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Forensic Computer Search 

05/15/19 6 1319–1347 

22 Plaintiffs’ Motion to Expand Scope of 
Evidentiary Hearing 

08/09/19 8 
9 

1974–2000 
2001–2045 

79 Plaintiffs’ Motion to Reconsider the Court’s 
Order Granting in Part, and Denying in Part, 
Defendant Jacuzzi’s Motion to Reconsider the 
Court’s Order Denying Defendant’s Motions in 
Limine Nos. 1, 4, 13, and 21 

04/29/21 29 7196–7229 

7 Plaintiffs’ Renewed Motion to Strike 
Defendant Jacuzzi, Inc. d/b/a Jacuzzi Luxury 
Bath’s Answer for Repeated, Continuous and 
Blatant Discovery Abuses on Order Shortening 
Time 

01/10/19 1 
2 

76–250 
251–435 
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43 Plaintiffs’ Reply Defendant Jacuzzi Inc. Doing 
Business ad Jacuzzi Luxury Bath’s 
Evidentiary Hearing Closing Brief 

12/31/19 25 
26 

6179–6250 
6251–6257 

29 Plaintiffs’ Reply in Support of Motion to 
Expand Scope of Evidentiary Hearing 

08/21/19 16 
17 

3884–4000 
4001–4010 

86 Plaintiffs’ Reply in Support of Plaintiffs’ 
Motion to Reconsider the Court’s Order 
Granting in Part, and Denying in Part, 
Defendant Jacuzzi’s Motion to Reconsider the 
Court’s Order Denying Defendant’s Motions in 
Limine Nos. 1, 4, 13, and 21 and Opposition to 
Jacuzzi’s Countermotion to Clarify Issues that 
the Jury Must Determine, Applicable Burdens 
of Proof, and Phases of Trial and FirstStreet 
for Boomers and Beyond, Inc. and AITHR 
Dealer, Inc.’s Joinder Thereto 

06/01/21 32 7803–7858 

9 Plaintiffs’ Reply in Support of Plaintiffs’ 
Renewed Motion to Strike Defendant Jacuzzi, 
Inc. d/b/a Jacuzzi Luxury Bath’s Answer for 
Repeated, Continuous and Blatant Discovery 
Abuses on Order Shortening Time 

01/29/19 4 
5 

922–1000 
1001–1213 

17 Plaintiffs’ Reply in Support of Their Motion for 
Reconsideration Re: Plaintiffs’ Renewed 
Motion to Strike Defendant Jacuzzi, Inc.’s 
Answer and Motion for Clarification Regarding 
the Scope of the Forensic Computer Search 

06/14/19 8 1779–1790 

67 Plaintiffs’ Reply to: (1) Defendant Jacuzzi, Inc. 
dba Jacuzzi Luxury Bath’s Brief Responding to 
Plaintiffs’ Request for Inflammatory, 
Irrelevant, Unsubstantiated, or Otherwise 
Inappropriate Jury Instructions; and (2) 
Defendant FirstStreet For Boomers & Beyond, 
Inc., AITHR Dealer, Inc., and Hale Benton’s 
Objections to Plaintiffs’ Demand for Certain 
Jury Instructions and Rulings on Motions in 
Limine Based on Court Striking Jacuzzi’s 

11/10/20 28 6906–6923 
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Answer Re: Liability 

63 Plaintiffs’ Response to Defendant Jacuzzi Inc. 
d/b/a Jacuzzi Luxury Bath’s Objections to 
Plaintiff’s [sic] Proposed “Order Striking 
Defendant Jacuzzi Inc., d/b/a Jacuzzi Luxury 
Bath’s Answer as to Liability Only” Submitted 
October 9, 2020 

10/20/20 27 
 

6713–6750 
 

56 Plaintiffs’ Response to Defendant Jacuzzi’s 
Notice of Waiver of Phase 2 Hearing and 
Request to Have Phase 2 of Evidentiary 
Hearing Vacated 

09/21/20 27 6562–6572 

25 Plaintiffs’ Supplement to Motion to Expand 
Scope of Evidentiary Hearing 

08/20/19 9 2242–2244 

30 Recorder’s Transcript of Evidentiary Hearing – 
Day 1 

09/16/19 17 4011–4193 

58 Recorder’s Transcript of Evidentiary Hearing – 
Day 1 

09/22/20 27 6574–6635 

31 Recorder’s Transcript of Evidentiary Hearing – 
Day 2 

09/17/19 17 
18 

4194–4250 
4251–4436 

32 Recorder’s Transcript of Evidentiary Hearing – 
Day 3 

09/18/19 18 
19 

4437–4500 
4501–4584 

36 Recorder’s Transcript of Evidentiary Hearing – 
Day 4 

10/01/19 19 4596–4736 

21 Recorder’s Transcript of Hearing Pursuant to 
Defendant Jacuzzi’s Request Filed 6-13-19, 
Defendant Jaccuzi, Inc. d/b/a Jacuzzi Luxury 
Bath’s Request for Status Check; Plaintiffs’ 
Motion for Reconsideration Re: Plaintiffs’ 
Renewed Motion to Strike Defendant Jacuzzi, 
Inc.’s Answer and Motion for Clarification 
Regarding the Scope of the Forensic Computer 
Search 

07/01/19 8 1887–1973 

52 Recorder’s Transcript of Pending Motions 06/29/20 27 6509–6549 
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61 Recorder’s Transcript of Pending Motions 10/05/20 27 6639–6671 

94 Recorder’s Transcript of Pending Motions 07/14/21 32 
33 

7893–8000 
8001–8019 

90 Reply in Support of “Countermotion to Clarify 
Issues that the Jury Must Determine, 
Applicable Burdens of Proof, and Phases of 
Trial” 

06/30/21 32 7862–7888 

 
 

50 Reply to Plaintiffs’ (1) response to Jacuzzi’s 
Objections to Proposed Order, and (2) 
Opposition to Jacuzzi’s Motion to Clarify the 
Parameters of Any Waiver of Attorney-Client 
Privilege 

06/24/20 26 
27 

6495–6500 
6501–6506 

3 Second Amended Complaint 05/09/16 1 24–33 

4 Third Amended Complaint 01/31/17 1 34–49 

10 Transcript of All Pending Motions 02/04/19 5 
6 

1214–1250 
1251–1315 

20 Transcript of Proceedings – Defendant 
Jacuzzi, Inc.’s Request for Status Check; 
Plaintiffs’ Motion for Reconsideration 
Regarding Plaintiffs’ Renewed Motion to 
Strike Defendant Jacuzzi, Inc.’s Answer and 
Motion for Clarification Regarding the Scope of 
the Forensic Computer Search 

07/01/19 8 1794–1886 

74 Transcript of Proceedings: Jury Instructions 12/21/20 29 7119–7171 

68 Transcript of Proceedings: Motion to Strike 11/19/20 28 
29 

6924–7000 
7001–7010 

71 Transcript of Proceedings: Motions in Limine: 
Jacuzzi’s Nos. 1, 4, 13, 16, and 21/First Street’s 
No. 4; Jury Instructions 

12/07/20 29 7050–7115 
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the complaints, and that's precisely what we did.  We did not go through 

them, we did not redact any information.  I don't believe we did, Mr. 

Cloward.  

MR. CLOWARD:  Not that I could tell, Your Honor.  

THE COURT:  All right.  

MR. GOODHART:  We did not redact any information.  We 

did not redact any customer names or addresses that are contained on 

those, and they were inclusive of any type of complaint, regardless of 

what the complaint was.  

THE COURT:  So perhaps, it should only come in for 

purposes of identifying for the Court what information was accessible to 

Jacuzzi, and we don't know if Ms. Martinez actually accessed parts or 

which parts.  I think there was testimony that there was access, and 

either her or someone else actually did obtain information.  

MR. GOODHART:  Right, but --  

THE COURT:  But it was all available, is the important point 

here.  

MR. GOODHART:  The actual customer surveys were 

available --  

THE COURT:  The customer surveys.  

MR. GOODHART:  -- but again, not in the spreadsheet form 

that I produced to Mr. Cloward in this litigation.  It would've just been the 

individual surveys.  I did provide Mr. Cloward with a sample Guild 

survey last night.  

MR. CLOWARD:  Oh, I didn't see that.  
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MR. GOODHART:  It was attached to the letter that I sent you, 

where it is similar to the customer surveys that Mr. Cloward put up and 

showed the witnesses.   

THE COURT:  Understood.  

MR. GOODHART:  Those were in-house surveys, but they're 

very similar.  

THE COURT:  Okay.  Very good.  I understand.  

MR. GOODHART:  And because of that, we have -- I indicated 

to Mr. Cloward that we would withdraw our objection to the introduction 

of the Guild survey.  The question still, though, becomes on the second 

document Mr. Cloward wanted to introduce as evidence, which was -- 

and correct me if I'm wrong, Mr. Cloward, I believe this was his office 

going through the Guild survey spreadsheet that we produced and 

taking out only those that his office or Mr. Cloward deemed were 

relevant --  

THE COURT:  Uh-huh. 

MR. GOODHART:  -- to this evidentiary hearing.   

MR. CLOWARD:  Yeah.  So what we did is because the 

document, as the Court recalls, when I showed it on my laptop --  

THE COURT:  I remember.  

MR. CLOWARD:  -- it's very voluminous.   

THE COURT:  Uh-huh. 

MR. CLOWARD:  I still have yet -- nobody from my office has 

yet to go through the entirety of the document.  So what I did is I just did 

a control F, which allows you to search electronically for certain terms.  
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So I did a control F for like fall, slip, injure, harm, hurt, things of that 

nature.  The same types of searches that may have been conducted in 

the selected Guild survey, so that would be 192, are just a sampling of 

those potential issues.  Again, it's not in the entirety, but I wanted to at 

least kind of throw some of those together to allow the Court to see the 

types of information that were coming in because some of them were 

fairly significant.  I believe one was an individual who --  

THE COURT:  Uh-huh. 

MR. CLOWARD:  -- you know, indicated their loved one was 

stuck in the tub, and they had to call the fire department to get them out.  

And so the entirety of the survey would be 191, and then 192, and I 

wanted to ensure that I didn't miss --  

THE COURT:  Hold on.  Hold on.  So the entirety is 191 and -- 

the entirety of the Guild surveys is 191, and 192 is your sampling and 

your work product that you prepared then?  

MR. CLOWARD:  Correct.  And for further clarification, what 

we did was because the 191 is so lengthy as far as columns --  

THE COURT:  Uh-huh.  

MR. CLOWARD:  -- and there are a whole bunch of columns --  

THE COURT:  Uh-huh.  

MR. CLOWARD:  -- that don't have anything to do with 

anything --  

THE COURT:  Uh-huh.  

MR. CLOWARD:  -- we deleted those and only kept the 

columns that were relevant to the analysis that the Court is handling.  So 
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we tried to just narrow that down so the Court could quickly see, okay, 

here's this issue and so forth.  

THE COURT:  Mr. Roberts?  

MR. ROBERTS:  Your Honor, we would withdraw our 

objection as long as they're admitted for the limited purpose that's 

explained by the Court.  We have confirmed that Jacuzzi, at least while 

Ms. Martinez was there, had the ability to access the Guild surveys 

directly through a link, and in fact, did access them.  We've been able to 

identify perhaps two to three times.  There's no evidence that we ever 

accessed them and saw these particular claims.   

We've agreed to run some searches of the names to confirm 

whether we did, but for the purposes of these hearings, we would 

stipulate that we had the ability to go into the Guild survey database and 

search for items.  We would also stipulate that in association with 

discovery in this case, we did not attempt to go in and determine 

whether any responsive of information was in those Guild surveys.  I 

think you may have even seen one of the letters from Mr. Templer where 

he instructed the people performing the searches that you don't have to 

search in the First Street data, because First Street is also a Defendant 

and will be -- you know, a request will be going directly to them.  

THE COURT:  Okay.  

MR. ROBERTS:  So, yeah.  

THE COURT:  So your representation then is it was 

accessible, but it was not reviewed is your representation, and so one of 

the responsibilities of the Court then in looking at all of the orders and 
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the other evidence is to determine whether there was some requirement 

to review it or whether they should have reviewed it, and if so, whether 

that's faulty?  

MR. ROBERTS:  Yes.  

THE COURT:  Okay.  

MR. ROBERTS:  Yes, Your Honor.  

THE COURT:  All right.  I understand.  Mr. Cloward --  

MR. CLOWARD:  Yes.  

THE COURT:  -- so I'm inclined to admit 191 for the limited 

purpose, as indicated.  And as to 192, Mr. Roberts?  

MR. ROBERTS:  Your Honor, I understand the difficulty for 

the Court in reviewing the entire database, so we would again, for the 

limited purpose -- it's not the actual data that we had possession of, but 

for the limited purposes of a demonstrative summary prepared by 

counsel of a voluminous exhibit, for the limited purpose of showing 

what might've been available, what we might have found had we 

searched the database maintained by First Street's vendor, no objection.  

MR. GOODHART:  Your Honor, I just want to make sure we're 

clear on this, and I've explained myself to Mr. Cloward, as well, is again, 

during the time period, relevant time period where these Guild surveys 

were coming in, I don't know if they were searchable.  I think it may help 

the Court if I provide, as I did with Mr. Cloward, a copy of a sample Guild 

survey, of what somebody from First Street or somebody from Jacuzzi, 

such as Ms. Martinez, would be able to view if they logged into the Guild 

site.  
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THE COURT:  Now, that hasn't been presented as evidence to 

the Court, and so I guess I would need a stipulation from the parties as to 

that fact in order for me to consider it, so --  

MR. GOODHART:  I understand that.  

THE COURT:  So --  

MR. GOODHART:  It's just -- the only reason I'm bringing this 

up is because Mr. Roberts made the comment that, you know, he doesn't 

know whether -- you know, I think he indicated that Jacuzzi has not 

searched the Guild website or the Guild surveys, and I just -- to be 

honest with the Court and in all candor, I do not know whether anybody 

has the ability to search the customer surveys as they are in their 

original format.  And it wasn't until this Excel spreadsheet was generated 

by Guild, because they figured that that was the easiest way to do it as 

opposed to, as Mr. Cloward had pointed out, producing 5,000 pages.  

THE COURT:  I understand what you're saying.  

MR. GOODHART:  And to get --  

THE COURT:  At least in the format now where they're an 

Excel spreadsheet, they're searchable by search terms.  You don't know 

and can't represent to the Court whether, in the original format, the 

customer surveys were searchable by terms?  

MR. GOODHART:  Correct.  

THE COURT:  Okay.  Very good.  I understand that.  Mr. 

Cloward, anything else you want to put on the record?  

MR. CLOWARD:  Just one thing.  I wanted to -- I misspoke 

when I indicated that I did not see the sample that Mr. Goodhart sent 
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over.  I did see that last night.  I just wasn't --  

THE COURT:  Okay.  

MR. CLOWARD:  That was confusing.  I thought he sent 

maybe a second email after that.  So I did receive that.  

THE COURT:  Very good. 

MR. CLOWARD:  And I do appreciate him getting back to me.  

So again, we would move for 191 and 192, Your Honor.  

THE COURT:  So 191 is admitted for the limited purpose of 

establishing accessibility, and 192 is admitted as a demonstrative exhibit 

for purposes of establishing accessibility --  

MR. CLOWARD:  Okay.  Thank you.  

THE COURT:  -- with the understanding that this is just a 

sampling based upon the time and resources that Mr. Cloward has had 

to date.  Okay.   

[Plaintiffs' Exhibit 191 and Demonstrative Exhibit 192 admitted into 

evidence] 

MR. CLOWARD:  Thank you, Your Honor.  And then moving 

along, I would like to just move into evidence Exhibits 193 through 197.  

Those were documents that were referenced with Mr. Demeritt.  

THE COURT:  I understand what they are.  Mr. Roberts?  

MR. ROBERTS:  It continues to be our position that those 

documents constitute attorney/client work product and are privileged.  

We don't want to waive that objection, but --  

THE COURT:  Understood.  

MR. ROBERTS:  -- that's the only objection we have to their 
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admissibility, Your Honor.  

THE COURT:  The Court is admitting Exhibits 193 through 

197 without waiver of any attorney/client privilege that exists or may 

exist on behalf of Jacuzzi.  Okay.  

[Plaintiffs' Exhibits 193 through 197 admitted into evidence] 

MR. CLOWARD:  Understood.  And Your Honor, we have two 

stipulations for the Court.  One is the stipulation regarding the timetable 

that my office indicated they would provide for the Court.  

THE COURT:  Yes.  

MR. CLOWARD:  The second stipulation is in regard to the 

hearings, and just to formally, I guess, getting those moved.  And then 

finally --  

THE COURT:  Hold on.  Can we do these one at a time?  

MR. CLOWARD:  Yes, sir.  Thank you.  

THE COURT:  Okay.  As to the timetable, what exhibit 

number is that?  Or proposed exhibit number?  

MR. CLOWARD:  It's technically not.  We can make it an 

exhibit.  

THE COURT:  Oh, I see.  It was the beginning pages prior to 

1.  All right.  So I mean, if I admit it, it would be 1A.  Let me ask Mr. 

Roberts.  The timetable, it sounds like there was a stipulation; is that 

correct?  

MR. ROBERTS:  Could I just --  

THE COURT:  Here, I'll let you have --  

MR. ROBERTS:  Thank you.  
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THE COURT:  -- one if you want to take a look.  

MR. ROBERTS:  Thank you.  

THE COURT:  He had indicated at the beginning it was a 

demonstrative  

MR. ROBERTS:  Yes. 

THE COURT:  -- and a summary of voluminous records to use 

as a demonstrative, I think, or were you actually moving it in as 

substantive evidence?  

THE CLERK:  I have this one admitted as Court's Exhibit A 

already.  

THE COURT:  That's just for purposes -- it's Court Exhibit for 

purposes of any post-judgment proceedings.  

MR. CLOWARD:  We also prepared an actual stipulation 

containing the -- I guess, the timeline of events for Your Honor, if you'd 

like to see it.  

THE COURT:  Yes, please.  

MR. CLOWARD:  Okay.  

THE COURT:  Very good.  

MR. CLOWARD:  I just wanted to make sure I have the right 

exhibit.  Thank you, Your Honor.  

THE COURT:  Of course.  All right.   

MR. ROBERTS:  They --  

THE COURT:  Go ahead, Mr. Roberts.  

MR. ROBERTS:  So part of our objection before was this was 

basically attorney argument as to what search terms would have been 
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triggered by certain exhibits that had been introduced in this hearing.  

And there was no foundation for that.  Earlier this morning, Mr. Cloward 

did give me an affidavit from a member of his staff explaining the 

methodology used in order to fill out some of the fields which are not 

drawn from the exhibits themselves, but are attorney argument and/or 

inferences, or work product.  I have not had a chance to have someone 

review that methodology to give me an opinion as to whether that 

would've accurately compiled the data in the spreadsheet.   

My initial glance is that it probably would, that we probably 

will consent to that admission, but I would just ask that we be able to 

submit a stipulation to the Court within the next week, just stipulating to 

that admission or making an objection, but I anticipate we're going to 

stipulate to it, but in exercise of due diligence, I feel like I've got to have 

someone look at that.  

THE COURT:  No, of course.  I understand.  Well, here's what 

we're going to do, is two things.  

MR. CLOWARD:  I think there are two issues, though, Your 

Honor.  

THE COURT:  Yes.  

MR. CLOWARD:  I think we're -- I'm sorry.  I know the Court 

has got another 2:30, so I'm trying to hurry up.  I apologize.  I do think 

that --  

THE COURT:  No, no.  I moved the 2:30 thing.  

MR. CLOWARD:  Okay.  

THE COURT:  You guys have got as much time as you need.  
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MR. CLOWARD:  Understood.  I think there are two issues 

that got confused somehow.  First was the timeline, the stipulation that 

we've provided.  The second was the affidavit of my paralegal with 

regard to the final column on the Excel spreadsheet that triggered the 

search terms, you know, slip, fall, you know, elderly --  

THE COURT:  Uh-huh.  

MR. CLOWARD:  -- and things of that nature, so --  

MR. ROBERTS:  And that's just what the Court showed me at 

the bench.  

MR. CLOWARD:  Oh, understood.  

MR. ROBERTS:  Okay.  

MR. CLOWARD:  So the first is the stipulation regarding the 

timeline.  We prepared a stipulation regarding the timeline, Your Honor.  

THE COURT:  All right.  Can the Court then admit the 

stipulation and order as to the timeline as an exhibit in this case?  

MR. ROBERTS:  No, we did just receive that this morning.  I 

had Ms. Bonney checking that.  I think she found a couple issues.  

Plaintiffs' filed a motion for reconsideration or a motion to strike, is listed 

as May 5th.  I believe that's May 15th.  And we're either -- okay.  And on 

March 7th, Jacuzzi filed supplemental brief on the Pullen matter.  The 

Plaintiffs also filed supplemental brief on that same day.  

MR. CLOWARD:  Should we just handwrite those two 

changes in and provide it to the Court?  

MR. ROBERTS:  We can handwrite those two changes in, and 

you can --  
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THE COURT:  Here, I have my copy.  Why don't you both 

handwrite it --  

MR. ROBERTS:  And we can agree.  

THE COURT:  -- and give it back to me?  It shouldn't be in the 

Court's handwriting.  

MR. CLOWARD:  You got it, Judge.  

THE COURT:  Thank you.  Appreciate that.   

MR. CLOWARD:  And then Your Honor, there was the 

affidavit of my --  

THE COURT:  Well, let's --  

MR. CLOWARD:  Oh, sorry.  

THE COURT:  If you don't mind --  

MR. CLOWARD:  Got it.  

THE COURT:  I'd like to do it in parts for --  

MR. CLOWARD:  Understood.  

THE COURT:  -- the benefit of my Court clerk.  

MR. CLOWARD:  Understood, understood.  

THE COURT:  Thank you.   

[Pause] 

MR. ROBERTS:  We have a stipulation on the timeline, Your 

Honor. 

THE COURT:  Great.  As soon as I get it we're going to mark  

it --  

MR. ROBERTS:  But I -- we've left someone out though. 

THE COURT:  Oh, of course.   
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MR. GOODHART:  I'm being as quiet as I possibly can, Your 

Honor.   

MR. ROBERTS:  Very good.  That's everyone, Your Honor. 

THE COURT:  So I'm going to mark the stipulation and order 

regarding the timeline as the next in order.  And it's admitted as 

substantive evidence --  

MR. ROBERTS:  May I approach? 

THE COURT:  -- and can be relied upon by the Court.   

Madam Clerk, what exhibit number is that?  

THE CLERK:  It's 198.   

THE COURT:  All right.  I'll go ahead and hand it to you; it's 

the only copy.  That's 198.    

Then we had the issue of the summary that was in my binder 

preceding tab one, and I'm not sure what you call this.  What do you 

want to call this for purposes of the exhibit log for the Court?    

[Plaintiffs' Exhibit 198 admitted into evidence] 

MR. CLOWARD:  I think that that is just the summary of 

voluminous documents pursuant to, I think it's 52.275, if I'm not 

mistaken.  

THE COURT:  Actually -- okay.  So that's what Mr. Roberts 

has not yet agreed to.  And I think he had a valid objection, at least at this 

point in time.  What I'm going to do as to the -- let's call it the attorney 

summary of records, I am going to admit that as an exhibit next in order 

as a demonstrative exhibit --  

MR. CLOWARD:  Okay. 
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THE COURT:  -- as opposed to substantive evidence.  What 

that means is the Court cannot rely directly upon the information in this 

summary, that what the Court would have to rely upon is the underlying 

data that was used to prepare this demonstrative and any closing 

argument counsel can identify for me what is the evidence that would 

support the statement in the demonstrative.  And that's subject, of 

course, to the attorneys stipulating to have it moved into evidence as a 

substantive exhibit under the theory that it is a summary of voluminous 

records.  Is that clear?   

MR. CLOWARD:  Very good.  Understood. 

THE COURT:  All right.  So, Madam Clerk, this document, 

which is preceding tab 1, which you probably have, I'm admitting it as 

exhibit next in order as a demonstrative exhibit.  

[Plaintiffs' Exhibit 199 admitted into evidence] 

MR. CLOWARD:  Okay.  And then, Your Honor, the final -- 

THE COURT:  One second.   

Are you ready?  Okay. 

Then what was the next issue?  

MR. CLOWARD:  The final issue with this trio of stipulations 

is the affidavit of my paralegal who provides the Court with very detailed 

instructions on how she compiled that spreadsheet.  It's very technical 

the way that she did it to ensure that it was more of a mathematical 

rather than human error type of an analysis.  So I can bring that to the 

Court. 

THE COURT:  I see.  Thank you.  You may. 
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And Mr. Roberts, have you seen this affidavit? 

MR. ROBERTS:  I have, Your Honor.  And I --  

THE COURT:  Do you have any objection to the affidavit itself 

coming into evidence?  

MR. ROBERTS:  No objection, Your Honor. 

THE COURT:  All right.  The Court will admit the affidavit of 

Catherine Barnhill as exhibit next in order.  

THE CLERK:  200. 

THE COURT:  And that will be Exhibit Number 200.  And --  

[Plaintiffs' Exhibit 200 admitted into evidence] 

MR. CLOWARD:  What was 199?   

THE CLERK:  The demonstrative summary of records. 

MR. CLOWARD:  Oh perfect.  Thank you.   

THE COURT:  All right.  Very well.  Thank you for providing 

that. 

MR. CLOWARD:  Okay.  And then one final thing, Your 

Honor. 

THE COURT:  Of course. 

MR. CLOWARD:  The Court asked, I indicated, that during the 

deposition there was some discussion about the deposition notice.  That 

conversation between myself and Mr. Cools begins on page 28 through 

line 15, and it continues several pages.  But that's where that discussion 

took place. 

THE COURT:  Very good.  So thank you very much.  We're 

not separately marking that, but the Court notes the excerpts of the 
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deposition of Mr. Demeritt that you'll identify for the Court.  Thank you. 

MR. CLOWARD:  Thank you, Your Honor. 

THE COURT:  Mr. Roberts, any additional procedural, 

logistical, or substantive issues you'd like to raise with the Court?  

MR. ROBERTS:  Yes, Your Honor. 

THE COURT:  Very good.   

MR. ROBERTS:  In the examination of Mr. Demeritt today -- 

THE COURT:  Yes, sir. 

MR. ROBERTS:  -- there were a number of discovery requests 

that were put in the record and read to Mr. Demeritt.  There was one in 

particular, I believe, that I do recall, where the request and Jacuzzi's 

response and objection weren't put in the record.  But there were also a 

few that were on Richard Harris' letterhead that were -- was only the 

request and did not include any objection that Jacuzzi had made. 

THE COURT:  Right. 

MR. ROBERTS:  So I would just ask that we leave the record 

open for seven days to allow Jacuzzi to verify that any objections made 

to the request entered into the record today were -- are made part of the 

record.  I believe that Mr. Cloward is fairly thorough, and that they 

probably are in his binders.  But I would just like an opportunity to 

supplement the record with any objections that were made to the 

discovery requests that have been put in the record by Mr. Cloward in 

these hearings.   

MR. CLOWARD:  I'm fine with that, Your Honor.  Exhibit 195 

is the objection to the amended notice.  So that is -- 
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THE COURT:  I remember looking at that, and I have it right 

here. 

MR. CLOWARD:  So that is contained.  And then what I 

actually tried to do was when I reviewed the discovery responses, I 

actually started with Jacuzzi's response.  So for instance, if the Court 

looks at 172 and 173, technically, we're looking at Jacuzzi's response, 

that way we didn't have to bounce between two documents, because I 

felt like with Mr. Demeritt -- or Mr. Templer, jumping between 

documents was a little cumbersome.  So I tried to just go right to the 

response so that we didn't have two competing documents. 

THE COURT:  Right.  So I could figure this out on my own, 

but we'll go ahead and allow Mr. Roberts to supplement.   

So again, for purposes of the record we'll simplify this that 

the Defendant Jacuzzi's objections that had previously been made to the 

various document requests are preserved for purposes of this record, 

and he may provide a supplementation if he so chooses to the Court to 

make sure that the Court understands what those objections are. 

MR. ROBERTS:  Thank you, Your Honor. 

MR. CLOWARD:  Fair enough.  Thank you. 

THE COURT:  Anything else?   

MR. CLOWARD:  Just thank you.   

MR. ROBERTS:  The only thing I think we need logistically is 

a briefing schedule at this point.  I know we had discussed hopefully at 

least two weeks for that briefing schedule.  But we probably would like 

some guidance from the Court on that if the Court is -- 
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THE COURT:  So let's hear from Mr. Goodhart if he had any 

remaining issues. 

MR. GOODHART:  Thank you, Your Honor.  No, I have no 

other issues. 

THE COURT:  All right.  Very good. 

I assume that the parties need a transcript --  

MR. CLOWARD:  Yes. 

MR. ROBERTS:  Yes. 

THE COURT:  -- which is going to take some time.  I have to 

give an appropriate amount of time for my court recorder.  All right.  So 

we'll have the transcript typed up by my court recorder probably by the 

end of the day Monday.  Do the parties agree to split the cost of that?   

MR. CLOWARD:  Yes. 

MR. ROBERTS:  Yes, Your Honor. 

THE COURT:  All right.  Very well.  Thank you.  I mean, I  

have -- 

MR. ROBERTS:  I believe we've already signed that 

stipulation. 

MR. CLOWARD:  Yeah.  No problem.   

THE COURT:  So three weeks from Monday seems like 

appropriate, right?  

MR. ROBERTS:  That would be appreciated, Your Honor. 

THE COURT:  Mr. Cloward? 

MR. CLOWARD:  Your Honor, that sounds very fair.  Thank 

you. 
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THE COURT:  All right.  So the deadline for briefs -- one more 

point of concern.  Did I indicate that it would be briefs submitted on the 

same date, or did somebody -- was somebody going to go first?  What 

did I say in regards to that?  

MR. ROBERTS:  I don't believe you did say, Your Honor.  It 

would be Jacuzzi's position that because this is Plaintiffs' motion, it 

would probably be Plaintiffs' brief, our opposition, their reply, would be 

the most appropriate.  That would also be the way closing argument 

went.  But we'll abide by the decision of the Court.  I think we understand 

their theories enough if the Court were to desire and order simultaneous 

briefing --  

THE COURT:  Is there going --  

MR. ROBERTS:  -- we'll do our best to comply with it. 

THE COURT:  Is there going to be oral argument in addition -- 

closing argument orally in addition to the briefs?  I'll do whatever the 

parties agree upon.  

MR. ROBERTS:  The Court had previously indicated that the 

briefing would be closing argument.  And Jacuzzi is okay with written 

closing argument with no additional oral argument.   

THE COURT:  Mr. Cloward? 

MR. CLOWARD:  Your Honor, we really want whatever the 

Court wants.  So we're happy to provide the Court with whatever 

assistance it needs in making the decision.  We understand that it's a 

weighty decision, so whatever the Court prefers, we're happy to comply. 

THE COURT:  I find it easier to do research and consideration 
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if I have the material in writing, so that would be the order of the Court.  

No oral argument -- no oral closing argument.  The briefs by the parties 

will constitute the closing arguments of the parties, and also, the 

proposed findings that the parties would like the Court to make.  All 

right. 

Also, Mr. Cloward -- 

MR. CLOWARD:  Yes, Your Honor. 

THE COURT:  -- are you amenable to the staggered briefing 

schedule suggested by Mr. Roberts? 

MR. CLOWARD:  If that's what the Court feels would be 

helpful, then yes. 

THE COURT:  I think that's the best way since you have the 

burden of proof here. 

MR. CLOWARD:  Understood. 

THE COURT:  All right.  Very well. 

So Mr. Cloward, you would trigger the response date of Mr. 

Roberts.  He wanted three weeks.  Actually, how much time -- and I think 

he meant three weeks from today.   

So I don't know if you need another three weeks once you 

get Mr. Cloward's brief. 

MR. ROBERTS:  Two weeks after Mr. Cloward's brief would 

be sufficient, Your Honor. 

THE COURT:  All right.  

MR. ROBERTS:  Meaning 14 days. 

THE COURT:  I understand. 
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So Mr. Cloward, given the initial burden's on you, and you 

set the -- you trigger the rest of the briefing, and you probably want to 

get this done as quickly as possible, how much time do you want for 

your initial brief?  

MR. CLOWARD:  Your Honor, if we could have -- I 

understood that it was going to be three weeks from Monday when the 

transcript was available.  

THE COURT:  No, transcript is Monday. 

MR. CLOWARD:  And --  

THE COURT:  Transcript is available Monday.  

MR. ROBERTS:  And Audra has indicated that three weeks 

from Monday would be November 4th. 

MR. CLOWARD:  So that's what we, I guess, request. 

THE COURT:  You want a full three weeks? 

MR. CLOWARD:  Yes. 

THE COURT:  All right.  So let's do three -- how about three, 

two, and one? 

MR. CLOWARD:  Perfect. 

MR. ROBERTS:  Perfect. 

THE COURT:  All right.  So Mr. Cloward, three weeks from 

today is November 4th.  That's the deadline for -- right?   

MR. ROBERTS:  I thought we were doing three weeks from 

Monday? 

THE COURT:  I'm sorry.  Three weeks from Monday is 

November 4th?  

0708

005521

005521

0
0
5
5
2
1

0
0
5
5
2
1



 

- 135 - 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

THE CLERK:  I show October 28th. 

THE COURT:  I thought somebody over here said November 

4th?   

MR. CLOWARD:  So yeah, we'll just do --  

THE COURT:  Three weeks is 15 days.  

MR. ROBERTS:  Yes.  Audra has confirmed that error in her 

calculation.   

THE COURT:  We'll leave that to my court clerk to give you 

the deadline.  

THE CLERK:  Okay.  That's October 28th.   

THE COURT:  October 28th is the deadline for Plaintiff's 

briefing.  And the opposition is due two weeks after that.   

THE CLERK:  That is November 4th.   

THE COURT:  November 4th, Mr. Roberts, Defendant 

Jacuzzi's brief is due.  

THE CLERK:  I'm sorry, November 11th.   

THE COURT:  November 11th, Jacuzzi's -- 

MR. ROBERTS:  That sounds better, Your Honor.  

THE COURT:  -- responsive briefing is due.  

MR. ROBERTS:  Thank you. 

THE COURT:  And one week after that would be November 

18.  That is when Plaintiff's reply brief is due.   

Mr. Goodhart, does First Street feel the need to file any brief 

in connection with these proceedings?  

MR. GOODHART:  I don't think so, Your Honor.  I don't think 
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there's been really any testimony that implicates First Street in any way, 

shape, or form.  This hearing was all about Jacuzzi's alleged discovery 

violations; not First Street's -- any violations there.  Unless something 

comes up in one of Mr. Cloward's opening brief, I don't anticipate doing 

anything.  

THE COURT:  Do the parties need the Court to resolve the 

admissibility of the in-camera documents before Plaintiff's brief comes 

in?  I can probably get it done by Monday, maybe Tuesday -- probably 

Tuesday of next week.  I'll try my best.  

MR. ROBERTS:  Jacuzzi is not asking for that, Your Honor.  I 

believe that would be up to Mr. Cloward. 

MR. CLOWARD:  Yeah, I mean, I think if the Court could get 

to that any time next week, even by -- 

THE COURT:  Okay. 

MR. CLOWARD:  -- Friday of next week, we can -- 

THE COURT:  Okay. 

MR. CLOWARD:  -- obviously, there are a lot of -- there's a lot 

of other issues that we can address prior to that. 

THE COURT:  All right.  Very good.  So the Court as best as it 

can, as early as it can next week will identify for the parties any 

documents that the Court believes are responsive and relevant from the 

binders of in-camera material provided to the Court by Jacuzzi.  And 

before the Court will order Jacuzzi to produce those, the Court will by 

minute order let the parties know what the Court's preliminary findings 

are.  And then I'll allow Jacuzzi two business days from that date to 
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assert any objections to the production of those.  And then just to move 

this along, one day for Plaintiff to respond to any objections.  And then 

the Court will make a formal order on what documents in the in-camera 

binder should be produced. 

MR. ROBERTS:  Thank you, Your Honor. 

THE COURT:  Does that work? 

MR. CLOWARD:  Yes. 

THE COURT:  All right.  All right.  So just to reiterate for my 

court clerk, the Court will next week complete its review of the in-camera 

documents and issue a preliminary order as to relevance.  Two days 

after that, Jacuzzi will assert any objections that it feels are necessary.  

One day after that, Plaintiff will respond.  

And Mr. Roberts, to simplify some of this, let me state on the 

record all objections as to attorney client privilege and attorney work 

product are reserved and not waived regardless of what the Court rules 

next week in its preliminary findings and ultimate order on what should 

be produced.  So you don't need to reassert those objections.  Is that 

understood?  

MR. ROBERTS:  Yes, Your Honor. 

THE COURT:  Okay. 

MR. ROBERTS:  And I appreciate that. 

THE COURT:  You may, but you don't have to.  They're 

reserved. 

Yes?   

MR. CLOWARD:  I just needed some clarification, Your 
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Honor.  That's all.   

THE COURT:  Of course.   

MR. ROBERTS:  He was just making sure that the Court's 

ruling -- that all of your rulings on admissibility, orders for production, 

were only for the purpose of evidentiary hearing, and you were not 

ruling on the admissibility for the purposes of trial.  

THE COURT:  Yes. 

MR. ROBERTS:  And I remember you explained that during 

the last session.   

THE COURT:  Yes.  And that remains the continued 

understanding and order of this Court. 

MR. ROBERTS:  Thank you, Your Honor. 

THE COURT:  I don't mind clarifying that.  One final question 

that the Court needs answered for clarification.  So I have now the flash 

drives of the materials submitted in-camera to the discovery 

commissioner.  Can you state what exactly you want me to do with 

those?  Remind me, please.  Other than to review them again for 

relevance, which I don't -- there was some issue about whether that was 

the same stuff that was produced to me in these in-camera binders. 

MR. ROBERTS:  And it was -- there may be some overlap, 

Your Honor, but it was a different issue.  I don't believe Jacuzzi is asking 

for the Court to do anything with that.  But because we have provided 

redactions, and given the context all of this was in, we just wanted to 

have -- make sure the Court had a complete unredacted set of everything 

we had redacted in the event any issues came up as far as the -- whether 

0712

005525

005525

0
0
5
5
2
5

0
0
5
5
2
5



 

- 139 - 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

we had withheld anything wrongfully or in bad faith. 

THE COURT:  Mr. Cloward, anything else you want me to do 

with those other than to study them to see if there's anything that the 

Court believes should have been produced in this case? 

MR. CLOWARD:  Yeah.  That would be our -- understanding 

was is that there was going to be, kind of, a comparison of those. 

THE COURT:  All right.  I'll use the discovery commissioner's 

documents as a comparison with the other in-camera documents, and let 

you know if there's any further orders I need on that. 

MR. ROBERTS:  Thank you, Your Honor.  

MR. CLOWARD:  Thank you, Your Honor. 

THE COURT:  Anything else, counsel? 

MR. CLOWARD:  Just thank you for the Court's indulgence.  

We appreciate it.   

THE COURT:  Thank you.  I appreciate that.  Not a problem. 

Madam Clerk? 

THE CLERK:  I just want to be clear.  On 193, that one was 

asked to be admitted today, right?  That's what I wrote down.   

MR. CLOWARD:  Correct.  193 through 197.  And then we had 

discussed 198, 199, 200.   

THE COURT:  Right.  And the Court admitted 193 through 

whatever was provided at the beginning of the day.  

THE CLERK:  And was there objection to those?   

THE COURT:  Mr. Roberts, I don't think you objected to the 

new documents that were provided to the Court this morning.  That's the 
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stuff that the Court ordered a few days ago for Jacuzzi to produce 

without you waiving attorney client privilege.   

MR. ROBERTS:  Correct.  We've reserved our objection to 

attorney client work product -- 

THE COURT:  Work product. 

MR. ROBERTS:  -- and attorney client privilege.  But other 

than that, we had no objection. 

THE COURT:  Okay.  And you reserved your right to object on 

any purposes at trial?  

MR. ROBERTS:  Correct. 

THE COURT:  Okay.  Very good.  

MR. ROBERTS:  Absolutely, Your Honor. 

THE COURT:  Counsel, are we done? 

MR. CLOWARD:  Yes. 

MR. ROBERTS:  Yes. 

THE COURT:  Thank you very much.   

MR. GOODHART:  Well, I think there was one other issue that 

we had with respect to the pretrial motions.   

MR. CLOWARD:  We signed a stipulation on that.   

MR. GOODHART:  Oh do you have that, or do you want to 

email it, or -- 

MR. CLOWARD:  Oh no, thank you very much.  Yes, we did.  

I'm sorry.  I raised that, but I forgot to hand that to the Court.  We 

formally did stipulate on that. 

THE COURT:  Okay. 
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MR. CLOWARD:  So there's a stipulation and order for the 

Court regarding those.   

Thank you, Phil. 

THE COURT:  Very good.  So this will just be -- while I see it, 

and I'm glad I have it, I don't need to mark it as a Court exhibit.  I'll tell 

you what, why don't -- we’ll log it in and put it in Mr. Cloward's attorney 

folder.  And then you take the responsibility of getting it filed --  

MR. CLOWARD:  You've got it, Judge.  

THE COURT:  -- and properly served. 

MR. CLOWARD:  You've got it.   

THE COURT:  Very good. 

MR. CLOWARD:  Thank you again. 

THE COURT:  Thank you.  All right.  I appreciate your 

professionalism and diligence.  And court is now adjourned. 

MR. ROBERTS:  Thank you, Your Honor.   

[Proceedings concluded at 2:41 p.m.] 
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Vaughn A. Crawford, Nevada Bar No. 7665 
Morgan T. Petrelli, Nevada Bar No. 13221 
SNELL & WILMER L.L.P. 
3883 Howard Hughes Parkway, Suite 1100 
Las Vegas, NV 89169 
Telephone: (702) 784-5200 
Facsimile:  (702) 784-5252 
Email: vcrawford@swlaw.com  
Email: mpetrelli@swlaw.com  
 
D. Lee Roberts, Jr., Nevada Bar No. 8877 
Brittany M. Llewelyn, Esq., Nevada Bar No. 13527 
WEINBERG, WHEELER, HUDGINS, GUNN  
& DIAL, LLC 
6385 South Rainbow Blvd., Suite 400 
Las Vegas, NV  89118 
Telephone: (702) 938-3838 
Facsimile:  (702) 938-3864 
Email: lroberts@wwghd.com 
Email: bllewellyn@wwhgd.com  
 
Attorneys for Defendant 
Jacuzzi Inc. doing business as Jacuzzi Luxury Bath 

 

DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 

ROBERT ANSARA, as Special Administrator 
of the Estate of SHERRY LYNN CUNNISON, 
Deceased; ROBERT ANSARA, as Special 
Administrator of the Estate of MICHAEL 
SMITH, Deceased heir to the Estate of 
SHERRY LYNN CUNNISON, Deceased; and 
DEBORAH TAMANTINI individually, and 
heir to the Estate of SHERRY LYNN 
CUNNISON, Deceased, 

Plaintiffs, 

vs. 

FIRST STREET FOR BOOMERS & 
BEYOND, INC.; AITHR DEALER, INC.; 
HALE BENTON, individually; HOMECLICK, 
LLC; JACUZZI INC., doing business as 
JACUZZI LUXURY BATH; BESTWAY 
BUILDING & REMODELING, INC.; 
WILLIAM BUDD, individually and as 
BUDDS PLUMBING; DOES 1 through 20; 
ROE CORPORATIONS 1 through 20; DOE 
EMPLOYEES 1 through 20; DOE 
MANUFACTURERS 1 through 20; DOE 20 
INSTALLERS 1 through 20; DOE 
CONTRACTORS 1 through 20; and DOE 21 

CASE NO.:   A-16-731244-C 
DEPT. NO.:  II 
 

DEFENDANT JACUZZI INC.’S 
OPPOSITION TO PLAINTIFFS' 
MOTION FOR RECONSIDERATION 
RE: PLAINTIFFS' RENEWED 
MOTION TO STRIKE DEFENDANT 
JACUZZI, INC.'S ANSWER AND 
MOTION FOR CLARIFICATION 
REGARDING THE SCOPE OF THE 
FORENSIC COMPUTER SEARCH 

Case Number: A-16-731244-C

Electronically Filed
5/28/2019 3:22 PM
Steven D. Grierson
CLERK OF THE COURT
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SUBCONTRACTORS 1 through 20, inclusive, 

Defendants. 
 
 
AND ALL RELATED CLAIMS. 
 

Defendant Jacuzzi, Inc. dba Jacuzzi Luxury Bath (“Jacuzzi”) files its Opposition to 

Plaintiffs’ Motion for Reconsideration RE: Plaintiffs’ Renewed Motion to Strike Defendant 

Jacuzzi, Inc.’s Answer and Motion for Clarification Regarding the Scope of the Forensic 

Computer Search.  This Opposition is based on the following Memorandum of Points and 

Authorities, the attached exhibits, the pleadings and papers on file, and any oral argument this 

Court may consider.   

MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION 

Plaintiffs’ motion is fatally flawed and based on materially false representations.  

Plaintiffs’ counsel has taken the curious position—through repeated motions to strike—that 

Jacuzzi has not produced all information it should have, while simultaneously arguing every time 

Jacuzzi produces information it is a basis for a motion to strike.  The tactic is disingenuous and 

abusive. 

Instead of focusing on the merits of the case, Plaintiffs’ counsel has spent most of the past 

year concocting the ruse that Jacuzzi and its counsel have conspired to conceal relevant evidence. 

Since June of 2018, Plaintiffs have repeatedly filed frivolous and ill-founded motions seeking 

case terminating sanctions. The newest iteration is Plaintiffs’ fourth attempt to strike Jacuzzi’s 

answer for essentially the same baseless reasons raised in their earlier motions. Former Discovery 

Commissioner Bulla refused to buy in to counsel’s conspiracy theory, acknowledging that Jacuzzi 

and its counsel have been working in good faith to produce information according to ever-

changing theories and requests from Plaintiffs. This Court too has acknowledged that neither 

Jacuzzi nor its counsel have engaged in any improper tactics.  

Nevertheless, Plaintiffs’ motion asks the Court to re-evaluate—without any intervening 

change in the facts, law or other valid basis for reconsideration—its well-reasoned March 12, 
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2019 order on Plaintiffs’ “Renewed” Motion to Strike Jacuzzi Inc.’s Answer. Plaintiffs’ instant 

motion is just another harassing effort to gin up a reason for the Court to reconsider a ruling that 

Plaintiffs don’t like. However, Plaintiffs’ motion does not meet the standard for reconsideration 

because—in addition to being premature—it does not contain any new, much less relevant, facts 

or law. Indeed, the “new evidence” that Plaintiffs’ entire motion is based on—Jacuzzi’s 

identification of an incident it was made aware of in October of 2018—was disclosed to both 

Plaintiffs and the Court before the Court issued the March 12, 2019 order that Plaintiffs’ say 

ought to be reconsidered. Plaintiffs’ abject failure to demonstrate any justification to reconsider 

that order renders Plaintiffs’ motion defective on its face. Thus, the motion is procedurally barred 

and should be denied on that basis alone. 

Should the Court consider the merits of the motion, it should still be denied. Plaintiffs 

have not shown any new facts that came to light after this Court’s March 12, 2019 order. 

Plaintiffs have not cited any controlling law newly announced after the Court rendered its 

decision. Plaintiffs have entirely failed to make any showing of mistake, inadvertence, surprise, 

excusable neglect, newly discovered evidence, or fraud as required by the Nevada Rules of Civil 

Procedure. Plaintiffs simply don’t like the Court’s March 12, 2019 order but cannot even begin to 

show that it was wrong, because it was not.  Plaintiffs’ motion is improper and a waste of the 

parties’ and the Court’s time and resources. The Court should deny Plaintiffs’ motion.  

II. BACKGROUND 

A. Timeline and History of Plaintiffs’ Frivolous Motions and Harassing Litigation 
Tactics.  

On June 22, 2018—nearly a year ago—despite that Jacuzzi had produced all documents 

related to potentially similar personal injury claims arising before the date of the subject incident 

(and consistently represented this to Plaintiffs), Plaintiffs filed their first baseless Motion to Strike 

Jacuzzi’s Answer.1 Concurrently, Plaintiffs also filed a Motion for Sanctions against Jacuzzi for 

“failure to produce evidence.”2 The Discovery Commissioner denied both motions.3  
                                                 
1 See Plaintiffs’ Motion to Strike Defendant Jacuzzi, Inc.’s Answer (June 22, 2018). 
2 See Plaintiffs’ Motion for Sanctions Against Defendant Jacuzzi, Inc. for Failure to Produce Evidence (June 22, 
2018). 
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During the hearing on July 20, 2018, the Discovery Commissioner did order Jacuzzi—for 

the first time—to produce any personal injury or death claims involving a Jacuzzi walk in tub 

with an inward opening door from 2008 to present—August 17, 2018.4 This was the first time 

Jacuzzi was directed to search for other claims occurring after the subject incident. Adhering to 

the Court’s direction, Jacuzzi performed a subsequent incident search for any claims for injury or 

death.  Jacuzzi promptly produced the database entry for each relevant hit on August 17, 2018—

months before Jacuzzi was aware of the blood clot incident that Plaintiffs now complain of.5  

 After Jacuzzi produced the incident reports for the handful of responsive (but irrelevant) 

subsequent incidents it found in response to the Discovery Commissioner’s order, Plaintiffs 

served additional discovery requests on August 27, 2018. Unlike the earlier requests limited to 

claims of personal injury or death, the new batch asked about any other incident or complaint 

involving any walk-in tub, regardless of injury.6 Jacuzzi moved for a protective order to relieve it 

from having to answer these overbroad and far-reaching requests.7 At the hearing on September 

19, 2018, the Discovery Commissioner ordered Plaintiffs’ to revise the scope of the requests from 

any complaint or incident imaginable to all “bodily injury and wrongful death claims”—even if 

dissimilar to the subject incident.8 The Discovery Commissioner also ordered Jacuzzi to produce 

for in-camera inspection the spreadsheet relating to its prior search for similar incidents.9 Though 

Jacuzzi objected to the broad discovery order and ultimately sought relief from the Nevada 

Supreme Court on this issue,10 it nonetheless complied. As ordered, on October 12, 2018, Jacuzzi 

also produced a spreadsheet of its prior search results from the Spring 2018, along with an 

explanation of Jacuzzi’s search to the Discovery Commissioner for in-camera inspection. On 

November 2, 2018, the Discovery Commissioner held a hearing on her in-camera review of those 

                                                                                                                                                               
3 See July 20, 2018 Hearing Transcript at 4:8-15, attached as Exhibit 1. 
4 See id. at 9:10-3; 10:15-11-16. 
5 August 17, 2018 Letter from J. Cools to B. Cloward, attached as Exhibit 2. 
6 See Plaintiffs’ Second Request for Production of Documents to Jacuzzi, Inc. (August 27, 2018), attached as Exhibit 
3.  
7 See Jacuzzi’s Motion for Protective Order (September 13, 2018). 
8 Discovery Commissioner Report and Recommendations (signed October 16, 2018)(“October 16, 2018 DCRR”), 
attached as Exhibit  4, (emphasis added).  
9 See October 16, 2018 DCRR. 
10 Petition for Writ of Prohibition (December 7, 2018), attached as Exhibit 5.  
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Jacuzzi’s documents, where she ruled that the additional documents submitted to her were 

protected from disclosure.11 

B. This Court’s Orders Regarding Plaintiffs’ “Renewed” Motion to Strike.  

Unhappy with Discovery Commissioner Bulla’s treatment of their prior motion to strike, 

on January 10, 2019, Plaintiffs filed a “renewed” motion to strike Jacuzzi’s answer on an 

unnecessary order shortening time—asserting largely the same allegations made in their first 

motion to strike, but adding the argument that Jerre Chopper should have been disclosed as a 

witness and that Jacuzzi should now be compelled to produce any documents related to 

“slipperiness issues.”  

Following the February 4, 2019 hearing on that motion, this Court issued a minute order 

on March 4, 2019 (the “March 4th Order”), setting an evidentiary hearing “to determine whether, 

and to the extent to which, sanctions might be assessed against Jacuzzi and/or First Street for 

failure to timely disclose the Chopper incident.”12 In the March 4th Order, the Court also limited 

the timeframe but expanded the scope of the forensic review to “all incidents involving a Jacuzzi 

walk-in tub with inward opening doors, for the time period of January 1, 2008, through the date 

of filing of the complaint, where a person slipped and fell, whether or not there was injury, 

whether or not there was a warranty claim, and whether or not there was a lawsuit.”13 The Court 

further ordered the parties to file a brief identifying, among other information, “the names of any 

relevant customers of Jacuzzi/First Street that have died.”14 In compliance with the Court’s order 

to identify any “customers that have died,” on March 7, 2019, Jacuzzi filed a status brief stating: 

Jacuzzi is aware of two lawsuits involving customers who have allegedly died 
related to use of a Jacuzzi® walk-in tub: Sherry Lynn Cunnison (the decedent in 
this lawsuit) and Mack Smith (whom Plaintiffs’ counsel has filed a wrongful death 
lawsuit on behalf of in California).  

 
Jacuzzi has also been made aware, during the course of this litigation, that Charles 
Wharff, Sr. (who was allegedly injured in 2015 while using a Jacuzzi® walk-in 
Tub) has passed away. Jacuzzi has no further information as to the facts and 

                                                 
11 See Discovery Commissioner’s Report and Recommendation (signed January 3, 2019)(“January 3, 2019 DCRR”), 
attached as Exhibit 6.   
12 See March 4, 2019 Minute Order (March 4th Minute Order), attached as Exhibit 7.  
13 Id.  
14 Id.  
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circumstances of Mr. Wharff’s subsequent death, and no claim has been made 
against Jacuzzi for personal injury or death. 
  
Jacuzzi was also recently made aware in October 2018 by the family of an 
individual who passed away that the decedent allegedly developed blood clots and 
died shortly after “getting stuck” in a Jacuzzi® walk-in tub [“the blood clot 
incident”].  The family stated they did not know whether the person’s passing 
away was related to the tub or something else, but felt it was related to the tub.  
Jacuzzi has no further information as to the facts and circumstances of her death or 
whether it was related in any way to the use of a Jacuzzi® tub, and no claim has 
been made against Jacuzzi for personal injury or death.15 

Jacuzzi interpreted the Court’s March 4th Order to include any user of a Jacuzzi walk-in tub that 

has passed away at any time, whether or not the death was related to or caused by the decedent’s 

use of the walk-in tub, whether or not there was a warranty claim related to the death, and 

whether or not there was a lawsuit. Given that the March 4th Order was far broader than any of 

the Discovery Commissioner’s previous orders, and despite that the blood clot incident was 

outside the timeframe directed by this Court for the forensic search, out of an abundance of 

caution, Jacuzzi identified the blood clot incident that it learned of in October 2018. While 

Plaintiffs are critical of the fact that Jacuzzi did not provide identifying information related to the 

decedent, Jacuzzi itself does not know the name of the decedent. Rather, Jacuzzi was only made 

aware in October 2018 by one of the decedent’s family members that the decedent allegedly 

developed blood clots and passed away at some unknown time after use of a walk-in tub. 

Critically, no claim has been made against Jacuzzi for personal injury or death related to the 

blood clot incident. Even the party that reported the incident gave vague statements about whether 

the blood clots or the death were related to the tub.   

 On March 12, 2019—after Jacuzzi’s disclosure of the blood clot incident—this Court 

entered another Minute Order (the “March 12th Order”) vacating the evidentiary hearing based on 

the Court’s thorough review of the briefing on Plaintiffs’ “renewed” motion to strike.16 After 

studying all of the exhibits, the Court reached the conclusion that Jacuzzi did not act in bad faith 

                                                 
15 See Jacuzzi’s Brief Pursuant to the March 4, 2019 Minute Order, attached as Exhibit 8.  
16 See March 12, 2019 Minute Order (March 12th Order), attached as Exhibit 9.  
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or intentionally violate any discovery order.17 The Court further changed its prior reference to 

“Chopper Incident” to “Chopper Communication.”18 

 Spurred to a frenzy by the Court’s March 12th Order, the next day Plaintiffs submitted to 

the Court (and served on defense counsel) their “Supplemental” Renewed Motion to Strike 

Defendant Jacuzzi Inc.’s Answer, once again on an unnecessary order shortening time.19 

Jacuzzi’s counsel has since learned from Plaintiffs’ counsel that this Court declined Plaintiffs’ 

order shortening time, and thus, Plaintiffs never ultimately filed that motion. Plaintiffs’ instant 

motion is simply a rehash of Plaintiffs’ “Supplemental” Renewed Motion to Strike Defendant 

Jacuzzi Inc.’s Answer submitted to the Court approximately two months ago. Critically, Plaintiffs 

have now known about the blood clot incident for over two months yet have chosen not to pursue 

any discovery into the facts or circumstances surrounding the incident that they claim is so 

relevant to warrant an evidentiary hearing as to why it was not identified at an earlier time. 

Indeed, Plaintiffs have not even tried to argue they have been prejudiced in any way by the timing 

of the production. Plaintiffs instead opted to file another improper sanctions motion and continue 

their harassing litigation tactics.  Ironically, the entire basis for Plaintiffs’ fourth request to strike 

is that Jacuzzi is not disclosing information, yet Plaintiffs’ sole support for the motion is 

information Jacuzzi produced.   

C. History of the Forensic Search.  

 The idea for a forensic review was first broached at a hearing of August 29, 2018, when 

Plaintiffs’ counsel requested that the Discovery Commissioner allow Plaintiffs to have an 

independent third party conduct a forensic search of Jacuzzi’s computer system.20 The Discovery 

Commissioner properly denied Plaintiffs’ initial request, and advised Plaintiffs to file an 

appropriate motion if they believed they were entitled to such relief.21 They did not do so.  

                                                 
17 Id.  
18 Id.  
19  See Plaintiffs’ Supplemental Renewed Motion to Strike Defendant, Jacuzzi Inc.’s Answer (dated March 13, 2019), 
attached as Exhibit 10.  
20 Discovery Commissioner Report and Recommendations (signed November 14, 2018)(“November 14, 2018 
DCRR”), attached as Exhibit   11.  
21 Id.  
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Thereafter, during the September 19, 2018 hearing on Jacuzzi’s motion for protective 

order, the Discovery Commissioner ordered that Jacuzzi was protected from having to respond 

Plaintiffs’ RFP No. 17, seeking “mirror images” of Jacuzzi’s NRCP 30(b)(6) designees’ computer 

hard drives.22 In the alternative, the Discovery Commissioner recommended that a third-party 

vendor may be permitted to perform a forensic review provided that the cost was reasonable.23 

Jacuzzi and Plaintiffs were to meet and confer to determine agreeable search parameters. The 

timeframe for the search was from “2008 to present”—September 19, 2018.24 The parties were 

ordered to obtain cost estimates from a third-party vendor to submit to the Discovery 

Commissioner for discussion at the hearing on November 2, 2018, where she would decide 

whether the search would take place and, if so, the parameters of the search.25 Jacuzzi was also 

directed to provide Plaintiffs with the logistical details necessary for Plaintiffs to obtain an 

accurate cost-estimate, which it did, and Plaintiffs also obtained a cost estimate.  

 In the midst of the parties attempting to comply with the recommendation for a forensic 

review, Plaintiffs issued a subpoena duces tecum directly to Salesforce, for records to be 

produced to Plaintiffs by October 18, 2018. Jacuzzi, in response, filed a Motion for Protective 

Order to quash the subpoena because it broadly requested confidential, proprietary and irrelevant 

information related to Jacuzzi and third parties. Further, Jacuzzi opposed the subpoena on the 

basis that the only relevant information that Salesforce might have was documents already 

produced by Jacuzzi.26 The Discovery Commissioner granted Jacuzzi’s Motion for Protective 

Order regarding the Salesforce subpoena, and granted alternative relief in the form of a third-

party forensic review of Jacuzzi’s customer relation databases.27 Since that time, Jacuzzi has been 

continually attempting to coordinate the forensic search with Plaintiffs, but to no avail.   

 Instead, Plaintiffs’ counsel has sought to expand the scope of the forensic search well 

beyond what the Discovery Commissioner recommended. Plaintiffs now seek every detail of 

                                                 
22 See Jacuzzi Inc.’s Motion for Protective Order (September 13, 2018).  
23 See October 16, 2018 DCRR.  
24 Id.  
25 Id.  
26 Jacuzzi Inc.’s Motion for Protective Order on Order Shortening Time (October 15, 2018).  
27 January 3, 2019 DCRR.  
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Jacuzzi’s IT system, including the system as it relates to companies that are completely unrelated 

to bath products and without regard to relevance to customer complaints.  Plaintiffs attempt to do 

away with Nevada law related to relevancy and the scope of discovery, taking the position they 

are entitled to limitless discovery including unfettered access to all of Jacuzzi’s documents, IT 

systems and privileged communications.   

As this Court is aware, on May 14, 2019, Jacuzzi requested a status check to elicit 

guidance from the Court pertaining to the forensic review. Although Jacuzzi, on several 

occasions, requested that Plaintiffs stipulate to a joint request for status check to get direction 

from the Court, Plaintiffs repeatedly refused to jointly request a conference. Instead, Plaintiffs 

have filed this Motion for Reconsideration Re: Plaintiffs’ Renewed Motion to Strike Defendant 

Jacuzzi, Inc.’s Answer (“motion”), in an effort to transform the status conference from a 

productive opportunity to seek informal guidance from the Court into a renewed platform to 

attack Jacuzzi and re-hash old arguments.  For Plaintiffs’ to argue a hearing is needed to preserve 

the record—and invalidate all attorney client communication privilege—is a farce, given 

Plaintiffs’ multiple filings on the subject, totaling hundreds of pages. 

III. ARGUMENT 

A. Plaintiffs’ Motion for Reconsideration is Procedurally Improper under 
Nevada Law. 

Plaintiffs’ motion is procedurally improper under every applicable Nevada rule. Motions 

for reconsideration are generally brought under either NRCP 59(e) or NRCP 60(b).  Rule 59 

allows a party to alter or amend a judgment, but requires that the motion be filed within 10 days 

after the entry of judgment. NRCP 59(e). Courts may also reconsider prior rulings under NRCP 

60(b), but only under the following circumstances:  

(b) Mistakes; Inadvertence; Excusable Neglect; Newly Discovered Evidence; 
Fraud, Etc. On motion and upon such terms as are just, the court may relieve a 
party or a party’s legal representative from a final judgment, order, or proceeding 
for the following reasons: (1) mistake, inadvertence, surprise, or excusable 
neglect; (2) newly discovered evidence which by due diligence could not have 
been discovered in time to move for a new trial under Rule 59(b); (3) fraud 
(whether heretofore denominated intrinsic or extrinsic), misrepresentation or other 
misconduct of an adverse party; (4) the judgment is void; or, (5) the judgment has 
been satisfied, released, or discharged, or a prior judgment upon which it is based 
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has been reversed or otherwise vacated, or it is no longer equitable that an 
injunction should have prospective application. 

NRCP 60(b) (emphasis added).  Finally, EDCR 2.24 governs motions for reconsideration and 

provides that “no motions once heard and disposed of may be renewed . . . unless by leave of the 

court granted upon motion thereof.” EDCR 2.24(a).  This rule also requires that a party seeking 

reconsideration must file a motion for such relief within 10 days after service of written notice of 

the order or judgment unless the time is shortened or enlarged by order.  EDCR 2.24(b).  

The Court emailed the parties a copy of the minute order on March 12, 2019. Since the 

March 12th Order was emailed to the parties, this Court has not served a final written and signed 

Order on Plaintiffs’ “Renewed” Motion to Strike Defendant Jacuzzi, Inc.’s Answer and 

accordingly, there has been no notice of entry of order. The district court’s minute order is not 

final, has not been filed or served, and there is no rule which would allow a party to seek 

reconsideration.  See Rust v. Clark Cty. Sch. Dist., 103 Nev. 686, 689, 747 P.2d 1380, 1382 

(1987) (explaining that the district court’s oral pronouncement from the bench, the clerk’s minute 

order, and even an unfiled written order cannot be appealed); Div. of Child & Family Servs. v. 

Eighth Judicial Dist. Court, 120 Nev. 445, 451, 92 P.3d 1239, 1243 (2004) (holding that 

“dispositional court orders that are not administrative in nature, but deal with the procedural 

posture or merits of the underlying controversy, must be written, signed, and filed before they 

become effective”). Nevertheless, Plaintiffs have filed their procedurally improper motion in an 

effort to be afforded multiple oral arguments on the same motion before a written order is entered. 

This is improper, and the Court should deny Plaintiffs’ instant motion on that basis alone. 

B.   Should This Court Consider the Merits of Plaintiffs’ Motion, It Should Be 
Denied Because It Presents No New Relevant Facts. 

A motion for reconsideration is proper only in very narrow circumstances. 

Reconsideration is appropriate only when “substantially different evidence is subsequently 

introduced or a decision is clearly erroneous.” Masonry & Tile Contractors Ass'n of S. Nevada v. 

Jolley, Urga & Wirth, Ltd., 113 Nev. 737, 741, 941 P.2d 486, 489 (1997); see also Moore v. Las 

Vegas, 92 Nev. 402, 405, 551 P.2d 244, 246 (Nev. 1976) (noting that reconsideration should only 
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be entertained in those “very rare instances in which new issues of fact or law are raised 

supporting a ruling contrary to the ruling already reached.”). Moreover, a motion for 

reconsideration should not be granted, absent highly unusual circumstances.  Kona Enters., Inc. v. 

Estate of Bishop, 229 F.3d 877, 890 (9th Cir. 2000).   

This is not a “rare instance,” nor have Plaintiffs presented any new facts that would 

support a decision different than the one this Court reached on March 12, 2019.  Plaintiffs have 

simply regurgitated the same groundless allegations raised in their first and second motions to 

strike. First, Plaintiffs claim that reconsideration of this Court’s decision to vacate the evidentiary 

hearing is warranted because “an evidentiary hearing is necessary to determine why Jacuzzi did 

not disclose Jerre Chopper or her letters…to determine why Jacuzzi clearly crafted its discovery 

responses to requests for dealer information by only disclosing AITHR…to determine why 

Jacuzzi failed to disclose any information regarding customer complains about the slipperiness of 

their tubs.” Pltf. Motion at 3:22-6.  Plaintiffs’ arguments are flawed for all the reasons outlined in 

the underlying briefing. More to the immediate point, they were previously argued and rejected 

by this Court.  

Second, Plaintiffs claim that reconsideration of this Court’s decision to vacate the 

evidentiary hearing is warranted because of Jacuzzi’s March 7, 2019 disclosure of the blood clot 

incident. But this argument is the most baseless of all—the blood clot incident was disclosed to 

Plaintiffs and the Court before the Court issued the March 12th Order. Beyond this, Plaintiffs’ 

disingenuous statement that Jacuzzi admitted the decedent died from use of a walk-in tub is 

completely false; even the person that reported the incident stated he did not know if the death 

was related to the decedent’s use of the tub. Therefore, these “new” allegations are no basis to 

overturn this Court’s initial ruling. Plain and simple, the disclosure of the blood clot incident does 

not justify reconsideration of the March 12th Order. The Court should deny Plaintiffs’ motion in 

its entirety. 

C.  The Court Correctly Determined That Jacuzzi Did Not Engage in Any Bad 
Faith Conduct or Intentional Violation of Any Discovery Order.   

As discussed, Plaintiffs’ motion is based on the argument that the blood clot incident is 
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“new evidence” that somehow now establishes that Jacuzzi has engaged in egregious, bad faith 

conduct in the past. Pltf. Motion at 12:11-12. Contrary to Plaintiffs’ blatant misrepresentations, 

and as established by the case history detailed above, Jacuzzi has always disputed that dissimilar 

subsequent incidents are relevant.28 Indeed, it filed a writ to the Nevada Supreme Court in part on 

that issue. Nevertheless, as detailed in Jacuzzi’s opposition to Plaintiffs’ “renewed” motion to 

strike, Jacuzzi has complied in good faith with every discovery order.29 Aside from the fact that 

Jacuzzi was made aware of the blood clot incident in October 2018 incident after it produced 

information from its prior searches to the Discovery Commissioner, the documents related to the 

blood clot incident are still not responsive to the Discovery Commissioner’s order, and in no way 

support a claim that Jacuzzi has engaged in any intentional withholding of documents. The 

Discovery Commissioner ordered Jacuzzi to produce all “bodily injury and wrongful death 

claims.”30 No claim or lawsuit has been filed against Jacuzzi related to the blood clot incident, 

and whether use of the tub and the death are related is sheer speculation. Thus, it did not fall 

within the scope of the Discovery Commissioner’s order—Jacuzzi complied with the directive to 

identify personal injury or death claims related to Jacuzzi’s walk-in tub products from 2008 to 

September 19, 2018 (“to present”).   

Given that this Court’s March 4th Order was broader than any of the Discovery 

Commissioner’s previous orders, and despite that the blood clot incident was outside the time 

frame directed by this Court for the forensic search, Jacuzzi—in every effort to comply with this 

Court’s order—identified the individual who it was made aware in October 2018 had passed 

away after developing blood clots. Plaintiffs are now trying to get around the Discovery 

Commissioner’s ruling by alleging to this Court that Jacuzzi was somehow required to produce 

this blood clot incident prior to this Court’s March 4th Order.  This argument fails.  
                                                 
28  In the products liability context, evidence of other incidents might be relevant if they involve “similar accidents 
involving the same condition” as the incident giving rise to the plaintiff’s claim. See Reingold v. Wet ’N Wild Nev., 
Inc., 113 Nev. 967, 969, 944 P.2d 800, 802 (1997), overruled on other grounds by Bass-Davis v. Davis, 122 Nev. 
442, 134 P.3d 103 (2006). Courts generally call this the “substantial similarity” requirement. Cooper v. Firestone Tire 
and Rubber Co., 945 F.2d 1103, 1105 (9th Cir. 1991) (“A showing of substantial similarity is required when a 
plaintiff attempts to introduce evidence of other accidents as direct proof of negligence, a design defect, or notice of 
the defect.”).)   
29 See Jacuzzi’s Opposition to Plaintiffs’ Renewed Motion to Strike Jacuzzi Inc.’s Answer (January 24, 2019) 
30 October 16, 2018 DCRR.  
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D. An Evidentiary Hearing is Not Warranted and a Waste of the Court’s and the 
Parties’ Resources.  

It is within this Court's sound discretion whether to grant or deny an evidentiary hearing. 

Voggenthaler v. Maryland Square, LLC, 2010 WL 4934036, at *2 (D. Nev. Nov. 30, 2010) 

(citing United Commercial Ins. Service, Inc. v. Paymaster Corp., 962 F.2d 853, 858 (9th 

Cir.1992)); United States v. Staula, 80 F.3d 596, 603 (1st Cir. 1996) (“The district court has 

considerable discretion in determining the need for, and the utility of, evidentiary hearings.”). 

District courts, with good reason, do not ordinarily conduct evidentiary hearings on discovery 

motions. Id.  The discovery rules should be administered to secure the just, speedy, and 

inexpensive determination of every action—the discovery process should not be overburdened 

with unnecessary evidentiary hearings. Id.  

 Plaintiffs have already had their day(s) in Court on these issues, but persist in making 

flawed, irrelevant arguments contrary to fact and law. The Court clearly understood the 

underlying issues in Plaintiffs’ “renewed” motion to strike. The Court “very arduously studied all 

of the Exhibits” when it reached the ultimate conclusion that “neither Jacuzzi nor First Street 

engaged in egregious bad faith conduct, or intentional violation of any discovery Order, or 

conduct intended to harm Plaintiff.”31 As such, it was well within the Court’s discretion to vacate 

the evidentiary hearing in light of this determination.  An evidentiary hearing on these same 

issues would be an utter waste of the Court’s and the parties’ resources.  

E. Plaintiffs are Not Entitled to Privileged Communications.   

 Should the Court determine an evidentiary hearing is warranted—which it is not—

Plaintiffs’ over-reaching attempt to unlawfully invade the attorney-client privilege and 

confidentiality must be denied. In furtherance of their quest to short circuit a trial of this matter on 

its merits, Plaintiffs’ counsel now goes as far as misrepresenting to the Court that the events in 

this matter are like the Anastasi v. PHW Las Vegas, LLC case that was before Judge Israel.  

Counsel unequivocally misrepresents that in the Anastasi case, Judge Israel “ordered that the 

attorney-client privilege between defendant and defense counsel was waived as to 
                                                 
31 March 12, 2019 Order.  
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communications pertaining to the defendant’s discovery efforts during litigation.”  On this false 

basis, counsel invites this Court to permit Plaintiffs to invade the attorney-client privilege 

between Jacuzzi and its counsel and embark upon an unwarranted discovery-on-discovery 

odyssey. 

 In the Anastasi case, a local law firm represented the defendant in several cases involving 

slip-and-fall claims that occurred in the same general area of the defendant’s property.  Plaintiffs 

counsel’s law firm in this case, Richard Harris Law Firm, represented one of these claimants.  In 

the Richard Harris Law Firm case, the defendant produced certain records indicating that a 

sealant had not been reapplied to the area in question according to schedule.  The defendant failed 

to produce those same records in the Anastasi case.  When Judge Israel ordered an evidentiary 

hearing into the reasons why the defendant did not produce these records in the Anastasi case, the 

defendant blamed its attorneys, invoking the “advice of counsel” defense to the discovery 

violation and putting otherwise attorney-client privileged information “at-issue.”  Judge Israel 

specifically advised defendant that if it invoked the “advice of counsel” defense, thereby putting 

privileged communications “at-issue,” the attorney-client privilege would be waived.32  Judge 

Israel warned the defendant that it should seek independent counsel if the “advice of counsel” 

defense was invoked.  The defendant subsequently fired its attorneys and retained new counsel, 

prompting Judge Israel to sign an Order outlining the defendant’s waiver of the attorney-client 

privilege as to communications between the defendant and its former counsel, limited to 

communications regarding counsel’s assisting the defendant with NRCP 16.1 disclosures and 

discovery efforts.33  The defendant went on to utilize an “advice of counsel” defense at the 

evidentiary hearing.   

In his Order following the evidentiary hearing in the Anastasi case, Judge Israel indicated 

the following: 

“The Court notes that after a preliminary hearing on this motion the 
issue of ‘advice of counsel’ was raised by the Court and new 
counsel was subsequently obtained.  Once the new counsel 

                                                 
32 See December 12, 2016 and January 18, 2017 Minute Orders, collectively attached as Exhibit 12.   
33 See February 22, 2017 Order, attached as Exhibit 13.    
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appeared, a phone conference was conducted where the Court 
advised that if ‘advice of counsel’ was being raised then the 
attorney-client privilege would be waived as to this issue only.  
The Court then held the above-mentioned evidentiary hearing.  
Although not specifically addressed because attorney-client 
privilege was not waived in its entirety, questions were raised at the 
hearing regarding what role corporate counsel played in the 
oversight of this case.  The only comments were that there was little 
oversight.  Since this was not fully addressed it is not an issue for 
the Court.”34   

The “at-issue waiver doctrine” applies where the client has placed at issue the substance 

or content of a privileged communication. See Wardleigh v. Second Judicial Dist. Court In & For 

Cty. Of Washoe, 111 Nev. 345, 354, 891 P.2d 1180, 1186 (1985)(discussing the doctrine in terms 

of whether the client has placed “at-issue the subject matter of privileged material” or “seeks an 

advantage in litigation by revealing part of a privileged communication” (emphasis added) 

(internal quotation marks omitted)); see also Rockwell Int'l Corp. v. Superior Court, 26 

Cal.App.4th 1255, 32 Cal.Rptr.2d 153, 161 (1994) (explaining that the doctrine 

applies “only when the client tenders an issue involving the substance or content of a protected 

communication” (second emphasis added)).  Courts have held that “advice of counsel is placed 

[at-]issue where the client asserts a claim or defense, and attempts to prove that claim or defense 

by disclosing or describing an attorney client communication.” Wynn Resorts, Ltd. v. Eighth 

Judicial Dist. Court in & for Cty. of Clark, 399 P.3d 334, 345 (Nev. 2017). However, “[a] denial 

of bad faith or an assertion of good faith alone is not an implied waiver of the 

privilege.” Bertelsen v. Allstate Ins. Co., 796 N.W.2d 685, 703 (S.D. 2011). “[A] client only 

waives the [attorney-client] privilege by expressly or impliedly injecting his attorney's advice into 

the case.” Id. 

In sum, at-issue waiver occurs when the holder of the privilege pleads a claim or defense 

in such a way that eventually he or she will be forced to draw upon the privileged communication 

at trial in order to prevail, and such a waiver does not violate the policies underlying the privilege.  

Id. (citing Developments in the Law–Privileged Communications, 98 Harv.L.Rev. 1450, 1637 
                                                 
34 Order at 10:1-11 (emphasis added). 

0762

005577

005577

0
0
5
5
7
7

0
0
5
5
7
7



 

 
- 16 -  

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Sn
el

l &
 W

ilm
er

  L
.L

.P
.  

 
L

A
W

 O
F

F
IC

E
S

 
3

8
8

3
 H

o
w

ar
d

 H
u

gh
es

 P
ar

kw
ay

, 
S

u
it

e 
1

1
0

0
 

L
as

 V
eg

as
, 

N
ev

ad
a 

 8
9

1
6

9
 

7
0

2
.7

8
4

.5
2

0
0

 

(1985)).  Nevada has adopted this anticipatory waiver theory “because it reinforces the purpose of 

the privilege and ensures fairness in litigation.”  Wardleigh, at 356, 1187. 

 As noted, the defendant in the Anastasi case raised the “at-issue” or “advice of counsel” 

defense to the plaintiffs’ discovery allegations.  The defendant in that case fired its counsel, 

affirmatively waived attorney-client privilege in furtherance of its defense and retained new 

counsel to represent it thereafter.  For Plaintiffs counsel in this matter to suggest to the Court that 

the Anastasi case is analogous to the instant case is simply untrue and demonstrates that counsel 

will go to great lengths to get what he quite obviously has wanted for the past year:  unwarranted 

sanctions against Jacuzzi that will absolve Plaintiffs of their burden to prove their poorly 

conceived product defect claims.  

F. The Scope of the March 4, 2019 Minute Order Regarding the Forensic 
Review Should Not Be Expanded. 

 At the outset, and contrary to Plaintiffs’ framing of this issue, it must be iterated that the 

forensic review was not ordered because the Discovery Commissioner believed Jacuzzi was 

acting in bad faith. In fact, the initial proposal for a forensic search was not made by the 

Discovery Commissioner but was a grant of Plaintiffs’ request in an attempt to alleviate concerns 

that there remained documents yet to be discovered by Jacuzzi. As the history of the proceedings 

demonstrate,35 Plaintiffs’ request for a forensic search was never briefed in detail, and there were 

no certain parameters ordered by the Discovery Commissioner or this Court. Additionally, while 

Plaintiffs state that “Jacuzzi filed a Petition for Writ of Prohibition in the Nevada Supreme 

Court,” which “found that Plaintiffs are entitled to conduct the search within the scope originally 

ordered by former Discovery Commissioner Bulla and this Court,”36 this is an egregious 

misrepresentation. Jacuzzi’s Writ of Prohibition was unrelated to the forensic search,37 and 

Plaintiffs’ attempt to further cast Jacuzzi in a bad light here must be disregarded. 

                                                 
35 A detailed history of the pending Forensic Review is summarized, supra, at II.C. 
36 Plaintiff’s Motion at 16:19–23.  
37 See generally Jacuzzi’s Petition for Writ of Prohibition, which was filed to protect the private information of 
Jacuzzi customers. 
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Since the date that the forensic review was recommended, Jacuzzi has been continually 

attempting to coordinate the review upon the limited directive from the Discovery Commissioner. 

Plaintiffs, in turn, have taken an exceptionally broad view of the forensic search, ignoring the 

Discovery Commissioner’s directive. For example, Plaintiffs requested that Jacuzzi produce an 

inventory of all of the company’s information assets,38 no matter that the review was to be limited 

to Jacuzzi’s customer relation databases.39 Nevertheless, Jacuzzi has thus far cooperated with 

Plaintiffs’ ridiculous and patently overbroad demands, in an effort to avoid intervention by the 

Court.40 

The Court’s March 4th Order should not be revised. As above, regardless of Plaintiffs’ 

accusatory allegations, the forensic review at issue was not ordered as a sanction for bad faith 

conduct by Jacuzzi. In fact, this Court’s March 12th Order found that that Jacuzzi has not 

engaged in any egregious bad faith conduct, or intentional violation of any discovery order, or 

any conduct intended to harm Plaintiffs.41 The forensic review must therefore be evaluated 

consistent with NRCP 26, which commands that Plaintiffs are permitted to engage in discovery 

that is “relevant to [Plaintiffs’] claims . . . and proportional to the needs of the case.” Nev. R. Civ. 

P. 26.  

To be clear, “[c]ivil litigation should not be approached as if information systems were 

crime scenes that justify forensic investigation at every opportunity to identify and preserve every 

detail.”  John B. v. Goetz, 531 F.3d 448, 460 (6th Cir. 2008). Such an improper approach “is only 

the first step of an expensive, complex, and difficult process of data analysis that can divert 

litigation into side issues and satellite disputes involving the interpretation of potentially 

ambiguous forensic evidence.” Id. Such a course frustrates the “just, speedy, and inexpensive 

determination of every action.”  NRCP 1.  

                                                 
38 See Affidavit of Ira Victor, attached as Exhibit 14. 
39 January 3, 2019 DCRR.  
40 See, e.g., March 13, 2019 letter to counsel regarding asset inventory review, attached as Exhibit 15. 
41 Id.  
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Plaintiffs’ attempt to expand the scope of this Court’s March 4th Order42 is just another 

effort to turn discovery into an invasion of Jacuzzi’s information systems. This Court should 

uphold its directive.  

G. Plaintiffs’ Motion is Frivolous, Unnecessary, and Unwarranted and   
  Sanctions Against Plaintiffs are Appropriate 

Once again, Plaintiffs multiply these proceedings and vexatiously force Jacuzzi to incur 

attorneys’ fees to respond to their unsupported underlying position. Pursuant to EDCR 7.60, the 

Court may “impose upon an attorney or a party any and all sanctions which may, under the facts 

of the case, be reasonable, including the imposition of fines, costs or attorney’s fees when an 

attorney or party without just cause: (1) Presents to the court a motion or an opposition to a 

motion which is obviously frivolous, unnecessary or unwarranted.” 

As explained above, Plaintiffs’ motion is a last gasp effort to breathe life into this 

otherwise dwindling case.  The frivolity of the motion is unmistakable.  As demonstrated above, 

Plaintiffs’ motion is procedurally improper under Nevada law and Nevada rules.  But worse, 

without any legal basis to do so, Plaintiffs’ push to have this Court overrule its own well-reasoned 

order. Jacuzzi should not have been required to expend the time and resources to oppose this 

motion and therefore requests fees and costs associated with this opposition.  

IV.  CONCLUSION 

Contrary to Plaintiffs’ repeated misstatement of the history of this case, throughout 

discovery Plaintiffs have engaged in harassing litigation tactics and sought discovery that is 

overbroad, unrelated to the claims in the case, irrelevant, and protected by various privileges.  

Plaintiffs are simply unhappy with the Discovery Commissioner’s and this Court’s treatment of 

their prior motions and unsuccessful attempts to strike Jacuzzi’s answer, so Plaintiffs continue to 

harass Jacuzzi with the instant motion.  Plaintiffs’ abusive litigation practices must stop. Plaintiffs 

have not provided any fact, law or even cogent argument to warrant reconsideration of this 

                                                 
42 Per the March 4, 2019 minute order, “the scope shall be all incidents involving a Jacuzzi walk-in tub with inward 
opening doors, for the time period of January 1, 2008, through the date of filing of the complaint, where a person 
slipped and fell, whether or not there was an injury, whether or not there was any warranty claim, and whether or not 
there was a lawsuit.” 

0765

005580

005580

0
0
5
5
8
0

0
0
5
5
8
0



 

 
- 19 -  

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Sn
el

l &
 W

ilm
er

  L
.L

.P
.  

 
L

A
W

 O
F

F
IC

E
S

 
3

8
8

3
 H

o
w

ar
d

 H
u

gh
es

 P
ar

kw
ay

, 
S

u
it

e 
1

1
0

0
 

L
as

 V
eg

as
, 

N
ev

ad
a 

 8
9

1
6

9
 

7
0

2
.7

8
4

.5
2

0
0

 

Court’s March 12th Order.  Plaintiffs’ motion should be denied and this Court should award 

Jacuzzi costs and fees associated with having to oppose it.  

DATED this 28th day of May, 2019. 
 

SNELL & WILMER L.L.P. 
 

 
                                                                  By:       

Vaughn A. Crawford, Nevada Bar No. 7665 
Morgan T. Petrelli, Nevada Bar No. 13221 
3883 Howard Hughes Parkway, Suite 1100 
Las Vegas, NV 89169 
 
D. Lee Roberts, Jr., Nevada Bar No. 8877 
Brittany M. Llewelyn, Nevada Bar No. 13527 
WEINBERG, WHEELER, HUDGINS, 
GUNN & DIAL, LLC 
6385 South Rainbow Blvd., Suite 400 
Las Vegas, NV  89118 
 
 
Attorneys for Defendant Jacuzzi Inc. doing 
business as Jacuzzi Luxury Bath  

0766

005581

005581

0
0
5
5
8
1

0
0
5
5
8
1



 

 
- 20 -  

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Sn
el

l &
 W

ilm
er

  L
.L

.P
.  

 
L

A
W

 O
F

F
IC

E
S

 
3

8
8

3
 H

o
w

ar
d

 H
u

gh
es

 P
ar

kw
ay

, 
S

u
it

e 
1

1
0

0
 

L
as

 V
eg

as
, 

N
ev

ad
a 

 8
9

1
6

9
 

7
0

2
.7

8
4

.5
2

0
0

 

CERTIFICATE OF SERVICE 

I, the undersigned, declare under penalty of perjury, that I am over the age of eighteen 

(18) years, and I am not a party to, nor interested in, this action.  On this date, I caused to be 

served a true and correct copy of the foregoing DEFENDANT JACUZZI INC.’S 

OPPOSITION TO PLAINTIFFS’ MOTION FOR RECONSIDERATION RE: 

PLAINTIFFS’ RENEWED MOTION TO STRIKE DEFENDANT JACUZZI, INC.’S 

ANSWER AND MOTION FOR CLARIFICATION REGARDING THE SCOPE OF THE 

FORENSIC COMPUTER SEARCH by the method indicated below, addressed to the 

following: 

☐ BY E-MAIL:  by transmitting via e-mail the document(s) listed above to the e-mail 
addresses set forth below and/or included on the Court’s Service List for the above-
referenced case. 

☒ BY ELECTRONIC SUBMISSION:  submitted to the above-entitled Court for 
electronic filing and service upon the Court’s Service List for the above-referenced 
case. 

☐ BY U.S. MAIL:  by placing the document(s) listed above in a sealed envelope with 
postage thereon fully prepaid, in the United States mail at Las Vegas, Nevada 
addressed as set forth below: 

 
Benjamin P. Cloward, NV Bar No. 11087 
Richard Harris Law Firm 
801 S. Fourth Street 
Las Vegas, NV 89101 
(702) 444-4444; (702) 444-4455 fax 
Benjamin@RichardHarrisLaw.com  
catherine@richardharrislaw.com  
Attorneys for Plaintiffs 
 
Charles H. Allen (pro hac vice) 
Charles Allen Law Firm, P.C. 
3575 Piedmont Road, NE 
Building 15, Suite L-130 
Atlanta, GA 30305 
(404) 419-6674; (866) 639-0287 fax 
callen@charlesallenlawfirm.com  
Attorneys for Plaintiffs 
 

 
 

Philip Goodhart, NV Bar No. 5332 
Michael C. Hetey, NV Bar No. 5668 
Meghan M. Goodwin, NV Bar No. 11974 
Thorndal, Armstrong, Delk, Balkenbush & 
Eisinger 
1100 East Bridger Avenue 
Las Vegas, NV 89101-5315 
Mail to:  P.O. Box 2070 
Las Vegas, NV 89125-2070 
(702) 366-0622; (702) 366-0327 fax 
mmg@thorndal.com  
Attorneys for Defendants/Cross-Defendants 
First Street for Boomers & Beyond, Inc. and 
AITHR Dealer, Inc. and Hale Benton 
 
 
 

DATED this 28th day of May, 2019 
       /s/ D’Andrea Dunn    

 An Employee of Snell & Wilmer L.L.P. 
 
 4834-7342-7096 
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Snell & Wilmer 
____________

 L.L.P. 
____________

 

LAW OFFICES 

3883 Howard Hughes Parkway 
Suite 1100 

Las Vegas, NV  89169 
702.784.5200 

702.784.5252 (Fax) 
www.swlaw.com 

 

Snell & Wilmer is a member of LEX MUNDI, The Leading Association of Independent Law Firms. 

 

 

Joshua D. Cools 
(702) 784-5267 

jcools@swlaw.com 
 

D E N V E R

L A S  V E G A S

L O S  A N G E L E S

L O S  C A B O S

O R A N G E  C O U N T Y

P H O E N I X

R E N O

S A L T  L A K E  C I T Y

T U C S O N

  
 

April 23, 2018  

 
 
Via Email 
Benjamin@RichardHarrisLaw.com 
 
Benjamin P. Cloward, Esq. 
RICHARD HARRIS LAW FIRM 
801 S. Fourth Street 
Las Vegas, NV 89101 
 

Re: Cunnison, et al. v. Jacuzzi Luxury Bath, et al., Case No. A-16-731244-C 

Dear Mr. Cloward: 

This letter addresses Jacuzzi Luxury Bath’s search for prior incidents related to the 
claims asserted in this case, in light of Plaintiffs’ expanded design criticisms in this case.  As 
agreed, Jacuzzi has performed a search for prior incidents, using the search terms you proposed.  
As part of this search, the company looked not only for incidents involving the Jacuzzi® 5229 
Walk-In Bathtub, but also other Jacuzzi® walk-in bathtub models that have different designs, 
dimensions and characteristics.  While Jacuzzi does not concede that other models of bathtubs 
with different design characteristics are similar to the subject bathtub, and objects to any claim of 
relevance or admissibility regarding other designs, these other models were part of the search to 
avoid any dispute on the issue at this time.  The search is now complete and no responsive 
documents were discovered. 
 

Please contact me with any questions.  
 

 
 
 

Best regards, 

Snell & Wilmer 

Joshua D. Cools   
JDC:tcs 
 4847-0944-8803.1 
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Vaughn A. Crawford, Nevada Bar No. 7665
Joshua D. Cools, Nevada Bar No. 11941
Alexandria L. Layton, Nevada Bar No. 14228
SNELL & WILMER L.L.P.
3883 Howard Hughes Parkway, Suite 1100
Las Vegas, NV 89169
Telephone : (7 02) 7 84-5200
Facsimile: (7 02) 7 84-5252
Email : vcrawford@,swlaw. com
Email: jcools@swlaw.com
Email: .com

At t orney s for D efe ndant/Cr o s s - D efe ndant
Jacuzzi Inc. doing busíness as Jacuzzi Luxury Bath

DISTRICT COURT

CLARK COUNTY, NEVADA

ROBERT ANSARA, as Special Administrator
of the Esrare of SHERRy LfNN CLINNISON,
Deceased; ROBERT ANSARA, as Special
Administrator of the Estate of MICHAEL
SMITH, Deceased heir to the Estate of
SHERRY LYNN CUNNISON, Deceased; and
DEBORAH TAMANTINI individually, and
heir to the Estate of SHERRY LYNN
CI-INNISON, Deceased,

Plaintiffs,

vs.

FIRST STREET FOR BOOMERS &
BEYOND, INC.; AITHR DEALER, INC.;
HALE BENTON, individually; HOMECLICK,
LLC; JACUZZI fNC., doing business as
JACUZZI LUXURY BATH; BESTWAY
BUILDING & REMODELING, INC.;
V/ILLIAM BUDD, individually and as
BUDDS PLUMBING; DOES I through 20;
ROE CORPORATIONS I through 20; DOE
EMPLOYEES I through 20; DOE
MANUFACTURERS I through 20;DOE20
INSTALLERS I through 20; DOE
CONTRACTORS I through 20; and DOE 2l
SUBCONTRACTORS 1 through 20, inclusive,

Defendants.

CASENO.: A-16-731244-C
DEPT. NO.: II

DEFENDANT JACUZZI INC. DBA
JACUZZI LUXURY BATH'S MOTION
FOR PROTECTIVE ORDER ON AN
ORDER SHORTENING TIME

AND ALL RELATED CLAIMS.

Case Number: A-16-731244-C

ELECTRONICALLY SERVED
9/11/2018 4:56 PM
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Defendant lacuzzi Inc. doing business as Jacuzzi Luxury Bath submits the following

Motion for Protective Order, pursuant to NRCP 26(c)(l), on Order Shortening Time. This

Motion is made and based upon the attached points and authorities attached, along with all papers

and pleadings in file herein, and oral argument at time of hearing.

DATED this I lth day of September, 2018.

SNELL & WILMER L.L.P.

By:
A.

evada Bar No. 7665
Joshua D. Cools
Nevada Bar No. Il94l
Alexandria L. Layton
Nevada Bar No. 14228
3883 Howard Hughes Parkway, Suite 1100
Las Vegas, NV 89169

Attorneys þr Defendant/Cross -Defendant
Jacuzzi Inc. doing business qs Jacuzzi Luxury Bath

1
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ORDER SHORTENING TIME

Good cause appearing therefore, it is hereby ordered that the time for hearing of the

foregoing Motion be, and the same will be heard on the _ day of

_.ffi., before the Discovery Commissioner.

DATED this _ day of September,z}l9.

2018 at

Discovery Commissioner

Prepared and Submitted by:

SNELL & WILMER L.L.P

A.
Bar No. 7665

D. Cools
Bar No. II94l

Alexandria L. Layton
Nevada Bar No. 14228
3883 Howard Hughes Parkway, Suite 1100
Las Vegas, NV 89169

At t orney s þr D efendant/Cr o s s - D efendant
Jacuzzi Inc. doing business as Jacuzzi Lwury Bath

a
-J-
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D TION O AD. SUPPORT OF

PRO ORDER ON AN ORDER SHORTENING

Joshua D. Cools, Esq., declares as follows:

1. I am an attorney with the law firm of Snell and Wilmer L.L.P., counsel of record

for Jacuzzi Inc. in the above-entitled action. I have personal knowledge of all matters stated

herein and would competently be able to testi$ to them and make this declaration under the

penalty of perjury.

2. I make this declaration in support of Defendant's Motion for Protective Order on

an Order Shortening Time.

3. As required by EDCR 7.30(c), and as provided by the Certificate of Service

contained in this Motion, I have served a copy of this Motion on all of the parties involved.

4. Pursuant to EDCR 2.26, an Order Shortening Time is warranted for the following

reasons.

5. Defendant's Motion seeks a protective order related to deposition notices and

written discovery. The depositions are scheduled for September 20 and2I,2018. The responses

to the written discovery is due on October l, 2018

6. An order shortening time is warranted to allow the Court to address these

important issues before the written discovery is due and the depositions are scheduled.

7. On August 27, 2018, I received Plaintifß' Second Request for Production of

Documents to J actszzi lnc.

8. On August 29,2018, I first contacted Mr. Cloward to meet and confer over these

issues. We exchanged a couple of emails, but were unable to meet and confer over the phone at

that time.

9. On September 6, 20I8,I called Mr. Cloward to meet and confer over the issues

raised in this motion. Despite the parties' discussion of each request for production and the

depositions that have been noticed, the parties were unable to reach an acceptable compromise on

any of the issues pertinent to this Motion. Mr. Cloward and I did agree to treating certain

4

0799

005619

005619

0
0
5
6
1
9

0
0
5
6
1
9



k
0)

É,

,¿

c)
É

U)

lufo

l=

I

2

ôJ

4

5

6

7

I
9

l0

11

?,,
.e, 1^.;s lJ
àa

Ê+F t4
'!23

å*e ls
:ìär t6
:c

å217
18

T9

20

2t

22

23

24

25

26

27

28

requests for production as interrogatories and to produce experts' files at the time of their

depositions, but those parts of Plaintiffs' discovery requests are not at issue in this Motion.

10. Several of these issues were subject to earlier meet and confer conversations. In

particular, Mr. Cloward and I spoke on February 23, 2018, about the acceptable scope of

identified internal communications about this claim, whether produced or identihed on a privilege

log. During that call, Mr. Cloward confirmed his agreement to specific search terms for Jacuzzi's

internal email communications. Additionally, Jacuzzi agreed to use Plaintiffs' search terms to

search its records for other incidents involving walk-in tubs prior to Cunnison's claim and to

produce similar claims, if any.

11. On April 3,2078, I sent Mr. Cloward a letter regarding the scope for Jacuzzi's

review of internal communications related to this case and the results of that search. A true and

correct copy of that letter is attached as Exhibit 1.

12. On April 23,2018,I sent Mr. Cloward a letter regarding the scope for Jacuzzi's

search for prior other similar incidents involving walk-in tubs and the results of that search. A

true and correct copy of that letter is attached as Exhibit 2.

13. Pursuant to the foregoing, NRCP 26(c), and EDCR 2.34,I certify that, after good

faith effort to meet and confer with counsel for Plaintiffs, I have been unable to resolve this

matter without court action.

14. This Motion is made in good faith and will not result in prejudice to the parties.

I hereby certify and affirm under penalties of perjury that the information contained within

this Declaration is true, complete and accurate to the best of my knowledge.

EXECUTED this 1 lth day of September, 20 1 I

\ 0Å**-
D. Cools, Esq
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MEMORANDIIM OF'PO AND AUTHORITIES

I. INTRODUCTION

A protective order is needed in this case because Plaintiffs are seeking discovery that is

disproportionate to the case, harassing, irrelevant, and protected by various privileges. Plaintiffs

are unhappy with this Court's recent treatment of their sanctions motions and are now trying to

harass Jacuzzi with the discovery that is subject to this Motion. Importantly, Jacuzzi has

complied with this Court's order and produced records showing all incidents from 2008 to the

present involving personal injury or claims of death, regardless of similarity to Plaintiffs' claims.

This is not good enough for Plaintiffs who continue to claim that Jacuzzi is "lying" and hiding

documents. This is wrong and Plaintiffs harassing and disproportionate discovery should not be

allowed. Ultimately, the claims against Jacuzzi are about whether a specific product-a Jacuzzi@

model 5229 Walk-In Tub installed in 2013-was defective. Plaintifß' discovery is not about

this-it is about the liiigation itself and Plaintifß' frustration that they cannot find a smoking gun

that does not exist. Accordingly, a protective order is necessary to limit Plaintifß' improper use

of discovery, which the court warned Plaintiffs' counsel about at the August 29,2}lï,hearing.

il. f,.ACTUAL BACKGROT]ND

A. The Incident.

This is a product liability action involving vague claims (which have materially changed

since first asserted) that a Jacuzzi@ V/alk-In Tub was defectively designed or that the warnings

related to the tub were insufficient. On January 27,2014, Sherry Cunnison had a Jacuzzi@ V/alk-

In Tub installed in her home in Las Vegas, Nevada. She selected the tub a couple months earlier.

Plaintiffs allege that about a month after installation Cunnison was using the bathtub and

somehow became stuck in the tub, and unable to exit. Plaintiffs' Fourth Am. Compl.,n27-29.

On February 21,2014, a well-being check was performed and Cunnison was found in the bathtub.

Id. at I31. Cunnison died at the hospital on February 27,2014. Id. atl35. Plaintiffs are the

surviving heirs of Cunnison and allege causes of action against all defendants for negligence and

strict product liability for defective design, manufacture, or failure to wam, claiming that the

defendants' actions were the cause of Cunnison's death. See generally, id.
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B. Relevant discovery to date.

This case has been pending since 2016 and the parties have engaged in significant

discovery. The parties have taken 16 depositions and served several sets of written discovery.

Pursuant to Plaintiffs' written requests and its own discovery obligations, Jacuzzi has identified

over 2,900 pages of documents. But discovery has been contentious. Two areas of dispute have

been the scope of ooother incident" discovery and Jacuzzi's communications about this claim

(internally and with outside counsel).

1. Prior discovery regarding Jacuzzi's communications related to Plaintiffs' claim.

In early 2018, counsel for both parties conferred regarding the scope of what claim

communications would be identified. Significantly, Jacuzzi had no notice of the claim until a

letter of representation from Plaintiffs' counsel. On February 23,2018, the parties agreed that it

would be for communications from the date of the incident (February 21,2014) up to the filing of

suit (February 3, 2016) and Jacuzzi agreed to use the specific search terms (suggested by

Plaintifß' counsel).1 On April 3,2018, Jacuzzi's counsel sent Plaintiffs' counsel the privilege log

identiSing those communications.2

2. Prior discovery regarding Jacuzzi's searchþr "otlter incidents."

Also in early 2018, counsel for both parties conferred regarding the scope of other

incident discovery. Jacuzzi agreed to search its records for prior incidents using search terms

provide by Plaintiffs' counsel.3 Upon review of the results from those searches, all of which were

'ofalse positives"-they did not contain any prior incidents of personal injury even remotely

related to the claims Plaintifß have asserted-Jacuzzi's counsel sent Plaintiffs' counsel a letter

confirming that there \¡/ere no prior similar incidents involving walk-in tubs.a This was consistent

with Jacuzzi's discovery responses related to prior incidents.s

Cools Aff. fl 9.

See April3,2018 Letter;Cools Aff. ff 9-10.
Cools Aff. t[9.
CoolsAff,fi9& ll.
Jaatzzi's Responses to Plaintiffs' First Set of Interrogalories, g:21-28; l0:l-9; Jactzzi's Responses to Plaintifß'

First Set of Requests for Production,l3:l-12; 16:18-28; 17:l-3; l8:8-20 (excerpts collectively attached as Exhibit 3).
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On May 24,2018, Bill Demeritt testified as one of Jacuzzi' s corporate representatives. He

was designated to testify regarding prior incidents and Jacuzzi's search of its records regarding

such incidents if any.6 He testified that there were no such incidents and identified the individuals

that assisted him and counsel in searching Jacuzzi's records.T Plaintiffs' counsel then expanded

the scope of inquiry and asked Mr. Demeritt if there were any subsequent incidents and Mr.

Demeritt denied that he was aware of any.8 Subsequently, Plaintiffs' filed a motion to strike

Jacuzzi's answer. This Court ordered Jacuzzi to do another search of its records and produce any

personal injury claims involving walk-in tubs from 2008 to the present. Jacuzzi complied with

the Court's order and identified a few post-incident claims, producing the incident reports for

each claims.e

On Augusf 27, 2018, Jacuzzi received Plaintiffs' Second Request for Production of

Documents to J acuzzi Inc. I o

III. ARGUMENT

A. Discovery is limited in scope and should not be unreasonably duplicative, unduly
burdensome, or disproportional to the needs of the case.

It is axiomatic that discovery is limited in scope and should not be used to harass.ll

Nevada Rule of Civil Proceútre 26 provides that the Court may "make any order which justice

requires to protect a party or person from annoyance, embarrassment, oppression, or undue

burden,"l2 upon a showing of "good cause."l3 Additionally, discovery is limited by rule to "any

matter, not privileged, which is relevant to the subject matter involved in the pending action."r4

Nevada's current version of the Rules of Civil Procedure further establishes that discovery "shall

6 Jacuzzi's Objection to Plaintiffs' Fifth Amended Notice to Take Videotaped Depositions of 30(b)(6) for Jacuzziat
26 : 13 -28 ; 27 : I 3 -27 ; 28 : I -29 :3, excerpts attached as Exh ibit 4.
7 Deposition of Bill Demeritt (May 24,2018) at l6:l-25:25,excerpts attached as Exhibit 5.
t Id. at76:t-77:2.
e August 17 , 2018 Letter, attached as Exhibit 6.
t0 Plaintifß' Second Request for Production of Documentsto Jacuzzi Inc., attached as Exhibit 7.
tt See Oppenheimer Fund v. Sønders,437 U.S. 340,353 (1978) ("Discovery should be denied when a party's aim is
to ... harass the person from whom he seeks discovery," Heidelberg Americas, Inc. v. Toþo Kikai Seisakusho,333
F.3d 38, 42 0" C1r.2003) (upholding the quashing of a subpoena based on issues of scope.)).
tt Nev. R. Civ. P.26(c).
t3 Okadav. Eighth Jud. Dist. Ct.,l3l Nev. Adv. Op. 83, 359 P.3d I106, I I I I (2015) (citing Cadent Ltd. v. 3M
Unitek Corp.,232 F.R.D. 625,629 (C.D.Ca1.2005) (recognizing that FRCP 26(c), which is the analog to NRCP
26(c), requires the party seeking the protective order to establish "good cause")).
to Nev. R. Civ. P. 26(a)(l).

-8-

0803

005623

005623

0
0
5
6
2
3

0
0
5
6
2
3



¡r
(.)

H

,¿

c)
É

U)

lu
fo

l=

I

2

J

4

5

6

7

8

9

10

ll

?12
å* 13

;ie A
,i: 9"l
!zP
åPP ls¡)
ãj 16Í
sr.17

l8

l9

20

2t

22

23

24

25

26

27

28

be limited by the court if it determines that: (i) the discovery sought is unreasonøhly cumulative

or duplicative, .. . or (iii) the discovery is unduly burdensome or expensive, taking into account

the needs of the case, the amount in controversy, limitations on the parties, resources, and the

importance of the issues at stake in the litigation."ls The latter part of this rule is often referred to

as proportionality in discovery and is one of the focus points for the proposed revisions to the

Nevada Rules of Civil Procedure. In the proposed rule changes, the Committee has

recommended the adoption of proportionality language used in the Federal Rules of Civil

Procedure. That proposed language states "Parties may obtain discovery regarding any

nonprivileged matter that is relevant to any party's claims or defenses and proportíonal to the

needs of the case."l6 While more explicit in the proposed rules and the current Federal Rules of

Civil Procedure, these limitations are consistent with Nevada's Rules of Civil Procedure.lT

Courts have regularly limited or prohibited discovery that are not proportional to the needs of the

case and were outside the scope of discovery.ls As one court noted, "[i]f the requirement for

proportionality in discovery means anything, however, it must mean that burdensome, tangential

discovery should not be permitted based on the mere possibility that something may turn up to

support what is otherwise only speculation."le

15 Nev. R. Civ. P.26(a)(2) (emphasis added).
16 Petition to Amend the Nevada Rules of Civil Procedure, the Nevada Rules of Appellate Procedure, and the Nevada
Electronic Filing and Conversion Rules, ADKT 0522 (Aug. 17,2018),
https://nvcourts.gov/Supreme/Rules/Amendments/Proposed/ADKT_O 522_ln_re_Committee_Update_and_Revise_
NRCP/.
t7 

See Guerrero v. llhartorz, No. 216CV0l667GMNNIK,2Ol7 WL 7314240, at *2 (D. Nev. Mar. 30,2017)
("Proportionality focuses on the marginal utility of the discovery being sought. At bottom, proportionality is a
"common-sense concept" that should be applied to establish reasonable limits on discovery.") (citing In re Methyl
Tertiary Butyl Ether Prods. Liab. Litig.,l80 F. Supp. 3d273,280 n.43 (S.D.N.Y. 2016); Sprint Comm's Co. v. Crow
Creek Sioux Tribal Court,3l6 F.R.D. 254,263 (D.S.D. 2016)).

" Wilsonv. l(al-Mqrt Stores,Inc., No. 2:15-CY-1791-RCJ-VCF, 2016 WL 526225, at *8 (D. Nev. Feb. 9,2016)
("Any benefit derived from information about subsequent, third-parfy investigations of the incident or third-party
claims arising out of the incident is outweighed by the expense and burden imposed on Wal-Mart to collect
responsive documents."); McCall v. State Farm Mut Aulo. Ins. Co., No. 2l6CV01058JADGWF, 2017 WL 3174914,
at *9 (D. Nev. Juþ 26,2017) ("If the requirement for proportionality in discovery means anything, however, it must
mean that burdensome, tangential discovery should not be permitted based on the mere possibility that something
may turn up to support what is otherwise only speculation."); Eagle Air Med Corp. v. Sentinel Air Med. All.,No.
2l8CV00680JCMPAL, 2018 WL 3370528, at *5 (D. Nev. July 10, 2018) ("The pretrial process must provide parties

with efficient access to what is needed to prove a claim or defense, but eliminate unnecessary or wasteful
discovery.").

'n Mccall, 2ol7 wL 3 17 4914, at *9.

-9 -

0804

005624

005624

0
0
5
6
2
4

0
0
5
6
2
4



:
sr¡ ya)l ;ô
t¡l iaF I nëis
> iËjTi.) =orz?K) t >\ii
-r l5¡ix.õl 

=7.,El åj

Ë

I

2

J

4

5

6

7

8

9

l0

11

I2

l3

t4

15

t6

I7

18

t9

20

2t

22

23

24

25

26

27

28

B. Plaintiffs are seeking depositions that are duplicative of other testimony, irrelevant
to this litigation, protected by attorney client and work product privileges,
disproportional, and harassing to Jacuzzi.

Despite Plaintifß having already deposed a corporate representative regarding other prior

incidents and what Jacuzzi did to search for those prior incidents, Plaintiffs are now seeking

deposition testimony that is unreasonably duplicative and irrelevant to this litigation and

harassing to Jacuzzi. Plaintiffs unilaterally noticed seven depositions for September20 and2l,

20 1 8. Three of the depositions involve individuals that, at the direction of counsel, were involved

in discovery: Kurt Bachmeyer, Regina Reyes, and Jess Castillo. Importantly, Plaintiffs are not

seeking these depositions because the deponents have any information relevant to Plaintifß'

claims against Jacuzzi. Rather, the depositions are predicated on the supposition that Jacuzzi or

Jacuzzi's counsel is hiding documents from Plaintiffs. Jacuzzi previously produced Bill Demeritt

to testiS regarding prior similar incidents.2o Demeritt testified that Bachmeyer, Reyes, and

Castillo participated in the search for prior similar incidents.2l As indicated,inJacuzzi's counsel's

April 23, 2018 letter to Mr. Cloward, Jacuzzi performed a search of prior incidents using

Plaintiffs' proposed search terms and did not identifu any responsive incidents.22 Plaintiffs are

now seeking to depose Bachmeyer, Reyes, and Castillo about the litigation assistance they

provided to counsel.

Any information that Bachmeyer, Reyes, and Castillo have related to this search is subject

to attorney client privilege and the attorney work product doctrine.23 Their involvement was at

the specific direction of counsel and in response to discovery dialogue with opposing counsel and

this Court.2a Furthermore, Plaintifß have already deposed a corporate representative on these

specific issues.25 Plaintifß' entire basis for noticing these depositions is an ill-conceived

conspiracy theory that Jacuzzi is hiding documents-something this Court has explicitly warned

against. Put differently, the focus is how Jacuzzi has litigated the case, not obtaining information

20 Jacuzzi's Objection to Plaintiffs' Fifth Amended Notice to Take Videotaped Depositions of 30(bX6) for lacuzzi aT

26:13 -28; 27 : | -27 ; 29 :l -28; 3 0: 1 -3.
2r Demerritt Dep. at 19:7-20:2.
22 April 23, 2018 letfer.
2'NRCP 26(bX3); NRS 49.035 et. seq.
2a Cools Affidavit at u 9 & I l.
25 Demeritt Dep. at 16:1-25:25.
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relevant to Plaintiffs' claims. Moreover, in addition to being objectionable on the basis of

privilege and thus a complete waste of the parties' time, the depositions would be

disproportionate to the needs of the case as they are unreasonably duplicative of Mr. Demerrit's

testimony and, considering the privilege issues, unduly burdensome and harassing fo Jacuzzi.

Despite all substantive testimony being privileged, Jacuzzi will have to undergo the unnecessary

expense of preparing each of these witnesses for deposition, defending these depositions and

likely instructing the witnesses not to answer most of the questioned posed based on the afforney

client and/or work product privileges. For these reasons the depositions ought to be prohibited

with a protective order. At a minimum, Plaintiffs' counsel should be ordered to make an offer of

proof regarding the purpose of the depositions, questions and that will be asked of the witnesses,

and why the witnesses' responses are not privileged.

C. Plaintiffs'written discovery is harassing, disproportional, and unduly burdensome.

Similar to Plaintiffs' deposition notices, Plaintiffs have served requests for production that

are abusive and disproportional because they seek documents that are, at best, tangentially related

to the subject matter of this case, patently privileged, and unduly burdensome to Jacuzzi. The

discovery is harassing and should not be permitted.

l. Plaintffi' Requests þr Production Il-15 improperly seek communications made

during this litigation to or at the direction of counsel.

Jacuzzi has already produced or listed on a privilege log all communications about the

incident, up to the date that Plaintiffs' filed suit.26 In fact, Jacuzzi's counsel conferred with

Plaintiffs' counsel to confirm that the parameters of lacuzzi's search for internal communications

about the incident were acceptable to Plaintiffs.2T Jacuzzi then performed a search of its

communications for any correspondence about this incident, up to the date of Plaintiffs' filing

suit.28 This was due to the obvious fact that any communication about the incident following the

suit would be subject to attorney client privilege and work product privileges. Despite this

26 April 3 , 2018 Letter.
27 See Cools Aff. at fl 9- 10; April 3,2018 Letter
28 Cools Aff. at J[ 9-10; April 3, 2018 Letter.
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production, and based on Plaintiffs' misguided conspiracy theory, Plaintiffs' now seek the

following discovery:

REOUEST NO. II.

Any communications between'William B. Demeritt and one or
more of the Identified Persons regarding preserving, saving,
reloading of any documents related to the Subject Incident.

REQUEST NO. 12.

Any communications between Michael A. Dominguez and one or
more of the Identified Persons regarding preserving, saving,
reloading of any documents related to the Subject Incident.

REOUEST NO. 13.

Any communications between Ron Templer and one or more of the
Identified Persons regarding preserving, saving, reloading of any
documents related to the Subject Incident.

REOUEST NO. 14.

Any communications between Anthony Lovallo and one or more of
the Identified Persons regarding preserving, saving, reloading of
any documents related to the Subject Incident.

REQUEST NO. 15.

Any communications between Nicole Simetz and one or more of
the Identified Persons regarding preserving, saving, reloading of
any documents related to the Subject Incident.

REOUEST NO. 16.

All communications exchanged by the Identified Persons in native
format discussing and/or relating in any way to the subject incident
that include one or more of the following terms identified below in
sub-section i) to xxii). (Note: the"l" is used below as a root
expander in order to retrieve words with variant endings. For
instance, "fall!" would retrieve "fall," "falls", and, "falling.").

i) Fall!
ii) Slip!
iii) Elderly
iv) Overweight
v) Enter!
vi) Exit!
vii) Door
viii) Stab!
ix) Body
x) Position
xi) V/ater
xii) Control

-12-
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xiii) Faucet
xiv) Seat
xv) Bathtub
xvi) Walk-in
xvii) Tub
xviii) Handhold!
xix) Grab
xx) Rail!
xxi) Grip
xxii) Bar!
xxiii) Cunnison
xxiv) Smith
xxv) Cullen
xxvi) Baize

It is important to note that three of these individuals identified in requests 1l-13 are

attorneys or part of Jacuzzi's legal department: General Counsel Anthony Lovallo, Corporate

Counsel Ron Templer, and Nicole Simetz. Mike Dominguez is the Director of Engineering and

one of the designated corporate representatives for testimony pursuant to NRCP 30(bX6). Bill

Demeritt is Vice President and Director of Risk Management (as well as an officer of several

other companies that are unrelated to the subject bathtub or subject incident) and the other

designated corporate representative for testimony pursuant to NRCP 30(bX6). Further, the

"Identified Persons" are these five individuals, three individuals involved in identifuing any

similar incidents, and four former employees who have nothing to do with this litigation.2e

Plaintifß' requests suggests that Jacuzzi is obligated to search all litigation

communication for the last two and a half years and produce or include on a privilege log any

communications regarding 'opreserving, saving, or reloading any documents" related to the case

or referencing Plaintiffs' list of terms. Notably, this includes a term like "tub." (Jacuzzi is in the

business of making tubs and related products. In addition to the overbreadth, nearly all, if not all,

such communication was made subject to attorney work product or attomey client privilege. The

"ldentified Personso' only communication about this claim would be at the direction of counsel or

to counsel. Jacuzzi has already produced all pre-filing documents related to the Subject Incident

" Former employee Ray Tones did participate in some pre-litigation activity, but all communications he had about

the claim have already been listed on Jacuzzi's privilege log.
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or identified them on the privilege log. These new requests are disproportional and create a

significant undue burden on Jacuzz| They should be subject to a protective order.

2. Plaintiffs' Request for Production 17 seelcs copies of the hard drives of Mr.
Dominguez and Mr. Demeritt without any justificationfor the same.

Two of the most egregious discovery requests are the requests for hard drives of Jacuzzi's

Director of Engineering and Vice President and Director of Risk Management:

REOUEST NO. 17.

Production of forensic duplicates ("mirror images") of the computer
hard drives used by the following individuals in the course of
Defendant's business from January I,2012 to the present:

i) V/illiam B. Demeritt

ii) Michael A. Dominguez

Plaintiff proposes that said forensic duplicates shall be produced to
an independent forensic vendor (Evidence Solutions, Inc.) that will
analyze the duplicates for discoverable information at Plaintiffs cost
using mutually agreeable search terms.

This is a brazen grab for materials that are obviously irrelevant and intended to create

litigation costs for Jacuzzi. Plaintiffs have no articulable justification for such a request-Jacuzzi

has already produced any relevant, non-privileged materials these hard drives would contain.

Further, the offer to submit to an independent vendor at Plaintiffs' cost does not assuage the

disproportionality of this request or the undue burden that it puts on lacuzzi. Plaintiff has not

even finished its 30(bX6) deposition of Mr. Dominguez. And tellingly, Plaintiffs have proposed

no "mutually agreeable search terms." This is more evidence that Plaintifß are seeking to make

this case about the litigation itself, not subject matter of their claims. As noted earlier, "[i]f the

requirement for proportionality in discovery means anything, however, it must mean that

burdensome, tangential discovery should not be permitted based on the mere possibility that

something may tum up to support what is otherwise only speculation."3o The Court should not

permit such an abuse of discovery.

3o Mccqll, 2ol7 wL 317 4914, at *9
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3. Requests 24-25 and 4l-43 seek information that is intrusive and seeks to
improperly expand discovery beyond what the Court has already ordered.

Jacuzzi complied with the Court's directive to identify personal injury or death claims

related to Jacuzzi' s walk-in tub products from 2008 to the present. Plaintiffs are now trying to get

around this ruling by expanding the scope of their discovery and for requesting more than what

the Court deemed appropriate:

REQUEST NO.24.

All documents containing information pertaining to any other
lawsuit to which you were a named party regarding a consumer's
use of one of your walk-In tubs.

REQUEST NO. 25.

All documents containing information pertaining to any other
insurance claim to which you were a named party regarding a
consumer's use of one of your walk-In tubs.

REOUEST NO. 41.

All reports, logs, etc. memorializing any incident involving
consumer use of any of your Walk-in Tubs, for the period from
January 1,2012 to the present.

REOUEST NO. 42.

All reports that you received from the U.S. Consumer Product
Safety Commission regarding your Walk-in Tubs from January l,
2012to the present.

REOUEST NO. 43.

All documents relating to complaints made to you about your
Walk-In Tubs from January 1,2012 to the present.

Besides conflicting with this Court's ruling, there are several other defects in these requests.

First, they go beyond personal injury claims, thereby including every sort of warranty claim and

other unrelated "claims" related to walk-in tubs. This is evident in Plaintiffs' use of "any incident

involving consumer use"3l and 'ocomplaints."32 Plaintiffs requests are so overly broad that they

arguably would include every call that Jacuzzi has received from a consumer regarding a walk-in-

" RFP 24,25, &.4r
32 RFP 43.
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tub, and every complaint relating to a warranty claim. For example, if a customer called in to

complain that the tub was leaking, a pump was not working or the finish on the faucet was

peeling would be included, despite the fact such complaints have no relevance to the claims

asserted in this action. This is why the Courl properly limited the search to claims of personal

injury or death. Second, Requests 24 and 25 have no date range, despite the Court explicitly

limiting the time frame that Jacuzzi needed to search for responsive documents. And third, even

if limiting the scope to personal injury claims, Plaintiffs have not established that they are entitled

to all of Jacuzzi's documents related to other incidents. As already represented to this Court,

Jacuzzi searched its records for personal injury claims involving walk-in tubs from 2008 to the

present and has produced an incident repof or complaint for each incident. Notably, every single

incident was after Cunnison's incident, so the only possible admissibility would be for

substantially similar incidents and to prove a "dangerous condition." Plaintiffs have no basis for

the intrusive and disproportional request for all documents related to these claims, which

inevitably involves communications with counsel or its insurers. Such requests are unduly

burdensome and unwarranted in this case.

4. Request No. 26, 27, and 36 duplicative of RFP 7, 17, and 20.

This litigation has now been pending for over two years and Plaintiffs have already served

written discovery in this case. Despite Jacuzzi having already responded to similar discovery,

Plaintifß are now making duplicative requests. Requests 26,27, and 36 are such requests:

REQUEST NO.26.

All statements or reports by any person who investigated the
subject incident.

REOUEST NO.27.

Copies of any incident report prepared by you, or on your behalt
concerning the subject incident or any claim or potential claim
arising out of the subject incident.

REOUEST NO.36.

Your entire investigation file regarding the subject incident to
include documents gathered by your insurer and/or
insurance/claims/third -party administrator.
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Jacuzzi employee concerning this action, "[a]ny documents prepared during the regular course

o[f] business as a result of the incident complained of in Plaintiffs' Complaint," and "the entire

claims and investigation file or files . These discovery requests are entirely duplicative of

what Plaintiffs have already sought through other Requests for Production. Moreover, Plaintiffs

have been informed over and over again that Jacuzzi's first notice of this claim was when

Plaintiffs' counsel sent Jacuzzi a Ietter of representation suggesting litigation was imminent.

Such cumulative discovery is unnecessary andunduly burdensome.

-t. Plaintffi' discovery requests regarding Jacuzzi's post-incident conduct ,s

irrelevant and should not be subject to discovery.

Plaintiffs also seek discovery regarding Jacuzzi's protocols and conduct after Cunnison's

incident:

REOUEST NO.39.

Documents showing your "post-incident protocols" in force on
January 1,2012 and any revisions thereto up to the present time.

REOUEST NO. 40.

Documents from any post-incident root cause analysis or other
analysis intended to promote product safety conducted by you
related to the subject incident.

The portion of the requests that seek information about Jaøtzzi's conduct or policies following

Cunnison's incident (February 2I,2074) are irrelevant and should not be subject to discovery.

This does not involve subsequent remedial measure evidence-that would involve changes to the

design of the product of warnings, etc. Rather, Plaintiffs' requests seek irrelevant information

about Jacuzzi's intemal policies or conduct following the incident, which has no bearing

whatsoever on Plaintifß' negligence or product liability claims. There is no justification for such

discovery. Further, responding to such irrelevant discovery merely increases litigation costs on

Jacuzzi. It is an undue burden, disproportional to this litigation, and should not be permitted.

Accordingly, Jacuzzi requests that Requests 39 and 40 be limited to pre-incident documents.

7 Plaintffi' Request 46 seeking documents to show efforts made to preserve photos
is harassing because thís Court already determined that the photos taken by

33 Plaintiff D. Tamantini's First Set of Requests for Production Nos. 7 , 17, &.20, excerpts aftached as Exhibit 8.
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Accordingly, Jacuzzi requests that Requests 39 and 40 be limited to pre-incident documents.

Plaintffi' Request 46 seekíng documents to show efforts made to preserve photos
is harassing because thís Court already determined that the photos taken by
counsel or at the direction of counsel were subject to attorney work product
privilege.

Plaintiffs have already sought sanctions for a "failure to disclose" photos taken by counsel

and that motion was denied. Significantly, Jacuzzi provided a privilege log for the photos and the

Court determined that they were privileged and not subject to Plaintiffs' discovery. Also, it is

important to note that the Plaintiffs have had control and custody of the subject bath tub for the

entire pendency of this claim. Jacuzzi's only access to the tub was when permitted, arcanged, and

accompanied by Plaintiffs' counsel or his representative. Despite these facts, Plaintiffs make the

following request:

REQUEST NO.46.

All documents that show any efforts you made to preserve, protect,
safeguard, sequester, or store the photos you took ofthe subject tub
following the subject incident.

This is not a case where the Defendant has surveillance videos of a slip and fall and has an

opportunity to destroy evidence. This is a product that was purchased and installed in Cunnison's

home and has not been in the custody or control of Jacuzzi since it was shipped from the

manufacturing facility. The only conceivable purpose of this frivolous request is to harass

Jactzzi and increase litigation cost.

7
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IV. CONCLUSION

A protective order is needed to prevent abusive discovery by Plaintifß. Accordingly, and

based on the reasons set forth in this Motion, Jacuzzi respectfully requests that the Court enter a

protective order barring the depositions of Kurt Bachmeyer, Regina Reyes, and Jess Castillo and

relieving Jacuzzi of any obligation to respond to Plaintiffs' Requests for Production Nos. ll-17,

24-27,36,41-43, and 46, and limiting the responses to Requests for Production Nos. 39-40 to

pre-incident documents.

DATED this 1lth day of September,2078.

SNELL L.L.P.

By:
A.
Bar No. 7665

D. Cools
Nevada Bar No. ll94l
Alexandria L. Layton
Nevada Bar No. 14228
3883 Howard Hughes Parkway, Suite 1100
Las Vegas, NV 89169

Attorneys þr Defendant/Cros s -Defendant
Jacuzzi Inc. doing business as Jacuzzi Luxury Bath

-19-

0814

005634

005634

0
0
5
6
3
4

0
0
5
6
3
4



 

  
 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Sn
el

l &
 W

ilm
er

  L
.L

.P
.  

 
L

A
W

 O
F

F
IC

E
S

 
3

8
8

3
 H

o
w

ar
d

 H
u

gh
es

 P
ar

kw
ay

, 
S

u
it

e 
1

1
0

0
 

L
as

 V
eg

as
, 

N
ev

ad
a 

 8
9

1
6

9
 

7
0

2
.7

8
4

.5
2

0
0

 

CERTIFICATE OF SERVICE 

I, the undersigned, declare under penalty of perjury, that I am over the age of eighteen 

(18) years, and I am not a party to, nor interested in, this action.  On this date, I caused to be 

served a true and correct copy of the foregoing DEFENDANT JACUZZI, INC. DBA 

JACUZZI LUXURY BATH’S MOTION FOR PROTECTIVE ORDER ON AN ORDER 

SHORTENING TIME by the method indicated below, addressed to the following: 

☐ BY E-MAIL:  by transmitting via e-mail the document(s) listed above to the e-mail addresses set 
forth below and/or included on the Court’s Service List for the above-referenced case. 

☒ BY ELECTRONIC SUBMISSION:  submitted to the above-entitled Court for electronic filing and 
service upon the Court’s Service List for the above-referenced case. 

☐ BY U.S. MAIL:  by placing the document(s) listed above in a sealed envelope with postage thereon 
fully prepaid, in the United States mail at Las Vegas, Nevada addressed as set forth below: 

 
Benjamin P. Cloward, NV Bar No. 11087 
Richard Harris Law Firm 
801 S. Fourth Street 
Las Vegas, NV 89101 
(702) 444-4444; (702) 444-4455 fax 
Benjamin@RichardHarrisLaw.com  
Attorneys for Plaintiffs 
 
Charles H. Allen (pro hac vice) 
Charles Allen Law Firm, P.C. 
3575 Piedmont Road, NE 
Building 15, Suite L-130 
Atlanta, GA 30305 
(404) 419-6674; (866) 639-0287 fax 
callen@charlesallenlawfirm.com  
Attorneys for Plaintiffs 
 

 
 

Meghan M. Goodwin, NV Bar No. 11974 
Thorndal, Armstrong, Delk, Balkenbush & 
Eisinger 
1100 East Bridger Avenue 
Las Vegas, NV 89101-5315 
Mail to:  P.O. Box 2070 
Las Vegas, NV 89125-2070 
(702) 366-0622; (702) 366-0327 fax 
mmg@thorndal.com  
Attorneys for Defendants/Cross-Defendants 
First Street for Boomers & Beyond, Inc. and 
Aithr Dealer, Inc. 
 
VIA U.S. MAIL, POSTAGE PREPAID 
Hale Benton 
26479 West Potter Drive 
Buckeye, AZ  85396 
Defendant Pro Per 
 
 
 
 

DATED this 11th day of September, 2018. 
 

 
       /s/ Julia M. Diaz   ___ 

 An Employee of Snell & Wilmer L.L.P. 4827-6136-3012 
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Snell & \il/ilmer
L.L.I,. -__.-

LAW OFFICES

1883 Howard Hughes Parkway

Suite I 100

Las Vegas, NV 89169

702.784.5200

102.784.5252 (Fu)
ww.swlaw.co¡¡

Joshua D. Cools

002) 7B+s267
jcools@swlaw.com

DENVER

LAS VEOAS

LOS ANC€LES

LOS CA BOS

ORANGE COUNTY

PHOENIX

RENO

SALT LAKE C¡'TY

TIJCSON

April3,20l8

Via Email
Benj am in@RichardHarri sl-aw.com

Benjamin P. Cloward, Esq.

RICHARD HARRIS LAW FIRM
801 S. Fourth Street
Las Vegas, NV 89101

Re: Cunnison. et al. v. Jacuzzi Luxurv Bath. et al., Case No. 
^'16-731244-C

Dear Mr. Cloward:

Pursuant to our agreement, please see the attached privilege log. This log identifies pre-

internal communicationJ related to Ms. Cunnison's claim between the date of the incident

(February 21,2014) and the date that Plaintiffs filed suit (February 3,2016) and the basis for

i6y ttrr tommunication is privileged. This is in addition to any applicable objections asserted in

Jaiuzzi's responses to the applicable discovery requests. In addition to Jaçuzzi's attorneys,

several individuals are identifTed on the log:

Kurt Bachmeyer - Director of Wananty & Technical Services

William Demeritt - Vice President and Director of Risk Management

Ray Torres - Vice President of Operations & Engineering

Pamela Penksa - Gallagher Bassett Third Party Administrator
Bob Rowan - Chief Executive Offrcer
Joseph Davis - President, Jacuzzi Luxury Bath

Brandon Riseling - Data Center and Server Administration Manager

Elenita Jaramillo - Legal assistant

Mark Allen - Vice President of Information Technology

snell&WlmerisamembefofLEXMUNDI'TheLeadingAssociationoflndependentLawFirms'
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Snell 6r Wilmer
ttD-

Benjamin P. Cloward, Esq
April 3, 2018
Page2

In addition, Jacuzzi identified one document that is not privileged. We will serve a

supplemental production, but I have attached a copy of the non-privileged document as well.

Please contact me if you have any questions.

Very truly yours,

nell& Wilmer

D*L*
Joshua D. Cools

JDC:tcs
Attachments
48ts-6s07-2736.t
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From:

To:
Sent:
Subject:
Attachments:

Si metz, Nico le </O=J AÇUZZI O R GANI ZATI O N/O U= F I RST ADM I Nl STRATI VE
G ROUP/CN= RECI Pl ENTS/CN=NSl M ETZ>
benja min@richardharrislaw. com
5,5/2014 1:42:25 PM
Cunníson Claim
image003.jpg

Dear Mr. Cloward,

I just wanted to follow up with you regarding our telephone call last week. You mentioned that your office has requested
medical reports as well as a fire report from the local fire department regarding this case. Wth that said, I just wanted to
touch base with you and see if you have received any of this requested informat¡on to date; and if not, whether or not you

have a status as to when we could epect to receir,e the same.

Thank you in advance and we look forward to your response.

Best regards,

Nicole

Nicole Simetz-Young J.D.
LegalDepartment

<http://www. |acuzzi.coml> www.jacuzzi. com

13925 City Center Drive, Suite 200 / Chino Hills, CA 91709

(o) 909.247.2106 (c) 909.217.4887 (t) 909.247.2588

This email and any attachments are confiderÍial and may be legally pr¡vilegêd. lf you are not,the iúended recipient, pfease

notify the author by replying to this email message, and'then delete all copies'of the emaii on your'System, lf you âre not thê
intended recipient, you must not disclose, distribt¡te;,copy; pr:int or use this emailin any'rnanner. Emailmessages and
attachments may contain viruses, Afthough wê take prêcautiors,'to check forviruses, we mâke no assurances about the
absences of viruses, We accept no liabilÌty and suggest that yÖu cåfry oût youf 'oWR virus'chëcks, .
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Snell 6¡- \X/ilmer
L.L.P. 

--.--

DENVER

l-As vEcAs

LOS ANCELES

LOS CABOS

ORANCE COUNTY

PHOENIX

RENO

SALT LAKT CITY

TUCSON

LAW OFFICES

3883 Howard Hughes Parkway

Suite I100

Las Vegas, NV 89169

702.7845200
707.'184.5252 (Fu)
w.swlaw.com

Joshua D. Cools
Qoz) 78+5267

jcools@swlaw.com April23,20l8

Via Email
Benj am in@RichardHarrisl-aw.com

Benjamin P. Cloward, Esq.

RICHARD HARRIS LAW FIRM
801 S. Fourth Street
Las Vegas, NV 89101

Re: Cunnison. et al. v. Jacuzzi Luxurv Bath. et al., Case No. A-16-731244-C

Dear Mr. Cloward:

This letter addresses Jacuzzi Luxury Bath's search for prior incidents related to the

claims asserted in this case, in light of Plaintiffs' expanded design criticisms in this case. As

agreed, Jacuzzi has performed a search for prior incidents, using the search terms you proposed.

As part of this search, the company looked not only for incidents involving the Jacuzzi@ 5229

Walk-ln Bathtub, but also other Jacuzzi@ walk-in bathtub models that have different designs,

dimensions and characteristics, While Jacuzzi does not concede that other models of bathtubs

with different design characteristics are similar to the subject bathtub, and objects to any claim of
relevance or admissibility regarding other designs, these other models were part of the search to

avoid any dispute on the issue at this time. The search is now complete and no responsive

documents were discovered.

Please contact me with any questions.

Best regards,

I & Wilmer
,/l9GL*

JDC:tcs
4847-0944-8803, I

Joshua D. Cools

sneil & witmer ¡s a membef of LEX MUNDI, The Leading Assoc¡ation of lndependent Law F¡rms.
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Vauglur A. Clrawford, Nevada Bar No. 7665
Joshi¡a D, Cools, Nevada Bar No' 1 l94l
SNELI, & WILMHR Lt .P.

3883 lloward l{ughes Parkway, Suite 1100

I.,as Vegas, NV 89169
Telephone: (7 02) 7 84'5240
Facsimile: (7 02) 784-5252
Email : vcrawford@swlaw.com
Email: jcools@swlaw.com

Attoneys for Defendant/Cross-Defendant
IACUZU tNC. doing business
as JACIJZZI LUXURY BATH

DISTRICT COURT

CLARK COUNTY, NEVADA

ROBERT ANSARA, as Special Administrator
Of thc EStAtE Of SHËRRY LYNN CI]NNISON,
Deceased; MICHAEL SMlTll individually,
and heir to the Estate of SHERRY LYNN
CTINNISON, Deceased; and D.EBORAH
TAMANTINI individually, and heir to the
Estate of SHERRY LYNN CIINNISON,
Deceased,

Plaintiffs,

Case No,; A-16-731244-C
Dept. No.: XVIII

DEFNN DANT/CROS SÐEF'ENDANT
JACUT,ZI INC,'S RESFONSE TO
PLAINTIFF DtrBORAH TAMANTINI'S
FIRST StrT OF INTERROGATORTMS

z
ül g-
cl qþ
tdl ;ô

S l LiS*i
Þ;õd¡'1'"¿jäçiË
3llã+e
Tl !ìu)l i

E

vs

FIRST STREET FOR BOOMERS &
I3EYOND, INC.; AITHR DEALER, INC.;
I"IALE BENTON, individually; HOMECLICK,
LLC; JACUZZIß'lC. doíng busincss as

JACUZZI LUXURY BATTI; BESTWAY
BUILDING & REMODELING, INC.;
WILLIAM .[3UD.D, inclividually and as

BUDDS PLUMBING; DOES 1 through 20;
ROE CORPORATIONS I through 20; DOE
EMPLOYEES I through 20; DOE
MANUFACTURERS 1 through 20; DOE 20
INSTALLEIìS 1 tluough 2ü DOE
CONTRACTORS 1 th¡ough 20;and DOE 2l
SUBCONTRACT'ORS 1 through 20, inclusive,

Defendants.

AND AI,L RELATED CLAIMS,

DefÞldant/Cross-I)efendant JACUZZI INC. doing business as Jacuzzi Luxury Bath

(,oDefenclant,),by and through its attorneys of record, Snell & Wilmer L.L,P., responds to Plaintiff

Case Number: A-1 6-7 31 244-C
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3. Test Sta¡dards

i. UL 1795 tJL Standard for Safety Hydromassage Bathtubs

ii. CSAC22.2No. 218.2:2015 I'lydromassage Bathtub Appliances

(c) Co-efficiency of Friction Test: ASTM F 462-79 (R2007).pdf

a. June 2013

b. IAPMO R&T Lab, 5001 East Philadelphia Street, Ontario, California

91761

c. T'est protocol ASTM F 462'79 (R2007)

d. Complied with test standard

(d) Door Mechanism Life Cycle Test: Door Life Cycle.pdf

1. December 2012

2, SCO Monte VistaAve, Chino, CA 91710

3. Test Protocol: Force Failure Analysisllife Cycle Testing

4. First Article AccePted

Upon entry of an appropriate protective order, Defendant will produce the following:

Defendant objects to this Interrogatory as overbroad because it is seeking information

beyond the implication of the subject incident and claims outside the scope of NRCP 26(b).

Defendant has limited its response to those tests it bolieves are relevant to Plaintiffs' claims' If

Plaintiff seeks additional responses, they must clarify design elements or a scope of tests at issue,

which are relevant to the subject incident and claims.

IACUZZ\00|372-137sDoor Life Cycle

JACUZZTAOß76.1441ETL Certification Listing

JACUZZTOOI442-1446IAPMO Certification Listing

JACÍJ22[001447-1449IAMPO Lab Test Report-ASTM F 462-79

-8-
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INTIIBSQGAT()RY No. ei

lf the tests or studies identifìed in your answer to the t'oregoing interrogatory resulted in

any change or modifications to the subject Jacuzzi Walk-In-Tub's, please state the nature of the

change or modification and the reason for such change or modification.

RESPONSEi

No changes or modifications were needed.

Defendant objects to this Interrogatory as overbroad because it is seeking information

beyond the implication of the subject incident and claims and outside the scope of NRCP 26(b).

Defendant has limited its response to those modifications it believes are relevant to Plaintifß'

claims. If Plaintiff seeks additional responses, they must clarify design elements or a scope of

modifications at issue, which are relevant to the subject incident and claims.

TNTERROÇÀTORY NO..10:

State verbatim the content of any warnings or instructions on all written material that is

included in the packaging of a new laqu:zi Walk-In-Tub which is the subject of this litigation.

Alternatively, provide a copy of such w¡itten material.

RESP0NSE:

Pursuant to NRCP 33(d), Defendant directs Plaintiff to Installation and Operation

Instructions Manual, Jacuzzi 5229 Walk-In Bathtub Series, 2013, produced in Defendant's Initial

Disclosure Statement as IACTJZZI 000001-20. Additional wamings are posted on the bæhtub,

but are not related to the vague defect claims that have been asserted.

INTERRQGATORY lio' l1¡

Please state whether the Defendant has ever received notice, either verbal or written, from

or on behall'of any person elaiming injury or damage from his use of a Jacvzzi Walk-In Tub

which is the subject of the litigation.

If so, please state:

(a) the date of each such notice;

(b) the name and last known address of each person giving such notice; and

(c) the substance of the allegations of such notice

_()_
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LìESÌ9NsE:

l)efbndant is only awaïe of the claims of injury brought by Plaintifß' attomey. 'l'his

response is li¡rited to injury claims made prior to the subject incident and to the subject Jacuzzi@

Walk-in llathtub moclel that are similar to the vague claims that have been asserted in this action.

Defenclant objects because the iutenogatory is overly broad without reasonable limitation

in scope, unduly burdensorne, and seeks information irrelevant to the subject matter of this action

and is not likely tu leacl to the discovery of relevant or admissible evidence. The intenogatory is

vague and ambiguous. The interrogatory sceks information protected from disclosure by the right

of privacy of tliird parties.

IJTITERROG4"I'ORY NO. 12:

Has the Defendant ever bcen named as a defendant, respondent or other involunlary

participant ìn a lawsuit or other proceeding arising out of personal injuries or danrage in

connection with a Iaø¿zzi Walk-ln;l\rb?

If so, please state as to each:

(a) the court or other forum in which it was ftled;

(b) the names of all parties or nâmed participants;

(c) thc case nunber or other identifying number, letters or narrre assigned to the action

or other Proceeding;

(d) the name and last known address of each person clairning injury or damage

therein;

(e) the names and lasf known address of all known counsel of record participating in

stlch action or Proceeding; and

(Ð the date of the alleged injury or damage

RESPONSE:

Other than this suit, Defe¡dant has never been named as a defendant, respondent or other

involgntary participant in a lawsuit or other proceeding arisìng out of personal injury in

connection lvith the subject Jacuzzi@ 'Walk-In Bathtub involving claims sirnilar to the claims

presented in this action, This responss is limited to information potentially relevant to dre vague

- l0-
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def'ect claims asserted by plaintifß.

Dcf'enclant objects to this interogatory because it is overly broad without rcasonable

limitatio¡ in scope, unduly burdensome, and seeks information irrelevant to the subject matter of

this action ancl is not likely to lead to the discovery of relevant or admissible evidcnce. 'fhe

interrogatory is vague and ambiguous. Defbndant objects to this request as overbroad to the

extent it would include unrelated claims, such as property damage claims or claims umelated to

the vague defects clairned to have caused plaintiffs' injuries, Such claims are outside the scope of

Rule 26(b) and not included in Defbndatit's rcsponse.

LNTHRßQOATORY No. 13:

Please identify each and every law, nrle, regulation, standard, statute, ordinance, or other

requirement or recommendation establishccl by any Nevada state or federal governmental body or

offìcer that deals with, defines, limits or specilìes the manufacture, design or use of tire subject

Jacuzzt Walk-In;t"ub or similar products, with specific reference to:

(a) the name or titie of the govenrmental body or officer responsible lor the

establishment, enactmsnt, or pronrulgation;

(b) the title, including chapter, section, and pamgraph numbers;

(c) the date of establishment, enactrnent, ol prornulgation; and

(d) the subject mattcr addressed

RESPONSE:

The subject Jacuzzì@'Walk-In Tbb is subject to:

1. Specification Use Jacuz;zitd- V/alk-In-Tub: Clark County Building Code.pdf

a. Clarke County, Nevada

b. Administrative Code, Chapter 22,02

i. 22.02.475 Required Electrical Inspections

ii, 22,02.480 Required Plumbing Inspections

iii. 22.02.485 Required Mechanical lnspections

c. 2014

d. Inspection llequìrements

-ll--
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RESPONSE:

Defçndant contends that Plaintiffs' claims are meritless and is unaware, at this time, of any

person or cntity that should be named as a party

^t^DATED this l7 clrry of June,2017,

13v

SNELL & TWILMER t-.¡-.p

A. Crawfbrd
BarNo.7665

D. Cools
evada Bar No. I 1941

3883 Howard Hughes Parkway, Suite 1100
Las Vegas, NV 89169

Attorneys for Defendant/Cross-Defendant
J;ACUZZJ INC. doïng busincss
aS JACUZZI LUXURY BATH

-t9-
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c¡lRrIFIÇArE O,A pERyIgF

I, the undersigned, declare under penalty of perjury, that I am over the age of eighteen

(18) yezus, and I am not a party to, nor interested in, this action. On this tlate, I caused to be

served a true and correct copy of the fbregoing DEFENDANT/CROSS-DEFENDANT

JACUZZT INC.'S RESPONSE TO PLAINTIF'F DEBORAH TÀMANTINI'S FIRST SET

OF INTERROGATORIES by the method indicated below, adclressed to the following:

>IXXXX Odyssey E-File & Serve

Benjamin P. Cloward, NV Bar No. 11087
RICFIARD HARRIS LAW FIRM
801 S. Fourth Street
Las Vegas, NV 89101
Telephone: QAÐ 444-4444
Facsimile: (7 02) 444-4455
Email : Benjamin@RichardFlarrislaw.com
Attorneys for Plainti ffs

Scott R. Cook, NV Bar No. 5265
Jennifor L. Micheli, NV BarNo. 11210
KOLESAR & LEATHAM
400 South Rampart Blvd., Suite 400
Las Vegas, NV 89145
Telephone: Q AÐ 362-7 800
Facsimile: (7 02) 362-9472
Email: scook@klnevada.com
Attomeys for Third-Party Defendant
THE CHICAGO FAUCET COMPANY

Joseph P. Garin, NV Bar No. 6653
LIPSON, NEILSON, COLE,
SELTZER & GARIN, P.C.
9900 Covington Cross Drive, Suite 120
Las Vegas, NV 89144
Telephone:
Facsimile:
Email: j

WILLIAM BUDD, individually and as
BUDDS PLUMBING

Michael E. Stoberski, NV Bar No, 4762
Daniela Labounty, NV BarNo.13169
OLSON, CANNON, GORMLEY
ANGULO & STOBERSKT
9950 West Cheyenne Avenue
Las Vegas, NV 89129
Telephone: (7 02) 384-4012
Facsimile: (7 02) 383-07 0t
Email: mstoberski@ocgas.com
Email: dlabounty@ocgas.com
Attorneys for Defenda¡rVCross-Claimant
Third Parfy Plaintiff
HOMECLICK, LLC

Stephen J. Erigero, NV Bar No. I1562
Timothy J. Lepore, NV BarNo. 13908
ROPERS, MAJESKI, KOHN & BENTLEY
3753 Howard Hughes Pko'ny., Suite 200
Las Vegas, NV 89169
Telephone: (702) 954-8300
Facsimile: (213) 312-2001
Email : stephen.erigero@rmkb. com
Email : timothy.lepore@rmkb.com
Attornevs for Defendant/Cross-
DefendånVCros s-Claimant
BESTWAY BUILDING
& REMODELING, INC.

382-1 500
382-1s12

-24 -
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Chri.stopher J. Curlis, NV Bar No. 4098
Meghan M. Goodwin, NV BarNo. 11974
T'HORNDAI,, ARMSTRONG, DEI,K
BALK.ENBUSH & EISINGER
1100 East Rridger Avenue
Las Vegas, NV 89101-5315
Mail to: P.O. Uox 2070
Las Vegas, NV 89125-2070
Teleph<rne; (7 02) 366-4622
I?acsimile: (7 02) 366-0327
Flmail : cj c@thorndal.com
Email : mmg@thorndal,com
Attorneys t'oiDefendants/Cross-Defendants
FIRST S1'REET FOR BOOMERS &
BEYOND, INC. AND AITHR DEALI]R,
INC.

DA'TED thìs w^., of Jrme,2017.

8. L.L,P.

48t7-5709-3 r91.5

-2t -
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I, William Denreritt, deolare as follows:

1. i am the Vice I'resident and Director of Risk Management for Jacuzzi Inc.

2. I verify that I have read DEI'ENDANT/CROSS-DAFFINDANT JACUZZI

INC.'S R.ESI}ONSR TO T'I,AINT'T}-F DIII}ORAH TAMANTINI'S FIRST StrT OF

INTERROGATORIES, and know the contents thereof; that based on information and beliefthe

respolls€s contained therein are, just and true.

I declare under penalty of perjury under the law of the State of Nevada that the foregoing

is true and correct.

DATED this 19 day of _ l# $yug.*-,Zan.

4840.8233r098
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Vaughn A. Crawford, Nevada Bar No. 7665
Joshua D. Cools, Nevada Bar No. I l94l
SNELL & WILMER t-.r,.P.

3883 Horvard Hughes Parkway, Suite 1 100
Las Vegas, NIV 89169
Telephone: (7 02) 7 84-5200
Facsimile: (7 02) 7 84-5252
Emai I : vcrawford@swlaw.com
Email: jcools@swlaw.com

Attorneys for Defèndant/Cross-Defendant
JACUZZI INC. cloing business
as JACUZZI L{"IXIJRY BATI{

ROBER'I' AN SARA, as Special Administrator
of the Estate of SI-IERRY LYNN CLTNNISON,
Deceased; MICIJAIIL SMITH individually,
and heir to the Estate of SHERRY LYNN
CTINNISON, Deceased; and DEBORAH
TAMANTINI indívidually, and heir to the
Estate of SHERRY LYNN CLTNNISON,
Deceased,

Plaintifß,

vs.

DISTRICT COURT

CLARK COUNTY, NEVADA

Case No.
Dept. No

A,-16-73ï244-C
XVM

9
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DEFENDANT/CRO SS.DEFENDANT
JACIJT,ZI INC.'S ROSPONSE TO
PLAINTTFF DBBORAH TAMANTINI'S
rIRST SET OF REQUEST FOR
PRODUCTION OF I}OCUMENTS

FIRST STREET FOR BOOMERS &
BEYOND, INC.; AII.HR DEALER, INC.;
HALE BENTON, individually; HOMECLICK,
LLC; JACUZZI INC. doing busincss as
JACUZZI LIJXIJRY IIATH; BESTWAY
BUILDING & REMODELING, INC.;
WILLIAM IIUDD, individually atrd as

BUDDS PLUMBING; DOES I through 20;
ROË CORPORATIONS I through20;DOE
EMPLOYEES 1 through 20;DOE
MANUFACTURERS 1 tllough 20;DOËi 20
INSTALLERS 1 through 20; DOE
CONTRACTORS I through 20; ancl DOE 21

SUBCONTRACTORS I through 20, inclusive,

Defendants.

AND ALL ITBLA']'ED CLAIMS.

Defenclant/Cross-Defenclant IACIJZZI INC. doing business as lacu'zzi Luxury Bath

("Defendant"), by and through its attomeys of record, Snell & Wilmer L.l-.P., responds to Plaintiff

Case Number: A-16-7 31244-C
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expected to be called to trial.

R.[lSPQNSE";

Defendant directs Plaintiff to Defendant's Initial Disclosure Statement and all snbsequent

supplemental disclosures.

Defèndant objects to this l{equest as prematuro, as discovery is in its early stages and

I)efendant does not yet know who will testiff at trial. Defendant will disclose any witnesses

consistent with the discovery plan and scheduling order in place in this case and as required by

NRCP 16,1and26.

FOn Plt()DlJc'ilo N NO.24:

Any and all documents and communications containing the name and home and business

addresses of all individuals contacted as potenlial witnesses'

RESPONSE:

Defendant directs Plaintiffto Dcfendant's Initial Disclosure Statement and all subsequent

supplemental disclosures.

Defendant objects to this Request as premature, as discovery is in its early stages and

Defendant does not yet know who will testifu at trial. Defendant will disclosc any witnesses

consistent with the discovery plan and scheduling order in place in this case and as required by

NRCP 16,l ancl2ó.

REOUEST H9R FR9DUCT,ION IiÇ-,?Ç:

Any and all documents and comrnunication substantiating any defense to Plaintiffs'

Complaint.

RESPoIISE¡

Defendant dirests Plaintiffto Defendant's Initial Disclo-sure Statement a¡rd all subsequent

supplemental disclosures. Additionally, Defendant directs Plaintiff to the depositions taken in

this action.

Defendant objects to the request to the extent that it seeks communications that are

protected by the attomey work product doctrine or the attorney-client privilege.

-12-
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R r;r{)tj risT' Itolì PRüDU{:I'I()N N()" 26:

A¡y all videotapes, photographs, notes, memorandums, technical data, and intemal

documents of any and all testing conducted by this Defendant's research and design experts on

the same model as the subject Jacuzzi Walk In Tub'

BSSÌ"QI$SF:

Defendant directs Plaintiff to Defendant's Response to Plaintiffls Intenogatory No. 8.

Defendant objects to this Request as overly broad, unduly burdensome, and seeking irrelevant

information because it is not limited to a reasonable or relevant time frame and is not limited to a

particular component or the subject Walk-In Bathtub at issue in this case. 'lherefore, Defendant's

response is limited to the design components at issue prior to the subject incident. The Request

seeks confidential and proprietary documents which will not be disclosed or produced without a

protective order.

REQUEST FoR PRODQÇTION NO. 27.i

Any sales material provided to elderly folks (over the ags of 55) concerning the safety

features of the Jacuzzi Walk In Tub. (These should be documents that were used prior to the date

of loss of February 27,2014).

B$sPollslP;

Defendant is unaware of any specifîc sales materials provided to "elderly folks." Jacuzzi

did not produce marketing materials related to this tub.

Defendant objects to the use of the phrase "sales material provided to elderly folks (over

the age of 55)" beçause it implies that lacuzzi knows the age or identity of inclividual people or

population groups that received specific materials. Therefore, Defendant's Response is limited to

sales material conceming the safety features of the Jacuzzi@ Walk-In Bathtub.

REOUE$T FoB PRODUÇTION NQ. 28i

Any sales material provided to elderly folks (over the age of 55) conceming the ease of

use features of the lacuzzi Walk In Tub. (These should be documents that were used prior to the

date of loss of February 27,2014).

-13-
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RESPONSE:

Defendant is unaware of any specific sales materials provided to "elderly folks." Jacuzzi

did not produce marketing materials related to this tub. Defendant objects to the use of the phrase

,.sales material provided to elderly folks (over the age of 55)" because it implies that Jacuzzi

knows the age or identity of individual people or population grorlps that received specific

materials. Therefore, f)efendant's Response is limited to sales material concerning the ease of

use features of the Jacuzzi@'Walk-In Bathtub.

P

Any sales material provided to overweight folks concerning the safety features of the

Jacvzzi Walk In Tub. (These should be documents that were used prior to the date of loss of

February 27,2014).

R"ESPONSE:

Defendant is unaware of any specific sales materials provided to "ovetweight fblks."

Jacuzzidid not produce rnarketing materials related to this tub.

Defendant objects to the use of the phrase o'sales material provided to ovorweight folks"

because it implies tltat Jactu:zi knows the weight or identity of individual people or population

groups that received specific materials. Therefore, Defendant limits its Response to sales material

concerning the safety features of the Jacuzzi@ Walk-In Bathtub.

B$OtjEfiT.Foß lBon$crÏQrï N"8. l0:

Any sales material provided to overweight folks (over the age of 55) concerning the ease

of use featwes of the Jacuzzi V/alk In Tub. (These should be documents that were used prior to

the date of loss of FebruarY 27,241Ð'

R$SPONSE;

Defendant is unaware of any specifie sales materials provided to "overweight folks."

Jacuzzidid not prodnce marketing materials related to this tub.

Defendant objects to the use of the phrase "sales material provided to overweight folks

(over the age of 55)" because it implies that Jacuzzi knows the weight or identity of individual

people or population groups that received specific materials. Therefore, Defendant limits its
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Response to sales material concerning the ease of use features of the Jacuzzi@ Walk-In Bathtub.

RE()t ll,ls'r' rf()lì PllûDtJC'rlON No. 3l :
-iÈ- v -¡,ì; 

_; 
- -' 

¡!¡{!.,i",f.ú!r È ¡

Any sales material provided to folks with mobility issues regarding the safety features of

the Jacu.¿zi Walk In Tub. (These should be documents that v/ele used prior to the date of loss of

February 27,2014).

RFSPQNSE:

Defendant is unaware of any specific sales materials provided to ufolks with mobility

issues." Jacuzzi did not produce marketing materials related to this tub.

Defendant objects to the use of the phrase o'sales material provided to folks with mobility

issues" because it implies that Jacuzzi knows the specific mobility issues of individual people or

population groups that received specific materials. Therefore, Defçndant iimits its Response to

sales material concerning the safety features of the J¿cuzzi@ Walk-In Bathtub.

tìfiouEsif FÇR I,RODUCTION Nü.32:

Any sales material provided to folks with mobility issues regffding the ease of use

featu¡es of the Jactnzi Walk In Tub. (These should be documents that were used prior to the date

of loss of February 27,2014),

RESPONSE-i

Defendant is unaware of any specific sales materials provided to "folks with mobility

issues." Jacuzzi did not produce marketing materials related to this tr¡b.

Defendant objects to the use of the phrase o'sales material provided to folks with mobility

issues" because it implies that Jacurai knows the specifîc mobility issues of individual people or

population groups that received specific materials. Therefore, Defendant limits its response to

sales matsrial conceming the ease of use features of the Jacuzzi@ Walk-In Bathtub.

RÍIOTIRST F'OR PRODUCTION NO.33¡

Please produce all doouments pertaining to the design and function of the door.

RHFP9.NSN:

Upon entry of an appropriate protective order, Defendant will produoe the following:
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JACUZZIOOI349

JACUZZIOOl350

Drawing LWl9000*Shell FS5229 RH Walk in

f)rawing LW32827 _Grab Bar Assembly

I^CUZZ\Ù01351-r352Drawing
RFI SLN

LW47000RevD SHL T&D FS 5229

IACUZZ\}o13s3-1354Drawing LW48000RevB_SHL Bond FS 5229
RH

JACUZZrc0136t-1368Drawing LX27A00Jwo Pt Quarter Turn Door
Latoh

Drawing LX62000_Door Assembly JACUZZTAOl369

J^CUZZ\Ù01370Drawing LX82000_Skirt Access Panel

IACUZZTj0l37lDrawing LXg 1 827 A _Handle_Sub

Defendant objects to this Request as overbroad because it seeks documents that a¡e

unrelated and not relevant to the subject incident and claims. Accordingly, Defendant's response

is limited to materials relevant to the design components it believes are at issue in this case. The

Request seeks confidential and proprietary documents which will not be disclosed or produced

without a protective order.

BSÇV.FSr roB PR9puc-rI9N NQ, 31;

Please produce all documentation, emails, menrorandums, technical data, and internal

documents of any and all discussion, communication or otherwise pertaining to safety

considerations regarding the inward opening door versus an outward opening door.

R.ESPONSE:

Defendant does not have any responsive documents.

Jacuzzi objects to the Request to the extent it is not limited in time or scope. Accordingly,

it has limited its response to any responsive documents from prior to February 27,2414,

Defendant objects to this Request as overly broad, unduly burdenssme, and seeking irelevant

information because it is not limited to a reasonable or relevant time frame md is not limited to

the subject Walk-ln Bathtub at issue in this case. Therefore, Defendant's responso is limited to
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the design components of the subject Jacuzzi@ Walk-In Bathtub at issue prior to the subject

incident. 'l'he Request seeks confidential and proprietary documents which will not be disc,losed

or produced without a protective order.

RË()u ßs'I' tioR f,Itt)lluc'rtoN NCI. 35:

Please produce all scientific research validating or supporting the safety claims made by

Jacuzzi regarding the increased safety ofthe tub at issue.

RESPONSE:

Defþndant dicl not market the subject tub. Howevor, the safety claim regarcling the

increased safèty of the subject lacuzzi@ Walk-In Bathtub is that it is safer to step directly into a

bathtub rhan to ovcr a higher th¡eshold and into a bathtub. Likewise, being able to sit on a seat in

the tub is safbr than havíng to sit on the floor of the tub. These claims are supported by common

sense. Further, Defendant directs Plaintiff to the Response to PlaintifT's Interrogatory No. L

f)efendant will supplement this response consistent with its obligation under NRCP 26(e).

Jacuzzi objects to the Request to the extent it is not limited in time or scope. Defendant

objects to this Request as overly broad, unduly burdensome, and seeking irrelevant infonnation

because it is not limitecl to a îeasonable or relevant time frame and is not limited to claims related

to the vague defect claims Plaintifß have assefted in this case, which have changed over tirne.

The Request seeks confidential and proprietary documents which will not be disclosed or

protluced without a protective order,

R.fr,{)r.]nsT F(}rt PRODUCTION Nt. 36:

Please produce all scientific research validating or supporting the ease of use claims made

by .lacuzzi regarding the tub at issue.

RESP.ÇN'ÇEi

Defendant did not market the subject tub. Ilowever, the safety claim regarding the

increased safety of the subject Jacuzzi@ Walk-In Bathtub is that it is easier to step directly into a

bathtub than to step over a higher threshold and into a bathtub. Sirnilarly, it is easier to sit on a

seat in the tub than on the floor <lf a tub. These clairns are supported by common sense' Furlher,

Defendant directs Plaintiff to the Response to Plaintifls Interrogatory No. I' Deferidant will
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supplement this response consistent rvith its obligation under NRCP 26(e),

Jacuzzt objects to the Request to the extent it is not limited in time or scope. Deferidant

objects to this Request as overly broad, unduly burdensome, and seeking irrelevant information

because it is not limited to a reasonable or relevant time frame and is not limited to claims related

to the vague defect claims Plaintiffs have assefted in this case, which have changed over time.

The Request seeks confidential and proprietary docurnents which will not be disclosed or

producecl without a protective order.

REOUEST. F OR PRODUÇTION NO*.17:

Please produce all technical, architectural, and design documents pertaining to the inward

opening door of the tub at issue.

RESPONSE:

Defendant directs Plaintiff to Defendant's Response to Plaintiff s Request for Production

No.33.

Jacuz-zi objects to the Request to the extent it is not limited in time or scope. Accordingly,

it has limited its response to any responsive documents from prior to Februæy 27,2014.

Defendant objects to this Request as overly broad, unduly burdensome, and seeking inelevant

information because it is not limited to a reasonable or relevant time frame and is not limited to

claims related to the vague defect claims Plaintiffs have asserted in this case, which have changed

ove¡ time. The Request seeks confidential and proprietary documents which will not be disclosed

or produced without a protective order.

Please produce any and all documents produced by any other claimant who claimed injury

or death in any and all tubs designed, manufactwed, distributed, marketed or sold by Jacuzzt.

RESJ9Ð¡sÞi

Defendant has no responsive documents related to injury claims substantially similar to

the vague defect claims that have been presented by Plaintiffs in this action, which have changed

over time, involving the subject lacvzzi8- Walk-In Bathtub, other than those produced by

Plaintiffs and their attorney.
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Detbndant objects to this Interogatory as overbroad ancl unduly burdensome, as it

requests documents related to any claimant who cl¿rirned injury or dcath in all Jacuzzi tubs, arìcl is

not limited in sco¡re to the subject Walk-ln Bathtub or Plaintifls allegations. The Request sceks

documents that if they existed would be protected from disclosure by the right of privacy of third

parties. Therefbre, Det'endânt limits its response to claims that arc substantially similar to the

allegations in this case and involve the subject Jacuzzi@ Walk-In Bathtub.

RTTOU r.OR PIìODUCÏ-I NÔ,39:

Please produce any and all documentation in support of the safety statistics pertaining to

falls; that a¡e used in any marketing materials (whether those materials be written, oral, vicleo or

otherwise) that are distributed by Jacuzzi.

RESPONSE:

Jacur.zi did not create or distribute marketing materials for this tub.

Jacuzzi objects to the Request to the extent it is not limited in time or scope. Defendant

objects to this Request as overly broad, unduly burdensome, ancl seeking irrelevant infomration

because it is not limited to & reasonable or relevant time frame ancl is not limited to olaims related

to the vague defcct claims Plaintiffs have asserted in this case, which have changed over time.

The Request seeks confidential and proprietary documents which will not be disclosed or

produced without a protective order.

REOTI0ST FOR PRODUCTION N.9,, 40:

Please produce any documentation in support of the claim by Jaçuzzi that "bathing, fbr

seniors is one of the most comtnon tauses of injury."

BF$IANSE:

f)efenclant did not rnake the clairn that 'obathing, for seniors is one of the mosl common

causes of injury." To the extent that the Request relates to the video referenced in Reqtrest

Nos, 43 and 45, this video was not created by or for Defendant.

Iaçyzzi objects to the Request tc the extent it is not limited in time or scope. Defendant

objects to this Request as overly broad, rurduly burdensome, antl seeking irrelevant infonnation

because it is not lirnited to a reasonable or relevant time frame and is not limited to claims related
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the injury olairns that have been asserted.

REOUEST FOR PRO DTICTTON NO.49:

Please produce all documentation regarding the dangers associated with bathing Jacuz,zi

had in its possession on or prior to F'ebr"irary 27,2414.

RESPOTSF:

The dangers associated with bathing are comrnonly known, Drorvning and falling are

risks commonly ass<lciated with bathing. Plaintiffs Request is unclea¡ as to what documentation

fbr these risks it is seeking.

.lacuzzi objects to the Request to the extent it is not limited in time or scope. Del'encla¡it

objects to this Request as overl¡'broad, unduly burdensome, and seeking irrelevant infcxrnation

because it is ¡rot limited to a leasonable or relevant time frame and is not limited fo claims related

to the vague det'ect claims Plaintiffs have asserted in this case, which have changed over time.

DAIED trris --ff-fry of June,2ol7.

SNELL & WILMER r..r-.p.

By:
A.
Bar No. 7665

oshua D. Cools
Nevada Bar No. 11941
3883 Howard Hughes Parkway, Suite 1100
Las Vegas, NV 89169

Attorneys for Defbndant/Cross-Defendant
JACUZZI INC. doing business
as TACUZZI LTIXURY BATH
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CEßTI_FICATE _O-{' s E RVI C E

I, the undersigned, declare under penalty of perjury, that I am over the age of eighteen

(18) years, and I am not a party to, nor interested in, this action. On this date, I caused to be

served a true and corect copy of the foregoing DEFENDANT/CROSS-DEFENDANT

JACIJZZ,T INC.'S RESPONSE TO PLAINTIFF DEBORAH TAMANTINI'S FIRST SET

OF REQUEST FOR PRODUCTION OF DOCUMENTS by the method indicated below,

addressed to the following:

XXXXX Odyssey E-File & Serve

Benjamin P. Cloward, NV Bar No. 11087
RICHARD HARRIS LAW FIRM
801 S, Fourth Street
Las Vegas, NV 89101
Telephone: QAÐ 444-4444
Facsimile: (702) 444-4455
Email: B enj arnin@RichardHarrislaw. com
Attorneys for Plaintiffs

Scott R. Cook, NV Bar No. 5265
Jennifer L. Micheli, NV Bar No. I 1210
KOLESAR & LEATHAM

., Suite 400

00
72

Email: com

THE

Joseph P. Garin, NV Bar No. 6653
LIPSON, NEILSON, COLE,
SELTZER & GARIN, P.C.
9900 Covington Cross Drive, Suite 120
Las Vegas, NV 89144
Telephone: (7 02) 382-t500
Facsimile: QA2) 382-1512
Email : j garin@li pso¡rrreilso¡t.com
Attorneys for Dc t'cnd antslCross-
I)e fendants/Cros s -C I aimants
WILLIAM BUDD, individually and as
BUDDS PLUMBING

Michael E. Stoberski, NV Bar No, 4762
Daniela Labounty, NV Bar No. 13169
ÛLSON, CANNON, GORMLEY
ANGULO & STOBERSKI
9950 West Cheyenne Avenue
Las Vegas, NV 89129
Telephone:
Facsimile:

384-4412
383-0701

Email: msto
Email: com
Attorneys for
Third Party Plaintiff
HOMECLICK, LLC

Stephen J. Erigero, NV Bar No. 11562
Timothy J. Lepore, NV Ba¡No. 13908
ROPERS, MAJESKT, KOHN & BENTLEY
3753 Howard Hughes Pkwy., Suitc 200
Las Vegas, NV 89169
Telephone: (702) 954-8300
Facsimile: (213) 312-2001
Email : stephen. eri gero@rmkb. com
Email : timotþ. lepore@rmkb. com
Attorneys for DefendanlCro ss-
D efçndanlCros s -Claim ant
BESTWAY BUILDINC
& REMODELING, tNC.
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Christopher J. Curtis, NV Bar No. 4098
Meghan M. Goodwin, NV Bar No. 11974
THORNDAL, ARMSTRONG, DELK
BALKENBUSH & EISINGER
1100 East Bridger Avenue
Las Vegas, NV 89101-5315
Mail to: P.O. Box 2070
Las Vegas, NV 89125-2070
Telephone: Q AÐ 366-0622
Facsimile: (702) 366-0327
Email : cj c@thorndal. com
Email : mmg@thor:ndal. conr
Attorneys fot Defi:nd an ts/Cross-Defendants
FIRST STREET FOR BOOMERS &
BEYOND, INC. AND AITHR DEALER,
INC.

DATED this day ofJune,2017

4821-766546(13.4

L.L.P
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Vaughn A. Crawford, Nevada Bar No. 7665
Joshua D. Cools, Nevada Bar No. I1941
Alexandra Layton, Nevada Bar No. 14228
SNELL & WILMER I-.I-.P.

3883 Howard Hughes Parkway, Suite 1100
Las Vegas, NV 89169
Telephone: (702) 784-5200
Facsimile: (702) 784-5252
Emai I : vcrawford@swlaw.com
Emai I : jcools@swlaw.com

At to rney s fo r Defe ndant/ C ro s s - D efe ndant
Jacuzzi Inc. doing business as Jacuzzi Luxury Bath

DISTRICT COTJRT

CLARK COUNTY, NEVADA

:
l¡r yqJl ãa
Êl Ø€
Ht ;6

iaIül"3
¿t I Ëiiq'"¿ i ö låË
1r z;r-eõl-:Ìcl ÈiUDI N

I

ROBERT ANSARA, as Special Administrator
of the Estate of SHERRY LYNN CUNNISON,
Deceased; ROBERT ANSARA, as Special
Administrator of the Estate of MICHAEL
SMITH, Deceased heir to the Estate of
SHERRY LYNN CUNNISON, Deceased; and
DEBORAH TAMANTINI individually, and
heir to the Estate of SHERRY LYNN
CLINNISON, Deceased,

Plaintiffs,

vs.

FIRST STREET FOR BOOMERS &,

BEYOND, INC.; AITHR DEALER, INC.;
HALE BENTON, individually; HOMECLICK,
LLC; JACUZZI [NC., doing business as

JACIJZZT LUXURY BATH; BESTWAY
BUILDING 8. REMODELING, INC.;
WILLIAM BUDD, individually and as

BUDDS PLUMBING; DOES 1 through 20;
ROE CORPORATIONS I through 20; DOE
EMPLOYEES I through 20 DOE
MANUFACTURERS I through 20; DOE 20
INSTALLERS I through 201, DOE
CONTRACTORS 1 through 20; and DOE 2l
SUBCONTRACTORS I through 20, inclusive,

Defendants.

AND ALL RELATED CLAIMS.

Case No.: A-16-731244-C
Dept. No.: II

DEFENDANT/CRO SS-DEFENDANT
JACUZZI INC.'S OBJECTIONS TO
PLAINTIFFS' FIFTH AMEI\DED
NOTICE TO TAKE VIDEOTAPED
DEPOSITION(S) OF 30(bX6) FOR
JACUZZT

Date of Deposition: M;ay 24,2018
Time of Deposition: 10:00 a.m.

Case Number: A-1 6-7 31 244-C
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RESPONSE:

lacuzzi will produce a witness to testify regarding the general organizational structure

related to the design, testing, and manufacture of the subject Jacuzzi@ Walk-In Bathtub model.

Topic 43

Any design work orders, billed work orders, test work orders, engineer change request,

engineering change orders related to the design and manufacture of the Jacuzzi walk-in tub.

RESPONSE:

Jacuzzi will produce a witness to testi$r regarding design work orders, billed work orders,

test work orders, engineer change requests, and engineering changes, ifany, related to the subject

model tub and Jacuzzi's understanding of the claims in this action.

Topic 44

Any and all cost benefit and/or value analysis regarding the design of the Jacuzzi walk-in

fub and components.

RESPONSE:

Jacuzzi will produce a witness to testiff regarding the cost benefit or value analysis, if
any, regarding the design of the subject model tub. This testimony will be limited to the design

criticisms identified by Plaintifß, i.e., the size of the tub, the design of the door, and the

placement of grab bars.

Topic 45

The identification, location and contact information of persons with the most knowledge

conceming the design, manufacture and/or changes to the design and manufacturing of the

components of the Jacuzzi walk-in tub.

RESPONSE:

Jacuzzi will produce a witness consistent with its response to topics 36 and 37 .

Topic 46

The identification, location and contact information of persons with the most knowledge

concerning the retrofit recall, service and/or otherwise hx regarding any alleged defect in the

design of the Jacuzzi walk-in tub.

-25 -

0855

005675

005675

0
0
5
6
7
5

0
0
5
6
7
5



!
q)

,z
q)
Lr

U)

lu
fo

l=

I

2

aJ

4

5

6

7

I
9

10

ll

=t2¡,r 13

+is t4
ir¡
å$P ls
r)

är t6
T

217

l8

19

20

2t

22

23

24

25

26

27

28

Topic 47

The cost of retrofitting, recalling, servicing or otherwise fìxing the alleged defect design

of the Jacuzzi walk-in tub and the components manufactured by Jacuzzi.

NOTE: Topics 35-47 request among other thíngs a witness knowledgeøble fo discuss the design
of øn inwørd door entrance øs opposed to an outward door entrance; design of lhe seut pan
and angulation of the sest pan; design of the seat height; design of the control reach for the
end user; design of the placement of the grøb bars; design of the draín location and operøtion;
design of lhe standing surføce including the slip resistance of the surføce; design of the width
of the tub; and design of lhe overall tub dimensions.

RESPONSE:

In response to Topics 46 and 47, Jacuzzi will not produce a witness to testi$ regarding

these topics as there have been no recall, service or fix regarding the vague and unsubstantiated

defect allegations plaintifß have alleged. The topic is overly broad without limitation in scope,

time or issues relevant to the claims in this action.

OTHER SIMILAR INCIDENTS TESTIMONY

Topic 48

Any and all product investigations by Jacuzzi regarding damages or injuries resulting

ftom Jacuzzi walk-in fubs including the elements and components manufactured by Jacuzz|

NOTE: Plaintiffs seek to obtain information regardíng príor incídents ínvolvíng slíps øndfalls
whíle using or while exitíng or entering any Jacuaí products ìncludíng not only the føll itself
but ølso the inability of an end user to remove themselves after havíng had føllen inside the
tub.

RESPONSE:

Jacuzzi will produce a witness to testify generally regarding investigations by Jacuzzi into

other similar incidents of injury or damage, if any, prior to the incident that is the subject of this

action. This response is limited to injury claims made for a period of 5 years prior to the subject

incident and involving the subject Jacuzzi@ Walk-In Bathtub model or similar models and

involving claims similar to Plaintifß' claims in this action. Jacuzzi objects to the topic because it

is not limited in time and therefore seeks testimony that is irrelevant to this litigation. Finally,

Jacuzzi objects to this request because the'oNote" is inconsistent with the topic, making the entire

topic confusing.
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Topic 49

Jacuzzi's fìnancial net worth, assets, debts and f,inancial status including subsidiaries,

partners andl or affi I iations.

RESPONSE:

Jacuzzi will not produce a witness to testify as to this topic. Jacuzzi objects to the topic as

harassing and that the topic is seeking irrelevant testimony. Plaintiffs have demonstrated no facts

supporting their claim for punitive damages and any testimony regarding lacuzzi's financial status

is irrelevant to their claims as it is unrelated to the adequacy of the bathtub design. Jacuzzi further

objects to this topic of testimony as it seeks the disclosure of confidential and proprietary

information, including commercially sensitive information that could cause harm to Jacuzzi if

disclosed publicly, without any ooffesponding benefrt to Plaintiffs

Topic 50

Testimony identifying all lawsuits, claims, dealer bulletins, complaints, incident reports or

other documents where someone has alleged that alacuzzi Walk In tub was not properly designed

contributing to injury of the user.

NOTE: Plaíntíffs seeh to obtaín ìnformation regardíng príor ìncidents ínvolvíng slíps qnQf,øll1
whíle usíng or whíle exíting or enteríng øny Jøcuaí products íncludíng not only the føll ißelf
but also the ínabílíty of an end user to remove themselves after høvìng had fallen inside the
tub.

RESPONSE:

Jacuzzi will produce a witness to testis generally regarding lawsuits, claims, dealer

bulletins, complaints, or incident reports related to other substantially similar incidents of injury

or damage as Ms. Cunnison's, if any, prior to the incident that is the subject of this action. This

response is limited to injury claims made during the five years prior to the subject incident and to

the subject Jacuzzi@ Walk-In Bathtub and similar tubs. Jacuzzi objects to the topic because it is

not limited in time and therefore seeks testimony that is inelevant to this litigation. Finally,

Jacuzzi objects to this request because the o'Note" is inconsistent with the topic, making the entire

topic confusing.
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Topic 51

Testimony regarding lacuzzi's actions related to any customer complaint, lawsuits,

warranty claims or incident reports wherein it was alleged that a Jacuzzi Walk In tub was not

properly designed contributing to injury of the user.

NOTE: Plainriffs seek to obtain any information reløted to a claim møde by an end user that a
Jacuui producl was unsafe.

RESPONSE:

In response to Topic 51, Jacuzzi will produce a witness to testi$ generally regarding

lawsuits, claims, dealer bulletins, complaints, or incident reports related to other substantially

similar incidents of injury or damage as Ms. Cunnison's, if any, prior to the incident that is the

subject of this action. This response is limited to injury claims made for five years prior to the

subject incident and to the subject Jacuzzi@ Walk-In Bathtub and similar tubs. Jacuzzi objects to

the topic because it is not limited in time therefore seeks testimony that is irrelevant to this

litigation. Finally, Jacuzzi objects to this request because the "Note" is inconsistent with the

topic, making the entire topic confusing.

Topic 52

Testimony and documents regarding any lawsuits filed against Jacuzzi,lnc during the use

of a Jacuzzi Walk in tub allegedly causing injury or death, including the county and state in which

the action was brought or is pending, including the names of each party, the name of each party's

attorney with their address and telephone number, the disposition of each lawsuit and the date and

place of the occunence complained of in each lawsuit, as well as a copy of each such complaint.

NOTE: Pløíntíffs seek to obtaín any information reløted to a cløím made by an end user thøt a
Jacuæí product was unsafe.

RESPONSE:

Jacuzzi will produce a witness to testif, regarding lawsuits, if any, involving claims of

injury similar to the claims that have been asserted in this action, alleging that the subject model

tub "caus[ed] injury or death." This response is limited to a period of five years prior to the

subject incident and to the subject Jacuzzi@ Walk-In Bathtub and similar tubs. Jacuzzi objects to
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the topic as overbroad because it is not limited in time or scope, thereby seeking information that

is irrelevant to this litigation. Finally, Jacuzzi objects to this request because the "Note" is

inconsistent with the topic, making the entire topic confi.rsing.

Topic 53

Testimony regarding the procedures used by Jacuzzi to collect, receive, record, respond,

and store customer complaints, lawsuits, and incident reports.

RESPONSE:

Jacuzzi will produce a witness to testiS regarding this topic that is familiar with Jacuzzi's

procedures for handling customer complaints, lawsuits, and incident reports.

DATED this lTth day of May,2018

SNELL & WILMER r.r.p.

By : /s/ Joshua D. Cools

_taugln lt. Çtu*Io-r_d_
Nevada Bar No. 7665
Joshua D. Cools
Nevada Bar No. lI94I
3883 Howard Hughes Parkway, Suite 1100
Las Vegas, NV 89169

At torneys þr Defendant/C ro s s - Defendant
Jacuzzi Inc. doing business as Jacuzzi Luxury Bath
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CERTIFICATE OF' SERVICE

I, the undersigned, declare under penalty of perjury, that I am over the age of eighteen

(18) years, and I am not a party to, nor interested in, this action. On this date, I caused to be

served a true and correct copy of the foregoing DEFENDANT/CROSS-DEFENDANT

JACUZZI INC.'S OBJECTIONS TO PLAINTIFFS' THIRD AMENDED NOTICE TO

TAKE WDEOTAPED DEPOSITION(S) OF 30(bX6) FOR JACUZZI by the method

indicated below, addressed to the following:

BY E-MAIL: by transmitting via e-mail the document(s) listed above to
the e-mail addredses set forthbelow and/or included on itíe Court's
Service List for the above-referenced case.

BY ELECTRONIC SUBMISSION: submitted ro the above-enritled
court for electronic filing and service upon the Court's Service List for
the above.referenced casé.

BY U.S. MAIL: by placing the document(s) listed above in a sealed
envelope with postágè therebn fully prepaid,'in the united states mail at
Las Vegas, Nevada ãddressed as sét forûh bélow:

n

x

n

Benjamin P. Cloward, NV Bar No. 11087
Richard Harris Law Firm
801 S. Fourlh Street
Las Vegas, NV 89101
Telephone: (702) 444-4444
Facsimile: (7 02) 444-445 5
Email:
Attorneys P

Charles H. Allen (pro hac více)
Charles Allen Law Firm
191 Peachtree Street, NE Suite 3300
Atlanta, GA 30303
Telephone: (404) 973-0076
Emai I : callen@charlesal lenlawfi rm.com
Attorneysþr Plaintffi

Scott R. Cook, NV Bar No. 5265
Jennifer L. Micheli, NV Bar No. I l2l0
Kolesar &.Leatham
400 South Rampart Blvd., Suite 400
Las Vegas, NV 89145
Telephone: (7 02) 362-7 800
Facsimile: (7 02) 362-9472
Email: scook@klnevada.com
Attorneys þr Third-P arty Defendant
The Chicago Faucet Company

Michael E. Stoberski, NV Bar No. 4762
Daniela Labounty, NV Bar No. 13169
Olson, Cannon, Gormley, Angulo &
Stoberski
9950 West Cheyenne Avenue
Las Vegas, NV 89129
Telephone
Facsimile:

384-4012
383-0701

Email:
Email:

Stephen J. Erigero, NV Bar No. I 1562
Timothy J. Lepore, NV Bar No. 13908
Ropers, Majeski, Kohn & Bentley
3753 Howard Hughes Pkwy., Suite 200
Las Vegas, NV 89169
Telephone: (7 02) 9 5 4-8300
Facsimile: (213) 312-2001
Email : stephen.eri gero@rmkb.com
Emai I : timothy.lepore@rmkb.com
Attorneys þr Defendont/Cros s Defendant/
Cross-Claimant
Bestway Building & Remodeling, Inc.
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Joseph P. Garin, NV Bar No. 6653
Lipson, Neilson, Cole,
Seltzer & Garin, P.C.
9900 Covington Cross Drive, Suite 120
Las Vegas, NV 89144
Telephone: (702) 382-1500
Facsimile: (702) 382-1512
Email : j garin@lipsonneilson.com
At t o rney s þ r Defe ndant s/C r o s s -
D efe ndant s / C r o s s - C I a i m ant s
ll¡illiam Budd, Individually and as Budds
Plumbing

DATED this lTth day of May,2018

Christopher J. Curtis, NV Bar No. 4098
Meghan M. Goodwin, NV Bar No. 11974
Thorndal, Armstrong, Delk, Balkenbush &
Eisinger
1 100 East Bridger Avenue
Las Vegas, NV 89101-5315
Mailto: P.O. Box 2070
Las Vegas, NV 89125-2070
Telephone: (7 02) 366-0622
Facsimile: (7 02) 3 66-0327
Email: cjc@thorndal.com
Emai l: mmg@thorndal.com
Attorneys fo r Defendants/C ro s s- Defendant s
First Streeî for Boomers & Beyond, Inc. and
Aithr Dealer,Inc.

/s/ Julia M. Diaz

484s-66s4-8067
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DTSTRÏCT COURT

CLÄRK COUNTY, NEVADA

ROBERT ANSARA, as Special
Administ.raLor of t.he Estate of
SHERRY LYNN CUNNTSON, DCCCASCd;
et âf. ,

Pl-aínt.if f s,

vs. No. A-16-73L244-C

FTRST STREET FOR BOOMERS & BEYOND,
INC.; et â1.,

Defendants. (Pages l- - a20)

AND RELATED CROSS-ACTIONS.

(Complete Caption On Following Page)

VOLUME Ï

Videotaped deposition of IIIILLIAIÍ B.

DEMERITT, Rule 30 (b) (6) Corporate Designee

for ,Jacuzzi, taken on behalf of the Plaintiffs,

aL 600 Anton Boulevard, Suite L400, Costa Mesa,

California, commencing at 9:49 a.m., ofl Thursday,

May 24, 20L8, before Kathleen Mary O'Nei1l,

csR 5023, RPR.

702-476-4500www.oasisreporting.com OASISREPORTINGSERVICES,LLC
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ROBERT AIISARA, as SPecial
AdminisLrator of the Estate of
SHERRY LYNN CUNN]SON, Deceased;
MICHAEL SMITH individuallY, and
heir to the Estate of SHERRY LYNN
CUNNISON, Deceased; and DEBORÄH
TAMÄNTINI individuallY, and heir
to the Estat.e of SHERRY LYNN
CUNNISON, Deceased;

Plaintiffs,

VS

FTRST STREET FOR BOOMERS & BEYOND,
TNC.; AITHR DEALER, TNC.; HALE
BENTON, IndividuallY, HOMECLTCK,
LLC. ¡ JACVZZI LUXURY BATH, doing
business as JACVZZI INC.; BESTWAY
BUILDTNG 6. REMODELTNG, ÏNC;
WILLIAM BUDD, IndividuallY and as
BUDDS PLUMBING; DOES 1 through 20;
ROE CORPORA'TIONS 1- through 20; DOE

EMPLOYEES L through 20; DOE

MANUFACTURERS 1- through 20; DOE 20
INSTALLERS 1- through 20; DOE

CONTRACTORS 1- through 20; and
DOE 21- SUBCONTRÄ,CTORS l- through
20, inclusive,

Defendants

AND RELATED CROSS_ACTTONS.

DTSTRTCT COURT

CLARK COUNTY, NEVADA

Page 2

No. A-16-73L244-C
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APPEARANCES :

For Plaintiffs:

CHARLES ATLEN LAVü FTRM

BY: CHARLES H. AI-,LEN, ESQ.

3575 Piedmont Road, NE

Building 15 , Suite L- l-3 0

Atlant,a, Georgia 30305

404 / 4r9 - 667 4

ca1 1en@charlesal lenlawf irm . com

-and"-

RICHARD HARRTS LAW FTRM

BY : BEN,JAMIN P . CLOWARD, ESQ .

B0l- South Fourth Street

I-,as Vegas, Nevada 89L01-

7 02 / 444 - 4444

benj amin@ri chardharri s law . com

t_0

l_1

1-2

1-3

l4

1_5

1,6

1-7

1_8 For Defendant,/Cross-Defendant .Tacuzzi Brands LLC:

SNELL & WTLMER LLP

BY: JOSHUA D. COOLS, ESQ.

3883 Howard Hughes ParkwaY

Suit,e 1100

Las Vegas, Nevada 891,69

702/784-5200

j cools@swl-aw. com
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Page 4

APPEARÄNCES: (Cont.inued)

For Defendants/Cross-Defendants First Str eet for Boomers

& Beyond, Inc. and AITHR Dealer, Inc.:

THORNDAL ARMSTRONG DELK BALKENBUSH & EISINGER

BY: MEGHAN M. GOODWIN, ESQ.

1100 East Bridger Avenue

P.O. Box 2070

Las Vegas, Nevada 891-25

7 02 / 366 -0622

mmg@thorndal. coml_0

l_ 1_

t2 Videographer:

DEAN JONES

OASTS REPORTING SERVTCES

702/476-4s00

l_3

l4

15

t6

L7 Also present:

RON TEMPLER

(Corporate representative for .Ïacuzzi )

1-B
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DEPONENT

vüiIl-iam B. Demeritt

INDEX

EXA,MINED BY

Mr. Cloward

Page 6

Page 92

Page 5

PAGE

PAGE

92

96

ro4

r-05

1-l-0

7

Videotape No. 1

Videotape No. 2

EXHIBTTS FOR TDENTIFICATION:

1 Saferproducts.gov Incident Report,

3 pages

2 6/L7 /1-6 PlainLif f 's origínal Petition,

L3 pages

3 trChicago lrioman Sues: Stuck in Bathtub

30 Hours,rr 2 Pages

4 Homeabí1it,y. com I'Walk- in Tubs :

Homeability Uncovers Scams & Shady

PracLices, rt 1-0 Pages

5 Ohio DepartmenL of Developmental

DisabilítrY, "Safet'Y Is Not an

AccidenL ILrs Everyoners Business, "

2 pages
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personal injury or death of the plaintiff in

The response and I'm not read ing

for the record, Irm not reading the en tire

category, just to shorten things up.

Page 15

t.he case.

the whol-e

request or

that is being produced?

MR. COOLS : 'Just one

privilege 1og was produced.

MR. CLOWARD: OkaY.

it indicated "a privilege 1og

MR. COOLS: Yeah. The

The response is that:

'rAfter performíng a diligen

search, ,Jacuzzi has no documents

responsive Lo this request that

are not subj ect to t.he attorneY-

privilege or work product doctri

A privilege 1og is being prepare

and will be produced for all pri

documents covering the time span

when JacuzzL was made aware of t
j-ncident up until plaintiff file

Plaintif f Isic] furt.her obj ects

the request as confusing, compou

in part, nonsensical."

Are you prepared to discuss the

t

client

ne.

d

vileged

of

he

d suit.

to

Dd, and,

privilege 1og

object.ion in that the

So it. was a mistake where

l_s beíng pr epared"?

privilege 1og has been

702-476-4500www.oasisreporting.com OASISREPORTINGSERVICES,LLC

86e964ea-bc4e.4749-9064-eb86B84f I d0c

0868

005688

005688

0
0
5
6
8
8

0
0
5
6
8
8



1

a

3

4

5

6

7

B

9

l_0

1_ 1_

L2

13

t4

l-5

l_6

t7

l_8

1,9

20

2t

22

23

24

25

produced to your office.

MR. CLOWARD: OkaY. That's what

clarify, because it was somewhat confusin

So I wanted to clarifY that the

dated April 3rd., 2018, senL by your offic

is the privilege 1og, in fact, referred t

response.

MR. COOLS: That is correct.

MR. CLOWARD: OkaY. And there's

privilege 1og?

MR. COOLS: That's right.

O. BY MR. CLOWARD: OkaY. Now, Cat

this is aski-ng for electronically stored

tangible items, and so forth.

The response is:

"Categoryrr or excuse me

"Jacuzzí wíI1 Perform a diligent

search for anY non-Privileged

responsive documents. rl

Do you know when that search wi1

A. No, I don't .

O. Are you PrePared to discuss the

performing t.hat diligent search?

A. Irve had conversations with empl

searches on customer service records and

Page 16

I wanted to

g.

privilege log

e to my office

o in this

no other

egory 4, sir,

information,

I be performed?

efforLs in

oyees who did

so forth. So,
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I mean, I

ir.

Page I7

would be prepared to discuss t.h at porLion of

O. okay. And is the search ongoing ? Or is it

completed?

A. To my undersLanding it's complet ed.

O. Were documents produced responsi ve to that

search?

A. I don'L know.

a. okay. So as you sit here today,

sure whether the search actually yielded

would be produced in this case?

A. No.

O. All right,. You did, j-n fact, sP

individuals who performed certain searche

A. Yes.

O. okay. What were you informed?

A. That. the start.ing wit.h t.he

group, they did an analysis looking for c

records that. would have included t.he 20 w

whatever the number was of words that you

asking for us Lo research those.

MR. COOLS; Let me just interjec

documenLs are you talking about? What. ar

him about?

MR. CLOWARD: The questions -- t

yourre noL

documents that

eak to

s though?

our I.T.

ustomer service

ords or

guys senL us

t. What

e you asking

he category
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that I specifically referred to is Catego ry 4,

rrDocuments, electronically stored

information (ESI) , or t.angible i Lems"

I donrt want to read too fast fo r the

Page l-B

so il's:

courL

1_1

reporter.

But essentially that category, c ategory 4 I

requested certain things, and your respon se was "]acuzzi

will perform a diligent search.r'

MR. COOLS: Well-, he needs an op portunity to

actually read that so t.hat he knows whích documents'

you're talking about, if you're not going to describe

what. they are. Because it also says, You know, which

the witness being deposed or defendant be lieves might

refresh the memory of the designee.

MR. CLOWARD: Okay.

MR. COOLS: Right? That's the c ategory that

yourre talking about?

MR. CTTOWARD: Yeah.

MR. COOLS: OkaY.

O. BY MR. CLOWARD: So, sir, You se em to

understand what I was asking about. You actually

referred to specific conversations t.hat y ou actually had

with folks.

L2

l_3

23

24 Was there any confusíon in your mind as to what

25 I was asking?

10

L4

1_5

T6

L7

1B

1,9

20

21-

22
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A. WeIl, what the response

was for a sect.ion of t.his quesLion.

O. okay.

Page 1,9

that I gave to you

A. f mean, as

review any of those.

those.

O. We]l, let ' s

that you did perform

far as safety manuals , I didn't

r didn't speak to a nyone abouL

talk let's talk a bout the search

l_0

A

O

A

a

A

O

Right.

the f ol-ks that you did t.alk t o.

Right.

So 1et's go back over that.

Okay.

Who was it t.hat. you spoke to? L eL's have some

11-

1,2

13

1-4

15 names.

1-6 A. The initial search done by I.T. was performed

17 by a gentleman by the name of ,Jess Castil 1o.

1-B O. Jess?

1-9 A. Jess, ,J-€-s-s.

20 O. Castillo?

2I A. I don't know what his real name is. Jess is

22 it.

23 And then there h/ere customer ser vj-ce personnel,

24 Regina Reyes, who was the customer servic e manager.

25 O. okay.
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t-0

1l_

1"2

1_3

T4

1_5

t6

T7

l_B

T9

20

2L

22

23

24

25

A. And t.hen our warrantY manager,

the name of CurL BachmeYer.

a. BachmeYer?

A. BachmeYer.

a. okaY.

A. And the question to Lhem \^/as:

Page 20

a gentleman bY

W hat did you

find? That. information was forwarded on Lo our

corporate counsel.

MR. COOLS: Again, I think there rs some

confusion here about what topic he's talk ing about'

He's addressing

MR. CLOWARD: LeLts if you're going to have

a specifj_c objection, please make a speci fic objection.

Let's not have a speaking objection pursu ant to In Re

stratosphere. If you have a specific obj ection, please

make it for the record. otherwise, I'd 1 ike to get the

information f rom t,he individual.

MR. COOLS: Ird like to go off t he record for a

second.

MR. CLOWARD: Irm not interested in doing thaL'

MR. COOLS: Okay. He's providin g you testimony

about something other than what this cate gory is about.

MR. CLOWARD: OkaY. So that wou Id be a

speaking objection. T'm interested to kn ow what this

individual has t.o say. If iL's not respo nsive, then,
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=
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10

1l_

12

13

1-4

l_5

T6

1,7

18

1-9

20

2l

22

23

24

25

you know, you can cl-arify t.hat on your re

cross-examination. But I'd l-ike t.o ask t

quesLions, and |d like to talk to him ab

searches that were performed.

MR. COOLS: Okay. I would like

opportunity to read t.he entire category b

t.his question.

MR. CLOWARD: f believe t.hat he

opportunity. We'11 give him another 30 s

however long he'' d like

O. Sir

A. You're talking about 4?

O. Sir. yes.

So that it's completely fair, I

completely fairr 1rolJ let me know when you

proceed.

A.

a.

A.

Okay.

We'1l take as long as you need.

(The witness reviews a document.

Okay.

You've had a chance to read it.?

Right.

You feel comfortable?

Yeah.

Any question i-n your mind before

Page 2I

direct. or your

his individual

out the

him to have the

efore answering

did have that

econds or

wanL to be

're ready to

O

A

O

A

O

)

we proceed?
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l_0

t_ 1_

t2

1_3

t4

l_5

T6

1,7

l-B

T9

20

21,

22

23
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Page 22

A. No.

O. You feel comfortable talking abo ut that

category?

A. About what r have been involved in in that

cat.egory.

O. okaY.

A. Yeah.

O. Okay. Fair enough. Thank You.

So l-et's discuss some of the, I guess whaL

were the instructions t.hat you gave ,Jess Castil-lo,

Regina Reyes, Curt BachmeYer?

A. I didn't give them any instructi ons. The

instructions came t,hrough counsel.

a. Okay. You just followed uP with

A. Yes.

a. OkaY. Fair enough.

And when You followed uP with Ms

or Mr. Castillo, let's just talk about hi

then we'11- do Ms. Reyes and then Mr. Bach

Were there anY other before w

into Mr. Castillo, \^¡ere there any other i

you worked with to obtain or collect or g

documents?

A. ,Just corPorate counsel.

O. CorPorate counsel.

them?

. Castillo

m first and

meyer.

e actually get.

ndividuals t,hat

ather
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Page 23

And that. would be the genlleman sitting

A. Yes.

O. to Your right?

A. My right.

O. Okay. So what were you informed by

Mr. Castillo about what he found?

A. That he had gat.hered the documen ts and provided

them to to our corPorate counsel-.

a. What. documents did he gather?

A. Incident. report.s where the 20 wo rds that you

had provided were found.

O. How many incident rePorts?

A. I have no idea.

O. Do you have an estimate?

A. No. I don't.

a. I mean/ was it more than --

A. I don'L know.

A. five?

A. If I had an idea, I would have t o1d you. No.

I don't have an i_dea. I know that. ít was a voluminous

amounL, and each word that was searched h ad different

amounts.

O. So each word had maYbe x number of

A. Xisagood

a. documents?

10

1- l_

1-2

1_3

a4

1_5

l-6

L7

l-B

1,9

20

21,

22

23

24

25

702-476-4500www.oasisreporting.com OASISREPORTINGSERVICES,LLC

86e964ea-bc4e'{7a9-9064-e bB68B4f 1 d0c

0876

005696

005696

0
0
5
6
9
6

0
0
5
6
9
6



1

az

3

4

5

6

7

B

9

A. X is good. Yeah. X

what X is because it varied bY

a. You jusL know t.hat it

A. Right.

O. Okay. And You don't

like over a hundred?

A. No.

a. Over 200?

A. No.

number, but I

the word.

Page 24

don'L know

was volumi nous?

have any so rt of esLimate,

e turned

iIlo to

d Mr. Bachmeyer

to corporate

Reyes.

he also

t of documents?

I can't break

ve determi-ned.

uess, in a

the

10 O. okay. And you believe those wer

over or those were given from Mr. Cast

corporate counsel?

A. From Mr. Castillo, Ms. Reyes, ârI

to corporate counsel.

O. All three of them gave direcLlY

counsel?

A. Correct.

O. Okay. Now let's talk about Ms.

Was it your understanding that s

obtained voluminous a voluminous amoun

A. I was talking the whole group.

down what each individual person would ha

O. Okay. Can You just. tell- me, I g

l-it.tle bit of detail what it was -- what

conversations were like?

11_

1-2

i-3

L4

15

1,6

1,7

1_B

L9

20

2I

22

23

24

25
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Page 25

Was it a one-on-one conversat.ion ? Or was it by1

2

3

4

5

6

7

B

9

10

l_ l-

I2

r-3

1-4

1_5

L6

l7

l-8

L9

20

2t

22

23

24

25

emaill or was it by --

A. It was a combinaLlon of

one. It's very simPle.

"Have You fulfilled
ItYes , I have . rr ttNo, I

rrHave You submitt.ed the

ItYes , I have . rr ttNo, Ï

a. And your understanding

those individuals had Performed

documents, and had turned those

eounsel?

o

yourre

both ema i-l- and one on

A

over to c orporate

Correct.

Okay. And what happened to thos e documenLs

not aware?

complet.ed

havenr t. . rl

document s

haven't. "

is that a 11

the searc h,

your search?"

to counsel?"

That was it.

t.hree of

had obtained

te counsel then

those

your

documents

firm, and

he review of

t,her or not

asking.

1ly was: As

you're not

A. My understanding is that corpora

revj-ewed them to find out whether any of

fit the quest.ion that. was asked by -- by

that was it. I mean, the next step was t

the documents by counsel to determine whe

they fit. the question that you guys were

O. okay. And mY question sPecifica

far as what happened to those documents,

aware?

A- I'm not aware.
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a. Okay. Thank You.

Now, let's go to CategorY No. 5.

No. 5, would you just read that and let m e

Category

know when

1_0

you're

A. The one that starts 'rAlf safetY

a. CorrecL.

A. Yeah. I have not rev- I do

involved in that part of the business.

O. Okay. First, very first questio

given a fair opportunity Lo review that c

I mean, did You read it?

A. The question or the documents?

O. CategorY 5.

A. Yeah. I just read it: "A11 saf

defendants with," yeah. I just read it.

A. The reason lrm asking You is

A. No. I understand. You don't wa

confused. I appreciate that..

o . So I want to give You a fair oPP

want anyone Lo ever say, rrH€1r, Mr.

. They're not going to saY that an

. WeII, I'In t.rYing to not have tha

. Yeah. Yeah. No. I understand

THE REPORTER: I have a question

request. Would you please just wait

20 don't

manual-s " ?

not get

n is: Were you

ategory?

ety manuals of

nL me to be

ortunity. I

Cl-oward wasrr

yway.

t. happen.

your question.

to ask you

for him to

1_1

t2

l_3

l4

l_5

t6

!7

r_B

t9

2t

22

23

24

25 ora

A

O

A
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1-1

1-2

1_3

1-4

1_5

t6

1,7

1_8

t9

20

2I

22

23

24
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Page 75

set is verified. Do you have

MR. COOLS: We might have served the

verif ication separately.

O. BY MR. CLOWARD: Okay. In any case, sir, have

you had an opportunity to review that?

A. Yes.

O. Other than the documents identified as

JACU?ZI-000001- through -20, are you aware of any other

warnings or instructions that would be gJ-ven to an end

user regarding the usage of a Jacuzzi walk-in tub?

A. No, Irm not.

O. Okay. And again, with regard to Interrogatory

No. 11, would you please just review that interrogatory

as well and the response, and then let me know when

you're ready to discuss that,.

A. (The witness reviews a document. )

Okay.

O. The response is:

"The defendant is only aware

of the claj-ms of injury brought by

plaintiffs' attorney. tr

And are the claims of injury referred t.o in

that response the claim of Ms. Cunnison, as well as the

claim by Mr. Smit.h's family?

A. Yes.
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Page 76

O. All right.. Now, t.he answer is qualified, and

it goes on furLher and it says:

"This response is limit.ed t.o

injury claims made prior to t.he

subject incident and to the subject,

Jacuzzi walk-in bathtub model that

are similar to the vague cl-aims that

have been asserted in this action.

"DefendanL objects because t.he

interrogatory is overly broad without

reasonable limitation in scope, unduly

burdensome, and seeks information

irrelevant to the subject matter of

this action and is not likely to lead

to the discovery of relevant or admissible

evj-dence. The interrogatory is vague

and ambiguous. The interrogatory seeks

information protected from disclosure

by the right of privacy of third parties.tr

Now, that's a lot of 1egal, what I ca11,

mumbo jumbo.

But my understanding is your testimony is t,hat

regardless of whether or not. it's s j-milar to the claim

at issue, whether it's before or after, you're only

aware of t.wo incidents of injury for a walk-in tub,

10

l_ l-

t2

l_3

1-4

1-5

T6

1,7

l-8

t9

20

2T

22

23

24

25
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O.

Page 77

Correct.

Okay. It will save me from havi ng to come back

we

10

down and

A. YCS.

O. All right. Now, fet's see No. t2, same

t.hing here:

rrHas t.he defendant ever bee n

named as a defendant. ...r1

If you'd just go ahead and'read

A. Yep.

O. fnLerrogatory No. L2 and the response, and

let me know when youtre prepared to discu ss that, and

can chat.

t-1

L2

13

1,4

1_5

l_6

A

O

(The witness reviews a document.

Okay.

Now, again, the response is:

"other than this suit" --

which Ís referring to the Cunnis

matter "defendant has never b

named as a defendant, resPondent

other involuntary ParticiPant in

lawsuj-t or other proceeding aris

out. of personal ínjurY in connec

with the subject Jacuzzi walk-in

)

on

een

,of

a

ing

tion

1-7

18

L9

20

2l

22

23

24

25
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batht.ub involving claims similar t.o

t.he claims presented in this action.

This response is limited to information

potentially relevanL to the vague

def ect. claims asserLed by plaint,if f s.

"Defendant objects to this

int,errogatory because it is overly

broad without reasonable limitation in

scope, unduly burdensome, and seeks

information irrelevant to the subject

matter of this action, and is not

likely to lead to the discovery of

relevant or admissible evidence.

"The interrogatory is vague and

ambiguous. Defendant object.s t.o this

request as overbroad to the extenL it

would include unrelated claims, such

as property damage claims or claims

unrelated to t,he vague defects claimed

to have caused plaintiff's injuries.

Such claims are outside the scope of

Rule 26 and not included in defendantts

Page 78

the

is you're

l-0

1_1

I2

1,4

1_5

L6

L7

l_8

1,9

20

2t

t-3

22

23

24

25

response. tl

Now, I just

property damage claims.

I'm noL interested in

But my undersLanding
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l_0

L1-

L2
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Page l-18

THE WITNESS: Irve never heard them ask that

question.

MR. CLOWARD: Okay. I'm good. No further

questions.

MS. GOODWIN: I don'L have anything.

MR. COOLS: We can go off the record.

THE VIDEOGRAPHER: Videotaped deposition off

record at 12:53 p.m.

This will- conclude the deposition of William

Demerit.t.

Thís will also conclude video disk No. 2 of 2

used in todayts deposítion.

Thank you.

(Proceedings adjourned at L2:53 P.M. )

-o0o-
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of perjury

and I have

thraL I was

a true and

therei-n.

I,'ilIttIAM B. DIMIìRITT, declare under penalty

l-hai- I have read the foregoing transcript,

made any corrections, additions¡ or deletions

clesirous of making, and thåt the foregoì-ng is

correct transcript of my 'Lest.imony contaíned

[xecuted this +rL day of {ur, e 2at8,
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REPORTER I S CERTIFTCATE

I, Kathleen Mary O'Neill, Certified Shorthand

Reporter No. 5023, RPR, duly empo\¡rered to administer

oaLhs, do hereby certify:

r am the deposition officer that stenographically

recorded the testimony in the foregoing deposition;

Prior Lo being examined, Lhe deponent was by me

first duly sworn;

Said deposit.ion is a true, correct, and complete

transcrípt. of said proceedings taken to the best of my

ability.

The dismantling, unsealing, or unbinding of the

original transcript will render the Report,er's

Certíficate null and voi-d.

Pursuant to Rule 30 (e) of the Federal Rules of

Civil Procedure, no request being made for review, the

transcript was sealed and sent to the noticing attorney

Dated: May 29 , 201-8
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August 17,2018

VIA EMAIL AND ESERWCE
Benjamin P. Cloward, Esq.
Richard Harris Law Firm
801 S. Fourth Street
Las Vegas, NV 89101
Benj am in@richardhanis law.com

Cunníson v. Jøcuzzí Brands Coro,
Case No. A-16-731244-C

Dear Mr. Cloward:

In compliance with the Discovery Commissioner's direction at the July 20,2018 hearing,

Jacuzzi is producing with this letter information regarding other incidents of personal injury or
death in walk-in tubs from 2008 to the present. This production should not be regarded as a
waiver to the documents and information's relevance or admissibility. Jacuzzi expressly
reserves its right to object to the admissibility of this information and the attached documents.
Additionally, any personally identifying information has been redacted from the attached

documents and a revised privilege log is attached. Below is a description of the information and

documents being produced.

Jacuzzi's search included a search of its customer and warranty databases, and

notifications to Jacuzzi's legal department and risk management department. Specifically, the

search sought to identify any reports of being injured or hurt and reports of death associated with
any of Jacuzzi's walk-in tubs. The search identified the following in response to the

Commissioner's order:

¡ Case Number 00398408
. Case Number 00285359
e Case Number 00369880
o Case Number 00407773
¡ Case Number 00348722

Snell & W¡lmer ¡s a member of LEX MUNDI, The Lead¡ng Assoc¡ation of lndêpendent Lâw F¡rms.

RE

4850-9264-3952.2

Case Number: A-16-7 31 244-C
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Snell &'l7ilmer
I I D--

Benjamin P. Cloward, Esq.

August 17,2018
Page2

Case Number 00277125
Case Number 00223498
Case Number 00282714
complaint, Leonard Baize, et al. v. R.G. Galls, et al., Al60l90-c, l28th Judicial

District, Orange CountY, Texas

r CPSC Report 20150202-72ElB-1466080
¡ CPSC Report 20160824-98464-1589899
. May 22,2015 Letter from Catherine Golden

Documents regarding these claims can be found in the FTP link in the email

accompanying this letter. Jacuzzi is also aware of the Smith wrongful death claim. lnformation

about this claim was provided by your offtce. Jacuzzi has no additional information at this time.

Again, Jacuzzi believes these are irrelevant and inadmissible and their production should

not be construed as a waiver of any and all objections that Jacuzzi may have regarding these

documents and information.

Best regards,

a

a

a

a

Dk*
JOSHUA D. COOLS

JDCjmd

Enclosures

cc: Meghan M. Goodwin, Esq. (via emailmmg(âthorndal.com)
Bonnie Bulla, Discovery Commissioner (via hand delivery)

4850-9264-3952.2
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Cunnison v Jacuzzi

Jacuzzi Privilege Log re Other lncident documents

BASIS FOR PRIVITEGEDATE DESCRIPTIONBATES NUMBER
Personally identifia ble

information redacted,

including consumers,

employees, and third
parties, protected from

disclosure by third party

privacy rights; lrrelevant
internal communicat¡ons

redacted

Case no. 00277725JACUZZ\O02927-2937

Personally identifia ble

information redacted,

including consumers,

employees, and third
parties, protected from
disclosure by third party
privacy rights; lrrelevant
internal communications

redacted

Case no. 00285359.JACUZZr002938-2940

Personally identifia ble

information redacted,

including consumers,

employees, and third
parties, protected from

disclosure by third party
privacy rights; lrrelevant
¡nternal communications

redacted

Case no. 00369880.JACUZZI002947-2944

Personally identifiable
information redacted,

including consumers,

employees, and third
parties, protected from

disclosure by third party

privacy rights; lrrelevant
internal commun¡cations

redacted

Case no. 00398408.JACUZZ|OO294S-2948

Personally identifiable
information redacted,

including consumers,

employees, and third
parties, protected from

disclosure by third party

privacy rights; lrrelevant

internal communications

redacted

Case no. 00407773.JACUZZIOO¿949-2963

Personally identifia ble

information redacted,

protected from disclosure by

third party privacy rights

CPSC Notification Report no. 20160824-98464-1589899.JACUZZt002964-2966

1 8/17/20t8

0890

005710

005710

0
0
5
7
1
0

0
0
5
7
1
0



Cunnison v Jacuzzi

Jacuzzi Privilege Log re Other lncident documents

BASIS FOR PRIVILEGEDATE DESCRIPTIONBATES NUMBER
Personal ly identifiable
information redacted,

including consumers,

employees, and third
parties, protected from
disclosure by third party
privacy rights; lrrelevant
internal communications

redacted

Case no. 00223498JACUZZ\OO2970-2971

Personally identifiable
information redacted,

includìng consumers,

employees, and third
part¡es, protected from

disclosure by third party
privacy rights; lrrelevant
internal communications

redacted

JACUZZt002972-2988 Case no. 002827L4.

Personally ldentifiable
lnformation Redacted

May 2,2015 incident.JACUZZ\OO2gg9-299r

2 8/17/2078

0891

005711

005711

0
0
5
7
1
1

0
0
5
7
1
1



EXHI IT7

0892

005712

005712

0
0
5
7
1
2

0
0
5
7
1
2



(/ì
Lú

¡ç'a*'r
e
É,

fi
U
&{El

¿
&
¡!

3

-¡

I

a

3

5

6

7

I

9

l0

lt

t2

t3

t4

I5

t6

l7

r8

l9

2Q

2t

22

23

24

25

26

27

28

REQT
BENJAMIN P. CLOWARD, ESQ.

NevadaBarNo. 11087

RICHARD IIARRIS LAW FIRM
801 South Fourth Street
Las Vegas, Nevada 89101
Phone: (702)444-4444
Fax: (702) 444-4455
E-Mail: Benjamin@RichardHarrislar'v. corn

Attorneysþr Plaintiff

DISTRICT COURT

CLARK COUNTY, NEVADA

ROBERT ANSARA, as Special Adminstrator
of the Estate of SFIERRY LYNN CLINNISON'
Deceased; MICHAEL SMITH, individually,
and heirto the Estate of SHERRY LYNN
CUNNISON, Deceased; and DEBORAH
TAMANTINI, individually, and heir to the

Estate of SIIERRY LYNN CIINNISON,
Deceased,

CASE NO.:
DEPT NO.:

A-r6-731244-C
I

PLAINTIFFS' SECOND REQUEST
[.OR PRODUCTION OF
DOCUMENTS TO JACUZZI, INC.

Plaintiffs,

vs.

FIRST STREET FOR BOMMERS &
BEYOND,INC.; AITHR DEALE& INC.;
IIALE BENTON, individually;
HOMECLICK, LLC; ILCUZZI INC., doing

business asJACIIZZI LUXURY BATH;
BESTWAY BUILDING & REMODELING,
INC.; WILIAM BUDD, individually and as

BUDDS PLUMBING; DOES 1 through 20;

ROE CORPORATIONS I through 20; DOE
EMPLOYEES I through 20; DOE
MANUFACTURERS 1 through 20; DOE 20

INSTALLERS I through 20; DOE
CONTRACTORS I through 20; andDOE 2l
SUBCONTRACTORS 1 through 20,

inclusive,
Defendants.

1

Case Number: A-1 6-7 31244-C
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AND ALL RELATED MATTERS

PLATNTIFFS' SECOND REQUEST FOR PRODUCTION OF DOCUMENTS TO
DEFENDANT JACUZZI, INC.

PlaintiffRobert Ansara, as Special Administrator for the Estate of Sherry Lynn Cunnison,

Deceased, Michael Smith, individually, and heir to ttre Estate of Sherry Lynn Curu:ison, Deceased;

and, Debo¡ah Tamantini, individually, and heir to the Estate of Sherry Lynn Cunnison, Deceased,

Plaintiffs in the above-styled civil action (hereinafter, "Plaintiffs'), by and through their counsel

of record, and pursuant to Rule 34, Nevada Rules of Civil Procedure, request that Defendant

Iacuzzi,Inc., produce for inspection and copying, within thirty (30) days of service of this

Request for Production of Docugrenls, at the RICHARD HARRIS LAW FIRM, 801 South

Fourth Sheet, Las Vegas, Nevada 89101, all documents in the possession, custody, or conhol of

Defendant or otherwise available to Defendant, which are responsive to the requests contained

in the numbered paragraphs below. Please specify which documents are produced in responses

to each one ofthe nrunbered paragraphs.

These requests shall be deemed continuing so as to require further and supplemental

production should the requested party obtain additional documents which arc responsive to this

request subsequent to the time of initial production and inspection.

In responding to these requests, the responding Defendant must furnish all requested

materials not subject to a v¿lid objection which is possessed by, in the custody of, or in the

control of it or any of its attorneys, consultants, representatives, or othet agents. Ifthe responding

Defendant is unable to fully respond to any of these requests, it must respond to them to the

fullest extent possible, speci$ing tlre reasons for inability to response to the remainder.

PREAUIBLE

As used in these requests, the following terms are to be interpreted in accordance with

these definitions:
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4

5.

l. "pl¿infiff'refers to, without limitation, the above-named Plaintiffs, as well as

Plaintiffs' attorney, egent, or representative'

2. "Complaint" refers to the Complaint filed by Plaintiff in this action.

3. "Defendant," "ygg," Or "your" refers to, withOut limitatiOn, Jaatzzl,InC., and all

business entities with which it is or has been affiliated" together with any

predecessor, successor, parent, or subsidiary entity as well as any officer, director,

employee, attorney, agent, or representative of it or any such other business entity

previously described herein, and others who are in possession of or may have

obtained information for or on behalf of it with regard to the subject matter of this

case.

"Person" means any natural pefson (whether living or deceased), company,

corporation, partnership, proprietorship, firm, joint venture, association,

governmental entity, agency, group, organization, other entity, or group of

persons.

"Decumgf' means every wÌiting or record of every type and description that is

or has been in your possession, custody, or control oI of which you have

knowledge, including but not timíted to correspondence, memorand4 tapes,

stenographic or handwritten notes, studies, publications, books, pamphlets,

pictures, drawings and photographs, films, microfilrns, voice lecordings, maps,

reports, surveys, minutes or statistical compilations' or any other reported or

graphic material in whatever form, including copies, drafts, and reproductions'

"Documen!" also refers to any other data compilations from which information

can be ôbtained, and translated, if necessary, by you through computers or

detection devices into reasonably usable form. The term "docr¿ment(s)" also

includes, but is not limited to, all duplicates, carbon copies or any other copies of

original docurnents, including copies with handwritten notes, revisions or

interlineations.
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6.

n

"Çelq¡qunþatiog" means e-mail, SMS message, MMS mossage, fax, letter, social

media post, instant message, recorded audio, or, recorded video.

Terms in the singular shall be deemed to include the plural and terns in the plural

shall be deemed to include the singular.

Use of feminine pronouns shall be deemed to include the masculine and neuter;

use of masculine pronouns shall be deemed to include the feminine and neuter;

and use of neuter pfonouns shall be deemed to include the masculine and

feminine.

"ldentit": With respect to a document means set forth the following information,

regardless of whether such document is in your possession, if known: a general

descri,ption thereof (e.g., .letter, memorandum, report, etc.); a brief summary of

its contents, or a description of the subject matter it concerns; the name and

address of the persons, if any, who drafred, prepared, compiled or signed it; and

any other descriptive information necessary in order to describe it adequately in

a subpoena duces tecum or in a motion or request for production thereof. With

regard to a persor¡ the term "ide¡tifyu means set forth the person's name, last

known address and telephone number, occupation, last known address and

telephone number of the person's place of employment, and a summary of the

relevant knowledge ¡rossessed by such person,

rrAndrr and "g¡," as used herein, shall be construed disjunotively or conjunctively

as necessary to bring within the scope of these interrogaûories or requests any

information that might otherwise be construed to be outside their scope.

"Evidencing" and ol "relating to," as used hereir¡ mean and include, in whole or

in part, referring to, with respect to, concerning, connected with, commenting on,

responding to, showing, desoribing, analyzing, reflecting and constituting.

8.

9

10.

11,
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12. If any document requested formerly was in yotu possession or subject to your

control but no longer is in your possession or subject to your conhol, state i /hen

and what disposition \ryas made of the document or documents.

13. If you assert the attorney-client privilege, work-product doctrine, or other

privilege or exclusion as to any document requested by any of the following

specifîc interrogatories or requests, please identi$ the document in sufficient

detail to permit the Court to reach a determination in the event of a Motion to

Compel.

The above definitions and instructions are incorporated herein by reference and should

be utilized in responding to the following requests.

UNLESS OTIIßRWISE NOTED, THE DOCUMENTS, RECORDS, AND DATA

REQUESTED ARE THOSE TIIAT APPLY TO AND/OR COVER ANY PART OF THE

TIME PERTOD FROM JANUARY 1,2012 TO TIIE PRESENT.

THE FOLLO\ilING TERMS. ARE USED IN THESD REQIIESTS AND ARE

DEFINED AS FOLLOWS:

l. The "subject incidentÞ is defined as the incident that ocouned on February 19,

2014 involving the Jarlur:zi, Inc. walk-in tub used by Plaintiff Sheny Lynn

Cunnison in which Plaintiff Cunnison became trapped in the walk-in tub.

2. r'Identilied Persons" is defined to include the following persons:

a. Jess Castillo

b. Regina ReYes

c. Curt BackmeYer

d. Phil Weeks

e. Brett Mueller

f. RichardRomo

g. rüilliam B. Demeritt

h. Michael A. Dominguez
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i. Ron Templer

j, Anthony Lovallo

k. Nicole Simetz

WITH REGARD TO ALL E.MAILS AND DOCUMENTS PRODUCED TN

RESPONSE TO THESE REQUESTS:

L The e-mails should be accumulated in separate PST files for each person and

sowce for which they are being provided. In other words, each person whose e-

mail data contains the above described items of interest will have their own PST

file. In addition, they will have separate PST files for their e-mail on the e-mail

server, their e-mail in their e-mail client server, their e-mail client software, as

well as their archive backup and/or synchronizationfiles (OST).

2. There should also be separate PST files for all e-mails recovered from off-line

sources such as from back-up tapes.

3. The PST files should retain any fotder structure used by the person for which the

e-mail is being provided even if the folder is empty of any e-mails in the produced

table.

4. All e-mails provided should remain in the corresponding folder in which it was

stored.

5, If the e-mail system also includes information other than e-mails such as contact,

calendar and schedule information that is responsive to this request then that

information should also be produced.

6. All of the data should be provided on a read only media such as CD or DVD that

is appropriately labeled. Eaoh fïle on the media should have its digital fingerprint,

such as MD-5 has or SHA-256 has, determined and that value recorded in a

document that is contained in the media.

7. If the same media is used for producing different data sources then each source,

such as individual workstations, servers, and backup tapes whether onboard any

6
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ship or shore-based facility, should be provided in separate folders on the media

and the source and period covered by the data identified.

8. When documents or information is requested in their native format, it should be

provided in native electronic format if that is a common and widely used format.

If the native format is unavailable or it is not common and widely used then the

documentation should be provided in another electronic format such as PDF as

well as its native format.

g, When producing electronic documents include all original and unaltered

metadata, including file system metadata, file pointers like *.LNK files, restore

point contents, registry hives, event logs, application logs, and all other artifacts

referencing or containing references to produeed files, events, people or issues

relevant to this matter. If necessary, this information can be supplied in a separate

document.

TI.IE pOCUMEI''{TIr TO Bp PRODUCF.Ð ABE SET FORTIT BELOW

A. COMMUNICATIONS AND CORRESPONDENCE:

REOUESTJIIO. 11.

Any communications between lùVitliam B. Demeritt and one or more of the Identifred

Persons regarding preserving, saving, reloading of any documents related to the Subjeot

Incident.

REOr,jFSr NO. 12.

Any communications between Michael A. Dominguez and one ormore of the IdentifÏed

Persons regarding preserving, saving, reloading of any documents related to the Subj ect Incident.

REOUEST NO. 1l:

Any communications between Ron Templer and one or more of the Identified Persons

regarding preserving, saving, reloading of any documents related to the Subject Inoident.
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REOUEST NO. 14.

Any communications between Anthony Lovallo and one or more of the Identified

Persons regarding preserving, saving, reloading of any documents related to the Subject Incident.

BçOUEST NO. ls.

Any communications between Nicole Simetz and one or morc of the Identified Persons

regarding preserving, saving, reloading of any documents related to the Subject Incident.

REOUEST NO. 16.

All communications exchanged by the Identifïed Persons in native format discussing

and/or relating in any way to the subject incident that include one or more of the following terms

identifîed below in sub-section i) to xxii). (Note: the o'!" is used below as a root expander in order

to retrieve words with variant endings. For instance, 'lfalllll rvould retrieve "fall," '!falls", ando

"falling.").

Ð

ii)

iiÐ

iv)

v)

vi)

vii)

viii)

ix)

x)

xi)

xii)

xiii)

xiv)

xv)

Fall!

Slip!

Elderly

Overweight

Enter!

Exit!

Door

Stab!

Body

Position

Water

Control

Faucet

Seat

Bathtub

I
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xvi) tüalk-in

xvii) Tub

xviii) Handhold!

xix) Grab

xx) Rail!

xxi) Grip

xxii) Ba¡!

xxiii) Cunnison

xxiv) Smith

xxv) Cullen

xxvi) Baize

B. OTIIER MATTERS:

REOUaST,NO. 17.

Production of forensic duplicates (oominor images') ofthe computer hard drives used by

the following individuals in the course of Defendant's business from January 1,2012 to the

present:

Ð William B. Demeritt

ii) Michael A, Dominguez

Plaìntiff proposes that said forensic duplicates shall be produced to an independent

forensic vendor @vidence Solutions, Ino.) that will analyze the duplicates for discoverable

information at Plaintiff s cost using mutually agreeable search terrns.

RE,OUEST NO. T.8.

Doouments that show whether or not Jess Castillo is presently your employee, associate,

subcontractor, etc.; if heishe is no longer with your iompany, produce documents showing

his/her most recent contact information including residence address, new work address and new

employer n¿une, phone number, and email address.
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REOUEST NO. 19.

Documents that show whether or not Regina Reyes is presently your employee, associate,

subcontJactor, etc.; if he/she is no longer with your company, produce documents showìng

his/her most recent contact information including residence address, new work add¡ess and new

employer name, phone number, and email address.

REOUEST NO.20.

Documents that show whether or nof Curt Backmeyer is presently your employee,

associate, subcontractor, etc.; if he/she is no longer with your company, produce documents

showing hislher most recent contact information including residence address, new work address

and new employer n¿rme, phone numbet, and email address.

REOUEST NO..21..

Documents that show whether or not Phil Weeks is presently your employee' assoQiate,

subcontractor, etc.; if he/she is no longer with your company, produce documents showing

his/her most recent contact information including residence address, new work address and new

employer n¿une, phone number, and email address.

REOIIEST NO.22.

Documents that show whether or not Brett Mueller is presently your employee, associate,

subcontractor, etc.; if helshe is no longer with your company, produce documents showing

his/her most recent contact information including residence address, new work address and new

employer name, phone number, and email address'

REOUEST NO.23.

Documents that show whether or not Richard Romo is presently your employee,

associate, subcontractor, etc.; if he/she is no longer with your compâny, produce documents

showing his/her most recent contact information including residence address, new \ilork address

and new employer name, phone number, and email address.
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REOIJE¡:T NO.24.

All documents containing information pertaining to any other lawsuit to which you were

a named party regarding a consumer's use of one of your walk-In tubs.

REOUEST NO.-2.5:

All documents containing information pertaining to any other insurance claim to which

you were a named party regarding a consumer's use of one of your walk-ln tubs.

REOUSST NO.2ó.

All statements or reports by any person who investigated the subject incident.

REOUEST NO.27.

Copies ofany incident report prepared by you" or on your behalf, concerning the subject

incident or any claim orpotential claim arising out of the subject incident.

REp,gnsr No.28.

All surveillance videos of any one of the Plaintiffs, other recordings of any one of the

Plaintifß, or reports compiled rogarding any one of the Plaintiffs as a result of any surveillance.

REQUEST NO.29.

Any photographs, still or motion pictures, videos, plans, drawings, blueprints, sketches,

diagrams, computer simulations, or any other photographic or demonstrative evidence

conceming tho subject incident or concerning any of the issues material to this lawsuit, to

include, but not be limited to, the issues of liability and damages.

REOUEST NO.30.

Any and all evidence in your possession to include documents, medical condition,

photographs, sound or video recordings, or any documentation by any other nalne, that concern

Plaintiff's physical or medical condition, injuries, or damages that have not been supplied to you

by Plaintiff s counsel.

REOUEST N.9..31.

All documentation of any and all denials of coverage and/or reservations of rights

pertaining to the subject incident.
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REOUEST NO.32.

Any videotape, photograph, report, dat4 memoranda, handvwitten notes or othet document

reviewed by or generated by any expert witness identified in your response to Plaintiffs

Interrogatories.

REOU4ST No.33.

Any and all conespondence to and from each expert witness identified in your response

to Plaintiff s Interrogatories which describes or refers in any way to the facts of the case, the

materials provided for his or her review, the review or analysis he or she was requested to

perform, and/or the any fee or charge for services in relation to the expert's services.

REOUEST NO.34.

All materials relied upon by expert witness(es) identified i,n yogr respqnse to PlaintifPq

Interrogatories in formulating any opinions or conclusions pertaining to the subject mafter of this

civil action inclusive of claimed injuries and/or damages.

RpouEsr No.35.

All documents you and/or your attomeys, insurers, agents, and representatives obtained

through a request for production of dosuments, zubpoen4 open records tequest, and/or Freedom of

Information Act request, pertaining in any way to this civil action or its subject mater.

REQSEST NO.36.

Your entire investigation file regarding the subject incident to include documents

gathered by your insurer and/or insurance/claims/third-party administrator.

REOUEST NO.37.

A current organization/hierarchy chart for your company to includo the Safety and Risk

Management depafmenlgroup/division for your company.

REOUEST NO.38.

An organizatíon/hierarchy chart for your company for the date ofthe subject incident to

include the Safety and Risk Management deparûnentþroup/division for your company.
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REOUES.T NO.39.

Documents showing your "post-incident protocols" in force on January 7,2012 and any

revisions thereto up to the present time.

R4,guESr NO..40.

Documents from any post-incident root cause analysis or other analysis intended to

promote product safety conducted by you related to the subject incident.

REOUEST NO. 4T.

All reports, logs, etc. memorializing any incident involving consumer use of any of your

Walk'in Tubs, for the period from January 1,2012 to the present.

REOqpST NO.42.

All reports that you received from the U.S. Consumer Product Safety Commission

regarding your Walk-in Tubs from January 7,2012 to the present.

REOUESLNO.43.

All documents relating to complaints made to you about your WaIk-In Tubs from January

1,2012 to the present.

RI,QUEST NO.4$,

The Answer you filed to any personal injury lawsuit regarding a Jawz.zi Walk-ln Tub

from January 1,2012 to the presont. In lieu of the Answer(s), produce a complete listing of any

such lawsuits to include the first-listed plaintiff s name, the court where the action was filed or

is now pending, and the case number/civil action file number.

REOUEST NO.45e

Record containing names of all of your personnel who assisted with document production

in this case.

REOUp$r NO. 46.

All documents that show any efforts you made to preserve, protecf safeguard, sequester,

or store the photos you took of the subject tub following the subject incident.
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REOUEST NO. 47.

A copy on disc of all documents responsive to any and all of Plaintiffls Requests for

Production and/or Notice(s) to Produee to Jacuzzi in this civil action. Said disc copy to include

photos you produced in discovery - in the same electronic format as they are in your possession

- with no reduction in quality or compression.

DATED this J + Y*of Auzust.201 8.

LAW FIRM

BENJ P ARD, ESQ.
NevadaBarNo. 11087
801 South Fourth Street
Las Vegas, Nevada 89101
Attorneysþr Plaintiff
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CERTIFICATE OF SERVI C- 
-E

Pursuant to NRCP 5(b), I certify that I am an employee of RICHARD HARRIS LAW

FIRM and that on this ÆOu, of Augus! 2018, I served a copy of the foregoing,

PLATNTIFFS' SECOND REQUEST FOR PRODUCTION OF DOCUMENTS TO

J¿ICIJZZITINC. in fuisara" Robert. et al. v.-. First Street for Boomers & Beyond. Inc.. et al., Clark

County District Court Case No. A-16-731244-C, as follows:

I l Electronic Service - in accordance with Administrative Order 14-2 and Rule 9

of the Nevada Electronic Filing and Conversion Rules (N.E.F.C.R').

,lr *

t I U.S. Mail-By depositing a true copy thereof in the U.S. mail, first class postage

prepaid and addressed as listed below; and/or

t I FaCsimile-By facsimile t¡ansmission pursuant to EDCR 7.26 ta the facsimile
number(s) shown below and in the confirmation sheet filed herewith. Consent

to service under NRCP 5(bX2XD) shall be assumed unless an objection to

service by facsimile transmission is made in writing and sent to the sender via
facsimile within 24 hours of receipt of this Certificate of Service; and/or

t I Hand Delivery-By hand-delivery to the addresses listed below

SEE ATTACHED SERVICE LIST

LAW FIRMAn
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SERVICP I?IST
Ansara, Robert, et al. v. First Street for Boomers & Beyond, Inc., et al

Clark County District Court Case No. A-1.6-731244-C

Meghan M. Goodwin, Esq.
THORNDAL ARMSTRONG DELK
BALKENBUSH & EISINGER
1 100 East Bridger Avenue
Las Vegas, NV 89101-5315
Telephone : 7 02 -3 66 -0622
Facsimile: 7 02-3 66 -0327
Mail to:
P.O. Box 2070
Las Vegas, NV 89125-2070
Attorneys for Defendants/Cros s - Defendants
Firstsreetþr Boomers and Beyond, Inc. and
Aithr Dealer,Inc.

Vaughn A. Crawford, Esq.
Joshua D. Cools, Esq.
SNELL & WILMER LLP
3883 Howard Hughes Pkory, Suite 1100
Las Vegas, NV 89159
Telephone : 7 02-7 84 - 5200
Facsimile: 7 02-7 84-5252
Attorneys for Defendant/Cr os s - Defendant
Jacuzzí Brands, LLC
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ELECTRONICALLY SERVED
51112017 2:29 PM

RFPD
BENJAMIN P. CLOWARD, ESQ.

Nevada Bar No. I1087
RICHARD HARRIS LAW FIRM
801 South Fourth Street
Las Vegas, Nevada 89101

Phone: (702) M4-4444
Fax (702) 4444455
E-Mail : Benj amin@RichardHanislaw.com
Attorneysþr Plaintffi

DISTRICT COURT

CLARK COITNTY, NEVADA

ROBERT Aì{SARA, as Special
Administrator of the Estate of SHERRY
LYNN CUNNISON, Deceased; MICHAEL
SMITH individually, and heirto the Estate of
SHERRY LYNN CUNNISON, Deceased;

and DEBORAH TAMANTINI individually,
and heir to the Estate of SHERRY LY¡IN
CTINNISON, Deceased;

Plaintiffs,

vs.

FIRST STREET FOR BOOMERS &
BEYOND, INC.; AITHR DEALER, INC.;
HALE BENTON, Individually,
HOMECLICK, LLC.; T ACUZZT LUXURY
BATH, doing business as JACUZZI INC;
BESTV/AY BUILDINC & REMODELING,
INC.; WILIAM BUDD,Individually and as

BUDDS PLUMBING; DOES I through 20;
ROE CORPORATIONS I through 20; DOE
EMPLOYEES I through 20; DOE
MAI.IUFACTURERS I through20; DOE 20

INSTALLERS I through 20; DOE
CONTRACTORS I through 20; and DOE
2l SUBCONTRACTORS I through 20,
inclusive

Defendants.

CASE NO.
DEPT. NO.

A-t6-73t244-C
I

PLAINTIFF I'EBORAH TAMANTINI
FIRST SET OF REOUEST FOR
PROpUCTION OF DOCUMENIS
TO DEFENDANT. JACUZZI INC.'S

I

Case Number: A-16-7 31244-C
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e) When the terms: Jact¿zzi Walk-ln Bathtub, Jacuzzi Tub, Walk-ln Tub, Walk-ln Bathtub

or similarly phrased words are used, the Plaintiffs mean the 5229 Walk-in Bathtub

Series ol the bathtub that was utilized by Sherry Cunnison.

DOCUMENTS TO BE PRODUCED

REOUEST NO. 1:

All documents identified in your answers to Interrogatories.

REOUEST NO.2:

Any contracts between this Defendant and any other party regarding indemnification

agreement or contracts

REOTJEST NO.3:

Copies of any treatises, standards in the industry, legal authority, rule, case, statute or

code that will be relied upon in the defense of this case.

REOI]EST NO.4:

Any and all reports made as a result of any inspections, examination or investigation by

any person acting on behalf of any party as a result of the occrurence complained of in

Plaintiffs' Complaint.

REOUEST NO. 5:

Any and all documents relating to any cause or circumstance this Defendant contends

may have contributed to the occurrence.

R"EOI'EST NO. 6;

Any and all documents, manuals, policies, memoranda letters or the like setting forth

proper standards, policies and/or procedures, concerning the use of the subject lssttzzi Walk-In

Tub at issue. (These should be documents that were effective on the date of loss of February

27,2014).
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REOUEST NO. 7:

All written, recorded and/or signed statement of any person including Plaintiff, any

Defendant, witness, investigators or any agents, representative or employee of the parties,

concerning this matter of this action.

REOUEST NO.8:

Any documents concerning the purchase, invoice, sales receipt or delivery of the

'..
subject Jacvzzi Walk-ln Tub at issue.

REOUEST NO. 9:

Any literature, service manual, written instructions, or operator's manual or handbook

regarding the subject Jaqvzi rWalk-ln Tub at issue.

REOUEST NO. 10:

Any engineering literature, drawings, diagrams, schematics or models of the subject

Jac¡v.n Walk-In Tub at issue.

REOUEST NO. 1I:

Any written warnings posted on the subject Jaa¿zzt Walk-In Tub at issue.

REOU4ST NO. 12:

Any and all documents that relate to the design of the subject Jact,zzi Walk-In Tub

involved in the occtrrïenqe complained of in the Plaintifß' Complaint.

Any and all documents that relate to the production of the subject Jaqvzi Walk-In Tub

involved in the occrurence complained of in Plaintiffs' Complaint.
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REOTIEST NO. 14:

All documents which afforded liability insurance or selÊinsured status for the incident

which is the subject matter of the Plaintiffs' Complaint.

REOTJEST NO. 15:

Any and all documents that relate to the production of the subject JacttzzrWalk-In Tub

in the occr¡rrence complained of in Plaintiffs' Complaint.

REOUI$T NO*.16:

Any and all documents that relate to the schematics of the subject Jac;.tzzi Walk-ln Tub

involved in the occurrence complained of in Plaintiffs' Complaint.

REOUES No. 17:

Any documents prepared during the regular course or business as a result of the

incident complained of in the Plaintiffsr Complaint.

REOT]EST NO. 18:

Any and all documentary evidence regarding failures and malfunctions of the Jacuzzi

Walk In Tub. This may be in the form of direct complaints from ,*to*rrs to the manufacturer,

or indirect reports such as wananty claims through dealers. It may also be derived from

developmental testing, investigations by government agencies, and product liability lawsuits.

REOUEST NO. 19:

Any and all documents and communications containing the name, home and business

address and qualifications of all persons who have been retained or specially employed by

Defendant( s) in anticlpatíon of litigation ot preparation fot trial and who are nof expected to be

called as witnesses at trial or as to whom no such decision has yet been made, and attach any

documents or communications received from said person(s). If there are no documents or

5
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conrmunications, then the name of said person(s) as well as their home and business addresses

should be provided.

REOUEST NO.20:

The entire claims and investigation file or files including but not limited to daily activity

sheets, diary sheets, and status sheets of any insurance adjuster and/or risk employee/manager,

intemal memoranda regarding this claim created, sent and/or received by any insurance adjuster

or other adjuster, risk employee/manager and/or by the Defendant(s) or an agent/employee of

the Defendant(s), communications to and from all insurance carriers, parties, Defendant(s), or

potential parties, request(s) for investigation, and/or reports/findings of investigators, both in-

house and/or independent and/or all insurance policies of the Defendant(s), excluding

references to mental impressions, conclusions, or opinions representing the value or merit of the

claim or defense or respecting süategy or tactics and privileged communications from counsel

BEOUEST NO.21:

All statements and communications of any and all witnesses including any and all

statements of Plaintiff(s) and Defendant(s), including taped recordings, whether transcribed or

not, as well as all written statements.

RFOUEST NO.22:

The name, home and business address of the insurance carrier ínvestigators employed by

the Defendant(s) or its insurance ca¡rier to investigate this claim, treatment of the Plaintiff(s),

witnesses, or any other aspect of the incidents that form the basis of Plaintiff(s) Complaint.

Also, attach any documents, records or communications of or prepared by the investigator

acquired as a result of their investigation(s), including but not limited to telephone calls,
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conespondence, facsimiles, e-mail, billing, inspections or observations, interviews, sktements

and/or findings.

REOUEST NO.23:

The name, home and business address, background and qualifications of any and all

persons in the employ of Defendant(s), who in anticipation and/or preparation of litigation, is

expected to be called to trial.

BEOUEST NO. 24:

Any and all documents and communications containing the name and home and'

business addresses of all individuals contacled as potenrial witnesses.

REOUEST NO. 25:

Any and all documents and communication substantiating any defense to

Plaintiffs' Complaint.

REOUEST NO.26:

Any all videotapes, photographs, notes, memorandums, technical data, and

internal documents of any and all testing conducted by this Defendant's research and

design experts on the same model as the subject lsctttzi Walk In Tub.

REOUEST NO.27:

Any sales material provided to elderly folks (over the age of 55) conceming the safety

features of the Jact¿zzi Walk In Tub. (These should be documents that were used prior to the

date of loss of February 27,2014).
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RfiQUpSl'N9. a7;

Plcasc producc thc qtralilication of Mark J' Sontag,lr4.D.

Rlious$,r r.,ì9,-f.8,

Please produüc thc contracl bctu'cen .lacuzzi and M¿u'k .1. Sontag, M'D.

TIOQ-UIIST NO.49:

Please procluce all docu¡:rerlt¿rtion regârding the dangers associated with hathing.lactrz"zi

lracl in its possessio¡'¡ on or prior to Ëebruary 27,2014.

DAl ËD 1l{ls I cla¡' o1'May.2017

RICHAIID HAIIIITS I,A\ry !'TIIM

Iiy: 4 t3¿D
I]HNJAMIN P. CLOWARD ESQ
Nevada [J¿rr No. I 1087

801 South Fourth Strect
I-as Vcgau, Nsvada Bql0l
A t t or neys .fitr P la i ni iflir
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T)ursua¡rl to NlìCl'} 5(tr). I hcrcby rccrtifi, tltat I anr an cntl)loyüc ol'thc lllCilAIìD
ItAIlt{lS I-AW IìIRM ând tlì¿¡t on the l, da¡,,',¡ ir4ay 2017, lcausec! thc fbregoing

Pt,.A,lN'l'lPIì DDtlOR.At-l l'AN4ANl"lNl tlRsl"Sll,'f OF RliQtJtìS]- FOR PI{ODUCI'ION OI:

DOCIJI1MIiN'|S 1'O DliFËNDAN'l'..|ÂCUZZI lNC.'S to bc scrvcd as f'<rllor.vs:

II'ïIIiTCA'TN OF SIìRV

tX] pursu¿tnt 1o N.li.l;.C.lt. I b¡r servillg it via elcctronic scrvicc

lVlichoclc lì. Stobcrski. lisq.
Daniel Labouuty, Esc¡.

Ol,-SON, CANNON, GOITM LTY
,A.NCJUI-O & S]'OBI]RSKI
9950 Wcst Clreyenne ¡\r,ilnue
l-as Vcgas" Ncvscla 89129
;1 t r o n rc ys .f þ r D e.lþ n ¡l u n t I l ö lul Ii (' L K: K, IJ.(:

Vaughn ¡\. Crawford
Joshua D. Cools
SNIII,[, & $/ILMER I,.I..P.
3883 Lloward Hr"rghes Parkway, Suite ll00
Las Vegas, NV 89169
Åt torneys "for J¡lCUZfl 8 RÁN DS, I NC.

Ëliz¿rbcth A. Skanc. l3sc¡.

I)ic¡llc C. Wr:cnn, Iisq.
SI{ANf: wlLCOX t.i.P
I 120 'I'own Ce¡rter Drive. Suitc 200
Las Vegzrs. NV 891j14

¡l I I o r n e y.r .lb r Ð c.{b n tl u n t ;' (l r o s.r ü eJ c t r I u n I i
Oross-(il¿titn¿¡nt
ß f;s!'tv,4t' ß u il. DI Nü & R li\l2 Dlil"lNG.
INC.

Scott I{. Cook, [!sq.
Jennifbr 1,. Micheli, lisq.
KOT,ISAR & LAATIIAM
400 South l{amparl Blvd.. Suitc 400
[.as Vegas, NV 89145
A t t or n ays .lit r'l'h ir d-P ut' tJ, Dqfendq n t
7"1 {l! C H ICqÍG2 f¡ï [.lC ïT C)ùÍP¡|NI'

Meghan M. Cìoodwin, lìsq
'l'llORNDAi, ARMS'I'R()NCì DËl.K
t}A¡,,I( IìNBUSI{ & E ISING ljI{
I 100 E. Bridger Avenuc
[,as Vegas, Nevada 89101
Áttorneys.f'or Defendants fû'sl Street ./itr
ßoomers & Beyond and ¿111"[[R Dealers

Joshus D. Cools. lisc¡.

SNAI.L & V\/ILMER T,I,I}
3883 l{or'urcl I'lughes Palkrvay. Suitc ll00
1,o5 y*grgasr j.¡*cr,¿ìda 89169
At tarneys .þr llel'endnnl, .Iazuzii lìrunds

.rosaPH P. GÄtìtN. ItsQ.
[.II,soN. NliìlLSON, col,B. snt.'fzlllì &
GARIN, P.

9900 Covington Cross Drive. Suite I20
f..as Vcgzrs. Nevada 89144
Å I t o r n e.1',.s .fit r D a fe ntl u n t s, Il¿ i I I i u nt lì u il a ue{

lSudds l:'lumbing

of the RlCllAIìD l'l;\lì.Jl.lfi f.,,,\W FlllMAu

l?
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EXHIBIT 212 

EXHIBIT 212 

MEMORANDUM TO DISCOVERY 
COMMISSIONER BULLA 

SUBJECT TO PROTECTIVE ORDER - WILL BE 
SUBMITTED TO JUDGE'S CHAMBERS 

PURSUANT TO ORDER
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Snell & Wilmer 
____________  L.L.P. ____________

LAW OFFICES 

3883 Howard Hughes Parkway 
Suite 1100 

Las Vegas, NV  89169 
702.784.5200 

702.784.5252 (Fax) 
www.swlaw.com 

4842-1020-5560 1 

 

 

D E N V E R  

L A S  V E G A S  

L O S  A N G E L E S  

L O S  C A B O S  

O R A N G E  C O U N T Y  

P H O E N I X  

R E N O  

S A L T  L A K E  C I T Y  

T U C S O N  

TO: Discovery Commissioner 
MEMO FROM: Joshua D. Cools 
CASE NO: A-16-731244-C 
RE: In Camera review of documents produced in Jacuzzi’s search 

for other incidents 
DATE: October 12, 2018 

CONFIDENTIAL 
ATTORNEY-WORK PRODUCT 

FOR IN CAMERA REVIEW 

Pursuant to the court’s order, this memo provides an explanation of Jacuzzi Inc.’s 
(“Jacuzzi”) search for other incidents.  The spreadsheets created as part of this search are attached 
hereto.  As a prefatory matter, Jacuzzi Inc.’s customer service/warranty database is shared with 
other companies in Jacuzzi’s corporate family.  These other companies are not parties to this 
action, and do not manufacture or distribute bath products, let alone walk-in tubs.  This is 
significant, particularly as to the search of pre-2014 records because the searches could not 
adequately discriminate between walk-in tubs and other unrelated products. 

A. Search of 2008-2014 records 

Jacuzzi’s pre-2014 customer service/warranty records are stored in a historical warranty 
database.  The entries include data either directly input into the database or that was recorded on 
manual notes and then input in the database.  After being input into the database, any manual notes 
were contemporaneously destroyed.   

Jacuzzi’s IT support ran each search term separately.  A spreadsheet was created for each 
term containing three fields: CORE, SER, and INFO.  CORE is a field related to product 
identification.  SER is a field for serial numbers, but as the serial number of some products is not 
provided when a customer contacts the company, the field is at times populated with other types 
of product identification information.  INFO is a field that captures the database information that 
includes the applicable search term.  After the searches were performed, each line entry on the 
spreadsheets was reviewed to determine if there was any indication of relevance to Plaintiffs’ 
claims.  An initial review of the line item entries was performed to rule out entries that clearly 
were not related to walk-in-tubs and/or were clearly not related to the Plaintiffs’ claims.  Although 
time consuming, it was easy to rule out the majority of the entries, as many predate Jacuzzi’s first 
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ANTI SLIP, RECOMMENDS 
REPLACEMENT...CR RECOMMENDS 
REPLACEME 

Pre-2008; not a walk-in tub 

      
$235 DUE TO THE CRACK BEING ON THE 
NONSLIP BOTTOM OF THE BAT 

Pre-2008; not a walk-in tub 

      
ALTHOUGH IT WAS REPAIRABLE SHE 
WOULD LOSE HER NON-SLIP 

Pre-2008; not a walk-in tub 

    
08/17/04 CUST REPORTS BASE IS SLIPPERY, 
WIFE HAS SLIPPED. TO 

Pre-2008; not a walk-in tub 

    
EFECT. CUST NOT HAPPY-SAID BOTTOM 
VERY SLIPPERY..........MEE 

Pre-2008; not a walk-in tub 

      
IN THE TUB AND SLIPPED AND FELL. WHEN 
SHE FELL HER ELBOW 

Pre-2008; not a walk-in tub 

      
IT'S ON BOTTOM IN NON SLIP AREA, LOOKS 
INSTALLED RIGHT..... 

Pre-2008; not a walk-in tub 

      
UST HAVE SLIPPED THRU THE CRACKS..WL 
MK SURE IT GOES OUT TDA 

Pre-2008; not a walk-in tub 

      
K ON FLOOR OF TUB IN SLIP RESISTANT 
TEXTURE, CANNOT MATCH TE 

Pre-2008; not a walk-in tub 

  
S VERY SLIPPERY.  EVEN WITH 2 GRAB 
BARS, CUST FEET SLIP. LEF 

Pre-2008; not a walk-in tub 

  
CT AND WET SAND FLOOR OF BATH SO IT'S 
NOT SO SLIPPERY....... 

Pre-2008; not a walk-in tub 

      
SLIPERY FOR HER. SHE CURRENTLY HAS A 
MAT ON THE FLOOR AND 

2008; no injury claim; electrical 
not functioning properly; but also 
complained that tub is slippery 

      
SEAT AND SHE CONTINUES TO BE 
SLIPPERY. ER 

Continuation of entry above, that 
again includes the term “slip” 

      
ON HER BATHROOM FLOOR SO WHEN SHE 
WALKS IN SHE SLIPPS. SENT 

2008; not a tub issue; slippery 
bathroom floor 

      
ON THE SLIP RESISTANT BOTTOM OF TUB. 
AGENT USED CLAIM #36056 

2008; no injury claim; not a walk-
in tub 

      
9.17.09 AGENT STATED CONSUMER UPSET 
THAT THE NON-SLIP BOTTOM 

2009; not a walk-in tub 

      
SLIPPERY FLOOR - INQUIRED OF BATH 
ADDITIVES USED IN UNIT - P 

2014, post-incident; not a walk-in 
tub. 

      
SLIPPERY, ADVISED TO USE DAWN 
DISWASHING DETERGENT TO CLEAN 

2014, post-incident; not a walk-in 
tub 

 
Attached as Exhibit A is the spreadsheet generated searching the pre-2013 database for 

Plaintiffs’ terms, each with their own sheet.   
 
B. Search of 2013-2014 records 
 
In 2014, Jacuzzi transitioned to using a new customer service/warranty database 

management program, SalesForce.  Jacuzzi was able to import some of the historical data into 
Salesforce, and a separate search was done for records in that database.  This newer database 
allowed for much more precise searching and Jacuzzi searched these records as well.  There were 
1,633 hits based off Plaintiffs’ terms.  Jacuzzi only looked at the pre-February 2014 claims because 
of the parties’ agreement to limit the search accordingly.   There were no pre-incident relevant 
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claims—most of the hits involved installation or plumbing issues.  Attached as Exhibit B is the 
spreadsheet generated searching the 2013-2014 records. 

 
C. Search of post-incident claims of personal injury or death. 
 
Following the Court’s direction at the July 20, 2018 hearing, Jacuzzi performed a 

subsequent incident search for any claims involving injury or death.  Rather than using Plaintiffs’ 
prior search terms, which were inconsistent with the Court’s order and not particularly helpful in 
identifying claims, Jacuzzi searched using the terms: death, pain, hurt, injure, injuries, injury.  We 
produced the database entry for each relevant hit 
 

This memo is provided ex parte for in camera review, along with the attached 
documents, pursuant to the Court’s order and without waiving any protections afforded by 
the attorney-client privilege, work product doctrine, or any other rights afforded under the 
Nevada rules and applicable law.   

  
 
JDC:jmd 
 
Attachment 
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Defendant Aithr Dealter Inc Christopher John Curtis
   Retained

 7023660622(W)
 

Defendant Benton, Hale Philip Goodhart
   Retained

 7023660622(W)
 

 

 

 

 

Defendant First Street for Boomers & Beyond Inc Christopher John Curtis
   Retained

 7023660622(W)
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