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Forensic Computer Search 

05/15/19 6 1319–1347 

22 Plaintiffs’ Motion to Expand Scope of 
Evidentiary Hearing 

08/09/19 8 
9 

1974–2000 
2001–2045 

79 Plaintiffs’ Motion to Reconsider the Court’s 
Order Granting in Part, and Denying in Part, 
Defendant Jacuzzi’s Motion to Reconsider the 
Court’s Order Denying Defendant’s Motions in 
Limine Nos. 1, 4, 13, and 21 

04/29/21 29 7196–7229 

7 Plaintiffs’ Renewed Motion to Strike 
Defendant Jacuzzi, Inc. d/b/a Jacuzzi Luxury 
Bath’s Answer for Repeated, Continuous and 
Blatant Discovery Abuses on Order Shortening 
Time 

01/10/19 1 
2 

76–250 
251–435 
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43 Plaintiffs’ Reply Defendant Jacuzzi Inc. Doing 
Business ad Jacuzzi Luxury Bath’s 
Evidentiary Hearing Closing Brief 

12/31/19 25 
26 

6179–6250 
6251–6257 

29 Plaintiffs’ Reply in Support of Motion to 
Expand Scope of Evidentiary Hearing 

08/21/19 16 
17 

3884–4000 
4001–4010 

86 Plaintiffs’ Reply in Support of Plaintiffs’ 
Motion to Reconsider the Court’s Order 
Granting in Part, and Denying in Part, 
Defendant Jacuzzi’s Motion to Reconsider the 
Court’s Order Denying Defendant’s Motions in 
Limine Nos. 1, 4, 13, and 21 and Opposition to 
Jacuzzi’s Countermotion to Clarify Issues that 
the Jury Must Determine, Applicable Burdens 
of Proof, and Phases of Trial and FirstStreet 
for Boomers and Beyond, Inc. and AITHR 
Dealer, Inc.’s Joinder Thereto 

06/01/21 32 7803–7858 

9 Plaintiffs’ Reply in Support of Plaintiffs’ 
Renewed Motion to Strike Defendant Jacuzzi, 
Inc. d/b/a Jacuzzi Luxury Bath’s Answer for 
Repeated, Continuous and Blatant Discovery 
Abuses on Order Shortening Time 

01/29/19 4 
5 

922–1000 
1001–1213 

17 Plaintiffs’ Reply in Support of Their Motion for 
Reconsideration Re: Plaintiffs’ Renewed 
Motion to Strike Defendant Jacuzzi, Inc.’s 
Answer and Motion for Clarification Regarding 
the Scope of the Forensic Computer Search 

06/14/19 8 1779–1790 

67 Plaintiffs’ Reply to: (1) Defendant Jacuzzi, Inc. 
dba Jacuzzi Luxury Bath’s Brief Responding to 
Plaintiffs’ Request for Inflammatory, 
Irrelevant, Unsubstantiated, or Otherwise 
Inappropriate Jury Instructions; and (2) 
Defendant FirstStreet For Boomers & Beyond, 
Inc., AITHR Dealer, Inc., and Hale Benton’s 
Objections to Plaintiffs’ Demand for Certain 
Jury Instructions and Rulings on Motions in 
Limine Based on Court Striking Jacuzzi’s 

11/10/20 28 6906–6923 
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Answer Re: Liability 

63 Plaintiffs’ Response to Defendant Jacuzzi Inc. 
d/b/a Jacuzzi Luxury Bath’s Objections to 
Plaintiff’s [sic] Proposed “Order Striking 
Defendant Jacuzzi Inc., d/b/a Jacuzzi Luxury 
Bath’s Answer as to Liability Only” Submitted 
October 9, 2020 

10/20/20 27 6713–6750 

56 Plaintiffs’ Response to Defendant Jacuzzi’s 
Notice of Waiver of Phase 2 Hearing and 
Request to Have Phase 2 of Evidentiary 
Hearing Vacated 

09/21/20 27 6562–6572 

25 Plaintiffs’ Supplement to Motion to Expand 
Scope of Evidentiary Hearing 

08/20/19 9 2242–2244 

30 Recorder’s Transcript of Evidentiary Hearing – 
Day 1 

09/16/19 17 4011–4193 

58 Recorder’s Transcript of Evidentiary Hearing – 
Day 1 

09/22/20 27 6574–6635 

31 Recorder’s Transcript of Evidentiary Hearing – 
Day 2 

09/17/19 17 
18 

4194–4250 
4251–4436 

32 Recorder’s Transcript of Evidentiary Hearing – 
Day 3 

09/18/19 18 
19 

4437–4500 
4501–4584 

36 Recorder’s Transcript of Evidentiary Hearing – 
Day 4 

10/01/19 19 4596–4736 

21 Recorder’s Transcript of Hearing Pursuant to 
Defendant Jacuzzi’s Request Filed 6-13-19, 
Defendant Jaccuzi, Inc. d/b/a Jacuzzi Luxury 
Bath’s Request for Status Check; Plaintiffs’ 
Motion for Reconsideration Re: Plaintiffs’ 
Renewed Motion to Strike Defendant Jacuzzi, 
Inc.’s Answer and Motion for Clarification 
Regarding the Scope of the Forensic Computer 
Search 

07/01/19 8 1887–1973 

52 Recorder’s Transcript of Pending Motions 06/29/20 27 6509–6549 
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61 Recorder’s Transcript of Pending Motions 10/05/20 27 6639–6671 

94 Recorder’s Transcript of Pending Motions 07/14/21 32 
33 

7893–8000 
8001–8019 

90 Reply in Support of “Countermotion to Clarify 
Issues that the Jury Must Determine, 
Applicable Burdens of Proof, and Phases of 
Trial” 

06/30/21 32 7862–7888 

50 Reply to Plaintiffs’ (1) response to Jacuzzi’s 
Objections to Proposed Order, and (2) 
Opposition to Jacuzzi’s Motion to Clarify the 
Parameters of Any Waiver of Attorney-Client 
Privilege 

06/24/20 26 
27 

6495–6500 
6501–6506 

3 Second Amended Complaint 05/09/16 1 24–33 

4 Third Amended Complaint 01/31/17 1 34–49 

10 Transcript of All Pending Motions 02/04/19 5 
6 

1214–1250 
1251–1315 

20 Transcript of Proceedings – Defendant 
Jacuzzi, Inc.’s Request for Status Check; 
Plaintiffs’ Motion for Reconsideration 
Regarding Plaintiffs’ Renewed Motion to 
Strike Defendant Jacuzzi, Inc.’s Answer and 
Motion for Clarification Regarding the Scope of 
the Forensic Computer Search 

07/01/19 8 1794–1886 

74 Transcript of Proceedings: Jury Instructions 12/21/20 29 7119–7171 

68 Transcript of Proceedings: Motion to Strike 11/19/20 28 
29 

6924–7000 
7001–7010 

71 Transcript of Proceedings: Motions in Limine: 
Jacuzzi’s Nos. 1, 4, 13, 16, and 21/First Street’s 
No. 4; Jury Instructions 

12/07/20 29 7050–7115 
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CERTIFICATE OF SERVICE 

I certify that on October 5, 2021, I submitted the foregoing 

“Petitioner’s Appendix” for filing via the Court’s eFlex electronic filing 

system.  Electronic notification will be sent to the following: 

Benjamin P. Cloward 
RICHARD HARRIS LAW FIRM 
801 South Fourth Street 
Las Vegas, Nevada 89101 

Attorneys for Real Parties in Interest 

I further certify that I served a copy of this document by mailing a 

true and correct copy thereof, postage prepaid, at Las Vegas, Nevada, 

addressed as follows: 

The Honorable Crystal Eller 
DISTRICT COURT JUDGE – DEPT. 19 
200 Lewis Avenue  
Las Vegas, Nevada 89155 

Respondent 

 /s/ Jessie M. Helm 
An Employee of Lewis Roca Rothgerber Christie LLP 
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Defendant Homeclick LLC Michael E Stoberski

   Retained
 7023844012(W)

 

Defendant Jacuzzi Inc  Doing Business As  Jacuzzi
Luxury Bath

Vaughn A. Crawford
   Retained

 7027845200(W)
 

 

Plaintiff Ansara, Robert  Now Known As  Robert
Ansara Personal Rep of the Estate of
Michael Smith

Benjamin P. Cloward
   Retained

 702-385-1400(W)
 

Plaintiff Estate of Sherry Lynn Cunnison Benjamin P. Cloward
   Retained

 702-385-1400(W)
 

 

Plaintiff Tamantini, Deborah Benjamin P. Cloward
   Retained

 702-385-1400(W)
 

 

 

Trust Estate of Sherry Lynn Cunnison Benjamin P. Cloward
   Retained

 702-385-1400(W)

E����� � O����� �� ��� C���.

03/04/2019  Minute Order  (10:00 AM) (Judicial Officer Scotti, Richard F.)
 
  Minutes

03/04/2019 10:00 AM
- Order RE: Pending Motions The Court sets down an Evidentiary

Hearing on the issue of sanctions for March 28, 2019, 10:30 AM (3
hours). The Court hereby lifts any Stay that existed in this case. The
parties should proceed with any further discovery until and unless the
Court Orders otherwise. In the upcoming sanctions order the Court is
inclined to impose some monetary sanctions, at the very least, and re-
allocate the fees and costs related to discovery. A tentative new
Discovery Deadline is March 21. The Court shortens Notice for any
further Depositions that either side needs to take to one week.
Protective orders, if really necessary, may be sought on one day
notice and heard by telephone conference. Plaintiff is permitted to take
a further deposition of the corporate representatives of Jacuzzi and
First Street, regarding Chopper, marketing and advertising, and the
First Street dealers that existed between 2008 and the date of the
incident. Plaintiff is entitled to locate and depose Chopper if that has
not been done already. Plaintiff is entitled to take the depositions of
the First Streets Dealers. The parties are directed to again cooperate
in good faith to conduct the forensic review previously ordered by the
Discovery Commissioner-if it still has not been complete-and, of
course, the scope shall be all incidents involving a Jacuzzi walk-in tub
with inward opening doors, for the time period of January 1, 2008,
through the date of filing of the complaint, where a person slipped and
fell, whether or not there was an injury, whether or not there was any
warranty claim, and whether or not there was a lawsuit. This case is
still set to be tried on the Court's April 22 five-week stack. The Court
will entertain a Stipulation to continue if the parties collectively want a
continuance. The Court requests the parties to identify, by filed brief
(no more than two (2) pages); (1) What discovery has been conducted
in this case since February 4, 2019; (2) The names of any relevant
customers of Jacuzzi/First Street that have died; (3) What additional
discovery Plaintiff would need to conduct if the Court were not to strike
Defendants Answers; and (4) any new developments that the Court
should know about. Please provide this by Thursday March 8, 2019. At
this time the Court believes that an Evidentiary Hearing is necessary
to determine whether, and the extent to which, sanctions might be
assessed against Jacuzzi and/or First Street for failure to timely
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disclose the Chopper incident. The Court will elaborate on this more in
the upcoming sanctions Order. CLERK'S NOTE: This Minute Order
has been electronically served to all registered parties for Odyssey
File & Serve. /lg
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Snell & Wilmer 
____________

 L.L.P. 
____________

 

LAW OFFICES 

3883 Howard Hughes Parkway 
Suite 1100 

Las Vegas, NV  89169 
702.784.5200 

702.784.5252 (Fax) 
www.swlaw.com 

 

Snell & Wilmer is a member of LEX MUNDI, The Leading Association of Independent Law Firms. 

 

 

Joshua D. Cools 
(702) 784-5267 

jcools@swlaw.com 
 

D E N V E R

L A S  V E G A S

L O S  A N G E L E S

L O S  C A B O S

O R A N G E  C O U N T Y

P H O E N I X

R E N O

S A L T  L A K E  C I T Y

T U C S O N

  
 

April 3, 2018  

 
 
Via Email 
Benjamin@RichardHarrisLaw.com 
 
Benjamin P. Cloward, Esq. 
RICHARD HARRIS LAW FIRM 
801 S. Fourth Street 
Las Vegas, NV 89101 
 

Re: Cunnison, et al. v. Jacuzzi Luxury Bath, et al., Case No. A-16-731244-C 

Dear Mr. Cloward: 

Pursuant to our agreement, please see the attached privilege log.  This log identifies pre- 
internal communications related to Ms. Cunnison’s claim between the date of the incident 
(February 21, 2014) and the date that Plaintiffs filed suit (February 3, 2016) and the basis for 
why the communication is privileged.  This is in addition to any applicable objections asserted in 
Jacuzzi’s responses to the applicable discovery requests.  In addition to Jacuzzi’s attorneys, 
several individuals are identified on the log: 

 
Kurt Bachmeyer – Director of Warranty & Technical Services 
William Demeritt – Vice President and Director of Risk Management 
Ray Torres – Vice President of Operations & Engineering  
Pamela Penksa – Gallagher Bassett Third Party Administrator 
Bob Rowan – Chief Executive Officer 
Joseph Davis – President, Jacuzzi Luxury Bath 
Brandon Riseling – Data Center and Server Administration Manager  
Elenita Jaramillo – Legal assistant  
Mark Allen – Vice President of Information Technology 
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Snell & Wilmer 
 L.L.P.  

 

 
Benjamin P. Cloward, Esq. 
April 3, 2018 
Page 2 

 

 

In addition, Jacuzzi identified one document that is not privileged.  We will serve a 
supplemental production, but I have attached a copy of the non-privileged document as well. 

 
Please contact me if you have any questions. 
 

 
 
 

Very truly yours, 

Snell & Wilmer 

Joshua D. Cools   
 
JDC:tcs 
Attachments 
 4815-6507-2736.1 
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  From:   Simetz, Nicole </O=JACUZZI ORGANIZATION/OU=FIRST ADMINISTRATIVE  
  GROUP/CN=RECIPIENTS/CN—NSIMETZ>

  To:       benjamin©richardharrislaw.corn
Sent.   5/5/2014 1:42:25 PM
Subject:    Cunnison Claim  
Attachments:  image003.jpg

Dear Mr. Cloward,

I just wanted to follow up with you regarding our telephone call last week. You mentioned that your office has requested
medical reports as well as a fire report from the local fire department regarding this case. With that said, I just wanted to
touch base with you and see if you have received any of this requested information to date, and if not, whether or not you
have a status as to when we could expect to receive the same.

Thank you in advance and we look forward to your response.

Best regards,

Nicole

Nicole Simetz-Young J.D.
Legal Department

<http://www.jacuzzi.com/> www.jacuzzi.com

13925 City Center Drive Suite 200 / Chino Hills CA 91709

  0) 909.247.2106 (c) 909.217.4887 (f) 909.247.258

This email and any attachments are confidential and may be legally privileged. If you are not the intended recipient, please
notify the author by replying to this email message, and then delete all copies of the email on your system. If you are not the
intended recipient, you must not disclose, distribute, copy, print or use this email in any manner. Email messages and
attachments may contain viruses. Although we take precautions to check for viruses, we make no assurances about the
absences of viruses. We accept no liability and suggest that you carry out your own virus checks.

JACUZZI002477

0939

005765

005765

00
57

65
005765



EXHIBIT 216 

EXHIBIT 216 

005766

005766

00
57

66
005766



8fd90efa-5908-4fb1-8c02-35f8c0f412d8

DAVID MODENA - 12/11/2018
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Page 1
1 DISTRICT COURT

CLARK COUNTY, NEVADA
2
ROBERT ANSARA, as Special

3 Administrator of the Estate of
SHERRY LYNN CUNNISON, Deceased;

4 MICHAEL SMITH individually, and heir
to the Estate of SHERRY LYNN CUNNISON,

5 Deceased; and DEBORAH TAMANTINI
individually, and heir to the

6 Estate of SHERRY LYNN CUNNISON,
Deceased,

7 Plaintiffs,
vs. CASE NO. A-16-731244-C

8 DEPT. NO.
FIRST STREET FOR BOOMERS &

9 BEYOND, INC.; AITHR DEALER, INC.;
HALE BENTON, Individually, HOMECLICK,

10 LLC.; JACUZZI LUXURY BATH, d/b/a
JACUZZI, INC.; BESTWAY BUILDING &

11 REMODELING, INC.; WILLIAM BUDD,
Individually and as BUDDS PLUMBING;

12 DOES 1 through 20; ROE CORPORATIONS
1 through 20; DOE EMPLOYEES 1 through

13 20; DOE MANUFACTURERS 1 through 20; DOE
20 INSTALLERS 1 through 20; DOE

14 CONTRACTORS 1 through 20; and DOE 21
SUBCONTRACTORS 1 through 20, inclusive,

15
Defendants.

16
17    * * * * * * * * * * * * * * * * * * * * * * * * * * * *
18 VIDEOTAPED DEPOSITION OF DAVID MODENA
19    * * * * * * * * * * * * * * * * * * * * * * * * * * * *
20
21 December 11, 2018
22
23                      Richmond, Virginia
24 Job No. 508962
25 Reported By:  Angela N. Sidener, CCR, RPR

DAVID MODENA - 12/11/2018

www.litigationservices.com
Litigation Services  |  800-330-1112

Page 2

1           Videotaped deposition of DAVID MODENA, Rule
2 30(b)(6) Designee for Defendants FIRST STREET FOR BOOMERS
3 AND BEYOND, INC. and AITHR DEALER, INC., taken by and before
4 Angela N. Sidener, CCR, RPR, and Notary Public in and for
5 the Commonwealth of Virginia at large, pursuant to Rules 26
6 and 30(b)(6) of the Rules of Civil Procedure, and by Notice
7 to Take Deposition; commencing at 10:31 a.m., December 11,
8 2018, at Regus, 919 East Main Street, Suite 1000, Richmond,
9 Virginia 23219.

10
11 Appearances:
12           RICHARD HARRIS LAW FIRM

          By:  BENJAMIN P. CLOWARD, ESQ.
13           801 South Fourth Street

          Las Vegas, Nevada 89101
14           Counsel for Plaintiffs
15           THORNDAL ARMSTRONG

          By:  PHILIP GOODHART, ESQ.
16           1100 East Bridger Avenue

          Las Vegas, Nevada 89101-5315
17           Counsel for Defendants

          First Street for Boomers and Beyond, Inc.
18           and AITHR Dealer, Inc.
19           STACY LANDIS HACKNEY, ESQ.

          In-House Counsel for First Street for Boomers
20           and Beyond, Inc. and AITHR Dealer, Inc.
21           SNELL & WILMER, LLP

          By:  JOSHUA D. COOLS, ESQ.
22           3883 Howard Hughes Parkway, Suite 1100

          Las Vegas, Nevada 89159
23           Attorney for Defendant Jacuzzi Brands, LLC
24 Also Present:
25           Laura Cooney, Videographer

DAVID MODENA - 12/11/2018

www.litigationservices.com
Litigation Services  |  800-330-1112

Page 3

1
2 I N D E X
3
4 DEPONENT
5 DAVID MODENA
6 Examination By: Page
7 Direct              Mr. Cloward 4
8
9

10           EXHIBITS RETAINED BY PLAINTIFFS' COUNSEL
11 No.       Description Page
12 1         Binder of Documents Produced by         65

          First Street for Boomers and Beyond
13
14 2         Electronic PDF File of Original         113

          Contents in Leave-Behind Folder
15
16
17
18
19
20
21
22
23
24
25

DAVID MODENA - 12/11/2018
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Litigation Services  |  800-330-1112

Page 4

1                THE VIDEOGRAPHER:  This is the beginning of
2 disc number 1 in the videotaped deposition of David Modena.
3 We are on the record on December 11, 2018, at 10:31 a.m.
4 Counsel have agreed to waive the usual videographer's
5 introduction.
6                Would you please introduce yourselves,
7 starting with Plaintiff's Counsel, and the court reporter
8 will please swear in the witness.
9                MR. CLOWARD:  My name is Ben Cloward, and I

10 represent the plaintiff.
11                MR. GOODHART:  This is Philip Goodhart, and I
12 represent First Street and AITHR Dealers.
13                MS. HACKNEY:  Stacy Hackney, counsel for
14 AITHR Dealer and First Street.
15                MR. COOLS:  Joshua Cools, counsel for
16 Jacuzzi, Inc.
17 DAVID MODENA,
18         having been duly sworn, testified as follows:
19 DIRECT EXAMINATION
20 BY MR. CLOWARD:
21      Q    Good to go.  How are you today, sir?
22      A    Very good.  Thanks.
23      Q    What -- what do you prefer to be called?
24      A    Just call me Dave.
25      Q    Okay.
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1      A    Dave's good.
2      Q    Dave, I appreciate that.  My name is Ben, and I
3 represent the plaintiffs.  As I'm sure you're aware, this is
4 what's called a Rule 30(b)(6) deposition.  And what that
5 means is you've been designated as kind of the corporate
6 spokesperson to speak on behalf of the companies designated
7 in the notice.  Are you aware of that?
8      A    Yes.
9      Q    Okay.  And so I always like to just give a couple

10 admonitions.  I'm sure you've been deposed before.
11      A    Not -- not -- no, I don't think so.
12      Q    First time?
13      A    Probably so.  I don't -- I can't recall to this
14 level, yes -- so, no.
15      Q    Hopefully it will be a decent experience for you.
16      A    It's going to be.
17      Q    Try not to make it too rough on you.  But as the
18 designee, the corporate designee, because you're speaking on
19 behalf of the company, at times I may ask a question and
20 maybe you have a personal opinion about a specific topic,
21 but you know that the company does it a different way, I
22 mean no disrespect by this at all, I'm not interested to
23 know your personal opinion, because your testimony is
24 binding on the company.  You know, that's what I'm
25 interested in.
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1           You know, maybe if there are certain issues that
2 you have a personal opinion about, we can talk about those
3 another day.  Does that make sense?
4      A    Yes.  Yes.
5      Q    Okay.  And then, similarly, companies obviously
6 change, policies change, people change, the way things are
7 done changes sometimes.  And so if, say, for instance,
8 things are done differently today than they were back in
9 2011 through early 2014, I'm not interested to know today,

10 as I am interested in the operative time period that I've
11 just given you.
12           And when I say the operative time period, what I
13 mean by that is from, you know, the inception of the
14 agreement between Jacuzzi and First Street and AITHR to the
15 time shortly after, maybe one month after my client died, so
16 that's kind of the period when I talk about policies and
17 things like that, advertising practices, things of that
18 nature.
19      A    Sure.
20      Q    If, say, for instance, something is -- has
21 changed, I'm asking you, you know, in -- urging you to
22 please let me know in your testimony, because what I don't
23 want to have happen is I ask you a question and you give me
24 an answer and we kind of rely on that answer.  And then we
25 go to trial and then at trial you say, "Well, I didn't tell
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1 you, but I meant to mean -- meant to say that we changed
2 things, and that's not the way that we did it back then.  We
3 do that now, so that didn't apply back then.  Does that make
4 sense?
5      A    Absolutely, yeah.  I will --
6      Q    So I kind of just want to be able to rely on the
7 testimony, and so if there are, you know, changes, I would
8 just ask that you, you know, let me know.  I guess, qualify
9 your answer.

10           And then the other thing, in Nevada we have a case
11 called Coyote Springs.  It's kind of a weird case that took
12 a lot of practitioners, a lot of lawyers off guard, but what
13 that stands for is, is that during breaks, any conversation
14 that you have with counsel is no longer privileged while the
15 deposition is going, and I always -- I think it's fair to
16 just let people know that, so if, you know -- if there's a
17 big, long discussion during a break, I'm going to ask you
18 about it.  I just think that that's fair for me to tell you
19 that, so I just would caution you about that.
20           Do you have any -- any questions about the process
21 before we begin?
22      A    The only thing I can think of, and I can -- I can
23 raise the question, maybe, when the time comes up, but there
24 will be situations, I suspect, you'll ask me a question and
25 I won't know for sure, and I can --
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1      Q    Okay.
2      A    -- this is not a matter of my personal opinion
3 versus a corporate policy, but just the situation itself, I
4 may not know the actual fact or the answer, and so I can
5 speculate why something may have been done or may have been
6 done, may not have been done, if you want me to do that.  Or
7 I can just tell you it would be pure speculation, so I don't
8 know how you want to handle that.
9      Q    Sure.

10      A    I suspect there will be questions I won't know for
11 a hundred percent sure.  I just -- I suspect I won't know
12 it.
13      Q    I appreciate that.  You -- you're represented by a
14 great attorney, a great firm, very highly respected, and I
15 have a lot of respect for Mr. Goodhart, so I'm sure that he
16 did a nice job preparing you for your deposition.
17           We have -- we have cases in Nevada regarding this
18 deposition in particular, the 30(b)(6).  There is a duty to
19 prepare the witness, so -- but there's also -- you know,
20 there's a lot of information, so I -- I understand you're
21 just one person.  You're not a computer, so I would just say
22 this:  If it gets to a point where maybe there's an
23 individual that might, I guess, have more information --
24      A    Uh-huh, right.
25      Q    -- maybe you just let me know, but please just do
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1 the best job that you can answering the questions.  Again, I
2 don't want you to speculate, but, because this is a
3 corporate deposition, there's -- there's an obligation that
4 you be an actual prepared witness.
5      A    Uh-huh.
6      Q    If we start to run into, maybe, a topic area that,
7 you know, there's a lot of speculation, maybe we can revisit
8 that topic down the road.
9      A    Okay.

10      Q    How does that sound?
11      A    Sure.
12      Q    Okay.  I do appreciate that.
13      A    Okay.
14      Q    Please let me know if there's any subject that,
15 you know, you -- you're just not sure on --
16      A    Okay.
17      Q    -- let me know.
18      A    Okay.
19      Q    Is there anything else?  Any other questions?
20      A    I don't think so.
21      Q    Okay.  So have you been given a copy of the
22 notice, deposition notice?  Did you receive a copy of that?
23      A    Uh-huh, yes.  That's --
24      Q    Okay.
25      A    -- in many documents that we received, I think,

DAVID MODENA - 12/11/2018

www.litigationservices.com
Litigation Services  |  800-330-1112

Page 10

1 from -- from -- yes.
2      Q    Okay.  And then I'm assuming that you also -- my
3 understanding is, is that you -- you're going to be the
4 30(b)(6) for both AITHR and for First Street; is that
5 accurate?
6      A    That's correct.  My understanding is that's
7 correct, yes.
8      Q    Okay.  So --
9      A    There's two people -- there's two of us being

10 deposed today, so is John in a different position?  Am I
11 allowed to ask that?  We have another person that's coming
12 later.  Is he in a similar role or not?
13      Q    My understanding is that he's in a similar --
14 similar role but for different topics.
15      A    Yes.
16      Q    So --
17      A    Yes.
18      Q    Maybe -- do you know what topics you have been
19 designated to actually address?
20      A    Well, largely, the operations.  I was responsible
21 for the overall sales and operations of the AITHR group,
22 where the second gentlemen, John Fleming, he was our vice
23 president of marketing.
24      Q    Okay.
25      A    So there seems to be a lot of questions around the
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1 marketing, and so I think he'll -- he's best, you know, to
2 answer those.  And probably when it comes to sales
3 techniques and those type of operational issues, that would
4 be me.
5      Q    Okay.  Perfect.
6                MR. CLOWARD:  So, Mr. Goodhart, did you have
7 an opportunity to, I guess, go through the list?
8                MR. GOODHART:  Yeah.
9                MR. CLOWARD:  Could you just maybe give us a

10 rundown of what topics which one will address and then I
11 won't waste --
12                MR. GOODHART:  Really, Mr. Modena's --
13                MR. CLOWARD:  -- Mr. Modena's time.
14                MR. GOODHART:  -- going to be addressing all
15 of the topic areas, because they're all, in my view,
16 addressed, to a certain extent, his area of knowledge, with
17 respect to the -- or the sales force, the negotiation of the
18 contract with Jacuzzi, and how it was implemented by First
19 Street and by AITHR.
20                Mr. Fleming is dealing mainly with the
21 advertising and marketing, so there are some crossovers with
22 some of the topic areas.  For example, when you get to 20,
23 which is sales and marketing testimony general, there is
24 information in there that Mr. Modena would have knowledge
25 about, because he was in charge of the sales force, more or
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1 less, however, the actual advertising, print advertising,
2 online advertising and marketing, that would be Mr. Fleming.
3                MR. CLOWARD:  Okay.
4                MR. GOODHART:  So there's going to be
5 crossover with some of these areas, but, again, the vast
6 majority of the areas, my -- my impression is that
7 Mr. Modena would be able to respond to those ones.
8                MR. CLOWARD:  Okay.  Do you -- do you know,
9 number-wise, which one will do which one?

10                MR. GOODHART:  Well, as I indicated,
11 Mr. Modena will do all of them, with respect to his area of
12 knowledge.  I think Mr. Fleming is really going to be
13 focusing on 20, 21, and, to a certain extent, 22, with
14 respect to their applications to the advertising and
15 marketing.
16                For example, number 22, you have First Street
17 sales department generally concerning the advertising,
18 marketing, sale and post-sale matters concerning the subject
19 Jacuzzi design of walk-in tubs.
20                I know what you're trying to get at there,
21 but it's more or less -- it's compound because we're going
22 to have different people, for example, Mr. Modena will talk
23 about the sale and post-sale matters, as well as the sales
24 department.
25                MR. CLOWARD:  Okay.
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1                MR. GOODHART:  However, Mr. Fleming will talk
2 about the advertising and marketing materials.
3                MR. CLOWARD:  Okay.
4                MR. GOODHART:  I don't know if that helps.
5                MR. CLOWARD:  A little bit.
6 BY MR. CLOWARD:
7      Q    Sir, I would just ask, one thing that I don't want
8 to have happen, I don't want to have you give testimony and
9 then, when we depose Mr. Fleming, he says, well, actually,

10 I'm the person that's best knowledgable on that, and the
11 answer is actually not this.  It's not X.  It's Y.
12      A    Uh-huh.
13      Q    And so I'm just going to ask that if before you
14 even answer a question, please just don't even give me an
15 answer if you don't believe that you're the person for that.
16      A    I'll tell you.  If it's clearly right in his area
17 of responsibility, I'll just say that's what -- would be
18 better for John.
19      Q    Perfect.  Thank you very much.
20           Okay.  So we can begin.  Now, one thing that I
21 also would like to know is:  What did you do to prepare for
22 the deposition today?  And when I ask that question,
23 generally speaking, I'm not entitled to know anything that
24 was discussed among the lawyers.  However, because you're
25 what's designated as a Rule 30(b)(6) deposition, if certain
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1 facts were shared with you, I am entitled to know about
2 those facts.
3           Now, any legal conclusion that is drawn from that,
4 I am not entitled to that.  I don't want to know that.  I
5 don't even want to get close to that area.  An example of
6 that would be let's say Mr. Goodhart told you Hale Benton
7 testified X, Y, and Z, so that was a fact that was
8 communicated to you.  And then the next thing he said, "And
9 what that means for our case is," I'm not entitled to the

10 second part of that.
11      A    Got it.
12      Q    But I am entitled to know if you've been informed
13 of certain facts.  Does that make sense?
14      A    Uh-huh, yes.
15      Q    Is there any uncertainly about that with you?
16      A    I don't think so.  If so, I'll let you know.
17      Q    Okay.  So can you just walk me through, generally,
18 the process of what you did to prepare for the deposition?
19      A    Just reviewing a lot, a lot of documentation.
20 First, just trying to provide documentation to, you know,
21 in-house and outside counsel, to Mr. Goodhart, so just
22 pulling information back during that time frame, any
23 correspondence about this issue or about this particular
24 situation, you know, from our internal documentation and in
25 my emails that I would have held onto, so that was the first
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1 thing, just to pull all the information we possibly had
2 together --
3      Q    Okay.
4      A    -- to provide and make available.
5           From that point, we've had a few discussions, and
6 then I met with Mr. Goodhart and he sort of went over the
7 case at a -- at a good level but not going down too far into
8 what happened and what's been said, other than the basic
9 facts of it --

10      Q    Sure.
11      A    -- and not a lot of detail from anyone else that's
12 been deposed, really.  It's really about the case itself,
13 the facts and being prepared to answer the questions that we
14 needed to answer.
15      Q    Okay.  And what is First Street and AITHR?  May I
16 just refer to both parties as just First Street?
17      A    Sure.
18      Q    That will include AITHR.  That way we don't make
19 the court reporter work more than she has to.
20      A    That's fine by me, if that's -- you know, if
21 there's any legal issues between the -- they're -- belong to
22 the same company so I don't know if that makes a difference
23 or not.
24      Q    Well, I guess let me -- one more qualification.
25 If, say, for instance, an answer is different for First
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1 Street than it might be for AITHR, just let me know,
2 otherwise can we assume that all answers are the same for
3 both?
4      A    Sure.
5      Q    Okay.  So let me know:  What is First Street's
6 basic understanding of the facts and what happened in the
7 case?
8      A    I know myself, personally, and -- well, I
9 shouldn't say that personally, but very, very little

10 information that came to me that was --
11           Originally, we heard about it, came in from -- I
12 guess it was in March or February, whenever it came up,
13 April, I think, maybe is when it was, and -- and we heard
14 about it from the insurance company calling us, and I
15 immediately went to our in-house counsel, to Stacy Hackney,
16 and was told to turn it over to her, so -- and that was
17 almost the extent of pretty much what I understood and never
18 heard much more about -- it was just:  You're not involved.
19 We'll take it from here.
20           Not until, frankly, recently did I know a few more
21 of the details of what happened.  I honestly didn't know
22 many of the details at all and have heard more about it when
23 we met with Mr. Goodhart and some details I wasn't aware of
24 and that's about it.
25      Q    Okay.  And what are the facts that you have
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1 learned about the -- the case?
2      A    What I've understood was she -- she was stuck --
3 she got herself into the well of the tub, was unable to open
4 the door.  After a couple, three days, I believe, medics
5 came in, was -- had -- was difficult to remove her and
6 removed an arm, I think is what I understood, to help get
7 her out of the tub, was taken out of the tub, and that then
8 a short period of time after that, she passed away.
9      Q    Okay.  And is that the extent of your knowledge to

10 this point?
11      A    That is the extent of my knowledge, yes, it is.
12      Q    Thank you, Dave.
13           And that's an easy name to remember because that's
14 my dad's name.
15      A    Okay.
16      Q    Let me ask, I guess, how does -- how does First
17 Street obtain information regarding incidents?  Say, for
18 instance, if there's a claim or an injury or something along
19 those lines, you mentioned that you were informed by the
20 insurance company.  Do consumers -- do they actually call
21 First Street at times --
22      A    Yes.
23      Q    -- directly?
24      A    Depends on what the issue is.  There's -- they may
25 be calling because the drain was -- I think in her case, the
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1 history and documentation says she may have had some drain
2 issues.
3           So they'll call in for all types of reasons,
4 whether it's faulty -- warranty issues, questions, so we --
5 a lot of calls come right into us, into the -- into -- our
6 headquarters are in Denver, and it gets routed to the right
7 people, customer service, the production department, who
8 handles instillations.  They try to answer the -- answer the
9 questions, take care of it, contact Jacuzzi if it's a

10 warranty claim that needed Jacuzzi's, you know, assistance.
11           And in all cases, they're supposed to then put
12 that information into our CRM system, Lead Perfection, so
13 there's notes made.  You know, anyone has access to it
14 that's involved at that level of taking that information,
15 and it goes into the system, logs in the date and time, and
16 puts it in their notes, and so it's just -- it's a -- it
17 goes on file so there's a running record of any information
18 that comes in on a particular incident.
19           Sometimes we can -- the communication can come in
20 around about ways.  It can come directly from the consumer
21 and user right to us, or it can -- in this case, I think it
22 came -- my understanding is it came from the insurance
23 company, and they contacted our Denver office, and our
24 Denver office contacted me, and so then I contacted our
25 legal counsel going:  What should we do?  What should we do
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1 to handle this?  We knew it was a serious situation and was
2 advised to let it be turned over to legal counsel.
3      Q    Is that -- is that atypical for it to come that
4 direction versus maybe coming through the call center?
5      A    Well, it -- issues -- any significant issue like
6 that where we may get contacted by, like, an attorney,
7 there -- they knew then if it was an outside attorney
8 contacting, typically, our Denver office is where they will
9 normally contact.

10           They knew to immediately get that to myself and
11 our legal counsel and turn -- if it's a letter, typically we
12 get a letter, you may get a phone call, but normally we
13 would receive letters from -- from outside legal counsel
14 if -- if it got to that -- to that point, and then that --
15 they would immediately get those to me and over to Stacy
16 Hackney, our legal counsel inside.
17           So they knew they needed to turn that over.  They
18 weren't to try to reply or respond or to answer or remedy
19 the situation.
20      Q    Is it only when a -- when a claim comes through a
21 lawyer, does it -- does it go to you or -- or if a consumer
22 calls and -- does that sometimes -- is that also routed --
23      A    If it --
24      Q    -- to you?
25      A    It would need to be reasonably significant,
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1 because they had a general manager and a sales manager.
2 They had a team that was responsible for the day-to-day
3 operations.
4           So depending upon the situation, they would
5 obviously try to remedy the situation, whether it's working
6 with the customer or working with the -- you know, the
7 manufacturer Jacuzzi to help with the warranty claim.  But
8 if it was something extremely significant, and there are
9 very rare situations that it would, that they would probably

10 need to come to me without -- without first trying to remedy
11 it themselves.
12      Q    Okay.  How many times, say, for instance, do you
13 receive -- how often do you receive, like, a letter from a
14 lawyer or something along those lines?
15                MR. GOODHART:  Object to form.  Ben, can you
16 be a little bit more definitive?  Are you talking about any
17 type of claim, or is it a warranty claim, a property damage
18 claim?  Here we're talking about a personal injury claim.
19 Do you want everything or --
20                MR. CLOWARD:  Yeah.  We'll just do
21 everything.
22                MR. GOODHART:  Everything?
23                MR. CLOWARD:  And narrow it down from there.
24                MR. GOODHART:  All right.  Thank you.
25      A    We would -- I guess we started -- was it 2012?

0944

005771

005771

00
57

71
005771



8fd90efa-5908-4fb1-8c02-35f8c0f412d8

DAVID MODENA - 12/11/2018

www.litigationservices.com
Litigation Services  |  800-330-1112

Page 21

1 And so, to answer your question fairly, these -- the
2 frequency would probably be one every six months.  But then
3 as time goes on, as more -- more installations occurred in
4 the field and we were doing hundreds a month, so probably by
5 '13, we may be getting one every couple months at that
6 point.  I'm guessing a little bit, but they would -- as
7 business went on into the thousands of tubs being installed
8 and --
9      Q    Sure.

10      A    -- then the opportunity for issues to come up,
11 like warranty claims, you know, just build over time.  So my
12 sense would be that it would be around once every two or
13 three months at that time we'd get a letter of some sort,
14 not very often.
15      Q    I mean, that makes sense.  The more tubs there are
16 out there, the more folks are using --
17      A    More opportunities for --
18      Q    Sure.
19      A    -- something to happen.
20      Q    That makes sense.  So you indicated that when it's
21 serious, it comes to your, I guess, attention.  Do you also
22 address warranty claims, if it's a --
23      A    If -- if -- if the situation just wasn't getting
24 done, they would come to me to say, you know, can you -- can
25 you go to your guy at Jacuzzi, because we're not -- our
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1 normal channels of the customer service department just are
2 not seemingly getting it done, or they needed to make an
3 exception of some sort.  They knew we had a good
4 relationship with Jacuzzi.  I did.  You know, I knew the
5 folks from top to bottom, could get to the right people if
6 we needed some extra assistance or just some pushing to help
7 get a customer taken care of, so they would come to me
8 sometimes just, you know -- just need a little extra help,
9 but not often because Jacuzzi normally was very responsive.

10      Q    Okay.  You indicated when it's something
11 reasonably significant.  Does that apply to all different
12 types of claims that may come in?
13      A    Yes.  Yes, because -- because it could -- it could
14 be the situation like with the Cunnisons that was extremely
15 serious and very rare.  I don't -- I can't -- I'm not sure
16 if we -- I can remember one even prior to that like that,
17 but there might be an attorney general issue on -- that a --
18 that a customer had contacted and that always got our
19 attention, for whatever the reason, it was just -- it was
20 just not getting the service you wanted quick enough, so
21 they would go that route.
22           And so that would normally, obviously, come to me,
23 like I said before.  But it was -- normally, it was just a
24 situation that had gotten to the point where we just -- they
25 couldn't handle it.  They just couldn't quite get the
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1 resolution they needed, and so, you know, see if I could
2 help.
3      Q    Okay.  Say, for instance, when someone would
4 contact the attorney general, what are those claims usually
5 about?
6      A    Typically, it's probably about a -- they -- the
7 tub has been installed.  It's not working properly or not to
8 their satisfaction, and we're still trying to -- you know,
9 we've sold it, installed it, and we think we've completed

10 the work as agreed to in the contract.
11           And they would be objecting to -- to something and
12 not wanting to pay, and we're still trying to get them to
13 pay, so we're in this little, you know, discussion, urging
14 them to pay, so -- and they're pushing back so they want to
15 then use legal counsel like a state attorney general to come
16 up with some reason to push back, just so they wouldn't have
17 to pay, you know, because normally in those situations, the
18 product ends up staying in the house.
19           They were using it and it stayed in the house.
20 They just ended up not paying the full amount for some
21 reason.  It could have been some issues where it didn't
22 quite work properly or the workmanship in the installation
23 was done not to their expectation, didn't finish the job,
24 the caulking wasn't as neat.  I mean, a lot of issues would
25 come up that weren't necessarily big issues, but they would

DAVID MODENA - 12/11/2018

www.litigationservices.com
Litigation Services  |  800-330-1112

Page 24

1 push back and not want to make the final payment.
2           That was --
3      Q    Sure.
4      A    -- most of them.
5      Q    What are some serious issues that came up -- that
6 have come up?
7      A    I mean, I -- the Cunnison, obviously, was a very
8 serious one, which we -- I didn't hear about until I told
9 you, and then that was handled quickly, or by inside

10 counsel.  It was more just those.  Those -- I mean, those
11 were just ones that just escalated that -- that we couldn't
12 resolve and -- and so we just needed to try to come to some
13 resolution.
14           And so we would try to -- and if it hasn't
15 escalated to, like, the attorney general, I would try to get
16 with the customer and talk to them myself and just see what
17 we could resolve so it didn't turn into something that ended
18 up -- get lawyers involved where we could hopefully resolve
19 it ourselves.
20      Q    Okay.  When lawyers have been involved, what are
21 some of the -- some of the issues that you recall?
22      A    It's normally those same ones that I'm talking
23 about now.  It's just -- it's just issues where customers
24 didn't feel the workmanship was -- you know, they -- somehow
25 we fell short on delivering the promise of the product's
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1 performance or installation.  It's, you know, one of those
2 two things.
3           And we would go back time and time again, say
4 we'll send someone back in.  No, we're tired of it.  We
5 don't want anyone coming back in.  We're done.  They'd get
6 frustrated.
7      Q    Yeah.
8      A    And we were trying to do our best, you know, to in
9 some cases even put a new product in, you know, and just

10 replacing it if we couldn't get it fixed, and they'd then
11 say, no, I'm done.  I want that product out, where, even
12 though we're willing to replace it with a new product, no,
13 we want all of our money back.
14           And by this time, we've obviously invested a lot
15 of time and money.  We're trying to deliver on our promise,
16 and -- and -- and so your -- those type of issues, they
17 were -- they were serious in our mind because we didn't --
18 we didn't get it done the way we -- you know, the way they
19 would have liked for us to do it, so we tried everything we
20 could and sometimes your -- attorneys would get involved.
21      Q    Okay.  Now, initially, there was an objection, was
22 kind of some parameters about different types of claims that
23 might come in, like warranty versus, you know, injury and
24 different things like that, so --
25      A    Uh-huh.
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1      Q    -- you've done a nice job addressing kind of the
2 warranty claims or the, you know, performance issues.
3      A    Uh-huh.
4      Q    How about we focus now on kind of the safety
5 aspect of the tub.  How often and what types of claims are
6 called in on that?
7      A    Very, very few that I can -- I just don't remember
8 many at all, honestly.  I don't -- I just -- the issues were
9 normally the warranty or the installation.  I just didn't

10 hear about those.  There may -- there may have been a couple
11 of -- I mean, there's just -- that wasn't an occurrence that
12 happened very often at all.
13      Q    So if it -- I mean, if it didn't happen often at
14 all, you would probably remember the ones that did happen,
15 right?  They would kind of --
16      A    You would think so.
17      Q    So they didn't stand out when you --
18      A    Well, I just -- I honestly just can't think of
19 particular ones in general because it just did not happen
20 that -- I mean, you would have people raising concerns about
21 certain things, but an actual injury?  I just don't -- I'm
22 just not -- I can't recall.  I don't remember incidents,
23 anything like this that come up to that point.
24      Q    So is it fair to say that -- that the Cunnison
25 case is the only incident you recall?
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1      A    To this level, for sure.  But I -- I feel like
2 there must have been a couple, but, as honest I can be, I
3 just don't recall incidents like this.  I -- concerns -- you
4 know, people addressing maybe other concerns about their tub
5 or something like that, you'd get into those, but an actual
6 injury?  I don't -- I -- I feel like there must have been
7 one or two.  I just -- I couldn't tell you who they were and
8 when they were, if it was before that point in time.
9      Q    Were you informed of, say, for instance, when a

10 lawsuit is filed?
11      A    Normally.  Normally, I would have -- I would have
12 known.  I would -- normally it would have come in.  It would
13 always go into our in-house legal counsel.  That's where it
14 went first.  And then typically our in-house counsel would
15 approach me with making sure we had all the information in
16 our files and turned over to the right people, so, normally,
17 yes.
18      Q    Okay.  And is this the only -- the only case that
19 First Street is aware of?
20      A    I can't answer that, because, again, legal -- our
21 in-house counsel would probably be -- probably could answer
22 that better than myself.  I'm just not able to tell you that
23 there were two or three more that I can think of like this.
24      Q    Okay.  Well, I'm entitled to have the most -- I
25 guess, the information.
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1      A    Sure.
2                MR. CLOWARD:  If you're relying on your
3 memory, maybe what we could do is take a break and have
4 Ms. Hackney testify.  Is that -- is that okay?
5                MR. GOODHART:  Or I can -- we can take a
6 break and I can re-educate my witness on certain things.
7                MR. CLOWARD:  I mean, that's -- if that's
8 what's -- what's necessary.
9                MR. GOODHART:  Yeah.  That's fine with me.

10                MR. CLOWARD:  It's a topic in the --
11                MR. GOODHART:  I understand.  I just have not
12 been objecting and have not been trying to coach the witness
13 in any way, shape, or form.  But you know as well as I do,
14 you know, sometimes memories fade and things like that, but
15 I can certainly have a discussion with Mr. Modena and
16 Ms. Hackney, and we can clear this up for you.
17                MR. CLOWARD:  Yeah.
18                MR. GOODHART:  And just so I'm clear on your
19 question, you're asking him even up through to today --
20                MR. CLOWARD:  Yeah.
21                MR. GOODHART:  -- about any type of claims of
22 any injuries that have taken place --
23                MR. CLOWARD:  Yeah.
24                MR. GOODHART:  -- in a Jacuzzi product?
25                MR. CLOWARD:  Correct.
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1                MR. GOODHART:  Okay.  All right.  Why don't
2 we take two minutes and we'll clear it up for you.
3                MR. CLOWARD:  Okay.  Do you want me to leave
4 or --
5                MR. GOODHART:  No.  We can just go out there.
6                MR. CLOWARD:  Okay.
7                MR. GOODHART:  That's fine.  Thank you.
8                THE VIDEOGRAPHER:  We are going off the
9 record at 11:01 a.m.

10                (Recess from 11:01 a.m. to 11:07 a.m.)
11                THE VIDEOGRAPHER:  We are back on the record
12 at 11:07 a.m.
13 BY MR. CLOWARD:
14      Q    Dave, have you had a chance to talk with your
15 counsel, both in-house and outside counsel?
16      A    Yes.
17      Q    Okay.  Were you able to discuss, I guess, the
18 other reasonably significant events that you're --
19      A    Uh-huh.
20      Q    -- that First Street is aware of?
21      A    Right.  Right.
22      Q    Okay.
23      A    Yeah.
24      Q    So what other reasonably significant events are --
25 is First Street aware of?
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1      A    After the Cunnison is -- because I think I was
2 working a little bit prior -- prior to the Cunnison -- up to
3 that point, I think I was more concerned about that, but --
4 in answering that, but there -- there had been two, one in
5 Texas, Baez or something, and I was -- I wasn't directly
6 notified on that one, but eventually so -- and that went to
7 legal counsel, and -- not even sure that was an injury --
8 we're not sure that's even an injury case.
9           The -- probably the more significant one is Max

10 Smith, I believe, which is in Georgia, and that was well
11 after the fact, as well, so that was something that would
12 have gone to our legal counsel.  First Street was notified
13 and then, thus, I would have been notified at that time.
14      Q    Okay.  So --
15      A    Those are the two situations, which, one, we're
16 not even sure was an injury incident.
17      Q    Okay.  So it's fair to say you now recall, I
18 guess, those -- those incidents.  You recall being told
19 about those incidents at some point?
20      A    Well, the one -- certainly the one in Georgia.
21 That's probably the one that would -- the more significant
22 issue that was obviously an injury-related type issue.  The
23 one in Texas, we weren't sure about, so to say I absolutely
24 a hundred percent remember that one, it sounds familiar.
25           You know, it -- the -- I was -- and I've looked at
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1 it since then, too, since -- in prepping for this, too, as
2 well, and the notes were even unclear on it, as well, so it
3 was -- it's one that I could see if I was notified of -- it
4 was relatively unclear what had even happened so it --
5      Q    So you reviewed some notes about that prior to the
6 deposition?
7      A    We looked at it just recently.  I was -- this was
8 just going through probably those two situations and -- and,
9 actually, our notes were relatively -- they were not that

10 forthcoming on what had actually happened.
11      Q    Is there a reason you weren't able to recall
12 reviewing those notes five minutes ago?
13      A    Well, I thought we were -- actually, I was going
14 to bring that up, because that's the Baez thing, the one --
15 that's -- because that is the one that I remember that,
16 because I looked at it recently, but when I looked at the
17 notes, and -- it wasn't in our -- in our LP system that I
18 talked about earlier.  There really wasn't much in there, so
19 that's why I was having a hard time.
20           We didn't -- it didn't show up as a -- as a -- you
21 know, an injury report, so I was like -- I knew that that
22 was potentially an issue that we could discuss, but I
23 couldn't find anything in the note that even shows it as an
24 injury, so I didn't -- didn't designate it as an injury type
25 of an incident --
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1      Q    Okay.  And did you --
2      A    -- in my mind.
3      Q    Did you review notes in the system, as well,
4 regarding the Smith case?
5      A    Yes.  But there, again, in our system, because
6 most of this, once it gets turned over -- once Denver sort
7 of turns it over, there's not much in there, as well.
8      Q    Okay.  You knew there was a death, though, right?
9      A    Yes.

10      Q    You were informed --
11      A    Yes.
12      Q    -- of that?
13      A    Yes.  Yes.
14      Q    Is there a reason why you didn't remember that
15 five minutes ago?
16      A    Well, again, I was thinking about up to that
17 point.  I thought that's how I'd answered it.  I thought we
18 were just trying to -- up to that point, what we were aware
19 of.
20      Q    Okay.  So why don't you tell me all of the
21 incidents that you're aware of at any point, safety
22 incidents.
23      A    Those would be it.
24      Q    Just those three?
25      A    That I would be aware of.
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1      Q    Okay.  Tell me about the system in Denver.  What
2 is the system?
3      A    It's called a CRM system.  That's just a customer
4 retention system.  That's pretty common to any home
5 improvement company, you -- you -- any lead that comes into
6 the organization, it then is given an ID, and that -- that
7 person's information is put into the system and it's tracked
8 all the way through.  So from the date that customer either
9 calls in from an ad, or in this -- I think with -- the

10 Cunnison case actually was an Internet, I think, lead, and
11 they may have submitted a form and then we'd get back in
12 touch with them.
13           But that creates a file, and so at that point,
14 anytime anything happens after that, you -- you make -- you
15 make your -- there's a central place that customer has an ID
16 and you go in and you put that information in.  It's dated,
17 time stamped, and it stays.
18      Q    Who has access to that database?
19      A    The primary users at the Denver office.  I would
20 have assess to it.  People that would need to be able to run
21 reports, things like that, because it's not only just for
22 putting data in or information in, but it -- for pulling
23 information out, sales history, things like that.
24           So in the Denver office, you would probably have a
25 handful of people that -- that have access to that, at that
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1 level, because whether it's customer service or production
2 or sales, they'd have different points of contact, different
3 reasons for talking to them, so they would need to be able
4 to not have to run to someone to put it in.  They could put
5 it in themselves.
6      Q    Okay.  That's internally.  Who outside the company
7 has access to that?
8      A    The only one would be the -- the administrator of
9 the actual software company, Lead Perfection.  They'd have

10 access to it, as the company itself, which provides us that
11 software.
12      Q    What about Jacuzzi?
13      A    Jacuzzi would not have access to that, no.  I
14 don't think so.  I don't -- I don't think they were ever
15 given a password or something to go.  I don't believe so.
16      Q    Does --
17      A    That's not something they would use.  I think they
18 have their own CRM system, as far as I understand.
19      Q    Does First Street have access to salesforce.com?
20      A    No.
21      Q    Okay.  When there is an incident that occurs, is
22 there a communication between First Street and Jacuzzi?
23      A    Depending upon the issue.  If it was an
24 installation issue where it was our installer didn't caulk
25 it properly or whatever, then that would stay between us.
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1           If it turned into a warranty issue, then we
2 would -- we would contact their customer service.  We had a
3 direct relationship.  We had a line to them and they would
4 log it in and they kept good records of any warranty issue
5 until resolved.
6      Q    What about when there is an injury claim made
7 through Jacuzzi?  Are -- does First Street become
8 knowledgeable of that?
9      A    If --

10                MR. GOODHART:  Object to the form.  Calls for
11 speculation.
12                MR. COOLS:  Join.
13                MR. GOODHART:  I'm objecting to form.
14 Calling for speculation.  From time to time, I may object to
15 questions.
16                THE DEPONENT:  Sure.
17                MR. GOODHART:  Allow me to get my objection
18 out.  Once I have finished my objection, you can then go
19 ahead and answer the question, unless I instruct you not to.
20                THE DEPONENT:  Okay.  Go ahead and answer?
21                MR. GOODHART:  Yeah.
22      A    Okay.  So assuming that they -- if they then came
23 to us and went to us, they would have probably come to me or
24 our legal counsel on a situation like that.
25 BY MR. CLOWARD:
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1      Q    Okay.  How many times has First Street been
2 notified of an incident?
3      A    From -- by Jacuzzi?
4      Q    Yeah.
5      A    I would not know.  I would not know.  I -- again,
6 if I only know of two or three incidents at all, I would say
7 not many, if any.  Obviously, the Cunnison came through an
8 insurance company, I believe.
9      Q    Okay.

10      A    Or, actually, I take that back.  The -- I
11 received -- well, the -- Audry Martinez, who was working at
12 the time, was looking for information is how that worked
13 out.  I think she actually contacted our Denver office, and
14 Denver office asked me was it okay for them to provide them
15 information, what should we do.  That's when I went to our
16 legal counsel.  So Audry Martinez was looking for
17 information on behalf of their insurance company is how that
18 actually came to us.
19                MR. CLOWARD:  Okay.  Phil, I think what I'm
20 going to -- what I'm going to have to do is we're going to
21 have to come back on this topic, because, clearly, in the
22 documents from sales force, there's communication going back
23 and forth between AITHR and First Street, so I don't believe
24 that this witness has been properly educated on this topic.
25                So I'm going to just move on, and I'm just
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1 making my record that I'm going to -- I'm going to come back
2 into this area after there's been more done to prepare this
3 witness on First Street's knowledge on this area, because it
4 appears as though Dave is relying on his own memory, rather
5 than what First Street knows.
6                So with that -- and just an example so that
7 you have -- so that you can review would be Bates labeled
8 Jacuzzi 002927.  This is a complaint that came in of the tub
9 being too slippery.  And in the claim notes, it indicates

10 that specifically on Jacuzzi 002929 called to let me know
11 that no one from AITHR has called her back.
12                And then there's also Jacuzzi 2930, spoke to
13 blank -- the name is redacted -- to let her know that I
14 contacted AITHR and to give you a call regarding the
15 slippery floor and so forth, so, clearly, there's -- there's
16 communication back and forth between the two parties, so I'm
17 just going to reserve my right to come back into this area
18 and we can move on.
19                MR. GOODHART:  Well, I guess my comment to
20 that would be:  You've asked him questions about injuries
21 and warranty claims and things like that.  The question that
22 has not been asked so far:  Would a slippery floor complaint
23 from a customer be considered a safety complaint in his
24 mind?
25                MR. CLOWARD:  Okay.  I can go into that.
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1                THE DEPONENT:  I -- if it's okay --
2                MR. GOODHART:  Wait until there's a question
3 pending.
4                THE DEPONENT:  Okay.
5                MR. GOODHART:  So, you know, Ben, we work
6 well together.  I'm not going to object to you -- we're
7 going to have to come back for a second day anyway, so if
8 you would like me to go through those in greater detail with
9 the witness, then I certainly will, but I believe he does

10 have knowledge of -- or some knowledge of that.  It just may
11 be miscommunication as to definitions that are being used by
12 you and what he is interpreting that to be, as we are here
13 for a deposition concerning a wrongful death case.
14                MR. CLOWARD:  Okay.
15 BY MR. CLOWARD:
16      Q    Sir, let me ask you this question:  Do you
17 consider a slippery floor to be a danger to the elderly that
18 buy your tub?
19      A    That's such a relative question, because my
20 response to you earlier was about injuries, not about
21 concerns of a customer.  Did Jacuzzi ever bring us a
22 concern.  I was strictly talking about injuries.
23           A slippery floor is such a relative thing to try
24 to determine is that dangerous or not.  Is it any more
25 dangerous than a regular tub?  It's -- it's -- it's always a
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1 concern that you -- that you -- if you -- if you have a
2 concern like that, you -- you try to address it one way or
3 the other.  But how you determine what's dangerous versus is
4 it just -- you know, I --
5      Q    So is it fair to say you're unable to tell me
6 whether a slippery floor is dangerous to the elderly that
7 purchase your tub?
8                MR. GOODHART:  Object to form.  Asked and
9 answered.  Argumentative.

10                MR. COOLS:  Join.
11                MR. GOODHART:  You can answer the question,
12 if you can.
13      A    A slippery floor can be dangerous to an elderly
14 person as well as a -- as a person like myself or any other
15 person.  To what level, how dangerous it is, that's -- I
16 don't know how you define that.  I don't now how you -- how
17 you make that determination, and -- and it was certainly an
18 issue that had been discussed, you know, a couple of times
19 with Jacuzzi and trying to make sure it was -- you know, met
20 all the standards.
21 BY MR. CLOWARD:
22      Q    How many times was that addressed with Jacuzzi?
23      A    I don't know how many times, but certainly a
24 number of times.  It would -- it would come up in -- in
25 either direct conversation, maybe if it's -- especially if
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1 they had referred a concern to us, if they did, which is --
2           I think we did, in preparation for this, was
3 provided some documentation I had not seen before, because
4 it had come through Jacuzzi, and -- but some of that I had,
5 so -- the slippery floor issue, but it's -- it's a -- these
6 would come up from time to time.
7           It would -- a customer would bring it up to one of
8 our installers, and they would make a comment.  They were
9 just concerned.  It wasn't over an incident, necessarily.

10 It was just they had a concern, so we would address it from
11 time to time with Jacuzzi and -- and acknowledge that there
12 was -- had been expressed concerns by customers.  Is there
13 something we should do, something they should do?  And so
14 there were discussions on that.
15           I couldn't tell you exactly how many times, but
16 I'm sure more than once or twice, probably, you know, half a
17 dozen times, I would say.
18      Q    What's the time period of those complaints?
19      A    In reviewing and looking back, it was -- I don't
20 know exactly for sure.  We -- probably in the 2014 time
21 frame, somewhere in there.  It seemed we had probably more
22 coherent conversations about that.  Maybe -- maybe late '13,
23 early '14 there were discussions about that.  Again, there
24 may have been some that came through Jacuzzi earlier, but I
25 don't recall those.
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1      Q    What documents did you review?
2      A    As far as what Jacuzzi had done?
3      Q    You represented you had two -- two sources of
4 information that you reviewed, one, documentation from
5 Jacuzzi and, two, documentation that you had internally, so
6 let's talk about Jacuzzi first.
7      A    Well, the -- as a far as -- as far as slippery
8 floors?  As far as --
9      Q    Yeah.  That's where we're going to keep the focus

10 on right now.
11      A    Right.  So what I -- what I recall was when this
12 issue came up, the -- Ray Torres was the -- a product
13 engineer at the time, came back and provided us information
14 that showed that the -- the floor was to the standards of
15 whatever the -- I don't know if it's IMO, because it's a
16 public standard, but within the tub industry, whatever the
17 standard was, they showed -- gave evidence of a -- that
18 their tub was standard, as far as the floor and the way it
19 was done.
20      Q    So it's fair to say we can -- we can determine
21 based on when Mr. Torres was employed, that's the operative
22 time period?
23      A    He was -- it may have carried on past him, but,
24 yes, he was employed at the time that Jacuzzi addressed that
25 issue, as far as providing evidence of their tub being
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1 manufactured to the appropriate specs relative to the floor.
2      Q    What did he provide?
3      A    It would have been a document.  I don't know if I
4 got it in the form of email or whatever that showed the
5 coefficient or whatever the terminology they would have used
6 for what the floor needed to -- how it needed to be
7 constructed so it's sort of slip resistant.  I don't know
8 what the technical term of that would have been, but they
9 did provide us documentation.

10      Q    Coefficient of friction?
11      A    I don't know if that's the right term or not, but
12 it was -- it is -- it was specifically an engineering design
13 element that I believe is a tub industry standard that
14 Jacuzzi had met, relative to their floor of the tub.
15      Q    Do you know what that is?
16      A    No.  I have no idea.  I can't remember what that
17 number would have been, no.
18      Q    Is that the only information that you received
19 from Jacuzzi?
20      A    From the documentation point of view, yes, that
21 would have been the only documentation as far as what -- how
22 it met the standards.
23      Q    I'm not limiting it to just the standards.  I'm
24 talking broadly about the slippery issue.  Is that the only
25 document that you received from Jacuzzi, or were there other
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1 emails about that?
2                MR. COOLS:  Object to form.
3                MR. GOODHART:  Are you talking -- is there a
4 time frame again, Ben?  Ever?  Like, post Cunnison incident?
5 Pre Cunnison incident?
6                MR. CLOWARD:  Ever.
7                MR. GOODHART:  Ever, okay.
8                MR. CLOWARD:  His response was he reviewed
9 information internally, and he reviewed information from

10 Jacuzzi.  So what I'm trying to do is find out the universe
11 of information that he reviewed in this aspect of his
12 testimony.
13      A    Yeah.  We -- once we -- once the discussion was
14 sort of ongoing, then we would have -- I would have received
15 a couple of different emails for sure, because we went about
16 trying to find additional solutions, if you will, if someone
17 was -- wanted to be provided additional assurance or
18 comfort, their floor could be made even more slip resistant,
19 you know, they were looking for other solutions that they --
20 just on an exception basis, if we wanted to do that.
21           So Jacuzzi went and actually worked and developed
22 and found other products that could be used to -- to, you
23 know -- for people that just had additional concerns, if --
24 similar to people, what they, I guess, do in their regular
25 tub.  They want to put additional stuff, they can put
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1 additional stuff down in their tub.
2 BY MR. CLOWARD:
3      Q    What was the additional stuff they put down in the
4 tub?
5      A    It's called Kahuna Grip, I believe, is what it
6 was.
7      Q    What was it?
8      A    Kahuna Grip, I think, is what the name of it.  It
9 was -- it's a product that's already out there and it can be

10 adhered to the tub.  It just gives it more grip.  It's was
11 provided after-market and upon request.
12      Q    And, certainly, there were emails about that?
13      A    Uh-huh.
14      Q    Is that a yes?
15      A    Yes.  I'm sorry.
16      Q    And those emails have been provided in this case?
17      A    Yes.
18                MR. GOODHART:  As you and I have discussed,
19 Ben, the only emails that my office has provided to you so
20 far predate the death of Ms. Cunnison.
21                I believe what Mr. Modena is talking about
22 are emails, as he indicated and testified earlier, that were
23 from early 2014, which have postdated the death.  So First
24 Street has not produced those emails, given the discussions
25 that we have had in the past.  I know you've raised an
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1 objection to that, and I've provided you with a response to
2 that.
3                So I can represent those particular emails
4 that Mr. Modena was just testifying about have not been
5 produced by First Street to Plaintiffs, because they
6 postdate Ms. Cunnison's death.  Any emails relative to
7 slipperiness of surfaces and things like that that predated
8 Ms. Cunnison's death, if there are any, have been produced.
9                MR. CLOWARD:  Okay.  Counsel would just ask

10 that you produce all the emails regarding slipperiness of
11 the tub.
12                MR. GOODHART:  Again, we have a dispute over
13 that, as to what relevance an email about the slipperiness
14 of the tub that postdated Ms. Cunnison's death has, with
15 respect to First Street, as claims against First Street are
16 based entirely upon the allegations that Ms. Cunnison relied
17 upon advertising, sales, and marketing materials that it
18 provided to her.
19                And I have used Ms. Cunnison's death as the
20 time point where there is absolutely no way that
21 Ms. Cunnison could have relied upon an email or a
22 conversation that was generated after she had passed away.
23                MR. CLOWARD:  Okay.  And my position, I'll
24 state it for the record, I believe I've shared it with you,
25 but we can just use this as the 2.3 forum.  Is that okay?
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1                MR. GOODHART:  That's fine.
2                MR. CLOWARD:  Our position is those emails
3 would be relevant for whether or not the tub is actually
4 dangerous, okay?  So we believe that they're relevant,
5 similar to the subsequent similar incidents for the same
6 reason that Commissioner Buella has compelled production of
7 that information, it's the same -- same reasoning.
8                MR. GOODHART:  And just to respond to that,
9 Ben, I didn't mean to cut you off.  Those have dealt with

10 the design and manufacturing of the tub, which is directed
11 at Jacuzzi.  The claims against First Street and AITHR, as
12 neither of them designed nor manufactured that tub, I
13 believe are quite different than those claims and that issue
14 has not been brought before discovery commissioner.
15                MR. CLOWARD:  But if there are internal
16 communications and complaints from consumers, and that's
17 generating conversation within First Street, as well as
18 between First Street and Jacuzzi, and I'm including AITHR in
19 this as well, then that would be relevant on whether or not
20 that the product is dangerous, so I understand your
21 objection.  I think you understand my position.
22                MR. GOODHART:  Right.
23                MR. CLOWARD:  Fair to say you won't provide
24 those without further court intervention?
25                MR. GOODHART:  Correct.  I'm assuming that --
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1                MR. CLOWARD:  Okay.
2                MR. GOODHART:  -- Jacuzzi will provide the
3 emails, since they have been ordered to provide those emails
4 about post-death --
5                MR. CLOWARD:  We would ask you --
6                MR. GOODHART:  -- discussions.
7                MR. CLOWARD:  We would ask that First Street
8 provide them as well, because there may be internal
9 communications within the folks at First Street who have the

10 boots on the ground, who are in actually installing the
11 product in consumers' homes.  I think a better source of
12 that information would actually be First Street, to be quite
13 honest with you.
14                So we'd ask that you produce those.  If not,
15 I'm happy to take it up with the commissioner.
16                MR. GOODHART:  I think we're going to have
17 to, Ben.  I apologize.  It's --
18                MR. CLOWARD:  Not a problem.
19                MR. GOODHART:  We can agree to disagree on
20 that one.
21                MR. CLOWARD:  Not a problem.  We'll move on.
22 Thank you.
23                MR. GOODHART:  Thanks.
24 BY MR. CLOWARD:
25      Q    Okay.  Sir, so why don't you just tell me as much
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1 as you can about the -- the Kahuna Grip emails.
2      A    When -- when the issue -- when we -- I guess, when
3 the issue was raised, I don't know the exact date when we
4 had a discussion with them to where -- what would have
5 instigated them going to the next level of trying to find
6 something, may have been, you know, the second email or
7 something that --
8           Anyway, we started a discussion with them, and it
9 was just back and forth on here are some -- first they

10 provided us the information the tub is to specs.  This is --
11 satisfied that.  But then what else can we do?  Is there
12 something else we can do?  Is there something that could be
13 done to make it more aggressive?
14           And they came up with this solution, and it was
15 just an off-the-shelf product that, I think, was used in --
16 I think maybe for boats or things that are for wet surfaces,
17 and so I think the -- probably was designed for -- I'm just
18 going off recollection here -- for, like, surfboards, but,
19 anyway, it's a product that --
20           And so they worked with that, looked at that and
21 tried to see if there's any issues that -- would it work?
22 Is there any other alternative situation that would come
23 from using that and deemed it was certainly more aggressive
24 and would give you another solution on top of what they've
25 already done in manufacturing the tub.
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1           They then decided to -- there was an issue came
2 up, they will make it available to us, and we would -- if
3 it -- if it was something that was -- a customer raised as
4 an issue, we could contact them directly and they would send
5 one out and we'd put it -- you could install it right --
6 since you could lay it out on the floor, it'd stick to the
7 floor of the tub.
8      Q    Okay.  Is it fair to say that there were concerns
9 about the tub being slippery from the time that First Street

10 requested from Mr. Torres information about the slip
11 resistence of the tub?
12                MR. COOLS:  Object to the form.
13                MR. GOODHART:  Join.
14      A    I'm sorry.  Ask that question again.  I didn't
15 quite understand.
16                MR. CLOWARD:  Sure.  Madam reporter, would
17 you mind reading that again?
18                (The record was read.)
19      A    Did Jacuzzi show concern --
20                MR. GOODHART:  Same objection.
21                THE DEPONENT:  Are you done?
22                MR. CLOWARD:  Join.
23                THE DEPONENT:  I'm sorry.
24                MR. GOODHART:  Go ahead.
25 BY MR. CLOWARD:
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1      Q    So now that we -- just to make sure we have a
2 clean record with clean question, clean objections, and then
3 hopefully a clean answer:  Fair to say there was concern
4 about the slipperiness of the tub from the time First Street
5 was requesting information about the slip resistence from
6 Ray Torres?
7      A    Yes.
8                MR. GOODHART:  Object to the form of the
9 question.

10                MR. COOLS:  Join.
11 BY MR. CLOWARD:
12      Q    Okay.  And that concern came from consumers
13 themselves?
14                MR. GOODHART:  Object to form.
15                MR. COOLS:  Join.
16                THE DEPONENT:  Go ahead and answer?
17                MR. GOODHART:  Yeah.
18      A    Yes.  It would have been from consumers probably
19 bringing it to our attention through an installer or
20 something.  It wouldn't have been through a salesperson,
21 because they wouldn't be together at the time.  They'd
22 normally be from an installer.  The consumer may have said
23 she was concerned, may have asked about it, had a concern,
24 or it could come in through our production department.  They
25 would -- if they were having used the tub, they may have

DAVID MODENA - 12/11/2018

www.litigationservices.com
Litigation Services  |  800-330-1112

Page 51

1 called in to our production area and just asked.
2 BY MR. CLOWARD:
3      Q    Okay.  So someone would call into that CRM system
4 and --
5      A    They'd call into our Denver office, and -- and
6 they would get, typically, production, and they would be the
7 one that would notate that.
8      Q    Okay.  And, obviously, it was enough of a concern
9 that First Street requested information from Ray Torres

10 about the slipperiness of the tub itself, true?
11                MR. GOODHART:  Object to form.
12 Argumentative.
13                MR. COOLS:  Join.
14                THE DEPONENT:  Answer?
15                MR. GOODHART:  Yeah.
16      A    Any concern like that, yes, we -- we would brought
17 to their attention, because those are potential liability
18 issues so we would have brought to their attention just as
19 an issue that warrants discussing, make sure we're doing all
20 we could.
21 BY MR. CLOWARD:
22      Q    Okay.  And just so that you're aware of how the
23 objections -- how that plays out, that way, you know, you
24 can feel confident knowing when you're supposed to answer
25 and --
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1      A    Okay.
2      Q    -- when you're not supposed to.  We don't have the
3 luxury of having a judge here before us today.  I know a lot
4 of times we watch Court TV, Law and Order things, and you'll
5 see, "Objection," and then the judge will say, "Overruled,"
6 or, "I'll allow it."
7      A    Right.
8      Q    You know, the things that judges say.  Because we
9 don't have that luxury today, what happens is we actually

10 take the objections at an appropriate time before the judge
11 and, in this case, Judge Scotty would rule on those.  He
12 would make a determination as to whether the testimony is
13 allowed or not, and so feel comfortable --
14      A    Answering.
15      Q    -- giving an answer.  Even if there are a whole
16 bunch of objections, you're supposed to answer.
17      A    Okay.
18      Q    The only time you're really not supposed to answer
19 is if counsel actually instructs you not to answer, says,
20 "Hey, I'm instructing you not to answer."  That's very rare.
21 We have a case called In Re Stratosphere that kind of talks
22 about when that's appropriate.  It's very rare so --
23      A    Got it.
24      Q    -- feel confident to give the answers.
25      A    I'll quit asking.  Sure.
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1      Q    No, no.
2      A    No, no, no, I appreciate that.  I'm good.
3      Q    Witnesses -- it's every time there's -- you know,
4 it's a first time witness and there's an objection, they
5 don't really know what to do, and we all do it all the time
6 so --
7      A    Sure.
8      Q    -- I just feel bad that sometimes we don't
9 communicate to the witnesses --

10      A    I appreciate it.
11      Q    -- a little more of the process.
12      A    I appreciate the clarification.
13      Q    No problem.  All right.  Now, I've also seen
14 emails about the grab bars --
15      A    Uh-huh.
16      Q    -- as being a concern.  How often was that voiced
17 to -- to Jacuzzi?
18                MR. GOODHART:  Objection to form.
19                MR. COOLS:  Join.
20      A    Not very often.  We -- grab bars were -- were
21 there, obviously, to help get them in and out of the tub and
22 while in the tub, and we offered additional grab bars, if
23 necessary, if they requested it, but those grab bars were
24 put on the -- on the bathroom wall where the tub was, not on
25 the tub, necessarily, could be so . . .
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1 BY MR. CLOWARD:
2      Q    Okay.  I noted that in -- in some of the
3 correspondence that was an issue, though, that was raised by
4 consumers, true?
5                MR. GOODHART:  Object to form.
6                MR. COOLS:  Join.
7                MR. GOODHART:  Assumes facts not in evidence.
8                MS. HACKNEY:  Join.
9      A    Could you be more specific?  What concern?  Not

10 having enough?  Not being appropriate?  I'm not sure that I
11 understand the question.
12 BY MR. CLOWARD:
13      Q    Sure.  So the binder that you have there in front
14 of you -- or to your left, these are binders that we're
15 going to be using today.
16      A    Uh-huh.
17      Q    And I can direct you -- I can direct you to those.
18                THE VIDEOGRAPHER:  Mr. Modena, your
19 microphone's falling off a little bit.
20                THE DEPONENT:  Okay.  Get back up there
21 fella.
22                THE VIDEOGRAPHER:  Do you guys mind if we go
23 off the record for a minute?
24                MR. GOODHART:  Go ahead.
25                THE VIDEOGRAPHER:  Okay.  Going off the
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1 record at 11:39 a.m.
2                (Discussion off the record.)
3                THE VIDEOGRAPHER:  We are back on the record
4 at 11:41 a.m.
5                MR. CLOWARD:  Okay.  So, preliminarily,
6 there's a brief discussion held off site -- or off the
7 record between counsel.  Some of the -- the emails, there
8 have been two productions recently.  One was by First
9 Street.  One was by Jacuzzi.  Both were, you know, a couple

10 thousand pages, approximately.
11                The Jacuzzi production didn't happen until
12 just recently, maybe a week or so, within the last 10 days.
13 Counsel, would you agree?
14                MR. COOLS:  I think -- I thought it was in
15 November, but -- thought it was before Thanksgiving, but
16 I'll --
17                MR. CLOWARD:  In any case --
18                MR. COOLS:  It is what it is.
19                MR. CLOWARD:  Sure.  In any case, the
20 deposition notice that we prepared indicated that -- because
21 at that time, I believe we had received the First Street
22 records, so it talked about the records from First Street.
23                Counsel has informed me that due to the --
24 which is reasonable, Counsel for First Street has notified
25 me that due to the production of emails, his witness has not
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1 had a chance to review the production from Jacuzzi, so I
2 guess what we would do is when we come back, I'm going to
3 revise the scope of the deposition notice to include these
4 documents, and then that way when we come back -- because
5 there are some -- there are some emails in here that are not
6 in the First Street production.  I've had a chance to go
7 through the majority of them.
8                So is that a fair compromise?  I'll ask him,
9 maybe, some questions.  If he can answer them, great.  If

10 not, then no problem.
11                MR. GOODHART:  Yeah.  I would just request
12 that prior to resuming the deposition, if there are specific
13 pages that you would want to make sure that Mr. Modena is
14 familiar with and aware of, that you notify me because
15 there's 2,500-plus pages of documents that were produced by
16 Jacuzzi within the last 10 days.
17                The notice of deposition is November the 7th,
18 so that was well before Jacuzzi's production.  First Street
19 produced it's thousand or so pages of emails, I believe it
20 was at the end of October, prior to this deposition notice
21 coming out.  So that is what Mr. Modena is prepared to talk
22 about.  That's what he's been prepared for.
23                I have not had an opportunity to prepare him
24 for the extra 2,500, 3,000, whatever it is documents that
25 was recently produced by Jacuzzi.  It will be a lot to ask
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1 Mr. Modena to go through 3,000 pages.
2                MR. CLOWARD:  Yeah, I'm not --
3                MR. GOODHART:  So if, prior to us resuming
4 this deposition, you can give me an idea of which of those
5 3,000 or so pages that Jacuzzi produced you would like him
6 to focus on, I think I can do that.  But to say I'm going to
7 maybe ask him questions about all 3,000 pages, I think I
8 might have an objection to that.
9                MR. COOLS:  And just for the record, they

10 were disclosed on November 27th.  I think that they were
11 sent to Megan and not you, which is why there was a delay in
12 you getting the actual documents, but they were disclosed on
13 November 27th.
14                MR. CLOWARD:  Okay.
15 BY MR. CLOWARD:
16      Q    So I guess what we'll do is because we've got to
17 come back, we'll talk to you a little bit.  And then, also,
18 I would just ask you to review internally, because these
19 documents I did not see in First Street's production, but
20 they're clearly -- one is authored by Mark Gordon, who is --
21 my understanding was the president and CEO of First Street;
22 is that accurate?
23      A    Right.
24      Q    Do you know why, say, for instance, the email on
25 October 31 on page 3196 was not produced in First Street's
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1 production?
2      A    No, I wouldn't.  I -- I -- obviously, I didn't
3 author that one, so anything that I authored, I typically
4 always kept in my folder, in my Jacuzzi folder on the
5 server, which was turned over, so it was --
6      Q    Okay.
7      A    That was all provided.  This coming from another
8 source, potentially, is maybe why.  I can only speculate.
9      Q    Can you go to the next page, page 3197?  Do you

10 see at the bottom of the page there, that's --
11      A    Uh-huh.
12      Q    -- an email that's authored by you?
13      A    Uh-huh.
14      Q    Is that true?
15      A    Yes, uh-huh.
16      Q    Do you know why this email wasn't produced?
17 Because it's part of the same chain, it should have.
18      A    No.  I would assume -- I would have to see if this
19 is -- was kept in my folder.  That's the only place --
20 because they have -- our counsel has access to the entire
21 folder that anything that I kept from Jacuzzi was -- stayed
22 in.
23           So -- and did I keep every email that I sent?  I'm
24 sure I didn't.  I mean, I just -- you delete some, but if
25 it's in my folder, if this was in my folder, then we would
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1 have -- our counsel would have it.
2      Q    Okay.  So let's just -- let's just take a look
3 here.  We'll go to page -- back to page 3196.  This is Mark
4 Gordon's response.  And, Mark Gordon, again, is the
5 president of First Street at the time, true?
6      A    CEO, yes.
7      Q    What was your position at the time?
8      A    I would have been president of AITHR, I believe,
9 at this October 31st -- I think so.  Yes, president of

10 AITHR.
11      Q    Okay.  And what is your current position?
12      A    Senior vice president of First Street.
13      Q    Is -- is Mark Gordon still the president and CEO?
14      A    Yes.
15      Q    Okay.  So, here, Mark is responding to you, it
16 looks like, and he says -- I'm going to go about the
17 third -- the third line down.  He says, quote, anything
18 related to safety, more, slash, better position grab bars or
19 nonslip surfaces, etc.  Can't they spray gritty surface in
20 the bottom of the tub for almost no cost, question.
21      A    Uh-huh.
22      Q    And then earlier we were talking about kind of the
23 slipperiness of the tub.  There was some communications
24 between First Street and Jacuzzi, true?
25      A    Yes.
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1      Q    And so now I'm asking about the positioning of the
2 grab bars and additional grab bars.
3      A    Right.
4      Q    What communication was -- was there on that?
5                MR. COOLS:  Object to the form.
6                MR. GOODHART:  Join.
7      A    The -- as far as grab bar, Mark's questions, nine
8 times out of ten, is always from a marketing point of view
9 is:  Are there things -- as we design this next phase two

10 tub, what things are we going to be able to talk about?  You
11 know, and there's features in our tubs that are -- that are
12 just competitive issues, you know, like, karomatherapy and
13 aroma, things you have in the tub.  So you're always looking
14 for something to -- in your marketing, something to talk
15 about.
16           So when you do new and improved -- he comes from
17 Proctor and Gamble, so he was brought up on new and improved
18 and how you sustain a brand and how do you -- how do you
19 market, so that's his forte.  So his point of view always --
20 I can't say always -- 95 percent of the time is about:  What
21 are we going to be able to say about it?  How are we going
22 to continue to do the marketing and bring more life to the
23 marketing?
24           So as you consider things to do with, you know,
25 the -- the -- as you're -- as you develop this new tub with
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1 Jacuzzi, are there things like better positioned grab bars?
2 Not knowing that they're not positioned -- I mean, just are
3 there things -- what should we be thinking about that we can
4 talk to Jacuzzi about, that we can talk about in marketing
5 that makes -- that makes sense, that sounds like it's even
6 better still.  That's his point of view, normally.
7 BY MR. CLOWARD:
8      Q    So it wasn't a true concern for safety; is that
9 what your testimony is?

10      A    No. I think --
11                MR. COOLS:  Object to form.
12                MR. GOODHART:  Join.  Argumentative.
13      A    I mean, safety was a -- was the reason that tub
14 was designed.  It was designed to help people.  That's why
15 the threshold was important, so it could be the lowest step
16 possible getting into the tub.  That tub is there for safety
17 and independence first and foremost.
18           And then you -- then from there, the hydrotherapy
19 and the other features that Jacuzzi's known for.  So safety,
20 obviously, is always at the forefront of that product.  That
21 safety and independence is sort of the hallmark of aging in
22 home in -- in the walk-in tub category.
23           So that was -- so you always think of the things
24 that are important, as you talk about a product, and that's
25 certainly one of them is safety, so what can you talk about
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1 from a safety point of view?  What are the safety features
2 you can talk about?  So that is why that tub is designed the
3 way it's designed, for safety reasons.
4 BY MR. CLOWARD:
5      Q    Okay.  So we initially talked about -- you
6 informed me that there were concerns with the safety, told
7 me about the safety of the slipperiness of the tub, told me
8 about, you know, the Kahuna Grip, told me about the email
9 from Ray Torres providing that documentation regarding the

10 slipperiness of the tub.
11           Here, it appears as though that's what the focus
12 of Mark's comment was -- was, you know, were some issues
13 with regard to safety, said anything with regard to safety.
14 And so I guess my concern or my question is, is was there a
15 safety issue with regard to the grab bar, similarly to the
16 slip- -- slipperiness and that's why Mark is pointing that
17 out, or is it your testimony there was never an issue at all
18 about the grab bars?
19                MR. COOLS:  Object to form.
20                MR. GOODHART:  Join.
21      A    We were always looking to find ways to -- to
22 enhance our marketing, to enhance the key elements of the --
23 of the product's benefits, which is -- safety was front and
24 center to why it was even designed the way it was.
25           He, clearly, is not an engineer, Mark, and he
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1 was -- he'd ask those kind of questions.  We knew that
2 customers would sometimes ask us to put in extra grab bars,
3 not on the tub, but on the wall and places like that.  So it
4 was just one of those things that I can even recall talking
5 about, so we put another one on top of the tub, just another
6 one to -- it's just --
7           And not many other perspective, other than just
8 what should I be asking -- what should we be talking
9 about -- should we be talking about to them, because there

10 would also be the experts in the product and designing and
11 engineering and safety standards and meeting all the codes
12 and requirements, so -- so he --
13           So as you went down the list of -- of the low step
14 and the hydrotherapy and that benefits, safety is always
15 going to be something we're going to talk about.  So what
16 other things should we be thinking about to enhance the
17 safety feature of that product?  Grab bars.
18           To my knowledge, there was no particular issue he
19 had in mind at all, other than grab bars were there to help
20 get in and out of the tub.  Should we be thinking about
21 that?  Is there something better we can do?  That's his
22 question.
23 BY MR. CLOWARD:
24      Q    And, obviously, like the slipperiness of the tub,
25 with customers telling you about that, you're also getting
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1 feedback on the grab bars from the customers, as well?
2                MR. COOLS:  Object to form.
3                MR. GOODHART:  Join.
4      A    I don't recall that.  I don't recall that on
5 the -- on the grab bars, other than what I mentioned before.
6 Sometimes we would -- we'd install additional grab bars on
7 the wall on -- just for another point of contact, not
8 necessarily on the tub.  I'm not sure that answers your
9 question or not but that's --

10           The slipperiness was -- at that time wouldn't have
11 been a lot of issues with it come up.  It was more just a
12 general understanding of tubs are slippery, so there's --
13 what do other tubs do?  What are the other things we should
14 we be thinking about that you do for tubs, even though it's
15 a small -- small well versus what a full tub has.
16 BY MR. CLOWARD:
17      Q    Okay.  Now, the -- if you want to, I'll come grab
18 that.  Set that aside.
19           I'm going to hand you what will be marked as
20 Exhibit 1 and this is the documents that have been produced
21 in this case.  There is a table of contents, if you want to
22 just turn to A first.
23                MR. COOLS:  You're marking the whole binder
24 as Exhibit 1?
25                MR. CLOWARD:  Yeah.  I'm just going to have
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1 him authenticate so we can use them at the time of trial.
2                MR. GOODHART:  It's my understanding, Ben, I
3 don't mean to interrupt, these are all documents that were
4 produced by First Street --
5                MR. CLOWARD:  Correct.
6                MR. GOODHART:  -- and/or AITHR, correct?
7                MR. CLOWARD:  Correct.
8                MR. GOODHART:  And they should all have Bates
9 stamps that begin with First, F-i-r-s-t?

10                MR. CLOWARD:  Correct.
11                MR. GOODHART:  Okay.
12                THE DEPONENT:  All right.
13                (Exhibit 1 was marked.)
14                MR. CLOWARD:  Yes.  Counsel, on page -- at
15 the table of contents, if you want to just peek over there,
16 it lists in the column, the third column, all the Bates
17 labels and, basically, First 1 through --
18                MR. GOODHART:  Okay.
19                MR. CLOWARD:  -- First 1320.
20                MR. GOODHART:  All right.  If there's a
21 particular document that you're going to be referring to, if
22 you can let me know the Bates number so I can pull it up on
23 my computer, that way I'm not going to have to lean over
24 Mr. Modena's shoulder.
25                MR. CLOWARD:  Okay.  No problem.
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1                MR. GOODHART:  Thank you.
2 BY MR. CLOWARD:
3      Q    Let's first start with Exhibit A.  This is First
4 0001, and the question I have is about HomeClick.  Is there
5 any relation between First Street or AITHR and HomeClick?
6      A    Not to my knowledge, no.
7      Q    Okay.  This invoice indicates that there is a
8 handle, and it shipped to Ralph Stout.  Who is Ralph Stout?
9      A    Ralph Stout was our production manager for

10 installation.
11      Q    Okay.  And so I guess it's a -- it's a part that
12 he orders and then gives that to the install folks to have
13 them install it.  Is that how it usually goes?
14      A    Not -- not normally, because normally the parts
15 are -- would typically come from Jacuzzi, if it's a standard
16 part.  So this is a handle that was a modification to the --
17 to the -- to how you release the drain, and I wasn't -- I'm
18 not familiar with HomeClick, but it must be the manufacturer
19 that provided it.
20           And he -- and he may or may not have worked with
21 Jacuzzi directly on -- you know, sometimes you can find
22 things locally that could help, you know, in a situation on
23 a given installation, but this, I believe, was that piece
24 that just gives an extension for people with a much weaker
25 grip.
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1      Q    Sure.
2      A    -- to turn the drain.
3      Q    Okay.  And then let's do Exhibit B.  I would
4 imagine this came with that product?
5      A    Uh-huh.
6      Q    Is that your understanding?
7      A    Yes.
8      Q    Okay.
9      A    Looks familiar.  Looks like the piece that would

10 have been attached.
11      Q    And now we can go to Exhibit C.  Do you know why
12 the billing -- it says bill to Jacuzzi, but the address
13 that's given is the AITHR address there in Denver -- or
14 Littleton.
15      A    Sometimes -- who would have this come from?  This
16 was Budds Plumbing.  Sometimes people, and in this case I'm
17 speculating, but we -- you know, we would wear Jacuzzi on
18 our shirt when we were in the home, because we were
19 installing a Jacuzzi brand.  People would sometimes think of
20 us as Jacuzzi.
21      Q    Gotcha.
22      A    And we're not.  Our contract said AITHR but people
23 would say you're not Jacuzzi?  No, we're not Jacuzzi.  We
24 never, you know, tried to portray ourselves as Jacuzzi, so
25 my only assumption here would be Budds Plumbing just because
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1 they -- they knew us as Jacuzzi.
2      Q    Fair enough.
3      A    I guess so.
4      Q    Fair enough.  Now, Exhibit D --
5                MR. COOLS:  Could you just identify the last
6 three of the Bates number when you're looking at the exhibit
7 numbers --
8                MR. CLOWARD:  Absolutely.
9                MR. COOLS:  -- agreement?

10                MR. CLOWARD:  No problem at all.  And I
11 referred to -- this is somewhat confusing.  The entire
12 binder is going to be marked as Exhibit 1.  Within the
13 binder, there is table of contents, and then there are
14 dividers A, B, C, D, E through O.  We've just covered
15 Exhibit A, which was Bates labeled First 001.  Exhibit B,
16 which is the ADA install- -- installation manual for the --
17 the lever that's First 00002 through 3.  And then Exhibit C,
18 which is the Budds Plumbing invoice, which is First 0004.
19                And I will try to do a better job going
20 forward.
21                MR. COOLS:  Thanks.
22                MR. GOODHART:  I don't think you need to put
23 the zero, zero, zero.
24                MR. CLOWARD:  Okay.  Good.
25                MR. GOODHART:  We'll know what you mean.
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1                MR. COOLS:  I don't even care if you do the
2 range.  If you just want to do at least the first number --
3                MR. CLOWARD:  Perfect.
4                MR. COOLS:  -- in the file, that's enough to
5 identify it for me.
6                MR. CLOWARD:  Okay.  Fair enough.
7 BY MR. CLOWARD:
8      Q    So this will be Exhibit D and it's First 5 through
9 First 022.  Do you recognize this document?

10      A    Yes.
11      Q    What is this document?
12      A    It's our basic operating manufacturing agreement
13 with Jacuzzi.
14      Q    All right.  Is this document still active, meaning
15 is it still -- is the relationship still ongoing?
16      A    It's been amended, but, yes.
17      Q    When was it amended?
18      A    I would have to look.  It's been amended a couple
19 times.  Am I able to ask Stacy?
20           This is the basic agreement.  We don't have the
21 amendment in here, I guess.  We -- we amended it.  I don't
22 know if we amended it a couple different times with pricing
23 and all, but we, I guess, most recently amended, I couldn't
24 tell you the date, but it was when the -- when the
25 exclusivity was -- was removed, which would have been --
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1 it's been a couple years now, where we were -- just decided
2 to -- we removed the "not hitting volumes" that was part of
3 this agreement.
4           We said, okay, we're going to continue the
5 relationship, but the exclusivity is -- is pulled off.  They
6 were free then to sell to other -- other people, but, yeah,
7 we still continued to purchase product from Jacuzzi.
8           That would have -- is it -- am I able to ask?
9 Stacy may be able to answer that.  She may remember.  If

10 not, I don't have record of it, but it would have been --
11 how long has it been since we did that?  A couple years, I
12 think it was.  I don't know when we actually -- you know,
13 discussion started on exclusivity and by the time we
14 actually had an amendment, probably six months later, so I'm
15 going to say it's been a year and a half, but we can find
16 that out and give you a date on it.
17                MR. GOODHART:  What I'll do --
18                MR. CLOWARD:  Sure.
19                MR. GOODHART:  -- Ben, is I'll provide you
20 with the dates of the amendments --
21                MR. CLOWARD:  Okay.
22                MR. GOODHART:  -- as well as the amendments.
23                MR. CLOWARD:  Fair enough.
24                MR. GOODHART:  Just via correspondence
25 through a supplement.  I can do that probably within the
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1 next 10 days.
2                MR. CLOWARD:  Fair enough.  Thank you.
3                THE DEPONENT:  Sure.
4 BY MR. CLOWARD:
5      Q    Do you know what other companies now sell the
6 Jacuzzi tub?
7      A    Jacuzzi purchased Liners Direct, correct?
8      Q    Purchased what?
9      A    Purchase a company called Liners Direct.  It's --

10 it's another company that's in the bathtub/shower business,
11 about a year and a half ago, I believe.  I could be wrong on
12 the date, as well.
13           And part of that exclusivity was they were going
14 to start to sell to that network of dealers.  Liners Direct
15 is a company that does tub to shower conversions, probably
16 have a hundred dealers across the country, so they made
17 their product available to their newfound partner, which
18 is -- they now wholly own, is my understanding.
19           They may also be selling to other people, but I
20 don't know.
21      Q    And that's Liners?
22      A    Liners Direct.  It's a separate company that --
23 yeah.  That all happened at the same time, the purchase of
24 that company, them removing the exclusivity, them turning
25 that tub over to their -- their dealers.
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1      Q    Okay.  Now, my understanding is that the
2 manufacturing agreement dealt with the 5229 model; is that
3 your understanding?
4      A    Not at the time, because at that time we had --
5 they had the Laura, which was their existing tub.  When this
6 agreement was done, they had an existing walk-in tub called
7 the Laura, and then the 5229 was the product two that you
8 saw earlier being designed to improve to make it a better --
9 you know, come up with a new tub for us.

10      Q    Okay.  So there was the Laura, then the 5229?
11      A    5229.  That became the -- it was just a tub the
12 Cunnison family purchased.
13      Q    What about the Finestra?
14      A    Finestra was an existing tub.  It was a tub
15 designed for new construction.  It was larger, so a standard
16 tub opening is 60 by 30.  A typical tub in a house is 60 by
17 30.  To put a walk-in tub in, you have to have some relief
18 so you can do plumbing, so that's why it's 52 wide so you
19 can still have a panel to do access to plumbing.
20           The Finestra was 60", because you didn't need
21 access, because you were building the house from scratch, so
22 Finestras were, you know, very seldom sold, but in a case,
23 if you needed a larger tub, they had two or three different
24 sizes, so we didn't have exclusivity on that, which the
25 agreement stated, but it was one we had access to at a
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1 wholesale price --
2      Q    Okay.
3      A    -- for when you needed a larger tub.
4      Q    So the Finestra was 60", whereas the 5229 is --
5      A    52" wide, also long, if you're looking at the
6 length -- you know, the width of the tub.  So a standard
7 opening of the tub 60".  Your wall's typically 60".  The
8 whole tub fills up 60".  Those walk-in tubs are
9 traditionally 51, 52 to fit in there so you can then access

10 plumbing.
11      Q    Okay.
12      A    Finestra was 60.
13      Q    Other than the width, were there any other --
14      A    There were some --
15      Q    -- changes?
16      A    -- within -- well, there was a couple of different
17 ones of Finestra, but that was -- the 60" was a deal.  Then
18 they had different feature sets, you know, where they have
19 jets or not, those type of things.  From a dimensional point
20 of view, it was just -- it was just a larger tub.
21      Q    Was the door -- did the door open inward on all of
22 those models?
23      A    All do.  Yes.
24      Q    Okay.  So the door opening inward was
25 substantially similar for all the models?
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1                MR. COOLS:  Object to form.
2      A    Yes.
3 BY MR. CLOWARD:
4      Q    Okay.  Now, E, which is First 23, I believe this
5 is just the signature page.  Is that your signature there,
6 sir?
7      A    Yes.
8      Q    Okay.  So the contract was effective
9 September 29th of 2011?

10      A    Uh-huh, yes.  September, yes.
11      Q    Okay.  And then we'll go to Exhibit F, which is
12 First 24.  This is a letter that was sent by my office.
13      A    Yeah.
14      Q    True?
15      A    Yes.
16      Q    Okay.
17      A    That's --
18      Q    Exhibit G -- oh, I removed that.  That's just a
19 copy of the policy.  We don't need to address that.
20      A    Okay.
21      Q    So Exhibit H --
22                MR. GOODHART:  What is the first page in
23 Bates numbers?
24                MR. CLOWARD:  First 225.
25 BY MR. CLOWARD:
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1      Q    Do you know what these photographs are?
2      A    It looks like with and without that extra
3 attachment for the handle.
4      Q    Okay.  And then the next is -- because I, we don't
5 need to talk about that one, so we'll go to J.
6                MR. GOODHART:  Bates number for the first
7 page?
8                MR. CLOWARD:  First 280 through First 296.
9      A    Okay.

10 BY MR. CLOWARD:
11      Q    And we'll, actually, redact First 296.  Actually
12 just -- why don't you go ahead and --
13                MR. GOODHART:  Take that page out?
14                MR. CLOWARD:  Yeah.
15 BY MR. CLOWARD:
16      Q    Let me ask you a quick question before you take it
17 out, though.  You agree that the commissions were district
18 deposited into the independent contractor's bank accounts?
19      A    That's the way they were normally set up, so I'd
20 assume yes.
21                MR. CLOWARD:  Okay.  So we'll just go ahead
22 and remove that page.  You have to open the red thing first.
23 Thanks.
24                THE DEPONENT:  Uh-huh.  Thank you.
25                MR. GOODHART:  Ben, it's my understanding a
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1 redacted version of some of these documents was provided in
2 an errata.  I'm not sure whether they made it into here or
3 not.
4                MR. CLOWARD:  On this Exhibit J?
5                MR. GOODHART:  Yeah.
6                MR. CLOWARD:  281 through -- I don't see
7 anything that's redacted.
8                MR. GOODHART:  Yeah.  There was -- just for
9 the record, there was a redaction that was provided to you

10 as -- I'm trying to find the name of the document.  Hang on
11 one second.
12                It's entitled First Street and AITHR's -- I
13 thought I had it.  Initial early case conference production
14 that was redacted with privileged information removed.  And
15 by privileged information, I mean financial information.  It
16 was an errata to Defendants First Street's and AITHR's
17 initial early case conference, and that would have been
18 provided to you on December 12, 2017.
19                MR. CLOWARD:  Do you want to just thumb
20 through this?  Because this exhibit that I have here, I
21 don't see anything --
22                MR. GOODHART:  Yes.
23                MR. CLOWARD:  -- redacted, so maybe this is
24 the full version.  I don't know.  Maybe you could --
25                MR. GOODHART:  This --
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1                MR. CLOWARD:  -- compare them, or was it a
2 supplement?
3                MR. GOODHART:  No.  It was an errata.  Like,
4 for example, on First Street 280, okay, which is part of the
5 exhibit you handed to me, it contains Mr. Benson's Social
6 Security number.
7                MR. CLOWARD:  Uh-huh.
8                MR. GOODHART:  That had been redacted in the
9 errata that was produced on December the 7th, so you have

10 the original here.
11                MR. CLOWARD:  I have the original unredacted.
12                MR. GOODHART:  Correct.
13                MR. CLOWARD:  Okay.  Perfect.  Thanks.
14                And that's -- I'm glad you pointed that out,
15 because First 280 --
16                MR. GOODHART:  Right.  The only things that
17 were redacted were First 280 and First 296.  I think we just
18 dealt with 296.  And First 347 had a redaction on it, as
19 well.
20                MR. CLOWARD:  Okay.  So we'll redact the
21 first page of 280, with the -- leave that in there.  We'll
22 just get a black marker and cross it off.
23                MR. GOODHART:  Just cross off the Social
24 Security Number, yeah, and we've dealt with 296.  The only
25 other one redaction was 347.
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1                MR. CLOWARD:  Okay.
2                MR. GOODHART:  I apologize.
3                MR. CLOWARD:  It's fine.  It's not a problem.
4                MR. GOODHART:  And on 347, again, Mr. Edward
5 Tilt's Social Security Number was redacted.
6                MR. CLOWARD:  Sounds good.
7 BY MR. CLOWARD:
8      Q    Okay.  So on this document, what is that document
9 in front of you?

10      A    The agreement with our 1099 salespersons.
11      Q    Okay.
12      A    Direct seller agreement.
13      Q    Is it fair to say that this is the agreement that
14 governed the relationship between independent contractors
15 and First Street, slash, AITHR?
16      A    Yes.  He signed it.  Yes.
17      Q    Were there any other amendments or supplements to
18 this agreement?
19      A    We made them probably every -- maybe a couple of
20 years, we would update how the commission might work, if
21 something significantly had changed.  But we'd try to,
22 frankly, do that within an exhibit way of doing things,
23 versus the basic agreement, which stayed intact.
24           So it's typically -- yeah, most of them -- all
25 should have been this way, largely.  It may have been a
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1 change in the exhibit material provided, something like
2 that, but this was, obviously, one he signed.
3      Q    Okay.  If there is an amendment to Mr. Benton's
4 specific agreement, are you aware of that?
5      A    No.  No.  I wouldn't know.
6      Q    So is it fair to say what you have in front of you
7 is -- is the full breadth of the agreement between --
8      A    It should be.
9      Q    -- Mr. Benton --

10      A    Should be.
11      Q    Okay.  Now, I noted at the first that the
12 agreement was between AITHR Dealer, Inc., and Mr. Benton.
13 Is there a reason why the agreement wasn't between First
14 Street and AITHR and the contractor?
15      A    AITHR is a separate -- separate entity under First
16 Street, so all business done out of that Denver office was
17 AITHR Dealer.
18      Q    Okay.  Can you explain to me the --
19                MR. CLOWARD:  We good to go?
20                THE VIDEOGRAPHER:  Yeah, yeah.
21 BY MR. CLOWARD:
22      Q    -- the relationship between First Street and
23 AITHR?  Are there any contracts between those two companies?
24 Are they solely --
25      A    It's wholly owned by First Street.  There's no
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1 contracts between the two.  It's just a division of First
2 Street.
3      Q    So it's just a -- it's just a division within
4 First Street?
5      A    LLC.  Is it LLC?  Am I able to ask -- I mean,
6 technically --
7                MS. HACKNEY:  Can I answer?
8                MR. GOODHART:  No.
9                THE DEPONENT:  You can't answer?

10      A    I'm not sure I understand the technical term.
11 I'm -- we have our own number.  It was -- I don't know if
12 it's an LLC.  I could be wrong.  I don't know what it was.
13 BY MR. CLOWARD:
14      Q    I'm not too concerned about that.
15      A    Okay.
16      Q    What I am interested in, though, is knowing, for
17 instance, do some folks have dual roles, maybe one position
18 within First Street and one position within AITHR?
19      A    Once we set this up and I became president of
20 AITHR, I worked with the First Street people.  So I was
21 working with the marketing people who were under First
22 Street, so -- so I had a working relationship with First
23 Street.  I worked with them directly in developing
24 marketing, as far as understanding what's going on there.
25           But if they were First Street people, they
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1 would -- there were First Street people, like the marketing
2 people that did marketing activities that supported the
3 AITHR business, but they were under -- under the First
4 Street corporation, technically, if I answered your question
5 or not.
6      Q    Kind of.  I'm still trying to figure out, I guess,
7 the distinction between AITHR, First Street, what each
8 company does.
9      A    It's a different -- it was a -- it was a different

10 business model unit by itself, supported by First Street's
11 marketing and some -- some other supportive services like
12 accounting.
13           But AITHR was a -- ended up forming a separate
14 company under First Street and they operated independently,
15 but we had our own business, our own CRM, our own phone
16 system.  And, of course, the Denver office, which is the
17 AITHR Dealer, Inc., was an entity within AITHR, because we
18 also had dealers that reported in to AITHR that we worked
19 with outside -- outside dealers.
20           So at the beginning, we had dealers as well as our
21 own dealer, which Denver was one of, thus the dealer
22 designation.  They were -- they controlled only part of the
23 country.
24                MR. COOLS:  Can we take a break when you're
25 in a good spot?
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1                MR. CLOWARD:  Yeah.  Let's just take a break
2 now.
3                MR. COOLS:  Bathroom break.
4                THE VIDEOGRAPHER:  We're going off the record
5 at 12:16 p.m.
6                (Recess from 12:16 p.m. to 12:18 p.m.)
7                THE VIDEOGRAPHER:  This is the end of disc 1,
8 and we are ending this at 12:18 p.m.
9                (Recess from 12:18 p.m. to 12:30 p.m.)

10                THE VIDEOGRAPHER:  This is the beginning of
11 disc number 2, and we're back on the record at 12:30 p.m.
12                MR. CLOWARD:  Okay.  There was a brief
13 discussion off the record.  I voiced my concerns about
14 authenticating the documents.  I understand that I cannot
15 compel an out-of-state Rule 30(b)(6) designee to attend
16 trial, and I voiced my concerns with both counsel for First
17 Street and AITHR as well as Jacuzzi that a lot of my work
18 through the RFAs as well as some of the deposition work is
19 to simply authenticate the documents so that we can use them
20 for time of trial.
21                Both counsel have indicated that we can have
22 further discussions, have indicated that counsel for Jacuzzi
23 is going to at least talk to his client about some sort of
24 stipulation on the documents.  Counsel for First Street and
25 AITHR has indicated that -- and correct me if I'm wrong --
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1 but documents that they have produced, they will agree to
2 authentication.  Is that --
3                MR. GOODHART:  Yeah.
4                MR. CLOWARD:  -- state that correctly?
5                MR. GOODHART:  If there's a document that
6 First Street and/or AITHR generated and we produced, we have
7 no problem with the authenticity of those.
8                And as I indicated to you, the only question
9 then becomes documents that First Street and/or AITHR

10 received from third parties at their request.  We can say we
11 received this document that we have produced in this
12 litigation, but we can't necessarily authenticate that
13 particular document.
14                MR. CLOWARD:  Okay.
15                MR. GOODHART:  If that makes sense.
16                MR. CLOWARD:  Yeah, that does.
17 BY MR. CLOWARD:
18      Q    So just to clean this up, I think that the next
19 exhibit is probably the largest exhibit and is really
20 probably the most -- the one that we would have the most use
21 of, and that's Exhibit O.
22                MR. GOODHART:  What Bates number does that
23 begin on?
24                MR. CLOWARD:  Let's see.
25                MR. COOLS:  Just for clarity, that's still
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1 Exhibit 1.  It's tab O in Exhibit 1?
2                MR. CLOWARD:  Correct.  Where did my
3 little -- I have so many papers here.  It's hard to keep it
4 all straight.  There it is.
5                MR. GOODHART:  It looks like it begins on --
6                THE DEPONENT:  424.
7                MR. GOODHART:  First 424, which are the
8 emails?
9                MR. CLOWARD:  Correct.

10                MR. GOODHART:  Okay.
11                MR. CLOWARD:  The emails, the range on that
12 is --
13                MR. GOODHART:  It should go to First 1320.
14                MR. CLOWARD:  First 1320 and then it starts
15 at First 424.  Is that accurate, Counsel?
16                MR. GOODHART:  Yeah.  That's correct.
17                MR. CLOWARD:  Okay.  So as to the
18 authenticity, genuineness and -- these are true and correct
19 copies of the emails in First 424 through First 1320.  Do we
20 have an agreement on that?
21                MR. GOODHART:  Yeah.  Those are -- those
22 emails are authentic of -- the contents of the emails are
23 authentic.  We're not going to object to any of that.  Any
24 of the attachments to the emails that First Street produced
25 or First Street generated, there will be no question about

0960

005787

005787

00
57

87
005787



8fd90efa-5908-4fb1-8c02-35f8c0f412d8

DAVID MODENA - 12/11/2018

www.litigationservices.com
Litigation Services  |  800-330-1112

Page 85

1 that either.
2                However, there are some attachments that
3 First Street received from Jacuzzi and other entities.  I
4 can say that, as far as us receiving that, that is what was
5 received by First Street.  As to whether that is the actual
6 authentic document that a third party actually generated, I
7 cannot authenticate that, obviously, because it's a third
8 party's document.  Does that make sense?
9                MR. CLOWARD:  Kind of.

10                MR. GOODHART:  Like, for example, there was
11 an email where I believe Jacuzzi provided First Street with
12 a 30-second movie or commercial.  What I can say is that,
13 yes, this is the 30-second movie or commercial that we
14 received from Jacuzzi.  However, how Jacuzzi produced it,
15 how they manufactured it or generated it or videoed it, I
16 cannot say.
17                MR. CLOWARD:  Sure.
18                MR. GOODHART:  Does that -- that's kind of
19 what I'm trying to get at.
20                MR. CLOWARD:  Yeah.  That makes sense.  You
21 can't speak to the -- to the creation of the document
22 itself, but you -- you're not going to -- you're not going
23 to object that the document was, in fact, received by First
24 Street.
25                MR. GOODHART:  Correct.
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1                MR. CLOWARD:  And that the document -- you
2 know, whatever it says it says.
3                MR. GOODHART:  Correct.
4                MR. CLOWARD:  Okay.
5                MR. GOODHART:  If that helps you.
6                MR. CLOWARD:  Yeah.  That does.
7 BY MR. CLOWARD:
8      Q    And then -- so that's First 424 through First
9 1320.  I skipped over some documents --

10                MR. GOODHART:  Yeah.
11 BY MR. CLOWARD:
12      Q    -- by mistake.  Exhibit K, which is First 297
13 through 356.  Sir, do you recognize those documents?  And it
14 appears as though this -- some of these are the same that we
15 have gone over.
16      A    Under section K?
17      Q    Yes.
18                MR. COOLS:  What are the Bates range?
19                MR. CLOWARD:  297 through 356.
20                MR. COOLS:  Thanks.
21      A    These look familiar, yes.
22 BY MR. CLOWARD:
23      Q    What do you recognize these documents to be?
24      A    Sales contracts initially, which would have been
25 the sales contracts that Hale Benton would have used to work
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1 with Cunnisons.  Building permits for the installation of
2 the tub, notes in our CRM system that we talked about.
3      Q    Is that page 312?  312?
4      A    Yes.  Yes.  312, those are the notes in our CRM
5 system we talked about, so that would be their sort of
6 recordkeeping of that installation.
7           Wikipedia on rhabdo.  I'm not sure what that is.
8 I'm not as familiar with that document.
9                MR. GOODHART:  Which Bates number is that?

10      A    It's 318 through 320- -- it's an old Wikipedia --
11 through 327.  318 through 327.  I'm not familiar with that
12 information.  That's on dehydration and I guess,
13 potentially, what the -- Cunnison may have suffered from,
14 I'm assuming.  I don't recall seeing this documentation.  I
15 may have missed it somewhere.
16 BY MR. CLOWARD:
17      Q    Do you know where -- where it came from?  You
18 don't know?
19      A    What's -- I mean, I -- this is obviously from
20 Wikipedia is where this has come from about this particular
21 condition, but I don't recall reading this.
22      Q    Okay.
23      A    I may have -- I may have just recently received
24 it, but I thought I have gone through all the documentation
25 I've received, but I may have missed this.  This would not
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1 be one of our documents, obviously.  This is just
2 information, correct?
3      Q    I don't know.  It was produced as --
4      A    Right.
5      Q    -- as part of the documents that First Street --
6      A    This might have -- this might have been -- yeah, I
7 can speculate this could have been a document that was put
8 into our CRM, possibly.  I -- but I sure didn't -- I don't
9 remember seeing it.

10      Q    Okay.
11                MR. GOODHART:  If you want --
12      A    It's come out of the documents in there, and I --
13 contract for sure but --
14                MR. GOODHART:  Ben, I can track down and find
15 out how that got included in this for you.
16                MR. CLOWARD:  That would be helpful.  Thank
17 you.
18                I mean, I note that the -- the date is '14.
19 As we the lawyers know, Ms. Cunnison had a bout of rhabdo
20 before the incident and that was one of the diagnoses that
21 she had at the time of death.
22                MR. GOODHART:  Right.
23                MR. CLOWARD:  But the bottom of this
24 document, so it's -- I don't want to create confusion
25 unfairly, but the bottom of the document is dated 4/24/14,
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1 so I would imagine that this was probably relative to after,
2 but let me ask some questions about that.
3 BY MR. CLOWARD:
4      Q    Are independent contractors -- are they trained to
5 obtain medical history from patients?
6      A    No.
7      Q    Okay.  So it wouldn't necessarily be something
8 that the independent contractor would have gone through the
9 history of health concerns with the patient?

10      A    No.  They would talk about just challenges they
11 might have, but when you get into medical conditions,
12 they're not qualified to do that.
13      Q    Okay.
14                MR. GOODHART:  And, Ben, you had referenced
15 the initial representation of letter -- initial
16 representation letter, which you sent to AITHR, dated
17 April 9, 2014.  And the Wikipedia research post-dates that
18 letter, so I'm thinking, as Mr. -- as David testified to
19 earlier, it may have been something that was prompted by
20 your letter or something.
21                MR. CLOWARD:  Fair enough.  That's --
22                MR. GOODHART:  But I will double check on
23 that for you, let you know.
24                MR. CLOWARD:  Sounds good.
25 BY MR. CLOWARD:
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1      Q    Sir, the next thing, 328, First 328, what do you
2 recognize that to be?
3      A    This looks like the person that would have
4 installed the tub.  His license, general contractor license
5 shows that he's licensed to do work as a general contractor.
6      Q    And that goes to, it looks like, First 330.
7      A    Uh-huh.
8                MR. GOODHART:  Is that a yes?
9      A    Yes.  I'm sorry.  Yes.

10 BY MR. CLOWARD:
11      Q    No problem.  Next you have 331.  First 331 through
12 approximately --
13      A    6.
14      Q    Looks like 355?
15      A    Uh-huh.
16      Q    Is that accurate?
17      A    Yes.  Yeah, that -- that's similar to our sales
18 independent agreement.  We have another agreement for our
19 contractors.  It's similar but different, relative to what
20 they're performing installations for us.
21      Q    Okay.  Now, it appears as though the -- this
22 agreement starting on 331 through 355 is between Best Way
23 Building and Remodeling and Techno Brands Inc. d/b/a First
24 Street.  Could you talk to that a little bit?
25      A    Techno Brands was -- was our company name, Techno
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1 Brands, Inc., and then we changed to First Street.  And to
2 my recollection and understanding, Techno Brands still was
3 the -- was the incorporated name, and First Street came
4 under that for some period of time is my understanding.
5           Because Techno Brands was our original
6 corporate -- was our corporate name, First Street came after
7 that as a -- as a separate -- as a different name, and I --
8 my recollection and understanding, and I could absolutely be
9 wrong, that -- that we were still technically operating

10 under Techno Brands because this was -- this was drafted up
11 by an outside legal counsel, who -- who I thought would have
12 got that part of trying to make sure we get it right, what
13 was the technically legal name for our company, so that
14 would be my assumption why Techno Brands, because that was
15 our original corporate name.
16      Q    Okay.  Do you know:  Is First Street still
17 technically considered Techno Brands or --
18      A    I don't know that.  I don't know.  I thought --
19 just my understanding is that I thought at some point in
20 time First Street became sort of independent of that name,
21 but I don't know that.  I mean, it's -- our legal counsel
22 could answer that, but I couldn't to be a hundred percent --
23 with a hundred percent accuracy but . . .
24      Q    Okay.  First Street was doing business as, I
25 guess, itself, though, true?
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1      A    Uh-huh.
2                MR. GOODHART:  Is that a yes?
3      A    Yes.  Yes.  I'm sorry.
4 BY MR. CLOWARD:
5      Q    And then AITHR was a division within First Street?
6      A    Yes.
7      Q    Okay.  Next is L, which is First 357 through 362,
8 and this appears just to be duplication of the CRM; is that
9 accurate?

10      A    Yes.
11      Q    Okay.  While we're here, has the entire CRM file
12 been provided?  Are those all of the pages?
13      A    To my knowledge it's -- it -- I'd have -- I would
14 have to go back and compare.  It should be and it -- it
15 appears to be.  Let's -- you can also tell by looking at the
16 first date of -- let's see here.  Yeah.  10/21 is -- would
17 be the beginning, because I think it was sold to her on --
18 right there at that date, so this would thus begin her
19 record of installation.
20           So it does start here and runs through to the end.
21 Yes, it should be complete.
22      Q    And then next you have First 363.  This is M.  363
23 through 385.
24      A    Brand guide, uh-huh.
25      Q    These are the brand guidelines First Street
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1 received from Jacuzzi, true?
2      A    Yes, uh-huh.
3      Q    And next is First 386 through 423, correct?
4      A    Yes.  Mine is not numbered, so say that again,
5 please.
6      Q    They are.  It's just hard to see.  They're in red
7 in the corner.
8                MR. GOODHART:  Can I point to him?
9      A    Yes.  Okay.  Yes.  Sorry.

10 BY MR. CLOWARD:
11      Q    First 386 through --
12      A    Yes.
13      Q    -- First 423?
14      A    Yes.
15      Q    What are these?
16      A    This is the sales presentation Hale should have
17 provided to Cunnison in her home.
18      Q    Okay.  Now, was this in video format, or was this
19 in --
20      A    It should have been on his laptop.
21      Q    Okay.
22      A    You pull up a slide at a time.
23      Q    So it's a PowerPoint?
24      A    PowerPoint with video embedded, so you can click
25 on certain parts of this and a -- and a video would play.
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1      Q    Can we walk through the pages and can you tell me
2 which -- which pages have the video and which ones --
3      A    I could, I think, pretty close to it, but I can --
4 with reasonable accuracy, I should because, normally, they
5 show up as a -- there's only a couple, and I'm trying to
6 find where that would have been.  There's a Katie Couric
7 news story on people falling.  That was one of the videos.
8 It should have been one that we showed Jacuzzi jets.  Let me
9 see if I can find --

10           Okay.  So this is -- this is where it would have
11 been, so as you move into 406, 407, 408, that blank screen,
12 that's where a video would be.
13      Q    Do you know which one would --
14      A    That should be -- that should be the Katie Couric,
15 and it's about falls.
16      Q    Okay.
17      A    One of them is a -- is a news story from Katie
18 Couric that's just a national news about people falling.
19                MR. GOODHART:  What's the Bates number on
20 that, Mr. Modena?
21                THE DEPONENT:  This is 408.
22 BY MR. CLOWARD:
23      Q    And do you still have access to that video?  Is
24 that still shown?  Is that a yes?
25      A    I don't know, because I'm not involved with the
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1 sales presentation at this point in time, but we use that
2 for a -- for two or three, four years for sure.
3      Q    Okay.
4      A    It should have been used 10 and thereafter.
5      Q    Okay.  So --
6      A    It's just the basis of -- it's just the basics --
7 basis of normalizing the situation that they're in, of -- of
8 the tendency to fall and, you know, unfortunate
9 circumstances when people do.

10                MR. GOODHART:  And I'll get you a copy of
11 that video.
12                MR. CLOWARD:  Thank you.
13      A    Yeah.  Then here's the one that Jacuzzi provided
14 on 412, which shows the jets, one of the key selling points
15 with Jacuzzi, obviously.  They're synonomous with
16 hydrotherapy and so that was obviously a very important part
17 of our sales presentation, the therapeutic features of
18 hydrotherapy, which they also help us with, but the video
19 came from them.
20                MR. GOODHART:  And I'll also try and get a
21 copy of that video, as well.
22                MR. CLOWARD:  Thank you.
23                MR. COOLS:  I'll do the same.
24      A    I think there was one more video.  I don't see the
25 obvious place, but I thought that we had a video at the very
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1 end for customer testimonials that we would play.  There you
2 go.  Right here.  421.  We would -- we had customers that
3 had the Jacuzzi tub testimonials was played at the end, just
4 as sort of an affirmation of those people that have
5 purchased a Jacuzzi tub, what they liked about it.
6 BY MR. CLOWARD:
7      Q    Were those paid testimonials, or were those actual
8 clients?
9      A    These were -- these were testimonials we

10 actually -- we had a Jacuzzi -- prior to us becoming -- our
11 relationship with Jacuzzi, so prior to that agreement being
12 signed, Jacuzzi was working with some -- a couple other
13 dealers.  One was in Northern California, Home Safety Bath,
14 and Ken Jenkins was the owner and he was one of their better
15 dealers.
16           And Ken Jenkins at Home Safety Bath did a lot of
17 TV advertising, so they used -- so they -- they were
18 customers of theirs that they had sold Jacuzzi products to,
19 and he used it in his -- in his advertising, and so we were
20 allowed to use those testimonials, although they weren't our
21 specific customers at the time.
22      Q    They were customers of a walk-in tub?
23      A    Of a Jacuzzi walk-in tub.
24      Q    Okay.  And then who are some of the other -- you
25 said there were a couple others, other than --
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1      A    Testimonials?
2      Q    -- Ken Jenkins.
3      A    Oh, other dealers or --
4      Q    Yeah.
5      A    Back before then, I don't -- I couldn't tell you
6 who they were.  I could tell you on a couple of them, but
7 Ken Jenkins -- Home Safety became one of our dealers as part
8 of us taking over Jacuzzi distribution and sales for this
9 walk-in tub category.  They recommended us meet with them

10 and they could be one of our dealers for that part of the
11 country, Northern California.
12           He became -- he subsequently became a dealer.
13 That's why he allowed us to use his information, and they
14 had another dealer.  That's not true.  That was another one
15 in Tennessee, but that wasn't -- they were not a Jacuzzi --
16           Well, there was another dealer in Tennessee,
17 because they had sold Jacuzzi products and recommended we
18 talk to them, so that was another one.  Those are probably
19 the only two I can think of that ended up becoming dealers
20 for us, taking over whole states and territories that had
21 sold Jacuzzi previously.
22      Q    What was the one in Tennessee?
23      A    American Home Design, based out of Nashville.
24      Q    What can you tell me about Home Living Solutions?
25      A    Yes.  Bless you.  That was a company that they
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1 were working with, and they were based out of Southern
2 California, Jacuzzi's headquarters.  And they were
3 apparently working together to try to do what we did and
4 cobble together some marketing and some dealers and -- and
5 put together this dealer-type network that we eventually put
6 together.
7           And, in fact, Michael Schulze, the owner of that
8 company, we actually had come to know because we had -- when
9 we first started getting into the walk-in tub business, they

10 were a company that we actually bought tubs from, so
11 happens, Home Living Solutions.  They provided us our first
12 walk-in tub that we actually sold and marketed to our
13 customers directly.
14      Q    And then --
15      A    But anyway -- but they ended up -- Mike Schulze
16 and Home Living Solutions ended up partnering up with
17 Jacuzzi.  My sense it was some sort of an exclusive deal.  I
18 don't know but it was some sort of deal like that, and it
19 wasn't going anywhere.  There weren't any sales happening
20 and that's why Tom Koons, the CEO at that time, contacted me
21 and said we understand you might be available, and we're not
22 getting anywhere here.  We would like to talk to you.
23      Q    Do you know how to spell Michael's last name?
24      A    S-c-h-u-l-z-e, I believe, should be correct.
25      Q    Okay.  On this last page 423, can you just
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1 describe this relationship, this --
2      A    This was -- would be a page that we -- because at
3 this time we had dealers across the country, so -- so when
4 we would sit with a customer, just try to explain who we
5 were, so not to be taken that we weren't Jacuzzi, because
6 people could get that confused.  You had a great brand and a
7 great product.  You have the company First Street behind
8 doing the marketing, first-class marketing company.  And in
9 this case, the dealer, like a Home Safety Bath, then that's

10 how they fit in, so they're there.
11           We do the marketing.  They do the selling and
12 installation, and Jacuzzi, the manufacturer with the quality
13 product, so we're just trying to show the relationship and
14 so they could understand how this all works together and
15 who's behind it.
16           Hopefully, with the pedigree the first three has,
17 the dealer that he has his own, you know, history of being
18 in the market for 20 or 30 years, give that information, BBB
19 information.  They would tell their company story and
20 Jacuzzi spoke for itself.  They knew the name, the company.
21 Trusted the name.
22      Q    Now, Jacuzzi dealer, would that be AITHR?
23      A    No.  It could have been -- this was a generic
24 slide that all of our dealers could have -- would have used.
25 They're just a dealer, so they were a dealer that sold
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1 Jacuzzi products, so they were authorized in that matter,
2 but their dealer relationship, although they purchased --
3 they purchased through us, Jacuzzi would ship directly to
4 them.
5           Invoicing would happen through us.  That may be a
6 little too technical, but they were authorized to sell and
7 install Jacuzzi products.  Their relationship was with us,
8 not Jacuzzi, because we did the marketing for them and all
9 the transactions occurred between us and the dealer.

10      Q    So who was the dealer in this case?
11      A    Depends on who was -- well, in this particular
12 case, it would have been us, AITHR Dealer, if this was the
13 slide that -- that he would have used, then that would have
14 been us.  That would have been Denver operation AITHR
15 Dealer.  That's why we gave it the dealer name.  They were
16 dealing like any other dealer, as far as they were
17 concerned.
18      Q    Are there other dealer divisions within First
19 Street?
20      A    No.
21      Q    So AITHR is the only dealer division within First
22 Street?
23      A    Yes.
24      Q    So looking at 423, Jacuzzi is at the top, correct?
25 And then First Street would be in the bottom left hand
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1 corner?
2      A    Marketing company.  AITHR Dealer is the sales
3 organization, sales and installation.
4      Q    That's represented on the right hand of the --
5      A    Yes.
6      Q    -- triangle?
7      A    Uh-huh.
8      Q    Okay.  So I'm just trying to figure out, I guess,
9 what other dealers there are of --

10      A    At the time, there were Ken Jenkins Home Safety
11 Bath, American Home Design.  We had about 13 dealers when we
12 started.  At this time, we probably still had 10 to 11
13 dealers that we sent leads to.  And our Denver AITHR Dealer
14 organization was carrying -- was covering the states in the
15 middle of the country.  Some of the large states represented
16 13 percent of the leads and population.
17      Q    So what are -- what are the other -- you have
18 given me Home Safety Bath, Home Living Solutions, American
19 Home Design --
20      A    Home Living Solutions -- Home Living Solutions was
21 not a dealer for us.  They were a company that had a
22 relationship with Jacuzzi you had asked about earlier.  They
23 were the company that was responsible in trying to
24 distribute and sell and market Jacuzzi tubs at the time.
25 They had some sort of exclusive arrangement.  This wasn't
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1 going anywhere.
2      Q    So is it fair to say that Home -- Home Living
3 Solutions was kind of like the First Street before First
4 Street?
5      A    In fact, they came to us to see if we could help
6 them with their marketing because they're not a marketing
7 company.
8      Q    Okay.  So American Home Design is a dealer,
9 though?

10      A    Yes.  They were at the time.
11      Q    All right.  You said there were --
12      A    I think there were 13 when we started this program
13 with Jacuzzi, in setting up our own dealer network and
14 working with Jacuzzi exclusively, and then we covered the
15 country, with the exception of the -- ourself being a dealer
16 for those states in the middle of the country, and we can
17 define that for you at a later date if you'd like to know
18 who those were at the time.
19      Q    Yeah.  Your testimony today is, is that there are
20 still, I think you said, 10 to 12?
21      A    Not now.  Not now.  There are no dealers now.  We
22 are the only -- AITHR Dealer is the only company that's
23 doing Jacuzzi tubs for us, that's still doing our tub
24 program.
25           At that time -- at the time there were probably at
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1 least 10 during this time of this event we're talking about,
2 the Cunnison situation.  There were -- I would have to go
3 back and look and see exactly how many we still had.  But we
4 had most of them in place at the time.  As time went on, if
5 the dealer was not doing a good job, we would -- we would
6 stop that relationship and take that territory ourself.
7      Q    Okay.  Let me just see if I nail this part down,
8 see if I understand it.  So just let's use this 4- -- 423.
9 The top you had Jacuzzi.  Bottom left is First Street.

10 Bottom right would be one of the dealers, which, at the time
11 the agreement started in, approximately, September of 2011,
12 there were 13 dealers.  At the time this incident took
13 place, at the first of 2014, there were at least still 10
14 dealers.
15      A    Give or take one or two.  It may have been 14.  I
16 don't know -- I want to -- we can -- we can be very precise,
17 if you'd like exactly how many there were, but most of them
18 were still in place at this time.  They were still part of
19 the program.  We probably had not, you know, stopped but
20 maybe one or two at the time, by that time.
21      Q    Okay.  Fair enough.  Now, the two that you recall
22 as you sit here today are American Home Design, based out of
23 the Nashville, Home Safety Bath, based out of California,
24 and that's Ken Jenkins.
25      A    Uh-huh.
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1      Q    As you sit here today, are there any others that
2 you can recall?
3      A    Absolutely.  The two that I told you I recalled
4 was those that were already doing business with Jacuzzi
5 prior to our relationship.
6      Q    Okay.
7      A    That's the two that were mentioned to you.
8 They -- they were already doing business with them, so
9 that's how we got access to them, their information, their

10 knowledge of them being pretty good partners, competent
11 enough to be a part of our dealer network.  But, no, we
12 had -- we had -- I can name a bunch of them for you, if
13 you'd like.  There's -- I mean, do you want me to name --
14      Q    Hold on a second.  Yeah, I do.  Just one moment.
15 Thank you very much.
16      A    This may not be a hundred percent complete, but I
17 can give you most of them, many of them.  I'm getting older.
18      Q    Okay.  Yeah, if you have those names, that would
19 be great.
20      A    Fairbanks.  Fairbanks Construction.
21      Q    Okay.
22      A    Beldon, B-e-l-d-o-n. Hausner, H-a-u-s-n-e-r.  OBR.
23      Q    OD?
24      A    O-B, as in boy.
25      Q    Okay.
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1      A    OBR.
2      Q    And are these construction companies?
3      A    These are home improvement companies.  These are
4 companies that know how to sell and install home
5 improvement.  They do siding, windows, typically the type of
6 dealers we dealt with go into homes and sell and close and
7 install.
8      Q    Gotcha.  Okay.
9      A    Airtite, one word, A-i-r-t-i-t-e.  OBR.

10 Fairbanks.  Home Safety.  American Home Design.  Beldon.
11 I'm trying to think of the one up in New York that we
12 just -- didn't last very long.  I'm forgetting.  Did I say
13 Atlas?  Did I say Atlas?
14      Q    Huh-uh.
15      A    Atlas.  I'm trying to think of the one in New
16 York.  Can't think of their name.  They didn't last long.
17 Shoot.
18           Beldon was one of our largest ones.  They had,
19 like, 27 percent of the country.  They were their first
20 dealer.  Hausner.  American Home Design.  Atlas.  OBR.
21 Airtite.  Fairbanks.  There was a guy in Georgia.  He may
22 have been gone by then.  Tub Doctor, Tub Doctor was one.
23 They were in Georgia.  They didn't last long.  He may not
24 have been around at this point in time.  There's one up in
25 New York.  I just can't think of their name.
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1      Q    It's okay.
2      A    Yeah.
3                MR. CLOWARD:  Counsel, if you could just
4 provide that.
5                MR. GOODHART:  Yeah.  Yeah, and just so I'm
6 clear on what I'm providing as well, I'm going to ask him
7 just one question about --
8                MR. CLOWARD:  Sure.
9                MR. GOODHART:  Would AITHR Dealer be a

10 dealer?
11                THE DEPONENT:  Yes.  That's us.  Yes.
12                MR. GOODHART:  Okay.  Okay.  I'll get that
13 information to you, Ben.
14                MR. CLOWARD:  Thank you.
15 BY MR. CLOWARD:
16      Q    Okay.  So would -- would -- would an individual,
17 let's say that back around the time that this -- this
18 incident took place in 2013, 2014, let's say that someone
19 sees an ad in AARP.  What number is generally listed as the
20 individual they call?
21      A    The number is -- every ad we run has a unique
22 number for marketing purposes so we can measure response of
23 an ad.  That's what we do as a company.  The ad may be the
24 same, but the date and the place and the time and what
25 magazine we were in, you need to measure the response to
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1 understand if you want to do it again, so every ad had a
2 unique number.
3           That unique number then went into a third party
4 contact, the call center that then knew, based on where the
5 call was coming in from, it was coming in from the state of
6 New York, that goes to Airtite.  That call then just got
7 routed as they heard sort of the call may be monitored
8 for -- for, you know, quality control.  While you're hearing
9 that, it was routing the call to the direct -- to the

10 dealer.
11           So those calls, based on the origination of the
12 caller and based on the territories those dealers were
13 responsible for, it would be routed to them directly and
14 immediately.
15      Q    Okay.  Now, is there a map of the territories?
16 Could that be also provided to counsel?
17      A    Yes.
18      Q    Okay.  Thank you.
19           Now, back to the initial question.  So the first
20 contact that an individual would have would actually be with
21 one of the dealers, not necessarily with First Street?
22      A    Well, not -- well, in this case, be specific,
23 since we had Nevada at the time, so that lead would have
24 gone into Denver.
25      Q    Through AITHR?
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1      A    Right into the Denver AITHR Dealer office.
2      Q    Okay.
3      A    Because she -- her number -- her location was
4 inside the territory they were responsible for, so they
5 would have been the first point of contact.  I think it was
6 an Internet lead, but that's -- may not be important, other
7 than it's either a phone call or web form that comes in,
8 still to the same place.
9      Q    Now, let's say somebody, just using the knowledge

10 that we have gained recently in this deposition, assume
11 somebody called in New York, that would --
12      A    We never -- we'd have a record of it corporately,
13 as a managing of the whole program.  Denver would never have
14 received that call.  It would have no record of it either.
15      Q    So that would be routed to whoever the dealer --
16      A    Airtite, yeah.
17      Q    -- is up in New York?  Was it Airtite that was in
18 New York?  So that was the name of the New York one that you
19 couldn't remember?
20      A    No, no.  There was one that had New York City,
21 Long Island, and I just can't think of them, but they didn't
22 last long.  They weren't very good.
23      Q    Okay.
24      A    There was another one down in Virginia Beach, Ray
25 Melani.  I just cannot think of -- because he's changed the
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1 name of his company, so there's two names and we can get you
2 a full list.
3      Q    Ray Melani?
4      A    Ray Melani is the owner of the one that had
5 Virginia, Maryland area.  M-e-l-a-n-i.
6      Q    Okay.  Now, after the tub is sold and installed,
7 and let's say there's a problem with the drain or a problem
8 with, you know, the faucet or whatever it is --
9      A    Yes.

10      Q    -- in any issue, let's say it's even a safety
11 issue, or let's say it's a -- you know, somebody got hurt,
12 do they call the dealer or are they told to call Jacuzzi or
13 are they told to call First Street?
14      A    The customer normally would call the dealer.
15 That's who they dealt with.  That's who they -- that's who
16 they -- that's who they know.  That was the face.
17           So this Jacuzzi dealer, when they give them their
18 company story and Airtite would give them their information,
19 so in the leave-behind packet that you're pulling out now,
20 you would -- you would put -- you would put -- they would
21 put their name and information in there.  That's what they
22 are supposed to do.
23           So, now, they would -- also would receive a
24 Jacuzzi manual, as well, which -- which would have a Jacuzzi
25 number.  So as true in many cases in home improvement, they
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1 may call the person that sold it to them, because that's
2 their first point of contact.  That's where they typically
3 go to.  But in a manufacturer situation, too, they would --
4 especially if they thought it was warranty situation, they
5 would contact the manufacturer.
6           But, normally, the first point of contact, and I
7 would say most of the time, it would come back to the
8 dealer, because --
9      Q    Okay.

10      A    -- that's who they dealt with.
11      Q    Okay.  And that -- is that who they were trained
12 to deal with, I guess?
13      A    Yes.
14                MR. GOODHART:  Object to form.
15                MR. COOLS:  Join.
16      A    Yes.
17 BY MR. CLOWARD:
18      Q    Did First Street train the independent contractors
19 to instruct or advise the end user, consumer, to contact the
20 dealer as the first point of contact for issues?
21      A    I can't say for sure.  They were -- they were
22 trained to -- to take certain paperwork, leave certain
23 paperwork.  Take the last payment.  Show them how to use the
24 tub.
25           I would -- it would be an assumption on if they
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1 told them who to contact if there was an issue.  They left
2 the warranty, because they left the manual behind, you know,
3 to go over the tub.  The manual came with the product.  They
4 could have referred them to that Jacuzzi number, which was
5 in there, but, again, most people typically would go back to
6 the sales contract that they received, which had a
7 customer -- had the home improvement company's information,
8 just like ours did.
9           You know, the contract that you have in one of the

10 other exhibits was the AITHR Dealer contract.  That
11 information rang into -- into our production center, not
12 Jacuzzi.
13      Q    Okay.  So I'm going to show you these documents.
14 Be careful because it's kind of coming apart, but I'm going
15 to show you these documents and then I'm going to attach as
16 an exhibit, but as a photographed exhibit, because this is
17 the original, so I'm not going to leave it with you.
18           So take a look there.  Let me know.  I'm handing
19 you what will be marked as Exhibit 2, and we'll take
20 photographs of that and provide the photographs to the court
21 reporter.  I can actually take photos now and then email the
22 court reporter and copy you and everybody on that email that
23 way --
24                MR. GOODHART:  Okay.
25                MR. CLOWARD:  -if you say that the photograph
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1 isn't true and correct.
2                MR. GOODHART:  We're coming up to 1:15 and
3 you wanted to break at 1:15.  This is the first time that I
4 am able to see this document as well.  I know you sent me
5 photographs last week of it, so I would like to also take a
6 look at it.  I don't know if that's going to result in us
7 not have enough time to ask any questions specifically about
8 that document.  I don't know.
9                MR. CLOWARD:  I just want him to authenticate

10 that that's an actual document that First Street produced
11 and that it was left.
12                MR. GOODHART:  Yeah.
13                MR. CLOWARD:  That's it.
14                MR. GOODHART:  Okay.
15      A    A couple -- obviously, Clark County, that would
16 not be our document.  That came from an inspection report.
17 That would not be ours.  The sales contract would be.  The
18 contract amendment would be.  This would not be.  This is --
19 there's some record of there home, I assume, but this would
20 not be something.  This obviously is not our document.
21 Something -- this is obviously -- that's not an AITHR
22 document.
23           The folder, the leave-behind information on what
24 to do next, the testimonials, and then a contract, all those
25 would be our documents.
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1      Q    Okay.  Thank you.  And they're -- these would have
2 been provided and were provided you agree?
3      A    At the point of sale.
4                MR. CLOWARD:  Okay.  So because of the time
5 constraint, I'm going to just end the deposition or, I
6 guess, suspend the deposition, continue it.  I'll take a
7 picture of this and email them to you and I'll copy both
8 counsel on this.
9                I hesitate to leave this in the possession of

10 the court reporter just because it's the original document,
11 but now that we have it, I don't think there's a dispute.  I
12 think there was initially, but is everybody okay with that?
13                MR. GOODHART:  Yeah.
14                MR. CLOWARD:  Okay.
15                MR. GOODHART:  Yeah.  I don't have a problem
16 with that.  Josh, do you?
17                MR. COOLS:  Yeah.  I don't have a problem, as
18 long as we all get to look at it first.
19                MR. CLOWARD:  Absolutely.  Okay.  So we can
20 go off the record.
21                THE VIDEOGRAPHER:  Okay.  This is the end
22 of -- end of disc 2 in this part of the deposition, but it
23 will continue.  We are going off the record at 1:14 p.m.
24                (Exhibit 2 was scanned to PDF.)
25
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1          And further this deponent saith not.
2 (Whereupon this deposition was suspended at 1:18 p.m.)
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
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1 COMMONWEALTH OF VIRGINIA AT LARGE, to wit:
2                I, Angela N. Sidener, CCR, RPR, and Notary
3 Public in and for the Commonwealth of Virginia at large, and
4 whose commission expires November 30, 2022, do certify that
5 the aforementioned appeared before me, was sworn by me, and
6 was thereupon examined by counsel; and that the foregoing is
7 a true, correct, and full transcript of the testimony
8 adduced.
9                I further certify that I am neither related

10 to nor associated with any counsel or party to this
11 proceeding, nor otherwise interested in the event thereof.
12                Given under my hand and notary seal at
13 Richmond, Virginia, this 14th day of December, 2018.
14
15
16                       ________________________________
17                       Angela N. Sidener, CCR, RPR

                      Notary Registration No. 7378859
18
19
20
21
22
23
24
25
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1   ERRATA SHEET
2
3
4
5 I declare under penalty of perjury that I have read the
6 foregoing ________ pages of my testimony, taken
7 on ____________________________ (date) at
8 _____________________(city), ____________________(state),
9

10 and that the same is a true record of the testimony given
11 by me at the time and place herein
12 above set forth, with the following exceptions:
13
14 Page  Line   Should read:                      Reason for Change:
15
16 ___  ___     ____________________________     _____________________
17              ____________________________     _____________________
18 ___  ___     ____________________________     _____________________
19              ____________________________     _____________________
20 ___  ___     ____________________________     _____________________
21              ____________________________     _____________________
22 ___  ___     ____________________________     _____________________
23              ____________________________     _____________________
24 ___  ___     ____________________________     _____________________
25              ____________________________     _____________________
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1                          ERRATA SHEET
2 Page  Line   Should read:                     Reason for Change:
3
4 ___  ___     ____________________________     _____________________
5              ____________________________     _____________________
6 ___  ___     ____________________________     _____________________
7              ____________________________     _____________________
8 ___  ___     ____________________________     _____________________
9              ____________________________     _____________________

10 ___  ___     ____________________________     _____________________
11              ____________________________     _____________________
12 ___  ___     ____________________________     _____________________
13              ____________________________     _____________________
14 ___  ___     ____________________________     _____________________
15              ____________________________     _____________________
16 ___  ___     ____________________________     _____________________
17              ____________________________     _____________________
18 ___  ___     ____________________________     _____________________
19              ____________________________     _____________________
20 ___  ___     ____________________________     _____________________
21              ____________________________     _____________________
22
23 Date:  ____________      ___________________________________
24                        Signature of  Witness
25
26                                  ___________________________________
27                                Name Typed or Printed
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E-MAIL FROM RON TEMPLER
SUBJECT TO PROTECTIVE ORDER - 
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1

Bonney, Audra R.

From: Templer, Ron <Ron.Templer@jacuzzi.com>

Sent: Tuesday, September 17, 2019 7:42 PM

To: Bonney, Audra R.; Roberts, Lee

Subject: FW: Cunnison v. Jacuzzi (CONFIDENTIAL ATTORNEY CLIENT/WORK PRODUCT

COMMUNCIATION)

Importance: High

This Message originated outside your organization.

From: Templer, Ron
Sent: Wednesday, July 25, 2018 6:15 PM
To: Bachmeyer, Kurt <Kurt.Bachmeyer@jacuzzi.com>; Reyes, Regina <Regina.Reyes@jacuzzi.com>; Demeritt, William
<William.Demeritt@jacuzzi.com>; Dominguez, Mike <Mike.Dominguez@jacuzzi.com>; Castillo, Jess
<Jess.Castillo@jacuzzi.com>
Cc: Lovallo, Anthony <Anthony.Lovallo@jacuzzi.com>
Subject: Cunnison v. Jacuzzi (CONFIDENTIAL ATTORNEY CLIENT/WORK PRODUCT COMMUNCIATION)
Importance: High

Kurt, Regina & Jess:

Jacuzzi Inc./Jacuzzi Luxury Bath has been ordered by a court in a pending case to produce ALL customer complaints
regarding personal injuries sustained in a walk-in tub. As such, I need each of you to provide me with the following no
later than August 3:

 All letters, emails, customer service/warranty entries and all other communications and documents (written or

electronic) that mention or refer to a personal injury sustained in a walk-in tub from 1/1/2008 to the

present. This requires a search of all databases (both current and old), email and other potential locations

where the information may be stored. When running a search of electronic files and records, the search can be

limited to complaints and communications regarding walk in tubs that include one or more of the following

terms:

o Injury

o Injure

o Injured

o Injuries

o Death

o Hurt

o Pain

THIS SEARCH AND PRODUCTION WAS ORDERED BY A COURT, AND AS SUCH, NEEDS TO BE TIMELY AND
COMPLETE. FAILURE TO PROPERLY AND THOROGHLY CONDUCT THE SEARCH AND PRODUCE ALL REQUESTED
INFORMATION WILL RESULT IN MAJOR ADVERSE CONSEQUENCES TO THE COMPANY.

Ron Templer
Corporate Counsel

FOR IN CAMERA REVIEW ONLY PRIVILEGED - J001200
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Case Number: A-16-731244-C

ELECTRONICALLY SERVED
10/10/2019 2:59 PM
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Vaughn A. Crawford, Nevada Bar No. 7665 
Joshua D. Cools, Nevada Bar No. 11941 
Alexandria L. Layton, Nevada Bar No. 14228 
SNELL & WILMER L.L.P. 
3883 Howard Hughes Parkway, Suite 110 
Las Vegas, NV 89169 
Telephone: (702) 784-5200 
Facsimile:  (702) 784-5252 
vcrawford@swlaw.com     
jcools@swlaw.com     
alayton@swlaw.com     

 
Attorneys for Defendant 
Jacuzzi Inc. doing business as Jacuzzi Luxury Bath 

 

 

DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 

ROBERT ANSARA, as Special Administrator 
of the Estate of SHERRY LYNN CUNNISON, 
Deceased; ROBERT ANSARA, as Special 
Administrator of the Estate of MICHAEL 
SMITH, Deceased heir to the Estate of 
SHERRY LYNN CUNNISON, Deceased; and 
DEBORAH TAMANTINI individually, and 
heir to the Estate of SHERRY LYNN 
CUNNISON, Deceased, 

                                      Plaintiffs, 

vs. 

FIRST STREET FOR BOOMERS & 
BEYOND, INC.; AITHR DEALER, INC.; 
HALE BENTON, individually; HOMECLICK, 
LLC; JACUZZI INC., doing business as 
JACUZZI LUXURY BATH; BESTWAY 
BUILDING & REMODELING, INC.; 
WILLIAM BUDD, individually and as BUDDS 
PLUMBING; DOES 1 through 20; ROE 
CORPORATIONS 1 through 20; DOE 
EMPLOYEES 1 through 20; DOE 
MANUFACTURERS 1 through 20; DOE 20 
INSTALLERS 1 through 20; DOE 
CONTRACTORS 1 through 20; and DOE 21 
SUBCONTRACTORS 1 through 20, inclusive, 

                                     Defendants. 
 
 
AND ALL RELATED CLAIMS. 
 

CASE NO.:   A-16-731244-C 
DEPT. NO.:  II 
 

DEFENDANT JACUZZI INC. dba 
JACUZZI LUXURY BATH’S 
SUPPLEMENTAL RESPONSE TO 
PLAINTIFF DEBORAH TAMANTINI’S 
FIRST SET OF INTERROGATORIES 
 
(Originally served June 19, 2017) 

Case Number: A-16-731244-C

ELECTRONICALLY SERVED
12/28/2018 8:57 AM
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Defendant Jacuzzi Inc. doing business as Jacuzzi Luxury Bath (“Defendant” or “Jacuzzi”), 

by and through its attorneys of record, Snell & Wilmer L.L.P., provides this supplement its 

responses to Plaintiff Robert Ansara, as Special Administrator of the Estate of Sherry Lynn 

Cunnison’s (“Plaintiff”) Second Set of Interrogatories, as follows: 

Supplementary responses are bold. 

GENERAL OBJECTIONS 

Defendant objects to each interrogatory to the extent they require the identification of 

documents already produced in this matter.  Such documents are as accessible to Plaintiff as they 

are to Defendant.  

Defendant responds to interrogatories, subject to the following additional reservations: 

(a) The right to object on any ground whatsoever to the admission into evidence or other 

use of any of these responses at the trial of this action or any other proceeding in this action or any 

other action; 

(b) The right to object on any ground whatsoever at any time to any demand for further 

responses to interrogatories, or any other discovery procedures involving or relating to the subject 

matter of the interrogatories; 

(c) The right at any time to revise, correct, add to or clarify, any of the responses set 

forth herein; and 

(d) The responses contained herein are based upon information presently known and 

ascertained by Defendant.  The responses herein are without prejudice to utilizing subsequently 

discovered documents or information; and Defendant reserves the right to amend, add to, delete 

from, or in any other manner modify these responses after it has completed its discovery and 

investigation efforts and ascertained all relevant facts.   

Defendant specifically objects to the timeframe listed in Plaintiffs’ Interrogatories.  

Plaintiffs note that “UNLESS OTHERWISE NOTED, THE DOCUMENTS, RECORDS, AND 

DATA REQUESTED ARE THOSE THAT APPLY TO AND/OR COVER ANY PART OF 

THE TIME PERIOD FROM JANUARY 1, 2008 TO THE PRESENT.”  This timeframe is 

arbitrary and extends years prior to Ms. Cunnison’s purchase and installation of the subject bathtub. 
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RESPONSES TO INTERROGATORIES 

Please state the name, address, telephone number, and position of any and all individuals 

preparing these answers and all individuals with whom you conferred in preparing answers to these 

interrogatories. 

INTERROGATORY NO. 3: 

Identify when the subject Jacuzzi Walk-In Bathub was originally designed and developed, 

specifying the dates of each modification thereto and the nature of the modifications. 

SUPPLEMENTAL RESPONSE 

Pursuant to NRCP 33(d), Defendant refers Plaintiff to the following previously-

produced design documents that were disclosed after entry, and subject to, the protective 

order: JACUZZI001349-1375.  Defendant further states that Defendant first made the 

subject Jacuzzi® Walk-In Bathtub in or about the year 2012.  Between 2012 and the present, 

there have been some minor changes to the tub, but there were no modifications to the subject 

Jacuzzi® Walk-In Bathtub related to the vague defect claims asserted in this case, which have 

materially changed over time, as Jacuzzi understands them. While Jacuzzi is unaware of any 

relevant revisions, if Plaintiff identifies specific components or design characteristics of the 

tub at issue, Defendant can confirm that there were no revisions. 

 Defendant objects to this Interrogatory as overbroad, unduly burdensome, and 

without reasonable limitation in scope because it is seeking information unrelated to the 

subject incident and claims because the Subject Incident occurred in 2014, and there were no 

subsequent developments or modifications done after the Subject Incident.    

INTERROGATORY NO. 5: 

Did any other company or individuals, who are not employees of Defendant design or 

develop the subject Jacuzzi Walk-In-Tub or components thereof for the Defendant?  If so, please 

identify the name and address of each such company or individual. 

SUPPLEMENTAL RESPONSE: 

Pursuant to NRCP 33(d), Defendant refers Plaintiffs to the following previously-

produced design documents that were disclosed after entry, and subject to, the protective 
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order: JACUZZI001349-1375.  Defendant further states that there are some third-parties 

that manufacture specific components of the subject Jacuzzi® Walk-In Bathtub, and were 

involved in their development.  However, Defendant is unaware of any third party who 

“designed or developed the subject Jacuzzi Walk-In-Tub or components thereof for the 

Defendant” that are relevant to Plaintiffs’ vague defect claims, which have materially 

changed over time.  Some components, like the grab bar and plumbing components were not 

designed by or for Jacuzzi, but are utilized in the Jacuzzi® Walk-In Bathtub.   

Defendant objects to this interrogatory because it is overly broad without reasonable 

limitation in scope, because it seeks information that is wholly unrelated to Plaintiffs’ claims 

is not likely to lead to the discovery of relevant or admissible evidence.  The interrogatory is 

vague and ambiguous as to the phrase “for the Defendant,” because it is unclear if Plaintiffs 

are referring to components developed at the direction of Jacuzzi or simply utilized by 

Jacuzzi.   

INTERROGATORY NO. 6: 

Please identify all documents concerning the design and development of the subject Jacuzzi 

Walk-In-Tub. 

SUPPLEMENTAL RESPONSE: 

Defendant identifies the documents previously disclosed in Jacuzzi's initial disclosures and 

supplements, including: 
 

Installation and Operation Instructions Manual, 
Jacuzzi® 5229 Walk-In Bathtub Series, 2013 

JACUZZI 000001-20 

DWO Geberit Installation Manual, 2012.   JACUZZI 000021-22 

DWO Geberit Pin Drawing for Fitting No. 
241.789.21.1.  Subject to Protective Order.  Will 
be produced upon entry of appropriate Protective 
Order. 

JACUZZI 000023 

MT31 Geberit Installation Instructions JACUZZI 000024-27 
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Produced subject to protective order: 

Drawing LW19000_Shell FS5229 RH Walk In JACUZZI001349 

Drawing LW32827_Grab Bar Assembly JACUZZI001350 

Drawing LW47000RevD_SHL T&D FS 5229 
RH SLN 

JACUZZI001351-1352 

Drawing LW48000RevB_SHL Bond FS 5229 
RH 

JACUZZI001353-1354 

Drawing LX22000_Piping Suction JACUZZI001355 

Drawing LX24000B_Piping Discharge JACUZZI001356-1357 

Drawing LX25000_Piping Airline JACUZZI001358 

Drawing LX26000A_Piping Blower JACUZZI001359-1360 

Drawing LX27000_Two Pt Quarter Turn Door 
Latch 

JACUZZI001361-1368 

Drawing LX62000_Door Assembly JACUZZI001369 

Drawing LX82000_Skirt Access Panel JACUZZI001370 

Drawing LX91827A_Handle_Sub JACUZZI001371 

Defendant objects to the Interrogatory as overbroad in that it is not limited to any 

particular aspects of the design of the subject tub.  Accordingly, Defendant has limited its 

responses to design aspects criticized by Plaintiffs, which include the size of the tub, the 

inward swinging door, the placement of grab bars and controls, the seat, and the drain.   

INTERROGATORY NO. 8: 

Please identify all tests or studies performed by the Defendant or by any independent 

laboratory relating to the subject Jacuzzi Walk-In-Tub’s safety and design.  For each such test or 

study, state: 

/ / / 

/ / / 
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(a) the date it was performed; 

(b) the name, company position, and present address of the person responsible for the 

test or study; 

(c) the method used; 

(d) the purpose of the test or study; and 

(e) the results of the test or study 

SUPPLEMENTAL RESPONSE: 

(a) IAPMO Compliance Test: IAPMO Certification Listing.pdf 

 1. September 2012 

2. IAPMO R&T Lab, 5001 East Philadelphia Street, Ontario, California 

91761  

 3. Test Standards 

  i. ASME A112.15-2012 

  ii. CSA B45 Series-2002 (R2013) 

 4. Complied with test standard 

(b) ETL Compliance Test: ETL Certification Listing.pdf 

 1. September 2012 

 2. Intertek, 25800 Commercentre Dr, Lake Forest, CA 92630 (Kathryn Jones) 

 3. Test Standards 

  i. UL 1795 UL Standard for Safety Hydromassage Bathtubs 

  ii. CSA C22.2 No. 218.2:2015 Hydromassage Bathtub Appliances 

(c)  Co-efficiency of Friction Test: ASTM F 462-79 (R2007).pdf 

 a. June 2013 

 b. IAPMO R&T Lab, 5001 East Philadelphia Street, Ontario, California 

91761  

 c.  Test protocol ASTM F 462-79 (R2007) 

 d. Complied with test standard 

(d) Door Mechanism Life Cycle Test: Door Life Cycle.pdf 
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 1. December 2012 

 2. SCO Monte Vista Ave, Chino, CA 91710  

 3. Test Protocol: Force Failure Analysis/Life Cycle Testing 

 4. First Article Accepted 

Defendant refers Plaintiff to the following previously-produced design documents that 

were disclosed after entry of the protective order:   

Door Life Cycle JACUZZI001372-1375 

ETL Certification Listing JACUZZI001376-1441 

IAPMO Certification Listing JACUZZI001442-1446 

IAMPO Lab Test Report_ASTM F 462-79 JACUZZI001447-1449 

Defendant’s experts have also evaluated the subject bathtub, and will provide their 

opinions.   

Defendant objects to this Interrogatory as overbroad because it is seeking information 

beyond the implication of the subject incident and claims outside the scope of NRCP 26(b) 

because it requests “all tests or studies performed by the Defendant or by any independent 

laboratory,” and some tests are not related to Plaintiffs’ claims, which Defendants’ believe to 

be related to the size of the tub, the inward swinging door, the placement of grab bars and 

controls, the seat, and the drain.  Defendant has limited its response to those tests it believes 

are relevant to Plaintiffs' claims. If Plaintiff seeks additional responses, they must clarify 

design elements or a scope of tests at issue, which are relevant to the subject incident and 

claims.  

INTERROGATORY NO. 9: 

If the tests or studies identified in your answer to the foregoing interrogatory resulted in any 

change or modifications to the subject Jacuzzi Walk-In-Tub’s, please state the nature of the change 

or modification and the reason for such change or modification. 
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SUPPLEMENTAL RESPONSE: 

No changes or modifications were needed. 

Defendant objects to this Interrogatory as overbroad because it is seeking information 

beyond the implication of the subject incident and claims and outside the scope of NRCP 26(b) 

because Interrogatory No. 8 requests “all tests or studies performed by the Defendant or by 

any independent laboratory,” and some tests are not related to Plaintiffs’ claims, which 

Defendants’ believe to be related to the size of the tub, the inward swinging door, the 

placement of grab bars and controls, the seat, and the drain.  Defendant has limited its response 

to those modifications it believes are relevant to Plaintiffs' claims. If Plaintiff seeks additional 

responses, they must clarify design elements or a scope of modifications at issue, which are relevant 

to the subject incident and claims.  

INTERROGATORY NO. 10: 

State verbatim the content of any warnings or instructions on all written material that is 

included in the packaging of a new Jacuzzi Walk-In-Tub which is the subject of this litigation.  

Alternatively, provide a copy of such written material. 

SUPPLEMENTAL RESPONSE: 

Pursuant to NRCP 33(d), Defendant directs Plaintiff to Installation and Operation 

Instructions Manual, Jacuzzi 5229 Walk-In Bathtub Series, 2013, produced in Defendant’s Initial 

Disclosure Statement as JACUZZI 000001-20.   Additional warnings are posted on the bathtub, 

and Plaintiffs continue to be in possession of the bathtub, but are not related to the vague defect 

claims that have been asserted. 

INTERROGATORY NO. 11: 

Please state whether the Defendant has ever received notice, either verbal or written, from 

or on behalf of any person claiming injury or damage from his use of a Jacuzzi Walk-In Tub which 

is the subject of the litigation. 

If so, please state: 

(a) the date of each such notice; 

(b) the name and last known address of each person giving such notice; and 
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(c) the substance of the allegations of such notice 

SUPPLEMENTAL RESPONSE: 

Defendant is unaware of any persons claiming injury from his or her use of the 

Jacuzzi® 5229 Walk-In Tub, or any other Jacuzzi® Walk-In Tub, prior to the subject 

incident.  Pursuant to NRCP 33(d), Jacuzzi refers Plaintiffs to the previously produced 

subsequent incidents, identified as JACUZZI002912-002991, which relate to any Jacuzzi® 

Walk-In Tub.  Jacuzzi further refers Plaintiffs to the Smith and Baize matters, although the 

Baize matter does not arise out of a personal injury claim, but rather a Deceptive Trade 

Practices Act/Breach of Contract/Fraud claim in regard to the sale of a tub.  After reasonable 

inquiry, Jacuzzi is unaware of any other claims. 

Defendant objects because the interrogatory is overly broad without reasonable 

limitation in scope because it was not limited to substantially similar bathtubs, was not limited 

by any sort of timeframe, and employs overly broad terms such as “damage.”  Further, it is 

unduly burdensome because it seeks to have Jacuzzi review thousands of records to look for 

any “injury” or “damage,” both of which are overly broad terms, especially when considering 

the relevance to the case at hand.  Furthermore, the interrogatory seeks information 

irrelevant to the subject matter of this action and that is not likely to lead to the discovery of 

relevant or admissible evidence because subsequent incidents are not relevant to Defendants’ 

notice and Defendants contend subsequent incidents are at most only relevant to show the 

presence of an ongoing dangerous condition.  The interrogatory is vague and ambiguous in 

its use of the word “damage,” because “damage” is not limited to personal injury and could 

be construed to include property damage, which is not relevant to the claims at issue.  The 

interrogatory seeks information protected from disclosure by the right of privacy of third 

parties because it would require Jacuzzi to produce the address of its customers, without its 

customers’ consent.  Further, Jacuzzi states that subsequent incident documents it has 

produced are not substantially similar to Plaintiffs’ incident and are inadmissible at trial. 

/ / / 

/ / / 
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INTERROGATORY NO. 12: 

Has the Defendant ever been named as a defendant, respondent or other involuntary 

participant in a lawsuit or other proceeding arising out of personal injuries or damage in connection 

with a Jacuzzi Walk-In-Tub? 

If so, please state as to each: 

(a) the court or other forum in which it was filed; 

(b) the names of all parties or named participants; 

(c) the case number or other identifying number, letters or name assigned to the action 

or other proceeding; 

(d) the name and last known address of each person claiming injury or damage 

therein; 

(e) the names and last known address of all known counsel of record participating in 

such action or proceeding; and 

(f) the date of the alleged injury or damage 

RESPONSE: 

 Defendant refers Plaintiffs’ to the Smith matter, which was filed after this case.  

Plaintiffs’ counsel already has all relevant information about this matter.  Further, while not 

arising out of a personal injury claim, Defendant refers Plaintiffs’ to Baize v. R.G. Galls et al., 

which involves a Deceptive Trade Practices Act/Breach of Contract/Fraud claim in regard to 

the sale of a tub.  Plaintiffs’ counsel already has all relevant information about this matter.  

Jacuzzi does not concede that either are similar to the subject incident, relevant, or 

admissible.  

 Defendant objects to this interrogatory because it is overly broad without reasonable 

limitation in scope, unduly burdensome, and seeks information irrelevant to the subject 

matter of this action and is not likely to lead to the discovery of relevant or admissible 

evidence.  The interrogatory is vague and ambiguous.  Furthermore, the interrogatory seeks 

information irrelevant to the subject matter of this action and that is not likely to lead to the 

discovery of relevant or admissible evidence because subsequent incidents are not relevant to 
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Defendants’ notice and Defendants contend subsequent incidents are at most only relevant to 

show the presence of an ongoing dangerous condition.  The interrogatory is vague and 

ambiguous in its use of the word “damage,” because “damage” is not limited to personal 

injury and could be construed to include property damage, which is not relevant to the claims 

at issue.  Defendant objects to this request as overbroad to the extent it would include 

unrelated claims, such as property damage claims or claims unrelated to the vague defects 

claimed to have caused plaintiffs’ injuries, or dissimilar products.  Such claims are outside 

the scope of Rule 26(b) and not included in Defendant's response.   

INTERROGATORY NO. 19: 

State if at any time any employee, agent, customer or end user complained of or objected to 

the design of the subject Jacuzzi walk in tub or similar model with respect to the means used to 

provide safety.  If so, provide copies of all relevant documents in your possession. 

SUPPLEMENTAL RESPONSE: 

Limiting its response to the scope set by the Discovery Commissioner for claims of 

personal injury or death for any Jacuzzi® Walk-In Tub, pursuant to NRCP 33(d), Jacuzzi 

refers Plaintiffs to the previously produced subsequent incidents, identified as 

JACUZZI002912-002991, and the Smith matter.  Further, while not arising out of a personal 

injury claim or relating to product safety, Defendant refers Plaintiffs to Baize v. R.G. Galls et 

al., which involves a Deceptive Trade Practices Act/Breach of Contract/Fraud claim in regard 

to the sale of a tub.  Jacuzzi further states that it is not aware of any employee or agent that 

complained of or objected to the design of the subject Jacuzzi® Walk-In Tub.  

Defendant objects because the interrogatory is overly broad without reasonable 

limitation in scope because it was not limited to substantially similar bathtubs, and was not 

limited by any sort of timeframe.  Further, it is unduly burdensome because it requires 

Jacuzzi to review thousands of records for any complaints regarding “the means used to 

provide safety,” which is vague and nonsensical.  Further, it seeks information irrelevant to 

the subject matter of this action and is not likely to lead to the discovery of relevant or 

admissible evidence because it seeks records related to irrelevant aspects of the tub and 
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dissimilar incidents.  The Interrogatory is also vague and ambiguous because “the means used 

to provide safety” is undefined and nonsensical.  Further, the interrogatory seeks information 

protected from disclosure by the right of privacy of third parties, because it would require 

Jacuzzi to produce the its customers’ personal information without their consent. Further, 

the interrogatory improperly requests the production of documents. 

INTERROGATORY NO. 22: 

Do you contend that the Plaintiff misused or abused the subject Jacuzzi Walk-In-Tub and/or 

applied a use that was neither intended nor reasonably foreseeable by you, or was otherwise 

contributorily negligent?  If so, please state the particulars therefor. 

SUPPLEMENTAL RESPONSE: 

Jacuzzi contends that Ms. Cunnison would not have gotten stuck in the subject Jacuzzi 

Walk-In Tub if she was using it properly.  Jacuzzi contends that if Plaintiff was physically 

unable to use the bathtub safely, she should not have used it.  Discovery is ongoing, and the 

extent to which Ms. Cunnison’s misuse, abuse, medical condition, or otherwise contributory 

negligence may have caused or contributed to the subject incident is still under investigation, 

and the issues are anticipated to be addressed in part by Defendant’s designated experts.  

Jacuzzi will supplement this response consistent with its obligation under NRCP 26(e).   

INTERROGATORY NO. 26: 

Please identify each of your employees and/or agents who has conducted any analysis or 

investigation of subject Jacuzzi Walk-In-Tub or conducted any interviews with other persons who 

claim to have knowledge of facts in connection with the subject incident. 

SUPPLEMENTAL RESPONSE: 

Plaintiffs’ counsel or representatives have been present for all of Jacuzzi’s inspections of 

the subject Walk-In Bathtub.  In its response to Interrogatory No. 2, Defendant identified the 

individuals who were present for the inspections.  Defendant also refers Plaintiffs to Defendants’ 

expert disclosures and reports.  Defendant has no other non-privileged information responsive to 

Plaintiff’s Interrogatory. 

/ / / 
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Defendant objects to the Interrogatory to the extent that it requests any information 

protected by the attorney work product doctrine or materials protected by attorney-client privilege.  

 

DATED this 28th day of December, 2018. 
 

SNELL & WILMER L.L.P. 
 

 
 
  By: /s/ Joshua D. Cools   

Vaughn A. Crawford, Nevada Bar No. 7665 
Joshua D. Cools, Nevada Bar No. 11941 
Alexandria L. Layton, Nevada Bar No. 14228 
3883 Howard Hughes Parkway, Suite 1100 
Las Vegas, NV 89169 
 
Attorneys for Defendant/Cross-Defendant 
Jacuzzi Inc. doing business as Jacuzzi Luxury Bath 

1008

005839

005839

00
58

39
005839



4852-6273-0625.4 
 

 

 
- 14 -  

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Sn
el

l &
 W

ilm
er

  L
.L

.P
.  

 
L

A
W

 O
F

F
IC

E
S

 
3

8
8

3
 H

o
w

ar
d

 H
u

gh
es

 P
ar

kw
ay

, 
S

u
it

e 
1

1
0

0
 

L
as

 V
eg

as
, 

N
ev

ad
a 

 8
9

1
6

9
 

7
0

2
.7

8
4

.5
2

0
0

 

CERTIFICATE OF SERVICE 

I, the undersigned, declare under penalty of perjury, that I am over the age of eighteen (18) 

years, and I am not a party to, nor interested in, this action.  On this date, I caused to be served a 

true and correct copy of the foregoing DEFENDANT JACUZZI INC. dba JACUZZI LUXURY 

BATH’S SUPPLEMENTAL RESPONSE TO PLAINTIFF DEBORAH TAMANTINI’S 

FIRST SET OF INTERROGATORIES by the method indicated below, addressed to the 

following:  

☐ BY E-MAIL:  by transmitting via e-mail the document(s) listed above to the e-mail 
addresses set forth below and/or included on the Court’s Service List for the above-
referenced case. 

☒ BY ELECTRONIC SUBMISSION:  submitted to the above-entitled Court for 
electronic filing and service upon the Court’s Service List for the above-referenced 
case. 

☐ BY U.S. MAIL:  by placing the document(s) listed above in a sealed envelope with 
postage thereon fully prepaid, in the United States mail at Las Vegas, Nevada 
addressed as set forth below: 

 
Benjamin P. Cloward, NV Bar No. 11087 
Richard Harris Law Firm 
801 S. Fourth Street 
Las Vegas, NV 89101 
(702) 444-4444; (702) 444-4455 fax 
Benjamin@RichardHarrisLaw.com    
Attorneys for Plaintiffs 
 
Charles H. Allen (pro hac vice) 
Charles Allen Law Firm, P.C. 
3575 Piedmont Road, NE 
Building 15, Suite L-130 
Atlanta, GA 30305 
(404) 419-6674; (866) 639-0287 fax 
callen@charlesallenlawfirm.com    
Attorneys for Plaintiffs 
 

 
 

Meghan M. Goodwin, NV Bar No. 11974 
Thorndal, Armstrong, Delk, Balkenbush  
& Eisinger 
1100 East Bridger Avenue 
Las Vegas, NV 89101-5315 
Mail to:  P.O. Box 2070 
Las Vegas, NV 89125-2070 
(702) 366-0622; (702) 366-0327 fax 
mmg@thorndal.com    
Attorneys for Defendants/Cross-Defendants 
First Street for Boomers & Beyond, Inc. and 
AITHR Dealer, Inc. 
 
Hale Benton 
26479 West Potter Drive 
Buckeye, AZ  85396 
halebenton@gmail.com   
Defendant Pro Per 
 

DATED this 28th day of December, 2018.  

/s/ Julia M. Diaz    
An Employee of Snell & Wilmer L.L.P. 
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Case Number: A-16-731244-C

ELECTRONICALLY SERVED
6/23/2017 12:30 PM

1 RSPN 

2 
BENJAMIN P. CLOWARD, ESQ. 
Nevada Bar No. 11087 

3 RICHARD HARRIS LAW FIRM 
801 South Fourth Street 

5 Las Vegas, Nevada 89101 

6 
Phone: (702) 444-4444 
Fax: (702) 444-4455 

7 E-Mail: Benjamin@RichardHarrisLaw.com 
Attorneys for Plaintiffs 

8 

9 

10 

DISTRICT COURT 

CLARK COUNTY, NEV ADA 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

ROBERT ANSARA, as Special 
Administrator of the Estate of SHERRY 
LYNN CUNNISON, Deceased; MICHAEL 
SMITH individually, and heir to the Estate of 
SHERRYL YNN CUNNISON, Deceased; 
and DEBORAH TAMANTINI individually, 
and heir to the Estate of SHERRY LYNN 
CUNNISON, Deceased; 

Plaintiffs, 

vs. 

FIRST STREET FOR BOOMERS & 
BEYOND, INC.; AITHR DEALER, INC.; 
HALE BENTON, Individually, 
HOMECLICK, LLC.; JACUZZI LUXURY 
BATH, doing business as JACUZZI INC; 
BESTW A Y BUILDING & REMODELING, 
INC.; WILLIAM BUDD, Individually and as 
BUDDS PLUMBING; DOES 1 through 20; 
ROE CORPORATIONS 1through20; DOE 
EMPLOYEES 1 through 20; DOE 
MANUFACTURERS 1through20; DOE 20 
INSTALLERS I through 20; DOE 
CONTRACTORS 1 through 20; and DOE 
21SUBCONTRACTORS1through20, 
inclusive 

Defendants. 

1 

CASE NO. A-16-731244-C 
DEPT. NO. I 

PLAINTIFF DEBORAH TAMANTINI 
- RESPONSES TO DEFENDANT, 
JACUZZI INC.'S FIRST SET OF 
INTERROGATORIES 
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2 

3 

5 

6 

7 

8 

9 

IO 

11 

12 

13 

14 

15 

16 

17 

18 

19 

PLAINTIFF DEBORAH T AMANTINI - FIRST SUPPLEMENT AL RESPONSES TO -­
DEFENDANT, JACUZZI INC.'S FIRST SET OF INTERROGATORIES 

COME NOW, DEBORAH TAMANTINI and provides her First Supplemental 

Responses to Defendant Jacuzzi Inc.'s First Set of Interrogatories. [Items in bold are being 

modified or added, all other items have been previously disclosed]. 

GENERAL OBJECTION: 

Plaintiff objects to the following statement by Defendant: "NOTE: these 

Interrogatories are to be deemed continuing to the day of trial herein." NRCP 26(e)(2) 

provides that a party only has a duty to supplement discovery responses "if the party learns 

that the response is in some material respect incomplete or incorrect and if the. additional or __ _ 

corrective information has not otherwise been made known to the other parties during the 

discovery process or in writing." Plaintiff does not agree that NRCP 26(e)(2) imposes a 

continuing duty to supplement merely because further information may be obtained. The duty 

is only imposed if Plaintiff's original responses were incomplete or incorrect in some material 

respect and if the additional or corrective information has not otherwise been made known to 

the other parties during the discovery process or in writing. Therefore, Defendant's statement 
20 

21 may be partially construed as contrary to the duty imposed by NRCP 26( e )(2). 

22 INTERROGATORYN0.1: 

23 
State your relationship to Decedent. 

24 

ANSWER TO INTERROGATORY NO. 1: 
25 

26 Daughter 

27 INTERROGATORY NO. 2: 

28 State your full name, date of birth, social security number, and residence address. 

ANSWER TO INTERROGATORY NO. 2: 

2 
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2 

3 

5 

6 

7 

Debra Jane Tamantini 
07/25/1965 
:XXX-XX-0338 
103 93 Primerose Lane 
Florence, Arizona 85132 

INTERROGATORY NO. 3: 

8 describe in detail. 

9 
ANSWER TO INTERROGATORY NO. 3: 

10 

11 
I lived with my mother until I was 16, I then moved in with my father. Once I turned 

12 16, my mother no longer provided me with any type of financial support. 

13 INTERROGATORY NO. 4: 

14 State complete details for all claims for pecuniary loss (loss of Decedent's income; 

15 
loss of household or other services; loss of support; etc.) alleged to be a result of Decedent's 

16 

17 
death. Please include a description of the type and nature of loss; amount of loss; amount of 

18 support or type of services (and financial equivalent thereof) received by you from Decedent; 

19 gifts received by you from Decedent; and complete details of method used to compute the 

20 
total current value of said loss of support or services (e.g., work-life expectancy of Decedent, 

21 
life expectancy of each recipient, basis and amount of Decedent's income, the percent per 

22 

23 
annum increase in Decedent's income during expected work-life and basis therefor, discount 

24 factors used and basis therefor, etc.). 

25 ANSWER TO INTERROGATORY NO. 4: 

26 
Plaintiff objects to this Interrogatory as premature. Notwithstanding and without 

27 

28 
waiving said objection, this request requires evaluation by an expert in the field of 

economics. Plaintiff will identify any experts pursuant to 16.l(a)(2). Without waving said 

3 
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2 

3 

5 

6 

7 

8 

9 

IO 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Objections Plaintiff responds as follows: I did not receive any financial support from .. 

my mother, Sherry Cunnison. 

Plaintiff reserves the right to supplement this answer as discovery is continuing. 

INTERROGATORY NO. 5: 

State complete details for all claims for non-pecuniary damages (including loss of 

consortium, society, comfort, companionship, guidance, grief, sorrow, mental distress, etc.) 

resulting from Dec~dent's de.ath .. Pie~~ idemify . the .. type and 11ature of claim; amoUQt Qf 

money damages claimed as compensation; basis for determining monetary compensation; and 

the manifestations of such loss, grief, sorrow, etc. If you are claiming damages for grief, 

sorrow or mental distress, please describe where you were at the time of the incident; state 

how you learned of Decedent's death; identify every person known to you who was a witness 

to any instance of such grief, sorrow, or mental distress; describe any counseling or medical 

treatment any claimant has received or is receiving as a result of Decedent's death; identify the 

provider of said services; and state all sums paid to date for said treatment or counseling. 

ANSWER TO INTERROGATORY NO. 5: 

Plaintiff objects to this Interrogatory as premature. Notwithstanding and without 

waiving said objection, this request requires evaluation by an expert in the field of 

economics. Plaintiff will identify any experts pursuant to 16.l(a)(l). Without waving said 

Objections Plaintiff responds as follows: I was at home when my brother, Michael 

Smith called me and said there had been an accident and that my mother passed away. I 

was told that my mother had purchased a Jacuzzi tub and while she was taking a bath 

she became trapped in the tub and could not get the tub to drain. He believed she was 

trapped in the bathtub for 3-4 days. He called 911 and a well check was performed and 

4 
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2 

3 

5 

6 
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8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

they found by mother trapped and had to use the Jaws of Life to remove her. She passed 

away at the hospital 6 days later. 

I think of my mother every day. When I shower or bath, all I can do is think: this 

is how my mother died, stuck in water. I try to imagine how scared she was and how 

much pain she was in. I can't get it out of my mind. I have a terrible time dealing with 

her death and wished I could have worked out the issues she and I had. I wished I had 

the chance to tell her I loved her one more time. 

Plaintiff reserves the right to supplement this answer as discovery is continuing. 

INTERROGATORY NO. 6: 

If you are alleging that Decedent suffered any physical pain and suffering or mental 

distress prior to death as a result of the incident, please set forth in detail the nature of the pain 

and suffering and/or mental distress alleged to have been sustained by Decedent including, but 

not limited to, the type and areas of pain and discomfort and their duration, and state all 

evidence upon which you base your allegation that Decedent suffered said physical pain or 

mental distress and identify all witnesses to said suffering. 

ANSWER TO INTERROGATORY NO. 6: 

My mother was trapped in the subject tub for 3-4 days without food or water. I can 

only assume she suffered great mental distress not knowing if and when she would be freed 

from the tub. I am sure she was cold and hungry. I believe her entire body was in pain. I think 

she suffered great pain when her arm broke. I believe she suffered pain until she passed away. 

II I 

II I 

5 

005906

005906

00
59

06
005906



2 

3 

5 

6 

7 

8 

9 

IO 

I I 

12 

13 

14 

15 

16 

17 

IS 

I9 

20 

21 

22 

23 

24 

25 

26 

27 

28 

INTERROGATORY NO. 7: 

Describe fully each and every other claim for damages not stated in answer to any 

previous interrogatory (i.e., type of claim, basis for claim, amount of compensation claimed, 

method of computing compensation, etc.). 

ANSWER TO INTERROGATORY NO. 7: 

Plaintiff objects to this Interrogatory as premature. Notwithstanding and without 

waiving said objection, this request requires evaluation by an expert in the field of economics. 

Plaintiff will identify any experts pursuant to 16.l(a)(2). Plaintiff reserves the right to · · ·-

supplement this answer as discovery is continuing. 

INTERROGATORY NO. 8: 

Describe in detail how and where the incident described in the Complaint happened, 

including all actions taken to prevent the incident. 

ANSWER TO INTERROGATORY NO. 8: 

My brother, Michael Smith called me and said there had been an accident and that my 

mother passed away. I was told that my mother had purchased a Jacuzzi tub and while she was 

taking a bath she became trapped in the tub and could not get the tub to drain. He believed she 

was trapped in the bathtub for 3-4 days. He called 911 and a well check was performed and 

they found by mother trapped and had to use the jaws of Life to remove her. She passed away 

at the hospital 6 days later. 

INTERROGATORY NO. 9: 

Please provide the following information concerning the Subject Tub. 

-

(a) The reason(s) the Decedent chose to purchase the Subject Tub. 

(b) All information provided to any Defendants about the Decedent and her intended 
use of the Subject Tub prior to the purchase and/or installation of the Subject Tub. 
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( c) Identify the name, address, telephone number, of the person or entity who installed· 
the Subject Tub. 

( d) The date of the installation of the Subject Tub. 

(e) Any correspondence with the manufacturer, seller, or installer of the Subject Tub. 

ANSWER TO INTERROGATORY NO. 9: 

(a) I do not know why my mother chose to purchase the subject tub. 

(b) I am unaware of any information provided to any defendants about my mother and 

_her ip.~~~ded l1_8e 9f the subject tub .Prior to the purchase and/or installation of the 

subject tub. Other than the contract she signed 

( c) AITHR Dealers, Inc. 

William Budd of Budd's Plumbing 
1624 Carse, 
Boulder City, NV 89005 

( d) I am told the tub was installed on 1115/2014 

INTERROGATORYN0.10: 

Describe any conversations that you had with anyone about the selection, installation, 

or performance of the Subject Tub, including the participants, content, and approximate dates 

of any such conversations. 

ANSWER TO INTERROGATORY NO. 10: 

I did not have any conversations with anyone regarding the selection, installation, or 

performance subject tub. 

INTERROGATORYN0.11: 

If you are you aware of any photographs of the Subject Tub, scene of the Subject 

Incident and/or persons involved in the incident, provide the names and addresses of any 
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persons having possession, custody or control of such photographs and state the subject matter 

and dates of the photographs. 

ANSWER TO INTERROGATORY NO. 11: 

At this I am unaware_of any photographs ofthe scene of the Subject Incident. 

Nine Photographs of the subject tub were taken at the house prior to the tub being removed 

were disclosed on July 27th 2016 in Plaintiff's Disclosures of Documents and Witnesses 

pursuant to NRCP 16.1 

Photographs of the tub being inspected at loft works on October 19, 2016 by American 

Bio Engineers. 

American Bio Engineers 
6905 W. Charleston Blvd., #110 
Las Vegas, Nevada 89117 
702-395-67678 

INTERROGATORYN0.12: 

If the Subject Tub has ever been serviced, repaired or modified for any reason, please - · 

identify the following for each service, repair or modification. 

I II 

II I 

(a) The nature of the repair, service or modification; 

(b) The date(s) of repair, service or modification; 

(c) The reason(s) the repair, service or modification was made; 

( d) The cost of the repair, service or modification; 

(e) Whether the repair, service or modification was covered by any warranty and/or 
insurance claim. 
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ANSWER TO INTERROGATORY NO. 12: 

2 
I believe on February 7, 2017, Budd's Plumbing returned to my mother's residence to 

3 
install a level on the drain. The invoice generated by Budd's plumbing indicated the cost was 

5 

6 
$135.00. The invoice was billed to Jacuzzi. 

7 INTERROGATORYNO. 13: 

8 Describe the removal of the Subject Tub from the Subject Property, including the date 

9 
it was removed, who authorized the removal, who removed the Subject Tub, all, photographs 

10 

or video taken of the removal, and state whether there were any written reports prepared 
11 

12 relating to the removal. 

13 ANSWER TO INTERROGATORY NO. 13: 

14 My brother, Michael Smith removed the bathtub form my mother's residence so he 

15 
could sell the home. I do not know any further information about the removal. 

16 

INTERROGATORYNO. 14: 
17 

18 List the names, addresses and telephone numbers of all persons believed or known by 

19 you, your agents or attorneys who saw or heard, or claims to have seen or heard, as an eye 

20 
witness and/or after-the-fact witness, any of the events or happenings which occurred in this 

21 
incident or otherwise has or may have knowledge concerning any of the issues raised by the 

22 

23 
pleadings, including but not limited to the subject incident, and specify the subject matter 

24 about which the witness has knowledge. 

25 ANSWER TO INTERROGATORY NO. 14: 

26 
The following witnesses were disclosed in the early case conference disclosures and 

27 

28 
any supplements thereto. 

DEBORAH TAMANTINI individually, 
and as heir to the Estate SHERRY LYNN CUNNISON, Deceased, Plaintiff 
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herein. 

c/o Benjamin P. Cloward, Esq. 
Richard Harris Law Firm 
801 South Fourth Street 
Las Vegas, Nevada 89101 

I will testify regarding the facts and circumstances surrounding the incident at issue 

Michael Showalter 
5500 Celestial Way 
Citrus Heights, California 95610 
831-595-1015 (cell) 
916-903-7186 (home) 

This witness is expected to testify regarding the facts and circumstances surrounding 

the incident at issue herein. 

Michael Zuvar 
746655 Willow Drive 
Doyle, California 96109 
775-560-7791 

This witness is expected to testify regarding the facts and circumstances surrounding 

the incident at issue herein. 

Cynthia Smith 
746655 Willow Drive 
Doyle, California 96109 
775-560-7791 

This witness is expected to testify regarding the facts and circumstances surrounding 

the incident at issue herein. 

Scott Cunnison 
23 840 Southpoint Drive 
Denham Springs, LA 70726 

This witness is expected to testify regarding the facts and circumstances surrounding 

the incident at issue herein. 

James T. Cunnison 
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418 Burham Street 
Hampton, VA 23669 

This witness is expected to testify regarding the facts and circumstances surrounding 

the incident at issue herein. 

John S. Cunnision 
501 S.W. 16th Street 
Blue Springs, MO 64015 

-
This witness is expected to testify regarding the facts and circumstances surrounding 

the incident at issue herein. 

Clark County Coroner Office 
1704 Pinto Lane 
Las Vegas, Nevada 89106 

The Clark County Coroner Office, is expected to testify regarding her investigation 

surrounding the incident at issue herein. 

Brennan Demille, MW A 
MedicWestAmbulance 
9 W. Delhi Ave 
N. Las Vegas, Nevada 89032 

Brennan Demille, MW A for Medic West Ambulance is expected to testify regarding the 

facts and circumstances surrounding the incident at issue herein. 

Nicholas Stahlberger, paramedic 
Clark County Fire Department 
575 East Flamingo Road 
Las Vegas, Nevada 89119 

Nicholas Stahlberger, paramedic for the Clark County Fire Department is expected to 

testify regarding the facts and circumstances surrounding the incident at issue herein. 
- -

Kristen Peters 
Clark County Coroner 
1704 Pinto Lane 
Las Vegas, Nevada 89106 
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Kristen }leters, of the Clark County Coroner _is expected to authenticate the photographs 

taken of Sherry Deceased. 

Daniel S. Isenschnid, Ph.D., D_ABFT, Forensic Toxicologist 
Clark County Coroner 
1704 Pinto Lane 
Las Vegas, Nevada 89106 

Daniel S. Is~n~c~~d, Ph.~., D_ABF!, is expected_t<_> testify r~garding his investigation 

surrounding the incident at issue herein 

Muhammad A. Syed, M.D. 
James Walker, M.D. 
Kitty Ho Cain, M.D. 
Lindsey C. Blake, M.D. 
Holman Chan, M.D. 
Hany F. Ghali, M.D. 
Sayed Z. Qazi, M.D. 
Muhammad Bhatti, M.D. 
Wayne Jacobs, M.D. 
Yekaterina Khronusova, M .D. 
Mark Vandenbosch, M.D. 
Chris J. Fischer, M.D. 
Shirin Rahman, M.D. 
Sean D. Beaty, M.D. 
Joshua Owen, M.D. 
Rafael Valencia, M.D. 
David P. Gorczyca, M.D. 
Dean P. Berthoty, M.D. 
Robert N. Berkley, M.D. 
Sunrise Hospital & Medical Center 
3186 S. Maryland Parkway 
Las Vegas, NV 89109 

Decedent's Treating Medical Providers at Sunrise Hospital & Medical Center are 

expected to testify as to Decedent's condition, care and treatment provided to Decedent. 

Officer Matthew Scanlon 
Officer Kevin Lemire 
Officer Matthew Shake 
Officer Keith Bryant 
Officer Shakeel Abdal-Karim 
Officer B. Venpamel 
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Sergeant Dana Pickerel 
Sergeant Allen Larsen 
Las Vegas Metro Police Department 

~· 400 s.~MartinLuther King Blvd .. 
Las Vegas, NV 89106 

Police Officers from Las Vegas Metro Police Department are expected to testify as to 

Decedent's condition and as to the facts and circumstances surrounding the circumstances of 

the subject incident. 

INTERROGATORYNO. 15: 

Are you aware of any physical or mental disorder, infirmity, illness or abnormality 

originating prior to the Accident, which may have caused or contributed to the death of 

Decedent? 

ANSWER TO INTERROGATORY NO. 15: 

To the best of my knowledge, my mother was overweight, had asthma, she had knee 

problems and had a prior broken shoulder. I don't believe any of these issues caused or 

contributed to her death. 

INTERROGATORYN0.16: 

If your answer to No. 15 above is "YES," give a detailed description of each such 

physical abnormality, specifying how and to what extent it may have caused or contributed to 

the death of Decedent. 

ANSWER TO INTERROGATORY NO. 16: 

I don't believe any of the issues listed above caused or contributed to my mother's 

death. 
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INTERROGATORYNO. 17: 

Are you aware of the Decedent falling during the five (5) years prior to the Subject 

Incident? If so, describe the approximate date and location of the falls, how the falls occurred, 

how the decedent recovered from the falls, and any injuries sustained by the Decedent as a 

result of the falls. 

ANSWER TO INTERROGATORY NO. 17: 

I unaware of any falls my mother may have had the five years prior to the subject 

incident. 

INTERROGATORYNO. 18: 

At any time prior to, or at the time of the incident, was the Decedent, taking any 

prescription medications? If so, please list each prescription medication: 

(a) The identification of the medical provider who wrote the prescription; 

(b) The length of time the medication was prescribed to Decedent; 

( c) The dosage; 

( d) The reason for taking the medication; 

( e) All locations where the prescription was filled. 

ANSWER TO INTERROGATORYNO. 18: 

I was not aware of the medications my mother was taking. Her medical records from 

Sunrise Hospital indicated she was taking the following medications. 

AMITRIPTYLINE (ELA VIL) 

METHOCARBAMOL (ROBAXIN 750 MG) 750 MG PO BID 

ALPRAZOLAM (XANAX) 

MAITRIPTYLINE (ELAVIL) 100 MG PO 
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CITALOPRM120 MG PO DAILY 

HYDROmorphone (OILAUDID) 2 MG PO Q4H 

GABAPENTIN (NEURONTIN) 300 MG PO TID 

OMEPRAZOLE (PRILOSEC (BRAND NNvlE)) 20 MG PO 

TEMAZEPMt\ (RESTORIU 30 MG PO DAILY 

TEMAZEPAM (RESTORIL) 30 MG ORAL 

MlOXICILLIN/CLAV K 875/125 MG (AUGlv-ENTIN 875/125 MG} 875 MG 
ORAL 

HYDROmorphone (DILAIJDID) R MG ORAL 

ALPRAZOLAM (XANAX) 0.25 MG ORAL 

AMITRIPTYLINE (ELA VIL) 100 MG ORAL 

ACETAMINOPHEN (TYLENOL 8 HOUR) 650 MG 

ONDANSETRON (ZOFRAN ODT) 4 MG. 

I do not know who prescribed the medication, why she was talking it or what 

pharmacy the medication as filled at. 

INTERROGATORYN0.19: 
20 

21 Identify account names and/or website url's for any internet biogs, Instagram, Twitter, 

22 Facebook e-mail, or other social media or otP,er internet websit~s, which you maintain, own or 

23 
post to. 

24 

ANSWER TOINTERROGATORYN0.19: 
25 

26 My instagram account name: years_of _our_lives 

27 My Facebook account is under Debra Tamantini. The email for my facebook account is 

28 /DebsWorld12. 

INTERROGATORY NO. 20: 
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Describe in detail all communications you have had with any defendant to this lawsuit 

or any Jacuzzi seller or distributer concerning how or why the subject incident occurred. For 

each, include the date of the communication, the substance of the communication, the name of 

the parties to the communication, and the method of communication. 

ANSWER TO INTERROGATORY NO. 20: 

I have not had any communication with any defendant to this lawsuit, or any Jacuzzi 

seller or distributer concerning how or why the subject incident occurred. 

INTERROGATORY NO. 21: 

With respect to your allegations that Jacuzzi· was negligent, please-provide a-full and~ 

complete description of each negligent act and/or omission by Jacuzzi, and an explanation of 

how each alleged negligent act and/or omission caused Decedent's death. 

ANSWER TO INTERROGATORY NO. 21: 

Objection, this requires Plaintiff to divulge information. protected by attorney­

client and work-product privileges. Plaintiff further Objects as this Interrogatory is 

premature. Plaintiff will identify any experts and will produce and identify any experts 

and their reports and/or investigations pursuant to 16.I (a)(2). Notwithstanding and 

without waiving said objection, Plaintiff responds as follows: Jacuzzi tub advertised and 

sold to elderly, obese folks with health limitations and health problems. This inward 

opening door creates a safety hazard, if a medical incident or a simple event such as a fall 

occurs while inside the tub, the high tub walls, narrow doorway, and the inward-opening 

door found on the Jacuzzi Walk-in tubs made it extremely difficult for family members 

or emergency medical teams to get people out. A grab bar should have been installed. 

-The-subject- Jacuzzi-tub-was--designed,-manufactured--and--sold-with-known-Iimitations 

16 

005917

005917

00
59

17
005917



2 

3 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

that Jacuzzi intentionally failed and refused to adequately disclose. Formal discovery 

will establish Jacuzzi Walk-in tubs knew the tubs came with a host of problems. Jacuzzi 

markers its products & specifically targets members of our community who are 

particularity vulnerable due to their age, health and physical limitations, including but 

not limited to diabetes, weight and pain mobility issues. 

Jacuzzi does nothing to identify where its products can be safely used by the target 

population due to the uniquely specific health constraints if each end user and does not 

train the salesforce or supply chain on how to properly identify and determine when and 

if an end user would not be a good fit for one of its products. Instead Jacuzzi has a "must 

sell" mentality where profits are put above safety considerations. 

INTERROGATORY NO. 22: 

Specify whether you are making a claim alleging defective warnmgs and/or 

instructions related to the Subject Tub, and if so, identify in detail: 

(a) 

(b) 

(c) 

(d) 

(f) 

What it is about the Subject Tub that you contend Decedent did not know when 
the Subject Incident occurred; 

The specific language and content of all warnings and/or instructions that you 
contend Jacuzzi did not provide but should have provided with the Subject 
Tub; 

The specific location where you contend the warning and/or instruction should 
have been provided (i.e., in the owner's manual, on the Subject Tub, etc.); 

How any injuries resulted from any alleged defect in warnings or instructions 
for the Subject Tub; and 

Any documents or persons with knowledge upon which you base your 
contentions concerning allegedly defective warnings or instructions. 

ANSWER TO INTERROGATORY NO. 22: 
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Jacuzzi gave limited warnings and/or disclosures of the walk-in tub's dangers due to 

its' high tub walls, narrow doorway, and the inward-opening door make it extremely 

dangerous to an individual if he or she falls. The Jacuzzi tub can hold up to 47 gallons of 

water, they risk trapping an individual in a bath, where he or she can slip, fall and possibly 

drown. Defendant Jacuzzi gave limited, inadequate or no warning of the dangers of one 

falling in the tub. The Substantial safety hazard, if a medical incident or even a simple event 

such as a fall occurs while inside the tub, the high tub walls, narrow doorway, and the 

inward-opening door found on the Jacuzzi Walk-in tubs make it extremely difficult for 

family members or emergency medical teams to get people out. While the firefighters were 

attempting to extract my mother from the tub, her arm broke. The medics were forced to use 

heavy tools to break apart the tub to remove Sherry and transport her to the hospital where 

she later died. The subject Jacuzzi tub was designed, manufactured and sold with known 

limitations that Jacuzzi intentionally failed and refused to adequately disclose. Formal 

discovery will establish Jacuzzi Walk-in tubs knew the tubs came with a host of problems 

I believe specific language and content of all warnings and/or instructions should be 

included in the owner's manual, on the sales invoice, on the website and/or any type of 

advertising and on the tub itself. 

INTERROGATORY NO. 23: 

State whether you are currently on Medicare or Medicaid, or whether you are eligible 

to receive Medicare or Medicaid benefits and, if so, state when you became eligible to receive 

Medicare or Medicaid benefits, amount of such payments to date, and your Medicaid or 

Medicare Health Insurance Claim Nos. 
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ANSWER TO INTERROGATORY NO. 23: 

I do not receive on Medicare or Medicaid, I am not eligible for on Medicare or 

Medicaid. 

DATED THIS __ day of June, 2017 

By:~~~~___;::'--~~~~~ 
BENJAMIN P. CLOWARD ESQ. 
Nevada Bar No. 11087 
801 South Fourth Street 
Las Vegas, Nevada 89101 
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CERTIFICATE OF SERVICE 

2 

3 

5 

6 

Pursuant to NRCP 5(b), I hereb(f3rtify that I am an employee of the RICHARD 
HARRIS LAW FIRM and that on the · day of June, 2017, I caused the foregoing 
PLAINTIFF DEBORAH T AMANTfNI - FIRST SUPPLEMENT AL RESPONSES TO 
DEFENDANT, JACUZZI INC.'S FIRST SET OF fNTERROGATORIES to be served as 
follows: 

7 [X] pursuant to N.E.F.C.R. 9 by serving it via electronic service 

8 

9 

10 

Michaele E. Stoberski, Esq. 
Daniel Labounty, Esq. 
OLSON, CANNON, GORMLEY 
ANGULO & STOBERSKI 
9950 West Cheyenne Avenue 

11 Las Vegas, Nevada 89129 

12 Allorneysfor Defendant HOMECLICK, LLC 

13 

14 Vaughn A. Crawford 
Joshua D. Cools 15 
SNELL & WILMER L.L.P. 

16 3883 Howard Hughes Parkway, Suite 1100 
Las Vegas, NV 89169 

17 
Attorneys for JACUZZI BRANDS, INC. 

18 

19 

20 

2 1 

Meghan M. Goodwin, Esq 
THORNDAL ARMSTRONG DELK 
BALKENBUSH & EISINGER 
11 00 E. Bridger A venue 
Las Vegas, Nevada 89101 

22 Attorneys.for Defendants First Street/or 
Boomers & Beyond and AITHR Dealers 

23 

24 

25 

26 

27 

28 

Elizabeth A. Skane, Esq. 
Dione C. Wrenn, Esq. 
SKANE WILCOX LLP 
11 20 Town Center Drive, Suite 200 
Las Vegas, NV 89 144 
Attorneys for Defendant/CrossDefendant/ 
Cross-Claimant 
BESTWAY BUILDING & REMODELING, 
INC. 

Scott R. Cook, Esq. 
Jennifer L. Micheli, Esq. 
KOLESAR & LEA THAM 
400 South Ran1part Blvd., Suite 400 
Las Vegas, NV 89 145 
Attorneys for Third-Party Defendant 
THE CHICAGO FAUCET COMPANY 

Joshua D. Cools, Esq. 
SNELL & WILMER LLP 
3883 Howard Hughes Parkway, Suite 1100 
Las Vegas, Nevada 89169 
Altorneys for Defendant, Jazuzzi Brands 

JOSEPH P. GARIN, ESQ. 
LIPSON, NEILSON, COLE, SELTZER & 
GARIN, P. 
9900 Covington Cross Drive, Suite 120 
Las Vegas, Nevada 89144 
Attorneys for Defendants, William Bud and 
Budds Plumbing 
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Case Number: A-16-731244-C

ELECTRONICALLY SERVED
8/12/2019 8:18 PM
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LAW OFFICES 

3883 Howard Hughes Parkway 
Suite 1100 

Las Vegas, NV  89169 
702.784.5200 

702.784.5252 (Fax) 
www.swlaw.com 

Snell & Wilmer is a member of LEX MUNDI, The Leading Association of Independent Law Firms. 
4850-9264-3952.2  

Joshua D. Cools 
(702) 784-5267 

jcools@swlaw.com 

D E N V E R  

L A S  V E G A S  

L O S  A N G E L E S  

L O S  C A B O S  

O R A N G E  C O U N T Y  

P H O E N I X  

R E N O  

S A L T  L A K E  C I T Y  

T U C S O N  

August 17, 2018 

VIA EMAIL AND ESERVICE 
Benjamin P. Cloward, Esq. 
Richard Harris Law Firm 
801 S. Fourth Street 
Las Vegas, NV 89101 
Benjamin@richardharrislaw.com 

RE: Cunnison v. Jacuzzi Brands Corp. 
Case No. A-16-731244-C 

Dear Mr. Cloward: 

In compliance with the Discovery Commissioner’s direction at the July 20, 2018 hearing, 
Jacuzzi is producing with this letter information regarding other incidents of personal injury or 
death in walk-in tubs from 2008 to the present.  This production should not be regarded as a 
waiver to the documents and information’s relevance or admissibility.  Jacuzzi expressly 
reserves its right to object to the admissibility of this information and the attached documents.  
Additionally, any personally identifying information has been redacted from the attached 
documents and a revised privilege log is attached.  Below is a description of the information and 
documents being produced. 

Jacuzzi’s search included a search of its customer and warranty databases, and 
notifications to Jacuzzi’s legal department and risk management department.  Specifically, the 
search sought to identify any reports of being injured or hurt and reports of death associated with 
any of Jacuzzi’s walk-in tubs. The search identified the following in response to the 
Commissioner’s order: 

• Case Number 00398408
• Case Number 00285359
• Case Number 00369880
• Case Number 00407773
• Case Number 00348722

Case Number: A-16-731244-C

ELECTRONICALLY SERVED
8/17/2018 3:23 PM
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