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Forensic Computer Search 

05/15/19 6 1319–1347 

22 Plaintiffs’ Motion to Expand Scope of 
Evidentiary Hearing 

08/09/19 8 
9 

1974–2000 
2001–2045 

79 Plaintiffs’ Motion to Reconsider the Court’s 
Order Granting in Part, and Denying in Part, 
Defendant Jacuzzi’s Motion to Reconsider the 
Court’s Order Denying Defendant’s Motions in 
Limine Nos. 1, 4, 13, and 21 

04/29/21 29 7196–7229 

7 Plaintiffs’ Renewed Motion to Strike 
Defendant Jacuzzi, Inc. d/b/a Jacuzzi Luxury 
Bath’s Answer for Repeated, Continuous and 
Blatant Discovery Abuses on Order Shortening 
Time 

01/10/19 1 
2 

76–250 
251–435 
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43 Plaintiffs’ Reply Defendant Jacuzzi Inc. Doing 
Business ad Jacuzzi Luxury Bath’s 
Evidentiary Hearing Closing Brief 

12/31/19 25 
26 

6179–6250 
6251–6257 

29 Plaintiffs’ Reply in Support of Motion to 
Expand Scope of Evidentiary Hearing 

08/21/19 16 
17 

3884–4000 
4001–4010 

86 Plaintiffs’ Reply in Support of Plaintiffs’ 
Motion to Reconsider the Court’s Order 
Granting in Part, and Denying in Part, 
Defendant Jacuzzi’s Motion to Reconsider the 
Court’s Order Denying Defendant’s Motions in 
Limine Nos. 1, 4, 13, and 21 and Opposition to 
Jacuzzi’s Countermotion to Clarify Issues that 
the Jury Must Determine, Applicable Burdens 
of Proof, and Phases of Trial and FirstStreet 
for Boomers and Beyond, Inc. and AITHR 
Dealer, Inc.’s Joinder Thereto 

06/01/21 32 7803–7858 

9 Plaintiffs’ Reply in Support of Plaintiffs’ 
Renewed Motion to Strike Defendant Jacuzzi, 
Inc. d/b/a Jacuzzi Luxury Bath’s Answer for 
Repeated, Continuous and Blatant Discovery 
Abuses on Order Shortening Time 

01/29/19 4 
5 

922–1000 
1001–1213 

17 Plaintiffs’ Reply in Support of Their Motion for 
Reconsideration Re: Plaintiffs’ Renewed 
Motion to Strike Defendant Jacuzzi, Inc.’s 
Answer and Motion for Clarification Regarding 
the Scope of the Forensic Computer Search 

06/14/19 8 1779–1790 

67 Plaintiffs’ Reply to: (1) Defendant Jacuzzi, Inc. 
dba Jacuzzi Luxury Bath’s Brief Responding to 
Plaintiffs’ Request for Inflammatory, 
Irrelevant, Unsubstantiated, or Otherwise 
Inappropriate Jury Instructions; and (2) 
Defendant FirstStreet For Boomers & Beyond, 
Inc., AITHR Dealer, Inc., and Hale Benton’s 
Objections to Plaintiffs’ Demand for Certain 
Jury Instructions and Rulings on Motions in 
Limine Based on Court Striking Jacuzzi’s 

11/10/20 28 6906–6923 
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Answer Re: Liability 

63 Plaintiffs’ Response to Defendant Jacuzzi Inc. 
d/b/a Jacuzzi Luxury Bath’s Objections to 
Plaintiff’s [sic] Proposed “Order Striking 
Defendant Jacuzzi Inc., d/b/a Jacuzzi Luxury 
Bath’s Answer as to Liability Only” Submitted 
October 9, 2020 

10/20/20 27 
 

6713–6750 
 

56 Plaintiffs’ Response to Defendant Jacuzzi’s 
Notice of Waiver of Phase 2 Hearing and 
Request to Have Phase 2 of Evidentiary 
Hearing Vacated 

09/21/20 27 6562–6572 

25 Plaintiffs’ Supplement to Motion to Expand 
Scope of Evidentiary Hearing 

08/20/19 9 2242–2244 

30 Recorder’s Transcript of Evidentiary Hearing – 
Day 1 

09/16/19 17 4011–4193 

58 Recorder’s Transcript of Evidentiary Hearing – 
Day 1 

09/22/20 27 6574–6635 

31 Recorder’s Transcript of Evidentiary Hearing – 
Day 2 

09/17/19 17 
18 

4194–4250 
4251–4436 

32 Recorder’s Transcript of Evidentiary Hearing – 
Day 3 

09/18/19 18 
19 

4437–4500 
4501–4584 

36 Recorder’s Transcript of Evidentiary Hearing – 
Day 4 

10/01/19 19 4596–4736 

21 Recorder’s Transcript of Hearing Pursuant to 
Defendant Jacuzzi’s Request Filed 6-13-19, 
Defendant Jaccuzi, Inc. d/b/a Jacuzzi Luxury 
Bath’s Request for Status Check; Plaintiffs’ 
Motion for Reconsideration Re: Plaintiffs’ 
Renewed Motion to Strike Defendant Jacuzzi, 
Inc.’s Answer and Motion for Clarification 
Regarding the Scope of the Forensic Computer 
Search 

07/01/19 8 1887–1973 

52 Recorder’s Transcript of Pending Motions 06/29/20 27 6509–6549 
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61 Recorder’s Transcript of Pending Motions 10/05/20 27 6639–6671 

94 Recorder’s Transcript of Pending Motions 07/14/21 32 
33 

7893–8000 
8001–8019 

90 Reply in Support of “Countermotion to Clarify 
Issues that the Jury Must Determine, 
Applicable Burdens of Proof, and Phases of 
Trial” 

06/30/21 32 7862–7888 

50 Reply to Plaintiffs’ (1) response to Jacuzzi’s 
Objections to Proposed Order, and (2) 
Opposition to Jacuzzi’s Motion to Clarify the 
Parameters of Any Waiver of Attorney-Client 
Privilege 

06/24/20 26 
27 

6495–6500 
6501–6506 

3 Second Amended Complaint 05/09/16 1 24–33 

4 Third Amended Complaint 01/31/17 1 34–49 

10 Transcript of All Pending Motions 02/04/19 5 
6 

1214–1250 
1251–1315 

20 Transcript of Proceedings – Defendant 
Jacuzzi, Inc.’s Request for Status Check; 
Plaintiffs’ Motion for Reconsideration 
Regarding Plaintiffs’ Renewed Motion to 
Strike Defendant Jacuzzi, Inc.’s Answer and 
Motion for Clarification Regarding the Scope of 
the Forensic Computer Search 

07/01/19 8 1794–1886 

74 Transcript of Proceedings: Jury Instructions 12/21/20 29 7119–7171 

68 Transcript of Proceedings: Motion to Strike 11/19/20 28 
29 

6924–7000 
7001–7010 

71 Transcript of Proceedings: Motions in Limine: 
Jacuzzi’s Nos. 1, 4, 13, 16, and 21/First Street’s 
No. 4; Jury Instructions 

12/07/20 29 7050–7115 
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1    (All exhibits were marked prior to the deposition.)

2                       ROBERT SWINT,

3 having been first duly sworn, testified as follows:

4                        EXAMINATION

5 BY MR. COOLS:

6      Q.  Sir, could you please state your name for the

7 record?

8      A.  My name is Robert James Swint, S-W-I-N-T.

9      Q.  Thank you.  And you're aware you've been

10 identified as an expert in the Ansara v. Jacuzzi matter?

11      A.  Yes.

12      Q.  When were you retained in this case?

13      A.  We were initially contacted in 8/7/17.  We

14 started our case file in 8/24/2017.

15      Q.  And what were you told about the case at the

16 time?

17      A.  Initially we were told that -- Charles Allen

18 contacted us regarding the use of an analysis, hazard

19 analysis on this tub relative to the problem that he had

20 with his client.  And also he mentioned the Las Vegas

21 case as well.

22      Q.  And so when you say "his client," are you

23 referring to the Smith family?

24      A.  The Smith family.

25      Q.  Okay.  And so you were asked to take a look at
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1 So we had a range that doesn't surprise me,

2 but is really not a representation of a person in a tub

3 with the kind of materials, water and oils and soaps.  I

4 think your test is by far the better test.  And we

5 didn't try to do additional testing here in Houston

6 because we had your test data which seemed to be very

7 well done.

8 Q. So you're not critical of Jacuzzi's coefficient

9 of friction test?  At least in terms of how it was

10 performed or the data itself?

11 A. No.  It appears that it was done

12 professionally.

13 Q. Okay.  But you will -- will you be -- well, let

14 me strike that.

15 Will you be offering an opinion as to a

16 defect in the slipperiness or the coefficient of

17 friction of the tub surface?

18 A. It is a factor that needs to be understood and

19 recognized in the usage and design of this tub.  When

20 you have -- like you're sitting on ice, you don't want

21 to be moving forward on an ice cube to fall off the end

22 of the ice cube.  What we're talking about is a surface.

23 Your numbers are less than .1, which means coefficient

24 of friction on ice is about .1 to .2 kind of numbers.

25 We are very slippery.
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1               So therefore when you start talking about

2 movements in the tub to get you out of a controlled

3 balanced sitting position with your back and your legs

4 and everything sort of locked in place, you're risking

5 falling.  You're risking slipping.  That needs to be

6 looked at and designed into such things as to reach for

7 the controls.  When you have as many inches as there

8 shows to be necessary to get to the controls requiring

9 you to move your body forward, repositioning your body,

10 taking it out of a stabilized position, that creates a

11 significant hazard, especially on a slippery surface.

12      Q.  So my question though is:  Are you going to

13 offer an opinion that the coefficiency of friction

14 should have been something other than what it is in this

15 tub?

16      A.  It is what it is.  And because of what it is,

17 it should be compensated for by the correct design so

18 that you don't have a person unable to control their

19 stable position.

20      Q.  So you'll offer design criticisms as to other

21 aspects of the tub, you're not critical of the

22 coefficiency of friction itself?

23      A.  It is a number.  With that number it is part of

24 what human factors design says, hey, we know what the

25 feature and the characteristic of the tub is.
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1                      DISTRICT COURT

                  CLARK COUNTY, NEVADA

2

ROBERT ANSARA, as Special     ) Case No:  A-16-731244-C

3 Administrator of the          ) Dept. No:  II

Estate of SHERRY LYNN         )

4 CUNNISON, Deceased; et al     )

                              )

5          Plaintiffs           )

                              )

6 vs.                           )

                              )

7 FIRST STREET FOR BOOMERS &    )

BEYOND, INC.; et al           )

8                               )

    Defendants                )

9

10 ********************************************************

11                 REPORTER'S CERTIFICATION

12

THE STATE OF TEXAS:

13 COUNTY OF HARRIS:

14

15

     I, Morgan Veletzuy, a Certified Shorthand Reporter

16 in and for the State of Texas, hereby certify to the

17 following:

18      That the witness, ROBERT SWINT, was duly sworn by

19 the officer and that the transcript of the oral

20 deposition is a true record of the testimony given by

21 the witness;

22      That the deposition transcript was submitted on

23 ________________, 20____, to the witness, or to the

24 attorney for the witness, for examination, signature,

25 and return to Veritext Legal Solutions, by ___________,
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1 20____;

2      That the amount of time used by each party at the

3 deposition is as follows:

4           Mr. Charles Allen - (0h0m)

5           Mr. Joshua Cools - (4h16m)

6           Mr. Philip Goodhart - (0h0m)

7      I further certify that I am neither counsel for,

8 related to, nor employed by any of the parties or

9 attorneys in the action in which this proceeding was

10 taken, and further that I am not financially or

11 otherwise interested in the outcome of the action.

12      GIVEN UNDER MY HAND AND SEAL OF OFFICE, on this the

13 12th day of November, 2018.

14

15

16

17

                  <%13407,Signature%>

18                   _________________________________

                  MORGAN VELETZUY, CSR No. 9271

19                   Expiration Date:  12-31-19

                  Veritext Legal Solutions

20                   Firm Registration No. 571

                  300 Throckmorton, Suite 1600

21                   Fort Worth, Texas 76102

                  800-336-4000

22

23

24

25
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PRIVILEGED DOCUMENTS WILL BE 
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DISTRICT COURT 
CLARK COUNTY, NEVADA 

 
 
Product Liability COURT MINUTES March 05, 2020 
 
A-16-731244-C Robert Ansara, Plaintiff(s) 

vs. 
First Street for Boomers & Beyond Inc, Defendant(s) 

 
March 05, 2020 10:00 AM Minute Order  
 
HEARD BY: Scotti, Richard F.  COURTROOM: Chambers 
 
COURT CLERK: Elizabeth Vargas 
 
PARTIES  
PRESENT: 

Minute Order- No parties present. 

 
JOURNAL ENTRIES 

 
- The Court GRANTS Plaintiffs’ Motion to Strike Defendant Jacuzzi Inc.’s Answer as to liability only. 
The only remaining issue to be tried as to Jacuzzi is the quantum of damages that is caused. The 
Court generally adopts the factual and legal analysis of the Plaintiff, as summarized by the Court 
herein. Plaintiff shall prepare the Findings of Facts and Conclusions of Law for the Court to review 
and edit. The parties must not view any lack of specificity by the Court as to any matter in this 
Minute Order as an omission of consideration by this Court – because such specificity would make 
this Minute Order 50 pages long. Since the Court is substantially adopting the position of the 
Plaintiff, the Court is imposing upon the Plaintiff the burden of drafting the proposed Order – which 
the Court Orders to be limited to twenty (20) pages.    
 
Initially, the Court affirms that it has applied the factors outlined in Young v. Johnny Ribeiro Bldg., 
Inc., 106 Nev. 88 (1990), and its progeny. The Court has very carefully considered the evidence 
presented at the Evidentiary Hearing, as well as the existing Affidavits in this case. The Court affirms 
that it has applied only Nevada case law in reaching its decision in this case. Further, the Court has 
applied the “preponderance of the evidence” standard in reviewing the evidence presented and 
relied upon by the Court in forming its decision.  
 
As clearly explained in Plaintiffs’ briefs, Defendant Jacuzzi breached its obligations under NRCP 16.1; 
misrepresented the facts in its responses to Plaintiffs’ May 1, 2017 Interrogatories;  misrepresented the 
facts in its response to Plaintiff’s May 1, 2017 Request for Production of Documents; violated its 
NRCP 16.1 obligations which were renewed upon the Plaintiff’s filing of its Fourth Amended 

Case Number: A-16-731244-C
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Complaint, on June 21, 2017; misrepresented the facts when it provided its further response in 
December 2017 to Plaintiff’s May 1, 2017 Interrogatories; misrepresented the facts in its letter dated 
April 23, 2018 – which followed the parties “meet and confer” in April; violated the Court’s Order of 
July 20, 2018; violated the Discovery Commissioner’s Order as reflected in the Discovery 
Commissioner’s Report and Recommendation of August 23, 2018; violated the Discovery 
Commissioner’s Order of September 19, 2018; misrepresented facts to the Nevada Supreme Court in 
its Writ of Mandamus filed on December 10, 2018; and misrepresented the facts in its January 9, 2019 
discovery response.  The nature of each violation, as set forth expansively in Plaintiffs’ briefs, shall be 
more concisely summarized in the proposed Order – with isolation and identification of the specific 
violation for each order. 
 
Willfulness. Jacuzzi’s violations were knowing and willful. The Discovery Commissioner’s Order and 
this Court’s order were clear on the scope of productions required by Jacuzzi. Jacuzzi willfully and 
wrongfully withheld evidence of the “Pullen” matter. Jacuzzi willfully and wrongfully failed to 
conduct a good faith search of all of its databases to locate all and produce all documents, relating to 
any bodily, involving Jacuzzi’s walk-in-tubs. At one time the obligation upon Jacuzzi was limited to 
“claims,” but Jacuzzi said it applied a narrow interpretation of the term claims, even though Plaintiffs 
produced evidence that Jacuzzi knew that its narrow interpretation was unreasonable. Jacuzzi 
wrongfully and knowingly withheld numerous documents relating to the “slipperiness” of the tubs – 
even though it was clear to the Court from the pleadings that slipperiness of the tubs has always been 
an issue in the case. As to emails, the Court rejects Mr. Templer’s testimony that Jacuzzi thought that 
all relevant emails would be found in the KBM and Salesforce databases. Jacuzzi’s conduct in 
willfully and wrongfully withholding documents that it was repeatedly required to produce, was 
supervised and/or orchestrated by Mr. Templar.    
 
Prejudice to the Non-Offending Party. The prejudice to the Plaintiffs has been massive and 
irreversible. See Plaintiff’s Brief at 48-50. The ‘drip-drip-drip’ productions by Jacuzzi make this Court, 
and Plaintiffs, concerned that Jacuzzi has still failed to produce all relevant documents. Further, the 
Court agrees with the Plaintiffs and finds that “Plaintiffs have lost their fundamental right to have 
their case heard expeditiously.” Plaintiff Reply at 40.    
 
Severity of Sanction and Abuse. Jacuzzi’s abuse of its discovery obligation was extensive, repetitive, 
and prolonged. The sanction imposed is striking Jacuzzi’s Answer as to liability, which is 
commensurate to the extent of the abuse, and limited to that necessary to remedy the abuse – except 
for consideration of the monetary damages suffered by Plaintiff. See Plaintiffs’ Brief, at 50-51. 
 
Evidence Irreparably Lost. The loss of crucial evidence is not, and should not be, in doubt in the 
slightest. See Plaintiffs’ Brief at 51-52. Witnesses have disappeared; memories have faded over the 
three years that Plaintiff has been trying to obtain the information; and relevant companies have gone 
out of business.   
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Feasibility of Less Severe Sanctions. The Court considered the possible need to strike Jacuzzi’s entire 
Answer and entering a default judgement, but determined that the less severe sanction of striking as 
to liability only was the right call. A sanction less severe than that – such as evidentiary presumptions 
– would not come close to eliminating or sufficiently mitigating the prejudice suffered by Plaintiff. It 
would not be fair to require Plaintiffs to expend additional time and resources and to sift through 
Jacuzzi’s disjointed, misleading, and incomplete discovery to prepare for trial. 
 
Avoiding Penalty for Attorney’s Conduct. The Court finds that Jacuzzi is directly responsible for its 
own discovery misconduct. Jacuzzi seemingly misled its counsel about its true ability to locate the 
relevant documents, and its true lack of adequate efforts to obtain the relevant documents. Jacuzzi’s 
in-house legal counsel and other corporate managers were directly involved and knowledgeable 
about all significant steps being taken by Jacuzzi regarding its supposed efforts to locate and produce 
relevant documents. [Plaintiffs shall make sure that the proposed Order identifies the specific 
managers that knew of the existence of documents withheld, and knew about the lack of compliance 
with the discovery obligations – as discussed in the Briefs). Jacuzzi knew what it was required to 
produce, knew how its document retention system worked, knew how to locate the relevant 
documents, and knew that it was not too time-consuming or difficult to take the steps to obtain the 
relevant documents. In addition, it was Jacuzzi’s own witnesses in depositions, letters, Affidavits, 
and verifications, by which Jacuzzi (not its counsel) withheld relevant documents. Striking Jacuzzi’s 
Answer as to liability only will not unfairly penalize Jacuzzi for any decisions of its outside counsel. 
The Court does not find any misconduct by its outside counsel; and nothing contained herein shall be 
viewed as casting any blame on outside counsel. 
 
Deterrence. The extent of discovery abuse in this case is so massive that a message has to be sent not 
only to Jacuzzi, but also to the community that concealing evidence is abhorrent. The community 
needs assurance that the discovery rules and Court Orders must be followed. The community needs 
to be assured that the judicial system in America is not broken. The judicial system in America 
depends upon honesty, good faith, and transparency, which Jacuzzi lacked here. 
 
In sum, the Court finds, consistent with the statement of Plaintiff, as follows:  “Commissioner Bulla 
and this Court’s orders were clear and Jacuzzi fully understood them. Jacuzzi willfully and 
repeatedly violated the orders by failing to produce all discoverable documents and by failing to 
conduct a reasonable search despite knowing how to do so. Jacuzzi’s failure to act has irreparably 
harmed Plaintiffs and extraordinary relief is necessary.” Plaintiff’s Reply at 45.  
 
The Court further Orders that Plaintiffs are entitled to reasonable attorney’s fees incurred in all 
briefing and hearings conducted relating to Plaintiffs efforts to obtain the relevant and Court-
Ordered document productions. The matter of such fees shall be resolved at a Hearing conducted 
immediately after the Trial on remaining portions of this case. 
As stated, Plaintiffs shall prepare the Order. 
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CLERK'S NOTE: This Minute Order was electronically served by Courtroom Clerk, Elizabeth Vargas, 
to all registered parties for Odyssey File & Serve. //ev  3/5/20 
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MOT 
D. LEE ROBERTS, JR. (SBN 8877) 
BRITTANY M. LLEWELLYN (SBN 13,527) 
JOHNATHAN T. KRAWCHECK (pro hac vice) 
WEINBERG, WHEELER, HUDGINS, GUNN & DIAL, LLC 
6385 South Rainbow Boulevard, Suite 400 
Las Vegas, Nevada 89118 
(702) 938-3838 
LRoberts@WWHGD.com  
BLlewellyn@WWHGD.com 
JKrawcheck@WWHGD.com  
 
DANIEL F. POLSENBERG (SBN 2376) 
JOEL D. HENRIOD (SBN 8492) 
ABRAHAM G. SMITH (SBN 13,250) 
LEWIS ROCA ROTHGERBER CHRISTIE LLP 
3993 Howard Hughes Parkway, Suite 600 
Las Vegas, Nevada 89169-5996 
(702) 949-8200 
DPolsenberg@LRRC.com 
JHenriod@LRRC.com 
ASmith@LRRC.com  
 
Attorneys for Defendant Jacuzzi Inc.,  
dba Jacuzzi Luxury Bath 
 

DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 

ROBERT ANSARA, as Special Administrator of 
the ESTATE OF SHERRY LYNN CUNNISON, 
Deceased; MICHAEL SMITH, individually, and 
heir to the Estate of SHERRY LYNN CUNNISON, 
DECEASED,  
 

Plaintiffs, 
vs. 
 
FIRST STREET FOR BOOMERS & BEYOND, Inc.; 
AITHR DEALER, INC.; HALE BENTON, 
Individually; HOMECLICK, LLC; JACUZZI INC., 
doing business as JACUZZI LUXURY BATH; 
BESTWAY BUILDING & REMODELING, INC.; 
WILLIAM BUDD, Individually and as BUDDS 
PLUMBING; DOES I through 20; and ROE 
CORPORATIONS I through 20; DOE EMPLOYEES 1 
through 20; DOE  20 INSTALLERS 1 through 20; 
DOE CONTRACTORS 1 through 20; and DOE 21 
SUBCONTRACTORS 1 through 20, inclusive,   
 

Defendants. 

 Case No. A-16-731244-C 
 
Dept. No. 2 
 

(HEARING REQUESTED) 
 
 
MOTION TO CLARIFY THE PARAMETERS OF 

THE WAIVER OF ATTORNEY-CLIENT 

PRIVILEGE THAT WOULD BE REQUIRED 
IN ORDER TO PRESENT EVIDENCE THAT IT 

WAS ACTING ON ADVICE OF COUNSEL 
 

 

 

 

 

Defendant Jacuzzi Inc. d/b/a Jacuzzi Luxury Bath moves to establish the limited extent of 

the waiver that would attend any second phase of the evidentiary proceeding on Plaintiffs’ 

Case Number: A-16-731244-C

Electronically Filed
5/22/2020 5:46 PM
Steven D. Grierson
CLERK OF THE COURT

006262

006262

00
62

62
006262

mailto:LRoberts@WWHGD.com
mailto:JKrawcheck@WWHGD.com
mailto:DPolsenberg@LRRC.com
mailto:ASmith@LRRC.com


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

Page 2 of 5 

motion to strike Jacuzzi’s answer.  That clarification is necessary for Jacuzzi to make an 

informed decision as to whether to proceed to a second phase, which the Court has already 

indicated would be available to Jacuzzi if the Court found against Jacuzzi in the first phase. 

A. The Court Determined that Jacuzzi Could Proceed with a Second Phase of the 

Hearing if the Court Found Sanctionable Conduct 

Jacuzzi made determinations about what to disclose and withhold in consultation with its 

outside counsel.  But, as the Court will recall, Jacuzzi was constrained from presenting an 

advice-of-counsel defense at the evidentiary hearing unless it would agree to waive the attorney-

client privilege.  Recognizing that bind placed on Jacuzzi,1 the Court determined that Jacuzzi 

would be allowed to proceed with a second phase of the evidentiary hearing to present an advice-

of-counsel defense if the Court were to find sanctionable conduct (as it now has): 
  

THE COURT: So perhaps in the interest of attempting at this 
point to meet, if fairness, both sides’ concerns, maybe we need 
to bifurcate this, which is for me to hear the rest of the evidence 
here, make a determination whether there was willfulness or 
bad faith on the part of Jacuzzi, and then allow outside counsel 
to make the determination in consultation with their client, if the 
client’s going to waive the privilege, and like outside – or 
demand that outside counsel come in and say, it wasn’t our 
fault. It was their fault. 

 
* * * 

 
THE COURT:  All right. So I’m not ruling that you’re not 
allowed to [introduce] the correspondence between outside 
counsel and Jacuzzi; I’m deferring that determination until such 
time as we complete a first phase of this now bifurcated 
proceeding to determine if there’s sufficient evidence for me to 
conclude that there was bad faith or willfulness to level required 
by Ribeiro for me to sanction Jacuzzi by way of striking the 
answer, which is what you’re asking for here. 

 
If I make a [] preliminary decision that Jacuzzi has faulted to 
that level and a sanction of striking the answer should be 
imposed, then I will provide outside counsel the opportunity to 
come in and say, some of the blame or all of the blame should 
be shifted to us, and the company, the client, should not be 
punished for that reason. 

                                                 
1 Day 3 (9/18/20) Tr. at 104-108. 
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* * * 

 
THE COURT: So -- but we’ll get to that second phase and that 
analysis after we complete the first phase.   

(Day 3 (9/18/20) Tr. at 113-14.)  Jacuzzi must now be permitted to make that election.   

B. To Make an Informed Election, Jacuzzi Requests Clarification of the Extent of 

Waiver Necessary 

To enable Jacuzzi to make an informed choice, Jacuzzi requests that the Court define the 

extent or the waiver of attorney-client privilege that would result from an election to proceed 

with its advice-of-counsel defense.  That privilege is sacred in the law. So, it should be impinged 

as little as possible. 

Jacuzzi contends the waiver should extend only to communications relating to the 

discovery responses and orders regarding discovery which are the subject of the Court’s order.  

Even those communications should be redacted to shield the privacy of other issues addressed 

therein.  Further, any privileged material or testimony disclosed in the second phase may be used 

only for purposes of the Court’s determination of a sanction and may not be presented to the 

jury.  The Court should set forth with clarity its parameters for the second phase. 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 
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CONCLUSION 

Therefore, Jacuzzi moves the Court to clarify the extent of waiver of the attorney-client 

privilege necessary to proceed with a second phase of this evidentiary hearing. 

 

Dated this 22nd day of May, 2020. 
 

WEINBERG, WHEELER, HUDGINS, GUNN & DIAL, LLC 
 

By /s/ D. Lee Roberts, Jr.  
D. LEE ROBERTS, JR. (SBN 8877) 
BRITTANY M. LLEWELLYN (SBN 13,527) 
JOHNATHAN T. KRAWCHECK (pro hac vice) 
WEINBERG, WHEELER, HUDGINS, GUNN & DIAL, LLC 
6385 South Rainbow Boulevard, Suite 400 
Las Vegas, Nevada 89118 
(702) 938-3838 
 
DANIEL F. POLSENBERG (SBN 2376) 
JOEL D. HENRIOD (SBN 8492) 
ABRAHAM G. SMITH (SBN 13,250) 
LEWIS ROCA ROTHGERBER CHRISTIE LLP 
3993 Howard Hughes Parkway, Suite 600 
Las Vegas, Nevada 89169 
(702) 949-8200 
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CERTIFICATE OF SERVICE 

 I hereby certify that on the 22nd day of May, 2020, a true and correct copy of the 

foregoing MOTION TO CLARIFY THE PARAMETERS OF THE WAIVER OF ATTORNEY-CLIENT 

PRIVILEGE THAT WOULD BE REQUIRED IN ORDER TO PRESENT EVIDENCE THAT IT WAS 

ACTING ON ADVICE OF COUNSEL was electronically filed and served on counsel through the 

Court’s electronic service system pursuant to Administrative Order 14-2 and N.E.F.C.R. 9, via the 

electronic mail addresses noted below, unless service by another method is stated or noted: 

Benjamin P. Cloward, Esq. 
RICHARD HARRIS LAW FIRM 
801 South Fourth Street 
Las Vegas, NV  89101 
Telephone:  702-444-4444 
Facsimile:  702-444-4455 
 
Email: Benjamin@RichardHarrisLaw.com 
Attorneys for Plaintiffs 
 

Meghan M. Goodwin, Esq. 
mgoodwin@thorndal.com  
THORNDAL ARMSTRONG DELK 
   BALKENBUSH & EISINGER 
1100 East Bridger Avenue 
Las Vegas, NV  89101-5315 
Telephone:  702-366-0622 
Facsimile:  702-366-0327 
 

 
 
 
 
/s/ Kelly L. Pierce      

   An employee of WEINBERG, WHEELER, 
 HUDGINS, GUNN & DIAL, LLC 
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OBJ 
DANIEL F. POLSENBERG (SBN 2376) 
JOEL D. HENRIOD (SBN 8492) 
ABRAHAM G. SMITH (SBN 13,250) 
LEWIS ROCA ROTHGERBER CHRISTIE LLP 
3993 Howard Hughes Parkway, Suite 600 
Las Vegas, Nevada 89169-5996 
(702) 949-8200 
DPolsenberg@LRRC.com 
JHenriod@LRRC.com 
ASmith@LRRC.com  
 
D. LEE ROBERTS, JR. (SBN 8877) 
BRITTANY M. LLEWELLYN (SBN 13,527) 
JOHNATHAN T. KRAWCHECK (pro hac vice) 
WEINBERG, WHEELER, HUDGINS, GUNN & DIAL, LLC 
6385 South Rainbow Boulevard, Suite 400 
Las Vegas, Nevada 89118 
(702) 938-3838 
LRoberts@WWHGD.com  
BLlewellyn@WWHGD.com 
JKrawcheck@WWHGD.com  
 
Attorneys for Defendant Jacuzzi Inc.,  
dba Jacuzzi Luxury Bath 
 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

 
ROBERT ANSARA, as Special 
Administrator of the ESTATE OF 
SHERRY LYNN CUNNISON, Deceased; 
MICHAEL SMITH, individually, and heir 
to the Estate of SHERRY LYNN 
CUNNISON, DECEASED,  
 

Plaintiffs, 
vs. 
 
FIRST STREET FOR BOOMERS & 
BEYOND, Inc.; AITHR DEALER, INC.; 
HALE BENTON, Individually; 
HOMECLICK, LLC; JACUZZI INC., doing 
business as JACUZZI LUXURY BATH; 
BESTWAY BUILDING & REMODELING, 
INC.; WILLIAM BUDD, Individually and 
as BUDDS PLUMBING; DOES I through 
20; and ROE CORPORATIONS I through 
20; DOE EMPLOYEES 1 through 20; DOE  
20 INSTALLERS 1 through 20; DOE 
CONTRACTORS 1 through 20; and DOE 
21 SUBCONTRACTORS 1 through 20, 
inclusive,   
 

Defendants. 

 Case No. A-16-731244-C 
 
Dept. No. 2 
 
(Hearing Requested) 
 
 
OBJECTIONS TO “ORDER STRIKING 

DEFENDANT JACUZZI INC.,  
D/B/A JACUZZI LUXURY BATH’S 

ANSWER AS TO LIABILITY ONLY” 
 
 
 
 

WITH 

COUNTER-PROPOSED ORDER 

Case Number: A-16-731244-C

Electronically Filed
5/22/2020 5:41 PM
Steven D. Grierson
CLERK OF THE COURT
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Defendant Jacuzzi Inc. lodges the following objections to Plaintiffs’ 

proposed “Order Striking Defendant Jacuzzi Inc., d/b/a Jacuzzi Luxury 

Bath’s Answer as to Liability Only,” submitted to chambers on May 19, 

2020.  (See Exhibit “1,” App. 1.) 

I. 
 

JACUZZI WILL NOT BELABOR ITS DISAGREEMENT 
WITH EVERY FINDING AND CONCLUSION 

  
Jacuzzi sets out only a few objections below, as Plaintiffs’ proposed 

order is generally consistent with the Court’s minute order and is tethered 

to the points and authorities Plaintiffs have filed and the Court has 

expressly adopted.  Nevertheless, Jacuzzi maintains its substantive 

disagreement with the conclusions of this order, the rationale articulated, 

and the standards applied, for all of the reasons set out in Jacuzzi’s prior 

arguments and briefs. 

In addition to the select issues set out below, Jacuzzi would correct a 

few in the proposed order, which are highlighted in the attached redline 

version of Plaintiffs’ proposed order (Exhibit “2,” App. 22), and incorporated 

into Jacuzzi’s counter-proposed order (Exhibit “3,” App. 44).   

 
II. 
 

BEFORE ANY SECOND PHASE,  
THE COURT SHOULD REFRAIN FROM CONCLUDING  

THAT JACUZZI WAS NOT FOLLOWING THE ADVICE OF ITS COUNSEL 
 

Under the sixth Young factor (“whether sanctions unfairly operate to 

penalize a party for misconduct of his attorney”), the proposed order 

emphatically finds that “Jacuzzi misled its outside counsel” (prop. order at 

18:14, Ex. 1, App. 19), that “Jacuzzi knew what it was required to produce” 

(id. at 18:27, App. 19), the sanction “will not unfairly penalize Jacuzzi for 

any decisions of its outside counsel” (id. at 19:3, App. 20), and “Jacuzzi fully 
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understood” what was required (id. at 19:17, App. 20).  This proposed order 

reads as if the Court had already considered all testimony and evidence 

regarding Jacuzzi’s advice-of-counsel defense.  But it hasn’t. 

 
A. The Definitive Nature of these Findings 
 and Conclusions is Unfair and Inappropriate 
 

Jacuzzi made its determinations about what to disclose and what to 

withhold in consultation with its outside counsel.  Yet, Jacuzzi was 

constrained from presenting that defense at the evidentiary hearing unless 

it would agree to waive the attorney-client privilege. 

Fairness dictates that the Court refrain from making such absolute 

findings or reaching definitive conclusions.  In light of the constraint on the 

witnesses’ testimony, any finding or conclusion on this Young factor should 

leave unresolved what any person at Jacuzzi knew or understood regarding 

legal requirements and what may have been communicated between 

Jacuzzi and its outside counsel.  At most, the Court could find only that 

Jacuzzi has not demonstrated that it was relying upon advice of counsel in 

the decisions it made and, therefore, the Court assumes that Jacuzzi 

understood the requirements of various Court rulings and acted on its own 

judgment in choosing what to disclose.  In other words, on the record as it 

stands, the Court could conclude only that the potentially mitigating Young 

factor does not apply. 

 
B. No Order Should Be Entered Until Jacuzzi Can Make an 

Informed Election Whether to Proceed with a Second Phase 
 

The Court, however, should not enter any order yet.  As the Court 

will recall, it understood the bind placed on Jacuzzi1 and determined that 

                                                
1 Day 3 (9/18/20) Tr. at 104-108. 
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Jacuzzi would be allowed to proceed with a second phase of the evidentiary 

hearing to present an advice-of-counsel defense if the Court were to find 

sanctionable conduct (as it now has): 

 
  THE COURT: So perhaps in the interest of 

attempting at this point to meet, if fairness, both 
sides’ concerns, maybe we need to bifurcate this, 
which is for me to hear the rest of the evidence 
here, make a determination whether there was 
willfulness or bad faith on the part of Jacuzzi, and 
then allow outside counsel to make the 
determination in consultation with their client, if 
the client’s going to waive the privilege, and like 
outside – or demand that outside counsel come in 
and say, it wasn’t our fault. It was their fault. 

 
* * * 

 
THE COURT:  All right. So I’m not ruling 

that you’re not allowed to [introduce] the 
correspondence between outside counsel and 
Jacuzzi; I’m deferring that determination until 
such time as we complete a first phase of this now 
bifurcated proceeding to determine if there’s 
sufficient evidence for me to conclude that there 
was bad faith or willfulness to level required by 
Ribeiro for me to sanction Jacuzzi by way of 
striking the answer, which is what you’re asking 
for here. 

If I make a [] preliminary decision that 
Jacuzzi has faulted to that level and a sanction of 
striking the answer should be imposed, then I 
will provide outside counsel the opportunity to 
come in and say, some of the blame or all of the 
blame should be shifted to us, and the company, 
the client, should not be punished for that 
reason. 

 
* * * 
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THE COURT: So -- but we’ll get to that 
second phase and that analysis after we 
complete the first phase.   

 
(Day 3 (9/18/20) Tr. at 113-14.) 

Here we are.  Jacuzzi must be permitted to make that election.  And 

to enable Jacuzzi to make an informed choice, Jacuzzi requests the Court 

define the extent or the waiver of attorney-client privilege that 

would result from an election to proceed with its advice-of-counsel defense.  

That privilege is sacred in the law, and not put aside lightly. 

Jacuzzi is filing concurrently herewith a motion to establish the 

limited extent of the waiver that would attend a second phase of this 

proceeding.  Put simply, Jacuzzi contends the waiver should extend only to 

communications relating to the discovery responses and orders regarding 

discovery.  And even those communications should be redacted to shield the 

privacy of other issues addressed therein.  Further, any privileged material 

or testimony disclosed in the second phase may be used only for purposes of 

the Court’s determination of a sanction and may not be presented to the 

jury. 

III. 
 

THERE’S NO NEED TO PUBLICLY LAMBASTE NONPARTIES 
 

Jacuzzi objects to the superfluous naming of individuals in this 

proposed order, which serves only to humiliate Jacuzzi’s employees.  First, 

as a general matter, judiciousness calls for sensitivity to the privacy and 

reputations of nonparties and reasonable efforts to avoid their 

embarrassment and oppression whenever possible.  See, e.g., NRCP 26(c)(1) 

(“The court may, for good cause, issue an order to protect a party or person 

from annoyance, embarrassment, oppression, or undue burden or expense, 
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including one or more of the following”).  Although the analysis at issue 

entails inquiry into the thoughts and actions of real people, it is not 

necessary for the order to publicly vilify anyone.  It would be sufficient to 

discuss the actions of Jacuzzi in terms of the entity itself and job titles.  

Second, judicial restraint is particularly appropriate here because the 

Court’s findings and conclusions rest on several inferences.  And, although 

fact-finding occasionally entails reasonable inferences, intellectual humility 

and transparency should prevent the Court from stating those inferences 

emphatically as if they were facts.  Respectfully, the Court should recognize 

that it has adopted rather cynical assumptions about Jacuzzi’s agents, and 

has done so based upon testimony in which they were restricted from fully 

explaining themselves because of the specter of waiving the attorney client 

privilege.  For instance, the Court has no evidence in regard to what 

communications Mr. Templer had with outside counsel, what they advised 

him, and whether he was following their advice. 

There is no need to add insult to injury. 

IV. 
 

THE ORDER SHOULD MAKE CLEAR THAT THE SANCTION DOES NOT 
LIMIT JACUZZI’S ABILITY TO DEFEND AGAINST PUNITIVE DAMAGES 

The proposed order establishes liability on Plaintiffs’ various causes 

of action for compensatory damages but is silent as to punitive damages.  

(Exhibit “1” at 20, App. 21.)  While the language is accurate as far as it 

goes, the Court should clarify now that the sanction does not at all hinder 

Jacuzzi’s ability to contest liability for punitive damages.  

Indeed, the Court should determine now to afford Jacuzzi the same 

rights to defend itself, and to implement the same protections against jury 

passion and prejudice, as Judge Loehrer did in Bahena v. Goodyear.  In 

that case, the Nevada Supreme Court upheld an order striking a 

006272

006272

00
62

72
006272



 

 

7 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

defendant’s liability defenses because the defendant received a full jury 

trial on compensatory and punitive damages.  Bahena v. Goodyear Tire & 

Rubber Co., 126 Nev. 606, 612-12, 245 P. 3d 1182, 1186 (2010) (Bahena II) 

citing Sims v. Fitzpatrick, 288 S.W.3d 93 (Tex. Ct. App. 2009).  In Bahena, 

the district court trifurcated the trial, to ensure at every stage that 

inflammatory material never infected the jury’s discrete determinations2: 

Phase 1:  The first phase was limited to evidence and 

argument concerning compensatory damages, at the beginning of which 

the court informed the jury:  “Very briefly, ladies and gentlemen, this 

portion of the trial is going to involve damages.  Liability was been 

determined already in this case.  There are a number of people who were 

involved . . .”  (Goodyear 1/29/07 Trans., attached as Exhibit “7,” at 36, 

App. 101.)  The phase I jury instructions (Exhibit “8,” App. 112) and 

Phase I opening statements (1/29/07 Tr. at 98-157, App. 102–11) 

corroborate that limited scope.  All evidence of prior incidents, 

accidents, etc., was excluded from the compensatory damages phase 

of trial because it was relevant only to liability for punitive damages and 

allowing discussion of that evidence—while hindering defendant from 

rebutting and contextualizing it—would serve only to inflame passion 

and prejudice when assessing compensatory damages.  (See Goodyear 

1/23/07 Trans. at 27-29, Exhibit 6, App. 86.)  And the history of discovery 

was never an issue for the jury’s consideration during any phase.  

Goodyear was also permitted to cross-examine plaintiff’s witnesses on 

damages and present its own.  Bahena II, 126 Nev. at 612-12, 245 P.3d 

at 1186 (2010). 

                                                
2 See “Findings of Fact, Conclusions of Law and Order,” attached as Exhibit 
“4,” at 9, App. 74; “Liability Default Judgment Against Defendant Goodyear 
Tire and Rubber Company,” attached as Exhibit “5,” at 3, App. 77; 
Goodyear 1/23/07 Trans., attached as Exhibit “6,” at 3-5, App. 80. 
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Phase 2:  After rendering its verdict on compensatory 

damages, the jury returned to hear evidence and argument from both 

parties relevant to punitive damages, including evidence of prior 

incidents, accidents, etc.  (Goodyear 1/23/07 Trans. at 27-29, Ex. 6, App. 

86.)  As the judge explained to the jury at the commencement of the 

second phase: 

This is the second phase of the trial.  In the first 
phase of trial, you determined compensatory damages.  
In the second phase, you will determine whether to 
assess punitive damages against Defendant Goodyear. 

 
While compensatory damages are intended to 

compensate a wronged party, punitive damages are 
designed solely for the sake of example and by way of 
punishing the defendant. 

 
If you find that punitive damages will be 

assessed, there will be a third phase . . .3 
Goodyear was given unfettered ability to present evidence and 

argument justifying its manufacturing decisions, to distinguish prior 

accidents and incidents and to contest that the alleged defect even 

caused the subject accident.  (See id.; Goodyear Phase II jury 

instructions, attached as Exhibit “9,” App. 149; and Goodyear 2/6/07 

Trans., attached as Exhibit “10,” at 35, App. 186.) 

Phase 3:  The jury returned from Phase 2 with a verdict in 

favor of  Goodyear.  Had the jury instead determined that Goodyear 

acted with malice, they would have returned for a third phase in which 

to assess the amount of punitive damages.  That never occurred, 

however, because “Goodyear prevailed upon Bahena's claim for punitive 

damages.”  Bahena II, 126 Nev. at 612-12, 245 P. 3d at 1186. 

                                                
3 Goodyear 2/6/07 Trans., attached as Exhibit “10” at 12, App. 180. 
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Now that the Court has decided to sanction Jacuzzi along the lines of 

Goodyear v. Bahena, the Court should implement the same safeguards to 

ensure that the “limited” sanction of striking only liability defenses will not 

spill over to hinder Jacuzzi’s rights to defend in all other respects. 

  CONCLUSION 

 For the foregoing reasons, the Court should refrain from entering the 

“Order Striking Defendant Jacuzzi Inc., d/b/a Jacuzzi Luxury Bath’s 

Answer as to Liability Only” proposed by Plaintiffs. 

Dated this 22nd day of May, 2020. 

 
 
 
 
 
 

LEWIS ROCA ROTHGERBER CHRISTIE LLP 
 
 
By /s/ Joel D. Henriod  

DANIEL F. POLSENBERG (SBN 2376) 
JOEL D. HENRIOD (SBN 8492) 
ABRAHAM G. SMITH (SBN 13,250) 
3993 Howard Hughes Parkway, Suite 600 
Las Vegas, Nevada 89169 
(702) 949-8200 
 
D. LEE ROBERTS, JR. (SBN 8877) 
BRITTANY M. LLEWELLYN (SBN 13,527) 
JOHNATHAN T. KRAWCHECK (pro hac vice) 
WEINBERG, WHEELER, HUDGINS, 
GUNN & DIAL, LLC 
6385 South Rainbow Boulevard, Suite 400 
Las Vegas, Nevada 89118 
(702) 938-3838 
 

  
Attorneys for Defendant  
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CERTIFICATE OF SERVICE 

I hereby certify that on May 22, 2020,, I served the foregoing 

“Objection to Order Striking Defendant Jacuzzi Inc., d/b/a Jacuzzi Luxury 

Bath’s Answer as to Liability Only with Counter-Proposed Order” on 

counsel by the Court’s electronic filing system and by courtesy email to the 

persons and addresses listed below: 

 
BENJAMIN P. CLOWARD 
RICHARD HARRIS LAW FIRM 
801 South Fourth Street 
Las Vegas, Nevada 89101 
 
 

MEGHAN M. GOODWIN 
PHILIP GOODHART 
THORNDAL ARMSTRONG DELK 
BALKENBUSH & EISINGER 
1100 East Bridger Avenue 
Las Vegas, Nevada 89101 

    /s/ Lisa M. Noltie      
                     An Employee of Lewis Roca Rothgerber Christie LLP 
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APEN 
DANIEL F. POLSENBERG (SBN 2376) 
JOEL D. HENRIOD (SBN 8492) 
ABRAHAM G. SMITH (SBN 13,250) 
LEWIS ROCA ROTHGERBER CHRISTIE LLP 
3993 Howard Hughes Parkway, Suite 600 
Las Vegas, Nevada 89169-5996 
(702) 949-8200 
DPolsenberg@LRRC.com 
JHenriod@LRRC.com 
ASmith@LRRC.com  
 
D. LEE ROBERTS, JR. (SBN 8877) 
BRITTANY M. LLEWELLYN (SBN 13,527) 
JOHNATHAN T. KRAWCHECK (pro hac vice) 
WEINBERG, WHEELER, HUDGINS, GUNN & DIAL, LLC 
6385 South Rainbow Boulevard, Suite 400 
Las Vegas, Nevada 89118 
(702) 938-3838 
LRoberts@WWHGD.com  
BLlewellyn@WWHGD.com 
JKrawcheck@WWHGD.com  
 
Attorneys for Defendant Jacuzzi Inc.,  
dba Jacuzzi Luxury Bath 
 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

 
ROBERT ANSARA, as Special 
Administrator of the ESTATE OF 
SHERRY LYNN CUNNISON, Deceased; 
MICHAEL SMITH, individually, and heir 
to the Estate of SHERRY LYNN 
CUNNISON, DECEASED,  
 

Plaintiffs, 
vs. 
 
FIRST STREET FOR BOOMERS & 
BEYOND, Inc.; AITHR DEALER, INC.; 
HALE BENTON, Individually; 
HOMECLICK, LLC; JACUZZI INC., doing 
business as JACUZZI LUXURY BATH; 
BESTWAY BUILDING & REMODELING, 
INC.; WILLIAM BUDD, Individually and 
as BUDDS PLUMBING; DOES I through 
20; and ROE CORPORATIONS I through 
20; DOE EMPLOYEES 1 through 20; DOE  
20 INSTALLERS 1 through 20; DOE 
CONTRACTORS 1 through 20; and DOE 
21 SUBCONTRACTORS 1 through 20, 
inclusive,   
 

Defendants. 
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Dated this 22nd day of May, 2020. 

 
 
 
 
 
 

LEWIS ROCA ROTHGERBER CHRISTIE LLP 
 
 
By /s/ Joel D. Henriod  

DANIEL F. POLSENBERG (SBN 2376) 
JOEL D. HENRIOD (SBN 8492) 
ABRAHAM G. SMITH (SBN 13,250) 
3993 Howard Hughes Parkway, Suite 600 
Las Vegas, Nevada 89169 
(702) 949-8200 
 
D. LEE ROBERTS, JR. (SBN 8877) 
BRITTANY M. LLEWELLYN (SBN 13,527) 
JOHNATHAN T. KRAWCHECK (pro hac vice) 
WEINBERG, WHEELER,  
HUDGINS, GUNN & DIAL, LLC 
6385 South Rainbow Boulevard, Suite 400 
Las Vegas, Nevada 89118 
(702) 938-3838 
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CERTIFICATE OF SERVICE 

I hereby certify that on May 22, 2020,, I served the foregoing 

“Appendix of Exhibits to Objection to Order Striking Defendant Jacuzzi 

Inc., d/b/a Jacuzzi Luxury Bath’s Answer as to Liability Only with Counter-

Proposed Order” on counsel by the Court’s electronic filing system and by 

courtesy email to the persons and addresses listed below: 

 
BENJAMIN P. CLOWARD 
RICHARD HARRIS LAW FIRM 
801 South Fourth Street 
Las Vegas, Nevada 89101 
 
 

MEGHAN M. GOODWIN 
PHILIP GOODHART 
THORNDAL ARMSTRONG DELK 
BALKENBUSH & EISINGER 
1100 East Bridger Avenue 
Las Vegas, Nevada 89101 

    /s/ Lisa M. Noltie      
                                     An Employee of Lewis Roca Rothgerber Christie LLP 
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ORDR 
BENJAMIN P. CLOWARD, ESQ. 
Nevada Bar No. 11087 
RICHARD HARRIS LAW FIRM 
801 South Fourth Street 
Las Vegas, Nevada 89101  
Phone: (702) 444-4444 
Fax:  (702) 444-4455 
E-Mail: Benjamin@RichardHarrisLaw.com 
Attorneys for Plaintiffs 

 

DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
  

 
ROBERT ANSARA, as Special Administrator of the 
Estate of  SHERRY LYNN CUNNISON, Deceased;  
ROBERT ANSARA, as Special Administrator of the 
Estate of  MICHAEL SMITH, Deceased heir to the 
Estate of SHERRY LYNN CUNNISON, Deceased; and 
DEBORAH TAMANTINI individually, and heir to the 
Estate of SHERRY LYNN CUNNISON, Deceased, 
 
 Plaintiffs, 
 
 vs. 
 
FIRST STREET FOR BOOMERS & BEYOND, INC.; 
AITHR DEALER, INC.; HALE BENTON, Individually, 
HOMECLICK, LLC; JACUZZI INC., doing business as 
JACUZZI LUXURY BATH; BESTWAY BUILDING & 
REMODELING, INC.; WILLIAM BUDD, Individually 
and as BUDDS PLUMBING; DOES 1 through 20; ROE 
CORPORATIONS 1 through 20; DOE EMPLOYEES 1 
through 20; DOE MANUFACTURERS l through 20; 
DOE 20 INSTALLERS I through 20; DOE 
CONTRACTORS 1 through 20; and DOE 21 
SUBCONTRACTORS 1 through 20, inclusive, 
 
  Defendants. 
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LIABILITY ONLY 
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On June 22, 2018, Plaintiffs ROBERT ANSARA, as Special Administrator of the Estate 

of  SHERRY LYNN CUNNISON, Deceased;  ROBERT ANSARA, as Special Administrator of 

the Estate of  MICHAEL SMITH, Deceased heir to the Estate of SHERRY LYNN CUNNISON, 

Deceased; and DEBORAH TAMANTINI individually (“Plaintiffs”), filed a Motion to Strike 

Defendant Jacuzzi, Inc. d/b/a Jacuzzi Luxury Bath’s (“Jacuzzi”) Answer for Repeated, 

Continuous and Blatant Discovery Abuses (“Plaintiffs’ first Motion to Strike”).  This Court 

denied Plaintiffs’ first Motion to Strike. 

On January 10, 2019, Plaintiffs filed a Renewed Motion to Strike Defendant Jacuzzi’s 

Answer for Repeated, Continuous and Blatant Discovery Abuses (“Plaintiffs’ Renewed Motion 

to Strike”).  Plaintiffs’ Renewed Motion to Strike came on for hearing before this Honorable 

Court on February 4, 2019.  This Court denied Plaintiffs’ Renewed Motion to Strike.  

On May 15, 2019, Plaintiffs’ filed Plaintiffs’ Motion for Reconsideration re: Plaintiffs’ 

Renewed Motion to Strike Defendant Jacuzzi Inc.’s Answer (“Plaintiffs’ Motion for 

Reconsideration”).  Plaintiffs’ Motion for Reconsideration came on for hearing before this 

Honorable Court on July 1, 2019.  This Court ordered an evidentiary hearing on Plaintiffs’ Motion 

for Reconsideration.  Prior to the Evidentiary Hearing, on August 9, 2019, Plaintiffs filed 

Plaintiffs’ Motion to Expand Scope of Evidentiary Hearing.  On August 22, 2019, via Minute 

Order, this Court granted Plaintiffs’ Motion to Expand Scope of Evidentiary Hearing.  

This Court conducted a four-day Evidentiary Hearing on Plaintiffs’ Motion for 

Reconsideration on September 16, 2019; September 17, 2019; September 18, 2019; and October 

1, 2019.  Plaintiffs submitted their Evidentiary Hearing Closing Brief on November 4, 2019.  

Jacuzzi submitted its Evidentiary Hearing Closing Brief on December 2, 2019.  Plaintiffs 

submitted their Reply to Jacuzzi’s Evidentiary Hearing Closing Brief on December 31, 2019. 

The Court carefully considered the evidence presented at the Evidentiary Hearing 

including the live testimony of witnesses, affidavits, admitted exhibits, and documents submitted 

to the Court for in camera inspection.  The Court carefully considered the parties’ Evidentiary 

Hearing Closing Briefs (including all appendices and exhibits thereto).   The Court considered 

Plaintiffs’ Motion for Reconsideration and Motion to Expand Scope of Evidentiary Hearing, the 
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Oppositions thereto, and the oral arguments of the parties on such motions.  The Court also 

considered the prior pleadings and papers on file in this case.1 

After full, thorough, and careful consideration, good cause appearing, the Court makes 

the following Findings of Fact and Conclusions of Law.  The Court substantially adopts the 

factual and legal analysis presented by Plaintiffs in their Evidentiary Hearing Closing Brief (filed 

Nov. 4, 2019) and their Reply in Support of Evidentiary Closing Brief (filed Dec. 31, 2019).  All 

findings of fact described herein are supported by substantial evidence. 

I. STANDARD OF REVIEW 

In reaching this decision, the Court applied the factors outlined in Young v. Johnny 

Ribeiro Bldg., Inc., 106 Nev. 88 (1990), and its progeny.  Under Young, this Court has discretion 

to impose any sanctions that it deems are appropriate.  In fact, in Young, the Nevada Supreme 

Court noted that “[e]ven if [the Nevada Supreme Court] would not have imposed such sanctions 

in the first instance, we will not substitute our judgment for that of the district court.” Id.   

In reviewing the evidence presented and relied upon in reaching this decision, the Court 

applied the preponderance of the evidence standard. Additionally, the Court only applied Nevada 

case law in reaching this decision.  See, Plaintiffs’ Closing Brief, at 34:15-38:22. 

II. FINDINGS OF FACT  

This is a product liability case arising out of a February 19, 2014, incident which resulted 

in the death of Sherry Cunnison (“Sherry”).   Plaintiffs have alleged that Sherry purchased a 

Jacuzzi Walk-In Tub to assist her in her bathing. The Walk-in Tub is a tub with a step-through 

door in the side-wall and an integrated seat inside.  Plaintiffs allege that on February 19, 2014, 

Sherry was in her Jacuzzi Walk-in Tub.  Plaintiffs allege that due to the defective design of the 

tub, Sherry slipped off the seat while reaching for the tub controls and drain and became wedged 

 
1 The Court notes that, in reaching this decision, the Court analyzed voluminous documentary 
evidence, numerous prior pleadings, numerous prior hearing transcripts, extensive written 
discovery (and responses thereto), deposition notices (and amendments thereto), deposition 
transcripts, in camera inspection of voluminous email communications, four days of live 
testimony, extensive briefing, and all other evidence and argument presented by the parties 
throughout these proceedings.  Any lack of specificity in this Order shall not be construed as an 
omission of consideration by the Court.    
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in such a way that she was unable to stand back up.  Plaintiffs allege that Sherry was trapped in 

the tub for over 3 days.  Sherry was discovered trapped in the Jacuzzi walk-in tub.  Plaintiffs 

allege that was rushed to the hospital where she died a few days later of dehydration and 

rhabdomyolysis.  Plaintiffs allege that Sherry’s death was caused by the Walk-In Tub.  Plaintiffs 

allege that Jacuzzi knew that the Walk-In Tub presented to users like Sherry.   

Plaintiffs filed their initial Complaint against Jacuzzi on February 3, 2016.  The 

controlling complaint is Plaintiffs’ Fourth Amended Complaint (“Complaint”) which was filed 

on June 21, 2017.  Among other causes of action, Plaintiffs assert negligence and strict products 

liability claims against Jacuzzi.  As a product defect case, evidence of both prior or subsequent 

similar incidents are relevant to whether the Walk-In Tub at issue was defective and whether 

Jacuzzi had notice of any such defect.  Additionally, customer complaints related to the alleged 

defects are relevant.  

This Order is the culmination of a long history of discovery disputes in this case involving 

Plaintiffs’ legitimate efforts to discover evidence regarding other incidents involving Jacuzzi 

walk-in tubs and other evidence relevant to Jacuzzi’s knowledge of the dangerousness of its tubs.2  

From the beginning of discovery, Jacuzzi failed to disclose such evidence in violation of the 

mandatory disclosure requirements of NRCP 16.1, in numerous responses to Plaintiffs’ written 

discovery requests, and in deposition testimony. In fact, Jacuzzi ardently and zealously denied 

that such evidence exists at all.  Not only did Jacuzzi fail to produce the evidence, it consistently 

misrepresented facts about its efforts to locate evidence. 

As discovery continued, the Plaintiffs and Jacuzzi became involved in numerous 

discovery disputes before former Discovery Commissioner Bulla (“Commissioner Bulla”) and 

this Court.  Ultimately, Jacuzzi was ordered to (1) produce information and documents pertaining 

to incidents involving injury or death and (2) specifically search for such documents wherever 

documents created in the ordinary course of business were stored, including but not limited to, 

emails.  

 
2 The Court adopts the stipulated Timeline of Events submitted to the Court as Evidentiary Hearing Exhibit 198.  
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Jacuzzi violated these orders by failing to produce – and reasonably search for – relevant 

documents that were in Jacuzzi’s possession while, at the same time, explicitly representing to 

Plaintiffs, the Discovery Commissioner, this Court, and the Nevada Supreme Court that all 

relevant databases had been thoroughly and diligently searched and that all relevant documents 

had been disclosed.  On March 7, 2019, after over a year of discovery disputes and court 

involvement.  Jacuzzi revealed that it withheld evidence regarding a matter involving a person 

dying after becoming stuck in a Jacuzzi tub.  Based on this late disclosure, Plaintiffs requested an 

evidentiary hearing which this Court granted.  After this Court granted the evidentiary hearing, 

Jacuzzi finally began producing hundreds of pages of evidence of other incidents involving 

Jacuzzi walk-in tubs.3  The Court expanded the scope of the evidentiary hearing to determine 

whether sanctions against Jacuzzi are appropriate and necessary.  Based on the following factual 

findings, the Court finds that striking Jacuzzi’s Answer as to liability only is necessary and 

appropriate.  
A. JACUZZI WILLFULLY & KNOWINGLY MISREPRESENTED FACTS IN RESPONSES 

TO PLAINTIFFS’ WRITTEN DISCOVERY REQUESTS 

From the beginning of discovery, Jacuzzi definitively and conclusively claimed there are 

no prior incidents.  On May 1, 2017, Plaintiffs served their first set of Interrogatories4 and 

Requests for Production of Documents5  on Jacuzzi.  Plaintiffs requested information on whether 

Jacuzzi had ever received notice of any bodily injury claims arising out of the use of a Jacuzzi 

walk-in tub. In its Answers to Interrogatories6 and Responses to RPDs,7 Jacuzzi claimed to only 

be aware of two incidents nationwide.  Coincidentally, the two incidents that Jacuzzi claimed to 

 
3 Evidentiary Hearing Exhibit 199 is a “Master OSI (Other Similar Incidents) Summary” Excel sheet created by 
Plaintiffs which summarizes the contents of the relevant Jacuzzi disclosures.  The Court has reviewed the Affidavit 
of Catherine Barnhill (Exhibit 200) and accepts that Exhibit 199 is an accurate summary of the documents it 
describes.  
4 See, Plaintiff Tamantini’s 1st Set of Interrogatories to Defendant Jacuzzi, served May 1, 2017, previously admitted 

as Evidentiary Hearing Exhibit 207. 
5 See, Plaintiff Tamantini’s 1st Set of Request for Production of Documents to Defendant Jacuzzi, dated May 1, 2017, 

previously admitted as Evidentiary Hearing Exhibit 208.  
6 See, Jacuzzi’s First Responses to Plaintiff Tamantini’s 1st Set of Interrogatories, served June 19, 2017, previously 

admitted as Evidentiary Hearing Exhibit 173. 
7 See, Jacuzzi’s First Responses to Plaintiff Tamantini’s 1st Set of Request for Production of Documents, served June 

19, 2017, previously admitted as Evidentiary Hearing Exhibit 172. 
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know about were the instant litigation and another case involving the Smith family (whom 

Plaintiffs’ Counsel represents in an unrelated lawsuit against Jacuzzi).  Jacuzzi did not disclose 

any other prior or subsequent incidents.  As shown below, Jacuzzi misrepresented the facts in its 

written discovery responses. 
B. JACUZZI WILLFULLY & KNOWINGLY MISREPRESENTED FACTS IN AMENDED 

RESPONSES TO PLAINTIFFS’ MAY 1, 2017, INTERROGATORIES 

Plaintiffs’ Counsel, believing it odd that the only other incident that Jacuzzi knew about 

was the other incident where he was also plaintiff’s counsel, met and conferred with Jacuzzi and 

challenged Jacuzzi’s written discovery responses as not being full and complete.  Jacuzzi 

represented to Plaintiffs that it conducted another search of its databases to identify relevant 

similar incidents.  Then, Jacuzzi served Amended Responses to Interrogatories on December 8, 

2017.  The Amended Responses again stated that there were no prior incidents.8  As shown below, 

Jacuzzi misrepresented the facts in its Amended Responses to Interrogatories.  
C. JACUZZI WILLFULLY & KNOWINGLY MISREPRESENTED FACTS IN AN APRIL 23, 

2018, LETTER TO PLAINTIFFS 

In February of 2018, still in disbelief that the only two families nationwide that had a 

problem with Jacuzzi Walk-In tubs were coincidentally being represented by the same lawyers, 

Plaintiffs again met and conferred with Jacuzzi and asked Jacuzzi to look again for all incidents.  

Plaintiffs and Jacuzzi agreed upon twenty (20) search terms for Jacuzzi to utilize in its search.9  

On April 23, 2018, Jacuzzi sent a letter to Plaintiffs claiming to have performed another search 

utilizing the agreed-upon search terms.  The letter stated: “[a]s agreed, Jacuzzi has performed a 

search for prior incidents, using the search terms you proposed . . . [t]he search is now complete 

and no responsive documents were discovered.”10  As shown below, Jacuzzi misrepresented the 

facts in its April 23, 2018, letter to Plaintiffs.  

 
8 See, Jacuzzi’s Amended Response to Plaintiff Tamantini’s 1st Set of Interrogatories, served December 8, 2017, 

previously admitted as Evidentiary Hearing Exhibit 174 
9 See, E-mail correspondence between Joshua Cools, Esq. and Benjamin Cloward, Esq., dated February 12, 14 & 15, 

2018, previously admitted as Evidentiary Hearing Exhibit 209. 
10 See, Letter from Jacuzzi to Plaintiffs, dated April 23, 2018, previously admitted as Evidentiary Hearing Exhibit 
210. (emphasis added). 
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D. JACUZZI WILLFULLY & KNOWINGLY MISREPRESENTED FACTS IN SEVERAL 

RULE 30(B)(6) DEPOSITIONS 

In addition to the written discovery, Jacuzzi’s NRCP 30(b)(6) witness, William Demeritt 

(Director of Risk Management), steadfastly testified that there were no prior or subsequent 

incidents.   
E. PLAINTIFFS FIRST MOTION TO STRIKE 

While Jacuzzi continued to deny the existence of other incidents, Plaintiffs independently 

discovered two subsequent incidents involving persons complaining of injuries from the use of a 

Jacuzzi walk-in tub.  Because Jacuzzi failed to disclose the two subsequent incidents via NRCP 

16.1 disclosures, responses to discovery requests, or deposition testimony, Plaintiffs filed a 

Motion to Strike Defendant Jacuzzi’s Answer on June 22, 2018.11   

F. JACUZZI MISREPRESENTED FACTS TO THE COURT IN FILED BRIEFS  

Even in the face of a motion to strike, Jacuzzi continued misrepresenting the facts to 

Plaintiffs and began misrepresenting facts to the Court as well.  In Plaintiffs’ Motion to Strike 

Jacuzzi’s Answer, Plaintiffs argued that the undisclosed subsequent incidents were evidence of 

Jacuzzi’s bad faith discovery conduct and requested that the Court strike Jacuzzi’s Answer.   

On July 12, 2018, Jacuzzi filed an Opposition to Plaintiff’s (first) Motion to Strike 

Jacuzzi’s Answer.  See, Plaintiffs’ Closing Brief, at 6:1-8:18.  Jacuzzi affirmatively stated, 

multiple times, that it had produced all relevant evidence related to prior incidents, that there are 

no prior incidents, and that it had not withheld any evidence. Jacuzzi made the following false 

statements to the Court: 
• “In sum, Jacuzzi has produced all relevant evidence related to other prior 

incidents.”12  
 

• “Furthermore, Plaintiffs state: ‘At this point, it has become clear that Jacuzzi is 
aware of prior similar incidents but has willingly withheld such evidence.’ This 
too is false. There are no other prior incidents; Jacuzzi has withheld 
nothing.”13 

 
 

11 See, Plaintiffs’ Motion to Strike Defendant Jacuzzi, Inc. d/b/a Jacuzzi Bath’s Answer, Evidentiary Hearing 
Exhibit 175.  

12 Id. at 7:21 (emphasis added). 
13 Id. at 11:15-17 (emphasis added). 
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• “Jacuzzi’s attorneys, in-house and outside counsel, oversaw the search and 
analysis of documents as described in counsel’s correspondence to Plaintiffs. 
See April 23, 2018 letter from J. Cools to B. Cloward, attached as Exhibit F, 
and Cools Decl. at ¶ 10, attached as Exhibit E. Fundamentally, there were no 
prior similar incidents to Jacuzzi’s knowledge. Neither Jacuzzi nor its 
attorneys withheld any evidence.”14 

 
• “Jacuzzi has consistently produced all prior incidents, which are the only 

documents relevant to Jacuzzi’s notice—Plaintiffs’ own articulated basis for 
production.”15 

 
As shown below, these statements were false. 
 
G. THE JULY 20, 2018 HEARING AND ORDER 

The hearing on Plaintiffs’ Motion to Strike Jacuzzi’s Answer came on for hearing on July 

20, 2018.  At the hearing, Commissioner Bulla made her first ruling in this case regarding 

Jacuzzi’s production obligations.  Up until that time, Jacuzzi took the position that only prior 

incidents needed to be produced.16 At the hearing, Commissioner Bulla granted Plaintiffs 

alternative relief and affirmatively, clearly, and unequivocally ordered Jacuzzi to produce 

information for all accidents or incidents involving injury or death from 2008 to present.17  There 

was no limitation to “serious” or “significant” injuries.  Instead, Jacuzzi was ordered to produce 

information related to any type of injury – even a “pinched finger.”18  The Order required Jacuzzi 

to produce such documents by August 17, 2018.19 Additionally, there was no limitation to 

“claims” or incidents where a customer was demanding remuneration or demanding that 

something be done like a refund or removal of the tub as Jacuzzi’s prior counsel Vaughn Crawford 

later tried to claim.  Commissioner Bulla continued the hearing to August 27, 2018. 

 
14 Id. at 12:9-13 (emphasis added). 
15 Id. at 13:3-4 (emphasis added). 
16 It is now clear that Jacuzzi’s argument that it was only required to produce prior incidents was a pre-textual 
argument which Jacuzzi made to defend against Plaintiffs’ Motion to Strike (which was based on subsequent 
incidents Plaintiffs’ Counsel found).  
17 See, Rptr.’s Tr. of Hr’g, July 20, 2018, Evidentiary Hearing Exhibit 177 at 9:21-24. 
18 See, Rptr.’s Tr. Of Hr’g, July 20, 2018, Evidentiary Hearing Exhibit 177 at 17:9-20. 
19  Id.  
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H. JACUZZI MISREPRESENTED FACTS TO COMMISSIONER BULLA ON AUGUST 27, 

2018 

At the continued hearing on Plaintiffs’ Motion to Strike, Jacuzzi made numerous 

misrepresentations regarding its search efforts and the results of its search.  (“there were no prior 

incidents;”20 “we ran a search based off of the parameters you had provided…and we identified 

nothing…;”21 “…there’s nothing related…;”22 “We have searched and it’s Jacuzzi’s position that 

there are none.” 23) These statements were all false. 
I. JACUZZI MISREPRESENTED THE FACTS IN MOTION FOR PROTECTIVE ORDER 

After the July 20, 2018 hearing, Plaintiffs served additional written discovery requests.  

On September 11, 2018, Jacuzzi filed a Motion for Protective Order regarding Plaintiffs’ RPDs 

and made similar misrepresentations that no other incidents existed and that Jacuzzi had complied 

with Commissioner Bulla’s order to searches for relevant documents (i.e., “Jacuzzi has complied 

with this Court’s order and produced records showing all incidents from 2008 to present;” “- they 

did not contain any prior incidents of personal injury even remotely related to the claims.”).24   
J. THE SEPTEMBER 19, 2018 HEARING: JACUZZI MISREPRESENTED FACTS AND 

THE COURT’S ORDER 

Jacuzzi’s Motion for Protective Order came on for hearing before Commissioner Bulla on 

September 19, 2019.  At the hearing, Jacuzzi represented, in violation of the July 20, 2018 Order, 

that it performed a search and that there were no other incidents. 25  

Nonetheless, Commissioner Bulla ordered Jacuzzi to conduct another search.26  

Commissioner Bulla ordered Jacuzzi to “double check” its databases and “take a look again with 

fresh eyes.”27 Commissioner Bulla also ordered Jacuzzi to search for all documents prepared in 

the ordinary course of business.  Commissioner Bulla made it absolutely clear that she was 

 
20 See, Rptr.’s Tr. of Hr’g, Aug. 29, 2018, previously admitted as Evidentiary Hearing Exhibit 179 at 7:3-6 

(emphasis added). 
21  Id. at 2:18-3:3 (emphasis added). 
22 Id., at 7:7-10 (emphasis added). 
23 Id., at 10:8-10; See also, Joshua Cools, Esq. Memorandum to Discovery Commissioner Bulla, Oct. 12, 2018, 

previously admitted as Evidentiary Hearing Exhibit 212 (“there were no pre-incident relevant claims.”) 
(emphasis added).  

24 See, Jacuzzi’s Mot. for Protective Order, filed Sept. 11, 2018, Plaintiffs’ previously admitted as Evidentiary 
Hearing Exhibit 211. 

25 See, Rptr.’s Tr. of Hr’g, Sept. 19, 2018, Evidentiary Hearing Exhibit 180 at 7:7-10:15 (emphasis added). 
26 See, Rptr.’s Tr. of Hr’g, Sept. 19, 2018, Evidentiary Hearing Exhibit 180 at 6:6-18 (emphasis added). 
27 Id., at 23:2-6. 
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requiring Jacuzzi to search all potential sources of information, including Jacuzzi’s email 

systems.28  Notably, it was upon Jacuzzi’s request for clarification wherein Jacuzzi raised 

concerns about the potential burden for conducting a detailed search of emails when 

Commissioner Bulla made it abundantly clear that emails were to be included and that Jacuzzi 

was required to search all sources containing documents created in the ordinary course of 

business.29   
K. JACUZZI FULLY UNDERSTOOD THE SCOPE OF COMMISSIONER BULLA’S ORDERS 

The Court finds that Commissioner Bulla's orders were clear and unambiguous.  

Additionally, the Court finds that Jacuzzi fully understood the Orders.  Jacuzzi sought relief from 

the orders by filing a Petition for Writ of Prohibition with the Nevada Supreme Court.  Jacuzzi's 

own description of the orders in its Petition shows that Jacuzzi fully understood the orders.  

Jacuzzi's Petition accurately describes the orders as follows:  
[T]he district court ordered Jacuzzi to disclose all incidents of any bodily injury, 
however slight, or however dissimilar, involving any model of Jacuzzi® walk-
in tub, regardless of how the injury occurred (i.e., if a consumer pinched a finger 
closing the door of a walk-in-tub, it would be subject to the Court's order), 
including the private identifying information of Jacuzzi's customers. 30 
 
[T]he district court's order … requires Jacuzzi to find and disclose any incident 
involving any bodily injury at all, however slight, and involving any of Jacuzzi's 
walk-in tubs, whether containing the same alleged defect or not, and regardless 
of any similarity to plaintiffs' claims of defect.31 

L. JACUZZI MISREPRESENTED THE FACTS TO THE NEVADA SUPREME COURT  

Jacuzzi's Petition falsely stated: “[t]o date, Jacuzzi has identified and produced to 

Plaintiffs all of the evidence in Jacuzzi's possession of other prior and subsequent incidents of 

alleged bodily injury injury or death related to the Jacuzzi tub in question.”32 Jacuzzi's Petition 

also falsely stated that Jacuzzi had “already produced the universe of possibly relevant other 

incidents involving the tub in question.”33 

 
28 See, Rptr.’s Tr. of Hr’g., Sept. 19, 2019, Evidentiary Hearing Exhibit 180, at 25:2-26:24 (emphasis added). 
29 See, Rptr.’s Tr. of Hr’g., Sept. 19, 2019, Evidentiary Hearing Exhibit 180, at 25:2-26:24 (emphasis added). 
30 See, Jacuzzi’s Writ of Prohibition, filed December 10, 2018, Evidentiary Hearing Exhibit 185 at 3-4. 
31 Id., at 16. 
32 See, Jacuzzi’s Writ of Prohibition, at 16, filed December 10, 2018, Evidentiary Hearing Exhibit 185 at 16 

(emphasis added). 
33 See, Jacuzzi’s Writ of Prohibition, filed December 10, 2018, Evidentiary Hearing Exhibit 185 at 8, 13, 15, 

(emphasis added). 

000010

000010

00
00

10
000010

006291

006291

00
62

91
006291



 

10 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

M. PLAINTIFFS’ RENEWED MOTION TO STRIKE 

In November of 2018, Jacuzzi and Defendant firstSTREET produced thousands of e-mail 

correspondence.  Buried in the emails, Plaintiffs discovered a woman named Jerre Chopper who 

made numerous complaints to Jacuzzi about the dangerousness of her walk-in tub.  Plaintiffs filed 

a Renewed Motion to Strike arguing that Jacuzzi withheld evidence regarding Ms. Chopper as 

well as other evidence regarding customer complaints about the slipperiness of the tubs.  

On March 4, 2019, the Court entered a first Minute Order setting an Evidentiary Hearing 

on the matter.  The March 4, 2019, Minute Order also ordered the parties to identify, by Thursday, 

March 7, 2019, “[t]he names of any relevant customers of Jacuzzi/First Street that have died...”34   

On March 12, 2019, this Court issued a second Minute Order stating that the Court 

concluded that “neither Jacuzzi nor First Street engaged in any egregious bad faith conduct, or 

intentional violation of any discovery Order, or conduct intended to harm Plaintiff.”35  Therefore, 

the Court vacated the previously scheduled Evidentiary Hearing.  The second Minute Order was 

made before the Court appreciated that Jacuzzi had withheld the “Pullen Death” discussed 

below. 

N. JACUZZI VIOLATED THE JULY 20, 2018 ORDER 

The Court finds that Jacuzzi violated the July 20, 2018 order as follows:  

1. Plaintiffs Motion for Reconsideration:  the Pullen Death  

In response to the Court’s March 4, 2019, Minute Order, Jacuzzi filed its “Brief Pursuant 

to the March 4, 2019, Minute Order” on March 7, 2019, which revealed that Jacuzzi had been 

aware since October 2018 of a death involving a person “getting stuck” in a Jacuzzi walk-in tub 

(“Pullen Death”).  Plaintiffs filed a Motion for Reconsideration arguing that Jacuzzi’s failure to 

disclose the Pullen Death until March 7, 2019, was a violation of Commissioner Bulla’s clear 

orders to produce all evidence of injury or death involving a Jacuzzi walk-in tub.36  The hearing 

on Plaintiffs’ Motion for Reconsideration came on for hearing on July 1, 2019, and the Court 

 
34 See, Ex. 1 to Plaintiffs’ Motion for Reconsideration. 
35 See, Ex. 2 to Plaintiffs’ Motion for Reconsideration. 
36 See, Ex. 2 to Plaintiffs’ Motion for Reconsideration. 
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ordered an evidentiary hearing to determine whether Jacuzzi wrongfully withheld the Pullen 

Death. 
a. Jacuzzi Did in Fact Violate the July 20, 2018 Order by 

Withholding the Pullen Death 

The Court expressly now finds that Jacuzzi willfully and wrongfully withheld the Pullen 

Death in violation of Commissioner Bulla and this Court’s Orders.  On October 1, 2018, Robert 

Pullen called Jacuzzi and informed Jacuzzi of his mother's death.  Robert Pullen called Jacuzzi 

again on October 30, 2018.  The relevant Salesforce document states: “Customer wants to take 

legal action because he thinks the tub killed his mom.” Jacuzzi's Corporate Counsel, Ron 

Templer, was immediately made aware of the Pullen Death that same day. Jacuzzi participated in 

the decision not to produce information pertaining to the Pullen Death. The Court finds that 

Jacuzzi's failure to timely produce information pertaining to the Pullen Death was a violation of 

Commissioner Bulla' July 20, 2018 and September 19, 2018 Orders.   

Additionally, the Court rejects Jacuzzi's argument that it was not required to disclose the 

Pullen Death because it was not a “claim.” The Salesforce documents specifically state that 

Robert Pullen “want[ed] to take legal action because he thinks the tub killed his mom.”  The Court 

finds that Jacuzzi's narrow interpretation of the term “claim” was grossly unreasonable and in bad 

faith. The fact that Robert Pullen advised Jacuzzi that he wanted to take legal action undermines 

Jacuzzi's argument.  Therefore, the Court rejects Jacuzzi's argument that the Pullen Death was not 

a “claim.” 

2. Jacuzzi Willfully Violated the July 20, 2018 Order to Produce 

Documents Involving Personal Injury or Death 

After this Court ordered an evidentiary hearing, Jacuzzi finally began producing hundreds 

of pages of documents containing evidence of both prior and subsequent incident.  On July 26, 

2019,  over a year after Commissioner Bulla’s July 20, 2018 Order and the business day before 

the deposition of Jacuzzi’s Director of Customer Service, Kurt Bachmeyer, two Customer Service 

Employees, Eda Rojas and Deborah Nuanes, and the assistant to Mr. Bachmeyer, Mayra Lopez, 

and three business days before the forensic computer search of the Salesforce system, Jacuzzi 

served its Eighteenth Supplemental NRCP 16.1 Disclosure. Jacuzzi’s Eighteenth Supplement 
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contained evidence of up to forty-seven (47) prior and subsequent incidents37 with forty-three 

(43) of those being prior to the Cunnison incident.38 On August 12, 2019, Jacuzzi served its 

Nineteenth Supplemental NRCP 16.1 Disclosure which contained three prior incidents and 31 

subsequent incidents.  Jacuzzi also produced additional incidents on August 23, 2019, and August 

29, 2019. 

Jacuzzi’s July 26, 2019, August 12, 2019, August 23, 2019 and August 29, 2019 

disclosures (collectively, “Jacuzzi’s Late Disclosures”) were a “document dump” of e-mails, 

communications and previously undisclosed Salesforce (Jacuzzi’s Customer Relations 

Management software) entries which reference not only prior customer complaints, but also 

reference prior incidents involving bodily injury.   

The Court adopts Plaintiffs’ Exhibit 205, which is a table summarizing the 15th, 18th, 

19th, 22nd, 23rd NRCP 16.1 Supplements.39  A sampling of the documents shows that Jacuzzi 

knew of customers who complained of the same risks that Plaintiffs alleged caused Sherry’s 

death. For example, a December 27, 2013 e-mail (prior to the Cunnison DOL), from one of 

Jacuzzi’s dealers/installers to Jacuzzi informed Jacuzzi about frequent customer complaints and 

referenced injured customers. The e-mail specifically referenced four customers who had slipped 

and two who had seriously injured themselves: 

Also he says the bottom of the tub is extremely slippery, he has slipped, and also a 
friend has slipped in using it. We get this complaint a lot, we have two customers 
right now that have injured themselves seriously and are threatening law suits. 
We have sent out bath mats to put in the tub to three other customers because they 
slipped and were afraid to use the tub.40 

 A July 9, 2012 e-mail chain (also prior to the Cunnison DOL), with the Subject “All 

FirstStreet unresolved incidents” contained a reference to a customer with broken hips 

complaining about the slipperiness and lack of adequate grab bars.41 An April 9, 2013 e-mail 

 
37 The Court adopts Plaintiffs’ use of the term “incident” to be synonymous with claims, occurrences, notices, 

episodes, warnings, notifications, occasions, events, complaints or any other word that would cause Jacuzzi 
to know about a defect in the walk-in Tub. 

38 Notably, at this time, the case had a firm trial setting for October 28, 2019. 
39 See, Tables Summarizing Pertinent Documents of Jacuzzi’s 15th, 18th, 19th, 22nd, 23rd NRCP 16.1 Supplements, 

Plaintiffs’ Exhibit 205. 
40 See, Evidentiary Hearing Exhibit 11, at JACUZZI005320 (emphasis added). 
41 See, Evidentiary Hearing Exhibit 2, at JACUZZI005287. 
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chain (also prior to Cunnison) contained information about a customer named Donald Raidt who 

called to complain that he slipped and fell and hurt his back. He informed Jacuzzi that he is willing 

to get a lawyer if the tub is not taken out.42  A December 2013 email (also prior) stated 

“we have a big issue and . . . Due to the circumstances involved with time line and slip injuries 

this needs to be settled…”43 A June 2013 e-mail chain (prior to Cunnison) with the Subject 

“Service issues on 5230/5229” from Regina Reyes to Kurt Bachmeyer referred to a customer I. 

Stoldt, who became “stuck in tub.” 44  The same email mentioned David Greenwell, who slipped 

and became stuck in the footwell for two hours.45  A second e-mail chain showed that Mr. 

Greenwell actually had to call the fire department to get out.46  Similarly, that same e-mail 

references a customer “C. Lashinsky” whose partner slipped in the tub such that the customer 

“had to remove the door to get her out.”47   

The Court finds that these documents were relevant and discoverable documents which 

should have been voluntarily disclosed pursuant to NRCP 16.1 and in response to Plaintiffs’ 

discovery requests.  The Court finds that Jacuzzi did not timely disclose these documents.  

Additionally, the Court finds that Jacuzzi repeatedly misrepresented to Plaintiffs, the Discovery 

Commissioner, this Court, and the Nevada Supreme Court that these documents did not exist.  By 

not disclosing these documents by August 17, 2018, Jacuzzi violated Commissioner Bulla’s July 

20, 2018, Order.  Jacuzzi was in continuous violation of Court Orders with each misrepresentation 

described herein. 
J. JACUZZI VIOLATED THE SEPTEMBER 19, 2018 ORDER TO SEARCH ALL 

DOCUMENTS MADE IN THE ORDINARY COURSE OF BUSINESS 

The Court finds that Jacuzzi did not search relevant emails.  Jacuzzi did not look with 

“fresh eyes.”  Jacuzzi did not produce documents made in the ordinary course of business.  The 

Court finds that Jacuzzi knowingly and willingly failed to conduct an adequate, reasonable search 

of its email systems.  Jacuzzi’s corporate counsel, Ronald Templer testified that some emails were 
 

42 See, Evidentiary Hearing Exhibit 8, at JACUZZI005367. 
43 See, Evidentiary Hearing Exhibit 41, at JACUZZI005327 (emphasis added). 
44 See, Evidentiary Hearing Exhibit 10, at JACUZZI005374. 
45 Id.  
46 See, Id., at Jacuzzi005623.   
47 Id.  
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searched, but not all.48 The Court rejects Mr. Templer's testimony that Jacuzzi thought that all 

relevant emails would be found in Jacuzzi's KBM and Salesforce databases.  See, Plaintiffs' 

Closing Brief at 23:13-29:17; see also, Plaintiffs' Reply Brief at 16:14-23:13; 32:3-33:17.  Jacuzzi 

did not search for all documents made in the ordinary course of business. 

1. Jacuzzi Violated Commissioner Bulla’s Order When It Lied in its 

Responses to Plaintiffs’ Recent Written Discovery Requests 

At the September 19, 2018 hearing, Commissioner Bulla found that RFPD 43 sought 

relevant information, but was overbroad.  Plaintiffs served an amended RFPD 43 on November 

29, 2018.  Plaintiff’s amended RFPD 43 was specifically limited to the scope ordered by 

Commissioner Bulla: 

REQUEST NO. 43. 
All documents relating to complaints made to you about your Walk-

In Tubs from January 1, 2012 to the present. 
All documents relating to complaints involving bodily injury or 

death made to You (directly or indirectly) about Your Walk-In Tubs.  
The scope of this Request is limited to incidents which occurred (or 
were alleged to have occurred) from 2008 to present.   

Pursuant to the Discovery Commissioner’s Report and 
Recommendations (as approved by the trial court), other than social 
security numbers, Your response to this request shall not redact the 
names, addresses, telephone numbers, or other contact information of 
customers who have made complaints or claims to Jacuzzi.49  

In its January 9, 2019, response to RFP 43, Jacuzzi affirmatively represented that the only 

documents regarding other incidents of personal injury or death in walk-in tubs from 2008 to 

present were already produced. After over a year of EDCR 2.34 conferences, written discovery 

requests, five amended deposition notices, six discovery motions, four discovery hearings, one 

conference call with Commissioner Bulla, amended discovery requests, and a Petition to the 

 
48 See, Recorder’s Tr. of Evidentiary Hr’g, Day 2, attached hereto as Exhibit 202 at 149:19-24. 

Q  Remember I asked did Jacuzzi ever search these terms through email. Do you remember 
that?  
A  Yes.  
Q  And you said no.  
A  I said some email searches were done. It has not been run against the entire email 
database. 

49 See, Plaintiff Ansara’s Amended Second Set of Requests for Production to Jacuzzi, served Nov. 29, 2018, 
Evidentiary Hearing Exhibit 184, at 13. 
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Nevada Supreme Court, Jacuzzi was fully aware of its disclosure obligations.  Yet, on January 9, 

2019, Jacuzzi violated court orders in its Response to RFP 43 by untruthfully representing that 

the all evidence within the scope set by Commissioner Bulla and this Court had already been 

produced.   

III. ANALYSIS OF THE YOUNG FACTORS 
A. Degree of Willfulness of the Offending Party 

The Court finds that there is substantial evidence showing that Jacuzzi’s violations were 

knowing and willful and meant to harm Plaintiffs. The Discovery Commissioner’s and this 

Court’s Orders were clear on the scope of productions required by Jacuzzi.  

Jacuzzi has been in violation of a Court order requiring production of the documents at 

issue since August 17, 2018, when Jacuzzi failed to produce the documents that are at issue now.  

Jacuzzi continuously violated this order when it made disclosures without the documents at issue. 

Jacuzzi also violated the order every occasion it misrepresented written discovery responses and 

supplements thereto, filed briefs, made false statements in open court, made false statements in 

written and oral communications to Plaintiffs’ counsel, and made false statements in its Petition 

to the Nevada Supreme Court that all relevant and discoverable documents had been found and 

produced. See, Plaintiffs’ Closing Brief, at 39-48; Pls.’ Reply, at 38-39. 

Jacuzzi willfully and wrongfully withheld evidence of the Pullen Death in violation of 

multiple court orders (as discussed above).  The Court rejects Jacuzzi's argument that it was not 

required to disclose the Pullen Death because it was not a "claim." The Salesforce documents 

specifically state that Robert Pullen "want[ed] to take legal action because he thinks the tub killed 

his mom." The Court finds that Jacuzzi's narrow interpretation of the term "claim" was 

unreasonable. The fact that Robert Pullen advised Jacuzzi that he wanted to take legal action 

undermines Jacuzzi's argument. Therefore, the Court rejects Jacuzzi's pretextual argument that 

the Pullen Death was not a "claim." See, Pls.’ Closing Brief, at 14-17; Pls.’ Reply, at 15:13-16:7. 

Jacuzzi willfully and wrongfully violated court orders by failing to conduct a good faith 

search of all its databases to locate and produce all documents relating to any bodily injury 

involving Jacuzzi’s walk-in tubs. Mr. Templer testified that some emails were searched, but not 
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all. (“I said some email searches were done. It has not been run against the entire email 

database.”)50 The Court finds that Jacuzzi knew and understood how to conduct a complete search 

of its databases but did not do so. See, Pls.’ Closing Brief, at 24:12-29:17; Pls.’ Reply, at 16:14-

23:13. The Court rejects Jacuzzi’s assertion that Jacuzzi reasonably believed that all relevant 

emails would be found in Jacuzzi's KBM and Salesforce databases. See, Pls.’ Closing Brief, at 

23:13-29:17; see also, Pls.’ Reply at 16:14-23:13; 32:3-33:17. Substantial evidence supports the 

conclusion that Jacuzzi’s argument here is pre-textual.  

Jacuzzi wrongfully and knowingly withheld numerous documents relating to the 

“slipperiness” of the tubs even though it was clear to this Court from the pleadings that 

slipperiness of the tubs has always been an issue in this case. The Court finds that the 

"slipperiness" of the tubs has always been an issue in this case and rejects Jacuzzi's argument to 

the contrary. To the extent that Jacuzzi’s Late Disclosures contained information pertaining to the 

slipperiness of the tubs, such disclosures were untimely and were wrongfully withheld in violation 

of the Court’s Orders. See, Pls.’ Reply at 21:3-22:17; 26:16-29:2. 

The Court finds that Mr. Templer was the “quarterback” of Jacuzzi’s discovery efforts in 

this case.51 Therefore, Jacuzzi was directly involved in the discovery abuses in this case. Jacuzzi’s 

conduct in willfully and wrongfully withholding documents that it had been repeatedly required 

to produce was supervised and/or orchestrated by Jacuzzi’s corporate counsel, Mr. Templer. 
B. Factor Two: Extent to which Non-Offending Party Would be Prejudiced by 

a Lesser Sanction 

The prejudice to the Plaintiffs has been massive and irreversible.  Should the Court enter 

any less sanction, Plaintiffs would have to conduct follow up discovery to request additional 

information pertaining to the newly disclosed incidents and then conduct new depositions of 

persons found in Jacuzzi’s Late Disclosures. Then, Plaintiffs would have to re-depose both 

Jacuzzi and firstSTREET/AITHR’s Rule 30(b)(6) witnesses regarding their knowledge of each 

prior and subsequent incident. Plaintiffs were not given an opportunity to question Jacuzzi’s 

witnesses on perhaps the most critical issue in the case: Jacuzzi’s prior knowledge. Jacuzzi’s 
 

50 See, Recorder’s Tr. of Evidentiary Hr’g, Day 2, attached hereto as Exhibit 202 at 149:19-24. 
51 See, Recorder’s Tr. of Evidentiary Hr’g Day 2, attached hereto as Exhibit 202 at 144:17-155:7. 
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piecemeal, “drip-drip-drip” style of production makes this Court extremely concerned that 

Jacuzzi has still failed to produce all relevant documents. Plaintiffs have lost their fundamental 

right to have their case heard expeditiously. See, Pls.’ Closing Brief at 48:22-50:15.  It is worth 

noting that given the target demographic of the Jacuzzi Walk-in Bathtub, some of the people 

involved in other incidents have since passed away, thereby forever depriving Plaintiffs of the 

testimony and evidence related to those incidents. 
C. Factor Three: Severity of the Sanction Relative to the Severity of the Discovery 

Abuse 

Jacuzzi’s abuse of its discovery obligations was extensive, repetitive, and prolonged.  

Jacuzzi explicitly misrepresented the quality and comprehensiveness of its discovery efforts in an 

attempt to simply survive through each discovery dispute. Jacuzzi mislead Plaintiffs, the 

Discovery Commissioner, the Court and the Nevada Supreme Court each time it claimed that all 

relevant documents had been produced. Moreover, contrary to Jacuzzi’s arguments, Jacuzzi’s 

misconduct was recalcitrant. Jacuzzi knowingly conducted invalid searches by failing to search 

emails even though Jacuzzi understood the importance of searching them. Yet Jacuzzi 

continuously lied about having disclosed all relevant documents knowing that it had not even 

conducted a complete search of its own systems. Jacuzzi’s misconduct is severe because it 

prevented Plaintiffs from discovering evidence relevant to the crucial issues of this case: 

defectiveness and notice. The sanction of striking Jacuzzi’s Answer as to liability is 

commensurate with the extent of Jacuzzi’s severe abuse and is limited to that which is necessary 

to remedy such abuse. See Pls.’ Closing Brief, at page 50:15-51:2. 
D. Factor Four: Whether any Evidence has Been Irreparably Lost 

Crucial evidence has been lost. Jacuzzi walk-in tubs are sold and marketed to the elderly. 

In a case where similar incident witnesses are likely elderly persons, each day that passes results 

in witness memories fading. Jacuzzi’s Late Disclosures contained evidence of other customers 

who slipped and fell in a Jacuzzi tub. Plaintiffs were deprived of the ability to discover if any of 

those slip and falls did in fact result in injury. Due to Jacuzzi’s discovery tactics, these elderly 

witnesses’ memories have been allowed to fade for years. Witnesses have disappeared and 

memories have faded over the three years that Plaintiffs have been trying to obtain the information 
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at issue. Relevant companies, like other dealers who likely have knowledge about other similar 

incidents – have gone out of business. See, Pls.’ Closing Brief, at 51:3-52:3.   
E. Factor Five: Feasibility and Fairness of Alternative, Less Severe Sanctions 

This Court carefully considered the possible need to strike Jacuzzi’s entire Answer and 

enter default judgment. However, after careful consideration, this Court determined that the less 

severe sanction of striking Jacuzzi’s Answer as to liability only is the proper sanction. This 

sanction is narrowly tailored to address the exact harm caused by Jacuzzi, i.e., Plaintiffs’ inability 

to conduct proper discovery. A less severe sanction – such as evidentiary presumptions – would 

not eliminate or sufficiently mitigate the prejudice suffered by Plaintiffs. It would not be fair to 

require Plaintiffs to expend additional time and resources to sift through Jacuzzi’s disjointed, 

misleading, and incomplete discovery to prepare for trial. 
6. Factor Six: Whether Sanctions Unfairly Operate to Penalize a Party for 

Misconduct of His Attorney 

The Court finds that Jacuzzi is directly responsible for its own discovery misconduct. The 

fact that Jacuzzi disclosed the documents at issue now shows that Jacuzzi did have the ability to 

locate relevant documents. Substantial evidence supports the Court’s finding that Jacuzzi misled 

its outside counsel about its true ability to locate relevant documents. Jacuzzi, not its outside 

counsel, did not undertake adequate efforts to locate and obtain the relevant documents. Jacuzzi’s 

in-house corporate counsel, Mr. Templer, and other Jacuzzi managers were directly involved and 

knowledgeable about the steps Jacuzzi took regarding its supposed efforts to locate and produce 

relevant documents. Mr. Templer coordinated Jacuzzi's "efforts" to obtain relevant documents. 

Mr. Templer involved Kurt Bachmeyer (Director of Customer Service), Regina Reyes (Customer 

Service Manager), William Demeritt (Director of Risk Management), and Nicole Simmons (legal 

department) in Jacuzzi's efforts. Mr. Templer also copied Jacuzzi's General Counsel, Anthony 

Lovallo, in emails to Jacuzzi managers regarding Jacuzzi's search for documents. These people 

were involved in Jacuzzi's searches and were aware of Jacuzzi's obligation to find all relevant 

documents. See, Pls.’ Closing Brief, at 27:1-29:7.  

Jacuzzi knew what it was required to produce, knew how its document retention system 

worked, knew how to locate the relevant documents, and knew that it was not too time-consuming 
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or difficult to take steps to obtain relevant documents. In addition, it was Jacuzzi's own witnesses 

in depositions, letters, Affidavits, and interrogatory response verifications, by which Jacuzzi, not 

its outside counsel, withheld relevant documents. Striking Jacuzzi's Answer as to liability only 

will not unfairly penalize Jacuzzi for any decisions of its outside counsel. The Court does not find 

any misconduct by its outside counsel, Snell & Wilmer LLP or Weinberg Wheeler Hudgins Gunn 

& Dial. Nothing contained herein shall be construed as the Court casting blame on Jacuzzi's 

outside counsel.  
7. Factor Seven: The Need to Deter Both Parties and Future Litigants from 

Similar Abuse 

The judicial system in America depends on honesty, good faith, and transparency, which 

Jacuzzi lacked here. The extent of Jacuzzi’s discovery abuse in this case is so massive that a 

message has to be sent not only to Jacuzzi, but to the community as a whole, that concealing 

evidence is abhorrent. The community must be assured that the rules of discovery and orders must 

be followed. The community must be assured that the judicial system in America is not broken. 

No party should be able to frustrate legitimate discovery by misrepresenting that good faith, 

thorough discovery efforts were being undertaken when they were not. Jacuzzi has impaired the 

adversarial system and must suffer the consequences – not Plaintiffs. 

In sum, the Court finds that Commissioner Bulla and this Court’s orders were clear and 

Jacuzzi fully understood them. Jacuzzi willfully and repeatedly violated the orders by failing to 

produce all discoverable documents and by failing to conduct a reasonable search despite 

knowing how to do so. Jacuzzi’s failure to act has irreparably harmed Plaintiffs and extraordinary 

relief is necessary. 

IV. CONCLUSIONS OF LAW 

The Court concludes that Jacuzzi intentionally, willfully, and wrongfully withheld 

evidence that is relevant to crucial issues of Plaintiffs’ case, i.e., whether the tub at issue is 

defective and whether Jacuzzi was on notice of such defect. Jacuzzi’s willful conduct unfairly, 

significantly, and irreparably prejudiced Plaintiffs. 

The Court concludes that following narrowly-tailored remedy ordered immediately below 

is the least stringent remedy available to reverse the harm Jacuzzi caused to Plaintiffs: 
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ORDER 

IT IS HEREBY ORDERED that Plaintiffs’ Motion for Reconsideration re: Plaintiffs’ 

Renewed Motion to Strike Defendant Jacuzzi Inc.’s Answer is GRANTED. Defendant Jacuzzi, 

Inc. d/b/a Jacuzzi Luxury Bath’s Answer is stricken as to liability only. Liability is hereby 

established as to Plaintiffs’ claims against Jacuzzi for (1) negligence, (2) strict product liability, 

(3) breach of express warranties, (4) breach of implied warranty of fitness for a particular purpose, 

and (5) breach of implied warranty of merchantability. The only remaining issue to be tried as to 

Jacuzzi is the nature and quantum of damages for which Jacuzzi is liable. Jacuzzi is precluded 

from presenting any evidence to show that it is not liable for Plaintiffs’ harms as to any of 

Plaintiffs’ causes of action against Jacuzzi. 

IT IS HEREBY ORDERED that Plaintiffs are entitled to reasonable attorney’s fees 

incurred in all briefing and hearings conducted related to Plaintiffs’ efforts to obtain the relevant 

and Court-Ordered document productions. The matter of such fees shall be resolved at a hearing 

conducted immediately after Trial on the remaining portions of this case. 

DATED THIS _______ day of __________, 2020. 

 
       
RICHARD F. SCOTTI 
DISTRICT COURT JUDGE 

 
Prepared and Submitted by: 
RICHARD HARRIS LAW FIRM 
 
_____________________________ 
BENJAMIN P. CLOWARD, ESQ. 
Nevada Bar No. 11087 
801 South Fourth Street 
Las Vegas, Nevada 89101 
Attorneys for Plaintiffs 
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ORDR 
BENJAMIN P. CLOWARD, ESQ. 
Nevada Bar No. 11087 
RICHARD HARRIS LAW FIRM 
801 South Fourth Street 
Las Vegas, Nevada 89101  
Phone: (702) 444-4444 
Fax:  (702) 444-4455 
E-Mail: Benjamin@RichardHarrisLaw.com 
Attorneys for Plaintiffs 
 

DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
  
 
ROBERT ANSARA, as Special Administrator of the 
Estate of  SHERRY LYNN CUNNISON, Deceased;  
ROBERT ANSARA, as Special Administrator of the 
Estate of  MICHAEL SMITH, Deceased heir to the 
Estate of SHERRY LYNN CUNNISON, Deceased; and 
DEBORAH TAMANTINI individually, and heir to the 
Estate of SHERRY LYNN CUNNISON, Deceased, 
 
 Plaintiffs, 
 
 vs. 
 
FIRST STREET FOR BOOMERS & BEYOND, INC.; 
AITHR DEALER, INC.; HALE BENTON, Individually, 
HOMECLICK, LLC; JACUZZI INC., doing business as 
JACUZZI LUXURY BATH; BESTWAY BUILDING & 
REMODELING, INC.; WILLIAM BUDD, Individually 
and as BUDDS PLUMBING; DOES 1 through 20; ROE 
CORPORATIONS 1 through 20; DOE EMPLOYEES 1 
through 20; DOE MANUFACTURERS l through 20; 
DOE 20 INSTALLERS I through 20; DOE 
CONTRACTORS 1 through 20; and DOE 21 
SUBCONTRACTORS 1 through 20, inclusive, 
 
  Defendants. 
 

 
 
 
 
 
 
CASE NO.: A-16-731244-C 
DEPT NO.: II 
 
 

ORDER STRIKING 
DEFENDANT JACUZZI INC., 

d/b/a JACUZZI LUXURY 
BATH’S ANSWER AS TO 

LIABILITY ONLY 

 
AND ALL RELATED MATTERS 
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On June 22, 2018, Plaintiffs ROBERT ANSARA, as Special Administrator of the Estate 

of  SHERRY LYNN CUNNISON, Deceased;  ROBERT ANSARA, as Special Administrator of 

the Estate of  MICHAEL SMITH, Deceased heir to the Estate of SHERRY LYNN 

CUNNISON, Deceased; and DEBORAH TAMANTINI individually (“Plaintiffs”), filed a 

Motion to Strike Defendant Jacuzzi, Inc. d/b/a Jacuzzi Luxury Bath’s (“Jacuzzi”) Answer for 

Repeated, Continuous and Blatant Discovery Abuses (“Plaintiffs’ first Motion to Strike”).  

This Court denied Plaintiffs’ first Motion to Strike. 

On January 10, 2019, Plaintiffs filed a Renewed Motion to Strike Defendant Jacuzzi’s 

Answer for Repeated, Continuous and Blatant Discovery Abuses (“Plaintiffs’ Renewed 

Motion to Strike”).  Plaintiffs’ Renewed Motion to Strike came on for hearing before this 

Honorable Court on February 4, 2019.  This Court denied Plaintiffs’ Renewed Motion to Strike.  

On May 15, 2019, Plaintiffs’ filed Plaintiffs’ Motion for Reconsideration re: Plaintiffs’ 

Renewed Motion to Strike Defendant Jacuzzi Inc.’s Answer (“Plaintiffs’ Motion for 

Reconsideration”).  Plaintiffs’ Motion for Reconsideration came on for hearing before this 

Honorable Court on July 1, 2019.  This Court ordered an evidentiary hearing on Plaintiffs’ 

Motion for Reconsideration.  Prior to the Evidentiary Hearing, on August 9, 2019, Plaintiffs 

filed Plaintiffs’ Motion to Expand Scope of Evidentiary Hearing.  On August 22, 2019, via 

Minute Order, this Court granted Plaintiffs’ Motion to Expand Scope of Evidentiary Hearing.  

This Court conducted a four-day Evidentiary Hearing on Plaintiffs’ Motion for 

Reconsideration on September 16, 2019; September 17, 2019; September 18, 2019; and October 

1, 2019.  Plaintiffs submitted their Evidentiary Hearing Closing Brief on November 4, 2019.  

Jacuzzi submitted its Evidentiary Hearing Closing Brief on December 2, 2019.  Plaintiffs 

submitted their Reply to Jacuzzi’s Evidentiary Hearing Closing Brief on December 31, 2019. 

The Court carefully considered the evidence presented at the Evidentiary Hearing 

including the live testimony of witnesses, affidavits, admitted exhibits, and documents 

submitted to the Court for in camera inspection.  The Court carefully considered the parties’ 

Evidentiary Hearing Closing Briefs (including all appendices and exhibits thereto).   The Court 

considered Plaintiffs’ Motion for Reconsideration and Motion to Expand Scope of Evidentiary 
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Hearing, the Oppositions thereto, and the oral arguments of the parties on such motions.  The 

Court also considered the prior pleadings and papers on file in this case.1 

After full, thorough, and careful consideration, good cause appearing, the Court makes 

the following Findings of Fact and Conclusions of Law.  The Court substantially adopts the 

factual and legal analysis presented by Plaintiffs in their Evidentiary Hearing Closing Brief 

(filed Nov. 4, 2019) and their Reply in Support of Evidentiary Closing Brief (filed Dec. 31, 

2019).  All findings of fact described herein are supported by substantial evidence. 

I. STANDARD OF REVIEW 

In reaching this decision, the Court applied the factors outlined in Young v. Johnny 

Ribeiro Bldg., Inc., 106 Nev. 88 (1990), and its progeny.  Under Young, this Court has 

discretion to impose any sanctions that it deems are appropriate.  In fact, in Young, the Nevada 

Supreme Court noted that “[e]ven if [the Nevada Supreme Court] would not have imposed such 

sanctions in the first instance, we will not substitute our judgment for that of the district court.” 

Id.   

In reviewing the evidence presented and relied upon in reaching this decision, the Court 

applied the preponderance of the evidence standard. Additionally, the Court only applied 

Nevada case law in reaching this decision.  See, Plaintiffs’ Closing Brief, at 34:15-38:22. 

II. FINDINGS OF FACT  

This is a product liability case arising out of a February 19, 2014, incident which 

resulted in the death of Sherry Cunnison (“Sherry”).   Plaintiffs have alleged that Sherry 

purchased a Jacuzzi Walk-In Tub to assist her in her bathing. The Walk-in Tub is a tub with a 

step-through door in the side-wall and an integrated seat inside.  Plaintiffs allege that on 

February 19, 2014, Sherry was in her Jacuzzi Walk-in Tub.  Plaintiffs allege that due to the 

                                                                 
1 The Court notes that, in reaching this decision, the Court analyzed voluminous documentary 
evidence, numerous prior pleadings, numerous prior hearing transcripts, extensive written 
discovery (and responses thereto), deposition notices (and amendments thereto), deposition 
transcripts, in camera inspection of voluminous email communications, four days of live 
testimony, extensive briefing, and all other evidence and argument presented by the parties 
throughout these proceedings.  Any lack of specificity in this Order shall not be construed as an 
omission of consideration by the Court.    

000024

000024

00
00

24
000024

006306

006306

00
63

06
006306



 

3 

 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

defective design of the tub, Sherry slipped off the seat while reaching for the tub controls and 

drain and became wedged in such a way that she was unable to stand back up.  Plaintiffs allege 

that Sherry was trapped in the tub for over 3 days.  Sherry was discovered trapped in the Jacuzzi 

walk-in tub.  Plaintiffs allege that was rushed to the hospital where she died a few days later of 

dehydration and rhabdomyolysis.  Plaintiffs allege that Sherry’s death was caused by the Walk-

In Tub.  Plaintiffs allege that Jacuzzi knew that the Walk-In Tub presented to users like Sherry.   

Plaintiffs filed their initial Complaint against Jacuzzi on February 3, 2016.  The 

controlling complaint is Plaintiffs’ Fourth Amended Complaint (“Complaint”) which was filed 

on June 21, 2017.  Among other causes of action, Plaintiffs assert negligence and strict products 

liability claims against Jacuzzi.  As a product defect case, evidence of both prior or subsequent 

similar incidents are relevant to whether the Walk-In Tub at issue was defective and whether 

Jacuzzi had notice of any such defect.  Additionally, customer complaints related to the alleged 

defects are relevant.  

This Order is the culmination of a long history of discovery disputes in this case 

involving Plaintiffs’ legitimate efforts to discover evidence regarding other incidents involving 

Jacuzzi walk-in tubs and other evidence relevant to Jacuzzi’s knowledge of the dangerousness 

of its tubs.2  From the beginning of discovery, Jacuzzi failed to disclose such evidence in 

violation of the mandatory disclosure requirements of NRCP 16.1, in numerous responses to 

Plaintiffs’ written discovery requests, and in deposition testimony. In fact, Jacuzzi ardently and 

zealously denied that such evidence exists at all.  Not only did Jacuzzi fail to produce the 

evidence, it consistently misrepresented facts about its efforts to locate evidence. 

As discovery continued, the Plaintiffs and Jacuzzi became involved in numerous 

discovery disputes before former Discovery Commissioner Bulla (“Commissioner Bulla”) and 

this Court.  Ultimately, Jacuzzi was ordered to (1) produce information and documents 

pertaining to incidents involving injury or death and (2) specifically search for such documents 

                                                                 
2 The Court adopts the stipulated Timeline of Events submitted to the Court as Evidentiary Hearing Exhibit 198.  
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wherever documents created in the ordinary course of business were stored, including but not 

limited to, emails.  

Jacuzzi violated these orders by failing to produce – and reasonably search for – relevant 

documents that were in Jacuzzi’s possession while, at the same time, explicitly representing to 

Plaintiffs, the Discovery Commissioner, this Court, and the Nevada Supreme Court that all 

relevant databases had been thoroughly and diligently searched and that all relevant documents 

had been disclosed.  On March 7, 2019, after over a year of discovery disputes and court 

involvement,.  Jacuzzi revealed that it withheld evidence regarding a matter involving a person 

dying after becoming stuck in a Jacuzzi tub.  Based on this late disclosure, Plaintiffs requested 

an evidentiary hearing which this Court granted.  After this Court granted the evidentiary 

hearing, Jacuzzi finally began producing hundreds of pages of evidence of other incidents 

involving Jacuzzi walk-in tubs.3  The Court expanded the scope of the evidentiary hearing to 

determine whether sanctions against Jacuzzi are appropriate and necessary.  Based on the 

following factual findings, the Court finds that striking Jacuzzi’s Answer as to liability only is 

necessary and appropriate.  
A. JACUZZI WILLFULLY & KNOWINGLY MISREPRESENTED FACTS IN RESPONSES 

TO PLAINTIFFS’ WRITTEN DISCOVERY REQUESTS 

From the beginning of discovery, Jacuzzi definitively and conclusively claimed there are 

no prior incidents.  On May 1, 2017, Plaintiffs served their first set of Interrogatories4 and 

Requests for Production of Documents5  on Jacuzzi.  Plaintiffs requested information on 

whether Jacuzzi had ever received notice of any bodily injury claims arising out of the use of a 

Jacuzzi walk-in tub. In its Answers to Interrogatories6 and Responses to RPDs,7 Jacuzzi claimed 

                                                                 
3 Evidentiary Hearing Exhibit 199 is a “Master OSI (Other Similar Incidents) Summary” Excel sheet created by 
Plaintiffs which summarizes the contents of the relevant Jacuzzi disclosures.  The Court has reviewed the Affidavit 
of Catherine Barnhill (Exhibit 200) and accepts that Exhibit 199 is an accurate summary of the documents it 
describes.  
4 See, Plaintiff Tamantini’s 1st Set of Interrogatories to Defendant Jacuzzi, served May 1, 2017, previously 

admitted as Evidentiary Hearing Exhibit 207. 
5 See, Plaintiff Tamantini’s 1st Set of Request for Production of Documents to Defendant Jacuzzi, dated May 1, 

2017, previously admitted as Evidentiary Hearing Exhibit 208.  
6 See, Jacuzzi’s First Responses to Plaintiff Tamantini’s 1st Set of Interrogatories, served June 19, 2017, previously 

admitted as Evidentiary Hearing Exhibit 173. 
7 See, Jacuzzi’s First Responses to Plaintiff Tamantini’s 1st Set of Request for Production of Documents, served 

June 19, 2017, previously admitted as Evidentiary Hearing Exhibit 172. 
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to only be aware of two incidents nationwide.  Coincidentally, the two incidents that Jacuzzi 

claimed to know about were the instant litigation and another case involving the Smith family 

(whom Plaintiffs’ Counsel represents in an unrelated lawsuit against Jacuzzi).  Jacuzzi did not 

disclose any other prior or subsequent incidents.  As shown below, Jacuzzi misrepresented the 

facts in its written discovery responses. 
B. JACUZZI WILLFULLY & KNOWINGLY MISREPRESENTED FACTS IN AMENDED 

RESPONSES TO PLAINTIFFS’ MAY 1, 2017, INTERROGATORIES 

Plaintiffs’ Counsel, believing it odd that the only other incident that Jacuzzi knew about 

was the other incident where he was also plaintiff’s counsel, met and conferred with Jacuzzi and 

challenged Jacuzzi’s written discovery responses as not being full and complete.  Jacuzzi 

represented to Plaintiffs that it conducted another search of its databases to identify relevant 

similar incidents.  Then, Jacuzzi served Amended Responses to Interrogatories on December 8, 

2017.  The Amended Responses again stated that there were no prior incidents.8  As shown 

below, Jacuzzi misrepresented the facts in its Amended Responses to Interrogatories.  
C. JACUZZI WILLFULLY & KNOWINGLY MISREPRESENTED FACTS IN AN APRIL 

23, 2018, LETTER TO PLAINTIFFS 

In February of 2018, still in disbelief that the only two families nationwide that had a 

problem with Jacuzzi Walk-In tubs were coincidentally being represented by the same lawyers, 

Plaintiffs again met and conferred with Jacuzzi and asked Jacuzzi to look again for all incidents.  

Plaintiffs and Jacuzzi agreed upon twenty (20) search terms for Jacuzzi to utilize in its search.9  

On April 23, 2018, Jacuzzi sent a letter to Plaintiffs claiming to have performed another search 

utilizing the agreed-upon search terms.  The letter stated: “[a]s agreed, Jacuzzi has performed a 

search for prior incidents, using the search terms you proposed . . . [t]he search is now complete 

and no responsive documents were discovered.”10  As shown below, Jacuzzi misrepresented the 

facts in its April 23, 2018, letter to Plaintiffs.  
                                                                                                                                                                                                               
 
8 See, Jacuzzi’s Amended Response to Plaintiff Tamantini’s 1st Set of Interrogatories, served December 8, 2017, 

previously admitted as Evidentiary Hearing Exhibit 174 
9 See, E-mail correspondence between Joshua Cools, Esq. and Benjamin Cloward, Esq., dated February 12, 14 & 

15, 2018, previously admitted as Evidentiary Hearing Exhibit 209. 
10 See, Letter from Jacuzzi to Plaintiffs, dated April 23, 2018, previously admitted as Evidentiary Hearing 
Exhibit 210. (emphasis added). 
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D. JACUZZI WILLFULLY & KNOWINGLY MISREPRESENTED FACTS IN SEVERAL 
RULE 30(B)(6) DEPOSITIONS 

In addition to the written discovery, Jacuzzi’s NRCP 30(b)(6) witness, William 
Demeritt its (Director of Risk Management), steadfastly testified that there were no prior 

or subsequent incidents.   
E. PLAINTIFFS FIRST MOTION TO STRIKE 

While Jacuzzi continued to deny the existence of other incidents, Plaintiffs 

independently discovered two subsequent incidents involving persons complaining of injuries 

from the use of a Jacuzzi walk-in tub.  Because Jacuzzi failed to disclose the two subsequent 

incidents via NRCP 16.1 disclosures, responses to discovery requests, or deposition testimony, 

Plaintiffs filed a Motion to Strike Defendant Jacuzzi’s Answer on June 22, 2018.11   

F. JACUZZI MISREPRESENTED FACTS TO THE COURT IN FILED BRIEFS  

Even in the face of a motion to strike, Jacuzzi continued misrepresenting the facts to 

Plaintiffs and began misrepresenting facts to the Court as well.  In Plaintiffs’ Motion to Strike 

Jacuzzi’s Answer, Plaintiffs argued that the undisclosed subsequent incidents were evidence of 

Jacuzzi’s bad faith discovery conduct and requested that the Court strike Jacuzzi’s Answer.   

On July 12, 2018, Jacuzzi filed an Opposition to Plaintiff’s (first) Motion to Strike 

Jacuzzi’s Answer.  See, Plaintiffs’ Closing Brief, at 6:1-8:18.  Jacuzzi affirmatively stated, 

multiple times, that it had produced all relevant evidence related to prior incidents, that there are 

no prior incidents, and that it had not withheld any evidence. Jacuzzi made the following false 

statements to the Court: 
• “In sum, Jacuzzi has produced all relevant evidence related to other prior 

incidents.”12  
 

• “Furthermore, Plaintiffs state: ‘At this point, it has become clear that Jacuzzi 
is aware of prior similar incidents but has willingly withheld such evidence.’ 
This too is false. There are no other prior incidents; Jacuzzi has withheld 
nothing.”13 

 
                                                                 
11 See, Plaintiffs’ Motion to Strike Defendant Jacuzzi, Inc. d/b/a Jacuzzi Bath’s Answer, Evidentiary Hearing 

Exhibit 175.  
12 Id. at 7:21 (emphasis added). 
13 Id. at 11:15-17 (emphasis added). 
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• “Jacuzzi’s attorneys, in-house and outside counsel, oversaw the search and 
analysis of documents as described in counsel’s correspondence to Plaintiffs. 
See April 23, 2018 letter from J. Cools to B. Cloward, attached as Exhibit F, 
and Cools Decl. at ¶ 10, attached as Exhibit E. Fundamentally, there were 
no prior similar incidents to Jacuzzi’s knowledge. Neither Jacuzzi nor its 
attorneys withheld any evidence.”14 

 
• “Jacuzzi has consistently produced all prior incidents, which are the only 

documents relevant to Jacuzzi’s notice—Plaintiffs’ own articulated basis for 
production.”15 

 
As shown below, these statements were false. 
 
G. THE JULY 20, 2018 HEARING AND ORDER 

The hearing on Plaintiffs’ Motion to Strike Jacuzzi’s Answer came on for hearing on 

July 20, 2018.  At the hearing, Commissioner Bulla made her first ruling in this case regarding 

Jacuzzi’s production obligations.  Up until that time, Jacuzzi took the position that only prior 

incidents needed to be produced.16 At the hearing, Commissioner Bulla granted Plaintiffs 

alternative relief and affirmatively, clearly, and unequivocally ordered Jacuzzi to produce 

information for all accidents or incidents involving injury or death from 2008 to present.17  

There was no limitation to “serious” or “significant” injuries.  Instead, Jacuzzi was ordered to 

produce information related to any type of injury – even a “pinched finger.”18  The Order 

required Jacuzzi to produce such documents by August 17, 2018.19 Additionally, there was no 

limitation to “claims” or incidents where a customer was demanding remuneration or 

demanding that something be done like a refund or removal of the tub as Jacuzzi’s prior counsel 

Vaughn Crawford later tried to claim.  Commissioner Bulla continued the hearing to August 

297, 2018. 

                                                                 
14 Id. at 12:9-13 (emphasis added). 
15 Id. at 13:3-4 (emphasis added). 
16 It is now clear that Jacuzzi’s argument that it was only required to produce prior incidents was a pre-textual 
argument which Jacuzzi made to defend against Plaintiffs’ Motion to Strike (which was based on subsequent 
incidents Plaintiffs’ Counsel found).  
17 See, Rptr.’s Tr. of Hr’g, July 20, 2018, Evidentiary Hearing Exhibit 177 at 9:21-24. 
18 See, Rptr.’s Tr. Of Hr’g, July 20, 2018, Evidentiary Hearing Exhibit 177 at 17:9-20. 
19  Id.  

000029

000029

00
00

29
000029

006311

006311

00
63

11
006311



 

8 

 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

H. JACUZZI MISREPRESENTED FACTS TO COMMISSIONER BULLA ON AUGUST 

297, 2018 

At the continued hearing on Plaintiffs’ Motion to Strike, Jacuzzi made numerous 

misrepresentations regarding its search efforts and the results of its search.  (“there were no 

prior incidents;”20 “we ran a search based off of the parameters you had provided…and we 

identified nothing…;”21 “…there’s nothing related…;”22 “We have searched and it’s Jacuzzi’s 

position that there are none.” 23) These statements were all false. 
I. JACUZZI MISREPRESENTED THE FACTS IN MOTION FOR PROTECTIVE ORDER 

After the July 20, 2018 hearing, Plaintiffs served additional written discovery requests.  

On September 131, 2018, Jacuzzi filed a Motion for Protective Order regarding Plaintiffs’ 

RPDs and made similar misrepresentations that no other incidents existed and that Jacuzzi had 

complied with Commissioner Bulla’s order to searches for relevant documents (i.e., “Jacuzzi 

has complied with this Court’s order and produced records showing all incidents from 2008 to 

present;” “- they did not contain any prior incidents of personal injury even remotely related to 

the claims.”).24   
J. THE SEPTEMBER 19, 2018 HEARING: JACUZZI MISREPRESENTED FACTS AND 

THE COURT’S ORDER 

Jacuzzi’s Motion for Protective Order came on for hearing before Commissioner Bulla 

on September 19, 20189.  At the hearing, Jacuzzi represented, in violation of the July 20, 2018 

Order, that it performed a search and that there were no other incidents. 25  

Nonetheless, Commissioner Bulla ordered Jacuzzi to conduct another search.26  

Commissioner Bulla ordered Jacuzzi to “double check” its databases and “take a look again 

with fresh eyes.”27 Commissioner Bulla also ordered Jacuzzi to search for all documents 

                                                                 
20 See, Rptr.’s Tr. of Hr’g, Aug. 29, 2018, previously admitted as Evidentiary Hearing Exhibit 179 at 7:3-6 

(emphasis added). 
21  Id. at 2:18-3:3 (emphasis added). 
22 Id., at 7:7-10 (emphasis added). 
23 Id., at 10:8-10; See also, Joshua Cools, Esq. Memorandum to Discovery Commissioner Bulla, Oct. 12, 2018, 

previously admitted as Evidentiary Hearing Exhibit 212 (“there were no pre-incident relevant 
claims.”) (emphasis added).  

24 See, Jacuzzi’s Mot. for Protective Order, filed Sept. 11, 2018, Plaintiffs’ previously admitted as Evidentiary 
Hearing Exhibit 211. 

25 See, Rptr.’s Tr. of Hr’g, Sept. 19, 2018, Evidentiary Hearing Exhibit 180 at 7:7-10:15 (emphasis added). 
26 See, Rptr.’s Tr. of Hr’g, Sept. 19, 2018, Evidentiary Hearing Exhibit 180 at 6:6-18 (emphasis added). 
27 Id., at 23:2-6. 
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prepared in the ordinary course of business.  Commissioner Bulla made it absolutely clear that 

she was requiring Jacuzzi to search all potential sources of information, including Jacuzzi’s 

email systems.28  Notably, it was upon Jacuzzi’s request for clarification wherein Jacuzzi raised 

concerns about the potential burden for conducting a detailed search of emails when 

Commissioner Bulla made it abundantly clear that emails were to be included and that Jacuzzi 

was required to search all sources containing documents created in the ordinary course of 

business.29   
K. JACUZZI FULLY UNDERSTOOD THE SCOPE OF COMMISSIONER BULLA’S 
ORDERS 

The Court finds that Commissioner Bulla's orders were clear and unambiguous.  

Additionally, the Court finds that Jacuzzi fully understood the Orders.  Jacuzzi sought relief 

from the orders by filing a Petition for Writ of Prohibition with the Nevada Supreme Court.  

Jacuzzi's own description of the orders in its Petition shows that Jacuzzi fully understood the 

orders.  Jacuzzi's Petition accurately describes the orders as follows:  
[T]he district court ordered Jacuzzi to disclose all incidents of any bodily 
injury, however slight, or however dissimilar, involving any model of 
Jacuzzi® walk-in tub, regardless of how the injury occurred (i.e., if a 
consumer pinched a finger closing the door of a walk-in-tub, it would be 
subject to the Court's order), including the private identifying information of 
Jacuzzi's customers. 30 
 
[T]he district court's order … requires Jacuzzi to find and disclose any 
incident involving any bodily injury at all, however slight, and involving any 
of Jacuzzi's walk-in tubs, whether containing the same alleged defect or not, 
and regardless of any similarity to plaintiffs' claims of defect.31 

L. JACUZZI MISREPRESENTED THE FACTS TO THE NEVADA SUPREME COURT  

Jacuzzi's Petition falsely stated: “[t]o date, Jacuzzi has identified and produced to 

Plaintiffs all of the evidence in Jacuzzi's possession of other prior and subsequent incidents of 

                                                                 
28 See, Rptr.’s Tr. of Hr’g., Sept. 19, 20189, Evidentiary Hearing Exhibit 180, at 25:2-26:24 (emphasis added). 
29 See, Rptr.’s Tr. of Hr’g., Sept. 19, 20189, Evidentiary Hearing Exhibit 180, at 25:2-26:24 (emphasis added). 
30 See, Jacuzzi’s Writ of Prohibition, filed December 710, 2018, Evidentiary Hearing Exhibit 185 at 3-4. 
31 Id., at 16. 
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alleged bodily injury injury or death related to the Jacuzzi® tub in question.”32 Jacuzzi's 

Petition also falsely stated that Jacuzzi had “already produced the universe of possibly relevant 

other incidents involving the tub in question.”33 
M. PLAINTIFFS’ RENEWED MOTION TO STRIKE 

In November of 2018, Jacuzzi and Defendant firstSTREET produced thousands of e-

mail correspondence.  Buried in the emails, Plaintiffs discovered a woman named Jerre Chopper 

who made numerous complaints to Jacuzzi about the dangerousness of her walk-in tub.  

Plaintiffs filed a Renewed Motion to Strike arguing that Jacuzzi withheld evidence regarding 

Ms. Chopper as well as other evidence regarding customer complaints about the slipperiness of 

the tubs.  

On March 4, 2019, the Court entered a first Minute Order setting an Evidentiary Hearing 

on the matter.  The March 4, 2019, Minute Order also ordered the parties to identify, by 

Thursday, March 7, 2019, “[t]he names of any relevant customers of Jacuzzi/First Street that 

have died...”34   

On March 12, 2019, this Court issued a second Minute Order stating that the Court 

concluded that “neither Jacuzzi nor First Street engaged in any egregious bad faith conduct, or 

intentional violation of any discovery Order, or conduct intended to harm Plaintiff.”35  

Therefore, the Court vacated the previously scheduled Evidentiary Hearing.  The second Minute 

Order was made before the Court appreciated that Jacuzzi had withheld the “Pullen Death” 

discussed below. 

N. JACUZZI VIOLATED THE JULY 20, 2018 ORDER 

The Court finds that Jacuzzi violated the July 20, 2018 order as follows:  

1. Plaintiffs Motion for Reconsideration:  the Pullen Death  

                                                                 
32 See, Jacuzzi’s Writ of Prohibition, at 16, filed December 710, 2018, Evidentiary Hearing Exhibit 185 at 16 

(emphasis added). 
33 See, Jacuzzi’s Writ of Prohibition, filed December 710, 2018, Evidentiary Hearing Exhibit 185 at 8, 13, 15, 

(emphasis added). 
34 See, Ex. 1 to Plaintiffs’ Motion for Reconsideration. 
35 See, Ex. 2 to Plaintiffs’ Motion for Reconsideration. 

000032

000032

00
00

32
000032

006314

006314

00
63

14
006314



 

11 

 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

In response to the Court’s March 4, 2019, Minute Order, Jacuzzi filed its “Brief 

Pursuant to the March 4, 2019, Minute Order” on March 7, 2019, which revealed that Jacuzzi 

had been aware since October 2018 of a death involving a person “getting stuck” in a Jacuzzi 

walk-in tub (“Pullen Death”).  Plaintiffs filed a Motion for Reconsideration arguing that 

Jacuzzi’s failure to disclose the Pullen Death until March 7, 2019, was a violation of 

Commissioner Bulla’s clear orders to produce all evidence of injury or death involving a 

Jacuzzi walk-in tub.36  The hearing on Plaintiffs’ Motion for Reconsideration came on for 

hearing on July 1, 2019, and the Court ordered an evidentiary hearing to determine whether 

Jacuzzi wrongfully withheld the Pullen Death. 
a. Jacuzzi Did in Fact Violate the July 20, 2018 Order by 

Withholding the Pullen Death 

The Court expressly now finds that Jacuzzi willfully and wrongfully withheld the Pullen 

Death in violation of Commissioner Bulla and this Court’s Orders.  On October 1, 2018, Robert 

Pullen called Jacuzzi and informed Jacuzzi of his mother's death.  Robert Pullen called Jacuzzi 

again on October 30, 2018.  The relevant Salesforce document states: “Customer wants to take 

legal action because he thinks the tub killed his mom.” Jacuzzi's Corporate Counsel, 
Ron Templer, was immediately made aware of the Pullen Death that same day. Jacuzzi 

participated in the decision not to produce information pertaining to the Pullen Death. The 

Court finds that Jacuzzi's failure to timely produce information pertaining to the Pullen Death 

was a violation of Commissioner Bulla' July 20, 2018 and September 19, 2018 Orders.   

Additionally, the Court rejects Jacuzzi's argument that it was not required to disclose the 

Pullen Death because it was not a “claim.” The Salesforce documents specifically state that 

Robert Pullen “want[ed] to take legal action because he thinks the tub killed his mom.”  The 

Court finds that Jacuzzi's narrow interpretation of the term “claim” was grossly unreasonable 

and in bad faith. The fact that Robert Pullen advised Jacuzzi that he wanted to take legal action 

undermines Jacuzzi's argument.  Therefore, the Court rejects Jacuzzi's argument that the Pullen 

Death was not a “claim.” 

                                                                 
36 See, Ex. 2 to Plaintiffs’ Motion for Reconsideration. 
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2. Jacuzzi Willfully Violated the July 20, 2018 Order to Produce 
Documents Involving Personal Injury or Death 

After this Court ordered an evidentiary hearing, Jacuzzi finally began producing 

hundreds of pages of documents containing evidence of both prior and subsequent incident.  On 

July 26, 2019,  over a year after Commissioner Bulla’s July 20, 2018 Order and the business 

day before the deposition of Jacuzzi’s Director of Customer Service, Kurt Bachmeyer, 
two Customer Service Employees, Eda Rojas and Deborah Nuanes, and the 

assistant to Jacuzzi’s Director of Customer ServiceMr. Bachmeyer, 
Mayra Lopez, and three business days before the forensic computer search of the 

Salesforce system, Jacuzzi served its Eighteenth Supplemental NRCP 16.1 Disclosure. Jacuzzi’s 

Eighteenth Supplement contained evidence of up to forty-seven (47) prior and subsequent 

incidents37 with forty-three (43) of those being prior to the Cunnison incident.38 On August 12, 

2019, Jacuzzi served its Nineteenth Supplemental NRCP 16.1 Disclosure which contained three 

prior incidents and 31 subsequent incidents.  Jacuzzi also produced additional incidents on 

August 23, 2019, and August 279, 2019. 

Jacuzzi’s July 26, 2019, August 12, 2019, August 23, 2019 and August 279, 2019 

disclosures (collectively, “Jacuzzi’s Late Disclosures”) were a “document dump” of e-mails, 

communications and previously undisclosed Salesforce (Jacuzzi’s Customer Relations 

Management software) entries which reference not only prior customer complaints, but also 

reference prior incidents involving bodily injury.   

The Court adopts Plaintiffs’ Exhibit 205, which is a table summarizing the 15th, 18th, 

19th, 22nd, 23rd NRCP 16.1 Supplements.39  A sampling of the documents shows that Jacuzzi 

knew of customers who complained of the same risks that Plaintiffs alleged caused Sherry’s 

death. For example, a December 27, 2013 e-mail (prior to the Cunnison DOL), from one of 

Jacuzzi’s dealers/installers to Jacuzzi informed Jacuzzi about frequent customer complaints and 

                                                                 
37 The Court adopts Plaintiffs’ use of the term “incident” to be synonymous with claims, occurrences, notices, 

episodes, warnings, notifications, occasions, events, complaints or any other word that would cause 
Jacuzzi to know about a defect in the walk-in Tub. 

38 Notably, at this time, the case had a firm trial setting for October 28, 2019. 
39 See, Tables Summarizing Pertinent Documents of Jacuzzi’s 15th, 18th, 19th, 22nd, 23rd NRCP 16.1 Supplements, 

Plaintiffs’ Exhibit 205. 
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referenced injured customers. The e-mail specifically referenced four customers who had 

slipped and two who had seriously injured themselves: 

Also he says the bottom of the tub is extremely slippery, he has slipped, and also a 
friend has slipped in using it. We get this complaint a lot, we have two customers 
right now that have injured themselves seriously and are threatening law suits. 
We have sent out bath mats to put in the tub to three other customers because they 
slipped and were afraid to use the tub.40 

 A July 9, 2012 e-mail chain (also prior to the Cunnison DOL), with the Subject “All 

FirstStreet unresolved incidents” contained a reference to a customer with broken hips 

complaining about the slipperiness and lack of adequate grab bars.41 An April 9, 2013 e-mail 

chain (also prior to Cunnison) contained information about a customer named Donald Raidt 

who called to complain that he slipped and fell and hurt his back. He informed Jacuzzi that he is 

willing to get a lawyer if the tub is not taken out.42  A December 2013 email (also prior) stated 

“we have a big issue and . . . Due to the circumstances involved with time line and slip injuries 

this needs to be settled…”43 A June 2013 e-mail chain (prior to Cunnison) with the Subject 

“Service issues on 5230/5229” from Regina Reyes to Kurt Bachmeyer referred 

to a customer I. Stoldt, who became “stuck in tub.” 44  The same email mentioned David 

Greenwell, who slipped and became stuck in the footwell for two hours.45  A second e-mail 

chain showed that Mr. Greenwell actually had to call the fire department to get out.46  Similarly, 

that same e-mail references a customer “C. Lashinsky” whose partner slipped in the tub such 

that the customer “had to remove the door to get her out.”47   

The Court finds that these documents were relevant and discoverable documents which 

should have been voluntarily disclosed pursuant to NRCP 16.1 and in response to Plaintiffs’ 

discovery requests.  The Court finds that Jacuzzi did not timely disclose these documents.  

                                                                 
40 See, Evidentiary Hearing Exhibit 11, at JACUZZI005320 (emphasis added). 
41 See, Evidentiary Hearing Exhibit 2, at JACUZZI005287. 
42 See, Evidentiary Hearing Exhibit 8, at JACUZZI005367. 
43 See, Evidentiary Hearing Exhibit 41, at JACUZZI005327 (emphasis added). 
44 See, Evidentiary Hearing Exhibit 10, at JACUZZI005374. 
45 Id.  
46 See, Id., at Jacuzzi005623.   
47 Id.  
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Additionally, the Court finds that Jacuzzi repeatedly misrepresented to Plaintiffs, the Discovery 

Commissioner, this Court, and the Nevada Supreme Court that these documents did not exist.  

By not disclosing these documents by August 17, 2018, Jacuzzi violated Commissioner Bulla’s 

July 20, 2018, Order.  Jacuzzi was in continuous violation of Court Orders with each 

misrepresentation described herein. 
J. JACUZZI VIOLATED THE SEPTEMBER 19, 2018 ORDER TO SEARCH ALL 

DOCUMENTS MADE IN THE ORDINARY COURSE OF BUSINESS 

The Court finds that Jacuzzi did not search relevant emails.  Jacuzzi did not look with 

“fresh eyes.”  Jacuzzi did not produce documents made in the ordinary course of business.  The 

Court finds that Jacuzzi knowingly and willingly failed to conduct an adequate, reasonable 

search of its email systems.  Jacuzzi’s corporate counsel, Ronald Templer testified that 

some emails were searched, but not all.48 The Court rejects Mr. Templer'sthis testimony 

that Jacuzzi thought that all relevant emails would be found in Jacuzzi's KBM and Salesforce 

databases.  See, Plaintiffs' Closing Brief at 23:13-29:17; see also, Plaintiffs' Reply Brief at 

16:14-23:13; 32:3-33:17.  Jacuzzi did not search for all documents made in the ordinary course 

of business. 

1. Jacuzzi Violated Commissioner Bulla’s Order When It Lied in its 
Responses to Plaintiffs’ Recent Written Discovery Requests 

At the September 19, 2018 hearing, Commissioner Bulla found that RFPD 43 sought 

relevant information, but was overbroad.  Plaintiffs served an amended RFPD 43 on November 

29, 2018.  Plaintiff’s amended RFPD 43 was specifically limited to the scope ordered by 

Commissioner Bulla: 

REQUEST NO. 43. 
All documents relating to complaints made to you about your 

Walk-In Tubs from January 1, 2012 to the present. 
All documents relating to complaints involving bodily injury or 

death made to You (directly or indirectly) about Your Walk-In Tubs.  
                                                                 
48 See, Recorder’s Tr. of Evidentiary Hr’g, Day 2, attached hereto as Exhibit 202 at 149:19-24. 

Q  Remember I asked did Jacuzzi ever search these terms through email. Do you remember 
that?  
A  Yes.  
Q  And you said no.  
A  I said some email searches were done. It has not been run against the entire email 
database. 
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The scope of this Request is limited to incidents which occurred (or 
were alleged to have occurred) from 2008 to present.   

Pursuant to the Discovery Commissioner’s Report and 
Recommendations (as approved by the trial court), other than social 
security numbers, Your response to this request shall not redact the 
names, addresses, telephone numbers, or other contact information of 
customers who have made complaints or claims to Jacuzzi.49  

In its January 9, 2019, response to RFP 43, Jacuzzi affirmatively represented that the 

only documents regarding other incidents of personal injury or death in walk-in tubs from 2008 

to present were already produced. After over a year of EDCR 2.34 conferences, written 

discovery requests, five amended deposition notices, six discovery motions, four discovery 

hearings, one conference call with Commissioner Bulla, amended discovery requests, and a 

Petition to the Nevada Supreme Court, Jacuzzi was fully aware of its disclosure obligations.  

Yet, on January 9, 2019, Jacuzzi violated court orders in its Response to RFP 43 by untruthfully 

representing that the all evidence within the scope set by Commissioner Bulla and this Court 

had already been produced.   

III. ANALYSIS OF THE YOUNG FACTORS 
A. Degree of Willfulness of the Offending Party 

The Court finds that there is substantial evidence showing that Jacuzzi’s violations were 

knowing and willful and meant to harm Plaintiffs. The Discovery Commissioner’s and this 

Court’s Orders were clear on the scope of productions required by Jacuzzi.  

Jacuzzi has been in violation of a Court order requiring production of the documents at 

issue since August 17, 2018, when Jacuzzi failed to produce the documents that are at issue 

now.  Jacuzzi continuously violated this order when it made disclosures without the documents 

at issue. Jacuzzi also violated the order every occasion it misrepresented written discovery 

responses and supplements thereto, filed briefs, made false statements in open court, made false 

statements in written and oral communications to Plaintiffs’ counsel, and made false statements 

in its Petition to the Nevada Supreme Court that all relevant and discoverable documents had 

been found and produced. See, Plaintiffs’ Closing Brief, at 39-48; Pls.’ Reply, at 38-39. 

                                                                 
49 See, Plaintiff Ansara’s Amended Second Set of Requests for Production to Jacuzzi, served Nov. 29, 2018, 

Evidentiary Hearing Exhibit 184, at 13. 
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Jacuzzi willfully and wrongfully withheld evidence of the Pullen Death in violation of 

multiple court orders (as discussed above).  The Court rejects Jacuzzi's argument that it was not 

required to disclose the Pullen Death because it was not a "claim." The Salesforce documents 

specifically state that Robert Pullen "want[ed] to take legal action because he thinks the tub 

killed his mom." The Court finds that Jacuzzi's narrow interpretation of the term "claim" was 

unreasonable. The fact that Robert Pullen advised Jacuzzi that he wanted to take legal action 

undermines Jacuzzi's argument. Therefore, the Court rejects Jacuzzi's pretextual argument that 

the Pullen Death was not a "claim." See, Pls.’ Closing Brief, at 14-17; Pls.’ Reply, at 15:13-

16:7. 

Jacuzzi willfully and wrongfully violated court orders by failing to conduct a good faith 

search of all its databases to locate and produce all documents relating to any bodily injury 

involving Jacuzzi’s walk-in tubs. Mr. TemplerJacuzzi testified that some emails were 

searched, but not all. (“I said some email searches were done. It has not been run against the 

entire email database.”)50 The Court finds that Jacuzzi knew and understood how to conduct a 

complete search of its databases but did not do so. See, Pls.’ Closing Brief, at 24:12-29:17; Pls.’ 

Reply, at 16:14-23:13. The Court rejects Jacuzzi’s assertion that Jacuzzi reasonably believed 

that all relevant emails would be found in Jacuzzi's KBM and Salesforce databases. See, Pls.’ 

Closing Brief, at 23:13-29:17; see also, Pls.’ Reply at 16:14-23:13; 32:3-33:17. Substantial 

evidence supports the conclusion that Jacuzzi’s argument here is pre-textual.  

Jacuzzi wrongfully and knowingly withheld numerous documents relating to the 

“slipperiness” of the tubs even though it was clear to this Court from the pleadings that 

slipperiness of the tubs has always been an issue in this case. The Court finds that the 

"slipperiness" of the tubs has always been an issue in this case and rejects Jacuzzi's argument to 

the contrary. To the extent that Jacuzzi’s Late Disclosures contained information pertaining to 

the slipperiness of the tubs, such disclosures were untimely and were wrongfully withheld in 

violation of the Court’s Orders. See, Pls.’ Reply at 21:3-22:17; 26:16-29:2. 

                                                                 
50 See, Recorder’s Tr. of Evidentiary Hr’g, Day 2, attached hereto as Exhibit 202 at 149:19-24. 
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The Court finds that Mr. Templer was the “quarterback” of 
Jacuzzi’s discovery efforts in this case.51 Therefore, Jacuzzi was 
directly involved in the discovery abuses in this case. Jacuzzi’s 
conduct in willfully and wrongfully withholding documents that it 
had been repeatedly required to produce was supervised and/or 
orchestrated by Jacuzzi’s corporate counsel, Mr. Templer. 

B. Factor Two: Extent to which Non-Offending Party Would be Prejudiced by 
a Lesser Sanction 

The prejudice to the Plaintiffs has been massive and irreversible.  Should the Court enter 

any less sanction, Plaintiffs would have to conduct follow up discovery to request additional 

information pertaining to the newly disclosed incidents and then conduct new depositions of 

persons found in Jacuzzi’s Late Disclosures. Then, Plaintiffs would have to re-depose both 

Jacuzzi and firstSTREET/AITHR’s Rule 30(b)(6) witnesses regarding their knowledge of each 

prior and subsequent incident. Plaintiffs were not given an opportunity to question Jacuzzi’s 

witnesses on perhaps the most critical issue in the case: Jacuzzi’s prior knowledge. Jacuzzi’s 

piecemeal, “drip-drip-drip” style of production makes this Court extremely concerned that 

Jacuzzi has still failed to produce all relevant documents. Plaintiffs have lost their fundamental 

right to have their case heard expeditiously. See, Pls.’ Closing Brief at 48:22-50:15.  It is worth 

noting that given the target demographic of the Jacuzzi Walk-in Bathtub, some of the people 

involved in other incidents have since passed away, thereby forever depriving Plaintiffs of the 

testimony and evidence related to those incidents. 
C. Factor Three: Severity of the Sanction Relative to the Severity of the 

Discovery Abuse 

Jacuzzi’s abuse of its discovery obligations was extensive, repetitive, and prolonged.  

Jacuzzi explicitly misrepresented the quality and comprehensiveness of its discovery efforts in 

an attempt to simply survive through each discovery dispute. Jacuzzi mislead Plaintiffs, the 

Discovery Commissioner, the Court and the Nevada Supreme Court each time it claimed that all 

relevant documents had been produced. Moreover, contrary to Jacuzzi’s arguments, Jacuzzi’s 

                                                                 
51 See, Recorder’s Tr. of Evidentiary Hr’g Day 2, attached hereto as Exhibit 202 at 144:17-155:7. 
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misconduct was recalcitrant. Jacuzzi knowingly conducted invalid searches by failing to search 

emails even though Jacuzzi understood the importance of searching them. Yet Jacuzzi 

continuously lied about having disclosed all relevant documents knowing that it had not even 

conducted a complete search of its own systems. Jacuzzi’s misconduct is severe because it 

prevented Plaintiffs from discovering evidence relevant to the crucial issues of this case: 

defectiveness and notice. The sanction of striking Jacuzzi’s Answer as to liability is 

commensurate with the extent of Jacuzzi’s severe abuse and is limited to that which is necessary 

to remedy such abuse. See Pls.’ Closing Brief, at page 50:15-51:2. 
D. Factor Four: Whether any Evidence has Been Irreparably Lost 

Crucial evidence has been lost. Jacuzzi walk-in tubs are sold and marketed to the 

elderly. In a case where similar incident witnesses are likely elderly persons, each day that 

passes results in witness memories fading. Jacuzzi’s Late Disclosures contained evidence of 

other customers who slipped and fell in a Jacuzzi tub. Plaintiffs were deprived of the ability to 

discover if any of those slip and falls did in fact result in injury. Due to Jacuzzi’s discovery 

tactics, these elderly witnesses’ memories have been allowed to fade for years. Witnesses have 

disappeared and memories have faded over the three years that Plaintiffs have been trying to 

obtain the information at issue. Relevant companies, like other dealers who likely have 

knowledge about other similar incidents – have gone out of business. See, Pls.’ Closing Brief, at 

51:3-52:3.   
E. Factor Five: Feasibility and Fairness of Alternative, Less Severe Sanctions 

This Court carefully considered the possible need to strike Jacuzzi’s entire Answer and 

enter default judgment. However, after careful consideration, this Court determined that the less 

severe sanction of striking Jacuzzi’s Answer as to liability only is the proper sanction. This 

sanction is narrowly tailored to address the exact harm caused by Jacuzzi, i.e., Plaintiffs’ 

inability to conduct proper discovery. A less severe sanction – such as evidentiary presumptions 

– would not eliminate or sufficiently mitigate the prejudice suffered by Plaintiffs. It would not 

be fair to require Plaintiffs to expend additional time and resources to sift through Jacuzzi’s 

disjointed, misleading, and incomplete discovery to prepare for trial. 
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6. Factor Six: Whether Sanctions Unfairly Operate to Penalize a Party for 
Misconduct of His Attorney 

The Court finds that Jacuzzi is directly responsible for its own 
discovery misconduct. The fact that Jacuzzi disclosed the 
documents at issue now shows that Jacuzzi did have the ability to 
locate relevant documents. Substantial evidence supports the 
Court’s finding that Jacuzzi misled its outside counsel about its true 
ability to locate relevant documents. Jacuzzi, not its outside counsel, 
did not undertake adequate efforts to locate and obtain the relevant 
documents. Jacuzzi’s in-house corporate counsel, Mr. Templer, and 
other Jacuzzi managers were directly involved and knowledgeable 
about the steps Jacuzzi took regarding its supposed efforts to locate 
and produce relevant documents. Mr. Templer coordinated 
Jacuzzi's "efforts" to obtain relevant documents. Mr. Templer 
involved Kurt Bachmeyer (Director of Customer Service), Regina 
Reyes (Customer Service Manager), William Demeritt (Director of 
Risk Management), and Nicole Simmons (legal department) in 
Jacuzzi's efforts. Mr. Templer also copied Jacuzzi's General 
Counsel, Anthony Lovallo, in emails to Jacuzzi managers regarding 
Jacuzzi's search for documents. These people were involved in 
Jacuzzi's searches and were aware of Jacuzzi's obligation to find all 
relevant documents. See, Pls.’ Closing Brief, at 27:1-29:7.  

Jacuzzi knew what it was required to produce, knew how its document retention system 

worked, knew how to locate the relevant documents, and knew that it was not too time-

consuming or difficult to take steps to obtain relevant documents. In addition, it was 
Jacuzzi's own witnesses in depositions, letters, Affidavits, and 
interrogatory response verifications, by which Jacuzzi, not its 
outside counsel, withheld relevant documents. Striking Jacuzzi's 
Answer as to liability only will not unfairly penalize Jacuzzi for any 
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decisions of its outside counsel. The Court does not find any 
misconduct by its outside counsel, Snell & Wilmer LLP or 
Weinberg Wheeler Hudgins Gunn & Dial. Nothing contained 
herein shall be construed as the Court casting blame on Jacuzzi's 
outside counsel.  

7. Factor Seven: The Need to Deter Both Parties and Future Litigants from 
Similar Abuse 

The judicial system in America depends on honesty, good faith, and transparency, which 

Jacuzzi lacked here. The extent of Jacuzzi’s discovery abuse in this case is so massive that a 

message has to be sent not only to Jacuzzi, but to the community as a whole, that concealing 

evidence is abhorrent. The community must be assured that the rules of discovery and orders 

must be followed. The community must be assured that the judicial system in America is not 

broken. No party should be able to frustrate legitimate discovery by misrepresenting that good 

faith, thorough discovery efforts were being undertaken when they were not. Jacuzzi has 

impaired the adversarial system and must suffer the consequences – not Plaintiffs. 

In sum, the Court finds that Commissioner Bulla and this Court’s orders were clear and 

Jacuzzi fully understood them. Jacuzzi willfully and repeatedly violated the orders by failing to 

produce all discoverable documents and by failing to conduct a reasonable search despite 

knowing how to do so. Jacuzzi’s failure to act has irreparably harmed Plaintiffs and 

extraordinary relief is necessary. 

IV. CONCLUSIONS OF LAW 

The Court concludes that Jacuzzi intentionally, willfully, and wrongfully withheld 

evidence that is relevant to crucial issues of Plaintiffs’ case, i.e., whether the tub at issue is 

defective and whether Jacuzzi was on notice of such defect. Jacuzzi’s willful conduct unfairly, 

significantly, and irreparably prejudiced Plaintiffs. 

The Court concludes that following narrowly-tailored remedy ordered immediately 

below is the least stringent remedy available to reverse the harm Jacuzzi caused to Plaintiffs: 
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ORDER 

IT IS HEREBY ORDERED that Plaintiffs’ Motion for Reconsideration re: Plaintiffs’ 

Renewed Motion to Strike Defendant Jacuzzi Inc.’s Answer is GRANTED. Defendant Jacuzzi, 

Inc. d/b/a Jacuzzi Luxury Bath’s Answer is stricken as to liability only. Liability is hereby 

established as to Plaintiffs’ claims against Jacuzzi for (1) negligence, (2) strict product liability, 

(3) breach of express warranties, (4) breach of implied warranty of fitness for a particular 

purpose, and (5) breach of implied warranty of merchantability. The only remaining issue to be 

tried as to Jacuzzi is the nature and quantum of damages for which Jacuzzi is liable. Jacuzzi is 

precluded from presenting any evidence to show that it is not liable for Plaintiffs’ harms as to 

any of Plaintiffs’ causes of action against Jacuzzi. 

IT IS HEREBY ORDERED that Plaintiffs are entitled to reasonable attorney’s fees 

incurred in all briefing and hearings conducted related to Plaintiffs’ efforts to obtain the relevant 

and Court-Ordered document productions. The matter of such fees shall be resolved at a hearing 

conducted immediately after Trial on the remaining portions of this case. 

DATED THIS _______ day of __________, 2020. 

 
       
RICHARD F. SCOTTI 
DISTRICT COURT JUDGE 

 
Prepared and Submitted by: 
RICHARD HARRIS LAW FIRM 
  
BENJAMIN P. CLOWARD, ESQ. 
Nevada Bar No. 11087 
801 South Fourth Street 
Las Vegas, Nevada 89101 
Attorneys for Plaintiffs 
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ORDR 
D. Lee Roberts, Jr., Esq. 
lroberts@wwhgd.com  
Nevada Bar No. 8877 
Brittany M. Llewellyn, Esq. 
bllewellyn@wwhgd.com 
Nevada Bar No. 13527 
Johnathan T. Krawcheck, Esq. 
jkrawcheck@wwhgd.com  
Admitted Pro Hac Vice 
WEINBERG, WHEELER, HUDGINS,  

    GUNN & DIAL, LLC 
6385 South Rainbow Blvd., Suite 400 
Las Vegas, Nevada  89118 
Telephone:  (702) 938-3838 
Facsimile:  (702) 938-3864 
 
Attorneys for Defendant/Cross-Defendant 
Jacuzzi Inc. doing business as Jacuzzi Luxury Bath 
 
 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

ROBERT ANSARA, as Special Administrator 
of the Estate of SHERRY LYNN CUNNISON, 
Deceased; MICHAEL SMITH individually, 
and heir to the Estate of SHERRY LYNN 
CUNNISON, Deceased; and DEBORAH 
TAMANTINI individually, and heir to the Estate 
of SHERRY LYNN CUNNISON, Deceased, 
 

Plaintiffs, 
 vs. 
 
FIRST STREET FOR BOOMERS & BEYOND, 
INC.; AITHR DEALER, INC; HALE BENTON, 
individually; HOMECLICK, LLC; JACUZZI 
INC. doing business as JACUZZI LUXURY 
BATH; BESTWAY BUILDING & 
REMODELING, INC.; WILLIAM BUDD, 
individually and as BUDDS PLUMBING; DOES 
1 through 20; ROE CORPORATIONS 1 through 
20; DOE EMPLOYEES 1 through 20; DOE 
MANUFACTURERS 1 through 20; DOE 20 
INSTALLERS 1 through 20; DOE 
CONTRACTORS 1 through 20; and DOE 21 
SUBCONTRACTORS 1 through 20, inclusive, 
 

Defendants. 
 

Case No.: A-16-731244-C 
Dept. No.: II 
 
 
 
 

ORDER STRIKING DEFENDANT 
JACUZZI INC., d/b/a JACUZZI LUXURY 

BATH’S ANSWER AS TO LIABILITY 
ONLY 

 
AND RELATED CASES 
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On June 22, 2018, Plaintiffs ROBERT ANSARA, as Special Administrator of the Estate 

of  SHERRY LYNN CUNNISON, Deceased;  ROBERT ANSARA, as Special Administrator of 

the Estate of  MICHAEL SMITH, Deceased heir to the Estate of SHERRY LYNN 

CUNNISON, Deceased; and DEBORAH TAMANTINI individually (“Plaintiffs”), filed a 

Motion to Strike Defendant Jacuzzi, Inc. d/b/a Jacuzzi Luxury Bath’s (“Jacuzzi”) Answer for 

Repeated, Continuous and Blatant Discovery Abuses (“Plaintiffs’ first Motion to Strike”).  

This Court denied Plaintiffs’ first Motion to Strike. 

On January 10, 2019, Plaintiffs filed a Renewed Motion to Strike Defendant Jacuzzi’s 

Answer for Repeated, Continuous and Blatant Discovery Abuses (“Plaintiffs’ Renewed 

Motion to Strike”).  Plaintiffs’ Renewed Motion to Strike came on for hearing before this 

Honorable Court on February 4, 2019.  This Court denied Plaintiffs’ Renewed Motion to Strike.  

On May 15, 2019, Plaintiffs’ filed Plaintiffs’ Motion for Reconsideration re: Plaintiffs’ 

Renewed Motion to Strike Defendant Jacuzzi Inc.’s Answer (“Plaintiffs’ Motion for 

Reconsideration”).  Plaintiffs’ Motion for Reconsideration came on for hearing before this 

Honorable Court on July 1, 2019.  This Court ordered an evidentiary hearing on Plaintiffs’ 

Motion for Reconsideration.  Prior to the Evidentiary Hearing, on August 9, 2019, Plaintiffs 

filed Plaintiffs’ Motion to Expand Scope of Evidentiary Hearing.  On August 22, 2019, via 

Minute Order, this Court granted Plaintiffs’ Motion to Expand Scope of Evidentiary Hearing.  

This Court conducted a four-day Evidentiary Hearing on Plaintiffs’ Motion for 

Reconsideration on September 16, 2019; September 17, 2019; September 18, 2019; and October 

1, 2019.  Plaintiffs submitted their Evidentiary Hearing Closing Brief on November 4, 2019.  

Jacuzzi submitted its Evidentiary Hearing Closing Brief on December 2, 2019.  Plaintiffs 

submitted their Reply to Jacuzzi’s Evidentiary Hearing Closing Brief on December 31, 2019. 

The Court carefully considered the evidence presented at the Evidentiary Hearing 

including the live testimony of witnesses, affidavits, admitted exhibits, and documents 

submitted to the Court for in camera inspection.  The Court carefully considered the parties’ 

Evidentiary Hearing Closing Briefs (including all appendices and exhibits thereto).   The Court 

considered Plaintiffs’ Motion for Reconsideration and Motion to Expand Scope of Evidentiary 
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Hearing, the Oppositions thereto, and the oral arguments of the parties on such motions.  The 

Court also considered the prior pleadings and papers on file in this case.1 

After full, thorough, and careful consideration, good cause appearing, the Court makes 

the following Findings of Fact and Conclusions of Law.  The Court substantially adopts the 

factual and legal analysis presented by Plaintiffs in their Evidentiary Hearing Closing Brief 

(filed Nov. 4, 2019) and their Reply in Support of Evidentiary Closing Brief (filed Dec. 31, 

2019).  All findings of fact described herein are supported by substantial evidence. 

I. STANDARD OF REVIEW 

In reaching this decision, the Court applied the factors outlined in Young v. Johnny 

Ribeiro Bldg., Inc., 106 Nev. 88 (1990), and its progeny. Under Young, this Court has 

discretion to impose any sanctions that it deems are appropriate. In fact, in Young, the Nevada 

Supreme Court noted that “[e]ven if [the Nevada Supreme Court] would not have imposed such 

sanctions in the first instance, we will not substitute our judgment for that of the district court.” 

Id.   

In reviewing the evidence presented and relied upon in reaching this decision, the Court 

applied the preponderance of the evidence standard. Additionally, the Court only applied 

Nevada case law in reaching this decision.  See, Plaintiffs’ Closing Brief, at 34:15-38:22. 

II. FINDINGS OF FACT  

This is a product liability case arising out of a February 19, 2014, incident which 

resulted in the death of Sherry Cunnison (“Sherry”). Plaintiffs have alleged that Sherry 

purchased a Jacuzzi Walk-In Tub to assist her in her bathing. The Walk-in Tub is a tub with a 

step-through door in the side-wall and an integrated seat inside.  Plaintiffs allege that on 

February 19, 2014, Sherry was in her Jacuzzi Walk-in Tub.  Plaintiffs allege that due to the 

defective design of the tub, Sherry slipped off the seat while reaching for the tub controls and 

drain and became wedged in such a way that she was unable to stand back up.  Plaintiffs allege 

                                                 
1 The Court notes that, in reaching this decision, the Court analyzed voluminous documentary evidence, numerous 
prior pleadings, numerous prior hearing transcripts, extensive written discovery (and responses thereto), deposition 
notices (and amendments thereto), deposition transcripts, in camera inspection of voluminous email 
communications, four days of live testimony, extensive briefing, and all other evidence and argument presented by 
the parties throughout these proceedings.  Any lack of specificity in this Order shall not be construed as an 
omission of consideration by the Court.    
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that Sherry was trapped in the tub for over 3 days.  Sherry was discovered trapped in the Jacuzzi 

walk-in tub.  Plaintiffs allege that was rushed to the hospital where she died a few days later of 

dehydration and rhabdomyolysis.  Plaintiffs allege that Sherry’s death was caused by the Walk-

In Tub.  Plaintiffs allege that Jacuzzi knew that the Walk-In Tub presented to users like Sherry.   

Plaintiffs filed their initial Complaint against Jacuzzi on February 3, 2016.  The 

controlling complaint is Plaintiffs’ Fourth Amended Complaint (“Complaint”) which was filed 

on June 21, 2017.  Among other causes of action, Plaintiffs assert negligence and strict products 

liability claims against Jacuzzi.  As a product defect case, evidence of both prior or subsequent 

similar incidents are relevant to whether the Walk-In Tub at issue was defective and whether 

Jacuzzi had notice of any such defect.  Additionally, customer complaints related to the alleged 

defects are relevant.  

This Order is the culmination of a long history of discovery disputes in this case 

involving Plaintiffs’ legitimate efforts to discover evidence regarding other incidents involving 

Jacuzzi walk-in tubs and other evidence relevant to Jacuzzi’s knowledge of the dangerousness 

of its tubs.2  From the beginning of discovery, Jacuzzi failed to disclose such evidence in 

violation of the mandatory disclosure requirements of NRCP 16.1, in numerous responses to 

Plaintiffs’ written discovery requests, and in deposition testimony. In fact, Jacuzzi ardently and 

zealously denied that such evidence exists at all.  Not only did Jacuzzi fail to produce the 

evidence, it consistently misrepresented facts about its efforts to locate evidence. 

As discovery continued, the Plaintiffs and Jacuzzi became involved in numerous 

discovery disputes before former Discovery Commissioner Bulla (“Commissioner Bulla”) and 

this Court.  Ultimately, Jacuzzi was ordered to (1) produce information and documents 

pertaining to incidents involving injury or death and (2) specifically search for such documents 

wherever documents created in the ordinary course of business were stored, including but not 

limited to, emails.  

Jacuzzi violated these orders by failing to produce – and reasonably search for – relevant 

                                                 
2 The Court adopts the stipulated Timeline of Events submitted to the Court as Evidentiary Hearing Exhibit 198.  
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documents that were in Jacuzzi’s possession while, at the same time, explicitly representing to 

Plaintiffs, the Discovery Commissioner, this Court, and the Nevada Supreme Court that all 

relevant databases had been thoroughly and diligently searched and that all relevant documents 

had been disclosed.  On March 7, 2019, after over a year of discovery disputes and court 

involvement,  Jacuzzi revealed that it withheld evidence regarding a matter involving a person 

dying after becoming stuck in a Jacuzzi tub.  Based on this late disclosure, Plaintiffs requested 

an evidentiary hearing which this Court granted.  After this Court granted the evidentiary 

hearing, Jacuzzi finally began producing hundreds of pages of evidence of other incidents 

involving Jacuzzi walk-in tubs.3  The Court expanded the scope of the evidentiary hearing to 

determine whether sanctions against Jacuzzi are appropriate and necessary.  Based on the 

following factual findings, the Court finds that striking Jacuzzi’s Answer as to liability only is 

necessary and appropriate.  

A. JACUZZI WILLFULLY & KNOWINGLY MISREPRESENTED FACTS IN RESPONSES 

TO PLAINTIFFS’ WRITTEN DISCOVERY REQUESTS 

From the beginning of discovery, Jacuzzi definitively and conclusively claimed there are 

no prior incidents.  On May 1, 2017, Plaintiffs served their first set of Interrogatories4 and 

Requests for Production of Documents5  on Jacuzzi.  Plaintiffs requested information on 

whether Jacuzzi had ever received notice of any bodily injury claims arising out of the use of a 

Jacuzzi walk-in tub. In its Answers to Interrogatories6 and Responses to RPDs,7 Jacuzzi claimed 

to only be aware of two incidents nationwide.  Coincidentally, the two incidents that Jacuzzi 

claimed to know about were the instant litigation and another case involving the Smith family 
                                                 
3 Evidentiary Hearing Exhibit 199 is a “Master OSI (Other Similar Incidents) Summary” Excel sheet created by 
Plaintiffs which summarizes the contents of the relevant Jacuzzi disclosures.  The Court has reviewed the Affidavit 
of Catherine Barnhill (Exhibit 200) and accepts that Exhibit 199 is an accurate summary of the documents it 
describes.  
4 See, Plaintiff Tamantini’s 1st Set of Interrogatories to Defendant Jacuzzi, served May 1, 2017, previously 

admitted as Evidentiary Hearing Exhibit 207. 
5 See, Plaintiff Tamantini’s 1st Set of Request for Production of Documents to Defendant Jacuzzi, dated May 1, 

2017, previously admitted as Evidentiary Hearing Exhibit 208.  
6 See, Jacuzzi’s First Responses to Plaintiff Tamantini’s 1st Set of Interrogatories, served June 19, 2017, previously 

admitted as Evidentiary Hearing Exhibit 173. 
7 See, Jacuzzi’s First Responses to Plaintiff Tamantini’s 1st Set of Request for Production of Documents, served 

June 19, 2017, previously admitted as Evidentiary Hearing Exhibit 172. 
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(whom Plaintiffs’ Counsel represents in an unrelated lawsuit against Jacuzzi).  Jacuzzi did not 

disclose any other prior or subsequent incidents.  As shown below, Jacuzzi misrepresented the 

facts in its written discovery responses. 

B. JACUZZI WILLFULLY & KNOWINGLY MISREPRESENTED FACTS IN AMENDED 

RESPONSES TO PLAINTIFFS’ MAY 1, 2017, INTERROGATORIES 

Plaintiffs’ Counsel, believing it odd that the only other incident that Jacuzzi knew about 

was the other incident where he was also plaintiff’s counsel, met and conferred with Jacuzzi and 

challenged Jacuzzi’s written discovery responses as not being full and complete.  Jacuzzi 

represented to Plaintiffs that it conducted another search of its databases to identify relevant 

similar incidents.  Then, Jacuzzi served Amended Responses to Interrogatories on December 8, 

2017.  The Amended Responses again stated that there were no prior incidents.8  As shown 

below, Jacuzzi misrepresented the facts in its Amended Responses to Interrogatories.  

C. JACUZZI WILLFULLY & KNOWINGLY MISREPRESENTED FACTS IN AN APRIL 

23, 2018, LETTER TO PLAINTIFFS 

In February of 2018, still in disbelief that the only two families nationwide that had a 

problem with Jacuzzi Walk-In tubs were coincidentally being represented by the same lawyers, 

Plaintiffs again met and conferred with Jacuzzi and asked Jacuzzi to look again for all incidents.  

Plaintiffs and Jacuzzi agreed upon twenty (20) search terms for Jacuzzi to utilize in its search.9  

On April 23, 2018, Jacuzzi sent a letter to Plaintiffs claiming to have performed another search 

utilizing the agreed-upon search terms.  The letter stated: “[a]s agreed, Jacuzzi has performed a 

search for prior incidents, using the search terms you proposed . . . [t]he search is now complete 

and no responsive documents were discovered.”10  As shown below, Jacuzzi misrepresented the 

facts in its April 23, 2018, letter to Plaintiffs.  

                                                 
8 See, Jacuzzi’s Amended Response to Plaintiff Tamantini’s 1st Set of Interrogatories, served December 8, 2017, 

previously admitted as Evidentiary Hearing Exhibit 174 
9 See, E-mail correspondence between Joshua Cools, Esq. and Benjamin Cloward, Esq., dated February 12, 14 & 

15, 2018, previously admitted as Evidentiary Hearing Exhibit 209. 
10 See, Letter from Jacuzzi to Plaintiffs, dated April 23, 2018, previously admitted as Evidentiary Hearing Exhibit 
210. (emphasis added). 
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D. JACUZZI WILLFULLY & KNOWINGLY MISREPRESENTED FACTS IN SEVERAL 

RULE 30(B)(6) DEPOSITIONS 

In addition to the written discovery, Jacuzzi’s NRCP 30(b)(6) witness its Director of 

Risk Management, steadfastly testified that there were no prior or subsequent incidents.   

E. PLAINTIFFS FIRST MOTION TO STRIKE 

While Jacuzzi continued to deny the existence of other incidents, Plaintiffs 

independently discovered two subsequent incidents involving persons complaining of injuries 

from the use of a Jacuzzi walk-in tub.  Because Jacuzzi failed to disclose the two subsequent 

incidents via NRCP 16.1 disclosures, responses to discovery requests, or deposition testimony, 

Plaintiffs filed a Motion to Strike Defendant Jacuzzi’s Answer on June 22, 2018.11   

F. JACUZZI MISREPRESENTED FACTS TO THE COURT IN FILED BRIEFS  

Even in the face of a motion to strike, Jacuzzi continued misrepresenting the facts to 

Plaintiffs and began misrepresenting facts to the Court as well.  In Plaintiffs’ Motion to Strike 

Jacuzzi’s Answer, Plaintiffs argued that the undisclosed subsequent incidents were evidence of 

Jacuzzi’s bad faith discovery conduct and requested that the Court strike Jacuzzi’s Answer.   

On July 12, 2018, Jacuzzi filed an Opposition to Plaintiff’s (first) Motion to Strike 

Jacuzzi’s Answer.  See, Plaintiffs’ Closing Brief, at 6:1-8:18.  Jacuzzi affirmatively stated, 

multiple times, that it had produced all relevant evidence related to prior incidents, that there are 

no prior incidents, and that it had not withheld any evidence. Jacuzzi made the following false 

statements to the Court: 
 

• “In sum, Jacuzzi has produced all relevant evidence related to other prior 
incidents.”12  
 

• “Furthermore, Plaintiffs state: ‘At this point, it has become clear that Jacuzzi 
is aware of prior similar incidents but has willingly withheld such evidence.’ 
This too is false. There are no other prior incidents; Jacuzzi has withheld 
nothing.”13 

 
                                                 
11 See, Plaintiffs’ Motion to Strike Defendant Jacuzzi, Inc. d/b/a Jacuzzi Bath’s Answer, Evidentiary Hearing 

Exhibit 175.  
12 Id. at 7:21 (emphasis added). 
13 Id. at 11:15-17 (emphasis added). 
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• “Jacuzzi’s attorneys, in-house and outside counsel, oversaw the search and 
analysis of documents as described in counsel’s correspondence to Plaintiffs. 
See April 23, 2018 letter from J. Cools to B. Cloward, attached as Exhibit F, 
and Cools Decl. at ¶ 10, attached as Exhibit E. Fundamentally, there were 
no prior similar incidents to Jacuzzi’s knowledge. Neither Jacuzzi nor its 
attorneys withheld any evidence.”14 

 
• “Jacuzzi has consistently produced all prior incidents, which are the only 

documents relevant to Jacuzzi’s notice—Plaintiffs’ own articulated basis for 
production.”15 

As shown below, these statements were false. 

G. THE JULY 20, 2018 HEARING AND ORDER 

The hearing on Plaintiffs’ Motion to Strike Jacuzzi’s Answer came on for hearing on 

July 20, 2018. At the hearing, Commissioner Bulla made her first ruling in this case regarding 

Jacuzzi’s production obligations. Up until that time, Jacuzzi took the position that only prior 

incidents needed to be produced.16 At the hearing, Commissioner Bulla granted Plaintiffs 

alternative relief and affirmatively, clearly, and unequivocally ordered Jacuzzi to produce 

information for all accidents or incidents involving injury or death from 2008 to present.17 There 

was no limitation to “serious” or “significant” injuries.  Instead, Jacuzzi was ordered to produce 

information related to any type of injury – even a “pinched finger.”18 The Order required 

Jacuzzi to produce such documents by August 17, 2018.19 Additionally, there was no limitation 

to “claims” or incidents where a customer was demanding remuneration or demanding that 

something be done like a refund or removal of the tub as Jacuzzi’s prior counsel Vaughn 

Crawford later tried to claim. Commissioner Bulla continued the hearing to August 29, 2018. 

H. JACUZZI MISREPRESENTED FACTS TO COMMISSIONER BULLA ON AUGUST 29, 

2018 

At the continued hearing on Plaintiffs’ Motion to Strike, Jacuzzi made numerous 

                                                 
14 Id. at 12:9-13 (emphasis added). 
15 Id. at 13:3-4 (emphasis added). 
16 It is now clear that Jacuzzi’s argument that it was only required to produce prior incidents was a pre-textual 
argument which Jacuzzi made to defend against Plaintiffs’ Motion to Strike (which was based on subsequent 
incidents Plaintiffs’ Counsel found).  
17 See, Rptr.’s Tr. of Hr’g, July 20, 2018, Evidentiary Hearing Exhibit 177 at 9:21-24. 
18 See, Rptr.’s Tr. Of Hr’g, July 20, 2018, Evidentiary Hearing Exhibit 177 at 17:9-20. 
19  Id.  
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misrepresentations regarding its search efforts and the results of its search.  (“there were no 

prior incidents;”20 “we ran a search based off of the parameters you had provided…and we 

identified nothing…;”21 “…there’s nothing related…;”22 “We have searched and it’s Jacuzzi’s 

position that there are none.” 23) These statements were all false. 

I. JACUZZI MISREPRESENTED THE FACTS IN MOTION FOR PROTECTIVE ORDER 

After the July 20, 2018 hearing, Plaintiffs served additional written discovery requests.  

On September 13, 2018, Jacuzzi filed a Motion for Protective Order regarding Plaintiffs’ RPDs 

and made similar misrepresentations that no other incidents existed and that Jacuzzi had 

complied with Commissioner Bulla’s order to searches for relevant documents (i.e., “Jacuzzi 

has complied with this Court’s order and produced records showing all incidents from 2008 to 

present;” “- they did not contain any prior incidents of personal injury even remotely related to 

the claims.”).24   

J. THE SEPTEMBER 19, 2018 HEARING: JACUZZI MISREPRESENTED FACTS AND 

THE COURT’S ORDER 

Jacuzzi’s Motion for Protective Order came on for hearing before Commissioner Bulla 

on September 19, 2018.  At the hearing, Jacuzzi represented, in violation of the July 20, 2018 

Order, that it performed a search and that there were no other incidents. 25  

Nonetheless, Commissioner Bulla ordered Jacuzzi to conduct another search.26  

Commissioner Bulla ordered Jacuzzi to “double check” its databases and “take a look again 

with fresh eyes.”27 Commissioner Bulla also ordered Jacuzzi to search for all documents 

prepared in the ordinary course of business.  Commissioner Bulla made it absolutely clear that 

                                                 
20 See, Rptr.’s Tr. of Hr’g, Aug. 29, 2018, previously admitted as Evidentiary Hearing Exhibit 179 at 7:3-6 

(emphasis added). 
21  Id. at 2:18-3:3 (emphasis added). 
22 Id., at 7:7-10 (emphasis added). 
23 Id., at 10:8-10; See also, Joshua Cools, Esq. Memorandum to Discovery Commissioner Bulla, Oct. 12, 2018, 

previously admitted as Evidentiary Hearing Exhibit 212 (“there were no pre-incident relevant 
claims.”) (emphasis added).  

24 See, Jacuzzi’s Mot. for Protective Order, filed Sept. 11, 2018, Plaintiffs’ previously admitted as Evidentiary 
Hearing Exhibit 211. 

25 See, Rptr.’s Tr. of Hr’g, Sept. 19, 2018, Evidentiary Hearing Exhibit 180 at 7:7-10:15 (emphasis added). 
26 See, Rptr.’s Tr. of Hr’g, Sept. 19, 2018, Evidentiary Hearing Exhibit 180 at 6:6-18 (emphasis added). 
27 Id., at 23:2-6. 
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she was requiring Jacuzzi to search all potential sources of information, including Jacuzzi’s 

email systems.28  Notably, it was upon Jacuzzi’s request for clarification wherein Jacuzzi raised 

concerns about the potential burden for conducting a detailed search of emails when 

Commissioner Bulla made it abundantly clear that emails were to be included and that Jacuzzi 

was required to search all sources containing documents created in the ordinary course of 

business.29   

K. JACUZZI FULLY UNDERSTOOD THE SCOPE OF COMMISSIONER BULLA’S ORDERS 

The Court finds that Commissioner Bulla's orders were clear and unambiguous.  

Additionally, the Court finds that Jacuzzi fully understood the Orders.  Jacuzzi sought relief 

from the orders by filing a Petition for Writ of Prohibition with the Nevada Supreme Court.  

Jacuzzi's own description of the orders in its Petition shows that Jacuzzi fully understood the 

orders.  Jacuzzi's Petition accurately describes the orders as follows:  
 
[T]he district court ordered Jacuzzi to disclose all incidents of any bodily 
injury, however slight, or however dissimilar, involving any model of 
Jacuzzi® walk-in tub, regardless of how the injury occurred (i.e., if a 
consumer pinched a finger closing the door of a walk-in-tub, it would be 
subject to the Court's order), including the private identifying information of 
Jacuzzi's customers. 30 
 
[T]he district court's order … requires Jacuzzi to find and disclose any 
incident involving any bodily injury at all, however slight, and involving any 
of Jacuzzi's walk-in tubs, whether containing the same alleged defect or not, 
and regardless of any similarity to plaintiffs' claims of defect.31 

L. JACUZZI MISREPRESENTED THE FACTS TO THE NEVADA SUPREME COURT  

Jacuzzi's Petition falsely stated: “[t]o date, Jacuzzi has identified and produced to 

Plaintiffs all of the evidence in Jacuzzi's possession of other prior and subsequent incidents of 

alleged bodily injury or death related to the Jacuzzi® tub in question.”32 Jacuzzi's Petition also 

falsely stated that Jacuzzi had “already produced the universe of possibly relevant other 

                                                 
28 See, Rptr.’s Tr. of Hr’g., Sept. 19, 2018, Evidentiary Hearing Exhibit 180, at 25:2-26:24 (emphasis added). 
29 See, Rptr.’s Tr. of Hr’g., Sept. 19, 2018, Evidentiary Hearing Exhibit 180, at 25:2-26:24 (emphasis added). 
30 See, Jacuzzi’s Writ of Prohibition, filed December 7, 2018, Evidentiary Hearing Exhibit 185 at 3-4. 
31 Id., at 16. 
32 See, Jacuzzi’s Writ of Prohibition, at 16, filed December 7, 2018, Evidentiary Hearing Exhibit 185 at 16 

(emphasis added). 
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incidents involving the tub in question.”33 

M. PLAINTIFFS’ RENEWED MOTION TO STRIKE 

In November of 2018, Jacuzzi and Defendant firstSTREET produced thousands of e-

mail correspondence.  Buried in the emails, Plaintiffs discovered a woman named Jerre Chopper 

who made numerous complaints to Jacuzzi about the dangerousness of her walk-in tub.  

Plaintiffs filed a Renewed Motion to Strike arguing that Jacuzzi withheld evidence regarding 

Ms. Chopper as well as other evidence regarding customer complaints about the slipperiness of 

the tubs.  

On March 4, 2019, the Court entered a first Minute Order setting an Evidentiary Hearing 

on the matter.  The March 4, 2019, Minute Order also ordered the parties to identify, by 

Thursday, March 7, 2019, “[t]he names of any relevant customers of Jacuzzi/First Street that 

have died...”34   

On March 12, 2019, this Court issued a second Minute Order stating that the Court 

concluded that “neither Jacuzzi nor First Street engaged in any egregious bad faith conduct, or 

intentional violation of any discovery Order, or conduct intended to harm Plaintiff.”35  

Therefore, the Court vacated the previously scheduled Evidentiary Hearing.  The second Minute 

Order was made before the Court appreciated that Jacuzzi had withheld the “Pullen Death” 

discussed below. 

N. JACUZZI VIOLATED THE JULY 20, 2018 ORDER 

The Court finds that Jacuzzi violated the July 20, 2018 order as follows:  

1. Plaintiffs Motion for Reconsideration:  the Pullen Death  

In response to the Court’s March 4, 2019, Minute Order, Jacuzzi filed its “Brief Pursuant 

to the March 4, 2019, Minute Order” on March 7, 2019, which revealed that Jacuzzi had been 

aware since October 2018 of a death involving a person “getting stuck” in a Jacuzzi walk-in tub 

(“Pullen Death”).  Plaintiffs filed a Motion for Reconsideration arguing that Jacuzzi’s failure to 

                                                 
33 See, Jacuzzi’s Writ of Prohibition, filed December7, 2018, Evidentiary Hearing Exhibit 185 at 8, 13, 15, 

(emphasis added). 
34 See, Ex. 1 to Plaintiffs’ Motion for Reconsideration. 
35 See, Ex. 2 to Plaintiffs’ Motion for Reconsideration. 
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disclose the Pullen Death until March 7, 2019, was a violation of Commissioner Bulla’s clear 

orders to produce all evidence of injury or death involving a Jacuzzi walk-in tub.36  The hearing 

on Plaintiffs’ Motion for Reconsideration came on for hearing on July 1, 2019, and the Court 

ordered an evidentiary hearing to determine whether Jacuzzi wrongfully withheld the Pullen 

Death. 

a. Jacuzzi Did in Fact Violate the July 20, 2018 Order by 

Withholding the Pullen Death 

The Court expressly now finds that Jacuzzi willfully and wrongfully withheld the Pullen 

Death in violation of Commissioner Bulla and this Court’s Orders.  On October 1, 2018, Robert 

Pullen called Jacuzzi and informed Jacuzzi of his mother's death.  Robert Pullen called Jacuzzi 

again on October 30, 2018.  The relevant Salesforce document states: “Customer wants to take 

legal action because he thinks the tub killed his mom.” Jacuzzi was immediately made aware of 

the Pullen Death that same day. Jacuzzi participated in the decision not to produce information 

pertaining to the Pullen Death. The Court finds that Jacuzzi's failure to timely produce 

information pertaining to the Pullen Death was a violation of Commissioner Bulla' July 20, 

2018 and September 19, 2018 Orders.   

Additionally, the Court rejects Jacuzzi's argument that it was not required to disclose the 

Pullen Death because it was not a “claim.” The Salesforce documents specifically state that 

Robert Pullen “want[ed] to take legal action because he thinks the tub killed his mom.”  The 

Court finds that Jacuzzi's narrow interpretation of the term “claim” was grossly unreasonable 

and in bad faith. The fact that Robert Pullen advised Jacuzzi that he wanted to take legal action 

undermines Jacuzzi's argument.  Therefore, the Court rejects Jacuzzi's argument that the Pullen 

Death was not a “claim.” 

2. Jacuzzi Willfully Violated the July 20, 2018 Order to Produce 

Documents Involving Personal Injury or Death 

After this Court ordered an evidentiary hearing, Jacuzzi finally began producing 

                                                 
36 See, Ex. 2 to Plaintiffs’ Motion for Reconsideration. 
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hundreds of pages of documents containing evidence of both prior and subsequent incident.  On 

July 26, 2019,  over a year after Commissioner Bulla’s July 20, 2018 Order and the business 

day before the deposition of Jacuzzi’s Director of Customer Service, two Customer Service 

Employees, and the assistant to Jacuzzi’s Director of Customer Service, and three business days 

before the forensic computer search of the Salesforce system, Jacuzzi served its Eighteenth 

Supplemental NRCP 16.1 Disclosure. Jacuzzi’s Eighteenth Supplement contained evidence of 

up to forty-seven (47) prior and subsequent incidents37 with forty-three (43) of those being 

prior to the Cunnison incident.38 On August 12, 2019, Jacuzzi served its Nineteenth 

Supplemental NRCP 16.1 Disclosure which contained three prior incidents and 31 subsequent 

incidents.  Jacuzzi also produced additional incidents on August 23, 2019, and August 27, 2019. 

Jacuzzi’s July 26, 2019, August 12, 2019, August 23, 2019 and August 27, 2019 

disclosures (collectively, “Jacuzzi’s Late Disclosures”) were a “document dump” of e-mails, 

communications and previously undisclosed Salesforce (Jacuzzi’s Customer Relations 

Management software) entries which reference not only prior customer complaints, but also 

reference prior incidents involving bodily injury.   

The Court adopts Plaintiffs’ Exhibit 205, which is a table summarizing the 15th, 18th, 

19th, 22nd, 23rd NRCP 16.1 Supplements.39  A sampling of the documents shows that Jacuzzi 

knew of customers who complained of the same risks that Plaintiffs alleged caused Sherry’s 

death. For example, a December 27, 2013 e-mail (prior to the Cunnison DOL), from one of 

Jacuzzi’s dealers/installers to Jacuzzi informed Jacuzzi about frequent customer complaints and 

referenced injured customers. The e-mail specifically referenced four customers who had 

slipped and two who had seriously injured themselves: 

Also he says the bottom of the tub is extremely slippery, he has slipped, and also a 
friend has slipped in using it. We get this complaint a lot, we have two customers 
right now that have injured themselves seriously and are threatening law suits. 

                                                 
37 The Court adopts Plaintiffs’ use of the term “incident” to be synonymous with claims, occurrences, notices, 

episodes, warnings, notifications, occasions, events, complaints or any other word that would cause 
Jacuzzi to know about a defect in the walk-in Tub. 

38 Notably, at this time, the case had a firm trial setting for October 28, 2019. 
39 See, Tables Summarizing Pertinent Documents of Jacuzzi’s 15th, 18th, 19th, 22nd, 23rd NRCP 16.1 Supplements, 

Plaintiffs’ Exhibit 205. 
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We have sent out bath mats to put in the tub to three other customers because they 
slipped and were afraid to use the tub.40 

 A July 9, 2012 e-mail chain (also prior to the Cunnison DOL), with the Subject “All 

FirstStreet unresolved incidents” contained a reference to a customer with broken hips 

complaining about the slipperiness and lack of adequate grab bars.41 An April 9, 2013 e-mail 

chain (also prior to Cunnison) contained information about a customer named Donald Raidt 

who called to complain that he slipped and fell and hurt his back. He informed Jacuzzi that he is 

willing to get a lawyer if the tub is not taken out.42 A December 2013 email (also prior) stated 

“we have a big issue and . . . Due to the circumstances involved with time line and slip injuries 

this needs to be settled…”43 A June 2013 e-mail chain (prior to Cunnison) with the Subject 

“Service issues on 5230/5229” referred to a customer I. Stoldt, who became “stuck in tub.” 44 

The same email mentioned David Greenwell, who slipped and became stuck in the footwell for 

two hours.45 A second e-mail chain showed that Mr. Greenwell actually had to call the fire 

department to get out.46 Similarly, that same e-mail references a customer “C. Lashinsky” 

whose partner slipped in the tub such that the customer “had to remove the door to get her 

out.”47   

The Court finds that these documents were relevant and discoverable documents which 

should have been voluntarily disclosed pursuant to NRCP 16.1 and in response to Plaintiffs’ 

discovery requests. The Court finds that Jacuzzi did not timely disclose these documents.  

Additionally, the Court finds that Jacuzzi repeatedly misrepresented to Plaintiffs, the Discovery 

Commissioner, this Court, and the Nevada Supreme Court that these documents did not exist.  

By not disclosing these documents by August 17, 2018, Jacuzzi violated Commissioner Bulla’s 

July 20, 2018 Order. Jacuzzi was in continuous violation of Court Orders with each 

                                                 
40 See, Evidentiary Hearing Exhibit 11, at JACUZZI005320 (emphasis added). 
41 See, Evidentiary Hearing Exhibit 2, at JACUZZI005287. 
42 See, Evidentiary Hearing Exhibit 8, at JACUZZI005367. 
43 See, Evidentiary Hearing Exhibit 41, at JACUZZI005327 (emphasis added). 
44 See, Evidentiary Hearing Exhibit 10, at JACUZZI005374. 
45 Id.  
46 See, Id., at Jacuzzi005623.   
47 Id.  
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misrepresentation described herein. 

O. JACUZZI VIOLATED THE SEPTEMBER 19, 2018 ORDER TO SEARCH ALL 

DOCUMENTS MADE IN THE ORDINARY COURSE OF BUSINESS 

The Court finds that Jacuzzi did not search relevant emails.  Jacuzzi did not look with 

“fresh eyes.”  Jacuzzi did not produce documents made in the ordinary course of business.  The 

Court finds that Jacuzzi knowingly and willingly failed to conduct an adequate, reasonable 

search of its email systems.  Jacuzzi’s corporate counsel testified that some emails were 

searched, but not all.48 The Court rejects this testimony that Jacuzzi thought that all relevant 

emails would be found in Jacuzzi's KBM and Salesforce databases.  See, Plaintiffs' Closing 

Brief at 23:13-29:17; see also, Plaintiffs' Reply Brief at 16:14-23:13; 32:3-33:17.  Jacuzzi did 

not search for all documents made in the ordinary course of business. 

1. Jacuzzi Violated Commissioner Bulla’s Order When It Lied in its 

Responses to Plaintiffs’ Recent Written Discovery Requests 

At the September 19, 2018 hearing, Commissioner Bulla found that RFPD 43 sought 

relevant information, but was overbroad.  Plaintiffs served an amended RFPD 43 on November 

29, 2018.  Plaintiff’s amended RFPD 43 was specifically limited to the scope ordered by 

Commissioner Bulla: 

REQUEST NO. 43. 
All documents relating to complaints made to you about your Walk-In 
Tubs from January 1, 2012 to the present. 
 
All documents relating to complaints involving bodily injury or death 
made to You (directly or indirectly) about Your Walk-In Tubs.  The 
scope of this Request is limited to incidents which occurred (or were 
alleged to have occurred) from 2008 to present.   
 
Pursuant to the Discovery Commissioner’s Report and 
Recommendations (as approved by the trial court), other than social 

                                                 
48 See, Recorder’s Tr. of Evidentiary Hr’g, Day 2, attached hereto as Exhibit 202 at 149:19-24. 

Q  Remember I asked did Jacuzzi ever search these terms through email. Do you remember 
that?  
A  Yes.  
Q  And you said no.  
A  I said some email searches were done. It has not been run against the entire email 
database. 
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security numbers, Your response to this request shall not redact the 
names, addresses, telephone numbers, or other contact information of 
customers who have made complaints or claims to Jacuzzi.49  

In its January 9, 2019, response to RFP 43, Jacuzzi affirmatively represented that the 

only documents regarding other incidents of personal injury or death in walk-in tubs from 2008 

to present were already produced. After over a year of EDCR 2.34 conferences, written 

discovery requests, five amended deposition notices, six discovery motions, four discovery 

hearings, one conference call with Commissioner Bulla, amended discovery requests, and a 

Petition to the Nevada Supreme Court, Jacuzzi was fully aware of its disclosure obligations.  

Yet, on January 9, 2019, Jacuzzi violated court orders in its Response to RFP 43 by untruthfully 

representing that the all evidence within the scope set by Commissioner Bulla and this Court 

had already been produced.   

III. ANALYSIS OF THE YOUNG FACTORS 

A. DEGREE OF WILLFULNESS OF THE OFFENDING PARTY 

The Court finds that there is substantial evidence showing that Jacuzzi’s violations were 

knowing and willful and meant to harm Plaintiffs. The Discovery Commissioner’s and this 

Court’s Orders were clear on the scope of productions required by Jacuzzi.  

Jacuzzi has been in violation of a Court order requiring production of the documents at 

issue since August 17, 2018, when Jacuzzi failed to produce the documents that are at issue 

now.  Jacuzzi continuously violated this order when it made disclosures without the documents 

at issue. Jacuzzi also violated the order every occasion it misrepresented written discovery 

responses and supplements thereto, filed briefs, made false statements in open court, made false 

statements in written and oral communications to Plaintiffs’ counsel, and made false statements 

in its Petition to the Nevada Supreme Court that all relevant and discoverable documents had 

been found and produced. See, Plaintiffs’ Closing Brief, at 39-48; Pls.’ Reply, at 38-39. 

Jacuzzi willfully and wrongfully withheld evidence of the Pullen Death in violation of 

multiple court orders (as discussed above). The Court rejects Jacuzzi's argument that it was not 

                                                 
49 See, Plaintiff Ansara’s Amended Second Set of Requests for Production to Jacuzzi, served Nov. 29, 2018, 

Evidentiary Hearing Exhibit 184, at 13. 
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required to disclose the Pullen Death because it was not a "claim." The Salesforce documents 

specifically state that Robert Pullen "want[ed] to take legal action because he thinks the tub 

killed his mom." The Court finds that Jacuzzi's narrow interpretation of the term "claim" was 

unreasonable. The fact that Robert Pullen advised Jacuzzi that he wanted to take legal action 

undermines Jacuzzi's argument. Therefore, the Court rejects Jacuzzi's pretextual argument that 

the Pullen Death was not a "claim." See, Pls.’ Closing Brief, at 14-17; Pls.’ Reply, at 15:13-

16:7. 

Jacuzzi willfully and wrongfully violated court orders by failing to conduct a good faith 

search of all its databases to locate and produce all documents relating to any bodily injury 

involving Jacuzzi’s walk-in tubs. Jacuzzi testified that some emails were searched, but not all. 

(“I said some email searches were done. It has not been run against the entire email 

database.”)50 The Court finds that Jacuzzi knew and understood how to conduct a complete 

search of its databases but did not do so. See, Pls.’ Closing Brief, at 24:12-29:17; Pls.’ Reply, at 

16:14-23:13. The Court rejects Jacuzzi’s assertion that Jacuzzi reasonably believed that all 

relevant emails would be found in Jacuzzi's KBM and Salesforce databases. See, Pls.’ Closing 

Brief, at 23:13-29:17; see also, Pls.’ Reply at 16:14-23:13; 32:3-33:17. Substantial evidence 

supports the conclusion that Jacuzzi’s argument here is pre-textual.  

Jacuzzi wrongfully and knowingly withheld numerous documents relating to the 

“slipperiness” of the tubs even though it was clear to this Court from the pleadings that 

slipperiness of the tubs has always been an issue in this case. The Court finds that the 

"slipperiness" of the tubs has always been an issue in this case and rejects Jacuzzi's argument to 

the contrary. To the extent that Jacuzzi’s Late Disclosures contained information pertaining to 

the slipperiness of the tubs, such disclosures were untimely and were wrongfully withheld in 

violation of the Court’s Orders. See, Pls.’ Reply at 21:3-22:17; 26:16-29:2. 

 

                                                 
50 See, Recorder’s Tr. of Evidentiary Hr’g, Day 2, attached hereto as Exhibit 202 at 149:19-24. 
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B. FACTOR TWO: EXTENT TO WHICH NON-OFFENDING PARTY WOULD BE 

PREJUDICED BY A LESSER SANCTION 

The prejudice to the Plaintiffs has been massive and irreversible.  Should the Court enter 

any less sanction, Plaintiffs would have to conduct follow up discovery to request additional 

information pertaining to the newly disclosed incidents and then conduct new depositions of 

persons found in Jacuzzi’s Late Disclosures. Then, Plaintiffs would have to re-depose both 

Jacuzzi and firstSTREET/AITHR’s Rule 30(b)(6) witnesses regarding their knowledge of each 

prior and subsequent incident. Plaintiffs were not given an opportunity to question Jacuzzi’s 

witnesses on perhaps the most critical issue in the case: Jacuzzi’s prior knowledge. Jacuzzi’s 

piecemeal, “drip-drip-drip” style of production makes this Court extremely concerned that 

Jacuzzi has still failed to produce all relevant documents. Plaintiffs have lost their fundamental 

right to have their case heard expeditiously. See, Pls.’ Closing Brief at 48:22-50:15.  It is worth 

noting that given the target demographic of the Jacuzzi Walk-in Bathtub, some of the people 

involved in other incidents have since passed away, thereby forever depriving Plaintiffs of the 

testimony and evidence related to those incidents. 

C. FACTOR THREE: SEVERITY OF THE SANCTION RELATIVE TO THE SEVERITY OF 

THE DISCOVERY ABUSE 

Jacuzzi’s abuse of its discovery obligations was extensive, repetitive, and prolonged.  

Jacuzzi explicitly misrepresented the quality and comprehensiveness of its discovery efforts in 

an attempt to simply survive through each discovery dispute. Jacuzzi mislead Plaintiffs, the 

Discovery Commissioner, the Court and the Nevada Supreme Court each time it claimed that all 

relevant documents had been produced. Moreover, contrary to Jacuzzi’s arguments, Jacuzzi’s 

misconduct was recalcitrant. Jacuzzi knowingly conducted invalid searches by failing to search 

emails even though Jacuzzi understood the importance of searching them. Yet Jacuzzi 

continuously lied about having disclosed all relevant documents knowing that it had not even 

conducted a complete search of its own systems. Jacuzzi’s misconduct is severe because it 

prevented Plaintiffs from discovering evidence relevant to the crucial issues of this case: 
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defectiveness and notice. The sanction of striking Jacuzzi’s Answer as to liability is 

commensurate with the extent of Jacuzzi’s severe abuse and is limited to that which is necessary 

to remedy such abuse. See Pls.’ Closing Brief, at page 50:15-51:2. 

D. FACTOR FOUR: WHETHER ANY EVIDENCE HAS BEEN IRREPARABLY LOST 

Crucial evidence has been lost. Jacuzzi walk-in tubs are sold and marketed to the elderly. 

In a case where similar incident witnesses are likely elderly persons, each day that passes results 

in witness memories fading. Jacuzzi’s Late Disclosures contained evidence of other customers 

who slipped and fell in a Jacuzzi tub. Plaintiffs were deprived of the ability to discover if any of 

those slip and falls did in fact result in injury. Due to Jacuzzi’s discovery tactics, these elderly 

witnesses’ memories have been allowed to fade for years. Witnesses have disappeared and 

memories have faded over the three years that Plaintiffs have been trying to obtain the 

information at issue. Relevant companies, like other dealers who likely have knowledge about 

other similar incidents – have gone out of business. See, Pls.’ Closing Brief, at 51:3-52:3.   

E. FACTOR FIVE: FEASIBILITY AND FAIRNESS OF ALTERNATIVE, LESS SEVERE 

SANCTIONS 

This Court carefully considered the possible need to strike Jacuzzi’s entire Answer and 

enter default judgment. However, after careful consideration, this Court determined that the less 

severe sanction of striking Jacuzzi’s Answer as to liability only is the proper sanction. This 

sanction is narrowly tailored to address the exact harm caused by Jacuzzi, i.e., Plaintiffs’ 

inability to conduct proper discovery. A less severe sanction – such as evidentiary presumptions 

– would not eliminate or sufficiently mitigate the prejudice suffered by Plaintiffs. It would not 

be fair to require Plaintiffs to expend additional time and resources to sift through Jacuzzi’s 

disjointed, misleading, and incomplete discovery to prepare for trial. 

/ / / 

/ / / 

/ / / 

/ / / 
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F. FACTOR SIX: WHETHER SANCTIONS UNFAIRLY OPERATE TO PENALIZE A 

PARTY FOR MISCONDUCT OF HIS ATTORNEY 

Jacuzzi knew what it was required to produce, knew how its document retention system 

worked, knew how to locate the relevant documents, and knew that it was not too time-

consuming or difficult to take steps to obtain relevant documents.  

G. FACTOR SEVEN: THE NEED TO DETER BOTH PARTIES AND FUTURE LITIGANTS 

FROM SIMILAR ABUSE 

The judicial system in America depends on honesty, good faith, and transparency, which 

Jacuzzi lacked here. The extent of Jacuzzi’s discovery abuse in this case is so massive that a 

message has to be sent not only to Jacuzzi, but to the community as a whole, that concealing 

evidence is abhorrent. The community must be assured that the rules of discovery and orders 

must be followed. The community must be assured that the judicial system in America is not 

broken. No party should be able to frustrate legitimate discovery by misrepresenting that good 

faith, thorough discovery efforts were being undertaken when they were not. Jacuzzi has 

impaired the adversarial system and must suffer the consequences – not Plaintiffs. 

In sum, the Court finds that Commissioner Bulla and this Court’s orders were clear and 

Jacuzzi fully understood them. Jacuzzi willfully and repeatedly violated the orders by failing to 

produce all discoverable documents and by failing to conduct a reasonable search despite 

knowing how to do so. Jacuzzi’s failure to act has irreparably harmed Plaintiffs and 

extraordinary relief is necessary. 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 
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IV. CONCLUSIONS OF LAW 

The Court concludes that Jacuzzi intentionally, willfully, and wrongfully withheld 

evidence that is relevant to crucial issues of Plaintiffs’ case, i.e., whether the tub at issue is 

defective and whether Jacuzzi was on notice of such defect. Jacuzzi’s willful conduct unfairly, 

significantly, and irreparably prejudiced Plaintiffs. 

The Court concludes that following narrowly-tailored remedy ordered immediately 

below is the least stringent remedy available to reverse the harm Jacuzzi caused to Plaintiffs: 

ORDER 

IT IS HEREBY ORDERED that Plaintiffs’ Motion for Reconsideration re: Plaintiffs’ 

Renewed Motion to Strike Defendant Jacuzzi Inc.’s Answer is GRANTED. Defendant Jacuzzi, 

Inc. d/b/a Jacuzzi Luxury Bath’s Answer is stricken as to liability only. Liability is hereby 

established as to Plaintiffs’ claims against Jacuzzi for (1) negligence, (2) strict product liability, 

(3) breach of express warranties, (4) breach of implied warranty of fitness for a particular 

purpose, and (5) breach of implied warranty of merchantability. The only remaining issue to be 

tried as to Jacuzzi is the nature and quantum of damages for which Jacuzzi is liable. Jacuzzi is 

precluded from presenting any evidence to show that it is not liable for Plaintiffs’ harms as to 

any of Plaintiffs’ causes of action against Jacuzzi. 

IT IS FURTHER ORDERED that Jacuzzi’s Answer is not stricken as to punitive 

damages. Jacuzzi remains free to defend itself against the charge of conscious disregard, which 

includes the ability to contest the causal link between the injuries in this case and the allegedly 

dangerous condition of which Jacuzzi was allegedly aware. 

IT IS FURTHER ORDERED that the trial of this matter will be trifurcated to ensure 

that the sanction does not impinge on Jacuzzi’s right to defend against punitive damages, and to 

prevent the jury from returning an excessive verdict, inflamed by passion and prejudice, on 

compensatory damages.  

IT IS FURTHER ORDERED that Plaintiffs are entitled to reasonable attorney’s fees 

incurred in all briefing and hearings conducted related to Plaintiffs’ efforts to obtain the relevant 
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and Court-Ordered document productions. The matter of such fees shall be resolved at a hearing 

conducted immediately after Trial on the remaining portions of this case. 

 IT IS SO ORDERED. 
 
  DATED this    day of   , 2020. 

 
 
       
 Hon. Richard Scotti 
 

Submitted by:51 
 
 
 

________________________ 
D. Lee Roberts, Jr., Esq. 
Brittany M. Llewellyn, Esq. 
Johnathan T. Krawcheck, Esq. 
WEINBERG, WHEELER, HUDGINS,  

    GUNN & DIAL, LLC 
6385 South Rainbow Blvd., Suite 400 
Las Vegas, Nevada  89118 
Attorneys for Defendant/Cross-Defendant 
Jacuzzi Inc. doing business as Jacuzzi Luxury Bath 

                                                 
51 Undersigned defense counsel acknowledge that this order is consistent with the Court’s ruling and does not depart 
from the points and authorities that Plaintiffs have previously submitted, which the Court expressed an intention to 
adopt. To be clear, however, Jacuzzi maintains its substantive disagreement with the conclusion of this order, as well 
as the rationale articulated, for all of the reasons set out in the various points and authorities it has filed and its oral 
arguments before the Court. 

000065

000065

00
00

65
000065

006348

006348

00
63

48
006348



EXHIBIT 4

EXHIBIT 4

006349

006349

00
63

49
006349



fie
ce

w
®

jM
t M

l®
1

\

7

ORIGINAL
FFCL

4 .

'FILED

Jm 23 4 28 PH'07

DISTRICT COURT CLERK Or TK2 COURT 

CLARK COUNTY, NEVADA

10 

1 

12
13

14

15

16

17

18

19

20 

21 

22

SALLY LOEHRSA 
mSTWCT JUDGE 

DEHUmtENT FIFTEEN 
LAS VEGAS. NEVADA AttSS

TERESA BAHENA, individually, and as special 
administrator for EVERTINA M. TRUJILLO TAPIA, 
deceased, MARIANA BAHENA, individually, 
MERCEDES BAHENA, individually, ROCIO 
PEREYA, individually, MARICELA BAHENA, 
individually, ERNESTO TORRES and LEONOR 
TORRES, individually, and LEONOR TORRES, 
as special administrator for ANDRES TORRES, 
deceased, LEONOR TORRES for ARMANDO 
TORRES and CRYSTAL TORRES, minors, 
represented as their guardian ad litem, VICTORIA 
CAMPE, as special administrator of FRANK 
ENRIQUEZ, deceased, PATRICIA JAYNE MENDEZ 
for HOSEPH ENRIQUEZ, HEREMY ENRIQUEZ and 
JAMIE ENRIQUEZ, minors, represented as their 
guardian ad litem, MARIA ARRIAGA for KOJI 
ARRIAGA represented as his guardian ad litem,

Plaintiffs,

vs.

FORD MOTOR COMPANY, GOODYEAR TIRE AND 
RUBBER COMPANY, GARM INVESTMENTS, INC., 
d/b/a VALLEY VIEW HITCH AND TRUCK RENTAL, 
Roe Corporations I-XX and Does I-XX,

Defendants.

CASE NO. A503395 
DEPT NO. XV

FINDINGS OF FACT. CONCLUSIONS OF LAW AND ORDER 

This matter having come on for bearing originally on January 9,2007 and then 

again on January 18, 2007 where Defendant Goodyear Tire and Rubber Company 

appeared through counsel Dan Polsenberg of Beckley Singleton, Jonathan Owens of

zj
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A1 verson, Taylor, et al., and Anthony Latiolat of Yoka and Smith (appearingpro hac 

vice); Defendant Ford Motor Company appeared through counsel Jay Schuttert and 

Jonathan Hicks of Snell & Wilmer; Defendant Garm Investments appeared through 

counsel James Rosenberger of Pico, Escobar & Rosenberger and Timothy Dunn of Dunn 

& Dunn (appearing pro hac vice); Counterdefendant Ernesto Torres appeared through 

counsel Phillip Emerson of Emerson & Manke; the heirs of Plaintiff Erventina Trujillo 

Tapia appeared through counsel Matthew Callister of Callister & Reynolds; and all 

remaining Plaintiffs appeared through counsel Chad Bowers and Albert Massi; the Court 

having considered:

a) Plaintiffs* motion to compel, motion for clarification and motion for 

sanctions filed December 29,2006;

b) Plaintiffs’ supplement to their motion to compel, motion for clarification 

and motion for sanctions filed January 2,2007;

c) Defendant Goodyear’s opposition to Plaintiffs* motion to compel, motion 

for clarification and motion for sanctions filed January 8,2007;

d) Defendant Garm Investments’ motion for sanctions filed December 20,

2006;

e) Defendant Goodyear’s opposition to Garm Investments* motion for 

sanctions filed January 3,2007;

f) Plaintiffs’ motion for prove up hearing without benefit of a jury filed 

January 11,2007;

g) Plaintiffs’ supplements motion for prove up hearing without benefit of a 

jury filed January 16,2007;

SALLY LOCHHER
DISTRICT JUDGE

DEPARTMENT FIFTEEN
LAS VEGAS, NEVADA 8»1M
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h) Defendant Goodyear’s opposition to Plaintiffs’ motion for prove up1

2

3

4

5

6

7

8 

9 

10

hearing filed January 17,2007;

i) Defendant Goodyear’s countermotion for reconsideration of sanctions 

filed January 17,2007;

j) Defendant Goodyear’s exhibits in support of its opposition to motion for 

prove up hearing and its countermotion to reconsider sanctions filed January 17,2007; 

and

k) Defendant Goodyear’s supplement to exhibits to its opposition to motion

11

12

13

14

15

16

17

18

19

20 

21 

22

23

24

25

26

27

28

for prove up hearing and its countermotion to sanctions filed January 19,2007; 

the court hereby FINDS:

FINDINGS OF FACT

1. On December 5,2006, the Discovery Commissioner heard a motion to 

compel filed by all Plaintiffs, wherein Plaintiffs requested that the Commissioner compel

Defendant Goodyear

74,000 page production of documents to specific requests for production contained in 

Emesto Torres’ request for production propounded initially in February, 2006. The

Commissioner’s findings included that he “does not believe Mr. Owens client, 

Defendant Goodyear, is acting in good faith and Goodyear cannot produce documents 

without designating what request specific documents respond to, as that is evasive non-

compliance with discovery.”

2. This Court signed the recommendations from that hearing on January 5, 

2007 as an order after no timely objection had been filed and served pursuant to

NRCP16.1(d)(2).

SALLY LOENREA
DISTRICT JUDGE
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3. On December 14,2006, the Discovery Commissioner heard Defendant

Goodyear’s motion for protective order and recommended that:

“prior to December 28,2006, Goodyear will have a representative appear 
at the office of Plaintiffs* counsel in Las Vegas Nevada to render 
testimony in the presence of a court reporter regarding the authenticity of 
the approximately 74,000 documents bates stamped GY-BAHENA 
produced by Goodyear in this matter. Any document Goodyear’s 
representative does not either affirm or deny as authentic will be deemed 
authentic.”

4. That this Court signed the recommendations from that hearing as an order 

on January 5,2007 after no timely objection had been filed and served pursuant to NRCP 

16.1(d)(2).

5. That at the time the Court signed the order from the December 14,2006 

discovery hearing, the Court and the Discovery Commissioner were unaware of any 

objection being filed and served by Goodyear as required by NRCP 16.1(d)(2).

6. That the Court re-validated its January 5,2007 order after hearing 

Defendant Goodyear’s objection at the January 9,2007 hearing.

7. That had the Court been made aware of Goodyear’s objection to the 

Discovery Commissioner’s recommendation from the December 14, 2006 hearing, the 

Court would have overruled Goodyear’s objections because the signed recommendation 

is very clear on its face.

8. That Goodyear failed to produce any representative in Nevada by 

December 28,2006 pursuant to this Court’s order from the December 14,2006 hearing;

9. That Defendant Goodyear provided answers to Plaintiff Ernesto Torres’ 

first set of interrogatories on or about April 3,2006; supplemental responses to Plaintiff 

Ernesto Torres’ first set of interrogatories on or about May 16,2006; answers to Plaintiff 

Joseph Enriquez’s interrogatories to Goodyear on or about December 13,2006; answers

BALLY LOEHRER
DISTRICT JUDGE

DEPARTMENT FIFTEEN
LAB VEDAS, NEVADA KISS
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1

o
to Plaintiff Jeremy Enriquez’s interrogatories to Goodyear on or about December 13,

A

3
2006; and answers to Defendant Garm Investments’ interrogatories to Goodyear, all

4
without any signature under oath of any representative of Defendant Goodyear.

5

6 CONCLUSIONS OF LAW

7 Pursuant to the factors enumerated in Youna v. Johnnv Ribiero, 106 Nev. 88

8 (1990), the court determines:
9

1. . That the degree of willfulness of Goodyear is extreme for the following
10

reasons:
11

12 A. That it was not oversight not to have interrogatories signed; 1

13 B. That Goodyear has Nevada counsel and other counsel and it is not

14 oversight for Goodyear’s interrogatory answers not to be verified;

15 C. That it was willful for Goodyear’s Nevada counsel to sign ,4.
16

unverified interrogatories; y
17

18
D. That throughout this litigation Goodyear has intentionally delayed

19
responding to everything until the last possible day;

20 E. That an attorney who signs responses to interrogatories, delivers

21 them to opposing counsel and does not have the verification from A
22 his client has violated NRCP Rule I l/26(g) advertently,

23 inadvertently or willfully;
24

F. That a party pursuing litigation in good faith who does not intend
25

26
to provide its employee in Clark County, after a December 14, 6

27 2006 hearing orders the production of an employee by December

28 28th, does not wait until January 3,2007 to object to the order

SALLV lOEKRER DISTRICT JUDGE 5DEPARTMENT FIFTEENLAS VEGAS, NEVADA UtSS

--------- •
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from said hearing. That such delay on the eve of trial is bad faith 

and delay;

G. That Nevada Rules of Civil Procedure 1 requires all rules to “be 

construed and administered to secure the just, speedy, and 

inexpensive determination of every action,” and there was nothing 

either just or speedy about Defendant Goodyear’s responses to 

discovery in this case;

H. That the Discovery Commissioner found Defendant Goodyear to 

be “hiding the ball” and not acting in good faith on the prior two 

occasions this case had been in front of him for discovery disputes. 

The December proceeding was the third time this matter was 

before the Discovery Commissioner. The Court finds the degree 

of willfulness of Goodyear to defeat or obstruct the discovery 

process to be extreme; and

I„ That Defendant Goodyear’s general objections to interrogatories 

were made in bad faith.

2. Thiat considering the extent to which the non offending party would be 

prejudiced by a lesser sanction, the lesser sanction is to continue the trial date. Here, 

Plaintiffs include a 14 year old in a persistent vegetative state for the last two years, and 

the estates of three dead Plaintiffs. Prejudice to Plaintiffs would be extreme and 

inappropriate if the trial was continued.

3. That in considering the severity of striking Goodyear’s Answer relative to 

the severity of the abusive conduct by Goodyear, the decision goes in favor of the 

Plaintiffs. The Court is unaware of who is directing Goodyear’s local counsel to be so

RALLY IDEHRER 
MSTMCT JUfME

DEPARTMENT FIFTEEN 
LAS VEOAS, NEVADA WISE
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&AU.Y LOEHftEA
DISTRICT JUDGE

DEPARTMENT FIFTEEN
LAS VEOAS. NEVADA IM3S

recalcitrant. The Court could not determine if the marching orders in this case are being 

given by Goodyear itself, Goodyear’s counsel in the mid-west or Mr. Latioliat’s firm. 

However, during the entire history of this case, it is clear that Goodyear has taken the 

approach of stalling, obstructing and objecting. Therefore, the court considers 

Goodyear’s posture in this case to be totally untenable and unjustified. Goodyear’s

responses to Plaintiffs’ interrogatories are nothing short of appalling.

4. The fourth consideration in Young v. Ribiero. supra, deals with 

irreparably lost or destroyed evidence and does not apply to this case.

5. The fifth consideration in Young v. Ribiero. supra, deals with available 

sanctions for lost or destroyed evidence and does not apply to this case.

6. The sixth consideration in Young v. Ribiero. supra, is Nevada policy 

favoring adjudication on the merits. However, the court believes the Nevada Supreme 

Court is about to create a sea change on abusive discovery tactics and this case may just 

wind up being the sea change case wherein our Supreme Court will determine whether it 

is going to allow mega parties to conduct and respond to discovery in the manner in 

which Goodyear has done in this case. Every policy has its limits and the limits here 

were broken when on the eve of trial Goodyear failed to respond in good faith to 

plaintiffs’ interrogatories and Goodyear did not object in a timely fashion to the 

Discovery Commissioner’s recommendation that an employee appear in this jurisdiction 

on or before December 28th given the fact that the trial was scheduled to commence 

January 29,2007. Goodyear knew full well that when it filed it’s objection on January 

3rd, that if the court were inclined to require Goodyear to fully respond to discovery and 

to present its employee here, that the court would have been required to vacate the trial 

date.

7
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1

2
The seventh consideration in l, supra, requires the Court

3

4

5

6

7

8 

9

to determine whether the sanctions imposed unfairly operate to penalize the party for the 

misconduct of its attorneys. As stated in “3” above, attorneys do not take the posture of 

stalling and delaying and objecting without authorization from their client. Mr. Owens 

informed this Court on January 9,2007 that he, in fact, spoke to someone in Akron, Ohio, 

who he believed worked for Goodyear prior to responding to the interrogatories in 

question.

8. The final consideration in Young v. Ribiero. supra, is the need of the
10

11

12

13

14

15

16

17

18

19

20 

21 

22

23

24

25

26

27

28

Court to deter parties and future litigants from similar abuses. The Court finds in this 

case that there is an overwhelming need to deter Goodyear from continuation of its 

abusive discovery practices.

In regard to Plaintiffs’ request for prove up without a jury, the Court believes this 

request stands on all fours pursuant to Temora Trading Company, Ltd, v. Perry, 98 Nev. 

229 (1982), where the Court entered default judgment after the Court struck Temora’s 

answer for failing to comply with discovery orders and the default judgment was upheld. 

However, the Court thinks the policy of this State is for juries to determine damages. 

Additionally, it is more fair to Defendant Goodyear if the damage issue is presented by 

the Plaintiffs to a jury.

ORDER

The Court, having considered the extensive pleadings filed herein as well as the 

arguments of counsel at two separate hearings, hereby ORDERS:

1, That Defendant Goodyear’s motion for reconsideration is granted.

2. That Plaintiffs’ motion for prove up without a jury is denied.

SALLY LOEHRER
DISTRICT JUDGE

DEPART WENT FIFTEEN
LAS VEGMS, NEVADA HIM
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3. That Defendant Goodyear’s answer will remain stricken and Goodyear 

may not defend on liability for and causation of compensatory damages. However,

^ 11 Defendant Goodyear will be allowed to call their own damage witnesses and cross- 

5| | examine Plaintiffs’ witnesses.

611 4. That Defendant Goodyear is sanctioned the sum of $10,000.00 in

7 attorney’s fees for failure to provide suitable interrogatory answers under oath to

8 Defendant Garm Investments.
91

5. That Defendant Goodyear is additionally sanctioned the sum of
10

11
$10,000.00 in attorney fees for failure to provide verified interrogatory answers under

12 oath to Plaintiffs. This $10,000.00 sanction may be netted by Defendant Goodyear

13 against monies (approximately $4,000.00) owed to it by Plaintiffs for the cost of

14 photocopies.

15 6. In a second phase of trial, Plaintiffs will present evidence of malice for

16 punitive damages and Defendant Goodyear may defend the issue and amount of punitive
17

18

19

damages in that phase.
DATED this Pday of January, 2007

20

21

22
DISTRICT JUDC^fc

1 hereby certify that on the date filed 1 placed a copy 
of the foregoing Order in the foideifs) in the Clerk’s Office

23 of the following;

24 Chad Bowers, Esq. (A1 Massi, Ltd.)
Matthew Callister, Esq. (Callister & Reynolds)

25 Jonathan Owens, Esq. (Alverson, Taylor)

26
Daniel Polsenberg, Esq. (Beckley Singleton)
Jay Schuttert, Esq. (Snell & Wilmer)
James Rosenberger, Esq. (Pico, Escobar)

27 Phillip Emerson, Esq. (Emerson & Manke)

28
ixmjL

DIANE SANZO, Judicial Assist

SALlY LOEHRCR 
DISTRICT JUDGE %

DEMflTMEXT FVTKN
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1
DFLT Olesihi &S. ■

MATTHEW Q. CALLISTER, ESQ. & 7We?i,
2 Nevada Bar No. 001396 Jftk 7t)

R. DUANE FRIZELL, ESQ. JU H & pu »nv
Nevada Bar No. 009807 ^ Of3

4
Calli ster  & Reynol ds  1B
823 Las Vegas Blvd. So. : riLPh
Las Vegas, NV 89101

5 (702) 385-3343
(702) 385-2899—Facsimile

6 Attorneys for the Bahena Plaintiffs

7 IN THE EIGHTH JUDICIAL DISTRICT COURT

8 FOR CLARK COUNTY, NEVADA

9 TERESA BAHENA, et al, )

10 Plaintiffs, )
11

) Case No.: A503395
vs j Dept.: 15

)
GOODYEAR TIRE AND RUBBER )12

13 COMPANY, et al, )
)

Defendants. )14

15 LIABILITY DEFAULT JUDGMENT AGAINST DEFENDANT
norm YEAR TIRE AND RUBBER COMPANY

16 At a hearing on January 9,2007, the Court struck the answer of Defendant Goodyear Tire
17 and Rubber Company (“Goodyear”). At a subsequent hearing on January 18,2007, the Court
18 upheld and reaffirmed its decision to strike Goodyear’s answer. The findings of fact and
19 conclusions of law supporting the Court’s striking of Goodyear’s answer are set forth in detail in
20 the transcripts of the hearings as well as in the subsequent written orders and rulings of the Court
21

on the matter.
22 Pursuant to the Court’s findings of fact and conclusions of law, as well as Nevada Rules
23 of Civil Procedure 11(c), 37(b), and 55(b), and Hamlett v. Reynolds, 114 Nev. 863,864-65,963
24 P.2d 457,458 (1998), the Court now enters this liability default judgment against Goodyear and

25 in favor of Plaintiffs as to Plaintiffs’ First Amended Complaint (filed Aug. 9,2006) (“Amended

26
Complaint”).

27 w RECEIVED
28 JAN 3 07007

CLERK OF THE COURT
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• Q
1 IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that judgment is hereby

2 entered in favor of Plaintiffs and against Goodyear as follows:

3 1. With respect to Plaintiffs’ First Cause of Action (Wrongful Death), as set forth in

4 Paragraphs 26-31 of the Amended Complaint, Goodyear is hereby adjudged fully

5 liable to Plaintiffs.

6 2. With respect to Plaintiffs’ Second Cause of Action (Strict Products Liability), as

7 set forth in Paragraphs 31-52 of the Amended Complaint, Goodyear is hereby

8 adjudged fully liable to Plaintiffs.

9 3. With respect to Plaintiffs’ Third Cause of Action (Implied Warranty), as set forth

10 in Paragraphs 52-69 of the Amended Complaint, Goodyear is hereby adjudged

11 fully liable to Plaintiffs.

12 4, With respect to Plaintiffs’ Fourth Cause of Action (Negligence), as set forth in

13 Paragraphs 69-85 of the Amended Complaint, Goodyear is hereby adjudged fully

14 liable to Plaintiffs.

15 5. With respect to Plaintiffs' Fifth Cause of Action (Breach of Express Warranty), as

16 set forth in Paragraphs 85-101 of the Amended Complaint, Goodyear is hereby

17 adjudged fully liable to Plaintiffs.

18 6. With respect to Plaintiffs’ Sixth Cause of Action (Negligent Infliction of

19 Emotional Distress), as set forth in Paragraphs 101-06 of the Amended

20 Complaint, Goodyear is hereby adjudged fully liable to Plaintiffs.

21 7. With respect to Plaintiffs’ Seventh Cause of Action (Negligence), as set forth in

22 Paragraphs 106-14 of the Amended Complaint, Goodyear is hereby adjudged fully

23 . liable to Plaintiffs.

24 8. As to Plaintiffs’ First through Seventh Causes of Action (Wrongful Death, Strict

25 Products Liability, Implied Warranty, Negligence, Breach of Express Warranty,

26 Negligent Infliction of Emotional Distress, and Negligence), judgment as to

27

28 2
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t .

• •
1 liability is hereby entered against Goodyear and in favor of Plaintiffs on these

2 claims. Nevertheless, the Court concludes that as to damages for these claims,

3 Goodyear is entitled to a full evidentiary, prove-up hearing to be held in the

4 presence of a jury. Accordingly, a jury shall determine any and all damages to be

5 awarded for these claims.

6 9. With respect to Plaintiffs' Eighth Cause of Action (Exemplary, Punitive

7 Damages), as set forth in Paragraphs 114-17 of the Amended Complaint, the

8 Court concludes that under NRS § 42.005(3), punitive damages “will be assessed”

9 against Goodyear. Accordingly, at the prove-up hearing on Plaintiffs’

10 compensatory damages, the jury will not make a finding as to whether punitive

11 damages will be assessed. Nevertheless, no evidence pertaining to Plaintiffs’

12 claim for punitive damages shall be introduced during the prove-up hearing on

13 compensatory damages. Rather, after the jury has rendered a verdict as to

14 compensatory damages, a second prove-up hearing shall ensue. Pursuant to NRS

15 § 42.005(3), the second prove-up hearing shall be limited to “determining] the

16 amount of [punitive] damages to be assessed.” At the second hearing, the jury

17 “shall make a finding of the amount to be assessed according to the provisions of

18 [NRS § 42.005].” Further, under NRS § 42.005(3), “[t]he findings ... must be

19 made by special verdict.” In addition, as required by NRS § 42.005(3), “the juiy

20 must not be instructed, or otherwise advised, of the limitations on the amount of

21 an award of punitive damages.”

22

23
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3 + * *
A PROCEEDINGS
5 * * *
6 THE COURT: Bahena versus Ford, Goodyea:
7 and Garm Investments. For Bahena we have Chad
8 Bowers, and for Goodyear we have Mr. Latiolait and
9 Mr. Polsenberg.
10 MR. POLSENBERG: Good morning, your
11 Honor.
12 THE COURT: And Mr. Owens. And you
13 might be.
14 MR. CASTO: Jeffrey Casto, your Honor.
15 MR. POLSENBERG: Mr. Casto is the
16 subject of our motion for pro hoc vice, and if the
17 Court - he’s been cleared by the State Bar.
18 We've provided the Court with a copy of the
19 documents that will be supporting the motion. If
20 the Court would allow, Mr. Casto will be able to
21 argue some of the motions this morning.
22 THE COURT: We just got the application
23 this morning. You're pressing the Court to do
24 these things and make sure that they're
25 appropriate and follow the Supreme Court rule,

3

1 etcetera. Do you have the order allowing him to
2 practice, Mr. Polsenberg?
3 MR. POLSENBERG: I don't believe we have
4 the actual order yet If the Court would just
5 allow him to appear this morning and we can submit
6 the order afterwards.
7 THE COURT: Mr. Casto, my law clerk has
8 reviewed the application to appear here pro hoc
9 vice. This is only your second appearance in the
10 time frames listed, so the Court will allow you to
11 practice here pro hoc vice. Your order must be
12 filed today.
13 We also have Mr. Callister for some of
14 the plaintiffs and Mr.
15 MR. FRIZELL: Frizell.
16 THE COURT: Mr. Frizell for some of the
17 plaintiffs. What we have is - let’s take
18 defendant's motion for summary judgment on
19 plaintiffs claim for punitive damages firs!. We
20 discussed this at some length yesterday as to how
21 we were going to do this, and it appeared to me
22 after our discussion yesterday and during our
23 discussion yesterday that punitive damages would
24 be the second part of the trial. That both
25 parties would be allowed to put on evidence of

1 punitive damages, and ultimately it would be a
2 juiy determination whether punitive damages would
3 be awarded or not, which it always is. And
4 because in the normal trial the jury is asked in
5 the first phase of the trial an interrogatoiy
6 whether or not they feel punitive damages are
7 warranted, and if they answer it yes then we go to
8 the second part of the trial where additional
9 evidence is taken regarding that.
10 In this case because the jury is not
11 going to be able to answer that question, we're
12 going to put on a punitive damages second phase of
13 the trial. After the jury has determined
14 compensatory damages and come back and returned
15 that verdict, then we will go forward on punitive
16 damages, and the instructions will be crafted such
17 that the jury will be clearly told that it is
18 within their purview and their purview alone if
19 they find the statutory criteria has been met they
20 may award punitive damages. If the statutory
21 criteria hasn't been met, they can't award
22 punitive damages. Even if the statutory criteria
23 is met, it's still a discretionary call by the
24 jury as to whether they wish to award punitive
25 damages or not. So the instructions that go along

i

1 that portion of the trial will go in accordance
2 with what IVejust said this morning. So for
3 that reason the defendant’s motion for summary
4 judgment to dismiss the plaintiffs claim for
5 punitive damages is denied.
6 Now let’s take a look at the motions in
7 limine. The first one is to exclude evidence of
8 discovery conducted in other Goodyear cases. I
9 asked Mr. Bowers yesterday, and my law clerk
10 called him and asked him, to submit to me the
11 depositions that he wanted to use or the portions
12 of the depositions that he wanted to use because
13 there's no way in the world the Court can make a
14 decision on this motion without knowing what it is
15 or — what it is that the plaintiff wants to use.
16 Mr. Bowers sent over about this much paper under
17 seal, and it was depositions or portion of
18 depositions of Zekowski, Robinson and O'Connor.
19 I'm not sure if he sent over anything from
20 Hammontree,
21 Did you send anything over on
22 Mr. Hammontree?
23 MR. BOWERS: I did, your Honor. We
24 obviously didn't understand how you were going to
25 handle this procedurally until yesterday and so we
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did what we did a couple of weeks ago and we quit 
working on that portion of the case. I've gone 
through partly yesterday and partly again today, 
and I believe I informed your law clerk, I 
anticipate all told there are four bankers boxes 
of material that will ultimately be submitted. 
Unfortunately those things that I got to you 
yesterday afternoon was the best I could do on 
short notice. I sent down three of what I believe 
are about 12 depositions, so with exhibits and so 
forth there’s another three-and-a-half boxes or

13 THE COURT: Are there other persons
14 other than Zekoski, Robinson, O’Connor and
15 Hammontree?
16 MR. BOWERS: No.
17 THE COURT: Well, I read probably a 
IS couple hundred pages of the depositions that you
19 gave to me yesterday. And the first -* the trial
20 is going to be on damages, so none of those
21 depositions would come in during the trial because
22 the trial is simply on damages. And since the
23 plaintiff is going to have to put on a case for
24 punitive damages in the second portion of the
25 trial, I presume that thafs where you would want

6

1 I understand that the defense theory of
2 this case is that this particular tire failed
3 because of a road hazard, and I'm not sure what
4 the plaintiffs theory is because they've never
5 told me.
6 MR. LATIOLATT: I can tell you if you’d
7 like.
8 THE COURT: All right, why don't you
9 tell me.
10 MR. LATIOLAIT: Mr. Casto can comment on
11 some of these prior depositions because he has a
12 familiarity with those. The plaintiffs theory is
13 twofold. One, it's a design defect; they think
14 that the tire should have had what's called a
15 nylon cap ply which is another component that goes
16 over the steel belt, and their theory is that I
17 guess we should have incorporated it earlier or we
18 failed to warn that it wasn't in the tire. The
19 plaintiffs own expert has testified it wasn't put
20 into all tires at that time by all manufacturers
21 anyway.
22 The plaintiffs second theory of
23 liability is a manufacturing defect theory which I
24 don't think relates to their punitive damage
25 claims. 1 think there's an issue before the Court

7 9

1 to use those depositions. Now, Mr. Casto or
2 Mr. Latiolait, 1 believe pursuant to our statute,
3 NRS 51.325, what I would have to find is that it's
4 the same party and it is a substantially similar
5 issue. Now, in the first deposition that
6 Mr. Bowers gave me, and I can't recall who it was,
7 but I think it was - isn't there an Olsen? Is h
8 an Olsen, Mr. Richard Olsen?
9 MR. BOWERS: Yes, it is.
10 THE COURT: His name is not typed here,
11 but anyway, I think it was Mr. Olsen's deposition
12 that I read that it's a van, a tire failure on a
13 van, and it was a light truck tire and it was -1
14 don't remember how they denominated it, but the -
15 happened to be a Kelly-Springfield tire. Butin
16 the depositions probably 95 percent of the
17 testimony and the research and these groups that
18 were formed within Goodyear was to address the
19 Goodyear tread separation where the belt and die
20 tread would separate from the bladder of the tire
21 and come off. And that’s my understanding of what
22 Goodyear was looking at, what they were studying
23 and what they were Spring out why was there this
24 incidence of this and what was causing it and what
25 could they do to fix it and things of that sort.

1 as to whether their manufacturing defect claim is
2 in play or not here. And that is that there was a
3 lack of adhesion between two of the components in
4 the tire that was a product of something that
5 occurred in the manufacturing plant. Plaintiffs
6 expert, Dennis Carlson, was not able to provide
7 any specificity about it. He just thinks that
8 there was some lack of adhesion caused by
9 potentially overed components, potentially
10 contamination, but he saw no specific physical
11 evidence in the tire that would allow him to point
12 to what exactly occurred in the manufacturing
13 process.
14 THE COURT: From the depositions that I
15 read, it seems like Goodyear never figured out
16 what the problem was either. They identified four
17 issues. They did four things to correct the
18 problem, and from the limited amount of time that
19 1 had to read the depositions it seemed that it
20 cured the problem. And those four things were the
21 nylon overlay on the top of the tread, more
22 gauge - wider-gauge material between the -1
23 don't know what, between something and something
24 before you get to the steel belts. More material
25 before you get to the steel belts. They changed
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] the curing process, and I can't remember what the
2 fourth one was, but there was four things that
3 they did that they implemented, and that,
4 according to the depositions I read, fixed the
5 problem.
6 At any rate, in my opinion the question
7 is is whether the issues are substantially similar
8 to this case which I believe they are, so I think
9 under our evidence statute 51.325 those
10 depositions or portions of those depositions could
11 come in during the punitive damage trial on this
12 case.
13 Now, under our rules each party can use
14 whatever parts of the depositions they want to,
15 but if we're going to do it this way what needs to
16 be done, and it needs to be done by February 1st
17 which is Thursday, four days into the trial, each
18 party has to designate what portions of the
19 depositions they're going to use. So this
20 requires the plaintiff to designate in one color
21 ink in the margin on the left what they want to
22 read. Then it goes to the defense and the defense
23 designates in a different color marker on the
24 left-hand side what they want to read. Objections
25 are submitted in writing to the Court because then

1 THE COURT: A week from Tuesday is
2 Februaiy 6th.
3 MR. BOWERS: I think we're going to have
4 a very difficult - we certainly want to, but
5 acknowledging that there's experts on each side.
6 THE COURT: Mr. Massi thought the whole
7 case would be done in five days yesterday.
8 MR. POLSENBERG: 1 know, and the more I
9 look at it, I think we're looking at three weeks.
10 THE COURT: You're not looking at three
11 weeks. You've got two weeks and thafs it because
12 we've already scheduled other trials behind you
13 based on our conversation with you. Yesterday was
14 calendar call, so you're looking at two weeks.
15 You've got the week of January 29th and the week
16 of Februaiy 5th.
17 MR. BOWERS: That original date you
18 suggested I think we can accommodate and we'll
19 certainly try to get it done sooner.
20 THE COURT: You need to get them to them
21 not later than 5:00 on January 31st what you're
22 going to designate, and then you need to get what
23 you designate and your objections to me not later
24 than 3:00 on Friday, February 2nd so that I can
25 look at them over the weekend even though Fm

l

■■ 3
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1 it goes back to them. You object to whatever
2 testimony they want read that you don't like. You
3 object to it by page line and your reason for
4 objection. What you want read goes back to them.
5 They object. I get the list of objections and-
6 when are we going get to -- we're going to get to
7 the punitive damages probably Februaiy 5th. I'm
8 unfortunately going to be out of town on the
9 weekend on the 3rd and the 4th, so how soon can
10 you designate what portions that you're going to
11 read?
12 MR. BOWERS: You know, with that
13 deadline I think you suggested February 1st, 1
14 think 1 can accommodate that.
15 THE COURT: You have to designate and
16 then you have to get them to him and he's got to
17 get them back to you,
18 MR. BOWERS: I was just thinking we
19 actually sat down and sort of plotted out
20 witnesses and tried to be as realistic in the time
21 frame as possible. 1 think it would be overly
22 optimistic to believe that we’d be done with the
23 first portion of this trial prior to a week from
24 Tuesday. I don't know what date that’s going to
25 be.

13 ry■v6V %
1 going to be out of town. ^
2 MR. LATIOLA1T: Your Honor, can I ~
3 couple of points. One, Mr. Bowers said we sat fTj
4 down. He must have been talking about his side of
5 the table because he hasn't sat down with us and
6 told us his schedule so that's something we need r ^
7 to talk about. ji
8 THE COURT: He gave you a list of ^
9 witnesses that they're going to call and the order
10 in which they intend to call them. That was given p|
11 to you yesterday. *-1
12 . MR. LATIOLAIT: That looked like an
13 overinclusive list and yesterday the defense was
14 asked to line out those witnesses they really f jj
15 don't intend to call and at some point I d like ^
16 the plaintiffs to go through that exercise.
17 MR. BOWERS: There's a list of everybody t
18 we intend to call except for punitive damage
19 phase. ^
20 THE COURT: We got it yesterday. It was
21 given to you and us at the same time. T|
22 MR. BOWERS: I thought we gave it to
23 them. If they don't have it.
24 MR. POLSENBERG: The only list that we ?
25 had was the pretrial list which 1 don't think -

r
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1 MR, BOWERS: There’s another shorter
2 list.
3 THE COURT: It's a short list, and ifs
4 in order in which they're going to be called.
5 MR. LATIOLATT: We didn’t get that.
6 THE COURT; My law clerk is going to
7 look for our copy,
8 MR. BOWERS: If not, I'll be happy to
9 provide one to you after court.
10 MR. LATIOLAIT: The other item, your
11 Honor, is something I’ve done in the past on the
12 designation of testimony that might make the
13 Court's job a little easier and we don't have to
14 prepare as much paperwork, and that is for the
15 objections to the designations my office would
16 prepare a key to the objections Idnd of numbered
17 one through 12, your basic objections, hearsay,
18 foundation, et cetera, and then just write the
19 number of the objection next to the testimony, and
20 you can rule right in the copies of the
21 depositions.
22 THE COURT: That will be fine. That's
23 an efficient way of doing it.
24 MR. BOWERS: Pm sorry, your Honor. We
25 were handing - just so I'm clear. We’re not

1 designating on a piece of paper what we’re using.
2 We’re actually physically handing the piles of
3 paper what the text is.
4 THE COURT: Yeah. The deposition, the
5 actual deposition, you use — what color do you 

'6 want.
7 MR. BOWERS: I like black, your Honor.
8 THE COURT: It just goes in the margin
9 from the line so you're going to use black and you
10 use red. So what they want read is going to be
11 black on the left-hand side of margin. What you
12 want read you're going to put in red and you’re
13 going to give me the key to your objections. To
14 anything that they got in black, you're going to
15 hand write in ink the objection number, one
16 through ten or whatever, and you're going to give
17 me the key to your objections. But I need that
18 from you, Mr. Latiolait, by 3:00 on Friday,
19 February 2nd or by the time we recess court that
20 evening.
21 MR. OWENS: Your Honor, on that point
22 for the benefit of counsel, Mr. Olsen will be here
23 live, Richard Olsen. He’s one of the witnesses
24 who will be here live.
25 THE COURT: All right. Now, which

MARY BETH COOK,

1 depositions they want to use, they've got get them
2 to you. We're not going to reengineer it in the
3 middle of the trial.
4 MR. BOWERS: By January 31st
5 THE COURT: Yes. Here, Mr. Latiolait,
6 and here, Mr. Bowers, this is the list of
7 witnesses and it looks pretty much like trial
8 witnesses to me.
9 MR. BOWERS: Again, with the caveat,
10 your Honor, we apologize if you didn't get one and
11 this assumes -
12 THE COURT: I added this Chris McGinnis
13 and Larry Moreno.
14 MR. BOWERS: This list will need to be
15 revamped for punitive damages.
16 THE COURT: This is the list in the
17 damage portion of the trial.
18 MR LATIOLAIT: Are we going to assume
19 they're going to be called in this exact order?
20 MR. BOWERS: We made this list out with
21 that intention. Certainly there may be some
22 deviation for scheduling.
23 MR. LATIOLAIT: Can we get 24*hour
24 notice of any deviation from that schedule for our
25 own planning purposes?

17

1 THE COURT: To the extent that thafs
2 possible. Sometimes people, especially some of
3 these doctors, they may say I'm available on such
4 and such a date, but I’m doing surgery in the
5 morning and there's a wreck in surgery and they
6 don’t get out the whole day so.
7 MR BOWERS: Most of these people are
8 from out of town.
9 THE COURT: Oliver! isn't, and I guess
10 he's the only local one. So you don't have that
11 problem. They weren't treated here locally so,
12 yes, try to give them 24 hours notice of any
13 deviation. I don't care if they're within the day
14 the order is mixed up, as long as the ones that
15 are listed that day testify that day and the same
16 would be ~ so the motion in limine to preclude
17 evidence of discovery conducted in other Goodyear
18 cases is denied. However, when the testimony is
19 read from these depositions, the case name will
20 not be identified. The case name won't be
21 identified. So that is part of what your request
22 was if we use these the case name won't be
23 identified, the attorney name won't be identified
24 that's doing it The questions will be-you
25 have to provide your own reader. The question
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18 20
1 will be asked by — the plaintiff wants a question
2 asked, the plaintiff asks the question and the
3 reader reads the answer. If you want the question
4 asked, you read the question and the reader reads
5 the answer. But the other than who the deponent
6 actually is and the date the deposition was
7 taken - when were these depositions taken, before
8 this accident or after?
9 MR. BOWERS: After primarily.
10 MR. LATIOLAIT: These depositions taken
11 after this accident in 2004.
12 MR. BOWERS: Pm Sony, you're right
13 THE COURT: We won't give the date of
14 the deposition.
15 MR. LATIOLAIT: My other concern will be
16 any sort of reference by counsel that this
17 deposition was taken in a different case.
18 THE COURT: That motion is limine is
19 granted. That's being granted. So there won't be
20 any reference as to the date of the deposition or
21 the case that it was taken in. They'll simply be
22 read here in open court for any purpose that
23 either party wants those portions of the
24 depositions to be read for.
25 Now, about - clearing the courtroom.

1
2
3
4
5
6
7
8
9
10 
11 
12
13
14
15
16
17
18
19
20 
21 
22
23
24
25

19

Firestone tire recall, they shall do it that way.
If it's not possible or if you're the ones that 
are contesting his expertise because his expertise 
with the agency was with the Firestone tires, 
you’re the ones thafs opening the door to get 
into the Firestone tire problem.

MR LATIOLAIT: I th ink we can have a 
compromise on this, and I understand that the 
plaintiffs want to be able to say that Mr. Carlson 
worked for the states' attorney generals on the 
Firestone investigation or the investigation 
relating to Firestone tires on Explorer, something 
like that, but any effort to go beyond that and 
talk about that recall and in any way to imply or 
compare that situation to these tires is my main 
concern.

THE COURT: Well, Firestone tires aren't 
Goodyear tires. I think we can all agree to that.

MR BOWERS: Just so we're clear, we 
think there’s enough problems with Goodyear light 
truck tires we don’t need to bring Firestone into 
it other than for the purpose you're talking 
about. I think your ruling totally suffices.

THE COURT: Other than that, that will 
be the end of the Firestone discussion.

21

1 I’m not going to do that.
2 MR. POLSENBERG: I agree, your Honor.
3 In fact, we talked -
4 THE COURT: You're the one that wanted
5 it.
6 MR POLSENBERG: I know. We talked
7 about that this morning before the hearing and we
8 would agree you don’t have to clear the courtroom
9 if you just do the other parts.
10 THE COURT: Thank you. Goodyear's
11 motion in limine No. 2 to exclude reference to the
12 Ford Firestone recall. Now, it seems to me that
13 where this would come in would be when plaintiffs
14 expert, Dennis Carlson, is testifying. And I know
15 you've got another motion to preclude him from
16 testifying in total.
17 But for the plaintiffs to qualify their
18 expert, they have to parade him out with all of
19 his blue ribbons attached and whatever his
20 background is in the tire industry, his background
21 is. Whatever his background is in working for any
22 regulatory agency that had anything to do with
23 tires, that's his background. Now, if it's
24 possible to parade him out with all of his bells
25 and whistles and ribbons on him and not say

1 MR. LATIOLAIT: This motion in limine
2 isn't intended to address voir dire because in
3 these cases it's inevitable that you may have a
4 juror who had a Firestone tire that was recalled
5 and may talk about that during the vo ir dire
6 process.
7 THE COURT: All right. So that motion
8 is granted in part and denied in part. Granted in
9 that we're not going to get into the Firestone
10 problems with their tires and denied to the extent
11 that plaintiffs can let the man say that he worked
12 for the attorney generals during some type of
13 Firestone problem.
14 The next one is Goodyear’s motion in
15 limine No. 3 to exclude all testimony evidence or
16 comment on other accidents, claims, or lawsuits.
17 I don’t know what evidence the plaintiff has
18 because it wasn't - at least 1 didn't read enough
19 of the depositions to figure that out.
20 What evidence do you have,Mr. Bowers?
21 MR. BOWERS: I think that evidence would
22 consist - we're sort getting back to the problems
23 that started all this and I don't want to go all
24 the way back there, but that evidence would
25 consist of in part the information submitted by
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1 Goodyear to the National Highway Traffic Safety
2 Administration about the accidents that they had
3 involving only Load Range E tires. We're not
4 looking for all kinds of tires; we’re looking for
5 those kinds of tires. The argument that Goodyear
6 is going to make is every tire is different. I
7 think the Court has expressed its thoughts on that 
S one, and its different modes of disablement. The
9 only mode of disablement that we're concerned
10 about is tread separation. We’re not worried
11 about anything else. I'm not worried about - so
12 that's it It would be evidence that came from
13 Goodyear’s own documents or Goodyear's submission
14 of events which I believe its entirety is included
15 in our documents.
16 TEE COURT; If we were doing this in a
17 traditional manner, it wouldn't be admissible to
18 the extent that it would be admissible to punitive
19 damage phase of the trial, but this would be
20 admissible in punitive damages because that's what
21 the jury has to consider. This is not just a
22 single isolated event for punitive damage
23 purposes.
24 MR. CASTO: Your Honor, may I be heard?
25 THE COURT; You may.

1 minute, your Honor. There's the carcass, couple
2 belts and then a tread. What Goodyear is saying
3 is that NHTSA only looked at or these other
4 accidents only concern belt-to-belt separations.
5 Outs is a carcass-to-belt separation so none of
6 this stuff comes in, totally different tire,
7 forget about it.
8 Our response to that in our expert’s
9 affidavit is our allegation is that the lack of a
10 nylon overlay, the layer between the second belt
11 and the tread of the tire, that increases the
12 tire's ability to stay together and -
13 THE COURT: Makes it more robust.I.
14 MR. BOWERS: Put it on in Latin America
15 where road conditions are worse and you're more
16 likely to hit a road hazard and we did that back
17 in the early '90s more forgiving, that concept.
18 The reason we think that’s relevant and Goodyear's
19 own in-house reporting, if you get back into these
20 records with some of these depositions we're going
21 to talk about, don't initially distinguish between
22 belt-to-belt or carcass-to-belt separations.
23 So the main point is our expert
24 affidavit points out, as the Court's observed
25 already this line of questioning is all of the

23

1 MR. CASTO: There is a difference for
2 punitive damage purposes. First of all, every
3 single one of these other accidents involves a
4 tread and belt detachment. This case is
5 different. This case involves a detachment of
6 both treads - the tread and both steel belts.
7 That is a unique failure mode. Plaintiffs expert
8 Dennis Carlson admitted that in his deposition.
9 That's why this case is different from these other
10 accidents. The investigation that Goodyear
11 undertook with respect to Load Range E tires was
12 limited solely to those tires that sustained
13 detachment between the belts. They never had a
14 failure mode like this where they had a failure
15 with both belts coming off of the carcass, and
16 that’s what substantially is similar here.
17 Plaintiffs expert says the reason it failed was
18 because of an isolated manufacturing defect which
19 gave this adhesion problem. That is unique to
20 this tire, not to these other cases, so we think
21 the evidence is very prejudicial to Goodyear, and
22 it's not probative because it involves dissimilar
23 tires having dissimilar failure modes.
24 THE COURT: Mr. Bowers.
25 MR. BOWERS: I can speak to that for a

25

1 differences - they submit an affidavit from a guy
2 named James Stroble who I understand is
3 Mr. Olsen's boss in engineering, recycled from a
4 Texas case called Farrell which was initially
5 drafted and used discovery. They submitted that
6 in this case for the proposition that the tires
7 are too dissimilar. And so a couple paragraphs
8 dealt with that, and then they went on to the rest
9 ofwhatever the discovery problems were in Farrel.
10 But what's interesting, if you read die
11 things that were different that Mr. Stroble
12 commented on that made this tire not like the
13 others, this tread separation wouldn't qualify,
14 all of those things Mr. Carlson addressed as not
15 having an effect on the separation resistance of
16 the tire, the robustness of the tire, the
17 forgiveness of the tire.
18 That's our argument, and we're not aware
19 of any distinction outside of those made by
20 Goodyear that there's a difference for this
21 particular defect. That's all we're talking
22 about, the Forgiveness, robustness of the tire,
23 ability to stay together. We're not aware of
24 anything other than Goodyear's statements that
25 there's a difference between the belt one and two
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1 and the belt and the carcass.
2 THE COURT: I must have misread the
3 deposition because I thought the first one that I
4 read indicated that the belts came off with the
5 tread.
6 MR CASTO: No, your Honor. I think the
7 testimony in there would be that the tread and top
8 belt came off. When you see the exhibits that
9 actually go with this, the first team that met on
10 this that Mr. Bill Robinson chaired, the focus of
11 that team and all the teams and all the
12 discussions after that was this between the belt
13 detachment issue. So this is a unique failure
14 mode here.
15 THE COURT: Like I said, I must have
16 misread the deposition because I got the distinct
17 impression - go get that whole pile of stuff I
18 read last night. I got the distinct impression
19 that the belts came off with the tread, and let me
20 see if I can't find that because I always have to
21 check my thinking abilities and my recollection
22 abilities and make sure that Fm still competent.
23 MR. CASTO: Mr. Olsen was the leader of
24 the first team on this if you will, and he was
25 deposed in this case and said if I had seen this
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1 punitive damage trial on the case. You're able to
2 defend, of course, you're able to distinguish, but
3 I think it goes more to the weight of the evidence
4 rather than admissibility of the evidence, so -
5 other lawsuits we're going to exclude evidence of
6 other lawsuits and what the settlement or what the
7 jury awards may have been because that's not
8 relevant to this case. However, other claims.
9 other statistical data as to tire -1 guess you
10 don't call theni failures What "do you call them,
11 adjustments?
12 MR. LATIOLAIT: That's something
13 different.
14 MR. BOWERS: There's several terms, your
15 Honor.
16 THE COURT: What do you call it when a
17 tire that should work doesn’t work? What does
18 Goodyear call it?
19 MR. CASTO: We call it a disablement,
20 but the effect to Goodyear, your Honor, if the
21 tire simply there's no damage to the vehicle or no
22 personal injury there's simply a warranty exchange
23 and adjustment. If there's damage to the vehicle
24 there’s a property damage claim. If there's
25 damage to the person, it's a personal injury
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1 failure mode there would never have been any other
2 team because this is something we had not seen
3 before and it was because of the impact Speaking
4 to the overlay issue, the fact that an overlay may
5 make a tire more robust does not mean it makes it
6 indestructible. The force of the impact in this
7 case, and we have a brief animation we can show
8 you, your Honor, the force of the impact in this
9 case was so severe it actually broke the belt of
10 the tire.
11 THE COURT: Give me just a moment,
12 please. I know it was in the first one which is
13 Richard Olsen. You’re correct and I’m in error in
14 my reading. They had a couple of tires that the
15 tread and top belt had come off together from the
16 rest of the composite. "We have never seen such a
17 failure mode like that before which raised our
18 curiosity. We saw a few more of those the
19 following month and raised our curiosity even more 
20‘ and we started looking into the situation." So
21 you're correct and I misread the deal.
22 Well. 1 think that other claims and how
23 they started handling their investigation into
24 these tires based on the property damage and based
25 on all this and the next thing is relevant in the

claim, so those are the three categories.
THE COURT: But what you call it is a 

disablement?
MR. CASTO: Yes, your Honor.
THE COURT: I never could figure out 

what word you used. So we're going to limit this 
to Load Range E tires because that's the tire that 
was - so anything that comes in in the punitive 
damage deal has to beTelated to Load KangeE

10 tires, onlylight truck tires onlyr Any other
11 limitations? Allrighl, that'swhat it’s going to
12 be limited to.
13 Goodyear's motion in limine No. 4, to
14 exclude all evidence of any other tire, other
15 Goodyear tire model and other tire disablements.
16 Well, I guess that’s granted because all we're
17 talking about is Load Range E light truck tires.
18 Any problems with any other tires that Goodyear
19 has had is simply not relevant to this case and
20 should be excluded. That motion is granted as
21 I've indicated.
22 Goodyear's motion in limine No. 5, to
23 apply the existing protective order to all the
24 documents and prohibit the reference of
25 confidential documents, exhibits, and testimony.

T|
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1 That motion is granted. Now, whatever Goodyear
2 has deemed confidential I think is - if if s been
3 filed at all, it's filed under seal. Exhibits
4 have to be maintained with the court for a certain
5 number of years, but if exhibits truly are
6 confidential, they can be filed under seal as
7 exhibits. If the case goes to the appellate
8 level, then the appellate court can, of course,
9 open the sealed exhibits so that they can look at
10 them, but we can’t return them to you at the end
11 of the trial because die law requires that we keep
12 these as part of the case file. They don't have
13 to be open to view for eveiybody.
14 But my question to Goodyear might be
15 we're now in the latter half of the 2000s, this
16 decade. We're in 2007. And all these documents
17 came about in ’94, ’95, '96, '97. What's
18 confidential about that stuff that's ten years
19 old?
20 MR. CASTO: First of all, the documents
21 go beyond that time frame, your Honor. Secondly,
22 die confidentiality is because the history of the
23 tire building builds on itself so that the
24 techniques and approach that Goodyear has, die
25 information that they put within their

^ 30
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1 specifications which was produced and
2 specification and history -- this tire was
3 manufactured in 1999. One of the groups of
4 documents we've produced was the specification
5 which is the detailed itemization of the
6 components and placement and location, the
7 centering of those, the gauges of those. Those
8 are produced. There are cure tire drawings that
9 go in there.
10 THE COURT: So that would be still
11 confidentialinformation.
12 MR. CASTO: Yes, your Honor.
13 THE COURT: But a whole bunch of other
14 stuff that's been marked confidential probably
15 isn't, so we will try to make a decision on a
16 paper-by-paper basis outside the presence of the
17 jury which of these the clerk needs to mark and
18 put in her file as sealed,
19 MR. BOWERS: Your Honor, as I recall
20 that motion, there was some obligation to go back
21 and dedesignate everything.
22 THE COURT: We're not going to do that.
23 MR. BOWERS: Ifs going to be a lot of
24 work.
25 THE COURT: That's too much work. We'i

1 going to leave the label on now. Is it going to
2 be on anything that the jury sees?
3 MR. BOWERS: It may ultimately,
4 THE COURT: Whatever exhibit you’re
5 going to put oo the overhead, I think that that
6 should be obliterated.
7 MR. POLSENBERG: Totally agree.
8 MR. BOWERS: Does Goodyear happen to
9 have nonobliterated copy so we don't have to go
10 back and recopy these things?
11 THE COURT: You don't have to recopy
12 them over again. Don't you have that white stuff
13 that comes out of a tape dispenser?
14 MR. BOWERS: That legend is substantial.
15 It covers a good - it should be on your motion.
16 MR. CASTO: It's only on the edge of
17 each document.
18 MR. BOWERS: We'll talk about it.
19 That’s fine.
20 MR. CASTO: I think what happened
21 mechanically they shrunk the document and then put
22 the legend on it so you can certainly cut the
23 document
24 THE COURT: Nothing that's shown to the
25 jury, that's exhibited to the jury, will have the
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1 word "confidential" on it, and then at the end of
2 each day we can take the exhibits that were
3 admitted and we'll figure out whether the clerk is
4 supposed to file those exhibits under seal or not,
5 and we'll probably have some code with Jennifer
6 like an S behind the exhibit number or something
7 or an S underneath the exhibit number and that
8 will be our clue that when the trial is all over
9 ones with the little S under the exhibit number on 
ID the little exhibit sticker are the ones that are
11 going to be sealed and the ones that don't have
12 that desipation on them won't be sealed, and
13 we'll go through that every night at the end of
14 trial.
15 MR. LATIOLAIT: Based upon your
16 comments, your Honor, I presume it's also correct
17 that the plaintiffs are barred from making any
18 improper reference to the assertion of
19 confidentiality.
20 THE COURT: Of course. There will be no
21 reference to it whatsoever. That takes care of
22 number five.
23 Number six, Goodyear’s motion in limine
24 No. 6, to exclude all reference to any sort of
25 private recall of tires or other evidence
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1 regarding an alleged postsale duty to recall. 1
2 presume this gets into your expert's testimony.
3 MR. BOWERS: It does in part. If they
4 just want to prohibit the use of the word
5 "recall," that's fine.
6 THE COURT: Well, it was never a recall.
7 It was a limited product replacement program and
8 that's the term you should use. You should use
9 limited product replacement program. You shall
10 not use the word "recall" or in essence a recall
11 because recalls can only be done by government
12 order; is that correct? Is that what I'm
13 understanding?
14 MR. LATIOLAIT: Yes, your Honor.
15 THE COURT: I thought the manufacturer
16 issued recalls. I thought read about it in the
17 newspaper all the time that a manufacturer issued
18 a recall. Broccoli that's bad or the spinach
19 that's bad.
20 MR. LATIOLAIT: In terms of tires, your
21 Honor, any recall has to be approved by NHTSA, so
22 it actually does go through the agency before.
23 THE COURT: Isn't it the manufacturer
24 that requests it?
25 MR. LATIOLAIT: In some instances.

1 THE COURT: He's the tire lawyer. Oh,
2 okay, you know what? Nevada has a real broad
3 definition of an expert, and a guy who puts down
4 concrete can be an expert because most of the
5 jurors don’t lay concrete, and he can be an
6 uneducated whatever, but if he knows how you put
7 the frame up and put the steel in and flatten the
8 concrete, he’s an expert.
9 You think that this is going to invade
10 the province of the jury? Do you think anybody
11 sitting over there in that box is going to have
12 any understanding of what these rules and
13 regulations are, government rules and regulations?
14 If you don't come from Philadelphia and have 14
15 letters behind your name, I guarantee none of us
16 understands that stuff. We do absolutely need
17 experts to testify and to tell us about what
18 regulations are and what Urey mean and how » we
19 might read it as A, B, C and D, but then you've
20 got the whole code of federal regulations that
21 interprets it E,F, X and Y. Solthinkifs
22 absolutely essential to have an expert on
23 regulations.
24 Mr. Casto.
25 MR. CASTO: Thank you. What Mr. Kam is

fjBjj
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1 THE COURT: On all my Ford products I
2 get my recall notices from Ford and it doesn't say
3 the government has issued a recall. It says Ford
4 has issued a recall. Bring your machine in and
5 they'll replace this or that or the next thing for
6 free.
7 MR. LATIOLAIT: Ford would have to
8 propose it to the agency first. The agency would
9 have to approve it before the consumer is
10 notified.
H THE COURT: But still it's done by the
12 manufacturer.
13 MR. LATIOLAIT: The initiation of many
14 recalls is done by the manufacturer.
15 THE COURT: All right, thank you. But
16 it will be called a limited product replacement
17 program.
18 Number seven, Goodyear's motion to
19 exclude testimony of plaintiffs expert Allan J.
20 Kam. That’s denied. He can testify in the
21 punitive damages trial as we've indicated, but he
22 won't get into anything other than that he worked
23 for the attorney generals on Firestone recall.
24 MR. BOWERS: I'm sony, your Honor.
25 You're confusing Mr. Kam with Mr. Carlson.
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1 offering is legal conclusions about those
2 regulations. Number two, those regulations don't
3 apply in this case because only NHTSA has
4 authority to order a recall in this case, and
5 there's no private cause of action by an
6 individual concerning the failure to recall a
7 product, or my understanding there's no ability
8 under Nevada law for a postsale duty to warn,
9 THE COURT: But isn't this all part of
10 the punitive damages deal as to how these are
11 studied and how it happens? And it's good for
12 your side that it was never recalled.
13 . MR. CASTO; It isn't good for our side
14 in terms of this analysis because what Mr. Kam
15 does - first of all, the preliminary evaluation
16 that NHTSA undertook occurred after Mr. Kam had
17 left the agency. Mr. Kam was not involved in this
18 preliminary evaluation. We are not permitted to
19 inquire from Mr. Kam how the protocol that he
20 utilized when he was at NHTSA would compare with
21 what is done here because he's precluded from law
22 from testifying about that.
23 THE COURT; But the end result is is
24 that NHTSA never recalled your tire.
25 MR. CASTO: We don't need an expert to
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1 tell us that. It's a fact.
2 THE COURT: He can testify to it.
3 MR, CASTO: The fact that NHTSA didn’t
4 recall the tire is a fact, your Honor. What
5 Mr. Kam is going to say is that NHTSA should have
6 recalled the tire.
7 THE COURT: That's his opinion. That's 
S what experts testify about is their opinions.
9 MR. CASTO: That's a legal conclusion.
10 MR. BOWERS: Your Honor, if I may -
11 THE COURT: I'm not sure about that.
12 That’s just his opinion, and experts are not
13 precluded from giving their opinion on matters
14 that are in controversy.
15 MR. CASTO: First of all, Mr. Kam is
16 going to talk about what the duty is of a
17 manufacturer under the safety act in terms of
18 recalling a product. In this particular case
19 Goodyear undertook the voluntary replacement
20 program which you called the limited product
21 replacement program. That’s already happened.
22 That’s a fact m terms of what's occurred in the
23 case with respect to Goodyear.
24 Mr. Kam is not an engineer. Mr. Kam
25 hasn’t evaluated the tire in this case. We’ve got
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1 Mr. Carlson who is the expert saying that this
2 tire failed because of a manufacturing defect
3 because of adhesion between two components. That
4 individual instance of that tire has nothing to do
5 with an overarcing issue concerning all Load Range
6 E tires that would give rise to a duty to recall
7 that Mr. Kam is going to articulate.
8 Mr. Kam essentially is going to
9 speculate about what NHTSA would have done or
10 should have done, and what we have here, in fact,
11 NHTSA actually did evaluate this. All the
12 documents that Mr. Kam reviewed were provided to
13 NHTSA by Goodyear. Goodyear had, in fact,
14 concluded its investigation of Load Range E tires
15 before NHTSA even began its evaluation of Load
16 Range E tires. And so what Mr. Kam is going to do
17 is say something that's totally irrelevant. What
18 he's going to do is take these individual
19 documents and basically give a four-hour closing
20 argument to the jury by interpreting for the jury
21 documents which the jury itself is completely
22 capable of reading on its own.
23 THE COURT: Oh, I doubt that
24 MR. CASTO: Mr. Kam's not an engineer,
25 neither is the jury.

1 THE COURT: But he’s an expert in
2 regulations and the jury certainly isn't.
3 MR. CASTO: Regulations may be one part
4 of that, your Honor, but in terms of the
5 individual documents, he's going to now interpret
6 the documents and say how they apply to a
7 regulation when he lacks the predicate
8 understanding, because NHTSA would undertake the
9 evaluation in concert with engineers, and Mr. Kam
10 is not an engineer.
11 THE COURT: Mr. Bowers.
12 MR. BOWERS: Your Honor, this is what
13 Goodyearwantstosay. Tire was never recalled so
14 there's no obligation, everything was fine. NHTSA
15 never made us recall the tire. In fact, it's
16 documented at length in Mr. Kam's testimony and at
17 length in Goodyear’s own correspondence and the
18 testimony of some of the depositions you've
19 approved what happens is NHTSA said we have
20 concerns about this problem but this tire is at
21 the end of its life expectancy, taking this
22 investigation to the next level and going through
23 a formal recall is a very tedious process.
24 Goodyear says we will enter into this limited
25 product replacement campaign in lieu of a formal

1 recall and we can all go our separate ways. That
2 would be great if NHTSA employees were allowed to
3 testify about what had happened. We could call
4 them. There's federal regulations that prevent
5 that from happening.
6 Mr. Casto just gave a wonderful version
7 of Goodyear's events of what happened in this
8 case. We are entitled to our version of events of
9 what happened in this case. Unfortunately not
10 being employees of Goodyear or able to have access
11 to current employees of NHTSA, the only thing we
12 can do is call somebody who's an expert in how
13 NHTSA works, how regulations apply to
14 manufacturers'documents and what happened. I
15 think the Court is absolutely right; the jury can
16 have that assistance both from people that come
17 from Goodyear to give their side of the story and
18 Mr. Kam give his side of the story and accept or
19 reject it.
20 THE COURT: You have people who are
21 involved in this that are going to testify in your
22 side.
23 MR. CASTO: That's absolutely my point.
24 What Mr. Bowers is that he’s not able to present
25 that evidence. He just told us earlier he’s got
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1 boxes of depositions and exhibits that do exactly
2 that, and at the end of die day the jury's
3 determination is punitive damages arising from the
4 defect, not punitive damages arising from the
5 failure to recall.
6 MR. BOWERS: That's precisely the point.
7 If he were to come in and say that under Nevada
8 law this is a breach of the law, he couldn't
9 necessarily say that, but that’s not what he's
10 saying. He's explaining how this process works.
11 They've also assert privilege, your
12 Honor. They’ve asserted privilege as to what
13 happened in that dialogue back and forth between
14 NHTSA. I asked Woody Gaudet, a guy in this case
15 who sent these letters out, what happened when
16 NHTSA finished their investigation, why was it
17 that Goodyear entered into this replacement
18 campaign. Those things are pretty close in time.
19 Why was that? Privilege. What was the discussion
20 that went back and forth? Privilege. Okay, fine,
21 your counsel is there, assert the privilege. I
22 can't get it through privilege-through
23 Goodyear's employees because of privilege. I
24 can't get it from NHTSA because of government
25 regulation. This is the only way that lean get

1 have your people testify. You've got them. They
2 know exactly what happened and they can testify as
3 much as you want them to testify.
4 MR. CASTO: If I can make two other
5 points. The issue of privilege was simply done.
6 Mr. Gaudet was asked the question where did you
7 learn about the discussions with NHTSA, and that
8 was a discussion he had with Goodyear's lawyer, so
9 that was the basis of privilege was for him not to
10 divulge conversations we had with Goodyear’s
11 counsel that was negotiating with NHTSA, not that
12 Mr. Gaudet couldn’t talk about what he personally
13 had done with respect to NHTSA.
14 THE COURT: I appreciate that position,
15 but the motion is denied.
16 MR. CASTO: May we be permitted to have
17 a hearing on Mr. Kam outside the presence of the
18 jury so that we can voir dire him before his
19 testimony is permitted?
20 THE COURT: Haven't you taken his
21 deposition?
22 MR. LATIOLAIT: We have, your Honor, but
23 there's so much ambiguity as to exactly what his
24 opinions are going to be.
25 THE COURT: No. We're not going to voir
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1 this. If I’m wrong, fine, that's what a jury is
2 for, but I shouldn't be precluded from giving this
3 evidence.
4 THE COURT: Well, it would seem to me,
5 Mr. Casto, if your people allege privilege and
6 wouldn't answer the question, then the best
7 alternative that the plaintiff has is to call a
8 guy who used to work there because the government
9 regulations would preclude anybody who worked on
10 the job from actually testifying about it. It's a
11 lot like this medmal stuff. Quality assurance.
12 We took care of it internally. We're never going
13 to tell you that the machine failed and that's
14 what killed you client because thafs quality
15 assurance and we have to report it to the
16 government, but you can't ever get those reports
17 where we report to the government because
18 government is only concerned about fixing things
19 in the future, they’re not concerned about die guy
20 that got killed today.
21 I understand that's the great overriding
22 proposition on all this stuff on safety, whether
23 it’s in die tire industry or whether it’s in the
24 medical field. That’s the way it works, so I'm
25 going to allow them to call their person. You can

1 dire him before trial or during the trial when the ^
2 jury is out there. We have a Supreme Court that ^
3 has told us in no uncertain terms we are not to |
4 waste the jurors’time. Once they’re here in the > J
5 morning, they're to be in trial and they're not to
6 sit out in the hall for 20 minutes, 15 minutes, t  t >
7 hour and a half while lawyers are arguing j |
8 intricacies of the law to the Court so, no, we’re ^
9 not going to do that.
10 MR. POLSENBERG: I agree with that, and 1
11 I'm probably the number one offender, but I think U
12 that what we could do -
13 THE COURT: So stipulated.
14 MR. POLSENBERG: Let's get your opinion ; |
15 three weeks from now. I think we could do-I
16 have serious concerns about Mr. Kam.
17 THE COURT: Mr. Casto has already
18 expressed all those, Mr. Polsenberg. You may be Ij
19 seated.
20 MR. POLSENBERG: My suggestion is we ^
21 could do it after the jury leaves for the day and §
22 do a voir dire outside the jury's presence some ^
23 evening after they've left.
24 MR. BOWERS: Your Honor- |
25 THE COURT: Thank you for your ; |
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1 suggestions. Let’s move to number eight.
2 Goodyear’s motion in limine No. 8, to
3 exclude all evidence not produced during
4 discovery. That motion is granted, and I don't
5 care who it cuts against or.for, it's just
6 granted.
7 MR. OWENS: On that point, yesterday
8 Mr. Bowers represented that there are three day in
9 the life videos that were identified, two of which
10 were identified, one was produced. The one that
11 was produced was done on the 11th of December.
12 Last week the Court made reference to Goodyear
13 waiting until the last moment to disclose
14 evidence. They had that video since early
15 October and didn't bother to produce it until the
16 end of discovery. The other was identified the
17 last day of discovery. We would ask that those
18 two videos be excluded.
19 THE COURT: Mr. Owens, I think that
20 Mr. Bowers told me yesterday that they told you
21 when they were available and that you did not go
22 over to get copies of them.
23 MR. OWENS: They told us on the 11th and
24 they told us on the 15th of December. That's what
25 I'm saying. I'm not saying the first one -

1 THE COURT: What was the discovery
2 cutoff, December 13th?
3 MR. BOWERS: It was within the discovery
4 cutoff. It was the 15th of December.
5 THE COURT: So do you have them now?
6 MR. LATIOLAIT: I was handed it this
7 morning.
8 MR. BOWERS: They have two of them this
9 morning. Your Honor, I supplemented these. I
10 said they're here if you want them. If you want
11 them they're here. Pictures of Andrew dead are
12 here. I'm not giving those out either, come to
13 the office and inspect them. Mr. Owens' office
14 called, makes an appointment next week at one I
15 want to come and see the pictures of Andrew dead.
16 No one shows up. I sent an e-mail, do you want to
17 come see the pictures. No one shows up.
18 Eventually John comes over -
19 THE COURT: I thought this was the day
20 in the life.
21 MR. BOWERS: I'm saying this is the same
22 thing. I'm saying these things are available,
23 come get them. Nobody gets them, nobody wants
24 them. Yesterday you say give them to them. I
25 give them to them. This is just something they're

MARY BETH COOK,

1 trying to make noise with.
2 THE COURT: Motion to exclude those is
3 denied. You had the ability to pick them up
4 before the discovery close off.
5 MR. OWENS: There's no reason for him
6 not to have produced them.
7 THE COURT: You know what, Mr. Owens,
8 there's no reason for you not to have answered the
9 interrogatories.
10 MR. LATIOLAIT: Your Honor, I have a
11 concern based upon Mr. Bowers' comments here.
12 This would have been raised as a motion in limine.
13 Is he planning on showing photos of dead bodies in
14 this trial?
15 THE COURT: Well, 1 imagine he intends
16 to show pictures of the people before they died.
17 MR. BOWERS: There's pictures of Andrew
18 Torres in the hospital. They've been available.
19 Your counsel has looked at them a couple of weeks
20 ago. They've been designated since we took the
21 deposition of the coroner’s investigator in
22 February of2006.
23 MR. LATIOLAIT: Pictures of Andrew
24 Torres dead, that's what I heard him say.
25 MR. BOWERS: This isn't carnage on the
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1 highway. These are photos from the hospital.
2 This has been - these were out in February of
3 2006.
4 THE COURT: You can object when he moves
5 to admit them during the trial and I'll rule on
6 them at that time.
7 Goodyear’s motion in limine No. 9, to
8 exclude opinions outside an expert's disclosed
9 opinions. Now-let me tell you this. I wrote
10 this note down to tell you. I allow opposing
11 experts to sit through the testimony of the other
12 side's opposing experts, so when the plaintiffs
13 experts are testifying, the defense experts on
14 that topic can sit in on the trial, and when the
15 defense experts are giving testimony on a topic,
16 the plaintiffs opposing expert can sit in the
17 trial, so everybody needs to know that, I allow
18 opposing experts to be in the courtroom while the
19 other side's expert is testifying. Ifs faster
20 and quicker and easier to do that so that if one
21 side wants to call a rebuttal or this or that or
22 the next tiling, they heard the testimony live and
23 they can comment on it live. They can sit at
24 counsel table to assist in preparation of
25 cross-examination questions, and that's probably

CCR268 (702)671-4408

JA2197

000091

000091

00
00

91
000091

006377

006377

00
63

77
006377



1 unique to me, but that's what 1 allow and you can
2 do that if you want to. If you don't want to have
3 your expert in here, you don’t have to, but I
4 allow it. Otherwise, the exclusion of witness
5 rule applies with the exception of expert
6 witnesses. And if one expert is going to testify
7 on Topic A, he can't sit through the other side's
8 expert on Topic Z. The A to A expert can sit
9 through their testimony and the B to B. It has to
10 be the same thing that each expert is going to
11 testify on they can sit through that,
12 Now, I believe that this is -
13 MR. ROSENBERGER; In that regard I just
14 had one question, just in case I am in this case.
15 In the event that the expert testifies, can we
16 take the transcript of that and give it to the A-A
17 expert.
18 THE COURT: Of course. If you order it.
19 MR. ROSENBERGER: In lieu of him
20 appearing.
21 THE COURT: Order an overnight
22 transcript and pay for it.
23 Now, I believe that this goes primarily
24 to hedonic damages. Was Mr. Johnson asked to
25 calculate hedonic damages before his deposition
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1 was taken?
2 MR. BOWERS: He was asked to discuss the
3 fact that hedonic damages are an economic
4 principle that economists use to value loss.
5 THE COURT: Was he asked to do that
6 before his deposition was taken?
7 MR. BOWERS: Yes.
8 THE COURT: So did he have an opinion as
9 to what the hedonic damages were when he was
10 deposed?
11 MR. BOWERS: He answered their
12 questions, but we're not offering him to say what
13 the numbers of hedonic damages were. We're
14 offering him to say hedonic damages include loss
15 of enjoyment of the value of life for things X, Y
16 and Z and that economics recognizes those things.
17 Mr. Weiner thinks that concept doesn't exist,
18 their economies expert. Mr. Johnson's number is
19 too high or his calculation is bad ~ that's one
20 of the things he says - Mr. Weiner says is I
21 don’t like the way Mr. Johnson puts a value on
22 hedonic damages, but then he goes on to stay it
23 doesn't matter because this isn't a legitimate
24 economic concept.
25 THE COURT: So, Mr. Latiolait, I'm

1 confused. Did Mr. Johnson testify at his
2 deposition or in his written report that he valued
3 the hedonic damages of X person at so much money?
4 MR. LATIOLAIT: He did not. In fact,
5 this is what happened. He submitted a report on
6 various plaintiffs in this case. Nowhere in any
7 of those reports is there any reference to hedonic
8 damages whatsoever. At his deposition, at the end
9 of his deposition after we'd gone through all of
10 his opinions that were set forth in his report,
11 the question was asked, I think by Ford's counsel,
12 do you intend to offer any other opinions at
13 trial. Yeah, I want to talk to the jury about
14 hedonic damages. Oh, really, what are you going
15 to do? I'm going to explain the principle to them
16 and give them a mechanism for calculating hedonic
17 damages. This isn't in your report. You're
18 right, it's not in my report Have you calculated
19 hedonic damages? No, I haven't calculated hedonic
20 damages, 1 haven’t been asked to do that
21 THE COURT: So, Mr. Bowers, has he been
22 asked to calculate hedonic damages?
23 MR. BOWERS: No. I would love to have
24 Mr. Johnson come here and not calculate hedonic
25 damages and talk about what they are as an
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1 economic concept. That's all I want. They
2 acknowledge at the end of the deposition, he
3 voluntarily raised - this wasn't in his report -
4 that there weren't any numbers, this is an
5 economic principle, this is what goes into it.
6 They were free to cross-examine him about it.
7 Their economic expert had a chance to review that
8 material.
9 If you prevent him from putting a number
10 on it, that's absolutely fair. We don't care.
11 Thafs not the purpose of his testimony. The
12 purpose of his testimony is to explain - when I
13 say his testimony, we're talking about this
14 limited aspect, there's obviously other things.
15 But the purpose of his testimony on hedonic
16 damages is just explain this concept under
17 economics that there is a value to the loss of
18 enjoyment of life and there are ways to calculate
19 it. That's it. If you want to grant their motion
20 by preventing him from putting a number on it,
21 that would be absolutely fine by us.
22 MR. LATIOLAIT: Your Honor is correct
23 that in the state of Nevada pouring cement is a
24 subject of expert testimony, then an economic
25 principle is a subject of expert testimony and
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1 that economic principle was not disclosed to us in
2 Mr. Johnson’s report, and it didn't come up until
3 the very end of his deposition, so it wasn't in
4 his report, it ought to be excluded under the
5 rules.
6 THE COURT: Well, let me ask you this,
7 when anybody comes up with - your expert or their
8 expert comes up with how you value the life of a
9 dead person, Ym sure there's certain tilings that
10 they go through, companionship and society and
11 earning capacity and support to others and all
12 these factors. Well, doesn't anybody that values
13 this doesn't anybody value enjoyment of life?
14 MR. LATIOLAIT: That's absolutely true,
15 and that's the province of the jury. The jury has
16 specific instructions on how they are to value a
17 death claim, and they should follow the
18 instructions. They should not follow an economic
19 theory that's not captured in the jury
20 instructions, and an economic theory that wasn't
21 disclosed to us in expert reports.
22 THE COURT: Mr. Bowers.
23 MR. BOWERS: The point of an expert
24 report is so that people know what's happening.
25 We're not trying to hide the ball. He volunteered

1 enjoyment of life.
2 THE COURT: I’m going to allow
3 Mr. Johnson to say that when they calculate the
4 value of someone's life they can include that a
5 component for enjoyment of life.
6 MR. BOWERS: Thank you, your Honor.
7 THE COURT: But that's it. Ifs going
8 to be pretty limited.
9 MR. LATIOLAIT: That's fine.
10 THE COURT: Number 10, to exclude expert
11 testimony regarding economic loss attributable to
12 12-year-old Andrew Torres and 16-year-old Joseph
13 Enriquez. I think that this goes to weight and
14 not admissibility. It's very difficult to predict
15 any individual person. That's why you have to use
16 national statistics from the labor commission or
17 from whatever commissions there are, but it
18 goes - in my opinion it's not inadmissible. It
19 simply goes to the weight to give whatever that
20 testimony might be.
21 MR. LATIOLAIT: I don't disagree with
22 your Honor on the idea of what future earnings
23 potentially could be, but understand that
24 Mr. Johnson goes beyond this and then gives the
25 jury specific numbers that they're to understand
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1 to them well ahead of time what his thoughts were.
2 Their economics expert was able to get a handle on
3 this. The disclosure is a moot point. We're
4 again getting back to is this going to Goodyear's
5 way, or is this going to be the way the law says
6 and the jury makes a decision.
7 THE COURT: Well, wait a minute,
8 Mr. Bowers. We require expert reports to detail
9 what the expert's going to give an opinion on.
10 Why didn’t the man put in his written report
11 hedonic damages?
12 MIL BOWERS: Because he didn't have any
13 calculations to go with it. It's like saying he
14 didn't put in his report what the rate of interest
15 is. He's going to talk about it. It's there.
16 It's in the calculations, but he didn't set it out
17 to the side. They had to ask him in his
18 deposition what's the real rate of interest you're
19 going to use. Again, the reason it's not in the
20 report is because we're not offering a specific
21 calculation. We're not offering a number. We're
22 offering -- and the jury instruction is quite
23 clear. Jury instruction is consider these things
24 for what they're worth. All we're offering for is
25 the notion that hedonic damages include a loss of

1 are expert opinion. And included in those numbers
2 of his expert opinion is the opinion that somebody
3 who dies at the age of 12 would have earned X over
4 their lifetime based on statistics. That's an
5 okay expert opinion, but for him to say and I
6 think the money that he would have had for himself
7 is this amount because he would not have gotten
8 married, he would not have had children, he would
9 have allocated a certain amount of his income to
10 his parents. That's not expert opinion. That's
11 rank speculation and, in fact, it defies
12 statistics.
13 THE COURT: Certainly to say how many
14 people are 12 that are going to have children 1
15 imagine there's a statistical analysis of that,
16 but for him to say - and I would think it would
17 be more than 50 percent just being - I would
18 think that more than 50 percent of the people in
19 America have children at some point in their life,
20 and unless Mr. Johnson has some statistics that
21 show that statistically it is less likely that a
22 person is going to have a child than more likely,
23 then he certainly can't say and he can't put
24 numbers up here saying that it's less likely that
25 this Andrew Torres was going to have children.
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1 Was the guy gay? Did they have that figured out
2 at age 12? Maybe if he was part of the gay
3 population that would be true that it's less
4 likely that he's going to have a child than the
5 nongay population. Is that the allegation here?
6 MR. LATIOLAIT: No, your Honor, and
7 that’s exactly the problem. Mr. Johnson uses
8 statistics when they assist his testimony, and
9 when statistics may undercut the numbers that he's
10 going to present to the jury, he wants to ignore
11 them.
12 THE COURT: Unless there's some
13 statistical book out there somewhere that says
14 what percentage of people in the United States
15 don't have children, unless that's the greater
16 percentage of people, then he's not going to be
17 able to put his number up there and his expert
18 report that says he believes and expert opinion
19 that Mr. Andrew Torres who died when he was 12 is
20 not going to have children. Doesn't the average
21 American family have 2.3 kids or 3.1 or 1.7 or
22 something?
23 MR. BOWERS: Your Honor, these are all
24 things that there’s multiple books on all this
25 stuff, and that's a lot of difference in economics

1 glamorized to the millions and millions of dollars
2 a year in income and do not many and flaunt their
3 children to the world. I sit in this court and
4 see a cross-section of our community every day,
5 and the cross-section of our community that I see
6 every day I'd be hard-pressed to say that the
7 people who are living together and having children
8 more than 50 percent of them are married. I'd be
9 hard-pressed to say that, so I don't know about
10 marriage anymore.
11 MR. LATIOLAIT: Okay, understood, and I
12 guess maybe the basis for my statement is, well,
13 neither does Mr. Johnson, so to come in here and
14 to wear the cloak of an expert and tell the jury
15 that Andrew Torres's loss of future earning
16 calculation should assume that he wasn't going to
17 get married because Mr. Johnson thinks that or
18 that Mr. Torres was going to give 30 percent of.
19 his income to his parents because Mr. Johnson
20 thinks that is improper expert opinion.
21 THE COURT: If he has some statistical
22 basis for determining how much money the average
23 child gives to their parent, he can use that
24 percentage, but whether or not the guy's going to
25 many, unless there's some statistics on that, and
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1 evaluation is which book do you use. They have an
2 economist. His name is Mr. Weiner. He's free to
3 come in and certainly will come in and point out
4 all these discrepancies.
5 THE COURT: I'm granting the motion in
6 limine unless you can come in and show me
7 statistically that it's less likely that a person
8 is going to be a parent than not a parent.
9 MR. BOWERS: Let’s be really clear about
10 what we're granting. You're granting a motion in
11 limine as to the assumption that he doesn't have
12 children.
13 THE COURT: That's conect.
14 MR. BOWERS: Can he do a calculation
15 based on him having children and present that
16 instead?
17 THE COURT: Of course, but he hasn’t
18 done that yet.
19 MR. LATIOLAIT: Marriage?
20 THE COURT: Well, you know, marriage is
21 these days. It's probably less likely that people
22 get married than not. You're talking to somebody
23 that has been married for 30 years, but, you know,
24 we live in a society where movie stats are
25 glamorized and do not many. Athletes are
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1 really that would be a forecasting one because ^
2 let's say he's 12 years old now, he would be
3 trying to forecast ten years from now what
4 percentage of our population marries, and I don't J
5 think that's a matter for expert opinion.
6 MR. BOWERS: Whether he's married or
7 not? ; :j
8 THE COURT: Yeah, I don’t think that's a
9 matter for expert opinion so that motion in limine
10 is granted. TTiey cannot consider whether he does pj
11 or doesn't marry. ||
12 * MR. BOWERS: Or does or doesn’t have **
13 children. Those two things are out.
14 THE COURT: Right. The next one is ;i!
15 Goodyear’s motion in limine No. 11 to exclude iiJ
16 certain testimony and opinions of Dennis Carlson.
17 Now, the fact that Mr. Carlson was involved in die ; 3
18 tire industry but not in every part of it does not • j
19 make his testimony inadmissible or his opinion ^
20 inadmissible. Unlike the other fellow, this guy
21 is a licensed engineer, and so your motion is H
22 denied.
23 There's an objection to the declaration
24 of Carlson filed by the plaintiffs in support of ?
25 their opposition to motion in limine. Mr. Carlson

Til
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1 is going to testify live, correct?
2 MR. BOWERS: You're right.
3 THE COURT: So his affidavit will not be
4 admitted for any purpose in the trial
5 Plaintiffs motion in limine to use
6 prior Goodyear testimony, that has been granted.
7 I think that was taken care of.
8 Plaintiffs motion in limine to exclude
9 evidence. This is the History Channel film? Now,
10 this is directed to Mr. Latiolait. Does the film
11 show the production of a light truck Range E tire?
12 MR. CASTO: I can answer that. He
13 probably can't. It does not, but it's not offered
14 for that. It's offered simply to demonstrate the
15 steps in the manufacturing process generically.
16 It’s an exemplar video. It will be edited to have
17 deleted any references to the History Channel or
18 any titles that would have been generated from the
19 History Channel It's simply the steps *-
20 THE COURT: What type of tire components
21 are they using in the production video?
22 MR. CASTO: Doesn't get to the
23 components themselves, your Honor. It's simply
24 the general process by which raw materials are
25 stored. The next step is the general process by
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1 which batches of rubber are mixed. The next
2 process is the general components that go into a
3 tire like a tread and a steel belt. There is a
4 component which is the animation we have provided
5 to counsel which would have the specific
6 components in an animation in this individual tire
7 as they are built. Then it shows generically how
8 the tire is cured or vulcanized and then goes out
9 the door. That's what it generically shows so the
10 jury has some understanding of the different
11 components of the tire and how they're built.
12 THE COURT: Have you watched the video?
13 MR, BOWERS: Which one? There's no ~
14 THE COURT: The History Channel.
15 MR. BOWERS: I don't care about the
16 animation, that's fine. Yes, I've watched the
17 video, and my immediate thought is comes on the
18 History Channel, you've got some host walking
19 around with a microphone and down in the comer
20 it's got a professional production on it If you
21 ever watched "Hands On History" on the History
22 Channel, the minute this comes on, oh, great, they
23 did something about Goodyear, and that was my
24 point Giving them the benefit of the doubt that
25 somehow sheets of rubber that might be used in one

1 their race car tires or whatever all these other
2 things are they may point out might somehow be
3 relevant to that, my contention was I don’t want
4 this-I don't think it's appropriate, I think
5 it’s prejudicial to have something clearly
6 associated with the television production and
7 Goodyear. So when Mr. Casto said we will delete
8 any mention of the professional host, any mention
9 of associated with a commercial television
10 program, and I heard him to say, if I'm incorrect
11 please correct me, delete out any mention of the
12 little boxes that come up. I think you know what
13 I'm talking about when you're watching television
14 and there's some sort of graphic on the screen.
15 If those will all be off and this looks like a
16 video some dude made about Goodyear I'm fine with17 it
18 THE COURT: You can't have the Histoiy
19 Channel.
20 MR. CASTO: That will be done, your
21 Honor.
22 THE COURT: Plaintiffs motion in limine
23 to exclude evidence - plaintiffs move to exclude
24 evidence of the immigration status of Koji Arriaga
25 and his guardian Maria Arriaga prior drug use or
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1 alcohol use. Drug and alcohol use is out because
2 they weren't the driver of the car. Is
3 Mr. Arriaga, Koji Arriaga, and Maria Arriaga are
4 they still alive?
5 MR. BOWERS: Yes, your Honor.
6 THE COURT: And are they in the United
7 States?
8 MR. BOWERS: Yes, your Honor.
9 THE COURT: Well, then their immigration
10 status is irrelevant.
11 MR. LATIOLAIT: May I be heard?
12 THE COURT: That's a real separator of
13 American opinion today having to do with
14 immigration.
15 MR. LATIOLAIT: And, your Honor, we
16 wouldn’t offer it for an improper purpose, but
17 there is a proper purpose if Mr. Arriaga is making
18 a claim for loss of earnings. Some jurisdictions
19 in this country recognize the rule that if you're
20 in this country illegally and you file a lawsuit
21 that your claim for loss of earnings if an
22 economist bases it upon earnings in the United
23 States is essentially a claim for illegal earnings
24 and that the loss of earnings should be limited to
25 what they could earn in their own country as legal
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1 wages. I wouldn’t mention the status. I would
2 simply say if they're going to put on lost wage
3 claim, they ought to reduce it to legal wages and
4 not illegal wages, and the jury knows nothing
5 about their status.
6 THE COURT: How old is this fellow?
7 MR. BOWERS: He'll be 18 shortly, your
8 Honor.
9 THE COURT: Is he obtaining legal
10 status, a green card?
11 MR. BOWERS: Tm not sure what he's up
12 to.
13 THE COURT: Because if you have a green
14 card, you can--
15 MR. LAHOLAIT: Absolutely.
16 THE COURT: - earn wages.
17 MR. BOWERS: If Mr. Latiolait ~ talk
18 about something that divides.
19 THE COURT: Do you have a lost wage
20 claim for this kid?
21 MR. BOWERS: Ido. I don't know how
22 strong it is.
23 THE COURT: Is he disabled or something?
24 MR. BOWERS: No. ,
25 THE COURT: Then you don't have a lost
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1 would need the Court's direction on. This relates
2 to Joseph Enriquez who plaintiffs economist will
3 provide assumptions of Joseph Enriquez what he
4 would earn with a high school diploma, what he
5 would earn with a college degree.
6 MR. BOWERS: Can we approach on this
7 issue? There’s a privacy concern on this.
8 THE COURT: You may. How old is Joseph
9 Enriquez?
10 MR. BOWERS: He’s 17. He’s the one
11 that's a vegetable.
12 (Off-the-record bench conference.)
13 THECOURT: Let’s look at the jury
14 questionnaire. That’s the ruling regarding
15 Mr. Enriquez's situation.
16 MR. BOWERS: Just for the record, can we
17 state what it was?
18 THE COURT: The defense will be allowed
19 to ask the plaintiffs expert if he is aware that
20 Mr. Enriquez was not even attending school as a
21 full-time student at die time that this event
22 occurred and what effect that has on his
23 calculation of the guy's future earnings.
24 MR. BOWERS: But can't discuss any of
25 the specifics.
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wage claim because he's just 18 now.
MR. BOWERS: If you’re going to tell me, 

your Honor, that if I pursue a lost wage claim 
then I'm going to run of the risk of his 
immigration status being discussed, then I will 
discuss that matter with the client knowing that 
ruling and take care of it if that’s how you 
decide.

, THECOURT: Or else you have to do the
10 wage claim based on whatever the wages are in his
11 country for kids that are 16,18 years of age.
12 Did he have a job when this event occurred?
13 MR. BOWERS: I don't know if he had one
14 at the time. He’s been working somewhat since
15 then. I can handle that. If that's your ruling,
16 I'll deal with it.
17 THECOURT: That's the ruling, Let’s go
18 to the plaintiffs motion in limine to exclude
19 evidence of expert biomechanical evidence. That
20 whole issue is out.
21 MR. LATIOLAIT: There’s an issue of bad
22 acts on the plaintiffs first motion that I don't
23 know the Court has addressed.
24 THE COURT: Drug and alcohol use is out.
25 MR. LATIOLAIT: Specifically one that I

THE COURT: Can't discuss any of the 
specifics as to why he wasn't attending school.

Which questions do we need to look at? 
Somebody gave me a copy this morning.

MR. BOWERS: I gave you a copy of the 
one I had culled together yesterday before 
Mr. Latiolait -

THE COURT: This one was just given to
me today.

MR. BOWERS: Mr. Latiolait sent me some
11 changes this morning which we will try to bring to
12 tire Court because we have some disagreement.
13 MR. LAHOLAIT: We handwrote on it so it
14 will make it all easier.
15
16 and 90.
17
18 many.
19
20

MR. BOWERS: Your Honor, he wants 88,89 

THE COURT: I didn't even have that

MR. BOWERS: No, this is the amendment. 
MR, LATIOLAIT: These are the old

21 numbers. WeTl renumber.
22 MR. BOWERS: He wants those 88 to 90,1
23 don’t want them, and I don't want to prepare the
24 questionnaire since I had finished one. Whatever
25 you add to have Mr. Owens' office duplicate and
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1 bring it down today.
2 THE COURT: 88,89 and 90 those are
3 perfectly appropriate for voir dire, so those will
4 be included, and then somebody will bring me the
5 completed questionnaire today and I'll sign it.
6 MR. BOWERS: Could you ask Mr. Owens'
7 office to do that?
8 MR. LATIOLAIT: What's the timing on
9 when we get them back and when voir dire begins?
10 THE COURT: You've got to get diem to
11 me, the original, to sign. Then you've got to
12 make the copies today. We have to have the copies
13 at five tonight or eight tomorrow morning at the
14 jury commission office. The jurors are coming in
15 tomorrow. Then there has to be copies made, so I
16 don't know, if you want to pick them up from jury
17 services tomorrow they should be finished by noon
18 and then you can make the copies and distribute
19 them. If juiy services does it, I don't know if
20 they do it in-house or send them out to be copied.
21 I don't know what happens to them, but after
22 they're done you can probably pick them up at noon
23 tomorrow. I think the panel is coming in in the
24 morning to fill them out. You can pick them up at
25 noon tomorrow, Mr. Latiolait, and take them down
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1 to Kinko’s or wherever you get your copies made.
2 The originals come back to the Court. You each
3 get one set and juiy selection begins on Monday.
4 MR. BOWERS: Just so Tm clear, your
5 Honor, is Mr. Owens' office going to add these
6 final things and correct die form?
7 MR. OWENS: That's fine.
8 MR. LATIOLAIT: One last question. Time
9 limits on jury selection or how long does this
10 Court generally allow?
11 THE COURT: Well, choosing a jury is the
12 most important part of your case with all due
13 respect to the work you've done prior. The jurors
14 are the most important element of this case, and
15 we will pick a jury on Monday. We will pick a
16 juiy on Monday. I'll tell you Monday morning when
17 you get here how we pick jurors. You'll qualify a
18 panel of, I believe, 20. You get five peremps per
19 side. You’ll qualify 20 jurors, so the plaintiffs
20 have to share theirs. Hopefully there will be
21 only one defendant, and after 20 people are
22 qualified to serve you get the list.
23 MR. LATIOLAIT: There was a motion for
24 reconsideration that we received late yesterday.
25 THE COURT: It's going to be denied.

1 MR. CALLISTER: I kind of figured that
2 by now. I kind of intuited during the next hour.
3 MR. LATIOLAIT: So your Honor knows, I
4 won’t be at the hearing on Thursday on the good
5 faith settlement because Goodyear has not filed a
6 opposition to it.
7 THE COURT: That will be fine. I don't
8 know if I've got Ford's material.
9 MR. LATIOLAIT: One thing for the
10 record, I've not been officially told what the
11 settlement Ford made was nor an allocation and I
12 assume we're going to get that
13 THE COURT: You're not going to object?
14 MR. LATIOLAIT: Yes, I'm not going to
15 object, but wc do need to know the amount and the
16 allocation.
17 THE COURT: HI tell you what the
18 allocation is going to be because the attorneys
19 told me this. The allocation of the money that
20 Ford and Garm pays simply goes into a pot and it
21 will be allocated to the plaintiffs according to
22 however the jury comes up with the damages.
23 Because there's nine plaintiffs and assuming that
24 the jury would find damages in favor of each of
25 the nine plaintiffs, whatever percentage of the

73

1 whole damages are that each plaintiff gets, that's
2 how the damages - that's how the money thafs
3 into the pot will be distributed because you get
4 the benefit of the first money that's paid into
5 the pot because you would only pay whatever is
6 over and above the money that's in the pot.
7 So that was the agreement,
8 Mr. Callister?
9 MR. CALLISTER: That’s correct.
10 THE COURT: That was the agreement,
11 Mr. Bowers, so the jury is one that's going to
12 ultimately be determining the percentage of
13 distribution of the settlement pot.
14 MR. POLSENBERG: I hate to raise this
15 issue. What if the Supreme Court were to reverse
16 the results of this trial?
17 THE COURT: Well, the damages have been
18 tried fully, Mr. Polsenberg, and that portion
19 shall never have to be tried over again and the
20 only thing that would have to be tried is
21 liability.
22 MR. POLSENBERG: I disagree with the
23 Court on that.
24 THE COURT: You have the right to
25 disagree, Mr. Polsenberg, because this is America.
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1 On behalf of Joseph from California Dr. Adams,
2 Dr. Zehler will be here. Patricia Hedrick, who is
3 a life care planner on behalf of Joseph, will be
4 here; a Dr. Robert Johnson, he's an economist and
5 he'll be here on behalf of several of the
6 plaintiffs. We also have in addition to the
7 plaintiffs Dr. Richard Adams, Dr. Schaefer. Aian
8 Kam and Lawrence Moreno, and that's - they will
9 be experts in different fields that really is
10 irrelevant for our purposes right now.
11 We expect, ladies and gentlemen, that
12 our part of this damages trial will last through
13 the end of this week. Thank you, Judge.
14 THE COURT: Thank you, Mr. Massi.
15 Mr. Callister, do you wish to say anything else?
16 MR. CALLISTER: Nothing else.
17 THE COURT: For the defense, please
18 someone introduce yourself and all of the members
19 of the defense team and your list of witnesses and
20 give us your two-minute statement.
21 MR. CASTO: Thank you, your Honor. Good
22 morning, ladies and gentlemen. My name is Jeffrey
23 Casto. 1 represent Goodyear. On behalf of
24 Goodyear here today is Richard Olsen from Akron,
25 Ohio. There's also Mr. Latiolait who's counsel
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not the fact that there were ten people in the van 
on August 2004, not about the fact that those 
people were injured. Those issues will not be 
disputed. Thank you.

THE COURT: Thank you, Counsel.
(Jurors were excused by the Court 
who were uneble to serve. Colloquy
woe reported but not transcribed.)
THE COURT: The questions that I'm going 

to ask you are very, very limited this morning 
because you were all here and you all filled out 
the 70 or 80 questions last week, so what I want 
to know is your name and whether you've been a 
juror before and if so to tell us what type of 
trial or trials you sat on, whether they went 
clear through to jury deliberation or not.

And we’re going to start with the top 
row, far left hand. Mr. Brucken, would you please 
stand up, tell us your name.

THE JUROR: Barney Bracken, I've never 
been a juror before.

THE COURT: Next.
THE JUROR: Billie Jo Taney, and I've 

never been selected before.
THE COURT: Have you been through the
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1 for Goodyear, Mr. Owens and Mr. Polsenberg.
2 There will be a number of witnesses that
3 will be called here on behalf of Goodyear, and
4 those include Dr. Brandner, Dr. Chue,
5 Dr. Elkanich, Darin Lefkowitz, Stan Peralta,
6 Dr. Rimoldi, David Weiner, Edward Workman, and
7 Richard Wulff, There may also be testimony that
8 you will hear from Annette Davis and A1 Owens and
9 James Gardner, James Schultz and Mr. Olsen. 1
10 think I've covered them.
11 Very briefly, ladies and gentlemen, this
12 portion of the trial is going to involve damages.
13 Liability has been determined already in this
14 case. There are a number of people that were
15 involved in this accident. There were ten people
16 in the van in August of2004. Those people have
17 different ages, different medical histories,
18 different family circumstances. Many of the
19 injuries are not disputed by Goodyear. Some of
20 the residuals from those injuries may be disputed
21 in terms of the degree of permanency, in terms of
22 the degree of future medical care or necessity or
23 other dements of damages, but the testimony from
24 Goodyear, I believe, will be relatively brief, and
25 in that regard we'll be focusing on those issues,

1 jury process? Have you gone this far and not been
2 chosen or very first time you've ever been in for
3 service?
4 . THE JUROR: I've been almost as far, but
5 been dismissed.
6 THE COURT: Okay, thank you. Next.
7 THE JUROR: Othon Carranza, and this is
8 my first time.
9 THE COURT: Thank you, sir. Next.
10 THE JUROR: Mike Jackson, first time.
11 THE COURT: Thank you.
12 THE JUROR: Nicholas Christensen, never
13 been called.
14 THE COURT: Thank you, sir. Next.
15 THE JUROR: Michael Whiteman, never been
16 called.
17 THE COURT: Next.
18 THE JUROR: Steven Frey, 1 served on a
19 criminal case, went to verdict
20 • • THE COURT: Was the jury able to reach a
21 decision?
22 THE JUROR: Yes.
23 THE COURT: Were you the foreman on the
24 panel?
25 THE JUROR: No, 1 was not.
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1 THE COURT: ll's hard to establish a
2 pattern when there's only one.
3 MR. FRIZELL: There's case law showing
4 that just one is a prima facie.
5 THE COURT: There's only one,
6 MR. POLSENBERG: You understand that my
7 wife is black, right?
8 THE COURT: But there are Hispanics.
9 Were any Hispanics challenged?
10 MR. FRIZELL: Yes. Defendants struck
11 No. 3, Carranza, and also an Asian, your Honor,
12 No. 25, Mike Anselmo.
13 THE COURT: He’s Asian?
14 MR. FRIZELL: That's what he put on his
15 questionnaire.
16 MR. POLSENBERG: I didn't know.
17 THE COURT: And you struck the only
18 black person. You struck Anselmo. AlIrighL
19 It's not a pattern, but 1 always make you put your
20 nonracia! reason for striking.
21 MR. POLSENBERG: You bet. For Michael
22 Jackson, 1 liked him on the questionnaire but once
23 he came in here and started answering questions,
24 every time he answered the question there was more
25 information. On his questionnaire his

1 and he was very sympathetic. He answers on his
2 questionnaire, yes, he's going to have sympathy.
3 I sympathize and I tend to take sides. As much as
4 he said - his answers kept me from using a
5 challenge for cause because he said no, I could be
6 open-minded, but I didn't believe him.
7 ... THE COURT: All right. Thank you.
8 Those are all racial and ethnic origin neutral
9 reasons. Your challenge is denied.
10 (Sidebar conference concluded.)
11 (Juror oath adeiniaC<red and
12 pretrial jury ln*tructlon»
13 concluded,)
14 THE COURT: Does either party wish to
15 invoke the exclusion of witness rule at this time?
16 MR. MASSI: Plaintiff does, your Honor.
17 THE COURT: If there are any persons not
18 parties to the lawsuit who have been subpoenaed or
19 otherwise notified that they will be testifying in
20 the case, please leave the courtroom at this time,
21 remain available in the hallway until the bailiff
22 calls you to testify. After you have testified,
23 please do not discuss your testimony with anyone
24 other than the parties or the attorneys.
25 And the record will reflect that the

1-23-07 *503395 ^6

1 mother-in-law had a broken limb or something. Now
2 she's in a class action with some radiation case.
3 He had a niece with brain damage. He was part of
4 the Ford Explorer tire separation recall. I loved
5 him on paper. He even said that punitive damages
6 should be consideration of fairness. He was on my
7 keep list until he started adding all this new
8 information.
9 THE COURT: How about Orthon Carranza
10 who appears to have a Hispanic surname?
11 MR. POLSENBERG: When I asked him the
12 question at the end, he was not following me. He
13 also - he's the one who wrote -1 even asked him
14 about it. I asked him up front about his answers
15 for punitive damages, you do the crime, you do the
16 time. With that kind of mentality, I don't think
17 that 1 can do that. And, besides, it’s not like 1
18 got rid of all the Hispanics.
19 THE COURT: How about Michael Anselmo
20 who I would have thought was Hispanic but
21 evidently his questionnaire says Asian background?
22 That's No. 25.
23 MR. POLSENBERG: When he told me right
24 at the end about his father dying, I didn't write
25 down in the notes, somebody in his family dying

1-29-07 *503395

1 Batson and JEB Alabama challenges were done to the
2 exercise of preempts by the other side in the
3 hallway and have been ruled upon.
4 That concludes the opening instructions
5 of the court. Is the plaintiff ready to open?
6 MR. MASSI: Yes, your Honor.
7 THE COURT: You may proceed.
8 MR. MASSI: Thank you, Judge. If the
9 Court please, counsel, ladies and gentlemen. As I
10 said, my name is A1 Massi, and myself and Chad
11 Bowers represent plaintiffs in this case and their
12 request for damages against Goodyear for the harm
13 that was caused them.
14 There are three ways we’re able to
15 present evidence to you. We do it ihrough
16 testimony, we do it ihrough exhibits, or we do
17 what's called demonstrative evidence. Testimony 
i 8 is witnesses, family, experts, physicians. 1
19 mentioned before an economist testifying, telling
20 you their story either In person or as the Court
21 indicated through deposition. Exhibits, you'll
22 see packets of exhibits. You'll be presented with
23 tabbed and indexed so you can follow ihrough and
24 check whichever you wish or whatever part you wish
25 containing, for example, medical bills, reports
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1 and in (he case of Joseph what's called a life
2 care plan, and I'll explain it to you Jater.
3 Photos of the exhibits.
4 And then as part of demonstrative
5 evidence, photos will also be presented, some of
6 them very difficult, and you need to be prepared
7 for that, Films, charts of experts, particularly
8 economic charts. That seems to be the one that
9 will most be used in this case in the use of an
10 aspect of the chart.
11 All of this is going to be presented in
12 our effort to show you that our clients they
13 aren't just claimants wanting damages from
14 Goodyear. They’re people who have not only been
15 physically damaged but they’ve been emotionally
16 scarred. We want to show you the effects and hope
17 to show you the effects this loss has had on their
18 lives, and by doing that hopefully explain to you
19 that this is their one chance, their one effort, ,.
20 their one opportunity here now and to you to be
21 compensated for these damages, to be compensated
22 for their loss.
23 Through testimony we're going to have
24 the testimony of a father, a sister, an aunt and
25 brothers in these extended families, all telling

1 Ernesto and Leonor Torres. These are individuals,
2 husband and wife, who had three children. They
3 now have two children. Their children Armando is
4 here ~ their son Armando is here. Crystal is in
5 school. We expect her here. Andrew is deceased.
6 Arriaga, a family friend, is here. Victoria Campc
7 is here, Frank Enriquez's sister. She represents
8 Frank's estate. Frank also had a sister Patricia
9 Jayne Mendez. Patricia will be here tomorrow with
10 Joseph, Jeremy, and Jamie Enriquez. These are 
1! Frank's surviving children. Mr. Cal lister, as I
12 said at the beginning, will be speaking for (he
13 Bahena family.
14 What's typical or usual in a civil case,
15 the trial presentation of liability and damages.
16 Damages is what people have suffered. This trial,
17 again, is only about damages. Liability and fault
18 having been decided. Goodyear is responsible for
19 the damages they caused because of this defective
20 tire. That part of it is over. They've got to
21 live with it, just as our clients we're going to
22 show you have to live with the effects of it.
23 There should be no more debate or
24 discussion about it because you're going to be
25 told that it's for you to decide what these

1-29-07 AS0339S

1 you about the reality of their day every day, and
2 the reality of their families every day. Through
3 exhibits you're going to see the hard evidence, as
4 1 said, bills, reports, charts. Photos, you’re
5 going to see pictures of people who can't speak
6 for themselves, people who are no longer with us.
7 In one case, Joseph's case, a young man who can’t
8 speak at all and cannot speak for himself.
9 They'll be presented by people who care
10 for others for people who can't care for
11 themselves, and they're going to tell you and wc
12 hope you’ll come to understand about their lives
13 before August the 16th, 2004, and how their lives
14 arc now, and how they're going to be for the rest
15 of their lives, after wc all go home and they go
16 back to their headquarters and we continue with
17 our lives and they continue on with what is left
18 of their lives, all of which has been affected by
19 something that you've already been told several
20 times, and I'm going to tell you several limes
21 again because it's important. It wasn't their
22 fault. Chad Bowers and I represent three of the
23 families in their action against Goodyear for
24 damages. I'm going to tell you again who these
25 people are, and I want you to know them. It's

1-29-07 A50339S

1 damages are going to be and to be the judges of
2 how to compensate these families. It's my burden
3 to show you by a preponderance, and the Court
4 already addressed that to some extent. We all
5 watch television, and we all know that every trial
6 lasts 20 minutes and you get the result by the
7 commercial or else they can't do it again the next
8 week. It isn't the way it is obviously. Some of
9 you have experienced it before. The rest of you
10 will experience it for the first time. It takes
11 time, but it's not our burden beyond a reasonable
12 doubt to show you what these damages are. It is
13 only by a preponderance, more likely than not.
14 What our burden is to show you that the
15 injuries claimed were caused by the acts of
16 Goodyear, that the injuries claimed are of the
17 nature we say they are, many permanent, some
18 life-altering, some life-threatening, and ail
19 caused by the accident, the responsibility of
20 Goodyear. You're going to see that the majority
21 of the evidence is not going to be contradicted,
22 as counsel already said, by the defendant.
23 The damages are going to be
24 demonstrated, and that the only remedy that these
25 people have -- a lot of people don't like this,

102
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t but, agai n, it's something you have to I ive with.
2 The only remedy these people have is money. There
3 isn't any other remedy that is available and no
4 other remedy that's appropriate. That is their
5 only remedy and it's what we’re asking and going
6 to ask for.
7 To understand how these people, how
8 these individuals came to share this one tragedy
9 you have to know about their background, and what
10 we're going to do is try and tell you about their
11 background. We're going to tell you that all
12 these families they lived and worked in Las Vegas.
13 Now, Jayne Mendez, that's driving up, she does
14 live in Oceanside but has lived in Las Vegas but
15 is living in Oceanside with her boys now. And
16 (hey all lived here before August the 16th, ’04.
17 The common thread among these families
18 was some of the young men in the family loved
19 amateur boxing. That was their sport. They had
20 played some soccer, they played some other, but
21 they loved amateur boxing. And the families were
22 on a trip in August of'04 with a couple other
23 groups, come other families, to go to Kansas Tor a
24 boxing tournament. So they rented a van and three
25 families, Torres family, Koji Arriaga and Frank

1 suffered by these families directly and indirectly
2 were absolutely horrendous. From the moment that
3 van came to rest, there were three extended
4 families, and I stress that because this is about
5 family, you're going to be told, and what the
6 families did before and what you'll see they have
7 done after. Three extended families' lives they
8 were changed forever. The effect was so profound
9 one family member, little Jamie is Frank's son,
10 fortunately was not in the van. He was in a truck
11 ahead. Came back, saw his dad who was lost at the
12 scene. The brothers, Joseph and Jeremy, Joseph
13 himself profoundly injured and Jeremy, the middle
14 son in the van, and saw his dad and his brother
15 after.
16 These effects, these losses, the changes
17 arc what we're asking you to evaluate. Thai’s the
18 hard part for you. That's what you're going to be
19 the judge of. That's what we're going to be
20 asking you to do. Using the trial to compensate
21 these people and hold Goodyear responsible for
22 what damage they caused because of this defect.
23 To give you some impression generally of
24 some of the injuries, and they're going to be
25 expands on by the doctors and it’s not my

1-29-07 AS03395

1 Enriquez and two of his three boys, were in the
2 van when they were driving up through eastern Utah
3 as I told you before. They were following each
4 other. Ernesto, Leonor, Andrew, Armando and
5 Crystal, Koji, Joseph, Jeremy and Jamie in that
6 van. Frank Enriquez was also there.
7 Now, along with, and my apologies to
8 Mr. Callistcr, along with Mrs. Bahena who should
9 not be left out on the side because it's another
10 family but a close family. They were traveling
11 about 9:30 in the morning on L70 in eastern Utah
12 when the right rear tire came apart, caused the
13 van to cross the road, go into the median and roll
14 and roll and roll, and it finally came to rest on
15 its wheels with a shredded tire that's hanging on
16 the rim. And I've asked Brian, our tech, to put
17 him up some pictures to get an impression of what
18 this impact, what this was like.
19 Brian, if you could show the side
20 picture. Next picture, please, and finally the
21 right side, please.
22 That's what was left after the rolls.
23 That's what was left after the impact, and that’s
24 our right rear tire.
25 You’ll be told that the injuries

1-29-07 A503395

1 intention to testify for them. I want to give you
2 a preview of some of these injuries. Ernesto,
3 Mr. Torres, on his own behalf he had facial and
4 scalp laceration, a concussion, left wrist
5 fracture, ulnar nerve damage, carpal tunnel
6 damage. Leonor, his wife, her right eye, neck
7 abrasion, chest wall contusion, bulging disk at
8 C5-6 in her neck.
9 Andrew, their son who's 12 years old,
10 after several days in intensive care Andrew died
11 of massive closed head trauma, blunt chest trauma,
12 blunt abdominal trauma with a liver contusion and
13 ankle fractures.
14 Crystal, their daughter, amazingly
15 bumped, bruised, shocked. Armando, was one of the
16 boxers. We're going to show you he had a closed
17 head injury, concussion, left brachial plexus left
18 shoulder, disk bulge in C3 to seven and
19 depression.
20 Frank Enriquez, after some time at the
21 scene, died of massive head and chest trauma.
22 Jeremy, another one of Frank’s sons, had lumps and
23 bruises. He saw his dad before he died, saw his
24 brother Joseph. Jamie, young man I told you came
25 back and saw his father and his brother, and
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1 Joseph who will be here only for a short time. 1
2 need you lo understand what we're going to do is
3 we are going to bring Joseph here, that's why
4 Jayne is driving up today, because we think he
5 deserves to be seen. Joseph suffered a closed
6 head injury, profound closed head injury, subdural
7 hematoma, brain stem injury, right eye hemorrhage,
8 spleen laceration, pelvic rupture, shortened life
9 expectancy, broken ribs.
10 Koji, concussion, right femur fracture,
11 hypertension fracture C6, compression fracture Cl.
12 He had an anterior cervical fusion, right wrist
13 and right hip fracture. And Ms. Tapia died of
14 trauma.
15 You're going lo be told of the effect of
16 a loss where a boy, a man and a grandmother died.
17 Three boys, Jeremy, Jamie, Joseph, lost their dad.
18 Jeremy and Jamie lost the ability to meaningfully
19 communicate with their brother. Victoria and
20 Jayne will tell you about their brother Frank
21 Enriquez, and Lconor will tell'you about their son
22 Andrew, about the eiTect on their son Armando and
23 their daughter Crystal who lost her brother.
24 Armando lost his brother, the use of his arm, and
25 Koji his neck. You’ll learn that they each live
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planner, an individual when you have catastrophic 
losses like this what is going to be needed for 
the rest of these peoples' lives to maintain and 
care for them and have some quality of life.
She'll be here with a plan for Joseph,

You'll have life expectancy charts for 
Frank, Andrew, Mrs. Bahcna, and they will tell you 
how long they should have lived but for what 
happened because of Goodyear. And for Joseph how 
his life expectancy has been shortened, the cost 
of his Dresent care, the cost and need of his
future care.

Robert Johnson he's a doctor of 
economics is going to be here to testify and he's 
going to quantify these losses and he's going to 
tell you how he arrived at these numbers using 
some real cold statistics like life expectancy 
charts and things that economists use. And it's 
going to be quantification of one of the major 
aspects of these families' loss, but the part he 
is not going to quantify for you but tell you that 
economists recognize is something called the loss 
of enjoyment of life, it’s commonly called 
hedonic damages. It's part of the general damages 
that a person suffers, and he's going tell you

1-29-07 A90339S

1 every day with that memory and its effect, and
2 they are, as I said, all about family.
3 Joseph - Brian, do you have Joseph’s
4 picture, please. Go back would you please. I
5 apologize. As I went through to do this and I
6 forgot that and 1 apologize to the families. Show
7 the picture of Frank with the boys. Frank
8 Enriquez is one of the individuals who died at the
9 scene survived by his three children, Jamie,
10 Jeremy and Joseph on the right. Andrew, Ernesto
11 and Lennox's son. May we have one picture of
12 Andrew, please. And may I see a picture of Joseph
13 now, please. Joseph is in a community home core
14 setting in California, you'll be told, near his
15 aunt Jayne, and she takes care of him, visits him,
16 takes care of him at her home, takes him out and
17 helps. She also cares for Jamie and Jeremy.
18 They’re going to be here tomorrow.
19 Koji is living and working in California
20 with his uncle now. Armando he will tell you
21 continues to have some hope for his shoulder.
22 You're going to be presented with the
23 hard facts that 1 told you about, (he exhibits,
24 the bills through Ms. Hedrick. Ms. Hedrick,
25 you'll leam, is a registered nurse, a life care

I-29-07 A50339S

1 that while economists recognize there's a value to
2 loss of enjoyment of life, it’s up to you, it's
3 going to be your judgment, not his, needed to
4 determine the value in addition to these hard
5 numbers you're going to be presented.
6 The loss of enjoyment of these people's
7 lives, loss of care, comfort, and society of their
8 loved one, the pain and suffering that they have
9 endured, all part of the general damages because
10 you're going to be asked to value not only Ernesto
11 and Leonor's injuries that they received, you're
12 going to be asked to value the loss of their son,
13 their daughter's injuries; Frank, loss of his life
14 with his son Joe, Jeremy, and Jamie and the loss
15 of their dad. Armando's, Koji's, Jeremy’s,
16 Jamie's emotional and physical trauma. Joseph,
17 who is living only with the constant support of
18 others, the value of that.
19 And you're going to see and hear some
20 depositions by medical providers and testimony of
21 doctors and pictures of those losses. In Joseph's
22 case you're going to see something called a day in
23 the life film. This is a film that was done ~
24 there's two. We edited them down because we don't
25 want you to sit through the whole day, but edited

NO
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1 down day in the life shows what life is like for
2 Joseph every day, what he goes through, what
3 others have to go through for him. You're going
4 to hear from the doctors and economists or the
5 quantity of his life, how much life he has left,
6 how much life the others who died would have had.
7 You're going to see through the film and from
8 Jeremy and Jamie and Jayne the quality of his
9 life, and that quality is never going to change.
10 It's not going to get any better.
11 We're going to attempt to show you some
12 of what I'm sure are hundreds of ways their lives
13 are changed. We’re going to try and tell you
14 through these families how that change Is never
15 going io go away and how it will affect their
16 families forever.
17 Told you wc only have this one remedy,
18 the remedy is money, payment of money by the
19 company, and one opportunity, and we're going to
20 ask for our clients in this stage of the damage
21 trial for two different kinds of damages, special
22 damages they’ve incurred, the medical bills and
23 the funeral expenses and (he lost wages, the hard
24 numbers 1 told you about. And then you are going
25 to judge these consequential damages, these

9-01 AS0339S

1 you to consider these things we're going (o tell
2 you and we're going to add to it as we go along.
3 Thank you, your Honor.
4 THE COURT: Counsel for Goodyear, would
5 you like to open.
6 MR. CASTO; Thank you, your Honor.
7 MR. CALLISTER: Could I give a brief
8 opening as well?
9 THE COURT: I'm sorry. I overlooked
10 you.
11 MR. CALLISTER: Thank you, your Honor.
12 J promise I'll be brief.
13 Honorable Judge, fellow members of the
14 Bar, ladies and gentlemen of the jury. I'll try
15 to just succinctly summarize. At has done a
16 stellar job.
17 I do not envy you your job. One of the
18 great ironies I've never been in vour position.
19 I've been in this position for a long time. You
20 have a very difficult challenge in front of you,
21 and it is a bit of an inversion of whQt is the
22 typical scenario that you see on TV. You are not
23 being presented with a set of curious facts or
24 allegations and then asked to decide who's right
25 or wrong. That's been done for you. Your sole

1-19-07 A90339S

1 general damages, pain and suffering, the emotional
2 distress. Not only their own bbnhat they ‘ '*
3 suffered because of their other losses directly
4 and indirectly as fathers - you have fathers,
5 mothers, sons, grandmothers, sisters and brothers,
6 and they're all together and their emotional loss,
7 the loss of the care, comfort, and society of
8 loved ones, the loss of enjoyment of life for each
9 of them.
10 The limitations you're going to be told
11 about by Armando, by Koji, by Ernesto, what
12 Victoria has seen of her nephews and what Jayne
13 sees of her nephews every day and in particular
14 Joseph because you can't fix it, but we're
15 going — you're going to be instructed you can and
16 we're going to argue that you should provide the
17 only justice these families have, the only justice
18 they’re ever going to get and that's compensation,
19 a money award for the losses that they suffered
20 for the losses they will forever suffer after
21 we're all gone all of which was caused by
22 Goodyear.
23 We appreciate your time in listening.
24 We ask that you please do pay attention to ■ ■ -
25 everything everyone says on both sides, and we ask

1-29-01 AS03395

1 job hence is to decide what Is the appropriate
2 amount of compensation that these family members
3 ore entitled to under the law.
4 I'd like to take a brief second just to
5 remind you who I represent, and I'll ask them to
6 stand up. On behalf of the estate of the late
7 Evertina sometimes referred to as Tapia, sometimes
8 Bahena but we're going to refer to her as Berta
9 the mom, is Teresa Bahena. Next to her one of her
10 sisters Rocio, next to her Maria, all here today
11 but Teresa especially because she appears
12 individually on behalf of the estate. Thank you.
13 Two sisters are not here today. They
14 could not travel to be with us. There's really
15 one other sister, Leonor, who you've already met.
16 This is kind of the sevensisters'
J 7 story, ond it begins as early as 1988 when while
18 their mother, the late Evertina, living in Mexico
19 the sisters start to emigrate to the United
20 States. They marry. They're here lawfully. They
21 bear children, they go to work, and by the year
22 2000 or so mom wants to retire and come be with
23 her kids. So Ms. Bahena, Berta, comes up, begins
24 living with two of her-daughters here in her home
25 and all is well. They're traveling, going to
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1 Mesquite, going to the lake, doing thing that any
2 loving 64-year-old, very young grandmother would
3 do with her daughters and granddaughters.
4 Unfortunately that includes, os she'd
5 done previously, accompanying some of her
6 grandsons who she was so proud of and loved on a
7 boxing trip. Amateur boxing was a big particular
8 thrill in their family, and unfortunately, as Al
9 has^shared with you, they wake up on August 16,
10 2004, get back in the car to continue driving, .
11 these three families that are traveling as
12 economically os they can to get back East.
13 By 10:00 a.m. that morning Evertina
14 Bahena is dead, blunt head trauma as a result of a
15 one-car accident as the result of (he failure of
16 Goodyear's tire. That's a given. There ore no
17 defenses to that now. We're merely asking you in
18 this first phase, in which we address as
19 compensatory damages, what is the appropriate
20 amount. And 1 agree with everything my esteemed
21 co-counsel has said; it Is an abysmal failure of
22 the system that that's the only way we can
23 compensate, but that is our system and that is
24 your obligation.
25 We wi 11 present the same type of

1-29-07 A50339S

1 evidence that you’ve heard referred to. The judge
2 will instruct you on how to weigh that evidence.
3 We won't show you a day in the life because, of
4 course, that would be jus! a black screen for the
5 grandmother who is no more.
6 The key to remember, 1 would guess,
7 coming into this from your perspective is the
8 opportunity to issue a punitive verdict will
9 follow, but that's not this phase one, so the
10 phase one will require you to listen closely to
11 the expetls because usually family members are
12 typically rather inept at putting a dollar number
13 on a deceased mother's life. Economic experts can
14 do that within a range, and they can also address' 
l S things like the funeral costs, if there was
16 ambulance costs or hospitalization cost because
17 that testimony can come in. In the case of the
18 late Evertina, there were none. She was dead at
19 the scene, so you'll only hear some evidence of
20 the funeral costs.
21 You'll gel to see and handle her death
22 certificate. You'll see on that death certificate
23 that two of my clients here today, Rocio and
24 Teresa, had to go and identify their late mother's
25 body. They had to travel from where they were

with that job, knowing that would be their duty.
I cannot imagine, I'm sure you cannot, a more 
horrific task. I can't imagine o more horrific 
final moments than the time, that small moment of 
time, the moment Goodyear’s tire blew out and —

MR. CASTO; Objection, your Honor.
THE COURT: Objection is sustained.

This is more in the nature of closing than 
opening.

MR. CALLISTER: Thank you, your Honor.
- and the time of her death. We ask 

you to listen carefully, conscientiously, evaluate 
both types of damages, economics we've spoken of 
as well as that loss of consortium, of having your 
grandmother available to you, having your mother 
available to you. You'll hear one of the key 
components which is these seven sisters lost their 
father who abandoned them more than 25 years ago. 
Mother was everything to them, friend, confidante, 
counselor, grandmother.

We urge you to listen to the evidence, 
give it your own thought process, come to a 
verdict, and we trust it will be a full and fair 
one.

THE COURT: Thank you, Mr. Callister.

1-29-07 A503395

Counsel for the defense, would you like to open.
MR. CASTO: Thank you, your Honor. Good 

afternoon, ladies and gentlemen. My name is Jeff 
Casto, and with my co-counsel 1 represent 
Goodyear. On behalf of Goodyear and myself, I 
would like to extend our condolences to the 
plaintiffs and the families in this case.

This was a very, very serious accident.
There were undoubtedly injuries which occurred.
There were undoubtedly deaths which occurred, and 
as 1 mentioned earlier much of that evidence will 
not be disputed. This phase of the trial does not 
require you to determine whether or not Goodyear 
is liable. Based upon that earlier determination, 
you will not hear any evidence from Goodyear 
during this phase of the trial concerning any 
fault of Goodyear, whether they were at fault, 
whether they are responsible, or whether they arc 
liable for any of the damages that you're going to 
hear in the compensatory phase.

This trial deals with the damages that 
will compensate the families in this case, and we 
need your help in this phase of (he trial to 
listen to the evidence, and based upon all or the 
evidence to make a determination that is fair and
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1 that is appropriate for the injuries and the
2 damages that have occurred.
3 There were ten people in the van on the
4 day of the accident. All of those ten people were
5 different, different ages, different faintly
6 situations. The injuries that they sustained also
7 differ, and there's a wide array of injuries and
8 damages that they have incurred. Similarly there
9 have been a number of experts that have evaluated 
0 this case, and they have a wide array in certain
1 situations of the damages and injuries (hat flow
2 as a result of the accident and will continue into.
3 the future. They will have differences in some
4 instances about the prognosis and about the
3 evaluations of some of (he plaintiffs, and I would
6 ask you to listen to all that evidence because, as
7 I mentioned, at the end of the day we need your
8 help to evaluate what is appropriate and
9 reasonable compensation for each of the

20 plaintiffs.
21 Now, there is a large number of people
22 that have filed suit here, and there is a listing
23 of them. Some of the injuries we don't dispute at
24 all. Cvertina Tapia, also known as Evertina
25 Bahena, was killed in the accident. Her daughters

1 his left wrist and received treatment for that.
2 The medical testimony, and I believe the evidence
3 in the case, will show that as a result of that
4 treatment that he has substantially healed in a 
3 number of those areas. He reported during his
6 treatment with respect to his neck no pain or
7 problems. With respect to his left elbow, that it
8 had healed, no pain or problems. With respect to
9 his left wrist, no pain or problems. He was
10 treated by a Dr. Oliveri. He last saw Dr. Olivcri
11 in January of2005, and he stopped physical
12 therapy in 2004. . .
13 Now, Mr. Torres works as a baker or did
14 work as a baker at the Aladdin. I'm not sure of
15 his current employment. He was back to work full
16 lime in the bakery four months after the accident,
17 so Mr. Torres is not a malingerer. He's certainly
J 8 a gentleman who works for a living and was back to
19 work within four months after the accident. And 1
20 believe that's what the evidence in this case will
21 show.
22 Now, how do we know what the evidence
23 will show? It will come from a variety of
24 sources. Some of the evidence will come from 
23 exhibits, and you'll see those exhibits in
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1 arc listed there. There's another family
2 involving the Torres. There was Ernesto Torres
3 who was in the vehicle. There was Leonor Torres
4 who was in the vehicle, and there were three
5 children: Crystal, Armando and Andres. Andres
6 was killed in the accident, and there's no dispute
7 that that death occurred as a result of it.
8 There was the Enriquez family. Frank
9 Enriquez was the father of three boys. He was
10 killed in the accident. There is no dispute that
11 his death was caused by that accident. His three
12 boys are Jeremy, Joseph and Jamie. And then there
13 is Koji Arriaga. Koji was also involved in the
14 accident.
15 As 1 mentioned, ladies and gentlemen,
16 much of the death and injury damage testimony is
17 not going to be disputed. But you're going to
18 hear expert testimony, and you're going to need to
19 listen to all the evidence in this case because
20 some of the plaintiffs have made varying degrees
21 of recovery, and there is a dispute amongst
22 medical testimony about the degree of that
23 recovery for each o f them.
24 Ernesto Torres was involved in the
25 accident. He injured his neck, his left elbow,

1 evidence. Some of them show on the screen. Some
2 come because there have been depositions taken,
3 and a deposition is simply a case where a person
4 is questioned under oath and there's a court
5 reporter present, and there's a transcript which
6 is created which both lawyers have an opportunity
7 to review. So we have a sworn testimony of
8 various witnesses so we do understand what some of
9 the witnesses are going to say if they've been
10 deposed in this case.
11 Let me go a little bit farther with
12 respect to other plaintiffs in the case. Leonor
13 Torres was involved in the case. She had various
14 injuries. She had injuries to her spine, she had
15 injuries to her knee, and she had injuries to her
16 chest Now, during the course of her medical
17 treatment, she did receive very good care, and she
18 also went back to work after (he accident. In
19 fact, 1 think she's doing the same job after the
20 accident as she did before the accident, but
21 something happened before the accident that part
22 of the evidence will show in this case.
23 And that was that Leonor Torres slipped
24 and fell at work eight months prior to the
25 accident. Now, why is that important? It's
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1 important only because she received extensive
2 treatment for her lower back, for her buttocks,''
3 for her neck pain and far her headaches before the
4 accident She had a problem with her vertebrae,
5 an L5-S1 disk herniation, which was preexisting
6 prior to the accident They took MRIs of Leonor
7 and determined that her MRIs before and after the
8 accident were identical; that since the accident
9 she plays soccer and that after treating it was
10 determined she made maximum medical improvement
11 and not in need of additional treatment for the
12 accident, but the L5-SI disk herniation was not
13 caused by the accident It was preexisting to the
14 accident.
15 Crystal Torres suffered abrasions to her
16 hands. She was treated and released on the day of
17 the accident so her injuries were relatively
18 minor, and I’m not sure that fact is disputed in
19 terms of her physical injuries.
20 Koj i Arriaga was also in the van at the
21 time of the accidenL He suffered a fracture of
22 his Hght femur and he suffered a fracture of his
23 cervical vertebrae, two of his vertebrae. His
24 fracture of his femur was repaired with a surgical
25 plate and screws, and the evidence will show that

1 cuts on his arms. We did not receive any medical
2 bills from him. Jeremy has never seen any doctor
3 for any problems sleeping which was a claim he
4 made during his deposition. He has received
5 counseling and reported that the counseling helped
6 him to learn to deal with the loss of his father
7 which is obviously a tragic event, but he's seeing
8 professional care to cope with that. When he was
9 deposed, Jeremy was going to school.
10 Now, Jamie Enriquez also has a claim,
11 but Jamie Enriquez was not in the van involved in
12 the accident. He did not see his father at the
13 scene of the accident, but he did lose his father.
14 He reports that he's seen and obtained counseling
15 and that the counseling techniques have helped
16 him. He was asked whether he was on any
17 medication for any of his issues, and he reported
18 that he was not.
19 Now, the most serious case is going to
20 involve Joseph. Joseph is the young man who was
21 seriously injured in the accident. Joseph was
22 examined by Dr. Zehler who first saw him in
23 June of 2006. And what Dr. Zehler told us was
24 that with respect to Joseph he did not have an
25 indication that Joseph had any capacity to fixate

1-29-07 A90339S

1 that fracture has healed. He does have injury to
2 his neck which was also repaired surgically with a
3 fusion, and there's been some inconsistent
4 testimony about the nature of the recovery that he
5 has made, but some of the medical records indicate
6 from his treating physician, Dr. Elkanich, that
7 with respect to his cervical fracture it was
8 really minimal neck symptomatology, and that's a
9 note from Dr. Elkanich from a note of November 5th
10 of 2005. Koji was deposed, and during his
11 deposition he testified he didn't want any more
12 neck surgery.
13 Koji is currently employed. He worked
14 as a roofer. Part of his job as a roofer was
15 carrying 40-pound bundles of shingles. Koji, at,
16 (he time his deposition was taken, was not in
17 school and had not finished high school. But with
18 respect to his employment, he told us there
19 weren't any jobs he couldn't do because of the
20 accident. And that after the accident he played
21 soccer, so, again, Koji is a young man who has
22 tried to move on with his life and Hbs  made a very
23 good medical recovery in Q number of areas that he
24 sustained as a result of the accident.
25 Jeremy Enriquez, Jeremy suffered minor

1 - 2 9-07 Ai0 3 3 9 5

1 on anything visually, to see anything visually
2 that he could appreciate. There is a
3 determination that Dr. Zehler ultimately made in
4 terms of his evaluation that Joseph is in a
5 minimally responsive stale. That was (he
6 diagnosis given to him by Dr. Zehler. He thinks
7 that most of the time his function is closer to a
8 persistent vegetative state. He testified that
9 Joseph does not process things visually; that he
10 is not something - not someone who will get
11 function based upon his injuries, and that with
12 respect to his vision and memory it is terribly
13 guarded.
14 Now, there is a life care plan that was
15 dope by the plaintiffs on behalf o f Joseph.
16 Similarly, there was a I i fe care plan evaluation
17 that the defendants did on behalf of Joseph, and
18 you're going to hear both of those individuals
19 testify. The life core planner for the defendant
20 is Edward Workman who's a Ph.D. And what
21 Mr. Workman will tell us is he will give us his
22 experience in formulating life care plans for
23 patients similar to Joseph. So that this was not
24 the first time he had to formulate a life care
25 plan for somebody with the degree of impairment
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1 that an individual like Joseph had sustained.
2 He will tell you whal was involved in
3 formulating his life care plan. He will tell you
4 of all the medical records that he reviewed in
5 order to provide his evaluation; that he
6 personally visited Joseph; that he consulted with
7 the treatment team for Joseph; and that he
8 reviewed various reference sources.
9 Now, Dr. Workman will say is his view of
10 all this information and discussion that his
11 belief is the consensus of the medical opinion is
12 that the physical and neurological condition of
13 Joseph will remain substantially the same, that
14 is, he will not improve; that he is not a suitable''
15 candidate for vocational rehabilitation; that he
16 has a G tube in his stomach into which (hey
17 provide hydration, wary, fluids, as well as food 
IS and medication. And that physical rchabiiitation
19 is not likely to produce any change in his ability
20 for day-to-day function, and that he's not likely
21 to gain much sight.
22 Now, what Dr. workman did was evaluated
23 all the needs of Joseph and will express opinions
24 about what the costs of those are. That the
25 objective of the life care plan is to outline what

1 Dr. Weiner had also done for Frank Enriquez. One
2 of those, that he was unemployed on the date of
3 the accident Secondly, that he had less than a
4 high school education, and there's other points
5 we'll get into when Dr. Weiner is put on the stand
6 with respect to that
7 There's a claim for a wage loss
8 involving Andres Torres. What Dr. Weiner will
9 tell you is that Emcsio and Leonor are cunently
10 employed. He will give you his opinions about the
11 probability of adult children giving money to
12 their parents, and if they give money his opinion
13 will be it was very little.
14 * There’s also'a wage claim involving
15 Evertina, and what Dr. Weiner will tell you is
16 that with respect to her economic claim for her
17 lost wages that she did not give money to her
18 children when she was olive. In fact, heirs gave
19 her money, and that at the time of the accident
20 she was not working and did not have any visible
21 means of support.
22 And 1 mention this just because this is
23 the evidence that you will hear in the case, and
24 as part of the evidence that you need to determine
25 in terms of making a fair, just, and reasonable

1-29-07 AS0339S

1 the appropriate services are based upon Joseph's
2 specific Qnd individualized needs, and that would
3 include all medical products that he would need,
4 all services that he would need, such as
5 occupational therapy, physical therapy, speech ■ •
6 therapy. And he will tell you whal the cost would
7 be for that if Joseph were to remain in an
8 institution as well as the cost as to what it
9 would be if Joseph received care at home.
10 You'll also bear from an economist by
11 the name of Dr. Weiner. The plaintiffs indicated
12 that they have an economist. The defendants had
13 also retained an economist. One thing that's
14 significant that Mr. Massi mentioned about Joseph
15 is that a physician by the name of Dr. Adams 
! 6 testified that Joseph's life expectancy is 25
17 years from the dale of the accident. The other
18 things that Dr. Weiner evaluated when he reviewed
19 Joseph was a loss of wage claim, and he will tell
20 you different things that affect the wages that
21 someone will have in terms of a loss claim, and
22 there is a direct relationship between education
23 and income, and that on the date of the accident
24 that Joseph was not attending high school.
25 There are economic reports that
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1 evaluation of the compensation to which these
2 individuals are entitled.
3 As I mentioned, ladies and gentlemen,
4 liability in this case is not disputed. All that
5 Goodyear asks in this phase of the case is that
6 you listen tot he evidence and that you make an
7 award that is an appropriate and reasonable
8 compensation for these individuals based upon the
9 evidence that you will hear in the courtroom, fro m
10 the witness stand, from the exhibits and from the
11 deposition testimony. Thank you very much.
12 THE COURT: Thank you, Counsel.
13 Counsel, are you ready to call your
14 first witness?
15 MR. BOWERS: May we approach for just a
16 moment, your Honor.
17 THE COURT: You may.
18 IDIf-the-reeord bench conference.)

19 MR. MASSI: With your permission, the
20 first witness is Dr. Smith, the deputy coroner
21 from Grand Junction. May I take Mr. and
22 Mrs. Tones from the courtroom during his
23 testimony.
24 THE COURT: You may.
25 / / /
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All we want to do is get it narrowed down to what 
they really are going to bring, that you are 
allowing them to bring.

THE COURT: They probably don't know 
yet. Probably engineering the case a little bit 
on the road, so what were you supposed to do? You 
were supposed to designate these depositions for 
punitive damages by Wednesday, and then they're 
supposed to designate by Thursday, and I'm 
supposed to get them by Friday, the objections?

MR. LATIOLA1T: The plaintifTs are going 
to designate.

THE COURT: By Wednesday of this week.

15 MR. CALLISTER; We will be able to do it
16 by Wednesday.
17 THE COURT: I would guess that that
18 would be a little bit helpful. When you designate
19 what you're going to do, I would presume that then
20 they will be able to figure out what witnesses
21 they're going to call to rebut that, so I would
22 hope that - 1 wouldn't hope. By Friday of this
23 week, sometime Friday this week, Mr. Latioiait,
24 you need to give them your exact list of witnesses
25 on punitive damages.

1
2
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6 
7 
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22
23
24
25

know.
MR. LATIOLAIT; There’s staffing issues 

that need to be taken care of in a 48-hour period 
so it would be nice to know ahead of time.

THE COURT: You've got seven people. 
That seems like a lot.

MR. LATIOLAIT: Who are handling live 
witnesses during the trial.

-d Qo *
ATTEST: Full, true and accurate transcript.

\C'

MARY BETH COOK, CCR 1266, RPR
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1 MR. LATIOLAIT: All right.
2 THE COURT: Thank you. Anything else?
3 MR. MASSI: And what their expertise is.
4 Thanks, Judge.
5 THE COURT: I think that should be
6 discovered by now, should it not? We are in
7 trial.
8 MR. LATIOLAIT: They have reports.
9 MR. CASTO: Judge, 1 had my notes from
10 the hearing that the 31 st the plaintiffs were to
11 provide their page line designations, and then
12 February 2nd the defendants were.
13 THE COURT: They have to be to me. I've
14 got to have them that afternoon with objections to
15 them because I've got to rule on the objections
16 over the weekend so when we come back in here on
17 February 5th we know what can be read and what
18 can't be read. When am I supposed to rule on the
19 objections? You have to give them to me this
20 Friday.
21 MR. LATIOLAIT: It would be helpful if
22 wc knew ahead of time what volume of material'
23 we’re getting because we produced a ton of
24 depositions in this case.
25 THE COURT: I guess Wednesday you’ll
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District  Court  file d  in  open court
Pr ATJir rv%TTv™ XT FPB --9 2J1Q?-------20—
Clark  County , Nevada  Charles  J, sho rt

TL6RK OF THE COURT

Teresa  Bahena , individually, and as special 
administrator for Evertina  M, TRUJILLO Tapia  
deceased, Marian a  Bahe na , individually, 
Mercedes  Bahena , individually, Rocio 
Pereya , individually, Lourdes  Meza ,

Deputy

^pUERK OF THE COURT

pENNIFER KIHWEL U3351
Dept. No, 15

; ({fcnns

individually, and Leono r  Torres , as special 
administrator for Andres  Torr es , deceased, 
Leonor  Torres  for Arma ndo  Torres  and

juocrn jdimuuujcz.,
Jeremy  Enriquez  and Jamie  Enriq uez , minors, 
represented as their guardian ad litem, Maria  
Arriaga  for  Koji  Arriaga  represented as his 
guardian ad litem,

Plaintiffs,

Jury  Instructions

V.

Goodyear  tire  and  Rubber  Compa ny , 

Defendant.

INSTRUCTION NO.: /

LADIES AND GENTLEMEN OF THE JURY:

It is now my duty as judge to instruct you in the law that applies to this case. It 

is your duty as jurors to follow these instructions and to apply the rules of law to the 

facts as you find them from the evidence.

You must not be concerned with the wisdom of any rule of law stated in these 

instructions. Regardless of any opinion you may have as to what the law ought to be, 

it would be a violation of your oath to base a verdict upon any other view of the law 

than that given in the instructions of the Court.
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If, in these instructions, any rule, direction or idea is repeated or stated in 

different ways, no emphasis thereon is intended by me and none may be inferred by 

you. For that reason, you are not to single out any certain sentence or any individual 

point or instruction and ignore the others, but you are to consider all the instructions 

as a whole and regard each in the light of all the others.

The order in which the instructions are given has no significance as to their 

relative importance.
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. INSTRUCTION NO.: 3

The masculine form as used in these instructions, if applicable as shown by the 

text of the instruction and the evidence, applies to a female person or a corporation.
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One of the parties to this action is a corporation. A corporation is entitled to the 

same fair and unprejudiced treatment as an individual would be under like 

circumstances, and you should decide the case with the same impartiality you would 

use in deciding the case between individuals.
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INSTRUCTION NO. : £
The evidence which you are to consider in this case consists 

of the testimony of the witnesses, the exhibits, and any facts 
admitted or agreed to by counsel.

Statements, arguments and opinions of counsel are not 
evidence in the case. However, if the attorneys stipulate as to 
the existence of a fact, you must accept the stipulation as 
evidence and regard that fact as proved.

You must not speculate to be true and insinuations suggested 
by a question asked a witness. A question is not evidence and 
may be considered only as it supplies meaning to the answer.

You must disregard any evidence to which an objection was 
sustained by the Court and any evidence ordered stricken by the 
Court.

Anything you may have seen or heard outside the courtroom 
is not evidence and must also be disregarded.

i

JA4389

000153

000153

00
01

53
000153

006442

006442

00
64

42
006442



INSTRUCTION NO. h.

The “clear and convincing evidence” standard of proof for punitive damages is 

different from the “preponderance of evidence” standard on which I instructed you in the 

first part of the trial on injury damages. “Clear and convincing evidence” means evidence of 

such convincing force that it demonstrates, in contrast to the opposing evidence, a high 

probability of the truth of the facts for which it is offered as proof. Such evidence is a higher 

showing than proof by a preponderance of the evidence.
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INSTRUCTION NO. Jz
Whether you assess any punitive damages is in your discretion, but you may only do 

so if it is proven by clear and convincing evidence that the defendant has been guilty of 

malice.
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1 INSTRUCTION NO. £
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“Malice” means conduct that is intended to injure a person or despicable conduct 

which is engaged in with a conscious disregard of the rights or safety of others.
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1 INSTRUCTION NO. 2
“Conscious disregard” means the knowledge of the probable harmful consequences of 

a wrongful act and a willful and deliberate failure to act to avoid those consequences.
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INSTRUCTION NO. /D
To find Goodyear guilty of malice, Goodyear’s malice must have been a legal cause 

of plaintiffs’ injury. A legal cause of injury, damage, loss, or harm is a cause which is a 

substantial factor in bringing about the injury, damage, loss or harm.
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INSTRUCTION NO. //

3 You are not required to assess punitive damages against a defendant even if you find

4 the defendant’s acts were malicious.
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You must decide all questions of fact in this case from the 

received m this trial and not from any other source. 
Y.ou must not make any independent investigation of the facts or 
the law or consider or discuss facts as to which there is no 

®^i^®^c;e. This means, for example, that you must not on your own 
visit the scene, conduct experiments, or consult reference works 
for additional information.

71
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Although you are to consider only the evidence in the case 
in reaching a verdict, you must bring to the consideration of the 
evidence your everyday common sense and judgment as reasonable 
men and women. Thus, you are not limited solely to what you see

ft
and hear as the witnesses testify. You may draw reasonable 
inferences from the evidence which you feel are justified in the 
light of common experience, keeping in mind that such inferences

a
should not be based on speculation or guess.

• A verdict may never be influenced by sympathy, prejudice or 
public opinion. Your decision should be the product of sincere 
judgment and sound discretion in accordance with these rules of 
law.
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1 INSTRUCTION NO.

If, during this trial, I have said or done anything which 
has suggested to you that I am inclined to favor the claims or 
position of any party, you will not be influenced by any such 
suggestion.

. I have not expressed, nor intended to express, nor have I 
intended to intimate, any opinion as to which witnesses are or
are not worthy of belief, what facts are or are not established,0
or what inference should be drawn from the evidence. If any 
expression of mine has seemed to indicate an opinion relating to 
any of these matters, I instruct you to disregard it.
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There are two kinds of evidence; direct and circumstantial. 
Direct evidence is direct proof of a fact, such as testimony of an 
eyewitness. Circumstantial evidence is indirect evidence, that is, 
proof of a chain of facts from which you could find that another 
fact exists, even though it has .not been proved directly. You are 
entitled to consider both kinds of evidence. The law permits you 
to give equal weight to both, but it is for you to decide how much 
weight to give to any evidence. It is for you to decide whether a 
fact has been proved by circumstantial evidence.
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INSTRUCTION NO. : [k

In determining whether any proposition has been proved, you 
should consider all the evidence bearing on the question without 
regard to which party produced it.
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INSTRUCTION NO. : /7
Certain testimony has been read into evidence from a 

deposition. A deposition is testimony taken under oath before 
the trial and preserved in writing. You are to consider that 
testimony as if it had been given in Court.
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The credibility or "believability" of a witness should be 
determined by his or her manner upon the stand, his or her 
relationship to the parties, his or her fears, motives, interests 
or feelings, his or her opportunity to have observed the matter 

to which he or she testified, the reasonableness of his or her 
statements and the strength or weakness of his or her 
recollections.

m
If you believe that a witness has lied about any material 

fact in the case, you may disregard the entire testimony of that 
witness or any portion of this testimony which is not proved by 
other evidence.
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Discrepancies in a witness's testimony or between his 
testimony and that of others, if there are discrepancies, do not 
necessarily mean that the witness should be discredited. Failure 
of recollection is a common enperience, and innocent 
misrecollection is not uncommon. It is a fact, also, that two 
persons witnessing an incident or transaction often will see or 
hear it differently. Whether a discrepancy pertains to a fact 

importance or only to a trivial detail should be considered 
in weighing its significance.
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INSTRUCTION NO. : ik° 
An attorney has a right to interview a witness for the 

purpose of learning what testimony the witness will give. The 
fact that the witness has talked to an attorney and told him what 
he would testify to does not, by itself, reflect adversely on the 

truth of the testimony of the witness.
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A person who has special knowledge, skill, experience, 
training or education in a particular science, profession or 
occupation may give his or her opinion as an expert as to any 
matter in which he or she is skilled. In determining the weight 
to be given such opinion, you should consider the qualifications 
and credibility of the expert and the reasons given for his or 
her opinion. You are not bound by such opinions. Give it the 
weight, if any, to which you deem it entitled.
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INSTRUCTION NO.alfl

Any expert opinion must be founded on the expert’s exercise of science or skill, not 

on mere assumption, hypotheses or speculation. If, for example, an expert cannot base his 

opinion in sufficient probability, you cannot rely upon that expert’s testimony in reaching 

your judgment.
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2 INSTRUCTION NO. :
A question has been asked in which an expert witness was 

told to assume that certain facts were true and to give an 
opinion based upon that assumption. This is called a 
hypothetical question. If any fact assumed in the question has 
not been established by the evidence, you should determine the 
effect of that omission upon the value of the opinion.
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The testimony of one witness worthy of belief is sufficient for the proof of any fact 

and would justify a verdict in accordance with such testimony, even if a number of witnesses 

have testified to the contrary. If, from the whole case, considering the credibility of 

witnesses, and after weighing the various factors of evidence, you believe that there is a 

balance of probability pointing to the accuracy and honesty of the one witness, you should 

accept his testimony.
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It-is your duty as jurors to consult with one another and 
to deliberate with a view toward reaching an- agreement, if you 
can do so without violence to your individual judgment. Each of 
you must decide the case for yourself, but should do so only 
after a consideration of the case with your fellow jurors, and 
you should not hesitate to change an opinion when convinced that 
it is erroneous. However, you should not be influenced to vote

s

in any way on any question submitted to you by the single fact 
that a majority of the jurors, or any of them, favor such a 
decision. In other words, you should not surrender your honest 
convictions concerning the effect or weight of evidence for the 
mere purpose of returning a verdict or solely because of the 
opinion of other jurors. Whatever your verdict is, it must be 
the product of a careful and impartial consideration of all the 
evidence in the case under .the rules of law as given you by the 
Court.
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INSTRUCTION NO.:
If, during your deliberation, you should desire to be further 

informed on any point of law or hear again portions of the 
testimony, you must reduce your request to writing signed by the
Foreperson. The Officer will then return you to Court where the 
information sought will be given to you in the presence of the 
parties or their attorneys.

Readbacks of testimony are time consuming and are not
m

encouraged unless you deem it a necessity. Should you require a 
readback, you must carefully describe the testimony to be read back 
so that the Court Reporter can arrange her notes. Remember, the 
Court is not at liberty to supplement the evidence.
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During your deliberations, you will have all the exhibits which were admitted into 

evidence, these written instructions and a special verdict form which has been prepared for 

your convenience.

In civil actions, three-fourths of the total number of jurors may find and return a 

verdict. This is a civil action. As soon as six or more of you have agreed upon a verdict, 

you must have it signed and dated by your foreperson, and then return with it to this room.
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INSTRUCTION NO.

Now you will listen to the arguments of counsel who will endeavor to aid you to 

reach a proper verdict by refreshing in your minds the evidence and by showing the 

application thereof to the law; but, whatever counsel may say, you will bear in mind that it is 

your duty to be governed in your deliberations by the evidence as you understand it and 

remember it to be and by the law as given you in these instructions, and return a .verdict 

which, according to your reason and candid judgment, is just and proper.
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THE COURT: Good morning. Welcome back to 
pretrial matters In Bahena versus Goodyear. Let the 
record reflect the presence of Mr. Frizell for the 
plaintiffs; Mr. Casto, Mr. Latlolait, Mr. Owens, for the 
defendant.

This morning we're going to go over the 
deposition designations for Mr. Olsen. And I think that 
we should start with Ebanks first and then go to the 
deposition transcript from Aufiero. The reason I say 
that is because I think it’s dearer in the Ebanks 
deposition. The corporate history that Mr. Olsen has 
had with Goodyear Tire and Rubber and then we could skip 
that part in the Aufiero deposition because It seemed to 
be, in the Aufiero deposition, if I can find the right 
spots. It seemed to be somewhat -- it wasn't in there.

In the Aufiero deposition, Mr. Olsen's history 
just wasn't discussed.

Mr. Frizell, do you have an idea in your mind 
of which one you were going to read from first?

MR. FRIZELL: Your Honor, I think that your 

suggestion is fine.
THE COURT: So taking a took at the Ebanks 

deposition, if we turn to page 47 on the bottom, what 
has been marked out, blocked out, as to be read would 
include an objection by Mr. Walker and you can answer
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and then by Mr. Brown, and it would seem that what 

Mr. Walker says should be stricken and then the next 

question by Mr. Brown should be stricken.
Question as it starts about the middle of page 

47 is answered then with an — the answer starts at the 

top of page 4B.
See that?
MR. FRIZELL: Yes, Your Honor.
THE COURT: And then if you go to page 105, the 

answer, you don't have the answer included.
"ANSWER: I don’t recall exactly."
And that needs to be read. So that needs to be 

in. And then on 144 the reading should stop at answer 
being, "Yes," because you haven't highlighted anything 

on the next page. So stop reading at "Yes."
See that?
MR, FRIZELL: Yes, Your Honor.
THE COURT: And then on page 147, again, you've 

boxed a question but not the answer on the next page.
You need to stop reading the answer which is "Right" and 

the last question shouldn't be read.
Now, I didn't have any problems with — I 

didn't mark anything that I found of a technical nature 

in the Aufiero.
Mr. Latlolait, is Goodyear simply going to ask

4

all questions of Mr. Olsen that it wants to ask live and 
not refer to my depositions or also some parts of the 

depositions read?
MR. LATIOLATT: We have no counter designation, 

Your Honor.
THE COURT: And did you have any objection to 

the designations and testimony of Mr. Olsen?
MR. LATIOLAIT: I have a few comments. First,

I think most is cumulative. The plaintiffs have already 
designated. It seems to cover a lot of the same 
testimony that we looked at yesterday.

THE COURT: Well, I agree with you in that 
respect, but since he's the corporate guy that's going 
to testify, I think it's important that whatever he said 
in the past be his predicate to whatever you’re going to 
have him testify to today.

MR. LATIOLAIT: As long as the plaintiffs 
putting on this testimony doesn't prevent us from puting 
on what we wish to have.

THE COURT: He's your witness. I presume he's 
the only guy that's here from Goodyear.

MR. LATIOLAn: The only other comment on page 
33 of Ebanks, the first question on page 33, and 
Mr. Olsen states, “I don’t think that's what I said."
Then he clarifies for response. I think, for

5
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„1 completeness sake, you need to have in his answer.
2 "ANSWER: No. I don't think that's what I

3 said."
4 THE COURT: All right. So on page 33 add, "No.
5 I don't think that's what I said," then question, then
6 the answers. The whole thing for completeness sake.
7 Anything else, Mr. Latiolait?

8 MR. LATIOLAIT: On page 101, the first question
9 is not answered.

10 THE COURT: Well, you’re right. I think that
11 the question needs to be all read together. So the
12 question would be:
13 "If you looked at the chart - 87, 88, 89, and
14 90 ~ the damage claims are almost nonexistence ~
15 strike that.
18 "Is that what you all were also finding, that
17 the early '90s the damage claims were almost
18 nonexistence as far as these tires were considered?"
19 Well, I guess it doesn't make any difference,
20 but you're right. There is no answer. All right.
21 First question is stricken.
22 MR. FRIZELL: Then I'll begin with, "Is that
23 what you're also finding?"
24 THE COURT: Right. "According to the chart."
25 MR. FRIZELL: I'll stay, "According to the

6

1 chart"?
2 THE COURT: Yeah. "According to the chart, is
3 that what you all were also finding?"
4 You may continue, Mr. Latiolait.
5 MR. LATIOLAIT: Your Honor, on page 114 there's

6 a series of questions asked about a travel trailer
7 publication, and when you get to the end of the question

8 and answer, Mr. Olsen is essentially saying he doesn't
9 know about it He doesn’t know the specifics about it.

10 So I think that's a complete lack of foundation.
11 THE COURT: Well, not necessarily. Here's his
12 answer.
13 MR. LATIOLAIT: I'm reading at the bottom of —
14 THE COURT: "Testified earlier some of the
15 trailer travel clubs, folks with the fifth wheels and
16 what have you, talking with each other, had to have
17 documented this in some of their publications that we're
18 aware of."
19 MR. LATIOLATT: And -
20 "QUESTION: They were basically saying in their

21 publication there was a problem with these tread throws
22 going on, on this particular Load Range E tire.
23 "ANSWER: I don't know.
24 "Do you know the specifics -- the specifics of
25 it?"

3 or 21 sheets

1 THE COURT: All right. So the question should

2 be stricken on the bottom of page 114, and the top of

3 page 115.
4 MR. LATIOLAIT: Testimony on 145, the question
5 and answer, there's no context to it.
6 "QUESTION: Are you aware of those types of
7 property damage claims?"
8 There's no identification of what types of
9 property damage claims are being talked about.

10 MR. FRIZELL: If you want to continue to the
11 next question, that might fix the problem, prior to the
12 objection.
13 THE COURT: The question supposes facts that
14 Goodyear never testified to. The question above it, the

15 preceding question, top of 145, presumes facts for which 
1$ Goodyear has never testified. So certainly we don't
17 want to ask that question that’s Introducing Information
18 that Goodyear never substantiated.
19 In fact, I think that Goodyear has consistently
20 testified throughout all Its deposition they were never
21 aware of any individual being hurt in any Goodyear tire,
22 or if they were aware of it, it was a big secret in the
23 legal department and never let it filter down to anybody
24 else in the entire company.
25 So It would be inappropriate and they haven't

8

1 circled It to read the first question. And you're
2 right, It has no context, so Mr. Frtzell, what's your
3 fix here?
4 MR. FRIZELL: Well, can we take out "those
5 types"?
6 THE COURT: No. He’s aware of all the stuff.
7 He's read all the charts, et cetera. So that wasn’t —
8 page 145 is out.
9 Goodyear's objections are sustained.

10 Anything else?
11 MR. LATIOLAIT: Nothing more in the Ebanks,
12 other than the previous objections that were raised in
13 connection with the other transcripts.
14 THE COURT: All right. I understand that.
15 Those are overruled. How about in the Aufiero?
16 MR. LATIOLAIT: Sure. On page 150, Your Honor,
17 there’s discussion that begins regarding some group of
18 120 to 150 tires that are looked at, but there's no
19 context All of a sudden we just jump into a discussion
20 of a 120 to 150 tires.
21 What tires? When were they looked at? Why
22 were they looked at?
23 THE COURT: Well, he doesn't say we never
24 looked at 120, 150, and you can follow that up in your
25 examination of Mr. Olsen because he happens to be here

9
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1 and he can explain that. 1 right, at the punitive phase?

2 MR. LATIOLAIT: Also, on page 177, there’s 2 THE COURT: Yes. We're doing opening

3 testimony that picks up relating to resistance to heat. 3 statements. You will be given that opportunity.

4 That's out of context. I don't know that the jury Is 4 MR. BOWERS: Your Honor, we’re just going to

S going to be able to understand what's being offered. 5 have one reader, right, not a different reader for every

6 THE COURT: I thought it was clear enough. You 6 deposition?
7 got to remember they're building upon all the testimony 7 THE COURT: Right.
8 that Goodyear has provided throughout all these 8 MR. POLSENBERG: Makes absolute sense.
9 depositions regarding all parameters behind the thought 9 MR. LATIOLAIT: I asked counsel this morning.

10 process that ail the engineers put into this as to what 10 They mentioned they had designated testimony from

11 could be the problem. 11 Mr, Olsen from this case. I still have not received it.

12 MR. LATIOLAIT: No other comments, other than 12 MR. FRIZELL: Your Honor, we're working on that

13 cumulative and objections that were raised in connection 13 trying to put it together to give it to them.
14 with the teams examination of these issues. 14 THE COURT: All right. Thank you. 10 o’clock.

15 THE COURT: All right. Thank you. 15 (Whereupon, a break in the proceedings occured.)
16 The staff brought to my attention that there 16
17 was a John L. Smith column in the newspaper today, and 17 THE COURT: Good morning, ladies and gentlemen
18 let me assure you the information did not come from the 18 of the jury. Welcome back to the continuation of part
19 Court. He hates my guts. We don't speak. So rest 19 two of Bahena versus Goodyear. The record will reflect
20 assure that no information came from this source. We 20 the presence of plaintiffs, ail parties, plaintiffs'
21 will -- when the jury comes in — inquire if any of them 21 counsel, defense counsel, all officers of the court, our
22 read it. If they started to read It, they stopped 22 full deliberating jury and our alternate juror. As soon
23 because they realized it was this case or they continued 23 as I And what I'm looking for here, we can get started
24 looking at It. We’ll find out what the situation is. 24 this morning.
25 If any of them read it, I will give an

10
25 This is the second phase of the trial. In the

12

1 instruction that tells them they are specifically and 1 first phase of the trial, you determined compensatory
2 absolutely to disregard everything that was read in the 2 damages. In the second phase, you will determine
3 article. Evidence is only what they hear in the court 3 whether you assess punitive damages against Defendant
4 and that’s the curative Instruction that I can give. 4 Goodyear.
5 If you have one, I can read it. 5 While compensatory damages are intended to
6 MR. POLSENBERG: I've had this issue come up in 6 compensate a wronged party, punitive damages are
7 cases I've done with Mr. Eglet where we happened to have 7 designed solely for the sake of example and by way of
8 articles about him at the time of the trial. I suppose 8 punishing the defendant.
9 we should inquire first if anybody has seen anything 9 If you find that punitive damages will be

10 about this case. If we actually say there was something 10 assessed, there will be a third phase. Before we get
11 in the RJ, they'll run to it. I debated whether to give 11 started with the trial, let me ask: Did anybody read
12 the instruction on don't ask for read backs because it's 12 any articles about this case?
13 time consuming because then they ask for read backs. 13 All right. The jury has been paneled and none
14 THE COURT: I don't give It typically, but 1 14 read any articles. The attorneys will give you opening
15 gave it in this case because we had a multiple of 15 statements in the same order. The plaintiffs' first and
16 witnesses and so many parties, so many claims. In a 16 then the defendants and then the plaintiffs will begin
17 three-day trial I don't give that. 17 calling witnesses.
18 MR. POLSENBERG: We can ask the jury if 18 Mr. Callister, your opening.
19 anybody's read anything and if they have, we can take 19 MR. CALUSTER: May I approach, Your Honor?
20 them Individually. 20 THE COURT: You may.
21 THE COURT: Any suggestions? 21 (Off-the-record bench conference.)
22 MR. FRI2ELL: I think that’s a good suggestion. 22 MR. CALLISTER: Good morning, ladies and
23 THE COURT: All right. Then we're in recess 23 gentlemen of the jury. I know the hours are tedious and
24 until 10:00. 24 long. I'll try to make this opening statement as brief
25 MR. CASTO; We are doing opening statements,

11
25 as I can in regards to this section of the trial.

13
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.1 The Court will ultimately instruct you as to

2 the law in regards to punitive damages, but we need to
3 make dear, or I'd like to make clear, a few things.
4 Soon you’ll be presented, once again as you have before,
5 with instructions that will help guide you through your
6 deliberations hopefully. And some of the phrases --
7 some of the phraseology in that instruction I'd like to
8 just briefly address. In particular, that portion that
9 attempts, if you will, to define what punitive damages

10 are and how they differ from the actual damages that
11 have been the issue so far.
12 The pertinent line reads as follows: "You may,
13 in your discretion, award such damages, quote, If you
14 find by clear and convincing evidence that said

15 defendant was guilty of malice, express or Implied, in
16 the"-
17 MR. CASTO: Objection, Your Honor.
18 THE COURT: Objection is sustained. I
19 understand what you’re doing, but actually the Court is
20 going to Instruct on the law. You're not supposed to
21 instruct on the law in opening statements.
22 MR. CALLISTER: Let me direct my comments to
23 one notion. The key element, I believe, is something
24 called conscious disregard. We believe the evidence has
25 shown and will show ~

14

1 tire — they were well aware of not just the defect In

2 the tire, but perhaps more importantly how to remedy it,
3 how to manufacture a tire that would survive any such
4 sudden blowout without suffering tread separation that
5 was so significant as to cause horrific crashes like
6 this.
7 You will also learn of the involvement of the
8 federal government who brought in, as a result of
9 certain inquiry beginning in the year 2000, a team to

10 Investigate. That, of course, by 2000 our tire had

11 already been manufactured but we believe that the
12 evidence that you will see that is publicly available
13 that reflects on the investigation conducted by what
14 you've learned Is called the Office of Defect

15 Investigation within the US Department of
16 Transportations National Highway Traffic Safety
17 Administration, sometimes referred to as NUTS A, will
18 evidence that once again Goodyear knew and failed to
19 take adequate precautions either to notify those who had
20 such a defective tire on their vehicle dating back into
21 the '90s well before and after the date of the
22 manufacture of the tire in the Bahena case, failing to
23 take appropriate -- all appropriate efforts customary to
24 the industry — to reach out, find individuals at risk,
25 find them and/or somehow replace that defective tire

16

1 MR. CASTO: Objection, Your Honor.
2 THE COURT: Objection sustained. You teli them
3 what you think the evidence will show.
4 MR. CALLISTER: Thank you, Your Honor. The
5 evidence will show in the remainder of this trial
6 through the two witnesses that we have for you to
7 consider the following:. That there were a series of
8 decisions made by Goodyear beginning as early as 1996
9 that evidences, I believe, to your satisfaction that

10 they knew and were aware of the fundamental defect, the
11 flaw that caused all of the Injuries and deaths that you
12 learned of in the past week.
13 That flaw Is sometimes referred to as a tread
14 separation, and it is exactly what it sounds like. That
15 immediate severance of the belts from the carcass
16 sometimes referred to as the tire. What you need to
17 listen to through the evidence that will be presented
18 today, what you need to listen for and asking yourselves
19 is: What did Goodyear know and when did Goodyear know
20 it. I would suggest that will help guide you through
21 the process of interpreting what sometimes can sound
22 like a confusing thicket of information.
23 I believe the evidence will show to your
24 satisfaction that as early as 1996 — certainly by 1997,
25 certainly by 1999, the time of the manufacture of our

15

1 with one that has not suffered that same problem.
2 The remedy was a simple one. You will learn
3 from the evidence the remedy was a simple nylon cap, an
4 additional layer that could be easily installed at the
5 factory at the time for 69 cents. Once you factor in
6 all the costs of the defense, all the costs of having to
7 deal with tragedies like this —
8 MR. CASTO: Objection, Your Honor.
9 THE COURT: Objection sustained.

10 That’s argumentative. Counsel.
11 MR. CALLISTER: I'd like to bring up one brief
12 piece of evidence that you'll have a chance to see, if I
13 could, Your Honor, that would be the ODI closing remedy
14 that you'll have before you as Exhibit 239.
15 THE COURT: Has that exhibit been introduced
16 yet? Has it been admitted as evidence?
17 MR. CASTO: No objection to that, Your Honor.
18 THE COURT: All right. So then you may go
19 ahead and show that. 239 will now be admitted.
20 (Plaintiffs' Exhibit 239 was admitted.)
21 MR. CALLISTER: Thank you.
22 I know it's difficult to read. It is a
23 publicly available document that reflects the conclusion
24 of the efforts by, as you can see in the upper left-hand
25 comer, the US Department of Transportation to look into

17
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.1 this In 2000.

2 1 represent to you that the evidence will show

3 that investigation began in the year 2000 and by that
4 time, as you can read for yourself on the board, there
5 were already 87 known crashes, 158 injuries, and 18
6 fatalities. Why is that important to your
7 deliberations? Because if that's what the federal
8 government knew at the conclusion of their Investigation
9 in 2000, we ask that the question should be, Why did

10 Goodyear not reach out and make efforts appropriate with

11 the knowledge of what the immensity of this tragedy and
12 loss to all of those who still had the subject tire, the
13 LRE, the Load Range E, as we've talked about on their
14 vehicles?

15 We're not talking about the universal vehicle;
16 we're talking about those that needed the extra strength
17 of the LRE. You've heard earlier testimony that the
18 vehicle In question was a small van. Load Range E tires
19 are specifically, theoretically constructed to bear a
20 greater weight load. That's what the evidence will tell
21 you today when you hear from Mr. Kam, a former official
22 with this state institution, NHTSA, who practiced
23 routinely with the ODI Office of Defense, the Office of
24 Defect Investigations within the Department of
25 Transportation.

18

1 case — deadly device. Why?
2 We believe the evidence will dramatically show

3 you they were favoring at all times profits, the bottom
4 line, share price over the value of human lives. There
5 are few times when punitive damages are the appropriate
6 remedy, but when it's appropriate, it's for a specific
7 reason. We're attempting to change corporate decision
8 making at Goodyear.
9 MR. CASTO; Objection, Your Honor.

10 THE COURT: Objection is sustained.
11 MR. CALUSTER: The point of punitive damages
12 is: How do you modify a series of reprehensible
13 decisions? How do you change the conduct of the
14 defendant in this case? You'll hear from certain

15 experts. You'll hear in particular from Dr. Kam, the
16 individual that worked at NHTSA in the area of defect
17 investigation. You'll hear from his report. You'll
18 hear his report makes startling, terribly important
19 expert opinions. That you'll hear from him momentarily.
20 Those include what I've shared with you. They include,
21 most importantly, that Goodyear knew how to remedy it
22 and simply failed to do so. They couid have prevented
23 the tragedy that we have all had to relive during the
24 last two weeks. The decision was made not to.
25 As you listen to the evidence, and studiously

20

1 So the question becomes once again, What did
2 Goodyear know and when did they know It. We believe
3 other evidence will suggest that as early as 1996 when
4 they became internally aware, now this is long before
5 this federal investigation, when they became internally
6 aware that they had a problem tire. They tried to
7 figure out ways to remedy it. The evidence will show
8 you that by 1997, they knew what the remedy was, the
9 nylon cap. And within that same time frame they began

10 implementing that remedy in some portions of the market
11 globally.
12 Where were those areas? The evidence will show
13 you Latin America, Mexico, Turkey, but in the United
14 States, no. An intentional corporate decision was made
15 not once, but repetitively between the years 1996 and
16 the year of our accident, 2004, to not take the
17 appropriate action both to notify those who had this
18 terribly dangerous tire on their vehicle and to cease
19 the manufacture and sale of this device in the United
20 States. That didn't happen until sometime in 2000.
21 That's — as you can tell, that's the year the federal
22 Investigation finally began. But the evidence will show
23 that Goodyear knew and failed to cease manufacture,
24 failed to cease the sale and distribution of this >* I
25 would suggest, and as the evidence has proven in this

19

1 do so, and I know you will think at all times about that
2 simple myth — that simple test that you can apply and I
3 would urge you to do so. What did they know? When did
4 they know it? And perhaps I would add one more phrase,
5 What did they not do? What did they fail to do after
6 having the knowledge? This slavish devotion that I
7 believe you'll see the evidence reveal to profitability
8 as opposed to saving or at least doing all that's
9 possible to save lives on something that is as

10 ubiquitous as the tire that we drive to work on every
11 day.
12 MR. CASTO: Objection, Your Honor.
13 THE COURT: Objection is sustained.
14 MR. CALUSTER: In conclusion, I direct your
15 attention again to the closing of the Investigation that
16 has been referenced in the document before you. You
17 know those numbers have changed, don't you? You know
18 that since 2002, that IB has become at least 21. You
19 know that that number of injuries has risen, that those
20 specific events of August of 2004 that we spent so much
21 time on, did not need to occur. You alone have the
22 power as you go into deliberations.
23 MR. CASTO: Objection, Your Honor.
24 THE COURT: Objection Is sustained.
25 Mr. Calllster, we're not there yet.

21
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1 MR. CALUSTER; To decide what is the future 1 procedures that Goodyear undertakes in the design and
2 remedial action appropriate given the facts. 2 manufacture of its tires, to do everything humanly
3 Thank you for your time. 3 possible to make a product that is safe. But there is
4 THE COURT: Thank you, Counsel. 4 no tire, the evidence will show, ladies and gentlemen,
5 Mr. Casto. 5 that is fail safe. There is no tire that, if abused
6 MR. CASTO: May it please the Court, ladies and 6 enough, will not fail. That product does not exist
7 gentlemen. As counsel Indicated, this is the punitive 7 anywhere in the world.
8 damage phase of the trial. Compensatory damages have 8 Now, the tire In our case, ladies and
9 been determined, and that determination occurred in the 9 gentlemen, has a specific size and it Is a specific

10 first phase of the injury sustained by the plaintiffs in 10 type. It is what's known as an LT, "LT" stands for
11 this case, and the determination of what award of 11 fight truck tire 245/75R16 Load Range E. The 245/75R16
12 damages that this jury has determined for them. And 12 is the size of the tire. Load Range E tires are the
13 that compensation has been made and that verdict was for 13 heaviest tires in the fight truck line. They carry the
14 compensatory damages. 14 highest loads of tires in the light truck line. After
15 The purpose of this phase Is to determine 15 the Load Range E tire, construction of the tire, the
16 whether punitive damages should apply. Punitive damages 16 evidence will show changes from the construction that
17 are not to compensate; they are to punish. The 17 was involved in this case to what is known as an all
18 plaintiff in this case has the burden of proof and the 18 steel medium truck tire which is much more expensive and
19 issue of punitive damages is a serious issue. In fact 19 much more different in terms of the design that it is.
20 the burden of proof for punitive damages is a different 20 As we go through this process, ladies and
21 standard. It is dear and convincing evidence as the 21 gentlemen, you learn about*- through the evidence of
22 Court will Instruct you about that. Not beyond a 22 the methods by which tires are designed and
23 reasonable doubt. Not preponderance of the evidence. 23 manufactured. This Is a construction diagram of the
24 It is clear and convincing evidence. And the plaintiffs 24 components in the tire In this case that the evidence
25 have that burden of proof, the burden of proof to 25 will be presented to you. And the tire involves

22 24

1 determine whether there was malice. Is there going to 1 different components.
2 be evidence shown of malice on the part of Goodyear? Is 2 It begins with the inner-lining because the
3 there evidence shown by plaintiffs in this case that 3 tire in this case was tubeless. In this case, it's
4 Goodyear acted in a despicable manner? That Goodyear 4 inner-liner serves the function of a tube. You'll learn
5 intentionally disregarded known issues? That they 5 about how its tires are constructed that go radially
6 proceeded in a manner that was willful and deliberate? 6 around the tire, hence the term "radial tire," and our
7 The plaintiffs have the burden of proof In this 7 two belts in the tire made out of steel. They go on
B case, ladies and gentlemen, that Goodyear engaged in a 8 opposite directions. There are belt edge gun strips in
9 conscious disregard to injure the plaintiffs in this 9 this tire wrapped around the edge of the steel. There's

10 case. The verdict in this case, at the beginning In 10 a sidewall, a wedge, and a tread, and you'll hear from
11 terms of compensatory damages, there was a determination 11 the experts at Goodyear about all these components and
12 of liability that was given to you and that was not 12 how they're manufactured.
13 contested by Goodyear in the compensatory phase. 13 Can we approach, Your Honor?
14 But this involves punitive damages, and there 14 THE COURT: You may.
15 will be evidence to show that the conduct of Goodyear in 15 (Off-the-record bench conference.)
16 this case does not rise to the level of despicable 16 MR. CASTO: You will learn through the
17 conduct or malicious conduct. It does not rise to the 17 evidence, through the manufacturing process, ladies and
18 level of conscious disregard. 18 gentlemen, that tires are built in a laminate fashion.
19 The evidence in this case will show, ladies and 19 One component after another. It begins with the
20 gentlemen, that Goodyear has been in business since 20 inner-liner, and then these various components made In
21 1898. It is In the business of designing and 21 different parts of the factory are brought together and
22 manufacturing tires. It's very business depends upon 22 then there are the body plies and then there are the
23 the safety of Its products and the care of its 23 beads to the tire which will anchor it to the wheel.
24 customers. 24 The sidewall, the wedge, the steel belts with belt edge
25 You will hear testimony in this case about the 25 gun strips and there are two belts, a bottom belt and a

23 25
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1 top belt, and then the tread. And those are the

2 components that go into the tire.

3 Now, in terms of manufacturing the tire, you’ll
4 hear evidence in this case about the quality control
5 procedures that Goodyear utilizes in its factories to
6 insure that the product comes out as best that It can
7 be. There are various quality control checks throughout
8 every stage, beginning with raw material. There are up
9 to 12 quality control checks during the raw material

10 stage of tire manufacturing. During the component
11 stage, there are up to 27 quality control checks. Each
12 component is verified and tested before It's put Into
13 the tire. There are actually laboratories within the
14 tire factory that will perform physical and chemical

18 tests before the tires and the components are allowed to
16 be built one on top of another. There are up to nine
17 quality control checks during the tire building stage
18 and then tires receive a hundred percent visual and
19 tactile inspection and quality control checks prior to
20 shipping. AH of these are done by Goodyear with a view
21 toward producing the safest product that they can
22 produce.
23 Now, the failure mode in this case involves a
24 detachment of tread and both belts. During Goodyear's
25 normal business, it is constantly on a quest to improve

26

1 belt was coming off of the tread and the bottom belt was

2 staying on the carcass of the tire and the casing or the
3 carcass remained inflated. So the tread and top belt
4 peeled off, but the rest of the tire remained inflated,
5 stayed on the vehicle. The other thing that was unique
6 was there were no signs of heat related failure that
7 they could find.
8 So based upon this failure mode, Mr. Olsen
9 launches an investigation at Goodyear and this is in

10 1995. That failure mode looks like this: A tread and
11 top belt detachment. The bottom belt is on the tire,
12 that's what you see there. Mr. Olsen put together a
13 team of engineers from different areas. It’s called a
14 cross-functional team. He took people from automotive
15 engineering, from customer engineering, from marketing,
16 from the plant quality control, technical people, people
17 from product development, and people from research, and
18 he put ail those people together to evaluate this
19 condition that he saw after seeing six tires.
20 Six tires. This investigation is launched.
21 Now, this goes on from 1995 until about the end of the
22 year, and at that point in time, a second team is going
23 to be created. The reason a second team is going to be
24 created, you'll hear from Mr. Olsen, is because he
25 believed that Goodyear should have people working on

28

1 the performance and the manufacture of Its products.
2 One way Goodyear does that is to review tires that
3 returned from the field for adjustment. And adjustment
4 is simply a warranty return. When a customer brings a
5 tire in for some reason, they're dissatisfied, they
6 don't like the way it rides, or handling of it, some
7 other issues, and those tires are collected by Goodyear
8 and brought back for inspection. And they look at that.
9 They evaluate their adjustment information with the

10 purpose of how can we make our product better every
11 single day of every single year.
12 You're going to hear testimony in this case
13 that one of these adjustment improvement teams was
14 involved with light truck tires. That's going to be
15 Mr. Olsen, who was in charge at that time, and one of
16 the adjustment review episodes that they had, Mr. Olsen
17 saw two tires with a tread and top belt attachment. He
18 had not seen that failure mode before, that was
19 something different. And then a few weeks later he saw
20 a few more tires, and what Mr. Olsen then did at
21 Goodyear was he launched an investigation as to what was
22 happening that was causing this failure mode that he had
23 not seen before involving a detachment of tread and top
24 belt of the tire.
25 That failure mode was unique because the top

27

1 this full time.
2 The people that were on the original team had
3 other jobs at Goodyear in quality control, in marketing,
4 and product developing. Mr. Olson's suggestion was that
5 Goodyear have a team of people and have them do nothing
6 but evaluate this issue full time. So a second team was
7 created in 1996. And it was a cross functional team
8 again that combined people there that had over 200-pius
9 years of experience in technical, research, and

10 manufacturing.
11 They used various quality control tools
12 Involving brain storming. You’re going to hear those
13 terms: Fishbone diagramming, nominal group techniques,
14 Pareto charts, prioritization matrices, Kepner Trago
15 analysis. Those are foreign terms and Mr. Olsen will
16 explain them to you.
17 They used various predictive tools like FEA,
18 interlaminar sheer, holography, shearography,
19 microscopic analysis, and crosslink density, and they
20 used various physical tests and you'll hear about all
21 those from Mr. Olsen, in terms of what was involved in
22 that issue.
23 As this team began, their function was to
24 determine what was the cause of the separation between
25 the belts. And that's a critical issue through the

29
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evidence in this case between the belt separation. They 

came up with what's called a fishbone diagram. A 

fishbone diagram is one of the analytical techniques 
they used at Goodyear and the purpose of that was for 
that — to criticize their product, to do the 
self-critical analyses, and to determine through this 
group of engineers every conceivable design and every 

conceivable manufacturing Issue they could think of that 
could cause a tread belt detachment related to how the 

tires were designed or how the tires were manufactured.
And the whole point of that was, as the heading 

indicates, to identify potential causes for radial light 
truck belt 1-2 separation. The between-the-belt 
separation. The unique failure mode they were seeing in 

these tires, and they looked at all these different 
issues — belt processing; sheering, which Is how you 
cook a tire after you make it called vulcanization; they 
looked at the belt package design; looked at the cure 
processes; they looked at high sheer stresses and they 
did this full time.

Now, the evidence will show that they went 
through various conclusions here, but their analysis to 

date indicates some other factors that construction or 
compound were occurring to cause the crown integrity 
Failures.
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Now, during Mr. Olson's team in 1995, one of 
the things that they discovered was that they had an 
extraordinarily high number of tread belt detachments in 
trailer applications. And there was a specific size, an 
LT 235/85R16 that Is a different size tire than the one 
involved in this case. And It is a different 
application than the one involved In this case.

One of the things that Mr. Olsen team did was 
that they decided to create a special trailer tire and 
add an overlay to that in 1996, One of the reasons they 

discovered the Issue involving trailer application is 
they did a study, and the evidence will show this. They 
actually went to dealers that sold trailers and they 
weighed trailers on these lots -- unloaded, brand new, 
without gasoline, without the hot water tanks filled, 
without luggage, without towing Issues -- and what they 
discovered was that the tires were overloaded by 
113 percent while empty, before they put any load into 
it. These were tires installed by trailer manufactures 
without knowledge by Goodyear. That this is the tire 
that they were putting on vehicles. They weren't 
original equipment for the trailers. They were simply 
tires trailer manufactures were putting on trailers. 
Different size, different application than this case.

Now, this second team went through some

1
2
3
4
5
6
7
8 
9

10
11
12
13
14
15
16
17
18
19
20 
21 
22
23
24
25
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extraordinarily complicated analytical tools, did a lot 
of different things in terms of building tires, and 

you'll hear that from Mr. Olsen. For example, one of 
the things they did is they would build a number Of 
tires in one plant and then ship them to another plant 
where they would be cured, and they do vice versa to see 

if there's some issues in the process of one plant that 
was different than the other that was causing the issues 

they were seeing. They evaluated every one of those 
issues on the fishbone diagram; they couldn't find an 

issue.
They looked at some items involving curing to 

determine maybe if that could be the issue. And they 
formed yet a third team in 1997 to look at curing 

issues. One of the things that you’ll see evidence of 
is that Goodyear saw something called an A Holograph. 
That is a very small void in a tire. They spent a lot 
of time and a lot of money trying to determine what was 
causing the A Holograph, and what they determined was at 
the end of the day, that A holographs had nothing to 
with tread belt detachments and. In fact, A Holographs 
disappear shortly after you cure a tire, it's something 
you find in a freshly cured tire. It goes away after 
It's been cured for a short period of time.

So they did their analyses, these three teams.
32

They went through all these problem solving techniques 
and they couldn't Find a root cause. They couldn't find 

a defect in the design of Goodyear tires. They couldn’t 
find a defect in the manufacture of Goodyear tires.
They were seeing some increase in this tread belt 
attachment because external factors were changing for 
some of these tires. There were more severe service 
applications like the trailer tires.

And another thing happened in the mid-1990s.
The speed limit changed in the interstate highway system 
from 55 to 70 miles an hour. And with increased speed 
comes increased propensity for tread belt detachments in 
the manner that we see in the teams that Mr. Oisen was 
working with, this tread and top belt.

Now, ladies and gentlemen, the plaintiffs will 
put on a witness by the name of Allen Kam. Mr. Kam's 
not an engineer. He’s not a scientist. He worked at 
NHT5A, but he retired before the evaluation was done 
concerning Load Range E tires. Mr. Kam has no personal 
knowledge of anything involved in any of these 

investigations. Mr. Kam has no personal knowledge about 
anything that was done at NHT5A concerning their 
evaluation of Load Range E tires on behalf of Goodyear.

In fact, the documents Mr. Kam reviewed in this 
case are the same documents Goodyear gave to NHTSA which

33
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.1 reached an opposite conclusion. The defect in this case
2 that Mr. Kam will talk about involves the failure to

3 incorporate a nylon overlay, A nylon overlay is a layer
4 of nylon that goes on top of the steel belts.
5 The evidence wili show that nylon overlay does

6 not prevent puncture Impact damage. They do not prevent
7 tires from being overrun, overload, or underinflated.

8 They do not prevent separation and detachments. Itrs
9 simply another tool used In a tire for certain

10 applications.
11 You’ll hear evidence in this case about the
12 construction of the various tires. One of the things
13 that Goodyear changed in this particular tire involved
14 the belt wire. They actually went to a belt wire that

15 was used in a larger commercial truck tire to provide
16 additional strength. And this wire is actually a bundle
17 of 13 wires. So when you see these steel belts on the
18 tires, each belt core Is actually comprised of 13
19 different filaments brought together.
20 Now, the evidence in this case will show that

21 the tire in this case sustained an impact somewhere
22 before the accident. That Impact broke the steel belt
23 in this tire. And you'll see physical evidence of that,
24 ladies and gentlemen.
25 When the impact occurred, on these individual

34

1 It's colorized on the left for the color scheme of
2 components. On the right is its actual photograph and

3 here are the actual broken belt wires. The top belt is
4 broken, broken from impact severe enough to break belt
5 wires with thousands of pounds of tensile strip.
6 There's microscopic analysis you'll see from the
7 examination which, again, established that at the area
8 of impact, this tire broke under tension from the impact
9 and you'll see the cup-and-cone defect in the

10 photographs.
11 And here’s an actual photograph of the tire in
12 this case. It's got bungee cords on it to hold the
13 tread and both belts on it. And the area to the right
14 and around, they're numbered by clock phase: 12 o'clock

15 at the top, 6 o'clock, 9 o'clock, et cetera. And this
16 tire came apart between 2 o'clock and 2:30, where the
17 area of the impact occurred.
18 Multiple broken wires are in that area, and
19 you'll see that on top as well as the underside of the
20 belt. And again the side by side comparison. Now, when
21 these wires fractured as a result of that impart,
22 they're sharp. They're steel wires that are fractured
23 and even if an overlay had been in this case, as this
24 tire notates down the highway, It goes through its
25 footprint. It rotates 650 times every mile fully loaded

36

1 filaments, there will be physical evidence that these
2 broke under tension. It’s called a cup-and-cone break.
3 Which is an indication that these cables broke under
4 tension. Can you sea the cup and the cone there? That
5 break extended along a significant portion of the top

6 belt. And that Impact occurred before the accident
7 sequence.

8 The evidence In this case will show, ladies and
9 gentlemen, that notwithstanding the absence of a nylon

10 overlay, this tire would still have failed. If the

11 nylon overlay had been there, the tire in this case
12 would still have failed. That will be the evidence
13 presented by Goodyear. And as this tire was going down
14 the road after it sustained this impact damage, some
15 period before it began to develop a separation. And
16 that separation grew to the point that the tread and
17 both belts detached from the tire, which is different
18 from the failure mode study by NHTSA, which is different
19 from the failure mode Mr. Oisen determined in the three
20 teams.
21 This is the detachment of tread and both belts,
22 which can only occur If you break the top belt, and
23 you'll see evidence of this. 360 degrees around the
24 tire, the tread and both belts are off the tire. This
25 is a picture of it taken during the tire examination.

35

1 on a van. Even if an overlay had been present, the
2 evidence wili show that these wires would have cut
3 through the overlay which is simply a thin layer of
4 nylon and the tread belt detachment would have occurred.
5 Different failure mode than one evaluated by Goodyear
6 with a top belt coming off, with the bottom belt staying
7 with the carcass.
8 Again, the number one and the number two belts,
9 all the information in terms of Mr. Olson's studies and

10 the evaluation by NHTSA involved that failure mode, not
11 this failure mode. Tires that look like this; not tires
12 that looked like the one in our case.
13 So the Tread Pro tire is substantially
14 different from the Bahena tires because the Tread Pro,
15 the one evaluated by Goodyear and by NHTSA, the tread
16 and top belt detached. The Bahena, tread and both belts
17 detached. The Tread Pro tire, no broken belt wires;
18 Bahena, numerous broken belt wires. Tread pro, no
19 frayed belt wires; Bahena, multiple frayed wires. The
20 Tread Pro, the casing remained inflated. And the
21 vehicle controllable. In the Bahena, multiple casing
22 splits. After this tread and top belt detached in the
23 Bahena case, the tire went flat instantly because both
24 the belts came off the tire.
25 Now, there’s information that was provided by

37
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,1 Goodyear to NHTSA In terms of why factors were 1 over that 9-year period from 1991 to 2000, and 44 of
2 changing — about heavier vehicles, and more of them 2 those involved personal injuries. So 44 injuries or
3 larger vans, larger pickups, 15-passenger vans. The 3 accidents Involving injuries out of 22 million tires
4 visual analysis that Goodyear had done indicated that 4 made over 9 years.
5 after the tread and top belt came off, there was no loss 5 The evidence will further show that Goodyear
6 of air and, therefore, the operator could maintain 6 evaluated those tires that were involved in those 44
7 control of the vehicle. 7 accidents and those tires showed evidence of impact,
8 Goodyear provided all this information to 8 punctures, and improper repairs.
9 NHTSA. In fact, Goodyear already completed its 9 But there's more. As a result of NHTSA's

10 evaluation before NHTSA ever asked for information. And 10 evaluation, and NHTSA's concern about 15-passenger van
11 what that evidence showed was that there was a total 11 stability, Goodyear offered to provide a replacement
12 population of these radial light truck Load Range E 12 program for owners of 15-passenger vans. That’s
13 tires of 22 million tires. 13 important because the van in this case is a 15-passenger
14 MR. BOWERS: Your Honor, may we approach? 14 van. So Goodyear does that. And Goodyear proceeds then
15 THE COURT: You may. 15 to follow the protocol with NHTSA to notify registered
16 {Off-the-record bench conference.) 16 owners of 15-passenger vans.
17 MR. CASTO: You'll learn from the evidence in 17 The evidence will show that what NHTSA does and
18 this case in terms of why tires fail. You'll hear 18 what Goodyear does is contracted with a company, R.L.
19 evidence in this case about the van involved in this 19 Polk. R.L. Polk has agents throughout the United
20 case which had a mismatch of tires on it. They were 20 States, and every state, and their job is to assemble
21 passenger tires on the front of the van the Bahenas' 21 registration information for different vehicles. And
22 were driving. It had two P-metric which is the 22 based upon the vehicle Identification number, they can
23 passenger tires on the front. It had two light truck 23 notify people, whether it's an automobile company or a
24 tires on the right, the right rear and the left rear, 24 tire company, about replacement programs. So Goodyear
25 and it actually had a spare tire which had a third size 25 followed that procedure. In March of 2002, the owner —

38 40

1 tire, which was a passenger tire, a third different 1 the registered owner of the van in this case received a
2 size. 2 letter sent by Goodyear notifying them of the voluntary
3 The evidence will show that a prior renter of 3 replacement program. But the van had been sold by that
4 this van, driving this van Involved in the accident, 4 time, and the current owner of Garm Rentals wasn't
5 sustained a tread belt detachment on Cooper Tires, prior 5 notified. But Goodyear undertook what was the
6 owner — prior renter of the van. Now, that was a 6 replacement program, voluntary on that part, to do this
7 detachment of the tread and top belt, the kind that 7 and that notice went out.
8 Mr. Olson's team evaluated, not a detachment of tread 8 Based upon the ODI closing resume, based upon
9 and both belts. 9 NHTSA's evaluation of the Goodyear data the same data

10 Now, In 2000, NHTSA opened an evaluation. It's 10 that Mr. Kam says leads into a different conclusion
11 called a preliminary evaluation of Goodyear Load Range E 11 NHTSA dosed its evaluation of PE 46. NHTSA did not do
12 tires. Goodyear gave NHTSA thousands of pages of 12 anything further. NHTSA agreed to keep open its
13 documents about all the testing it had begun by its 13 evaluation of PE 46, but to this day, there has been no
14 teams. All the information NHTSA requested was provide 14 further conduct, no further activity with respect to
15 by Goodyear, They did their evaluation and they closed 15 NHTSA concerning Load Range E tires.
16 their evaluation of Goodyear Load Range E light truck 16 Ladies and gentlemen, the evidence in this case
17 tires. 17 that you'll see that I've outlined for you does not
18 And the dosing resume that Mr. Callister 18 establish the elements that the plaintiffs need to
19 showed you during his opening statement will be in the 19 establish to prove punitive damages. The conduct of
20 evidence here and that dosing resume showed that there 20 Goodyear In this case was not malicious, was not evil,
21 were 22,672,000 Load Range E tires manufactured from 21 was not despicable.
22 1991 to 2000. Those tires are made in 14 different 22 The evidence will show that the conduct of
23 sizes, 144 different models in various construction 23 Goodyear was exactly the opposite. That Goodyear
24 types. 24 undertook a scientific methodology, evaluated the
25 There were 87 crashes out of 22 million tires 25 situation, and reached a resolution to notify registered

11 of 2
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;1 owners of 15-passenger vans before this accident
2 occurred. They did all those things. And as a result
3 of that, ladies and gentlemen, at the end of this case,
4 I will ask you the defense verdict with respect to
5 punitive damages on behalf of Goodyear.
6 Thank you.
7 THE COURT: Thank you.
8 Counsel, you may call your first witness.
9 MR. CALLISTER: Yes, Your Honor, we call Allen

10 3. Kam.
11 THE COURT: Mr. Kam, will you please come
12 forward and take the witness stand to be sworn.
13 (Whereupon, the testimony of Alien J. Kam
14 was sealed per order of the Court.)
15
16
17
18
19
20 
21

ATTEST: FULL, TRUE, AND ACCURATE TRANSCRIPT.

-oOo-

Blanca I. Cano, CCR No. 861
22

23
24
25
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A-16-731244-C 

PRINT DATE: 05/28/2020 Page 1 of 1 Minutes Date: May 28, 2020 

 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

 
 
Product Liability COURT MINUTES May 28, 2020 
 
A-16-731244-C Robert Ansara, Plaintiff(s) 

vs. 
First Street for Boomers & Beyond Inc, Defendant(s) 

 
May 28, 2020 10:00 AM Minute Order  
 
HEARD BY: Scotti, Richard F.  COURTROOM: Chambers 
 
COURT CLERK: Elizabeth Vargas 
 
PARTIES  
PRESENT: 

Minute Order- No parties present. 

 
JOURNAL ENTRIES 

 
- With regard to the parties competing Orders, on Striking Defendant Jacuzzi’s Answer, the Court 
finds that a hearing and argument is necessary. Accordingly, the Court SETS a Hearing on this matter 
for Monday, June 29, 2020 at 9AM. Further, the Court MOVES Defendant Jacuzzi’s Motion to Clarify 
the Parameters—set for June 29th in chambers—to the Oral Calendar, so that both matters can be 
heard together.  
 
Parties are encouraged to call-in/login to Blue Jeans via your app use this link: 
https://bluejeans.com/660959082; or the following phone number: 408.419.1715. The specific session 
ID number will be provided prior to the hearing. Parties may also contact the Court Recorder 
directly, at amorosob@clarkcountycourts.us or 702.671.0663, for further information. 
 
CLERK'S NOTE: A copy of this Minute Order was electronically served to all registered parties by the 
Courtroom Clerk, Elizabeth Vargas via Odyssey Efile and Serve. //ev 5/28/20 
 
 

Case Number: A-16-731244-C

ELECTRONICALLY SERVED
5/28/2020 5:56 PM
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OPPM 
BENJAMIN P. CLOWARD, ESQ. 
Nevada Bar No. 11087 
RICHARD HARRIS LAW FIRM 
801 South Fourth Street 
Las Vegas, Nevada 89101  
Phone: (702) 444-4444 
Fax:  (702) 444-4455 
E-Mail: Benjamin@RichardHarrisLaw.com 
Attorneys for Plaintiffs 

 

DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
  

 
ROBERT ANSARA, as Special Administrator of the 
Estate of  SHERRY LYNN CUNNISON, Deceased;  
ROBERT ANSARA, as Special Administrator of the 
Estate of  MICHAEL SMITH, Deceased heir to the 
Estate of SHERRY LYNN CUNNISON, Deceased; and 
DEBORAH TAMANTINI individually, and heir to the 
Estate of SHERRY LYNN CUNNISON, Deceased, 
 
 Plaintiffs, 
 
 vs. 
 
FIRST STREET FOR BOOMERS & BEYOND, INC.; 
AITHR DEALER, INC.; HALE BENTON, Individually, 
HOMECLICK, LLC; JACUZZI INC., doing business as 
JACUZZI LUXURY BATH; BESTWAY BUILDING & 
REMODELING, INC.; WILLIAM BUDD, Individually 
and as BUDDS PLUMBING; DOES 1 through 20; ROE 
CORPORATIONS 1 through 20; DOE EMPLOYEES 1 
through 20; DOE MANUFACTURERS l through 20; 
DOE 20 INSTALLERS I through 20; DOE 
CONTRACTORS 1 through 20; and DOE 21 
SUBCONTRACTORS 1 through 20, inclusive, 
 
  Defendants. 
 

 
CASE NO.: A-16-731244-C 
DEPT NO.: II 
 

PLAINTIFFS’ (1) RESPONSE 
TO DEFENDANT JACUZZI, 

INC. d/b/a JACUZZI LUXURY 
BATH’S OBJECTIONS TO 
PLAINTIFFS’ PROPOSED 

“ORDER STRIKING JACUZZI, 
INC. d/b/a JACUZZI LUXURY 

BATH’S ANSWER AS TO 
LIABILITY ONLY’; and 

 
(2) OPPOSITION TO 
JACUZZI’S MOTION 

CLARIFY THE PARAMETERS 
OF THE WAIVER OF THE 

ATTORNEY CLIENT 
PRIVILEGE THAT WOULD 

BE REQUIRED TO PRESENT 
THAT IT WAS BE ACTING ON 

THE ADVICE OF COUNSEL  

 
AND ALL RELATED MATTERS 
 

 

 

Case Number: A-16-731244-C

Electronically Filed
6/5/2020 10:55 PM
Steven D. Grierson
CLERK OF THE COURT
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Plaintiffs, by and through their attorneys of record, BENJAMIN P. CLOWARD, ESQ., 

and IAN C. ESTRADA, ESQ. of RICHARD HARRIS LAW FIRM, hereby submit this (1) 

Response to Defendant Jacuzzi, Inc. d/b/a Jacuzzi Luxury Bath’s (“Jacuzzi”) Objection to 

Plaintiffs’ proposed Order Striking Jacuzzi, Inc. d/b/a Jacuzzi Luxury Bath’s Answer as to 

Liability Only and (2) Opposition to Jacuzzi’s concurrently filed Motion to Clarify the Parameters 

of the Waiver of Attorney-Client Privilege That Would Be Required in Order to Present Evidence 

That it Was Acting on Advice of Counsel. 

This Response and Opposition is made and based on the papers and pleadings on file 

herein, the following Memorandum of Points and Authorities, and the oral argument of counsel 

that may be heard by this Honorable Court. 

MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION 

 The Court has made clear that “[t]he Court has very carefully considered the evidence 

presented at the Evidentiary Hearing, as well as the existing Affidavits in this case.” 1  After very 

careful consideration, the Court found, in sum: 

Commissioner Bulla and this Court’s orders were clear and Jacuzzi fully 
understood them. Jacuzzi willfully and repeatedly violated the orders by 
failing to produce all discoverable documents and by failing to conduct a 
reasonable search despite knowing how to do so. Jacuzzi’s failure to act has 
irreparably harmed Plaintiffs and extraordinary relief is necessary.2 

 Now that the Court has determined that Jacuzzi has engaged in wrongful conduct, Jacuzzi 

is seeking a second bite at the apple so that it can blame its misconduct on its outside counsel.  

However, as the Court has already found, Jacuzzi was directly involved in all aspects of its own 

discovery misconduct.  Therefore, there is no need for a second phase of the Evidentiary Hearing 

because the evidence already shows striking Jacuzzi’s Answer would not unfairly punish Jacuzzi 

for its outside counsel’s conduct. 

 Should the Court require a second phase, however, then the Court must allow Plaintiffs to 

conduct discovery regarding Jacuzzi’s discovery conduct and require a broad waiver of the 

 
1 March 5, 2020 Minute Order. 
2 March 5, 2020 Minute Order. 
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attorney-client privilege for all communications regarding all aspects of Jacuzzi’s discovery 

conduct. 

II. THERE IS NO NEED FOR A SECOND PHASE  

 Jacuzzi objects to Plaintiffs’ Proposed Order and argues that the Court should refrain from 

entering an Order striking Jacuzzi’s Answer so that Jacuzzi can determine whether to move 

forward with a second phase of the Evidentiary Hearing in which it can assert the advice-of-

counsel defense.  There is no need for a second phase.  No matter what Jacuzzi’s outside counsel 

has advised Jacuzzi, the Evidentiary Hearing has already showed that striking Jacuzzi’s Answer 

is necessary because Jacuzzi fully understood its discovery obligations and was directly and 

actively involved in all discovery decisions in this case.   

 There is no need for a second phase because the Court has already substantially adopted 

the following excerpt from Plaintiffs’ Closing Brief: 

Mr. Templer testified that he understood that Commissioner Bulla ordered 
Jacuzzi to produce “all incidents involving a walk-in tub” even incidents with “a 
finger being jammed in the door:”3   

THE COURT: Mr. Templer, help me to understand something. You 
said a couple of different times that it was your understanding of 
what the discovery commissioner wanted is documentation of all 
incidents relating to, or resulting in serious personal injury or death, 
before or after the incident -- 

THE WITNESS: Uh-huh. 

THE COURT: -- in this case. And so I'm wondering, so that's what 
your understanding is of what the discovery commissioner wanted 
Jacuzzi to produce. Did you further narrow the parameters of what 
the discovery commissioner asked for, based on your understanding 
the Plaintiff's claims in this case? 

THE WITNESS: No. Not at that time. 

THE COURT: Okay. So -- 

THE WITNESS: That was just looking for -- 

 
3 The reference to a finger being jammed in a door is a reference to the July 20, 2018, hearing, the first hearing on 
Plaintiffs’ Motion to Strike Jacuzzi’s Answer 
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THE COURT: So was it irrelevant then what your understanding of 
the Plaintiff's claims were in complying with the discovery 
commissioner's order? 

THE WITNESS: In complying with that order I think it was 
irrelevant what the Plaintiff's defect claims were. My -- our 
understanding, the company's understanding was she requested 
all incidents involving a walk-in tub, and I think it even 
mentioned a finger being jammed in a door -- 

THE COURT: Right. I saw that. 

THE WITNESS: -- which clearly wasn't relevant to the Plaintiff's 
claims, but our understanding was that that would have to be 
produced as well.4 

Not only did Mr. Templer understand the scope of Commissioner Bulla’s 
orders, he knew that a reasonable search necessarily included a search of 
Jacuzzi’s email systems.  As noted in his July 25, 2018 email, supra, Mr. Templer 
and Jacuzzi knew full well that in order to comply with Commissioner Bulla’s 
order, it was required to search for “[a]ll letters, emails, customer 
service/warranty entries and all other communications and documents (written or 
electronic) that mention or refer to a personal injury sustained in a walk-in tub 
from 1/1/2008 to the present.”5  Additionally, it shows that Jacuzzi knew and 
expected relevant information to be contained in “all databases (both current and 
old), email and other potential locations where the information may be stored.”6 

   
a. Ron Templer Was Directly Involved in Jacuzzi’s Discovery 

Abuses  
 

 Jacuzzi was directly involved in the discovery abuses in this case.  Mr. 
Templer has been intimately involved in this litigation.  Mr. Templer attended the 
depositions of Jacuzzi’s Rule 30(b)(6) witnesses, William Demeritt, Michael 
Dominguez, and Mark Allen.  Mr. Templer was involved in preparing Mr. 
Demeritt for his deposition.7  Mr. Templer attended the November 2, 2019 

 
4  See, Recorder’s Tr. of Evidentiary Hr’g Day 2, attached hereto as Exhibit 202 to Plaintiff’s Closing Brief at 
113:20-115:7. 
 
5  See, Email from Ron Templer, Esq. to Various Jacuzzi Employees, July 25, 2018, Exhibit 217 to Plaintiff’s 
Closing Brief. 
 
6 See, Email from Ron Templer, Esq. to Various Jacuzzi Employees, July 25, 2018, Exhibit 217 to Plaintiff’s 
Closing Brief. 
 
7 See, Recorder’s Tr. of Evidentiary Hr’g Day 2, attached hereto as Exhibit 204 to Plaintiff’s Closing Brief at 97:1-
8.  
 

Q Who prepared you for your deposition? 
A Counsel. 
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hearing before Commissioner Bulla specifically to address any questions 
Commissioner Bulla might have had regarding Jacuzzi’s searches.   
 Additionally, as seen in the binders submitted for in camera inspection.  
Mr. Templer was involved in “quarterbacking” Jacuzzi’s discovery responses.  
As he testified at the Evidentiary Hearing, he is the one person at Jacuzzi that 
worked with outside counsel in responding to discovery.8  Mr. Templer also 
testified that all productions were done in conjunction with outside counsel and 
that all discovery decisions were jointly made, including the decision to 
withhold the Pullen matter. 9 Thus, Mr. Templer and Jacuzzi were directly 
involved in Jacuzzi’s discovery conduct in this case. 

 
Q What counsel? 
A Our in-house counsel and our outside counsel. I think his name was Cools. 

 
8  See, Recorder’s Tr. of Evidentiary Hr’g Day 2, attached hereto as Exhibit 202 to Plaintiff’s Closing Brief at 
144:17-155:7. 
 

Q Well, I'm trying to get answers to questions about what Jacuzzi knew or didn't know. So 
the particular question is if you, Mr. Templer, don't know, then who at Jacuzzi would 
know? 

A In regard to responding to a discovery request? 

Q Yes. 

A Nobody, it should be me. 

Q So you're the only guy? 

A I was the one that dealt with outside counsel in responding to discovery, if that's 
what you're asking. 

 
9 See, Recorder’s Tr. of Evidentiary Hr’g Day 2, attached hereto as Exhibit 203 to Plaintiff’s Closing Brief at 45:2-
46:9. 
 

Q Ultimately, without getting into the -- I guess the substance of any communication, who 
had the decision as to what documents to turnover or not to turnover? Was that Jacuzzi's 
decision or was that Snell Wilmer and outside counsel's decision? 

A All productions and discovery in the case has been in conjunction with outside counsel, 
both Snell Wilmer and Weinberg Wheeler, depending on the timing. 

Q Okay. So as I understand your response, the decision regarding the production of 
documents was a jointly made decision between Jacuzzi and its retained counsel, true? 

MR. ROBERTS: Objection. Overbroad. 

THE COURT: Well, overruled. If -- answer it to the best you can. 

THE WITNESS: Yeah. 

THE COURT: And if you can't, let the counsel know that you need clarification. 
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Therefore, no matter what Jacuzzi’s outside-counsel might testify to in a second phase, 

the fact remains that Jacuzzi fully understood Commissioner Bulla and this Court’s Orders.  

Jacuzzi understood what evidence needed to be disclosed and did not disclose it.  Jacuzzi fully 

understood where to find relevant and discoverable information and did not search the relevant 

places. 

There can be no argument that Jacuzzi acted based upon misinformation or 

misinterpretation from its outside counsel because Jacuzzi has already admitted that it fully 

understood its obligations.  It would be unbelievable for outside counsel to represent to this Court 

that that he/she did not inform Jacuzzi that Jacuzzi was required to produce all documents 

involving injury or death relating to a Jacuzzi walk-in tub from 2008 to present because Ron 

Templer has already testified that Jacuzzi knew that it was required to produce such information.  

Similarly, Jacuzzi cannot now argue that outside counsel advised them not to produce the 

documents because Jacuzzi has already admitted that it understood that they were in fact required 

to do so.  Simply put, Jacuzzi’s own testimony – and all of the evidence presented throughout the 

Evidentiary Hearing – belies any possible advice-of-counsel defense that Jacuzzi could present.  

A second phase would be futile and a waste of Plaintiffs’ and the Court’s resources.  

 
THE WITNESS: Sure. 

THE COURT: All right? 

THE WITNESS: I can't answer any more than I said it a minute ago, is that all discovery 
responses were done in conjunction with outside counsel. 

BY MR. CLOWARD: 

Q Okay. Was there ever, to your knowledge, a discovery response or -- and that could be 
interrogatories, that could be – that could be requests for production, that could be requests 
for admissions, so any of the discovery responses, was there ever a time that you recall 
where it was not a collective decision? 

A No. I mean, I didn't -- or, I mean, the company, exclusively, did not serve any discovery 
responses. All of them were served through counsel. 

Q Okay.  

A And to my knowledge and recollection, all discovery responses were discussed with 
the company before being served 
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III. IF THE COURT PROCEEDS TO A SECOND PHASE, THE COURT SHOULD 
PERMIT DISCOVERY REGARDING THE ADVICE-OF-COUNSEL DEFENSE 

First and foremost, there is no need for a second phase of the Evidentiary Hearing.  

However, should the Court find that a second phase is necessary, the Court must allow Plaintiffs 

to conduct in-depth, meaningful discovery regarding the advice-of-counsel defense.  If Jacuzzi 

asserts the advice-of-counsel defense, then it must necessarily waive attorney-client privilege 

with respect to all communications pertaining to all of its discovery misconduct.  Importantly, 

once Jacuzzi invokes the advice-of-counsel defense, then all communications between Jacuzzi 

and its outside counsel regarding all issues pertaining to Jacuzzi’s long-standing pattern of 

conduct will be at issue and, therefore, relevant and discoverable.   

As the Evidentiary Hearing made clear, Jacuzzi’s discovery misconduct was widespread.  

Jacuzzi breached its obligations under NRCP 16.1 
 

Defendant Jacuzzi breached its obligations under NRCP 16.1; 
misrepresented the facts in its responses to Plaintiffs’ May 1, 2017 
Interrogatories; misrepresented the facts in its response to Plaintiff’s May 
1, 2017 Request for Production of Documents; violated its NRCP 16.1 
obligations which were renewed upon the Plaintiff’s filing of its Fourth 
Amended Complaint, on June 21, 2017; misrepresented the facts when it 
provided its further response in December 2017 to Plaintiff’s May 1, 2017 
Interrogatories; misrepresented the facts in its letter dated April 23, 2018 – 
which followed the parties “meet and confer” in April; violated the Court’s 
Order of July 20, 2018; violated the Discovery Commissioner’s Order as 
reflected in the Discovery Commissioner’s Report and Recommendation of 
August 23, 2018; violated the Discovery Commissioner’s Order of 
September 19, 2018; misrepresented facts to the Nevada Supreme Court in 
its Writ of Mandamus filed on December 10, 2018; and misrepresented the 
facts in its January 9, 2019 discovery response. The nature of each violation, 
as set forth expansively in Plaintiffs’ briefs, shall be more concisely 
summarized in the proposed Order – with isolation and identification of the 
specific violation for each order. 10 
 

Widespread misconduct requires a widespread waiver of the attorney client privilege as 

to all communications relating to all of its misconduct.  Jacuzzi cannot be allowed to limit its 

waiver to just communications regarding responses to written discovery requests and 

 
10 March 5, 2020 Minute Order. 
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communications pertaining to signed orders.  If Jacuzzi is permitted to assert this defense as a 

way to deflect culpability for all of the wrongful conduct that this Court has found, then Jacuzzi 

must also waive the attorney-client privilege for all discovery-related matters.   

Jacuzzi must waive attorney-client privilege on all discovery-related issues, including, but 

not limited to, communications pertaining to NRCP 30(b)(6) deposition witness preparation, 

NRCP 16.1 disclosures, EDCR 2.34 conferences, responses to Commissioner Bulla’s requests for 

follow-ups, discovery strategy, discovery dispute strategy, and any and all other issues pertaining 

to Jacuzzi’s discovery misconduct.  Widespread abuse requires a widespread waiver.  The scope 

of discoverable communications must be as broad as the scope of Jacuzzi’s misconduct. 

Jacuzzi appears to have approached the four-day Evidentiary Hearing as a “free shot,” 

where it would try its best to convince the Court that it had been acting in good faith.  Then, if 

the Court found against Jacuzzi, then and only then would Jacuzzi pivot to its advice-of-counsel 

backup plan.  As the Court surely recalls, the Court gave Jacuzzi the opportunity to present the 

Court with limited information regarding what outside counsel told Jacuzzi about various 

discovery issues.  Throughout the multi-day hearing, Jacuzzi’s corporate counsel and outside 

counsel had ample opportunity to evaluate the evidence being presented to the Court.  Jacuzzi 

was able to decide whether to assert the advice-of-counsel defense.  Jacuzzi consistently refused 

to assert the defense and consistently refused to offer any testimony as to what Jacuzzi was told 

– not advised, just what they were told – by outside counsel.  Now that the Court has found that 

Jacuzzi engaged in willful misconduct, Jacuzzi is considering asserting the advice-of-counsel 

defense but only if the Court agrees to limit what Plaintiffs and the Court are allowed to discover. 

It would be unfair to allow only a limited, narrow waiver of the attorney-client privilege if the 

Court proceeds to a second phase. 

If the Court orders a second phase, Plaintiffs should be permitted to serve written 

discovery on Jacuzzi and its outside counsel regarding Jacuzzi’s discovery conduct throughout 

this case.  Importantly, Plaintiffs should be able to discover not just communications from outside 

counsel to Jacuzzi but also Jacuzzi’s responses to communications.  Internal memoranda, internal 

communications, and other documents which might show Jacuzzi’s understanding of its 
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obligations despite any advice of counsel should also be disclosed.  Additionally, Plaintiffs should 

be permitted to depose Jacuzzi’s outside counsel--Joshua Cools and Vaughn Crawford of Snell 

& Wilmer--on all matters regarding Jacuzzi’s discovery conduct in this case.   Plaintiffs should 

also be permitted to take the deposition of D. Lee Roberts and Brittany Llewelyn on the limited 

issue of communications regarding the Pullen matter only.   

 Finally, it is premature to order that all attorney-client communications should not be 

presented to the jury.  It is entirely possible that communications between Jacuzzi and its outside 

counsel will contain information relevant to Plaintiff’s claims.  Additionally, there may be 

information in privileged communications which would explain to the jury why Plaintiffs do not 

have more evidence of prior incidents, prior complaints, and other types of evidence which would 

go to issues like notice.  Until the Court sees the evidence, it should not order that all 

communications disclosed during the second phase cannot be presented at trial.   
 
VI. PLAINTIFFS HAVE NO ISSUE WITH JACUZZI’S REQUEST TO HAVE 

JACUZZI EMPLOYEES REFERED TO BY THEIR JOB TITLE, NOT BY THEIR 
NAMES 

 

 Plaintiffs agree with Jacuzzi’s request to remove specific names from Plaintiffs’ Proposed 

Order.   

V. JACUZZI CAN DEFEND AGAINST PUNITIVE DAMAGES, BUT IT WOULD BE 
IMPROPER TO TRIFURCATE TRIAL   

 Finally, there is absolutely no need to trifurcate trial.  NRCP 42(b) provides this Court 

with the authority to separate trials, “to avoid prejudice, or to expedite and economize.”  Jacuzzi 

argues the first phase should be limited to compensatory damages but argues that it would be 

prejudiced if Plaintiffs were permitted to present evidence of prior incidents, accidents, or 

complaints because Jacuzzi would be unable to rebut or contextualize such evidence.  That is 

simply untrue. 

Unlike the Bahena case, there are multiple defendants in this case.  Plaintiffs are asserting 

the same claims against Defendant firstSTREET, Defendant AITHR, and Defendant Hale Benton 

as Plaintiffs asserted against Jacuzzi.  There is no extraordinary circumstance or risk of prejudice 
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in allowing Plaintiffs to present their case against all Defendants as normal. The 

firstSTREET/AITHR/Benton defendants can defend liability and Jacuzzi can defend against 

punitive damages.  Plaintiffs are not asking the Court to prevent Jacuzzi from offering rebuttal 

evidence regarding prior incidents, accidents, or complaints during trial.  This approach would be 

more economical and expeditious because it would only require a bifurcated trial (for punitive 

damages) as opposed to a trifurcated trial.11  Plaintiffs should be permitted to present their entire 

case to the jury and then any concerns can easily be handled through specific jury instructions 

and a carefully crafted special verdict form.  

VI. REQUEST FOR EVIDENTIARY FINDINGS AND JURY INSTRUCTIONS 

 Finally, Plaintiffs request clarification from the Court as to whether the Court is granting 

the additional requests for relief listed in Plaintiffs’ Closing Brief.  While the Court’s Minute 

Order accepted Plaintiffs’ factual and legal analysis, Plaintiffs are unsure as to whether the Court 

is granting any of the following requested relief listed in Plaintiffs’ Closing Brief: 

1. Jacuzzi should be ordered to pay the cost of having a third party perform a 

document review of the hundreds of thousands of pages of “hits” referenced in Jacuzzi’s 

Responses to Plaintiff Ansara’s Seventh Set of Requests for Production of Documents. 

2. All documents contained in Evidentiary Hearing Exhibits 1 to 168 should be 

admitted at trial. 

3. A court reporter should be present at each additional session of the forensic 

computer search.  

4. Jacuzzi must produce a copy of the Salesforce database so that Plaintiffs can 

conduct their own search of the data without the need for a Jacuzzi agent to perform the search.  

5. The jury should be instructed that the Court has found that during this litigation, 

Jacuzzi willfully withheld evidence related to other end-users being injured in substantially 
 

11 Arguably, it would unfairly prejudice the non-offending Defendants (firstSTREET, AITHR, and Hale Benton) if 
the jury were to hear the compensatory damages evidence before hearing the liability evidence against firstSTREET, 
AITHR, and Hale Benton while benefiting Jacuzzi. Arguably, learning about the pain and suffering of being 
consciously stuck in a tub for multiple days – with experts explaining how the human body slowly fails without food 
and water – would inflame a jury and make the jury more likely to find liability against firstSTREET. AITHR, and 
Hale Benton in order to find additional sources of recovery for Plaintiffs. Basic fairness requires that Jacuzzi not 
benefit from its misconduct to the detriment of other parties. 
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similar incidents because it knew the evidence was harmful to its defenses in this case 

6. The jury should be instructed that the Court has found that during this litigation, 

Jacuzzi willfully withheld evidence which would tend to show that Jacuzzi had reason to 

anticipate that Sherry Cunnison may slip off the seat into the footwell because it knew the 

evidence was harmful to its defenses in this case. 

7. The jury should be instructed that the Court has found that during this litigation, 

Jacuzzi willfully withheld evidence which would tend to show that Jacuzzi had reason to 

anticipate that if Sherry Cunnison were to slip off the seat into the footwell, she would be unable 

to open the inward opening door because it knew the evidence was harmful to its defenses in this 

case. 

8.  The jury should be instructed that Jacuzzi knew, prior to the subject tub being sold 

to Sherry Cunnison, that other customers had slipped off the seat and into the footwell of 

substantially similar Jacuzzi walk-in tubs. 

9. The jury should be instructed that Jacuzzi knew, prior to the subject tub being sold 

to Sherry Cunnison, that other customers who had slipped into the footwell were unable to exit 

because of the inward opening door. 

10. The jury should be instructed that Jacuzzi knew of other incidents where customers 

had to call 911 or other emergency responders for help exiting the tub because they were unable 

to exit due to the inward opening door and weakened physical conditions being elderly or 

advanced in age. 

11. The jury should be instructed that in response to customer complaints about the 

slipperiness of the tub surface that it began offering various products to customers free of charge 

which were meant to increase slip resistance.  

12. The jury should be instructed that at the time that Sherry Cunnison’s tub was 

manufactured, other walk-in tub manufacturers were manufacturing similar walk-in tubs with 

similar features as Sherry Cunnison’s tub that had outward opening doors. 

13. The jury should be instructed that it was commercially feasible for Jacuzzi to 

produce a tub with the same dimensions as Sherry Cunnison’s tub, but with an outward opening 
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door instead of an inward opening door. 

14. The jury should be instructed that Jacuzzi had a duty to warn Sherry Cunnison of 

the risk of slipping off the seat. 

15. The jury should be instructed that Jacuzzi had a duty to warn Sherry Cunnison of 

the risk of entrapment due to the inward opening door. 

16. The jury should be instructed that a reasonable consumer would not expect that 

the seat of a walk-in tub would be slippery enough to cause the consumer to slip off the seat 

during normal use. 

17. The jury should be instructed that a reasonable consumer would not expect that 

the he/she would become entrapped in a walk-in tub due to the inability to open the tub door. 

18. The jury should be instructed that any evidence in this case relating to an end-user 

slipping in a walk-in tub was not the result of customer misuse of the tub. 

19. The jury should be instructed that any evidence in this case relating to an end-user 

becoming entrapped in a walk-in tub was not the result of customer misuse of the tub. 

20. The jury should be instructed that prior incidents documented in any of the 

admitted Evidentiary Hearing Exhibits are substantially similar to the subject incident such that 

Jacuzzi was on notice of the product’s dangerous attributes prior to the time it sold the tub to 

Sherry Cunnison. 

21. The jury should be instructed that subsequent incidents documented in any of the 

admitted Evidentiary Hearing Exhibits are substantially similar to the subject incident such that 

Jacuzzi consciously disregarded foreseeable and probable harm. 

22. Denial of Jacuzzi’s Motion in Limine No. 1 (motion that seeks to exclude 

“improper” lay witness opinions about tub’s dangerous features). 

23. Denial of Jacuzzi’s Motion in Limine No. 13 (motion that seeks to exclude other 

complaints, incidents, lawsuits that address the tub’s dangerous features). 

24. Denial of firstSTREET’s Motion in Limine No. 4 (that Jacuzzi joined) (that seeks 

to exclude Plaintiff from characterizing tub as “death trap”). 

25. Denial of Jacuzzi’s Motion in Limine No. 21 (motion that seeks to exclude 
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testimony re: how Sherry Cunnison became stuck in tub). 

26. Denial of Jacuzzi’s Motion in Limine No. 4 (motion that seeks to exclude evidence 

re: duration of time Sherry Cunnison stuck in tub). 

27. Denial of Jacuzzi’s Motion in Limine No. 16 (motion that seeks to exclude 

Plaintiffs’ experts from offering “undisclosed” or “untimely” opinions.  Plaintiffs’ experts should 

be permitted to supplement their opinions based upon the document dump that Jacuzzi performed 

after they’d previously testified). 

VII. CONCLUSION 

 As this Court has already found, Jacuzzi actively, willingly, and knowingly participated 

in a long and consistent pattern of discovery misconduct.  There is no need for a second phase of 

the Evidentiary Hearing because the evidence already shows that striking Jacuzzi’s answer would 

not unfairly punish Jacuzzi for the misconduct of its outside counsel.  Should the Court order a 

second phase, Plaintiffs respectfully request that they be permitted to conduct thorough discovery 

regarding Jacuzzi’s advice-of-counsel defense. 

DATED THIS 5th day of June, 2020. 

 RICHARD HARRIS LAW FIRM 

 /s/ Benjamin P. Cloward  
 BENJAMIN P. CLOWARD, ESQ. 
 Nevada Bar No. 11087 
 801 South Fourth Street 
 Las Vegas, Nevada 89101 
 Attorney for Plaintiffs 
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CERTIFICATE OF SERVICE 

 Pursuant to NRCP 5(b), the amendment to EDCR 7.26, and Administrative Order 14-2, I 

hereby certify that on this 5th day of June, 2020, I caused to be served a true copy of the foregoing 

PLAINTIFFS’ (1) RESPONSE TO DEFENDANT JACUZZI, INC. d/b/a JACUZZI 

LUXURY BATH’S OBJECTIONS TO PLAINTIFFS’ PROPOSED “ORDER STRIKING 

JACUZZI, INC. d/b/a JACUZZI LUXURY BATH’S ANSWER AS TO LIABILITY 

ONLY’; and (2) OPPOSITION TO JACUZZI’S MOTION CLARIFY THE 

PARAMETERS OF THE WAIVER OF THE ATTORNEY CLIENT PRIVILEGE THAT 

WOULD BE REQUIRED TO PRESENT THAT IT WAS BE ACTING ON THE ADVICE 

OF COUNSEL as follows: 

□ U.S. Mail—By depositing a true copy thereof in the U.S. mail, first class postage prepaid and 
addressed as listed below; and/or 

□ Facsimile—By facsimile transmission pursuant to EDCR 7.26 to the facsimile number(s) shown 
below; and/or 

□ Hand Delivery—By hand-delivery to the addresses listed below; and/or 

■ Electronic Service — in accordance with Administrative Order 14-2 and Rule 9 of the Nevada 
Electronic Filing and Conversion Rules (N.E.F.C.R.). 

 
Meghan M. Goodwin, Esq. 
Philip Goodhart, Esq. 
Thorndal Armstrong Delk 
Balkenbush & Eisinger 
1100 East Bridger Ave. 
Las Vegas, Nevada 89101-5315 
Telephone: 702-366-0622 
Fax: 702-366-0327 
E-mail: MMG@thorndal.com  
E-mail:  png@thorndal.com  
Mail to: 
P.O. Box 2070 
Las Vegas, Nevada 89125-2070 
Attorneys for Defendants/Cross-

Defendants firstSTREET for 

Boomers and Beyond, Inc. and 

AITHR Dealer, Inc. and Defendant, 

Hale Benton 

 

Vaughn A. Crawford, Esq. 
Morgan Petrelli, Esq. 
Snell & Wilmer, LLP 
3883 Howard Hughes Pkwy., Suite 1100 
Las Vegas, Nevada 89159 
Telephone: 702-784-5200 
Fax: 702-784-5252 
E-mail: vcrawford@swlaw.com  
E-mail: mpetrelli@swlaw.com  
 
D. Lee Roberts, Esq. 
Brittany M. Llewellyn, Esq. 
Weinberg, Wheeler, Hudgins, Gunn & Dial, LLC 
6385 S. Rainbow Blvd., Suite 400 
Las Vegas, Nevada 89118 
Fax:  702.938.3864 
E-mail:  lroberts@wwhgd.com 
E-mail:  bllewellyn@wwhgd.com  
 
Daniel F. Polsenberg, Esq. 
Joel D. Henriod, Esq. 
Abraham G. Smith, Esq. 
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Lewis Roca Rothgerber Christie, LLP 
3993 Howard Hughes Pkwy., Suite 600 
Las Vegas, Nevada 89169-5996 
E-mail: DPolsenberg@LRRC.com  
E-mail: JHenriod@LRRC.com  
E-mail: ASmith@LRRC.com  
Attorneys for Defendant/Cross-Defendant, Jacuzzi, Inc. dba Jacuzzi 

Luxury Bath 

 
     /s/ Catherine Barnhill     
     An employee of RICHARD HARRIS LAW FIRM 
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Page 1 of 12 

RPLY 
D. LEE ROBERTS, JR. (SBN 8877) 
BRITTANY M. LLEWELLYN (SBN 13,527) 
JOHNATHAN T. KRAWCHECK (pro hac vice) 
WEINBERG, WHEELER, HUDGINS, GUNN & DIAL, LLC 
6385 South Rainbow Boulevard, Suite 400 
Las Vegas, Nevada 89118 
(702) 938-3838 
LRoberts@WWHGD.com  
BLlewellyn@WWHGD.com 
JKrawcheck@WWHGD.com  
 
DANIEL F. POLSENBERG (SBN 2376) 
JOEL D. HENRIOD (SBN 8492) 
ABRAHAM G. SMITH (SBN 13,250) 
LEWIS ROCA ROTHGERBER CHRISTIE LLP 
3993 Howard Hughes Parkway, Suite 600 
Las Vegas, Nevada 89169-5996 
(702) 949-8200 
DPolsenberg@LRRC.com 
JHenriod@LRRC.com 
ASmith@LRRC.com  
 
Attorneys for Defendant Jacuzzi Inc.,  
dba Jacuzzi Luxury Bath 
 

DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 

ROBERT ANSARA, as Special Administrator of 
the ESTATE OF SHERRY LYNN CUNNISON, 
Deceased; MICHAEL SMITH, individually, and 
heir to the Estate of SHERRY LYNN 
CUNNISON, DECEASED,  
 

Plaintiffs, 
vs. 
 
FIRST STREET FOR BOOMERS & BEYOND, 
Inc.; AITHR DEALER, INC.; HALE BENTON, 
Individually; HOMECLICK, LLC; JACUZZI INC., 
doing business as JACUZZI LUXURY BATH; 
BESTWAY BUILDING & REMODELING, INC.; 
WILLIAM BUDD, Individually and as BUDDS 
PLUMBING; DOES I through 20; and ROE 
CORPORATIONS I through 20; DOE 
EMPLOYEES 1 through 20; DOE  20 
INSTALLERS 1 through 20; DOE 
CONTRACTORS 1 through 20; and DOE 21 
SUBCONTRACTORS 1 through 20, inclusive,   
 

Defendants. 

 Case No. A-16-731244-C 
 
Dept. No. 2 
 
 
 
 

REPLY TO PLAINTIFFS’ (1) RESPONSE 
TO JACUZZI’S OBJECTIONS TO 

PROPOSED ORDER, and (2) OPPOSITION 
TO JACUZZI’S MOTION TO CLARIFY 
THE PARAMETERS OF ANY WAIVER 
OF ATTORNEY-CLIENT PRIVILEGE 

 

 

 

 

 

 

Case Number: A-16-731244-C

Electronically Filed
6/24/2020 11:23 PM
Steven D. Grierson
CLERK OF THE COURT

006495

006495

00
64

95
006495

mailto:LRoberts@WWHGD.com
mailto:JKrawcheck@WWHGD.com
mailto:DPolsenberg@LRRC.com
mailto:ASmith@LRRC.com


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

Page 2 of 12 

I. THE COURT SHOULD NOT GO BACK ON ITS DETERMINATION  
TO ALLOW JACUZZI AN ELECTION TO PROCEED WITH A SECOND PHASE 

Plaintiffs argue that no second phase is necessary due to the Court’s emphatic 

findings.  That would be deprivation of due process for at least two reasons.  First, the 

Court determined that it would allow Jacuzzi that election during the first phase of the 

hearing, and Jacuzzi relied on it by forgoing other options at the time.  Second, Plaintiffs’ 

reasoning is circular.  They argue that no hearing is necessary because the Court’s 

findings of Jacuzzi’s understanding and independent analysis are definitive; yet, Jacuzzi 

was constrained from presenting that defense at the evidentiary hearing unless it would 

agree to waive the attorney-client privilege. 

This is why Jacuzzi objected to the emphatic language in Plaintiff’s proposed 

order concurrently with filing this motion for clarification of the parameters of any 

waiver during the second phase.  Fairness dictates that the Court refrain from making 

such absolute findings or reaching definitive conclusions about Jacuzzi’s decisions 

regarding what to disclose and how to perform searches.  Unless there is a second phase, 

the Court could find only that Jacuzzi has not demonstrated that it was relying upon 

advice of counsel in the decisions it made and, therefore, the Court assumes that Jacuzzi 

understood the requirements of various Court rulings and acted on its own judgment in 

choosing what to disclose.  In other words, on the record as it stands, the Court could 

conclude only that the potentially mitigating Young factor does not apply. 

The Court certainly should not rely on such findings to go back on its decision to 

afford Jacuzzi the election to present evidence that might undermine those very findings. 

II. THE SCOPE OF WAIVER OUGHT TO NARROW 

Plaintiffs contend that “Jacuzzi must waive the attorney-client privilege for all 

discovery related matters.”  (Opp. at 8:2.)  That cannot be true.  Even where a voluntary 

disclosure results in waiver of the attorney-client privilege, the waiver coincides strictly 

with the subject matter disclosed.  The waiver is only “as to the remainder of the 

conversation or communication about the same subject matter.”  Lisle v. State, 113 Nev. 

679, 701, 941 P.2d 459, 473 (1997) (quotations and citation omitted); see Hernandez v. 
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Tanninen, 604 F.3d 1095, 1100 (9th Cir. 2010) (“Disclosure constitutes a waiver of the 

attorney-client privilege, however, ‘only as to communications about the matter actually 

disclosed.’” (quoting Chevron Corp. v. Pennzoil Co., 974 F.2d 1156, 1162 (9th Cir. 

1992)).  Thus, where a party disclosed “to an outside auditor two legal memoranda 

involving subsidiary tax issues,” that “did not constitute waiver as to all communications 

concerning the hoped-for tax deferral.”  Chevron, 974 F.2d at 1162.  The disclosing party 

“was not required, as a result of the limited disclosure, to provide [its opponent] with 

every document or communication that touched on the more general tax deferral 

question.”  Id.  Rather, waiver is limited “to the particular matters actually disclosed,” 

and it is “an abuse of discretion to broaden that waiver to include” portions of materials 

and conversations never disclosed.  In re von Bulow, 828 F.2d 94, 102 (2d Cir. 1987) 

(cited with approval in Chevron, 974 F.2d at 1162).  If the Court were to impose 

sweepingly a waiver beyond “the remainder of the conversation[s] or communication[s] 

about the same subject matter” that Jacuzzi puts at issue, it would effectively preclude 

Jacuzzi from presenting any advice of counsel defense.  Lisle v. State, 113 Nev. at 701, 

941 P.2d at 473.  Otherwise the sweeping waiver would be punishment in itself. 

III. THE COURSE OF TRIAL: WITH PUNITIVE DAMAGES AT ISSUE, JACUZZI 
MUST BE ABLE TO DISPUTE WHETHER EACH ELEMENT OF PLAINTIFFS’ 
CLAIM HAS BEEN PROVEN BY CLEAR AND CONVINCING EVIDENCE 

Opposing trifurcation, Plaintiffs clarify that they “are not asking the Court to 

prevent Jacuzzi from offering rebuttal evidence regarding prior incidents, or complaints 

during trial.”  (Opp. at 10:3.)  Allowing Jacuzzi to rebut merely prior incidents or 

complaints, however, is not enough.  For Jacuzzi to have a fair trial on punitive damages, 

which Plaintiffs agree Jacuzzi should have, Plaintiffs must prove all of the facts 

necessary to support any award of punitive damages, including the allegedly tortious 

conduct on which it is predicated, and proof that the tortious conduct caused damage to 

Plaintiffs, by clear and convincing evidence.  See NRS 42.005(1). 

The documents and other evidence that the Court found Jacuzzi should have 

produced earlier in the litigation relates only to whether there is a defect in the product 
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and whether Jacuzzi had notice of it. This is presumably why the Court has found liability 

as a sanction. None of the evidence at issue, however, tends to make causation more 

likely than not. Plaintiffs have been in possession of that evidence since the inception of 

the case and a sanction on causation would bear no rational relationship to the 

sanctionable conduct as found by the Court. Plaintiffs should not be relieved of causation 

in the compensatory phase, and they certainly should not be relieved of their even higher  

burden in the punitive phase. 

IV. PLAINTIFF’S REQUEST FOR EVIDENTIARY FINDINGS AND JURY INSTRUCTIONS 

“Plaintiffs request clarification from the Court as to whether the Court is granting 

the additional requests for relief listed in Plaintiff’s Closing Brief.”  (Opp. at 10:10.)  

Jacuzzi assumes the Court deliberately decided not to grant that relief, as any such relief 

would be inappropriate, especially in light of the Court imposition of liability. 

 
A. Admission of Exhibits at Trial 

Plaintiff requests that “all documents contained in Evidentiary Hearing Exhibits 1 

to 168 should be admitted at trial.”  (Opp. at 10:17.)  Nothing should be admitted 

automatically for trial merely because it was admitted for the limited purpose of this 

hearing.  At the outset of this hearing, it was determined that exhibits would be 

introduced and admitted solely for the purpose of this evidentiary hearing.  Indeed, the 

purpose of an evidentiary hearing—to determine an appropriate remedy for alleged 

discovery violations considering the defendant’s state of mind and the prejudice to 

plaintiffs—is very different from the purpose of trial.  See Nev. Power Co. v. Fluor Ill., 

108 Nev. 638, 646, 837 P.2d 1354, 1360 (1992).  Defenses relevant to the evidentiary 

hearing have no bearing on the underlying case, and vice versa.  See Rogal v. Am. Broad. 

Cos., Inc., 74 F.3d 40, 45 (3d Cir. 1996) (vacating sanction based on trial testimony 

because the witness “did not have the same incentive at trial to try to clear up all of the 

apparent contradictions and inconsistencies in his testimony or to try to show his good 

faith as he would have had at an evidentiary hearing on the question of sanctions”).   
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Only evidence that meets the evidentiary threshold for trial should be admitted at 

trial.  Plaintiff provides no reason why the sanction ought to include the Court going back 

on its assurance. 

 
B. With Liability Established, Any Further Discovery 

is Unnecessary, Irrelevant, and Unjustifiably Invasive   

Plaintiffs ask to conduct extensive further discovery and forensic searches (at 

Jacuzzi’s expense), including into the Salesforce database, and with a court reporter 

present.  (Opp. at 10:14.)  That would be improper.  First, a principle rationale for the 

Court’s sanction was to negate the need for any further discovery.  Any further invasions 

would constitute a fishing expedition.  Second, the specific database Plaintiffs mention 

includes information regarding customers of different non-party entities, information on 

many different products, and significantly more than just information on walk-in tubs, 

which account for a small aspect of the Jacuzzi corporate structure.  The database also 

potentially has attorney client information.  An order for production of the database 

would be an egregious error, basically requiring the company to turn over all consumer 

and significant company data for all products, consumers and other companies.  Finally, 

the request ignores plaintiffs’ prior representations and agreement on how searches would 

be conducted.   

If Plaintiffs’ counsel wish to pursue discovery for use in their other cases against 

Jacuzzi, that discovery should be at their burden and expense in those cases, which are 

based in a different jurisdiction.  

 
C. The Court Can Neither Instruct the Jury on the Course of Discovery 

Nor Admit Evidence Regarding the Litigation History 

Plaintiffs request multiple jury instructions regarding the course of discovery and 

disclosures.  Yet evidence relating to pretrial litigation that they seek to introduce is 

inadmissible.  That evidence inflames the jury (especially in cases like this one that 
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involve punitive damage requests) in violation of due process, cannot be understood by 

the jury, and wastes enormous amounts of time. 

 
1. Courts Routinely Exclude Evidence of Litigation Conduct 

Evidence of litigation conduct is inadmissible because it can inflame the jury, 

particularly when there is a request for punitive damages, as there is in this case.  See 

Bosack v. Soward, 586 F.3d 1096, 1105 (9th Cir. 2009) (“Absent an abuse of process or 

malicious prosecution, ‘a defendant’s trial tactics and litigation conduct may not be used 

to impose punitive damages in a tort action.’” (quoting De Anza, 114 Cal. Rptr. 2d at 

730)); Palmer v. Ted Stevens Honda, Inc., 238 Cal. Rptr. 363, 369 (App. 1987) (“Not 

only was admission of this evidence of defendant’s litigation conduct . . . error, we 

conclude it undermines the integrity of the punitive damage award” because it “inflamed 

the jury so as to disregard the court’s admonitions about its limited purpose”).  That is the 

general rule in civil cases throughout the country.  See DePaepe v. Gen. Motors Corp., 

141 F.3d 715, 719 (7th Cir. 1998) (“A court is entitled to keep the jury focused on the 

claim of liability that requires decision; the judge need not allow the defendant to put the 

plaintiff’s litigation tactics on trial.”); Amlan, Inc. v. Detroit Deisel Corp., 651 So. 2d 

701, 703 (Fla. Dist. Ct. App. 1995) (“Evidence related to the history of pretrial discovery 

conduct should normally not be a matter submitted for the jury’s consideration on the 

issues of liability.”); Palmer ex rel. Diacon v. Farmers Ins. Exch., 861 P.2d 895, 916-17 

(Mont. 1993) (evidence of defense attorneys’ role in meeting with witnesses “was 

prejudicial because it allowed the jury to second guess Farmers’ attorney and to consider 

legitimate defense strategy and proper litigation tactics as evidence of bad faith”). 

 
2. Jacuzzi’s Due Process Rights Would Be Violated 

By Admitting Evidence of Litigation Conduct 

 “Furthermore, due process considerations are implicated to the extent that tort 

damages are based on evidence that a defendant filed motions, appeals and other legal 
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