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EIGHTH JUDICIAL DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 

ESTATE OF GIL BEN-KELY by ANTONELLA BEN-
KELY as the duly appointed representative of the Estate 
and as the widow and heir of Decedent GIL BEN-KELY; 
SHON BEN-KELY, son and heir of decedent GIL BEN-
KELY; NATHALIE BEN-KELY-SCOTT, daughter and 
heir of the decedent GIL BEN-KELY, 

  Plaintiffs, 

 v. 

SPEEDVEGAS, LLC, a foreign-limited liability 
company; VULCAN MOTOR CLUB, LLC d/b/a 
WORLD CLASS DRIVING, a New Jersey Limited 
Liability Company; SLOAN VENTURES 90, LLC, a 
Nevada limited liability company; MOTORSPORT 
SERVICES INTERNATIONAL, LLC, a North Carolina 
limited liability company; AARON FESSLER, an 
individual; the ESTATE OF CRAIG SHERWOOD; 
AUTOMOBILI LAMBORGHINI AMERICA, LLC, a 
foreign-limited liability company; TOM MIZZONE, an 
individual; SCOTT GRAGSON, an individual; PHIL 
FIORE aka FELICE FIORE, an individual; DOES I-X; 
and ROE ENTITIES XI-XX, inclusive, 

  Defendants. 

Case No.:  A-17-757614-C 
Dept. No.: XXVII 
 
BEN KELY PLAINTIFFS’ 
FIFTH AMENDED 
COMPLAINT 
 
 
 

Date of Hearing: N/A 
Time of Hearing: N/A 

 

 Plaintiffs ESTATE OF GIL BEN-KELY, ANTONELLA BEN-KELY as the duly appointed 

Case Number: A-17-757614-C

Electronically Filed
11/5/2020 4:05 PM
Steven D. Grierson
CLERK OF THE COURTCLERK KKKKKKK OF THE COUUUURTRTRTRTTRTRTTTT
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administrator of the Estate and as the surviving widow and heir of decedent Gil Ben-Kely, SHON 

BEN-KELY, surviving son and heir of decedent Gil Ben-Kely, NATHALIE BEN-KELY, surviving 

daughter and heir of decedent Gil Ben-Kely (collectively the “Ben-Kely Family”), by and through their 

counsel, William R. Brenske, Jennifer R. Andreevski, and Ryan D. Krametbauer, with the law firm of 

Brenske Andreevski & Krametbauer, complain and allege against Defendants SPEEDVEGAS, LLC, a 

foreign-limited liability company; VULCAN MOTOR CLUB, LLC d/b/a WORLD CLASS 

DRIVING, a New Jersey Limited Liability Company; SLOAN VENTURES 90, LLC, a Nevada 

limited liability company; MOTORSPORT SERVICES INTERNATIONAL, LLC, a North Carolina 

limited liability company; AARON FESSLER, an individual; the ESTATE OF CRAIG SHERWOOD; 

AUTOMOBILI LAMBORGHINI AMERICA, LLC, a foreign-limited liability company; TOM 

MIZZONE, an individual; SCOTT GRAGSON, an individual; PHIL FIORE aka FELICE FIORE, an 

individual; as follows: 

INTRODUCTION 

a. Fatal Event 

1. On February 12, 2017, Craig Sherwood, a Canadian tourist, was legally on the premises 

of SpeedVegas, located at 14200 S. Las Vegas, Blvd., in Las Vegas, Nevada.   

2. Mr. Sherwood came as a paying customer with the intent of driving several laps around 

the SpeedVegas track in vehicle(s) provided by SpeedVegas.   

3. Gil Ben-Kely, a SpeedVegas driving instructor, was assigned and/or otherwise 

designated, to accompany, instruct, and/or coach Mr. Sherwood as he drove a 2015 Lamborghini 

Aventador Roadster, Vehicle Identification Number: ZHWUR1ZD3FLA03687 (hereinafter 

“Lamborghini” or “Aventador” or “Lamborghini Aventador”), provided by SpeedVegas around the 

SpeedVegas racetrack. 

4. Gil Ben-Kely was an employee of the SpeedVegas corporation. 
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5. The subject Lamborghini Aventador was owned by Phil Fiore.  Mr. Fiore first leased 

the Lamborghini Aventador to Speed Vegas in January 2017. 

6. At the time SpeedVegas furnished Mr. Sherwood with the Lamborghini Aventador, 

Lamborghini had provided the NHTSA with a defect notification that encompassed the subject 

vehicle. 

7. Defendant(s) were made aware of the potential defect notification on or before 

February 11, 2017. 

8. Defendant(s) purposely and intentionally withheld their knowledge of the potential 

defect notification from Gil Ben-Kely and assigned Mr. Ben-Kely to work in the vehicle when they 

knew it could catch on fire based on its defect.  The vehicle subsequently caught fire, killing Mr. Ben-

Kely. 

9. Given Defendant(s) purposeful act of intentionally assigning Mr. Ben-Kely to a vehicle 

with a known defect that could cause death, the statutory protections of Nevada’s worker’s 

compensation statutes do not apply. 

10. Defendant(s) further purposely deceived Gil Ben-Kely into believing the vehicle was 

safe when it was known to be susceptible to catching fire when used for the purposes it was to be used 

at SpeedVegas.  

11. Given Defendant(s) purposeful act of intentionally deceiving Mr. Ben-Kely as to the 

safety of the Lamborghini, the statutory protections of Nevada’s worker’s compensation statutes do 

not apply. 

12. As a part of Defendant(s) deception, Mr. Ben-Kely was instructed not to fully fill the 

gas tank on the Aventador.  Defendant(s) purposely withheld the information from Mr. Ben-Kely that 

overfilling the gas tank increased the risk the vehicle could catch on fire. 

13. Given Defendant(s) purposeful act of intentionally withholding information from Mr. 
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Ben-Kely regarding the risk posed by a full fuel tank, the statutory protections of Nevada’s worker’s 

compensation statutes do not apply. 

14. At the time SpeedVegas furnished Mr. Sherwood with the Lamborghini Aventador, the 

vehicle was equipped with an aftermarket spoiler and exhaust.  The aftermarket spoiler and exhaust 

had been installed on the vehicle, or was commissioned to be installed on the vehicle, prior to the time 

SpeedVegas entered into a lease for the vehicle with Phil Fiore. 

15. Pursuant to the lease agreement between Phil Fiore and Speed Vegas, LLC, 

SpeedVegas, LLC agreed to pay Phil Fiore fifty percent (50%) of the total sales earned by 

SpeedVegas for the rental of the Aventador, less maintenance, tire, and repair costs, plus an additional 

$3,000.00 per month.  Regardless of sales, SpeedVegas, LLC agreed to pay at least a total of 

$6,000.00 per month for the rental of the Aventador. 

16. While driving around the track, and as Mr. Sherwood and Mr. Ben-Kely approached 

and/or struck Turn 1 on the racetrack on February 12, 2017, the Lamborghini veered off the track and 

struck the concrete barrier and tire wall and burst into flames.  

17. Upon noticing the fire, SpeedVegas Fire and Safety employees drove over to the 

Lamborghini and began trying to extinguish the flames with hand-held fire extinguishers.  At that 

time, SpeedVegas did not have a fire extinguishment tank available for use by its Fire and Safety 

employees. 

18. Following the collision, SpeedVegas breached its obligation to provide the appropriate 

worker’s compensation notices and claims forms to Gil Ben-Kely’s widow and/or failed to submit the 

appropriate forms to its worker’s compensation insurer. 

19. Given Defendant(s) failure to provide the appropriate worker’s compensation notices 

and forms to Gil Ben-Kely’s family and/or their failure to submit the appropriate forms to their 

worker’s compensation insurer, the statutory protections of Nevada’s worker’s compensation statutes 
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do not apply. 

20. Prior to February 12, 2017, SpeedVegas was aware of the cost and feasibility of making 

a fire extinguishment tank available for use by its Fire and Safety employees, yet Speed Vegas 

intentionally chose not to purchase or install a fire extinguishment tank. 

21. SpeedVegas Fire and Safety employees were unable to extinguish the flames or remove 

either Mr. Sherwood or Mr. Ben-Kely from the burning vehicle.  The fire department was eventually 

called to the site of the fire.  As a result of the fire, both Mr. Sherwood and Mr. Ben-Kely were burned 

beyond recognition and pronounced dead at the scene. 

b. Marketing by SpeedVegas 

22. Based upon information and belief, SpeedVegas marketed its facility as providing a 

“driving experience” with the “longest and fastest racetrack in Las Vegas” with the “longest 

straightaway” and “No Speed Limit.”   

23. SpeedVegas further marketed its track as being the “only driving experience in Las 

Vegas purposely built to exceed the FIA Level 2 standard.” 

24. Prior to, and at the time of, the incident in question, SpeedVegas further advertised 

and/or employed the use of a “SpeedPass” telemetry board that displayed the fastest lap time driven 

by the last eight cars on the track. 

25. In order for the “SpeedPass” telemetry board to display data from a customer’s driving 

experience, the SpeedVegas coach assigned to the driver needed to carry, hold, and/or bring a cell 

phone with a specially designed “app” with him/her into the vehicle during the driving experience. 

c. Track Design 

26. Based upon information and belief, Robert Barnard and his company, Motorsport 

Services International, LLC, were hired by SpeedVegas, Vulcan Motor Club, Aaron Fessler, Scott 

Gragson, Sloan Ventures 90 LLC, and/or Tom Mizzone to provide guidance and expertise regarding 
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the design of the SpeedVegas track.  

27. Based upon information and belief, Defendant(s) did not have their track design or 

operation approved by any racing sanctioning board, such as the Sports Car Club of America (the 

“SCCA”). 

28. No local, state, or federal laws, regulations, or ordinances governed the SpeedVegas 

track.   

29. No Nevada, or local, agency or body ever approved or disapproved of the design and/or 

track operations of the SpeedVegas track, nor did Defendant(s) ever obtain certification or approval 

by any local, state or federal government with respect to its “race track” or its operations. 

30. No local, state, or federal law required any qualification or professional license to 

design “driving experience” tracks in Nevada, such as the SpeedVegas track.   

31. Although Defendant(s) marketed the SpeedVegas track to amateur drivers with little or 

no driving experience with high-powered sports cars, the turn(s) of the SpeedVegas track were located 

in close proximity to the concrete barrier wall(s). 

32. The close proximity of the turn(s) to concrete barrier walls made it unreasonably 

difficult for SpeedVegas’s customers and/or its employees to avoid hitting the concrete barrier walls 

if they lost control of their vehicle or if the vehicle experienced a mechanical failure. 

33. Turn 1 of the SpeedVegas track was the most dangerous turn on the track. 

34. Defendants knew, or should have known, Turn 1 of the SpeedVegas track could have 

been made safer by building a longer run-off between the curve of the track and the concrete barrier 

wall. 

35. Defendants knew, or should have known, Turn 1 of the SpeedVegas track could also 

have been made safer by binding the tires cushioning the wall both vertically and horizontally and by 

adding another row of tires in front of the concrete barrier. 
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36. The incident in question was at least the fifth crash at SpeedVegas in its first ten months 

of operation. 

d. The Operation 

37. Defendant(s) entrusted powerful, fast, exotic sports cars to amateur drivers at 

SpeedVegas if they simply: (1) had a drivers’ license, (2) wore closed-toe shoes, and (3) were 18 

years of age.   

38. Defendant(s) did not require SpeedVegas customers to disclose medical conditions that 

may cause them to endanger themselves or others while driving on the track. 

39. At the time of the incident that is the subject of this lawsuit, Defendant(s) posted each 

of the last eight vehicles driven on the track’s highest speed (along with the names of the driver and 

the coach) on the SpeedVegas telemetry board, known as “SpeedPass.”   

40. The “SpeedPass” telemetry board stated the speeds driven by the drivers based on the 

use of an iPhone app and may have overstated speed actually driven by each driver. 

41. The “SpeedPass” telemetry board was created, designed, commissioned, requested, 

and/or put into operation by Defendant Aaron Fessler. 

e. The Vehicles 

42. The vehicles at SpeedVegas were not properly maintained, including the Lamborghini 

Aventador that was driven by Mr. Sherwood at the time of the incident that is the basis of this lawsuit. 

43. At the time SpeedVegas leased the Lamborghini from Phil Fiore, it was equipped with 

an aftermarket spoiler and exhaust. 

44. Defendants knew, or should have known, the aftermarket spoiler and exhaust on the 

Lamborghini rendered it unreasonably dangerous for SpeedVegas’s customers. 

45. Prior to the time SpeedVegas provided Mr. Sherwood with the Lamborghini on 

February 12, 2017, SpeedVegas swapped out the subject Lamborghini’s original manufacturer 
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equipment brakes with Girodisk brand brakes. 

46. Defendants knew or should have known the Girodisk brand brakes rendered the 

Lamborghini unreasonably dangerous for SpeedVegas’s customers. 

47. The subject Lamborghini had braking and handling issues.  Defendants knew, or should 

have known, about these braking and/or handling issues on or prior to February 12, 2017. 

48. The subject Lamborghini was encompassed in a February 3, 2017 Defect Notification 

made by Lamborghini to the NHTSA regarding a manufacturing defect that caused the 2012-2017 

Aventadors to catch on fire and explode due to fuel coming into contact with the exhaust system. 

49. SpeedVegas knew, or should have known, said defect notification for the subject 

Aventador prior to February 12, 2017. 

50. Although the subject Lamborghini was part of the defect notification, SpeedVegas 

made it available to customers on the date in question. 

51. Although Lamborghini knew, or should have known, 2015 Lamborghini Aventadors, 

such as the one that was driven by Mr. Sherwood, posed an “unreasonable safety risk” at least several 

months prior to the time Lamborghini issued the recall, Lamborghini waited until February 3, 2017 to 

issue the recall. 

52. Lamborghini did not allow certified dealerships to make the necessary modifications to 

the parts subject to recall until February 24, 2017 – three weeks after the defect notification was made. 

53. The subject Aventador’s fuel tank and/or fuel tank assembly was also defective and/or 

welded in such a way that the welds could detach, thus creating an unreasonable safety risk. 

54. Lamborghini knew or should have known the fuel tank and/or fuel tank assembly was 

unreasonably dangerous at the time it left its possession and control. 

f. Alter Ego Allegations 

55. At all times relevant hereto, Defendant(s) Aaron Fessler, Tom Mizzone, Scott Gragson, 
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and/or Does I-X were the alter egos of Defendant SpeedVegas, LLC, Vulcan Motor Club, LLC and/or 

Roes I-X. 

56. Defendant SpeedVegas, LLC, was originally formed in Delaware on September 10, 

2007, and was named Vulcan Motor Club, Inc.  Vulcan Motor Club, Inc. was converted to an LLC a 

few days later. 

57. On October 28, 2014, the name of Vulcan Motor Club was amended to Speed Vegas, 

LLC. 

58. Defendant(s) Aaron Fessler, Tom Mizzone, Scott Gragson, and/or Does I-X caused the 

company to be named Speed Vegas, LLC and to have its physical location moved across state lines to 

Las Vegas, Nevada without following proper corporate procedures. 

59. On December 15, 2014, SpeedVegas, LLC entered into a 25-year lease with Defendant 

Sloan Ventures 90, LLC for the approximately 85-acre property on which the SpeedVegas track was 

ultimately built. 

60. Aaron Fessler was identified in the lease as the Guarantor of the Lease. 

61. Aaron Fessler also executed an independent Guaranty unconditionally guaranteeing the 

complete and timely payment and performance of each and all terms, covenants, and conditions in the 

lease to be paid, kept, and performed by SpeedVegas, LLC.   

62. In the Guaranty, Mr. Fessler indicated his liability was primary, joint and several. 

63. In the Guaranty, Mr. Fessler agreed that although SpeedVegas is a corporation, Sloan 

Ventures 90, LLC was not required to inquire into the powers of SpeedVegas or the officers, directors, 

partners, members, or agents acting or purporting to act on SpeedVegas’ behalf.  Any obligations 

made or created in reliance on such powers was personally guaranteed by Mr. Fessler. 

64. Pursuant to the lease, SpeedVegas, LLC was to pay Sloan Ventures 90, LLC 

$53,125.00 per month from December 1, 2015 through November 1, 2016.  On December 1, 2016 
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through November 1, 2017, the rent increased to $69,062.50 per month.  Thereafter, on December 1, 

2017, the rent was to increase again to $81,015.66 per month.  Additional rent increases were 

scheduled thereafter. 

65. Speed Vegas defaulted and/or failed to pay many of its financial obligations, thus 

showing it was undercapitalized, including but not limited to: 

a. Speed Vegas failed to pay its security deposit in the amount of $53,125.00 to 

Sloan Ventures 90, LLC when it was due on December 14, 2014 and also did 

not pay it after receiving a formal demand to pay it from Sloan Ventures on July 

6, 2017. 

b. Speed Vegas did not timely pay its rent to Sloan Ventures 90, LLC for 

December 2016.  After its due date, on December 5, 2016, Speed Vegas paid 

Sloan Ventures $53,125.00, leaving a deficiency of $15,937.50 for the month. 

c. Speed Vegas did not timely pay its rent to Sloan Ventures 90, LLC for January 

2017.  After its due date, on January 11, 2017, Speed Vegas paid Sloan 

Ventures $53,125.00, leaving a deficiency of $15,937.50 for the month. 

d. On February 2, 2017, Speed Vegas paid Sloan Ventures 90, LLC $53,125.00 in 

rent, leaving a deficiency of $15,937.50 for the month. 

e. Speed Vegas did not timely pay its rent to Sloan Ventures 90, LLC for March 

2017.  After its due date, in March 2017, Speed Vegas paid Sloan Ventures 

$53,125.00, leaving a deficiency of $15,937.50 for the month. 

f. Speed Vegas did not pay its rent to Sloan Ventures 90, LLC for April 2017, 

leaving a deficiency of $69,062.50. 

g. Speed Vegas did not pay its rent to Sloan Ventures 90, LLC for May 2017, 

leaving a deficiency of $69,062.50. 
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h. Speed Vegas did not pay its rent to Sloan Ventures 90, LLC for June 2017, 

leaving a deficiency of $69,062.50. 

i. Speed Vegas did not pay its rent to Sloan Ventures 90, LLC for July 2017, 

leaving a deficiency of $69,062.50. 

j. Speed Vegas did not timely pay its rent to Sloan Ventures 90, LLC for August 

2017 leaving a deficiency of $69,062.50. 

k. Speed Vegas did not timely pay its rent to Sloan Ventures 90, LLC for 

September 2017 leaving a deficiency of $69,062.50. 

66. Further evidence Speed Vegas was undercapitalized includes, but is not limited to: 

a. Speed Vegas entered into a construction contract with J.A. Tiberti Construction 

for $7,363,285.00.  The actual cost of the project exceeded the contracted price 

by $1,154.360.  Regardless, Speed Vegas only paid $4,483,814 to J.A. Tiberti 

Construction. 

b. On January 24, 2017, J.A. Tiberti Construction Co., Inc recorded a lien against 

the land upon which Speed Vegas was built in the amount of $4,033,831.00.  

Despite the lease agreement with Sloan Ventures 90, LLC, which required 

Speed Vegas to bond or discharge the lien, it did not do so. 

c. On or around March 18, 2016, SpeedVegas, LLC entered into a Note and 

Warrant Purchase and Security Agreement which provided a Senior Loan to 

SpeedVegas, LLC in the principal amount of $5,000,000.00 (five million 

dollars).   

d. Upon information and belief, Aaron Fessler and Tom Mizzone both provided 

money to fund this Senior Loan. 

e. As of August 12, 2017, SpeedVegas, LLC had made no payments on the Senior 
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Loan and SpeedVegas, LLC believed its debt to the Senior Lenders was wholly 

unsecured. 

f. While SpeedVegas was negotiating its financial issues with the contractor, J.A. 

Tiberti Construction, Defendant Aaron Fessler advanced $75,000.00 to 

SpeedVegas. 

g. During this same time period, Defendant Scott Gragon advanced $175,000.00 

to SpeedVegas. 

h. On August 12, 2017, a collateral agent working on behalf of Aaron Fessler and 

other Senior Lenders of SpeedVegas filed an involuntary chapter 11 bankruptcy 

petition against SpeedVegas. 

67. As of December 31, 2016, Aaron Fessler owned 22.91% of Speed Vegas shares of 

common units. 

68. Defendant(s) Aaron Fessler, Tom Mizzone, Scott Gragson, and/or Does I-X were 

members of the board of directors of SpeedVegas and/or shareholders in the company. 

69. At all times relevant hereto, Defendant(s) Aaron Fessler, Tom Mizzone, Scott Gragson, 

and/or Does I-X influenced and governed Defendant SpeedVegas, LLC, Vulcan Motor Club, LLC 

and/or Roes I-X in numerous ways, including but not limited to, completely controlling, dominating, 

managing, and/or operating the business and affairs of Defendant SpeedVegas, LLC, Vulcan Motor 

Club, LLC and/or Roes I-X. 

70. At all times relevant hereto, Defendant(s) Aaron Fessler, Tom Mizzone, Scott Gragson, 

and/or Does I-X: 1) undercapitalized SpeedVegas, LLC, Vulcan Motor Club, LLC and/or Roes I-X; 

2) comingled personal funds with the funds of SpeedVegas, LLC, Vulcan Motor Club, LLC and/or 

Roes I-X; 3) failed to hold shareholder meetings and/or observe corporate formalities for SpeedVegas, 

LLC, Vulcan Motor Club, LLC and/or Roes I-X; 4) made loans to SpeedVegas, LLC, Vulcan Motor 

000281

000281

00
02

81
000281



 

Page 13 of 33 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

B
re

ns
ke

 A
nd

re
ev

sk
i &

 K
ra

m
et

ba
ue

r 
38

00
 H

ow
ar

d 
H

ug
he

s P
ar

kw
ay

, S
ui

te
 5

00
 

La
s V

eg
as

, N
ev

ad
a 

89
16

9 
(7

02
) 3

85
-3

30
0 

 F
ax

 (7
02

) 3
85

-3
82

3 
 

Club, LLC and/or Roes I-X without sufficient consideration; 5) failed to maintain proper corporate 

records, including but not limited to bylaws, operating agreements, minutes of meetings, and/or 

minutes of significant activities for SpeedVegas, LLC, Vulcan Motor Club, LLC and/or Roes I-X; 

and/or, 6) used corporate entities to shield against personal obligations. 

71. At all times relevant hereto, Defendants SpeedVegas, LLC, Vulcan Motor Club, LLC 

and/or Roes I-X were not only influenced and governed by Defendant(s) Aaron Fessler, Tom 

Mizzone, Scott Gragson, and/or Does I-X, but there was such a unity of interest and ownership that 

the individuality, or separateness, of Defendant(s) Aaron Fessler, Tom Mizzone, Scott Gragson, 

and/or Does I-X and Defendants SpeedVegas, LLC, Vulcan Motor Club, LLC and/or Roes I-X has 

ceased, and the facts are such that an adherence to the fiction of the separate existence of these entities 

would, under the particular circumstances, sanction a fraud or promote injustice. 

72. Based upon information and belief, all acts of the business entities involved were 

performed by an employee, agent, representative, officer, servant, and/or volunteer of Defendant(s) 

Aaron Fessler, Tom Mizzone, Scott Gragson, and/or Does I-X. 

g. Alternative Personal Liability 

73. As set forth in this Complaint, Defendants Aaron Fessler, Tom Mizzone, Scott 

Gragson, and/or Does I-X are also, or alternatively, individually liable to Plaintiffs based on their own 

individual acts of negligence as set forth in this Complaint.  Their liability is not conditioned solely on 

the allegation that they are alter egos of Defendant Speed Vegas. 

THE PARTIES, JURISDICTION, AND VENUE 

74. Plaintiff, the Estate of Gil Ben-Kely by the duly appointed administrator of the Estate, 

Antonella Ben-Kely, is a resident of Clark County, Nevada. 

75. Plaintiff Antonella Ben-Kely is the widow and an heir of decedent Gil Ben-Kely, the 

driving instructor killed at SpeedVegas in a fiery crash on February 12, 2017 (“Fatal Crash”), and a 
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resident of Clark County, Nevada.  

76. Plaintiff Shon Ben-Kely is the son and an heir of decedent Gil Ben-Kely, and a resident 

of Tarrant County, Texas. 

77. Plaintiff Nathalie Ben-Kely-Scott is the daughter and an heir of decedent Gil Ben-Kely, 

and a resident of Clark County, Nevada. 

78. Upon information and belief, Defendant SpeedVegas LLC is, and was at all times 

relevant hereto, a foreign-limited liability company conducting business in Clark County, Nevada, NV 

Business ID NV201116665874, as a vehicle or tourism vehicle experience operating a track on Las 

Vegas Boulevard (“Racetrack” or “Track”).  Defendant SpeedVegas LLC is referred to in this 

Complaint as SpeedVegas, LLC, Speed Vegas, LLC, SpeedVegas, and Speed Vegas. 

79. Defendant Speed Vegas was the employer of decedent Gil Ben-Kely. 

80. Upon information and belief, Defendant Vulcan Motor Club, LLC, was at all times 

relevant hereto a New Jersey Limited Liability Company that was the predecessor to its co-Defendant 

SpeedVegas, LLC. 

81. Upon information and belief, Defendant Sloan Ventures 90 is a Nevada limited liability 

corporation licensed to do business, and actually doing business, in Clark County, Nevada, and the 

owner, or co-owner, of the land on which SpeedVegas was built.  Defendant Sloan Ventures 90 is 

referred to in this Complaint as Sloan Ventures 90, Sloan Ventures 90, LLC, Sloan Ventures, and 

Sloan Ventures, LLC. 

82. Upon information and belief, Defendant Motorsport Services International, LLC, was a 

North Carolina limited liability company at all times relevant hereto.  Motorsport Services 

International, LLC is or was owned, led, managed, and/or created by Robert Barnard. 

83. Upon information and belief, Defendant Aaron Fessler, is a resident of Clark County, 

Nevada.  At all times relevant hereto, Aaron Fessler was a shareholder and the Chief Executive 
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Officer of SpeedVegas. 

84. Upon information and belief, Defendant the Estate of Craig Sherwood, is the foreign 

estate of decedent Craig Sherwood from Canada. 

85. Upon information and belief, Defendant Automobili Lamborghini America, LLC, is a 

foreign limited liability company licensed to do business, and actually doing business, in Clark 

County, Nevada. 

86. Upon information and belief, Defendant Tom Mizzone is a resident of Warren County, 

New Jersey and may have been a resident of Clark County, Nevada at all times relevant hereto.  Tom 

Mizzone was a co-founder of SpeedVegas and a shareholder in the company. 

87. Upon information and belief, Defendant Scott Gragson is a resident of Clark County, 

Nevada.  At all times relevant hereto, Scott Gragson owned, or co-owned, the land on which 

SpeedVegas was built.  Mr. Gragson was further on the Board of Managers for SpeedVegas at all 

times relevant to this Complaint and until late-August 2017. 

88. Upon information and belief, Defendant Phil Fiore a/k/a Felice Fiore, was a resident of 

the State of Connecticut at all times relevant hereto, and was the owner of the subject Lamborghini.  

Mr. Fiore was also a shareholder of Speed Vegas. 

89. Defendants Does and Roe Corporations are agents, partners, employers, employees, or 

otherwise associated with their co-Defendants.  Their identities are currently unknown.  Should it be 

necessary, Plaintiffs will amend their Complaint to identify the Doe and Roe Corporations once their 

identities are ascertained. 

FIRST CAUSE OF ACTION 
(Negligence – SpeedVegas, LLC; Vulcan Motor Club, LLC; Sloan Ventures 90, LLC; Motorsport 

Services International, LLC; Aaron Fessler; Tom Mizzone; Scott Gragson; and Does and Roe 
Corporations) 

 
90. Plaintiffs repeat and reallege paragraphs 1 through 89 of this Complaint as though fully 

set forth herein. 
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91. Defendant(s) SpeedVegas, LLC, Vulcan Motor Club, LLC, Sloan Ventures 90, LLC, 

Motorsport Services International, LLC, Aaron Fessler, Tom Mizzone, Scott Gragson, and/or Does 

and Roe Corporations designed, constructed, allowed to be built, approved, placed into operation, 

and/or developed the SpeedVegas track located at 14200 S. Las Vegas Blvd. in Las Vegas, Nevada. 

92. Defendant(s) SpeedVegas, LLC, Vulcan Motor Club, LLC, Sloan Ventures 90, LLC, 

Motorsport Services International, LLC, Aaron Fessler, Tom Mizzone, Scott Gragson, and/or Does 

and Roe Corporations had a duty to ensure the SpeedVegas track was safe for its intended use. 

93. Defendant(s) SpeedVegas, LLC, Vulcan Motor Club, LLC, Sloan Ventures 90, LLC, 

Motorsport Services International, LLC, Aaron Fessler, Tom Mizzone, Scott Gragson, and/or Does 

and Roe Corporations knew or should have known that the track was unreasonably dangerous in 

numerous ways, including, but not limited to: the difficult to handle layout, the existence of concrete 

barrier walls too close to the track, failing to properly cushion the concrete barrier walls near the track, 

and/or placing the track near an exposed drain pipe. 

94. Although Defendant(s) SpeedVegas, LLC, Vulcan Motor Club, LLC, Sloan Ventures 

90, LLC, Motorsport Services International, LLC, Aaron Fessler, Tom Mizzone, Scott Gragson, 

and/or Does and Roe Corporations knew or should have known the track was unreasonably 

dangerous, Defendant(s) breached their duties to Plaintiffs by opening the track to the public, 

including decedent Craig Sherwood, and allowing people to drive on the track. 

95. As a direct and proximate result of the unreasonably dangerous condition of the track, 

Craig Sherwood lost control of the Lamborghini Aventador supplied by SpeedVegas.  

96. Decedent Gil Ben-Kely was in the passenger seat of the Lamborghini Aventador when 

Mr. Sherwood lost control of the vehicle. 

97. The Lamborghini Aventador driven by Mr. Sherwood hit a concrete barrier wall near 

Turn 1 of the SpeedVegas track and burst into flames before or upon impact with the wall. 
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98. As a result of the actions and/or omissions of Defendants, Gil Ben-Kely died. 

99. As a further result of the actions and/or omissions of Defendants, Plaintiffs incurred, 

and continue to incur, damages recoverable pursuant to NRS 41.085 and NRS 41.100 in an amount in 

excess of fifteen thousand dollars ($15,000.00). 

100. As a further result of the actions and/or omissions of Defendants, Plaintiffs were 

required to retain the services of counsel and have incurred, and continue to incur, attorney’s fees and 

litigation costs in an amount to be proven at or after trial. 

SECOND CAUSE OF ACTION 
(Negligence - SpeedVegas, LLC; Vulcan Motor Club, LLC; Aaron Fessler; Tom Mizzone; Scott 

Gragson; Automobili Lamborghini of America, LLC; Phil Fiore; and Does and Roe Corporations)  
 

101. Plaintiffs repeat and reallege paragraphs 1 through 100 of this Complaint as though 

fully set forth herein. 

102. Defendant(s) SpeedVegas, LLC, Vulcan Motor Club, LLC, Aaron Fessler, Tom 

Mizzone, Scott Gragson, Automobili Lamborghini of America, LLC, Phil Fiore, and/or Does and Roe 

Corporations had a duty to properly maintain and/or allow to be properly maintained, the subject 

Lamborghini Aventador that was driven by decedent Craig Sherwood on the date in question. 

103. Defendant(s) SpeedVegas, LLC, Vulcan Motor Club, LLC, Aaron Fessler, Tom 

Mizzone, Scott Gragson, Automobili Lamborghini of America, LLC, Phil Fiore, and/or Does and Roe 

Corporations breached their duty to properly maintain and/or allow to be properly maintained, the 

subject Lamborghini Aventador that was driven by decedent Craig Sherwood on the date in question 

in numerous ways, including but not limited to: by adding an aftermarket spoiler and/or exhaust 

system and/or by failing to remove the aftermarket spoiler and/or exhaust system; by switching out the 

original brakes and/or allowing the original brakes to be switched out; by failing to ground the 

Aventador and/or failing to timely warn of the need to ground the Aventador despite the known 

danger of the exhaust system catching fire; by failing to ground the Aventador and/or failing to timely 
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warn of the need to ground the Aventador despite the defect notification that had been issued; and/or 

by failing to timely fix and/or allow to be fixed the dangerous exhaust system. 

104. As a result of the actions and/or omissions of Defendants, Gil Ben-Kely died. 

105. As a further result of the actions and/or omissions of Defendants, Plaintiffs incurred, 

and continue to incur, damages recoverable pursuant to NRS 41.085 and NRS 41.100 in an amount in 

excess of fifteen thousand dollars ($15,000.00). 

106. As a further result of the actions and/or omissions of Defendants, Plaintiffs were 

required to retain the services of counsel and have incurred, and continue to incur, attorney’s fees and 

litigation costs in an amount to be proven at or after trial. 

THIRD CAUSE OF ACTION 
(Negligence - SpeedVegas, LLC; Vulcan Motor Club, LLC; Aaron Fessler; Tom Mizzone; Scott 
Gragson; Sloan Ventures 90, LLC; Motorsport Services International, LLC; and Does and Roe 

Corporations) 
 

107. Plaintiffs repeat and reallege paragraphs 1 through 106 of this Complaint as though 

fully set forth herein. 

108. Defendants SpeedVegas, LLC, Vulcan Motor Club, LLC, Aaron Fessler, Tom 

Mizzone, Scott Gragson, Sloan Ventures 90, LLC, Motorsport Services International, LLC, and/or 

Does and Roe Corporations designed, implemented, installed, allowed to be installed, and/or approved 

the erection and/or implementation of the use of a SpeedPass telemetry board at SpeedVegas. 

109. The purpose of the SpeedPass telemetry board was to display the fastest lap time of the 

last eight laps driven on the track.  The SpeedPass telemetry board displayed the name of the driver, 

the name and picture of the SpeedVegas coach accompanying the driver, the alleged speed driven by 

the driver, and the type of vehicle the driver was driving. 

110. In order for the SpeedPass telemetry board to display the lap times of the SpeedVegas 

customers, the Speed Vegas coach was required to hold a cell phone with a specially designed 

application to obtain the speed of the vehicle.   
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111. Defendants SpeedVegas, LLC, Vulcan Motor Club, LLC, Aaron Fessler, Tom 

Mizzone, Scott Gragson, Sloan Ventures 90, LLC, Motorsport Services International, LLC, and/or 

Does and Roe Corporations knew or should have known that the SpeedPass telemetry board 

improperly displayed the speeds driven by drivers on the SpeedVegas track. 

112. Defendants SpeedVegas, LLC, Vulcan Motor Club, LLC, Aaron Fessler, Tom 

Mizzone, Scott Gragson, Sloan Ventures 90, LLC, Motorsport Services International, LLC, and/or 

Does and Roe Corporations knew or should have known the requirement of the coach to hold the cell 

phone impaired the coach’s ability to control the vehicle in case of need. 

113. Defendants SpeedVegas, LLC, Vulcan Motor Club, LLC, Aaron Fessler, Tom 

Mizzone, Scott Gragson, Sloan Ventures 90, LLC, Motorsport Services International, LLC, and/or 

Does and Roe Corporations had a duty to ensure all aspects of the driving experience offered at 

SpeedVegas was reasonably safe for its patrons and to encourage safety over speed. 

114. Defendants SpeedVegas, LLC, Vulcan Motor Club, LLC, Aaron Fessler, Tom 

Mizzone, Scott Gragson, Sloan Ventures 90, LLC, Motorsport Services International, LLC, and/or 

Does and Roe Corporations knew or should have known drivers on the track would engage in unsafe 

activities in an attempt to driver faster than the speeds displayed on the SpeedPass telemetry board. 

115. The SpeedPass telemetry board was operational and being used at the time Craig 

Sherwood was driving on the track. 

116. Defendants SpeedVegas, LLC, Vulcan Motor Club, LLC, Aaron Fessler, Tom 

Mizzone, Scott Gragson, Sloan Ventures 90, LLC, Motorsport Services International, LLC, and/or 

Does and Roe Corporations breached their duty of due care to the patrons of SpeedVegas by allowing 

the SpeedPass telemetry board to remain operational and/or installed on the premises despite the fact 

they knew or should have known coaches would be required to hold cell phones that impair the 

coach’s ability to control the vehicle in case of need and that drivers on the track would engage in 

000288

000288

00
02

88
000288



 

Page 20 of 33 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

B
re

ns
ke

 A
nd

re
ev

sk
i &

 K
ra

m
et

ba
ue

r 
38

00
 H

ow
ar

d 
H

ug
he

s P
ar

kw
ay

, S
ui

te
 5

00
 

La
s V

eg
as

, N
ev

ad
a 

89
16

9 
(7

02
) 3

85
-3

30
0 

 F
ax

 (7
02

) 3
85

-3
82

3 
 

unsafe activities in an attempt to driver faster than the speeds displayed on the SpeedPass telemetry 

board which results in encouraging speed over safety. 

117. As a result of Defendants’ negligence, Craig Sherwood drove at an unsafe speed for his 

driving ability on the SpeedVegas track. 

118. As a further result of Defendants’ negligence, Craig Sherwood crashed into the wall on 

the SpeedVegas track. 

119. As a result of the actions and/or omissions of Defendants, Gil Ben-Kely died. 

120. As a further result of the actions and/or omissions of Defendants, Plaintiffs incurred, 

and continue to incur, damages recoverable pursuant to NRS 41.085 and NRS 41.100 in an amount in 

excess of fifteen thousand dollars ($15,000.00). 

121. As a further result of the actions and/or omissions of Defendants, Plaintiffs were 

required to retain the services of counsel and have incurred, and continue to incur, attorney’s fees and 

litigation costs in an amount to be proven at or after trial.  

FOURTH CAUSE OF ACTION 
(Product Liability – SpeedVegas, LLC; Vulcan Motor Club, LLC; Aaron Fessler; Tom Mizzone; 

Scott Gragson; Automobili Lamborghini of America, LLC; Phil Fiore; and Does and Roe 
Corporations) 

 
122. Plaintiffs repeat and reallege paragraphs 1 through 121 of this Complaint as though 

fully set forth herein. 

123. Defendants Automobili Lamborghini of America, LLC, Does and/or Roe Corporations 

designed, manufactured, assembled, sold and/or distributed the subject Lamborghini Aventador driven 

by decedent Craig Sherwood at the time of the incident that is the subject of this lawsuit. 

124. Defendants SpeedVegas, LLC, Vulcan Motor Club, LLC, Aaron Fessler, Tom 

Mizzone, Scott Gragson, Automobili Lamborghini of America, LLC; Phil Fiore, Does and/or Roe 

Corporations put the subject Lamborghini Aventador into the stream of commerce by making it 

available and/or allowing it to be made available to customers at SpeedVegas in Las Vegas, Nevada. 
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125. By reason of a defect in its design, manufacture, and/or assembly, the subject 

Lamborghini Aventador was defective, unfit, and/or unreasonably dangerous for its intended use at 

the time decedent Craig Sherwood was driving it on the SpeedVegas track, the time it left control of 

Defendant, and/or at the time Defendant gave permission to Craig Sherwood to drive it. 

126. The subject Lamborghini Aventador was defective, unfit, and/or unreasonably 

dangerous for its intended use in numerous ways, including but not limited to: all items contained 

within the February 3, 2017 recall, the design and manufacture of its fuel tank, its propensity to catch 

on fire, and/or the efficiency of its brakes. 

127. The fire and explosion of the subject Lamborghini Aventador further constitutes 

evidence of an unexpected, dangerous malfunction that gives rise to an inference of a design, 

assembly, and/or manufacturing defect. 

128. As a result of the defect in design, assembly, and/or manufacture of the subject 

Lamborghini Aventador, Gil Ben-Kely died. 

129. As a further result of the defect in design, assembly, and/or manufacture of the subject 

Lamborghini Aventador, Plaintiffs incurred, and continue to incur, damages recoverable pursuant to 

NRS 41.085 and NRS 41.100 in an amount in excess of fifteen thousand dollars ($15,000.00). 

130. As a further result of the defect in design, assembly, and/or manufacture of the subject 

Lamborghini Aventador, Plaintiffs were required to retain the services of counsel and have incurred, 

and continue to incur, attorney’s fees and litigation costs in an amount to be proven at or after trial. 

FIFTH CAUSE OF ACTION 
(Negligence – Automobili Lamborghini of America, LLC and Does and Roe Corporations 

 
131. Plaintiffs repeat and reallege paragraphs 1 through 130 of this Complaint as though 

fully set forth herein. 

132. Defendant, Automobili Lamborghini of America, LLC and/or Does and Roe 

Corporations, had a duty to design and/or manufacture its vehicles such that they were crashworthy 
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and/or adhered to the applicable safety standards. 

133. The subject Lamborghini Aventador designed and/or manufactured by Defendants was 

not crashworthy and/or did not adhere to the applicable safety standards in numerous ways, including, 

but not limited to, being designed and/or manufactured such that: 1) the fuel tank would burst and/or 

2) the passenger would suffer such force excessive force to the chest during a collision. 

134. Based on Defendants’ breach of its duty to design and/or manufacture its vehicles such 

that they were crashworthy and/or adhered to the applicable safety standards, Gil Ben-Kely died in the 

collision that is the subject of this lawsuit. 

135. As a further result of Defendants’ breach of its duty to design and/or manufacture its 

vehicles such that they were crashworthy and/or adhered to the applicable safety standards, Plaintiffs 

incurred, and continue to incur, damages recoverable pursuant to NRS 41.085 and NRS 41.100 in an 

amount in excess of fifteen thousand dollars ($15,000.00). 

136. As a further result of Defendants’ breach of its duty to design and/or manufacture its 

vehicles such that they were crashworthy and/or adhered to the applicable safety standards, Plaintiffs 

were required to retain the services of counsel and have incurred, and continue to incur, attorney’s 

fees and litigation costs in an amount to be proven at or after trial. 

SIXTH CAUSE OF ACTION 
(Premises Liability - SpeedVegas, LLC; Vulcan Motor Club, LLC; Aaron Fessler; Tom Mizzone; 

Sloan Ventures 90, LLC; Scott Gragson; Motorsport Services International, LLC; and Does and Roe 
Corporations) 

 
137. Plaintiffs repeat and reallege paragraphs 1 through 136 of this Complaint as though 

fully set forth herein. 

138. On and before February 12, 2017, Defendants Scott Gragson, Sloan Ventures 90, LLC, 

and/or Does and Roe Corporations owned and/or co-owned the land located at 14200 S Las Vegas 

Boulevard, Las Vegas, Nevada, on which the SpeedVegas track had been built. 

139. On or around December 15, 2014, Defendants Scott Gragson, Sloan Ventures 90, LLC, 
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and/or Does and Roe Corporations entered into a Triple Net Lease with Defendants SpeedVegas, 

LLC, Vulcan Motor Club, LLC, Aaron Fessler, Tom Mizzone, and/or Does and Roe Corporations for 

the land located at 14200 S Las Vegas Boulevard, Las Vegas, Nevada, on which the SpeedVegas 

track had been built. 

140. Pursuant to the lease agreement, “Initial Development Plans” were defined as “a site 

plan (including the building footprints) and general architectural plan for the Initial Improvements.” 

141. Also pursuant to the lease agreement, “Initial Improvements” were defined as “those 

improvements to be constructed on the Leased Premises consisting of a ‘Race Track’ consisting of the 

improvements and elements set forth more fully on ‘A’ attached herewith and incorporated herein, 

including buildings and on and off-site improvements consistent with Tenant’s Use.” 

142. Also pursuant to the lease agreement, Tenant was to “construct, own, develop and 

operate a facility whose scope shall be limited to motor sports and motor sports related activities, 

together with such other sports and entertainment facilities and operations as my thereafter be 

developed by Tenant, provided that the primary use remains motor sports and motor sports related 

activities, and for no other purpose without the prior written consent of Landlord, which consent shall 

not be unreasonably withheld, conditioned, or delayed.” 

143. Also pursuant to the lease agreement, Tenant was required to “deliver a copy of the 

Initial Development Plans to Landlord no event later than thirty (30) days after the Lease 

Commencement Date.  If Tenant wishes to materially deviate from the Initial Development Plans, 

Tenant shall submit such proposed deviation to Landlord for its approval, which approval shall not be 

unreasonably withheld.” 

144. Also pursuant to the lease agreement, “Tenant shall have the right at any time and from 

time to time, as often and as frequently as Tenant wishes, during the Term, to construct such 

Improvements on the Leased Premises upon receipt of Landlord’s written consent for such 

000292

000292

00
02

92
000292



 

Page 24 of 33 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

B
re

ns
ke

 A
nd

re
ev

sk
i &

 K
ra

m
et

ba
ue

r 
38

00
 H

ow
ar

d 
H

ug
he

s P
ar

kw
ay

, S
ui

te
 5

00
 

La
s V

eg
as

, N
ev

ad
a 

89
16

9 
(7

02
) 3

85
-3

30
0 

 F
ax

 (7
02

) 3
85

-3
82

3 
 

Improvements, which shall not be unreasonably withheld, conditioned, or delayed.” 

145. Based on the above-referenced lease terms, Defendants Scott Gragson, Sloan Ventures 

90, LLC, and/or Does and Roe Corporations expressly or impliedly approved the design of the track 

on their land located at 14200 S Las Vegas Boulevard, Las Vegas, Nevada, on which the SpeedVegas 

track had been built. 

146. On and before February 12, 2017, Defendants SpeedVegas, LLC; Vulcan Motor Club, 

LLC; Aaron Fessler; Tom Mizzone; Sloan Ventures 90, LLC; Scott Gragson; and Does and Roe 

Corporations were in control of the land located at 14200 S Las Vegas Boulevard, Las Vegas, 

Nevada, on which the SpeedVegas track had been built. 

147. On and before February 12, 2017, Defendants SpeedVegas, LLC, Vulcan Motor Club, 

LLC, Aaron Fessler, Tom Mizzone, Sloan Ventures 90, LLC, Scott Gragson, Motorsport Services 

International, LLC, and/or Does and Roe Corporations designed and/or approved the design of the 

SpeedVegas racetrack built on the land located at 14200 S Las Vegas Boulevard, Las Vegas, Nevada. 

148. Defendants knew or should have known the SpeedVegas racetrack built on the land 

located at 14200 S Las Vegas Boulevard, Las Vegas, Nevada was unsafe as built thus creating a 

dangerous condition on the premises. 

149. Although Defendants knew, or should have known, the SpeedVegas racetrack was not 

safe, Defendants allowed the unsafe racetrack to remain on the premises and/or failed to make the 

racetrack safe before the general public was invited to use the SpeedVegas racetrack. 

150. Gil Ben-Kely was killed as a result of the unsafe condition on the premises of 14200 S 

Las Vegas Boulevard, Las Vegas, Nevada. 

151. As a further result of the unsafe condition on the premises of 14200 S Las Vegas 

Boulevard, Las Vegas, Nevada, Plaintiffs incurred, and continue to incur, damages recoverable 

pursuant to NRS 41.085 and NRS 41.100 in an amount in excess of fifteen thousand dollars 
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($15,000.00). 

152. As a further result of the unsafe condition on the premises of 14200 S Las Vegas 

Boulevard, Las Vegas, Nevada, Plaintiffs were required to retain the services of counsel and have 

incurred, and continue to incur, attorney’s fees and litigation costs in an amount to be proven at or 

after trial. 

SEVENTH CAUSE OF ACTION 
(Vicarious Liability - SpeedVegas, LLC; Vulcan Motor Club, LLC; Aaron Fessler; Tom Mizzone; 
Sloan Ventures 90, LLC; Scott Gragson; Automobili Lamborghini of America, LLC; Phil Fiore; 

Motorsport Services International, LLC; and Does and Roe Corporations) 
 

153. Plaintiffs repeat and reallege paragraphs 1 through 152 of this Complaint as though 

fully set forth herein. 

154. At all times relevant hereto, the employees, agents, partners, assignees, and/or 

volunteers of Defendants were working within the course and scope of their employment, contract, 

and/or assignment with Defendants. 

155. Given the employees of Defendants were working within the course and scope of their 

employment, contract, and/or assignment with Defendants, Defendants are vicariously liable for an 

acts and/or omissions by their employees, agents, partners, assignees, and/or volunteers. 

EIGHTH CAUSE OF ACTION 
(Negligent Hiring, Training, Supervision and/or Retention - SpeedVegas, LLC; Vulcan Motor Club, 
LLC; Aaron Fessler; Tom Mizzone; Sloan Ventures 90, LLC; Scott Gragson; Motorsport Services 

International, LLC; and Does and Roe Corporations)  
 

156. Plaintiffs repeat and reallege paragraphs 1 through 155 of this Complaint as though 

fully set forth herein. 

157. Defendants SpeedVegas, LLC, Vulcan Motor Club, LLC, Aaron Fessler, Tom 

Mizzone, Sloan Ventures 90, LLC, Scott Gragson, Motorsport Services International, LLC, and/or 

Does and Roe Corporations negligently hired employees who were unfit and/or unqualified for their 

jobs, inadequately trained and/or supervised their employees for their jobs, and/or improperly retained 
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unfit, unqualified, and/or improperly trained employees in their jobs. 

158. Defendants’ employees were unfit, unqualified, inadequately trained and/or supervised, 

and/or improperly retained in numerous ways, including but not limited to, their performance 

regarding: the design of the track, the operation of the track, the maintenance of the track, the 

maintenance of the vehicles, the coaching of customers, the screening of customers, the choice of 

vehicles to make available, the safety of the track, and/or the training of customers. 

159. Defendants knew or should have known their employees were unfit, unqualified, 

inadequately trained and/or supervised, and/or improperly retained in the aspects set forth above. 

160. Defendants had a duty to hire qualified employees, appropriately train and supervise 

employees, and to only retain qualified employees. 

161. Defendants breached their duty to hire qualified employees, appropriately train and 

supervise employees, and to only retain qualified employees. 

162. As a result of Defendants’ breach of their duty Gil Ben-Kely died. 

163. As a further result of the unsafe condition on the premises of 14200 S Las Vegas 

Boulevard, Las Vegas, Nevada, Plaintiffs incurred, and continue to incur, damages recoverable 

pursuant to NRS 41.085 and NRS 41.100 in an amount in excess of fifteen thousand dollars 

($15,000.00). 

164. As a further result of the unsafe condition on the premises of 14200 S Las Vegas 

Boulevard, Las Vegas, Nevada, Plaintiffs were required to retain the services of counsel and have 

incurred, and continue to incur, attorney’s fees and litigation costs in an amount to be proven at or 

after trial. 

NINTH CAUSE OF ACTION 
(Negligence – the Estate of Craig Sherwood) 

 
165. Plaintiffs repeat and reallege paragraphs 1 through 164 of this Complaint as though 

fully set forth herein. 
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166. Based upon information and belief, decedent Craig Sherwood knew, or should have 

known, he had a medical condition that could cause him to suffer a seizure while driving. 

167. Decedent Craig Sherwood had a duty to Plaintiffs to disclose said medical condition 

prior to driving the Aventador at SpeedVegas. 

168. Decedent Craig Sherwood breached his duties to Plaintiffs by failing to disclose said 

medical condition prior to driving the Aventador at SpeedVegas. 

169. Based upon information and belief, decedent Craig Sherwood suffered a seizure while 

driving the Aventador at SpeedVegas. 

170. As a result of Mr. Sherwood’s seizure activity, he lost control of the Aventador and 

crashed into the barrier wall at Turn 1 on the SpeedVegas track. 

171. As a result of Mr. Sherwood’s negligence, Gil Ben-Kely died. 

172. As a further result of Mr. Sherwood’s negligence, Plaintiffs incurred, and continue to 

incur, damages recoverable pursuant to NRS 41.085 and NRS 41.100 in an amount in excess of 

fifteen thousand dollars ($15,000.00). 

173. As a further result of Mr. Sherwood’s negligence, Plaintiffs were required to retain the 

services of counsel and have incurred, and continue to incur, attorney’s fees and litigation costs in an 

amount to be proven at or after trial. 

TENTH CAUSE OF ACTION 
(Negligence – the Estate of Craig Sherwood) 

 
174. Plaintiffs repeat and reallege paragraphs 1 through 173 of this Complaint as though 

fully set forth herein 

175. On February 12, 2017, Gil Ben-Kely was a passenger in a Lamborghini Aventador 

driven by Craig Sherwood. 

176. Craig Sherwood had a duty to operate the Aventador with due care. 

177. Craig Sherwood breached his duty to operate the Aventador with due care when he 
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failed to slow the Aventador for Turn 1 of the SpeedVegas track and/or failed to turn the Aventador to 

avoid crashing into the concrete barriers on Turn 1. 

178. As a result of Craig Sherwood’s breach of his duty of due care, Gil Ben-Kely died. 

179. As a further result of Craig Sherwood’s breach of his duty of due care, Plaintiffs 

incurred, and continue to incur, damages recoverable pursuant to NRS 41.085 and NRS 41.100 in an 

amount in excess of fifteen thousand dollars ($15,000.00). 

180. As a further result of Craig Sherwood’s breach of his duty of due care, Plaintiffs were 

required to retain the services of counsel and have incurred, and continue to incur, attorney’s fees and 

litigation costs in an amount to be proven at or after trial. 

ELEVENTH CAUSE OF ACTION 
(Negligent Entrustment - SpeedVegas, LLC; Vulcan Motor Club, LLC; Sloan Ventures 90, LLC; 

Aaron Fessler; Tom Mizzone; Scott Gragson; and Does and Roe Corporations)  
 

181. Plaintiffs repeat and reallege paragraphs 1 through 180 of this Complaint as though 

fully set forth herein. 

182. Defendants SpeedVegas, LLC, Vulcan Motor Club, LLC, Sloan Ventures 90, LLC, 

Aaron Fessler, Tom Mizzone, Scott Gragson, and/or Does and Roe Corporations entrusted decedent 

Craig Sherwood with the Aventador after Mr. Sherwood demonstrated he was over 18 years of age, 

had a driver’s license, and was wearing closed toe shoes. 

183. Decedent Craig Sherwood was inadequately trained to drive and/or handle the 

Aventador and/or was unable or unfit to drive the Aventador. 

184. Defendants failed to provide Mr. Sherwood with adequate training to drive and/or 

handle the Aventador. 

185. Defendants further failed to ensure Mr. Sherwood was able and fit to drive the 

Aventador.  

186. As a result of Defendants failure to ensure Mr. Sherwood was adequately trained to 
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drive and/or handle the Aventador and/or Defendants failure to ensure Mr. Sherwood was able and fit 

to drive the Aventador,  

187. As a result of Defendants’ negligent entrustment of the Aventador to Mr. Sherwood, 

Gil Ben-Kely died. 

188. As a further result of Defendants’ negligent entrustment of the Aventador to Mr. 

Sherwood, Plaintiffs incurred, and continue to incur, damages recoverable pursuant to NRS 41.085 

and NRS 41.100 in an amount in excess of fifteen thousand dollars ($15,000.00). 

189. As a further result of Defendants’ negligent entrustment of the Aventador to Mr. 

Sherwood, Plaintiffs were required to retain the services of counsel and have incurred, and continue to 

incur, attorney’s fees and litigation costs in an amount to be proven at or after trial. 

TWELFTH CAUSE OF ACTION 
(Wrongful Death – All Defendants) 

 
190. Plaintiffs repeat and reallege paragraphs 1 through 189 of this Complaint as though 

fully set forth herein. 

191. As a direct and proximate result of the actions and/or omissions of Defendants, Gil 

Ben-Kely died. 

192. As a further direct and proximate result of the actions and/or omissions of Defendants, 

the Estate of Gil Ben-Kely incurred damages recoverable pursuant to NRS 41.085 and NRS 41.100, 

including but not limited to, Gil Ben-Kely’s funeral expenses and any punitive or exemplary damages 

to which Gil Ben-Kely may be entitled, all to its damage in an amount in excess of Fifteen Thousand 

Dollars ($15,000.00). 

193. As a further direct and proximate result of the actions and/or omissions of Defendants, 

Plaintiffs Antonella Ben-Kely, Nathalie Ben-Kely, and Shon Ben-Kely suffered the loss of their 

husband and father and incurred damages recoverable pursuant to NRS 41.085 and NRS 41.100, 

including, but not limited to, damages for their grief and sorrow, loss of probable support, 
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companionship, society, comfort, and consortium, all to their damage in an amount in excess of 

Fifteen Thousand Dollars ($15,000.00). 

194. As a further direct and proximate result of the actions and/or omissions of Defendants, 

Decedent Gil Ben-Kely experienced pain, suffering, anxiety, fear, and disfigurement.  Plaintiffs 

Antonella Ben-Kely, Nathalie Ben-Kely, and Shon Ben-Kely are entitled to recover compensation 

pursuant to NRS 41.085 and NRS 41.100 for Gil Ben-Kely’s pain, suffering, and disfigurement in an 

amount in excess of Fifteen Thousand Dollars ($15,000.00). 

THIRTEENTH CAUSE OF ACTION 
(Punitive Damages – SpeedVegas, LLC; Vulcan Motor Club, LLC; Aaron Fessler; Tom Mizzone; 

Scott Gragson; and Does and Roe Corporations) 
 

195. Plaintiffs repeat and reallege paragraphs 1 through 194 of this Complaint as though 

fully set forth herein. 

196. Defendants SpeedVegas, LLC; Vulcan Motor Club, LLC; Aaron Fessler; Tom 

Mizzone; Scott Gragson; and Does and/or Roe Corporations had a duty to ensure the vehicles they 

provided for the patrons of SpeedVegas was reasonably safe for their intended use. 

197. Defendants SpeedVegas, LLC; Vulcan Motor Club, LLC; Aaron Fessler; Tom 

Mizzone; Scott Gragson; and Does and/or Roe Corporations consciously and deliberately disregarded 

the safety of SpeedVegas patrons and driving coaches by failing to ground the Aventador when they 

knew about the recall of the Aventador and/or knew about the Aventador’s propensity to catch fire. 

198. Although Defendants SpeedVegas, LLC; Vulcan Motor Club, LLC; Aaron Fessler; 

Tom Mizzone; Scott Gragson; and Does and/or Roe Corporations knew SpeedVegas patrons and/or 

driving coaches could be seriously injured, disfigured, maimed, and/or killed by the Aventador’s 

propensity to catch fire, they failed to ground the Aventador.  This demonstrated Defendants valued 

profit over the safety of others and/or showed a conscious indifference to or reckless disregard of the 

health and safety of others. 
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199. Based on Defendants conscious disregard for the health, safety, and lives of others, and 

its fraudulent, malicious, and/or oppressive conduct as set forth herein, Plaintiffs are entitled to an 

award of punitive damages. 

FOURTEENTH CAUSE OF ACTION 
(Punitive Damages - Automobili Lamborghini of America, LLC and Does and Roe Corporations) 

 
200. Plaintiffs repeat and reallege paragraphs 1 through 199 of this Complaint as though 

fully set forth herein. 

201. Defendants Automobili Lamborghini of America, LLC and Does and Roe Corporations 

knew 2015 Lamborghini Aventadors, such as the subject Aventador, had a propensity to catch fire at 

least several weeks or months prior to making the defect notification to the NHTSA. 

202. Defendants Automobili Lamborghini of America, LLC, Volkswagen of America, Inc., 

and Does and Roe Corporations knew that as a result of the 2015 Lamborghini Aventadors, such as 

the subject Aventador, propensity to catch fire, people within the Aventadors could be burned to death 

or suffer extremely painful, life-changing injuries. 

203. Although Defendants Automobili Lamborghini of America, LLC, Volkswagen of 

America, Inc., and Does and Roe Corporations knew 2015 Lamborghini Aventadors, such as the 

subject Aventador, had a propensity, Defendants showed a conscious indifference to or reckless 

disregard of the health and safety of others by failing to promptly notify the owners and lessors of 

Aventadors of their propensity to catch fire. 

204. Based on Defendants conscious disregard for the health, safety, and lives of others, and 

its fraudulent, malicious, and/or oppressive conduct as set forth herein, Plaintiffs are entitled to an 

award of punitive damages. 

FIFTEENTH CAUSE OF ACTION 
(Intentional Fraud/Deceit) 

 
205. Plaintiffs repeat and reallege paragraphs 1 through 204 of this Complaint as though 
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fully set forth herein. 

206. Defendant(s) purposely and intentionally withheld their knowledge of the potential 

defect notification from Gil Ben-Kely and assigned Mr. Ben-Kely to work in the vehicle when they 

knew it could catch on fire based on its defect.  The vehicle subsequently caught fire, killing Mr. Ben-

Kely. 

207. Defendant(s) further purposely deceived Gil Ben-Kely into believing the vehicle was 

safe when it was known to be susceptible to catching fire when used for the purposes it was to be used 

at SpeedVegas.  

208. As a part of Defendant(s) deception, Mr. Ben-Kely was instructed not to fully fill the 

gas tank on the Aventador.  Defendant(s) purposely withheld the information from Mr. Ben-Kely that 

overfilling the gas tank increased the risk the vehicle could catch on fire. 

209. Defendant(s) intentionally perpetuated the above acts to induce Gil Ben-Kely to coach 

SpeedVegas customers in the Lamborghini Aventaor. 

210. Based on Defendant(s) false representation that the vehicle was safe for its intended 

use, Gil Ben-Kely continued to coach SpeedVegas customers, including Craig Sherwood, in the 

subject Aventador. 

211. As a result, Gil Ben-Kely was in the vehicle when it struck the barrier wall and burst 

into flames. 

212. As a result of the incident, Gil Ben-Kely died. 

213. As a further result of Defendant(s) intentional act(s), Plaintiffs incurred, and continue to 

incur, damages recoverable pursuant to NRS 41.085 and NRS 41.100 in an amount in excess of 

fifteen thousand dollars ($15,000.00). 

214. As a further result of Defendant(s) intentional act(s), Plaintiffs were required to retain 

the services of counsel and have incurred, and continue to incur, attorney’s fees and litigation costs in 
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MSJD
Alan W. Westbrook, Esq., NV Bar No. 6167
PERRY & WESTBROOK
1701 W. Charleston Blvd., Suite 200, Las Vegas, NV 89102
Ph.: (702) 870-2400; Fx.: (702) 870-8220
awestbrook@perrywestbrook.com

Paul L. Tetreault, Esq., CA Bar No. 113657; NV pro hac vice
Regina S. Zernay, Esq., CA Bar No. 318228; NV pro hac vice
AGAJANIAN, McFALL, WEISS, TETREAULT & CRIST LLP
346 North Larchmont Boulevard, Los Angeles, California 90004
Ph.: (323) 993-0198; Fx: (323) 993-9509
paul@agajanianlaw.com; regina@agajanianlaw.com

Brent D. Anderson, Esq. NV Bar No. 7977
James D. Murdock, Esq. CO Bar No. 47527, NV pro hac vice
TAYLOR ANDERSON, LLP
1670 Broadway, Suite 900, Denver, CA 80202
Ph.: (303) 551-6660
banderson@talawfirm.com; jmurdock@talawfirm.com

Attorneys for Defendants, SPEEDVEGAS, LLC; FELICE J. FIORE, JR.; and TOM MIZZONE

DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO.: A-17-757614-C
Dept. No.: XXVII

MOTION FOR SUMMARY JUDGMENT, OR, IN
THE ALTERNATIVE PARTIAL SUMMARY
JUDGMENT, AS TO DEFENDANT FELICE J.
FIORE, JR., AGAINST PLAINTIFFS ESTATE OF
GIL BEN-KELY, ANTONELLA BEN-KELY,
SHON BEN-KELY, and NATHALIE BEN-KELY
SCOTT; AFFIDAVIT OF FELICE J. FIORE, JR.;
DECLARATION OF REGINA ZERNAY
  
HEARING REQUESTED

ESTATE OF GIL BEN-KELY by
ANTONELLA BEN-KELY, the duly
appointed representative of the Estate and as
the widow and heir of Decedent GIL
BEN-KELY; SHON BEN-KELY, son and
heir of decedent GIL BEN-KELY;
NATHALIE BEN-KELY-SCOTT, daughter
and heir of the decedent GIL BEN-KELY;
GWENDOLYN WARD, as personal
representative of the ESTATE OF CRAIG
SHERWOOD, deceased; GWENDOLYN
WARD, individually and as surviving spouse
of CRAIG SHERWOOD, deceased;
GWENDOLYN WARD, as mother and
natural guardian of ZANE SHERWOOD,
surviving minor child of CRAIG
SHERWOOD, deceased

Plaintiffs,

vs.

SPEEDVEGAS, LLC, a Delaware Limited
liability company; SCOTT GRAGSON
WORLD CLASS DRIVING, an unknown
entity; SLOAN VENTURES 90, LLC, a
Nevada limited liability company, ROBERT
BARNARD; MOTORSPORT SERVICES
INTERNATIONAL, LLC, a North Carolina 

1
MOTION FOR SUMMARY JUDGMENT/PARTIAL SUMMARY JUDGMENT BY DEFENDANT FELICE J. FIORE, JR.; AGAINST

ESTATE OF GIL BEN-KELY, ANTONELLA BEN-KELY, SHON BEN-KELY, and NATHALIE BEN-KELY SCOTT

Case Number: A-17-757614-C

Electronically Filed
5/14/2021 1:00 PM
Steven D. Grierson
CLERK OF THE COURTCLERK KKKKKKK OF THE COUUUURTRTRTRTTRTRTTTT
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limited liability company; AARON

FESSLER; the ESTATE OF CRAIG

SHERWOOD; AUTOMOBILI

LAMBORGHINI AMERICAN, LLC a

foreign limited liability company; FELICE J.

FIORE, JR.; DOES I-X, inclusive; and ROE

CORPORATIONS IX, inclusive,

Defendants

GWENDOLYN WARD, as Personal

Representative of the ESTATE OF CRAIG

SHERWOOD, deceased; GWENDOLYN

WARD, Individually, and surviving spouse

of CRAIG SHERWOOD, deceased

GWENDOLYN WARD, as mother and

natural guardian of ZANE SHERWOOD,

surviving minor child of CRAIG

SHERWOOD, deceased,

Crossclaim Plaintiffs, 

ESTATE OF GIL BEN-KELY by

ANTONELLA BEN-KELY, the duly

appointed representative of the ESTATE;

DOES I-X, inclusive,

Crossclaim Defendants

ESTATE OF BEN-KELY by ANTONELLA

BEN KELY, duly appointed representative of

the Estate and widow and heir of decedent

GIL BEN-KELY; SHON BEN KELY, son

and heir of decedent GIL BEN-KELY;

NATHALIE BEN-KELY SCOTT, daughter

and here of decedent GIL BEN-KELY, 

Crossclaim Plaintiffs

ESTATE OF CRAIG SHERWOOD; DOES

I-X, inclusive; and ROE CORPORATIONS

I-X, inclusive,

Crossclaim Defendants.

2
MOTION FOR SUMMARY JUDGMENT/PARTIAL SUMMARY JUDGMENT BY DEFENDANT FELICE J. FIORE, JR.; AGAINST

ESTATE OF GIL BEN-KELY, ANTONELLA BEN-KELY, SHON BEN-KELY, and NATHALIE BEN-KELY SCOTT
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MOTION FOR SUMMARY JUDGMENT/PARTIAL SUMMARY JUDGMENT, AS TO

DEFENDANT FELICE J. FIORE, JR., AGAINST PLAINTIFFS ESTATE OF GIL BEN-KELY,

ANTONELLA BEN-KELY, SHON BEN-KELY, and NATHALIE BEN-KELY SCOTT 

Defendant FELICE J. FIORE, JR. (“Fiore” or “defendant”), by and through his counsel of record,

Alan W. Westbrook, Esq. of Perry & Westbrook; Paul L. Tetreault, Esq. and Regina S. Zernay, Esq. of

Agajanian, McFall, Weiss, Tetreault & Crist LLP; and Brent D. Anderson, Esq. and James D. Murdock,

Esq. of  Taylor Anderson, LLP submits the following MOTION FOR SUMMARY JUDGMENT, OR IN

THE ALTERNATIVE PARTIAL SUMMARY JUDGMENT, AS TO DEFENDANT FELICE J. FIORE,

JR.

This motion is brought against plaintiffs ESTATE OF GIL BEN-KELY by ANTONELLA

BEN-KELY,  ANTONELLA BEN-KELY individually, SHON BEN-KELY, and NATHALIE BEN-

KELY SCOTT, only. A separate motion for summary judgment/partial summary judgment on behalf of

Mr. Fiore is filed against plaintiffs ESTATE OF CRAIG SHERWOOD, GWENDOLYN WARD, and

ZANE SHERWOOD, a minor.

This motion is based on the following memorandum of points and authorities, the affidavit and

declaration and their attached exhibits filed concurrently herewith, and on all papers, files, and arguments

that may properly be presented at or before the hearing on this matter.

DATED: May 14, 2021 PERRY & WESTBROOK

       /s/ Alan W. Westbrook                                                   
Alan W. Westbrook, Esq.

 Attorneys for Defendants, SPEEDVEGAS, LLC;
FELICE J. FIORE, JR.; and TOM MIZZONE

DATED: May 14, 2021 AGAJANIAN, McFALL, WEISS, 
TETREAULT & CRIST LLP

/s/ Paul L. Tetreault                                                      
Paul L. Tetreault, Esq.
Regina S. Zernay, Esq.
Attorneys for Defendants, SPEEDVEGAS, LLC;
FELICE J. FIORE, JR.; and TOM MIZZONE

DATED: May 14, 2021 TAYLOR ANDERSON, LLP 

/s/ James D. Murdock                                                   
Brent D. Anderson, Esq.
James D. Murdock, Esq.
Attorneys for Defendants, SPEEDVEGAS, LLC;
FELICE J. FIORE, JR.; and TOM MIZZONE

3
MOTION FOR SUMMARY JUDGMENT/PARTIAL SUMMARY JUDGMENT BY DEFENDANT FELICE J. FIORE, JR.; AGAINST

ESTATE OF GIL BEN-KELY, ANTONELLA BEN-KELY, SHON BEN-KELY, and NATHALIE BEN-KELY SCOTT

000305

000305

00
03

05
000305



000306

000306

00
03

06
000306



000307

000307

00
03

07
000307



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

DECLARATION OF REGINA ZERNAY

I, Regina Zernay, declare, as follows:

1. I am an attorney duly licensed to practice law in the State of California and admitted by Motion to

practice in the above-referenced matter. I am an attorney at the law firm of Agajanian, McFall,

Weiss, Tetreault & Crist, LLP, attorneys of record for defendant, FELICE J. FIORE, JR. (“Fiore”

or “defendant”). I have personal knowledge of the facts set forth herein and if called upon, I could

and would competently testify thereto.

2. Attached hereto as Exhibit “1” is a true and correct copy of relevant portions from the transcript of

the Deposition of Felice Fiore, Jr.

3. Attached hereto as Exhibit “3” is a true and correct copy of relevant portions from the transcript of

the Deposition of Robert Butler, Ph.D.

4. Attached hereto as Exhibit “4” is a true and correct copy of relevant portions from the transcript of

the Deposition of Martyn Thake.

5. Attached hereto as Exhibit “5” is a true and correct copy of relevant portions from the transcript of

the Deposition of Robert Banta.

6. Attached hereto as Exhibit “6” is a true and correct copy of relevant portions from the transcript of

the Deposition of Cam Cope.

7. Attached hereto as Exhibit “7” is a true and correct copy of relevant portions from the transcript of

the Deposition of Mark Arndt.

8. Attached hereto as Exhibit “8” is a true and correct copy of relevant portions from the transcript of

the Deposition of Jack Ridenour.

9. Attached as Exhibit “9” is a true and correct copy of the case Ortiz v. HPM Corp. 234 Cal. App. 3d

178 (1991).

10. Attached as Exhibit “10” is a true and correct copy of the case Lancaster v. W.A. Hartzell &

Assoc., 54 Or. App. 886, 637 P.2d 150 (1982).

11. Attached as Exhibit “11” is a true and correct copy of the case McGraw v. Furon Co., 812 So. 2d

273 (2001).

12. Attached as Exhibit “12” is a true and correct copy of the case Lane v. Int’l Paper 545 So. 2d 484
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(FL 1989).

13. Attached as Exhibit “13” is a true and correct copy of the case Siemen v. Alden, 34 Ill. App. 3d

961, 341 N.E.2d 713 (1975).

14. Attached as Exhibit “14” is a true and correct copy of the case Crist v. K-Mart Corp.,653 N.E.2d

140 (1995).

15. Attached as Exhibit “15” is a true and correct copy of the case Lucas v. Dorsey Corp., 609 N.E.2d

1191 (IN 1993).

16. Attached as Exhibit “16” is a true and correct copy of the case Griffin Industries v. Jones, 975

S.W.2d 100 (KY 1998).

17. Attached as Exhibit “17” is a true and correct copy of the case Fernandes v. Union Bookbinding

Co., 400 Mass. 27, 507 N.E.2d 728 (1987).

18. Attached as Exhibit “18” is a true and correct copy of the case Engel v. Corrigan Co., 148 S.W.3d

28 (MO 2004).

19. Attached as Exhibit “19” is a true and correct copy of the case Scordino v. Hopeman Brothers, 662

So. 2d 640 (MS 1995).

20. Attached as Exhibit “20” is a true and correct copy of the case Brescia v. Great Road Realty Trust,

117 N.H. 154 (1977).

21. Attached as Exhibit “21” is a true and correct copy of the case Hauerstock v. Barclay Street Realty,

168 A.D.3d 519, 92 N.Y.S.3d 220 (2019).

22. Attached as Exhibit “22” is a true and correct copy of the case Abbott v. U.S.I. Clearing Corp., 17

Ohio App. 3d 75, 477 N.E.2d 638 (1984).

23. Attached as Exhibit “23” is a true and correct copy of the case McKenna v. Art Pearl Works, Inc.,

225 Pa. Super. 362, 310 A.2d 677 (1973).

24. Attached as Exhibit “24” is a true and correct copy of the case Peterson v. Safway Steel Scaffolds

Co., 400 N.W.2d 909 (SD 1987).

25. Attached as Exhibit “25” is a true and correct copy of the case New Texas Auto Auction Services v.

Gomez De Hernandez, 249 S.W.3d 400 (TX 2007).

26. Attached as Exhibit “26” is a true and correct copy of the statute, 6 Del.C. § 18-303.
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27. Attached as Exhibit “27” is a true and correct copy of the case Harris v. Johnson, 2011 Ark. App.

243, 383 S.W.3d 409 (Ark. Ct. App. 2011).

I declare under penalty of perjury under the laws of the State of Nevada that the foregoing is true

and correct. EXECUTED this 14th day of May, 2021, at Los Angeles, California.

/s/ Regina Zernay                                                       

Regina Zernay, Declarant
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MEMORANDUM OF POINTS AND AUTHORITIES

I. INTRODUCTION

The Ben-Kely Plaintiffs’ Fifth Amended Complaint has raised four causes of action against

defendant Felice J. Fiore, Jr.: negligence, products liability, vicarious liability and wrongful death. Simply

stated, Mr. Fiore is not a proper party to this litigation. 

A. CLAIMS OF NEGLIGENCE

Mr. Fiore owned the subject Lamborghini and leased it as his private automobile to SpeedVegas

for use at that facility. Undisputed Material Fact (“UMF”) No. 3. There is no evidence that the crash of the

Lamborghini at the SpeedVegas driving experience track on February 12, 2017, was caused by a

mechanical failure (UMF No. 7), modification to the vehicle (UMF No. 8) or improper maintenance (UMF

No. 9). 

Although notice of a recall of the Lamborghini to correct a problem with the fuel evaporative

canister was announced, such notice was not sent to owners, and Mr. Fiore did not receive it, until after the

date of this accident. UMF No. 10. Based upon these undisputed material facts, there is no basis for a

cause of action sounding in negligence (including causes of action for negligence, vicarious liability and

wrongful death) against Mr. Fiore.

B. PRODUCTS LIABILITY

Mr. Fiore was not engaged in the business of leasing or selling automobiles to others and is

therefore not a merchant who is liable in strict liability for product defects.

Mr. Fiore’s occupation up to the time of this accident was a financial advisor and investment

manager. See Affidavit of Mr. Fiore (“Fiore Affidavit”) at ¶ 11. He was not, at the time he leased the

subject Lamborghini Aventador to SpeedVegas, a merchant engaged in the business of supplying goods of

the kind (automobiles) involved in this case. UMF No. 5. In fact, Mr. Fiore, had never before leased a car

that he owned to anyone else and had never engaged in the business of supplying goods of the kind

(automobiles) involved in this case. UMF No. 6. Based upon these undisputed material facts, there is no

basis for a cause of action for strict products liability against Mr. Fiore. 

C. STATUTORY IMMUNITY

The Fifth Amended Complaint identifies Mr. Fiore as a member (shareholder) of the SpeedVegas
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LLC (UMF No. 1) and the owner of the subject Lamborghini Aventador that crashed while being driven at

SpeedVegas by Craig Sherwood with driving coach Gil Ben-Kely in the passenger seat. Mr. Fiore was also

a compensated member of SpeedVegas’s board of directors at the time of the Incident. UMF No. 2.

As a paid member of SpeedVegas’s board of directors, Mr. Fiore is afforded the protection of the

Nevada Industrial Insurance Act’s (“NIIA”) exclusive remedy provision. Though he may have had another

role at SpeedVegas as the owner of the Aventador, Nevada does not recognize the dual capacity doctrine

in worker’s compensation cases. Consequently, the NIIA remedy supersedes any liability he may face as

the vehicle’s owner (causes of action for negligence, vicarious liability, products liability and wrongful

death).

As an LLC member (shareholder), under Nevada Revised Statute (“NRS”) 86.371,  Mr. Fiore is

protected from individual liability for SpeedVegas’s debts or liabilities. Pursuant to NRS 86.381, Mr.

Fiore is also not a proper party in these proceedings against SpeedVegas (causes of action for negligence,

vicarious liability, products liability and wrongful death).

These facts, about which there is no genuine dispute, are material to the causes of action raised

against Mr. Fiore. In their absence, the Ben-Kely Plaintiffs cannot prevail. 

Defendant Felice Fiore, Jr. therefore moves for summary judgment in his favor, pursuant to

Nevada Rules of Civil Procedure (“NRCP”) Rule 56. Alternatively, if this court finds that any of

plaintiffs’ individual causes of action should survive summary judgment, defendant requests this court

grant partial summary judgment as to those causes of action that are improper as to Mr. Fiore.

II. STATEMENT OF RELEVANT FACTS

SpeedVegas, LLC (“SpeedVegas”), operated a facility where members of the public could drive

exotic and high performance automobiles on a high speed closed road course (“driving experiences”).

They were accompanied by a “coach” sitting in the front passenger seat who would guide the customer

through the experience in an effort to keep them and others on the track safe. 

Gil Ben-Kely (“Ben-Kely”) was employed by SpeedVegas as a driving instructor/coach. See Ben-

Kely Plaintiffs’ Fifth Amended Complaint (“5AC”) at 2:22-27; 14:12-13. On February 12, 2017, Craig

Sherwood (“Sherwood”), a customer of SpeedVegas, was driving a Lamborghini Aventador at the facility,

with Ben-Kely seated next to him. See 5AC at 2:17-26. During the driving session, the Lamborghini
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crashed and both Sherwood and Ben-Kely were killed (“Incident”). See 5AC at 4:14-16; 5:8-9.

At the time of the Incident, defendant Felice J. Fiore, Jr. (“defendant” or “Fiore”) was the owner of

the subject Lamborghini. See Ex. 1 – Deposition (“Depo”) of Mr. Fiore, 58:15-20.  Mr. Fiore was also a

member (shareholder) of the SpeedVegas LLC. (Id., 58:10-14) and a paid member of its board of directors.

See Fiore Affidavit at ¶ 7. Mr. Fiore was not and has never been in the business of selling or leasing

vehicles. See Ex. 1 – Depo of Mr. Fiore, 59:20-25.

III. STATEMENT OF UNDISPUTED MATERIAL FACTS

1. Felice J. Fiore, Jr. was a member (shareholder) of the SpeedVegas LLC at the time of the Incident.

Fiore Affidavit at ¶ 6.

2. Felice J. Fiore, Jr. was a paid member of SpeedVegas’s Board of Directors at the time of the

Incident. Id. at ¶ 7.

3. Felice J. Fiore, Jr. owned the subject Lamborghini Aventador and leased it to SpeedVegas in his

capacity as a member of the SpeedVegas LLC. Mr. Fiore was authorized by SpeedVegas to do so in this

capacity. Id. at ¶ 8.

4. Felice J. Fiore, Jr. has never waived the protection from individual liability provided by NRS

Chapter 86 for the debts or liabilities of SpeedVegas in any written instrument. Id. at ¶ 9.

5. Felice J. Fiore, Jr. was not, at the time he leased the subject Lamborghini Aventador to

SpeedVegas, a merchant engaged in the business of supplying goods of the kind (automobiles) involved in

the case. Ex. 1 – Depo of Mr. Fiore, 59:20-25.

6. Felice J. Fiore, Jr. has never been  a merchant engaged in the business of supplying goods of the

kind (automobiles) involved in the case. Ex. 1 – Depo of Mr. Fiore, Id.

7. There is no evidence that a mechanical failure in the subject Lamborghini Aventador caused or was

a contributing factor in the February 12, 2017, crash that caused the deaths of Gil Ben-Kely and Craig

Sherwood. Ex. 3 – Depo of Robert Butler, Ph.D., 284:7-11; Ex. 4 – Depo of Martyn Thake, 33:10-13; Ex.

5 – Depo of Robert Banta, 195:11-13; Ex. 6 – Depo of Cam Cope, 272:12-22; Ex. 7 – Depo of Mark

Arndt, 290:11-17.

8. There is no evidence that any modifications made to the subject Lamborghini Aventador caused or

were a contributing factor in the February 12, 2017, crash that caused the deaths of Gil Ben-Kely and
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Craig Sherwood. Ex. 3 – Depo of Robert Butler, Ph.D., 281:13-16; Ex. 4 – Depo of Martyn Thake, 29:19-

22; Ex. 6 – Depo of Cam Cope, 274:7-10; Ex. 8 – Depo of Jack Ridenour, 147:13-20.

9. There is no evidence that improper maintenance of the subject Lamborghini Aventador caused or

was a contributing factor in the February 12, 2017, crash that caused the deaths of Gil Ben-Kely and Craig

Sherwood. Ex. 5 – Depo of Robert Banta, 45:14-16; 195:6-13. Ex. 6 – Depo of Cam Cope, 272:12-22. Ex.

8 – Depo of Jack Ridenour, 149:17-24.

10. Felice Fiore, Jr. did not receive notice of a defect in the subject Lamborghini Aventador prior to

February 12, 2017, and the deaths of Gil Ben-Kely and Craig Sherwood. Fiore Affidavit at ¶ 14.

IV. ARGUMENT

A. STANDARD FOR SUMMARY JUDGMENT

Under NRCP 56, a party may move for summary judgment, “identifying each claim or defense – or

the part of each claim or defense – on which summary judgment is sought.” NRCP 56. “The court shall

grant summary judgment if the movant shows that there is no genuine dispute as to any material fact and

the movant is entitled to judgment as a matter of law.” Id. Summary judgment is appropriate “‘when the

pleadings, depositions, answers to interrogatories, admissions, and affidavits, if any, that are properly

before the court demonstrate that no genuine issue of material fact exists, and the moving party is entitled

to judgment as a matter of law.’” Cuzze v. Univ. & Cmty. Coll. Sys. of Nevada, 123 Nev. 598, 602, 172

P.3d 131, 134 (2007). 

On summary judgment, the evidence must be viewed in the light most favorable to the nonmoving

party. See Palmieri v. Clark Cty., 131 Nev. 1028, 1038, 367 P.3d 442, 449 (Nev. App. 2015). However, to

defeat summary judgment, “the nonmoving party must transcend the pleadings and, by affidavit or other

admissible evidence, introduce specific facts that show a genuine issue of material fact.” Id. at 603. A

genuine issue of material fact “‘is one where the evidence is such that a reasonable jury could return a

verdict for the non-moving party.’” Pegasus v. Reno Newspapers, Inc., 118 Nev. 706, 713, 57 P.3d 82, 87

(2002) (internal citations omitted). “When a motion is made and supported by evidence and affidavits, an

adverse party may not rest on the mere allegations and denials of his pleadings, but must set forth specific

facts showing that there is a genuine issue for trial.” Ferreira v. P.C.H. Inc., 105 Nev. 305, 306, 774 P.2d

1041, 1042 (1989). “Neither mere conjecture nor hope of proving the allegations of a pleading is sufficient
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to create a factual issue.” Howard Hughes Medical Institute v. Gavin, 96 Nev. 905, 909, 621 P.2d 489, 491

(1980).

B. THERE IS NO EVIDENCE THAT MR. FIORE ACTED NEGLIGENTLY

WITH REGARD TO HIS OWNERSHIP OF THE LAMBORGHINI

 Plaintiffs’ second cause of action is for negligence against several defendants, including Mr. Fiore.

They allege that Mr. Fiore and others

. . .  breached their duty to properly maintain and/or allow to be properly

maintained, the subject Lamborghini Aventador that was driven by decedent Craig

Sherwood on the date in question in numerous ways, including but not limited to:

by adding an aftermarket spoiler and/or exhaust system and/or by failing to remove

the aftermarket spoiler and/or exhaust system; by switching out the original brakes

and/or allowing the original brakes to be switched out; by failing to ground the

Aventador and/or failing to timely warn of the need to ground the Aventador despite

the known danger of the exhaust system catching fire; by failing to ground the

Aventador and/or failing to timely warn of the need to ground the Aventador despite

the defect notification that had been issued; and/or by failing to timely fix and/or

allow to be fixed the dangerous exhaust system.

Fifth Amended Complaint, p. 17, ¶ 103.

There is, however, no evidence to support any of these allegations. See UMFs 7, 8, 9, 10.

The parties have designated their expert witnesses and their depositions have been taken. The Ben-

Kely plaintiffs designated Robert Butler, Ph.D., P.E.; Martyn C. Thake; and Robert D. Banta, among

others, as liability and causation experts. Dr. Butler testified that he was not of the opinion that there was a

mechanical defect or failure in the Lamborghini that resulted in the subject accident. Ex. 3 – Depo of Dr.

Butler, 284:7-11. It was also his opinion that the installation of an aftermarket wing on the back of the

Lamborghini did not play a part in the accident. Id., 281:13-16.

Mr. Thake testified that he did not have any opinions regarding post-production modifications that

were made to the Lamborghini. Ex. 4 – Depo of Mr. Thake, 29:19-22. He had no opinions regarding the

mechanical condition of the Lamborghini at the time of the crash. Id., 33:10-13. Mr. Banta testified that he
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had no opinions regarding Mr. Fiore’s maintenance of the vehicle. Ex. 5 – Depo of Mr. Banta, 195:6-10.

Mr. Banta had no opinions that Mr. Fiore did anything wrong. Id., 195:11-13. He was not critical of Mr.

Fiore as the owner of the Lamborghini. Id., 196:8-11.

The Sherwood plaintiffs also designated experts in this case who have given deposition testimony,

including Cam Cope and Mark Arndt. Mr. Cope testified that when the Lamborghini was delivered to

SpeedVegas by Mr. Fiore, Mr. Cope was unfamiliar with any problems with the car. Ex. 6 – Depo of Mr.

Cope, 272:12-22. He had no criticism regarding the operation of the car’s brakes. Id., 273:1-9. He had no

opinions that any modifications to the car caused or contributed to the accident. Id., 274:7-10.

Mr. Arndt testified that he did not have any opinions that there were any mechanical issues with

the Lamborghini that was a factor in the driver (Mr. Sherwood) maintaining control of the vehicle before it

impacted the wall. Ex. 7 – Depo of Mr. Arndt, 290:11-17.

The second cause of action for negligence also alleges that defendants, including Mr. Fiore, failed

to “ground” the Lamborghini or give notice of the need to do so after notification that the car was being

recalled for a safety problem involving the evaporative charcoal canister. However, the recall notice issued

by the National Highway and Traffic Safety Administration (NHTSA) was not issued until after the date of

this accident and Mr. Fiore did not first receive notice of it until March 9, 2017, about four weeks after the

accident. Fiore Affidavit, ¶ 14; Ex. 1 – Depo of Mr. Fiore, 102:4-15.

Finally, no expert witness has formed the opinion that the object of the recall of this model

Lamborghini caused the car to crash or catch fire after impact. Mr. Banta, the Ben-Kely plaintiffs’ expert,

testified that the recall condition did not cause the crash. Ex. 5 – Depo of Mr. Banta, 40:2-5. He also

testified that he does not hold the opinion that the recall condition caused the post-collision fire. Id., 40:7-

13.

Mr. Robert Butler, an expert retained by the Sherwood plaintiffs, testified that he did not have an

opinion on whether the recall condition on the Lamborghini had any bearing on this case. Ex. 3 – Depo of

Mr. Butler, 231:14-20. Mr. Cam Cope, another expert retained by the Sherwood plaintiffs, testified that in

his opinion the recall had nothing to do with this crash and release of gasoline from the fuel tank. Ex. 6 –

Depo of Mr. Cope, 53:10-14.

No expert witness in this case has offered an opinion that Mr. Fiore did not properly maintain the
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car, made any modifications to it that caused or contributed to the accident, or that he in any way was

responsible for the accident. The uncontroverted evidence is that Mr. Fiore did not receive notice of the

recall campaign until after the accident, and that in any event, the condition that precipitated the recall had

nothing to do with this accident. There is simply no evidence to support the plaintiffs’ cause of action for

negligence against Mr. Fiore.

C. MR. FIORE WAS NOT A MERCHANT SELLER THAT SUBJECTS HIM

TO STRICT PRODUCTS LIABILITY FOR DEFECTS

The Fourth Cause of Action in the Fifth Amended Complaint is for Products Liability which

identifies Mr. Fiore as one of several defendants. The plaintiffs allege:

By reason of a defect in its design, manufacture, and/or assembly, the subject

Lamborghini Aventador was defective, unfit, and/or unreasonably dangerous for its

intended use at the time decedent Craig Sherwood was driving it on the SpeedVegas

track, the time it left control of Defendant, and/or at the time Defendant gave

permission to Craig Sherwood to drive it.  

Fifth Amended Complaint, p.21, ¶125.

Mr. Fiore was the owner of the Lamborghini involved in this accident. UMF No. 3. He leased the

car to SpeedVegas for its use as a car that could be driven by customers. As Mr. Fiore explained in his

deposition, in about December of 2016 he lost his job and had to cut his expenses until he could regroup

financially. The subject Lamborghini was an expensive asset but not easily sold at a fair price in the winter

months. As a member of the Board of Directors for SpeedVegas he asked if there was interest in leasing

the car to SpeedVegas in order to defray his expense. SpeedVegas agreed and a deal was negotiated. Ex. 1

– Depo of Mr. Fiore, 62:5-64:15.

The doctrine of strict liability in tort for product defects has been long recognized as applying to

manufacturers, distributors and sellers of goods that place such goods into the stream of commerce. But

not every person or entity that at one time owned, transferred or sold a product is necessarily subject to

strict products liability for defects.

In the Nevada Supreme Court case of Elley v. Stephens, 104 Nev. 413, 760 P.2d 768 (1988),

purchasers of a prefabricated house sued the original owners for injuries sustained when Mr. Elley fell
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from the deck of the house when a railing failed. There were several issues involved in the case, including

the question of whether a prefabricated house qualified as a “product,” but more important to the case

before this court was whether the defendant who sold the house was subject to strict liability for alleged

product defects.

The Supreme Court noted that the defendant sellers had the house built in 1973 and that same year

sold it to another couple, who later sold it to the plaintiff and his wife. See Elley, 104 Nev. at 414.

Questioning whether the seller defendants were subject to strict products liability for defects, the Court

stated: 

[A] strict liability theory is not applicable to an occasional seller of a product, who

does not, in the regular course of his business, sell such a product.  See, e.g.,

Restatement (Second) of Torts § 402A (1965); Prosser and Keaton on Torts 705

(5th ed. 1984) (“Only a seller who can be regarded as a merchant or one engaged in

the business of supplying goods of the kind involved in the case is subject to strict

liability, whether on warranty or in tort.”); Bailey v. ITT Grinnell Corp., 536

F.Supp. 84, 87 (N.D.Ohio 1982) (“[S]trict tort liability is not an appropriate theory

of liability for application to the occasional seller); Lemley v. J & B Tire Co., 426

F.Supp. 1376, 1377 (W.D.Penn.1977) (“The plaintiffs cannot prevail on their [strict

liability cause of action] because the defendants ... are not sellers engaged in the

business of selling such a product.”).

Elley, 104 Nev. at 418.

The Court, noting that the seller defendants were not in the business of selling homes, stated the

“The Stephenses are unquestionably occasional sellers, hardly qualifying as retailers or manufacturers of

homes. Strict liability theory does not apply to such sellers.” Id.

The Elley court cited the Restatement (Second) of Torts § 402A(1) which provides:

One who sells any product in a defective condition unreasonably dangerous to the

user or consumer or to his property is subject to liability for physical harm thereby

caused to the ultimate user or consumer ... if

(a) the seller is engaged in the business of selling such a product.... (Restatement (Second)
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of Torts § 402A(1) (1965).) 

Comment (f) to § 402A notes:

The rule stated in this section ... does not, however, apply to the occasional seller of

... products who is not engaged in that activity as part of his business. Thus it does

not apply to the housewife who, on one occasion, sells to her neighbor a jar of jam

or a pound of sugar. Nor does it apply to the owner of an automobile who, on one

occasion, sells it to his neighbor, or even sells it to a dealer in used cars.... [H]e is

not liable to a third person, or even to his buyer, in the absence of his negligence.

Id.

Nevada Jury Instruction 7.1 on Products Liability, citing Elley as a source/authority, states:

In order to establish a claim of strict liability for a defective product, the plaintiff

must prove the following elements by a preponderance of the evidence:

1. The defendant was either:

a. a manufacturer of the product,

b. a distributor of the product. or

c. a seller who can be regarded as a merchant engaged in the business of

supplying goods of the kind involved in the case;

2. The product was defective;

3. The defect existed when the product left the defendant's possession;

4. The product was used in a manner which was reasonably foreseeable by the

defendant; and

5. The defect was a legal cause of the damage or injury to the plaintiff 

Nevada Jury Instructions (2019 Edition), No. 7.1 (emphasis added).

A survey of all 50 states and the District of Columbia found that every jurisdiction that has

examined the issue of what constitutes a “seller” for purposes of applying strict products liability either

follows the Restatement (Second) of Torts or has adopted its own legislation that is virtually identical.  See

Ex 9 – Ortiz v. HPM Corp. 234 Cal. App. 3d 178 (1991); Ex 10 – Lancaster v. W.A. Hartzell & Assoc., 54

Or. App. 886, 637 P.2d 150 (1982); Ex 11 – McGraw v. Furon Co., 812 So. 2d 273 (2001); Ex 12 – Lane

17
MOTION FOR SUMMARY JUDGMENT/PARTIAL SUMMARY JUDGMENT BY DEFENDANT FELICE J. FIORE, JR.; AGAINST

ESTATE OF GIL BEN-KELY, ANTONELLA BEN-KELY, SHON BEN-KELY, and NATHALIE BEN-KELY SCOTT

000319

000319

00
03

19
000319



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

v. Int’l Paper 545 So. 2d 484 (FL 1989); Ex 13 – Siemen v. Alden, 34 Ill. App. 3d 961, 341 N.E.2d 713

(1975); Ex 14 – Crist v. K-Mart Corp.,653 N.E.2d 140 (1995); Ex 15 – Lucas v. Dorsey Corp.,609 N.E.2d

1191 (IN 1993); Ex 16 – Griffin Industries v. Jones, 975 S.W.2d 100 (KY 1998); Ex 17 – Fernandes v.

Union Bookbinding Co., 400 Mass. 27, 507 N.E.2d 728 (1987); Ex 18 – Engel v. Corrigan Co., 148

S.W.3d 28 (MO 2004); Ex 19 – Scordino v. Hopeman Brothers, 662 So.2d 640 (MS 1995); Ex 20 –

Brescia v. Great Road Realty Trust, 117 N.H. 154 (1977); Ex 21 – Hauerstock v. Barclay Street Realty,

168 A.D.3d 519, 92 N.Y.S.3d 220 (2019); Ex 22 – Abbott v. U.S.I. Clearing Corp., 17 Ohio App. 3d 75,

477 N.E.2d 638 (1984); Ex 23 – McKenna v. Art Pearl Works, Inc., 225 Pa. Super. 362, 310 A.2d 677

(1973); Ex 24 – Peterson v. Safway Steel Scaffolds Co., 400 N.W.2d 909 (SD 1987); Ex 25 – New Texas

Auto Auction Services v. Gomez De Hernandez, 249 S.W.3d 400 (TX 2007).

Mr. Fiore’s occupation up to the time of this accident was a financial advisor and investment

manager. Fiore Affidavit at ¶ 11. He was asked in his deposition in this case about his purchasing and

selling of cars. When asked about how he leased the subject Lamborghini to SpeedVegas he testified that

“[b]ut for the Lamborghini, I’ve never -- I never did a transaction like this, ever. I was just a typical retail

buyer of cars.” Ex. 1 – Depo of Mr. Fiore, 59:20-25.

1. There is No Substantive Difference Between One Who

Sells a Product and One Who Leases With Regard to

Strict Products Liability

The Restatement (Second) and Restatement (Third) of Torts address the role of “sellers” in product

liability actions. However, there is no legal difference between a casual seller of a good and one who

leases. In Brescia v. Great Road Realty Trust, a construction company employee brought an action for on-

the-job injuries he sustained as the result of the collapse of the boom of a truck crane owned and leased

from the defendant. The court, using the same rule for the defendant lessor as applied to sellers, found that

the crane owner “was not in the business of supplying cranes. And it cannot be held accountable in strict

liability.” Ex. 20 – Brescia, 117 N.H. at 157. The court further stated:

Professor Prosser has observed: ‘As to strict liability, whether on warranty or in tort,

no case has been found in any jurisdiction in which it has been imposed upon

anyone who was not engaged in the business of supplying goods of the particular
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kind.’ W. Prosser, Law of Torts s 100, at 664 (4th ed. 1971).

2. A Sale By a Non-Merchant in a Commercial Setting is

Not Treated Differently

The status of the buyer or lessee of the goods does not change the rule that non-merchants of the

goods are not strictly liable for product defects. In the present case the Lamborghini was leased by Mr.

Fiore to SpeedVegas for commercial purposes. It was not the sale of a used automobile to a private

individual for personal use. However, many of the cases previously cited involved the sale of machinery to

commercial enterprises, and not individual, private, consumers, yet the same rule applied: casual sellers of

goods by those not engaged in the business of supplying goods of the kind involved in the case are not

subject to strict products liability treatment. Ex. 13 – Siemen, 34 Ill. App. 3d at 963 (sale of a multi-rip saw

to a sawmill in an action brought by injured employee of buyer); Ex. 15 – Lucas, 609 N.E.2d at 1202 (sale

of a digger derrick, applying Indiana statute that limits strict products liability to those “engaged in the

business of selling such a product” in an action brought by injured employee of buyer); Ex. 16 – Griffin

Industries, 975 S.W.2d at 102 (sale of a cleaning screw conveyor system to a rendering plant in an action

brought by injured employee of buyer); Ex. 17 – Fernandes, 400 Mass. at 731-32 (sale of a die press in an

action brought by injured employee of buyer); Ex. 20 – Brescia, 117 N.H. at 157 (sale of a truck crane

brought by injured employee of buyer). 

Mr. Fiore was not a merchant  in the sale of automobiles. He was the private owner of the

Lamborghini which he enjoyed for his personal use until such time that he could no longer afford it. He

then, for the first time in his life, agreed to lease out his car. The nature of the transaction (lease vs. sale)

and the status of the buyer (private consumer vs. commercial) makes no difference and no jurisdiction in

the United States has been found that treats such transactions differently. Without exception found, a one-

time or occasional seller of a good or product causing injury due to a defect is not subject to strict products

liability. Mr. Fiore is unquestionably the “occasional seller[ ], hardly qualifying as retailer[ ] or

manufacturer[ ] . . . . Strict liability theory does not apply to such sellers.” Elley, 104 Nev. at 418. The

plaintiffs’ fourth cause of action for products liability cannot be applied to Mr. Fiore.

D. MR. FIORE IS NOT LIABLE FOR THE DEBTS, OBLIGATIONS OR

LIABILITIES OF SPEEDVEGAS, LLC
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Mr. Fiore is a member of SpeedVegas LLC. In Delaware, the state in which SpeedVegas, LLC was

organized, limited liability company members and managers are not personally obligated for company

debt, obligations, or liabilities. Ex. 26 – See 6 Del.C. § 18-303(a).

Likewise, members and managers of Nevada limited liability companies are not proper parties in

proceedings against the company and are not personally liable for company debts or liabilities. Pursuant to

NRS 86.381, “A member of a limited-liability company is not a proper party to proceedings by or against

the company, except where the object is to enforce the member’s right against or liability to the company.”

NRS 86.371 provides: “Unless otherwise provided in the articles of organization or an agreement signed

by the member or manager to be charged, no member or manager of any limited-liability company formed

under the laws of this State is individually liable for the debts or liabilities of the company.” This means

that barring an exception, a lawsuit against the individual members and managers of a limited liability

company, such as Mr. Fiore, is improper because, under Nevada law, they are not proper parties and are

not individually liable for company debts or liabilities.

Chapter 86 of the NRS identifies the exceptions to these rules. NRS 86.361 states that a person acts

as a limited-liability company without authority to do so is jointly and severally liable for all debts and

liabilities of the company. NRS 86.371 recognizes an exception if it is written in the articles of

organization or an agreement signed by the member. NRS 86.376 also provides an exception if a person

acts as the alter ego of company.

None of these exceptions apply here. Mr. Fiore leased the subject Lamborghini Aventador to

SpeedVegas in his capacity as a member of the SpeedVegas LLC, and was authorized to do so. See Fiore

Affidavit, ¶ 8. Mr. Fiore has never waived the protection from individual liability provided by NRS

Chapter 86 for the debts or liabilities of SpeedVegas in any written instrument. Id., ¶ 9. Plaintiffs have not

alleged that Mr. Fiore was acting as the alter ego of SpeedVegas and no facts have been produced showing

this.

In summary, under NRS Chapter 86, Mr. Fiore is protected from individual liability as a member

of SpeedVegas LLC and is not a proper party in these proceeding. No exceptions to these well-established

rules are present in this matter and the causes of action for negligence, products liability, vicarious liability

and wrongful death should be summarily adjudicated in Mr. Fiore’s favor and against the plaintiffs.
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C. THE NIIA’S EXCLUSIVE REMEDY PROVISION APPLIES TO MR. FIORE

1.  Mr. Fiore is a statutory “employee” under the NIIA

“It is well established that employers, and persons in the same employ as a person injured in the

course of employment, are immune from liability under the Nevada Industrial Insurance Act.” Meers v.

Haughton Elevator, a Div. of Reliance Elec. Co., 101 Nev. 283, 285, 701 P.2d 1006, 1007 (1985).

Nevada Revised Statute (“NRS”) 616A.230 defines an “employer” under the NIIA as including

“[e]very person, firm, voluntary association and private corporation, including any public service

corporation, which has in service any person under a contract of hire.” NRS 616A.230. An “employee”

under the NIIA is defined as “every person in the service of an employer under any appointment or

contract of hire or apprenticeship, express or implied, oral or written, whether lawfully or unlawfully

employed . . . .” See NRS 616A.105. Included in this statutory definition are “3.  Members of boards of

directors of quasi-public or private corporations while rendering actual service for such corporations for

pay.” Id. NRS Chapter 78, “Private Corporations,” indicates that private corporations include limited

liability companies. NRS 78.010 defines an “Entity” as “a foreign or domestic: (1) Corporation, whether

or not for profit; (2) Limited-liability company; (3) Limited partnership; or (4) Business trust.”

SpeedVegas, as a limited liability company, is considered a private corporation entity under NRS

78.010. Mr. Fiore was a member of SpeedVegas’s board of directors at the time of the Incident who was

compensated for his services as a board member. In addition, the leasing of the subject Aventador was

done while rendering an actual service for SpeedVegas for pay. Thus, Mr. Fiore qualifies as an employee

under NRS 616A.105 of the NIIA. Pursuant to Meers, he is immune from liability under the NIIA.

2. The Dual Capacity Doctrine is not recognized by the State

of Nevada for co-employees

The Ben-Kely Plaintiffs ask this court to disregard Mr. Fiore’s status as a “shareholder” (member)

of the SpeedVegas, LLC and a paid member of SpeedVegas’s board of directors under a theory known as

the “dual capacity doctrine.” As explained by the Nevada Supreme Court:

[T]he “dual capacity doctrine”, has been defined in the following terms: “(A)n

employer normally shielded from tort liability by the exclusive remedy principle

may become liable in tort to his own employee if he occupies, in addition to his
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capacity as employer, a second capacity that confers on him obligations independent

of those imposed on him as employer.” . . . That doctrine has not been applied in

Nevada.

Noland v. Westinghouse Elec. Corp., 97 Nev. 268, 628 P.2d 1123 n.1 (1981) (internal citations omitted,

emphasis added).

In Noland, the Nevada Supreme Court considered a similar case and held that an employee could

not bring a claim for products liability against a subcontractor who was covered by the NIIA, even though

it manufactured, sold, supplied, installed, and maintained the instrumentality of the employee’s work that

was involved in the injury. See generally id. Plaintiff/appellant Douglas Noland brought suit to recover

damages for injuries he sustained on a construction project as a result of an elevator free-fall during the

building of the Jockey Club in Las Vegas. Noland, 97 Nev. at 268-69. Noland was employed by

subcontractor Bob Craig & Associates, Inc. Id. at 269. Another subcontractor, Westinghouse Electric

Corporation (Westinghouse), manufactured and installed the elevator pursuant to a subcontract with the

project’s general contractor, B.C.E., Inc. Id. On the date of the accident, both Westinghouse and Noland’s

employer were insured under the NIIA. Id. Noland filed a claim for and received benefits under the NIIA.

Id.

The lower court granted summary judgment in favor of Westinghouse. Id. Noland appealed on the

grounds that: (1) it was yet to be determined whether Westinghouse was a “fellow servant of his”; and (2)

the court should adopt the “dual capacity doctrine,” which would allow Noland to assert a products

liability claim against Westinghouse because Westinghouse was not acting merely as any other

subcontractor, but was also the manufacturer, seller, supplier, installer, and maintainer of the elevator

equipment. Id.

The Nevada Supreme Court determined that Westinghouse and Noland were coemployees. Id. at

270. The court then affirmed the rejection of the dual capacity argument because “absent the application of

that doctrine, appellant’s exclusive remedy is within the NIAA.” Id. The court went on to say:

No case has been called to our attention, nor has independent research discovered

any case, where statutory immunity of coemployees has been abrogated by the “dual

capacity doctrine”. One of the principal purposes of the NIIA and similar
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workmen’s compensation acts is to protect employees from the possible financial

burden arising from injuries to coemployees as a result of their negligence. We

perceive no valid reason to deny Westinghouse, as the statutory coemployee of

appellant, the immunity afforded by NIIA, merely because it might have been

serving the general contractor in a capacity different than that of appellant who was

injured.

Id. 

Since Noland, the court has “discussed in a series of cases” in which “injured workers sought to

avoid the NIIA exclusive remedy provision and the immunity afforded to statutory co-employees on the

theory that the alleged tortfeasors acted not only as co-employees, but also in other capacities, such as a

product supplier or a landlord of a statutory employer.” Harris v. Rio Hotel & Casino, Inc., 117 Nev. 482,

490–491, 25 P.3d 206, 212 (2001). “This court in Noland and subsequent cases directly reaching the issue

rejected the doctrine, citing the broad-based immunity provided under the NIIA.” Id.

Nevada is not alone in rejecting the adoption of the dual capacity doctrine. The states are almost

evenly divided, leaning slightly more toward its rejection. The legal field has studied this; in June 2016, a

50-state survey was published that discusses state-by-state adoption of the dual-capacity doctrine (also

know as the “dual persona” doctrine1).2  According to this 50-state survey, as of June 2016, twenty-two

states, including Nevada, have either rejected, declined to adopt, or abrogated the dual-capacity doctrine.3

In fact, the actual number of states that do not recognize the dual-capacity doctrine is twenty-three, as

Arkansas has rejected the doctrine by statute.4 Four states only recognize the dual-capacity doctrine in very

1
 “[D]ual-capacity doctrine (1914) The principle that makes an employer - who is normally shielded from tort liability

by workers’-compensation laws - liable in tort to an employee if the employer and employee stand in a secondary relationship that

confers independent obligations on the employer. - Also termed dual-persona doctrine.” DUAL-CAPACITY DOCTRINE, Black's

Law Dictionary (11th ed. 2019).
2
 See Shaun McParland Baldwin & Dennis N. Ventura, A 50 State Survey: Worker's Compensation Acts and Exceptions

to the Exclusivity Bar (Tressler LLP, June 2016), https://www.tresslerllp.com/docs/default-source/Publication-Documents/

chicago1--665982-v1-workers__compensation_exclusions.pdf?sfvrsn=0.
3
 Connecticut, Hawaii, Idaho, Indiana, Iowa, Kentucky, Louisiana, Maryland, Massachusetts, Mississippi, Missouri,

Montana, Nevada, New York, North Carolina, North Dakota, Pennsylvania, South Dakota, Tennessee, Texas, Washington, West

Virginia. See id.
4 See Ex. 27 – Harris v. Johnson, 2011 Ark. App. 243, 383 S.W.3d 409 (Ark. Ct. App. 2011).
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limited circumstances.5 Excluding Arkansas, fifteen states have judicially recognized the doctrine.6 Seven

states (plus Washington, D.C.) have no instructive authority regarding the doctrine.7 Only one state has

had no occasion to adopt or reject it.8

Mr. Fiore, as a paid member of the board of directors clearly fits the definition of an “employee”

under the NIIA. Like Noland, since Mr. Fiore was Mr. Ben-Kely’s co-employee, the protections of the

NIIA extend to him. As noted in Harris, the court has repeatedly held that the dual capacity doctrine is not

recognized in Nevada for co-employees. The NIIA’s exclusive remedy provision therefore supersedes any

rights the Ben-Kely Plaintiffs may have had “ at common law or otherwise” as to Mr. Fiore in his

secondary capacity as the owner of the subject Aventador. See NRS 616A.020.

V. CONCLUSION

There are multiple pathways for the grant of summary judgment in favor of Mr. Fiore. As a

statutory employee under Nevada law, he is entitled to the protections afforded employees and employers

by the NIIA. Such a finding provides Mr. Fiore with a complete defense to this case and all causes of

action that have been asserted against him. His status as a member of the LLC affords him statutory

protections recognized in both Delaware and Nevada. He is therefore not liable to plaintiffs for his own

conduct related to SpeedVegas, nor the acts and omissions committed by SpeedVegas and its employees.

Mr. Fiore is not alleged by plaintiffs to be the alter ego of SpeedVegas. Therefore, recognition of his

protected status as a member of the LLC should result in the dismissal of all causes of action that have

been asserted against him. 

Irrespective of these two defenses, it has been shown that as a one-time lessor/seller of his personal

automobile to SpeedVegas, he is not subject to strict products liability treatment, and that cause of action

should be summarily adjudicated in his favor. Further, it has been shown that there is no evidence in

support of the claims that he negligently maintained or modified the Lamborghini resulting in the crash

and deaths of its occupants. As such, the negligence based causes of action should be summarily dismissed

5 California, Colorado, Florida, Kansas. See Baldwin & Ventura, supra note 2.
6 Alabama, Alaska, Delaware, Illinois, Maine, Michigan, Minnesota, New Hampshire, New Jersey, New Mexico, Ohio,

Oklahoma, South Carolina, Vermont, Wisconsin. See id.
7
 Arizona, Georgia, Oregon, Rhode Island, Utah, Virginia, Wyoming. See id.

8 Nebraska. See id.
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in his favor.

Based on the foregoing, defendant Felice J. Fiore, Jr. asks this Court to move for summary

judgment in his favor and dismiss all of the causes of action raised against him in the Ben-Kely Plaintiffs’

Fifth Amended Complaint. In the alternative, should this court find that any of plaintiffs’ individual causes

of action survive summary judgment, defendant asks that partial summary judgment be granted as to those

causes of action that are improper as to Mr. Fiore

DATED: May 14, 2021 PERRY & WESTBROOK

       /s/ Alan W. Westbrook                                                   
Alan W. Westbrook, Esq.

 Attorneys for Defendants, SPEEDVEGAS, LLC;
FELICE J. FIORE, JR.; and TOM MIZZONE

DATED: May 14, 2021 AGAJANIAN, McFALL, WEISS, 
TETREAULT & CRIST LLP

/s/ Paul L. Tetreault                                                      
Paul L. Tetreault, Esq.
Regina S. Zernay, Esq.
Attorneys for Defendants, SPEEDVEGAS, LLC;
FELICE J. FIORE, JR.; and TOM MIZZONE

DATED: May 14, 2021 TAYLOR ANDERSON, LLP 

/s/ James D. Murdock                                                   
Brent D. Anderson, Esq.
James D. Murdock, Esq.
Attorneys for Defendants, SPEEDVEGAS, LLC;
FELICE J. FIORE, JR.; and TOM MIZZONE
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CERTIFICATE OF SERVICE

I hereby certify that on the 14th day of May, 2021, I caused to be served a true and correct copy of

MOTION FOR SUMMARY JUDGMENT, OR, IN THE ALTERNATIVE PARTIAL SUMMARY

JUDGMENT, AS TO DEFENDANT FELICE J. FIORE, JR., AGAINST PLAINTIFFS ESTATE

OF GIL BEN-KELY, ANTONELLA BEN-KELY, SHON BEN-KELY, and NATHALIE BEN-

KELY SCOTT; AFFIDAVIT OF FELICE J. FIORE, JR.; DECLARATION OF REGINA

ZERNAY in the following manner:

(ELECTRONIC SERVICE) Pursuant to Administrative Order 14-2, the above-referenced

document was electronically served through the Court’s Electronic Filing/Service system to all parties on

the Court’s Master Service List, listed below.

William R. Brenske, Esq.
BRENSKE ANDREEVSKI & KRAMETBAUER
3800 Howard Hughes Pkwy., Ste. 500       
Las Vegas, NV 89169
Ph: (702) 385-3300
FAX: (702) 385-3823
Attorneys for Plaintiffs, ESTATE OF GIL
BEN-KELY, et al.

Ryan S. Petersen, Esq.
WILEY PETERSEN
1050 Indigo Drive, Suite 200B
Las Vegas, NV 89145
Ph: (702) 910-3329
FAX: (702) 553-3467
Attorneys for Defendant, AUTOMOBILI
LAMBORGHINI AMERICA, LLC

Gary Guelker, Esq.
RESNICK & LOUIS, P.C.
8925 W Russell Road
Suite 220
Las Vegas, NV 89148
Ph: (702) 997-3800
Attorney for Plaintiff, ESTATE OF GIL
BEN-KELY

Susan V. Vargas, Esq.
Alexander Gerard Calfo, Esq.
KING & SPALDING LLP
633 W. 5th Street, Suite 1600
Los Angeles, CA 90071
Ph: (213) 443-4346
Attorneys for Defendant, AUTOMOBILI
LAMBORGHINI AMERICA, LLC

Corey M. Eschweiler, Esq. 
Craig A. Henderson, Esq. 
ER INJURY ATTORNEYS 
4795 S. Durango Drive 
Las Vegas, NV 89147 
Ph.: (702) 968-7500 
FAX: (702) 307-5762 
Attorneys for Plaintiffs, GWENDOLYN WARD, et
al.

Philip E. Holladay, Jr., Esq.
KING & SPALDING
1180 Peachtree Street, NE, Suite 1600
Atlanta, GA 30309 
Ph: (404) 572-4600
Attorneys for Defendant, AUTOMOBILI
LAMBORGHINI AMERICA, LLC
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Ian P. Samson, Esq.
PANISH SHEA & BOYLE LLP
8816 Spanish Ridge Avenue
Las Vegas, NV 89148
Ph: (310) 477-1700
FAX: (310) 477-1699
Attorneys for Plaintiffs, GWENDOLYN WARD, et
al.

Harry Franklin Hostetler, III, Esq.
MUSICK PEELER & GARRETT LLP
650 Town Center Drive, Suite 1200
Costa Mesa, CA 92626
Ph.: (714) 668-2454
FAX: (714) 668-2490

Robert E. Schumacher, Esq.
Bradley G. Taylor, Esq.
Dylan E. Houston, Esq. 
GORDON REES SCULLY MANSUKHANI, LLP
300 S. Fourth Street, Suite 1550
Las Vegas, NV 89101
Ph: (702) 577-9319
FAX: (702) 255-2858
Attorneys for Defendants, AARON FESSLER and
SPEEDVEGAS, LLC

Michael Merritt, Esq.
McCORMICK, BARSTOW, SHEPPARD, WAYTE
& CARRUTH LLP
8337 West Sunset Road, Suite 350
Las Vegas, NV 89113
Ph: (702) 949-1100
FAX: (702) 949-1101
Attorneys for Defendant, SLOAN VENTURES 90,
LLC

Brent D. Anderson, Esq.
James D. Murdock, Esq.
TAYLOR ANDERSON
1670 Broadway, Suite 900
Denver, CO 80202
Attorneys for Defendants, SPEEDVEGAS, LLC,
FELICE J. FIORE, JR., and TOM MIZZONE

Jorge A. Ramirez, Esq.
Christopher D. Phipps, Esq.
WILSON, ELSER, MOSKOWITZ, EDELMAN &
DICKER LLP
6689 Las Vegas Blvd. South, Suite 200
Las Vegas, NV 89119
P.: (702) 727-1400
F.: (702) 727-1401
Attorneys for Plaintiff/Defendant/Crossclaim
Plaintiff/Crossclaim Defendant ESTATE OF
CRAIG SHERWOOD

By:
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In the Matter Of:
A-17-757614-C

ESTATE OF BEN-KELY

vs

SPEED VEGAS, LLC, et al.

Videotaped Deposition Of:

PHIL FIORE

March 10, 2021



·1· · · · · · ·EIGHTH JUDICIAL DISTRICT COURT

·2· · · · · · · · · CLARK COUNTY, NEVADA

·3
· · ESTATE OF GIL BEN-KELY by· · )
·4· ANTONELLA BEN-KELY as the· · )
· · duly appointed representative)
·5· of the Estate and as the· · ·)
· · widow and heir of Decedent· ·)
·6· GIL BEN-KELY; SHON BEN-KELY, )
· · son and heir of Decedent GIL ) Case No.:
·7· BEN-KELY; NATHALIE BEN-KELY· )
· · SCOTT, daughter and heir of· )· A-17-757614-C
·8· the Decedent GIL BEN-KELY,· ·)
· · GWENDOLYN WARD, as Personal· )
·9· Representative of the ESTATE ) Dept. No.:
· · OF CRAIG SHERWOOD, deceased; )
10· GWENDOLYN WARD, individually )· XXVII
· · and as surviving spouse of· ·)
11· CRAIG SHERWOOD; GWENDOLYN· · )
· · WARD, as mother and natural· )
12· guardian of ZANE SHERWOOD,· ·)
· · surviving minor child of· · ·)
13· CRAIG SHERWOOD,· · · · · · · )
· · · · · · · · · · · · · · · · ·)
14· · · Plaintiffs,· · · · · · · )
· · · · · · · · · · · · · · · · ·)
15

16

17

18· · · · ·VIDEOTAPED VIDEOCONFERENCE DEPOSITION

19· · · · · · · · · · ·OF PHIL FIORE

20· · · · · · · ·WEDNESDAY, MARCH 10, 2021

21

22

23

24· Reported by:· Monice K. Campbell, NV CCR No. 312

25· Job No.:· 5221
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·1· vs.· · · · · · · · · · · · · )
· · · · · · · · · · · · · · · · ·)
·2· SPEEDVEGAS, LLC, a foreign-· )
· · limited liability company;· ·)
·3· VULCAN MOTOR CLUB, LLC dba· ·)
· · WORLD CLASS DRIVING, a New· ·)
·4· Jersey limited liability· · ·)
· · company; SLOAN VENTURES 90,· )
·5· LLC, a Nevada limited· · · · )
· · liability company; MOTORSPORT)
·6· SERVICES INTERNATIONAL, LLC, )
· · a North Carolina limited· · ·)
·7· liability company; AARON· · ·)
· · FESSLER, an individual; the· )
·8· ESTATE OF CRAIG SHERWOOD and )
· · AUTOMOBILI LAMBORGHINI· · · ·)
·9· AMERICA, LLC, a foreign· · · )
· · limited liability company;· ·)
10· TOM MIZZONE, an individual· ·)
· · SCOTT GRAGSON, an· · · · · · )
11· individual; PHIL FIORE aka· ·)
· · FELICE FIORE, an individual; )
12· DOES I-X; and ROE ENTITIES· ·)
· · I-X, inclusive,· · · · · · · )
13· · · · · · · · · · · · · · · ·)
· · · · · · · · · · · · · · · · ·)
14· · · Defendants.· · · · · · · )
· · _____________________________)
15· · · · · · · · · · · · · · · ·)
· · AND ALL RELATED CLAIMS· · · ·)
16· _____________________________)
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·1· · · ·VIDEOTAPED VIDEOCONFERENCE DEPOSITION OF PHIL

·2· FIORE, held on Wednesday, March 10, 2021, at 8:01

·3· a.m., before Monice K. Campbell, Certified Court

·4· Reporter, in and for the State of Nevada.

·5

·6· APPEARANCES:

·7· For the Plaintiff, The Estate of Gil Ben-Kely:

·8· · · · · · BRENSKE ANDREEVSKI & KRAMETBAUER
· · · · · · · BY:· JENNIFER ANDREEVSKI, ESQ.`
·9· · · · · · 3800 Howard Hughes Parkway, Suite 500
· · · · · · · Las Vegas, Nevada 89169
10· · · · · · 702.385.3300
· · · · · · · jandreevski@baklawlv.com
11

12· For the Plaintiff, The Estate of Craig Sherwood:

13· · · · · · ER INJURY ATTORNEYS
· · · · · · · BY: COREY M. ESCHWEILER, ESQ.
14· · · · · · 4795 South Durango Drive
· · · · · · · Las Vegas, Nevada 89147
15· · · · · · 702.877.1500
· · · · · · · corey@erinjuryattorneys.com
16

17· For the Plaintiff, The Estate of Craig Sherwood:

18· · · · · · PANISH SHEA & BOYLE
· · · · · · · BY:· PAUL TRAINA, ESQ.
19· · · · · · 11111 Santa Monica Blvd., Suite 700
· · · · · · · Los Angeles, California 90025
20· · · · · · (310) 928-6200
· · · · · · · traina@psblaw.com
21

22

23

24

25
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·1· APPEARANCES:

·2· For the Defendant Sloan Ventures 90, LLC:

·3· · · · · · MCCORMICK, BARSTOW, SHEPPARD,
· · · · · · · · WAYTE & CARRUTH LLP
·4· · · · · · BY:· MICHAEL MERRITT, ESQ.
· · · · · · · 8337 W. Sunset Road, Suite 350
·5· · · · · · Las Vegas, Nevada 89113
· · · · · · · 702.949.1100
·6· · · · · · michael.merritt@mccormickbarstow.com

·7
· · For the Defendant Automobili Lamborghini
·8· America, LLC:

·9· · · · · · KING & SPALDING LLP
· · · · · · · BY:· SUSAN VARGAS, ESQ.
10· · · · · · 633 West Fifth Street, Suite 1600
· · · · · · · Los Angeles, CA 90071
11· · · · · · 213.443.4346
· · · · · · · svargas@kslaw.com
12
· · For the Defendant Automobili Lamborghini
13· America, LLC:

14· · · · · · WILEY PETERSEN
· · · · · · · BY:· RYAN PETERSEN, ESQ.
15· · · · · · 1050 Indigo Drive, Suite 200B
· · · · · · · Las Vegas, Nevada 89145
16· · · · · · 702.910.3329
· · · · · · · rpetersen@wileypetersenlaw.com
17
· · For the Estate of Gil Ben-Kely:
18
· · · · · · · RESNICK & LOUIS
19· · · · · · BY:· GARY R. GUELKER, ESQ.
· · · · · · · 8925 W. Russell Road, Suite 220
20· · · · · · Las Vegas, Nevada 89148
· · · · · · · 702.997.3800
21· · · · · · gguelker@rlattorneys.com
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·1· APPEARANCES:

·2· For SpeedVegas, LLC, Tom Mizzone and Felice Fiore,
· · Jr.:
·3
· · · · · · · TAYLOR ANDERSON
·4· · · · · · BY:· BRENT D. ANDERSON, ESQ.
· · · · · · · 1670 Broadway, Suite 900
·5· · · · · · Denver, Colorado 80202
· · · · · · · 303.551.6661
·6· · · · · · banderson@talawfirm.com

·7

·8· Also Present:

·9· · · · · · NATHALIE BEN-KELY

10· · · · · · KORTNEY DRAGOO, EXHIBIT TECH

11
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·1· 400-, thereabouts.

·2· · · ·Q.· ·Now, with regard to SpeedVegas, they

·3· actually had a board of directors, right?

·4· · · ·A.· ·Yeah.· I mean, that got to be a very

·5· larger concern than World Class Driving or,

·6· certainly, Vulcan was, right?· So Tom and Aaron

·7· certainly formalized what they were doing.· And

·8· they brought on a whole array of different

·9· investors as well.

10· · · ·Q.· ·When did you become a board of

11· directors at SpeedVegas?

12· · · ·A.· ·I guess when it became a real entity.

13· Again, I'm not sure of the timing, but it was all

14· happening at once.

15· · · ·Q.· ·I want to talk about the purchase of

16· the Lamborghini Aventador.

17· · · · · · When did -- when did you first become

18· involved or purchase that vehicle -- or lease it?

19· · · ·A.· ·I became the owner of that vehicle on

20· November 1st of 2015.

21· · · ·Q.· ·And who did you -- who did you

22· purchase it from?

23· · · ·A.· ·I had a car broker, if you will, an

24· exotic car broker that I dealt with.· But he bought

25· it from Chicago Lamborghini.· I don't know the
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·1· exact name, but it was a dealership out of Chicago.

·2· · · ·Q.· ·Was that the first exotic car that you

·3· had owned?

·4· · · ·A.· ·No.

·5· · · ·Q.· ·When was the first time that you

·6· purchased an exotic car?

·7· · · ·A.· ·It depends how you define "exotic."· I've

·8· had Corvettes and Datsun 280Zs and those type of

·9· cars, right, but if you're talking about the level

10· of Ferraris and those types of cars, a couple years

11· prior to me owning a Lamborghini, I had purchased a

12· Ferrari.

13· · · ·Q.· ·And what happened with regard to that

14· Ferrari?

15· · · ·A.· ·What I did at the time, I actually

16· owned -- I don't consider this an exotic car,

17· although an expensive car -- I had owned the

18· Ferrari and a Rolls Royce.· And what I had done was

19· trade those cars for the Lamborghini, essentially.

20· · · ·Q.· ·Of the cars that you owned, not

21· including the Lamborghini, did you ever lease

22· those cars to any other person or entity?

23· · · ·A.· ·No.· But for the Lamborghini, I've

24· never -- I never did a transaction like this, ever.

25· I was just a typical retail buyer of cars.
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·1· for sure.

·2· · · ·A.· ·Maybe a year and a quarter.

·3· · · ·Q.· ·All right.· So you owned it for a year

·4· and a quarter.

·5· · · · · · And tell me how it came about that you

·6· were going to lease it to SpeedVegas?

·7· · · ·A.· ·Well, I'm a finance guy, right?· And what

·8· happens when you're dealt with something that

·9· changes your life financially pretty dramatically,

10· you've got to take inventory of the things that are

11· somewhat inconsequential in your financial life,

12· right?

13· · · · · · And so when I was let go out of UBS, I

14· literally went from a place of pretty decent income

15· to a place of zero.· It wasn't as if I got a

16· severance or anything like that, right?

17· · · · · · And so I took inventory of the various

18· clubs that I belonged to and other things like

19· that.· Once I eliminated all the frivolous clubs

20· and all the stuff that I had been a member of, you

21· know, golf clubs, those types of things, I looked

22· at -- mind you, we're talking about December now,

23· right?· December/January, right?

24· · · · · · I'm looking in my garage, and I see this

25· amazing, beautiful piece of art, but it's a huge
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·1· asset, and it's a huge expense to me.· And so I

·2· called my car broker guy at the time and asked him

·3· if we think we can get out of it, you know, at a

·4· reasonable price.· He said, "You're going to get

·5· killed.· Let's wait until the spring and try it,"

·6· which obviously makes sense.· You don't sell

·7· Lamborghinis in the middle of winter.· I get that.

·8· · · · · · And Aaron and I hopped on a call, and he

·9· said he would love to have the Lamborghini at the

10· racetrack.

11· · · ·Q.· ·So your broker's not the one that

12· found Aaron.· You know Aaron and you know

13· SpeedVegas.· And so did you make a call to

14· Aaron?

15· · · ·A.· ·Well, Aaron and I were talking all the

16· time, right?· But, yeah, we spoke specifically

17· about, you know, can the racetrack use a

18· Lamborghini Aventador?· It didn't have one at the

19· time.· The racetrack up the road -- I'm sorry --

20· it's not up the road.· It's at the racetrack, at

21· Las Vegas racetrack.

22· · · · · · I think both of those, Exotic Racing, and

23· I forget the name of the other one, but there's

24· another racetrack type of business up there in the

25· parking lot.· I think they both had several -- oh,
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·1· Dream Racing -- they both had Aventadors as part of

·2· their arsenal.

·3· · · ·Q.· ·So it was your understanding Aaron was

·4· interested in purchasing, or at least leasing, I

·5· guess, is fair to say, the Lamborghini

·6· Aventador, right?

·7· · · ·A.· ·Yeah.· He thought that would be great for

·8· the racetrack as a marquee car.

·9· · · ·Q.· ·So is that the deal that you entered

10· into, was a lease agreement with him?

11· · · ·A.· ·I guess.· I'm not sure what the exact

12· deal was.· I know we have paperwork relative to it,

13· but, essentially, what was promised is a certain

14· minimum a month, and then profit sharing anything

15· over that on what the car produced.

16· · · ·Q.· ·Minimum a month, meaning a minimum

17· payment as well as profits that would come back

18· to you based upon the usage by customers; is

19· that fair to say?

20· · · ·A.· ·That's fair.

21· · · ·Q.· ·All right.· I'm going to show you,

22· Mr. Fiore, an exhibit.· We're going to call it

23· "Exhibit Number 1."

24· · · ·A.· ·Okay.

25· · · ·Q.· ·Let me see if I can share my screen
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·1· did it ever have a salvage title, to your

·2· knowledge?

·3· · · ·A.· ·Not to my knowledge.

·4· · · ·Q.· ·And then, are you aware that a recall

·5· was issued by the National Highway Traffic

·6· Safety Administration regarding the EVAP system

·7· on the Lamborghini?

·8· · · ·A.· ·Am I aware of that now?

·9· · · ·Q.· ·Yes.

10· · · ·A.· ·Yes, I am aware of that now.

11· · · ·Q.· ·When did you first become aware of

12· that recall?

13· · · ·A.· ·I was sent that recall at the beginning

14· of March.· I think the exact stamp on that was

15· March 9th of 2017.

16· · · ·Q.· ·Okay.

17· · · · · · MS. ANDREEVSKI:· Those are all the

18· questions that I have.· Thank you.

19· · · · · · THE VIDEOGRAPHER:· Anybody have any

20· further questions?

21· · · · · · MR. TRAINA:· I don't think so.· Not from

22· me.

23· · · · · · MS. VARGAS:· I don't have any other

24· questions for Mr. Fiore.

25· · · · · · MR. ANDERSON:· Brent Anderson.· No
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·1· · · · · · · · CERTIFICATE OF REPORTER

·2· STATE OF NEVADA· )

·3· · · · · · · · · ·) SS:

·4· COUNTY OF CLARK· )

·5

·6· · · · · · I, Monice K. Campbell, a duly

·7· commissioned and licensed court reporter, Clark

·8· County, State of Nevada, do hereby certify:· That I

·9· reported the taking of the deposition of the

10· witness, PHIL FIORE, commencing on Wednesday, March

11· 10, 2021, at 8:01 a.m.;

12

13· · · · · · That prior to being examined, the witness

14· was, by me, duly sworn to testify to the truth.

15· That I thereafter transcribed my said shorthand

16· notes into typewriting and that the typewritten

17· transcript of said deposition is a complete, true,

18· and accurate transcription of said shorthand notes.

19

20· · · ·I further certify that I am not a relative or

21· employee of an attorney or counsel or any of the

22· parties, nor a relative or employee of an attorney or

23· counsel involved in said action, nor a person

24· financially interested in the action; that a request

25· ([X] has not) been made to review the transcript.
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·1

·2· · · ·IN WITNESS THEREOF, I have hereunto set my hand

·3· in my office in the County of Clark, State of Nevada,

·4· this 22nd day of March, 2021.

·5

·6

·7· · · · · · · · · · · ·________________________________
· · · · · · · · · · · · · Monice K. Campbell, CCR No. 312
·8

·9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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In the Matter Of:
A-17-757614-C

ESTATE OF BEN-KELY, et al.

vs

SPEED VEGAS, LLC, et al.

Deposition Of:

ROBERT J. BUTLER, PH.D., P.E.

March 05, 2021



·1· · · · · · EIGHTH JUDICIAL DISTRICT COURT

·2· · · · · · · · · CLARK COUNTY, NEVADA

·3
· · ESTATE OF GIL BEN-KELY by· · )
·4· ANTONELLA BEN-KELY as the· · )
· · duly appointed representative)
·5· of the Estate and as the· · ·)
· · widow and heir of Decedent· ·)
·6· GIL BEN-KELY; SHON BEN-KELY, )
· · son and heir of Decedent GIL ) Case No.:
·7· BEN-KELY; NATHALIE BEN-KELY· )
· · SCOTT, daughter and heir of· )· A-17-757614-C
·8· the Decedent GIL BEN-KELY,· ·)
· · GWENDOLYN WARD, as Personal· )
·9· Representative of the ESTATE ) Dept. No.:
· · OF CRAIG SHERWOOD, deceased; )
10· GWENDOLYN WARD, individually )· XXVII
· · and as surviving spouse of· ·)
11· CRAIG SHERWOOD; GWENDOLYN· · )
· · WARD, as mother and natural· )
12· guardian of ZANE SHERWOOD,· ·)
· · surviving minor child of· · ·)
13· CRAIG SHERWOOD,· · · · · · · )
· · · · · · · · · · · · · · · · ·)
14· · · Plaintiffs,· · · · · · · )
· · · · · · · · · · · · · · · · ·)
15

16

17

18· · · · · · ·VIDEOCONFERENCE DEPOSITION OF

19· · · · · · ·ROBERT J. BUTLER, Ph.D., P.E.

20· · · · · · · · ·FRIDAY, MARCH 5, 2021

21

22

23

24· Reported by:· Monice K. Campbell, NV CCR No. 312

25· Job No.:· 5228
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·1· vs.· · · · · · · · · · · · · )
· · · · · · · · · · · · · · · · ·)
·2· SPEEDVEGAS, LLC, a foreign-· )
· · limited liability company;· ·)
·3· VULCAN MOTOR CLUB, LLC dba· ·)
· · WORLD CLASS DRIVING, a New· ·)
·4· Jersey limited liability· · ·)
· · company; SLOAN VENTURES 90,· )
·5· LLC, a Nevada limited· · · · )
· · liability company; MOTORSPORT)
·6· SERVICES INTERNATIONAL, LLC, )
· · a North Carolina limited· · ·)
·7· liability company; AARON· · ·)
· · FESSLER, an individual; the· )
·8· ESTATE OF CRAIG SHERWOOD and )
· · AUTOMOBILI LAMBORGHINI· · · ·)
·9· AMERICA, LLC, a foreign· · · )
· · limited liability company;· ·)
10· TOM MIZZONE, an individual· ·)
· · SCOTT GRAGSON, an· · · · · · )
11· individual; PHIL FIORE aka· ·)
· · FELICE FIORE, an individual; )
12· DOES I-X; and ROE ENTITIES· ·)
· · I-X, inclusive,· · · · · · · )
13· · · · · · · · · · · · · · · ·)
· · · · · · · · · · · · · · · · ·)
14· · · Defendants.· · · · · · · )
· · _____________________________)
15· · · · · · · · · · · · · · · ·)
· · AND ALL RELATED CLAIMS· · · ·)
16· _____________________________)
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·1· · · ·VIDEOCONFERENCE DEPOSITION OF ROBERT J. BUTLER,

·2· Ph.D., P.E., held on Friday, March 5, 2021, at

·3· 9:00 a.m., before Monice K. Campbell, Certified Court

·4· Reporter, in and for the State of Nevada.

·5

·6· APPEARANCES:

·7· For the Plaintiff, The Estate of Gil Ben-Kely:

·8· · · · · · BRENSKE ANDREEVSKI & KRAMETBAUER
· · · · · · · BY:· RYAN KRAMETBAUER, ESQ.`
·9· · · · · · 3800 Howard Hughes Parkway, Suite 500
· · · · · · · Las Vegas, Nevada 89169
10· · · · · · 702.385.3300
· · · · · · · rkrametbauer@baklawlv.com
11

12· For the Plaintiff, The Estate of Craig Sherwood:

13· · · · · · ER INJURY ATTORNEYS
· · · · · · · BY: COREY M. ESCHWEILER, ESQ.
14· · · · · · 4795 South Durango Drive
· · · · · · · Las Vegas, Nevada 89147
15· · · · · · 702.877.1500
· · · · · · · corey@erinjuryattorneys.com
16

17· For the Plaintiff, The Estate of Craig Sherwood:

18· · · · · · PANISH SHEA & BOYLE
· · · · · · · BY:· PAUL TRAINA, ESQ.
19· · · · · · BY:· IAN SAMSON, ESQ.
· · · · · · · 11111 Santa Monica Blvd., Suite 700
20· · · · · · Los Angeles, California 90025
· · · · · · · 310.928.6200
21· · · · · · traina@psblaw.com
· · · · · · · samson@psblaw.com
22

23

24

25
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·1· APPEARANCES:

·2· For the Defendant Sloan Ventures 90, LLC:

·3· · · · · · MCCORMICK, BARSTOW, SHEPPARD,
· · · · · · · · WAYTE & CARRUTH LLP
·4· · · · · · BY:· MICHAEL MERRITT, ESQ.
· · · · · · · 8337 W. Sunset Road, Suite 350
·5· · · · · · Las Vegas, Nevada 89113
· · · · · · · 702.949.1100
·6· · · · · · michael.merritt@mccormickbarstow.com

·7
· · For the Defendant Automobili Lamborghini
·8· America, LLC:

·9· · · · · · MUSICK, PEELER & GARRETT LLP
· · · · · · · BY: H. FRANK HOSTETLER, III, ESQ.
10· · · · · · 650 Town Center Drive, Suite 1200
· · · · · · · Costa Mesa, California 92626
11· · · · · · 714.668.2454
· · · · · · · f.hostetler@musickpeeler.com
12

13· For the Defendant Automobili Lamborghini
· · America, LLC:
14
· · · · · · · WILEY PETERSEN
15· · · · · · BY:· JASON WILEY, ESQ.
· · · · · · · 1050 Indigo Drive, Suite 200B
16· · · · · · Las Vegas, Nevada 89145
· · · · · · · 702.910.3329
17· · · · · · jwiley@wileypetersenlaw.com
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·1· APPEARANCES:

·2· For the Estate of Gil Ben-Kely:

·3· · · · · · RESNICK & LOUIS
· · · · · · · BY:· GARY R. GUELKER, ESQ.
·4· · · · · · 8925 W. Russell Road, Suite 220
· · · · · · · Las Vegas, Nevada 89148
·5· · · · · · 702.997.3800
· · · · · · · gguelker@rlattorneys.com
·6

·7· For SpeedVegas, LLC and Felice Fiore, Jr.:

·8· · · · · · LAW OFFICES OF AGAJANIAN, McFALL, WEISS,
· · · · · · · · TETREAULT & CRIST LLP
·9· · · · · · BY:· PAUL TETREAULT, ESQ.
· · · · · · · 346 N. Larchmont Boulevard
10· · · · · · Los Angeles, California 90004
· · · · · · · 323.993.0198
11· · · · · · ptetreault@agajanianlaw.com

12

13

14· Also Present:

15· · · · · · NATHALIE BEN-KELY

16· · · · · · KORTNEY DRAGOO, EXHIBIT TECH
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·1· · · ·Q.· ·Did you review the Nevada OSHA report

·2· for this matter?

·3· · · ·A.· ·Yes.

·4· · · ·Q.· ·Did you note anything inaccurate about

·5· that report?

·6· · · ·A.· ·I don't remember.

·7· · · ·Q.· ·Did you rely on anything in that

·8· report?

·9· · · ·A.· ·I don't know about relying.· I summarized

10· their findings and noted the recall documents that

11· were -- because that's primarily where the recall

12· documents came from.· That's what I remember about

13· the OSHA file.

14· · · ·Q.· ·This is the Lamborghini fuel system

15· recall?

16· · · ·A.· ·Yes.

17· · · ·Q.· ·Do you have any opinion as to whether

18· or not that recall had any bearing whatsoever on

19· this case?

20· · · ·A.· ·No.· I don't have an opinion.

21· · · ·Q.· ·Do you have an opinion as to how much

22· fuel was in the Aventador's tank at the time of

23· the crash?

24· · · ·A.· ·I just have an observation of what --

25· some witnesses said it was half full.

000356

000356

00
03

56
000356

Envision Legal Solutions 702-805-4800 scheduling@envision.legal

Robert J. Butler, Ph.D., P.E. March 05, 2021 Page 231

Envision Legal Solutions 702-805-4800 scheduling@envision.legal
YVer1f



·1· · · ·Q.· ·Have you been to any other experienced

·2· track that had a similar instructor or coach

·3· brake system and tested that vehicle?

·4· · · ·A.· ·No.· I've not seen any -- I think this is

·5· the only vehicle I've worked on that had the

·6· alternate brake.

·7· · · ·Q.· ·Okay.· This vehicle had a -- I don't

·8· know if you know this, but I'll represent to

·9· you, in case you don't, that this vehicle, this

10· Aventador, had a non-factory rear wing.

11· · · · · · Were you aware of that?

12· · · ·A.· ·Yes.· I wrote that in the first report.

13· · · ·Q.· ·Do you have any opinions as to whether

14· or not the application or the installation of

15· that rear wing played a part in this accident?

16· · · ·A.· ·I don't believe it did.

17· · · ·Q.· ·I'm just about done.

18· · · · · · In your first report, Doctor, you make

19· reference on page 4 -- let me see.· Let me go to

20· the exhibits here.

21· · · · · · Is that Exhibit 3?· I forget which one it

22· is now.

23· · · · · · EXHIBIT TECH:· Yes, Counsel, it is

24· Exhibit 3.

25· · · · · · MR. TETREAULT:· Okay.· Thank you.
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·1· stating the hypotheses I can't rule out.

·2· · · ·Q.· ·Are you going to ascribe some fault to

·3· Lamborghini?

·4· · · ·A.· ·I don't -- I don't give fault at all.  I

·5· don't use the word "fault" -- certainly not in

·6· trial, nor in a report.

·7· · · ·Q.· ·You don't have any opinion that --

·8· that there was a mechanical defect or a failure,

·9· mechanical failure of some type that resulted in

10· this accident?

11· · · ·A.· ·I don't have that opinion, no.

12· · · ·Q.· ·Same thing with regards to SpeedVegas.

13· Do you expect to be providing an opinion at

14· trial that this accident was caused or

15· contributed to based upon something that

16· SpeedVegas did or did not do?

17· · · ·A.· ·No.· When you were saying "the accident,"

18· I'm thinking the accident sequence and it

19· occurring.

20· · · · · · You know, clearly, in my work regarding,

21· you know, what failed and pushed into the fuel

22· tank, that's -- I don't think any of the experts

23· are disagreeing that that fuel tank breached.  I

24· think some of the experts are arguing over welds

25· and so forth, but I won't be in that battle.
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·1· · · · · · · · CERTIFICATE OF REPORTER

·2· STATE OF NEVADA· )

·3· · · · · · · · · ·) SS:

·4· COUNTY OF CLARK· )

·5

·6· · · · · · I, Monice K. Campbell, a duly

·7· commissioned and licensed court reporter, Clark

·8· County, State of Nevada, do hereby certify:· That I

·9· reported the taking of the deposition of the

10· witness, ROBERT J. BUTLER, Ph.D., P.E., commencing

11· on Friday, March 5, 2021, at 9:00 a.m.;

12

13· · · · · · That prior to being examined, the witness

14· was, by me, duly sworn to testify to the truth.

15· That I thereafter transcribed my said shorthand

16· notes into typewriting and that the typewritten

17· transcript of said deposition is a complete, true,

18· and accurate transcription of said shorthand notes.

19

20· · · ·I further certify that I am not a relative or

21· employee of an attorney or counsel or any of the

22· parties, nor a relative or employee of an attorney or

23· counsel involved in said action, nor a person

24· financially interested in the action; that a request

25· ([X] has) been made to review the transcript.
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·1

·2· · · ·IN WITNESS THEREOF, I have hereunto set my hand

·3· in my office in the County of Clark, State of Nevada,

·4· this 11th day of March, 2021.

·5

·6

·7· · · · · · · · · · · _________________________________

·8· · · · · · · · · · · Monice K. Campbell, CCR No. 312

·9

10

11

12

13

14

15

16
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In the Matter Of:
A-17-757614-C

ESTATE OF BEN-KELY

vs

SPEED VEGAS, LLC, et al.

Deposition Of:

MARTYN THAKE

April 07, 2021



·1
· · · · · · · · ·EIGHTH JUDICIAL DISTRICT COURT
·2· · · · · · · · · · CLARK COUNTY, NEVADA
· · ·_____________________________________________________
·3
· · ·ESTATE OF GIL BEN-KELY by· · · ·)
·4· ·ANTONELLA BEN-KELY as the· · · ·)
· · ·duly appointed representative· ·)
·5· ·of the Estate and as the· · · · )
· · ·widow and heir of Decedent· · · ) Case No.
·6· ·GIL BEN-KELY; SHON BEN-KELY,· · ) A-17-757614-C
· · ·son and heir of Decedent GIL· · )
·7· ·BEN-KELY; NATHALIE BEN-KELY· · ·) Dept. No. XXVII
· · ·SCOTT, daughter and heir of· · ·)
·8· ·the Decedent GIL BEN-KELY;· · · )
· · ·GWENDOLYN WARD, as Personal· · ·)
·9· ·Representative of the ESTATE· · )
· · ·OF CRAIG SHERWOOD, deceased;· · )
10· ·GWENDOLYN WARD, individually· · )
· · ·and as surviving spouse of· · · )
11· ·CRAIG SHERWOOD; GWENDOLYN· · · ·)
· · ·WARD, as mother and natural· · ·)
12· ·guardian of ZANE SHERWOOD,· · · )
· · ·surviving minor child of· · · · )
13· ·CRAIG SHERWOOD,· · · · · · · · ·)
· · · · · · · · · · · · · · · · · · ·)
14· · · · · · · · · · Plaintiffs,· · )
· · · · · · · · · · · · · · · · · · ·)
15· ·_____________________________________________________

16
· · · REMOTE VIDEOTAPED ZOOM DEPOSITION OF:· MARTYN THAKE
17
· · · · · · · · · · · · ·APRIL 7, 2021
18
· · · · · · · · · · · · · ·9:09 A.M.
19

20

21
· · · · · · · ·Reporter:· Vickie Larsen, CCR/RMR
22· · · · · · · ·Utah License No. 109887-7801
· · · · · · · · · · Nevada License No. 966
23· · · · Notary Public in and for the State of Utah

24

25
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·1

·2· ·vs.· · · · · · · · · · · · · · ·)
· · · · · · · · · · · · · · · · · · ·)
·3· ·SPEEDVEGAS, LLC, a foreign-· · ·)
· · ·limited liability company;· · · )
·4· ·VULCAN MOTOR CLUB, LLC, dba· · ·)
· · ·WORLD CLASS DRIVING, a New· · · )
·5· ·Jersey limited liability· · · · )
· · ·company; SLOAN VENTURES 90,· · ·)
·6· ·LLC, a Nevada limited· · · · · ·)
· · ·liability company; MOTORSPORT· ·)
·7· ·SERVICES INTERNATIONAL, LLC,· · )
· · ·a North Carolina limited· · · · )
·8· ·liability company; AARON· · · · )
· · ·FESSLER, an individual; the· · ·)
·9· ·ESTATE OF CRAIG SHERWOOD and· · )
· · ·AUTOMOBILI LAMBORGHINI· · · · · )
10· ·AMERICA, LLC, a foreign· · · · ·)
· · ·limited liability company;· · · )
11· ·TOM MIZZONE, an individual;· · ·)
· · ·SCOTT CRAGSON, an individual;· ·)
12· ·PHIL FIORE aka FELICE FIORE,· · )
· · ·an individual; DOES I-X; and· · )
13· ·ROE ENTITIES I-X, inclusive,· · )
· · · · · · · · · · · · · · · · · · ·)
14· · · · · · · · · · · · · · · · · ·)
· · · · · · · · · · · Defendants.· · )
15· · · · · · · · · · · · · · · · · ·)
· · · · · · · · · · · · · · · · · · ·)
16· ·AND ALL RELATED CLAIMS· · · · · )
· · · · · · · · · · · · · · · · · · ·)
17
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·1· ·APPEARANCES (All parties present remotely)

·2
· · ·For the Plaintiff, Estate of Gil Ben-Kely, Personal
·3· ·Representative of Antonella Ben-Kely, Shon Ben-Kely,
· · ·Nathalie Ben-Kely-Scott & Antonella Ben-Kely:
·4
· · · · · · · · · · ·William Brenske
·5· · · · · · · · · ·BRENSKE ANDREEVSKI & KRAMETBAUER
· · · · · · · · · · ·3800 Howard Hughes Parkway, Suite 500
·6· · · · · · · · · ·Las Vegas, Nevada 89169
· · · · · · · · · · ·702.385.3300
·7· · · · · · · · · ·Bak@baklawlv.com

·8· ·For the Defendant, SpeedVegas, Tom Mizzone, and Phil
· · ·Fiore:
·9
· · · · · · · · · · ·James D. Murdock
10· · · · · · · · · ·TAYLOR ANDERSON, LLP
· · · · · · · · · · ·1670 Broadway, Suite 900
11· · · · · · · · · ·Denver, Colorado 80202
· · · · · · · · · · ·720.473.5941
12· · · · · · · · · ·Jmurdock@talawfirm.com

13· ·For the Plaintiff, The Estate of Craig Sherwood:

14· · · · · · · · · ·Paul Traina
· · · · · · · · · · ·Ian Samson
15· · · · · · · · · ·PANISH SHEA & BOYLE
· · · · · · · · · · ·11111 Santa Monica Blvd., Suite 700
16· · · · · · · · · ·Los Angeles, California 90025
· · · · · · · · · · ·310.928.6200
17· · · · · · · · · ·Traina@psblaw.com
· · · · · · · · · · ·Samson@psblaw.com
18
· · ·For the Defendant, Automobili Lamborghini America,
19· ·LLC:

20· · · · · · · · · ·Ryan Petersen
· · · · · · · · · · ·WILEY PETERSEN
21· · · · · · · · · ·1050 Indigo Drive, Suite 200B
· · · · · · · · · · ·Las Vegas, Nevada 89145
22· · · · · · · · · ·702.910.3329
· · · · · · · · · · ·Rpetersen@wileypetersen.com
23

24

25
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·1· ·APPEARANCES CONTINUED

·2· ·For Crossclaim Defendant, Sloan Ventures 90 LLC, and
· · ·Defendant Scott Gragson:
·3
· · · · · · · · · · ·Krystina Butchart
·4· · · · · · · · · ·Michael Merritt
· · · · · · · · · · ·McCORMICK BARSTOW LLP
·5· · · · · · · · · ·8337 West Sunset Road, Suite 350
· · · · · · · · · · ·Las Vegas, Nevada 89113
·6· · · · · · · · · ·702.949.1100
· · · · · · · · · · ·Michael.merritt@mccormickbarstow.com
·7· · · · · · · · · ·Krystina.butchart@mccormickbarstow.com

·8· ·For the Estate of Gil Ben-Kely:

·9· · · · · · · · · ·Kristine Maxwell
· · · · · · · · · · ·RESNICK & LOUIS, PC
10· · · · · · · · · ·5940 South Rainbow Boulevard
· · · · · · · · · · ·Las Vegas, Nevada 89118
11· · · · · · · · · ·702.997.3800
· · · · · · · · · · ·Kmaxwell@rlattorneys.com
12

13· ·Also Present:

14· · · · · · · · · ·Shon Ben-Kely
· · · · · · · · · · ·Nathalie Ben-Kely-Scott
15· · · · · · · · · ·Kortney Dragoo, exhibit tech

16

17

18· · · · · · · · · · · · · · -oOo-

19
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·1· ·for the vehicle?

·2· · · · ·A.· · ·I have seen YouTube videos of -- of the

·3· ·cars catching fire, and it is my understanding from

·4· ·these YouTube videos that it's got something to do

·5· ·with the exhaust system and the fuel system and how

·6· ·the exhaust system was routed.

·7· · · · · · · · But I am not an engineer and I would not

·8· ·even consider making that a statement in fact, it's

·9· ·just what I've heard and what I've read and what I've

10· ·seen.

11· · · · ·Q.· · ·In this case are you going to be offering

12· ·any opinions as an expert regarding the design of the

13· ·2015 Aventador involved in this accident?

14· · · · ·A.· · ·No.

15· · · · ·Q.· · ·In this case are you going to be offering

16· ·any opinions regarding the manufacturer of the 2015

17· ·Aventador involved in this accident?

18· · · · ·A.· · ·No.

19· · · · ·Q.· · ·Are you going to be offering any opinions

20· ·regarding modifications made to the Aventador in this

21· ·case that were post-production modification?

22· · · · ·A.· · ·No.

23· · · · ·Q.· · ·Are you aware of any modifications to

24· ·this car?

25· · · · ·A.· · ·I understand the brake system was
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·1· ·qualified to offer any accident reconstruction

·2· ·opinions in this case; is that right?

·3· · · · ·A.· · ·That's correct.

·4· · · · ·Q.· · ·As you sit here, you don't know the

·5· ·braking capacity of the Aventador; is that right?

·6· · · · ·A.· · ·Correct.

·7· · · · ·Q.· · ·You don't know the cornering capability

·8· ·of the Aventador; is that correct?

·9· · · · ·A.· · ·Correct.

10· · · · ·Q.· · ·You have no opinions regarding the

11· ·mechanical condition of the car at the time of the

12· ·crash, meaning no negative opinions about that; is

13· ·that correct?

14· · · · ·A.· · ·That is correct.

15· · · · ·Q.· · ·Do you know what ChassisSim is?

16· · · · ·A.· · ·Say again.

17· · · · ·Q.· · ·Are you familiar with a program --

18· ·program called ChassisSim?

19· · · · ·A.· · ·I am not.

20· · · · ·Q.· · ·What is an escape line?

21· · · · ·A.· · ·An escape line?

22· · · · ·Q.· · ·Are you familiar with that term?

23· · · · ·A.· · ·I'm not.

24· · · · ·Q.· · ·Again, some of these questions probably

25· ·seem silly, but I just -- I'm helping narrow the case.

000368

000368

00
03

68
000368

Envision Legal Solutions 702-805-4800 scheduling@envision.legal

Martyn Thake
April 07, 2021

Page 33

Envision Legal Solutions 702-805-4800 scheduling@envision.legal
YVer1f



·1· · · · · · · · · ·Reporter's Certificate

·2

·3· ·State of Nevada· · ·)
· · ·County of Clark· · ·)
·4

·5· · · · · · · · I, Vickie Larsen, Certified Shorthand

·6· ·Reporter and Registered Merit Reporter, in the State of

·7· ·Nevada, do hereby certify:

·8· · · · · · · · THAT the foregoing proceedings were taken

·9· ·before me at the time and place set forth herein; that

10· ·the witness was duly sworn to tell the truth, the whole

11· ·truth, and nothing but the truth; and that the

12· ·proceedings were taken down by me in shorthand and

13· ·thereafter transcribed into typewriting under my

14· ·direction and supervision;

15· · · · · · · · THAT the foregoing pages contain a true

16· ·and correct transcription of my said shorthand notes so

17· ·taken.

18· · · · · · · · IN WITNESS WHEREOF, I have subscribed my

19· ·name this 19th day of April, 2021.

20

21

22

23
· · · · · · · · · · · · · ·Vickie Larsen, CCR/RMR
24· · · · · · · · · · · · ·Utah License No. 109887-7801
· · · · · · · · · · · · · ·Nevada License No. 966
25
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In the Matter Of:
A-17-757614-C

ESTATE OF BEN-KELY

vs

SPEED VEGAS, LLC, et al.

Deposition Of:

ROBERT D. BANTA

March 25, 2021



·1· · · · · · · ·EIGHTH JUDICIAL DISTRICT COURT

·2· · · · · · · · · · CLARK COUNTY, NEVADA

·3

·4
· · ·ESTATE OF GIL BEN-KELY by· · )
·5· ·ANTONELLA BEN-KELY as the· · )
· · ·duly appointed· · · · · · · ·)· Case No.: A-17-757614-C
·6· ·representative widow and· · ·)· Dept. No.: XXVII
· · ·heir of Decedent GIL· · · · ·)
·7· ·BEN-KELY; NATHALIE· · · · · ·)
· · ·BEN-KELY SCOTT, daughter· · ·)
·8· ·and heir of the Decedent· · ·)
· · ·GIL BEN-KELY, GWENDOLYN· · · )
·9· ·WARD, as Personal· · · · · · )
· · ·Representative of the· · · · )
10· ·ESTATE OF CRAIG SHERWOOD,· · )
· · ·deceased; and as surviving· ·)
11· ·spouse of CRAIG SHERWOOD;· · )
· · ·GWENDOLYN WARD, as mother· · )
12· ·and natural guardian of· · · )
· · ·ZANE SHERWOOD, surviving· · ·)
13· ·minor child of CRAIG· · · · ·)
· · ·SHERWOOD,· · · · · · · · · · )
14· · · · · · · · · · · · · · · · )
· · · · · · · Plaintiffs,· · · · ·)
15

16

17· · · ·VIDEOCONFERENCE DEPOSITION OF ROBERT D. BANTA

18· · · · · · · · · · · ·March 25, 2021

19· · · · · REPORTED BY:· KELLY REXROAT, CCR NO. 977

20· · · · · · · · · · · · JOB NO. 5239

21

22

23

24

25
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·1
· · ·vs.· · · · · · · · · · · · · · · · · ·)
·2· · · · · · · · · · · · · · · · · · · · ·)
· · ·SPEEDVEGAS, LLC, a foreign-limited· · )
·3· ·liability company; VULCAN MOTOR· · · ·)
· · ·CLUB, LLC d/b/a WORLD CLASS· · · · · ·)
·4· ·DRIVING, a New Jersey limited· · · · ·)
· · ·liability company; SLOAN VENTURES· · ·)
·5· ·90, LLC, a Nevada limited liability· ·)
· · ·company; MOTORSPORT SERVICES· · · · · )
·6· ·INTERNATIONAL, LLC, a North· · · · · ·)
· · ·Carolina limited liability company;· ·)
·7· ·AARON FESSLER, an individual; the· · ·)
· · ·ESTATE OF CRAIG SHERWOOD and· · · · · )
·8· ·AUTOMOBILI LAMBORGHINI AMERICA,· · · ·)
· · ·LLC, a foreign limited liability· · · )
·9· ·company; TOM MIZZONE, an· · · · · · · )
· · ·individual; SCOTT GRAGSON, an· · · · ·)
10· ·individual; PHIL FIORE a/k/a FELICE· ·)
· · ·FIORE, an individual; DOES I-X; and· ·)
11· ·ROE ENTITIES I-X, inclusive,· · · · · )
· · · · · · · · · · · · · · · · · · · · · ·)
12· · · · · · · · ·Defendants.· · · · · · ·)
· · · · · · · · · · · · · · · · · · · · · ·)
13· ·AND ALL RELATED CLAIMS· · · · · · · · )
· · · · · · · · · · · · · · · · · · · · · ·)
14

15

16

17

18

19

20

21

22

23

24
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·1· · · ·VIDEOCONFERENCE DEPOSITION OF ROBERT D. BANTA

·2· ·on March 25, 2021, at 8:14 a.m., before Kelly

·3· ·Rexroat, Certified Court Reporter, in and for the

·4· ·State of Nevada.

·5

·6· ·REMOTE APPEARANCES

·7
· · ·For the Plaintiff, The Estate of Gil Ben-Kely:
·8
· · · · · · · BRENSKE ANDREEVSKI & KRAMETBAUER
·9· · · · · · BY: RYAN KRAMETBAUER, ESQ.
· · · · · · · 3800 Howard Hughes Parkway
10· · · · · · Suite 500
· · · · · · · Las Vegas, NV 89169
11· · · · · · rkrametbauer@baklawlv.com
· · · · · · · 702.385.3300
12
· · ·For the Plaintiff, The Estate of Craig Sherwood:
13
· · · · · · · ER INJURY ATTORNEYS
14· · · · · · BY: COREY M. ESCHWEILER, ESQ.
· · · · · · · 4795 South Durango Drive
15· · · · · · Las Vegas, NV 89147
· · · · · · · corey@erinjuryattorneys.com
16· · · · · · 702.877.1500

17· ·For the Plaintiff, The Estate of Craig Sherwood:

18· · · · · · PANISH SHEA & BOYLE
· · · · · · · BY: PAUL TRAINA, ESQ.
19· · · · · · 11111 Santa Monica Boulevard
· · · · · · · Suite 700
20· · · · · · Los Angeles, CA 90025
· · · · · · · traina@psblaw.com
21· · · · · · 310.928.6200

22

23

24
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·1
· · ·REMOTE APPEARANCES (Continued)
·2
· · ·For the Defendant Sloan Ventures 90, LLC:
·3
· · · · · · · MCCORMICK, BARSTOW, SHEPPARD
·4· · · · · · · · WAYTE & CARRUTH, LLP
· · · · · · · BY: ALLISON ROTHGEB, ESQ.
·5· · · · · · 8337 W. Sunset Road
· · · · · · · Suite 350
·6· · · · · · Las Vegas, NV 89113
· · · · · · · 702.949.1100
·7· · · · · · allison.rothgeb@mccormickbarstow.com

·8
· · ·For the Defendant Automobili Lamborghini America,
·9· ·LLC:

10· · · · · · MUSICK, PEELER & GARRETT LLP
· · · · · · · BY: H. FRANK HOSTETLER, III, ESQ.
11· · · · · · 650 Town Center Drive
· · · · · · · Suite 1200
12· · · · · · Costa Mesa, CA 92626
· · · · · · · f.hostetler@musickpeeler.com
13· · · · · · 714.668.2454

14· ·For the Defendant Automobili Lamborghini America,
· · ·LLC:
15
· · · · · · · WILEY PETERSEN
16· · · · · · BY: RYAN PETERSEN, ESQ.
· · · · · · · 1050 Indigo Drive
17· · · · · · Suite 200B
· · · · · · · Las Vegas, NV 89145
18· · · · · · rpetersen@wileypetersen.com
· · · · · · · 702.910.3329
19

20· ·For the Defendant/Cross-Claimant SpeedVegas, LLC,
· · ·Tom Mizzone and Felice Fiore, Jr.:
21
· · · · · · · TAYLOR ANDERSON
22· · · · · · BY:· JAMES D. MURDOCK, ESQ.
· · · · · · · 1670 Broadway, Suite 900
23· · · · · · Denver, CO 80202
· · · · · · · 303.551.6661
24· · · · · · jmurdock@talawfirm.com

25
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·1· ·REMOTE APPEARANCES (Continued)

·2
· · ·For the Defendant/Cross-Claimant Estate of Gil
·3· ·Ben-Kely:

·4· · · · · · RESNICK & LOUIS
· · · · · · · BY:· GARY R. GUELKER, ESQ.
·5· · · · · · 8925 W. Russell Road
· · · · · · · Suite 220
·6· · · · · · Las Vegas, NV 89148
· · · · · · · 702.997.3800
·7· · · · · · gguelker@rlattorneys.com

·8

·9· ·Also present:· · ·Nathalie Ben-Kely
· · · · · · · · · · · ·Shon Ben-Kely
10
· · ·Exhibit Technician:· Jared Marez
11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

000376

000376

00
03

76
000376

Envision Legal Solutions 702-805-4800 scheduling@envision.legal

Robert D. Banta
March 25, 2021

Page 5

Envision Legal Solutions 702-805-4800 scheduling@envision.legal



·1· ·BY MR. HOSTETLER:

·2· · · ·Q.· ·Is it your opinion that the recall

·3· ·condition did not cause the crash?

·4· · · · · · MR. KRAMETBAUER:· Same objection.

·5· · · ·A.· ·Yes, the fuel leak did not cause the crash.

·6· ·BY MR. HOSTETLER:

·7· · · ·Q.· ·Is it your opinion, Mr. Banta, that the

·8· ·condition described in recall 17V-073 caused the

·9· ·post-collision fire?

10· · · ·A.· ·I cannot determine that.· I don't know.

11· · · ·Q.· ·You have no opinion on that?

12· · · ·A.· ·No, I have no opinion.· I don't have

13· ·sufficient information to draw that conclusion.

14· ·What I'm saying is that the condition existed -- the

15· ·fuel leak condition existed in this car prior to the

16· ·crash and Lamborghini knew it and Lamborghini was

17· ·effecting a recall for it, and it was an active fuel

18· ·leak.· It wasn't like it was a fuel leak that's just

19· ·slowly dripping.· This thing was transferring fuel

20· ·from the tank to the ORVR system and out the vent

21· ·into that space where the EVAP system is located.

22· · · ·Q.· ·Let me go through a couple things and then

23· ·we'll dive into your report, Mr. Banta.· Did you

24· ·find any evidence in your review of this file of

25· ·driver incapacitation?
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·1· · · ·A.· ·I know Mark Arndt.· I have not talked to

·2· ·him.

·3· · · ·Q.· ·Or Cam Cope?

·4· · · ·A.· ·No.

·5· · · ·Q.· ·You know Mr. Cope, don't you?

·6· · · ·A.· ·Oh, yes.

·7· · · ·Q.· ·Do you have any opinions about racetrack

·8· ·design with respect to SpeedVegas in any way, shape,

·9· ·or form?

10· · · ·A.· ·I do not, no.

11· · · ·Q.· ·And do you have any opinions about

12· ·racetrack operation or safety?

13· · · ·A.· ·No.

14· · · ·Q.· ·Do you have any opinions about whether this

15· ·2015 Lamborghini Aventador was properly maintained?

16· · · ·A.· ·No, I have not undertaken a study on that.

17· · · ·Q.· ·Are you aware of any modifications to this

18· ·2015 Lamborghini Aventador?

19· · · ·A.· ·I'm aware of what other experts said in

20· ·their reports, but I haven't undertaken a study of

21· ·that subject.

22· · · ·Q.· ·What is your awareness from any source

23· ·about the modifications to this vehicle?

24· · · ·A.· ·I think I learned through the reports that

25· ·there was a claim that this vehicle may have had
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·1· · · ·Q.· ·A gentleman by the name of Felice Fiore,

·2· ·and I'll represent to you he owned the vehicle -- he

·3· ·bought it about a year before the crash and he was

·4· ·leasing it to the SpeedVegas track, okay?

·5· · · ·A.· ·Yeah.

·6· · · ·Q.· ·And what I want to find out from you is,

·7· ·first, I take it you have no criticisms of

·8· ·Mr. Fiore's maintenance of the subject vehicle; is

·9· ·that correct?

10· · · ·A.· ·Or lack of maintenance, yes.· I don't know.

11· · · ·Q.· ·Essentially you're not going to say he did

12· ·anything wrong; is that correct?

13· · · ·A.· ·That's correct.

14· · · ·Q.· ·In fact, isn't it true, he did not receive

15· ·a recall notice before the subject accident; is that

16· ·true?

17· · · · · · MR. KRAMETBAUER:· Object to the form of the

18· ·question.

19· · · ·A.· ·I believe that to be correct.

20· ·BY MR. MURDOCK:

21· · · ·Q.· ·So let me ask you --

22· · · · · · MR. KRAMETBAUER:· Sorry, guys.

23· ·BY MR. MURDOCK:

24· · · ·Q.· ·Let me ask you in a different way.· Do you

25· ·have any information that Mr. Fiore was aware of a
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·1· ·recall or a potential recall of this vehicle anytime

·2· ·before February 12, 2017?

·3· · · ·A.· ·No, I do not.

·4· · · · · · MR. KRAMETBAUER:· Object to form.· Sorry.

·5· ·I didn't mean to cut you off.· Object to the form of

·6· ·the question.· Keep going, J.D.

·7· ·BY MR. MURDOCK:

·8· · · ·Q.· ·Do you have any criticisms of Mr. Fiore's

·9· ·conduct while he was an owner of the vehicle up

10· ·until the date of the crash?

11· · · ·A.· ·I do not, no.

12· · · ·Q.· ·Do you have any criticisms of the fact that

13· ·Mr. Fiore leased the vehicle to SpeedVegas?

14· · · ·A.· ·No.

15· · · ·Q.· ·You were asked a number of questions about

16· ·the part 573 safety recall report, and I want to ask

17· ·you, step back a little bit and walk me through how

18· ·this process works.· If a company submits a 573

19· ·safety recall report, what is the impetus for that?

20· ·Why would a company do that?

21· · · ·A.· ·Because the Code of Federal Regulations, 49

22· ·CFR 573 contains all of the instructions to auto

23· ·manufacturers and NHTSA and some aftermarket

24· ·equipment manufacturers about how to handle the

25· ·recall process, and the investigation process
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·1· · · · · · · · · CERTIFICATE OF REPORTER

·2· ·STATE OF NEVADA· )
· · · · · · · · · · · )· · ss:
·3· ·COUNTY OF CLARK· )

·4· · · ·I, Kelly Rexroat, a Certified Court Reporter

·5· ·licensed by the State of Nevada, do hereby certify:

·6· ·That I reported the deposition of ROBERT D. BANTA on

·7· ·March 25, 2021, at 8:14 a.m.

·8· · · ·That prior to being deposed, the witness was

·9· ·duly sworn by me to testify to the truth.· That I

10· ·thereafter transcribed my said stenographic notes via

11· ·computer-aided transcription into written form, and

12· ·that the typewritten transcript is a complete, true,

13· ·and accurate transcription of said shorthand notes;

14· ·that review of the transcript was requested.

15· · · ·I further certify that I am not a relative,

16· ·employee, or independent contractor of counsel or of

17· ·any of the parties involved in the proceeding; nor a

18· ·person financially interested in the proceeding; nor

19· ·do I have any other relationship that may reasonably

20· ·cause my impartiality to be questioned.

21· · · ·IN WITNESS HEREOF, I have set my hand in my

22· ·office in the County of Clark, State of Nevada, this

23· ·8th day of April 2021.

24· · · · · · · · · · · · ·_____________________________

25· · · · · · · · · · · · ·KELLY REXROAT, CCR NO. 977
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In the Matter Of:
A-17-757614-C

ESTATE OF BEN-KELY

vs

SPEED VEGAS, LLC, et al.

Deposition Of:

CAM COPE, B.S., CFII, CFEI, CVFR, CLI

March 17, 2021



·1· · · · · · ·EIGHTH JUDICIAL DISTRICT COURT

·2· · · · · · · · · CLARK COUNTY, NEVADA

·3
· · ESTATE OF GIL BEN-KELY by· · )
·4· ANTONELLA BEN-KELY as the· · )
· · duly appointed representative)
·5· of the Estate and as the· · ·)
· · widow and heir of Decedent· ·)
·6· GIL BEN-KELY; SHON BEN-KELY, )
· · son and heir of Decedent GIL ) Case No.:
·7· BEN-KELY; NATHALIE BEN-KELY· )
· · SCOTT, daughter and heir of· )· A-17-757614-C
·8· the Decedent GIL BEN-KELY,· ·)
· · GWENDOLYN WARD, as Personal· )
·9· Representative of the ESTATE ) Dept. No.:
· · OF CRAIG SHERWOOD, deceased; )
10· GWENDOLYN WARD, individually )· XXVII
· · and as surviving spouse of· ·)
11· CRAIG SHERWOOD; GWENDOLYN· · )
· · WARD, as mother and natural· )
12· guardian of ZANE SHERWOOD,· ·)
· · surviving minor child of· · ·)
13· CRAIG SHERWOOD,· · · · · · · )
· · · · · · · · · · · · · · · · ·)
14· · · Plaintiffs,· · · · · · · )
· · · · · · · · · · · · · · · · ·)
15

16

17

18· · · · · · ·VIDEOCONFERENCE DEPOSITION OF

19· · · · · CAM COPE, B.S., CFII, CFEI, CVFR, CLI

20· · · · · · · ·WEDNESDAY, MARCH 17, 2021

21

22

23

24· Reported by:· Monice K. Campbell, NV CCR No. 312

25· Job No.: 5237
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·1· vs.· · · · · · · · · · · · · )
· · · · · · · · · · · · · · · · ·)
·2· SPEEDVEGAS, LLC, a foreign-· )
· · limited liability company;· ·)
·3· VULCAN MOTOR CLUB, LLC dba· ·)
· · WORLD CLASS DRIVING, a New· ·)
·4· Jersey limited liability· · ·)
· · company; SLOAN VENTURES 90,· )
·5· LLC, a Nevada limited· · · · )
· · liability company; MOTORSPORT)
·6· SERVICES INTERNATIONAL, LLC, )
· · a North Carolina limited· · ·)
·7· liability company; AARON· · ·)
· · FESSLER, an individual; the· )
·8· ESTATE OF CRAIG SHERWOOD and )
· · AUTOMOBILI LAMBORGHINI· · · ·)
·9· AMERICA, LLC, a foreign· · · )
· · limited liability company;· ·)
10· TOM MIZZONE, an individual· ·)
· · SCOTT GRAGSON, an· · · · · · )
11· individual; PHIL FIORE aka· ·)
· · FELICE FIORE, an individual; )
12· DOES I-X; and ROE ENTITIES· ·)
· · I-X, inclusive,· · · · · · · )
13· · · · · · · · · · · · · · · ·)
· · · · · · · · · · · · · · · · ·)
14· · · Defendants.· · · · · · · )
· · _____________________________)
15· · · · · · · · · · · · · · · ·)
· · AND ALL RELATED CLAIMS· · · ·)
16· _____________________________)

17
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·1· · · ·VIDEOCONFERENCE DEPOSITION OF CAM COPE, BS,

·2· CFII, CFEI, CVFR, CLI, held on Wednesday, March 17,

·3· 2021, at 8:00 a.m., before Monice K. Campbell,

·4· Certified Court Reporter, in and for the State of

·5· Nevada.

·6

·7· APPEARANCES:

·8· For the Plaintiff, The Estate of Gil Ben-Kely:

·9· · · · · · BRENSKE ANDREEVSKI & KRAMETBAUER
· · · · · · · BY:· JENNIFER ANDREEVSKI, ESQ.`
10· · · · · · 3800 Howard Hughes Parkway, Suite 500
· · · · · · · Las Vegas, Nevada 89169
11· · · · · · 702.385.3300
· · · · · · · jandreevski@baklawlv.com
12

13· For the Plaintiff, The Estate of Craig Sherwood:

14· · · · · · ER INJURY ATTORNEYS
· · · · · · · BY: COREY M. ESCHWEILER, ESQ.
15· · · · · · 4795 South Durango Drive
· · · · · · · Las Vegas, Nevada 89147
16· · · · · · 702.877.1500
· · · · · · · corey@erinjuryattorneys.com
17

18· For the Plaintiff, The Estate of Craig Sherwood:

19· · · · · · PANISH SHEA & BOYLE
· · · · · · · BY:· PAUL TRAINA, ESQ.
20· · · · · · BY:· IAN SAMSON, ESQ.
· · · · · · · 11111 Santa Monica Blvd., Suite 700
21· · · · · · Los Angeles, California 90025
· · · · · · · (310) 928-6200
22· · · · · · traina@psblaw.com
· · · · · · · samson@psblaw.com
23
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·1· APPEARANCES:

·2· For the Defendant Sloan Ventures 90, LLC:

·3· · · · · · MCCORMICK, BARSTOW, SHEPPARD,
· · · · · · · · WAYTE & CARRUTH LLP
·4· · · · · · BY:· MICHAEL MERRITT, ESQ.
· · · · · · · 8337 W. Sunset Road, Suite 350
·5· · · · · · Las Vegas, Nevada 89113
· · · · · · · 702.949.1100
·6· · · · · · michael.merritt@mccormickbarstow.com

·7
· · For the Defendant Automobili Lamborghini
·8· America, LLC:

·9· · · · · · MUSICK, PEELER & GARRETT LLP
· · · · · · · BY: H. FRANK HOSTETLER, III, ESQ.
10· · · · · · 650 Town Center Drive, Suite 1200
· · · · · · · Costa Mesa, California 92626
11· · · · · · 714.668.2454
· · · · · · · f.hostetler@musickpeeler.com
12

13· For the Defendant Automobili Lamborghini
· · America, LLC:
14
· · · · · · · WILEY PETERSEN
15· · · · · · BY:· RYAN PETERSEN, ESQ.
· · · · · · · 1050 Indigo Drive, Suite 200B
16· · · · · · Las Vegas, Nevada 89145
· · · · · · · 702.910.3329
17· · · · · · rpetersen@wileypetersenlaw.com

18

19· For the Estate of Gil Ben-Kely:

20· · · · · · RESNICK & LOUIS
· · · · · · · BY:· GARY GUELKER, ESQ.
21· · · · · · 8925 W. Russell Road, Suite 220
· · · · · · · Las Vegas, Nevada 89148
22· · · · · · 702.997.3800
· · · · · · · gguelker@rlattorneys.com
23
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·1· APPEARANCES:

·2· For SpeedVegas, LLC, Tom Mizzone and Felice Fiore,
· · Jr.:
·3
· · · · · · · TAYLOR ANDERSON
·4· · · · · · BY:· J.D. MURDOCK, ESQ.
· · · · · · · 1670 Broadway, Suite 900
·5· · · · · · Denver, Colorado 80202
· · · · · · · 303.551.6661
·6· · · · · · jmurdock@talawfirm.com

·7

·8· Also Present:

·9· · · · · · SHON BEN-KELY

10· · · · · · KORTNEY DRAGOO, EXHIBIT TECH
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·1· · · ·A.· ·It's a fire safety issue on the recall,

·2· yes.

·3· · · ·Q.· ·And do you have any information

·4· whether the conditions that needed to be present

·5· for the recall condition were present in the

·6· subject vehicle?

·7· · · ·A.· ·At the time of the crash?

·8· · · ·Q.· ·Yes, sir.

·9· · · ·A.· ·I don't think so.

10· · · ·Q.· ·Is it your opinion that this recall

11· had nothing to do with the crash?

12· · · ·A.· ·I don't think the recall had anything to

13· do with this crash and the release of gasoline from

14· the fuel tank.

15· · · ·Q.· ·Do you have any criticism of the

16· manufacturer issuing a safety recall as they did

17· in this case -- not in this case, but with this

18· vehicle?

19· · · ·A.· ·No, sir.

20· · · ·Q.· ·As part of your analysis, Mr. Cope,

21· did you form an opinion as to how much fuel was

22· in the vehicle at the time of the crash?

23· · · ·A.· ·We did an analysis of what the vehicle

24· was designed to hold, and we received information

25· from the racetrack that indicated that the fuel

000389

000389

00
03

89
000389

Envision Legal Solutions 702-805-4800 scheduling@envision.legal

Cam Cope, B.S., CFII, CFEI, CVFR, CLI
March 17, 2021

Page 53

Envision Legal Solutions 702-805-4800 scheduling@envision.legal
YVer1f



·1· · · · · · (Recess had.)

·2· · · · · · THE COURT REPORTER:· We're back on the

·3· record at 3:54 p.m.

·4

·5· · · · · · · · · · · EXAMINATION

·6· BY MR. MURDOCK:

·7· · · ·Q.· ·Mr. Cope, I do have some follow-up

·8· questions for you.· I'll do my best not to cover

·9· any ground that has already been covered by

10· Frank, but I do want to follow up on some

11· questions.

12· · · · · · So, first, is it my understanding that

13· when the car was first transferred to SpeedVegas

14· that there were no mechanical conditions with the

15· vehicle that you believe had a -- caused or

16· contributed to this accident; is that fair to say?

17· · · · · · MR. SAMSON:· Objection to form.

18· Misstates testimony.

19· · · · · · MS. ANDREEVSKI:· Object to the form.

20· Join.

21· · · · · · THE WITNESS:· I'm not familiar with any

22· problems when it was delivered to SpeedVegas.

23· BY MR. MURDOCK:

24· · · ·Q.· ·And you had mentioned -- I think it's

25· actually in Exhibit 3 -- actually, I guess it's
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·1· Exhibit 4, your report.· You talk about that

·2· there is nothing with the brakes you felt caused

·3· or contributed to cause this accident; is that

·4· correct?

·5· · · ·A.· ·I don't think there's anything with the

·6· brakes that caused the accident.

·7· · · ·Q.· ·No criticism of them, in other words,

·8· right?

·9· · · ·A.· ·Correct.

10· · · ·Q.· ·Including the pedal for the -- for

11· Mr. Ben-Kely to operate?· I know you had a

12· criticism about the use of the wire, but at the

13· end of the day, is that a causative factor in

14· the accident, in your opinion?

15· · · ·A.· ·No.· I think Mr. Sherwood was braking the

16· full time and that the brakes were performing and

17· they're leaving marks on the roadway for 565 feet.

18· · · ·Q.· ·Do you have any opinions about any --

19· strike that.

20· · · · · · Do you know who owned the vehicle and who

21· leased it to SpeedVegas?

22· · · ·A.· ·I think it's listed in the one of the

23· reports where the data indicates that it was

24· purchased by somebody -- I think one of the other

25· experts has got that information.· But it was
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·1· purchased by somebody.· I don't know who it was.  I

·2· don't remember.· But it's been -- that information

·3· is available.

·4· · · ·Q.· ·If I represent to you that it was

·5· Phil Fiore, does that sound familiar?

·6· · · ·A.· ·Yes, sir.

·7· · · ·Q.· ·And do you have any opinions as to

·8· whether any modifications he made to the car

·9· caused or contributed to cause this accident?

10· · · ·A.· ·No, not to my knowledge.

11· · · ·Q.· ·One of the aspects he changed out is

12· he made the steering wheel a carbon fiber

13· steering wheel.· He also changed some shifters

14· in the vehicle.

15· · · · · · You have no criticism of those

16· modifications; is that correct?

17· · · ·A.· ·No, sir.

18· · · ·Q.· ·Meaning correct, no criticisms, right?

19· · · ·A.· ·No, sir, no criticisms.

20· · · ·Q.· ·You were asked a series of questions

21· about the PC-Crash data results, the PC -- that

22· you ran, the computer program?

23· · · ·A.· ·Yes.

24· · · ·Q.· ·A couple of overarching questions

25· about that.
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·1· · · · · · · · CERTIFICATE OF REPORTER

·2· STATE OF NEVADA· )

·3· · · · · · · · · ·) SS:

·4· COUNTY OF CLARK· )

·5

·6· · · · · · I, Monice K. Campbell, a duly

·7· commissioned and licensed court reporter, Clark

·8· County, State of Nevada, do hereby certify:· That I

·9· reported the taking of the deposition of the

10· witness, CAM COPE, BS, CFII, CFEI, CVFR, CLI,

11· commencing on Wednesday, March 17, 2021, at 8:00

12· A.M.;

13

14· · · · · · That prior to being examined, the witness

15· was, by me, duly sworn to testify to the truth.

16· That I thereafter transcribed my said shorthand

17· notes into typewriting and that the typewritten

18· transcript of said deposition is a complete, true,

19· and accurate transcription of said shorthand notes.

20

21· · · ·I further certify that I am not a relative or

22· employee of an attorney or counsel or any of the

23· parties, nor a relative or employee of an attorney or

24· counsel involved in said action, nor a person

25· financially interested in the action; that a request
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·1· ([X] has) been made to review the transcript.

·2

·3· · · ·IN WITNESS THEREOF, I have hereunto set my hand

·4· in my office in the County of Clark, State of Nevada,

·5· this 23rd day of March, 2021.

·6

·7

·8· · · · · · · · · · · ·________________________________
· · · · · · · · · · · · · Monice K. Campbell, CCR No. 312
·9
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In the Matter Of:
A-17-757614-C

ESTATE OF BEN-KELY

vs

SPEED VEGAS, LLC, et al.

Deposition Of:

MARK W. ARNDT

March 22, 2021



·1· · · · · · ·EIGHTH JUDICIAL DISTRICT COURT

·2· · · · · · · · · CLARK COUNTY, NEVADA

·3
· · ESTATE OF GIL BEN-KELY by· · )
·4· ANTONELLA BEN-KELY as the· · )
· · duly appointed representative)
·5· of the Estate and as the· · ·)
· · widow and heir of Decedent· ·)
·6· GIL BEN-KELY; SHON BEN-KELY, )
· · son and heir of Decedent GIL ) Case No.:
·7· BEN-KELY; NATHALIE BEN-KELY· )
· · SCOTT, daughter and heir of· )· A-17-757614-C
·8· the Decedent GIL BEN-KELY,· ·)
· · GWENDOLYN WARD, as Personal· )
·9· Representative of the ESTATE ) Dept. No.:
· · OF CRAIG SHERWOOD, deceased; )
10· GWENDOLYN WARD, individually )· XXVII
· · and as surviving spouse of· ·)
11· CRAIG SHERWOOD; GWENDOLYN· · )
· · WARD, as mother and natural· )
12· guardian of ZANE SHERWOOD,· ·)
· · surviving minor child of· · ·)
13· CRAIG SHERWOOD,· · · · · · · )
· · · · · · · · · · · · · · · · ·)
14· · · Plaintiffs,· · · · · · · )
· · · · · · · · · · · · · · · · ·)
15

16

17

18· · · · · · ·VIDEOCONFERENCE DEPOSITION OF

19· · · · · · · · · · ·MARK W. ARNDT

20· · · · · · · · ·MONDAY, MARCH 22, 2021

21

22

23

24· Reported by:· Monice K. Campbell, NV CCR No. 312

25· Job No.:· 5231
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·1· vs.· · · · · · · · · · · · · )
· · · · · · · · · · · · · · · · ·)
·2· SPEEDVEGAS, LLC, a foreign-· )
· · limited liability company;· ·)
·3· VULCAN MOTOR CLUB, LLC dba· ·)
· · WORLD CLASS DRIVING, a New· ·)
·4· Jersey limited liability· · ·)
· · company; SLOAN VENTURES 90,· )
·5· LLC, a Nevada limited· · · · )
· · liability company; MOTORSPORT)
·6· SERVICES INTERNATIONAL, LLC, )
· · a North Carolina limited· · ·)
·7· liability company; AARON· · ·)
· · FESSLER, an individual; the· )
·8· ESTATE OF CRAIG SHERWOOD and )
· · AUTOMOBILI LAMBORGHINI· · · ·)
·9· AMERICA, LLC, a foreign· · · )
· · limited liability company;· ·)
10· TOM MIZZONE, an individual· ·)
· · SCOTT GRAGSON, an· · · · · · )
11· individual; PHIL FIORE aka· ·)
· · FELICE FIORE, an individual; )
12· DOES I-X; and ROE ENTITIES· ·)
· · I-X, inclusive,· · · · · · · )
13· · · · · · · · · · · · · · · ·)
· · · · · · · · · · · · · · · · ·)
14· · · Defendants.· · · · · · · )
· · _____________________________)
15· · · · · · · · · · · · · · · ·)
· · AND ALL RELATED CLAIMS· · · ·)
16· _____________________________)
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·1· · · ·VIDEOCONFERENCE DEPOSITION OF MARK W. ARNDT,

·2· held on Monday, March 22, 2021, at 9:10 a.m., before

·3· Monice K. Campbell, Certified Court Reporter, in and

·4· for the State of Nevada.

·5

·6· APPEARANCES:

·7· For the Plaintiff, The Estate of Gil Ben-Kely:

·8· · · · · · BRENSKE ANDREEVSKI & KRAMETBAUER
· · · · · · · BY:· RYAN KRAMETBAUER, ESQ.
·9· · · · · · 3800 Howard Hughes Parkway, Suite 500
· · · · · · · Las Vegas, Nevada 89169
10· · · · · · 702.385.3300
· · · · · · · rkramebtauer@baklawlv.com
11

12· For the Plaintiff, The Estate of Craig Sherwood:

13· · · · · · ER INJURY ATTORNEYS
· · · · · · · BY: COREY M. ESCHWEILER, ESQ.
14· · · · · · 4795 South Durango Drive
· · · · · · · Las Vegas, Nevada 89147
15· · · · · · 702.877.1500
· · · · · · · corey@erinjuryattorneys.com
16

17· For the Plaintiff, The Estate of Craig Sherwood:

18· · · · · · PANISH SHEA & BOYLE
· · · · · · · BY:· IAN SAMSON, ESQ.
19· · · · · · 11111 Santa Monica Blvd., Suite 700
· · · · · · · Los Angeles, California 90025
20· · · · · · 310.928.6200
· · · · · · · samson@psblaw.com
21
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·1· APPEARANCES:

·2· For the Defendant Sloan Ventures 90, LLC:

·3· · · · · · MCCORMICK, BARSTOW, SHEPPARD,
· · · · · · · · WAYTE & CARRUTH LLP
·4· · · · · · BY:· ALLISON ROTHGEB, ESQ.
· · · · · · · 8337 W. Sunset Road, Suite 350
·5· · · · · · Las Vegas, Nevada 89113
· · · · · · · 702.949.1100
·6· · · · · · allison.rothgeb@mccormickbarstow.com

·7
· · For the Defendant Automobili Lamborghini
·8· America, LLC:

·9· · · · · · MUSICK, PEELER & GARRETT LLP
· · · · · · · BY: H. FRANK HOSTETLER, III, ESQ.
10· · · · · · 650 Town Center Drive, Suite 1200
· · · · · · · Costa Mesa, California 92626
11· · · · · · 714.668.2454
· · · · · · · f.hostetler@musickpeeler.com
12

13· For the Defendant Automobili Lamborghini
· · America, LLC:
14
· · · · · · · WILEY PETERSEN
15· · · · · · BY:· RYAN PETERSEN, ESQ.
· · · · · · · 1050 Indigo Drive, Suite 200B
16· · · · · · Las Vegas, Nevada 89145
· · · · · · · 702.910.3329
17· · · · · · rpetersen@wileypetersenlaw.com

18

19· For the Estate of Gil Ben-Kely:

20· · · · · · RESNICK & LOUIS
· · · · · · · BY:· GARY GUELKER, ESQ.
21· · · · · · 8925 W. Russell Road, Suite 220
· · · · · · · Las Vegas, Nevada 89148
22· · · · · · 702.997.3800
· · · · · · · gguelker@rlattorneys.com
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·1· APPEARANCES:

·2· For SpeedVegas, LLC, Tom Mizzone, and Felice Fiore,
· · Jr.:
·3
· · · · · · · TAYLOR ANDERSON
·4· · · · · · BY:· J.D. MURDOCK, ESQ.
· · · · · · · 1670 Broadway, Suite 900
·5· · · · · · Denver, Colorado 80202
· · · · · · · 303.551.6661
·6· · · · · · jmurdock@talawfirm.com

·7

·8· Also Present:

·9· · · · · · SHON BEN-KELY

10· · · · · · JARED MAREZ, EXHIBIT TECH
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·1· · · ·A.· ·Well, then ask it.

·2· · · · · · I don't recall it, but I understand where

·3· your -- what you're asking about.

·4· · · ·Q.· ·Okay.· Did you observe anything or

·5· take any -- reach any conclusions about whether

·6· there were any mechanical defects with the car

·7· that caused it to lose -- that was a factor in

·8· it being -- lost control at the time of the

·9· impact -- strike that.· Let me ask it

10· differently.

11· · · · · · Based on your evaluation in this case, do

12· you have any opinions that there were mechanical

13· issues with the Lamborghini that was a factor in

14· Mr. Sherwood not being able to maintain control of

15· the vehicle as it came down the straightaway before

16· it impacted the wall?

17· · · ·A.· ·I don't have an opinion.

18· · · ·Q.· ·Do you have any opinions that there

19· were any conditions with the track -- the

20· topography of the track, the surface material,

21· the visual markers -- that was a cause or a

22· contributing factor to Mr. Sherwood's operation

23· of the car and leading up to the impact?

24· · · · · · MR. SAMSON:· Objection to the form.

25· Asked and answered.
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·1· · · · · · · · CERTIFICATE OF REPORTER

·2· STATE OF NEVADA· )

·3· · · · · · · · · ·) SS:

·4· COUNTY OF CLARK· )

·5

·6· · · · · · I, Monice K. Campbell, a duly

·7· commissioned and licensed court reporter,

·8· Clark County, State of Nevada, do hereby certify:

·9· That I reported the taking of the deposition of the

10· witness, Mark W. Arndt, commencing on Monday,

11· March 22, 2021, at 9:10 a.m.;

12

13· · · · · · That prior to being examined, the witness

14· was, by me, duly sworn to testify to the truth.

15· That I thereafter transcribed my said shorthand

16· notes into typewriting and that the typewritten

17· transcript of said deposition is a complete, true,

18· and accurate transcription of said shorthand notes.

19

20· · · ·I further certify that I am not a relative or

21· employee of an attorney or counsel or any of the

22· parties, nor a relative or employee of an attorney or

23· counsel involved in said action, nor a person

24· financially interested in the action; that a request

25· ([X] has not) been made to review the transcript.
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·1

·2· · · ·IN WITNESS THEREOF, I have hereunto set my hand

·3· in my office in the County of Clark, State of Nevada,

·4· this 1st day of April, 2021.

·5

·6· · · · · · · · · · · ________________________________

·7· · · · · · · · · · · · Monice K. Campbell, CCR No. 312

·8
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EXHIBIT “8”
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In the Matter Of:
A-17-757614-C

ESTATE OF BEN-KELY

vs

SPEED VEGAS, LLC, et al.

Videotaped Deposition Of:

JACK RIDENOUR, P.E.

April 02, 2021



·1· · · · · · · ·EIGHTH JUDICIAL DISTRICT COURT

·2· · · · · · · · · CLARK COUNTY, NEVADA

·3
·3· ESTATE OF GIL BEN-KELY by· · )
·4· ANTONELLA BEN-KELY, as the· ·)
·4· duly appointed representative)
·5· of the Estate and as the· · ·)
·5· widow and heir of Decedent· ·)
·6· GIL BEN-KELY; SHON BEN-KELY, )
·6· son and heir of Decedent GIL ) Case No.:
·7· BEN-KELY; NATHALIE BEN-KELY· )
·7· SCOTT, daughter and heir of· )· A-17-757614-C
·8· the Decedent GIL BEN-KELY,· ·)
·8· GWENDOLYN WARD, as Personal· )
·9· Representative of the ESTATE ) Dept. No.:
·9· OF CRAIG SHERWOOD, deceased; )
10· GWENDOLYN WARD, individually )· XXVII
10· and as surviving spouse of· ·)
11· CRAIG SHERWOOD; GWENDOLYN· · )
11· WARD, as mother and natural· )
12· guardian of ZANE SHERWOOD,· ·)
12· surviving minor child of· · ·)
13· CRAIG SHERWOOD,· · · · · · · )
13· · · · · · · · · · · · · · · ·)
14· · · Plaintiffs,· · · · · · · )
14· · · · · · · · · · · · · · · ·)
15

16

17

18· · · ·VIDEOTAPED VIDEOCONFERENCE DEPOSITION OF

19· · · · · · · · · JACK RIDENOUR, P.E.

20· · · · · · · · ·FRIDAY, APRIL 2, 2021

21

22

23

24· Reported by:· Monice K. Campbell, NV CCR No. 312

25· Job No.: 5222
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·1· vs.· · · · · · · · · · · · · )
·1· · · · · · · · · · · · · · · ·)
·2· SPEEDVEGAS, LLC, a foreign-· )
·2· limited liability company;· ·)
·3· VULCAN MOTOR CLUB, LLC dba· ·)
·3· WORLD CLASS DRIVING, a New· ·)
·4· Jersey limited liability· · ·)
·4· company; SLOAN VENTURES 90,· )
·5· LLC, a Nevada limited· · · · )
·5· liability company; MOTORSPORT)
·6· SERVICES INTERNATIONAL, LLC, )
·6· a North Carolina limited· · ·)
·7· liability company; AARON· · ·)
·7· FESSLER, an individual; the· )
·8· ESTATE OF CRAIG SHERWOOD and )
·8· AUTOMOBILI LAMBORGHINI· · · ·)
·9· AMERICA, LLC, a foreign· · · )
·9· limited liability company;· ·)
10· TOM MIZZONE, an individual· ·)
10· SCOTT GRAGSON, an· · · · · · )
11· individual; PHIL FIORE aka· ·)
11· FELICE FIORE, an individual; )
12· DOES I-X; and ROE ENTITIES· ·)
12· I-X, inclusive,· · · · · · · )
13· · · · · · · · · · · · · · · ·)
13· · · · · · · · · · · · · · · ·)
14· · · Defendants.· · · · · · · )
14· _____________________________)
15· · · · · · · · · · · · · · · ·)
15· AND ALL RELATED CLAIMS· · · ·)
16· _____________________________)
16
17

18

19

20

21

22

23

24

25
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·1· · · ·VIDEOTAPED VIDEOCONFERENCE DEPOSITION OF JACK

·2· RIDENOUR, P.E., held via videoconference, on Friday,

·3· April 2, 2021, at 8:35 a.m., before Monice K.

·4· Campbell, Certified Court Reporter, in and for the

·5· State of Nevada.

·6

·7· APPEARANCES:

·8· For the Plaintiff, The Estate of Gil Ben-Kely:

·9· · · · · · BRENSKE ANDREEVSKI & KRAMETBAUER
·9· · · · · · BY:· JENNIFER ANDREEVSKI, ESQ.`
10· · · · · · 3800 Howard Hughes Parkway, Suite 500
10· · · · · · Las Vegas, Nevada 89169
11· · · · · · 702.385.3300
11· · · · · · jandreevski@baklawlv.com
12

13· For the Plaintiff, The Estate of Craig Sherwood:

14· · · · · · ER INJURY ATTORNEYS
14· · · · · · BY: COREY M. ESCHWEILER, ESQ.
15· · · · · · 4795 South Durango Drive
15· · · · · · Las Vegas, Nevada 89147
16· · · · · · 702.877.1500
16· · · · · · ceschweiler@erinjuryattorneys.com
17

18· For the Plaintiff, The Estate of Craig Sherwood:

19· · · · · · PANISH SHEA & BOYLE
19· · · · · · BY:· IAN SAMSON, ESQ.
20· · · · · · 11111 Santa Monica Blvd., Suite 700
20· · · · · · Los Angeles, California 90025
21· · · · · · 310.928.6200
21· · · · · · samson@psblaw.com
22

23

24

25
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·1· For the Defendant Sloan Ventures 90, LLC:

·2· · · · · · MCCORMICK, BARSTOW, SHEPPARD,
·2· · · · · · · WAYTE & CARRUTH LLP
·3· · · · · · BY:· ALLISON ROTHGEB, ESQ.
·3· · · · · · 8337 W. Sunset Road, Suite 350
·4· · · · · · Las Vegas, Nevada 89113
·4· · · · · · 702.949.1100
·5· · · · · · allison.rothgeb@mccormickbarstow.com

·6

·7· For the Defendant Automobili Lamborghini America,
·7· LLC:
·8
·8· · · · · · · MUSICK, PEELER & GARRETT LLP
·9· · · · · · · BY: H. FRANK HOSTETLER, III, ESQ.
·9· · · · · · · 650 Town Center Drive, Suite 1200
10· · · · · · · Costa Mesa, California 92626
10· · · · · · · 714.668.2454
11· · · · · · · f.hostetler@musickpeeler.com
11
12

13· For SpeedVegas, LLC and Felice Fiore, Jr.:

14· · · · · · TAYLOR ANDERSON
14· · · · · · BY:· J.D. MURDOCK, ESQ.
15· · · · · · 1670 Broadway, Suite 900
15· · · · · · Denver, Colorado 80202
16· · · · · · 303.551.6661
16· · · · · · jmurdock@talawfirm.com
17

18· For the Estate of Gil Ben-Kely:

19· · · · · · RESNICK & LOUIS
19· · · · · · BY:· GARY R. GUELKER, ESQ.
20· · · · · · 8925 W. Russell Road, Suite 220
20· · · · · · Las Vegas, Nevada· 89148
21· · · · · · 702.997.3800
21· · · · · · gguelker@rlattorneys.com
22

23· Also Present:

24· · · · · · JARED MAREZ, EXHIBIT TECH/VIDEOGRAPHER

25

000410

000410

00
04

10
000410

Envision Legal Solutions 702-805-4800 scheduling@envision.legal

Jack Ridenour, P.E.
April 02, 2021

Page 4

Envision Legal Solutions 702-805-4800 scheduling@envision.legal



·1· there any evidence, or are you aware of any

·2· evidence, of any mechanical problems with the

·3· Lamborghini that caused or contributed to cause

·4· the vehicle to lose control and impact the wall?

·5· · · · · · MR. SAMSON:· Objection to the form.

·6· · · · · · THE WITNESS:· No.· I found no evidence of

·7· a vehicle malfunction -- a vehicle performance

·8· issue.· It appears to be totally driver error

·9· causing the vehicle not to slow down to an

10· appropriate speed at the end of the Speedway, end

11· of the straightaway.

12· BY MR. MURDOCK:

13· · · ·Q.· ·So you'd also agree, then, that none

14· of the modifications, either post-manufacturing

15· or aftermarket modifications, to the vehicle

16· were a factor in causing the car to lose control

17· or causing the car to have the initial impact.

18· · · · · · Is that also correct?

19· · · · · · MR. SAMSON:· Objection.

20· · · · · · THE WITNESS:· That is correct.· And also

21· that the recall had no effect in this crash,

22· either.· I agree with Mr. Arndt on that.· There is

23· no indication that this recall was relevant or

24· contributed or was a factor in this collision cause

25· and/or the subsequent fire.
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·1· · · · · · The fire department applied almost

·2· 1,500 gallons of water in this incident to put out

·3· the fire.· One fire engine was not sufficient with

·4· its water supply.· There's no reason to believe

·5· that a SpeedVegas fire response on-site, shy of two

·6· engines -- complete, you know, big fire department

·7· fire engines -- would have had any effect.

·8· · · ·Q.· ·How about with respect to the

·9· maintenance of the vehicle, do you have any

10· opinions as to whether -- well, strike that.

11· · · · · · You testified before that there's no

12· mechanical issues you identified in the vehicle

13· that you believe were a factor in the accident.

14· · · · · · Is that -- did I understand your

15· testimony correctly?

16· · · ·A.· ·Yes, that is correct.

17· · · ·Q.· ·So I take it, then, you also agree

18· that -- you have no criticism -- strike that.

19· · · · · · Do you believe that SpeedVegas'

20· maintenance of the vehicle was appropriate prior to

21· and on the day of the accident?

22· · · ·A.· ·I don't think there's anything that

23· SpeedVegas did in maintenance that influenced this

24· accident.· It wasn't a factor.

25· · · ·Q.· ·You were asked some questions about
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·1· · · · · · · · CERTIFICATE OF REPORTER

·2· STATE OF NEVADA· )

·3· · · · · · · · · ·) SS:

·4· COUNTY OF CLARK· )

·5

·6· · · · · · I, Monice K. Campbell, a duly

·7· commissioned and licensed court reporter, Clark

·8· County, State of Nevada, do hereby certify:· That I

·9· reported the taking of the deposition of the

10· witness, JACK RIDENOUR, P.E., commencing on Friday,

11· April 2, 2021, at 8:35 a.m.;

12

13· · · · · · That prior to being examined, the witness

14· was, by me, duly sworn to testify to the truth.

15· That I thereafter transcribed my said shorthand

16· notes into typewriting and that the typewritten

17· transcript of said deposition is a complete, true,

18· and accurate transcription of said shorthand notes.

19

20· · · ·I further certify that I am not a relative or

21· employee of an attorney or counsel or any of the

22· parties, nor a relative or employee of an attorney or

23· counsel involved in said action, nor a person

24· financially interested in the action; that a request

25· ([X] has) been made to review the transcript.
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·1

·2· · · ·IN WITNESS THEREOF, I have hereunto set my hand

·3· in my office in the County of Clark, State of Nevada,

·4· this 19th day of April, 2021.

·5
·5
·6

·7

·8· · · · · · · · · · · ·________________________________
·8· · · · · · · · · · · · Monice K. Campbell, CCR No. 312
·9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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EXHIBIT “9”
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