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REPLY BRIEF ON MOTION FOR STAY PENDING WRIT PETITION 

The oppositions make two things clear: (1) standing in the way of 

a stay is plaintiffs’ and the district court’s view that a stay would risk 

violating the five-year rule in NRCP 41(e); and (2) neither plaintiffs nor 

the district court understands the operation of NRCP 41(e) as amended 

in December 2020. (See Ex. A, Order Amending Nevada Rule of Civil 

Procedure 41(e), ADKT 560, filed Dec. 4, 2020.) 

In fact, under the most conservative reading of NRCP 41(e), the 

five-year rule would not run until at least October 13, 2023—nearly 

eighteen months from now. And now the parties agree that a stay sus-

pends the running of that deadline. In other words, if this Court 

granted a stay today, the parties and the district court would have 

eighteen months after the stay lifts to pick a date for the five-week trial. 

To provide much-needed guidance to the bench and bar, this Court 

should grant the stay. 

A. With 18 Months Left on the Five-Year Rule,  
a Stay Would Not Imperil Plaintiffs’  
Ability to Bring their Claims to Trial 

1. Plaintiffs’ Oppositions Rest on their  
Apparent Belief that the Five-Year  
Rule Expires on June 28, 2022 

The sole basis for the district court’s denial of a stay—the 
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potential running of the five-year rule in NRCP 41(e)—forms the core of 

the oppositions here. Both are replete with references to an impending 

deadline of June 28, 2022, five years after the June 28, 2017 complaint: 

Plaintiffs filed their Complaint on June 28, 2017. As 
such, there is just over two months left to bring this 
case to trial. 

(Ben-Kely Opp. 2:10-11.) 

While a delay in a case usually does not constitute ir-
reparable harm for the party opposing a stay, in this 
case it could. The Ben-Kely Plaintiffs filed their Com-
plaint on June 28, 2017. NRCP 41(e) mandates dismis-
sal of a case if it is not brought to trial within five years. 
As such, the five-year rule runs on June 28, 2022.  

(Ben-Kely Opp. 5:18-28 (emphasis added).) 

As Petitioners acknowledge, and Judge Allf found, Real 
Parties in Interest have diligently pursued this matter 
but, despite that, have only a few months remaining to 
try this action under NRCP 41. 

(Sherwood Opp. 8.) 

Plaintiffs now admit that a stay would toll this supposedly loom-

ing deadline. They speculate, however, that because so little time is left, 

“once the stay is lifted, a trial cannot be set within the tolled five-year 

window.” (Sherwood Opp. 3; accord Ben-Kely Opp. 5:18-28.) 

This argument is dubious even on its own terms. It is unlikely 

that the district court would simply allow the five-year rule to expire ra-

ther than using a senior judge or otherwise prioritizing the trial. But 
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the NRCP 41(e) argument also fails for a simpler reason: as explained 

immediately below, plaintiffs badly miscalculate the date that it runs. 

2. Conservatively, the Trial Court will Have 
Eighteen Months to Reset the Case for  
Trial after the Lifting of a Stay 

Plaintiffs have not accounted for the suspensions of the five-year 

rule under the 2020 amendments to NRCP 41(e), which has extended 

the deadline until at least October 13, 2023.  

Under amended NRCP 41(e)(5), 

[w]hen a court is unable to conduct civil trial due to 
compelling and extraordinary circumstances beyond 
the control of the court and the parties, such as a[] . . . 
pandemic . . . and enters a district-wide administrative 
order staying such trials, neither the period of the stay 
nor an additional period of up to one year after the ter-
mination of the stay, if ordered by the court in the same 
or a subsequent administrative order, shall be counted 
in computing the time periods under this section. 

Lest any doubt linger, two concurring-and-dissenting Justices agreed 

that the emergency COVID orders had exactly that effect: although they 

did not think the relief went far enough, “the administrative orders sus-

pending NRCP 41(e) during the period of the COVID-19 pandemic cre-

ate the need for a transitional amendment, which the majority’s draft 

fulfills.” (Ex. A (Pickering, J., concurring and dissenting).) 

Even under a conservative reading of the Eighth Judicial District 
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Court’s administrative orders, just over three-and-a-half of the five 

years has elapsed: 

Days 
Elapsed 

Date Order # 
(Exhibit B) 

Event / Effect on Five-Year Rule 

- 6/28/17  Complaint filed 
992 3/16/20 AO 20-01 All jury trials suspended: “This order 

shall operate to stay trial in civil cases 
for purposes of NRCP 41(e).” 

992 3/12/21 AO 21-03 Stay continues: “This order shall con-
tinue to stay trial in civil cases for pur-
poses of tolling NRCP 41(e) except 
where a District Court Judge makes 
findings to lift the stay in a specific 
case to allow the case to be tried.” 

992 6/4/21 AO 21-04 
(super-
seding 
prior or-
ders) 

“This order shall continue to stay trial 
in civil cases for purposes of tolling 
NRCP 41(e) until July 1, 2021, except 
where a District Court Judge makes 
findings to lift the stay in a specific 
case to allow the case to be tried.” 

992 7/1/21  District-wide stay arguably lifts 
1187 1/12/22 AO 22-02 “[J]ury trials that are expected to take 

longer than a calendar week are paused 
for 30 days . . . .” 

1187 2/10/22 AO 22-04 Rescinds the pause in AO 22-02 
1283 4/18/22  Today 
1826 

(5 yrs) 
10/13/23  543 days from today, five-year rule ar-

guably expires 

In addition, of course, even if petitioners have miscalculated, they 

can “stipulate in writing to extend the time in which to prosecute an ac-

tion.” NRCP 41(e)(5). Petitioners expressly do so, giving plaintiffs until 

at least October 13, 2023 to bring the case to trial. 

Thus, if this Court enters a stay, tolling the five-year rule, the dis-

trict court will have approximately eighteen months within which to re-

set the trial once the stay is lifted.  
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B. Plaintiffs’ Other Objections, Not Adopted by the 
District Court, Do Not Merit Withholding a Stay 

Other than the phantom Rule 41(e) danger, the district court cited 

no reason for denying the stay. (Ex. G to Mot., at 17:22-24.) In fact, the 

district court expected that if this Court intends to proceed on the mer-

its of the petition, this Court will grant a stay. (Id.) It should. 

First, plaintiffs can claim no prejudice: they have received sub-

stantial settlements, alleviating any financial burden from a stay.  

Second, plaintiffs ignore the prejudice to petitioners: In a trial on 

Lamborghini’s defects, they may be barred from using Lamborghini’s 

evidence. And Fiore, as an individual not in the regular business of sell-

ing or even leasing multiple vehicles, may not be able to vindicate his 

appeal rights if saddled an astronomical judgment of the kind normally 

borne by commercial manufacturers or distributors like Lamborghini.  

Finally, plaintiffs’ characterization of the principal issue—that 

revenue-sharing in a single lease on a single vehicle extinguishes “occa-

sional seller” protection, a position not adopted in any jurisdiction—un-

derscores the petition’s merit and the need for this Court’s guidance.  

This Court should do as the district court expected: hear the peti-

tion and grant a stay.  
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Dated this 18th day of April, 2022.  

 LEWIS ROCA ROTHGERBER CHRISTIE LLP 
 
By: /s/ Abraham G. Smith  

 DANIEL F. POLSENBERG (SBN 2376) 
ABRAHAM G. SMITH (SBN 13250) 
3993 Howard Hughes Parkway 
Suite 600 
Las Vegas, Nevada 89169 
(702) 949-8200 
 
BRENT D. ANDERSON (SBN 7977) 
JAMES D. MURDOCK, II (pro hac vice) 
TAYLOR ANDERSON, LLP 
1670 Broadway, Suite 900 
Denver, Colorado 80202 

 
Attorneys for Petitioners
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CERTIFICATE OF SERVICE 

I certify that on April 18, 2022, I submitted the foregoing “Reply 

Brief on Motion for Stay Pending Writ Petition” for filing via the Court’s 

eFlex electronic filing system. Electronic notification will be sent to the 

following: 

William R. Brenske 
Jennifer R. Andreevski 
Ryan D. Krametbauer 
BRENSKE ANDREEVSKI & KRAMETBBAUER 
3800 Howard Hughes Parkway 
Suite 500 
Las Vegas, Nevada 89169 
 
Attorneys for Real Parties in Interest Es-
tate of Gil Ben-Kely by Antonella Ben-
Kely, the duly appointed representative 
of the Estate and as the widow and heir 
of Decedent Gil Ben-Kely; Shon Ben-
Kely, son and heir of decedent Gil Ben-
Kely; Nathalie Ben-Kely-Scott, daughter 
and heir of the decedent Gil Ben-Kely 
 

Corey M. Eschweiler 
ER INJURY ATTORNEYS 
4795 South Durango 
Las Vegas, Nevada 89147 
 
Rahul Ravipudi 
Paul A. Traina 
Ian P. Samson 
PANISH SHEA & BOYLE, LLP 
 8816 Spanish Ridge Avenue 
Las Vegas, Nevada 89148 
 
Attorneys for Real Parties in Inter-
est Gwendolyn Ward, as Personal 
Representative of the Estate of 
Craig Sherwood, deceased; Gwen-
dolyn Ward, individually, and as 
surviving spouse of Craig Sher-
wood, deceased; Gwendolyn Ward, 
as Mother and Natural Guardian 
of Zane Sherwood, surviving mi-
nor child of Craig Sherwood, de-
ceased 

 

 I further certify that I served a copy of this document by mailing a 

true and correct copy thereof, postage prepaid, at Las Vegas, Nevada, 
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addressed as follows: 

The Honorable Nancy L. Allf 
DISTRICT COURT JUDGE – DEPT. 27 
200 Lewis Avenue  
Las Vegas, Nevada 89155 
 
Respondent 

 

 
 /s/  Cynthia Kelley         
An Employee of Lewis Roca Rothgerber Christie LLP

 



EXHIBIT A 

EXHIBIT A 

 

 

 













EXHIBIT B 
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FINAL PROVISIONS 

This order shall be reviewed no later than every 30 days and shall remain in effect unti 
modified or rescinded by a subsequent order. 

Dated this 11th day of March, 2021 

�-
4B8 281 C9FA 33A8 
Linda Marie Bell 
District Co.urt Judge 

t-Ja_·..fe�s�W�. H�. ar�'-''...'..�e_:s� · f JusticeNevada Supreme Court
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DISTRICT COURT EMAILS FOR PROPOSED ORDERS 

***SUBMIT ALL DOCUMENTS AS EMAIL ATTACHMENTS IN BOTH WORD AND .PDF *** 
CIVIL/CRIMINAL DIVISION FAMILY DIVISION 

Dept. 1     DC1Inbox@ClarkCountyCourts.us 
Dept. 2     DC2Inbox@ClarkCountyCourts.us 
Dept. 3     DC3Inbox@ClarkCountyCourts.us 
Dept. 4     DC4Inbox@ClarkCountyCourts.us 
Dept. 5     DC5Inbox@ClarkCountyCourts.us 
Dept. 6     DC6Inbox@ClarkCountyCourts.us 
Dept. 7     DC7Inbox@ClarkCountyCourts.us 
Dept. 8     DC8Inbox@ClarkCountyCourts.us 
Dept. 9     DC9Inbox@ClarkCountyCourts.us 
Dept. 10   DC10Inbox@ClarkCountyCourts.us 
Dept. 11   DC11Inbox@ClarkCountyCourts.us 
Dept. 12   DC12Inbox@ClarkCountyCourts.us 
Dept. 13   DC13Inbox@ClarkCountyCourts.us 
Dept. 14   DC14Inbox@ClarkCountyCourts.us 
Dept. 15   DC15Inbox@ClarkCountyCourts.us 
Dept. 16   DC16Inbox@ClarkCountyCourts.us 
Dept. 17   DC17Inbox@ClarkCountyCourts.us 
Dept. 18   DC18Inbox@ClarkCountyCourts.us 
Dept. 19   DC19Inbox@ClarkCountyCourts.us 
Dept. 20   DC20Inbox@ClarkCountyCourts.us 
Dept. 21   DC21Inbox@ClarkCountyCourts.us 
Dept. 22   DC22Inbox@ClarkCountyCourts.us 
Dept. 23   DC23Inbox@ClarkCountyCourts.us 
Dept. 24   DC24Inbox@ClarkCountyCourts.us 
Dept. 25   DC25Inbox@ClarkCountyCourts.us 
Dept. 26   DC26Inbox@ClarkCountyCourts.us 
Dept. 27   DC27Inbox@ClarkCountyCourts.us 
Dept. 28   DC28Inbox@ClarkCountyCourts.us 
Dept. 29   DC29Inbox@ClarkCountyCourts.us 
Dept. 30   DC30Inbox@ClarkCountyCourts.us 
Dept. 31   DC31Inbox@ClarkCountyCourts.us 
Dept. 32   DC32Inbox@ClarkCountyCourts.us 

Discovery  
DiscoveryInbox@ClarkCountyCourts.us 

ADR 
ADRInbox@ClarkCountyCourts.us 

Probate 
ProbateInbox@ClarkCountyCourts.us 

Dept. A 
Dept. B 
Dept. C 
Dept. D 
Dept. E 
Dept. F 
Dept. G 
Dept. H 
Dept. I 
Dept. J 
Dept. K 
Dept. L 
Dept. M 
Dept. N 
Dept. O 
Dept. P 
Dept. Q 
Dept. R 
Dept. S 
Dept. T 

DEPTAInbox@ClarkCountyCourts.us 
DEPTBInbox@ClarkCountyCourts.us 
DEPTCInbox@ClarkCountyCourts.us 
DEPTDInbox@ClarkCountyCourts.us 
DEPTEInbox@ClarkCountyCourts.us 
DEPTFInbox@ClarkCountyCourts.us 
DEPTGInbox@ClarkCountyCourts.us 
DEPTHInbox@ClarkCountyCourts.us 
DEPTIInbox@ClarkCountyCourts.us 
DEPTJInbox@ClarkCountyCourts.us 
DEPTKInbox@ClarkCountyCourts.us 
DEPTLInbox@ClarkCountyCourts.us 
DEPTMInbox@ClarkCountyCourts.us 
DEPTNInbox@ClarkCountyCourts.us 
DEPTOInbox@ClarkCountyCourts.us 
DEPTPInbox@ClarkCountyCourts.us 
DEPTQInbox@ClarkCountyCourts.us 
DEPTRInbox@ClarkCountyCourts.us 
DEPTSInbox@ClarkCountyCourts.us 
DEPTTInbox@ClarkCountyCourts.us 
DEPTUInbox@ClarkCountyCourts.us
DEPTVInbox@ClarkCountyCourts.us 
DEPTWInbox@ClarkCountyCourts.us 
DEPTXInbox@ClarkCountyCourts.us  
DEPTYInbox@ClarkCountyCourts.us 
DEPTZInbox@ClarkCountyCourts.us 

TPO 
TPOInbox@ClarkCountyCourts.us 

Child Support 
ChildSupportInbox@ClarkCountyCourts.us 

Civil Commitment 
CivilCommitmentInbox@ClarkCountyCourts.us 

Dept. U 
Dept. V
Dept. W 
Dept. X 
Dept. Y 
Dept. Z

mailto:DC1Inbox@ClarkCountyCourts.us
mailto:DC2Inbox@ClarkCountyCourts.us
mailto:DC3Inbox@ClarkCountyCourts.us
mailto:DC4Inbox@ClarkCountyCourts.us
mailto:DC5Inbox@ClarkCountyCourts.us
mailto:DC6Inbox@ClarkCountyCourts.us
mailto:DC7Inbox@ClarkCountyCourts.us
mailto:DC8Inbox@ClarkCountyCourts.us
mailto:DC9Inbox@ClarkCountyCourts.us
mailto:DC10Inbox@ClarkCountyCourts.us
mailto:DC11Inbox@ClarkCountyCourts.us
mailto:DC12Inbox@ClarkCountyCourts.us
mailto:DC13Inbox@ClarkCountyCourts.us
mailto:DC14Inbox@ClarkCountyCourts.us
mailto:DC15Inbox@ClarkCountyCourts.us
mailto:DC16Inbox@ClarkCountyCourts.us
mailto:DC17Inbox@ClarkCountyCourts.us
mailto:DC18Inbox@ClarkCountyCourts.us
mailto:DC19Inbox@ClarkCountyCourts.us
mailto:DC20Inbox@ClarkCountyCourts.us
mailto:DC21Inbox@ClarkCountyCourts.us
mailto:DC22Inbox@ClarkCountyCourts.us
mailto:DC23Inbox@ClarkCountyCourts.us
mailto:DC24Inbox@ClarkCountyCourts.us
mailto:DC25Inbox@ClarkCountyCourts.us
mailto:DC26Inbox@ClarkCountyCourts.us
mailto:DC27Inbox@ClarkCountyCourts.us
mailto:DC28Inbox@ClarkCountyCourts.us
mailto:DC29Inbox@ClarkCountyCourts.us
mailto:DC30Inbox@ClarkCountyCourts.us
mailto:DC31Inbox@ClarkCountyCourts.us
mailto:DC32Inbox@ClarkCountyCourts.us
mailto:DiscoveryInbox@ClarkCountyCourts.us
mailto:ADRInbox@ClarkCountyCourts.us
mailto:ProbateInbox@ClarkCountyCourts.us
mailto:DEPTAInbox@ClarkCountyCourts.us
mailto:DEPTBInbox@ClarkCountyCourts.us
mailto:DEPTCInbox@ClarkCountyCourts.us
mailto:DEPTDInbox@ClarkCountyCourts.us
mailto:FCEInbox@ClarkCountyCourts.us
mailto:FCFInbox@ClarkCountyCourts.us
mailto:FCGInbox@ClarkCountyCourts.us
mailto:FCHInbox@ClarkCountyCourts.us
mailto:DEPTIInbox@ClarkCountyCourts.us
mailto:DEPTJInbox@ClarkCountyCourts.us
mailto:FCKInbox@ClarkCountyCourts.us
mailto:DEPTLInbox@ClarkCountyCourts.us
mailto:DEPTMInbox@ClarkCountyCourts.us
mailto:DEPTNInbox@ClarkCountyCourts.us
mailto:DEPTOInbox@ClarkCountyCourts.us
mailto:DEPTPInbox@ClarkCountyCourts.us
mailto:DEPTQInbox@ClarkCountyCourts.us
mailto:DEPTRInbox@ClarkCountyCourts.us
mailto:DEPTSInbox@ClarkCountyCourts.us
mailto:DEPTTInbox@ClarkCountyCourts.us
mailto:TPOInbox@ClarkCountyCourts.us
mailto:ChildSupportInbox@ClarkCountyCourts.us
mailto:CivilCommitmentInbox@ClarkCountyCourts.us
mailto:HMWhiteInbox@ClarkCountyCourts.us
mailto:HMPickardInbox@ClarkCountyCourts.us
mailto:HMRoysInbox@ClarkCountyCourts.us
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