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l. INTRODUCTION

Respondent Kenneth Potashner, pursuant to NRAP 43, hereby
moves this Court for an Order substitu ting himself as the real party in
interest with regard to PAMTP s appeal of the district court s findings of
fact, conclusions of law, order gran ting Defendants Rule 52(c) Motion,
and Judgment thereon, pending befo re this Court as Case No. 83598. 1
Additionally, Potashner further moves  this Court for an Order dismissing
PAMTP s appeal in Case No. 83598 pursuant to NRAP 42(b).

On August 9, 2023, Potashner pu rchased the rights to PAMTP s
causes of action (in the underlying ci vil suit and affirmative appeal rights
in the pending appeals) during a duly noticed sheriff s sale for the sum of
$40,500.00. SeeCertificate of Sheriff s Sale dated August 10, 2023, a copy
of which is attached hereto as Exhibit B .2 Accordingly, PAMTP no longer
has the right to maintain its appeal . Potashner is the real party in
interest and now exercises his rightto  voluntarily dismiss with prejudice

PAMTP s appeal.

1 As discussed below, the Motion s eeks dismissal of PAMTP s appeal in
Case No. 83598, but not either of the other appeals consolidated
therewith.

2 The Exhibits to this Motion are au thenticated in the Declaration of
Robert J. Cassity, Esq., attached as Exhibit A
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. PROCEDURAL HISTORY

A. The District Court Costs Judgment Against PAMTP

PAMTP filed a lawsuit asserting cl aims for equity expropriation
and aiding and abetting equity expr opriation against Defendants in the
Eighth Judicial District Cour t, Case No. A-20-815308-B, which was
consolidated with Case No. A-13-686890-B. During the bench trial of this
matter, the district court granted a  motion for directed verdict for the
Defendants pursuant to NRCP 52(c) fo llowing the close of PAMTP s case-
in-chief. A copy of the Order Granti ng Defendants Rule 52(c) Motion and
Judgment thereon is attached as Exhibit C . Thereatfter, following the
filing of memoranda of costs and briefing on PAMTP s motion to retax,
the district court ultimately entered a Second Amended Judgment
awarding costs against PAMTP as foll ows: (1) to Potashner in the amount
of $395,147.15 plus $86,694.93 in pr ejudgment interest, and (2) to the
remaining Defendants in the amo unt of $774,836.71, plus $134,195.05 in
pre-judgment interest. See2d Am. Judgment, attached as Exhibit D

B. Potashner Executes on and Purchases at a Sheriff s

Sale PAMTP s Choses in Action, Including the Claims
Asserted in This Lawsuit and Appeal Rights.

Although PAMTP initially moved the  district court for approval of



a supersedeas bond in late 2022, it never renewed its motion following
entry of the Second Amended Judgment , and it never posted any bond.
Accordingly, Potashner commenced ju dgment enforcement activities.
The district court issued a Writ of  Execution on May 9, 2023, through
which Potashner sought to execute against all of PAMTP s choses in
action, claims, and appeals in Neva da, including PAMTP s interests in
this lawsuit and appellate rights (bu t not defensive appellate rights) in
this appeal. A true and correct copy of the Writ of Execution is attached
as Exhibit E . Specifically, through the Writ of Execution, Potashner
sought execution against the following property of PAMTP:

All claims for relief, causes of action, things in

action, and choses in acti on against anyone in any

lawsuit pending in Nevada , including, but not

limited to, Eighth Judicial  District Court Case No. A-20-

815308-B, which was consolidated with Case No. A-13-

686890-B, as well as any and all appellate rights

(but not defensive appellate rights) of Appellant

PAMTP, LLC in the appeal of actions filed in the

Supreme Court of the State of Nevada, including
Case Number 83598, 84971, and 85358.

Id. (emphasis added).
PAMTP was served with the Writ  of Execution and Notice of
Execution on May 11, 2023. A copy of the Sheriff s Affidavit of Service is

attached as Exhibit F . PAMTP filed no claim of exemption within the
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ten-day statutory period following th e May 11, 2023 service. Thereatfter,
a Notice of Sheriff s Sale was execut ed by the Sheriff and served on or
about June 1, 2023. A copy of the Noti ce of Sheriff s Sale is attached as
Exhibit G . Potashner complied with th e statutory publication and
posting requirements for the Notice of Sale. SeeAffidavit of Publication,
a copy of which is attached as Exhibit H , and Affidavit of Posting, a copy
of which is attached as Exhibit| .3

The Sheriffs Sale proceeded on August 9, 2023. Through a
competitive bid process, involving numerous bids between two primary
bidders (including a bidder claiming no  affiliation with any of the parties)
over the course of appr oximately ten minutes, Po tashner was ultimately
the successful bidder with a credit bi d of $40,500.00. As noted above, a
copy of the Certificate of Sheriff s Sale is attached as Exhibit B

Having acquired PAMTP s caus es of action and affirmative

appellate rights in this matter, Potashner now seeks substitution in the

3 0On August 7, 2023, just two days be fore the sheriff s sale on August 9,
2023, PAMTP filed an untimely (and fac ially meritless) purported Claim
of Exemption. However, because th e filing was more than two months
past the 10-day deadline following the May 11, 2023 service of the Notice
of Execution, the sheriff s office pr oceeded with the sheriffs sale as
scheduled.



place of PAMTP and dismissal wi th prejudice of the appeal.
lll. LEGAL ANALYSIS

A. PAMTP s Claims and Affirm ative Appellate Rights Were
Subject to Execution.

Statutes permitting execution agai nst specified kinds of property
must be liberally construed fo r the benefit of creditors. Reynolds v.
Tufenkjian , 136 Nev. 145, 147, 461 P.3d 147, 150 (2020) (citing Sportsco
Enters. v. Morris , 112 Nev. 625, 630 (1996)). NRS 21.080 sets forth the
kinds of property subject to execution: [a]ll goods, chattels, money[,] and
other property, real and personal, of the judgment debtor. Personal
property is specifically defined toin clude thingsin ac tion and evidences
of debt. See NRS 10.045. A thing in action (sometimes referred to as a
chose in action) is a party s legal r ight to bring an action to recover a
debt, money, or thing. Gallegos v. Malco Enters. of Nevada, Inc. , 127
Nev. 579, 582, 255 P.3d 1287, 1289 (2011).

Indeed, this Court has repeatedly recognized that a judgment
creditor may execute on the choses in action of a judgment debtor. Id. at
582, 255 P.3d at 1289 (rights of action held by a judgment debtor are
personal property subject to executio n in satisfaction of a judgment);

First 100, LLC v. Ragan , 132 Nev. 968, 382 P.3d 499 (2016) (unpublished)
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( We have confirmed that judgment creditors may acquire the rights to
prosecute litigation in the place and st ead of the judgment debtor. ); NRS
21.080; NRS 10.045.

For a thing in action to be subject to execution, it must be a claim
that the judgment debtor has the power to assign. Reynolds, 136 Nev.
at 150, 461 P.3d at 150. A determinat ion of whether a cause of action is
assignable should be based upon an anal ysis of the nature of the claim to
be assigned and on an examination of the public policy considerations
that would be implicated if assignment were permitted. Id. at 151-52,
461 P.3d at 153 (quoting 6A C.J. S. Assignments § 42 (2016)).

While tort claims involving personal injuries are not
assignable, Waterton Glob. Mining Co., LLC v. Cummins Rocky
Mountain, LLC , 3:14-cv-0405-RCJ-VPC, 2015 WL 714485, at *2 (D. Nev.
Feb. 19, 2015) (citations omitted) (emp hasis added), when, as here, atort
claim alleges purely pecuniary loss . . . the claim may be assigned
because it does not concern non-economic losses such as physical pain
and mental anguish. Capitol Specialty Ins. Corp. v. Stedfast Ins. Co. |,
2:20-cv-1382-JCM-VCF, 2022 WL 16902545, at *3 (D. Nev. Mar. 31,

2022) (quoting Reynolds, 136 Nev. at 153, 461 P.3d at 154). Regarding



claims in Nevada [which] only arise ou t of pecuniary loss, it is clear that
the nature of such a claim is not to recover for a personal injury, but
instead is more akin to a claim seek ing recovery for a loss of property.
Claims alleging damages to property, rather than personal damages, are
generally assignable. Reynolds, 136 Nev. at 152, 451 P.3d at 153
(citations omitted).

In this case, PAMTP s claims against Defendants arise from an
alleged breach of fiduciary duty for equity expropriation seeking
pecuniary compensation for the valu e of Parametric equity that was
allegedly expropriated by a controller from Parametric s non-controlling
shareholders. As a claim arising ou t of pecuniary loss, PAMTP s claim
was clearly assignable, as was it s aiding and abetting claim.

Indeed, PAMTP s own purported standing to pursue its claim
against the Defendants was predic ated on the assignability of the
underlying claims from the individual ~ assignors (purported shareholders
of Parametric) to PAMTP (a shell LLC the assignors created for the sole
purpose of pursing the claims). SeeAssignments, collectively attached as
Exhibit J . Accordingly, to the extent PAMTP holds any causes of action

against the Defendants, PAMTP is estopped from disputing that the



claims are assignable. 4 Therefore, PAMTP s equi ty expropriation claims
were properly the subject of the sheriff s execution sale.

B. The Court Should Dismiss PAMTP s Appeal of the

District Court s Dismissal of its Equity Expropriation
Claim.

PAMTP s appeal should be dismissed for two reasons. First,
because Potashner acquired PAMTP s interests in the underlying civil
action and the subject appeal, PAMTP has lost standing to pursue or
maintain those appeals. See, e.g., Manko Holdings Ltd. v. Reno Project
Mgmt., LLC , No. 70525, 132 Nev. 1003 (Sept. 27, 2016) (unpublished
disposition) (citing Butwinick , 128 Nev. 718, 721 22, 291 P.3d 119, 122).
Second, because Potashner was the party who purchased PAMTP s
interests, Potashner for all intents  and purposes, holds PAMTP s position

in regard to this appeal, and desires to exercise those rights voluntarily

to dismiss the appeal with prejudice.  See, e.g., First 100, LLC, 132 Nev.

4 As discussed in Defendants appeal briefs, Defendants maintain that
PAMTP still lacked standing because, even if the assignors had standing
at the time of the merger , they subsequently dispos ed of their Parametric
shares without any reservation of righ ts to pursue claims, and therefore
lost standing to pursue any equity expropriation or aiding and abetting
claim against Defendants related to those shares. See, e.g.,Respondents
Combined Answering Brief in Dock et No. 83598, Answering Brief in
Docket No. 85358, and Opening Brief in Docket No. 84971 (filed Mar. 23,
2023), at 60-64.



at 968, 382 P.3d at 499 (granting motion to dismiss appeal after the
appellant s rights were acquired at auction); Reynolds, 136 Nev. at 153,
461 P.3d at 154 ( Having further conc Iuded that appellants[ ] claims for
negligent misrepresentation and brea ch of contract are assignable and
subject to execution, we grant re spondents motion to substitute
themselves for appellants as to thos e claims and to voluntarily dismiss
this appeal as to those claims. ). Similarly here, because PAMTP s claim
(to the extent it has any claim) woul d be assignable and was acquired by
Potashner through the Certificate of Sheriff s Sale, Potashner as the
real party in interest respectfully requests that the Court substitute
him in the place of PAMT P and dismiss with prejud ice the appeal in Case
No. 83598.
C. Defendants Cross-Appeal of the District Court s Denial
of Their Motion for Atto rneys Fees and PAMTP s
Appeal of the District Courts Award of Costs to
Defendants Remain at Issue.
Neither this Motion nor Pota shners purchase of PAMTP s
affirmative appeal rights affects or re quires the dismissal of Defendants
appeal of the lower courts ruling denying Defendants attorneys fees

based upon their offers of judgment. Further, PAMTP s legal defenses to

Defendants affirmative arguments rela ted to the lower courts ruling
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regarding costs are not a thing in ac tion subject to ex ecution and, thus,
remain PAMTP s defensive appellate rights. See Butwinick , 128 Nev. at
723,291 P.3d at 122 (citing NRS 21. 080; NRS 10.045). Defendants claims
of error remain contested and at issue. That appeal has been fully briefed
and, pending any oral argument, is read Yy for disposition by this Court.

Similarly, PAMTP s appeal concer ning Defendants award of costs
Is a defensive appellate righ t not subject to execution. Id.
IV. CONCLUSION

For all of the foregoing reasons, the Court should substitute
Potashner as the real party in interest in the place of PAMTP and dismiss
with prejudice the appe al in Case No. 83598.

DATED: August 14, 2023

HOLLAND & HART LLP

/s/ Robert J. Cassity

Robert J. Cassity, Esq.

9555 Hillwood Drive, 2nd Floor
Las Vegas, Nevada 89134

John P. Stigi lll, Esq.

Sheppard, Mullin, Richter & Hampton  LLp
1901 Avenue of the Stars, Suite 1600

Los Angeles, California 90067

Attorneys for Defendant Kenneth
Potashner
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CERTIFICA TE OF SERVICE

I, the undersigned, declare under pena Ity of perjury, that | am over
the age of eighteen (18) years, and | am not a party to, nor interested in,
this action. On August 14, 2023, | caused to be served a true and
correct copy of the foregoing RESPONDENT KENN (TH
POTASHNER S MOTION FOR SUBSTITUTION AND
DISMISSAL OF PAMTP S APPEAL IN CASE NO. 83598 upon
the following by the method indicated:

BY E-MAIL: by transmitting via e-mail the document(s)
listed above to the e-mail addresses set forth below and/or
included on the Court s Service List for the above-referenced
case.

BY ELECTRONIC SUBMISSION: submitted to the above-
entitled Court for el ectronic filing an d service upon the
Court s Service List for the above-referenced case.

BY U.S. MAIL: by placing the document(s) listed above in a
sealed envelope with postage thereon fully prepaid, in the
United States mail at Las Vegas, Nevada addressed as set
forth below:

/s/ Valerie Larsen

An Employee of Holland & Hart  L.L.P.

30293392_v2
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I, Robert J. Cassity, Esq., declare as follows:

1. | am over 18 years of age and am competent to tes tify to th e
matters set forth herein.

2. | am an attorney at Holland & Ha  rt LLP, counsel of record for
Defendant/Respondent Kenneth Po tashner.

3. | am making this Declaratio n in support of Respondent
Kenneth Potashner's Motion for Su bstitution and for Dismissal of
PAMTP’s Appeal in Case No. 83598 (the “Motion”).

4. On August 9, 2023, Potashne r purchased the rights to
PAMTP’s causes of action (in the un derlying civil suit and affirmative
appeal rights in the pending appeals) during a duly noti ced sheriff's sale
for the sum of $40,500.00. A copy of the August 10, 2023 Sheriff's
Certificate of Sale, filed in the di strict court on August 14, 2023, is
attached to the Motion as Exhibit B.

5. During the bench trial of this matter, the district court
granted a motion for directed verdic t for the Defendants pursuant to
NRCP 52(c) following the close of PAMT P’s case-in-chief. A copy of the

Order Granting Defendants’ Rule 5 2(c) Motion and Judgment thereon



filed in the district court on Septembe r 3, 2021 is attach ed to the Motion
as Exhibit C.

6.  Thereafter, following the filing of memoranda of costs and
briefing on PAMTP’s motion to reta X, the district court ultimately
entered a Second Amended Judgment awarding costs against PAMTP as
follows: (1) to Potashner in the amount of $395,147.15 plus $86,694.93 in
prejudgment interest, and (2) to the re  maining Defendants in the amount
of $774,836.71, plus $134,195.05 in pre-ju dgment interest. A copy of the
Second Amended Judgment, filed in the district court on December 18,
2022, is attached to the Motion as Exhibit D.

7.  Although PAMTP initially moved the district court for
approval of a supersedeas bond in la te 2022, it never renewed its motion
following entry of the Second Amended Judgment, and it never posted
any bond.

8.  The district court issued a Writ  of Execution on May 9, 2023.
A true and correct copy of the Writ  of Execution, filed May 9, 2023, is

attached as Exhibit E



9. A copy of the Sheriff's Affidavit of Service, reflecting service
on PAMTP of the Writ of Execution and Notice of Execution on May 11,
2023, is attached as Exhibit F.

10. PAMTP filed no claim of ex emption within the ten-day
statutory period following the May 11, 2023 service.

11. A Notice of Sheriff's Sale wa s executed by the Sheriff and
served on or about June 1, 2023. A co py of the Notice of Sheriff's Sale
dated June 1, 2023 is attached as Exhibit G

12. The Notice of Sale was publis hed and posted in accordance
with the requirements of NRS 21. 130. A copy of the Affidavit of
Publication is attached to the Motion as  Exhibit H

13. A copy of the Affidavit of Posting is attached to the Motion as
Exhibit |

14. The Sheriff's Sale proceeded on August 9, 2023. Through a
competitive bid process, involving numerous bids between two primary
bidders (including a bidder claiming no  affiliation with any of the parties)
over the course of appr oximately ten minutes, Po tashner was ultimately

the successful bidder with a credit bid of $40,500.00. As noted above, a



copy of the Sheriff's Certificate of Sale, filed in the district court on
August 14, 2023, is attached to the Motion as Exhibit B.

15. PAMTP’s purported standing to pursue its claim against the
Defendants was predicated on the a ssignability of the underlying claims
from the individual assignors (purport ed shareholders of Parametric) to
PAMTP (a shell LLC the assignors created for the sole purpose of pursing
the claims). Copies of the Assignme nts from the assign ors to PAMTP are
collectively attached to the Motion as  Exhibit J

Executed this 14th day of August 2023 at Clark County, Nevada.

/s/ Robert J. Cassity
Robert J. Cassit y, Esq.
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Summary Judgment as Exhibit H.

13.  The Notice of Foreclosure Sale contained all information required pursuant to
NRS 116.311635, including, but not limited to, the time and place of the sale of the Property. Id.

14.  In addition, the Noticé of Foreclosure Sale was published and posted as required
by Nevada law. See NRS 116.311635 and NRS 21.130(1)(c)(2) and (3); see also Affidavit of
Publishing and Posting attached to the Association’s Motion for Summary Judgment as Exhibit
I

15.  On March 7, 2014, after complying with all requirements under Nevada law, the
Property was sold at public auction to 322 Evan Picone Trust, for the sum of $26,000.00 as
evidenced by a Foreclosure Deed. See Foreclosure Deed attached to the Association’s Motion
for Summary Judgment as Exhibit J.

Finally, after no payment had been received, the Association conducted a foreclosure sale
on or about March 7, 2014 pursuant to NRS Chapter 116, 322 Evan Picone Trust being the
highest bidder. Id. 6:1-3.

III. ARGUMENTS

A. Whether the Bank Tendered an Amount to Protect its Deed of Trust is Irrelevant to
any Claim Pending Against the Association.

The Bank argues that it is entitled to summary judgment because it redeemed the first
deed of trust’s priority. See Motion at 7-10. There are multiple problems with the Banks tender
based arguments. First, the Bank’s arguments regarding its tender in this case are at complete
odds with its actions in pursuing damage-based claims against the Association in this case.!
Based on its Complaint, the Bank is pursuing damage claims against the Association because the
Association allegedly “rejected” the Bank’s “tender” attempt. However, the Bank argues in its
Motion that the rejection of its tender does not invalidate the tender. /d. The Bank cannot argue

in its Motion that it is irrelevant whether the Association rejected its tender attempt while

simultaneously maintaining claims against the Association alleging that the Bank was damaged

I The Bank currently maintains claims against the Association for declaratory relief, unjust
enrichment, tortious interference and wrongful foreclosure.

Page 5 of 29
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statute, from the notices provided (See NRS 116.3112) to the way the funds are to be dispersed

(see NRS 116.31164(3)(c)). As such, it is the “statutory principles of priority, not the monetary

value of the respective liens, control.” 7912 Limbwood Court Trust v. Wells Fargo Bank, N.A.,

979 F.Supp.2d 1142, 1151 (D.Nev.2013).

Here, after the Association’s conducting the foreclosure pursuant to the provisions of
NRS 116, Plaintiff obtained the Property via a Foreclosure Deed. NRS 116.31164(2). As a
matter of law, the Association never determines the price it sets at a foreclosure sale. The
opening bid is always the amount of the Association’s lien and cannot be higher or lower than
what is owed to the Association. See NRS 116.31164(2). Because issues related to notice and
sales price are strictly controlled by statute, it is impossible for a Court to deem a homeowners’
association’s foreclosure sale commercially unreasonable.

Third, the Bank incorrectly relies upon Shadow Wood Homeowners Association, Inc. v.
New York Community Bancorp, Inc., 366 P.3d 1105, 1112-1114 (Nev. 2016) to support its
arguments regarding commercial reasonability. The Bank’s reliance upon this case is grossly
misplaced for the simple reasons that contrary to the Bank’s arguments, Shadow Wood did not
adopt Restatement (Third) of Property: Mortgages § 8.3 cmt. b, for the proposition that this
Court should invalidate the sale because the price paid was less than 20 percent of some “fair
market value.” Although mentioning the Restatement in dicta, the court reaffirmed long-
established Nevada law that an allegation of inadequate sales price alone, no matter how low, is
insufficient to set aside a foreclosure sale; “there must also be a showing of fraud, unfairness, or
oppression” that caused the price. Shadow Wood, 2016 WL 347979 at *4 (citing Long v. Towne,
639 P.2d 528, 530 (Nev. 1982) and Golden v. Tomiyasu, 387 P.2d 989, 997 (Nev. 1963)
(adopting the California rule that “inadequacy of price, however gross, is not in itself a
sufficient ground for setting aside a trustee’s sale legally made; there must be in addition proof of
some element of fraud, unfairness or oppression as accounts for and brings about the
inadequacy of price” (internal citations omitted)) (emphasis added).

Nevada law is clear that the “[m]ere inadequacy of price is not sufficient to justify setting

aside a foreclosure sale, absent a showing of fraud, unfairness or oppression.” Long v. Towne,

Page 10 of 29
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DISTRICT COURT
CLARK COUNTY, NEVADA
IN RE PARAMETRIC SOUND LEAD CASE NO.: A13-686890B
CORPORATION SHAREHOLDERY DEPT. NO.: Xl
LITIGATION.
25'(5 *5%17,1* '()(1'$1761
MOTION FOR JUDGMENT PURSUANT
This Document Related To: TO NRCP 52(c) FINDINGS OF FACT
AND CONCLUSIONS OF LAW, AND
PAMTP LLC v. KENNETH JUDGMENT T HEREON
POTASHNERet. al.

This mattercame on regularly for a non-jury trial beginning on August 16, 2021, an
continuing through August 25, 2021. Plaintiff PAMTP, LLC appeared by and through the
counsel of record George F. Ogilvie Il of McDonald Carano LLP and Adam M. Apton of
& Korsinsky, LLP. Defendant Kenneth F. Potashner appeared by and througluhs| of
record J. Stephen Peek and Robert J. Cassity of Holland & Hart LLP and John IP a&tigi
Alejandro E. Moreno of Sheppard, Mullin, Richter & Hampton 'L Pefendant VTB
+ROGLQJV ,Q Fand3padcialy Appearing Defendants Stripes Group, LLC, SG V1

d

r

| evi

B

Holdings, LLC, Juergen Stark and Kenneth F&XxR OO HFWLYHDUVUHWWRU1IROQHQGD

appeared by and through their counsel Richard C. Gordon of Snell & Wilmer, LLP and Jq
D.N. HessDavid A. Kotler, Brian Raphel, and Ryan Moore of Dechert LLP.
$IWHU WKH FRQF O XaseirdieRDefadBritn&dmiotifHivs pursuant to

pshua

NRCP Rule 52(c). The Court having considered the evidence presented at trial, along wjith oral

and written arguments of counsel on such motiand,with the intent of rendering a decisior

onall remaining claim&before the Courat this timethe CoutGRANTSDHIHQGD QW

! Certain Director Defendants (Kaplan, Norris, Putterman and Wd@Bgttling Directors) announced a

settlement on e first day of the trial. Theettling Directors Motion for Good Faith Settlement was granted

2 The Nevada Supreme CourtRarametric v. Eighth Judicial District Cour.33 Nev. 417 (2017)

determined thaa derivative claim of equity dilution survived and the claims could include equity expropriatig
In footnote 15, the Nevada Supreme Court determinedthaal fraud was necessary to prove this type of
claim.
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pursuant to NRCP 52(c) and enters judgment in favor of Defendants, upon the following

findings of fact and conclusions of law.

FINDINGS OF FACT

l. Class and Derivative Litigation
1. The underlying class action and shareholder derivative action was commer
on August 82013° The case arose out thfe merger between Parametric Sound Corporat
S3DUDPHWULF" DQG 97%+ ZKLFK FORVHG RQ -DQXDU
2. The derivative causes of action for breach of fiduciary duty, aiding and abe
and unjust enrichment claims were extinguished by the settlement and judgment entered
Court on May 18, 2020.
3. OQ 0D\ WKH &RXUW JUDQWHG 30DLQWL

Kenneth Potashner, Juergen Stark, and VTB Holdings, Inc. setting an evidentiary hearin
June 18, 2021 to determisanctions, if any.

4. Following the June 18, 2021 evidentiary hearing, the Court impzseztions in
the form of adverse inferenceskKiH &8RXUW KHOG WKDW 3 ddstvoyed K
text messages text messages and emails relevant to this litigation, the Court makes an 3
inference that the lost text messages and emails relevant to this litigation would have shg
that Potashner acted in bad faith when supporting and approving the merger. Potashner
testify and contest this at trial, but his testimony will go to his credibility only because an
adverse inference of bad faith has already been made by the Court; and; (2) Stark and H

having negligently failed to preserve text messages, the Court makes an adverse inferer

3 The claims against Defendants were largely resolved through a Rule 23.1 settlement. On January

2020, the Court granted preliminary approval of the settlen@enitlay 18, 2020, the Court ordered that the cla
DFWLRQ DQG GHULYDWLYH VHWWOHPHQW ZDV 3ILQDOO\ DSSURY
Rl WKH &O0ODVVT UH O Hudiveiigarduaniid thé/terind dftke Stipidation of Settlement filed on
November 15, 2019 hese Plaintiffs opted out of the classtlement.
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WKH ORVW LQIRUPDWLRQ ZRXOG KDYH EHHQ DGYHUV
Law, and Order Imposing Spoliation Sanctions dated July 15, 2021.

Il. Opt-Out Litigation
A. Plaintiff and Assignors
5. Plaintiff PAMTP, LLC is aDelawardimited liability companyformed for the

purpose of asserting the claims presented in this lawsuit. It purports to assert claims ass
it by individuals and entities who held Parametric common stock on the closing date of th

merger, January 15, 2014.

6. Plaintiff was not a holder of Parametric common stock on January 15, 2014.

7. The members of Plaintiff are IceRose Capital Management LLC, Robert

H WR

ligned tc

e

Masterson, Richard Santulli, Marcia Patricof (as trustee of Patricof Family LP, Marcia Pafricof

Revocable Living Trust, and the Jules Patricof Revocable Living Trust), Alan and Anne
Goldberg, Barry Weisbord, and Ronald and Muriel EtkiHDFK DQ 3$VVLJQRU
3$VVLIQRUV'

8. On April 22, 2020, Plaintiff, on behalf of the following individuals and/or
entities, opted out of the class action settlement: IceRose Capital Management, LLC; Ro

Masterson; Marcia Patricof, on behalf of the Patricof Family LP, Marcia Patricof Revocal

FRC

bert

le

Living Trust, and the Jules Patricof Revocable Living Trust; Alan and Anne Goldberg; Barry

"HLVERUG 5RQDOG DQG OXULHO (WNLQ DQG 5LFKDU(
with opting out of the class action settlement, the Assignors assigned theirioléimas
litigation to Plaintiff.

9. PAMTP is managed by its Members. Assignors Adam Kahn (of IceRose G

Management, LLC) and Robert Masterson were the Member Managers responsibletder ¢
day decisions concerning the management of the litiga#d@signor Barry Weisbord is the

Chief Executive Manager of Plaintiff who was designated to resolve any disagreements

-3-
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between the Member Managers on any particular decision.

10.  Each of the Assignors held Parametric common stock on the date the merg

closed. Each of them, however, sold that stock prior to assigning their claims to Plaintiff|i

April 2020. Except for IceRose, none of the Assignors owned any Parametric common g
when they purported to assign their claims to Plaintiff. lceRose owned 28,700 shares of
Parametric common stock at the time of the purported assignment, but Plaintiff presente
LQVXIILFLHQW HYLGHQFH WR DOORZ WKH &RXUW WR
Parametric at the time of the assignment was composed of any of the shares in Paramet
held as of January 15, 2014
11. The Assignors executed Assignmeot<laim in April 20203 D V Vihg), Q

transfer[ring], and setingRYHU XQWR 3%$073 //& DOO RI WKH
interest in any claim that the Assignor has or could have arising from his/her/its ownersh

Parametric . . stock, including any and all claims arising from or related to the [njerger

against Parametric or any other entity or individual that could be liable for the acts and/oft

RPLVVLRQVY DOOHJHG LQ >WKLYVY OLWLIJDWLRQ®@ °

12.  The Assignors notified the Court that they had opted-out of the bydsster
dated April 22, 2020. The Assignadvised the Court thtttey KD G 3DVVLIQHG W
claims arising from the ownership of Parametric common stock to an entity created for th

purposes of opting out of the. OLWLJDWLRQ DQG SXUVXLQJ FODLH

jer

tock

d
GHW H

ric it

$VVL

p of

KHLLU
e

V LQ

s$>SD@FFRUGLQJO\ WKDW HQW [oiselff®o IR Claks it \PR-améRio© X G |

6HWWOHPHQW -

13. On May 20, 2020, Plaintiff filed its Complaint in this action asserting two causes

of action againstefendants: a direct breach of fiduciary duty claim against the Director
Defendants basagbon an alleged equity expropriation caused by the margix direct claim
for aiding and abetting against the Non-Director Defendants in connection with the same
alleged breach of fiduciary duty.

14.  When the Assignors sold the Parametric common stock they owned as of

January 15, 2014, the Assignors did not enter into any agreement with purchasers of su¢h

-4-
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ownership of Parametric common stock, including the claims asserted by plaintiff in this action.

15. 2Q -XQH WKH &RXUW FRQVROLGDWHG BODL

class action under the caption abo®&®e2 UGHU *UDQWLQJ '"HIHQGDQWV
dated June 23, 2020.

B. Pre-Merger Parametric

16. Parametric was founded in 2010. In 2013, it was a publicly traded corpora
listed on the NASDAQ stock exchange. Parametric was organized under the laws of the
of Nevada.

17. Parametric was a start-up technology company focused on delivering nove)

1 OR)

on

State

DXGLR VROXWLRQV WKURXJK LWV +\SHUBRXQGE RU 3466S"

the practical application of parametric acoustic technology for generating audible sound along a

directional ultrasonic column. The creation of sound using PararfialricVHFKQR O R J

unigue sound image distinct from traditional audio systems. In addition to its commercial

\ FUL

digital signage and kiosk product business, Parametric was targeting its technology for new

uses in consumer markets, including computers, video gaming, tele\asidi®me audio

along with other commercial markets including casino gaming and cinema. Parametric was

also focusing development on health applications for persons with hearing loss.

C. Directors and Senior Officer of Pre-Merger Parametric

18. In August2013 SDUDPHWULFTV %R DU GcénsistedbodfidsfW RJV 3¢

individuals: Potashner, Norris, Kaplan, Puttermé¥plfe andnon-party James Honoré.

(2) Potashner

19. Potashner was appointed a director in December 2011 and Executive Chajrman

(equivalent to chief executive officer) March 2012. 3aRWDVKQHU UHFHLYHG
LQ HOHFWULFDO HQJLQHHULQJ DW /DID\HWWH &ROOH
engineering from Southern Methodist University in 1981.

20.  Potashner resigned from the Board effective May 12, 2014.

-5-
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(2) Norris
21. Norris was a member of the Board since the incorporation of the company
June 2, 201@nd cefounded the company with James Barné® DU QHV eW 3 DRPWP
financial officer. NorriswasSDUDPHWULFYV 3UHVLGHMNQW i< aQ iGvehtsrL
and owner of more than 50 U.S. patents, primarily in the fields of electrical and acoustics
engineering, and is a frequent speaker on innovation to corporations and government
organizations.Norris is the inventor of prde HUJH U 3 D LHB®telchholagy .J V
22.  Norris resigned from the Board effective January 15, 2014.
3) Putterman
23.  Putterman was appointed a director in May 20d#&. has been a full faculty
member at UCLA since 197@here he is a Professor of Physit#is research areas include
nonlinear fluid mechanics and acoustics, sonoluminescence, friction, x-ray emission and
generated nuclear fusiofde earned a B.S. from the California Institute of Technology in 1
and his Ph.D. from Rockefeller University in 1970.
24.  Putterman resigned from the Board effective November 21, 2013.

(4) Kaplan

25.  Kaplan was appointed a director in May 20He is a retired business executive

with extensiveexperience in the financial and retail sectdfaplan earned an MBA from
Harvard University in 1961 and a Ph.D. in Business Economics from Michigan State Uni
in 1967.

26.  Kaplan resigned from the Board effective January 15, 2014.

(5) Wolfe

27. Wolfe was appointed a director in February 2012.

28. (6) Honoré

29. Honoréwas appointed a director in March 2012.

30. Honoréresigned from the Board effective January 15, 2014.
D. Non-Director Defendants

31. VTBH was a privately held Delaware corporation. VTBH and its subsidiari¢
-6-
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including Voyetra Turtle Beach, Inc., are collectively referred¥o &7 XUWOH %HDF

K~ 7

Beach designs, develops and markets premium audio peripherals for video game, persohal

computer, and mobile platformJ.urtle Beach had strong market share in established gam
markets, including a 53% share of the U.S. console gaming headset marketaaseotly2012
according to The NPD Group. Turtle Beach had a presence in 40 countries and has par
with major retailers, including Wal-Mart, Carrefour, Tesco, Best Buy, GameStop, Target
Amazon.

32. VTBH was majority owned by Stripes Group, LLC 6 W U laBd-B&'VTB,
/[1& 36* 979%/TBH is a wholly owned subsidiary of the post-merger Turtle Beach.

33.  Stripesis a private equity firm focused on internet, software, healthcare, IT
branded consumer products businesses. In 2010, Stripes invested in VTBH and becam

majority owner.

ing

tnered

and

and

b jts

34, )R[ LV 6WULSHV *URXSTV VEBHDLGarf drBdioks BRAT tReQ W K

merger, stepping down on November 15, 2018.

35. SG VTB, LLCis a Delaware LLC and is a wholly owned subsidiary of Stripe
Group. Stripes formed SG VTB in 2010 to acquire a majority position in VTBH. SG VTE
an investment vehicle for Stripes.

36.  Stark was chief executive officer of VTBH during negotiations leading to thg¢
merger and was named to that position by Stripes in September 2BiR has served as
7TXUWOH %HD FK | Me&é¢rand/ coQtifuds o Kdive as its CEO todatark also sits
on 7 XU W O H ctsndrd borfl \f directors, and as of January 1, 2020, became Chairma
the Board.
Il Merger Negotiations and the Parametric Boardf Rrocess

37. $Vv SDUW RI 3IDUDPHWULFTV RQJRLQJ VWUDW H}

DQG 3SIDUDPHWULFYV H[HFXWLYH RIILFHUV UHJXODUO

dLUHFWLRQ DQG DOWHUQDWLYHV LQ OLJKW RI WKH S

and market, economic, competitive and other conditions and developments.
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38. In March 2013, Parametric engaged Houlihan Lokey as its financial advisof

evaluate possible strategic alternatives.

39. Between March 2013 and August 2013, Houlihan Lokey (working on behal
Parametric) contacted a total of 13 parties other than Turtle Beach to explore possible st
alternatives.None of those other parties expressed any material interest in a competing g
alternative transaction.

40.  During this five-month period, the Board held sevérainal meetingsvith
financial and legal advisers regarding possible strategic transactions. During these mee

WKH 'LUHFWRUV HQJDJHG LQ UREXVW GLVFXVVLRQV I

regarding the risks and benefits of a strategic transaction with Turtle Beach and available¢

alternative strategies and transactions.

41. Potashner played a leading role in the negotiation of the merger,

42.  The Court previously adopted an adverse inference against Potashner that
3DFWHG LQ EDG IDLWK ZKHQ VXSSR SasAingidgDoDRactD SS U R
Conclusions of Law, and Order Imposing Spoliation Sanctions dated July 15, 2021. The
evidence at trial supported this conclusfon.

43.  Among the terms being negotiated was an agreement to grant to Turtle Be
exclusive license to HyperSound technology in both the console gaming and PC audio fi
the event Parametric were to terminate any merger agreement before closing. Paramett
RITHUHG WKISVIHEHUBDMHQVH DJUHH P H@avgér inQe RttdaGtiMd_to W,
Turtle Beach and Stripes, which had not yet agreed to move forward with the deal. The
informed itself of the fiduciary implications of thSRWH QW DOO IHEHUBDNH Q V H

by consulting with counsel.

4 The Court declines Plaintif§ invitation to find that actual fraud is not fraud but simplyraentional act.

While the Court finds that Potashner adethad faith, that finding does not equate to a finding of fraud under
analysis currently adopted in Nevada.
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44.  The break-up fee license agreement was viewed as complementary to othe

licensing activities sought out by Parametric at the time.

45. SDUDPHWULF HVWDEOLVKHG +\SHUG6RowQe@ +HL

b O WK

subsidiary of Parametric, in October 2012 to facilitate Food and Drug Administration approval

for certain medical applications of HyperSound technolegy, (hearing devices). In Februar
2013 and March 2013, options were granted to four individuals (Potashner and three
consultants) to purchase shares of the common stock of HHI.

46. Turtle Beach learned about the existence of these stock options through dt
diligence in late June 2013, after the core terms of the mieagelneen negotiated. Upon
discovery, Turtle Beach demanded that Parametric cancel the stock options it had issue
WKHVH IRXU LQGLYLGXDOV TXUWOH %YHDFK LQIRUPH
move forward with the mergentil these stock options were cancelled. Turtle Beach issue
this demanaen multiple occasions in June and July 2013.

47.  The evidence showed that Potashner made effoesttench himself ikHI,

and to enrich himself with his options in HHI. To obtain these personal benefits, Potashr

y

e

J to

G HD
d

er

attempted to favor Turtle Beach, including by avoiding completing valuable licensing deals and

delaying announcements of completed deals.

48.  When it became apparent to the BoardtFdd QFHOODWLRQ RI 3RWDV

required to facilitate a merger with Turtle Beach, a majority of the Board demanded that
Potashner agree to cancel his HHI stock options. In July 2013, at the demand of the Bog
Potashner agreed that his HHI options wazddcel upon the closing of the proposed merge
with Turtle Beach.

49.  Potashner entered into this agreement without being provideobgment or
additional compensatidnom Parametric, Turtle Beach, Stripes, or anyone dbsgashner
received nothing of value from Turtle Beach and sdstk options that he believed could hay

held substantial value following the merger.

ard,

r

e

50. Parametric engaged CralgD OO XP &DSLWDO *URXGO X/R - & R 9

vide an opinion regarding the fairness of the proposed merger. €ERI OXP{V FRP
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for preparing a fairness opinion was not contingent upon the closing of any transaction.

51. On August?, 2013, a joint meeting of the Parametric Board and compensat
committee was held, with the financial and legal advisors of the Parametric Board. At th
meeting, representatives of Craig-Hallum reviewed and discussed with the Parametric B
Craig-HallumV ILQDQFLDO DQDO\WLV DQG YLHZV UHJDUGL
terms of the merger agreement with Turtle Beach (includigit 33 HU 6 KDUH ([FK
with reference to a proposed fairness opinion at the request of the Parametric Board, Crx
Hallum rendered its oral opinion to the effect that, as of Augu@013, subject to certain
DVVXPSWLRQV TXDOLILFDWLRQVY DQG OLPLWDWLRQV
the merger agreement was fair, from a financial point of view, to Parametric.

52. 7KH 3HU 6KDUH ([FKDQJH 5DWLR ZPEBNtiGHWHURHR
negotiations between Parametric and Turtle Beach.

53. Craig-+DOOXP XWLOL]J]HG 3DUDPHWULFYV LQWHU
ended Septemb8&0, 2013 through Septemk&d, 2017, prepared by and furnished to Craig-

on

11%

bard
QJ W
DQJH

nig-

W KF

) L Q H (

QDO

Hallum by the management of Parametric. Information regarding the net cash, number of fully-

diluted shares of common stock outstanding and net operating losses for Parametric was

provided by management. Craigb OO XP XWLOL]J]HG 7XUWOH %HDFK
for fiscal years ended Decemlidr, 2013 through Decemb@t, 2016 prepared by and
furnished toCraig-Hallum by the management of Turtle Beach. Information regarding the
debt, number of fully-diluted shares of common stock outstanding and net operating loss
Turtle Beach was provided by management.

54. At the August2, 2013 meeting of the Board, the Directors engaged in robus
discussion with representatives of Craig-Hallum regarding its fairness opinion and the
calculations. The Directors relied in good faith upon the competency of the analyses per
and opinions rendered by Craig-Hallum. None of the Settling Directors was made awarg
errors, if any, contained in Craig-DOOXP YV DQDO\VHV

55. In evaluating the merger agreement and the transactions contemplated, thg¢

FRQVXOWHG ZLWK 3DUDPHW Wd fifavcid &d@sHEdWeWda D Q G
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significant amount of information and considered numerous factors which the Parametrig
viewed as generally supporting its decision to approve the merger agreement and the
transactions contemplatedhe Board also ewsidered and discussed numerous risks,
uncertainties and other countervailing factors in its deliberations relating to entering into
merger agreement and the merger.

56.  Although the Court made an advemsterence that Potashner acted in bad fai
in pursuit of his own self-interest when supporting and approving the merg@gounfinds
that the Board nevertheless approved the merger agreement with Turtle Beach on Augu
2013 by a majority of independent and disinterested directors exercising their business
judgment in good faithNorris, Kaplan, Putterman, Wolfe and Honoré exercised their goo(
faith business judgment independent of Potashner.

57. A majority of the Board believed in good faith tlla¢ potential benefits to
Parametric shareholders of the merger agreemertharicansactions contemplated outweigh

the risks and uncertainties attendant to the proposed merger, as well as risks and uncert

attendanto remaining as a stand-alone entity. A majority of the Board recognized that the

expected benefits of the proposed merger with Turtle Beach vastly outweighed the risks
attendant to continuing to attempt to execute on its stand-alone entity business plan.

58.  Under the merger, a subsidiary of Parametric mevgddTurtle Beach, with
Turtle Beach continuing as the surviving corporatiés. a result of the mergezach share of
Turtle Beach common stock and Series A Preferred Stock veeutdncelled and converted
into the right to receive a number of shares of Parametric stock. The end result of the m
wasthat the pre-merger security holders of Parametric would own 20.01% of the post-m4
Parametric (on a fully-diluted basis), while the security holders of Turtle Beach ewnlthe
remaining 79.99% of the post-merger Parametric (on a fully-diluted basis).

59. (DFK RI 3DUDPHWULFYV GLUHFWRUYV GHWHUP
the best interests of Parametric and its shareholders. Kaplan, Norris, Putterman, Wolfe,
Honoréconducted their own analysis of the terms of the merger agreement, with the assi

of their legal counsel and financial advisors. Their decisions to vote in favor of the mergg
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60.  Kaplan, Norris, and Putterman testified that they did not trust or believe
Potashner at all times but they agreed with him in supporting the merger based on thei
independent judgment.

61. PotashnenNorrisand Barnes (along with affiliated entitie=)tered into voting
agreements which requiréidem to vote in favor of the merger and to not sell or otherwise
transfer their shares for at least six months following the merger. These agreements we
disclosed in thenpxy statement and represented approximately 19.2% of the outstanding
shares of Parametric common stock as of the record date.

62. Under the voting agreements entered into by Potashner, Barnes and Norris
well as certain entities over which they exercigeting and/or investment control (such
VWRFNKROGHUY DQG HQWLWLHY FROOHFWLYHO\ UHIH
management stockholdergre subject to a lock-up restriction whereby they agreed not to
or otherwise transfer the shares of Parametric common stock beneficially owned by then
subsequently acquired by them until six months following the closing of the merger, subj
certain exceptions.

IV.  Post-Announcement of the Mergpr

63. On Augusts, 2013, after the close of trading on NASDAQ, Parametric issue
press release announcing the execution of the merger agreement.

64. Pursuant to the merger agreement, Parametric conductedzalB0D-3NRR S °
SURFHVV WR HOLFLW SRWHQWLDO 3SWRSSLQJ ELGV ~

FRQWDFWHG GLITHUHQW SDUWLHYV 1RQH H[SUHVVH

65. In a call with Parametric shareholders on August 8, 2013 announcing the
merger, Turtle Beach disclosed that it expected 2013 revenues and EBITDA to fall in a r3
that was below the projections Craig-Hallum had relied upon. Turtle Beach disclosed to
Parametric shareholders that although console transitions have led to subsequent indust
growth in the past,

3ZH FDQTW IJXDUDQWHH WKDW ZLOO RFFXU °
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SLWYV YHU\ LPSRUWDQW WKDW \RX XQGHUVWDQG
;ER[ DQG 30D\6WDWLRQ KDYH DQQRXQFHG ODXQH
this year. As a result, the entire gaming sector is going through what we believe t
QRUPDO F\FOH RI FRQWUDFWLRQ SULRU WR WKH

SRXU EXVLQHVV UHVXOWY LQ SDUWLFXODU ZLOO
purchasing behavior for more expensive accessories like headset plays out, head
the transition. Two; when the new console launches will happen and three; what
guantity of new consoles will be available [and] sold during the weeks between th
ODXQFK DQG WKH \HDU HQG °

SUHO\ DPRQJ RWKHU WKLQJV RQ V) >emewddnsbleOwithl G
sufficient selling weeks to impact this year as well as availability of some specific
components from Microsoft required for sale of our licensed Xbox One headsets,
holiday. These specific items by the way are outside of our Bo@tr

SWKHVH XQFHUWDLQWLHY DUH GULYLQJ WKH ZLG
and EBITDA | just talked through, bt WV LPSRUWDQW WR QRWH
fall materially outside of these rangéshe aforementioned assumptions turned out t
be inaccurate.

66. TXUWOH %HDFKYVY DFWXDO UHYHQXHV LQ
forecasted in the projections provided to Craig-HallumX UWOH % HDFKTV ILQI
underperformance caused it to trip certain debt covenants with its lender, which resulted
Turtle Beach renegotiating its credit facility in the second half of 2013.

67. SDUDPHWULFYY DFWXDO UHYHQXHV IRU ILVFL
forecasted in the projections provided to Craig-Hallum.

68. 3DUDPHWULF DQG 7XUWOH %YHDFK ZHUH DZDJ\4
underperformance in late 2013. Parametric management determined that it was not in t}
interest of the company or the shareholders to attempt to renegotiate the terms of the mg

69. On December 3, 2013, Parametric filed a-p48e Definitive Proxy Statement
with regard to the merger agreement with the SEQ G WUDQVPLWWHG LW W
shareholders. The proxy statement sought shareholder votes on several proposals, incl
whether to approve the issuance of new shares of Parametric common stock to Turtle B¢
pursuant to the merger agreement (in effect, to approve the merger) and (b) whether to 4
the change in control compensation awards to Potashner, Norris and Barnes in connecti

the merger.
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70. SDUDPHWULF GLVFORVHG 7XUWOH %HDFKTYV I
6HSWHPEHU LQ WKH SUR[\ VWDWHPHQW DQG D
respect to the debt covenants.

71.  The proxy statement did not contain updated financial projections for eithef
Turtle Beach or Parametric. The proxy statement cautioned readers that the projections
Craig-+DOOXP UHOLHG XSRQ ZHUH RQO\ FXUUHQW sDV R
RSLQLRQ ZzDV LVVXHG B®*EDVHG RQ PDUNHW GDWD DV
QHFHVVDULO\ LQGLFDWLYH RI FXUUHQW RU IXWXUH H
contained a prominent warning in bold text that shareholders

Should not regard the inclusion of these projections in this proxy statement as an
indication that Parametric, Turtle Beach or any of their respective affiliates, advisg
other representatives considered or consider the projections to be necessarily re
RI DFWXDO IXWXUH HYHQWYV ~

72.  The proxy statement also disclosed the risk Stark had warned about on the
August 8, 2013 investor call had been realized. The proxy statement disclosed that

Microsoft has informed its partners in the XbOre console launch that the Xbox O
Headset Adapter, being built by Microsoft and provided to Turtle Beach for inclusi
ZLWK QHZ JDPLQJ KHDGVHWYV ZLOO QRW EH DYDL

3 >Aig @lay will resulin a downward revision to the 2013 outlook for revenue and
(%,7'$ SURYLGHG E\ 7XUWOH %HDFKfVY PDQDJHPH

73.  The proxy statement X UW KHU G LV Ri®©dedHAE résiltDne 2>W @
GRZQzZDUG UHYLVLRQ WR WKH RXWORRN IRU UHYH
management on August The level of such impact depends on several factors,

including the projected launch date for the requisite hardware and software from Microsg

DFWX
OVR

that

I $XJ
LW H|
DUNE

rs or
dictiv

ne
DN
L ODE(

QW R

QX H

ft

which is still being assessed. Turtle Beach plans to update its 2013 outlook for revenue and

(%,7'$ IROORZLQJ FRPSOHWLRQ RI WKLY DVVHVVPHQW = ,(

statement revealed that Turtle Beach expected its financial forecast to fall below the range

disclosed on August 8, 2013, which was already lower than the forecast included in Crai

+DOOXPYTV IDLUQHVV RSLQLRQ

-14-
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74. Inlate 2013, Turtle Beach provided additiofimhncial disclosureshowing that

7TXUWOH %YHDFKYV DFWXDO SHUIRUPDQFH LQ ZDV

P DWH

performance in the same time period in 2012 and its prior guidance for 2013. On November 7,

2013, Parametric filed a Form 8-K, which disclosed an investor presentation prepared b
Parametric and Turtle Beach that included updated net revenue, EBIDTA, and net incorm
numbers for Turtle Beach for the twelve-month period preceding June 30, 2013. That in
presentation also stated that

SOLFURVRIWYTV GHOD\ RI WidioftERe uatiDdarik I GsZ2Rpedtt
WR UHVXOW LQ D GHIHUUDO R #aied ®vdngestandptofité
IRU 4 ~

Parametric shareholders had access to this information when deciding whether to vote ir
of the merger.

75.  The proxy statememntisclosed that Turtle Beach expected to underperform g
the lowered guidance provided to Parametric shareholders on August 8, 2013 and expla
that this underperformance was due to the unexpected unavailability of the Microsoft
component. The proxy statement further disclosed that Turtle Beadd be revising its
projections downward, but that it would not be able to provide those projections until thaf
process was completed.

76.  Theproxy statementontained a fair summary of CraigtHOO X PV IDL

opinion. The proxy statement also contained a fair and complete summary of interests a

e

vestor

oD
ERJ

favor

ven

ned

UQHV
nd

potential conflicts in the merger held by members of the Board and management of Pargmetric.

No material interest or potential conflicts in the merger held by members of the Board an
management of Parametric were undisclosed in the proxy statement.

77. Parametric held a special meeting of its shareholders on December 27, 20
Approximately 95% of the shares voting in that election to approve the transaction. Neitl
Settling Directorsior any combination of Parametric insiders owned sufficient shares in th

pre-merger Parametric to control the outcome of the vote in favor of the merger.

-15-
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78. Themergerclosed on January 15, 2014. As consideration for the merger,
Parametric issued new shares of its common stock to Stripes and Turtle Beach, the net {
being that Stripes controlled approximately 80.9% of the combined company. Parametri
shareholders, including each of the Settling Directors, who owned a combined 100% of
Parametric before the merger, were reduced to a minority 19.1% interest.

79. SRWDVKQHUTfVY HPSOR\PHQW DJUHHPHQW ZKl
contained certain change in control provisions. Under that agreement, upon a change in

at Parametric, Potashner would be entitled to a severance payment equivalent to twelve

salary and accelerated vesting of unvested incentive stock opggmarslless of whether he had

met the required milestones.
V. No Control or Actual Fraud

80. Prior to January 15, 2018DUDPHWULF ZDV QRW Dpursuar®
to NASDAQ rules because more than 50% of its voting power was not concentrated in a
single shareholder or control group.

81. Asdisclosed in the proxy statement, persons or entities who held shares o

rffect

~
~

lFK F
control

months

NVURO

FRPPRQV VWRFN RI 3DUDP H W NavEmBeD 112013, e id ErRitleGtoGdeN H °

at the special meeting of shareholders to be held on December 27, 2013. Parametric hgd

6,837,321 shares of common stock outstanding on the rdated

82. On November 11, 2013, Potashner owned no shares of costouknof
Parametric. Accordingly, Potashner was not entitled toataiee special meeting of
shareholders held on December 27, 2013.

83.  Norris, Puttermarand Kaplaroften were hostile to Potashraerd acted contrary
to what they perceiv€ DV 3 R W D V K Qritete§ty bgadding Ri@BEd&rd to, among othel
things:

a. cancel 3 R W D VdptpHisUrithe HHI subsidiary for no consideration;
b. rebuff 3R W D VéfQrtd td false Kaplan to retire from his position a
director of the pre-merger Parametric

C. UHIXVH 3IRWDVKQHUYVY UHTXHVW WR UHP

-16-

RYH




O© 00 ~N oo o b W N =

N NN N N DN N N DN P P P R R R R R R R
M N o N W N B, O © o N ;N W N Rk, O

committee.

d. UHIXVH SRWDVKQHUYfV UHTXHVW WR EH DO
announcement of the mergand

e. UHIXVH 3RWDVKQHUYV UHTXHYV WokivRod@@O
sell Parametric after the announcement of the merger.

84. A majority of the Board of Parametric was independent of Potashner. That
majority could and did outvote Potashner on any all matters on which that majority disag
with Potashner.

85.  Norris, Putterman, Kaplan and Honoré hadunsiness interactions with
Potashneprior to ParametricNorris, Putterman, Kaplan, Wolfe and Honoré haghres

existing personal or familial relationship with Potashner.

86.  None of the Settling Directorsas unable to freely exercise his judgment as a

member of the Board by reason of:

a. dominion or control of another;

b. fear of retribution by another;

C. contractual obligations owed to another; or

d. employment by or other business relationship with another.

87.  No one single individual or group had the authority unilaterally to:

OOR:

RZ 3L

reed

a. elect new directors to the Board;

b. cause a break-up of Parametric;

C. cause Parametric to merge with another company;

d. DPHQG 3DUDPHWULFYYVY FHUWLILFDWH RI LQFR

e. cause Parametric to sall or substantially all of the assets of Parametic;

f. DOWHU PDWHULDOO\ WKH QDWXUH RI 3DUDPH'
interest therein; or

g. offer employment to anyone in the post-merger Parametric.
88.  Potashner did not receive any compensation as a result of the merger that|he was

not entitled to receive through his employment contract, which included a severance payment,

-17-
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an annual bonus, and accelerated vesting of certain incentive stock opibona change in

control. Potashner could have received the same compensatiBardaadetric merged with a

different partner.Each of these forms of compensation were disclosed in the proxy stater
89. Potashner did not enter any side deals or other agreements with Turtle Be:

Stripes for additional compensation. Other than through his employgerement, Potashne

received nothing of value from Turtle Beach or Stripes in exchange for his support for the

merger.
90. All directors holding equity in Parametric were diluted by the merger to the
same extent as every other public shareholder.

CONCLUSIONS OF LAW

1. NRCP 52(c) allows the district court in a bench trial to enter judgment onlp
findings against a party when the party has been fully heard on an issue and judgment c
maintained without a favorable finding on that issue.

2. The GLUHFWRUV RI D 1HYDGD FRUSRUDWLRQ 30
informedbasis and with a view td¢ interests of the corporationNRS 78.138(3)In
exercising his or her business judgmer®® GLUHFWRU LV SHQWLWOHG W
>DQG@ UHSRUWYV™ | UdmE or mer& drdomlR, \brikcersJov eniptoyees of the
corporation reasonably believed to be reliallé eompetent in the matters paged or
SUHVHQR$HEG138(2)(@Q)AdiUHFWRU PD\ UHRDWISR@ R{URURJ
I UR P oumgel@public accountants, financial advisers, valuation advisers, investment bg
RU RWKHU SHUVRQY DV WR PDWWHUV UHDVRQDEO\ E
profesional or expert competence =~ 156 DLUHFWRUV :DUH QRW
the effect of a proposed corporate action upon any particular group having an interest in
FRUSRUDWLRQ DV INRSR®13Q(b) Qiwctbr biVd Révada corporation are ng
required to elevate the shaerm interests of stockhadds (such as maximizing immediate,
shortterm share value) ahead of any of theeotinterests set forth RS 78.138(4).

3. Under NRS 78.211(1),

3Ne board of directors may authorize shares to be issued for consideration consig
any tangible or intangible property or benefit to the corporation, including, but not
-18-
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limited to, cash, promissory notes, services performed, contracts for servicesto b
performed or other securities of the corporation. The nature and amount of such
consideration may be made dependent upon a formula approved by the board of
directors or upon any fact or event which may be ascertained outside the articles
incorporation or the resolution providing for the issuance of the shares adopted by
board of directors if the manner in which a fact or event may operate upon the natf
and amount of the consideration is stated in the articles of incorporation or the
resolution. The judgment of the board of directors as to the consideration receiveq
the shares issued is conclusive in the absence of actual fraud in the transaction.

4, '"LUHFWRUYV 3FRQIURQWHG ZLWK D FKDQJH RU
corporaWLR Q™ KDYH D WKH QRUPDO GXWLHV RI NRSH D(
78.138(1); (b) the benefit of the business judgment rule presumption established by NRS

D QG pFferogakve té undertake and act upon consideration pursuant to
subsections 2, 4 and 5 of NRS 78.13BIRS 78.139(1). The provisions of NRS 78.13%(@)
not apply in this case.

5. In Chur v. Eighth Judicial Dist. Courtt36 Nev Adv. Op. 7, 458 P.3d 336, 34(

WKH &RXUW QRWHG WKDW 3stépeanalysis to impd$d iXdividih)
OLDELOLW\ RQ D GHirgtHieWrBsumptiondoff theHdddihe'ss judgment rule mug
rebutted.Id. Second, the GLUHFWRUTV RU RIILF Hh§t\ComsktieeRoeath
of his or her fiduciary dutieSand that breach must furtherolve "intentional misconduct,
IUDXG RU D NQRZLQJNRSE RELBW N DQ-(RTheThdr Court confirmed
WKDW 156 SSURYLGHYV IRU WKH VROH FLUFXPVWD
held individually liable for damages stemming from the director's or officer's conduct in a
RIILFLDO RIhG,258LRBA dt 340.

6. The Chur Court also explained that intentional misconduct and knowing

violation of the law under NRS 78.138 is an expansive test:

11%

of
the
ure

| for

SRW
DG OF

b

/ D W
5t be
L OXU

QFH

N

37 R J ¥ sfatWe a realistic function, it must protect more than just directors (if any)

who did not know what their actions were [wrongful]; it should protect directors who

NQHZ ZKDW WKH\ GLG EXW QRW WKDW LW ZDV ZU

RQJ -

Id.at 341.A SO DL QWL ldblidh ¥a&titie idikédibr or officer had knowledge that the alleged

conduct was wrongful in order to showdaowing violation of law or dntentional

misconduct SXUVXDQW WR 154d. E
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7. The Settling Directos were entitled to the benefit of the business judgment 1
presumption in connectionith their consideration and approval of the merger with Turtle
Beach.

8. Plaintiff failedto meet its burden of rebuttinige business judgment rule
presumption as to a majority of the Board. A majority of the Board (a) reasonably relied
the advice, informatioand opinions of other directors, employees and competent profess
(including counsel) and financial advis@nisd (b) acted in good faith and independently whg
considering and approving the merger. Plaintiff failed to meet its burden of provirg that
majority of the Board engaged in a knowing violation of law or intentional misconduct, or
engaged in actual fraud.

9. Plaintiff failed to meet its burden of proving tRatashneengaged in actual

fraud.

ule

upon
onals

N

10.  Plaintiff failed to meet its burden of proving that Houlihan Lokey and/or Cralig-

Hallum did not have knowledgnd competence concerning the matieiguestion or that any
purported conflict of interest would cause the Dire€iefendant/liance thereon to be
unwarranted.

11. In 2017, the Nevada Supreme Court ruled in this litigation that the only dirg
claim that Parametrishareholders might have standing to assert arising out of the merger
DQ 3HTXLW)\ H[S U R SdéRabawidirk Qourd@orp. R. Eighth Jud. Dist., @83
Nev. 417, 429, 401 P.3d 1100, 1109 (2017). Any other claim contesting the merger wou
derivative in nature, and was extinguished by the settlement and judgment entered by th
on May 18, 2020.

12. The Court inParametricKHOG WKDW 3HTXLW\ H[SURSUL
FROQWUROOLQJ VKDUHKROGHUYTV RU Gé& thhpanyRausging ¢tHes
VKDUHKROGHUVY HTIXLW\ WR EH GLOXWHG ~

13. The severance payment and accelerated vesting of incentive stock options

SURYLGHG IRU X Q\GriHA013 &mplaymenQagreeimént, which were triggered up

the closing of the merger between Parametric and Turtle Beach on January 15, 2014, fof

-20-
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purposes of the motion, will be presumed to have constituted an expropriation by Potash
value from the company causing Parame/iK DUHKROGHUVY HTXLW\ WR

14.  Plaintiff failed to meet its burden of priong thatParametric had a controlling
shareholder or controlling director

15.  Plaintiff has failed to meet its burden to pro¢ KDW 3RWDVKQHUY
incentive stock optionis an expropriation of value by a controlling shareholdes.such,
Plaintiff failed to prove an essential element of antggxpropriation claimunder Nevada
law.

16.  Plaintiff further failed to meet its burden to prov KDW WKH 3DUDP
decision was impacted by actual fraud, intentional misconduct, or bad faith.

17. %\ UHDVRQ RI 30DLQWLIITYVtol @dvepkintharyequity H H
expropriation claim against the Direclbefendants, Plaintiff failed to meet its burden to pro

a secondary aiding and abetting claim against the Non-Director Defendants.

ner of

EH G

V UH

HWUI

W LW

ve

18. Because the Court is granting the NRCP 52(c) motion on the aforementioned

substantive grounds, it does not reach the merits of the additional arguments made by
DHIHQGDQWYV LQ UHJDUG WR 30DLQWLIIfY VWDQGLQJ

measure of damages proffered by Plaintiff.

WKH

THE5()25( ,7 ,6 +(5(%< 25'(5(' WKDW GHIHQGDQWVY{ PRW

52(c) is GRANTED.
JUDGMENT
The Court having entered the foregoing Findings of Fact and Conclusions of Law,
good cause appearing,

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that JUDGMENT is

HQWHUHG LQ IDYRU RI '"HIHQGDQWYV D Q GrenaibihgZMiws.3 O
DATED this day of Septembez021.
-21-
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Richard C. Gordon, Esq.

Nevada Bar No. 9036

SNELL & WILMER L.L.p.

3883 Howard Hughes Parkway, Suite 1100
Las Vegas, NV 891869

lings, Inc. an
pes Group,

EIGHTH J
CLARK COUNTY, NEVADA

IN RE PARAMETRIC SOUND Case No. A-13-686890-B
CORPORATION SHAREHOLDERS’ Dept. No. XXII
LITIGATION

KEARNEY IRRV TRUST,individually and
on behalf of all others similarly situated,

SECOND AMENDED JUDGMENT
Plaintiff,

VS.

KENNETH F. POSTASHNER; ELWOOD
G. NORRIS; SETH PUTTERMAN;
ROBERT M. KAPLAN; ANDREW L.
WOLFE; JAMES L. HONORE;
PARAMETRIC SOUND CORPORATION;
PARIS ACQUISITION CORP.; and VTB
HOLDINGS, INC.

Defendants.

GRANT OAKES; RAYMOND BOYTIM, Consolidated with:

Intervenor Plaintiffs.

VITIE RAKAUSKAS, individually and on | Case No. A-13-687232-B
behalf of all othersimilarly situated, Dept. No. XXII

Plaintiff,

VS.

Case Number: A-13-686890-B
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PARAMETRIC SOUND CORPORATION;
VTB HOLDINGS, INC.; PARIS
ACQUISITION CORP., KENNETH F.
POTASHNER; ELWOOD G. NORRIS;
ROBERT J. KAPLAN; SETH
PUTTERMAN; ANDREW WOLF; and
JAMES L. HONORE,

Defendants.

GEORGE PRIESTON, individually and on
behalf of all othersimilarly situated,

Plaintiff,
VS.

KENNETH F. POTASHNER,;
PARAMETRIC SOUND CORPORATION;
JAMES L. HONORE; ROBERT M.
KAPLAN; ELWOOD G. NORRIS; SETH
PUTTERMAN; ANDREWWOLFE; VTB
HOLDINGS, INC.; VOYETRA TURTLE
BEACH, INC.; and PARIS ACQUISITION
CORP.,

Defendants.

Consolidated with:
Case No. A-13-687354-B
Dept. XXII

JOSH HANSEN, individually and on behal
of all others similarly situated,

Plaintiff,
VS.

PARAMETRIC SOUND CORPORATION,;
JAMES L. HONORE; ROBERT M.
KAPLAN; ELWOOD G. NORRIS;
KENNETH F. POTASHNER; SETH
PUTTERMAN; ANDREWWOLFE; VTB
HOLDINGS, INC.; VOYETRA TURTLE
BEACH, INC. and PARIS ACQUISITION
CORP.,

Defendants.

[ Consolidated with:
Case No. A-13-687665-B
Dept. XXII

SHAHA VASEK, individually and on behali
of all others similarly situated,

Plaintiff,
VS.

Consolidated with:
Case No. A-13-688374-B
Dept. XXII
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PARAMETRIC SOUND CORPORATION;
KENNETH POTASHNER; ELWOOD G.
NORRIS; ROBERT M. KAPLAN; SETH
PUTTERMAN; ANDREWWOLFE; and
JAMES L. HONORE; VTB HOLDINGS,
INC.; and PARIS ACQUISITION CORP.,

Defendants.

LANCE MYKITA, individually and on
behalf of all othersimilarly situated,

Plaintiff,
VS.

5G VTB HOLDINGS, LLC; STRIPES
GROUP, LLC; VTB HOLDINGS, INC.;
TURTLE BEACH CORPORATION, INC.,

Defendants.
PAMTP, LLC,

Plaintiff,
VS.
SG VTB HOLDINGS, LLC; STRIPES

GROUP, LLC; VTB HOLDINGS, INC.;
JUERGEN STARK; KENNETH FOX;
ANDREW WOLFE; £TH PUTTERMAN,;
ELWOOD G. NORRIS; KENNETH
POTASHNER,

Defendants.

The Court having entered its (1) OrderaGting Defendants’ Motion for Judgme
Pursuant to NRCP 52(c), Findings of Fact @uwehclusions of Law, and Judgment Thereon, fi
September 3, 2021; (2) Order Re: PAMTP, LLMstion to Re-Tax Costs, filed August 2
2022, (3) Amended Judgment, tllen September 16, 2022, and Qfder Granting Defendants
Motion to Amend Judgment, filed Decéer 12, 2022, and good cause appearing,

IT IS HEREBY ORDERED, ADJUDGE AND DECREED that JUDGMENT g

entered in favor of Defendants and agaRisintiff as to all of Plaintiff's claims.
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Consolidated with:
Case No. A-16-741073-B
Dept. XXII

Consolidated with:
Case No. A-20-815308-B
Dept. XXII

led
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IT IS FURTHER ORDERED, ADJUDGED AND DECREED that JUDGMENT
entered in favor of Defendant Kenneth Poteshand against Plaintiff PAMTP, LLC in th
amount of $395,147.15.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that JUDGMENT
entered in favor of Defendants VTB Holdingsg.land Specially Appearing Defendants Strif
Group, LLC, SG VTB Holdings, LLC, Juergena8t, and Kenneth Foxnd against Plaintiff
PAMTP, LLC in the amount of $774,836.71.

IT IS FURTHER ORDERED, ADJUDGED ANIDECREED that pre-judgment inter
on the foregoing collective amounits awarded in favor of Defelants and against Plain
PAMTP, LLC in the amount of $220,889.98, broken down as follows: (1) $134,195.05 ir
of Defendants VTB Holdings, Inc. and Specialgpearing DefendantStripes Group, LLC an
SG VTB Holdings, LLC; and (2) $86,694.93 in fawafrDefendant Kenneth Potashner; and

Post-judgment interest ongtioregoing amounts shall accrue as provided under Ne

law.

Submitted by:
SNELL & WILMER L.L.P.

By: /s/Richard C. Gordon

Richard C. Gordon, Esq. (Bar No. 9036)
3883 Howard Hughes Parkway, Suite 1100
Las Vegas, NV 89169

DECHERT LLP

Joshua D. N. Hess, Esadfmitted pro hac vige
One Bush Street, Suite 1600
San Francisco, CA 94104
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David A. Kotler, Esg. (@mitted pro hac vide
1095 Avenue of the Americas
New York, NY 10036

Attorneys for Defendant VTB Holdings, Inc. and
Specially Appearing Defendants Stripes Group,
LLC, SG VTB Holdings, LLC, Kenneth Fox, and
Juergen Stark

HOLLAND & HART LLP

J. Stephen Peek (Bar No. 1758)
955 Hillwood Drive, 2d Floor
Las Vegas, NV 89134

SHEPPARD, MULLIN, RICHTER
& HAMPTON LLP

John P. Stigi Il &dmitted pro hac vige
Alejandro Moreno

1901 Avenue of the Stars, Suite 1600
Los Angeles, CA 90067

Attorneys for Defendant Kenneth Potashner

Approved as to Form and Content:

McDONALD CARANO LLP

By: /s/ George Ogqilvie

George F. Ogilvie Ill, Esqg. (Bar No. 3552)
2300 West Sahara Avenue, Suite 1200
Las Vegas, NV 89102

Attorneys for Plaintiff

4862-3209-3760
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Luxford, Lyndsey

To: George F. Ogilvie llI
Subject: RE: PAMTP (A-13-686890-B): Draft Order Granting Motion to Amend and Second Amended
Judgment

From:GeorgeF.Ogilvielll <gogilvie@Mcdonaldcarano.com>

Sent:ThursdayDPecemberl5,20223:32PM

To: Austin,Bradley<baustin@swlaw.com=sullivan@hsgllp.com
Cc:Gordon,Richard<rgordon@swlaw.com>Hess,Joshua<Joshua.Hess@dechert.conkatler, David
<david.kotler@dechert.com=8tevePeek<SPeek@hollandhart.comBobCassityxBCassity@hollandhart.com¥ghn
Stigi<JStigi@sheppardmullin.com&egjandroMoreno <AMoreno@sheppardmullin.comio Scrub
<NoScrub@mcdonaldcarano.com>

SubjecttREPAMTRAT13 r68689@)Draft Order GrantingMotion to Amendand Second AmendedJudgment

[EXTERNAha)qiIvie@mcdonaldcarano.com

approved

GeorgeF.Ogilvielll | Partner

P:702.873.4100 E:gogilvie@mcdonaldcarano.com

From:Austin,Bradley<baustin@swlaw.com>

Sent:ThursdayDecemberl5,20223:24PM

To:GeorgeF.Ogilvielll <gogilvie@Mcdonaldcarano.comdsullivan@hsgllp.com
Cc:Gordon,Richard<rgordon@swlaw.com>ess,Joshua<Joshua.Hess@dechert.conkgtler, David
<david.kotler@dechert.com:8tevePeek<SPeek@hollandhart.comBopbCassitykBCassity@hollandhart.com¥ghn
Stigi<JStigi@sheppardmullin.com&egjandroMoreno <AMoreno@sheppardmullin.comio Scrub
<NoScrub@mcdonaldcarano.com>

Subject:REPAMTRAT13 r68689®)Draft OrderGrantingMotion to Amendand Second AmendedJudgment

HiGeorge,

Asindicatedbelowon December13" (highlightedbelow), | addedthe date of the executedmotion to amendorder at
page3, line 25 of the proposedSecondAmendedJudgment. Therewaspreviouslya blankfor the date (asthe motion to
amendorder hadnot yet beenexecutedby the Court).Otherwise this is the sameversionaspreviouslycirculatedand
approved.

Pleasdet usknowif we haveapprovalto e rsigron your behalf.

Thanks,

Brad
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WTEX

J. Stephen Peek, Esq.
Nevada Bar No. 1758
Robert J. Cassity, Esq.
Nevada Bar No. 9779
HOLLAND & HART LLP
9555 Hillwood Drive, 2nd Floor
Las Vegas, Nevada 89134
(702) 669-4600

(702) 669-4650 — fax
speek@hollandhart.com
bcassity@hollandhart.com

John P. Stigi lll, Esq.

SHEPPARD, MULLIN, RCHTER & HAMPTON LLP

(310) 228-3700
(310) 228-3917 — fax
jstigi@sheppardmullin.com

Attorneys for Defendants

Kenneth Potashner, Elwood Norris,
Seth Putterman, Robert Kaplan and
Andrew Wolfe

DISTRICT COURT

CLARK COUNTY, NEVADA

IN RE PARAMETRIC SOUND
CORPORATION SHAREHOLDERS’
LITIGATION.

KEARNEY IRRV TRUST, individually and
on behalf of all others similarly situated,

Plaintiff,
VS.

KENNETH F. POTASHNER; ELWOOD G.
NORRIS; SETH PUTTERMAN; ROBERT
M. KAPLAN; ANDREW L. WOLFE; JAMES
L. HONORE; PARAMETRIC SOUND
CORPORATION; PARIS ACQUISITION
CORP.; and VTB HOLDINGS, INC.

Defendants

GRANT OAKES; RAYMOND BOYTIM,

Intervenor Plaintiffs,

LEAD CASE NO.: A-13-686890-B
DEPT. NO.: XXII

WRIT OF EXECUTION

...Earnings _ Other Property
...Earnings, Order of Support
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VITIE RAKAUSKAS, individually and on
behalf of all othersimilarly situated,

Plaintiff,
VS

PARAMETRIC SOUND CCORPORATION;
VTB HOLDINGS, INC., PARIS
ACQUISITION CORP., KENNETH F.
POTASHNER; ELWOOD G. NORRIS;
ROBERT J. KAPLAN; SETH PUTTERMAN;
ANDREW WOLF; and JAMES L. HONORE,

Defendants

Consolidated with:
Case No. A-13-687232-B Dept. No. XXII

GEORGE PRIESTON, individually and on
behalf of all othersimilarly situated,

Plaintiff,
VS.

KENNETH F. POTASHNER; PARAMETRIC
SOUND CORPORATION; JAMES L.
HONORE; ROBERT M. KAPLAN;
ELWOOD G. NORRIS; SETH
PUTTERMAN; ANDREWWOLFE; VTB
HOLDINGS, INC.; VOYETRA TURTLE
BEACH, INC.; and PARIS ACQUISITION
CORP.,

Defendants

Consolidated with:
Case No. A-13-687354-B Dept. XXII

JOSH HANSEN, individually and on behalf ¢
all others similarly situated,

Plaintiff
VS

PARAMETRIC SOUND CORPORATION;
JAMES L. HONORE; ROBERT M.
KAPLAN; ELWOOD G. NORRIS;
KENNETH F. POTASHNER; SETH
PUTTERMAN; ANDREWWOLFE; VTB
HOLDINGS, INC.; VOYETRA TURTLE
BEACH, INC. and PARIS ACQUISITION
CORP.,

f Consolidated with:
Case No. A-13-687665-B Dept. XXII

Defendants
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SHAHA VASEK, individually and on behalf | Consolidated with:
of all others similarly situated, Case No. A-13-688374-B Dept. XXII

Plaintiff,
VS.

PARAMETRIC SOUND CORPORATION;
KENNETH POTASHNER; ELWOOD G.
NORRIS; ROBERT M. KAPLAN; SETH
PUTTERMAN; ANDREWWOLFE; and
JAMES L. HONORE; VTB HOLDINGS,
INC.; and PARIS ACQUISITION CORP.,

Defendants
LANCE MYKITA, individually and on behalf | Consolidated with:
of all others similarly situated, Case No. A-16-741073-B Dept. XXII

Plaintiff,
VS.
5G VTB HOLDINGS, LLC; STRIPES

GROUP, LLC; VTB HOLDINGS, INC.;
TURTLE BEACH CORPORATION, INC.,

Defendants
PAMTP, LLC Consolidated with:
Case No. A-20-815308-B Dept. XXII
Plaintiff
VS

SG VTB HOLDINGS, LLC; STRIPES; VTB
HOLDINGS, INC.; JUERGEN STARK;
KENNETH FOX; ANDREW WOLFE; SETH
PUTTERMAN; ELWOOD G. NORRIS;
KENNETH POTASHNER,

Defendants

THE PEOPLE OF THE STATE OF NEVADA:
TO: CLARK COUNTY SHERIFF, LAS VEGAS, NEVADA, GREETINGS:

This Writ of Execution is in furtherance of collection of a judgment, for the recovery
of money for Judgment Creditor Kenneth F. Potashner.

On December 18, 2022, a Second Amendedrded (the “Judgment”) was entered |

the above-entitled Court in thb@ve-entitled action in favor of BeEndant Kenneth F. Potashng

APP1423
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HOLLAND & HART LLP
9555HILLWOOD DRIVE, 2ND FLOOR

LASVEGAS, NV 89134

as Judgment Creditor (“Judgment Creditor’§l against Plaintiff PAMTP, LLC, as Judgme

Debtot in the following amounts:

JUDGMENT BALANCE AMOUNTS TO BE COLLECTED BY
LEVY
Principal (Judgment) $395,147.15 | NET BALANCE $499,053.08
Pre-Judgment Interest $86,694/93
Attorneys’ Fees $0 For this Writ
Costs $0 Garnishment Fee
FINAL JUDGMENT Mileage
TOTAL $481,842.08 Levy Fee
Advertising
Accrued Costs
Accrued Interest $17,211.00
Storage
Less Satisfaction $0 Interest from
Commission
Sub-Total: $499,053.08
NET BALANCE $499,053.08 TOTAL LEVY $

Attached hereto as Exhibit s a true and corrécopy of the Judgment.
NOW THEREFORE, you are commanded to satisfethudgment for #htotal amount

due out of the followinglescribed personal propenfthe Judgment Debtor:

All claims for relief, causes of actionthings in action, and choses in action
against anyone in any lawsuit pendingn Nevada, including, but not limited

to, Eighth Judicial District Court Case No. A-20-815308-B, which was
consolidated with Case No. A-13-686890-Bis well as any and all appellate
rights (but not defensive appellate rights) of AppellanPAMTP, LLC in the

appeal of actions filed in the Suprem€&ourt of the State of Nevada, including
Case Number 83598, 84971, and 85358.

! Notice of Entry of the Second Amended Judgment was filed on December 20, 2022.

2 See Calculation of Interest attachedEakibit 2.
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27
28

EXCEPTION TO LEVY

Except that for any workweek, 82 percent @& thsposable earnings of the debtor du
that week if the gross weeklylasy or wage of the debtor dhe date the most recent writ of
garnishment was issued was $770 or less, 75 pavtéme disposable eaings of the debtor
during that week if the giss weekly salary or wage of thebtter on the date the most recent
of garnishment was issued exceeded $770, ants the minimum hourly wage prescribed
section 206(a)(1) of the federal Fair Laboar8tards Act of 1938, 29 U.S.C. 88 201 et seq.,
n effect at the time the earningse payable, whichever is gteg is exempt from any levy of
execution pursuant to this wrénd if sufficient personal proggrcannot be found, then out of

the real property belonging to tdebtor in the aforesaid coungnd make return to this writ

within not less than 10 days or more thard@@s endorsed thereon with what you have dong.

Property Other Than Wages. The exemption set forth in NRS 21.090 or in other applicable Fe
Statutes may apply. Consult an attorney.

Earnings
The amount subject to garnishment andwhis shall not exceed for any one pay period
the lessor of:
A. 25% of the disposable earnings due the judgment debtor for the pay period, or
B. the difference between the disposable earnings for the period and $100.50 per w
each week of the pay period.

_X

Earnings (Judgment or Order for Support)

A Judgment was entered for amounts due under a decree or order entered on d
,20___, bythe , for the support of for the perio
,20___, through ,20__,in installments of
$ .

The amount if disposable earnings subject to SaAment and this writ shall not exceed for any of
pay period: (check appropriate box)

A maximum of 50 percent of the disposable earnings of such judgment debtor w
supporting a spouse or dependent child other than the dependent name
above;

A maximum of 60 percent of the disposable earnings of such judgment debtor w
not supporting a spouse or dependent child other than the dependent ng
above;

Plus an additional 5 percent of the disposable earnings of such judgment debtor
to extent that the judgment is for support due for a period of time more tH
12 weeks prior to the beginning of the work period of the judgment debtq
during which the levy is made upon the disposable earnings.

NOTE: Disposable earnings are defined as gross earnings less deductions for Federal Income Tax W
Federal Social Security Tax and Withholding for any State, County or City Taxes.
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Issued at the direction of: STEVEN D. GRIERSON,

HOLLAND & HART LLP CLERK OF COURT

/s/Robert J. Cassity

J. Stephen Peek (NV Bar 1758) DEPUTY CLERK DATE
Robert J. Cassity (NV Bar 9779)

9555 Hillwood Drive, 2nd Floor

Las Vegas, NV 89134

Attorneys forDefendant/Judgment Creditor
Kenneth Potashner

I hereby certify that | have this date returned RETURN

the foregoing Writ of Execution with the Not satisfied _$
results of the levendorsed thereon. Satisfied in
thesumof  $
Las Vegas Constable Costs retained $
Commission

Retained $

Costs incurred $

Commission
CONSTABLE DATE Incurred $

Costs received $

REMITTED TO
JUDGMENT CREDITOR $

20230652_v5
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ELECTRONICALLY SERVED
12/18/2022 12:26 PM

Richard C. Gordon, Esq.

Nevada Bar No. 9036

SNELL & WILMER L.L.p.

3883 Howard Hughes Parkway, Suite 1100
Las Vegas, NV 891869

lings, Inc. an
pes Group,

EIGHTH J
CLARK COUNTY, NEVADA

IN RE PARAMETRIC SOUND Case No. A-13-686890-B
CORPORATION SHAREHOLDERS’ Dept. No. XXII
LITIGATION

KEARNEY IRRV TRUST,individually and
on behalf of all others similarly situated,

SECOND AMENDED JUDGMENT
Plaintiff,

VS.

KENNETH F. POSTASHNER; ELWOOD
G. NORRIS; SETH PUTTERMAN;
ROBERT M. KAPLAN; ANDREW L.
WOLFE; JAMES L. HONORE;
PARAMETRIC SOUND CORPORATION;
PARIS ACQUISITION CORP.; and VTB
HOLDINGS, INC.

Defendants.

GRANT OAKES; RAYMOND BOYTIM, Consolidated with:

Intervenor Plaintiffs.

VITIE RAKAUSKAS, individually and on | Case No. A-13-687232-B
behalf of all othersimilarly situated, Dept. No. XXII

Plaintiff,

VS.

APP1432
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PARAMETRIC SOUND CORPORATION;
VTB HOLDINGS, INC.; PARIS
ACQUISITION CORP., KENNETH F.
POTASHNER; ELWOOD G. NORRIS;
ROBERT J. KAPLAN; SETH
PUTTERMAN; ANDREW WOLF; and
JAMES L. HONORE,

Defendants.

GEORGE PRIESTON, individually and on
behalf of all othersimilarly situated,

Plaintiff,
VS.

KENNETH F. POTASHNER,;
PARAMETRIC SOUND CORPORATION;
JAMES L. HONORE; ROBERT M.
KAPLAN; ELWOOD G. NORRIS; SETH
PUTTERMAN; ANDREWWOLFE; VTB
HOLDINGS, INC.; VOYETRA TURTLE
BEACH, INC.; and PARIS ACQUISITION
CORP.,

Defendants.

Consolidated with:
Case No. A-13-687354-B
Dept. XXII

JOSH HANSEN, individually and on behal
of all others similarly situated,

Plaintiff,
VS.

PARAMETRIC SOUND CORPORATION,;
JAMES L. HONORE; ROBERT M.
KAPLAN; ELWOOD G. NORRIS;
KENNETH F. POTASHNER; SETH
PUTTERMAN; ANDREWWOLFE; VTB
HOLDINGS, INC.; VOYETRA TURTLE
BEACH, INC. and PARIS ACQUISITION
CORP.,

Defendants.

[ Consolidated with:
Case No. A-13-687665-B
Dept. XXII

SHAHA VASEK, individually and on behali
of all others similarly situated,

Plaintiff,
VS.

Consolidated with:
Case No. A-13-688374-B
Dept. XXII
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PARAMETRIC SOUND CORPORATION;
KENNETH POTASHNER; ELWOOD G.
NORRIS; ROBERT M. KAPLAN; SETH
PUTTERMAN; ANDREWWOLFE; and
JAMES L. HONORE; VTB HOLDINGS,
INC.; and PARIS ACQUISITION CORP.,

Defendants.

LANCE MYKITA, individually and on
behalf of all othersimilarly situated,

Plaintiff,
VS.

5G VTB HOLDINGS, LLC; STRIPES
GROUP, LLC; VTB HOLDINGS, INC.;
TURTLE BEACH CORPORATION, INC.,

Defendants.
PAMTP, LLC,

Plaintiff,
VS.
SG VTB HOLDINGS, LLC; STRIPES

GROUP, LLC; VTB HOLDINGS, INC.;
JUERGEN STARK; KENNETH FOX;
ANDREW WOLFE; £TH PUTTERMAN,;
ELWOOD G. NORRIS; KENNETH
POTASHNER,

Defendants.

The Court having entered its (1) OrderaGting Defendants’ Motion for Judgme
Pursuant to NRCP 52(c), Findings of Fact @uwehclusions of Law, and Judgment Thereon, fi
September 3, 2021; (2) Order Re: PAMTP, LLMstion to Re-Tax Costs, filed August 2
2022, (3) Amended Judgment, tllen September 16, 2022, and Qfder Granting Defendants
Motion to Amend Judgment, filed Decéer 12, 2022, and good cause appearing,

IT IS HEREBY ORDERED, ADJUDGE AND DECREED that JUDGMENT g

entered in favor of Defendants and agaRisintiff as to all of Plaintiff's claims.

111

Consolidated with:
Case No. A-16-741073-B
Dept. XXII

Consolidated with:
Case No. A-20-815308-B
Dept. XXII

led

J




Snell & Wilmer

L.L.P.
LAW OFFICES
3883 HOWARD HUGHES PARKWAY, SUITE 1100

LAS VEGAS, NEVADA 89169

(702)784-5200

© 00 ~N oo o s~ w N P

N RN N RN N N N N DN R P R R R R R R R
0w ~N o s W N P O © 0 N O 0N~ W N kP o

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that JUDGMENT
entered in favor of Defendant Kenneth Poteshand against Plaintiff PAMTP, LLC in th
amount of $395,147.15.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that JUDGMENT
entered in favor of Defendants VTB Holdingsg.land Specially Appearing Defendants Strif
Group, LLC, SG VTB Holdings, LLC, Juergena8t, and Kenneth Foxnd against Plaintiff
PAMTP, LLC in the amount of $774,836.71.

IT IS FURTHER ORDERED, ADJUDGED ANIDECREED that pre-judgment inter
on the foregoing collective amounits awarded in favor of Defelants and against Plain
PAMTP, LLC in the amount of $220,889.98, broken down as follows: (1) $134,195.05 ir
of Defendants VTB Holdings, Inc. and Specialgpearing DefendantStripes Group, LLC an
SG VTB Holdings, LLC; and (2) $86,694.93 in fawafrDefendant Kenneth Potashner; and

Post-judgment interest ongtioregoing amounts shall accrue as provided under Ne

law.

Submitted by:
SNELL & WILMER L.L.P.

By: /s/Richard C. Gordon

Richard C. Gordon, Esq. (Bar No. 9036)
3883 Howard Hughes Parkway, Suite 1100
Las Vegas, NV 89169

DECHERT LLP

Joshua D. N. Hess, Esadfmitted pro hac vige
One Bush Street, Suite 1600
San Francisco, CA 94104
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David A. Kotler, Esg. (@mitted pro hac vide
1095 Avenue of the Americas
New York, NY 10036

Attorneys for Defendant VTB Holdings, Inc. and
Specially Appearing Defendants Stripes Group,
LLC, SG VTB Holdings, LLC, Kenneth Fox, and
Juergen Stark

HOLLAND & HART LLP

J. Stephen Peek (Bar No. 1758)
955 Hillwood Drive, 2d Floor
Las Vegas, NV 89134

SHEPPARD, MULLIN, RICHTER
& HAMPTON LLP

John P. Stigi Il &dmitted pro hac vige
Alejandro Moreno

1901 Avenue of the Stars, Suite 1600
Los Angeles, CA 90067

Attorneys for Defendant Kenneth Potashner

Approved as to Form and Content:

McDONALD CARANO LLP

By: /s/ George Ogqilvie

George F. Ogilvie Ill, Esqg. (Bar No. 3552)
2300 West Sahara Avenue, Suite 1200
Las Vegas, NV 89102

Attorneys for Plaintiff

4862-3209-3760
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Luxford, Lyndsey

To: George F. Ogilvie llI
Subject: RE: PAMTP (A-13-686890-B): Draft Order Granting Motion to Amend and Second Amended
Judgment

From:GeorgeF.Ogilvielll <gogilvie@Mcdonaldcarano.com>

Sent:ThursdayDPecemberl5,20223:32PM

To: Austin,Bradley<baustin@swlaw.com=sullivan@hsgllp.com
Cc:Gordon,Richard<rgordon@swlaw.com>Hess,Joshua<Joshua.Hess@dechert.conkatler, David
<david.kotler@dechert.com=8tevePeek<SPeek@hollandhart.comBobCassityxBCassity@hollandhart.com¥ghn
Stigi<JStigi@sheppardmullin.com&egjandroMoreno <AMoreno@sheppardmullin.comio Scrub
<NoScrub@mcdonaldcarano.com>

SubjecttREPAMTRAT13 r68689@)Draft Order GrantingMotion to Amendand Second AmendedJudgment

[EXTERNAha)qiIvie@mcdonaldcarano.com

approved

GeorgeF.Ogilvielll | Partner

P:702.873.4100 E:gogilvie@mcdonaldcarano.com

From:Austin,Bradley<baustin@swlaw.com>

Sent:ThursdayDecemberl5,20223:24PM

To:GeorgeF.Ogilvielll <gogilvie@Mcdonaldcarano.comdsullivan@hsgllp.com
Cc:Gordon,Richard<rgordon@swlaw.com>ess,Joshua<Joshua.Hess@dechert.conkgtler, David
<david.kotler@dechert.com:8tevePeek<SPeek@hollandhart.comBopbCassitykBCassity@hollandhart.com¥ghn
Stigi<JStigi@sheppardmullin.com&egjandroMoreno <AMoreno@sheppardmullin.comio Scrub
<NoScrub@mcdonaldcarano.com>

Subject:REPAMTRAT13 r68689®)Draft OrderGrantingMotion to Amendand Second AmendedJudgment

HiGeorge,

Asindicatedbelowon December13" (highlightedbelow), | addedthe date of the executedmotion to amendorder at
page3, line 25 of the proposedSecondAmendedJudgment. Therewaspreviouslya blankfor the date (asthe motion to
amendorder hadnot yet beenexecutedby the Court).Otherwise this is the sameversionaspreviouslycirculatedand
approved.

Pleasdet usknowif we haveapprovalto e rsigron your behalf.

Thanks,

Brad
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J. Stephen Peek, Esq.
Nevada Bar No. 1758
Robert J. Cassity, Esq.
Nevada Bar No. 9779
HOLLAND & HART LLP
9555 Hillwood Drive, 2nd Floor
Las Vegas, Nevada 89134
(702) 669-4600

(702) 669-4650 — fax
speek@hollandhart.com
bcassity@hollandhart.com

John P. Stigi I, Esq.

SHEPPARD, MULLIN, RCHTER & HAMPTON LLP

(310) 228-3700

(310) 228-3917 — fax
jstigi@sheppardmullin.com
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IN RE PARAMETRIC SOUND
CORPORATION SHAREHOLDERS’
LITIGATION.

KEARNEY IRRV TRUST, individually and
on behalf of all others similarly situated,

Plaintiff,
VS.

KENNETH F. POTASHNER; ELWOOD G.
NORRIS; SETH PUTTERMAN; ROBERT
M. KAPLAN; ANDREW L. WOLFE; JAMES
L. HONORE; PARAMETRIC SOUND
CORPORATION; PARIS ACQUISITION
CORP.; and VTB HOLDINGS, INC.

Defendants

GRANT OAKES; RAYMOND BOYTIM,

Intervenor Plaintiffs,

LEAD CASE NO.: A-13-686890-B
DEPT. NO.: XXII
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VITIE RAKAUSKAS, individually and on
behalf of all othersimilarly situated,

Plaintiff,
VS

PARAMETRIC SOUND CCORPORATION;
VTB HOLDINGS, INC., PARIS
ACQUISITION CORP., KENNETH F.
POTASHNER; ELWOOD G. NORRIS;
ROBERT J. KAPLAN; SETH PUTTERMAN;
ANDREW WOLF; and JAMES L. HONORE,

Defendants

Consolidated with:
Case No. A-13-687232-B Dept. No. XXII

GEORGE PRIESTON, individually and on
behalf of all othersimilarly situated,

Plaintiff,
VS.

KENNETH F. POTASHNER; PARAMETRIC
SOUND CORPORATION; JAMES L.
HONORE; ROBERT M. KAPLAN;
ELWOOD G. NORRIS; SETH
PUTTERMAN; ANDREWWOLFE; VTB
HOLDINGS, INC.; VOYETRA TURTLE
BEACH, INC.; and PARIS ACQUISITION
CORP.,

Defendants
JOSH HANSEN, individually and on behalf ¢
all others similarly situated,

Plaintiff
VS

PARAMETRIC SOUND CORPORATION;
JAMES L. HONORE; ROBERT M.
KAPLAN; ELWOOD G. NORRIS;
KENNETH F. POTASHNER; SETH
PUTTERMAN; ANDREWWOLFE; VTB
HOLDINGS, INC.; VOYETRA TURTLE
BEACH, INC. and PARIS ACQUISITION
CORP.,

Consolidated with:
Case No. A-13-687354-B Dept. XXII

f Consolidated with:
Case No. A-13-687665-B Dept. XXII

Defendants
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SHAHA VASEK, individually and on behalf | Consolidated with:
of all others similarly situated, Case No. A-13-688374-B Dept. XXII

Plaintiff,
VS.

PARAMETRIC SOUND CORPORATION;
KENNETH POTASHNER; ELWOOD G.
NORRIS; ROBERT M. KAPLAN; SETH
PUTTERMAN; ANDREWWOLFE; and
JAMES L. HONORE; VTB HOLDINGS,
INC.; and PARIS ACQUISITION CORP.,

Defendants
LANCE MYKITA, individually and on behalf | Consolidated with:
of all others similarly situated, Case No. A-16-741073-B Dept. XXII

Plaintiff,
VS.
5G VTB HOLDINGS, LLC; STRIPES

GROUP, LLC; VTB HOLDINGS, INC.;
TURTLE BEACH CORPORATION, INC.,

Defendants
PAMTP, LLC Consolidated with:

Case No. A-20-815308-B Dept. XXII
Plaintiff

VS

SG VTB HOLDINGS, LLC; STRIPES; VTB
HOLDINGS, INC.; JUERGEN STARK;
KENNETH FOX; ANDREW WOLFE; SETH
PUTTERMAN; ELWOOD G. NORRIS;
KENNETH POTASHNER,

Defendants
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A court has determined that you owe money to [ [][] 1[0 01, the jud

creditor. The judgment creditor has begun the@dare to collect that money by garnishing vy

0o

gment

our
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wages, bank account and other personal propeltiyldyethird persons or by taking money
other property in your possession.
Certain benefits and proggrowned by you may be exemijppbm execution and may n

be taken from you. The following &patrtial list ofexemptions:

or

1. Payments received pursuant te faderal Social Security Act, including, without

limitation, retirement and survivors’ benefits, suppéntal security incomieenefits and disability

insurance benefits.
2. Payments for benefits or thdura of contributions under the Public Employ
Retirement System.

3. Payments for public assistagcanted through the Divisioof Welfare and Supporti

Services of the Department of Health and Human Services or a local governmental entity.

4. Proceeds from a policy of life insurance.

Payments of benefits under a program of industrial insurance.
Payments received asahility, illness or unemployment benefits.
Payments reced as unemploymeécgompensation.

Veteran’s benefits.

© © N o O

A homestead in a dwellingamobile home, not to exceed $550,000, unless:

(&) The judgment is for a medidall, in which case albf the primary dwelling,

including a mobile or manufaged home, may be exempt.

(b) Allodial title ha been established and not reliistped for the dwelling or mob

Pes’

le

home, in which case all oféldwelling or mobile home ants appurtenances are exempt,

including the land on which they are locatadl|ess a valid waiver exuted pursuant
NRS 115.010 is applicable to the judgment.
10. All money reasonably deposited vatlandlord by you to secure an agreement tq
or lease a dwelling that is used by you as your gmymesidence, except that such money i
exempt with respect to a landlavdlandlord’s successor in interegho seeks to enforce the te
of the agreement to rent or lease the dwelling.
11. A vehicle, if yourauity in the vehicle is less than $15,000.
4

to

) rent

5 not

ms




12. Eighty-two percenf the take-home pay for any workek if your gross weekly salary
or wage was $770 or less on the date the mosnhtevrit of garnishment was issued, or seventy-
five percent of the takhome pay for any workweakyour gross weekly salary or wage exce¢ded
$770 on the date the most recent writ of garnistiwas issued, unless the weekly take-home pay
is less than 50 times the fedema@inimum hourly wage, in whickase the entire amount may be
exempt.

13. Money, not to exceed $1,000,000 in present value, held in:

Ooooo O

Oool

0 0O

ad

D oot

M Woo

Oo o

© 00 ~N oo 0o B~ W N

N RN N N N N N N DN R P R R R R R R R
0 N o s WN P O ©W 0o N o oS w N kP o

(@) An individual retirement amgement which conforms i or is maintained

pursuant to the applicablenlitations and requirements eéction 408 or 408A of t
Internal Revenue Code, 26 U.S.C. 88 40l 408A, including, without limitation,
inherited individual retirement arrangement;

(b) A written simplified employee peasiplan which conforms with or is maintai

an

ned

pursuant to the applicablemitations and requirements eéction 408 of the Internal

Revenue Code, 26 U.S.C. § 408, including, without limitation, an inherited simplified

employee pension plan;

(c) A cash or deferred arrangemplain which is qualified and maintained purs
to the Internal Revenue Cadacluding, without limitationan inherited cash or defer
arrangement plan;

(d) A trust forming part of a stock bonus, pensor profit-sharing plan that is qualif
and maintained pursuant to sections 401 gt skthe Internal Reenue Code, 26 U.S
88 401 et seq.; and

(e) A trust forming part of a quaditl tuition program pursuant to chapter 353
NRS, any applicable regulations adopted pamnsto chapter 353B of NRS and section
of the Internal Revenue Code, 26 U.S.C. § 529, unless the money is deposited
entry of a judgment against the purchaser or account owner or the money will not

by any beneficiary to attel a college or university.
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14. All money and other benefits pagdrsuant to the order of a court of compé

ptent

jurisdiction for the support,deication and maintenance ofchild, whether collected by the

judgment debtor or the State.

15. All money and other benefits pgdrsuant to the order of a court of compg
jurisdiction for the supmrt and maintenance of a formgrosise, including the amount of §
arrearages in the payment of such supportraaithtenance to which the former spouse ma
entitled.

16. Regardless of whettegetrust contains a spendthrift provision:

(a) A present or future interest in theome or principal of a@ist that is a contings
interest, if the contingency hast been satisfied or removed,

(b) A present or future interest in the income or principal of a trust for
discretionary power is held by a trusteal&germine whether to make a distribution fi
the trust, if the interest has rmgen distributed from the trust;

(c) The power to direct dispositioofsproperty in the trust, other than such a p
held by a trustee to distribute propgetd a beneficiary of the trust;

(d) Certain powers held by a trpsotector or certain other persons; and

(e) Any power held by the person who created the trust.

17. If a trust coatns a spendthrift provision:

(a) A present or future interest in theome or principal of a trust that is a mandg
interest in which the trustee does not hahgcretion concerningvhether to make t
distribution from the trust, if the interdsas not been distribed from the trust; and

(b) A present or future interest iretincome or principal of a trust that is a sug
interest in which the standard for distributimay be interpreted by ¢htrustee or a cou
if the interest has not beelstributed from the trust.

18. A vehicle for use by you or your degent which is specially equipped or modifie
provide mobility for a person with a pmanent disability.

19. A prosthesis or any equipmenggaribed by a physician alentist for you or yo

dependent.

APP1194
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20. Payments, in an amount noexceed $16,150, received @ampensation for perso
injury, not including compensatidar pain and suffering or actuaécuniary loss, by the judgm
debtor or by a person upon whdhe judgment debtor is depemdet the time the paymen
received.

21. Payments received as compeosdtr the wrongful death of a person upon whon
judgment debtor was dependent at the timehef wrongful death, to the extent reason
necessary for the support oetjudgment debtoma any dependent of the judgment debtor.

22. Payments received as compensation for the losguoé earningf the judgmer
debtor or of a person upon whom the judgmentateistdependent at ¢htime the payment
received, to the extent reasonably necessary for the support afddy@gnt debtor and g
dependent of thridgment debtor.

23. Payments receivad restitution for a criminal act.

24. Personal property, not to exceed $10,000 in total value, if the property is not @
exempt from execution.

25. Ataxrefund received from the earmecome credit provided by federal law or a sin
state law.

26. Stock of a corporation describedubsection 2 of NRS 78.746 except as set fo

that section.

These exemptions may not apply in certain caseh as a proceeding émforce a judgment for

support of a person or a judgment of foreclesan a mechanic’s lien. You should consu
attorney immediately to assist you in determgnivhether your property anoney is exempt fro
execution. If you cannot afford attorney, you may be eligibler assistance through Nev
Legal Services or Legal Aid Center of Southevada. If you do not wish to consult an atto
or receive legal servicédsom an organization that providassistance to persons who qualify,
may obtain the form to be used to claimexemption from the clerk of the court.

I

I

I
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PROCEDURE FOR CLAIMING EXEMPT PROPERTY

If you believe that the money or property taken from you is exempt, you must comg
file with the clerk of the court an executediciaf exemption. A copy of the claim of exemp

must be served upon theestif, the garnishee and the judgment creditor iittD days after t

lete an
ion

ne

notice of execution or garnishment is sghwon you by mail pursuant to NRS 21.076 which

identifies the specific property that is beilgyied on. The property nsti be released by 1

garnishee or the sh#rwithin 9 judicial days after yoserve the claim oéxemption upon tf

sheriff, garnishee and judgmentditor, unless the sheriff or gashee receivea copy of an

objection to the claim of exemph and a notice for a hearing tdelenine the issue of exempti
If this happens, a hearing will be held to deteerwhether the property ononey is exempt. T

objection to the claim of exempti and notice for the hearing totelenine the issue of exempt

he

ne

on.
ne

on

must be filed within 8 judiciadays after the claim of exempti@served on the judgment creditor

by mail or in person and served the judgment debtor,dlsheriff and any gaishee not less th
5 judicial days before the daget for the hearing. The hearing to determine whether the pi
or money is exempt must belthewithin 7 judicial days aftethe objection to the claim

exemption and notice for the hearing is filed. Yowna able to have yoproperty released mg

an
operty
of

re

quickly if you mail to the judgment creditor or th#orney of the judgment creditor written pi
that the property is exempt. Such proofymaclude, without limitation, a letter from
government, an annual statement from a pension fund, receipts for payment, copies d
records from financial institutionsr any other document whichrdenstrates that the money

your account is exempt.

I
I
I
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17
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19
20
21
22
23
24
25
26
27
28

IF YOU DO NOT FILE THE EX ECUTED CLAIM OF EXEMPTION WITHIN THE

TIME SPECIFIED, YOUR PROPERTY MAY BE SOLD AND THE MONEY GIVEN TO

THE JUDGMENT CREDITOR, EVEN IF TH E PROPERTY OR MONEY IS EXEMPT.

20253736_v1

HoLLAND & HART LLP

/s/Robert J. Cassity

J. Stephen Peek (NV Bar 1758)
Robert J. Cassity (NV Bar 9779)
9555 Hillwood Drive, 2nd Floor
Las Vegas, NV 89134

Attorneys foiDefendant/Judgment Creditor Kenn

Potashner
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APP1204

INTERROGATORY NO. 19:

Please describe with particularity any and all actions taken by the Bank against Roger and
Kathryn Paramo under its promissory note related to the Property. In answering this Interrogatory,
state with specificity:

1. The date of the action(s);

2. The sﬁbstance and general description of the action(s); and

3. The names and contact information for the individuals that would have knowledge

concerning such action(s).

15
APP1207
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AKERMAN LLP

1160 TOWN CENTER DRIVE, SUITE 330

LAS VEGAS, NEVADA 89144

TEL.: (702) 634-5000 — FAX: (702) 380-8572
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Leach Johnson Song & Gruchow APP1204

8945 West Russell Road, Suite 330
Las Vegas, NV 89148

This witness is expected to testify regarding relevant facts and information relating to the

nonjudicial foreclosure sale relevant to this litigation.

4. Corporate Representative and/or Employees for Nevada Association Services, Inc.
6225 W. Desert Inn Road
Las Vegas, NV 89146

This witness is expected to testify regarding relevant facts and information relating to the

homeowners’ association’s nonjudicial foreclosure efforts.

5. Corporate Representative and/or Employees for TRS SVC as Trustee for 322 Evan
Picone Trust
¢/o Michael Beede, Esq.
2300 W. Sahara Ave, Suite 420
Las Vegas, NV 89101

This witness is expected to testify regarding the purchase of the subject property, as well as
other matters relating to this property (including any current use and possession of the property, any
rents or other income from the property, etc.).

6. Corporate Representatives and/or Employees of Miles, Bauer, Bergstrom & Winters,
LLP
1231 E. Dyer Rd., Suite 100
Santa Ana, CA 92705
Telephone:  (714) 481-0239

This witness and/or these witnesses are expected to testify regarding Miles Bauer’s
knowledge of the HOA’s foreclosure and all facts related thereto, including, without limitation, the
payment of the super-priority Miles Bauer performed and/or attempted on Bank of America’s behalf.
On information and belief, Doug Miles is likely to testify as the corporate representative, person
most knowledgeable, and Rule 30(b)(6) witness for Miles Bauer, and his address is provided in this
disclosure. Bank of America reserves the right to call other corporate representatives, persons most
knowledgeable, and Rule 30(b)(6) witnesses for Miles Bauer on the topics stated herein, including,

without limitation, Rock K. Jung, Esq.

7. Rock K. Jung, Esq.
Wright, Finlay & Zak, LLP

{40109684;134
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AKERMAN LLP

1160 TOWN CENTER DRIVE, SUITE 330

LAS VEGAS, NEVADA 89144

TEL.: (702) 634-5000 — FAX: (702) 380-8572
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D. INSURANCE AGREEMENTS

Bank of America is not aware of any insurance agreements at this time, and specifically
reserves the right to supplement this initial disclosure to add relevant information, if subsequent
- information and investigation so warrant.

DATED: November 29th, 2016

AKERMAN LLP

/s/ Allison Schmidt

ARIEL E. STERN, ESQ.

Nevada Bar No. 8276

ALLISON R. SCHMIDT, ESQ.
Nevada Bar No. 10743

1160 Town Center Drive, Suite 330

Las Vegas, Nevada 89144

Attorneys for Bank of America, N.A.

{40109684;139
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Exhibit F-1 (emphasis added). The HOA refused to provide a super-priority payoff quote, instead
providing a statement of account showing the amount of the last nine months of delinquent
assessments — the maximum amount the HOA could claim had super-priority over BANA’s senior
Deed of Trust — to be $116.25.> Exhibit G. BANA, through Miles Bauer, physically delivered
payment of $116.25, to the HOA Trustee to satisfy the full super-priority portion of the HOA’s lien.
Exhibit F-2. The letter enclosing the check made clear the payment was meant to extinguish only
the super-priority portion of the HOA’s lien and nothing else, stating specifically that the check was
to “satisfy [BANA’s] Super-Priority Amount obligations to the HOA as a holder of the first deed of
trust against the property.” Exhibit F-2. The HOA Trustee unjustifiably rejected this super-priority
tender. /d.

Instead of accepting the tender, the HOA Trustee proceeded with the foreclosure process, and
on March 7, 2014, the HOA, through the HOA Trustee, non-judicially foreclosed on the Property.
Exhibit H. According to the Trustee’s Deed Upon Sale, the HOA sold the Property to 322 Evan

Picone Trust (Plaintiff) for only $26,000.00. See /d.

2 The annual dues owed to the HOA was $155.00. See Exhibit G. The super-priority amount is calculated by
dividing $155.00 (the monthly assessment amount) by 12 and multiplying that amount by 9. Calculated in
this manner, the super-priority amount of the HOA’s lien was $116.25 — the exact amount tendered by Miles
Bauer to the HOA.

5 APP1239







AKERMAN LLP
1160 TOWN CENTER DRIVE, SUITE 330

LAS VEGAS, NEVADA 89144

TEL.: (702) 634-5000 — FAX: (702) 380-8572

I

~ O

10
11
12
13
14

—_—
~N o

19
20
21
22
23
24
25
26
27
28

1. Intent to induce a breach of contract is not an element of tortious interference
under Nevada law.

The HOA contends that to state a claim for tortious interference, the claimant must
demonstrate that the defendant intended to induce the other party to breach the contract with the
claimant and cites J.J. Industries. In J.J. Industries, the Nevada Supreme Court explained that “the
necessary elements to establish the tort of intentional interference with contractual relations” were
derived from Ramona Manor Convalescent Hosp. v. Care Enters, 177 Cal. App. 3d 1120 (Cal. Ct.
App. 1996). J.J. Indus., 119 Nev. at 275. The Ramona Manor court emphasized repeatedly that
tortious interference requires an “intent [] to interfere,” not an “intent to induce the other party to
breach,” as the HOA erroneously contends. See Ramona Manor, 177 Ca. App. 3d at 1130 (“[P]roof
of the requisite intent required more than a showing it intended the act which caused the
interference; it required evidence that [the tortfeasor] intended to cause the interference itself.”);
id. at 1131 (“Only if and when plaintiff establishes an intent to interfere does the issue of
justification come into play.”); id. at 1133 (“To subject the actor to liability under this rule, his
conduct must be intended to affect the contract of a specific person.”); id. (that the tortfeasor
acted “with the knowledge that such action would frustrate the legitimate contractual
expectations” of the plaintiff “is all it was required to know to incur liability.”) (emphasis added).

Further, the J.J. Industries Court explained “the heart of an intentional interference action is
whether Plaintiff has proved intentional acts by Defendant intended or designed to disrupt Plaintiff’s
contractual relations.” J.J. Indus., 119 Nev. at 275. Although the Court stated that the “necessary
intentional act” in that particular case was “inducement to commit breach of contract,” the Court did

so by citing the Restatement (Second) of Torts, which reads in full:

One who intentionally and improperly interferes with the performance of a
contract ... between another and a third person by inducing or otherwise causing
the third person not to perform the contract, is subject to liability to the other
for the pecuniary loss resulting to the other from the failure of the third person to
perform the contract.

Restatement (Second) of Torts § 766 (1979) (emphasis added). Notwithstanding the HOA’s position
to the contrary, Nevada law does not require an “intent to induce the other party to breach” as an
element of tortious interference. Rather, the intentional act simply must be “intended or designed to

disrupt the contractual relationship.” J.J. Indus., 119 Nev. at 274.
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Granting super-priority to nominal HOA liens over first deeds of trust “represents a
‘significant departure from existing practice.”” SFR Investments, 334 P.3d at 412 (quoting official
comments to UCIOA § 1-116). However, NRS 116.1113’s requirement that the foreclosure of these
super-priority liens be commercially reasonable provides first deed of trust holders with assurance
that, in the event of an HOA foreclosure, they will receive some of the value they bargained for
when they provided a mortgage loan. The commercial reasonableness requirement is provided in the
statutory text, was clearly intended by the statute’s drafters, and has been recently recognized by the
Nevada Supreme Court interpreting the same statutory provision at issue here. The foreclosure sale

in this case was not commercially reasonable.

3. The sale of the Property for less than 15% of its fair market value is
commercially unreasonable as a matter of law.

This Court should deny the HOA’s Motion for Summary Judgment on BANA’s wrongful
foreclosure claim because the sale of the Property for less than 15% of its fair market value was
grossly inadequate and commercially unreasonable as a matter of law. The Nevada Supreme Court
in Shadow Wood stated that a court is warranted in setting aside a foreclosure sale where, like here,
the purchase price at the sale was less than 20% of the Property’s fair market value. Shadow Wood,
366 P.3d at 1112-13. Here, the HOA sold the Property for approximately 15% of the Deed of Trust
value and less than 13% of its fair market value at the time of the foreclosure sale—accordingly, as
the Shadow Wood Court explained, this is “grossly inadequate as a matter of law.” Id. BANA
produced expert testimony showing the value of the Property at the time of the foreclosure sale was
$205,000.00. Exhibit I. The value of the Deed of Trust was $167,062.00. The HOA sale price was
$26,000.00. Dividing the sales price by the fair market value of the Property at the time of the sale
shows the Property was sold for less than 13% of its fair market value. Similarly, dividing the sales
price by the original value of the Deed of Trust, the Property sold for approximately 15% the value
of the Deed of Trust. Accordingly, BANA has produced clear evidence proving that the sale was
grossly inadequate as a matter of law under Shadow Wood, and is thus invalid. Because the Property
was sold for less than 15% of its fair market value here, this Court should set aside the sale.
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FHA PLANNED UNIT DEVELOPMENT RIDER

FHA CASE NO.
332-4675193-703

THIS PLANNED UNT DEVELOPMENT RIDER is made this oth day of
September 2008 andd is incorporated into and shall be deemed to amend and supplement the
Mortgage, Deed of Trust or Security Deed ("Sccurity Instrument”) of the same date given by the undersigned
("Borrower") to secure Borrower’s Note ("Note™) to Taylor, Bean & Whitaker Mortgage Corp.

("Lender") of the same date and covering the property described in the Security Instrument and located at:

322 EVAN PICONE DRIVE
Henderson, NV 89014
[Property Address]

‘The Property Address is a part of a planned unit development ("PUD™) known as

Warmsprings
[Narve of Plarned Unit Development Project)
PUD COVENANIS. In addition to the covenants and agrecments made in the Security Instrument,
Borrower and Lender farther covenant and agree as follows:

A. So long as the Owners Association (or equivalent entity holding title to common areas and facilities),
acting as trustee for the homeowners, maintains, with a generally accepted insurance carder, a
"master” or “blanket” policy insuring the property located in the PUD, including all improvements
now existing or hereafter erected on the morigaged premises, and such policy is satisfactory to
Lender and provides insurance coverage in the amounts, for the periods, and against the hazards
Lender requires, including fire and other hazards included within the term “extended coverage,” and
loss by flood, to the extent required by the Secretary, them: (i) Lender waives the provision in
Paragraph 2 of this Security Instrument for the monthly payment to Lender of one-twelfth of the
yearly premium installments for hazard insurance on the Property, and (i) Bomower's obligation
under Paragraph 4 of this Security Instrument to maintain hazard insurance coverage on the Property
is deemed satisfied to the extent that the required coverage is provided by the Owners Association
policy. Bomower shall give Lender prompt notice of any lapse in required hazard insurance
coverage and of any loss ocourring from a hazard. In the event of a distribution of hazard insurance
proceeds in lien of restoration or repair following a loss to the Property or to common areas and
facilities of the PUD, any proceeds payable to Borrower are hereby assigned and shall be paid to
Lender for application to the sums secured by this Security Instrument, with any excess paid to the
entity legally entitled thercto.

B. Bommower promises to pay all dues and assessmemts imposed pursuant to the legal instroments

creating and governing the PUD.
2m
CGREATLAND W
ITEMTBS43LT {9612) {Page I of 2 pages) To Ordor Call: 1-880-530-8383 ClFex 616-731-1131
*0231322817304*
ARPP22638
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Inst #: 201110170002643
Fees: $15.00

N/C Fee: $0.00

10/17/2011 03:14:45 PM

Recording Requested By: . .

Bank of America Receipt #: 943988

Prepared By: Mercedes Judilla Requestor:

888-603-9011 CORELOGIC

g’heichrdm mail to: Recorded By: MSH Pgs: 2
oreL.ogic

450 E, Boundary St DEBBIE CONWAY

Attn: Release Dept. CLARK COUNTY RECORDER

Chapin, SC 29036

i

DocID#  1742260494339701
Tax 1D: 178-09-612-010
Property Address:
322 Evan Picone Dr

- Henderson, NV 89014-6080
NVO-ADT 15765697 10/6/2011 This space for Recorder's use

MIN #: 100029500028173049 MERS Phone #: 888-679-6377

ASSIGNMENT OF DEED OF TRUST

For Value Received, the undersigned holder of a Deed of Trust (herein *Assignor”) whose address is 3300 S.W.
34th Avenue, Suite 101 Ocala, FL 34474 does hereby grant, sell, assign, transfer and convey unto BANK OF
AMERICA, N.A,, SUCCESSOR BY MERGER TO BAC HOME LOANS SERVICING, LP FKA
COUNTRYWIDE HOME LOANS SERVICING, LP whose address is 451 7TH ST.SW #B-133,
WASHINGTON DC 20410 all beneficial interest under that certain Deed of Trust described below together with
the note(s) and obligations therein described and the money due and to become due thereon with interest and all
rights accrued or to accrue under said Deed of Trust.

Original Lender: TAYLOR, BEAN & WHITAKER MORTGAGE CORP.

Made By: ROGER SAMUEL PARAMO AND KATHRYN GRAYCE PARAMO, HUSBAND
AND WIFE, AS JOINT TENANTS

Trustee: LAWYERS TITLE OF NEVADA

Date of Deed of Trust: 9/9/2008 Original Loan Amount: $167,062.00

Recorded in Clark County, NV on: 9/15/2008, bock N/A, page N/A and instrument number 20080915-0003707

1 the undersigned hereby affirm that this document submitied for recording does not contain the social security
number of any person or persons.

N WlTNE?S WHEREOF, the undersigned has caused this Assignment of Deed of Trust to be executed on

MORTGAGE ELECTRONIC REGISTRATION

SYSTEM/SJR
At
By: U Qk"——'—\

Pabla Zuniga, As sfstant Secretary ]

ARPP2292
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State of Nevada )
Country of Clark )

Sheryl Reilly being first duly sworn, deposcs and says: That I am the authorized
representative of Rancho Galleria HOA in the above entitled action: That 1 have read the
foregoing Notice of Delinquent Assessment Lien and know the contents thereof, and that
the same is true of my own knowledge, except as to those matters therein stated on
information and belief, and as to those matters, I believe them to be true.

Subscribed and Swom to before

me the Q9 day of 'M,ZOI L

Fle C. (AT

et el Nl ed et el el oo

ELAINE C. PETERSON
Notary Public State of Nevada
No. 99-57168-1

PP OO Y OTY

My Appt. Exp. June 2, 2015
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