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DISTRICT COURT

CLARK COUNTY, NEVADA

JOYCE SEKERA, an Individual,
Plaintiff,
V.

VENETIAN CASINCG RESORT, LLC,
d/b/a THE VENETIAN LAS VEGAS, a
Nevada Limited Liability Company; LAS
VEGAS SANDS, LLC d/b/a THE
VENETIAN LAS VEGAS, a Nevada
Limited  Liability = Company; YET
UNKNOWN EMPLOYEE; DOES I
through X, inclusive,

Defendants.

CASE NO.: A-18-772761-C
DEPT. NO.: 25

PLAINTIFF’S MOTION TO COMPEL
TESTIMONY AND DOCUMENTS

HEARING REQUESTED BEFORE THE
DISCOVERY COMMISSIONER

Plaintiff hereby submits her Motion to Compel Testimony and Documents.

Case Number: A-18-772761-C
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This Motion to Compel Testimony and Documents is based upon and supported by the

following memorandum of points and authorities, the pleadings and papers on file, the exhibits

attached hereto, and any argument that the Court may allow at the time of hearing.

"
/

DATED thisé?w day of August, 2019

THE GALLIHER LAW FIRM

Kol

Keith E. Galliher, Jr., Esq.
Nevada Bar Number 220
Kathleen H. Gallagher, Esq.
Nevada Bar Number 15043

1850 E. Sahara Avenue, Ste. 107
Las Vegas, Nevada 89104
Attorney for Plaintiff
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AFFIDAVIT OF KEITH E. GALLIHER, JR. IN COMPLIANCE WITH EDCR 2.34

STATE OF NEVADA )

) ss:

COUNTY OF CLARK )

1)

2)

3)

4)

0)

KEITH E. GALLTHER, JR., being first duly sworn, deposes and states as follows:

[ am an attorney licensed to practice law in the State of Nevada and in that capacity represent

the Plaintiff, Joyce Sekera, in connection with the above-referenced lawsuit.

On August 1, 2019, I engaged in a discussion with Michael A. Royal, attorney for the

Defendant, concerning the Plaintiff’s Motion To Compel Testimony And Documents. This

motion had been previously filed with the court but had been vacated because of the absence
of the required EDCR 2.34 Affidavit.

During this conversation, I advised Mr. Royal that I believe that the documents and
information requested by the Plaintiff were reasonably calculated to lead to discoverable
evidence in that the information sought directly related to the Plaintiff’s pending claims for

punitive damages against the Venetian. Plaintiff needs this information to determine what

the Venetian knew regarding the safety of the marble floors it installed when it built the hotel
and when it knew it. This information is very relevant to the Plaintiff’s viable punitive
damage claims as is argued in the motion practice filed with the court.

Additionally, I stated that I believed any and all slip testing reports whether prepared by the
Plaintiff or Defendant in litigation involving the Venetian resulting from slip and fall events
were also reasonably calculated to lead to discoverable evidence particularly with respect to
the Plaintiff’s punitive damage claim.

Additionally, I related that any and all incident reports regarding falls which occurred after
the Plaintiff’s fall on November 4, 2016 were also reasonably calculated to lead to
discoverable evidence regarding Plaintiff’s pending punitive damage claims.

Plaintiff was successful in convincing the District Court to grant an amendment to include a

claim for punitive damages with respect to this lawsuit. A subsequent attempt by the
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7)

8)

%)

Defendant to ponvince the sitting Judge to rehear and reconsider this matter was denied by
the Court. Therefore, the punitive damage claims brought by Plaintiff remain viable as of the
date of this Affidavit.

I also stated to Mr. Royal that I believe that the pending nature of the punitive damage claims
greatly opened the scope of discovery in this casc and entitled Plaintiff to discover any and
all information maintained by the Venetian with respect to the safety of its floors, concerns
about the safety of its floors, and if and when the Venetian was informed that its existing
marble floors, when wet was a danger to its patrons and/or customers.

Mr. Royal stated he disagreed with my position and believed that the discovery requests and
information sought were too broad in time and scope which is why his client denied the
production of the requested information and materials.

After further conversation, we realize we could not agree on any of the subjects of the instant
motion to compel testimony and documents. Accordingly, the Motion was refiled and

renoticed for hearing before the Discovery Commissioner.

DATED this 2M day of August, 2019.

KEITH E. GALYIHER, JR., ESQ.
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MEMORANDUM AND POINTS OF AUTHORITIES

L INTRODUCTION

On November 4, 2016 Plaintiff slipped and fell water on the marble floor in the lobby of the
Venetian hotel. During discovery Plaintiff requested Venetian provide similar incident reports — stip
and falls on the marble floors — from November 4, 2013 to present, a total of five years of reports. In
response to this request, Venetian produced 64 redacted incident reports from November 4, 2013 to
November 4, 2016 and ignored Plaintiff’s request for subsequent incident reports. Venetian then|
moved for a protective order to prevent Plaintiff from sharing the redacted incident reports and to
protect Venetian from having to disclose the unredacted reports.

On May 14, 2019 the Court denied Venetian’s request and ordered the production of the
unredacted reports. Based upon Venetian’s evasive behavior, Plaintiff attempted to verify that the 64
incident reports were all of the reports responsive to Plaintiff’s request. Plaintiff’s counsel contacted
other lawyers and pulled prior court pleadings to verify that Venetian’s disclosure in this case
included all slip and fall reports on marble floors between November 4, 2013 and November 6,
2013. These efforts revealed 65 undisclosed reports responsive to the request in this case as well as
the failure to produce over 30 reports responsive to requests for production in Smith v. Venetian,
Cohen v. Venetian and Boucher v. Venetian.

Venetian still has not produced those 65 missing reports, the 64 unredacted reports or the
subsequent incident reports. As discussed in detail below, the Court should grant Plaintif’s Motion|
because (1) the Court ordered Venetian to provide the unredacted incident reports; (2) the additional
65 incident reports are relevant to the issue of foreseeability; and (3) the under Nevada law evidence]
of subsequent incidents is admissible at trial, satisfying a standard which is significantly higher than|
the discovery standards of NRCP 26(b)(1).

IL FACTUAL BACKGROUND
A, Unredacted Incident Reports November 4, 2013 — November 4, 2016

During discovery Plaintiff requested Venetian provide:
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True and correct copies of any and all claim forms, legal actions, civil complaints,
statements, security reports, computer generated lists, investigative documents or
other memoranda which have, as its subject matter, slip and fall cases occurring on
marble floors within the subject VENETIAN CASINO RESORT within three years
prior to the incident described in Plaintiff’s Complaint [November 4, 20137, to the
present.

(Plaintiff’s First Set of Request for Production, attached as Exhibit “1.”)

In response to this request, Venetian produced 64 redacted incident reports between
November 4, 2013 and November 4, 2016. (Excerpts of Michael Royal’s Declaration in Support of
Motion for Protective Order, attached as Exhibit “2” at 3:25-4:2.) Venetian ignored the portion of
Plaintiff’s request which asked for subsequent incident reports and subsequently misrepresented to
the court that Plaintiff had only requested reports “occurring within three years preceding the subject
incident.” (/d. at 3:14-16.) Plaintiff requested Venetian provide the unredacted reports so she could
identify witnesses to counter Venetian’s comparative negligence claim that Plaintiff should have
seen liquid on the floor before she fell. (/4. at 4:3-14.) Venetian refused to produce the unredacted
reports and filed a Motion for Protective Order. (4d.)

After briefing and oral argument the Discovery Commissioner issued a Report and|
Recommendation stating the incident reports should be subject to a protective order and
recommending Venetian not be required to provide unredacted reports. (Discovery Commissioner’s‘
Report and Recommendation, attached as Exhibit “3.”) Plaintiff objected to the Report and
Recommendation. The Court heard Plaintiff’s Objection on May 14, 2019. (Court Minutes, attached
as Exhibit “4,”) The Court determined there was not “any legal basis™ for the pr otective order and
ordered Venetian to produce the unredacted incident reports. (Id) To date, Venetian has nof

complied with that order and provided Plaintiff with the 64 unredacted incident reports.
B. Rule 30(b)(6) Deposition

On April 5, 2019 Plaintiff served Venetian with a Third Amended Notice of Taking
Deposition for Venetian’s NRCP 3((b)(6) designee. (Third Amended Notice of Deposition, attached
as Exhibit “5.”) In the notice Plaintiff set the following parameters for the depositions:

1. Total number of injury falls on marble floors located within The Venetian
Las Vegas from November 4, 2013 to present.
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2. Actions taken by The Venetian Las Vegas to change the coefficient of
friction with respect to marble floors within The Venetian Las Vegas from
November 4, 2013 to present.

3. Measures taken to locate and produce security/injury fall reports by The
Venetian Las Vegas as requested by Plaintiff in this Litigation.
4, Slip testing performed by The Venetian Las Vegas or it’s representatives

with respect to the marble floors within The Venetian Las Vegas from
November 4, 2013 to present,

({d. at 2:3-13.) At the same time Plaintiff served Venetian with a Subpoena Duces Tecum
for “Any and all documents regarding the topics listed on the attached Notice of Taking
Depositions.” (Subpoena Duces Tecum, attached as Exhibit “6” at 2:9-10.)

On May 13, 2019 Venetian sent Plaintiff a list of objections to Plaintiff's NRCP
36(b)(6) parameters. (Royal & Miles” May 13, 2019 Letter, attached as Exhibit “7.”) The

letter outlined the following:

1. Parameter 1: “Venetian expressly objects to proving any information related
to this request after the subject incident of November 4, 2013.” (Id. at 1.)
2. Parameter 2: “Venetian objects... for the same reasons set forth in response

to No. 1 above as it pertains to your client’s request for information of
incidents occurring after the November 4, 2016 incident.” (Id. at 2.)

3. Parameter 3: “Responses to this topic are subject to the objections set forth
in response to Topic No. 1 above. Further, Venetian objects to the extend this
seeks information protected by attorney/client privilege and/or attorney work
product privilege” (Jd.)

4. Parameter 4: Responses to this topic are subject to the objections set forth in
response to Topic No. 1 above, with Venetian limiting its responses to slip
testing performed between November 4, 2013 and November 4, 2016.

Venetian also stated its “witness will not be producing additional information at the
deposition beyond that which has been identified pursuant to NRCP 16.1 or otherwise in
response to your client’s written discovery requests.” (Id. at 1.) In response to Venetian’s
objections, on May 20, 2019 Plaintiff sent Venetian a letter outlining the case law discussed
in detail below which states subsequent incident reports are discoverable. (Plaintiff’s May
20, 2019 Letter, attached as Exhibit “8.)

/f
1/
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III. LEGAL ARGUMENT
A. Standard of Review for a Motion to Compel
NRCP 26(b)(1) allows parties to obtain discovery regarding any unprivileged matter that is

proportional to the claims and defenses:

Parties may obtain discovery regarding any nonprivileged matter that is relevant to
any party’s claims or defenses and proportional to the needs of the case, considering
the importance of the issues at stake in the action, the amount in controversy, the
parties’ relative access to relevant information, the parties’ resources, the
importance of the discovery in resolving the issues, and whether the burden or
expense of the proposed discovery outweighs its likely benefit. Information within
this scope of discovery need not be admissible in evidence to be discoverable,

NRCP 26(b)(1). NRCP 37(a)(1) provides: “on notice to other parties and all affected persons, a party
may move for an order compelling disclosure or discovery.” NRCP 37(a)(1).

The Nevada Supreme Court, citing to the United States Supreme Court, held “the deposition-
discovery rules are to be accorded a broad and liberal treatment, No longer can the time-honored cry
of ‘fishing expedition’ serve to preclude a party from inquiring into the facts underlying his|
opponent's case. Mutual knowledge of all the relevant facts gathered by both parties is essential to
proper litigation. To that end, either party may compel the other to disgorge whatever facts he has in
his possession.” Washoe County Board of School Trusiees v. Pirhala, 84 Nev. 1, 6, 435 P.2d 756,
759 (1968).

B. Venetian Must Comply with the Court Order and Produce the Unredacted
Incident Reports

On May 14, 2019 the Court ordered Venetian to produce the unredacted incident reports.
(Exhibit “4.”) Venetian was and is obligated to comply with the Court’s Order. To date, Venetian|
has not provided the 64 unredacted incident reports which the Court ordered it to provide nearly 2
months ago. Court orders are not optional, they are mandatory. Venetian has offered no good reason
for its failure to comply with the Court’s Order; it has not indicated it began gathering these reports,
nor has it asked for additional time to comply. The Discovery Commissioner must force Venetian to)

produce the unredacted incident reports.
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C. Venetian Must Produce Subsequent Incident Reports Because They Are
Admissible to Prove Causation, Existence of a Dangerous Condition and
Punitive Damages

The Nevada Supreme Court “has previously held that evidence of subsequent, similar
accidents involving the same condition may be relevant on the issues of causation and whether there
is a defective and dangerous condition.” Reingold v. Wet "N Wild Nevada, Inc., 113 Nev. 967, 969,
944 P.2d 800, 802 (1997) citing Ginnis v. Mapes Hotel Corp., 86 Nev. 408, 416, 470 P.2d 135, 140
(1970); see also Jeep Corp. v. Murray, 101 Nev. 640, 646, 708 P.2d 297, 301 (1985).

In Ginnis, the plaintiff was injured after a door closed into her, knocking her over the rail
alongside the door and pinning her to it. Ginnis, 86 Nev. at 410, 470 P.2d at 136. The trial court]
refused to allow plaintiff to introduce evidence of two subsequent incidents where other patrons
were injured in the same manner. /d at 411-12, 470 P.2d 137. The Nevada Supreme Court held

“evidence of subsequent, similar accidents involving the same door are relevant to_causation

and a defective and dangerous condition.” /d. at 415, 470 P.2d 139. In other words, the Supreme

Court ruled that subsequent accidents are not only discoverable, but that they meet the even higher
standard of admissibility a trial.

Although NRCP 37(a)(1) does not require Plaintiff to prove the evidence sought is
admissible, but only that it is relevant to the claims or defenses and proportional to the needs of the
case, the discovery sought here is actually admissible at trial to prove causation, existence -of a
dangerous condition and punitive damages. Although the Nevada Supreme Court has not expressly
addressed whether subsequent incidents are admissible at trial to prove punitive damages, numerous
other courts have. The California Court of Appeals, which follows the same rationale as the Nevada
Supreme Court to admit evidence of subsequent incidents to prove causation, held evidence of]
similar incidents and subsequent conduct is also admissible to prove punitive damages. Hilliard v. A.
H. Robins Co., 148 Cal. App. 3d 374, 196 Cal. Rptr. 117 (Ct. App. 1983). In Hilliard v. A, H. Robins|
Co. the California Court of Appeals determined a plaintiff claiming punitive damages “may present
any evidence which would tend to prove the essential factors of the conscious disregard concept of]

malice. This includes evidence of subsequent activities and conduct.” Id. at 401, 196 Cal. Rptr. at
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135 citing Blank v. Coffin, 20 Cal.2d 457, 463, 126 P.2d 868, 871 (1942). The Court further

explained that:

In proving that [the] defendant.... acted in conscious disregard of the safety of others,
plaintiff...was not limited to [defendant's] conduct and activities that directly caused
her injuries. The conscious disregard concept of malice does not limit an inquiry into
the effect of the conduct and activities of the defendant on the plaintiff, the inquiry is
directed at and is concerned with the defendant's conduct affecting the safety of
others. Any evidence that directly or indirectly shows or permits an inference that
defendant acted with conscious disregard of the safety or rights of others, that
defendant was aware of the probable dangerous consequences of defendant's conduct
and/or that defendant willfully and deliberately failed to avoid these consequences is
relevant evidence. Such evidence includes subsequent conduct unless such
subsequent conduct is excluded on policy consideration.

Id. (emphasis added)

A host of other jurisdictions also allqw evidence of subsequent conduct to support punitive
damages claims. See, e.g., Schaffer v. Edward D. Jones & Co., 1996 S.D. 94, 1 35, 552 N.W.2d 801,
813 (defendant’s proclivity to repeat wrongful conduct is relevant to punitive damages, as a major|
purpose of punitive damages is to deter similar future misconduct); Roth v. Farner Bocken Co., 2003
S.D. 80, 7 48, 667 N.W.2d 651, 666 (in determining “degree of reprehensibility,” one consideration|
is whether “the conduct involved repeated actions or was an isolated incident™); Boshears v. Saini-
Gobain Calmar, Inc., 272 S.W.3d 215, 226 (Mo. Ct. App. 2008) (“actions subsequent to those for|
which damages are sought may be relevant and ‘admissible under an issue of exemplary damages if
so connected with the particular acts as tending to show the defendant's disposition, intention, or|
motive in the commission of the particular acts for which damages are claimed”); Bergeson v.
Dilworth 959 F.2d 245 (10th Cir. 1992) (“subsequent conduct is admissible on the issue of punitive
damages when it is probative of the defendant's state of mind at the time of the event giving rise to
liability™); Smith v. Ingersoll-Rand Co., 214 F.3d 1235, 1249 (10th Cir. 2000); GM Corp. v. Mosely,
213 Ga, App. 875, 877 (Ga. Ct. App. 1994) (in a product defect case evidence of other incidents
involving a product are admissible and relevant to prove notice of a defect and punitive damages);
Wolfe v. McNeil-PPC Inc, 773 F.Supp.2d 561, 575-576 (E.D.Pa. 2011) (post incident concealment

of information from the FDA relevant to the question of defendant’s state of mind relative to the

10
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imposition of punitive damages); Coale v. Dow Chem. Co., 701 P.2d 885, 890 (Colo.App. 1985)
(evidence of post-injury conduct is admissible to show the defendant acted wantonly in connection
with a claim of punitive damages); Palmer v. 4. H. Robins Co., 684 P.2d 187, 204 (Colo. 1984)
(observing that post-injury conduct is relevant for purposes of determining punitive damages);
Hoppe v. G.D. Searle & Co., 779 F.Supp. 1413, 1424--1425 (8.D.N.Y, 1991) (admitting evidence of]
post-injury conduct because it was relevant to pre-injury evidence supporting an award of punitive
damages); Hill v. US4 Truck, Inc., No. 8:06-CV-1010-GRA, 2007 WL 1574545, at *15 (D.8.C. May
30, 2007); Hallman v. Cushman, 196 S.C, 402, 13 S.E.2d 498, 501 (1941).

Subsequent conduct is admissible to prove punitive damages because it is relevant to the
defendant’s culpable state of mind, i.c. malice: “It is indeed manifest that subsequent conduct may
tend to throw light upon the immediate occurrence under investigation, especially where mental
attitudes are important, such as a conscious failure to observe due care, and the like.” Hallman, 196

S.C. at 402, 13 S.E.2d at 501; see also Bergeson, 959 F.2d at 245; Wolfe, 773 F.Supp.2d at 575-576;

Coale v. Dow Chem. Co., 701 P.2d 885, 890 (Colo.App. 1985); Palmer, 684 P.2d at 204; Hoppe,

779 F.Supp. at 1424-1425; Peshlakai v. Ruiz, 39 F. Supp. 3d 1264, 1341-43 (D.N.M. 2014).

In this case, the Court recently granted Plaintiff’s Motion to Amend her Complaint to add a
claim for punitive damages. At the time of trial Plaintiff bears the burden of proving punitive
damages by clear and convincing evidence. NRS 42.005(1). NRS 42.005(1) requires Plaintiff to
prove that Venetian acted with malice i.e. “conduct which is intended to injure a person or
despicable conduct which is engaged in with a conscious disregard of the rights or safety of others.”
NRS 42.001(3) (emphasis added). In other words, Plaintiff must prove Venetian’s conduct is
“culpable.” Countrywide Home Loans, Inc. v. Thitchener, 124 Nev. 725, 739, 192 P.3d 243, 252
(2008). As held by many courts across the nation, Plaintiff can admit evidence of subsequent
conduct at trial, including incident reports, to prove Venetian’s culpable conduct. Because the
standard of proof for admissibility at trial is higher than the standard for discoverability, it is
axiomatic that the information is discoverable. See NRCP 26(a)(1) (“Information within this scope

of discovery need not be admissible in evidence to be discoverable.”) Thus, the Court should require

11
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Venetian’s 30(b)(6) witness to answer questions about subsequent incidents, any subsequent]
measures taken to change the coefficient of friction; and subsequent slip testing. Additionally, the
Court should order Venetian to produce subsequent incident reports (RFP No. 7), other complaints|
submitted by guests or other individuals regarding the safety of the marble floors (RFP No. 29), and
to the extent the documents exist, subsequent reports, documents, memoranda and other information|
describing or referring slip testing on the marble floors (RFP No. 23), communications including
correspondence, emails, internal communications or other memoranda (RFP No. 24), transcripts,
minutes, notes, emails or correspondence relating to any meetings between Venetian personnel
where the subject of the safety of the marbles floors was discussed (RFP No. 25), correspondence,
emails, memoranda, internal office correspondence or other documents directed to Venetian from al
contractor, subcontractor or flooring expert which refer to the safety of the marble floors (RFP No.
26) and quotes, estimates and correspondence relating to modifying the marble floors to increase

their slip resistance (RFP No. 30).

D. Measures Taken to Locate and Produce Security/Incident Injury Fall Reports
by the Venetian are Discoverable Because They Are Relevant to Ensure
Compliance with the Discovery Rules

Venetian has shown time and again in this case, in Cohen v. Venetian, in Smith v. Venetian
and in Boucher v. Venetian, that it simply cannot be trusted to fully and fairly disclose incident
reports. As previously discussed, Plaintiff has repeatedly caught Venetian selectively disclosing
incident reports. Venetian initially disclosed 64 redacted reports. After consulting with counsel in
the Smith v. Venetian matter and the Cohen v. Venetian matter and sorting through prior court filings
Plaintiff’s counsel discovered that the Venetian left out numerous reports responsive to Plaintiff’s
Request for Production No. 7. Venetian did the same thing in Smith v. Venetian, leaving out 35
incident reports and also in Boucher v. Venetian, leaving out 32 incident reports. (See, e.g. Motion
for Case Ending Sanctions in Smith v. Venetian attached as Exhibit “9” at 4:7-10, 5:5, and; Excerpts
of Motion to Amend in Boucher v. Venetian attached as Exhibit “10™ at 7:19-11:19.)

From these filings it is evident that Venetian has engaged in a deliberate pattern of evasive

discovery abuse in at least four cases in the last 6 months and therefore cannot be trusted to fully and

12
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fairly disclose documents. NRCP 37(b) provides consequences for a party who fails to abide by the
discovery rules and Court orders. This Rule, the other rules related to discovery and our entire body
of case law regarding the same would be rendered meaningless if the parties were not permitted to
discover information related to these violations to ensure compliance with the rules and support
sanctions.

Because Venetian repeatedly violated the rules and court orders in numerous cases Plaintiff
and the Court can no longer trust its promise that it has fully and fairly responded to discovery in
good faith and abided by all Court orders. Venetian chose to engage in a game of “hide the ball.”
This choice makes it necessary for Plaintiff to ask about the measures Venetian took to locate and
produce incident reports to discover why so many reports were not disclosed, how to find the
remaining reports and how the issue can be avoided in the future. This is the only way the Court can|
ensure that Venetian complies with the Discovery Rules.

IV. CONCLUSION

Based on the foregoing, Plaintiff respectfully requests this Court grant her motion to Compel

Testimony and Documents.

DATED this f -ZMday of August, 2019

THE GALLIHER LAW FIRM

E. Galliher, Jr., .
Nevada Bar Number 220
Kathleen H. Gallagher, Esq.
Nevada Bar Number 15043

1850 E. Sahara Avenue, Ste. 107
Las Vegas, Nevada §9104
Attorney for Plaintiff
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CERTIFICATE OF SERVICE

ITHEREBY CERTIFY that I am an employee of THE GALLIHER LAW FIRM and that service ofa
true and correct copy of the above and foregoing PLAINTIFEF’S MOTION TO COMPEL
TESTIMONY AND DOCUMENTS was served on the i day of August, 2019, to the
following addressed parties by: |
_ Tirst Class Mail, postage prepaid from Las Vegas, Nevada pursuant to N.R.C.P 5(b)

acsimile, pursuant to EDCR 7.26 (as amended)

Electronic Mail/Electronic Transmission

__ Hand Delivered to the addressee(s) indicated
__ Receiptof Copyonthis  day of July 2019,

acknowledged by,

Michael A. Royal, Esq.
Gregory A. Miles, Esq.
ROYAL & MILES LLP
1522 W. Warm Springs Road
Henderson, Nevada 89014
Attorneys for Defendants

¥ eeo T 1E
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IS50°E. Sabars Avenue, Sutte 107

Lo Ve Nevada #9104
TOLTI50040 Facr: 027350204
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11
12.

14
15 |

THE GALTINER LAW FRM

Kt}ithE ‘Galh.':lﬂr. Jn, Esg

Rlainfiff,

17 & '
g || 2 VSO0

19 | B ‘ nited.

20

92 s

23
49

25

26
27
28|

T VENBITAN CABING RESORT, LLC,, Defendant, and

“TO:. MICHAEL A, ROYAL, BSQ. with ROYAL & MILES LLP., attorney for Defordaint.

Gage Niritieis A48 72T 1!
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‘Plaingiff, JOYCE'SBKERA, byand through her gttornays, THE GALLIHER LAW FIRM,

Hhereby mekes the: following Reguest for Produetion of Doswrments ypon Defendant:

Al virittext, ofal, or recerded statements made by suy party, Witrges, orany other'prtson x|
" persoris with knswhedpe of the Tncident describied {r Plaiistiy s Contplaint,

Ay and all nccident and investigative reports, filius,.video tapes, chatts; plats, drawings,

. aps-or plotires and/or phiotsgriphsiof any kind which hagy gs ifts-subject tniatten, thedneident

AN om s ey ;e ™ W

—

doscribed th PlainttiFs Somplaint.

ki

=8

et
B

o,

The henesof all sxpit witiesses of-censultants that Defsndmtwillise as the tie.6f trial "

TRTES0049 Fax: T0Z:T35-0204

=

along-with any seporis ptoduced by the e,

=

KEQUEST NG, 5:

o

Any.and:all, sweeti sheots, sweap lags; or other similar dooumentation. which reflects thie.
i of thie floaring locatsd withinvthe VENETTAN CASING RESORT

b2

niniiitshanics At cleatitny

8=

bR Coomplaiiit for thio diy befois, day of, and day aftet the nsidert deseribed

w8

Tile-and torsct copibaofiany and all sanigls, doqumbtts, paitphlets, flyees, or ofbier:

B &

memorandum whigh-hes, asts-subject matter, 'ﬁie:standgr‘d-opqgatingprecéﬂiifeéz-\'ﬁth::espdaﬂq the

e
G
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THZTIS0045 Fax: 2027350304

-

B .

-

Comiplatnt, to the present:

- to, -establishes, or-ofherwise pertatrsto thivaff

maintenance; cleaning and sweeping of the floors with tespect o iHis VENETIAN CASING,

Tiiie atid abitest:copies ofany. and 1. claim forms; legal actions, civil complpints,
staitemenits, soowsiy reports, compuiter-genensted Hats, investigative documenta.or offier mempmnds |
whigh have; a5 lts subjeck matier, stip:and fallicases ocourting on matble floors withln the subject

VENETTAN CASING RESORT within thrée yeats privt 6.6 incidest deseribiad in PlaintitPs

EQUEST-NO: 8

Anyand all dacuments, infortafion; menovaia, paperviork, of other raterial witioh ralites

intive deferistsalleped by'ths Defendait hereln.

JUESTNEK 95

Any sutvéillancs vidss. showing the Plaiofiffs fall ot the VENETIAS

4

from. any other angle; other than the ome shown in the, Video syrveillance produced by the

‘efendarts thus far,.

Ay offier vnmﬂsses, dacuments, or ather diselosiires reqmmd by NRCFFE. .

DATED thi§ rfay of August; 2018

A,ttomey furiP ,mnﬁi‘f '

N-CASING RESORT]

VEN 955




EXHIBIT 2



Hendersan NV 89014
Tek: (702) 471-6777 # Fax: (702) 531-6777

ROYAL & MILES LLP
1522 W Warm Springs Roard

- N - N 7 T N Ve T S TR
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Elsctronically Filed
2112019 4:13 PM
Steven D. Grlerson

CLERK OF THE CO
MPOR Cﬁ‘_ﬁ,ﬂwm—

Y

Michael A, Royal, Esq.

Nevada Bar No. 4370

Gregory A, Miles, Esq.

Nevada Bar No. 4336

ROYAL & MILES LLP

1522 West Warm Springs Road
Henderson Nevada 89014

Tel:  (702) 471-6777

Fax: {702)531-6777

Email: mroyal@rovalmileslaw.com
Attorneys for Defendants
VENETIAN CASINO RESORT, LLC and
LAS VEGAS SANDS, LLC

DISTRICT COURT

CLARK COUNTY, NEVADA

JOYCE SEKERA, an Individual; CASENO.: A-18-772761-C
DEPT.NO.. XXV

Plaintiff,
V.

VENETIAN CASINO RESOQRT, LLC, dfo/a .
THE VENETIAN LAS VEGAS, a Nevada Before the Discovery Commissioner
Limited Liability Company; LAS VEGAS
SANDS, LLC d/b/a THE VENETIAN LAS
VEGAS, a Nevada Limited Liability Company;
YET UNKNOWN EMPLOYEE; DOES I
through X, inclusive,

Defendants.

DEFENDANTS* MOTION FOR PROTECTIVE ORDER

COMES NOW, Defendants, VENETIAN CASINO RESORT, LLC, and LAS VEGAS

SANDS, LLC (collectively referenced herein as Venetian), by and through their counsel, ROYAL &
MIILES LLP, and hereby submits the following Motion for Protective Order.

1

i

/11

RAMauster Case Folder\3837 18\Pleadingsi Protective Order.wpd

Caee Number: A-18-772761.C

VEN 957




L~ - - TN B - T A S A S

B N [N I T I e —_—
3 8 8 R BB RE B o & 9 & a8 o 3

ECI, TION OF MICHALL A. ROYAL, ESQ.
STATE OF NEVADA )
COUNTY OF CLARK ; >

MICHAEL A. ROYAL, ESQ., being first duly sworn, under oath deposes and states:

1. I am an attorney duly licensed to practice law in the State of Nevada and I am counsel
for Venetian in connection with the above-captioned matter. I have perscnal knowledge of the
following facts and if called upon could competently testify to such fects.

2. I further declare that the exhibits identified in Venetian’ Motion For Protective Order,
as outlined below, are true and correct copies of documents produced in this matter.

3. This action arises out of an alleged incident involving a floor in a lobby area of the
Venetian hotel on November 4, 2016. '

4, That on or about August 16, 2018, Plaintiff served Plainﬁff’ s Request for Production
of Documents and Materials to Defendant in which Plaintiff requested reports relaied to slip and falls
occurting within three years preceding the subject incident. (See Exhibit A, attached hereto, No. 7.)

5. Thkat on or about December 17, 2018, I sent email correspondence to Mr. Galliher
advising that documents were ready for production, but that Venetian would like an NRCP 26(c)
protection order associated with the production to limit its use to the pending litigation. (See¢ Exhibit
B, Email Correspondence Between Michael Royal, Esq., and Keith Galliher, Esq., dated December
18, 2018, with enclosure.)

6. That Mr. Galliher and I shortly thereafter discussed Venetian’ proposal in a telephone
conference, which was rejected by Mr, Galliher.

7. That Venetian produced a total of sixty-four (64) prior incident reports in response to

Plaintiff’s request on or about Jatmaty 4, 2019, with names, contact information, personal information

Re\iaster Case Folderi383718\Pleedings\1 Protective Order.wpd -3-
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(i.e. DOB/SSN), and scene photographs redacted to protect the privacy of prior guests involved in these
incidents since Plaintiff would not agree to a protective order.

8. That Mr. Galliher thereafter contacted me to discuss his objection to Venetian having
provided redacted reports, and we once again discussed Venetian’s agreement to provide urxedacted
documents with a Rule 26(c) stipulation. Mr. Gelliher explained that, in his view, any person involved
in one of the disclosed prior 'mcidents on Venetian property is a potential witness in this case, He
further stated his intention to contact any or all of the persons involved in the prior incidents, I
expressed concern that the information relating to these non-patty patrons could not only be improperly
used in this litigation, but that it could also be passed slong to other counsel or persons wholly
unrelated to this action and used for other purposes (subjecting these guests to further intrusions nto
their privacy). After respectfully considering my stated concerns, Mr. Galliher and I were unable to
reach an agreement.

9. That on January 23, 2019, T sent correspondence to Mr. Galliher again outlining
Venetian’s position and offering to resolve this dispute by requesting a phone conference with the
Discovery Commissioner. (See Exhibit C, Correspondence from Michael Roydl, Esq., to Keith
Galliher, Esg., dared January 23, 2019.) Shortly thereafter, Mr. Galliher contacted me by phone and
agreed 1o have my office reach out to the Discovery Commissioner’s office as suggested in an effort
to resolve this dispute expeditiously;

10.  That my office was subsequently advised by the Discovery Commissioner’s office that
a phone conference to resolve this dispute could not be atranged, but that 2 motion would need fo be
filed,

11.  Thaton January 29, 2019, I advised Mr. Galliher that a motion would need to be filed,

and that the sols issue from Venetian'’s perspective is its desire for a Rule 26(c) protective order.

R:\Muster Case Foldert3837 L \Pleadings\l Protective Order.wpd -4-
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(See Exhibit D, Email Correspondence from Michael Rayal, Esq., to Keith Galliher, Esq., dated
January 29, 2019.)

12.  That I have complied with the requirements of EDCR 2.34 in good faith and that,
despite meaningful discussions held with Mr. Galliher, the parties wercunable to resolve this discovery

dispute regarding the subject non-party identification information.

Executed on I day of February, 2019

“ Ro‘ir'%iﬂ, Esq.

MEMORANDUM QF POINT AUTHORIT
L
STATEMENT OF FACTS

This litigation arises from a November 4, 2016 incident occurring when Plaintiff slipped and
fell in & lobby area of the Venetian while taking a break from her work station where she was employed
as a salesperson for a vendor leasing space in the Grand Canal Shops. The cause of Plaintiff’s fall is
in djspute, as Venetian denies that there was any forcign substance on the floor at the time the incident
occurred.

In the caurse of discovery, Plaintiff requested that Venetian provide three (3) years of prior
incident reports. (See Exhibit A, attached hereto.) Venetian produced sixty-four (64) incident reports
in redacted form (nearly 650 pages of documents), as Plaintiff would not agree to execuie a stipulation
and order to protect the information pursuant to NRCP 26(c). Plaintiff now demands that all of the
neatly 650 pages produced responsive to her request be unredacted without providing the requested

protection by Venetian,

R:\Master Casa Folder\38371 B\Pleadingsh IProtective Orderwpd -5-
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EMAILS TO ENSURE RECEIPT. For personal emails, a follow up by telephone may be appropriate and necessary. |
apologize for this inconventence, Thank you for your coaperation.

P

Fram: Mike Royal <mroyal@royalmileslaw.com:>

Sent: Monday, December 17, 2018 4:20 PM

To: Kelth Galliher <kgalliher@galliherlawfirm.com>

Cc: Stacy Ray <sray@gallherlawfirm.com>; Ashley Schmltt <ASchmitt@royaimileslaw.com>
Subject: VCR adv. Sekera

Keith:

I have now completed gathering and reviewing the prior incident reports, but my client
would like Rule 26(c) stip/order prior to disclosure. Will you please review the enclosed and
advise if this is acceptable? If nof, please relay any desired changes. Thanks,

Mike

Mikect 4 Foyod Eop
Roya! & Miles LLP

1522 W, Warm Springs Rd.
Henderson, NV 85014

(702) 471-6777 (0)

(702) 5316777 (f)
mroyal@royabnileslaw.com

hitp:/fwww .royalmilesiaw.com/

PERSONAL AND CONEIDENTIAL: This message originates front the low flim of Royal & Mlles LLP. This message and any file(s) or
attachment(s) transmitted with it are confidential, Intended only for the named recipient, end may contain Information that is n trade seoret,
proprietary, proteoted by the nttorney work product docirine, subject to the atkorney-client privilege, or is otherwise protected agninst unavthorized
use or disclosure. This message and any file(s) or attachment(s} transmiifed with It are ransm itied based on ¢ reasonable expectation of privacy
cousistent with ABA Fornai Oplnion No, 99-413. Any disclosure, distribution, copying, or use of this information by anyone other than the intended
secipient, regardless of address or rauting, is strictly probibited. If you receive this messnge In error, please advise the sendor by immediate reply and
delele the orlginal messege. Personal mesanges express anly the view of'the sender and are not atiributble to Royal & Miles LLP,

CONFIDENTIAL. This e-mall message and the information it contains Is Inténded only for the named reclpient(s) and may
contain information that Is a trade secret, proprietary, privileged, or attorney work product. This message is intended to
be ptivileged and confldential communications protected from disclosure. if you arenot the named recipient(s), any
dissemination, distribution or copying Is strictly prohibited. If you have recelved this e-mail message in eyror, please
notify the sender by e-mail and permanently delete this message and any attachments from your workstation or
network mail system.

TAX OPINION DISCLARVIER, To comply with [RS regulations, we advise that any discussion of Federal tax issues In this e-
mall was not Intended ot written to be used, and cannot be used by you {} to avoid any penalties imposed under the
internal Revenue Cade; or (il) to promote, market or recommend to ancther party any transaction or matter addressed

herein.
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ROYAL & MILESLLP
1522 W Warm Springs Road
Henderson NV 89014
Tel: (702) 471-6777 # Fax: (702) 531-6777

Electronically Filed
4/4/2019 11:23 AM
Steven D. Grieraon

' CLERK OF THE €Ol
4 DCRR W ﬂmﬂ-‘

.| Michael A. Royal, Esq,

2 i} Nevada Bar No. 4370

1 Gregory A. Miles, Esq.

3 | Nevada Bar No. 4336

4 I ROYAL & MILES LLP
¥ 1522 West Wanm Springs Road
5 ‘& Henderson Nevada 89014
el (702) 471-6777

64 Fax: (702) 531-6777

I Emaﬂ

| VENETLAN CASINO RESORT, LLC and
| LAS VEGAS SANDS, LLC

DISTRICT COURT

CLARK COUNTY, NEVADA

Il JOYCE SEKERA, an Individual; I'CASENO.:  A-18-772761-C
' { DEPT.NO: XXV
Plaintiff

‘ V.

|| VENETIAN CASINO RESORT, LLC, d/b/a ] I
i THE VENETIAN LAS VEGAS, a Nevada:

- Limited Liability Company; LAS VEGAS'
I SANDS, LLC d/v/a THE VENETIAN LAS:
I: VEGAS, a Nevada Limited Liability Company; ;
YET UNKNOWN EMPLOYEE; DCES I
through X, inclusive, ?

51 | Appearance: Keith B, Galliher, Jr., Bsq., for Plaintiff, JOYCE SEKERA

2 Michael A, Royal, Esq., Royal & Miles LLP, for Defendants
VENETIAN CASINO RESORT, LLC and LAS VEGAS SANDS, LLC
23 (collectively “Venetian)

R:\Master Cune Folder\8371 B\Plendings\04DICRE (MPO).wpil

Case Number: A-18-772761-C
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1. Defendant Venetian filed Defendants ' Motion for Protective Order on February 1,2019 §

other things, that Plaintiff’s counsel had alreadybeen sharing prior incident reports with other attomeys

not involved in the present litigation.

13
14 2 A hearing on motion was held on March 13, 2019.
15 3. Venetian counsel argued that priorincident reports have been produced, which represent |

slip and falls occurring on marble floors in the common areas of the Venetian casino level.

4. Plaintiff’s counsel argued that after comparing a production by Venetian in the case of
Smithv. Venetian, Case No. A-17-753362-C, he discovered four incident reports produced in that case
| which were not produced by Venetian in this litigation, Defense counsel related that he is unaware of
that issue and that he will investigate. |
After reviewing the papers and pleadings on file, and consideration of arguments presented by
counsel] for the parties, the following recommendations are made.

1
Iy

/17

R:\Masite Cese Foldent18371 3\PleadingiMDCRR (MPG).wpdd -2-
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] IT IS FURTHER RECOMMENDED that the prior incident reports produced by Venetian are
Itt:) remain in redacted form as originally provided in response to an NRCP 34 request, the Court
8 gagreeing that this presents a privacy issue as it pertains to the identity of prior Venetian guests and
9 Eincludes protected HIPPA. related information.

10 IT I8 FURTHER RECOMMENDED that all information within the redacted prior incident |

reports produced by Venetian are to be protected under an NRCP 26(c) order, not to be shared with

anyone who is not directly affiliated with the litigation (i.e. counsel, counsel’s staff, experts, etc.), an
when attached as exhibits to any filings with the Court are to be provided under seal.

IT IS FURTHER RECOMMENDED that if Plaintiff identifies & specific prior incident report |

16 | she feels is sufficiently related to her fall, with substantially similar facts and circumstances, occurrin,

17 { in the same location, that counsel will have an EDCR 2.34 conference fo discuss the request and

determine whether the identity of those involved in the specific prior incident should be provided |

befare filing a motion.

IT IS FURTHER RECOMMENDED that Venetian be required to review the alleged i
discrepancy of four prior incident reports produced in the matter of Smith v. Venetian. supra, and ?
provide them in redacted form to the extent they are responsive to the Plaintiff’s NRCP 34 request, and | !K
to provide all reports deemed responsive to Plaintiff’s NRCP 34 request no. 7 related to prior incident :

repoits of the Venetian. I

11

iy

R\Master Case Foldort355710\Plaatings (MDCRR {(MEQ)wpd -3-
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[T IS FURTHER RECOMMENDED that the motion is otherwise denied.

DATED this Z/‘lﬁay of Pgonf

DISCOVERY COMMISSIONER

Reviewed by:
THE GALLYHER LAW FiRM
Foith T Gallther, Ir., Bsq.
Nevada Bar No. 220
1850 E. Sahara Avenue, Suite 107
efson Las Vegas, NV 89014
Attomeys for Defendants Attorney for Plaintiff
12\l VENETIAN CASINO RESORT, LLC and
13 LAS VEGAS SANDS, LLC
14
15
I
]
Hi\Maste Cras Folden3B3 718Weadiags\ISDCRR {MPORwpd -4-
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IT IS FURTHER RECOMMENDED that the motion is otherwise denied.

DATED this day of 52019,

{ Submitted by: ' Reviewed by:
‘Royal & Miles LLP THE GALLJHER LAW FIRM

| Fhchasl A RoyalNEea. “Lotth B, Galliher, Jt., Bsq.
Névada Bar No. 4370 Nivada Bar No. 220
| 1522 W. Warm Springs Road (850 . Saliaca Avenue, Suite 107

. Hendeson, NV 89014 Las Vegas, NV 59014
* Attorneys for Defendart. Antormey for Plainilff
2 VENETIAN CASINO RESOE.? ILC and

LAS VEGAS SANDS, LLC

a4

BMerer Caia Sefdart E3H I macingaIDERR, (MPOLwPA
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NOTICE |
3 ‘i':_‘Pursuant to NRCP 16.3(c)(2), you are hereby notified that within fourteen (14) days after being
Y served with a report any party may file and serve written objections to the recommendations.:

7 {l Written awthorities may be filed with objections, but are not mandatory. If written authorities .
H are filed, any other party may file and serve responding authorities within seven (7) days after
| being served with objections.

Objection time will expire on &@3 \ 18 2000.

: 1A copy of the foregoing Discovery Commissioner's Report was:

;j Mailed to Plaintiff/Defendant at the following address on the day of

15 {}

16 1‘ . & q.
i J Electronically filed and served counsel on _ﬁg)l__ , 2019, Pursuant io

17 | N.EF.C.R.Rule 9.

18 ”The Commissioner's Report is deemed received three (3) days after mailing or e-serving
19 [{to a party or the party's attorney, or three (3) days after the clerk of the court deposits a

t copy of the Report in & folder of a party's lawyet in the Clerk's office. E.D.C.R. 2.34{f).
20

21 [}

23 |f BSIGNEE

24 |}
25 ﬂ
26
27 il

28 || ,
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REGISTER OF ACTIONS
Case No. A-18-772761-C

Joyce Sekera, Plaintlff{s) va. Venetian Casino Resort LLC, Defendant(s}

1 M UL

Case Type:

Date Filed:
Location:
Crogs-Reference Case Number:

Negligence - Premises
Liability

D4/12/2018
Department 25
ATT2781

Panry InFormation

Defendant  Las Vegas Sands LLC Doing Business
As Venetian Las Vegas

Defendant  Venetian Casino Resort LLC Doing
Business As Venetian Las Vegas

Plaintiff Sekera, Joyce

Lead Attornays

Michael A Royal
Retained

7024718777(W)

Michael A Royal
Retained
7024716777(W)

Keith E. Galliher, Jr.
Retalned
70273650049(W)

Events & OrpEBs of THE Cousr

06/07/2019 | Objection to Discovery Commissloner's Raport (8:00 AM) {tudicial Officer Delangy, Kathleen E.)
0510712019, 06/114/2019

MEnutes
05/07/2018 8:00 AM
-~ No parties present. COURT NOTED a Stiputation and Order o
Continue was received, and ORDERED, maiter CONTINUED to the
next available setting. CONTINUED TO: 05/14/18 8:.00 AM. CLERK'S
NOTE: A copy of this minute order was electronically served on all
registered parties. /sb 05/07M8

05142018 2:00 AM
- Kathlean Galligher, Esq. present on behasif of Piif. Extensive colloquy

and ergument regarding PItf's. request for production of disclosures
regarding people slipping and failing on the marble flaws et the
business premises, the redacted reponts received, Pitrs. request for
unredacted reports, Deft's. request PIUf. stipulate to a privacy order,
and ifthe parties listed In the reports would be willing to cooperate with
PItf. COURT ORDERED, the Discovery Commissioner's FINDINGS
REVISITED. COURT STATED FINDINGS. To the extent unredacted
incident reparts are to be provided, Pitf. should not be precluded from
‘mowing whe these pecple are and from getting ali of this information.
Redaction should anly apply to soclal agcurity numbers and personal
Identifying infarmation only If enything I8 filed. COURT thinks
Commissioner Trumen made an error here, it is relevant discovery.
Court does nat see any legal basis upon which this should have been
preciuded. COURT STRONGLY CAUTIONED, how thia information ie
shared and who gets hold of it doesn't necessarlly stop peaple from
belng upset as to how If is being shared. The Discovery
Commissioner's FINDINGS REVERSED; unredacted Incident reports
are to be provided with ne technically no imitation on how P, utillzes
them. COURT FURTHER ORDERED, ihe three Counter Motions
DENIED on substanilve grounds. COURT is not DENYING the
Counter Motions on procedural grounds. Mr. Galliher to prepara the
Order, provide a copy to oppasing counsel for review es to form and
content, and return it back fo the Court within 10 days.

Parfies Present
Return to Register of Aclions
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Las Vegas, Nevada 39104
702-735-0049 Fax: 702-735-0204

1850 E. Sahara Avenue, Suite 107

THE GALLIHER LAW FIRM

ELECTRONICALLY SERVED
4/5/2019 1:52 PM

1} THE GALLIHER. LAW FIRM
Ketth E. Galliher, Jr., Esq.
Nevada Bar No. 220

Jeffrey L. Galliher, Esq.
Nevada Bar No. 8078

George J. Kunz, Esq.

Nevada Bar No. 12245

1850 Enst Sahara Avenue, Suite 107
Lag Vegas, Nevads 89104
Telephone: (702) 735-0049
Facsimile: (702) 735-0204

kegalliher@galliberlawfirm.com
' jgalliher@galliherlawfirm.com

= b

gkunz{@ivlawguy.com
Attorneys for Plaintiff

N e X O Wn

11 DISTRICT COURT

12 CLARK COUNTY, NEVADA

CASE NOC.: A-18-772761-C
DEPT. NO.: 25

JOYCE SEKERA, an Individual,

Plaintiff,

b

)

)

)

)

g

VENETIAN CASINO RESORT, LLC, )
dfb/a THE VENETIAN LAS VEGAS,a )
19|t Nevade Limited Liability Company; )
)

)

)

)

)

)

)

)

LAS VEGAS SANDS, LLC d/b/a THE
20 |f VENETIAN LAS VEGAS, a Nevada
Limited Lisbility Company; YET
21| UNKNOWN EMPLOYEE; DOES 1

|
|
through X, inclusive, i
23 Defendants. I
i
THIRD AMENDED NOTICE OF TAKING DEPOSITION !
26’ PLEASE TAKE NOTICE that at 10:00 a.m. on Tuesday, May 21, 2019, (previvusly

27| scheduled for April 17, 2019) at The Galliher Law Firm located at 1850 E. Szhara Avenue, Suite

Page 1 of 4

Cass Number: A-18-772761-C
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Las Vegas, Nevada 89104

1850 E. Sahara Avenue, Suite 107
702-735-0049 Fax: 702-735-0204

THE GALLIHER LAW FIRM

107, Las Vegas, Nevada, the Plaintiff in the above entitled action will take the 30(b)(6) deposition of
PERSON MOST KNOWLEDGEABLE regarding the following topics:
1. Total number of injury falls on marble floors located within The Venetian Las Vegas
from November 4, 2013 to present.
2. Actions taken by The Venetian Las Vegas fo change the coefficient of frictlon with
respect to the marble floors within The Venetian Las Vegas from November 4, 2013 to
present.
3. Measures taken to locate and produce security/incident injury fal reports by The
Venctian Las Vegas as requested by Plaintiff in this Litigation.
4, Slip testing performed by The Venetian Las Vegas or it’s representatives with respect
to the marble floors within The Venetian Las Vegas from November 4, 2013 to present.
upon oral examination, pursuant o Rules 26 and 30 of the Nevada Rules of Civil Procedure, before
a Notary Public, or before some other officer authorized by the law to administer oaths, Oral
examination will continue from day to day until completed. You are invited to attend and cross
examine,

PLEASE TAKE FURTHER NOTICE that Plaintiff has not retained the services of a
licensed interpreter for this deposition, and hereby requests that deponent’s attorney providq
immediate notice of the need for a licensed interpreter for this deposition if such a need is
required by the deponent. In the event deponent and his/her attorney appear at the deposition
without providing at lease seventy-two (72) hours’ notice prior to the deposition of the need for
a llcensed interpreter, and the deposition cannot proceed because of this lack of notice and the

resulting absence of a licensed interpreter, the deponent and his/her attorney will be held

Page 2 of 4

[ PR

VEN 974



THE GALLIHER LAW FIRM

1858 E. Sahara Avenue, Suite 107

" Las Vegas, Nevada 39104
T02-735-0049 Fax: 702-735-0204
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jointly and severally responsible for any and all attorney fees and costs, including court

reporter charges, incurred by Plaintiff for this deposition.

DATED this__ %3/ day of April, 2019 i

THE GALLIRER LAW FIRM

Keith E.(Galiter, Ir., Esq.
Nevada Bar Number 220

1850 E. Sahara Ave., Suite 107
Las Vegas, NV 89104
Attorney for Plaintiffs

Page 3 of 4
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THE GALLIHER LAW FIRM

1850 E. Sahara Avenue, Suite 107

Las Vegas, Nevada 89104
702-735-0049 Fax: 702-735-0204
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10
1l
12
13
14
15 ||
16
17
18
19
20
21
22
23
24
25
26
27
28

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that I am an employee of THE GALLIHER LAW FIRM and thai
service of a true and cortect copy of the above gnd foregoing THIRD AMEMDED NOTICE OF
TAKING DEPOSITION was served on theé; @E’day of April, 2019, to the following addressed
perties by:

_____ First Class Mail, postage prepaid from Las Vegas, Nevada pursnant to N.R.C.P 5(b)
_____ Facsimile, pursuant to EDCR 7.26 (as aménded)

__ N Electronic Mail/Electronic Transmission

_____ Hand Delivered to the addressee(s) indicated

Receipt of Copy on this day of , 2019,

acknowledged by,

Michael A, Royal, Est.
Gragory A. Miles, Esq,
ROYAL & MILES LLP
1522 W. Warm Springs Road
Henderson, Nevada 82014
Attorney for Defendant

Canyon Court Reporting
Via email only
admin@canyoncr.com

Ot
An employee of THE GALLIHER LAW FIRM

Page 4 of 4
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*  Las Vegas, Ne;vada 89104
702-735-0049 Fax: 702-735-0204

'THE GALLUHER LAW FIRM
1850 E. Sahara Avenue, Suite 147

—

N e -] O Wy e W N

T e e e S S o
— S W e ~1 S th b W = S

2
23 “
24
25
26
27
28

ELECTRONICALLY SERVED
4/5/2019 1:52 PM

THE GALLIHER LAW FIRM
Keith E. Galliher, Jr., Esq,
Nevada Bar No. 220

Jeffrey L. Galliher, Esg.
Nevada Bar No. 8078

George J. Kurz, Bsq.

Nevada Bar No. 12245

1850 East Sahara Avenue, Suite 107
Las Vegas, Nevada 89104
Telephone: (702) 735-0049
Facsimile: (702) 735-0204
kealliher@galliherlawfirm corn
jealliher@galliherlawfirm.com
gkenz@lvlawguy.com
Attorneys for Plaintiffs

DISTRICT COURT

CLARK COUNTY, NEVADA

JOYCE SEKERA, an Individual,
Plaintiff,
v.

)
)
)
)
)
VENETIAN CASINO RESORT, LLC, )
d/b/a THE VENETIAN LAS VEGAS,a )
Nevada Limited Liability Company; )
LAS VEGAS SANDS, LLC d/b/a THE )
VENETIAN LAS VEGAS, a Nevada )
Limited Liability Company; YET )
UNKNOWN EMPLOYEE; DOES I )
through X, inclesive, )
)

)

)

Defendanta.

THIRD AMENDED SUBPOENA DUCES TECUM

THE STATE OF NEVADA SENDS GREETINGS TO:

Person Most Knowledgeable

Venetian Casino Resort, LLC d/b/a The Venetian Las Vegas

¢/o Royal & Miles LLP
1522 W. Warm Springs Road
Henderson, Nevada 89014

Page 1 of 3

Case Number; A-18-772761-C

CASE NO.; A-18-772761-C
DEPT, NO.: 25
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THE GALLIHER LAW FIRM

1850 E. Sahara Avenue, Sute 167

Las Vegas, Nevada 89104
702-735-0049 Fax: 702-735-0204

N> [ B | (=% wh -+ [} ] —
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WE COMMAND YOU, that all singular business and excuses being set aside, you appear,
and attend on the 217 of May, 2019 at 10:00 a.m, at THE GALLIHER LAW FIRM 1850 E. Sahara
Avenue, Suite 107, Las Veges, Nevada 89104, You are required to bring with you at the time of
your appearance any items set forth herein. If ﬁu fail to attend, you will be deemed guilty of
contempt of Court and liable to pay all losses and dameges cavsed by your failure to appear and in
addition, forfeit the sum of One Hundred Dollars ($100.00).

ITEMS TO BE PRODUCED
1. Any and all documents regarding the topics listed on the attached Notiee of Taking

Deposition.

DATED this S day of April, 2019

THE GAL{EI;K LAW FIRM

Keith E. Geflliter, Jr., Esq.
Nevada Bar Number 220

1850 E. Sahara Ave., Suite 107
Las Vegas, NV 89104
Attorney for Plaintiffs

Page2 of 3
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THE GALLIHER LAW FIRM

1850 E. Sahara Avenue, Suite 107

Las Vegus, Nevada 89104

702-735-0049 Fax: 702-735-0204

L= - - T L N S o R

(%) o T N T . R o S T — T T S S

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that I am an employee of THE GALLIHER LAW FIRM and that
service of a true and correct copy of the above and foregoing THIRD AMENDED SUBPOENA
DUCES TECUM was served on the, . ay of April, 2019, to the following addressed parties
by: o
__ First Class Mail, postage prepaid from Las Vegas, Nevada pursuant to N.R.C.P 5(b)
—_Pucsimile, pursuant to EDCR 7.26 (as amended)

_\(Z':ct'onic Mail/Electronic Transmission
_____ Hand Delivered to the addressee(s) indicated

Receipt of Copy on this day of , 2019,

acknowledged by,

Michael A. Royal, Esqg.
Gregory A. Miles, Esq.
ROYAL & MILES LLP
1522 W. Warm Springs Road
Henderson, Nevada 89014
Attorney for Defendant

An employee of THE GALLIHER LAW FIRM

Page 3 of 3
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ELECTRONICALLY SERVED
5/13/2019 9:30 AM

Michael A Royal*
Gregory A Miles*

1522 W, Wanm Springs Road
Henderson, NV 89014

Telephone:
T02.471.6777
Facsimile:
702.531.6777
Email:

ROYAL & MILES ppp msteisthe

*Also Admitted in Utsh

May 13,2019

Sent Vig E-Service
Keith E. Galliher, Jr., Esq.

THE GALLIHER LAW FIRM
1850 E. Sahara Avenue, Suite 107
Las Vegas, NV 85014

Attorney for Plaintiff

Re: Venetian ady. Sekera, Joyce
Our File No.: 3837-18

Dear Keith:

This correspondence relates to the NRCP 30(b)(6) deposition you have scheduled for May
21,2019 at 10:00 am in the above-referenced matter. Below are my client’s objections as to scope
to provide you with some understanding ahead of time of what issues may arise in the course of
the deposition as it pertains to maitets in controversy here.

1. Total number of injury falls on marble floors located within The Venetian Las
Vegas from November 4, 2013 to present.

Venetian stands by its objections to this request as previously set forth in its responses to
written discovery. More specifically, Venetian’s witness will not be producing additional
information at the deposition beyond that which has been identified pursuant to NRCP 16.1 or
otherwise in response to your client’s written discovery requests. Venetian has produced a total of
64 redacted prior incident reports from November 4, 2013 to November 4, 2016 previously in
response to your client’s prior request for this information, Venetian expressly objects to
providing any information related to this request after the subject incident of November 4, 2016.
Also, to be clear, the incident reports produced were based on Venetian’s search of slip and fall
incidents occurring on marble flooring within common areas on the Venetian casino level, where
the subject incident occurred. My client has also produced this information despite the fact that it
continues to assert that there was no foreign substance on the floor at the time of your client’s
incident,

Case Number: A-18-772761-C
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ROYAL & MILES LLP

Keith E, Galliher, Jr., Esq.
May 13,2019
Page 2

2. Actions taken by The Venetian Las Vegas to change the coefficient of friction
with respect to the marble floors within The Venetian Las Vegas from November 4,
2013 to present.

Venetian objects to the scope of this particular topic for the same reasons set forth in
response to Na. 1 ahove as it pertains to your client’s request for mformation of incidents
occutring after the November 4, 2016 incident. In addition, Venetian further objests to this topic
1o the extent it seeks an expert opinion regarding what, if anything, needs to be done to “change”
the coefficient of friction in the Venetian property. It also lacks foundation as to what constitutes
“change.” Also, this request is over broad and not limited in scope to the Venetian casino level
flooring where the subject incident occurred.

3. Measures taken to locate and produce securiiy/incident injury fall reporis by The
Venetian Las Vegas as requested by Plaintiff in this Litigation.

Responses to this topic are subject to the objections set forth in response to Topic No. 1
above. Further, Venetian objects to the extent this seeks information protected by attorney/client
privilege and/or attorney work product privilege.

4. Slip testing performed by The Venetian Las Vegas or it's representatives with respect
to the marble floors within The Venetian Las Vegas from November 4, 2013 to
present.

Responses to this topic are subject to the abjections set forth in response to Topic No. |
above, with Venetian limiting its responses to slip testing performed between November 4, 2013
and November 4, 2016, Further, Venetian objects to the extent this seeks information protected
by attorney/client privilege and/or attorney work product privilege. In addition, the witness will
not be presenting testimony related to slip testing related to any ongoing litigation that has not yet
been identified pursuant to NRCP 16.1.

Very truly yours,

ROYAL & MILES LLP

A

MAR/as
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KEITH E. GALLIHER, JR. . THE GALLIHER LAW FIRM . Paralegals
GEORGE J. KUNZ* (ﬂ“

JEFFREY L. GALLIHER * P 1850 E. Sahara Avenus, Suite 107 =~ DEENA P. MOONEY
. Las Vegas, Nevada 89104 . STACEY RAY
*Of Comnsel wyrw.galliher-law.com._ KU’UELAU FINLEY GOO

Tele: 702-735-0049
Fax: 702-735-0204

May 20, 2019

Michaei A Royal, Esqg.
Royal & Miles LLP

1522 W, Warm Spring Road
Henderson, Nevada 89014
Fax: 702-531-6777

Re:  Sekeray, Venetion
Dear Mike:

After reviewing your most recent letter with respect to the NRCP 30 (b)(6) deposition set by my office, I
discovered that contrary to the Request for Production of Documents which was gserved upon your office
regarding injury fall incidents, your client did not supply injury incident reports involving slip and falls on
marble floors up to the date of the request. Instead, redacted versions of these reports were supplied only three
(3) years before the fall up to the date of the fall. '

My previous correspondence establishes that case law supports the position that fall events subsequent
to the fall event which is being litigated are also discoverable in litigation. Obviously, Judge Delaney can make
a decision concerning what information she will allow into evidence at time of trial. = -

Please treat this letter as a formal request that the entirety of what was requested i.e. reports from three
(3) years prior to the fall up to the date of the request be promptly disclosed to my office. Of course, based
upon Judge Delaney’s ruling, these reports must be unredacted.

Please confirm your agreement to supply this information within the next seven (7) business days so that
further motion practice may be avoided. ,

Thank you for your cooperation.

Vety truly yours,

THE GALLIHER LAW FIRM

Keith E. Galliher, Jr., Esq.

KEG/gr
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EXHIBIT 10



Electronically Filed
6/19/2019 5:49 PM
Steven D. Grierson

CLERK OF THE COU
MAMC &,.A gﬁﬁr”

FARHANR. NAQVI

—

2 | Nevada Bar No. 8589
SARAH M. BANDA
3 || Nevada Bar No. 11909
4 NAQVIINJURY LAW
9500 W Flamingo Road, Suite 104
5 ||Las Vegas, Nevada 89147
Telephone: (702) 553-1000
6 || Facsimile: (702} 553-1002
7 naqvi@naqvilaw.com
sarah@naqvilaw.com
g || Artorneys for Plaintiff
9
DISTRICT COURT
CLARK COUNTY, NEVADA
ANGELICA BOUCHER, individually, Case No.: A-18-773651-C
Pept. No.. X
Plaintiff,
PLAINTIFF’S MOTTON TO AMEND
V8. . COMPLAINT TO INCLUDE PUNITIVE

' DAMAGES
VENETIAN CASINO RESORT, LLC d/b/a
VENETIAN RESORT HOTEL CASINO HEARING REQUESTED
d/b/a THE VENETIAN d/b/a THE
VENETIAN/THE PALAZZO; LAS VEGAS
SANDS, LLC d/b/a VENETIAN RESORT
HOTEL CASINO / PALAZZO RESORT
15 || HOTEL CASINO d/b/a THE VENETIAN
CASINO d/b/a VENETIAN CASINO
20 | RESORT; LAS VEGAS SANDS CORP.;
DOES 1 through 100 and ROE
21 | CORPORATIONS 1 through 100, inclusive,

Defendants.
23
24 Plaintiff ANGELICA BOUCHER, by and through her attorneys of record, FARHAN R.
25 NAQVI and SARAH M. BANDA of NAQVI INJURY LAW, hereby moves this Court pursuant
z: to Nevada Rule of Civil Procedure 15 to amend the Complaint to include punitive damages
28

Page 1 of 18
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Responding Defendant reserves the right to supplement this
response pursuant to the Nevada Rules of Civil Procedure.

RESPONSE TO REQUEST NO. 10:

Defendant objects to this request as overbroad, irrelevant, and to the

extent it is not reasonably calculated to lead to the discovery of

admissible evidence. Subject to and without waiving the foregoing

objections, please see Defendant’s First Supplemental Early Case

Conference List of Witnesses and Production of Documents at

Bates Nos. VEN1423-VENI1782. Discovery is continuing and

ongoing, Responding Defendant reserves the right to supplement

this response pursuant to the Nevada Rules of Civil Procedure.'®
The Defendant disclosed thirty-one (31) slip and fall incidents on the marble flooring in the
Venetian, twenty-eight (28) of which occurred within two years of the incident at issue.? In the
five (5) months preceding the subject incident, the Venetian responded to at least eight (8)
known incidents involving patrons slipping on a liquid substance and falling to the ground.”!

After taking the highly evasive depositions of two current Venetian Employees who
responded to the incident (i.c. Emily Whiddon and Patrick Overfield), Plaintiff suspected that
the Defendant had not produced all prior incidents involving slip and falls on the marble tile in
the Venetian, After further researching the issue, the results are alarming and concerning, as
outlined below.
Undisclosed Prior Incidents
A large concem in this case is the Defendant’s failure to produce relevant prior incidents,

which appears to be the Defendant’s modus operandi. For example, a very recent review of the

court filings revealed numerous incidents that were not disclosed, a few of which are outlined

below:

1*  See Defendant Venetian Casino Resort, LLC’s Responses to Plaintiffs First Request for Production, attached
hereto as Exhibit 8.

% Sgg Venetian Security reports (7/22/11 — 5/25/16), collectively attached hereto as Exfibit 9.

2 See Venetian Security reports (2/20/16 — 5/25/16), collectively attached hereto as Fxhibit 9.

Page 7 of 18
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o Joan Gartner v. Venetian, A-13-689661-C, which alleges a slip and fall on clear liquid in
the Grand Lobby on September 18, 2012. Venetian was also represented by Messner
Reeves LLP in this case,?

o Bertha Matz v. Sands d/b/a Venetian, A-15-719757, which alleges a slip and fall on

liquid in the lobby on June 23, 2013. Venetian was also represented by Messner Reeves
LLP in this case.?

o Nancy Rucker v. Venetian, A~15-729566-C, which alleges a slip and fall on clear liquid

1
2
3
4
5
6
7
8
9

in the lobby on August 23, 2014. Venetian was also represented by Messner Reeves LLP
in this case.?
Additionally, the recent review of public records demenstrates that Defendant’s modus

operandi of hiding relevant prior incident reports has been raised in another matter, Sekera v.

Venetian, A-18-772761-C.25 In Sekera, Plaintiff’s counsel spoke with counsel in another

Venetian matter (the Smith case)} and realized that Venetian was not producing all incident

reports in all cases. For example, upon information and belief, Venetian produced 4 incident

reports in the Smith case that were not produced in the Sckera case and, even more alarmingly,

19 || Venetian produced 36 incident reports in Sehera that were not produced in Smith. The

20 1| Plaintiff in Sekera created and filed the following table with its Motion for Leave to Amend

Complaint:*

% Spe Defendant Venetian Casino Resort, L1.C’s Motion in Limine to Preclude Any Arguments Regarding
25 Alleged Spoliation of Evidence, Case No. A-13-689661-C, attached hereto as Exhibif 10.

2 See JCCR, Case No. A-15-719757-C, attached hereto as Exhibit 11.

26 || See Complaint, Case No. A-15-729566-C, attached hereto as Exhibit 12.

B See Plaintiff's Motion for Leave to Amend Complaint, Case No. A-18-772761-C, pertinent parts aftached

27 hereto as Exhibit 13.
% See Plaintiff’s Motion for Leave to Amend Complaint, Case No. A~18-772761-C, pertinent parts attached
28 hereto as Exhibit 13 (Exhibit 7, sub-exhibit 4 to said Motion).

Page 8 of 18
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1 Incldent Reports Fram Sayes Sekora v, Venetlan Comparad With Cars] Statth v. Venatian
Dategfingidant  Jneldent Report (0 Location at Venetlan Diselosag n SMITH carsd
2 . 1 /008 1311v-5502 Girand Lux Café Mo '
T2 waond 2911V-5588 Grand Hall No
3 3 1/26(2014 10IV-5580 Labby 1 Mo
4 5/2/3014 1495V0425 Grand Hall No
4 5 5/8/2014 1AG5\- 0687 Grand Hall No
B 5/a/2ma 1405V-0704 lobhyl - No
7 siArou 1405V.5900 Tobhy 1 Mo
35 8 §28f2014 1406V-6337 Grand Ly Calé Mo
9 s 1407VA121 Lkby 1 No
6 10 70/ 1407V-2272 Grand Lux C2ié Yaz
1 7/Rns 1407v-2142 Grand Halt Ma
1 718/201 1407V-3057 Lobby1 Yex
7 13 7A8f2014 1407V-4386 Lobby1 Ha
14 ymhos HAOTAG1D5 Lobhy1 Mo
[ 13 772572014 ) 1407V-6151 Grand Hall No
18 2/B014 1407V-7161 Lohby 1 Yas
17 73012074 10TV-1315 Leshiby § MNa
9 1B ©/a/2008 T40BV-0843 Lobby 1 Mo
3 8/5/2014 1408V-1088 Lobby 1 No
] B/18/2014 1408Y-7104 Vanatlan Towe: Yet
21 &E/21014 1408v-7761 . lobby 1 Yan
22 fiajaon 1403V-2607 lobby 1 Nu
3 g1sfion 1409V-3261 Lobby 1 2N
24 9/30/2014 14D8Y-6750 Grand Hall No
25 111014 1410V-2283° Labby 1 Ne
% 12/23/2014 1412V-4885 Lebby 3 No
b+ 11772015 1503v-3857 Lokby 1 Yas
¥ 1812015 1501V-5387 Lobby 1 N
] /92015 1502V-1803 Lsbby 1 Yeu
3 2/20/9015 1503V-4322 Lebby 1 Yés
ax a/s/2018 1503V-1561 trand Hall bhor
82 a/ass 1505V-5040 Lobby 1 No-
H 4f2af2015 1504v-53956 Grand Hall Yen
111 Sfaf2018 1505V-0844 Grand Hall No
3 5¢22/2015 . 1505v-5318 Lobby 1 Yet
F.3 S/20/2015 1805v-7283 Lokby 1 Mo
ar S/30/3015 1505V~7306 Labbyl Yes
24 6/212/2015 1S0SV-2924 iobby L No
30 6/30/2015 1508V-T4ER Labhy & Yes
19 40 7/5{2015 1507V-1236 vanerla Tower Yes
41 7f18/2015 1507V-5024 Grand Mall Np
20 4?2 YW 1507v-5121 Venetian Tower Yee
49 IL0/2015 1507V-5392 Eotrance/Labby No
a3 8f2/2ms ’ 1508Y-0357 Lobby 1 . No
21 a5 &/8/2015 1508V-18458 rand Hell N
45 gfefa015 1508Y-1869 lobbyl Yes
22 a7 A0S 1508V-7246 Lobhy 1 Yis
a8 9752005 1508V-1497 Lobbyl Yas
49 9/18/2015 1508V-3312 Gsand Hall No
23 - 0 122015 1§12V-5875 lobby 1 No
51 Zf20fan1s 1602v-A290 Lobbyl Yes
24 52 3f6/2016 16031233 Lobby 1 Y5
53 3f25/2018 © 1603V-5028 Lebby 1 Yes
54 4/9/2016 1604v-1880 Grand Half o
25 55 4/9/2016 'L 260av-1916 Lobby 1 Yes
56 4/10/1015 1604V-2136 Grand Hali No
26 57 412015 1604V-2459 Lobby 1 Yex
58 S/5fI015 16050952 Labby1 Yes
59 S/25/2006 1603V-506% " Lobbyd Yes
27 60 7712016 1697v-1806 Lobby 1 WBATTHL - -
28 36 Totat Not Discleted In Smith
Page 9 of 18
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From this table, the Defendant has not produced the following 32 incident reports in the instant
case: 1,2,3,4,5,6,7,8,9,11, 13, 14, 15, 17, 18, 19, 22, 23, 24, 25, 26, 28, 31, 32, 34, 36, 41,
43, 45, 49, 54, and 56. Also, of note, is that the Defendant did not disclose the instant case in
Sekera even though the instant case occurred merely a month before said incident.

Plaintiff's counsel sent an email to defense counsel on June 12, 2019 at 4:43 p.m, which
stated as follows: “In the meantime, I wanted to request that you also check with your client and
confirm that there are not any additional incident reports related to slip and falls on the marble
that have not been disclosed. I believe you produced 31 prior incidents in your First
Supplement.”?” Rather than confirming that all incident reports have been produced, Defendant

makes veiled allegations of impropriety against Plaintiff*s counsel through the foliowing

email,?8
1 am writing to follow up with yoo reganding an additional issue yoB raised during our teleph day. Aswed d Defendanrs
to Plainiiff's R for Praduction of Doraments in the Bazober & Vegutfan case, you stated ﬂntynuhnve Venetian incident reports or documents

produced by Venetian in sevel different, sctive Jawsuils currently periding againg Venetiae, Specificilly, Fou climed that by comparing Venetian's
production of these incident teparts amony tha vacious cess, pou identifisd nconsistencies emang Venetizo®s divdlosuses — the context of your staternent
seemed to duply some depree of impropdety by Venetisn that eonld beat issme in this caze.

Considering the sub of yowr dusing onr Juae 11, 2019 telephona conference, it sppears that you — of yous kw fiam — have obained Venetion’s
private/ protected d and infe icn frnm varelated, thicd-party sowcees, which is quits cancerning to say the least.
In light of your claim that you I Venetisn’s production af private/p 4d in Jated cases, Furfher cliiming thatyou
identified inconsistencies lrnnng Venetian’s dncummn produced amang the various ciaes, we requeat that you iramediately cantant our offica in wiitiog,
and provide the following i loa with respect to Venctian Casino Resart (Including Palarzo, Las Veges Sends Coxp., and any celated company)
{1) Specifically identify asch and evecy d t produced by Venetian, Palazzo, ox any mbsidiuy of Las Veges Sinds Coxp. in suy other civil action, that
was oblained by you (o your kw firm obteined, foed or reviewed that was provided by amy scurce other then the Venetien orits representative(s), or

thst was obtained by you or your lew fistn fram any sovees ather than the Venetian outsids of 2 civil action in which your Ern sctively appeared;

(2) Specificalty identify all attorneys, law firma, o third-parties from whom you received such d orp d inft Jon; and
¢3) Identify the date sach document s received and the format it which it was received (paper, meil, emuail, eecteonically, eoe.).

Please let me know if you bave any questions.

Truly,

Dgvid Prtchett

#  Sse Email from Sarah M. Banda, Esq. (6/12/19), attached as Exhibit 14,
% See Email from David P, Pritchett, Baq, (6/12/19), attached as Exhibir /5.

Page 10 of 18
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1 The email, in addition to misquoting Plaintiff>s counsel as Plaintiff’s counsel merely said that
n || she believes there are other incidents that have not been disclosed, indirectly acknowledges that
3 |[the Defendant has other incident reports and/or prior incident information that it has
4 intentionally withheld. However, instead of disclosing the same, Defendant makes allegations
Z that Plaintiff somehow obtained Venetian’s private/protected documents. This too is untrue, -as
7 all the information attached to this Motion and al! information Plaintiff is aware of was obtained
8 || through a recent search of public records and cases on the Court website.
9 To date, Defendant Venetian has engaged in a deliberate pattern of evasive discovery
10 abuse. For example, on June 14, 2019, the Discovery Commission heard the Plaintiff’s Motion
:; to Compel Production of Documents, which was largely granted, and requested that the Court
13 |{ compel items, such as the insurance policics, which the Defendant has yet to produce even
14 || though this case has been pending for over a year.”® The gamesmanship that has ensued thus far
15 1lin the discovery process leads the Plaintiff to believe that the failure to produce prior incident
i: reports is deliberate and further evidence of Defendant’s belief that the rules do not apply to the
18 Venetian. Therefore, Plaintiff has reason to believe IJefendant Venetian is withholding
19 || additional highly relevant documents regarding prior similar incidents.
20 || The Incident at Issue
21 This matter arises from an incident that occurred on June 11, 2016 at approximately 2:36
zz p-m. on the premises of the Venetian Resort Hotel Casino located at 3355 S. Las Vegas
o4 || Boulevard, Las Vegas, Nevada 89109.% On said date, Plaintiff was visiting the subject location
25 || when she slipped and fell on a wet and slippery walking surface in the lobby area. The Venetian
26
27 .
% Sge Plaintiff’s Motion to Compel Production of Documents, pleading only, attached hereto as Fxhibif 16.
28 |[* See Venetian Incident Report related to the instant case, attached hereto as Exhibit 17.
Page 11 of 18
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Electronically Filed
8/5/2019 11:34 AM
Steven D. Grierson

DISTRICT COURT CLERK OF THE COU
CLARK COUNTY, NEVADA W ﬁ,

*kk*k

Joyce Sekera, Plaintiff(s) CaseNo.: A-18-772761-C
VS.
Venetian Casino Resort LL C, Defendant(s) Department 25

NOTICE OF HEARING

Please be advised that the Plaintiff's Motion to Compel Testimony and Documents in
the above-entitled matter is set for hearing as follows:;
Date; September 06, 2019
Time: 9:00 AM

L ocation: RJC Level 5 Hearing Room
Regional Justice Center
200 Lewis Ave.
LasVegas, NV 89101
NOTE: Under NEFCR 9(d), if a party is not receiving electronic service through the
Eighth Judicial District Court Electronic Filing System, the movant requesting a

hearing must servethisnotice on the party by traditional means.

STEVEN D. GRIERSON, CEO/Clerk of the Court

By: /s/ Joshua Raak
Deputy Clerk of the Court

CERTIFICATE OF SERVICE

| hereby certify that pursuant to Rule 9(b) of the Nevada Electronic Filing and Conversion
Rules a copy of this Notice of Hearing was el ectronically served to all registered users on
this casein the Eighth Judicial District Court Electronic Filing System.

By: /¢ Joshua Raak
Deputy Clerk of the Court

Case Number: A-18-772761-C
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1522 W Warm Springs Road
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Electronically Filed
8/14/2019 4:31 PM
Steven D. Grierson

CLERK OF THE COU
OPPC Cﬁ‘—wf ,ﬁ.‘.«.—«

Michael A. Royal, Esq.

Nevada Bar No. 4370

Gregory A. Miles, Esq.

Nevada Bar No, 4336

ROYAL & MILES LLP

1522 West Warm Springs Road
Henderson Nevada 89014

Tel:  (702)471-6777

Fax: (702) 531-6777

Email: mroval@royalmileslaw.com
Attorneys for Defendants
VENETIAN CASINO RESORT, LLC and
LAS VEGAS SANDS, LLC

DISTRICT COURT

CLARK COUNTY, NEVADA

JOYCE SEKERA, an Individual; CASENO.: A-18-772761-C
DEPT.NQ.: XXV
Plaintiff,

Y.

VENETIAN CASINO RESORT, LLC, d/b/a _
THE VENETIAN LAS VEGAS, a Nevada Before the Discovery Commissioner
Limited Liability Company; LAS VEGAS
SANDS, LLC d/b/a THE VENETIAN LAS
VEGAS, a Nevada Limited Liability Company;
YET UNKNOWN EMPLOYEE; DOES I | Hearing Date: September 6, 2019
through X, inclusive, Hearing Time: 9:00 am

Defendants,

OPPOSITION TO PLAINTIFEF’S MOTION TO COMPEL TESTIMONY AND
DOCUMENTS AND COUNTERMOTION TO STRIKE FALSE ACCUSATIONS LEVIED
BY PLAINTIFF IN “I. INTRODUCTION” AND “LEGAL ARGUMENT” SECTION
“IHLD.” WITH APPROPRIATE SANCTIONS

COMES NOW, Defendants, VENETIAN CASINO RESORT, LLC, and LAS VEGAS
SANDS, LLC (collectively referenced herein as Venetian), by and through their counsel, ROYAL &
MIILES LLP, and hereby file this OPPOSITION TO PLAINTIFE’S MOTION TO COMPEL

TESTIMONY AND DOCUMENTS AND COUNTERMOTION TO STRIKE FALSE

RAMaster Case Folder\383718\Pleadings\2Motion to Compel (Incidens Reperts) (2nd filing).wpd

Case Number: A-18-772761-C
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ACCUSATIONS LEVIED BY PLAINTIFF IN “I. INTRODUCTION” AND “LEGAL ARGUMENT”
SECTION “IIL.D.” WITH APPROPRIATE SANCTIONS.

This Opposition and Countermotion is based on the pleadings and papers on file, the
memorandum of points and authorities contained herein, the affidavit of counsel, the attached exhibits
and any argument permitted by this Court at the time set for hearing.

DATED this J_% day of August, 2019.

f Z MILES LLP
hg e] Roy l Esq.
\4 aB Nol4370
1522 W. Warm Springs Rd.

Henderson, NV 89014

Attorney for Defendants

VENETIAN CASINO RESORT, LLC and
LAS VEGAS SANDS, LLC

DECLARATION OF MICHAEL A. ROYAL, ESQ.

STATE OF NEVADA )
) ss.
COUNTY OF CLARK )

MICHAEL A, ROYAL, ESQ., being first duly sworn, under oath deposes and states:

1. I am an attorney duly licensed to practice law in the State of Nevada and I am counsel
for Defendants Venetian in connection with the above-captioned matter. Ihave personal knowledge
of the following facts and if called upon could competently testify to such facts.

2. This action arises out of an alleged incident involving a floor located within a common
arca of the Venetian casino on November 4, 2016, when Plaintiff claims to have slipped and fallen due
to a foreign substance on the marble floor located in the Grand Lux rotunda area of the property. The

accident facts are disputed. The incident is captured on surveillance, which has previously been

submitted to the Court for review.

R:\Master Case Folder\383718\Fleadings\2Motion to Compel (Incident Reporis) (2ad Hling).wpd 2 =
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3. On January 4, 2019, Defendants provided Supplemental Responses to PlaintifT™s
Requests for Preduction of Documents and Materials to Defendant related to Plaintiffs request for
prior incident reports from November 4, 2013 to present. (See Exhibit A, Response No. 7.)
Defendants objected to the vast overreaching scope of Plaintiff’s request, which was not limited to any
factually similar event in or around the same area prior and subsequently to the subject incident, and
was therefore not reasonably calculated to lead to the discovery of admissible evidence. (See id.)
Nevertheless, Defendants provided Plaintiff with sixty-four (64) prior incident reports in redacted form.

4, Defendants filed a motion for protective order related to the prior incident reports on
February 1, 2019 related to the sixty-four (64) redacted prior incident reports. The Discovery
Commissioner agreed that the prior incident reports were to remain in redacted form and that they were
not to be shared by Plaintiff. However, while the motion was pending, Plaintiff shared them all with
attorneys representing clients in other presently pending cases against Defendants. In fact, the day
preceding the March 13,2019 hearing before the Discovery Commissioner, all sixty-four (64) redacted
prior incident reports were filed by Peter Goldstein, Esq., plaintiff’s counsel in another case to support
amotion against Venetian in the matter of Carol Smithv. Venelian Casino Resort, LLC, case no. A-17-
753362-C. Mr. Galliher did not advise Defendants or the Discovery Commissioner of the disclosure
and public filing of the very same documents the Court then determined to be afforded production
under NRCP 26(c)

5. At the March 13, 2019 hearing, Mr. Galliher, Keith Galliher, Esq., advised the
Discovery Commissioner that when comparing Venetian’s prior incident reports with those received
by Peter Goldstein, Esq., in the Smith matter, there were only four (4) additional reports he felt should
have been part of the sixty-four (64) prior incident reports disclosed by Defendants in this matter.
(See Exhibit B, Transcript of Hearing Before Discovery Commissioner, dated May 13, 2019, at 7, In

13-21.)

R:\Master Case ['older\38378\Pleadings\2Motion to Compel {Incident Reports) (2nd filing).wpd 3 =
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6. On March 25, 2019, 1 sent correspondence to Mr. Galliher responsive to his incorrect
representation at the March 13, 2019 hearing related to the alleged four (4) undisclosed prior incident
reports. {See Exhibit C,)

7. Plaintiff’s objection to the DCRR regarding the redacted prior incident reports was
heard on May 14, 2019, in which the District Judge reversed the DCRR and ordered production of
unredacted reports by Defendants. During that hearing, Mr. Galliher incorrectly represented that he
provided Mr. Goldstein with the redacted prior incident reports which were the subject of Defendants’
motion for protective order before the motion was filed with the Discovery Commissioner on February
1, 2019. (See Exhibit D, Transcript of Proceeding - Objection to DCRR, dated May 14, 2019, at 12,
In 11-13.) Based on a declaration filed by Mr. Goldstein, this representation Mr, Galliher made to the
Court was quite incorrect, (See Exhibit E, Declaration of Peter Goldstein, Esqg., dated February 13,
2019; Exhibit F, Plaintiff’s Replv to Defendant Venetian Casino Resort, LLC’s Opposition to
Plaintiff’s Motion for Terminating Sanctions, filed March 12, 2019, Smith v. VCR, case no. A-17-
75‘3362-(3, at. 2-3, Exhibits 10-11.)

8. The order reversing the April 2, 2019 DCRR was filed on July 31, 2019. (See Exhibit
G, Order, filed July 31, 2019.) Defendants have filed a motion for reconsideration on an order
shortening time.

S. During a May 28, 2019 hearing regarding Plaintiff®s motion for leave to amend the
Complaint to add a claim for punitive damages, Mr. Galliher represented to the Court that he had
evidence that expert David Elliott, PE, had provided deposition testimony about ten (10) years ago in
the matter of Farina v. Desert Palace, Inc., case no. A542232, in which he made recommendations
to Venetian about its flooring which were ignored. Mr. Galliher asserted the following:

And that is the Venelian in the mid-2000s - 2003, 2006, 2007 -- hired David

Elliot . . . to evaluate their floors at the Venetian and make recommendations

concerning how they can make the floors safer. The one thing we've determined so
far, Mr. Elliot told him that under no circumstances is marble an acceptable surface

R:\Master Case Folder\383718\Pleadings\2Motion 1o Compel (Incident Reports) (2nd filing). wpd 4 =
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for a floor such as a hotel/casino like the Venetian. He made recommendations
concerning how they could go from marble to tile and increase the co-efficient of
friction - slip resistance - to the .5 industry standard from where it is now.

(See Exhibit H, Transcript of Hearing on Motion for Leave to Amend, dated May 28, 2019 hearing,
at 14, In 10-23, emphasis added.)
10, During that May 28, 2019 hearing, Mr. Galliher represented to the Court that the David
Elliott deposition testimony from 2009 presented: “a smoking gun big time.” (See id. at 17,1n 2-3.)
11. A transcript of the David Elliott deposition was obtained subsequent to the May 28,
2019 hearing. (Exhibit I, Transcript of David Elliott (taken February 13, 2009), in Farina v. Desert

Palace, [nc., case no. A542232, attached hereto.)

12, Mr. Elliott presented the following testimony in his February 13, 2009 deposition

related to the Venetian:

8 Essentially if you don't have carper down, it's slippery when it's wet,

right?

A, No, sir. There's other tile that you can use that is very aesthetically
pleasing that will meet that standard

o Give me some examples, if vou don't mind

A, You can go into the Venetian. Ido a lot of work for the Venetian and
consulting and litigation, and their tile is slip resistant when wet, and it looks good.

Q. Burt it's not marble flooring?

A. No, it's not marble flooring.

o. Is it tile?

A. It's a ceramic tile.

(See id, at 34, In 12-25, emphasis added.)
13.  Defendants filed a motion for reconsideration related to the Court’s granting Plaintiffs
motion for leave to add a claim of punitive damages on July 3, 2019, which was heard on July 30,
2019, Judge Delaney denied the motion.,
14. I'received correspondence from Mr, Galliher dated June 253, 2019 in which he accused

Defendants of not producing sixty-five (65) prior incident reports in addition to the sixty-four (64)

previously produced. (See Exhibit I, Correspondence from Keith Galliher, Esq., to Michael Royal,

[Uiaster Case Foldert38371 8\ leadings\2Mation lo Compel (Tneident Reports) {2nd filing). wpd 5 =
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Esq., dated 06.25.19.) Mr. Galliher did not produce any documents supporting the information
presented in the chart produced in his June 25, 2019 correspondence.

15, OnlJuly1,2019, Plaintiff filed Plaintiff’s Motion to Compel Testimony and Documents
wherein Plaintiff falsely accused Defendants of failing to provide forty-six (46) prior incident reports
(having reduced the number from sixty-five (65) without explanation). (A copy of Plaintiff’s July 1,
2019 motion, without exhibits, is attached hereto as Exhibit K.)

16.  Defendants filed an opposition to the July 1, 2019 motion to compel, noting that
Plaintiff had completely misrepresented the facts regarding the alleged “undisclosed” prior incident
reports. (See Exhibit L, Opposition to Plaintiff’s Motion to Compel Testimony and Documents and
Countermotion, filed July 12, 2019, (without exhibits) at 10-12, 19-22.)

17, After Defendants exposed Plaintiff”s motion based on massive misinformation, Plaintiff
withdrew the allegation from her previous motion to compel. (See Exhibit M, Plaintiff’s Reply in
Suppori of Her Motion to Compel Testimony and Documents, filed July 25, 2019, without exhibits,
at 4.) There, Plaintiff wrote the following:

After a careful review of the previously disclosed table. the undersigned owes Venetion

and this Honorable Court an apology. The undersigned misinterpreted the notations

of staff on the comparison table they put together and in hindsight should have spent

more time studying the fable and/or clarified the table summaries with staff before

filing this motion.  Since the filing of this motion Venetian has produced all
additional responsive reports. Plaintiffiherefore withdraws this portion of her motion.

({d at4,In 5-10. Emphasis added.)

18.  Defendants did not produce any additional responsive reports to Plaintiff as a result of
her filing the July 1, 2019 motion to compel. Thus, it appears that Plaintiff actually attempted to cover
up one misrepresentation to the Court by creating another one,

19. Inthe Amended Complaint, filed June 28,2019, Plaintiff claims that “In the three years

prior to Plaintiff’s fall there were at least 73 injury slip and fulls on the marble floor in Venetian.”

(See Exhibit N, Amended Complaint, filed June 28, 2019, at 4 In 2-3.) This is not accurate by

R:\Master Casc Folder\383718\Pleadings\2Motion to Compel (Tncident Reports) (2nd filing).wpd 6 -
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Plaintiff’s own admission in her July 25, 2019 filing with the Court. (See Exhibit M at 4, In 5-10.)
20, Inlight of the above, it was therefore shocking to read the following from page five (5)
of Plaintiff’s Motion to Compel Testimony and Documents filed August 5, 2019:

Based on Venetian's evasive behavior, Plaintiff attempted (o verify that the 64 incident
reports were all of the reports responsive to Plaintiff’s request . . . . These efforts
revealed 65 undisclosed reports responsive to the request in this case as well as the
Sailure to produce over 30 reports responsive to requests for production in Smith v.
Venetian, Cohken v. Venetiaun and Boucher v. Venetian. Venetian still has not
produced those 65 missing reports. . . .

(See Plaintiff”s Motion to Compel at 5, In 11-18. Emphasis added.) Therefore, in less than two (2)
weeks following Plaintiff’s apology to both Defendants and the Court for her prior misrepresentation,
Plaintiff has presented it yet again.

21.  Mr. Galliher is known to have already shared unredacted information in his possession
with attorneys representing plaintiff Smith v. Venetian (A-17-753362-C), Cohen v. Venetian
(A-17-761036-C) and Boucher v. Venetian (A-18-773651-C). Mr. Galliher has recently acknowledged
that he is presently in the process of “mining” information from Venetian. This goes beyond normal
discovery and the facts of this case, but is intended to build a repository for other cases as well.

22, Plaintiff’s representation in her motion under I INTRODUCTION is by false by
Plaintiff’s own admission. (See Exhibit M at 4, In 5-10.) Therefore, having Plaintiff once again use
this false allegation as a prelude to her motion to compel is deeply troubling.!

23.  This is not an isolated incident, as Plaintiff’s expert, Tom Jennings, has likewise
provided unsupported, inflated numbers of prior incidents. In a report dated May 30, 2019, Mr.
Jennings made the following proclamation:

i

1

'Note that while Plaintiff’s makes the false assertion of sixty-five (65) “undisclosed” repotts,
she does not move for an order compelling production. She is simply poisoning the well.

R:AMaster Case Folder\3837 | 8\Pleadings\2Motion to Compel {Incident Reports) (2nd filing).wpd 7 -
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It should also be noted that the Venetian Hotel-Casino has experienced 196 slip and
Jall events between January 1, 2012 to August 5, 2016 with the majority of those
events occurring on the marble flooring within the same approximate areq as
plaintiff’s slip and fall.

(See Exhibit O, Expert Rebuttal Report by Thomas Jennings, dated May 30, 2019) at 3.)

24, Atthe July2,2019 deposition, Mr. Jennings testified that the alleged 196 prior slip and
fall incidents referenced in his May 30, 2019 rebuttal report were limited to the Grand Lux rotunda area
where Plaintiff fell, and that they all were due to slips on foreign substances. (See Exhibit P,
Transcript of Tom Jennings Deposition, taken July 2, 2019, at 84, 1n 7-25; 85,1n 1-5; 86, In 12-19; 87,
In 23-25; 88, In 1-3; 89, In 18-25; 90, In 1.)

24, Onorabout July 22,2019, I received the documents reportedly sent by Mr. Galliher to
Mr. Jennings related to the May 30, 2019 rebuttal report. (See Exhibit Q, Correspondence from
Galliher Law Firm (o Thomas Jennings, dated May 31, 2019, PLTF 626-46.)

25, The documents provided by Mr. Galliher related to documents he sent to Mr. Jennings
reportedly documenting 196 prior incidents in the Grand Lux rotunda area from January 1, 2012 to
August 5,2015 actually total 140 once all duplicates and triplicates are eliminated. Further, ofthe 140,
only eight (8) reference the Grand Lux area. It is therefore unclear how Plaintiff and Mr. Jemmings
present numbers (under oath in the case of Mr. Jennings or as an officer of the court in the case of Mr.
Galliher) from sixty-five (65) “undisclosed” prior incident reports or 196 incident reports exclusively
in the Grand Lux area - which neither representations are remotely correct.

26, In this matter, Defendants have produced a total of sixty-six (66) identified prior
incident reports related to stip and falls in the Venetian casino level area.?

27. In his deposition of July 2, 2019, Mr. Jennings testified that he is also retained as an

expert in the matter of Smith, supra. (See Exhibit P at 16, In 18-25; 17, 1n 1-3, In 20-24; 70-73.) Mr.

*Two (2) more were identified and produced since the March 13, 2019 hearing.
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Jennings testified that his testing for coefficient of friction testing in the Smith matter, which is
relatively close in proximity to the Sekera area, tested .90 COF dry, well above the .70 COF dry test
in the Sekera fall area; yet, Mr. Jennings does not consider the Smith fall to be within the Grand Lux
rotunda area. (See id. at 71, In 11-25; 72, In [-25; 73, In 1-9.) Mr, Jennings testified that the
difference in his testing of these two areas on the Venetian marble floor 100 feet of each other in 2018
was due to a myriad of factors, including amount of travel through area, differences in floor care, etc.
(See id. at 72, 1n 20-25; 73, In 1-6.)

28.  Neither Mr. Galliher nor anyone from the Galliher Law Firm contacted me to discuss
the alleged issue with “undisciosed” prior incident reports addressed on pages 5, 12-13 of the pending
motion. Notably, it is not addressed by Mr. Galliher in his August 5, 2019 affidavit. Therefore, there
was no EDCR 2.34 conference address those matters.

29.  This opposition and countermotion is pot brought in bad faith, or for any improper
purpose.

| 30, I declare that true and correct copies of tﬁe following exhibits are attached hereto in

support of this Opposition.

- EXHIBIT TITLE

A Supplemental Responses to Plaintiff’s Requests for Production of Documents and
Materials to Defendant, served 01.04.19

B Transcript of Hearing Before Discovery Commissioner, dated 03.13.19, selected
pages

C Correspondence from Michael Royal, Esq., to Keith Galliher, Esq., dated 03.25,19
Transcript of Proceeding - Objection to DCRR, dated May 14, 2019, selected
pages

E Declaration of Peter Goldstein, Esq., dated February 13, 2019

F Plaintiff”s Reply to Defendant Venetian Casino Resort, LLC’s Opposition to

Plaintiff’s Motion for Terminating Sanctions, filed March 12, 2019, Smith v. VCR,
case no. A-17-753362-C

G Order, filed July 31,2019
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EXHIBIT TITLE
H Transcript of Hearing on Motion for Leave to Amend, dated May 28, 2019,
selected pages
I Transcript of David Elliott (taken February 13, 2009), in Farina v. Desert Palace,
Inc., case no. A542232, selected pages
J Correspondence from Keith Galliher, Esq., to Michael Royal, Esq., dated 06.25.19
K Plaintiff’s Motion to Compel Testimony and Documents, filed July 1, 2019
(without exhibits)
L Opposition to Plaintiff’s Motion to Compel Testimony and Documents and
Countermotion, filed July 12, 2019 (without exhibits)
M Reply to Opposition to Plaintiff’s Motion to Compel Testimony and Documents
and Opposition to Countermotion, filed July 25, 2019 (without exhibits)
N Amended Complaint, filed June 28, 2019
0 Expert Rebuttal Report, Thomas Jennings (dated 05.30.19)
P Transcript of Tom Jennings Deposition, taken July 2, 2019, selected pages
Q Correspondence from Galliher Law Firm to Thomas Jennings, dated May 31,
2019, PLTF 626-46
R Discovery Commissioner’s Report and Recommendation, filed July 9, 2019, in
Botucher v. Venetian Casino Resort, LLC, case no. A-18-773651-C
S Findings of Fact, Conclusions of Law and Order Granting Defendants’ Motion for
Partial Summary Judgment on Mode of Operation Theory of Liability, filed July
23,2019
T Privacy Policy, The Venetian Resort Las Vegas (July 7, 2019),
https:/fwww.venetian.com/policy.html
U Las Vegas Sands Corp. Annual Report 2018
v Zurich American Insurance Policy, No. GLO 0171169-02 at VEN 1453,
\%% Minutes from Discovery Commissioner Hearing, dated June 26, 2019
X Plaintiff’s Motion for Leave to Amend the Complaint, filed April 22, 2019
(without exhibits)
Y Transcript of Proceeding - Motion for Leave to Amend, dated May 28, 2019,
selected pages
Z Transcript of Gary Shulman Deposition, taken April 17, 2019, selected pages
AA VCR Team Member Diseipline History (Gary Shulman)
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| EXHIBIT o TITLE

BB Plaintiff’s Reply in Support of Her Motion for Leave to Amend the Complaint,
filed May 15, 2019, without exhibits

CC Transcript of Proceeding - Motion to Strike Gary Shulman as Witness, June 26,
2019, selected pages

DD Transcript of Proceeding - Motion to Continue, dated July 30, 2019, selected pages

Executed on ’ 5 day of August, 2019.

Wt:}‘ A, OHAL ESQ.
MEMORANDUM OF POINTS ANDAUTHORITIES

L

STATEMENT OF RELEVANT FACTS

This litigation arises from a November 4, 2016 incident occurring when Plaintiff fell in a lobby
area of the Venetian while taking a break from her work station where she was employed as a
salesperson for Brand Vegas, LL.C, working pursuant to an agreement between Venetian and her
employer to sell tickets to Venetian events. At around 12:37 pm, as Plaintiff was en route to the
women’s bathroom located on the Venetian casino level area known as the Grand Lux rotunda.
Plaintiff had walked the area successfully hundreds of times on prior occasions, but claims she fell on
November 4, 2016 from a foreign substance on the floor.

Venetian has produced sixty-six (66) prior reports from November 4, 2013 through November
4,2016 related to incidents occurring in the common area of the Venetian casino level area where the
subjectincident occurred. Plainfiff’s expert Tom Jennings claims to have 196 reports of prior incidents
in the Grand Lux rotunda area alone. While Defendants take issue with those inflated numbers, Mr.
Jennings made the point that even his testing of the same floor 100 feet from the subject incident was

different by .20 COF dry, which he based on a multiple of factors, including amount of use. Therefore,
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Mr. Jennings has made the case for Venetian that all incidents sought by Plaintiff should be limited
to the Grand Lux rotunda area where the subject incident occurred, and not expanded to the entire
property where even Mr. Jennings agrees facts and circumstances are not the same.

I1.

NATURE OF OPPOSITION

Defendants contend that the issue surrounding the production of unredacted reports to those
produced responsive to Plaintiff’s Production Request No. 7 remains an open issue. Defendants have
filed a motion for reconsideration which is pending with the district court. As for the alleged sixty-five
(65) “undisclosed” prior incidents described by Plaintiff, that is an outright misrepresentation designed
to put Defendants in a bad light. It should be stricken and, as discussed further below in Defendants’
countermotion, is worthy of sanctions,

In truth, Plaintiff claims to have evidence of 196 prior similar incidents in the Grand Lux
rotunda area where the subject incident occurred in the five (5) years preceding the subject incident.
That is more than sufficient for Plaintiff to make her case for constructive notice. However, these prior

incident reports are not admissible at trial under Eldorado Club, Ing, v. Graff, 78 Nev. 507, 511, 377

P.2d 174,176 (1962) (“it is error to receive ‘notice evidence’ of the type here [prior incident reports]
Jor the purpose of establishing the defendant’s duiy ™). This is especially true here since the Court held
that the mode of operation theory of liability does not apply to these circumstances. (See Exhibit S,
Findings of Fact, Conclusions of Law and Order Granting Defendants’ Motion for Partial Summary
Judgment on Mode of Operation Theory of Liability, filed July 23, 2019.) Therefore, they arguably
do not meet the criteria of relevance and admissibility under NRCP 26(b)(1). Plaintiff already has the
information she needs for prior incidents, which [eaves the issue of slubsequent incidents.

This Court has previously held that negligence cases arising from temporary transient

conditions like this do not open the way for plaintiffs to obtain evidence of subsequent incident reports.
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(See Exhibit R.) There is no reasonable basis to allow Plaintiff to obtain incident reports subsequent
to her fall. Regarding Plaintiff’s request for any slip testing of the marble flooring, Defendants have
produced what information they have pursuant to NRCP 16.1, which includes testing post incident
which has been disclosed pursuant to NRCP 16,1, This includes areas outside the Grand Lux rotunda
arca where the subject incident occurred.

Plaintiff did not comply with EDCR 2.34 as to the issue of prior incidents reportedly
“undisclosed”; therefore, it is not properly before the Court. That stated, Defendants move the Court
for relief to stop the ongoing harassment by Plaintiff surrounding prior reports.

111

LEGAL ANALYSIS

A. Information Sought by Plaintiff Must Meet the Relevance and Proportional Factors of

NRCP 26(b)(1)
The new version of NRCP 26(b)(1) reads as follows:

Unless otherwise limited by order of the courtin accordance with these rules, the scope
of discovery is as follows: Parties may obitain discovery regarding any nonprivileged
matter that is relevant to any party’s claims or defenses and proportional (o the needs
of the case, considering the importance of the issues at stake in the action, the
amount in controversy, the parties’ relative access to relevant information, the
parties’ resources, the importance of the discovery in resolving the issues, and
whether the burden or expense of the proposed discovery outweighs its likely benefit.
Information within this scope of discovery need not be admissible in evidence to be
discoverable. (Emphasis added.)

Thus, Plaintift must demonstrate that the desired discovery is relevant to her claims here and
that it is proportional to the needs of the case with five factors: 1) importance of issues at stake; 2)
amount in controversy; 3) parties’ relative access to relevant information; 4) parties’ resources; the
importance of the discovery in resolving contested issues; and 5) the burden of proposed discovery vs.
the likely benefit.

Plaintiff claims to have sustained injuries primarily to her neck and back. Her known treatment
is approximately $80,000, to date, thus far all conservative in nature nearly three (3) years post
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incident. Mr. Galliher claims to have knowledge of hundreds of prior incidents beyond the sixty-four
(64) produced by Defendants, which she has never produced.

Plaintiff cannot use the mode of operation theory of liability to demonstrate notice, but must
rely on actual and constructive notice. The prior incident reports under the circumstances are not

admissible for that purpose under Eldorado Club, Inc., supra. As noted further below, the burden upon

Defendants to produce unredacted information of prior incident reports which are not reasonably
calculated to be admissible at trial (which guest information Defendants desire to protect) greatly
outweighs the need and likely benefit to Plaintiff of obtaining this information.

Inlzzo v. Wal-Mart Stores. Inc., 2016 U.S. Dist. LEXIS 12210; 2016 W1. 409694, the plaintiff,

who slipped and fell on a clear liquid within a Las Vegas Wal-Mart store on May 18, 2013, filed a
motion to compel the defendant to produce evidence of prior claims and incidents for the three (3)
years preceding the subject incident. The court evaluated the claim under FRCP 26(b)(1) in light of

Nevada law as set forth in Eldorado Club, Inc., supra. There, the defense had previously produced a

list of prior reported slip ahd falls (as opposed to the actual individual incident repérts). The defense
argued that the potential value of the information sought by the plaintiff was outweighed by the
burden on the defendant to gather the information and its adverse impact on the privacy rights
of third parties. The court denied plaintiff’s motion to compel, concluding as follows: “n
considering the fotality of the circumstances, the Court concludes that the value of the material sought
is outweighed by Defendant’s burden of providing it.” (Id. at4,2016 U.S. Dist LEXIS at *11.) This
is the very argument Defendants are making here. Plaintiff must set forth a reason why she needs
discovery beyond what has been produced by Defendants. If she is already in possession of 196 prior
incident reports for the five (5) years within the area where Plaintiff fell, then she has enough to make
her notice argument.

i
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B. The Issue of Unredacted Reports is Presently Before the District Court

The Discovery Commissioner previously ruled in Defendants” favor on this issue and it was
thereafter presented to the District Court on May 14,2019, Counsel prepared competing orders for the
judge’s signature. The order was not filed until July 31, 2019. Defendants have filed a motion for
reconsideration on an order shortening time, as Defendants contend that this information should be
protected pursuant to NRCP 26(c) and remain redacted as per the Discovery Commissioner’s Report
and Recommendation of April 2, 2019. However, since Plaintiff has raised this issue again before the
Discovery Commissioner, Defendants offer the following by way of response, which in part tracks
Defendants’s argument in the motion for reconsideration pending before the District Court.

1. Privacy Rights of Non-Party Individuals in Unrelated Matters Are Worthy of
NRCP 26(c) Protection

In Rowland v. Paris Las Vegas, 2015 U.S. Dist. LEXIS 105513; 2015 WL 4742502, plaintiff

sued the defendant for injuries atter slipping and falling on a recently polished tile floor. The plaintiff
sought to compel the defendant to identify by name (with phone numbers and addresses) any person
who had complained that the subject flooring was slippery. The court not only found the request to
be overly broad, but also determined that it violated the privacy rights of the persons involved. It
explained as follows:

Further, the Court finds that requiring disclosure of the addresses and telephone
numbers of prior hotel guests would violate the privacy rights of third parties.
"Federal courts ordinarily recognize a constitutionally-based right of privacy that can
be raised inresponse to discovery requests.” Zuniga v. Western Apartments, 2014 U.S.
Dist. LEXIS 83135, at *8 (C.D. Cal. Mar. 23, 2014} {citing A. Farber & Partners, Inc.
v. Garber, 234 F.R.D. 186, 191 (C.D. Cal. 2006}). However, this right is not absolute;
rather, it is subject to a balancing test. Stalbworth v, Brollini, 288 F.R.D. 439, 444
(N.D. Cal. 2012). "When the constitutional right of privacy is involved, 'the party
seeking discovery must demonstrate a compelling need for discovery, and that
compelling need must be so strong as to outweigh the privacy right when these two
competing interests are carefully balanced.'"" Artis v. Deere & Co., 276 F.R.D. 348,
352(N.D. Cal. 2011) (quoting Wiegele v. Fedex Ground Package Sys., 2007 U.S. Dist.
LEXIS 9444, at *2 (5.D. Cal. Feb. 8, 2007)). "Compelled discovery within the realm
of the right of privacy 'cannot be justified solely on the ground that it may lead to
relevant information." Id. Here, Plaintiff has not addressed these privacy concerns,
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much less demonstrated that her need for the information outweighs the third party
privacy interests. Therefore, the Court will not require Defendant to produce
addresses or telephone numbers in response to Interrogatory No. 3.

(Id. at *7, Emphasis added.)

What has Plaintiff done to demonstrate a “compelling need for discovery” of the names of prior

Venetian guests involved in incidents under 26(b)(1) in light of Eldorado Club, Inc? She has not

presented anything which would allow the Court to carefully consider the balance of interests
surrounding the subject guest information,

In Bibie v. Rio Props., Inc., 246 F.R.D. 614, 2007 U.S. Dist. LEXIS 80017, the United States
District Court for the Central District of California that a guest who fell at the Rio Hotel in Las Vegas
on May 27, 2006 was only entitled to redacted prior incident reports produced in discovery to protect
guest privacy rights. Like the court in Rowland, supra, the Bible court balanced the right to privacy
of those identified on prior incident reports with the need for the plaintiff to have their contact
information. It concluded:

Here, the rights of third parties can be adequately protected by permitting defendant

to redact the guest’s complaints and staff incident reports to protectthe guest's name

and personal information, such as address, date of birth, telephone number, and the

tike. With the limitations set forth herein, the Court grants plainfiff's motion to compel,

in parf, and denies it, in part,

(Id at 620-21, 2007 U.S. Dis. LEXIS 80017 at *16-17, Emphasis added.)’

Federal courts in other jurisdictions have likewise agreed. In Dowell v Griffin, 275 F.R.D. 613,

620 (S.D. Cal. 2011), while ordering production of reports arising from other complaints, the court

specifically held that "Plaintiff has no need of sensitive personal information that may be found . . .

3See also Lologo v. Wal-Mart Stores, Inc., 2016 U.S. Dist. LEXIS 100559; 2016 WL 4084035
(the defense’s motion in limine to exclude all evidence of prior slip/fall incidents involving a
temporary transitory condition of a foreign substance was granted, based on the Nevada courl’s ruling
in Eldorado Club, In¢.); Caballero v. Bodega Latina Corp., 2017 U.S. Dist. LEXIS 116869, 2017 WL
3174931 (plaintiff denied requested prior incident reports under the relevancy requirement of FRCP
26(b)(1), relying on Eldorado Ciub, Inc., supra).
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Thus, any phone number, address, date of birth, social security number, or credit card number

should be redacted.” (Id. Emphasis added). The court went further to protect the confidentiality of
information so produced by ordering that only the plaintiff, his counsel, and experts have access to the
redacted materials, and that any copies be returned to the defendant at the conclusion of the case. (/d)
This is the protection sought by Defendants here.

Similarly, in Shaw v. Experian Info. Sols.. Inc.,, 306 F.R.D. 293, 299 (S.D. Cal. 2015), the

California federal district court ordered that certain banking records produced by the defendant with
the limitation that any private identifying information was to be redacted. The Shaw court noted that
the redaction of private personal information adequately addressed the defendant’s concerns for
privacy. Again, this is all Defendants are seeking presently from the district court.

The above cases support Defendants’ position in this case - that protection of sensitive personal

information of anyone not a party to this suit should be redacted. Certainly, under Eldorado Club. Inc.,

which provides the prior incident reports in circumstances such as those present here are not
admissible, it is questionable whether Plaintiff has- a right to them at all.

The incident reports at issue in this case contain the sensitive, and private information of
individuals who are not parties to this lawsuit, and who are not believed to have any information, facts
or circumstances surrounding Plaintifts’s allegations. The only benefir sought by Plaintiff here is her
desire to contact hundreds of persons to apparently find someone who knows something about the
subject incident or perhaps to have someone wholly unrelated to the incident describe how or why
Plaintiff fell. Inaddition, Plaintiff plans to share all private guest information with other attorneys her
counsel desires, to be filed again and again with the court in various litigated matters. Plaintiff’s
curiosity and her counsel’s desire to “mine " information to share with multiple other attorneys within
the local plaintiff’s bar is not enough to outweigh the rights of privacy by those guests identified in

prior incident reports.
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2. Venetian Has Business Interests to Protect Private Guest Information

It is Venetian’s policy to protect against the dissemination or disclosure of its guests’ or
visitors’ personal, private, and confidential information. Second, mass dissemination of Venetian’s
guests’ private information is the equivalent to a data breach, thereby exposing Venetian to additional
third-party claims. Plaintiff has recently requested that Defendants re-produce all of Venetian incident
reports involving slips/falls on the marble flooring from May 1999 to the present, without the
redactions of Defendant’s guests’ private, confidential, and protected personal information, which
inherently includes medical or health related information. Defendant opposes Plaintiff’s request and
has filed a motion for protective order that is presently before the Discovery Commissioner.
Furthermore, Defendants do not have the guests’/visitors’ authority to disseminate their personal,
private information to any other party.

Absent a showing by Plaintiff of a substantial need for the personal information
pertaining to third-parties that were not involved in the subject incident, Plaintiff should not be
provided the same. Because Defendants must seek and obtain a waiver with respect to disclosure of
a third-party’s personal information, Plaintiff should identify any such need on a case-by-case, or
incident-by-incident basis.

As established below, good-cause exists for to support an order providing that Venetian's
guests’ respective personal, private information contained in Incident Reports remain redacted.

Venetian’s Data Privacy Policy (“Privacy Policy™) states in relevant part, as follows:

This is the Data Privacy Policy (“Privacy Policy”) of Venetian Casino Resort, LLC

and its parent, affiliate and subsidiary entities (collectively, the “Company”) located

in the Uniled States. ... This Privacy Policy applies to activities the Company engages

in on its websites and activities that are offline or unrelated to our websites, as

applicable. We are providing this notice to explain our information practices and the

choices you can make about the way your information is collected and used.

This Privacy Policy sets forthithe principles that govern our treatment of personal data.

We expect all employees and those withwhom we share personal data to adhere to this
Privacy Policy.
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The Company is committed to protecting the information that our guests, prospective

gt iasarphasarlsipisineahsidps Tie Piny Riyqrisbdpoomidbihayfmita nakmdégbdges

prospective guests, patrons, employees, suppliers and others who do business with the Company.

(See Exhibit T, Privacy Policy, The Venetian Resort Las Vegas (July 7, 2019),

https:/fwww.venetian.com/policy.htm! at 1, Emphasis added.)

Venetian’s Privacy Policy describes to Venetian’s guests (and prospective guests) that Venetian
collects its guests” personal data or information, stating in relevant part as follows:

We only collect personal data that you provide to us, or that we are authorized to
obtain by you or by law. For example, we obtain credit information fo evaluate
applications for credit, and we obtain background check information for employment
applications. The type of personal data we collect from you will depend on how you
are interacting with us using our website, products, or services. For example, we may
collect different information from you when you make reservations, purchase gift
certificates or merchandise, participate in a contest, or contact us with requests,
Sfeedback, or suggestions. The information we collect may include your name, title,
email address, mailing information, phone number, fax number, credit card
information, travel details (flight number and details, points of origin and destination),
room preferences, and other information you voluntarily provide.

({d at3.)

Venetian’s Privacy Policy includes offering Venetian’s guests an opportunity to choose what
persenal information, if any, is shared with outside entities. Specifically, Venetian’s Privacy Policy
provides the following:

For all personal data that we have about you, you have the following rights and/or
choices that we will accommodate where your requests meet legal and regulatory
requirements and do not risk making other data less secure or changing other data:

Opt Out, Object, Withdraw Consent: You can always choose not to disclose certain
information to us. Where we rely on your consent to process your personal data, you
have the right to withdraw or decline consent at any time. If you have provided us
with your email address and you would like to stop receiving marketing emails from
us, click on the unsubscribe link at the bottom of any of our email communications. If
you do not wish to receive marketing communications from us via direct mail, or if you
want to request that we do not share your contact information with our marketing
pariners, please contact us using the methods in the Contact Us section and include
your name, address, and any other specific contact information that you wish to
restrict.

Access, Correct, Update, Restrict Processing, Erase: You may have the righi (o access,
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Our failure to maintain the integrity of our information and information systems, which
conlain legally protected information about us and others, could happen in a variety
of ways, including as a result of unauthorized access, breach of our cybersecurity
systems and measures, or other disruption or corruption of our information systems,
software or data, or access to information stored outside of our information systems,
and could impair our ability to conduct our business operations, delay our ability to
recognize revenue, compromise the integrity of our business and services, result in
significant data losses and the theft of our IP, damage our reputation, expose us to
liability to third parties, regulatory fines and penalties, and require us to incur
significant costs to maintain the privacy and security of our information, network and
data.

ke ok ok

Our business requires the collection and retention of large volumes of data and
non-electronic information, including credit card numbers and other legally protected
information about people in various information systems we maintain and in those
maintained by third parties with whom we contract and may share data. We also
maintain important internal company information such as legally protected
information about our employees and information relating to our operations. The
integrity and protection of that legally protected information about people and
company information are important to us. Our collection of such legally protected
information about people and company information is subject to extensive regulation
by private groups such as the payment card indusiry as well as domestic and foreign
governmental authorities, including gaming authorities. If a cybersecurity or privacy
event occurs, we may be unable to satisfy applicable laws and regulations or the
expectation of regulators, employees, customers or other impacted individuals.

(See Exhibit U, Las Vegas Sands Corp. Annual Report 2018 at 32.)
Lastly, and perhaps most importantly, mass disclosure of Venetian’s guests’ personal
information subjects Defendants to additional direct liability from those whose personal, private
information is disclosed without first granting their respective consent or authority. As noted in

Defendants’ casualty insurance policy, Defendant is not insured for the following:

“Personal and advertising injury” arising out of any access to or disclosure of an
Ly
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person's or organization’s confidential or personal information, including patents,

trade secrets, processing methods, customer lists, financial information, credit card

information, health information or any other type of nonpublic information. This

exclusion applies even if damages are claimed for notification costs, credit monitoring

expenses, forensic expenses, public relations expenses or any other loss, cost or

expense incurred by you or others arising out of any access to or disclosure of any

person's or organization’s confidential or personal information.
(See Exhibit V, Zurich American Insurance Policy, No. GLO 0171169-02 at VEN 1453. Emphasis
added.) Therefore, where Venetian is forced to provide personal information of its guests, which
information is then disseminated indiscriminately as will most certainly happen here, Venetian is not
only subject to litigation by may not have insurance coverage related to any such action.

These are the primary arguments presented to the District Court regarding Defendants’ desire
for protection of this information under NRCP 26(c). Defendants are in the process of exhausting
remedies and are merely suggesting that this issue is not yet ripe to be before the Discovery

Commissioner.

B. Rule 30(b)(6) Deposition Topics

Plaintiff has attached an April 5, 2019 request for NRCP 30(b){6) deposition as Exhibit 5 to
the pending motion, which has only four (4) topics. Asnoted in a separate motion for protective order
filed by Defendants on August 5, 2019, Plaintiff’s number of topics has actually increased to eighteen
(18), where she is seeking twenty (20) years of information from May 1999 to the present.

1. Plaintiff is Not Entitled to Discovery of Subsequent Incidents

As noted further below, Defendants object to producing information related to subsequent
incidents in this matter. First, it is a slip and fall from a temporary transitory condition. Therefore,
evidence of subsequent incidents will not help Plaintiff establish constructive or actual notice. Tt does
not meet the requirements of NRCP 26(b)(1) of relevance or proportionality. This is merely amining
operation by Mr. Galliher which goes well beyond this particular litigation and is an abuse of the

discovery process.
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2. Defendants Have Produced NRCP 16.1 Expert Reports In Their Possession

Regarding Plaintiff’s demand for testing of coefficient of friction, the Court has previously
determined that production of such testing is privileged unless it is produced pursuant to NRCP 16.1.
(See Exhibit W, Minutes from Discovery Commissioner Hearing, June 26, 2019.) Defendants have
previously produced to Plaintiff coefficient of friction testing from Tom Jennings and Joseph Cohen,
Ph.D., in the Smith litigation, performed in 2018. This testing, along with testing performed in the
instant litigation, are all of the known tests performed and produced pursuant to NRCP 16.1 in the time
period requested. If Plaintiffis requesting slip testing performed by expert consultants not identified
pursuant to NRCP 16.1 from November 4, 2013 to present, then Defendants assert a privilege to the

extent any exist.’

C. Plaintiff is Not Fntitled to Subsequent Incident Reports in a Simple Negligence Case

Arising From an Alleged Temporary Transitory Conditien on an Interior Floor

Plaintiff rightly notes in the motion to compel that there is no Nevada law supporting her
motion for an order compelling Defendants to produce subsequent incident reports under the present
circumstances where Plaintiff claims o have slipped and fallen due to a foreign substance on the floor.
Keep in mind that Plaintiff presented to Venetian property approximately six (6) days per week from
December 28, 2015 to November 4, 2016 and walked through the subject Grand Lux rotunda area

hundreds without incident. Then, on November 4, 2016, she allegedly encountered a liquid substance

“Under NRCP 26(b)(4)(D)(ii) of the Nevada Rules of Civil Procedure, a party may not discover
facts known or opinions held by an expert who is not expected to be called as a witness at trial except
upon a showing of exceptional circumstances. I[n fact, under NRCP 26(b)(3), Plaintiff is not entitled
to drafts of any reports or disclosures required under NRCP 16., 16.2(d), 16.2(¢), 16.205(d), 16.205(e),
or NRCP 26(b)(1), “regardless of the form in which the draft is recorded.” Further, NRCP 26(b)3)
protects communications between a party’s attorney and any retained expert witness, with only a few
exceptions. Under NRCP 26(b)(4)X(D), “a party may not, by interrogatories or deposition, discover
Jacts known or opinions held by an expert who has been retained or specifically employed by another
party in anticipation of litigation or to prepare for trial and who is not expected to be called as a
witness at trial.”
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and then fell. Those facts alone provide that there is nothing wrong with the Venetian floor untii the
substance was allegedly introduced. So, what would the production of subsequent incidents do for
Plaintiff? What has she done to meet the relevance and proportionality requirements of NRCP
26(b)(1)?

The leading case cited by Plaintiff, Hilliard v. A. H Robins Co., 148 Cal, App. 3d 374,196 Cal.
Rptr. 117 (Ct. App. 1983), is a product defect case. None of the string of cases cited by Plaintiff
thereafter support her assertion that she is entitled to subsequent incident reports in a simple negligence
case such as this. (See Plaintiff’s Motion to Compel at 15-16 (Schaffer v. Edward D. Jones & Co.,
1996 S 94, 552 N.W.2d 801 (1996) (securities fraud); Roth v. Farner-Bockern Co., 667 N.W.2d 651
(S.D.2003) (wrongful termination, discrimination); Boshears v. Saint Gobain Calmar, Inc., 272 S.W.3d
215, 226 (Mo. Ct. App. 2008) (negligence action arising from explosion with discovery allowed to
address subsequent remedial measures); Bergeson v. Dilworth, 959 F.2d 245 (10th Cir. 1992) (relates
to the admission of post incident letters written by others related to the subject incident relevant to the
subjectevent); S’mi[h v, [ngersoll-Rand Co.,2 14 E3d1235,1249(1 0% Cir. 2000) (product defect case);
GM Corp. v. Mosely, 213 Ga. App. 875 (Ga. Ct. App. 1994) (product defect case); Wolfe v.
McNeil-PPC Inc., 773 F. Supp.2d 561 (E.D. Pa. 2011) (product defect case); Coale v. Dow Chem. Co.,
701 P.2d 885 (Colo.App. 1985) (product defect case);, Palmer v. A.H Robins Co., 684 P.2d 187 (Colo.
1984) (product defect case); Hoppe v. G.D. Searle & Co., 779 F Supp. 1413 (S.D.N.Y. 1991) {(product
defect case).)

Defendants cannot find one Nevada case supporting Plaintiff’s motion to compel them to
produce subsequent incident reports in a simple negligence action such as this one. What punitive
conduct has Plaintiff presented in her Amended Complaint? She claims “there were at least 73 injury
slip and falls on the marble floors in Venetian” in the three years prior to her slip and fall. (See Exhibit

N at 4, In 2-3.) First, by Plaintiff’s own admission, the number 73 is false, as Defendants have
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produced only sixty-six (66) total and Plaintiff stated to the Court on July 25, 2019 that Venetian had
produced all known information regarding prior falls from November 4, 2013 to November 4, 2016.
(See Exhibit M at 4, In 4-10.) That stated, millions of people walk through the Venetian annually, Tt
is a very large property. Plaintiff has evidence of sixty-six (66) prior incidents and that is enough to
trigger punitive damages? Again note that of the alleged 196 prior incidents which Plaintiffreportedly
produced to Mr. Jennings, only eight (8) identified as Grand Lux. Plaintiff is playing games and is
hoping to persuade the Court to play along with her mining expedition.

The Discovery Commissioner has previously ruled on this very issue: Subsequent incident
reports do not need to be provided, because liguid on a walkway is a transient condition. (See
Exhibit R at 3, In 17-18.) There is no basis to support Plaintiff’s motion to compel the production of
subsequent incident reports in a slip and fall case from a temporary transitory condition based on
negligence,

D. Plaintiff is Not Entitled to Request Information Related to What Measures Were Taken
to Locate and Produce Security Incident Reports

This section of Plaintiff’s motion is most interesting as she once again resurrects her blatant
misrepresentation that Venetian has withheld prior incident reports. She writes:

Venetian has shown time and again in this case, in Cohen v. Venctian, in Smith v,
Venetian and in Boucher v. Venetian, that it simply cannot be trusted to fully and
Sairly disclose incident reports. As previously discussed, Plaintiff has repeatedly
caught Venelian selectively disclosing incident reports. Venetian initially disclosed 64
redacted reports. After consulting with counsel in the Smith v. Venetian matter and
the Cohen v. Venetian matter and sorting through prior couri filings Plaintiffs counsel
discovered that the Venetian left out numerous reports responsive to Plaintiffs
Request for Production No. 7. Venetian did the same thing in Smith v. Venelion,
leaving out 35 incident reporis and also in Boucher v. Venetian, leaving out 32 incident
reports. (See, e.g. Motion for Case Ending Sanctions in Smith v, Venetian attached as
Exhibit "9" at 4:7-10, 5:5, and; Excerpts of Motion to Amend in Boucher v. Venetian
attached as Exhibis "10" ar 7:19-11:18)

From these filings it is evident that Venetian has engaged in a deliberate pattern of evasive

discovery abuse in at least four cases in the last 6 months and therefore cannot be trusted
to fairly disclose documents.
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(See Plaintiff’s Motion to Compel at 12, In 16-27; 14, In 1, Emphasis added.)

Plaintiff then requests NRCP 37(b) sanctions. (/d.) Unfortunately, Plaintiff was not finished
with her inflammatory and unsubstantiated allegations. She continues:

Venetian chose to engage in a game of “hide the ball.” This choice makes it necessary

Jor Plaintiff to ask about the measures Venetian took to locate and produce incident

rgusbdmanlyomygusveertddzdhovofiteaniiggosatioviereanleadliifefie TisteaivgfeCran
ensure that Venelfian complies with the Discovery Rules.

(Id. at 13, In 8-12. Emphasis added.)

Again, to put this into proper perspective, Plaintiff humbly acknowledged to the Court on July
25,2019 that Venetian has provided all known incident reports. (See Exhibit M at 4, In 4-10.) How,
then, does Plaintiff return to this Honorable Court less than two (2) weeks later and present this kind
of scandalous report in order to persuade the Court to rule in her favor? It is just beyond the pale.

Plaintiff” s motion to compel this information is not supported by the law. Plaintiff has not met
the factors of NRCP 16.1 of relevance and proportionality. Worse, she has badly misrepresented the
facts to the Court. For that reason alone, Plaintiff’s motion should be denied. In fact, Plaintiff’s entire
motion to compel is without merit and should be denied in its entirety.

COUNTERMOTION TO STRIKE FALSE ACCUSATIONS LEVIED BY PLAINTIFF IN

“L. INTRODUCTION” AND “LEGAL ARGUMENT” SECTION “IIL.D.” WITH
APPROPRIATE SANCTIONS

Defendants have been unfairly accused and maligned by Plaintiff in the motion to compel.
Defendants therefore move to strike the false allegations set forth by Plaintiff related to Defendants’
alleged failure to produce any prior incident reports between November 4, 2013 and November 4,
2016. These false allegations are presented to the Court for one purpose - the put Venetian in a bad |
light, in inflame the Court and obtain a desired ruling in Plaintiff’s favor.

As noted above, Plaintiff was apparently so embarrassed by falsely accusing Defendants of
failing to produce “undisclosed” prior incident reports in the previous motion to compel filed on July

1,2019 that she offered apologies to the Court as well as to Defendants. (See Exhibit M at 4, In 4-10.)
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In so doing, however, Plaintiff made another false statement: “Since the filing of this motion Venetian
has produced all additional responsive reports.” (See id. at4, In 8-9.) So, in an apparent effort to
save face, Plaintiff covered up a lie with another lic. To be clear, Defendants have not provided
Plaintiff with any “additional responsive reports” between July 1, 2019 and July 25, 2019, Plaintiff
should be ordered to account for that false representation.

Defendants would likely have simply let that bogus comment by Plaintiff slide were it not for
the fact that she turned around and, despite her representation that Venetian had been wholly compliant
with production of prior incident reports as of July 25, 2019, now claims just the opposite. In fact,
Plaintiff now claims that Venetian cannot be trusted and must be punished because it has NOT
complied with requests for prior incidents. (See Motion to Compel at 12-13.)

Unfortunately, this is not the first time Plaintiff has misrepresented facts to the Court in order
to sway it to act in her favor, which is what makes this latest episode all the more troubling - as it is
clearly not unintentional.

1. March 13, 2019 Hearing - Motion for Protective Qrder

Atthe March 13,2019 hearing before the Discovery Commissioner, Mr. Galliher did not advise
the Court that he had provided copies of all sixty-four (64) redacted prior incident reports to Peter
Goldstein, Esq., on February 7, 2019, six (6) days after the motion for protective order was filed by
Defendants, nor did he advise the Court that one day prior to the hearing, March 12, 2019, Mr.
Goldstein had filed all sixty-four (64) prior incident reports with the court in the Smit# litigation to
support a motion. During the March 13, 2019 hearing, Mr. Galliher argued that Defendants had only
produced sixty-two (62) reports over five (5) years. (See ExhibitBat 7, In 13-21.) In fact, Defendants
produced sixty-four (64) reports over three (3) years. Mr. Galliher then falsely alleged that there were
(4) reports he obtained from Mr. Goldstein that Venetian had not provided. (See id) The

representation was not true and Defendants were forced to respond to reconcile the matter.
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(See Exhibit C.) It was not until later that I discovered that Mr. Galliher had delivered a copy of all
the prior incident reports at issue before the Discovery Commissioner to Mr. Goldstein on February
7,2019. (Exhibit E; Exhibit V at 2-3, with attached Exhibits 10-11.) Thus, when Mr, Galliher stood
before the Discovery Commissioner on March 13,2019, he did not advise the Court or defense counsel
of the above, and said nothing of what he had done by producing deemed protected to documents to
Mr. Goldstein when the Court granted the protective order.

2. May 14, 2019 Hearing on Plaintiff’s Objection to DCRR

At the May 14, 2019 hearing on Plaintiff’s objection to the April 2, 2019 DCRR granting the
NRCP 26(c) protective order on prior incidents, Mr. Galliher represented: “This was done right up-
Jront. The minute I got the information, I - I exchanged it with counsel [Peter Goldstein]. George
Bochanis also got aser.” (See Exhibit D, Transcript of Proceeding - Objection to DCRR, dated May
14,2019,at 12, [n 11-13.) Mr, Galliher also related to the Court that he shared information with Mr.
Goldstein and others "well before there was any talk about a Protective Order” and that it was
“shared well before there was ever a motion practice filed before the Discovery Commissioner.” (See
id. at 16, In 1-6.) That is false, considering the motion for protective order was filed on February 1,
2019 and the prior incident reports were not produced to Mr. Goldstein until February 7, 2019.
(See Exhibit E,)

3. Motion for Leave to File Amended Complaint

Plaintiff filed a motion with the court for leave to allege punitive damages against Venetian.
In so doing, Plaintiff falsely reported that there were “466-700 injury falls in the last five pears” and
that Venetian had only disclosed sixty-four (64) of those reports. (See Exhibit X, Plaintiff’s Motion
Jor Leave to Amend the Complaint, filed April 22,2019, at 2, 16-27. Emphasis added.) Mr. Galliher
has no evidence to support this claim. This is especially evident in light of Plaintiff’s admission that

the sixty-four (64) prior incident reports produced as of July 25, 2019 is correct and deemed to be in
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full compliance. (See Exhibit M, In 4-10.) At the May 28, 2019 hearing on the motion, Mr. Galliher
also misrepresented to the Court that David Elliott, PE, had some ten (10) years previous advised
Venetian to change out all its marble flooring because it was deemed so dangerous. (See Exhibit Y,
Transcript of Proceeding n Motion for Leave fo Amend, dated May 28, 2019, at 14, rln 8-23.) That
representation was completely false. (See Exhibit [.) However, it appears to have been made for the
purpose of swaying the Court to grant the motion. Mr. Galliher further falsely represented to the Court
that former Venetian employee, Gary Shulman, was: “Harassed and eventually fired . . . who had
never received writfen warnings in his 13 years of work for Venetian.” (See Exhibit Y at 8,1n22-25.)
Mr. Galliher was at Mr. Shulman’s deposition taken on April 17, 2019 and was, therefore, well aware
that Mr, Shulman acknowledged that he had numerous warnings in his employment with Venetian well
before he was terminated. (See Exhibit Z, Transcript of Gary Shulman Deposition, taken April 17,
2019, at 16, In 10-16; 51, In 15-25; 52, In 1-12 (testifying that he had multiple disciplinary warnings
prior to June 20‘18); Exhibit AA, VCR Team Member Discipline History (Gary Shulman). See also
Exhibit BB, Plaintiff’s Reply in Support of Her Motion for Leave to Amend the Complaint, filed May
15, 2019 (without exhibits), at 5, In 15-17, Mr. Galliher falsely asserting that Mr. Shulman was
terminated “within 60 days of his dispute with Mr. Royal” which counsel knew to be incorrect, as Mr.
Shulman was actually terminated seven (7) months after his June 28, 2018 meeting with defense
counsel, only after he threatened a co-worker.)’

4, Motion to Strike Garv Shulman as Witness

Defendants filed a motion to strike Gary Shulman as a witness and for a protective order, which
was heard by the Discovery Commissioner on June 26, 2019. (See Exhibit CC, Transcript of

Proceeding - Motion to Strike Gary Stulman as Witness, June 26, 2019.) During the hearing, Mr.

*Also in the Reply, Mr. Galliher again falsely asserted there were 466-700 injury slip/falls at
Venetian for the preceding five years, and that the sixty-four produced by Venetian was a small fraction
of what has occurred. (See Exhibit Z at 2, In 21-27.)
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Galliher was expressly asked why he considered communications between Venetian counsel and
employee Sang Han privileged, but not between Mr. Shulman and defense counsel. (See id. at 16, In
7-9.) Mr. Galliher responded that Mr. Han was “the head of housekeeping . . . the boss man of the
department . . . that investigated the full.” (See id. at 16,1n 7-16.) That information was completely
false. Ascounselis aware, from having taking Mr. Han’s deposition, Mr. Han was an assistant director
ofhousekeeping, was on a break, was a mere percipient witness to the incident (coming upon the scene
moments after it occurred) and did not perform any investigation of the fall. That representation was
grossly misleading and was not at all inconsequential.

3. Hearing on Plaintiff’s Motion to Continue

At the July 30, 2019 hearing on Plaintiff’s Motion to Continue Trial and Extend Discovery
Deadlines, Mr, Galliher made the following misrepresentation to the Court regarding Plaintiff’s
apparent desire to now have surgery: “So we saw the July note [from Dr. Smith, recommending

surgery] and it was like, okay. And she was redeposed. She testified, hey, if I'm going to have to have

this done, I'll have it done. So we know she's going to have surgery.” (Exhibit DD, Transcript of
Proceeding - Motion to Continue, July 30, 2019 at 28, In 10-13. Emphasis added.) In fact, Plaintiff
was not redeposed and, therefore, could not have so testified. When confronted by the Court with this
statement, Mr. Galliher excused himself with the following: “He [defense counsel] redeposed Mr.

Schulman. He's redeposed several witnesses.” (See id, at 33, In 6-16.) In fact, as Plaintiff is well
aware, Defendants have not redeposed any witnesses.

The above are only a few examples of the pattern Mr, Galliher has followed when it comes to
representations to the Court. Per NRCP 11(b), counsel signing a brief filed with the Court certifies
“that to the best of the person’s knowledge, information, and belief, formed afier an inquiry
reasonable under the circumstances . . . “ that the allegations are not presented for any improper

purpose, the claims are not nonfrivolous and have evidentiary support. Here, in the instant motion,
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Plaintiff has once again falsely accused Defendants of withholding sixty-five (65) prior incident reports

and used that false information to present Defendants in a bad light. It is simply unfair and it forces

Defendants to expend a great deal of time and resources responding to them, as has occurred here.
Defendants therefore move for an order striking Plaintiff’s false accusations in the pending

motion regarding the alleged failure to produce prior incident reports. Defendants further move for

a finding that Plaintiff now has in her possession all incident reports to which she is entitled under the

circumstances of the case, in light of Venetian’s full production (by Plaintiff’s admission) for the years

November 4, 2013 to November 4, 2016, plus Plaintiff’s reported possession of 196 prior incident

reports in the Grand Lux rotunda area per testimony from expert Tom Jennings (as Defendants are

being harassed with discovery seeking information back to May 1999). Alternatively Defendants

further move for an order limiting all future discovery regarding prior incidents to the Grand Lux

rotunda area where the subject incident occurred (and where Mr. Jennings claims the 196 prior

incidents referenced in his May 30, 2019 report occurred). Finally, Defendants move for sanctions

against Plaintiff for forcing them (o once again respond to her previously acknowledged unfounded

allegations related to alleged refusal to provide “undisclosed” prior incident reports.
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CONCLUSION

Based on the foregoing, Defendants hereby respectfully submit that Plaintiff’s Motion to
Compel Production of Testimony and Documents must be denied in its entirety. Defendants further
hereby move by way of countermotion for an order finding that Plaintiff has received all incident
reports to which she is entitled in the course of discovery and for appropriate monetary sanctions for
forcing Defendants to respond to Plaintiff’s frivolous claims,

DATED this ﬁ day of August, 2019,

ROYAL ILES LLP

arm Springs Rd.
on, NV 89014
Aftorney for Defendants
VENETIAN CASINO RESORT, LLC and
LAS VEGAS SANDS, LLC
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the M day of August, 2019, and pursuant to NRCP 5(b), I
caused a true and correct copy of the foregoing OPPOSITION TO PLAINTIFF’S MOTION TO
COMPEL TESTIMONY AND DOCUMENTS AND COUNTERMOTION TO STRIKE FALSE
ACCUSATIONS LEVIED BY PLAINTIFF IN “I. INTRODUCTION” AND “LEGAL
ARGUMENT” SECTION “IIL.D.” WITH APPROPRIATE SANCTIONS o be served as follows:

by placing same to be deposited for mailing in the United States Mail, in a sealed
envelope upon which first class postage was prepaid in Las Vegas, Nevada; and/or

to be served via facsimile; and/or

\/ pursuant to EDCR 8.05(a) and 8.05(), to be electronically served through the Eighth
Judicial Court’s electronic filing system, with the date and time of the electronic service
substituted for the date and place of deposit in the mail; and/or

to be hand deliversd;
to the attorneys and/or parties listed below at the address and/or facsimile number indicated below:

Keith E. Galliher, Jr., Esq.

THE GALLIHER LAW FIRM

1850 E. Sahara Avenue, Suite 107

Las Vegas, NV 89104

Attorneys for Plaintiff

Facsimile: 702-735-0204

E-Service: kgalliher@igalliherlawfirm.com
dmoenevi@galliherlawfirm, com
gramos@galliherlawfirm.com

srayimealliherlawfirm.com
An @mployee of ROYAL & MILES LLP
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ROYAL & MILESLLP
1522 W Warm Springs Road

Henderson NV 89014
Tel: (702) 471-6777 4 Fax: (702) 531-6777
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ELECTRONICALLY SERVED
1/4/2019 10:33 AM

RFP

Michael A. Royal, Esq.

Nevada Bar No. 4370

Gregory A. Miles, Esq.

Nevada Bar No. 4336

ROYAL & MILES LLP

1522 West Warm Springs Road
Henderson Nevada 89014

Tel:  702-471-6777

Fax: 702-531-6777

Email: mroyalt@royalmileslaw.com
Arttorneys for Defendants
VENETIAN CASINO RESORT, LLC and
LAS VEGAS SANDS, LLC

DISTRICT COURT

CLARK COUNTY, NEVADA

JOYCE SEKERA, an Individual; CASE NO.:  A-18-772761-C
DEPT.NO.: XXV
PlaintifT,

Y.

VENETIAN CASINO RESORT, LLC, d/b/a
THE VENETIAN LAS VEGAS, a Nevada
Limited Liability Company; LAS VEGAS
SANDS, LLC d/b/a THE VENETIAN LAS
VEGAS, a Nevada Limited Liability Company;
YET UNKNOWN EMPLOYEE; DOES I
through X, inclusive,

Defendants.

SUPPLEMENTAL RESPONSES TO PLAINTIFF’S REQUESTS FOR PRODUCTION OF
DOCUMENTS AND MATERIALS TO DEFENDANT

TO:  Plaintiff JOYCE SEKERA; and
TO: Keith E. Galliher, Jr., Esq.; her attorney:

Pursuant to Rules 26 and 36 of the Nevada Rules of Civil Procedure, Defendant VENETIAN
CASINO RESORT, LLC, and LAS VEGAS SANDS, LLC, by and through their counsel, ROYAL &
MILES LLP, responds to Plaintiff’s first requests for production of documents and materials as

follows:
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REQUEST NO. 1:

All written, oral, or recorded stafements made by any party, witness, or any other person or
persons with knowledge of the incident described in Plaintiffs Complaint.

RESPONSE NO. 1:

Defendants object to the extent this request seeks information protected by attorney/client
privilege and/or attorney work product privilege. Without waiving said objection, Defendants refer
to their disclosures pursuant to NRCP 16.1, documents 2-9, and all supplements thereto, Discovery
is continuing.

REQUEST NO. 2:

Any and all accident and investigative reports, films, video tapes, charts, plats, drawings, maps
or pictures and/or photographs of any kind which has, as its subject matter, the incident described in
Plaintiffs Complaint.

RESPONSE NO. 2:

See Response No. 1.

REQUEST NO. 3:

A complete copy of the Defendant's insurance carriers and/or risk management pre-litigation

claim file.

RESPONSE NO. 3:

Objection. Thisrequest lacks foundation, assumes facts not in evidence, seeks information that
is protected from disclosure by the attorney/client and/or attorney work product doctrine. Without
waiving said objection all known discoverable documents regarding the investigation of the loss have
been produced. See Defendants' NRCP 16.1 early case conference disclosures, documents 2-9, and

all supplements thereto. Discovery is continuing,
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REQUEST NO. 4:

The names of all expert witnesses or consuitants that Defendant will use at the time of trial

along with any reports produced by the same.

RESPONSE NO. 4:

Objection. This request is premature, Defendants® expert disclosures containing the requested
information will take place as set forth in the court's scheduling order. It is also an improper request
for production of documents.

REQUEST NO. 5:

Any and all sweep sheets, sweep logs, or other similar documentation which reflects the
maintenance and/or cleaning of the flooring located within the VENETIAN CASINO RESORT
described in Plaintiffs Complaint for the day before, day of, and day after the incident described
therein.

RESPONSE NQO. 5:

Defendants object to the extent this request lacks foundation, assumes facts not in evidence,
is overly broad, vague and ambiguous. This request also presupposes that there was a foreign
substance on the floor causing Plaintiff's fall, which Defendants deny. Italso incorrectly identifies the
subject premises as VENETIAN CASINO RESORT. This request further seeks information not
reasonably calculated to lead to the discovery of admissible evidence (i.e. documents related to
November 5, 2016). Without waiving said objection, Defendants respond as follows: See documents
identified pursuant to NRCP 16.1, bates numbers VEN 044-106. Discovery is continuing.

REQUEST NO. 6:

True and correct copies of any and all manuals, documents, pamphlets, flyers, or other

memorandum which has, as its subject matter, the standard operating procedures with respect to the
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maintenance, cleaning and sweeping of the floors with respect to the VENETIAN CASINO RESORT
in which the fall occurred.

RESPONSE NO. 6:

Defendant objects to the extent this request lacks foundation, assumes facts not in evidence,
and is further overly broad, vague and ambiguous. This request also presupposes that there was a
foreign substance on the floor causing Plaintiff's fall, which Defendants deny. also incorrectly identifies
the subject premises as VENETIAN CASINO RESORT. This request further seeks information not
reasonably calculated to lead to the discovery of admissible evidence. Without waiving said objection,
Defendant responds as follows: See Response No. 5.

REQUEST NO. 7:

True and correct copies of any and all claim forms, legal actions, civil complaints, statements,
security reports, computer generated lists, investigative documents or other memoranda which have,
as its subject matter, slip and fall cases occurring on marble floors within the subject VENETIAN
CASINO RESORT within three years prior to the incident deseribed in Plaintiffs Complaint, to the
present.

RESPONSE NO, 7:

Defendants object to the extent this request lacks foundation, assumes facts not in
evidence, is overly broad, vague and ambiguous, unduly burdensome and presupposes there was
a foreign substance on the floor causing Plaintiff's fall, which Defendants deny. It also
incorrectly identifies the subject premises as VENETIAN CASINO RESORT. This request
further seeks access to information which is equally available to Plaintiff via public records, and
otherwisc seeks information that is not reasonably calculated to lead to the discovery of
admissible evidence. Defendant objects as the request as over broad and not properly tailored

to the issues in this case. Without waiving said objection, Defendants respond as follows: Please
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see Defendants’ Sth Supplement to NRCP 16.1 Disclosure and all supplements thereto.
Discovery is continuing.

REQUEST NO. 8:

Any and all documents, information, memoranda, paperwork, or other material which relates
to establishes, or otherwise pertains to the affirmative defenses alleged by the Defendant herein.

RESPONSE NO. 8:

See Response No. 1.

REQUEST NO. 9:

Any surveillance video showing the Plaintiffs fall at the VENETIAN CASINO RESORT
from any other angle, other than the one shown in the video surveillance produced by the
Defendants thus far.

RESPONSE NO. 9:

Defendants object to the extent this request incorrectly identifies the subject premises as
VENETIAN CASINO RESORT, and further that the term “surveillance video” is itself overly broad
and seeks information outside Defendants’ knowledge, custody and control (i.e. videos taken by other
persons on the subject premises at the time). Without waiving said objection, Defendants respond as
follows: All known surveillance related to this matter was produced as Document No. 9 in Defendants’
NRCP 16.1 disclosure. Discovery is continuing.

REQUEST NO. 10:

Any other witnesses, documents, or other disclosures required by NRCP 16.1.
/1
/1

Iy

R:\Master Case Folder\383718\Discovery3Produce (Plaintiff) 1st (Defendants) - Supp.wpd  ~ 5 -
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RESPONSE NO. 10:

See Response No. 1.

DATED this day of January, 2019,
YAL & MILES LLP
j @
Royal
ar No. 43
egoly A. Miles, Esq.

Nevada Bar No. 4336

1522 W. Warm Springs Road
Henderson, NV 89014

Attorneys for Defendants

VENETIAN CASINO RESORT, LLC and
LAS VEGAS SANDS, LLC

R:\Master Case Folder\333718\Discovery\IProduce (Plaintift) 15t (Defendants) - Supp.wpd ~ ~ 6 -
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the ':’ day of January, 2019, and pursuant to NRCP 5(b), I
caused a true and correct copy of the foregoing SUPPLEMENTAL RESPONSES TO
PLAINTIFF'S REQUESTS FOR PRODUCTION OF DOCUMENTS AND MATERIALS TO

DEFENDANT to be served as follows:

by placing same to be deposited for mailing in the United States Mail, in a sealed
envelope upon which first class postage was prepaid in Las Vegas, Nevada; and/or

to be served via facsimile; and/or

\/pursuant to EDCR 8.05(a) and 8.05(f), to be electronically served through the Fighth
Judicial Court’s electronic filing system, with the date and time of the elecironic service
substituted for the date and place of deposit in the mail; and/or

to be hand delivered;
to the attorneys and/or parties listed below at the address and/or facsimile number indicated below:

Keith E. Galliher, Ir,, Esq,

THE GALLIHER LAW FIRM

1850 E. Sahara Avenue, Suite 107

Las Vegas, NV 89014

Attorneys for Plaintiff

Facsimile: 702-735-0204

E-Service: kgalliher@galliherlaw(irm,com
dmoonevfiigalliherlawfirm.com
gramos(gallibherlawdirm.com

sravicdgalliherlawfirm.com

Dl Sl

An'employee AROYAL & MILES LLP

RiMaster Case Folderd837 I R\Discovery\3Produce (Plaintith) kst (Defendants) - Suppwpd — ~ 7 -
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Electronically Filed
3/25/2019 9:06 AM
Steven D. Grierson

CLERK OF THE C(ﬁ
RTRAN Cﬁ:««f

DISTRICT COURT
CLARK COUNTY, NEVADA

JOYCE SEKERA,
Plaintiff,

CASE NO.: A-18-772761

DEPT. XXV
VS.

VENETIAN CASINO RESORT
LLC, ET AL.,

Defendants.

— e e e e e e e e e

BEFORE THE HON. ERIN TRUMAN, DISCOVERY COMMISSIONER
WEDNESDAY, MARCH 13, 2019

RECORDER’S TRANSCRIPT OF HEARING
DEFENDANT’S MOTION FOR PROTECTIVE ORDER

APPEARANCES:
For the Plaintiff: KEITH E. GALLIHER, JR., ESQ.
For the Defendants: MICHAEL A. ROYAL, ESQ.

RECORDED BY: FRANCESCA HAAK, COURT RECORDER

Page 1
Case Number: A-18-772761-C
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to someone upstairs. While they’re talking, one of the women who sees
the fall walks over, points to the spill, and the guy, the security officer,
looks at it, then summons porters who come to the scene, one of the
porters takes out a mop, mops up the spill, another walks on with some
towels and wipes up the spill around the very area where my client fell.
That’s pretty clear, that this was a slip and fall on water.

Now, here’s the problem. The Venetian has polished marble
floors throughout its entire ground floor and also on the Bouchon floor,
which | think is floor number 10. They’re very pretty, very attractive, and,
as the expert report attached to our opposition shows, also very slippery
when wet.

So when we talk about a transitory condition, not really. This
is a marble floor that's been at The Venetian from the get-go.

And then we start talking about the number of falls. Well, |
deposed their -- one EMT security officer who said that during the nine
years that he had been there he had personally investigated 100 --
approximately 100 injury falls on the marble floors at The Venetian.

Now, there are two EMT security officers per shift, sometimes
three, so if we do the math, we've got at least six security officers
working the three shifts at The Venetian, up to nine. So if we do that
math -- this one’s -- this fellow has investigated personally 100 injury
falls, and we assume he’s average -- then that means that there are
somewhere between 600 and 900.

DISCOVERY COMMISSIONER: Well, didn’t three respond to

this one alone, and so that would be a, you know --

Page 6
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MR. GALLIHER: Well, no, no. Those weren't the same
security people.

DISCOVERY COMMISSIONER: Oh.

MR. GALLIHER: See, there -- The Venetian, Commissioner,
has security officers/EMTs. They are the ones that go to the injury
falls -- the other people do not -- because they’re trained. Well, that’s
who | deposed. So he’s the one that told me under oath two security
officers/EMTs per shift, sometimes three, three shifts, very simple math.

Now we go from 100 falls investigated by one, to somewhere
around 900, and then we take it and we back out the nine years and
make it five -- ‘cause that’s what | was looking for. We're somewhere
between five, six hundred falls at The Venetian.

Now, what | received was 62 reports for a five-year period.
Well, that doesn’t compute with my math, so the other thing that -- and
we talk about sharing information. Peter Goldstein has a case against
Venetian. In that case The Venetian furnished him 26 reports for the
same time frame. Well, how does that happen? Then what we did is we
compared the reports that he received with reports that we received. He
didn’t get 26 of ours, we didn’t get four of his; well, how does that
happen? Then we find out there’s three defense firms representing The
Venetian in these three different cases; they’re all different.

So what we're finding and what I’'m alleging in this situation is
what The Venetian is doing is they’re selectively distributing reports to
their defense firm to distribute to the Plaintiffs in individual cases, and

they’re not giving everybody all the reports. It's very easy to determine

Page 7
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when | get a situation like this and | compare and find that Mr. Goldstein,
who got 26 has four | don’t have for the same time frame. A couple of
them were on the same day; | got the one in the afternoon; he got the
one in the morning. Well, sorry, it's not Mr. Royal’s fault. The
Venetian’s not a good corporate citizen, that’s for sure. They are
withholding these reports and selectively giving them to the Plaintiffs’
attorneys through the different defense firms that they’re hiring. So
that’s why this information needs to be disclosed.

But also, when we talk about the identification of the people
who fell -- you have probably tried slip and fall cases, I've tried my
share -- what does a defense attorney normally do in these cases?
They try to establish comparative negligence, particularly if there’s liquid
on the floor. Well, weren't you looking where you were walking? Didn’t
you see the spill on the floor? Why didn’t you see it? It was right there.
Look at it. Comparative negligence, that’s what this is about.

So if we have the identity of people who previously fell on
these same floors at The Venetian in liquid, we put on five of 'em or ten
of 'em to say -- very simple questioning -- what’s your name; did you
stay at The Venetian; were you walking through The Venetian; did you
fall; did you fall on liquid; were you injured; did you see the liquid before
you fell; pass the witness.

DISCOVERY COMMISSIONER: Don’t you already have an
expert who’s going to testify regarding the coefficient of friction or, as
you allege --

MR. GALLIHER: Sure.

Page 8
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Michael A Royal®
Gregory A Miles*

*Also Admirred in Urah

RovAL & MILES wup

March 25, 2019

Sent Via US Mail &

Facsimile: 702-735-0204

Keith E. Galliher, Jr., Esq.

THE GALLIHER LAW FIRM
1850 E. Sahara Avenue, Suite 107
Las Vegas, NV 89014

Attorney for Plaintiff

Re, Venetian ady. Sekera, Joyce
Our Clients: VENETIAN CASINO RESORT, LLC and
LAS VEGAS SANDS, LLC
Date of Incident: November 4, 2016
Our File No.: 3837-18

Dear Keith:

1522 W. Warm Springs Road
Henderson, NV 89014
Telephone:
702471.6777
Facsimile:
702.531.6777

Email:
mroyal@ rovalmileslaw.com

I have been through all prior incident reports that, to my knowledge, were produced in the
VCR adv. Carol Smith matter you raised before the Discovery Commissioner. Since you did not
identify the documents for either the Court or me, T went through each of them and identified three
matters that pre-date November 3, 2013, and one that occurred on the fifth floor of the parking
garage. None of these reports are responsive to your production request. Consequently, I have no
additional documents to provide related to production from the VCR adv. Carol Smith litigation.
If you have other information that is inconsistent with the above, please advise,

Very truly yours,

ROYAL & MILES LLP

~

MAR/as
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DISTRICT COURT
CLARK COUNTY, NEVADA

Joyce Sekera,

Plaintiff,
Case No. A-18-773761
VS. Dept. No. XXV

Venetian Casino Resort, LLC,

N N N N N e N N N

Defendant.

Before the Honorable KATHLEEN E. DELANEY
Tuesday, May 14, 2019, 9:00 A.M.
Reporter's Transcript of Proceedings

OBJECTION TO DISCOVERY COMMISSIONER'S REPORT

APPEARANCES:

For the Plaintiff: KEITH E. GALLIHER, JR., ESAQ.
KATHLEEN GALLAGHER, ESAQ.
Attorneys at Law

For the Defendant: MICHAEL A. ROYAL, ESQ.

Attorney at Law

REPORTED BY: RENEE SILVAGGIO, C.C.R. No. 122

Renee Silvaggio, CCR 122, ACCUSCRIPTS
(702) 477-5191
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Las Vegas, Clark County, Nevada

Tuesday, May 14, 2019, 9:00 A.M.

PROCEEDINGS

THE COURT: Page 2, Sekera versus Venetian
Casino Resort from the 9:00 o'clock.

MR. GALLIHER: Thankfully, at my age, I'm still
awake.

THE COURT: That makes one of us. I, too, drove
in from California this morning and that's all I can do.

MR. GALLIHER: Your Honor, Keith Galliher on
behalf of plaintiff. And I'd Tike to introduce Kathleen
Gallagher to the Court. She is actually not a relative.

THE COURT: What?

MR. GALLIHER: I know.

THE COURT: I thought you were telling me

something --
MR. GALLIHER: I know. I know.
THE COURT: -- well, you did said Gallagher.
MR. GALLIHER: Yeah. Different -- different
spelling.

But just by way of background, Kathleen finished
college, two years at the University of Oregon; came to Las
Vegas, attended Boyd School of Law, went to the night program;

worked full time at a Taw office, receptionist, paralegal, law

Renee Silvaggio, CCR 122, ACCUSCRIPTS
(702) 477-5191
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can't use it outside the litigation. You can't give it to
anybody else who's involved in Titigation against the Venetian.
You have to keep it in this Titigation.

And my response was: I can't agree to that
because I do not think that a Protective Order 1is proper in
this case given the nature of what we're asking for, injury
incident reports.

There are a number of pending Tawsuits against
the Venetian as a result of these floors and people slipping on
these floors.

And, I mean, the Court should be aware that as
members of the Nevada Justice Association, we all share
information concerning our cases. We share briefing, we share
experts and we share discovery that, in fact, we collected in
our case.

And as the Court would note from the objection
that we filed, and by the way, giving credit where credit is
due, Kathleen wrote the objection. She researched it and wrote
it. And I thought she did an excellent job.

The bottom 1ine is that the cases in this
country are uniform, that a Protective Order is not proper in a
situation 1like this because what it does is it increases
discovery costs.

For example, in this case, I received 64 prior

fall reports redacted. Attorney Goldstein had another case

Renee Silvaggio, CCR 122, ACCUSCRIPTS
(702) 477-5191
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against the Venetian. He received 32. Same time frames.

What happened when I got my redacted reports, I
exchanged them with him. He sent them to me -- and by the way,
there was no Protective Order in place. There was no motion
practice in place, despite what's being represented.

THE COURT: I was going to say because I do have
a counter motion for you --

MR. GALLIHER: Yeah. I know.

THE COURT: -- to comply with the Court order
and a counter motion for sanctions related --

MR. GALLIHER: This was done right upfront. The
minute I got the information, I -- I exchanged it with counsel.
George Bochanis also got a set. He exchanged a set.

So what we did is we got a set and compared
notes. And 1o and behold, what we find is I don't have four of
the reports that Mr. Goldstein has. He doesn't have 35 of the
reports that I have. And Mr. Bochanis has about 11 that I
don't have.

So what we're finding is this -- and the
interesting thing about this is that the Venetian, when they
defend these cases, they always retain different defense firms.
So they don't retain the same firm to represent them in
defending these cases.

Now, why do I think that's the case?

Well, gee, if you have an ethical defense lawyer

Renee Silvaggio, CCR 122, ACCUSCRIPTS
(702) 477-5191
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and in one case you send them 32 reports for the same time
frame and the next case you send them 64 reports, the first
thing he's going to ask is: Well, what are you doing? Why
don't I have all the reports?

And the other thing that troubles me in the case
is I took the deposition of EMT Security Guard Larson, and
that's referenced in the motion practice. And Mr. Larson
testified that he had investigated -- his best estimate was a
hundred injury falls himself as an EMT security guard being
employed with the Venetian for a period of nine years.

Well, he's one of two or three EMT security
guards per shift. There are three shifts. So if we assume
that he's an average EMT security guard, that means that there
is somewhere between 600 and 900 injury falls on these floors
at the Venetian during the nine-year time frame. If we narrow
it down to the five years that we requested, we'll estimate a
suite of 500 falls.

Well, I got 64 reports, and the reports I got
were not the same reports as Mr. Goldstein got, were not the
same reports that Mr. Bochanis got.

So obviously from my perspective, it was: Well,
why would I stipulate to a Protective Order in this case given
what we know is the situation? And we argued this before
Commissioner Truman.

And, quite frankly, what happened is that the

Renee Silvaggio, CCR 122, ACCUSCRIPTS
(702) 477-5191
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Protective Order argument was made in the reply to the
opposition to the initial motion that was filed. The
Protective Order that was sought at issue was: We want to be
able to submit redacted reports. That was the issue.

I responded and said: No, there's no privacy
issue here.

And HIPAA certainly doesn't apply. We're not
talking about a medical facility.

So -- and the Social Security Numbers are not on
the reports, so that's not at issue.

The only thing we want is contact information.
We want a name and address of the person who fell.

Well, 1in response to our opposition for the
first time in the reply, the argument was expanded. Now, it's,
like -- because at that point in time the defense learned that
we had shared information with the other two attorneys and
apparently that upset the Venetian. So now the game changes.

Now, it's, like, well, you know what? We want a
Protective Order because we don't want you to be able to
disclose this information to any other attorney that's involved
in litigation against the Venetian.

Well, as we pointed out in our objection, that's
completely contrary to the uniform case law throughout the
country. There are no cases that we located in which a Court

upheld a Protective Order of that nature.

Renee Silvaggio, CCR 122, ACCUSCRIPTS
(702) 477-5191
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Well, we didn't get a chance to brief that
because it was a reply in motion practice.

So we went in and argued the issue, and we lost
the issue before Commissioner Truman. And, quite frankly,
Commissioner Truman was just flat wrong.

So the bottom Tine is that the order was issued.
And then on top of it, it's now been magnified even further by
the defense because now I'm supposed to go out and I -- and I
violated her order -- it wasn't an order. It was a report and
recommendation.

And I had to go out now and I have to request
all that information, all those reports back from counsel. I'm
not sure why because that was never even argued before the
Discovery Commissioner.

So all of a sudden, from a situation where we
have a -- a Protective Order that should not have been 1issued,
period, with respect to sharing information or with respect to
redacted reports, that's now been expanded by the defense into
this -- and I'm a 1ittle surprised because Mike Royal and I,
believe it or not, get along quite well.

And I'm reading this and it's, 1like, oh, well, I
had no idea I was so clever. I didn't realize that I was that
smart and that disingenuous; but I guess maybe, perhaps,

Mr. Royal thinks I am.

But the bottom 1line is that the reports that we

Renee Silvaggio, CCR 122, ACCUSCRIPTS
(702) 477-5191
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received, redacted reports, were shared well before there was
any talk about a Protective Order. So I'm not in violation of
anything.

The information was also shared well before
there was ever a motion practice filed before the Discovery
Commissioner. And the only reason that was filed was because I
refused to stipulate to a Protective Order which precluded me
from sharing information.

So the bottom 1ine is all of this now has been
expanded far beyond -- I'm not even going to address the
Schulman deposition. I think that's a subject of separate
motion, a separate proceeding. I think that Mr. Royal's
position was completely wrong in that situation.

I'm addressing right now the proprietary nature
of a Discovery Commissioner Report and Recommendation that
tells me I can't get unredacted reports so I can contact these
people and present them, subject to the Court's discretion at
trial, to show notice, foreseeability and comparative
negligence, or the absence of --

THE COURT: But, Mr. Galliher, the order would
let you do that if you just needed the names and the
information for contact purposes for this litigation.

But what you're suggesting is, is that it's
really two-fold: Like you could have what you need for this

litigation, but you've already shared it and you want to

Renee Silvaggio, CCR 122, ACCUSCRIPTS
(702) 477-5191
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continue to share it and you want to support your bar by -- by
sharing this information.

Is that what you meant by saying it creates some
form of efficiency or judicial or partly economy because then
all of the same information would be out there amongst all the
same plaintiffs attorneys.

MR. GALLIHER: Well, actually the
recommendation, of course, is that the reports remain redacted.
The recommendation is not that I get the names and addresses of
the people who fell. The Report and Recommendation denies me
that.

THE COURT: Fair enough.

As you said, you were talking about negotiating
a Protective Order but you didn't agree, and that would have
been a negotiated matter.

MR. GALLIHER: Right.

THE COURT: But you got it or you did not get
it?

MR. GALLIHER: No, I didn't.

I still don't have the names and addresses of
the people who fell.

THE COURT: I think that -- okay. And this is
why we have oral argument, because I thought I connected
properly to the fact that you only got a redacted and that was

what was ordered.

Renee Silvaggio, CCR 122, ACCUSCRIPTS
(702) 477-5191
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But then when you started arguing and you said
you shared it and that may have upset them, that struck me as:
Okay. Well, wait a minute. Maybe there was some sharing of it
in an unredacted form and that's what -- you know, to you, and
then that's what -- you know, you're upset because you shared
that with the others. So you only received the redacted.

MR. GALLIHER: Yeah. We've never seen an
unredacted report -- Injury Incident Report from the Venetian
as requested.

And -- and we go right back to the question
of -- and we've argued this in our -- our objection. Kathleen
did an excellent job of briefing the issue. It violates
NRCP-1, it violates the case law that we cited, which is
universal.

The reason that you are allowed to do what we do
is you share the -- share information. Remember, we're suing a
big corporate defendant. And they're being sued a lot.

We've -- we've identified five or six pending
lawsuits that we didn't know about, additional reports we
didn't know about in our opposition -- or our objection because
Kathleen did the research and located the information.

So our position is that the case Taw makes it
very clear that this type of sharing of information is
encouraged because it decreases discovery costs.

Otherwise, if you allow this situation where we

Renee Silvaggio, CCR 122, ACCUSCRIPTS
(702) 477-5191
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cannot disseminate the information that we've uncovered in this
case to other attorneys who are suing the Venetian, then that
forces us, all of us, to discover information ourselves in each
case unilaterally without sharing information or relying upon
information that's received from other people, other attorneys
involved in the case.

And what makes that even worse is that the
second purpose of all of this is to do exactly what we did:
Crosscheck, make sure that the corporate defendant 1is being
honest and forthright in giving you the information that you've
requested.

And the best way for us to determine that is to
compare what we received with what other attorneys suing the
Venetian have received. And what we find in this case is it's
not the same. So --

THE COURT: And interestingly, Mr. Royal says
that it's exactly what you did, which is why we need the
Protective Order to begin with because things shouldn't be
shared.

No, I appreciate it. I think you covered
everything very well. I think I have a few questions.

You -- there was a couple of procedural things.
I didn't know if you wanted to address them now, or we'll just
as we kind of wrap up, we'll go over it. But there was the

challenge that the counter motions really -- that you

Renee Silvaggio, CCR 122, ACCUSCRIPTS
(702) 477-5191
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brought -- the counter motions could not be added here.

MR. GALLIHER: Well, 1in reality, there should
have been an objection. And if the Court ordered, there should
have been a response to the objection. That's all that should
be here.

What happened is that the defense filed the
counter motion. They filed a counter motion and we filed a
response to that motion to strike because our argument was --

THE COURT: And I have that motion to strike --

MR. GALLIHER: -- that that should not have been
filed. That all we should have had here today would have been
the objection and the response to the objection and nothing
else. So that's why we filed a Motion to Strike.

THE COURT: Well, and uniquely our rules until
the recent incarnation of the rules I don't think even allowed
for a response to the objection.

MR. GALLIHER: Right.

THE COURT: But the new rules do. And everybody
always did it, so, you know, it is what it is.

MR. GALLIHER: And I'm fine with that.

But the rest of the -- the rest of -- everything
after what should have been the response really has no place
here, which is why we filed the Motion to Strike.

And the -- for example, the deposition shouldn't

be here. It could be raised before the Discovery Commissioner,

Renee Silvaggio, CCR 122, ACCUSCRIPTS
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if, in fact, the defense really feels they have a valid
argument. I don't think they do.

So the bottom 1line is the Commissioner's Report
and Recommendation, which is flat wrong, she got it wrong. I'm
not blaming her for that because she didn't have all the
briefing that you have before you at the time she made the
decision. It was raised in reply for the first time.

So now that we've got the Venetian's position,
which 1is, you know, you can't distribute this to anybody else,
we've researched the law. The law does not support that
decision as we've cited in our brief.

Numerous cases throughout the country have said
we actually encourage this because it reduces discovery costs,
number one. And number two, it enables the attorneys suing the
corporate entity to crosscheck whether or not the information
they're receiving in discovery 1is accurate.

Submitted.

THE COURT: A11 right. Thank you.

Ms. Gallagher, did he miss anything? 1Is there
something else that we should cover?

I'm kind of being facetious.

MR. GALLIHER: I don't have a problem with that.
I don't mind being reminded.

MS. GALLAGHER: I was just going to say --

THE COURT: I'm sorry. It was a poor joke. I

Renee Silvaggio, CCR 122, ACCUSCRIPTS
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just -- yeah, because he credited you with writing so much, I
thought in case he missed something.

But, of course, it's -- it's just a summary. I
was only joking. But thank you for your efforts and thank you,
Mr. Galliher, for your argument.

Mr. Royal, and wherever you want to start.
We've got some procedural, obviously, arguments and I know you
cited to 2.20 for, you know, bringing a counter motion that
relates and some other things that it is.

Under the current rules, it does contemplate
that there's an objection that there was either a response to
the objection and that's how you would resolve these issues.

I don't know whether I have a ton of heartburn
that you raised the issues the way that you did. It's just
whether or not, you know, we're going to address them here or
not. But however you want to start -- wherever you want to
start.

MR. ROYAL: Your Honor, the reason I -- the
reason I filed the counter motion 1is because it's so closely
connected to -- to the timeline of events that are at issue
here.

I mean, when Mr.- -- when Mr. Galliher says he
-- the way he presents this is that I sandbagged -- that the --
you know, the defendant sandbagged before going before the

Discovery Commissioner.
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This was -- I actually sent him correspondence
on December 17th, 2018. I Tet him know from the very beginning
that my client wanted this information to be protected. So I
sent him a Tetter with a copy of a Protective Order, a draft,
for him to Took at. He contacted me and indicated he's not
going to do that. We had a 2.34.

I went ahead and I -- you know, and I frankly
just decided I will go ahead and give him redacted copies and
see if that satisfies the situation.

He contacted me -- that was on January 4th.

He contacted me and said: Okay, I'm not
satisfied. You're not allowed to do this.

I -- and I said: Well, why? Why? You've got
the prior incidents. Okay? You've got whatever it is that you
need to make your notice arguments.

No, no, no. I need to be able to contact every
one of these people and maybe even their relatives and
witnesses, whatever, and I need to be able to talk to them
about the case. Every one of these people are potential
witnesses.

And I said: Well, we're not going to agree to
that. You know, and so we had a -- we had a -- you know, we
had another 2.34. And we agreed that I would file a motion for
Protective Order.

Now, I sent him a letter on January 23rd
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again --

THE COURT: You agreed to file a motion for the
Protective Order. You did not agree to the Protective Order.

MR. ROYAL: I'm sorry. Thank you, Your Honor.

THE COURT: No, no. You said it that way. I
was just confirming for the record that's how I heard it. It
was that the understanding was you couldn't resolve it.

MR. ROYAL: Right.

THE COURT: So you were going to do a motion and
that's -- we're reconfirming it.

MR. ROYAL: Some of the correspondence that
I've -- that I've provided to the Court, e-mailed -- or a
Tetter, or whatever, e-mail to Mr. Galliher, Mr. Galliher
writes me back and one of the things he said was: Go ahead and
file your motion. I don't believe the Discovery Commissioner
is going to agree with you.

Okay. Fine. A1l right. That's why we file
motions.

The motion was then filed on February 1st. So
when Mr. Galliher today represented before the Court, I didn't
provide any of this information -- or rather I provided this
information before there was any motion practice. That's what
he just said.

Now, what I -- what I have provided the Court is

an affidavit from Mr. Goldstein, who said he first met with
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Mr. Galliher on February 7th, 2019. So that would be six days
after we filed the motion. It would be well after the time
that Mr. Galliher and I had a discussion about whether or not
my client wanted this information to be protected.

He understood -- he understood from the very
beginning, at Teast from December 17th, 2018, that this
information was something my client wanted protected. He
understood that.

Now, if he shared the information with
Mr. Goldstein, maybe if he could show that he did that between
January 4th and maybe January 23rd, that would be one thing.
But that's not what happened, and that's not what at least the
evidence we have -- the Court has before it shows.

We agreed on January 23rd, I would file a
motion. I filed a motion on February 1st. He met with
Mr. Galliher -- or, sorry, Mr. Galliher met with Mr. Goldstein
on February 7th, and that's when they had their exchange.

By the way, I didn't know that. I didn't know
that when I filed the motion. I thought that we -- it was just
going to be a simple motion before the Court and we were just
going to try to get this resolved.

What it Tooks Tike happened from my perspective
is that once Mr. Galliher was aware we were going to be filing
the motion, he wanted to go ahead and do a preemptive exchange

with Mr. Goldstein, Mr. Bochanis and whoever else just to hedge
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his bets in case the Court granted the motion.

And so then he files his opposition. I filed my
reply. And at the time I filed my reply, I did not know that
Mr. Goldstein had actually used information about this, the
subject of the motion for Protective Order. I didn't know that
until after I filed my reply.

So you'll see, Your Honor, that I actually filed
an addendum to the reply to let the Discovery Commissioner
know: Hey, I just found out, Mr. Goldstein and Mr.- -- I mean,
while this motion 1is pending, they're exchanging information.

So when we got to the hearing, that's when
Mr. Galliher -- that's when Mr. Galliher, for the first time,
is talking about his explanation of why he needs this other
information. Oh, and Mr. Goldstein only got 32, and, of
course, I gave him 64.

So I gave him 64 and I'm the bad guy because I
actually gave him twice as many as whatever Mr. Goldstein got.
And he's trying to suggest to the Discovery Commissioner that
there's some nefarious plan by my client.

And all I can tell, Your Honor, is at the time,
at the time that I argued this, that we argued this before the
Discovery Commissioner on March 13th, 2019, I did not know -- I
did not know that on March 12th, the day before, March 12th,
2019, that Mr. Goldstein had taken all 64, 660 pages of those

documents provided to him by Mr. Galliher while this motion was
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l. The Incident Reports In The Sekera Case And The Smith Case All Involve Falls
On Marble Floors

Defendant argues that the discovery issues involving Sekera v Venetian, Case No. A-18-772761-
C and Smith v Venetian are not identical, but “rather are different”. The discovery requests and
responses involve prior falls on marble floors in lobbies of the Venetian Hotel and Casino primarily for
2014 to 2016. In request number 7, Sekera requested slip and fall incident reports on marble floors in the
Venetian Hotel and Casino for three years prior to the date of the Sekera incident (November 4, 2016).
Venetian provided 64 prior reports and 660 pages of documents in its Responses and Supplemental
Responses to Request for Production of Documents No. 7, see Exhibits 7 and 8. It is undisputed that 25
reports were produced in Smith for falls reports from 2014 to 2016, no reports were produced for the
two year period of time 2011 to 2013 for falls in Lobby One, see Exhibit 9, Defendant’s Ninth
Supplemental Disclosure.

Plaintiff will bring 660 bate stamped pages of documents produced by Defendant Venetian in
Sekera v. Venetian, to the hearing as they are responsive to the previous fall incident requests and
responses in Smith and directly relate to notice and knowledge of prior falls on wet marble floors (Ex.
10 not attached) but Plaintiff also attaches another spreadsheet of the incident reports, Exhibit 11,
showing the Sekera falls in black and the Smith falls in red. The Sekura reports were produced in
response to a request for prior falls on marble floors for a three-year period before November 14, 2016
and 56 involved falling on wet floors. Defendant’s argument that the cases differ in facts, circumstances
allegations, discovery, orders, is more than misleading, it is flat out false. Of the 60 plus incident reports
disclosed in the 660 pages of documents, only four do not specifically state that Venetian patrons
slipped on a liquid on a marble floor. Of those four, two do not specify the reason for the fall and two
state that the individual tripped over their feet. Though, in those two reports, it is noted that the floor wa

recently cleaned, so a wet floor cannot be ruled out. For example, an incident report, not disclosed in thi

]

b
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case, dated 11/24/2013 the author of the narrative states “impossible to see because of the shiny floor
until the liquid was encountered”.

This cannot be viewed as an innocent mistake. The Venetian generates and maintains incident
reports of injured persons. Venetian failed to provide 36 incident reports involving falls to Plaintiff in
this case for the time period requested on marble floors. Additionally, of the 36 non-disclosed incident
reports which Defendant argues are not similar situations, 14 reported the impact from their falls
resulted in specific complaints of knee injuries, similar to Plaintiff.

Defendant’s “understanding” of what it produced is not the question. Defendant cannot hide
behind the fact that they produced less than half as many reports, within the same time frame as another
case for the same discovery requests. It is simply inexcusable and Defendant implicitly concedes it has
no defense by failing to provide any reasonable explanation. In an effort to obfuscate, Defendant
conflates whether evidence is admissible or discoverable which is not the point. The sheer number of
prior fall reports speaks to their admissibility at trial. As the court stated in Eldorado v Graff (1962)78
Nev 507:

“The admissibility of evidence of prior accidents in this kind of a case, to show notice or

knowledge of the danger causing the accident, is generally confined to situations where there are

conditions of permanency. See annot. 70 A.L.R.2d 167. Evidence of the type here in question is

usually excluded where it relates to a temporary condition which might or might not exist from

one day to the other unless, of course, there is proper showing that the conditions

surrounding the prior occurrences have continued and persisted.” Moore v. American

Stores Co., 169 Md. 541. 182 A. 436: Boles v. Montgomery Ward & Co., 153 Ohio St. 381. 92

N.W.2d 9; Montgomery Ward & Co. v. Wright, 70 Ariz. 319, 220 P.2d 225.

Defendant’s motive for not producing the reports and to minimize the number of prior reports is

so they can argue that the prior occurrences are less than actually exists so that the prior reports would
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not be admissible at trial. This would be consistent with their failure to meet and confer regarding a
stipulation on the admissibility of the prior reports even though the Discovery Commissioner required
them to do so.

Similar to the Defendant’s Opposition to Plaintiff’s Motion for Disqualification, it rambles
between ad hominem attacks without any semblance of organized or cogent points and authorities. For
example, Defendant attack on Plaintiff's expert, Fred Hueston has nothing to do with the issues
presented in Plaintiff's Motion. Defendant falsely accuses Plaintiff of concealing information from the
Court without any basis. Fred Hueston's expert testimony concerns his opinions about the treatment.
maintenance and application of polymer to the marble floor in order to increase friction coefficient. He
is not testifying as an expert about anything other than his expertise in the area of marble flooring
treatment and maintenance. One of his opinions is that the product which Defendant utilizes to clean the
marble floors is V2, but after cleaning they fail to apply the V3 polymer which the manufacturer
recommends to help traction. This was admitted by defendant in its response to Request for Admissions,
set 3.

Defendant argues that the main line of questioning of Plaintiff's expert was the number of
incidents and gratuitously inserted an argument without any evidentiary support that the marble floors
were built within building codes which have been approved. This is unsupported hyperbole and lacks
evidentiary support.

Defendant then confuses and conflates the mode of operation theory of liability with the fact that
the marble floors are inherently dangerous when wet and are a serious slip hazard. It wasn’t until 2012
when we heard the term in Nevada, the mode of operations, a legal variation to the traditional approach
to premises liability. Customarily, a business will only be held liable for a dangerous condition on its
floor (e.g., foreign substance) caused by someone other than an employee when the business had actual

or constructive notice of the condition and failed to remedy or warm of it. See Sprague v. Lucky Store,
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Inc., 109 Nev. 247, 849 P.2d 320 (1993). However, the Nevada Supreme Court first departed from
tradition in Sprague, based on an approach near identical to the mode of operations. Even in the absencs
of constructive notice, the court looked at Lucky’s “chronic hazard” from its self-service produce area.
Continual debris from falling items onto the store’s floor required more than sweeping; rather, a jury
could continue that further precautions were necessary. In FG4, Inc. v. Giglio, 278 P.3d 490, 128 Nev.
Adv. Op. 26 (Nev. June 14, 2012), the Nevada Supreme Court stated it had “implicitly adopted the mod¢

of operation approach” with its Sprague ruling. Id., 278 P.3d at 497.

Plaintiff's Motion did not misrepresent the fact that Defendant failed to produce video footage in
violation of the Court Order. Defendant never responded to the proposed Order contained in the email
which Plaintiff’s counsel submitted to defense counsel. Regardless, that Order has been signed by the
Court, and attached as Exhibit 10.

This litigation has been ongoing for years and been the subject of two discovery hearings with
the Discovery Commissioner and one by the District Court Judge, accordingly there is no requirement tg
further meet and confer. Plaintiff relied on representations that the reports produced were true and
correct, and constituted all prior incidents involving falls on liquids on marble floors of the five lobbies
that contain marble tile. The reports disclosed in this Smith case are simply false and this Motion
demonstrates that defendants have engaged in flagrant discovery abuse. Plaintiff's Motion does not take
issue with the protective order, which was simply for the purpose of allowing redacted names of the
persons involved.

1. The Prior Falls Should Be Admitted As Evidence At Trial To Prove Notice And
Knowledge Of The Dangerous Condition.

Page 5

VEN 1082



O 0 NN N bW N —

NN NN N NN NN e e e e e e e
00 ~N O W A LN = O DV NN N N AW N~ O

The court in Reingold v Wet and Wild previously held that evidence of subsequent, similar
accidents involving the same condition may be relevant on the issues of causation and whether there is a
defective and dangerous condition. Ginnis v. Mapes Hotel Corp., 86 Nev. 408, 415, 470 P.2d 135, 139

(1970).
NRS 47.250(3) does provide for a disputable presumption “[t]hat evidence willfully

suppressed would be adverse if produced.” The district court apparently believed that
“willful suppression” requires more than following the company's normal records destruction policy.
We disagree. There is no dispute that the records were “willfully” or intentionally destroyed. Wet *N
Wild claimed that all records are destroyed at the end of each season. This policy means that the
accident records are destroyed even before the statute of limitations has run on any potential litigation
for that season. It appears that this records destruction policy was deliberately designed to prevent
production of records in any subsequent litigation. Deliberate destruction of records before the statute of
limitations has run on the incidents described in those records amounts to suppression of evidence. If
Wet ‘N Wild chooses such a records destruction policy, it must accept the adverse inferences of the
policy.

Additionally, Ault v. International Harvester Company, 13 Cal.3d 113, 117 Cal.Rptr. 812, 817,
528 P.2d 1148, 1153 (1974), held that the lower court did not err by admitting evidence of both prior
and subsequent accidents to prove a defective condition or cause of the accident. The court noted that
the purpose of providing evidence of the other accidents was to show that all the accidents, including th¢
one in litigation, occurred due to the dangerous condition. /d.
The United States Supreme Court stated that:

[The other accidents] were proved simply as circumstances which, with other evidence, tended
to show the dangerous character of the sidewalk.... The frequency of accidents at a particular place

would seem to be good evidence of its dangerous character—at least, it is some evidence to that effect.
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CERTIFICATE OF SERVICE

Pursuant to Rule 5(b) of the Nevada Rules of Civil Procedure and [N.E.F.R. 9(b) I certify that

I am an employee of Peter Goldstein Law Corporation and that on March 12, 2019, I served a true
and correct copy of the foregoing document entitled PLAINTIFF’S REPLY TO DEFENDANT
VENETIAN CASINO RESORT, LLC’S OPPOSITION TO PLAINTIFF’S MOTION FOR
TERMINATING SANCTIONS, MONETARY SANCTIONS FOR WILLFUL SUPPRESSION

OF EVIDENCE PURSUANT TO NRCP RULE 27. upon all parties listed below, via the following

means:

Via U.S. Mail by placing said document in a sealed envelope, with postage prepaid [N.R.C.P. 5(B)]

_ X___ Via Electronic Filing [N.E.F.R. 9(b)]

_X__ ViaElectronic Service [N.E.F.R. 9]

Via Facsimile [E.D.C.R. 7.26(a)]

Michael Edwards

Lisa Thayer

Lani Maile

Ryan Loosvelt

MESSNER REEVES LLP

8945 W. Russel Road, Suite 300
Las Vegas, Nevada 89148

Tel: (702) 363-5100

Fax: (702) 363-5101

Email: medwards@messner.com

Email: thayer@messner.com
Email: Imaile@messner.com

Email: RLoosvelt@@@messner.com

Attorney for Venetian Casino Resort, LLC

Jo&elynn Jordan _
An employee of the Law Office of Peter Goldstein
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RFP

Michael A. Royal, Esq.

Nevada Bar No. 4370

Gregory A. Miles, Esq.

Nevada Bar No. 4336

ROYAL & MILES LLP

1522 West Warm Springs Road
Henderson Nevada 89014

Tel:  702-471-6777

Fax: 702-531-6777

Email: mroyal@royalmileslaw.com
Attorneys for Defendants
VENETIAN CASINO RESORT, LLC and
LAS VEGAS SANDS, LLC

DISTRICT COURT

CLARK COUNTY, NEVADA

JOYCE SEKERA, an Individual;
Plaintiff,
V.

VENETIAN CASINO RESORT, LLC, d/b/a
THE VENETIAN LAS VEGAS, a Nevada
Limited Liability Company; LAS VEGAS
SANDS, LLC d/b/a THE VENETIAN LAS
VEGAS, a Nevada Limited Liability Company;
YET UNKNOWN EMPLOYEE; DOES 1
through X, inclusive,

Defendants.

RESPONSES TO PLAINTIFF’

S REQUESTS FOR PRODUCTION OF DOCUMENTS

CASENO.: A-18-772761-C
DEPT.NO.: XXV

AND MATERIALS TO DEFENDANT

TO:  Plaintiff JOYCE SEKERA; and

TO:  Keith E. Galliher, Jr., Esq.; her attorney:

Pursuant to Rules 26 and 36 of the Nevada Rules of Civil Procedure, Defendant VENETIAN

CASINO RESORT, LLC, and LAS VEGAS SANDS, LLC, by and through their counsel, ROYAL &

MILES LLP, responds to Plaintiff’s first requests for production of documents and materials as

follows:
R:\Master Case Folder\383718\Discovery\3Produce (Plaintiff) [st.wpd
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REQUEST NO. 1:

All written, oral, or recorded statements made by any party, witness, or any other person or
persons with knowledge of the incident described in Plaintiffs Complaint.
RESPONSE NO. 1:

Defendants object to the extent this request seeks information protected by attorney/client
privilege and/or attorney work product privilege. Without waiving said objection, Defendants refer
to their disclosures pursuant to NRCP 16.1, documents 2-9, and all supplements thereto. Discovery
is continuing.

REQUEST NO. 2:

Any and all accident and investigative reports, films, video tapes, charts, plats, drawings, maps
or pictures and/or photographs of any kind which has, as its subject matter, the incident described in
Plaintiffs Complaint.

RESPONSE NO. 2:
See Response No. 1.

REQUEST NO. 3:

A complete copy of the Defendant's insurance carriers and/or risk management pre-litigation
claim file.
RESPONSE NO. 3:

Objection. This request lacks foundation, assumes facts not in evidence, seeks information that
is protected from disclosure by the attorney/client and/or attorney work product doctrine. Without
waiving said objection all known discoverable documents regarding the investigation of the loss have
been produced. See Defendants' NRCP 16.1 early case conference disclosures, documents 2-9, and

all supplements thereto. Discovery is continuing.

R:\Master Cuse Folder\383718\Discovery\3Produce (Plaintiff) 1st.wpd = 2-
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REQUEST NO. 4:

The names of all expert witnesses or consultants that Defendant will use at the time of trial
along with any reports produced by the same.
RESPONSE NO. 4:

Objection. This request is premature. Defendants’ expert disclosures containing the requested
information will take place as set forth in the court's scheduling order. It is also an improper request
for production of documents.

REQUEST NO. S:

Any and all sweep sheets, sweep logs, or other similar documentation which reflects the
maintenance and/or cleaning of the flooring located within the VENETIAN CASINO RESORT
described in Plaintiffs Complaint for the day before, day of, and day after the incident described
therein.

RESPONSE NO. §:

Defendants object to the extent this request lacks foundation, assumes facts not in evidence,
is overly broad, vague and ambiguous. This request also presupposes that there was a foreign
substance on the floor causing Plaintiff's fall, which Defendants deny. It also incorrectly identifies the
subject premises as VENETIAN CASINO RESORT. This request further seeks information not
reasonably calculated to lead to the discovery of admissible evidence (i.e. documents related to
November 5, 2016). Without waiving said objection, Defendants respond as follows: See documents
identified pursuant to NRCP 16.1, bates numbers VEN 044-106. Discovery is continuing.

REQUEST NO. 6:

True and correct copies of any and all manuals, documents, pamphlets, flyers, or other

memorandum which has, as its subject matter, the standard operating procedures with respect to the

R:\Master Case Folder\383718\Discovery\3Produce (Plaintiff) Ist.wpd = 3-
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maintenance, cleaning and sweeping of the floors with respect to the VENETIAN CASINO RESORT
in which the fall occurred.

Defendant objects to the extent this request lacks foundation, assumes facts not in evidence,
and is further overly broad, vague and ambiguous. This request also presupposes that there was a
foreign substance on the floor causing Plaintiff's fall, which Defendants deny. also incorrectly identifies
the subject premises as VENETIAN CASINO RESORT. This request further seeks information not
reasonably calculated to lead to the discovery of admissible evidence. Without waiving said objection,
Defendant responds as follows: See Response No. 3.

REQUEST NO. 7:

True and correct copies of any and all claim forms, legal actions, civil complaints, statements,
security reports, computer generated lists, investigative documents or other memoranda which have,
as its subject matter, slip and fall cases occurring on marble floors within the subject VENETIAN
CASINO RESORT within three years prior to the incident described in Plaintitfs Complaint, to the
ptesent,

RESPONSE NO. 7:

Defendants object to the extent this request lacks foundation, assumes facts not in evidence,
is overly broad, vague and ambiguous, unduly burdensome and presupposes there was a foreign
substance on the floor causing Plaintiff's fall, which Defendants deny. It also incorrectly identifies the
subject premises as VENETIAN CASINO RESORT. This request further seeks access to information
which is equally available to Plaintiff via public records, and otherwise seeks information that is not
reasonably calculated to lead to the discovery of admissible evidence. Defendant objects as the request

as over broad and not properly tailored to the issues in this case. Without waiving said objection,

R:\Master Case Folder\383718\Discovery\3Prodluce (PlaintitT) Ist.wpd = 4 -
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Defendant responds as follows: Defendant is in the process of making a good faith effort to identify
information responsive to this request and will respond as soon as the information is collected.
Discovery is continuing.

REQUEST NO. 8:

Any and all documents, information, memoranda, paperwork, or other material which relates
to establishes, or otherwise pertains to the affirmative defenses alleged by the Defendant herein.
RESPONSE NO. 8:

See Response No. 1.

REQUEST NO. 9:

Any surveillance video showing the Plaintiffs fall at the VENETIAN CASINO RESORT
from any other angle, other than the one shown in the video surveillance produced by the
Defendants thus far.

RESPONSE NO. 9:

.Defendants object to the extent this request incorrectly identifies the subject premises as
VENETIAN CASINO RESORT, and further that the term "si:rveillance video” is itself overly broad
and seeks information outside Defendants’ knowledge, custody and control (i.e. videos taken by other
persons on the subject premises at the time)., Without waiving said objection, Defendants respond as
follows: All known surveillance related to this matter was produced as Document No. 9 in Defendants’
NRCP 16.1 disclosure. Discovery is continuing,.

REQUEST NO. 10:

Any other witnesses, documents, or other disclosures required by NRCP 16.1.
11/
/17

iy
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RESPONSE NO. 10:
See Response No. 1.
DATED this_]_day of October, 2018,

R Y L & MILES LLP
By: ﬁW/(/\ 0
/A
4B rN 43 0
Grego . Miles, Esq.

Nevada Bar No. 4336

1522 W. Warm Springs Road
Henderson, NV 89014

Attorneys for Defendants

VENETIAN CASINO RESORT, LLC and
LAS VEGAS SANDS, LLC

R:\Master Case Folder\383718\Discovery\3Produce (PlaintifT) Ist.wpd = 6 -
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CERTIFICATE OF SERVICE
[ HEREBY CERTIFY that on the ﬂ day of October, 2018, and pursuant to NRCP 5(b), I
caused a true and correct copy of the foregoing RESPONSES TO PLAINTIFF'S REQUESTS FOR
PRODUCTION OF DOCUMENTS AND MATERIALS TO DEFENDANT to be served as
follows:

by placing same to be deposited for mailing in the United States Mail, in a sealed
envelope upon which first class postage was prepaid in Las Vegas, Nevada; and/or

to be served via facsimile; and/or

\/ pursuant to EDCR 8.05(a) and 8.05(f), to be electronically served through the Eighth
Judicial Court’s electronic filing system, with the date and time of the electronic service
substituted for the date and place of deposit in the mail; and/or

to be hand delivered;
to the attorneys and/or parties listed below at the address and/or facsimile number indicated below:

Keith E. Galliher, Jr., Esq.

THE GALLIHER LAW FIRM
1850 E. Sahara Avenue, Suite 107
Las Vegas, NV 89014

Attorneys for Plaintiff

Facsimile: 702-735-0204

Email: kgalliher@galliherlawfirm.com

O hhin Schudd

An e’mp'lc‘glee of IngZ\L & MILES LLP

R:\Master Case [‘older\3837 18\Discovery\3Produce (Plaintiff) Ist.wpd = 7 -
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1/4/2019 10:33 AM

RFP

Michael A. Royal, Esq.

Nevada Bar No, 4370

Gregory A, Miles, Esq.

Nevada Bar No. 4336

ROYAL & MILES LLP

1522 West Warm Springs Road
Henderson Nevada 89014

Tel:  702-471-6777

Fax: 702-531-6777

Email: mroyal@royalmileslaw.com
Attorneys for Defendants
VENETIAN CASINO RESORT, LLC and
LAS VEGAS SANDS, LLC

DISTRICT COURT
CLARK COUNTY, NEVADA
JOYCE SEKERA, an Individual; CASENO.: A-18-772761-C
DEPT. NO.: XXV
Plaintiff,

V. <

VENETIAN CASINO RESORT, LLC, d/b/a

THE VENETIAN LAS VEGAS, a Nevada

Limited Liability Company; LAS VEGAS

SANDS, LLC d/b/a THE VENETIAN LAS

VEGAS, a Nevada Limited Liability Company;

YET UNKNOWN EMPLOYEE; DOES 1

through X, inclusive,

Defendants.
SUPPLEMENTAL RESPONSES TO PLAINTIFE’S REQUESTS FOR PRODUCTION OF
DOCUMENTS AND MATERIALS TO DEFENDANT
TO: Plaintiff JOYCE SEKERA; and
TO: Keith E. Galliher, Jr., Esq.; her attorney:
Pursuant to Rules 26 and 36 of the Nevada Rules of Civil Procedure, Defendant VENETIAN

CASINO RESORT, LLC, and LAS VEGAS SANDS, LLC, by and through their counsel, ROYAL &

MILES LLP, responds to Plaintiff’s first requests for production of documents and materials as

follows:

R:\Master Case Folder\383718\Discovery\3 Produce (PlaintiN) Is1 (Defendams) - Supp.wpd

VEN 1096




O 0 N0 &

10
1
12
13
14
s
16
17
18
19
20
21
22
23
24
25
26
27
28

REQUEST NO. 1:

All written, oral, or recorded statements made by any party, witness, or any other person or
persons with knowledge of the incident described in Plaintiffs Complaint.
RESPONSE NO. 1:

Defendants object to the extent this request seeks information protected by attorney/client
privilege and/or attorney work product privilege. Without waiving said objection, Defendants refer
to their disclosures pursuant to NRCP 16.1, documents 2-9, and all supplements thereto. Discovery
is continuing.

REQUEST NO. 2:

Any and all accident and investigative reports, films, video tapes, charts, plats, drawings, maps
or pictures and/or photographs of any kind which has, as its subject matter, the incident described in
Plaintiffs Complaint.

RESPONSE NO. 2:

See Response No. 1.

REQUEST NO. 3:

A complete copy of the Defendant's insurance carriers and/or risk management pre-litigation
claim file.
RESPONSE NO. 3;

Objection. Thisrequest lacks foundation, assumes facts not in evidence, seeks information that
is protected from disclosure by the attorney/client and/or attorney work product doctrine. Without
waiving said objection all known discoverable documents regarding the investigation of the loss have
been produced. See Defendants' NRCP 16.1 early case conference disclosures, documents 2-9, and

all supplements thereto. Discovery is continuing,

R:Wastor Caso Folder\383718\Discovery\3Produce (PlaintiX) 15t (Defeadsnts) - Supp.wpd = 2 =
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REQUEST NO. 4:

The names of all expert witnesses or consultants that Defendant will use at the time of trial
along with any reports produced by the same.
RIESPONSE NO. 4:

Objection. This request is premature. Defendants’ expert disclosures containing the requested
information will take place as set forth in the court's scheduling order. It is also an improper request
for production of documents.

REQUEST NO. §:

Any and all sweep sheets, sweep logs, or other similar documentation which reflects the
maintenance and/or cleaning of the flooring located within the VENETIAN CASINO RESORT
described in Plaintiffs Complaint for the day before, day of, and day after the incident described
therein.

RESPONSE NO. 5:

Defendants object to the extent this request lacks foundation, assumes facts not in evidence,
is overly broad, vague and ambiguous. This request also presupposes that there was a foreign
substance on the floor causing Plaintiff's fall, which Defendants deny. Italso incorrectly identifies the
subject premises as VENETIAN CASINO RESORT. This request further seeks information not
reasonably calculated to lead to the discovery of admissible evidence (i.e. documents related to
November 5, 2016). Without waiving said objection, Defendants respond as follows: See documents
identified pursuant to NRCP 6.1, bates numbers VEN 044-106. Discovery is continuing.

REQUEST NO. 6:

True and correct copies of any and all manuals, documents, pamphlets, flyers, or other

memorandum which has, as its subject matter, the standard operating procedures with respect to the

R\Master Casc Folder\3$3718\Discovery\3Producs (Plaintiff) Ist (Defondants) - Supp.wpd ™ 3 -

VEN 1098




[V, T N 9

O 00 I3 &

10
11
12
13
14

16
17
18
19
20
21
22
23
24
25
26
27
28

maintenance, cleaning and sweeping of the floors with respect to the VENETIAN CASINO RESOR'T
in which the fall occurred.
RESPONSE NO. 6:

Defendant objects to the extent this request lacks foundation, assumes facts not in evidence,
and is further overly broad, vague and ambiguous. This request also presupposes that there was a
foreign substance on the floor causing Plaintiff's fall, which Defendants deny. also incorrectly identifies
the subject premises as VENETIAN CASINO RESORT. This request further seeks information not
reasonably calculated to lead to the discovery of admissible evidence. Without waiving said objection,
Defendant responds as follows: See Response No. 5.

REQUEST NO. 7:

True and correct copies of any and all claim forms, legal actions, civil complaints, statements,
security reports, computer generated lists, investigative documents or other memoranda which have,
as its subject matter, slip and fall cases occurring on marble floors within the subject VENETIAN
CASINO RESORT within three years prior to the incident described in Plaintiffs Complaint, to the
present.

RESPONSE NO., 7:

Defendants object to the extent this request lacks foundation, assumes facts not in
evidence, is overly broad, vague and ambiguous, unduly burdensome and presupposes there was
a foreign substance on the floor causing Plaintiff’s fall, which Defendants deny. It also
incorrectly identifies the subject premises as VENETIAN CASINO RESORT. This request
further seeks access to information which is equally available to Plaintiff via public records, and
otherwise sceks information that is not reasonably calculated to lead to the discovery of
admissible evidence. Defendant objects as the request as over broad and not properly tailored

to the issues in this case. Without waiving said objection, Defendants respond as follows: Pleasc

R:\Master Case Folder\381718\Discovery\d Praduce (Plsintiff) 1si (Defendants) - Supp.wpd = 4 -
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see Defendants’ Sth Supplement to NRCP 16.1 Disclosure and all supplements thereto.

Discovery is continuing.

REQUEST NO. 8:

Any and all documents, information, memoranda, paperwork, or other material which relates
to establishes, or otherwise pertains to the affirmative defenses alleged by the Defendant herein.
RESPONSE NO. 8:

See Response No. 1.

REQUEST NO. 9:
Any surveillance video showing the Plaintiffs fall at the VENETIAN CASINO RESORT

from any other angle, other than the one shown in the video surveillance produced by the

Defendants thus far.

RESPONSE NO. 9;

Defendants object to the extent this request incorrectly identifies the subject premises as
VENETIAN CASINO RESORT, and further that the term “surveillance video” is itself overly broad
and seeks information outside Defendants’ knowledge, custody and control (i.e. videos taken by other
persons on the subject premises at the time). Without waiving said objection, Defendants respond as
follows: All known surveillance related to this matter was produced as Document No. 9 in Defendants’
NRCP 16.1 disclosure. Discovery is continuing.

REQUEST NO. 10:

Any other witnesses, documents, or other disclosures required by NRCP 16.1.

111

111

111
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RESPONSE NO. 10:

See Response No. 1.

DATED this

day of January, 2019.

By:

YAL & MILES LL.P

chael Al Royal, Hsq.
fegoty’ A. Miles, Esq.

Nevada Bar No. 4336

1522 W, Warm Springs Road
Henderson, NV 89014
Attorneys for Defendants

VENETIAN CASINO RESORT, LLC and

LAS VEGAS SANDS, LLC

R:\Master Case I*alder\383718\Discovery\3Produce (Plaimift) 151 (Defendanis) - Supp.wpd  ~ 6 -
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the ﬂ_ day of January, 2019, and pursuant to NRCP 5(b), |
caused a true and correct copy of the foregoing SUPPLEMENTAL RESPONSES TO
PLAINTIFF'S REQUESTS FOR PRODUCTION OF DOCUMENTS AND MATERIALS TO
DEFENDANT to be served as follows:

by placing same to be deposited for mailing in the United States Mail, in a sealed
envelope upon which first class postage was prepaid in Las Vegas, Nevada; and/or

to be served via facsimile; and/or

\/pursuant to EDCR 8.05(a) and 8.05(f), to be electronically served through the Eighth
Judicial Court’s electronic filing system, with the date and time of the electronic service
substituted for the date and place of deposit in the mail; and/or

to be hand delivered;

to the attorneys and/or parties listed below at the address and/or facsimile number indicated below:

Keith E. Galliher, Jr., Esq.

THE GALLIHER LAW FIRM

1850 E. Sahara Avenue, Suite 107

Las Vegas, NV 89014

Attorneys for Plaintiff

Facsimile: 702-735-0204

E-Service: kgalliher@galliherlawfirm.com
dmooney@galliherlawfirm.com
gramos(@galliherlawfirm.com
sray(@galliherlawfirm.com

LDy, St

An'employee JjROYAL & MILES LLP

R:WMaster Case Folden\3837(8\DiscoverpA\3Produce (Plaintiff) tst (Ocfendams) - Suppwpd = 7 =
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ELECTRONICALLY SERVED
6/11/2018 3:03 PM

ECCD
MARK B. SCHELLERUP

Nevada Bar No. 7170
ANDREW R. GUZIK
Nevada Bar No. 12758
MESSNER REEVES LLP
8945 W. Russell Road, Suite 300
Las Vegas, Nevada 89148
Telephone: (702) 363-5100
Facsimile: (702) 363-5101
Email: mschellerup@messner.com
Email: aguzik@messner.com
Attorneys for Venetian Casino Resort, LLC
DISTRICT COURT
CLARK COUNTY, NEVADA
CAROL SMITH, an individual, Case No.: A-17-753362-C
Dept. No.: X
Plaintiff,
VS. DEFENDANT'S NINTH
SUPPLEMENTAL EARLY CASE
VENETIAN CASINO RESORT, LLC; and | CONFERENCE STATEMENT LIST OF
DOES 1 through 50, inclusive, WITNESSES, EXHIBITS AND
PRODUCTION OF DOCUMENTS
Defendant(s).

Defendant VENETIAN CASINO RESORT, LLC, by and through its attorneys of record,
Messner Reeves, LLP, hereby serves their Ninth Supplemental Early Case Conference Statement

List of Witnesses, Exhibits and Production of Documents with respect to the above captioned action.

New items in [BOLD]
WITNESSES
1. Security Officer, Patrick Overfield, Security Department of Venetian, c/o Messner

Reeves LLP, 8945 W. Russell Rd., Suite 300, Las Vegas, Nevada 89148. Expected to testify
regarding the facts and circumstances surrounding the subject incident, any investigation regarding
the subject incident, any interaction with the Plaintiff or witnesses, the Incident Report.

2. Rafael Chavez, Facilities Department of Palazzo, ¢/o Messner Reeves LLP, 8945 W.
Russell Rd., Suite 300, Las Vegas, Nevada 89148. Expected to testify regarding the facts and

1 A-17-753362-C

Case Number: A-17-753362-C
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circumstances surrounding the subject incident, the inspection conducted after the alleged incident,
the Accident Scene Check report which he authored, any interaction with the Plaintiff or any
witnesses.

3. Security Officer, Michael Chreene, Security Department of Venetian, c/o Messner
Reeves LLP, 8945 W. Russell Rd., Suite 300, Las Vegas, Nevada 89148. Expected to testify
regarding the facts and circumstances surrounding the subject incident, any investigation regarding
the subject incident, any interaction with the Plaintiff or witnesses, the Incident Report.

4, Person Most Knowledgeable, PAD Department of Venetian, c/o Messner Reeves
LLP, 8945 W. Russell Road, Suite 300, Las Vegas, Nevada 89148. Expected to testify regarding
the policies and procedures regarding floor maintenance in the area where this incident occurred.

5. Person Most Knowledgeable, Security Department of Venetian, c/o Messner Reeves
LLP, 8945 W. Russell Road, Suite 300, Las Vegas, Nevada 89148. Expected to testify regarding
the facts and circumstances surrounding the subject incident.

6. Carol Smith, Plaintiff, c/o PETER GOLDSTEIN LAW CORP, 10795 W. Twain,
#110, Las Vegas, NV 89135. Ms. Smith is the named Plaintiff in this matter and is expected to
testify regarding her interaction with security personnel, her visit to the Venetian, any conversations
she may have had with anyone relating to the subject incident, her medical treatment and medical

history and any other facts and circumstances surrounding the subject incident.

7. Plaintiff’s medical providers.
8. Any witnesses identified by any party to this action.
9. Any necessary rebuttal witnesses.

Defendant hereby reserves the right to amend and/or supplement its Early Case Conference
Statement List of Witnesses, Exhibits and Production of Documents as it uncovers additional
information through discovery of this matter and it reserves the right to object to Plaintiff’s
witnesses,

EXHIBITS/DOCUMENTS
A. Plaintiff’s First Amended Complaint [Bates No. VEN001-VEN005]

2 A-17-753362-C
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B. Medical records produced with letter from Peter Goldstein dated 10/25/16 (letter
included) [Bates No. VEN006-VEN0027]

C. Venetian Incident Report w/ color photograhs [Bates No. VEN028-VEN037]

D. Copy of Voluntary Statement authored by Carol Smith [Bates No. VEN038]

E. Copy of Accident Scene Check [Bates No. VEN(039)

F. Copy of Letter of Representation from Peter Goldstein dated 7/19/16 [Bates No.
VEN040]

G. Copy of letter from Venetian to Peter Goldstein dated 8/2/16 [Bates No. VEN041]

H. Copy of letter from Venetian to Peter Goldstein dated 4/17/17 [Bates No. VEN042]

L Copy of surveillance video [Bates No. VEN(043]

1. Copy of records from Irvine Unified School District [Bates No VEN044-VEN132]

K. Copy of records from State of the Art Physical Therapy [Bates No. VEN133-
VEN223]

L. Copy of records from Orthopedic Surgery Center of Orange County [Bates No.
VEN224-VEN303]

M. Copy of records from State of the Art Physical Therapy [Bates No. VEN304-
VEN370]

N. Copy of Incident Reports of slip and falls for twe FIVE (5) years prior to this
alleged incident, in the area where Plaintiff’s incident occurred (with all personal information
redacted) [Bates No. VEN371-VEN499]

0. Copy of Preventing Slip, Trips & Falls [Bates No. VEN500-VEN510]

P. Copy of floor cleaner product documents [Bates No. VEN511-VEN522]

P. Copy of Public Area’s Department Work Slips for two-years prior to incident
[Bates No. VEN523-VEN1750]

Q. Copy of Preventing Slips, Trips and Falls Lesson Plan [Bates No. VEN1751-
VEN1753]

R. Copy of Lobby 2 Day Shift Specialist Workslip [Bates No. VEN1754]

/11

3 A-17-753362-C
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S. Copy of Day Shift Schedule for 7/7/2016 [Bates No. VEN1755]

T. Copy of Slip & Fall Training Video [Bates No. VEN1756]

U. Copy of medical records from Newport Orthopedic Institute [Bates No. VEN1757-
VEN1891]

V. Copy of similar incident reports 7/7/14-7/7/16 with personal information
redacted [Bates No. VEN1892-VEN2251]

Defendant hereby reserves the right to amend and/or supplement its Early Case Conference
Statement List of Witnesses, Exhibits and Production of Documents as it uncovers additional
information through discovery of this matter and it reserves the right to object to Plaintiff’s exhibits

and documents.

F
DATED this & day of June, 2018

MESSNER REEVES, LLP

W B. SCHELLERUP

evada Bar No. 7170

ANDREW R. GUZIK

Nevada Bar No. 12758

8945 W. Russell Road, Suite 300

Las Vegas, NV 89148

Telephone: (702) 363-5100

Facsimile: (702) 363-5101

Attorneys for Venetian Casino Resort, LLC

4 A-17-753362-C
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PROOF OF SERVICE
LV-Smith v. Venetian Casino Resort, LLC
Case No.: A-17-753362-C

The undersigned does hereby declare that I am over the age of eighteen (18) years and not a
parly to the within entitled action. I'am employed by Messner Reeves LLLP, 8945 W. Russell Road,
Suite 300, Las Vegas, Nevada 89148. Iam readily familiar with Messner Reeves LLP's practice for
collection and processing of documents for delivery by way of the service indicated below.

OnJune ) 2018, I served the following document(s):

DEFENDANT'S NINTH SUPPLEMENTAL EARLY CASE CONFERENCE STATEMENT
LIST OF WITNESSES, EXHIBITS AND PRODUCTION
OF DOCUMENTS

on the interested party(ies) in this action as follows:

Peter Goldstein

Nevada Bar No. 6992

PETER GOLDSTEIN LAW CORP
10795 W. Twain Avenue, #110
Las Vegas, NV 89135

Telephone: (702) 474-6400
Facsimile: (888) 400-8799
Attornevs for Plaintiff

By U.S. Mail and Electronic Service. Pursuant to Administrative Order 14-2 and Rule 9
of the NEFCR, 1 caused said documents(s) to be transmitted to the person(s) identified in the E-
Service List for this captioned case in Odyssey E-File & Serve of the Eighth Judicial District Court,
County of Clark, State of Nevada. A service transmission report reported service as complete and a
copy of the service transmission report will be maintained with the document(s) in this office.

I declare under penalty of perjury under the laws of the State of Nevada that the foregoing
is true and correct.

Executed on June _ll__, 2018, at Las Vegas, Nevada.

D s
mf MESSNER REEVES LLP

s A-17-753362-C
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DATE

TIME

REPORT

SEKERA FALLS

Sekera v. Venetian reports are in black
Smith v. Venetian reports are in red

LOCATION

COMMENTS

SECURTIY

11-24-13

5:27 am.

1311V-5502

Grand Luxe
Café

Slip and fall

Mary Ros

Eve Gizelbach

Ryan Meyer

J. Lopez report writer

11-24-13

1:54 p.m.

1311V-5588

Grand Hall

Slipped in apple cider
given out by elves who
are employees

Devon O’Brien manager

Christopher Mosier asst. security manager
G. Rescigno report writer

David Magnism

1-26-14

12:28
am.

1401V-5339

Lobby 1

Water on marble

Conie Klaver

Joe Barrett facilities senior watch
L. Sivrais report writer

Joe Barrett

5-2-14

4:42 p.m.

1405V-0423

Grand Hall
LV

Water on marble

Manny Argnello
R. Marquez report writer
David Boyko

5-3-14

3:36 p.m.

1405V-0687

Grand Hall

Wet marble

Thomas Harris security officer
Gary Rescigno security EMT
T. McFate report writer

Derek Santillan facilities

5-3-14

4:47 p.m.

1405V-0704

Lobby 1

Water on marble

Christopher Daniels
Derek Santillan

5-24-14

9:49 p.m.

1405V-5900

Lobby 1

Wet marble

Karen Sidhoo front desk manager
Tim Alvonells security shift manager
T. Morgan report writer

Sean Pemberton

6-28-14

2:10 p.m.

1406V-66937

Grand Luxe
Café

Wet marble

Connic Kulver

Nicholas Coronado

Andres Florentino

J. Lopez report writer

John Burnett security officer

7-5-14

6:05 p.m.

1407V-1121

Lobby 1

Liquid stated he had
fallen yesterday see report

Brittany Peck front desk manager
Sean Pemberton engineer
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7-15-16 | 11:25 1607V-3405 Lobby 1 Slip and fall. Ice cream on | Tim Alvonellos security shift manager
p.m. floor Jonathan Derfeth front desk manager
J. De Jesus report writer
David Cabada EMT security officer
Loren Harper security officer
Rosa Estela facilities
8-5-16 11:07 1608V-0995 Casino Slip and fall. Wet spill Anthony Bersano asst. security manager
extended entire length of | Nathan Beyers front desk manager
pit 9 guest walked into D. Cabada report writer
wet area and slipped and | Joseph De Jesus EMT security officer
fell Dale Keezer field training officer
Amber Platt security officer
Laterrious Robinson field training officer
Eddie Hinton facilities
8-5-16 5:04 p.m. | 1608V-0947 Lobby 1 Slip and fall. Large pool | Tim Alvonellos security shift manager

of water

Monique Heng front desk manager
J. De Jesus report writer

Justin Vasquez security officer
David Cabeda EMT security officer
Shane Naema facilities
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ROYAL & MILESLLP
1522 W Warm Springs Road

Henderson NV 89014
Tel: (702) 471-6777 % Fax: (702) 531-6777
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Electronically Filed
7/31/2019 9:50 AM
Steven D. Grierson

CLERK OF THE COU
ORDR &6—“_‘4 ﬁ.‘.«.——,

Michael A. Royal, Esq.

Nevada Bar No. 4370

Gregory A. Miles, Esq.

Nevada Bar No. 4336

ROYAL & MILES LLP

1522 West Warm Springs Road
Henderson Nevada 89014

Tel:  (702) 471-6777

Fax: (702)571-6777

Email: mroyal@rovalmileslaw.com
Attorneys for Defendants
VENETIAN CASINO RESORT, LLC and
LAS VEGAS SANDS, LLC

DISTRICT COURT
CLARK COUNTY, NEVADA
JOYCE SEKERA, an Individual; CASENO.: A-18-772761-C
DEPT.NO.: 24Q5
Plaintiff,
V.
VENETIAN CASINO RESORT, LLC, d/b/a ORDER

THE VENETIAN LAS VEGAS, a Nevada
Limited Liability Company; LAS VEGAS
SANDS, LLC d/b/a THE VENETIAN LAS
VEGAS, a Nevada Limited Liability Company;
YET UNKNOWN EMPLOYEE; DOES I
through X, inclusive,

Defendants.

Plaintiff Joyce Sekera's Objection to the Discovery Commissioner's Report and
Recommendation on Defendant Venetian 's Protective Order came before the Court for hearing at 9:00
a.m, on May 14, 2019. Keith E. Galliher, Jr., Esq., and Kathleen H. Gallagher, Esq., of the Galliher
Law firm, appeared on behalf of the Plaintiff JOYCE SEKERA. Michael A, Royal, Esq., of Royal &
Miles LLP appeated on behalf of Defendants VENETIAN CASINORESORT, LLC, and LAS VEGAS
SANDS, LLC (hereinafter collectively Venefian). Also before the Court was Defendant's

Countermotion to Strike Facts, Defendants’ Countermotion for Order Directing Return of All

MAY 2 8 2019
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Protected Information, Defendant's Countermotion for Sanctions, and Plaintiffs Motion to Strike
Defendant's Countermotions.

The Discovery Commissioner ordered that guest information in Venetian's prior incident
reports from November 4, 2013 to November 4, 2016 remain redacted, as produced by Defendants,
and that the redacted reports be subject to a protective order pursuant to NRCP 26(c). In her Objection,
Plaintiff contended that the Recommendation violates NRCP 1 which states that the Nevada Rules of
Civil Procedure "should be construed, administered, and employed by the court and the parties to
secure the just, speedy, and inexpensive determination of every action and proceeding.” Additionally,
Plaintiff contends the Discovery Commissioner’s ruling violates the uniform holding across the country
that the risk or certainty that a party receiving discovery will share it with others alone does not
constitute good cause for a protective order.

Defendants argued that the prior incident reports contain sensitive personal, private information
related to prior guests and other non-employees which should be subject to an NRCP 26(c) protective
order. Defendants argued that the information includes personal contact data, dates of birth, Social
Security numbers, and health related reporting obtained by responding EMTs. Defendants further
argued that Plaintiff had already shared the subject information with attorneys handling litigation in"
other ongoing related matters involving Venetian, regardless of the pending Discovery Commissioner’s
Report and Recommendation, and expressed concern that unredacted reports produced to Plaintiff
would likewise be freely shared in the same manner, further invading the privacy rights of Defendants’
guests, which Defendants assert an obligation to protect unless Plaintiff can demonstrate that any prior
incident is “substantially similar” in area and circumstances to the subject incident (citing Schlatter v.

Eighth Judicial Dist. Court, 93 Nev. 189, 192 (1977); the Health Insurance Portability and

Accountability Act of 1996 (HIPAA) (See 42 USCS. § 1320d et seq.; 45 C.F.R. §§160-164; and to

various Nevada cases related to invasion of privacy). Defendants also sought to protect the unredacted
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information based on Plaintiff’s showing of relevancy to the pending action, arguing that Plaintiff is
using the discovery process to mine information for distribution to other attorneys in the legal
community and the world at large, asserting that the balance of Plaintiff’s need for the personal
information at issue does not outweigh the right of privacy by those identified individuals.

IT IS HEREBY ORDERED that Plaintiff's Objection is GRANTED, the Discovery
Commissioner's Report and Recommendation of April 2, 2019 is REVERSED in its entirety. The
Court has determined that there is no legal basis to preclude Plaintiff from knowing the identity of the
individuals contained in the incident reports as this information is relevant discovery. There is also
no legal basis to preclude Plaintiff from sharing the unredacted incident reports with persons not
involved in this litigation. However, the Court strongly cautions Plaintiff to be careful with how she
shares and uses this information.

IT IS FURTHER ORDERED that Defendant's Countermotion for Sanctions is DENIED. The
Court finds that Plaintiff did not act inappropriately by sharing the redacted reports at issue with other
counsel on February 7, 2019 or by failing to advise the Discovery Commissioner at the March 13, 2019
hearing that all of the redacted reports at issue were filed with the Court in their entirety by plaintiff's

counsel in the matter of Carol Smith v. Venetian, case no. A-17-753362-C, on March 12, 2019.

Plaintiff further did not violate the Protective Order by failing to request a stay of the ruling by the
Discovery Commissioner under EDCR 2.34(f) or by failing to request back the information disclosed
before the Protective Order was issued by the Discovery Commissioner.

i

g

el
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IT IS FURTHER ORDERED Defendant's Countermotion to Strike Facts, Defendant's

Countermotion for Order Directing Return of All Protected Information and Plaintiffs Motion to Strike

Defendant's Countermotions are DENIED.

DATED this 5& day of

Submitted by:

Nevada Bir No, 4336

1522 W. Warm Springs Road
Henderson, NV 89014
Attorneys for Defendants

R:\Master Case Folder\383718\Pleadings\4Order. wpd

DIETRIGT COURT JUDG
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M P

Rdviewed by:
THE GALLIHER LAW FIRM

[Reviewed but would not sign]

Keith E. Galliher, Jr., Esq.
Nevada Bar No. 220

1850 E. Sahara Avenue, Suite 107
Las Vegas, NV 89014

Attorneys for Plaintiff
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CASE NO. A-18-772761-C
DEPT. NO. 25

DISTRICT COURT

CLARK COUNTY, NEVADA

*x k*x kX X %

JOYCE SEKERA,

Plaintiff,
REPORTER'S TRANSCRIPT
OF
PLTF'S MOTION TO AMEND
DEFT'S MOTION TO STRIKE

VS.

VENETIAN CASINO RESORT,

Defendant.

~_ ~— — — — — — — — — ~— ~—

BEFORE THE HONORABLE KATHLEEN DELANEY
DISTRICT COURT JUDGE

DATED: TUESDAY, MAY 28, 2019

REPORTED BY: SHARON HOWARD, C.C.R. NO. 745
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APPEARANCES:

For the Plaintiff:

For the Defendant:

*x k*x kX KX %

KEITH GALLTIHER, ESQ.

KATHLEEN GALLIHER, ESOQ.

MICHAEL ROYAL, ESQ.
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to do with that. And they're using that to say, and, by
the way, it's a pattern of bad conduct by Venetian and
therefore you should grant our motion for leave to
amend.

If the court is not inclined to consider those
things, such as representations about Venetian purposely
omitting reports, in violation of discovery commissions
report and recommendation. Venetian violating court
orders in Smith vs. Venetian, which there's no evidence of
that. I don't know why that belongs in the reply in
support of this motion. They said, Venetian did not
review the discrepancy and provide, quote, all reports
deemed responsive to Plaintiff's request for prior
incident reports. There's no evidence of that, your
Honor. To the contrary. To the contrary we did respond
as the discovery commissioner asked us to. Sent a letter
to Mr. Galliher in that regard.

They've made other statements regarding counsel.
Counsel lied to the court. Venetian frivolously filed
motions for sanctions. Venetian unjustly accused
undersigned and Mr. Goldstein of criminal conspiracy and
implied professional responsibility violations. Harassed
and eventually fired Mr. Shulman, an employee, who had
never received written warnings in his 13 years of work

for Venetian. Venetian is an awful corporate citizen.
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Also, by the way, there are two security guards/EMTs
per shift at the Venetian, sometimes 3. So if we take 2
or 3 times 3 shifts, let's do the math.

Now, it goes from -- I'm assuming he's an average
security officer and EMT. We go from 100 to 900 injury
falls over a 9 year time frame. You add that into the 20
years Venetian has been open with the same floors, now
we're at 1,500 injury falls at the Venetian.

THE COURT: So we've gone from the number of
reports and the concern that some of the reports were left
out -- which number is significantly less then the number
you're quoting now -- to some extrapolation of testimony
of, well, I think it's probably about this many I've done.
If there's this many of me, then it's this many things.

MR. GALLIHER: That's not what he said. He was

very definite. I went over and over it with him in his
deposition. There was no, maybe, there's a hundred. A
hundred was minimum. So in his deposition testimony he's
not indefinite. He is very, very sure of what he's

testified to.
Let's take a look at that information first. Okay.
Then we've got the 73 injury fall reports, which is what
we discovered. Then we've got the porter's testimony.
Now, these again are Venetian employees who testified

that their supervisor informed them that the marble floors
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at the Venetian are very dangerous, very dangerous. And
if there is a spot of water, a slight amount of water on
the floor a customer can slip and fall. This is coming
from management. So it's not like they don't know that
their floors are very, very dangerous to their customers.
So that's coming again from their own employees'
testimony.

Then we've got the David Elliot situation. This is
something which is recent which we have yet to discover,
but we intend to. And that is the Venetian in the
mid-2000s -- 2005, 2006, 2007 -- hired David Elliot -- who
the court is probably familiar with. He's a court
qualified bio-mechanical engineer, PE. They hired him to
evaluate their floors at the Venetian and make
recommendations concerning how they can make the floors
safer.

The one thing we've determined so far, Mr. Elliot
told him that under no circumstances is marble an
acceptable surface for a floor such as a hotel/casino like
the Venetian. He made recommendations concerning how they
could go from marble to tile and increase the co-efficient
of friction -- slip resistance -- to the .5 industry
standard from where it is now.

As we know from Dr. Jennings report the slip testing.

When wet the slip resistance was .33. It's far below the
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industry average. Now we've got the Venetian hiring
somebody, who's an expert, to come in and advise
concerning the floors and how to make them safer. Nothing
has changed. The floors are still marble. They're still
not slip resistant. We've got that information as well.

Also we've got the fact that there are now coatings
available for these types of marble floors. And if you
use a coating on the marble floors you can make them more
slip resident. And the Venetian has elected -- what we
know so far -- remember, we're talking about an amendment,
so we need an opportunity to discover information. But
what we know is that the Venetian has not utilized all of
the substances available to it to coat the marble floors
and, perhaps, make them more slip resistant.

THE COURT: Let me turn your argument back to
you, Mr. Galliher, that you made to Mr. Royal on his
motion, which was like where is the law to support this.

You know that if we're going to have punitives that
ultimately -- and it's a viable claim in a case, then it's
ultimately going to have to be proven by clear and
convincing evidence that there was oppression, fraud,
malice. That type of things. What you're arguing is just
sheer quantity of accident and that that converts what
occurred here into oppression, fraud, or malice. Where is

the case law that would support, in a negligence action,
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THE COURT: It's not the numbers. It's the
question of whether the current or former employees have
testimony that this is a known hazardous condition that
could have been ameliorated. It hasn't been. There's
been decision making. The evidence will bear out there's
that, as alleged -- and again, standard to amend is very
low.

I hear you, obviously. There's got to be some
discussion about whether or not there's any kind of
prejudice or undue delay, this type of thing. At this
point in litigation, I'm not sure we have that concern.

He's indicated in his argument that you should be
proving that up against them to prevent the amendment.
But at the end of the day, I'm not sure I see that as much
as I see 1is there any potential liability for this claim.
If there is, and the standard is low, they should be able
to explore it. If the evidence doesn't pan out, Mr.
Galliher is right, it will be kicked out on summary
judgment.

It's very hard to make a decision at this stage of
the case not to allow some exploration of this in light
of, at least, not just the numbers but in light of what
has been asserted to be the testimony of some of these
witnesses.

MR. ROYAL: One of the things he represented to
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the court about what the PAD people said is also
incorrect. They didn't say they had been told by
supervisors it's slippery when wet. They're testifying
about their own experience.

Your Honor, I guess I'm concerned that every
single -- this is as simple a negligence case as you have.
He wants to try every case but the actual one that we
have. So what this is going to turn into is a huge
discovery deal where Mr. Galliher is going to now he's
seeking subsequent incidents and he's going to be making
demands to prove up his punitive damage claim, financials
and all kinds of stuff that he otherwise wouldn't be
entitled to in a simple negligence case.

If he had brought a claim for punitive damages in his
original complaint, we'd be filing a motion for summary
judgment today. He does not have and has not presented
evidence that would remotely support a punitive damages
claim.

I want to point out to the court there's no evidence
of conscious disregard. There's no evidence of even
something beyond gross negligence in this case. It's a
simple slip and fall that an expert will testify to that
if dry -- and we believe there's sufficient evidence that
it was -- that it's absolutely safe.

Also I'll just point out to the court there is no
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national standard of .50 coefficient of friction. 1It's
not something Mr. Jennings is going to be able to
support.

MR. GALLIHER: You don't need to hear further
from me.

THE COURT: So this is a very difficult call to
make in all candor because I know and I respect the
consequences of allowing this amendment. I will also be
candid that coming in here today my inclination was
against it because I think we start from the premise this
is a negligence claim. It is an uphill battle to be able
to get a punitive damages allegation in a negligence
claim. And there has to be far, far more evidence to
support a punitive damages claim then could ever be there
to support or would ever be there to support a negligence
claim.

So, you know, there's a lot of talking about numbers.
There's no doubt in my mind the vast majority of that, if
not all of that, is purely speculative and extrapolations
from some personal experiences but not necessarily numbers
that we rely on to consider granting the motion to
amend.

I think what ultimately Jjust tipped the scale over to
the side of it is appropriate to allow the amendment --

again, I do this with trepidation, because I will tell you

VEN 1138




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

24

though I will be a very strong watch dog about this ever
getting before a finder of fact if there is not evidence
to support a punitive damages claim. And it's not the
same standard. It's not going to be the same standard as
this motion to amend. And there had better be substantial
evidence that will allow for that to get to the trier of
fact.

Should you be able to explore it, I think the Tichner
(ph) case and the cases cited do show that it is possible
to have a punitive damages claim in a case such as this.
And to the extent that there is some evidence indicated
now that there could be implied malice, that there could
otherwise be knowledge of possible harmful consequences
and a willful and deliberate failure to act, which is the
language that we see in cases where punitive damages were
found in negligence cases and/or statutory requirement for
punitive damages, I think it would be abuse of my
discretion not to grant the amendment.

The standard met to allow for amendment is here.
That there isn't evidence of undue delay or prejudice.
And while it's not going to be, perhaps, pretty, this
discovery, I think at the end of the day, with what's been
alleged, it would do a disservice to this case if I didn't
allow there to be some exploration to see if there's

evidence that could support the damages claim.
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So in that regard I think the proper call to make is
to allow the amendment to include punitive damages. Allow
it to be filed as requested and see where discovery
goes.

If the evidence is not there, if we are talking about
multiple accidents but nothing more then that, it's very
hard for this court to see how punitive damages will ever
get to the fact finder. That's where I think the
potential harm to a large operation lies. The discovery
and the fact there may have been decisions made and some
sort of willful, deliberate failure to act to avoid
harmful circumstances, whether or not that's there or not,
we'll find out. I think it is appropriate to allow
exploration at this stage.

MR. GALLIHER: Thank you.

THE COURT: I'll grant the motion. Mr.
Galliher, you'll prepare the order.

MR. ROYAL: Your Honor, my only concern relates
to the prior motion that we had, prior decision that
relates to protective order we were seeking. Counsel is
going to be seeking subsequent incident reports, I'm sure,
as a result of this ruling.

THE COURT: That prior order still stands. I
made it clear to Mr. Galliher what he can use in support

and what he cannot.
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MR. GALLIHER: That's a discovery commissioner
issue. We're going to be filing a motion to compel and
some other matters in this case as well, but that's not
before the court.

THE COURT: We do have the order the court
issued before that tells you what your disclosure scope is
and is not. And the fact that what you'd engaged in

before is not something the court is expecting you to be

engage in going forward. I expect that to be honored.
The prior order still stands. I appreciate that
clarification.

MR. GALLIHER: Thank you, your Honor.

THE COURT: Thank you, Counsel.

* Kk kX x %
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DAVID A, ELLIOTT, P.E. February 13, 2009
LIVIA FARINA vs DESERT PALACE, INC. 1

DISTRICT COURT

CLARK COUNTY, NEVADA

LIVIA FARINA,
Plaintiff,
Vs, CASE NQ. AB42232
DEPT. NO. XITI
DESERT PALACE, INC. dba
CAESARS PALACE HOTEL AND
CASINQ, and DOES 1 through 20,

inclusive,

Defendants.

DEPOSITION OF DAVID ALLEN ELLIOTT, P.E.
Taken on Fridéy, February 13, 2009
At 12:16 p.m.
At 2300 West Sahara Avenue

Suite 770
Las Vegas, Nevada

Reported by: John L. Nagle, CCR 211

@ ESQUIRE 800.211.DEPO (3376)

DTFOS TION SOLUTIONS EsquireSolutions.com
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DAVID A. ELLIOTT, P.E.

February 13, 2009

LIVIA FARINA vs DESERT PALACE, INC.

2

APPEARANCES :

For Plaintiff:

For Defendant:

ZIMMERMAN & ASSOCIATES, LTD.

7251 West Lake Mead Boulevard

Suite 230

Las Vegasg, Nevada 89128

BY : BRIAN F. ZIMMERMAN, ESQ.
BRIAN W. GOLDMAN, ESQ.

Ph. (702)228-8916; Fax (702)228-89

bzimmerman@za-law.com ‘

ROBINSON & WOOD, INC.

5556 South Fort Apache Road

Suite 100

Las Vegas, Nevada 89148

BY: THOMAS E. McGRATH, OF COUNSEL
Ph. (702)363-5100; Fax (702)363-51

17

0L
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DAVID A, ELLIOTT, P.E. 7 February 13, 2009

LIVIA FARINA vs DESERT PALACE, INC.

5

DAVID ALLEN ELLIOTT, P.E.,
having been first duly sworn, was

examined and testified as follows:

EXAMINATION
BY MR. McGRATH:
Q. Good afternoon, Mr. Elliot. Could you

please state your full name for the record?

A, Yes. 1It's David Allen Elliott, A-1-l-e-n

and E-1-1-0-1i-t-t.

Q. My name is Tom McGrath. I'm here for
defendant Desert Palace, Inc. It's my understanding
you've been designated as an expert by the plaintiffs
in this case.

How many times have you been deposed
before?

A. Over a hundred.

Q. Are you comfortable, then, with me
skipping the admonitions which explain to you the
deposition process?

A. I am.

Q. Okay. Good.

Can you briefly summarize for me, starting

after high school, your educational background?

A. Starting after high school, I went to

@ ESQUIRE 800.211.DEPO (3376)

DEFOSITION SOLUTIONS ESquireSolutionS-Com
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DAVID A. ELLIOTT, P.E. February 13, 2009
LIVIA FARINA vs DESERT PALACE, INC. 6

school at the University of Arkansas, where I obtained
a Bachelor of Science degree in mechanical engineering.

While I was there, I also received the
National Engineering Merit Award and I was an Academic
All-American.

My studies there were primarily in
mechanical engineering, end for those who don't know
that, that deals with physics, dynamics, statics,
strength of materials, and design safety.

Q. I'm sorry to interrupt. Go ahead.

A. From there, I worked at General Dynamies
in Fort Worth, Texas, where I was an advanced design
engineer. I did work on the F-16 designs and the YF-22
designs.

I also had to design proof stations, which
involved a lot of training right there in-house for
ergonomics and human factors, and I also had to
reconstruct mid-air collisions of airplanes when they
do shows and things that you never hear about on the
news.

From there, I went to work at Renfro
Engineering, where I did design work a little bit, but
mostly it was accident reconstruction.

Vehicle dynamics was really heavy there.

We did a lot of rollover-type cases, ATV dynamics.

@ ESQUIRE 800.211.DEPO (3376)

EsquireSolutions.com
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DAVID A. ELLIOTT, P.E. February 13, 2009
LIVIA FARINA vs DESERT PALACE, INC. 7

And then I came here and worked for
WM Morrison & Associates for a short time before
starting my own business.
Q. How long have you been in Nevada? I'm

sorry to interrupt.

A. I've been here since 1995.

Q. Do you currently hold any licenses in
engineering?

A, Yes. I have a professional engineering

license in mechanical engineéring in the state of
Nevada.
Q. Well, this is compound, but have either of

those licenses ever been revoked or suspended?

A, No, sir.

Q. They're in good standing?

A Yes, sir.

Q. How many times have you testified at trial

as an expert?
A. Over 50.
Q.. When you've testified as an expert, has it

been in the field or concerning the field of

biomechanics?
A. Yes.
Q. Of the 50 times you've testified in trial,

can you give me an estimate of how many times you were

@ ESQUIRE §00.211.DEPO (3376)
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DAVID A. ELLIOTT, P.E. February 13, 2009
LIVIA FARINA vs DESERT PALACE, INC. 8

testifying on behalf of the plaintiff as opposed to the

defendant?

A. Probably -- you know, I might be better
off counting that, because just -- I know where you're
going.

I'd say that probably 85 percent of the
work I bring in is for defendants, and 15 percent is
for plaintiffs, and that's not by choice. It's just
how it comes in.

When it comes to trial, it seems like it's
probably pretty close to 50/50 when it actually comes
down to testifying.

Q. Understood.

Have you ever testified at trial on behalt
of a plaintiff where Mr. Zimmerman was the attorney for
the plaintiff?

A. No, I don't believe I ever have.

Q. How many cases currently do you have open
with Mr. Zimmerman's office?

A, This is the only one that I'm aware of.

Q. What was the last Nevada case that you
testified at trial at as an expert?

A, It was last week. I don't remember the

name. Let me see if it's in my list.

Q. You don't need to find it. I'm just kind
@ ESQUIRE 800.211.DEPO (3376}
DEPQSITION SOLUTIONS EsquireSOl'Uﬁons.Com
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DAVID A. ELLIOTT, P.E.
LIVIA FARINA vs DESERT PALACE, INC.

February 13, 2009
9

of getting a general overview here.

A. I've testified twice in the last three

weeks in trial.

Q. I see you brought a three-ring binder with
you today.

A. I did.

Q. Doeg this three-ring binder hold all of

the documents that you have retained for your file on

this case?

A, Yeah. There's some other documents that
would be in books if I had to refer to them or if

someone wanted to look at them, but this is everything

I need to testify.

Q. When you're talking about the books that
aren't in there, these are bocks and treatises that

you're relying on in part for your opinions?

A. Sure.

Q. Do you mind if I just open this up? I'd

like to briefly kind of summarize what's in here --

A. Be my guest.

-- if that's possible.

I see color photographs, and I have read
your report. Are there any color photcgraphs in here
that depict the other casinos that I believe you

indicated you investigated to determine whether they
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put mats down on the marble floors?

A. Yes, sir.

Q. And then there's also photos of the site
where the incident occurred?

A, Yes, sir.

Q. 'And then I see you have your October 13,
2008, report in here. Do you have your billings in
here?

A. No. They're maintained on computer. We
don't ever print them out, but I could get you a copy
if you'd like.

Q. That's okay for now.

Do you know off the top of your head the
approximate amount of time you've billed on this file?
I'm not asking the amount, just the hours.

L. No, sir. It was quite a bit, you know,
because we had the walk-around looking at all those
casinos, and we visited the site twice.

I could call my secretary and ask her and
she could tell you exactly, if you want to know.

Q. Doeg the file alsc include documents that
you were provided by plaintiff's attorney that they
received from the defendants' production of documents

in this case, or at least a portion of them?

A It's my understanding that some of these
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documents came from defendants' production.

Q. What I'm specifically interested in
knowing, if you have copies in there, is there's some
spec sheets that have been referenced in Mr. Moffott's
deposition regarding the specifications for the marble
flooring.

What I'm trying to find out is what spec
sheets you have and, therefore, determine what you're
relying on in forming your opinions in this case.

A, I think it all starts right here with
Allard Design or Allard & Cﬁnversano.

Q. These were provided to you by counsel?

A, That's correct.

Q. Did you attempt to review the approved
plans and specifications for the Caesars Palace that
are applicable to the area in question?

A. No. I haven't seen any approved plans.
This is what wag requested, and it was what was
provided.

Q. So you don't know if the specifications
that you have in your file that are on Allard &
Conversano letterhead were actually part of the
approved plans and specifications for the project?

A. I don't know one way or the other.

Q. Have you looked at the flooring
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subcontract for the Caesars Palace project?

A, If it's included in the documents you
provided, I did, but I didn't rely on that for
anything.

This was just -- I just noted in here that
they wanted a wet .6 coefficient of friction or slip
resistance.

Q. There's quite a lot of documents in here,
and we have quite a loﬁ of this stuff. I'm not going
to mark this as an exhibit. I'm just going to ask that
you agree to maintain your file and that if you add
anything to it, you or your counsel indicate to defense
counsel what has been added to it.

A. Okay.

Q. I want to try to summarize what I think
you're going to be offering opinions at trial, sd this
is agree/disagree questions.

You're going to be offering opinions about
the cause of plaintiff's slip and fall, correct?

A. Correct.

Q. And that includes opinions regarding the
coefficient friction rating for the marble flooring
where she slipped?

MR. ZIMMERMAN: Do you mean coefficient of

friction?
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MR. McGRATH: Yes.
THE WITNESS: No. It would be slip
resistance.

BY MR. McGRATH:

Q. That's a better term, "slip resistance"?
A, Tt is.
Q. Have you reviewed the video surveillance

that depicts the plaintiff immediately before and
during the slip-and-fall incident? |

A. I've reviewed a provided DVD with some
surveillance footage that shows the incident to some
degree, but I only have one view. I don't know if
there's other views that exist. |

0. Then are you also offering opinions
relating to the standard of care that's applicable to
the owner of a casino as it relates to the safety of
the flooring surfaces?

A. I think to some degree. I think that
there's another expert that's an architect that may
cover that more thoroughly, but I'll be going through
the standards and what they say and how they would
apply to this situation.

Q. The reason I ask that question is we
deposed Mr. Moffott, and I understand that he's

offering opinions on that subject. This is my summary
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of what he said, but he seems to be relying on you for
the wet test that you conducted on the floor.

Do you agree with that?

A, Well, I can't say what hefs thinking of,
but I did do wet testing, and he mentioned it in his
report.

Q. But he didn't participate in the wet
testing, correct?

| A. No, sir.

Q. Okay. And I think he's also relying on
you for the survey that you discuss in your report
regarding what other casino properties do in terms of
putting mats down on marble floors..

MR. ZIMMERMAN: Well, that misstates what
the testimony is. It's not what he talked about. He
didn't talk about putting mats down on floors. He
talked about different types of flooring surfaces and
different types of slip-resistant preventive measures.
You say putting mats down, so it misstates what Moffott
said.

BY MR. McGRATH:

Q. Do you understand the question?
A, I do, and I think what would be the
easiest thing here would be I can't -- I can't tell you

what Mr. Moffott relied upon, and I'm not going to
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comment upon his opinions.

But I can tell you what I -- well, you've
asked -- you said and it's true that Mr. Moffott is
relying on this. I don't know if he's relying. I did
it. And I‘did it for myself. What he relied upon in
my file, you'd have to ask him.

Q. Let's ask the question another way.

You're not relying on any surveys
Mr. Moffott conducted regarding what casinos do with
their marble flooring in terms of making it more slip
resistance?

A, No, I'm not relying on anything of

Mr. Moffott.

Q. Let's turn to your October 13, 208,
report. |

A Okay.

0. Do you have that in your file?

A. I do.

Q. First of all, when did you conduct the wet

testing of the flooring area in question?

A. It would have been during my first
ingpection, which is on March 24th, 2008.

0. How many times did you visit this area for
the specific purpose of working on this case?

A. Two times.
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Q. And the first time you went there, you did
the wet test?

A, That's right.

o. How did you determiné what areas of the
floor to test?

A. Well, it was my understanding that she
entered through the double doors that were the handicap
entrance, and there's a variety of tile there.

It's mostly homogenous, so I just tested a
likely area where a person may be walking, and I tested
all the different colors of tile that were available.

and I would expect that every spot on that
tile would be the same as what I measured, because all
three tiles measured the same thing.

Q. And I notice that in your report, is it
fair to say that you apply no significance to the fact
that the tiles have different color in certain areas in
terms of slip resistance?

A. Right. I negated the possibkbility that
there may be a difference in glip resistance on the
various tile by testing all of them. I didn't go in
with the perception they would all be the same. That's

why I tested each one.

Q. Now, what wet testing procedure did you
apply?
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A. I followed the procedure that you find in
ASTM F1679, which pertaing specifically to the English
XL.

Q. And when you say it pertains to 1t, can
you elaborate for me? What do you mean by that?

A. It gives you the guidelines for the
testing procedure, the things that should be followed,
the way you prepare the machine, the way you prepare
the test foot, what you set the pressure at. It's
just -- it's basically an instruction guide for
operating the English XL. |

Q. Did you conduct any dry test?

A. No, I didn't.
Q. Why not?

A. Because the slip and fall didn't occur on
a dry floor. '

Q. Are there any regulations, written
regulations, that you're aware of, that require an
owner who puts a marble floor in his property to
install it in a manner that the slip resistance would

pass the wet test that you conducted?

A, Yes, I believe go.
0. Could you tell me what those are?
A. You find it -- you're just talking about
marble?
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Q. Correct.
A. You'll find language to that effect in the

ADAAG manual.
MR. ZIMMERMAN: What does "ADAAG" stand
for?
MR. McGRATH: Thank you.
THE WITNESS: It stands for Americans With
Disabilities Act Accessibility Guideline.
BY MR. McGRATH:
Q. Teg that the same as the ADA?
A. Well, the ADA is the group. The ADAAG is
the publication.
Q. And do you know if the -- I'm going to use
ADAAG instead of ADA. Do you know if the ADAAG was --
well, first of all, has that been adopted by Clark
County?
A, Yes, it has. 1It's a federal standard.

C Q. So when this marble flcoring was
installed, do you believe that the contractors were
required to comply with ADAAG?

A. Yes, because not only is the ADAAG manual
there, but you also have ANSI 81 -- 87 -- 117.1, which
igs essentially exactly the same as the ADARG manual,

and that has been officially adopted by Clark County.

Q. Who promulgates 117.17
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A ANST.
Q. And tell us what "ANSI" stands for.
A, American National Standards Institute.
Q. So it's your testimony that both ADAAG and

ANSI require marble flooring installed in public
accommodations to pass the wet test similar to the one
you conducted at Caesars Palace?

A. I think T probably need to clean up your
statement a little bit.

Q. Thank you.

A. It would require that you provide flooring
that is slip resistant under the foreseeable
conditions.

Q. So is that another way of telling me that
if it's foresgeeable that the floor is going to have
some type of 1iqﬁid substance on it at any time, that

the marble flooring must comply with the wet test

standards?

A. No, I don't think so.

Q. Why ig that an incorrect statement?

A, Because there's other things you can do
to -- for example, you can etch marble. You can groove
it.

You could apply a sealant that containg an

aggregate. You could have mats and runners over it.
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You could have a doorman that's right there to
instantly clean up any spill that he sees.

But in the situation we have here, that
the area doesn't appear to be policed that often, and
given.the time it tock them to respond to the plaintiff
in this case, I'd say that they really don't have the
opportunity to clean up spills in this arena in a
timely manner.

And it's foreseeable that that area could
become wet from water tracked in from rain or from
someone spilling a drink or someocne throwing up, as in
this case.

And since they're not able to police that
in a timely manner, I think that they should havé
provided a floor that would be slip resistant under
those foreseeable conditions.

Q. Do you know what time the slip-and-fall
incident occurred?

A. Well, on the tape I remember it was
something like 18 -- I can't remember. It was in the

evening, early evening, maybe 10:00.

Q. 10:00 p.m.?
A.  Yeah. I don't know what time it was.
Q. When you conducted your surveys of the

other casinos, did you go to these casinos at the same

@ ESQUIRE 800.211.DEPO (3376)

OEFOSTTION SOLITIONS EsquireSolutions.com

VEN 1163




10
11
12
13
14
15
16
17
18
18
20
21
22
23
24

25

DAVID A. ELLIOTT, P.E. February 13, 2009

LIVIA FARINA vs DESERT PALACE, INC. 21
time that this incident occurred?

A. No, sir. I went to the casinos during
working hours.

Q. Casinos are open 24 hours a day, right?

A. Right.

Q. So what do you mean by working hours, your

working hours?

A. Yes.

Q. You didn‘t go to any of these casinos at
10:00 at night, right?

A, Well, I've been to all the caginos
probably at least once in my life, but not with the
intention of doing a survey of how they watch their
floors or prepare -- and prepare those floors.

Q. When you visited these casinos with the
intention of doing the survey, did you go to any of
them at 10:00 at night?

A. No, I didn't.

Q. Did your survey attempt to determine
whether other casinos had doormen present for the
purpose of identifying spills and cleaning them up?

A Well, yes. There's one hotel I could
think of in particular that doces.

Q. Other than this October 13, 2008, report,

did you make any written notes or another report
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regarding the results of your survey?

A. I have notes from it.

Q. Are your notes in your file?

A, Yes, sir.

Q. Can you find those for me?

A. This page, the back of this page, and that
page.

MR. McGRATH: I would like to ask our

court reporter -- well, we can take break or even do-

this afterwardsg, but I would like to mark that as a
separate exhibit. I believe we're on No. 40. Let's
say 41, just in case, okay?

We're going to mark as Exhibit 41 a
two-page document that has handwritten notations on the
back, at least of one of the pages. It has Farina

Caesars Palace --

BY MR. McGRATH:

Q. Can you read that for me? I need
bifocals.
A. Yeah. I'm getting to that point, too. It |

says "Farina v. Caesars Palace, Comparable Hotel
Entryway Analysis."

Q. And if you wouldn't mind, would you go
through each of the columns that you appeared to create

and tell me what the columns indicate? I don't want
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you to read the name of each casino, but just tell me
the subjects or categories.

A. Okay. The categories are the name of the
casino; the address of the casino; what type of entry
it had, whether it was a double-door entry, meaning it
has a vestibule; what sort . of flooring surfaces they
had at the entrance just off the exterior.

0. I'm sorry to interrupt you.

So the fifth c¢olumn from left to right is
the column that shows what type of flooring surface was
present at the casino you investigated?

A. Right. Flooring surfaces. Some casinos
have varicus surfaces.

Q. Okay.

A. And then they just have was nonslip
material used and what it was, and then any other given
notes that you might find.

Q. Now, how were you able to tell whether
nonglip-resistance material was used?

A. Well, based on my experience, I've tested
lots and lots of different flooring, and I can tell you
that carpet, you can pretty much count on being slip
resistant under any condition for a contaminant like a
spili. T guess if you were to spill motor oil on it,

it might not be.
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Q. Let me ask a better question. Well,
slip-resistant material includes carpet, but could it
also include any type of sealant that a layperson could
not identify?

A, Well, the sealant -- I guess I'd have to
give you a little background in slip resistance. For
dry slip resistance, I can't think of a single walking
surface that you would find that's not slip resistant
when clean and dry.

And you can put sealants and other sort of
waxes on there that will actually make it more slip
resistant when dry, but they're not going to do
anything for youlat all in the wet sense unless you add
an aggregate to it that's stuck to the surface and that
requires a lot of maintenance, because it will get worn
off.

And when you coat something with a
sealant, you're actually filling the surface
disparities that are naturally present on the surface
and can potentially make it more slippery in a wet
condition.

So when you add this nohslip wax to the
surface, you might make it more slip resistant dry, but

you're making it less slip resistant wet.

Q. Did any of the casinos that you
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investigated that did use some type of slip-resistant
material use anything other than carpet?

A. There were tiles that were -- that were --
had greater surface disparities than the marble. There
were grates, things ofrthat nature, that wouldn't allow
the buildup of a contaminant, that the contaminant
would fall right through.

Q. So tile flooring? When you say tile, is
it tile flooring?

A. Right. There's tile out there that is
slip resistant when wet.

Q. Well, is it your opinion that the
slip-resistant material only needs to be applied at or
near entrances, or do you have to put it on every
section of marble flooring in the property?

A. Well, I think that kind of goes back to my
answer a while ago. I think that it depends on the
circumstance.

I think that entrances to buildings,
particularly if they're not monitored, would -- you'd
have a duty to put in a nonslip flooring.

0. Was it raining on any of the days that you
visited these other casinos specifically to conduct

this survey?

A, No, sir.
0.211.
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Q. Do you know if it was raining on the day
plaintiff's slip-and-fall incident occurred?

A. It's my understanding that it didn't.

Q. Is it your opinion that owners of casinos
should be putting down carpets, whether it's raining or
not or whether there's inclement weather or not?

MR. ZIMMERMAN: I'm sorry. It's vague and
ambiguous as to where. You mean at the entry area?

MR. McGRATE: At the entry vestibule
areas. Yes.

THE WITNESS: I would say if you're going
to put down something like marble that's -- such as We
had at Caesars Palace, that it would be my opinion that
ves, you should have some sort of additive
slip-resistant feature, whether it be a mat or runner,
or you etch it or replace it with a slip-resistant
tile.

BY MR. McGRATH:

Q. And that's regardless of whether it's
raining or not?

A, Right, because it's very foreseeable that
someone could throw up or spill a drink in the
entryway, and it's just in an area that they're not

going to catch.

O. Okay. In locking back at what we've
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marked as Exhibit 41, and in that sixth column
regarding the slip—resiétant material, some of the

columns are blank --

A. Right.

Q. -- for the properties. What does that
indicate? |

A, Well, the initial matrix you see there was

provided to me just as a guide of what my clients, the
Zimmerman law firm, wanted, and T basically just
collected the information I felt was important.

Q. Well, if vyou look at, say, for example,
New York-New York --

A, Uh-huh.

Q. -- it looks like there's no indication of
whether they used slip-resistant material at all.

A. They didn't. New York-New York is one of
the few hotels in this town that I found that is very
gimilar to Caesars Palace.

Q. Okay. So if it's blank, that means they
didn't do anything at all?

A. I'd have to look at each one specifically.

Q. The cnes that I see that are blank are
Golden Nugget. \

A. No. The Golden Nugget has a great system.

They have runners and attendants.
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Q. But that's not indicated in this chart
here? _
A. I didn't do that chart.
Q. Did you prepare anything that's in written

form that would tell me, for example, what you found at

the Golden Nugget when you investigated it?

A. Sure. That would be in the downtown
section. It says Golden Nugget entry type is -- it's a
double door. It's -- the flooring surface are mats,

carpet, carpet, permanent runners.

And there is marble. I didn't put that
down, but they have the mats and runners. Nonslip
material used, carpets, and there are attendants there.

Q. I thought I noticed that you conducted
this survey in May of 2008; is that correct?

A. No. That would have been done -- let me
see here. Yeah. It was done on May 5th and May 13th.
My apologies.

| Q. So all the properties you visited for the
specific purpose of conducting this survey, you did
that all in two days? |

A, Two separate days, yes.

Q. On two separate days. I'm sorry.

And did you go to Caesars Palace to

investigate the entrance to the vestibule area where
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9

the incident occurred on either of those two days?

A, No, sir.

wet test, did you observe any carpet or any other
slip-resistant material in that area?

A, No.

area?
MR; McGRATH: Yes.
BY MR. McGRATH:

Q. Unlesgss I specify otherwise -- and your
counsel can object whenever he wants, obviously --
that's what I'm talking about, is the vestibule area.

MR. ZIMMERMAN: I just wanted it to be
clear because the lobby has carpet in with the tile,

and I didn't know if vyou were referring to that.
BY MR. McGRATH:

manual, which is part of ADA, right?

A. That's their publication, vyes.

that's required, not just recommended, because when I
deposed Mr. Moffott -- and we were talking perhaps

about something different, but I think what we were

Q. On the first day you went there to do your

MR. ZIMMERMAN: You mean in the wvestibule

MR. McGRATH: 2And I wasn't, but thank you.

Q. I want to go back to something, the ADAAG

Q. I want to make sure that it's your opinion
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talking about was ADA Section 4.5, and he acknowledged

to me that that's a recommended, not required,

regulation.

A Well, the actual numbers they give are
recommended.

0. So ADAAG is recommended, correct?

A, The number is recommended. The overall --

the overall meaning of the document is not.

Q. When you say "the number is recommended, "
what are you specifically talking about?

A. The number they threw out there of .6,
that's their recommendation, but the bottom line is
they want it to be slip resistant under the foreseeable
conditions.

Q. Okay. So what you're telling me is that
it is not required in Clark County that if you're going
to install a marble flcoor in a public accomodation
building, that it meet a 0.6 wet testing score?

A. No. The number thaﬁ's been accepted by
the court system of the United States and is accepted
by all professional safety individuals 1s .5.

Q. Okay. I'm sorry to interrupt. Go ahead.

A. The .6 1g just scomething that they threw
out there because it's recognized that people who

ambulate in a pathological manner or abnormal manner
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would require greater traction, and so they just pumped
it up a little bit from the .5 that's already been
accepted.

If you want to read directly from 4.5, it
says, "Slip resistance is based on the frictional force
necessary to keep a shoe heel or crush tip from
slipping on a walking surface under conditions likely
to be found on the surface.™

and the recommendation they make is slip
resistance should be specified according to the
conditions likely to be found on the surface.

Exterior routes and spaces that are not
protected, such as lobbies, entrances, bathing
facilities and other areas where floor surfaces are
often wet, should have a higher level of slip
resistance. _

Q. Does ADAAG expressly say anything about
whether the 0.5 that's required is a 0.5 under a wet
test or a dry test?

A, It doesn't specify. It says, "Under the
foreseeable conditions.™"

Q. And 1if I understand you correctly, 1it's
your position or it's your opinion that -- well, let's
back up a little bit.

Just so I understand what your opinion is
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based upon, what are the factors that make it
foreseeable that a floor will be wet as opposed to dry?

A. That would be responsible engineering,
responsible design. You'd look at this, and I don't
think anybody would argue with the fact that it's
likely that a drink would be spilled in an entryway of
a casino, that water could be tracked into an entryway
of_a casino, that somecne could vomit in the entryway
of a casino.

Q. Let me ask a better question.

Is it your opinion that the wet test
criteria applies to any public accommodation building
because it's foreseeable that any guest of a public
accomodation can spill a drink?

A, It would depend on your ability to police
up the drink. If you have somebody that's vigilant,
that's standing there, I would say that you could
probably let it go. | |

But in this case we didn't have that. I
think you have a duty to provide slip-resistant
flooring in public places.

Q. But you do agree that ADAAG does not
expressly indicate whether the 0.5 that you say is

required is measured by a wet test or a dry test?

A, No, it doesn't specify. It's for whatever
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