
Case Number: A-18-772761-C

Electronically Filed
8/5/2019 10:52 AM
Steven D. Grierson
CLERK OF THE COURT

VEN 938

Electronically Filed
Oct 11 2021 11:53 a.m.
Elizabeth A. Brown
Clerk of Supreme Court

Docket 83600   Document 2021-29054



VEN 939



VEN 940



VEN 941



VEN 942



VEN 943



VEN 944



VEN 945



VEN 946



VEN 947



VEN 948



VEN 949



VEN 950



VEN 951



VEN 952



VEN 953



VEN 954



VEN 955



VEN 956



VEN 957



VEN 958



VEN 959



VEN 960



VEN 961



VEN 962



VEN 963



VEN 964



VEN 965



VEN 966



VEN 967



VEN 968



VEN 969



VEN 970



VEN 971



VEN 972



VEN 973



VEN 974



VEN 975



VEN 976



VEN 977



VEN 978



VEN 979



VEN 980



VEN 981



VEN 982



VEN 983



VEN 984



VEN 985



VEN 986



VEN 987



VEN 988



VEN 989



VEN 990



VEN 991



VEN 992



VEN 993



VEN 994



VEN 995



VEN 996



VEN 997



VEN 998



VEN 999



VEN 1000



VEN 1001



VEN 1002



VEN 1003



VEN 1004



VEN 1005



 

 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

DISTRICT COURT 

CLARK COUNTY, NEVADA 

**** 

 

Joyce Sekera, Plaintiff(s) 

vs. 

Venetian Casino Resort LLC, Defendant(s) 

Case No.: A-18-772761-C 

  

Department 25 
 

 

 

NOTICE OF HEARING 

 

 

      Please be advised that the Plaintiff's Motion to Compel Testimony and Documents in 

the above-entitled matter is set for hearing as follows:  

Date:  September 06, 2019 

Time:  9:00 AM 

Location: RJC Level 5 Hearing Room 

   Regional Justice Center 

   200 Lewis Ave. 

   Las Vegas, NV 89101 

 

NOTE: Under NEFCR 9(d), if a party is not receiving electronic service through the 

Eighth Judicial District Court Electronic Filing System, the movant requesting a 

hearing must serve this notice on the party by traditional means. 

 

 STEVEN D. GRIERSON, CEO/Clerk of the Court 

 

 

By: 

 

 

/s/ Joshua Raak 

 Deputy Clerk of the Court 

 

CERTIFICATE OF SERVICE 

 

I hereby certify that pursuant to Rule 9(b) of the Nevada Electronic Filing and Conversion 

Rules a copy of this Notice of Hearing was electronically served to all registered users on 

this case in the Eighth Judicial District Court Electronic Filing System. 

 

 

By: /s/ Joshua Raak 

 Deputy Clerk of the Court 
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DISTRICT COURT 

CLARK COUNTY, NEVADA 

 
JOYCE SEKERA,  
 
                    Plaintiff, 
 
vs. 
 
VENETIAN CASINO RESORT 
LLC, ET AL., 
 
                    Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
)
) 

 
 
  CASE NO.:  A-18-772761 
 
  DEPT.  XXV       
 
 
 

 
BEFORE THE HON. ERIN TRUMAN, DISCOVERY COMMISSIONER 

WEDNESDAY, MARCH 13, 2019 

RECORDER’S TRANSCRIPT OF HEARING 
DEFENDANT’S MOTION FOR PROTECTIVE ORDER 

 
 
 
APPEARANCES:   
 
  For the Plaintiff:   KEITH E. GALLIHER, JR., ESQ. 
 
 
  For the Defendants:   MICHAEL A. ROYAL, ESQ. 
 
 
 
 
RECORDED BY:  FRANCESCA HAAK, COURT RECORDER 
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to someone upstairs.  While they’re talking, one of the women who sees 

the fall walks over, points to the spill, and the guy, the security officer, 

looks at it, then summons porters who come to the scene, one of the 

porters takes out a mop, mops up the spill, another walks on with some 

towels and wipes up the spill around the very area where my client fell.  

That’s pretty clear, that this was a slip and fall on water. 

  Now, here’s the problem.  The Venetian has polished marble 

floors throughout its entire ground floor and also on the Bouchon floor, 

which I think is floor number 10.  They’re very pretty, very attractive, and, 

as the expert report attached to our opposition shows, also very slippery 

when wet.   

  So when we talk about a transitory condition, not really.  This 

is a marble floor that’s been at The Venetian from the get-go.   

  And then we start talking about the number of falls.  Well, I 

deposed their -- one EMT security officer who said that during the nine 

years that he had been there he had personally investigated 100 -- 

approximately 100 injury falls on the marble floors at The Venetian. 

  Now, there are two EMT security officers per shift, sometimes 

three, so if we do the math, we’ve got at least six security officers 

working the three shifts at The Venetian, up to nine.  So if we do that 

math -- this one’s -- this fellow has investigated personally 100 injury 

falls, and we assume he’s average -- then that means that there are 

somewhere between 600 and 900. 

  DISCOVERY COMMISSIONER:  Well, didn’t three respond to 

this one alone, and so that would be a, you know -- 
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Page 7 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

  MR. GALLIHER:  Well, no, no.  Those weren't the same 

security people. 

  DISCOVERY COMMISSIONER:  Oh. 

  MR. GALLIHER:  See, there -- The Venetian, Commissioner, 

has security officers/EMTs.  They are the ones that go to the injury  

falls -- the other people do not -- because they’re trained.  Well, that’s 

who I deposed.  So he’s the one that told me under oath two security 

officers/EMTs per shift, sometimes three, three shifts, very simple math. 

  Now we go from 100 falls investigated by one, to somewhere 

around 900, and then we take it and we back out the nine years and 

make it five -- ‘cause that’s what I was looking for.  We’re somewhere 

between five, six hundred falls at The Venetian. 

  Now, what I received was 62 reports for a five-year period.  

Well, that doesn’t compute with my math, so the other thing that -- and 

we talk about sharing information.  Peter Goldstein has a case against 

Venetian.  In that case The Venetian furnished him 26 reports for the 

same time frame.  Well, how does that happen?  Then what we did is we 

compared the reports that he received with reports that we received.  He 

didn’t get 26 of ours, we didn’t get four of his; well, how does that 

happen?  Then we find out there’s three defense firms representing The 

Venetian in these three different cases; they’re all different. 

  So what we’re finding and what I’m alleging in this situation is 

what The Venetian is doing is they’re selectively distributing reports to 

their defense firm to distribute to the Plaintiffs in individual cases, and 

they’re not giving everybody all the reports.  It’s very easy to determine 
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when I get a situation like this and I compare and find that Mr. Goldstein, 

who got 26 has four I don’t have for the same time frame.  A couple of 

them were on the same day; I got the one in the afternoon; he got the 

one in the morning.  Well, sorry, it’s not Mr. Royal’s fault.  The 

Venetian’s not a good corporate citizen, that’s for sure.  They are 

withholding these reports and selectively giving them to the Plaintiffs’ 

attorneys through the different defense firms that they’re hiring.  So 

that’s why this information needs to be disclosed. 

  But also, when we talk about the identification of the people 

who fell -- you have probably tried slip and fall cases, I’ve tried my  

share -- what does a defense attorney normally do in these cases?  

They try to establish comparative negligence, particularly if there’s liquid 

on the floor.  Well, weren't you looking where you were walking?  Didn’t 

you see the spill on the floor?  Why didn’t you see it?  It was right there.  

Look at it.  Comparative negligence, that’s what this is about. 

  So if we have the identity of people who previously fell on 

these same floors at The Venetian in liquid, we put on five of 'em or ten 

of 'em to say -- very simple questioning -- what’s your name; did you 

stay at The Venetian; were you walking through The Venetian; did you 

fall; did you fall on liquid; were you injured; did you see the liquid before 

you fell; pass the witness. 

  DISCOVERY COMMISSIONER:  Don’t you already have an 

expert who’s going to testify regarding the coefficient of friction or, as 

you allege -- 

  MR. GALLIHER:  Sure. 
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DISTRICT COURT

CLARK COUNTY, NEVADA

Joyce Sekera, )
)

   Plaintiff, )
)   Case No. A-18-773761

vs. )   Dept. No. XXV
)

Venetian Casino Resort, LLC, )
)

Defendant. )

Before the Honorable KATHLEEN E. DELANEY
Tuesday, May 14, 2019, 9:00 A.M.

Reporter's Transcript of Proceedings

OBJECTION TO DISCOVERY COMMISSIONER'S REPORT

APPEARANCES:

For the Plaintiff: KEITH E. GALLIHER, JR., ESQ.
KATHLEEN GALLAGHER, ESQ.  

 Attorneys at Law 

For the Defendant: MICHAEL A. ROYAL, ESQ.
Attorney at Law

REPORTED BY:  RENEE SILVAGGIO, C.C.R. No. 122

VEN 1056



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Renee Silvaggio, CCR 122, ACCUSCRIPTS 
(702) 477-5191

Page 2 of 60

Las Vegas, Clark County, Nevada

Tuesday, May 14, 2019, 9:00 A.M.

P R O C E E D I N G S

* * * * *

THE COURT:  Page 2, Sekera versus Venetian 

Casino Resort from the 9:00 o'clock. 

MR. GALLIHER:  Thankfully, at my age, I'm still 

awake. 

THE COURT:  That makes one of us.  I, too, drove 

in from California this morning and that's all I can do. 

MR. GALLIHER:  Your Honor, Keith Galliher on 

behalf of plaintiff.  And I'd like to introduce Kathleen 

Gallagher to the Court.  She is actually not a relative. 

THE COURT:  What?  

MR. GALLIHER:  I know. 

THE COURT:  I thought you were telling me 

something -- 

MR. GALLIHER:  I know.  I know.  

THE COURT:  -- well, you did said Gallagher. 

MR. GALLIHER:  Yeah.  Different -- different 

spelling.  

But just by way of background, Kathleen finished 

college, two years at the University of Oregon; came to Las 

Vegas, attended Boyd School of Law, went to the night program; 

worked full time at a law office, receptionist, paralegal, law 

VEN 1057



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Renee Silvaggio, CCR 122, ACCUSCRIPTS 
(702) 477-5191

Page 11 of 60

can't use it outside the litigation.  You can't give it to 

anybody else who's involved in litigation against the Venetian.  

You have to keep it in this litigation. 

And my response was:  I can't agree to that 

because I do not think that a Protective Order is proper in 

this case given the nature of what we're asking for, injury 

incident reports. 

There are a number of pending lawsuits against 

the Venetian as a result of these floors and people slipping on 

these floors.  

And, I mean, the Court should be aware that as 

members of the Nevada Justice Association, we all share 

information concerning our cases.  We share briefing, we share 

experts and we share discovery that, in fact, we collected in 

our case. 

And as the Court would note from the objection 

that we filed, and by the way, giving credit where credit is 

due, Kathleen wrote the objection.  She researched it and wrote 

it.  And I thought she did an excellent job. 

The bottom line is that the cases in this 

country are uniform, that a Protective Order is not proper in a 

situation like this because what it does is it increases 

discovery costs. 

For example, in this case, I received 64 prior 

fall reports redacted.  Attorney Goldstein had another case 
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against the Venetian.  He received 32.  Same time frames. 

What happened when I got my redacted reports, I 

exchanged them with him.  He sent them to me -- and by the way, 

there was no Protective Order in place.  There was no motion 

practice in place, despite what's being represented. 

THE COURT:  I was going to say because I do have 

a counter motion for you -- 

MR. GALLIHER:  Yeah.  I know.

THE COURT:  -- to comply with the Court order 

and a counter motion for sanctions related --

MR. GALLIHER:  This was done right upfront.  The 

minute I got the information, I -- I exchanged it with counsel.  

George Bochanis also got a set.  He exchanged a set.  

So what we did is we got a set and compared 

notes.  And lo and behold, what we find is I don't have four of 

the reports that Mr. Goldstein has.  He doesn't have 35 of the 

reports that I have.  And Mr. Bochanis has about 11 that I 

don't have. 

So what we're finding is this -- and the 

interesting thing about this is that the Venetian, when they 

defend these cases, they always retain different defense firms.  

So they don't retain the same firm to represent them in 

defending these cases. 

Now, why do I think that's the case?  

Well, gee, if you have an ethical defense lawyer 
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and in one case you send them 32 reports for the same time 

frame and the next case you send them 64 reports, the first 

thing he's going to ask is:  Well, what are you doing?  Why 

don't I have all the reports?  

And the other thing that troubles me in the case 

is I took the deposition of EMT Security Guard Larson, and 

that's referenced in the motion practice.  And Mr. Larson 

testified that he had investigated -- his best estimate was a 

hundred injury falls himself as an EMT security guard being 

employed with the Venetian for a period of nine years. 

Well, he's one of two or three EMT security 

guards per shift.  There are three shifts.  So if we assume 

that he's an average EMT security guard, that means that there 

is somewhere between 600 and 900 injury falls on these floors 

at the Venetian during the nine-year time frame.  If we narrow 

it down to the five years that we requested, we'll estimate a 

suite of 500 falls.  

Well, I got 64 reports, and the reports I got 

were not the same reports as Mr. Goldstein got, were not the 

same reports that Mr. Bochanis got. 

So obviously from my perspective, it was:  Well, 

why would I stipulate to a Protective Order in this case given 

what we know is the situation?  And we argued this before 

Commissioner Truman. 

And, quite frankly, what happened is that the 
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Protective Order argument was made in the reply to the 

opposition to the initial motion that was filed.  The 

Protective Order that was sought at issue was:  We want to be 

able to submit redacted reports.  That was the issue. 

I responded and said:  No, there's no privacy 

issue here. 

And HIPAA certainly doesn't apply.  We're not 

talking about a medical facility. 

So -- and the Social Security Numbers are not on 

the reports, so that's not at issue. 

The only thing we want is contact information.  

We want a name and address of the person who fell. 

Well, in response to our opposition for the 

first time in the reply, the argument was expanded.  Now, it's, 

like -- because at that point in time the defense learned that 

we had shared information with the other two attorneys and 

apparently that upset the Venetian.  So now the game changes. 

Now, it's, like, well, you know what?  We want a 

Protective Order because we don't want you to be able to 

disclose this information to any other attorney that's involved 

in litigation against the Venetian. 

Well, as we pointed out in our objection, that's 

completely contrary to the uniform case law throughout the 

country.  There are no cases that we located in which a Court 

upheld a Protective Order of that nature. 
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Well, we didn't get a chance to brief that 

because it was a reply in motion practice. 

So we went in and argued the issue, and we lost 

the issue before Commissioner Truman.  And, quite frankly, 

Commissioner Truman was just flat wrong. 

So the bottom line is that the order was issued.  

And then on top of it, it's now been magnified even further by 

the defense because now I'm supposed to go out and I -- and I 

violated her order -- it wasn't an order.  It was a report and 

recommendation.  

And I had to go out now and I have to request 

all that information, all those reports back from counsel.  I'm 

not sure why because that was never even argued before the 

Discovery Commissioner. 

So all of a sudden, from a situation where we 

have a -- a Protective Order that should not have been issued, 

period, with respect to sharing information or with respect to 

redacted reports, that's now been expanded by the defense into 

this -- and I'm a little surprised because Mike Royal and I, 

believe it or not, get along quite well.  

And I'm reading this and it's, like, oh, well, I 

had no idea I was so clever.  I didn't realize that I was that 

smart and that disingenuous; but I guess maybe, perhaps, 

Mr. Royal thinks I am. 

But the bottom line is that the reports that we 
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received, redacted reports, were shared well before there was 

any talk about a Protective Order.  So I'm not in violation of 

anything. 

The information was also shared well before 

there was ever a motion practice filed before the Discovery 

Commissioner.  And the only reason that was filed was because I 

refused to stipulate to a Protective Order which precluded me 

from sharing information. 

So the bottom line is all of this now has been 

expanded far beyond -- I'm not even going to address the 

Schulman deposition.  I think that's a subject of separate 

motion, a separate proceeding.  I think that Mr. Royal's 

position was completely wrong in that situation. 

I'm addressing right now the proprietary nature 

of a Discovery Commissioner Report and Recommendation that 

tells me I can't get unredacted reports so I can contact these 

people and present them, subject to the Court's discretion at 

trial, to show notice, foreseeability and comparative 

negligence, or the absence of -- 

THE COURT:  But, Mr. Galliher, the order would 

let you do that if you just needed the names and the 

information for contact purposes for this litigation. 

But what you're suggesting is, is that it's 

really two-fold:  Like you could have what you need for this 

litigation, but you've already shared it and you want to 
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continue to share it and you want to support your bar by -- by 

sharing this information.  

Is that what you meant by saying it creates some 

form of efficiency or judicial or partly economy because then 

all of the same information would be out there amongst all the 

same plaintiffs attorneys.  

MR. GALLIHER:  Well, actually the 

recommendation, of course, is that the reports remain redacted.  

The recommendation is not that I get the names and addresses of 

the people who fell.  The Report and Recommendation denies me 

that. 

THE COURT:  Fair enough. 

As you said, you were talking about negotiating 

a Protective Order but you didn't agree, and that would have 

been a negotiated matter. 

MR. GALLIHER:  Right. 

THE COURT:  But you got it or you did not get 

it?  

MR. GALLIHER:  No, I didn't. 

I still don't have the names and addresses of 

the people who fell.

THE COURT:  I think that -- okay.  And this is 

why we have oral argument, because I thought I connected 

properly to the fact that you only got a redacted and that was 

what was ordered.  
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But then when you started arguing and you said 

you shared it and that may have upset them, that struck me as:  

Okay.  Well, wait a minute.  Maybe there was some sharing of it 

in an unredacted form and that's what -- you know, to you, and 

then that's what -- you know, you're upset because you shared 

that with the others.  So you only received the redacted. 

MR. GALLIHER:  Yeah.  We've never seen an 

unredacted report -- Injury Incident Report from the Venetian 

as requested. 

And -- and we go right back to the question 

of -- and we've argued this in our -- our objection.  Kathleen 

did an excellent job of briefing the issue.  It violates 

NRCP-1, it violates the case law that we cited, which is 

universal.  

The reason that you are allowed to do what we do 

is you share the -- share information.  Remember, we're suing a 

big corporate defendant.  And they're being sued a lot.  

We've -- we've identified five or six pending 

lawsuits that we didn't know about, additional reports we 

didn't know about in our opposition -- or our objection because 

Kathleen did the research and located the information. 

So our position is that the case law makes it 

very clear that this type of sharing of information is 

encouraged because it decreases discovery costs. 

Otherwise, if you allow this situation where we 
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cannot disseminate the information that we've uncovered in this 

case to other attorneys who are suing the Venetian, then that 

forces us, all of us, to discover information ourselves in each 

case unilaterally without sharing information or relying upon 

information that's received from other people, other attorneys 

involved in the case. 

And what makes that even worse is that the 

second purpose of all of this is to do exactly what we did:  

Crosscheck, make sure that the corporate defendant is being 

honest and forthright in giving you the information that you've 

requested.  

And the best way for us to determine that is to 

compare what we received with what other attorneys suing the 

Venetian have received.  And what we find in this case is it's 

not the same.  So -- 

THE COURT:  And interestingly, Mr. Royal says 

that it's exactly what you did, which is why we need the 

Protective Order to begin with because things shouldn't be 

shared. 

No, I appreciate it.  I think you covered 

everything very well.  I think I have a few questions. 

You -- there was a couple of procedural things.  

I didn't know if you wanted to address them now, or we'll just 

as we kind of wrap up, we'll go over it.  But there was the 

challenge that the counter motions really -- that you 
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brought -- the counter motions could not be added here. 

MR. GALLIHER:  Well, in reality, there should 

have been an objection.  And if the Court ordered, there should 

have been a response to the objection.  That's all that should 

be here. 

What happened is that the defense filed the 

counter motion.  They filed a counter motion and we filed a 

response to that motion to strike because our argument was -- 

THE COURT:  And I have that motion to strike --

MR. GALLIHER:  -- that that should not have been 

filed.  That all we should have had here today would have been 

the objection and the response to the objection and nothing 

else.  So that's why we filed a Motion to Strike. 

THE COURT:  Well, and uniquely our rules until 

the recent incarnation of the rules I don't think even allowed 

for a response to the objection. 

MR. GALLIHER:  Right. 

THE COURT:  But the new rules do.  And everybody 

always did it, so, you know, it is what it is. 

MR. GALLIHER:  And I'm fine with that. 

But the rest of the -- the rest of -- everything 

after what should have been the response really has no place 

here, which is why we filed the Motion to Strike. 

And the -- for example, the deposition shouldn't 

be here.  It could be raised before the Discovery Commissioner, 
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if, in fact, the defense really feels they have a valid 

argument.  I don't think they do. 

So the bottom line is the Commissioner's Report 

and Recommendation, which is flat wrong, she got it wrong.  I'm 

not blaming her for that because she didn't have all the 

briefing that you have before you at the time she made the 

decision.  It was raised in reply for the first time. 

So now that we've got the Venetian's position, 

which is, you know, you can't distribute this to anybody else, 

we've researched the law.  The law does not support that 

decision as we've cited in our brief.  

Numerous cases throughout the country have said 

we actually encourage this because it reduces discovery costs, 

number one.  And number two, it enables the attorneys suing the 

corporate entity to crosscheck whether or not the information 

they're receiving in discovery is accurate.  

Submitted. 

THE COURT:  All right.  Thank you. 

Ms. Gallagher, did he miss anything?  Is there 

something else that we should cover?  

I'm kind of being facetious.  

MR. GALLIHER:  I don't have a problem with that.  

I don't mind being reminded.

MS. GALLAGHER:  I was just going to say --

THE COURT:  I'm sorry.  It was a poor joke.  I 
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just -- yeah, because he credited you with writing so much, I 

thought in case he missed something.  

But, of course, it's -- it's just a summary.  I 

was only joking.  But thank you for your efforts and thank you, 

Mr. Galliher, for your argument.  

Mr. Royal, and wherever you want to start.  

We've got some procedural, obviously, arguments and I know you 

cited to 2.20 for, you know, bringing a counter motion that 

relates and some other things that it is.

Under the current rules, it does contemplate 

that there's an objection that there was either a response to 

the objection and that's how you would resolve these issues. 

I don't know whether I have a ton of heartburn 

that you raised the issues the way that you did.  It's just 

whether or not, you know, we're going to address them here or 

not.  But however you want to start -- wherever you want to 

start.  

MR. ROYAL:  Your Honor, the reason I -- the 

reason I filed the counter motion is because it's so closely 

connected to -- to the timeline of events that are at issue 

here. 

I mean, when Mr.- -- when Mr. Galliher says he 

-- the way he presents this is that I sandbagged -- that the -- 

you know, the defendant sandbagged before going before the 

Discovery Commissioner. 
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This was -- I actually sent him correspondence 

on December 17th, 2018.  I let him know from the very beginning 

that my client wanted this information to be protected.  So I 

sent him a letter with a copy of a Protective Order, a draft, 

for him to look at.  He contacted me and indicated he's not 

going to do that.  We had a 2.34. 

I went ahead and I -- you know, and I frankly 

just decided I will go ahead and give him redacted copies and 

see if that satisfies the situation. 

He contacted me -- that was on January 4th. 

He contacted me and said:  Okay, I'm not 

satisfied.  You're not allowed to do this.  

I -- and I said:  Well, why?  Why?  You've got 

the prior incidents.  Okay?  You've got whatever it is that you 

need to make your notice arguments. 

No, no, no.  I need to be able to contact every 

one of these people and maybe even their relatives and 

witnesses, whatever, and I need to be able to talk to them 

about the case.  Every one of these people are potential 

witnesses.  

And I said:  Well, we're not going to agree to 

that.  You know, and so we had a -- we had a -- you know, we 

had another 2.34.  And we agreed that I would file a motion for 

Protective Order. 

Now, I sent him a letter on January 23rd 
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again -- 

THE COURT:  You agreed to file a motion for the 

Protective Order.  You did not agree to the Protective Order. 

MR. ROYAL:  I'm sorry.  Thank you, Your Honor. 

THE COURT:  No, no.  You said it that way.  I 

was just confirming for the record that's how I heard it.  It 

was that the understanding was you couldn't resolve it. 

MR. ROYAL:  Right. 

THE COURT:  So you were going to do a motion and 

that's -- we're reconfirming it. 

MR. ROYAL:  Some of the correspondence that 

I've -- that I've provided to the Court, e-mailed -- or a 

letter, or whatever, e-mail to Mr. Galliher, Mr. Galliher 

writes me back and one of the things he said was:  Go ahead and 

file your motion.  I don't believe the Discovery Commissioner 

is going to agree with you.  

Okay.  Fine.  All right.  That's why we file 

motions. 

The motion was then filed on February 1st.  So 

when Mr. Galliher today represented before the Court, I didn't 

provide any of this information -- or rather I provided this 

information before there was any motion practice.  That's what 

he just said. 

Now, what I -- what I have provided the Court is 

an affidavit from Mr. Goldstein, who said he first met with 
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Mr. Galliher on February 7th, 2019.  So that would be six days 

after we filed the motion.  It would be well after the time 

that Mr. Galliher and I had a discussion about whether or not 

my client wanted this information to be protected. 

He understood -- he understood from the very 

beginning, at least from December 17th, 2018, that this 

information was something my client wanted protected.  He 

understood that. 

Now, if he shared the information with 

Mr. Goldstein, maybe if he could show that he did that between 

January 4th and maybe January 23rd, that would be one thing.  

But that's not what happened, and that's not what at least the 

evidence we have -- the Court has before it shows.  

We agreed on January 23rd, I would file a 

motion.  I filed a motion on February 1st.  He met with 

Mr. Galliher -- or, sorry, Mr. Galliher met with Mr. Goldstein 

on February 7th, and that's when they had their exchange. 

By the way, I didn't know that.  I didn't know 

that when I filed the motion.  I thought that we -- it was just 

going to be a simple motion before the Court and we were just 

going to try to get this resolved. 

What it looks like happened from my perspective 

is that once Mr. Galliher was aware we were going to be filing 

the motion, he wanted to go ahead and do a preemptive exchange 

with Mr. Goldstein, Mr. Bochanis and whoever else just to hedge 
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his bets in case the Court granted the motion. 

And so then he files his opposition.  I filed my 

reply.  And at the time I filed my reply, I did not know that 

Mr. Goldstein had actually used information about this, the 

subject of the motion for Protective Order.  I didn't know that 

until after I filed my reply. 

So you'll see, Your Honor, that I actually filed 

an addendum to the reply to let the Discovery Commissioner 

know:  Hey, I just found out, Mr. Goldstein and Mr.- -- I mean, 

while this motion is pending, they're exchanging information. 

So when we got to the hearing, that's when 

Mr. Galliher -- that's when Mr. Galliher, for the first time, 

is talking about his explanation of why he needs this other 

information.  Oh, and Mr. Goldstein only got 32, and, of 

course, I gave him 64.  

So I gave him 64 and I'm the bad guy because I 

actually gave him twice as many as whatever Mr. Goldstein got.  

And he's trying to suggest to the Discovery Commissioner that 

there's some nefarious plan by my client. 

And all I can tell, Your Honor, is at the time, 

at the time that I argued this, that we argued this before the 

Discovery Commissioner on March 13th, 2019, I did not know -- I 

did not know that on March 12th, the day before, March 12th, 

2019, that Mr. Goldstein had taken all 64, 660 pages of those 

documents provided to him by Mr. Galliher while this motion was 
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to do with that.  And they're using that to say, and, by 

the way, it's a pattern of bad conduct by Venetian and 

therefore you should grant our motion for leave to 

amend.  

If the court is not inclined to consider those 

things, such as representations about Venetian purposely 

omitting reports, in violation of discovery commissions 

report and recommendation.  Venetian violating court 

orders in Smith vs. Venetian, which there's no evidence of 

that.  I don't know why that belongs in the reply in 

support of this motion.  They said, Venetian did not 

review the discrepancy and provide, quote, all reports 

deemed responsive to Plaintiff's request for prior 

incident reports.  There's no evidence of that, your 

Honor.  To the contrary.  To the contrary we did respond 

as the discovery commissioner asked us to.  Sent a letter 

to Mr. Galliher in that regard.  

They've made other statements regarding counsel.  

Counsel lied to the court.  Venetian frivolously filed 

motions for sanctions.  Venetian unjustly accused 

undersigned and Mr. Goldstein of criminal conspiracy and 

implied professional responsibility violations.  Harassed 

and eventually fired Mr. Shulman, an employee, who had 

never received written warnings in his 13 years of work 

for Venetian.  Venetian is an awful corporate citizen.  
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Also, by the way, there are two security guards/EMTs 

per shift at the Venetian, sometimes 3.  So if we take 2 

or 3 times 3 shifts, let's do the math.  

Now, it goes from -- I'm assuming he's an average 

security officer and EMT.  We go from 100 to 900 injury 

falls over a 9 year time frame.  You add that into the 20 

years Venetian has been open with the same floors, now 

we're at 1,500 injury falls at the Venetian.  

THE COURT:  So we've gone from the number of 

reports and the concern that some of the reports were left 

out -- which number is significantly less then the number 

you're quoting now -- to some extrapolation of testimony 

of, well, I think it's probably about this many I've done.  

If there's this many of me, then it's this many things.

MR. GALLIHER:  That's not what he said.  He was 

very definite.  I went over and over it with him in his 

deposition.  There was no, maybe, there's a hundred.  A 

hundred was minimum.  So in his deposition testimony he's 

not indefinite.  He is very, very sure of what he's 

testified to.

Let's take a look at that information first.  Okay.  

Then we've got the 73 injury fall reports, which is what 

we discovered.  Then we've got the porter's testimony.  

Now, these again are Venetian employees who testified 

that their supervisor informed them that the marble floors 
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at the Venetian are very dangerous, very dangerous.  And 

if there is a spot of water, a slight amount of water on 

the floor a customer can slip and fall.  This is coming 

from management.  So it's not like they don't know that 

their floors are very, very dangerous to their customers.  

So that's coming again from their own employees' 

testimony.  

Then we've got the David Elliot situation.  This is 

something which is recent which we have yet to discover, 

but we intend to.  And that is the Venetian in the 

mid-2000s -- 2005, 2006, 2007 -- hired David Elliot -- who 

the court is probably familiar with.  He's a court 

qualified bio-mechanical engineer, PE.  They hired him to 

evaluate their floors at the Venetian and make 

recommendations concerning how they can make the floors 

safer.

The one thing we've determined so far, Mr. Elliot 

told him that under no circumstances is marble an 

acceptable surface for a floor such as a hotel/casino like 

the Venetian.  He made recommendations concerning how they 

could go from marble to tile and increase the co-efficient 

of friction -- slip resistance -- to the .5 industry 

standard from where it is now.  

As we know from Dr. Jennings report the slip testing.  

When wet the slip resistance was .33.  It's far below the 
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industry average.  Now we've got the Venetian hiring 

somebody, who's an expert, to come in and advise 

concerning the floors and how to make them safer.  Nothing 

has changed.  The floors are still marble.  They're still 

not slip resistant.  We've got that information as well.  

Also we've got the fact that there are now coatings 

available for these types of marble floors.  And if you 

use a coating on the marble floors you can make them more 

slip resident.  And the Venetian has elected -- what we 

know so far -- remember, we're talking about an amendment, 

so we need an opportunity to discover information.  But 

what we know is that the Venetian has not utilized all of 

the substances available to it to coat the marble floors 

and, perhaps, make them more slip resistant.  

THE COURT:  Let me turn your argument back to 

you, Mr. Galliher, that you made to Mr. Royal on his 

motion, which was like where is the law to support this.  

You know that if we're going to have punitives that 

ultimately -- and it's a viable claim in a case, then it's 

ultimately going to have to be proven by clear and 

convincing evidence that there was oppression, fraud, 

malice.  That type of things.  What you're arguing is just 

sheer quantity of accident and that that converts what 

occurred here into oppression, fraud, or malice.  Where is 

the case law that would support, in a negligence action, 
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THE COURT:  It's not the numbers.  It's the 

question of whether the current or former employees have 

testimony that this is a known hazardous condition that 

could have been ameliorated.  It hasn't been.  There's 

been decision making.  The evidence will bear out there's 

that, as alleged -- and again, standard to amend is very 

low.

I hear you, obviously.  There's got to be some 

discussion about whether or not there's any kind of 

prejudice or undue delay, this type of thing.  At this 

point in litigation, I'm not sure we have that concern.  

He's indicated in his argument that you should be 

proving that up against them to prevent the amendment.  

But at the end of the day, I'm not sure I see that as much 

as I see is there any potential liability for this claim.  

If there is, and the standard is low, they should be able 

to explore it.  If the evidence doesn't pan out, Mr. 

Galliher is right, it will be kicked out on summary 

judgment.  

It's very hard to make a decision at this stage of 

the case not to allow some exploration of this in light 

of, at least, not just the numbers but in light of what 

has been asserted to be the testimony of some of these 

witnesses. 

MR. ROYAL:  One of the things he represented to 
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the court about what the PAD people said is also 

incorrect.  They didn't say they had been told by 

supervisors it's slippery when wet.  They're testifying 

about their own experience.  

Your Honor, I guess I'm concerned that every    

single -- this is as simple a negligence case as you have.  

He wants to try every case but the actual one that we 

have.  So what this is going to turn into is a huge 

discovery deal where Mr. Galliher is going to now he's 

seeking subsequent incidents and he's going to be making 

demands to prove up his punitive damage claim, financials 

and all kinds of stuff that he otherwise wouldn't be 

entitled to in a simple negligence case.  

If he had brought a claim for punitive damages in his 

original complaint, we'd be filing a motion for summary 

judgment today.  He does not have and has not presented 

evidence that would remotely support a punitive damages 

claim.  

I want to point out to the court there's no evidence 

of conscious disregard.  There's no evidence of even 

something beyond gross negligence in this case.  It's a 

simple slip and fall that an expert will testify to that 

if dry -- and we believe there's sufficient evidence that 

it was -- that it's absolutely safe.

Also I'll just point out to the court there is no 
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national standard of .50 coefficient of friction.  It's 

not something Mr. Jennings is going to be able to 

support.  

MR. GALLIHER:  You don't need to hear further 

from me.  

THE COURT:  So this is a very difficult call to 

make in all candor because I know and I respect the 

consequences of allowing this amendment.  I will also be 

candid that coming in here today my inclination was 

against it because I think we start from the premise this 

is a negligence claim.  It is an uphill battle to be able 

to get a punitive damages allegation in a negligence 

claim.  And there has to be far, far more evidence to 

support a punitive damages claim then could ever be there 

to support or would ever be there to support a negligence 

claim.  

So, you know, there's a lot of talking about numbers.  

There's no doubt in my mind the vast majority of that, if 

not all of that, is purely speculative and extrapolations 

from some personal experiences but not necessarily numbers 

that we rely on to consider granting the motion to 

amend.  

I think what ultimately just tipped the scale over to 

the side of it is appropriate to allow the amendment -- 

again, I do this with trepidation, because I will tell you 
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though I will be a very strong watch dog about this ever 

getting before a finder of fact if there is not evidence 

to support a punitive damages claim.  And it's not the 

same standard.  It's not going to be the same standard as 

this motion to amend.  And there had better be substantial 

evidence that will allow for that to get to the trier of 

fact.  

Should you be able to explore it, I think the Tichner 

(ph) case and the cases cited do show that it is possible 

to have a punitive damages claim in a case such as this.  

And to the extent that there is some evidence indicated 

now that there could be implied malice, that there could 

otherwise be knowledge of possible harmful consequences 

and a willful and deliberate failure to act, which is the 

language that we see in cases where punitive damages were 

found in negligence cases and/or statutory requirement for 

punitive damages, I think it would be abuse of my 

discretion not to grant the amendment.  

The standard met to allow for amendment is here.  

That there isn't evidence of undue delay or prejudice.  

And while it's not going to be, perhaps, pretty, this 

discovery, I think at the end of the day, with what's been 

alleged, it would do a disservice to this case if I didn't 

allow there to be some exploration to see if there's 

evidence that could support the damages claim.  
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So in that regard I think the proper call to make is 

to allow the amendment to include punitive damages.  Allow 

it to be filed as requested and see where discovery 

goes.  

If the evidence is not there, if we are talking about 

multiple accidents but nothing more then that, it's very 

hard for this court to see how punitive damages will ever 

get to the fact finder.  That's where I think the 

potential harm to a large operation lies.  The discovery 

and the fact there may have been decisions made and some 

sort of willful, deliberate failure to act to avoid 

harmful circumstances, whether or not that's there or not, 

we'll find out.  I think it is appropriate to allow 

exploration at this stage.

MR. GALLIHER:  Thank you.  

THE COURT:  I'll grant the motion.  Mr. 

Galliher, you'll prepare the order.  

MR. ROYAL:  Your Honor, my only concern relates 

to the prior motion that we had, prior decision that 

relates to protective order we were seeking.  Counsel is 

going to be seeking subsequent incident reports, I'm sure, 

as a result of this ruling.  

THE COURT:  That prior order still stands.  I 

made it clear to Mr. Galliher what he can use in support 

and what he cannot.  
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MR. GALLIHER:  That's a discovery commissioner 

issue.  We're going to be filing a motion to compel and 

some other matters in this case as well, but that's not 

before the court.  

THE COURT:  We do have the order the court 

issued before that tells you what your disclosure scope is 

and is not.  And the fact that what you'd engaged in 

before is not something the court is expecting you to be 

engage in going forward.  I expect that to be honored.  

The prior order still stands.  I appreciate that 

clarification.  

MR. GALLIHER:  Thank you, your Honor.  

THE COURT:  Thank you, Counsel.  

                     * * * * *
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