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foregeeable conditions are there.

Q. How about ANSI? First of all, thC?iﬁfzﬁﬁl
that a recommendation in ANSI or a requiremendi”zabeﬂW/\
A. They don't mention .6 at all in ANSI.

Q. So they don't even have a measurement, a
required measurement, for the friction rating?

A. No, sir. It just has to be slip resistant
under the foreseeable conditions.

Q. And is there anything in ANSI that you
believe mandates that the floor pass a wet test at 0.5
as opposed to a dry test?

MR. ZIMMERMAN: This is the floor in the
vestibule?

BY MR. McGRATH:

Q. Any marble fldoring in a public
accomodation.
A. You know, I think we're just beating a

dead horse here. I understand the definition of slip
resistance, and what ig slip resistant.

Being a pedestrian safety professicnal, T
can tell you exactly what number, in my opinion, and
the same opinion of everybody else that does this, is
slip resistant.

It wouldn't do you any good tc test a

floor dry, because I can already tell you it's going to
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be slip resistant when it's dry, but it's not going to
do you any good, again, to take that same floor and run
gprinklers on it all the time and tell peopie to walk
across it, because we tested it dry. It makes no
sense.

Q. Have you evef tested marble flocring in a
casino in the Las Vegas area using the wet test where

the marble flooring passed the 0.6 standard?

A, Never.

Q. How about the 0.5 standard?

A. No, sir. Marble is a horrible choice.

Q. Essentially if you don't have carpet down,

it's slippery when it's wet, right?

)i No, sir. There's other tile that you can
use that is very aesthetically pleasing that will meet
that standard. -

- Q. Give me some examples, if you don't mind.

A, You can go into the Venetian. I do a lot
of work for the Venetian and consulting and litigation,
and their tile is slip resistant when wet, and it looks
good.

But it's not marble flooring?
No, it's not marble flooring.

Is it tile?

PO P 0

It's a ceramic tile.
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Q. Any other properties that you can give me
a specific example of where they don't use marble?

A. Well, no pool deck uses marble, obviously,
and sidewalks accessing pool decks are concrete, and
.they usually have a very rough surface on them.

Whenever I've had a client that has had
marble in their casino and I'm working for the defense,
I've just told them that "Hey, this is slippery when
it's wet. You shouldn't be using it. If you want to
continue using it, you got to take certain things into
account. You have to take other preventive measures to
prevent slipping."

And sometimes they're receptive to those
ideas and sometimes they're not. These are just my
opinions as a pedestrian safety consultant.

Q. What are you assuming in terms of how far
in terms of feet the plaintiff slipped -- withdraw the
question.

I'm trying to ask you about the location
of the slip-and-fall incident. How far into the
property past the entrance door are you assuming that -
it occurred?

A. Well, i1f I remember right, the depth of
that vestibule is about 12 feet, and it looks like

she's maybe halfway, maybe a hair over halfway, so
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she's probably six, seven, eight feet into the
vestibule at the time it occurred.

Q. What is your recommendation in terms of
any areas similar to the vestibule area, how far should
the carpet extend that you think the casino should be
putting dowﬁ if they don't have someone right there to
immediately clean up any spills?

MR. ZIMMERMAN: That mischaracterizes his
testimony because he hasn't said that it's only carpet
that needs to be there.

BY MR. McGRATH:

Q. You know what, I understand that --

If T use the term “mdt,“ would you be more
comfortable with that? Is that more all-encompassing
in terms of putting something down, other than
scmething --

I understand ceramic tile is a different
flooring material than marble, but if you're going to
use marble -- I know Mr. Moffott said this, and I think
it's your opinion, that it's okay to use marble as long -
as you put mats, carpet or something, the equivalent of
that type of a mat down, right?

A, If you're going to insist on using marble
in the vestibule, you have to do something, and the

easiest thing to do would be to put down mats and
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runners.

Q. But is it your opinion that you have to
put down mats and runners over every section of marble
flooring in the property or just near the entrances?

A, That's up to the discretion of the hotel.
I mean, whatever they're comfortable with, if they
think they can police that.area.

I would think that a spill would be more
recognized if it happened in the actual foyer beyond
thé vestibule because we've got people that work for
the hotel right there.

But that's still no guarantee because,
again, in this case we had somecne break her hip and
laying on the floor for 10 to 15 minutes before anybody
even came to help her, and that's an emergency
situation.

A little spill on the ground, T don't
think anybody would really take that seriously until
someone breaks their hip.

Q. You don't have any information about how
long the vomit was on the surface before the plaintiff

slipped on it, correct?

Al I do.
Q. Oh, you do?
A. Yeah.
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1 Q. What i1s that information?
2 A.. It's about -- from the videctape, I saw

2 | the woman vomit in the videc.

4 Q. Okay. How much time elapsed -- based on
5 | what you reviewed in the videotape, how much time

6 | elapsed between the time the woman got sick and Ms.

7 | Farina came along and slipped?

8 A. It was a short amount of ﬁime. It was a
9 | little less than a minute. |

10 Q. Your October 13 report indicates that you
11 | came back to the property on April 1, 2008. What was
12 | the purpose of that second visit?

13 A, When I went back out there the second

14 | time -- and it is April 1 -- was just to look at it at
15 | night in the conditions that were present supposedly at
16 | the time, and just to get an idea of that.
17 I took some pictures, tried to get

18 | pictures that looked like that, but you really can't
19 | take photographs at night, particularly color

20 | photographs, and say at all that they represent what a
21 | person may or may not see because film and digital

22 | cameras are all color adjusted for sunlight, which is a
23 | broad spectrum. It has all sorts of different colors.
24 o I1f your area is, say, lit by sodium

25 | lights, the £ilm will look different.
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Q. What time in the evening did you visit the
property on April 1?

A, It was -- I don't remember specifically,
but it was dark. It was fully nighttime.

Q. Assuming you could tell who was an
employee of Caesars Palace, did you see anything that
indicated to you that there was an employee stationed

at that vestibule entrance that you visited on April 1°?

A. No. There was no employee there that I
saw.

Q. And whén you reviewed the DVD of the
incident -- now I understand that you reviewed the
video at least a minute before her slip and fall -- how

much total time on the video did you review?

A. Well, I reviewed it all at once just to
make sure I got everything, but I focused primarily omn
the time of the vomit and the time when Ms. Farina was
walking up to the entry vestibule, entering the entry
vestibule and falling. That was the area I
concéntrated on.

Q.  Did you observe depicted in the videotape
someone who you believed to be an employee or who you
assumed to be an employee of Caesars Palace in the area

anytime before Mrs. Farina's slip-and-fall incident?

A. I didn't look for it with that -- in that
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respect, but I didn't see anybody that clearly looked
like a casino employee to me.

Q. | And am T correct in assuming that you
didn't attempt td review the video to the extent it
depicts time anytime five minutes or further back
before the incident occurred?

MR. ZIMMERMAN: It assumes that that was
provided.

MR. McGRATH: I understand.

THE WITNESS: I don't remember how much
was provided beforehand, but I know that I didn't have
to go very far to the point where the lady threw up.
BY MR. McGRATH:

Q. Okay. The 88 photographs that you
reference on page 2 of your Octcber 13 report, Bullet
Point Item No. 4 regarding your surveys of the other
casinos -- I don't want to look through all 88 of them
right now -- I just want to know, when you tock a
photg, was 1t to document whether there was or wasn't
some type of slip;resistant material?

A, Yes. It was to show the entryway{ and as
you can see, my notes are somewhat chicken scratch
-because they're just notes to remind me of what's going
on, but the real proof is in the pictures.

Q. And you took a picture of every area you
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visited on the casinos that are listed in Exhibit 417

A, Yes, sir.

Q. I think we already discussed this, but you
reviewed provided specifications and bid forms prepared
by Allard & Conversano Design. That's the specs we've
already discussed that are in your folder, correct?

A. Yesg, sir.

Q. And you haven't reviewed anything that's
not in the folder that came from Allard &.Conversano
Design?

A, No, sir.

MR. ZIMMERMAN: Can we go back one second?
You had asked questions about what standards he had
reviewed, and he started to give testimony about that,
and then'you‘ve gone now to a different subject.

I just wanted to make sure whether you had
finished your answer on that, because I know he
interrupted you. Were there any other standards that
you had in your book?

THE WITNESS: Well, yes. I have quite a
few standards that I've copied.

MR. ZIMMERMAN: Okay. 8o he can, if he
chooses to, ask you questions about that.

BY MR. McGRATEH:

Q. And these are standards that apply to a
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wet test?

A, Yes.
Q. I will get to that.
A. Okay.

MR. ZIMMERMAN: I just wanted to make su
that you didn't then ask him, "Well, have you told me
everything, " because I think that's what you tend to
do.

BY MR. McGRATH: _

0. .You indicated that you reviewed a
transcript of the deposition of Donald Trujillo. Fir
of all, was that important to you in any respect in
terms of the opiniong you're going to offer at trial?

i Let me take a look at my nctes for a
minute and make sure.

It's not essential to my opinions. It's
just basically he's the director of public areas, and
he indicated that the site would be dust mopped three
times a day.

He's been there since the Augustus Tower
opened. He's aware of other slip-and-fall incidents
that have occurred in the vicinity of the subject
incident. Things of that nature. |

But as far as anvthing of the meat of my

opinions, no.

re

st
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0. Is the same true in terms of you've
indicated you reviewed the deposition of Richard
Duclos, D-u-c-l-o-s.

A. I understand that he's a surveillance guy,
and he just basically said that he had footage on
Camera 2102, that he couldn't say if any other camera
was checked by someone other than himself.

He says that he saw Caesars employees put
down mats when it rains outside, along with wet floor
signs.

He says unfortunately guests frequently
spill liquid on the flooring surfaces throughout the
premiges. Vomit is not as common.

Just basically -- nothing that's really
substantial to my opinions, but as I said, the people
are aware that slip and falls occur and that people
spill drinks. It doesn't take a genius to know that
that's going to happen in this environment.

Q. Let's turn Eo page 3 of your October 13
report, under thé section with the heading
"Digcussion." Would it be easier if I gave you this
copy, instead of turning that thing around?

A. Sure.

Q. I'm going to read the very first sentence.

"The three described test areas proved to not provide
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slip resistance consistent with the industry accepted
minimum required value of 0.50 when contaminated with
tap water."

I think we've kind of discussed this
already, but I want to make sure I understand if
there's any additional reason why you're using'the word
"regquired" as opposed to “"recommended."

A. Because I know what's required to keep
people from slipping.

Q. Okay. As an engineer, in other words, you
know that if there's water or any liquid on marble
flooring, it's going to be slippery. Is that what you
mean by that? _

A Well, I didn't go in there with that
immediate assumption. I did thé testing to prove it,
but yeah, I would say that any marble that's not
treated in a manner that I've described in my report
will not be slip resistant when wet.

Q. What written or codified industry accepted
minimum reguired value regquires 0.507?

A. Well, there's OSHA standards that require
0.50 when wet. There's -- and, you know, it sort of
falls under the blanket because you don't want to --
yoﬁ don't want to limit it.

You have to have the foreseeable
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1 | conditions, and it's got to be slip resistant. The
2 | definition of "slip resistant" is clearly defined. I
3 | understand it completely.
4 Q. Let me ask a better gquestion.
5 What written or codified standards

6 | expressly state that marble flooring must meet a 0.50
? slip-resistant standard? |

8 A. There is nothing that says that marble

9 flooring has to meet specifically 0.5, but that's the
10 | number, as I said, that's been accepted by the U.S.
11 | court syStems for over 50 years. No one has ever

12 | challenged it.

13 It's the number that's been accepted by
14 | professionals in the pedestrian safety industry, and
15 | it's not based -- it's not a number that's just grabbed
16 | out of nowhere. 1It's a scientific number.

17 Q. Well, when vyou say it's been accepted by
18 { the U.S. court systems, what do you mean by that? On
19 | the cases you've testified at trial, the juries decided
20 | that that's the standard or the judges decided?
21 A No. 1It's the number that's always been
22 | accepted. If you -- just like primary perception and
23 | reaction for an automobile accident is accepted at 1.5.
24 | Nobody challenges that.

25 Q. We're not going to do this very long, but
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in law school I learned that you either get laws out of
statutes or cases or there's things called standard of
care.

There's no case law that you're relying on
that says 0.50 is the accepted standard, right?

A. Well, there is things, but not
specifically marble floors. That's what you asked
about.

So if you want -- if you're loocking for a
statement that says "Marble floors, 0.5, wet," you're
not going to find that.

Q. On the second paragraph of your report,
you write, "Because the depth between the inner and
outer dooré of the vestibule was only approximately
12.5" --

Is that --

L. Feet.

Q. -- "feet, Ms. Farina would have had little
chance to visually notice the vomit, as it would have
been well beneath her Frankfort plane as she focused
upon the inner door, which would have been her next
visual target as she entered and began to transverse
the vestibule."

As I read this sentence, the first thing

that comes to mind is that it seems that you were
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offering opinions that are outside the scope of your
expertise, and what I mean specifically is you're
assuming where she would be looking.
MR. ZIMMERMAN: That's argumentative.

He's a human factorsg biomechanicai expert.
BY MR. McGRATH:

Q. That's what I want you to explain to me.
Does part of the field of biomechanics include how

people walk?

A. Absolutely.

Q. Where their eyes are directed when they're
walking?

A. Absolutely. .

Q. Other than looking at the video, what

other information are you relying upon te form the
opinion that her fieid of vision would not have been
directed at the spill area when she entered the
vestibule area?

A. Well, you could find that in any boock on
human factors that deals with the way people take
information with their eyes, and it's simply that you
~have what's called a cone of vision.

And people always think of peripheral
vigion as just being far left and far right, but you

also have peripheral vision high and low, and in order
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to see something in your peripheral vision, it has to
have great contrast.

And people, when they walk, they look out.
They don't -- especially if they have a new target, the
handle at the next door they're going to grab. They
don't walk looking at their feet.

| So you have what's called the Frankfort
plane that sort of defines your lower peripheral
viéion, and it's basicélly a line that goes from your
ear hole to the bottom of your orbit, and anything
that's below that is going to be in your peripheral
vigion. It's going to require very high contrast,
usually motion, for you to detect it.

When you walk in the door, that door is
tinted, and you can't really see anything through that
door when you open it.

Now you‘vé opened 1t and you've got 12
feet before the next door. If you're walking normally,
you're going to focus out in the distance.. You're not
going to look at your feet. Or you're going to focus
right where you're going ﬁo grab.

And you can figure out where a person's
peripheral vision starts and where their central vision
starts bésed on how tall they are and the Frankfort

plane and how far that Frankfort plane will extend.
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Anything that's below that, a person is
not likely to perceive unless it is in high contrast.

Q. When you reviewed the video surveillance
DVD, were you able to discern the color of the marble
flooring where the spill area was?

A. I don't recall that I could discern one
way or the other. I wasn't locking to see if I could
discern that.

Q. Were you able to discern where the spill
was?

A, No, I couldn't see where the.spill was.

Q. Is that part of the reason you're assuming
there was no -- I think your word was there was no

contrast between the vomit and the marble flooring?

A, Well, no, that's not my reasoning. I
mean, I know what color the flooring was, and I'm
assuming that this, being vomit, was probably from a
lot of alcoholic drinks, so it was probably pretty much
alcohel.

But liquids don't show up that well on
floors. A lot of times I'1ll do testing, and during the
test, I'll take pictures of the test I'm doing, and
it's very hard to see the water on the floor in my
photographs.

You'd have to have great contrast, like
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stark white on top of the black, green on top of red,
where everything is red and all of a sudden you've got
a green spot, or something that's moving. Moving is
the best contrast.

Q. This isn't water, though. We're talking
about vomit. So you're not assuming it was colorless?

A. No, but I think it would be very hard to
pick up. 2nd the other thing is that it would never be
in her central wvision.

It -- she would never have the opportunity
to look right at that and say, "Hey, that's vomit on
the floor. I better watch out."

Q; Just so I understand, once she opens the
door -- this is a hypothetical. Once she opens the
door, where is her field of direction at that point?
What I mean by that is, how many feet off in the
distance is her field of vision?

A. Well, yoﬁ can -- your eye is taking
information for everything that you can see, but
whether it actually perceives that and sends
information to your brain on what it is depends on the
strength of the signal.

In this case it's going to be the strength
of the contrast. When she walks through that ddor, as

I said, when that spill would be maybe within her
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central vision, she's probably too far away for it to
be in contrast. |

And we know that the doors are tinted, and
she comes into the door, and now with the next door,
she will be focusing on where she's going to place her
hand.

And if she wasn't doing that, she's still
going to be lookiﬁg off in the distance, and the spill
is below that. Is it within her visual plane? Sure.
But it's in her peripherals. |

Q.  When you say she's going to be looking off
in the distance, how many feet off in the distance are
you assuming most people-in that situation would be
looking?

A. They look quite a ways down, and it

depends on their height.

0. Twenty feet? She's only 4'11", correct?
A. Well, if we were to do the calculation --
Q. You're going to do a calculation for a

4'11" person?
A, Yeah.
Q. Okay. Thank you.
(Discussion off the record.)

THE WITNESS: If you have a person that's

4111", their central wvision is going to extend -- or
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their peripheral vision will extend out about 17 to 25
feet from where they're currently standing.
BY MR. McGRATH: |

Q. Okay.

A. So anything that's less than 17 feet, you
could be pretty sure that they won't pick it up unless
it's in high contrast.

Q. Unleés it's in their central vision?

A. Well, in order for it to be in their
central vision, they would have to look down on the
ground.

Q. If it was 12 feet in front of them, they
wouldn't have to look right down at the ground.

I understand what you've been saying about

the Frank -- is it the Frankfurt field of wvision?
A. Frankfurt plane.
Q. Another way of asking these questions is

to try to find out how far off in the distance that
begins.
A, Right. And it could begin as close as --
for a 4'11" person, it could begin'as close as 17 feet.
Q. If you go down to the last paragraph of
' page 3 of your Octcber 13 report -- and we've talked
about these already, thé specs and bid forms in your

file from Allard & Conversano Design. In your report,
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you say that those documents indicate that the flooring
must be tested to meet a 0.6 wet coefficient of
friction.

MR. ZIMMERMAN: You migstated it. It said
must be treated. You said tested.

BY MR; McGRATH :

Q. I'm sorry. Must be treated. I agree.

Can you find for me the exact
gpecifications that you're relying on to support your
opinion that the project specifications required the
marble flooring to meet a 0.6 wet coefficient of
friction? _

A. Well, it's exactiy what it says. 1It's the
documents that I reviewed from Allard & Conversanc
Design. I have to take all these pictures out.

Q. What I'm really trying to get at is, is
there just one spec or is there more than one.that says
that?

A. Well, they all basically say it. It Jjust
says -- under "Notes," it says, "Stone flooring must be
treated to meet .6 wet coefficient of friction ADA.
Finish may require adjustment and/or slip-resistant
topical post-installation procedure.

Q. And you don't know if that was actually a

part of the approved set of plans and specifications?
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You're assuming that, correct?

A. Well, I'm just reading what it says.

Q. No, I understand that, but what you're
reading, you don't know i1f that was a part of the
approved plans and specifications for the project?

A. No, I don't know, but --

MR. ZIMMERMAN: If you had produced those,
then he may. | |

MR. McGRATH: It's a speaking objection.

THE WITNESS: That's what I was going to
gay, 1is just that this is what these documents said,
and if there's other documents that have greater weight
than these, they probably should have been provided
with the disclosure of documents.

This is what I'm relying on. I didn't use
it for any of my opinions whether the floor was safe or
not. I'm just saying that the person who made out this
form was aware of what the ADA recommendation is, and
they understand that those areas could become wet, and
those are foreseeable conditions, so, therefore, they
would héve to be in a wet condition.

BY MR. McGRATH:

Q. Well, you believe that the marble flooring

can't pass that standard, correct?

A. That's not what I gaid. I said you'd have
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to etch it. You'd have to do something. The marble
the way it is, it will never pass unless you do
something to it.

Q. When you etch it, what does it typically
look like after you're done etching it?

A. It's dull, a matte finish. 1It's not as
aesthetically pleasing, but are we talking about
aesthetics or safety?

0. Well, is it your opinion that if this is,
in fact, what Allard & Conversano was reguiring, that
it was negligent on their part to do so because marble
flooring can't pass that criteria unless you etch it,
as you've described?

A. I mean, what they're saying is that finish
may require adjustment and/or slip-resistant topical
post-installation procedure, so they're recognizing
that -- well, they're saying it may not meet this, but
I think they probably know it's not going to.

Q. If you wrote that, you wouldn't use the
word "may," would you? You'd say "definitely will
require"?

A. I wouldn't have written this thing in the
first place. I wouldn't have recommended marble.

Q. That's where I'm going. You think it's

negligent for a designer to recommend marble in a
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public accomodation building like this one unless they
say you've got to put carpets and mats down?

A. No. I think you have to consider the
area, and in this case we have an entry vestibule that
has no surveillance within it. You can't see through
it.

The only way that hotel management is
going to find out about a spill that's in there is if
the person that created the spill told them or somebody
else walked in and noticed it.

And I wouldn't think anybody is going to
notice it walking through there except for the person
that vomited, until somebody falls on it, and in that
area ybu're going to have falls when spills océur.

You know, you lock at all those documents
that I was provided for other instant reports involving
falls, and almost every.one of them, it says
specifically occurred on a wet surface. There's some

that doesn't say one way or the other, but --

- Q. It doesn't surprise you, does it?
A, What's that?
Q. That it'dccurs on a wet surface.
A, No. That's my whole philosophy, that dry

surfaces are not slippery. Wet surfaces can be,

depending on their surface disparities.
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Q. But most people know wet marble is going
to be slippery?

A. If it's shiny, smooth marble, yeah, it's
going to be slippery, but you'd have to have thé
foreknowledgé that it's wet.

Q. You didn't review any documents that
indicated one way or the other whether the marble
flooring was tested by the flooring contractor after it
was installed, to meet the Allard specification?

A. No, I didn't see that, but if there's
somebody out there that says that it did, I will say
they're a liar.

Q. Let's assume hypothetically that somebody
tested it and it did pass the test. Would the owner
have to do anything in terms of maintenance to maintain
the élip resistance of the original installation?

I guess it's not a fair hypothetical
because you already assume there's no way it's going to
pass the test, but assuming it did immediately after
it's constructed, would you expect the slip resistance
to fade or wear away?

A. Again, it depends. There's a lot of

factors. If -- for example, limestone could start
off -- this isn't limestone, obviously, but it could

start off smooth, and as people walk on it and water
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gets on it, it becomes actually more rough.

There might be some.thiﬁgs that may become
more polished and you actually wear awéy the surface
disparities with your feet almost like you're honing
it.

Q. Would you recommend to any architect that
was going to specify marble flooring in a public
accomodation that it not only be tested after
installation, but every six months, every three months,
to ensure that it has maintained its slip resistance?

A. Well, I think you have to start at the
beginning. I would never recommend marble for this
‘area.

But if -- and if my clients -- if I was a
marble installer or a floor installer, which I'm not,
and a client said, "I want marble in this entry
vestibule," I'd say, "It's against my conscience. I
can't put it in there, unless we totally dull it down
and make it look kind of ugly, or I could recommend
other things you could put in there, but I would not
install marble in that specific area."

0. You don't know one way or another whether
the owner aéked for marble or it was proposed by a

designer or contractor?

A, It's of no issue to me.
800.211.DEPO (3376,
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Q. But in your mind, any of the designers
that are involved in either suggesting marble flooring
or approving the suggestion by somebody else are doing
something you wouldn't recommend?

b, Well, for that area, yeah, but I think
that the person that wrote this out.had some knowledge
of pedestrian safety, and I think that they were
covering their butt by saying that the finish may have
to be treated and taken care of.

Because I think anybody that cares about
pedestrian safety is going to know that shiny marble is
not going to be slip resistant under contaminated
conditions.

Q. Have you reviewed the report by the
defense experts, S.C. Wright Construction, regarding

their dry testing --

A. I have.

Q. -- of the vestibule area?

A. T have.

Q. Do you recall their conclusions or

opinions as to why wet testing should not be the
applicable standard?

A. Because they don't know what they're
talking about.

Q. I understand.
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What I want you to do is tell me why you
disagree with their opinions and conclusions in that
regard. |

A. Let me get down here to the report.

0. Do you have that in there? Because 1
don't have an extra copy. I think what we're focusing
on is the last paragraph of the first page continuing
on to the second.

A. I'd like to start off by saying if they
think they're going to argue with me about this stuff,
they're barking up the wrong tree because, number one,
I was taught directly by William English how to use the
English XL. I am certified. They're not. They were
not taught by William English. They're not a member of
F13.

Q. what is F137?

A, it's Pedestrian Walkway Safety and
Traction. 1It's a division of ASTM. And the guy is a
member of ASTM, but he's in construction, not
pedestrian safety.

Also, I've beeﬁ the chairman of the
standard that governs the English XL. TI've written
standards for pedestrian safety for ASTM.

We'll just get down here to --

Q. That's something different than what I'm
@ ESQUIRE 800.211.DEPO (3376)
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there is anything on the interface, you are not

looking at. Why don't I give you my copy. What f want
you to do is review the beginning of this last
paragraph on page 1 of their December 3, 2008, report,
which I see you have a December 31. So this is a
preliminary that I'm looking at.

MR. ZIMMERMAN: I'd like to see the one
.that wasn't produced that you have.
BY MR. McGRATH:
| Q. Take a look at it. You guys can make
copies afterwards.

A. Okay. What was your question?

Q. My question is, they're saying that you
cannot use the wet test because you're -- they're
explaining that it is William-Ehglish, inventor of the
English 40 and author of the bock "Pedestrian Slip
Resistance, How To Measure It and How To Improve It,"
defines SCOF as "The force required to initiate
relative motion between an object and a surface it is
in intimate contact with. It is inherent that the two

surfaces must be in direct contact with each other. If

measuring SCOF. One cannot take an SCOF reading on a
wet floor. It ig for this reason that recent -ASTM
standards for SCOF measurements specify dry conditions

only."
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The way I understand that is they're
saying if there's liquid between your measuring device
and the floor, you're putting something in between and
then you're not getting a true measurement.

| A. What they've done is -- they're either
intentionally trying to mislead the reader or they
don't know what they're talking about, because they
just took a small snippet that kind of meets what
they're trying to say.

I agree with that. I agree that if you
are measuring a dry surface with the English XL, that
you're measuring SCOF.

I agree that if you have anything in
between preventing intimate contact between the two
surfaces, you're not testing SCOF.

That's why in the beginning I said we're
‘testing slip resistance. SCOF is for pacts. It's for
people that aren't educated in this business. |

We all know that SCOF has nothing to do
&ith pedestrian safety because 1n order to measure
SCOF, like you pointed out, the surface has to be dry.
And dry surfaces are not slippery, so it's not even
interesting to a person that's involved in pedestrian
safety.

He goes on to say that -- he starts
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talking about that when you measure it wet, that you're
measuring DCOF. You're not.

Q. What is DCOF?

A.  Dynamic coefficient of friction, and that
has nothing to do with pedestrian safety either,
because dynamic coefficient of friction is the measure
of the force required to keep an object in sliding
motion at a given acceleration or velocity once sliding
has occurred.

Q. My question is not meant to be
argumentative, but I'm asking it because you've
testified that you have been involved in writing
-pedestriaﬁ safety standards for the ASTM.

A, That's correct.

0. How come the ASTM standards, then, don't
expressly state that the wet testing is the applicable
standard for measuring the coefficient of friction?

A. There is nothing that says that that's
what you're supposed to do except for the equipment

that cannot measure anything wet.

0. My question is, why not?
A. Well, there's a lot of reascns. I mean,
if you want to get all into it -- there's equipment out

there that's manufactured by people that want to

continue manufacturing it, and it's only good for
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testing dry surfaces, because in order to accurately
meter a wet surface, you have to apply the vertical
forces and the horizontal forces at exactly'the same
moment in time.

If you take and you set a test block down
on a wet surface and then you test it, it's invalid
because there's a phenocmenon called stiction where
there's a cohesion, and it gives you false high
numbers.

That's why William English and
Mr. Brungraber invented their machines, which do apply
the forces, and those are the only two machines that
are approved for wet testing. _

I mean, it says specifically, "Do not use
the HPS for wet testing. Do not use the Mcdel 80.
Don't use the Tortus," but what it does say is you can
use the English XL or the Brungraber Mark III or II. I
uge the English XL. |

Q. - I want to make sure I understand
something. So arriving at your opinioné regarding the
application of the wet testing to the marble flooring,
I think we've alfeady discussed, you're relying on the
ADAAG manual?

A. Right.

Q. You're relying on ANSI?
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A. Right.
And ASTM?
A. Right.
Q. Anything else?
A, OSHA.
Q. What OSHA standard specifically?

A, OSHA 1926.754, Section C, paragraph 3..
And it says specifically that "You have to achieve a
minimum average slip resistance of .5 when measured
with an English XL tribometer or equivalent tester on a
wetted surface."

Q. Why is that applicable to this case here?
When T hear OSHA, I think of worker safety standards.

A. Well, it's another'staqdard that's talking
about pedestrian safety. I mean, yoﬁ think that a
person at a job has a greater right to safety than a
guest at a hotel?

Q. It probably was a poor question. T mean,
why do you believe OSHA applies to an owner building a
casino -- well, not buildihg a casino, but after the
construction is complete, why is OSHA applicable to
anything?

A. It's not directly applicable. TIt's a

standard for occupational safety and health, but it's a

standard that's out there that says specifically
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where your expert says there is no standard, that says
wet testing or .5. It says exactly that. He's not
aware of what standards are out there.

You know, we can stick our heads in the
gand all we want and we can argue over .5. We can
argue over .6. We can argue over slip resistance.

I use the definition for slip resistant
that's accepted by ADA, by ANSI, by ASTM. And I know
as a pedestrian safety expert, who is thoroughly
involved in gait analysis, what 1s required to make a
safe walking surface.

It does us no good to measure a surface
dry and say this is a great surface when it's going to
be wet sometimes and it's not so great then.

Q. I understand your opinion and I.understand
your testimony. The only thing -- you keep saying
"reguired," and I think we've established that those
are all accepted standards that are recommended by ANSI
“and ADA. |

AL When I say "required," it's what I know to
be the requirement to prevent people from slipping.

Q. I understand.

Okay. If you give me a moment, I jﬁst.
want to look through the file.

And you said that your billings are not
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included in here, correct?
Al No. I can provide those to you, though.
Q. What's your hourly rate for your work on
this case?
A, It's the same as every case. It's 250 an

hour and 350 an hour for testimony.

Q. Okay. And trial time?

A. It's 350 an hour.

Q. It's 350 also?

A. Well, the 350 an hour is specifically for

the amount of time I'm sitting on the stand. All the
rest, if I'm sitting in the hallway, it's 250.

Q. First of all, did you notice the plaintiff
to have any discernible gait as she opened the door and
before she actually slipped and fell?

A. Yeah. I read your medical doctor's
report, and I noticed something there.

Q. Did you factor that in in terms of
arriving at your opinions as to why she slipped and
fell?-

A | No, because if you have a Trendelenberg
gait, you could likely havé a greater traction demand,
and that's why the ADA standard wants to pump it up a
little bit. I'm not holding them to that. I'm only

holding them to .5.
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Q. Did you observe what looked like to you to

be a Trendelen gait?

A. Trendelenberg?

Q. Yeah, sorry.

A. Maybe ever so slightly. What we have
is -- there's two types of gait analysis yoﬁ can do.

There's observational gait analysis, and there's
scientific gait analysis.

Scientific gait analysis involves kinetics
and kinematics that are determined from a force plate
and motion capture systems, whereas observational gait
analysis is where you do nothing more than watch a
person walk.

Q. That's all you could do here, right?

A. Right. 2And we're kind of at a little bit
of a disadvantagé in that observational gait analysis
should be done from directly behind a ﬁerson, and
obviously you wouldn't want that person to be carrying
anything. She's got a bag in her -- or something in
her right hand.

But what I can see there is that if there
is a slight waddling, it's on the right side, and what
would that indicate is that when she's walking, when
she's in stance phase with her right leg, it looks like

her body leans ever so slightly to the right, and then
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when she‘s in stancé with the left, it returns to
vertical.

Aand what that would indicate is that she
has a deficiency in her hip abductors on her right
side.

.Now, it's ever so slight because it's
almost imperceivable, and it could be caused by her
carrying that bag on the right side.

But in this case she fractured her ieft
hip. The left hip is the dominant hip, if you look at
the video. Her left hip is the good hip, prior to the
accident.

Q.  What you observed relating to her right
hip or maybe related to the slight gait you observed,
was that a factor that caused her to slip?

A. It may have been. I deon't know.

Q. You don't know. How about the fact that
she's holding -- I belieﬁe she'é holding a drink, but
she's holding an item other than just having the purse
or the bag around her right shoulder. She's also got

an item in her right hand.

A. Well --
Q. Correct?
A.  She's got a -- she had a drink in her left
hand.
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0. I apologize.

So you observe her to be holding a drink
in her left hand, and then she had a bag around her
right shoulder?

A. Okay. Just to straighten this up, I can
observe the bag on her right shoulder. I can't observe
anything in her left hand, but her deposition testimony
was such that she said she had a drink in her left
hand.

0. Would the fact that someone was carrying a
drink in a hand contribute to or incréase the
likelihood that they would slip and fall?

A. To my knowledge, there's been no studies
done that indicate whether.carrying a drink has any
effect one.way or another. I would think not.

The bag, it would depend on how heavy it
is and a lot of other factors.

Q. So there's been no studies done on-whether
someone holding a drink is more or less likely to lose

their balance?

A. Yeah, T would say that it would make no
difference.
Q. Tell me, because you're an expert and I'm

just as a layperson, it seems to me sometimes people

try to avoid spilling a drink, and they might slip and
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fall because they try to avoid spilling a drink. Is
that éomething that's cémpletely an unreasonable
assumption?

MR. ZIMMERMAN: And might glip and fall on
vomit? Incomplete hypothetical.

THE WITNESS: In this case we know that
she slipped on vomit. I don't think a persoﬁ would be
too concerned about their drink unless they're on
unsure footing.

I think if you have good traction
.underneath and you're walking in a normal manner, I
think that your drink is probably pretty safe and so
are you.

BY MR. McCGRATH:

0. But for someone who steps on a floor
surface that's wet i1f they're holding a drink in one
hand, in your opinion, does that make it more or less
likely that they're going to fall?

A. It would be my opinion, just bésed on the
things I know, that it probably wouldn't make any
difference because you're most likely going to drop
that drink once you begin to slip and fall.

Q. And we at least have established that you
think or believe that her left hip was her good hip

before the incident.
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A. Oh, clearly.

Q. Did she slip on her right foot or her left
foot, if you could tell?

A. Fer left foot slipped.

Q. And you didn't observe her right foot to
glip on anything?

A. No. It was during stance phase with her
left foot that the siip occurred. | |

Q. and describe for me how she fell in terms
of the mechanics, what you observed.

A. | It's very hard to see exactly what
happened, but from watching her walk and when she began
to fall, it is evident to me that it occurred when the
left foot was in stance, and it looked as if she fell
to her left onto her left hip. |

0. When you say left foot was in. stance, does
that mean her left leg is extended straight?

A. No. 1It's on the ground and her right foot
is in swing, was in the swing phase.

Q. T think that's all I have. I want to
thank you for coming here today..

A. Ckay.

Q. It looke like we went an hour and 35
minutes, so could you give me, so we have it on the

record, your tax ID number, if you have it handy?
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A, Sure. I know it. It's B6-08849547.
Q Thank you again. It's Dr. Elliot?
A, It's.just David.
Q Thank you for being here today.

MR. GOLDMAN: The plaintiff reserves the
right td have Mr. Elliot review his deposition
transcript and make any changes he desires to make.

BY MR. McGRATH:

Q. I'd just ask before we go off the record
again that you maintain this file and that if you add
anything to it, you indicate to counsel so that we know
if there's anything else put into the file.

A. Okay.

MR. ZIMMERMAN: Are you going to give us a
copy of that --

MR. GOLDMAN: Are we off the record? Are
you done?

MR. McGRATH: Yes.

THE COURT REPORTER: Do you want a copy?

MR. GOLDMAN: DNo. |

(Deposition Exhibit 41 marked.)

(Whereupon the deposition

was concluded at 1:35 p.m.)
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day of

‘I, DAVID ALLEN ELLIOTT, P.E., deponent herein,
do hereby certify and declare the within and foregoing
transcription to be my deposition in said action; that
T have read, corrected, and do hereby affix my

signature to said deposition.

CERTIFICATE OF DEPONENT

DAVID ALLEN ELLIOTT, P.E.

Subscribed and sworn to before me this

, 2009.

Notary Public
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1 REPORTER'S CERTIFICATE

2 | STATE OF NEVADA )
} s5.
3 | COUNTY OF CLARK )

I, John L. Nagle, a duly commissioned Notary
5 | Public, Clark County, State of Nevada, do hereby i
certify:

That I reported the taking of the deposition

7 | of DAVID ALLEN ELLIOTT, P.E., on Friday, February 13,

2009, commencing at the hour of 12:16 p.m. That prior
8 | to being examined, the witness was by me duly sworn to
testify to the truth, the whole truth, and nothing but
9 | the truth.

10 That I thereafter transcribed my said short-
hand notes into typewriting and that the typewritten

11 | transcript of said deposition is a complete, true and
accurate transcription of my said shorthand notes taken
12 | down at said time.

13 I further certify that I am not a relative or

employee of an attorney or counsel involved in said

14 | action, nor a person financially interested in said
action. ' '

15 ' .

IN WITNESS WHERECF, I have hereunto set my

16 | hand and affixed my official seal in my office in the

County of Clark, State of Nevada, this 21st day of

17 | February, 2009.

18
|
19 W?‘éﬁ |
20 | ' |
' John L. Nagle, CCR 211
21
22
23
24
25
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KEITH E. GALLIHER, JR.
GEORGE J. KUNZ*

JEFFREY L. GALLIHER *
KATHLEEN H. GALLAGHER *

*Of Counsel

Michael A. Royal, Esq.
Royal & Miles LLP

1522 W. Warm Spring Road
Henderson, Nevada 89014
Fax: 702-531-6777

ELECTRONICALLY SERVED

THE @AERAHR LAN FIRM

1850 E. Sahara Avenue, Suite 107
Las Vepas, Nevada 89104
www.galliher-law.com
-Tele: 702-735-0049
" Fax: 702-735-0204

June 25, 2019

SENT VIA E-SERVICE

Re:  Sekerav. Venetian

Dear Mike:

Paralegals

DEENA P, MOONEY
STACEY RAY
KU'U’ELAU FINLEY GOO

On May 14, 2019 the Honorable Kathleen Delaney ordered Venetian to produce the “unredacted
incident reports” responsive to Plaintiff’s Request for Production No. 7 which asks for

True and correct copies of any and all claim forms, legal actions, civil complaints, statements,
security reports, computer generated lists, investigative documents or other memoranda which
have, as its subject matter, slip and fall causes occurring on marble floors within the subject
VENETIAN CASINO RESORT within three years prior to the incident described in Plaintiff’s
Complaint [November 4, 2013], to the present.

I have yet to receive the 64 pre-fall unredacted incident reports, as well as the following pre-fall undisclosed
incident reports responsive to Plaintiff’s Request for Production:

DATE | TIME REPORT # | LOCATION | COMMENTS SECURITY / NOTES
1. [11-7-13 | 7:54 am Grand Lux Slipped and fell on
Café the marble floor in
the front of Grand
Lux Café earlier
that morning at
approximately
6:00 a.m.
2. 112-27- | 3:07 p.m. WOowW Slipped and fell on
13 fountain & wet area on the
feature marble floor next
to the WOW
fountain feature
3. {7-10-14 | 1:25PM | 1407V-2272 | Grand Luxe | Water on floor J. Larson report writer
T. Mofate EMT/SO
Merrick Anderson Facilities
Eng.

Case Number: A-18-772761-C
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4. | 7-13-14 | 8:02 1407V-3057 | Lobby 1 Liquid Jacob Johnson Asst. Sec.
Mngr.
Brittany Peck Front desk
mngr.
Taylor McFate, EMT 8.0.
(. Rescigno Report writer
5. | 7-29-14 | 2:47 p.m. | 1407V-7161 | Lobby 1 Liquid Thomas Labert Front Desk
Mngr.
Christopher Moiser Asst. Sec
Mngt,
Sean Pemberton Eng.
G. Rescigno Report writer
Chris Malcom S.0.
6. | 8-23-14 Hotel Lobby | Slip and fall on Rucker v. Venetian Casino
. clear liquid Resart, LLC (A-15-729566-
C). Venetian stated in its
Opposition to Plaintiff’s
Motion to Amend this “should
have been included” and that
“Defendants will supplement
NRCP 34 responses to
provide.”
7. | 8-28-14 | 10:30 1408V-7104 | Venetian Fall reported next | Mary Ros, Front Desk
p.m., Tower morning. Fall Monte McAmulty Facilities
occurred near J. Larson, Report Writer
bathroom by 1/7/15
Grand Luxe
Water
8. | 8-31-14 | 2:43 p.m. | 1408V-7791 | Lobby 1 large water spill Jacob Johnson Asst. Sec. Mgr,
Archie Balon, S8.0.
G. Rescigno, report writer
Derek Santillan, Facilities
9. | 1-17-15 | 11:49 1501V-3857 | Venetian Liquid Nicolas Coronado, asst. mgr.
p.m, Front Office Jonathan Deruth, Front desk
mgr.
Jose Lopez, EMT Sec.
Z. Hakim Report Writer
Theodore Reash, Facilitics'
10. | 1-17-15 | 11:49 Venetian Fell on liquid
p.m, Front Office
11. | 1-31-15 | 2:53 p.m. Lobby 1 Slip and fall on
water
12, | 2-9-15 | 1:37 a,m. | 1502V -1803 | Lobby 1 Liquid Eric Wennerberg, S.0.
Rady Conception. Seior
Watch
E. Gizelbach Report writer
13. {2-9-15 | 1:37 Lobby 1 Slipped and fell on
unknown liquid
14, | 2-20-15 | 1:28 p.m. | 1502V-4322 | Lobby 1 Liquid. Slipped on | Jacob Johnson Asst. Sec.
spilled beverage

Mngr,
Brittany Peck, Front Desk
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L. Dozier. Report writer

15. | 2-20-15 | 1:28 p.m. Lobby 1 Slipped but did not
fall on liquid
16, | 3-8-15 | 8:45 Grand Hall Slipped and fell on
wet spot
17. | 3-23-15 | 3:18 Lobby 1 Slipped and fell in
front of Juice
Farm. Flooring
had red sauce and
grease
18. | 4-20-15 | 7:00 p.m. Lobby 1 Slipped and fell
due to a metal strip
that connects the
marble tile surface
to the wood
surface
19. | 4-24-15 | 3:25 p.m. | 1504V-5396 | Grand Hall Broken Bottle of | Sang Han, Front Desk Mngr.
Alcohol Melissa Perry Front Desk
Mngr.
Lynn Sivrais, EMT S.0.
V-5319G. Rescigno Report
writer
Rodolfo Stoino
20. | 4-24-15 | 3:25 p.m. Grand Hall Slipped and fell on
broken bottle of
alcohol
21, [ 5-3-15 | 1:08 p.m. Grand Hall Slipped on marble
floor in front of
fountain
22. [ 5-22-15 | 4:43 p.m. | 1505V-5319 | Lobby 1 Water on floor Thomas Lambert Front Desk
Tony Bersano Asst. Sec.
Mngr.
Crystal Clanton $.0.
J. Lopez Report writer
Jeffrey Dunihoo, 5.0,
23. | 5-22-15 | 4:43 Lobby 1 Slipped and fell on
wet surface
24. | 5-29-15 | 7:36 Lobby 1 Slipped and fell on
spilled coffee
25, | 5-30-15 [ 4:35p.m. | 1505V-7506 | Lobby 1 Slip Water Tony Bersano, Asst. Sec.
Mngr.
Themas Lambert, Front Desk
Mngr.
Michael Perez, §.0.
D. Davila Report writer
Heather Kaufmann, S.0.
Zachary Hakim, EMT 5.0.
26, | 5-30-15 | 4:35 Lobby 1 Slipped and fell on
water
27. | 6-12-15 | 12:51 1506V-7480 | Lobby 1 Liquid Antonio Lopez
p.Jm. David Magnuson
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A, Lopez report writer

28. | 6-12-15 | 12:51 Lobby 1 Slipped and fell on
liquid on floor
29. | 6-30-15 | 11:38 1506V-7480 | Lobby 1 Slip and fall Mary Ros front desk manager
am. “small pool of Gary Rescigno Security/EMT
clear liquid on John Wells Security Officer
marble flooring j- Larson Reporl writer
nearby”™
30. | 6-30-15 | 11:38 Lobby 1 Slipped and fell on
fluid
31, [ 7-5-15 | 12:40 1507V-1236 | 6 Venezia Slip and fall on Jacob Johnson Asst. Security
p-m. Tower 417 water Manager
Lobby 4 K Ecnamneste facilities
G. Rescigno Report writer
32. | 7-5-15 [ 12:40 Lobby 4 Slipped and fell on
water
33. {7-19-15 | 1:47 Grand Hall Slipped and fell on
water
34, 17-19-15 | 8;18 am. | 1507V-5121 | 19 Venetian | Slip and fall. Melissa Perry Front desk
Tower 129 Liquid on floor at | manager
Lobby 1 approximately Jacob Johnson Asst. Security
7:05 manager
L. Dozier report writer
Jeffrey Dunihoo security
officer
Richard Heleman
35. | 7-19-15 | 8:18 Midrise Slipped and fell
elevator near | due to liquid
Lobby 1
36. | 7-20-15 | 5:36 Main Slipped and fell
entrance
37. |1 8-2-15 | 10:48 Lobby 1 Slip and fall
coming out of the
Venetian Gift
Shop. Security
saw puddle of
water
38. | 8-8-15 | 1:30 Grand Hall slipped and fell
unknown liquid
39, | 8-8-15 | 2:00 p.m, | 1508V-1869 | Lobby 1 Slip and fall. Jacob Johnson Asst. Security
Upon contacting Manger
surveillance I was | Brittany Peck Front desk
advised an manager
unknown guest Allan Hill security officer
had dropped a (. Rescigno report writer
bucket
40. | 8-8-15 | 2:00 Lobby 1 Slip and fall
puddle of water.
Several warning
signs around area
of fall. Unknown
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guest dropped a
bucket in area

41. | 8-14-15 | 1:40 Hallway by Slipped on some
Grand Lobby | water
42. | 8-29-15 | 11:34 1508V-7246 | Lobby 1 Slip and fall clear | Tim Alvonellos Security shift
a.Im. liquid. “sigpificant | manager
pool of water” Thomas Lambert front desk
manager
D. Cabada report writer
Marc Fesel facilities
Joseph De Jesus security/EMT
43, | 8-29-15 | 11:34 Lobby 1 Slipped on clear
liguid
44, | 9-6-15 | 6:39 p.m. | 1509V-1497 | Lobby 1 Slip and fall wet Tim Alvonellos secutity shift
floor. Spilled drink | manager
on floor Nachely Martinez front desk
manager
I, De Jesus report writer
Catherine Carlson security
officer
45, 1 9-6-15 | 6:39 Lobby 1 Slipped and fell
while existing the
Venetian tower
elevator. Spilled
drink of floor
46, | 9-13-15 | 11:26 Grand Hail Slipped and fell on
red liquid
substance
47. | 12-27- | 3:32 Lobby 1 Slipped on clear
15 liquid
48. | 2-20-16 | 2:56 p.m. | 1602V-4290 | 1 Guest Liquid fall Jacob Johnson assst. Security
services occurred earlier in | manager
podium day at 11:45 - Devon O’Brien
12:05 *“very wet G. Rescigo report writer
floor”
49. | 2-20-16 | 2:56 Lobby 1 Guest slipped
earlier in day.
Liguid on floor
50. [3-6-16 | 1:59p.m. | 1603V-1233 | Lobby 1 Liquid Jacob Johnson Asst. security
manager
Kyle Kirchmeler VIP Services
D. Winn report writer
Rafael Chavez facilities
51, | 3-6-16 | 1:59 Lobby 1 Slipped on wet
spot on floor
52. | 3-18-16 [ 2:57 p.m. | 1603V-3584 | 5" floorof | Cup of coffee Seljika Bucalo security officer
the garage spilled on floor. David Boko facilities
elevator Fall occurred D. Wi report writer
lobby earlier in the day | Devin O’Brien front desk
11:45-12:00 manager
Jacob Johnson security
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manager

53. | 3-18-16 | 2:57 5% floor of Slipped on coffee
garage spilled on floor
elevator
lobby
54, | 3-25-16 | 1:14 p.m. | 1603V-5018 | Lobby 1 Slip and fall. Sharry Kim front desk
Puddle of clear supervisor
liquid Rafael Chavez facilities
J. Larson report writer
55. | 3-25-16 | 1:14 Lobby 1 Slipped on a
puddle of liquid
near trash cans by
Juice Farm
56. | 4-9-16 |2:44 Grand Hall Slipped and fell in
puddle of water
57. | 4-9-16 | 7:34p.m. | 1604V-1926 | Lobby 1 Male walker Matthew Kaufman security
between wet floor | manager
signs C. Reanos report writer
58. | 4-10-16 | 1:51 Grand Hall Slipped on floor
59. | 4-12-16 | 3:40 p.m. | 1604V-2459 | Control 1 Slip and fall. Matthew Kaufman asst.
Occurred on manager
4/10/16 SO Albert Liu
“Felix” was D. Cabda report writer
attempting to stop
foot traffic when
he slipped and fell
60. | 4-12-16 | 3:40 Slipped and fall
security guard
named Felix was
trying to stop foot
traffic at time of
fall
61. | 5-5-16 | 9:12p.m. | 1605V-0952 | Lobby 1 Slip and fall. Tim Alvonellos security shift
Picture of red solo | manager
cup and liquid on | Royce Phung front desk
floor manager
J. Buscemi report writer
James Johnson security officer
62. | 5-5-16 | 9:12 Lobby Guest slipped and
fell on unknown
liquid
63. | 5-12-16 | 12:56 1605V-5069 | Lobby 1 Liquid Amy McCaslin front desk
am. manager
Nicolas Coronado secunity
manager
John Ballesteros facilities
J. Dietrich report writer
Joseph Barr-Wilson
64. | 5-13-16 Foreign slippery Rowan v. Venetian Casino
substance Resort, LLC (A-17-751293-

(). Venetian stated in its
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Opposition to Plaintiff’s
Motion to Amend that this
“shonld have been included
and that “Defendants will

supplement NRCP 34
regponses to provide”;
65. | 6-11-16 1606V-2353 | 1 Venetian Puddle of water Boucher v. Venetian Casino
Front Office Resort, LLC (A-18-773651-C}

66,

Additionally, I have not received any incident reports which post-date Plaintiff’s fall (November 4. 2016
to present). I’ve enclosed is a copy of the letter sent on May 20, 2019 regarding the case law which supports the
proposition that evidence of subsequent falls is discoverable. The cases referenced in his letter hold evidence of
subsequent falls is admissible at trial, This is significant because the standard for admissibility at trial is
considerably higher than the standard for discoverability under NRCP 26(b)(1).

Additionally, I direct your attention to the following cases which hold evidence of subsequent conduct
and incidents are admissible on the issue of punitive damages to prove a defendant’s culpable state of mind:
Hallman v. Cushman, 196 8.C. 402, 13 S.E.2d 498, 501 (1941); Bergeson v. Dilworth 959 F.2d 245 (10th Cir.
1992); Wolfe v. McNeil-PPC Inc, 773 F.Supp.2d 561, 575-576 (E.D.Pa. 2011); Coale v. Dow Chem. Co., 701
P.2d 885, 890 (Colo.App. 1985); Palmer v. 4. H Robins Co., 684 P.2d 187, 204 (Colo. 1984); Hoppe v. G.D.
Searle & Co., 779 F.Supp. 1413, 1424--1425 (8.D.N.Y. 1991); Peshiakai v. Ruiz, 39 F. Supp. 3d 1264, 1341-43
(D.N.M. 2014).

I would like to meet and confer with you regarding the inadequate response to Plamtiff’s Request for
Production No. 7. I propose holding a 2.34 conference on June 27, 2019 10:00 a.m. or 2:00 p.m., June 28, 2019
at 2:00 p.m., or July 9, 2019 at 2:00 p.m. Please advise if any of these dates work for you, and if not, three dates

and times you are available between now and July 12. If I do not hear from you by July 12, 2019 at 5:00 p.m. I
will file a2 Motion to Compel.

Thank you for your cooperation.
Very truly yours,
THE %ER LAW FIRM
Keith E. Galliher, Jr., Esq.
KEG/gr
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KEITH E. GALLIHER, JR. , THE GALLIHER LAW FIRM Paralegals

GEORGE J. KUNZ* > - B

JEFFREY L. GALLIHER * P 1850 E. Sahara Avenue, Suite 107~~~ DEENA P. MOONEY
. Las Vegas, Nevada 89104 . STACEY RAY

*Of Counsel www galliher-law.com KU*U’ELAU FINLEY GOO
Tele: 702-735-0049 :
Fax: 702-735-0204

May 20, 2019

Michael A Royal, Esq.
Royal & Miles LLP
1522 W. Warm Spring Road
Henderson, Nevada 89014
Fax: 702-531-6777

Re:  Sekerav. Venetian

Dear Mike:

After reviewing your most recent letter with respect to the NRCP 30 (b)(6) deposition set by my office, I
discovered that contrary to the Request for Production of Documents which was served upon your office
regarding injury fall incidents, your client did not supply injury incident reports involving slip and falls on
marble floors up to the date of the request. Instead, redacted versions of these reports were supplied only three
(3) years before the fall up to the date of the fall. o

: My previous correspondence establishes that case law supports the position that fall events subsequent
to the full event which is being litigated are also discoverable in litigation. Obviously, Judge Delaney can make
a decision concerning what information she will allow into evidence at time of trial.

Please treat this letter as a formal request that the entirety of what was requested i.e. reports from three
(3) years prior to the fall up to the date of the request be promptly disclosed to my office. Of course, based-
upon Judge Delaney’s ruling, these reports must be unredacted. : '

Please confirm your agreement to supply this information within the next seven (7) business days so that
further motion practice may be avoided.

Thank you for your cooperation.
Very truly yours,

THE GALLIHER LAW FIRM

* Keith E. Galliher, Jr., Esq.

KEG/gr
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THE GALLIHER LAW FIRM

1850 E, Sahara Avenue, Suite 107

Las Vegas, Nevada 89104

702-735-0049 Fax: 702-735-0204
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THE GALLIHER LAW FIRM
Keith E. Galtiher, Jr., Esq.
Nevada Bar No. 220

Jeffrey L. Galliher, Esq.
Nevada Bar No. 8078

George J. Kunz, Esq.

Nevada Bar No. 12245

1850 East Sahara Avenue, Suite 107
Las Vegas, Nevada 89104
Telephone: (702) 735-0049
Facsimile: (702) 735-0204

kgalliher@galliherlawfirm.com
igalliber@galliherlawfirm.com

Electronically Filed
7/2/2019 10:54 AM
Steven D. Grierson
CLERK OF THE COURT

gkunz@lvlawguy.com
Attomeys for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA
JOYCE SEKERA, an Individual, . CASENO.: A-18-772761-C
Plaintiff, DEPT. NO.: 25
V.

VENETIAN CASINO RESORT, LLC,
d/b/a THE VENETIAN LAS VEGAS, a
Nevada Limited Liability Company; LAS
VEGAS SANDS, LLC d/b/a THE
VENETIAN LAS VEGAS, a Nevada
Limited  Liability @ Company; YET
UNKNOWN EMPLOYEE; DOES I
through X, inclusive,

Defendants,

PLAINTIFE’S MOTION TO COMPEL
TESTIMONY AND DOCUMENTS

HEARING REQUESTED

Plaintiff hereby submits her Motion to Compel Testimony and Documents,

i

/

Case Number: A-18-772761-C
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This Motion to Compel Testimony and Documents is based upon and supported by the
following memorandum of points and authorities, the pleadings and papers on file, the exhibits
attached hereto, and any argument that the Court may allow at the time of hearing,

DATED this | _day of July, 2019

THE GALLIHER LAW FIRM

g

Kei alliher, Jf,

Neva a Bar Numbe

1850 B\/Sahara Avenue, Ste. 107
Las Vegas, Nevada 89104
Attorney for Plaintiff

MEMORANDUM AND POINTS OF AUTHORITIES
1 INTRODUCTION

On November 4, 2016 Plaintiff slipped and fell water on the marble floor in the lobby of the
Venetian hotel. During discovery Plaintiff requested Venetian provide similar incident reports — slip
and falls on the marble floors — from November 4, 2013 to present, a total of five years of reports. In|
response to this request, Venetian produced 64 redacted incident reports from November 4, 2013 to
November 4, 2016 and ignored Plaintiff’s request for subsequent incident reports. Venetian then|
moved for a protective order to prevent Plaintiff from sharing the redacted incident reports and to
protect Venetian from baving to disclose the unredacted reports.

On May 14, 2019 the Court denied Venetian’s request and ordered the production of the
unredacted reports. Based upon Venetian’s evasive behavior, PlaintifT attemnpted to verify that the 64,
incident reports were all of the reports responsive to Plaintiff’s request. Plaintiff’s counsel contacted
other lawyers and pulled prior court pleadings to verify that Venetian’s disclosure in this case
included all slip and fall reports on marble floors between November 4, 2013 and November 6,

2013. These efforts revealed 65 undisclosed reports responsive to the request in this case as well as
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the failure to produce over 30 reports responsive to requests for production in Smith v. Venetian,
Cohen v. Venetian and Boucher v. Venetian,

Venetian still has not produced those 65 missing reports, the 64 unredacted reports or the
subsequent incident reports. As discussed in detail below, the Court should grant Plaintif’s Motion
because (1) the Court ordered Venetian to provide the unredacted incident reports; (2) the additional
65 incident reports are relevant to the issue of foreseeability; and (3) the under Nevada law evidence;
of subsequent incidents is admissible at trial, satisfying a standard which is significantly higher than
the discovery standards of NRCP 26(b)(1).

IL FACTUAL BACKGROUND
Al Unredacted Incident Reports November 4, 2013 — November 4, 2016
During discovery Plaintiff requested Venetian provide:

True and correct copies of any and all claim forms, legal actions, civil complaints,
statements, security reports, computer generated lists, investigative documents or
other memoranda which have, as its subject matter, slip and fall cases occurring on
marble floors within the subject VENETIAN CASINO RESORT within three years
prior to the incident described in Plaintiff’s Complaint [November 4, 2013], to the

present.
(Plaintiffs First Set of Request for Production, attached as Exhibit “1.”)

In response to this request, Venetian produced 64 redacted incident reports between
November 4, 2013 and November 4, 2016. (Excerpts of Michael Royal’s Declaration in Support of
Motion for Protective Order, attached as Exhibit “2” at 3:25-4:2.) Venetian ignored the portion of
Plaintiff’s request which asked for subsequent incident reports and subsequently misrepresented to
the court that Plaintiff had only requested reports “occurring within three years preceding the subject
incident.” (Id. at 3:14-16.) Plaintiff requested Venetian provide the unredacted reports so she could
identify witnesses to counter Venetian’s comparative negligence claim that Plaintiff should have
seen liquid on the floor before she fell. (/4. at 4:3-14.) Venetian refused to produce the unredacted
reports and filed a Motion for Protective Order. (/d.)

After briefing and oral argument the Discovery Commissioner issued a Report and

Recommendation stating the incident reports should be subject to a protective order and
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recommending Venetian not be required to provide unredacted reports. (Discovery Commissioner’s
Report and Recommendation, attached as Exhibit “3.”) Plaintiff objected to the Report and
Recommendation. The Court heard Plaintiff’s Objection on May 14, 2019. (Court Minutes, attached
as Exhibit *4.”) The Court determined there was not “any legal basis” for the protective order and
ordered Venetian to produce the unredacted incident reports. (Id) To date, Venetian has nof
complied with that order and provided Plaintiff with the 64 untedacted incident reports.
B. Additional Incident Reports November 4, 2013 — November 4, 2016
Venetian represented that the 64 reports disclosed in response to plaintiff’s request were the
only reports from November 4, 2013 to November 4, 2016 which were responsive to Plaintiff
Request for Production No. 7. (Exhibit “2” at 3:17-22, Exhibit “B.”) However, Plaintiff hzj
subsequently discovered multiple other responsive reports which were not disclosed by Venetian and
notified Venetian of the same:
s April 16, 2019 — “Venetian willfully left out four reports in response to Plaintiff’s
Requests for Production which were disclosed in Smith v. Venetian” (Excerpts of
Objection to Report and Recommendation, attached as Exhibit “5™ at 4:6-8.)
¢ April 22, 2019 - “the undersigned and Mr. Goldstein determined Venetian willfully left
out four reports in response to Plaintiff”s Requests for Production which were disclosed
in Smith v. Venetian.” (Experts of Motion to Amend attached as Exhibit “6” at 4:12-19,
Exhibit “8”) (referencing the table of missing incident reports attached as Exhibit “8.”)
Additionally, “PlaintifT pulled pleadings from five of the last 50 or so cases filed against\
Venetian in the Eighth Judicial District Court in the last five years and discovered none
of the incident reports from these slip and falls were disclosed either.” (Jd at 4:19-22.)
(referencing pleadings from A-16-737866-C, A-15-728316-C, A-15-728566-C, A-17-
749115-C, and A-17-751293-C attached as Exhibit “9.”) _
e May 2, 2019 - Venctian admitled the reports for A-15-729566-C and A-17-751293-C
“should have been included by Venetian in its response to the request for prior incident

reports” and that “Defendants will supplement NRCP 34 responses to provide” these

4
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1 reports. (Excerpts of Michael Royal’s Declaration in Support of Opposition to Motion to
2 Amend, attached as Exhibit “7” at 12:1-15.)
3 » May 8, 2019 - Venetian attached the table of incident reports Plaintiff was missing|
4 (Excerpts of Second Addendum attached as Exhibit “8.”)
5 » May 15, 2019 — “Venetian violated the discovery rules by purposely leaving out four
6 incident reports in response to Plaintiffs Requests for Production, but which Venetian
7 disclosed in another case, Smith v. Venetian... Venetian forced Plaintiff to dig through
8 court proceedings and download pleadings in hopes of finding the incidents Venetian
9 refused to provide... Venetian admits the incident reports for two of the five cases
10 Plaintiff pulled were yet again "inadvertently” left out.”” (Excerpts of Reply in Support of
11 Motion to Amend, attached as Exhibit “9” at 3:1-18.)
i2 Plaintifls counsel continued to download court pleadings and contact other lawyers resulting
13 (| in the discovery of a total of 46 UNDISCLOSED INCIDENT REPORTS FROM NOVEMBER
14 || 4.2013 — NOVEMBER 4, 2016 as follows:
15 DATE | TIME | REPORT# | LOCATION | COMMENTS SECURITY / NOTES
1. | 11-7-13 | 7:54 AM Grand Lux Siip and fall marble
16 Café floor in front of
Grand Lux Café at
17 approx.6:00 AM
2, 12-27- | 3:07PM WOW Slip fall om a wet area
18 13 fountain on marble floor next
feature o WOW fountain
191l 3. | 7-10-14 | 1:25PM | 1407V-2272 | Grand Luxe Water on floor J. Larson report writer
T. Mofate EMT/S0O
M0 Merrick Anderson Facilities
Eng.
2110 4. | 7-13-14 8:02 1407V-3057 Lobby 1 Liguid Jacob Johnson Asst. Sec. Mngr.
Brittany Peck Front desk mngr.
27 Taylor McFate, EMT 8.0.
G. Rescigno Report writer
23 | 5. [ 7-28-14 | Z:47PM | 1407V-7161 Lobby 1 Liquid Thomas Labert Front Desk
Mngr.
724 Christopher Moiser Asst, Sec
Mngr.
Sean Pemberton Eng.
G. Rescigno Report writer
Chris Malcom S.0.
8-23-14 Hotel Lobby | Slip and fall on clear Rucker v. Venetion Casino
liguid Resort (A-15-729566-C)
8-28-14 | 10:30 PM | 1408V-7104 Venetian Fall reported next Mary Ros, Front Desk
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Tower morning. Fall near Monte McAmulty Facilities
bathroom by Grand | J. Larson, Report Writer 1/7/13
Luxe
8. | 8-31-14 | 2:43PM | 1408V-7791 Lobby 1 large water spiil Jaceb Johnson Asst. Sec. Mgr.
Archie Balon, 8.0,
G. Rescigno, report writer
Derek Santillan, Facilities
9. | I-17-15 { 1149 PM | 1501V-3857 Venetian Fell on liquid Nicolas Coronado, asst, mgr.
Front Office Jonathan Deruth, Front desk
megr.
Jose Lopez, EMT Sec.
Z. Hakim Report Writer
Theodore Reash, Facilities
10.] 1-31-15 | 2:53 PM Lobby 1 Slip and fall on water
1L.] 28-15 | 1:37em. 1502V - Lobby 1 Slip and fall on Eric Wennerberg, 5.0,
1803 unknown liquid Rady Conception. Seior Watch
E. Gizelbach Report writer
12, 2-20-15 | 1:28PM | 1502V-4322 Lobby 1 Liquid. Slipped on | Jacob Johnson Asst. Sec. Mngr.
spilled beverage Brittany Peck, Front Desk
L. Dozier, Report writer
13.| 3-8-15 8:45 Grand Hall Slip and fall on wet
spot
14.] 3-23-15 3:18 Lobhy 1 Slip and fall in front
of Juice Farm.
Flooring had red
sauce and grease
15| 4-20-15 | 7:00 PM Lobby 1 Slip and fall dus to a
metal strip that
connects the marble
tile surface to the
wood surface
16.| 4-24-15 | 3:25PM | 1504V-5396 | Grand Hall Slip and fall on Sang Han, Front Desk Mngr.
broken alcohol bottle Melissa Perry Front Desk
Mngr.
Lynn Sivrais, EMT 8.0
V-5319G. Rescigno Report
writer
Rodolfo Stoino
17| 5-3-15 | 1,08 PM Grand Hall Slipped on marble
floor in front of
fountain
18, | 5-22-15 | 443 PM | 1505V-5319 Lobby 1 Slip and fall on wet Thomas Lambert Front Desk
surface Tony Bersano Asst. Sec. Mngr.
Crystal Clanton 8.0.
J. Lopez Report writer
Jeffrey Dunihoo, §.0.
19.| 5-29-15 7:36 Lobby 1 Slip and fall on
spilled coffee
20.] 530-15 | 4:35PM | 1505V-7506 Lobby 1 Slip Water Tony Bersano, Asst. Sec. Mugr.
Thomsas Lambert, Front Desk
Mngr.
Michael Perez, S.0.
D. Davila Report writer
Heather Kaufmann, 8.0.
Zachary Hakim, EMT 5.0.
21| 6-12-15 | 12:51 PM | 1506V-7480 Lobby 1 Liquid Antonio Lopez
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David Magnuson
A. Lopez report writer

22} 6-30-15 11:38 1506V-7480 Lobby 1 Slip and fall “small Mary Ros front desk manager
AM pool of clear liquid Gary Rescigno Security/EMT
on merble flooring John Wells Security Officer
nearby” j- Larson Report writer
23.( 7-5-15 | 12:40PM | 1507V-1236 | 6 Venezia | Slip and foll onwater | Jacob Johnson Asst. Security
Tower 417 Manager
Lobby 4 K Ecnamneste faciiities
G. Rescigno Report writer
24.| 7-19-15 1.47 Grand Hall | Slip and fall on water
25.| 7-19-15 | 8:18 AM | 1507V-5121 | 1% Venetian | Slip and fall. Liquid Melissa Perry Front desk
Tower 129 on floor at menager
Lobby 1 approximately 7:05 Jacob Johnson Asst. Security
manager
L. Dozier report writer
Jeffrey Dunihoo security officer
Richard Heleman
26.| 7-20-15 5:36 Main Slip and fall
enirance
27.| 8-2.15 10:48 Lobby 1 Slip and fall coming
oul of the Venetian
Gift Shop. Security
saw puddle of water
281 8815 1:30 Grand Hall | slip and fall unknown
Hquid
29.| 8-8-15 | 2:00PM | 1508V-185% Lobby 1 Stip and fall. Jaceb Johnson Asst. Security
urknown guest Gi
dropped a bucket Brittany Peck Front desk
manager
Allan Hill security officer
G. Rescigno report writer
30.| 8-14-15 1:40 Hallway by Slipped on some
Grand Lobby water
31.| 8-29-15 11:34 1508V-7246 Lobby 1 Slip and fall clear Tim Alvonellos Security shift
AM liquid. “significant manager
pool of water™ Thomas Lambert front desk
managet
D. Cabada report writer
Marc Fesel facilities
Joseph De Jesus security/EMT
32, 9-6-15 | 6:39PM | 1509V-1497 Lobby 1 Slip and fall while Tim Alvonellos security shift
existing the Venetian manager
tower elevator. Nachely Martinez front desk
Spilled drink on floor manager
I. De Jesus report wriler
Catherine Carlson security
officer
33.| 9-13-15 11:26 Grand Hall Slip and fall on red
liguid substance
34, 12-27- 3:32 Lobby 1 Slipped on clear
15 liquid
35. 2-20-16 | 2:56 PM | 1602V-4290 1 Guest Liquid fall occurred ; Jacob Johnson asssi. Security
services earlier in day at anager
podium 11:45 — 12:05 “very Devon O’Brien
wet floor” G. Rescigo report writer
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36. 3-6-16 | 1:59PM | 1603V-1233 Lobby 1 Slipped on wet spot Jaceb Johnson Asst. security
1 on floor manager
Kyle Kirchmeler VIP Services
2 D, Winn report writer
( Rafael Chavez facilities
3| 37.] 3-18-16 | 2:57PM | 1603V-3584 | 5™ floor of Cup of coffee spilled | Seljika Bucalo security officer
the parage cn floor. Fall David Boko facilities
4 I elevator occurred earlier in D. Wi report writer
lobby the day 11:45 — 12:00 Devin O’Brien front desk
5 manager
Jacob Johnsan security
G : manager
38.| 3-25-16 ; 1:14PM | 1603V-5018 Lobby 1 Slip on a puddie of Sharry Kim front desk
7 I liguid near trash cans supervisor
| by Juice Farm Rafeel Chavez facilities
£ J. Largon report writer
39.| 49-16 2:44 Grand Hall Slipped and fell in
9 puddle of water
40, 49-16 | 734PM | 1604V-1926 Lobby 1 Male walker between Matthew Kaufiman security
10 ‘ wet floor signs manager
C. Reanos report writer
11 41.| 4-10-16 1:51 Grand Hall Slipped on floor
42. 4-12-16 | 3:40PM | 1604V-2459 | Control 1 Slip and fall on Matthew Kaufman asst,
12 4/10/16 8O “Felix” manager
attempted to stop foot Albert Lin
traffic when he alip D. Cabda report writer
13 and fall
43.| 5-5-16 | %12PM | 1605V-0952 Lobby 1 Slip and fall. Picture Tim Alvonellos security shift
14 | of red solo cup and manager
liquid on floor Royce Phung front desk
I 5 manager
H J. Buscemi report writer
16 James Johnson security officer
44,1 5-12-16 12:56 1605V-5069 Lobby 1 Liquid Amy MeCaslin front desk
17 AM manager
Nicolas Coronado security
18 manager
John Ballesteros facilities
19 J. Dietrich report writer
Joseph Barr-Wilson
20 ||| 45.| 5-13-16 Foreign slippery Rowan v. Venetion Casine
substance Resort, LLC (A-17-751293-C).
21
I 46.| 6-11-16 1606V-2353 Venetian Puddle of water Boucher v. Venetian Casing
22 Front Office Resort, LLC (A-18-773651-C)
I/
23
1/
24
25
26
27
28
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C. Rule 30(b)(6) Deposition
On April 5, 2019 Plaintiff served Venetian with a Third Amended Notice of Taking

Deposition for Venetian’s NRCP 30(b)(6) designee. (Third Amended Notice of Deposition, attached|

as Exhibit “10.”) In the notice Plaintiff set the following parameters for the depositions:

1. Total number of injury falls on marble floors located within The Venetian
Las Vegas from November 4, 2013 to present.

2. Actions taken by The Venetian Las Vegas to change the coefficient of
friction with respect to marble floors within The Venetian Las Vegas from
November 4, 2013 to present.

3. Measures taken to locate and produce security/injury fall reports by The
Venetian Las Vegas as requested by Plaintiff in this Litigation.

4, Shp testing performed by The Venetian Las Vegas or it’s representatives
with respect to the marble floors within The Venetian Las Vegas from
November 4, 2013 to present.

({d. at 2:3-13.) At the same time Plaintiff served Venetian with a Subpoena Duces Tecum
for “Any and all documents regarding the topics listed on the attached Notice of Taking
Depositions.” (Subpoena Duces Tecum, attached as Exhibit 11> at 2:9- 10.)

On May 13, 2019 Venetian sent Plaintiff a list of objections to Plaintiff’s NRCP
36(b)(6) parameters. (Royal & Miles’ May 13, 2019 Letter, attached as Exhibit “12.”) The

letter outlined the following:
L. Parameter 1: “Venetian expressly objects to proving any information related
to this request after the subject incident of November 4, 2013.” {d at 1)
2. Parameter 2: “Venetian objects... for the same reasons set forth in response

to No. 1 above as it pertains to your client’s request for information of
incidents occurring after the November 4, 2016 incident.” (Id at2)

3. Parameter 3: “Responses to this topic are subject to the objections set forth
in response to Topic No. 1 above. Further, Venetian objects to the extend this
seeks information protected by attorney/client privilege and/or attorney work
product privilege” (Id)

4. Parameter 4: Responses to this topic are subject to the objections set forth in
response to Topic No. 1 above, with Venetian limiting its responses to slip
testing performed between November 4, 2013 and November 4, 2016,

Venetian also stated its “witness will not be producing additional information at the
deposition beyond that which has been identified pursuant to NRCP 16.1 or otherwise in
response to your client’s written discovery requests.” (JZ at 1.) In response to Venefian’s

objections, on May 20, 2019 Plaintiff sent Venetian a letfer outlining the case law discussed
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in detail below which states subsequent incident reports are discoverable. (Plaintiff’s May
20, 2019 Letter, attached as Exhibit “13.”)
IIL. MOTION TO COMPEL
A, Standard of Review for a Motion to Compel
NRCP 26(b)(1) allows parties to obtain discovery regarding any unprivileged matter that is
proportional to the claims and defenses;

Parties may obtain discovery regarding any nonprivileged matter that is relevant to
any party’s claims or defenses and proportional io the needs of the case, considering
the importance of the issues at stake in the action, the amount in controversy, the
parties” relative access to relevant information, the parties’ resources, the
importance of the discovery in resolving the issues, and whether the burden or
expense of the proposed discovery outweighs its likely benefit. Information within
this scope of discovery need not be admissible in evidence to be discoverable.

NRCP 26(b)(1). NRCP 37(a)(1) provides: “on notice to other parties and all affected persons, a party]
may move for an order compelling disclosure or discovery.” NRCP 37(a)(1).

The Nevada Supreme Court, citing to the United States Supreme Court, held “the deposition-
discovery rules are to be accorded a broad and liberal treatment. No longer can the time-honored cry
of ‘fishing expedition” serve to preclude a party from inquiring into the facts underlying his|
opponent’s case. Mutual knowledge of all the relevant facts gathered by both parties is essential to
proper litigation. To that end, either party may compel the other to disgorge whatever facts he has in
his possession.” Washoe County Board of School Trustees v. Pirhala, 84 Nev. 1, 6, 435 P.2d 756,
759 (1968). |

B. Venetian Must Comply with the Court Order and Produce the Unredacted
Incident Reports

On May 14, 2019 the Court ordered Venetian to produce the unredacted incident reports.
(Exhibit “4.”) Venetian was and is obligated to comply with the Court’s Order. To date, Venetian
has not provided the 64 unredacted incident reports which the Courl ordered it to provide nearly 2
months ago. Court orders are not optional, they are mandalory. Venetian has offered no good reason

for its failure to comply with the Court’s Order; it bas not indicated it began gathering these reports,

10
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nor has it asked for additional time to comply. The Discovery Commissioner must force Venetian to

produce the unredacted incident reports.

C. Venetian Must Produce the Missing Incident Reports from November 4, 2013 to
November 4, 2016 Because They Are Relevant to Foreseeability

To establish a claim for negligence in Nevada, a plaintiff must prove: (1) the defendant owed
a duty of care to the plaintiff; (2) the defendant breached that duty; (3) the breach was the legal cause|
of the plaintiff's injury; and (4) the plaintiff suffered damages. Scialabba v. Brandise Constr. Co.,
112 Nev. 965, 968, 921 P.2d 928, 1996 (1996); Turner v. Mandalay Sports Entm't, LLC, 124 Nev.
213, 217, 180 P.3d 1172, 1175 (2008). “The law is clear that if a legal duty exists, reasonable card
under the circumstances must be exercised.” Lee v. GNLV Corp., 117 Nev. 291, 296, 22 P.3d 209,
212 (2001). “Whether a defendant's conduct was ‘reasonable’ under a given set of facts is generally
an issue for the jury to decide.” Id.; see also Auckenthaler v. Grundmeyer, 110 Nev. 682, 688, 877
P.2d 1039, 1043 (1994) (whether a defendant has failed to act reasonably in the particular
circumstances is a matter for the jury to decide) (citing Jovnt v. California Hotel & Casino, 108 Nev,
539, 835 P.2d 799 (1992)). In determining reasonable care, the totality of the circumstances must be)
considered. Joynt, 108 Nev. at 54344, 835 P.2d at 802. At the same time, “liability is not without
limitation.” Meriuzzi v. Larson, 96 Nev, 409, 412, 610 P.2d 739, 742 (1980). “Foreseeability of harm,
is ... a predicate to establishing the element of duty, and thus is of importance in every case.” /d. at|
414, 610 P.2d at 742; see also Ashwood v. Clark County, 113 Nev. 80, 84, 930 P.2d 740, 742 (1997)
{(holding ﬁat foreseeability of harm is a predicate to establishing the element of duty).

Plaintiff requested Venetian produce all incident reports relating to “slip and fall cases
occurring on marble floors within the subject VENETIAN CASINO RESORT within three years
pror to the incident described in Plaintiffs Complaint [November 4, 201 3], to the present.’]
Venetian did not object to this request when it brought its proiective order on the same. See
generally, Motion for Protective Order, Addendum, Reply in Support and Opposition to Objection to
Report and Recommendation. Plaintiff requested these incident reports because the numher of falld
at Venetian on the marhle floors is relevant to establishing the reasonableness of Venetian's cleaning

policies and procedures. The greater the numher of slip and falls on marble floors the greater care

11
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Venetian must use. A jury cannot determine the reasonableness of Venetian’s policies and
procedures without knowing the number of slip and falls on marble floors. The fewer incidents that
the Venetian discloses, the less careful they appear to have to be and the less likely a jury will hold
their policies and procedures unreasonable.

Venetian’s counsel represented that he “completed gathering and reviewing the prior incident
reporis, but my client would like a Rule 26(c) stip/order” and that “documents were ready for
production” (Exhibit “2” at 3:18, Exhibit “B.”) Venetian misled Plaintiff to believe that it was
disclosing all incident reports for slip and falls on the marble floors between November 3, 2013 and
November 3, 2016. It soon became evident the actual disclosure to be made was woefully
inadequate. Upon reviewing the Venetian’s purported “good faith” disclosure, Plaintiff repeatedly

notified Venetian of missing reports. (Excerpts of Michael Royal’s Declaration in Support of

Opposition to Plaintif®s Objection to Report and Recommendation, attached as Exhibit “14” a
5:12.} Venetian confessed that additional incident reports related to two other cases “should hav
been included by Venetian in its response to the request for prior incident reports” and made

hollow promise to “supplement NRCP 34 responses.” (Exhibit “7” at 12:1-15.) Although Venetianl
was able to verify the existence of these reports in 10 days it nevertheless could not acquire copies of
those reports in the span of two months. (4. at 11:18-19 stating Mr. Royal was “advised” about the
existence of the reports.) Plaintiff also advised that reports that the Venetian disclosed reports in the
Smith v. Venetian matter were not disclosed in this case. (Exhibit “5,”) Because it was apparent thaf
the Venetian was either unwilling or unable to compare the reports and figure out which ones were
missing, Plaintiff provided a table which clearly identified which reports were missing. (Exhibit
“6.”) The table included the date, time, report number, location, comments and responding security
officers for each missing incident report. (Jd.) Three weeks later, despite the fact that Venetian had

not yet produced these reports, it attached the same table to one of its motions. (Exhibit “8.”)! It ha

! It is also worth noting Plaintiff was notifying Venetian of these missing reports during the 40 day
period between the Motion for Protective Order Hearing end Objection Hearing when Venetian was
obligated to comply with the Discovery Commissioner’s Report and Recommendation which stated
that Venetian was to “review the alleged discrepancy of four prior incident reports. .. and provide

12
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now been 2 and a half months since Plaintiff notified Venetian of the missing reports from the Smir/s
v. Venetian case and, incredibly, Venetian has not disclosed these reports either.

Because of the Venetian’s ongoing refusal to fully and fairly disclose the incident reports
plaintiff’s counsel researched additional court pleadings and contacted other Plaintiff’s lawyers in an
effort to identify the true breadth of the problem. These efforts led to the discovery of AN

ADDITIONAL 46 UNDISCLOSED INCIDENT REPORTS FROM NOVEMBER 4, 2013 —

NOVEMBER 4, 2016}

In other words, Venetian has disclosed only 58% of the requested incident reports —

percentage based on secondary information discovered by Plaintiff. At the very least this conduct i]
gross negligence. At the worst it is deliberately hiding evidence. Whichever the case, these 46
undisclosed incident reports and any other incident reports responsive to PlaintifPs Request .for
Production No. 7 are clearly relevant to the issue of foreseeability. Moreover, the Discovery
Commissioner already determined that these incident reports are discoverable. On April 4, 2019 the
Discovery Commissioner ordered Venetian to “review the alleged discrepancy of four prior inciden
reports, .. and provide them in redacted form to the extent they are responsive to Plamtiff’s NRCP SJ
request” and to “provide all reporis deemed responsive to Plaintiff’'s NRCP 34 request no. 7 related
to prior incident reports of the Venetian.” (Exhibit “3” at 3:21-25.) As such, the Court should compel|
Venetian to produce the addilional 46 incident reports responsive to Plaintiff’s request and again to

“review the alleged discrepancy.”

D, Venetian Must Produce Subsequent Incident Reports Because They Are
Admigsihle to Prove Causation, Existence of a Dangerous Condition and
Punitive Damages

'The Nevada Supreme Court “has previously held that evidence of subsequent, similar
accidents involving the same condition may be relevant on the issues of causation and whether there

is a defective and dangerous condition.” Reingold v. Wet "N Wild Nevada, Inc., 113 Nev. 967, 969,

them in redacted form to the extent they are responsive to Plaintiff’s NRCP 34 request” and to
“prove all reports deemed responsive to Plaintiff s NRCP 34 request no. 7 related to prior incident
reports of the Venetian.” (Exhibit “3” at 3:21-25.)
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944 P.2d 800, 802 (1997) citing Ginnis v. Mapes Hotel Corp., 86 Nev. 408, 416, 470 P.2d 135, 140
(1970); see aiso Jeep Corp. v. Murray, 101 Nev. 640, 646, 708 P.2d 297, 301 (1985).

In Ginnis, the plaintiff was injured afier a door closed into her, knocking her over the rail
alongside the door and pinning her to it. Ginnis, 86 Nev. at 410, 470 P.2d at 136. The trial court]
refused to allow plaintiff to introduce evidence of two subsequent incidents where other patrons
were injured in the same manner. Id. at 411-12, 470 P.2d 137. The Nevada Supreme Court held,

Zevidence of subsequent, similar accidents invelving the same door are relevant to causation|
and a defective and dangerous condition.” Jd. at 415, 470 P.2d 139. In other words, the Supreme

Court ruled that subsequent accidents are not only discoverable, hut that they meet the even higher
standard of admissibility a trial.

Although NRCP 37(a)(1} does not require Plaintiff to prove the evidence sought is
admissible, but only that it is relevant to the claims or defenses and proportional to the needs of the
case, the discovery sought here is actually admissible at trial to prove causation, existence of a
dangerous condition and punitive damages. Although the Nevada Supreme Court has not expressly,
addressed whether subsequent incidents are admissible at trial to prove punitive damages, numerous
other courts have. The California Court of Appeals, which follows the same rationale as the Nevadal
Supreme Court to admit evidence of subsequent incidents to prove causation, held evidence of
similar incidents and subsequent conduct is also admissible to prove punitive damages. Hilliard v. A.
H. Robins Co., 148 Cal. App. 3d 374, 196 Cal. Rptr. 117 (Ct. App. 1983). In Hilliard v. A, H. Robins
Co. the California Court of Appeals determined a plaintiff claiming punitive damages “may present
any evidence which would tend to prove the essential factors of the conscious disregard concept of
malice. This includes evidence of subsequent activities and conduct.” /d. at 401, 196 Cal. Rptr. at
135 citing Blank v. Coffin, 20 Cal.2d 457, 463, 126 P.2d 868, 871 (1942). The Court further

explained that:

In proving that [the] defendant.... acted in conscious disregard of the safety of others,
plaintiff...was not limited to [defendant's] conduct and activities that directly caused
her injunies. The conscious disregard concept of malice does not limit an inquiry into
the effect of the conduct and activities of the defendant on the plaintiff, the inquiry is
directed at and is concerned with the defendant's conduct affecting the safety of
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others. Any evidence that directly or indirectly shows or permits an inference that
defendant acted with conscious disregard of the safety or rights of others, that
defendant was aware of the probable dangerous consequences of defendant's conduet
and/or that defendant willfully and deliberately failed to avoid these consequences is

relevant evidence. Such evidence includes subsequent conduct umless such
subsequent conduct js excluded on policy consideration.

Id. (emphasis added)

A host of other jurisdictions also allow evidence of subsequent conduct to support punitive
damages claims. See, e.g., Schaffer v. Edward D. Jones & Co., 1996 S.D. 94, § 35, 552 N.W.2d 801,
813 (defendant’s proclivity to repeat wrongful conduct is relevant to punitive damages, as a major
purpose of punitive damages is to deter similar future misconduct); Roth v. Farner Bocken Co., 2003
8.D. 80, 9 48, 667 N.W.2d 651, 666 (in determining “degree of reprehensibility,” one consideration|
is whether “the conduct involved repeated actions or was an isolated incident”); Boshears v. Saint-
Gobain Calmar, Inc., 272 8.W.3d 215, 226 (Mo. Ct. App. 2008) (“actions subsequent to those for]
which damages are sought may be relevant and ‘admissible under an issue of exemplary damages if
so connected with the particular acts as tending to show the defeﬁdﬂnt's disposition, intention, or
motive in the commission of the particular acts for which damages are claimed”); Bergeson v.
Ditworth 959 F.2d 245 (10th Cir. 1992) (“subsequent conduct is admissible on the issue of punitive
damages when it is probative of the defendant’s state of mind at the time of the event giving rise to
liability”); Smith v. Ingersoll-Rand Co., 214 F.3d 1235, 1249 (10th Cir. 2000); GM Corp. v. Mosely,
213 Ga. App. 875, 877 (Ga. Ct. App. 1994) (in a product defect case evidence of other incidents
involving a product are admissible and relevant to prove notice of a defect and punitive damages);
Wolfe v. McNeil-PPC Inc, 773 F.8upp.2d 561, 575-576 (E.D.Pa, 2011) (post incident concealment
of information from the FDA relevant to the question of defendant’s state of mind relative to thel
imposition of punitive damages); Coale v. Dow Chem. Co., 701 P.2d 885, 890 (Colo.App. 1985)
(evidence of post-injury conduct is admissible to show the defendant acted wantonly in connection
with a claim of punitive damages); Palmer v. A.H Robins Co., 684 P.2d 187, 204 (Colo. 1984)
(observing that post-injury conduct is relevant for purposes of determining punitive damages);
Hoppe v. G.D. Searle & Co., 779 F.Supp. 1413, 1424--1425 (S.D.N.Y. 1991) (admitting evidence of]
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post-injury conducf because it was relevant to pre-injury evidence supporting an award of punitive
damages); Hill v. USA Truck, Inc., No. 8:06-CV-1010-GRA, 2007 WL 1574545, at *15 (D.S.C. May
30, 2007); Hallman v. Cushman, 196 8.C. 402, 13 S.E.2d 498, 501 (1941).

Subsequent conduct is admissible to prove punitive damages because it is relevant to the
defendant’s culpable state of mind, i.e. malice: “It is indeed manifest that subsequent conduct may|
tend to throw light upon the immediate occurrence under investigation, especially where mental
attitudes are important, such as a conscious failure to observe due care, and the like.” Haliman, 196
S.C. at 402, 13 8.E.2d at 501; see also Bergeson, 959 F.2d at 245; Wolfe, 773 F.Supp.2d at 575-576;
Coale v. Dow Chem. Co., 701 P.2d 885, 890 (Colo.App. 1985); Palmer, 684 P.2d at 204; Hoppe,
779 F.Supp. at 1424-1425; Peshlakai v. Ruiz, 39 F. Supp. 3d 1264, 134143 (DN.M. 2014).

In this case, the Court recently granted Plaintiff”s Motion to Amend her Complaint to add a|
claim for punilive damages. At the time of trial Plaintiff bears the burden of proving punitive
damages by clear and convincing evidence. NRS 42.005(1). NRS 42.005(1) requires Plaintiff to
prove that Venetian acted with malice ie. “conduct which is intended to injure a person or
despicable conduct which is engaged in with a conscious disregard of the rights or safety of others.”
NRS 42.001(3) (emphasis added). In other words, Plaintiff must prove Venetian’s conduct is
“culpable.” Countrywide Home Loans, Inc. v. Thitchener, 124 Nev, 725, 739, 192 P.3d 243, 252
(2008). As held by many courts across the nation, Plaintiff can admit evidence of subsequent
conduct at trial, including incident reports, to prove Venetian’s culpable conduct. Because the
standard of proof for admissibility at trial is higher than the standard for discoverability, it is
axiomatic that the information is discoverable. See NRCP 26(a)(1) (“Information within this scope|
of discovery need not be admissible in evidence (o be discoverable.”) Thus, the Court should require|
Venetian’s 30(b)(6) witness to answer queslions about subsequent incidents, any subsequent
measures laken to change the coefficient of friction; and subsequent slip testing. Additionally, thef
Court should order Venetian to produce subsequent incident reports (RFP No. 7), other complaints
submitted by guests or other individuals regarding the safety of the marble floors (RFP No. 29), and

to the extent the documents exist, subsequent reports, documents, memoranda and other information|
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describing or referring slip testing on the marble floors (RFP No. 23), communications including
correspondence, emails, internal communications or other memoranda (RFP No. 24), transcripts,
minutes, notes, emails or comespondence relating to any meetings between Venetian personnel
where the subject of the safety of the marbles floors was discussed (RFP No. 25), correspondence,
emails, memoranda, internal office correspondence or other documents directed to Venetian from A
confractor, subcontractor or flooring expert which refer to the safety of the marble floors (RFP No.
26) and quotes, estimates and correspondence relating 1o modifying the marble floors to increasel

their slip resistance (RFP No. 30).

E. Measures Taken to Locate and Produce Security/Incident Injury Fall Reports
by the Venetian are Discoverable Because They Are Relevant to Ensure
Compliance with the Discovery Rules

Venetian has shown time and again in this case, in Cohen v. Venetian, in Smith v. Venetian
and in Boucher v. Venetian, that it simply cannot be trusted 1o fully and fairly disclose incident
reports. As previously discussed, Plaintiff has repeatedly caught Venetian selectively disclosing
incident reports. Venetian initially disclosed 64 redacted reports. After consulting with counsel in
the Smith v. Venetian matter and the Coher v. Venetian matter and sorting through prior court fllings
Plaintiff’s counsel discovered that the Venetian left out at least forty-six (46) incident reports
responsive to Plaintiff’s Request for Production No. 7. Venetian did the same thing in Smith v.
Venetian, leaving out 35 incident reports and also in Boucher v. Venetian, leaving out 32 incident
reports. (See, e.g. Motion for Case Ending Sanctions in Smith v. Venetian attached as Exhibit “15” at
4:7-10, 5:5, and; Excerpts of Motion to Amend in Boucher v, Venetian attached as Exhibit “16” af
7:19-11:19.)

From these filings it is evident that Venetion has engaged in a deliberate pattern of evasive
discovery abuse in at least four cases in the last 6 months and therefore cannot be trusted to fully and
fairly disclose documents. NRCP 37(b) provides consequences for a party who fails to abide by the
discovery rules and Court orders. This Rule, the other rules related to discovery and our entire body,

of case law regarding the same would be rendered meaningless if the parties were not permitted to
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discover information related to thése violations to ensure compliance with the rules and support
sanctions.

Because Venetian repeataﬁy violated the rules and court orders in numerous cases Plaintiff]
and the Court can no longer trust ité promise that it hag fully and fairly responded to discovery in
“good faith” and abided by all Court orders. (Exhibit “14” at 5:12.) Venetian chose to engage in a
game of “hide the ball ‘. This choice makes it necessary for Plaintiff to ask about the measures
Venetian took to locate and prociuce incident reports to discover why so many reports were not
disclosed, how to find the remaining reports and how the issue can be avoided in the future. This is
the only way the Court can ensure that Venetian complies with the Discovery Rules.

IV. CONCLUSION

Based on the foregoing, Plaintiff respectfully requests this Court grant her motion to Compel

Teslimony and Documents.

DATED this l day of July, 2019
THE GAL ER LAW FIRM

Keith liher, Jr.,

chada Number 2

1850 E. a Avenue, Ste. 107
Las Vegas, Nevada 89104
Artorney for Plaintiff
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CERTIFICATE OF SERVICE

ITHEREBY CERTIFY that I am an employee of THE GALLIHER LAW FIRM and that service of a
true and correct copy of the above and foregoing PLAINTIFF’5 MOTION TO COMPEL
TESTIMONY AND DOCUMENTS was served on the day Oj' , 2019, to the following
addressed parties by:
_ First Class Mail, postage prepaid from Las Vegas, Nevada pursuant to N.R.C.P 5(b)
__ Facsimile, pursuant to EDCR 7.26 (as amended)

Electronic Mail/Electronic Transmission

Hand Delivered to the addressee(s) indicated

Receipt of Copy on this day of June 2019,

acknowledged by,

Michael A, Royal, Esq.
Gregory A. Miles, Esq.
ROYAL & MILES LLP
1522 W. Warm Springs Road
Henderson, Nevada 85014
Attorneys for Defendants
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ROYAL & MILESLLP
1522 W Warm Springs Road

Henderson NV 89014
Tel: {702) 471-5777 4 Fax: (702) 531-6777
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OPPS

Michael A. Royal, Esq.

Nevada Bar No. 4370

Gregory A. Miles, Esq.

Nevada Bar No. 4336

ROYAL & MILES LLP

1522 West Warm Springs Road
Henderson Nevada 89014

Tel:  (702)471-6777

Fax: (702) 531-6777

Email: mroval@royalmileslaw.com
Attorneys for Defendants
VENETIAN CASINO RESORT, LLC and
LAS VEGAS SANDS, LLC

Electronically Filed
7/12/2019 11:50 AM
Steven D. Grierson
CLERK OF THE COURT

DISTRICT COURT

CLARK COUNTY,NEVADA

JOYCE SEKERA, an Individual;
Plaintiff,
V.

VENETIAN CASINO RESORT, LIC, d/b/a
THE VENETIAN LAS VEGAS, a Nevada
Limited Liability Company; LAS VEGAS
SANDS, LLC db/a THE VENETIAN LAS
VEGAS, a Nevada Limited Liability Company;
YET UNKNOWN EMPLOYEE; DOES I
through X, inclusive,

Defendants,

CASENO.: A-18-772761-C
DEPT. NO.: XXV

Before the Discovery Commissioner

Hearing Date: August 2, 2019
Hearing Time: 9:00 am

OPPOSITION TO PLAINTIFF’S MOTION TO COMPEL TESTIMONY AND

DOCUMENTS AND COUNTERMOTION FOR PROTECTIVE ORDER AS TQ
PLAINTIFE’S REQUEST FOR PRODUCTION OF INCIDENT REPORTS FROM

JANUARY 1, 2000 TO PRESENT, COUNTERMOTION TO COMPEL INFORMATION
AND DOCUMENTS OF FRIOR INCIDENT REPORTS PROVIDED TO PLAINTIFF
EXPERT THOMAS JENNINGS AND IDENTIFIED IN HIS MAY 30, 2019 REBUTTAL

REPORT AND FOR LEAVE TO RETAKE THE JENNINGS DEPOSITION TO ADDRESS
THE 196 PRIOR CL.AIMS REFERENCED IN HIS REPORT

RiMaser Cose Folder333718\Meadines'2vicLion oo Compe! (Tncidem Repotis) wpd

Case Number: A-18-772761-C
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COMES NOW, Defendants, VENETIAN CASINO RESORT, LLC, and LAS VEGAS
SANDS, LLC {collectively referenced herein as Venetian), by and through their counsel, ROYAL &
MIILES LLP, and hereby file this OPPOSITION TO PLAINTIFF'S MOTION TO COMPEL
TESTIMONY AND DOCUMENTS AND COUNTERMOTION FOR PROTECTIVE ORDER AS
TO PLAINTIFF'S REQUEST FOR PRODUCTION OF INCIDENT REPORTS FROM JANUARY
1,2000 TO PRESENT, COUNTERMOTION TO COMPEL INFORMATION AND DOCUMENTS
OF PRIOR INCIDENT REPORTS PROVIDED TO PLAINTIFF EXPERT THOMAS JENNINGS
ANDIDENTIFIED IN HIS MAY 30,2019 REBUTTAL REPORT AND FOR LEAVE TO RETAKE
THE JENNINGS DEPOSITION TO ADDRESS THE 196 PRIOR CLAIMS REFERENCED IN HIS
REPORT.

This Opposition and Countermotion is based on the pleadings and papers on file, the
memorandum of points and authorities contained herein, the affidavit of counsel, the attached exhibits
and any argument permitted by this Court at the time set for hearing.

DATED this é%ay of July, 2019,

V.

thabl A# Royval, Esq. (SBN: 4370)
frepbry#A. Miles, Esq, (SBN: 4336)

522 W. Warm Springs Rd.
Henderson, NV 86014
Attorney for Defendants
VENETIAN CASINO RESORT, LLC and
LAS VEGAS SANDS, LLC

RiMaer Caze Folder\ 28371 §-Pleadimgst2 otion to Compel (Insideur Repors). wpd -2-
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DECLARATION OF MICHAEL A, ROYAL. ESQ.
STATE OF NEVADA )
) ss.
COUNTY OF CLARK )

MICHAEL A. ROYAL, ESQ., being first duly sworn, under oath deposes and states:

1. I am an attorney duly licensed to practice law in the State of Nevada and I am counsel
for Defendants Venetian in connection with the above-captioned matter. I have persanal knowledge
of the following faets and if called upon could competently testify to such facts.

2, This action arises out of an alleged incident involving a floor located within a common
area of the Venetian casino on November 4, 2016, when Plaintiff slipped and fetl on a dry marble floor.

3. Plaintiff worked as & kiosk employee for Brand Vegas which required her to comne upon
the Venetian property daily to park and then walk to her work station in the Grand Canal Shops.
Plaintiff has presented testimony in this matter that she worked thousands of hours in and around the
Venetiah property from Décember 28, 2015 to November 4, 2016, and walked the subject area
hundreds of times without ever seeing a spill on the floor, without ever having come upon a scene
where someone had fallen, or even heard of such an event occurring prior to the subject incident.
(See Exhibit A, Transcript of Joyce Sekera Deposition (taken March 14, 2019) at 86, In 13-25; 87, In
1-5; 88, In 7-14.)

4, The incident report does not provide evidence that there was anything on the floor
causing Plaintiff to fall other than the following: “She /Plaintiff] stated she was walking through the
area when she slipped in what she believed was water on the floor.”” (See Exhibit B, Venetian Security
Narrative Report (IR 1611V-0680), November 4, 2016, VEN 008-09.)

5. Plaintiff admits that she never saw any foreign substance on the floor at any time on the

date of the subject incident. (See Exhibit B, Transcript of Joyce Sekera Deposition at 19, In 23-25; 20,

In 1-25; 21, 1n 1-21.)

RMaster Case Folder 333718 Ploadingsh2Motion to Cowmpel (Ineident Reporis) wpd - 3 -
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6. The area where Plaintiff slipped as depicted on the surveillance footage is identified at
12:36:50. (See Exhibit C, Surveillance Footage, VEN 019; see also Exhibit D, marked Venetian
security scene photo {(VEN 043), for demonstrative purposes.)

6. Surveillance footage of the subject incident (attached hereto as Exhibit C), reveals that
there was absolutely nothing on the floor in the thirty (30) minutes preceding the subject incident, as
more than 400 people walk through the area from 12:06:49 to the incident of 12:36:50. The video
depicts multiple Venetian personnel patrolling the subject area, including former employee porter
Maria Cruz, who is seen walking over the subject area at 12:33:53, less than three (3) minutes prior
to Plaintiff’s fall.

7. Multiple persons responding to the scene after Plaintiff’s fall, including Ms. Cruz,
testified that they did not observe any liquid substance on the floor where Plaintiff slipped. (See
Exhibit E, Transcript of Maria Cruz Deposition (taken 04.17.19) at 33, In 8-17; 34, In 20-22; 39, In
21-25; 40, In 1-9; 41, In 11-17; 42, In 10-25. See also Exhibit F, Transcript of Milan Graovac
Deposition (taken 04.22.19) at 15-17, 23-25; 31, In 14-22; Exhibit G, Transcript of Louie Calleros
Deposition (taken 04.22.19) at 14-15; 18-19, 22, In 16-20; 24,1n 16-25; 25,1In 1-11; 27, In 1-19; 29,
In 21-25; 30, In 1; Exhibit H, Transcript of Sang Han Deposition (taken 05.06.19) at 15, In 6-14; 16,
In11-25; 17,1In 1-7; 18,1n 25; 19, In 1-18; 23, In 6-25; 24, In 1-2; 25, In 18-21; Exhibit I, Trenscript
of Christopher Johnson Deposition (taken 05.06.19) at 17, In 6-10; 18, In 9-23.)

8. A carefulreview of the post scene surveillance footage further demonstrates the absence
of any liquid substance on the floor. (See Exhibit C.)

9, In his deposition of July 2, 2019, Plaintiff’s expert Thomas Jennings testified that gfter
having been retained by Plaintiff in October 2018 and been provided a copy of the security report,

scene photos, and surveillance footage, he was unable to objectively identify any evidence of a foreign
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substance on the floor beyond the fact that Plaintiff fell and told security she believed she slipped in
water.

10.  On January 4, 2019, Defendants provided Supplemental Responses to Plaintiff’s
Requests for Production of Documents and Materials to Defendant related to Plaintiff’s request for
prior incidentreports from November 4, 2013 to present. (See ExhibitJ, Response No. 7.) Defendants
objected to the vast overreaching scope of Plaintiff’s request, which was not limited to any factually
similar event in or around the same area prior and subsequently to the subject incident, and was
therefore not reasonably calculated to lead to the discovery of admissible evidence. (See id.)
Nevertheless, Defendants provided Plaintiff'with sixty-four (64) priorincident reports in redacted form.

11.  Defendants filed a motion for protective order related to the prior incident reports on
February 1, 2019 related to the sixty-four (64) redacted prior incident reports. The Discovery
Commissioner agreed that the prior incident reports were to remain in redacted form and that they were
not to be shared by Plaintiff. However, while the motion was pending, Plaintiff shared them all with
attorneys representing clients in other presently pending cases against Defendants. In fact, the day
preceding the March 13,2019 hearing before the Discovery Commissioner, all sixty-four (64) redacted
prior incident reports were filed by Peter Goldstein, Esq., plaintiff’s counsel in another case to support
amotion against Venetian in the matter of Carol Smith v. Venetian Casino Resort, LLC, case no, A-17-
753362-C. Plaintiff's counsel did not advise Defendants or the Discovery Commissioner of the
disclosure and public filing of the very same documents the Court then determined to be afforded
production under NRCP 26(c).

12. At the March 13, 2019 hearing, Mr. Galliher advised the Discovery Commissioner that
when comparing Venetian’s prior incident reports with those received by Peter Goldstein, Esq., in the

Swmith matter, there were only four (4) additional reports he felt should have been part of the sixty-four
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(64) poor incident reports disclosed by Defendants in this matter. (See Exhibit K, Transcript of
Hearing Before Discovery Commissioner, dated 03.13.19, at 7, In 13-21.)

13. On March 25, 2019, I sent correspondence to Mr. Galliher responsive to his
representation at the March 13, 2019 hearing related to the alleged four (4) undisclosed prior incident
reports. (See Exhibit 1..)

14.  Plaintiff’s objection to the DCRR regarding the redacted prior incident reports was
heard on May 14, 2019, in which the District Judge reversed the DCRR and ordered production of
unredacted reports by Defendants. However, the parties submitted competing proposed ordets to the
Court and, at present, no order has been filed. Defendants reserve their right to bring this matter again
before the District Court as provided for under local rules.

15, During a May 28, 2019 hearing regarding Plaintiff’s motion for leave to amend the
Complaint to add a claim for punitive damages, Plaintiff*s counsel represented to the Court that he had
evidence that expert David Elliott, PE, had provided deposition testimony about ten {10) years ago in
the matter of Farina v. Desert Palace, Inc., case no. A542232, in which he made recommendations
to Venetian about its flooring which were ignored. More specifically, Plaintiff’s counsel asserted the
following:

And that is the Venetian in the mid-2000s - 2005, 2006, 2007 — hired David
Elliot . . . to evaluate their floors at the Venetian and make recommendations
concerning how they can make the floors safer. The one thing we've determined so
[far, Mr. Elliot told him that under no circumstances is marble an acceptable surface
for a floor such as a hotel/casino like the Venetian. He made recommendations

cancerning how they conld go from marble to tile and increase the co-efficient of
friction -- slip resistance -- to the .5 industry standard from where it is now.

(See Exhibit M, Reporter’s Transcript of the May 28, 2019 hearing, at 14, In 10-23, emphasis added.)
16, During that Mey 28, 2019 hearing, Mr. Galliher represented to the Court that the David
Elliott deposition testimony from 2009 presented: “a smoking gun big time,” (Seeid. at 17,1n 2-3,

emphasis added.)
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17.  Based on these new allegation represented by Plaintiff at the May 28, 2019 hearing, the

Court noted: “I think at the end of the day, with what's been alleged, it would do a disservice to this

case if I didn't allow there to be some exploration to see if there's evidence that could support the
damages claim.” (See id. at 24, 22-25, emphasis added.)

18. A transcript of the David Ellioft deposition was obtained subsequent to the May 28,
2019 hearing. (Exhibit N, Transcript of David Elliots (taken February 13, 2009), in Farina v. Desert

Palace, Inc., case no, A542232, attached hereto.)

19, Mr. Elliott presented the following testimony in his February 13, 2009 deposition
related to the Venetian:

0. Essentially if you don't have carpet down, it's slippery when it's wet,

right?

A No, sir, There's other tile that you can use that is very aesthetically
pleasing that will meet that standard.

0. Give me some examples, if you don't mind,

A You can go into the Venetian. Ido alot of work jor the Venetian and

consulting and litigation, and their file is slip resistant when wet, and it looks good.
0. But it's not marble flooring?
A. No, it's not marble flooring.
O Is it tile?
A, It's a ceramsic tile,

(See id. at 34, In 12-25, emphasis added.)

20. The February 13, 2009 deposition testimony of David Elliott is not the “smoking gun
big time” Plaintiff’s counsel made it out to be before the Court in the May 28, 2019 hearing. To the
contrary, the above-cited deposition testimony of Mr. Elliott confirms that he found the Venefian
flooring to be slip resistant and safe, even exemplary.

21.  Defendants filed a motion for reconsideration related to the Court’s granting PlaintifY’s
motion for leave to add a claim of punitive damages on July 3, 2019, with a hearing set for July 16,

2019.
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22. OnlJune25,2019, Mr. Galliher and I had a brief meet and confer outside the courtroom
of Department 25 following a hearing related to this matter. During that conference, Mr, Galliher
inquired about production of the unredacted reports related to those previously produced. 1 advised
that I was waiting for the Court to sign and file one of the competing proposed orders submitted. Mr.
Galliher advised that he would be filing a motion to compel. He further asserted entitlement to
subsequent incident reports. However, Mr. Galliher did not make reference to a reported batch of other
incidents occurring at the Venetian between November 4, 2013 and November 4, 2016, Our EDCR
2.34 conference was limited to the production of unredacted versions of previously produced incident
reports and post incident reports.

23, Subsequent to the above discussion, Ireceived correspondence from Mr. Galliher dated
in which he quite vaguely produced a table of information purportedly relating to prior incidents. (See
Exhibit O, Correspondence from Keith Galliher, Esq., to Michael Royal, Esq., dated 06.25,19.) Mr,
Galliher did not produce any documents supporting the information presented in the chart produced
inhis June 25, 2019 correspendence, nor did he discuss the issue with me pursuant to EDCR 2.34. The
number of events set forth in the table within counsel’s June 25, 2019 letter is similar to the number
previously identified and produced in this matter, it did not occur to me that the table of incidents was
different from those previously disclosed, as I noticed some events which appeared familiar.!

24,  Defendant previously provided a Rule 34 request of Plaintiff to. produce the entire file
of all experts she identified in this matter. (See Exhibit P, Plaintiff, Joyce Sekera’s, Responses to
Defendant Venetian Casino Resort, LLC’s First Set of Request for Production of Documents (served

08.27.18), No. 18.)

'As discussed further herein below, after investing hours to review Plaintiff’s accusations, I
managed to identify only five (5) events not previously produced by Defendants, only two (2) of which
occurred within the Venetian casino level area of the property.
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25.  Asearliernoted, the deposition of Plaintiff expert, Thomas Jennings, was teken on July
2, 2019. Pror to the deposition, Mr. Jennings was served with a subpoena duces tecum, which
required him to brng the following documents: “Your entire file pertaining to Joyce Sekera vs.
Venetian Casino Resort, LLC. (See Exhibit Q, Second Subpoena Duces Tecum for Tom Jennings,
served 06,10,19)

26. Mr. Jennings had produced a written report dated May 30, 2019, in which he mnade the
following proclamation:;

It should aiso be noted that the Vernetian Hotel-Casino has experienced 196 slip and

Jall events between January 1, 2012 to August 5, 2016 with the majority of those

events occurring on the marble flooring within the same approximate area os

plaintiff’s slip and fall,

(See Exhibit R, Rebuttal Report by Thomas Jennings, dated May 30, 2019) at 3.)

27.  Atthe July 2, 2019 deposition, Mr. Jennings appeared with reportedly his entire file in
response to the subpoena; however, he did not produce any documents related to the information
related to the 196 slip and fall events referenced in his May 30, 2019 repott. When asked about this
information, Mr. Jennings responded that it was sent to him via email from M. Galliher in May, 2019,
prior to drafting his rebuttal report. When asked to produce a copy of the same pursuant to the
subpoena duces tecum, Mr. Jennings responded that he was no longer in possession of the information,
confirming it was not preserved. [ asked Mr. Jennings to describe the information provided to him by
Mr. Galliher. He was vague and could not recall details, other than he concluded that the 196 prior
incidents occurred not just somewhere on Venetian property, but within the Grand Lux rotunda area
where the Plaintiff fell in this matter. Plaintiff’s counsel present for the deposition did not commit to
producing the missing documents.

28.  Isentcorrespondence to Mr. Galliher on July2, 2019 following the Jennings deposition

demanding production of the prior incident information he produced to Mr. Jennings in or about May
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2019. (See Exhibit 8, Correspondence from Michael Royal, Esq., to Keith Galliher, Esq., dated
07.02.19.) To date, there has been no response.

29.  In this matter, Defendants have produced a total of sixty-six (66) identified prior
incident reports related to stip and falls in the Venetian casino level area. Defendants did not limit
production to just the Grand Lux area where the subject incident occurred. Plaintiff claimed to have
identified another sixty-five (65) in the June 25, 2019 correspondence. However, in the pending
motion, Plaintiffnow only identifies forty-six (46} other incidents, apparently paring the number down
by nineteen (19) without any explanation.

30.  Inreviewing the forty-six (46) prior incidents identified by Plaintiff in the pending
motion, [ have detenmined that all are among the sixty-six (66) previously produced by Defendants but
for only five (5). Thus, the nuinber Plaintiff claims withheld by Defendants is not 196, sixty-five (65)
or forty-six (46), but appears to be, at best, five (5).

31.  In Plaintiff’s motion, she has presented a table of alleged 46 Undisclosed Incident
Reports in a deceptive manner, For example, item no. 6 on page 5 of the motion was previously
produced to Plaintiff. Therefore, Plaintiff has the omitted information for time and the report no. Yet,
Plaintiff has presented the motion as though she has only partial information from some source other
than Defendants. That is misleading. Plaintiff provided the Court with further omissions on page 6
of the pending motion (nos. 10, 13, 14, 17 and 17), page 7 (nos 26, 27, 28, 30, 33, and 34, and page
8 (nos 39, 41, and 45).

32.  Thaveidentified the five (5) reports found in the duplicate prior incidents documented
by Pleintiff in the table found within the pending motion, and offer the following by way of response:

a. 11/7/13 (Grand Lux Café; Marbie slip and fall) (no event no. provided by Plaintiff};

This event involves a patron who claims to have slipped and rolled his ankle two days earlier

(November 5, 2013) while walking just outside the Grand Lux Café, without claiming the involvement
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of a liquid substance. No evidence of a foreign substance was ever identified. This incident is
arguably not responsive to Plaintiff’s request, as it is not factually similar; however, in the sﬁirit of
cooperation, Defendants will produce a redacted version of this report pursuant to NRCP 16.1 and
NRCP 34,

b. 12/27/13 (WOW Fountain Feature) (no event number provided by Plaintiff);

The WOW Fountain Feature is not located within or anywhere near the Venetian casino area,
but is on the Palazzo side of the property. Defendants would not have produced this report from its
initial search for like falls occurring on marble flooring within the Venetian casino level of the property
and maintain that it is not relevant today.

C. 04/20/15 {Lebby 1 Trip/Fall) (no event number provided by Plaintiff);

Information provided in Plaintiff’s summary in the Opposition on page 6, In 13-15, describes
this as a trip and fall on a metal strip. Since the alleged incident does not involve a foreign substance
on the floor, nor does it involve a slip, Defendants would not have produced it since it is not at all
factually similar.

c. 03/18/16 (Sth floor of garage elevator lobby) 1603V-3584

This report was not produced to Plaintiff by Defendants in this action; however, it is already
in Plaintiff’s possession by way of Peter Goldstein, Esq., in the Smith vs. Venetian litigation. It was
one of the four reports Mr. Galliher claimed were not provided by Venetian when the parties were
before the Discovery Commissioner on March 13, 2019. I addressed this in my March 25, 2019 letter
to Mr. Galliher following the March 13, 2019 hearing, advising that it is an event located on an exterior
area of the property on a different floor (parking garage), that is not deemed relevant to the subject area
of the Grand Lux rotunda. Plaintiff did not object to this explanation, but merely added this event

again in the instant motion without advising the Court that it was previously addressed by Defendants.
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f. 06/11/16 (Venetian front office, puddle of water) 1606V-2353

This incident involves a reported slip/fall on water in the front desk area of the Venetian
property, which is nowhere near the Grand Lux rotunda area where the subject incident occurred nor
doesitinvolve a factually similar circumstance. Thisis also a case presently litigated against Venetian,
identified by Plaintiffin Exhibit 16 of Plaintiff’s Motion to Compel Testimony and Documents, where
Plaintiff clearly is already in possession of this information. Regardless, in the spirit of cooperation,
Defendants will produce a redacted version of this report pursuant to NRCP 16.1 and NRCP 34,

33.  Thus, after wading through the sixty-five (65) reports allegedly undisclosed by
Defendants in this matter, per the June 25, 2019 correspondence, which was refined to forty-six (46)
in ths subject motion {without explanation by Plaintiff’s counsel), there are actually only five (5) which
were not part of the sixty (66) prior incident reports previously produced to Plaintiff by Defendants in
this matter. Of those five (5) reports, only two (2) would be potentially factually similar and located
within the Venetian casino level area. These two (2) additional reports have now been provided to
Plaintiff.

34,  Mr. Galliher has not explained how he obtained information related to the alleged 196
prior incident reports of events occurring in the Venetian Grand Lux rotunda area referenced by Mr.
Jennings in his May 30, 2019 rebuttal report. Mr. Galliher has not revealed what he produced to Mr,
Jennings to support his gold factual assertion, whether information included duplicates of previously
identified and produced events, such as what Plaintiff has done on pages 5-8 of the pending motion,
how he compiled the information June 25, 2019 and the motion of July 1, 2019, or whether he is
presently in possession of all of these incident reports.

35.  IfPlaintiffis in possession of 196 prior incident reports she produced to her expert, Mr.

Jennings, it is Defendants’ contention that they must be provided immediately.
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36.  Although I was present with Plaintiff’s counsel for the Tom Jennings deposition onJuly
2, 2019, there was no discussion about the production of previously undisclosed prior incident reports
beyond that described above. In other words, Plaintiff’s counsel did not advise that he was in
possession of information that there were any previously undisclosed prior incident reports as set forth
in the June 25, 2019 correspondence. Plaintiff filed the pending motion to compel in the hours
following the Jennings deposition.

37.  Mr. Jennings testified in his July 2, 2019 deposition that he is also a disclosed expert
in the Smith v. Venetian litigation, where he tested the marble flooring at a site approximately 100 feet
away from the subject incident and carne up with vastly different numbers for his coefficient of friction
testing. (Mr, Jennings tested the subject fall area dry at .70 COF vs. .90 COF in Smith, and Mr.
Jennings tested the subject fall area wet at .33 COF vs, .40 COF in Smith.) Mr. Jennings acknowledged
that different areas of the property can test for coefficient of friction differently based on a number of
factors, including cleaning methods to foot traffic, among others.

38. On May 31, 2019, Plaintiff served Rule 34 requests which include the production of
incident reports from January 1, 2000 to the present. (See Exhibit T, Plaintiff"s Sixth Request for
Production of Documents and Marerials to Defendants, served 05.31.19, Nos, 23-26, 26,)

39.  Exhibit 15 to Plaintiff’s motion, identified as Plaintiff’s Notice of Motion and Motion
for Terminating Sanctions, et al filed by Peter Goldstein, Esq., on February 13, 2019 in the Smith
matter, was denied by the District Court in a hearing held on May 7, 2019. Therefore, the relevance
of that motion referenced on page 17 of the motion to compel is unclear.

40.  OnlJuly9, 2019, I attempted tc have an EDCR 2.34 conference with Plaintiff’s counsel
about the issues addressed herein above, and was advised that any such conferences must be held only
with Mr. Galliher, who has not responded to my request for the documents he provided to Tom

Jennings to support an expert opinion but has not produced to me.
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41.  OnJuly 11, 2019, | spoke with Mr. Galliher regarding the 196 prior incident reports
provided to Mr. Jennings and the request for production of prier incident reports back to January 1,
2000. Mr. Galliher advised that he would be producing the information he provided to Tom Jennings;
however, [ have not yst received them as of the date of this filing. Mr. Galliher and I also discussed
his intent to insist that Venetian produce records related to prior incidents for the preceding twenty (20)
years. We disagree that Venetian is obligated to produce records in the broad scope of the production
request.

42, I have met the requirements of EDCR 2.34 to confer with Plaintiff’s counsel about
issues surrounding the Tom Jennings deposition and failure to produce copies of the 196 prior incident
reports as related in his report of May 30, 2019 and the.

43.  This opposition and countermotion is not brought in bad faith, or for any improper

purpose.

44, I declare that true and correct copies of the following exhibits are attached hereto in

support of this Opposition.
EXHIBIT TITLE
A Transcript of Joyce Sekera Deposition (03.14.19) pp. 19-21, 75-79, 109
B Venetian Security Narrative Report (IR 1611V-0680) (10.04.16) (VEN 008-09)
C Surveillance Footage of Subject Incident (VEN 019)
D Marked Venetian security scene photo (VEN 043) for demonstrative purposes
E Transetipt of Maria Cruz Deposition (04.17.19)
F Transcript of Milan Graovac Deposition (taken 04.22.19)
G Transeript of Louie Calleros Deposition (taken 04.22.19)
H Transcript of Sang Han Deposition (taken 05.07.19)
I Transcript of Christopher Johnson deposition (taken 05,07.19)
J Supplemental Responses to Plaintiff’s Requests for Production of Documents and
Materials to Defendant, served 01.04.19
K Transcript of Hearing Before Discovery Commissioner, dated 03.13.19, select pp
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L Correspondence from Michael Royal, Esq., to Keith Galliher, Esq., dated 03,25.19
M Reporter’s Transcript of May 28, 2019 hearing
N Transcript of David Elliott (taken February 13, 2009), in Farina v. Desert Palace,

Inc., case no. A542232, selected pages

Correspondence from Keith Galliher, Esq., to Michael Royval, Esq., dated 06.25.19

P Plaintiff, Joyce Sekera’s, Responses to Defendant Venetian Casino Resort, LLC’s
First Set of Request for Production of Documents, served 08.27.18

Q Second Subpoena Duces Tecum for Tom Jennings, served 06.10.19

R Expert Rebuttal Report, Thomas Jennings (dated 05.30.19)

S Correspondence from Michael Royal, Esq., to Keith Galliher, Esq., dated 07.02,19

T Plaintiff’s Sixth Request for Production of Documents and Materials to
Defendants, served 05.31.19

U Complaint, filed 04.12.18

v Tirst Amended Complaint, filed 06.28.19

w Discovery Commissioner’s Report and Recommendation (filed 07.09.19), Boucher

V. Fenetian Casino Resort, LLC, Case No. A-18-773651-C

Executed on é /L/day of July, 2019.

) O'ltzj\L, ESQ.

MEMORANDUM OF POINTS ANY X’U HORITIES

st

I.

STATEMENT OF RELEVANT FACTS

This litigation arises from a November 4, 2016 incident occurring when Plaintiff fell in a lobby
area of the Venctian while taking a break from her work station where she was employed as a
salesperson for Brand Vegas, LLC, working pursuant to an agreement between Venetian and her
employer to sell tickets to Venetian events. At around 12:37 pm, as Plaintiff was en route to the
women’s bathroom located on the Venetian casino level near the Grand Lux Café, while carrying a

covered beverage in her left hand, Plaintiff stepped with her lef! foot, then slipped and fell to the floor.
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{See Exhibit C at 12:36:50.) Plaintiff'testified that she had walked that same path hundreds of previous
times without ever seeing evidence of any foreign substance on the floor. (See Exhibit B at 19-21, 75-
79,109.)

The cause of Plaintiff’s fall is in dispute, as Venetian denies that there was any foreign
substance on the floor at the time the incident oceurred. This is very clear from surveillance footage

of the incident and related testimony by responders. (See id.; see also Declaration of Michael A.

- Royal, Esq. paragraphs 4-9.) Regardless, Venetian produced sixty-six (66) prior incident repotts from

November 4, 2013 through November 4, 2016 related to incidents occurring in the commeon area of
the Venetian casino level area where the subject incident occurred.
]Il

NATURE OF OPPOSITION

Defendants contend that the issue surrounding the production of unredacted reports to those
produced responsive to Plaintiff”s Production Request No. 7 remains an open issue, as there is no order
and Defendants are awaiting filing of the order, where competing orders were presented to the District
Judge. As forthe alleged other four (4), forty-seven {47), sixty-five (65) or 197 prior incident reports
allegedly not produced (depending on which numbers Plaintiff chooses to assert on any given day),
Defendants only very recently became aware of this alleged issue and there was no meet and confer
with Plaintiff pursuant to EDCR 2.34 prior to filing of the instant motion. If Plaintiff already has the
information, then it is unclear what Plaintiff expects Defendants to do. Regarding Plaintiff’s demand
for subsequent incident reports, this is a simple negligence case arising from an alleged temporary
transitory condition on the Venetian floor, Plaintiff argues in the motion to compel that this litigation
is akin to a products defect claim. It is not. Thatis simply not the case. In fact, Plaintiff has pled and
continues to plead this as a simple negligence case. (See Exhibits T and U.) There is no reasonable

basis to allow Plaintiff to obtain other incident reports subsequent to her fall.
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A,

Il

LEGAL ANALYSIS

Plaintiff Failed ¢to Comply With EDCR 2,34 Regarding Alleged Undisclosed Reports

Prior to filing this Motion, Plaintiff failed to comply with her 1neet-and-confer obligation

pursuant to EDCR 2.34, which is sets forth in pertinent part as follows:

stated rules. Therefore, the motion should not be considered. Plaintiff’s counsel did not attempt a
meaningfid, good-faith discussion regardingthe alleged undisclosed priorincident teports, and she has
not attached an affidavit of any kind to the pending motion. It is therefore defective and the motion

should be denied in its entirety. However, if the Court is inclined to consider Plaintiff’s motion to

Discovery motions may not be filed unless an affidavit of moving counsel is attached
thereto setting forth that after a discovery dispute conference or a good faith effort fo
confer, counsel have been unable to resolve the matter satisfactorily. A conference
requires either a personal or telephone conference between or among counsel, Moving
counsel must set forth in the affidavit what attempts to resofve the discovery dispute
were made, what was resolved and what was not resolved, and the reasons therefor.
Ifa personal or telephone conference was not possible, the affidavit shall set forth the
reasons.’

Similarly, Rule 37 of the Nevada Rules of Civil Procedure mandates as follows:

On notice to other parties and all affected persons, a party may move for an order
compelling disclosure o discovery. The motion must include a certification that the
movant has in good faith conferred or attempted to confer with the person or party
failing to make disclosure or discovery in an effort to obtain it without court action.”

Plaintiff’s motion lacks any declaration or affidavit whatsoever in compliance with the above-

compel.

B.

thereafter presented to the District Court on May 14, 2019, Counsel prepared competing orders for the

Unredacted Reports

The Discovery Commissioner previously ruled in Defendants’ favor on this issue and it was

‘EDCR 2.25(a).

*NRCP 37(a)(1).
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judge’s signature. To date, there has been no order signed. Defendants have rights that do not accrue
until after an order is signed and filed by the Court and notice of entry provided. That has not yet
occurred,

At the time of the May 14, 2019 hearing, Defendants were unaware that the Discovery
Commissioner’s Report and Recommendation related to redaction of information on prior incident
reports was affirmed by Judge Jones in the Smith matter on May 7, 2019, based on a ruling by the
preceding Discovery Commissioner. Judge Delaney appeared to be of the understanding that the April
2, 2019 DCRR related to the protection of prior incident reports in this matter was a novel, isolated,
outlier decision; therefore, she granted the objection and ordered that unredacted reports be produced.
The Tules allow Defendants to bring this new information before the judge. Since this issue remains
open, and Defendants have not exhausted their rights, where production of unredacted reports will
result in irreparable harm to Defendants as Plaintiff shares the private information of Venetian guests
freely with the world (thus far without any specific limitation}, Defendants have not yet produced
unredacted reports.*

C. Other Allepedly “Undisclosed” Prior Incident Reports

1. Plaintiff’s Claim of Four (4) Missing Reports at the March 13, 2019 Hearing is Not
Properly Before the Court; However, it Was Long Aso Resolved

The Discovery Commissioner will recall that during the March 13, 2019 hearing, Plaintiff’s
counsel complained that although Defendants provided sixty-four (64) prior incident reports, he
compared production provided by Venetian in the Smith litigation and identified a total of four (4) prior
incident reports Mr. Galliher claimed were not produced by Defendants in this matter., (See Exhibit
K at 7, In 13-21.) That issue was raised by Plaintiff for the first time during the March 13, 2019

hearing. There was no EDCR 2.34 Conference and the matter was not briefed. Nevertheless, the

*Tt is noteworthy that Plaintiff did not serve the First Amended Complaint until after the order
granting her leave to do so was executed and filed with the District Court.
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Discovery Commissioner responded that parties were to address it and then bring it before her later
after an EDCR 2.34 conference if it remained unresolved. (See id. at 14-15.) Defendants reviewed
the issue of the four (4) alleged missing reports and addressed it in correspondence of March 23, 2019.
{(See Exhibit L.} There has been no further discussion regarding those four (4) reports pursuant to
EDCR 2.34 as directed by the Discovery Commissioner. Therefore, this issue is not properly before
the Court. Ifthe Court chooses to address it, Defendants explained that three (3) of the four {4) prior
incident reports were outside the three (3) yvears requested by Plaintiff and that one (1) of the reports
within the three year time period was an exterior lobby in the parking garage area of the property, not

remotely close to the subject Grand Lux rotunda area.

2. The Issue of Sixty-Five (65) AHegedly Undisclosed Reporits {(June 25, 2019 Letter)

is Not Properly Before the Court

On June 25, 2019, following a brief EDCR 2.34 Conference held earlier on the same date to
address the issue of when unredacted reports would be produced, Plaintiff's counsel sent
correspondence addressing the status of unredacted reports. (See Exhibit O.) In the same
corresponded, Plaintiff presented a table of sixty-five (65) incident reports, which Defendants initially
presumed related to the previously produced unredacted reports. Since Plaintiffhad never previously
advised that she was in possession of an additional sixty-five (65) prior incident reports, Defendants
did not readily identify this as a new issue, To date, Plaintiff has not addressed this with Defendants
pursuant to EDCR 2.34. Had that occurred, Plaintiff's counsel may have realized that his list of sixty-
five (65) prior incident reports was by and large a restatement of information already in Plaintiff’s
possession. The pending motion does not contain an affidavit affirming any attempt to comply with
meet and confer requirements as per local rules and as otherwise required by EDCR 2.34, NRCP 37,
or otherwise.

As noted above, Defendants have reviewed the list of sixty-five (65) reporis and identified only

two (2) of which relate to incidents occurring within the Venetian casino area level of the property (and
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that neither are, frankly, factually similar). Thus, Plaintiff’s claim that Defendants did not produce
sixty-five (65) prior incident reports in the June 25, 2019 was blatantly false.

3. The Issue of Forty-Six (46) Allepedly Undisclosed Reports (July 2, 2019 Motion)
is Not Properly Before the Court

Since Plaintiff did not comply with EDCR 2.34 requirements prior to filing the instant motion,
Defendants have no idea why she pared down the sixty-five (65) allegedly undisclosed prior incident
reports to forty-six {(46). However, Defendants believe that Plaintiff’s counsel reviewed the list of
sixty-five (65) and found nineteen (19) duplicates, which were eliminated prior to filing this motion,
Had Plaintiff taken a little more time, she would have discovered that of the forty-six (46) alleged
undisclosed reports, there were really only five (5) - and of those five (5), only two (2) of which relate
to a slip and fall on a foreign substance within the Venetian casino level area of the property.

Plaintiffacknowledges that she has been exchanging information with counsel in other ongoing
cases against Venetian. This is particularly why an EDCR 2.34 conference would have been helpful
here, since counsel for the parties could have discussed this alleged new information and potentially
resolved the issues. For example, if Plaintiff’s counsel had taken time to actually review the evidence
before filing this motion, he would likely have discovered that Defendants have already produced forty-
one (41} of the forty-six (46) prior incident reports very carefully set forth and numbered in the pending
motion. The parties may have discovered that there were actually only five (5) other events not
previously disclosed, then could have had a discussion to review them as set forth in Paragraph thirty-
two (32) of the above Declaration. Since Plaintiff was in possession of most of the security reports
identified on pages 5-8 of the pending motion, it is unclear why she withheld information in the table
thereby presenting the illusion of missing information due to non-production. It is rather rich that
Plaintiff has accused Defendants of intentionally withholding information from her in their discovery

responses while at the same time Plaintiff is withholding information from the Court.
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The subject incident occurred in the Grand Lux rotunda of the Venetian, which itselfis subject
to alot of pedestrian traffic as it is located at the base on the escalators to and from the parking garage
and third floor valet, and is also a main artery between the front desk and the guest tower elevator
lobby. In his deposition of July 2, 2019, Plaintiff’s expert Tom Jennings acknowledged that issues
surrounding coefficient of friction can vary depending on factors which include the amount of foot
traffic.’

Recall that Mr, Jennings testified on July 2, 2019 that Plaintiff is in possession of 196 prior
incident reports related to incidents occurring solely in the Grand Lux rotunda area where the subject
incident occurred. Those reports were produced to Mr, Jennings by Plaintiff but never to Defendants.

During the March 13, 2019 hearing, the Discovery Commissioner noted the following after
ruling that the reports produced to Plaintiff could rernain in redacted form:

With that said, if the Plaintiff goes through the reports and identifies incidents that

occurred in substantially the same location as this incident occurred or have

substantiaily similar facts as to the incident at issue -- because The Venetian is a huge

place, and so it needs to be sufficiently identified to be in the same location or under

similar facts -- then I'd ask that the two of you have a 2.34 conference about disclosing

the contact information for those particular incidents because I'm sure that’s a much

more narrow scope than all of them, And if you cannot agree following that 2.34

conference, then bring it back to the Commissioner’s attention and we will have a

hearing regarding the disclosure of the contact and privacy information with regard
to those individuals,

(See Exhibit K at 12, In 12-23, emphasis added.) Plaintiff has made no effort to comply with this
instruction. She has not limited her request for prior incident reports to the Grand Lux rotunda or to
substantially similar facts, She has just unleashed a shotgun blast of prior incidents, relying on sheer
numbers (most of them wholly contrived) to bolster her notice argument - which is especially

important to her here, since she actually fell on a dry marble fioor.

5This was Mr. Jennings’ explanation of why his coefficient of friction measurernents were so
different in the Smith v. Venetian litigation in an area less than 100 feet away.
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At this point, Defendents need some guidance from the Discovery Commissioner as to what
exactly Plaintiff is entitled to. Defendants have produced sixty-six (66) redected prior incident reports
related to falls occurring at the Venetian casino level area from November 4, 2013 - November 4, 2016
and has agreed to provide two (2) additional reports as noted above. Plaintiff is now apparently
expanding it to the entire property, including different floors, different towers, and obviously different
circumstances, when her own expert, Mr. Jennings, testified that Venetian flooring in different areas
can test differently based on a variety of circumstances.

Plaintiff’s request for prior incident reports should be limited to the area of the subject incident.
If there are, in fact, 196 prior incident reports related to the area of Plaintiff’s fall for the four-and-a-
half preceding years, as Mr. Jennings has both reported and testified, then Plaintiff has sufficient
information upon which to make a notice argument - even to supp;ort punitive damages. However,
obtaining reports from different areas throughout the property, different floors, different circumstances,
etc., is a mere fishing expedition.

4, Plaintiff’s Motion (ddly Fzils to Address the 196 Pricr Incident Reports Provided
to Plaintiff Expert Tom Jennings

In addition to Plaintiff withholding information in readily in her possession to create a false
impression the Court, as set forth above, there is another glaring omission in the pending motion; fo
wit: Plaintiff claims to already have 196 prior incident reports (Irom January 1, 2012 to August
5, 2016) which relate solely to the area of the Grand Lux rotunda. (See Exhibit R at 3.) Mr,
Jennings testified in deposition on July 2, 2019 that he received these reports from Plaintiff’s counset
in May 2019. However, Mr. Jennings could not produce any information related to these alleged 196
prior incident reports at the deposition in response to a subpoena duces tecum.

D. Plaintiff is Not Entitled to Subsequent Incident Reports in a Simple Negligcence Case
Arising From an Alleged Temporary Transitory Condition on an Interior Floor

Re*Master Case Folder'3837 184 Pladingst2iation ta Compel (incident Reports).wpd - 22 -
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Plaintiff is moving to compel Defendants to produce incident reports from January 1, 2000 to
the present. (See Exhibit T, Nos. 23-26, 29.) Plaintiff’s counse! has made it clear that every document
obtained via discovery (or otherwise) in this litigation goes into a repository and is shared with multiple
attorneys/firms presently liligating cases against Venetian, Plaintiff now seeks to attain post incident
claim information which is clearly not relevant to show notice and would not be admissible at trial.

In Schiatter v. Eighth Judicial Dist. Court, 93 Nev. 189, 561 P.2d 1342 (1977), the tral court
issued a pretrial discovery order permitting blanket discovery of the petitioner’s medical records and
income tax returus where the plaintiff had brought an action for personal injuries. The Nevada
Supreme Court limited the discovery to only those matters addressing issues raised in the complaint,
stating that the trial court abused its discretion by allowing carie blanche discovery of all information
contained in those materials withont regard to relevancy. That is exactly what Plaintiff is doing here
against Defendants.

This is a simple negligence action, arising from an alleged slip and fall from a temporary
transitory condition. (See Exhibit U, Complaint (filed 04.12,18); Exhibit V, First dmended Complaint
(filed 06.28.19).} Plaintiff has not set forth a claim for product defect, for example; yet, that is the kind
of discovery course Plaintiff is following here. As noted above, Defendants dispute the existence of
a foreign substance on the floor as the cause of Plaintiff’s fall on November 4, 2016.

Plaintiff’s demand for subsequent incident reports is based on a claim for punitive damages
which the Court allowed Plaintiff to file in an Amended Complaint during a hearing on May 28,2019,
where Plaintiff’s counsel made representations related to the 2009 testimony of David Elliott which
were later discovered to be unfounded. A motion for reconsideration has been filed and is set to be
heard on July 16, 2019. Even if the punitive damages claim remains, it does not enlitle Plaintiff to
obtain the kind of discovery she is demanding here to address not only an alleged temporary transitory

condition, but one where the clear evidence suggests there was no such condition at all. There is
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simply no basis for punitive damages in & simple negligence case arising from a temporary transitory
condition.

Subsequent incidents have no value or relevance to establish notice. They will do nothing to
establish whether there was e foreign substance on the floor causing Plaintiff’s fall and, if se,
how/when the substance was introduced to the floor, how long it was there, and the procedures
followed by Venetian staff io patrol the subject area,

Plaintiff has cited cases from multiple other jurisdictions te support her motion to compel
subsequent incident reports; however, she has quite notably failed to present any cases from Nevada,
Also, none-of the cases cited by Plaintiff stand for the proposition that the production of subsequent
incident reports is required in a simpie negligence action arising from an alleged transitory condition.

The leading case cited by Plaintiff, Hilliard v. A. H Robins Co., 148 Cal. App. 3d 374,196 Cal.
Rptr. 117 (Ct. App. 1983), i3 a product defect case. None of the string of cases cited by Plaintiff
thercafter support her assertion that she is entitled to subsequent incident reports in a simple negligence
case such as this. (See Plaintiff’s Motion to Compel at 15-16 (Schaffer v. Edward D. Jones & Co.,
1996 SD 94, 552 N.W.2d 801 (1996) (securities fraud}; Roth v. Farner-Bocken Co., 667 N.W .2d 651
(8.D.2003) (wrongful termination, diserimination); Boshears v. Saint Gobain Calmar, Inc.,, 272 8, W .3d
215, 226 {Mo. Ct. App. 2008) {negligence action arising from explosion with discovery. allowed to
address subsequent remedial measures); Bergeson v. Dilworth, 959 F.2d 245 (10th Cir. 1992} (relates
to the admission of post incident letters written by others related to the subject incident relevant to the
subject event); Smith v, Ingersoll-Rand Co., 214 F.3d 1235, 1245 (10" Cir. 2000) (product defect case);
GM Corp. v. Mosely, 213 Ga. App. 875 (Ga. Ct. App. 1994) (product defect case); Wolfe v.
MeNeil-PPC Inc., T73 F, Supp.2d 561 (E.D. Pa. 2011) (product defect case);, Coale v. Dow Chem. Co.,

701 P.2d 885 (Colo. App. 1985} (product defect case); Palmer v. 4.H Robins Co., 684 P.2d 187 (Colo.

=24 -
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1984) (product defect case); Hoppe v. G.D. Searle & Co., 779 F.Supp. 1413 (S.D.N.Y. 1691} (product
defect case).)

Defendants cannot find one Nevada case supporting Plaintiff’s motion to compel them to
produce subsequent incident reports in a simple negligence action such as this one. The expert
disclosure deadline has passed and Plaintiff has not identified an expert who will present testimony
that the flooring at Venetian is defective - nor has Plaintiff even made that allegation. (See Exhibits
U and V.) The Discovery Commissioner recently provided the following in a Discovery
Commissioner’s Report and Recommendation (filed 07.09.19), in the case of Boucher v. Venetian
Casino Resort, LLC, Case No. A-18-773651-C: Subsequent incident reports do not need to be
provided, because liguid on a walkway is a transient condition. (See Exhibit W.)

There is no basis to support Plaintiff’s motion to compel the production of subsequent incident
reports in a slip and fall case froin a temporary transitory condition based on negligence.

COUNTERMOTION TO COMPEL INFORMATION AND DOCUMENTS OF PRIOR
INCIDENT REPORTS PROVIDED TO PLAINTIFF EXPERT THOMAS JENNINGS AND
IDENTIFIED IN HIS MAY 30,2019 REBUTTAL REPORT AND FOR LEAVE TO

RETAKE THE JENNINGS DEPOSITION TO ADDRESS THE 196 PRIOR CLAIMS
REFERENCED IN HIS REFORT

Defendants hereby file this countermotion for NRCP 26(c) protective order as to Plaintiff’s
demand for incident reports from January 1, 2000 to present as set forth in Plaintiff’s Sixth Request
for Production of Documents and Materials to Defendants served on May 31, 2019. (See Exhibit T,
Nos. 23-26, 29.) Defendants further file this countermotion to compel Plaintiff to produce a copy of
all incident reports provided to expert Tom Jennings used to support his factual assertion that there
have been 196 prior incidents occurring in the Grand Lux rotunda area of the Venetian property from
January 1,2015 to August 5, 2015. Defendants further move the Court to compel Plaintiff to produce

all prior incident reports related to the sixty-five (65) matters identified in her correspondence of June
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25, 2019, or which are otherwise in Plaintiff’s possession beyond those produced by Defendants

pursuant to NRCP 16.1 or otherwise in response to an NRCP 34 request,

A, Defendants Move for Proiection Under NRCP 26{c) From Plaintiil’s Fxpansive Discovery

of Incident Reports from January 1, 2000 to Present

Rule 26, Nevada Rules of Civil Procedure, governs the scope of discovery, and provides for

protection of both parties and other persons, against annoyance, embarrassment, oppression, or undue

burden or expense. More specifically, NRCP 26(b){1) provides as follows:

Unless otherwise limited by court order, the scope of discovery is as follows: Parties
may obtaindiscovery regarding any nonprivileged matter that is relevant to any party's
claim or defense and proportional to the needs of the case, considering the importance
of the issues at stake in the action, the amount in conlroversy, the parties’ relative
access to relevant information, the parties’ resources, the importance of the discovery
in resolving the issues, and whether the burden or expense of the proposed discovery
outweighs its likely benefil,

Rule 26{c), Nevada Rules of Civil Procedure, reads as follows in pertinent part:

Protective Orders. Upon motion by a party or by the person from whom discovery is
sought, accompanied by a certification that the movant has in good faith conferred or
attempted to confer with the other affected parties in an effort to resobve the dispute
without court action, and for good cause shown, the court in which the action is
pending may make any order which justice requires fo protect a party o¥ person from
annoyance, embal Tassment, oppression, or undue burden or expense, including one

or more of the following:

(1) that the discovery not be had;

(2} that the discovery may be had only on specified terms and conditions, including a
designation of the time or place;

(3) that the discovery may be had only by a method of discovery other than that selected
by the party seeking discovery;

(4) that certain matters not be inquired into, or that the scope of the discovery be Iimited
fo certain matters;

(3) that discovery be conducted with no one present except persons designated by the
court;

(6 that a deposition after being sealed be opened only by order of the court;

{7) that a trade secret or other confidential research, development, or commercial
information not be revealed or be revealed only in a designated way;

{8)  that the parties simultaneously file specified documents or information enclosed in
sealed envelopes to be opened as directed by the court,
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The objective of discoveryrulesis to limit discovery to relevant matters, and to prevent "fishing
expeditions" by restricting litigants to discovery that only implicates matters raised by them in the
pleadings. (See FED. R. CIV. P. 26{b), Advisory Committee Note, Amendments to Federal Rules
of Civil Procedure, at 388-90). Pursuant to the Nevada Rules of Civil Procedure, the court in which
the action is pending may meke any order/recommendation which justice requires to protect a party
so that certain discovery abuses do not occur. (See NRCP 26). The compulsion of production of
irrelevant information is an inherently undue burden. (See Jimenez v. City of Chicago, 733 F. Supp.
2d 1268, 1273 (W.D. Wash. 2010) (citing, Compag Computer Corp. v. Packard Bell Elecs., 163
F.R.D. 329, 335-336 (N.D. Cal. 1993)).

In Plaintiff’s Request No. 29, she seeks the following information: Any and all complaints
submitted by guests or other individuals regarding the safety of marble floors. (See Exhibit T, No. 29.)
This request is preceded by numerous requests for information dating back to Januvary 1, 2000. (See
id., Nos, 23-26.) In other words, Plaintiff is seeking anything and everything related to Venetian
flooring dating back twenty (20) years. As such, PlaintifTis seeking a massively expanded amount of
information beyond her initial request for prior incident reports from November 4, 2013 fo the present,
which Defendants have produced in redacted form up to and including November 4, 2016.
(See Exhibit J at 4-5, Request No. 7.) Defendants have always objected to Plaintiff’s demand for
subsequent incident reports. (See id) Plaintiff’s latest request is overly broad in that it is nof
sufficiently limited in time, limited to the subject fall area, limited to factually similar facts, etc.
Plaintiff simply demands anything and everything.

Defendants therefore inove this Honorable Court for an order protecting it from Plaintiff’s
ongoing demands for past and present incident reports, Defendants move for the Court to provide the
parties with a scope limited to three (3) years preceding the subject incident to the date of the subject

incident, occurring in the Grand Lux rotunda. Asnoted, Plaintiff's expert ¢laims he has seen 196 such
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reports from January 1, 2012 to August 5, 2016, Plaintiff therefore presumably has all the information
regarding prior incident she needs to establish notice.

B. Defendants Move to Compel Production of All Prior Incident Reports Produced by
Plaintiff to Expert Tom Jennimgs

Defendants have properly requested that Plaintiff produce a copy of the entire file for any
experts retained in this matter. (See Exhibit P at 6, no. 18.} Defendants further requested that Mr.
Jennings produce a copy ofhis entire file at the July 2, 2019 deposition. (See Exhibit Q.} Mr. Jennings
confirmed in deposition that he received a copy éf information from Plaintiff’s counsel identifying the
196 prior incident reports set forth in his May 30, 2019 rebuital, Mr. Jennings further stated that he
is no longer in possession of this information. Defendants have demanded that this be provided by
Plaintiff. It remains a contested issue. Therefore, Defendants hereby move this Honorable Court for
an order compelling Plaintiff to produce all information provided t¢ Mr. Jennings to support his
conclusion that there were 196 prior incidents occurring in the Grand Lux rotunda area from January
1, 2012 to August, 5 2016.°

Defendants further move for an order to compelling Plaintiff to provide all information
sapporting her claim (hat there were sixty-five (65) prior incident reports not previously disclosed by
Defendants ag set forth in her correspondence of June 25, 2019, which would obviously be in addition
to the 196 prior incident reports occurring on ly in the Grand Lux area she provided exclusively to Mr.
Jennings as related in his May 30, 2019 report and July 2, 2019 deposition. If Plaintiff is indeed
already in possession of 260 other prior incident reports (a combined total of the 196 prior incident
reports and those identified in Plaintiff’s June 25, 2019 correspondence), then Defendants should not

have to go through the expense and effort to produce them a second time.

Mr. Jennings could not confirm whether the prior incident reports were in redacted form,
whether names of those involved were included, how he knew they were all within the Grand Lux
rotunda area, etc. This is a very critical fact and inexcusable omission by Mr. Jennings and Plaintif¥.
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If the 196 prior incident reports relied upon by Mr. Jennings and his May 30, 2019 rebuttal
report are ultimately produced by Plaintiff, Defendants move for leave under NRCP 30(a)(2)(A)(ii)
to retake Mr. Jennings’ deposition for the purpose of reviewing this information, which should have
been available to Defendants at the July 2, 2019 deposition of Mr. Jennings, and that Plaintiff be
responsible for all costs associated with that deposition, to be limited in time to one (1) hour.

IV.

CONCLUSION

Based on the foregoing, Defendants hereby respectfully submit that Plaintiff’s Motion to
Compel Production of Testimony and Documents must be denied. Defendants further hereby move
by way of countermotion for a protective order pursuant to NRCP 26(c) related to Plaintiff’s request
for documents related to incident reports from opening of the Venetian to date.

Defendants further move by countermotion for an order directing Plaintiff to produce the 196
prior incident reports provided to Tom Jennings, as related in his May 30, 2019 report, and for Plaintiff

to provide copies of all prior incident reports in her possession not produced by Defendants.

DATED this { 2 /day of July, 2019.

thael AL Royal, Esq. (SBN: 4370)
\Uregory A. Miles, Esq. (SBN 4336)
I . Warm Springs Rd.

Henderson, NV §9014

Aitorney for Defendants

LAS VEGAS SANDS, LLC, and
VENETIAN CASINO RESORT, LLC

By
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CERTIFICATE OF SERVICE

IHEREBY CERTIFY thatonthe ﬂda}' of July, 2019, and pursuant to NRCP 5(b), I caused
a true and correct copy of the foregoing OPPOSITION TO PLAINTIFF’SMOTION TO COMPEL
TESTIMONY AND DOCUMENTS AND COUNTERMOTION FORPROTECTIVE ORDER
AS TO PLAINTIFF’S REQUEST FOR PRODUCTION OF INCIDENT REPORTS FROM
JANUARY 1,2000 TO PRESENT, COUNTERMOTION TO COMPEL INFORMATION AND
DOCUMENTS OF PRIOR INCIDENT REPORTS PROVIDED TO PLAINTIFF EXPERT
THOMAS JENNINGS AND IDENTIFIED IN HIS MAY 30,2019 REBUTTAL REPORT AND
FORLEAVE TO RETAKE THE JENNINGS DEPOSITION TO ADDRESS THE 196 PRIOR
CLAIMS REFERENCED IN HIS REPORT to be served as follows:

by placing same to be deposited for mailing in the United States Mail, in a sealed
envelope upon which first class postage was prepaid in Las Vegas, Nevada; and/or

to be served via facsimile; and/or

\/"  pursnant to EDCR 8.05(a) and 8.05(f), to be electronically served through the Eighth
Judicial Court’s electronic filing system, with the date and time of the electronic service
substituted for the date and place of deposit in the mail; and/or

to be hand delivered;
to the attorneys and/or parties listed below at the address and/or facsimile number indicated below:

Keith E. Galliher, Jr., Esq.

THE GALLIHER LAW FIRM

1830 E. Sahara Avenue, Suite 107

Las Vegas, NV 89104

Attorneys for Plaintiff

Facsimile: 702-735-0204

E-Service: kealliher@gealliherlawtirm.com

dmoonevi@galliherlawfinm.com

gramos{@galliherlawfirm.com
sray(@galliherlawfirin.comn M\ M w .H,
iy

An employee of ROYAL & MILES LLP
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Electronically Filed
7/25/2019 10:30 PM
Steven D. Grierson
CLERK OF THE COURT

Case Number: A-18-772761-C
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THE GALLIHER LAW FIRM

1850 E. Sahara Avenue, Suite 107

Las Vegas, Nevada 89104
702-735-0049 Fax: 702-735-0204
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THE GALLIHER LAW FIRM
Keiih E. Galliher, Jr., Esq.
Nevada Bar No. 220

Jeffrey L. Galliher, Esq.
Nevada Bar No. 8078

George J. Kunz, Esq.

Nevada Bar No. 12245
Kathleen H. Gallagher, Esq.
Nevada Bar Number 15043
1850 East Sahara Avenue, Suite 107
Las Vegas, Nevada 89104
Telephone: (702) 735-0049
Facsimile: (702) 735-0204

kgalliher@galliberlawfirm com
jgalliher@galliherlawfirm.com
gkonz@lviawguy.com

kgallagher@galliherlawfirm.com
Aftorneys for Plaintiff

Electronically Filed
6/28/2019 9:48 AM
Steven D. Grierson
CLERK OF THE COURT

DISTRICT COURT

CLARK COUNTY, NEVADA

JOYCE SEKERA, an Individual,
Plaintiff,
V.

VENETIAN CASINO RESORT, LLC,
d/b/a THE VENETIAN LAS VEGAS, a
Nevada Limited Liability Company; LAS
VEGAS SANDS, LLC d'b/a THE
VENETIAN LAS VEGAS, a Nevada
Limited  Liability = Company; YET
UNKNOWN EMPLOYEE; DOES I
through X, inclusive,

Defendants.

CASE NO.: A-18-772761-C
- DEPT.NO.: 25

FIRST AMENDED COMPLAINT

Plaintiff, by and through her undersigned attorneys, complains of Defendants as follows:

1

Case Number: A-18-772761-C
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THE GALLIHER LAW FIRM
T02-735-0049 Fax: 702-735-0204

1850 E. Sahara Avenue, Suite 107

[T S R % T S o
o =~ O th B W e O D o -]

GENERAL ALLEGATIONS
I
Plaintiff is a regident of the State of Nevada. The incident which gives rise to this cause of
action occurred within the State of Nevada
1
Defendants, VENETIAN CASINO RESORT, LLC d/b/a THE VENETIAN LAS VEGAS
(hereinafier VENETIAN), LAS VEGAS SANDS, LLC d/b/a THE VENETIAN LAS VEGAS
(hereinafter VENETIAN), are, upon information and belief, Nevada Limited Liability Companies
duly licensed and doing business within the State of Nevada.

I

1. The true names of DOES I through V, their citizenship and capacities, whether individual,
corporate, associates, partnership or otherwise, are unknown to Plaintiff who therefore sues these|
Defendants by such fictitious names. Plaintiff is informed and believes, and therefore alleges, that]
each of the Defendants, designated as DOES I through V, are or may be, legally responsible for the
events referred to in this action, and caused damages to the Plaintiff, as herein alleged, and Plaintiff]
will ask leave of this Court to amend the Complaint to insert the true names and capacities of such
Defendants, when the same have been ascertained, and to join them in this action, together with the
proper charges and allegalions,
2. DOES 1 through V are employers of Defendants who may be liable for Defendants
negligence pursuant to NRS 41,130, which states:

Whenever any person shall suffer personal injury by wrongful act, neglect or default of

another, the person causing the injury shall be liable to the person injured for damages; and where
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the person causing such injury is employed by another person or corporation responsible for his
conduct, such person or cofporation 50 responsible shall be liable to the person injured for damages.
Iv
On or about November 4, 2016 at approximately 1:00 p.m. Defendants negligently and|
carelessly permitted a pedestrian walkway to be unreasonably dangerous in that they allowed liquid|
on the floor causing the Plaintiff to slip and fall. Defendant had actual and/or constructive notice of]
the condition which caused the fall. Pursuant to the mode of operation doctrine Defendant was on
continuous notice of the presence of liquid on its floors.
v
At the aforementioned place and time, Plaintiff was walking through the VENETIAN when|
her foot came into contact with a liquid substance on the floor causing her to slip and fall. The liquid;
on Lhe floor coupled with the composition of the floor, rendered the area dangerous for use as al
passageway for the Plaintiff and for other patrons of the VENETIAN.
VI
The Defendant knew or should have known that liquid located in an area of the fall wag
dangerous and in the exercise of ordinary care would have had reasonable opportunity to remedy the
situation prior to the happening of the fall herein alleged. In spite of Defendants actual, constructive
and/or continuous notice of the presence of the liquid, the Defendant failed to take appropriate
precautions to prevent injury to Plaintiff and/or guests and/or patrons,
VIL
The Defendant knew Lhat its marble floors caused unreasonable amount of injury slip and|
falls and Lhus were dangerous to pedestrians, and in the existence of ordinary care, would bave had|

opportunity to remedy the situation prior to Plaintiff’s fall.
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In the three years prior to Plaintiff's fall there were at least 73 injury slip and falls on the
marble floors in Venetian, In spite of Defendant’s actual, constructive, and/or continuous notice their,
marble floors were significantly more slippery than is safe for pedestrians, the Defendant failed to
take any appropriate precautions to prevent injury to Plaintiff and other guests.

FIRST CLAIM FOR RELIEF
(Negligence)
I

Plaintiff repeats and realleges the allegations contained in Paragraphs I through VI of her

General Allegations as though fully set forth herein.
11

As a direct and proximate result of the negligence of Defendant and its yet unknown|
employee and/or employees, Plaintiff sustained personal injuries to her head, neck, back, arms and
legs and has suffered pain and discomfort all to her damage in a sum in excess of FIFTEEN|
THOUSAND DOLLARS ($15,000).

III

Upon information and belief, Defendant had actual or constructive notice of the hazard posed
by their marble floors. Defendant knew that the unsafe condition posed an unreascnable hazard or
slip and fall risk to the general public, invitees, patrons and business invitees. Defendant’s failure to
remedy the situation was knowing, wanton, willful, malicious and/or done with conscious disregard
for the safety of Plaintiff and of the public. Defendant’s outrageous and unconscionable conduct

warrants an award of punitive damages pursuant to NRS 42,005.
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THE GALLIHER LAW FIRM

1850 E. Sahara Avenue, Suite 107
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v
Said injuries have resulted in medical treatment all to Plaintiff's damage in a sum in excess of
FIFTEEN THOUSAND DOLLARS ($15,000).
v
Plaintiff has been compelled to retain the services of an attorney to prosecute this action and
Plaintiff is, therefore, entitled to reasonable attomey's fees and costs of suit incurred herein.
WHEREFORE, Plaintiff prays for judgment in her favor and against Defendant as follows:
FIRST CLAIM FOR RELIEF
1. General damages in a sum in excess of $15,000;
2. Special damages in a sum in excess of $15,000;
3. Punitive damages;
4. Attomey's fees and costs of suit incurred herein; and,
5. f‘or such other and further relief as the Court may deem just and proper on the premises.
DATED this 2 (':Ilay of June, 2019
THE GALLIHER LAW FIRM
)
Keith E. Gallibes, Jr., Esq.
Nevada Bar Number 220
1850 E. Sahara Avenue, Ste, 107

Lag Vegas, Nevada §9104
Attorney for Plaintiff

VEN 1324




EXHIBIT “O”



Jennings Fgrénsic_ Services, LLC

Eyiayaﬁ, 2019

- I(esthE Galliher, Esq.

' The Galliher law Firm .
1850 West Sahara Avenue, Suite 107
las Vegas, NV 83104

Re: _sekér_a v. Venstian

o D:eafiMr. sGaziz'hier

-_entermg wsth unsafe shoes anc! shouid he\

_ __cted frem entermg the propertv

355 W, Mesqmtc Bied, #D30

PMBLAL

| Mesquie NV 9027

calneysafety@hormailoom
TUE135076.(0) 1022034192 (€

‘rour firm has retained my serwces ag an expert in the above referenced matter Piease a;;cept thm‘ '

T’hat af caurse, isa fzdlcuiaus expectatlon as 12 is v irtualty :mposssb%e to enforce sucha. prohihitlcm

o pmperty owners have a respcnﬂbillty 10.d0 0.

:ai_king surfaces in a safe and slip resistant condttien is 2 far mare ratlonale app__ ach and
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_Keith £. Galliher, Esq.
- Sekera Rebuttal report
- Page Two -

= On Page 16 of the report, Mr. Hayes makes reference to the Burnfield and Powers study reiatang tothe
_ prababaiaty of siips and fails. in relation to. an es‘cabitshed COF.

: The Bumﬂeid and Powers study was perfarmed ina. Iaboratow setting with mdlwduais weazing fuii body
hamesses and tetherad to an overhead structure to prevent them from failmg when. they ‘slip’. The
~ participants were aware that they would be subjected to various COF Ievels and that at some pomt
would indeed siip The: :published results of that study clearly indicates that ifyou are ‘walkihg ina: _
. taboramry ana pfe -selected walkmg surface, with specific fcotwear you wHl slipata determtned CGF '
S .Ievei :

- _;The werwhelmmg majomy of sl!ps and falis do not occur in laboratories under such cantrolied
- conditions ~ they occur in the real -world arena of a muiltitude of waiking surfaces in varymg canditicns
o wrth awide- rangmg assortment of footwear, . _

same: page, Mr: Hayes states; “With respect to the role of sl;p resis_tarzce-.m the'mmaﬁo vof
Il 35 noted above, the BOT- 30008 (BOT} is supparted by both nation:

Mr. Hayes fails to refarence exactly which ‘national and mternatienai standards” he is referencmg. in A
13;;9:1 to the BQT-BGUBE L3 sbouid also be noted that the BOT measures. dvnam;c coefﬁmen_ offr

| :Mr !—iayes is. wmng with his statemem_regarding the English Xi. Tr|bgmeter not being.su - arte d*bv
1ati 'd internatio ' . . b

T re éh'o d for é é.iip resistant waiidng surfar,e-.--

My f-layes convementiy fails to address the seminal study to determine the appropna{e-l' el of COF for 3

e asa _e: and shp resfstaat waik:ng surface “That study is the 1983 ’Un:verslty of Michigan'-w Surface
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- Friction: Definitions, Labaratory and Field measurements and a Comprehensive Bibliography’ by “??15.: :

Ny -Mi;;MilI'?_'__E:Qri':gB. Chaffin and Robert O, Andres. Within the conclusians.Qf.;_]j:a'g{egfehgmé_%wﬁg__
. following: - ! bt eyl

The mast common recommended COF by standards organizations and by individual authors s 0.5, This

o 3?"9“{?-'5_95#?115 reasonable since it allows a small margin of safety over and ahﬁiié-the-:.ﬂ,4'CGF-which:W'a__s. o
o ~often cited as needed for walking.” S e

B .::r_!.'-mm;ali-matefia_is:.rEVIewed, it Is abundantly clear that the primary causal factor fo_r:Ms._-Se_iiera"s_-'slip_; :

~and fall event was the spitfed liguid onto the marble walking surface which reduced th'é-'s’.iib:f?_siﬁtance:_' . |

o . fevel of the walking surface to a slippery and unsafe walking surface.”

- Itshouid also be noted that the Venetian Hotel-Casine has experienced 196 siip and fall events
+ 2012 10 August 5, 2016 with the majority of those events occurring.on the marbla flo

' proximate area as plaintiff's siip and fall. This level of activity wio
' issue that should have been addressed by the Vengtian
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Date:
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Thomas A. Jennings Joyce Sekera v. Venetian Casino Resort, LLC d/b/a The Venetian Las Vegas, et al.

1| occur when coefficient of friction was above .507?

2 A. Well, 1 believe I"ve talked with counsel about
3 | that following the result of the testing, that there are
4 | multiple reasons why people lose their balance and

5| suddenly fall.

6 The layperson usually attributes it to a slip

7| when, in fact, it is everything from a misstep to a

8 | scuff slip to a change of directional slip. All produce
9 | something similar to a slip. But it wasn"t due to the
10 | fact that the walking surface fell below the standard

11 | for a slip-resistant walking surface.

12 Q. Okay. In those cases?
13 A. In those cases.
14 Q- Let me ask you about some of the other cases

15 | you"ve had.

16 Peter Goldstein -- or is it Goldberg?
17 A. Goldstein.
18 Q. Peter Goldstein, you®"re presently a retained

19 | expert In a case he"s handling against the Venetian?

20 A Yes, sir.

21 Q- The plaintiff®s name i1s Carol Smith?

22 A. Yes, sir.

23 Q. You"ve been deposed in that case?

24 A. Yes.

25 Q. You have done an inspection in that case?
702-476-4500 OASIS REPORTING SERVICES, LLC Page: 16
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1 A. Yes.

2 Q. And you"ve prepared reports in that case?

3 A. Yes, sir.

4 Q.- Okay. How many times have you been retained by

5 Peter Goldstein In any cases against the Venetian?

6 A. Would be the first, 1 believe.

7 Q. Okay. How many cases with Peter Goldstein

8 | total where he®s retained you as an expert?

9 A. Two or three over a 15-year period.

10 Q. Okay. And do they all relate to slip-and-falls
11 or do they have various fact scenarios?

12 A. Good question, and 1 can"t honestly recall.

13 Q.- What other attorneys have you worked with on

14 | the plaintiff side in any cases you"ve handled against

15 | the Venetian? Let"s just keep it related to marble

16 | floors.

17 A. well, that would simply be Mr. Goldstein, as 1
18 recall, and Mr. Galliher. 1"ve only done the two on

19 | that.

20 Q.- Okay. So you®ve done two -- sO you"ve been

21 retained as an expert for the plaintiff In two cases
22 | against the Venetian related to slip-and-falls on marble

23 floors?

24 A. Best of my recollection, that"s correct.
25 Q. Okay. And you don"t recall being retained by
702-476-4500 OASIS REPORTING SERVICES, LLC Page: 17
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1 A. Correct.

2 Q. Now, you did test it at .40 at least one

3| direction; correct?

4 A. Correct.

5 Q.- And according to the study that we just

6 reviewed, in the 1983 study, .40 would have been -- at

7 least they determined to be adequate; correct?

8 A. Under controlled conditions.

9 Q. Got 1t. Okay.

10 Now, let me ask you about the Smith case.
11 Where did the slip-and-fall occur in Smith,

12 because 1"m not actually familiar with that?

13 The Carol Smith case versus Venetian.
14 A. Oh, 1 believe it was over by the escalator to
15| the right -- you know the escalator where you come down

16 | from the upper level?

17 Q. Yes.

18 Wwell, 1s this from the parking garage?

19 A. Yes.

20 Q.- Okay. So I"m going to ask you a few landmarks.
21 Do you know where the JuiceFarm is, the Bouchon

22 Bakery?
23 A You"re testing my memory. | don"t pay
24 | attention to the occupancy by name.

25 Q. The reason 1 ask is because you make reference

702-476-4500 OASIS REPORTING SERVICES, LLC Page: 70
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1| to -- on page 3 of your report, you say, "Food courts,

2 cafés, coffee bars, and other operations" --

3 A. Right.
4 Q. -- ""that dispense beverages.™
5 I*m wondering, did you observe that or were you

6 | told that information?
7 A. No, no, no. [I"ve observed that. I1"ve been to
8 | that property multiple times. |1 can"t tell you the

9 | names of all those.

10 Q. Okay. AIl right. 1 got it.

11 You just say this happened -- the Carol Smith
12 slip-and-fall you say happened somewhere around the base
13 | of the escalator that comes down from the parking garage
14 | escalator in the Venetian?

15 A. IT you went down to the base of the escalator
16 | and turned right and then you walked a little bit

17 towards the -- they have, like, a coffee bar that sits
18 | sort of behind the escalator, then there"s, like, a

19 little general store at the back, 1t would be right iIn

20 | that general vicinity as 1 recall the location.

21 Q- There"s a shoe shine place there.

22 Do you remember that?

23 A. I do.

24 Q- Is that -- was it near the shoe shine place?

25 A. Near, but near to me is...

702-476-4500 OASIS REPORTING SERVICES, LLC Page: 71
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1 Q. Okay. Is it between the shoe shine place and
2 the entry to the gift shop?

3 A. Approximately. That"s close.

4 Q.- Okay. So this would be maybe -- would it be,
5 like, 100 feet or so away from the slip-and-fall that
6 | occurred in the Sekera case?

7 A. It"s reasonable. Close.

8 Q. So the Smith case did not happen in the Grand

9 Lux rotunda?

10 A. The same area where we"re here today?

11 Q. Right.

12 A. No.

13 Q.- Now, my understanding is when you did the dry

14 | test of the Smith case, it was .90 coefficient of

15| friction?

16 A. Correct.

17 Q. When you did the wet test, it was .40

18 | coefficient of friction?

19 A. Correct.

20 Q.- Okay. And any explanation as to why it would
21 be different -- your testing would be different iIn the

22 Smith case versus the Sekera case?

23 A. well --

24 MR. KUNZ: Speculation.

25 Go ahead.

702-476-4500 OASIS REPORTING SERVICES, LLC Page: 72
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1 THE WITNESS: From an engineering standpoint,
2 | sure, there"s possibilities that can explain that.

3 Mostly i1t would be: 1Is this area more transited by

4 pedestrian traffic than the Sekera incident? Was the

5| Tfloor application put on by Venetian at the same level
6 in that case as in this case?

7 So, yeah, there"s multiple possibilities as to
8 | why you would have a discrepancy between 0.4 and 0.33.
9| Frankly, it"s not that far off.

10 BY MR. ROYAL:

11 Q. Okay. Now, you talk about floor applications,
12 and you make mention of that on page 2 of your initial
13 report?

14 A. Yes.

15 Q- You don"t identify the floor applications

16 | specifically.

17 What floor applications are you talking about?
18 A. There are a number of commercial products by
19 | the dozen that can be applied to any walking surface

20 | that will iIncrease the slip resistance level to 0.5 or
21 higher. And depending on the product, it will retain
22 | that level even with a heavy volume of pedestrian

23 | traffic. It depends on the volume of traffic, it

24 | depends on the surface to which 1t"s being applied, but

25 | there are those products out there. There"s numbers of

702-476-4500 OASIS REPORTING SERVICES, LLC Page: 73
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1 A. It tells us that the English XL Tribometer, or
2 the XL Tribometer as it"s called, is a recognized valid
3 instrument for slip resistance testing.

4 Q.- I looked at that and maybe 1 missed i1t. |

5| didn"t see that particular equipment identified

6 | specifically there.

7 Is it or is it just about calibration?

8 A. No, no, no. F2508-11 is about the validation
9 | of variable instrument tribometers as an objective

10 | testing instrument for slip resistance. There"s a

11 history behind all of that, which I think you"re

12 probably aware of that.

13 Q.- I wanted to ask you about -- can you just tell
14 | me, what"s the DCOF versus the SCOF?

15 A. DCOF is the dynamic coefficient of friction and
16 | SCOF is the static coefficient of friction. The

17 | difference between the two is static coefficient of

18 | friction i1s the amount of force necessary to incipiate
19 [sic] motion across the surface.

20 A dynamic coefficient of friction is the amount
21 of force necessary to continue motion across the

22 | surface. Quite different.

23 Q. Okay. Which one applies here?

24 A. Static coefficient of friction.

25 Q. And explain why that is.

702-476-4500 OASIS REPORTING SERVICES, LLC Page: 82
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1 A. Because most heels slip first, simply cases of
2 a walking surface not having the appropriate level of

3 | slip resistance to prevent a sudden slip.

4 And dynamic friction slip-and-falls would mean
5| that you®"re on a sheet of ice and you"re sort of skating
6 | across and you ultimately lose your balance and fall.

7 All studies that 1 have reviewed and all

8 lectures 1"ve attended through every engineering course
9 | at every school, static coefficient of friction iIs the
10 primary -- in fact, 90-some percent cause of slips and
11 | falls, not dynamic friction.

12 Q. I"m just looking at an article from 2008 that
13 | makes reference to the dynamic coefficient of friction
14 | with a -- they have a wet value of .42 or greater

15 | coefficient of friction.

16 What would that relate to?

17 A. To me, that i1s a dynamic friction level. How
18 | they got i1t, what they used, how many tests did they

19 provide, what was the surface, you really can"t compare
20 | dynamic coefficient of friction and static coefficient
21 of friction mathematically or in terms of reliability in
22 | predicting slip-and-fall events. They are two

23 | completely different physical efforts.

24 Q. Are you aware of the .42 coefficient of

25 | friction recommended level for flooring related to the

702-476-4500 OASIS REPORTING SERVICES, LLC Page: 83
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1| dynamic coefficient of friction that"s been -- they make
2 reference to a 2014 --

3 A. Yes. | have seen multiple articles like that,
4 but, again, that presumes that someone is sliding across
5| the floor and then proceeds to slip. No relation to

6 | static friction.

7 Q. Okay. AIll right. Let"s go to the last page of
8 | your May 30th, 2019, report. Look at the last

9 paragraph.

10 A Yes, sir.

11 Q. It reads, "It should also be noted that the

12 | Venetian Hotel Casino has experienced 196 slip-and-fall
13 | events between January 1st, 2012, to August 5th, 2016,
14 | with the majority of those events occurring on the

15 | marble flooring within the same approximate area as

16 | plaintiff"s slip-and-fall."

17 Did I read that correctly?

18 A. You did.

19 Q. What information are you drawing from?

20 A. I"m drawing from -- and this 1s post-December

21 report. And everything that 1 base my initial opinions

22 | and conclusions are based on the materials sent to me at
23 | that time.

24 When 1 prepared this report, 1 was provided by

25 Mr. Galliher®s office a spreadsheet, a run sheet of

702-476-4500 OASIS REPORTING SERVICES, LLC Page: 84
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1| slip-and-fall events within that referenced time period
2 | at that same approximate area as Plaintiff"s

3| slip-and-fall.

4 Q.- Did you bring that with you today?

5 A I don"t believe so. It was sent to me via an

6| e-mail.

7 Q. Okay. If you relied on that, why didn®t you

8 | make reference to that document, that information at the
9 | outset of your report of May 30th, 2019?

10 A. Just seemed the appropriate place to put 1t was

11 at the end of the report.

12 Q. I mean, this i1s a rebuttal report.
13 A. Yes.
14 Q- And so as a rebuttal report, it is intended to

15 | rebut, as you"re understanding --

16 A. Yes.
17 Q. -— opinions provided by Dr. Hayes; correct?
18 A. Yes.
19 Q. This information of 196 slip-and-fall events

20 | was not provided in Dr. Hayes™ initial report; correct?
21 | That"s not where you got the information?

22 A. Correct. That is true.

23 Q. This is additional information that you

24 received from Mr. Galliher; correct?

25 A. Yes, sir.

702-476-4500 OASIS REPORTING SERVICES, LLC Page: 85
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1 Q. You didn"t look at the actual reports, you just

2 saw a spreadsheet?

3 A. Correct.

4 Q.- Is that a spreadsheet that you can produce?

5| You can produce it, right, after this deposition today?

6 A. IT it has not auto-erased itself, yes, sir, 1

7 | can do that.

8 Q. Okay. 1I1"m going to ask you to do that --

9 A. Okay .

10 Q. -- since i1t"s referenced in your report.

11 A. Sure.

12 Q. You make the comment here, '‘same approximate
13 area."

14 A. Yes, sir.

15 Q. What are you talking about? What area? 1Is it
16 | the whole property or is it just in the Grand Lux

17 rotunda? Where is 1t?

18 A Within the Grand Lux area, based on what 1

19 reviewed in the details of each recorded iIncident.

20 Q.- So you"re -- I"m sorry. You say, "The details
21 of each recorded incident."

22 Tell me what the spreadsheet looks like.

23 A. Well, a spreadsheet is a typical spreadsheet.
24 It starts at a certain date and month, year. It

25 | specifies a location. 1t shows a slip-and-fall and i1t
702-476-4500 OASIS REPORTING SERVICES, LLC Page: 86
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1| just continues on like that within that same general

2 location. That"s how 1t was arranged as a spreadsheet.
3 Q. Okay. So did it identify people by name?

4 A That, I don"t recall. 1 think It was more

5| event oriented, but i1t could have.

6 Q.- Would i1t have included Lobby 1, Lobby 2, Lobby
7 3, that kind of information?

8 A. Yes, sir, | believe it did.

9 Q. Woulld i1t have included areas like the Grand

10 Hall, the front desk, the porte-cochére?

11 A. No. It was simply addressed to the marble

12 | flooring, and as I recall, the vast majority were in the
13 | same general areas as Plaintiff®s fall. 1 would have to
14 | pull the spreadsheet out to refresh my memory.

15 Q. Would you consider the Carol Smith fall to be
16 in the same general area as Plaintiff"s fall?

17 A. Yes, sir.

18 Q. So in your opinion, at least, based on your

19 | testimony, so | understand, when you say ''same

20 | approximate area,' the area where Carol Smith fell would
21 be within this Grand Lux rotunda area?

22 A. Yes, Sir.

23 Q- Okay. So you"re saying, then, as 1 understand
24 it, you received information from Mr. Galliher that

25 | there were 196 slip-and-fall events between January 1st,

702-476-4500 OASIS REPORTING SERVICES, LLC Page: 87
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1 2012, and August 5th, 2016, occurring in the vicinity of
2 | the Grand Lux rotunda?

3 A. Essentially that"s correct, yes, sir.

4 Q.- Okay. So I"m clear, do you know where the

5| Grand Hall is, the entryway to the property?

6 A. To the property, yes, sir.

7 Q- So when you enter the property, there®s a

8 | fountain, there®"s the front desk --

9 A. Yes, sir.

10 Q. -- there"s a concierge desk to the right, and
11 then 1f you go to the left as you enter, there®"s a huge

12 grand hall with paintings on the ceiling.

13 A There 1s, sir.

14 Q. Right?

15 A. Yep.

16 Q. All right. So when you say ''same approximate

17 area,"” 1T there were slip-and-falls there, they would be

18 | separate from the 196 slip-and-falls.

19 Would that be right?
20 A. I believe that"s accurate.
21 Q- And 1Ff somebody slipped and fell somewhere in

22 | the front desk area, that would not be part of this

23 196 --

24 A I believe --

25 Q. -- number?
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1 A. I believe that"s accurate, yes, sir.

2 Q. And 1Ff somebody slipped and fell at the Palazzo
3| on a marble floor, that"s not part of the 19672

4 A That would be correct.

5 Q.- And 1Ff somebody slipped and fell at a

6 | convention area on a marble floor, that would not be

7| part of the 1967?

8 A As I recall. 1°m going back on memory reading
9 line after line. | believe that would be correct.
10 Q. Okay. Did you ask Mr. Galliher where he got

11 this information?

12 A. No, sir. He said it was just provided to him
13 under discovery and that was it.

14 Q- Okay. Are they numbered 1 through 967

15 A. No. They"re by date. |1 think I testified to
16 | that to start with. You have to start out with the date

17 | and then work your way out.

18 Q. Did you count them?

19 A Yes, 1 did.

20 Q.- Okay. So this i1s something you counted?

21 A Yes, sir.

22 Q. All right. And did you see -- did you notice

23 | that all of these 196 slip-and-fall events, did they
24 | occur due to foreign substances on the floor?

25 A Mostly that was the case, yes, sir. As I
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1 recall, they were all due to liquid contaminants.

2 Q. Okay. No trip-and-falls, nobody fainting, no
3 | drunks, you know, swaying and falling to the floor that
4 | you can recall?

5 A No, sir.

6 Q.- And that"s something that if you still have it,

7 | you will produce?

8 A. Yes, Sir.
9 Q. When is the last time that you looked at that?
10 A. It would have been about a month ago prior to

11 | preparing the rebuttal report.
12 Q. All right. So you would have received it,

13 | what, about five to six weeks ago?

14 A. That*s fair.
15 Q- Okay. Why would you think it would be erased?
16 A. Well, I have an auto-erase on my computer that

17 after a certain period of time, the e-mails are

18 discarded.

19 Q. What"s it set for?
20 A. Usually 30 days.
21 Q- Okay. Is there any other information that

22 | Mr. Galliher®"s provided you with that you think may have

23 | been erased by your auto-erase?

24 A. No, sir.
25 Q. Is there any other information that you"ve been
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VEN 1345



EXHIBIT “Q”

VEN 1346



THE GALLIHER LAW FIRM

1850 E. Sahara Avenue, Suite 107

Las Vegas, Nevada 89104
702-735-0049 Fax: 702-735-0204

R = B - - B = Y - = B

o) [ T TR 5 T 5 T S T o T N S e e e e e )
mﬁ@MLWMHO\DWQO‘\MJBMM—'O

ELECTRONICALLY SERVED
5/31/2019 1:51 PM

THE GALLIHER LAW FIRM
Keith E. Galliher, Jr., Esq.
Nevada Bar No. 220

Jeffrey L. Galliher, Esq.
Nevada Bar No, 8078

George J. Kunz, Esq.

Nevada Bar No, 12245

1850 East Sahara Avenue, Suite 107
Las Vegas, Nevada 89104
Telephone: (702) 735-0049
Facsimile: (702) 735-0204
kgailiher(@galliherlawfirm.com
igalliher@galliherlewfirm com
skunz{@lvlawguy.com
Attomeys for Plainti{f

DISTRICT COURT

CLARK COUNTY, NEVADA

JOYCE SEKERA, an Individual,
Plaintiff,

Y.

VENETIAN CASINO RESORT, LLC,
d/b/a THE VENETIAN LAS VEGAS, a

LAS VEGAS SANDS, LLC d/b/a THE
VENETIAN LAS VEGAS, a Nevada
Limited Liability Company; YET
UNKNOWN EMPLOYEE; DOES 1

through X, inclusive,

Defendants.

)
)
)
)
)
)
;
Nevada Limited Liability Company; )
)
)
)
)
)
)
)
)

PLAINTIFE’S SIXTH REQUEST FOR PRODUCTION OF DOCUMENTS AND

CASE NO.: A-18-772761-C

DEPT. NO.: 25

MATERIALS TO DEFENDANT

TO: VENETIAN CASINO RESORT, LLC. d/t/a THE VENETIAN LAS VEGAS,

Defendant; and

Case Number: A-18-772761-C
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THE GALLIHER LAW FIRM
1850 E. Sahara Avenue, Suite 107

Las Vegas, Nevada 89104
702-735-004% Fax: 702-735-0204
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10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TO: MICHAEL A. ROYAL, ESQ. with ROYAL & MILES LLP., attomeys for Defendant
Plaintiff, JOYCE SEKERA, by and through her attorneys, THE GALLIHER LAW FIRM,
hereby makes the following Sixth Request for Production of Documents upon Defendant:

REQUEST NO. 23:

True and correct copies of any and all reports, documents, memoranda, or other infﬁrmation
describing or referring to slip testing performed on the marble floors at the Venetian Hotel and
Casino by any Plaintiff, or the Venetian, from January 1, 2000 to date.

REQUEST NO. 24:

Any and all communications, including correspondence, emails, internal communication, or
other memoranda which refers to the safety of marble floors located within the Venetian Hotel and
Casino from January 1, 2000 to date.

REQUEST NO. 25:

Any and all transcripts, minutes, notes, emails, or correspondence which has as a subject
matter, any meetings held by and between Venetian personnel, including management personnel,
where the subject of the safety of the marble floors at the Venetian was discussed and evaluated

from January 1, 2000 to date.

REQUEST NO. 26:

Any and all correspondence, emails, memoranda, internal office correspondence, or other
documents directed to the Venetian from a Contractor, Subcontractor, Flooring Expert, or similar
entity which discusses or refers to the safety of marble floors located within the Venetian Hotel and
Casino from January 1, 2000 to date.

REQUEST NO. 27:

VEN 1348
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the marble floors located within the Venetian Hotel and Casino from January 1, 2000 to date.

REQUEST NO. 28:

Any and ail current and dated policies, procedures and treining manuals and amendments
referencing standards for flooring and procedures for slip and falls including, but not limited to a
copy of “Preventing Slips, Trips and Falls.”

REQUEST NO. 29:

Any and all complaints submitted by guests or other individuals regarding the safety of the
marhle floors.
REQUEST NO. 30:
Any and all quotes and estimates and correspondence regarding quotes and estimates relating
to the modification of the marble floors to increase their slip resistance.
' /5 / </
DATED this day of May, 2019.

THE GALLTHER LAW FIRM

Keith E. Gaftther, Ir., Esq.
Nevada Bar No. 220

1850 E. Sahara Avenue, Suite 107
Las Vegas, Nevada 89104
Attorney for Plaintiff
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CERTIFICATE OF SERVICE

[ HEREBY CERTIFY that I am an employee of THE GALLIHER LAW FIRM amd that
service of a true and correct copy of the above and foregoing FIFTH REQUEST FOR
PRODUCTION OF DOCUMENTS TO DEFENDANT was serve on the 2'_ day of May,
2019, to the following addressed parties by:
__ First Class Mail, postage prepaid from Las Vegas, Nevada pursuant to N.R.C.P 3(b)
Facsimile, pursuant to EDCR. 7.26 (as amended)
Electronic Mail/Electronic Transmission
______ Hand Delivered to the addressee(s) indicated
_ Receiptof Copyonthis_  day of May, 2019,

acknowledged by,

Michael A. Royal, Esq.
Gregory A. Miles, Esq.
ROYAL & MILES LLP
1522 W. Warm Springs Road
Henderson, Nevada 89014
Attornevs for Defendants

// QFQMM/“

An Employee of THE GALLITHER LAW FIRM
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Electronically Filed
7/9/2019 1:03 PM
Steven D. Grierson
CLERK OF THE COURT

DCRR

FARHANR. Nagvi

Nevada Bar No. 8589
SARAH M, BanDa

Nevada Bar No. 11909
NAQVI INJURY [LAW
9500 West Flamingo Road, Suite 104
Las Vegas, Nevada 89147
Telephone: (702) 553-1000
Facsimile: (702) 553-1002
naqvi@naqvilaw.com
sarah{@naqvilaw.com
Attorneys for Plaintiff

—
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DISTRICT COURT

—_
=]

CLARK COUNTY, NEVADA

W

p—
—

ANGELICA BOUCHER, individually, Case No.: A-18-773651-C
Dept. No.: X

. A

|
—
[

Plaintiff,

L
—
|93

DISCOVERY COMMISSIONER’S
V5. REPORT AND RECOMMENDATION

—
Lh

[

VENETIAN CASINO RESORT, LLC d/b/a
VENETIAN RESORT HOTEL CASINO
d/b/a THE VENETIAN d/b/a THE
VENETIAN/THE PALAZZO; LAS VEGAS
SANDS, LLC d/b/a VENETIAN RESORT

[ —
-~} h

18 HOTEL CASINO / PALAZZ(O RESORT

HOTEL CASINO d/b/fa THE VENETIAN
19 CASINO d/b/a VENETIAN CASINO
20 RESORT; LAS VEGAS SANDS CORP.;

DOES 1 through 100 and ROE
21 CORPORATIONS 1 through 100, inclusive,
22 Defendants.
23 || HEARING DATE: Tune 14, 2019
24

HEARING TIME: 9:30 am.

25
2 Counsel for Plaintiff: SARAH M. BANDA, EsQ. of NAQVI INJURY LAW
37 || Counsel for Defendant: MicHAEL M. EDWARDS, ESQ. of MESSNER REEVES LLP
28
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FINDINGS

The matter having come on for hearing on June 14, 2019 at 9:30 a.m., on Plaintiff’s First
Motion to Compel Production of Documents, and Request for Sanctions on an Order Shortening
Time (“Motion to Compel”), filed on June 7, 2019, and Defendant’s Opposition and
Countermotion for Protective Order, filed on June 13, 2019, the Court having considered all
pleadings on file associated therewith; there being good cause appearing, the Discovery
Commissioner finds and recommends as follows:

THE COURT HEREBY FINDS that the JCCR was filed in this case on August 13, 2018,

THE COURT FURTHER FINDS Plaintiff propounded her first set of requests for
production of documents on Defendant on October 18, 2018 and Defendant provided responses
on December 4, 2018,

THE COURT FURTHER FINDS that Plaintiff served a letter on Defendant outlining the
deficiencies in Defendant’s Responses to Plaintiff’s First Request for Production on December
10, 2018, which included but was not limited to a request for Defendant to produce the
insurance policies.

THE COURT FURTHER FINDS that the Defendant did not supplement the responses
thereafter.

THE COURT FURTHER FINDS that the Defendant’s general stafement that
“[r]lesponding Defendant does not have any documents responsive to this request at this time,” is
insufficient and leaves potential loopholes based upon the caveat “at this time.”

THE COURT FURTHER FINDS that the Defendant must produce the applicable

and dédaration panes (&
insurance policiesy(Request No. 2) under NRS 16.1(a)(1)(A)(v), NRCP 16.1(a)(1)(D), Vanguard

Page 2 of 10
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Piping v. Eight Jud. Dist. Ct., 129 Nev. 602, 309 P.3d 1017 (2013), and pursuant to the @
Plaintiff’s written discovery request. 1okbe mﬁvw
THE COURT FURTHER FINDS that the claims file is djscoverable/'and must be

produced with a privilege log, if a privilege log is applicable (Request No. 1).

THE COURT FURTHER FINDS that the parties stipulated that the Defendant will
provide the prior six months’ worth of record and documents related to any waxing, cleaning,
polishing or other maintenance of the walking surface. However, Plaintiff still seeks the
construction and repair documents, which are also discoverable (Request No. 7).

THE COURT FURTHER FINDS that any documents related to any warning provided to
Plaintiff regarding the subject condition are discoverable (Request No. 14).

THE COURT FURTIIER FINDS that that parties have stipulated that Defendant will
provide documents related to changes to the walking surface, such as tile replacement, However,
changes made to the walking surface, such as subsequent remedial measures, and any changes to
the walking surface are discoverable (Request No. 15). Subsequent incident reports do not need
tobe provided, beauwse ligpid v & walkway is a +Hrensicut conitron. &)

THE COURT FURTHER FINDS that sub rosa video surveillance and research are
discoverable and must be prodyced (Request No. 16),s— wAtHs ¢ h 30 da‘fS 5F+e
PlaniiH < thon O -willlee wh ' li2ed at-ftial.

THE COURT FURTHER FINDS that subsequent remedial measures are discoverable
{Requests No. 19 and 20).

THE COURT FURTHER FINDS that the individual employee files of any specificall
who was heSponsilale fov maintCraince of +ie lscariom ot s
identified employee wi _or | ’ in-the-inci i i the-

ak (SEve, O 1nSpeetten of +1.e arvea,
fon the day of the incident is discoverable. The remainder of the employee files are not

discoverable at this time (Request No. 22).

Page 3 of 10
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THE COURT FURTHER FINDS that the Defendant agreed to produce documents

related to Team Member job performance, if any, that directly relate to the incident at issue.
Hrainirg, poliu) and proeduve
However, all job perfermanceydocuments are discoverable (Request No. 23),

THE COURT FURTHER FINDS that the training matertals and policies and procedures
for the employees responsible for inspection the Walking Surface on the day of the incident at
issue are discoverable (Request No. 24).

THE COURT FURTHER FINDS that the Plaintiff’s request for “citations, warnings,
reprimands, and/or code violations [Venetian] received concerning the Premises in the five years
preceding the subject Incident through the present” is overbroad and should be limited to the

Gubjw
flooting in theﬂlobby only (Request No. 25).

THE COURT FURTHER FINDS that the Plaintiff”"s request for “documents and items

evidencing any inspection, maintenance and/or cleaning performed on the Walking Surface...”

subjest pind iy for e 24 hows befoe and
should be limited to the flooring in theylobby onlyj(Request No. 29). 4¥HV Fiw fnei dous

- 1SSve &0

THE COURT FURTHER FINDS @t Defendant filed a Countermotion requesting a
protective order be issued regarding: \énetian incident reports stemming from unrelated
incidents, team member personnel files, and construction or repairs within the Venetian.

IL.
RECOMMENDATIONS

IT IS HEREBY RECOMMENDED that Plaintiff’s Motion to Compel is GRANTED IN
PART.

IT IS HEREBY FURTHER RECOMMENDED that the Defendant shall produce the

supjed Yo apavileg log, &

entire pre-litigation claims ﬁfedwi reference to bates number. This includes, but is not limited

to, every note, email, and correspondence regarding the incident at issue. If there is no specific

Page 4 of 10
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claims file, Defendant must provide an explanation why a claims file does not exist. Defendant
must produce a privilege log for any documents deemed privileged from the claims file (Request
No. 1).

IT IS HEREBY FURTHER RECOMMENDED that the Defendant shall produce any
and all insurance policies and declarations pages, the policy amount of SIR, and whether the
policy was self-depleting (Request No. 2),

IT IS HEREBY FURTHER RECOMMENDED that at the Defendant shall produce the
prior six months’ worth of recordsand documents related to any waxing, cleaning, polishing or

ak (6 InHe suﬁj&k (o%obj. é
other maintenance of the walking surfacey Defendant shall also produce the construction and
repair documents from five years prior to the Incident to the present. The Defendant must clearly
outline what it has, what it is giving, and what it is trying to obtain. If no such documentation
exists, the Defendant must state that no such documentation exists (Request No. 7).

IT IS HEREBY FURTHER RECOMMENDED that the Defendant shall produce
evidence of any warnings to Plaintiff, such as photographs, signage, and statements. If no such
documentation exists, the Defendant must state that no such documentation exists, Defendant
must also state that a diligent inquiry was conducted and there were no documents located
responsive to this request (Request No. 14).

IT IS HEREBY FURTHER RECOMMENDED that Defendant shall produce documents

finHire sulj e
related to repairs, replacements, improvements, and/or changes to the walking surfacfhinclu ing,
but not limited to, tile replacement, from five years prior to the subject Incident to the present. If

no such documentation exists, the Defendant must state that no such documentation exists

(Request No. 13).

Page 5 of 10
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survtillanee,
IT IS HEREBY FURTHER RECOMMENDED that sub rosa documentsf,‘and information

shall be produced within 30 days after the Plaintiff’s deposition or it cannot be utilized at trial by
the Defendant for any purpose. If sub rosa is conducted after the Plaintiff’s deposition, said
document and information must be produced within 30 days of receipt by counsel. {no-smch-S
MMMMMMMMM%M@eﬂ No.
16).

IT IS HEREBY FURTHER RECOMMENDED that any documents that any party

obtains that are relevant and can be used for impeachment, including public information, must

be produced under NRCP 16.1, unlcsls sub) eo!; :o &n‘?w’i m % a prnieqs
0g I ‘ )

IT IS HEREBY FURTHER RECOMMENDED that Defendant must produce any and all

documents regarding aetion

iﬂ-&-ﬂ&fer-eend-i»t-iemrtb‘af’gny changes made to the Walking surface since the Incident,

including subsequent remedial measures. If no such documentation exists, the Defendant must
state that no such documentation exists. (Requests No. 19 and 20).

IT IS HEREBY FURTHER RECOMMENDED that the individual employee files are
who had. +he
PROTECTED WITHOUT PREJUDICE until he/she is identified as an employee withr
respensibit iy do marntrin ov ihspeck  §)

" N0

e area on the day of the incident

at rssve.
(Request No. 22).

IT IS HEREBY FURTHER RECOMMENDED that the Defendant shall produce
documents related to Team Member job performance of any specifically identified employee

with knowledge of or involvement in the incident or inspection of the area on the day of the

incident (Request No. 23).

Page 6 of 10
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IT IS HEREBY FURTHER RECOMMENDED that the Defendant shall produce
Matintepnance a
training materials and policies and procedures for the employees responsible foninspectimle
Walking Surface on the day of the incident at issue (Request No, 24),

IT IS HEREBY FURTHER RECOMMENDED that the Defendant shall produce
citations, warnings, reprimands, and/or code violations Defendant received concerning the
subject lobby flooring in the Premises in the five years preceding the subject Incident through
the present. If no such documentation exists, the Defendant must state that no such
documentation exists (Request No. 25).

IT IS HEREBY FURTHER RECOMMENDED that the Defendant shall produce
documents and items evidencing any inspection, maintenance and/or cleaning performed on the
Walking Surface in the subject lobby during the 24-hour period prior to the Incident through the
24-hour period after the subject Incident including but not limited to, any maintenance logs
(Request No. 29).

IT IS HEREBY FURTHER RECOMMENDED that Plaintifi’s Request for Sanctions is
DENIED.

IT IS HEREBY FURTHER RECOMMENDED that Defendant s Countermotion for
Protective Order is GRANTED WITHOUT PREJUDICE as to the personnel files as outlined
above and DENIED on the issues of construction/repairs and incident reports. On the issue of
incident reperts stemming from unrelated incidents, Defendant must hold an EDCR 2.34
meeting and file a separate Motion as incident reports were not addressed in Plaintiff’s
underlying Motion to Compel.

I
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IT IS HEREBY FURTHER RECOMMENDED that a status check hearing is set for July
25, 2019 in chambers,

The Discovery Commissioner, met with counsel for the parties, having discussed the
issues noted above and having reviewed any materials proposed in support thereof, hereby

submits the above recommendations.

Uul\(

DATED this €”da‘y of June, 2019, WWN

DISCOVERY COMMISSIONER

Respectfully Submitted by: Approved as to Form and Content by:
NAQVI INJURY LAW MESSNER REEVES LLP
rehseh B oagn

FARHAN R. Naovi, EsqQ. MICHAEL M. EDWARDS,'ESQ.
Nevada Bar No. 85389 Nevada Bar No. 6281
SARAH M. BANDA, Esq. DaviD P. PRITCHETT, ESQ.
Nevada Bar No. 11909 Nevada Bar No. 10959
9500 West Flamingo Road, Suite 104 8945 W. Russell Road Suite 300
Las Vegas, Nevada 89147 T.as Vegas, Nevada 89148
Attorneys for Plaintiff Attorney for Defendant
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NOTICE

Pursuant to NRCP 16.3(¢)(2), you are hereby notified that within fourteen (14) days after being
served with a report any party may file and serve written objections to the recommendations.
Written authorities may be filed with objections, but are not mandatory, If written authorities
are filed, any other party may file and serve responding authorities within seven (7) days after
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25
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27

28

being served with objections.

Objection time will expire on 5 2019.
A copy of the foregoing Discovery Commissioner's Report was:

Mailed to Plaintiff/Defendant at the following address on the day of
2019:

Elcetronically filed and served counsel on S.kk\«\l q , 2019, Pursuant to
N.E.F.C.R. Rule 9,

a lddu G

COMMISSIONER DESIGNEE
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Electronically Filed
7/23/2019 8:35 AM
Steven D. Grierson
CLERK OF THE COURT

ORDR

Michael A. Royal, Esq.

Nevada Bar No, 4370

Gregory A. Miles, Esq.

Nevada Bar No. 4336

ROYAL & MILES LLP

1522 West Warm Springs Road
Henderson Nevada 89014

Tel: (702) 471-6777

Fax: (702) 531-6777

Email: mrovali@royalmileslaw.com
Attorneys for Defendants
VENETIAN CASINO RESORT, LLC and
LAS VEGAS SANDS, LLC

DISTRICT COURT
CLARK COUNTY, NEVADA
JOYCE SEKERA, an Individual; CASENO.: A-18-772761-C
DEPT.NQ.: 25

Plaintiff,

v,

VENETIAN CASINO RESORT, LLC, d/b/a
THE VENETIAN LAS VEGAS, a Nevada
Limited Liability Company; LAS VEGAS

FINDINGS OF FACT, CONCLUSIONS OF
LAW AND ORDER GRANTING
DEFENDANTS’ MOTION FOR PARTIAL

SANDS, LLC d/b/a THE VENETIAN LAS
VEGAS, a Nevada Limited Liability Company;
YET UNKNOWN EMPLOYEE; DOES 1
through X, inclusive,

SUMMARY JUDGMENT ON MODE QOF
OPERATION THEORY OF LIABILITY

Defendants.

Defendants VENETIAN CASINO RESORT, LLC, and LAS VEGAS SANDS, LLC
(collectively Venetian), filed Defendants Motion for Partial Summary Judgment on Mode of Operation
Theory of Liability on May 21, 2019. Plaintiff filed an opposition on May 28, 2019. Defendants filed
a reply on June 18, 2019. A hearing was held on June 25, 2019, Keith E. Galliher, Jr., Esq., and
Kathleen H. Gallaghet, Esq., of The Galliher Law Firm, representing Plaintiff JOYCE SEKERA, and

Michael A. Royal, Esq., of Royal & Miles LLP, representing Venetian. Upon review of the motion,

R:AMster Case Foldert38371 8\Pleadings'dOrder (Mode of Operations MSN.wpd
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13
14
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16
17
18
19
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all responses thereto, the papers and pleadings on file, and argument presented at the hearing, the
Court heteby issues the following findings, conclusions of law and order.,
FINDINGS OF FACT

t. The Venetian Resort Hote! Casino (Fenetian property) is a Las Vegas business which
provides hotel accommodations, gaming, entertainment, bars and restaurants to guests,

2. The Venctian property does not restrict guests from moving through its premises with
food and/or drinks.

3. On November 4, 2016, Plaintiff slipped and fell in the Grand Lux rotunda area of the
Venetian property.

4. There are multiple restaurants, shops, bars and other places to purchase food and
beverages in the area surrounding the Grand Lux rotunda and throughout the Venetian Property.

3. There is no evidence that as a business owner, Venetian chose a mode of operation that
requires ifs customers/guests to perform self-service tasks traditionally petformed by Venetian
employees.

6. There is no evidence that the hazard of which Plaintiff claims to have caused or
contributed to the Subject Incident (4/eged Condition) was created by a Venetian customer ot guest
performing a self-service task traditionally conducted by employees.

7. There is no evidence in this action that the Alleged Condition was the result of a
Venetian customer or guest performing a self-service task traditionally performed by employees.

8. There are no genuine issues of material fact which preclude the Court from considering
the pending motion for partial summary judgment on the mode of operation theory of liability,

117

117

iy
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CONCLUSIONS OF LAW

9, The Self-Service Mode of Operation theory of negligence under Nevada premises
liability law is a narrowly limited exception to the law applied in circumstances where a business
owner has chosen a self-service mode of operation for its business requiring its guests/customers to
perform tasks traditionally performed by employees; and that the guest, in the performance of that task
traditionally performed by the businesses employee, caused a hazard to be present on the owner’s

premises. (See FGA, Inc. v. Giglio, [28 Nev. 271, 281, 278 P.3d 490, 496 (2012), citing Ciminski v.

Finn Corp. 13 Wn, App. 815, 537 P.2d 850, 853 (Wash. Ct. App. 1975).)

10.  There is no evidence to support a claim that Venetian chose a mode of operation that
requites its guests/customers to perform tasks traditionally performed by Venetian employees

1I.  There is no evidence to support a claim that any guest/customer of Venetian was
performing said self-service task traditionally performed by a Venetian employee that caused the
hazardous condition of which Plaintiff complains, to be present at the Venetian premises,

12. The absence of evidence that the Alleged Conditicn was the result of a Venetian
customer or guest performing a self-service task that was traditionally performed by employees is
dispositive to application of the mode of operation approach.

13, The mere fact that the Venetian property sells food and beverages to patrons who are
then allowed to move about the premises is not enough to apply the mode of operation theory of
liability under Nevada law.

ORDER

IT 1S HEREBY ORDERED, ADJUDGED AND DECREED that Defendants Motion for
Partial Summary Judgment on Mode of Operation Theory of Liability is GRANTED.

i

1
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IT IS FURTHER HEREBY ORDERED, ADJUDGED AND DECREED that Plaintiff is

precluded from baving the j _|ury instructed on the mode of opamtlon theory of liability at trial.

pr@m\ivcoum JUDGE
C@' iewed by:

Michiae al >
Ne  Wo. 4370
Gre ilgg, Bsq.

Nevada Bar No. 4336

1522 W. Warm Springs Road
Henderson, NV 89014

Atiorneys for Defendarnts

VENETIAN CASINO RESORT, LLC and
LAS VEGAS SANDS, LLC

THE GWM

Keith E. Galliher, Jr., Esq.
Nevada Bar No. 220

1850 E, Sahara Avenue, Suite 107
Las Vegas, NV 89014

Atiorneys for Plaimtiff

JOYCE SEKERA

R-AMpster Case Folde\38371 RiPlasdinga Order {Made of Operations Mﬁ]!wpd
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UNITED STATES SECURITIES AND EXCHANGE COMMISSION
Washington, D.C. 20549

Form 10-K
ANNUAL REPORT PURSUANT TO SECTION 13 OR 15(d) OF THE SECURITIES EXCHANGE ACT OF 1934

For the fiscal year ended December 31, 2018
or

O TRANSITION REPORT PURSUANT TO SECTION 13 OR 15(d) OF THE SECURITIES EXCHANGE ACT OF 1934

For the transition period from to
Commission file number 001-32373

LAS VEGAS SANDS CORP.

(Exact name of registrant as specified in its charter)

Nevada 27-0099920
(State or other jurisdiction of (IRS Employer
fticorporation or organization) Identification No.)
3355 Las Vegas Boulevard South
Las Vegas, Nevada 89109
(Address of principal executive offices) (Zip Code)

Registrant's telephone number, including area code:
(702) 414-1000
Securities registered pursuant to Section 12(b) of the Act:

Title of Each Class Name of Each Exchange on Which Registered
Common Stock ($0.001 par value) New York Stock Exchange
Securities registered pursuant to Section 12(g) of the Act:
None

Indicate by check mark if the registrant is a well-known seasoned issuer, as defined in Rule 405 of the Securities Act. Yes 8 No O

Indicate by check mark if the registrant is not required to file reports pursuant to Section 13 or Section 15(d) of the Act. Yes 0 No

Indicate by check mark whether the registrant (1) has filed all reperts required to be filed by Section 13 or 15(d) of the Securities Exchange Act of
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