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  1       Q.   And I understand that.

  2            In this particular case, you had done a site

  3   inspection and you'd received documents like you have in

  4   this case.

  5       A.   Okay.

  6       Q.   And you reviewed the area at least enough to

  7   prepare this affidavit.

  8            You agree?

  9       A.   I do.

 10       Q.   Okay.  Then paragraph 4 says, "Based on my

 11   review to date, however, I can state with a reasonable

 12   degree of probability that the walking surface at issue

 13   is safe for ambulation when dry."

 14            Do you see that?

 15       A.   I do.

 16       Q.   And that's your testimony, at least in -- and

 17   we'll get to your report.  But your testimony, as I

 18   understand it, is that the marble floor, whether it's

 19   exterior or interior, is safe when dry, the marble floor

 20   at the Venetian; correct?

 21       A.   That's been my experience, yes.

 22       Q.   All right.  Okay.  You also stated here in the

 23   same paragraph, "I can further state that the area,

 24   although controlled by the Venetian, can be accessed

 25   from various points in areas over which the Venetian
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  1   falls more so than other kind of footwear?

  2       A.   They can.

  3       Q.   So it's not always your opinion that footwear

  4   is not a primary causal factor?

  5       A.   I think we discussed that earlier.  It could be

  6   a contributing factor, but I don't believe that was the

  7   case in this situation.

  8       Q.   Okay.  If a jury were to determine that the

  9   area where the plaintiff slipped and fell was dry, your

 10   opinion would be that -- would be what?

 11       A.   That the floor was slip resistant.

 12            MR. KUNZ:  Objection.  Speculation.

 13            Go ahead.

 14            THE WITNESS:  If it was dry, that the floor was

 15   slip resistant as tested.

 16   BY MR. ROYAL:

 17       Q.   And that the floor did not cause the

 18   plaintiff's fall?

 19            MR. KUNZ:  Same objection.

 20   BY MR. ROYAL:

 21       Q.   Would that be your opinion?

 22       A.   I think that would be reasonable, yes, sir.

 23       Q.   All right.  I think you -- on page 2 of your

 24   rebuttal report, you dismiss the Burnfield and Power

 25   study just because it happened in a laboratory, it was
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  1   dynamic coefficient of friction that's been -- they make

  2   reference to a 2014 --

  3       A.   Yes.  I have seen multiple articles like that,

  4   but, again, that presumes that someone is sliding across

  5   the floor and then proceeds to slip.  No relation to

  6   static friction.

  7       Q.   Okay.  All right.  Let's go to the last page of

  8   your May 30th, 2019, report.  Look at the last

  9   paragraph.

 10       A.   Yes, sir.

 11       Q.   It reads, "It should also be noted that the

 12   Venetian Hotel Casino has experienced 196 slip-and-fall

 13   events between January 1st, 2012, to August 5th, 2016,

 14   with the majority of those events occurring on the

 15   marble flooring within the same approximate area as

 16   plaintiff's slip-and-fall."

 17            Did I read that correctly?

 18       A.   You did.

 19       Q.   What information are you drawing from?

 20       A.   I'm drawing from -- and this is post-December

 21   report.  And everything that I base my initial opinions

 22   and conclusions are based on the materials sent to me at

 23   that time.

 24            When I prepared this report, I was provided by

 25   Mr. Galliher's office a spreadsheet, a run sheet of
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  1   slip-and-fall events within that referenced time period

  2   at that same approximate area as Plaintiff's

  3   slip-and-fall.

  4       Q.   Did you bring that with you today?

  5       A.   I don't believe so.  It was sent to me via an

  6   e-mail.

  7       Q.   Okay.  If you relied on that, why didn't you

  8   make reference to that document, that information at the

  9   outset of your report of May 30th, 2019?

 10       A.   Just seemed the appropriate place to put it was

 11   at the end of the report.

 12       Q.   I mean, this is a rebuttal report.

 13       A.   Yes.

 14       Q.   And so as a rebuttal report, it is intended to

 15   rebut, as you're understanding --

 16       A.   Yes.

 17       Q.   -- opinions provided by Dr. Hayes; correct?

 18       A.   Yes.

 19       Q.   This information of 196 slip-and-fall events

 20   was not provided in Dr. Hayes' initial report; correct?

 21   That's not where you got the information?

 22       A.   Correct.  That is true.

 23       Q.   This is additional information that you

 24   received from Mr. Galliher; correct?

 25       A.   Yes, sir.
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  1       Q.   You didn't look at the actual reports, you just

  2   saw a spreadsheet?

  3       A.   Correct.

  4       Q.   Is that a spreadsheet that you can produce?

  5   You can produce it, right, after this deposition today?

  6       A.   If it has not auto-erased itself, yes, sir, I

  7   can do that.

  8       Q.   Okay.  I'm going to ask you to do that --

  9       A.   Okay.

 10       Q.   -- since it's referenced in your report.

 11       A.   Sure.

 12       Q.   You make the comment here, "same approximate

 13   area."

 14       A.   Yes, sir.

 15       Q.   What are you talking about?  What area?  Is it

 16   the whole property or is it just in the Grand Lux

 17   rotunda?  Where is it?

 18       A.   Within the Grand Lux area, based on what I

 19   reviewed in the details of each recorded incident.

 20       Q.   So you're -- I'm sorry.  You say, "The details

 21   of each recorded incident."

 22            Tell me what the spreadsheet looks like.

 23       A.   Well, a spreadsheet is a typical spreadsheet.

 24   It starts at a certain date and month, year.  It

 25   specifies a location.  It shows a slip-and-fall and it
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  1   just continues on like that within that same general

  2   location.  That's how it was arranged as a spreadsheet.

  3       Q.   Okay.  So did it identify people by name?

  4       A.   That, I don't recall.  I think it was more

  5   event oriented, but it could have.

  6       Q.   Would it have included Lobby 1, Lobby 2, Lobby

  7   3, that kind of information?

  8       A.   Yes, sir, I believe it did.

  9       Q.   Would it have included areas like the Grand

 10   Hall, the front desk, the porte-cochère?

 11       A.   No.  It was simply addressed to the marble

 12   flooring, and as I recall, the vast majority were in the

 13   same general areas as Plaintiff's fall.  I would have to

 14   pull the spreadsheet out to refresh my memory.

 15       Q.   Would you consider the Carol Smith fall to be

 16   in the same general area as Plaintiff's fall?

 17       A.   Yes, sir.

 18       Q.   So in your opinion, at least, based on your

 19   testimony, so I understand, when you say "same

 20   approximate area," the area where Carol Smith fell would

 21   be within this Grand Lux rotunda area?

 22       A.   Yes, sir.

 23       Q.   Okay.  So you're saying, then, as I understand

 24   it, you received information from Mr. Galliher that

 25   there were 196 slip-and-fall events between January 1st,
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  1   2012, and August 5th, 2016, occurring in the vicinity of

  2   the Grand Lux rotunda?

  3       A.   Essentially that's correct, yes, sir.

  4       Q.   Okay.  So I'm clear, do you know where the

  5   Grand Hall is, the entryway to the property?

  6       A.   To the property, yes, sir.

  7       Q.   So when you enter the property, there's a

  8   fountain, there's the front desk --

  9       A.   Yes, sir.

 10       Q.   -- there's a concierge desk to the right, and

 11   then if you go to the left as you enter, there's a huge

 12   grand hall with paintings on the ceiling.

 13       A.   There is, sir.

 14       Q.   Right?

 15       A.   Yep.

 16       Q.   All right.  So when you say "same approximate

 17   area," if there were slip-and-falls there, they would be

 18   separate from the 196 slip-and-falls.

 19            Would that be right?

 20       A.   I believe that's accurate.

 21       Q.   And if somebody slipped and fell somewhere in

 22   the front desk area, that would not be part of this

 23   196 --

 24       A.   I believe --

 25       Q.   -- number?
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DISTRICT COURT

CLARK COUNTY, NEVADA

Joyce Sekera, )
)

   Plaintiff, )
)   Case No. A-18-773761

vs. )   Dept. No. XXV
)

Venetian Casino Resort, LLC, )
)

Defendant. )

Before the Honorable KATHLEEN E. DELANEY
Tuesday, May 14, 2019, 9:00 A.M.

Reporter's Transcript of Proceedings

OBJECTION TO DISCOVERY COMMISSIONER'S REPORT

APPEARANCES:

For the Plaintiff: KEITH E. GALLIHER, JR., ESQ.
KATHLEEN GALLAGHER, ESQ.  

 Attorneys at Law 

For the Defendant: MICHAEL A. ROYAL, ESQ.
Attorney at Law

REPORTED BY:  RENEE SILVAGGIO, C.C.R. No. 122
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information that should be readily available to anyone who sues 

the Venetian. 

THE COURT:  Just to be clear, it wasn't 

Attorney's Eyes Only.  It was okay to be seen by experts and -- 

MR. GALLIHER:  Experts and -- 

THE COURT:  -- and the client. 

MR. GALLIHER:  -- and shared with other 

attorneys who have lawsuits against Venetian. 

THE COURT:  Yeah.  But, no, I'm not talking 

about your position. 

I was talking about -- because when you said 

that it was -- the Protective Order was you and no one else, I 

just wanted to clarify that it was for litigation purposes in 

this litigation. 

MR. GALLIHER:  Yes. 

THE COURT:  So it would have been inclusive of 

experts in this litigation and staff of the counsel in this 

litigation. 

It was just not to be shared outside of anybody 

necessary for this litigation, because there are -- there's a 

difference between an Attorney's Eyes Only request and a 

request where the client and the expert can see it.  

MR. GALLIHER:  Understood.  No, this is not an 

attorney's only request. 

This was you can use it in litigation but you 
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can't use it outside the litigation.  You can't give it to 

anybody else who's involved in litigation against the Venetian.  

You have to keep it in this litigation. 

And my response was:  I can't agree to that 

because I do not think that a Protective Order is proper in 

this case given the nature of what we're asking for, injury 

incident reports. 

There are a number of pending lawsuits against 

the Venetian as a result of these floors and people slipping on 

these floors.  

And, I mean, the Court should be aware that as 

members of the Nevada Justice Association, we all share 

information concerning our cases.  We share briefing, we share 

experts and we share discovery that, in fact, we collected in 

our case. 

And as the Court would note from the objection 

that we filed, and by the way, giving credit where credit is 

due, Kathleen wrote the objection.  She researched it and wrote 

it.  And I thought she did an excellent job. 

The bottom line is that the cases in this 

country are uniform, that a Protective Order is not proper in a 

situation like this because what it does is it increases 

discovery costs. 

For example, in this case, I received 64 prior 

fall reports redacted.  Attorney Goldstein had another case 
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against the Venetian.  He received 32.  Same time frames. 

What happened when I got my redacted reports, I 

exchanged them with him.  He sent them to me -- and by the way, 

there was no Protective Order in place.  There was no motion 

practice in place, despite what's being represented. 

THE COURT:  I was going to say because I do have 

a counter motion for you -- 

MR. GALLIHER:  Yeah.  I know.

THE COURT:  -- to comply with the Court order 

and a counter motion for sanctions related --

MR. GALLIHER:  This was done right upfront.  The 

minute I got the information, I -- I exchanged it with counsel.  

George Bochanis also got a set.  He exchanged a set.  

So what we did is we got a set and compared 

notes.  And lo and behold, what we find is I don't have four of 

the reports that Mr. Goldstein has.  He doesn't have 35 of the 

reports that I have.  And Mr. Bochanis has about 11 that I 

don't have. 

So what we're finding is this -- and the 

interesting thing about this is that the Venetian, when they 

defend these cases, they always retain different defense firms.  

So they don't retain the same firm to represent them in 

defending these cases. 

Now, why do I think that's the case?  

Well, gee, if you have an ethical defense lawyer 
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