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must show good cause by demonstrating a particular need for the protection sought.™ Beckman
Indus., Inc., v. Int'l Ins. Co., 966 F.2d 470, 476 (9th Cir. 1992). Rule 26(c) requires more than

“broad allegations of harm, unsubstantiated by specific examples or %ﬁ%ﬁ%@%ﬁﬁf’i@g see

a.m.

also Cipollone, 785 F.2d at 1121; Lewis v. St Luke's Hosp. Ass'n, ElizZabeth A&thBrewpp7).
Springs v. Ally Fin. Inc., 684 F. App'x 336, 338 (4th Cir.), cert. dcnied,qgﬁg(. &f ﬁmqgmea? 9(!'1 I
119 (2017). Rather. “the seeking protection from disclosure must “allege specific prejudice or|
harm.” In re Roman Catholic Archbishop of Portland in Oregon. 661 ¥.3d 417, 424 (9th Cir, 2011}
If the party proves such harm will result from disclosure of the discovery documents, then the Court
must “balance “the public and private interests to decide whether maintaining a protective order is
necessary.” Id. (guoting Phillips v. Gen. Motors Corp., 307 F.3d 1206, 1211 (9th Cir.2002) (internal
quotations omitted). No longer can the time-honored cry of *fishing expedition” serve to preclude aj
party from inquiring into the facts underlying his opponent's case. Mutual knowledge of all the
relevant facts gathered by both parties is essential to proper litigation. To that end. either party may
compel the other to disgorge whatever facts he has in his possession.” Washoe County Board of

School Trustees v. Pirhalu, 84 Nev. 1, 6, 435 P.2d 756, 759 (1968).

B. The Discovery Commissioner Should Deny Defendant’s Motion for a Protective
Order Because Venetian Has Not Shown Good Cause

Defendant’s entire argument for a protective order is as follows:

Defendants have always objected to Plaintiff’s demand for subscquent incident
reports. Plaintiff's latest request is overly broad in that is not sufficiently limited in
time, limited to the subject area, limited to factually similar facts, ect. Plaintiff simply
demands everything.

(Defendant’s Opp. at 27:24-28:2.)

Venetian’s cry that Plaintiff's request for production is “overly broad in that is not
sufficiently limited in time, limited to the subject area. limited to facts, ect,” is exactly what the 3%,
4%, 6™ and 9" Circuits meant when they stated “broad allegations of harm, unsubstantiated by
specific examples or articulated reasoning.” Venctian's argument does not explain how l-’laimiﬁ‘.J
request is not “limited to facts.” Plaintiff and this Honorable Court have no idea what “facts']

Venetian even refers to. Venetian's argument does not explain what “limited to the subject arca’
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means. Venetian’s argument does not describe why Plaintiff's request is “not sufficiently limited iny
time.” Finally, Plaintiff the Court can only guess at to what Venetian means by “ect.” Venetian's two
sentence explanation as to why good cause exists is grossly inadequate to satisfy the burden of proof
as it is too broad, too vague and lacks specific examples and articulated reasoning. For this reason
alone, Venetian's motion for a protective order should be denied.

Venetian also improperly attempts to re-litigate an issue which the Court previously decided
in Plaintiff’s objection to Venetian's initial motion protective order. Parties cannot “file immediate,
repetitive, serial motions until the right circumstances or the right judge allows them to achieve o
different result, based on essentially the same facts.” Mosley v. Figliuzzi, 113 Nev. 51. 58, 930 P.2d
1110. 1114 (1997), overruled on other grounds by Castle v. Simmons, 120 Nev. 98, 86 P.3d 1042
(2004); see also Nance v. Ferraro, 418 P.3d 679, 684 (Nev. App. 2018) (“Parties may not file

repetitive, serial mations seeking to relitigate the same issues based on the same underlying facts.”
Venetian’s initial motion for a protective order argued “Reports of prior slip and fall incidents
which occurred on different circumstances, and on different dates, in_different areas of the
property have no relevancy to the issue of whether Venetian had notice,” (Defendant’s Mot. for g
Protective Order dated Feb. 1, 2019 at 7:25-8:1.) In response to Plaintiff’s objection to the Discovcry]
Commissioner’s report and recommendations Venetian then: “Reports of prior slip and fall
incidents, which occurred on different circumstances. and on different dates, in different areas of
the property have no relevancy to the issue of whether Venetian had notice.” (Defendant’s Rspn. to
Plt’s Obj. to the DCRR dated Apr. 23, 2019 at 17:13-15.) At the hearing on the objection. the Court
did not limit the scope of Plaintiff's request for production in relation to factually similar
circumstances (wet vs. dry floor slips and falls as Venetian requested) or only to the immediate arear
of Plaintiff's fall (in the Grand Lux Café rotunda). As Venetian previously raised this argument
before the Discovery Commissioner and the Court, the proper place for it is a motion for
reconsideration, not a new motion for a protective order.

1
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. The Discovery Commissioner Should Deny Venetian's Motion Because The
Information Sought Is Relevant to Venetian's Conscious Disregard of a Known|
Hazard

A plaintiff may recover punitive damages when the evidence demonstrates that the defendant
acted with “malice, express or implied.” Wyeth v. Rowatt, 126 Nev. Adv. Rep. 44, 244 P.3d 765, 783
(2010) guoring NRS 42.005(1). **Malice, express or implied,” means conduct which is intended to
injure a person or despicable conduct which is engaged 1n with a conscious disregard of the rights or
safety of others.” /d. quoting NRS 42.001(3) (emphasis added). “A defendant has a ‘conscious
disregard® of a person’s rights and safety when he or she knows of ‘the probable harmful
consequence of a wrongful act and a willful and deliberate failure to act to avoid those
consequences.’ ” Id. quoting NRS 42.001(1).

Prior incident reports from January 1, 2000 to present arc rclevant to show Venctian
consciously disregarded the safety of its customers when it failed to increase the marble floors' slip
resistance floors after receiving notice of the hazard from hundreds of customers. Prior incident
reports dating back to 2000 show a pattern of repeated notice and failure on Venetian's part to take
any action.

Additionally, former Venetian executive Ms. Tonomah testified the Venetian ripped up the
carpet casino walkways and replaced them with marble around 2007 or 2008. In other words.
Venetian not only consciously disregarded the dangerous condition of their marble floors. but they
actually added to the hazard by significantly increasing the square footage marble in their casino. By
choosing to replace carpet with marble Venetian made all 20 ycars of incident reports relevant to
Plaintiff’s punitive damages claim. Incident reports from before 2007 or 2008 are relevant to show
Venetian knew slips and falls occurred at a lower rate when carpet covered their casino floor.
Incident reports from after 2007 or 2008 are relevant to show the spike in incidents caused by
Venetian's decision to install additional marble flooring and corresponding increase. Based upon
this trend, Plaintiff anticipates she will find internal documents, memorandum or reports indicating
concern regarding the increased number of incidents and/or the safety of the new marble floors.

These documents are relevant to show the Venetian knew marble was dangerous but nonethelcss
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consciously choose to add more of it or they realized the marble was dangerous and failed to switch

it back to carpet.

Interestingly. Venetian anticipated this argument from Plaintiff: numerous witnesses recently

testificd marble is not more slippery than carpet:

Q: When we talk about the marble floors when wet. versus the carpeted floors
when wet, which one is the most slippery?

A [t's the same, basically.

Q: All right. So your testimony is that a carpeted floor, when wet. would be as
slippery?
As Yeah.

{Deposition of Kecia Powell, attached as Exhibit *5” at 19:21-20:10.)

i So as you testify here today, do you think that a marble floor when wet is any
more dangerous than any other surface when wet?

A: I would have to say no.

Q: All right. So the answer to my question is no, you don't believe the marble
floor is any more dangerous?

Al No.

(Deposition of Pete Krueger, attached as Exhibit “6™ at 19:21-20:10.) Common sense
however, tells us otherwise: marble floors are more slippery and theretore more dangerous
than carpet.

In sum, because Venetian choose to replace a safe floor with a more dangerous marble floor.
the incident reports from 2000 to present are relevant and discoverable. Moreover, the other
documents in Plaintiff’s requests for production 23-27 (i.e. are also discoverable because conscious
disregard has no time limit. Any document that indicates Venetian knew its marble floors were
hazardous and consciously decided to do nothing about — whether dated January 1. 2000 or January
1. 2016 — is admissible and relevant to prove Plaintiff’s case for punitive damages. As all documcnts
Plaintiff requested in her requests for production nos. 23-27 and 35 are relevant to the case at hand.

the Discovery Commissioner should deny Venetian's motion for a protective order on the same.

Vi
I
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D. The Discovery Commissioner Should Deny Venetian's Motion Because Th
Information Sought Is Relevant to the Jury’s Determination of the Amount o
Punitive Damages

Nevada follows the federal factors to determine whether a punitive damages award violate

the due process clause. Bongiovi v. Sullivan, 122 Nev. 556, 582-83, 138 P.3d 433, 451-52 (2006).
The three factors are: (1) the degree of reprehensibility of the defendant's conduct. (2) the ratio of
the punitive damage award to the actual harm inflicted on the plaintiff, and (3) how the punitive
damages award compares to other civil or criminal penalties that could be imposed for comparablc
misconduct.” Id. at 452. (internal quotations omitted).

“[T]he most important indicium of the reasonableness of a punitive damages award is the
degree of reprehensibility of the defendant's conduct.™ BMW of N. Am.. Inc. v. Gore. 517 U.S. 559
575,116 8, Ct. 1589, 1599, 134 L. Ed. 2d 809 (1996). *“This principle reflects the accepted view that
some wrongs are more blameworthy than others.” Id For example. repeated misconduct is morg

reprehensible than a single action:

Certainly. evidence that a defendant has repeatedly engaged in prohibited conduct
while knowing or suspecting that it was unlawful would provide relevant support for
an argument that strong medicine is required to cure the defendant's disrespect for
the law. Our holdings that a recidivist may be punished more severely than a first
offender recognize that repeated misconduct is more reprehensible than an individual
instance of malfeasance.

Id A1576-77, 116 S. Ct. 1599-600.

More importantly, the Nevada civil jury instruction on punitive damages instructs jurors:

The law provides no fixed standards as to the amount of such punitive
damages. but leaves the amount to the jury’s sound discretion, exercised without
passion or prejudice.

In arriving at any award of punitive damages. you are to consider the
following:

1. The reprehensibility of the conduct of the defendant;

2. The amount of punitive damages which will have a deterrent effect on the

defendant in the light of defendant’s financial condition.

(NEV. 1.1 10.20 BAJI 14.71) To determine the reprehensibility of the defendant’s conduct. we

consider, among other factors, whether “the conduct involved repeated actions or was an isolated

incident.” Stare Farm Mut. Auito, Ins. Co.v. Campbell, 538 U.S. 408,409, 123 S. Ct. 1513, 1516,

15

VEN 1884



THE GALLIHER LAW FIRM

1850 E. Szshara Avenue, Suite 107

Las Vegas, Nevada 89104

702-735-0049 Fax: 702-735-0204

4

o8 =1 Sh WL

i0
11
12
13
14

155 L. Ed. 2d 585 (2003): see also Wyeth v. Rowatt. 126 Nev. 446, 475, 244 P.3d 765. 785 (2010)
(considering the defendant’s “conduct involved repeated actions™ when analyzing the
reprehensibility.)

Here, Plaintiff secks evidence — incident reports and other documents related to the slip
resistance of the marble floors dating back to 2000 — that directly related to the “reprehensibility™ of
Venetian's conduct, The more times individuals notified Venetian of the hazardous condition of
their marble floors, the more reprehensible Venetian's conduct and the more punitive damages
Nevada instructs the jury to award. Similarly, the more times Venetian acknowledged hazardous
condition of their marble floors and failed to remedy it the more reprehensible Venetian's conduct
and the more punitive damages Nevada instructs the jury to award. As each prior incident shows
another time Venetian was notified of the issue, all prior incidents are relevant to the jury's
determination of the amount of punitive damages. Similarly, each unfavorable slip test report.,
correspondence or other document acknowledging are relevant to the jury's determination of the
amount of punitive damages . Thus, because the incident reports and other documents from 2000 to
present go directly to the reprehensibility of Venetian's conduct, they are discoverable.

IV. CONCLUSION

Based on the foregoing, Plaintiff respectfully requests this Court (1) grant her motion to

compel testimony and documents: (2) deny Venetian's countermotion to compel documents from

Mr. Jennings as moot and (3) deny Venetian's countermotion for a protective order.

DATED this 2 day of July, 2010

THE GALLIHER LAW FIRM

Nevada Bar Number 22?)‘:[
Kathleen H. Gallagher. Esq.
Nevada Bar Number 15043

1850 E. Sahara Avenue. Ste. 107
Las Vegas, Nevada 89104
Attorney for Plaintiff
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that I am an employee of THE GALLIHER LAW FIRM and that service of a

true and correct copy of the above and forepgoing PLAINTIFE’S REPLY IN SUPPORT OF HER

MOTION TO COMPEL TESTIMONY AND DOCUMENTS, OPPOSITION TO

DEFENDANTS’ MOTION TO COMPEL DOCUMENTS FROM JENNINGS AND

OPPOSITION TO DEFENDANTS® MOTION FOR A PROTECTIVE ORDER was served on

the ls_'v_ day of July. 2019, to the following addressed parties by:
____ Farst Class Mail, postage prepaid from Las Vegas. Nevada pursuant to N.R.C.P 5(b)
~ Facsimile. pursuant to EDCR 7.26 (as amended)
Eleetronic Mail/Electronic Transmission
Hand Delivered to the addressee(s) indicated
_ Receiptof Copyonthis __ dayof July 2019,

acknowledged by.

Michael A. Royal, Esq.
Gregory A. Miles, Esq.
ROYAL & MILES LLP
1522 W. Warm Springs Road
Henderson, Nevada 89014
Attorneys for Defendants

An Employee of THE GAI#TIER LAW FIRM
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Electronically Filed
7/9/2019 1:03 PM
Steven D. Grierson

CLERK OF THE COUE ;
DCRR Cﬁ“"‘ '

FARHANR. Nagvi

Nevada Bar No. 8589

SARAH M, BaNDA

Nevada Bar No. 11909
NAQVIINJURY LAW

9500 West Flamingo Road, Suite 104
Las Vegas, Nevada 89147
Telephone: (702) 553-1000
Facsimile: (702) 553-1002
naqvi@naqvilaw.com

sarah{@naqvilaw.com
Attorneys for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA
ANGELICA BOUCHER, individually, Case No.: A-18-773651-C
Dept. No.: X
Plaintiff,
DISCOVERY COMMISSIONER’S
V5. REPORT AND RECOMMENDATION

VENETIAN CASINO RESORT, LLC d/b/a
VENETIAN RESORT HOTEL CASINO
d/b/a THE VENETIAN d/b/a THE
VENETIAN/THE PALAZZO; LAS VEGAS
SANDS, LLC d/b/a VENETIAN RESORT
HOTEL CASINO / PALAZZ0O RESORT
HOTEL CASINO d/b/a THE VENETIAN
CASINO d/b/a VENETIAN CASING
RESORT; LAS VEGAS SANDS CORP.;
DOES 1 through 100 and ROE
CORPORATIONS 1 through 100, inclusive,

Defendants.
HEARING DATE: June 14, 2019
HEARING TIME: 9:30 a.m.
Counsel for Plaintiff: SARAH M. BANDA, EsQ. of NAQVI INJURY LAW
Counsel for Defendant: MICHAEL M. EDWARDS, EsQ. of MESSNER REEVES LLP
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FINDINGS

The matter having come on for hearing on June 14, 2019 at 9:30 a.m., on Plaintiff’s First
Motion to Compel Production of Documents, and Request for Sanctions on an Order Shortening
Time (“Motion to Compel”), filed on June 7, 2019, and Defendant’s Opposition and
Countermotion for Protective Order, filed on June 13, 2019, the Court having considered all
pleadings on file associated therewith; there being good cause appearing, the Discovery
Commissioner finds and recommends as follows:

THE COURT HEREBY FINDS that the JCCR was filed in this case on August 13, 2018,

THE COURT FURTHER FINDS Plaintiff propounded her first set of requests for
production of documents on Defendant on October 18, 2018 and Defendant provided responses
on December 4, 2018,

THE COURT FURTHER FINDS that Plaintiff served a letter on Defendant outlining the
deficiencies in Defendant’s Responses to Plaintiff’s First Request for Production on December
10, 2018, which included but was not limited to a request for Defendant to produce the
insurance policies.

THE COURT FURTHER FINDS that the Defendant did not supplement the responses
thereafter.

THE COURT FURTHER FINDS that the Defendant’s general stafement that
“[r]lesponding Defendant does not have any documents responsive to this request at this time,” is
insufficient and leaves potential loopholes based upon the caveat “at this time.”

THE COURT FURTHER FINDS that the Defendant must produce the applicable

and dédaration panes (&
insurance policiesy(Request No. 2) under NRS 16.1(a)(1)(A)(v), NRCP 16.1(a)(1)(D), Vanguard

Page 2 of 10
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Piping v. Eight Jud. Dist. Ct., 129 Nev. 602, 309 P.3d 1017 (2013), and pursuant to the @
Plaintiff’s written discovery request. 1okbe mﬁvw
THE COURT FURTHER FINDS that the claims file is djscoverable/'and must be

produced with a privilege log, if a privilege log is applicable (Request No. 1).

THE COURT FURTHER FINDS that the parties stipulated that the Defendant will
provide the prior six months’ worth of record and documents related to any waxing, cleaning,
polishing or other maintenance of the walking surface. However, Plaintiff still seeks the
construction and repair documents, which are also discoverable (Request No. 7).

THE COURT FURTHER FINDS that any documents related to any warning provided to
Plaintiff regarding the subject condition are discoverable (Request No. 14).

THE COURT FURTIIER FINDS that that parties have stipulated that Defendant will
provide documents related to changes to the walking surface, such as tile replacement, However,
changes made to the walking surface, such as subsequent remedial measures, and any changes to
the walking surface are discoverable (Request No. 15). Subsequent incident reports do not need
tobe provided, beauwse ligpid v & walkway is a +Hrensicut conitron. &)

THE COURT FURTHER FINDS that sub rosa video surveillance and research are
discoverable and must be prodyced (Request No. 16),s— wAtHs ¢ h 30 da‘fS 5F+e
PlaniiH < thon O -willlee wh ' li2ed at-ftial.

THE COURT FURTHER FINDS that subsequent remedial measures are discoverable
{Requests No. 19 and 20).

THE COURT FURTHER FINDS that the individual employee files of any specificall
who was heSponsilale fov maintCraince of +ie lscariom ot s
identified employee wi _or | ’ in-the-inci i i the-

ak (SEve, O 1nSpeetten of +1.e arvea,
fon the day of the incident is discoverable. The remainder of the employee files are not

discoverable at this time (Request No. 22).

Page 3 of 10
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THE COURT FURTHER FINDS that the Defendant agreed to produce documents

related to Team Member job performance, if any, that directly relate to the incident at issue.
Hrainirg, poliu) and proeduve
However, all job perfermanceydocuments are discoverable (Request No. 23),

THE COURT FURTHER FINDS that the training matertals and policies and procedures
for the employees responsible for inspection the Walking Surface on the day of the incident at
issue are discoverable (Request No. 24).

THE COURT FURTHER FINDS that the Plaintiff’s request for “citations, warnings,
reprimands, and/or code violations [Venetian] received concerning the Premises in the five years
preceding the subject Incident through the present” is overbroad and should be limited to the

Gubjw
flooting in theﬂlobby only (Request No. 25).

THE COURT FURTHER FINDS that the Plaintiff”"s request for “documents and items

evidencing any inspection, maintenance and/or cleaning performed on the Walking Surface...”

subjest pind iy for e 24 hows befoe and
should be limited to the flooring in theylobby onlyj(Request No. 29). 4¥HV Fiw fnei dous

- 1SSve &0

THE COURT FURTHER FINDS @t Defendant filed a Countermotion requesting a
protective order be issued regarding: \énetian incident reports stemming from unrelated
incidents, team member personnel files, and construction or repairs within the Venetian.

IL.
RECOMMENDATIONS

IT IS HEREBY RECOMMENDED that Plaintiff’s Motion to Compel is GRANTED IN
PART.

IT IS HEREBY FURTHER RECOMMENDED that the Defendant shall produce the

supjed Yo apavileg log,

entire pre-litigation claims ﬁfedwi reference to bates number. This includes, but is not limited

to, every note, email, and correspondence regarding the incident at issue. If there is no specific

Page 4 of 10
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claims file, Defendant must provide an explanation why a claims file does not exist. Defendant
must produce a privilege log for any documents deemed privileged from the claims file (Request
No. 1).

IT IS HEREBY FURTHER RECOMMENDED that the Defendant shall produce any
and all insurance policies and declarations pages, the policy amount of SIR, and whether the
policy was self-depleting (Request No. 2),

IT IS HEREBY FURTHER RECOMMENDED that at the Defendant shall produce the
prior six months’ worth of recordsand documents related to any waxing, cleaning, polishing or

ak (6 InHe suﬁj&k (o%obj. é
other maintenance of the walking surfacey Defendant shall also produce the construction and
repair documents from five years prior to the Incident to the present. The Defendant must clearly
outline what it has, what it is giving, and what it is trying to obtain. If no such documentation
exists, the Defendant must state that no such documentation exists (Request No. 7).

IT IS HEREBY FURTHER RECOMMENDED that the Defendant shall produce
evidence of any warnings to Plaintiff, such as photographs, signage, and statements. If no such
documentation exists, the Defendant must state that no such documentation exists, Defendant
must also state that a diligent inquiry was conducted and there were no documents located
responsive to this request (Request No. 14).

IT IS HEREBY FURTHER RECOMMENDED that Defendant shall produce documents

finHire sulj e
related to repairs, replacements, improvements, and/or changes to the walking surfacfhinclu ing,
but not limited to, tile replacement, from five years prior to the subject Incident to the present. If

no such documentation exists, the Defendant must state that no such documentation exists

(Request No. 13).
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survtillanee,
IT IS HEREBY FURTHER RECOMMENDED that sub rosa documentsf,‘and information

shall be produced within 30 days after the Plaintiff’s deposition or it cannot be utilized at trial by
the Defendant for any purpose. If sub rosa is conducted after the Plaintiff’s deposition, said
document and information must be produced within 30 days of receipt by counsel. {no-smch-S
MMMMMMMMM%M@eﬂ No.
16).

IT IS HEREBY FURTHER RECOMMENDED that any documents that any party

obtains that are relevant and can be used for impeachment, including public information, must

be produced under NRCP 16.1, unlcsls sub) eo!; :o &n‘?w’i m % a prnieqs
0g I ‘ )

IT IS HEREBY FURTHER RECOMMENDED that Defendant must produce any and all

documents regarding aetion

iﬂ-&-ﬂ&fer-eend-i»t-iemrtb‘af’gny changes made to the Walking surface since the Incident,

including subsequent remedial measures. If no such documentation exists, the Defendant must
state that no such documentation exists. (Requests No. 19 and 20).

IT IS HEREBY FURTHER RECOMMENDED that the individual employee files are
who had. +he
PROTECTED WITHOUT PREJUDICE until he/she is identified as an employee withr
respensibit iy do marntrin ov ihspeck  §)

" N0

e area on the day of the incident

at rssve.
(Request No. 22).

IT IS HEREBY FURTHER RECOMMENDED that the Defendant shall produce
documents related to Team Member job performance of any specifically identified employee

with knowledge of or involvement in the incident or inspection of the area on the day of the

incident (Request No. 23).

Page 6 of 10
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IT IS HEREBY FURTHER RECOMMENDED that the Defendant shall produce
Matintepnance a
training materials and policies and procedures for the employees responsible foninspectimle
Walking Surface on the day of the incident at issue (Request No, 24),

IT IS HEREBY FURTHER RECOMMENDED that the Defendant shall produce
citations, warnings, reprimands, and/or code violations Defendant received concerning the
subject lobby flooring in the Premises in the five years preceding the subject Incident through
the present. If no such documentation exists, the Defendant must state that no such
documentation exists (Request No. 25).

IT IS HEREBY FURTHER RECOMMENDED that the Defendant shall produce
documents and items evidencing any inspection, maintenance and/or cleaning performed on the
Walking Surface in the subject lobby during the 24-hour period prior to the Incident through the
24-hour period after the subject Incident including but not limited to, any maintenance logs
(Request No. 29).

IT IS HEREBY FURTHER RECOMMENDED that Plaintifi’s Request for Sanctions is
DENIED.

IT IS HEREBY FURTHER RECOMMENDED that Defendant s Countermotion for
Protective Order is GRANTED WITHOUT PREJUDICE as to the personnel files as outlined
above and DENIED on the issues of construction/repairs and incident reports. On the issue of
incident reperts stemming from unrelated incidents, Defendant must hold an EDCR 2.34
meeting and file a separate Motion as incident reports were not addressed in Plaintiff’s
underlying Motion to Compel.

I
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IT IS HEREBY FURTHER RECOMMENDED that a status check hearing is set for July
25, 2019 in chambers,

The Discovery Commissioner, met with counsel for the parties, having discussed the
issues noted above and having reviewed any materials proposed in support thereof, hereby

submits the above recommendations.

Uul\(

DATED this €”da‘y of June, 2019, WWN

DISCOVERY COMMISSIONER

Respectfully Submitted by: Approved as to Form and Content by:
NAQVI INJURY LAW MESSNER REEVES LLP
rehseh B oagn

FARHAN R. Naovi, EsqQ. MICHAEL M. EDWARDS,'ESQ.
Nevada Bar No. 85389 Nevada Bar No. 6281
SARAH M. BANDA, Esq. DaviD P. PRITCHETT, ESQ.
Nevada Bar No. 11909 Nevada Bar No. 10959
9500 West Flamingo Road, Suite 104 8945 W. Russell Road Suite 300
Las Vegas, Nevada 89147 T.as Vegas, Nevada 89148
Attorneys for Plaintiff Attorney for Defendant

Page 8 of 10

VEN 1895




NOTICE

Pursuant to NRCP 16.3(¢)(2), you are hereby notified that within fourteen (14) days after being
served with a report any party may file and serve written objections to the recommendations.
Written authorities may be filed with objections, but are not mandatory, If written authorities
are filed, any other party may file and serve responding authorities within seven (7) days after
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being served with objections.

Objection time will expire on 5 2019.
A copy of the foregoing Discovery Commissioner's Report was:

Mailed to Plaintiff/Defendant at the following address on the day of
2019:

Elcetronically filed and served counsel on S.kk\«\l q , 2019, Pursuant to
N.E.F.C.R. Rule 9,

a lddu G

COMMISSIONER DESIGNEE
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Henderson NV 89914
Tel: (T02) 471-6777 # Fax: (702) 5316777

ROYAL & MILESLLP
1522 W Warm Springs Road
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Electronically Filed
9/11/2019 1:01 PM
Steven D. Grierson

CLERK OF THE COU
RPLY &o‘wf’ ﬁa—uys—.—»

Michael A. Royal, Esq.

Nevada Bar No. 4370

Gregory A. Miles, Esq.

Nevada Bar No. 4336

ROYAL & MILES LLP

1522 West Warm Springs Road
Henderson Nevada 89014

Tel:  (702) 471-6777

Fax: (702) 531-6777

Email: mroyal@royalmileslaw.com
Attorneys for Defendants
VENETIAN CASING RESORT, LLC and
LAS VEGAS SANDS, LLC

DISTRICT COURT

CLARK COUNTY, NEVADA

JOYCE SEKERA, an Individual; CASENO.: A-18-772761-C
DEPT. NO.: XXV

Plaintiff,
V.

VENETIAN CASINO RESORT, LLC, d/b/a
THE VENETIAN LAS VEGAS, a Nevada Before the Discovery Commissioner
Limited Liability Company; LAS VEGAS
SANDS, LLC d/b/a THE VENETIAN LAS
VEGAS, a Nevada Limited Liability Company;
YET UNKNOWN EMPLOYEE; DOES 1
through X, inclusive,

Defendants.

REPLY TO PLAINTIFF’S OPPGSITION TO DEFENDANTS? COUNTERMOTION TO
STRIKE FALSE ACCUSATIONS LEVIED BY PLAINTIFF IN “I. INTRODUCTION”
AND “LEGAL ARGUMENT” SECTION “IIL.D,” WITH APPROPRIATE SANCTIONS
AND OPPOSITION TO PLAINTIFF’S COUNTERMOTION FOR RULE 11 SANCTIONS

COMES NOW, Defendants, VENETIAN CASINO RESORT, LLC, and LAS VEGAS
SANDS, LLC (collectively referenced herein as Venetian), by and through their counsel, ROYAL &
MIILES LLP, and hereby file this REPLY TO PLAINTIFF’S OPPOSITION TO DEFENDANTS’
COUNTERMOTION TO STRIKE FALSE ACCUSATIONS LEVIED BY PLAINTIFF IN “I.

INTRODUCTION” AND “LEGAL ARGUMENT* SECTION “III.D.” WITH APPROPRIATE

Retaster Case Rolder3537 LR Pleadingsi3Mation o Compe] (Tncident Reports) {2nd fling)wpd

Case Number: A-18-772761-C
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SANCTIONS AND QOPPOSITION TO PLAINTIFF’S COUNTERMOTION FOR RULE 11
SANCTIONS.

This Reply and Opposition is based on the pleadings and papers on file, the memorandum of
points and authorities contained herein, the affidavit of counsel, the attached exhibits and any argument
permitted by this Court at the time set for hearing,

DATED this _u day of September, 2019.

ROYAL & MILES LLP
By W
W Royal, Esq.
ada Bér No. 4370
15 . Warm Springs Rd.
Henderson, NV §9014

Attorney for Defendants
VENETIAN CASINO RESORT, LLC and
LAS VEGAS SANDS, LLC

DECTARATION OF MICHAEL A. ROYAL, ESQ.

STATE OF NEVADA )
COUNTY OF CLARK ))D >

MICHAEL A, ROYAL, ESQ., being first duly sworn, under oath deposes and states:

1. [ am an attorney duly licensed to practice law in the State of Nevada and I am counsel
for Defendants Venetian in connection with the above-captioned matter. 1have personal knowledge
of the following facts and if called upon could competently testify to such facts.

2. This action arises out of an alleged incident involving a floor located within a common
area of the Venetian casino on November 4, 2016, when Plaintiff claims to have slipped and fallen due
to a foreign substance on the marble floor located in the Grand Lux rotunda area of the property. The

accident facts are disputed. The incident is captured on surveillance, which has previously been

submitted to the Court for review.

RaMaster Casc Foklert3837 1 B\Ploadingsh3Mtion to Compel {Jacidom Repocts) (2od fling).wpd 2 =
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3. By Plaintiff’s own description, she slipped and fell due to a temporary transitory
condition.

4. A true and correct copy of the Complaint, filed April 12, 2018, is attached hereto as
Exhibit EE. On page 2 of the Complaint, beginning at line 25, it reads as follows: On or about
November 4, 2016 at approximately 1:00 pm, Defendants negligently and carelessly permitted a
pedestrian walkway to be unreasonably dangerous in that they allowed liguid on the floor causing the
Plaintiff to slip and fall.”

5. A true and correct copy of the First Amended Complaint, filed June 28, 2019, is
attached hereto as Exhibit FF. On page 3 ofthe First Amended Complaint, beginning at line 4, it reads
as follows: On or about November 4, 2016 at approximately 1:00 pm, Defendants negligently and
carelessly permitted a pedesirian walloway to be unreasonably dangerous in that they allowed liquid
on the floor causing the Plaintiff to slip and full. ”

6. Defendants filed a motion to strike Plaintiff’s false allegations in the Introduction of
her motion and within Section I1.D under the Legal Argument because it was all untrue, Plaintiff had
acknowledged it to be unirue; yet, she again included these false accusations asserting Pefendants had
failed to produce at least sixty-five (65) prior incident reports as a means of bolstering her argument
in the pending motion te compel. Indeed, Plaintiff asserted that because of this kind of conduct,
Defendants “simply cannot be trusted.” (See Motion to Compel at 12, In 16-18.) Plaintiff even
accused Defendants of having “engaged in a deliberate pattern of evasive discovery abuse.” (See id,
at 12, n 26-27.)

7. I am not counsel of record in the matters of Smith v. Venetian, Boucher v. Venetian or
Cohen v. Venetian, which Plaintiff’s counsel frequently references in his filings with the Court.
Plaintiff’s reference to these cases and what was reportedly “leff out ” by Venetian, referenced on page

16 of the Opposition, is entirely without context or supporting documents and has nothing to do with

Rabaster Crsc Fobder3857 184Pleadings\3Mation ta Comped (Ingidem Reports) {20d Aing).wpd 3 -

VEN 1899




= e Y S T

[ A S o T s T o L o L o e

the present litigation. The only thing remotely relevant about these other matters repeatedly referenced
by Plaintiff is that Plaintiff"s counsel, Keith Galliher, Esq., shared prior incident reports with attorneys
in these matters after I filed a motion for protective order on February 1, 2019, which led to the
attorneys in these other cases using the documents (which were deemed privileged by the Discovery
Commissioner in the DCRR of April 4, 2019) in their respective matters, including filing all such
information with the court.

8. On July 9, 2019, Defendants produced documents related to two (2) additional prior
incident reports. Those are the only documents related to prier incident reports following the filing
of her initial motion to compel on July 1, 2019, which was ultimately rejected by the Court based on
Plaintiff’s failure to comply with EDCR 2.34,

9. This reply and opposition is not brought in bad faith, or for any improper purpose.

10.  Ideclare that true and cotrect copies of the following exhibits are attached heteto in

support of this Opposition.

EXHIBIT TITLE
EE Complaint (filed April 12, 2018)

FE First Amended Complaint (filed June 28, 2019)

Executed on l 1 day of September, 2019,

MEMORANDUM OF POINTS AND AUTHORITIES

A. Reply to Opposition to Countermotion to Strike False Statements in the Motion to
Compel and For Appropriate Sanctions

This litigation arises from a slip and fall due to a temporary transitory condition. (See Exhibit
EE, Complaint, filed April 12, 2018; Exhibit FF, First Amended Complainz, filed June 28, 2019).

Defendants have responded to Plaintiff’s request for prior incident reports for the petiod of time from

R tMaster Case Folderi 383718\ Pleadings\ 3Motion Lo Coraped (Incident Reporis) (nd Rling).wpd 4 -
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November 4, 2013 to November 4, 2016. A total of sixty-six (66) prior incident reports over that three
year period have been produced.

Plaintiff filed a motion to compel on July 1, 2019. (See Exhibit K.) In that motion, Plaintiff
claimed that Defendants had withheld forty-six (46) priot incident reports from November 4, 2013 to
November 4, 2016 (suggesting that there were a total of 102 during that same period of time). (See
id. at5,1n 12-14; 13, 1n 3-19.) Plaintiffthen stated: “In other words, Venetian has disclosed only 58%
of the requested incident reports ” and suggested that Defendants were ‘‘deliberately hiding evidence.
{(See id. at 13, In 8-12,) Defendants filed an Opposition clearly addressing this issue and debunking
Plaintiff’s false claim related to the alleged failure to disclose prior incident reports. {See Exhibit L
at 19-22.) Plaintiff then filed a Reply on July 25, 2019 in which she acknowledged her error. (See
Exhibit M at 4, In 5-10.) However, in so doing, Plaintiff suggested that Defendants had taken some
kind of action responsive to her false claim that Defendants were withholding forty-six (46) to sixty~
five (65) previously undisclosed prior incident reports, which is simply untrue.

The hearing on Plaintiff's motion to compel was taken off calendar by the Court at the
conclusion of all briefing based on counsel’s failure to comply with EDCR 2.34. A second motion to
compel was then filed by Plaintiff on August 5, 2019. In that motion, Plaintiff once again alleged that
Defendants had withheld prior incident reports - only this time instead of forty-six (46) withheld
teports, Plaintiff actually increased the number fo sixty-five (65). (See Motion to Compel at 5, In 18-
23.) In the pending motion to compel, Plaintiffhas included all the same accusatory language designed
to malign Defendants and inflame the court to action in her favor. For example, Plaintiff writes that
Defendants “cannot be trusted”, that Defendants have been “repeatedly caught selectively disclosing
incident reports ", and that Defendants have “engaged in a deliberate patiern of evasive discovery

abuse.” (See id. at 12,n 16-27.)

R:\Mastcr Case Foldert 3837 13\ Pleadingsh IMolion to Campel {Incident Reports) (2nd Glisg).wpd 5-
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In the Reply to Defendants’ countermotion to strike and for sanctions, Plaintiff relates that her
counsel inadvertently left in a reference to the sixty-five (65) undisclosed reports from the July 1, 2019
motion, (See Plaintiff’s Reply/Opposition to Countermotion at 20, In 15-16,) Further, Plaintiffused
that false information to malign Defendants in an effort to increase her chances of success before the
Court by vilifying Defendants.

Defendants once again are in the position of unnecessarily having to respond to false claims
and accusations by Plaintiff. If there are any recurring patterns in this litigation, it is that Plaintiffuses
misinformation and gross hyperbole in order to gain favor with the Court. Defendants should not be
required to dissect every page of every motion filed by Plaintiff to highlight multiple inaccuracies -
especially when they are known to be inaccurate.

In filing the countermotion fo strike Plaintiff’s false assertions in the motion to compel,
Defendants referenced counsel’s obligation under NRCP 11(b), noting counsel’s obligation to present
the Court with accurate information. (See Opposition/Countermotion at 29, In 24.) Reference was
made to NRCP 11(b) to highlight issues surrounding repeated misstatements of fact by Plaintiff’s
counsel in this matter. Itis a pattern. Therefore, Plaintiff’s excuse that once again including the false
statement of sixty-five (65) undisclosed prior incident was inadvertent rings hollow. Further,
Plaintiff’s counsel has not presented the Court with any explanation as to why Plaintiffs apology in
the July 25, 2019 document included yet another misstatement of fact. What that self-serving false
commentary somehow inadvertent as well?

Defendants have not moved expressly for sanctions under NRCP 11 in the countermotion. The
mere reference to the duty of Plaintifi’s counsel to address the Court in a truthful, forthright matter
under NRCP 11(b) does not transform it into such a motion. Defendants have, frankly, wasted an
enormous amount of time and resources trying to refute many of Plaintiff’s false accusations. For

Plaintiff to include the same false accusations again related to undisclosed reports, regardless of

Ri'Mastor Casc Fokier 3837 131 Pleadings) IMotion 1o Compe] (Inekdenl Reports} (20d filing).wpd 6 =
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whether if was inadvertent, is simply inexcusable as it is being used to sway the Court by presenting
Defendants in abad light. Most certainly, the Court has discretion to consider Defendants’ request not
only to strike the false allegations, but to impose appropriate sanctions.

Plaintiff has not opposed Defendants’ motion to strike. Accordingly, the countermotion to
strike should be granted. The only remaining issue is whether any sanctions should issue, which is at
the court’s discretion.

B. Onppesition to Countermotion for Rule 11 Sanctions

Plaintiff’s countermotion for sanctions under NRCP 11 is based on false premise that
Defendants filed a motion for sanctions under NRCP 11. The did not. Defendants merely responded
to Plaintiff’s ongoing pattern of misstating facts and evidence to the court while highlighting the duty
of Plaintiff’s counsel to present truthfully under NRCP 11(b). Plaintiff’s countermotion, based on the
false premise that Defendants improperly filed a motion for sanctions under NRCP 11, is wholly
without merit and should be denied.

Iv.

CONCLUSION

Based on the foregoing, Defendants hereby respectfully submit that Plaintiff’s Motion to
Compel Production of Testimony and Documents must be denied in its entirety. Defendants further
hereby move by way of countermotion for an order finding that Plainiiff has received all incident

Iy

Iy

i

/!

R:\Mineter Cose Foldert 3637 181 Pleading st YMotion to Comopel (Incident Reports) (2nd filing).wpd 7 -
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reports to which she is entitled in the course of discovery and for appropriate monetary sanctions for
forcing Defendants to respond to Plaintiffs frivolous claims,

DATED this ! ' day of September, 2019.

ES LLP

yal Esq.
a 0 4 70
1522 arm Springs Rd.
chdcrson NV 89014
Attorney for Defendants
VENETIAN CASING RESORT, LIC and
LAS VEGAS SANDS, LLC

RixMaster Case Folder3837 1840 cadings 3ol ion to Compel (lncident Reports) (2md filing ) wpd 8 -
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the J_L day of September, 2019, and pursvant to NRCP 5(b),
I caused a true and correct copy of the foregoing REPLY TO PLAINTIFF’S OPPOSITION TO
DEFENDANTS’ COUNTERMOTION TO STRIKE FALSE ACCUSATIONS LEVIED BY
PLAINTIFF IN “L. INTRODUCTION” AND “LEGAL ARGUMENT” SECTION “IILD.”
WITH APPROPRIATE SANCTIONS AND OPPOSITION TO PLAINTIFE’S
COUNTERMOTION FOR RULE 11 SANCTIONS to be served as follows:

by placing same to be deposited for mailing in the United States Mail, in a sealed
envelope upon which first class postage was prepaid in Las Vegas, Nevada; and/or

to be served via facsimile; and/or

\./___ pursuant to EDCR 8.05(a) and 8,05(f}, to be electronically served through the Eighth
Judicial Court’s electronic filing system, with the date and time of the electronic service
substituted for the date and place of deposit in the mail; and/or

to be hand delivered;

to the attorneys and/or parties listed below at the address and/or facsimile number indicated below:

Keith E. Galliher, Jt., Esq.

THE GALLIHER LAW FIRM

1850 E. Sahara Avenue, Suite 107

Las Vegas, NV 89104

Atiorneys for Plaintiff

Facsimile; 702-735-0204

E-Service: kpalliher@galliherlawfirm.com
dmooney@galliherlawfirm.com

gramos@galliherlawfirm.com
srav@galliberlawfirm.com

B Masiar Coac Folderi38 371 $4kadingsi 3Motion (o Campel (Inciklent Repots) (2nd filing).wpd 9 =
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Elactronically Issued
- 41212018 11:33 AM

DISTRICT C T

CLARK COUNTY, NEVADA

CASENO.: A-18-772761-C
DEPT.NO.:  ‘Department 24

JOYCE SEKERA, an Individual,
Plaintiff,
Y.

)
)
)
)
3
VENTIAN CASINO RESORT, LLC, )
d/b/a THE VENETIAN LAS VEGAS, )
& Nevada Limited Liability Company; )
LAS VEGAS SANDS, LLC d/tya THE )
VENETIAN LAS VEGAS, a Nevada )
Limjted Liability Company; YET )
UNKNOWN EMPLOYEE; DOES 1 )
through X, inclusive, )
)

)

)

Defendants.

SUMMONS
NOTICE! YOU HAVE BEEN SUED. THE COURT MAY DECIDE AGAINST YOU WITHOUT YOUR BEING
HEARD UNLESS YOU RESPOND WHITHIN 20 DAYS, READ THE INFORMATION BELOW,
TO THE DEFENDANT: A civil Complaint has been filed by the plaintiff against you for the relief set forth
in the Complaint:
Venetian Casino Resort, LLC d/h/a The Venetian Las Vegas through its resident agent CSC Services of Nevada,
Inc, 2215-B Renaissance Drive, Las Vegas, NE
1, If youintend to defend this lawsult, within 20 days after this Summons {s served on you exclusive of the day of
sarvice, you must do the following:
a File with the clerk of this Court, whose address fs shown below, a formal writlen response ti the
Complaint in accordance with the rules of the Court
b. Servé a copy of your response upon the attorney whose name end address is shown below,
2 Unless you respond, your default will be entered upon application of the plaintiff and this Court may enter &
Jjudgment against you for the reliof demanded in the Complaint, which could result in the taking of meney or -
property or other relief requested in the Complaint.

3. If you intend to seck the advice of an attorney in this matter, you should de so promptly so that your response
may be filed on time. : STEVEN D. GRIERSON
. CLERK OF THE COURT
Tssued at CLERKOFCOURT i o
{ s, 13/2018
Keith1 B. Galliher, Jr.,, Esq. By: : Z ': =y T
Attorney for Plaintiff DEPU‘I";,L@LERK ?"f 5o Dats !
Nevada, Bar Number 220 County Courthiduse 2"
1850 E. Sahara Ave, Suite 107 200 Lewis Averig” J'OSHL'a Raak
Las Vegas, Nevada 39104 Las Vepas, Nevada§ _] 55 7 u:. ‘

Case Number; A-18-772761-C
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18590 E. Sahara Avenue, Suite 107
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Electronically Filed
41212016 11:31 AW
Stoeven D. Griarson

. CLERK OF THE GO :
COMP C%,._ﬁ ﬂ-u-fw
THE GALLIHER LAW FIRM :

Keith E. Galliher, Jr., Esq. '
Nevada Bar Number 220
1850 E. Sahara Aventue, Suite 107

'Las Vegas, Nevada 89104

Tele: 702-735-0049
Fax: 702-735-0204 '
kgallther@galliherlawfirm.com

Attomeys for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

CASEND.: ~18-772761-C
DEPT, NO.; Department 24

JOYCE SEKERA, an Individual,
Plaintiff,
v

)
)
)
)
)
VENTIAN CASINO RESORT, LLC, )
d/b/a THE VENETIAN LAS VEGAS, )
a Nevada Limited Liability Compeny; )
LAS VEGAS SANDS, LLC d/b/a THE )
VENETIAN LAS VEGAS, a Nevada )
Limited Liability Company; YET )
UNKNOWN EMPLOYEE:; DOES 1 )
through X, inclusive, )
}

)

)

Defendants,

COMPLAINT
Plaintiff, by and through her undersigned attorneys, complaing of Defendants as follows:
GENERAL ALLEGATIONS
I
Plaintiff is a resident of the State of Nevada. The incident which gives tise to this cause of

action cecurred within the State of Nevada.

Casa Mumber: A-18-772781-C
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Las Vegas, Nevada 39104

THE GALLIHER LAW FIRM
1850 E. Sahara Avenve, Saite 107
702-735-0049 Fax: 762-735-0204
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I

- Defendants, VENETIAN CASINO RESORT, LLC d/v/a THE VENETIAN LAS VEGAS
(hereinafier VENETIAN), LAS VEGAS SANDS, LLC d/b/a THE VENETIAN LAS VEGAS
(hereinafier VENETIAN), are, upon information and belief, Nevada Limited Liability Companies
duly licensed and doing business‘within the State of Nevada,

mr

1, The true names of DOES I through V, their citizenship and capacities, whether individual,
corporate, associates, parinership or otherwise, are unknown to Plaintiff who therefote sues these)
Defendants by such fictitious names. Plaintiff is informed and believes, and therefore allcges, that
each of the Defendants, designated as DOES I through V, are or may be, legally responsible for the|
events referred to in this action, and caused damages to the Plaintiff, as herein alleged, and Plaintiff]
will ask leave of this Court to amend the Complaint to insert the true names and capacitics of such|
Defendants, when the same have been ascertained, and t0 join them in this action, iogether with the
proper charges and allegations.

2, DOES I through V are employers of Defendants who may be liable for Defendants

negligence pursuant to NRS 41.130, which states:

Whenever any person shall suffer personal injury by wrongful act, neglect or default of another,
the person cavsing the injury shall be liable to the person injured for damages; and where the person
canging such injury is smployed by another person or corporation responsible for his conduct, such
person or corporation so responsible shall be liable to the person injured for damages.

' v
On or about Novemnber 4, 2016 at approximately 1:00 p.m. Defendants negligently and

carelessly permitted a pedestrian walkway to be uareasonably dangerous in that they allowed liquid
on the floor causing the Plaintiff to slip and fall. Defendant had actual and/or constructive notice of

2
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1850 E. Sahara Avenue, Snite 107

Las Vegas, Nevada 89104
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the condition which caused the fall, Pursuant to the mode of operation doctring Defendant was on
continuous notice of the presence of liquid on its floors.
v ‘

At the aforementioned place and time, Plaintiff was walking through the VENETIAN when
her foot came into contact with a liquid substance on the floor causing her to ship and fall. The
liquid on the floor coupled with the composition of the floor, rendered the area dangérous for use as
a passageway for the Plaintiff and for other patrons of the VENETIAN.

VI

The Defendant knew or should have known that liquid loeated in an area of the fall was
dangerous and in the exercise of ordinary care would have had reasonable opportunity to remedy the
situation prior to the happening of the fall herein alleged. In spite of Defendantsl actual, constructive
and/or continyous notice of the presence of the liquid, the Defendant failed to take appropriate
precautions to prevent injury to Plaintiff and/or guests and/or patrons.

FIRST CLAIM FOR RELIEF
(Negligence)
I

Plaintiff repeats and realleges the allegaﬁon?. contained in Paragraphs I through VI of her

General Allegations as though fully set forth herein.
1§

As a direct and proximate result of the negligence of Defendant and its yet vnknown
employee and/or employees, Plaintiff sustained personal injuries to her head, neck, back, arms and
legs and bas suffered pain and discomfort all to her damage in a sum in excess of FIFTEEN

THOUSAND DOLLARS ($15,000).
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Said injuries have resulted in medical treatment all to Plaintiff*s damage in a sum in excess
of FIFTEEN THOUSAND DOLLARS ($15,060).

Plaintiff has been compelled to retain the services of an attorney to prosecute this action and
Plaintiff is, therefore, entitled to reasonable attorney’s fees and costs of suit incurred herein,

WHEREFORE, Plaintiff prays for judgment in her favor and against Defendant as follows:

L
2.
3.
4.

/
- DATED this / qday of March, 2018

151

v

FIRST CLAIM FOR RELIEF
General demages in 4 sum in excess of $15,000;
Special damages in a sum in t;xcess of $15,000;
Attorney’s fees and costs of suit incurred hetein; and,

For such other and further relief as the Court may deem just and proper on the premises.

THE GALLIHER LAW FIRM

_.,/7},

Kcith E. Galllhef, Jr., Esq.
Nevada Bar No. 220
1850 E. Sahara Ave., Suite 107
Las Vegas, NV 80104

. Attorney for Plaintiffs
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Lag Vegas, Nevada 89104
&

THE GALLIEER LAW FIRM
1850 E. Sahara Avenue, Suite 107
702-735-0049 Fax: 762-735-0204
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Electronlcally Filed
6/28/2019 9:48 AM
Steven D. Grierson

THE GALLIHER LAW FIRM °”E“£ oF T“Escwg

Keith E. Galliher, Jr., Esq. ' 1 ;

Nevada Bar No. 220

Jeffrey L. Galliher, Esq.

Nevada Bar No. 8078

George J. Kunz, Esq,

Nevada Bar No, 12245

Kathleen H, Gallagher, Esq.

Nevada Bar Number 15043

1850 East Sahara Avenue, Suite 107

‘Las Vegas, Nevada 89104

Telephone: (702) 735-0049

Facsimile: (702) 735-0204

kealliher@galliberlawfizm.com

jgalliher@gallibertawfirm.com
kunzi@lvlawguy.com

keallagher@galliherlawiirm com

Attorneys for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA
JOYCE SEKERA, an Individual, CASENO.: A-18-772761-C
.NOQ.: 2
Plainiff * DEPT.NO.: 25
V.

VENETIAN CASINO RESORT, LLC
¥ L
ib/a THE VENETIAN LAS VEGAS, a FIRST AMENDED COMPLAINT

Nevada Limited Liability Company; LAS
VEGAS SANDS, LLC d/b/a THE
VENETIAN LAS VEGAS, a Novada
Limited  Liability = Company; YET
UNKNOWN EMPLOYEE; DOES I
through X, inclusive,

Defendants.

Plaintiff, by and through her undersigned attorneys, complains of Defendants as follows:
i

Case Number: A-18-772761-C
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GENERAL ALLEGATIONS
1
Plaintiff is a resident of the State of Nevada. The incident which gives rise to this cause of
action occurred within the State of Nevada
n
Defendants, VENETIAN CASINO RESORT, LLC d/b/a THE VENETIAN LAS VEGAS
(hereinafter VENETIAN), LAS VEGAS SANDS, LLC d/b/a THE VENETIAN LAS VEGAS
(hereinafter VENETIAN), are, upon information and belief, Nevada Limited Liability Companies
duly licensed and doing business within the State of Nevada.

in

1. The true names of DOES I through V, their citizenship and capacities, whether individual,
corporate, associates, partnership ot otherwise, are unknown to Plaintiff who therefore sues these
Defendants by such fictitions names. Plaintiff is informed and believes, and therefore alleges, that]
¢ach of the Defendants, designated as DOES I through V, ate or may be, legally responsible for the
events referred to in this action, and caused damages to the Plaintiff, as herein alleged, and Plaintiff]
will agk leave of this Court to amend the Complaint to insert the true names aod capacities of such
Drefendants, when the same have been ascertained, and to join them in this action, together with the
proper charges and allegations,
2 DOES I through V are employers of Defendants who may be liable for Defendanis
negligence pursuant fo NRS 41,130, which states:

Whenever any person shall suffer personal injury by wrongful act, neglect or default of

another, the person causing the injury shall be liable to the person injured for damages; and where
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the person cawsing such injury is employed by another person or corporation responsible for his|
conduct, such person or coiporation so0 responsible shall be liable to the person injured for damages.
v
On or about November 4, 2016 at approximately 1:00 p.m. Defendants negligently and|
carelessly permitted a pedestrian walkway o be unreasonably dangerous in that they allowed liquid
on the floor causing the Plaintiff to slip and fall, Defendant had actual and/or constructive notice of
the condition which caused the fall. Pursuant to the mode of operation doctrine Defendant was on|
contivnous notice of the presence of liquid on its floors.
v
At the aforementiconed place and time, Plaintiff was walking through the VENETIAN when,
ber foot came into contact with a liquid substance on the floor casing her to slip and fail, The liquid
on the floor coupled with the composition of the floor, rendered the area dangerous for use as al
passageway for the Plaintiff and for other patrons of the VENETTAN.
VI
The Defendant knew or should have known that liquid located in an area of the fall was
dangerous and in the exercise of ordinary care would have had reasonable opportunity to remedy the
situation prior to the happening of the fall herein aileged. In spite of Defendants actual, constructive
and/or continuons notice of the presence of the liquid, the Defendant failed to take appropriate
precautions to prevent injury to Plaintiff and/or guests and/or patrons,
VII
The Defendant knew that its marbie floors caused unreasonable amount of injury slip and
falls and thus were dangerous to pedestrians, and in the existence of ordinary care, would have hadl

opportunity to remedy the situation prior to Plaintiff”s fall.
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Vil
In the three years prior to Plaintiff's fall there were at lenst 73 injury slip and falls on the
marble floors in Venetian, In spite of Defendant’s actual, constrictive, andfor continuous notice theiy
marble floors were significantly more slippery than is safe for pedestrians, the Defendant failed to
take any appropriate precantions to prevent injury to Plaintiff and other guests.
FIRST CLAIM FOR RELIEF
(Negligence)
I
Plaintiff’ repeats and realleges the allegations contained in Paragraphs I through VI of her
General Allegations as though fully set forth herein.
n
As a direct and proximate result of the negligence of Defendant and its yet unknown
employee and/or emplovees, PlaintifT sustained personal injuries to her head, neclk, back, arms and
legs and has suffered pain and discomfort all to her damage in a sum in excess of FIFTEEN]
THOUSAND DOLLARS ($15,000).
IIE
Upon information and belief, Defendant had actual or consiretive notice of the bazard posed
by their marble floors. Defendant knew that the unsafe condition posed an unreasoneble hazard or
slip and fall tisk to the general public, inviiees, patrons and business invitees. Defendant’s failure to)
remedy the sifuation was knowing, wanton, willful, malicious and/or done with conscious disregard
for the safety of Plaintiff and of the public. Defendant’s outrageous and unconscionable conduct

warrants an award of punitive damages pursuant to NRS 42,005,
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v
Said injuries have resulted in medical treatment all fo Plaintiff's damage in a sum in excess of
FIFTEEN THOUSAND DOLLARS ($15,000).
Y
Plaintiff has been compelled to retain the services of an attorney to prosecute this action and
Plaintiff is, therefore, entitled to reasonable attorney's fees and costs of suit incurred herein.
WHEREFORE, Plaintiff prays for judgment in her favor and against Defendant as follows:
FIRST CLAIM FOR RELIEF
1. General damages in a sum in excess of $15,000;
2. Special damages in a sum in excess of $15,000;
3. Punitive damages;
4, Attorney's fees and costs of suit incurred hetein; and,
3 f‘or such oiher and further relief as the Court may deem just and proper on the premises,
DATED this ﬁ E‘l’ay of June, 2019
THE GALLIHER LAW FIRM

Keith E. Gallifie, Jr., Esq.
Nevada Bar Number 220

1850 B. Sahara Avenue, Ste. 107
Las Vegas, Nevada 89104

Attorney jor Platntiff’
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THE GALLIHER LAW FIRM

‘Keith E. Galliher, Jr., Esq.

Nevada Bar No. 220

Jeffrey L. Galliher, Esg.
Nevada Bar No. 8078
George J. Kunz, Esq.
Nevada Bar No. 12245
Kathileen H. Gallagher, Esq.
Nevada Bar No. 15043

Electronically Filed
9/12/2019 3:19 PM
Steven D. Grierson

CLERz OF THE COUE !

1850 East Sahara Avenue, Suite 107
Las Vegas, Nevada 89104
. Telephone: (702) 735-0049
Facsimile: (702) 735-0204
kealliber@gailiherlawfirm.com
jgalliher@galliherlawfirm.com
gkunz@lvliawguy.com
kgallagher@galliherlawfirm.com
Attorneys for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA
JOYCE SEKERA, an Individual, CASENO. A-18712761.C
] 22
Plaintiff, DEPT. NO.: 25
V.
VENETIAN CASINO RESORT, LLC
. ’ > | PLAINTIFF'S REPLY IN SUPPORT OF
d/o/a THE VENETIAN LAS VEGAS, 2 | cOUNTERMOTION FOR RULE 11
Nevada Limited Liability Company; LAS SANCTIONS
VEGAS SANDS, LLC db/la THE |
VENETIAN LAS VEGAS, a Nevada
Limited Liability = Company; YET
UNKNOWN EMPLOYEE; DOES I
through X, inclusive,
Defendants.
#H

Case Number: A-18-772761-C
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Plaintiff hereby submits her reply in support of countermotion for Rule 11 sanctions.

This reply is based upon and supported by the following zﬁemorandum of points and
authorities, the pleadings and papers on file, the exhibits attached hereto, and any argument that the
Court may allow at the time of hearing.

/]
DATED this / —Z’day of September, 2019
' THE GALLIHER LAW FIRM

)

Keith E. \Gaffiher, Jr., Esq.
Nevada Bar Number 220
Kathleen H. Gallagher, Esq.
Nevada Bar Number 15043

1850 E. Sahara Avenue, Ste. 107
Las Vegas, Nevada 89104
Attorney for Plainfiff

MEMORANDUM AND POINTS OF AUTHORITIES

L LEGAL ARGUMENT

Under EDCR 2.20 muotions must contain a memorandum of points and authorities including
citations to statues, rules, or case authority and argument regarding the facts of the case. See EDCR
2.20(c), EDCR 2.20(i). The Nevada Rule of Civil Procedure allow a party to move for sanctions
under two different rules: NRCP 11 and NRCP 37 (discovery sanctions). Per EDCR Defendants
were required fo cite some sort of authority for their Countermotion. Because Defendants
Countermotion was for “sanctions™ they necessarily had to rely upon NRCP 11 or NRCP 37|
Defendants complained of conduct relétcs to alleged false reports, misrepresentations and lies. The
complained of conduct is not sanctionable under NRCP 37 and Defendants” Countermotion thus
must be brought under NRCP 11, This is confirmed by fﬁe fact that the only reference to any statute,
rule or case authority in Defendants’ six (6) page Countermotion the is to NRCP 11. As such
Defendants’ Countermotion is necessarily a Rule 11 countermotion.‘Because Defendants improperly]
brought a Rule 11 Countermotion without complying with the safe harbor or separate motion

provisions Defendants’ Countermotion necessarily viclates Rule 11.

2
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CONCLUSION

Based on the foregoing, Plaintiff respectfully requests this Court grant her Countermotion for

Rule 11 Sanctions. %’J

DATED this / q”day of September, 2019

THE GALLIHER LAW FIRM

V7

Keith E. Galliher, Jr., Esq.
Nevada Bar Number 220
Kathleen H. Gallagher, Esq.
Nevada Bar Number 15043

1850 E. Sahara Avenue, Ste. 107
Las Vegas, Nevada 89104
Attorney for Plaintiff
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~acknowledged by,

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I am an employee of THE GALLIHER LAW FIRM and that service of a

true and correct copy of the above and foregoing PLAINTIFF’S REPLY IN SUPPORT OF HER

COUNTERMOTION FOR RULE 11 SANCTIONS was served on the ‘g day of September,
2019, to tile following addressed parties by:
__ First Class Mail, postage prepaid from Las Vegas, Nevada pursuaﬁt to N.R.C.P 5(b)
acsimile, pursuant to EDCR 7.26 (as amended)
lectronic Mail/Electronic Transmission
! Hand Delivered to the addressee(s) indicated

Receipt of Copy on this day of September 2019,

Michael A. Royal, Esq.
Gregory A. Miles, Esq.
ROYAL & MILESLLP
1522 W. Warm Springs Road
Henderson, Nevada 89014
Attorneys for Defendants
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Electronically Filed
9/20/2019 1:11 PM
Steven D. Grierson

CLERK OF THE C(l)ﬂ
TRAN Vo W}

DISTRICT COURT
CLARK COUNTY, NEVADA

JOYCE SEKERA,

)
)
Plaintiff(s), )
; Case No. A-18-772761-C
VS.
) DEPT. XXV
VENETIAN CASINO RESORT )
LLC, ;
Defendant(s). ;
BEFORE THE HONORABLE ERIN TRUMAN,
DISCOVERY COMMISSIONER
WEDNESDAY, SEPTEMBER 18, 2019
TRANSCRIPT OF PROCEEDINGS RE:
ALL PENDING MOTIONS
APPEARANCES:
For the Plaintiff(s): KEITH E. GALLIHER, JR., ESQ.
For the Defendant(s): MICHAEL A. ROYAL, ESQ.

RECORDED BY: TRISHA GARCIA, COURT RECORDER

1
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Case Number: A-18-772761-C
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LAS VEGAS, NEVADA, WEDNESDAY, SEPTEMBER 18, 2019

[Proceeding commenced at 10:32 a.m.]

DISCOVERY COMMISSIONER: Sekera versus Venetian.

MR. GALLIHER: Good morning, Commissioner. Keith
Galliher on behalf of the plaintiff.

DISCOVERY COMMISSIONER: Good morning.

MR. ROYAL: Mike Royal on behalf of Defendants, Your
Honor.

DISCOVERY COMMISSIONER: All right. We have
Plaintiffs' Motion to Compel Testimony and Documents. The
Countermotion to Strike False Accusations levied by Plaintiff is off
calendar, as it does not relate to the motion under EDCR 2.20(f). So
I'm not going to consider the countermotion today.

So we've got Plaintiffs' Motion to Compel Testimony and
Defendants' Motion for Protective Order. Where do you guys want
to start?

MR. ROYAL: I'd like to start with the protective order,
since we filed it first.

DISCOVERY COMMISSIONER: Okay.

MR. ROYAL: | mean, | --

MR. GALLIHER: Actually, | don't care. If he wants to start,
it's fine with me.

DISCOVERY COMMISSIONER: All right.

MR. ROYAL: We're both going to, you know, get our --

2
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DISCOVERY COMMISSIONER: We're going to get to all of
it, so --

MR. GALLIHER: We'll do what we do.

DISCOVERY COMMISSIONER: Yeah, so -- and maybe it
would be helpful for me to start by saying Judge Delaney has
already made specific rulings in this case that | intend to follow.
Obviously, they were inconsistent with the rulings that | made. But
is -- as she is the trial judge, her rulings are, for now, the law of the
case, and so we're going to comply with what she said.

So with regard to Defendants’ Motion for Protective
Order, as to Plaintiffs' Request for Production, | don't -- of the
incident reports from May 1999 to the present, | am -- with that said,
that we're going to follow what she's instructed, | will
provide 2.34(e) relief if requested by Defendant to -- that you don't
have to produce anything until it becomes an order of the Court,
this Motion for Protective Order.

So with that said, why don't | give you a chance to
proceed.

MR. ROYAL: Okay. Thank you, Your Honor.

You've -- first of all, by -- you've indicated that we're being
asked to produce documents from May 1999 to the present. This is
a slip-and-fall. It's a very typical slip-and-fall case. It's very simple
negligence case. The plaintiff worked in the Venetian premises for
almost a year. Prior to the incident, she walked across this area

safely hundreds of times according to her own testimony. She

3
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never had any issues until November 4, 2016, when, according to
her and according to her counsel, she came into contact with a
foreign substance on the floor, which caused her to slip and fall.

So this is a case that is -- that relates -- that arises from a
temporary transitory condition. She -- according to their own
experts, the floor is safe when it's dry. Their only issue is
something gets introduced to it, then it becomes a slip hazard, and
that's why they claim the plaintiff slipped and fell.

To this point, we've produced -- we have produced 68 -- to
my count, 66 to 68, I've -- of prior incident reports going back three
years. Which, by the way, we produced, which are outside the area
of the incident. This incident occurred in the Grand Lux area, and
according to their expert, Tom Jennings, he is in possession of 196
prior incidents occurring, according to his trial -- or deposition
testimony, occurring strictly within the Grand Lux area.

DISCOVERY COMMISSIONER: All that 196 are in the
Grand Lux area?

MR. ROYAL: That was his testimony. That was his
testimony.

DISCOVERY COMMISSIONER: Okay.

MR. ROYAL: Okay. Now, he didn't produce any of the
documents that he said that he looked at to come to that conclusion
and to put that down in his May 30, 2019, report.

DISCOVERY COMMISSIONER: Because | thought the 196

was a spreadsheet that you provided.

4
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MR. ROYAL: No.

DISCOVERY COMMISSIONER: No? Okay.

MR. ROYAL: That's not correct.

DISCOVERY COMMISSIONER: All right.

MR. ROYAL: The --

MR. GALLIHER: We -- just let me interrupt for a minute.

We provided the spreadsheet to Mr. Jennings.

DISCOVERY COMMISSIONER: Okay.

MR. GALLIHER: He testified at deposition that reviewed
the spreadsheet.

MR. ROYAL: Well, he testified that he got something from
Mr. Galliher's office that he reviewed -- that he reviewed it, that he
didn't save it, and he didn't bring it with him to his deposition. |
didn't have an opportunity to review it with him, because he wasn't
clear on everything other than he said they all occurred in this area,
in this Grand Lux area.

Now, | subsequently got the spreadsheet from
Mr. Galliher, looked at those 196, if you take out -- there's a whole
bunch of duplicates and so forth from things we had already
produced and with some -- they're not in addition to the 68, for
example. But | could only come up with eight that say Grand Lux --
that say Grand Lux.

So | don't know where Mr. -- | don't know if he looked at a
different list. | don't know what information that they have. All I'm

saying is we have produced let's say 68 prior incident reports going

5
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back three years preceding the incident, which are not limited to the
Grand Lux area. They are -- they go to the Grand Hall or to areas --
other areas on the casino level.

They -- what they want, what they're asking for,
essentially, is any kind of a slip-and-fall involving the marble floors
in common areas anywhere within the property. And we think
that's -- we just think that's -- it's asking too much, especially when
you're going back to 1999.

If you --

DISCOVERY COMMISSIONER: Well, I'm going to limit -- if
it'll -- 1 mean, I'm going to tell you this now. |I'm going to limit it to
five years before the incident at issue.

MR. ROYAL: That would be --

DISCOVERY COMMISSIONER: Well, let me let
Mr. Galliher speak to that, because he looks like he's about to burst.
So --

MR. GALLIHER: I'm not -- no, I'm not ready to burst.

DISCOVERY COMMISSIONER: Okay.

MR. GALLIHER: I am far too old to burst.

DISCOVERY COMMISSIONER: Okay.

MR. GALLIHER: Yeah, well, obviously, we're going to
have a problem with that order.

DISCOVERY COMMISSIONER: Okay.

MR. GALLIHER: Because as we pointed out in our points

and authorities, there's testimony from a casino executive at

6
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Venetian, that approximately one year after the Palazzo opened,
which would be about 2009, the Venetian actually tore up carpet on
the floors in their casino and replaced the carpet with marble.

So, quite obviously, if there are a number of falls before
this happened, and we believe there are a large number of falls that
occurred on marble floors that are wet -- and by the way, that's the
issue here. This is not a transient condition. This has already been
established in the case. And what bothers me about the argument
is Mr. Royal's rearguing things that have already been argued
before the district judge, who has -- sustained, first of all, our
Motion to Amend, to include the claim for punitive damages, and
twice now, that decision has been attacked by Venetian. Both times
Judge Delaney had upheld her initial decision. So we now have a
viable claim for punitive damages, and she said that discovery will
continue on the punitive damage claim. Which is what we're trying
to do.

DISCOVERY COMMISSIONER: Okay.

MR. GALLIHER: So if we can establish that the Venetian,
when it was built in 1999, when they installed these marble floors,
and we have a history of a large number of falls on these marble
floors -- and by the way, the marble floors are all uniform. There's
no difference between the marble in the lobby versus the marble in
the front of the Grand Lux Cafe, versus the marble in the casino.
The marble is the same color, the same consistency, it's the same

floor.
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DISCOVERY COMMISSIONER: Did this incident occur in
the area in front of the Grand Lux Cafe?

MR. GALLIHER: Yes.

DISCOVERY COMMISSIONER: Okay.

MR. GALLIHER: And that is a marble floor.

DISCOVERY COMMISSIONER: Okay.

MR. GALLIHER: And, of course, our position is that
marble is marble, and there's no difference in the flooring. So all
falls that occur on these marble floors when people come into
contact with wet substances, are relevant to the issue of punitive
damages. So if we are able to establish, for example, if there
are 100, 200, 300 falls on these marble floors between 1999, when
the hotel was built, and 2009, when the Venetian made a conscious
decision to tear up the carpet and replace it with marble, don't you
think that provides a predicate for punitive damages? It shows
conscious disregard for the safety of its customers.

Therefore, it's not only relevant, it's clearly discoverable.
Because we are -- we have a punitive damage claim. The Venetian
keeps wanting to limit us in terms of our discovery, but as we
pointed out in our briefing punitive damage claim opens up the
whole group of possibilities for us to try to prove our punitive
damages, and that includes going back to the time the hotel was
built and these floors were installed in the first place.

But the other thing that's bothering me is that we -- the

unredacted incident reports for the three years prior were ordered
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by Judge Delaney back in May. We still don't have them. And
we've had motion practice after motion practice, Motion to Rehear,
Motion for Leave for -- to Rehear. And Judge Delaney had
remained consistent and she has said, Venetian, you need to
produce the unredacted incident reports.

The only thing that she said that should not be in the
report is a date of birth and a Social Security number, and that
information's not in the report anyway. So we're entitled to that
information. It's now a filed order from Judge Delaney. There's no
other way for the Venetian to attack it. So that's why it's a shame
that we have to file a Motion to Compel after we've had a decision
from the district judge several times now giving us the right to the
unredacted reports.

And the other issue, of course, is -- that we've raised, is
that we want to do a 30(b)(6) deposition. And we want to find out
what the Venetian knew about the safety of its floors and when they
knew it. And that is relevant to the punitive damage claim.

Just as the subsequent incident reports are relevant to the
punitive damage claim. We've given the Court a lot of case
authority to support our position. | haven't seen anything that does
not support our position. We've even given you a Nevada Supreme
Court case that says subsequent incidents are relevant, not only to
the question of notice, but certainly relevant in connection with the
punitive damage claim.

So | don't know, tell you the truth, I'm not sure why we're

9

Shawna Ortega = CET-562 = Certified Electronic Transcriber = 602.412.7667

Case No. A-18-772761-C

VEN 1930




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

here other than the fact that we keep, you know, requesting,
requesting, requesting, and we keep getting No, we're not giving it
to you. No, we're not giving it to you. File a motion, file a motion.
So we're here.

DISCOVERY COMMISSIONER: Well, to the extent that you
already had an order from Judge Delaney, rather than a Motion to
Compel before me, | would recommend that it be refiled as -- |
mean, you can file an order to show cause -- a Motion for an Order
to Show Cause before the judge. | mean, I'm not going to reverse
Judge Delaney on matters she's already determined in this case.

MR. GALLIHER: Well, I'm not asking you to do that. What
I'm asking is --

DISCOVERY COMMISSIONER: | know you're not.

MR. GALLIHER: No.

DISCOVERY COMMISSIONER: But I'm just telling you I'm
not going to.

MR. GALLIHER: No.

DISCOVERY COMMISSIONER: She's the judge in the
case.

MR. GALLIHER: Right.

DISCOVERY COMMISSIONER: And so if she's already
overruled my recommendation, I'm going to follow what she's
done. And so if you -- rather than moving --

MR. GALLIHER: But you can set a deadline.

DISCOVERY COMMISSIONER: I'm sorry?

10
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MR. GALLIHER: But you can set a deadline for the
production of the reports, which is what I'm asking you to do.

DISCOVERY COMMISSIONER: Oh, that wasn't already
done initially?

MR. GALLIHER: No.

DISCOVERY COMMISSIONER: Okay.

MR. GALLIHER: No. And so I'm asking you to set a
deadline. And certainly they produced the redacted report, so they
have them.

DISCOVERY COMMISSIONER: Okay.

MR. GALLIHER: So all we're asking for is the unredacted
reports, and I'm asking you to set a deadline, say two weeks from
now, when these reports --

DISCOVERY COMMISSIONER: Okay. Well, now we're
getting into the Motion to Compel.

MR. GALLIHER: Okay.

DISCOVERY COMMISSIONER: | haven't given counsel an
opportunity --

MR. GALLIHER: Understood.

DISCOVERY COMMISSIONER: -- to finish his Motion for
Protection. So.

MR. GALLIHER: I'll sit down and shut up.

MR. ROYAL: We were in front of Judge Delaney on
May 14th. She did not -- the order related to that -- his objection

was not filed by the Court until July 31st.
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DISCOVERY COMMISSIONER: Well, there's still an order
that it hasn't been filed, isn't it? From the Motion for
Reconsideration.

MR. ROYAL: Well, there was -- well, | filed a Motion for
Reconsideration on OSC. Mr. Galliher, she set on a date -- or he --
they were in trial and he asked that we continue it. So we
continued it out for, it turned out, about 30 days. We just had that
hearing yesterday in front of the Court.

And during that particular discussion or hearing, she did
not grant leave for the consideration. But we did -- she did suggest
that we file a writ, which is what we are in the process of doing at
this point.

DISCOVERY COMMISSIONER: Okay.

MR. ROYAL: And so it's not as though we're -- it's not as
though we're just defiant, you know, with respect to the district
judge. This was in front of the district judge yesterday. And so
Mr. Galliher certainly could have brought this up and had this
discussion and asked the judge to provide a deadline yesterday.

| would like to say, you know, something about --
something about these motions that have been in front of the judge
with respect to punitive damages. | mean, she's just -- she has just
ruled that they were allowed to amend the complaint to add
punitive damages claim. She never said, has never said that this --
or established that this is anything other than a transient -- a

temporary transient condition.
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And so to the extent that counsel is suggesting that to the
Court today, that's not correct. She's just simply said -- Tom
Jennings, again, their expert has said, |I've got 196 incident reports
that occurred within a four-and-a-half-year period in the Grand Lux
area. I'm not sure what it is, what more they need. But there is no
evidence that there was ever any carpet in the area of the Grand
Lux Cafe rotunda.

DISCOVERY COMMISSIONER: So that's not the area
where it was ripped out.

MR. ROYAL: Right.

DISCOVERY COMMISSIONER: Okay.

MR. ROYAL: That's correct.

And so, further, Mr. Jennings testified he's an expert on
another slip-and-fall case that occurred within 80 to 100 feet of this
particular accident, also in the Grand Lux area. He testified that his
findings on that particular area of the marble floor were much
different than they were on our floor. And when | asked him about,
Well, why would that be different? And he gave all kinds of reasons
from care of the floor to amount of traffic and so forth.

So what Mr. Galliher's suggesting, that the floor's the
same everywhere and it's going to test the same everywhere, |
mean, that's just not -- that's not accurate.

What we're really looking for from the Court is some
direction, some relief, so that we can go -- for example, we had

this 30(b)(6) -- they set this 30(b)(6) deposition with 18 topics that
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I've gone through with the Court.

DISCOVERY COMMISSIONER: Okay.

MR. ROYAL: Topics 6 to 18 all relate to management of
the computer system going back to 1999. What kind of -- who
manages the system internally, externally, consultants and so forth,
employees, who's involved with all this. It's extremely broad.

They -- and one of the things that | expect counsel will say
is that, Well, we can't trust them. We can't trust the Venetian,
because they've withheld report, they've withheld information from
us. And the Court will recall that previously when they brought a
motion, they very inaccurately represented to the Court that we did
not disclose 65 reports over the same period of time of those 66
and 68 reports that we previously produced. And then they had to
come and say -- and advise the Court, okay, we're sorry, that's not
accurate.

So they're not here today saying that they have any
evidence that we're not producing documents, that we're doing
something improper. We have produced 68 prior incident reports
that are outside -- that are within and outside the Grand Lux area.
What we're asking the Court is just limit the scope in the area where
this occurred, limit it to five years, and we're fine. And we have no
problem with that.

Now, is -- with respect to some of these other things, the
carpeting, | mean, they're asking for --

DISCOVERY COMMISSIONER: Well, let's go through the

14

Shawna Ortega = CET-562 = Certified Electronic Transcriber = 602.412.7667

Case No. A-18-772761-C

VEN 1935




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

issues and I'll give you my recommendation and if you want to both
discuss it, we can.

But with regard to Plaintiffs' Demand for Information
Related to Incidents from May 1999 to the Present, | am going to
protect that as written, but | think it's appropriate for -- given Judge
Delaney's rulings, for Defendant to provide, from
November 4th, 2011, to the present. Counsel in his affidavit stated
that there was no water at the scene. And so | think that that -- with
a permanent condition, which | think is, you know, if there's no
water, it's not a transient condition, it's a permanent condition, that
| think they're entitled to prior and subsequent. So | think for five
years --

MR. ROYAL: But, Your Honor, that's --

DISCOVERY COMMISSIONER: -- prior to the present time.

MR. ROYAL: -- that's not their claim. Their claim is that
there was water there. They have a witness who says there was
water there. Just -- by the mere fact that we dispute their report
doesn't mean -- | mean, the complaint itself says that there was a
liguid substance. That doesn't -- just because we dispute their facts
doesn't turn it into a permanent condition. They have a witness,
Gary Schulman, who they -- who says, | saw it there.

And the plaintiff, in her own deposition testimony, |
slipped. Not only did she slip, but her pants were wet. So it's not
their contention that there was nothing there. The fact that we

dispute it doesn't turn it into a permanent condition and certainly
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shouldn't burden my client from having -- from now he has to
produce subsequent incident reports.

DISCOVERY COMMISSIONER: Mr. Galliher?

MR. GALLIHER: My goodness, the law's so clear. We
have a punitive damage claim. It needs to be recognized by
Venetian. It's a punitive damage claim that's going to survive up
until the time of trial. Now, whether it survives trial, | don't know,
because we haven't discovered it yet. But the case law makes it
very clear. Subsequent incident reports are discoverable and even
admissible when you have a punitive damage claim. So that
should be the end of the argument.

MR. ROYAL: That --

DISCOVERY COMMISSIONER: Okay. I'm going to -- my
recommendation is going to be from November 4th, 2011, to the
present, the reports. And because Judge Delaney had -- her ruling
has been that they be unredacted, so that's what it will be.

With regard to number 2, Electronic Computer Data
Information Related to Communications Pertaining to the Subject
Floor with Consultants Other Than Experts Disclosed, Pursuant
to 16.1. | think that that is too vague. I'm going to protect that as
written. If there's some kind of alternative -- so I'm going to grant
the motion as to that request.

If there's some alternative relief we can craft, I'm willing to
entertain that, Mr. Galliher. But | think -- I'm not even sure what

you're asking for there. Consulting experts, I'm not giving you that
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information.

MR. GALLIHER: Understood. And | -- we don't want
consulting experts.

DISCOVERY COMMISSIONER: So what -- well, because
you said with consultants other than experts disclosed pursuant to
NRCP 16.1.

MR. GALLIHER: Here's what —

DISCOVERY COMMISSIONER: It sounds like you're
asking for consulting experts.

MR. GALLIHER: Yeah. Here's what we don't know. |
mean, we've got --

DISCOVERY COMMISSIONER: What do you want? And
let's see if we can craft it --

MR. GALLIHER: What | want --

DISCOVERY COMMISSIONER: Yes.

MR. GALLIHER: --isthis. The Venetian, we're talking
about what a great burden it is for the Venetian to produce this
information. They have a computerized system. My recall, it's
called Alliance.

DISCOVERY COMMISSIONER: Okay.

MR. GALLIHER: It's been identified by a PMK in a
deposition of the Venetian. And according to the PMK, every single
bit of information regarding what we're looking for is contained on
that computer system. And it can be accessed with the push of a

button.
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So if that is true, we'd be --

DISCOVERY COMMISSIONER: That seems a little
oversimplified in my experience. Butin any event, I'm listening.

MR. GALLIHER: All right. Again, I'm not a computer whiz.
All I know is that it was -- according to this PMK person, it can be
accessed very quickly.

DISCOVERY COMMISSIONER: Okay.

MR. GALLIHER: And if that's the case, I'll be more than
happy with that information from the computer system. And again,
we're going to quarrel --

DISCOVERY COMMISSIONER: Regarding what? What
information in the computer system? Because you've asked for
electronic computer data information related to communications
pertaining to the subject flooring with consultants other than
experts disclosed pursuant to NRCP 16.1.

MR. GALLIHER: Well, first of all, | don't know -- when we
talk about consultants, | do not know whether the Venetian has had
someone examine their floors and say, Look, there's a problem with
these floors. | have recommendations to make concerning how we
can make them safer. | don't know whether that's happened,
because that information has not been disclosed. We've requested
it.

So when we talk about -- I'm not talking about consulting
experts; I'm talking about the Venetian hiring somebody that knows

floors to come in, look at the floors, and say, Okay, what can we do
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improve these floors and make them safer for our customers and
guests? And if they haven't hired somebody to do that, very simple
response: We haven't hired anybody.

If they have, that's not consulting expert stuff; that is
simply business situation where they hired someone to look at their
floors, and I'm entitled to find out whether that person that was
hired came to the Venetian management and said, These marble
floors are a problem. | recommend either, A, they be taken out and
replaced with something safer, or, B, there are some substances out
there that we can use to coat the floors to make them safer.

| don't know whether any of that's happened, because
that's why we've made that request.

DISCOVERY COMMISSIONER: Okay. Mr. Royal?

MR. ROYAL: We already went through something like this
with Mr. Elliott. And the Court will recall that they made these kind
of allegations that Mr. Elliott was going to provide this kind of
testimony. The very kind of testimony. Then we got his deposition
and found out that he didn't -- that that wasn't the case at all, that
he thought the Venetian -- and this was in 2009, and he thought the
Venetian floors were fine, were -- in fact, they were exemplary.

That was his testimony in that particular deposition.

| don't know what it is, necessarily, that he's asking for
and | agree that it's vague. I'm not aware -- | can't -- | don't know
who to bring to put on and present.

DISCOVERY COMMISSIONER: I'm going to protect this as
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written. | think it's overly vague. If you want to depose someone,
any -- | mean, if you want to craft something that says, like, any
person who has knowledge that an expert told you to do X, Y, or Z
to your floors, put -- it needs to be tailored to -- because as it's
written, | think it's overly broad and vague, and I'm going to protect
Number 2 as written.

MR. GALLIHER: We'll try to fine tune it.

DISCOVERY COMMISSIONER: Okay. So fine tune it, try
to work together on it.

Number 3, Information Related to the Testing, Replacing
Rlooring that is Not Within the Grand Lux Rotunda Area Where the
Incident Occurred, all right. If testing occurred in the Grand Lux
area anytime between 2011 to the present, I'm going to allow it.
But not if it's in an area that's not at issue in this litigation.

MR. GALLIHER: So that would include all the remaining
marble floors at the Venetian?

DISCOVERY COMMISSIONER: Yes.

MR. GALLIHER: Okay.

DISCOVERY COMMISSIONER: | think any testing that was
done in the Grand Lux area for -- be prepared to testify regarding
any testing that was done in the Grand Lux area from 2011 - I'm
sorry, till 2016.

MR. ROYAL: Okay. Testing done from November 4, 2011
to --

DISCOVERY COMMISSIONER: To the date of the incident
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at issue.

MR. ROYAL: And -- okay. And | want to make sure I'm
clear on the record, it's the Grand Lux area?

DISCOVERY COMMISSIONER: Well, what are -- where --
the incident area, is that the --

MR. ROYAL: That's the -- it's called the Grand Lux
rotunda.

DISCOVERY COMMISSIONER: Okay. The Grand Lux
rotunda. Anything that was done in that area. Okay?

Information About Casino Flooring Changes on or
About 2008 Which Did Not -- okay. And Defendant's position is that
this did not impact the subject area. If there were not -- if there
were not changes made -- were there any changes made to the area
where the impact -- or where the incident occurred?

MR. GALLIHER: We don't know that yet, because we
haven't been able to depose the person to find out exactly where
the carpet was taken up and the marble was replaced.

MR. ROYAL: There's no testimony whatsoever that there
was ever any carpeting in the Grand Lux rotunda. It's always been
marble. The testimony he's referring to is testimony by someone
who worked in the casino area. This is not the casino area. This is
the Grand Lux rotunda.

DISCOVERY COMMISSIONER: Okay. I think that that's
better. I'm going to protect that. | think that a better way to get at

that discovery would be to ask questions regarding whether the
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area at issue had ever been remodeled or had ever previously had
carpet in it. So I'm going to protect 4.

Number 5, there is no -- I'm going to allow -- because
discovery has already included reports -- so this is dealing with an
order limiting the scope of Plaintiffs’ discovery to the Grand Lux
rotunda area where the subject incident occurred. | am going to
allow any prior or subsequent reports that deal with slips and falls
on the marble flooring.

MR. ROYAL: Within the Grand Lux area?

DISCOVERY COMMISSIONER: Within -- I'm going to let
Mr. Galliher speak to that.

MR. GALLIHER: Well, as | --

DISCOVERY COMMISSIONER: They've already been
produced. | mean, the documents have already been produced --

MR. GALLIHER: Yes.

DISCOVERY COMMISSIONER: --to my understanding.

MR. GALLIHER: Some of them have. And we -- we're not
sure how many more exist. But, certainly, we have requested all of
the others, however many there may be. And the documents that
have been produced already include slips and falls on marble
flooring.

DISCOVERY COMMISSIONER: Okay.

MR. GALLIHER: And that's exactly what we're looking for.

DISCOVERY COMMISSIONER: And that's what the prior

ruling was in this case. So | am going to allow it to be any incident
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reports -- limited to the five years prior, going backwards, any
incident -- prior incident reports five years prior to the present time
for slips and falls on marble flooring at the Venetian.

MR. ROYAL: Well, Your Honor, | want to make sure I'm
clear. | thought your initial order was that it was limited to the
Grand Lux area. And this -- what you just said is all encompassing
of the entire property.

DISCOVERY COMMISSIONER: Okay. Yeah. To the
Grand -- I'm sorry, to the Grand Lux rotunda.

MR. GALLIHER: So you're not going to give us the reports
regarding all of the other marble flooring?

DISCOVERY COMMISSIONER: Just to the area, to this
Grand Lux marble flooring. | think that that's -- but you've
already -- my understanding is you've already were produced the
reports --

MR. ROYAL: We --

DISCOVERY COMMISSIONER: -- for all the marble
flooring.

MR. GALLIHER: They have. Well --

MR. ROYAL: Well --

MR. GALLIHER: -- we don't know what they produced, but
they produced floor falls --

DISCOVERY COMMISSIONER: Well, that was --

MR. GALLIHER: --in other areas of the hotel on marble

flooring.
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MR. ROYAL: Okay. Your Honor, they're asking for --
again, they claim to have 106 -- 90 -- 196 prior incident reports over
a five-year period for just the Grand Lux. Okay. So we're saying
okay, that's fine. We'll go through and we'll find whatever we can,
going back five years for the Grand Lux area.

The fact is that when we initially -- when we initially did
this, we limited it to the casino level. And -- but, Your Honor,
we've -- since then -- since then, Mr. Jennings has testified that his
testing outside the Grand Lux area was way different than what we
found in the Grand Lux area. And so we're just asking the Court to
limit it. To limit it to five years within the Grand Lux area, the
marble flooring there, and just --

DISCOVERY COMMISSIONER: So Jennings has already --
their expert has already said that the testing is different in the
Grand Lux area than the other areas of the marble flooring casinos?

MR. ROYAL: Than in other area of the marble floor, that's
correct.

MR. GALLIHER: Yeah. We're not in agreement with that.
And unless -- it's interesting how this continues to be discussed.
But Mr. Jennings made it very clear that he reviewed summaries of
reports. And it was his understanding that the summary reports
had to do with the Grand Lux area; they don't. He is now in the
possession of the reports that have been produced, so he actually
sees the actual reports, but he made it very clear. | reviewed his

summary.
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DISCOVERY COMMISSIONER: All right.

MR. GALLIHER: And he's going to clarify that.

DISCOVERY COMMISSIONER: The original
recommendation was that -- the one that was objected to, and then
Judge Delaney changed it to be unredacted, didn't that include all
slips and falls on all marble flooring on the casino level?

MR. GALLIHER: It did.

MR. ROYAL: No, it did not, Your Honor.

MR. GALLIHER: Oh, it did too.

MR. ROYAL: Your Honor, I'd have to -- you know, I'd --

DISCOVERY COMMISSIONER: All right. I'm going to pull
it up. Just a second. Because I'm not reversing what we've already
decided.

MR. GALLIHER: Well, we wanted the reports -- we wanted
the unredacted reports that were produced to us redacted, and
those included falls on the casino floor.

DISCOVERY COMMISSIONER: Because I'm not changing
from -- we're not rehashing what's already been decided in this
case.

MR. ROYAL: Well, Your Honor, I'm not asking you to do
that. Because what he's asking for now is in addition to what we
previously produced. And we previously produced three years'
worth of documents to counsel. They were redacted.

DISCOVERY COMMISSIONER: Which now need to be

unredacted --
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MR. ROYAL: That's correct.

DISCOVERY COMMISSIONER: -- pursuant to what Judge
Delaney has ordered.

MR. ROYAL: That's correct. But now he's asking for
something in addition. He's asking for another two years' of
documents and we're asking the Court to limit that. That's a new
ruling that has not been ruled on by this -- by the discovery
commissioner or considered by the district court. So we're asking
that -- and now, Your Honor, you're also ordering that we produce
not just two years before, but then everything up to the present.
And so that's new.

And so we're asking you to limit it to the Grand Lux area.
And that would not be in any way -- it shouldn't have any impact on
what you ordered previously as it relates to that three-year period.

MR. GALLIHER: And, of course, we respectfully disagree,
because it should be -- we should have the order include all the
marble flooring at the ground level at the Venetian, which is what
was produced in the first place by the defense.

MR. ROYAL: And, by the way, they've never requested
that. They've never had that specific request.

MR. GALLIHER: Actually, we have.

MR. ROYAL: We provided that --

MR. GALLIHER: Many times.

MR. ROYAL: -- as a courtesy. What they asked for was

everything within the property.
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DISCOVERY COMMISSIONER: Okay. All right. I'm going
to limit it to the casino floor. That's -- the Grand Lux is on the
casino floor, correct?

MR. GALLIHER: Yes.

DISCOVERY COMMISSIONER: Okay. I'm going to limit it
to any slip-and-falls on the marble flooring on the casino level, five
years prior to the present, and pursuant to Judge Delaney's ruling,
unredacted. Okay.

MR. ROYAL: Just -- Your Honor, can | just ask for
clarification --

Can I?

MR. GALLIHER: You -- go ahead.

MR. ROYAL: Okay. Thank you.

For clarification, the subsequent incidents that are being
ordered that -- to be produced, is that based upon their punitive
damages claim or is it based upon the Court's determination that
it's --

DISCOVERY COMMISSIONER: The punitive damages
claim.

MR. ROYAL: Okay. All right.

DISCOVERY COMMISSIONER: Which is still pending. Is it
still active -- an active claim?

MR. GALLIHER: Yes. It survived two challenges from the
Venetian. The claim is still alive for sure.

MR. ROYAL: Okay. It's a punitive damages claim based
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on a negligence action of a temporary transient condition. | just
want to make sure that's clear in front of the Court. This is not a
products case, this is not a permanent condition-type case, this is a
temporary transitory condition. So | just want to make sure that's
clear.

DISCOVERY COMMISSIONER: Well, | think it's unclear.
Because you're saying that the slip-and-fall was on the flooring,
you're saying with no water, they're saying there is water. | mean,
you've --

MR. ROYAL: Butit's -- but, Your Honor, their complaint,
the complaint does not even make the allegation this is a
permanent condition. It is a slip-and-fall. It is a foreign substance
on the floor. The fact -- again, we dispute facts --

DISCOVERY COMMISSIONER: Which you dispute that
there was. So you're saying she slipped and fell on the perfectly
dry floor, is that you're saying.

MR. ROYAL: I'm saying she slipped and fell for some
reason other than, you know, | don't know why she slipped and fell.
But --

DISCOVERY COMMISSIONER: Well, your affidavit said
there was no foreign substance on the floor.

MR. ROYAL: Well, that's my opinion. But their experts
have both testified that there was a foreign substance on the floor,
Your Honor, both of them. And, in fact, their testimony has been --

Dr. Baker and Mr. Jennings both said there absolutely was
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something on the floor. There had to be something on the floor.
That's their position.

And so for counsel -- | just want to make sure it's very
clear to the Court that this is an incident based upon their allegation
that it's a foreign substance that caused her to slip and fall. She
walked through that area hundreds of --

DISCOVERY COMMISSIONER: Well, | think it's your
affidavit that's conflated the issue. Because you're saying there
absolutely wasn't a foreign substance on the floor, which makes
that, then you're saying she slipped and fell on the way it is all the
time.

MR. ROYAL: | -- what I've said, Your Honor, it's -- there is
a disagreement, there's a dispute in the facts. They've got an
eyewitness. The first person who was there on the scene who said
there was a big puddle of water. That's his testimony. That's
Mr. Schulman's testimony. So we can't just pretend that that
doesn't exist because we dispute the facts.

And so this is a case based upon a foreign substance. |
just want to make it very clear that that is their claim, that's what
their experts say, that's what their star witness says, that's what the
plaintiff says. The fact that we dispute it doesn't transform it into a
permanent condition or nor should it entitle them to subsequent
incident reports.

| just want to make that clear, that's all.

DISCOVERY COMMISSIONER: Okay. Mr. Galliher?
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MR. GALLIHER: Well, what's he's doing is misleading.
Because, the bottom line is that -- you saw Commissioner Bulla's
prior ruling against the Venetian, and she recognized, correctly, this
is a continuing hazard. This is not a transitory condition; that's
Mr. Royal's spin on it. The bottom line -- and --

DISCOVERY COMMISSIONER: Well, he's saying it's not a
transient condition --

MR. GALLIHER: Well, but -- well, he is in his affidavit --

DISCOVERY COMMISSIONER: -- because there was
nothing there.

MR. GALLIHER: -- but --

DISCOVERY COMMISSIONER: You're the one who's
saying it is a transient condition.

MR. GALLIHER: No, no.

DISCOVERY COMMISSIONER: It's a little confusing.
Usually, the defendant --

MR. GALLIHER: That's not what I'm saying. I'm saying
it's not a transient condition. It's a continuous hazard.

DISCOVERY COMMISSIONER: But you're saying there
was water present, which is a transient condition.

MR. GALLIHER: But he's -- well, it's not a transient
condition if it's on an inherently dangerous floor. That's entirely
different, as Commissioner Bulla recognized. That's not the same
thing. And, by the way, Judge Delaney --

DISCOVERY COMMISSIONER: Well, | disagree.
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MR. GALLIHER: -- recognized it, as well.

DISCOVERY COMMISSIONER: | disagree.

MR. GALLIHER: Well --

DISCOVERY COMMISSIONER: In my mind, if there's
water present, it's a transient condition. If someone slips and falls
on a floor that you're saying is always dangerous, whether it's dry,
wet -- when it's dry, then that would be a different conversation
we're having.

MR. GALLIHER: But we're not saying that, and we haven't
said that. That's what Mr. Royal just said in his affidavit.

DISCOVERY COMMISSIONER: Mr. Royal's saying it.

MR. GALLIHER: I know.

DISCOVERY COMMISSIONER: Which is making this --
that's what's conflating the whole issue.

MR. GALLIHER: It -- well, that much | understand. Bottom
line is that he's also presented his share of Venetian employees
who have testified that the floor was dry. So, all right, so we have a

contested issue. It's a jury argument. That's what itis. It's
something we present at trial. But it should not affect our ability to
discover our case. And that's what we're doing at this juncture,
we're trying to discover the case, particularly our punitive damage
claim, and we've cited cases all over the place in our motion
practice that supports what we're doing here.

DISCOVERY COMMISSIONER: Okay. Mr. Royal?
MR. ROYAL: The plaintiff says it's -- it was due to a
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foreign substance in the complaint. Even in the amended
complaint it says that she slipped and fell due to a foreign
substance. She testified she slipped and fell due to a foreign
substance.

Other witnesses at the scene, Mr. Schulman, testified he
saw -- he is the one person who did see it, and that's his testimony.
And so, you know, | have a right to dispute the facts, Your Honor,
but their own experts say there was water on the floor. And that's
what caused the fall.

They didn't say -- they haven't testified that this is a
dangerous floor that caused her to fall because it was dry; they say
she slipped and fell because it was wet.

Mr. Jennings actually testified it's a safe floor when it's
dry. He tested it that way. It doesn't become dangerous, in his
opinion, until it becomes wet. That is the --

DISCOVERY COMMISSIONER: Okay.

MR. ROYAL: And therefore, it is a temporary transitory
condition. That's the issue.

DISCOVERY COMMISSIONER: But the punitive damage
claims --

MR. GALLIHER: I'm not going to bounce up and down.

DISCOVERY COMMISSIONER: The punitive damage --
you guys can stay seated -- the punitive damage claim is still at
issue. And because of the punitive damage claim, I'm going to

allow the subsequent reports.
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MR. ROYAL: Okay. Thank you.

DISCOVERY COMMISSIONER: All right. You're
requesting protection -- no, you're moving for an order, Defendants,
directing Plaintiff to produce all information of prior incidents
provided to Tom Jennings. Hasn't he already provided the
e-mailed spreadsheets -- the e-mailed spreadsheet that he
reviewed?

MR. ROYAL: The e-mails -- what | received was not what
Mr. Jennings described. That's all. That's not what he described.

DISCOVERY COMMISSIONER: Okay.

MR. GALLIHER: | don't agree with that.

MR. ROYAL: Well, you weren't at the deposition --

DISCOVERY COMMISSIONER: Okay. Then I'm -- Tom
Jennings is directed to produce all information of prior incidents
that were provided to him and he reviewed prior to issuing his
opinions.

MR. GALLIHER: And we have no problem with that.

DISCOVERY COMMISSIONER: Okay. Defendants are
moving for an order that Plaintiff provide copies of all prior
incidents reports in her possession not produced to Defendants.

Counsel?

MR. ROYAL: They've got this -- they've got these 196
reports, they produced those to the expert --

DISCOVERY COMMISSIONER: Do you have 196 reports,
Mr. --
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MR. GALLIHER: No, actually, we don't.

DISCOVERY COMMISSIONER: -- Galliher?

MR. GALLIHER: We have quite a few reports we've
collected in the case from other counsel, as well. We don't have all
of those 196, because | understand from Mr. Bochanis’s office that
he may not have been able to give those to us. So we don't have
all of them.

However, these are the Venetian's reports.

DISCOVERY COMMISSIONER: Okay.

MR. GALLIHER: So are they asking us to --

DISCOVERY COMMISSIONER: But if you're using them
for impeachment purposes, | mean, you have them. If you have
them, produce them to Defendants.

MR. GALLIHER: We'll be happy to do that.

DISCOVERY COMMISSIONER: Okay.

MR. GALLIHER: But again, that was not the -- from our
standpoint, Commissioner, that was not a problem. We can
produce what we have.

DISCOVERY COMMISSIONER: All right.

MR. GALLIHER: But we pointed out that Venetian,
basically, is asking us to produce the reports that they produced in
other litigation.

DISCOVERY COMMISSIONER: Well, any reports, any
prior incident reports in Defendant -- I'm sorry, in Plaintiffs'

possession must be produced to Defendants.
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And Number 8, Defendants are -- that's on my list,
anyway. | don't know if it's Number 8 on yours. My -- | have
written down, For Leave to Retake Mr. Jennings' Deposition for One
Hour, With Plaintiff Bearing All Costs. That's quite an ask.

Mr. Royal?

MR. ROYAL: | only want that because he didn't have
that -- any of that information present. | wasn't able to
cross-examine him on these prior incidents.

DISCOVERY COMMISSIONER: Okay.

MR. ROYAL: Which is a big deal. | mean, he claims they
were all there in the Grand Lux area, 196. And | ask him -- | ask him,
you know, How did you receive them? What did they look like? |
would just like to be able to finish — to complete my examination of
Mr. Jennings, which | could have done at the time had it been
produced.

MR. GALLIHER: And | have no problem with the
deposition. But | do have a problem with having to pay for the
deposition, because we didn't anything wrong.

DISCOVERY COMMISSIONER: Okay. I --

MR. GALLIHER: And of the 30(d)(2), they have not met the
standard.

DISCOVERY COMMISSIONER: | am going to allow the
deposition to continue. | am not going to require Plaintiffs to pay
for it, because if you had been able to continue, you would have

had to pay for the continued time. So there's really no prejudice to
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the defendant for having you pay for the deposition to go forward.

Have we addressed everything now in your Motion for
Protective Order and Motion to Compel?

MR. ROYAL: Well, we have -- and | may have missed this.
The Topics 6 through 18 all relate to the computer data.

DISCOVERY COMMISSIONER: Okay. What day was that
filed? | have to pull it up on here. So which date was your motion
filed? This -- let's see.

MR. ROYAL: It was filed August 5th, 2019.

DISCOVERY COMMISSIONER: Let me just pull it up so |
can look at the topics. Okay. And what page is that on?

[Pause in proceedings.]

MR. ROYAL: Excuse me.

DISCOVERY COMMISSIONER: Or -- it's an exhibit?
Page 22 of the motion?

[Pause in proceedings.]

DISCOVERY COMMISSIONER: Okay. | seeit. I'm here
now. 6 through 18.

MR. GALLIHER: Is that where we are, page 22?7

DISCOVERY COMMISSIONER: All right. So --

MR. ROYAL: I'm there. I'm sorry.

DISCOVERY COMMISSIONER: The identity -- okay.
Page -- I'm sorry, page 22:

The identity of all employees who were responsible for

managing and maintaining Venetian's technology
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infrastructure.

| think that's overly broad. The technology infrastructure
at the Venetian has far more components, I'm certain, than the
communications area of the -- like, employee communications.
What is it you're actually looking for? Because their technology
includes all of their security, all of their financial stuff, like, this
needs to be tailored.

So Topic Number 6 --

MR. GALLIHER: Might | suggest this --

DISCOVERY COMMISSIONER: Yes.

MR. GALLIHER: -- Commissioner, maybe to shortcut
things with -- what we're really interested in is the information
contained on the computerized Alliance system that the Venetian
maintains. All of this -- of the other topics here pertain to us trying
to verify that information. But I'm more than happy with simply an
order that they produce the information on their Alliance system,
by -- which, by the way, relates strictly to fall injury events or injury
events.

DISCOVERY COMMISSIONER: So is the Alliance system
their claims log system, for lack of a better word? Like how they --

MR. GALLIHER: That's --

DISCOVERY COMMISSIONER: -- how they document
injury incident claims in the casinos?

MR. GALLIHER: That's my understanding. And it contains

relevant information concerning those falls. It may even contain
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copies of the reports.

DISCOVERY COMMISSIONER: Okay. So whey don't we
just tailor it to be able to question the 30(b)(6) witness who has
knowledge regarding the documenting of injuries and claims that
occur in the Venetian casino property.

MR. GALLIHER: I'm fine with that.

DISCOVERY COMMISSIONER: And how those are
electronically stored and can be searched and obtained. Is that
what you're looking for?

MR. GALLIHER: That's what I'm looking for.

DISCOVERY COMMISSIONER: Okay. Does that take care
of all of these different -- 6 through 18, if that's the topic?

MR. GALLIHER: It does. It's actually a better idea than we
had.

DISCOVERY COMMISSIONER: Well, I'm here to help.

MR. ROYAL: Yeah, as long as we're going to --

DISCOVERY COMMISSIONER: If we're limiting it --

MR. ROYAL: Are we going to limit it --

DISCOVERY COMMISSIONER: We're limiting it to the
person -- the 30(b)(6) witness who has knowledge of how the claims
are reported, claims and injuries in the casino, the Venetian casino
property are reported, documented, stored electronically, how they
can be retrieved and identified. Does that cover it?

MR. GALLIHER: Yes. And hopefully there'll be a

transcript, since my note-taking isn't so good.
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MR. ROYAL: Your Honor --

DISCOVERY COMMISSIONER: And that will replace
Topics 6 through 18.

MR. ROYAL: Right.

MR. GALLIHER: We're fine with that.

MR. ROYAL: Okay. And that works. Do we have a
specified period of time?

DISCOVERY COMMISSIONER: The specified period of
time would be five years prior to the incident to the present. Okay.

Does that cover everything then?

MR. GALLIHER: | think it does.

DISCOVERY COMMISSIONER: All right. Now we just
have one more motion, right? Or are we -- is this --

MR. GALLIHER: I think it --

DISCOVERY COMMISSIONER: We covered everything in
your --

MR. GALLIHER: I think it covered our Motion to Compel,
as well.

DISCOVERY COMMISSIONER: -- Motion to Compel?

MR. GALLIHER: Sure. | think it covered that as well.

DISCOVERY COMMISSIONER: Okay. Because -- pursuant
to -- this was the Motion to Compel Testimony and Documents,
Plaintiffs' Motion to Compel. So just so we're clear on Defendants’
Motion for Protective Order is granted in part, denied in part as

stated.
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And with regard to Plaintiffs' Motion to Compel Testimony
and Documents, it's granted in part, denied in part. The judge has
already -- the three main issues in that motion were the prior
unredacted incident reports, which Judge Delaney has already
determined, so those will be -- will be allowed.

The 30(b)(6) we've handled, and the subsequent incident
reports we've handled. So that should take care of all of the Motion
to Compel.

MR. GALLIHER: Yes. The only other thing I'd ask is can
we still have, like, a two-week deadline to produce the unredacted
reports?

DISCOVERY COMMISSIONER: Well, I'm going to provide
alternative relief pursuant to EDCR 2.34(e) to Mr. Royal, because
he's waiting from a final -- for a final order from Judge Delaney
from yesterday, | believe. And so I'm going to provide him relief
that those do not need to be produced until it has become a final
order. That may be after a writ, since he intends to -- he's already
articulated that he intends to take it up.

But pursuant to 2.34, he does not need to produce it until
that has become a final order.

MR. GALLIHER: So can we have a date, then, after the
order is signed?

DISCOVERY COMMISSIONER: Two weeks after the order
is signed.

MR. GALLIHER: Okay.
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DISCOVERY COMMISSIONER: And the writ would stay
that period of time.

MR. ROYAL: Okay. Now, this is my last clarification, |
want to make sure.

DISCOVERY COMMISSIONER: Okay.

MR. ROYAL: So it's five years to the present, casino level,
marble floors, and not limited to the Grand Lux.

DISCOVERY COMMISSIONER: Yes.

MR. ROYAL: Okay. And --

MR. GALLIHER: Unredacted.

MR. ROYAL: Right. Unredacted.

DISCOVERY COMMISSIONER: Unredacted.

MR. ROYAL: And the -- and we're going -- the subsequent
incidents are because even if this is a transitory -- temporary
transitory condition, he's got a punitive damage claim, and
therefore, those are to be produced.

DISCOVERY COMMISSIONER: The transitory, | would not
allow them, but because of the punitive allegations that have not --
that have survived now two Motions to Dismiss, I'm going to allow.

MR. ROYAL: | understand. Okay.

And to the -- is this an ongoing duty? Do we have to -- |
mean, when -- it says to the present, is it as of today? Is this going
to go on through trial? Do | have to keep supplementing this
response?

DISCOVERY COMMISSIONER: | think -- | would say
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through today is probably -- or through the date of the production is
probably sufficient.
MR. GALLIHER: And I'll -- I'm okay with through the date
of production.
DISCOVERY COMMISSIONER: All right.
MR. ROYAL: Thank you.
MR. GALLIHER: Thank you.
DISCOVERY COMMISSIONER: Thank you. Have a great
day, both of you.
MR. ROYAL: So Mr. Galliher will prepare or --did | -- I'm
sorry, | totally missed that. Who's --
DISCOVERY COMMISSIONER: You know, | didn't say.
You know, since his is really all part of yours, I'm going to say -- I'm
going to ask you, Mr. Royal, to prepare the report and
recommendation.
MR. ROYAL: Okay. Thank you.
111
111
/11
117
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DISCOVERY COMMISSIONER: And please have that
submitted to Mr. Galliher for his review as to form and content and
have it submitted to me within 14 days.

MR. GALLIHER: Thank you.

DISCOVERY COMMISSIONER: | am -- thank you.

[Proceeding concluded at 11:18 a.m.]
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PROCEDURAL HISTORY

1. Venetian filed DEFENDANT’S MOTION TO STRIKE PLAINTIFF’S
SUBPOENA DUCES TECUM IMPROPERLY SERVED PURSUANT TO NRCP 45(A)(4)A)
AND MOTION [FOR PROTECTIVE ORDER UNDER NRCP 26(¢c) RELATED TO
PLAINTIFF'S DEMAND DEPOSITION AND DOCUMENTS FROM DEFENDANTS UNDER
NRCP NRCP 30(B)6) AND NRCP 34 AND MOTION TO COMPEL PLAINTIFF TO PRODUCE
ALL EVIDENCE OF PRIOR INCIDENTS AT VENETIAN NOT RECEIVED FROM
DEFENDANTS TN THIS LITIGATION on August 5, 2019,

2. Plaintiff filed PLAINTIFF'S MOTION TO COMPEL TESTIMONY AND
DOCUMENTS on August 5, 2019,

3. Venetian and Plaintiff filed oppositions which included countermotions for
sanctions; the Discovery Commissioner refused to consider the countermotions pursuant to EDCR
2.20(f} as being insufficiently related to the subject matter of the pending motions.

II.
FINDINGS

1. Plaintiff claims to have fallen on Venetian premises on November 4, 2016 due to a
temporary transitory condition which caused her to slip.

2. On January 4, 2019, Venetian produced to Plaintiff copies of sixty-four (64} prior
incident reports from November 4, 2013 to November 4, 2016, redacted by Venetian to protect the
identification of non-employees, responsive to Plaintiff’s Production Request No. 7 requesting
other incident reports on the Venetian property from November 4, 2011 to the present. {Venetian

objected to producing incident reports occurring subsequent to the November 4, 2016 incident.)
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3 On February 1, 2019, Venetian filed a motion for protective otrder as to the redacted
prior incident reports produced on January 4, 2019, which was granted by the Discovery
Commissioner in a Report and Recommendation filed April 4, 2019, with reports to remain
redacted and to be protected under NRCP 26(¢).

4, The District Court entered an order reversing the Discovery Commissioner’s Report
and Recommendation of April 4, 2019 in an order filed July 31, 2019, directing Venetian to
provide Plaintiff with unredacted copies of all prior incident reports, with no protections requested
by Venetian under NRCP 26{c). Venetian filed a motion for reconsideration, heard on September
17, 2019, which Judge Delaney denied.

5. The District Court’s ruling related to Venctian®s request for protection under NRCP
26(c) is the law of the case; therefore, no relief requested related to the protection of Venetian prior
incident reports can be further considered by the Discovery Commissioner in this matter.

6. Plaintiff was granted leave by the District Court to file a First Amended Complaint
to add a claim of punitive damages, which was filed on June 28, 2019.

7. Venetian filed a motion for protective order and Plaintiff filed a motion to compel
on August 5, 2019 regarding Plaintiff’s request for the production of certain information and
documents from May 1999 to the present.

8. On May 31, 2019, Plaintiff served her sixth request for production with the
following requests:

REQUEST NO. 23: True and correct copies of any and all reports, documents,

memoranda, or other information describing or referring to slip testing petrformed

on the marble floors at the Venetian Hotel and Casino by any Plaintiff, or the

Venetian, from January 1, 2000 to date.

REQUEST NO. 24: Any and all communications, including correspondence,

emails, internal communication, or other memoranda which refers to the safety of

marble floors located within the Venetian Hotel and Casino from January 1, 2000 to
date.
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REQULST NO. 25: Any and all transcripts, minutes, notes, emails, or
correspondence which has as a subject matter, any meetings held by and between
Venetian personnel, including management personnel, where the subject of the
safety of the marble floors at the Venetian was discussed and evaluated from
January 1, 2000 to date.

REQUEST NO. 26: Any and all correspondence, emails, memoranda, internal
office correspondence, or other documents direcied to the Venetian froma
Contractor, Subcontractor, Flooring Expert, ot similar cntity which discusses or
refers to the safety of marble floors located within the Venetian Hotel and Casino
from January 1, 2000 to date.

REQUEST NO. 29: Any and all complaints submitted by guests or other individuals
regarding safety of the marble floors.

REQUEST NO. 30: Any and all quotes and estimates and correspondence regarding
quotes and estimates rcelating to the modification of the marble floors to increase
their slip resistance.

A On June 20, 2019, Plaintiff served Plaintiff’s First Set of Interrogatories to
Defendants with the following request:

INTERROGATORY NO. 1: Please identify by Plaintiffs name, case number and

date of filing all complaints filed against the Venetian Casino Resort, LLC d/b/a

The Venetian Las Vegas and/or Las Vegas Sands, LLC d/b/a The Venetian Las

Vegas in the Clark County District Court for any and all slip and fall and/or trip and

fall incidents occurring on marble flooring anywhere within The Venetian Casino

Resort, LCC d/b/a The Venetian Las Vegas and/or Las Vegas Sands, LLC d/b/a The
Venetian Las Vegas from January 1, 2000 to the present.

10.  OnJuly 17, 2019, Plaintiff served Plaintiff’s Ninth Request for Production of
Documents and Materials to Venetian. Request No. 35 sought the following production from
Venetian:

REQUEST NO, 35: True and correct copies of any and all claim forms, legal

actions, civil complaints, statements, security reports, computer generated lists,

investigative documents or other memoranda which have, as its subject matter, slip

and fall cases occurring on marble floors within the subject VENETIAN CASINO

RESORT from the May 3, 1999 to the present.

. OnJuly 19, 2019, Plaintiff served Plaintiff’s Tenth Request for Production of

Documents and Materials to Defendant with the following request:
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REQUEST NQO. 36: True and correct copies of any and all entries and information
contained in the Venetian's Alliance System regarding injury falls on marble
flooring within the Venetian Las Vegas from January 1, 2000 to present,
12. On July 22, 2019, Plaintiff served Plaintiff’s Second Set of Inlerrogatories to
Defendants which reads as follows:
INTERROGATORY NO. 2: Please identify names, addresses and phone numbers of any
and all individuals designated as safety engineers who perform(ed) accident checks at the
Venetian from the year 2000 to the present.
13, On July 29, 2019, Plaintiff served Plaintiff’s Eleventh Request for Production of
Documents and Materials to Defendant with the following request.
REQUEST NO. 37: Any and all quotes, estimates, correspondence, emails,
memorandums, minutes, file notes and/or other documentation related to Venetian's
decision to remove and replace the carpet with marble flooring and Venetian's
removal and replacement of carpet with marble flooring as referenced by Christina
Tonemah in her deposition. (25: 9-26: 26; [-6)
14, OnJuly 30, 2019, Plaintiff served notice of an NRCP 30(b)(6) deposition under
NRCP 45 issuance of a subpoena with eighteen (18) topics, as follows.
1) Total number of injury falls on marble floors located within The
Venetian Las Vegas from November 4, 2013 to present.
2) Actions taken by The Venetian Las Vegas to change the coefficient
of friction with respect to the marble floors within The Venetian Las Vegas from
November 4, 2013 to present.
D Measures taken to locate and produce security/incident injury fall
reports by The Venetian Las Vegas as requested by Plaintiff in this Litigation.
4) Slip testing performed by The Venetian Las Vegas ot it’s

representatives with respect to the marble floors within The Venetian Las Vegas

from November 4, 2013 to present.
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5) Any invoices or work orders with respect to the removal of carpet in
pedestrian walkways and replaced with marble and/or granite flooring from
November 4, 2006 to present.

&) The identity of all employees who were responsible for managing
and maintaining Venetian's technology infrastructure.

7 The name, address and phone number of the specific
employee(s) tasked with retrieving incident reports from Venetian's system for this
litigation, the litigation in Smith v. Venetian (A-17-733362-C), Cohen v. Venetian
{A-17-761036-C) and Boucher v. Venetian {A-18-773651-C) and the name address
and phone number of the individual who assigned them this task.

) The identity of all non-employee consultants, consulting firms,
contractors or similar entities that were responsible for managing and maintaining
Venetian’s technology infrastruclure.

)] Software used, including dates they were in use and any software
modifications.

10)  Identity of, description of and policies and procedures for the usc of
alt internal systems for data management, complaint and report making, note
keeping, minute/transeript taking and employee e-mail, messaging and other
communication systems and description of all employee accounts for said systems.

11)  Description of all cell phones, PDAs, digital convergence devices or
other portable electronic devices and who they were/are issued to.

12)  Physical location of electronic information and hard files and
description of what information is kept in electronic form and what is kept in hard

files.
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13)  Description of policies and procedures for performing back-ups.

14)  Inventory of back-ups and when they were created.

153)  User permissions for accessing, modifying, and deleting data.

16)  Utilization of data deletion programs.

17) A listing of current and former personnel who have or had access to
network resources, technology assets, back-up, and other systems operations.

18)  Electronic records management policies and procedures.

15, Venetian sought relief from the scope of discovery requested by Plaintiff,
contending that it was overbroad and unwarranted in a slip and fall case arising from a temporary
transitory condition. Venetian further asserted that Plaintiff is not entitled to any incident reports
occurring after November 4, 2016 based on the facts plead by Plaintiff in the Complaint and
further as evidenced by Plaintiff’s testimony, and the testimony of her experts and evewitness at
the scene, all of whom opined that Plaintiff slipped and fell due to a fareign substance on the
marble floor. Therefore, Venetian moved for protection.

16,  Venetian also moved to compel the production of all incident reports and
information related to incident reports obtained by Plaintiff from any source, inciuding but not
limited to those produced to expert Thomas Jennings supporting his May 30, 2019 report, which
documents were not produced to Venetian by Plaintiff prior to the time of Mr. Jennings’ deposition
taken July 2, 2019. Venetian further moved for an order compelling Mr. Jennings to appear again
for deposition at Plaintiff’s cost,

17.  Plaintiff argued in her motion to compel that she is entitled to the broad scope of
discovery requested because it is necessary to prove up her punitive damages claim allowed by the

District Court and therefore moved to compel Venetian to produce the information at issue.
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18.  The parties also filed countermotions for sanctions which the Discovery
Commissioner refused to hear pursuant to EDCR 2.20(f).
After reviewing the papers and pleadings on file, and consideration of arguments presented
by counsel for the parties, the following recommendations are made.
1I1.

RECOMMENDATIONS

IT IS RECOMMENDED that the pending motions and countermotions filed by Plaintiff
and Venetian {other than those not adjudicated pursuant to EDCR 2.20(f}), are GRANTED IN
PART and DENIED IN PART as set forth specifically herein below.

IT IS FURTHER RECOMMENDED that, regarding Plaintiff’s Production Request Nos. 7,
24,29, 35, and 36, Interrogatory Nos. 1, 2, and NRCP 30(b)(6) Topic 1, based on Plaintiff’s
pending claim for punitive damages claim arising from the operative facts of a slip and fall on a
liquid substance, in accordance with Judge Delaney’s July 31, 2019 order, Venetian be ordered to
produce to Plaintiff unredacted records related to other incidents involving guests slipping and
falling on the Venetian common area marble floor on the casino level of the Venetian property due
to the existence of a foreign substance from Wovember 4, 2013 to the present (only as of the date
of production).

[T IS FURTHER RECOMMENDED that, as to Plaintiff”s request for documents and
information from Venetian cegarding actions to change the coefficient of friction of the marble
flooring, Venctian®s motion for protection be GRANTED as this request is vague and overly broad
as written in the NRCP 30(b)(6) Topic 2 and Production Request No, 30.

IT IS FURTHER RECOMMENDED that, as to Plaintiff’s request for information and
documenis related to the testing of Venetian marble flooring, as sct forth in to NRCP 30(b)(6}
Topic 4 and Production Request Nos. 23, 25, 26, Plaintiff’s motion to compel be GRANTED to the

extent that any testing for coefficient of friction was accomplished in the Grand Lux area of the
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Venetian property from November 4, 2011 to November 4, 2016, where such information was
disclosed by Venetian pursuant to NRCP 16.1 or which is not otherwise protected in accordance
with NRCP 26.

IT IS FURTHER RECOMMENDED that, as to Plaintiff’s request for information related
to the removal of carpeting on the Venetian casino floor set forth in Production Request No. 37,
and NRCP 30(b)(6) Topic 5, Venetian’s motion for protection be GRANTED to the extent that the
inquiry related the removal of carpeting be limited to the Grand Lux area of the Venetian property
from November 4, 2011 to November 4, 2016,

IT IS FURTHER RECOMMENDED that, as to Production Request Nos. 35 and 36,
together with NRCP 30(b)6) Topics and 3, 6-18 regarding information related to computer data at
the Venetian, the motion for protection be GRANTED, as this request is vague and overly broad,;
however, that Plaintiff be allowed to inquire of Venetian generally about the reporting of slip and
fall claims on the casino level marble (loor from November 4, 2011 to the present, how the
information is collected and stored, and how it can be retrieved.

IT IS FURTHER RECOMMENDED that Venetian's motion to compel Plaintiff expert
Thomas Jennings to produce all documents and information of prior incidents he has reviewed (as
represented by Mr, Jennings in his May 30, 2019 report and in his July 2, 2019 deposition) be
GRANTED.

IT 1S FURTHER RECOMMENDED that Venetian’s motion to retake the deposition of Mr.
Jennings upon receipt of the prior incident information be GRANTED to the extent that Venetian
is aliowed to redepose Mr, Jennings; however, it is DENIED as to Venetian’s request that Plaintiff
pay the costs associated with the second Jennings deposition.

IT IS FURTHER RECOMMENDED that Venetian’s motion to compel Plaintiff’s
production of all Venetian incident reports in her possession beyond those which have been

produced by Venetian to Plaintiff in this litigation be GRANTED.
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IT IS FURTHER RECOMMENDED that Venetian be granted relief from production of

unredacted documents until fourteen days after Notice of Entry of Order related te the District

Court’s denial ol Venetian’s motion for reconsideration of the July 31, 2019 order.

IT IS FURTHER RECOMMENDED that Venetian be granted relief from production of

documents related to the issues herein until it becomes a final otder of the District Court.

IT IS FURTHER RECOMMENDED that all remaining issucs in the pending motions are

otherwise DENIED.

DATED this @mof MV%M ,2019.

Submitted by:

Royal & Miles LLP
' (\
|
/ N\_)
Michdel N Rﬁyal,. "sq\
cha%n 4370
1522 W. Waeim Spiings Road

Henderson, NV 83014

Attorneys for Defendants

VENETIAN CASINO RESORT, LLC and
LAS VEGAS SANDS, LLC

(M~

DISCOVERY COMMISSIONER

Reviewed by:

THE GALLIHER LAW FIRM

—

Keith E. Galliher, Jr., Csq.
Nevada Bar No. 220

1850 L. Sahara Avenue, Suite 107
Las Vegas, NV 89014

Attorney for Plaintiff
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Case Name: Sekera v, Venetian Casino Resort, LLC
Case No.: A-18-772761-C

NOTICE

Pursuant to NRCP 16.3{c)2), you are hereby notified that within fourteen (14) days after being
served with a report any party may file and serve written chjections to the recommendations.
Written authorities may be filed with objections, but are not mandatory. If written authorities are
filed, any other party may file and serve responding authorities within seven (7) days after being
served with objections.

Objection time will expire on D?_C ‘(_0 2019,

A copy of the foregoing Discovery Commissioner's Report was:

Mailed to Plaintiff/Defendant at the following address on the day of
2019:
J - Electronically filed and served counsel on Dl? / c;l . 2019, Pursuant

to N.E.F.C.R. Rule 9.

'.Cbmm isSoner Dedgue
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Electronically Filed
12/16/2019 4:47 PM
Steven D. Grierson

CLERK OF THE COU _
OBJ &@«—" ﬁ.um—,

Michael A. Royal, Esq.

Nevada Bar No. 4370

Gregory A. Miles, Esq.

Nevada Bar No. 4336

ROYAL & MILES LLP

1522 West Warm Springs Road
Henderson Nevada 89014

Tel:  702-471-6777

Fax: 702-531-6777

Email: mroyal@rovalmiteslaw.com
Attorneys for Defendants
VENETIAN CASINO RESORT, LLC and
LAS VEGAS SANDS, LEC

DISTRICT COURT

CLARK COUNTY, NEVADA

JOYCE SEKERA, an Individual; CASENO.: A-18-772761-C
DEPT. NO.: XXV
Plaintiff,

Y.

VENETIAN CASINO RESORT, LLC, d/b/a
THE VENETIAN LAS VEGAS, a Nevada
Limited Liability Company, LAS VEGAS
SANDS, LLC d/b/a THE VENETIAN LAS
VEGAS, a Nevada Limited Liability Company;
YET UNKNOWN EMPLOYEE; DOES I
through X, inclusive,

Hearing Requested

Defendants.

DEFENDANTS’ LIMITED OBJECTION TO DISCOVERY COMMISSIONER’S REPORT
AND RECOMMENDATIONS DATED DECEMBER 2, 2019

Defendants, VENETIAN CASINO RESORT, LLC, and LAS VEGAS SANDS, LLC
(hereinafter collectively “Venetian ), by and through their counsel of record, Michael A. Royal, Esq.,
of ROYAL & MILES LLP, hereby files DEFENDANTS’ OBJECTION TO DISCOVERY

COMMISSIONER’S REPORT AND RECOMMENDATION DATED DECEMBER 2, 2019.
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This Objection is based upon the Points and Authorities below, the papers and pleadings filed
herein, and any oral arEmcnt allowed at the hearing on this matter.

DATED this day of December, 2019,

ROYA £S LLP

\

cheel 4. Rojml, Exq.
evetla Bar Ng. 437
1522 W. Warm Springs Rd.

Henderson, NV 82014

Attorney for Defendants

VENETIAN CASINO RESORT, LLC and
LAS VEGAS SANDS, LLC

/
By

MEMORANDUM OF POINTS AND AUTHORITIES

L

NATURE OF OBJECTION

Defendants” limited objection relates to the scope of the Discovery Commissioner’s ruling on
the production of incident reports. First, Defendants object to the Discovery Commissioner’s ruling
that Defendants must produce reports of all incidents occurring on the casino floor level of the
Venetian property, when the subject incident occurred in the Grand Lux rotunda area which Plaintiff
claims to be especially dangerous because there is a food court and other establishments nearby.
Defendants contend that other areas of the property outside the Grand Lux rotunda area where the
subject incident occurred are not reasonably relevant to any issues in the case. This is especially
significant where Plaintiffs own expert has demonstrated that the subject flooring tests differently in
different areas ofthe property. Second, Defendants object to the Discovery Commissioner’s ruling that
Defendants must not only produce five (5) years of prior incident reperts, but also subsequent incident
reports from the date of the subject incident to the date of production (more than three years).

Moreover, all of these documents, per the Discovery Commissioner, are to be produced in unredacted
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form without any NRCP 26(c) protection whatsoever. The scle basis for ordering the production of
subsequent incident reports as related by the Discovery Commissioner is the fact that Plaintiff has 2
claim for punitive damages.

Defendants previously provided Plaintiff with sixty-eight (68) prior incident reports from
November 4, 2013 to November 4, 2016, Defendants do not object to providing an additional two (2)
years of prior incident reports (from November 4, 2011 to November 4, 2013} in the Grand Lux
rotunda area where the subject incident occurred; however, Defendants respectfully submit that the
proper scope of discovery related to other incident reports in this matter would be to limit further
production to the Grand Lux area for the five (5) years preceding the subject incident. Moreover, there
is no good, legal basis for the Court to order the production of subsequent incident reports in a
neglipence case based on a slip/fall from a foreign substance. As to the Discovery Comnissioner’s
order that any further reports be provided in unredacted form, there is a pending stay as to that
particular issue granted by the Nevada Court of Appeals.

IL.

DECLARATION OF MICHAEL A. ROYAL

STATE OF NEVADA )
) ss.
COUNTY OF CLARK )

MICHAEL A. ROYAL, ESQ., being first duly sworn, under oath deposes and states:

1. I am an attorney duly licensed to practice law in the State of Nevada and I am counsel
for Venetian Casino Resort, LLC, and Las Vegas Sands, LLC, in connection with the above-captioned
matter. [ have personal knowledge of the following facts and if called upon could competently testify
to such facts,

1l

ey
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2.

I declare that the exhibits identified herein below are true and comect copies of

documents produced in or otherwise related to this matter, and move the Court to take judicial notice

of the following cases attached hereto.

EXHIBIT

TITLE

A

Discovery Commissioner’s Report and Recommendation, filed December 2, 2019

Transcript of Proceedings Before Discovery Commissioner (September 18, 2019)

Transcript of Joyce Sekera Deposition {(taken March 14, 2019), selected pages

Thomas Jennings Report (dated May 30, 2019)

Transcript of Themas Jennings Deposition (taken July 2, 2019), selected pages

Thomas Jennings Report (dated December 28, 2018)

QlEIglY Oz

Findings of Fact, Conclusions of Law and Order Granting Defendants’ Motion for
Partial Summary Judgment on Mode of Operation Theory of Liability (filed July
23,2019

First Amended Complaint (filed June 28, 2019)

Boucher v. Venetian Casino Resort, LLC, Case No. A-18-773651-C, Order
Regarding Plaintiff’s Limited Objection to the Discovery Commissionet’s Report
and Recommendation on Plaintiff”s Motion to Compel Production of Documents
(filed October 29, 2019)

Petitioners’ Emergency Petition for Writ of Mandamus and/or Writ of Prohibition
Under NRAP Rules 21(a)(6) and 27(c) (filed 09.27,19)

Petitioners’ Reply Brief, Appellate Court No. 79689-COA (filed 10.28.19)

DATED this Hp dayofnw%ﬁw. M

MICHNEY/ A R‘éFAL‘

II1.

PERTINENT FACTS AND EVIDENCE

Plaintiffhas generally requested that Defendants produce information from 1999 to the present

related to an assortment of materials. (See Exhibit A, Discovery Commissioner’s Report and

Recommendation (filed December 2, 2019) at 3:17-27; 4-6.) Defendants filed a motion for protective
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order and Plaintiff filed a motion to compel. (See id. at 7:9-26.) The Discovery Commissioner ruled
as follows in pertinent part:

L. Defendants be ordered to produce “unredacted records
related to other incidents involving guests slipping and falling on the
Venetian common area marble floor on the casino level of the
Venetian property due to the existence of a foreign substance from
November 4, 2013 to the present {only as of the date of production).”
(See id. at 8:16-19. Emphasis added.)

2. Defendants produce records related to any coefficient of
friction testing accomplished in the Grand Lux area of the Venetian
property from November 4, 2011 to November 4, 2016, where such
information was disclosed by Venetian pursuant to NRCP 16.1 or which
is not otherwise protected in accordance with nRCP 26, (See id. at
8:25-28; 9:1-3. Emphasis added.)

3. Defendants produce records related to the removal of
carpeting “limited to the Grand Lux area of the Venetian property”
from November 4, 2011 to November 4, 2016, (See id. at 9:4-9.
Emphasis added.)

The subject incident occurred in the Grand Lux rotunda area of the Venetian. (See Exhibit B,
Transcript of Proceedings Before Discovery Commissioner (September 18, 2019) at 8:1-3.) The
Discovery Commissioner limited Plaintiff s request for any coefficient of friction testing the Grand
Lux area for the five (5) years preceding the subject incident. (See id. at 20:19-25; 21:1; see also
id. 21:2-9, “Anything that was done in that [the Grand Lux rotunda] area”.) The Commissioner further
limited Plaintiffs inquiry about changes to the Venetian flooring (i.e. carpet to marble) to the Grand
Lux rotunda area. (See id. at 21:2-25; 22:1-2.) The Commissioner initially ruled that the production
of other incident reports would likewise be limited to the Grand Lux rotunda area. (See id, at 22;24-25;
23:1-13.) Then, after further discussion, the Commissioner expanded the scope of other incident
reports to the entite casine level of the Venetian property “five years prior to the present, and pursuant
te Judge Delaney’s ruling, unredacted.” (See id. at 27:1-8. Emphasis added.)

The Commissioner acknowledged that Plaintiff’s claims arise from a temporary transient
condition. (See id. at 30:17-25; 31:1-8.) However, the Commissioner ruled that Defendants must
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produce subsequent incident reports based on the fact that Plaintiff’ has an existing punitive damages
claim, {Seeid. at27:14-25;28:1; 32:19-25; 41:3-19.) The Commissioner did not otherwise set forth
any legal basis for ruling that Defendants must now provide Plaintiff with unredacted subsequent
incident reports in a case involving a slip and fall from an alleged foreign substance, simply because
Plaintiff has a claim for punitive damages, There was no analysis of NRCP 26(b)(1) or review of
Nevada case law on the subfect. Indeed, Plaintiff did not present any Nevada law and no legal known
legal precedent was relied upon by the Court on the issue of producing subsequent incident reports.
As discussed further herein below, Defendants contend that the following rulings by the
Discovery Commissioner are in_error: |
L. That Defendants be ordered to provide copies of other incident reports
in any areas outside the Grand Lux rotunda area of the propetty where Plaintiff's fall
occurred; and
2, That Defendants be ordered to provide subsequent incident reports from
November 4,.201 5 to the present in a case based upon a slip and fall from a foreign
substance based solely on an existing claim for punitive damages.
111.
DISCUSSION

Al Standard of Review

Rule 26(b)(1), Nevada Rules of Civil Procedure, reads as follows:

Unless otherwise limited by order of the court in accordance with these rules, the scope
of discovery is as follows: Parties may obtain discovery regarding any nonprivileged
matter that is relevant to any party’s claims or defenses and proportional to the needs
of the case, considering the importance of the issues at stake in the action, the
amount in controversy, the parties’ relative access to relevant information, the
parties’ resources, the importance of the discovery in resolving the issues, and
whether the burden or expense of the proposed discovery outweighs its likely benefit,
Information within this scope of discovery need not be admissible in evidence fo be
discoverable, (Emphasis added.)
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Plaintiff must therefore demonstrate that the desired discovery is relevant to her claims here
and that it is proportional to the needs of the case with five factors: 1) importance of issues at stake;
2) amount in controversy; 3) parties’ relative access to relevant information; 4) parties’ resources; the
importance of the discovery in resolving contested issues; and 5) the burden of proposed discovery vs.
the likely benefit.

1. Relevancy

Under the first prong of thi; test, for information to be discoverable, it must be "relevant to any
party's claim or defense." (I/d) The phrase "reasonably calculated to lead to the discovery of
admissible evidence” has been omitted from the previous rule. The word “relevant™ has been provided
as one of the driving factors in weighing discovery issues.

Recall that Plaintiff was not a normal guest/patron of the Venetian property at the time of the
incident, but was instead a pseudo employee, someone assigned a Venetian employee parking pass and
ID badge to gain special access to the property. She worked on property for nearly a year prior to the
incident and, as discussed further herein, Plaintiff walked the Grand Lux rotunda area many hundreds
of times without incident until November 4, 2016 - the only difference being the alleged existence of
a foreign substance reportedly causing her to fall. |

What is “relevant” about incidents occurring anywhere other than the Grand Lux rotunda area
where Plaintiff fell? It is an area of which Plaintiff was exiremely familiar in the course of her
employment. Thereis no evidence that Plaintiffroutinely ventured into any other areas of the Venetian
property - to the contrary, it was her daily routine to traverse the Grand Lux rotunda area, What may
have occurred in areas outside the Grand Lux rotunda area or on occasions following the subject
incident is simply not “relevant”.

As alse discussed further herein below, Plaintiff has claimed to have reports of 196 prior

incidents occurring in the Grand Lux rotunda area; therefore, Defendants respectfully submit that

FtMaster Case Tolert32371 21Pleadings’ 10K DCRE. {1702, 19)wpd -7-

VEN 1982




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Plaintiffis in possession of more than sufficient “relevant” information she needs to make her case for
consfructive notice and/or dangerous condition, with that information reportedly confined to the Grand
Lux rotunda atea.

2. Proportionality

Evenifthe Court deems the information “‘relevant”, that alone is insufficient. Under the second
part of the NRCP 26(b)}(1) test, to be discoverable, information must be "proportional to the needs of
the case.” The rule provides six factors to consider; 1) “the importance of the issues at stake in action’;
2) “the amount in controversy”; 3) “the parties' relative access to relevant information®; 4) “the parties'
resources; 5) the importance of the discovery in resolving the issues” and 6) “whether the burden or
expense of the proposed discovery outweighs its likely benefit." Defendants have previously produced
a total of sixty-eight (68) prior incident reports and Plaintiff claims to have a total of 196.! Requiring
Defendants to produce additional prior incident reports beyond the Grand Lux rotunda area and beyond
the date of the subject incident serves no good purpose other than to burden and harass Defendants.

Defendants note that NRCP 26(b)(2)(C) further limits discovery. It requires the Court to limit
the frequency or extent of discovery if the Court determines that the discovery sought is (1)
"unreasonably cumulative or duplicative, or can be obtained from some other source that is more
convenient, less burdensome, or less expensive”; (2) "the party seeking discovery has had ample
opportunity to obtain the information by discovery in the action;" or (3) "the proposed discovery is
outside the scope permitted by Rule 26(b)(1}." Courts, thus, have a "duty to pare down overbroad
discovery requests under Rule 26(b}(2)." (See Rowlin v. Alabama Dep't. of Pub. Safety, 200 F.R.D.

439, 461 (M.D. Ala. 2001) (referencing application of FRCP 26(b)2)).) Rule 26 provides the Court

"Pursuant to the DCRR, Plaintiff is to produce all of the other incident information she has
collected to Defendants. (See Exhibit A at 9;,26-28))
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with broad discretion to "tailor discovery narrowly” (See Crawford-EI v. Britton, 523 U.S. 574, 599,
118 8. Ct. 1584, 140 L. Ed. 2d 759 (1998).)

B. Defendants Qbject to Producing Records of Other Incidents in Areas Qutside the Grand
Lux Rotunda Where the Subject Incident Occurred

Defendants do not object to the Commissioner’s ruling to produce prior incident repotts from
November 4, 2011 to November 4, 2016; however, Defendants take issue with the ruling that
production is not limited to the Grand Lux rotunda area, but expands to all areas olf the Venetian
property on the casino level.

As Defendants previously noted, the Commissioner expressly limited Plaintiff’s request for any

I coefficient of friction testing to the Grand Lux rotunda area. The Commnissioner further limited

Plaintiff’s request for floor remodeling (i.e. changing carpéting to stone flooring) to the Grand Lux
rotunda area. The ruling should likewise be limited to the Grand Lux area when it comes to the
production of prior incideﬁt repotts.

Plaintiff testified in deposition that she walked across the Grand Lux rotunda area daily to use
the restroom where she Wﬁ.é headed at the time of the subject area. (See Exhibit C, Transcript of;foyce
Sekera Deposition (taken March 14,2019)at 84:21-25; 85:1-9, 15-25; 86:1-25; 87:1 -.5; 88:7-14;109:5-
13.) Plaintiff testified that she was working five (5) to seven (7) days per week at her kiosk job from
9:00 am to 7:00 pm, sometimes as much as eighty (30) hours, (See id. at 57:5-20; 59:17-24; 75:5-25;
76:1-17.) Plaintiff would therefore have worked more than 200 days on property between December
28,2015 and November 4, 2016, walking through the Grand Lux rotunda area several hundred times
prior to the subject incident. There is no evidence that Plaintiff routinely walked through other areas
of the Venetian property.

Plaintiff expert Thomas Jennings related in a report dated May 30, 2019 that he was aware of
196 slip and fall events between January 1, 2012 to August 5, 2016 occurring on Venetian property,
“the majority of those occurring on the marble flooring within the same approximate area as Plaintiff's

PilMaster Case Folder3B37 18 Ploadings: | Obj DCRE ¢ 12.02. 19}, wpd - 9 -
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slip and fall.” (See Exhibit D, Report of Thomas Jennings, dated May 30, 2019) at 3.) When asked
about this in his deposition of Tuly 2, 2019, Mr. Jennings testified of his understanding that the alleged
196 prior incidents occurred in the “Grand Lux area.” {See Exhibit E, Transcript of Thomas Jennings
Deposition (taken July 2, 2019) at 84:7-25;85:1-3;86:12-19; 87:6-25; 88:1-3.)

Accordingly, Plaintiff provided her expert, Thomas J ennings, with a report purporting to
document 196 prior incidents in the Grand :Lux rotunda arca; where Plaintiff’s fall occurred, and Mr.
Jennings presented opinions based on tha't information. Mr. Jennings also acknowledged that
coefficient of friction testing on marble flooting throughout the property may vary depending on a
variety of factors, explaining why his findings in the matter of Smith v. Venetian were so d.iffere.r_.lt‘

(See id. at 70:10-19; 71:11-25; 72:1-22; 73:1-9.)* Mr. Jennings further comumented.on the Grand Lux

rotunda area as being unique in that there are food and beverage establishments available to patrons.

(Id. at 63:22-25; 64:1-10; see also Exhibit F, Report of Thoﬁas Jennings, dated Déﬁeﬁlber 28,2018
at 3, “Within thé general area of blaintiﬁ’ s slip and fall incident are food courts, cafés, coffee baﬁ and
other operations that dispense beverages.”™ |

The Court will recall tﬁat Plaintiff has asserted that the area of her fall is :uniciue witﬁin fhe
Venetian property due to the fac.t that it is located near a variety of food and beveraée establiéhmerits,
thereby triggering the self-serve mode of operation doctrine, (See Exhibit G, Findings of F ac.z’,
Conclusions of Law and Order Granting Defendanis’ Motion for Partial Summary Judgment on Mode
of Operation Theory of Lz‘abiﬁﬁz (July 23, 2019).) Thosé saﬁle dynamics are not found in other areas
of the property.

Plaintiff claims to have evidence of more than 100 prior incidents in the Grand Lux rotunda

area where she fell. Tt {s an area of which Plaintiff, by virtue of her employment., is very familiar,

*Mr. Jennings tested the marble flooring in the Smith litigation as .90 COF dry; .40 COF wet,
He tested the flooring in the Sekera litigation as .70 COF dry and .33 COF wet.
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having walked through it many hundreds of times prior to the incident. There is no reasonable basis
for Plaintiff to have incident reports for any areas outside the Grand Lux area. The Discovery
Commissioner limited Plaintiff’s other requests to the Grand Lux rotunda area, but then expanded it |/
throughout the property as to other incidents, which is overly broad and unnecessary. Thisis especially

true in light of Eldorado Club, Inc. v. Graff, 78 Nev. 507, 511,377 P.2d 174, 176 (1962) (“it is error

to receive ‘notice evidence’ of the type here [prior incident reports] for the purpose of establishing
the defendant’s duty”).  Accordingly, Defendants respectfully submit that the Discovery
Commissioner’s Report and Recommendation that Venetian be ordered to produce other incident
reports for events occurring bevond the Grand Lux rotunda area should be reversed, with the Court
limiting disclosure to the area where Plaintiff fell, which is surrounded by the food and beverage areas
Plaintiff has so often highlighted.

C. Defendants Object to Producing Records of Subsequent Incident Reports

Defendants further respectfully disagree with the Commissioner’s recomméndation that they
be ordered by the Court to produce unredacted subsequent incident reports for the entite casino level
of the Venetian property, effectively order that Defendants produce more than é:ight (8) years of
records. Defendants’ objection is based on the fact that this is a negligence case aris.ing from a slip and
fall where Plaintiff claims to have encountered a temporary transitory condition - which Plaintiff
claimed to have transferred to her pants and shirt after landing on the floor. (See Exhibit C at 90:13-
23, 93:10-24. See also Exhibit H, First Amended Complaint at 3:4-22.)

The Discovery Commissioner agreed that she would not order the production of subsequent
incident reports in a negligence case based on a temporary transitory condition such as liquid on a
walkway. {See Exhibit A, at 41:3-19; see also Exhibit 1, Boucher v. Venetian Casino Resort, LLC,
Case No. A-18-773651-C, Order Regarding Plaintff’s Limited Objlr'ection to the Discovery

Commissioner’s Report and Recommendation on Plaintiff’s Motion to Compel Production of
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Documents (filed October 29, 2019) at 2:9-10 “Subsequent incident reports do not need to be provided,
because liquid on a walkway is a transient condition.™)

Plaintiff’s argument on this issue before the Discovery Commissioner below was that Plaintiff
fell due to a permanent condition, referring to cases such as Ginnis v. Mapes Hotel Corp., 470 P.2d
135 (Nev. 1970) (strict product liability action based on a defective door). However, by Plaintiff’s own
admission, she walked successfully through the Grand Lux rotunda area hundreds of times without
incident until allegedly encountering a liquid substance on November 4, 2016, Plaintiff’s own expert,
Mr. Jennings, testified that the floor in the Grand Lux rotunda area where Plaintiff fell is safe when
dry. (See Exhibit E at 94:25; 95:1-3.) Plaintiff knew that from her own personal experience. The
Discovery Commissioner did not agree with Plaintiff’s argument that the subject flooring where
Plaintiff fell constituted a permanent condition and, accordingly, not order the production of
subsequent incidents on that basis. However, Defendants’ insist that the Commissioner erred in
ordering the production of subsequent incidents based on the fact that Plaintiff has an existing punitive
damages claim.

As previously noted, Eldorado Club, Inc., stands for the proposition that prior incident reports
in a case like this one are not admissible to establish a defendant’s duty. In Reingold v. Wet ‘n Wild
Nev, Inc., 113 Nev. 967, 969-70, 944 P.2d 800, 802 (Nev. 1997), the court held that while evidence
of subsequent incidents may be admissible to show a dangerous defective condition (citing Ginnis,
supra), “evidence of subsequent accidents may not be admitted to demonstrate a defendant’s
knowledge of the condition prior to the instant accident.” However, that is exactly why Plaintiff is
seeking this subsequent incident information.

Plaintiff cited in her briefing with the Discovery Commissioner cases outside the jurisdiction
of Nevada allowing for evidence of subsequent incidents; however, these all related to strict products

liability (Hilliard v. A. H. Robins Co., 148 Cal. App. 3d 374, 196 Cal. Rptr. 117 (Ct. App. 1983); GM
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Corp. v. Mosely, 213 Ga. App. 875 (Ga. Ct. App. 1994); Ceale v. Dow Chem. Co., 701 P.2d 885 (Colo.
App. 1985); Palmer v. A.H. Robins Co., 684 P.2d 187 (Colo. 1984); Hoppe v. G.D. Searie & Co., 779
F. Supp. 1413 (SD NY 1991)); fraud (Schaffer v. Edward D, Jones & Co., 552 N.W.2nd 801 (S.D.
1996)), invasion of privacy (Roth v. Farner-Bocken Co,, 667 N.W.2d 651 (S.D. 2003)), workers
compensation {Boshears v, Saint-Gobain Calmar, Inc., 272 S W.3d 215 (Mo. App. 2008)); post
incident writings of an event containing admissions of the event (Bergeson v, Dilworth, 959 F.2d 245
(10™ Cir. 1992)); concealment of evidence regarding an incident (Wolfe v. McNeil-PPC, Inc., 773 F.
Supp. 2d 561 (ED Pa. 2011). Plaintiff also referred to a case where admission of prior incident reports
was properly excluded under FRE 403 (Hill v. United States Truck, Inc., 2007 U.S. Dist. LEXIS 39197,
2007 WL 1574545). Yet, there are numerous cases in California and Nevada which hold otherwise,*

Missing from Plaintiff’s legal discussion before the Discovery Commissioner below is any
Nevada law supporting her contention that a punitive damages claim allowed to go forward in a
negligence slip and fall case arising from an alleged foreign substance on the floor entitles her to
evidence of subsequent incident reports, Using NRCP 26(b)(1} as & measuring stick, what possible
relevance is there of prior incident reports in a negligence case? Further, how does production of this

information meet the proportionality requitement of NRCP 26(b)(1)? Plaintiff did not say, and the

*In Rackliffe v, Rocha, U.S. Dist. LEXIS 57394, *5 (E.D. CA April 24, 2012), the United States
District Court for the Eastern District of California denied the plaintiff’s motion to compel the
production of subsequent incident reports, the plaintiff failing “to demonstrate how evidenceregarding
incidents that happened after the alleged incident against Plaintiff would demonstrate any motive or
intent by Defendant.” Also, there are numercus cases in the United States District Coutt, District of
Nevada, whete discovery regarding other incident reports has been denied in slip and fall accidents
caused by a foreign substance ot other temporary condition. ( See, e.g., Caballero v. Bodega Latina
Corp., 2017 US. Dist. LEXIS 116869, 2017 WL 3174931 (D.Nev. July 25, 2017) (plaintiff slipped
on a wet substance in produce department of supermarket); Smith v. Wal-Mart Stores, Inc., 2014 U 8.
Dist. LEXIS 83005, 2014 WL 2770691 (D.Nev. June 17, 2014) {plaintiff slipped on a piece of wet
produce near the checkout registers), Winfield v. Wal-Mart Stores, 2017 U.S. Dist. LEXIS 127639,
2017 WL 3476243, *4 (D. Nev. Aug. 10, 2017) (plaintiff was not permitted to introduce evidence of
pricr accidents allegedly caused by wet substances on the floor; the court earlier having denied
discovery regarding other prior incidents); and Smith v. Wal-Mare Stores, Inc., Case. No.
2:11-cv-1520-MMD-RJ}, Order (ECF No. 39) (plaintiff slipped on a liquid substance on floor).
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Discovery Commissioner did not ask. She simply ordered the production of unredacted subsequent
incident reports throughout the casino level of the Venetian property based solely on the fact that there
is an existing punitive damages claim.

Plaintiff is creating a template for all future litigants in this litigation in slip and fall claims -
file for leave to add a claim of punitive damages, then if'when granted, demand prodaction of
unredacted subsequent incident reports to be shared with the entire legal community (both local and
abroad).

Plaintiff, according to her expert, Mr. Jennings, purportedly has evidence of 196 prior incident
reports in the Grand Lux rotunda. While Defendants dispute that wild assertion, Plaintiff presently has
sufficient evidence to support her claim for punitive damages. If, however, the Court is inclined to
uphold the Discovery Commissioner’s ruling as to the production of subsequent incidents, Defendants
would then move to limit the scope to the Grand Lux rotunda area where the subject incident occurred.
Again, Plaintiff walked through this same area safely hundreds of times prior to the subject incident.
The only difference on November 4, 2016 was that she allegedly encountered a foreign substance.
There i8 no evidence that Plamntiff typically went to other areas of the Venetian propetty on a daily
basis. Further, Mr. Jennings himself testified that the coefficient of friction in other areas of the
property will vary depending on a variety of factors.

As there is no Nevada law supporting the Discovery Commissioner’s order that Defendants
produce subsequent incident reports under the circumstances, Defendants respectfully object to that
portion of the Report and Recommendation, and hereby move this Honotrable Court to strike that
portion of the December 2, 2019 DCRR.

D. Defendanis Renew Objection on Privacy Grounds

As the Court is aware, Defendants have petiticned the Appellate Court o review the issue of |

privacy related to the disclosure of private guest information found in prior incident reports, which is

R 'biister Cuse Folder: 3837 18 Peadings: | Ol DCRR (12,02, 1% wpd - ]-4 -

VEN 1989




Ja

D =) Sh

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

presently pending. Defendants hereby reference the Court to the pleadings on file therein, and attach
a copy of their initial petition and reply brief to address this issue. {(See Exhibit I, Petitioners’
Emergency Petition for Writ of Mandamus and/or Writ of Prohibition Under NRAP Rules 21(a)(6) and
27(e) (filed 09.27.19); Exhibit K, Petitioners” Reply Brief, Appellate Court No. 79689-COA (filed
10.28.19). The present recommendation by the Discovery Commissioner would provide Piaintiff with
unredacted subsequent incident reports to ostensibly search for witnesses which, because they could
be frecly shared beyond this litigation, could be used by others to search for clients. While Defendants
contend there is no legal, reasonable or rational basis to produce subsequent incident reports based on
Plaintiff’s punitive damages claim, if the Court adopts that portion of the DCRR, at a minimum, they
should be produced in redacted form. |
V.,

CONCLUSION

Based on the foregoing, Defendants respectfully submit that the Discovery Commissionet was
in error by not limiting the scope of prior incidents from November 4, 2011 to November 16, 2011 to
the Grand Lux rotunda area where the subject incident occurred (as she did with respect to other
discovery requests regarding coefficient of friction testing and floor remodeling), and further as to the
production of subsequent incident reports in this negligence action. Defendants therefore move this
Hongrable Court to revise the pending discovery order accordingly.

DATED this day of December, 2019,

ROYA¥ & s LLP ﬂ
By \
Mi . Royal, E
Ne Bar No. 437
Grego . Miles, FEsq.
Nevada Bar No. 4336
1522 W. Warm Springs Rd.

Henderson, NV 89014
Artorneys for Defendanis

E:Muster Case Folder3837 18 Pleadingsi L Ot DORR {1202, 19.wpd ” 1 5 -

VEN 1990




e = S T

o ]

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

CERTIFICATE OF SERVICE
I HERERBY CERTIFY that on the M day of December, 2019, and pursnant to NRCP 5(b),
I caused a true and correct copy of the foregoing DEFENDANTS? LIMITED OBJECTION TO
DISCOVERY COMMISSIONER’S REPORT AND RECOMMENDATIONS DATED
DECEMBER 2, 2019 to be served as follows:

by placing same to be deposited for mailing in the United States Mail, in a sealed
envelope upon which first class postage was prepaid in Las Vegas, Nevada; and/or

to be served via facsimile; and/or
V" pursuant to EDCR 8.05(a) and 8,05(f), to be electronically served through the Eighth
Judicial Court’s electronic filing system, with the date and time of the electronic service
substituted for the date and place of deposit in the mail; and/or
_ to be hand delivered,;

to the attorneys and/or parties listed below at the address and/or facsimile number indicated below:

Keith E. Galliher, Jr., Esq. Sean K. Claggett, Esq.

THE GALLIHER LAW FIRM William T. Sykes, Esq.

1850 E, Sahara Avenue, Suite 107 Geordan G. Logan, Esq.

Las Vegas, NV 89104 CLAGGETT & SYKES LAW FIRM
Attorneys for Plaintiff - 4101 Meadows Lane, Suite 100
Facsimile: 702-735-0204 Las Vegas, NV 89107

E-Service: all registered parties Co-Counsel for Plaintiff

Facsimile: 702-655-3763
E-Service: all registered parties
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Electronically Filed
12/2/2019 1:37 PM
Steven D. Grierson

DCRR

Michael A. Royali, Esq.

Nevada Bar No. 4370

Gregory A, Miles, Esq.

Nevada Bar No. 4336

ROYAL & MILES LLP

1522 West Warm Springs Road
Henderson Nevada 89014

Tel:  (702)471-6777

Fax: (702) 531-6777

Email: mrovali@rovalmifeslaw.com
Attorneys for Defendants
VENETIAN CASINO RESORT, LLC and
LAS VEGAS SANDS, LLC

DISTRICT COURT
CLARK COUNTY,NEVADA
JOYCE SEKERA, an Individual; CASE NO.: A-18-772761-C

DEPT.NO.: XXV
Plaintiff,

V.

VENETIAN CASINO RESORT, LLC, d/b/a
THE VENETIAN LAS VEGAS, a Nevada
Limited Liability Company: LAS VEGAS
SANDS, LLC d/b/a THE VENETIAN LAS
VEGAS, a Nevada Limited Liability Company;
YET UNKNOWN EMPLOYEE; DOES 1
through X, inclusive,

Defendants.

DISCOVERY COMMISSIONER’S
REPORT AND RECOMMENDATION

Date of Hearing: September 18, 2019
Time of Hearing: 9:00 a.m.
Appearance: Keith E. Galliher, Jr., Esq., for Plaintiff, JOYCE SEKERA

Michael A. Royal, Esq., Royal & Miles LLP, for Defendants
VENETIAN CASINO RESCORT, LLC and LAS VEGAS SANDS, LLC
(collectively “Venetian)
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PROCEDURAL HISTORY

1. Venetian filed DEFENDANT’S MOTION TO STRIKE PLAINTIFF’S
SUBPOENA DUCES TECUM IMPROPERLY SERVED PURSUANT TO NRCP 45(A)(4)A)
AND MOTION [FOR PROTECTIVE ORDER UNDER NRCP 26(¢c) RELATED TO
PLAINTIFF'S DEMAND DEPOSITION AND DOCUMENTS FROM DEFENDANTS UNDER
NRCP NRCP 30(B)6) AND NRCP 34 AND MOTION TO COMPEL PLAINTIFF TO PRODUCE
ALL EVIDENCE OF PRIOR INCIDENTS AT VENETIAN NOT RECEIVED FROM
DEFENDANTS TN THIS LITIGATION on August 5, 2019,

2. Plaintiff filed PLAINTIFF'S MOTION TO COMPEL TESTIMONY AND
DOCUMENTS on August 5, 2019,

3. Venetian and Plaintiff filed oppositions which included countermotions for
sanctions; the Discovery Commissioner refused to consider the countermotions pursuant to EDCR
2.20(f} as being insufficiently related to the subject matter of the pending motions.

II.
FINDINGS

1. Plaintiff claims to have fallen on Venetian premises on November 4, 2016 due to a
temporary transitory condition which caused her to slip.

2. On January 4, 2019, Venetian produced to Plaintiff copies of sixty-four (64} prior
incident reports from November 4, 2013 to November 4, 2016, redacted by Venetian to protect the
identification of non-employees, responsive to Plaintiff’s Production Request No. 7 requesting
other incident reports on the Venetian property from November 4, 2011 to the present. {Venetian

objected to producing incident reports occurring subsequent to the November 4, 2016 incident.)
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3 On February 1, 2019, Venetian filed a motion for protective otrder as to the redacted
prior incident reports produced on January 4, 2019, which was granted by the Discovery
Commissioner in a Report and Recommendation filed April 4, 2019, with reports to remain
redacted and to be protected under NRCP 26(¢).

4, The District Court entered an order reversing the Discovery Commissioner’s Report
and Recommendation of April 4, 2019 in an order filed July 31, 2019, directing Venetian to
provide Plaintiff with unredacted copies of all prior incident reports, with no protections requested
by Venetian under NRCP 26{c). Venetian filed a motion for reconsideration, heard on September
17, 2019, which Judge Delaney denied.

5. The District Court’s ruling related to Venctian®s request for protection under NRCP
26(c) is the law of the case; therefore, no relief requested related to the protection of Venetian prior
incident reports can be further considered by the Discovery Commissioner in this matter.

6. Plaintiff was granted leave by the District Court to file a First Amended Complaint
to add a claim of punitive damages, which was filed on June 28, 2019.

7. Venetian filed a motion for protective order and Plaintiff filed a motion to compel
on August 5, 2019 regarding Plaintiff’s request for the production of certain information and
documents from May 1999 to the present.

8. On May 31, 2019, Plaintiff served her sixth request for production with the
following requests:

REQUEST NO. 23: True and correct copies of any and all reports, documents,

memoranda, or other information describing or referring to slip testing petrformed

on the marble floors at the Venetian Hotel and Casino by any Plaintiff, or the

Venetian, from January 1, 2000 to date.

REQUEST NO. 24: Any and all communications, including correspondence,

emails, internal communication, or other memoranda which refers to the safety of

marble floors located within the Venetian Hotel and Casino from January 1, 2000 to
date.
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REQULST NO. 25: Any and all transcripts, minutes, notes, emails, or
correspondence which has as a subject matter, any meetings held by and between
Venetian personnel, including management personnel, where the subject of the
safety of the marble floors at the Venetian was discussed and evaluated from
January 1, 2000 to date.

REQUEST NO. 26: Any and all correspondence, emails, memoranda, internal
office correspondence, or other documents direcied to the Venetian froma
Contractor, Subcontractor, Flooring Expert, ot similar cntity which discusses or
refers to the safety of marble floors located within the Venetian Hotel and Casino
from January 1, 2000 to date.

REQUEST NO. 29: Any and all complaints submitted by guests or other individuals
regarding safety of the marble floors.

REQUEST NO. 30: Any and all quotes and estimates and correspondence regarding
quotes and estimates rcelating to the modification of the marble floors to increase
their slip resistance.

A On June 20, 2019, Plaintiff served Plaintiff’s First Set of Interrogatories to
Defendants with the following request:

INTERROGATORY NO. 1: Please identify by Plaintiffs name, case number and

date of filing all complaints filed against the Venetian Casino Resort, LLC d/b/a

The Venetian Las Vegas and/or Las Vegas Sands, LLC d/b/a The Venetian Las

Vegas in the Clark County District Court for any and all slip and fall and/or trip and

fall incidents occurring on marble flooring anywhere within The Venetian Casino

Resort, LCC d/b/a The Venetian Las Vegas and/or Las Vegas Sands, LLC d/b/a The
Venetian Las Vegas from January 1, 2000 to the present.

10.  OnJuly 17, 2019, Plaintiff served Plaintiff’s Ninth Request for Production of
Documents and Materials to Venetian. Request No. 35 sought the following production from
Venetian:

REQUEST NO, 35: True and correct copies of any and all claim forms, legal

actions, civil complaints, statements, security reports, computer generated lists,

investigative documents or other memoranda which have, as its subject matter, slip

and fall cases occurring on marble floors within the subject VENETIAN CASINO

RESORT from the May 3, 1999 to the present.

. OnJuly 19, 2019, Plaintiff served Plaintiff’s Tenth Request for Production of

Documents and Materials to Defendant with the following request:
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REQUEST NQO. 36: True and correct copies of any and all entries and information
contained in the Venetian's Alliance System regarding injury falls on marble
flooring within the Venetian Las Vegas from January 1, 2000 to present,
12. On July 22, 2019, Plaintiff served Plaintiff’s Second Set of Inlerrogatories to
Defendants which reads as follows:
INTERROGATORY NO. 2: Please identify names, addresses and phone numbers of any
and all individuals designated as safety engineers who perform(ed) accident checks at the
Venetian from the year 2000 to the present.
13, On July 29, 2019, Plaintiff served Plaintiff’s Eleventh Request for Production of
Documents and Materials to Defendant with the following request.
REQUEST NO. 37: Any and all quotes, estimates, correspondence, emails,
memorandums, minutes, file notes and/or other documentation related to Venetian's
decision to remove and replace the carpet with marble flooring and Venetian's
removal and replacement of carpet with marble flooring as referenced by Christina
Tonemah in her deposition. (25: 9-26: 26; [-6)
14, OnJuly 30, 2019, Plaintiff served notice of an NRCP 30(b)(6) deposition under
NRCP 45 issuance of a subpoena with eighteen (18) topics, as follows.
1) Total number of injury falls on marble floors located within The
Venetian Las Vegas from November 4, 2013 to present.
2) Actions taken by The Venetian Las Vegas to change the coefficient
of friction with respect to the marble floors within The Venetian Las Vegas from
November 4, 2013 to present.
D Measures taken to locate and produce security/incident injury fall
reports by The Venetian Las Vegas as requested by Plaintiff in this Litigation.
4) Slip testing performed by The Venetian Las Vegas ot it’s

representatives with respect to the marble floors within The Venetian Las Vegas

from November 4, 2013 to present.
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5) Any invoices or work orders with respect to the removal of carpet in
pedestrian walkways and replaced with marble and/or granite flooring from
November 4, 2006 to present.

&) The identity of all employees who were responsible for managing
and maintaining Venetian's technology infrastructure.

7 The name, address and phone number of the specific
employee(s) tasked with retrieving incident reports from Venetian's system for this
litigation, the litigation in Smith v. Venetian (A-17-733362-C), Cohen v. Venetian
{A-17-761036-C) and Boucher v. Venetian {A-18-773651-C) and the name address
and phone number of the individual who assigned them this task.

) The identity of all non-employee consultants, consulting firms,
contractors or similar entities that were responsible for managing and maintaining
Venetian’s technology infrastruclure.

)] Software used, including dates they were in use and any software
modifications.

10)  Identity of, description of and policies and procedures for the usc of
alt internal systems for data management, complaint and report making, note
keeping, minute/transeript taking and employee e-mail, messaging and other
communication systems and description of all employee accounts for said systems.

11)  Description of all cell phones, PDAs, digital convergence devices or
other portable electronic devices and who they were/are issued to.

12)  Physical location of electronic information and hard files and
description of what information is kept in electronic form and what is kept in hard

files.
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13)  Description of policies and procedures for performing back-ups.

14)  Inventory of back-ups and when they were created.

153)  User permissions for accessing, modifying, and deleting data.

16)  Utilization of data deletion programs.

17) A listing of current and former personnel who have or had access to
network resources, technology assets, back-up, and other systems operations.

18)  Electronic records management policies and procedures.

15, Venetian sought relief from the scope of discovery requested by Plaintiff,
contending that it was overbroad and unwarranted in a slip and fall case arising from a temporary
transitory condition. Venetian further asserted that Plaintiff is not entitled to any incident reports
occurring after November 4, 2016 based on the facts plead by Plaintiff in the Complaint and
further as evidenced by Plaintiff’s testimony, and the testimony of her experts and evewitness at
the scene, all of whom opined that Plaintiff slipped and fell due to a fareign substance on the
marble floor. Therefore, Venetian moved for protection.

16,  Venetian also moved to compel the production of all incident reports and
information related to incident reports obtained by Plaintiff from any source, inciuding but not
limited to those produced to expert Thomas Jennings supporting his May 30, 2019 report, which
documents were not produced to Venetian by Plaintiff prior to the time of Mr. Jennings’ deposition
taken July 2, 2019. Venetian further moved for an order compelling Mr. Jennings to appear again
for deposition at Plaintiff’s cost,

17.  Plaintiff argued in her motion to compel that she is entitled to the broad scope of
discovery requested because it is necessary to prove up her punitive damages claim allowed by the

District Court and therefore moved to compel Venetian to produce the information at issue.
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18.  The parties also filed countermotions for sanctions which the Discovery
Commissioner refused to hear pursuant to EDCR 2.20(f).
After reviewing the papers and pleadings on file, and consideration of arguments presented
by counsel for the parties, the following recommendations are made.
1I1.

RECOMMENDATIONS

IT IS RECOMMENDED that the pending motions and countermotions filed by Plaintiff
and Venetian {other than those not adjudicated pursuant to EDCR 2.20(f}), are GRANTED IN
PART and DENIED IN PART as set forth specifically herein below.

IT IS FURTHER RECOMMENDED that, regarding Plaintiff’s Production Request Nos. 7,
24,29, 35, and 36, Interrogatory Nos. 1, 2, and NRCP 30(b)(6) Topic 1, based on Plaintiff’s
pending claim for punitive damages claim arising from the operative facts of a slip and fall on a
liquid substance, in accordance with Judge Delaney’s July 31, 2019 order, Venetian be ordered to
produce to Plaintiff unredacted records related to other incidents involving guests slipping and
falling on the Venetian common area marble floor on the casino level of the Venetian property due
to the existence of a foreign substance from Wovember 4, 2013 to the present (only as of the date
of production).

[T IS FURTHER RECOMMENDED that, as to Plaintiff”s request for documents and
information from Venetian cegarding actions to change the coefficient of friction of the marble
flooring, Venctian®s motion for protection be GRANTED as this request is vague and overly broad
as written in the NRCP 30(b)(6) Topic 2 and Production Request No, 30.

IT IS FURTHER RECOMMENDED that, as to Plaintiff’s request for information and
documenis related to the testing of Venetian marble flooring, as sct forth in to NRCP 30(b)(6}
Topic 4 and Production Request Nos. 23, 25, 26, Plaintiff’s motion to compel be GRANTED to the

extent that any testing for coefficient of friction was accomplished in the Grand Lux area of the
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Venetian property from November 4, 2011 to November 4, 2016, where such information was
disclosed by Venetian pursuant to NRCP 16.1 or which is not otherwise protected in accordance
with NRCP 26.

IT IS FURTHER RECOMMENDED that, as to Plaintiff’s request for information related
to the removal of carpeting on the Venetian casino floor set forth in Production Request No. 37,
and NRCP 30(b)(6) Topic 5, Venetian’s motion for protection be GRANTED to the extent that the
inquiry related the removal of carpeting be limited to the Grand Lux area of the Venetian property
from November 4, 2011 to November 4, 2016,

IT IS FURTHER RECOMMENDED that, as to Production Request Nos. 35 and 36,
together with NRCP 30(b)6) Topics and 3, 6-18 regarding information related to computer data at
the Venetian, the motion for protection be GRANTED, as this request is vague and overly broad,;
however, that Plaintiff be allowed to inquire of Venetian generally about the reporting of slip and
fall claims on the casino level marble (loor from November 4, 2011 to the present, how the
information is collected and stored, and how it can be retrieved.

IT IS FURTHER RECOMMENDED that Venetian's motion to compel Plaintiff expert
Thomas Jennings to produce all documents and information of prior incidents he has reviewed (as
represented by Mr, Jennings in his May 30, 2019 report and in his July 2, 2019 deposition) be
GRANTED.

IT 1S FURTHER RECOMMENDED that Venetian’s motion to retake the deposition of Mr.
Jennings upon receipt of the prior incident information be GRANTED to the extent that Venetian
is aliowed to redepose Mr, Jennings; however, it is DENIED as to Venetian’s request that Plaintiff
pay the costs associated with the second Jennings deposition.

IT IS FURTHER RECOMMENDED that Venetian’s motion to compel Plaintiff’s
production of all Venetian incident reports in her possession beyond those which have been

produced by Venetian to Plaintiff in this litigation be GRANTED.
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IT IS FURTHER RECOMMENDED that Venetian be granted relief from production of

unredacted documents until fourteen days after Notice of Entry of Order related te the District

Court’s denial ol Venetian’s motion for reconsideration of the July 31, 2019 order.

IT IS FURTHER RECOMMENDED that Venetian be granted relief from production of

documents related to the issues herein until it becomes a final otder of the District Court.

IT IS FURTHER RECOMMENDED that all remaining issucs in the pending motions are

otherwise DENIED.

DATED this @mof MV%M ,2019.

Submitted by:

Royal & Miles LLP
' (\
|
/ N\_)
Michdel N Rﬁyal,. "sq\
cha%n 4370
1522 W. Waeim Spiings Road

Henderson, NV 83014

Attorneys for Defendants

VENETIAN CASINO RESORT, LLC and
LAS VEGAS SANDS, LLC

(M~

DISCOVERY COMMISSIONER

Reviewed by:

THE GALLIHER LAW FIRM

—

Keith E. Galliher, Jr., Csq.
Nevada Bar No. 220

1850 L. Sahara Avenue, Suite 107
Las Vegas, NV 89014

Attorney for Plaintiff
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Case Name: Sekera v, Venetian Casino Resort, LLC
Case No.: A-18-772761-C

NOTICE

Pursuant to NRCP 16.3{c)2), you are hereby notified that within fourteen (14) days after being
served with a report any party may file and serve written chjections to the recommendations.
Written authorities may be filed with objections, but are not mandatory. If written authorities are
filed, any other party may file and serve responding authorities within seven (7) days after being
served with objections.

Objection time will expire on D?_C ‘(_0 2019,

A copy of the foregoing Discovery Commissioner's Report was:

Mailed to Plaintiff/Defendant at the following address on the day of
2019:
J - Electronically filed and served counsel on Dl? / c;l . 2019, Pursuant

to N.E.F.C.R. Rule 9.

'.Cbmm isSoner Dedgue
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Electronically Filed
9/20/2019 1:11 PM
Steven D. Grierson

CLERK OF THE C(l)ﬂ
TRAN Vo W}

DISTRICT COURT
CLARK COUNTY, NEVADA

JOYCE SEKERA,

)
)
Plaintiff(s), )
; Case No. A-18-772761-C
VS.
) DEPT. XXV
VENETIAN CASINO RESORT )
LLC, ;
Defendant(s). ;
BEFORE THE HONORABLE ERIN TRUMAN,
DISCOVERY COMMISSIONER
WEDNESDAY, SEPTEMBER 18, 2019
TRANSCRIPT OF PROCEEDINGS RE:
ALL PENDING MOTIONS
APPEARANCES:
For the Plaintiff(s): KEITH E. GALLIHER, JR., ESQ.
For the Defendant(s): MICHAEL A. ROYAL, ESQ.

RECORDED BY: TRISHA GARCIA, COURT RECORDER
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LAS VEGAS, NEVADA, WEDNESDAY, SEPTEMBER 18, 2019

[Proceeding commenced at 10:32 a.m.]

DISCOVERY COMMISSIONER: Sekera versus Venetian.

MR. GALLIHER: Good morning, Commissioner. Keith
Galliher on behalf of the plaintiff.

DISCOVERY COMMISSIONER: Good morning.

MR. ROYAL: Mike Royal on behalf of Defendants, Your
Honor.

DISCOVERY COMMISSIONER: All right. We have
Plaintiffs' Motion to Compel Testimony and Documents. The
Countermotion to Strike False Accusations levied by Plaintiff is off
calendar, as it does not relate to the motion under EDCR 2.20(f). So
I'm not going to consider the countermotion today.

So we've got Plaintiffs' Motion to Compel Testimony and
Defendants' Motion for Protective Order. Where do you guys want
to start?

MR. ROYAL: I'd like to start with the protective order,
since we filed it first.

DISCOVERY COMMISSIONER: Okay.

MR. ROYAL: | mean, | --

MR. GALLIHER: Actually, | don't care. If he wants to start,
it's fine with me.

DISCOVERY COMMISSIONER: All right.

MR. ROYAL: We're both going to, you know, get our --

2
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DISCOVERY COMMISSIONER: We're going to get to all of
it, so --

MR. GALLIHER: We'll do what we do.

DISCOVERY COMMISSIONER: Yeah, so -- and maybe it
would be helpful for me to start by saying Judge Delaney has
already made specific rulings in this case that | intend to follow.
Obviously, they were inconsistent with the rulings that | made. But
is -- as she is the trial judge, her rulings are, for now, the law of the
case, and so we're going to comply with what she said.

So with regard to Defendants’ Motion for Protective
Order, as to Plaintiffs' Request for Production, | don't -- of the
incident reports from May 1999 to the present, | am -- with that said,
that we're going to follow what she's instructed, | will
provide 2.34(e) relief if requested by Defendant to -- that you don't
have to produce anything until it becomes an order of the Court,
this Motion for Protective Order.

So with that said, why don't | give you a chance to
proceed.

MR. ROYAL: Okay. Thank you, Your Honor.

You've -- first of all, by -- you've indicated that we're being
asked to produce documents from May 1999 to the present. This is
a slip-and-fall. It's a very typical slip-and-fall case. It's very simple
negligence case. The plaintiff worked in the Venetian premises for
almost a year. Prior to the incident, she walked across this area

safely hundreds of times according to her own testimony. She

3
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never had any issues until November 4, 2016, when, according to
her and according to her counsel, she came into contact with a
foreign substance on the floor, which caused her to slip and fall.

So this is a case that is -- that relates -- that arises from a
temporary transitory condition. She -- according to their own
experts, the floor is safe when it's dry. Their only issue is
something gets introduced to it, then it becomes a slip hazard, and
that's why they claim the plaintiff slipped and fell.

To this point, we've produced -- we have produced 68 -- to
my count, 66 to 68, I've -- of prior incident reports going back three
years. Which, by the way, we produced, which are outside the area
of the incident. This incident occurred in the Grand Lux area, and
according to their expert, Tom Jennings, he is in possession of 196
prior incidents occurring, according to his trial -- or deposition
testimony, occurring strictly within the Grand Lux area.

DISCOVERY COMMISSIONER: All that 196 are in the
Grand Lux area?

MR. ROYAL: That was his testimony. That was his
testimony.

DISCOVERY COMMISSIONER: Okay.

MR. ROYAL: Okay. Now, he didn't produce any of the
documents that he said that he looked at to come to that conclusion
and to put that down in his May 30, 2019, report.

DISCOVERY COMMISSIONER: Because | thought the 196

was a spreadsheet that you provided.
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MR. ROYAL: No.

DISCOVERY COMMISSIONER: No? Okay.

MR. ROYAL: That's not correct.

DISCOVERY COMMISSIONER: All right.

MR. ROYAL: The --

MR. GALLIHER: We -- just let me interrupt for a minute.

We provided the spreadsheet to Mr. Jennings.

DISCOVERY COMMISSIONER: Okay.

MR. GALLIHER: He testified at deposition that reviewed
the spreadsheet.

MR. ROYAL: Well, he testified that he got something from
Mr. Galliher's office that he reviewed -- that he reviewed it, that he
didn't save it, and he didn't bring it with him to his deposition. |
didn't have an opportunity to review it with him, because he wasn't
clear on everything other than he said they all occurred in this area,
in this Grand Lux area.

Now, | subsequently got the spreadsheet from
Mr. Galliher, looked at those 196, if you take out -- there's a whole
bunch of duplicates and so forth from things we had already
produced and with some -- they're not in addition to the 68, for
example. But | could only come up with eight that say Grand Lux --
that say Grand Lux.

So | don't know where Mr. -- | don't know if he looked at a
different list. | don't know what information that they have. All I'm

saying is we have produced let's say 68 prior incident reports going
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back three years preceding the incident, which are not limited to the
Grand Lux area. They are -- they go to the Grand Hall or to areas --
other areas on the casino level.

They -- what they want, what they're asking for,
essentially, is any kind of a slip-and-fall involving the marble floors
in common areas anywhere within the property. And we think
that's -- we just think that's -- it's asking too much, especially when
you're going back to 1999.

If you --

DISCOVERY COMMISSIONER: Well, I'm going to limit -- if
it'll -- I mean, I'm going to tell you this now. I'm going to limit it to
five years before the incident at issue.

MR. ROYAL: That would be --

DISCOVERY COMMISSIONER: Well, let me let
Mr. Galliher speak to that, because he looks like he's about to burst.
So --

MR. GALLIHER: I'm not -- no, I'm not ready to burst.

DISCOVERY COMMISSIONER: Okay.

MR. GALLIHER: I am far too old to burst.

DISCOVERY COMMISSIONER: Okay.

MR. GALLIHER: Yeah, well, obviously, we're going to
have a problem with that order.

DISCOVERY COMMISSIONER: Okay.

MR. GALLIHER: Because as we pointed out in our points

and authorities, there's testimony from a casino executive at
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Venetian, that approximately one year after the Palazzo opened,
which would be about 2009, the Venetian actually tore up carpet on
the floors in their casino and replaced the carpet with marble.

So, quite obviously, if there are a number of falls before
this happened, and we believe there are a large number of falls that
occurred on marble floors that are wet -- and by the way, that's the
issue here. This is not a transient condition. This has already been
established in the case. And what bothers me about the argument
is Mr. Royal's rearguing things that have already been argued
before the district judge, who has -- sustained, first of all, our
Motion to Amend, to include the claim for punitive damages, and
twice now, that decision has been attacked by Venetian. Both times
Judge Delaney had upheld her initial decision. So we now have a
viable claim for punitive damages, and she said that discovery will
continue on the punitive damage claim. Which is what we're trying
to do.

DISCOVERY COMMISSIONER: Okay.

MR. GALLIHER: So if we can establish that the Venetian,
when it was built in 1999, when they installed these marble floors,
and we have a history of a large number of falls on these marble
floors -- and by the way, the marble floors are all uniform. There's
no difference between the marble in the lobby versus the marble in
the front of the Grand Lux Cafe, versus the marble in the casino.
The marble is the same color, the same consistency, it's the same

floor.
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DISCOVERY COMMISSIONER: Did this incident occur in
the area in front of the Grand Lux Cafe?

MR. GALLIHER: Yes.

DISCOVERY COMMISSIONER: Okay.

MR. GALLIHER: And that is a marble floor.

DISCOVERY COMMISSIONER: Okay.

MR. GALLIHER: And, of course, our position is that
marble is marble, and there's no difference in the flooring. So all
falls that occur on these marble floors when people come into
contact with wet substances, are relevant to the issue of punitive
damages. So if we are able to establish, for example, if there
are 100, 200, 300 falls on these marble floors between 1999, when
the hotel was built, and 2009, when the Venetian made a conscious
decision to tear up the carpet and replace it with marble, don't you
think that provides a predicate for punitive damages? It shows
conscious disregard for the safety of its customers.

Therefore, it's not only relevant, it's clearly discoverable.
Because we are -- we have a punitive damage claim. The Venetian
keeps wanting to limit us in terms of our discovery, but as we
pointed out in our briefing punitive damage claim opens up the
whole group of possibilities for us to try to prove our punitive
damages, and that includes going back to the time the hotel was
built and these floors were installed in the first place.

But the other thing that's bothering me is that we -- the

unredacted incident reports for the three years prior were ordered
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by Judge Delaney back in May. We still don't have them. And
we've had motion practice after motion practice, Motion to Rehear,
Motion for Leave for -- to Rehear. And Judge Delaney had
remained consistent and she has said, Venetian, you need to
produce the unredacted incident reports.

The only thing that she said that should not be in the
report is a date of birth and a Social Security number, and that
information's not in the report anyway. So we're entitled to that
information. It's now a filed order from Judge Delaney. There's no
other way for the Venetian to attack it. So that's why it's a shame
that we have to file a Motion to Compel after we've had a decision
from the district judge several times now giving us the right to the
unredacted reports.

And the other issue, of course, is -- that we've raised, is
that we want to do a 30(b)(6) deposition. And we want to find out
what the Venetian knew about the safety of its floors and when they
knew it. And that is relevant to the punitive damage claim.

Just as the subsequent incident reports are relevant to the
punitive damage claim. We've given the Court a lot of case
authority to support our position. | haven't seen anything that does
not support our position. We've even given you a Nevada Supreme
Court case that says subsequent incidents are relevant, not only to
the question of notice, but certainly relevant in connection with the
punitive damage claim.

So | don't know, tell you the truth, I'm not sure why we're

9
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here other than the fact that we keep, you know, requesting,
requesting, requesting, and we keep getting No, we're not giving it
to you. No, we're not giving it to you. File a motion, file a motion.
So we're here.

DISCOVERY COMMISSIONER: Well, to the extent that you
already had an order from Judge Delaney, rather than a Motion to
Compel before me, | would recommend that it be refiled as -- |
mean, you can file an order to show cause -- a Motion for an Order
to Show Cause before the judge. | mean, I'm not going to reverse
Judge Delaney on matters she's already determined in this case.

MR. GALLIHER: Well, I'm not asking you to do that. What
I'm asking is --

DISCOVERY COMMISSIONER: | know you're not.

MR. GALLIHER: No.

DISCOVERY COMMISSIONER: But I'm just telling you I'm
not going to.

MR. GALLIHER: No.

DISCOVERY COMMISSIONER: She's the judge in the
case.

MR. GALLIHER: Right.

DISCOVERY COMMISSIONER: And so if she's already
overruled my recommendation, I'm going to follow what she's
done. And so if you -- rather than moving --

MR. GALLIHER: But you can set a deadline.

DISCOVERY COMMISSIONER: I'm sorry?

10
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MR. GALLIHER: But you can set a deadline for the
production of the reports, which is what I'm asking you to do.

DISCOVERY COMMISSIONER: Oh, that wasn't already
done initially?

MR. GALLIHER: No.

DISCOVERY COMMISSIONER: Okay.

MR. GALLIHER: No. And so I'm asking you to set a
deadline. And certainly they produced the redacted report, so they
have them.

DISCOVERY COMMISSIONER: Okay.

MR. GALLIHER: So all we're asking for is the unredacted
reports, and I'm asking you to set a deadline, say two weeks from
now, when these reports --

DISCOVERY COMMISSIONER: Okay. Well, now we're
getting into the Motion to Compel.

MR. GALLIHER: Okay.

DISCOVERY COMMISSIONER: | haven't given counsel an
opportunity --

MR. GALLIHER: Understood.

DISCOVERY COMMISSIONER: -- to finish his Motion for
Protection. So.

MR. GALLIHER: I'll sit down and shut up.

MR. ROYAL: We were in front of Judge Delaney on
May 14th. She did not -- the order related to that -- his objection

was not filed by the Court until July 31st.
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DISCOVERY COMMISSIONER: Well, there's still an order
that it hasn't been filed, isn't it? From the Motion for
Reconsideration.

MR. ROYAL: Well, there was -- well, | filed a Motion for
Reconsideration on OSC. Mr. Galliher, she set on a date -- or he --
they were in trial and he asked that we continue it. So we
continued it out for, it turned out, about 30 days. We just had that
hearing yesterday in front of the Court.

And during that particular discussion or hearing, she did
not grant leave for the consideration. But we did -- she did suggest
that we file a writ, which is what we are in the process of doing at
this point.

DISCOVERY COMMISSIONER: Okay.

MR. ROYAL: And so it's not as though we're -- it's not as
though we're just defiant, you know, with respect to the district
judge. This was in front of the district judge yesterday. And so
Mr. Galliher certainly could have brought this up and had this
discussion and asked the judge to provide a deadline yesterday.

| would like to say, you know, something about --
something about these motions that have been in front of the judge
with respect to punitive damages. | mean, she's just -- she has just
ruled that they were allowed to amend the complaint to add
punitive damages claim. She never said, has never said that this --
or established that this is anything other than a transient -- a

temporary transient condition.
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And so to the extent that counsel is suggesting that to the
Court today, that's not correct. She's just simply said -- Tom
Jennings, again, their expert has said, I've got 196 incident reports
that occurred within a four-and-a-half-year period in the Grand Lux
area. I'm not sure what it is, what more they need. But there is no
evidence that there was ever any carpet in the area of the Grand
Lux Cafe rotunda.

DISCOVERY COMMISSIONER: So that's not the area
where it was ripped out.

MR. ROYAL: Right.

DISCOVERY COMMISSIONER: Okay.

MR. ROYAL: That's correct.

And so, further, Mr. Jennings testified he's an expert on
another slip-and-fall case that occurred within 80 to 100 feet of this
particular accident, also in the Grand Lux area. He testified that his
findings on that particular area of the marble floor were much
different than they were on our floor. And when | asked him about,
Well, why would that be different? And he gave all kinds of reasons
from care of the floor to amount of traffic and so forth.

So what Mr. Galliher's suggesting, that the floor's the
same everywhere and it's going to test the same everywhere, |
mean, that's just not -- that's not accurate.

What we're really looking for from the Court is some
direction, some relief, so that we can go -- for example, we had

this 30(b)(6) -- they set this 30(b)(6) deposition with 18 topics that
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I've gone through with the Court.

DISCOVERY COMMISSIONER: Okay.

MR. ROYAL: Topics 6 to 18 all relate to management of
the computer system going back to 1999. What kind of -- who
manages the system internally, externally, consultants and so forth,
employees, who's involved with all this. It's extremely broad.

They -- and one of the things that | expect counsel will say
is that, Well, we can't trust them. We can't trust the Venetian,
because they've withheld report, they've withheld information from
us. And the Court will recall that previously when they brought a
motion, they very inaccurately represented to the Court that we did
not disclose 65 reports over the same period of time of those 66
and 68 reports that we previously produced. And then they had to
come and say -- and advise the Court, okay, we're sorry, that's not
accurate.

So they're not here today saying that they have any
evidence that we're not producing documents, that we're doing
something improper. We have produced 68 prior incident reports
that are outside -- that are within and outside the Grand Lux area.
What we're asking the Court is just limit the scope in the area where
this occurred, limit it to five years, and we're fine. And we have no
problem with that.

Now, is -- with respect to some of these other things, the
carpeting, | mean, they're asking for --

DISCOVERY COMMISSIONER: Well, let's go through the

14
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issues and I'll give you my recommendation and if you want to both
discuss it, we can.

But with regard to Plaintiffs' Demand for Information
Related to Incidents from May 1999 to the Present, | am going to
protect that as written, but | think it's appropriate for -- given Judge
Delaney's rulings, for Defendant to provide, from
November 4th, 2011, to the present. Counsel in his affidavit stated
that there was no water at the scene. And so | think that that -- with
a permanent condition, which | think is, you know, if there's no
water, it's not a transient condition, it's a permanent condition, that
| think they're entitled to prior and subsequent. So | think for five
years --

MR. ROYAL: But, Your Honor, that's --

DISCOVERY COMMISSIONER: -- prior to the present time.

MR. ROYAL: -- that's not their claim. Their claim is that
there was water there. They have a witness who says there was
water there. Just -- by the mere fact that we dispute their report
doesn't mean -- | mean, the complaint itself says that there was a
liguid substance. That doesn't -- just because we dispute their facts
doesn't turn it into a permanent condition. They have a witness,
Gary Schulman, who they -- who says, | saw it there.

And the plaintiff, in her own deposition testimony, |
slipped. Not only did she slip, but her pants were wet. So it's not
their contention that there was nothing there. The fact that we

dispute it doesn't turn it into a permanent condition and certainly
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shouldn't burden my client from having -- from now he has to
produce subsequent incident reports.

DISCOVERY COMMISSIONER: Mr. Galliher?

MR. GALLIHER: My goodness, the law's so clear. We
have a punitive damage claim. It needs to be recognized by
Venetian. It's a punitive damage claim that's going to survive up
until the time of trial. Now, whether it survives trial, | don't know,
because we haven't discovered it yet. But the case law makes it
very clear. Subsequent incident reports are discoverable and even
admissible when you have a punitive damage claim. So that
should be the end of the argument.

MR. ROYAL: That --

DISCOVERY COMMISSIONER: Okay. I'm going to -- my
recommendation is going to be from November 4th, 2011, to the
present, the reports. And because Judge Delaney had -- her ruling
has been that they be unredacted, so that's what it will be.

With regard to number 2, Electronic Computer Data
Information Related to Communications Pertaining to the Subject
Floor with Consultants Other Than Experts Disclosed, Pursuant
to 16.1. | think that that is too vague. I'm going to protect that as
written. If there's some kind of alternative -- so I'm going to grant
the motion as to that request.

If there's some alternative relief we can craft, I'm willing to
entertain that, Mr. Galliher. But | think -- I'm not even sure what

you're asking for there. Consulting experts, I'm not giving you that

16

Shawna Ortega = CET-562 = Certified Electronic Transcriber = 602.412.7667

Case No. A-18-772761-C

VEN 2020




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

information.

MR. GALLIHER: Understood. And | -- we don't want
consulting experts.

DISCOVERY COMMISSIONER: So what -- well, because
you said with consultants other than experts disclosed pursuant to
NRCP 16.1.

MR. GALLIHER: Here's what -

DISCOVERY COMMISSIONER: It sounds like you're
asking for consulting experts.

MR. GALLIHER: Yeah. Here's what we don't know. |
mean, we've got --

DISCOVERY COMMISSIONER: What do you want? And
let's see if we can craft it --

MR. GALLIHER: What | want --

DISCOVERY COMMISSIONER: Yes.

MR. GALLIHER: --is this. The Venetian, we're talking
about what a great burden it is for the Venetian to produce this
information. They have a computerized system. My recall, it's
called Alliance.

DISCOVERY COMMISSIONER: Okay.

MR. GALLIHER: It's been identified by a PMK in a
deposition of the Venetian. And according to the PMK, every single
bit of information regarding what we're looking for is contained on
that computer system. And it can be accessed with the push of a

button.
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So if that is true, we'd be --

DISCOVERY COMMISSIONER: That seems a little
oversimplified in my experience. Butin any event, I'm listening.

MR. GALLIHER: All right. Again, I'm not a computer whiz.
All I know is that it was -- according to this PMK person, it can be
accessed very quickly.

DISCOVERY COMMISSIONER: Okay.

MR. GALLIHER: And if that's the case, I'll be more than
happy with that information from the computer system. And again,
we're going to quarrel --

DISCOVERY COMMISSIONER: Regarding what? What
information in the computer system? Because you've asked for
electronic computer data information related to communications
pertaining to the subject flooring with consultants other than
experts disclosed pursuant to NRCP 16.1.

MR. GALLIHER: Well, first of all, | don't know -- when we
talk about consultants, | do not know whether the Venetian has had
someone examine their floors and say, Look, there's a problem with
these floors. | have recommendations to make concerning how we
can make them safer. | don't know whether that's happened,
because that information has not been disclosed. We've requested
it.

So when we talk about -- I'm not talking about consulting
experts; I'm talking about the Venetian hiring somebody that knows

floors to come in, look at the floors, and say, Okay, what can we do
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improve these floors and make them safer for our customers and
guests? And if they haven't hired somebody to do that, very simple
response: We haven't hired anybody.

If they have, that's not consulting expert stuff; that is
simply business situation where they hired someone to look at their
floors, and I'm entitled to find out whether that person that was
hired came to the Venetian management and said, These marble
floors are a problem. | recommend either, A, they be taken out and
replaced with something safer, or, B, there are some substances out
there that we can use to coat the floors to make them safer.

| don't know whether any of that's happened, because
that's why we've made that request.

DISCOVERY COMMISSIONER: Okay. Mr. Royal?

MR. ROYAL: We already went through something like this
with Mr. Elliott. And the Court will recall that they made these kind
of allegations that Mr. Elliott was going to provide this kind of
testimony. The very kind of testimony. Then we got his deposition
and found out that he didn't -- that that wasn't the case at all, that
he thought the Venetian -- and this was in 2009, and he thought the
Venetian floors were fine, were -- in fact, they were exemplary.

That was his testimony in that particular deposition.

| don't know what it is, necessarily, that he's asking for
and | agree that it's vague. I'm not aware -- | can't -- | don't know
who to bring to put on and present.

DISCOVERY COMMISSIONER: I'm going to protect this as
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written. | think it's overly vague. If you want to depose someone,
any -- | mean, if you want to craft something that says, like, any
person who has knowledge that an expert told you to do X, Y, or Z
to your floors, put -- it needs to be tailored to -- because as it's
written, | think it's overly broad and vague, and I'm going to protect
Number 2 as written.

MR. GALLIHER: We'll try to fine tune it.

DISCOVERY COMMISSIONER: Okay. So fine tune it, try
to work together on it.

Number 3, Information Related to the Testing, Replacing
Rlooring that is Not Within the Grand Lux Rotunda Area Where the
Incident Occurred, all right. If testing occurred in the Grand Lux
area anytime between 2011 to the present, I'm going to allow it.
But not if it's in an area that's not at issue in this litigation.

MR. GALLIHER: So that would include all the remaining
marble floors at the Venetian?

DISCOVERY COMMISSIONER: Yes.

MR. GALLIHER: Okay.

DISCOVERY COMMISSIONER: | think any testing that was
done in the Grand Lux area for -- be prepared to testify regarding
any testing that was done in the Grand Lux area from 2011 - I'm
sorry, till 2016.

MR. ROYAL: Okay. Testing done from November 4, 2011
to --

DISCOVERY COMMISSIONER: To the date of the incident
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at issue.

MR. ROYAL: And -- okay. And | want to make sure I'm
clear on the record, it's the Grand Lux area?

DISCOVERY COMMISSIONER: Well, what are -- where --
the incident area, is that the --

MR. ROYAL: That's the -- it's called the Grand Lux
rotunda.

DISCOVERY COMMISSIONER: Okay. The Grand Lux
rotunda. Anything that was done in that area. Okay?

Information About Casino Flooring Changes on or
About 2008 Which Did Not -- okay. And Defendant's position is that
this did not impact the subject area. If there were not -- if there
were not changes made -- were there any changes made to the area
where the impact -- or where the incident occurred?

MR. GALLIHER: We don't know that yet, because we
haven't been able to depose the person to find out exactly where
the carpet was taken up and the marble was replaced.

MR. ROYAL: There's no testimony whatsoever that there
was ever any carpeting in the Grand Lux rotunda. It's always been
marble. The testimony he's referring to is testimony by someone
who worked in the casino area. This is not the casino area. This is
the Grand Lux rotunda.

DISCOVERY COMMISSIONER: Okay. I think that that's
better. I'm going to protect that. | think that a better way to get at

that discovery would be to ask questions regarding whether the
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area at issue had ever been remodeled or had ever previously had
carpet in it. So I'm going to protect 4.

Number 5, there is no -- I'm going to allow -- because
discovery has already included reports -- so this is dealing with an
order limiting the scope of Plaintiffs’ discovery to the Grand Lux
rotunda area where the subject incident occurred. | am going to
allow any prior or subsequent reports that deal with slips and falls
on the marble flooring.

MR. ROYAL: Within the Grand Lux area?

DISCOVERY COMMISSIONER: Within -- I'm going to let
Mr. Galliher speak to that.

MR. GALLIHER: Well, as | --

DISCOVERY COMMISSIONER: They've already been
produced. | mean, the documents have already been produced --

MR. GALLIHER: Yes.

DISCOVERY COMMISSIONER: -- to my understanding.

MR. GALLIHER: Some of them have. And we -- we're not
sure how many more exist. But, certainly, we have requested all of
the others, however many there may be. And the documents that
have been produced already include slips and falls on marble
flooring.

DISCOVERY COMMISSIONER: Okay.

MR. GALLIHER: And that's exactly what we're looking for.

DISCOVERY COMMISSIONER: And that's what the prior

ruling was in this case. So | am going to allow it to be any incident
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reports -- limited to the five years prior, going backwards, any
incident -- prior incident reports five years prior to the present time
for slips and falls on marble flooring at the Venetian.

MR. ROYAL: Well, Your Honor, | want to make sure I'm
clear. | thought your initial order was that it was limited to the
Grand Lux area. And this -- what you just said is all encompassing
of the entire property.

DISCOVERY COMMISSIONER: Okay. Yeah. To the
Grand -- I'm sorry, to the Grand Lux rotunda.

MR. GALLIHER: So you're not going to give us the reports
regarding all of the other marble flooring?

DISCOVERY COMMISSIONER: Just to the area, to this
Grand Lux marble flooring. | think that that's -- but you've
already -- my understanding is you've already were produced the
reports --

MR. ROYAL: We --

DISCOVERY COMMISSIONER: -- for all the marble
flooring.

MR. GALLIHER: They have. Well --

MR. ROYAL: Well --

MR. GALLIHER: -- we don't know what they produced, but
they produced floor falls --

DISCOVERY COMMISSIONER: Well, that was --

MR. GALLIHER: --in other areas of the hotel on marble

flooring.
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MR. ROYAL: Okay. Your Honor, they're asking for --
again, they claim to have 106 -- 90 -- 196 prior incident reports over
a five-year period for just the Grand Lux. Okay. So we're saying
okay, that's fine. We'll go through and we'll find whatever we can,
going back five years for the Grand Lux area.

The fact is that when we initially -- when we initially did
this, we limited it to the casino level. And -- but, Your Honor,
we've -- since then -- since then, Mr. Jennings has testified that his
testing outside the Grand Lux area was way different than what we
found in the Grand Lux area. And so we're just asking the Court to
limit it. To limit it to five years within the Grand Lux area, the
marble flooring there, and just --

DISCOVERY COMMISSIONER: So Jennings has already --
their expert has already said that the testing is different in the
Grand Lux area than the other areas of the marble flooring casinos?

MR. ROYAL: Than in other area of the marble floor, that's
correct.

MR. GALLIHER: Yeah. We're not in agreement with that.
And unless -- it's interesting how this continues to be discussed.
But Mr. Jennings made it very clear that he reviewed summaries of
reports. And it was his understanding that the summary reports
had to do with the Grand Lux area; they don't. He is now in the
possession of the reports that have been produced, so he actually
sees the actual reports, but he made it very clear. | reviewed his

summary.
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DISCOVERY COMMISSIONER: All right.

MR. GALLIHER: And he's going to clarify that.

DISCOVERY COMMISSIONER: The original
recommendation was that -- the one that was objected to, and then
Judge Delaney changed it to be unredacted, didn't that include all
slips and falls on all marble flooring on the casino level?

MR. GALLIHER: It did.

MR. ROYAL: No, it did not, Your Honor.

MR. GALLIHER: Oh, it did too.

MR. ROYAL: Your Honor, I'd have to -- you know, I'd --

DISCOVERY COMMISSIONER: All right. I'm going to pull
it up. Just a second. Because I'm not reversing what we've already
decided.

MR. GALLIHER: Well, we wanted the reports -- we wanted
the unredacted reports that were produced to us redacted, and
those included falls on the casino floor.

DISCOVERY COMMISSIONER: Because I'm not changing
from -- we're not rehashing what's already been decided in this
case.

MR. ROYAL: Well, Your Honor, I'm not asking you to do
that. Because what he's asking for now is in addition to what we
previously produced. And we previously produced three years'
worth of documents to counsel. They were redacted.

DISCOVERY COMMISSIONER: Which now need to be

unredacted --
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MR. ROYAL: That's correct.

DISCOVERY COMMISSIONER: -- pursuant to what Judge
Delaney has ordered.

MR. ROYAL: That's correct. But now he's asking for
something in addition. He's asking for another two years' of
documents and we're asking the Court to limit that. That's a new
ruling that has not been ruled on by this -- by the discovery
commissioner or considered by the district court. So we're asking
that -- and now, Your Honor, you're also ordering that we produce
not just two years before, but then everything up to the present.
And so that's new.

And so we're asking you to limit it to the Grand Lux area.
And that would not be in any way -- it shouldn't have any impact on
what you ordered previously as it relates to that three-year period.

MR. GALLIHER: And, of course, we respectfully disagree,
because it should be -- we should have the order include all the
marble flooring at the ground level at the Venetian, which is what
was produced in the first place by the defense.

MR. ROYAL: And, by the way, they've never requested
that. They've never had that specific request.

MR. GALLIHER: Actually, we have.

MR. ROYAL: We provided that --

MR. GALLIHER: Many times.

MR. ROYAL: -- as a courtesy. What they asked for was

everything within the property.
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DISCOVERY COMMISSIONER: Okay. All right. I'm going
to limit it to the casino floor. That's -- the Grand Lux is on the
casino floor, correct?

MR. GALLIHER: Yes.

DISCOVERY COMMISSIONER: Okay. I'm going to limit it
to any slip-and-falls on the marble flooring on the casino level, five
years prior to the present, and pursuant to Judge Delaney's ruling,
unredacted. Okay.

MR. ROYAL: Just -- Your Honor, can | just ask for
clarification --

Can I?

MR. GALLIHER: You -- go ahead.

MR. ROYAL: Okay. Thank you.

For clarification, the subsequent incidents that are being
ordered that -- to be produced, is that based upon their punitive
damages claim or is it based upon the Court's determination that
it's --

DISCOVERY COMMISSIONER: The punitive damages
claim.

MR. ROYAL: Okay. All right.

DISCOVERY COMMISSIONER: Which is still pending. Is it
still active -- an active claim?

MR. GALLIHER: Yes. It survived two challenges from the
Venetian. The claim is still alive for sure.

MR. ROYAL: Okay. It's a punitive damages claim based
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on a negligence action of a temporary transient condition. | just
want to make sure that's clear in front of the Court. This is not a
products case, this is not a permanent condition-type case, this is a
temporary transitory condition. So | just want to make sure that's
clear.

DISCOVERY COMMISSIONER: Well, I think it's unclear.
Because you're saying that the slip-and-fall was on the flooring,
you're saying with no water, they're saying there is water. | mean,
you've --

MR. ROYAL: Butit's -- but, Your Honor, their complaint,
the complaint does not even make the allegation this is a
permanent condition. It is a slip-and-fall. It is a foreign substance
on the floor. The fact -- again, we dispute facts --

DISCOVERY COMMISSIONER: Which you dispute that
there was. So you're saying she slipped and fell on the perfectly
dry floor, is that you're saying.

MR. ROYAL: I'm saying she slipped and fell for some
reason other than, you know, | don't know why she slipped and fell.
But --

DISCOVERY COMMISSIONER: Well, your affidavit said
there was no foreign substance on the floor.

MR. ROYAL: Well, that's my opinion. But their experts
have both testified that there was a foreign substance on the floor,
Your Honor, both of them. And, in fact, their testimony has been --

Dr. Baker and Mr. Jennings both said there absolutely was
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something on the floor. There had to be something on the floor.
That's their position.

And so for counsel -- | just want to make sure it's very
clear to the Court that this is an incident based upon their allegation
that it's a foreign substance that caused her to slip and fall. She
walked through that area hundreds of --

DISCOVERY COMMISSIONER: Well, | think it's your
affidavit that's conflated the issue. Because you're saying there
absolutely wasn't a foreign substance on the floor, which makes
that, then you're saying she slipped and fell on the way it is all the
time.

MR. ROYAL: | -- what I've said, Your Honor, it's -- there is
a disagreement, there's a dispute in the facts. They've got an
eyewitness. The first person who was there on the scene who said
there was a big puddle of water. That's his testimony. That's
Mr. Schulman's testimony. So we can't just pretend that that
doesn't exist because we dispute the facts.

And so this is a case based upon a foreign substance. |
just want to make it very clear that that is their claim, that's what
their experts say, that's what their star witness says, that's what the
plaintiff says. The fact that we dispute it doesn't transform it into a
permanent condition or nor should it entitle them to subsequent
incident reports.

| just want to make that clear, that's all.

DISCOVERY COMMISSIONER: Okay. Mr. Galliher?
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MR. GALLIHER: Well, what's he's doing is misleading.
Because, the bottom line is that -- you saw Commissioner Bulla's
prior ruling against the Venetian, and she recognized, correctly, this
is a continuing hazard. This is not a transitory condition; that's
Mr. Royal's spin on it. The bottom line -- and --

DISCOVERY COMMISSIONER: Well, he's saying it's not a
transient condition --

MR. GALLIHER: Well, but -- well, he is in his affidavit --

DISCOVERY COMMISSIONER: -- because there was
nothing there.

MR. GALLIHER: -- but --

DISCOVERY COMMISSIONER: You're the one who's
saying it is a transient condition.

MR. GALLIHER: No, no.

DISCOVERY COMMISSIONER: It's a little confusing.
Usually, the defendant --

MR. GALLIHER: That's not what I'm saying. I'm saying
it's not a transient condition. It's a continuous hazard.

DISCOVERY COMMISSIONER: But you're saying there
was water present, which is a transient condition.

MR. GALLIHER: But he's -- well, it's not a transient
condition if it's on an inherently dangerous floor. That's entirely
different, as Commissioner Bulla recognized. That's not the same
thing. And, by the way, Judge Delaney --

DISCOVERY COMMISSIONER: Well, | disagree.
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MR. GALLIHER: -- recognized it, as well.

DISCOVERY COMMISSIONER: | disagree.

MR. GALLIHER: Well --

DISCOVERY COMMISSIONER: In my mind, if there's
water present, it's a transient condition. If someone slips and falls
on a floor that you're saying is always dangerous, whether it's dry,
wet -- when it's dry, then that would be a different conversation
we're having.

MR. GALLIHER: But we're not saying that, and we haven't
said that. That's what Mr. Royal just said in his affidavit.

DISCOVERY COMMISSIONER: Mr. Royal's saying it.

MR. GALLIHER: I know.

DISCOVERY COMMISSIONER: Which is making this --
that's what's conflating the whole issue.

MR. GALLIHER: It -- well, that much | understand. Bottom
line is that he's also presented his share of Venetian employees
who have testified that the floor was dry. So, all right, so we have a

contested issue. It's a jury argument. That's what it is. It's
something we present at trial. But it should not affect our ability to
discover our case. And that's what we're doing at this juncture,
we're trying to discover the case, particularly our punitive damage
claim, and we've cited cases all over the place in our motion
practice that supports what we're doing here.

DISCOVERY COMMISSIONER: Okay. Mr. Royal?
MR. ROYAL: The plaintiff says it's -- it was due to a
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foreign substance in the complaint. Even in the amended
complaint it says that she slipped and fell due to a foreign
substance. She testified she slipped and fell due to a foreign
substance.

Other witnesses at the scene, Mr. Schulman, testified he
saw -- he is the one person who did see it, and that's his testimony.
And so, you know, | have a right to dispute the facts, Your Honor,
but their own experts say there was water on the floor. And that's
what caused the fall.

They didn't say -- they haven't testified that this is a
dangerous floor that caused her to fall because it was dry; they say
she slipped and fell because it was wet.

Mr. Jennings actually testified it's a safe floor when it's
dry. He tested it that way. It doesn't become dangerous, in his
opinion, until it becomes wet. That is the --

DISCOVERY COMMISSIONER: Okay.

MR. ROYAL: And therefore, it is a temporary transitory
condition. That's the issue.

DISCOVERY COMMISSIONER: But the punitive damage
claims --

MR. GALLIHER: I'm not going to bounce up and down.

DISCOVERY COMMISSIONER: The punitive damage --
you guys can stay seated -- the punitive damage claim is still at
issue. And because of the punitive damage claim, I'm going to

allow the subsequent reports.
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MR. ROYAL: Okay. Thank you.

DISCOVERY COMMISSIONER: All right. You're
requesting protection -- no, you're moving for an order, Defendants,
directing Plaintiff to produce all information of prior incidents
provided to Tom Jennings. Hasn't he already provided the
e-mailed spreadsheets -- the e-mailed spreadsheet that he
reviewed?

MR. ROYAL: The e-mails -- what | received was not what
Mr. Jennings described. That's all. That's not what he described.

DISCOVERY COMMISSIONER: Okay.

MR. GALLIHER: | don't agree with that.

MR. ROYAL: Well, you weren't at the deposition --

DISCOVERY COMMISSIONER: Okay. Then I'm -- Tom
Jennings is directed to produce all information of prior incidents
that were provided to him and he reviewed prior to issuing his
opinions.

MR. GALLIHER: And we have no problem with that.

DISCOVERY COMMISSIONER: Okay. Defendants are
moving for an order that Plaintiff provide copies of all prior
incidents reports in her possession not produced to Defendants.

Counsel?

MR. ROYAL: They've got this -- they've got these 196
reports, they produced those to the expert --

DISCOVERY COMMISSIONER: Do you have 196 reports,
Mr. --
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MR. GALLIHER: No, actually, we don't.

DISCOVERY COMMISSIONER: -- Galliher?

MR. GALLIHER: We have quite a few reports we've
collected in the case from other counsel, as well. We don't have all
of those 196, because | understand from Mr. Bochanis’s office that
he may not have been able to give those to us. So we don't have
all of them.

However, these are the Venetian's reports.

DISCOVERY COMMISSIONER: Okay.

MR. GALLIHER: So are they asking us to --

DISCOVERY COMMISSIONER: But if you're using them
for impeachment purposes, | mean, you have them. If you have
them, produce them to Defendants.

MR. GALLIHER: We'll be happy to do that.

DISCOVERY COMMISSIONER: Okay.

MR. GALLIHER: But again, that was not the -- from our
standpoint, Commissioner, that was not a problem. We can
produce what we have.

DISCOVERY COMMISSIONER: All right.

MR. GALLIHER: But we pointed out that Venetian,
basically, is asking us to produce the reports that they produced in
other litigation.

DISCOVERY COMMISSIONER: Well, any reports, any
prior incident reports in Defendant -- I'm sorry, in Plaintiffs'

possession must be produced to Defendants.
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And Number 8, Defendants are -- that's on my list,
anyway. | don't know if it's Number 8 on yours. My -- | have
written down, For Leave to Retake Mr. Jennings' Deposition for One
Hour, With Plaintiff Bearing All Costs. That's quite an ask.

Mr. Royal?

MR. ROYAL: | only want that because he didn't have
that -- any of that information present. | wasn't able to
cross-examine him on these prior incidents.

DISCOVERY COMMISSIONER: Okay.

MR. ROYAL: Which is a big deal. | mean, he claims they
were all there in the Grand Lux area, 196. And | ask him -- | ask him,
you know, How did you receive them? What did they look like? |
would just like to be able to finish — to complete my examination of
Mr. Jennings, which | could have done at the time had it been
produced.

MR. GALLIHER: And | have no problem with the
deposition. But | do have a problem with having to pay for the
deposition, because we didn't anything wrong.

DISCOVERY COMMISSIONER: Okay. I --

MR. GALLIHER: And of the 30(d)(2), they have not met the
standard.

DISCOVERY COMMISSIONER: | am going to allow the
deposition to continue. | am not going to require Plaintiffs to pay
for it, because if you had been able to continue, you would have

had to pay for the continued time. So there's really no prejudice to
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the defendant for having you pay for the deposition to go forward.

Have we addressed everything now in your Motion for
Protective Order and Motion to Compel?

MR. ROYAL: Well, we have -- and | may have missed this.
The Topics 6 through 18 all relate to the computer data.

DISCOVERY COMMISSIONER: Okay. What day was that
filed? | have to pull it up on here. So which date was your motion
filed? This -- let's see.

MR. ROYAL: It was filed August 5th, 2019.

DISCOVERY COMMISSIONER: Let me just pull it up so |
can look at the topics. Okay. And what page is that on?

[Pause in proceedings.]

MR. ROYAL: Excuse me.

DISCOVERY COMMISSIONER: Or -- it's an exhibit?
Page 22 of the motion?

[Pause in proceedings.]

DISCOVERY COMMISSIONER: Okay. | see it. I'm here
now. 6 through 18.

MR. GALLIHER: Is that where we are, page 22?7

DISCOVERY COMMISSIONER: All right. So --

MR. ROYAL: I'm there. I'm sorry.

DISCOVERY COMMISSIONER: The identity -- okay.
Page -- I'm sorry, page 22:

The identity of all employees who were responsible for

managing and maintaining Venetian's technology
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infrastructure.

| think that's overly broad. The technology infrastructure
at the Venetian has far more components, I'm certain, than the
communications area of the -- like, employee communications.
What is it you're actually looking for? Because their technology
includes all of their security, all of their financial stuff, like, this
needs to be tailored.

So Topic Number 6 --

MR. GALLIHER: Might | suggest this --

DISCOVERY COMMISSIONER: Yes.

MR. GALLIHER: -- Commissioner, maybe to shortcut
things with -- what we're really interested in is the information
contained on the computerized Alliance system that the Venetian
maintains. All of this -- of the other topics here pertain to us trying
to verify that information. But I'm more than happy with simply an
order that they produce the information on their Alliance system,
by -- which, by the way, relates strictly to fall injury events or injury
events.

DISCOVERY COMMISSIONER: So is the Alliance system
their claims log system, for lack of a better word? Like how they --

MR. GALLIHER: That's --

DISCOVERY COMMISSIONER: -- how they document
injury incident claims in the casinos?

MR. GALLIHER: That's my understanding. And it contains

relevant information concerning those falls. It may even contain
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copies of the reports.

DISCOVERY COMMISSIONER: Okay. So whey don't we
just tailor it to be able to question the 30(b)(6) witness who has
knowledge regarding the documenting of injuries and claims that
occur in the Venetian casino property.

MR. GALLIHER: I'm fine with that.

DISCOVERY COMMISSIONER: And how those are
electronically stored and can be searched and obtained. Is that
what you're looking for?

MR. GALLIHER: That's what I'm looking for.

DISCOVERY COMMISSIONER: Okay. Does that take care
of all of these different -- 6 through 18, if that's the topic?

MR. GALLIHER: It does. It's actually a better idea than we
had.

DISCOVERY COMMISSIONER: Well, I'm here to help.

MR. ROYAL: Yeah, as long as we're going to --

DISCOVERY COMMISSIONER: If we're limiting it --

MR. ROYAL: Are we going to limit it --

DISCOVERY COMMISSIONER: We're limiting it to the
person -- the 30(b)(6) witness who has knowledge of how the claims
are reported, claims and injuries in the casino, the Venetian casino
property are reported, documented, stored electronically, how they
can be retrieved and identified. Does that cover it?

MR. GALLIHER: Yes. And hopefully there'll be a

transcript, since my note-taking isn't so good.
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MR. ROYAL: Your Honor --

DISCOVERY COMMISSIONER: And that will replace
Topics 6 through 18.

MR. ROYAL: Right.

MR. GALLIHER: We're fine with that.

MR. ROYAL: Okay. And that works. Do we have a
specified period of time?

DISCOVERY COMMISSIONER: The specified period of
time would be five years prior to the incident to the present. Okay.

Does that cover everything then?

MR. GALLIHER: | think it does.

DISCOVERY COMMISSIONER: All right. Now we just
have one more motion, right? Or are we -- is this --

MR. GALLIHER: I think it --

DISCOVERY COMMISSIONER: We covered everything in
your --

MR. GALLIHER: I think it covered our Motion to Compel,
as well.

DISCOVERY COMMISSIONER: -- Motion to Compel?

MR. GALLIHER: Sure. | think it covered that as well.

DISCOVERY COMMISSIONER: Okay. Because -- pursuant
to -- this was the Motion to Compel Testimony and Documents,
Plaintiffs' Motion to Compel. So just so we're clear on Defendants’
Motion for Protective Order is granted in part, denied in part as

stated.
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And with regard to Plaintiffs' Motion to Compel Testimony
and Documents, it's granted in part, denied in part. The judge has
already -- the three main issues in that motion were the prior
unredacted incident reports, which Judge Delaney has already
determined, so those will be -- will be allowed.

The 30(b)(6) we've handled, and the subsequent incident
reports we've handled. So that should take care of all of the Motion
to Compel.

MR. GALLIHER: Yes. The only other thing I'd ask is can
we still have, like, a two-week deadline to produce the unredacted
reports?

DISCOVERY COMMISSIONER: Well, I'm going to provide
alternative relief pursuant to EDCR 2.34(e) to Mr. Royal, because
he's waiting from a final -- for a final order from Judge Delaney
from yesterday, | believe. And so I'm going to provide him relief
that those do not need to be produced until it has become a final
order. That may be after a writ, since he intends to -- he's already
articulated that he intends to take it up.

But pursuant to 2.34, he does not need to produce it until
that has become a final order.

MR. GALLIHER: So can we have a date, then, after the
order is signed?

DISCOVERY COMMISSIONER: Two weeks after the order
is signed.

MR. GALLIHER: Okay.
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DISCOVERY COMMISSIONER: And the writ would stay
that period of time.

MR. ROYAL: Okay. Now, this is my last clarification, |
want to make sure.

DISCOVERY COMMISSIONER: Okay.

MR. ROYAL: So it's five years to the present, casino level,
marble floors, and not limited to the Grand Lux.

DISCOVERY COMMISSIONER: Yes.

MR. ROYAL: Okay. And --

MR. GALLIHER: Unredacted.

MR. ROYAL: Right. Unredacted.

DISCOVERY COMMISSIONER: Unredacted.

MR. ROYAL: And the -- and we're going -- the subsequent
incidents are because even if this is a transitory -- temporary
transitory condition, he's got a punitive damage claim, and
therefore, those are to be produced.

DISCOVERY COMMISSIONER: The transitory, | would not
allow them, but because of the punitive allegations that have not --
that have survived now two Motions to Dismiss, I'm going to allow.

MR. ROYAL: | understand. Okay.

And to the -- is this an ongoing duty? Do we have to -- |
mean, when -- it says to the present, is it as of today? Is this going
to go on through trial? Do | have to keep supplementing this
response?

DISCOVERY COMMISSIONER: | think -- | would say
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through today is probably -- or through the date of the production is
probably sufficient.
MR. GALLIHER: And I'll -- I'm okay with through the date
of production.
DISCOVERY COMMISSIONER: All right.
MR. ROYAL: Thank you.
MR. GALLIHER: Thank you.
DISCOVERY COMMISSIONER: Thank you. Have a great
day, both of you.
MR. ROYAL: So Mr. Galliher will prepare or --did | -- I'm
sorry, | totally missed that. Who's --
DISCOVERY COMMISSIONER: You know, | didn't say.
You know, since his is really all part of yours, I'm going to say -- I'm
going to ask you, Mr. Royal, to prepare the report and
recommendation.
MR. ROYAL: Okay. Thank you.
111
111
/11
/11
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DISCOVERY COMMISSIONER: And please have that
submitted to Mr. Galliher for his review as to form and content and
have it submitted to me within 14 days.

MR. GALLIHER: Thank you.

DISCOVERY COMMISSIONER: | am -- thank you.

[Proceeding concluded at 11:18 a.m.]

111

ATTEST: | do hereby certify that | have truly and correctly
transcribed the audio/video proceedings in the above-entitled case to
the best of my ability.
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Page 5 Page 7

1 HENDERSON, NEVADA, THURSDAY, MARCH 14,2019; | 1| A. Itwas at Santa Fe.
2 10:00 A.M. 2| Q. And can you give me an idea of when that fall
3 -000- 3| occurred?
4 4| A. Ican't remember because it's been so many
5 (Counsel agreed to waive the court 5| years ago.
6 reporter requirements under Rule 6 Q. Was it in the '90s?
7 30(b)(4) of the Nevada Rules of Civil 7 A. No. No.
8 Procedure.) 8 Q. The '80s?
9 9| A. No, no. I wanttosay 2010. | can't remember.
10| Thereupon, 10| But it wasn't yesterday.
11 JOYCE P. SEKERA, 11| Q. lgotit.
12| was called as a witness, and having been first duly 12 So maybe within the last ten years?
13| sworn, was examined and testified as follows: 13 A. Yeah. Yes.
14 14| Q. Okay. And did that -- so it obviously went to
15 EXAMINATION 15| litigation because you provided a deposition; is that
16| BY MR.ROYAL: 16| right? You had an attorney, you were sworn in, and you
17| Q. Would you please state your full name? 17| had attorneys asking questions like this?
18| A. Joyce P. Sekera. 18| A. Yeah, but it was just -- it was downtown, |
19| Q. What's the middle name? 19| remember, and that was it. | didn't go to court or
20| A. Patricia. 20| anything.
21| Q. Okay. And have you gone by any other names? 21| Q. Okay. Butwas there a court reporter present?
22 A. Joy. That'sit. 22 A. Yes.
23 Q. Okay. But your last name's always been Sekera? 23 Q. Okay. And were there a couple of attorneys
24 A. Yes. 24| present?
25| Q. My name is Mike Royal. | represent the 25 A. Just mine and one more.

Page 6 Page 8
1| Venetian in litigation that is pending that you brought | 1| Q. Okay. And tell me what happened to your mom in
2| related to an incident that occurred on November 4th, | 2| that fall.

31 2016. 3| A. She--we were in the buffet. That was it, we
4 This deposition is an opportunity for me, as 4| were in the buffet.
5| legal counsel for the Venetian, to ask questions of you | 5| Q. Okay. And you're in the buffet and did you see
6| and receive your responses under oath. 6| the accident?
7 Do you understand that? 7| A. Yeah. | was right there.
8| A. Yes, Ido. 8| Q. And what happened?
9| Q. Have you ever done this before, a deposition? 9| A. She slipped and fell by the salad bar.
10| A. Yearsand years and years ago. | kind of 10| Q. Andwhat kind of injuries did your mom have?
11| forgot. 11| A, lcan'tremember every -- | just know that she
12| Q. Okay. Justonce? 12| had fallen. I'm not sure what she hit, but it was -- |
13|  A. Justonce. 13| can't remember exactly.
14| Q. What was that in regards to? 14| Q. Did she go to the hospital?
15| A. | wasa--itwasa witness deposition. 15| A. Yes.
16| Q. What was the nature of the case? 16| Q. Did she get treatment after the hospital?
17| A. My mom, she had fallen. 17|  A. Yes.
18| Q. She had fallen? 18| Q. Did she have injuries to her back?
19| A. Uh-huh. 19 A. Yes.
20| Q. Wasthatin Las Vegas? 20| Q. Did she have injuries to her neck?
21| A. Yes. 21|  A. Yes.
22| Q. And was that a casino or a hotel or place -- 22| Q. Did she have injuries to either of her arms
23| supermarket? 23| that you recall?
24| A. Itwas ata casino. 241 A. Yes. And her head.
25| Q. What was the name of the casino? 25| Q. And her head. Okay.
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Page 53

Page 55

1| Q. Okay. You're not claiming knee injuries in 1| Q. Give me an idea of how much you smoke now.
2| this case; is that right? 2| A. Sometimes three a week.
3|  A. No. 3| Q. Three packs?
4 MR. KUNZ: In the case of falling off the bed? 4| A. No. Three cigarettes.
5| I'm sorry. | didn't mean to interrupt. 5/ Q. How much were you smoking in November 2016?
6| BY MR. ROYAL: 6| A. Oh, Ihaveno idea. Because | was never a
7| Q. Yeah. You're not claiming in this case that 7| chain smoker or smoker, smoker.
8| you sustained injuries to either of your knees; is that 8| Q. Butwas it different than three cigarettes a
9| correct? 9| week?
10| A. That's correct. 10| A. When I was working there?
11| Q. Sowhenyou say you had an incident where you |11| Q. Yes.
12| fell off the bed and you got your knees checked, you're |12| A. Yes.
13| not claiming that's related to anything associated with  |13| Q. So how often?
14| this litigation? 14| A. ldon't remember that.
15| A. No. When you asked me another incident, 15| Q. Did you typically take smoke breaks when you
16| that's -- 16| were working for Brand VVegas?
17| Q. Right. No. I'm glad you told me. I just 17| A. When we went to the restroom or it could be one
18| want to make sure. That's why I'm asking the question. |18/ or two if it was really slow.
191  A. Yes. 19| Q. Okay. So itwas something that you did once or
201 Q. It'saseparate unrelated event -- 20| twice a day typically?
21| A. Okay. 21| A. Yeah, but not every day.
22| Q. --isthatright? 22| Q. Okay. I noted that you have a history of
23 When you fell off the bed and you hurt your 23 | arthritis; is that correct?
24| knee -- 241 A. Uh-huh.
25| A. Oh, that's something different. 251 Q. Yes?
Page 54 Page 56
1| Q. Okay. And that's not -- you're not claiming 1| A. Well, I would say it's -- what do you call it?
2| that rolling off the bed was caused by anything related 2| My grandmother had it, my mother --
3| to this case? 3| Q. Hereditary?
4/ A. No. 4| A. Thank you.
5| Q. Isthat correct? 5| Q. When were you first diagnosed with arthritis?
6| A. That's correct. 6| A. Ihaveno idea.
7| Q. Okay. You mentioned diabetes. 7| Q. Areyou claiming, if you know -- strike that.
8 When were you diagnosed with diabetes? 8 Has any doctor indicated to you that any
9| A. lwantto say last year. And itwas pre. And 9| arthritis that you have, any arthritic condition is
10| then when | went back, he said I didn't have it. And 10| associated with your fall at the Venetian?
11| then when | went back for blood work, pre, so that'swhy [11| A. 1don't know.
12| I'm taking it. 12| Q. Okay. Were you diagnosed with arthritis before
13| Q. Okay. You're not claiming that no doctor -- 13| your fall in November 2016?
14| has any doctor told you that your diabetes diagnosis has |14 A. |don't remember.
15| anything to do with what happened in this incident? 15| Q. Okay. Where does this arthritis affect you,
16| A. lthas--no. 16 | what part of your body?
17| Q. So the answer is no? 17\ A. ldon't know.
18| A. Correct. 18| Q. Would it be your hands? your joints? your toes?
19| Q. Areyouasmoker? 19| A. Sometimes my hands, they tingle, but | don't
200 A. Yes. 20| know.
21| Q. How many years have you been a smoker? 21| Q. Okay. Do you have sore joints?
22| A. Onand off. I mean, I'm not a big smoker as 22 When it says "arthritis," | have a note here
23| far as pack, pack, pack. Once in a while. 23| that you had preexisting arthritis, so I'm just trying
24| Q. Have you been smoking for more than 25 years? |24]to get an idea of what --
25| A. Not consistent, no. 251 A. | can't remember the doctor that said, "It's
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1| hereditary and you do have a" -- | don't know. 1 1| I'm not sure, so I'd rather not guess.
2| couldn't give you a date or a doctor. 2| Q. No. That's okay. So you were paid an hourly
3| Q. Okay. I'mgoing to ask you a few more 3| rate --
4| questions about your job. 4| A. Uh-huh.
5 So you started with Brand Vegas on | think you 5| Q. --somewhere between let's say 7 and $10?
6 | said December 26, 2015, and you worked full time for 6| A. Yes.
7| that employer until the date of the incident, 7| Q. We can verify the hourly rate. It's not a big
8 | November 4, 2016; correct? 8| deal. Okay?
9| A. Correct. 9 You were also paid commissions. Tell me how
10| Q. Andwhen I say "full time," I mean 40 hours a 10| the commissions worked.
11| week or more. 11|  A. We never knew that. They would just give us so
12| A, Yes. 12| much money.
13| Q. Isaw --and I'm going off memory, but I saw -- 13| Q. Well, I mean --
14 | what were your general work hours? 14| A. Itwas 25 cents a ticket maybe on one, 50 cents
15| A. 9:00to 7:00. 15| on another one. That's how it went. It depends on the
16| Q. Sohow many days a week? 16| show and what they were paid.
17| A. Inthe beginning, seven. 17| Q. Okay. So as | understand it, you were working
18| Q. So you were working more than 40 hours; 18| at a kiosk for Brand Vegas on one of three different
19| correct? 19| kiosk areas in the Grand Canal Shoppes?
20| A. Correct. 200 A, Yes.
21| Q. Did you get paid overtime? 21| Q. Andyou would go there anywhere from five to
22| A. You know, | can't remember. | can't say for 22| seven days a week working 9:00 to 7:00 -- 9:00 a.m. to
23| sure. 23| 7:00 p.m.; correct?
24| Q. Okay. How long did you work seven days a week? |24| A. Correct.
25| Because you said in the beginning. 25| Q. You were paid an hourly rate, plus you got a
Page 58 Page 60
1| A. ldon't keep notes. | didn't have a schedule. 1| commission based upon tickets sold?
2| I just knew I had to be there. And I knew in the 2| A. Tickets sold, yeah.
3| beginning when they were starting they needed the help | 3| Q. The commission, as | understand your testimony,
4| because it was only a couple of us, so... 4 | would be different depending on the show or the event?
5| Q. Soyou were willing to work however many days | 5| A. Correct.
6| they needed you? 6| Q. Okay. Some might be a dollar, some might be 25
71 A. Yes. 7| cents, you know, it depends?
8| Q. And how were you paid by Brand Vegas? 8| A. Yes.
9| A. Acheck. 9| Q. Were you encouraged to push certain shows when
10| Q. Thatwas a bad question. 10| people would stop by?
11 Let me ask you: Were you paid hourly? 11| A. We just told them about Venetian shows, and
12| A. Yes. 12 | then the rest of the shows on the Strip, we had a book
13| Q. And what was your hourly pay? 13| with all of them.
14| A. I'mverybad. |didn't even keep those stubs, 14| Q. Isee.
15|so | don't -- | can't tell you. | don't remember. | 15 So how many shows did you sell for?
16| thought it was $10, but I can't say for sure so I'm not 16 I mean, strike that. That was a bad question.
17| going to. 17 You mentioned there's other -- you mentioned
18| Q. Okay. Soyou were paid hourly. 18| Venetian.
19 And were you paid commissions, like -- 19 What other properties were you kind of selling
200 A, Yes. 20| tickets for when you were working for Brand Vegas?
21| Q. Soitwas hourly plus commissions. 21| A. Almost all of them on the Strip. | don't
22 How were your commissions based? 22| remember exactly each one.
23| A, Oh,itwas 7.25, maybe. 23| Q. That's okay.
24| Q. You think your rate might have been 7.25? 24 If | were to --
25| A. ltcould have been 7.25 now. See, that's why 25| A. David Copperfield I can remember. We didn't
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1| take any escalators or anything after that to get to 1| employment?
2| your kiosk? 2| A. No. Only if we had a question which the guest
3| A. Ilcould, yes, an escalator up, | think. I'm 3 | wanted that particular seat and they couldn't have it
4| sorry. It's been a while and | do not remember. | just 4| because it was reserved for the hotel, so...
5 | remember we didn't have a designated area for so long; 5| Q. Okay. The time that -- it sounds to me like
6 | that we could park anywhere. And the employee thing 6 | you were spending anywhere from 40 to 60 hours a week at
7| is -- | just can't remember if | got my badge or not 7| the Venetian.
8| because it was right at the end. 8| A. Yes.
9| Q. Okay. What did the badge look like? Do you 9| Q. Does that sound right?
10| know? 10| A. Yes.
11| A. (Shakes head.) 11| Q. And that would be pretty much from December 26,
12| Q. Didyou have a name tag? 12| 2015, until the date of the incident?
13| A. I|hadaBrand Vegas name tag. 13|  A. Yes.
14| Q. Where would you wear it, what part of your 14| Q. Did you take any vacations?
15| clothing? 15| A. No, I did not. And I was always there at least
16| A. Sometimes here, sometimes here (indicating), 16 | an hour or two prior.
17| depending what | wore. 17| Q. What does that mean? Prior to what?
18| Q. Butitwould be on the front? 18| A. Prior to my shift starting.
19| A. Yes, it would be on the front. 19| Q. Soifyour shift started at 9:00, you would
20| Q. On the left or the right up around your 20| arrive at 7:00?
21| shoulder -- or, you know, between your shoulder and your |21| A. Yeah, because | would set up all the computers
22| chest? 22| for everybody.
23| A. (Nods head.) 23| Q. And you're not paid for that time?
24| Q. Isthat correct? 24| A. No.
25  A. Yes. 25| Q. Soyou actually would have been there from,
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1| Q. Okay. 1| like, what, 7:00 to 7:00?
2| A. Icould have had an employee badge, but | don't 2| A. Pretty much, or at least 8:00 to 7:00.
3| remember. And it was left there. | don't have anything 3] Q. Okay. I'm just doing the math in my head here.
4| from there. 4| That's a lot of hours. So you're talking about -- you
5| Q. Okay. Did anyone tell you why they wanted you 5| could actually be working 80 hours a week.
6 | to have an employee badge? 6| A. Yeah.
7| A. They wanted to know who was on property andso | 7| Q. Does that sound right?
8| they did the background checks and stuff. 8| A. Yes.
9| Q. Did they do a background check of you? 9| Q. Okay.
10| A. Yes. 10| A. And that wasn't every day, but I tried to help
11| Q. Who is "they"? 11| people because -- and have it all ready for them when
12| A. The Venetian. Whoever they have do thatto get 12| they walked on the shift.
13| this badge because | remember reading it. 13| Q. Soduring the time that you work there for
14| Q. Did you have to fill out any forms? 14| sounds like -- I'm going to say 50 to 70 hours a week
15| A, Yes. 15| maybe --
16| Q. Do you remember who you filled them out for? 16 Does that sound about fair?
17| Was it something that your employer required or was it 171 A. Fair.
18| something that Venetian required? 18| Q. --wereyou ever aware of any incidents where
19| A. Venetian required. 19| guest or employees would slip and fall?
20| Q. Okay. Do you remember approximately whenyou (20| A. No.
21| filled the form out? 21| Q. The times that you were working at this booth,
22| A. No. Itwas very close to my fall, so that's 22| you don't recall ever responding to someone who had
23| why probably it's -- I don't remember. 23| fallen; is that correct?
24| Q. Okay. Did you interact very often with the 24| A. Iwould say yes. | don't remember helping
25| Venetian personnel at the box office as part of your 25| anybody.
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1| Q. Okay. When you would go to -- let's say on 1| happened, it was, like, once.
2| breaks, use the restroom and stuff, do you recall ever 2| Q. Okay. But I'm asking if you have a specific
3| seeing security responding to somebody on the floor, 3| memory --
4| anything like that? 4| A. No.
5 A. No. 5| Q. --of something like that.
6| Q. Didyou ever have any conversations that you 6/ A. Oh,no.
7| can recall prior to your fall with hotel -- Venetian 7| Q. Okay. So that's -- that's one of those things
8| hotel security about incidents occurring on property? 8| where | don't want you to speculate. If you have a
9| A. No. Ididn't really know anybody there. 9| specific memory, "Oh, yeah, | remember once or twice" --
10| Q. Okay. So prior to your incident of November 4, |10 A. Okay.
11| 2016, is it fair to say that you were never aware of 11| Q. Do you have a specific memory?
12| anyone slipping and falling at the Venetian property? |12 A. No.
131  A. Yes. 13| Q. Okay. Allright. Did you -- in all your time
14| Q. Okay. That was a correct statement; is that 14 | working at the Venetian talking with people, selling
15| right? 15| tickets, people walking by, casual conversation, even
16| A. Yes. 16 | people that you were working with in your kiosk with
17| Q. So for all the time that you were at the 17| that other company, okay, do you recall speaking with
18| Venetian working for Allstate Ticketing and Tours and |18 | anyone who made any reference to any slip-and-falls that
19| then for Brand Vegas, the only fall that you're aware of |19 occurred on the company?
20| occurring at the Venetian property was your fall? 20/ A. No.
21| A. That's correct. 21| Q. Thiswould be a good time to take a break
22| Q. Okay. Do you recall during the time that you 22 | because I'm going to move into something else.
23| worked at the Venetian property -- now I'm going to 23 Let's go off the record.
24| expand it from any time that you're working there from |24 (A short recess was taken from 11:41 a.m.
2511995 until 2016, I'm just going to ask you all of your 25 to 11:48 a.m.)
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1| experience as an employee where you were workingata | 1| BY MR. ROYAL:
2| kiosk at the VVenetian property, do you recall ever 2| Q. So off the record we were talking about this
3| seeing foreign substances on the floor? 3| 2008 motor vehicle accident. | just wanted to make sure
4| A. I have to just say this. When | worked for 4| I'm clear on this because | think you did have American
5| Allstate Ticketing, they didn't acquire the Venetian 5 | Family Insurance --
6 | kiosk till a few years before, so earlier they weren't 6| A. Yes,ldid.
7| there. From '96 to -- | just can't remember the date. 7| Q. --auto insurance; right?
8| You said from '96 to... 8| A. Yes.
9| Q. Okay. Thank you. Butwhat I'm trying to do is 9| Q. Okay. And we think that that may have been
10| you said you were probably at the Venetian 10 to 20 10| some litigation involving an accident your daughter was
11| times over the 15 years -- 11| involved in and you owned the car?
12| A. Yeah, notalot. 12| A. Correct.
13| Q. Okay. That's when you were at Allstate? 13| Q. Okay. You don't remember specifically, but
14 A. Right. 14 | we're kind of -- that's kind of what we're guessing
15| Q. And then you were there it sounds like almost 15| because you weren't involved in an auto accident?
16 | every day for almost close to a year -- 16| A. Yes. That'sright. That's correct.
17| A. Oh, for Brand, yes. 17| Q. Okay. | wanted to clear that up.
18| Q. --for Brand Vegas; correct? 18 So let's go to the day of the incident.
19  A. Yes. 19 What time did you arrive on the Venetian
20| Q. Allright. And during all that time, 20| property that day?
21| collectively, you don't recall ever seeing a substance 21| A. Icannot guess on that. Again, sometimes I'm
221 on the floor, like somebody spilled a drink or something |22 | there at 7:00, 7:30, or 8 o'clock most of the time.
231 like that? 23| Q. Okay. And your normal routine when you get to
24| A. Oh, sure, I might have and | might have called 24| work is to -- | assume things are locked up?
25| housekeeping. See, | don't remember that. If that 25| A. Everything's locked up.
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1| Q. Sowhenyou get there -- 1| Q. Okay. On that particular day, do you remember
2| A. Orin the cupboard. 2| taking any breaks between the time of your arrival until
3| Q. Okay. Soyou had a key? 3| the break you took at the time of the incident?
4| A. No. They were just doors shut. 4/ A. No, ldon't.
5| Q. Sothey weren't locked? 5| Q. Atthe time of the incident, as | recall, you
6| A. (Shakes head.) 6| had -- you were carrying a beverage in your left hand.
7| Q. Soyou had, like, laptops and stuff there? 7 Do you remember that?
8| A. Yeah, that we would set up. Yes. 8| A. Could have been a coffee cup. That's all I can
9| Q. And that stuff was kept somewhere without a 9| figure at that time.

10| lock? 10| Q. So the incident happened around noon, 12:30, |
11| A. With a credit card machine. 11| think, p.m.; right?

12 Yes. 12| A. Yes.

13| Q. That's crazy. 13| Q. lIsthat typically when you would take a lunch
14 Okay. Was it like that at every kiosk? 14| break?

15| A. No. The Tao one had one. And they did havea |15| A. Yes.

16| key, but it didn't always work, the lock. 16| Q. Wereyou on a lunch break at the time this

17| Q. Okay. Regardless whether you had to unlock |17 incident occurred?

18| something or not, you would show up at the kiosk? 18| A. Yes.

19| A. Yes. Setup the phone and the credit card 19| Q. Now, if you had a cup of coffee in your hand --
20| machine and the computer. 20| | think it might have had a lid on it --

21| Q. Okay. And how long did that typically take?  |21| A. Yes.

22| A. Justdepending. Sometimes it didn't go on 22| Q. --where -- do you know where you bought that?
23| right away. You had to work with it. 23| A. No.

24| Q. Soatleast by 9 o'clock you're ready to go? 24| Q. It's not something you would have bought and
25| A. Oh, definitely. All booths, yes. 25| brought with you to the property, is it, on your way
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1| Q. And how many tickets would you typically sell 1| from home?
2| inaday? | know it's going to vary, but... 2| A. ldon'think so.
3| A, There could be anywheres from two maybe up to 3] Q. You typically would buy something like that at
440, 50. It just depended what was going on at the 4| the property?
5| hotel. 5| A. Orsomebody would for us, yes.
6| Q. Soifit's busy because there's a convention or 6| Q. Okay. Soyou had a -- you don't remember if
7| something like that -- 7| you got it at -- I don't know. There's a place called
8| A. Correct. 8| The Coffee Bean or different --
9| Q. --there's going to be people looking for stuff 9| A. Oh, was that upstairs in my area?

10| to do. More people and more -- more people are goingto |10/ Q. Yes.

11| come by and ask you for information? 11| A. Yeah. Okay.

12| A. Right. 12| Q. It'skind of close to the escalator.

13| Q. Typically how many people -- just give me an 13|  A. Yes,itis. Yes.

14 | estimate of -- will just stop and get information and 14| Q. Soyou think --

15| not buy tickets? 15| A. | doremember Coffee Bean.

16| A. Oh, God, that was all day long. That drove us 16| Q. Butdidyou buy coffee that morning at The

17| nuts, but we did it. 17| Coffee Bean?

18| Q. Withasmile? 18| A. That, I don't remember.

19| A. Yes. 19| Q. Okay. So you were taking a break and -- you
20| Q. Soitwas pretty rare to sell tickets 20 | were taking a lunch break.

21| proportionately -- 21 Where were you planning on going for lunch on
22| A. Youtried tofititin, yes. 22| the day of the incident?

23| Q. So between 8:00 a.m. and noon on the day of the  [23| A. I couldn't tell you. I just always go to the

24 | incident, do you remember if you sold any tickets? 24 | restroom first and...

25/ A. ldonot. 25| Q. Okay. You say you always go to the restroom.
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1| A. Well, when I have to go, yes, but -- 1|  A. Atleast, yes.
2| Q. Letme back up. 2| Q. And so that would be from the time that you
3 As | understand it, you're working at your 3| started at the -- on December 26, 2015, until the
4| kiosk, you're ready to take a break. You go to the 4| incident; correct?
5| escalator that's close to The Coffee Bean. 5/ A. Yes.
6| A. No. Rightaround the corner the elevator down | ¢| Q. So you're used to this path. You always take
7| because then you can just go right to the restroom. 7| the elevator and you kind of --
8| Q. Okay. Soyou didn't take -- 8| A. Yes, uh-huh.
9| A. ldidn't take the escalator, no. 9| Q. Okay. You always --
10| Q. Isthere asecurity guard posted there, do you 10| A. Oh,sorry.
11| know, at that level? 11 Why are you laughing at me?
12| A. Ildo notknow that. 12| Q. No, no. We're laughing just because you're
13| Q. Okay. How close to those elevators -- strike 13| interrupting. She knows --
14| that. 14| A. Sorry.
15 Where the incident happened, the elevators 15| Q. That's okay. Innormal conversation, this is
16| you're talking about, where are they located? 16| how it goes. But when we're on the record, we have to
17| A. If I'm at that booth -- because Coffee Bean is 17| be a little more patient. We both have been doing it.
18| right over there -- | go around the corner to these -- 18 Let me start over. | can't remember where |
19| it's a little corner really where the elevators sit. 19| was.
20| There's nothing else there. And | would get out of the |20 MR. KUNZ: It was a path you normally take.
21| elevator, turn left, and go straight to the restroom. 21| BY MR. ROYAL:
22| Q. Getout of the elevator, turn left? 22| Q. Yeah, okay.
23| A. Yes, because it's, like, an L-shaped -- 23 You took the elevator every day. You didn't go
24| Q. Letme ask you this: Do you know where the |24 | all the way around to the escalator?
25| Grand Cafe -- 25|  A. Yes.
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1| A. Oh,yes, yes. 1| Q. Isthatcorrect?
2| Q. Okay. Where is the elevator in relation to the 2| A. Uh-huh.
3| Grand Cafe? 3 Q. Yes?
4| A. Well, you have the Grand Cafe, it's right 4| A. Well, it depended if | went to get a salad or
5| across, because the elevator is here. It's in a little 5| something and then go to the restroom. Every day |
6| nook. Then to the right is that and then the restrooms. 6| can't tell you or every moment exactly.
7| Q. Okay. Ithink I gotitnow. It'scoming into 7| Q. And | understand that, and I'm just trying to
8| my head here because there's the elevator lobby with all | 8| get your routine. Okay?
9| the guests. We're not talking about that. 9 But let's say --
10| A. Oh,no, no, no. 10| A. Butthat bathroom was most convenient.
11| Q. Thisisadifferent elevator? 11| Q. Soeveryday you would take a break and you
12| A. (Nods head.) 12| would use the bathroom that you were headed to the day
13| Q. Soyou come down the elevator. | understand 13| of the incident?
14| where the nook is. And now | get it when you say you |14| A. Yes.
15| turn to your left and it's a straight shot -- 15| Q. Was there -- so you had -- you leave your
16| A. Exactly, yes. 16| kiosk, you take the elevator, you've got a cup of
17| Q. --tothe bathrooms; right? 17| coffee, and you're planning to use the restroom and then
18| A. Yes. 18| you're going to get some lunch or smoke or -- | don't
19| Q. Okay. So you're walking to the bathroom on 19| know what your -- what were your plans?
20| your break and -- is that the bathroom that you would  |20| A. That -- that was it, to go to the restroom.
21| typically use during breaks? 21| Q. And then get something to eat?
221 A. Yes. 22| A. Uh-huh.
23| Q. And more than once a day? 23| Q. Yes?
24| A. Could be. 24| A Yes.
25| Q. Butat least once a day? 25| Q. Were you going to go to the food court?
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1| A, Veryrarely. 1| Q. Because your initial complaint was your left
2| Q. Okay. Where would you go to eat typically? 2| elbow.
3| A, They had that little snack shop to the left. | 3 Do you remember striking your left elbow?
4| can't remember the names. 4| A. Yes, | do. Hard on the marble, yes.
5| Q. Snack shop to the left? 5| Q. Do you remember -- other than your left elbow,
6| A. And then the Bouchon Bakery. Is that upstairs 6| do you remember striking your head?
7| or down? | don't know. 7| A. My shoulder.
8| Q. Ithink there's one downstairs, but... 8| Q. Your left shoulder?
9| A. That's the one | went to. They had good 9| A. Uh-huh, because it was on the left side because
10| salads. 10| | was trying to -- | just went -- it happened so quick.
11| Q. Tell me about -- we're at the date of the 11| Q. Okay. Let's-- I'mtrying to take it one frame
12| incident. You've come down the elevator, you've turned |12| at a time here.
13| left, you're walking almost a straight shot to the 13 So you struck your left shoulder -- I'm sorry.
14 | women's restroom. Tell me what happened. 14| Strike that.
15| A. I walked out, focussing on the people because 15 Your feet go out in front of you, you strike
16| it's very crowded there a lot of times because -- during 16| your left elbow, and you remember striking your left
17| the convention. And I was going to the restroom and the |17 | shoulder -- part of your shoulder; correct?
18| next thing | know, my -- that's the one thing I can 18| A. Yes.
19| remember, is my feet in front of me as | went down hard. |19/ Q. Do you remember striking your hip, your left
20| Q. Okay. When you -- as you're approaching this 20| hip? That's something you remember?
21| area, did you notice anything unusual about the floor? 21| A. Ikind of remember just bouncing and | hit so
22| A. No. My eyes were up here looking at the people  |22| hard, but | don't know -- | don't remember -- it's hard.
23 | trying not to hit somebody. 23| Q. Okay. Do you recall what happened to your
24| Q. You weren't scanning the floor -- 24 | drink that you were carrying?
25| A. No. 25| A. No, I do not.
Page 90 Page 92
1| Q. --asyou're walking; right? 1| Q. Okay. Do you recall if any -- so you don't
2 Is that correct? 2| recall if any of part of your drink spilled when you
3| A. That's correct. 3| fell?
4| Q. Wereyouina hurry? 4| A. No.
5/ A. No. 5| Q. You said that after the fall you're shocked and
6| Q. Do youremember if you had the beverage in your | 6| dazed, something you're not expecting; right?
7| right or left hand? 7| A. Correct.
8| A. No. 8| Q. You feltimmediate pain in your left elbow?
9| Q. Soyouremember your feet going out quickly in 9] A. Yes.
10| front of you? 10| Q. Didyou feel immediate pain in your left
11|  A. Yes. 11| shoulder?
12| Q. Tell me about as you fell. 12| A. Yes. My neck, my head, yes.
13 What do you remember about the fall itself, how  [13| Q. Okay. You felt immediate pain in your head?
14 | you landed? 14| A. Again, | fell on my left side hard. And I'm
15| A. | justremember landing hard. Whether it was 15| not 90 pounds, so when | fell hard, yeah, I felt it, the
16| my back, my butt, I don't know. | just remember going |16 | pain, the whole side, the left side.
17| backwards and | was dazed. | mean, shocked. I cant-- |17| Q. So when you say "the whole side," was it the
18| | don't remember. That's what kills me. 1 don't 18| left side of your head?
19| remember -- 19| A. Itjust went down from my neck down.
20| Q. Okay. 20] Q. Okay. Now, so I'm pointing to, like, the back
21| A. --exactly what was on the floor or... 21| part of your head.
22| Q. Right. 22 Do you recall any part of your head striking
23| A. |know it was liquid because my pants felt wet. 23 | anything?
24| Q. Okay. So let me get back to the fall. 24| A. Yes. | remember just bouncing.
25| A. Okay. 25| Q. Okay. So did you have a sore spot on your head
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1| from when you fell? 1| your shirt?
2| A, Yes. 2| A. Uh-huh.
3] Q. Wasit, like, a bump or just sore when you 3] Q. Yes?
4| touched it? 4] A, Yes.
5| A. Sorewhen I touched it. 5| Q. Anywhere else?
6| Q. Okay. And so you have the left side of your 6| A. ldidn't-- again, when I hit hard, I do not
7| head, the left -- or then your neck. I'm going to say 7| remember a lot from back then, but | do remember being
8| the left side of your neck only because you've been 8| wet.
9| pointing to your left side; is that correct? 9| Q. Okay. And I understand that. And I'm not
10/  A. Yes. 10| trying to badger you. I'm just trying to get as best
11| Q. And then your left shoulder and your left 11| information I can when you say you felt wet, so | just
12| elbow? 12| want to know what parts of your body you felt wet.
13| A. Elbow. 13 So you've indicated the left rear and you think
14| Q. Okay. What do you remember right after the 14 | maybe --
15| incident? What's the next thing you remember? People 15| A. Back.
16| coming to you and seeing if you're okay? 16| Q. --the low-back area; correct?
17| A. | remember people in my face, "Are you okay? 171 A. Yes.
18| Are you okay?" That's all | remember. 1 just -- | 18| Q. Any other areas where you recall specifically
19| don't know what you call it. For me to not remember, 19| that were wet?
20/ it's hard. 200 A. Idonot recall.
21| Q. Okay. How long were you on the floor? 211 Q. Okay. Soas | understand it, you fell -- you
22| A. That, | do not know. 22 didn't see anything on the floor before your fall;
23| Q. Do you remember someone from security coming to |23 | correct?
24| speak with you? 24| A. Correct.
25| A, Isthat the, like, paramedic? 251 Q. You've described your fall. You didn't see
Page 94 Page 96
1| Q. EMT? 1| anything on the floor after your fall? You didn't
2| A. The EMT, yes. 2 | examine the floor and say, "There's something there"?
3| Q. Do youremember -- 3| A. No, | did not.
4| A. Hewas trying to help me up. 4| Q. Sowhat I said was correct?
5| Q. Do you remember anything about your 5| A. Correct. Yes. The EMT came and walked me
6 | conversation with him? 6 | upstairs.
7| A. No. I remember him walking me upstairs and 7| Q. Okay. When you stood -- do you remember people
8| fixing my arm so that I could drive to the hospital. 8| showing up with mops or anything like that?
9| That's all. 9| A. | just remember people yelling.
10| Q. Do youremember -- you said there was liquid on |10 Q. Okay. When you -- where were you -- or strike
11| your pants? 11| that.
12| A. Yes. 12 I understand that from the fall area you went
13| Q. Where on your pants? 13| to kind of a back-of-the-house place.
14| A. Backside. 14| A. Yeah. | don't even know where they took me.
15| Q. The back left side? 15| Q. That was somewhere in the security office or...
16| A. Yes. 16| A. Yes.
17| Q. Can you describe -- is it your rear end? 17| Q. And while you were there, can you just tell us
18| A. Yes. 18 | what happened?
19| Q. Soyour left rear end? 19 A. |remember sitting in a chair and him trying to
201  A. Yes. 20| talk to me, and he looked at my arm and then he started
21| Q. Wasit-- 21| putting a brace on it or -- | don't know what they call
221 A. And my back, so... 22| it, but -- that's all I remember.
23| Q. The back of your shirt? 23| Q. Okay. Then what happened after he put the
241  A. Yes. 24| sling on?
25| Q. Soitwas on the left rear end and the back of 25| A. He walked me to the car and | -- it was over
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1| here. And I'm right-handed, so I drove right to 1| Q. Do youremember him asking you questions about
2| Centennial Hospital. 2 | where you worked?
3| Q. Okay. Before he walked you to your car, did he 3| A. No, but I must have told him upstairs in the
4| take -- did you go back to your kiosk? 4| shops, yeah. I don't know. | don't remember.
5 A. Yes. | remember -- I told him I left my -- no. 5| Q. Then the next -- | already asked you about the
6| I left -- | left something there. 1'm not sure what it 6 | next sentence, but I'll read it. "I noted that a public
7| was, but I left something. | remember him walking me to | 7| areas department team member was on scene and mopping
8| the booth to get it. 8| the floor in the area.”
9| Q. Okay. So you picked up -- the security officer 9 Does that refresh your recollection about
10| walked with you from the medical room, or where he put |10| mopping, people being around mopping?
11| the sling on, to your kiosk where you had last worked? 11| A. (Reading document.)
12| A. Correct. Correct. 12 I'll be honest, | can't remember.
13| Q. You picked up whatever it was -- 13| Q. Okay. The next sentence, "Sekera apologized
14| A. Idon't know what it was, a book. | don't know 14 | for falling and did not appear to be in any immediate
15| what it was, but | got it. 15| distress."
16| Q. And that's the last time that you've ever been 16 Do you remember anything like that, apologizing
17| to your kiosk, a kiosk? 17| for falling?
18| A. Yes. 18| A. No.
19| Q. Then he walked you out, and according to his 19| Q. Okay. The next paragraph, the second sentence,
20| report, you went to the eighth floor and then you drove? |20/ it reads, "She stated she was walking through the area
21| A. Then | must have -- yes, and then | went right 21| when she slipped in what she believed was water on the
22| to the hospital. 22| floor." I'll stop there.
23| Q. Okay. I'mgoing to show you what we'll mark as |23 Does that refresh your recollection? Do you
24| Exhibit C. 24| remember telling anyone you thought there was water on
25|/l 25| the floor?
Page 98 Page 100
1 (Exhibit C was marked.) 1| A. No, I donot.
2| BY MR. ROYAL: 2| Q. The next sentence. "She reported that she fell
3| Q. Thisis asecurity report identified as 3| backwards and put her right hand behind her head to
4| VEN 008009. It's called a narrative report and it's two 4| protect it."
5 | pages. 5 Does that refresh your recollection about
6 Have you seen this before? 6 | anything?
7| A. Never. 7| A. No. Again, when | hit hard, I -- everything's
8| Q. Okay. I'm just going to direct you to a few 8| ablur.
9| things that are written here and see -- this is one of 9| Q. Continuing on, "She landed on the marble floor
10| those times where I'm going to show you something and 10| and her left elbow struck the base of the pillar next to
11| see if it helps you remember. 11| her."
12| A. Okay. 12 Does that refresh your recollection about
13| Q. Look at the first paragraph, and it indicates 13| anything?
14 | in the second sentence, it says, "I arrived on scene and 14| A. | just remember falling backwards and hitting.
15| met with Las Vegas Tours (business located in Grand 15| That's all.
16| Canal Shoppes) Employee Sekera, Joyce who was seated on |16| Q. Okay. The next sentence, “She denied striking
17| the marble flooring." 17| her head during the fall and denied losing consciousness
18| A. Right. 18| prior to or after falling."
19| Q. Do you remember being seated on the marble 19 Do you recall having that discussion?
20 | flooring after your fall? 20| A. No, I do not.
21| A. | remember after falling -- well, yeah. | 21| Q. The next sentence, "She denied any head pain,
22 | remember when he -- the EMT came to me, | was like this, |22 neck pain, back pain, weakness, dizziness, or nausea at
23| | remember. 23| that time."
24| Q. Being seated? 24 Do you recall having that conversation?
25| A. Yes, on the floor still. | didn't move. 25 A. No.
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1| Q. "lInoted that she was guarding her left elbow 1| presented with an abrasion."
2| and reported she was only experiencing pain there at the | 2 Do you remembering there being an abrasion on
3| time." 3| your left elbow?
4 Does that refresh your recollection about 4| A. Ijustremember being very sore.
5| anything you've testified to? 5| Q. Do youremember him examining you by maybe --
6l A. I'msorry? 6 | he says -- he used the word "palpation" where he might
7| Q. Letme restate it. I'll paraphrase. 7| be touching certain areas that you say are sore, like
8| A. Okay. 8| your shoulder, your neck, your head, your back,
9| Q. He says you were guarding your left elbow. 9| anything?
10 That would make sense because your elbow hurt; (10| A. No.
11| correct? 11| Q. Youdon't remember that?
12| A. Right. 12| A. No.
13| Q. And that probably was the most prominent thing [13| Q. He indicates here that you had limited range of
14| that hurt at the time. 14 | motion in your left elbow due to increase in pain on
15 Does that sound right? 15| movement.
16 I'm asking you. 16 Do you remember that?
17| A. Elbow, neck, yes. All of it. 17| A. |justremember | was really sore. | don't
18| Q. Okay. Head, shoulder, neck, elbow? 18| remember anything that involved him touching me or...
19| A. Yes. 19| Q. Do youremember having a conversation with this
20| Q. Do you remember guarding your left elbow, 20| officer about workers' compensation?
21| holding your left elbow? 211 A, Who? What?
22| A. ldon't remember, but it would feel natural to 22| Q. Let'sgo to the next page.
23| do that if | hit on that side and... 231 A, Okay.
24| Q. "She stated she was embarrassed" -- next 24| Q. Andwe'll go to the first full paragraph
25| sentence. "She stated she was embarrassed, to which | |25 starting with "Sekera."
Page 102 Page 104
1| offered to assist her to a more private area."” 1| A. Okay.
2 Do you recall that conversation? 2| Q. "Sekera agreed to seek further medical
3]  A. No. 3| attention but refused ambulance transport."
4| Q. Nextsentence, "She agreed and was assisted to 4 Do you remember having that conversation?
5| a standing position." 5| A. No, but I would do that. | would get my car
6 Do you remember being assisted to a standing 6 | out of there and go to the hospital if | could drive,
7| position? 7| and I had my -- you know, I'm right-handed, so | knew |
8| A. Iremember two gentlemen helping me up, yes. 8| could get there.
9| Q. From the floor to a standing position? 9| Q. Okay. Do you remember refusing ambulance
10| A. Yes. 10 | transport?
11 Q. "l asked if she felt any new pain, weakness, 11| A. No.
12| dizziness, or nausea, to which she denied at that time." 12| Q. Itsays, nextsentence, "She stated her job did
13 Do you remember that conversation? 13 | not provide workers' compensation and did not know where
14| A. No. 14 | she should go."
15| Q. "She agreed to be assessed in the medical room 15 Do you remember that conversation?
16| and refused wheelchair assistance."” 16| A. No.
17 Do you remember that? 17| Q. Did you have questions at the time about
18| A. ldonot. 18| whether you had workers' compensation?
19| Q. "She was able to ambulate on her own to the 19| A. No. It had nothing to do with that. No. That
20| medical room and was able to sit without assistance." 20| was not in my mind. | wanted to make sure | was okay.
21 Do you remember doing that? 21| And, no, | definitely don't.
221 A. No. I remember him helping me in the roomona |22| Q. The next sentence is, "After some discussion,
23| chair. 23| she opted to self-transport to Centennial Hills
24| Q. Okay. The next paragraph, first sentence on 24| Hospital, as it was close to her home."
25| VEN 008, "Sekera's left elbow was exposed which 25 Do you remember that?
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1| A. No, but that would sound right. 1| my understanding is that's a picture of your left elbow.
2| Q. The next sentence, "She refused to complete a 2| A. Okay.
3| voluntary statement for the incident and completed a 3] Q. You haven't seen these pictures before?
4| medical release.” 4| A. Never.

5 Do you remember that at all? 5| Q. Okay. You can't say whether that is or isn't
6| A. No. 6| your left elbow; right?
71 Q. "She was escorted to her booth in the Grand 7| A. You're right, but it's a shirt that looks
8| Canal Shoppes, collected her belongings, and was 8 | familiar.
9| escorted to her vehicle in the team member garageon | 9| Q. Okay. Let's go to the next one.
10| Level 8." 10 VEN 037, | guess it looks like these are a
11 Does that sound correct? 11| picture of your shoes?
12| A. Yes. |did go to the booth with him, yeah. 12|  A. Yes.
13| Q. Okay. What about the rest of it, that you were |13| Q. Can you identify those as your shoes?
14| escorted to the team member garage on Level 8? 14| A. Yes.
15| A. Yes. | remember him escorting me, yes. 15| Q. It's like a Wizard of Oz moment. Did you tap
16| Q. ToLevel 8? 16| these shoes with your heel? Sorry. That was
17| A. ldon't remember the level. 17| inappropriate.
18| Q. Okay. 18 Okay. Let's go to the next one, VEN 038.
19| A. Yeah. 19 That's another picture of your shoes?
20 Q. He refers to this as the team member garage. 201 A. Yeah. I'msorry. Yes.
21 Do you know what that references? 21| Q. Do you recognize your purse in the photo?
22| A. Most likely I had a badge and I just don't 22| A. No. And I don't have that one right now, so...
23| remember it because it was right at the end and | didn't 23| Q. What do you mean you don't have that one?
24| have it -- | don't have it. So I don't know if | got it 24| A. I'mean | don't know about the purse. | don't
25| or notor... 25| remember the purse.

Page 106 Page 108
1 It was a parking badge. 1| Q. Do you recognize the shoes?
2| Q. Isee. Okay. That's it for that. 2| A. Yes.

3 | just have -- oh, | forgot about these. You 3| Q. Okay. Let's go to the next one, VEN 039.
4| know what, I'm just going to give you a set of photos, 4 Do you recognize what's depicted here?
5| and we'll mark these as Exhibit D. 5| A. Oh, yeah. The elevator is over here, yes.
6 (Exhibit D was marked.) 6| Q. Okay. Soyou commented that the elevator would
7| BY MR. ROYAL: 7| be to the left of this photo from this particular
8| Q. I'mjustgoing to show you these. We're going 8| vantage point?
9| to go through some of these and I'm going to ask you if | 9| A. Yes.
10| they refresh your recollection about anything you 10| Q. And you were walking in the direction of that
11| testified to. 11| man in the white shirt and shorts at the time the
12 MR. KUNZ: He'll be referring to these numbers |12 | accident occurred?
13| here. 13 MR. KUNZ: There's two of them.
14 THE WITNESS: Okay. 14 MR. ROYAL: Oh, you're right, you're right.
15| BY MR. ROYAL: 15| That was bad of me.
16| Q. ldon'treally like the order of these 16| BY MR. ROYAL:
17| necessarily, but we'll take them in order. 17| Q. You see the column there?
18 The first one, VEN 035, do you recognize 18| A. Yes.
19| yourself in the photo? 19| Q. There'saman with a white shirt and shorts
201  A. The shirt and the pants, yeah. 20| right next to the column and he's facing the bathroom.
21| Q. Do youremember somebody taking pictures -- |21 Do you see that?
221 A. No. 22|  A. Yes.
23| Q. --when you were in the medical room? 23| Q. Isthat sort of the direction that you were
24| A. Definitely not. 24 | walking at the time of the incident?
25| Q. The next page, VEN 036, I'll represent to you 25| A. That's correct.
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1| Q. This particular photo, this represents the 1|if you can. If you can't do it, I'll move on.
2| bathroom that you were going to at the time of the 2| A. Yeah. I don'tthink I can because I'm not sure
3| incident? 3| how close | was to the pillar. | just know it was
4| A, Yes. 4| between the bathroom and in front of the pillar.
5| Q. And this is the bathroom that you would 5| Q. How about if we do this --
6| typically use at least once a day when you were working | €| A. Okay.
7| at the Venetian? 7| Q. How about if I just have you put an "X" on the
8| A. Yes. 8| pillar to identify that as the pillar that was closest
9| Q. And typically to get to the bathroom, you would 91 to the area of your fall? Can you do that?
10| either go down the elevator or go down the escalator, 10| A. Yes. Thank you.
11| both of which would be off to the left of the photo in 11| Q. Okay. Just putan "X" on the pillar, and as |
12| this vantage point? 12| understand it, it's going to be next to that guy in the
13| A, Yes. 13| shorts and --
14| Q. Okay. Let's go to the next photo. I'll 14 MR. KUNZ: And this is VEN 039?
15| represent to you my understanding is is that you'll see 15 MR. ROYAL.: Correct.
16| the column here and that this VEN 040 represents the 16 MR. KUNZ: So VEN 039, here's the guy. So
17| area where you fell. 17| where do you think it was?
18 Do you recognize it? 18| BY MR. ROYAL.:
19| A. Yes. 19| Q. Justidentify the pillar.
20| Q. Asyou look at this photo, does anything about 20| A. Oh, just of the pillar?
21| this photo refresh your recollection to anything you 21| Q. Justthe pillar.
22 | testified to at this point? 221 A, Okay.
23| A. I'mlooking at the pillar and | know they have 23 (Complies.)
24| a pillar. I don't remember the floor per se, but | 24| Q. Okay. Soyou've made acircle. That
25| fell -- 25| identifies the pillar that was closest to you when you
Page 110 Page 112
1| Q. Nearapillar? 1| fell; correct?
2| A. Ifthisis the same area. 2| A. Correct.
3] Q. Solet's go back one to VEN 039. 3| Q. What I want you to do is just on the bottom
4| A. Oh, that's -- yeah. 4| left there, put your initials and today's date.
5| Q. Sowhat I'm going to have you do, I think, 5/  A. (Complies.)
6 is -- 1 am going to pull out a marker, if I can find 6| Q. Let'ssee. Let me justask you this -- do you
7| one. 7| have a question about what you just marked?
8 I'm going to have you circle the pillar and 8| A. No.
9| kind of the area -- 9] Q. Okay. Let me ask you this: Let's go to 040,
10/  A. See, l-- 10| and if | were to represent to you that this is the same
11| Q. Ifyoucan. 11| pillar that you marked in VEN 039, are you able to draw
12| A. lcanseeapillar. Iknow they have a pillar 12| acircle over the general area where the slip occurred
13| before that restroom. As far as the floor exactly 13| in this photo? Either you can or can't.
14| where, | couldn't tell you. 14| A. See, this photo is showing me it could be
15| Q. lunderstand. What I'm looking for is for you |15|anywhere in the Venetian because it's so big. And if
16| to draw just a circle to represent the general area. 16| you say it's the same pillar --
17\ A. Where | was walking? 17| Q. Correct.
18| Q. Right, at the time you fell. 18| A. --1justdon't know the distance on where | --
19 So, for example, we know that you fell 19| Q. So here's my question -- it's a "yes" or
20| somewhere within, let's say, five or six feet of this 20| "no" -- and I'm just asking, as I understand it, looking
21| pillar, would that be a fair statement? 21| at 0 -- VEN 040, you're not able to -- assuming that the
22/ A. Yes. 22| pillar that's represented there is the same pillar where
23| Q. Okay. Soif I were to ask you to take thisand |23 | you fell, you're not able to look at that and say,
24| just kind of circle -- you can make it as wide as you |24|"Okay. This is the general area where | fell,” and
25| want -- circle an area on this photo that shows your -- |25] circle it?
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T’hat af caurse, isa fzdlcuiaus expectatlon as 12 is v irtualty :mposssb%e to enforce sucha. prohihitlcm
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_Keith £. Galliher, Esq.
- Sekera Rebuttal report
- Page Two -

= On Page 16 of the report, Mr. Hayes makes reference to the Burnfield and Powers study reiatang tothe
_ prababaiaty of siips and fails. in relation to. an es‘cabitshed COF.

: The Bumﬂeid and Powers study was perfarmed ina. Iaboratow setting with mdlwduais weazing fuii body
hamesses and tetherad to an overhead structure to prevent them from failmg when. they ‘slip’. The
~ participants were aware that they would be subjected to various COF Ievels and that at some pomt
would indeed siip The: :published results of that study clearly indicates that ifyou are ‘walkihg ina: _
. taboramry ana pfe -selected walkmg surface, with specific fcotwear you wHl slipata determtned CGF '
S .Ievei :

- _;The werwhelmmg majomy of sl!ps and falis do not occur in laboratories under such cantrolied
- conditions ~ they occur in the real -world arena of a muiltitude of waiking surfaces in varymg canditicns
o wrth awide- rangmg assortment of footwear, . _

same: page, Mr: Hayes states; “With respect to the role of sl;p resis_tarzce-.m the'mmaﬁo vof
Il 35 noted above, the BOT- 30008 (BOT} is supparted by both nation:

Mr. Hayes fails to refarence exactly which ‘national and mternatienai standards” he is referencmg. in A
13;;9:1 to the BQT-BGUBE L3 sbouid also be noted that the BOT measures. dvnam;c coefﬁmen_ offr

| :Mr !—iayes is. wmng with his statemem_regarding the English Xi. Tr|bgmeter not being.su - arte d*bv
1ati 'd internatio ' . . b

T re éh'o d for é é.iip resistant waiidng surfar,e-.--

My f-layes convementiy fails to address the seminal study to determine the appropna{e-l' el of COF for 3

e asa _e: and shp resfstaat waik:ng surface “That study is the 1983 ’Un:verslty of Michigan'-w Surface
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- Friction: Definitions, Labaratory and Field measurements and a Comprehensive Bibliography’ by “??15.: :

Ny -Mi;;MilI'?_'__E:Qri':gB. Chaffin and Robert O, Andres. Within the conclusians.Qf.;_]j:a'g{egfehgmé_%wﬁg__
. following: - ! bt eyl

The mast common recommended COF by standards organizations and by individual authors s 0.5, This

o 3?"9“{?-'5_95#?115 reasonable since it allows a small margin of safety over and ahﬁiié-the-:.ﬂ,4'CGF-which:W'a__s. o
o ~often cited as needed for walking.” S e

B .::r_!.'-mm;ali-matefia_is:.rEVIewed, it Is abundantly clear that the primary causal factor fo_r:Ms._-Se_iiera"s_-'slip_; :

~and fall event was the spitfed liguid onto the marble walking surface which reduced th'é-'s’.iib:f?_siﬁtance:_' . |

o . fevel of the walking surface to a slippery and unsafe walking surface.”

- Itshouid also be noted that the Venetian Hotel-Casine has experienced 196 siip and fall events
+ 2012 10 August 5, 2016 with the majority of those events occurring.on the marbla flo

' proximate area as plaintiff's siip and fall. This level of activity wio
' issue that should have been addressed by the Vengtian
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MR. KUNZ: Same objection. Mischaracterizes.

Go ahead.

THE WITNESS: Y eah, because the property owner
should and, in my opinion, must be aware that if their
poring (phonetic) surface, their walking surface is not
slip resistant when contaminated with aliquid that is
capable of producing slip-and-fall events based on the
readings, then, yes, they are aware that they're having
slips and falls particularly on contamination on the
walking surface, so do something to make it so people
will not lip and fall on the contaminant by providing,
for example, an appropriate application of a

dlip-resistant product.
BY MR. ROYAL:

Q. Doyou know what strict liability is?

A. No, | don't.

Q. Okay. You make reference on page 3 of your
first report, this December 28th report, down at the

bottom.
A. Yes.

Page 63
occasionally used. It's constant.

Q. Right. Yeah. 24/7?

A. Yeah. | would have no argument with that at
all.

Q. Sointhisparticular area, you didn't count
the number of people that walk through the area of the
fall from 12:06 p.m. until the incident at 12:36 p.m.?

A. No. It'salmost impossible.

Q. wdl, I didit.

A. Youdid?

Q. AndlI cantell you it's about 450 people that
walk through there.

A. All right.

Q. Andthat'sjustin 30 minutes. Soif you watch
it for an hour, you're going to be up close to 1,000.

Y ou'd agree with that?

A. | do. Andif you watch it, yeah, it would be
for that small section that's within the scope of the
video. Thisisalarge area. So whether you can say
450, | would probably say every day there's probably

21| Q. You write, "Thousands of individuals transit 214,500 or more.
22 | the floors within the Venetian every month -- Venetian 221 Q. Okay. Yeah. Therewould be -- so let's get
23| Casino Hotel every month." 23| back to this part of your report.
24 Do you see that? 24 "Within the general area of Plaintiff's
25| A. ldo. 25| dip-and-fall incident, are food courts, cafés, coffee
Page 62 Page 64
1| Q. Now, based -- do you know anything about how 1| bars, and other operations that dispense beverages.”
2| many rooms there are at that property? 2 Why do you include that in your report?
3| A. Idon't. 3| A. Becausethese are areas that provide liquid
41 Q. Do you know anything about the occupancy rates? | 4| beveragesto guests, and some comein bottles, like the
5 A. No. 5| bottled water, some come in cups, some comein cans.
6| Q. Youknow they have conventions and people 6 | Some are brought in from the outside.
7 | come -- people who attend conventions will stay there, 7 But we reference and stay with what the
8| they could stay somewhere else, and they have all kinds 8| Venetian providesin this general location. And when
9| of people coming to the property. 9| you do that, some individuals are going to spill it onto
10 Y ou agree with that? 10| the surface. There's no doubt about it.
11| A. Ildo. 11| Q. But we have no evidence that that happened
12| Q. You say "thousands." 12| here; right? Y ou have no evidence that that happened?
13 Wouldn't it be more fair to say hundreds of 13| A. That someone spilled something onto the
14| thousands of people every month, maybe even millions | 14| surface?
15| come through the property? 15| Q. From-- well, let me-- yes. Let meask that.
16 MR. KUNZ: Speculation. 16 Y ou have no direct evidence that someone
17 Go ahead. 17 | spilled something on the surface in this case?
18| BY MR. ROYAL: 18| A. |did not observe anyone spilling anything onto
19| Q. Totheextent -- based on your experience. 19| the surface, that's correct.
20| A. Weél, yeah, | just use the figure thousands to 20| Q. Okay. And, infact, the plaintiff -- strike
21| indicate that there's a substantial number of people 21| that.
22| that transit the property. It wouldn't matter to meif 22 All you know isthat the report says the
23| itwasamillion or athousand. That'salot of people. 23| plaintiff thought she slipped in water; correct?
24| Q. Okay. 24| A. Correct.
25| A. It'snot something that isirregularly or 25| Q. And that you got an understanding later that
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substance on the floor, and she'd never even heard of a
foreign substance being on the floor?
Y ou don't know that?

A. | don't know that.

Q. Andit wouldn't have any factor [sic] on any of
the opinions you've presented?

A. That would be correct.

Q. Okay. Now, on page 5 of your initial report,
you have certain dlip testing that was performed on
December 4, 2018. |t tested above .50 -- in fact, it
was .70 coefficient of friction when it was dry;
correct?

A. Correct.

Q. Now, do you happen to have any idea -- or
strike that.

The incident happened November 4, 2016, so you
would have taken this reading roughly just alittle more

© 00 N o g b~ W DN PP
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to -- on page 3 of your report, you say, "Food courts,
cafés, coffee bars, and other operations' --

A. Right.
Q. --"that dispense beverages.”

I'm wondering, did you observe that or were you
told that information?

A. No, no, no. I'veobserved that. I've been to
that property multipletimes. | can't tell you the
names of all those.

Q. Okay. All right. | gotit.

You just say this happened -- the Carol Smith
slip-and-fall you say happened somewhere around the base
of the escalator that comes down from the parking garage
escalator in the Venetian?

A. If youwent down to the base of the escalator
and turned right and then you walked alittle bit
towards the -- they have, like, a coffee bar that sits

18| than ayear after theincident? 18| sort of behind the escalator, then there's, like, a
19| A. Fair. 19| little general store at the back, it would beright in
20| Q. Okay. Youdon't know what the coefficient of 20| that general vicinity as| recall the location.
21| friction was on the date of the incident; right? 21| Q. Therée'sashoe shine placethere.
22| A. | havenoidea 22 Do you remember that?
23| Q. Okay. How about -- the samewiththewet dlip [23| A. |do.
24| testing, you came up with an average of .33 coefficient [24| Q. Isthat -- wasit near the shoe shine place?
25| of friction; correct? 25| A. Near, but near to meis...
Page 70 Page 72
1| A. Correct. 1| Q. Okay. Isit between the shoe shine place and
2| Q. Now,youdidtestitat .40 at least one 2| the entry to the gift shop?
3| direction; correct? 3| A. Approximately. That'sclose.
4| A. Correct. 4/ Q. Okay. Sothiswould be maybe -- would it be,
5| Q. And according to the study that we just 5| like, 100 feet or so away from the dlip-and-fall that
6| reviewed, in the 1983 study, .40 would have been -- at 6| occurred in the Sekera case?
7| least they determined to be adequate; correct? 7| A. lIt'sreasonable. Close.
8| A. Under controlled conditions. 8| Q. Sothe Smith case did not happen in the Grand
9| Q. Gotit. Okay. 9| Lux rotunda?
10 Now, let me ask you about the Smith case. 10| A. Thesame areawhere we're here today?
11 Where did the dlip-and-fall occur in Smith, 11| Q. Right.
12| because I'm not actually familiar with that? 12| A. No.
13 The Carol Smith case versus Venetian. 13| Q. Now, my understanding is when you did the dry
14| A. Oh, | believeit was over by the escalator to 14| test of the Smith case, it was .90 coefficient of
15| theright -- you know the escalator where you come down |15 friction?
16| from the upper level? 16| A. Correct.
17| Q. Yes 17| Q. Whenyou did the wet test, it was .40
18 Well, isthis from the parking garage? 18| coefficient of friction?
19| A. Yes 191 A. Correct.
20| Q. Okay. SolI'mgoingto ask you afew landmarks. [20| Q. Okay. And any explanation asto why it would
21 Do you know where the JuiceFarm is, the Bouchon |21 | be different -- your testing would be different in the
22| Bakery? 22| Smith case versus the Sekera case?
23| A. You'retesting my memory. | don't pay 23] A. Wdl -
24| attention to the occupancy by name. 24 MR. KUNZ: Speculation.
25| Q. Thereason| ask is because you make reference 25 Go ahead.
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1 THE WITNESS: From an engineering standpoint, 1| would probably be given adiscount if you were looking
2| sure, there's possibilities that can explain that. 2| at 5,000 square feet versus 500.
3| Mostly it would be: Isthis areamore transited by 3| Q. Isthissomething that you have ever personally
4| pedestrian traffic than the Sekeraincident? Wasthe 4| done? Have you ever personally obtained products and
5| floor application put on by Venetian at the same level 5| applied them to floors?
6| inthat case asin this case? 6| A. No. I'verecommended the products and they've
7 So, yeah, there's multiple possibilities asto 7 | been applied to floors by my clients and with a great
8| why you would have a discrepancy between 0.4 and 0.33. | 8| deal of success.
9| Frankly, it's not that far off. 9] Q. Sothat's something where you would have tested
10| BY MR. ROYAL: 10| before and after for the client?
11| Q. Okay. Now, you talk about floor applications, 11| A. Yes, sir.
12| and you make mention of that on page 2 of your initial 121 Q. Andthat would bethe MGM?
13| report? 13|  A. MGM Mirage Resorts, yes, sir.
141 A. Yes 141 Q. Any others?
15| Q. Youdon' identify the floor applications 15| A. CaesarsPalace.
16| specificaly. 16| Q. Okay.
17 What floor applications are you talking about? 171 A. Golden Nugget.
18| A. Thereareanumber of commercial products by 18| Q. Okay.
19| the dozen that can be applied to any walking surface 19| A. Those are the ones that come to mind, hotel
20 | that will increase the dlip resistance level to 0.5 or 20| casinos.
21| higher. And depending on the product, it will retain 21| Q. Whenisthelast timeyou tested -- you did any
22| that level even with a heavy volume of pedestrian 22| kind of consulting related to the use of these products?
23| traffic. It depends on the volume of traffic, it 23| A. Oh, six months ago.
24| depends on the surface to which it's being applied, but 24| Q. Okay. Withwho?
25| there are those products out there. There's numbers of 25| A. Mirage Resorts.
Page 74 Page 76
1| them. 1| Q. What didyou do?
2| Q. Canyounamesome? 2| A. Based on some history of slipsand falls, | go
3| A. Sure. There's SharkGrip, SlipSafe. | think | 3| to the client and advise them of a product. Thiswould
4| could be off alittle bit on this, but | believeit's 4| be Mirage Resorts.
5| Sure Safe or Sure Slip Safe. Those are the ones that 5 Mirage Resorts contracts to have the product
6 | come to mind right off the top of my head. 6| applied, and then | come back every six months and test
7| Q. When you prepared your report, did you pull 7 | certain areas to ensure the product is maintaining its
8 | down any information to come up with the pricing here? | 8| dlip resistance level, and if not, try to determine
9| A. Wadll, I've recommended things such as SharkGrip | 9| what's causing the difference and make additional
10| to other consulting clients, and generally you're going 10| recommendations. | do that on aregular basis.
11| to be -- depending on whether or not you doitin-house |11| Q. DoesMirage have marble floors?
12| or have a contractor do it for you, it could range from 121 A. Atany of their properties? Oh, sure.
13| 20-some cents a square foot application to probably 40, |13| Q. DoesMandalay Bay? Arethey an MGM property?
14| 50 cents a square foot. 141 A. Yes
15| Q. Okay. Now, you didn't attach any of this 15| Q. Do they have marble floors?
16 | information to your initial report; correct? 16| A. Yes, they do.
171 A. Correct. 17| Q. Haveyoutold MGM that if any of their floors
18| Q. Thisisjust something in this paragraph on 18| test below .50 wet, that they're responsible for any
19| page 2 at the bottom of your report that you presented 19| dip-and-fall that occurs no matter what?
20| just based on your general experience? Youdidn'tlook (20| A. Yes, sir, | have.
21| up SharkGrip, SlipSafe, Sure Safe, and price it out? 21| Q. Okay.
22| A. Wadll, no, because the pricewould beavariable (22| A. That's my safety engineering opinion asa
23| depending on whether you did it yourself or whether you |23 | consultant.
24| had someone you retained to comeinand doit. Andit |24| Q. Allright. Let'sgoto-- let me seeif
25 | depends on the total number of square footage. You 25 | there's anything else in this report | want to look at.
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1| Just aminute. 1| examination of her shoes.
2 All right. Let'sgo to the next report. Well 2| A. Correct.
3| mark it as G. May 30th -- your May 30th report. 3| Q. Now, I think we covered this before, but you
41 A. Hangon asecond, Mike. 4| examined her shoes but you didn't indicate you examined
5 (Exhibit G was marked.) 5| her shoes nor did you comment on your examination of her
6| BY MR. ROYAL: 6 | shoes in your December 28, 2018, report?
7| Q. SoMay 30th, 2019, you prepared arebuttal 7| A. Correct.
8| report, and in addition to what we've aready reviewed, | 8| Q. Becauseit wasinconsequential?
9| by the time you prepared this report, the only other 9| A. Yes Tome, it'sirrelevant in this case.
10| documents that you would have reviewed beyond those [10| Q. Okay. Andit'sirrelevant to you because as
11| identified on your December 28, 2018, report would be |11 | you -- because no property can control who's wearing
12| the report of Dr. Hayes; is that correct? 12| safe or unsafe shoes when they come on their property;
13| A. Correct. 13| right?
14| Q. Allright. Sothisisapurerebuttal report. 141 A. Correct.
15| You got hisinitial report, it was sent to you by 15| Q. You mentioned that you have represented
16 | Mr. Galliher, and then you prepared this? 16| Venetian in cases where maybe people are wearing
171 A. Yes,sir. 17 | flip-flops.
18| Q. Okay. No other documents, correct, were 18 There are cases that you've handled where shoes
19| reviewed that you can recall? 19| do become kind of afactor?
20| A. Correct. 20| A. Yessir.
21| Q. Allright. Soin thethird paragraph here, you 21| Q. Flip-flopsin particular would be those kinds
22| make the -- we've kind of already bantered this about, |22| of shoes?
23| but I'll just ask a quick question. 23| A. I'mnotafan of flip-flops.
24 Y ou make the conclusion there was a spilled 24| Q. Becausethey don't have aheel, they're not
25| liquid on the marble surface. 25| very supportive, and they can contribute to slips and
Page 78 Page 80
1 That's your conclusion? 1| falls more so than other kind of footwear?
2| A. Yes, Sir. Based on the plaintiff's testimony, 2| A. Theycan.
3| yes, Sir. 3| Q. Soit'snot awaysyour opinion that footwear
41 Q. Wédll, but you don't have her testimony. 4|isnot aprimary causal factor?
5/ A. Wadll, not her testimony, but she said she 5 A. | think we discussed that earlier. It could be
6| dlipped on awet substance, water. 6 | a contributing factor, but | don't believe that was the
7| Q. Shesaid shebelieved -- 7| casein this situation.
8| A. Shedipped. 8| Q. Okay. If ajury wereto determinethat the
9| Q. --shedippedinwater? 9| areawhere the plaintiff slipped and fell was dry, your
10|  A. Yes,dir. 10| opinion would be that -- would be what?
11| Q. Andthat'sit, that's what you're basing it on? 11| A. That thefloor was dlip resistant.
12| A. That'sit. Yes, sir. 12 MR. KUNZ: Objection. Speculation.
13| Q. Youdon't know how long it was there or how it |13 Go ahead.
14| was introduced; correct? 14 THE WITNESS: If it wasdry, that the floor was
15| A. Correct. 15| dip resistant astested.
16| Q. Andit'syour opinion that that isthe single 16| BY MR. ROYAL.:
17| primary causal factor contributing to her dip-and-fall, (17| Q. And that the floor did not cause the
18| the plaintiff? 18| plaintiff'sfall?
19| A. Correct. 19 MR. KUNZ: Same objection.
20| Q. Andthat'sbased on just what isprovided in 20| BY MR. ROYAL.:
21| the security report that she believed that she dlipped 21| Q. Would that be your opinion?
22| in water? 22| A. |think that would be reasonable, yes, sir.
23| A. Correct. 23| Q. Allright. I think you -- on page 2 of your
241 Q. Allright. He makes -- then you also make a 24| rebuttal report, you dismiss the Burnfield and Power
25| comment about Dr. Hayes's opinions related to his 25| study just because it happened in alaboratory, it was
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1| inacontrolled circumstance, and the Venetian isnot a 1| A. Because most heelsdlip first, simply cases of
2| controlled circumstance? 2| awalking surface not having the appropriate level of
3| A. Yes. That hasno relationship to real world 3| dlip resistance to prevent a sudden dlip.
4| ambulation and walking surfaces. 4 And dynamic friction dip-and-falls would mean
5| Q. Isthe 1983 study different? 5| that you're on a sheet of ice and you're sort of skating
6] A. Yesitis. 6 | across and you ultimately lose your balance and fall.
7| Q. Okay. And how so? 7 All studiesthat | have reviewed and al
8| A. The 1983 study comes to somewhat similar 8| lectures |'ve attended through every engineering course
9| conclusions. However, after much more of athorough 9| at every school, static coefficient of friction isthe
10| laboratory effort on the part of the University of 10| primary -- in fact, 90-some percent cause of dlipsand
11| Michigan, they determined -- and | think | testified to 11| fals, not dynamic friction.
12| thisearlier -- that 0.4 wasthe level and -- for 12| Q. I'mjust looking at an article from 2008 that
13| controlled environments, and that in order to account 13| makes reference to the dynamic coefficient of friction
14| for safety and uncontrollable circumstances, they would |14 | with a-- they have awet value of .42 or greater
15| elevate that to the 0.5, hence the 0.5 consensus. 15| coefficient of friction.
16| Q. I'mgoingto -- let me seeif there's anything 16 What would that relate to?
17| 1 want to cover on this. 17| A. Tome, that isadynamic friction level. How
18 Oh, yes. | want to ask you about the English 18| they got it, what they used, how many tests did they
19| XL. There'sareference on page2to ASTM F25 -- 19| provide, what was the surface, you really can't compare
20| A. Page2? 20| dynamic coefficient of friction and static coefficient
21| Q. Page2 of your May 30 -- 21| of friction mathematically or in terms of reliability in
221 A. Oh,yeah. 2508-11. 22| predicting dlip-and-fall events. They aretwo
23| Q. Yes. Youreference that. 23| completely different physical efforts.
24| A. Yes 24| Q. Areyouaware of the .42 coefficient of
25| Q. What doesthat particular standard tell us? 25/ friction recommended level for flooring related to the
Page 82 Page 84
1| A. lIttellsusthat the English XL Tribometer, or 1| dynamic coefficient of friction that's been -- they make
2| the XL Tribometer asit's called, isarecognized valid 2| referenceto a 2014 --
3| instrument for slip resistance testing. 3| A. Yes. | have seen multiple articles like that,
41 Q. |looked at that and maybe | missed it. | 4| but, again, that presumes that someone is sliding across
5| didn't see that particular equipment identified 5| the floor and then proceedsto dlip. No relation to
6 | specifically there. 6| static friction.
7 Isit orisit just about calibration? 7| Q. Okay. Allright. Let'sgo to thelast page of
8 A. No, no, no. F2508-11 is about the validation 8| your May 30th, 2019, report. Look at the last
9| of variable instrument tribometers as an objective 9| paragraph.
10| testing instrument for slip resistance. There'sa 10| A. Yessir.
11| history behind al of that, which I think you're 11| Q. Itreads, "It should aso be noted that the
12| probably aware of that. 12| Venetian Hotel Casino has experienced 196 slip-and-fall
13| Q. | wanted to ask you about -- can you just tell 13| events between January 1st, 2012, to August 5th, 2016,
14| me, what's the DCOF versus the SCOF? 141 with the majority of those events occurring on the
15| A. DCOF isthe dynamic coefficient of friction and |15| marble flooring within the same approximate area as
16 | SCOF isthe static coefficient of friction. The 16 | plaintiff's dlip-and-fall.”
17| difference between the two is static coefficient of 17 Did | read that correctly?
18| friction is the amount of force necessary to incipiate 18| A. Youdid.
19| [sic] motion across the surface. 191 Q. What information are you drawing from?
20 A dynamic coefficient of friction is the amount 20| A. I'mdrawing from -- and thisis post-December
21| of force necessary to continue motion across the 21| report. And everything that | base my initial opinions
22| surface. Quite different. 22| and conclusions are based on the materials sent to me at
23| Q. Okay. Which one applies here? 23| that time.
24| A. Static coefficient of friction. 24 When | prepared this report, | was provided by
25| Q. Andexplainwhy that is. 25| Mr. Galliher's office a spreadsheet, a run sheet of
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dlip-and-fall events within that referenced time period
at that same approximate area as Plaintiff's
dlip-and-fall.

Q. Did you bring that with you today?

A. | don'tbelieve so. It wassent to meviaan
e-mail.

Q. Okay. If you relied on that, why didn't you
make reference to that document, that information at the
outset of your report of May 30th, 2019?

A. Just seemed the appropriate place to put it was
at the end of the report.

Q. | mean, thisisarebuttal report.

A. Yes.

Q. And soasarebuttal report, it isintended to
rebut, as you're understanding --

A. Yes

Q. -- opinions provided by Dr. Hayes; correct?

A. Yes.

Q. Thisinformation of 196 slip-and-fall events
was not provided in Dr. Hayes initial report; correct?
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just continues on like that within that same general
location. That's how it was arranged as a spreadsheet.

Q. Okay. Sodid it identify people by name?

A. That, | don't recall. | think it was more
event oriented, but it could have.

Q. Would it haveincluded Lobby 1, Lobby 2, Lobby
3, that kind of information?

A. Yes, gr, | believeit did.

Q. Would it haveincluded areas like the Grand
Hall, the front desk, the porte-cochére?

A. No. It was simply addressed to the marble
flooring, and as | recall, the vast mgjority were in the
same general areas as Plaintiff'sfall. |1 would haveto
pull the spreadsheet out to refresh my memory.

Q. Would you consider the Carol Smith fall to be
in the same general area as Plaintiff's fall?

A. Yes, sir.

Q. Soinyour opinion, at least, based on your
testimony, so | understand, when you say "same
approximate area," the area where Carol Smith fell would

21| That's not where you got the information? 21| be within this Grand Lux rotunda area?
22| A. Correct. Thatistrue. 22| A. Yessir.
23| Q. Thisisadditiona information that you 23| Q. Okay. Soyou're saying, then, as| understand
24| received from Mr. Galliher; correct? 241 it, you received information from Mr. Galliher that
25| A. Yes,dir. 25 | there were 196 slip-and-fall events between January 1st,
Page 86 Page 88
1| Q. Youdidn'tlook at the actual reports, you just 1| 2012, and August 5th, 2016, occurring in the vicinity of
2| saw a spreadsheet? 2| the Grand Lux rotunda?
3| A. Correct. 3| A. Essentidly that's correct, yes, sir.
4| Q. Isthat aspreadsheet that you can produce? 4] Q. Okay. Sol'mclear, do you know where the
5] You can produce it, right, after this deposition today? 5| Grand Hall is, the entryway to the property?
6| A. Ifithasnot auto-erased itself, yes, sir, | 6| A. Totheproperty, yes, sir.
7 can do that. 7| Q. Sowhenyou enter the property, there'sa
8| Q. Okay. I'mgoing to ask you to do that -- 8| fountain, there's the front desk --
9| A. Okay. 9| A. Yesgir.
10| Q. --sinceit'sreferenced in your report. 10| Q. --there'saconcierge desk to theright, and
11| A. Sure 11| then if you go to the left as you enter, there's a huge
12| Q. You makethe comment here, "same approximate |12 | grand hall with paintings on the ceiling.
13| area” 13| A. Thereis, sir.
14| A. Yes,sir. 14| Q. Right?
15| Q. What areyou talking about? What area? Isit 151 A. Yep.
16 | the whole property or isit just in the Grand Lux 16| Q. Allright. Sowhen you say "same approximate
17| rotunda? Whereisit? 17| area," if there were slip-and-falls there, they would be
18| A. Withinthe Grand Lux area, based on what | 18| separate from the 196 dlip-and-falls.
19| reviewed in the details of each recorded incident. 19 Would that beright?
20| Q. Soyoure--I'msorry. You say, "The details 20| A. | believethat's accurate.
21| of each recorded incident.” 21| Q. Andif somebody slipped and fell somewherein
22 Tell me what the spreadsheet looks like. 22| the front desk area, that would not be part of this
23| A. Waell, aspreadsheet isatypical spreadsheet. 231196 --
24| |t starts at a certain date and month, year. It 24| A. | believe--
25| specifiesalocation. It shows adip-and-fall and it 25| Q. --number?
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1| A. | believethat's accurate, yes, Sir. 1| provided other than -- that you haven't produced today
2| Q. Andif somebody slipped and fell at the Palazzo | 2| at your deposition other than the 196 -- the spreadsheet
3| on amarble floor, that's not part of the 1967 3| that's referenced in your May 30th, 2019, report?
4| A. That would be correct. 4| A. That would be correct.
5| Q. Andif somebody slipped and fell at a 5| Q. Okay.
6 | convention area on amarble floor, that would not be 6| A. | can'tthink of anything elsel've been
7| part of the 196? 7| provided.
8 A. Aslrecdl. I'mgoing back on memory reading | 8| Q. Okay. Let'sget toyour last report here, the
9| line after line. | believe that would be correct. 9| latest one, June 24th, 2019, which we'll mark asH.
10| Q. Okay. Didyou ask Mr. Galliher wherehegot |10 (Exhibit H was marked.)
11| thisinformation? 111 BY MR. ROYAL:
12| A. No, sir. Hesaid it wasjust provided to him 12| Q. Now, you've already done one rebuttal report.
13| under discovery and that wasiit. 13| A. Yes
14| Q. Okay. Arethey numbered 1 through 96? 14| Q. Why did you do asecond?
151 A. No. They'reby date. | think | testified to 15| A. Becausel wasrequested to do so.
16| that to start with. You haveto start out withthedate |16| Q. Sowhat specifically wasthisreport rebutting?
17| and then work your way out. 17| A. Mr. Hayes opinions and conclusionsin his --
18| Q. Didyou count them? 18| let me seeif | havethisright -- in his rebuttal
191 A. Yes | did. 19| report to my rebuttal report.
20| Q. Okay. Sothisissomething you counted? 20| Q. Okay. Sothisisactually sort of a-- what we
211 A. Yes dir. 21| would call asurrebuttal, like a second rebuttal or a
221 Q. Allright. Anddidyou see-- did you notice 22| rebuttal to arebuttal ?
23| that all of these 196 slip-and-fall events, did they 23]  A. Yesdr.
24 occur due to foreign substances on the floor? 241 Q. Didl get that right?
25| A. Mostly that was the case, yes, sir. Asl 25| A. Yes, sir. Soundsgood.
Page 90 Page 92
1| recall, they were al dueto liquid contaminants. 1| Q. Whatistherein thisparticular report that
2| Q. Okay. No trip-and-falls, nobody fainting, no 2| you -- what have you said in this report that you
3| drunks, you know, swaying and falling to the floor that 3| haven't already said? That'swhat I'm trying to figure
4| you can recall? 4| out here.
5| A. No,sir. 5| A. Probably the primary oneison page 2,
6| Q. Andthat'ssomething that if you still haveit, 6| Mr. Royal, and that would be when Mr. Hayes says that --
7| you will produce? 7| on Opinion 8, thereis -- while there is no longer an
8| A. Yes,gir. 8| approved ASTM for its use, referencing the English XL
9] Q. Whenisthelast timethat you looked at that? 9| Tribometer, he's simply way out of date and he's
10| A. Itwould have been about amonth ago prior to 10 | completely wrong. ASTM F2508-11 isvery clear. And why
11| preparing the rebuttal report. 11| he's not aware of that frankly surprised me quite a bit.
12| Q. Allright. Soyouwould have received it, 12| Q. Okay. Butyou'd aready addressed that in your
13| what, about five to six weeks ago? 13| rebuttal report; correct?
14| A. That'sfair. 14| A. Originaly, but he brought it up specificaly
15| Q. Okay. Why would you think it would be erased? | 15| inthisrebuttal to my rebuttal, and therefore | was
16| A. Waell, | have an auto-erase on my computer that 16 | asked to rebut that rebuttal.
17| after acertain period of time, the emails are 17| Q. Somy understandingis Dr. Hayesdid an initial
18| discarded. 18 | report and then he did arebuttal report?
19| Q. What'sit set for? 19| A. Hedid.
20| A. Usualy 30 days. 20| Q. Youdidaninitial report, then arebuttal
21| Q. Okay. Isthereany other information that 21| report?
22| Mr. Galliher's provided you with that you think may have (22| A. Yes.
23| been erased by your auto-erase? 23| Q. Hedid not do arebuttal report to your
24| A. No,sir. 24 | rebuttal report?
25| Q. Isthereany other information that you've been 25| A. That'smy understanding of his rebuttal report
702-476-4500 OASISREPORTING SERVICES, LLC Page: 23 (89 - 92)
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Page 93 Page 95
1| dated June 13, 2019. 1| safe when dry?
2| Q. Okay. Soyour understanding is that he did two 2| A. Ortestthat | did, yes, correct, at thetime
3| rebuttal reports? 3| of the test.
41 A. Yesdir. 4/ Q. Okay. And your opinion wasthe samein the
5| Q. You note his Opinion No. 7 where he citesto 5| Barba case that we reviewed earlier, that the marble
6 | witness statements contending there was no liquid onthe | 6| floor is safe when dry?
7 | walking surface -- I'll stop right there. 7| A. Seemsto be, yes.
8 Y ou would agree that Dr. Hayes at least -- if 8| Q. And that's been your experience at least since
9| he looked at testimony from other witnesses and so forth | 9| 2011, 2010 when you did that -- prepared that affidavit
10| beyond the two that you've looked at, that he would have |10| in the Barba case?
11| more information about at least what witnessessaid when [11| A. Yes, Sir.
12 | they appeared at the scene than you have? 12| Q. |didn't see areferenceto this Michigan study
13| A. That'sfair. 13| until the June 24th, 2019, report. | may have missed
14| Q. Andyour -- isthere areason -- strike that. 141 it, but is there areason why you wouldn't have brought
15 So at the bottom of page 1 of the June 24, 15| that up in an earlier report?
16| 2019, report, you say, "l accept Ms. Sekera's version of 16| A. Wadll, it wasonly because Mr. Hayes -- well,
17| the incident," and then you say, "And if indeed there 17 | wait aminute. Give me one minute here.
18| was no liquid contaminant on the walking surface, then |18 It's actually my May 30 report on page 2.
19| the dlip resistance of the walking surface at the 191 Q. Okay. Givemejust asecond here.
20| location must have fallen well below the .50 standard 20 (Pause in proceedings.)
21| whendry." 21| BY MR. ROYAL:
221 A. Yes,dir. 221 Q. Soyou noted off the record that you mentioned
23| Q. Allright. Now, you've testified in this 23| the Michigan report in the May 30th, 2019, rebuttal --
24| proceeding today that if there was nothing on the floor, 24| A. Yes, dir.
25| that she must have slipped for some other reason? 25| Q. --ortheMichigan study.
Page 94 Page 96
1| A. Yesdr. 1| A. Yesdr.
2| Q. Okay. It wouldn't necessarily be the 2| Q. I'mnot seeing anything different in your
3| coefficient of friction of adry floor? 3| June 24th, 2019, report.
4] A. Itcould bebut not exclusively, that's true. 41 A. Thedifferenceisthat Mr. Hayesin his Opinion
5 Mr. Royal, if | could just add to that. Absent 5| No. 8 was so explicit trying to imply that the English
6 | any other fact or factors presented to me, | would make | 6| XL Tribometer is not arecognized instrument, it's not a
7| that reasonable assumption as a safety engineer that if 7| valid instrument, but it's still used in the United
8| she dips and fals on adry surface while there's other 8| States. And he's simply 100 percent incorrect. He's
9| causal factors, still primarily it's because the slip 9| simply not up to date in his research.
10| resistance level istoo low, generally speaking. 10| Q. Okay. | havejust acouple-- well, afew more
11| Q. Butyoutestedit at.70? 11| questions.
12| A. When| tested it, that's what it was, yes. 12 I'm just going to ask you a couple of things
13| Q. Okay. Andyou have no reason to believe or 13| from your report in the Goldstein case. I'm going to
14| opine that it was anything less than .70 dry coefficient |14 | read a couple things from it.
15| of friction on the date of the incident? 15 Onyour -- | think | have a copy of it here.
16| A. 1 have nothing to tell me that, correct. 16 So thisisan April 23rd, 2018, report. This
17| Q. Soyou'renot going to show up at trial and 17 |isin the Carol Smith versus Venetian case.
18| testify that it must have been below .50 coefficient of |18 (Exhibit I was marked.)
19| friction dry if the jury were to determine that there's 19| BY MR. ROYAL:
20| no foreign substance on the floor? 20| Q. Onpage 3 of your report at the bottom --
21| A. No. I would citeat atrial and testimony that 21| A. Okay.
22| it'sapossible causal factor for aslip-and-fall on a 221 Q. --itsays, "Theonly method to control the
23| dry surface. 23| frequency of such eventsisto have a set of policies
24| Q. Right. 24| and procedures oriented to prevention, recognition, and
25 But your opinion today isthat the floor is 25| appropriate spill cleanup as well as maintaining all
702-476-4500 OASISREPORTING SERVICES, LLC Page: 24 (93 - 96)
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Thomas A. Jennings 355 W, Mesquite Blvd. D30
PMB 1-111

Mesquite, NV 89027

calnevsafety@hotmail.com

702.613.3076 (O} 702.203.4192 (C)

December 28, 2018

Keith E. Galliher, Esq.

The Galliher Law Firm

1850 E, Sahara Avenue, Suite 107
Las Vegas, NV 89104

Re: Sekerav. Venetian
Dear Mr. Galliher,

Your firm has retained my services as an expert in the above referenced matter. Please accept this
document as my initial report. In addition to this report, | have attached a current copy of my C.V, Fee
Schedule, and Case List.

To prepare for this report, | have consulted with your office, performed a site inspection and slip
resistance testing of the incident location on December 4th, 2018, and reviewed the following
documents provided by your office:
o Complaint
Surveillance Video
Seven (7) color photographs of plaintiff and incident area
Deposition Transcript of Rafael Chavez
Deposition Transcript of Joseph Larson
Venetian Security Report — Case 1611V-0680
Venetian Security Case MO
Venetian security Person Profile
Venetian Security Narrative Report
Venetian Acknowledgement of First Aid Assistance & Advice to Seek Medical Care
e Venetian Accident Scene Check = Security

e & @ ® 9

* @& & ©

Incident Background

On November 4%, 2016, plaintiff was a guest at the Venetian Hotel-Casino. Within the referenced
“Venetian Security Narrative Report’ is the following;

“On November 4%, 2016 at 12:39 pm, | was dispatched to the area outside of the restrooms adjacent
to the Grand Lux Café for a report of a slip and fall incident.”
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Within the referenced ‘Complaint’ is a description of the slip and fall incident as follows;

“On or about November 4, 2016 at approximately 1:00 p.m. Defendants negligently and carelessly
permitted a pedestrian walkway to be unreasonably dangerous in that they allowed liquid on the floor
causing the Plaintiff to slip and fall. Defendant had actual and/for constructive notice of the condition
which caused the fail.”

Safety Engineering and Human Factors Considerations

All places of business open to the general public including the Venetian Casino-Hotel have a
responsibility to install and maintain walking surfaces that are slip resistant.

The term “slip resistant’ is referenced in three highly regarded national consensus standards
organizations

¢ ‘Underwriters laboratories Standard UL 410 — Slip Resistance of Floor Surface Materials’

* “4,1 Generol”

s “4,1.1 The average static coefficient of friction for WCM (Waikway construction materials used
as floor plotes, ramps, and stair treads that are made of natural stone, composite materials,
abrasive-grit surface materials, and metal), FCM {Fioor covering materiols mode of wood or

e composite materials), and FTM (Floor treatment materials other than water base et al)
products shall be at least 0.50.”

s ‘American National Standard ANSI/ASSE A1264.2 ~ 2012 Provision of Slip Resistance on
Walking/Working Surfaces”

e “E12.2 The ANSI A1264.2 subcommittee suggests a slip resistance guideline of 0.5 for walking
surfaces in the workplace under dry or wet conditions”

» The ‘National Safety Council’ {(NSC) text; ‘Accident Prevention Manual for Business and
Industry’ - Page 477

» “The coefficient of friction (slip index) 0.5 to 0.6 is ideual.”

Addressing the issue of installing and maintaining slip resistant flooring is the following within the
‘National Safety Council’ (NSC) ‘Accident Prevention Manual for Business and industry’
e “Another method that can provide a safer walking surface is to use slip-resistant flooring
products to help prevent falls.

There are a number of readily available commercial products which can be applied directly over an
existing walking surface to increase the slip-resistance level to 0.50 and higher. These products can be
applied by in-house staff and/or a specialty contractor with costs in the range of 21 cents — 35 cents per
square foot. On walking surfaces with high foot-traffic volume, the products can still present a safe and
slip-resistant walking surface for an extended period of time. Periodic slip testing is advised to ensure
the walking surface protectant is maintaining the 0.50 or higher slip-resistance level.

Failure to do so may expose customers to a walking surface that presents an ‘unsafe condition’.
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The safety engineering term, ‘unsafe condition’ is generally defined as follows:
« Any condition that when presented with the appropriate set of circumstances may cause an
accident resulting in personal injury and/or property damage.

This would certainly include walking surfaces that fail to maintain a slip-resistance level of 0.50 or higher
whether dry or wet,

The ‘National Safety Council’ (NSC) publication; ‘Injury Facts, 2016 Edition” has compiled the following
statisticai data relevant to falls:

s For the year 2013, Falls were the leading cause of unintentional injury deaths for people
starting at about age 65. and older resulting in a total of 25,464 deaths!

s For the year 2014, fall deaths among individuals aged 15-64 and age 65 and older totaled
opproximately 30,0001

The ‘American Society for Testing and Materials’ {ASTM) document; ‘ASTM Designation F1637-13,
Standard Practice for Safe Walking Surfaces’ reads in part:

o "5, Walkway Surfaces”

s “5.1.3 Walkway surfaces shall be slip resistant under expected environmental conditions and
use.

s “5.1.4 Interior walkways that are not slip resistant when wet shall be maintained dry during
periods of pedestrian use.”

Additionally, the ‘National Safety Council’ publication; ‘Data Sheet 495. Rev. November 2009 - Slips,
Trips, and Falis on Floors’ reads in part; “Causes — 5. The primary causes of slips and falls on floors are
— The presence of foreign substances (food, water, grease, oil, sawdust, soap or debris)”.

The ‘American Society for Testing and Materials’ (ASTM) document; 'ASTM Designation £1637-13
Standard Practice for Safe Walking Surfuces’ reads in part;

o “5, Walkway Surfaces

e “5.1.3 Walkway surfaces shall be slip resistant under expected environmental conditions.”

As for the issue of ‘notice’, when walking surfaces whether dry ar wet do not meet the accepted
national standard for a safe and slip resistant walking surface, then those walking surfaces are unsafe.
Whether or not the property has notice of a spilled liquid is irrelevant as the flooring is an unsafe
condition.

Thousands of individuals transit the floors within the Venetian Casino-Hotel every month. Within the
general area of plaintiff's slip and fall incident are food courts, cafes, coffee bars, and other operations
that dispense beverages. Itis also foreseeable that guests arriving from the outside may bring
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beverages onto the property. It is certainly foreseeable that some of those beverages will be spiiled onto
the surface of the floors within the area.

Relative to safe walking surfaces, there are several ‘International Building Code’ {IBC) issues to consider
along with applicable national consensus standards.

The ‘International Building Code’ (1BC) in Chapter 11 — ‘Accessibility’ reads as follows:
e “Section 1101 - General”
s “1101.2 Design. Buildings and facilities shall be designed and constructed to be accessible in
accordance with this code and ICCA117.1”

When referenced, a national consensus standard such as 1CC A117.1 ~ Accessible and Useable
Buildings and Facilities’ becomes a part of the ‘International Building Code’ with the full force of the
‘International Building Code’.

That standard reads in part;
s “Chapter 3. Building Blocks”
e "301general”
e 302 Floor or Ground Surfaces”
o “302.1 General. Floor or ground surfaces shall be stable, firm, and slip resistant and shail
comply with Section 302.”

The term ‘slip resistant’ has been accepted and defined as a walking surface having a slip resistance
value of 0.50 or higher when tested with a recognized testing instrument.

The ‘International Building Code’ {IBC) further addresses this issue follows:

» Chapter 11 Accessibility. The fundamental philosophy of the code on the subject of
accessibility is that everything is required to be accessible.”

Certainly, all hotel-casino properties will have guests with a variety of physical disabilities and they will
have complete access to all areas of the property and it is critical that all walking surfaces, even those
not designated handicapped accessible are safe and slip resistant whether dry or contaminated with
liquids.

It must also be noted that some spilled liquids may be clear in color making it extremely difficult to
discern by a pedestrian in transit as it blends into the surface of the flooring. This is referred to as a

‘conspicuity’ issue.

Additionally, a pedestrian in transit has a limited line of sight referred to as the ‘Cone of Vision” which
makes any substance on the tiled floor surface within 3-4 feet ahead nearly impossible to discern.
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Slip Resistance Testing

On December 4th, 2018, slip resistance testing was performed utilizing a calibrated ‘XL Tribometer’ in
accordance with manufacturer’s instructions in both the ‘dry’ mode and ‘wet’ mode to determine the
slip resistance levels of the tiled walking surface. Testing was performed orthogonally, thatis, in a
north, south, east, and west direction.

The surface tested was marble in good condition.

Slip Resistance Test #1 — Dry Mode

Test Direction Indicated Slip Resistance Level
North 0.70

South 0.710

East 0.650

West 0.70

Indicated Average Slip Resistance Level 0.70

Slip Resistance Test #2 — Wet Mode

Test Direction Indicated Slip Resistance Level
North 0.40

South 0.340

East 0.30

West 0.30

Indicated Average Slip Resistance Level 0.330

Test results indicate a safe and slip resistant walking surface when dry with an average slip resistance
level of 0.70.

However, when contaminated with a liquid substance such as water, the slip resistance jevel falls to an

average of 0.330 as tested. This is significantly below the referenced national consensus standard level
of 0.50 for a safe and slip resistant walking surface!
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Initial Opinions and Conclusions

As a consulting safety professional, | have investigated numerous slip and fall incidents to determine
those causal factors contributing to those events.

Following are my initial opinions and conclusions as to these causal factors contributing to plaintiff’s slip
and fall incident:

1. The marble flooring in the area of plaintiff's slip and fall incident tested we!l below the accepted
national standard of 0.50 for a safe and slip resistant walking surface when contaminated with
liguids.

2. Plaintiff was unable to discern the presence of any spilled liquid while in transit due to line of
sight issues which renders any spilled liquid within 3-4 feet ahead on the walking surface nearly
invisible.

3, When contaminated with a spilled liquid, the marble flooring is unsafe for pedestrian transit and
presents a significant exposure for slip and fall events.

Respectfully submitted,
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Thomas'A. Jénhings., CXLT
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Attach.

Note: Thomas A. lennings is a Registered Professional Engineer duly licensed in the State of Californig in
the discipline of Safety Engineering
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ROYAL & MILES LLP
1522 W Warm Springs Road

Henderson NV 89014
Tel: (702) 471-6777 # Fax: (702) 531-6777
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Electronically Filed
7/23/2019 8:35 AM
Steven D. Grierson

CLERK OF THE COU
ORDR &o‘wf’ ﬁa—lm—

Michael A. Royal, Esq.

Nevada Bar No., 4370

Gregory A. Miles, Esq.

Nevada Bar No. 4336

ROYAL & MILES LLP

1522 West Warm Springs Road
Henderson Nevada 89014

Tel:  (702) 471-6777

Fax: (702) 531-6777

Email: mrovalt@royalmileslaw.com
Artorneys for Defendants
VENETIAN CASINO RESORT, LLC and
LAS VEGAS SANDS, LLC

DISTRICT COURT
CLARK COUNTY, NEVADA
JOYCE SEKERA, an Individual; CASENO.: A-18-772761-C
DEPT.NO.: 25

Plaintiff,
V.

VENETIAN CASINO RESORT, LLC, d/b/a | FINDINGS OF FACT, CONCLUSIONS OF
THE VENETIAN LAS VEGAS, a Nevada LAW AND QORDER GRANTING
Limited Liability Company; LAS VEGAS | DEFENDANTS® MOTION FOR PARTIAL
SANDS, LLC d/t/a THE VENETIAN LAS | SUMMARY JUDGMENT ON MODE OF
VEGAS, a Nevada Limited Liability Company; | OPERATION THEORY OF LIABILITY
YET UNKNOWN EMPLOYEE;, DOES I
through X, inclusive,

Defendants.

Defendants VENETIAN CASINO RESORT, LLC, and LAS VEGAS SANDS, LLC
(collectively Venetian),filed Defendants Motion for Partial Summary Judgment on Mode of Operation
Theory of Liability on May 21, 2019. Plaintiff filed an opposition on May 28, 2019. Defendants filed
a reply on June 18, 2019. A hearing was held on June 25, 2019, Keith E. Galliher, Jr., Esq., and
Kathleen H. Gallaghet, Esq., of The Galliher Law Firm, representing Plaintiff JOYCE SEKERA, and

Michael A. Royal, Esq., of Royal & Miles LLP, representing Venetian. Upon review of the motion,

R:AMaster Case Folder\38371 8\Pleadings\dOrder (Mode of Operations MSN.wpd JUL ‘i {a Zlng

Case Number: A-18-772761-C
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all responses thereto, the papers and pleadings on file, and argument presented at the hearing, the
Court heteby issues the following findings, conclusions of law and order.,
FINDINGS OF FACT

t. The Venetian Resort Hote! Casino (Venetian property) is a Las Vegas business which
provides hotel accommodations, gaming, entertainment, bars and restaurants to guests,

2. The Venetian property does not restrict guests from moving through its premises with
food and/or drinks.

3. On November 4, 2016, Plaintiff slipped and fell in the Grand Lux rotunda area of the
Venetian property.

4, There are multiple restaurants, shops, bars and other places to purchase food and
beverages In the area surrounding the Grand Lux rotunda and throughout the Venetian Property.

5. There is no evidence that as a business owner, Venetian chose a mode of operation that
requites ifs customers/guests to perform self-service tasks traditionally petformed by Venetian
employees.

6. There is no evidence that the hazard of which Plaintiff claims to have caused or
contributed to the Subject Incident (4/leged Condition) was created by a Venetian customer ot guest
performing a self-service task traditionally conducted by employees.

7. There is no evidence in this action that the Alleged Condition was the result of a
Venetian customer or guest performing a self-service task traditionally performed by employees.

8. There ate no genuine issues of material fact which preclude the Court from considering
the pending motion for partial summary judgment on the mode of operation theory of liability.

117
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CONCLUSIONS OF LAW

9, The Self-Service Mode of Operation theory of negligence under Nevada premises
liability law is a narrowly limited exception to the law applied in circumstances where a business
owner has chosen a self-service mode of operation for its business requiring its guests/customers to
perform tasks traditionally performed by employees; and that the guest, in the performance of that task
traditionally performed by the businesses employee, caused a hazard to be present on the owner’s

premises. (See FGA, [nc. v. Giglio, [28 Nev. 271, 281, 278 P.3d 490, 496 (2012), citing Ciminski v.

Finn Corp. 13 Wn, App. 815, 537 P.2d 850, 853 (Wash. Ct. App. 1975).)

10.  There is no evidence to support a claim that Venetian chose a mode of operation that
requites its guests/customers to perform tasks traditionally performed by Venetian employees

1I.  There is ho evidence to support a claim that any guest/customer of Venetian was
performing said self-service task traditionally performed by a Venetian employee that caused the
hazardous condition of which Plaintiff complains, to be present at the Venetian premises,

12. The absence of evidence that the Alleged Condition was the result of 4 Venetian
customer or guest performing a self-service task that was traditionally performed by employees is
dispositive to application of the mode of operation approach.

13, The mere fact that the Venetian property sells food and beverages to patrons who are
then allowed to move about the premises is not enough to apply the mode of operation theory of
liability under Nevada law.

ORDER

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that Defendants Motion for
Partial Summary Judgment on Mode of Operation Theory of Liability is GRANTED.
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IT IS FURTHER HEREBY ORDERED, ADJUDGED AND DECREED that Plaintiff is

precluded from baving the j Jury instructed on the mode of oparatlon theory of liability at trial.

pr@m\ivcoum JUDGE
C@' iewed by:

Michiae al >
Ne  Wo. 4370
Gre ilek, Bs

Nevada Bar No. 4336

1522 W. Warm Springs Road
Henderson, NV 89014

Atiorneys for Defendarnts

VENETIAN CASING RESORT, LLC and
LAS VEGAS SANDS, LL

THE GWIRM

Keith E. Galliher, Jr., Esq.
Nevada Bar No. 220

1850 B, Sahara Avenug, Suite 107
Las Vegas, NV 89014

Atiorneys for Plamtiff

JOYCE SEKERA

R:AMaster Case Folder\38371 R\PleadingaMOrder (Mede of Oparations de
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THE GALLIHER LAW FIRM

1850 E. Sahara Avenue, Suite 107

Las Vegas, Nevada 89104
702-735-0049 Fax: 702-735-0204
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THE GALLIHER LAW FIRM
Keith E. Galliher, Jr., Esq.
Nevada Bar No. 220

Jeffrey L. Galliher, Esq.
Nevada Bar No. 8078

George J. Kunz, Esq.

Nevada Bar No. 12245
Kathleen H. Gallagher, Esq.
Nevada Bar Number 15043
1850 East Sahara Avenue, Suite 107
Las Vegas, Nevada 89104
Telephone: (702} 735-0049
Facsimile: (702) 735-0204
koalliher{@galliherlawfirm.com

jgalliher@galliherlawfirm.com
gkunz@lvliawguy.com

kaallagher@@galliherlawfirm.com
Attorneys for Plaintiff

Electronically Filed
6/28/2019 9:48 AM
Steven D. Grierson

CLERz OF THE COUE !

DISTRICT COURT

CLARK COUNTY, NEVADA

JOYCE SEKERA, an Individual,
Plaintiff,
V.

VENETIAN CASINO RESORT, LLC,
d/b/a. THE VENETIAN LAS VEGAS, a
Nevada Limited Liability Company; LAS
VEGAS SANDS, LLC d/b/a THE
VENETIAN LAS VEGAS, a Nevada
Limited  Liability Company; YET
UNKNOWN EMPLOYEE; DOES I
through X, inclusive,

Defendants.

CASENO.: A-18-772761-C
~ DEPT.NO.: 25

FIRST AMENDED COMPLAINT

Plaintiff, by and through her undersigned attorneys, complains of Defendants as follows:

1

Case Number: A-18-772761-C
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Las Vegas, Nevada 89104
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THE GALLIHER LAW FIRM
702-735-0049 Fax: 702-735-0204

1850 E. Sahara Avenue, Suite 107
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GENERAL ALLEGATIONS
I
Plaintiff is a resident of the State of Nevada. The incident which gives rise to this cause of
action occurred within the State of Nevada
1
Defendants, VENETIAN CASINO RESORT, LLC d/b/a THE VENETIAN LAS VEGAS
(hereinafier VENETIAN), LAS VEGAS SANDS, LLC d/b/a THE VENETIAN LAS VEGAS
(hereinafter VENETIAN), are, upon information and belief, Nevada Limited Liability Companies
duly licensed and doing business within the State of Nevada.

I

1. The true names of DOES I through V, their citizenship and capacities, whether individual,
corporate, associates, partnership or otherwise, are unknown to Plaintiff who therefore sues these|
Defendants by such fictitious names. Plaintiff is informed and believes, and therefore alleges, that|
each of the Defendants, designated as DOES I through V, are or may be, legally responsible for the
events referred to in this action, and caused damages to the Plaintiff, as herein alleged, and Plaintiff
will ask leave of this Court to amend the Complaint to insert the true names and capagities of such
Defendants, when the same have been ascertained, and to join them in this action, together with the
proper charges and allegations,
2. DOES 1 through V are employers of Defendants who may be liable for Defendants
negligence pursuant to NRS 41,130, which states:

Whenever any person shall suffer personal injury by wrongful act, neglect or default of]

another, the person causing the injury shall be liable to the person injured for damages; and where
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11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

the person causing such injury is employed by another person or corporation responsible for his
conduct, such person or coiporation 50 responsible shall be liable to the person injured for damages.
Iv
On or about November 4, 2016 at approximately 1:00 p.m. Defendants negligently and
carelessly permitted a pedestrian walkway to be unrcasonably dangerous in that they allowed liquid)
on the floor cansing the Plaintiff to slip and fall. Defendant had actual and/or constructive notice of]
the condition which caused the fall. Pursuant to the mode of operation doctrine Defendant was on
continuous notice of the presence of liquid on its floors,
v
At the aforementioned place and time, Plaintiff was walking through the VENETIAN when|
ber foot came into contact with a liquid substance on the floor causing her to slip and fall. The liquidi
on the floor coupled with the composition of the floor, rendered the area dangerous for use as al
passageway for the Plaintiff and for other patrons of the VENETIAN.
VI
The Defendant knew or should have known that liquid located in an area of the fall wag
dangerous and in the exercise of ordinary care would have had reasonable opportunity to remedy the
situation prior to the happening of the fall herein alleged. In spite of Defendants actual, constructive
and/or continuous notice of the presence of the liquid, the Defendant failed to take appropriate
precautions to prevent injury to Plaintiff and/or guests andfor patrons,
VIL
The Defendant knew that its marble floors caused unreasonable amount of injury slip and
falls and thus were dangerous to pedestrians, and in the existence of ordinary care, would have had|

opportunity to remedy the situation prior to Plaintiff’s fall.
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Y1

In the three years prior to Plaintiff’s fall there were at least 73 injury slip and falls on the
marble floors in Venetian, In spite of Defendant’s actual, constructive, and/or continuous notice their
marble floors were significantly more slippery than is safe for pedestrians, the Defendant failed to
take any appropriate precautions to prevent injury to Plaintiff and other guests.

FIRST CLAIM FOR RELIEF
(Negligence)
I

Plaintiff repeats and realleges the allegations contained in Paragraphs I through VI of her

General Allegations as though fully set forth herein.
11

Ag a direct and proximate result of the negligence of Defendant and its yet unknown)
employee and/or employees, Plaintiff sustained personal injuries to her head, neck, back, arms and
legs and has suffered pain and discomfort all to her damage in a sum in excess of FIFTEEN|
THOUSAND DOLLARS ($15,000).

I

Upon information and belief, Defendant had actval or constructive notice of the hazard posed
by their marble floors. Defendant knew that the unsafe condition posed an wareasonable hazard or
slip and fall risk to the general public, invitees, patrons and business invitees. Defendant’s failure to
remedy the situation was knowing, wanton, willful, malicious and/or done with conscious disregard
for the safety of Plaintiff and of the public. Defendant’s outrageous and unconscionable conduct

warrants an award of punitive damages pursuant to NRS 42.005.
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v
Said injuries have resulted in medical treatment all to Plaintiff's damage in a sum in excess of
FIFTEEN THOUSAND DOLLARS ($15,000).
Vv
Plaintiff has been compelled to retain the services of an aitorney to prosecute this action and
Plaintiff is, therefore, entitled to reasonable attorney's fees and costs of suit incurred herein.
WHEREFORE, Plaintiff prays for judgment in her favor and against Defendant as follows:
FIRST CLAIM FOR RELIEF
1. General damages in a sum in excess of $15,000;
2, Special damages in a sum in excess of $15,000;
3. Punitive damages;
4. Attoney's fees and costs of suit incurred herein; and,
5. f‘or such other and further relief as the Court may deem just and proper on the premises.
DATED this 2 a,ay of June, 2019
THE GALLIHER LAW FIRM
)
Keith E. Gallibes, Jr., Esq.
Nevada Bar Number 220
1850 E. Sahara Avenue, Ste, 107

Las Vegas, Nevada 89104
Attorney for Plaintiff
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Electronically Filed
10/29/2019 6:15 PM
Steven D. Grierson

CLERK OF THE COUE :I
NEO %‘"‘ '

MICHAEL M, EDWARDS
Nevada Bar No, 6281

RYAN A. LOOSVELT

Nevada Bar No. 8550

DAVID P. PRITCHETT

Nevada Bar No, 10959
MESSNER REEVES LLP
8945 W. Russell Road, Suite 300
Las Vegas, Nevada 89148
Telephone: (702) 363-5100
Facsimile: (702) 363-5101
Email: medwards@messner.com
Email: rloosvelt(@mcssner.com
Email: dpritchettigimessner.com
Attorneys for Defendant Venetian Casino
Resort, LIC

DISTRICT COURT
CLARK COUNTY, NEVADA

ANGELICA BOUCHER, individually, Case No.: A-18-773651-C

Depl. No.: X
Plaintiff,

vs. NOTICE OF ENTRY OF ORDER

REGARDING PLAINTIEF’S LIMITED
VENETIAN CASINO RESORT, LLC; d/b/a OBJECTION TO THE DISCOVERY

VENETIAN RESORT HOTEL CASINQ d/b/a J »

THE VENETIAN d/b/fa THE VENETIAN/THF, ﬁgggﬁ,}%ﬁ%ﬁ%l%ﬁFgg IISE jiﬁ% IFF’S
PALAZ70; LAS VEGAS SANDS, LLC d/b/a MOTION TO COMPEL PRODUCTION OF
VENETIAN RESORT HOTEL CASINO/ DOCUMENTS :

PALAZZO RESORT HOTEL CASINQ d/b/a
THE VENETIAN CASINO d/b/a VENETIAN
CASINO RESORT; LAS VEGAS SANDS
CORP.; DOES 1 through 100 and ROE
CORPOERATIONS 1 through 100, inclusive,

Defendants,

PLEASE TAKE NOTICE that on the 28" day of October, 2019, the Order Regarding
Plaintiff’s Limited Objection to the Discovery Commission’s Report and Recommendation on
Plaintiff’s Motion to Compel Production of Documents was entered on the Court's docket.

g
Iy
iy

1 A-18-773651-C

Case Number: A-18-773651-C

VEN 2100



L= =T R -7 | B R S

(ST = T T - A = R R e e T e T e T T - T O S Sy Sy
e I S ¥ ) B - 7S . — - L - - (- W ) N - /S IS S N e

28

{03769656 /1)

A copy of said Order is attached hereto and incorporated herein.

DATED this L8~ day of October, 2019.

By

MESSNER REEVES LLP

MICHAEL M. EDWARDS

Nevada Bar No. 6281

RYAN A. LOOSVELT

Nevada Bar No. 8550

DAVID P. PRITCHETT

Nevada Bar No. 10959

8945 W. Russell Road, Suite 300

Las Vegas, Nevada 89148

Attorneys for Defendant
Venetian Casino Resort, LLC

A-18-773651-C
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PROOF OF SERVICE
LV-Boucher v. Venetian Casino Resort, LLC
Case No.: A-18-773651-C

The undersigned does hereby declare that [ am over the age of eighteen (18) years and not a
party to the within entitled action. I am employed by Messner Reeves LLP, 8945 W. Russell Road,
Suite 300, Las Vegas, Nevada 89148. I am readily familiar with Messner Reeves LLP's practice for
collection and processing of documents for delivery by way of the service indicated below.

On October .M , 2019, I served the following document(s):

NOTICE OF ENTRY OF ORDER REGARDING PLAINTIFF’S LIMITED OBJECTION
TO THE DISCOVERY COMMISSIONER’S REPORT AND RECOMMENDATION ON
PLAINTIFEF’S MOTION TO COMPEL PRODUCTION OF DOCUMENTS

on the interested party(ies) in this action as follows:

FARHAN R. NAQVI
Nevada Bar No. 8589
SARAH M. BANDA
Nevada Bar No. 11909
NAQVI INJURY LAW
9500 West Flamingo Road, Suite 104
Las Vegas, Nevada 89147
Telephone: (702) 553-1000
Facsimile: (702) 553-1002
Attorneys for Plaintiff
Angelica Boucher

By Hand Delivery and Electronic Service. Pursuant to Administrative Order 14-2 and Rule
9 of the NEFCR, I caused said documents(s) to be transmitted to the person(s) identified in the E-
Service List for this captioned case in Odyssey E-File & Serve of the Eighth Judicial District Court,
County of Clark, State of Nevada. A service transmission report reported service as complete and a
copy of the service transmission report will be maintained with the document(s) in this office.

I declare under penalty of perjury under the laws of the State of Nevada that the foregoing
is true and correct.

Executed on October Q‘q , 2019, at Las Vegas, Nevada.

An employee of Messner Reeves LLP

3 A-18-773651-C
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Electronically Filed
10/28/2019 10:30 AM
o = TE . ' °  "StevenD. Grierson -

CLERg OF THE COUEE

ORDR

MICHAEL M. EDWARDS
Nevada Bar No. 6281

RYAN A. LOOSVELT

Nevada Bar No. 8550

DAVID P, PRITCHETT
Nevada Bar No. 10959
MESSNER REEVES LLP
8945 W. Russell Road, Suite 300
Las Vegas, Nevada 89148

Tel.: (702) 363-5100

Fax: (702)363-5101
medwards@@messner.com
rloosvelt@messner.com
dpritchett{@messner.com
Attorneys for Defendant, Venetian Casino Resort, LLC

EIGHTH JUDICIAL DISTRICT COURT
CLARIK COUNTY, NEVADA

ANGELICA BOUCHER, individually, Case No.:  A-18-773651-C
Dept. No: X
Plaintiff,
VS. ORDER REGARDING PLAINTIFE’S
LIMITED OBJECTION TO THE

VENETIAN CASINO RESORT, LLC; d/b/a DISCOVERY COMMISSIONER’S
VENETIAN RESORT HOTEL CASINO d/b/a | REPORT AND RECOMMENDATION
THE VENETIAN d/b/a THE ON PLAINTIFF’S MOTION TO
VENETIAN/THE PALAZZO; LAS VEGAS COMPEL PRODUCTION OF

SANDS, LLC d/b/a VENETIAN RESORT DOCUMENTS

HOTEL CASINO/ PALAZZO RESORT
HOTEL CASINO d/b/a THE VENETIAN
CASINO d/b/a VENETIAN CASINO
RESORT; LAS VEGAS SANDS CORP.;
DOES 1 through 100 and ROE
CORPORATIONS 1 through 100, inclusive,

Defendants.

i0
This matter having come on for hearing on September 3, 2019 Plaintiff, ANGELICA

BOUCHER, appearing by and through her counsel of record, the law firm NAQVIINJURY LAW,
and Defendant, VENETIAN CASINO RESORT, LLC, by and through its counsel of record,
MESSNER REEVES, LLP, that Plaintiff’s Limited Objection to the Discovery Commissioner’s
Report and Recommendation on Plaintiff’s Motion to Compel Production of Documents is DENIED,

e

1 A-18-773651-C

Case Number: A-18-773651-C
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Angelica Boucher V. Venetian Casino Resort, LLC, et al.
Case No.: A-18-773651-C
Order Regarding Plaintiff's Limited Objection to the
Discovery Commissioner’s Report and Recommendation, et al.

ORDER

Based upon the ORDER OF THE COURT of the parties and good cause appearing therefore,

IT IS HEREBY ORDERED that Plaintiff's Limited Objection to the Discovery
Commissioner’s Report and Recommendation on Plaintiff’'s Motion to Compel Production of
Documents is DENIED.

IT IS FURTHER ORDERED that at Page 3, Line 17-18 the Court orders that the Discovery
Commissioner language is expressly adopted and shall read: ““Subsequent incident reports do not need
to be provided, because liquid on a walkway is a transient condition.”

IT IS FURTHER ORDERED that the Discovery Commissioner’s Report and
Recommendation, with all other handwritten edits expressly incorporated in total was not objected to

and, therefore, are hereby AFFIRMED and incorporated into the DCCR and tiis Order, attached

hereto as Exhibit “A”.

DATED this dffz day of /ﬂééﬁ}.;’ p

Respectfully submitted, Approved as to Form:
MESSNER REEVES LLP WY LAW
MICHAEL é EDWARDS “FARHAN R. NAQVI
Nevada Bar No. 6281 Nevada Bar No. 8589
RYAN A. LOOSVELT SARAH M. BANDA
Nevada Bar No. 8550 Nevada Bar No. 11909
DAVID P. PRITCHETT 9500 West Flamingo Road, Suite 104
Nevada Bar No.10959 Las Vegas, Nevada 89147
8945 W. Russell Road, Suite 300 Attorneys for Plaintiff,
Las Vegas, Nevada 89148 Angelica Boucher
Attorneys for Defendant,

Venetian Casino Resort, LLC

2 A-18-773651-C
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Electronically Filed
719/2019 1:03 PM
Steven D. Griersan

CLERJ OF THE CO
1 [|DCRR ;

FarHANR. NAQVI

Nevada Bar No. 5589
SARAH M, BANDA

Nevada Bar Ne. 11909

4 [NAQVIINJURY LAW
9500 West Flamingo Road, Suite 104
Las Yegas, Nevada 89147
Telephone: (702} 553-1000
Facsimile: (702) 553-1002
7 i nagvi@nagvilaw.com
sarah{@naqvilaw.com

8 || Attorneys for Plaintiff

L

L]

9 DISTRICT COURT
o CLARK COUNTY, NEVADA
il

ANGELICA BOUCHER, individually, Case No.. A-18-773651-C

12 Dept. No.: X
1 Plaintiff,

' DISCOVERY COMMISSIONER'S
14 V8. REPORT AND RECOMMENDATION

15 VENEFIAN CASINOG RESORT, 1LC d/b/a
YVENETIAN RESORT HOTEL CASINO

16 ' dfbfa THE VENETIAN d/b/a THE
VENETIAN/THE PALAZZO; LAS VEGAS
SANDS, LLC d/b/a VENETIAN RESORT
18 HOTEL CASING / PALAZZO RESORT
HOTEL CASINO d/b/a THE VENETIAN
19 CASINO d/b/a VENETIAN CASINO
RESORT; LAS VEGAS SANDS CORP,;
DOES | through 100 and ROE !
7] CORPORATIONS 1 through 100, inclusive, |

1

2249 Defendants.

23 || HEARING DATE: June 14, 2019

z: HEARING TIME: 9:30 a.m.

2; Counsel for Plaintitf: SARAH M, BanDa, EsQ, of NAQVI INJURY LAW

27 || Counsel for Defendant. MiICHAEL M, EnwaRDS, Esg. of MESSNER REEVES LLP
28

Page | of 1O

Case Number: A-18-F73651-C
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2 FINDINGS
3 The matter having come on for hearing o hme 14, 2019 at 9:30 a.m., on Plaintiff's First

Motion to Compel Production of Documents, and Request for Sanctions on an Order Shortening

Z Time (“"Motion to Compel”), filed on June 7, 2019, and Defendant's Opposition and

9 Countermotion for Protective Order, filed on June 13, 2019, the Court having considered all

8 || pleadings on file associated therewith; there being good cause appearing, the Discovery

9 || Commissioner finds and recommends as follows:

0 THE COURT HEREBY FINDS that the JCCR was filed in this case on August 13, 2018,
::12 THE COURT FURTHER FINDS Plaintiff propounded her first set of requests for

13 || production of documents on Defendant on October 18, 2018 and Defendant provided responses

14 || on December 4, 2018,

15 THE COURT FURTHER FINDS that Plaintiff served a letter on Defendant outlining the
6

deficiencies in Defendant’s Responses to Plaintiff’s First Request for Production on December
17
08 10, 2018, which included but was not limited to a request for Defendant 10 produce the

19 |linsurance policies.

20 THE COURT FURTHER FINDS that the Defendant did not supplement the responses
21 thereafter.
22

THE COURT FURTHER FINDS that the Defendant’s general statement that
“Ir]esponding Defendant does not have any documents responsive to this request at this time,” is
25 || insufficient and leaves potential Joopholes based upon the caveat “at this time.”

26 THE COURT FURTHER FINDS that the Defendant must produce the applicable

o7 and dechteation pands (T2 _
insurance policiegq(chucst No. 2) under NRS 16.1(a)}(1)(A)(v), NRCP 16.1{a)(I XD), Yanguard

Page 2 0f 10
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Piping v. Bight Jud, Dist. Ct., 129 Nev. 602, 309 P.3d 1017 (2013), and pursuant to the @

Plaintiff's written discovery request. e+ A
"“OW ‘pn'wlﬁ
THE COURT FURTHER FINDS that the claims file is dlscoverahle,‘and must be

B

produced with a privilege log, if a privilege log is applicable (Request No. 1).

THE COURT FURTHER FINDS that the parties stipulated that the Defendant will
provide the prior six months’ worth of record and documents related to any waxing, cleaning,
polishing or other maintenance of the walking surface. However, Plaintiff still seeks the
construction and repair documents, which are also discoverable (Request No. 7).

THE COURT FURTHER FINDS that any documents related to any waming provided to

Y

Plaintiff regarding the sabject condition are discoverable (Request No. 14).

SEEE P4

THE CQURT FURTHER FINDS that that parties have stipulated that Defendant will

14 || provide documents related to changes to the walking surface, such as tile repiacement. However,

NAQV/

—
==

changes made to the walking surface, such as subscquent remedial measures, and any changes to

. - 16
@ the walking surface are discoverable (Request No. 15). Subsequent incident reports do not need
17 \ .
A 1 ‘ sicnt Condiron,
el | |10 be provided, wase igpd o a walkiay isa Hansien )
19 THE COURT FURTHER FINDS that sub rosa video surveillance and research are

20 || discoverable and must be prodyced (Request No. 16)-— wwhih 3 o da\{s sF e
PlaniTH s Eal g l-&l'i"wll“d& wh lrzed at el

21 THE COURT FURTHER FINDS that subsequent remedial measures are discoverable
22

" {Requests No. 1§ and 20),

24 THE COURT FURTHER FINDS that the individual empleyee files of any spmlﬁca

who was b ohsdau—ﬁr math—owucz of +e locakim Mfa )
25 |l identified employee wi T o atst

ab- 156, oF inspection of 41t wx,
26 hon the day of the incident is discoverable. The rematinder of the employee files are not

discoverable at this time (Request No, 22),

Page 3 of 10
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THE COURT FURTHER FINDS that the Defendant agreed to produce documents

—_—

related to Team Member job performance, if any, that directly relate to the incident at issue,
+Hruining, polid) and proediue
However, all job performaneegdocuments are discoverable (Request No. 23).
THE COURT FURTHER FINDS that the training materials and policies and procedures
for the employees responsible for inspection the Walking Surface on the day of the incident at

issue are discoverable (Request No. 24).

THE COURT FURTHER FINDS that the Plaintiff’s request for “citations, warnings,

Moo =1 o B b

reprimands, and/or code violations [Venetian] received concerning the Premises in the five years

=

preceding the subject Inc@.t through the present” is overbroad and shouid be limited to the
gu,bjtd’
flooring in theﬂlobby onty (Request No. 25).

(=
—_—

LA W

12
13 THE COURT FURTHER FINDS that the Plaintiff’s request for “documents and items

14 || evidencing any inspection, maintenance and/or cleaning performed on the Walking Surface...”
s oI aind anly for tre 24 howrs befoe aed
should be limited to the flooring in theylobby onlyy(Request No. 29). ad W e thar deat-
aF Cssre &0

THE COURT FURTHER FINDS &lt Defendant filed a Countermotion requesting a

>
Q
g
Z

PN LU RY

—
-1 N

protective order be issued regarding: %netian incident reports sternming from unrclated

19 |l incidents, team member personnel files, and construction or repairs within the Venetian.

20 IL

21 RECOMMENDATIONS

2

-\ IT IS HEREBY RECOMMENDED that Plainfiff’s Motion to Campel is GRANTED IN
25 IT 1S HEREBY FURTHER RECOMMENDED that m@efendant shall produce the

Qubihw "‘D g Pﬂww wg/

26 || entire pre-litigation claims fife, with reference to bates number, This includes, but is not limited
P A

to, every note, email, and correspondence regarding the incident at issue, If there is no specific

Page 4 of 10
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claims file, Defendant must provide an explanation why a claims file does not exist. Defendant
must produce a privilege log for any documents deemed privileged from the claims file (Request
No. 1}.

IT IS HEREBY FURTHER RECOMMENDED that the Defendant shall produce any
and all insurance policies and declarations pages, the policy amount of SIR, and whetber the
policy was self-depleting (Request No. 2).

IT IS HEREBY FURTHER RECOMMENDED that al the Defendant shall produce the
prior six months® worth of recordsand documents related to any waxing, cleaning, polishing or

ok 156% Tn e Subjtu lbloy,
other maintenance of the walking surface Defendant shall also produce the construction and
repair documents from five years prior to the Incident to the present. The Defendent must clearly
ouiline what it has, what it is giving, and what it is trying to obtain. If no such documentation
exists, the Defendant must state that ne such documentation exists {Request No. 7).

IT IS HERERY FURTHER RECOMMENDED that the Defendant shall produce
evidence of any warnings to Plaintiff, such as photographs, signage, and statements, If no such
documentation exists, the Defendant must state that ne such documentation exists. Defendant
must also state that a diligent inquiry was conducted and there were no documents located
responsive to this request (Request No. 14},

IT IS HEREBY FURTHER RECOMMENDED that Defendant shall produce documents

fintire subsjceh
related to repairs, replacements, improvements, and/or changes to the walking su.rfac%inclu ing,

but not limited to, tile replacement, from five years prior to the subject Incident to the present, If

no such documentation exists, the Defendant must state that no such documentation exists

{Request No. 15).

Pege Sof 10
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IT IS HEREBY FURTHER RECOMMENDED that sub rosa ducumcnt_s;“ and information

1

5 || shall be produced within 30 days afier the Plaintiff’s deposition or it cannot be utilized at trial by

3 || the Defendant for any purpose. If sub rosa is conducted after the Plaintiff’s deposition, said

4 document and information must be produced within 30 days of receipt by counsel. ¥Eno-suci9-

2 istd (Request No.

5 |16

8 IT IS HEREBY FURTHER RECOMMENDED that any documents that any party

% 1| obtains that are relevant and can be used for impeachment, including public information, must
— 1o be produced wnder NRCP 16.1; TS SM’JV\&”{‘ to Fn'v_{u@b M Thth 4 Pn‘w‘fil}t

t lo v e Swlmitied . @

P LR

IT IS HEREBY FURTHER RECOMMENDED that Defendant must produce any and all

L
—
I

documents regarding aet

m—u—s&kr-eeﬂdﬁmnmd?‘l}?gny changes made to the Walking surface since the Incident,

including subsequent remedial measures. If no such documentation exists, the Defendant must

—_— =
o s

NAQ!

a1
[

v}
-
-
=

state that no such doecumentation exists. (Requests No, 19 and 20),

—_ =
-1 O

IT IS HEREBY FURTHER RECOMMENDED that the individual employee files are

18 who had the.
19 ||PROTECTED WITHOUT PREJUDICE until he/she is identified as an employee witlr
yespors bt iy 4o pnadadain or Ihspect @
20 || knowledge of or involvement in.the incident i-iaspectiogéFthe area on the day of the incident
51 |[&F TSSVE-
(Request No, 22).
22
” IT IS HEREBY FURTHER RECOMMENDED that the Defendant shail produce
24 documents related to Team Member job performance of any specifically identified employee
25 || with knowledge of or involvement in the incident or inspection of the area on the day of the
26 | incident (Request Ne. 23},
27
28

Page 6 of 1
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IT IS HEREBY FURTHER RECOMMENDED that the Defendant shall produce
Mantenance qr
training materials and policies and procedures for the employees responsible fop\inspectic;g{:e

Walking Surface on the day of the incident at issue (Request No. 24).

IT IS HERERY FURTHER RECOMMENDED that the Defendant shall produce
citations, warnings, reprimands, and/or code violations Defendant received concerning the
subject lobby flooring in the Premises in the five years preceding the subject Incident through

the present. If no such documentation exists, the Defendant mmst state that no such

LTS - - B T DT TR ot

documentation exists (Request No. 25).

— i? IT IS HEREBY FURTHER RECOMMENDED that the Defendant shall produce
. 1 documents and items evidencing any inspection, maintenance and/or cleaning performed on the
- >— 13 || Walking Surface in the subject lobby during the 24-hour period prior to the Incident through the
Qé 14 {| 24-hour period after the subject Incident including but not limited to, any maintenance logs
Z f 13 (Request No, 29).
@ 1? 1T 18 HERFRY FURTHER RECOMMENDED that Plaintiff's Request for Sanctions is
8 DENIED.
19 IT IS HERERY FURTHER RECOMMENDED that Defendant 's Countermetion for

20 || Protective Order is GRANTED WITHOUT PREJUDICE as to the personnel files as outlined

2 . . . e .

! above and DENIED on the issues of construction/repairs and incident reports. On the issue of
22

- incident reports stemming from unrelated incidents, Defendant must hold an EDCR 2.34

o4 || meeting and file a separate Motion as incident reports were not addressed in Plaintiff’s

25 || underlying Motion to Compel.

26 || sy
27

28

Page 7 of 10
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1
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

IT IS HEREBY FURTHER RECOMMENDED that a status check hearing is set for July

25, 2019 in chambers.

The Discovery Commissioner, met with counsel for the parties, having discussed the

issues noted above and having reviewed any matexials proposed in support thereof, hereby

submits the above recommendations.

gul
DATED this g‘”&.}y of hner{zm 9,

Respectfully Submitied by:

NAQVIINJURY LAW

FARHANR. NAaQVI, Esq.
MNevada Bar No. 8589
SarRAH M. BANDA, EsQ.
Nevada Rar No. {1909

9500 West Flamingo Road, Suite 104

Las Vegas, Nevada 83147
Aitorneys for Plaintiff

DISCOVERY COMMISSIONER

Approved as to Form and Content by:

MESSNER REEVES LLP

refusek T agn

MICHAEL M. EDWARDS, ESQ.
Nevada Bar No. 6281

DavIn P, PRITCHETT, ESQ.
Nevada Bar No. 10959

8945 W. Russell Road Suite 300
[.as Vegas, Nevada 89148
Attorney for Defendant
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23

24
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NOTICE

Pursuant to NRCP 16.3(c)(2), you are hereby notified that within fourteen (14) days after being
served with a report any party may file and serve written objections to the recornmendations.
Written authorities may be filed with objections, but are not mandatory. If written authorities
are filed, any other party may file and serve responding authorities within seven (7) days after
heing served with objections.

Objection time will expire on 2019.

A copy of the foregoing Discovery Commissioner's Report was:

Mailed to PlaintiffDefendant at the following address on the day of
2019

Electronically filed and served counsel on 6‘%\“ q , 2019, Pursuant to
N.EF.CR Rule9. \

o bt G

COMMISSIONER DESIGNEE
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