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LAS VEGAS, NEVADA, WEDNESDAY, SEPTEMBER 18, 2019  

[Proceeding commenced at 10:32 a.m.] 

 

DISCOVERY COMMISSIONER:  Sekera versus Venetian. 

MR. GALLIHER:  Good morning, Commissioner.  Keith 

Galliher on behalf of the plaintiff. 

DISCOVERY COMMISSIONER:  Good morning. 

MR. ROYAL:  Mike Royal on behalf of Defendants, Your 

Honor. 

DISCOVERY COMMISSIONER:  All right.  We have 

Plaintiffs' Motion to Compel Testimony and Documents.  The 

Countermotion to Strike False Accusations levied by Plaintiff is off 

calendar, as it does not relate to the motion under EDCR 2.20(f).  So 

I'm not going to consider the countermotion today.   

So we've got Plaintiffs' Motion to Compel Testimony and 

Defendants' Motion for Protective Order.  Where do you guys want 

to start? 

MR. ROYAL:  I'd like to start with the protective order, 

since we filed it first.  

DISCOVERY COMMISSIONER:  Okay. 

MR. ROYAL:  I mean, I -- 

MR. GALLIHER:  Actually, I don't care.  If he wants to start, 

it's fine with me. 

DISCOVERY COMMISSIONER:  All right.  

MR. ROYAL:  We're both going to, you know, get our -- 
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DISCOVERY COMMISSIONER:  We're going to get to all of 

it, so -- 

MR. GALLIHER:  We'll do what we do. 

DISCOVERY COMMISSIONER:  Yeah, so -- and maybe it 

would be helpful for me to start by saying Judge Delaney has 

already made specific rulings in this case that I intend to follow.  

Obviously, they were inconsistent with the rulings that I made.  But 

is -- as she is the trial judge, her rulings are, for now, the law of the 

case, and so we're going to comply with what she said. 

So with regard to Defendants’ Motion for Protective 

Order, as to Plaintiffs' Request for Production, I don't -- of the 

incident reports from May 1999 to the present, I am -- with that said, 

that we're going to follow what she's instructed, I will 

provide 2.34(e) relief if requested by Defendant to -- that you don't 

have to produce anything until it becomes an order of the Court, 

this Motion for Protective Order.   

So with that said, why don't I give you a chance to 

proceed. 

MR. ROYAL:  Okay.  Thank you, Your Honor. 

You've -- first of all, by -- you've indicated that we're being 

asked to produce documents from May 1999 to the present.  This is 

a slip-and-fall.  It's a very typical slip-and-fall case.  It's very simple 

negligence case.  The plaintiff worked in the Venetian premises for 

almost a year.  Prior to the incident, she walked across this area 

safely hundreds of times according to her own testimony.  She 
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never had any issues until November 4, 2016, when, according to 

her and according to her counsel, she came into contact with a 

foreign substance on the floor, which caused her to slip and fall. 

So this is a case that is -- that relates -- that arises from a 

temporary transitory condition.  She -- according to their own 

experts, the floor is safe when it's dry.  Their only issue is 

something gets introduced to it, then it becomes a slip hazard, and 

that's why they claim the plaintiff slipped and fell. 

To this point, we've produced -- we have produced 68 -- to 

my count, 66 to 68, I've -- of prior incident reports going back three 

years.  Which, by the way, we produced, which are outside the area 

of the incident.  This incident occurred in the Grand Lux area, and 

according to their expert, Tom Jennings, he is in possession of 196 

prior incidents occurring, according to his trial -- or deposition 

testimony, occurring strictly within the Grand Lux area. 

DISCOVERY COMMISSIONER:  All that 196 are in the 

Grand Lux area? 

MR. ROYAL:  That was his testimony.  That was his 

testimony. 

DISCOVERY COMMISSIONER:  Okay. 

MR. ROYAL:  Okay.  Now, he didn't produce any of the 

documents that he said that he looked at to come to that conclusion 

and to put that down in his May 30, 2019, report. 

DISCOVERY COMMISSIONER:  Because I thought the 196 

was a spreadsheet that you provided. 
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MR. ROYAL:  No. 

DISCOVERY COMMISSIONER:  No?  Okay. 

MR. ROYAL:  That's not correct. 

DISCOVERY COMMISSIONER:  All right. 

MR. ROYAL:  The -- 

MR. GALLIHER:  We -- just let me interrupt for a minute. 

We provided the spreadsheet to Mr. Jennings. 

DISCOVERY COMMISSIONER:  Okay. 

MR. GALLIHER:  He testified at deposition that reviewed 

the spreadsheet. 

MR. ROYAL:  Well, he testified that he got something from 

Mr. Galliher's office that he reviewed -- that he reviewed it, that he 

didn't save it, and he didn't bring it with him to his deposition.  I 

didn't have an opportunity to review it with him, because he wasn't 

clear on everything other than he said they all occurred in this area, 

in this Grand Lux area. 

Now, I subsequently got the spreadsheet from 

Mr. Galliher, looked at those 196, if you take out -- there's a whole 

bunch of duplicates and so forth from things we had already 

produced and with some -- they're not in addition to the 68, for 

example.  But I could only come up with eight that say Grand Lux -- 

that say Grand Lux.   

So I don't know where Mr. -- I don't know if he looked at a 

different list.  I don't know what information that they have.  All I'm 

saying is we have produced let's say 68 prior incident reports going 
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back three years preceding the incident, which are not limited to the 

Grand Lux area.  They are -- they go to the Grand Hall or to areas -- 

other areas on the casino level. 

They -- what they want, what they're asking for, 

essentially, is any kind of a slip-and-fall involving the marble floors 

in common areas anywhere within the property.  And we think 

that's -- we just think that's -- it's asking too much, especially when 

you're going back to 1999. 

If you -- 

DISCOVERY COMMISSIONER:  Well, I'm going to limit -- if 

it'll -- I mean, I'm going to tell you this now.  I'm going to limit it to 

five years before the incident at issue. 

MR. ROYAL:  That would be -- 

DISCOVERY COMMISSIONER:  Well, let me let 

Mr. Galliher speak to that, because he looks like he's about to burst.  

So -- 

MR. GALLIHER:  I'm not -- no, I'm not ready to burst. 

DISCOVERY COMMISSIONER:  Okay. 

MR. GALLIHER:  I am far too old to burst. 

DISCOVERY COMMISSIONER:  Okay. 

MR. GALLIHER:  Yeah, well, obviously, we're going to 

have a problem with that order. 

DISCOVERY COMMISSIONER:  Okay. 

MR. GALLIHER:  Because as we pointed out in our points 

and authorities, there's testimony from a casino executive at 
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Venetian, that approximately one year after the Palazzo opened, 

which would be about 2009, the Venetian actually tore up carpet on 

the floors in their casino and replaced the carpet with marble. 

So, quite obviously, if there are a number of falls before 

this happened, and we believe there are a large number of falls that 

occurred on marble floors that are wet -- and by the way, that's the 

issue here.  This is not a transient condition.  This has already been 

established in the case.  And what bothers me about the argument 

is Mr. Royal's rearguing things that have already been argued 

before the district judge, who has -- sustained, first of all, our 

Motion to Amend, to include the claim for punitive damages, and 

twice now, that decision has been attacked by Venetian.  Both times 

Judge Delaney had upheld her initial decision.  So we now have a 

viable claim for punitive damages, and she said that discovery will 

continue on the punitive damage claim.  Which is what we're trying 

to do. 

DISCOVERY COMMISSIONER:  Okay. 

MR. GALLIHER:  So if we can establish that the Venetian, 

when it was built in 1999, when they installed these marble floors, 

and we have a history of a large number of falls on these marble 

floors -- and by the way, the marble floors are all uniform.  There's 

no difference between the marble in the lobby versus the marble in 

the front of the Grand Lux Cafe, versus the marble in the casino.  

The marble is the same color, the same consistency, it's the same 

floor. 
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DISCOVERY COMMISSIONER:  Did this incident occur in 

the area in front of the Grand Lux Cafe? 

MR. GALLIHER:  Yes. 

DISCOVERY COMMISSIONER:  Okay. 

MR. GALLIHER:  And that is a marble floor. 

DISCOVERY COMMISSIONER:  Okay. 

MR. GALLIHER:  And, of course, our position is that 

marble is marble, and there's no difference in the flooring.  So all 

falls that occur on these marble floors when people come into 

contact with wet substances, are relevant to the issue of punitive 

damages.  So if we are able to establish, for example, if there 

are 100, 200, 300 falls on these marble floors between 1999, when 

the hotel was built, and 2009, when the Venetian made a conscious 

decision to tear up the carpet and replace it with marble, don't you 

think that provides a predicate for punitive damages?  It shows 

conscious disregard for the safety of its customers. 

Therefore, it's not only relevant, it's clearly discoverable.  

Because we are -- we have a punitive damage claim.  The Venetian 

keeps wanting to limit us in terms of our discovery, but as we 

pointed out in our briefing punitive damage claim opens up the 

whole group of possibilities for us to try to prove our punitive 

damages, and that includes going back to the time the hotel was 

built and these floors were installed in the first place. 

But the other thing that's bothering me is that we -- the 

unredacted incident reports for the three years prior were ordered 
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by Judge Delaney back in May.  We still don't have them.  And 

we've had motion practice after motion practice, Motion to Rehear, 

Motion for Leave for -- to Rehear.  And Judge Delaney had 

remained consistent and she has said, Venetian, you need to 

produce the unredacted incident reports.  

The only thing that she said that should not be in the 

report is a date of birth and a Social Security number, and that 

information's not in the report anyway.  So we're entitled to that 

information.  It's now a filed order from Judge Delaney.  There's no 

other way for the Venetian to attack it.  So that's why it's a shame 

that we have to file a Motion to Compel after we've had a decision 

from the district judge several times now giving us the right to the 

unredacted reports. 

And the other issue, of course, is -- that we've raised, is 

that we want to do a 30(b)(6) deposition.  And we want to find out 

what the Venetian knew about the safety of its floors and when they 

knew it.  And that is relevant to the punitive damage claim. 

Just as the subsequent incident reports are relevant to the 

punitive damage claim.  We've given the Court a lot of case 

authority to support our position.  I haven't seen anything that does 

not support our position.  We've even given you a Nevada Supreme 

Court case that says subsequent incidents are relevant, not only to 

the question of notice, but certainly relevant in connection with the 

punitive damage claim. 

So I don't know, tell you the truth, I'm not sure why we're 
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here other than the fact that we keep, you know, requesting, 

requesting, requesting, and we keep getting No, we're not giving it 

to you.  No, we're not giving it to you.  File a motion, file a motion.  

So we're here. 

DISCOVERY COMMISSIONER:  Well, to the extent that you 

already had an order from Judge Delaney, rather than a Motion to 

Compel before me, I would recommend that it be refiled as -- I 

mean, you can file an order to show cause -- a Motion for an Order 

to Show Cause before the judge.  I mean, I'm not going to reverse 

Judge Delaney on matters she's already determined in this case. 

MR. GALLIHER:  Well, I'm not asking you to do that.  What 

I'm asking is -- 

DISCOVERY COMMISSIONER:  I know you're not. 

MR. GALLIHER:  No. 

DISCOVERY COMMISSIONER:  But I'm just telling you I'm 

not going to. 

MR. GALLIHER:  No. 

DISCOVERY COMMISSIONER:  She's the judge in the 

case. 

MR. GALLIHER:  Right. 

DISCOVERY COMMISSIONER:  And so if she's already 

overruled my recommendation, I'm going to follow what she's 

done.  And so if you -- rather than moving --  

MR. GALLIHER:  But you can set a deadline. 

DISCOVERY COMMISSIONER:  I'm sorry? 
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MR. GALLIHER:  But you can set a deadline for the 

production of the reports, which is what I'm asking you to do. 

DISCOVERY COMMISSIONER:  Oh, that wasn't already 

done initially? 

MR. GALLIHER:  No. 

DISCOVERY COMMISSIONER:  Okay. 

MR. GALLIHER:  No.  And so I'm asking you to set a 

deadline.  And certainly they produced the redacted report, so they 

have them. 

DISCOVERY COMMISSIONER:  Okay. 

MR. GALLIHER:  So all we're asking for is the unredacted 

reports, and I'm asking you to set a deadline, say two weeks from 

now, when these reports -- 

DISCOVERY COMMISSIONER:  Okay.  Well, now we're 

getting into the Motion to Compel. 

MR. GALLIHER:  Okay. 

DISCOVERY COMMISSIONER:  I haven't given counsel an 

opportunity -- 

MR. GALLIHER:  Understood. 

DISCOVERY COMMISSIONER:  -- to finish his Motion for 

Protection.  So. 

MR. GALLIHER:  I'll sit down and shut up. 

MR. ROYAL:  We were in front of Judge Delaney on 

May 14th.  She did not -- the order related to that -- his objection 

was not filed by the Court until July 31st. 
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DISCOVERY COMMISSIONER:  Well, there's still an order 

that it hasn't been filed, isn't it?  From the Motion for 

Reconsideration. 

MR. ROYAL:  Well, there was -- well, I filed a Motion for 

Reconsideration on OSC.  Mr. Galliher, she set on a date -- or he -- 

they were in trial and he asked that we continue it.  So we 

continued it out for, it turned out, about 30 days.  We just had that 

hearing yesterday in front of the Court. 

And during that particular discussion or hearing, she did 

not grant leave for the consideration.  But we did -- she did suggest 

that we file a writ, which is what we are in the process of doing at 

this point. 

DISCOVERY COMMISSIONER:  Okay. 

MR. ROYAL:  And so it's not as though we're -- it's not as 

though we're just defiant, you know, with respect to the district 

judge.  This was in front of the district judge yesterday.  And so 

Mr. Galliher certainly could have brought this up and had this 

discussion and asked the judge to provide a deadline yesterday.   

I would like to say, you know, something about -- 

something about these motions that have been in front of the judge 

with respect to punitive damages.  I mean, she's just -- she has just 

ruled that they were allowed to amend the complaint to add 

punitive damages claim.  She never said, has never said that this -- 

or established that this is anything other than a transient -- a 

temporary transient condition.   
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And so to the extent that counsel is suggesting that to the 

Court today, that's not correct.  She's just simply said -- Tom 

Jennings, again, their expert has said, I've got 196 incident reports 

that occurred within a four-and-a-half-year period in the Grand Lux 

area.  I'm not sure what it is, what more they need.  But there is no 

evidence that there was ever any carpet in the area of the Grand 

Lux Cafe rotunda. 

DISCOVERY COMMISSIONER:  So that's not the area 

where it was ripped out. 

MR. ROYAL:  Right. 

DISCOVERY COMMISSIONER:  Okay. 

MR. ROYAL:  That's correct.   

And so, further, Mr. Jennings testified he's an expert on 

another slip-and-fall case that occurred within 80 to 100 feet of this 

particular accident, also in the Grand Lux area.  He testified that his 

findings on that particular area of the marble floor were much 

different than they were on our floor.  And when I asked him about, 

Well, why would that be different?  And he gave all kinds of reasons 

from care of the floor to amount of traffic and so forth. 

So what Mr. Galliher's suggesting, that the floor's the 

same everywhere and it's going to test the same everywhere, I 

mean, that's just not -- that's not accurate. 

What we're really looking for from the Court is some 

direction, some relief, so that we can go -- for example, we had 

this 30(b)(6) -- they set this 30(b)(6) deposition with 18 topics that 
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I've gone through with the Court. 

DISCOVERY COMMISSIONER:  Okay. 

MR. ROYAL:  Topics 6 to 18 all relate to management of 

the computer system going back to 1999.  What kind of -- who 

manages the system internally, externally, consultants and so forth, 

employees, who's involved with all this.  It's extremely broad. 

They -- and one of the things that I expect counsel will say 

is that, Well, we can't trust them.  We can't trust the Venetian, 

because they've withheld report, they've withheld information from 

us.  And the Court will recall that previously when they brought a 

motion, they very inaccurately represented to the Court that we did 

not disclose 65 reports over the same period of time of those 66 

and 68 reports that we previously produced.  And then they had to 

come and say -- and advise the Court, okay, we're sorry, that's not 

accurate.   

So they're not here today saying that they have any 

evidence that we're not producing documents, that we're doing 

something improper.  We have produced 68 prior incident reports 

that are outside -- that are within and outside the Grand Lux area.  

What we're asking the Court is just limit the scope in the area where 

this occurred, limit it to five years, and we're fine.  And we have no 

problem with that. 

Now, is -- with respect to some of these other things, the 

carpeting, I mean, they're asking for -- 

DISCOVERY COMMISSIONER:  Well, let's go through the 
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issues and I'll give you my recommendation and if you want to both 

discuss it, we can.   

But with regard to Plaintiffs' Demand for Information 

Related to Incidents from May 1999 to the Present, I am going to 

protect that as written, but I think it's appropriate for -- given Judge 

Delaney's rulings, for Defendant to provide, from 

November 4th, 2011, to the present.  Counsel in his affidavit stated 

that there was no water at the scene.  And so I think that that -- with 

a permanent condition, which I think is, you know, if there's no 

water, it's not a transient condition, it's a permanent condition, that 

I think they're entitled to prior and subsequent.  So I think for five 

years -- 

MR. ROYAL:  But, Your Honor, that's -- 

DISCOVERY COMMISSIONER:  -- prior to the present time.  

MR. ROYAL:  -- that's not their claim.  Their claim is that 

there was water there.  They have a witness who says there was 

water there.  Just -- by the mere fact that we dispute their report 

doesn't mean -- I mean, the complaint itself says that there was a 

liquid substance.  That doesn't -- just because we dispute their facts 

doesn't turn it into a permanent condition.  They have a witness, 

Gary Schulman, who they -- who says, I saw it there. 

And the plaintiff, in her own deposition testimony, I 

slipped.  Not only did she slip, but her pants were wet.  So it's not 

their contention that there was nothing there.  The fact that we 

dispute it doesn't turn it into a permanent condition and certainly 
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shouldn't burden my client from having -- from now he has to 

produce subsequent incident reports. 

DISCOVERY COMMISSIONER:  Mr. Galliher? 

MR. GALLIHER:  My goodness, the law's so clear.  We 

have a punitive damage claim.  It needs to be recognized by 

Venetian.  It's a punitive damage claim that's going to survive up 

until the time of trial.  Now, whether it survives trial, I don't know, 

because we haven't discovered it yet.  But the case law makes it 

very clear.  Subsequent incident reports are discoverable and even 

admissible when you have a punitive damage claim.  So that 

should be the end of the argument. 

MR. ROYAL:  That -- 

DISCOVERY COMMISSIONER:  Okay.  I'm going to -- my 

recommendation is going to be from November 4th, 2011, to the 

present, the reports.  And because Judge Delaney had -- her ruling 

has been that they be unredacted, so that's what it will be. 

With regard to number 2, Electronic Computer Data 

Information Related to Communications Pertaining to the Subject 

Floor with Consultants Other Than Experts Disclosed, Pursuant 

to 16.1.  I think that that is too vague.  I'm going to protect that as 

written.  If there's some kind of alternative -- so I'm going to grant 

the motion as to that request.   

If there's some alternative relief we can craft, I'm willing to 

entertain that, Mr. Galliher.  But I think -- I'm not even sure what 

you're asking for there.  Consulting experts, I'm not giving you that 
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information. 

MR. GALLIHER:  Understood.  And I -- we don't want 

consulting experts. 

DISCOVERY COMMISSIONER:  So what -- well, because 

you said with consultants other than experts disclosed pursuant to 

NRCP 16.1.   

MR. GALLIHER:  Here’s what – 

DISCOVERY COMMISSIONER:  It sounds like you're 

asking for consulting experts. 

MR. GALLIHER:  Yeah.  Here's what we don't know.  I 

mean, we've got -- 

DISCOVERY COMMISSIONER:  What do you want?  And 

let's see if we can craft it -- 

MR. GALLIHER:  What I want -- 

DISCOVERY COMMISSIONER:  Yes. 

MR. GALLIHER:  -- is this.  The Venetian, we're talking 

about what a great burden it is for the Venetian to produce this 

information.  They have a computerized system.  My recall, it's 

called Alliance.   

DISCOVERY COMMISSIONER:  Okay. 

MR. GALLIHER:  It's been identified by a PMK in a 

deposition of the Venetian.  And according to the PMK, every single 

bit of information regarding what we're looking for is contained on 

that computer system.  And it can be accessed with the push of a 

button. 
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So if that is true, we'd be -- 

DISCOVERY COMMISSIONER:  That seems a little 

oversimplified in my experience.  But in any event, I'm listening. 

MR. GALLIHER:  All right.  Again, I'm not a computer whiz.  

All I know is that it was -- according to this PMK person, it can be 

accessed very quickly. 

DISCOVERY COMMISSIONER:  Okay. 

MR. GALLIHER:  And if that's the case, I'll be more than 

happy with that information from the computer system.  And again, 

we're going to quarrel -- 

DISCOVERY COMMISSIONER:  Regarding what?  What 

information in the computer system?  Because you've asked for 

electronic computer data information related to communications 

pertaining to the subject flooring with consultants other than 

experts disclosed pursuant to NRCP 16.1. 

MR. GALLIHER:  Well, first of all, I don't know -- when we 

talk about consultants, I do not know whether the Venetian has had 

someone examine their floors and say, Look, there's a problem with 

these floors.  I have recommendations to make concerning how we 

can make them safer.  I don't know whether that's happened, 

because that information has not been disclosed.  We've requested 

it. 

So when we talk about -- I'm not talking about consulting 

experts; I'm talking about the Venetian hiring somebody that knows 

floors to come in, look at the floors, and say, Okay, what can we do 
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improve these floors and make them safer for our customers and 

guests?  And if they haven't hired somebody to do that, very simple 

response:  We haven't hired anybody. 

If they have, that's not consulting expert stuff; that is 

simply business situation where they hired someone to look at their 

floors, and I'm entitled to find out whether that person that was 

hired came to the Venetian management and said, These marble 

floors are a problem.  I recommend either, A, they be taken out and 

replaced with something safer, or, B, there are some substances out 

there that we can use to coat the floors to make them safer.  

I don't know whether any of that's happened, because 

that's why we've made that request. 

DISCOVERY COMMISSIONER:  Okay.  Mr. Royal? 

MR. ROYAL:  We already went through something like this 

with Mr. Elliott.  And the Court will recall that they made these kind 

of allegations that Mr. Elliott was going to provide this kind of 

testimony.  The very kind of testimony.  Then we got his deposition 

and found out that he didn't -- that that wasn't the case at all, that 

he thought the Venetian -- and this was in 2009, and he thought the 

Venetian floors were fine, were -- in fact, they were exemplary.  

That was his testimony in that particular deposition. 

I don't know what it is, necessarily, that he's asking for 

and I agree that it's vague.  I'm not aware -- I can't -- I don't know 

who to bring to put on and present. 

DISCOVERY COMMISSIONER:  I'm going to protect this as 
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written.  I think it's overly vague.  If you want to depose someone, 

any -- I mean, if you want to craft something that says, like, any 

person who has knowledge that an expert told you to do X, Y, or Z 

to your floors, put -- it needs to be tailored to -- because as it's 

written, I think it's overly broad and vague, and I'm going to protect 

Number 2 as written. 

MR. GALLIHER:  We'll try to fine tune it. 

DISCOVERY COMMISSIONER:  Okay.  So fine tune it, try 

to work together on it. 

Number 3, Information Related to the Testing, Replacing 

Rlooring that is Not Within the Grand Lux Rotunda Area Where the 

Incident Occurred, all right.  If testing occurred in the Grand Lux 

area anytime between 2011 to the present, I'm going to allow it.  

But not if it's in an area that's not at issue in this litigation. 

MR. GALLIHER:  So that would include all the remaining 

marble floors at the Venetian? 

DISCOVERY COMMISSIONER:  Yes.  

MR. GALLIHER:  Okay. 

DISCOVERY COMMISSIONER:  I think any testing that was 

done in the Grand Lux area for -- be prepared to testify regarding 

any testing that was done in the Grand Lux area from 2011 – I’m 

sorry, till 2016. 

MR. ROYAL:  Okay.  Testing done from November 4, 2011 

to -- 

DISCOVERY COMMISSIONER:  To the date of the incident 
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at issue. 

MR. ROYAL:  And -- okay.  And I want to make sure I'm 

clear on the record, it's the Grand Lux area? 

DISCOVERY COMMISSIONER:  Well, what are -- where -- 

the incident area, is that the -- 

MR. ROYAL:  That's the -- it's called the Grand Lux 

rotunda. 

DISCOVERY COMMISSIONER:  Okay.  The Grand Lux 

rotunda.  Anything that was done in that area.  Okay?  

Information About Casino Flooring Changes on or 

About 2008 Which Did Not -- okay.  And Defendant's position is that 

this did not impact the subject area.  If there were not -- if there 

were not changes made -- were there any changes made to the area 

where the impact -- or where the incident occurred? 

MR. GALLIHER:  We don't know that yet, because we 

haven't been able to depose the person to find out exactly where 

the carpet was taken up and the marble was replaced. 

MR. ROYAL:  There's no testimony whatsoever that there 

was ever any carpeting in the Grand Lux rotunda.  It's always been 

marble.  The testimony he's referring to is testimony by someone 

who worked in the casino area.  This is not the casino area.  This is 

the Grand Lux rotunda. 

DISCOVERY COMMISSIONER:  Okay.  I think that that's 

better.  I'm going to protect that.  I think that a better way to get at 

that discovery would be to ask questions regarding whether the 
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area at issue had ever been remodeled or had ever previously had 

carpet in it.  So I'm going to protect 4. 

Number 5, there is no -- I'm going to allow -- because 

discovery has already included reports -- so this is dealing with an 

order limiting the scope of Plaintiffs’ discovery to the Grand Lux 

rotunda area where the subject incident occurred.  I am going to 

allow any prior or subsequent reports that deal with slips and falls 

on the marble flooring. 

MR. ROYAL:  Within the Grand Lux area? 

DISCOVERY COMMISSIONER:  Within -- I'm going to let 

Mr. Galliher speak to that. 

MR. GALLIHER:  Well, as I -- 

DISCOVERY COMMISSIONER:  They've already been 

produced.  I mean, the documents have already been produced -- 

MR. GALLIHER:  Yes. 

DISCOVERY COMMISSIONER:  -- to my understanding. 

MR. GALLIHER:  Some of them have.  And we -- we're not 

sure how many more exist.  But, certainly, we have requested all of 

the others, however many there may be.  And the documents that 

have been produced already include slips and falls on marble 

flooring. 

DISCOVERY COMMISSIONER:  Okay. 

MR. GALLIHER:  And that's exactly what we're looking for. 

DISCOVERY COMMISSIONER:  And that's what the prior 

ruling was in this case.  So I am going to allow it to be any incident 
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reports -- limited to the five years prior, going backwards, any 

incident -- prior incident reports five years prior to the present time 

for slips and falls on marble flooring at the Venetian. 

MR. ROYAL:  Well, Your Honor, I want to make sure I'm 

clear.  I thought your initial order was that it was limited to the 

Grand Lux area.  And this -- what you just said is all encompassing 

of the entire property. 

DISCOVERY COMMISSIONER:  Okay.  Yeah.  To the 

Grand -- I'm sorry, to the Grand Lux rotunda. 

MR. GALLIHER:  So you're not going to give us the reports 

regarding all of the other marble flooring? 

DISCOVERY COMMISSIONER:  Just to the area, to this 

Grand Lux marble flooring.  I think that that's -- but you've 

already -- my understanding is you've already were produced the 

reports -- 

MR. ROYAL:  We -- 

DISCOVERY COMMISSIONER:  -- for all the marble 

flooring. 

MR. GALLIHER:  They have.  Well -- 

MR. ROYAL:  Well -- 

MR. GALLIHER:  -- we don't know what they produced, but 

they produced floor falls -- 

DISCOVERY COMMISSIONER:  Well, that was -- 

MR. GALLIHER:  -- in other areas of the hotel on marble 

flooring. 
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MR. ROYAL:  Okay.  Your Honor, they're asking for -- 

again, they claim to have 106 -- 90 -- 196 prior incident reports over 

a five-year period for just the Grand Lux.  Okay.  So we're saying 

okay, that's fine.  We'll go through and we'll find whatever we can, 

going back five years for the Grand Lux area. 

The fact is that when we initially -- when we initially did 

this, we limited it to the casino level.  And -- but, Your Honor, 

we've -- since then -- since then, Mr. Jennings has testified that his 

testing outside the Grand Lux area was way different than what we 

found in the Grand Lux area.  And so we're just asking the Court to 

limit it.  To limit it to five years within the Grand Lux area, the 

marble flooring there, and just -- 

DISCOVERY COMMISSIONER:  So Jennings has already -- 

their expert has already said that the testing is different in the 

Grand Lux area than the other areas of the marble flooring casinos? 

MR. ROYAL:  Than in other area of the marble floor, that's 

correct. 

MR. GALLIHER:  Yeah.  We're not in agreement with that.  

And unless -- it's interesting how this continues to be discussed.  

But Mr. Jennings made it very clear that he reviewed summaries of  

reports.  And it was his understanding that the summary reports 

had to do with the Grand Lux area; they don't.  He is now in the 

possession of the reports that have been produced, so he actually 

sees the actual reports, but he made it very clear.  I reviewed his 

summary. 
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DISCOVERY COMMISSIONER:  All right. 

MR. GALLIHER:  And he's going to clarify that. 

DISCOVERY COMMISSIONER:  The original 

recommendation was that -- the one that was objected to, and then 

Judge Delaney changed it to be unredacted, didn't that include all 

slips and falls on all marble flooring on the casino level? 

MR. GALLIHER:  It did. 

MR. ROYAL:  No, it did not, Your Honor. 

MR. GALLIHER:  Oh, it did too. 

MR. ROYAL:  Your Honor, I'd have to -- you know, I'd -- 

DISCOVERY COMMISSIONER:  All right.  I'm going to pull 

it up.  Just a second.  Because I'm not reversing what we've already 

decided. 

MR. GALLIHER:  Well, we wanted the reports -- we wanted 

the unredacted reports that were produced to us redacted, and 

those included falls on the casino floor. 

DISCOVERY COMMISSIONER:  Because I'm not changing 

from -- we're not rehashing what's already been decided in this 

case. 

MR. ROYAL:  Well, Your Honor, I'm not asking you to do 

that.  Because what he's asking for now is in addition to what we 

previously produced.  And we previously produced three years' 

worth of documents to counsel.  They were redacted. 

DISCOVERY COMMISSIONER:  Which now need to be 

unredacted -- 
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MR. ROYAL:  That's correct. 

DISCOVERY COMMISSIONER:  -- pursuant to what Judge 

Delaney has ordered. 

MR. ROYAL:  That's correct.  But now he's asking for 

something in addition.  He's asking for another two years' of 

documents and we're asking the Court to limit that.  That's a new 

ruling that has not been ruled on by this -- by the discovery 

commissioner or considered by the district court.  So we're asking 

that -- and now, Your Honor, you're also ordering that we produce 

not just two years before, but then everything up to the present.  

And so that's new. 

And so we're asking you to limit it to the Grand Lux area.  

And that would not be in any way -- it shouldn't have any impact on 

what you ordered previously as it relates to that three-year period. 

MR. GALLIHER:  And, of course, we respectfully disagree, 

because it should be -- we should have the order include all the 

marble flooring at the ground level at the Venetian, which is what 

was produced in the first place by the defense. 

MR. ROYAL:  And, by the way, they've never requested 

that.  They've never had that specific request.  

MR. GALLIHER:  Actually, we have. 

MR. ROYAL:  We provided that -- 

MR. GALLIHER:  Many times. 

MR. ROYAL:  -- as a courtesy.  What they asked for was 

everything within the property. 
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DISCOVERY COMMISSIONER:  Okay.  All right.  I'm going 

to limit it to the casino floor.  That's -- the Grand Lux is on the 

casino floor, correct? 

MR. GALLIHER:  Yes. 

DISCOVERY COMMISSIONER:  Okay.  I'm going to limit it 

to any slip-and-falls on the marble flooring on the casino level, five 

years prior to the present, and pursuant to Judge Delaney's ruling, 

unredacted.  Okay. 

MR. ROYAL:  Just -- Your Honor, can I just ask for 

clarification --  

Can I? 

MR. GALLIHER:  You -- go ahead. 

MR. ROYAL:  Okay.  Thank you. 

For clarification, the subsequent incidents that are being 

ordered that -- to be produced, is that based upon their punitive 

damages claim or is it based upon the Court's determination that 

it's -- 

DISCOVERY COMMISSIONER:  The punitive damages 

claim. 

MR. ROYAL:  Okay.  All right. 

DISCOVERY COMMISSIONER:  Which is still pending.  Is it 

still active -- an active claim? 

MR. GALLIHER:  Yes.  It survived two challenges from the 

Venetian.  The claim is still alive for sure. 

MR. ROYAL:  Okay.  It's a punitive damages claim based 
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on a negligence action of a temporary transient condition.  I just 

want to make sure that's clear in front of the Court.  This is not a 

products case, this is not a permanent condition-type case, this is a 

temporary transitory condition.  So I just want to make sure that's 

clear.  

DISCOVERY COMMISSIONER:  Well, I think it's unclear.  

Because you're saying that the slip-and-fall was on the flooring, 

you're saying with no water, they're saying there is water.  I mean, 

you've -- 

MR. ROYAL:  But it's -- but, Your Honor, their complaint, 

the complaint does not even make the allegation this is a 

permanent condition.  It is a slip-and-fall.  It is a foreign substance 

on the floor.  The fact -- again, we dispute facts -- 

DISCOVERY COMMISSIONER:  Which you dispute that 

there was.  So you're saying she slipped and fell on the perfectly 

dry floor, is that you're saying. 

MR. ROYAL:  I'm saying she slipped and fell for some 

reason other than, you know, I don't know why she slipped and fell.  

But -- 

DISCOVERY COMMISSIONER:  Well, your affidavit said 

there was no foreign substance on the floor. 

MR. ROYAL:  Well, that's my opinion.  But their experts 

have both testified that there was a foreign substance on the floor, 

Your Honor, both of them.  And, in fact, their testimony has been -- 

Dr. Baker and Mr.  Jennings both said there absolutely was 
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something on the floor.  There had to be something on the floor.  

That's their position. 

And so for counsel -- I just want to make sure it's very 

clear to the Court that this is an incident based upon their allegation 

that it's a foreign substance that caused her to slip and fall.  She 

walked through that area hundreds of -- 

DISCOVERY COMMISSIONER:  Well, I think it's your 

affidavit that's conflated the issue.  Because you're saying there 

absolutely wasn't a foreign substance on the floor, which makes 

that, then you're saying she slipped and fell on the way it is all the 

time. 

MR. ROYAL:  I -- what I've said, Your Honor, it's -- there is 

a disagreement, there's a dispute in the facts.  They've got an 

eyewitness.  The first person who was there on the scene who said 

there was a big puddle of water.  That's his testimony.  That's 

Mr. Schulman's testimony.  So we can't just pretend that that 

doesn't exist because we dispute the facts. 

And so this is a case based upon a foreign substance.  I 

just want to make it very clear that that is their claim, that's what 

their experts say, that's what their star witness says, that's what the 

plaintiff says.  The fact that we dispute it doesn't transform it into a 

permanent condition or nor should it entitle them to subsequent 

incident reports. 

I just want to make that clear, that's all. 

DISCOVERY COMMISSIONER:  Okay.  Mr. Galliher? 
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MR. GALLIHER:  Well, what's he's doing is misleading.  

Because, the bottom line is that -- you saw Commissioner Bulla's 

prior ruling against the Venetian, and she recognized, correctly, this 

is a continuing hazard.  This is not a transitory condition; that's 

Mr. Royal's spin on it.  The bottom line -- and -- 

DISCOVERY COMMISSIONER:  Well, he's saying it's not a 

transient condition -- 

MR. GALLIHER:  Well, but -- well, he is in his affidavit -- 

DISCOVERY COMMISSIONER:  -- because there was 

nothing there. 

MR. GALLIHER:  -- but -- 

DISCOVERY COMMISSIONER:  You're the one who's 

saying it is a transient condition. 

MR. GALLIHER:  No, no. 

DISCOVERY COMMISSIONER:  It's a little confusing.  

Usually, the defendant -- 

MR. GALLIHER:  That's not what I'm saying.  I'm saying 

it's not a transient condition.  It's a continuous hazard. 

DISCOVERY COMMISSIONER:  But you're saying there 

was water present, which is a transient condition. 

MR. GALLIHER:  But he's -- well, it's not a transient 

condition if it's on an inherently dangerous floor.  That's entirely 

different, as Commissioner Bulla recognized.  That's not the same 

thing.  And, by the way, Judge Delaney -- 

DISCOVERY COMMISSIONER:  Well, I disagree. 
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MR. GALLIHER:  -- recognized it, as well. 

DISCOVERY COMMISSIONER:  I disagree. 

MR. GALLIHER:  Well -- 

DISCOVERY COMMISSIONER:  In my mind, if there's 

water present, it's a transient condition.  If someone slips and falls 

on a floor that you're saying is always dangerous, whether it's dry, 

wet -- when it's dry, then that would be a different conversation 

we're having. 

MR. GALLIHER:  But we're not saying that, and we haven't 

said that.  That's what Mr. Royal just said in his affidavit. 

DISCOVERY COMMISSIONER:  Mr. Royal's saying it. 

MR. GALLIHER:  I know. 

DISCOVERY COMMISSIONER:  Which is making this -- 

that's what's conflating the whole issue. 

MR. GALLIHER:  It -- well, that much I understand.  Bottom 

line is that he's also presented his share of Venetian employees 

who have testified that the floor was dry.  So, all right, so we have a 

contested issue.  It's a jury argument.  That's what it is.  It's 

something we present at trial.  But it should not affect our ability to 

discover our case.  And that's what we're doing at this juncture, 

we're trying to discover the case, particularly our punitive damage 

claim, and we've cited cases all over the place in our motion 

practice that supports what we're doing here. 

DISCOVERY COMMISSIONER:  Okay.  Mr. Royal? 

MR. ROYAL:  The plaintiff says it's -- it was due to a 
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foreign substance in the complaint.  Even in the amended 

complaint it says that she slipped and fell due to a foreign 

substance.  She testified she slipped and fell due to a foreign 

substance. 

Other witnesses at the scene, Mr. Schulman, testified he 

saw -- he is the one person who did see it, and that's his testimony.  

And so, you know, I have a right to dispute the facts, Your Honor, 

but their own experts say there was water on the floor.  And that's 

what caused the fall. 

They didn't say -- they haven't testified that this is a 

dangerous floor that caused her to fall because it was dry; they say 

she slipped and fell because it was wet. 

Mr. Jennings actually testified it's a safe floor when it's 

dry.  He tested it that way.  It doesn't become dangerous, in his 

opinion, until it becomes wet.  That is the -- 

DISCOVERY COMMISSIONER:  Okay. 

MR. ROYAL:  And therefore, it is a temporary transitory 

condition.  That's the issue. 

DISCOVERY COMMISSIONER:  But the punitive damage 

claims -- 

MR. GALLIHER:  I'm not going to bounce up and down. 

DISCOVERY COMMISSIONER:  The punitive damage -- 

you guys can stay seated -- the punitive damage claim is still at 

issue.  And because of the punitive damage claim, I'm going to 

allow the subsequent reports.  
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MR. ROYAL:  Okay.  Thank you.  

DISCOVERY COMMISSIONER:  All right.  You’re 

requesting protection -- no, you're moving for an order, Defendants, 

directing Plaintiff to produce all information of prior incidents 

provided to Tom Jennings.  Hasn't he already provided the 

e-mailed spreadsheets -- the e-mailed spreadsheet that he 

reviewed? 

MR. ROYAL:  The e-mails -- what I received was not what 

Mr. Jennings described.  That's all.  That's not what he described. 

DISCOVERY COMMISSIONER:  Okay.  

MR. GALLIHER:  I don't agree with that. 

MR. ROYAL:  Well, you weren’t at the deposition -- 

DISCOVERY COMMISSIONER:  Okay.  Then I'm -- Tom 

Jennings is directed to produce all information of prior incidents 

that were provided to him and he reviewed prior to issuing his 

opinions. 

MR. GALLIHER:  And we have no problem with that. 

DISCOVERY COMMISSIONER:  Okay.  Defendants are 

moving for an order that Plaintiff provide copies of all prior 

incidents reports in her possession not produced to Defendants.   

Counsel? 

MR. ROYAL:  They've got this -- they've got these 196 

reports, they produced those to the expert -- 

DISCOVERY COMMISSIONER:  Do you have 196 reports, 

Mr. -- 
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MR. GALLIHER:  No, actually, we don't. 

DISCOVERY COMMISSIONER:  -- Galliher? 

MR. GALLIHER:  We have quite a few reports we've 

collected in the case from other counsel, as well.  We don't have all 

of those 196, because I understand from Mr. Bochanis’s office that 

he may not have been able to give those to us.  So we don't have 

all of them.   

However, these are the Venetian's reports. 

DISCOVERY COMMISSIONER:  Okay. 

MR. GALLIHER:  So are they asking us to -- 

DISCOVERY COMMISSIONER:  But if you're using them 

for impeachment purposes, I mean, you have them.  If you have 

them, produce them to Defendants. 

MR. GALLIHER:  We'll be happy to do that. 

DISCOVERY COMMISSIONER:  Okay. 

MR. GALLIHER:  But again, that was not the -- from our 

standpoint, Commissioner, that was not a problem.  We can 

produce what we have. 

DISCOVERY COMMISSIONER:  All right. 

MR. GALLIHER:  But we pointed out that Venetian, 

basically, is asking us to produce the reports that they produced in 

other litigation. 

DISCOVERY COMMISSIONER:  Well, any reports, any 

prior incident reports in Defendant -- I'm sorry, in Plaintiffs' 

possession must be produced to Defendants. 
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And Number 8, Defendants are -- that's on my list, 

anyway.  I don't know if it's Number 8 on yours.  My -- I have 

written down, For Leave to Retake Mr. Jennings' Deposition for One 

Hour, With Plaintiff Bearing All Costs.  That's quite an ask. 

Mr. Royal? 

MR. ROYAL:  I only want that because he didn't have 

that -- any of that information present.  I wasn't able to 

cross-examine him on these prior incidents. 

DISCOVERY COMMISSIONER:  Okay. 

MR. ROYAL:  Which is a big deal.  I mean, he claims they 

were all there in the Grand Lux area, 196.  And I ask him -- I ask him, 

you know, How did you receive them?  What did they look like?  I 

would just like to be able to finish – to complete my examination of 

Mr. Jennings, which I could have done at the time had it been 

produced. 

MR. GALLIHER:  And I have no problem with the 

deposition.  But I do have a problem with having to pay for the 

deposition, because we didn't anything wrong. 

DISCOVERY COMMISSIONER:  Okay.  I -- 

MR. GALLIHER:  And of the 30(d)(2), they have not met the 

standard. 

DISCOVERY COMMISSIONER:  I am going to allow the 

deposition to continue.  I am not going to require Plaintiffs to pay 

for it, because if you had been able to continue, you would have 

had to pay for the continued time.  So there's really no prejudice to 
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the defendant for having you pay for the deposition to go forward.  

Have we addressed everything now in your Motion for 

Protective Order and Motion to Compel?  

MR. ROYAL:  Well, we have -- and I may have missed this.  

The Topics 6 through 18 all relate to the computer data. 

DISCOVERY COMMISSIONER:  Okay.  What day was that 

filed?  I have to pull it up on here.  So which date was your motion 

filed?  This -- let's see. 

MR. ROYAL:  It was filed August 5th, 2019. 

DISCOVERY COMMISSIONER:  Let me just pull it up so I 

can look at the topics.  Okay.  And what page is that on? 

[Pause in proceedings.] 

MR. ROYAL:  Excuse me. 

DISCOVERY COMMISSIONER:  Or -- it's an exhibit?  

Page 22 of the motion?   

[Pause in proceedings.] 

DISCOVERY COMMISSIONER:  Okay.  I see it.  I'm here 

now.  6 through 18. 

MR. GALLIHER:  Is that where we are, page 22? 

DISCOVERY COMMISSIONER:  All right.  So -- 

MR. ROYAL:  I'm there.  I'm sorry. 

DISCOVERY COMMISSIONER:  The identity -- okay.  

Page -- I'm sorry, page 22:  

The identity of all employees who were responsible for 

managing and maintaining Venetian's technology 
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infrastructure. 

I think that's overly broad.  The technology infrastructure 

at the Venetian has far more components, I'm certain, than the 

communications area of the -- like, employee communications.  

What is it you're actually looking for?  Because their technology 

includes all of their security, all of their financial stuff, like, this 

needs to be tailored.   

So Topic Number 6 -- 

MR. GALLIHER:  Might I suggest this -- 

DISCOVERY COMMISSIONER:  Yes. 

MR. GALLIHER:  -- Commissioner, maybe to shortcut 

things with -- what we're really interested in is the information 

contained on the computerized Alliance system that the Venetian 

maintains.  All of this -- of the other topics here pertain to us trying 

to verify that information.  But I'm more than happy with simply an 

order that they produce the information on their Alliance system, 

by -- which, by the way, relates strictly to fall injury events or injury 

events. 

DISCOVERY COMMISSIONER:  So is the Alliance system 

their claims log system, for lack of a better word?  Like how they -- 

MR. GALLIHER:  That's -- 

DISCOVERY COMMISSIONER:  -- how they document 

injury incident claims in the casinos? 

MR. GALLIHER:  That's my understanding.  And it contains 

relevant information concerning those falls.  It may even contain 
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copies of the reports. 

DISCOVERY COMMISSIONER:  Okay.  So whey don't we 

just tailor it to be able to question the 30(b)(6) witness who has 

knowledge regarding the documenting of injuries and claims that 

occur in the Venetian casino property. 

MR. GALLIHER:  I'm fine with that. 

DISCOVERY COMMISSIONER:  And how those are 

electronically stored and can be searched and obtained.  Is that 

what you're looking for? 

MR. GALLIHER:  That's what I'm looking for. 

DISCOVERY COMMISSIONER:  Okay.  Does that take care 

of all of these different -- 6 through 18, if that's the topic? 

MR. GALLIHER:  It does.  It's actually a better idea than we 

had. 

DISCOVERY COMMISSIONER:  Well, I'm here to help. 

MR. ROYAL:  Yeah, as long as we're going to -- 

DISCOVERY COMMISSIONER:  If we're limiting it -- 

MR. ROYAL:  Are we going to limit it -- 

DISCOVERY COMMISSIONER:  We're limiting it to the 

person -- the 30(b)(6) witness who has knowledge of how the claims 

are reported, claims and injuries in the casino, the Venetian casino 

property are reported, documented, stored electronically, how they 

can be retrieved and identified.  Does that cover it? 

MR. GALLIHER:  Yes.  And hopefully there'll be a 

transcript, since my note-taking isn't so good. 
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MR. ROYAL:  Your Honor -- 

DISCOVERY COMMISSIONER:  And that will replace 

Topics 6 through 18. 

MR. ROYAL:  Right. 

MR. GALLIHER:  We're fine with that. 

MR. ROYAL:  Okay.  And that works.  Do we have a 

specified period of time? 

DISCOVERY COMMISSIONER:  The specified period of 

time would be five years prior to the incident to the present.  Okay.  

Does that cover everything then? 

MR. GALLIHER:  I think it does. 

DISCOVERY COMMISSIONER:  All right.  Now we just 

have one more motion, right?  Or are we -- is this -- 

MR. GALLIHER:  I think it -- 

DISCOVERY COMMISSIONER:  We covered everything in 

your -- 

MR. GALLIHER:  I think it covered our Motion to Compel, 

as well.  

DISCOVERY COMMISSIONER:  -- Motion to Compel? 

MR. GALLIHER:  Sure.  I think it covered that as well. 

DISCOVERY COMMISSIONER:  Okay.  Because -- pursuant 

to -- this was the Motion to Compel Testimony and Documents, 

Plaintiffs' Motion to Compel.  So just so we're clear on Defendants’ 

Motion for Protective Order is granted in part, denied in part as 

stated.   
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And with regard to Plaintiffs' Motion to Compel Testimony 

and Documents, it's granted in part, denied in part.  The judge has 

already -- the three main issues in that motion were the prior 

unredacted incident reports, which Judge Delaney has already 

determined, so those will be -- will be allowed.   

The 30(b)(6) we've handled, and the subsequent incident 

reports we've handled.  So that should take care of all of the Motion 

to Compel. 

MR. GALLIHER:  Yes.  The only other thing I'd ask is can 

we still have, like, a two-week deadline to produce the unredacted 

reports? 

DISCOVERY COMMISSIONER:  Well, I'm going to provide 

alternative relief pursuant to EDCR 2.34(e) to Mr. Royal, because 

he's waiting from a final -- for a final order from Judge Delaney 

from yesterday, I believe.  And so I'm going to provide him relief 

that those do not need to be produced until it has become a final 

order.  That may be after a writ, since he intends to -- he's already 

articulated that he intends to take it up. 

But pursuant to 2.34, he does not need to produce it until 

that has become a final order. 

MR. GALLIHER:  So can we have a date, then, after the 

order is signed? 

DISCOVERY COMMISSIONER:  Two weeks after the order 

is signed. 

MR. GALLIHER:  Okay.  

VEN 1961



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
41 

 
Shawna Ortega ▪ CET-562 ▪ Certified Electronic Transcriber ▪ 602.412.7667 

 
Case No. A-18-772761-C 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

DISCOVERY COMMISSIONER:  And the writ would stay 

that period of time. 

MR. ROYAL:  Okay.  Now, this is my last clarification, I 

want to make sure. 

DISCOVERY COMMISSIONER:  Okay. 

MR. ROYAL:  So it's five years to the present, casino level, 

marble floors, and not limited to the Grand Lux. 

DISCOVERY COMMISSIONER:  Yes. 

MR. ROYAL:  Okay.  And -- 

MR. GALLIHER:  Unredacted. 

MR. ROYAL:  Right.  Unredacted. 

DISCOVERY COMMISSIONER:  Unredacted. 

MR. ROYAL:  And the -- and we're going -- the subsequent 

incidents are because even if this is a transitory -- temporary 

transitory condition, he's got a punitive damage claim, and 

therefore, those are to be produced. 

DISCOVERY COMMISSIONER:  The transitory, I would not 

allow them, but because of the punitive allegations that have not -- 

that have survived now two Motions to Dismiss, I'm going to allow. 

MR. ROYAL:  I understand.  Okay.   

And to the -- is this an ongoing duty?  Do we have to -- I 

mean, when -- it says to the present, is it as of today?  Is this going 

to go on through trial?  Do I have to keep supplementing this 

response? 

DISCOVERY COMMISSIONER:  I think -- I would say 
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through today is probably -- or through the date of the production is 

probably sufficient. 

MR. GALLIHER:  And I'll -- I'm okay with through the date 

of production. 

DISCOVERY COMMISSIONER:  All right.  

MR. ROYAL:  Thank you. 

MR. GALLIHER:  Thank you. 

DISCOVERY COMMISSIONER:  Thank you.  Have a great 

day, both of you. 

MR. ROYAL:  So Mr. Galliher will prepare or -- did I -- I'm 

sorry, I totally missed that.  Who's -- 

DISCOVERY COMMISSIONER:  You know, I didn't say.  

You know, since his is really all part of yours, I'm going to say -- I'm 

going to ask you, Mr. Royal, to prepare the report and 

recommendation.   

MR. ROYAL:  Okay.  Thank you. 

/ / / 

/ / / 

/ / / 

/ / / 
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DISCOVERY COMMISSIONER:  And please have that 

submitted to Mr. Galliher for his review as to form and content and 

have it submitted to me within 14 days. 

MR. GALLIHER:  Thank you.  

DISCOVERY COMMISSIONER:  I am -- thank you.  

[Proceeding concluded at 11:18 a.m.] 

/ / / 
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LAS VEGAS, NEVADA, WEDNESDAY, SEPTEMBER 18, 2019  

[Proceeding commenced at 10:32 a.m.] 

 

DISCOVERY COMMISSIONER:  Sekera versus Venetian. 

MR. GALLIHER:  Good morning, Commissioner.  Keith 

Galliher on behalf of the plaintiff. 

DISCOVERY COMMISSIONER:  Good morning. 

MR. ROYAL:  Mike Royal on behalf of Defendants, Your 

Honor. 

DISCOVERY COMMISSIONER:  All right.  We have 

Plaintiffs' Motion to Compel Testimony and Documents.  The 

Countermotion to Strike False Accusations levied by Plaintiff is off 

calendar, as it does not relate to the motion under EDCR 2.20(f).  So 

I'm not going to consider the countermotion today.   

So we've got Plaintiffs' Motion to Compel Testimony and 

Defendants' Motion for Protective Order.  Where do you guys want 

to start? 

MR. ROYAL:  I'd like to start with the protective order, 

since we filed it first.  

DISCOVERY COMMISSIONER:  Okay. 

MR. ROYAL:  I mean, I -- 

MR. GALLIHER:  Actually, I don't care.  If he wants to start, 

it's fine with me. 

DISCOVERY COMMISSIONER:  All right.  

MR. ROYAL:  We're both going to, you know, get our -- 
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DISCOVERY COMMISSIONER:  We're going to get to all of 

it, so -- 

MR. GALLIHER:  We'll do what we do. 

DISCOVERY COMMISSIONER:  Yeah, so -- and maybe it 

would be helpful for me to start by saying Judge Delaney has 

already made specific rulings in this case that I intend to follow.  

Obviously, they were inconsistent with the rulings that I made.  But 

is -- as she is the trial judge, her rulings are, for now, the law of the 

case, and so we're going to comply with what she said. 

So with regard to Defendants’ Motion for Protective 

Order, as to Plaintiffs' Request for Production, I don't -- of the 

incident reports from May 1999 to the present, I am -- with that said, 

that we're going to follow what she's instructed, I will 

provide 2.34(e) relief if requested by Defendant to -- that you don't 

have to produce anything until it becomes an order of the Court, 

this Motion for Protective Order.   

So with that said, why don't I give you a chance to 

proceed. 

MR. ROYAL:  Okay.  Thank you, Your Honor. 

You've -- first of all, by -- you've indicated that we're being 

asked to produce documents from May 1999 to the present.  This is 

a slip-and-fall.  It's a very typical slip-and-fall case.  It's very simple 

negligence case.  The plaintiff worked in the Venetian premises for 

almost a year.  Prior to the incident, she walked across this area 

safely hundreds of times according to her own testimony.  She 
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never had any issues until November 4, 2016, when, according to 

her and according to her counsel, she came into contact with a 

foreign substance on the floor, which caused her to slip and fall. 

So this is a case that is -- that relates -- that arises from a 

temporary transitory condition.  She -- according to their own 

experts, the floor is safe when it's dry.  Their only issue is 

something gets introduced to it, then it becomes a slip hazard, and 

that's why they claim the plaintiff slipped and fell. 

To this point, we've produced -- we have produced 68 -- to 

my count, 66 to 68, I've -- of prior incident reports going back three 

years.  Which, by the way, we produced, which are outside the area 

of the incident.  This incident occurred in the Grand Lux area, and 

according to their expert, Tom Jennings, he is in possession of 196 

prior incidents occurring, according to his trial -- or deposition 

testimony, occurring strictly within the Grand Lux area. 

DISCOVERY COMMISSIONER:  All that 196 are in the 

Grand Lux area? 

MR. ROYAL:  That was his testimony.  That was his 

testimony. 

DISCOVERY COMMISSIONER:  Okay. 

MR. ROYAL:  Okay.  Now, he didn't produce any of the 

documents that he said that he looked at to come to that conclusion 

and to put that down in his May 30, 2019, report. 

DISCOVERY COMMISSIONER:  Because I thought the 196 

was a spreadsheet that you provided. 
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MR. ROYAL:  No. 

DISCOVERY COMMISSIONER:  No?  Okay. 

MR. ROYAL:  That's not correct. 

DISCOVERY COMMISSIONER:  All right. 

MR. ROYAL:  The -- 

MR. GALLIHER:  We -- just let me interrupt for a minute. 

We provided the spreadsheet to Mr. Jennings. 

DISCOVERY COMMISSIONER:  Okay. 

MR. GALLIHER:  He testified at deposition that reviewed 

the spreadsheet. 

MR. ROYAL:  Well, he testified that he got something from 

Mr. Galliher's office that he reviewed -- that he reviewed it, that he 

didn't save it, and he didn't bring it with him to his deposition.  I 

didn't have an opportunity to review it with him, because he wasn't 

clear on everything other than he said they all occurred in this area, 

in this Grand Lux area. 

Now, I subsequently got the spreadsheet from 

Mr. Galliher, looked at those 196, if you take out -- there's a whole 

bunch of duplicates and so forth from things we had already 

produced and with some -- they're not in addition to the 68, for 

example.  But I could only come up with eight that say Grand Lux -- 

that say Grand Lux.   

So I don't know where Mr. -- I don't know if he looked at a 

different list.  I don't know what information that they have.  All I'm 

saying is we have produced let's say 68 prior incident reports going 
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back three years preceding the incident, which are not limited to the 

Grand Lux area.  They are -- they go to the Grand Hall or to areas -- 

other areas on the casino level. 

They -- what they want, what they're asking for, 

essentially, is any kind of a slip-and-fall involving the marble floors 

in common areas anywhere within the property.  And we think 

that's -- we just think that's -- it's asking too much, especially when 

you're going back to 1999. 

If you -- 

DISCOVERY COMMISSIONER:  Well, I'm going to limit -- if 

it'll -- I mean, I'm going to tell you this now.  I'm going to limit it to 

five years before the incident at issue. 

MR. ROYAL:  That would be -- 

DISCOVERY COMMISSIONER:  Well, let me let 

Mr. Galliher speak to that, because he looks like he's about to burst.  

So -- 

MR. GALLIHER:  I'm not -- no, I'm not ready to burst. 

DISCOVERY COMMISSIONER:  Okay. 

MR. GALLIHER:  I am far too old to burst. 

DISCOVERY COMMISSIONER:  Okay. 

MR. GALLIHER:  Yeah, well, obviously, we're going to 

have a problem with that order. 

DISCOVERY COMMISSIONER:  Okay. 

MR. GALLIHER:  Because as we pointed out in our points 

and authorities, there's testimony from a casino executive at 
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Venetian, that approximately one year after the Palazzo opened, 

which would be about 2009, the Venetian actually tore up carpet on 

the floors in their casino and replaced the carpet with marble. 

So, quite obviously, if there are a number of falls before 

this happened, and we believe there are a large number of falls that 

occurred on marble floors that are wet -- and by the way, that's the 

issue here.  This is not a transient condition.  This has already been 

established in the case.  And what bothers me about the argument 

is Mr. Royal's rearguing things that have already been argued 

before the district judge, who has -- sustained, first of all, our 

Motion to Amend, to include the claim for punitive damages, and 

twice now, that decision has been attacked by Venetian.  Both times 

Judge Delaney had upheld her initial decision.  So we now have a 

viable claim for punitive damages, and she said that discovery will 

continue on the punitive damage claim.  Which is what we're trying 

to do. 

DISCOVERY COMMISSIONER:  Okay. 

MR. GALLIHER:  So if we can establish that the Venetian, 

when it was built in 1999, when they installed these marble floors, 

and we have a history of a large number of falls on these marble 

floors -- and by the way, the marble floors are all uniform.  There's 

no difference between the marble in the lobby versus the marble in 

the front of the Grand Lux Cafe, versus the marble in the casino.  

The marble is the same color, the same consistency, it's the same 

floor. 
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DISCOVERY COMMISSIONER:  Did this incident occur in 

the area in front of the Grand Lux Cafe? 

MR. GALLIHER:  Yes. 

DISCOVERY COMMISSIONER:  Okay. 

MR. GALLIHER:  And that is a marble floor. 

DISCOVERY COMMISSIONER:  Okay. 

MR. GALLIHER:  And, of course, our position is that 

marble is marble, and there's no difference in the flooring.  So all 

falls that occur on these marble floors when people come into 

contact with wet substances, are relevant to the issue of punitive 

damages.  So if we are able to establish, for example, if there 

are 100, 200, 300 falls on these marble floors between 1999, when 

the hotel was built, and 2009, when the Venetian made a conscious 

decision to tear up the carpet and replace it with marble, don't you 

think that provides a predicate for punitive damages?  It shows 

conscious disregard for the safety of its customers. 

Therefore, it's not only relevant, it's clearly discoverable.  

Because we are -- we have a punitive damage claim.  The Venetian 

keeps wanting to limit us in terms of our discovery, but as we 

pointed out in our briefing punitive damage claim opens up the 

whole group of possibilities for us to try to prove our punitive 

damages, and that includes going back to the time the hotel was 

built and these floors were installed in the first place. 

But the other thing that's bothering me is that we -- the 

unredacted incident reports for the three years prior were ordered 
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by Judge Delaney back in May.  We still don't have them.  And 

we've had motion practice after motion practice, Motion to Rehear, 

Motion for Leave for -- to Rehear.  And Judge Delaney had 

remained consistent and she has said, Venetian, you need to 

produce the unredacted incident reports.  

The only thing that she said that should not be in the 

report is a date of birth and a Social Security number, and that 

information's not in the report anyway.  So we're entitled to that 

information.  It's now a filed order from Judge Delaney.  There's no 

other way for the Venetian to attack it.  So that's why it's a shame 

that we have to file a Motion to Compel after we've had a decision 

from the district judge several times now giving us the right to the 

unredacted reports. 

And the other issue, of course, is -- that we've raised, is 

that we want to do a 30(b)(6) deposition.  And we want to find out 

what the Venetian knew about the safety of its floors and when they 

knew it.  And that is relevant to the punitive damage claim. 

Just as the subsequent incident reports are relevant to the 

punitive damage claim.  We've given the Court a lot of case 

authority to support our position.  I haven't seen anything that does 

not support our position.  We've even given you a Nevada Supreme 

Court case that says subsequent incidents are relevant, not only to 

the question of notice, but certainly relevant in connection with the 

punitive damage claim. 

So I don't know, tell you the truth, I'm not sure why we're 
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here other than the fact that we keep, you know, requesting, 

requesting, requesting, and we keep getting No, we're not giving it 

to you.  No, we're not giving it to you.  File a motion, file a motion.  

So we're here. 

DISCOVERY COMMISSIONER:  Well, to the extent that you 

already had an order from Judge Delaney, rather than a Motion to 

Compel before me, I would recommend that it be refiled as -- I 

mean, you can file an order to show cause -- a Motion for an Order 

to Show Cause before the judge.  I mean, I'm not going to reverse 

Judge Delaney on matters she's already determined in this case. 

MR. GALLIHER:  Well, I'm not asking you to do that.  What 

I'm asking is -- 

DISCOVERY COMMISSIONER:  I know you're not. 

MR. GALLIHER:  No. 

DISCOVERY COMMISSIONER:  But I'm just telling you I'm 

not going to. 

MR. GALLIHER:  No. 

DISCOVERY COMMISSIONER:  She's the judge in the 

case. 

MR. GALLIHER:  Right. 

DISCOVERY COMMISSIONER:  And so if she's already 

overruled my recommendation, I'm going to follow what she's 

done.  And so if you -- rather than moving --  

MR. GALLIHER:  But you can set a deadline. 

DISCOVERY COMMISSIONER:  I'm sorry? 
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MR. GALLIHER:  But you can set a deadline for the 

production of the reports, which is what I'm asking you to do. 

DISCOVERY COMMISSIONER:  Oh, that wasn't already 

done initially? 

MR. GALLIHER:  No. 

DISCOVERY COMMISSIONER:  Okay. 

MR. GALLIHER:  No.  And so I'm asking you to set a 

deadline.  And certainly they produced the redacted report, so they 

have them. 

DISCOVERY COMMISSIONER:  Okay. 

MR. GALLIHER:  So all we're asking for is the unredacted 

reports, and I'm asking you to set a deadline, say two weeks from 

now, when these reports -- 

DISCOVERY COMMISSIONER:  Okay.  Well, now we're 

getting into the Motion to Compel. 

MR. GALLIHER:  Okay. 

DISCOVERY COMMISSIONER:  I haven't given counsel an 

opportunity -- 

MR. GALLIHER:  Understood. 

DISCOVERY COMMISSIONER:  -- to finish his Motion for 

Protection.  So. 

MR. GALLIHER:  I'll sit down and shut up. 

MR. ROYAL:  We were in front of Judge Delaney on 

May 14th.  She did not -- the order related to that -- his objection 

was not filed by the Court until July 31st. 
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DISCOVERY COMMISSIONER:  Well, there's still an order 

that it hasn't been filed, isn't it?  From the Motion for 

Reconsideration. 

MR. ROYAL:  Well, there was -- well, I filed a Motion for 

Reconsideration on OSC.  Mr. Galliher, she set on a date -- or he -- 

they were in trial and he asked that we continue it.  So we 

continued it out for, it turned out, about 30 days.  We just had that 

hearing yesterday in front of the Court. 

And during that particular discussion or hearing, she did 

not grant leave for the consideration.  But we did -- she did suggest 

that we file a writ, which is what we are in the process of doing at 

this point. 

DISCOVERY COMMISSIONER:  Okay. 

MR. ROYAL:  And so it's not as though we're -- it's not as 

though we're just defiant, you know, with respect to the district 

judge.  This was in front of the district judge yesterday.  And so 

Mr. Galliher certainly could have brought this up and had this 

discussion and asked the judge to provide a deadline yesterday.   

I would like to say, you know, something about -- 

something about these motions that have been in front of the judge 

with respect to punitive damages.  I mean, she's just -- she has just 

ruled that they were allowed to amend the complaint to add 

punitive damages claim.  She never said, has never said that this -- 

or established that this is anything other than a transient -- a 

temporary transient condition.   
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And so to the extent that counsel is suggesting that to the 

Court today, that's not correct.  She's just simply said -- Tom 

Jennings, again, their expert has said, I've got 196 incident reports 

that occurred within a four-and-a-half-year period in the Grand Lux 

area.  I'm not sure what it is, what more they need.  But there is no 

evidence that there was ever any carpet in the area of the Grand 

Lux Cafe rotunda. 

DISCOVERY COMMISSIONER:  So that's not the area 

where it was ripped out. 

MR. ROYAL:  Right. 

DISCOVERY COMMISSIONER:  Okay. 

MR. ROYAL:  That's correct.   

And so, further, Mr. Jennings testified he's an expert on 

another slip-and-fall case that occurred within 80 to 100 feet of this 

particular accident, also in the Grand Lux area.  He testified that his 

findings on that particular area of the marble floor were much 

different than they were on our floor.  And when I asked him about, 

Well, why would that be different?  And he gave all kinds of reasons 

from care of the floor to amount of traffic and so forth. 

So what Mr. Galliher's suggesting, that the floor's the 

same everywhere and it's going to test the same everywhere, I 

mean, that's just not -- that's not accurate. 

What we're really looking for from the Court is some 

direction, some relief, so that we can go -- for example, we had 

this 30(b)(6) -- they set this 30(b)(6) deposition with 18 topics that 
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I've gone through with the Court. 

DISCOVERY COMMISSIONER:  Okay. 

MR. ROYAL:  Topics 6 to 18 all relate to management of 

the computer system going back to 1999.  What kind of -- who 

manages the system internally, externally, consultants and so forth, 

employees, who's involved with all this.  It's extremely broad. 

They -- and one of the things that I expect counsel will say 

is that, Well, we can't trust them.  We can't trust the Venetian, 

because they've withheld report, they've withheld information from 

us.  And the Court will recall that previously when they brought a 

motion, they very inaccurately represented to the Court that we did 

not disclose 65 reports over the same period of time of those 66 

and 68 reports that we previously produced.  And then they had to 

come and say -- and advise the Court, okay, we're sorry, that's not 

accurate.   

So they're not here today saying that they have any 

evidence that we're not producing documents, that we're doing 

something improper.  We have produced 68 prior incident reports 

that are outside -- that are within and outside the Grand Lux area.  

What we're asking the Court is just limit the scope in the area where 

this occurred, limit it to five years, and we're fine.  And we have no 

problem with that. 

Now, is -- with respect to some of these other things, the 

carpeting, I mean, they're asking for -- 

DISCOVERY COMMISSIONER:  Well, let's go through the 
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issues and I'll give you my recommendation and if you want to both 

discuss it, we can.   

But with regard to Plaintiffs' Demand for Information 

Related to Incidents from May 1999 to the Present, I am going to 

protect that as written, but I think it's appropriate for -- given Judge 

Delaney's rulings, for Defendant to provide, from 

November 4th, 2011, to the present.  Counsel in his affidavit stated 

that there was no water at the scene.  And so I think that that -- with 

a permanent condition, which I think is, you know, if there's no 

water, it's not a transient condition, it's a permanent condition, that 

I think they're entitled to prior and subsequent.  So I think for five 

years -- 

MR. ROYAL:  But, Your Honor, that's -- 

DISCOVERY COMMISSIONER:  -- prior to the present time.  

MR. ROYAL:  -- that's not their claim.  Their claim is that 

there was water there.  They have a witness who says there was 

water there.  Just -- by the mere fact that we dispute their report 

doesn't mean -- I mean, the complaint itself says that there was a 

liquid substance.  That doesn't -- just because we dispute their facts 

doesn't turn it into a permanent condition.  They have a witness, 

Gary Schulman, who they -- who says, I saw it there. 

And the plaintiff, in her own deposition testimony, I 

slipped.  Not only did she slip, but her pants were wet.  So it's not 

their contention that there was nothing there.  The fact that we 

dispute it doesn't turn it into a permanent condition and certainly 
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shouldn't burden my client from having -- from now he has to 

produce subsequent incident reports. 

DISCOVERY COMMISSIONER:  Mr. Galliher? 

MR. GALLIHER:  My goodness, the law's so clear.  We 

have a punitive damage claim.  It needs to be recognized by 

Venetian.  It's a punitive damage claim that's going to survive up 

until the time of trial.  Now, whether it survives trial, I don't know, 

because we haven't discovered it yet.  But the case law makes it 

very clear.  Subsequent incident reports are discoverable and even 

admissible when you have a punitive damage claim.  So that 

should be the end of the argument. 

MR. ROYAL:  That -- 

DISCOVERY COMMISSIONER:  Okay.  I'm going to -- my 

recommendation is going to be from November 4th, 2011, to the 

present, the reports.  And because Judge Delaney had -- her ruling 

has been that they be unredacted, so that's what it will be. 

With regard to number 2, Electronic Computer Data 

Information Related to Communications Pertaining to the Subject 

Floor with Consultants Other Than Experts Disclosed, Pursuant 

to 16.1.  I think that that is too vague.  I'm going to protect that as 

written.  If there's some kind of alternative -- so I'm going to grant 

the motion as to that request.   

If there's some alternative relief we can craft, I'm willing to 

entertain that, Mr. Galliher.  But I think -- I'm not even sure what 

you're asking for there.  Consulting experts, I'm not giving you that 
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information. 

MR. GALLIHER:  Understood.  And I -- we don't want 

consulting experts. 

DISCOVERY COMMISSIONER:  So what -- well, because 

you said with consultants other than experts disclosed pursuant to 

NRCP 16.1.   

MR. GALLIHER:  Here’s what – 

DISCOVERY COMMISSIONER:  It sounds like you're 

asking for consulting experts. 

MR. GALLIHER:  Yeah.  Here's what we don't know.  I 

mean, we've got -- 

DISCOVERY COMMISSIONER:  What do you want?  And 

let's see if we can craft it -- 

MR. GALLIHER:  What I want -- 

DISCOVERY COMMISSIONER:  Yes. 

MR. GALLIHER:  -- is this.  The Venetian, we're talking 

about what a great burden it is for the Venetian to produce this 

information.  They have a computerized system.  My recall, it's 

called Alliance.   

DISCOVERY COMMISSIONER:  Okay. 

MR. GALLIHER:  It's been identified by a PMK in a 

deposition of the Venetian.  And according to the PMK, every single 

bit of information regarding what we're looking for is contained on 

that computer system.  And it can be accessed with the push of a 

button. 
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So if that is true, we'd be -- 

DISCOVERY COMMISSIONER:  That seems a little 

oversimplified in my experience.  But in any event, I'm listening. 

MR. GALLIHER:  All right.  Again, I'm not a computer whiz.  

All I know is that it was -- according to this PMK person, it can be 

accessed very quickly. 

DISCOVERY COMMISSIONER:  Okay. 

MR. GALLIHER:  And if that's the case, I'll be more than 

happy with that information from the computer system.  And again, 

we're going to quarrel -- 

DISCOVERY COMMISSIONER:  Regarding what?  What 

information in the computer system?  Because you've asked for 

electronic computer data information related to communications 

pertaining to the subject flooring with consultants other than 

experts disclosed pursuant to NRCP 16.1. 

MR. GALLIHER:  Well, first of all, I don't know -- when we 

talk about consultants, I do not know whether the Venetian has had 

someone examine their floors and say, Look, there's a problem with 

these floors.  I have recommendations to make concerning how we 

can make them safer.  I don't know whether that's happened, 

because that information has not been disclosed.  We've requested 

it. 

So when we talk about -- I'm not talking about consulting 

experts; I'm talking about the Venetian hiring somebody that knows 

floors to come in, look at the floors, and say, Okay, what can we do 
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improve these floors and make them safer for our customers and 

guests?  And if they haven't hired somebody to do that, very simple 

response:  We haven't hired anybody. 

If they have, that's not consulting expert stuff; that is 

simply business situation where they hired someone to look at their 

floors, and I'm entitled to find out whether that person that was 

hired came to the Venetian management and said, These marble 

floors are a problem.  I recommend either, A, they be taken out and 

replaced with something safer, or, B, there are some substances out 

there that we can use to coat the floors to make them safer.  

I don't know whether any of that's happened, because 

that's why we've made that request. 

DISCOVERY COMMISSIONER:  Okay.  Mr. Royal? 

MR. ROYAL:  We already went through something like this 

with Mr. Elliott.  And the Court will recall that they made these kind 

of allegations that Mr. Elliott was going to provide this kind of 

testimony.  The very kind of testimony.  Then we got his deposition 

and found out that he didn't -- that that wasn't the case at all, that 

he thought the Venetian -- and this was in 2009, and he thought the 

Venetian floors were fine, were -- in fact, they were exemplary.  

That was his testimony in that particular deposition. 

I don't know what it is, necessarily, that he's asking for 

and I agree that it's vague.  I'm not aware -- I can't -- I don't know 

who to bring to put on and present. 

DISCOVERY COMMISSIONER:  I'm going to protect this as 
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written.  I think it's overly vague.  If you want to depose someone, 

any -- I mean, if you want to craft something that says, like, any 

person who has knowledge that an expert told you to do X, Y, or Z 

to your floors, put -- it needs to be tailored to -- because as it's 

written, I think it's overly broad and vague, and I'm going to protect 

Number 2 as written. 

MR. GALLIHER:  We'll try to fine tune it. 

DISCOVERY COMMISSIONER:  Okay.  So fine tune it, try 

to work together on it. 

Number 3, Information Related to the Testing, Replacing 

Rlooring that is Not Within the Grand Lux Rotunda Area Where the 

Incident Occurred, all right.  If testing occurred in the Grand Lux 

area anytime between 2011 to the present, I'm going to allow it.  

But not if it's in an area that's not at issue in this litigation. 

MR. GALLIHER:  So that would include all the remaining 

marble floors at the Venetian? 

DISCOVERY COMMISSIONER:  Yes.  

MR. GALLIHER:  Okay. 

DISCOVERY COMMISSIONER:  I think any testing that was 

done in the Grand Lux area for -- be prepared to testify regarding 

any testing that was done in the Grand Lux area from 2011 – I’m 

sorry, till 2016. 

MR. ROYAL:  Okay.  Testing done from November 4, 2011 

to -- 

DISCOVERY COMMISSIONER:  To the date of the incident 
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at issue. 

MR. ROYAL:  And -- okay.  And I want to make sure I'm 

clear on the record, it's the Grand Lux area? 

DISCOVERY COMMISSIONER:  Well, what are -- where -- 

the incident area, is that the -- 

MR. ROYAL:  That's the -- it's called the Grand Lux 

rotunda. 

DISCOVERY COMMISSIONER:  Okay.  The Grand Lux 

rotunda.  Anything that was done in that area.  Okay?  

Information About Casino Flooring Changes on or 

About 2008 Which Did Not -- okay.  And Defendant's position is that 

this did not impact the subject area.  If there were not -- if there 

were not changes made -- were there any changes made to the area 

where the impact -- or where the incident occurred? 

MR. GALLIHER:  We don't know that yet, because we 

haven't been able to depose the person to find out exactly where 

the carpet was taken up and the marble was replaced. 

MR. ROYAL:  There's no testimony whatsoever that there 

was ever any carpeting in the Grand Lux rotunda.  It's always been 

marble.  The testimony he's referring to is testimony by someone 

who worked in the casino area.  This is not the casino area.  This is 

the Grand Lux rotunda. 

DISCOVERY COMMISSIONER:  Okay.  I think that that's 

better.  I'm going to protect that.  I think that a better way to get at 

that discovery would be to ask questions regarding whether the 
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area at issue had ever been remodeled or had ever previously had 

carpet in it.  So I'm going to protect 4. 

Number 5, there is no -- I'm going to allow -- because 

discovery has already included reports -- so this is dealing with an 

order limiting the scope of Plaintiffs’ discovery to the Grand Lux 

rotunda area where the subject incident occurred.  I am going to 

allow any prior or subsequent reports that deal with slips and falls 

on the marble flooring. 

MR. ROYAL:  Within the Grand Lux area? 

DISCOVERY COMMISSIONER:  Within -- I'm going to let 

Mr. Galliher speak to that. 

MR. GALLIHER:  Well, as I -- 

DISCOVERY COMMISSIONER:  They've already been 

produced.  I mean, the documents have already been produced -- 

MR. GALLIHER:  Yes. 

DISCOVERY COMMISSIONER:  -- to my understanding. 

MR. GALLIHER:  Some of them have.  And we -- we're not 

sure how many more exist.  But, certainly, we have requested all of 

the others, however many there may be.  And the documents that 

have been produced already include slips and falls on marble 

flooring. 

DISCOVERY COMMISSIONER:  Okay. 

MR. GALLIHER:  And that's exactly what we're looking for. 

DISCOVERY COMMISSIONER:  And that's what the prior 

ruling was in this case.  So I am going to allow it to be any incident 
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reports -- limited to the five years prior, going backwards, any 

incident -- prior incident reports five years prior to the present time 

for slips and falls on marble flooring at the Venetian. 

MR. ROYAL:  Well, Your Honor, I want to make sure I'm 

clear.  I thought your initial order was that it was limited to the 

Grand Lux area.  And this -- what you just said is all encompassing 

of the entire property. 

DISCOVERY COMMISSIONER:  Okay.  Yeah.  To the 

Grand -- I'm sorry, to the Grand Lux rotunda. 

MR. GALLIHER:  So you're not going to give us the reports 

regarding all of the other marble flooring? 

DISCOVERY COMMISSIONER:  Just to the area, to this 

Grand Lux marble flooring.  I think that that's -- but you've 

already -- my understanding is you've already were produced the 

reports -- 

MR. ROYAL:  We -- 

DISCOVERY COMMISSIONER:  -- for all the marble 

flooring. 

MR. GALLIHER:  They have.  Well -- 

MR. ROYAL:  Well -- 

MR. GALLIHER:  -- we don't know what they produced, but 

they produced floor falls -- 

DISCOVERY COMMISSIONER:  Well, that was -- 

MR. GALLIHER:  -- in other areas of the hotel on marble 

flooring. 
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MR. ROYAL:  Okay.  Your Honor, they're asking for -- 

again, they claim to have 106 -- 90 -- 196 prior incident reports over 

a five-year period for just the Grand Lux.  Okay.  So we're saying 

okay, that's fine.  We'll go through and we'll find whatever we can, 

going back five years for the Grand Lux area. 

The fact is that when we initially -- when we initially did 

this, we limited it to the casino level.  And -- but, Your Honor, 

we've -- since then -- since then, Mr. Jennings has testified that his 

testing outside the Grand Lux area was way different than what we 

found in the Grand Lux area.  And so we're just asking the Court to 

limit it.  To limit it to five years within the Grand Lux area, the 

marble flooring there, and just -- 

DISCOVERY COMMISSIONER:  So Jennings has already -- 

their expert has already said that the testing is different in the 

Grand Lux area than the other areas of the marble flooring casinos? 

MR. ROYAL:  Than in other area of the marble floor, that's 

correct. 

MR. GALLIHER:  Yeah.  We're not in agreement with that.  

And unless -- it's interesting how this continues to be discussed.  

But Mr. Jennings made it very clear that he reviewed summaries of  

reports.  And it was his understanding that the summary reports 

had to do with the Grand Lux area; they don't.  He is now in the 

possession of the reports that have been produced, so he actually 

sees the actual reports, but he made it very clear.  I reviewed his 

summary. 
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DISCOVERY COMMISSIONER:  All right. 

MR. GALLIHER:  And he's going to clarify that. 

DISCOVERY COMMISSIONER:  The original 

recommendation was that -- the one that was objected to, and then 

Judge Delaney changed it to be unredacted, didn't that include all 

slips and falls on all marble flooring on the casino level? 

MR. GALLIHER:  It did. 

MR. ROYAL:  No, it did not, Your Honor. 

MR. GALLIHER:  Oh, it did too. 

MR. ROYAL:  Your Honor, I'd have to -- you know, I'd -- 

DISCOVERY COMMISSIONER:  All right.  I'm going to pull 

it up.  Just a second.  Because I'm not reversing what we've already 

decided. 

MR. GALLIHER:  Well, we wanted the reports -- we wanted 

the unredacted reports that were produced to us redacted, and 

those included falls on the casino floor. 

DISCOVERY COMMISSIONER:  Because I'm not changing 

from -- we're not rehashing what's already been decided in this 

case. 

MR. ROYAL:  Well, Your Honor, I'm not asking you to do 

that.  Because what he's asking for now is in addition to what we 

previously produced.  And we previously produced three years' 

worth of documents to counsel.  They were redacted. 

DISCOVERY COMMISSIONER:  Which now need to be 

unredacted -- 
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MR. ROYAL:  That's correct. 

DISCOVERY COMMISSIONER:  -- pursuant to what Judge 

Delaney has ordered. 

MR. ROYAL:  That's correct.  But now he's asking for 

something in addition.  He's asking for another two years' of 

documents and we're asking the Court to limit that.  That's a new 

ruling that has not been ruled on by this -- by the discovery 

commissioner or considered by the district court.  So we're asking 

that -- and now, Your Honor, you're also ordering that we produce 

not just two years before, but then everything up to the present.  

And so that's new. 

And so we're asking you to limit it to the Grand Lux area.  

And that would not be in any way -- it shouldn't have any impact on 

what you ordered previously as it relates to that three-year period. 

MR. GALLIHER:  And, of course, we respectfully disagree, 

because it should be -- we should have the order include all the 

marble flooring at the ground level at the Venetian, which is what 

was produced in the first place by the defense. 

MR. ROYAL:  And, by the way, they've never requested 

that.  They've never had that specific request.  

MR. GALLIHER:  Actually, we have. 

MR. ROYAL:  We provided that -- 

MR. GALLIHER:  Many times. 

MR. ROYAL:  -- as a courtesy.  What they asked for was 

everything within the property. 
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DISCOVERY COMMISSIONER:  Okay.  All right.  I'm going 

to limit it to the casino floor.  That's -- the Grand Lux is on the 

casino floor, correct? 

MR. GALLIHER:  Yes. 

DISCOVERY COMMISSIONER:  Okay.  I'm going to limit it 

to any slip-and-falls on the marble flooring on the casino level, five 

years prior to the present, and pursuant to Judge Delaney's ruling, 

unredacted.  Okay. 

MR. ROYAL:  Just -- Your Honor, can I just ask for 

clarification --  

Can I? 

MR. GALLIHER:  You -- go ahead. 

MR. ROYAL:  Okay.  Thank you. 

For clarification, the subsequent incidents that are being 

ordered that -- to be produced, is that based upon their punitive 

damages claim or is it based upon the Court's determination that 

it's -- 

DISCOVERY COMMISSIONER:  The punitive damages 

claim. 

MR. ROYAL:  Okay.  All right. 

DISCOVERY COMMISSIONER:  Which is still pending.  Is it 

still active -- an active claim? 

MR. GALLIHER:  Yes.  It survived two challenges from the 

Venetian.  The claim is still alive for sure. 

MR. ROYAL:  Okay.  It's a punitive damages claim based 
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on a negligence action of a temporary transient condition.  I just 

want to make sure that's clear in front of the Court.  This is not a 

products case, this is not a permanent condition-type case, this is a 

temporary transitory condition.  So I just want to make sure that's 

clear.  

DISCOVERY COMMISSIONER:  Well, I think it's unclear.  

Because you're saying that the slip-and-fall was on the flooring, 

you're saying with no water, they're saying there is water.  I mean, 

you've -- 

MR. ROYAL:  But it's -- but, Your Honor, their complaint, 

the complaint does not even make the allegation this is a 

permanent condition.  It is a slip-and-fall.  It is a foreign substance 

on the floor.  The fact -- again, we dispute facts -- 

DISCOVERY COMMISSIONER:  Which you dispute that 

there was.  So you're saying she slipped and fell on the perfectly 

dry floor, is that you're saying. 

MR. ROYAL:  I'm saying she slipped and fell for some 

reason other than, you know, I don't know why she slipped and fell.  

But -- 

DISCOVERY COMMISSIONER:  Well, your affidavit said 

there was no foreign substance on the floor. 

MR. ROYAL:  Well, that's my opinion.  But their experts 

have both testified that there was a foreign substance on the floor, 

Your Honor, both of them.  And, in fact, their testimony has been -- 

Dr. Baker and Mr.  Jennings both said there absolutely was 

VEN 2032



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
29 

 
Shawna Ortega ▪ CET-562 ▪ Certified Electronic Transcriber ▪ 602.412.7667 

 
Case No. A-18-772761-C 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

something on the floor.  There had to be something on the floor.  

That's their position. 

And so for counsel -- I just want to make sure it's very 

clear to the Court that this is an incident based upon their allegation 

that it's a foreign substance that caused her to slip and fall.  She 

walked through that area hundreds of -- 

DISCOVERY COMMISSIONER:  Well, I think it's your 

affidavit that's conflated the issue.  Because you're saying there 

absolutely wasn't a foreign substance on the floor, which makes 

that, then you're saying she slipped and fell on the way it is all the 

time. 

MR. ROYAL:  I -- what I've said, Your Honor, it's -- there is 

a disagreement, there's a dispute in the facts.  They've got an 

eyewitness.  The first person who was there on the scene who said 

there was a big puddle of water.  That's his testimony.  That's 

Mr. Schulman's testimony.  So we can't just pretend that that 

doesn't exist because we dispute the facts. 

And so this is a case based upon a foreign substance.  I 

just want to make it very clear that that is their claim, that's what 

their experts say, that's what their star witness says, that's what the 

plaintiff says.  The fact that we dispute it doesn't transform it into a 

permanent condition or nor should it entitle them to subsequent 

incident reports. 

I just want to make that clear, that's all. 

DISCOVERY COMMISSIONER:  Okay.  Mr. Galliher? 
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MR. GALLIHER:  Well, what's he's doing is misleading.  

Because, the bottom line is that -- you saw Commissioner Bulla's 

prior ruling against the Venetian, and she recognized, correctly, this 

is a continuing hazard.  This is not a transitory condition; that's 

Mr. Royal's spin on it.  The bottom line -- and -- 

DISCOVERY COMMISSIONER:  Well, he's saying it's not a 

transient condition -- 

MR. GALLIHER:  Well, but -- well, he is in his affidavit -- 

DISCOVERY COMMISSIONER:  -- because there was 

nothing there. 

MR. GALLIHER:  -- but -- 

DISCOVERY COMMISSIONER:  You're the one who's 

saying it is a transient condition. 

MR. GALLIHER:  No, no. 

DISCOVERY COMMISSIONER:  It's a little confusing.  

Usually, the defendant -- 

MR. GALLIHER:  That's not what I'm saying.  I'm saying 

it's not a transient condition.  It's a continuous hazard. 

DISCOVERY COMMISSIONER:  But you're saying there 

was water present, which is a transient condition. 

MR. GALLIHER:  But he's -- well, it's not a transient 

condition if it's on an inherently dangerous floor.  That's entirely 

different, as Commissioner Bulla recognized.  That's not the same 

thing.  And, by the way, Judge Delaney -- 

DISCOVERY COMMISSIONER:  Well, I disagree. 
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MR. GALLIHER:  -- recognized it, as well. 

DISCOVERY COMMISSIONER:  I disagree. 

MR. GALLIHER:  Well -- 

DISCOVERY COMMISSIONER:  In my mind, if there's 

water present, it's a transient condition.  If someone slips and falls 

on a floor that you're saying is always dangerous, whether it's dry, 

wet -- when it's dry, then that would be a different conversation 

we're having. 

MR. GALLIHER:  But we're not saying that, and we haven't 

said that.  That's what Mr. Royal just said in his affidavit. 

DISCOVERY COMMISSIONER:  Mr. Royal's saying it. 

MR. GALLIHER:  I know. 

DISCOVERY COMMISSIONER:  Which is making this -- 

that's what's conflating the whole issue. 

MR. GALLIHER:  It -- well, that much I understand.  Bottom 

line is that he's also presented his share of Venetian employees 

who have testified that the floor was dry.  So, all right, so we have a 

contested issue.  It's a jury argument.  That's what it is.  It's 

something we present at trial.  But it should not affect our ability to 

discover our case.  And that's what we're doing at this juncture, 

we're trying to discover the case, particularly our punitive damage 

claim, and we've cited cases all over the place in our motion 

practice that supports what we're doing here. 

DISCOVERY COMMISSIONER:  Okay.  Mr. Royal? 

MR. ROYAL:  The plaintiff says it's -- it was due to a 
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foreign substance in the complaint.  Even in the amended 

complaint it says that she slipped and fell due to a foreign 

substance.  She testified she slipped and fell due to a foreign 

substance. 

Other witnesses at the scene, Mr. Schulman, testified he 

saw -- he is the one person who did see it, and that's his testimony.  

And so, you know, I have a right to dispute the facts, Your Honor, 

but their own experts say there was water on the floor.  And that's 

what caused the fall. 

They didn't say -- they haven't testified that this is a 

dangerous floor that caused her to fall because it was dry; they say 

she slipped and fell because it was wet. 

Mr. Jennings actually testified it's a safe floor when it's 

dry.  He tested it that way.  It doesn't become dangerous, in his 

opinion, until it becomes wet.  That is the -- 

DISCOVERY COMMISSIONER:  Okay. 

MR. ROYAL:  And therefore, it is a temporary transitory 

condition.  That's the issue. 

DISCOVERY COMMISSIONER:  But the punitive damage 

claims -- 

MR. GALLIHER:  I'm not going to bounce up and down. 

DISCOVERY COMMISSIONER:  The punitive damage -- 

you guys can stay seated -- the punitive damage claim is still at 

issue.  And because of the punitive damage claim, I'm going to 

allow the subsequent reports.  
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MR. ROYAL:  Okay.  Thank you.  

DISCOVERY COMMISSIONER:  All right.  You’re 

requesting protection -- no, you're moving for an order, Defendants, 

directing Plaintiff to produce all information of prior incidents 

provided to Tom Jennings.  Hasn't he already provided the 

e-mailed spreadsheets -- the e-mailed spreadsheet that he 

reviewed? 

MR. ROYAL:  The e-mails -- what I received was not what 

Mr. Jennings described.  That's all.  That's not what he described. 

DISCOVERY COMMISSIONER:  Okay.  

MR. GALLIHER:  I don't agree with that. 

MR. ROYAL:  Well, you weren’t at the deposition -- 

DISCOVERY COMMISSIONER:  Okay.  Then I'm -- Tom 

Jennings is directed to produce all information of prior incidents 

that were provided to him and he reviewed prior to issuing his 

opinions. 

MR. GALLIHER:  And we have no problem with that. 

DISCOVERY COMMISSIONER:  Okay.  Defendants are 

moving for an order that Plaintiff provide copies of all prior 

incidents reports in her possession not produced to Defendants.   

Counsel? 

MR. ROYAL:  They've got this -- they've got these 196 

reports, they produced those to the expert -- 

DISCOVERY COMMISSIONER:  Do you have 196 reports, 

Mr. -- 
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MR. GALLIHER:  No, actually, we don't. 

DISCOVERY COMMISSIONER:  -- Galliher? 

MR. GALLIHER:  We have quite a few reports we've 

collected in the case from other counsel, as well.  We don't have all 

of those 196, because I understand from Mr. Bochanis’s office that 

he may not have been able to give those to us.  So we don't have 

all of them.   

However, these are the Venetian's reports. 

DISCOVERY COMMISSIONER:  Okay. 

MR. GALLIHER:  So are they asking us to -- 

DISCOVERY COMMISSIONER:  But if you're using them 

for impeachment purposes, I mean, you have them.  If you have 

them, produce them to Defendants. 

MR. GALLIHER:  We'll be happy to do that. 

DISCOVERY COMMISSIONER:  Okay. 

MR. GALLIHER:  But again, that was not the -- from our 

standpoint, Commissioner, that was not a problem.  We can 

produce what we have. 

DISCOVERY COMMISSIONER:  All right. 

MR. GALLIHER:  But we pointed out that Venetian, 

basically, is asking us to produce the reports that they produced in 

other litigation. 

DISCOVERY COMMISSIONER:  Well, any reports, any 

prior incident reports in Defendant -- I'm sorry, in Plaintiffs' 

possession must be produced to Defendants. 
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And Number 8, Defendants are -- that's on my list, 

anyway.  I don't know if it's Number 8 on yours.  My -- I have 

written down, For Leave to Retake Mr. Jennings' Deposition for One 

Hour, With Plaintiff Bearing All Costs.  That's quite an ask. 

Mr. Royal? 

MR. ROYAL:  I only want that because he didn't have 

that -- any of that information present.  I wasn't able to 

cross-examine him on these prior incidents. 

DISCOVERY COMMISSIONER:  Okay. 

MR. ROYAL:  Which is a big deal.  I mean, he claims they 

were all there in the Grand Lux area, 196.  And I ask him -- I ask him, 

you know, How did you receive them?  What did they look like?  I 

would just like to be able to finish – to complete my examination of 

Mr. Jennings, which I could have done at the time had it been 

produced. 

MR. GALLIHER:  And I have no problem with the 

deposition.  But I do have a problem with having to pay for the 

deposition, because we didn't anything wrong. 

DISCOVERY COMMISSIONER:  Okay.  I -- 

MR. GALLIHER:  And of the 30(d)(2), they have not met the 

standard. 

DISCOVERY COMMISSIONER:  I am going to allow the 

deposition to continue.  I am not going to require Plaintiffs to pay 

for it, because if you had been able to continue, you would have 

had to pay for the continued time.  So there's really no prejudice to 
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the defendant for having you pay for the deposition to go forward.  

Have we addressed everything now in your Motion for 

Protective Order and Motion to Compel?  

MR. ROYAL:  Well, we have -- and I may have missed this.  

The Topics 6 through 18 all relate to the computer data. 

DISCOVERY COMMISSIONER:  Okay.  What day was that 

filed?  I have to pull it up on here.  So which date was your motion 

filed?  This -- let's see. 

MR. ROYAL:  It was filed August 5th, 2019. 

DISCOVERY COMMISSIONER:  Let me just pull it up so I 

can look at the topics.  Okay.  And what page is that on? 

[Pause in proceedings.] 

MR. ROYAL:  Excuse me. 

DISCOVERY COMMISSIONER:  Or -- it's an exhibit?  

Page 22 of the motion?   

[Pause in proceedings.] 

DISCOVERY COMMISSIONER:  Okay.  I see it.  I'm here 

now.  6 through 18. 

MR. GALLIHER:  Is that where we are, page 22? 

DISCOVERY COMMISSIONER:  All right.  So -- 

MR. ROYAL:  I'm there.  I'm sorry. 

DISCOVERY COMMISSIONER:  The identity -- okay.  

Page -- I'm sorry, page 22:  

The identity of all employees who were responsible for 

managing and maintaining Venetian's technology 
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infrastructure. 

I think that's overly broad.  The technology infrastructure 

at the Venetian has far more components, I'm certain, than the 

communications area of the -- like, employee communications.  

What is it you're actually looking for?  Because their technology 

includes all of their security, all of their financial stuff, like, this 

needs to be tailored.   

So Topic Number 6 -- 

MR. GALLIHER:  Might I suggest this -- 

DISCOVERY COMMISSIONER:  Yes. 

MR. GALLIHER:  -- Commissioner, maybe to shortcut 

things with -- what we're really interested in is the information 

contained on the computerized Alliance system that the Venetian 

maintains.  All of this -- of the other topics here pertain to us trying 

to verify that information.  But I'm more than happy with simply an 

order that they produce the information on their Alliance system, 

by -- which, by the way, relates strictly to fall injury events or injury 

events. 

DISCOVERY COMMISSIONER:  So is the Alliance system 

their claims log system, for lack of a better word?  Like how they -- 

MR. GALLIHER:  That's -- 

DISCOVERY COMMISSIONER:  -- how they document 

injury incident claims in the casinos? 

MR. GALLIHER:  That's my understanding.  And it contains 

relevant information concerning those falls.  It may even contain 
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copies of the reports. 

DISCOVERY COMMISSIONER:  Okay.  So whey don't we 

just tailor it to be able to question the 30(b)(6) witness who has 

knowledge regarding the documenting of injuries and claims that 

occur in the Venetian casino property. 

MR. GALLIHER:  I'm fine with that. 

DISCOVERY COMMISSIONER:  And how those are 

electronically stored and can be searched and obtained.  Is that 

what you're looking for? 

MR. GALLIHER:  That's what I'm looking for. 

DISCOVERY COMMISSIONER:  Okay.  Does that take care 

of all of these different -- 6 through 18, if that's the topic? 

MR. GALLIHER:  It does.  It's actually a better idea than we 

had. 

DISCOVERY COMMISSIONER:  Well, I'm here to help. 

MR. ROYAL:  Yeah, as long as we're going to -- 

DISCOVERY COMMISSIONER:  If we're limiting it -- 

MR. ROYAL:  Are we going to limit it -- 

DISCOVERY COMMISSIONER:  We're limiting it to the 

person -- the 30(b)(6) witness who has knowledge of how the claims 

are reported, claims and injuries in the casino, the Venetian casino 

property are reported, documented, stored electronically, how they 

can be retrieved and identified.  Does that cover it? 

MR. GALLIHER:  Yes.  And hopefully there'll be a 

transcript, since my note-taking isn't so good. 
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MR. ROYAL:  Your Honor -- 

DISCOVERY COMMISSIONER:  And that will replace 

Topics 6 through 18. 

MR. ROYAL:  Right. 

MR. GALLIHER:  We're fine with that. 

MR. ROYAL:  Okay.  And that works.  Do we have a 

specified period of time? 

DISCOVERY COMMISSIONER:  The specified period of 

time would be five years prior to the incident to the present.  Okay.  

Does that cover everything then? 

MR. GALLIHER:  I think it does. 

DISCOVERY COMMISSIONER:  All right.  Now we just 

have one more motion, right?  Or are we -- is this -- 

MR. GALLIHER:  I think it -- 

DISCOVERY COMMISSIONER:  We covered everything in 

your -- 

MR. GALLIHER:  I think it covered our Motion to Compel, 

as well.  

DISCOVERY COMMISSIONER:  -- Motion to Compel? 

MR. GALLIHER:  Sure.  I think it covered that as well. 

DISCOVERY COMMISSIONER:  Okay.  Because -- pursuant 

to -- this was the Motion to Compel Testimony and Documents, 

Plaintiffs' Motion to Compel.  So just so we're clear on Defendants’ 

Motion for Protective Order is granted in part, denied in part as 

stated.   
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And with regard to Plaintiffs' Motion to Compel Testimony 

and Documents, it's granted in part, denied in part.  The judge has 

already -- the three main issues in that motion were the prior 

unredacted incident reports, which Judge Delaney has already 

determined, so those will be -- will be allowed.   

The 30(b)(6) we've handled, and the subsequent incident 

reports we've handled.  So that should take care of all of the Motion 

to Compel. 

MR. GALLIHER:  Yes.  The only other thing I'd ask is can 

we still have, like, a two-week deadline to produce the unredacted 

reports? 

DISCOVERY COMMISSIONER:  Well, I'm going to provide 

alternative relief pursuant to EDCR 2.34(e) to Mr. Royal, because 

he's waiting from a final -- for a final order from Judge Delaney 

from yesterday, I believe.  And so I'm going to provide him relief 

that those do not need to be produced until it has become a final 

order.  That may be after a writ, since he intends to -- he's already 

articulated that he intends to take it up. 

But pursuant to 2.34, he does not need to produce it until 

that has become a final order. 

MR. GALLIHER:  So can we have a date, then, after the 

order is signed? 

DISCOVERY COMMISSIONER:  Two weeks after the order 

is signed. 

MR. GALLIHER:  Okay.  
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DISCOVERY COMMISSIONER:  And the writ would stay 

that period of time. 

MR. ROYAL:  Okay.  Now, this is my last clarification, I 

want to make sure. 

DISCOVERY COMMISSIONER:  Okay. 

MR. ROYAL:  So it's five years to the present, casino level, 

marble floors, and not limited to the Grand Lux. 

DISCOVERY COMMISSIONER:  Yes. 

MR. ROYAL:  Okay.  And -- 

MR. GALLIHER:  Unredacted. 

MR. ROYAL:  Right.  Unredacted. 

DISCOVERY COMMISSIONER:  Unredacted. 

MR. ROYAL:  And the -- and we're going -- the subsequent 

incidents are because even if this is a transitory -- temporary 

transitory condition, he's got a punitive damage claim, and 

therefore, those are to be produced. 

DISCOVERY COMMISSIONER:  The transitory, I would not 

allow them, but because of the punitive allegations that have not -- 

that have survived now two Motions to Dismiss, I'm going to allow. 

MR. ROYAL:  I understand.  Okay.   

And to the -- is this an ongoing duty?  Do we have to -- I 

mean, when -- it says to the present, is it as of today?  Is this going 

to go on through trial?  Do I have to keep supplementing this 

response? 

DISCOVERY COMMISSIONER:  I think -- I would say 
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through today is probably -- or through the date of the production is 

probably sufficient. 

MR. GALLIHER:  And I'll -- I'm okay with through the date 

of production. 

DISCOVERY COMMISSIONER:  All right.  

MR. ROYAL:  Thank you. 

MR. GALLIHER:  Thank you. 

DISCOVERY COMMISSIONER:  Thank you.  Have a great 

day, both of you. 

MR. ROYAL:  So Mr. Galliher will prepare or -- did I -- I'm 

sorry, I totally missed that.  Who's -- 

DISCOVERY COMMISSIONER:  You know, I didn't say.  

You know, since his is really all part of yours, I'm going to say -- I'm 

going to ask you, Mr. Royal, to prepare the report and 

recommendation.   

MR. ROYAL:  Okay.  Thank you. 

/ / / 

/ / / 

/ / / 

/ / / 
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DISCOVERY COMMISSIONER:  And please have that 

submitted to Mr. Galliher for his review as to form and content and 

have it submitted to me within 14 days. 

MR. GALLIHER:  Thank you.  

DISCOVERY COMMISSIONER:  I am -- thank you.  

[Proceeding concluded at 11:18 a.m.] 

/ / / 
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Page 5
 1       HENDERSON, NEVADA, THURSDAY, MARCH 14, 2019;

 2                        10:00 A.M.

 3                           -oOo-

 4

 5             (Counsel agreed to waive the court

 6              reporter requirements under Rule

 7              30(b)(4) of the Nevada Rules of Civil

 8              Procedure.)

 9

10 Thereupon,

11                     JOYCE P. SEKERA,

12 was called as a witness, and having been first duly

13 sworn, was examined and testified as follows:

14

15                       EXAMINATION

16 BY MR. ROYAL:

17     Q.   Would you please state your full name?

18     A.   Joyce P. Sekera.

19     Q.   What's the middle name?

20     A.   Patricia.

21     Q.   Okay.  And have you gone by any other names?

22     A.   Joy.  That's it.

23     Q.   Okay.  But your last name's always been Sekera?

24     A.   Yes.

25     Q.   My name is Mike Royal.  I represent the

Page 6
 1 Venetian in litigation that is pending that you brought
 2 related to an incident that occurred on November 4th,
 3 2016.
 4          This deposition is an opportunity for me, as
 5 legal counsel for the Venetian, to ask questions of you
 6 and receive your responses under oath.
 7          Do you understand that?
 8     A.   Yes, I do.
 9     Q.   Have you ever done this before, a deposition?
10     A.   Years and years and years ago.  I kind of
11 forgot.
12     Q.   Okay.  Just once?
13     A.   Just once.
14     Q.   What was that in regards to?
15     A.   I was a -- it was a witness deposition.
16     Q.   What was the nature of the case?
17     A.   My mom, she had fallen.
18     Q.   She had fallen?
19     A.   Uh-huh.
20     Q.   Was that in Las Vegas?
21     A.   Yes.
22     Q.   And was that a casino or a hotel or place --
23 supermarket?
24     A.   It was at a casino.
25     Q.   What was the name of the casino?

Page 7
 1     A.   It was at Santa Fe.
 2     Q.   And can you give me an idea of when that fall
 3 occurred?
 4     A.   I can't remember because it's been so many
 5 years ago.
 6     Q.   Was it in the '90s?
 7     A.   No.  No.
 8     Q.   The '80s?
 9     A.   No, no.  I want to say 2010.  I can't remember.
10 But it wasn't yesterday.
11     Q.   I got it.
12          So maybe within the last ten years?
13     A.   Yeah.  Yes.
14     Q.   Okay.  And did that -- so it obviously went to
15 litigation because you provided a deposition; is that
16 right?  You had an attorney, you were sworn in, and you
17 had attorneys asking questions like this?
18     A.   Yeah, but it was just -- it was downtown, I
19 remember, and that was it.  I didn't go to court or
20 anything.
21     Q.   Okay.  But was there a court reporter present?
22     A.   Yes.
23     Q.   Okay.  And were there a couple of attorneys
24 present?
25     A.   Just mine and one more.

Joyce P. Sekera Joyce Sekera v. Venetian Casino Resort, LLC d/b/a The Venetian Las Vegas, et al.

702-476-4500 OASIS REPORTING SERVICES, LLC Page: 2 (5 - 8)

Page 8
 1     Q.   Okay.  And tell me what happened to your mom in
 2 that fall.
 3     A.   She -- we were in the buffet.  That was it, we
 4 were in the buffet.
 5     Q.   Okay.  And you're in the buffet and did you see
 6 the accident?
 7     A.   Yeah.  I was right there.
 8     Q.   And what happened?
 9     A.   She slipped and fell by the salad bar.
10     Q.   And what kind of injuries did your mom have?
11     A.   I can't remember every -- I just know that she
12 had fallen.  I'm not sure what she hit, but it was -- I
13 can't remember exactly.
14     Q.   Did she go to the hospital?
15     A.   Yes.
16     Q.   Did she get treatment after the hospital?
17     A.   Yes.
18     Q.   Did she have injuries to her back?
19     A.   Yes.
20     Q.   Did she have injuries to her neck?
21     A.   Yes.
22     Q.   Did she have injuries to either of her arms
23 that you recall?
24     A.   Yes.  And her head.
25     Q.   And her head.  Okay.
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Page 53
 1     Q.   Okay.  You're not claiming knee injuries in
 2 this case; is that right?
 3     A.   No.
 4          MR. KUNZ:  In the case of falling off the bed?
 5 I'm sorry.  I didn't mean to interrupt.
 6 BY MR. ROYAL:
 7     Q.   Yeah.  You're not claiming in this case that
 8 you sustained injuries to either of your knees; is that
 9 correct?
10     A.   That's correct.
11     Q.   So when you say you had an incident where you
12 fell off the bed and you got your knees checked, you're
13 not claiming that's related to anything associated with
14 this litigation?
15     A.   No.  When you asked me another incident,
16 that's --
17     Q.   Right.  No.  I'm glad you told me.  I just
18 want to make sure.  That's why I'm asking the question.
19     A.   Yes.
20     Q.   It's a separate unrelated event --
21     A.   Okay.
22     Q.   -- is that right?
23          When you fell off the bed and you hurt your
24 knee --
25     A.   Oh, that's something different.
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 1     Q.   Okay.  And that's not -- you're not claiming
 2 that rolling off the bed was caused by anything related
 3 to this case?
 4     A.   No.
 5     Q.   Is that correct?
 6     A.   That's correct.
 7     Q.   Okay.  You mentioned diabetes.
 8          When were you diagnosed with diabetes?
 9     A.   I want to say last year.  And it was pre.  And
10 then when I went back, he said I didn't have it.  And
11 then when I went back for blood work, pre, so that's why
12 I'm taking it.
13     Q.   Okay.  You're not claiming that no doctor --
14 has any doctor told you that your diabetes diagnosis has
15 anything to do with what happened in this incident?
16     A.   It has -- no.
17     Q.   So the answer is no?
18     A.   Correct.
19     Q.   Are you a smoker?
20     A.   Yes.
21     Q.   How many years have you been a smoker?
22     A.   On and off.  I mean, I'm not a big smoker as
23 far as pack, pack, pack.  Once in a while.
24     Q.   Have you been smoking for more than 25 years?
25     A.   Not consistent, no.
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 1     Q.   Give me an idea of how much you smoke now.
 2     A.   Sometimes three a week.
 3     Q.   Three packs?
 4     A.   No.  Three cigarettes.
 5     Q.   How much were you smoking in November 2016?
 6     A.   Oh, I have no idea.  Because I was never a
 7 chain smoker or smoker, smoker.
 8     Q.   But was it different than three cigarettes a
 9 week?
10     A.   When I was working there?
11     Q.   Yes.
12     A.   Yes.
13     Q.   So how often?
14     A.   I don't remember that.
15     Q.   Did you typically take smoke breaks when you
16 were working for Brand Vegas?
17     A.   When we went to the restroom or it could be one
18 or two if it was really slow.
19     Q.   Okay.  So it was something that you did once or
20 twice a day typically?
21     A.   Yeah, but not every day.
22     Q.   Okay.  I noted that you have a history of
23 arthritis; is that correct?
24     A.   Uh-huh.
25     Q.   Yes?
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 1     A.   Well, I would say it's -- what do you call it?
 2 My grandmother had it, my mother --
 3     Q.   Hereditary?
 4     A.   Thank you.
 5     Q.   When were you first diagnosed with arthritis?
 6     A.   I have no idea.
 7     Q.   Are you claiming, if you know -- strike that.
 8          Has any doctor indicated to you that any
 9 arthritis that you have, any arthritic condition is
10 associated with your fall at the Venetian?
11     A.   I don't know.
12     Q.   Okay.  Were you diagnosed with arthritis before
13 your fall in November 2016?
14     A.   I don't remember.
15     Q.   Okay.  Where does this arthritis affect you,
16 what part of your body?
17     A.   I don't know.
18     Q.   Would it be your hands? your joints? your toes?
19     A.   Sometimes my hands, they tingle, but I don't
20 know.
21     Q.   Okay.  Do you have sore joints?
22          When it says "arthritis," I have a note here
23 that you had preexisting arthritis, so I'm just trying
24 to get an idea of what --
25     A.   I can't remember the doctor that said, "It's
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 1 hereditary and you do have a" -- I don't know.  I
 2 couldn't give you a date or a doctor.
 3     Q.   Okay.  I'm going to ask you a few more
 4 questions about your job.
 5          So you started with Brand Vegas on I think you
 6 said December 26, 2015, and you worked full time for
 7 that employer until the date of the incident,
 8 November 4, 2016; correct?
 9     A.   Correct.
10     Q.   And when I say "full time," I mean 40 hours a
11 week or more.
12     A.   Yes.
13     Q.   I saw -- and I'm going off memory, but I saw --
14 what were your general work hours?
15     A.   9:00 to 7:00.
16     Q.   So how many days a week?
17     A.   In the beginning, seven.
18     Q.   So you were working more than 40 hours;
19 correct?
20     A.   Correct.
21     Q.   Did you get paid overtime?
22     A.   You know, I can't remember.  I can't say for
23 sure.
24     Q.   Okay.  How long did you work seven days a week?
25 Because you said in the beginning.

Page 58
 1     A.   I don't keep notes.  I didn't have a schedule.
 2 I just knew I had to be there.  And I knew in the
 3 beginning when they were starting they needed the help
 4 because it was only a couple of us, so...
 5     Q.   So you were willing to work however many days
 6 they needed you?
 7     A.   Yes.
 8     Q.   And how were you paid by Brand Vegas?
 9     A.   A check.
10     Q.   That was a bad question.
11          Let me ask you:  Were you paid hourly?
12     A.   Yes.
13     Q.   And what was your hourly pay?
14     A.   I'm very bad.  I didn't even keep those stubs,
15 so I don't -- I can't tell you.  I don't remember.  I
16 thought it was $10, but I can't say for sure so I'm not
17 going to.
18     Q.   Okay.  So you were paid hourly.
19          And were you paid commissions, like --
20     A.   Yes.
21     Q.   So it was hourly plus commissions.
22          How were your commissions based?
23     A.   Oh, it was 7.25, maybe.
24     Q.   You think your rate might have been 7.25?
25     A.   It could have been 7.25 now.  See, that's why
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 1 I'm not sure, so I'd rather not guess.
 2     Q.   No.  That's okay.  So you were paid an hourly
 3 rate --
 4     A.   Uh-huh.
 5     Q.   -- somewhere between let's say 7 and $10?
 6     A.   Yes.
 7     Q.   We can verify the hourly rate.  It's not a big
 8 deal.  Okay?
 9          You were also paid commissions.  Tell me how
10 the commissions worked.
11     A.   We never knew that.  They would just give us so
12 much money.
13     Q.   Well, I mean --
14     A.   It was 25 cents a ticket maybe on one, 50 cents
15 on another one.  That's how it went.  It depends on the
16 show and what they were paid.
17     Q.   Okay.  So as I understand it, you were working
18 at a kiosk for Brand Vegas on one of three different
19 kiosk areas in the Grand Canal Shoppes?
20     A.   Yes.
21     Q.   And you would go there anywhere from five to
22 seven days a week working 9:00 to 7:00 -- 9:00 a.m. to
23 7:00 p.m.; correct?
24     A.   Correct.
25     Q.   You were paid an hourly rate, plus you got a
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 1 commission based upon tickets sold?
 2     A.   Tickets sold, yeah.
 3     Q.   The commission, as I understand your testimony,
 4 would be different depending on the show or the event?
 5     A.   Correct.
 6     Q.   Okay.  Some might be a dollar, some might be 25
 7 cents, you know, it depends?
 8     A.   Yes.
 9     Q.   Were you encouraged to push certain shows when
10 people would stop by?
11     A.   We just told them about Venetian shows, and
12 then the rest of the shows on the Strip, we had a book
13 with all of them.
14     Q.   I see.
15          So how many shows did you sell for?
16          I mean, strike that.  That was a bad question.
17          You mentioned there's other -- you mentioned
18 Venetian.
19          What other properties were you kind of selling
20 tickets for when you were working for Brand Vegas?
21     A.   Almost all of them on the Strip.  I don't
22 remember exactly each one.
23     Q.   That's okay.
24          If I were to --
25     A.   David Copperfield I can remember.  We didn't
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 1 take any escalators or anything after that to get to
 2 your kiosk?
 3     A.   I could, yes, an escalator up, I think.  I'm
 4 sorry.  It's been a while and I do not remember.  I just
 5 remember we didn't have a designated area for so long;
 6 that we could park anywhere.  And the employee thing
 7 is -- I just can't remember if I got my badge or not
 8 because it was right at the end.
 9     Q.   Okay.  What did the badge look like?  Do you
10 know?
11     A.   (Shakes head.)
12     Q.   Did you have a name tag?
13     A.   I had a Brand Vegas name tag.
14     Q.   Where would you wear it, what part of your
15 clothing?
16     A.   Sometimes here, sometimes here (indicating),
17 depending what I wore.
18     Q.   But it would be on the front?
19     A.   Yes, it would be on the front.
20     Q.   On the left or the right up around your
21 shoulder -- or, you know, between your shoulder and your
22 chest?
23     A.   (Nods head.)
24     Q.   Is that correct?
25     A.   Yes.
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 1     Q.   Okay.
 2     A.   I could have had an employee badge, but I don't
 3 remember.  And it was left there.  I don't have anything
 4 from there.
 5     Q.   Okay.  Did anyone tell you why they wanted you
 6 to have an employee badge?
 7     A.   They wanted to know who was on property and so
 8 they did the background checks and stuff.
 9     Q.   Did they do a background check of you?
10     A.   Yes.
11     Q.   Who is "they"?
12     A.   The Venetian.  Whoever they have do that to get
13 this badge because I remember reading it.
14     Q.   Did you have to fill out any forms?
15     A.   Yes.
16     Q.   Do you remember who you filled them out for?
17 Was it something that your employer required or was it
18 something that Venetian required?
19     A.   Venetian required.
20     Q.   Okay.  Do you remember approximately when you
21 filled the form out?
22     A.   No.  It was very close to my fall, so that's
23 why probably it's -- I don't remember.
24     Q.   Okay.  Did you interact very often with the
25 Venetian personnel at the box office as part of your
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 1 employment?

 2     A.   No.  Only if we had a question which the guest

 3 wanted that particular seat and they couldn't have it

 4 because it was reserved for the hotel, so...

 5     Q.   Okay.  The time that -- it sounds to me like

 6 you were spending anywhere from 40 to 60 hours a week at

 7 the Venetian.

 8     A.   Yes.

 9     Q.   Does that sound right?

10     A.   Yes.

11     Q.   And that would be pretty much from December 26,

12 2015, until the date of the incident?

13     A.   Yes.

14     Q.   Did you take any vacations?

15     A.   No, I did not.  And I was always there at least

16 an hour or two prior.

17     Q.   What does that mean?  Prior to what?

18     A.   Prior to my shift starting.

19     Q.   So if your shift started at 9:00, you would

20 arrive at 7:00?

21     A.   Yeah, because I would set up all the computers

22 for everybody.

23     Q.   And you're not paid for that time?

24     A.   No.

25     Q.   So you actually would have been there from,
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 1 like, what, 7:00 to 7:00?
 2     A.   Pretty much, or at least 8:00 to 7:00.
 3     Q.   Okay.  I'm just doing the math in my head here.
 4 That's a lot of hours.  So you're talking about -- you
 5 could actually be working 80 hours a week.
 6     A.   Yeah.
 7     Q.   Does that sound right?
 8     A.   Yes.
 9     Q.   Okay.
10     A.   And that wasn't every day, but I tried to help
11 people because -- and have it all ready for them when
12 they walked on the shift.
13     Q.   So during the time that you work there for
14 sounds like -- I'm going to say 50 to 70 hours a week
15 maybe --
16          Does that sound about fair?
17     A.   Fair.
18     Q.   -- were you ever aware of any incidents where
19 guest or employees would slip and fall?
20     A.   No.
21     Q.   The times that you were working at this booth,
22 you don't recall ever responding to someone who had
23 fallen; is that correct?
24     A.   I would say yes.  I don't remember helping
25 anybody.
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 1     Q.   Okay.  When you would go to -- let's say on
 2 breaks, use the restroom and stuff, do you recall ever
 3 seeing security responding to somebody on the floor,
 4 anything like that?
 5     A.   No.
 6     Q.   Did you ever have any conversations that you
 7 can recall prior to your fall with hotel -- Venetian
 8 hotel security about incidents occurring on property?
 9     A.   No.  I didn't really know anybody there.
10     Q.   Okay.  So prior to your incident of November 4,
11 2016, is it fair to say that you were never aware of
12 anyone slipping and falling at the Venetian property?
13     A.   Yes.
14     Q.   Okay.  That was a correct statement; is that
15 right?
16     A.   Yes.
17     Q.   So for all the time that you were at the
18 Venetian working for Allstate Ticketing and Tours and
19 then for Brand Vegas, the only fall that you're aware of
20 occurring at the Venetian property was your fall?
21     A.   That's correct.
22     Q.   Okay.  Do you recall during the time that you
23 worked at the Venetian property -- now I'm going to
24 expand it from any time that you're working there from
25 1995 until 2016, I'm just going to ask you all of your
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 1 experience as an employee where you were working at a
 2 kiosk at the Venetian property, do you recall ever
 3 seeing foreign substances on the floor?
 4     A.   I have to just say this.  When I worked for
 5 Allstate Ticketing, they didn't acquire the Venetian
 6 kiosk till a few years before, so earlier they weren't
 7 there.  From '96 to -- I just can't remember the date.
 8 You said from '96 to...
 9     Q.   Okay.  Thank you.  But what I'm trying to do is
10 you said you were probably at the Venetian 10 to 20
11 times over the 15 years --
12     A.   Yeah, not a lot.
13     Q.   Okay.  That's when you were at Allstate?
14     A.   Right.
15     Q.   And then you were there it sounds like almost
16 every day for almost close to a year --
17     A.   Oh, for Brand, yes.
18     Q.   -- for Brand Vegas; correct?
19     A.   Yes.
20     Q.   All right.  And during all that time,
21 collectively, you don't recall ever seeing a substance
22 on the floor, like somebody spilled a drink or something
23 like that?
24     A.   Oh, sure, I might have and I might have called
25 housekeeping.  See, I don't remember that.  If that
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 1 happened, it was, like, once.
 2     Q.   Okay.  But I'm asking if you have a specific
 3 memory --
 4     A.   No.
 5     Q.   -- of something like that.
 6     A.   Oh, no.
 7     Q.   Okay.  So that's -- that's one of those things
 8 where I don't want you to speculate.  If you have a
 9 specific memory, "Oh, yeah, I remember once or twice" --
10     A.   Okay.
11     Q.   Do you have a specific memory?
12     A.   No.
13     Q.   Okay.  All right.  Did you -- in all your time
14 working at the Venetian talking with people, selling
15 tickets, people walking by, casual conversation, even
16 people that you were working with in your kiosk with
17 that other company, okay, do you recall speaking with
18 anyone who made any reference to any slip-and-falls that
19 occurred on the company?
20     A.   No.
21     Q.   This would be a good time to take a break
22 because I'm going to move into something else.
23          Let's go off the record.
24             (A short recess was taken from 11:41 a.m.
25              to 11:48 a.m.)
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 1 BY MR. ROYAL:
 2     Q.   So off the record we were talking about this
 3 2008 motor vehicle accident.  I just wanted to make sure
 4 I'm clear on this because I think you did have American
 5 Family Insurance --
 6     A.   Yes, I did.
 7     Q.   -- auto insurance; right?
 8     A.   Yes.
 9     Q.   Okay.  And we think that that may have been
10 some litigation involving an accident your daughter was
11 involved in and you owned the car?
12     A.   Correct.
13     Q.   Okay.  You don't remember specifically, but
14 we're kind of -- that's kind of what we're guessing
15 because you weren't involved in an auto accident?
16     A.   Yes.  That's right.  That's correct.
17     Q.   Okay.  I wanted to clear that up.
18          So let's go to the day of the incident.
19          What time did you arrive on the Venetian
20 property that day?
21     A.   I cannot guess on that.  Again, sometimes I'm
22 there at 7:00, 7:30, or 8 o'clock most of the time.
23     Q.   Okay.  And your normal routine when you get to
24 work is to -- I assume things are locked up?
25     A.   Everything's locked up.
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 1     Q.   So when you get there --
 2     A.   Or in the cupboard.
 3     Q.   Okay.  So you had a key?
 4     A.   No.  They were just doors shut.
 5     Q.   So they weren't locked?
 6     A.   (Shakes head.)
 7     Q.   So you had, like, laptops and stuff there?
 8     A.   Yeah, that we would set up.  Yes.
 9     Q.   And that stuff was kept somewhere without a
10 lock?
11     A.   With a credit card machine.
12          Yes.
13     Q.   That's crazy.
14          Okay.  Was it like that at every kiosk?
15     A.   No.  The Tao one had one.  And they did have a
16 key, but it didn't always work, the lock.
17     Q.   Okay.  Regardless whether you had to unlock
18 something or not, you would show up at the kiosk?
19     A.   Yes.  Set up the phone and the credit card
20 machine and the computer.
21     Q.   Okay.  And how long did that typically take?
22     A.   Just depending.  Sometimes it didn't go on
23 right away.  You had to work with it.
24     Q.   So at least by 9 o'clock you're ready to go?
25     A.   Oh, definitely.  All booths, yes.
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 1     Q.   And how many tickets would you typically sell
 2 in a day?  I know it's going to vary, but...
 3     A.   There could be anywheres from two maybe up to
 4 40, 50.  It just depended what was going on at the
 5 hotel.
 6     Q.   So if it's busy because there's a convention or
 7 something like that --
 8     A.   Correct.
 9     Q.   -- there's going to be people looking for stuff
10 to do.  More people and more -- more people are going to
11 come by and ask you for information?
12     A.   Right.
13     Q.   Typically how many people -- just give me an
14 estimate of -- will just stop and get information and
15 not buy tickets?
16     A.   Oh, God, that was all day long.  That drove us
17 nuts, but we did it.
18     Q.   With a smile?
19     A.   Yes.
20     Q.   So it was pretty rare to sell tickets
21 proportionately --
22     A.   You tried to fit it in, yes.
23     Q.   So between 8:00 a.m. and noon on the day of the
24 incident, do you remember if you sold any tickets?
25     A.   I do not.
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 1     Q.   Okay.  On that particular day, do you remember
 2 taking any breaks between the time of your arrival until
 3 the break you took at the time of the incident?
 4     A.   No, I don't.
 5     Q.   At the time of the incident, as I recall, you
 6 had -- you were carrying a beverage in your left hand.
 7          Do you remember that?
 8     A.   Could have been a coffee cup.  That's all I can
 9 figure at that time.
10     Q.   So the incident happened around noon, 12:30, I
11 think, p.m.; right?
12     A.   Yes.
13     Q.   Is that typically when you would take a lunch
14 break?
15     A.   Yes.
16     Q.   Were you on a lunch break at the time this
17 incident occurred?
18     A.   Yes.
19     Q.   Now, if you had a cup of coffee in your hand --
20 I think it might have had a lid on it --
21     A.   Yes.
22     Q.   -- where -- do you know where you bought that?
23     A.   No.
24     Q.   It's not something you would have bought and
25 brought with you to the property, is it, on your way
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 1 from home?
 2     A.   I don't think so.
 3     Q.   You typically would buy something like that at
 4 the property?
 5     A.   Or somebody would for us, yes.
 6     Q.   Okay.  So you had a -- you don't remember if
 7 you got it at -- I don't know.  There's a place called
 8 The Coffee Bean or different --
 9     A.   Oh, was that upstairs in my area?
10     Q.   Yes.
11     A.   Yeah.  Okay.
12     Q.   It's kind of close to the escalator.
13     A.   Yes, it is.  Yes.
14     Q.   So you think --
15     A.   I do remember Coffee Bean.
16     Q.   But did you buy coffee that morning at The
17 Coffee Bean?
18     A.   That, I don't remember.
19     Q.   Okay.  So you were taking a break and -- you
20 were taking a lunch break.
21          Where were you planning on going for lunch on
22 the day of the incident?
23     A.   I couldn't tell you.  I just always go to the
24 restroom first and...
25     Q.   Okay.  You say you always go to the restroom.
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 1     A.   Well, when I have to go, yes, but --
 2     Q.   Let me back up.
 3          As I understand it, you're working at your
 4 kiosk, you're ready to take a break.  You go to the
 5 escalator that's close to The Coffee Bean.
 6     A.   No.  Right around the corner the elevator down
 7 because then you can just go right to the restroom.
 8     Q.   Okay.  So you didn't take --
 9     A.   I didn't take the escalator, no.
10     Q.   Is there a security guard posted there, do you
11 know, at that level?
12     A.   I do not know that.
13     Q.   Okay.  How close to those elevators -- strike
14 that.
15          Where the incident happened, the elevators
16 you're talking about, where are they located?
17     A.   If I'm at that booth -- because Coffee Bean is
18 right over there -- I go around the corner to these --
19 it's a little corner really where the elevators sit.
20 There's nothing else there.  And I would get out of the
21 elevator, turn left, and go straight to the restroom.
22     Q.   Get out of the elevator, turn left?
23     A.   Yes, because it's, like, an L-shaped --
24     Q.   Let me ask you this:  Do you know where the
25 Grand Cafe --
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 1     A.   Oh, yes, yes.
 2     Q.   Okay.  Where is the elevator in relation to the
 3 Grand Cafe?
 4     A.   Well, you have the Grand Cafe, it's right
 5 across, because the elevator is here.  It's in a little
 6 nook.  Then to the right is that and then the restrooms.
 7     Q.   Okay.  I think I got it now.  It's coming into
 8 my head here because there's the elevator lobby with all
 9 the guests.  We're not talking about that.
10     A.   Oh, no, no, no.
11     Q.   This is a different elevator?
12     A.   (Nods head.)
13     Q.   So you come down the elevator.  I understand
14 where the nook is.  And now I get it when you say you
15 turn to your left and it's a straight shot --
16     A.   Exactly, yes.
17     Q.   -- to the bathrooms; right?
18     A.   Yes.
19     Q.   Okay.  So you're walking to the bathroom on
20 your break and -- is that the bathroom that you would
21 typically use during breaks?
22     A.   Yes.
23     Q.   And more than once a day?
24     A.   Could be.
25     Q.   But at least once a day?
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 1     A.   At least, yes.
 2     Q.   And so that would be from the time that you
 3 started at the -- on December 26, 2015, until the
 4 incident; correct?
 5     A.   Yes.
 6     Q.   So you're used to this path.  You always take
 7 the elevator and you kind of --
 8     A.   Yes, uh-huh.
 9     Q.   Okay.  You always --
10     A.   Oh, sorry.
11          Why are you laughing at me?
12     Q.   No, no.  We're laughing just because you're
13 interrupting.  She knows --
14     A.   Sorry.
15     Q.   That's okay.  In normal conversation, this is
16 how it goes.  But when we're on the record, we have to
17 be a little more patient.  We both have been doing it.
18          Let me start over.  I can't remember where I
19 was.
20          MR. KUNZ:  It was a path you normally take.
21 BY MR. ROYAL:
22     Q.   Yeah, okay.
23          You took the elevator every day.  You didn't go
24 all the way around to the escalator?
25     A.   Yes.
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 1     Q.   Is that correct?
 2     A.   Uh-huh.
 3     Q.   Yes?
 4     A.   Well, it depended if I went to get a salad or
 5 something and then go to the restroom.  Every day I
 6 can't tell you or every moment exactly.
 7     Q.   And I understand that, and I'm just trying to
 8 get your routine.  Okay?
 9          But let's say --
10     A.   But that bathroom was most convenient.
11     Q.   So every day you would take a break and you
12 would use the bathroom that you were headed to the day
13 of the incident?
14     A.   Yes.
15     Q.   Was there -- so you had -- you leave your
16 kiosk, you take the elevator, you've got a cup of
17 coffee, and you're planning to use the restroom and then
18 you're going to get some lunch or smoke or -- I don't
19 know what your -- what were your plans?
20     A.   That -- that was it, to go to the restroom.
21     Q.   And then get something to eat?
22     A.   Uh-huh.
23     Q.   Yes?
24     A.   Yes.
25     Q.   Were you going to go to the food court?
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 1     A.   Very rarely.
 2     Q.   Okay.  Where would you go to eat typically?
 3     A.   They had that little snack shop to the left.  I
 4 can't remember the names.
 5     Q.   Snack shop to the left?
 6     A.   And then the Bouchon Bakery.  Is that upstairs
 7 or down?  I don't know.
 8     Q.   I think there's one downstairs, but...
 9     A.   That's the one I went to.  They had good
10 salads.
11     Q.   Tell me about -- we're at the date of the
12 incident.  You've come down the elevator, you've turned
13 left, you're walking almost a straight shot to the
14 women's restroom.  Tell me what happened.
15     A.   I walked out, focussing on the people because
16 it's very crowded there a lot of times because -- during
17 the convention.  And I was going to the restroom and the
18 next thing I know, my -- that's the one thing I can
19 remember, is my feet in front of me as I went down hard.
20     Q.   Okay.  When you -- as you're approaching this
21 area, did you notice anything unusual about the floor?
22     A.   No.  My eyes were up here looking at the people
23 trying not to hit somebody.
24     Q.   You weren't scanning the floor --
25     A.   No.
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 1     Q.   -- as you're walking; right?
 2          Is that correct?
 3     A.   That's correct.
 4     Q.   Were you in a hurry?
 5     A.   No.
 6     Q.   Do you remember if you had the beverage in your
 7 right or left hand?
 8     A.   No.
 9     Q.   So you remember your feet going out quickly in
10 front of you?
11     A.   Yes.
12     Q.   Tell me about as you fell.
13          What do you remember about the fall itself, how
14 you landed?
15     A.   I just remember landing hard.  Whether it was
16 my back, my butt, I don't know.  I just remember going
17 backwards and I was dazed.  I mean, shocked.  I can't --
18 I don't remember.  That's what kills me.  I don't
19 remember --
20     Q.   Okay.
21     A.   -- exactly what was on the floor or...
22     Q.   Right.
23     A.   I know it was liquid because my pants felt wet.
24     Q.   Okay.  So let me get back to the fall.
25     A.   Okay.
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 1     Q.   Because your initial complaint was your left
 2 elbow.
 3          Do you remember striking your left elbow?
 4     A.   Yes, I do.  Hard on the marble, yes.
 5     Q.   Do you remember -- other than your left elbow,
 6 do you remember striking your head?
 7     A.   My shoulder.
 8     Q.   Your left shoulder?
 9     A.   Uh-huh, because it was on the left side because
10 I was trying to -- I just went -- it happened so quick.
11     Q.   Okay.  Let's -- I'm trying to take it one frame
12 at a time here.
13          So you struck your left shoulder -- I'm sorry.
14 Strike that.
15          Your feet go out in front of you, you strike
16 your left elbow, and you remember striking your left
17 shoulder -- part of your shoulder; correct?
18     A.   Yes.
19     Q.   Do you remember striking your hip, your left
20 hip?  That's something you remember?
21     A.   I kind of remember just bouncing and I hit so
22 hard, but I don't know -- I don't remember -- it's hard.
23     Q.   Okay.  Do you recall what happened to your
24 drink that you were carrying?
25     A.   No, I do not.
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 1     Q.   Okay.  Do you recall if any -- so you don't
 2 recall if any of part of your drink spilled when you
 3 fell?
 4     A.   No.
 5     Q.   You said that after the fall you're shocked and
 6 dazed, something you're not expecting; right?
 7     A.   Correct.
 8     Q.   You felt immediate pain in your left elbow?
 9     A.   Yes.
10     Q.   Did you feel immediate pain in your left
11 shoulder?
12     A.   Yes.  My neck, my head, yes.
13     Q.   Okay.  You felt immediate pain in your head?
14     A.   Again, I fell on my left side hard.  And I'm
15 not 90 pounds, so when I fell hard, yeah, I felt it, the
16 pain, the whole side, the left side.
17     Q.   So when you say "the whole side," was it the
18 left side of your head?
19     A.   It just went down from my neck down.
20     Q.   Okay.  Now, so I'm pointing to, like, the back
21 part of your head.
22          Do you recall any part of your head striking
23 anything?
24     A.   Yes.  I remember just bouncing.
25     Q.   Okay.  So did you have a sore spot on your head
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 1 from when you fell?

 2     A.   Yes.

 3     Q.   Was it, like, a bump or just sore when you

 4 touched it?

 5     A.   Sore when I touched it.

 6     Q.   Okay.  And so you have the left side of your

 7 head, the left -- or then your neck.  I'm going to say

 8 the left side of your neck only because you've been

 9 pointing to your left side; is that correct?

10     A.   Yes.

11     Q.   And then your left shoulder and your left

12 elbow?

13     A.   Elbow.

14     Q.   Okay.  What do you remember right after the

15 incident?  What's the next thing you remember?  People

16 coming to you and seeing if you're okay?

17     A.   I remember people in my face, "Are you okay?

18 Are you okay?"  That's all I remember.  I just -- I

19 don't know what you call it.  For me to not remember,

20 it's hard.

21     Q.   Okay.  How long were you on the floor?

22     A.   That, I do not know.

23     Q.   Do you remember someone from security coming to

24 speak with you?

25     A.   Is that the, like, paramedic?
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 1     Q.   EMT?
 2     A.   The EMT, yes.
 3     Q.   Do you remember --
 4     A.   He was trying to help me up.
 5     Q.   Do you remember anything about your
 6 conversation with him?
 7     A.   No.  I remember him walking me upstairs and
 8 fixing my arm so that I could drive to the hospital.
 9 That's all.
10     Q.   Do you remember -- you said there was liquid on
11 your pants?
12     A.   Yes.
13     Q.   Where on your pants?
14     A.   Back side.
15     Q.   The back left side?
16     A.   Yes.
17     Q.   Can you describe -- is it your rear end?
18     A.   Yes.
19     Q.   So your left rear end?
20     A.   Yes.
21     Q.   Was it --
22     A.   And my back, so...
23     Q.   The back of your shirt?
24     A.   Yes.
25     Q.   So it was on the left rear end and the back of
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 1 your shirt?
 2     A.   Uh-huh.
 3     Q.   Yes?
 4     A.   Yes.
 5     Q.   Anywhere else?
 6     A.   I didn't -- again, when I hit hard, I do not
 7 remember a lot from back then, but I do remember being
 8 wet.
 9     Q.   Okay.  And I understand that.  And I'm not
10 trying to badger you.  I'm just trying to get as best
11 information I can when you say you felt wet, so I just
12 want to know what parts of your body you felt wet.
13          So you've indicated the left rear and you think
14 maybe --
15     A.   Back.
16     Q.   -- the low-back area; correct?
17     A.   Yes.
18     Q.   Any other areas where you recall specifically
19 that were wet?
20     A.   I do not recall.
21     Q.   Okay.  So as I understand it, you fell -- you
22 didn't see anything on the floor before your fall;
23 correct?
24     A.   Correct.
25     Q.   You've described your fall.  You didn't see
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 1 anything on the floor after your fall?  You didn't
 2 examine the floor and say, "There's something there"?
 3     A.   No, I did not.
 4     Q.   So what I said was correct?
 5     A.   Correct.  Yes.  The EMT came and walked me
 6 upstairs.
 7     Q.   Okay.  When you stood -- do you remember people
 8 showing up with mops or anything like that?
 9     A.   I just remember people yelling.
10     Q.   Okay.  When you -- where were you -- or strike
11 that.
12          I understand that from the fall area you went
13 to kind of a back-of-the-house place.
14     A.   Yeah.  I don't even know where they took me.
15     Q.   That was somewhere in the security office or...
16     A.   Yes.
17     Q.   And while you were there, can you just tell us
18 what happened?
19     A.   I remember sitting in a chair and him trying to
20 talk to me, and he looked at my arm and then he started
21 putting a brace on it or -- I don't know what they call
22 it, but -- that's all I remember.
23     Q.   Okay.  Then what happened after he put the
24 sling on?
25     A.   He walked me to the car and I -- it was over

VEN 2058



Page 97
 1 here.  And I'm right-handed, so I drove right to
 2 Centennial Hospital.
 3     Q.   Okay.  Before he walked you to your car, did he
 4 take -- did you go back to your kiosk?
 5     A.   Yes.  I remember -- I told him I left my -- no.
 6 I left -- I left something there.  I'm not sure what it
 7 was, but I left something.  I remember him walking me to
 8 the booth to get it.
 9     Q.   Okay.  So you picked up -- the security officer
10 walked with you from the medical room, or where he put
11 the sling on, to your kiosk where you had last worked?
12     A.   Correct.  Correct.
13     Q.   You picked up whatever it was --
14     A.   I don't know what it was, a book.  I don't know
15 what it was, but I got it.
16     Q.   And that's the last time that you've ever been
17 to your kiosk, a kiosk?
18     A.   Yes.
19     Q.   Then he walked you out, and according to his
20 report, you went to the eighth floor and then you drove?
21     A.   Then I must have -- yes, and then I went right
22 to the hospital.
23     Q.   Okay.  I'm going to show you what we'll mark as
24 Exhibit C.
25 ///
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 1                 (Exhibit C was marked.)

 2 BY MR. ROYAL:

 3     Q.   This is a security report identified as

 4 VEN 008009.  It's called a narrative report and it's two

 5 pages.

 6          Have you seen this before?

 7     A.   Never.

 8     Q.   Okay.  I'm just going to direct you to a few

 9 things that are written here and see -- this is one of

10 those times where I'm going to show you something and

11 see if it helps you remember.

12     A.   Okay.

13     Q.   Look at the first paragraph, and it indicates

14 in the second sentence, it says, "I arrived on scene and

15 met with Las Vegas Tours (business located in Grand

16 Canal Shoppes) Employee Sekera, Joyce who was seated on

17 the marble flooring."

18     A.   Right.

19     Q.   Do you remember being seated on the marble

20 flooring after your fall?

21     A.   I remember after falling -- well, yeah.  I

22 remember when he -- the EMT came to me, I was like this,

23 I remember.

24     Q.   Being seated?

25     A.   Yes, on the floor still.  I didn't move.
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 1     Q.   Do you remember him asking you questions about

 2 where you worked?

 3     A.   No, but I must have told him upstairs in the

 4 shops, yeah.  I don't know.  I don't remember.

 5     Q.   Then the next -- I already asked you about the

 6 next sentence, but I'll read it.  "I noted that a public

 7 areas department team member was on scene and mopping

 8 the floor in the area."

 9          Does that refresh your recollection about

10 mopping, people being around mopping?

11     A.   (Reading document.)

12          I'll be honest, I can't remember.

13     Q.   Okay.  The next sentence, "Sekera apologized

14 for falling and did not appear to be in any immediate

15 distress."

16          Do you remember anything like that, apologizing

17 for falling?

18     A.   No.

19     Q.   Okay.  The next paragraph, the second sentence,

20 it reads, "She stated she was walking through the area

21 when she slipped in what she believed was water on the

22 floor."  I'll stop there.

23          Does that refresh your recollection?  Do you

24 remember telling anyone you thought there was water on

25 the floor?

Joyce P. Sekera Joyce Sekera v. Venetian Casino Resort, LLC d/b/a The Venetian Las Vegas, et al.

702-476-4500 OASIS REPORTING SERVICES, LLC Page: 25 (97 - 100)

Page 100
 1     A.   No, I do not.
 2     Q.   The next sentence.  "She reported that she fell
 3 backwards and put her right hand behind her head to
 4 protect it."
 5          Does that refresh your recollection about
 6 anything?
 7     A.   No.  Again, when I hit hard, I -- everything's
 8 a blur.
 9     Q.   Continuing on, "She landed on the marble floor
10 and her left elbow struck the base of the pillar next to
11 her."
12          Does that refresh your recollection about
13 anything?
14     A.   I just remember falling backwards and hitting.
15 That's all.
16     Q.   Okay.  The next sentence, "She denied striking
17 her head during the fall and denied losing consciousness
18 prior to or after falling."
19          Do you recall having that discussion?
20     A.   No, I do not.
21     Q.   The next sentence, "She denied any head pain,
22 neck pain, back pain, weakness, dizziness, or nausea at
23 that time."
24          Do you recall having that conversation?
25     A.   No.
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 1     Q.   "I noted that she was guarding her left elbow
 2 and reported she was only experiencing pain there at the
 3 time."
 4          Does that refresh your recollection about
 5 anything you've testified to?
 6     A.   I'm sorry?
 7     Q.   Let me restate it.  I'll paraphrase.
 8     A.   Okay.
 9     Q.   He says you were guarding your left elbow.
10          That would make sense because your elbow hurt;
11 correct?
12     A.   Right.
13     Q.   And that probably was the most prominent thing
14 that hurt at the time.
15          Does that sound right?
16          I'm asking you.
17     A.   Elbow, neck, yes.  All of it.
18     Q.   Okay.  Head, shoulder, neck, elbow?
19     A.   Yes.
20     Q.   Do you remember guarding your left elbow,
21 holding your left elbow?
22     A.   I don't remember, but it would feel natural to
23 do that if I hit on that side and...
24     Q.   "She stated she was embarrassed" -- next
25 sentence.  "She stated she was embarrassed, to which I
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 1 offered to assist her to a more private area."
 2          Do you recall that conversation?
 3     A.   No.
 4     Q.   Next sentence, "She agreed and was assisted to
 5 a standing position."
 6          Do you remember being assisted to a standing
 7 position?
 8     A.   I remember two gentlemen helping me up, yes.
 9     Q.   From the floor to a standing position?
10     A.   Yes.
11     Q.   "I asked if she felt any new pain, weakness,
12 dizziness, or nausea, to which she denied at that time."
13          Do you remember that conversation?
14     A.   No.
15     Q.   "She agreed to be assessed in the medical room
16 and refused wheelchair assistance."
17          Do you remember that?
18     A.   I do not.
19     Q.   "She was able to ambulate on her own to the
20 medical room and was able to sit without assistance."
21          Do you remember doing that?
22     A.   No.  I remember him helping me in the room on a
23 chair.
24     Q.   Okay.  The next paragraph, first sentence on
25 VEN 008, "Sekera's left elbow was exposed which
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 1 presented with an abrasion."
 2          Do you remembering there being an abrasion on
 3 your left elbow?
 4     A.   I just remember being very sore.
 5     Q.   Do you remember him examining you by maybe --
 6 he says -- he used the word "palpation" where he might
 7 be touching certain areas that you say are sore, like
 8 your shoulder, your neck, your head, your back,
 9 anything?
10     A.   No.
11     Q.   You don't remember that?
12     A.   No.
13     Q.   He indicates here that you had limited range of
14 motion in your left elbow due to increase in pain on
15 movement.
16          Do you remember that?
17     A.   I just remember I was really sore.  I don't
18 remember anything that involved him touching me or...
19     Q.   Do you remember having a conversation with this
20 officer about workers' compensation?
21     A.   Who?  What?
22     Q.   Let's go to the next page.
23     A.   Okay.
24     Q.   And we'll go to the first full paragraph
25 starting with "Sekera."
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 1     A.   Okay.

 2     Q.   "Sekera agreed to seek further medical

 3 attention but refused ambulance transport."

 4          Do you remember having that conversation?

 5     A.   No, but I would do that.  I would get my car

 6 out of there and go to the hospital if I could drive,

 7 and I had my -- you know, I'm right-handed, so I knew I

 8 could get there.

 9     Q.   Okay.  Do you remember refusing ambulance

10 transport?

11     A.   No.

12     Q.   It says, next sentence, "She stated her job did

13 not provide workers' compensation and did not know where

14 she should go."

15          Do you remember that conversation?

16     A.   No.

17     Q.   Did you have questions at the time about

18 whether you had workers' compensation?

19     A.   No.  It had nothing to do with that.  No.  That

20 was not in my mind.  I wanted to make sure I was okay.

21 And, no, I definitely don't.

22     Q.   The next sentence is, "After some discussion,

23 she opted to self-transport to Centennial Hills

24 Hospital, as it was close to her home."

25          Do you remember that?
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 1     A.   No, but that would sound right.
 2     Q.   The next sentence, "She refused to complete a
 3 voluntary statement for the incident and completed a
 4 medical release."
 5          Do you remember that at all?
 6     A.   No.
 7     Q.   "She was escorted to her booth in the Grand
 8 Canal Shoppes, collected her belongings, and was
 9 escorted to her vehicle in the team member garage on
10 Level 8."
11          Does that sound correct?
12     A.   Yes.  I did go to the booth with him, yeah.
13     Q.   Okay.  What about the rest of it, that you were
14 escorted to the team member garage on Level 8?
15     A.   Yes.  I remember him escorting me, yes.
16     Q.   To Level 8?
17     A.   I don't remember the level.
18     Q.   Okay.
19     A.   Yeah.
20     Q.   He refers to this as the team member garage.
21          Do you know what that references?
22     A.   Most likely I had a badge and I just don't
23 remember it because it was right at the end and I didn't
24 have it -- I don't have it.  So I don't know if I got it
25 or not or...
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 1          It was a parking badge.
 2     Q.   I see.  Okay.  That's it for that.
 3          I just have -- oh, I forgot about these.  You
 4 know what, I'm just going to give you a set of photos,
 5 and we'll mark these as Exhibit D.
 6                 (Exhibit D was marked.)
 7 BY MR. ROYAL:
 8     Q.   I'm just going to show you these.  We're going
 9 to go through some of these and I'm going to ask you if
10 they refresh your recollection about anything you
11 testified to.
12          MR. KUNZ:  He'll be referring to these numbers
13 here.
14          THE WITNESS:  Okay.
15 BY MR. ROYAL:
16     Q.   I don't really like the order of these
17 necessarily, but we'll take them in order.
18          The first one, VEN 035, do you recognize
19 yourself in the photo?
20     A.   The shirt and the pants, yeah.
21     Q.   Do you remember somebody taking pictures --
22     A.   No.
23     Q.   -- when you were in the medical room?
24     A.   Definitely not.
25     Q.   The next page, VEN 036, I'll represent to you
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 1 my understanding is that's a picture of your left elbow.
 2     A.   Okay.
 3     Q.   You haven't seen these pictures before?
 4     A.   Never.
 5     Q.   Okay.  You can't say whether that is or isn't
 6 your left elbow; right?
 7     A.   You're right, but it's a shirt that looks
 8 familiar.
 9     Q.   Okay.  Let's go to the next one.
10          VEN 037, I guess it looks like these are a
11 picture of your shoes?
12     A.   Yes.
13     Q.   Can you identify those as your shoes?
14     A.   Yes.
15     Q.   It's like a Wizard of Oz moment.  Did you tap
16 these shoes with your heel?  Sorry.  That was
17 inappropriate.
18          Okay.  Let's go to the next one, VEN 038.
19          That's another picture of your shoes?
20     A.   Yeah.  I'm sorry.  Yes.
21     Q.   Do you recognize your purse in the photo?
22     A.   No.  And I don't have that one right now, so...
23     Q.   What do you mean you don't have that one?
24     A.   I mean I don't know about the purse.  I don't
25 remember the purse.
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 1     Q.   Do you recognize the shoes?
 2     A.   Yes.
 3     Q.   Okay.  Let's go to the next one, VEN 039.
 4          Do you recognize what's depicted here?
 5     A.   Oh, yeah.  The elevator is over here, yes.
 6     Q.   Okay.  So you commented that the elevator would
 7 be to the left of this photo from this particular
 8 vantage point?
 9     A.   Yes.
10     Q.   And you were walking in the direction of that
11 man in the white shirt and shorts at the time the
12 accident occurred?
13          MR. KUNZ:  There's two of them.
14          MR. ROYAL:  Oh, you're right, you're right.
15 That was bad of me.
16 BY MR. ROYAL:
17     Q.   You see the column there?
18     A.   Yes.
19     Q.   There's a man with a white shirt and shorts
20 right next to the column and he's facing the bathroom.
21          Do you see that?
22     A.   Yes.
23     Q.   Is that sort of the direction that you were
24 walking at the time of the incident?
25     A.   That's correct.
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 1     Q.   This particular photo, this represents the
 2 bathroom that you were going to at the time of the
 3 incident?
 4     A.   Yes.
 5     Q.   And this is the bathroom that you would
 6 typically use at least once a day when you were working
 7 at the Venetian?
 8     A.   Yes.
 9     Q.   And typically to get to the bathroom, you would
10 either go down the elevator or go down the escalator,
11 both of which would be off to the left of the photo in
12 this vantage point?
13     A.   Yes.
14     Q.   Okay.  Let's go to the next photo.  I'll
15 represent to you my understanding is is that you'll see
16 the column here and that this VEN 040 represents the
17 area where you fell.
18          Do you recognize it?
19     A.   Yes.
20     Q.   As you look at this photo, does anything about
21 this photo refresh your recollection to anything you
22 testified to at this point?
23     A.   I'm looking at the pillar and I know they have
24 a pillar.  I don't remember the floor per se, but I
25 fell --
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 1     Q.   Near a pillar?
 2     A.   If this is the same area.
 3     Q.   So let's go back one to VEN 039.
 4     A.   Oh, that's -- yeah.
 5     Q.   So what I'm going to have you do, I think,
 6 is -- I am going to pull out a marker, if I can find
 7 one.
 8          I'm going to have you circle the pillar and
 9 kind of the area --
10     A.   See, I --
11     Q.   If you can.
12     A.   I can see a pillar.  I know they have a pillar
13 before that restroom.  As far as the floor exactly
14 where, I couldn't tell you.
15     Q.   I understand.  What I'm looking for is for you
16 to draw just a circle to represent the general area.
17     A.   Where I was walking?
18     Q.   Right, at the time you fell.
19          So, for example, we know that you fell
20 somewhere within, let's say, five or six feet of this
21 pillar, would that be a fair statement?
22     A.   Yes.
23     Q.   Okay.  So if I were to ask you to take this and
24 just kind of circle -- you can make it as wide as you
25 want -- circle an area on this photo that shows your --
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 1 if you can.  If you can't do it, I'll move on.
 2     A.   Yeah.  I don't think I can because I'm not sure
 3 how close I was to the pillar.  I just know it was
 4 between the bathroom and in front of the pillar.
 5     Q.   How about if we do this --
 6     A.   Okay.
 7     Q.   How about if I just have you put an "X" on the
 8 pillar to identify that as the pillar that was closest
 9 to the area of your fall?  Can you do that?
10     A.   Yes.  Thank you.
11     Q.   Okay.  Just put an "X" on the pillar, and as I
12 understand it, it's going to be next to that guy in the
13 shorts and --
14          MR. KUNZ:  And this is VEN 039?
15          MR. ROYAL:  Correct.
16          MR. KUNZ:  So VEN 039, here's the guy.  So
17 where do you think it was?
18 BY MR. ROYAL:
19     Q.   Just identify the pillar.
20     A.   Oh, just of the pillar?
21     Q.   Just the pillar.
22     A.   Okay.
23          (Complies.)
24     Q.   Okay.  So you've made a circle.  That
25 identifies the pillar that was closest to you when you
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 1 fell; correct?
 2     A.   Correct.
 3     Q.   What I want you to do is just on the bottom
 4 left there, put your initials and today's date.
 5     A.   (Complies.)
 6     Q.   Let's see.  Let me just ask you this -- do you
 7 have a question about what you just marked?
 8     A.   No.
 9     Q.   Okay.  Let me ask you this:  Let's go to 040,
10 and if I were to represent to you that this is the same
11 pillar that you marked in VEN 039, are you able to draw
12 a circle over the general area where the slip occurred
13 in this photo?  Either you can or can't.
14     A.   See, this photo is showing me it could be
15 anywhere in the Venetian because it's so big.  And if
16 you say it's the same pillar --
17     Q.   Correct.
18     A.   -- I just don't know the distance on where I --
19     Q.   So here's my question -- it's a "yes" or
20 "no" -- and I'm just asking, as I understand it, looking
21 at 0 -- VEN 040, you're not able to -- assuming that the
22 pillar that's represented there is the same pillar where
23 you fell, you're not able to look at that and say,
24 "Okay.  This is the general area where I fell," and
25 circle it?
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 1          MR. KUNZ:  Same objection.  Mischaracterizes.
 2          Go ahead.
 3          THE WITNESS:  Yeah, because the property owner
 4 should and, in my opinion, must be aware that if their
 5 poring (phonetic) surface, their walking surface is not
 6 slip resistant when contaminated with a liquid that is
 7 capable of producing slip-and-fall events based on the
 8 readings, then, yes, they are aware that they're having
 9 slips and falls particularly on contamination on the
10 walking surface, so do something to make it so people
11 will not slip and fall on the contaminant by providing,
12 for example, an appropriate application of a
13 slip-resistant product.
14 BY MR. ROYAL:
15     Q.   Do you know what strict liability is?
16     A.   No, I don't.
17     Q.   Okay.  You make reference on page 3 of your
18 first report, this December 28th report, down at the
19 bottom.
20     A.   Yes.
21     Q.   You write, "Thousands of individuals transit
22 the floors within the Venetian every month -- Venetian
23 Casino Hotel every month."
24          Do you see that?
25     A.   I do.
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 1     Q.   Now, based -- do you know anything about how
 2 many rooms there are at that property?
 3     A.   I don't.
 4     Q.   Do you know anything about the occupancy rates?
 5     A.   No.
 6     Q.   You know they have conventions and people
 7 come -- people who attend conventions will stay there,
 8 they could stay somewhere else, and they have all kinds
 9 of people coming to the property.
10          You agree with that?
11     A.   I do.
12     Q.   You say "thousands."
13          Wouldn't it be more fair to say hundreds of
14 thousands of people every month, maybe even millions
15 come through the property?
16          MR. KUNZ:  Speculation.
17          Go ahead.
18 BY MR. ROYAL:
19     Q.   To the extent -- based on your experience.
20     A.   Well, yeah, I just use the figure thousands to
21 indicate that there's a substantial number of people
22 that transit the property.  It wouldn't matter to me if
23 it was a million or a thousand.  That's a lot of people.
24     Q.   Okay.
25     A.   It's not something that is irregularly or
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 1 occasionally used.  It's constant.
 2     Q.   Right.  Yeah.  24/7?
 3     A.   Yeah.  I would have no argument with that at
 4 all.
 5     Q.   So in this particular area, you didn't count
 6 the number of people that walk through the area of the
 7 fall from 12:06 p.m. until the incident at 12:36 p.m.?
 8     A.   No.  It's almost impossible.
 9     Q.   Well, I did it.
10     A.   You did?
11     Q.   And I can tell you it's about 450 people that
12 walk through there.
13     A.   All right.
14     Q.   And that's just in 30 minutes.  So if you watch
15 it for an hour, you're going to be up close to 1,000.
16          You'd agree with that?
17     A.   I do.  And if you watch it, yeah, it would be
18 for that small section that's within the scope of the
19 video.  This is a large area.  So whether you can say
20 450, I would probably say every day there's probably
21 4,500 or more.
22     Q.   Okay.  Yeah.  There would be -- so let's get
23 back to this part of your report.
24          "Within the general area of Plaintiff's
25 slip-and-fall incident, are food courts, cafés, coffee
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 1 bars, and other operations that dispense beverages."
 2          Why do you include that in your report?
 3     A.   Because these are areas that provide liquid
 4 beverages to guests, and some come in bottles, like the
 5 bottled water, some come in cups, some come in cans.
 6 Some are brought in from the outside.
 7          But we reference and stay with what the
 8 Venetian provides in this general location.  And when
 9 you do that, some individuals are going to spill it onto
10 the surface.  There's no doubt about it.
11     Q.   But we have no evidence that that happened
12 here; right?  You have no evidence that that happened?
13     A.   That someone spilled something onto the
14 surface?
15     Q.   From -- well, let me -- yes.  Let me ask that.
16          You have no direct evidence that someone
17 spilled something on the surface in this case?
18     A.   I did not observe anyone spilling anything onto
19 the surface, that's correct.
20     Q.   Okay.  And, in fact, the plaintiff -- strike
21 that.
22          All you know is that the report says the
23 plaintiff thought she slipped in water; correct?
24     A.   Correct.
25     Q.   And that you got an understanding later that
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 1 substance on the floor, and she'd never even heard of a
 2 foreign substance being on the floor?
 3          You don't know that?
 4     A.   I don't know that.
 5     Q.   And it wouldn't have any factor [sic] on any of
 6 the opinions you've presented?
 7     A.   That would be correct.
 8     Q.   Okay.  Now, on page 5 of your initial report,
 9 you have certain slip testing that was performed on
10 December 4, 2018.  It tested above .50 -- in fact, it
11 was .70 coefficient of friction when it was dry;
12 correct?
13     A.   Correct.
14     Q.   Now, do you happen to have any idea -- or
15 strike that.
16          The incident happened November 4, 2016, so you
17 would have taken this reading roughly just a little more
18 than a year after the incident?
19     A.   Fair.
20     Q.   Okay.  You don't know what the coefficient of
21 friction was on the date of the incident; right?
22     A.   I have no idea.
23     Q.   Okay.  How about -- the same with the wet slip
24 testing, you came up with an average of .33 coefficient
25 of friction; correct?

Page 70
 1     A.   Correct.
 2     Q.   Now, you did test it at .40 at least one
 3 direction; correct?
 4     A.   Correct.
 5     Q.   And according to the study that we just
 6 reviewed, in the 1983 study, .40 would have been -- at
 7 least they determined to be adequate; correct?
 8     A.   Under controlled conditions.
 9     Q.   Got it.  Okay.
10          Now, let me ask you about the Smith case.
11          Where did the slip-and-fall occur in Smith,
12 because I'm not actually familiar with that?
13          The Carol Smith case versus Venetian.
14     A.   Oh, I believe it was over by the escalator to
15 the right -- you know the escalator where you come down
16 from the upper level?
17     Q.   Yes.
18          Well, is this from the parking garage?
19     A.   Yes.
20     Q.   Okay.  So I'm going to ask you a few landmarks.
21          Do you know where the JuiceFarm is, the Bouchon
22 Bakery?
23     A.   You're testing my memory.  I don't pay
24 attention to the occupancy by name.
25     Q.   The reason I ask is because you make reference
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 1 to -- on page 3 of your report, you say, "Food courts,

 2 cafés, coffee bars, and other operations" --

 3     A.   Right.

 4     Q.   -- "that dispense beverages."

 5          I'm wondering, did you observe that or were you

 6 told that information?

 7     A.   No, no, no.  I've observed that.  I've been to

 8 that property multiple times.  I can't tell you the

 9 names of all those.

10     Q.   Okay.  All right.  I got it.

11          You just say this happened -- the Carol Smith

12 slip-and-fall you say happened somewhere around the base

13 of the escalator that comes down from the parking garage

14 escalator in the Venetian?

15     A.   If you went down to the base of the escalator

16 and turned right and then you walked a little bit

17 towards the -- they have, like, a coffee bar that sits

18 sort of behind the escalator, then there's, like, a

19 little general store at the back, it would be right in

20 that general vicinity as I recall the location.

21     Q.   There's a shoe shine place there.

22          Do you remember that?

23     A.   I do.

24     Q.   Is that -- was it near the shoe shine place?

25     A.   Near, but near to me is...
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 1     Q.   Okay.  Is it between the shoe shine place and
 2 the entry to the gift shop?
 3     A.   Approximately.  That's close.
 4     Q.   Okay.  So this would be maybe -- would it be,
 5 like, 100 feet or so away from the slip-and-fall that
 6 occurred in the Sekera case?
 7     A.   It's reasonable.  Close.
 8     Q.   So the Smith case did not happen in the Grand
 9 Lux rotunda?
10     A.   The same area where we're here today?
11     Q.   Right.
12     A.   No.
13     Q.   Now, my understanding is when you did the dry
14 test of the Smith case, it was .90 coefficient of
15 friction?
16     A.   Correct.
17     Q.   When you did the wet test, it was .40
18 coefficient of friction?
19     A.   Correct.
20     Q.   Okay.  And any explanation as to why it would
21 be different -- your testing would be different in the
22 Smith case versus the Sekera case?
23     A.   Well --
24          MR. KUNZ:  Speculation.
25          Go ahead.
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 1          THE WITNESS:  From an engineering standpoint,
 2 sure, there's possibilities that can explain that.
 3 Mostly it would be:  Is this area more transited by
 4 pedestrian traffic than the Sekera incident?  Was the
 5 floor application put on by Venetian at the same level
 6 in that case as in this case?
 7          So, yeah, there's multiple possibilities as to
 8 why you would have a discrepancy between 0.4 and 0.33.
 9 Frankly, it's not that far off.
10 BY MR. ROYAL:
11     Q.   Okay.  Now, you talk about floor applications,
12 and you make mention of that on page 2 of your initial
13 report?
14     A.   Yes.
15     Q.   You don't identify the floor applications
16 specifically.
17          What floor applications are you talking about?
18     A.   There are a number of commercial products by
19 the dozen that can be applied to any walking surface
20 that will increase the slip resistance level to 0.5 or
21 higher.  And depending on the product, it will retain
22 that level even with a heavy volume of pedestrian
23 traffic.  It depends on the volume of traffic, it
24 depends on the surface to which it's being applied, but
25 there are those products out there.  There's numbers of
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 1 them.
 2     Q.   Can you name some?
 3     A.   Sure.  There's SharkGrip, SlipSafe.  I think I
 4 could be off a little bit on this, but I believe it's
 5 Sure Safe or Sure Slip Safe.  Those are the ones that
 6 come to mind right off the top of my head.
 7     Q.   When you prepared your report, did you pull
 8 down any information to come up with the pricing here?
 9     A.   Well, I've recommended things such as SharkGrip
10 to other consulting clients, and generally you're going
11 to be -- depending on whether or not you do it in-house
12 or have a contractor do it for you, it could range from
13 20-some cents a square foot application to probably 40,
14 50 cents a square foot.
15     Q.   Okay.  Now, you didn't attach any of this
16 information to your initial report; correct?
17     A.   Correct.
18     Q.   This is just something in this paragraph on
19 page 2 at the bottom of your report that you presented
20 just based on your general experience?  You didn't look
21 up SharkGrip, SlipSafe, Sure Safe, and price it out?
22     A.   Well, no, because the price would be a variable
23 depending on whether you did it yourself or whether you
24 had someone you retained to come in and do it.  And it
25 depends on the total number of square footage.  You
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 1 would probably be given a discount if you were looking
 2 at 5,000 square feet versus 500.
 3     Q.   Is this something that you have ever personally
 4 done?  Have you ever personally obtained products and
 5 applied them to floors?
 6     A.   No.  I've recommended the products and they've
 7 been applied to floors by my clients and with a great
 8 deal of success.
 9     Q.   So that's something where you would have tested
10 before and after for the client?
11     A.   Yes, sir.
12     Q.   And that would be the MGM?
13     A.   MGM Mirage Resorts, yes, sir.
14     Q.   Any others?
15     A.   Caesars Palace.
16     Q.   Okay.
17     A.   Golden Nugget.
18     Q.   Okay.
19     A.   Those are the ones that come to mind, hotel
20 casinos.
21     Q.   When is the last time you tested -- you did any
22 kind of consulting related to the use of these products?
23     A.   Oh, six months ago.
24     Q.   Okay.  With who?
25     A.   Mirage Resorts.
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 1     Q.   What did you do?
 2     A.   Based on some history of slips and falls, I go
 3 to the client and advise them of a product.  This would
 4 be Mirage Resorts.
 5          Mirage Resorts contracts to have the product
 6 applied, and then I come back every six months and test
 7 certain areas to ensure the product is maintaining its
 8 slip resistance level, and if not, try to determine
 9 what's causing the difference and make additional
10 recommendations.  I do that on a regular basis.
11     Q.   Does Mirage have marble floors?
12     A.   At any of their properties?  Oh, sure.
13     Q.   Does Mandalay Bay?  Are they an MGM property?
14     A.   Yes.
15     Q.   Do they have marble floors?
16     A.   Yes, they do.
17     Q.   Have you told MGM that if any of their floors
18 test below .50 wet, that they're responsible for any
19 slip-and-fall that occurs no matter what?
20     A.   Yes, sir, I have.
21     Q.   Okay.
22     A.   That's my safety engineering opinion as a
23 consultant.
24     Q.   All right.  Let's go to -- let me see if
25 there's anything else in this report I want to look at.
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 1 Just a minute.
 2          All right.  Let's go to the next report.  We'll
 3 mark it as G.  May 30th -- your May 30th report.
 4     A.   Hang on a second, Mike.
 5                 (Exhibit G was marked.)
 6 BY MR. ROYAL:
 7     Q.   So May 30th, 2019, you prepared a rebuttal
 8 report, and in addition to what we've already reviewed,
 9 by the time you prepared this report, the only other
10 documents that you would have reviewed beyond those
11 identified on your December 28, 2018, report would be
12 the report of Dr. Hayes; is that correct?
13     A.   Correct.
14     Q.   All right.  So this is a pure rebuttal report.
15 You got his initial report, it was sent to you by
16 Mr. Galliher, and then you prepared this?
17     A.   Yes, sir.
18     Q.   Okay.  No other documents, correct, were
19 reviewed that you can recall?
20     A.   Correct.
21     Q.   All right.  So in the third paragraph here, you
22 make the -- we've kind of already bantered this about,
23 but I'll just ask a quick question.
24          You make the conclusion there was a spilled
25 liquid on the marble surface.
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 1          That's your conclusion?
 2     A.   Yes, sir.  Based on the plaintiff's testimony,
 3 yes, sir.
 4     Q.   Well, but you don't have her testimony.
 5     A.   Well, not her testimony, but she said she
 6 slipped on a wet substance, water.
 7     Q.   She said she believed --
 8     A.   She slipped.
 9     Q.   -- she slipped in water?
10     A.   Yes, sir.
11     Q.   And that's it, that's what you're basing it on?
12     A.   That's it.  Yes, sir.
13     Q.   You don't know how long it was there or how it
14 was introduced; correct?
15     A.   Correct.
16     Q.   And it's your opinion that that is the single
17 primary causal factor contributing to her slip-and-fall,
18 the plaintiff?
19     A.   Correct.
20     Q.   And that's based on just what is provided in
21 the security report that she believed that she slipped
22 in water?
23     A.   Correct.
24     Q.   All right.  He makes -- then you also make a
25 comment about Dr. Hayes's opinions related to his
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 1 examination of her shoes.

 2     A.   Correct.

 3     Q.   Now, I think we covered this before, but you

 4 examined her shoes but you didn't indicate you examined

 5 her shoes nor did you comment on your examination of her

 6 shoes in your December 28, 2018, report?

 7     A.   Correct.

 8     Q.   Because it was inconsequential?

 9     A.   Yes.  To me, it's irrelevant in this case.

10     Q.   Okay.  And it's irrelevant to you because as

11 you -- because no property can control who's wearing

12 safe or unsafe shoes when they come on their property;

13 right?

14     A.   Correct.

15     Q.   You mentioned that you have represented

16 Venetian in cases where maybe people are wearing

17 flip-flops.

18          There are cases that you've handled where shoes

19 do become kind of a factor?

20     A.   Yes, sir.

21     Q.   Flip-flops in particular would be those kinds

22 of shoes?

23     A.   I'm not a fan of flip-flops.

24     Q.   Because they don't have a heel, they're not

25 very supportive, and they can contribute to slips and
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 1 falls more so than other kind of footwear?
 2     A.   They can.
 3     Q.   So it's not always your opinion that footwear
 4 is not a primary causal factor?
 5     A.   I think we discussed that earlier.  It could be
 6 a contributing factor, but I don't believe that was the
 7 case in this situation.
 8     Q.   Okay.  If a jury were to determine that the
 9 area where the plaintiff slipped and fell was dry, your
10 opinion would be that -- would be what?
11     A.   That the floor was slip resistant.
12          MR. KUNZ:  Objection.  Speculation.
13          Go ahead.
14          THE WITNESS:  If it was dry, that the floor was
15 slip resistant as tested.
16 BY MR. ROYAL:
17     Q.   And that the floor did not cause the
18 plaintiff's fall?
19          MR. KUNZ:  Same objection.
20 BY MR. ROYAL:
21     Q.   Would that be your opinion?
22     A.   I think that would be reasonable, yes, sir.
23     Q.   All right.  I think you -- on page 2 of your
24 rebuttal report, you dismiss the Burnfield and Power
25 study just because it happened in a laboratory, it was
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 1 in a controlled circumstance, and the Venetian is not a
 2 controlled circumstance?
 3     A.   Yes.  That has no relationship to real world
 4 ambulation and walking surfaces.
 5     Q.   Is the 1983 study different?
 6     A.   Yes, it is.
 7     Q.   Okay.  And how so?
 8     A.   The 1983 study comes to somewhat similar
 9 conclusions.  However, after much more of a thorough
10 laboratory effort on the part of the University of
11 Michigan, they determined -- and I think I testified to
12 this earlier -- that 0.4 was the level and -- for
13 controlled environments, and that in order to account
14 for safety and uncontrollable circumstances, they would
15 elevate that to the 0.5, hence the 0.5 consensus.
16     Q.   I'm going to -- let me see if there's anything
17 I want to cover on this.
18          Oh, yes.  I want to ask you about the English
19 XL.  There's a reference on page 2 to ASTM F25 --
20     A.   Page 2?
21     Q.   Page 2 of your May 30 --
22     A.   Oh, yeah.  2508-11.
23     Q.   Yes.  You reference that.
24     A.   Yes.
25     Q.   What does that particular standard tell us?
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 1     A.   It tells us that the English XL Tribometer, or
 2 the XL Tribometer as it's called, is a recognized valid
 3 instrument for slip resistance testing.
 4     Q.   I looked at that and maybe I missed it.  I
 5 didn't see that particular equipment identified
 6 specifically there.
 7          Is it or is it just about calibration?
 8     A.   No, no, no.  F2508-11 is about the validation
 9 of variable instrument tribometers as an objective
10 testing instrument for slip resistance.  There's a
11 history behind all of that, which I think you're
12 probably aware of that.
13     Q.   I wanted to ask you about -- can you just tell
14 me, what's the DCOF versus the SCOF?
15     A.   DCOF is the dynamic coefficient of friction and
16 SCOF is the static coefficient of friction.  The
17 difference between the two is static coefficient of
18 friction is the amount of force necessary to incipiate
19 [sic] motion across the surface.
20          A dynamic coefficient of friction is the amount
21 of force necessary to continue motion across the
22 surface.  Quite different.
23     Q.   Okay.  Which one applies here?
24     A.   Static coefficient of friction.
25     Q.   And explain why that is.
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 1     A.   Because most heels slip first, simply cases of
 2 a walking surface not having the appropriate level of
 3 slip resistance to prevent a sudden slip.
 4          And dynamic friction slip-and-falls would mean
 5 that you're on a sheet of ice and you're sort of skating
 6 across and you ultimately lose your balance and fall.
 7          All studies that I have reviewed and all
 8 lectures I've attended through every engineering course
 9 at every school, static coefficient of friction is the
10 primary -- in fact, 90-some percent cause of slips and
11 falls, not dynamic friction.
12     Q.   I'm just looking at an article from 2008 that
13 makes reference to the dynamic coefficient of friction
14 with a -- they have a wet value of .42 or greater
15 coefficient of friction.
16          What would that relate to?
17     A.   To me, that is a dynamic friction level.  How
18 they got it, what they used, how many tests did they
19 provide, what was the surface, you really can't compare
20 dynamic coefficient of friction and static coefficient
21 of friction mathematically or in terms of reliability in
22 predicting slip-and-fall events.  They are two
23 completely different physical efforts.
24     Q.   Are you aware of the .42 coefficient of
25 friction recommended level for flooring related to the
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 1 dynamic coefficient of friction that's been -- they make
 2 reference to a 2014 --
 3     A.   Yes.  I have seen multiple articles like that,
 4 but, again, that presumes that someone is sliding across
 5 the floor and then proceeds to slip.  No relation to
 6 static friction.
 7     Q.   Okay.  All right.  Let's go to the last page of
 8 your May 30th, 2019, report.  Look at the last
 9 paragraph.
10     A.   Yes, sir.
11     Q.   It reads, "It should also be noted that the
12 Venetian Hotel Casino has experienced 196 slip-and-fall
13 events between January 1st, 2012, to August 5th, 2016,
14 with the majority of those events occurring on the
15 marble flooring within the same approximate area as
16 plaintiff's slip-and-fall."
17          Did I read that correctly?
18     A.   You did.
19     Q.   What information are you drawing from?
20     A.   I'm drawing from -- and this is post-December
21 report.  And everything that I base my initial opinions
22 and conclusions are based on the materials sent to me at
23 that time.
24          When I prepared this report, I was provided by
25 Mr. Galliher's office a spreadsheet, a run sheet of
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 1 slip-and-fall events within that referenced time period
 2 at that same approximate area as Plaintiff's
 3 slip-and-fall.
 4     Q.   Did you bring that with you today?
 5     A.   I don't believe so.  It was sent to me via an
 6 e-mail.
 7     Q.   Okay.  If you relied on that, why didn't you
 8 make reference to that document, that information at the
 9 outset of your report of May 30th, 2019?
10     A.   Just seemed the appropriate place to put it was
11 at the end of the report.
12     Q.   I mean, this is a rebuttal report.
13     A.   Yes.
14     Q.   And so as a rebuttal report, it is intended to
15 rebut, as you're understanding --
16     A.   Yes.
17     Q.   -- opinions provided by Dr. Hayes; correct?
18     A.   Yes.
19     Q.   This information of 196 slip-and-fall events
20 was not provided in Dr. Hayes' initial report; correct?
21 That's not where you got the information?
22     A.   Correct.  That is true.
23     Q.   This is additional information that you
24 received from Mr. Galliher; correct?
25     A.   Yes, sir.
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 1     Q.   You didn't look at the actual reports, you just
 2 saw a spreadsheet?
 3     A.   Correct.
 4     Q.   Is that a spreadsheet that you can produce?
 5 You can produce it, right, after this deposition today?
 6     A.   If it has not auto-erased itself, yes, sir, I
 7 can do that.
 8     Q.   Okay.  I'm going to ask you to do that --
 9     A.   Okay.
10     Q.   -- since it's referenced in your report.
11     A.   Sure.
12     Q.   You make the comment here, "same approximate
13 area."
14     A.   Yes, sir.
15     Q.   What are you talking about?  What area?  Is it
16 the whole property or is it just in the Grand Lux
17 rotunda?  Where is it?
18     A.   Within the Grand Lux area, based on what I
19 reviewed in the details of each recorded incident.
20     Q.   So you're -- I'm sorry.  You say, "The details
21 of each recorded incident."
22          Tell me what the spreadsheet looks like.
23     A.   Well, a spreadsheet is a typical spreadsheet.
24 It starts at a certain date and month, year.  It
25 specifies a location.  It shows a slip-and-fall and it
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 1 just continues on like that within that same general
 2 location.  That's how it was arranged as a spreadsheet.
 3     Q.   Okay.  So did it identify people by name?
 4     A.   That, I don't recall.  I think it was more
 5 event oriented, but it could have.
 6     Q.   Would it have included Lobby 1, Lobby 2, Lobby
 7 3, that kind of information?
 8     A.   Yes, sir, I believe it did.
 9     Q.   Would it have included areas like the Grand
10 Hall, the front desk, the porte-cochère?
11     A.   No.  It was simply addressed to the marble
12 flooring, and as I recall, the vast majority were in the
13 same general areas as Plaintiff's fall.  I would have to
14 pull the spreadsheet out to refresh my memory.
15     Q.   Would you consider the Carol Smith fall to be
16 in the same general area as Plaintiff's fall?
17     A.   Yes, sir.
18     Q.   So in your opinion, at least, based on your
19 testimony, so I understand, when you say "same
20 approximate area," the area where Carol Smith fell would
21 be within this Grand Lux rotunda area?
22     A.   Yes, sir.
23     Q.   Okay.  So you're saying, then, as I understand
24 it, you received information from Mr. Galliher that
25 there were 196 slip-and-fall events between January 1st,
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 1 2012, and August 5th, 2016, occurring in the vicinity of
 2 the Grand Lux rotunda?
 3     A.   Essentially that's correct, yes, sir.
 4     Q.   Okay.  So I'm clear, do you know where the
 5 Grand Hall is, the entryway to the property?
 6     A.   To the property, yes, sir.
 7     Q.   So when you enter the property, there's a
 8 fountain, there's the front desk --
 9     A.   Yes, sir.
10     Q.   -- there's a concierge desk to the right, and
11 then if you go to the left as you enter, there's a huge
12 grand hall with paintings on the ceiling.
13     A.   There is, sir.
14     Q.   Right?
15     A.   Yep.
16     Q.   All right.  So when you say "same approximate
17 area," if there were slip-and-falls there, they would be
18 separate from the 196 slip-and-falls.
19          Would that be right?
20     A.   I believe that's accurate.
21     Q.   And if somebody slipped and fell somewhere in
22 the front desk area, that would not be part of this
23 196 --
24     A.   I believe --
25     Q.   -- number?
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 1     A.   I believe that's accurate, yes, sir.
 2     Q.   And if somebody slipped and fell at the Palazzo
 3 on a marble floor, that's not part of the 196?
 4     A.   That would be correct.
 5     Q.   And if somebody slipped and fell at a
 6 convention area on a marble floor, that would not be
 7 part of the 196?
 8     A.   As I recall.  I'm going back on memory reading
 9 line after line.  I believe that would be correct.
10     Q.   Okay.  Did you ask Mr. Galliher where he got
11 this information?
12     A.   No, sir.  He said it was just provided to him
13 under discovery and that was it.
14     Q.   Okay.  Are they numbered 1 through 96?
15     A.   No.  They're by date.  I think I testified to
16 that to start with.  You have to start out with the date
17 and then work your way out.
18     Q.   Did you count them?
19     A.   Yes, I did.
20     Q.   Okay.  So this is something you counted?
21     A.   Yes, sir.
22     Q.   All right.  And did you see -- did you notice
23 that all of these 196 slip-and-fall events, did they
24 occur due to foreign substances on the floor?
25     A.   Mostly that was the case, yes, sir.  As I

Page 90
 1 recall, they were all due to liquid contaminants.
 2     Q.   Okay.  No trip-and-falls, nobody fainting, no
 3 drunks, you know, swaying and falling to the floor that
 4 you can recall?
 5     A.   No, sir.
 6     Q.   And that's something that if you still have it,
 7 you will produce?
 8     A.   Yes, sir.
 9     Q.   When is the last time that you looked at that?
10     A.   It would have been about a month ago prior to
11 preparing the rebuttal report.
12     Q.   All right.  So you would have received it,
13 what, about five to six weeks ago?
14     A.   That's fair.
15     Q.   Okay.  Why would you think it would be erased?
16     A.   Well, I have an auto-erase on my computer that
17 after a certain period of time, the e-mails are
18 discarded.
19     Q.   What's it set for?
20     A.   Usually 30 days.
21     Q.   Okay.  Is there any other information that
22 Mr. Galliher's provided you with that you think may have
23 been erased by your auto-erase?
24     A.   No, sir.
25     Q.   Is there any other information that you've been
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 1 provided other than -- that you haven't produced today
 2 at your deposition other than the 196 -- the spreadsheet
 3 that's referenced in your May 30th, 2019, report?
 4     A.   That would be correct.
 5     Q.   Okay.
 6     A.   I can't think of anything else I've been
 7 provided.
 8     Q.   Okay.  Let's get to your last report here, the
 9 latest one, June 24th, 2019, which we'll mark as H.
10                 (Exhibit H was marked.)
11 BY MR. ROYAL:
12     Q.   Now, you've already done one rebuttal report.
13     A.   Yes.
14     Q.   Why did you do a second?
15     A.   Because I was requested to do so.
16     Q.   So what specifically was this report rebutting?
17     A.   Mr. Hayes' opinions and conclusions in his --
18 let me see if I have this right -- in his rebuttal
19 report to my rebuttal report.
20     Q.   Okay.  So this is actually sort of a -- what we
21 would call a surrebuttal, like a second rebuttal or a
22 rebuttal to a rebuttal?
23     A.   Yes, sir.
24     Q.   Did I get that right?
25     A.   Yes, sir.  Sounds good.
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 1     Q.   What is there in this particular report that

 2 you -- what have you said in this report that you

 3 haven't already said?  That's what I'm trying to figure

 4 out here.

 5     A.   Probably the primary one is on page 2,

 6 Mr. Royal, and that would be when Mr. Hayes says that --

 7 on Opinion 8, there is -- while there is no longer an

 8 approved ASTM for its use, referencing the English XL

 9 Tribometer, he's simply way out of date and he's

10 completely wrong.  ASTM F2508-11 is very clear.  And why

11 he's not aware of that frankly surprised me quite a bit.

12     Q.   Okay.  But you'd already addressed that in your

13 rebuttal report; correct?

14     A.   Originally, but he brought it up specifically

15 in this rebuttal to my rebuttal, and therefore I was

16 asked to rebut that rebuttal.

17     Q.   So my understanding is Dr. Hayes did an initial

18 report and then he did a rebuttal report?

19     A.   He did.

20     Q.   You did an initial report, then a rebuttal

21 report?

22     A.   Yes.

23     Q.   He did not do a rebuttal report to your

24 rebuttal report?

25     A.   That's my understanding of his rebuttal report
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 1 dated June 13, 2019.
 2     Q.   Okay.  So your understanding is that he did two
 3 rebuttal reports?
 4     A.   Yes, sir.
 5     Q.   You note his Opinion No. 7 where he cites to
 6 witness statements contending there was no liquid on the
 7 walking surface -- I'll stop right there.
 8          You would agree that Dr. Hayes at least -- if
 9 he looked at testimony from other witnesses and so forth
10 beyond the two that you've looked at, that he would have
11 more information about at least what witnesses said when
12 they appeared at the scene than you have?
13     A.   That's fair.
14     Q.   And your -- is there a reason -- strike that.
15          So at the bottom of page 1 of the June 24,
16 2019, report, you say, "I accept Ms. Sekera's version of
17 the incident," and then you say, "And if indeed there
18 was no liquid contaminant on the walking surface, then
19 the slip resistance of the walking surface at the
20 location must have fallen well below the .50 standard
21 when dry."
22     A.   Yes, sir.
23     Q.   All right.  Now, you've testified in this
24 proceeding today that if there was nothing on the floor,
25 that she must have slipped for some other reason?

Page 94
 1     A.   Yes, sir.
 2     Q.   Okay.  It wouldn't necessarily be the
 3 coefficient of friction of a dry floor?
 4     A.   It could be but not exclusively, that's true.
 5          Mr. Royal, if I could just add to that.  Absent
 6 any other fact or factors presented to me, I would make
 7 that reasonable assumption as a safety engineer that if
 8 she slips and falls on a dry surface while there's other
 9 causal factors, still primarily it's because the slip
10 resistance level is too low, generally speaking.
11     Q.   But you tested it at .70?
12     A.   When I tested it, that's what it was, yes.
13     Q.   Okay.  And you have no reason to believe or
14 opine that it was anything less than .70 dry coefficient
15 of friction on the date of the incident?
16     A.   I have nothing to tell me that, correct.
17     Q.   So you're not going to show up at trial and
18 testify that it must have been below .50 coefficient of
19 friction dry if the jury were to determine that there's
20 no foreign substance on the floor?
21     A.   No.  I would cite at a trial and testimony that
22 it's a possible causal factor for a slip-and-fall on a
23 dry surface.
24     Q.   Right.
25          But your opinion today is that the floor is
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 1 safe when dry?
 2     A.   Or test that I did, yes, correct, at the time
 3 of the test.
 4     Q.   Okay.  And your opinion was the same in the
 5 Barba case that we reviewed earlier, that the marble
 6 floor is safe when dry?
 7     A.   Seems to be, yes.
 8     Q.   And that's been your experience at least since
 9 2011, 2010 when you did that -- prepared that affidavit
10 in the Barba case?
11     A.   Yes, sir.
12     Q.   I didn't see a reference to this Michigan study
13 until the June 24th, 2019, report.  I may have missed
14 it, but is there a reason why you wouldn't have brought
15 that up in an earlier report?
16     A.   Well, it was only because Mr. Hayes -- well,
17 wait a minute.  Give me one minute here.
18          It's actually my May 30 report on page 2.
19     Q.   Okay.  Give me just a second here.
20                  (Pause in proceedings.)
21 BY MR. ROYAL:
22     Q.   So you noted off the record that you mentioned
23 the Michigan report in the May 30th, 2019, rebuttal --
24     A.   Yes, sir.
25     Q.   -- or the Michigan study.
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 1     A.   Yes, sir.
 2     Q.   I'm not seeing anything different in your
 3 June 24th, 2019, report.
 4     A.   The difference is that Mr. Hayes in his Opinion
 5 No. 8 was so explicit trying to imply that the English
 6 XL Tribometer is not a recognized instrument, it's not a
 7 valid instrument, but it's still used in the United
 8 States.  And he's simply 100 percent incorrect.  He's
 9 simply not up to date in his research.
10     Q.   Okay.  I have just a couple -- well, a few more
11 questions.
12          I'm just going to ask you a couple of things
13 from your report in the Goldstein case.  I'm going to
14 read a couple things from it.
15          On your -- I think I have a copy of it here.
16          So this is an April 23rd, 2018, report.  This
17 is in the Carol Smith versus Venetian case.
18                 (Exhibit I was marked.)
19 BY MR. ROYAL:
20     Q.   On page 3 of your report at the bottom --
21     A.   Okay.
22     Q.   -- it says, "The only method to control the
23 frequency of such events is to have a set of policies
24 and procedures oriented to prevention, recognition, and
25 appropriate spill cleanup as well as maintaining all
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