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Michael A. Royal, Esq.
Nevada Bar No. 4370
Gregory A. Miles, Esq.
Nevada Bar No. 4336
ROYAL & MILES LLP
1522 West Warm Springs Road
Henderson Nevada 89014
Tel: (702) 471-6777
Fax: (702) 531-6777
Email: mroyal@royalmileslaw.com
Attorneys for Defendants
VENETIAN CASINO RESORT, LLC and
LAS VEGAS SANDS, LLC

DISTRICT COURT

CLARK COUNTY, NEVADA

JOYCE SEKERA, an Individual; 

Plaintiff,

v.

VENETIAN CASINO RESORT, LLC, d/b/a
THE VENETIAN LAS VEGAS, a Nevada
Limited Liability Company; LAS VEGAS
SANDS, LLC d/b/a THE VENETIAN LAS
VEGAS, a Nevada Limited Liability Company;
YET UNKNOWN EMPLOYEE; DOES I
through X, inclusive,

Defendants.

CASE NO.: A-18-772761-C
DEPT. NO.: XXV

Hearing Date: June 1, 2021
Hearing Time: 9:00 am

ALL RELATED CLAIMS.

OPPOSITION TO PLAINTIFF’S MOTION TO PLACE ON CALENDAR

COMES NOW, Defendants, VENETIAN CASINO RESORT, LLC, and LAS VEGAS

SANDS, LLC (collectively referenced herein as Venetian), by and through their counsel, ROYAL &

MIILES LLP, and hereby files this OPPOSITION TO PLAINTIFF’S MOTION TO PLACE ON

CALENDAR.
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This Opposition is based on the pleadings and papers on file, the memorandum of points and

authorities contained herein, the affidavit of counsel, the attached exhibits and any argument permitted

by this Court at the time set for hearing.

I.

NATURE OF OPPOSITION

Plaintiff is once again rehashing all of the same arguments related to why she needs unredacted 

prior incident reports without any NRCP 26(c) protection.  What remains missing from Plaintiff’s

presentation is anything of substance supporting her claim that she cannot fairly prosecute her case

without having the personal, private information of Venetian guests involved in prior incidents along

with the unfettered right to share it with whomever she pleases, however she pleases, as frequently as

she pleases.  What is the relevancy of providing Plaintiff with the private personal information of

persons wholly unrelated to the subject incident?  It still is not clear.  How is obtaining this

information proportional to the needs of this simple slip and fall case?  It is likewise not clear.  

In fact, Plaintiff has all the information she needs to present her claims of constructive notice,

to the extent the Court allows it in light of Eldorado Club, Inv. v. Graff, 78 Nev. 507, 377 P.2d 174

(Nev. 1962).  She can reference prior similar incidents in the Grand Lux rotunda dome area to make 

her notice arguments.  Indeed, Plaintiff has everything she needs to do that.  How does Plaintiff’s need

to contact persons with no knowledge of the incident in shotgun form outweigh the right to privacy

of these persons?  Plaintiff has not reasonably specified.  As explained further herein, the Discovery

Commissioner correctly determined that there is “good cause” to grant Venetian’s motion for

protection under NRCP 26(c).

For context, Plaintiff worked at the Venetian property for nearly a year prior to the subject

incident and safely walked through the Grand Lux rotunda dome area to use the casino level women’s

restroom thousands of times.  She never witnessed nor was she privy to any spills on a Venetian floor

nor did she ever become aware of persons injured from a fall during the hundreds of days she worked

- 2 -R:\Master Case Folder\383718\Pleadings\2Prior Reports.wpd
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at a kiosk at the Grand Canal Shops within the Venetian property.1  Plaintiff is unlike any other person

involved in any prior incidents on the Venetian property identified in this matter.  She is uniquely

qualified by her prior experience to demonstrate the high quality of floor maintenance provided by

Venetian.  Since Plaintiff’s own daily experience does not support her claims, Plaintiff seeks another

avenue to build her case - consisting of obtaining private personal information of Venetian guests

involved in prior slip and fall incidents on Venetian property to have them potentially testify in support

of her here - regardless of where, how and when their incident occurred.

A. Venetian Has “Good Cause”

Venetian previously presented “good cause” before the Discovery Commissioner to support

its motion for protection under NRCP 26(c).  The information Plaintiff so desperately wants to both

obtain and freely share with whomever and however she pleases “implicates a nontrivial privacy

interest” related to Venetian guests involved in prior incidents.  See Venetian Casino Resort, LLC v.

Eighth Judicial Dist. Court, 467 P.3d 1, 7 (citing Clark Cty. Office of the Coroner v. Las Vegas

Review-Journal, 458 P.3d 1048, 1058-59).  Plaintiff, in fact, did not address that important fact raised

by the Nevada Court of Appeals.  Plaintiff claims that the private information of Venetian guests is

synonymous with information found in the “phone book” , which badly misses the mark.  

B. Plaintiff’s Request Does Not Meet The Requirements Of NRCP 26(b)(1)

The information Plaintiff seeks is not relevant nor is it proportional to the needs of her case

under NRCP 26(b)(1).  Plaintiff has had multiple opportunities to explain how obtaining the private

information of persons involved in prior incidents is relevant to the facts of her case while appearing

twice before the Discovery Commissioner, District Court, and the Appellate Court.  This, in fact, is

Plaintiff’s seventh such opportunity.  Yet, all she has ever offered are vague arguments and theories

(i.e. to rebut Venetian’s assertion that Plaintiff may have some comparative fault) to camouflage what

1The Grand Canal Shops is a landlocked mall located solely within the Venetian property.
- 3 -R:\Master Case Folder\383718\Pleadings\2Prior Reports.wpd
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is clearly a fishing expedition.  Plaintiff fails to explain with reasonable specificity exactly how

Venetian guests involved in unrelated accidents would offer anything remotely relevant to the facts

of her case.  Plaintiff also fails to address why it is that she needs to have the unbridled ability to share

the private information of Venetian guests to persons outside this litigation - as she has previously

done with impunity (even as Venetian’s original motion for protection was pending before the

Discovery Commissioner).  In fact, Plaintiff does not even mention that alleged right in her latest

motion.2  

C. Plaintiff Relies On Evidence Already Deemed Irrelevant By This Honorable Court

Finally, in an apparent effort to inflame and mislead, Plaintiff has attached copies of all prior

incident reports provided by Venetian in this matter, completely ignoring the order of this

Honorable Court, filed on March 13, 2020, in which it limited evidence of prior incident reports to

the Grand Lux rotunda dome area where Plaintiff fell.  Thus, Plaintiff not only argues without

precision, but she has also flooded the Court with imprecise, unnecessary and wholly irrelevant

evidence to support her argument.  This act by Plaintiff subjects Venetian to unfair prejudice with

respect to the subject of this motion.  It is also illustrative of how Plaintiff will seek to use this same

information at trial.

II.

RESPONSE TO PLAINTIFF’S STATEMENT OF FACTS

Although the Court is well aware of the facts, Venetian will present a summary of evidence

pertinent to the present matter, and to clarify the facts presented by Plaintiff in the pending motion.

This action arises out of an alleged incident involving a floor located within a common area

of the Venetian casino on November 4, 2016 at approximately 12:37 pm, when Plaintiff slipped and

fell on a dry marble floor as she walked across the Grand Lux rotunda dome area with a cup of coffee

2It appears Plaintiff has at least conceded the point that she does not have a right to share
personal private information of Venetian guests as she once claimed.
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in her left hand.  The incident report does not provide evidence of a foreign substance on the floor

causing Plaintiff to fall other than the following: “She [Plaintiff] stated she was walking through the

area when she slipped in what she believed was water on the floor.”  (See Exhibit A, Venetian Security

Narrative Report (IR 1611V-0680), November 4, 2016, VEN 008-09.)  Plaintiff herself admits that

she never saw any foreign substance on the floor at any time on the date of the subject incident.  (See

Exhibit B, Transcript of Joyce Sekera Deposition (taken 03.14.19), at 19, ln 23-25; 20, ln 1-25; 21,

ln 1-21.)

The area where Plaintiff slipped as depicted on the surveillance footage is identified at

12:36:50.  (See Exhibit C, Surveillance Footage, VEN 019; see also Exhibit D, marked Venetian

security scene photo (VEN 043), for demonstrative purposes.)  Surveillance footage of the subject

incident, attached hereto as Exhibit C, depicts more than a thousand patrons walking through the

Grand Lux rotunda dome area from 12:06:49 to 12:36:49.  There is a reason Plaintiff does not address

the video footage in the pending motion - because she wants to address everything but the surveillance

footage.  Why?  Because other than depicting Plaintiff’s fall, it does not demonstrate the existence of

any foreign substance on the floor.  This is a critical issue when it comes to Plaintiff’s ongoing request

for prior factually similar events.

At 12:33:53 of the surveillance footage attached as Exhibit C, less than three minutes

preceding the subject incident, former Venetian Public Area Department (“PAD”) employee Maria

Cruz is depicted walking through the area of Plaintiff’s fall with a dust pan and broom as a male guest

walks through the area to her immediate right.  (See Exhibit E, Surveillance Stills (12:33:53, 12.36.50,

12.38.50, 12.39.57), depicting the slip area with witnesses on scene walking through it before/after

Plaintiff’s fall.)  Ms. Cruz identified herself from this footage during her April 17, 2019 deposition and

testified that this depicts her patrolling the area, walking right through the alleged spill area without

identifying anything on the floor.  (See Exhibit F, Transcript of Maria Cruz Deposition (taken

04.17.19) at 33, ln 8-17; 34, ln 20-22; 39, ln 21-25; 40, ln 1-9; 41, ln 11-17; 42, ln 10-25.)
- 5 -R:\Master Case Folder\383718\Pleadings\2Prior Reports.wpd
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At 12:39:57 of the surveillance footage, former Venetian PAD employee David Martinez

arrives at the slip area with a mop and bucket, stepping directly into the slip area with his right foot,

and begins mopping an area two to three feet away, towards the column, while continuing to stand in

the slip area.  Mr. Martinez testified that he did not see any foreign substance on the floor where

Plaintiff slipped as depicted on surveillance video.  (See Exhibit G, Transcript of David Martinez

Deposition (taken July 26, 2019) at 11:5-25; 12:1-25; 13:1-9.  See also Exhibit E, still at 12.39.57.)

Another fact omitted by Plaintiff in the pending motion is that she was very familiar with the

Grand Lux rotunda dome area where the subject incident occurred, having worked as an employee for

Brand Vegas, LLC, selling show tickets from a kiosk in the Grand Canal Shops located within the

Venetian property for nearly a year preceding the subject incident.3  Plaintiff testified in deposition

that she walked across the Grand Lux rotunda area daily to use the restroom where she was headed

at the time of the subject area.  (See Exhibit B, Transcript of Joyce Sekera Deposition (taken March

14, 2019) at 84:21-25; 85:1-9, 15-25; 86:1-25; 87:1-5; 88:7-14; 109:5-13.)  Plaintiff was working five

(5) to seven (7) days per week at her kiosk job from 9:00 am to 7:00 pm, sometimes as much as eighty

(80) hours.  (See id. at 57:5-20; 59:17-24; 75:5-25; 76:1-17.)  Plaintiff would therefore have worked

more than 200 days on property between December 28, 2015 and November 4, 2016, walking through

the Grand Lux rotunda dome area several hundred - even thousands of times prior to the subject

incident.  During the entire time Plaintiff worked for Brand Vegas, LLC, at the Venetian property, she

did not observe a foreign substance on the Venetian floor, she did not observe anyone slip and fall, nor

did she become aware of a slip and fall occurring on the Venetian property through information

provided by another person prior to her incident.  (See id. at 77-79.)

/ / /

/ / /

3The Grand Canal Shops mall is a landlocked property located completely within the Venetian.
- 6 -R:\Master Case Folder\383718\Pleadings\2Prior Reports.wpd
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III.

RESPONSE TO PROCEDURAL HISTORY

Venetian first brought this issue before the Discovery Commissioner by filing a Motion for

Protective Order on February 1, 2019, having previously provided Plaintiff’s counsel with redacted

copies of prior incident reports as a courtesy.  While the motion was pending, Plaintiff’s counsel

distributed the redacted prior incident reports to counsel involved in other cases against Venetian

(unrelated to the subject litigation), including Peter Goldstein, Esq., who then filed all of the prior

incident reports with the court in the matter of Carol Smith v. Venetian Casino Resort, LLC, case no.

A-17-753362-C, on March 12, 2019 - one day prior to the scheduled hearing before the Discovery

Commissioner.  (See Exhibit H, Smith v. Venetian Casino Resort, LLC, case No. A-17-753362-C,

Reply filed 03.12.19, Declaration of Peter Goldstein.)  The Nevada Court of Appeals noted the

following: “The discovery commissioner found that there was a legitimate privacy issue and

recommended that the court grant the protective order, such that the reports remain redacted, and

prevented Sekera from sharing the reports outside of the current litigation.”  See Venetian Casino

Resort, supra, 467 P.3d at 3 (emphasis added).  Yet, as noted above, Plaintiff’s counsel had already

shared the information and did not so advise the Court on March 13, 2019.  It is therefore rather ironic

that Plaintiff describes Venetian has having “improperly concealed and redacted responsive incident

reports” in her pending motion when the Nevada Court of Appeals noted from the record that “good

cause” was recognized by the Discovery Commissioner.  (See Plaintiff’s Motion at 10:6-7.)  The only

“improper” action procedurally here was Plaintiff’s sharing of information Venetian deemed to be

protected while a motion was pending, knowing it would be filed with the court in an unrelated case,

and then failing to advise the Court of that fact during the March 13, 2019 hearing once the Discovery

Commissioner ruled in Venetian’s favor.

/ / /
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The Nevada Court of Appeals further noted the following:

The commissioner further recommended, however, that after Sekera reviewed the 64
redacted reports and identified substantively similar accidents that occurred in the
same location as her fall, the parties could have a dispute resolution conference
pursuant to EDCR 2.34.  At that conference the parties would have the opportunity to
reach an agreement to allow disclosure of the persons involved in the previous similar
accidents.  If the parties failed to reach an agreement, Sekera could file an appropriate
motion.  (Id.)

It is noteworthy that Plaintiff has never made the slightest effort to identify a single prior incident

report she deems to be factually similar to the subject incident.

Also omitted from Plaintiff’s procedural history is this Honorable Court’s order of March 13,

2020 in which it narrowed the scope of prior incidents to which Plaintiff is entitled in this matter,

stating the following: “Venetian must produce prior incident reports limited to the Grand Lux

rotunda dome area from November 4, 2011 to November 4, 2016.  Plaintiff’s request for

documents outside this given scope is hereby DENIED.”  (See Exhibit I, Order on Objections to

the Discovery Commissioner’s Report and Recommendation Dated December 2, 2019 (filed March

13, 2020) at 3:19-21, emphasis added.)  Yet, in an apparent effort to skew the facts further here,

Plaintiff has attached within Exhibit 4 of the pending motion approximately 700 pages of a purported

seventy-three (73) prior incident reports - the vast majority of which are outside the Grand Lux rotunda

dome.  Plaintiff has not made the slightest effort to take the Court’s latest order into account.  Instead,

she is either attempting to relitigate the issue of scope previously determined by this Court or is simply

misleading the Court.

It should be further noted that Plaintiff petitioned the Nevada Supreme Court to review the

Nevada Court of Appeals’ decision in Venetian Casino Resort, LLC, supra, which entered an Order

Denying Petition for Review on October 23, 2020.  Finally, Plaintiff’s claim that Venetian failed to

argue the issue of privacy before this Honorable Court is completely untrue.  (See Exhibit J,

Defendants’ Limited Objection to Discovery Commissioner’s Report and Recommendation Dated

December 2, 2019 (filed December 16, 2019) (without exhibits) at 14:25-28; 15:1-11.)

- 8 -R:\Master Case Folder\383718\Pleadings\2Prior Reports.wpd
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IV.

DISCUSSION

A. Standard of Review

Rule 26(b)(1), Nevada Rules of Civil Procedure, reads as follows: 

Unless otherwise limited by order of the court in accordance with these rules, the
scope of discovery is as follows: Parties may obtain discovery regarding any
nonprivileged matter that is relevant to any party’s claims or defenses and
proportional to the needs of the case, considering the importance of the issues at
stake in the action, the amount in controversy, the parties’ relative access to relevant
information, the parties’ resources, the importance of the discovery in resolving the
issues, and whether the burden or expense of the proposed discovery outweighs its
likely benefit. Information within this scope of discovery need not be admissible in
evidence to be discoverable.  (Emphasis added.)

Plaintiff must therefore demonstrate that the desired discovery is relevant to her claims here

and that it is proportional to the needs of the case with five factors: 1) importance of issues at stake;

2) amount in controversy; 3) parties’ relative access to relevant information; 4) parties’ resources; the

importance of the discovery in resolving contested issues; and 5) the burden of proposed discovery

vs. the likely benefit.  As discussed further below, Plaintiff has not met the requirements of relevance

or proportionality required by NRCP 26(b)(1).4

 Rule 26(c)(1), Nevada Rules of Civil Procedure, provides as follows in pertinent part:

A party or any person from whom discovery is sought may move for a protective order
in the court where the action is pending. . . .  The motion must include a certification
that the movant has in good faith conferred or attempted to confer with other affected
parties in an effort to resolve the dispute without court action.  The court may, for
good cause, issue an order to protect a party or person from annoyance,
embarrassment, oppression, or undue burden or expense, including one or more of the
following:
(A) forbidding the disclosure or discovery;
(B) specifying terms, including time and place or the allocation of expenses, for the

disclosure or discovery;
(C)  prescribing a discovery method other than the one selected by the party

seeking discovery;

4Plaintiff appears to have wholly abandoned her claim that she is entitled to obtain private
personal information of Venetian guests unrelated to this matter and share it freely with anyone outside
the litigation she desires , however and whenever she so desires.

- 9 -R:\Master Case Folder\383718\Pleadings\2Prior Reports.wpd
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(D) forbidding inquiry into certain matters, or limiting the scope of disclosure or
discovery to certain matters;

(E) designating the persons who may be present while the discovery is conducted;
(F) requiring that a deposition be sealed and opened only on court order;
(G) requiring that a trade secret or other confidential research, development, or

commercial information not be revealed or be revealed only in a specified way;
and

(H) requiring that the parties simultaneously file specified documents or
information in sealed envelopes, to be opened as the court directs.

B. Venetian Demonstrated “Good Cause” Required by NRCP 26(c)(1)

The Discovery Commissioner determined that Venetian established “good cause” and therefore

recommended that the motion for protective order be granted.  (See Exhibit K, Discovery

Commissioner’s Report and Recommendation, filed April 4, 2019.)  The Discovery Commissioner

wrote: “this presents a privacy issue as it pertains to the identify of prior Venetian guests and

includes protected HIPAA related information.”  (Id. at 3:7-9, emphasis added.)  The Nevada Court

of Appeals wrote the following regarding the subsequent proceeding as follows: “The district court

determined that there was no legal basis for a protective order.  We disagree . . . .”  See Venetian

Casino Resort, LLC, supra, at 467 P.3d at 8.5   While the higher court did not make a specific holding

on the “good cause” issue, it provided the District Court with some guidance, approving the framework

of In re Roman Catholic Archbishop of Portland in Or., 661 F.3d 417, 424 (9th Cir. 2011), and

Glenmede Trust Co. V. Thompson, 56 F.3d 476, 483 (3d Cir. 1995), discussed further below.  

In addition, the higher court noted the following: “Importantly, the Nevada Supreme Court

recently stated that disclosing medical information implicates a nontrivial privacy interest in the

context of public records requests.”  See Venetian Casino Resort, LLC, supra, 467 P.3d at 12, note 12

(citing Clark Cty. Office of the Coroner vs. Las Vegas Review-Journal, 136 Nev. Adv. Op. 5, 458 P.3d

1048, 1058-59 (“explaining that juvenile autopsy reports implicate ‘nontrivial privacy interests’ due

5The Nevada Court of Appeals added: “Sekera argues that the district court did not abuse its
discretion by determining the Venetian did not show good cause.  We are not convinced.”  See
Venetian Casino Resort, LLC, supra, at 12, note 11.

- 10 -R:\Master Case Folder\383718\Pleadings\2Prior Reports.wpd
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to the social and medical information they reveal, which may require redaction before their release”)

(emphasis added).

Although the appellate court made specific reference to Clark Cty. Office of the Coroner,

supra,  in its opinion, Plaintiff completely ignored it in the pending motion.  Accordingly, Venetian

provides a review here as it seems most pertinent.  In that case, the Clark County Coroner’s Office

denied a newspaper’s public records request for juvenile autopsy reports from January 2012 through

April 2017 on the basis of NRS 432B.407(6), a confidentiality provision that applies to the child death

review team as a whole.  Accordingly, the district court ordered the production of unredacted juvenile

autopsy reports, and the Nevada Supreme Court reversed the lower court’s decision.  The Clark

County Coroner’s Office argued, with approval of the Nevada Supreme Court, that although the

HIPAA definitions of “providers of health care” does not specifically include coroners or

forensic pathologists, there was nevertheless a privacy interest worthy of protection.  The court

used a previously adopted two-part test in Cameranesi v. United States Department of Defense, 856

F.3d 626, 637 (9th Cir. 2017).  Although this applies to disclosures by governmental entities, it is

pertinent here by analogy.

The Cameranesi test first “requires the government to establish that disclosure implicates a

personal privacy interest that is nontrivial or more than de minimis.”  See Clark Cty. Office of the

Coroner, supra, 458 P.3d at 1057.  If that burden is met, “the requester must then show that the public

interest sought to be advanced is a significant one and the information sought is likely to advance

that interest.  If the second prong is not met, the information should be redacted.”  Id.  (Emphasis

added.)  The court explained: “This balancing test approach ‘ensures that the district courts are

adequately weighing the competing interests of privacy and government accountability.’" Id. (citations

omitted).  The Clark Cty. Office of the Coroner court held that “the Coroner's Office has demonstrated

that a nontrivial privacy interest is at stake in the potential disclosure of juvenile autopsy reports”

based on the sensitive medical information found within the requested reports.  The court held that
- 11 -R:\Master Case Folder\383718\Pleadings\2Prior Reports.wpd
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“the authorities the Coroner’s Office invokes to withhold the autopsy reports reflect a clear public

policy favoring the protection of private medical and health-related information.”  Id. at 1058.

The Venetian security report involving Plaintiff has been identified herein as VEN 005-017. 

(See Exhibit A.)  The Case MO provides that the report contains Protected Health Information. 

(See id. at VEN 006.)  The Narrative Report and Acknowledgment of First Aid Assistance & Advice

to Seek Medical Care have information related to the examination of responding security EMT, Joseph

Larson.  (See id. at VEN 008-09, VEN 017.)  Officer Larson testified in his October 11, 2019

deposition that PHI in the MO report stands for Protected Health Information.  (See Exhibit L,

Transcript of Joseph Larson Deposition, taken October 11, 2019, at 51, ln 1-11.)

Venetian further has an interest in protecting the privacy of non-medical personal information

of its guests involved in prior incidents.  The Nevada Supreme Court has found that relief is

appropriate when a District Court’s ruling exceeds the scope of NRCP 26(b)(1) and requires the

production of private information.  Schlatter v. Eighth Judicial Dist. Court In and For Clark County,

93 Nev. 189, 192, 561 P.2d 1342, 192-93 (1977).  The United States District Court for the District of

Nevada has dealt with this particular issue and found in favor of protecting the privacy rights of third

parties by redacting personal information.

Plaintiff’s assertion that “Defendants cannot cite to a Nevada case which supports their

contention that this information can be protected because no case exists” is rather odd, as the Nevada

Court of Appeals suggested otherwise in Venetian Casino Resort, LLC, supra - even going so far as

to cite to the Clark Cty Office of the Coroner, supra, case as an example.  (See Plaintiff’s Motion to

Place on Calendar at 23:6-9.)  Indeed, Plaintiff presented the same string of cases in support of this

argument to the Nevada Court of Appeals and this authority was rejected.  (See id. at 23:11-23; 24:1-2;

compare Venetian Casino Resort, LLC, supra, 467 P.3d at 4, note 5 (“The authority cited by Sekera

is unpersuasive, as the cases do not consider proportionality as required by the newly adopted

/ / /
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amendments to NRCP 26(b)(1)”.)  Contrary to Plaintiff’s assertion here, Venetian can cite to pertinent

case law.

In Izzo v. Wal-Mart Stores, Inc., 2016 U.S. Dist. LEXIS 12210; 2016 WL 409694, the plaintiff,

who slipped and fell on a clear liquid within a Las Vegas Wal Mart store on May 18, 2013, filed a

motion to compel the defendant to produce evidence of prior claims and incidents for the three (3)

years preceding the subject incident.  The court evaluated the claim under the federal equivalent of

NRCP 26(b)(1) and Nevada law as set forth Eldorado Club, Inv. v. Graff, 78 Nev. 507, 377 P.2d 174

(Nev. 1962).  In Izzo, the defense had previously produced a list of prior reported slip and falls.  The

plaintiff sought the incident reports including personal information of the other Wal Mart customers. 

The federal district court found that the burden on defendant and the privacy interests of the non-

litigants outweighed the tangential relevance of the information to the issues in the lawsuit.  (Id. at 4,

2016 U.S. Dist LEXIS  at *11.)  Similarly, in the instant matter, Plaintiff has failed to present a

compelling reason under NRCP 26(b)(1) for the production of non-litigant individual's private

information.  The Izzo holding alone demonstrates “good cause” under NRCP 26(c).  

In Rowland v. Paris Las Vegas, 2015 U.S. Dist. LEXIS 105513; 2015 WL 4742502, the federal

district court applying the federal equivalent of NRCP 26(b)(1) found that third parties have a

protected privacy interest in their identities, phone numbers and addresses.  In Rowland, Plaintiff sued

the defendant for injuries after slipping and falling on a recently polished tile floor.  The plaintiff

sought to compel the defendant to identify by name (with phone numbers and addresses) any person

who had previously complained about the subject flooring.  The court not only found the request to

be overly broad, but also determined that it violated the privacy rights of the persons involved.  It

explained as follows:

Further, the Court finds that requiring disclosure of the addresses and telephone
numbers of prior hotel guests would violate the privacy rights of third parties.
"Federal courts ordinarily recognize a constitutionally-based right of privacy that can
be raised in response to discovery requests." Zuniga v. Western Apartments, 2014 U.S.
Dist. LEXIS 83135, at *8 (C.D. Cal. Mar. 25, 2014) (citing A. Farber & Partners, Inc.
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v. Garber, 234 F.R.D. 186, 191 (C.D. Cal. 2006)).  However, this right is not absolute;
rather, it is subject to a balancing test.  Stallworth v. Brollini, 288 F.R.D. 439, 444
(N.D. Cal. 2012). "When the constitutional right of privacy is involved, 'the party
seeking discovery must demonstrate a compelling need for discovery, and that
compelling need must be so strong as to outweigh the privacy right when these two
competing interests are carefully balanced.'"  Artis v. Deere & Co., 276 F.R.D. 348,
352 (N.D. Cal. 2011) (quoting Wiegele v. Fedex Ground Package Sys., 2007 U.S. Dist.
LEXIS 9444, at *2 (S.D. Cal. Feb. 8, 2007)). "Compelled discovery within the realm
of the right of privacy 'cannot be justified solely on the ground that it may lead to
relevant information.'" Id. 

Id. at *7 (emphasis added).  

Here, Plaintiff has not addressed these privacy concerns, much less demonstrated that her need

for the information outweighs the third party privacy interests.  To the contrary, Plaintiff has dismissed

them with multiple references comparing it to information anyone can find within the “phone book”. 

(See Plaintiff’s Motion to Place on Calendar at 8:1; 23:5-6; 25:4-5.)  The Izzo or Rowland courts

disagree.  See also, Bible v. Rio Props., Inc., 246 F.R.D. 614, 620-21, 2007 U.S. Dist. LEXIS 80017

at *16-17 (“the rights of third parties can be adequately protected by permitting defendant to redact

the guest's complaints and staff incident reports to protect the guest's name and personal information,

such as address, date of birth, telephone number, and the like”); Dowell v Griffin, 275 F.R.D. 613, 620

(S.D.  Cal. 2011) (ruling that the plaintiff was not entitled to identity, phone number, address, date of

birth, social security number, or credit card number of unrelated third parties); Shaw v. Experian Info.

Sols., Inc., 306  F.R.D. 293, 299 (S.D. Cal. 2015) (redaction is appropriate to protect private

information).

The Nevada Legislature has demonstrated a desire to protect the personal data in the possession

of business entities in NRS § 603A.010, et seq., which relates to the Venetian’s duty to securely

maintain and protect the information collected from its guests and customers.  By disclosing personal

information of potentially hundreds of guests, Venetian may be required under NRS § 603A.220 to

contact each non-employee identified within every prior incident report to advise of the disclosure. 

The information contained within the incident reports at issue includes names, phone numbers,
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addresses, dates of birth, Social Security numbers, health information (i.e. handwritten notes from

EMT evaluations, and typewritten summaries of alleged injuries, prior health related conditions, etc.) 

The mass dissemination of Venetian’s guests’ private information is the equivalent to a data breach,

thereby exposing Venetian to additional third-party claims arising from the leaking of this information. 

There is simply no good reason to provide this information to Plaintiff, much less to allow her to

provide it to anyone else she desires outside the litigation.

Finally, Venetian has demonstrated a desire to protect the privacy of its guests by virtue of its

privacy policy.  (See Exhibit M, Privacy Policy, The Venetian Resort Las Vegas (July 7, 2019),

https://www.venetian.com/policy.html at VEN 486-87 (emphasis added).  The Venetian’s Data

Privacy Policy (“Privacy Policy”) states in relevant part, as follows:

This is the Data Privacy Policy (“Privacy Policy”) of Venetian Casino Resort, LLC
and its parent, affiliate and subsidiary entities (collectively, the “Company”) located
in the United States. …  This Privacy Policy applies to activities the Company engages
in on its websites and activities that are offline or unrelated to our websites, as
applicable.  We are providing this notice to explain our information practices and the
choices you can make about the way your information is collected and used.

This Privacy Policy sets forth the principles that govern our treatment
of personal data. We expect all employees and those with whom we
share personal data to adhere to this Privacy Policy.

The Company is committed to protecting the information that our
guests, prospective guests, employees, and suppliers have entrusted to
us.

This Privacy Policy applies to all personal data in any format or
medium, relating to all guests, prospective guests, patrons, employees,
suppliers and others who do business with the Company.

Id. at VEN 486-87 (emphasis added).

Venetian’s Privacy Policy describes to Venetian’s guests (and prospective guests) that

Venetian collects its guests’ personal data or information, stating in relevant part as follows:

We only collect personal data that you provide to us, or that we are authorized to
obtain by you or by law.  For example, we obtain credit information to evaluate
applications for credit, and we obtain background check information for employment
applications.  The type of personal data we collect from you will depend on how you
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are interacting with us using our website, products, or services.  For example, we may
collect different information from you when you make reservations, purchase gift
certificates or merchandise, participate in a contest, or contact us with requests,
feedback, or suggestions.  The information we collect may include your name, title,
email address, mailing information, phone number, fax number, credit card
information, travel details (flight number and details, points of origin and destination),
room preferences, and other information you voluntarily provide.

Id. at VEN 488.

Venetian’s Privacy Policy includes offering Venetian’s guests an opportunity to choose what

personal information, if any, they wish to share and/or with whom Venetian may share information. 

Venetian provides guests with the ability to control what information Venetian maintains and to whom

it is disseminated.  For example, Venetian's Privacy Policy provides the following:

Access, Correct, Update, Restrict Processing, Erase: You may have the right to
access, correct, and update your information.  You also may request that we restrict
processing of your information or erase it.  To ensure that all of your personal data is
correct and up to date, or to ask that we restrict processing or erase your information,
please contact us using the methods in the Contact Us section below.

Id. at VEN 492.  

Petitioners' guests are promised and expect that the Venetian will take steps to protect their

confidential information.  The Plaintiff’s request would require Venetian to entirely disregard this

promise to protect guest's confidential information.  The wide dissemination of this information

intended by Plaintiff may very well result in claims by those guests for the disclosure of this

information without their consent or notice.

Venetian contends that if the privacy rights of the innocent individuals are not protected, then

Venetian may face further claims from aggrieved guests.  Moreover, it will cause irreparable damage

to Venetian’s relations with its guests and prospective guests.

1. Application of Adopted Factors

To analyze “good cause”, the Nevada Court of Appeals adopted factors set forth in In re

Roman Catholic Archbishop of Portland in Or., 661 F.3d 417, 424 (9th Cir. 2011).  See Venetian

Casino Resort, LLC, supra, 467 P.3d at 9-10.  The first consideration is to “determine if
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particularized harm would occur due to public disclosure of the information.”  Id. at 10 (emphasis

added).  Venetian has carefully set forth a “particularized harm” herein above on the issue of privacy. 

Certainly, the “particularized harm” is personal to each individual subjected to Plaintiff’s whims

surrounding her desire to obtain, use and share their personal, private information, and the damage to

both the individual Venetian guests and Venetian’s relationship therewith.  Once a “particularized

harm” is identified, the court “must ‘balance the public and private interests to decide whether ... a

protective order is necessary.’"  Id.  (Citation omitted.)  There is also a “particularized harm” to

Venetian based on the immeasurable injury to its guest relations.

How does Plaintiff’s interest in obtaining the private contact information of Venetian guests

involved in prior incident reports outweigh this right to privacy?  Plaintiff provides only general

arguments.  In fact, Plaintiff has information regarding prior incidents (both those previously deemed

potentially relevant and irrelevant by the Court, yet has made no effort to separate the two in the

pending motion) to make her case on the issue of notice (to the extent such evidence is allowed at

trial).  Plaintiff asserts that her right to identify and contact persons involved in prior incidents, which

are not remotely factually similar, where the people do not know Plaintiff and are wholly unaware of

her incident circumstances outweighs their right to privacy.  However, she offers only platitudes in

support of her position.  

For example, Plaintiff claims that those involved in prior incidents are necessary to rebut any

claim of comparative fault argued by Venetian.  (See, e.g., Plaintiff’s Motion to Place On Calendar

at 16:10-19.)  How will this actually work in light of the unique facts at issue here?  Plaintiff does not

explain.  The Venetian Casino Resort, LLC, court noted that “discovery decision are ‘highly fact-

intensive’”.  Venetian Casino Resort, LLC, supra, 467 P.3d at 8 (citation omitted).  Likewise, prior

incident reports must be carefully scrutinized as they are likewise “highly fact-intensive”.  Yet,

Plaintiff has merely dumped hundreds of pages pertaining to wholly unrelated prior incidents despite

this Court’s March 13, 2020 order - apparently for effect.  While the size of Plaintiff’s exhibits when
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printed out appears impressive, it misses the mark and is the kind of generalized argument Plaintiff

wrongly claims Venetian is engaging in here.

The higher court also embraced “the following nonmandatory and nonexhaustive list of factors

for courts to consider when determining if good cause exists” as provided in Glenmede Trust Co. v.

Thompson, 56 F.3d 476, 483 (3d Cir. 1995):

(1) whether disclosure will violate any privacy interests; (2) whether the information
is being sought for a legitimate purpose or for an improper purpose; (3) whether
disclosure of the information will cause a party embarrassment; (4) whether
confidentiality is being sought over information important to public health and safety;
(5) whether the sharing of information among litigants will promote fairness and
efficiency; (6) whether a party benefitting from the order of confidentiality is a public
entity or official; and (7) whether the case involves issues important to the public.

Id. at 10-11 (emphasis added).  The Nevada Court of Appeals noted the following in footnote 12 of

its decision: 

we note that Glenmede factors one, three, and five authorize the district court to
consider the ramifications of information being disseminated to third parties (i.e.,
"whether disclosure will violate any privacy interests," "whether disclosure of the
information will cause a party embarrassment," and "whether the sharing of
information among litigants will promote fairness and efficiency").

Id. at 12, note 12 (emphasis added).

Recall that this Honorable Court previously determined that there was no privacy interest. 

Since that time, the Nevada Supreme Court determined otherwise in  Clark Cty Office of the Coroner,

supra, recognizing a “nontrivial privacy interest” in the kind of information provided in prior incident

reports.  Therefore, the Court now has a legal basis to determine that “disclosure will violate any

privacy interests” under the Glenmede factors.  Consider as well that Plaintiff not only demanded a

right to the private information of Venetian guests, but obtained it with an articulated and

demonstrated desire to share it with persons wholly disconnected to the present litigation, which falls

under factor no. 2: “whether the information is being sought for a legitimate purpose or for an

improper purpose”. Venetian respectfully suggests that Plaintiff’s blatant disregard of the judicial

/ / /
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process by sharing information which was the subject of a motion for protective order demonstrated

“an improper purpose.”  

Providing Plaintiff with personal contact information for non-parties involved in prior incidents

threatens to “cause a party embarrassment” and harm under factor no. 3, undermining the business

relationship between Venetian and its guests.  While Plaintiff addresses factor no. 4 in her motion, it

does not apply to the circumstances here.  Under factor no. 5, Plaintiff does not explain how “the

sharing of information among litigants will promote fairness and efficiency.”  She does not provide

one substantive example of how a witness completely ignorant of the subject incident and surrounding

facts “will promote fairness and efficiency.”  Plaintiff simply pounds the proverbial table and claims

that will be the result.  In so doing, Plaintiff fails to make her point.

There is a recognized interest in protecting the disclosure of personal client information, as

unauthorized disclosure would likely damage the Petitioners' guest relationships.  See Gonzales v.

Google,  Inc., 234 FRD 674, 684 (N.D. CA 2006) (disclosing client information "may have an

appreciable  impact on the way which [the company]  is perceived,  and consequently  the frequency

with which customers use [the company]").  Guests who stay at the Venetian do so with an expectation

that their personal information will not be disclosed or disseminated without their consent.  

Based on the foregoing, Venetian respectfully submits that “good cause” exists to support an

order providing that the personal, private information of Venetian’s guests contained in the incident 

reports remain redacted and be protected from disclosure outside the litigation pursuant to NRCP 26(c)

as per the April 4, 2019 Discovery Report and Recommendation.

C. The Information Sought by Plaintiff is Not Relevant or Proportional to the Needs of
Plaintiff’s Case Under NRCP 26(b)(1)

Having established “good cause” exists under NRCP 26(c), Venetian now addresses the issues

of relevance and proportionality as presented by NRCP 26(b)(1).

/ / /
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1. Private Information of Venetian Guests Involved in Prior Incidents is Not
Relevant

NRCP 26(b)(1) requires the Court to consider whether the information sought is “relevant” to

contested issues.  Here, Plaintiff claims that after successfully walking through the subject area

thousands of times prior to November 4, 2016, she fell at 12:36:50 on that date due to a temporary

transitory condition and that she needs prior incident reports to establish notice.  Venetian contends

that long established Nevada law prohibits the use of prior incident reports for that purpose.  See

Eldorado Club, Inc. v. Graff, 78 Nev. 507, 511, 377 P.2d 174, 176 (1962).  The Nevada Court of

Appeals did not directly address this, but it did not disagree with Venetian.   See Venetian Casino

Resort, LLC, supra, 567 P.3d at 6, note 6 (the higher court noting that “Sekera appears to have

abandoned the notice and foreseeability arguments proffered in the district court and now only argues

in her answering brief that the unredacted reports are relevant to show a lack of comparative

negligence”)1

Given the Nevada Supreme Court's finding that prior incident information is irrelevant to

establish notice in the facts at issue here before the Court (i.e. Eldorado Club, Inc., supra), Plaintiff

necessarily cannot demonstrate a need outweighing the third party guests' privacy interest.  Certainly, 

under Eldorado Club, Inc., which provides the prior incident reports in circumstances such as those

present here are not admissible, it is questionable whether Plaintiff has a right to them at all.

Venetian refers the court Caballero v. Bodega Latina Corp., 2017 U.S. Dist. LEXIS 116869

(D. Nev. July 25, 2017).  There, the plaintiff argued that her real issue for a slip/fall on a foreign

substance was not just that the foreign substance was present, but that the floor was itself slippery and

not appropriate for its intended use.  Therefore, plaintiff argued that Eldorado Club, Inc., did not apply

(as Plaintiff is arguing here).  The court denied plaintiff’s motion to compel the production of prior

1It is worth repeating that the Discovery Commissioner initially directed Plaintiff to identify
certain factually similar prior incident reports occurring in the same location and that Plaintiff has
never made any effort to do so.  
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incident reports altogether, even in unredacted form, because she did “not meet her threshold burden

to show the discovery she seeks to obtain is ‘relevant to any party’s claim or defense” under Rule

26(b)(1); therefore, the court did not even get to the proportionality part of the balancing test under

the rule.  (See id. at *22-23.)2

The incident reports at issue here contain the sensitive, and private information of individuals

who are not parties to this lawsuit, and who are not believed to have any information, facts or

circumstances surrounding Plaintiff’s allegations.  These persons are not similarly situated to Plaintiff,

who was frankly a pseudo employee by virtue of her employment for Brand Vegas, LLC, at its Grand

Canal Shops kiosk location.

There is simply no legitimate discovery interest which outweighs these third party privacy

concerns in light of Eldorado Club, Inc., supra.  Moreover, Plaintiff has not demonstrated a

compelling need for this information.  While this Honorable Court previously determined the

information in prior incident reports to be relevant, Venetian respectfully seeks reconsideration in light

of the analysis and framework presented by the Nevada Court of Appeals.3 

2. Private Information of Venetian Guests Allowing Plaintiff to Use However She
Desires is Not Proportionate to the Needs of the Case

If the Court determines that the information sought by Plaintiff is relevant pursuant to NRCP

26(b)(1), it must then determine whether Plaintiff’s purported need to have and use the private

information of Venetian guests disconnected with the subject incident is proportionate to the needs of

her case.  The factors set forth in NRCP 26(b)(1) as follows: 1) the importance of the issues at stake

in the action; 2) the amount in controversy; 3) the parties' relative access to relevant information; 4)

2It should be noted that the cases cited by Plaintiff at page five of the motion occurred prior to
Venetian Casino Resort, LLC, supra, and Clark Cty. Office of Coroner, supra; therefore, they do not
take into account the “nontrivial privacy interest” now recognized by the Nevada Supreme Court.

3The Court should ask Plaintiff why she attached to the pending motion hundreds of pages of
irrelevant documents relating to incidents occurring outside the Grand Lux rotunda area where
Plaintiff fell in light of its March 13, 2020 order.
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the parties' resources; 5) the importance of the discovery in resolving the issues; and 6) whether the

burden or expense of the proposed discovery outweighs its likely benefit.  “‘Upon consideration of

these factors, "a court can—and must—limit proposed discovery that it determines is not proportional

to the needs of the case . . . .’  Vallejo v. Amgen, Inc., 903 F.3d 733, 742 (8th Cir. 2018) (quoting Carr

v. State Farm Mut Auto. Ins., Co., 312 F.R.D. 459, 468 (N.D. Tex. 2015)).”  Venetian Casino Resort,

LLC, supra, 467 P.3d at 7.

a. The Importance of the Issues at Stake in the Action

Of course, Plaintiff claims that having full access to private information identifying Venetian

guests entirely unrelated to the subject incident is “crucial” to the litigation; however, she never really

provides a substantive response as to why that is the case.  (See Plaintiff’s Motion to Place on

Calendar at 17:20-21.)  Plaintiff generally references “issues of notice, foreseeability, and whether the

Plaintiff was comparatively negligent are vital.”  (Id. at 17:20-23.)  In making this broad, general

proclamation, Plaintiff ignores Nevada law as set forth in Eldorado Club, Inc., supra, and to

Venetian’s knowledge, Plaintiff has never provided a single example of how the unrelated event of

another person at the Venetian on a separate occasion under different circumstances could have any

bearing on Plaintiff’s comparative fault.  It is no secret that Venetian maintains - at least in part - that

Plaintiff fell on a dry marble floor because of the poorly conditioned shoes she was wearing.  Has

Plaintiff identified another guest involved in a prior incident who was wearing the same shoes  in the

same area under the same conditions?  No, she has not.  Instead, Plaintiff is taking a shotgun blast

approach to this issue.  The fact is that Plaintiff can make all of her arguments to address “issues of

notice, foreseeabiltiy, and whether Plaintiff was comparatively negligent” with redacted prior incident

reports protected pursuant to NRCP 26(c).

Keep in mind that the first thing Plaintiff did when she received the redacted prior incident

reports was to share them with attorneys unaffiliated with this litigation.  How was that “crucial” to

Plaintiff in this proceeding?  She used information Venetian deemed protected, and the Discovery
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Commissioner agreed was protected, to further interests wholly unrelated to this litigation.  Once that

occurred, the harm to Venetian was irreparable.

b. The Amount in Controversy

How does Plaintiff’s given Computation of Damages outweigh the privacy rights of individuals

having no knowledge of circumstances surrounding Plaintiff’s incident?  How does Plaintiff’s stated

amount in controversy bestow upon her the right to publish and disseminate the personal information

of persons as she pleases?  Plaintiff provides no explanation.  As for the special damages Plaintiff has

alleged, she has not undergone surgery and is not a surgical candidate.  The most significant expenses

associated with Plaintiff’s care are via pain management procedures.  The amount in controversy in

this case does not weigh in favor of providing Plaintiff with personal information of Venetian guests.

c. The Parties Relative Access to Relevant Information

This prong of the proportionality analysis does not weigh in Plaintiff’s favor.  Of course

Venetian has access to the information - because it is deemed private and protected.  As explained in 

detail above, Plaintiff has not demonstrated to the Court with any specificity how contacting prior

Venetian guests will reasonably further Plaintiff’s theory of the case.  

d. The Parties’ Resources

This prong also weighs against Plaintiff under the circumstances.  While Plaintiff suggest that

the costs associated with “un-redacting the incident reports . . . would involve minimal time,” she

completely discounts the much greater cost to Venetian in terms of its guest relations.  (See Plaintiff’s

Motion to Place on Calendar at 19:18-20.)  Rather than focusing on the physical act of “un-redacting”,

the Court must examine the resources Venetian has expended to build guest relationships and the

potential damage associated with disseminating private information.

e. The Importance of the Discovery in Resolving the Issues

Respectfully, Venetian maintains that the information Plaintiff seeks is not admissible under

Eldorado Club, Inc., supra.  Ordering Venetian to produce private information of guests with no
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knowledge of Plaintiff or the subject incident will only serve to create issues.  It will not help the Court

simply the litigation to focus on the actual facts surrounding Plaintiff’s incident, but will potentially

open a proverbial Pandora’s Box of problems.

f. Whether the Burden or Expense of the Proposed Discovery Outweighs its
Likely Benefit

Here again, Plaintiff has not demonstrated that her right to the personal contact information of

Venetian guests outweighs their right to privacy and Venetian’s desire to protect that information.  In

all of Plaintiff’s lengthy motion, nowhere does she present the Court with a reasonable explanation

of the “likely benefit” associated with the dissemination of this information to the litigation. 

Furthermore, the burden to Venetian is far beyond the expense of “un-redacting” prior incident reports. 

Its guests have a reasonable expectation that Venetian will protect their privacy, and this presents the

kind of “nontrivial privacy right” contemplated by the Nevada Supreme Court in  Clark Cty Office of

the Coroner, supra.  Courts, thus, have a "duty to pare down overbroad discovery requests under Rule

26(b)(2)."  (See Rowlin v. Alabama Dep't. of Pub. Safety, 200 F.R.D. 459, 461 (M.D. Ala. 2001)

(referencing application of FRCP 26(b)(2)).)  Rule 26 provides the Court with broad discretion to

"tailor discovery narrowly” (See Crawford-El v. Britton, 523 U.S. 574, 599, 118 S. Ct. 1584, 140 L.

Ed. 2d 759 (1998).) 

Plaintiff was not a typical Venetian guest.  She entered the Venetian property on hundreds of

occasions prior to the incident, having safely walked through the Grand Lux rotunda area thousands

of times prior to her fall.  There is no objective evidence of a foreign substance on the floor from a

reasonable review of the surveillance footage within the thirty (30) minutes preceding the subject

incident.  Plaintiff’s own expert has acknowledged that the floor is safe when dry.  (See Exhibit N,

Transcript of Thomas Jennings Deposition (taken July 2, 2019) at 80:8-11: “Q: . . .  If a jury were to

determine that the area where the plaintiff slipped and fell was dry, your opinion . . . would be what? 

A.  That the floor was slip resistant.”)
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IV.

CONCLUSION

Based on the foregoing, Venetian respectfully submits that the ruling recommended by the

Discovery Commissioner in the April 4, 2019 Report and Recommendation (attached hereto as Exhibit

K) should be adopted.  

DATED this 14th day of May, 2021.

ROYAL & MILES LLP

By____________________________________
Michael A. Royal, Esq.
Nevada Bar No. 4370
Gregory A. Miles, Esq.
Nevada Bar No. 4336
1522 W. Warm Springs Rd.
Henderson, NV 89014
Attorney for Defendants
VENETIAN CASINO RESORT, LLC and
LAS VEGAS SANDS, LLC
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__X__ BY MAIL: by placing the document(s) listed above in a sealed envelope, postage
prepaid, in the U.S. Mail at Las Vegas, Nevada, addressed as set forth below

*EXHIBIT C - SURVEILLANCE VIDEO ONLY* 

__X__ BY ELECTRONIC SERVICE: by submitting the document(s) listed above to the
above-entitled Court for electronic filing and/or service upon the Court’s Service List.

Keith E. Galliher, Jr., Esq.
THE GALLIHER LAW FIRM
1850 E. Sahara Avenue, Suite 107
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Facsimile: 702-735-0204
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  and
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  1                        DISTRICT COURT

  2                     CLARK COUNTY, NEVADA

  3
  JOYCE SEKERA, an Individual,  )

  4                                 )
         Plaintiff,             )

  5                                 )
     vs.                        ) CASE NO.:  A-18-772761-C

  6                                 ) DEPT NO.:  XXV
  VENETIAN CASINO RESORT, LLC,  )

  7   d/b/a, THE VENETIAN LAS       )
  VEGAS, a Nevada Limited       )

  8   Liability Company; LAS VEGAS  )
  SANDS, LLC d/b/a THE          )

  9   VENETIAN LAS VEGAS, a Nevada  )
  Limited Liability Company;    )

 10   YET UNKNOWN EMPLOYEE; DOES I  )
  through X, inclusive,         )

 11                                 )
         Defendants.            )

 12   ______________________________)

 13

 14

 15

 16                DEPOSITION OF JOYCE P. SEKERA

 17               Taken on Thursday, March 14, 2019

 18                By a Certified Court Reporter

 19                At 1522 West Warm Springs Road

 20                       Henderson, Nevada

 21                         At 10:00 a.m.

 22

 23

 24
  Reported by:  Blanca I. Cano, CCR No. 861, RPR

 25   Job No.:  31775
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  1   27th.  I'm not sure.  But at any rate, in August of

  2   2018, this says you reviewed the answers to

  3   interrogatories, you verified that they were accurate,

  4   and that's your signature?

  5       A.   Yes.

  6       Q.   Okay.  So having looked at these again, did it

  7   refresh your recollection?

  8       A.   Yes.

  9       Q.   Did you see any of your responses that appeared

 10   inaccurate or --

 11       A.   Yes.

 12       Q.   Let's go --

 13            MR. KUNZ:  You're talking about the

 14   interrogatories or the admissions?

 15            MR. ROYAL:  Yes, the interrogatories.

 16            MR. KUNZ:  So there are two different --

 17            THE WITNESS:  Oh.

 18   BY MR. ROYAL:

 19       Q.   Yeah.  Let's just focus on the interrogatories.

 20            Did you see anything in the interrogatories you

 21   wanted to change?

 22       A.   No.

 23       Q.   Okay.  Did you see something in the admissions

 24   that you wanted to change?

 25       A.   Yes.
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  1       Q.   Okay.  That's -- the admissions are Exhibit B,

  2   so let's just look at those.

  3            Was there more than one?

  4       A.   Yes.

  5       Q.   Okay.  Let's go to the first one.

  6            Which one did you note that is not correct?

  7            MR. KUNZ:  Page 2, No. 2.

  8            THE WITNESS:  Thank you.

  9   BY MR. ROYAL:

 10       Q.   I'll read it.  "Admit that you did not see

 11   liquid on the floor of the subject area after your fall

 12   on November 4, 2016," and then it says, "Deny."

 13       A.   Yes, because I didn't see it.  I was looking

 14   through the people to walk to the restroom.  I felt it

 15   when I fell.

 16       Q.   Okay.  So --

 17       A.   I remember my pants being wet.

 18       Q.   Okay.  So I get it.  So you would change that

 19   to "Admit"?

 20            I'll read it to you again.  Request No. 2 in

 21   Exhibit B, page 2, says, "Admit that you did not see

 22   liquid on the floor of the subject area after your fall

 23   on November 4, 2016."

 24            You would admit that; is that correct?

 25       A.   I felt it.
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  1       Q.   No.  I get that you -- I understand.  Look, the

  2   question is you did not see it?

  3       A.   Right.  Correct.

  4       Q.   Okay.  So you would admit you did not see it?

  5       A.   Correct.

  6       Q.   Okay.  I understand you felt it, and we'll get

  7   into the specifics of that.

  8            Was there another change?

  9            MR. KUNZ:  Page 7.

 10   BY MR. ROYAL:

 11       Q.   Before we get to that one, let me look at

 12   Request No. 3 and have you look at that.

 13            Request No. 3 reads, "Admit that you did not

 14   see a foreign substance on the floor potentially causing

 15   your fall on November 4, 2016, at any time."

 16            Again, I know you said you felt it, but the

 17   question is did you see it?

 18       A.   No, I did not.

 19       Q.   Okay.  So the answer to No. 3, would that also

 20   be "Admit" instead of "Deny"?

 21       A.   Correct.

 22       Q.   Okay.  Those were kind of the same.

 23            Which one are we on now?

 24            MR. KUNZ:  Page 7.

 25            MR. ROYAL:  Which number?
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  1   hereditary and you do have a" -- I don't know.  I

  2   couldn't give you a date or a doctor.

  3       Q.   Okay.  I'm going to ask you a few more

  4   questions about your job.

  5            So you started with Brand Vegas on I think you

  6   said December 26, 2015, and you worked full time for

  7   that employer until the date of the incident,

  8   November 4, 2016; correct?

  9       A.   Correct.

 10       Q.   And when I say "full time," I mean 40 hours a

 11   week or more.

 12       A.   Yes.

 13       Q.   I saw -- and I'm going off memory, but I saw --

 14   what were your general work hours?

 15       A.   9:00 to 7:00.

 16       Q.   So how many days a week?

 17       A.   In the beginning, seven.

 18       Q.   So you were working more than 40 hours;

 19   correct?

 20       A.   Correct.

 21       Q.   Did you get paid overtime?

 22       A.   You know, I can't remember.  I can't say for

 23   sure.

 24       Q.   Okay.  How long did you work seven days a week?

 25   Because you said in the beginning.
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  1   I'm not sure, so I'd rather not guess.

  2       Q.   No.  That's okay.  So you were paid an hourly

  3   rate --

  4       A.   Uh-huh.

  5       Q.   -- somewhere between let's say 7 and $10?

  6       A.   Yes.

  7       Q.   We can verify the hourly rate.  It's not a big

  8   deal.  Okay?

  9            You were also paid commissions.  Tell me how

 10   the commissions worked.

 11       A.   We never knew that.  They would just give us so

 12   much money.

 13       Q.   Well, I mean --

 14       A.   It was 25 cents a ticket maybe on one, 50 cents

 15   on another one.  That's how it went.  It depends on the

 16   show and what they were paid.

 17       Q.   Okay.  So as I understand it, you were working

 18   at a kiosk for Brand Vegas on one of three different

 19   kiosk areas in the Grand Canal Shoppes?

 20       A.   Yes.

 21       Q.   And you would go there anywhere from five to

 22   seven days a week working 9:00 to 7:00 -- 9:00 a.m. to

 23   7:00 p.m.; correct?

 24       A.   Correct.

 25       Q.   You were paid an hourly rate, plus you got a
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  1   employment?

  2       A.   No.  Only if we had a question which the guest

  3   wanted that particular seat and they couldn't have it

  4   because it was reserved for the hotel, so...

  5       Q.   Okay.  The time that -- it sounds to me like

  6   you were spending anywhere from 40 to 60 hours a week at

  7   the Venetian.

  8       A.   Yes.

  9       Q.   Does that sound right?

 10       A.   Yes.

 11       Q.   And that would be pretty much from December 26,

 12   2015, until the date of the incident?

 13       A.   Yes.

 14       Q.   Did you take any vacations?

 15       A.   No, I did not.  And I was always there at least

 16   an hour or two prior.

 17       Q.   What does that mean?  Prior to what?

 18       A.   Prior to my shift starting.

 19       Q.   So if your shift started at 9:00, you would

 20   arrive at 7:00?

 21       A.   Yeah, because I would set up all the computers

 22   for everybody.

 23       Q.   And you're not paid for that time?

 24       A.   No.

 25       Q.   So you actually would have been there from,
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  1   like, what, 7:00 to 7:00?

  2       A.   Pretty much, or at least 8:00 to 7:00.

  3       Q.   Okay.  I'm just doing the math in my head here.

  4   That's a lot of hours.  So you're talking about -- you

  5   could actually be working 80 hours a week.

  6       A.   Yeah.

  7       Q.   Does that sound right?

  8       A.   Yes.

  9       Q.   Okay.

 10       A.   And that wasn't every day, but I tried to help

 11   people because -- and have it all ready for them when

 12   they walked on the shift.

 13       Q.   So during the time that you work there for

 14   sounds like -- I'm going to say 50 to 70 hours a week

 15   maybe --

 16            Does that sound about fair?

 17       A.   Fair.

 18       Q.   -- were you ever aware of any incidents where

 19   guest or employees would slip and fall?

 20       A.   No.

 21       Q.   The times that you were working at this booth,

 22   you don't recall ever responding to someone who had

 23   fallen; is that correct?

 24       A.   I would say yes.  I don't remember helping

 25   anybody.
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  1       Q.   Okay.  When you would go to -- let's say on

  2   breaks, use the restroom and stuff, do you recall ever

  3   seeing security responding to somebody on the floor,

  4   anything like that?

  5       A.   No.

  6       Q.   Did you ever have any conversations that you

  7   can recall prior to your fall with hotel -- Venetian

  8   hotel security about incidents occurring on property?

  9       A.   No.  I didn't really know anybody there.

 10       Q.   Okay.  So prior to your incident of November 4,

 11   2016, is it fair to say that you were never aware of

 12   anyone slipping and falling at the Venetian property?

 13       A.   Yes.

 14       Q.   Okay.  That was a correct statement; is that

 15   right?

 16       A.   Yes.

 17       Q.   So for all the time that you were at the

 18   Venetian working for Allstate Ticketing and Tours and

 19   then for Brand Vegas, the only fall that you're aware of

 20   occurring at the Venetian property was your fall?

 21       A.   That's correct.

 22       Q.   Okay.  Do you recall during the time that you

 23   worked at the Venetian property -- now I'm going to

 24   expand it from any time that you're working there from

 25   1995 until 2016, I'm just going to ask you all of your
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  1   experience as an employee where you were working at a

  2   kiosk at the Venetian property, do you recall ever

  3   seeing foreign substances on the floor?

  4       A.   I have to just say this.  When I worked for

  5   Allstate Ticketing, they didn't acquire the Venetian

  6   kiosk till a few years before, so earlier they weren't

  7   there.  From '96 to -- I just can't remember the date.

  8   You said from '96 to...

  9       Q.   Okay.  Thank you.  But what I'm trying to do is

 10   you said you were probably at the Venetian 10 to 20

 11   times over the 15 years --

 12       A.   Yeah, not a lot.

 13       Q.   Okay.  That's when you were at Allstate?

 14       A.   Right.

 15       Q.   And then you were there it sounds like almost

 16   every day for almost close to a year --

 17       A.   Oh, for Brand, yes.

 18       Q.   -- for Brand Vegas; correct?

 19       A.   Yes.

 20       Q.   All right.  And during all that time,

 21   collectively, you don't recall ever seeing a substance

 22   on the floor, like somebody spilled a drink or something

 23   like that?

 24       A.   Oh, sure, I might have and I might have called

 25   housekeeping.  See, I don't remember that.  If that
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  1   happened, it was, like, once.

  2       Q.   Okay.  But I'm asking if you have a specific

  3   memory --

  4       A.   No.

  5       Q.   -- of something like that.

  6       A.   Oh, no.

  7       Q.   Okay.  So that's -- that's one of those things

  8   where I don't want you to speculate.  If you have a

  9   specific memory, "Oh, yeah, I remember once or twice" --

 10       A.   Okay.

 11       Q.   Do you have a specific memory?

 12       A.   No.

 13       Q.   Okay.  All right.  Did you -- in all your time

 14   working at the Venetian talking with people, selling

 15   tickets, people walking by, casual conversation, even

 16   people that you were working with in your kiosk with

 17   that other company, okay, do you recall speaking with

 18   anyone who made any reference to any slip-and-falls that

 19   occurred on the company?

 20       A.   No.

 21       Q.   This would be a good time to take a break

 22   because I'm going to move into something else.

 23            Let's go off the record.

 24               (A short recess was taken from 11:41 a.m.

 25                to 11:48 a.m.)
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  1   from home?

  2       A.   I don't think so.

  3       Q.   You typically would buy something like that at

  4   the property?

  5       A.   Or somebody would for us, yes.

  6       Q.   Okay.  So you had a -- you don't remember if

  7   you got it at -- I don't know.  There's a place called

  8   The Coffee Bean or different --

  9       A.   Oh, was that upstairs in my area?

 10       Q.   Yes.

 11       A.   Yeah.  Okay.

 12       Q.   It's kind of close to the escalator.

 13       A.   Yes, it is.  Yes.

 14       Q.   So you think --

 15       A.   I do remember Coffee Bean.

 16       Q.   But did you buy coffee that morning at The

 17   Coffee Bean?

 18       A.   That, I don't remember.

 19       Q.   Okay.  So you were taking a break and -- you

 20   were taking a lunch break.

 21            Where were you planning on going for lunch on

 22   the day of the incident?

 23       A.   I couldn't tell you.  I just always go to the

 24   restroom first and...

 25       Q.   Okay.  You say you always go to the restroom.
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  1       A.   Well, when I have to go, yes, but --

  2       Q.   Let me back up.

  3            As I understand it, you're working at your

  4   kiosk, you're ready to take a break.  You go to the

  5   escalator that's close to The Coffee Bean.

  6       A.   No.  Right around the corner the elevator down

  7   because then you can just go right to the restroom.

  8       Q.   Okay.  So you didn't take --

  9       A.   I didn't take the escalator, no.

 10       Q.   Is there a security guard posted there, do you

 11   know, at that level?

 12       A.   I do not know that.

 13       Q.   Okay.  How close to those elevators -- strike

 14   that.

 15            Where the incident happened, the elevators

 16   you're talking about, where are they located?

 17       A.   If I'm at that booth -- because Coffee Bean is

 18   right over there -- I go around the corner to these --

 19   it's a little corner really where the elevators sit.

 20   There's nothing else there.  And I would get out of the

 21   elevator, turn left, and go straight to the restroom.

 22       Q.   Get out of the elevator, turn left?

 23       A.   Yes, because it's, like, an L-shaped --

 24       Q.   Let me ask you this:  Do you know where the

 25   Grand Cafe --
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  1       A.   Oh, yes, yes.

  2       Q.   Okay.  Where is the elevator in relation to the

  3   Grand Cafe?

  4       A.   Well, you have the Grand Cafe, it's right

  5   across, because the elevator is here.  It's in a little

  6   nook.  Then to the right is that and then the restrooms.

  7       Q.   Okay.  I think I got it now.  It's coming into

  8   my head here because there's the elevator lobby with all

  9   the guests.  We're not talking about that.

 10       A.   Oh, no, no, no.

 11       Q.   This is a different elevator?

 12       A.   (Nods head.)

 13       Q.   So you come down the elevator.  I understand

 14   where the nook is.  And now I get it when you say you

 15   turn to your left and it's a straight shot --

 16       A.   Exactly, yes.

 17       Q.   -- to the bathrooms; right?

 18       A.   Yes.

 19       Q.   Okay.  So you're walking to the bathroom on

 20   your break and -- is that the bathroom that you would

 21   typically use during breaks?

 22       A.   Yes.

 23       Q.   And more than once a day?

 24       A.   Could be.

 25       Q.   But at least once a day?
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  1       A.   At least, yes.

  2       Q.   And so that would be from the time that you

  3   started at the -- on December 26, 2015, until the

  4   incident; correct?

  5       A.   Yes.

  6       Q.   So you're used to this path.  You always take

  7   the elevator and you kind of --

  8       A.   Yes, uh-huh.

  9       Q.   Okay.  You always --

 10       A.   Oh, sorry.

 11            Why are you laughing at me?

 12       Q.   No, no.  We're laughing just because you're

 13   interrupting.  She knows --

 14       A.   Sorry.

 15       Q.   That's okay.  In normal conversation, this is

 16   how it goes.  But when we're on the record, we have to

 17   be a little more patient.  We both have been doing it.

 18            Let me start over.  I can't remember where I

 19   was.

 20            MR. KUNZ:  It was a path you normally take.

 21   BY MR. ROYAL:

 22       Q.   Yeah, okay.

 23            You took the elevator every day.  You didn't go

 24   all the way around to the escalator?

 25       A.   Yes.
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  1       Q.   Is that correct?

  2       A.   Uh-huh.

  3       Q.   Yes?

  4       A.   Well, it depended if I went to get a salad or

  5   something and then go to the restroom.  Every day I

  6   can't tell you or every moment exactly.

  7       Q.   And I understand that, and I'm just trying to

  8   get your routine.  Okay?

  9            But let's say --

 10       A.   But that bathroom was most convenient.

 11       Q.   So every day you would take a break and you

 12   would use the bathroom that you were headed to the day

 13   of the incident?

 14       A.   Yes.

 15       Q.   Was there -- so you had -- you leave your

 16   kiosk, you take the elevator, you've got a cup of

 17   coffee, and you're planning to use the restroom and then

 18   you're going to get some lunch or smoke or -- I don't

 19   know what your -- what were your plans?

 20       A.   That -- that was it, to go to the restroom.

 21       Q.   And then get something to eat?

 22       A.   Uh-huh.

 23       Q.   Yes?

 24       A.   Yes.

 25       Q.   Were you going to go to the food court?
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  1       Q.   This particular photo, this represents the

  2   bathroom that you were going to at the time of the

  3   incident?

  4       A.   Yes.

  5       Q.   And this is the bathroom that you would

  6   typically use at least once a day when you were working

  7   at the Venetian?

  8       A.   Yes.

  9       Q.   And typically to get to the bathroom, you would

 10   either go down the elevator or go down the escalator,

 11   both of which would be off to the left of the photo in

 12   this vantage point?

 13       A.   Yes.

 14       Q.   Okay.  Let's go to the next photo.  I'll

 15   represent to you my understanding is is that you'll see

 16   the column here and that this VEN 040 represents the

 17   area where you fell.

 18            Do you recognize it?

 19       A.   Yes.

 20       Q.   As you look at this photo, does anything about

 21   this photo refresh your recollection to anything you

 22   testified to at this point?

 23       A.   I'm looking at the pillar and I know they have

 24   a pillar.  I don't remember the floor per se, but I

 25   fell --

VEN 3350



VEN 3351



EXHIBIT “D”

VEN 3352



VEN 3353



EXHIBIT “E”

VEN 3354



VEN 3355



VEN 3356



VEN 3357



VEN 3358



EXHIBIT “F”

VEN 3359



VEN 3360



VEN 3361



VEN 3362



VEN 3363



VEN 3364



VEN 3365



VEN 3366



VEN 3367



VEN 3368



VEN 3369



VEN 3370



VEN 3371



VEN 3372



VEN 3373



EXHIBIT “G”

VEN 3374



Deposition of:

David A. Martinez

Case:

Joyce Sekera v. Venetian Casino Resort, LLC d/b/a The Venetian Las Vegas, et al.
A-18-772761-C

Date:

07/26/2019

VEN 3375



Page 1
 1                      DISTRICT COURT

 2                   CLARK COUNTY, NEVADA

 3
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                              )
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                              ) DEPT NO.:  XXV
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 8 VEGAS, a Nevada Limited       )
Liability Company; LAS VEGAS  )
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10 Limited Liability Company;    )
YET UNKNOWN EMPLOYEE; DOES I  )

11 through X, inclusive,         )
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12        Defendants.            )
______________________________)

13

14

15

16       INTERPRETED DEPOSITION OF DAVID A. MARTINEZ

17              Taken on Friday, July 26, 2019

18              By a Certified Court Reporter

19              At 1522 West Warm Springs Road

20                     Henderson, Nevada
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 1         HENDERSON, NEVADA, FRIDAY, JULY 26, 2019;

 2                        10:02 A.M.

 3                           -oOo-

 4

 5             (Counsel agreed to waive the court

 6              reporter requirements under Rule

 7              30(b)(4) of the Nevada Rules of Civil

 8              Procedure.)

 9

10                      ELISSA MENDOZA,

11 the interpreter, herein, was sworn to translate the

12 proceedings from the English language into the Spanish

13 language and from the Spanish language into the English

14 language to the best of her ability.

15

16 Thereupon,

17                    DAVID A. MARTINEZ,

18 was called as a witness, and having been first duly

19 sworn, was examined and testified as follows:

20

21                       EXAMINATION

22 BY MR. ROYAL:

23     Q.   Can you please state your full name?

24     A.   My name is David Antonio Martinez.

25     Q.   And it's David?

David A. Martinez Joyce Sekera v. Venetian Casino Resort, LLC d/b/a The Venetian Las Vegas, et al.
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 1     A.   (Nods head.)
 2     Q.   My name is Mike Royal.  I represent the
 3 Venetian in some litigation -- a lawsuit brought by
 4 Joyce Sekera.  It relates to a slip-and-fall that
 5 occurred on November 4th, 2016.
 6          Are you familiar with the incident?
 7     A.   Yes.
 8     Q.   All right.  I've got some questions I'm going
 9 to ask you about that today.  Before I get to that, I
10 have a few background questions for you.
11     A.   Okay.
12     Q.   First of all, I have an address for you of
13 517 North Yale Street, Las Vegas, Nevada 89107; is that
14 correct?
15     A.   Yes.
16     Q.   I have a phone number of 702-878-2504.
17     A.   Yes.
18     Q.   Is that correct?
19     A.   Yes.
20     Q.   Okay.  How long have you lived in Las Vegas?
21     A.   Approximately about 25 years.
22     Q.   Okay.  Have you ever had a deposition taken
23 before?
24     A.   No.  Never.
25     Q.   Have you ever served on a jury?
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 1     A.   No.  Never.
 2     Q.   Have you ever testified in any capacity before?
 3     A.   No.  Never.
 4     Q.   Okay.  So I'm going to -- this deposition is an
 5 opportunity for both attorneys, myself and Mr. Kunz, who
 6 represents Ms. Sekera, to ask you questions and receive
 7 your answers under oath.
 8     A.   Very well.
 9     Q.   It's the same oath you would take if you were
10 testifying in court.
11     A.   Yes.
12     Q.   You understand that?
13     A.   Yes.
14     Q.   So you're obligated to tell the truth.
15          Do you understand that?
16     A.   Yes.  Yes.
17     Q.   We have a court reporter, and she's taking down
18 everything that's said and you need to wait until I'm
19 done with my question before providing your answer.
20 Okay?
21     A.   That's fine.
22     Q.   I don't think we'll have any trouble with that
23 because we're doing this through an interpreter.  But
24 because we're doing this through an interpreter, you may
25 understand some of what I'm saying in English.  I want

Page 6
 1 you to wait until the Spanish interpreter is done before
 2 responding and then respond in Spanish.
 3     A.   That's fine.
 4     Q.   Okay.  Do you have any questions about the
 5 process, what we're doing today?
 6     A.   Well, no.
 7     Q.   Okay.  So you have been in Las Vegas for 26 or
 8 so years?
 9     A.   Approximately, yes.
10     Q.   Okay.  Now, I understand you used to work for
11 the Venetian; is that correct?
12     A.   Yes, that is correct.
13     Q.   And how long have you -- did you work for the
14 Venetian?
15     A.   18 years.
16     Q.   Okay.  And what did you do during those
17 18 years, what department did you work in?
18     A.   The PAD department.
19     Q.   PAD stands for Public Area Department?
20     A.   Yes.
21     Q.   Okay.  What does the Public Area Department do?
22     A.   Pick up trash, clean the restrooms, clean the
23 casino area, and -- well, there's others.
24     Q.   Okay.  And what did -- did you have a
25 particular area that you were working in during those
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 1 18 years or did you move around?
 2     A.   Well, they're different ones, different areas.
 3     Q.   Okay.  Did you typically work the day shift?
 4     A.   When I started, I started in the graveyard.
 5 And then after that, they moved me to the afternoon.
 6 And then after that, to the daytime.
 7     Q.   How long were you on the graveyard shift?
 8     A.   Well, I only worked there for, like, eight
 9 months.
10     Q.   What kind of work did you do on the graveyard
11 shift?
12     A.   It's the same, just cleaning.
13     Q.   Okay.  Did you have a title?
14     A.   Well, they call it porter.
15     Q.   I've heard a title of, like, Cleaning
16 Specialist I, Cleaning Specialist II.
17     A.   Correct.  I mean, I was a Cleaning Specialist
18 II.
19     Q.   Okay.  What is a Cleaning Specialist II?  What
20 do you do?
21     A.   The same, cleaning restrooms, pick up trash,
22 and clean carpeting and things -- you know, windows and
23 that sort of thing.
24     Q.   Okay.  All right.  Let's talk about this
25 incident that occurred involving you responding to this

David A. Martinez Joyce Sekera v. Venetian Casino Resort, LLC d/b/a The Venetian Las Vegas, et al.
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 1 incident that occurred on November 4, 2016.
 2          When did you first become aware of an incident
 3 on that date?
 4     A.   Can you please explain that better?
 5     Q.   Yes.  Let me back up.
 6          How did you first become aware that there was a
 7 slip-and-fall at the Venetian?
 8     A.   Oh, well, because my manager called me up and I
 9 was told that there was a spill by them.  Yes.
10     Q.   Where were you at the time?
11     A.   I was working inside a restroom.
12     Q.   Okay.  Were there other PAD coworkers with you
13 when you received that call?
14     A.   Well, not at the time.
15     Q.   Okay.  What did you do after you got the call?
16     A.   Well, immediately I took my bucket and my mop
17 and I went to inspect the area.
18     Q.   Okay.  What do you recall when you got to the
19 area?
20     A.   Well, what I recall is that I inspected the
21 area but I did not see a spill.
22     Q.   What were you -- why did you bring a mop and a
23 bucket to the area?
24     A.   Because they said that water was there, but I
25 did not see no water anywhere.

VEN 3377



Page 9
 1     Q.   Who is "they"?
 2     A.   Well, my manager, the one that called me, you
 3 know, on the radio.
 4     Q.   Okay.  Do you know who the manager was who
 5 called you?
 6     A.   No, I don't remember that exactly.
 7     Q.   Do you remember seeing the manager ever at the
 8 scene when you showed up with a mop and a bucket?
 9     A.   No.
10     Q.   Do you remember other PAD members who were
11 there at the scene with you?
12     A.   Yes, a person from PAD arrived.  His name is
13 Milan, and Maria.
14     Q.   Okay.  So you arrived with a mop and a bucket?
15     A.   Correct.
16     Q.   And what did you do once you arrived with a mop
17 and a bucket?
18     A.   Well, since there wasn't any water there, well,
19 I just inspected around.  And I did see a little bit of
20 coffee like on some extreme [sic] somewhere there, and,
21 well, that's what I ended up mopping.
22     Q.   Okay.  Now, have you had a chance to watch the
23 video related to this incident?
24     A.   Yes.
25     Q.   When did you first see the video of this --

Page 10
 1 involving this particular incident?
 2     A.   Well, when I was in the office with you.
 3     Q.   Okay.  And when was that?
 4     A.   Maybe like two months ago.
 5     Q.   Okay.  All right.  And at that particular time,
 6 how much of the video do you remember watching?
 7     A.   Well, I mean, I saw there were a lot of people
 8 that were going by the area where, you know, the lady
 9 allegedly fell.  And, in fact, coworkers and workers,
10 you know, that went by there too.
11     Q.   Okay.  Do you remember seeing any -- anyone
12 spill anything in the area prior to the fall when you
13 watched the video?
14     A.   No, there wasn't anything like that.
15     Q.   Did you see yourself responding to the
16 incident?
17     A.   What do you mean?  Explain that to me.
18     Q.   Okay.  When you watched the video, did you see
19 yourself coming to the scene with a mop and a bucket?
20     A.   Oh, yes, yes.  Of course.
21     Q.   Okay.  Let me ask you a few questions about the
22 video.  Okay?
23     A.   Very well.
24     Q.   One second here.  I'm going to come over here
25 and -- I'll turn it around this way; this way we can all

Page 11
 1 look at it.
 2          George, I'll get in between the two of you.
 3          MR. KUNZ:  Okay.
 4 BY MR. ROYAL:
 5     Q.   I'm starting -- this is a video we've
 6 identified as VEN 019.  And I'm going to back up just a
 7 little bit here.  So I've got it as 12:39:27, I'm going
 8 to start it.
 9          Is this part of the video you remember
10 watching?
11     A.   Yes.
12     Q.   Now I'm starting at 12:39:36.
13          Do you see anyone you recognize at that
14 particular point?
15     A.   Milan.
16     Q.   And Milan is looking down?
17     A.   Yes.
18     Q.   Okay.  You testified earlier that there was
19 coffee on the floor somewhere?
20     A.   Yes.
21     Q.   Do you remember where?
22     A.   Approximately in the area, like, where Milan
23 is, somewhere over there.
24     Q.   So the woman who is on the floor, it would be
25 to her left?

David A. Martinez Joyce Sekera v. Venetian Casino Resort, LLC d/b/a The Venetian Las Vegas, et al.
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 1     A.   Yes.
 2     Q.   All right.  Now, I'm going to stop it at
 3 12:39:50.
 4          Is that you with the mop and a bucket?
 5     A.   Yes.
 6     Q.   And you see Maria?
 7     A.   Yes.
 8     Q.   Where is she?
 9     A.   On the right side.
10     Q.   Okay.  Now it's 12:39:55.  I'm going to stop it
11 there.
12          Do you remember doing this?
13     A.   Yes.
14     Q.   Okay.  What are you looking for at this
15 particular point?
16     A.   Supposedly at this point I'm looking for the
17 water spill.
18     Q.   And at this point, what did you see?  You just
19 put the mop down at 12:39:56.
20     A.   On the ground?
21     Q.   Right.
22          Why did you start mopping there?
23     A.   Well, because they were saying there was water
24 there, but there was nothing there.
25     Q.   And now at 12:39:57, you see where your right
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 1 foot is?
 2     A.   Yes.
 3     Q.   Why did you put your foot there?
 4     A.   Well, because that's supposedly where they were
 5 saying that the water was at.
 6     Q.   Okay.  Why are you mopping over on the near
 7 side of the column?
 8     A.   Sincerely, it was just to, you know -- I mean,
 9 I just did not see anything.
10     Q.   So I'm going to let this roll for just a little
11 bit.  You just said something to Milan.  I'm stopping it
12 at 12:40:03.
13          Do you remember what you told him?
14     A.   To move because I was going to mop there a
15 little bit because there was a little bit of coffee over
16 there.
17     Q.   So when you were mopping -- you're mopping to
18 the left of the woman who's on the floor at 12:40:03;
19 correct?
20     A.   Correct.
21     Q.   And you're mopping there because why?
22     A.   Because there was, like, a little bit of coffee
23 there.
24     Q.   Now, is this a wet mop or a dry mop?
25     A.   A wet mop.

Page 14
 1     Q.   Okay.  How do you typically respond to a spill?

 2     A.   Well, it depends.  Like if there's a lot of

 3 water, I take a dry mop.

 4     Q.   Did you have a dry mop with you on this

 5 occasion?

 6     A.   No, but I have one in storage.

 7     Q.   Where is your storage located from this point?

 8     A.   To the left side.

 9     Q.   About how far away?

10     A.   Like two meters away.

11     Q.   Okay.  So if you needed it, it was available to

12 you?

13     A.   Correct.

14     Q.   All right.  So let's say if you showed up

15 before you started mopping with the wet mop and you saw

16 a spill, what would your protocol be?

17     A.   Practically to leave the bucket in the area --

18 if water would have been there, I leave it there, then I

19 go to the restroom and then I grab the, you know -- my

20 dry mop to, you know -- yeah, to clean the wet area.

21     Q.   So why would you use a dry mop to clean the wet

22 area?

23          THE INTERPRETER:  Can you repeat the question?

24 BY MR. ROYAL:

25     Q.   Why would you need a dry mop to clean an area

Page 15
 1 as opposed to a wet mop?

 2     A.   Because it's much faster to dry it up that way.

 3     Q.   I see.

 4          Did you ever use a dry mop that you recall?

 5     A.   At that moment, no.  You can see it in the

 6 video.  No, I just didn't have it with me.

 7     Q.   Okay.  So why -- at 12:40:23 you were putting

 8 the mop back in the bucket.

 9          Why did you do that?

10     A.   To squeeze it.

11     Q.   For what purpose?  You're continuing to mop

12 away from where the woman on -- where she fell, you're

13 mopping way to her left on the other side of the column.

14          Why are you doing that?

15     A.   Because supposedly -- because that area where

16 they were saying the water was spilled, nothing was

17 there.  It was dry, so then I'm kind of, like, you know,

18 going around the column.

19     Q.   Now, at 12:41:01 a guest starts to walk through

20 this area where you've been mopping and you stopped him.

21          Why did you do that?

22     A.   Because since the mop was moist, you know, that

23 area, where I actually had just mopped, you know, it was

24 somewhat moist.  That's why.

25     Q.   What was Maria doing now at 12:41:22 -- or 23,
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 1 we see her with something on the floor.
 2          What is she doing?
 3     A.   She has possibly -- it's a dry mop, and she's
 4 just trying to dry the area where I had just finished
 5 mopping.
 6     Q.   Is that what you typically do?
 7     A.   Well, sometimes yes.  But sometimes no.
 8     Q.   All right.  Now, you just took the wet mop off
 9 at 12:41:32 and you're doing something else, you're
10 putting another mop on.
11          What are you doing there?
12     A.   Same thing.  I am using the dry mop to just dry
13 up the area where I had just gone by with the wet mop.
14     Q.   So we've continued watching this to 12:42:06.
15          At this particular point, had you seen any
16 spill on the floor other than the coffee that you made
17 reference to?
18     A.   Just that, the coffee, nothing else, no.
19     Q.   I'm going to let this run.
20          Now I'm going to stop it here at 12:42:53.
21          See you're on the other side of the column from
22 where the woman is on the floor?
23     A.   Yes.
24     Q.   Why are you cleaning way over there?
25     A.   Well, for the same reason, just in case there's
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 1 something there, I am there to clean it.
 2     Q.   At that point, had you seen anything on the
 3 floor other than the coffee?
 4     A.   No.
 5     Q.   I'm going to let it run some more.  I'm going
 6 to stop it at 12:43:44 or 45.
 7          At that particular point, what are you doing?
 8     A.   Well, I believe that there was, like, a little
 9 bit of coffee there, like, a little bit.
10     Q.   On the base of the column?
11     A.   Yes.
12     Q.   Okay.  At 12:44:47 the woman is standing.
13 She's got her coffee and she's walking away and you and
14 Maria stay at the area.
15          What do you remember doing at that particular
16 point once they leave?
17     A.   Well, just to remove the yellow signs.
18     Q.   Okay.  At the time that they walked away from
19 the scene, when you're standing with Maria, at 12:44:49
20 of the tape -- or the video, had you seen anything on
21 the floor to mop up other than the coffee?
22     A.   No.  No.
23     Q.   I just have a few documents.  I'm not sure how
24 many of these I'm actually going to use.
25          MR. KUNZ:  Thank you.

Page 18
 1 BY MR. ROYAL:
 2     Q.   These are actually stills from the video we
 3 just finished watching.  I'm just going to mark these
 4 collectively as A, and I'll refer to them by the time
 5 stamp because they're not Bates-stamped.
 6                  (Exhibit A was marked.)
 7 BY MR. ROYAL:
 8     Q.   I'm going to show you a still from 12:39:50
 9 from the video we just watched.
10          Do you see yourself in that still?
11     A.   Yes.
12     Q.   Where are you?
13     A.   On the right side.
14     Q.   Let me have you circle yourself.  Just circle
15 yourself.
16     A.   (Complies.)
17     Q.   I'm going to use a marker.  Make a bigger
18 circle with this dark pen, don't mark over yourself, and
19 will you put your initial next to it.
20     A.   (Complies.)
21     Q.   Okay.  Thank you.
22          And at that point, where you just marked, you
23 had the mop and the bucket?
24     A.   Yes.
25     Q.   I'm going to show you this next photo, which is

Page 19
 1 part of Exhibit A, at 12:39:59.
 2          Do you see yourself in that photo?
 3     A.   Yes, of course.
 4     Q.   And is this part of the video we just reviewed
 5 where you were standing when you first started mopping?
 6     A.   Yes.
 7     Q.   Okay.  And that's you with the mop?
 8     A.   Yes, correct.
 9     Q.   When you started mopping there, did you notice
10 whether or not your right foot was standing in a puddle
11 of water?
12     A.   No.  No, there wasn't anything there.
13     Q.   Did you notice any water between your right
14 foot at this particular time and the column?
15     A.   There was no water.
16     Q.   I'm just going to skip ahead to this picture
17 here of 12:44:47 that we looked at in the video.
18          Is that you standing with your arm resting on
19 the column?
20     A.   Yes.
21     Q.   And you were facing Maria Cruz?
22     A.   Yes.
23     Q.   So at that particular point in the video, what
24 had you noticed on the floor from the time you first
25 appeared?
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 1          THE INTERPRETER:  From the first time...
 2 BY MR. ROYAL:
 3     Q.   The first time you first arrived on the scene.
 4     A.   Well, the only thing I did see was somewhere
 5 over here way by this area there was a little bit of
 6 coffee.
 7     Q.   Okay.  So I am going to -- I'm going to show
 8 you a photo that is a still from 12:40:37 from the
 9 video.
10          Can you identify the area where you saw coffee?
11     A.   Well, yes, somewhere on the left side of the
12 lady, like way over here.
13     Q.   Can I have you mark where you just pointed?
14     A.   (Complies.)
15     Q.   Can you write "coffee" in the middle, if you
16 can?
17     A.   (Complies.)
18     Q.   You wrote "cafe," is that "coffee" in Spanish?
19     A.   Yes, that's right, sir.
20     Q.   Can you put your initials next to that outside
21 the circle?
22     A.   (Complies.)
23     Q.   Thank you.
24          Did you report back to your manager after this
25 incident?
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 1     A.   Yes.
 2     Q.   What did you tell your manager, if you
 3 remember?
 4     A.   Well, the only thing that I told them was there
 5 was no spill there.
 6     Q.   Is there anything else?
 7     A.   Well, that the only thing that was there was
 8 just a little bit of coffee.
 9     Q.   Okay.  And that would be in the area that you
10 marked on Exhibit A and wrote "cafe"?
11     A.   Yes.
12          MR. ROYAL:  All right.  Thank you.
13          MR. KUNZ:  Just a couple of questions.
14

15                       EXAMINATION
16 BY MR. KUNZ:
17     Q.   We won't be much longer, but I need to ask you
18 a couple of questions.
19          The mop buckets that you use, how many parts
20 are there to that?  How many parts to the mop bucket are
21 there?
22     A.   It has two parts.
23     Q.   What are they?
24     A.   The one that contains the water and then the
25 one where you squeeze it.

Page 22
 1     Q.   Would that be called a wringer?
 2     A.   Yes.
 3     Q.   Okay.  Now, when you came to the scene of the
 4 spill, was the mop in the wringer or in the bucket?
 5     A.   In the wringer.
 6     Q.   Why was it in the wringer?
 7     A.   Because I had just used it beforehand in the
 8 restroom.
 9     Q.   And when you use a wringer, what do you do to
10 the mop?
11     A.   Well, the word says it itself, you wring out
12 the water.
13     Q.   So you're taking the water out of the mop?
14     A.   Correct.
15     Q.   So you took the mop out of the wringer and you
16 mopped the area near where Ms. Sekera fell; correct?
17     A.   Yes.
18     Q.   And then after that, you wrung the mop in the
19 wringer several times; correct?
20     A.   Yes.
21     Q.   And why was that?
22     A.   It's logical that I had to squeeze it every
23 time more to make it drier.
24     Q.   Okay.  So when you put the mop back in the
25 wringer, it was wet?

Page 23
 1     A.   No.  No.

 2     Q.   Why did you put it in the wringer?

 3     A.   Because of the same thing, because I need --

 4 it's a public area and it has to be as dry as possible

 5 or somewhat moist, you know, so that you can mop around.

 6     Q.   But I thought the area was already dry?

 7     A.   What area?

 8     Q.   The area where you mopped.

 9     A.   No, I'm not understanding.

10     Q.   So is it my question or is it something else?

11     A.   According to the question you are asking me,

12 that's it.

13     Q.   So you didn't see any -- you didn't see any

14 water before you used the mop on that area and you wrung

15 the mop out again even if there was no water on the

16 floor?

17     A.   That is correct.

18     Q.   Okay.

19          MR. KUNZ:  Thank you.  That's all I have.

20          MR. ROYAL:  Give me one second.

21

22                       EXAMINATION

23 BY MR. ROYAL:

24     Q.   I just want to be clear about your process, so

25 we are going to look at this again.  So again at
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 1 12:39:53 we'll start the video, VEN 019.
 2          Now, we've already established you're stepping
 3 right in the area with your right foot, and at that
 4 particular time where I stopped it at 12:40:03, you
 5 don't recall there being anything there?
 6     A.   No, nothing was there.
 7     Q.   Okay.  You wouldn't step in a spill while
 8 you're cleaning it up?
 9     A.   That is correct.
10     Q.   All right.  So you do some initial cleaning?
11     A.   Yes.
12     Q.   And then at 12:40:19, you put the mop back in
13 the wringer and you wring it out.
14          So why did you do that?
15     A.   Because for the same reason that I actually
16 need to squeeze it really well, because that area is a
17 public area and I just need for it to be -- that area to
18 be drier much faster.
19     Q.   Okay.  But why did you put the mop back into
20 the -- strike that.
21          Did you put the mop in water?  What did you do
22 when you put it back?  I'm going to go back so I can
23 tell.
24     A.   No.  No.  I just squeezed it.
25     Q.   Okay.  So why do that?
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 1     A.   Because I had used it previously and then I
 2 came over, so the mop was already wet from before.
 3     Q.   All right.  So you put it in the wringer the
 4 first time after you started mopping because you just
 5 wanted it to be drier?
 6     A.   That is correct.
 7     Q.   Did you put it in the wringer because it was
 8 soaking up water from the floor?
 9     A.   There was no water on the floor.
10     Q.   Okay.  So there are other people who have
11 testified in this case based on what they saw you do on
12 the video who have concluded because of what they saw
13 you do on the video, that there must have been a spill.
14          I want to be very clear about what we see on
15 the video you doing once you show up at the scene, and
16 what other people think you did based on what they see
17 on the video.
18          So I want you to tell us, did you clean up any
19 water?
20     A.   No.
21     Q.   So the only thing that you cleaned up while you
22 were there was what you indicated in Exhibit A as
23 "cafe"; is that correct?
24     A.   Yes.
25          MR. ROYAL:  That's all.

Page 26
 1          MR. KUNZ:  Just a follow-up.
 2

 3                       EXAMINATION
 4 BY MR. KUNZ:
 5     Q.   So just so I can get clear in my own mind, and
 6 we won't be much longer.
 7          When you brought the mop over, it was in the
 8 wringer and you had wrung it out before; correct?
 9     A.   Yes.
10     Q.   You mopped the floor where the fall occurred
11 and you thought you should mop -- you should wring the
12 mop again; is that correct?
13     A.   Yes.
14     Q.   Based on your experience working there?
15     A.   Correct.
16          MR. KUNZ:  That's all I have.  Thank you.
17

18                       EXAMINATION
19 BY MR. ROYAL:
20     Q.   And again, why did you wring it out after
21 mopping the first time?
22     A.   For the same reason, that the mop has to be
23 really wrung out because since it's a public area and
24 what happened -- if you saw the area -- you saw the
25 video, that I went around and I just kind of mopped

Page 27
 1 around the whole area just in case there was something
 2 there.
 3     Q.   Did you wring it the first time after you
 4 started mopping because it was soaking up water that you
 5 were mopping from the floor?
 6     A.   No.  No.  Nothing -- no water -- water was not
 7 there.  It's just that that area I have to make sure
 8 that I just wring it up really well.
 9     Q.   So you started mopping when you first arrived
10 and after mopping for a few seconds, you decide it
11 needed to be drier?
12     A.   That is correct.
13          MR. ROYAL:  All right.  I don't have anything
14 further.
15          MR. KUNZ:  I'm good.
16          MR. ROYAL:  How do you say that's it?
17          THE INTERPRETER:  Es todo (Spanish).
18          THE WITNESS:  That's all for today.
19          MR. ROYAL:  You'll be notified when the
20 transcript is ready to review, and you'll have 30 days
21 in which to review it where you can make changes to it
22 if you remember something different later.
23          You can waive your right to do that or you can
24 just reserve your right and the court reporter will let
25 you know when it's available.
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 1          THE WITNESS:  That's fine.

 2          MR. ROYAL:  Okay.  We're done.

 3          MR. KUNZ:  Okay.

 4          THE COURT REPORTER:  Mr. Kunz, do you need this

 5 transcript?

 6          MR. KUNZ:  A regular and a mini, please.

 7        (The proceedings concluded at 10:49 a.m.)

 8
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 3 ______________________________________________________

 4 ______________________________________________________

 5 ______________________________________________________

 6 ______________________________________________________

 7 ______________________________________________________

 8 _____________________________________________________

 9 ______________________________________________________

10 ______________________________________________________

11 ______________________________________________________

12 ______________________________________________________

13 ______________________________________________________

14 ______________________________________________________

15 ______________________________________________________

16

17                         * * * * *

18             I, David A. Martinez, deponent herein, do
certify and declare under penalty of perjury the within

19 and foregoing transcription to be my deposition in said
action; that I have read, corrected and do hereby affix

20 my signature to said deposition.

21
                         ______________________________

22                          DAVID A. MARTINEZ, Deponent

23
         This ____  day of ______________, 2019.

24

25

Page 30
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 1         LAS VEGAS, NEVADA, TUESDAY, JULY 2, 2019;

 2                        8:58 A.M.

 3                           -oOo-

 4

 5             (Counsel agreed to waive the court

 6              reporter requirements under Rule

 7              30(b)(4) of the Nevada Rules of Civil

 8              Procedure.)

 9

10 Thereupon,

11                    THOMAS A. JENNINGS,

12 was called as a witness, and having been first duly

13 sworn, was examined and testified as follows:

14

15                       EXAMINATION

16 BY MR. ROYAL:

17     Q.   Please state your name.

18     A.   Thomas A. Jennings, J-e-n-n-i-n-g-s.

19     Q.   And, Mr. Jennings, what is your occupation?

20 What do you do for a living?

21     A.   I'm a safety engineering consultant.

22     Q.   Okay.  Can you just tell us what a safety

23 engineering consultant does?

24     A.   Yes.  Part of it is the forensic engineering

25 side where I serve as an expert witness for plaintiff
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 1 Just a minute.
 2          All right.  Let's go to the next report.  We'll
 3 mark it as G.  May 30th -- your May 30th report.
 4     A.   Hang on a second, Mike.
 5                 (Exhibit G was marked.)
 6 BY MR. ROYAL:
 7     Q.   So May 30th, 2019, you prepared a rebuttal
 8 report, and in addition to what we've already reviewed,
 9 by the time you prepared this report, the only other
10 documents that you would have reviewed beyond those
11 identified on your December 28, 2018, report would be
12 the report of Dr. Hayes; is that correct?
13     A.   Correct.
14     Q.   All right.  So this is a pure rebuttal report.
15 You got his initial report, it was sent to you by
16 Mr. Galliher, and then you prepared this?
17     A.   Yes, sir.
18     Q.   Okay.  No other documents, correct, were
19 reviewed that you can recall?
20     A.   Correct.
21     Q.   All right.  So in the third paragraph here, you
22 make the -- we've kind of already bantered this about,
23 but I'll just ask a quick question.
24          You make the conclusion there was a spilled
25 liquid on the marble surface.

Page 78
 1          That's your conclusion?
 2     A.   Yes, sir.  Based on the plaintiff's testimony,
 3 yes, sir.
 4     Q.   Well, but you don't have her testimony.
 5     A.   Well, not her testimony, but she said she
 6 slipped on a wet substance, water.
 7     Q.   She said she believed --
 8     A.   She slipped.
 9     Q.   -- she slipped in water?
10     A.   Yes, sir.
11     Q.   And that's it, that's what you're basing it on?
12     A.   That's it.  Yes, sir.
13     Q.   You don't know how long it was there or how it
14 was introduced; correct?
15     A.   Correct.
16     Q.   And it's your opinion that that is the single
17 primary causal factor contributing to her slip-and-fall,
18 the plaintiff?
19     A.   Correct.
20     Q.   And that's based on just what is provided in
21 the security report that she believed that she slipped
22 in water?
23     A.   Correct.
24     Q.   All right.  He makes -- then you also make a
25 comment about Dr. Hayes's opinions related to his

Page 79
 1 examination of her shoes.

 2     A.   Correct.

 3     Q.   Now, I think we covered this before, but you

 4 examined her shoes but you didn't indicate you examined

 5 her shoes nor did you comment on your examination of her

 6 shoes in your December 28, 2018, report?

 7     A.   Correct.

 8     Q.   Because it was inconsequential?

 9     A.   Yes.  To me, it's irrelevant in this case.

10     Q.   Okay.  And it's irrelevant to you because as

11 you -- because no property can control who's wearing

12 safe or unsafe shoes when they come on their property;

13 right?

14     A.   Correct.

15     Q.   You mentioned that you have represented

16 Venetian in cases where maybe people are wearing

17 flip-flops.

18          There are cases that you've handled where shoes

19 do become kind of a factor?

20     A.   Yes, sir.

21     Q.   Flip-flops in particular would be those kinds

22 of shoes?

23     A.   I'm not a fan of flip-flops.

24     Q.   Because they don't have a heel, they're not

25 very supportive, and they can contribute to slips and

Thomas A. Jennings Joyce Sekera v. Venetian Casino Resort, LLC d/b/a The Venetian Las Vegas, et al.
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Page 80
 1 falls more so than other kind of footwear?
 2     A.   They can.
 3     Q.   So it's not always your opinion that footwear
 4 is not a primary causal factor?
 5     A.   I think we discussed that earlier.  It could be
 6 a contributing factor, but I don't believe that was the
 7 case in this situation.
 8     Q.   Okay.  If a jury were to determine that the
 9 area where the plaintiff slipped and fell was dry, your
10 opinion would be that -- would be what?
11     A.   That the floor was slip resistant.
12          MR. KUNZ:  Objection.  Speculation.
13          Go ahead.
14          THE WITNESS:  If it was dry, that the floor was
15 slip resistant as tested.
16 BY MR. ROYAL:
17     Q.   And that the floor did not cause the
18 plaintiff's fall?
19          MR. KUNZ:  Same objection.
20 BY MR. ROYAL:
21     Q.   Would that be your opinion?
22     A.   I think that would be reasonable, yes, sir.
23     Q.   All right.  I think you -- on page 2 of your
24 rebuttal report, you dismiss the Burnfield and Power
25 study just because it happened in a laboratory, it was
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VENETIAN CASINO RESORT, LLC, 

d/b/a THE VENETIAN LAS VEGAS, a 

Nevada Limited Liability Company; 

LAS VEGAS SANDS, LLC d/b/a THE 

VENETIAN LAS VEGAS, a Nevada 

Limited Liability Company,  

 

Third-Party Plaintiffs, 

 

v. 

 

BRAND VEGAS, LLC, a Nevada 

Limited Liability Company; DOES 1-

10; ROE BUSINESS ENTITIES 1-10, 

inclusive, 

 

Third-Party Defendants. 

 

 

 Plaintiff, JOYCE SEKERA (“Plaintiff” or “Joyce”), by and through her 

attorneys CLAGGETT & SYKES LAW FIRM and THE GALLIHER LAW FIRM, 

hereby files this Reply in Support of Plaintiff’s Motion to Place on Calendar. 

 This Reply is based upon the records and pleadings on file herein, the 

points and authorities attached hereto, and any oral arguments that the Court 

may allow. 

 DATED this 25th day of May, 2021. 

CLAGGETT & SYKES LAW FIRM 

          

      /s/ William T. Sykes    

    Sean K. Claggett, Esq. 

    Nevada Bar No. 008407 

    William T. Sykes, Esq. 

    Nevada Bar No. 009916 

    Geordan G. Logan, Esq. 

    Nevada Bar No. 013910 
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    4101 Meadows Lane, Ste. 100  

      Las Vegas, Nevada 89107 

    (702) 655-2346 – Telephone 

 

      Keith E. Galliher, Jr., Esq. 

Nevada Bar No. 220 

Jeffrey L. Galliher, Esq. 

Nevada Bar No. 8078 

Kathleen H. Gallagher, Esq. 

Nevada Bar No. 15043 

THE GALLIHER LAW FIRM 

1850 East Sahara Avenue, Suite 107 

Las Vegas, Nevada 89104 

(702) 735-0049 – Telephone 

(702) 735-0204 – Facsimile 

    Attorneys for Plaintiff 

 

 

I. 

INTRODUCTION 

 This is a personal injury case arising out of a slip and fall at the Venetian 

Casino Resort on November 4, 2016. On that day, Joyce slipped on the marble 

floor near the Grand Lux Café restrooms in the Venetian Casino Resort. When 

Joyce slipped, she struck her skull and elbow on a marble pillar and her left hip 

on the ground, resulting in serious injuries.  

 In Plaintiff’s Amended Complaint, she included a claim for punitive 

damages, alleging that Defendants “knew that its marble floors caused 

unreasonable amount of injury slip and falls and thus were dangerous to 

pedestrians.” See Plaintiff’s Amended Complaint attached hereto as Exhibit 1 at 

pg. 3. Plaintiff also alleged that despite Defendants’ notice of the dangerous 

condition, its “marble floors were significantly more slippery than is safe for 

pedestrians [and] Defendant failed to take any appropriate precautions to 
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prevent injury.”  Id. at pg. 4. For years now, Plaintiff has sought information 

regarding Defendants’ prior incident reports, including witness information, 

such as victim’s contact information and the names and titles of Venetian 

employees who attended the incidents. The information on those incident 

reports is relevant and proportional to the needs of the case as the witnesses 

possess relevant information regarding the dangerous flooring conditions at 

Defendants’ property, whether it was foreseeable that guests, such as Plaintiff, 

could slip and fall, and Plaintiff’s lack of comparative negligence.1 

 Defendants oppose Plaintiff’s Motion contending, incredibly, that Plaintiff 

has no need to know the names and contact information of these witnesses. See 

Defs.’ Opp. at 2:6-2:24. According to Defendants, the disclosure of these 

witnesses’ names, phone numbers, and addresses (in other words, the same 

information available in the telephone book) constitutes a breach of these third-

party’s privacy rights. The Court should take nothing from Defendants’ 

Opposition and instead grant Plaintiff’s Motion for the following reasons: 

1. A party seeking a protective order must demonstrate good cause under 

NRCP 26(c) why the requested discovery should not be produced as 

requested. Cf. Okada v. Eighth Judicial Dist. Court, 359 P.3d 1106, 1111 

 

 

1Not only has the Venetian claimed comparative negligence in this case, but 

they sued the Plaintiff’s former employer, Third Party Defendant Brand Vegas, 

LLC, alleging that Brand Vegas must indemnify the Venetian for the Plaintiff’s 

alleged comparative fault.  The relative notice between the Venetian and the 

Plaintiff about potential slipping hazards on the Venetian’s marble floors is 

critical in this case. 
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(Nev. 2015) (examining a protective order issue in the context of 

depositions). In their Opposition, Defendants failed to demonstrate good 

cause. Instead, Defendants baldly assert that the witness information 

“‘implicates a nontrivial privacy interest’ related to Venetian guests 

involved in prior incidents.” See Defs.’ Opp. at 3:11 – 3:14. What privacy 

interest is implicated? Well, Defendants don’t say, opting instead to rely 

on broad generalities and suppositions. See Beckman Indus., Inc. v. Int’l 

Ins. Co., 966 F.2d 470, 476 (9th Cir. 1992) (“Broad allegations of harm, 

unsubstantiated by specific examples or articulated reasoning, do not 

satisfy the Rule 26(c) test”). Defendants have not, and cannot, show that 

any actual harm would befall these witnesses should Plaintiff learn of 

their identities. Accordingly, Defendants’ request for a protective order 

should be denied and Plaintiff respectfully requests that the Court order 

Defendants to produce unredacted incident reports with the necessary 

witness contact information. 

2. Next, Defendants wrongly argue that the information Plaintiff seeks is 

not relevant and proportional to the needs of the case within NRCP 

26(b)(1). However, the Nevada Supreme Court has held that evidence of 

“similar accidents involving the same condition may be relevant on the 

issues of causation and whether there is a defective and dangerous 

condition. Reingold v. Wet ‘n Wild Nev., Inc., 113 Nev. 967, 969, 944 P.2d 

800, 802 (1997) overruled in party by Bass-Davis v. Davis, 122 Nev. 442, 

134 P.2d 103 (2006) (citing Ginnis v. Mapes Hotel Corp., 86 Nev. 408, 415, 
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470 P.2d 135, 139 (1970)). Incident reports are relevant to establish 

notice of a dangerous condition, as well as foreseeability that guests may 

be injured as a result of the dangerous condition. See, e.g., Alcantara v. 

Bodega Latina Corp., 2020 U.S. Dist. LEXIS 61271, at *8 (D. Nev. Apr. 7, 

2020); Shakespear v. Wal-Mart Stores, 2012 U.S. Dist. LEXIS 205322, at 

*5 (D. Nev. Nov. 5, 2012); Humphries v. New York-New York Hotel & 

Casino, 133 Nev. 607, 609-11 (2017). Thus, Defendants’ prior incident 

reports, including witness information, is relevant as to notice, 

foreseeability, and Plaintiff’s alleged comparative negligence. The 

unredacted incident reports should therefore be disclosed by Defendants.  

II. 

LEGAL ARGUMENT 

 

A. Defendants Misstate the Applicable Legal Standard  

 In their Opposition, Defendants erroneously claim, “Plaintiff must 

therefore demonstrate that the desired discovery is relevant to her claims here 

and that it is proportional to the needs of the case….” See Defs.’ Opp. at 9:11 – 

9:12. In fact, Defendants, as the parties resisting production, are the ones who 

must show that Plaintiff’s request for unredacted incident reports is irrelevant 

and not proportional to the needs of the case. “As was the case before the 2015 

amendments, the party seeking to avoid discovery continues to bear the burden 

of explaining why discovery should be denied.” Guerrero v. Wharton, 2017 U.S. 

Dist. LEXIS 225185, at *5 (D. Nev. Mar. 30, 2017) (citing Carr v. State Farm 

Mut. Auto. Ins. Co., 312 F.R.D. 459, 465-69 (N.D. Tex. 2015)). “To satisfy the 
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burden, the resisting party must make a ‘specific objection and showing’ that 

the discovery is improper or otherwise fails the proportionality analysis by 

coming forward with specific information available to it to address the pertinent 

considerations.” Id. “A party resisting discovery will not be successful by 

making boilerplate objections that the discovery is not proportional or is 

otherwise objectionable.” Id. at *6 (citing Lima LS PLC v. Nassau Reinsurance 

Grp. Holdings, L.P., 160 F. Supp. 3d 574, 579 n.1 (S.D.N.Y. 2015)).  

B. Defendants Failed to Demonstrate Good Cause Within NRCP 

26(c)(1) 

 

 NRCP 26(c)(1) provides the standard for protective orders, stating that, 

“[t]he court may, for good cause, issue an order to protect a party or person from 

annoyance, embarrassment, oppression, or undue burden or expense….” In 

Venetian Casino Resort, LLC v. Eighth Judicial Dist. Ct., 467 P.3d 1 (Nev. App., 

May 14, 2020), the Nevada Court of Appeals adopted a three-part test for 

conducting a good cause analysis under NRCP 26(c)(1).  

 “First, the district court must determine if particularized harm would 

occur due to public disclosure of the information.” Venetian Casino Resort, LLC 

v. Eighth Judicial Dist. Ct., 467 P.3d 1, 10 (Nev. App., May 14, 2020) (citing In 

re Roman Catholic Archbishop of Portland in Or., 661 F.3d 417, 424 (9th Cir. 

2011) (“As we have explained, ‘[b]road allegations of harm, unsubstantiated by 

specific examples or articulated reasoning, do not satisfy the Rule 26(c) test’”).  

 “Second, if the district court concludes that particularized harm would 

result, then it must ‘balance the public and private interests to decide whether 

VEN 3471



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

 

 - 8 - 

… a protective order is necessary.’” Id. (citing Roman Catholic, 661 F.3d at 424). 

In order to balance private and public interests, the Nevada Court of Appeals 

directed courts to the following list of factors set forth in Glenmede Trust Co. v. 

Thompson, 56 F.3d 476, 483 (3d Cir. 1995): 

(1) whether disclosure will violate any privacy interests; (2) 

whether the information is being sought for a legitimate purpose 

or for an improper purpose; (3) whether disclosure of the 

information will cause a party embarrassment; (4) whether 

confidentiality is being sought over information important to 

public health or safety; (5) whether the sharing of information 

among litigants will promote fairness and efficiency; (6) whether 

a party benefitting from the order of confidentiality is a public 

entity or official; and (7) whether the case involves issues 

important to the public. 

 

Id. at 10-11 (quoting Glenmede Trust Co. v. Thompson, 56 F.3d 476, 483 (3d Cir. 

1995)). 

 “Third, even if the factors balance in favor of protecting the discovery 

material, ‘a court must still consider whether redacting portions of the discovery 

material will nevertheless allow disclosure.’” Id. at 11 (quoting Roman Catholic, 

661 F.3d at 425).  

 Here, Defendants have not, and cannot, show that good cause exists for 

their requested protective order as Defendants failed to demonstrate that 

particularized harm would occur should they disclose the full, un-redacted 

incident reports. Therefore, Defendants’ request for a protective order should be 

denied, in its entirety.  
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1. Defendants Have Not Demonstrated That Particularized 

Harm Would Result from Their Disclosure of Unredacted 

Incident Reports 

 

 In their Opposition, Defendants failed to demonstrate that particularized 

harm would result from their disclosure of unredacted incident reports. Rather 

than articulate how the individuals named on the incident reports would suffer 

actual harm as a result of their contact information being disclosed, Defendants 

instead fall back on oft repeated, yet unsupported, platitudes regarding “privacy 

interests.” Such an approach fails to satisfy the ‘particularized harm’ prong laid 

out by the Nevada Court of Appeals. See Venetian Casino Resort, LLC v. Eighth 

Judicial Dist. Ct., 467 P.3d 1, 10 (Nev. App., May 14, 2020) (citing In re Roman 

Catholic Archbishop of Portland in Or., 661 F.3d 417, 424 (9th Cir. 2011) (“As 

we have explained, ‘[b]road allegations of harm, unsubstantiated by specific 

examples or articulated reasoning, do not satisfy the Rule 26(c) test’”). 

 Defendants rely heavily on the Nevada Supreme Court’s decision in Clark 

Cty. Office of the Coroner v. Las Vegas Review-Journal, 458 P.3d 1048 (Nev. 

2020) for their contention that the names, addresses, and phone-numbers listed 

on their incident reports implicate “nontrivial privacy interests”. See Defs.’ Opp. 

at 10 – 12.  That case involved requests to the Clark County Coroner’s Office 

from the Las Vegas Review-Journal for juvenile autopsy reports within the 

Nevada Public Records Act (“NPRA”). Id. at 1050-51. The court held that the 

NPRA’s disclosure requirements mandated disclosure of the requested 

materials; however, the court also remanded for further proceedings to 

determine whether the autopsy reports should be redacted to prevent disclosure 
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of “private medical or health-related information.” Id. at 1059. The court 

instructed the district court to utilize the two-part test articulated in 

Cameranesi v. United States Department of Defense, 856 F.3d 626, 637 (9th Cir. 

2017). Id. at 1057. “The first step in a Cameranesi analysis requires the 

government to establish that disclosure implicates a personal privacy interest 

that is nontrivial or more than de minimis.” Id. “If the government shows that 

the privacy interest at stake is nontrivial, the requester must then show that 

the public interest sought to be advanced is a significant one and the 

information sought is likely to advance that interest.” Id. “The Cameranesi test 

thus balances ‘individual nontrivial privacy rights against the public’s right to 

access public information.’” Id. 

 Notably, the Clark Cty. Office of the Coroner court acknowledged that the 

Coroner’s Office previously provided the Las Vegas Review-Journal with a 

spreadsheet “identifying the case number; the decedent’s name, gender, age, 

and race; and the cause, manner, and location of death for juveniles who 

were the subject of the autopsies, and the Office also provided heavily redacted 

sample autopsy reports for cases not handled by a CDR team.” Id. at 1059 

(emphasis added). Thus, the court was not concerned with this sort of basic 

identifying information, akin to the information requested by Plaintiff in this 

case.  

 Instead, the court referenced the declaration of Clark County Coroner 

John Fudenberg, who explained that unredacted autopsy reports might reveal 

intimate medical details regarding a decedent, such as, “‘references to specific 
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medical records, specific medical or health information and personal 

characteristics about the decedent.’” Id. at 1058. “Such private information and 

personal characteristics, according to Fudenberg, may include the decedent’s 

sexual orientation, preexisting medical conditions, drug or alcohol addiction, 

and various types of diseases or mental illness, as well as other personal 

information that the decedent or the decedent’s family might wish to remain 

private.” Id.  

 Here, the witness information sought is similar to that found in the 

phone book, i.e., name, address, and phone number, plus dates of birth. It is not 

the sort of private medical information contemplated in Clark Cty. Office of the 

Coroner. Defendants’ incident reports do not contain references to ‘medical 

records’ or ‘specific medical or health information’. They simply detail the 

circumstances regarding the at-issue incident, in this case slip-and-falls. In 

Clark Cty. Office of the Coroner, the court acknowledged that the Coroner’s 

Office previously provided the identities of the decedents, as well as the cause, 

manner, and location of their deaths. Id. at 1059. Similarly, Plaintiff merely 

wants to know the identities of the slip-and-fall victims in conjunction with the 

rest of the incident reports, which provides details on the when, where, and how 

of the specific falls. Therefore, the holding in Clark Cty. Office of the Coroner is 

actually consistent with Plaintiff’s position that the requested information does 

not implicate nontrivial privacy interests.  

 Next, Defendants cite to a series of federal cases which they claim stand 

for the proposition that witness contact information is private and, thus, 
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protectable. However, upon closer scrutiny, the cases cited to by Defendants are 

inapplicable and unpersuasive. First, Defendants cite to Izzo v. Wal-Mart 

Stores, Inc., 2016 U.S. Dist. LEXIS 12210 (D. Nev. Feb. 2, 2016). There, Wal-

Mart provided the plaintiff with particularized information and lists of prior 

slip-and-fall incidents. Izzo, at *13. Subsequently, the plaintiff served its FRCP 

30(b)(6) deposition notice wherein it requested that Wal-Mart produce a witness 

to testify regarding “facts and circumstances surrounding any other slip and fall 

incident by guests/patrons of Walmart #2884 during the three year period of 

time prior to the incident, through present time, including without limitation, 

the general area where Plaintiff fell.” Id. at *11. Wal-Mart objected, arguing 

that “preparing testimony on this topic would require ‘hundreds of hours of 

personnel time’ and ‘would require weeks of work, if not months.’” Id. at *12-

*13. The court agreed, concluding “the value of the material sought is 

outweighed by Defendant’s burden of providing it.” Id. at *13. Thus, the court in 

Izzo granted Wal-Mart’s motion for protective order based upon the plaintiff’s 

overly broad request and the undue burden it would place on Wal-Mart, and not 

on any purported privacy interests of third-parties as Defendants portray it. 

Izzo is therefore wholly distinguishable from this present matter.  

 Second, Defendants cite to Rowland v. Paris Las Vegas, 2015 U.S. Dist. 

LEXIS 105513 (S.D. Cal. Aug. 11, 2015). In that case, the plaintiff requested the 

names, addresses, and phone numbers of all prior hotel guests “who complained, 

reported or otherwise informed” the defendant of slippery floors. Id. at *6. This 

request broadly requested that defendant go through its hotel guest records and 
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provide all information linked with those guests. The defendant raised a 

concern over the guests’ constitutional right to privacy, and the court held that 

“[f]ederal courts ordinarily recognize a constitutionally-based right of privacy 

that can be raised in response to discovery requests.” Id. at *7 (emphasis 

added). The court went on to explain that the right is not absolute and is subject 

to a balancing test. Id. In this case, the information was given voluntarily for 

the Defendants’ benefit in connection with the incidents, as opposed to being 

mandated at registration for a hotel room. Importantly, Defendants have not 

raised a constitutionally-based right of privacy, nor has it suggested that the 

Court should apply a federal balancing test. Without articulating the claimed 

right, or even identifying the legal authority that would supposedly create such 

a constitutional right of privacy, Defendants have not demonstrated that 

Rowland is applicable or that they are entitled to their requested relief.  

 It is true, individuals do have a right to protect “private facts” from being 

released by government entities in accordance with the Fourth Amendment of 

the United States Constitution. See Montesano v. Donrey Media Grp., 99 Nev. 

644, 650-51, 668 P.2d 1081, 1085 (1983). However, information freely given to a 

non-public entity during an investigation into an incident is not considered 

private and does not invoke the Constitution. The statements and incident 

reports to be produced were given voluntarily without privacy implications. See 

NRS 49.385(1) (Waiver of privilege by voluntary disclosure) (“A person upon 

whom these rules confer a privilege against disclosure of a confidential matter 

waives the privilege if the person or the person’s predecessor while holder of the 
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privilege voluntarily discloses or consents to disclosure of any significant part of 

the matter.”). Thus, it remains unclear how Defendants or third-party witnesses 

have any privacy interest in voluntarily provided information.  

 The requested witness names, addresses, and phone numbers are forms 

of publicly available information and, therefore, Defendants cannot establish a 

protectable interest in the same. See, e.g., Khalilpour v. CELLCO P’ship, 2010 

WL 1267749, at *2 (N.D. Cal. 2010) (requiring disclosure of names, addresses 

and phone numbers because they do not involve revelation of personal secrets, 

intimate activities, or similar private information); Busse v. Motorola, Inc., 351 

Ill. App. 3d 67, 72, 813 N.E.2d 1013, 1018 (2004) (“Matters of public record – 

name, address, date of birth and fact of marriage – have been held not to be 

private facts”); Keel v. Quality Med. Sys., Inc., 515 So. 2d 337 (Fla. Dist. Ct. App. 

1987) (information commonly known in the industry and not unique to allegedly 

injured party not “confidential” and thus not entitled to protection); Brignola v. 

Home Properties, L.P., 2013 WL 1795336, at *12 (E.D. Pa. Apr. 26, 2013) 

(“name, address, phone number, etc. These are not private facts…”); Mount 

Holly Gardens Citizens in Action, Inc. v. Twp. of Mount Holly, 2013 WL 

3200713, at *4 (D.N.J. June 24, 2013) (defendant must disclose contact 

information for potential witnesses of the plaintiff; defendant’s concerns about 

privacy “are overblown”). When the prior slip and fall victims added their 

information to Defendants’ incident reports, they did so voluntarily, to a private 

third-party business, and for Defendants’ benefit. Defendants cannot turn 

around now and claim that the information is somehow private or privileged. 
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 Defendants also cite NRS 603A.010 et seq. for the purpose of arguing that 

the Nevada Legislature desire the protection of personal information by 

business entities. However, this statute does not apply to the basic contact 

information that Plaintiff seeks. See NRS 603A.040(1) (“‘Personal information’ 

means a natural person’s first name or first initial and last name in 

combination with any one or more of the following data elements, when the 

name and data elements are not encrypted: (a) Social security number. (b) 

Driver’s license number, driver authorization card number or identification card 

number. (c) Account number, credit card number or debit card number, in 

combination with any required security code, access code or password that 

would permit access to the person’s financial account. (d) A medical 

identification number or a health insurance identification number. (e) A user 

name, unique identifier or electronic email address in combination with a 

password, access code or security question and answer that would permit access 

to an online account.”). The information protected by that statute is nonpublic 

information used in a transaction (generally financial in nature), not 

information given freely to a private party in description of an incident.  

 Defendants next argue they will incur liability for the release of 

information by virtue of their privacy policy. This argument is flawed for several 

reasons, primarily the fact that Defendants explicitly state that they may 

unilaterally change the policy and how they use and disseminate the 

information: “We reserve the right to modify or change this Privacy Policy at 

any time.” See Exhibit M to Defs.’ Opp. at VEN 494. However, a unilateral 
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alteration of terms is unnecessary as Defendants’ policy provides that 

Defendants reserve the right to release the information in connection with 

defending themselves in a court case, and to comply with a court order. Under 

“How We Share Information,” Defendants describe how it uses personal 

information: “Legal Requests. We may be required to respond to legal requests 

for your information, including from law enforcement authorities, regulatory 

agencies, third party subpoenas, or other government officials.”  Id. at VEN 491. 

Also, “Compliance with Legal Obligations. We may have to disclose certain 

information to auditors, government authorities, or other authorized individuals 

in order to comply with laws that apply to us or other legal obligations such as 

contractual requirements.” Id. Therefore, this Court should disregard 

Defendants’ misleading argument regarding their own policies.  

 Based on the foregoing, it is apparent that Defendants cannot 

demonstrate that particularized harm would occur should they disclose the 

requested witness information. Accordingly, Defendants’ request for a protective 

order should be denied and Defendants should instead be ordered to produce the 

unredacted incident reports. 

2. The Balance of Public and Private Interests Weigh in Favor 

of Disclosure 

 

 

 The balance of public and private interests similarly weighs in favor of 

disclosure. To balance private and public interests, the Nevada Court of Appeals 

directed courts to the following list of factors set forth in Glenmede Trust Co. v. 

Thompson, 56 F.3d 476, 483 (3d Cir. 1995): 
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(1) whether disclosure will violate any privacy interests; (2) 

whether the information is being sought for a legitimate purpose 

or for an improper purpose; (3) whether disclosure of the 

information will cause a party embarrassment; (4) whether 

confidentiality is being sought over information important to 

public health or safety; (5) whether the sharing of information 

among litigants will promote fairness and efficiency; (6) whether 

a party benefitting from the order of confidentiality is a public 

entity or official; and (7) whether the case involves issues 

important to the public. 

 

Id. at 10-11 (quoting Glenmede Trust Co. v. Thompson, 56 F.3d 476, 483 (3d Cir. 

1995)). These factors weigh heavily in favor of full disclosure. 

 First, as discussed above in greater detail, disclosure of the witness 

contact information on the incident reports will not violate any privacy interests 

as the information is essentially that which is contained in the phone book and, 

thus, not protected by any applicable privilege or privacy right. Defendants 

argue that the Nevada Supreme Court’s decision in Clark Cty. Office of the 

Coroner demonstrates otherwise; however, as shown above, the information 

deemed to implicate a nontrivial privacy interest in that case was private 

medical information and not, as here, basic contact information. See Clark Cty. 

Office of the Coroner v. Las Vegas Review-Journal, 458 P.3d 1048, 1058-59 (Nev. 

2020). Moreover, these third-party witnesses voluntarily provided Defendants 

with their contact information. Defendants should not be permitted to maintain 

and possess the information for its own use and benefit while denying Plaintiff 

the opportunity to examine it.  

 Furthermore, the information is being sought for legitimate purposes as 

the incident reports and contact information will allow Plaintiff to contact 
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witnesses with relevant information regarding issues of notice, foreseeability, 

and Plaintiff’s claim for punitive damages.  

 Defendants claim that disclosure “threatens to ‘cause a party 

embarrassment’ and harm under factor no. 3, undermining the business 

relationship between Venetian and its guests.” See Defs.’ Opp. at 19:4 – 19:5. 

How so? Well, Defendants do not say. In truth, disclosure of the information will 

not cause anyone embarrassment, as it is merely contact information, including 

names, addresses, and phone numbers.  

 Defendants do not address factor no. 4, instead summarily asserting that 

“it does not apply to the circumstances here.” See Defs.’ Opp. at 19:5 – 19:6. But 

it does. Plaintiff has brought a claim for punitive damages alleging Defendants 

“knew that its marble floors caused unreasonable amount of injury slip and falls 

and thus were dangerous to pedestrians.” See Plaintiff’s Amended Complaint, 

Ex. 1 at pg. 3. Plaintiff also alleged that despite Defendants’ notice of the 

dangerous condition, its “marble floors were significantly more slippery than is 

safe for pedestrians [and] Defendant failed to take any appropriate precautions 

to prevent injury.”  Id. at pg. 4. These witnesses are crucial to Plaintiff’s 

punitive damages claim, through which she seeks to hold Defendants 

responsible for the dangerous walkway and flooring they have maintained for 

years in conscious disregard of the threat it posed to its guests’ health and 

safety.  

 Additionally, the sharing of the information will promote fairness and 

efficiencies as Defendants are currently in sole possession of the requested 
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information and Plaintiff has no means of obtaining the same information in 

other ways.  

 Finally, the case involves issues of public importance as it involves the 

health and safety of every single one of Defendants’ guests who are made to 

walk across unsafe flooring due to Defendants’ knowing inaction. Therefore, the 

balance of public and private interests weighs in favor of disclosure.  

 Based on the foregoing, Defendants have not satisfied their burden of 

demonstrating that good cause exists to support their request for a protective 

order. As such, Defendants should be ordered to produce the unredacted 

incident reports.  

C. The Incident Reports are Relevant to Plaintiff’s Claims. 

 

 Relevant evidence is, “evidence having any tendency to make the 

existence of any fact that is of consequence to the determination of the action 

more or less probable than it would be without the evidence.” NRS 48.015. The 

Nevada Supreme Court has held that evidence of “similar accidents involving 

the same condition may be relevant on the issues of causation and whether 

there is a defective and dangerous condition. Reingold v. Wet ‘n Wild Nev., Inc., 

113 Nev. 967, 969, 944 P.2d 800, 802 (1997) overruled in party by Bass-Davis v. 

Davis, 122 Nev. 442, 134 P.2d 103 (2006) (citing Ginnis v. Mapes Hotel Corp., 86 

Nev. 408, 415, 470 P.2d 135, 139 (1970)). Incident reports are relevant to 

establish notice of a dangerous condition, as well as foreseeability that guests 

may be injured as a result of the dangerous condition. See, e.g., Alcantara v. 

Bodega Latina Corp., 2020 U.S. Dist. LEXIS 61271, at *8 (D. Nev. Apr. 7, 2020); 

VEN 3483



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

 

 - 20 - 

Shakespear v. Wal-Mart Stores, 2012 U.S. Dist. LEXIS 205322, at *5 (D. Nev. 

Nov. 5, 2012); Humphries v. New York-New York Hotel & Casino, 133 Nev. 607, 

609-11 (2017).  

 In their Opposition, Defendants cite Eldorado Club v. Graff, 78 Nev. 507, 

377 P.2d 174 (1962) for the proposition that prior incidents are generally not 

admissible to establish notice in slip and falls involving a temporary hazard. 

See Defs.’ Opp. at 20. Defendants’ reliance on Eldorado Club is inaccurate. The 

defendant in Eldorado Club argued that the court could not admit a prior 

incident to establish his knowledge of the dangerous condition because that 

condition (a foreign substance) was not permanent. Eldorado Club v. Graff, 78 

Nev. 507, 509, 377 P.2d 174, 175 (1962). However, the Supreme Court held that 

prior similar incidents could be admitted when “the conditions surrounding the 

prior occurrences have continued and persisted.” Id. at 511, 377 P.2d at 176. In 

the instant case, Plaintiff alleges that the incidents surrounding the falls on 

Defendants’ slippery marble floors have continued and persisted, which entitles 

her to receive the discovery and determine for herself the relevancy according to 

NRCP 26(b)(1), which states, “Information within [the] scope of discovery need 

not be admissible in evidence to be discoverable.” Defendants are essentially 

requesting that Plaintiff be kept from investigating the conditions surrounding 

the prior occurrences by blocking the incident reports and redacting the witness 

contact information.  

 Defendants also cite to Caballero v. Bodega Latina Corp., 2017 U.S. Dist. 

LEXIS 116869 (D. Nev. July 25, 2017). There, the court denied the plaintiff’s 
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request for prior incident reports, in part, because “Caballero’s motion does not 

address whether Caballero’s slip and fall was caused by the temporary presence 

of a foreign substance on a surface or was instead caused by a continuing or 

permanent condition.” Id. at *18. Here, Plaintiff has repeatedly alleged that 

Plaintiff’s fall was due to the continuing and permanent hazardous condition of 

Defendants’ slick marble flooring. As such, Caballero is inapplicable to this 

case. 

 In fact, Defendants’ incident reports, as well as the redacted information 

therein, are relevant to Plaintiff’s claims in multiple ways. First, the incident 

reports are relevant to show Defendants had notice of the unsafe and dangerous 

condition of their walkway, as well as to show that it was foreseeable that 

guests, such as Plaintiff, could be injured by the dangerous flooring.  

 Similarly, the incident reports are relevant to Plaintiff’s claim for 

punitive damages. “A plaintiff may recover punitive damages when evidence 

demonstrates that the defendant has acted with ‘malice, express or implied.’” 

Wyeth v. Rowatt, 126 Nev. Adv. Rep. 44, 244 P.3d 765, 783 (2010) (quoting NRS 

42.005(1)). “‘Malice, express or implied,’ means conduct which is intended to 

injure a person or despicable conduct which is engaged in with a conscious 

disregard of the rights or safety of others.’” Id. (quoting NRS 42.001(3)) 

(emphasis added). “A defendant has a ‘conscious disregard’ of a person’s rights 

and safety when he or she knows of ‘the probable harmful consequences of a 

wrongful act and a willful and deliberate failure to act to avoid those 

consequences.’” Id. (quoting NRS 42.001(1)). Defendants’ incident reports 
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demonstrate that Defendants knew the unsafe marble flooring posed a threat to 

its guests and, yet, despite that knowledge, willfully failed to act to avoid future 

injuries, all in conscious disregard of their guests’ health and safety. 

 Finally, as to the redacted contact information for injured guests, that 

information is relevant and necessary, as well. Plaintiff needs the names and 

contact information on the incident reports because those individuals are 

potential witnesses. These other witnesses have relevant information regarding: 

(1) the facts and circumstances surrounding their slip and fall; and (2) the 

condition of Defendants’ flooring at the time and location of their slip and fall.  

 Simply, Defendants should not be permitted to shield witness 

information that is high relevant to the claims and defenses in this case.  

D. The Information Sought by Plaintiff is Proportional to the Needs 

of the Case.  

 

 Discovery sought must be both relevant and proportionate to the 

requesting party’s needs. See Venetian Casino Resort, LLC v. Eighth Judicial 

Dist. Ct., 467 P.3d 1, 5 (Nev. App., May 14, 2020) (citing In re Bard IVC Filters 

Prods. Liab. Litig., 317 F.R.D. 562, 564 (D. Ari. 2016) (“Relevancy alone is no 

longer sufficient – discovery must also be proportional to the needs of the case”); 

Samsung Elecs. Am., Inc. v. Yang Kun Chung, 321 F.R.D. 250, 279 (N.D. Tex. 

2017) (“[D]iscoverable matter must be both relevant and proportional to the 

needs of the case – which are related but distinct requirements.”)). NRCP 

26(b)(1) provides several factors for courts to consider regarding proportionality: 

(1) the importance of the issues at stake in the action; (2) the amount in 
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controversy; (3) the parties’ relative access to relevant information; (4) the 

parties’ resources; (5) the importance of the discovery in resolving the issues; 

and (6) whether the burden or expense of the proposed discovery outweighs its 

likely benefit.  

 Here, the information sought by Plaintiff is proportional to the needs of 

the case.  

1. The Importance of the Issues at Stake in the Action 

 The issues at stake in this action are vitally important, as they go to the 

question of whether Defendants knowingly maintained unsafe flooring at the 

peril of their guests, including Plaintiff. Defendants argue that the incident 

reports are irrelevant and not proportional based on the Nevada Supreme 

Court’s decision in Eldorado Club, Inc., discussed above. See Defs.’ Opp. at 

22:13 – 22:15. Yet, just a few sentences later, Defendants admit that Plaintiff’s 

fall was not caused by a temporary hazard, as was the case in Eldorado Club, 

Inc. Instead, Defendants state, “It is no secret that Venetian maintains – at 

least in part – that Plaintiff fell on a dry marble floor because of the poorly 

conditioned shoes she was wearing.” Id. at 22:18 – 22:19. Thus, by Defendants’ 

own admission, Eldorado Club, Inc. is inapplicable, and its holding cannot be 

used as a basis to bar production of the unredacted incident reports in this case.  

Accordingly, this factor weighs in favor of disclosure.  

2. The Amount in Controversy 

 To date, Plaintiff is claiming: (1) $114,009.27 in past medical specials; (2) 

$457,936.99 in future medical expenses; (3) undetermined wage loss and loss of 
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earning capacity; (4) past and future pain, suffering, mental anguish, and loss of 

enjoyment of life; (5) attorney’s fees and costs; and (6) punitive damages. See 

Plaintiff’s Eighteenth Supplemental Disclosure attached to Plaintiff’s Motion as 

Exhibit 13 at pgs. 18-19. Defendants briefly attempt to minimize Plaintiff’s 

damages before summarily concluding that this factor weighs in their favor. See 

Defs.’ Opp. at 23:3 – 23:11. However, Plaintiff’s claimed damages are 

substantial, particularly when potential awards of pain and suffering, emotional 

damages, and punitive damages are considered. Thus, the amount in 

controversy is substantial and weighs in favor of disclosure. See, e.g., Guerrero 

v. Wharton, 2017 U.S. Dist. LEXIS 225185, at *10 – *11 (D. Nev. Mar. 30, 2017) 

(“Plaintiff’s claim is not limited to past medical expenses, and she is instead 

suing to recover for past medical expenses, future medical expenses, lost wages, 

pain and suffering, and emotional distress, as well as punitive damages.... Not 

including emotional damages and punitive damages, Plaintiff estimates these 

damages at approximately $242,675.94…. Including the possibility of a jury 

award of emotional damages and punitive damages, the amount in controversy 

would be much higher than that amount. Especially given the limited burden on 

Defendant in complying with these discovery requests, the amount in 

controversy tilts in favor of discoverability, not against it”). 

3. The Parties’ Relative Access to Relevant Information 

 Defendants admit that they have sole access to the requested information 

before absurdly claiming that this factor weighs against Plaintiff. See Defs.’ 

Opp. at 23:12 – 23:17. Absent Defendants’ full disclosure, Plaintiff has no other 
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means of obtaining the information contained on the incident reports, including 

witness contact information. This factor weighs in favor of disclosure. See, e.g., 

Labrier v. State Farm Fire & Cas. Co., 314 F.R.D. 637, 643 (W.D. Mo. May 9, 

2016) (“LaBrier does not have access to the information she seeks, other than 

through the discovery, as it is in State Farm’s own database and the database of 

its vendor, Xactware. In terms of resources, LaBrier is an individual, while 

State Farm is a corporation with a national presence, with sophisticated access 

to data”).  

4. The Parties’ Resources 

 Defendants claim that this factor weighs in their favor even though they 

have substantial resources and the act of un-redacting the incident reports 

(redactions that were placed on the incident reports by Defendants in the first 

place) would involve minimal time, effort, or resources. According to 

Defendants, there is a “much greater cost to Venetian in terms of its guest 

relations.” See Defs.’ Opp. at 23:21. First, this line of argument has no bearing 

on the parties’ resources and should not be considered in assessing this factor. 

Second, Defendants provide no specifics that would allow Plaintiff or the Court 

to weigh these purported costs. Defendants’ business operations will surely 

survive its disclosure of relevant witness information. Therefore, this factor 

weighs in favor of disclosure, as well. 

5. The Importance of the Discovery in Resolving the Issues 

 Defendants yet again cite to Eldorado Club, Inc. in claiming that “the 

information Plaintiff seeks is not amissible[.]” See Defs.’ Opp. 23:27 – 23:28. 
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However, the issue before the Court is not one of admissibility, but rather 

discoverability. The incident reports and the related witnesses are directly 

relevant to issues of notice, foreseeability, whether Plaintiff is comparatively at-

fault, and Plaintiff’s claim for punitive damages. This factor weighs in favor of 

disclosure.  

6. Whether the Burden or Expense of the Proposed Discovery 

Outweighs its Likely Benefit 

 

 Defendants broadly and baselessly claim that “the burden to Venetian is 

far beyond the expense of ‘un-redacting’ prior incident reports” because “[i]ts 

guests have a reasonable expectation that Venetian will protect their privacy[.]” 

See Defs.’ Opp. at 24:10 – 24:12. As discussed above, the witness information, 

including names, phone numbers, and addresses, does not implicate the non-

trivial privacy interests addressed in Clark Cty. Office of the Coroner, as 

Defendants claim. Instead, this contact information was voluntarily provided by 

the slip-and-fall victims to Defendants as part of their incident response. 

Defendants have failed to demonstrate that the witnesses had any expectation 

of privacy with regards to the information they submitted. Instead, the likely 

benefit far outweighs any purported burden given: (1) the information’s 

relevance to the claims and defenses in this case; (2) the substantial amount in 

controversy, particularly when Plaintiff’s claim for punitive damages is 

considered; and (3) the fact that Defendants are in sole possession of the 

requested information and Plaintiff has no alternative means of acquiring the 

same. Based on the foregoing, this factor weighs heavily in favor of disclosure.  
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III. 

CONCLUSION 

 Based on the foregoing, Plaintiff respectfully requests that the Court 

grant Plaintiff’s Motion to Place on Calendar and order that Defendants 

produce the incident reports without redactions.   

 DATED this 25th day of May, 2021. 

CLAGGETT & SYKES LAW FIRM 

 

    /s/ William T. Sykes    

    Sean K. Claggett, Esq. 

    Nevada Bar No. 008407 

    William T. Sykes, Esq. 

    Nevada Bar No. 009916 

    Geordan G. Logan, Esq. 

    Nevada Bar No. 013910 

    4101 Meadows Lane, Ste. 100  

      Las Vegas, Nevada 89107 

    (702) 655-2346 – Telephone 

  

      Keith E. Galliher, Jr., Esq. 

Nevada Bar No. 220 

Jeffrey L. Galliher, Esq. 

Nevada Bar No. 8078 

Kathleen H. Gallagher, Esq. 

Nevada Bar No. 15043 

THE GALLIHER LAW FIRM 

1850 East Sahara Avenue, Suite 107 

Las Vegas, Nevada 89104 

(702) 735-0049 – Telephone 

(702) 735-0204 – Facsimile 

    Attorneys for Plaintiff 
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CERTIFICATE OF SERVICE 

 

I HEREBY CERTIFY that on the 25th day of May, 2021, I caused to be 

served a true and correct copy of the foregoing REPLY IN SUPPORT OF 

PLAINTIFF’S MOTION TO PLACE ON CALENDAR on the following 

person(s) by the following method(s) pursuant to NRCP 5(b) and NEFCR 9: 

Via E-Service 

Michael A. Royal, Esq. 

Gregory A. Miles, Esq. 

Royal & Miles LLP 

1522 W. Warm Springs Road 

Henderson, Nevada 89104 

Attorneys for Defendants/Third-Party 

Plaintiffs 

Via E-Service 

Sami Randolf, Esq. 

Hooks Meng & Clement 

2820 W. Charleston Blvd., Suite C-23 

Las Vegas, Nevada 89102 

Attorneys for Third-Party Defendant 

 

 

/s/ Maria Alvarez 

        

An Employee of CLAGGETT & SYKES LAW FIRM 
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TRAN

IN THE EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

JOYCE SEKERA, )
)

Plaintiff, )
)

vs. ) Case No. A-18-772761-C
) Dept. No. 25

VENETIAN CASINO RESORT LLC,)
ET AL, )

)
                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                Defendants.                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                )

MOTION

Before the Honorable Kathleen Delaney
Tuesday, June 1, 2021, 9:00 a.m.

Reporter's Transcript of Proceedings

REPORTED BY:

BILL NELSON, RMR, CCR #191
CERTIFIED COURT REPORTER
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APPEARANCES:

For the Plaintiff: Geordan Logan, Esq.

For the Defendants: Michael Royal, Esq.
Sami Randolph, Esq.
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Las Vegas, Nevada, Tuesday, June 1, 2021

* * * * *

THE COURT: Selker versus Venetian Resort.

State appearances, counsel.

MR. LOGAN: Geordan Logan for the Plaintiff.

MR. ROYAL: Michael Royal representing the

Defendants.

MS. RANDOLPH: Sami Randolph representing the

Defendant.

(Thereupon, a discussion was had off

the record.)

THE COURT: Do either counsel, any of the

counsel, wish to have the matter reported today?

I do have my Court Reporter, my full staff in the

courtroom. It will not be written if the request is not

made in advance.

If it is written, there will be the opportunity

to obtain a transcript.

If it is not written, what we would have is the

Court minutes and the order from the matter, whichever

party is directed to prepare it, and ultimately what the

Court approves, but not have the opportunity to recreate

a transcript later.

So would either counsel, any of the counsel, like
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to have the matter reported?

MR. LOGAN: Yes, Your Honor.

THE COURT: Mr. Logan made the request?

MR. LOGAN: Yes, Your Honor.

THE COURT: Just for the record, today my

Reporter, you can make a note, he will invoice and any

of the parties are able to obtain the transcript as

well, but will invoice. And his name is Bill Nelson.

His office number is 702-360-4677 in case you need that

record.

The Plaintiff asked to put this matter on

calendar to address the two separate remands from the

Court of Appeals that has directed the Court to

determine basically two things.

First to as the Court of Appeals identified the

Court's failure to have a record showing that it

analyzed proportionality in light of NRCP 2061 in terms

of the discovery request. This is of course

over-arching in dealing with the request of Plaintiff to

have accident reports from other individuals, and of

course the Plaintiff's request was ultimately broader

than what the Court had allowed, but the Venetian had

challenged even the scope the Court had allowed, and the

Court's determinations were reversed and remanded for

further analysis because in the first instance the Court

VEN 3506
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did not make a record of any determination regarding

proportionality would be relevant to the record, and

also the protective order sought by the Venetian, the

Court of Appeals indicated we had not made a

determination regarding good cause for the protective

order, and so in the end we are here today to revisit

those items.

Like I said, the Plaintiff went through a

significant amount of analysis in placing the matter on

the calendar to explain why they believe the discovery

sought is proportional to meet the case going through

the factors analysis, and also why there is not good

cause for a protective order to be issued, also going

through factors adopted by our Appellate Court from some

federal case law.

The Venetian equally went through and explained

why they believe the Plaintiff's analysis is too broad

and again not specific enough, they cite case law they

believe is persuasive, if not binding, from our Federal

Court on these subjects, and ultimately why they believe

the determination to allow the discovery is not

proportional, and also ultimately why there is good

cause for the protective order.

Underlying some of this analysis of course is

whether the information that would be in these other

VEN 3507
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incident reports is private information, personal

information, possibly medical information, but otherwise

protectable information of the customers of the

Venetian.

So I just give that sort of summary to summarize

and help the parties understand.

I have read your briefs and obviously would have

in mind some thoughts for today, but I do want to give

the opportunity for counsel to make a record of

highlights if they wish, or whatever they want, to make

sure the Court is focusing on everything out of their

briefing, certainly not a complete wholesale review of

the briefing, and we will make a final determination and

get things moving in this case.

Let me go to Mr. Logan as the party put the

matter back on the calendar for today and hear what you

have to say.

MR. LOGAN: Thank you, Your Honor.

So it's been excessively briefed, so in an effort

to keep it super simple I'd just highlight a few things

on the most important things.

This matter is most certainly relevant and

proportionally to this case. We believe this case is

going to resolve in a multi-million dollar verdict, and

Plaintiff has a burden to prove foreseeability of harm

VEN 3508
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and gravity of harm. We know this (Inaudible).

The Plaintiff has a burden to prove the

feasibility and availability of alternative conduct

would have prevented the harm.

Plaintiff has a burden of proof for lack of

comparative negligence.

We know in this case based on the Defendant's

briefing that the Defendant claims the Plaintiff's fall

was due to those shoes she was wearing.

We know the Defendant claims that Plaintiff has

walked that floor hundreds if not thousands of times and

that as a result her fall is her own fault, and she

should have known better.

Well, we have had dozens of incident reports

where people have also fallen on this property. These

people are fact witnesses that Plaintiff needs in order

to prosecute their case.

These fact witnesses can tell us what types of

shoes they were wearing, how many times they traversed

the Defendant's property.

The things we need to talk to these fact

witnesses about are not found in the reports were

released to us, or they were redacted.

Defendant is in possession of the names and

contact information of these fact witnesses that
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Plaintiff must speak with in order to prosecute their

case.

The Defendant refuses to provide the contact

information of these fact witnesses that this Defendant

claims was never requested, the contact information

which was voluntarily disclosed by persons they knew

were on the Defendant's property.

The Defendant claims this is protected

information, and disclosure is a violation of privacy

rights of its customers.

In so arguing, this Defendant provides us their

policies and procedures for handing us the information.

When you look at the policy of the Defendant in

protecting its customers' information, they say we share

your personal information with our affiliates, with

service providers, agents, other business partners,

marketing partners, made promotional and marketing

advertisements, conduct sweepstakes and giveaways. We

also may disclose personal information about you if we

are required or permitted to do so by application of

law. Application of a a legal process such as a Court

order or subpoena, law enforcement authorities, and

other government officials to comply with the requests.

When we believe disclosure is necessary to prevent

physical harm or financial loss to company.
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Our guests or the public is required by law to

establish, exercise, or defend our legal rights.

The Defendant informed their customers how they

use personal information, they stated again marketing

efforts, including messages and other types of

information about offers, promotions and events.

It also states, for prevention and protection to

protect the Defendant against legal claims and other

liabilities.

So this idea that the information is protected,

and that these customers have some privacy interest or

some belief that their information is being protected,

is just not so.

In fact, in the Defendant's policies they say, if

you disagree with any of the things we've just outlined

how we use this information, you can opt out, and yet

Defendant has not told us of any of these people opted

out of these policies to be disclosed.

So this idea some proof isn't in this

information, the address and phone numbers is a red

herring, just not so.

These are fact witnesses the Defendant must speak

to in order to properly prosecute their case.

On that, I will rest.

THE COURT: I appreciate, Mr. Logan, your
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summary, and I think it was concise and covered the

information we had.

I know we're going to hear from Mr. Royal

contrary opinions as to these circumstances, but I think

maybe before we leave you if I could just have you speak

to the Court had already ordered certain limitations if

you will even in granting your original motions, and

agreeing that this information was relevant, not having

addressed proportionality, and agreeing that a

protective order was not warranted, although not

addressed in good cause according to the Court of

Appeals, but is your feeling then that everything should

just be status quo, that we basically just say, well the

Court of Appeals sent it back for this analysis, but it

all was in our favor and leave it as it is, or do you

recognize for instance in some of the persuasive, albeit

not binding, case law that the Venetian cited that maybe

some of the medical information is not appropriate to be

allowed to remain in the record, maybe those things

should be redacted, or other redactions with regard the

private information?

I don't want to necessarily try to revisit name,

address, phone number, because I know you made the

argument already just now like we believe you believe

these are fact witnesses that you need to be able to
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contact, but there is some argument that to the extent

that the incident reports would reveal medical

information or other circumstances maybe there should be

further limitation.

Do you want to speak to any of that before we

hear from Mr. Royal?

MR. LOGAN: Certainly, Your Honor.

So when we pulled up the incident report, the

type of medical information listed is the injury that

the person complains of. This is not the sort of

medical information that the cases cited by Mr. Royal is

referring to as being information must be protected.

What the Court's concern in the past has been in

getting this information is stuff about mental disorders

or previous medical conditions like heart conditions,

high cholesterol, these pieces of information that are

essential to who a person is and their medical

condition, not whether they injured their knee or their

hand in a fall.

When you look at the information that was not

protected that we can see looking into the report of our

own client you can see there really is no medical

information offered I hit my knee and injured my knee, I

injured my head, this is not the kind of information

needs to be protected. This is the information that the
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person disclosed to the Venetian with the understanding

that other people received the information and may

proceed to Court where it would be public information.

This whole idea he's raised about this being

HIPAA-protected information is just ridiculous because

the Venetian is not a government entity under HIPAA,

this is not HIPAA-related information, this is simply a

person reporting an injury that they fell.

If this information in these reports are social

security numbers, or driver's license numbers, or

account numbers, we fully support redacting that

information, but information that is limited to what was

injured when they fell, that is not protected.

THE COURT: Thank you, Mr. Logan.

Mr. Royal.

MR. ROYAL: Thank you, Your Honor.

I guess in response to what counsel just said

regarding HIPAA-related information and so forth, in our

own security report the EMT took a medical history from

her, it's pretty detailed.

THE COURT: Mr. Royal, can I ask a favor?

Can you hold on one second?

I apologize.

Mr. Logan, can you possibly mute your mic, and

anyone else on the hearing mute your mic?
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I think it's your mic, since you were talking

before, I didn't want to interrupt you, but there's a

lot of reverb, and it seems to have stopped now.

So go ahead, Mr. Royal.

I'm sorry.

MR. ROYAL: Thank you.

Mr. Larson's Deposition Exhibit L he went through

her history updating somewhere, what we have in most of

these prior incident reports, explain there's the

acronym PHI stands for protective health information.

It is Venetian's intent to protect this particular

information to the extent possible as pertains to these

particular individuals.

The privacy information is really gone over, it's

not saying -- it's like when we talk about for example

this is phone book information, name, address, so forth,

that is fine, but that information is also connected

directly to private health information found in these

particular reports.

I think one of the things that when the Plaintiff

has throughout from the beginning when this issue was

first brought to the Court is they've argued this

comparative fault issue, I still haven't seen any

particulars noted by the Plaintiff as to -- even one

prior incident report could have anything relevant

VEN 3515



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

BILL NELSON & ASSOCIATES 702.360.4677
Certified Court Reporters Fax 360.2844

14

related to this particular set of facts.

Initially when this was brought before the

discovery commissioner, the Court will remember the

discovery commissioner granted, found there was good

cause and granted that there be a protective order, and

that if the Plaintiff found within any of the incidents

with facts in them not redacted, if they were

sufficiently similar to the facts and circumstances that

counsel presents and discusses whether those particular

individuals and their contact information should be

redacted -- or I'm sorry -- unredacted and provided to

the Plaintiff. The Plaintiff had never ever done that.

Even to this day they haven't identified one

case.

Now, I wanted to mention also to the Court that

before the Court put it back on calendar it attached all

prior incident reports that were previously produced,

and in redacted form initially produced subject to a

protective order. They made no effort to go through

those and make sure they were in compliance with the

Court's order in March of 2020 limiting the scope to the

Grand Lux area. I think that has some relevance to the

Court's consideration today in light of some of their

talk about why all of these are relevant. I think the

Court needs to keep that in mind.
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THE COURT: Mr. Royal, didn't this Court though

limit it to just the Grand Lux area?

MR. ROYAL: Yes, Your Honor, you did, and I'm

telling you the prior incidents reports were with the

official filing with the Court were not limited to the

Grand Lux area, that was a point I made in our

opposition, I wanted to make that clear with the Court.

Also with respect to show cause, obviously the

discovery commissioner determined the initial cause the

Venetian did raise the issue of privacy before the

discovery commissioner initially, and that has

continued.

I wanted to add that when this first came before

the Court initially, this Court, Plaintiff argued

successfully that not only the Plaintiff should able to

disseminate this information to whomever and however

they like.

In bringing it back before the Court today in

there initial filing and/or reply they did not address

that right, that alleged right, once, which is an

indicator that the Plaintiff concedes that there is no

right by any legitimate purpose for the Plaintiff to

have unredacted information in prior reports and share

them however they like with people out of litigation as

they did in the history of the case.
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One of the factors that the Court's to consider

about with respect to whether information like this

should be produced is found in the Glenby Trust

(Phonetic) case where the Court determined are there any

violations of privacy interests, and is there a

legitimate purpose, is it for a legitimate purpose or

improper purpose, and certainly our position initially

was this was for an improper purpose.

As to these prior incident reports, while there

was a pending motion for a protective order, which

motion was granted by the discovery commissioner at

least with the report the Plaintiff was already sharing

this information, and what's being attached to motions

and other unrelated cases.

With respect the Plaintiff's comparative fault,

if they define one case, that would be great. They

haven't. They are just talking in terms of

generalities.

They've had many opportunities to present the

Court with some valid reasons why they should have

unredacted information, be able to share it freely with

the Court. Certainly that to us is a concession that

the prior incident reports with respect to their desire

to share those should not to the extent we see the

protective order that is certainly good cause.
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I wanted to note also a correction in the

Plaintiff's I believe their reply when they said the

Venetian had redacted information of the employees. If

that happened, Your Honor, they haven't provided any

specifics, they just made a statement, if that happened,

that was unintentional, and we would correct that

immediately.

It was our intention to only redact contact

information associated with those non-employees,

Venetian guests involved in the prior incident reports.

They make arguments about, well we need these

reports because we need to talk about corrective notice,

want to make arguments about comparative fault and so

forth. Counsel says -- he talks about shoes and things

like that.

These reports have photographs were produced,

photographs of shoes. If that is some kind of issue,

they have that kind of information.

What particular incident reports have fallen in

the scope of the March 20th, 2020 order is the Plaintiff

talking about they are so critical to their case, they

need to be able to contact these people. They haven't

again identified anyone.

With respect to counsel's argument about the

protective health information, no argument was made, no
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reference to Clark County Coroner case cited by the

Appellate Court, which I think is critical in this

particular case. I think the Court made us aware of

that in a footnote and opinion, so we would ask the

Court would place some emphasis on that.

Although the HIPAA definitions do not include

Venetian for example for a provider of health care,

while it provides EMT assistance and in responding to

cases like this, there's nevertheless a privacy interest

order of protection. The was provided in that

particular case, it's non-trivial, and it's been our

argument from the outset that it was, and it was the

discovery commissioner who determined that it was

HIPAA-related medical private information. She didn't

use the word non-trivial, but she certainly recognized

that as a privacy interest.

So the burden has shifted to Plaintiff to show a

public interest they want to advance some disclosure,

and they talk about, well we have a multi-million dollar

lawsuit, need to make certain points about safety and

things like that.

And in the end, Your Honor, they have to

acknowledge there is privacy interests involved that

we've shown good cause to a minimum they should not have

this information to be able to share it outside this at
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a minimum, but it's our position the discovery

commissioner had it right the first time, which was to

redact the information that would connect individuals

with the facts of these particular prior incident

reports, and that this would be protected under 26(d),

would not be -- only be used for purposes of this

particular litigation, and if the Plaintiff felt that

there was a particular prior incident report that was

relevant with similar facts and circumstances in the

same location, that then counsel could meet and

determine whether or not there should be a disclosure of

that particular information.

I think, Your Honor, when the Court balances the

constitutional right of privacy, again this isn't using

someone's contact information, some sort of marketing

list, this is health-related information about an event

that is perhaps not something that these people would

want broadcasted to the world, and certainly I still

fail to see how any of this is relevant.

They have the information with respect to prior

incidents. To the extent have this is allowed, that any

of this is admissible, they have the information.

The Plaintiff talks about prior incidents. They

can talk about prior circumstances all they want, but as

far as having the individuals and sorts of names as
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witnesses, they haven't really explained how these

people are going to contribute at all, do anything other

than create some complexity and confusion to this

particular case.

They have video, we have witness testimony of the

Plaintiff, we have an incident report, we have a medical

report and so forth talk about what happened to her.

The fact we're making a claim, and we're claiming

she had some responsibility for the fall, remember, Your

Honor, it's our position that there was nothing on the

floor, that this was a dry floor, and the Plaintiff has

even argued in reply that, hey, if it's a dry floor, it

must by a dangerous floor, and if the Plaintiff wants to

concede that the floor was dry, then I think we can have

that discussion, but if -- remember in -- it's our

position it's a dry floor, that none of these prior

incidents relate to a foreign substance anyway.

Now, if he can identify someone who slipped and

fell on a dry floor, and there are similar

circumstances, and wore the same kind of shoes, they can

identify that case, and we can talk about it, about

whether or not that is information that needs to be

brought forth, but right now it's just a shotgun

approach by the Plaintiff they want all more than 70

people and others with them identified, so they can

VEN 3522



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

BILL NELSON & ASSOCIATES 702.360.4677
Certified Court Reporters Fax 360.2844

21

contact them going on rather a fishing expedition.

Remember they are not even limited to the area of the

fall, they've expanded this throughout the Venetian

property.

So, Your Honor, with that, it's our position that

we have met our burden with respect to the show cause

part of the 26(d) motion that this information sought is

not relevant, and frankly it's not proportional to this

case.

They have all the information that they need to

put their case on and work towards a multi-million

dollar verdict.

Thank you, Your Honor.

THE COURT: Thank you, Mr. Royal.

I don't really have any follow-up questions for

you.

I wanted to give each side the opportunity, and I

think you each side did a great job of reviewing and

highlighting their information.

Mr. Logan, you placed it on calendar for this

discussion, but it's not really a motion from you so to

speak that doesn't need to have rebuttal necessarily,

but I don't want to cut anybody off unfairly.

I do have several other matters to hear on this

calendar before we get to our 10:30 dismissal calendar.
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So I need to wrap it up.

Anything you feel compelled you need to highlight

from a rebuttal stand point, not what you already

covered, but anything you feel you need to address about

what Mr. Royal said.

MR. LOGAN: I'll be extremely brief.

All of the things that Mr. Royal has just spoken

to sort of frustrates me because it indicates Mr. Royal

is not listening to what I've been saying, not reading

what we've been writing, because we are saying all of

these events are important to us because so long as the

Venetian is saying, it's about those shoes they were

wearing, that our client was wearing, it's about the

floor she walked on so many times, we need to be able to

talk to these another people to find out what shoes they

were wearing, how many times they walked the floor, that

is not in the incident reports.

So the information in those reports is important

to us, so we can contact them and find out what is not

in the report, the stuff that the Venetian is now saying

is our client's fault.

If those things were present in these previous

instances, and they didn't do anything about it, that

goes exactly to our case, and we haven't even begun to

discuss punitive damages also in this case, and it goes
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