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Dana Jonathon Nitz, Esq. CLERK OF THE COURT
Nevada Bar No. 0050

Chelsea A. Crowton, Esq.

Nevada Bar No. 11547

7785 W. Sahara Avenue, Suite 200

Las Vegas, Nevada 89117

dnitz@wrightlegal.net

ccrowton(@wrightlegal.net

Attorneys for Defendant/Counterclaimant, Nationstar Mortgage, LLC

DISTRICT COURT
CLARK COUNTY, NEVADA
SATICOY BAY LLC SERIES 4641 Case No.: A-13-689240-C
VIAREGGIO CT, Dept. No.: V

Plaintiff,
V5.

NATIONSTAR MORTGAGE, LLC; COOPER| NATIONSTAR’S OPPOSITION TO
CASTLE LAW FIRM, LLP; and MONIQUE PLAINTIFF’S MOTION TO DISMISS
GUILLORY, COUNTERCLAIM AND, IN THE
ALTERNATIVE, MOTION FOR
Defendants. CONTINUANCE, AND ITS
COUNTERMOTION FOR SUMMARY
JUDGMENT

NATIONSTAR MORTGAGE, LLC,

Counterclaimant, Hearing Date: 5-15-2015

VS, Hearing Time: 8:00 A.M.

SATICOY BAY LLC SERIES 4641
VIAREGGIO CT; NAPLES COMMUNITY
HOMEOWNERS ASSOCIATION; LEACH
JOHNSON SONG & GRUCHOW; DOES |
through X; and ROE CORPORATIONS 1
through X, inclusive,

Counter-Defendants,

Detfendant/Counterclaimant, Nationstar Mortgage, LLC (hereinafter “Nationstar™), by

and through their attorneys of record, Dana Jonathon Nitz, Esq., and Chelsea A. Crowton, Esq.,
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of the law firm of Wright, Finlay & Zalc, LLP, hereby submits its Opposition to Plaintiff’s
Motion to Dismiss and in the alternative, Motion For Continuance to conduct discovery under
NRCP 56(f), and i1ts Countermotion for Summary Judgment.

The Opposition/Countermotion is based on the attached Memorandum of Points and
Authorities, the Declaration of Chelsea A. Crowton in support of the Countermotion for leave to
conduct discovery, all papers and pleadings on file herein, all judicially noticed facts, and on any
oral or documentary evidence that may be submitted at a hearing on this matter.

DATED this ¢ %, /day of April, 2015.
WRIGHT, FINLAY & ZA}

////,Zv/ ******

Dana Jon#fhon Nitz, Esq.

Nevada Bar No. 0050

Chelsea A. Crowton, Esq.

Nevada Bar No. 11547

7785 W. Sahara Avenue, Suite 200

Las Vegas, Nevada 89117
dnitz@@wrightlegal.net
cerowton@wrightlegal. net

Attorneys for Defendant/Counterclaimant,
Nationstar Mortgage, LLC

MEMORANDUM OF POINTS AND AUTHORITIES
L. INTRODUCTION

Plamtiff moves for dismissal, but it cannot meet the legal standard for dismissal simply

by citing SFR Investments Pool 1 v. U.S. Bank, 130 Nev. Adv. Op. 75, 334 P.3d 408 (2014).

Plaint:ff states that SFR 1s dispositive of all issues in the homeowners’ association (the “HOA™)
super-priority litigation, and that means the first Deed of Trust was extinguished. But SFR
simply held that, under NRS 116.3116: (1) a HOA super-priority lien is a “true super-priority”
lien; (2) a properly conducted foreclosure on the HOA lien may extinguish first deeds of trust
under certain circumstances; and (3) the HOA lien may be foreclosed upon non-judicially. The
decision left open the question of whether the HOA had properly noticed and conducted its

foreclosure in that particular case. Based on that stage of the pleadings, SFR had made sutficient
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allegations to have withstood a motion to dismiss, where the district court should have taken as
true. Id. at 418 (*On this record, at the pleadings stage, we credit the allegations of the complaint
that SFR provided all statutorily required notices as true and sufficient to withstand a motion to
dismiss.™).

SFR’s procedural posture limits the ability of a plaintiff to seek dismissal prior to
discovery being conducted in the case, for SFR only dealt with the above issues in the context of
a otion to dismiss and not a summary judgment stage. Due to these limitations, the SFR
decision is not dispositive of the entirety of the HOA issue and the decision leaves open a myriad
of 1ssues for further proceedings upon remand:

¢ Was there adequate notice to the lender? (“{W]e conclude that 1U.S. Bank’s due
process challenge to the lack of adequate notice fails, at least at this early stage in the
proceeding.”). Id, at 418,

o  Were the statutorily required notices sent and received? Id. at 419 (“SFR’s complaint
alleges that proper notices were sent and recetved, we reverse the district court’s
order of dismissal.”).

e  Was SFR’s purchase “void as commercially unreasonable™? Id. at 418, n. 6.

e (Could the lender have determined the precise super priority amount in advance of the
sale? Id. at 418.

o (Could the lender have paid the entire amount and requested a refund of any amounts
exceeding the amount of the super-prionty lien? Id. at 418.

o  Were CC&Rs that contained the subordination clause in place before the statute, NRS
116.1104, took effect that limited the ability of the HOA to waive or vary the
provisions of NRS Chapter 116 by agreement? Id. at 419, n. 7.

In short, SFR was not dispositive of these issues; the Court simply “remand[ed] for
further proceedings consistent with this opimon.” Id. at 418. It reversed a dismissal under
N.R.C.P. 12(b)(6). It did not direct entry of judgment for the buyer. Despite the significance of
the SFR opinion, there remain a myriad of issues and defenses that the opinion did not address,

many of which are legal issues this Court must consider for the first time. Moreover, this Court
AA000200
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must determine whether SFR can be applied retroactively, rather than prospectively only.

In addition, genuine issues of material fact remain unresolved in the case, such as the
amounts included in the HOA lien and the quality of notice, if any, given.

Nationstar makes its Countermotion for Summary Judgment on the grounds that the HOA
Sale was not commercially reasonable. Comparing the purchase price to the fair market value of
the Property and the unpaid balance of the loan, Plaintiff cannot raise any genuine issues of
material fact to demonstrate the sale was commercially reasonable. In addition, the HOA Sale
violated NRS 116.311635 and on constitutional grounds. Nationstar 1s therefore entitled to
summary judgment on its Countermotion.

In the alternative, Nationstar moves for leave to conduct discovery. At this point, the
parties have not conducted a 16.1 Conference and have not conducted any discovery.
Nationstar’s Countermotion for leave to conduct discovery should be granted “to permit
affidavits to be obtained or depositions to be taken or discovery to be had.” If given the
opportunity to conduct discovery, Nationstar expects to demonstrate its Deed of Trust was not
extinguished by the HOA’s non-judicial sale because the sale did not comport with the
requirements of NRS Chapter 116 and the CC&Rs. Furthermore, Nationstar would demonstrate
that the purchase price at the HOA Sale 1s commercially unreasonable and violates public policy.

II. STATEMENT OF FACTS

1. On or about January 22, 2007, Guillory purchased the Property.'

2. The Deed of Trust executed by Guillory identified First Magnus Financial Corporation as
the Lender, Great American Title as the Trustee, and Mortgage Electronic Registration
Systems, Inc. (“MERS”) as beneficiary acting solely as a nominee for lender and lender's

successors and assigns, and secured a loan in the amount of $258,400.00 (hereinafter the

' A true and correct copy of the Grant, Bargain and Sale Deed recorded in the Clark County
Recorder’s Office as Book and Instrument Number 20070125-0003582 on January 25, 2007, 1s
attached to Nationstar’s Answer/Counterclaim as Exhibit 1. All other recordings stated
hereafter are recorded in the same manner.

AA000201
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“Guillory Loan”).”
On August 30, 2012, an Assignment of Deed of Trust was recorded by which MERS

L

assigned all its beneficial interest under the Deed of Trust to Nationstar.”

4. On August 18, 2011, a Notice of Delinquent Assessment Lien was recorded against the
Property on behalf of the HOA by the HOA Trustee.*

5. On January 24, 2012, a Notice of Default and Eiection to Sell under Homeowners
Association Lien was recorded against the Property.j

6. On July 30, 2012, a Notice of Foreclosure Salc was recorded against the Property by the
HOA Trustee.’

7. None of the aforementioned notices — the Notice of Lien, the Notice of Default and the
Notice of Sale — specified what proportion of the lien, if any, that the HOA claimed
constituted a “super-priority” lien.

8. None of the aforementioned notices identified above specified whether the HOA was
foreclosing on the “super-priority” portion of its lien, 1f any, or under the non-super-
priority portion of the lien.

9. None of the aforementioned notices provided any notice of a right to cure.

10. The HOA and its Trustee acted in contravention to the provisions of the CC&Rs,
including without lim:tation, the Mortgagee Protection Clause, when they conducted the

HOA Sale in a manner that could extinguish the Deed of Trust.

* A true and correct copy of the Deed of Trust recorded as Book and Instrument Number
20070125-0003583 on January 25, 2007, is attached to Nationstar’s Answer/Counterclaim as
Exhibit 2.

* A true and correct copy of the Assignment of Deed of Trust recorded as Book and Instrument

Number 20120830-0000676 on August 30, 2012, is attached to Nationstar’s

Answer/Counterclaim as Exhibit 3.

¥ A true and correct copy of the Notice of Delinquent Assessment Lien recorded as Book and
Instrument Number 20110818-0002904 on August 18, 2011, 1s attached to Nationstar’s
Answer/Counterclaim as Exhibit 4.

* A true and correct copy of the Notice of Default and Election to Sell Under Homeowners
Association Lien recorded as Book and Instrument Number 20120124-0000764 on January 24,
2012, is attached to Nationstar’s Answer/Counterclaim as Exhibit 5.

® A true and correct copy of the Notice of Foreclosure Sale recorded as Book and Instrument
Number 20120730-0001448 on July 30, 2012, is attached to Nationstar’s Answer/Counterclaim

as Exhibit 6.
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11. The HOA Sale was commercially unreasonable or not conducted in good faith, given the

sales price to Plaintiff, when compared to the outstanding balance of Nationstar’s Note
and Deed of Trust and the fair market value of the Property.

III. STATEMENT OF DISPUTED FACTS

The following facts, among others, are in dispute:
Whether the HOA or its trustee mailed the Notice of Lien, the Notice of Default and the
Notice of Sale to Nationstar and/or its agents.
Whether Nationstar actually received the Notices of Lien, of Default and of Sale.
Whether Nationstar or its trustee, servicer, agent or attorney requested the super priority
amount in advance of the sale.
Whether the HOA or its trustee refused to accept the super priority amount in advance of
the sale.
Whether Nationstar or its trustee, servicer, agent or attorney did or attempted to tender
the super priority amount or even the entire amount in advance of the sale.
Whether there were an adequate number of bidders in attendance at the HOA Sale to
ensure a commercially reasonable sale.
If the HOA Sale is not commercially unreasonable on its face, given the disparity in
purchase price to fair market value and the outstanding balance of Nationstar’s Note and
Deed of Trust and the fair market value of the Property.
a. Whether every aspect of the HOA Sale, including the method, manner, time,
place, and terms, was commercially reasonable.
b. Whether there was quality of the publicity of the HOA Sale to ensure a
commercially reasonable sale.
c. Whether there were an adequate number of bidders in attendance at the HOA Sale
to ensure a commercially reasonable sale.

These questions of fact, among others, need to be investigated through discovery before

any dispositive motion by Plaintiff is considered.

AA000203
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IV. LEGAL ARGUMENTS

A. PLAINTIFF CANNOT MEET THE LEGAL STANDARD FOR DISMISSAL,
SIMPLY BY CITING SFR V. U.S. BANK.

Pursuant to N.R.C.P. Rule 12(b}{5), “failure to state a claim upon which relief can be

granted,” is a basis to dismiss a Complaint where the moving party can demonstrate beyond
doubt that the Petitioner cannot provide a set of facts in support of his claim which would entitle

them to relief, such that this Motion to Dismiss should be granted. Edgar v. Wagner, 101 Nev.

226,227 699 P.2d 110, 111 (1985). In making a determination, the allegations made in the
Complaint are generally taken as true and viewed in the light most favorable to the non-moving

party. Buzz Stew, L1C v. City of N. Las Vegas, 124 Nev. Adv. Rep. 21, 181 P.3d 670, 672

(2008). However, the Court should dismiss if the factual allegations of the Complaint, if
accepted as true, are insufficient to establish essential elements of a claim for relief. Edgar, 101
Nev. at 228, 699 P.2d at 112.

“Generally, a district court may not consider any material beyond the pleadings in ruling

on a Rule 12(b)(6) motion.... However, material which is properly submitted as part of the

complaint may be considered on a motion to dismiss.” Hal Roach Studios. Inc. v. Richard Feiner
& Co., 896 F.2d 1542, 1555 n. 19 (9th Cir. 1990) (citations omitted). Similarly, “documents
whose contents are alleged in a complaint and whose authenticity no party questions, but which
are not physically attached to the pleading, may be considered in ruling on a Rule 12(b){(6)
motion to dismiss” without converting the motion to dismiss into a motion for summary

judgment. Branch v. Tunnell, 14 F.3d 449, 454 (9th Cir. 1994). Moreover, under Nevada Rules

of Evidence (NRS 47.130(2)), a court may take judicial notice of “matters of public record.”
Accord Mack v. South Bay Beer Distrib., 798 F.2d 1279, 1282 (9th Cir. 1986). Accordingly,

this Court may consider the recorded documents attached to the Request for Judicial Notice filed

simultaneously herewith without the Motion to Dismiss being converted into a motion for

"F.R.C.P. 12(b)(6) is the functional equivalent of N.R.C.P. 12 (b)(5). The provision of N.R.C.P.
12(b) regarding matters outside the pleading that are presented to and not excluded by the court,
are treated 1dentically in F.R.C.P. 12(d).

AA000204
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summary judgment.

Based on the facts on record and extrinsic evidence, Plaintiff cannot produce sufficient,
admissible evidence from which a trier of fact must find it had superior title to Nationstar on the
Property. Here, undisputed evidence negates essential elements of Plaintiff’s claims and there
are genuine issues of material fact which prevents Plaintiff from establishing its claims.

Accordingly, Plaintiff’s Motion to Dismiss must be denied at this time.

B. NATIONSTAR MEETS THE LEGAL STANDARD ON ITS COUNTERMOTION
FOR SUMMARY JUDGMENT.

Although summary judgment may not be used to deprive litigants of trials on the merits
where material factual doubts exist, summary proceedings promote judicial economy and
reduces htigation expenses associated with actions clearly lacking in merit. Id. Summary
judgment enables the trial court to “avoid a needless trial when an appropriate showing is made

in advance that there is no genuine issue of fact to be tried.” Id., quoting Coray v. Hom, 80 Nev.

39, 40-41, 389 P.2d 76, 77 (1964). “Summary judgment is appropriate if, when viewed in the
light most favorable to the nonmoving party, the record reveals there are no genuine issues of

material fact and the moving party is entitled to judgment as a matter of law.” DTJ Design. Inc.

v. First Republic Bank, 130 Nev. Adv. Op. 5, 318 P.3d 709, 710 (2014) (citing Pegasus v. Reno

Newspapers, Inc., 118 Nev. 706, 713, 57 P.3d 82, 87 (2002)). The plain language of Rule 56(c)

“mandates the entry of summary judgment ... against a party who fails to make a showing
sufficient to establish the existence of an element essential to that party’s case, and on which that

party will bear the burden of proof at trial.” Celotex, 477 U.S. at 323, 106 S.Ct. at 2552 (adopted

by Wood v. Safeway, Inc., 121 Nev. at 731, 121 P.3d at 1031). In such a situation, there can be
“no genuine issue as to any material fact” because a compiete failure of proof concerning an
essential element of the nonmoving party’s case necessarily renders all other facts immaterial.
Id. While the party moving for summary judgment must make the initial showing that no
genuine 1ssue of material fact exists, where, as here, the non-moving party will bear the burden
of persuasion at trial, the party moving for summary judgment need only: *“(1) submit[] evidence

that negates an essential element of the nonmoving party’s claim, or (2) *point[] out ... that there

AA000205
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is an absence of evidence to support the nonmoving party’s case.”” Francis v. Wynn Las Vegas,

LLC, 127 Nev. Adv. Op. 60, 262 P.3d 705, 714 (2011). Once this showing is met, summary
judgment must be granted unless “the nonmoving party [can] transcend the pleadings and, by
affidavit or other admissible evidence, introduce specific facts that show a genuine issue of
material fact.” Cuzze, 123 Nev. at 603, 172 P.3d at 134

Here, Nationstar demonstrates that Plaintiff cannot prove that the sale was commercially
reasonable, or if the burden rests on Nationstar, Plaintiff cannot overcome Nationstar’s proof that
the sale was not commercially reasonable. Plus, Nationstar can prove that the HOA and/or its
agent Leach Johnson Song & Gruchow (hereinafier “Leach Johnson) failed to comply with NRS

116.311635 and the HOA Sale violates the constitutional rights of Nationstar,

C. PLAINTIFF’S MOTION SHOULD BE DENIED AND PLAINTIFE’S
COUNTERMOTION SHOULD BE GRANTED BECAUSE THE HOA LIEN

VIOLATES NRS 116.3116.
Under NRS Chapter 116 and the Nevada Real Estate Division’s (“NRED”) Advisory

Opinion 13-01, a lien under NRS 116.3116(1) can only include costs and fees that are
specifically enumerated in the statute.® NRS Chapter 116 specifically excludes attorney’s fees
and the costs of collection from being included in an HOA Lien. The language in NRS
116.3102(1) lists five categories of penalties, fees, charges, late charges, fines, and interest that
an HOA can include in the association’s lien. The costs of collecting and attorney’s fees are not
listed in any of the five categories under NRS 116.3102(1}. The HOA Notices show that the
HOA included collection costs into the HOA Lien.” The inclusion of attorney’s fees and
collection costs in the association’s lien violates NRS Chapter 116; therefore, a question of fact
exists as to whether the HOA Lien is statutorily improper and whether the HOA Sale must be
found invahd.

Several Judges in the Eighth Judicial District Court of Clark County, Nevada have issued

opinians consistent with the above interpretation of NRS Chapter 116. The Court in Stanford

® NRED Opinion 13-01 1s attached hereto as Exhibit 3.
? See Exhibits 4, 5, and 6 attached to Nationstar’s Answer/Counterclaim
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Burt v. Sutter Creek Homeowners Association. et al., Case No. A-12-672790-C, stated that an

HOA Lien was statutorily improper and the foreclosure sale by the HOA should be rescinded

because the HOA Lien included the costs of collection.'” The Court in Wingbrook Capital, LLC

v. Peppertree Homeowners Association, Case No. A-11-636948-B, Order, confirms that an

association’s lien does not include any fees, cost of collection, or additional costs outside the

scope of NRS Chapter 116. Wingbrook concluded,

[TThe Super Priority Lien amount is not without limits and NRS 116.3116 provides
that the amount of the Super Priority Lien (i.e. the amount of a homeowners’
associations’ Statutory Lien which retains priority status over the First Security Interest)
is limited “to the extent” of those assessments for commeon expenses based upon the
associations’ periodic budget that would have become due in the nine (9) month period
immediately preceding an associations’ institution of an action to enforce its Statutory
Lien and “to the extent” of external repaid costs pursuant to NRS 116.310312."

Therefore after the foreclosure by a First Security Interest holder ... the monetary limit of]
a homeowners’ association’s Super Priority Lien 1s limited to a maximum amount
equaling nine (9) times the homeowners’ association’s monthly assessment amount to
unit owners for common expenses based on the periodic budget wlich would have
become due immediately preceding the institution of an action to enforce the lien plus
external repair costs pursuant to NRS 116.310312.7

Therefore, the Court in Wingbrook and Burt reaffirm the NRED Opinion and statutory language

in NRS Chapter 116 that the HOA Lien cannot include attorney’s fees or collection costs.
The NRED Opinion 13-01 has also stated that attormey’s fees and the costs of collecting
on an HOA Lien cannot be included in the lien. In August of 2012, the Nevada Supreme Court

recognized that NRED 1s responsible for interpreting NRS Chapter 116 and issuing advisory

opinions relating to the extent and priority of the association super-priority lien. See State, Bus.

& Indus. v. Nev. Ass'n Servs., 128 Nev. Adv. Op. 34, 294 P.3d 1223, 1227 (2012) (*We

therefore determine that the plain language of the statutes requires that the CCICCH and the Real
Estate Division, and no other commission or division, interpret NRS Chapter 116.”). It has also
stated that courts generally give “great deference” to an agency’s interpretation of a statute that

the agency 1s charged with enforcing. State, Div. of Ins. v, State Farm Mut. Auto. Ins. Co., 116

"W See the Burt Court Minutes are attached hereto as Exhibit 2.
It I_d
12 1d.
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Nev. 290, 293 (2000); see also Dutchess Business Services v, Nev, State Bd. Of Pharnmacy, 124

Nev. 701, 709 (2008) (stating that it “defer[s] to an agency’s interpretation of its governing
statutes or regulations if the interpretation 1s within the language of the statute.”). NREDs
Advisory Opinion 13-01 is directly on point. The Opinion was asked three questions that dealt
with the enforcement of an HOA Lien. The Opinion strongly stated that the association’s lien
cannot include the costs of collection as defined in NRS 116.310313. The Opinion cites to the
Commission for Common Interest Communities and Condominium Hotels Advisory Opinion
No. 2010-01 to support the assertion that the cost of collecting is not included in the
association’s lien. The Advisory Opinion No. 2010-01 states, “An association may collect as a
part of the super priority lien (a) interest permitted by NRS 116.3115, (b) late fees or charges
authorized by the declaration, (c¢) charges for preparing any statements of unpaid assessments
and (d) the “costs of collecting” authorized by NRS 116.310313.”

The NRED Opinion clearly states that the “Costs of collecting” defined by NRS
116.310313 is too broad to fall within the parameters of charges for Iatt;’ payment of
assessments. By definition, the “costs of collecting” relate to the collection of past due
“obligations,” which are in turn defined as “any assessment, fine, construction penalty, fee,
charge or interest levied or imposed against a unit’s owner.”'* Since the instant HOA Notices
include the cost of collection in the HOA Lien, the HOA Lien and subsequent sale are invalid
and in direct violation of NRS Chapter 116. Based on the above, the plain language of NRS
116.3116(1) and the statutory interpretation of the NRED Opinion, the costs of collecting cannot
be included in an association’s lien.

Therefore, Plaintiff’s Motion to Dismiss should be denied because a genuine issue of

material fact exists as to whether the HOA lien comports with NRS 116 ¢t seq. and NRED.

' Charges for late payment of assessments come from NRS 116.3102(1)(k) and are incorporated
into NRS 116.3116(1).
“'NRS 116.310313.
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D. PLAINTIFF’S MOTION SHOULD BE DENIED AND NATIONSTAR’S
COUNTERMOTION SHOULD BE GRANTED BECAUSE THE HOA SALE WAS
COMMERCIALLY UNREASONABLE.

The SFR decision did not address the commercial reasonableness arguments asserted by
the bank, because that concept was not appropriate at that pleadings stage — namely, a complaint
followed by a motion to dismiss. Here, at the summary judgment stage, Nationstar can properly
assert that the sale was not conducted in good faith and was not commercially reasonable. Even
1f an HOA sale could otherwise eliminate a senior deed of trust, which it cannot, the sale in this
case would be void as commercially unreasonable 1f it did, as Plaintiff claims, eliminate the
senior deed of trust. Nevada’s version of the UCIOA imposes an express obligation of good
faith on an HOA. NRS 116.31164 provides, “Every contract or duty governed by this chapter
imposes an obligation of good faith in its performance or enforcement.” This requirement 1s
verbatim from Section 1-113 of the Uniform Common Interest Ownership Act (“UCIOA™),
which was adopted by the Nevada Legisiature in 1991, See Assembly Bill 221 (1991}, Section
44, The Comment to Section 1-113 of the UCIOA states as follows: ‘

This section sets forth a basic principle running throughout this Act: in transactions
involving common interest communities, good faith is required in the performance and
enforcement of all agreements and duties. Good faith, as sued (sic) in this Act, means
observance of two standards: “honesty in fact”, and observance of reasonable standards
of fair dealing. While the term is not defined, the term 1is derived from and used in the
same manner as in Section 1-201 of the Uniform Simplification of Land Transfers Act,
and Sections 2-103(1)(b} and 7-404 of the Uniform Commercial Code.

The term “commercial reasonableness™ has been interpreted in several Nevada cases.

See Levers v. Rio King Land & Inv. Co., 93 Nev. 95, 560 P.2d 917 (1977); Dennison v. Allen

Group Leasing Comp., 110 Nev. 181871 P.2d 288 (1994); and Savage Canst., Inc. v. Challenge-

Cook Bros., Inc., 102 Nev. 34 (1986). These cases hold that a sale by a creditor must be done in

a commercially reasonable manner. The Levers Court, 93 Nev. at 98-99, 560 P.2d at 919-20,

stated:

In addition to giving reasonable notice, a secured party must, after default, proceed in a
commercially reasonable manner to dispose of collateral. NRS 104.9504(3) (Citation
omitted). Every aspect of the disposition, including the method, manner, time, place, and
terms, must be commercially reasonable. NRS 104.9504(3). Although the price obtained
at the sale 1s not the sole determinative factor, nevertheless, 1t is one of the relevant

factors in determining whether the sale was commercially reasonable.... A wide
AA000209
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discrepancy between the sale price and the value of the collateral compels close scrutiny
into the commercial reasonableness of the sale. This is especially true where, as here, the
sccured party purchases the collateral and subsequently resells it for a vastly greater
amount than was credited to the debtor. (Citations omitted; emphasis added.)

Likewise, the Court in Dennison, 110 Nev. at 186, 871 P.2d at 291, stated,

The conditions of a commercially reasonable sale should reflect a calculated effort to
promote a sales price that is equitable to both the debtor and the secured creditor. The
“quality of the publicity, the price obtained at the auction, [and] the number of bidders in
attendance are important factors to consider when analyzing the commercial
reasonableness of a public sale. (Citations omitted.)

Nevada has also adopted the Uniform Commercial Code (“UCC”). See generally, NRS
Chapter 104. Section 2-103(1)(b) of the UCC states, “Good faith ... means honesty in fact and
the observance of reasonable commercial standards of fair dealing in the trade.” (Emphasis
added). Moreover, NRS 104.1201 defines good faith as “honesty in fact and the observance of
reasonable commercial standards of fair dealing.” (Emphasis added.)

In Wili v. Mill Condominium Owners’ Assn, 176 Vt. 380, 386, 8§48 A.2d 336, 340

(2004), the only case the undersigned could find that had interpreted the language of UCIOA
Section 1-113, the Court found that “the official comment to § 1-113 expresses in unequivocal
terms the Legislature’s intent to import the commercial reasonableness standard into the
UCIOA.” Thus, the Will court held that “the enforcement mechanisms provided for in § 3-116
must be conducted in good faith as defined in § 1-113, that is, in a commercially reasonable
manner.” 48 A 2d. at 342 (emphasis added). The court voided an HOA super-priority
foreclosure sale, holding that sale of the property for $3,510.10 was not commercially reasonable
when the property had a fair market value of $70,000. The holding in Will is correct because of
UCIOA § 3-116 and NR5 116.3116°s *“unconventional” split-lien approach, which is “[a]
significant departure from existing practice.” See SFR, 334 P.3d at 412. A foreclosure under
NRS 116.3116, which elevates a nominal HOA lien over a first position deed of trust, would
have to be done in a commercially reasonable manner. There is no evidence before this Court
that the HOA’s Sale was commercially reasonable. In Will, 48 A.2d. at 342, the court noted that
the burden of proof to demonstrate cornmercial reasonableness belonged to the HOA: “In the
case at hand, in order to support the summary judgment under this standard, the court would

AA000210
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have to find that the Condominium Association ... had proved specific facts which, when
‘viewed in totality,’ constituted a commercially reasonable disposition of appellant’s property.”

The Eighth Judicial District Court has repeatedly dismissed quiet title cases involving
HOA foreclosure sales on the independent basis that such sales were not commercially

reasonable. In SFR Investments Pool I, LL.C v. Nationstar Mortgage. LL.C, the Court found that

a $7,000 purchase price was one factor the court considered in determining that the plaintiff
buyer was not a bona fide purchaser, because the plaintiff did not provide valuable consideration

for the property. SFR Investments Pool 1, L.LC v. Nationstar Mortgage, LLC, Order Denying

Application for Temporary Restraining Order n. 9, Case No. A-13-684596-C, Dept. XXX,
entered on August 5, 2013; see also Design 3.2 LLC v. Bank of New York Mellon, Case No. A-

10-621628, Dept. XV, “Design 3.2 Order”, entered on June 15, 2011 (finding that the purchaser

at the HOA foreclosure sale was not a bona fide purchaser, in part because plaintiff purchased
for only $3,743.84 and the deed of trust was $576,000). Courts from other jurisdictions have
reached this same conclusion. Thus, commercial reasonableness in this matter is a relevant line
of mquiry. And it remains a relevant line of inquiry after SFR, as Judge Robert Jones observed

in Thunder Properties. Inc. v. Wood, 2014 WL 6608836 *2 (D. Nev.): “The Nevada Supreme

Court itself noted the remaining due process and commercial reasonableness arguments, which it

did not determine but remanded for determination in the district court. See SFR Invs. Pool 1,

LLC.334P.3dat418 & n. 6.”

According to Will, “the burden of proof to demonstrate comimercial reasonableness
belongfs] to the HOA.” 848 A.2d at 342, This places the buyers in the awkward position of
having to explain why it is reasonable to obtain clear title to a property for less than 10% of its
FMY when doing so divests a secured lender of an interest that is probably worth as much or
more as the property itself.

The foreclosure sale in this case was void as commercially unreasonable if it did, as
Plaintiff claims, eliminate the senior deed of trust. The HOA made no effort to obtain the best
price or to protect either Nationstar. The sales price of $5,563.00 demonstrates that it was not

made in good faith as a matter of law, as the property secures a loan in excess of $300,216.00.
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The sales price 1s indisputable evidence of the lack of good faith because the assessed taxable
value of the Property exceeds $130,000.00." Further, rather than credit bid only the super-
priority lien, the HOA credit bid its entire lien. If the HOA truly had a super-priority lien, it
would only be able to recover that portion of its lien rather than the full amount. To be sure, the
recent 2014 amendments to the Uniform Common Interest Ownership Act contain comments and
illustrations of how distribution works when an association forecloses on a super-priority lien.
See UCIOA (As Amended in 2014).'° In Illustrations 1 & 2, the association completes
foreclosure on an assessment lien containing both a super-priority lien and subpriority lien and in
both iHllustrations the association applies the sale proceeds first to its super-priority lien, then to
the first mortgage/deed of trust, and the remainder of the proceeds (if any) to the remaining
balance of the association’s lien. See Id. at pg. 191.

Plaintiff 1s not a bona fide purchaser if it purchased property with notice of another

party’s interest in the property. See Hewitt v. Glaser Land & Livestock Co., 97 Nev. 207, 208,

626 P.2d 268, 268-269 (1981). As a matter of law, Plaintiff purchased the Property with
knowledge of the existence of Nationstar’s senior Deed of Trust and the fact that the HOA sale
was not being conducted pursuant to NRS 116.3116(2)(c). First, the recording statutes deem

Plaintiff to have knowledge of a prior recorded interest.

Recording statutes provide “constructive notice” of the existence of an outstanding
interest in land, thereby putting a prospective purchaser on notice that he may not be
getting all he expected. “Constructive notice 1s that which is imparted to a person upon
strictly legal inference of matters which he necessarily ought to know, or which, by the
exercise of ordinary diligence, he might know.”

Allison Steel Mfg. Co. v. Bentonite, Inc., 86 Nev. 494, 497, 471 P.2d 666, 668 {1970) (quoting 8

Thompson on Real Property § 4293, at 245 16). Under the Nevada recording act, “A subsequent

1> See Assessor’s printout attached hereto as Exhibit 4.

16 Available at
http://www.uniformlaws.org/shared/docs/Common%20interest%200wnership/2014 UCIQA Fi

nal 08.pdf (last visited March 16, 2015). The recent UCIOA amendments do not change the
overall distribution following a foreclosure sale, but rather change the amount of the super-
priority lien to include 6 months of assessments per year, plus reasonable attorney’s fees/costs.
Compare Sec. 3-116 in UCIOA (2014), pgs. 182-188, to UCIOA (1994), pgs. 185-189. And
compare NRS 116.31164 with UCIOA (1994), Sec. 3-116(k)(3), pg. 189.
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purchaser with notice, actual or constructive, of an interest in the land superior to that which he
is purchasing 1s not a purchaser in good faith, and not entitled to the protection of the recording

act.” 86 Nev. at 499, 471 P.2d at 669. Nevada’s recording statute, NRS 111.320, provides:

Every such conveyance or instrument of writing, acknowledged or proved and certified,
and recorded in the manner prescribed in this chapter or in NRS 105.010 to 105.080,
inclusive, must from the time of filing the same with the Secretary of State or recorder for
record, impart notice to all persons of the contents thereof; and subsequent purchasers
and mortgagees shall be deemed to purchase and take with notice.

Plaintiff bought the Property afier the CC&Rs were recorded and Nationstar’s Deed of Trust was
recorded in the Clark County Recorder’s Office. Plaintiff therefore purchased the property with
record notice of both the mortgage protection clause and Nationstar’s senior Deed of Trust.

Chapter 116 aiso deems Plaintiff to have purchased the property subject to the CC&Rs.
NRS 116.310312(7) provides as follows:

A person who purchases or acquires a unit at a foreclosure sale pursuant to NRS 40.430
or a trustee’s sale pursuant to NRS 107.080 is bound by the governming documents of the
association and shall maintain the exterior of the unit in accordance with the governing
documents pursuant to this chapter.

A person who buys property at a foreclosure sale cannot pick and choose which parts of
the CC&Rs are applicable to it. Plaintiff is bound by the provisions of the CC&Rs, which
include the mortgage protection clause and the effect the common law. It would have had record
notice'’ and inquiry notice because the foreclosure documents themselves stated that the sale was
being conducted pursuant to the CC&Rs.

Based on the above, the HOA sale in this case was commercially unreasonable and

cannot eliminate Nationstar’s Deed of Trust.

E. PLAINTIFF’S MOTION SHOULD BE DENIED AND NATIONSTAR’S
COUNTERMOTION SHOULD BE GRANTED BECAUSE THE CC&RS ATTEST
TO THE PRESERVATION OF NATIONSTAR’S DEED OF TRUST AFTER THE
FORECLOSURE SALE BY THE HOA.

The CC&Rs establish that a homeowner’s association foreclosure sale does not

extinguish a first position Deed of Trust and that title to the Property is sold subject to that Deed

'" Berger v. Fredericks, 95 Nev. 183, 189, 591 P.2d 246, 249 (1979) (“The authorities are
unanimous in holding that [the purchaser]| has notice of whatever the search would disclose.™).
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of Trust. Plaintiff’s arguments regarding the extinguishment of Nationstar’s Deed of Trust is
negated by the rules and regulations regarding Naples. Article X clearly establishes that Naples
intended the sale of the Property, pursuant to NRS 116.3116, to be subject to the First Mortgage
secured against the Property.’® This section clearly states that the First Mortgage secured against
the Property survives the HOA’s foreclosure sale and implies that the First Mortgage secured by
the Property will eventually foreclose and extinguish the “Super-Priority Lien” established under
NRS 116.3116 et seq.

Plaintiff argues that the CC&Rs violate NRS 116.1104, which provides:

Except as expressly provided in this chapter, its provisions may not be varied by
agreement, and rights conferred by it may not be waived. Except as otherwise provided in
paragraph (b) of subsection 2 of NRS 116.12075, a declarant may not act under a power
of attorney, or use any other device, to evade the limitations or prohibitions of this
chapter or the declaration.

While there was no bargained for exchange between the HOA and Nationstar regarding
the terms of the CC&Rs, Nationstar and similar lenders to purchasers of units within Naples
were the intended third party beneficianes of the CC&Rs. CC&Rs are a real property instrument
that burdens the land. A mortgage protection clause incentivizes lenders to lend to would be
purchasers of units in the community.

The original lender on Guillory’s Deed of Trust and Note lent money in an HOA with the
express reservation of its interest being protected from any sale conducted under the CC&Rs.
The CC&Rs that were recorded at or near the time the loan was being financed clearly preserved
a first mortgage from being extinguished by an HOA Sale based on delinquent assessments. The
prohibition against varying the provisions of Chapter 116 by agreement is not applicable to a real
property instrument such as a CC&R. The HOA should be able to contract around the NRS lien
priority statute unless the contract 1s against public policy. If the agreement is not against public
policy, the HOA is free to contract around it.

Contrast the mortgage protection clause with provisions of declarations which, for

example, require the unit owners and the association to submit construction defect claims by the

'8 See Exhibit 1 attached hereto.
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homeowners association or its members against responsible contractors under NRS Chapter 40 to
mandatory, binding arbitration because those provisions clearly are against public policy as they
act to act to the detriment of the unit’s owners and the associations. Here, the existence of the
mortgage protection clause benefits the HOA because it enables the purchase of the units and the
funding of the HOA coffers to allow it to function for the benefit of all members to avoid having
to “increas[ing] the assessment burden on the remaining unit/parcel owners or reduce the
services the association provides (e.g., by deferring maintenance on common amenities).” SFR,

334 P. 3d at 414, quoting JEB, The Six-Month “Limited Priority Lien,” at 5-6. Here, the CC&Rs

reinforce the view that the non-judicial HOA Sale could not have extinguished the first Deed of
Trust because the HOA intended the lien to be subordinate to the Deed of Trust.

These provisions distinguish this case from SFR. And to the extent SFR conflicts with
the premise that the HOA could choose to subordinate its interests to the first mortgagee for the
greater good of the association and to promote the associations’ interests by permitting
subordination of the HOA lien to the first mortgagee, it should be overturned. It favors public
policy to permit such subordination — something not considered by the Nevada Supreme Court.

Many sections of Chapter 116 itself recognize that an HOA only has as much power as it
grants itself in its Declaration. NRS 116.3116(1) provides, “Unless the declaration otherwise
provides, any penalties, fees, charges, late charges, fines and interest charged pursuant to
paragraphs (j) to (n), inclusive, of subsection 1 of NRS 116.3102 are enforceable as assessments
under this section.” (Emphasis added.) NRS 116.3116(4) provides, “Unless the declaration
otherwise provides, if two or more associations have liens for assessments created at any time
on the same property, those liens have equal priority.” (Emphasis added.) NRS 116.3116(10)(b)
provides, “In a cooperative where the owner’s interest in a unit is personal property under NRS
116.1105, the association’s lien: (2) If the declaration so provides, may be foreclosed under

NRS 116.31162 to 116.31168, inclusive.” (Emphasis added.) NRS 116.31164(2) provides:

[T]he person conducting the sale may sell the unit at public auction to the highest cash
bidder. Unless otherwise provided in the declaration or by agreement, the association
may purchase the unit and hold, lease, mortgage or convey it. The association may
purchase by a credit bid up to the amount of the unpaid assessments and any permitted
costs, fees and expenses incident to the enforcement of its lien. (Emphasis added.)
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Here, the HOA granted itself the power to preserve the first mortgage to enable its growth
and survival. And this promise to the mortgage lenders was necessarily relied on by them when
they financed the owners’ purchases. The HOA should be estopped from claiming after the fact
that lenders like Nationstar should not have relied on those clauses. In addition, Plaintiff
attended the sale and bid on the Property with at least record and inquiry notice that the mortgage
protection clause shielded the First Mortgages like Nationstar’s Deed of Trust from

extinguishment.

Plaintiff has not presented any evidence that Nationstar received any notice from the
HOA that the “mortgage protection” clause of the CC&Rs were null and void nor have Plaintiff
presented any evidence that the CC&Rs were amended afier the initial recording to exclude the
“mortgage protection” clause, Nationstar was on record notice that its interest would be
protected after an HOA sale.” Consistent with the Nevada Legislature, CC&Rs are described in
terms of a real property instrument that must be executed and recorded like a deed upon real

property and is searchable by the grantor-grantee index. NRS 116.2101.

Therefore, Plaintiff cannot establish a cause of action for quiet title because the HOA
expressly provided notice to Nationstar, at the time 1t lent money to the borrower to purchase the
Property, that Nationstar’s Deed of Trust would not be extinguished by an I1OA Sale held
pursuant to the CC&Rs. Consequently, Plaintiffs Motion to Dismiss should be dented and

Nationstar’s Countermotion should be granted.

F. PLAINTIFF MISCHARACTERIZES THE EFFECT OF THE RECITALS IN A
FORECLOSURE DEED.

Plaintiff, like all opportunistic homeowner association sale buyers, mischaracterizes NRS
116.31166(2), which does not stand for the proposition that a foreclosure deed is conclusive
proof of everything recited therein. A strict reading of NRS 116.31166 suggests the foreclosure
deed is entitled to conclusive proof of (1) default; (2) mailing of delinquent assessment; (3)

recording of notice of default and election to sell; {4) elapsing of 90 days; and (5) giving of

'Y See Exhibit 1 attached hereto.
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notice of sale.”’ Nothing in the statute says that the foreclosure deed is conclusive proof that
the homeowner association is foreclosing on or selling a super-priority lien. In fact, NRS
116.31164(3)(a) expressly states that the foreclosure deed conveys title to the property without
warranty of title.

In this case, the Foreclosure Deed states:

Default occurred as set forth in a Notice of Default and Election to Sell which was
recorded in the office of the recorder of said county. All requirements of law
regarding the mailing of copies of notices and the posting and publication of the
copies of the Notice of Sale have been complied with.

Based on these recitals and pursuant to NRS 116.31166(2), the Foreclosure Deed 1ssued
by the HOA is not conclusive as to “mailing of copies of notices,” other than mailing a copy of
the delinquent assessment. NRS 116.31166(2) does not include such blanket conclusions. Not
to mention that none of the aforementioned notices describe whether the HOA is foreclosing on a
“superpriority piece” or a “subpriority piece.”

The Nevada Supreme Court has illustrated with the SFR decision that the Foreclosure
Deed is not conclusive to enter a quiet title judgment in favor of the third-party purchaser at the
HOA Sale. The Nevada Supreme Court remanded the SFR case back to state court to conduct
discovery. If the Foreclosure Deed was conclusive proof to establish judgment in favor of
Plaintiff, then the Nevada Supreme Court would have entered judgment in its favor in lieu of
remand. The Foreclosure Deed also states that it is conveying title to Plaintiff without warranty,
express or implied, which is consistent with NRS 116.31164(3)(a). Thus, the recitals in the
Foreclosure Deed does not definitively or conclusively prove that the HOA was foreclosing on a
super-priority lien and/or that Plaintiff has a superior interest in title to the Property over
Nationstar.

Based on the above, Plaintiff’s Motion to Dismiss should be denied.

*" 1t is of course an affront to the principle of due process that, if the HOA and the HOA must
give these notices to the first mortgagee, they can preclude any inquiry into whether they did in
fact give the notices simply by recording a document that says they gave the notices.
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G. THERE IS NO PRESUMPTION THAT THE HOA FORECLOSED ON A SUPER-
PRIORITY LIEN AND EVEN SO NATIONSTAR HAS ALLEGED SUFFICIENT
FACTS AND PROVIDED SUFFICIENT EVIDENCE THAT ANY
FORECLOSURE ON A SUPER-PRIORITY LIEN WAS IMPROPER AND

WRONGFUL.

Plaintiff once again appears to contend that every foreclosure sale under NRS Chapter
116 1s presumed to be a valid sale on a super-priority lien. However, and again, NRS Chapter
116 sales are sold without warranty of title pursuant to NRS 116.31164(3}(a). Also, first
mortgages or deed of trust are afforded general priority over association liens pursuant to NRS
116.3116(2)(b). In fact, NRS Chapter 116 contains no express provision requiring an association
to record a partial release or full satisfaction of the assessment lien once a super-priority portion
1s paid. However, none of the recorded foreclosure notices in this case even hint that a super-
priority lien was being foreclosed, that a first mortgage could be extinguished by the foreclosure
sale or what amount was necessary to cure that portion of the HOA’s lien. First mortgages or
deed of trust hold general priority over an HOA’s assessment liens, except up to nine months of
common assessments and any nuisance abatement costs. See NRS 116.3116(2). Noticeably
absent from Plaintifi’s Motion or Affidavit, is the amount of the super-priority lien that it
claimed existed at the time of sale. There is further no attestation, under oath, that neither
Plaintiff nor Leach Johnson received any payment of the super-priority lien. Thus, Plaintiff"s
Motion must be denied due to absence of any admissible evidence of a super-priority lien.
Therefore, none of the foreclosure notices can be presumed compliant with Nevada law that

there was a proper foreclosure on a super-priority lien,

H. THE NOTICE OF DEFAULT FAILS TO ADEQUATELY DESCRIBE THE
DEFICIENCY IN PAYMENT.

The Notice of Default recorded by Leach Johnson fails to describe the deficiency in
payment and to alert anyone as to what exactly it is foreclosing on. NRS 116.31162(1)(b)(1)
requires the Notice of Default to describe the deficiency in payment. NRS 116.31162(1)(b)(1).
Given the varying level in priority of association liens compared to first mortgages or deed of

trust holders, the association or its agent must signal whether the association is foreclosing on
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assessments, fines, nutsance abatement charges or some other amount constituting a super-
priority lien.

The Notice of Default in this case 1s devoid of any such description of the deficiency in
payment other than a total amount owing. It appears to attempt to describe the amount, but
contains a generic statement that “payments have not been made of homeowner’s assessments ...
and all subsequent homeowner’s assessments, monthly or otherwise less credits and offsets, plus
late charges, interest, trustee’s fees and costs, attorney’s fees and costs and association fees and
costs.” (Emphasis added.) This generic description does not provide adequate notice, is not
helpful and suggests that there were credits and offsets on the delinquent amounts. The lack of
an adequately described deficiency of payment in the Notice of Default shows a faulty sale.

Thus, Plaintiff’s Motion to Dismiss should be denied.

1. THE NON-JUDICIAL FORECLOSURE PROVISIONS OF NRS CHAPTER 116
VIOLATE DUE PROCESS RENDERING THE STATUTE VOID AND

UNENFORCEABLE.
The fatal flaw of NRS Chapter 116 — which SFR did not address — is that none of its

express notice provisions provide for mandatory notice to lenders;”' despite the fact that their
property rights are directly threatened by an HOA’s non-judicial foreclosure. Instead of
mandating notice to lenders, the statutes provide various “opt-in” provisions that would allow
“any person with an interest™ to request notice in advance of a foreclosure sale by submitting a
written notice request to the HOA. Thus, under the statutes, the affirmative duty is on the lender
to request notice, not on the HOA to provide notice. This 1s true even when the lender has a prior
recorded interest. Such facially defective notice requirements establish the constitutional
infirmity of NRS 116.3116 and necessitate setting aside the HOA sale and dismissing the case as

a matter of law 1n favor of Nationstar.

1. Nationstar’s Facial Challenge Is 2 Legal Issue of First Impression Which This
Court Can Consider Despite the SFR Decision.

The distinction must be drawn between facial verses as-applied challenges. An as-

*! Nationstar uses “lender” to include the original lender or owner of the loan, or a subsequent
investor, servicer, or beneficiary of the deed of trust at issue.
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applied challenge asks a court to hold that a statute is unconstitutional under the specific facts of

a case. See Ezell v, City of Chicago, 651 F.3d 684, 698-99 (7th Cir. 2011). Conversely, a facial

challenge asks a court to hold that a statute 1s void because the alleged violation is intrinsic to the
statutes’ terms, not its application. 651 F.3d at 668-99 (holding that the City Council violated the
Second Amendment when 1t created a gun law mandating firing-range training)., Black’s Law
Dictionary (9th ed. 2009) makes the distinction between the respective challenges thusly: an as-
applied challenge is “a claim that a statute is unconstitutional on the facts of a particular case or
in its application to a particular party” while a facial challenge 1s “a claim that a statute is
unconstitutional on its face - that 1s, that it always operates unconstitutionally.” See also Seguin

v. City of Sterling Heights, 968 F.2d 584, 589-60 (6th Cir. 1992) (in a due process challenge

holding that plaintiffs’ injury occurred when the city council passed the zoning ordinance at
185U€).
Importantly, “individual application of facts do not matter” in a facial challenge and “the

plaintiff’s personal situation becomes irrelevant.” Ezell, 651 F.3d at 697 (citing Reno v. Flores,

507 U.S. 292 (1993)); see also John Doe No. I v. Reed, 561 U.S. 186 (2010). Accordingly, facial

challenges attack the terms of a statute and as-applied challenges attack 1ts execution — that 1s,
was a facially sound law applied in an unconstitutional manner to a particular plaintiff. Asa
consequence, if a statute 1s unconstitutional as applied, the State may continue to enforce the
statute in different circumstances where it 18 not unconstitutional, but if a statute 1s
unconstitutional on its face, the State may not enforce the statute under any circumstances.

Women’s Med. Prof. Corp. v. Voinovich, 130 F.3d 187, 193 (6th Cir. 1997).

This distinction underscores the point that SFR addressed the as-applied challenge and
not a facial challenge since that plaintiff should have survived the motion to dismiss where its
complaint alleged that the statutorily required notices were given, not whether the statutorily

required notices were insufficient as a matter of law to protect the lender’s due process rights.™

2 There, U.S. Bank made an as-applied — not facial — challenge to the HOA’s compliance with
the notice provisions of the statutes, arguing that “the content of the notice it received” was not
specific enough to satisfy statutory requirements. 334 P.3d at 418.
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Indeed, the Supreme Court never addressed whether notice was or was not constitutionally
required. This distinction also demonstrates that it would not matter to a facial challenge if, in an
indtvidual case, the lender had acfual notice but the statutes permit the taking without requiring
notice.

This Court need only evaluate whether the terms of the statutes themselves violate a
constitutional right. This is a purely legal issue appropriate for determination even at the motion
to dismiss stage. Ezell, 651 F.3d at 697. For the reasons set forth below, NRS Chapter 116 is
unconstitutional because its “opt-in” notice provisions do not comply with the due process

requirements.

2. Due Process Requires That Lienholders Receive Notice Prior To Foreclosure Of
Real Property.

The due process provisions of the United States Constitution require that “at a mimimurm,

[the] deprivation of life, hiberty or property by adjudication be preceded by notice and

opportunity for hearing appropriate to the nature of the case.” Mullane v. Central Hanover Bank

& Trust Co., 339 U.S. 306, 314 (1950).” The United States Supreme Court has established the

well-settled rule that state action affecting real property must be accompanied by notice of the
action. “An elementary and fundamental requirement of due process ... 1s notice reasonably
calculated, under all circumstances, to apprise interested parties of the pendency of the action

and afford them an opportunity to present their objections.” Tulsa Prof. Collection Services, Inc,

v. Pope, 485 1.S. 478, 484 (1988).

The Court made this point particularly clear in Mennonite Bd. of Missions v. Adams,

*» The Nevada Supreme Court has “consistently relied upon the [United States] Supreme Court’s
holdings interpreting the federal Due Process Clause to define the fundamental liberties protected
under Nevada’s due process clause.” State v. Eighth Jud Dist. Ct. (Logan D.), 306 P.3d 369, 377
(2013); Hernandez v. Bennett-Haron, 287 P.3d 303, 310 (2012) (holding that “the similarities
between the due process clauses contained in the United States and Nevada Constitutions, permit
us o look to federal precedent for guidance as we determine whether the procedures utilized ...
are consistent with the due process clause set forth in the Article 1, Section 8(5) of the Nevada
Constitution.”) (citing Rodriguez v. Dist. Ct., 120 Nev. 798, 808 n. 22, 1 02 P.3d 41, 48 n. 22
(2004) (“[t]he language in Article I, Section 8(5) of the Nevada Constitution mirrors the Due
Process Clauses of the Fifth and Fourteenth Amendments to the United States Constitution™)).
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holding that any party with an interest in real property subject to deprivation must receive actual
notice of the event that causes the deprivation. 465 U.S. 791 (1983). Moreover, “[n]otice by mail
or other means as certain to ensure actual notice is a minimum constitutional precondition to a
proceeding which will adversely affect the Hberty or property interests of any party, whether

unlettered or well versed in commercial practice.” Mennonite, 462 U.S. at 798. While diligence

may differ depending on the context, Mennonite requires that reasonable steps be taken to

provide actual notice to interested parties. 462 U.S. at 795-800.

a. Statutory “opt in” notice provisions do not satisfy Federal due process
reguirements.

“Opt-in” notice provisions have repeatedly been held to violate Constitutional due

process requirements. In the years following the Mullane and Mennonite decisions, several states

attempted to circumvent notice requirements when real property was at issue. Among the most
popular was the use of an “opt in” provision — meaning that a state’s foreclosure statute would
require no notice to interested parties unless that interested party affirmatively requested such

notice, as is the case here. For example, in Small Engine Shop, Inc. v. Cascio, 878 F.2d 883, 893

(5th Cir. 1989), the Fifth Circuit analyzed Louisiana’s “opt in” clause and concluded it did not
satisfy due process requirements because it did not mandate notice to all interested parties.
Instead, just like NRS Chapter 116, it required an individual or entity to affirmatively request
notice. Id. at 885-86. This “burden-shifting” was at the center of the controversy. The court

applied Mennonite and Mullane and held that the statute failed Mennonite’s allocation of notice

burdens. Id. at 890. Thus, where a statute’s sole notice provision is a burden-shifting “opt-in™
provision, like NRS Chapter 116, the statute is unconstitutional because it does not meet Federal

due process requirements.

b. Nevada’s “opt in” Statute does not satisfy the minimum notice requirements
mandated by the Supreme Court, rendering the statutes void and
unenforeeable.

NRS Chapter 116 does not include any express or mandatory notice provision requiring
notice to the lender, This is the primary constitutional defect. While the statutes expressly

address notice requirements in four separate provisions, none of them mandate actual notice to
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the lender. Instead, each requires the lender to “opt in” and affirmatively request notice, as
detailed below.

NRS 116.31162 governs the mailing of notice of delinquent assessments but only to “the
unit’s owner or his or her successor in interest.” It does not require that an HOA provide any
notice to the lender of the delinquent assessment, in violation of due process requirements.

NRS 116.31163 governs the mailing of the notice of default and election to sell but only
to “Each person who has requested notice pursuant to NRS 107.090 or 116.31168; [and] Any
holder of a recorded security interest encumbering the unit’s owner’s interest who has notified
the association, 30 days before the recordation of the notice of default, of the existence of the
security interest.” This express notice provision does not require mandatory notice to the lender,
again in vielation of basic due process requirements, and each subsection instead governs how to
“opt 1n” and request notice. Reference therein to NRS 107.090 and 116.31168 does not save this
provision, as both govern a request for notice (and further fail as detailed below).

NRS 116.31165, governs mailing the notice of sale, but again only to

Each person entitled to receive a copy of the notice of default and election to sell notice
under NRS 116.31163; [and] The holder of a recorded security interest or the purchaser
of the unit, if either of them has notified the association, before the mailing of the notice
of sale, of the existence of the security interest, lease or contract of sale, as applicable.

This third notice provision does not mandate affirmative, actual notice to the lender, again in
violation of due process.

NRS 116.31168, “Foreclosure of liens: Requests by interested persons for notice of
default and election to sell...,” also unconstitutionally shifts the burden to Ienders, requiring they
“opt in” to receive notice of foreclosure as under NRS 107.090 “as if a deed of trust were being
foreclosed” with a reguest that “must identify the lien by stating the names of the unit’s owner
and the common-interest community.” Moreover, NRS 116.31168 only applies to a notice of
default and election to sell and does not apply to any other form of notice —specifically, the

notice of trustee’s sale.

The reference in NRS 116.31168 to NRS 107.090(3) (notice of default) and (4) {notice of

sale} does not save the statute since these sections cannot apply to lenders for purposes of notice
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because their interest 1s not “subordinate to the deed of trust” (emphasis added) — their interest is
the deed of trust. This inconsistency makes it unlikely that any HOA or its foreclosure trustee
would understand they must give notice to the holder of that first deed of trust. As the dissent in
SFR acknowledged, “The means employed must be such as one desirous of actually informing
the absentee might reasonably adopt to accomplish it.”* 334 P.3d at 422 (citing Mullane, 339
U.S. at 315. NRS 116.31162-116.31168 fail this requirement.

The Nevada Legislature knows how to draft an express notice requirement- it has done so
in many places throughout the statutes. But as to lenders, NRS Chapter 116’s notice provisions
are constitutionally flawed, rendering the statutes invalid on their face. Accordingly, Plaintiff
cannot prevail on any of its claims against Nationstar since its claim to title is founded on a
statutory scheme that is facially unconstitutional. Instead, judgment should be entered in favor

of Nationstar as a matter of law because the foreclosure sale is unconstitutional.

J. NRS CHAPTER 116’S NON-JUDICIAL FORECLOSURE PROVISIONS
VIOLATES THE TAKINGS CLAUSES OF THE UNITED STATES AND
NEVADA CONSTITUTIONS.

The Fifth Amendment to the U.S. Constitution prohibits “private property be[ing] taken

for public use without just compensation.” U.S. Const. Amend. V.; Chicago. B & Q.R. Co. v.

Chicago, 166 U.S. 226, 228-29 (1897). The Nevada Constitution likewise provides that
“[p]rivate property shall not be taken for public use without just compensation having been first
made.” Nev. Const., Art. I, Sec. 8. As the Nevada Supreme Court has held, the Takings Clause
of the Nevada Constitution is more protective of property rights than the United States

Constitution. McCarran [nt’l Airport v. Sisolak, 122 Nev. 645, 670, 137 P.3d 1110, 1127 (2006).

Nonetheless, permitting the extinguishment of a first deed of trust in favor of a de minimis
homeowners’ association lien to recover several months of assessments is a taking that violates

both Constitutions.

The Nevada Supreme Court held in McCarran that “a per se regulatory taking occurs

when a public agency seeking to acquire property for a public use enumerated in NRS 37.010
fails to follow the procedures set forth in NRS Chapter 37. Nevada’s statutory provision on

eminent domain, and appropriates or permanently invades private property for public use without
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first paying just compensation.” 137 P.3d at 1127. SFR’s interpretation of NRS Chapter 116 has
done precisely that: transferring property free and clear of a beneficiary’s rights under a deed of
trust without just compensation is a regulatory taking.

A lien is undoubtedly “property” within the meaning of the Takings Clause. United

States v. Sec. Indus. Bank, 459 U.S. 70, 76-77 (1982). Thus, the extinguishment or destruction

of a lien can be a taking under the Clause. Id. at 77-78. The U.S. Supreme Court has struck
down a regulation that impermissibly took a bank’s security interest in its own collateral. In

Louisville Joint Stock Land Bank v. Radford, 295 U.S. 555, 580-81 (1935), the Court held the

Frazier-Lemke Act unconstitutional because it allowed farmers to buyer their property at the
current appraised value on a deferred payment plan. The Act’s infringement of a mortgagee’s
right to recover full payment before being divested of its security interest was impermissible
because that 1s “the essence” of a mortgage. Id. The Court held the Act impaired substantive
property rights and that the Fifth Amendment eminent domain proceedings and compensation

were required to alter the mortgagee’s interest in such a way. Id. The Court concluded:

For the Fifth Amendment commands that, however great the nation’s need,
private property shall not be thus taken even for a wholly public use without just
compensation. [f the public interest requires, and permits, the taking of property
of individual mortgagees in order to relieve the necessities of individual
mortgagors, resort must be had to proceedings by eminent domain; so that,
through taxation, the burden of the relief afforded in the public interest may be
borne by the public.

Id. at 601-02.
Similarly, in Armstrong v. United States, 364 U.S. 40, 48 (1960), involving

materialman’s liens for materials delivered to a contractor for use in construction navy boats, the
Court held that the government committed a taking when it took title to and possession of the
vessels, because that made it impossible for the materialman to enforce their liens. Id. The
Supreme Court explained that the “total destruction by the Government of all value of these
liens, which constitute compensable property, has every possible element of a Fifth Amendment

‘taking’ . ..” Id. In other words, the lienholders had compensable property, but “[i]mmediately
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afterwards, they had none.” Id. *“This was not because their property vanished into thin air,” but
rather because the value of the liens had been destroyed. Id.

Just like the liens in Armstrong, the value of Nationstar’s lien has been purportediy

destroyed and impermissibly taken. It1s of no consequence that in Armstrong the government

itself physically acquired the liened property at issue. A “takings analysis is not necessarily

limited to outright acquisitions by the government itself.” Sec. Indus. Bank, 459 U.S. at 77-78

(citing Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S. 419 (1982)). “[S]imply
impos{ing] a general economic regulation,” which “in effect transfers the property interest from a
private creditor to a private debtor” constitutes a governmental taking. 459 U.S. at 78.

NRS Chapter 116 is a direct product of government conduct and regulation. The
government has not only created a statutory lien for associations but has elevated the lien over
first in time deeds of trust. This lien was designed for public use in support of common interest
communities for the maintenance of common areas and units within the community. The
government further has created the “opt-in or fast and loose statutory foreclosure scheme which
associations can use to extinguish other prior lienholders without justly compensating them. The
foreclosure provisions of NRS Chapter 116 constitute a talang in violation of the U.S. and

Nevada Constitutions. Therefore, the Court cannot allow Plaintiff to take free and clear title of

Nationstar’s first Deed of Trust.

K. THE SFR DECISION SHOULD NOT BE APPLIED RETROACTIVELY TO
PERMIT EXTINGUISHMENT OF NATIONSTAR’S DEED OF TRUST.

The SFR decision was issued September 18, 2014, displacing over 20 years of practice
with respect to the relationship of first deeds of trust to HOA assessment liens. The decision

should not be applied retroactively to permit extinguishment of Nationstar’s Deed of Trust.

In Chevron Qil Co. v. Hudson, 404 U.S. 97, 106-07, 92 S.Ct. 349, 355, 30 L.Ed.2d 296

(1971}, the U.S. Supreme Court expanded the application of the doctrine of nonretroactivity

outside the criminal area, in both constitutional and nonconstitutional cases. The Court noted

In our cases dealing with the nonretroactivity question, we have generally considered
three separate factors. First, the decision to be applied nonretroactively must establish a
new principle of law, either by overruling clear past precedent on which litigants may
have relied, (citation omitted) or by deciding an issue of first impression whose resolution

AA000226

Page 29 of 37




)

o oo 1 v o R W

In this case, SFR should be applied prospectively only, for it establishes a new principle of law
by overruling clear past precedent on which litigants may have relied and by deciding an issue of
first impression whose resolution was not clearly foreshadowed. Weighing the merits and
demerits by looking to the prior history of NRS 116.3116 et seq., in general, and NRS

116.3116(2), in particular, its purpose and effect, favors prospective application only.

retroactivity:

was not clearly foreshadowed (citation omitted). Second, it has been stressed that “we
must . . . weigh the merits and demerits in each case by looking to the prior history of the
rule in question, 1ts purpose and effect, and whether retrospective operation will further
or retard its operation.” (Citation omitted.) Finally, we have weighed the inequity
imposed by retroactive application, for “[w]here a decision of this Court could produce
substantial inequitable results if applied retroactively, there is ample basis in our cases for
avoiding the “injustice or hardship’ by a holding of nonretroactivity.” (Citation omitted.)

There is ample basts for avoiding the injustice or hardship by a holding of non-

For nearly two decades, homeowner’s associations and first mortgagees jointly believed
that the first mortgage survived the homeowner’s assoctation’s non-judicial foreclosure —
as evidenced by many CC&Rs providing “mortgagee protection clauses” to this day.
What happens (o older sales now? Does the purchaser at a homeowner’s association sale
in 1993 now hold title or does the person who bought the same property from the
foreclosing first mortgagee? Large numbers of properties sold at homeowner’s
association non-judicial sales over the last couple of decades could now be tied up in title
disputes. Applying the SFR decision prospectively and requiring judicial foreclosure to
establish their super-priority status for past liens will eliminate this risk.

The SFR decision must however be viewed in accordance with the Official Comments to
UCIOA § 3-116 (1982): “[Tjhe 6 months’ priority for the assessment lien strikes an
equitable balance between the need to enforce collection of unpaid assessments and the
obvious necessity for protecting the priority of the security interests of lenders.”
(Emphasis added.) By initially adopting UCIOA (1982), the Legislature implicitly
recognized this equitable balance. The Majority abandoned the balance and advanced
only the interests of the homeowner’s association — and more particularly, the interests of

the investors or speculators like Plaintiff. To restore the balance, the Court should adopt
AA000227
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prospective application, requiring the homeowner’s association to judicially foreclose to
establish a super-priority, for all loans and deeds of trust executed prior to September 18,
2014,

Applying the SFR decision retroactively creates administration problems under NRS
116.31164(3)(c) avoided by judicial foreclosure to establish the super-priority for past
liens. That statute does not account for the fact that the liens may include super-priority
and sub-priority portions and provides for reimbursement of expenses which do not enjoy
super-priority under NRS 116.3116(2)(c), before satisfaction of the first mortgage.
Prospective application avoids both these problems since a non-judicial sale for past liens
would not trigger the super-priority and the entire homeowner’s association lien would be
superior to all lienholders subordinate to the first mortgage so all the expenses are
properly recoverable against them.

While the SFR deciston accepted as true the allegation in the complaint that that
homeowner’s association gave all statutory notices, many homeowner’s associations did
not give those notices and are exposed to enormous liability to the first mortgagees whose
interests would be extinguished by prior sales, likely to exceed the E&QO insurance
carried by the homeowner’s associations.

Applying the SER decision retroactively creates problems due to the lack of guidance
whether the homeowner’s association must provide the 9-month amount and accept the
amount from the mortgagee in every instance, The lack of guidance puts the burden on
homeowner’s associations to choose whether to give notice, give the 9-month quote, and
accept the 9-month payoff. Applying retroactively exposes homeowner’s associations
who choose wrong to significant liability for wrongfully foreclosing out the first
mortgagee’s interest, as well as the cost of defending those suits. Applying the SFR
decision prospectively such that the past liens require judicial foreclosure to establish
super-priority will rescue them from liability if they did not give notice of its sale to the
first mortgagee or provide 1t with or accept the 9-month payoff amount.

Applying the SIR decision retroactively eliminates the important borrower protections
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designed to help borrowers stay in their homes under the Foreclosure Mediation Program,

Homeowner Bill of Rights (“HOBR”) and CFPB** regulations, with which the

homeowner’s associations need not comply. Applying retroactively undermines the

intent of these rules by allowing a homeowner’s association to foreclose ahead of a deed
of trust and eliminate the very thing the lender is working with the borrower to preserve.
o Applying the SFR decision prospectively will permit the lenders to establish and manage

*an escrow account, loan trust account or other impound account for advance

contributions for the payment of assessments” created upon the adoption of NRS

116.3116(3), effective October 1, 2013.

These reasons mandate application of the SFR decision prospectively only: For past liens,
there could be no super-priority without a judicial foreclosure action and there could be no
extinguishment of the first Deed of Trust. For future liens, the homeowner’s associations, the
lenders and the borrowers and the buyers are all apprised of the effects of the assessment lien and
enforcement through non-judicial foreclosure and can plan accordingly. Prospective application
avoids the horrific impact that the retroactive application of the SFR decision would likely have
on borrowers, HOAs, property values and sales, first mortgagees, the courts, investors, and new

loan originations in Nevada.

L. NATIONSTAR REQUESTS LEAVE TO CONDUCT DISCOVERY AS THERE
ARE MATERIAL ISSUES OF FACT.

Plaintiff has called its motion simply a motion to dismiss, which means the Court must
generally take all allegations of the Counterclaim as true and view them in the light most
favorable to the non-moving party. To the extent that motion however presents new “matters
outside the pleading. .., the motion shall be treated as one for summary judgment and disposed of]
as provided 1n Rule 56, and all parties shall be given reasonable opportunity to present all

material made pertinent to such a motion by Rule 56.” N.R.C.P. 12(b). Taking the allegations of]

12 CF.R. 1024.41(D, concerning “dual-tracking,” prohibits a servicer from making the first
notice or filing required for a foreclosure process until a mortgage loan account is more than 120
days delinquent.
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the Counterclaim as true, the Court must deny the Motion to Dismiss, as Nationstar has
demonstrated “claim[s] upon which relief can be granted.” N.R.C.P. 12(b)(5). The only way
Plaintiff could prevail is to go beyond the allegations and present evidence that all the notices
were given to Nationstar and tender was refused, among other things. Therefore, to the extent
these matters are considered by the Court, the motion must be treated as a motion for summary
judgment. The motion must therefore stand up to the legal standard for summary judgments, and
Nationstar may oppose the motion as if it were a motion for summary judgment. In other words,
Nationstar, as a party defending a motion for summary judgment, must be given a reasonable

opportunity to complete discovery to show a genuine issue of material fact. See Ottenheimer v.

Real Estate Div. of Nev. Dept. of Commerce, 91 Nev. 338, 535 P.2d 1284 (1975); Harrison v,

Falcon Products, Inc., 103 Nev. 558, 746 P.2d 642 (1987). A court may, in its discretion, refuse

to prant summary judgment if the motion is made at the early stage of discovery because further

development is needed to assist with a decision. See Collins v. Union Federal Sav. & Loans

Ass’n, 99 Nev. 284, fn. §, 662 P.2d 610 (1983) citing 10 Wright & Miller, Federal Practice &
Procedure: Civil § 2728 at 558 (1978).

Nationstar requests leave to conduct discovery. A 16.1 conference has just been
conducted in this case. The documents and correspondence of the HOA and its foreclosure
trustee Leach Johnson have not been produced, nor have the depositions of their Rule 30(b)(6)
designees been taken to clarify the content of the documents and to address material, disputed
facts in this matter. These documents bear on the issue of the nature and sufficiency of notice
and compliance with all statutory requirements for a non-judicial foreclosure sale. What was the
amount of the lien? Were only permissible items sought in the lien? Were the foreclosure notices
sent by certified mail to Nationstar or its agents, servicers or trustees? Was Nationstar or its
agents, servicers or trustees given notice that the Deed of Trust could be extinguished by the
HOA Sale? Was Nationstar or its agents, servicers or trustees given notice that they had a right to
cure the deficiency and prevent the HOA Sale? These are just some of the unanswered questions
of material fact discovery would explore.

In any event, the discovery still needed in this case includes requests for admissions,
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interrogatories, requests for production to Leach Johnson and the HOA followed by depositions
of the same parties. Plaintiff obviously is the one with knowledge as to what notices it had as to
the HOA sale and what knowledge it had as to any super-priority lien. It is also within its
knowledge as to whether publicly recorded documents were reviewed and whether Plaintiff
contacted a title company regarding the insurability of title before and after the HOA sale. Also,
it 1s within Plaintiff’s knowledge as to what communications it had with the HOA and any of the
other bidders or investors about the HOA sale and the policy and procedures regarding handling
of a super-priority lien. These issues of fact are all relevant to prove or disprove Plaintiff’s status
as bona fide purchaser and the commercial reasonableness of the HOA sale. Finally, Plaintiff
has knowledge as to how it has been using the property (e.g. lease/renting) which is relevant to

Nationstar’s unjust enrichment claim.

Similarly, discovery is needed as to Leach Johnson and the HOA and its policies and
procedures for handling super-priority liens and payments; and the time, manner and place of the
HOA sale including what notices were sent, published and posted, and how many bidders were
at the HOA sale. An accounting of the amounts stated in the Notices of Delinquent Assessment,
Notice of Default, Notice of Sale, and Foreclosure Deed is needed. Additionally, the disposition
of the funds allegedly paid for the Property, and the commercial reasonableness of the sale also
warrant investigation. Finally, 1f necessary, Nationstar would use an expert to opine and testify

regarding the value of the Property at the time of the HOA sale in support of its commercial

unreasonableness claim.
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CONCLUSION

Based on the above, Plaintiff’s Motion to Dismiss should be denied and Nationstar’s

Countermotion for Summary Judgment should be granted. In the alternative, Nationstar’s

Countermotion for Continuance should be granted to permit discovery to oppose Plaintiff’s

Motion to Dismiss.

DATED this £ %day of April, 2015.

WRIGHT, FINLAY & %Al’crbh

Déna Jonathdfi Nitz, 1Eﬁsq. T
Nevada Bar No. 0050

Chelsea A. Crowton, Esq.

Nevada Bar No. 11547

7785 W. Sahara Avenue, Suite 200

Las Vegas, Nevada 89117
dnitz@wrightlegal.net
cerowton(wwrightlegal.net

Attorneys for Defendant/Counterclaimant,
Nationstar Mortgage, LLC

AA000232

Page 35 of 37




L & e = T 7 T N S T N [

bk et e e ped el ek ek ma
oo =3 O th B W b —

19

AFFIRMATION

Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding NATIONSTAR’S

OPPOSITION TO PLAINTIFF’S MOTION TO DISMISS COUNTERCLAIM AND, IN
THE ALTERNATIVE, MOTION FOR CONTINUANCE, AND ITS COUNTERMOTION

FOR SUMMARY JUDGMENT filed in Case No. A-13-689240-C does not contain the social

security number of any person.

DATED this % day of April, 2015.

WRIGHT, FINLAY & ZAK., 1]

M’// .
Dana Jonéthon Nitz, Esq.

Nevada Bar No. 0050

Chelsea A. Crowton, Esq.

Nevada Bar No. 11547

7785 W. Sahara Avenue, Suite 200
Las Vegas, Nevada 89117
dnitz@wrightlegal.net
ccrowton(@wrightlegal.net
Attorneys for Defendant/Counterclaimant,
Nationstar Morigage, LLC
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CERTIFICATE OF SERVICE
1 HERBY CERTIFY that I am an employee of WRIGHT, FINLAY & ZAK, LLP; that

service of the forepoing NATIONSTAR’S OPPOSITION TO PLAINTIFF’S MOTION TO
DISMISS COUNTERCLAIM AND, IN THE ALTERNATIVE, MOTION FOR
CONTINUANCE, AND ITS COUNTERMOTION FOR SUMMARY JUDGMENT was
made on thei@_ day of April, 2015, by depositing a true copy of same in the United States Mail,

at Las Vegas, Nevada, addressed as follows:

Michael F. Bohn, Esq.

Law Offices of Michael F. Bohn, Esq. Ltd.
376 East Warm Springs Road, Suite 125
Las Vegas, NV 89119

P
£
£

o’ﬂﬁ:f 7 f’? f.l‘F: ‘ f .
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An Employee of WRIGHT, FINLAY & ZAK, LLP
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DECLARATION
OoF
COVENANTS, CONDITIONS AND RESTRICTIONS
AND RESERVAYION OF EASERSENTS
FOR

NAPLES

THIS DECLARATION (Dedaration™), made as of the 29" day of February, 2000, by
PERMABILT a Nevada corporation ("Dedarant™),

WITHRESSETH:
WHEREAS:

A Declaran owrns certain real property locatad in Clark Courtly. Nevada. on wiech Declarant
mtends (0 subdnadge, develop, construct, markel and sefl a singis famedy detacheqd residontal comemon-
interest planned communsty. 1o be knowr 35 "NAPLES™, and .

B A portion of seed property. as more pasbcularly described in Exbebd "A® attached hereto,
shall constitute 1he property imhally covered by ttws Dedaration ("Ongenal Property™), and

C Declarant intends that. upon Recordation of this Declaration, the Oniginal Property sha¥!
be a Nevada Common-interest Commurnity, as defined m NRS § 116,110323, and a Nevada Planned
Community, as defined in NRS § 116110368 ("Communilty™). and

0. The name of the Community shall be NAPLES, and the name of the Nevada nonprofil
corporation organized i connecbon therewith shall be NAPLES HOMEOWNERS ASSOCIATION
{"Association™). and

E. Declarant further reserves the right from time to time 10 add 3l or any portion of certain
ather real propery. more parlicularly described in Exhibit "B” herelo (“Annexatle Area™); and

F The total maximum number of Unils that may (but need not) be created in the Community
i5 two hundred and twetve {212) aggregate Units ("Units Thal May Be Created™). ang

G Dedaranl! interkts 10 deveiop and convey all of the Onginal Property, and any Annexable
Area which may be annexed from time Lo time thereto ("Annexed Propecty™), pursuant to a general ptan
and subject 1o certain protective covenants, condibons, restnctions, nghts, reservalions, easements,
equitable servitudes. bens and chames: and

H. Declarant has deemed it desicahle_ for the efficient preservabion of the value and amenities
af the Onginal Propecty and any Annexed Properly. to omganze the Assodiation, to which shall be
defegated and assignad the powers of owning, maintaining and administering the Cormmaon Elements (as
defined herein), adnenistenng and enforoing the covenants and restrictions, and collecting and dishursing
the assessments and charges heremafter created. Dedarant will coase, or has cagsed, the Assocaton
o be formed for the purpose of exercsing such functions; and
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| This Declarabon is intended to set forth a dynane and fiexibie plan for governance
of the Community. anrd for the overall development, adméinestration, maintenance and preservation
of 3 unigue residental coxrimunity, i which the Owners enjoy a quality life style as "good
neighbors”™,

NOW, THEREFORE Dedclarant hereby declares that all of the Osiginal Property, and, from
the date(s) of respective annexation, all Annexed Property (collectively, "Properties”) shall be hedd,
soid. conveyed, encumbered, hypothecaled, keased. used, octupsed and kmproved subjedt o the
foliowang protecte covenants, condiions, restricions, reservalions. easements, equitable
servitudes, liens and charges, all of which are for the puspose of uniformiy enhancing and
protecting the value, attractiveness and desirability of the Properties (as defined in Articie 1 hereaf),
n furtherance of a general plan for the protection, maintenancs, subdivision, improvement, sake,
and lease, of the Properbes or any portion thereof. The prolective covenants, conditions,
restnclions. reservations, easernents, and equitable servitudes seal forth herein shafl run with and
burden the Properttes and shall be binding upon all Persons having or acguiring any nght, title or
interest in the Propertes, or any part thereol, their heirs, successors and assigns; shall inure to the
benefit of every portion of the Properties and any interest therein; and shal inure to the benefit of
and be binding upon. and may be enforced by, Dedarant, the Assocabon, each Owner and their
respective heirs, executors and administators, and successive owners and assigns. Al Units
within this Communuly shall be used. mproved and devoled limited exdusively to single Family
residential use,

ARTICLE 1
DEFINITIONS

Section 11 "Annexable Areza™ shall mean the real property descnbed in Exhibit “B"
hereto, all o any portion of whrch real property may from time to tirme be made subject o this
Dedaratian pursuyan! to the provisions of Articke 15 hereof. At no time shall any portion of the
Annexable Area be deemed to be a part of the Community or a part of the Properbes until such
porhon of the Annexable Area has been duly annexed hereto pursuarnil to Articke 15 hereof,

Sechon1 2 "Annexed Propenty” shall mean any and all portion(s) ol the Annexable Area
from tme to time added io the Properbes covered by this Dedlaration, by Recondation of
Annexaton Amendment{s) pursuant to Articie 15 hereol

Section1 3 "ARC" shall mean the Archilectural Review Commitlee created pursuant to
Artcle B hereof.

Section 1.4 “Ariges” shall rmean the Ariickss of Incorporation of the Association as fled
ot o be filed in the office of the Secretary of State of Nevada, as such Articies may be amended
fram Lime to time.

Sectign 15  "Assessments” shall refer colectively 10 Anaual Assessments, and any
applcable Capilal Assessments and Special Assessments,

Section16  “Assessment, Annual” shali mean the annual or supplemental charge
aganst each Owner and his Unit, representing a portion of the Common Expenses, which are to
be paid in equal periodic (moithly or quarterly. as determined from tme o Bme by the Board)

2.
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instaliments commencing on the Assessment Commencernent Date. by each Owmner (o the
Assoaaborn n the manner and proportions provided herein.

Sectont 17 “Assessment, Capital™ shall mean a charge against each Owner and his
Unit. representing a portion of the costs to the Association for installation, construction. o
reconstruction of any Improvements on arry portion of the Common Elemnents which the Association
may from time to time authonze, pursuant to the provisions of this Declaration. Such charge shafl
be levied amang all Gwners and thew Units in the same proportion as Annuai Assessments.

Seclion 1.8 “Assessment, Special” shall mean a change against a particutar Owner and
his Unit, directly atinbutable to. or resnbursable by. that Owner. equai 1o the cost incurred by the
Assocation for corective action, performed pursuant to the provisions of this Declamation, or a
reasonable fine or penally assessed by the Association, plus interest and other charges on such
Special Assessments as provided for hevein.

Secion 1.8 “Assessment Commencement Date” shall mean that date, pursuant to
Section B 7 hereof, duly estabiished by the Baard, onwhich Annual Assessments shalt commence.

Secton 110 “Associabon™ shall mean NAPLES HOMEOWNERS ASSOCIATION. a
Nevada nonprofit corporation, #s successors and assigns

Section 111 “Assgciation Funds” shall mean the accounts created for receipls and
disbursements of the Association, pursuant to Article 6 herepf.

Secton 1.12  "Beneficary” shall mean o Morigagee under a Morigage or a benaficiary
under a Deed of Trust, as the case may be. and the assignees of such mortgagee or benehciary.

Secton 113 "Beard” or “Board of Diectors™ shali mean the Board of Directors of the
Asscciation  The Board of Directors 15 an "Executive Board™ as defined by NRS § 116.110345.

Sechion 114 TBudget” shall mean a writlen, iteruzed eshmate of the expenses to be
incurred by the Assoaaton in performing s funchions under thes Declaration, prepared and
approved pursuant to the provisions of thus Declaration,

Section 1.15  “Bylaws" shall mean the Bylaws of the Association which have of will be
adopted by the Board, as such Bylaws may be amended from time to tirhe.

Secthon 1,16 "Close of Escrow”™ shall mean the date on which a deed s Recorded
conveytng a Unit from Declarant to a Purchases.

Section 1.17 "Common Elements™ shall mean ail real property or interests therein {(and
any personal property} owned or leased by the Association, but shall exclude Units (other than
easements on portions thereof), as provided in NRS § 116.110318. Common Elements shalf
include all real property in the Community (other than Unils). including, but not necessarily imited
to. all real property designated on the Plat as "Private Landscape Easement, "Private Drainage
Easement™, "Public Utility Easement.” or “Private Street and Public Utiity Easement,” and any
Improvements respectively thereon, as “Common Ekunents™ on the Plal, and Improvements
thereon. Without imiting the generality of the foregoing, Common Elements shall inciude private
eniry gates and entry monumentation, emergency access easemants, ytility easements,  private

-3.
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streets, street hghts, curbs and guiters, sidewatks amd walkways (all of which may be kocated on
easements over portions of Lots), Common Element landscaping, and designated drainage and
sewer easement areas, all or some of which are or may be located on easements over portions
of Lots) Without lmmiting the foregong, Deglarant reserves the nght, but not the obiigation, in
Declarant’s =ole discrebon. to develop and mciude a common recreationa? anea withn the
Communily (which may include, but not necessarity be kmited to, a tot lot, park, and/or pool) as a
part of the Common Elements of this Communily, as set forth in further detail in Articie 14, below.

Sechort 1,18 “Common Expenses”™ shall mean expenditures made by, or financal
hatitives of. the Associabon. together with any aliocations to reserves, including the actual and
estmated costs of. mantenance. insurance, m.anagement, operabon, repair and replacement of
the Commaon Elements; pamting over or nemoving graffiti on the exterior side of perimeter waBs,
pursuant to Section 8 10 [Article 9 only has 8 sections] below, unpad Speaial Assessments, or
Capital Assessments. costs of any commonly metered utities and other commonly metered
charges for the Properties; costs of management and administration of the Association including,
but not imuted to. compensation paid by the Association lo Managers, accountants, attomeys and
employees. cosls of all ublities, gardening, trash pickup and disposal, and other senvices benefiting
the Common Elements, costs of fire, casualty and Eability insusance, workers™ compensation
msurance, and any other insurance covering the Common Elements or Properties or deemed
prudent and necessary by the Board; costs of bonding the Board, Officers, any Managers, or any
other Person handhng the funds of the Association: any statulorily requsred "ombudsman” fees:
taxes pad by the Assooabon. amounts paid by the Assodation for discharge of any ken o
encumbrance kevied aganst the Common Eiements or Properties, or portions thereof; costs of any
ather item or items mcumed by the Association for any reason whatsoever in connection with the
Properties, for the beneht of the Owners; prudent reserves: and any other expenses for which the
Assocation s responsible pursuant to this Declaration of pursuant to any appkcable provision of
NRS Chapter 116

Secton1.18  “Community” shall mean a Corrsmorn-interest Communitly, as defined in NRS
§ 116.110323, and a Planned Community. as defined in NRS § 116.110368,

Section 120 “County” shall mean the county in which the Properties are localed (i.e..
Clark County, Nevada).

Secton 1.21  "Dedclarent” shatl mean PERMA-BILT, a Nevada corporation, and its
successors and any Pevsonis} to which it shall have assigned any rights hereunder by express
wrillen and Recorded assignment (but spedifically excluding Puschasers as definen in NRS §
116 110375).

Sechion 122 "Declaration” shall mean this instrument as # may be amended from Sme
1o me

Sectiont 1 23 eed of Trust” shall mean a monigage or a desd of rust, as the case may
be.

Sechon 124 “Director” shall mean a duly appointed or elected 2nd current member of
the Board of Directors.
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Sechon 1.25  “Dwelling™ shal mean a residential buyiding located on a Unit, designed and
intended for use and occupancy as a residence by a singte Family.

Section 1.26  Eligible Holder” shali mean each Beneficiary, insurer and/or guarantor of
a first Mortgage encumbening any Unil, which tas filed with the Boasd a written request for
notficalion as o relevant specified matters.

Secion 1.27 “Exterior Wallis)™ shall mean the exterior anly face of Pemmeter Walls
{vtsible from public streets or other areas putside of and generally abutting the exienior boundary
of the Properbes},

Section 1 28 'Faﬂ&'ﬂﬂlmtajamdmpﬁwﬁmﬂeﬂbe&mmw
blood or legaly related to each cther by mamiage or adoption, or (b) a group of naturat persons not
all 5o relaled. but who mantain a common household in 3 Dweling, al as subject 1o and in
compliance with all apphceble federal and Nevada laws and local health codes and other applicable
County ordimances.

Section 1.29 “FHAT shall mean the Federal Housing Adminéstration.

Section 1.30  "FHLMC shafl mean the Federal Home Loan Mortgage Comaration (also
known as The Morgage Corporation) created by Title I of the Emergency Homa Finance Act of
1870, and any successors 10 such corporations.

Section 1.31 “Fiscal Year” shall mean the twehve {12) month fiscal accounting and
reporting period of the Associahon selected from time to ime by the Board.

Section 1.32 “FNMA" shall mean the Federal Nationa! Mortgage Association, a
government-sponsored privale corporation established pursuant o Titte VIN of the Housing and
Lirban Development Act of 1968, and any successors o such corporation.

Section 1.33  “GNMA™ shall mean the Govemnment National Morigage Association

admnislered by the Undad States Department of Housing and Urban Development. and any
successors 10 such assoGabon,

Secton 1.34  “Goveming Dociments” shall mean the Declaration, Articles, Bylows, Plat,
and any Rules and Regulations. Any inconsistency among the Govemning Documents chall he
governed pursuant to Section 17,12 below.

Section 135 ldenti HNumber”, pursuant to NRS § 116.110348, shall mean the
number which identifies a Unit or; the Plat.

Sechon 1.36 Jmprovement™ shall mean any structure or appurtenance thereto of gvery
type and kind. whether above or below the land surface, placed i the Properties, including but not
firuled lo Dwellings and other bulldings, walliways, waterways, sprinkier pipes, swanming pools,
spas and other recreabonal facifities, carports, garages. roads, driveways, parking areas, walis,
penmeter walls_ party walts, fences, screening watis, block wals, relaining walis, stairs docks.
landscapmg, antennae. hedges, windbreaks, patio covers, raikngs, plantings, planted trees and
shrubs, poles. sgns, storage areas, exterior aic conditioning and water-solkener fixtures or
equipmnent,

.5.
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Section 1.37  TLol” shall mean the residential real properly of any residential lot to be
owned separately by an Owner, as shown on the Plat (subject to Common Elemenrt easements
over Lots as shown on the Plal, induding, bul wol Emnited 10, Private Streel easemants).
MNotwithstanding the foregoing. in the event thal certain Lots. shown as such on the Plat, are
expressly designaled by Dedarant, in its sole and absolute discretion, by separate Recorded
instrument to constitule Common Elements {(such as, for exarnpie, a common recreational area),
pursuant to Declaranl’s reserved nghts as set forth in Arlicle 14 below, then such specificaly
designated Lats shall nat be Lots for purposes of this Declaration and the other Goveming
Documents, but shail be conclusively deemed a portion of the Common Elements.

Section 1.38  "Manager™ shall mean the Person, if any, whether an employee or
independent contractor, appomted by the Association and delegaled the authority to implement
certain duties, powers or funchons of the Association as further peovided in this Declaration and
in the Bylaws.

Section 1.39 "Member,” "Membership ™ “Member™ shall mean any Person haiding a
membership in the Assocabon, as provided i this Declaration.  "Membership™ shall mean the
properly. voting and other rights and privileges of Members as provided herein, together with the
correlative dubies and obhgahons, induding liablity for Assessments, contained in the Governing
Documents.

Secton 140 “Morlgage,” “Morigagee.” "Morigagor” “Morigage™ shall mean any
unreleased mortgage or deed of st or other similar insinimeant of Record, given voluntarily by an
Cwmrer, encumberning his Urit 1o secure the performance of an obiigation of the payment of a delnt,
wiuch will be released and reconveyed upon the complstion of such performance or payment of
such debl. The tetn "Deed of Trust™ or "Trust Deed™ when used herein shalt be synonymous with
the term "Morigage.” "Morigage”® shiall nol inchude any judgment Ben, mechanic’s ken, ax ken, or
other similarly involuntary ben on or encumbrance of 2 Unit. The term “Mortgages™ shall mean a
Person 10 whom 2 Mortgage 15 made and shall include the beneficiary of a Deed of Trnust.
"Mortgagor™ shall mean a Person who marigages his Uit to another (ie.. the maker of a
Mortgage). ard shall mciude the trustor of a Deed of Trust. “Trustor™ shafl be synonymous with the

term "Mortgagor.” and “Beneficiary™ shafl be synonymous with "Mortgagee ™

Section 141 “MNatice and Hearing™ shall mean written natice and a hearing before the
Board. at which the Owner concerned shall have an opportunity to be heard in person, or by
counsal at Owner's expense, in the manner further provided in the Bylaws.

Secton 1.42 TOfficer” shall mean a duly elected or appointed and current officer of the
Association.

Sechon 1.43  "Original Property™ shall mean that real property described on Exhibi "A"
attached hereto and mcorporated by this relerence berein, which shail be the indtial real property
made subject to this Dedaration, immedialefy upon the Recordation of this Dedaration.

Sechion 1.44  "Owner” shall mean the Person or Persons, including Declarant, holding fee

simpie nterest of Record to any Unit. The term "Owner™ shall inciude sellers under executony
confracts of sale. but shall exclude Mortgagees.

-6-

AA000245



201
0

Y e

LT3
[ X = e |

Section 1.45 T Perimeter Walls” shall mean the walis, initiafly constructed by Dedlarant,
and located generally around the exterior perimeler of the Properties.

Sechon 146 “Person” shall mean a natural indhviduad. a corporation, or any other entity
with the legal nght to hotd fitle 1o real property.

Section1.47  “Plat” shall mean the final plat map of CONCUISTADOR/TOMPIONS - UNIT
1. Recorded on Becember 27, 1999, in Book 92 of Plats, Page 68, a5 said plat map from time to
time may be amended or supplemented of Recond by Dedarant,

Sechon 148 TPavate Streets” shal mean all private streets, rights of way, street scapes,
and vehicutar ingress and egress easements. m the Properties, shown as such on the Piat.

Section 149 “Properbes™ shali mean all of the Oviginal Property described in Exhébit “A "
atitached hereto, logether with such porbons of the Annexabls Area, described in Exhibit "B" hereto,
a5 may hom me [0 e hereafter be amnexed thereto pursuant to Articls 15 of this Declaration.

Sechon 150 Purchaser” shall have that meaning as provided in NRS § 116.110375.

Sechon 151 Record,” "Recorded,” "Fied” or Recondation”™ shall mean. with respect 1o
any document. the recondation of such document in the ofiicial records of the County Recorder of
Clark County, Nevads.

Section152 "Resident” shall meanany Owner, tenant, or other person who is physicalty
resicing in a Unit

Section 1.53 “Rules and Regulations” shall mean the nies ard regulations, if any,
adopted by the Board pursuant to the Declaration and Bylaws. as such Rules and Reguiations from
firme o time may be amended.

Sect:on 1.54  “Siht Visibildy Restriction Area™ shal mean those ameas, postions of which
are or may be located on portions of Commaon Elements and/or Lots, identified on the Piat as "Sight
Visibilty Restncbon Easements.” i which the height of landscaping or other sight restricting
Improvements shall be limited to 24 inches {or as atherwse set forth on the Plat).

Section 153 “Unit” shali mean that residential portion of this Comanunity 10 be separately
owned by each Owner (as shown and separately identified &5 such on the Ptatl), and shafl incdude
such Lot and al Improvements thereon (specibcally inciuding the portion of Perimeter Walls locaied
on orwithin the Unil’s boundaries, pursuant to Section 9.6, beiow). Subject to the foregoing, and
subject to Section 9.5 below, the boundanes of each Unit shali be the property Enes of the Lod, as
shown on the Plal.

Secton 1.56  “Units Thal May Be Created” shall mean the total "not to exceed™ maximum
number of aggregate Unuts within the Original Property and he Annexable Area (which Dedarant
has reserved the nght, m its sole discrebon, to create) {ie., 212 Units).

Secbon 1.57  TVA" shall mean the U.S. Department of Veterans Afters
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Any capralized term nol separately dafined i thés Deciaration shall have the meaning
scnbed thereto in apphcable provrsion of NRS Chapler 116.

ARTICLE 2
OWNERS' PROPERTY RIGHTS

Secen 2.1 Owners’ Easements ol Enjoyment. Each Owner shafl have a nonexchrsive
nght and easerment of iniress ang egress and of use and enyoyment n, 50 and over the Cormenon
Elements, which easement shall be apprtenant fo and shall pass with titte 1o the Owner's Udt,
subgect 10 the [ollowing.

{a) the nght of the Association to reasonably kil the nurmber of guests and
tenants an Dwner or hus tenant may authorize to use the Common Elemnesss;

(b) the nght of the Assodation to establsh unform Rules and Regulations
pertamng 1o the use of the Common Elements;

(c) the nght of the Association in 2ccordance with the Dedlaration, Articies and
Bylaws, with the vote of at least two-thirds (273) of the voting power of the Association and a
maionity of the voling power of the Board, to barmow money for the purpesa of improving or adding
to the Common Elements, and in ad thereof, and further subject to the Mortgagee protaction
provisions of Article 13 of thrs Declaration. to mortgage, pledge, deed in trust, or hypothecate any
or all of its real or personal property as security for mooey bormowed or debls incusted, provided
that the nghts of such Morlgagee shal! be subordinated to the rights of the Owners:

(d) subtect 16 the voting and approval requsrements sl forth in Subsection
2.1{c) above. and the provisions of Articie 13 below. the nght of the Association to dedicats,
release, alienate, transier or grant easements, boenses, penvits and rights of way in all or any
portion of the Common Elements to any public agency, authornity. utsty or other Person for such
purposes and subject 1o such condibons as may be agreed to by the Members;

{e) subjed to the provisions of Article 14 hereol, the right of Declarant and its
sales agents, representiatives and prospective Purchasers, tn the nonexdusive usa of the Common
Elements, without cost for acoess. ingress, agress. use ad enjoyment, in ofder tn show and
dispose of the Properties and/or any other development{s), unti the last Close of Escrow for the
rnarkeling and/or sale of aUnit in the Properties or such other development(s), provided, however,
that such use shall nol unreasonably interfere with Be nghts of enjoymen of the other Owners as
provided herein;

{f) the other easements, and nghts and reservations of Declarant as sed forth
m Article 14 and elsewhere in this Dedlaration;

(g}  the nghtof the Assocation (by action of the Board) to reconstruct, replace
or refinish any Improverent or porbon thereof upon the Common Blements in accordance weith the
ongmal desgn, frush of standad of constructon of such Improvement, or of the generat
improvements within the Properhes, as the case may be; and ff not matenially in acoordance with
such onginal design. finish or standand of construchion only with the vole or written consem of the
Owmers holding seventy-five percent (75%) of the voling power of the Assocation, and the vole
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or writen consent of a magonty of the votmg power of the Board, and the approval of the Eligbte
Holders of fifty-one percent (51%) of the first Mortgages on Units in the Properties;

{h) the nght of the: Association. actimg thwough the Board, to replace destroyed
trees of other vegetation and to plant trees, shrubs and other ground cover upon any portion of the
Common Elements,

(1) the: nghl of the Association, acting through the Board, to place and maintzin
upon the Common Elements such signs as the Board reasonably may deem appropriate for the
identficaton, marketing, advertisement, sale, use and/or regulation of the Propesties o any other
project of Dedarant,

() the nght of the Assoaation, acting hwough the Boand, to uniformiy and
reasonably restnct access 10 and use of porbons of the Common Elerments;

{k) the nght of the Association, acting through the Board, o reasonahly
suspend voting nghts and 10 mpose fmes as Special Assessments, and 1o suspend tha right of 2n
Owner or Resxient to use Comenon Elements. for nonpaymen! of any regular of specis!
Assessment levied by the Associstion against the Ownecs Unit, or if an Owner or Residant is
otherwise in breach of cbiigations imposed undar the Governng Documents; and

(J] the ubligations and covenants of Owners as set forth in Article 9 and
elsewhere n this Declaaton:

(m)  the use restrictions set forth in Article 10 and efsewhere in this Declasation;
and

(n} the easements reserved n Sections 2.2 through 2.7, mdusive, Articie 14,
anidfor any other pravision of this Dedaration.

Section 2.2 Easements fof Parking. Subgect to the parking and vehstudar restictions set
forthy In Secton 10 19 below, the Association. through the Board, s herebry empowered to establish
“parking” and/of “no pariang” areas within the Common Elements, and to establish Rules and
Regulabons goverring such matters, as well as o enforce such parking nides and Bnitsbons by =8
means lawful for such enforcement on public streets, nciuding the removal of any viokating velede
by those so empowered, at the expense of the Owner of the violating vehicle. If any lemporary
guest of recreational parking ts permitted within the Common Elements, such parking shall be
permitted only within any spaces and areas clearly marked or designated by the Board for such
purpase.

Secton 2.3 Easements for Vehicular and Pedestrian Traffic. tn addition 1o the general
easements for use of the Common Elements reserved herein, there shall be reserved o Declaram
and all fuure Owners, and each of their respective agents, emplovees, guests, invilees and
successars, nonexclusive, appurtenant easements for vehétular and pedestrian tafiic over the
private main entry gate areas and all Privale Streets, and any walieays within the Common
Elements, subject to parking pravisions set forth in Section 2.2, above, and the use restrictions set
forth in Articie 10, belcaw.
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and therr respectve officers, managers, employees, agents, contractors, sales representatives.
prospectve purchasers of Units, guests and other invitees, for access. mngress, and egress over.
lo the nght 1o store malenals thereon and to make such other use thereof a5 may be reasonably
necessary or incidental 1o Declarant’s use. development, adveriising, marketing and/or sales
related lo the Properties, or any portions thereof. provided, however, that no such rights or
easements shall be exerased by Declarant in such a manner 25 to interfere urnmeasonably with the
OCCUPANCY, Use, enoyment, of access by any Owner, his Family, gussts, or iwvitees. to or of that
Cwmer's Lot, or the Common Elements. The ezsement created pursuant to this Section 2.4 is
subjec] to He tme limit set forth n Section 14.1(a) below. Withoul kmiting the generafity of the
foregoing, until such tme as the Clase of Escrow of the last Unit in the Properties, Dedarant
reserves the right to control entry gate(s) to the Properties, and neither the Association nor atty one
or more of the Cramers shall at any time, without the pror writien approval of Declammant n it
discrebon. cause any entry gate i the Properties to be cosed during reguiar marketing of sales
hours {induding weekend sales hours) of Declarant, or shall in any other way inpede or hinder
Dedarant's markeling or sales activities.

Sechon 2 5 Easements for Public Sesvice Uise. in addibon to the foregoing easements
over the Common Elements, there shall be and Declarant hereby reserves and covenanmts for el
and all future Owners within the Properties, easements for: {a) placement of any fire hydkants on
portions of certam Lots and/or Common Elements, and other purposes requiarty of noimaity related
therelo; and {b) Counly. state. and federal public services, indluding but not imied to. the rigit of
posial, law enforcernent, and fire protection services and their respective emplayees and agents
fo enter upon any parl of the Common Elements or any Lot for the pumpose of canrying out thesr
officaal duties.

Section 2.5 Easements for Waler ity, and Imiqat in additron
to the foregoing easements, there shall be and Deciarant hereby reserves and covenants for itsed!
ard all future Owners within the Properties, easements for purposes of public and private utilities.,
power, lelephone. cable TV, water, and gas knes and appurtenances (inchding but not Emited 1o,
the nghit of any pubhc or prvale utiity or mastual water and/or sewage distric! of ngress or egress
over the Properties. including portions of Lots, for purposes of reading and maintaining meters, and
using and mamtaming any fire hydrants located on the Properties). Dedlarant further reserves and
covenants for itselfl and the Associabion, and their respective agents, employees and contraciors,
easements over the Common Elements and alil Lots, for the control. erstaifation, maintenance,
reparr and replacement of water and/or sewage knes and systems for wareting or irngation of any
landscaping on. and/or sewage disposal from or tetated to, Common Elements. kn the event that
any ubity exceeds the scope of thus or any other easement reserved in thes Dedaration, and
causes damage lo property, the Owner of such property shall pursue any resuliant claim against
the offending utiity. and not against Declarant or the Association.

Sechon 2.7  Addibonal Reservation of Easements. Declarant hereby reserves for the
benefit of each Owner and hus Unit reciprocal, nonexclusive easements over the adjoining Unit{s}

for the control. mamtenance and repair of the utidiies serving such Owmner's Unit. Declarant further
expressty reserves for the benefit of all of the real property mn the Properties, and for the benefit of
all of the Units, the Associahion and the Owners, reciprocal, nonexciusive easemants over ali Units
and the Common Elernents, for the controd, nstaliation, mamienance and repair of utiiity services
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and drainage faclines senang any porbon of the Properties (which may be located on portions of
Lots, pursuant to the Plat), for drainage of water resultimg from the normal use thereof of of
adnning Units or Common Elements, for the use, maintenance, repair and reptacement of Private
Streets and/or Penmeter Walls {subject lo Section 9.6 below), and for any required customer
service work and/or mamtenance and repair of any Dweling or ogther improvement, whetever
focated in the Propertes, and for compliance with Sight Vissbility Restriction Area maxamum
permuited height requirements.  In the event that any utilily or govermmenta! body exceeds the
scope ot any easement! pertamng o the Properties. and thereby causes boddy injury or damage
to property, the inured or damaged Owner or Resident shall pursue any and all resuttant claims
against the offending utiity, and not against Declarant or the Assocation. ih the event of any menor
encroachment upon e Common Elements or Uini{s). as a result of swhial construction or as a
result of reconstruction, repair, shiftmy. settlernent or movement of any portion of the Properties,
a valid easement for minor encroachment and for the maintenance of the same shall exist so long
as the minor encroachment exrsts. Declammt and each Owmer of 3 Unil on which theme
construcied a Dwelfing along or adiacent to such Unit, shall have an easement appurtanand to such
Urnil. over such property line, to and over the adjacent Unit and/or adjacent Common Elements, for
the purposes of accommodabng any natural movement or settling of any Dweling or other
Impravement localed on such Unil, any encroachmen! of such Imorovemen! due o menor
enguneanng or construction vanances, and any encroachment of eaves, roof overnangs, patio walts
and architectural features comprismg paris of the ongmal construction of such improvernent.
Declarant further reserves (a) a nonexdusive easement on of over the Propetties, and all portions
thereof (including Cormmon Elements and Units), for the benefit of Dedarant and its agents andfor
contractars, for any requred warranty repairs, and (b) a nonexclusive easemerd on and over the
Properves, and all porhons thereof (including Common Elements and Uinits), for the benefil of the
Assocalion, and its agents, contraciors, and/or any other authorized parly. for the mantenance
and/or repanr of any and all landscaping and/or other mpmovements ocated on the Common
Elerments and/or Umits

Section 2 8 Wawer of Use. No Owner may exengt himself from personal abitity for
assessmenls duly ievied by the Associabion, nor release the Unit or other propesty owned by said
Owner from the hens and charges hereofl, by waiver of the use and enjoyment of the Common
Elements or any improvement thereon, or by abandonment of hes Unst or any other property in the
Propertss,

Secton 29  Easement Data. The Recording data for all easemends and koenses
reserved pursuant to the lerms of this Declargtion is the same as the Reconding data for this
Declarahon. The Recording data for any easaments and kcenses created by the Plat is the same
as the Recording data for the Piat.

Section 2.10 Owners’ Right of Ingress and Egress. Eath Owner shadl have an
urwestncled right of ingress and egress to his Unit reasonably over and atross the Common

Elements. wiuch nght shall be appurtenant 1o the Unil, and shall pass with any transfer of title to
the Umt

Sechon 2 11 No Transfer of Interest in Common Elernents. No Owner shall be entitied
o sell, lease, encumber, or otheswise convey {whether voluntaily of involuntarnidy) bis inlerest in
any of the Comimon Elements. except in comunction with conveyance of his Unit. No fransfer of
Commaon Elements, or any interest therein, shall deprive any Unit of ds rights of access. Any
attempted or pumarted transachon w violation of tus provision shall be void and of no eftecl.
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Section 2.12  Yaxes. Each Owner shall execute such instruments ang take such action
as may reasonably be specfied by the Association to oblain separate real estate tax assessmen
of each Unit. If any taxes or assessments of any Owner may. m the opinion of the Association,
become a ien on the Common Elements, or any pan thereof, they mary be paid by the Association
as a Common Expense or paid by the Association and levied against such Owner as a Specal
Assessment.

ARTICLE 2
NAPLES HOMEOWHRERS ASSOCIATION

Section 3.3 Organizabion of Association. The Association is or shall be incorporated
urder the name of NAPLES HOMEOWNERS ASSCCIATION. or simiir hame, as a non-profit
corporabon under NRS §§ 81.410 through 81.540. inclusive. Upon dissolution of the Association,
the assats of the Association shall be disposed of as set forth in the Governing Documents and in
compliance with apphcable Nevada law

Sechon 32  Dubes, Powers and Righls. Duties, powers and nghts of the Association
are those sel forth in thys Declasation, the Articles and Bylaws, together with its general and npliad
powers as a noa-profit corporation, generally to do any and all things that a corporation organized
underthelawsofm-eStaledNevadamthﬁydoMmmywm.mm
for the peace. health, comfort, salety and general welfare of its Members, inciuding arty appkcahie
powers sel forth in NRS § 116.3102, subject only o the Emitations upon the exercise of such
powers as are expressly set forth in the Governing Documents, or in any applicable provision of
NRS Chapter 116. The Association shall make avadable for inspection at its office by any
prospective purchaser of a Unit, any Owner, and the Benahiciafies, insurers and guarantors of the
hrst Martgage on any Umit, during regular business hours and wpon reasonable advance notice,
current copres of the Governing Documents, and a3l other books, records, and financial statements
of the Associabon

Sectiond3  Membership. Each Owner, upon purchasing a Unit, shall automaticatly
become a Member and shall remain a Member untd such time as his ownershin of the Unit ceases.
at which tme tis membership m the Association shafl automatically cease. $emberships shatt not
be assignable, excepl lo the Person to which titie 1o the Unit has been lransferred, and each
Membership shall be appurtenant lo and may not be separated from the fee ownership of such
Unit. Ownershup of such Unit shall be the sole qualification for Membership, and shaB be subject
to the Govemning Documents.

Secton 3.4 Transfer of Membership. The Membership held by any Owner shat not be
translerred. pledged or alienated in any way, except upon the sals or encumbrance of such
Owner's Unnt, and then only to the purchaser or Morigagee of such Unit. Any attempt t0 make a2
prohibited transfer is void, and will not be reflected upon the books and records of the Association.
An Owner who has sold his Unit to a conlract purchaser under an agreement to purchase shall be
entiled to delegate io such contract purchaser said Owner's Membershig rights. Soech delegation
shall be in writing and shali be defivered to the Board before such contract puschaser may vole.
However, the contract seller shall remain kable for a8 changes ard assessments attribetable o his
Unit untd fee title to the Unit sold s transfemmed. If any Owner shotid Fad of refuse to ransfer his
Membership to the purchaser of such Unit upon transfer of fee tie thereto. the Board shall have
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the noht to recond the transfer upon the books of the Assodiation. Unt® satisfactory evidence of
such transfer (which may, but need nut necessarily, be a copy of the Recorded deed of transfier)
first has been presented to the reasonable satisfaction of the Board, the purchaser shall not be
enbtied to vole at meetings of the Associstion, unless the purchaser shall have a vasd proxy from
the seller of said Unit, pursuant to Sechon 4.6, below. The Association may levy a reasonable
transler fee agamst a new Owner and hes Unat (which fee shall be added io the Anmual Assessment
chargeabie to such new Owner) to reimberse the Assocation for the administrative cost of
Iransfermng the Membership to the new Cemer on the records of the Assodiation. The new Owner
shall. if requested by the Board or Manager, imely attend an orientation to the Community and the
Properties, corducted by an Assotaton Officer or Manager, and will be required lo pay amy costs
necessary to obtan entry gate keys andior remote controts, if not obtamed from the pnos Gwner
at Close of Escrow

Section35  Ancies and Bylaws, The purposes and powers of the Association and the
nghts and obhigatons with respect to Owners as Members of the Assocation set forth in this
Breclaration may and shall be amplfied by provisions of the Arlicies and Bylaws, including any
reasonable provisicns with respect to corporate matters; but in the event that anry such provisions
may be. at any ime. inconsistent with any provisions of this Dedaration. the provisions of this
Dedaration shall govern, The Bylaws shad provide:

{a) the number of Chreclors {subjed to Secton 3.6, below) and the titkes of the
Officers;

(by tor etection by the Board of an Association president, ireasurer, secretary
and any ather Officers speafied by the Bylaws;

{c) the quatificabons, powers and duties, tarms of office and mannes of electing
and remowing Directors and Officers. and filling vacancies;

(d) wtich. f any, respeciive powers the Board or Officers iy delegate to other
Persons or to 2 Manager,

(e}  whichofthe Officers may prepare, execide, centify and record amendments
to the Dedaration on behall of the Association:

if) procedural rules for conducting meetings of the Association; and
(g) a method for amending the Bylaws.

Section 36 Board of Dmectors.

(a) The affairs of the Association shall be managed by a Board of not kess than
three (3). nor more than seven {7) Direciors. 2 of whom (other than Directors appointed by
Declarant pursuant to Sechon 3.7 below) must be Members of the Association. In accordance with
the provisions of Sechon 3.7 below, upon the formatron of the Association. Dedlarant shafl appoint
the Board. which shall mutially consist of three (3} Déreciors. The number of Direckars may be
mcreased to five (3) or seven (7) by Declarant (during the Dedarant Control Periad), or by
resoiution of the Board, and Gtherwise may be changed by amendment of the Bylaws_ provided thal
there shall not be less than any mmumum number of Directors nor more than any maxioesm numbes
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of Directors from time to time required by applicable Nevada taw. The Board may act in af
instarces on behall of the Association, except as otherwise may be provided in the g
Dacuments or any applicable provision of NRS Chapter 116 or othes applicable law. The Directors,
mti'ueperfnm:anceufmewduhs.areﬁduciaﬁes.andarereqtﬁedtoexenﬁsemeorﬁmw
reasonable care of directoes of a corporation, subject to the business-pxigment nde.
Notwithstanding the foregoing, the Board may not acl on behalf of the Association to amend
Declaraton, to teminate the Community, or 1o elect Direciors or detemmine thelr quaiications.,
powers and duties or terms of office, provided that the Board may fll vacancies in the Board for the
unexpred portion of any term. Notwithstanding any provision of this Declaration or the Bylaws to
the contrary. the Owners, by a two-thirds vote of all persons present and entitled to vote at any
meeting of the Owners at which a quorum is present, may remove any Director with or without
cause, cther than a Director appointed by Declarant. It a Director is sued for labdity for actions
undefiaken in his role as a Director, the Association shall ndemnify him for kis losses o clams,
and shall undertake 3l costs of defense, unless and until i is proven that the Director acted with
wiliful or wanton misfeasance or with gross negligence.  After such prood, the Association s no
longer hable for the costs of defense. and may recover, from the Directar who so acted, costs
already expended Directors are not personally Eable 1o the victims of crires occumng withen the
Propertes Punitive damages may not be recovered against Declarant or the Association, suhjecs
to applicabile Nevada law. An officer, emplayee, agenl or direcior of a corporate Owner, a trusiee
or designaled beneficiary of a trust that owns a Unil, a pariner of a partnership thal owns a Unit,
or a fiduciary of an estate that owrrs a Unit. may be an Officer or Director. in every event where
the person serving or offenng to serve as an Officer or Director is a record Owner, he shall fie
proof of authonty in the records of the Association. No Diwrecior shall be entitied to delegate his or
her wote on the Board, as a Dhrector, to any other Director or any other Person; and any such
attempled delegation of a Director’s vole shalt be void. Each Direclor shal serve in office untll the
appointment {oF election, as applicable) of hes successor.

(b) The term of office of a Director shall not exceed two {2) years. A Direclor
may be efected to succeed himself, Following the Declarant Controt Penod. elections for Directnrs
{(whose termss are expinng) must be heid at the Annual Meeting, as set forth in Section 4.3 besow.

(e} A quorum s deemed present throughoul any Board meeting if Directors
enhtied to cast fifty percent {50%) of the votes on that Board are present at the beginning of the
meeting

Section 3.7 Declarant’s Controt of the Board. Duiing the penod of Dedlarant's control
("Declarant Control Penod™). as set [orth below. Declarant at any time, with or without cause, may
remove or replace any Direclor apponted by Declarant. Directors appointed by Dedlarant need
notbe Owners  Declarant shall have the right to appoint and remove the Birectors, subject to the
follovang hirmitations.

(a) Mot later than sixty (60) days after conveyance from Dedarant to
Purchasers of twenty-five percent (25%) of the Units That May Be Created, at least one Director
and not less than twenty-five percent (25%) of the total Directors must be elected by Owmers other
than Declarant.

{b) Not tater than sixty (60) days afler conveyance from Declarant to
Purchasers of fifty percent {50%) of the Units That May Be Created, nol dess than one-third of the
tot Direclors must be elected by Owners other than Declarant.
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{c) TheDedarantCanUdPerindshaHternﬁxaiemﬂmearﬁesmt{i)s&ty{ﬁO]
days after conveyance from Dedarant to Purchasers of seventy-five percent {75%) of the Units
That May Be Created, {1} five years after Declarant has ceased (o offer any Units for sale in the
ordinary course of busmess, or (i) five years after any right to annex any portion of the Annexable
Area was [ast exercised pursuant 1o Articke 15 hereof.

Section 3 8 Control of Board by Owners. Subjed to and fokowing the Declarant Control
Penod {a}theOwnerssrulieledaﬁoam&atieas!ﬂme{albimams.w{meeBoaﬂmayfﬁ
vacanoes in its membership (e g.. due 1o death or resignation of a Director), subject to the night
of the Owners o elect a replacement Drector, for the unexpired portion of any term. After the
Deciarant Control Period. all of the Darectors must be Owners, and each Director shall, within thisty
{30} days of hrs appoimiment or elechion, certify in writing that be is an Owner and has read and
reasonably understands the Governing Dacuments and applicable provisions of NRS Chapter 116
1o the best of fus or her abdity. The Board shall elect the Officers, all of whom {after the Declarant
Controi Penod) must be Owners and Direclors. The Owners, upon a two-thirds (2/3) affirmative
vote of all Owners present and entitled to vole at any Cwners' meeting at which a quorum is
presert, may remave any Dwrector(s) wilh or without eause; provided, howeves that any Director(s)
appomted by Declarant may only be rermoved by Declarant.

Secton 39  Ek ton of Directors Mot less than thirty (30) days before the preparation
of a ballat for the electon of Directors, which shali normally be conducted al an Annuat Meeting,
the Association Secretary or other designated Officer shall cause nobce to be given to each Owner
of fus ehgibdity to serve as a Direclor. Each Owner wha is qualified to serve as a Direclor may
have lis name placed on the baliol along with the names of the nominees selected by the Board
or a nommabng cameritlee establistred by the Board. The election of any Director nust be
conducled by secret wntten baliot. The Assaciation Secretary or other designated Officer shag
cause 10 be sent prepad by Umited States mad 1o the mading address of each Unit withen the
Communily or to any other mading address designated mn writing by the Unit Owner, owner, a
secret ballol ard a retun envelope.  Election of Directors must be conducted by secret written
ballot. with the vole publicly counted (which may be done as the meeting progresses).

Secton 3 10 Board Meetings,

(a} A Board meeting mest be held at jeast once every 90 days. Except in an
emerpency, the Secretary or other designated Officer shall, not less than 10 days before the date
of a Board meehing, cause notice of the meeting Lo be given to the Owners. Such notice must be:
(1) sent prepard by United States mad to the maiting address of each Unit of to any other maging
address designated n waling by the Owner; or (2) published in a newsletler or othar simitar
publbcation arculated to each Owner [n an emergency., the Secretary or other designated Offices
shall. if practicable, cause nobce of the meetng to be sent prepaid by United States madl to the
mating address of each Unit. if detvery of the notice in this manner is impraciicable. the notice
miust be hand-dehvered to each Unitwathin the Comrnunity or posted in a promnert place or places
within the Common Elements.

{b) As used in this Section 3.10, "emergency” means any ocoirence of

combination of occurences that: (1) could not have been reasonably foreseen; (2) affects the
health. welfare and safety of the Owners; (3) requeres the immediate altention of, and possible
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action by, the Board, and (4) makes it impracticable to comply with regular notice and/or agenda
PrOVISIONS .

(c) The nclice of the Board meeting must siale the tme and place of the
meeling and include a copy of the agenda for the meeting (or the date on which and the Jocations
where copses of the agenda may be conveniently obtained by Owners). The notice must include
notificanon of the nght of an Owner to: (1) have a copy of the ménites or a summary of the minutes
of the meetng distributed to him upon request (and, if requered by the Boand, upon payinent to the
Associaban of the cost of making the distribution), and (2) speak to the Association or Board,
unless the Board is meetng in Execulive Session.

{d) The agerdda of the Board meeting must comply with the provisions of NRS
§ 116.3108.3. The period required to be devoled to comments by Owness and discussion of those
comments must be scheduled for the beginning of each meeting. tn an emergency. the Board may
take achon on an ilem which is not listed on the agenda a3 an item on which action may be faken,

(e} Al least once every 90 days. the Board shall review at one of ifs meetings:
{1} a current reconcihation of the Qperating Fund {as defined in Section 6.2 below): (2) a cumment
reconctiaton of the Reserve Fund (as defined in Section 6.2 below); (3) the achsal revenues and
expenses for the Reserve Fund. compared to the Reserve Budget for the current year; (4) the
latest account statements prepared by the financial insfituions in which the accounts of the
Assocaton are maintained. (S} an income and expense statemasnt, prepared on at least a quarierty
basis. for the Operating Fund and Reserve Fund; and (6) the cement status OF any ol action or
claim submitted to arhitraton of mediation in which the Association is a party.

{f) The menutes of a Board imeebng nust be made avadable to Owners in
accocdance with NRS § 116.3108.5.

Secton 3 11 Aftendance by Owners a1 Board Mestings: Executive Sessions. Ouners

are entitied to attend any meeting of the Board (except for Executive Sessions) and may speak at
such meeling, provided that the Board may establish reasonable procedures and reasonable
hrmtations on the bme an Owner may speak at such meeting. The penod required to be devoted
to comments by Owners and thscussion of thase comments inust be scheduled for the beginning
of each meeting Owners may not atiend or speak al an Executive Session, undess tha Board
specifically so permits. An "Executive Session” is an executive session of the Board (which may
be a portion of a Board meeting). designated as such by the Board in advance, for the sole purpose
of:

{a) consuting with an atomey for the Assocation on matters retating to
proposcd or pencing iigabhon, if the cotitents of the discussion would othetwise be governed by
the prvilege set forth in NRS §§ 49.035 o 49.115, inclusive; or

{b) discussing Association personne! matiers of a sensitive nature: or

{c) discussing any violation ("Alleged Violation™) of the Govermng Docusments
{mcluding, without finutation. the failure to pay an Assessment) afleged to have been committed by
an Cwner ("involved Owner™) (pvovided that the Involved Owner shail be entitied 1o request in
writing thal such heanng be conducted by the Board in open meeting, and provided further that the
Invoived Owner may attend such hearing and testify conceming the Alleged Violation, but may be
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excluded by the Board fiom any other porhon of such hearing. including, without kmitation, the
Board's deliberation).

No other matter may be discussed in Executive Session. Any matter discussed in
ExemuveSessmnmustbegeneraﬂydesamedmﬂmnmesdﬂandmmg provided that
the Board shall mantain detailed minutes of the discussion of any Alleged Violation, and, upon
request. shall provide a copy of said detailed minutes to the Involved Owner or his designated

representative,

ARTICLE 4
YOTIRG RIGHTS

Sechon 41 Owners' Vobng Rights. Sublject to the following provisions of this Section
4.1, and to Secton 4 6 below, each Member shalt be entitied to cast one (1) vote for each Unit
owned. Inthe event that more than one Person holds fee titie 1o a Unit "oo-owners™), aff such co-
owriers shall be one Member and may attend any meeting of the Assocation, but only one such
co-owner shall be enlitied to exercise the vote to which the Unil is enlitled. Such co-owners may
from hime to time all designate In writng one of thewr number to vote. Fractionat votes shall not be
slliowed. Where nc voting co-owner s designated, or d such designation has baen revoked, the
vote for such Unit shall be exercrsed as the majority of the co-cwniers of the Unit mutually agree.
Noualeshaub-ecastfurmyUnﬂwha*eﬂwemmﬂhpersmmhymmﬁrgﬂe
majority mierests in such Unit cannot agree Lo saxd vote or other action. The nanvoling co-owners
shall be joinlly and severally responsible for afl of the obligations impased upon the jointly owned
Lirit and shall be entitied to all other benefits of ownership. Al agreements and determinations
lawfullty made by the Assocation in accordance with the voting percertages established herein, or
in the Bylaws, shall be deemed D be binding on ail Owners, texr successors and assigns.
Notwithstanding the foregomg. the voting nights of an Owmer shall be automatically suspended
dunng any tme penod that Annual Assessments or ay Specia Assessment levied against such
Owner are delmguent

Sechon 4.2 Transfer of Volmg Rights The nght to vote may not be severed or
separaled from any Unit. and any sale. transfer or conveyance of fee irderest in any Unit 1o a new
Owmer shall operale to transfer the appurtenant Membership and voling fights without the
requirement of any express reference thereto. Each Owner shall, within ten {10) days of any sale,
ransfer of conveyance of a fea interest in the Owner's Unit. notify the Association in writing of such
sale, transfer or conveyance, with the name and address of the transleree, the nature of the
transfer and the Linit irvoived, and such other ifflomation relative to the transfer and the transfesee
as the BoardmyreasmabfyrequesLmshaEdelwertuﬁEAssmahmamwdﬂle Recorded
deed therefor.

Secion 4.3 Meetings of the Membership. Meetings of the Assaciaion must be hedd 2t
least once each year, or as otherwise may be requred by applicsble taw. The annual Association
meeting shall be held on a recurring anniversary basis, and shall be referred o as the “Anmua!
Meetmg ™ The busmess conducled at each such Annual Meeting shall inchede the election of
Directors whose terms are then expiring. If the Members have not held a mesting for one (1) year,
ammdmwmmmnmmummwwmmmmm1mm
A special meebng of the Association Membership may be caled at any reasonable time 2nd place
by wniten request of* (a} the Assodiation President, (b) a majority of the Directors, or (¢) Members

-7 -

AA000256



represenbing at least ten pemenlﬂﬂ%]nﬂhevmhgpmdhehssodaﬁm.aasuﬂmsem
be required by applicable law Nobee of specal meetngs shall be given by the Secretary of the
Assongbon n the form and mannes provided in Section 4.4, betow.

Sechond 4 MeetnqgNotices; Agendas; Minutes. Meetings of the Members shaibe held
|nﬁmﬁupemesma:mmuﬂwrmmemﬂbcaﬁonneampmﬁeswmmm

as may be designaled in the notice of the meeting.

{a) Not less than ten {10) nor more than sndy (60) days in advance of any
meeting. the Assocation Secretary shall cause notice to be hand delivered or sent postage prepaid
by Uniled States maid 1o the mailing address of each Unit or fo any other mading address
designated in wnling by any Owner. The meeting notice must stste the tme and place of the
meeting and nclude a copy of the agenda for the meeting. The notice must include notification of
the nght ot an Cwner to have a copy of the minutes or a summary of the minutes of the meeting
distnbuted to him upon request, i the Owner pays the Association the cost of making the
distnbution, and speak to the Association or Boand (uniess the Baard is meeting in Executive
Sessicn}

b} The meeting agenda musl consist of:

tr) a clear and complete statement of the topics scheduled to be
considered dunng the meeting, incuding. without kmitation, any proposed amendment to any of
the Goverming Dotumwents, any fees or assessments (o be imposed of increased by the
Assocation, any budgetary changes, and/or ary proposal to remove an Officer or Director and

{n} a list describing the items on which action may be taken, and
dearly dencting that achion may be taken on those dems ("Agenda ltems”); and

(in) a penod devoled to comments by Owners and discussion of such
comments, provided that. except in emergencies, no acton may be tzken upon a mater r@ised
dunng this commert and discussion period unless the matter is an Agenda ftem. {f the matter is
not an Agenda ltem, i shall be 1abled at the curent meeting, and specifically included as an
Agenda ltern for discussion and consideration at the next foliowing meeting, at which time, action
may be taken thereon.

{c} In an “emergency” (as said lemm is defined in Section 3.10{b). above,
Members may take achon on an item which is not listed on the agenda as an tem on which action
may be taken

{d} if the Association adopls a policy mposing a fine on 2n Owner for the
violabon of a provision of the Governing Documnents. the Board sha% prepare and cause to be
hand-delivered or sent prepaid by Unded Siates mail to the maiting address of each Undt or to any
otner mailing address designated in wribng bry the Owner thereof, a specific schedule of fines that
may be rmposed for those particular violations, at least thirty (30) days pnor ta any attempted
enforcement, and otherwise subjed to Section 17.1. below.

(e} Not more than thety (30) days after any meeting, the Board shall causa the
minules or a summary of the mmutes of the meeting 1o be made avaitable to the Qemers. A copy
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of the mmutes orasummaryofmemhutesnustbepmvidedaDanyounerMmpayslhc
Association the cost of providing the copy.

Secton 45 Record Date. The Board shall have the power to fix in advance a date as
arecurddatefmmepmpaseafﬁetﬁmnmgumbersmﬁﬂedbmﬁmdmmmmwnm&g
or lo be furmished with any Budget or olher mformation or materiat, or in order to make 2
determunation of Members for any purpace. Notwithstanding any provisions hereof 1o the corirary,
HEMmbemnfmmrdmmymmdateshﬂbedEﬁnedﬂeuﬁmanmsumm.
vole, meeting. furmishing of information or material or other purpose and for any suppiementary
natice. or nformation or material with respect to the same matter and for an adjosmment of the
same meeting. A record date shali not be more than sixty (60) days nor less than ten (10) days
pwtnMdatemmmthmmmmmamawm
expected ta be taken or o occur,

Sechon 4.6 Proxies. Every Member entitled 1o attend, vote 31, or exercise consents with
respect to, any meeting of the Members. may do so either in person. or by a representative, known
as a proxy, duly authonzed by an instrument in writing. Rted with the Board prior to the meeting to
which the proxy is applicable. A Member may give a proxy only lo 2 member of his immediate
Family. a Resrdent tenant, or ancther Member. No proxy shall be vakid after the condusion of the
meeting (including conbnuation of such meeting) for which the proxy was executed. Such NOWETS
of desgnaton and revocabon may be exercsed by the legal guardian of any Member or by his
conservator, or in the case of a minor having no guardian, by the parent legally entitied lo
permanent custody. of dunng the adminstration of any Member's estate where the interest in the
Umit 15 subject Lo admevisiration in the estate, by such Member's executor or agiministrator. Any
form of proxy or wntten baliot shall afford an opportunity therein to spetify a choice between
approvai and disapproval of each matter or group of retated matters ntended, at the time the
writen ballot or proxy s disinbuted, 1o be acted upon at the meetmg for which the proxy or writien
baliot 1s soliated. and shall provide. subject (o reasonably specified condiions, that where the
person schated spealies 3 ¢haece with respect ta any such matter, the vote shall be cast in
atcodance with such specfication. Uniess applicable Nevada law provides otherwisa, a proxy is
voud of {a} 1t s nol dated or purports 1o be revocable without notice; (b) it does not designate the
voles that must be cast on behalf of the Member who executed the praxy; or {c) the holder of the
proxy does not disclose at the begawung of the meeting (for which the proxy is executed) the
number of proxies pursuant 1o which the proxy holder will be casting voles and the voling
instruchions recerved for each proxy if and for sa long as prohitvted by Nevada law, a vote may not
be cast pursuant to a proxy for the election of a Director.

Sectond4 7  Quorums. The presence at any meeting of Members who hold voles equal
to twenty percent (20%) of the lotal voting power of the Assecation, in person or by proxy, shafl
tonsbiute a guorum for considerabon of that matter. The Mesbers presend at a duly called
meeting at which a quonsm 15 present may continue to do business untl adioumment,
mhmmsiandingttrevnmfawaldmghmwmmﬁmaqmn.immm
other than adjournment 1s appraved by at least a majority of the Members required tn constihie
aquorum, uniess a greater vole s required by applicable law or by this Declaration. H any meeting
cannol be held because a quorum is not present, the Members present, either in person of by
proxy. may. except as otherwise provided by law. adioumn the meeting to a Bme not less than five
[S}daysnmmeﬂunmuny{aﬂ}daysﬁuntrethﬂﬂmmwmwasmd.aludﬁm
remwenedmeehngthemﬂrumeqtﬁrmtshaabemem,hpasmubymm.
of the Members entitied to vate at leas! twenty percent (20%) of the tofad vodes of the Association.
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Notwithstanding the presence of a sufficient number of Owmers o constitute a quorum, certan
matters. cluding, wathout kmdtation, amendment to this Declaration, require a higher percentage
(e g . 67%) of voles of the tolal vating Membership, as set forth in this Declaration.

Sectwin 4 8 Acbons If a quorum & present, the affemabive vole on any matier of the
maonty of the voles represenled at the meeting (or, in the case of elections in which there are
more than two (2) candudates, a plurahty of the votes cast) shalt be the act of the Members, uness
the vote of a greater number is required by law or by this Dedaration.

Secion4 9 Action By Wiitten Consent, Without Meeting. Any action which may be
taken at any reguiar or special meeting of the Members may be taken without a meeting and
without pnor nohice, if authorzed by a written consent sefting forth the action so taken, signed by
Members having not less than the minimem number of votes that would be necessary o authorize
Or take such action al a meeting at which all Members were present and voled, and fted with the
Associabon Secretary. prowded, however, that Dwectors may hot be elected by walten consent
except by unammous watten consent of afl Members. Any Maember giving a written consent, or
such Members proxy holder. may reveke any such coasent by a writing received by the
Association pnor 10 the kme that written consents of the number of Members required to authorize
the propased action have been Rled with the Association Secretary, but may not do so therealler,
Such revocabtion shall be effective upon ds receipt by the Assocabion Secretary. Undess the
consents of all Members have been solicited in writing and bave been recetved, prompt notice shall
be given, in the manner as for regular meetings of Members, 10 those Members who have not
consented in wnting, of the takng of any Assodation action approved by Members without a
meebng  Such nobce shall be given at least ten {10) days before the consummation of the achion
authonzed by such approval with respect to the followding:

{a) approval of any reocganization of the Assocstion;

{b} 3 proposal to approve a contract or other ansaction between the
Assotiation and one or more Diectors, of any corporasion, fern or association inwhich one or more
Directors has a matenal fimanast nterest, of

(c} approval reguened by law for the indernnificabon of any person,

Section 4 10 Adioumed Meetngs and Notice Thereof. Any Members' meeting, reguiar
or speaal, whether or not a quorum s present, may be adjoumed from Bme 1o tma by a vote of
a majonty of the Members present etther i person or by proxy thereat, but in the absence of
quorum, no other busmess may be transacted at any such meeting except as provided in Section
4.9. When any Members' meelng, either reguiar or special, is adiourned for seven (7) days or
less. the bme and place of the reconvened meeting shall be announced at the mesting at which
the adjournment 1s taken. When any Members’ meeting, either reqular or spedial, is adjourned for
more than seven (7} days. nohce of the reconvened meeting shall be given tu each Member as in
the case of an onginai meeting. Except as aforesaid, it shall not be necessary Io give any notice
of an adipunment or of the business to be transacted al 2 reconvened meeting, and at the
reconvened meetng the Members may transact any business that might have been transacted at
the origingl meahng.
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ARTICLE S

FUNCTIONS OF ASSOCIATION

Sechon 5 1 Powers and Duties. The Association shall have a4 of the powers of a
Nevada nonprofit corporation, subject only 1o such limitations. if any, upon the exercise of such
powers as are expressly set forth n the Declaration, Articies and Bylaws. The Association shal
have the power to perform any and all lawful acts which may be necessary or proper for, of
tncxdental to. the exerase of any of the express powers of the Association. The Association's
olrigaltions to mantain the Common Elements shall commence o the date Annual Assessments
commaznce on Linits; untd commencement of Annual Assessments. the Common Elements shall
be mantamed by Declarani. at Declarant’s expense. Without i any way kméting the generality of
the foregoing provisions, the Association may act through the Board, and shall have:

(a} Assessments. The powerand duty inlevy assessments against the Owners
of Units, and to enforce payment of such assessments in accordance with the provisions of Articie
& herec!

(b} Repar and Maintenance of Common Elements, The power and duty to

pami. plani. mantan and repair in a neat and attrachve congition, n accondance with standards
adopted by the ARC. all Common Elaments and any Improvements thereon. and to pay for utilities,
gardemng. [andscamng, and other necessary services for the Common Elements. ' '
the foregaing. the Assocation shall have no responsshality 1o provide any of the services refered
to In this subsection 5 1(b) with respect te any impravement which is accepted for maintenance by
any state, local or municipal governmental agency or public entity. Such responsiiity shall be that
respectively of the applicable agency or pubhc entity.

{C) Removal of Graffti. The power and duty 10 remove oF paint over any graffiti
from or on Extenor Walis, pursuant and subject to Section 9.6. beiow.

(d) Taxes. Thepmeramuutytopayaﬂtamsamasmmislewedm
the Commaon Elemenis and all taxes and assessments payable by the Association,

(&) Utiity Services. The power and duty to obtam, for the benefit of the
Common Elements, any aecessary cormonly melered water, gas and electiic sernces (of other
similar sanvices), and/for refuse collechion, and the power but not the duty to provide for afl refuse
collection and cable or master lstevision service, if any, for all or portions of the Properbes.

(f} Easements and Rights-of-Way. The power but not the duty to grant and
convey 10 any Person, (1) easements, kcenses and rights-of-way in, oh, over of under the Common
Elements, and (n) with the consent of sevenly-five percent {75%) of the voling power of the
Association, fee title to parcets or strips of tand which comprise a portion of the Cornmon Elements,
for the purpase of constructing, erecting, operating or maintamning thereon, thenein and thereunder:
(A) roads, streets. walks, dnveways, and slope areas: (B) overhead or underground bnes, cables,
wires, conduils. or other dewices for the transmission of electricity for kghling, heating, power,
television, telephone and other simitar purposes: (C) sewers, storm and waler draing and DIpes,
waler systems. spnnkiing systems, water, heating and gas lines of pipes: and, (D} any similas
public of quasr-pubic improvements or faalities.
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9} Manager. mm.s@wm&ms.ﬁ.bﬂw.mmmmm
employ or contract with a professional Manager to perform all or any part of the duties and
responsibiliies of the Assocation, and the power but nol the duty 10 delegate powess 1o
committees, Officers and employees of the Association, Any such management agreement, or any
agreement providing for services by Dedlarant to the Association, shafl be for 2 term not in excess
af one (1) year, subject to cancellation by the Association for cause at arry fime upon not tess than
thirty (30} days writen nctice, and withoul cause (and withoul penalty or the payment of a
lerminaton fee) at any ime upon ninety (90} days written notice.

(h}  Rights of Entry and Enforcement. The power but not the duty, after Notice
and Heanng (except in the event of emergency which poses an amwmenent threat to bealth or
substantial damage lo property. in which event, Nobice and Hearing shali nol be required), to enter
upor any area of a Unit. without being liable to any Owmer, except for damage caused by the
Association entenng or acting in bad faith, for the purpose of enforong by peacefid means the
provisions of this Dectarahm.mforﬁvepuzpmedmahta&ﬁmgurmpa&hgmyaﬂmiﬂmaw
reason whalsoever the Qwaer thereof fais to maintain and repair such area as required by this
Dedarston. Mmsﬁnfanysuchmnmrmwmasdesuibedmmemmm
{including all amounts due for such work, and the costs and expenses of collection) shall be
assessed aganst such Owner as a Speciat Assessment, and. if not paid timely when due, shall
consttule an unpad or dehinquent assessment pursuant o Artcle 7, below. The responsble
Owrer shall pay promptly ait amounts due for such work, and the costs and expenses of colaction.
Unle*ssﬂ':ereexnstsanemergmcy.Ihereshaﬁbemenh*yhloa[hve&;gvﬁmmmm
of the Owner thereo! Asty damage caused by an entry upon any Unit shall be repaired by the
enteang party Sulbyect to Section 5 3. below, the Association may also commence and maintasn
actions and suils 1o restrain and enjon any breach or threatened breach of the Dedaration and to
enforce., by mandatory injunctions or otherwise, 2l of the provisions of the Declaration, and, if such
action pertaining to the Declarabon is brought by the Association, the prevailing party shall be
entitled !o reasonable attorneys’ fees and costs to be fixed by the court,

(1} Olher Sefvices. The power and duty to maintain the integrity of the
CommonElemenuandmwovidesudmﬂmfs&msasmbenecesmmmmmmﬂ
the Associalron’s obhgaticns and business under the lerms of this Deciaration fo enhance the
enoymenl, or to ‘aalitate the use. by the Membess, of the Common Elements.

{t Emplovees, Agents and Consultants. The power but not the duty, if deemed

appropnate by the Board to hre and discharge employees and agents and to retain and pay for
legal. accounting and other sernces as may be necessary or desirable in connection with the
periormance of any dulies or exercse of any powers of the Associabon under this Declarztion.

k) - Acquinng Property and Construction on Common Elements. The power but

nat the duty, by achon of the Board, 10 aoguire property or inlerests in property for the common
benefit of Owners. mcluding Improvemnents and personal property. The power but not the duty, by
action of the Board. 1o construct new Improvements or additions to the Common Elements, or
demoish existing improvements {other than maintenance or repairs to existing Improvements).

{n Contracts. The power, but not the duty. 1o enter mio contracts with Owners
tc provde services of to mantain and repair Improvemenis within the Properties which the
Associaton 1s nol othenmse required to maintain pursuant to this Declaration, and the power, b
not the duty. to comtract with third parbies for such services. Any such contrac! or service
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agregmeant must, however, provide for payment to the Association of the cost of providing such
senice of mantenance.

(m) Records and Acoounting - The power and the duty to keep, or cause to be
kelemeandmnedhmksarmmdammtal&esdemwemdm

Asspaation in accardance with generally accepted accounting principles. Financial statements for
the Association shall be regularty prepared and distributed to all Members as follows:

{i) Proforma operating statements (Budgets), Reserve Budgets, and
Reserve Sludwes shall be distributed pursuant to Section 6.4, betow:

(ii) Revewed or audited Financial Statements (consisting of a
reasonably delaled stalement of revenues and expenses of the Assodiation for each Fiscal Year,
and a balance sheet showing the assets (inctuding, but no! Ermited ko, Association Reserve Funds)
and tabihbes of the Assoaation as at the end of each Fiscal Year) and a statement of cash fiow
for the Fiscat Year, shall be distribuled within one hundred twenty (120) days after the close of
each Fiscal Year.

{n) Mamtenance of Other Aregs. The power but nol the duty to maintain and

reparr slopes, parkways, enlry structures and Community siqns identifying the Properties, 1o the
exiert deemed advisable by the Board.

(o) Use Restinctions. The power and the duty to enforce use restrictions
pertaining to the Propertes

ip} insurances. The power and the duty 10 cause to be obtained and
mamntained the snsurance coverages pursuant to Article 12, below,

{q) Licenses and Permils. The power and the duty to oblain from applicable

governmental authonty any and &l licenses and pemmits reasonably necessary to camy out
Asspoation functions hereunder.

Secton 5.2 Rules and Regulatioas. The Board shall be empowered o adopl. amend,
repeal. and/or enforce reasonable and uniformly applied Rules and Regulations, which shaldl not
dscrimenate among Members, for the use and octupancy of the Properties, as folows:

(2) General. A copy of the Rules and Regulations, as from tme 10 ime may
be adopted. amended or repeaied. shafl be posted in a conspicumes place in the Common
Elements and/or shall be mailed or otherwise delivered to each Member. Upon such ma#ing,
delivery or pasting. the Rules and Regulations shall have the same force and effect as i they were
setI'orhhereinandshaﬂbebindhgonauPersmshav&\gwhtaesth.wmakmanymedmy
panaf.MPW.WMUMW:M.W.HMMMWRWE
shall be enforcegable only to the exient that they are consistent with the other Goveming
Documernits. if any Person has actual knowledge of any of the Rules and Reguiations. such Rutes
and Regulatons shall be enlorceable against such Persom, whether or not a Membes, as though
notice of such Rules and Requiations had been given pursuant to this Section 5.2 The Rudes and
Regulatons may not be used [0 amend any of the other Governing Documents.
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(b) Lrnitations. The Rules and Reguiations meest be:
{ reasonahbly related o the purpose for which adoptad:

(w) sufhciently explicit in thedr prohibition, direction, or Emétation, so
as to reasonably nform an Owner or Residenl, or tenamt or guesi thereof, of any action or oméssion
required for compliance;

(i) 2dopted without intent to evade any obligation of the Association;

(iv) consistent with the other Governing Documents (and must not
asbitranly restrict conduct. or require the construction of any capilat improvement by an Owner if
not so requered by the other Govemning Documents);

(v) uiformly enforced under the same or similar Gircumstances
aganst all Owners; provided that any particular ruke not 50 uniformiy enfonced may not ba enforced
against any Owner (except as. and 1o the exdent, if any. such enforoement may be permitted from
time t0 ime: by applicable taw); and

(vi) duly adopted and distributed @ the Owners at least thirty (30)
days pnor to any attempted enforcement.

Section 5.3  Procepdings. The Association, acling through the Board, shall have the
power and the duty to reasonably defend the Association (and, in connection therewith, to raise
counlerclaims) in any pending or polential [awsuit, arbitration, medistion or govemnmmental
proceeding (collectivety hereinafler referred to as a "Proceeding™). The Association, acting through
the Board, shafl have the power, but nol the duty. to reasonably institute, prosecuts. maindain
and/or miervene n a Proceeding, inits own name. but only on malters affecting or pestaining to this
DedaaMnmﬂmCmmElmmBaﬂasmwhimmAsmdaﬁmhammhmm
and any exercise of such power shafl be subject in full compiiance with the folowing provisions:

{(a) Any Proceeding commenced by the Assaciation: (i) io enforce the payment
of an assessment or an assessment lien or other ken against an Owner as provided for in this
Declasation. or (i) to otherwise enforce comgiiance with the Governing Documents by, or o obbsn
ntherreheffrmn.awwmmmwmﬂw.w(ﬁ]mmmmy
matter which imminently and substantially threatens 28 of the health, safety and welfare of the
Owners, or (w) against a suppher. vendar, contractor or provider of services, parsuan to a contract
or purchase order with the Assodiation and in the osdinary course of business, or {v) for money
damages wheremn the total amount in controversy for 3% mattars arising in connection with the
acpon s nol kkely to exceed Ten Thousand Doltars ($10,000.00) in the aggregats; shafl be referred
1o herem as an "Operational Proceeding.™ The Board from time to ima may caurse an Operationa
Proceeding to be reasonably commenced and prosecuted. without the need for further
authotizaton.

(b}  Any and a2 pending or potential Proceedings other than Operationat
Proceadings shall be referred to herein as a "Non-Operational Controversy™ or "Non-Operational
Controversies.” To protect the Association and the Ovmers from being subjacted to potentialy
castly or prolonged Non-Operational Controversies without full disclosure, analysis and consent,
to protect the Board and mdividual Directors from any charges of neggence, breach of fiduciary
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duty. conflict of interesi or acting in excess of their authority or i a manner not in the best interests
of the Assoaation and the Owners; and to ensure voluntary and well-informed consent and deas
and express authorization by the Owners, strict compliiance with afl of the folowing provisions of
this Section 5 3 shal! be mandatory with regard to any and 2 Non-Operationa! Controversies
commenced, inshtuted or mamtaned by the Board:

() The Board sha# firsl endeavor to resolve any Non-Operational
Controversy by good faith negotiations with the adverse party or paries. In the event that such
good faith negouations fail 1o reasonably resolve the Non-Operational Contraversy. the Board shall
then endeavor in gocd faith to resolve such Non-Operationat Controversy by mediation, provided
that the Board shall not incur iability for or spend more than Five Thousand Doftars ($5,000.00) in
connechon therewth (provided that, if more than $aud stan s reasonably required inconnection with
suchmediation, then the Board shall be requined first to reasonably seek approval of a majority of
the voling power of the Members for such additional amount for mediation before proceeding 1o
artstration or iigation). In the event that the adverse parly or parties refuse mediation, or if such
gooc faith mediation stll fails lo reasonably resolve the Non-Operational Controversy, the Board
shail not be authanzed to commence, institute or maintain any arhitration or Etigation of such Non-
Operational Controversy until the Board has fully complied with the foliowing procedures:

(1) The Board shall st nvestigate the legad merit, feasibdity and
expense of prosecuting the Non-Operational Conlroversy, by obtaining the written opinion of a
hornsed Nevada attomey regularly residing in Clark County, Nevada, with a Martindate-Hubbel]
rating of “av”™, expressly stating that such altorney has reviewed the underdying facts and data in
sufficient, venfiable detal to render the opirdon, and expressly opining that the Association has 2
substantal ikelihood of prevailing on the metits with regard to the Non-Operationa! Controversy,
withcut substanbal kehihood of sncumng any material kability with respect to any counterclzim
which may be asserted aganst the Assocation. The Board shall be aufiorized o spend up to an
aggregate of Five Thousand Dollars (§5.000.00) to obtain such legal opinion, including afl amounts
paid fo said atiorey therefor, and all amounts paid to any consuitants, contractors and/or experts
prepanng or processing repodts and/or miormation in connection therewith. The Board may
increase said $5.000.00 kot with the: express consent of more than ity percent {50%) of afi of the
Members cf the Assocabon, al a special meeting called for such purpose.

(2} Said attomey opirdon latter shall also contain the attomey's
best good faith estimate of the aggregate maximum “not-to-exceed™ amount of fegal fees and
costs. nduding, without limilaton., court costs. costs of investigation and all further reports or
stucies. costs of court reporters and transcripts, and costs of expert wiinesses and forensic
specalists (all collectively, "Cluoted Liigation Costs™) which are reasonahbly expected to be incisned
for prosecubon o completion (including appeal} of the Non-Operational Controversy. Said opirion
letier shall alsa include a draft af any proposed fee agreement with such attomney. Ifthe attomey’s
proposed lee amangement is contingent, the Board shal nevertheless obtain the Quoted Litigation
Costs with respect 1o all costs ather than legal fees, and sha®! aiso obtamn a writlen draft of the
attomey's proposed contingent fee agreement. (Such written lega! opénion, mcluding the Quoted
Libgaton Costs. ana atso mciuding any proposed fee agreement, contingent oF non-contingent, are
coliectively referred to heren as the “Attorney Lether™).

(3) Upon recesplt and review of the Attorney Letter, if two-thinds
{2/3) or more of the Board affitmatively vate to proceed with the esstiution or prosecution of, andlor
smiervention in. the Non-Operabonal Controversy, the Board theveupon shall duly notice and cali
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a specal meeting of the Members. The written notice o each Member of the Association shall
mclude a copy of the Attorney Letter, including the Quoted Litigation Costs and any proposed fee
agregment, contingent or non-contingent, \ogether with a wiitten report ("Special Assessment
Reput”) prepared by the Board: (A} itemizing the amount necessaly o be assessed 1o each
Member ("Special Litigation Assessment™}, on a monthiy basis, t0 fund the Quoted Litiration Costs,
and (B) specifying the probable duration and aggregate amound of such Spedial Litigation
Assessment. Al said special meeting, folowing review of the Attomey Letter, Quoted Litigation
Costs. and the Special Assessment Report, and ful and frank discussion thereof, inchxbng
balancing the desirability of instituting, prosecuting andfor intervening in the Non-Operationad
Controversy against the deswabiiity of accepting any setlernent proposals from the adversary party
or parties, the Board shall call for a vote of the Members, whereupon: (x} i nol more than fifty
percent (50%) of the lotal voting power of the Association votes i favor of pursuing such Non-
Opermtional Controversy and levying the Special Litigation Assessment, then the Non-Opearationa)
Controversy shall not be pursued further, but (y) if more than ffty peroent (50%) of the total vobing
power of the Assocabon (ie.. more than fifty percent (50%) of all of the Members of the
Association) affirmativety vote in favor of pursuing such Non-Operational Controversy, and in favor
of levying a Speaial Libgation Assessment on the Mesnbers in the amownits and for the duration sed
forthin the Speoal Assessment Report, then the Board shall be authosized to proceed 1o institute,
prosecule, arnd/or mtenvene n the Non-Operational Controvaruy. In such event, the Board shal
wngage the atiomey who gave the opmion and quote set forth in the Attomey Lefter, which
=ngagement shall be expressly subyact tothe Altomey Letter. The terms of such engagement shalt
require (1} that sad attomey shall be responsible for af atiomeys' fees and costs and expenses
whatsoever 11 excess of one hundred twenty percent (120% ) of the Quoted Liigation Costs, and
(1} thal said attomey shall prosmade, and the Board shall distribute to the Members, not less
frequently than quarterly. a written update of the progress and cument staius of, and the attomey’s
consdered prognosss for, the Mon-Operational Controversy, including any offers of settiement
ard/or sefflerment prospects. 1ogether with an flemized summarny of altorneys fees and costs
incumed to date in cannection therewath.

{4) Inthe event of ary bona fide settiernent offer from the adverse
party or parties m the Non-Operational Controversy, if the Association's attomey advises the Board
that acceptance of the settlermnent offer would be reasonabie under the circumstances. or would be
in the bestinlerests of the Assoaation, or that said altomey no longer befieves that the Association
15 assured of a subslanbal kkekhaod of prevailing on the mesits without prospect of material iabety
on any counterciam, then the Board shalf have the authority 10 accept such settiernent offer. in
ali other cases. the Board shall submit any setbement offer o the Owners, who shall have the right
lo acoept any such settlement offer upon 2 magority vote of alt of the Members of the Association,

{c}) In nO event shall any Association Reserve Fund be used as the source of
fundstoinstitute, prosecute. maintain andfor intervene in any Proceeding (including, bul not kmited
to, any Non-Operational Controversy). Association Reserve Funds, pursuant tn Section 6.3, below.,
are to be used only for the spacfied replacements, painting and repairs of Comion Elements, and
for no other purpase whatsoever,

() Any pravision in this Declaration notwithstanding: {i) other than as set forth
m s Section 3.3, the Assodation shall have no power whatsoever to institute, prosecise,
mamntain. or intervene in any Proceeding. (F) any institution, prosecution. or maintenance of, or
intervention in. & Proceeding by the Board without first stnciy complying with, and thereafter
continung to comply with, each of the provisions of this Section 5.3, shall be unauthonized and ultra
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voted Or acted in any manner to violate o avoid the provisions and/or requaements of this
Sedms.atnpemunmuabﬂiwmmehssm&aﬁonﬁwaﬂcoﬂsaﬁiﬂﬁesimmde
the unauthonzed institubon, prosecuton. or makitenance of. of interverrhon in, the Proceeding; and
{m} thrs Secton 5.3 may not be amended of deleted at any time without the express prior writtea
appraval of both (1) Members represerting not less than seventy-five percent (75%) of the tota]
voting power of Associatian, and (2) not less than seventy-five percent (75%) of the total voting
power of the Board of Drectors. and anv purported amendment or detetion of this Section 5.3, or
any portior: hereol, wathout both of such express prior written approvals shall be void.

Section 54  Additional Express Limations on Powers of Assodation. The Assodiation
shall not take any of the following actions exced with the prior vote or writien consent of 2 majority

of the votiing power of the Assocahon:

{(a) Incur aggreqgate expenditures for capital improvements to the Cammon
Etements m any Fiscal Year in excess of five percent (5%) of the budgeted gross expenses of the
Association for that Fiscal Year; or sell, during any Fiscal Year, any property of the Association
having an aggregate far markel value greater than five percent {5%) of the budgeted gross
expenses of the Associabon for thal Fiscal Year

(b} Enter into & contract with a third person wherein the third person will furnish
goods or services for the Associabon for a term longer than one (1) year, except (i) a contract with
a public or private utihty or cable tefevision company, if the rates charged for the materials or
services are regulated by the Nevada Public Service Comnivéssion (providad, however, that the term
of the contract shall not exceed the shortest term for which the supplar wil contract at the
reguiated rate}. or (d) prepad casualty andfor Eabfity insurance policies of no greater than three
{3) years durabon

{c} Pay compensation o any Associgtion Director or Officer for services
performed 1n the conduct of the Assodation’s business; provided, however, that the Board may
cause a Director or Officer to be reimbursed for expenses incurred in carmying on the business of
the Assooation. .

Section5.5  Manager. The Assocation shal have the power 1o emplay or contract with
a Manager, to perform all or any pant of the duties and responsibidities of the Association, subject
to the Governing Documents, for the puspose of operating and maintaining the Propesties, subject
to the following:

(a) Any agreement with a Manager shall be it waiting and sha? be For a tesm
not m excess of one {1) year, subject 1o cancefiation by the Association for cause 5t any tme upon
not less than thaty (30) days written notice, and without cause (and without penalty or the paymant
of a lermination fee} at any trme upon not more than ninety (90} days written notice. In the event
of any explicit conflict between the Goverming Documents and any agreement with a Manager, the
Goverming Documents shall prevail.

{b} The Manager shall possess suffident experience, n the reasonable
judgment of the Board, m managing residenltiad subdivision projects, sindar 1o the Properties, in the
County, and shall be duly kcensed as requived from time 1o time by the appropriate koensing and
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govemnmental authorities (and must have the quakfications. inchuding education and experience.,
whenan-dasqumdfmﬂEiSﬁuancedﬂlerelevmtwﬁﬁmlebyﬂENm&dEm
Division pursuant and subect to the provisions of NRS Chapter 645 and/or NRS §116.3119.3, or
duly exempted pursuant to NRS § 116.3119.4). Any and all employees of the Manager with
responsibilifes to or in connection with the Association and/or the Commurely sha¥t have such
exparnence with regard lo similar projects. (If no Manager meeting the above-stxted quakifications
is avariable. the Board shall retain the most highly qualified management entity avatable, which is
duly kicensed by the appropriate licensing autharities).

{c} No Manager, or any director, officer, shameholder, principal, pasiner, or
empioyee of the Manager. may be a Direcior or Officer of the Association.

{d} Asanmdiﬁmpmmdentmmeermbyd.magﬁememwim.auanager,
ihe Manager (or any replacement Manager) first shall be required, at its expense, to review the
Govensng Documents, Fiat, and any and ali Association Reserve Studies and inspection reports
pertaning 1o the Propettes,

{e} By executron of its agreement with the Association, a Manager sha® be
condusively deemed to have covenanted: (1) in good faith to be bound by, and to Eaithiully perform
all dutes (including. but not imited ta, hdl and faithfid accounting for Y Association furds within
the possession or conlrol of Manager} required of the Manager under the Governing Documents
{and. inthe even! of any imeconcilable contiict between the Goveming Documents and the contract
with the Manager. the Govemning Documents shall prevad); (2) that any penatties, fines or interes!
levied upon the Associaton as the result of Manager's error or omission shall he paid {or
reimbursed (o the Associalion) by the Manager; (3) to comply fully. at ils expanse, with afl
applicable regulabons of the Nevada Real Estate Division; and {4) al Manager's sole expense, 10
promptly tum over, 1o the Board, possession and control of all funds. documents, books, reconds
and reparts pertaining to the Properbes and/or Associalion, and o coordinate and cooperate 0
goad faith with the Board in connection with such tumover, in any event not later than ten {10) days
of exprrabon of terminabion of the Association’s agreement with Manager (provided that, without
limiting #s other remedies, the Association shall be entitied 10 withhold all amounts othenwise due
ta the Manager until such tme as the Manager tumover in good faith has been completed).

{n Upon exprralion or lermination of an agreement with a Manager, a
replacement Manager meeting the above-stated quatifications shall be retained by the Board as
s00n a3 passibie iherealler and a lmited review performed, by quadified Person designated by the
Board. of the books a2nd records of the Association, 1o verify assets.

{q) The Association shafl also maintain and pay for the services of such other
personnel. nduding independent coatractors, as the Board shall daterméne to be necessary or
desirable for the proper management, operation, maintenance, and repair of the Association and
the Propetties, pursuant io the Governing Documents, whether such personnat are furmnished or
employed directly by the Association or by any person with whom or which it contracts. Such other
personnel shall not ail be replaced concurrently, but shak be replaced acconding 10 a "staggered”
schedule, 10 maximize continuity of services to the Association,
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Sectson 56 Inspection of Books and Records.

(a) The Board shadl, upon the written request of any Owner, make avaitable the
books, records and other papers of the AssoGation for review during the regular working hours of

the Association, with the excepton of: (1) personnel records of employees (i any) of the
Assocaton. and (2) records of the Association relating to another Owner.

{b} The Board shall cause o be maintained and made available for review al
the husiness office ol the Association or other suitable location: (1) the iinancial statements of the
Assocation; (2) the Budgets and Reserve Budgets; and (3) Reserve Studies.

{C) The Board shall cause to be provided a copy of any of the reconds required
to be mamtamed pursuant to (a) and (b) above, 1o an Owner or to the Nevada State Ombudsman,
as apphcable. within 14 days after receiving a written request therefor. The Board may charge a
fee to cover the aciual costs of prepasing such copy., but not to exceed 25 cents per page (or such
masamum amount 35 permstted by applicable Nevada faw).

(d) Notethstanding the forenoing, each Director shafl have the unfettered right
at any reasonable tme, and from time to ime, to inspect all such records.

Secion5 7 Contnuing Rights of Declarant. Declarant shall preserve the right, withaut
obhgatron, to enlorce the Govemning Documents (induding, withou! Emitation, the Association's
dubes of mantenance and repair, and Reserve Study and Reserve Fund obligations). Afier the
end of Declarant Control Penod, throughout the ternm of this Declaration, the Board shall deliver to
Declarant notces and mmnutes of all Board meetings and Membership meetings, and Declarant
shall have the nght, without obligabon, to attend such meetings, on a non-voling bases. Dectarant
shall atso recewe nobice of. and have the nght, without obligation, to attend, al inspections of the
Properties or any porbon(s) thereof. The Board shafl atsp, throughout the term of this Dedasation,
deliver to Declarant (without any express o inplied obligation or duly on Declarant's part 1o review
or to do anythmg} all nobices and cortespondence to Owners, all inspection repotts, the Reserve
Studies prepared in accordance with Section 6.3 below, and audited annaal Teports, as requited
in Sechon 5. 1(m), above. Such nobces and information shall be defvered to Declarant at its most
recently deswgnale address.

Sechon 5.8  Comphance with Applicable Laws. The Association shall comply with af
apphicable laws (including, but not kmited i, applicable Eaws prohibiting discrimanation against any
person in the provision of senaces or faciihes in connection with a Dweliing because of a handicap
of such person). The provisions of the Goveming Docusments shall be upheld 2nd enforcezbie o
the maximum extent permssible under apphcable federal or state Law or Cily or County ordinance.
Subject to the foregoing. m the event of imeconcilable condict between applicable law and any
pronasion of the Governing Documents_ the appicable law shall prevadl, and the affected provision
of the Governing Document shall be deemed automatically amended (or deleled) to the ménemum
exient reasonably necessary 10 remove such imeconciable confict. In no event shall the
Associzhion adhere to or enforce any provision of the Goverming Documents which ureconcitably
contravenes apphcable law.
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Section6.1  Personal Oblgation of Assessments. Each Owner of a Unil, by acceptance
of a deed therefor. whether or not 5o expressed in such deed, is deemed o covenant and agree
1o pay ta the Associabon. (3) Annuat Assessments, (b) Special Assessments. and (c) asy Capitai
Assessments, such assessments io be established and coliected as provided in this Dedaration.
All assessments, together with interest thereon, late charges, costs and reasonahle attomeys' fees
for the collection thereol, shall be a change on the Unit and shali be a continuing ken upon the Unit
agawnst which such assessment s made. Each such assessment. togather with interest thereon.
late charges. costs and reasonabie atlomeys' fees, shadl also be the personal obligation of the
Person who was the Owner of such Unit at the time wihen the assessment became dus. This
personal obligation cannot be avoided by abandonment of a Unit or by an offer to waive use of the
Common Elements. The personal obligation only shall not pass o the successocs in title of any
Owner unless expressly assumed Dy such Successors.

Sechont2  Assogation Funds. The Board shall establish at least the koliowing separate
accounts {"Assocabon Funds®) into which shall be deposited 28 monies paid to the Association,
and from whirch disbursements shall be made, as provided berein, in the performance of fisnctions
by the Assocahon under the provisions of this Dedaration. The Association Funds shaXt be
estahblished as trust accounts at a lederally or state msured banking or Savings institution, and shall
inciude . (1) an operating fund ("Operating Fund™) for cument expenses of the Association, and (2)
a reserve fund ("Reserve Fund”) for capital repairs and replacements as set forth m Section 6.3
below, and (3} any other funds which the Board may estabiish, 1o the exient necessary under the
provisions of this Dedlaration  To quadify for higher retums on accounts held at banking or savings
nstitytions, the Board may commingle any amounts depasited into any of the Association Funds
{other than the Reserve Fund, which shall ne kept segregated ), provided that the integrity of each
individual Assocation Fund shall be preserved on the books of the Association by acoouring for
drsbursemenils from, and deposits o, each Association Fund separatety. Each of the Assogation
Funds shall be eslablished as a separate tnsst savings or trust checking accourtt, &t any federally
or state msured banking of lending mstitubon, with balances not to excead inshitutionaly msured
levels  All amounts depossied into the Operating Fund and the Reserve Fund must be used solely
for the comman benefit of the Owners for puposes authanized by this Declazation. The Manager
shallnot be authonzed to make withdrawals from the Reserve Fund, Withdrawals froni the Reserve
Fund shalt require signatures of both the President and Treasurer (ar, in the ahsence of either the
President or Treasurer. the Secrelary may sign in place of the absent Officer). The President,
Treasurer, and Seuetaryallnmstbeﬂwedorsand(aﬂermemdwwinustaﬁa
all be Owners

Sechon 63  Reserve Fund; Reserve Studies.

(a) Any other provision hevein notwithstanding: {i) the Association shall establish
a reserve fund ("Reserve Fund’), (ii) the Reserve Fund shafl be used only for capital repasrs,
restoraton, and replacement of major components ("Major Components™) of the Common
Elements, (i) In no event whatsoever shall the Reserve Fund be used for regutar maintenance
recumnng on an annual or more frequent basis, oF as the source of ks to mstitule, prosecute.,
maintam and/or mtervensa in any Proceeding, or for any other purpose whatsoever, (iv) the Reserve
Fund shalt be kept in a segregated account, withdrawats from which shall only be made upon
specilic approval of the Board subject to the foregoing, (v) funds in the Reserve Fund may not be
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withdrawn without the signatures of both the President and the Treasurer (provided that the
Secretary may sign i lieu of either the President or the Treasurer, if either is not

available); (w) under no crcumstances shall the Manager (or any one Officer or Director, acting
aloine) be authonzed to make withdrawats from the Reserve Fund, and (vi) any use of the Reserve
Fund i nolaton of the foregomng provisions shall be unauthorized and Wira vires as 1o the
Associabon. and shall subjedt any Director who acted in any manner o violale or avoid the
provisions and/or requirements of this Sechion 6.3(a) to personal kabiity to the Assodiation for aff
costs and habihites incured by reason of the unauthanized use of the Resenve Fund,

{b} The Boara shall periodically retain the services of a quatified reserve study
analyst, with suffioent expenence with preparing reserve studies for simitar residential projects in
the Counly. to prepare and provde 1o the Association a reserve study (Reserve Study™). The
Board shall cause 10 be prepared an milial Reserve Study by not later than Octobes 1. 2000,
Themeafter, the Board shall. (1) cause 1o be conducted at least once every five years, a subsequent
Reserve Study. (2] review the results of the most cument Reserve Study at least annualy 1o
determine if those reserves are sufbcent; and (3) make any adiustments the Board deems
necessary 1o mantain the requrad reserves,

{c) Each Reserve Study must be conducted by a person qualified by training
and experence to conduct such a shudy (including, but not kmited to, a Director, an Owner or 3
Manager wha 15 50 qualiied). The Reserve Study must inchude. without kmitation: (1) 2 susmenary
o! aninspecton of the Major Components which the Assaciation is obligatad o repair, replace or
restone; () an dentificabon of the Magor Components which have a remaining usefid e of less
:nan 30 years. (3} an esbmate of the remaning usefud ffe of each Magor Component so identified;
(4) an eshmate of the cost of repar. replacement or restoration of each Major Camponen 50
icentficd during and at the end of its useful life; and (5) an estimate of the total annual assessment
that may be reguited to cover the cosl of repairing, replacement o restoration the Major
Components so dentibed (afler subtracting the reserves as of the date of the Reserve Study}. The
Reserve Study shall be conducted in accordance with any applicable regulations adopled by the
Nevada Real Estate Division

Section 6.4  Budget; Reserve Budgel.

(3} The Board shafl adopt a proposed annual Budget atleast forty-five {45)days
prior to the first Annual Assessment peniod for each Fiscal Year, Within thirty (30) days afler
adoplron of any pruposed Budget, the Board shall provide to a8 Owners a summnary of the Budget,
and shalt set a date for a meeting of the Owners to consider ratification of the Budget. Said
meetng shall be held not less than fourteen {14} days, nor more than thirty {(30) days afier ma#ng
of the summary. Unless at that meehing the proposed Buxiget i rejected by at least seventy-five
percent {75%) of the votmg power of the Association. the Budget shall be deemed ratified, whether
o not a quorum was presenl. If the proposed Budge! is duly rejected as aforesaid, the annuad
Budget for the immediately preceding Fiscal Year shall be reinslated, as if duly approved for the
Fiscal Year in question, and shall remain in effect until such ime as a subsequent proposed Budget
15 ratfied.

(b} Notwithstanding the foregoing, except as otherwise provided in subsecticn

{c) below. the Board shall. not less than 30 days or more than 60 days before the beginning of each
Fiscal Year. prepare and distnbute o each Owner a cogry of:
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(1) the Budgst (which must inciude, without Bmitation, the estimsted
annua! revenue and expenditures of the Association and any contribubions to be made to the
Reserve Fund), and

(2} The Reserve Budget, which must include, without Emitation:

(A) the current estimatad replacemend cost, estimated
remaining life and estimated useful life of each major component of the Common Elements Rajor
Component™);

(B) as of the end of the Fiscal Yaar for etéch the Reserve
Budget rs prepared, the curent estmate of the amousil of cash reserves that are necessary, and
-the cument amount of accumuialad cash reserves that are sat aside, o repsir, replace or restore
the Maxor Componerts;

(C) a statamend as b whether tha Board has datenmanad
or anbOpates that the levy of one or mome Capital Assessmants will ba regquired to renasir, replace
or restore any Maor Component or ta provids adaquate reserves for that purpose: and

{D) a general stalsmend describing ths procedures used
for the estimabon and accumedaton of cash ressrves pursusnt o subparagreph (B) above,
inciding, without kmitation, the gquakfications of the person responsible for the preparation of the
Reserve Study.

{c) In bey of ¢istnbuting copies of the Budget and Reserve Budget, the Board
may distnbute to each Owmer a summary of those budgets, accompanied by a witten notice that
the budgels are available for review at the busmness office of the Association of olther sutable

location and thal copies of the budgets will be providaed upon request.

Section6.5  Limations on Annisal Assesement ncneases, The Board shall not levy, for
any Fiscal Year, an Annual Assessment which exceeds the "Maximum Authorized Anrwsat
Assessment” as delermined bedow, unlass first approved by the vota of Members representing at
least a majority of the volng power of the Association. The “Maskmur: Authoried Aremsal
Assessment” in any fiscal year foliowing the initial budgeted year shall be 2 sum which does not
exceed the aggrenate of {a) the Annual Assessment for tho prior Fiscal Year, plus (b) 2 twenty-fiva
percent (25%) mcrease thereof. Notwithstanding the faregomng, i, iIn any Fiscal Year, the Board
reascnably determines that the Cormmon Expenses canno? be met by the Anmusad Assesamends
levied undes the then-curent Budget, the Board may. upon the affemative vote of & majority of the
valing power of the Association and a majority of the voling power of the Board, submit
Supplemental Annual Assessment, applicable to that Fiscal Year only, for ratification as provided
m Section 6.4 above.

Section 6.6 itis i o socation. At the Close of Escrony for the
saleofaUmtbyDedarant mm@wmwmmwmmam
contribution to the Associalron. in an amount equa! 1 hec (2) full monthly instaiments of the greater

of the istial or then-applicabla Annual Assessment, notwithstanding Section 6.7 below, Such
capstal contribubon 5 in addibon 1o, and is not o be considened a5 an advance payrnant of, ha

Annual Assessment for such Unit, and may be applied to iniial working capital nastds of the

-32.

AA000271



[ o 1 ol |
(1 o o gy ]
— LB

L i |

- ah

| i L g ]

Secton 67 Assessment Commencement Date. The Board, by majority voie, shafl
authorze and levy the amount of the Annuial Assessment upon each Unit, as provided hesein,

Annual Assessments shall commence on Units on the respective Assessment Commencermest
Bale The "Assessment Commencement Date” hereunder shall be: (a) with respect to Units within
the Onginai Property. the first day of the calendar month foliowing the Close of Escrow to a
Purchaser of the first Unit m the Original Property. and (b) with respect ko each Unit withen Annexed
Property. that date on which the Anrexation Amendment for such Unit is Recorded; provided that
Declarant may establish, its sole drscreton, 3 later Assessment Commencement Date uniormly
as o all Units by agreement of Declarant 10 pay all Common Expenses for the Properties up
through and mduding such later Assessment Commencement Date. The first Anaual Assessment
for each Umt shall be pro-rated based on the number of months remaining in the Fiscad Year. A%
instaliments of Annual Assessments shall be coflected in advance on a regular basis by the Board,
at such frequency and on such due dates as the Board shall determine from time 1o time in its sole
discretion. The Association shall, upon demand, and for a reasonabla charge, fumish a certificate
binding on the Associabon. sigred by an Officer or Association agenl, cetting forth whether the
assessments on a Unit have been paid. At the end of any Fiscai Year, the Board may determine
that all excess funds remaining in the operating fund_ over and above the amounts used for the
operation of the Properhes, may be retained by the Association for use in reducing the following
years Annual Assessment or for deposil in the reserve account Uporn dissolution of the
Assotation incident to the abandenment or termination of the maintenance of the Properties, any
2mounts rermaining in any of the Association Funds shalt be distributed propacionately to or for the
benefit of the Members, in accomdance with Nevada law.

Secuon 68 Capital Assessments. The Board may levy, in any Fistal Year, a Capital
Assessrent appiicable o that Fiscal Year only, for the purpose of defraying. in whole or in part,

the cost of any canstruction, reconshyction, repair or replacement of a capital Improvement o
other sych acdibon upon the Common Elements, including fixtures and personal property related

thereto: provided that any proposed Capital Assessment shall require the advance consent of a
majonty of the voling power of the Association.

Section 6.3 Uniform Hale of Assessment. Annual Assessments and Capital
Assessiments shall be assessed at an equal and uniformn rate aganst all Owners and their Units.
Each Gwner's share of such assessments shall be a fraction, the numerator of which shall be the
number of Umits owned by such Owner, and the denominator of which stiadl be the aggregate
number of Urits in the Onginal Property (and, upon annexation. of Units in portions of the Annexed?
Property ).

Sechon €10 Exempt Property. The following property subject to this Dedaration shal
be exemnpt from the assessmernts henein:

{a) all portions, if any, of the Properties dedicaled 1o and accepied by, the
Uniled States. the Stale of Nevada, Clark County, or any political subdivision of Xty of the
foregoing. of any pubhc agency, entity or authomty. for 5o jong as such entity or political subdivision
Is the owner thereol. or for 50 long as such dedication remains effective; and

{b) the Common Elements cwned by the Associabon in fee.
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Secton6 11 Spedal Assessments. The Association may, subject to the provisions of
Secthon 9.3 and Section 11.1 (b) heredf, levy Special Assessments against specific Owners who
have caused the Association to incur special expenses due to wiifl or negigent acts of said
Owmers, their tenants. families, guests, invilees or agents. Special Assessments also shall inciude,
without limitation, late payment penalties, interest chamges, fines, administrative fees, attormeys'
fees. amounts expended to enforce assessment bens against Owners as provided for herain, and
other charges of similar nalure. Special Assessments, if not paid timely when due, shall constitute
unpad or delinguent assessments, pursuant to Article T, bekoy,

ARTICLE 7
EFFECT OF RONPAYHENT OF ASSESSEENTS:
REMEDNES OF THE ASSOCIATION

Section 7.1 Nonpayment of Assessments, Arry instafiment of an Annual Assessment,
Specia! Assessment, or Capital Assessment shall be delinguent if not paid within tharty (30) days
of the due date as established by the Board. Such detinquent insta¥iment shall bear interest from
the due date unid pa:d, at the rate of two (2) peroentage poinis per annum abave the prime rate
charged from time to hme by Bank of America N.T. & S.A_ (or, 4 such rate is no longer publshed,
then a reasonabile replacement rate), but i arny event not greater than the maximum rate permtted
by applicable Mevada law. as well as a reasonable late charge, as determined by the Board, o
compensate the Association o :ncreased bookkeeping, bifing. administrative costs, and any othes
appropnale charges  No such late charge or interest or any oelinquent instament may axceed the
maxmum rate or amount allowable by law. The Association may bring an action at law against the
Owner personally cbfigated to pay any deinquent instaliment or late chamea, or foreciose the ken
against the Und. Na Owner may waive of othenwise escape kabiity for the assessments provided
for herem by nonuse of the Corwnon Elements or by abandonment of his Unit.

Section7 2 Notice of Detinquent Instaliment. if any instalirment of an assessment is not
pad wttun therty (30) days after s due date, the Board may mas notice of definquent assessment
to the Owner and to each Twst Mongagee of the Unid. The notice shall specify: (a) the amount of
assessments and other sums due; (b} 3 descnplion of the Linit against which the ken is imposed;
(c) the name of the record Gwner of the Unit: (d) the fad! that the instafiment is delinguent; (e) the
achon required to cure the default: (f) the date. not kess than thirty (30) days from the date the
notice 15 maded 10 the Ownet. by which such dafault must be cured: and (g) that Bafure o cure the
default on or before the date spedified in the notice may result in accelesation of the batance of the
nstaliments of such assessment for the then-cumrent Fisea!l Year and sate of the Unit  The notice
shall further mform the Cwner of his fight to cure after accaleration, | the delinquent instalimen
of assessments and any charges thereon are not paid in fudl on or before the date specified in the
notice, the Board, at its option. may dedare alt of the unpaid batance of such assessments levied
against such Owner and his Unit to be immediately due and payable withoud fizther demeand, and
may enforce the coliection of the full assessments and al charges thereon in any mannes
authonzed by Lw or this Dedlaration.

Sechon7.3  Notice of Default and Election to Sell. No action shalt be brought to enforce
any assessment lien herein, unless at least sixty (60) Cays have expired foliowing tha later o (a)
the date a nolice of default and election to sekl is Recorded; or (b) the date the Recorded notice Of
default and election 1o self is mailed in the United States mail, ceriified or registered, retmn receipt
requested, to the Owner of the Unit. Such notice of defautt and election 1o sefl mus! recite a good
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and sufficient legal descripbon of such Unit, the Record Owner or reputed Owner thereol, the
amount claimed (which may, at the Association's option. mciude interest on the unpaid assessment
2s described in Section 7.1 above, pius reasonable attoreys' Tfees and expenses of collection in
connection with the debt secured by such bien), the name and address of tha Assaciation, and the
name and address of the Person authorized by the Board to enforce the kien by sate. The notice
of defaull and election to sell shall be signed and acknovdedged by an Association Offices,
Manager, or pther Person designated by the Board for such purpose, and such Ben shall be prior
1o any declaration of homestead Recorded afler the date on which this Declaration is Recorded.
The lien shaill continue untd fully paid or otherwise satisfied.

Section 74  Foredosure Sale. Subject to the kmitation set forth in Section 7.5 betow,
any such sale provided for above may be conducted by the Boadd, its atiomeys, or other Person
authorized by the Board in acoordance with the provisions of NRS §116.31164 and Covenants Nos.
8.7 and B of NRS § 107.030 and §107.0990, as amendad, insofar as they are consistent with the
provisions of NRS § 116.31164, as amended, or in accordance with any siméar statute hareafter
enacled applicable lo the exercise of powess of sale in Montgages and Deeds of Trust, or in any
other manner penmitted by law. The Association, brough its duly authorized agents, shall have the
power Lo bid on the Unit at the foreclosure sale and to acquére and hold, lease, mortgage, and
convey the same. Natices of defaull and election to sell shall be provided as reguired by NRS §
116.31163. Natice of time and place of sale shall be provided as required by NRS § 116.311635,

Section7.5  Limitationon Foredosyre. Anyother provision in the Governing Docunents
notwithstanding, the Assocation may not foreclose a ken by sale for the assessment of a fine or
for 2 violation of the Goverming Documents, umless the viotation is of a type that substantiafly and
imrunently threatens the heallh, safely, and welfare of the Owners and Residents of the
Commumity. The foregoing limitation shall not apply to foredosure of a Ben for Annual
Assessments or Capital Assessments, or any portion respectively thereof. pursuant to this Article
T.

Section 7.6 Cure of Defauil. Upon the timely cure of any defaull for which a notice of
default and election o sell was fied by the Association. the Officers thereof shall Record an
appropriate release of fien. upon payment by the defaulting Owner of a reasonable fee Lo be
determined by the Board, to cover the cost of preparing and Reconding such release. A certificate,
executed and acknowledged by any two (2} Directors or the Manager, siating the indebtedness
secured by the lien upon any Unit created hereunder, shal be condusive upon the Association and,
if acknowledged by the Cwner, shall be binding on such Owner as to the amount of such
ndebtedness as of the date of the certificate, in favor of all Persons who rety thereon in good £zith,
Such certificata shall be fumished o any Owner upan request, al 3 reasonable fee. lo be
delermined by the Board.

Secion77  Cumulative Remedies. The assessment iens and the rights of foredosure
and sale thereunder shall be in addition to and not in stiystitution for afl other rights and remedies
which the Association and its assigns may have hareursder and by law or in equity, inciuding a sust
lo recover a money judgment for unpant assessments, as provided above.

Sechon 78  Mortgagee Prolechian. Notwithstanding 28 other provisions herecf. no ken
created under this Article 7, nor the enforcement of any provision of this Declaration shall defeat

o render :nvalid the nghtts of the Beneficiary under any Recorded First Deed of Trust encumbering
a Unit, made in good faith and for value: provided that after stch Beneficiary or some other Person
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obtasns title to such Unit by judhcial foreclosure, other foreciosure, or exercise of power of sale,
such Unit shall remain subtect 1o this Declaration and the payment of afl instaimonts of
assessments accrnang subsequent to the date such Beneficiary or other Person oblains tile. The
hen of the assessments, mcluding interest and costs, shall be: subordinate (o the Ben of any First
Morigage upGn the Unit. The release or discharge of any ken for unpaid assessments by reason
of the loreclosure or exerase of power of sale by the First Mortgagee shall not relieve the pricr
Owner of his persoaal cbligation for the payment of such unpaid assessments.

Secton 7.9 Prionty of Assessment Lien.  Recortding of the Declaration constitules
Record noboe and perfection of a lien for assessments. A Ben for assessments, including interest,
costs, and attameys' fees, as provided for herein, shalf be prior o a8 ather bens a2nd encumdrances
on a Unil, except for: (a) hens and encumbrances Recorded before the Dedaraton was Recoroed,
{b) a first Morigage Recorded before the delinquency of the assessment sought 1o be esforced,
and (¢} liens for real estate taxes and other governmental charges, and is otherwise subjectto NRS
§ 116.3116. The sale or transfer of any Unit shall nol affect an assessment Ben. However, the sale
or transfer of any Unit pursuant to judicial of nonjudicial foreclosure of a First Mortgage shall
exhtnguish the lien of such assessment as 1o payments which became due prior to such sake or
transfer. No sale or transler shall relieve such Unil from ken rights for any assessments which
thereafier become due. Where the Beneficiary of a First Mortgage of Record or other purchaser
of a Unit gbtains title pursuant (o a judicial of nonfudicial foreciosure or “deed in Eeu theneol ™ the
Person who oblains title and his successors and assigns shafl not be liable for the share of the
Common Expenses or assessments by the Assocation chargeabie to such Unit which became due
prior to the acguisition of title to such Unil by such Person.  Such unpaid share of Common
Expenses and assessments shall be deemed to become expenses collectble fram all of the Units,
including the Unit belonging to such Person and his successors and assigns.,

ARTICLE B
ARCHITECTURAL AND LANDSCAPING CONTROL

Section 81 ARC. The Architectural Review Comauttee, sometimes refemed to in this
Dedaration as the "ARC " shali consist of three (3} comeniltee members; provided. however, that
such number may be increased or decreased from tame 10 time by resolution of the Board.
Notwithstanding the foregomg. Dedlarant shall have the sole right and power to appoint andfor
remove all of the members to the ARC until such time as Declarant no longer owns any property
m, or has any power to annex the Annexable Area or any pottion thereof; provided that Declarant,
It its spde discrebon, by wntten instrumend, May at any earker ime brn over to the Boasd Ehve posser
1o appomnt the members ta ine ARC; thereafter, the Board shall appoint a8 members of the ARG,
A member of the ARC may be removed at any time, without cause, by the Person who appoated
such member. Uniess changed by resolution of the Board, the address of the ARC for o
purposes. including the submession of plans for approval, shall be at the principal office of the
Asspoabon as designated by the Boamd.

Secton82  Reviewof Plans and Specifications. The ARC shafl consider and act upon
any and all propasals, plans and specifications, drawings. and other information or other #ams
{callechvety i this Arbde 8, “plans and specifications™) submitted, or requined to be subsreited. for
ARG approval undder this Declaration, subject 0 Sections 9.7(b) and 10.15, below, and shaf
perform such other dubes as from ime to time may be assigned to the ARC by the Board, inchuding
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the mspection of construchon in progress to assure confomeance with plans and specifications
approved by the ARC.

(a) With the exception of any such activity of Declarant, no construction,
alterabion. grading, addition. excavation, removal, refocation. repainting, demoktion, instaation,
modrfication, decoration, redecoration or reconstruction of an improvernenl, inchuding Dweliing and
landscaping. ar removal of any tree, shall be commenced or maintained by any Owner, unil the
plans and specificatians therefor showmg the nature, kind, shape, height, width, color. matenats
and iocation of the same shall have been submitted lo, and approved in writing by, the ARC. No
desigh or construction achivity of Dedarant shall be subject to ARC approval. The Owner
submitting such plans and specificabons (“Applicant™; shall obtain a written receipt therefor from
an authonzed agent of the ARC, Unnit changed by the Board, the address for submission of such
plans and specifications shall be the principal office of the Association. The ARC shall approve
plans and speaficatons submitied for its approval only H it deems that: (1) the construction,
alteratons, or additions contemplated thereby i the locations indicated will not be detrimental to
the appearance of the surrounding area or the Properties as a whale; {2) the appearance of any
structyre affected thereby will be in hammony with other structures in the vicinily: {3) the
construction will not detract from the beauty, wholesomeness and atiractiveness of the Comenan
Elements or the enjoyment thereof by the Members; (4) the construction wall ot unreasonably
mterfere with existing views from other Units; and (5) the upkeep and maintenance will not become
a burden on the Assooiation

(D) The ARC may condition #s review and/or approva! of plans and
specifications for any Improvement upen such changes therein as the ARC may deem approgriate
or necessary, which may, bul need not necessanly nclude any one or more or all of the foliowing
condibons: (1) agreement by the Applcant to furmesh o the ARC a bond or other secusity
acceptable to the ARC m an amount reasonably sufficent 1o (i) assure the complation of such
Immrovernent or the availabity of funds adequate o rethedy any damage, or any mESsce OF
unsightiy conditions oocurmng as a result of the parhial completion of such mprovesnent. and (i)
1o protect the AssoGabon and the other Oumers 2gamst mechanic’s kens of other encumbrances
wtich may be Recorded agamst thesr respeciive mterests in the Properties or damage to the
Comrmon Elemenis as a result of such work: (2) such changes therein as the ARC deemns
apprognate, (3) agreement by the Appkcant to grant appropriate easements o the Association ks
the maintenance of the Improvement; (4) agreement of the Applicant o reimburse the Association
for the costs of maintenance, (3) agreement of tha Applicant 1o replace such remmoved trees as may
be designated by the ARC: (6) agreemsnt of the appicant to submit "as-buil” record drawings
certrfied by a lcensed architect or engineer which describe the improvements in delatl as aclually
constructed upan completion of the Improvement; (7) payment or reimbursement, by Appicant, of
the ARC and/or its members for their actual costs incumed in considesing the plats and
specifications. (8) payment. by Applicant, of the professional fees of a kcensed architect or
engineer to review the plans and specfications on behat of the ARC, if such review is deemed by
the ARC to be necessary or desirable; and/or (9) such other conditions as the ARC may reasonably
determine to he prudent and in the best interests of the Association. The ARC may further require
submussion of additional plans and spedfications or other information prior fo approving or
disapproving maleriais submilted. The ARC may aiso issue niles or nuidenes setting forth
procedures for the submmession of plans and specificabons, requiring a fee to accompany each
apphcation for approval._ or stating additiona! factors which it witt iake into consideration in reviews
submssions. The ARC may provide thatl the amoun! of such fee shall be urwfonm, or that the fee
may be determined in any other reasonable manner, such as based upon the reasonabie cost of
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the construchion, allerabon of addition conlemplated or the cost of architectwa! or other
professional lees inaurred by the ARC in reviewing plans and specifications.

{c) The ARC rmay require such detad in plans and spedifications submitted for
its review as it deems proper. mcluding without Emitation, ficor pians, site plans, drainage plans,
landscaping plans. elevation drawings and descriplions or samples of exterior materials and cokrs.
Unl receipt by the ARC of any required plans and spedifications. the ARC may postpone neview
of any plans and spectfications submitted for approval. Any application submittad pursuant to this
Sechon 8 2 shall be deemed 3pproved, urdess, written disapproval or a request for additionat
information or malenals by the ARC shall have been ransmitied to the Applcant within forty-five
(435) days afier the date of receipt by the ARC of a required mialerials. The ARC will condition arny
approval required in this Arbcle 8 upon. among other things. compiance with Dedarant's (2) design
crteria as established from tme 1o time. (b) Improvement standards and (c} development
standards, as amended from bme to tme. all of which are incorporated herein by thes reference.

{d} Any Owner aggneved by a dedision of the ARC may appea! the dedision o
e ARC in aceordance wnth procedures to be established by the ARC. Such procedures wanld
mclode the requirement that the appeiant has modified the requesind action or has new
informaton which would o the ARC's opinegn warmant reconsideration. (f the ARC fails o alow an
appea! o« if the ARC. afler appeal, agan rutes in a manner aggneving the appeliant, the decision
of the ARC s final The foregomg natwithstanding, after such time as the Board appoints aft
members of the ARC, all appeats from ARC decisions shall be made o the Board, wiech sha¥
cotsier and decde such appesls.

{e) MNotwithstanding the foregoing or any othar provision herein, the ARC's
junsdichon shall nomally exiend only to the exiemal appearance of "aesthetics™ of any
improvement. and shall not extend to structural matters, method of construchion, or compiance with
8 buikding code or other applicable legal requiremant. ARC approval shall be subject to alt
applicable requirements of applicable govemment authority, drainage, and other simiar matters,
and shall not be deemed to encompass or extend to possible kngact on neighboring Units,

SectionB8.3  Meehngs of the ARC. The ARC shall meet from Gme to time as necessary

to perform its duties hereunder. The ARC may from ime to time, by resolution unanimously
adopted in wniting, designate an ARC representative (who may. but need not, be one of its

members) to take any achon or perfarm any duties for and on behalf of the ARC, except the
granting of variances pursuant to Section 8.8 below. in the absence of such designation, the vote
af a majority of the ARC, or the written consent of a majority of the ARC laken without a meeting,
shall conslitule an act of the ARC.

Secton B.4  NoWawer of Fulure Approvais. The approval by the ARC of any proposals
or plans and specificabons of drawmngs for any work done or propased or in connection with any
other maiter requiring the approval and consent of the ARC, shait not be deemned to constihite 2
wawver of any nght to withhoid approval or consent as to any similar proposals, plans and
spechcations. drwngs or matiers subsequently or additionalty submitted for approval or consent.

Secbon 85 Compensabon of Members. Subject 1o the provisions of Section 8.2(b)
above, members of the ARC shall not receive compensation from tha Association for services
rendered as members of the ARC.
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Secion 86 Correction by Owner of Nonconforming tems. Subject in afl instanoes to
complance by Owner with all applicable requirements of govermmental authorities with jurisdiction,
ARC wnspechon (which shall be Imiled to inspecton of the visibie appearance of the size, color,
locaton, and maienals of work), and Cwner axmection of visible nonconformance tharein, shall
proceed as foliows

(3} The ARC or its duly 2ppomied representative shal have the right to inspect
any improvement ("Right of Inspection”) whether or not the ARC's approvad has been requested
of given, provided that such mspechon shall be kmated to the visible appearance of the size, color,
iacabon. and malenats compsing such Improvement (and shafl not constitute an inspechon of any
structural ten. method of construchon, or compliance with any applicable requirement of
govemmental authonty} Such Right of Inspection shall, however, lerminate sidy (60} days afer
recept by the ARC of wntten notce from the Owner of the Unit that the work of improvement has
beer completed if as aresult of such nspection, the ARC finds that such Imgrovement was done
without oblaiming appravai of the plans and specifications therefor or was not done in substantial
compliance with the plans and speoafications approved by the ARC, it shall, within sixty (60) days
from the mspecton, notfy the Owner in writing of the Owner's fadure to comply with this Article 8
spetifying the particulars of noncompliance. Hwork has been performed without approval of plans
and speafications therefor, the ARC may requue the Owner of the Undt in which the Improvesnent
15 located, to submit "as-buill” record drawings certified by a licensed architect or engneer which
describe the Impravement in detail as actually constructed. The ARC shall have the authority 1o

require the Owner (0 take such achpn as may be necessary to remedy the noncomplance.

(b} If, upon the expiration of sixty (60) days from the dale of such notification,
the Cwner has falled to remedy such noncempliance. the ARC shall notify the Board in writing of
such falure  Upoen Nobce and Hearng, the Boand shall delermine whether thers 5 a
noncomphance (with the wisible appearance of the size, color, location, and/or materials thereof)
and. if so, the nalure thereof and the estimated cost of correcting of removing the same. Ha
noncomppliance exists, the Owner shail remedy or remove the same within a period of not more
than forty-five (45) days from the date that notice of the Board rukng is given o the Qwner, If the
Cwner does not comply with the Board ruling within that penod, the Board, at s option, may
Retord a notice of noncompliance and commence a lawsuit for damages or injunclive rebief, as
appropnate. to remedy the noncompliance, and, in addition, may peacefully remedy the
noncompliance  The Cwner shall rewnburse the Assocation, upon demand, for all expenses
{including reasonable atiomeys' fees) mourred in connection therewith, I such expenses are nol
promplly repad by the Owner to the Assoqation, the Board shall levy a Special Assessment
against the Owner for resmbursement as prowded in thrs Declaration. The right of the Association
o remove a noncomplying Improvement or othersnse 10 remedy the noncompliance shall be in
addition tg all other nghts and remedies which the Assocabon may have at law, i equity. o in this
Dedarabon

{c} If fur any reason the ARC (s © natfy the Owner of any noncomplance
with previously submutted and approved plans and spechicatons within sixty (60) days after receipt
of writlen notice of complebon from the Oumer, the improvernent shaZl be deemed o be in
comphance with ARC regurements (but, of course, shall remnam subject to compliance by Owner
with all requirements of apphcable governmental authonty ).
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{d} Alt construction, alteration or other work shall be performned as promptly and
as diigently as possible and shall be compieted within one hundred esghty (180) days of the date
on which the work commenced

Section 87  Scope of Review. The ARC shali review and approve. conditionally
approve, of disapprove, all propasals, plans and spedfications submitted to it for any proposed
Improvemenl, alteration, or addibon. solefy oo the basis of the consxderations set forth in Section
B2 above. and solely with regard o the visible appearance of the size, color, ocation, and
matenats thereof. The ARC shall nol be responsibie lor reviewing, hor shall its approval of any plan
or design be deemed approval of. any proposal, plan or desian from the standpoint of structural
safety or conformance with building or other codes. Each Gwner shali be responsible for obtaining
all necessary permils and for complying with all applicable govemmentat (inchuding, but nat
recessarnly limiled to, County} requirements,

SectionB.8 Vanances. When circumstances such as topograghy, natural obstructions,
hardship. or aesihelc or envronmental considerations may require, the ARC may authorize Emited
variances from comphance with any of the architectural provisions of this Declaration, ncluding
without imitation, restrictions on size (including hewght, size. and/or Roor area) or placement of
structures, or similar restrichons. Such variances must be evidenced in writing, must be signed by
a magonty of the ARC, and shall become effective upon Recordation. i such variances are
granied, nowviolation of the covenants, conditions and restrictions contained n this Decizration shatl
be deemed to have occurred wath respect to the matier for which the variance was granted. The
graniing of any such vananoe by ARC shall not operate to waive any of the terms and provisions
of tns Dedaration for any purpose except as 1o the particular property and pasticular provision
hereo! covered by the vanance, nor shall it affect in any way the Owner's abligation to comply with
all governmental laws, reguiabions, and requirements affechng the use of his Unit, including but not
brreted to zormng orinances and Lot sat-back knes or requirements smpased by the County, or any
municipat or other pubhic authonty. The granting of a vanance by ARC shall not be deemed to be
a vanance of approval from the standpoint of compliance with such laws or reguiations, nor from
the standpoint of structural safety, and the ARC. prowded it acts in good faith, sha¥l not be lizble
for any damage to an Owner as a result of s granting or denymng of a variance.

Sechion 89 Non-Labilty for Appeoval of Plans. The ARC's approval of proposals or
plars and speaficatons shall not constitute a representaltion, warranty or guaraniee, whether
express or implied, that such proposals or plans and specifications comply with good engnieering
desgn or with zoning or buikding ordmances, or other govemmenta! reguiations of restrichions. By
approving such proposals of plans and specificatons, nedher the ARC, the members thareof, the
Association, the Board, nor Dedlarant, assumes any liabiity or responsibéity therefor, or for any
defect in the structure construcied from such proposals or pians or specifications. Nedther the
ARC. any member thereol. the Association, the Board. nor Declarant, shafl be Eable to any
Member, Owner. occupant, or other Person of entity for any damage. loss. of prejudice sufiesed
or claumed on account of {a) the approvel of disapproval of any proposats, plans and specficaions
and drawings. whether or nol defective, or (b} the construction or performance of any work,
whethrer or not pursuant to the approved proposals, plans and specifications and drawings.

Secton 8. 10 Declarant Exermplion, The ARC shall have no authority. power or
junsdiction over Units owned by Dectarant, and the provisions of this Articie B shafl not apply to
improvernents buiit by Declarant, or, until such time as Dedarant conveys title 1o the Unit o a
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Purchaser. to Units owned by Dedlaranl. This Arlicle 8 shall not be amended without Dedlarant's

vwhntlen consent sat forth on the amendment.

ARTICLE 8

HAINTENANCE AND REPAIR OBLIGATIONS

Section 9 1 Maintenance Obligalons of Owners. It shali be the duty of each Owner, at
his suée cost and expense, subject to the provisions of this Declaration requsring ARC approval, to
mamtam. repar. replace and restore all improvements iocated on his Uinit, and the Unit dseff_ in a
neat, sanitary and atiractve condition, except for any areas expressly reqiéred to be maintzined
by the Assoaation under this Dedlaration. If any Owner shall penmit any Imgrovement, the
mamntenance of which s the responsibaity of such Owner, to fall into disrepair or to becogne unsafe.
unsightty or unatiractive, or otherwise to violate this Dedaration, the Board shafl have the night to
seck any remedwes at law or in equity which the Association may have. in addition, the Board shali
have the nght. but not the duty, after Nobce and Heanng as provided in the Bylaws, to enter upon
such Unit to make such repairs of to perform such mantenance and to change the cost thereo! fo
the Oamer Saud cost shall be a Specal Assessment, enforceable as set forth in this Daclarastion.

The foregoing notwithstanding: (a) the Assodation shall have an easement for the
mamlenance, repair and replacement of any portion of a Lot which constitutes a Common Element
and the Improvements construded by Dedarant or the Association thereon, and {b) each Owmer
{other than Declaranl), by acceptance of a deed 10 a Unit, whether or not 50 expressed in such
deed, 15 deemed to covenant and agree not o place or install any Improvement on a Common
Element. and not to hmder, obstruct, modify. change, add to or remove, partition, or seek partition
of. any Cammon Element or any Improvement instalied by Declarant or the Association thereon.

Sechon 2.2 Masmtenance Obligations of Associgtion. No Imgrovement, excavation or

work which in any way alters the Common Elements shall be made or done bv any Person other
than the Association or its authonzed agents after the completion of the construchon or instalation
of the Improvements thereto by Declarant. Subjed to the provisions of Sections 3.3 and 11.1 (b)
hereof, gpon the Assessmemt Commencement Date, the Assocabon shall provide for the
maintenance, repar. and replacement of the Common Elements. The Comemon Elements shalibe
raaintamed in a safe. sandary and attractive condibion, and in good order and regair. The
Asspciation shali also provide for any utilities setving the Common Elements, The Associabon shall
also ensure that any landscapmg on the Common Elements s reguiarly and periodically mamtained
in good order and in a neat and attractive condition. The Association shall not be responsible for
mzintenance of any portions of the Common Elements which have been dedicated 1o and accepled
tor maintenance by a state, local or municipal govermimental agency or entity. Al of the foregaing
obhigations of the Assocation shall be discharged when and in such marmer as the Board shall
deterrmne in ils judgment 1o be appropriate.

Secton 9.3 Damage by Owners to Common Elements. The cost of any maintenance,
repaws or replacemenits by the Association within the Comsmon Elements arising out of or caused
by the willful or neghigeni act of an Owner, his lenants, or their respective Families, guests or
imvitees shall. after Notice and Hearning, be levied by the Board as a Special Assessment agains!
such Owner as provided :n Sechion 11,1 (b) hereof.
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duty of the Owner af such Unit to rebuild, repair or reconstruct the same in a manner which wil
restomﬂ'neUmtsuhshnlmllyhﬂsappemandmwmﬂwhﬂ\emﬁtym
as otherwise approved by the ARC. The Owner of any damaged Unit shafl be obligated to proceed
with all due diigence hereundes, and such Owner shall canse reconstruction to commence within
three {3) months after the damage occurs and to be completed within six {6) months afier the
damage occurs, unless prevented by causes beyond his reasonable controd. A Iransfesee of title
to the Umit wiich 15 damaged shall commence and complate recirmstruction in the respective
penods which would have remained for the performance of such obligations if the Owner al the
time of the damage stll held titfe to the Unit. However, inno event shall such transferee of title be
required to commience or complele such reconstruction in less than ninety (90) days from the daia
such transferee acquired tlle to the Unit.

Section 9.5 Party Walis. Each wall which is buift as a part of the osiginal construction
by Dedarant and placed approximately on the property line between Units shall constitute a party
wall. In the event that any party wall s nit consiructed exactly on the propesty Ene, the Owners
affected shall accept the party wall as the property boundary. The cost of reasonable repait and
maintenance of party walls shali ba shared by the Owners wha use such wall in proportion to such
use (e g..f the party wall 1s the boundary between two Owners. then each such Owner shal bear
half of such cost). If a party wal is destroyed or damaged by fire or ather casually, the party wall
shall be promptly restorad. to s condition and appearance before such damage or destruction, by
the Owner(s) whose Units have or had use of the wall. Subject to the foregoing. any Cwner whose
Unit has or had use of the wall may restore the wall to the way it existed before such destruction
or damage, and any other Owner whose Uit makes use of the wal shafl contribute to the cost of
restoraton thereof in proportion 1o such use, subjert to the right of any such Owner o calf for a
larger contribution from another Owner pursuant to any rule of law regarding kabsity for negtigent
or willful acts or omissions. Notwithstanding any other provision of this Section 9.5, an Owner who
by his neghgent or wiliful act causes a party wall to be exposed to the elements, or otherwise
damaged or destroyed, shall bear the entlire cost of fmishing the necessary protection, repair of
replacernent. The nght of any Owner to contribution from any other Owner under this Section 9.5
shall be appurtenant to the land and shall pass to such Owner's successors in title. The foregoing,
and any other provision in this Dedaration notwithstanding, no Owner shall atter, add to, of remove
any party wall constructed by Dedarant, or portion of such wall, without the prior written consent
ofthe olher Owner(s) who share such party wall, which consent shall not be unreasonably withheld,
and the pnor wnitten approval of the ARC. In the event of any dispute arising conceming a party
wall under the prowisions of this Section 9.5, each party sha#l choose one arbitrator, such arbitrator
shall choose one additonal arbitrator, and the decision of a magority of such panel of arbitrators
shall be binding upon the Owners which are a party to the arbitration.

Section 9.6 Perimeler Walls. Portions of Perimeter Wals, constructed or 1o be
construcied by Dedlarant. abutting or located on individual Lots, are imgrovements a8 portians of
which are located. or conclusively deemed to be located . within the boundanes of individual Units.
By acreptance of a deed to his Unil. each Owner on whose Unit a portion of the perimeter wall is
located. hereby covenants, at the Owner's sole expense, with regard to the portion of the Perimeter
Wall ("Unit Wall"} located or deemed located on his Unil: 1o maintam at a8 imes in effect thereon
praperty and casualty msurance, 00 a cwrent replacement aost; lo maintzin and keep the Unit Wal
at all himes In good repair;, and, if and when reasonably necessary, to replace the Unit Wall to its
condition and appearance as priginally construcied by Declarant. No changes or alterations
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{(including, wattrout hrmitaton, lemporary atterations, such as remowval for construction of a swimming
pool or other Improvement) shall be made o any perimeter wall, or any portion thereof, without the:
pnov wilten approval of the ARC {and any request therefor shall be subject to the provisions of
Articke 8 above, including, out not necessarnly limited to, wmmnmdbymemc
prirsuant to Section 8 2(b} above). The foregoing and any other provision hargin

under no circumstances shall any wall, or portion thereof, wm'ymhmubyﬂedmam.be
changed, altered or removed by any Owner (or agent or contractor thereof) if such wall, or portion
thereol, 1s shown on any improvernent plan as a flood control wall, or any other wat, of ¥ such
change. alteration or removal in the sole judgment (without any obligation to make such judgment)
of the ARC would adversely affect surface water, drainage. or other flood contral considerations
of requirements If any Owner shall fad 1o insure. or to maintam, repai or replace his Unit Wall
within sody (60) days when reasonably necessary. in accordance with this Section 9.6, the
Assocaahon shall be entilled (but not obligated) to insure, or to maintam, repair or replace such Unit
Wall, andtuaﬁsessmewimstmmmmemasawme
be enforced as pravided for in this Declaration. The foregang notwithstanding, the Association,
at its sole expense, shall be responsibie for removing or painting over any graffiti from o on
Extencr Walls

Section 9.7 Instalied L andscaping.

{a) Dedarant shall have the option, in its soke and absolute discretion, to instal
landscaping on the front yards of Lots {"Declarant installed Landscaping™.

{b) Subject to the requinements of Article 8 (Aschitectural and Landscaping
Control), above, each Qwner shall have an aggregate penod, following the Close of Escrow an his
or her Lat, of (1} not more than six (6) months {with regard to front yard lzndscaping other than
Dedlarani Installed Landscaping). and one (1} year (with regard to rear yard andscaping), in which
to apply for and oblain approval of plans for landscaping and to commence and complete, in
accordance with such approved plans, installation of such landscaping on the Lot ("Homeowner
Instslled Landscaping™). Each Owner shall be responsible, at his sole expense, forz (1)
mamtenance, repair, replacerent, and watering of all landscaping ot his Unit (whether initialiy
installed by Declarant ar an Cwrier) in a neat and attractive condition; and (2§ maintenance, repair.
and/or replacement of any and all sprinkler or irigation or other related systems or equipment
pertairung to such landscaping. subjed to Section 8.7(c)-e). below. .

{<) Each Owner covenants lo pay promptly when due all water béis for his or
her Unil. and {subjecl to bona-fide force majeure events) o not iniliate or continue any act or
orussion which would have the effect of water being shut off to the Unit. In the event that all or any
portion of landscaping andior related systems is or are damaged bacause of any Owner's act or
ormission, then such Owner shall be solely liable for the costs of repaxing such damage, and any
and all costs reasonably refated nereto, and the Association may, n its discretion, perform or
cause ta be performed such repair, and o assess all relaled costs against such Owmer as a
Speaal Assessment, and the Association, and its employees, agents and contractors, shaf have
an easement aver Lots to perform such function.

{d} In the event thal any plants {including, bul nod necessaniy Emited to, trees,
shruts, bushes. lawn, fiowers. and groursd cover) on a Unit require replacemant, then the cost of
such replacement. and costs reasonably related thereto, shall be the responsibiity of the Owner
of the Umt.
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{e} To haip prevent and/or control water damage to foundations andfor walis,
each Owner covenants, by acceptance of a deed to his Unit, whether or not 50 stated in such deed,
to not cause or permit imgation water or sprinkler water on his Unit to seep or fiow onto, of 1o strike
upon, any foundation, slab, side or other portion of Dweliing, wal {inciuding, but not
mitect to, party wall and/or Pesimeter Wasl). and/or avy other improvement. Without Eniting the
generahly of the foregoing of any other provision in this Declaration, each Owner shall at a8 tines
ensure that. (1) there are no unapproved grade changes (indiuding, but not hecessarity kmitad o,
mounding} within three (3) feet of any such foundation or wak located on of immediately adacent
to the Owner's Unit; and (2) only non-irmigated desest landscaping is located on the Owner's Uinit
within three feet of any such foundation, slab, side or olher portion of Dwelting, wall (including, bt
nol necessanty lrmled to, party wall and/or Penmelter Wall).

(N Absent pnor written approval of the ARC, in its sole discretion, no Owner
may add to. delete, modify, or change, any Llandscaping or related system.

Section 9 8 Modification of Improvermnents.  Maintenance and repair of Common
Elements shall be the responsibilily of the Associabon, and the costs of such maintenance and
vepair shall be Common Expenses; provided that, in the evenl that any Iprovement located on
a Common Element 15 damaged because of any Owner's act or oméssion. such Owner shall ba
solely hable for the costs of repairing such damage and any and all costs reasonably related
thereto, all of which costs may be aszessed against sucn Owner as a Special Assessmen! undes
this Declaration. Each Cwner covenants, by acceplance of a deed to his Unit, whether or nod so
stated in such deed, to not: add lo. remove, delete, modify, change, obstruct, or landscape, all or
any poroon of the Comimon Elements. or Site Visibility Restricion Area, or Perimeter Wall, andior
any other wail or lence constructed by Dedarant on such Owner's Lot, without prior written
approval of the ARC. m its sole discrebon.

ARTICLE 10
USE RESTRICTIONS

Subject to the nghts and exemplions of Deciarant as sed fosth in this Dedaration, and
subject further 1o the fundamenta! "good neighboe™ policy undertying the Commumity and this
Declaration, ali real property within the Properties shall be heid, used and enjoyed subject o the
Imitations. restncbons, and other peovisions set forth in this Dedaration. The sinict appication of
the imitations and restrichons set forth in this Articie 10 may be modified or waived in whols or in
part by the Board n specific circunstances where such strict application woukd be unduly hassh,
provided that any such waiver or madification shall not be valid unless in writing and executed by
the Board Any other prowvision hefen notwithstanding, neither Declarant, the Association, the
Board. nor the respective ditectors, officers. members. agents of employees. shall be kabie to any
Owner or ta any other Person as a result of the faihrre to enforce any use restriction or for the
granting or wnthholding of a wanver or modification of a use restriction as provided herein,

Sechon 101 Singie Family Residence, Each Unit shall be improved and used solely as
a residance for 3 single Famaly and for no other prpose (provided that Declarand shall Fenee the
nght, bul not the obligabon, to designate certan specific Lots as private park or "open area™
Common Elements). No part of the Properties shall ever be used of caused 10 be used or aiowed
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or authonzed 1o be used in any way, drectly or indirectly, for any business, commercial,
manufactunng. mercantie, prmary storage, vernding. “reverse engineering,” destructive testing, or
any ather nonresidental purposes; pronded that Declarant, its successors and assigns, may
exercrse the reserved rights described in Article 14 hereof. The provisions of this Section 10.1 sha
not preciude a professionat or administralive occupation. s an occupation of child care, provided
that the number of non-Family children, when added to the nuember of Family chédren being cared
for at the Unit, shall not exceed 2 maximum aggregate of five {5} chiidren. and provided further that
there 1s no ninsance under Section 10.5, below. and no exiemal evidence of any such occupation,
far sa long as such occupabon is conducted in conformance with alt applicable govemmental
ardinances and are merely incidental to the use of the Dwelling as a residsntial home, This
provision shall not preciude any Owner from renting of leasing his entire Unil by means of a written
lease or rental agreement subject to this Dedlaration and any Rules and Regulations: provided that
no kease shall be for a term of less than six {6) months.

Section 102 No Further Subdivision. Except as may be expressly authorized by
Dedaranl. no Unit or all or any portion of the Common Elements may be further subdivided
{induding, without imitation, any division into time-share estales or ime-share uses) withoul the
priar written approval of the Board, provided, however, that this provision shall not be construed
1o bt the ngnt of an Gwner: (1) 1o rent or lease (s entire Unit by means of a wrilten lease of
rental agreerment subject o the restrictions of this Declaration, 50 long as the Unit is ot leased for
transsent o hotet purposes; (2} to sefl his Unit; or (3) 10 transfer or sel any Unit to more than one
person 1o be held by them as tenants-in-common, joint tenants, tenants by the entivety or as
community property  Tne terms of any such lease or renlal ~greement shall be made expressly
subject to this Declaraton. Any failure by the lessee of such Unit to comply with the terms of the
Governing Documents shall constitute a defaufl under the lease or renta) agreement. No two or
more Units i the Properbes may be combined in any manner whether to create a lrger Unit oc
atherwise. and no Owiner may permanerily remove any block wall or other intervening partition
between Unids,

Secton 103 Insurance Rales. Without the pnor wnlten approvad of the Boand, nothing
shall be done or kept in the Properties winch will mcrease the rate of insurance on any Unit or other
poruon of the Propertes, nor shall anything be done or kept in the Properties which would resuit
m the cancellaton of insurance on any Unit or other portion of the Properties or which would be a
wviolaton of any law  Any other prowision herein notwithstanding, the Board shall have no power
whatsoever 1o wave or modify thes restrction

Secton 104 Anmal Resinclions, No animals., repiiles, poultry, fish, or lowd or insects of
any kind ("arumals®) shail be raused, bred or kept on any Unil, excepl thal a reasonable nomber of
dogs., cats, burds, or fish may be kept. provided that they are not kept, bred or mamtained for any
commert:al purpose, nor m unreasonable quantities nor in violabon of any applicable Coonty
ordinance or any other provissan of the Dedlaration. and such fimitabions as may be set fosth in the
Rules and Regulations, As used in this Declaration, "unveasonabie quantities™ shall grdinarily mean
more than two (2) pets per household: provided, however, that the Board may deterrmine that a
reasonable number in any instance may be more or less. The Association, acting through the
Board. shall have the right to prohitst maintenance of any animal in any Unit which constiies. in
the opinion of the Board, a nuisance to other Owners or Residents. Subject in the foregoing.
ammals belonging to Owners, Residents, or their respective Famities, kcensees, tenants orinvitees
within the Propesties must be either kepl within an enclosure, an enclosed yard or on 3 leash or
other restraint being held by a person capable of controléing the animal. Furthermore, to the extent
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permitted by law, any Owner andfor Resident shall be liable to each and afl other Owners,
Reswdents, and their respeclive Famdlies, guests, tenants and invitees, for any unreasonable noise
or damage to person oF property caused by any animals brough! or kepl upon the Properties by
an Owner or Resident or respective Family, tenants or guests; and it shall be the absolute duty and
responsibility of each such Owner ang Resident to ciean up after such animals in the Properties
or streets abutting the Properbes  Without kmiting the foregoing: (a) no “dog run® or sicdar
struciure pertammg to animats shall be placed or permiited in any Lot, uniess approved by the
Hoardin advance and mwriting (and, in any event, any such "dog run® or simidar Improvement shal
not exceed the ke:ght of any party wall on the Lok, and shall otherwise not be penmitted, or shad
be immediately removed, if it constitutes a nuisance in the judgment of the Board; and (b) a
Ovmersshallcomp!yfulrymallmspedsmmmappWeMWWmieSregﬂam
and/or pertaining to animals and the maintenance thereol on the Owner's Unit and/or any other
porkon of the Properbes.

Sechon 105  Nuisances Norubbish, cippings, refuse. serap umber or metal: no grass,
shrub or tree chppings, and no plant waste, compost, butk materiats or other debris of any kired; (a2,
cotectively, hereafter, “rubbwsh and debns™) shall be placed or permitied to accumolate anywhere
within the Properties. and no odor shall be permitted to arise therefrom so a5 10 render the
Properties or any portion thereaf unsanitary, unsightly, or offensire. Without limiting the foregaing.
all rubbish and debns shall be kept at alf tmes m covered, sanitary containers o enclosed areas
designed for such purpases. Such contamers shall be expased 10 the view of the neighborivxg Linits
only when set out for a reasonabie penod of time (nct to exceed twetve (12) hours before or afier
scheduled trash coliechion hows)  Ne noxous or offensive activities {inclksding, but not Ernited to
the reparr of motor vehicles) shall be camied out on the Properties, No noise Gr other nuisance
shall be pemmitied 10 exist or operate upon any portion of a Umnit so as Lo be offensive or detrimentat
to any other Un+t or to occupants theredd. or to the Common Elements. Without Eviting the
generality of any of the foregaing provisions, no exlenor speakers, homs, whisties, belis or other
similar or unusually lout sound devices (other than devices used exclusively for safety, secusity.
or fire protecton purposes), noesy or smokey vehicies, iarge power equipment o large poaver tools
(excluding fawn mowers and other equipment utilized w connection with ardinary landscagpe
rmantenance). noperable vehide, unticensed ofi-road motor vehicle, or other item which may
unreasonably disturb other Owners of Residents or any equipment or item which may
unreasonably interfere with television or ratho reception within any Unit, shall be jocated, used or
placed on any porhon of the Properties without the prior writen approval of the Board. No
unusyually loud maotorcyctes, dirt bikes or simiar mechanized vehicles may be opevated on any
porbon of the Common Elements without the prior written approval of the Board, which approval
may be withheid for any reason whatsoever. Alanm devices used exclusively {o protect the security
af a Dwelling and s contents shall be permitted, provided thal such dewvices do not produce
annoying sounds or conditions a5 a result of frequently occurring false alarms. The Buard shalt
have the nght to reasonably delerming i any noise, ador, activity, or dicumstance, constitutes a
nusance. Each Owner and Resident shall comply with all of the requirements of the loca! or state
health authonbes and with all ather governmental authorities with respect o the occupancy and use
of 3 Unit. mcluding Dwelling. Each Owner and Resident shall be accountable to the Association
and other Qwnrers and Resudents for e conduct and behawvior of chiliren and other Family
members or persons residing in or visiting his Unit; and any damage to the Common Elements,
personal property of the Assocation or property of ancther Owner or Resident, caused by such
chuidren or other Family members, shall be repaired at the sole expense of the Gwner of the Unit
where such chidren or other Family members or persons are residing or visiting,
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Section 106 Exlenor Mantenance and Repair, Owner's Obligations. No improvement
anywhere within the Propertes shall be permitied to fall into drsrepair, and each improvement shall
at all 'mes be kept in good condibon and repair, i any Owner or Residen! shall permd any
improvement. which s the responsthility of such Owner or Resident tomaintain, to I into disrepair
50 a5 to creale a dangerous, unsafe. unsightly or unattractive condition, the Board, after consulting
with the ARC, and after affording such Owner or Resident reasonable notice, shall have the right
but nol the obligatran to correct such condition, and to enter upon such Unit, for the purpose of so
doing, and such Owner and/or Resident shat promptly regnburse the Association for the cost
thereof. Such cost may he assessed as a Spewal Assessment pursuant to Sechon 6.11 above,
ana, « not pad hmely when due. shafi constitute an unpaid or deknquent assessment for a8
purposes of Artici 7 above  The Owner and/or Resident of the offending Unit shali be personally
habte for all costs and expenses incurred by the Association in t2king sudh comective acts, plus all
costs incurred n collecting the amounts due. Each Owner and/or Resident shall pay al amounts
due for such work wathin ten {10) days after receipt of writlen demand therefor.

Section 107 Drainage By acceptance of a deed to a Unil. each Owner agrees for
tumself and tus assigns that he will notin any way interfere with or alter. or permit any Resident 1o
mterfere with or alter, the established drainage patiern over any Unil, so as to affed! said Unit, any
ather Unit, or the Common Etements, unless adequate afternative provision is made for proper
drainage and approved in advance and in writing by the ARC, and any request therefor shafl ba
subject to Article 8 above, including. but not necessanty kmited to, any condition imposed by the
ARC pursuant to Sechon 8.2{b) abave. Without iimiting the generality of the foregaing, any request
by an Owner for ARC approval of aileration of established drainage pattemn shall be subject 1o
payment, by the Owner, of the professional fees of a licensed engineer to review the plans and
specificalions on behalf of the ARC, pursuant o Section 8.2{bX 8) above, which shall be required
in all such cases. and further shall be subject to the Owner obtaining af necessary govermmenta!
approvals pursuant to Section 8.7, above. For the purpose heneof, “estobished drainage pattem”
15 defined as the drainage which exists at the time that such Unit is comveyed to a Purchaser from

Declarant, or iater grading changes which are shown on plans ammwwm
ARC,

Sechon 108 Water Supply 2nd Sewer Systerns. No individual water supply system, or
cesspoal, seplic tank, or other sewage disposal system, of extenior water sofiener system, shal
be permitted on any Umi unless such syslem is designed, localed., constructed and equipped in
accordance with the requirements. standards and recommendations of any water or sewer district
senving the Properties. County health department. and any appbcable uliity and governmental
authonties hawvng junsdichon, and has been approved in advance and in writing by the ARG,

Sechon 109  No Hazardous Acliviies. No activities shall be conducted, nor shall any
improvements be constructed, anywhere in the Properties which are or meght be unsafe or
hazardous to any Person, Linit, Commaon Elements, Withoul imedng the foregoing, (a) nc firearm
shall be discharged within the Propesties, and (b) there shalk be no exterior or open Tres
whatseever, except within a barbecue and contamed within a receptacte commercially designed
therefor. while atiended and i use for cooking purposes, of excepl within 3 fireplace designed to
prevent the dispersal of bummg embers, 50 that no fice hazard 1s created. or except as specically
authonzed in wnihng by the Board (all as subgect to applicable ordinances and fre regutations).

Secton 1050 No Unsightly Articies.  No unsightly article. facilty, egupment, object. or
comdition {(includhing. but not keruted to, cothestnes, and ganden and maintenance equiprnent. or
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mcp-erablevehnde}shallbepemwﬂedtnrenmonwtkﬂsnastubemrb&efrommystreetur
fromm any other Unit. Commion Elements, or neighboring property. Without kmiting the: foregoing
or any other prowistion herein, all refuse, garbage and trash shall be kept at afl imes in covered.,
sanitary containers or enclosed areas designed for such purpose.  Such containers shall be

exposed to view of the public, or nesghboring Units, onty when set out for a reasonable period of
bme (not to exceed twelve (12) hours before and after scheduled wash collaction howrs).

Section 10.11 No Temporary Structures. Unless required by Dedarant dunng the initiat
consiruction of Dwethngs and other Improvements, or utdess approved n writing by the Board in
connection with the consiruction of authnized Improvements, no outhuliding, tent. shack, shed or
otherternparary or portable structure of improvement of any kind shall be placed upon any portico
of the Prapenies. No garage, carpori, trader. camper, motor home, recreational vehicle or other
vehicle shall be used as a residence in the Propertes, either temporasity or permanently,

Section 10.12 No Dniing. No oil diting, od, gas or mineral development operations. oll
refiming. geathermal exploration or development, quaimying of mining operations of any kind shad
be pemtted upon. in. or below any Unit or the Common Elements. nor shall oll. water or other
wells, tarks, Wunnels or muneral excavations or shafts be permstted upon or below the surface of

any portion of the Properties. No derrick of other structure designed for use in boring for water, of,
gecthermal heal or natural gas, or other mineral or depleting asset shall be erected.

Section 10 153 Alleratrons.  There shall be no excavaton, construction, aflterabon or
erectixn of any projection which in any way alters the exterior appearance of anty mprovernent from
any streel. of from any other portion of the Properties {other than minor repairs or rebuilding
pursuant 1o Section 10 6 above ) without the pnor approval of the ARC pursuant to Articie 8 hereof.
There shall be no violation of the sethack. side yard or other requiremests of local governmentst
authonties, notwilhstanding any approva! of the ARC. This Section 10.13 shall nat be desmed to

profubit mner repairs of rebuiding whech may be necessary for the purpose of maintsining or
reslonng a Unit to 1ts 0. ,gmal condibon )

Section 1014 Siqns  Subgect 1o the reserved nghts of Declarant cordamed in Ardicie 14
hereol. no sign, poster, display. bélboand or other advertismg device or other display of any kind
shall be instalied or displayed 1o pubc view on any postion of the Properties, or on any pubdic street
abutling the: Properbes, without the pror wrilten approvad of the ARC. except (a) one (1) sign for
each Unit, nof larger than exghteen {18) mches by thaty (30) mches. advertising the Unit for sale
or rerit, or (b) traffic and other signs snstaded by Dedarant as part of the original construction of the
Propertes. or (¢l s:gns regulated 1o the maximum extent permitted by applicable law. Al signs or
bilibosrds and the condibons promulgated for the regutation thereof shall confonm to the reguiations
of all applcable govermmental ordmances.

Secton 10 15 Improvements.

{a) No Lot shall be improved except with one (1) Dweling designated to
accommodate no more than a single Family and its servants and occasional guests, plus a gatage.,
fencing and such other Improvements as are necessary of cusiomartly incident lo a single-Famely
Dweflisg, provided that one additional smafl permanent building (e.g., a smafl "poot house™ or
"hobby house™) may {but need not necessarily) be authorized on a Lot by the ARC, subject to the
foliowing: (1) full compliance with the requirements of Articie 8, above; {2) the ARC. in its sole
discreton. must determine tha!l the Lol 1s large enough and otherwise suitabie to accommaodate
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suchpropased improvement; (3) such Improvement in all regards must comply with the Governing
Docurnents, and all applicable governmental ordinances snd taws; and (4) such Improvement may
notand shall not be used lor any commercial puspose whatsoewer, pursuant 1o Section 10.1 abave.
No part of the construction on any Lot shall exceed the height imitations set forth in the applicable
provisions of the Governing Documents, or any applicable govemnmental regulatioh{s). No
projechions of any type shall be placed or permitted to remain above the roof of any buiiding within
the Properties, excepl one or more chumneys or vent stacks. No permanent or atactied basketbah
backboard, jungle gym. play equipment, or ather sposis apparahss shail be constructed, erected.
o maniamed on the Properbes without the prior wrilten approval of the Board. A portable
baskelball hoop or other portatile sports apparatus shal! be pesmtted on a Lot, provided that such
item: {1} 15 nol placed in any street, (i) 15 used only daylight hours, (&) duning non-daylight hows,
15 stored on the Lot 50 as {o be out of sight of any street, and {(iv) does not otherwise conslitute a
nuisance n the reasonable judgment of the Board. Apart from any instatiation by Declarant as part
ol its onginal construchon, no patio cover, antennae, wanng, ar conditionansg fodure, water softeness
o other devices shall be installed on the extenor of a Dweling or allowed to peotrude through the
wails or rool of the Dwelling (unth the exception of items instalied by Declarant during the origina!
construction of the Dwelling). unless the pnor wiitten approval of the ARC s obtained, subject to
Secton 10 16, below

(b) Ali ulility and storage sreas and all laundry roams, including all areas in
wiuch clothung or other laundry rs hung to dry. must be completely covered and conceaded from
view from other areas of 1he Propertres and nesghbonng properties.

{c} No fence or wall shall be erected or altered wthout pnor wittien approval
ofthe ARC, and ali alterations or modifications of existing fences or walis of any kind shall require
the pnoc wnilien approval of the ARC

{d) Garages shall be used only for the their ordinary and normal purposes.
Unless constructed or installed by Declarant as part of its orginal construction, no Qwmer or
Reswdent may convert the garage on his Unit inlo lvwng space or otherwise use or modify the
garage 50 as to preclude regular and nommat parking of vehicles therein. The foregoing
notwithstanding. Declarant may convert 3 garage located in any Unid owned by Declarant into a
sales office or relaled purposes.

Section 10 16 Antennas and Sateille Dishes. No exteror radio antenna or aerial,
television antenna or aerial. microwave antenrna. aerial or sateliite dish, “C.B.” antenna or othes
antenna or aerial of any type. which 15 visible from any street or from anywhere in the Properties,
shall be erecled or rmaintained anywhere m the Properties. Notwithstanding the foregoing,
"Permiflted Dewvices” (defined as aniennas or sateffite dishes: (i) which are one meler or kess in
diameler and desmgned to receive dirett broadcast sateliite service; or (it} which are one meler o
less in diameter or diagonal measurement and designed to receive video progrankming services
wvia mull-point disinbution services) shall be permilted, provided that such Permitted Davice is:

{a) located m the athc, crawl space, garage, or other intesior space of the
Dwelling, oc within another approved structure on the Urkt. 5o as not to be visible from outside the
Dweling or other structure. ox. f such location is not reasonabdy practicable, then,
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(b) located in the rear yard of the Unit (i_e., the area betwaen the ptane formed
by the front facade of the Dwelling and the rear lot line) and set back from ali lot knes at least eight
{8} feet, or, if such lpcation 1s not reasonably prachcable, then,

{c} attached lo of mounted on a dack or patio and extending no higher than the
eaves of trat portion of the roof of the Dwelling directty in front of such antenna; or, if such location
rs ot reasonably practhcabide, then,

(d} attached 10 or mounted on the rear wall of the Dweliing 50 as 1o extend no
tngher than the eaves of the Dwellmxg at a point directly abowve the position where attached or
mounted 1o the wall, provided thatl,

{e) f an Owner reasonably delermines thal 3 Permitied Device cannot be
located in comphanoe with the foteqoms portions of this Section 10 15mﬂnﬂmchﬁ19 recephion
of an acceptable quahty sxnal, then the Owner may install such Permitted Device in the least
conspicuous altemabive locationwithin the Unit where an acceptable quality signal can be obtamned;
provided that,

{n Permitied Devices shall be reasonably screened from view from the street
or any other portion of the Properties, and shall be subject to Rules and Regulations adopted by
the Board. establishing a preferred hwerarchy of atternative locations, so long as the same do not
unreasonably increase the cost of installation, or use of the Permitted Device,

Declarant or the Associalton may, bul are in no way cbligated to, prowide a master antenna
or cabie televtsion antenna for use of all or some Owners. Declarant may grant easements for
maintenance of any such master or cable lelevision service,

Sechon 10.17 Landscaping. Subject 1o the provisions of Articies B and 9 (including, but not
hmited 10, Sections 9.7 and 9.8 above}, each Owner shall mslall and shall thereafier maintain the
lardiscaping on tus Unitin 2 neat and attractive condition. No plants o seeds infecied with insects
or plant diseases shall be brought upon. grown or maintained upon any part of the Properties. The
Board may adopt Rules and Reguiations o regulate landscaping penmitted and required in the
Properbes. If an Owner fails to instal and maintain landscaping in conformance with this
Dedlarabon or such Rules and Regulations, or aliows his landscaping fo deteriorate to a dangerous,
unsafe. unsighlly, or unatiractive condition, the Board shail have the ngiu to either (a) after thicty
(30) days' written notice, seek any remedies at law or in equity which it may have; or (b) afler
reasonable notice {unkess there exists a bona-fide unsafe or dangerous condition, in which case,
the nght shall be immediate, and no noice shall be required), Lo comect such condition and to enter
upon the extenor portion of such Owner's Unit lor the purpose of so domg, and such Owner shall
prompify reimburse the Association for the cost thereol, as a Special Assessment, enforceable in
the manner set forth in Arbcie 7. above. Each Ovmer shalf be responsible, at hes sole expense, for
mamntenance. repair, replacement. and watering of any and all landscaping on the tinit. as well as
any and afl spunkler or imgation or other related systems or equiwment perlaining o such
landseaping.

Sechon 16 18 Protebited Plant Types. Without kmiting the generality of any othar provisicn
heremn, the following plant types ane hereby speafically dedared to be musances, and shall not be
permitted anywhere wilhun the Properties: (a) Ofea europaea Tolva™), other than “fnstless okve™
which chall be permutied: (b) Morus alba or nigra (Creadbesry™); (¢) Cynodon dactylon (bermmuda
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grass™). (d) Amaranthus palmen (“careless weed”). (e) Salsola kali ("Russian thistie®): and/or (f)
Fransenan durnosa (Tdesert ragweed”™).

Secton 13 19 Parkihg and Vehicular Restnetions. No Person shall pawk, store or keep
anywhere within the Properties. any moperable or simiar vehicie, or any lange commetciak-type
vehide, including, but not lmited to. any dump truck, cement mixer truck, o or gas truck or delivery
ruck, bus, arcraft, or any vetucular equipment. mobile or atherwise, except wholly within the
Owner's garage as onginally constructed by Dedarant {"Garage”) and only with the Garage door
closed. Any boal, trarer, camper, motor home, and similar recreational vehidle (collectively and
mdividually. "RV}, shall be parked only (i) wholly within a Garage, with the Garage door completedy
closed, or {n) wholly hetween the building lines (i.e., wholly behind the front tukding knes and
wholly m front of the rear buldding lines) of the homes on both immediately adiacent Lats (or, if thers
1s only one immediately adjacent Lot, then the buikling iines of the home on such adjacent Lot
provided that the Board shall have the power and authority, in s sole discretion, to entirely
disapprve and/or prohibit parking of an RV on any Lot with only one other Lot immediately
adjacent thereto) if such parung reasonably may be deemed to constitute a mesance, and
appropnately screened froen view from all streets as delermined by the Board in its reasonable
discrelwn. and no vanance from this requirement shall be authorized or permitted. The foregoing
shaii not be deemed 1o prohibit @ pickup or camper lruck or simélar vehicle up to and incuding one
(1} ton when used lor daily transporation of the Owner or Resident, or the Family respectivety
thereof, which vehicle shall be peamitted. subject to the Garage. nuisance, and parking provisions
herem No Fersan shall conduct repairs of restorabons of any motor vehicle, boat, tratier, aiccraft
or other vehicle upcn any porbon of the Properties or on any streel abutting the Properties.
However, repair and/or restorabon of one (1) such itemn only shall be permitted within the Garage
s0 long as the Garage door remams dosed. provided, however, that such aclivity may be
protubited entirely by the Board if the Board delenmnines in its reasonable discretion that such
activily constitutes a ninsance Vehicles owned, operated or within the control of any Owner or of
a resident of such Owner's Dwelhng shall be parked in the Garage o the exienl of the space
available Iherain  Ali garages shall be kept neal and free of stored materials 50 as lo permit the
parking of at least one {1) standard sized American sedan aulomobile theremn at all tines. Garage
doors shalt not remain open for prolonged perods of time, and must be dosed when not
reasonably required for immediate ingress and egress. The Association, through the Board, is
hereby empowered to establish and enforce any additional parking Emilations, rules and/or
regulations {coliectively. "parking regulabons™) which it may deem necessary, inchuding. but not
kruted to. the levying of fines for wiolabion of parking requdations, and/or removal of any viotating
vetroie al the expense of the owner of such vehidke, No parking of any vehicie shall be pemmitted
along any curb or otherwrse on any street wthin the Properties, except ondy for oondinary and
reasonable gues! parkung, suthect lo parking regilahons established by the Boand, Notwithstanding
the foregaing. these restnchons shall not be interpreted in such a manner as to permdt any parking
or other actvity which wauld be contrary to any County ondance., or which is delermined by the
Board. in s reasonabie discretion, 10 constitute a bona-fide nusance.

Secnon 10 20 Sight Visibifity Restriction Areas.  The maxnmum hesght of a0y and all sigh!

restncting Improvements (including, but not necessarily kmited 1o, landscaping), on af Sight
Visibility Restnchon Areas, shall be restricied to a maamum heighl not to exceed twenty-four {24)

mches, or such other height set forth in the Plat (Maximum Permitted Height®). In the event that
any Improvernent located on any Sight Visibility Restriction Area on a Unit exceeds the Maximum
Permited Heighl, the Associabon shall have the power and easement o enter upon such Unit and
ta bang such Improvement into compliznce, and the Owner shall be solely kable for the costs
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thereof and any and ail costs reasonably related thereto, all of which costs may be assessed
aganst such Chwner as a Speaal Assessment under this Dectaration.

Section 10 21  Prohibited Direct Access. Any other provision herein notwithstanding, there
shall be no direct vehicular access to Tompkins from any abutting Unit (&nd no direct vehioular
access ta Carsoh Court from Lols 18, 19, 20, or 21 of Biock 1 of Unit 1 of the Properties). and any
such direct vehicular access rs hereby prohibiled pursuant to and in accordance with the Plat (other
than over Private Streets wivwch shall be permutied, subject to the prowisions sel forth i this

Declaration).

Seclion 1022 NoWawer. The failure of the Board to insist in any one or more instances
upon the stnct perfanruance of any of the lervns, covenants, conditions or restrichons of this
Declaration, of ta exercise any nght of opbon herein conlained, or 1o serve any notice or to institute
any action, shall not be consirued as 3 waiver or a relinquishment for the future of such lerm,
cavenant, condilion o restriction, but such term, covenant, condrtion or resnctions shall remain
i full foree and elfect. The receipt by the Board or Manager of any assessment from an Owner
with knowiadge of the breach of any covenant hereof shall not be dJeemed a waiver of such breach,
and no waiver by the Board or Manager of any provision hereof shall be deemed {0 have been
made unless expressed in wnling and signed by the Board or the Manager.

Secton 10 23 Declarant Exempbon. Lots owned by Declarant, shall be exempt from the
provisions of this Article 10, until such time as Declarant conveys title to the Lot to a Purchaser, and
achvities of Declarant reasonably related to Declarant's development, construction, and marketing
efforts, shali be exernpt from the provisions of this Artwle 10. Thrs Artice 10 may nol be amended
without Declarant’s pnor written consent.

Sechon 111 Damage or Destruchon. Damage o, or destruchon or condemnation of,
all or any portien of the Common Elements shall be handled in the lodowing manner.

{2l Repar of Damage. Any partion of this Comrmurity for which insurance is
required by thus Declaration or by any applicable provision of NRS Chapter 116, which is damaged
or destroyed. must be repatred of replaced promplly by the Assaciabon unless: (i} the Commermiity
Is terminated, wn which case the provisions of NRS § 116.2118, 166.21183 and 116.21185 shall
apply: (v) reparr or replacement would be iflegal under any stale or local statide o ondinance
goverming health or safety; or (ii:) eighty percent (80%) of the Owners, inchading every Owner of
a Uit that will not be rebuild, vole not to rebudd. The cost of repair or replacament in excess of
Insurance proceeds and reserves is a Common Expense. Il the entire Cormenunity s not repatned
or replaced. the proceeds altributable to the damaged Commorn Elements miust be used to restore
the damaged area to a condibon compatible with the remainder of the Community, (A) the
proceeds attributabbe to Units that are not rebuitt must be distriuted to the Owners of those Units;
and (B} the remamnder of the proceeds must be distribuled to all the Owners or ke holders, as their
interesls may appear, m proportion to the liabiities of all the Units for Commion Expenses. If the
Cwners vote not to rebudd any Unil, that Unit's aliocated interests are automaticaly reallocated
upon the vote as 1l the Unit had been condemned, and the Association promplly shalt peepare,
exeatte and Record an amendment to this Declaration reflecting the realiocations.
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{b) Damage by Qwner. To the tull exdent permitted by Lw, each Owner shatt
be hable to the Assotation for any damage to the Common Elements not fully reimbursed (o the
Association by insurance proceeds, provided the damage s suslained as a resultt of the negligence,
willful misconduct. or unauthorized or improper instaiation or maintenance of any improvement by
said Owner or he Persons denving their right and easement of use and enjayment of the Common
Elements from sait Owrnier, of by his respective Famdy and guests, both mnor and adutt. The
Assocalion reserves the night, actng through the Board, after Nolice and Hearing, 1o: (1) detenmine
whether any claim shall be made upon the insurance maintained by the Association; and (2) levy
against such Owner a Specual Assessment equal lo any deductible paid and the increase, if any,
tn the msurance prermiums directly attnbutable 1o the darmage caused by such Owner or the Person
for whom such Owner may be responsible as desmbed above. In the case of joint ownership of
3 Unit, the latrlity of the co-cwners thereof shall be joint and several, excepd 10 any exient that the
Assocation has previously contracted in wriling with such co-owners to the contrary. After Notice
and Heanng. the Assocaton may levy a Special Assessment in the amount of the cost of
correching such damage, to the extent not reimbursed to the Association by mswsance, agaiest any
Unit owned by such Owner, and such Specal Assessment may be enforced as prmvided heren.

Sechon 112 Condemnabion, if at any time, all or any portion of the Common Elements,
or any nlerest theredn. 15 1aken for any govemmental or public use, vnder any statule, by right of
emnent gomain oF by private purchase m heu of eminent doimain, the award in condemnation shall
be pa 1o the Associaton  Any such awand payable to the Association shall be deposited n the
operating fund No Member shall be entitied to particpate as a parly, or otherwise, in any
proceedings relating to such condemnation.  The Association shall have the exclusive right 10
particpate it such proceedings and shall, n is name alone, represent the interests of alt Members,
Immediately upoan having knowledge of any taking by emenent domain of Comman Elements, or
any portwn thereof, or any thireat theregf, the Board shall promptly nolify aft Owners and ali Ekgitie
Haolders

Sectwon 113 Condemnabon involving a Unit. For purposes of NRS § 116.1107(2)Ka), if
part of a Unit 1s required by emunen! domaun, the award shall compensate the Owner for the

reduchon it value of the Unit's mlerest m the Common Elements. The basis for such reduction
shaii be the extent to which the cccupanls of the Unit are impaired from enjoying the Common
Elements In cases where the Unit may sbll be used as a Dwelling, it shatt be presumed that such
reduction s zero (0}

ARTICLE 12
INSURANCE

Secton 12,1 Casualty Insurance. The Boamd shalf cause to be oblamned and maintained
a master pohicy of fire and Casually msurance with exiended coverage for loss or damage to alf of
the Asspciation's insurable Improvernents on the Common Elements. for the full msurance
replacement coslt thereof withoul deduction for depreciation or coinsurance, and shall obiain
msurance against such other hazards and casuatties as the Board deems reasonable and prudent.
The Board, in ils reasonable judgrment, may also insure any other property whether real or
personal, owned by the Association of focated within the Propesties, against i0ss or damage by fire
and such other hazards as the Board may deem reasonable and prudent, with the Association as
the owner and beneficiary of suchinsurance. The insurance coverage with respect to the Coinmon
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Eiements shall be maintamed for the benefit of the Association, the Owners, and the Ehgible
Heiders, as their interests may appear as named insured, subject however 1o the koss payrnent
requirements as set forth heren. Premiums for all instwance camied by the Assocation are
Common Expenses inciuded i the Annual Assessments levied by the Assotiation.

The Association. acting through the Board, shall be the ramed insureds under poticies of
insurance purchased and mantained by the Association. Allinsurance proceeds under any policies
shal be paid 10 the Board as lrustee. The Board shall have full power 1o receive and receipt for
the proceeds and to deal therewith as deemed necessary and appropriate. Except as otherwise
specfically provided in this Dedlaration, the Board, acting on behalf of the Association and alt
Owmners, shall have the exclusive right to bind such parlies with respect o all matters affecting
msurance camed by the Associaton, the settiement of a koss claim, and the sumender,
canceliation, and modsfication of all such insurance. Duplicate orignals or cestificates of ali pokicies
of insurance mantamed by the Association and of afl the renewals thereof. together with proof of
payment of premums, shall be detivered by the Assodation to all Eligible Holders who have
expressly requestied the same in wiiting,

Secton 122 Liabhly and Other Insurance. The Association shall have the power and
duty to and shall abtain comprehensive public liability insuwrance, includng medicat payments and
makcwous muschief, i such imifs as it shall deern desrable (but in no event less than
$1.000.000 00 covenng all daims for bodily injury and property damage arising out of a single
occurrence), insunng the Association. Boand, Directors, Officers, Dedlarant, 3nd Manager, and their
respeclive agents and employees, and the Owners and Residents of Units and their respective
Families. guests and inwvitees. against kabikty for bodity injury, death and propesty damage arising
from the aciviies of the Assaciation or with respec] b0 progerty maintained or required 1o be
mamtaned by the Assoaaton mciuding. if obtainable. a cross-Hiabdity endorsement insuring each
nsured aganst abidity to each other insured.  Such insurance shall atso include coverage, (o the
exient reasonably available. against kabdity for non-owned and hired automobsles, kability for
praperty of others, and any other liability or risk cusiomanty covered with respect o projects similor
in construction, location, and use, The Association may also obtan, through the Board, Worker's
Compensabon insurance (which shali be required if the Assodiation has one or more employees)
and other iabuiity nsurance as it may deem reasonable and prudent, insuring each Qwner and the
Assprahon, Board, and any Manager, from liabeity in connection with the Common Elements, the
premums for which are a Common Expense included in the Annual Assessment levied against the
Owners. All msurance polices shall be reviewed at least annually by the Board and the limits
increased in s reasonable business judgment.

Sechon 123 Fuelity Insurance. The Board shall further cause 1o be obtained and
martamed errors and omissions insurance, blanket fidelity msurance coverage {in an amount at
leas! equal to 100% of Association Funds from time to time handied by such Persons) and such
other insurance as it deems prudent, insunng the Board, the Direclors and Officers, and any
Manager against any liability for any act or omission in camying out their respective obkgations
hereunder. or resulling from ther membership on the Board or on any commitiee thereof.,
reasonably feasible, the amount of such coverage shall be at least $3.000,000.00, and said poticy
or pohaes of insurance shall alse contam an extended reportng penod endorsemeant (a tadl) for a
six-year penod The Assocation shall require that the Manager mastan fidekty nsurance
coverage winch names the Assaciation as ancbligee, in such amount as the Board deems prudent.
From such tirre as Dedlarant no longer has the power o control the Board, as sef forth in Section
3 7{c} above, blanke! fidelfy insurance coverage which names the Associalbion as an obigee shall

.54

AA000293



--.._l

| o
[ e ] paler
L ] ik
oL Fg—p
Bl o135 |
—_—

L o |

be obtaned by or on heholf of the Association for any Person handiing funds of the Assodiation,
inclucing but not Imated to, Officers, Directors, trustees. employees. and agents of the Assocdiation,
whiether or not such Persons are compensated for thes services, in such an amount as the Board
deems prudent; provded thatl 1n nD evenl may the aggregate amount of such bonas be less than
the maxsmum amount of Assocaton Funds that will be in the custody of the Assocation or
Manager al any time while the policy s in force (but in no event less than the sum equal 1 one-
fourth (174} of the Annual Assessments on all Umts, plus Reserve Funds), or such othver amaunt
a5 may be required by FNMA, VA or FHA rom brne to time, if applicable.

Sectwon 12.4 Other_insuranpe Provisions. The Board shall afso ohtain such other
msurances cuslomanly required with respect lo projects similar in construction, location, and use,
or as the Board may deem reasonable and prudent from time to time . including, but not necessarity
limited to, Worker's Compensation msurance (which shall be required if the Association has any
employees) All premums for nsurances obtained and mamlained by the Assocation ae a
Common Expense included i the Annual Assessment levied upon the Owners. Al insurance
policies shall be reviewed at least annually by the Board and the Emits increased in its sound
business judgrment. In addibon, the Assodialion shall continuously maintain in effect such casuatty,
flood, and habiiity nsurance and figelity insurance coverage necessary o meet the requiremenis
for similar developments, as set forth or maodified from time to time by any governmentat body with
funschchion,

Sechion 125  Insurance Obligations of Owners. Each Owner s required, at Ciose of
Escrow on hus Unit, at his sole expense to have obtained. and to have fumnished his Mortgagee (ox,
it the event of a cash lransaclion invoharyg ko Morigagee, then to the Board) with duplicate copies
of, 2 homeowner's pohicy of fire and casualty insurance with extended coverage {or koss or damage
1o all insurable improvements and fixiures onginally mstalted by Dedasant on such Owner's Unit
in accordance with the onginai plans and specifications, or instatted by the Dwner on the Unil, for
the fult insurance replacement cost thereof without deduction for deprecation or coinsurance. By
acceptance of the deed to his Unit, each Owner agrees to maintaim in full force and effect at all
tmes, at said Owner's sole expense, such hameowner's insurance policy, and shall provide the
Board with duplicate copies of such insurance policy upon the Board's request. Nothing herein shall
preclude any Owner from camying any public Lgbdity insuwrance as he deems desirable 1o cover his
ndwiduzal lrability, damage to person of property ocourting inside his Unit or elsewhere upon the
Froperties. Such polioes shall not adversely affect or diminish any kabdity under any ksurance
obtained by ar on behalf of the Association, and duplicate copies of such other policies shall be
deposited with the Board upon request. If any loss intended lo be covered by insurance camied by
or on behalf of the Assaciabon shall ocour and the proceeds payable thereunder shall be reduced
by reason of insurance camed by any Owner, such Owner shall assign the proceeds of such
nsyrance carmed by hum to the Assoaaton, 1o the extent of such reducton, foe application by the
Board to the same purposes as the reduced pmoeeds are to be applied. Nodwithstanding the
foregoing. or any other prowvsion herewn, each Owner shall be solely responsible for full payment
of any and all deductble amounts under such Ownes’s pohcy or polices of msurance.

Secion 126 Waiver of Subrogetion. Al pokoies of physical damage insurance
mamntamncd by the AssoCzaban shall provide, if reasonably possible, for waiver of: (1) any defense
based on coinsurarce: (2} any nght of set-off, counterclasn, apportionment, proration or
contnbution by reason of other msurance nol camied by the Assodiation: (3) any invalidity, other
adverse effect or defense on account of any breach of wamanty or condition caused by the
Assotiation, any Owner or any tenant of any Owner, of ansing from any act, negledt, or omession
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of any named insured of the respective agents, contractons and employees of any insured; {4} any
nghis of the surer to repar, rebuild or replace, and, in the event any lmprovement is not repained,
rebuit or replaced following loss, any right to pay under the insurance an amount less than the
replacement value of the Improvements insured: or (5) notice of the assignment of any Owner of
its interest in the insurance by virtue of a conveyance of any Unit. The Association hereby waives
and releases all claims aganst the Board, the Ownars, Declarant, and Manager, and the agents
and employees of each of the foregoing, with respect to any loss covered by such insurance,
whether ar not caused by negligence of or breach of any agreement by such Persons, but oaly to
the extenl that msurance proceeds are received in compensation for such loss; provided, howeves.,
that such waiver shall not be effective as to any loss covered by a policy of instrance which would
be voided ar wmparred thereby.

Section 1.7  Notice of Expiration Requirements. [f avadabie, each of the policies of
insurance mamtained by the Association shal: contain a provision that sai policy shall not be

canceled, termmated. materiafly modified or allowed to expire by its terms, withoa thirty {30) days
pnor wniten nolice to the Board and Declarant and ta each Owner and each Eligible Holder who
has filed a wntten request with the carrier for such notice, and every other Person in interest who
requests in wrting such notice of the iInsurer, Al insurance polices camed by the Association
pursuant lo this Articie 12, to the extent reasonably available, must provide that {a) each Owner
1s an nsured under the polcy with respect 1o liability arising out of his interest in the Common
Elements or Membership: (b} the insurer waives the right to subrogation under the policy against
any Owner or membser of tus Famly, (€] no act or omission by any Owner or member of his Famiy
will vaud the policy or be a condition to recovery under the policy; and (d) if. at the time of a loss
under the policy there 1s other insurance In the rame of the Owner coverting the same risk covered
by the policy. the Asscciabion’s policy provides promary fisuranis,

ARTICLE 13
MORTGAGEE PROTECTION CLAUSE

in order 10 induce FHA. VA, FHLMC. GNMA and FNMA and any other govemmental
agency or other Mortgagees 1o partiapate o the financuyg of the sale of Units within the Properties.,
the following prows:ons are added herato (and to the extent these added pyovisions conflict with
any other provisions of ihe Declarabon, these added provisions shall control):

(a) Each Ehqible Halder, st s wrilten request, is entitled to writlen notification
from lhe Assoc:alion of any default by the Mortgagor of such Urit in the performance of such
Morigagor's obligatons under thus Dedaration, the Articles of Incorporation or the Bylaws, which
default 15 not cured within thinty (30) days after the Association leams of such default. For
purposes of this Declaration, ™first Morigage® shall mean a Mortgage with first priority over ather
Mortgages or Deeds of Trust on a Un1, and “first Mortgagee™ shall mean the Beneficiary of a first
Mortgage.

{b} Each Owner, induding every first Mortgagee of 2 Morigage encumberning
any Unit which oblamns ke to such Unit pursuant fo the remedies provided in such Morigane, or
Dy fareclosure of such Mortgage. or by deed or assignment m keu of foreclosuse, shall be exernpt
from any “nght of first refusal” created or purported to be created by the Goveming Documents,
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(c) Except as provided in NRS § 116.3116(2), each Beneficiary of 3 hirst
Mortgage encumbenng any Unit which oblains titte to such Unit or by foreclosure of such Morigage,
shalltake bitie 1o such Unil free and dear of any daims of unpaid assessments or charges against
such Unit which accrued prior to the acquisition of tike to such Unit by the Mortgagee.

{d) Unless at least sixty-seven percenl (679%) of Eligible Holders (based upon
one {1} vote for each first Mortgage owned) or sixty-seven percent (679%) of the Owners (other than
Declarant) have gwven thewr pnor writlen approval, neither the Association nor the Owners shall:

{n subsect o Nevada nonprofit corporation Llaw to the contrary, by
act or omission seek lo abandon, partifion, alienate, subdivide, release, hypothecate, encumber,
sell or transfer the Common Elements and the Improvements thereon which are owned by the
Assaocation, provided that the granting of easements for public utitites or for other public purposes
consistent with the mtended use of such property by the Assocation as provided it this Declaration
shallnot be deemed a transfer within the meaning of this clause.

(u) change ihe method of determining the oblgations, assessments,
dues or ather charges which may be levied against an Owner, or the method of alfocating dis-
trbutons of hazard insurance proceeds or condemnabion awarnds;

{r) by act or omussion change, wanve or abandon any scheme of
requiations, or enforcement thereof, perlaining 10 the architectural design of the exterior
appearance of the Dwellings and other Improvernents on the Unils. the maintenance of the Exterior
Walls or common fences and deveways, or the upkeep of lrems and plantings in the Properties;

LY fail to mamtain Fire and Extended Coverage on any insurable
Common Elements on a current replacement cost basis in an amount as near as passible to one
hundred percent (100%) of the insurance value (based on current replacement cost);

{v) except as provided by any provision of NRS Chapter 116
apphicable hereto, use hazard insurance proceeds for losses lo any Common Elements property
for other than the repair, reptacement of reconstruction of such property: or

{v1) amend those pravisions of this Declaration or the Artices of
Incorporation or Bylaws which provide for rights or remedies of first Morigagees.

{e} Eligitie Holders, upon written requesl, shail have the right to (1) examine
the books and records of (he Association during normal business hours, (2) require from the
Assouation the submission of an annual audited finandcial statement (without expense to the
Benehciary, msurer or guarantor requesting such staterment) and other financial data, {3) receive
wniten notice of all meetings of the Members. and (4) designate in writing a representative o
attend ail such meetings.

{Nn All Benefigarnies, insurers and guarantors of first Mortgages, who have filed
a wrtien request for such notice with the Bazard shall be given thirty (30) days” written notice: prior
o' (1) any abandonment or lermunation of the Association; (2) the effectve date of any proposed,
matenal amendmen o this Declaraton o the Articies or Bylaws; and (3} the effective date of any
lermmation of any sgreement for professional management of the Properties following a decision
ofthe Owners to assume self-management of the Properties. Such firstMortgagees shall be given
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immediate nobce (1) fellowng any damage to the Common Elements wheneaver the cost of
reconstruction exceeds Ten Thousand Dollars ($10.000.00). and (i) when the Board leams of any
threatened condemnation proceeding of proposed acquisition of any portion of the Properties.

1g} First Morlgagees may. jomtly or singly, pay taxes or other charges wiich
are i defaull and which may or have become a charge aganst any Common Elements propesty
and may pay any overdue prenmuums on hazasd insurance pobaes, or secune new hazard nswrance

coverage on the tapse of a policy. for Common Elements property, and firsl Mortgagees maling
such payments shall be owed immediate rewmbursement therefor fror the Association.

{1y The Reserve Fund descnbed m Articde 6 above must be funded by requiar
scheduled monthly, quarterly, semiannual of annual payments rather than by Lage extraordinary
assessments

{t} The Board shall require that any Manager, and any employee of agen!
thereof, mantan at alt umes fidelity bond coverage wiuch names the Association as an obligee;

and. at all times from and after the end of the Dectarant Control Perod, the Board shail secure and
cause (o be maintained in force al ait times fidelity bond coverage which names the Assotaton
as an obhgee for any Persan handiing funds of the Association,

{1 When professional managemenl has been previously required by a
Beneliciary, msurer or guarantor of a first Monigage, any decision 1o establish sel-management
by the Assocration shall require the approval of at least sixty-seven percent (67%) of the voting
power of the Assocation and of the Board respectively, and the Beneficiaries of at least fifty-one
percent (51%) of the Eligible Holders.

{k) So long as VA s insuring or quaranteeing loans or has agreed o insure or
guaranter 1oans on any partion of the Properbes, then, pursuant 1o applicable VA requirement, for
so long as Declarant shall controt the Assecation Board, Dedarant shall obtain prior written
approval of the VA for any malesial proposed: action which may affect the basic omganizatoon.
subject to Nevada nonprofit corporation (aw, of the Association (i.e.. merger, consoldation, or
dissolutron of the Association), dedication. conveyance. of mortgage of the Common Elements:
or amengment of the provisions of this Declaration, the Articles of Incorporation, Bylaws, or other
document which may have been previously approved by the VA provided that no such approval
shall be required In the event that the VA no longer reqularty redquees or issues such apgprovals at
such bme

tn addibon 1o the foregoing, the Board of Directors may enter into such contracts or
agreements an behalf of the Association as are required in order 1o reasonahly satisfy the express
apphcabie requirernents of FHA, VA, FHLMC, FNMA or GNMA or any similar entity. so as lo aliow
for the purchase, insurance of quaranty, as the case may be, by such etities of first Mortigages
encumbenng Unis Each Owner hereby agrees that it will benefit the Association and the
Membershup, 3s a cass of polential Morigage bormmowers and potential sellers of their Units, if such
agencies approve the Propertes as a qualifying subdivision under their respective policies, nies
and regulabons, as adepted from lime to time. Morlgagees ane hereny autharized to fumish
nformabon to the Board concermng the status of any Mortgage encumberng a Unit.
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ARTICLE 14
DECLARANT'S RESERVED RIGHTS

Section 14.1  Declarant’s Reserved Rights. Any other provision herem notwithstandmg,
pursuant to NRS §116 2105{1}h). Declarant reserves, in its sole discretion, the foflowing
developmental nghts and other speciat Dedarant’s nghts, on the lerms and condibons and subject
to the expirabon deadlines. f any, sel forth below:

{a) Right lo iele | Is and Cons .
reserves, for a penod teiminaling on the fiiteenth {15th) anniversary of Recordation of this
Dedaration. the ngh!, in Dedarant's sole discrebon, to complele the coastruction of the
improvements on the Properties and an easernent over the Properiies for such purpose; provided,
however, that «f Declarant stli owns any property in the Properties on such fifteenth {15ih)
anmiversary dale, then such rights and reservatons shall continue for one additional successive
period of ten (10} years thereaflier

{b1 = Exercse of Developmeantal Rights. Pursuant 1¢ NRS Chapter 116,
Declarant reserves the nght to annex all or porhons of the Annexabie Area to the Community,
pursuant to the prowisions of Article 15 hereol, for as tong as Declarant owns any portion of the
Annexable Area No assurances are made by Declarant with regard to the boundanes of those
portions of the Properties which may be annexed or the order i which such portions may be

annexed, Declarant also reserves the right to withdraw real property from the Connunity.

{c} Offices, Model Homes and Promotionat Signs  Declarant reserves the right
to mar.an signs, sales and management offices, and models i any Unit owned or leased by
Declarant n the Properties. and signs anywhere on the Common Elements, for so iong as
Dedarant owns or leases any Unit

{d) Appontment and Remaval of Dvwectors.  Declarant reserves the night to
appant and remove a maonty of the Board as set forth in Sechon 3.7 hereo!, for the penod set
forth theremn dunng the Declarant Cortrol Penod.

{e) Amendments. Dedarant reserves the nghl to amend this Declaration from
hme 10 time, as set forh m detanl m Section 177, bedow, durawg the time periods set torth therem,

{f Apponiment and Removal of ARC. Declarant reserves the right to appoint
and remave the ARC, for the ime period set forth in Section 8.1, above.

{1 Easements Declarant has reserved certain easements, and related nights,
as set forth in this Dedarabon,

{h Other Fughts  Declarant reserves all other rights, powers, and authority of
Deciarant set forth in thes Declaration, nduding, but not imded to, Arircle 16 betow. and, to the
extent not expressly probibited by NRS Chapter 116, further reserves ali other rights, powers. and
authenty, i1 Dedlarant's sole discrebon, of a declarant under NRS Chapler 116.

{t) Controf of Entry Gates. Dedaramt reserves the right, until the Close of
Escrow of the last Unitin the Properbes, o unilalerally control all entry gates, and to keep all entry
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gates open gunng such hours established by Dedarant, in its sole discretion, to accommodate
Dedlarant’s construction actwviies, and sales and marketing activilies.

{j} Restrction of Traffic. Deciarant reserves the nght, untit the Close of Escrow
of thelast Unit in the Properties, to unilaterally restrict and/or re-route ali pedestrian and vehicular
traffic within the Properties, in Declarant’s sofe discretion, to accommodate Dedarant's construction
achviles, and sales and marketing activities; prowvided that no Unit shall be deprived of access 1o
a dedicataed street ad@acent 1o the Properties,

{K} Possible Future Common Recreation Area. Dedlarant reserves the right,
but not the cbhgation. in Declarant’s sofe and absalute discretion, unti the Close of Escrow of the
last Unit m the Propertes. to undaterally develop and convey o the AssoCiahon a coOmmon
recreational area within the Community (which may but need not necessanly include, and need not
necessanly be hmited to. a tot kol. park. and/or pool) as a part of the Common Elaments of this
Community (and. in such event, the costs of mainlenance and repair of the same shall be a
Comman Expense)

Secton 142  Exemption of Declarant. Notwithstanding anything to the contrary in this
Declaration, the following shali apply:

ial Nothung tn this Dedlaration shall limit. and no Owner or the Association shall
do anylhing to interfere with, the nght of Dedarant lo complete excavation and grading and the
construction of Improvements 1o and on any porton of the Properties, or ‘o alter the Toregoing and
Dedlarant’s construction plans and designs, or 10 construct such additional Improvements as
Declarant deems advisable in the course of development of the Properties, for so long as any Unit
owned by Declarant remans unsold.

{b) This Declaration shall i no way Emit tha right of Declarant to grant
addiional icenses, easements, reservations and nghts-pl-way to itse!, 1o govemmental or public
authonties (ncluding without bmrtabon public ublly companies). or to others, as from time o time
may be reasonably necessary lo the proper development and disposal of Units; provided, however,
that f FHA or VA approval 15 sought by Declarant. then the FHA and/or the VA shall have the right
to apprave any such grants as provided herem,

(c) Prospective purchasers and Dedlarant shall have the right to use all and any
portion of the Common Elements for access (o the sales facilies of Dedaran! and for placement
of Declarant’s signs.

{d} Without hmiting Section 14.1(c), above, or any other provision hesein,
Dedarant may use any siructures owned or leased by Declarant, as modei home complexes or real
estatesales or management oifices. subject to the time limitations set forth herein, after which time,
Deciarant shall restore the Improvement to the condition necessary for the ssuance of a final
certficate of occupancy by the appropnate governmental enlity. Any garages which have
converted into sales affices by Declarant shall be converted hack to garages at the tme of sake to
a Purchaser af such Unit

{e) All or any porbion of the nights of Declarant in this Declaration may be
assigned by Declaranl to any swceessor in mierest, by an express and written Recorded
assignment which speafies the nghts of Decdlarant so assgned.
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(f) The prior wiitten appruval (which shall not be urweasonably withhedd) of
Declarant. as developer of the Properbes, shall be required before any amendment to the
Dedlaration affecting Declarant’s rights or imerests (including, without kmitation, this Article 14) can
be efipctive

{q) The rights and reservatons of Declarant referred to herein, i not earbier
tenminated pursuant to the Declaration, shail terminate on the dale set forth in Section 14.1(a)
abowve,

ARTICLE 15
ANNEXATION

Section 151 Annexation of Property. Declaramt may, but shal not be required to, at any
time or from time to tme. add to the Properties covered by this Declaration all or any partion of the
Annexalie Area then owned by Dedarant, by Reconding an annexation amendment ("Annexation
Amendment®) with respeci ta the real property 1o be annexed CAnnexed Propesty™). Upon the
recording of an Annexaton Amendment covering any portion of the Annexabla Area and containing
the provisions set forth herein, the covenants. conditions and restrictions contamed in this
Dreclaration shall apply to the Annexed Property n the same manner as if the Annexed Property
were onginally covered in this Declaration and oniginally constituted a podtion of the Origenat
Property: 2nd thereafier, the nghts, privieges, dutes and kabidities of the parties to this Declaration
with respect to the Annexed Property shafl be the same as with nespect to the: Oviginal Property and
the rights. althgations, pavileges, duties and kabdities of the Owners and oocupants of Units within
the Annexed Property shall be the same as those of the Owmers and occupants of Units oniginally
affecied by this Dedaration, 8y acceptance of 3 deed from Declarant conveying arty real property
located in the Annexable Area {(Exhibit "B” heteto), n the event such real propetiy has not
therelofore been annexed to the Properties encumbered by this Declaration, and whether or not
s0 expressed in such deed. the grantee theneo!f covenants that Declarant shat! be fully empowered
and entitied (but not obligated) al any time therealler, and apponis Declarant as attomey in fact,
in accordance with NRS §§ 111 450 and 111.460, of such grantee and his successors and assigns.
to> uniaterally execute and Record an Annexation Amendment, annexing said real property to the
Commiaity. in the manner provded for in this Articde 15.

Sechion 152 Anpexabon Amendment. Each Annexation Amendrient shall conform o
the requirements of NRS § 116.2110. and shall include:

{a) the witten and acknowledged consent of Declarant;

{b) a reference to this Declaration, which reference shall state the date of
Recordaton hereof and the County. book and instrument number, and any other relevant
Recording data;

{c] a stalernent that the prowvisions of this Dedaration shall apply o the
Annexed Property as set lorth therein;

(d} a sufficken! descnption of the Annexed Property;
(e} assignment of an ldentifying Number 1o each new Unit created:
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N a reallocation of the allocated interesls among alf Units: and

{9} a descnpbon of any Commeon Elements created by the annexation of the
Annexed Property.

Sechon 153 EHANA Approval. in the event that, and for 5o long as. the FHA or VA is
msunng or guaranteeing loans {or has agreed to insure or guaraniee koans) on any portion of the
Properties with respedt to the initial sale by Declarant to a Purchaser of any Unit, then a comdition
precedent lo any annexation of any property other than the Annexable Area shall be writlen
confirmation by the FHA or the VA that the annexation is in accordance with the development plan
submiited ta and approved by the FHA or the VA, provided, however, that such written confirmalion
shall not be a conditon precedent d at such time the FHA or the VA has ceased to regularty require
or issue such wntlen confirmations.

Section 154 Disdaimers Reqarding Annexation. Portions of the Annexable Area may
or may not be annexed, and. if annexed, may be annexed at any Eme by Dedarant. and no
assurances are made wrth respect to the boundanes or sequence of annexation of such portions.
Annexation of a porton of the Annexable Area shall not necessitate annexation of any other portion
of the remainder of the Annexable Area, Declarant has no obligabion to annex the Annexable Aneg,
or any porbon thereol.

Sechhon 155  Expansion of Annexable Area. In addition to the provisions for armexation
specified in Section 15.2, above, the Annexabie Area may, from time fo time, be expanded 1o
ndlude addibonal real property, not as yel identified. Such property may be annexed o the
Annexable Area upon the Recordation of a written instrument describing such rea! property,
executed by Dectarant and all other owners of such property and containing thereon the approval
of the FHA and the VA, provided, however, that such writien appeoval shall not be a condition
precedent f at such tme the FHA or the VA has ceased to regularly require or issue such written

approvals,

Section 156 Coniraction of Annexable Area. So long as real property has not been
annexed to the Properties subject to this Declaration, the Annexable Area may be contracted fo
detele such real property elfective upon the Recordation of a writlen insinement describing such
real property, executed by Dedlarant and all other owners, if any, of such real property, and
declaring that such real property shall thereafter be deleted from the Annexable Area. Such real

property may be deleled froim the Annexable Area withcut a vote of the Associabion or the approval |

or eansent of any other Person, except as provided hergin,

ARTICLE 16
ADDITIONAL DXSCLOSURES, DISCLAIMERS AND RELEASES
Sectron 16.1  Addibonat Disdosures and Disclaimers of Certain Matters. Without Emiting

any other provision m thrs Dedlaration. by acceptance of a deed to a Unit, each Owner (for
purposes of this Section 16.1. the term "Owner™ shallinclude the Owner, and the Owner's Family,
guests and tenants), and by residing within the Properties, each Resident (for purpases of this
Article 15, the term "Resudent” shall include each Resident, and the Resident's family and guesis)
shalt conciusively be deemed 10 understand, and 10 have acknowiedged and agreed to. all of the
following
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{a} that there are or may be major electncal power system components (high voltage
transmussion or distnbution hines, trensformers, efc. ) presently and from time Lo time located within,
adjacent lg, or nearby the Properties (indudmg. but not imited 1o, the Common Elements andior
the Unit). which generale certam elecinic and magnetic fields (CEMF) around them, and that
Declarant disclaims any and all representations or wamanties, express and snglied, with regard to
or pertaining to EMF,

{b) that the Unit and the other portions of the Propetties are or from time (o teme may
be iocaled within or nearby. (1) airplane flight patterns or clear zones. and subject o skgnificant
levels of arpiane noise, and (2) major roadways, and subiect to significant levels of nose, dust, and
ather nuisance resuling from proximity to major roadways and/or vehicles. Also, each Unit is
located in proxsmuty 1o streets and other Dwellings i the Community, and subject to substantal
levels of sound and noise. Declarant disclaims any and all repeesentations or wamranties, express
and 1mphed. with regard to or pefaming to such airplane flight patitems or dear zones and/or
roadways or vehicles or noise,

{c} that the Uml and other porions of the Properties are or may be neartry major
regional underground nalural gas transmession pidelines. Declarant hereby specificalty disclaims
any and all representations or wamanties, express and implied, with regard (o or pertaining to gas
transmission limnes,

(d) that the Las Vegas Valley contains a number of earthquake faults, and the Unit and
other portions of the Properties may be located on or nearby an dentified o yet lo be identified
sessmc fault ine Declarant speafically disciaims any and all representations or wamanties,
express and imphed, with regard lo or pertaining to earthquake or seismic activities;

{e) that construction or installabon of Imprevements by Dedlarant. other Owners, or
thirg parties. and/or instailabon or growth of trees or other plants, may irnpair or eliminate the view,
if any, of or fromn a Unit.  Dedarant disclaims any and all representations or wammanties, express
and implied, with regard to or pertaming to the impakment or elimination of any existing or fulure
VIEW,

{NH that residenhal subdvision and new home construchon is an ndustry inherently
suhject to vanations and imperfectons. Purchaser acknowiednes and agrees that items which do
rnot matenally affect safety or structural integrity shall be deemed "expected minor fiaws™ (inchading,
but not limited to reasonable wear, lear or deleniorabon; shikage, swelling, expansion of
settlerment; squealung, peeling, chipping, cracking, or fading; touch-up pamting; minor faws or
comrecive work, and like ilems ) and are not constructional defects. Purchaser acknowliedges that:
{1} the fimshed construction of the Unit and the Common Elements, white within the standards of
the indusiry in the Las Vegas Valley, Clark County, Nevada, and whide in substantial complianos
with the plans and speafications, wdl be subiect o expected menor flaws: and (2) issuance of a
Certuficate of Occupancy by the relevant governmental authority with jurisdiction shalt be deemed
conclusrve evidence that the relevant iImprovernend has been built withen such industry standards;

(g) that mdoor ar quality of the Unit may be affected, in a manner and to a degree
found N new construction within mdustry standants, by particadales or volatiles esmanating o
evaparabng from new carpebing or other buiiding materials. iresh paint or other seatants or finishes,
and soon,
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(i) that installation and mainlenance of 2 gated commumity and/or any securnity device
shall not create any presumption or duty whatsoever ol Dedarant or Association {(or their respective
officers. direclors, managers, employees, agents, and/or contraclors) with regard to security or

proteclion of person or property within or adjacent to the Properties;

(t) that the Unst and other portions of the Properties are located adjacent or nearby to
certamundeveioped areas which may contain vanious species of wild creabures (including. but not
himited to, coyotes and foxes). which may fram time to me stray onto the Properties, and which
may otherwise pose a nuisance or hazard,

{1) iha! Purchaser adnowiedges having recesved from Declarant infonmation regarding
the zonmg designabons and the designations in the master plan regarding land use, adopted
pursyant to NRS Chapter 278, for the parcets of land adjomning the Propertes to the north, south,
easl, and wesl, together with a copy of the most recent gaming enterpiise district map made
available for public inspection by the jurisdiction in which the Unit is located. and refated
disciosures Dedlarant makes nofurther representation, and ag wairanty (expeess or implied), with
regard 10 any matters pertamnmg to adjoining land or uses thereof or 10 gameng uses. Purchaser
15 hereby advised that the master plan and zoning ordmances are subject to change from tme to
tme if Purchaser deswes addibonal or more current information conceming these zonng and
gaming designations, Purchaser should contact the Cily of Las Vegas Planning Department.
Purchaser acknowledges and agrees that its decision io purchase is based solely upon Purchases's
own tvestigabion and not upon any mionnation provided by any sales agent;

(k) that Declarant presently plans io develop only those Lots winch have already been
releasea for construchon and sale, and Decdarant has no obligation with respect to future phases,
plans, zaning, of development of ather real property contiguous 10 or nearby the Unit. The
Purchaser or Owner of 3 Unit may have seen propased or contergsated residential and other
developments which may have been ilustrated in the plot plan or other sales Bterature in or from
Declaranl's sarwes office, and/or may have been advised of the same in disQussions with sates
personnel. however. notwithstanding such plol plans, sales kleratre, or discussions or
representations by sales persornel or ctherwise, Declarant is under no obigabon to construct such
future or ptanned developments of units, and the same may not be buill in the event that Declarant.
for any reason whatsoever, deades nol to bukd same. A Purchaser or Owner is nol enatitled o rely
upaon, and m fact has not relied upon, the presumption of bedef thal the same will be budt: and no
sales personnel or any other person in any way associaled with Declarant has any authority to
make any statement contrary to the foregoing provisions;

(H that reswdenttal subdivision arnd new home construction are subject 10 and
accompanied by substantal levels of noise, dust. traffic, and olher construction-related
“ninsances”. Purchaser acknowledges and agrees that it is purchasing a Unit which is within a
reswdential subdnision cumently bemg developed. and that Purchaser wilt expenence and accepts
subslantal levels of construction-related "nuisances™ until the subdivtsion and amy neighboring land
have been completed and sotd out;

m} tha! Declarant shall have the nAght. from tme to time, in ifs sole discrelion, to
establish and/or adjust sales prices or prica levels for new homes:

{n} that model homes are displayed for Hlustrative perposes ondy, and suchdisplay shafl
nol constitule an agreemen! of commiiment on the part of Declarant 10 deliver the Ul in
conformity with any model home, and any representabon or inference to the contrary s hereby
expressly disclamed. None of the decorator items and cther items or fumishings (including, but

64 -

AA000303



L EYC?
[ N e
Y

nat limited to, decorator pant colors. wallpaper, window treatments, mérrors, upgraded carpet,
decarator bult-ns, model home furniture, modea{ home fandscaping, and the Eke) shown instalied
or on display in any model home are included for sale 1o a Purchaser unless an authorized officer
of Dedarant has specificaily agreed in a writlen Addeadum o the Purchase Agreement to make
specfic tems a part of the Purchase Agreement: and

() that the Unit and other portions of the Properties are or may be located adjacent to
or nearby a school. and school bus drop off/pickup areas, and subject to levels of notse, dust, and
other nursance resufting om or related Lo proximity 1o such schoot and/ar school bus stops; and

(p) that some. bul not all, Lnits, ame large encugh to accommodate parking of a
recreahonal vehicle ("RVT) on the side yand area of the Unil. subtyect to ail restrictions set focth in
the Declaration. if a Purchaser desires ta purchase a Unit sustable for aceommodating parking of
an RV on the Unit, it s solely the Purchaser’s responsibiity and obligation 1o specifically confem
and venfy wath Declarant in a writlen addendum to the Purchase Agreement. whether the Unit
being purchased may legitimately accommadate parieng of an RV. subject to al use and other
restrnicthons set forh i the Dedaration; and

(q) that Dedaranl reserves the nght, until the Close of Escrow of the tast Unit in the
Propethes., to undaterally control the entry gale(s), and to keep 22 such entry gate(s) open during
such hours established by Declarant, in its sole discretion, 0 accommodate Dedarant's
construchon actvitbes, and sales and marketing activibes:

(r) that Dectaranl reserves the right, until the Close of Escrow of the last Unit in the
Properbes. o uniaterally restrict and/or re-route alt pedestrian and vehicular traffic within the
Properies. mn Declarant’s sole drscretion, to acocommodate Declarant's construction activities, and
sales and marketing activities; prowvwded that no Unit shall be deprived of acoess to a dedicatled
street adjacent ta the Properties;

(s} that Declarant reserves all ather nghts, powers, and authority of Declarant set forth
m this Declaration, and, to the extent not expressly prohitited by NRS Chapter 116, hurlher
reserves all other nghts, powers, and authority. in Declarant's sole discrebion, of a declarant under
NRE Chapter 116 (including. but nol necessariy imited 1o, all spedial declarant’s rights referenced
n NRS § 116.110385);

(t) that Declarant has reserved certain easemernts, and related nghis and powers, as
set forth in thys Dedaralion;

() that there are presently and may in the future be a water reservoir site and/or other
addibonal water retention facilities located nearby or adjacent to, or within the Community, and the
Community 15 localed adjacent to or nearby major water and drainage channels (including, but not
necessarily imited 10, the Naples Channel), major washes, and a major water delention basin (all
of the foregoing, coliectvely, "Channel”}, the ownership, use, regulation, operation, maintenance,
improvemeant and repair of which are not within Dedarant's control, and over which Dedlarant has
no Junsdicbon or authonty, and, n connection therewth: (1} the Channel may be an atractive
nuisance, {2) mantenance and use of the Channel may involve vatious operations and
applicabons. including (but not necessarily iméted to) noisy electnic, gasokne or other power driven
vehicles and/or equipment used by Channel masntenance and repan'persuuwl dunng vanous
tmes of the day. including, without limitation, early moming andfor Iite evening bours; and (3) the
possibidty of damage o Improvements and property on the Properties, particutarly in the evend of
overfiow of water ar other substances from or related to the Channel, as the result of nonfunction,
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matfunchion. or overtaxing of the Channel or any other reason; and (4) any or all of the foregoing
may cause mconvenence and disturbance to Purchaser and other persons in or near the Unit
and/or Common Elements, and possible infury to person and/or damage 1o property.

Section 162 DOisdamers and Releases. As an additional material inducement o
Dedlargnt 1c sel the Unut to Purchaser, and without kimsting any other provision in the Purchase
Agreementl. Purchaser {for iself and all persons clasming undes or thvough Purchaser)
acknowiedges und agrees (a) that Dedlarant specifically disclaims any and aif representations and
warrantes, express and rmphed, with regand to any of the foregoing disciosed or descnbed matiers
{other than 1o the extent expressly sel forth in the foregoing discloswres), and (b) fully and
unconditonally releases Declarant and the Association, and thesr respective officers, managers,
agents_empioyees. suppbers and contraclors, from any and afl loss. damage or kabiiity {including,
but not hrmited to, any clamm for nuisance or health hazards) related to or arising in connection with
any disturbance, inconvernence, injury, or damage resulting from or pertaining to ali and/or any one
or more of the conditions, activities, and/or occurrences described in the foregoing portions of this
Dedaration

ARTICLE 17
GENERAL PROVISIONS

Secton 17.1 Enforcement. Subject lo Secion 5.3 above. the Goveming Documents may
be enforced by the Assooiation as follows:

{a} Breach ol any of the provisions contained in the Dedlaration or Bylaws and
ihe continuaton of any such breach may be enyoined, abated oF remedied by appropiale legal or
equiable proceedings insttuted, in compliance with applicable Nevada law, by any Owner,
inciuding Declarant so long as Dedarant owns a Unit, by the Association, or by the successors-in-
mterest of the Association. Any judgment rendered in any action or proceeding pursuant herelo
shali include a sum for attomeys’ fees in such amount as the court may deem reasanable. in favor
af the prevaiimg party. as well as the amount of any delinquent payment, interes! theseon, costs
ol collection and court costs. Each Owner shall have a right of action against the Association for
any matenal unreasonable and contmuing fatlure by the Associabon to comply with the material and
substanbal prowisions of this Declaration, or of the Articles or Bylaws.

L} The Association further shall have the rightt {0 enforce the obligations of any
Owner under any matenat provision of this Dedarmation, by assessing a reasonable fine as a
Specral Assessment against such Owner or Resident, and/or suspending the right of such Owner
ta vole at meetings of lhe Association and/or the right of the Dwner or Resident to use Common
Elements {other than mgress and egress, by the most reasonably direct route, 1o the Undt}, subject
o the lollowang

{1} the person atleged to have violated the material provision of the
Dectarabiors must bave had wrillen notice {either actual or constructive, by inclusion in any
Recerded document} of the provision for at least thirty (30} days before the altaged vioiation; and

{1) such use and/or voling suspension may not be imposed for a
pernd longer than thirty {(30) days per violation, provided thal if any such violation continses for a
penoc af ten (10} days or mare afler notice of such violation has been given to such Owner or
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Resident, each such continwng viclation shafi be deemed to be a new viokation and shalt be subject
to the imposiion of new penalties:;

{i} nawithstandng the foregoing. each Owmer shall have an
unreshicted nght of ingress and egress to his Unit by the most reasonably direct route over and
across the relevant streets;

{iv) no fne imposed under this Section 17.1 may exceed the
maxmmum amount(s) permitted from tima to time by applicable provision of NRS Chapler 116 for
each failure to comply. No fine may be mpased untd the Owner or Resident has been affordad the
right to be heard. in person, by submission of a written statement, or through a representative, at
a regudarty noticed hearing (unless the violation is of a type thal substantially and mminently
threatens the health, safety and/or welfare of the Owners and Community, in which case, the Board
may lake expedied acton. as the Board may deem reasonable and appropriate under the
circumstances, subject to the Eretations sef forth in Section 5.2{b). above};

(v} subject o Section 5.2(cX#) above, ¥ any such Special
Assessment imposed by the Associaion on an Ownes or Resident by the Association is not paid
within tnirty (30} days after written nolice of the tmposition thereof, then such Special Assessmend
shafl be enforceable pursuant to Arbcies 6 and 7 above; and

{wi) subsect to Section 5.3 above, and to applicable Nevada law
{which may first require mediation or arbitration), the Association may also take jadicial action
aganst any Owner of Resdent to enforce compliance with provisions of the Goversing Documents,
or gther obhgations. or to obtan damages for noncompance, all o the fullest extent permitieo by
Eerw

(c) Responsibiity for Violabons. Should any Resident violate any maiarial
provision of the Rules and Regudations or Declaration, or should any Resident's act. omission or
negiect cause damage to the Common Elements, then such violation, act, ormession or negiect shal
also he consdered and treated as a viclation, act. onesson or negiect of the Owner of the Undt in
which the Resdent resides. Likewrse, should any guest of an Owner or Resident commit any such
viclation or cause such damage to Commnon Elements, such violation, act, Omission of neglect shatt
also be consdered and treated as a violation, act. omission or neglect of the Owner or Resident.
Reasonabile efforts first shalt be made 1o resohve any alleged matenal violation, or any dispute, by
fmmdmmmwmmwmmuwd(Wmewa
statutonty authonzed third party mediator), i 2 "good neighbor® manner. Fines or suspension of
votng prtleges shall be utiized only after reasonable efforts to resolve the issue by friendly
discussion or miormal mediation have Fded,

{d} The resutl of every act of omission wherebry any of the provisions contained
in this Declaration or the Bylaws are mateniatly violated in whole or in part is herely declared to be
and shall constitute a nuisance. and every remedy afiowed by law or equity against a nuisance
either pubke or private shall be appéicable against every such resuit and may be exercised by any
Owmrer, by the Associabion ol its successors-in-interest,

(e) The remedies herein providad for breach of the provisions contained in thes

Cedaration or in the Bylaws shall be deemed cumulative, and none of such remedies shall be
deemed exclusive
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If) The failure of the Association to enforce any of the provisions contained in
this Beclaration or in the Bylaws shall not constitute a waiver of the right to enforce the same
thereafier.

{g} ifany Owner, his Family, quest, licensee. lessee o invitee victates amy such
provisiens, the Baard may impose a reasonable Special Assessment upon such Owner for each
violatian and, if any such Specal Assessment 1s not paid or reasonabty disputed in writing 1o the
Board {in which case. the dispute shall be subject (o reasonable attempls at resolution through
mutual discussions and mediabon) within thirty {30} days afler writlen notice of the imposition
thereof, then the Board may suspend the vobing privileges of such Owner, and such Special
Assessment shall be oollecuble in the manner pronded hereunder, but the Board shall give such
Owner appropnate Notice and Heanng before mvoling any such Special Assessment or
SUSPENSION

Secton 172 Severability. Imvalidabon of any provision of this Declaration by judgment
or cour! order shall in nn way affect any other provisions, which shall remnain in fufl force and effect.

Secton 173 Temm The coveriants and resinctions of this Dectaralion shall run with and
bindd the Properties. and shall inure to the benefii ol and be enforceable by the Assodabon or the
Owner of any iand subject 10 s Dedaration, theirr respective legat representatives, heirs,
successive Owners and assgns, unbi duly terminated i accordance with NRS § 116.2118.

Secton 174 [nterpretabon. The provisions of thes Declaration shadl be kberalty construed
to effectuate its purpose of creating a uniform plan for the developrent of a residential comemmity
and for the maintenance of the Common Elements. The article and section headings have been
imserted for convemence only. and shall not be considered or refermed to in resolving guestions of
interpretation or consiruction. Unless the context requires a contrary construction, the singdar
shali mclude the plurat and the pilural the singular; and the masculine, lerminine and neuter shal!
each indude the masailine, fermnine and neatder.,

Section 7.5  Amendment Exceptas otherwise provided by this Dedaration, and except
in casas of amendments thal may be executed by a Declarant, this Dedlaration, inchuding the Ptat,
may only be amended by both- (a) the vote and agreement of Owness constituting at least sixty-
seven percent (67%) of the voting power of the Association, and (b) the writlen assent or vote of
at least a magnnty of the total voling power of the Board. Notwithstanding the foregoing, termina-
hon of this Dedaration and any of the following amendments, to be effective, mus!t be appeoved
in wntng by the Eligible Holders of at least two-thirds (2/3) of the: first Mortgages on atl of the Units
in the Properties at the time of such amendment or lerminabon. based upon one (1) vole for each
first Morigage owned

(a) Any amendment which aflects or purports 1o affect the validity or priority of
Mortgages or the nghts or protection granted 1o Benefcaries. msurers and quarantors of first
Morigages as proveded in Artickes 7, 12, 13, 14 and 16 hereol.

(h) Any amendrment which woukd necessitate a Morigagee, after it has aoguired
a Unit through loreclosure, to pay more than its propodtionate share of any unpaid assessment or
assessments accruing after such feredosure.

(c} Any amendment which would or could result in a Mortgage being canceled
by forferture. or in a Unit not being separatety assessed for tix pirposes.
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{d} Any amendment refaling 1o the Kswance provisions as sel out in Article 12
hereof. or to the apphcation of insurance proceeds as set aut in Articie 12 hereol. or 0 the
disposition of any money recewed in any taking under condemnation proceedings.

fe) Any amenament which would or could resuttin terrmenation or abandonment
of the Properties or subdvision of a Unn, n any manner inconsistent with the provisions of thes
Dedaration

{f} Any amendment which would subject any Owner 10 a right of first refusal
Or other such restnchion if such Unit is proposed to be soid, transferred or otherwise conveyed

{g) Any amendment matenally and substantially affecting. {i) voting nghts; {&)
nghts to use the Common Elements; (i) reserves and responsibility for maintenance, repair and
repltacement of the Common Elements; (iv) lkeasing of Units; {v) establishment of seff-management
by the Associatran where professional management has been required by any Beneficiary, insurer
o guarantor of a first Mortgage; (w) boundarnies of any Unit; {vii) Declarant's right and power to
annex or de-annex property to of from the Properties; and (viil) assessments_ assessment liens.
or the subordinaton of such bens. .

Notwithstanding the foregoing. if a first Mortgagee who receives a writlen request from the
Board to approve a praposed temmination, amendment or amendmerits to the Dedaration does not
deliver a negative response 1o the Board within thirly (30) days of the maiting of such request by
the Board, such first Morigagee shail be deemed to have approved the proposed termination,
amendmen! or amendments. Notwithstanding anything contained in this Dedaration to the
contrary, nothing contained herein shall operate to allow any Morigagee to: {a} deny or delegate
control of the general administrabve affars of the Association by the Members or the Board; (b)
prevent the Association of the Board from comenencing, intervening in or settling any litigation or
proceeding. of (c} prevent any trustee or the Associabion from receiving and distributing any
proceeds of insurance, except pursuant to NRS §§ 116.31133 & 116.31135.

A copy of each amendment shall be cerified by at keast two {2) Officers. and the
amendment shall be eflecve when a Certificale of Amendment is Recorded. The Cestificate,
signed and sweem 1o by at leas! two (2} Officers, that the requesre number of Owmners have either
voled for or consented m wnting o any terminabon or amendment adopted as provided above,
when Recorded. shail be conchusve evidence of that fact. The Association shall maszzn n its files
the record of all such votes or wntten consents for a penod of at least four (4) years. The cenlificate
reflecting any terminabon or amerximent wivch requires the writlen conserit of any of the Ebgible
Holders shall incude a certficabon that the requisite approval of the EgitYe Holders has been
obtained Uni the first Close of Escrow for the sale of a Unit, Declarant shall have the right to
termunate or modify tius Dedlarabon by Recordation of a supplement hereto setting forth such
lermnation or moddicabon

hotwithsiandmg all of the foregomng. for sa long as Declarant owns a Lot or Unit, Declarant
shall have the power from tme to time to undaterally amend this Declaration o comrect any
scrveiner’s errors. to danfy any aminguous provision. to modify or supplement the Exhibits heteto,
e make and process trough appropriate govemmental authority, menor revisions to the Plat
deemed appropnale by Declarant in s discretion, and atherwise 1o ensure that the Declaration
conforms with requrements of apphcable law. Addibonally. by acceplance of a deed from
Dedarant conveying any feal property located m the Annexable Area (Exhibit "B") hereto, in the
event such reai pronerty has not theretofore been annexed to the Properties encumbened by this
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Declaraton. and whether of not so expressed in such deed, the grantee thereo!f covenants that
Dedlarant shail be fully empowered and entitied (bul not obigated) at any time thereafier, and
appants Declaranl as attorney in fact. in accondance with NRS §§ 111.450 and 111460, of such
graniee and his cuccessors and assigns, to undaterally execute and Record an Annexation
Amendment. adding sawd real property to the Community, in the manner provided for in NRS §
116.2110 and m Arlicle 15 above, and to make and process through appropeiale governmental
authonty, any and all menos revesions to the Plat deemed appeopriate by Declarant n its reasonable
discrebion. and each and every Owner, by acteptance of a deed to his Unit, covenanlts ta sign such
further documents and to 1ake such further actions as 1o reasonably implement and consummate
the foregeoing.

Section 176 Nolice of Change o Governing Documents. H any change is made to the
Goveming Documents, the Secretary (or other designated Officer) shall, within 30 days after the
change :s made, prepare and cause to be hand-delivered or sent prepaid by United States mai to
the mading address of each Unit or 1o any other mailing address designatled in writing by the
Owner. a copy ¢of the changes made.

Section 17 7 No Pubiic Right or Dedication. Nothing contained in this Declaration shalt
be deemed 1o be a gift or dedication of all or any part of the Properties to the public, or lor any
public use

Sechon 178 Construchive Nolice and Acreptance. Every Person who gwns. ocoupies
Gr acquires any nght, titte, estale or mierest in or to any Unit or other portion of the Propertes does
hereby consent and agree, and shall be conclusively deemed Lo have consented ang agreed, to
every hmitabon, restncion, easement, reservabon, condition and covenant contained herein,
whether or not any reference o these restniclions is contained in the instrument by which such
person acquired an interest i the Properties. of any porton thereod.

Sectron 179 Notces Any notice pennitied of required to be defivered as paovided heren
shail be 1n writing and may be dekvered either personally or by madd. If defivery is made by mail,
it shalt be deemed 10 have been delvered three (3) business days after 3 copy of the same has
been deposited in the United States mad, postage prepad, addressed tn any person at the address
given by such person 1o the Associabon for the purpose of sennce of such nolce, or to the
residence of such persomil no address has been grven to the Association. Such address may be
changed from tme to ttme by nobce in wnbing 1o the Association,

Section 17 1} Pnonties and Inconsistences. The Govermng Documents shall be
construed to be consistent with one another 1o the extent reasonably possible. If there exist any
ireconaiable conflicts or inconsisiencies among the Governmyg Documents, the terms and
prowisions of this Declarabion shall prevarl (unless and to the extent only that a term of peovision
of this Declaration fails to comptly with applicable provision of NRS Chapler 116. In the event of any
mconsistency between the Arbicles and Bylaws, the Artides shall preval. In the event of any
irtconsistency between the Rules and Regulations and any other Governing Document, the other
Goverming Document shall prevail,

Section 17.11 Lunited Liability. Except to Ihe extent, if any, expressly prohibited by
applicable Nevada law. none of Dedlarant, Assodation, ardfor ARC, and none of their respective
directors, officers, any commiltee representatives, employees, or agents, shall be liable to any
Cwmer or any other Person for any action or for any failure to act with respect to any matler if the
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achon taken or failure to act was reasonable or in good faith. The Association shall indenwify every
present and former Officer and Director and every present and former committee representative
agamsl ali rabilites incurred as a result of holding such office, to the full exient permitted by aw.

Seclion 17.12 Bugsiness of Dedlarant. Except to the extent expressly provided herein or
as required by applicable provision of NRS Chapter 116, no provision of this Declaration shall be
applicabie to hmit or protubit any act of Declarant, or its agents or representatives, in connection
with or mexdental to Dedarant’s improvement andior development of the Properties, so long as any
Unit therein owned by Declarant remains unsodd.

Sechon 17 13 Compliance With NRS Chapler 116. it is the intent of Dedarant andg the
Commumity that this Declarahon shall be in all respects consistent with, and not in violation of,
apphcable prowisons of NRS Chapter 116. in the event any provision of this Dedaration is found
to mreconctably confict with or wiolate such applicable provision of NRS Chapter 116, such
ofterxding Deciaration provrsion shall be deemed sutomatically modified or severed herefrom to the
menimum extent necessary 10 remove the imeconciable conflict with or violation of the applicable
provson of NRS Chapter 116. Notenthstandmg the foregoing or any other provision set fosth
herenn. d any pravision of Senate Bdl 451 {1599) should, in the fture, be remowved or made less
burdensome {from the perspecive of Dedlarant), as a matter of law, then the future change in $ach
provision shall automatreally be deemed to have been made and reflected n this Declaration,

IN WITNESS WHEREOF, Dedarant has executed thus Declaration the day and year first
WTITLEN 3DOVE

DECLARANT:

PERA-BILYT,
a Nevada corporahon

o duer Lei

Daniel Schwarlz. Presilent

STATE OF NEVADA )
] s8.
COUNTY OF CLARK }

This instrument was acknowiledged before me on this ;:2 f day of February, 2000, by
DANIEL SCHWARTZ, as President of PERMA-BILT. a2 Nevada corporation,

o (T

NGTARY PUBLIC
SEALY —_—

My Commussion Expires:
729D -t

wrr= 1 360 250t CCRS O wpd
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EXHIBET “A"
ORIGINAL PROPERTY

ALL THAT REAL PROPERTY SITUATED IN THE COUNTY OF CLARK, STATE OF NEVADA,
DESCRIBED AS FOLLOWS

Lot Thirteen (13} n Block One (1), 33 shown by fnal map of
CORQIRSTADOR/TORIPHINS - UNIT 1. on file in Book 92 of Plats, Page 68,
Ofhce of the County Recorder, Clark County. Nevada: TOGETHER WITH a non-
exclusve easement of mgress, egress, and enjoyment of Common Elements of the
Properties (as said terms are defined and egress over and across the entry area
and pnvale streets of NAPLES, and a non-exciusive easement of use and
enjoyment of the Common Elements thereof {subject to and as sat forth in the
foregoing Dedaration, as the same from tirme {o tirme may be amended and/or
suppremented by instrument recorded in the Office of the County Recorder of Clark
County, Nevada)

AA000311



EXHSSIT "B”
ANKEXABLE ARTA

[ALL, OR ANY PORTIONS FROM TIME TO TIME MAY, BUT NEED NOT
NECESSARILY, BE ANNEXED BY DECLARANT TO THE PROPERTIES)

PARCEL 1

Alt of the real propesty as shown by hinal map of CONQRARSTADORITORPKING - URIT 1,
on file in Book 92 of Plats. Page 68, Office of the County Recorder of Clark County, Nevada;

(EXCEPTING THEREFROM ONLY Lot Thirteen {13}, in Block Ona (1), ol NAPLES,
as shown by said final map of CONQUISTADOR/TOMPIINS - UNTT 1).

PARCEL 2-

Alt of the rea!l praoperty in CONQUISTADOR/TOMPKINS -~ URIT 2, as showm by final map
thereof on fite in Book 93 of Plats, Page 1, Office of the County Recorder of Clark County, Nevada.

PARCEL 3

All of the real propesty in CORQUISTADORITORPKINS - URET 3. as shown by final map
thereo! on file v Book of Plats, Page . Office of the County Recorder of Clark County,

Mevada

{NOTE' DECLARANT HAS SPECIFICALLY RESERVED THE RIGHT FROM TIME
TO TIME TO UGNILATERALLY ADD TO OR MODIFY OF RECORD ALL OR ANY
PARTS OF THE FOREGOING ANDYOR ATTACHED DESCRIFTIONS]

When Recorded, Retum to:

WILBUR 5. ROADHOUSE, ESQ.
Goold Patterson DeVore Ales & Roadhouse

4496 South Pecos Road CLARK COUNTY, NEVADA
Las Vegas, Nevada B9121 %ﬂﬁgﬁﬂ- Fiwn
(702} 436-2600 W ROADHOUSE FEQUEST OF:
P2-97-20dd 15:17 JSH 77
pook: 2007 T s 11

FEE: B3. & RPTT: - B2
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APN: 163-19-311-020
- ANNEXATION AMENDMENT
NAPLES

CLARK NV

REFERENCE 1S MADE to that certain Declaration of Covenants, Conditions and
-estrictions and Reservation of Easements for NAPLES ("Declaration®}, recorded March
7,2000, as Instrument No. 00911, in Book 20000307, of the Officiai Records, Glark County
Recorder, Clark County, Nevada.

Pursuant to Article 15 of the Dedlaration, Declarant PERMA BILT, a Nevada
carporation, hereby annexes, to the real property currently caverad by the Declamtion, the
real property described on Exhibit "1™ hereto ("Annaxed Property™).

Upon the recordation of this Annexation Amendment, the covenants, conditions and
restrictions and reservation of easemants contalned in the Daclaration shall apply to the
Annexed Property in the same mannar as if the Annexed Properly originally had been
covered in the Deciavation and constituted a portion of the Original Property. Upon said
recordation, the fights, privileges, duties and liabiities of the parties to the Declaration with

regard to the Annexed Property shall be the same as with mgard to the Original Property,

arxl the rghts, abligations, privileges, duties and liabilities of the Owners and occupants of
Units within the Annexed Propeity shall be the same as those of the Owners and occupants
of Units within the Ofiginal Property.

The jdenfifying Number of each Unitin the Annexed Property i_s the unit rumber as
shown on the Plat. The additional Common Araa, if any, created by the annexation of the
Annexed Property also are as shown on the Piat or as set forth in the Dedlaration. The
aliocated interests among all Units in the Planned Community covered by the Declaraiion

Station 1d : YGYV

Page | of 3 Printed on 12/19/2014%98%4 M

Document: CCR MOD 2000.1208.19



Branch :FLV User :KABU Comment:
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0001

shall be as set forth in the Declaration. Each Unit shall have an equal prorated share of the
liability for Cormnmon Expenses, and each Unit shall have one vote in the Association.

Upon the recordation of this Annexation Amendment, the Annexed Property shall
become, and shall {nereafter be, subject to the provisions of the Declaration, including,
without limitation, the duty to pay assessmentis as set forth therein.

Capitalized terms herein not otherwise defined shall have the meanings set forth in
the Declaration.

IN WITNESS WHEREQF, Declarant has executed this Annexation Amendmsnt as

ofthis _8th  gayof Decenmber 2000

DECLARANT:
PERMA BILT,
a Nevada comporation

s
By: oy
RUTH OCHOA, Vice President

STATE OF NEVADA )
) 88,

COUNTY OF CLARK )

This instrument was acknowiedged before me on this 6th day of

Station Id : YGYV

December , 2000, by RUTH OCHOA, as Vice President of PERMA BILT,
a Nevada corporation.
[seall NOTARY PUBLIC
; NOTARY PUBLIC !
{ Comirtte of ClarhiStaty of Sevads
i Al RODARTE { 9.
H A L 93‘&93('] 5
'g Wy Appeinimant Expires Jan. d, 71 H
.".me-ﬁ—-ﬂ-’-——-"‘*ﬂ'—"

Page 2 of 3 Printed on 12/19/2014 4299434
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EXHIBIT *1"
ANNEXED PROPERTY

70, 72, 75, 77, 78,
Lot{s) 86, B9, 103 & 104 , inBlogk One (1) s
and a nonexclusive easement of enjoyment, as set forth in the above-
described Declaration, over Coramon Elements of NAPLES, as shown by
final map of as shown by {inal map of CONQUISTADOR/TOMPKINS - UNIT 2. on
file in Book 93 of Plats, Page 1, Offica of the County Recorder, Clark County,

Nevada.

Lorts 33 & 36 in Block One (1), and 2 nonexclusive easement of enjoyment,
as set forth iIn the above-described Beclaration, over Common Elewments of
NAPLES, as shown by final map of CONQUISTADOR/TOMPKINS - UNIT l, on

file in Book 92 of Plars, page 68, in the Office of the Couaty Recorder of
Clark County, Nevada.

When recorded, retum to:

PERMA-BILT HOMES

Attn: Sandy Charisley

7150 Pollock Diive, Suite #104
Las Vegas, Nevada 89118

fwenr\ 1 388 2E Sanneqm O1.wod)

CLARK COLNTY, NEVADA,

JUDITH A VARDEVER, RECORDER

-3 RECORDED AT REQUEST OF:
LAND TITLE DF NEVADA

IZ-PE-2009 38:00 DBX

BOOK: EGBBI.EBE MIB

= 9.08 peT

Page 3 of 3

Document: CCR MOD 2000.1208.19
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A-12-672790-.C

DISTRICT COURT -
CLARK COUNTY, NEVADA

Title to Property COURT MINUTES January 28, 2013

A-12-672790-C Stanford Burt, Plaintiff(s)
Vs,
Sutter Creek Homeowners Association, Defendani(s)

January 28, 2013 3:00 AM Minute Order Re: Decision on Plaintiff's
Motion For Preliminary Injunction

HEARD BY: Becker, Nancy COURTROOM: RJC Courtroom 14D
COURT CLERI: Susan Jovanovich

RECORDER: Kerry Esparza

REPORTER:

NO
PARTIES
PRESENT:

JOURNAL ENTRIES

This matter came before the Court on January 14, 2013, on Plaintiff Burt's Motion For Preliminary
Injunction and Defendant SBW Investments' Countermotion To Dismiss The Complaint. The Court
granted a temporary restraining order on January 14, 2013, prohibiting SBW from evicting Buut
pending the Court's decision on the motions. The Court has reviewed all the pleadings in this case,
including all exhibits attached to the complaint, and the motions, as well as additional documents
supplied to the Court during, or immediately, after the hearing, as requested by the Court. The
following ruling is based on the information supplied in all of the pleadings and supplemental
documents.

This malter involves a dispute between Burt and his homeowner's association, Sutter Creek over
assessments and late fees. In 2009, Sutter Creek claimed that Burt was belind in his assessments, and
began charging him late fees. Burt asserted that he had paid his assessments. Sutter Creek records
indicate in the same time period, a member of the Association's Board was charged with embezzling
Association funds and removed. The Association asked Burl Lo supply records ol the payments he
claimed were not properly credited. Meanwhile, Burt made his current monthly assessments
payments. The records reflect the Association continued to charge late fees each month. It is unclear
whether these were being imposed because the disputed amounts lad not been paid, or because Burt

PRINT DATE: 01/28/2013 Page1of 5 Minutes Date: JanuRPEBLI013
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was late each month in paying the current assessment.

The records reflect no action by Burt to supply the documentation by August of 2010. On August 2,
2010, Sutter Creek filed a lien against the property in the amount of $1,080.00 pursuant to NRS
116.3116(1). The accounting records and the lien reflect that the amount included attorney fees and
costs of collection. A Notice of Default was filed on February 23, 2011. The amount was now
$1,924.00, which again included attorney fees and costs of collection. Burt had 90 days to satisfy the
lien or face foreclosure. On April 21, 2011, Burt supplied the Association with money orders (MO)
and checks to support his claim that payments were not credited to his account. Although the
nolations on the Association records reflect they received the documents, there is no notation of what
was done with them. No additional credits appear on Burl's account and there is no notation that the
records were reviewed, and why the Association believed they did not support applying additional
credits.

At some point Burt sought help from the Senior Citizens Law Project. A spreadsheet prepared by
them allegedly indicates Burl was not properly crediled with paymenlts. This would affect the
accrual of late charges, and whether Burt owed any assessments. The process or documents used to
create the spreadsheet are not indicated in the pleadings.

The Association pursued foreclosure upon the lien and a Notice of Trustee's Sale was recorded on
July 17, 2012. The sale was scheduled to occur on August 12, 2012. According to the documents
supplied by Sutter Creek, Burt and the first deed of trust holder, Defendant Wells Fargo, were sent a
copy of the Notice of 5ale by certified mail on July 18, 2012. According to the Trustee s Deed Upon
Sale, the property was sold on August 29, 2012 to Defendant SBW.

The central legal issues involved whether the lien was proper under NRS 116.3116(1). If the lien, and
therefore the subsequent foreclosure notices which relied upon the lien, were improper, then Burt
argues the foreclosure was invalid, and SBW should be enjoined from evicting him or selling the
property pending this litipation. SBW asserts even if the lien was improper, Burt waited too long to
assert his rights and the complaint should be dismissed pursuant to NRS 107.080(5). SBW also claims
Burt failed to comply with NRS 38.310. The Court is nol convinced that statute applies to the instant
circumstances.

The Court will not recite the law relating to preliminary injunctions here, it is correctly cited by the
parties and the Court has considered the relevant factors as noted in the pleadings. The Court has
also considered the administrative opinions of the Commission for Common Inlerest Communities
and Condominiwun Hotels (Adv. Op. 2010-01) and State Real Estate Division (Adv. Op. 13-01). While
not binding upon a court, opinions issued by agencies charged with enforcing or interpreting a state
statute can be given delerence. Both agencies meet this standard. This Court finds the rationale of
the Real Estate Division opinion the more persuasive and well-reasoned interpretation of NRS
116.3116(1) and the various statules which related to the provision. The Court finds as follows:

1. NR5 116.3116(1) and NRS 116.3116(2) do not describe two separate associalion liens as asserted by

PRINT DATE: 01/28/2013 Page 2 of 5 Minutes Date: JanueAA0083 1201 3
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Burt. There is only one lien procedure and only one lien. What can be included in that lien by an
association is described in NR5116.3116(1). The so-called 'supex-priority lien' discussed in NRS
116.3116(2) is not a separate lien. Rather that section simply describes how much of the lien under
NRS 116.3116(1) will have statutory super priority over other liens, trusts, etc. that were recorded
before the associations lien.

2. The Court agrees with the Real Estate Division that the only fees, assessments, etc. which can be
part of a lien under NK5 116.3116(1) are those specifically enumerated by the statutes. Attorney fees
and costs of collection are not so enumerated and cannol be included in an association's lien. Since
there is no dispute that the lien in this case did include such amounts, there is a reasonable
probabilily of Burt succeeding on this issue.

3. If the lien is improper, then does the inclusion of these improper amounts in the subsequent
toreclosure proceedings invalidate the proceedings? Burt asserts that if the lien is improper than the
foreclosure proceedings become void. Burl asserts actions for constructive fraud, wrongful
foreclosure and breach of fiduciary duty to support this. The Court agrees if Lthe lien is invalid then
Under NRS 107.080(3) the Notice of Default and Election to Sell would be invalid. As the lien
included amounts not permitted under NRS 116.3116(1), the Notice would be defective. The purpose
of the notice, which is to give the amnounl necessary for redemption, is defeated if the amount is
materially in error.

4. NRS 107.080(5) says, essentially, thal a good faith purchaser at a foreclosure sale takes title
regardless of equity and without right of redemption so long as the notices are proper. Burt has a
reasonable probability of succeeding in showing the notice was improper under NRS 107.080,
therefore a court would be mandated to set aside the sale except for one additional provision. NRS
107.080(5)(b) requires an action to void the foreclosure must be made within 90 days of the date of
sale. Here, the date of sale was August 29, 2012 and the action was not filed until November 30, 2012,
beyond the 90 day period. Buit claims NRS 107.080(5){b) does not apply, rather the appropriate
period of time is the 120 day period in NRS 107.080(6). Burt also asserls that only his statutory claims
are barred by NRS 107.080(5)(b) citing to Long v. Towne, 98 Nev. 11, 639 P.2d 928 (1982).

3. Long v. Towne does not support Burt's position. The case deals with the definition of constructive
fraud, not the interpretation of NRS 107.080(5)(b). There is no indication in the case Lthal it was not
timely filed or that the statute was even considered.

6. NRS 107.080(6) provides if the homeowner was not given proper notice under NRS 107.080(3)
and/or NRS 107.080(4)(a), then the owner has 120 days from the date actual notice of the sale is
received. As noted above, NRS 107.080(3) governs the Notice of Default and Election to Sell. The
body of the Notice of Default and Election was defeclive as the amount included attorney fees and
collection costs. Sutter Creek has supplied the Court with a Transaction Report that indicates the
Notice was sent to Burt by regular and cerlified mail on February 25, 2011. NRS 107.080(4)(a)
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requires the Notice of Sale be personally served or sent by certilied or registered mail. Sutter Creek's
exhibits indicate this was done on July 18, 2012.

7. Burl has presented no evidence that NRS 107.080(4)(a) was not complied with, therefore, that
provision provides no relief. The only issue, therefore, is what does proper notice under NRS
107.080(3) mean? Does it refer only to the service of the Notice of Default and Election, in which case,
Burl has failed to meet his burden of proving it was nol properly mailed. Or, does the term 'proper
notice' also include the content of the notice? If that is that is the case, then Burt has a reasonable
probability of showing the Notice of Default was not proper and the 120 day rule would apply.

8. The Court finds the statute is capable of two reasonable interpretations, and therefore, the Court
will interpret the statute in Burt's favor tor purposes of the request for a preliminary injunction.
Granting the injunction will maintain the status quo while the parties research cases and legislative
intent on this issue as it relates to SBW's Motion to Dismiss. The Court takes no position on the
ultimate interpretation to be given to the statute.

9. The motion [or preliminary injunction is GRANTED as follows:

a. SBW is enjoined from pursuing eviction proceedings or selling the property pending resclution of
Plaintiff's Complaint and its Motion To Dismiss.

b. Burt shall continue to pay his mortgage to Wells Fargo. As nothing in the Complaint alleges Wells
Fargo had anything to do with the foreclosure proceedings, there is no basis for any injunction reliet
against it. It may continue to administer the first deed of trust as though the sale had not occurred,
that is, if Burt defaults on the first deed of trust, Wells Fargo is not prohibited from pursuing any
remedies provided by law.

c. Burt must pay the difference between the rent SBW is demanding and the mortgage to SBW. Burt
must also pay all association fees and assessments during the term of the injunction.

d. Although Burt requests no bond or a bond of $1.00, the Court rejects this request. Burt had many
opportunities to seak legal relief or the help of the State Ombudsman long before the foreclosure took
place and the claim lo set aside the foreclosure may well be time barred depending on the resolution
of the NRS 108.080(6) issue. But a $40,000 bond is also not warranted in light of the Court's finding
about the propriety of the lien amounts. The Court believes a bond of $6,000 is reasonable under the
circumstances.

10. Finally, SBW's motion to dismiss will be CONTINUED. SBW will have twenty days from the date
of these minutes to file supplement pleadings addressing the interpretation of NRS 108.080(6). Burt
shall have twenty days from service of SBW's supplemental pleadings to respond and address SBW's
arguments regarding NRS 108.080(6) and/or assert any other arguments why claims relating to
selting aside the foreclosure proceedings are not time barred. SBW shall then have ten days from
service of the opposition to file a reply.
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11. The Clerk of the Court shall set a status check after the dates for filing supplemental pleadings
have passed so that the Court may determine whether the Motion To Dismiss is ready Lo be set for

argument,

12. Burt shall prepare the draft order and preliminary injunction for Senior Judge Becker's signature
and shall submit it after providing copies to the Defendants. Senior Judge Becker will resolve any
issues concerning the content of the orders relaling to the preliminary injunction motion. All other
matters will be handled by Judge Leavitt.

3/25/13 8:30 A M. STATUS CHECK: SUPPLEMENTAL PLEADINGS AND ARGUMENTS ON SBW
INVESTMENT LLC'S MOTION TO DISMISS

CLERK'S NOTE: A copy of the above minute order has been delivered by facsimile to: Richard S.
Ehlers, Esq. (Fax No. {702) 946-1345); Huong Lam, Esq. (Fax No. (702) 222-4043); Richard L. Tobler,
Esq. (Fax No. (702) 256-2248); Sheryl Serreze, Esq. (Nevada Legal Services Fax No. (702) 388-1641);
and Anila Lapidus, Esq. (Nevada Legal Services Fax No. (702) 388-1641). /// sj
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Presentation to Senate Comimittee on Judiciary
Real Estate Division Advisory 13-01

By Gail I. Anderson, Administrator

May 6, 2013

SUMMARY OF NRED ADVISORY OPINION 13-01

Advisory Conclusions:

» An association’s lien does not include “costs of collecting” as defined by NRS 116.310313, so
the super priority portion of the association’s lien does not include “costs of collecting;”

 The super pricrity portion of the association’s lien {the “super priority lien”} consists of: {1) 9
months of assessments; and (2) abatement costs under NRS 116.310312;

e The assessment portion of the super priority lien consists of only “assessments”, i.e. not late
charges, fines or interest;

¢ The rassociaﬁon must take action to enforce its super priority lien, but it need not institute a
civil action by the filing of a complaint. The association may begin the foreclosure process set
outin NRS 116.31162 to enforce its super priarity lien.

The Division’s advisory looks at the [anguage of NRS 116.3116 to reach its conclusions.

NRS 1163116 Licns against units for assessments,

1. The association has a lien on a unit for any construction penalty that is imposed against the unit’s owner pursuant to NRS
116,3 10303, any assessment levied against that unit or any fines imposed against the unit’s owner trom the {ime the construction penalty,
assessment or fine becomes due. Unless the declaration otherwise provides, any penalties, fees, charges, late charges, fines and interest
charged pursuand to paragraphs (j) to {n), inclusive, of subsection 1 of NS 116.3102 are enforcenble as assessments under this section, 1f
an assessment 1s payable in installments, the [ull amount of the assessment is o lien from the time the first installment thereol becomes
due.

2. A lien under this section is prior to all other Hens and encumbrances on a unit excepl:

(a} Licns and encumbrances recorded before the recordation of the declaration and, in a r.:m}peratwe liens and cncumbrances which the
association creates, assunmes or takes subject to;

(b) A first security interest on the unit recorded before the date on which the nssessment sought ta be enforced became delinquent or, in
a cooperative, the [irst security interest encumbering only the unit’s owner’s interest and perlected before the date on which the
assessment sought to be enforced hecame delinquent; and

(c) Llﬁl’lh for rca] E'-}lﬂtc t{L\L‘i dﬂd ﬂthcr guvemme

r Lharges agmnst thc unit or cnoperutw;

Ct to nforcc thc llcn unless fedcral regulailuns ad{}pled by the Federal Home Loan
Mortgnge CUI’pD[‘dtIOI‘l or the F cdcral Natmnﬂl Mnrtgage Association require a shorter period of priority for the lien. If federal regulations
adopted by the Federnl Home Loan Mortgage Corporation or the Federal National Mortsage Association require a shorter period of
priority for the lien, the period during which the lien is prior to all sccurity interests described in paragraph (b) must be determined in
tecordance with those [ederal regulations, except thai notwithstanding the provisions of the federal repulations, the peried of priority for
the lien must not be less than the 6 months immediately preceding institution of an action 10 enforce the lien. This subsection does not
atfeet the priority of mechanics’ or materialmen’s lens, or the priority of liens {or other assessments made by the association.

3. Unless the declaration otherwise provides, if two or more associalions have Hens for assessments created at any time on the same
property, those lens have equal priority.

4. Recording of the declaration constitutes record notice and perfection of the lien. No further recordation of any claim of {ien for
assessmeni under this section is required.

5. A Hen for unpaid assessments is extinguished unless proceedings to enforce the lien are instituted within 3 vears afier the tull
amount of the assessments becomes due.

6. This scetion does not prohibit actions to recover sums for which subseetion 1 creates a lien or prohibit an association from taking a
deed in leu of foreclosure.

AA000323
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7. A judgment or decree in any action brought under this section must include costs and reasonable attorney’s fees for the prevailing
party.

8. The association, upen writlen request, shall furnish to a unit’s owner a statement sctiing forth the amount of unpaid assessments
against the unit. If the interest of the unit’s owner is real estate or if & lien for the unpaid assessments may be foreclosed under NRS
116.31 162 10 11631168, inclusive, the statement must be in recordable form. The statement must be furnished within 10 business days
afler receipt of the request and is binding on the association, the exccutive board and every unit’s owner.

9. Ina cooperative, upon nonpayment of an assessment on a unil. the unit’s owner may be evicted in the same manner as provided by
law in the ease of an unlawiul holdover by a commercial tenant, and:

(n) In a cooperative where the owner’s interest in a unit is real estate under NRS 116.1104. the association’s lien may be foreclosed
under NRS FE0.31162 to 116.31168, inclusive,

{b) In acooperative where the owner’s interest in a wnil is personal property under NRS 116.1103, the association’s lien:

{1) May be foreclosed as a security interest under NRS [04.9101 1o 104,9709. inclusive; or

{2) Ifthe declaration so provides, may be foreclosed under NRS 116.31162 to | 16.21168, inclusive.

0.  in an action by an association to collect assessments or {0 foreclose a lien created under this scction, the court may appoint a
receiver to collect all rents or other income from the unit alleged to be duc and owing o a unit’s owner before commencement or during
pendency of the action. The receivership is governed by chapter 32 of NRS. The court may order the receiver to pay any sums held by the
receiver to the association during pendency of the action to the extent of the association’s common expense assessments hased on a
periodic budget adoplted by the association pursuant to NRS 116.3113.

(Added to NRS by 1991. 367; A 1999, 390: 2003, 2243, 2272: 2009. 1010, 1207: 2011, 2448)

NRS 1163162 Powers of unit-owners® association: limititions.

1. Except as otherwise provided in this chapter, and subject to the provisions of the declaration, the association:

{a) Shall adopt and, except as otherwise provided in the bylaws, may nmend bylaws and may adopt and amend rules and regulations.

(b) Shall adopt and may amend budgets in accordance will the requirements set forth in NRS 116.31151, may coltect assessments
for commen expenses from the units’ owners and may invest funds of the association in accordance with the requirements set forth in
NRS 116.3E1395.

{c) May hire and discharge managing agents and other employees, agents and independent contractors,

(d) May institute, defend or intervene in liligation or in arbifration, mediation or administrative proceedings in ils own name on
behal{ ol itself or two or more unils’ owners on matters afTecting the common-interest community.

(e} May make contracts and incur linbilitizs., Any contract between the association and a private entity for the furnishing of goods or
services must not inciude a provision granting the private entity the right of lirst retusal with respect 1o extension or renewal of the
contract.

() May regulate the use, maintenance, repair, replacement and modification of common elements.

{(g) May cause additional improvements to be made as 4 part of the common elements.

(h) May acquire. hold, encumber and convey in its own name any right, title or inferest to rea! estate or personat property, but:

{1) Common elements in a condeminium or planned community may be conveyed or subjected to a securily interest only
pursuant to MRS 1163812 and

{2) Farl of a cooperative may be conveyed, or all or part of a cooperative may be subjected to a securily interest, only pursuant to
NRS 1163112,

(1) May granl eascnments, feases, licenses and concessions through ar over the common elements.

(j) May impose and receive any payments, fees or charges for the use, rental or eperation of the common elements, other than limited
commaon elements described in subsections 2 and 4 o' NRS 116.21032, and for services provided to the units’ owners, including, without
limitation, any services provided pursuant to NRS 116.310312.

{k} May impose charges for late payment of assessments pursuant to NRS 116.3113,

{ly May impase conslruction penalties when authorized pursuant to NRS 116.3 80305,

(m) May impose reasonable fines for violations of the governing documents of the association only if the association complies with
the requirements set forth in NRS 1]6.31031.

(n) May inpose reasonable charges for the preparation and recordation of any amendments to the declaration or any stalements of°
unpaid assessments, and impose reasonable fees, not to exceed the amounts authorized by NRS 116.4109, for preparing and furnishing
the documents and certificale required by that section.

{0) May pmvide for the indemnification of its officers and execulive board and maintain directors and officers liability insurance.

(p) May assign its right to fiture ineome, including the right to receive assessments for common expenses, but only to lhe extent the
declaration cxprcssly s0 provides.

(q) May exercise any other powers conferred by the declaration or bylaws.

(ry May exercisc ull other powers that may be excreised in this State by legal entities of the same type as the association.

{s) May direct the removal of vehicles improperly parked on property owned or leased by the association, as authorized pursvant to
NRS A87.038, or improperly parked on any road, street, allcy or other thoroughfare within the common-interest communiiy in violation
of the governing documents. In addition to complying with the requirements of NRS 487.03% and any requirements in the governing
documents, if a vehicle is improperly parked as described in this paragraph, the association must pest written notice in a conspicuous
place on the vehicle or provide oral or written notice to the owner or operator of the vehicle at least 48 hours before the association may
dircct the removal ol the vehicle, unless the vehicle:

{1} Is blocking a fire hydrant, firc lane or parking space designated lor the handicapped: or
(2) Poses an immimnent threal of causing a substantial adverse eflect on the health, safety or welfare of the units’ owners or
residents ol the commeon-interest community.

2 AA000324

b2



{t) May exercise any other powers necessary and proper for the governance and operation of the association.

Section 1 of NRS 116.3116 defines the lien an association has. Under NRS 116.3116(1) -
associations have a lien on units consisting of: {1} Construction penaities; {2} Assessments:
and (3) Penalties, fees, charges, late charges, fines and interest permitted by NRS 116.3102
(1)(j} to {n)

Section 2 of NRS 116.3116 sets out the lien’s priority. Subsection 2{b) says the lien is
subordinate to the first security, but after subsection 2(c), the language [highlighted in green]
allows for part of the association’s lien to be prior to the first security.

The Division interprets this language to allow for two parts of the lien described in Subsection
1 to be prior to the first secured: (1) Costs pursuant to NRS 116.310312 {which are typically
called abatement charges); and {2} 9 months of assessments as reflected in the association’s
budget,

The 9 months of assessments is a “lock back period” from the association’s “action to enforce
the lien.”

This statute having come from the Uniform Common Interest Ownership Act was written for a
judicial foreclosure process, hence the term “action.” But since Nevada does not require a
judicial foreclosure process, the Division interprets this language to mean any action pursuant
to the non-judicial foreclosure process, i.e. the mailing of the notice of delinquent assessment
under NRS 116.31162.

An association could do a judicial foreclosure process, but they are not required to.

issues with NRS 116.2116:

1.

Can anything other than regular assessments (monthly assessments based on the periodic

budget) be part of the super priority lien?

- Isthere a cap to the super priority lien?

- How does the regulation in NAC 645.470 on costs of collecting fit in?

Can an association’s foreclosure of its super priority lien extinguish the first security interest?

- Is the language in NRS 116.3116 sufficient?

- Isthe language describing the fareclosure process under NRS 116.31162 to 116.31168,
inclusive sufficient to extinguish a first security?

1. Can anything other than regular assessments be part of the super priority lien?

This issue comes down to whether or not the language in NRS 116.3116(2)(c) [highlighted in

green] includes collection costs for an association, and if so, is there a cap on the total super priority
lien. The Division, as previously explained, reads this language to apply only to assessments provided
in the association’s budget that is limited to 8 months of regular monthly assessments.
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Collection costs are not assessments provided in an association budget, The language of NRS
116.3116(2)(c) does not provide any mechanism for including collection costs within the
priority lien.

Even more important to note, costs of collection are not referenced in the language of NRS
116.3116(1) that defines_the association’s lien. If costs of collection are not part of the lien,

they cannot be part of the super priority portion of the lien.

The concept of “costs of collecting” was first introduced toe NRS 116 in 2009 with the adoption of NRS
116.310313. As is clear from the language of NRS 116.310313 an association may charge a unit’s
owner, but it does not say the charge can be liened on a unit.

NRS 116.314313  Collection of past due oblipation; charge of reasonable fee to collect.

I.  Anassociation may charge & unit’s owner reasonable fees to cover the costs of coliecting any past due obligation. The Comemission
shall adopt regulations establishing the amount of the fees that an association may charpe pursuant to this section,

2. The provisions of this section apply to any costs of collecting a past due obligation charped to a unit’s owner, repardless of whether
the past due obligation is coliccted by the association itself or by any person acting on behalf of the association, including, without
limitation, an offtcer or employee of the asseciation, a community manager or a colleclion agency.

3.  Asused in this section:

(a) “Casts ol collecting” includes any fee, charge or cost, by whatever name, including, without limitation, any collection fee, filing fee,
recording fee, fee related to the preparation, recording or delivery of a Hen or lien rescission, title search licn fee, bankruptey search fee,
referral lee. fee for postage or delivery and any other fee or cost that an association charges a unit’s owner for the investigation,
enlorcement or collection ol a past due obligation. The terin does not include any costs incurred by an association if a lawsuit is filed to
enforee sny past due ebligation or any costs awarded by a court.

{b} “Obligation™ means any assessment, fine, construction penalty, [ee, charge or interest levied or imposed against a unit’s owner
pursuant to any provision of this chapter or the governing documents.

{Added to NRS by 2009, 2795)

{emphasis added)

NRS 116.310313 applies to the association’s collection of any past due “obligation” as defined in the
statute. It includes the collection of all amounts due to the association from an owner, i.e, fines and
penalties, not merely assessments. The Commission for Common-Interest Communities and
Condominium Hotels adopted NAC 116.470 with the authority provided in NRS 116.310313. It
became effective May 5, 2011 on “the amount of the fees that an association may charge pursuant to
this section.”

NAC 116.470 Fees and costs for collection of past due obligations of unit’s owner. (NRS 116.310313, 116.613)

1. Excepl us otherwise provided in subscction 3, to cover the costs of collecting any past due obligaifon of a unit's owner, an association
or a person acting on behalf of an association to collect a past due obligation of o unit’s owner may not charpe the unit’s owner fees in
connection with a notice of delinquent assessment prerstant to paragraph (a) of subsection 1 of NRS 116.31162 which exceed a totulf of
51,950, plus the costs and fees described in subsections 3 and 4.

2. An association er a person acting on bechall of an associntion 1o collect a past due obligation of a unit’s owner may not charge the
unit’s owner fees in connection with a notice of delinquent assessment pursuant to paragraph (o) of subsection 1 of NRS 116.31162
which exceed the following amounts;

{a) Demand or intent 1o fen letter...... 150

{b) Notice of delinquent asscssment lien...... 325

{c) Inlent to notice of defanlt letter...... 90

{d} Notice of default.... 4400

{e} Intent to notice of sale letier....... o0
() Notice of sale,........... 275

(g) Intent to conduet foreclosure sule,......
(In) Conduct [oreclosurc sale......
(1} Prepare and record transfer deed.........

_——
[ R L
LY I
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(1) Payment plan agreement - One-time set-up fee..30

(k) Payment plan breach letier........ 23

(1) Release ol notice of delinquent assessment licn..30

(m) Notice of rescission fee,,..... 30

(n} Bankruptey package preparation and monitoring........ 100
{0) Mailing [ee per piece for demand or intent to lien letter,
notice of delinquent assessment lien, notice of default and notice of sale........... 2
{p) Insufficient funds [ee............ 20

{q) Escrow payoff demand lee........ 150
{r) Substitution of agent document fee...... 25

(s} Postponement fecc....... 75

(t) TForeclosure fee...... 130

3. IE, in conneclion with an activity described in subsection 2, any costs are charged to an association or @ person acling on behall of an
association lo collect a past duc obligation by a person wha is not an officer, director, agent or affiliate of the community manager of the
ussociption or of an agent of the association, including, without limitation, the cost of a trustee’s sale puarantee and other title costs,
recording costs, posting and publishing costs, sale costs, maifing costs, express delivery costs and skip trace fees, the association or
person acting on behalf ot an association may recover from the unit’s owner the actual costs incurred without any increase or markup.

4. Tl an association or a person acting on behalf of an assoeciation is attempting to collect a past due obligation from a unit’s owner, the
association or person acting on behalf of an association may recover {from the unit’s owner:

(a) Reasonable management company lees which may not exeeed # total of $200; and

(b) Reasonable attorney’s fees and actual costs, without any increase or markup, incurred by the association for any legal services which
do not include an activity described in subsection 2.

3. If an association or a person acting on behalf of an association 10 collect a past due obligation of o unil’s owner is engaging in the
activities set forth in NRS 81631162 to 116.3F168, inclusive, with respect 1o more than 23 units owned by the same unit’s owner, the
association or person acting on behalf of an association may not charge the unit’s owner fees to cover the costs of collecting a past due
abligation which exceed a tolal of $1,950 multiplied by the number of units for which such activities are oceurring, as reduced by an
amount set forth io a resolulion adopted by the executive board, plus the costs and fees described in subsections 3 and 4.

6. IFor a one-time period of 15 business days immediately (ollowing a request for o payofT amount from the unit’s owner or his or her
agenl, no fee to cover the cost of collecting a past due obligation may be charged to the uni’s owaer, except for the fee described in
parapraph {q} of subsection 2 and any other fee to cover any cost of collecting u past duc obligation which is imposed because of an
action regquired hy statute to be taken within that 15-day period.

7. As used in this section, “affiliate of the community manager of the association or of an ageni of the association™ means any person
who controls, is controlled by or is under common contrel with a community manager or such agent. For the purposes of this subscction:
{a) A person “controls™ a community manager or agent if the person:

(1) Is a general partner, officer, director or employer of the community manager or agent;

(2) Direcily or indirectly or acting in concert with one or more other persons, or through one or more subsidiaries. owns, controls, holds
with power to vole or holds proxies representing, more than 20 percent of the voting interest in the community manager or agent;

(3) Controls in any manner the election of a majority of the directors of the community manager or agent; or

(4) Has contributed more than 20 percent of the capital of the community manager or its agent.

(b) A persen “is controfled by™ # communily manager or agent if the communily manager or agent:

(1) Is a general partner, officer, director or empleyer of the person;

(2) Directly or indirectly or acting in concert with onc or more other persons, or through one or more subsidiaries. owns, controls, holds
wilh power to vote or holds proxies representing, more than 20 percent of the voting interest in the person:

{3} Controls in any manner the election of a majority of the directors of the person; or

{4} Ius contributed more than 20 pereent of the capital of the person.

{c) Centrol does not exist iFthe powers described in {his subsection are held solely as security for an obligation and are not excreised.
{Added o NAC by Comm’n for Common-Iaterest Communities & Condo. Hotels by R199-09, eff. 3-3-2011 1)

{emiphasis added)

The regulation in NAC 116.470 cannot expand the statute; the regulation only establishes fees that
can be charged pursuant to NRS 116.301313. There is confusion over whether the association’s lien
can include costs of collecting as a result of this regulation. The Division’s position is that this
regulation is limited to the authority granted by the statue; the statute does not allow an association

to lien for costs of collecting.
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The Commission’s authority in NRS 116.310313 was to adopt a regulation establishing the fees that
could be charged pursuant to NRS 116.310313. To make the costs of collecting part of an
association’s lien, NRS 116.310313 would have to say those costs can be part of the lien and that
would have to be incorporated into NRS 116.3116.

When NRS 116.310313 was adopted in 2009, the Nevada Legislature also adopted NRS 116.310312.
These costs in NRS 116.310312 - typically referred to as abatement charges — are specifically made
part of the association’s lien in NRS 116.310313 and they are incorporated into NRS 116.3116({1) by
addition to NRS 116.3102(1)(j). If costs of collecting past due assessments are intended to be part of
the super priority, lien specific language needs to be added to NRS 116.3116. It is not sufficient to
refer simply to “costs of collecting” in NRS 116.3116, because as defined in NRS 116.310313, those
costs apply to the collection of more than just assessments. For example, they apply to fines and
penalties. Generally, a lien for fines cannot be foreclosed by an association — and would certainly not
be part of the super priority lien.

2. Can an association’s foreclosure of its super priority lien extinguish the first security interest?

The super priority lien comes into play in two situations — when the association forecloses
ahead of a first security and when a first security forecloses ahead of the association. If the first
secured forecloses its lien ahead of the association, the amount of the super priority lien would
remain a lien on the unit. When the association forecloses before the first security, the issue is
whether the first security is extinguished. The Division believes the purpose of the super priority lien
is to give associations leverage over a first security. For that reason, the Division takes the position
that the association’s foreclosure of its super priority lien would extinguish the first secured if the first
secured does not pay the priority lien amount before the sale.

While the Division believes an association’s foreclosure should be able to extinguish a first
secured, the Division also recognizes problems with the current law making that conclusion
uncertain. For example, NRS 116.3116 comes from the Uniform Common Interest Ownership Act
which was written to apply to a judicial foreclosure process. Nevada does not require that
associations follow a judicial foreclosure process, which leads to confusion regarding the meaning of
certain words within NRS 116.3116. Additienally, the foreclosure statutes {NRS 116.31162 to
116.31168, inclusive) do not mandate notice to the first secured unless the lender previously
requested such notice. While the Divisian believes notice to the first secured is commanplace for
association foreclosures, the absence of a required notice in the law is a problem. Ultimately, the
state of the current law will be for the courts to decide.

It is preferred that the law be absolutely clear as to the effect of the association’s foreclosure.
If the law is clear that an association’s foreclosure would extinguish a first secured, associations
would be more likely to receive payment from a lender making a foreclosure by the association
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unnecessary. And in the unlikely event that a lender would ignore an association’s foreclosure action,
the sale by an association would be more likely to generate a sales price far greater than the amount
of the super priority lien. In that event, the lender would receive the excess up to the amount of its
deed of trust,

In a case out of Washington {Summerhill Village Homeowners Association v Roughley et al,
166 Wash.App. 625, 270 P.3d 639) (289 P.3d 645), an association’s foreclosure did in fact extinguish a
first security. Under Washington law, however, an association must follow a judicial foreclosure
process in order to extinguish the first secured. Under Washington State law, an association could
foreclose non-judicially, but it would not extinguish the first secured. A judicial foreclosure process
would ensure adequate notice to the lender and allow them to participate in the process. It would
also reflect in the record whether or not the lender maintained its secured status by paying the super
priority lien amount. In order to generate a fair market value, the buyer needs to know whether the
lender has paid the super priority lien. This would ensure an appropriate sales price at the sale.
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Clark County Real Property

Michele W. Shafe, Assessor

REAL PROPERTY PARCEL RECORD

Click Hera for a Print_Friendly Version

| fpennr Bnp |- Aorial Yiew

GEMERAL INFORMATION

lrance: pao,

|[163-18-311-015

QWINMER AND MATLING ADDRESS

SATICOY BAY LLC SERS 4641 VIAREG
906 S LAS VEGAS BLVD #8140

LAS WEGAS

NV 89101

LOCATION ADDRESS
CIEY/UMINCORPDAATEDR TOWN

4691 VIAREGGIO CT
S5PRING VALLEY

ASSESGRI DESCRIPTION

CONQUISTAROR TOMPKINS-UNIT 2
PILAT GO G DAGE 1

10T 70 9LOCK 1

RECORDED DOCUMENT NO, ® )7 RGBS R
RECORDED DATE Sep 6 2013
|VESTING ||1is

|coMMENTS [

*Note: Only documents from September 15, 1999 througk present are available for viewing.

iASSESSMENT INFOCRMATION AND SUPPLEMENTAL YALUE

|zax pIsTRICT i[¢17
APPRAISAL YEAR 2014
FISCAL YEAR 2015-16
ISUPPLEMENTAL IMPROVEMENT VALUE ||0
SURFLEMENTAL ITMPHOWEMEN] M A
HACCOUNT NUMBER

REAL PROPERTY ASSESSED VALUE

FISCAL YEAR I[2014-15 [20:3-15
LAND " 10850 ”12959
THPROVEMENTS 36913 S6801
PERSONAL PROPERTY n 0
[ExempT B o
[GRoss assesseD (susTDTAL) [lazzea |5a7s1
ITAXABLE LAND+IMP (SUBTOTAL) 136966 170717
COMMON ELEMENT ALLOCATION ASSD ||o 0
TDTAL ASSESSED VALUE 47763 53751
[TOTAL TAXABLE VALUE H136566 | RECERES

Click hare {or Treasurar Information reaarding cesl prapsrty taxas,

Clici hees for Fload Contrel foomation,

ESTIMATED LOT 5IZE AND APPRAISAL INFORMATION

ESTIMATER 5IZE 0.11] Acres

ORIGINAL CONSY. YEAR 20081

1AST SALE PRICE 1250R7

MQNTH/YEAR 2/2013

LAND USE 110 - Single Family Residence

BWELLING UNITS

1

PRIMARY RESIDENTIAL STRUCTURE

1STFLODR 5@, Ft, | 611 j[carpont sg, 1, [0 ADDN/CONY

ZND FLODR §Q. FT.  [[933 ilsroruEs Two Story FOOL MO

IR0 FLOORSQ. FT. 4|0 i|BEDROOMS 3 SPA NO
BASEMENTSQ, FT. |[0 [[eATHROOMS Hz.00 FULL L HALF  |TYPE OF CONSTRUGCTION  |{Frame-Stucco

u r

U 17

E}

http://sandgate.co.clark.nv.us/AssrRealProp/ParcelDetail.aspx?hdnParcel=16319311015&h...

Page 1 of 2
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Clark County Real Property Page 2 of 2

|ARAGE 5Q. FT. [|a40 )i FIREPLACE |io ||RoaF TYPE [Concrete Tl
[CASTTA 50. FT, flo_Il | | I

ASSESSCRMAP VIEWING GUIDELINES
MAP Jl1aa1az

In order to view the Assecsor map you must have Adobe Reader installed on your
computer syslem.

If yous do not have the Reader it can be downfoaded from the Adobe site by clicking the
{ellowing buttan. Once you have downicaded and installed the Reader from the Adobe
slle, It Is nok aecessary to perform the download a second time to access the maps.

NOTE: THIS RECORD IS FOR ASSESSMENT USE ONLY. NO LIABILITY [S ASSUMED
ASTO THE ACCURACY OF THE DATA DELINEATED HEREON.
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Thomas E. MCGrath, Esq CLERK OF THE COURT
Nevada Bar No. 7086

MESSNER REEVES LLP

5556 S. Fort Apache Road, Suite 100

Las Vegas, Nevada 89148

Telephone:  (702) 363-5100

Facsimile: (702) 363-5101

E-mail: tmcgrath@messner.com

Attorneys for Counter-defendant/Third-Party Defendant

Naples Community Homeowners Association

DISTRICT COURT

CLARK COUNTY, NEVADA

SATICOY BAY LLC SERIES 4641 Case No. A-13-689240-C
VIAREGGIO CT, Dept. No.: V
Plaintiff,

VS.

NATIONSTAR MORTGAGE, LLC; COOPER
CASTLE LAW FIRM, LLP; and MONIQUE
GUILLORY,

Defendants.

NATIONSTAR MORTGAGE, LLC,

Counterclaimant,
VS.

SATICOY BAY LLC SERIES 4641
VIAREGGIO CT; NAPLES COMMUNITY
HOMEOWNERS ASSOCIATION; DOES 1
through X; and ROE CORPORATIONS I
through X, inclusive,

Counter-defendants,

MOTION TO DISMISS COUNTERCLAIMANT NATIONSTAR
MORTGAGE, LLC’s COUNTERCLAIM AS TO COUNTER-DEFENDANT/THIRD
PARTY DEFFENDANT NAPLES COMMUNITY

{01588594/1} AA000333
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HOMEOWNERS ASSOCIATION ONLY

COMES NOW Counter-defendant/Third Party Defendant NAPLES COMMUNITY
HOMEOWNERS ASSSOCIATION, (erroneously and/or improperly sued herein as a
Counter-defendant”), by and through its attorney Thomas E. McGrath, Esq., of the Law Firm
of Messner Reeves LLP and hereby files its Motion to Dismiss Defendant/Counterclaimant
NATIONSTAR MORTGAGE, LLC’s Counterclaim as to NAPLES COMMUNITY
HOMEOWNERS ASSOCIATION only in the above-captioned Action because the Court
lacks subject matter jurisdiction to hear NATIONSTAR MORTGAGE, LLC’s claims against
NAPLES COMMUNITY HOMEOWNERS ASSSOCIATION because NATIONSTAR
MORTGAGE, LLC has failed to submit this matter to mandatory mediation or arbitration as
required by Nevada state law in accordance with NRS 38.300 et seq..

This Motion is made and based upon the pleadings and papers on file herein, the
following Points and Authorities and the oral arguments of counsel upon the hearing of this

matter.

Dated this 29" day of April, 2015.

MESSNER REEVES LLP

/s/ Thomas E. McGrath
THOMAS E. MCGRATH, ESQ.
Nevada Bar No. 7086
5556 S. Fort Apache Road, Suite 100
Las Vegas, Nevada 89148
Telephone:  (702) 363-5100
Facsimile: (702) 363-5101
E-mail: tmcerathi@messner.com
Attorney for Counter-defendant Naples
Community Homeowners Association
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NOTICE OF MOTION

PLEASE TAKE NOTICE that the undersigned will bring the above and foregoing
MOTION TO DISMISS COUNTERCLAIMANT NATIONSTAR MORTGAGE, LLC’s
COUNTERCLAIM AS TO COUNTER-DEFENDANT NAPLES COMMUNITY
HOMEOWNERS ASSOCIATION ONLY on for hearing before the above entitled Court in

19

Department _°_ on the day of June , 2015, at the hour of

°:00am 3 m./p.m., or as soon thereafter as counsel may be heard.

Dated this 29" day of April, 2015.

MESSNER REEVES LLP

/s/ Thomas E. McGrath

THOMAS E. MCGRATH, ESQ.

Nevada Bar No. 7086

5556 S. Fort Apache Road, Suite 100

Las Vegas, Nevada 89148

Telephone:  (702) 363-5100

Facsimile: (702) 363-5101

E-mail: tmegrath@messner.com

Attorney for Counter-Defendant Naples
Community Homeowners Association
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MEMORANDUM OF POINTS AND AUTHORITIES

L. Introduction

NATIONSTAR MORTGAGE, LLC’s (“Nationstar”) filed its Answer and
Counterclaim in this Court on March 13, 2015, improperly naming and including Naples
COMMUNITY HOMEOWNERS ASSOCIATION (“Naples™) as a counter-defendant despite
the fact that Naples was not a party to the case. Nationstar failed to file a third party complaint
to name non-party Naples as a party to this action.

Nationstar asserts causes of action in its Counterclaim for Quiet Title/Declaratory
Relief, Permanent and Preliminary Injunction, and Wrongful Foreclosure. Nationstar directs
only the First and Third Causes of Action against Naples.

The aforementioned causes of action are based on a foreclosure of Naples super-
priority lien under NRS 116. Nationstar contends that Naples violated NRS 116 in conducting
the foreclosure and sale of the subject property. Furthermore, Nationstar alleges that Naples
violated the applicable Conditions, Covenants and Restrictions (“CC&Rs”) of the homeowners
association in noticing and conducting the foreclosure and sale.

Nevada law, specifically NRS 38.300 et seq. and the Nevada Supreme Court’s decision
in McNight Family, LLP v Adept Management Services, Inc. et al., 310 P.3d 555, (Nev. 2013)
has established that none of the cause of action, with the exception of the Quiet Title action,
may be filed with the district court unless and until they are first submitted to the Nevada Real
Estate Division for mandatory mediation or arbitration. NRS 38.310(1) requires all “claims”
that require court “interpretation, application or enforcement” of the CC&Rs in a challenge to

a foreclosure on residential property, to first be submitted through mediation or arbitration

{01588594/1} AA000336
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through the Nevada Real Estate Division before a claimant can commence a lawsuit in district
court.

In McNight, the Nevada Supreme ruled that alleged violations of NRS 116 et seq. also
fall within the purview of NRS 38.300 et seq. in requiring mandatory mediation or arbitration
before filing an action in district court. And Nevada law provides that this Court lacks subject
matter jurisdiction to hear claims regarding NRS 116 violations and compels there dismissal.
I1. Allegations in Counterclaim relating to CC&Rs

Nationstar’s Counterclaim is replete with allegations regarding the applicable
CC&Rs. Nationstar alleges that the CC&Rs “that relate to the Property require reasonable
notice of delinquency to all lien holders of the Property”. See Attached Counterclaim,
Paragraph 20. Nationstar alleges that the CC&Rs contain a “Mortgage Protection”
provision and a section entitled “Priority of Assessment Lien” that protects its claimed
rights/interest in the property. Id. at Paragraphs 43 and 44.

Nationstar contends that it relied on the provisions of the CC&Rs and that its reliance
was one of the reasons it did not attend the foreclosure sale. /d. at Paragraphs 46 through 48.

Nationstar alleges that Naples failed to comply with the CC&Rs in the manner in
which Naples provided Nationstar with notice of the sale. /d. at Paragraphs 60 and 79.

III.  Allegations in Counterclaim relating to NRS 116:

Nationstar asserts that an HOA sale must be conducted in accordance with NRS 116.
Id. at Paragraph 18. Nationstar alleges that Naples failed to comply with NRS 116.31162
through NRS 116.31168 in the manner in which Naples mailed notice of the sale. /d. at

Paragraph 21.

{01588594/1} AA000337




O - Y il R W N

[\ TR NG TR NG TN NG T N TN N5 T N TN N TN N0 JSN SU Sy G GG G GHOS GHOS U
0 ~1 o Rk WD = O N oy s WY = o

Nationstar also alleges that Naples violated NRS 116.3116 by including amounts in
its lien that are not permitted to be a part of a “super-priority” lien. Id. at Paragraphs 28
through 32. Therefore, Nationstar alleges that “the HOA Sale is unlawful and void under
NRS 116.3102 et seq.”.

Nationstar also alleges that Naples breached its “obligations of good faith under NRS
116.1113 and their duty to act in a commercially reasonable manner”. /Id. at Paragraph 49.

Nationstar’s Third Cause of Action against Naples for Wrongful Foreclosure is based,
in part, on its allegation that Naples “did not comply with all mailing and noticing
requirements stated in NRS 116.31162 through NRS 116.31168”. Id. at paragraph 75.
IV.  Applicable Law Regarding Motion to Dismiss

NRCP 12(b )(1) authorizes dismissal of any claim for relief for lack of subject matter
jurisdiction, NRCP 12(b)(5) authorizes a court to dismiss a claim for relief, if it fails to state
a claim upon which relief can be granted. The law in Nevada 1s that, in considering a motion
to dismiss pursuant to NRCP 12(b)(5), a court "will recognize all factual allegations in [a
plaintiff's] complaint as true and draw all inferences in its favor”. Buzz Stew, LLC v. City of
North Las Vegas, 124 Nev. 224, 227-228, 181 P.3d 670, 672 (2008).

V. NRS 38.300 et seq., Mandates Dismissal of the Counterclaim Against Naples
NRS 38.310 requires a matter such as this to first be sent to mandatory mediation or
arbitration under the auspices of the Nevada Real Estate Division before a civil lawsuit can
be filed. NRS 38.310 states in pertinent part:
1. No civil action based upon a claim relating to: (a) The
interpretation, application or enforcement of any covenants,
conditions or restrictions applicable to residential property or any

bylaws, rules or regulations adopted by an association ... may be
commenced in any court in this State unless the action has been
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submitted to mediation or arbitration pursuant to the provisions of
NRS 38.300 to 38.360, inclusive...(emphasis added).

2. A court shall dismiss any civil action which is commenced in
violation of the provisions of subsection 1 (emphasis added).

NRS 38.320 states in pertinent part:
1. Any civil action described in NRS 38.310 must be submitted for
mediation or arbitration by filing a -written claim with the
Division. ["Division" means Nevada Real Estate Division of the
Department of Business and Industry NRS 38.300(4)] (emphasis
added)

NAC 38.250 provides in pertinent part:
7. The division will issue a certificate certifying that the claim has
been submitted to arbitration or mediation as required by NRS 3
8.310 within 30 days after receiving a copy of:

(a) The agreement reached through mediation;

(b) The award reached through binding or nonbinding
arbitration;

Moving party does not believe plaintiff will argue in opposition that it has complied
with NRS 38.310 et seq. It hasn't complied, it hasn't pleaded that it complied, and it has not
attached to its Complaint a Celtificate from Nevada Real Estate Division certifying that the
claim has been submitted to arbitration or mediation as required by NRS 3 8.310, which
Certificate the Division is required to provide per NAC 38.350(7).

The Nevada Supreme Court recently clarified that wrongful foreclosure actions - and
all associated causes of action including those alleging violations of NRS 116 et seq. - do
qualify as disputes involving the "interpretation, application or enforcement of any covenants,
conditions or restrictions applicable to residential property or any bylaws, rules or regulations

adopted by an association" and must therefore be submitted to NRED arbitration or mediation
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before a district court action may be commenced. The only exception is a quiet title action,
which will be addressed separately herein. The Nevada Supreme Court went on to make it clear
that any court faced with such non-quiet title claims does not have discretion and must dismiss
them 1f they haven't first been submitted to the NRED.

As is clear above, this case is based on alleged violations of the CC&Rs and of NRS
116 et seq. NRS 3 8.310 makes clear that "claims" which require the court to interpret, apply
and enforce the CC&Rs are subject to mandatory mediation or arbitration" The Nevada
Supreme Court has also made clear that when a party alleges in the wrongful foreclosure setting
violations of NRS 116 et seq. - or any statutes applying to the foreclosure of a residential
property~ such claims must also first go to NRED mediation or arbitration. If they are filed
first in district court, they must be dismissed, as the court lacks subject matter jurisdiction to
hear them.

In McKnight Family, LLP v. Adept Management Services, Inc. et al., 310 P.3d 555
(Nev. 2013), the Supreme Court was faced with an amended complaint containing causes of
action for (1) preliminary/permanent injunction, (2) negligence, (3) breach of contract, (4)
violation of NAC 116.300 [recodified as NAC 116A.345], (5) violation of NAC 116.341
[recodified as NAC 116A.320], (6) violation of NRS 116.1113 and NRS 116.3101, and (7)
slander of title/wrongful foreclosure/quiet title. Id. at p. 557. The district court had dismissed
the entire complaint pursuant to NRS 38.310. The Nevada Supreme Court ruled that the district
court was correct to dismiss every cause of action but quiet title, citing the exception to
mandatory arbitration/mediation for a civil "action in equity for injunctive relief in which there
is an immediate threat of irreparable harm, or an action relating to the title to residential

property.” NRS 38.300(3). /d. at p. 558.
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The Supreme Court found that the causes of action for negligence, breach of contract,
NAC and NRS claims, and wrongful foreclosure are civil actions and were properly dismissed.
It reasoned that negligence should be dismissed because it concerned payments the plaintiff
made pursuant to the CC&Rs and does not affect title to property. The breach of contract claims
was properly dismissed because it concerned the CC&Rs. The Court further stated that the
statutory violations (NAC and NRS) "required the district court to interpret regulations and
statutes [referencing the alleged violations of NRS 116] that contained conditions and
restrictions applicable to residential property. Thus, these claims fell under NRS 38. 310's
purview (emphasis added)."

So the Nevada Supreme Court, in interpreting NRS 38.310 et seq., made clear that
allegations of violations of the CC&Rs are not the only claims that must be submitted to
mandatory NRED mediation or arbitration, alleged violations of NRS 116 et seq. also are
required to proceed through mediation. And the claims Nationstar asserts against Naples are
primarily, if not wholly, based on alleged violations of NRS 116. et seq.

In McKnight, the Nevada Supreme Court also found that:

wrongful foreclosure is a civil action subject to_NRS 38.310's
requirements because deciding a wrongful foreclosure claim
against a homeowners' association involves: interpreting
covenants, conditions, or restrictions applicable to residential
property. See Long v. Towne, 98 Nev. 11, 14, 639 P.2d 528, 530 -
(1982) (finding no impropriety where ‘the lien foreclosure sale was
conducted under the authority of the CC&Rs and in compliance

with NRS 107.-080"). A wrongful foreclosure claim challenges the
authority behind the foreclosure, not the foreclosure act itself. See
Collins v.- Union Fed. Sav. & Loan, 99 Nev. 284, 304, 662 P .2d
610, 623 (1983). To determine whether an individual violated any
conditions or failed to perform any duties required under an
association's CC&Rs a court must interpret the CC&Rs to
determine their applicability and enforceability regarding the
individual. This type of interpretation falls under NRS 3 8 .310.
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Therefore, the [district] court acted properly in dismissing the
wrongful foreclosure action." /d. at p. 558.

The Court rejected plaintiff's argument that the district court lacked the authority to
dismiss the case after it commences. The Court found that NRS 38.210(2) does not determine
when a court can dismiss a civil action; "rather, it mandates the court to dismiss any civil action
initiated in violation of NRS 38.310(1)." /d. at p. 558.

Nationstar’s Counterclaim as it relates to Naples is primarily a wrongful foreclosure
claim. And Nationstar alleges that Naples violated the applicable/governing CC&Rs and NRS
116 et seq.. All of this requires the court to interpret, apply and enforce the CC&Rs and NRS
116 et seq. and determine whether the foreclosure violated the CC&Rs and various statutes in
NRS 116. NRS 116 is the Nevada statutory scheme that governs non-judicial foreclosures for
residential property in homeowner associations.

In McKnight, the Nevada Supreme Court made clear that allegations of wrongful
foreclosure and related causes of action that involve the state statutes that govern homeowner
foreclosures [including specifically NRS 116 et seq./ fall within the mandatory dismissal
requirements of NRS 38.310. In McKnight, the Nevada Supreme Court declared that the
allegation of statutory violations of NRS "required the district court to interpret regulations and
statutes that contained conditions and restrictions applicable to residential property. Thus, these
claims fell under NRS 38.310°s purview." /Id. atp 558.

//
//
//

//
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VI.  Nationstar’s Quiet Title Cause of Action against Naples is Moot Because
Naples does not Claim an Interest in the Property.

Nationstar alleges in its Counterclaim that a “Notice of Sale, a non-judicial foreclosure
sale purportedly occurred on August 22, 2013 (hereinafter the “HOA Sale”) whereby Buyer
acquired its interest in the Property, if any, for $5,563.00. See Attached Counterclaim at
Paragraph 16. Nationstar’s allegations establish that Naples already conducted its foreclosure
sale and it obviously does not claim an ownership interest in the subject property. If the
buyer/current owner of the property (Plaintiff) or any subsequent owner fails to pay monthly
assessments, Naples would again have a “super-priority” lien that would be superior to
Nationstar’s interest but that future scenario is not sufficient to justify including Naples as a
party to Nationstar’s Quiet Title cause of action. Therefore, the Quiet Title cause of action
should be dismissed as to Naples.

CONCLUSION

For the foregoing reasons, Naples respectfully requests that this Court dismiss
Nationstar’s Counterclaim as to Naples.
Dated this 29' of April, 2015.

MESSNER REEVES LLP

/s/ Thomas E. McGrath

THOMAS E. MCGRATH, ESQ.

Nevada Bar No. 7086

5556 S. Fort Apache Road, Suite 100

Las Vegas, Nevada 89148

Telephone:  (702) 363-5100

Facsimile: (702) 363-5101

E-mail: tmegrathi@messner.com

Attorney for Counter-defendant Naples
Community Homeowners Association
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CERTIFICATE OF SERVICE

Pursuant to Rule 9 of N.E.F.C.R. and Administrative Order 14-2, I certify that on this
29" day of April, 2015, the foregoing MOTION TO DISMISS COUNTERCLAIMANT
NATIONSTAR MORTGAGE, LLC’s COUNTERCLAIM AS TO COUNTER-
DEFENDANT/THIRD PARTY DEFFENDANT NAPLES COMMUNITY
HOMEOWNERS ASSOCIATION ONLY was served by electronic service via Wiznet
to all registered parties.

Michael F. Bohn, Esq.

Law Offices of Michael F. Bohn, Esq.
376 East Warm Springs Road, Ste. 125
Las Vegas NV 89119

Attorneys for Plaintiff

WRIGHT, FINLAY & ZAK, LLP

Dana Jonathon Nitz, Esq.

Chelsea A. Crowton, Esq.

7785 W. Sahara Ave, Suite 200

Las Vegas NV 89117

Attorney for Defendant Nationstar Mortgage LLC

/s/ Bernita M. Lujan

Employee of MESSNER REEVES LLP

(01588594 / 1} AADD0344




Exhibit A

AA000345




B3 e

Lo

1\-} o D | and ] et et et ot
I et o O @3 ~1 AN wn JESN

b2
[

{3
A

-0
)

1
-3

£o

[

b

3

3

. --, o o -
QSE:I\FE § I‘ .t"\
A '.Q'Q::

| Uweisea A, \_,u:m,\rion 3,,.,;. (SBM 11
{7785 W, Sahara
La'-s- Vegas, NV, 89117

| dr f@w*:"-’fﬂ‘/()
Hcorow mn{imw zorh?fr?gaf et
Attor

hitn
R i
LTI

2 s
I
oy

e
o,
Wl

SEN N Ay

Ave., Suﬂt‘ 200

(702} 4757964 Fax
al net

LOTOR) 946-1345

1eys for Defendant, NATIONSTAR MORX TGAGE, LLEC

N THY BIGHTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVA
IN AND FOR THE COUNTY OF CLARK

SATICOY BAY LLC SERIES 4641
VIAREGGIO CF,

Plainuff,
Vs, SUMMONS
NATI {}N STAR MORTGAGE, LLC; COOPER
CAQF ELAW FIRM, LLEF; and MONIQUE
(JUELLORY,

Defendants.

NATIONSTAR MORTGAGE, LLC,

Counterclaimant,
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SATICOY BAY LLC SEREES 464
VL»\R‘F(} O CT; NAPLES CON AMUNITY
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through X, inclusive,

Counter-Defendants,
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SUMMONS

NOTICE! YOU HAVE BEEN SUED. THE COURT MAY DECIDE AGAINST YOU
WITHOUT YOUR BEING HEARD UNLESS YOU RESPOND WITHIN 20 DAYS.
READ THE INFORMATION BELOW,

TO THE DEFENDANT: A Civil Complaint has been filed by the Plaintiff against you for the
relief set forth in the Complaint.

NAPLES COMMUNITY HOMEOWNERS ASSOCIATION

1. If you intend to defend this lawsuit, within 20 days after this Summons is served
on you exclusive of the day of service, you must do the following:

a. File with the Clerk of the Court, whose address 1s shown below, a formal
written response to the Complaint in accordance with the rules of the Court.

b. Serve a copy of your response upon the attorney whose name and address
1s shown below.

2. Unless you respond, your default will be entered upon application of the Plaintiff,
and this Court may enter a judgment against you for the relief demanded in the Complaint, which|
could result in the taking of money or property or other relief requested in the Complaint.

3. [f you intend to seek the advice of an attorney in this matter, you should do so
promptly so that your response may be filed on time.

Issued at direction of:

i
g

e %%’%
CLER‘?@E,QQQRT

/f////Z%/’/ Sl
Daha Jonathon Nitz, Esq. % DEPUTY CLERK
Nevada Bar No. 00050 | DATE
Chelsea A. Crowton, Esq. County Courthouse

Nevada Bar No. 11547

WRIGHT, FINLAY & ZAK, LLP

7785 W. Sahara Avenue, Suite 200

LLas Vegas, Nevada 89117

Auttorneys for NATIONSTAR MORTGAGE, LLC

AA000347
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WRIGHT, FINLAY & ZAK, LLP

Dana Jonathon Nitz, Esq. (SBN 50)

Chelsea A. Crowton, Esq. (SBN 11547)

7785 W, Sahara Ave., Suite 200

Las Vegas, NV, 89117

Tel: (702) 475-7964 Fax: (702) 946-1345
dnitzi@wrightlegal net

ccrowton{@wrighilegal net

Attorneys for Defendaint, NATIONSTAR MORTGAGE, LLC

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA
SATICOY BAY LLC SERIES 4641 Case No.: A-13-689240-C
VIAREGGIO CT, Dept. No.: V

Plaintiff,
VS,

NATIONSTAR MORTGAGE, LLC; COOPER| NATIONSTAR’S ANSWER TO THE
CASTLE LAW FFIRM, LLP; and MONIQUE COMPLAINT AND COUNTERCLAIM
GUILLORY,

Defendants.

NATIONSTAR MORTGAGE, LLC,

Counterclaimant,
Vs,

SATICOY BAY LLC SERIES 4641
VIAREGGIO CT; NAPLES COMMUNITY
HOMEOWNERS ASSOCIATION; DOES 1
through X; and ROE CORPORATIONS I
through X, inclusive,

Counter-Defendants,

COMES NOW Defendant/Counterclaimant, NATIONSTAR MORTGAGE, LLC

(“Nationstar” or “Defendant™), by and through its attorneys of record, Dana Jonathon Nitz, Esq.,

AA000348
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and R. Samuel Ehlers, Esq., of the law firm of Wright, Finlay & Zak, LLP, and hereby submits

1ts Answer to the Plaintiff’'s Complaint.
COMPLAINT

1. Defendant does not possess enough information to admit or deny the allegations

in paragraph 1 of the Complaint; therefore, the Defendant denies said allegations.

2. Defendant admits only that Plaintiff was the successful bidder at a foreclosure
sale occurring on August 22, 2013, concerning the property located at 4641 Viareggio Court, Las
Vegas, Nevada 89147, APN No. 163-19-311-013 (the “Property”); and as to the remaining
allegations contained in paragraph 2, Defendant does not possess encugh information to admit or
deny them; therefore, Defendant denies said allegations.

3. Defendant does not possess enough infonmation to admit or deny the allegations

in paragraph 3 of the Complaint; therefore, the Defendant denies said allegations.

4, Defendant admits the allegations in paragraph 4 of the Complaint.
5. Defendant admits the allegations in paragraph 5 of the Complaint.
6. Defendant does not possess enough information to admit or deny the allegations

in paragraph 6 of the Complaint; therefore, the Defendant denies said allegations.

7. Defendant denies the allegations in paragraph 7 of the Complaint.

8. Defendant admits it has recorded a notice of default and election to sell under its
deed of trust pursuant to NRS 107.080; however, as to the remaining allegations in paragraph 8
of the Complaint, Defendant denies those allegations.

9, Defendant dentes the allegations contained in paragraph 9 of the Complaint.

10. Detendant denies the allegations in paragraph 10 of the Complaint.

SECOND [sic] CLAIM FOR RELIEF

11.  Answering paragraph 11, Defendant hereby repeats, realleges and incorporates
each of 1its admissions, denials, or other responses to all the paragraphs referenced hereinabove as
if set forth at length and in full.

12.  Defendant denies the allegations contained in paragraph 12 of the Complaint.

13.  Defendant denies the allegations contained in paragraph 13 of the Complaint.

AA000349
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THIRD [sic] CLAIM FOR RELIEF

14, Answering paragraph 14, Defendant hereby repeats, realleges and incorporates
each of its admissions, denials, or other responses to all the paragraphs referenced hereinabove as
if set forth at length and in full.

I15.  Defendant denies the allegations in paragraph 15 of the Complaint.

16. Defendant denies the allegations in paragraph 16 of the Complaint.

FOURTH [sic] CLAIM FOR RELIEF

17.  Answering paragraph 17, Defendant hereby repeats, realleges and incorporates
each of its admissions, denials, or other responses to all the paragraphs referenced hereinabove as
if set forth at length and in full.

18.  Defendant does not possess enough mformation to admit or deny the allegations
in paragraph 18 of the Complaint; therefore, the Defendant denies said allegations.

19. Defendant does not possess enough information to admit or deny the allegations
in paragraph 19 of the Complaint; therefore, the Defendant denies said allegations.

20, Defendant does not possess encugh information to admit or deny the allegations
in paragraph 20 of the Complaint; therefore, the Defendant denies said allegations.

21.  Defendant denies the allegations in paragraph 21 of the Complaint.

22.  Defendant denies the allegations in paragraph 22 of the Complaint.

Defendant denies that Plaintiff is entitled 1o the relief sought in the “Wherefore™ clauses
of the Compiaint.

Unless specifically admitted herein, all other allepgations of the Complaint are expressly
denied.

NATIONSTAR ASSERTS THE FOLLOWING AFFIRMATIVE DEFENSES:

FIRST AFFIRMATIVE DEFENSE

(Failure to State a Claim)

Plaintiff’s Complaint fails to state a claim against Defendant upon which relief can be

oranted.

AA000350

Page 3 0o 19




()

[

N
-

SECOND AFFIRMATIVE DEFENSE

(Priority)

Plaintiff took title of the Property subject to Defendant’s first priority Deed of Trust,
which was signed by Monique Guillory, and recorded on January 25, 2007 (hereinafter “Deed of
Trust™), which encumbers the Property and sccures a promissory note (the *“Note™), thereby
forestalling any enjoinment/extinguishment of the Defendant’s interest in the Property.

THIRD AFFIRMATIVE DEFENSE

(Assumption of Risk)
Plamtift, at all material times, calculated, knew and understood the risks inherent in the
situations, actions, omissions, and transactions upon which it now bases its various claims for
relief, and with such knowledge, Plaintiff undertook and thereby assumed such risks and is

consequently barred from all recovery by such assumption of risk.

FOURTH AFFIRMATIVE DEFENSE

(Commercial Reasonableness and Violation of Good Faith - NRS 116.1113)
The foreclosure sale of the alleged lien of Naples Community Homeowners Association
(the “HOA™) by which Plaintiff took its interest was commercially unreasonable if it eliminated
Defendant';s Deed of Trust, as Plaintifl contends. The sales price, when compared to the
outstanding balance of Defendant’s Note and Deed of Trust and the fair market value of the
Property, demonstrates that the sale was not conducted in good faith as a matter of'law. The
circumstances of sale of the property violated the HOA's obligation of good faith under NRS

116.1113 and duty to act in a commercially reasonable manner.

FIFTH AFFTIRMATIVE DEFENSE

(Equitable Doctrines)
Defendant alleges that the Plaintiff’s claims are barred by the equitable doctrines of

laches, unclean hands, and failure to do equity.

SIXTH AFFIRMATIVE DEFENSE

(Acceptance)

Defendant asserts that any acceptance of any portion of the excess proceeds does not

AA000351
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“satisfy” the amount due and owing on the Note and would not constitute a waiver of its rights

under the Note and Deed of Trust, or statute.

SEVENTH AFFIRMATIVE DEFENSE

(Waiver and Estoppel)
Delfendant alleges that by reason of Plaintift”s acts and omissions, Plaintiff has waived its

rights and is estopped from asserting the claims against Defendant.

EIGHTH AFFIRMATIVE DEFENSE

(Veid for Vagueness)
To the extent that Plaintiff’s interpretation of NRS 116.3116 is accurate, the statute and

Chapter 116 as a whole are void for vagueness as applied to this matter.

NINTH AFFIRMATIVE DEFENSE

(Due Process Violations)
A senior deed of trust beneticiary cannot be deprived of its property interest in violation
of the Procedural Due Process Clause of the 14 Amendment of the United States Constitution
and Article 1, Sec. 8, of the Nevada Constitution.

TENTH AFFIRMATIVE DEFENSE

(Violation of Procedural Due Process)
The HOA sale is void or otherwise does not operate to extinguish the first Deed of Trust
pursuant to the Due Process Clause of the Nevada Constitution and United States Constitution.

ELEVENTH AFFIRMATIVE DEFENSE

-(Satisfaction of Super-Priority Lien)
The claimed super-priority lien was satisfied prior to the homeowner's association
foreclosure under the doctrines of tender, estoppel, laches, or waiver,
TWELFTH AFFIRMATIVE DEFENSE
(12 U.S.C. Section 4617(})(3))

Plaintiff’s claim of free and clear title 1o the property is barred by 12 U.S.C. Section
4617()3). which precludes an HOA sale from extinguishing the Deed of Trust and preempts

any state law 1o the contrary.
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THIRTEENTH AFFIRMATIVE DEFENSE

(Additional Affirmative Defenses)
Defendant reserves the right to assert additional affirmative defenses in the event
discovery and/or investigation indicates that additional affinmative delenses are applicable.
PRAYER
WHLEREFORE, Defendant prays for judgment as follows:
1. That the Court make a judicial determination that Defendant’s ownership interest

and/or Deed of Trust is superior to Plaintiff’s claim of title;

b

That the Court make a judicial determination that Defendant is the owner of the

Property subject to the applicable one year right of redemption and/or that

Defendant’s Deed of Trust survived that certain purported non-judicial foreclosure

sale which purportedly ocewrred on August 22, 2013;

3. That the Court make a judicial determination that PlaintifT took title subject to
Delfendant’s ownership interest and/or Deed of Trust;

4. That Plaintiff recover nothing on account of the claims made in the Complaint and

each of its purported claims;

For reasonable attomey’s fees and costs; and

un

0. Forany such other and further relief as the Court may deem just and proper in the

CeSe.

NATIONSTAR’S COUNTERCLAIM

COMLES NOW Defendant/Counterclaimant, Nationstar Mortgage, LLC (“Nationstar™),
by and through their atiorneys of record, Dana Jonathon Nitz, Esg., and R. Samuel Ehlers, Esq.,
of the law firm of Wright, Finlay & Zak, LLP, and hereby submits its Counterclaim against
Saticoy Bay LLC Series 4641 Viareggio Ct; Naples Community Homeowners Association; Does
I through X; and Roe Corporations I through X, inclusive (collectively, “Counter-Defendants).

INTRODUCTION

L. This action is within the jurisdictional limits of this Court and this Venue is

appropriate because the Property (defined below) involved is located within the jurisdiction of
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this Court. Plaintiff is also authorized to bring this action in the State of Nevada by NRS 40.430.

2. The real properly which is the subject of this civil action consists of a residence
commonly known as 4641 Viareggio Court, Las Vegas, Nevada 89147, APN No. 163-19-311-
015 (hereinaller “Property™).

JURISDICTION AND VENUE

3. Venue and jurisdiction is proper in this judicial district because Defendants reside
in this district; a substantial part of the events or omissions giving rise to Nationstar’s claims
occurred in this district; and the Property that is the subject of this action is situated in this
district, in Las Vegas, Clark County, Nevada.

PARTIES

4. Nationstar is a Delaware limited liability company with its principal place of
business in the State of Texas and at all times relevant was doing business in the State of
Nevada.

3. Nationstar is now and at all times relevant herein the assigned Beneficiary under
and deed of trust signed by Monique Guitlory (hereinafter “Guillory”), recorded an January 25,
2007, (hereinafter “Deed of Trust”™), which encumbers the Property and secures a promissory
note.

6. Upon information and belief, Counter-Defendant, Saticoy Bay LLC Series 4641
Viareggio Ct, (hereinafler “Saticoy Bay” or “Buyer™), is a Nevada limited hability company and
at all times refevant was doing business in the State of Nevada, and claims it is the current
litleholder of the Property.

7. Upon information and belief, Counter-Defendant, Naples Community
Homeowners Association (hereinafter “Naples™ or the “HOA?), is a Nevada non-profit
carporation, licensed to do business in the State of Nevada,

8. Nationstar does not know the true names, capacities or bases of liability of
fictitious defendants sued as Does I through X and Roe Corporations I through X, inclusive
(collectively “fictitions Defendants™). Each of the fictitious Defendants is in some way liable to

Nationstar or claims some rights, title, or interest in the Property that is subsequent to or subject

AA000354
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to the interests of Nationstar, or both. Nationstar will amend this Counterclaim 1o reflect the true
names of said defendants when the same have been ascertained.

9. Upon information and belief, Leach Johnson Song & Gruchow, (hereinafter
“Leach Johnson™ or “HOA Trustee™) and one or more fictitious Defendants are the agents of the
HOA, and the HOA is responsible for their acts and omissions under the doctrine of respondeat
stperior,

FACTUAL BACKGROUND

10.  On or about January 22, 2007, Guillory purchased the Property.’

11.  The Deed of Trust executed by Guillory identified First Magnus Financial
Corporation as the Lender, Great American Title as the Trustee. and Mortgage Electronic
Registration Systems, Inc, (“MERS™) as beneficiary acting solely as a nominee for lender and
lender's successors and assigns, and secured a loan in the amount of $258,400.00 (hereinafter the
“Guillory Loan™).’

12. On August 30, 2012, an Assignment of Deed of Trust was recorded by which
MERS assigned all its beneficial interest under the Deed of Trust to Nationstar.”

13. On August 18, 2011, a Notice of Delinquent Assessment Lien was recorded
against the Property on behalf of the HOA by the HOA Trustee.”

14. On January 24, 2012, a Notice of Default and Election to Sell under Homeowners

Association Lien was recorded against the Property.’

' A true and correct copy of the Grant, Bargain and Sale Deed recorded in the Clark County
Recorder’s Office as Book and Instrument Number 20070125-0003582 on January 23, 2007, is
attached hereto as Exhibit 1. All other recordings stated hereafter are recorded in the same
manner.
% A true and correct co py of the Deed of Trust recorded as Book and Instrument Number
700701')5 0003583 on January 25, 2007, is attached hereto as Exhibit 2.

* A true and correct copy of the Ass1gnmenl of Deed of Trust recorded as Book and Instrument
Numbcr 20120830-0000676 on August 30, 2012, is attached hereto as Exhibit 3.

* A true and correct copy of the Notice of Delinquent Assessment Lien recorded as Book and
Insu ument Number 20110818-0002904 on August 18, 2011, i1s atiached hereto as Exhibit 4.

7 A true and correct copy of the Notice of Default and Election to Sell Under Homeowners
Association Lien recorded as Book and Instrument Number 20120124-0000764 on January 24,
2012.1s attached hereto as Exhibit 5.
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15.  Onluly 50, 2012, a Notice of Foreclosure Sale was recorded against the Property
by the HOA Trustee.”

16. Upon information and belief, pursuant to that Notice of Sale, a non-judicial
foreclosure sale purportedly occurred on August 22, 2013 (hereinafter the “HOA Sale™),
whereby Buyer acquired its interest in the Property, if any, for $5,563.00.

17. On September 6, 2013, a Foreclosure Deed was recorded by which Buyer claims
its interest.’

18. A homeowner’s associalion sale conducted pursuant to NRS Chapter 116 must
comply with all notice provisions as stated in NRS 116.31162 through NRS 116.31168 and NRS
107.090.

19. A lender or holder, such as Nalionstar, has a right to cure a delinquent
homeowner’s association lien in order to protect its interest.

20. Further, the Covenants, Conditions and Restrictions that relate to the Property (the
“CC&Rs™) require reasonable notice of delinquency to all lien holders on the Property.

21. Upon information and belief, the HOA and its agent, the HOA Trustee, did not

comply with all mailing and noticing requirements stated in NRS 116.31162 through NRS

116.31168.
22. A recorded notice of default must “describe the deficiency in payment.”
23.  The HOA Sale occurred without notice to Nationstar, or its predecessors, agents,

servicers or trustees, what proportion of the lien, if any, that HOA and HOA Trustee claimed
constituted a “super-priority™ lien.

24.  The HOA Sale occurred without notice to Nationstar, or its predecessors, agents,
servicers or trustees, whether HOA was foreclosing on the “super-priority” portion of its lien, if
any, or under the non-super-prionity portion of the lien,

25. The HOA Sale occurred without notice to Nationstar, or its predecessors, agents,

" A true and correct copy of the Notice of Foreclosure Sale recorded as Book and Instrument
Number 20120730-0001448 on July 30, 2012, is attached hereto as Exhibit 6.

" A true and correct copy of the Foreclosure Deed recorded as Book and Instrument Number
20130906-0000930 on September 6, 2013, is attached hereto as Exhibit 7,

AA000356

Page 5 of 19




-
I

servicers or trustees, of a right to cure the delinquent assessment and the super-priority lien, it
any.

26.  The HOA Sale violated Nationstar’s rights to due process because il was not
given proper, adequate notice and the opportunity to cure the deficiency or default i the
payment of the HOA s assessments and the super-priority lien, 1f any.

27.  The HOA Sale was an invalid sale and could not have extinguished Nationstar’s
secured interest because of defects in the notices given to Nationstar, or its predecessors, agents,
servicers or trustees, il any.

18. Under NRS Chapter 116, a lien under NRS 116.3116(1) can only include casts
and fees that are specifically enumerated in the statute.

29, A homeowner’s association may only collect as a part of the super priority lien (a)
nuisance abalement charges incurred by the association pursuant to NRS 116.310312 and (b)
nine months of common assessments which became due prior to the institution of an action to
enforce the lien (unless Fannie Mae and Freddie Mac regulations require a shorter periad of not
less than six months).

30.  Upon information and belief, the HOA Foreclosure Notices included improper
fees and costs in the amount demanded.

31.  The attorney’s fees and the costs of collecting on a homeowner’s association lien
cannot be included m the super-priority lien,

32.  Upon information and belief, the HOA assessment lien and foreclosure notices
included fines, interest, late fees, dues, attorney’s fees, and costs of collection that are not
properly included in a super-priority lien under Nevada law and that are not permissible under
NRS 116.3102 et seq.

33.  The HOA Sale is unlawful and void under NRS 116.3102 et seq.

34. The HOA Sale deprived Nationstar of its right to due process because the
foreclosure notices failed to identify the super-priority amount, to adequately describe the
deficiency in payment. to provide Nationstar notice of the correct super-priority amount, and to

provide a reasonable opportunity to satisty that amount.
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35. A homeowner’s assoctation sale nmust be done in a commercially reasonable
manmner,

36. At the ime of the HOA Sale, the amount owed on the Guillory Loan exceeded
$300,216.00. |

37. Upon information and belief, at the time of the HOA Sale, the Tair market value of]
the Property exceeded $130,000.00.

38.  The amount paid at the HOA Sale allegedly totaled $5,563.00,

39.  The sales price at the HOA Sale is not commercially reasonable, and not done in
good faith, when compared to the debt owed to Nationstar on the Guillory Loan and the fair
market value of the Property.

4. The HOA Sale by which Buyer took its interest was comunercially unreasonable if!
it extinguished Nationstar’s Deed of Trust.

41. In the alternative, the HOA Sale was an invalid sale and could not have
extinguished Nationstar’s secured interest because it was not a commercially reasonable sale.

42, Without providing Nationstar, or its predecessors, agents, servicers or trustees,
notice of the correct super-priority amount and a reasonable opportunity to satisfy that amount,
including its failure to identify the super-priority amount and its failure to adequately describe
the deficiency in payment as required by Nevada law, the HOA Sale is commercially
unreasonable and deprived Nationstar of its right 10 due process.

43.  The CC&Rs for the HOA® provide in Section 7.8, “Mortgage Protection,™ that

Notwithstanding all other pravisions hereof, no lien created under this Article 7, nor the
enforcement of any provision of this Declaration shall defeat or render invalid the rights
of the Beneficiary under any Recorded First Deed of Trust encumbering a Unit, made on
good faith and for value.... The lien of the assessments including interest and costs, shall
be subordinate to the lien of any First Mortgage upon the Unit. . ..

44, The CC&Rs for the HOA provide in Section 7.9, “Priority of Assessment Lien,”

that Nationstar’s Deed ol Trust encumbers the Properly, even in the event the HOA conducts a

* A true and correct copy of the Declaration of Covenants, Conditions and Restrictions recorded
as Book and Instrument Number 20000307.00911 on March 7. 2000, is attached hereto as
Exhibit 8.
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sale pursuant 1o NRS 116.3116 et seq.

45, Because the CC&Rs contained a Mortgagee Protection Clause in Section 7.9, and
because Nationstar, or its predecessors, agents, servicers or trusiees, was not given proper notice
that the HOA intended 1o foreclose on the super-priority portion of the dues owing, Nationstar
did not know that it had to attend the HOA Sale to protect its security interest.

46.  Because the CC&Rs contained a Mortgagee Protection Clause, and because
proper notice that the HOA intended to foreclose on the super-priority portion of the dues owing
was not given, prospective bidders did not appear for the HOA Sale, making the HOA Sale
commercially unreasonable,

47.  Buver, HOA, and FHOA Trustee knew that Nationstar would rely on the
Morteapee Protection Clause contained in the recorded CC&Rs, and knew that Nationstar would
not know that HOA was foreclosing on super-priority amounts because of the failure of HOA
and HOA Trustee to provide such notice. Nationstar’s absence from the HOA Sale allowed
Buyer to appear at the HOA Sale and purchase the Property for a fraction of market value,
making the HOA Sale commercially unreasonable.

48. Buyer, HOA, and HOA Trustee knew that prospective bidders would be less
likely to attend the HOA Sale because the public at large behieved that Nationstar was protected
under the Mortgagee Protection Clause in the CC&Rs of public record, and that the public at
large did not receive notice, constructive or actual, that HOA was foreclosing on a super-priority
portion of its lien because HOA and HOA Trustee improperly failed to provide such notice. The
general public’s belief therefore was that a buyer at the HOA Sale would take title to the
Property subject to Nationstar’s Deed of Trust. This general belief resulted in the absence of
prospeclive bidders at the HOA Sale, which allowed Buyer to appear at the HOA Sale and
purchase the Property for a fraction of market value, making the HOA Sale commercially
unreasonable.

49.  The circumstances of the HOA Sale of the Property breached the HOA’s and the
HOA Trustee’s obligations of good faith under NRS 116.1113 and their duty to actina

commercially reasonable manner.
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530.  Nationstar is informed and believes that Buyer is a prafessional property
purchaser,

51. The circumstances of the HOA Sale of the Property and its status as a prolessional
property purchaser prevent Buyer from being deemed a bona fide purchaser for value,

52. Upon information and belief, Buyer had actual, constructive or inquiry notice of
Nationstar’s first Deed of Trust, which prevents Buyer from being deemed a bona hde purchaser
or lender for value.

53.  Inthe event Nationstar’s interest in the Property is not reatfirmed or restored.
Nationstar suffered damages in the amount of the fair market value of the Property or the unpaid
balance of the Guillory Loan and Deed of Trust, at the time of the HOA Sale, whichever 1s

greater, as a proximate result of Defendants’ acts and omissions.

FIRST CAUSE OF ACTION

(Quiet Title/Declaratory Relief Pursuant to NRS 30.010 et seq. and NRS 40.010 et seq,
versus Buyer, HOA and all fictitious Defendants)

54.  Nationstar incorporates and re-alleges all previous paragraphs, as if fully set forth
herein.

55.  Pursuant to NRS 30.010 et seq. and NRS 40.010. this Court has the power and
authority to declare Nationstar’s rights and interests in the Property and to resolve Counter-
Defendants’ adverse clatms in the Property.

56.  Further, pursnant to NRS 30.010 et seq., this Court has the power and authority to
declare the rights and interest of the parties following the acts and omissions of the HOA and
HOA Trustee i foreclosing the Property.

57.  Nationstar’s Deed of Trust is a first secured interest on the Property as intended
by NRS 116.3116(2)(b).

58. As the current beneficiary under the Deed of Trust and Guillory Loan,
Nationstar’'s interest still encumbers the Property and retains its first position status in the chain
of title for the Property after the HOA Sale and is superior to the interest, if any, acquired by

Buyer, or held or claimed by any other party.
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59. Upon information and belief, Buyer claims an interest in the Property that is
adverse to Nationstar’s interest.

60.  Upon information and belief, the HOA, the HOA Trustee and the fictitious
Defendants failed to provide proper, adequate notices required by Nevada statutes, the CC&R’s
and due process to Nationstar and/or its predecessors, and therefore the HOA Sale is void and
should be set aside or rescinded.

61. Based on the adverse claims being asserted by the parties, Nationstar is entitled to
a judicial determination regarding the rights and interests of the respective parlies to the case.

62. For all the reasons set forth above and in the Factual Background, Nationstar is
entitled to a delermination from this Court, pursuant to NRS 40.010, that Nationstar is the
beneficiary of a first position Deed of Trust which still encumbers the Property and is superior to
the interest held by Buyver, and all other parties, if any.

63. In the alternative, if 11 is found under state law that Nationstar’s interest could
have been extinguished by the HOA Sale, for all the reasons set forth above and in the Factual
Background, Nationstar is entitled to a determination from this Court, pursuant to NRS 40.010,
the HOA Sale was unlawful and void and conveyed no legitimate interest to Buyer.

64.  Nationstar has furthermore been required to retain counsel and is entitled to

recover reasonable attorney’s fees for having brought the underlying action.

SECOND CAUSE OF ACTION

(Permanent and Preliminary Injunction versus Buyer)

65.  Nationstar incorporates by reference the allegations of all previous paragraphs, as
if fully set forth herein.

66. As set forth above, Buyer claims an ownership interest in the Property that 1s
adverse lo Nationstar,

67, Any sale or transfer of the Property, prior to a judicial determination concerning
the respective rights and interests of the parties to the case, may be rendered invalid if
Nationstar’s Deed of Trust still encumbered the Property in first position and was not

extinguished by the HOA Sale.
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68. Nationstar has a reasonable probability of success on the merits of the complaint,
for which compensatory damages will not compensate Nationstar for the irreparable harm of the
loss of title to a bona fide purchaser or loss of the first position priority status secured by the
Property.

69.  Nationstar has no adequate remedy at law due to the uniqueness of the Property
involved in the case.

70.  Nationstar is entitled to a preliminary and permanent injunction prohibiting
Buyer, its successors, assigns, and agents from conducting a sale, transfer or encumbrance of the
Property if it is claimed to be superior to Nationstar’s Deed of Trust or not subject to that Deed
ol Trust.

71.  Nationstar is entitled to a preliminary injunction requiring Buyer 1o pay all taxes,
insurance and homeowner’s association dues during the pendency of this action.

72.  Nationstar is entitled to a preliminary injunction requiring Buyer to segregate and
deposit all rents with the Court or a Court-approved trust account over which Buyer has no
control dunng the pendency of this action.

73.  Nationstar has been required to retain counsel to prosecute this action and is

cntitled to recover reasonable attorney’s fees to prosecute this action.

THIRD CAUSE OF ACTION

(Wrongful Foreclosure versus the HOA and fictitious Defendants)

74.  Nationstar incorporates by reference the allegations of all previous paragraphs, as
if fully set forth herein.

75.  Upon information and belief, the HOA, the IHOA Trustee and all fictitious
Delfendants did not comply with all mailing and noticing requirements stated in NRS 116.31162
through NRS 116.31168. |

76. The HOA, the HOA Trustee and all fictitious Defendants failed to provide notice
pursuant to the CC&Rs.

77. Because the HOA Sale was wrongfully conducted and violated applicable law, the

Court should set it aside to the extent that it purports to have extinguished Nationstar’s first Deed
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ol Trust and delivered [ree and clear title to the Property to Buyer,

78. Because the HOA Sale was not commercially reasonable, it was invalid, wrongful
and should be set aside.

79.  Because the HOA, HOA Trustee and fictitious Defendants did not give
Nationstar, or its agents, servicers or predecessors in interest, the proper, adequate notice and the
opportunity to cure the deficiency or default in the payment of the HOA's assessments required
by Nevada statutes, the CC&R’s and due process, the HOA Sale was wrongfully conducted and
should be set aside.

80.  Asa proximate result of HOA, HOA Trustee and lictitious Defendants” wrongful
foreclosure of the Property by the HOA Sale, as more particularly set forth above and in the
Factual Background, Nationstar has suffered general and special damages in an amount not
presently known. Nationstar will seek leave of court to assert said amounts when they are
determined.

81.  Ifitis determined that Nationstar’s Deed of Trust has been extinguished by the
HOA Sale, as a proximate resuit of HOA, HOA Trustec and fictitious Defendants™ wrongful
foreclosure of the Property by the HOA Sale, Nationstar has sulfered special damages in the
amount equal to the fair market value of the Property or the unpaid balance of the Guillory [oan,
plus interest, at the time of the HOA Sale, whichever is greater, in an amount not presently
known. Nationstar will seek leave of court to assert said amounts when they are determined.

82.  Nationstar has been required to retain counsel to prosecute this action and is

entitled to recover reasonable attorney’s fees to prosecute this action.

PRAYER

Wheretore, Nationstar prays for judgment against the Counter-Defendants, jointly and
severally, as follows:
I. For a declaration and determination that Nationstar’s interest is secured against
the Property, and that Nationstar’s first Deed of Trust was not extinguished by the
HQA Sale;

2, For a declaration and determination that Nationstar’s interest is superior to the

AA000363

Page 16 0of 19




2

L

3
i~
K

)

interest of Buyer, and all other fictitious Defendants;

For a declaration and determination that the HOA Sale was invalid 1o the extent it
purports to convey the Property [tee and clear to Buyer;

In the alternative, for a declaration and determination that the HOA Sale was
invalid and conveyed no legitimate interest to Buyer;

For a preliminary and permanent injunction that Buyer, its successors, assigns,
and agents are prohibited from conducting a sale or transfer of the Property if it is
claimed ta be superior to Nationstar’s Deed of Trust or not subject to that Deed of
Trust;

For a preliminary injunction that Buyer, its successors, assigns, and agents pay all
taxes, insurance and homeowner’s association dues during the pendency of this
action;

For a preliminary injunction that Buyer, its successors, assigns, and agents be
required to segregate and deposit all rents with the Court or a Court-approved
trust account over which Buyer has no control during the pendency of this action;
It is determined that Nattonstar’s Deed of Trust has been extinguished by the
HOA Sale, for special damages in the amount of the fair market value of the
Property or the unpaid balance of the Guillory Loan and Deed of Trust, at the time|
of the HOA Sale, whichever is greater;

For general and special damages in excess of $10,000.00;
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10, For attomey’s fees;
11, For costs of incurred herein, including post-judgment costs; and

12. For any and all further relief deemed appropriate by this Court.

DATED this /7 A1y of March, 2015,

WRIGHT, FINLAY @‘LP

Dana Jondthon Nitz, Esq. (SBN 50)
Chelsea A. Crowton, Esq. (SBN 11547)

7785 W. Sahara Ave., Suite 200
Las Vegas, NV, 89117

Tel: (702) 475-7964 Fax: (702) 946-1345

dnitz@wrightlegal. nef
cerowion(@wrightlegal.net

Attorneys for Defendant, Nationstar Morigage, LLC
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AFFIRMATION

Pursuant to NRS 239B.030
The undersigned does hereby affirm that the preceding DEFENDANT
NATIONSTAR’S ANSWER TO PLAINTIFF’S COMPLAINT AND COUNTERCLAIM

filed in Case No. A-13-689240-C does not contain the social securily number of any person.

DATED this {3,/ day of March, 2015

WRIGHT, FINLA\J’/‘_ZA?’

Dana Jorfathon Nitz, Esq. (SBX50)

Chelsea A. Crowton, Esq. (SBN 11547)

7785 W, Sahara Ave., Suite 200

Las Vegas, NV, 89117

(702) 475-7964; Fax: (702) 946-1345
dnit=@wrightlegal. net

ccrowton(@wrightlegal net

Aitorneys for Defendant, Nationstar Mortgage, LLC

CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that I am an employee of WRIGHT, FINLAY & ZAK,
LLP, and that on this D day of March, 2015, 1 did cause a true copy of NATIONSTAR’S
ANSWER TO THE COMPLAINT AND COUNTERCLAIM to be e-filed and e-served

through the Eighth Judicial District EFP system pursuant to NEFR 9.
Law Offices of Michael F. Bahn, Esq.

Name Email
Eserve Contact officei@bohnlawfirm.com
Micheel F Bohn I=sq mbohnd@bohnlawiirm.com

The Cooper Casite Law Firm. LLP

Name Email

Jason Peck, Esq. jasanpeck{iccfirm.com

6./%{

An Employee of WRIGHT, FINLAY & ZAK, LLP

AA000366

Page 19 of 19




Exhibit 1

Exhibit 1

Exhibit 1

AA000367
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125-0803582

APN: 163-18-3F1-015 Fee_ 519'33 an. si'ﬁ47 3g
Affx R P.T.T.: $1,647.30 , '
Bscrow NO.: 07-01-6578DH NIC Fes: $0.09
WHEN RECORDED MAIL DEED 81/ -
AND TAX STATEMENTS TO: ng?éﬂzﬁ‘; " 13.38:50
Monique Guiliory
e Reuestr

e OREAT ANERICAN TITLE

mﬂ_@@%ﬁ&_’ Debbie Conway XiC

{lark County Recorder  Pos: 8
GRANT, BARGIN, SALE DEED

THIS INDENTURE WITNESSETH: That Bakers Fmaacial Power Group L1.C, A Limited Linbility

For valusble considerntion, receipt of which is bereby ecknowkdged, kereby Grant, Bergain, Selt and
Convey to Mmique Guillory, A Single Woman

Al thal real property sitasted in the County of Clark, S@te of Nevada, bounded and described s foliows:
SEE EXHIBIT "A™

SUBJECT TQ: 1. Taxes for the current fiscal year.
2. Rights of way, rescrvations, restrictions, easements and canditions of recond.

CLARK,NV Page ! of 8 Printed on 12/19/2014 $099PA%3M

Document: DED 2007.0125.3582
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Topether with all an singular the tensments, heyeditaments and appurtenances thereunio belonging or in
By Wise Apperisining.
Witness my/our band(s) this_ & & day of Jar “0‘(‘_{’ 2007

Bekers Finznclal Power Gronp, LLC

By: Justin #&mt

STATE OF NEVADA
COUNTY OF CLARK

NOTARY PLIBLIC
=TATE OF NFVADA

ennb e SE Ik
LATHE #GLDEN

<o 09

on Nonnaiy 27,2001 persanally appessed before me, 5 Notary Public, Justin Baket, personally
known (or proven) 1o me $o be the persoo(s) whose name(s) in/ore subscribed o the within Insument and

who aclknowledged thst he/shethey exceuled the Instnenent.

Notary Public

CLARK.,NV Page 2 of 8 Printed on 12/19/2014 A0DA0BAM

Document: DED 2007.0125.3582
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EXHIBIT "A"

PARCEL ONE (1}

Lot Seventy (70) in Biock Dae (1) of CONQUISTADOR/TOMPKINS-UNIT 2, as shownp
by map thereef on file in Bokk 93 of Plats, Page 1, to the Office of the Conoty Recorder of
Ciark County, Nevadn.

PARCEL TWO (2):

A nexn exchisive ezsement for inprems, egress aod Poblic Htility Purposes op, over and
Across the Privste Streets on the Mpp Refereneed Hercinabove, which eosement is

Appurienant to parcel one (1).

CLARI{, NV Page 3 of 8 Printed on 12/19/2014 5AN083404
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APN: 163-19-311-015

Affix RP.T.T.: 51,647.30

Escrow NO.: 07-81-6578DH
'WHEN RECORDED MATE DEED

AND TAX STATEMENTS TO:

Momque Guillory

4641 Viareggio Caurt

Las Veps, NV 89147

GRANT, BARGIN, SALE DEED

THIS INDENTURE WITNESSETH: That Bakers Financial Power Group LLC, A Limited Lisbility

For valeble consideration, receipt of which is hereby ackoowledged, hereby Grant, Bargein, Sell and
Convey to Monique Guillory, A Single Waman

All that real property simsted in the County of Clark, State of Nevada, bounded and described 25 follows:

SEE EXHIBIT "A"

SUBJECT TO: i. Taxes for the current fiscal year.
2. Rights of way, reservations, restnetions, easements and conditions of record.

Station 1d :XKQQ

Page 4 of 8 Printed on 12/19/2014 5ANQ083 M
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Topether with all an singufar the tenements, hereditaments and sppurtenances thereunto belonging or in
anywise apperiaining.
Witness my/our hand(s) this 2 2 day of \)Gj\ ol \j' _, 2007

Bakers Financial Power Group, LLC

oy,

By: Justin Bakér, President

St "U‘ R‘{ PHBUC
AN f 2F MEVADA

STATE OF NEVADA it e Af ek
COUNTY OF CLARK N 1|h:' O DEMN
e _mg

"5

~ On \S(}“Uﬂﬁ—l 27 )Zdﬂ personally appeared before me, a Notary Public, Justin Baker, personally
known {(or prcwcn) to me to be the person(s) whose name(s} is/are subscribed to the within instrement and
who acknowledged that he/she/they executed the instrument.

Notary Public

CLARI{,NV Page 5 of 8 Printed on 12/19/2014 $69%%A%M
Document: DED 2007.0125.3582
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EXHIBIT "A"

PARCEL ONE (1):

Lot Seventy (70) in Block One (1) of CONQUISTADOR/TOMPXINS-UNIT Z, as shown
Dy map thereof on file in Bokk 93 of Plats, Page 1, in the Office of the County Recorder of
Clark County, Nevada,

PARCEL TWO (2):

A non exclusive ensement for ingress, egress apnd Public Utility Purposes on, over and
Across ihe Private Siteets on the Map Referenced Hereinabove, which easement is

Appurienant to parcel one (1}.

CLARK,NV Page 6 of 8 Printed on 12/19/2014 %83 AM
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CLARK.NV

Comment:
STATE OF NEVADA
DECLARATION OF VALUE
1. Aasessar Parcel Numbesfs): For recorders opidonal nse only
&) 163-)5-311-01% DoconmentInstrumeniy:
B) Dook Page:
€) _ Date of Recording:
0 Notes:
> Type of Property yd
B} [T} Vacant Lend b) [} Yingle Fam Res,
©} [J Condo/Twnhsz d} ] 24 Plex
¢} [] Apt Blda ) [ Comud/lndi
g [ Apricnlnaat b) [ Mebik Home
3. Tolal ValueSales Price af Proparty $323,000.00
Deed in Lizu of Foreckesur Only { valee of property) 5
Tanufer tax velue $323,000.00
Real Property Traunsfey Tax Duae: ) Xi,64730

4, IfExsamption Clalmed
b) Trapsfer Tox Exemption per NRS 375,09, Section
b} Explaim Reason for Bxemoption:

5. Partial Interesi: Perecniape belog transferred: %

The undersigned declarse and acknowledgas, under peneity of perjury, pursuant to NRS.375.060 and
NRS 175.110, hat 1he informntion pmyvided is correct 10 the best of theyr information and bebief, and can
be supported by documentation if called upon to subswmptiate the information provided herein.
Furthermare, the disallowence afyany claimed exemption, or other determination of ndditiona] tex due,
i of 10% Af the mx due plus interest at % per mosth. Pursaant to NRS 375.030,
Eafl ¥ 10 and severally lishle for any adgiticnn] pmount awved,

Caparity %@“_Qr’

Print Bakets Finaneial Power Group, LLC Print Mpnique Guillory

Name: Nime:
Addreas: 464) Viareggio Count Addresy: 48641 Viareggio Court
Ciry: Las Vepas NV (9147 City: Las Vepna, NV 80147
COMPANY/PERSON REQUESTING RECORDING (required il not seller o bayar)
Greot American Titke

3137 E. Warm Springs, Suite 200
Las Vegas NV, 89120

Excrow No  07-01-6578DH (AS A PUBLIC RECORD THIS FORM MAY BE RECORDED)

Station 1d :XKQQ

Page 7 of 8 Printed on 12/19/2014 $0999%8 &AM
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STATE GF NEVADA
DECLARATION OF VALUE
1. Assessor Parcel Number(s): For recorders optional use oaly
z) 163-19-311-NS Document/Instramentd:
b) Book Fage:
c) 5—— Date of Recording:
d) Notes:
2. Type of Property
8} [} Vacapt Land b},EI Single Fam. Res.
c) [C] Condo/Twnhse d) [] 24 Plex
¢} [.] Apt. Bidg ) ] CommVIndl
g) [] Apriculturel h) [} Meobite Home
3.  Total Vehie/Sales Price of Property $323,000.00
. Deed in Lien of Foreclosure Only { value of properry) 3
Trms{er tax velue §£323,000.00
Real Property Trensfer Tax Due: 21,64730
4. HExemption Claimed
a} Transfer Tax Exemption per NRS 375,090, Secbon
b} Explain Reacon for Exemuption:
5. Partal Interest: Percentnge belng transferred: %
The undersigned declares and acknowledges, under penalty of perjury, pursuant to NRS.375.060 and
NRS 375.110, that the oformation provided is correct to the best of their information and belief, and can
be supported by documentation if cailed upon to substantiste the imformation provided berein.
Farthermore, the disallowance ofany claimed exemption, or otber determination of additional tax due,
mey result in g penglty of the tex due plus interest at 1% per month. Pursuant to NRS 375.030,
the Buyer Sellgh shall y and severally liable for any additional zmount owed.
c
Signature Capacity oelile
Signature [Zi LS Capacity /3"}’6"”['
# [
SELLER (GRANTOR) INFORMATION (REQUIRED) BUYER (GRANTEE) INFORMATION (REQUIRED)
Prnt Bakers Financial Power Group, LLC Primt Momique Guillary
Name: Name:
Address: 4641 Viareggio Court Address: 45641 Viaregmo Coust
Cion Las Vegas NV B9147 City: Las Vegas, NV 82147
COMPANY/PERSON REQUESTING RECORDING (requared if not seller or buyer)
Great Amencan Title
3137 E. Warm Springs, Suite 200
Las Vegas NV, 89120
Estrow No  07-031-6578DH (AS A PUBLIC RECORD THIS FORM MAY BE RECORDED) ,)/
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PReT MAGNUS FINANCIAL CORPORATION 0172512087 13:30:59
503 N. WILMOT ;2?:22&335
: g ;
TUCSON, AZ 85711 A
Prepared By: o

Debbie Conuay

FIRST MAGNUS FINANCIAL CORPORATION
Clark County Recorder

603 N. WILMOT
TUCSON, AZ B5711

e g -
FIRST MAGNUS F]N;Egm.,CORPURATFUN (’#
Mﬁpmﬁ: Above This Line For Recording Data] —*

DEED OF TRUST

Pys:

MIN 10Q039250407B822414

LOAN NO.: 5040782241
MERS Phone: 1-88B-679-6377

ESCROW NO.: O7-01-6578BDH

DEFINITIONS
Words used in multiple seciions of this document are defined below and other words are delined in
Sections 3, 11, 13, 18, 20 and 21. Certain rules regarding the usage of words used in {his docnment are
also provided Int Section 16.
{A) *Security Instrument® means this document, which is dated
togedher with all Riders 1o this document.
8[3& "Barrower” is

NIQUE GUILLORY, A SINGLE WOMAN

JANUARY 17, 2007

Barrower is the tustor under this Security Instrument,

C)"Lender” is
RST MAGNUS FINANCIAL CORPORATION, AN ARIZONA CORPDRATION

Lender is a CORPORATION . -
organized and existing under the Jaws of ARIZONA .
Inﬂd-ﬁéj

Form 3029 1/01
LENDER SUPFORT S5YSTEMS INC. MERSGANV.NEW (04/06)

NEVADA-Single Family-Fannie Mae/Freddie Mac UNIFORM INSTRUMENT
WITH MERS
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Lender's address is
603 North Wilimnot Read, Tucson, AZ BS711
(D) *Trustee” is
GREAT AMERICAN TITLE -
(E) *"MERS" js Mbrigape Electronlc Registration Systems, Inc. MERS is a separate corporation that is
acting solely as a2 nominee for Lender and Lender's successars and assigns. MERS is thc beneficiary
under this Security Instrument. MERS Is organlzed and existing under the laws of Delaware, and bas an
address and telephone number of P.O. Box 2026, Flinl, MI 48501-2026, tel. (888} 679-MERS.
(F) "Note* means the gromissory note sipned by Borrgwer ang dated JANUARY 17, 2007
The Naote states that Borrower owes Lender
TWOQ HUNDRED FIFTY EIGHT THOUSAND FOUR HUNDRED AND NO/TOO X X X X X X X X X

Dotlars
(U.5. 8 25B.400.00 ) plus interest. Borrower has promised 10 pay tils debt in regular Periodic
Paymenis and {o pay the debt in full not later than FEBRUARY 01, 2037 .
(G) "Property” means the property Uit {s described below under the heading “Transfer of Rights in the
Pro "
(H)pfll:lyoan' means the debt evidenced by the Note, plus inlerest. any prepayment charges and late charges
due under the Note, and all sums due urder this Security Instrument, plas interest.
(D) "Riders® means all Riders 1p this Securily Instrument that are execuled by Borrower. The following
Riders are to be execuled by Borrower {check box as applicable]:

[XX) Adjustable Rate Rider | Condomininm Rider (3 1-4 Family Rider

[_] Graduated Payment Rides Planned Unit Development Rider [_] Biweekly Paymemt Rider
[ 18alioon Rider I Rote Improvement Rider [ ] Second Home Rider
XX Cther (s} Ispecify] INTEREST-ONLY ADDENDUM TO ADJUSTABLE RATE RIDER

ADDENDUM TO ADJUSTABLE RATE RIDER

(I) "Applicable Law™ means all conirolling applicable federal, state and local statutes, regulaions,
ordisances and administrative mules and orders {thal have the effect of law) as well as all applicable final,
non-appealable judicial opinions.

(K) "Commuaity Association Dues, Fees, and Assessments® means all ducs, fees, assessments and other
charges that are imposed nn Borrower or the Property by a2 condominium associstion, homeowners
assuciation or similar organizalion.

(L) "Blectronic Funds Transfer” means any fransfer of funds, other than a transaction originated by
check, draft, or similar paper instrumenl, which &5 [nitfated through an elecironic lerminal, telephonic
instrument, computer, or magnetlc {ape so as to order, instract, or authgrize a financlal Institution lo deblt
or credit an account, Such term inciudes, but Is nol limited to, point-of-sale transfers, automated leller
machine transactions, trensfers initiated by telephone, wire wransfers, and automated clearinghouse
transfors.

{¢) "Escrow [tems” means those items that are described in Section 3.

() "Miscelianeous Procesds™ means any compensalion, setilement, award of damages. or proceeds paid
Ly any third parly (other than insarance proceeds paid under the coverages described in Section ) fos: (D)
damage to, or destruction of, the Property; (i} condemnation or other tohing of all or any part of the
Property; (iii) conveyance in lieu of condemnation; or (iv) misrepresentations of, or omissions as to, the
value and/or condition of the Property.

(O) *Mortgage Insurance™ means insurance profecting Lender against the nonpaymens of, or default on.
the Loan.

(P) "Periodic Payment™ means the regularly scheduled amount due for (i) prinGpal and interest under the
Note, plas (if) any amsunts under Section 3 of this Security Instrument.

e V1(1.
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(Q) "RESPA" means the Real Estate Seitlement Procedures Act (12 1J.5.C. Section 2601 et seq.) and s
implemenling regulation, Regulation X {24 C.F.R. Part 3500). as ihey might be amended from time to
tlme, or any addiiiunal or successor Jegislalion or regulation thal governs the same subject maiter. As used
in this Security Instrument, "RESPA” refers ta all requirements and restrictions 1hat are imposed In regard
ta a "federally related mortgage loan” even if the Loan does not gualify as 2 “federally related morigage
loan” under RESPA.

(R) "Successar in Interest of Borrower® means any party that has jaken fitle 1o the Properly, whether or
not (hat party has assumed Borrower's obligations under the Note and/or this Security Instrumenl.

TRANSFER OF RIGHTS IN THE PROPERTY

The heneficiary of this Security Instrument is MERS (solely as pominee for Lender and Lender's
successors aml assigns) and the successors and assigns of MERS. This Security Insirument secures to
Lender: (i} the repayment of the Loan, and all renewaks, extensions gnd medifications of the Note; and (i)
the performance of Borrower's covenants and agreements under this Security Jastrimend and the Note. For
this purpose, Borrower irrevocably grants and conveys 1o Truslee, in trust, with power of sale, the

foliowing described property located in the COUNTY [Type of Recording Jusisdiction]
of CLARK [Name of Recording Jucisdiction}:

LEGAL GESCRIPTION ATTACHED HERETD AND MADE PART HEREQF ... AND BEING MORE
PARTICULARLY DESCRIBED IN EXHIBIT "A" ATTACHED HERETC AND MADE A PART HEREOF.

Parcel ID Numbes: 163-19-311-015 which currently has the address of
4641 VIAREGGIO COURT [Street]
LAS VEGAS [City], Nevada 89147 [2ip Code]

{"Property Address"):

TOGETHER WITH all the improvemenis now or hereafter erected on the properiy. and all
casements, apparienances, and fixtures now or hereafter a pant of the property. All replacements and
additions shall also be covered by thls Security Instrument. All of the foregoing is referred to in this
Security Instrument as the "Property.” Borrower understands and agrees that MERS haolds only legal title
to the inlerests granted by Borrower in this Security Ynstrument, bat, if necessary lo comply with law or
custom, MERS (as nominee for Lender and Lender’s successors and assigns) has the right: to exercise any
or all of those interesis, including. but not limited to, the ripht (o foreciose ard sell the Propenty; and to
take any action required of Lender including., but not limited to, relessing and canceling this Security
Isstrument.

BORROWER COVENANTS that Borrower is lawfully seiscd of the estzle hereby conveyed and has
the right to grant and convey the Property and that the Propeny Is unencumbered, except for encumbrances

w1
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of record. Borrower warranis and will defend generally (be title to be Property against all claims and
demands, subject 10 any encumbrances of record.

THIS SECURITY INSTRUMENT combines uniform covenants for mational use and non-uniform
covenaats with Bmited variations by Jurisdictlon to constitute a uniform security Instrument covering real

roperiy.
prep SI{IIFORM COVENANTS. Borrower and Lender covenant and agree as  follows:

1. Payment of Principsl, Inlerest, Escrow lems, Prepayment Charges, and Late Charges.
Borrower sirall pay when due the principal of, and interest on, the debt evidenced by the Noele and any
prepayment clrarges and Jate charges due under the Note. Borrower shall also pay funds for Escrow ltems
pursuant (¢ Secilon 3. Payments due under the Note and this Security Instrument shalt be made In U.S,
currency. However, il any check or other instrument recelved by Lender as payroent under the Note or this
Sceurity Instrument is returned 1o Leader unpaid, Lender may require thal any or all subsequent payments
due under the Note and this Security Jastmment be made in ome or more of the fnllnwing arms, as
selected by Lender: (a) cash; {b) money order; (c) cerffied check, bank check, wreasures's chech or
cashier's check, provided any such check is dawn upon an instilufion whose deposits are Insured by a
federal agency, instrumentaiity, or entity; or (d} Electronic Funds Trapsfer.

Payments arc deemed received by Lender when received at the location desigaaled in the Nate or at
such other location as may be designated by Lender in accordance with the notfce provisions in Seclion 15.
Lender may return any payment or pariizl payment If the paymeni or pariisl payments are insufficient io
bring ihe Loan current. Lender may accept any payment or partiat pa]):mem InsufYicient to bring the Loan
current, without watver of any fights hercunder or prejudice to ils rights to refuse such payment or partial
paymenls in the future, but Lender is not ub]jgaled to apply such payments at the time such payments are
eccepied. I each Perfodic Paymeni is applied as of its scheduled due daie, then Lender need not pay
Interest on unagplied funds. Lender may hold such unapplied funds unti} Borrower makes payment to bring
the Loan current. If Borrower does nol do so within a reasonzble period of time, Lender shall either apply
such funds or return then to Borrower. IF not applied earlier. such fupds will be applied to the outstanding
principal balance under the Note immediazeg prior 1o foreclosure. No offset or claim which Borrower
might have now ur in the future against Lender skali relieve Borrower from makinp payments due uader
the Note and this Security Instrument or performing the covenants and agreements secured by this Security
Instrusment.

2. Application of Payments or Procecds. Except as otherwise described in dhis Section 2, ali
payments accepted and applied by Lender shall be applied in the following order of priority: (a) interest
due under the Nate: (b) principal due under the Note; {c) amounts due under Section 3, Such paymenls
shall be applied to each Igen ic Paymen! in the order in which it became due. Any remainiog amounts
shall be applied first 1o late charges. second 10 any other amounts due under this Security Instrument, and
then 1o reduce \he principal balance of the Note,

I Lender receives 2 payment from Borrower for a delinquent Periodic Payment which incindes a
suflicient amount to pay any late charge due, the payment may be applied to the delinquent payment and
the late cbarge. If more than one Periodic Payment s owistanding, Lender may apply any paymenl received
from Borrower to the repayment of the Perlodic Payments if, and to the exient that, each paymenl can ke
pald In full. To the extent that any excess exisls afler the payment is applied to the full payment of one or
more Perlodic Payments. such cxcess may be applied to any [ate charges due. Volunlary prepaymenis shall
be applied first to any prepayment charges and then as described io the Note.

Any application of payments, insurance proceeds, or Miscellaneous Proceeds to principal due under
the Note shall not extend or postpooe lhe due date, or change the amoant, of the Periedic Payments.

3. Funds for Escrow Items. Bormower shall pay to Lender on the day Periodic Payments are due
under the Note, unti} the Nete is paid in full, 3 sum (the "Funds”) to provide for payment of amounts due
for: (a) taxes and assessments and other items which can attain priority over this Security Instrument as a
lien or encumbrance on the Property; (b} leasehold paymeats or ground rents on (he Property, if any; (c)
premiums for any and all insurance required by Lender under Secticn 5; and (d} Morigage Insurance
premiums, If any. or any sums payable by Borrower 10 Lender in licu of the payment of Mongage
Jnsusance premiums in accordance with the provisions of Section 10. These {tems are called "Escrow
Item:s.™ At origination or al any time during the term of the Loan. Lender may require that Community
Association Dues, Fees, and Assessments, if any, be escrowed by Borsower, and such dues, fees and
assessments shall be an Escrow Item. Berrawer shall promptly Farnish to Lender all notlces of amounts to
be pald under this Sectivn. Borrower shall pay Lender the Funds for Escrow llems unless Lender waives
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Borrower's obligatiop to pay the Funds for any or all Esccow Items. Lender may waive Borrower's
obligation io pay to Lender Funds for any or all Escrow llems at any time. Any such waiver may only be
in writing. In the event of such walver, Barrower shall pay directly, when and where ‘rayabte. ihe amounts
due for any Escrow ltems for which payment of Funds has been waived by Lender and, if Lender requires,
shall furnish to Lender recelpts evidencing such payment wilhin such dme period as Lender may require.

Borrower’s obligation (0 make such paymenis la provide recelpts shall for all pusposes be deemed 1o
he a covenant and agreement conlained In this Security Instrument, as the phrase "covenant and agreement”
is used in Sectlan 9. I Burrower is obligated to pay Escow ltems directly, purspant to a waiver, and
Borrower fails to pay the amount due for an Escrow ltem, Lender may exercise its rights under Section 9
and pay such amoun! and Borrower shall then be ubligated under Section 8 (v repay to Lender any such
amount. Lender may revoke the waiver 25 to any or all Escrow ltems at aay time hy a netice given in
accordance wilb Seclion 15 and, upon such revecalien, Borrower shall pay 1o Lender all Funds, and in

such amounts, that are then required under this Sectlon 3.
Lender may, at any dme, collect and hold Funds in an amount (a) sufficient to permil Lender ta apply

the Funds at the time specified under RESPA. and (b) nol to exceed the maximum amount a lender can
require under RESPA. Lender shail estimate the amount of Funds due on the basis of currest daiz and
reasonable estimates of expenditures of future Escrow Items or aotherwise in accordance with Applicable

Law.
The Funds shall be held in an institution whose deposits are insured by a federal agency,

instrument(ajity, or entity {including Lerder, if Lender is an Institution whose deposits are se insared} or in
any Federal Home £.gan Bank, Lender shall apply the Funds 1o pay the Escrow Items no later than the Gime
specified under RESPA. Lender slall not charge Borrower for holding and applying the Funds, annually
analyzing the escrow account, or verfying the Escrow liems, unless Lender pays Borrower interest on the
Funds and Applicable Law permiis Lender 1o make such a charge. Unless an agreement is made in writing
or Applicable Law requires interest to be pald on the Funds, Lender shall noi be required (o pay Borrower
any ioterest or earnings on the Funds, Borrower and Lender can agree in writing, however. that inlerest
shall be pald on the Funds. Lender shall pive to Borrower, withewt charge, an annual accounting of the

Funds as required by RESPA.
If there Is a surplus of Funds held in escoow, as defined under RESPA, Legder shall account to

Borrower for the excess funds in accordance with RESPA. If there is a shortage of Funds held in escrow,
as defined under RESPA, Lender sball noiify Borrower as required by RESPA, and Borrower shall pay to
Lender the nmount necessary to make up the shortage in acrordance wilh RESPA, bul in no more than 12
monthly payments. If there is a deficiency of Funds held in escrow. as defined under RESPA, Lender shalt
notify Borrower as reguired by RESPA, and Borrower shall pay to Lender the amount secessary to make
up the deficiency in accordance with RESPA, but Iz no mere thas Y2 monthly paymeats.

Upon payment {n full of all sums secured by this Securily Instrument, Lender shall promptly refund
to Borrower any Funds beld by Lender.

4. Charges; Liens. Borrower shall pay all taxes, assessments, charges, fines. and impaositions
attributable to the Praperty which can auain priority over this Security Instrument, leasehold payments or
gronad reats on the Property, if any, and Community Association Dues, Fees, and Assessmenls, if any. To
the extent that these items are Escrow [tems, Borrower shall pay them in the manner provided in Section 3.

Borrower shall promptly discharge any lien which has priority over this Security Instrument unless
Borrower: (a) agrees in wriliag to the paymenl of Ihe obl{gation secured by the lien in a manner acceptabie
{0 Lender, but only so long as Borrower is performing such agreement; (b) contests the lien in good faith
by, or defends against enforcement of the llen in. legal proceedings which in Lender's opinion operaie to
prevent ihe enforcement of the lien while those proceedings are pending, but only until such proceedings
are concluded; or () secures from the holder of the lien an agreement satisfactory 10 Lender subordinaling
the Hien to this Security Instrument. If Lender determines that any part of he Property is subject to a lien
which can autaln priority over this Security Instrumeoi, Lender may give Borrower a notice identifying the

w1161

V-EA(NV) (0510) Page 5 of 15 Form 3029 1/0]

Station I1d :XKQQ

Page 5 of 27 Printed on 12/19/2014 ﬁé?%%ngM

Document: DOT 2007.0125 3583



Branch :FLV, User :CON2 Comment:

CLARK,NV

llen. Within 10 days of the date pn which that notice is given, Borrower shall salisly the lien or take one or
more of the actions set forth ahove In this Section 4.

Lender may require Borower to pay a one-llme charge for a real estale tax verification and/or
reporting service used by Lender in connection wiih this Loan.

5. Property Insursnce. Borrower shall keep the improvements now existing or hereafter erecied on
the Property Insured against Joss by fire, hazards inclnded within the term “extended coverage,” and any
other hazards including, ot not kimiled 1o, earthuakes and fleods, for which Lender requires insarance.
This insurance shall he maintained in the amounss (including deductible levels) and for the periods that
Lender requires. What Lender requires pursuani to the preceding sentences can change during (he teqn of
the Loan. The insurance carrier providing the insurance shalt he chosen hy Borrower subject to Lender's
righl to disapprove Borrower's choice, which right shall not be exercised unreasonably. Lender may
require Borrower to pay, in connection with this Loan, either: {3) a one-ime charge for {lood zone
delermination, certificallen and tracking services: or {b) 2 one-tlme charge for flood zone determinatico
and certificaton services and subsequent charges each time remappings or simillar changes occar which
reasonably might affect such determination or certification, Borrower shall also be responsible for the
payment of any fees bmposed by the Federal Emergency Management Agency in connection with the
review of any flood zone detenmination resulling from an objection by Borrower.

I Borrower [ails to maistain any of the coverages described above. Lender may obtain insurance
coverage, at Lender's option and Borrower's expense, Lender is under oo obligalion to purchase any
pacticular type or amount of coverage. Therefore, such coverage shall cover Lender, but might or migh
pat protect Borrower, Borrower's equity in the Properdy, or the contents of the Property, against any risk,
hazard or liability and might provide greater or lesser coverage than was previously in effect. Borrower
acknowledges that the cost of the insurance coverage sa obtained might sipniflcantly exceed the cost of
insurance that Borrower could have obfained. Any amounts dishursed by Lender under this Section 5 shali
became additional debt of Borrower secured by this Security Instrtument. These amounis shall hear Interest
al the Nete rate from the date of disbursement and shall be payable, with such interest, vpon notice from
Lender 1o Borrower requesling payinent,

All insurance policies required by Lender and senewals of such policies shail be subject 10 Lender's
dght v disapprove such pelides, shall include a siandard morigage clause, and shall name Lender as
morigagee and/or as an addilional loss payee. Lender shall have the right (o hold the policies and renewal
certificales. If Lender requices, Borrower shall prompily give 1o Lender all receipts of paid premiums and
renewal notices. If Borrower obtains any form of Insurance coverage, not etherwise required by Leader,
for danage 10, or destruction of, the Property, sich policy shall include @ standard morgage clause and
shall name Leoder as montgagee and/or as an additional loss payee.

In the event of loss, Borrower shall give promp! nolice lo the insurance carrier and Lender. Lender
may make prool of loss if not made promptly by Borrower. Unless Lender and Bormower otherwise agree
in writing, any insurance proceeds, whether or not the underlying insarance was required by Lender, shall
be applied to restoralion or repair of the Property, if the restoratlon oy repair s economically feasible and
Lender’'s securdly is not iessened . During such repair and resioration pesiod. Lender shall bave the right to
hold such insurance pruceeds uotil Leoder has had an opportunity to laspect such Propenty to ensure the
wark has been compieted to Lender's satisfaction, provided 1hat such imspection shall be undertaken
prompily. Lender may disburse proceeds for the repatrs and resioration In a single payment or in a series
of progress paymenis as the work is compieted. Unless an agreement is made in writing or Applicable Law
requires fnterest to be paid on suck insurance proceeds, Lender shall ool be required 1o pay Borrower any
interest or earnings on such proceeds. Fees For public adjusters, or other third parties, retained by
Borrower shall not be paid out of the insurance proceeds and shall be the sole obligation of Borsuwer. IT
the restoration or repair is ned economically feasible or Lender's security would be lessened, the insurance
proceeds shall be appiied to the sums secured by Ihis Securlty Instrument, whether or not then due, with
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the excess, il any, paid to Borrower. Such insurance proceeds shall be applied in the order provided for in
Section 2.

If Borrower abandons the Propecty. Lender may file, negotiale and scitle any available insurance
claim and related matters. Il Borrower does nod respond within 30 dzys to a notice from Lender that the
insurance carrier has offered 1o settle a clasm, then Lender may negotiate and selile the claim. The 30-day
period will begin when the notice is given. In cither event, or i Lender acquires the Properiy under
Section 22 or otherwise, Borower hereby assigns 1o Lepder {a) Barmrower’s rights o any insurante
proceeds in an amount not lo exceed the amounts unpaid under (he Note or this Security Instrument, and
(b} eny other of Borrower's rights (other than Lhe right fo any rcfund of uneamed premiums paid by
Borrower} under all insurance policles covering the Property. insofar as such rights are applicable fo the
caverage of the Praperty. Lender may use the insurance proceeds elther 1o repair or restore the Progerty or
io pay amounts unpaid under the Note or this Securily Insmumeni, whether or not then due.

6. Occupancy. Borrower shal]l occupy, establish, ard use the Property as Borrower's principal
residence within 60 days after the execution of this Security Instrument and shall continue la occupy the
Property as Borrower's grincipal residence for at least one year afler the dale of occupancy. unless Lender
otherwise agrees in wriling. which consent shall not be unreasonably withheld, or unless exienuaiing
circumstances exist which are beyond Borrower’s conirol.

7. Preservation, Maintenance and Protection of the Property; Inspections. Borrower shall nol
destroy, damage or impair the Property, allow the Property 1o deteriorate or commil wasie on the
Property. Whether or no! Borrower is residing in the Property, Borrower shall maintain the Property in
order to prevent the Property from deterioraling or decreasing in value due to its condition. Unless it is
determined pursuant to Sectior 5 that repair or resteration Is not economically feasible, Borrower shall
prompify repair the Property if damaged io avoid further deterjoration or damage. )f insurance or
condemnation proceeds are paid in copnection with damage to, or the taking of, the Properly, Borrawer
shall be responsible for repairing or resioring the Property only if Lender bas released proceeds for such
purposes. Lender may dishires proceeds for the repalrs and restoration in a single payment or In 2 serjes of
progress paymenls as the work is completed. Il the insurance or condemnation proceeds are ot sufficient
tn repair or restore the Property, Borrower is not relieved ol Borrower's cbligation for the completion of
such repair or restoration

Lender or Uts agent may make reasonable entries upon and inspections of the Property. 1f it has
reasonable canse, Lender may inspect the interior of the improvements on the Property. Lender shall give
Borrower notice at the tme of or prior to such an inlerior inspection sperifying such reasonable cause.

8. Borrower's Loan Applicstion. Bosrower shall be in defaudl if, during the Loan applcation
process, Bormmower or any persons or entllies acting al the direction of Borrower or with Barrower's
koowledge or consent gave materially false, misleading, ar inaccurate informatlon or stalements fo Lender
{or falled to provide Lender with material information) in coaneclion with the Loan. Material
representations include, but are oot Jimited fo, representations concerning Borrower’s occopancy of the
Property as Borrower's principal residence.

9. Protection of Lender's Intercat in the Property and Rights Under this Security Instrument. il
{a} Borrower fails o perform the covemants and agreemenis contained in this Security Instrument, (b} there
is a legal proceeding that might significantly affect Lepdes's intesest in the Property and/or cights under
this Security Instrument {such as a proceeding in bankruptcy, probaie, for coodemmnation or forfeiture, for
enforcement of a lien which may attain priority over this Security Instrumeo! or te enforce laws or
regulations). or {c) Borrower has abandoned the Property. then Lender may do and pay for whatever Is
reasonable or appropriate to prolecy Lender's interest in the Property and rights vnder this Security
Instrument, incleding protecting and/or assessing the value of the Property, and securing and/or repairing
the Properly. Lender's actions can include, hut are not limited (o {a) paying any sums secured by 3 lien
which has priority over this Security Instrument; [b} appearing in cousi: and (¢} paylog reascnable
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attorneys' fees fo protec its interest in the Property and/or rights uader this Security Instrument, including
its secured posilion in a bankruptcy proceeding. Securing the Property includes, but is not limited to,
enlerlng the Property 1o make repairs. change locks. replace or board up doors and windows, drain water
from pipes, eliminate building or ather code violalions or dapgerous conditions, and have otilities turned
on or off. Although Lender may 1zhe action under this Section 5, Lender does not have to do so and is not
under any duty or chligation to do so. I is agreed that Lender incurs no liability for not taking any or alf
actions authorized under ihis Secton 8.

Any amounts disbursed by Lender undec this Section 9 shall become additional debt of Borrower
secured by this Security Instrument. These amounts shalt bear interest ¢ the Note raie from the date of
disbursement and shall be payable, with such interest, opon notice from Lender io Borrower requesiing
payment.

If this Security Instrument is on a leasehold. Borrower shall comply with all the provisions of the
lease. If Borrower acquires fee title fo the Property, the leasehold and (he fec tiMle shall not merge unless
Lender aprees (o the merger in writing.

10. Mortgage Insurance. If Lender required Morgage Insurance as a condition of making the Loas,
Barrower shall pay the premfums required to maintain the Maortgage Insurance in effect. f, for any reason,
the Mortgage Insurance coverage required by Lender ceases 1o be avalloble from the mortgage insurer that
previously provided such insuraace and Borrower was required to make separalely designated payments
toward the premiums for Merigage Insurance, Borrawer shall pay the premiums required to obtain
coverage substantially equivalent to the Morigage Insurance previously in effect, at a cost substantially
equivalent lo the cost to Borrower of the Martgage Insurance praviously in effect, from an alternate
mortgape insures selected by Lender. If substantially equivaleni Morigage Insurance cuverage is not
available, Borrower stall continue to pay to Lender the amount of the separately designated payments that
were due when the insurance coverage ceased to be in effect. Lender will accept, use and relain these
payments as a non-refundshle loss reserve in Hew of Mortgage Insurance. Soch loss reserve shall be
non-refundable, natwithstanding the fact that the Loan is ultimately paid In full, and Lender shall not be
required to pay Borrower any interest or earnings on such loss reserve. Lender can ne longer require loss
reserve payments if Monigage Insurance coverage {in the amount and for the perlcd (hat Lender reqnires)
provided by an imsurer selected by Lender again becomes avaliable, is obtained, and Lendes requires
separately designated payments toward the premlums for Morigage Insurance. If Lender required Mortgage
Insurance as a condition of making the Loan and Borrower was required to make scparately designaled
payments toward the premivms for Mongage Insurance. Borrower shall pay the premiums required io
maintaln Moripage Insurance in effect, o5 lo provide a non-refundable luss reserve, untll Lendes’s
requlrement for Martgage Insurance ends in accordance with any wrillen agreement between Borrower and
Lender providing for such termination er wniil lernination is required by Applicable Law. Nothing in this
Section 10 nffects Borrower's abligation o pay interesi a1 the rate provided in the Note.

Morigage Insurance reimbuarses Lender {or any eniity that purchases the Note) for certain Josses it
may Incur if Borrower does not repay the Loan as agreed. Borrower is not a party to the Morigage

Insurance.
Morigage Insurers evaluate their total risk an alf such lasurance in force from time to time, and may

emer into apreements with other parties that share or modify their risk, or reduce losses. These apreemenls
are on terms and condilions that are satisfactory {o the mortgage insurer and the other party lor parties) jo
these agreements. These agreements may require the morigage insurcr to make payments using any source
of funds that the morigage insurer may bave available (which may include funds obtained from Morigage
Insurance premiums).

As a result of these agreements, Lender. any purchaser of the Nole, anather insurer, any reinsurer,
ary other entity, or any afliliate of any of the fnregoLrL%. may receive (directly or indirectly) amounis that
desive from {or might be characterized as) a portlon of Bormower's payments for Morigage Insurance, in
exchange for sharing or modifying the mortgage insorer’s risk, or reducing losses. If such agreernent
provides that an afliliate of Lender takes a share of (he insurer's risk in exchange for 2 share of the
premiums paid to the insurer. the arrangement is ofien termed “captive reinsurance.” Further:

(2} Any such agreements will not affect the amounts thet Borrower has sgreed to pay for
Maortgage Insurance, or any other terms of the Loan. Such agreements will not incresse the amount
Borrower will owe for Mortgage Insurance, and they will not entitle Borrower te oy refund.

e L4
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(b) Any such egreements will not affect the rights Borrower has - if any - with respect to the
Mortgege Insarance under the Homeowners Protection Act of 1998 or any other Iaw., These rights
may inchide the right to receive oertam disolosures, to request snd obtmin capccliation of the
Mortgege Insurance. to have the Mortgage Insurance terminated automatically, aad/or to receive 8
refund of any Mortgage Insurance premiums that were unearned st the time of such cancellation or
termination.

11. Assignment of Miscellaneous Proceeds; Forfeiture. A Miscellaneons Praceeds are hereby
assigned to and shall be paid to Lender.

If the Property is damaped, such Mlisceflaneous Proceeds shall be applied to restorztion or repair of
the Property, if the restoralion or repair is economically feasible and Lendes’s security is not lessened.
During such repalr and restorstion period, Lender shall have the right to bold such Miscellaneous Proceeds
unlil Lender bas bad an opponunity io Inspect such Property to ensure the work has been completed 1o
Leades's satisfaction, pmvilred ihat such inspection shall be undertaken prosmplly. Lender may pay for the
repairs and restoration in 2 single disbursement or in a series of progress paymenis as the work is
compleled. Unless an agreement is made in writing or Applicable Law requires interest to be paid on such
Miscellancous Precceds, Lender shall not be required to pay Borrower asy inlerest or earnings on such
Miscellaneous Proceeds, I the restoration or repair is rot eronomically feasible or Lendes’s security would
be lessened, the Miscellaneous Proceeds shall be applied to the sums secured by this Security Instroment,
whether or nol then dne, with the excess, if any, paid to Borrower. Such Miscellaneous Proceeds shall be
applied in the order provided for in Section 2,

In the eveot of 2 total taking, destruction, or loss in valee of the Property. the Miscellancous
Praceeds shall he applied to the sums secured by this Security Instrument, whether or not then due, with
the excess, if any, pald to Borrower.

In the event of a partnl rking, destruction, er loss in value of the Property in which the fair market
value of the Property immediately before the partial faking, desiruction, or loss in value is equal to or
greater than the amount of te sums secured by this Security lostmument immediately before the parugl
lzking, destruction, or loss ip value, unless Borrower and Lender otherwise agree in writing, the sums
secured by this Security Instrument shall be reduced by the amount of the Miscellaneous Proceeds
mudtiplied by the following fraction: (a} the total amount of the sums secured immediately before the
parilal taking, destruction, or loss in value divided by (b) the fair market value of the Property immediately
before the partial {aking, destruction, or loss i valne. Any balance shall be paid 1o Borrower.

In the event of a partfal aking, destruction, or Joss in valve of the Propertly in which the fair market
value of the Property imamediately before the pantfal taking. desiruction. or loss in value is less than the
amount of the sums secured immediately hefore the partial taking. destruction, or loss in value, unless
Borrower and Lender otherwise agree in writlng, the Miscellaneous Proceeds shall be applied (o ihe sums
secured by this Security Instrument whether or not the sums are then due.

If the Property Is abandoned by Borrower, or il, after notice by Lender to Borrower that the
Opposing Party (as delined in the next sentence] offers 1o make ap award lo settle a claim for damages,
Borrower fails to respond to Lender within 30 days afier the dale the notice is given, Lender is authacized
to colfect and apply the Miscellaneons Proceeds elther tp restoration or repair of (he Property or Lo the
sutns secured by this Security Instrument, whether or not then due. "Opposing Party” means the third party
that owes Bosrower Miscellaneous Proceeds or the party against whom Borrower has a right of action in
regard to Miscellaneous Proceeds.

Borrower shall be In default if any action or proceeding, whether civil or criminal, Is begun that, in
Lender's judpment, could result in forfeiture of the Propeny or other material impatrment of Lendec's
interest in Lhe Property or rights under this Security Insirument. Borrower can cure such a default and, il
acceleration has occurred, reinsfate as provided In Secion 19, by causing the action or proceeding (o be
dismissed with a ruling that, In Lender's judgment, preciudes fnrfelture of the Property or other material
impairment of Lender’s interest in the Praperty ot rights under this Security Instrument. The Lﬁmceeds of
any award or claim for damages that are aitributabie ia the impairment of Lender's interest in the Property
are hereby assigned and shali be paid to Lender.

All Miscellaneous Procesds Lhat are not applied 1o restoration or repair of the Property shall be
applied in the order provided for in Section 2.
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12. Barrower Not Released; Forbearance By Lender Not a Waiver, Extension of the time for
payment or modification of amortization of the sums secured by this Secarity Instrument granted by Lender
lo Barvrower ar any Sucressor in Interest of Borrower shall not operale to release the Hability of Borrower
or any Successors in Interest of Borrower. Lender shall not be required to commence proceedings against
any Successer in Inferest of Barrower or to refuse to extend time for payment or ptherwise modify
amertization of the sums secured hy this Security Instrument by reason of any demand made by the un'ﬁ-lna]
Borrower or any Successors in [nierest of Borrower, Any forhearance by Lender In exercising any right ar
remedy including, withoul limitalion, Lender’s acceptance of paymems from third persons, eniitics ar
Successprs in laterest of Rerrower or in amownts less than the ameunt then due, shall not be a waiver of or
preclude the exercise of any right or remedy.

13, Joint and Several Liability; Co-signers; Successors and Assigns Bound. Borrower covenanis
and agrees that Berrower's obfigations and lisbitity shall be joint and several. However, any Borrower who
co-signs this Security instrument but does not execute the Note {a "co-signer”): {a) is co-sipning this
Security Instrument only to morigage, gran! and convey the co-signer’s interest in the Property under the
terms of this Security Instrument; (b} is not personally obligated 1o pay the sums secured by this Security
Instrument; and (c) agrees that Lender and any other Borrower can agree 1o extend, modify. forbear or
make any accommodations with regard to the terms of this Security Instrument or the Nole without the
co-signer’s consent.

Subject to the provisions of Section I8, any Swccessor In Interest of Borrower who assumes
Borrower's obligations under this Security Instrument in wriling, and is approved by Lender, shall obiain
alf of Borrower's rights and benelits under ihis Security Instrument. Bormower shall noi be released from
Borrower’s obligations and liability under this Security Instrument unless Lender agrees to such release in
writing. The covenants and agreements of this Securlty Instrument shall bind {except as provided io
Section 20} and benefit the suctessors and assigas of Lender.

14. Loan Cherges. Lender may charge Bomower fees for services performed in connection with
Borrower's defanlt. {or the purpose of flm!ecting Lender's interest in the Property and rights under this
Security Instrument. including, but not limited jo, attormeys’ fees, property inspection and valuation fees.
In regard to any other fees, the absence of express authority in Ibis Security Instrument to charge a specific
{ee 10 Borrower shall not be construed as a prohibition on the charging of such fee. Lender may not charpe
fees that are expressly prohibited by this Securlty Instrument or by Applicable Law.

H the Loan is subject to a faw which sels maximum Joan charpes, and that Jaw is finally interpreted sp
that the fnierest or other loan charges collected or Io be collected in connection with the Loan exceed tbe
permisted limits, then: (3) any such Joan charge shall be redaced by the amount necessary to reduce the
charpe to the permitled limit; and (b} any suwms already collected from Bomrower which exceeded permiited
limits will be refunded (0 Borrower. Lender may choose to make this refund by reducing the principal
owed under the Note or by making a direct payment to Borrower. If a refund reduces principal, the
reduction will be Ireated as a partial prepaymend without any prepayment charge (whether or oot a
prepayment charge is provided Ior under the Note). Borrower's acceptance of any such refund made by
direct paymenl to Borrower will constitute a waiver of any right of action Borrower might have arising oul

of such avercharge.
1S. Notices, All notices given by Borrower or Lender In connection with this Security listrument

must be in wriling. Any nalice to Borrower [n connection with this Security Instrument shall be deesned (o
have been given to Borrower when mailed by first class mail or when actoally delivered to Borrowes's
notice address if sent by other means. Notice to any one Borrower shafl constitute nutice to all Borrowers
unless Applicable Law expressly requires otherwise. The notice address shall be the Property Address
unless Borrower has designated a substitute notice address by notice to Leades. Borrower skall prompily
notify Lender of Barrawer's change of address. If Lender specifies a procedure for reporting Borrower's
change of address, then Borrower shall only report a change of pddress throuph that spectiled procedure.
There may be only one designaied notice address under (his Secarity Instrument at aoy ane time. Any
notice 1o Lender shall be piven by deliveriog ft or by mailing it by first class mail to Lender's address
siated herein unfess Lender has designated another address by notice to Borrower. Asy netce in
connection with this Securily Instrument shall ool be deemed to have been given to Lender unti actually
recelved by Lender. If any nolice required by this Seawity Insirument {8 also required under Applicable
Law, the Applicable Law requirenent will satisfy the correspondlng requlrement uoder this Security

Instrumens.
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16. Governing Law; Soverability; Rules of Construction. This Security Imstrument shall be
governed by federal law and the faw of the jurisdiction in which the Propenty Is located, All rights and
obligations contzined in this Securiz Insirument are sobject 10 any requirements and fimitations of
Applicable Law. Applicable Law might explicitly or implicitly allow the partles lo agree by contract or it
might be silent, but such silence shall not be construed as 2 prohibition egainst apreement by contract. In
the event that any provision er clause of this Serarity Instrument or the Note conflicts with Applicable
Law, such conflict shall not affect other provisions of this Security Instruroent or the Note which can be
given cfiect without the conflicing provision.

As used in this Secwrity Instrument: {a) words of Lhe masculine gender shall nean and include
corresponding neuwter words or werds of the feminine gender; (b) words in the singular shall mean and
include the plural and vice versa; and (¢} the word "may” gives sole discretion without any cbligation le
lake any action.

17. Borrower’s Copy. Borrowes shafl be given one copy of ihe Note and of this Securily Instrument.

18. Trensfer of the Property or & Beneficial Interest in Borrower. As used in this Scciion 18,
“Interest in the Properry”™ menns any tegal or beneficial taterest In the Property, incloding, but not limited
io, these beneficial interesis lransferred in 2 bond for deed, contract for deed, installment sales contract or
escrow agreement, the intent of which is the transfer of title by Borrower al a future date o a parchaser.

If all or any past of the Property or any Interest in the Property is sold or transferved {or if Borrower
is not a natural person and a benefidal imterest in Borrower is soid or transferred) without Lender’s prior
wiitien consenl, Lender may require immediate payment in full of all sums secured by this Security
Instrument. However, this option shall not be exercised by Lender if such exercise is prohibited by
Applicable Law.

If Lender exercises {his option, Lerder shall give Bormower notice of acceleration. The notice shall
provide a period of no! Tess than 30 days from the date the notice is given in accerdance with Section 15
within which Borrower must pay all sums secured by this Security Inslrument. 1If Borrower fails to pay
these sums priar o the expiration of this period, Lender may Invoke asy remedies permitted by this
Security Instoument without Forther notice or demand on Borrower.

19. Borrower's Right to Rreinstate After Acceleration. If Borrower meets cerfaln conditions,
Botrower shall bave the right to lave enforcement of this Sccurity Insirement discontinued al any time
prior to the earliest of: (2) five days before sale of the Property pursuant Jo any power af sale contalned In
this Security Instrument; (b) such other period as Applicble Law might specify [or the termination of
Borrower's fght to reinstate; or (c) entry of a judgment enforcing this Security Instrument. Those
cenditions are that Borrower: (a) pays Lender all sums which then would be due wnder this Securily
Instrument and the Note as if no ecceleration had occarred:; (b) cures any default of any other covenants or
apreements: (c} pays all expenses incurred in enforcing this Security Instrument, including, but not Mmited
lo, reasomable amtorneys’ fees, property inspection and valuation fees, and other fees incusted for the
purpase of protecting Lender's {nterest in the Property and rights under this Security Instrumeni; and (d)

_ 1akes such aclion as Lender may reasonably require 1o assure that Lender’s interest in the Property and

rights under this Security Instrurnenl, and Borrower's obligation 1o pay Lhe sums secured by this Security
Instrument. shall continue unchanped. Lender may require that Borrower pay such reinstatement sums and
expenses io one or more of the following forms. as selected by Lender: (a) cash; (b) mooey order; (c)
certified check, bank check, treasurer's chech ar cashier's check, provided any such check is drewn upon
an institution whose deposits are insured by a federal agency. instrumentality or entity; or (d) Electronic
Fimds Transfer. Upon reinstatement by Borrower, this Security Instrument and obllgations secured hereby
shall remain fully effective as if no acceleration had ecowrred. However, this right 1o reinstate shall naot
apply in the case of acceferation under Section 18.

20. Sale of Note; Change of Loan Servicer; Notice of Grievance. The Nate or a pasiial inferest in
the Nate (logether with this Security Instrument) can be seld one oc mare times wihom priar nolice o
Borrower. A salc might sesnll in a change in the entity (known as the "Loan Servicer”) that collects
Periodic Payments doe under he Note and this Security Instrument and performs other mortgage loan
servicing obligations under the Nete, this Security Instrament, and Applicable Law. There also might be

I
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ane or more changes of the Loan Servicer unrelated (o a sale of the Note. If there is a change of the Loan
Servicer, Borrower will be piven writien notice of the change which will state the name and address of the
aew Loan Servicer. the address to which payments should be made and any other information RESPA
requires in connection with a notice of transfer of serviang. If the Noie is sold and thereafler the Loan is
serviced by a Loan Servicer other than the purchaser of the Note, the mortgage loan servicing obligalions
‘o Borrower will remain with the Loan Servicer or be transferred 10 3 successor Loan Servicer and ase nol

assumed by the Note purchaser unless otherwise provided by the Note purchaser.

Nelther Borrower nor Lender may commence, join, or be jolned to any judicial action {as cither an
individual [lifgant or the member of a class) that arises from Lhe other party’s actions pursuant to this
Security Instrument or that alleges that the other party has breached any provisien of, or any duty owed by
reason of, this Security Instrument, unifl such Borrawer or Leader has potified the other party (with such
notice given in compliance with the requirements of Section 13) of such alleged brrach and afforded the
ather party hereto a reasonable perind after the giving of such notice to take corrective action. if
Applicable Law provides a time period which must elapse before cenain action can be tzken, that time
period witl be deemed to be reasonable for purposes of this paragroph. The notlce of acceleration and
opporunity o cure given io Borrower pursiant to Seciion 22 and the netice of acceleration given to
Borrower pursuant 1o Section §8 shall be deemed to satisfy the notice and opportunity io take comrective
action provisions of this Section 20.

21. Hazerdous Subatances. As used i this Section 21: (a) “Hazerdous Substances™ are those
substanees defined as loxic or hazardous substances, poilutants, or wastes by Environmental Law and the
following substances: gasoline, kerusene, ather flammable or toxic petroleum products, loxic pesticides
and herhicides, volatile spivents, materials containing asbesios or formaldehyde, and radisactive matertals;
(b} “Environmental Law” means federal [aws and laws of the jurisdiction where he Property is located that
relate to bealth, safety o¢ eavironmental protection; (c) "Environments! Cleanup” incledes any response
action, remedia} action, or removal action, as defined in Environmenial Law: and {d) an "Environmental
Condition™ means a3 conditien that can cause, coniribute 18, or utherwise {rigger an Eavironmental
Cleanup.

Borrower shal} not cause or permit (he presence, nse, disposal, storage, or release of any Hazardous
Substanees, or threaten to release any Hazardous Substances, on or in the Property. Borrower shall not do.
nor allow anyone else ig do, anything affecting the Property {a) that is in violation of any Environmental
Law, {b) which creates an Environmental Conditien, or {c) which, due to the presence, use, or release of a
Haozardous Substance. creates a conditlon thas adversely affects the value ef the Properly, The preceding
two sentences shalt oot apply to the presence, use, or storage on the Properly of small quantities of
Hezardous Substances that are generally recognized to be appropriate to pormal residential uses and to
maintenance of the Propenty (Including, but not limited 1o, hazardous substances in comsamer products).

Borrower shatl promplly give Lender written notice of (a) any investigation, claim, demand, lawsuit
ar ather action by any govemnmental or regulatory agency or private party Involving the Property and any
Hazardous Substance or Envirommental Law of which Buorrower has actoal knowledge, {b) any
Environmental Condition, including but not limiled to, any spilling, leaking, discharpe, release or threai of
relcase of any Hazardous Substance, aad {c} any condition caused by ihe presence. use or release of a
Hazardous Substance which adversely affecis the value of the Property. If Barrower learns. or is notified
by any governmental or regulatory aulbority. or any private parly, thal any removal or olher remediallon
of any Hazardous Substance affecting the Property Is neressary, Borrewer shal! promptly take afl necessary
remedial aclions in accordance with Eovironmenial Law. Nothiog hercio shall create any obligation on
Lender for an Environmental Cleanup.
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NON-UNIFORM COVENANTS. Barrower and Lender further covenant and agree as follows:

22. Accelerntion; Remedies. Lender shall give potice to Borrower prior to acoeleration following
Borrower's breach of eny covemant or agrecment in this Security [nstrument {(but not prior te
acceleration under Section 18 unless Applicable Law provides otherwise). The notice shall specify: (a)
the defsul; (b) the action required to cure the defsult; (c) & date, not less than 30 deys from the date
the notice is given to Borrower, by which the defoult must be cured; and (d) that feilure 1o cure the
default on or before the dale specified in (he notice may resuit in acceleration of the sums secured by
this Security Instrument and sale of the Property. The notice shall further inform Borrower of the
right to reinstste after acceleration and the right to bring a court action to assert the non-existence of
» default or ony other defense of Borrowes to acederation pnd sale. If the default is not cured on or
before the date specified In the notice, Lender at its option, and without fusther demand, may invake
the power of sale, including the right to accelesate full payment of the Note, and any other remedies
permitied by Applicable Law. Lender shall be entitled to oollect all expraxs incurred in pursuing the
remedies provided in this Section 22, including, but not limited to, reasonable attorneys' fees and
costs of title cvidenre.

If Lender invokes the power of sale, Lender shall execute or cause Trustec 1> execute written
notice of the occurrcace of an event of default and of Lender’s election to cause the Property to be
sold, and shall cause such notice to be recorded in each county in which any part of the Property is
located. Lender shall mall copies of the potice a3 prescribed by Applicable Law to Borrower and o
the persons prescribed by Applicable Eaw. Trustee shalf give public notice of ssle to the persons and
in the manner prescribed by Applicable Law. After the time required by Applicable Law, Trustee,
without demand on Borrower, shell sell the Property at public auction to the highesl bidder at the
time and place and under the tarmg designated in the notice of sale in ene or more parcels and in any
order Trastee determines, Trustee may postpone selc of ell or eny parcel of the Property by public
announcement af ihe time and place of any previously scheduled sele. Lender or its designee may
purchase the Property st any sale.

Trustee shall deliver 10 the pusrchaser Trustee’s deed conveying the Property without any
covenant or warranty, expressed or implied. The recitals in the Trustec’s deed shall be prima facie
evidence of the truth of the sistements mede therefn. Trustee shall zpply the proceeds of the sale in
the following order: () to all openses of the sale, mcluding, but oot limited 10, reasonsble Trustee's
and ntiorpeys’ fees; (b) to all sums secured by this Security Instrument; and (c) any excess to the
person or persons legally entitled to it

23. Reconveyance. Upon payment of all sums secured by this Security Instrumenl, Lender shall
vequest Trusiee lo recanvey the Property and shall surrender this Security lnstrument and alt nates
evidencing debt secured by (his Security Instrumeni to Trustee, Trustee shall veconvey the Pruoperty
withoul warranty to the person or persons legally entitled v it Such person or persons shall pay any
recordation costs. Lender may charge sach persan or persons a fee for reconveying the Property, but only
if the fee Is paid 10 a third panty {such as the Trustee} for services rendered and the charging of the lee is
permitted under Applicable Law.

24. Substitute Trustee. Lender al its oplion, may [rum lime to {ime remove Trusiee and appoiat a
successor trustee (o any Trustee appointed hereunder. Withoul conveyance of the Property. the successor
trustee shall succeed 1o all the 1itle, power and duties conferred upon Trustee berein and by Applicable
Law.

25. Assumption Fee, If there is an assumption of this Ioan, Leader may charge an assumptioo fee of
s § .

Station Id :XKQQ
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BY SIGNING BELOW, Borrower accepts and aprees to the terms and covenants confzined in this
Security Instrument and in any Rider execoted by Borrower and recorded with it.

Wilnesses:
-Wiiness
-Wilness
Seal) {Seal}
O I -Bomower Borrower
{Seal) {Seal)
-Borrower -Barrower
{Seal) {Seal)
-Borrower - Botrower
{Seal) (Seal)
-Borrower -Botrower
V-GA(MV} (0510) Page 14 of 15 Farm 3029 10}
AA000390
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STATE OF NEvADA Caligmenio
COUNTY OF o5 Aviryele

This instrument was schnowledped before me on JW&j / diz 2ou7f by

MONIQUE GUIRLLORY

Nﬂlitt? Publie VU

Mail Tax Stalemenls To:
CLARK COUNTY

PO BOX 551220
LAS VEGAS, NV 88155.0000

wee V10
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PLANNED UNIT DEVELOPMENT RIDER

MIN: 100033250407822414

LOAN NO.: 5040782241 MERS Phone: 1-BBB-679-6377
THIS PLANNED UNIT DEVELOPMENT RIDER is made this 37th day of
JANUARY, 2007 , and Is incorporated Into and shall be deemed 1o amend and

supplemnent the Mongage. Deed of Trust, or Security Deed (the “Security lnstrument”) of the
same date, given by the undersigned {the "Borrower”) 10 secure Barrower's Note to
FIRST MAGNLS FINANCIAL CORPORATION, AN ARIZONA CORPORATION

{the "Lender’} of the same date and covering the Propernty described in the Secunty

Instrument and located at:
4641 VIAREGGIO COURT, LAS VEGAS, NV 89147
[Property Address]

The Property includes, but is not limited to, a parcel of land impraved with a dwelling,
together with other such parcels and cestain cOMmon aress and facilitles, as described in

COVENANTS, CONDITIONS AND REST RICTIONS.
(the "Declaration”). The Property is a part of a planned unit development known as
CONQUISTAGOR TOMPRINS

[Name of Planned Unit Development}
{the "PUD"). The Property also includes Borrawer's interest in the homeowners association of
equivalent entity owning ©F managing the common areas and facibties of the PUD (the
“Owmners Association”) and the uses., henefits and proceeds of Borrower’s interest.

PUD COVENANTS. In addition to the covenants and agreements made in the Security
tnstrument, Borrower and Lender further covenant and agree as follows:

A. PUD Obligations. Borrower shall perform all of Borrower's obligations under the PUD’s
Constituent Documents. The "Constituent Documents” are the (i) Declaration; (i) articles of
jncorparation, trust instrument of any equivalent document which creates the Owners
Association; and {iil) any by-laws or other rules or requiations of the (wners Assacintion.
Borrower shall promptly pay. when due, all dues and assessSments imposed pursuant to the
Constituemt Documents.

wantf T
MULTISTATEPUD RIDER - Single Family - Fenniz Maa/Freddie Mac UNIFORM INSTRUMENT

Form 3150 1/01
V-7R {04711).01 Page 1 of 3 LEKDER SURPORT SYSTEMS INC. JR.KEW 07105)
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B. Properly Insurance. So long as the Owners Association maintgins, with 2 geperaily
accepted isurance carrier, a "master” or "blankel” policy insuring the Property which is
satisfactory to Lender and which provides insurance coverage in the amounts (including
deductibie levels), for the periods, and against Joss by fire, hazards incltded within the term
"extended coverage,” and any other hazards, including, but not fimited to, earthquakes and
floods, for which Lender requiras insurance, then: {i) Lender waives the provision in Section 3
for the Periodic Payment to Lender of the yearly premium installments for property insurance
on the Property: and (ii} Borrower's obligation under Section 5 to maintain property insurance
ceverage on the Propesty is deemed satisfied to the extent that the required coverage is
provided by the Owners Association policy.

What Lender reguires as a condition of this waiver can change during the term of the
loan.

Borrower shail give Lender prompt notice of any lapse in required property insurance
coverage provided by the master or blanket policy.

In the event of a distribution of property insurance proceeds in lieu of restoration of
repair following 8 loss to the Property. or to commoen areas and facilitfes of the PUD, any
proceeds payable to Borower are hereby assigned and shall be paid to Lender. Lender shall
apply the proceeds to the sums secured by the Security Instrument, whether or not then due,
with the excess, if any, paid to Bommower.

C. Public Liabllily Insurance. Borrower shall take such actions as may be reasonable to
insure that the Owners Association maintains a public liability Insurance policy acceptable in
form, amount, and extent of coverage to Lender.

D. Condemnation. The proceeds of any award or claim for damages, direct or
consequential, payable to Borrower in connection wilh any condemration or other taking of all
or any part of the Property or the common areas and facilities of the PUD, or for any
conveyance in fieu of condemnation, are hereby assigned and shall be paid to Lender. Such
proceeds shall be applied by Lender to the sums secured by the Security Instrument as
provided in Section 11.

E Lendes's Prior Congent. Barrower shall not, except after notice to Lender and with
Lender's prior written consent, either partition or subdivide the Property or consent to: (i) the
abandonment or termination of the PUD, except for sbandonment or temmnination required by
faw in the case of substantial destruction by fire or other casualty or in the case of a taking
by condemnation or eminent domain; (i) any amendment to any provision of the "Constituent
Documents™ if the provision is for the express benefit of Lender; (ii} termination of
professional management and assumption of self-management of the Owners Assaciation; or
{iv} any action which would have the effect of rendering the public Yiability insurance coverage
maintained by the Owners Association unacceptable to Lender.

F. Remediea. !f Borrower does not pay PUD dues and assessments when due, then
Lender may pay them. Any amounts disbursed by Lender under this paragraph F shall hecome

S AL

V-7TR (0411).01 Page 20f 3 form 3150 1/01
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additional debt of Borrower secured by the Security Instrument. Unless Borrower and Lender
agree to other terms of payment, these amounts shall bear interest from the date of

disbursement at the Note rate and shall be payabhle, with interest, upon notice from Lender to
Borrower requesting payment.

BY SIGNING BELOW, Borower accepts and agrees to the terms and covenants contained in
this PUD Rider.

; Seal} {Seal)
MONIQUE GUILL{ItY Barrower Docrower
{Seal) {Seal}
-Bormower -Borrower
{Secal) [Seal)
-Bormowey -Barrower
(Seal) {Seal)
-Bomrower -Borrower
V-TR {0411).01 Page 3 of 3 Form 3150 t/01
AA000394
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Electronically Filed
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RPLY % $: [5@««.-—

MICHAEL F. BOHN, ESQ.

Nevada Bar No.: 1641 CLERK OF THE COURT
mbohn@bohnlawfirm.com

GERALD L. TAN, ESQ.

Nevada Bar No.: 13596
gtanfbohnlawfirm.com

LAW OFFICES OF

MICHAEL F. BOHN, ESQ., LTD.

376 East Warm Springs Road, Ste. 140
Las Vegas, Nevada 89119

(702) 642-3113/(702) 642-9766 FAX

Attorney for plaintiff
DISTRICT COURT

CLARK COUNTY, NEVADA

SATICOY BAY LLC SERIES 4641 VIAREGGIO CT
CASE NO.: A-13-689240-C
Plaintiff, DEPT NO.: V

VS,

NATIONSTAR MORTGAGE, LLC; COOPER
CASTLE LAW FIRM, LLP; and MONIQUE
GUILLORY

Defendants.

NATIONSTAR MORTGAGE, LLC,
Counterclaimant

VS,

SATICOY BAY LLC SERIES 4641 VIAREGGIO
CT; NAPLES COMMUNITY HOMEOWNERS
ASSOCIATION; LEACH SONG & GRUCHOW;
DOES I through X; and ROE CORPORATIONS I
through X, inclusive,

Counter-defendants.

REPLY IN SUPPORT OF PLAINTIFF’S MOTION TO DISMISS COUNTERCLAIM
AND OPPOSITION TO COUNTERMOTION FOR SUMMARY JUDGMENT

Plaintiff, Saticoy Bay LLC Series 4641 Viareggio Ct, by and through its attorney, Michael F.

Bohn, Esq., submits the following points and authorities in reply to the arguments raised in Nationstar’s

AA000395
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opposition to motion to dismiss counterclaim and countermotion for summary judgment, filed on April
20, 2015.
POINTS AND AUTHORITIES

A. The HOA lien did not violate NRS 116.3116.

Atpage 9 of its opposition, defendant cites the Nevada Real Estate Division’s Advisory Opinion
13-01 as authority that “aliecn under NRS 116.3116(1) can only include costs and fees that are specifically
enumerated in the statute.” In footnote 8 on page 9, Nationstar asserts that Advisory Opinion 13-01 1s
attached as Exhibit 3 to the opposition, but Exhibit 3 is not a copy of Advisory Opinion 13-01 — Exhibit
3 1s instead a presentation made by Gail J. Anderson to the Senate Committee on the Judiciary on May
6,2013. Advisory Opinion 13-01 was 1ssued on December 12, 2012. Question #1 focused on whether
the portion of the agsociation’s lien which 1s superior to aunit’s first security interest could contain *“costs
of collecting” as defined in NRS 116.310313, and question #2 focused on whether the sum total of the
super priority lien could exceed 9 times the monthly assessment amount for common expenses.

Subsequent to the issuance of Advisory Opinion 13-01, and subsequent to the non-binding

decisions cited at pages 9 and 10 of defendant’s opposition, the Nevada Supreme Court issued its decision

in SFR Investments Pool 1, LLC v. U.S. Bank, N.A., 130 Nev., Adv. Op. 75, 334 P.3d 408, 418 (2014).

In SFR, the Nevada Supreme Court stated that because the notice of default and notice of sale are sent
“to the homeowner and other junior lienholders” and not just the lender, “it was appropriate to state the
total amount of the lien.” The Court also stated that “nothing appears to have stopped U.S. Bank from
determining the precise superpriority amount in advance of the sale or paying the entire amount and
requesting a refund of the balance.” Id. The Supreme Court did not approve of the option chosen by
defendant—allow an HOA foreclosure sale to be completed without objection and then claim that the sale
was void due to the content of the notices.

As set forth at page 5 of plaintiff’s motion to dismiss, there 1s a common law presumption that
a foreclosure sale was conducted validly. Pursuant to NRS 116.31166, there 1s a conclusive presumption
that the HOA foreclosure sale held on August 22, 2013 was conducted validly. As evidenced by the

corporate assignment of deed of trust attached as Exhibit 3 to defendant’s counterclaim, defendant did

2
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not obtain its interest in the deed of trust until August 3, 2012, which 1s a date after both the notice of
default and the notice of sale were recorded and served. Defendant has produced no evidence that either
defendant or its predecessor objected to the notices prior to the HOA foreclosure sale. As set forth at
page 6 of plaintiff’s motion to dismiss, the recitals in the foreclosure deed are “conclusive proof” of the
proper service of the required notices, and as provided by NRS 116.31166(2), the foreclosure deed 1s
“conclusive” against “the unit’s former owner, his or her heirs and assigns, and all other persons.” This
includes the defendant. To allow defendant to now challenge the content of the notices mailed to
defendant’s predecessor would read NRS 116.31166(2) out of the statute.

B. The “commercial reasonableness” requirements contained in the Uniform Commercial
Code do not apply to the HOA’s foreclosure sale in this case.

Atpages 7to 11 of its motion to dismiss, plaintiff explained in detail why the language contained
in NRS 104.9610(2) requiring that a disposition of collateral secured by an Article 9 security interest must
be “commercially reasonable” cannot be applied to limit the nonjudicial foreclosure procedure expressly
prescribed by NRS 116.31162 through NRS 116.31168 and, by incorporation, NRS 107.090.

At page 12 of its opposition, defendant asserts that the “obligation of good faith” contained in
NRS 116.31164 incorporates the definition of “good faith” contained in the Comment to Section 1-113
of the UCIOA. NRS 116.31164, however, contains no such “obligation of good faith.” The “obligation
of good faith” instead appears in NRS 116.1113, and the Comment to Section 1-113 of the UCIOA does
not include any requirement of “commercial” reasonableness. The Comment to Section 1-113 of the
UCIOA instead states that “good faith” means “observance of two standards: ‘honesty in fact’, and

22

observance of reasonable standards of fair dealing.” The word “commercial” does not appear in the

definition. NRS 104.9109(4)(k) also expressly provides that Article 9 of the Uniform Commercial Code
does not apply to “[t]he creation or transfer of an interest in or lien on real property. . ..”

As arcsult, the cases interpreting the commercial reasonableness of nonjudicial sales held under
Article 9 of the Uniform Commercial Code cited at page 12 and 13 of defendant’s opposition have

absolutely no relevance to the foreclosure sale held in this case pursuant to the statutory foreclosure

process defined by by NRS 116.31162 through NRS 116.31168 and, by incorporation, NRS 107.090.

AA000397
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As discussed in detail at page 8 of plaintiff’s motion to dismiss, the opinion in Will v. Mill

Condominium Owners’ Association, 848 A.2d 336, 342 (2004), has no relevance to the present case

because Vermont law does not include a nonjudicial foreclosure process like that provided in NRS
Chapter 116. The non-binding decisions cited at pages 14 and 15 of defendant’s opposition were decided
belore the Supreme Court’s decision in SFR where the Court stated:

But the choice of foreclosure method for HOA liens is the Legislature's, and the

Nevada Legislature has written NRS Chapter 116 to allow nonjudicial foreclosure of

HOA liens, subject to the special notice requirements and protections handcrafied by the

Legislature in NRS 116.31162 through NRS 116.31168. (emphasis added)

334 P.3d at 417.

This is a clear direction by the Supreme Court that it is not the job of the district courts to re-write or add
new conditions to the foreclosure procedure approved by the Court in SFR.

At page 15 of its opposition, defendant asserts that plaintiff is not a bona fide purchaser because
plamtiff acquired the property with notice of defendant’s deed of trust, and at page 16 of its opposition,
defendant asserts that plaintiff purchased the property with “record notice of both the mortgage protection
clausc and Nationstar’s senior Deed of Trust.”. Relicf based on a mortgage savings clause was
specifically rejected by the Supreme Court 1n the SFR decision. The court stated:

NRS 116.1104 defeats this argument. It states that Chapter 116's “provisions may not be

varied by agreement, and rights conferred by it may not be waived ... [¢]xcept as expressly

provided in” Chapter 116. (Emphasis added.) “Nothing in [NRS] 116.3116 expressly
provides for a waiver of the HOA's right to a priority position for the HOA's super priority
lien.” See 7912 Limbwood Court Trust, 979 F.Supp.2d at 1153; The mortgage savings
clause thus does not affect NRS 116.3116(2)'s application in this case. ™ See Boulder
Oaks Cmtv. Ass'n v. B & J Andrews Enters., LLC, 125 Nev. 397, 407, 215 P.3d 27, 34
(2009) (holding that a CC & Rs clause that created a statutorily prohibited voting class
was void and unenforceable).

Id. at 419.

The SFR decision also held that foreclosure of the HOA’s superpriority lien extinguishes a first
deed of trust. 1d. Asnoted at pages 6 and 7 of plaintiff’s motion to dismiss, the conclusive presumption
provided by NRS 116.31166 is not limited to bona fide purchasers, but extends to any purchaser of a unit
pursuant to NRS Chapter 116.

C. The CC&Rs did not preserve defendant’s deed of trust, and the recitals are conclusive
proof that the HOA provided all required notices.

AA000398
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Atpages 16 to 19 of its opposition, defendant asserts that the mortgage protection clause in Article
X of the CC&Rs supersedes the provisions of NRS Chapter 116 even though the Nevada Supreme Court
expressly rejected this argument in SFR. Id. at 419.

At pages 19 and 20, defendant argues that the recitals in the foreclosure deed do not prove that
any copies ol notices were mailed except the mailing of a copy of the delinquent assessment. To the
contrary, defendant has quoted at page 20 language from a foreclosure deed other than that in the deed
attached as Exhibit 3 to defendant’s counterclaim, which attests to the proper mailing and service of both
the notice of default and the notice of sale.

At page 21, defendant asserts that there is no proof that the HOA foreclosed on a super priority
lien and that the notices failed to adequately describe the deficiency in payment. As noted by the
Supreme Court in SFR, “due process is not offended by requiring a person with actual, timely knowledge
of an event that may affect a right to exercise due diligence and take necessary steps to preserve that
right.” Id. at 418. Defendant has produced no evidence that it exercised due diligence or took any steps
to preserve its deed of trust even though defendant had record notice that the HOA had filed both a notice
of default and a notice of sale prior to the date that defendant acquired its interest in the property.

D. The foreclosure process in NRS Chapter 116 does not violate due process

because NRS 116.31168(1) incorporates the notice requirements in NRS 107.090

and required that copies of both the notice of default and the notice of sale be

mailed to holders of “subordinate” interests.

At page 22 of its opposition and countermotion, Defendant asserts that NRS Chapter 116 has a
“fatal flaw” because “none of its express notice provisions provide for mandatory notice to lenders;
despite the fact that their property rights are directly threatened by an HOA’s non-judicial foreclosure.”

The claim that the notice requirements in NRS Chapter 116 are unconstitutional was specifically
addressed in the SFR decision and rejected by the Nevada Supreme Court. The Court painstakingly went
through cach of the foreclosure requirements in NRS Chapter 116 and called the statutory scheme
“elaborate.” In rejecting U.S. Bank’s claim that there was a due process violation, the Court stated:

U.S. Bank makes two additional arguments that merit brief discussion. First, the lender

contends that the nonjudicial foreclosure in this case violated its duc process rights.

Second, it invokes the mortgage savings clause in the Southern Highlands CC & Rs,
arguing that this clause subordinates SHHOA's lien to the first deed of trust. Neither
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argument holds up to analysis.
1.

SFR 1s appealing the dismissal of its complaint for failure to state a claim upon which
relief can be granted. NRCP 12(b)(5). The complaint alleges that “the HOA foreclosure
sale complied with all requirements of law, including but not limited to, recording and
mailing of copies of Notice of Delinquent Assessment and Notice of Default, and the
recording, posting and publication of the Notice of Sale.” It further alleges that, “prior to
the HOA foreclosure sale, no individual or entity paid the super-priority portion of the
HOA Lien representing 9 months of assessments for common expenses.” In view of the
fact that the “requirements of law” include compliance with NRS 116.31162 through
NRS 116.31168 and by incorporation, NRS 107.090, see NRS 116.31168(1), we
conclude that U.S. Bank's due process challenge to the lack of adequate notice fails, at
least at this early stage in the proceeding. (emphasis added)

334 P.3d at 417-418.

At page 26 of its opposition and countermotion, Defendant asserts that NRS 116.31168(1) does
not incorporate the provisions of NRS 107.090 requiring that copies of both the notice of default and the
notice of sale be mailed to holders of “subordinate’ interests even if they do not make an affirmative
request for notice. As noted in the SFR decision, on the other hand, the Nevada Supreme Court has
adopted plaintiff’s reading of the statute that the notices require under NRS 107.090 are also required for
an HOA foreclosure “by incorporation.” Id. at 418.

NRS 107.090 provides in part:

Request for notice of default and sale: Recording and contents; mailing of notice;
request by homeowners’ association; effect of request.

1. Asused in this section, “person with an interest” means any person who has or claims
any right, title or interest in, or lien or charge upon, the real property described in the deed
of trust, as evidenced by any document or instrument recorded in the office of the county
recorder of the county in which any part of the real property is situated.

3. The trustee or person authorized to record the notice of default shall, within 10 days
after the notice of default is recorded and mailed pursuant to NRS 107.080, cause to be
deposited in the United States mail an envelope, registered or certified, return receipt
requested and with postage prepaid, containing a copy of the notice, addressed to:

(a) Each person who has recorded a request for a copy of the notice; and

(b) Each other person with an interest whose interest or claimed interest is
subordinate to the deed of trust.

4. The trustee or person authorized to make the sale shall, at least 20 days before the date
of sale, cause to be deposited in the United States mail an envelope, registered or certified,
return receipt requested and with postage prepaid, containing a copy of the notice of time
and place of sale, addressed to cach person described in subsection 3. (emphasis added)
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The language of this statute makes it clear that all persons with an interest, whose interests are
subordinate to the super priority lien, are entitled to notice. The statutory scheme provided for
foreclosures of trust deeds in NRS 107.080 mirrors the foreclosure procedures for HOA liens found in

NRS Chapter 116. In the case of Charmicor v. Deaner, 572 F.2d 694 (9th Cir. 1978), the federal appeals

court ruled that the statutory procedure for non-judicial foreclosure sales provided in NRS 107.080 did
not transform the private action into state action for due process purposes.

The statutory requirements for the foreclosure procedures under NRS Chapter 116 for an HOA
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foreclosure and under NRS 107.080 for a bank foreclosure are detailed in the following graph:

HOA Foreclosure

Statutory Requirement

Bank Foreclosure

NRS 116.31162(1)(a)

Delinquency by homeowner

NRS 107.080(1)

NRS 116.31162(1)(a)

Mail notice of delinquency to
homeowner

No statutory requirement but
required by terms of deed of
trust

NRS 116.31162(1)(b)

Execute notice of default and
clection to sell (NOD) that
describes the deficiency in

payment

NRS 107.080(2)(b)

NRS 116.31162(1)(a)

Record NOD

NRS 107.080(3)

NRS 116.31162(2)(b)

Mail NOD by certified or
registered mail, return receipt
requested to homeowner

NRS 107.080(3)

NRS 116.31163 and NRS
116.31168(incorporating
requirements of NRS 107.090)

Mail NOD to interested parties
who request notice

NRS 107.090(3)(a)

NRS 116.31168
(incorporating requirements of
NRS 107.090)

Mail NOD to subordinate
claim holders

NRS 107.090(3)(b)

NRS 116.31162(1)(c)

Failure to pay for 90 days after
NOD 1s recorded and mailed

NRS 107.080(3)

NRS 116.311635(1)(2)

Give notice of the time and
place of the sale in the manner
and for a time not less than that
required by law for the sale of
real property upon
execution/posting in a public
place and on property

NRS 107.080(4)
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HOA Foreclosure Statutory Requirement Bank Foreclosure
NRS 116.311635(1)(a)(1) Mail Notice of Sale (NOS) to | NRS 107.080(4)
homeowner
NRS 116.311635(1)(b)(1) and | Mail Notice of Sale (NOS) to | NRS 107.090(4)
NRS 116.311635(1)(b)(3) interested parties who request
notice

NRS 116.31168 (incorporating | Mail Notice of Sale (NOS) to | NRS 107.090(4)
requirements of NRS 107.090) [ subordinate claim holders

NRS 116.311635(1)(b)(3) Mail Notice of Sale (NOS) to | No statutory requirement
Ombudsman

NRS 116.311635(2) Post NOS on property or NRS 107.080(4)
personally deliver to
homeowner

The statutory requirements for foreclosure of an HOA lien and trust deed are virtually identical,
and the statutes mirror each other. The notices provided to claimants to the real property are the same
under both NRS Chapter 107 and NRS Chapter 116, and the notices arc adequate.

Defendant’s interpretation of NRS 116.31168(1) and NRS 107.090 1s inconsistent with numerous
rules of statutory construction. For example, the Nevada Supreme Court has recognized that when the

language of a statute is plain and unambiguous, a court should give that language its ordinary meaning

and not go beyond it. City Council of Reno v. Reno Newspapers, 105 Nev. 886, 891, 784 P.2d 974,977

(1989). Additionally, courts must construe statutes to give meaning to all of their parts and language, and
courts are to read each sentence, phrase, and word to render it meaningful within the context of the

purpose of the legislation. Board of County Comm'rs v. CMC of Nevada, 99 Nev. 739, 744, 670 P.2d

102, 105 (1983). A statute should be interpreted to give the terms their plain meaning, considering the
provisions as a whole, so as to read them in a way that would not render words or phrases superfluous

or make a provision nugatory. Southern Nevada Homebuilders v. Clark County 121 Nev. 446, 117 P.3d

171 (2005). A statute should be construed so that no part is rendered meaningless. Public Employees’

Benefits Program v. Las Vegas Metropolitan Police Department 124 Nev. 138, 179 P.3d 542 (2008). All

of these standards are violated by defendant’s assertion at page 26 of its opposition that NRS 116.31168

“unconstitutionally shifts the burden to lenders, requiring they ‘opt in’ to receive notice of foreclosure
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as under NRS 107.090 . . ..” This argument simply ignores the express language in NRS 107.090
requiring that copies of the notice of default and the notice of sale be mailed to holders of “subordinate”
interests even if they do not record a request for notice. Defendant provides no evidence that the HOA
mailed both of these notices to defendant’s predecessor prior to the HOA foreclosure sale.

The Nevada Supreme Court has also recognized a general presumption that statutes will be

interpreted in compliance with the Constitution. Sereika v. State, 114 Nev. 142, 955 P.2d 175, 180

(1998). The Nevada Supreme Court has stated that “statutes must be construed consistent with the

constitution and, where necessary, in a manner supportive of their constitutionality.” Foley v. Kennedy,

110 Nev. 1295, 1300, 885 P.2d 583, 586 (1994). Where a statute is susceptible to both a constitutional
and an unconstitutional interpretation, the court 1s obliged to construe the statute so that it does not violate

the constitution. Whitehead v. Nevada Commission on Judicial Discipline, 110 Nev. 380, 878 P.2d 913,

919 (1994), citing Sheriff v. Wu, 101 Nev. 687, 708 P.2d 305 (1985).

The notice requirements of NRS 116.31162 through 116.31168, and by incorporation, NRS
107.090, provide holders of “subordinate” deeds of trust with adequate notice prior to an HOA
foreclosure sale. The statutory foreclosure process does not violate due process.

E. The statute does not violate the takings clauses of the United States and Nevada
Constitutions.

At page 27 of its opposition and countermotion, defendant asserts that “permitting the
extinguishment of a first-recorded deed of trust in favor of a de minimis homeowners’ association’s lien
to recover several months of assessments 1s a taking that violates both Constitutions.” The present case,
however, does not involve any property being “taken for public use” as required by the Fifth Amendment
to the U.S. Constitution or Article I, Section 8 of the Nevada Constitution.

The case of McCarran Int’l Airport v. Sisolak, 122 Nev. 645, 137 P.3d 1110 (2006), 1s unlike the

present case because that case involved a height restriction ordinance adopted by Clark County that
reduced the height of any structures that could be erected on plaintiff’s property from 150 feet to only 80
to 90 feet. In addition, the plaintiff argued that approximately 100 planes per day used his airspace at

altitudes below 500 feet. In the present case, on the other hand, both the adoption of NRS Chapter 116
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by the Nevada legislature in 1991, and the recording of the CC&Rs for the HOA on May 7, 2000 pre-
dated the recording on the deed of trust on January 25, 2007 and the assignment of the deed of trust to
defendant on August 30, 2012. Defendant was therefore “on notice that by operation of the statute, the
[earlier recorded] CC&Rs might entitle the HOA to a super priority lien at some future date which would

take priority over a [later recorded] deed of trust.” SFR Investments Pool 1, LLC v. U.S. Bank, N.A., 130

Nev., Adv. Op. 75, *22, 334 P.3d 408, 418 (2014), quoting 7912 Limbwood Court Trust v. Wells Fargo

Bank, N.A., 979 F. Supp. 2d 1142, 1152 (D. Nev. 2013).

In the case of United States v. Security Industrial Bank, 459 U.S. 10 (1982), cited at page 28 of

defendant’s opposition and countermotion, the United States Supreme Court affirmed a decision by the
Court of Appeals that the exemptions created by 11 U.S.C. § 522(f}(2) could not have “retrospective
application” and invalidate liens acquired before the enactment date of the Bankruptcy Reform Act of
1978. In the present case, the enactment of NRS Chapter 116 in 1991 and the recording of the CC&Rs
by the HOA on May 7, 2000 could not be a taking of defendant’s interest in the property because the deed
of trust assigned to defendant was not recorded until January 25, 2007.

In Louisville Joint Stock Land Bank v. Radford, 295 U.S. 555 (1935), cited at page 28 of

defendant’s opposition and countermotion, the United States Supreme Court held that a sub-section added
to §75 of the Bankruptcy Act by the Frazier-Lemke Act adopted on June 28, 1934 could not be applied
to change the mortgagee’s rights in mortgages recorded in 1922 and 1924. No “retrospective” application
of NRS 116.3116(2) exists in the present case. Defendant obtained its interest in the real property with
constructive notice that NRS Chapter 116 and the CC&Rs for the HOA provided the HOA with super
priority lien rights that could extinguish its “subordinate” interest in the property.

The case of Armstrong v. United States, 364 U.S. 40 (1960), cited at page 28 of defendant’s

opposition and countermotion, is unlike the present case because the United States took ownership of 11
boats that were subject to the petitioners’ materialmen’s liens under state law and thereby made those
liens unenforceable. In this case, the private foreclosure sale by the HOA did not involve a government
purchaser, and defendant’s deed of trust was always subordinate to the HOA’s super priority lien.

At pages 29 of its opposition and countermotion, defendant states that “government seizure” of

10
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property is not necessary to finding “an unconstitutional taking,” but that “[t]he government’s ‘simply
impos[ing] a general economic regulation,” which “in effect transfers the property interest from a private

creditor to a private debtor” is a taking. United States v. Security Industrial Bank, 459 U.S. at 78. In the

present case, however, no such economic regulation was adopted by the government after defendant
acquired its deed of trust against the Property. Defendant instead acquired its interest in the Property
subject to the HOA’s super priority lien rights.

F. Defendant has not provided any reason not to apply the general rule that the
Supreme Court’s interpretation of the statute applies retroactively.

At page 30 of its opposition and countermotion, defendant asserts that “SFR should be applied
prospectively only, for it establishes a new principle of law by overruling clear past precedent on
which litigants may have relied and by deciding an issue of first impression whose resolution was not
clearly foreshadowed.” (emphasis added) Decfendant, however, does not identify the “clear past
precedent” that is claims was overruled by “a new principle of law” that “was not clearly foreshadowed.”

To the contrary, the decision in SFR 1s based upon enforcing the long-established principle that the

nonjudicial foreclosure of a prior lien extinguishes all subordinate liens. Brunzell v. Lawyerrs Title

Insurance Corp. 101 Nev. 395, 705 P.2d 642 (1985), citing Erickson Construction Co. v. Nevada

National Bank 89 Nev. 350, 513 P.2d 1236 (1973); Aladdin Heating Corp. v. Trustees of Central States

93 Nev. 257,563 P.2d 82 (1977). It is defendant that seeks to establish new principles of law by adding
conditions and limitations to the statutory nonjudicial foreclosure procedure that are not warranted by
established canons of statutory construction.

G. Defendant’s request for time to conduct discovery should be denied.

At pages 32-34 of its opposition and countermotion, defendant asserts that it should be granted
the opportunity to conduct discovery regarding the handling of the foreclosure sale by Leach Johnson and
the HOA. Although the discovery that defendant seeks to conduct may be relevant to presenting a claim
for wrongful foreclosure against Leach Johnson and the HOA, the proposed discovery will not produce
any evidence that could cause plaintiff’s ownership of the property to be subject to defendant’s

extinguished deed of trust. As noted above, the requirement of “commercial reasonableness” does not

11
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apply to an HOA foreclosure sale conducted pursuant to NRS Chapter 116. NRS 116.31166 expressly
provides that the foreclosure deed recorded on September 6, 2013 is “conclusive” against defendant and
supersedes all of the arguments that defendant has raised to challenge the extinguishment of its deed of

trust.

CONCLUSION

The statutes and the SFR decision make it clear that the foreclosure sale vests title with the
plaintiff and that the defendant’s trust deed has been extinguished. The recitals in the foreclosure deed
are, by statute, conclusive proof that the statutory requirements have been met. The commercial
rcasonableness argument is not applicable to an HOA foreclosure sale, the sale price alone 1s not grounds
to set aside a foreclosure sale, and the mortgage savings clause is preempted by statute.

For these reasons, defendant’s counterclaim against plaintiff should be dismissed.

DATED this 4th day of May 2015.

LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.

By: /s /Michael F. Bohn, Esq. /
Michael F. Bohn, Esq.
Gerald L. Tan, Esq.
376 East Warm Springs Road, Ste. 140
Las Vegas, Nevada 89119
Attorney for plaintiff

12
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5, NEFCR 9 and EDCR 8.05, I hereby certify that I am an employee of Law
Offices of Michael F. Bohn., Esq., and on the 4th day of May, 2015 an electronic copy of the REPLY
IN SUPPORT OF PLAINTIFF’S MOTION TO DISMISS COUNTERCLAIM AND OPPOSITION
TO COUNTERMOTION FOR SUMMARY JUDGMENT was served on opposing counsel via the
Court’s electronic service system to the following counsel of record:

Dana Jonathon Nitz, Esq.
Chelsea A. Crowton, Esq.
WRIGHT FINLAY & ZAK

7785 W. Sahara Ave # 200
Las Vegas, NV 89117

/s/ /Marc Sameroff/
An Employee of the LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.
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05/18/2015 04:25:52 PM
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Dana Jonathon Nitz, Esq. GLERK QF THE GOURT
EL I L VED

Nevada Bar No. 0050
Chelsea A. Crowton, Esqg. 05/19/2015 08:51:19 AM

Nevada Bar No. 11547

7785 W, Sahara Avenue, Suite 200

Las Vegas, Nevada 89117

dnitzi@wrightlegal.net

ccrowton(@wrightlegal.net

Attorneys for Defendant/Counterclaimant, Nationstar Mortgage, LLC

DISTRICT COURT
CLARK COUNTY, NEVADA
SATICOY BAY LLC SERIES 4641 Case No.: A-13-689240-C
VIAREGGIO CT, Dept. No.: V

Plaintiff,

VS,

NATIONSTAR MORTGAGE, LLL.C; COOPER| NATIONSTAR’S OPPOSITION TO
CASTLE LAW FIRM, LLP; and MONIQUE NAPLES COMMUNITY

GUILLORY, HOMEOWNERS ASSOCIATION’S
MOTION TO DISMISS
Defendants. COUNTERCLAIM
NATIONSTAR MORTGAGE, LLC, Hearing Date: 6-19-2015

Hearing Time: 9:00 A.M.

Counterclaimant,
VS,

SATICOY BAY LLC SERIES 4641
VIAREGGIO CT; NAPLES COMMUNITY
HOMEOWNERS ASSOCIATION; LEACH
JOHNSON SONG & GRUCHOW; DOES 1
through X; and ROE CORPORATIONS 1
through X, mclusive,

Counter-Defendants,

Detfendant/Counterclaimant, Nationstar Mortgage, LLC (hereinafter *“Nationstar™), by

and through 1ts attorneys of record, Dana Jonathon Nitz, Esq. and Chelsea A. Crowton, Esq. of

AA000408
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the law firm Wrnght, Finlay & Zak, LLF, hereby submits its Opposition to Counter-Defendant’s
Motion to Dismiss Counterclaim. The Opposition is based on the attached Memorandum of
Points and Authorities, all papers and pleadings on file herein, all judicially noticed facts, and on

any oral or documentary evidence that may be submitted at a hearing on this matter.

DATED this / §/4day of May, 2015.
WRIGHT, FINLAY & ZAK, LLP

42Tl

Dana Joftathon Nitz, Esq. ~

Nevada Bar No. 0050

Chelsea A. Crowton, Esq.

Nevada Bar No. 11547

7785 W. Sahara Avenue, Suite 200

Las Vegas, Nevada 89117

Atrornevs for Defendant and Counterclaimant,
Frederal National Mortgage Association

MEMORANDUM OF POINTS AND AUTHORITIES
1. INTRODUCTION

This action centers on the parties’ rights in that certain real property commonly described
as 4641 Viareggio Court, Las Vegas, Nevada 89147 (the “Property”). ' Plaintiff Saticoy Bay
LLC Series 4641 Viareggio Ct (“Saticoy Bay™) claims superior title by virtue of a foreclosure
deed following a non-judicial foreclosure on a lien by the Counter-Defendant, Naples
Community Homeowners Association (hereinafter “HOA”). Nationstar claims superior title by
virtue of 1ts first position Deed of Trust on the Praperty. By its Motion to Dismiss, HOA claims
1t 1s not a proper party to Nationstar’s quiet title claim because it does not claim an interest
adverse to Nationstar. Also, HOA contends Nationstar’s claims against it for Wrongful

Foreclosure must be dismissed since it was not first submitted to the Nevada Real Estate

' A true and correct copy of the Grant, Bargain and Sale Deed recorded in the Clark County
Recorder’s Office as Book and Instrument Number 20070125-0003582 on January 25, 2007, is
attached to Nationstar’s Answer/Counterclaim as Exhibit 1. All other recordings stated
herealter are recorded in the same manner.
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Division for mediation or arbitration in accordance with NRS 38.300 and McKnight Family.

LLP v. Adept Management Services, Inc., 129 Nev. Adv. Op. 64, 310 P.3d 555 (2013).

Nationstar rejects HOA s arguments, first, because the quiet title and declaratory relief
claims are tied to one another and the procedures used by the HOA and its agent, Counter-
Defendant Leach Johnson Song & Gruchow (hereinafier “LISG™) selling the Property are in
dispute and are directly at issue. Moreover, since the relief requested — setting aside the HOA
Sale —would directly affect the HOA, it is a necessary party to Nationstar’s Counterclaim against
Plaintiff. Indeed, if the Court finds that the HOA or LISG did not properly foreclose on the
HOA lien in dispute — and specifically a super-priority lien — the sale must either be declared
vold or Nationstar’s Deed of Trust must be restored to its first position status. Dismissal could
only be proper if the HOA does not care 1f its sale is voided or if Nationstar’s Deed of Trust

survives in first position.

Second, NRS Chapler 38 and McKnight are not applicable because Nationstar has not
commenced an action to trigger their alternative dispute resolution procedures. Rather, Plaintiff,
Saticoy Bay, commenced the instant action. Nationstar has simply asserted counterclaims as a
primary defense to Plaintiff"s quiet title claims. Furthermore, the mediation procedure
established by NRS Chapter 38 was clearly intended by the Nevada Legislature to apply to
disputes between homeowner’s associations and their member homeowners, not between them
and the lender for the unit.

Iinally, 1t 1s unclear what the HOA hopes to accomplish by trying to bifurcate the quiet
title and declaratory relief claims from the remaining causes of action. All of the claims hinge on
the propriety of the HOA's foreclosure sale which the HOA and LISG conducted. Bifurcating or
splitting these causes of action may result in double recovery, inconsistent findings and
judgments. In other words, the Court will either grant quiet title/declaratory relief voiding the
HOA?s toreclosure sale and/or preserving Nationstar’s interest in the Subject Property; or in the
alternative, the Court will award damages to Nationstar for improprieties with the sale, but not
both. Notably, NRS Chapter 38 was recently amended in 2013 and now only requires mediation

and nol mandatory arbitration. The mediation objective can just as easily be served in this action
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through a mandatory settlement conference or mediation with a third-party neutral. Moreover,
any mediation would almost certainly fail given the extent of the unpaid balance of the loan and
the fair market value of the Property and given the fact that mediation among Nationstar and the
HOA would be meaningless without the Buyer, Saticoy Bay, whose interests would be directly
affected by any result setting aside the sale. A dismissal would simply delay the proceedings on
the merits as Nationstar would thereafter promptly move this Court to allow it to amend its
Answer and Counterclaim to bring the HOA back in as a party to the case. Needless delay and
needless expense can be avoided by simply denying the motion to dismiss or staying the case to

permit the mediation rather than dismissal.

II. STATEMENT OF FACTS

On or about January 22, 2007, Guillory purchased the Property. The Deed of Trust
executed by Guillory identified First Magnus Financial Corporation as the Lender, Great
Amencan Title as the Trustee, and Mortgage Electronic Registration Systems, Inc. (“MERS”) as
beneliciary acting solely as a nominee for lender and lender's successors and assigns, and
secured a loan in the amount of $258,400.00 (hereinafier the “Guillory Loan”).> On August 30,
2012, an Assignment of Deed of Trust was recorded by which MERS assigned all its beneficial
interest under the Deed of Trust to Nationstar.’

On August 18, 2011, a Notice of Delinquent Assessment Lien was recorded against the
Property on behalf of the HOA by the HOA Trustee, LISG.* On January 24, 2012, a Notice of

Default and Election to Sell under Homeowners Association Lien was recorded against the

* A true and correct copy of the Deed of Trust recorded as Book and Instrument Number
20070125-0003583 on January 25, 2007, is attached to Nationstar’s Answer/Counterclaim as
Exhibit 2.

> A true and correct copy of the Assignment of Deed of Trust recorded as Book and Instrument
Number 20120830-0000676 on August 30, 2012, is attached to Nationstar’s

Answer/Counterclaim as Exhibit 3.
* A true and correct copy of the Notice of Delinquent Assessment Lien recorded as Book and
Instrument Number 20110818-0002904 on August 18, 2011, is attached to Nationstar’s

Answer/Counterclaim as Exhibit 4.
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Property.” On July 30, 2012, a Notice of Foreclosure Sale was recorded against the Property by
the HOA Trustee.® Upon information and belief, pursuant to that Notice of Sale, a non-judicial
foreclosure sale purportedly occurred on August 22, 2013 (hereinafter the “HOA Sale™),
whereby Buyer acquired its interest in the Property, if any, for $5,563.00. On September 6,
2013, a Foreclosure Deed was recorded by which Buyer claims its interest.’

On September 25, 2013, Plaintiff filed a Complaint against Natjonstar, among others, in
this Court contending that the HOA foreclosure sale eliminated or extinguished Nationstar’s
interest in the Property. The Complaint also claimed exemption from arbitration on the grounds
that the Complaint concerned title to real property. The Complaint’s causes of action or claim
for relief included Declaratory Relief/Quiet Title.

Nationstar filed an Answer and Counterclaim on March 13, 2015. The Counterclaim
seeks Quiet Trtle/Declaratory Relief Pursuant to NRS 30.010 et seq. and NRS 40.010 et seq.
against Plaintiff and the HOA, stating that the HOA’s sale was unlawful and void, or in the
alternative that the Deed of Trust still encumbers the Property. This is premised on the
allegations that: (a) the CC&Rs do not permit foreclosure of the Property; (b) the CC&Rs were
recorded prior to the enactment of the super-priority lien statute and thus the subordination
provisions are enforceable; (c) the HOA did not provide proper notice to Nationstar; and (d) the
sale was commercially unreasonable. Additionally the cause of action for wrongful foreclosure
1s asserted against HOA.

After being served with the Answer and Counterclaim, HOA now brings a Motion to

Dismiss the Counterclaim portion primarily under NRS 38 and McKnight.

> A true and correct copy ol the Notice of Default and Election to Sell Under Homeowners
Association Lien recorded as Book and Instrument Number 20120124-0000764 on January 24,

201 2, 1s attached to Nationstar’s Answer/Counterclaim as Exhibit 5.
® A true and correct copy of the Notice of Foreclosure Sale recorded as Book and Instrument
Number 20120730-0001448 on July 30, 2012, is attached to Nationstar’s Answer/Counterclaim

as Exhibit 6.
" A true and correct copy of the Foreclosure Deed recorded as Book and Instrument Number

20130906-0000930 on September 6, 2013, is attached to Nationstar’s Answer/Counterciaim as
Exhibit 7.
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IHI. LEGAL ARGUMENTS

A. THE DECLARATORY RELIEF CLAIM IS DIRECTLY TIED TO THE QUIET
TITLE CLAIM MAKING HOA A PROPER PARTY.

The HOA contends that it is not a proper party 1o the quiet title claim since it does not
claim an adverse interest to the Property. However, the quiet title claim is directly tied to the
declaratory relief claim. And the relief sought in that cause of action is alternative: obtain an
order of the Court establishing that Nationstar’s Deed of Trust was not extinguished bul remains
in first position despite the sale or obtain an order establishing that the sale was void and must be
set aside; the HOA and its Trustee may have no interest if the first position status is re-affirmed
but they would certainly have an interest if the sale were set aside as void. Courts have the power
to declare rights, status and other legal relations whether or not further relief is or could be

claimed. NRS 30.030; Knittle v, Progressive Casualty Insurance Company, 112 Nev. 8, 10, 908

P.2d 724, 725 (1996). “When declaratory relief is sought, all persons shall be made parties who
have or claim any interest which would be affected by the declaration, and no declaration shall
prejudice the rights of persons not parties to the proceeding.” NRS 30.130.

The declaratory relief in this case is akin to setling aside a foreclosure sale. In McKnight,

which the HOA heavily relies on in its Motion, the Nevada Supreme Courl reversed and
remanded the lower court’s order denying a motion to set aside the homeowner association’s
foreclosure sale because the outcome depended on the quiet title claim. 310 P.3d at 559.
Likewise, the Court should void the sale in this case if it finds (1) the CC&Rs prohibited the
HOA and LIS&G from foreclosing on the Property; (2) improper notice of the foreclosure sale
including improper notice of any claimed super-priority lien; and/or (3) finds the sale to be
commercially unreasonable.

The question in this case then is not strictly limited to who is claiming an adverse interest
in the Property, but rather whose rights or interest may be affected by a declaration from this
Court that the foreclosure sale is void. Consider NRCP Rule 19(a), “Joinder Of Persons Needed

For Just Adjudication — Persons to Be Joined if Feasible,”

A person who 1s subject to service of process and whose joinder will not deprive the court
of jurisdiction over the subject matter of the action shall be joined as a party in the action
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against the Buyer without the HOA frustrates all these purposes. The same reasoning applies

under NRCP Rule 20, “Permissive Joinder of Parties - Permissive Joinder™;

aind are the focal points of the dispute to either declare the HOA sale invalid or affirmy/restore the
Deed of Trust on the Property. While the HOA may not be currently claiming an interest to the
Property 1itself, they certainly did claim to have the power to sell the Property. It only seems
iogical that the HOA would want to defend against the invalidation of their sale. However, if
HOA contends there will be no prejudice to 1t if the Court enters an order voiding its sale or
declaring the Deed of Trust as a first position lien on the Property, then dismissal could be

permitted. Otherwise, the Court should deny dismissal of the Counterclaim.

B. THE ALTERNATIVE DISPUTE RESOLUTION PROCEDURES OF NRS 38.310

certain disputes and to take out the mandalory arbitration provision of the prior statute. The

amended NRS 38.310 provides:

if (1) in the person’s absence complete relief cannot be accorded among those already
parties, or (2) the person claims an interest relating to the subject of the action and is so
situated that the disposition of the action in the person’s absence may (i) as a practical
muatter impair or impede the person’s ability to protect that interest or (11) leave any of the
persons already parties subject to a substantial risk of incurring double, multiple, or
otherwise inconsistent obligations by reason of the claimed interest.

The attendance 1n nmediation by the HOA and not the Buyer or the litigation by Nationstar

...All persons may be joined in one action as defendants if there is asserted against them
jointly, severally, or in the alternative, any right to relief in respect of or arising out of the
same transaction, occurrence, or series of transactions or occurrences and if any question
of law or fact common to all defendants will arise in the action. A plaintiff or defendant
need not be interested in obtaining or defending against all the relief demanded.
Judgment may be given for one or more of the plaintiffs according to their respective
rights to relief, and against one or more defendants according to their respective
liabilities.

The sale procedures used by LIS&G and the HOA existed at the beginning of this lawsuit

DO NOT APPLY TO THE CASE AT HAND.
NRS 38.310 was recently amended in October 1, 2013 to only requare mediation of

No civil action based upon a claim relating to:

(a) The interpretation, application or enforcement of any
covenants, conditions or resirictions applicable to residential
property or any bylaws, rules or regulations adopted by an
association; or

(b) The procedures used for increasing, decreasing, or imposing

AA000414
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additional assessments upon residential property,
May be commenced in any court in this State unless the action has
been submitted to mediation or, if the parties agree, has been referred
to a program pursuant to the provisions of NRS 38.300 to 38.360,
inclusive, and, if the civil action concerns real estate within a planned
community subject to the provisions of chapter 116 of NRS or real
estate within a condominium hotel subject to the provisions of chapter
1168 of NRS, all administrative procedures specified in any
covenants, condittons or restrictions applicable to the property or in
any bylaws, rules and regulations of an association have been

exhausted.

The term “civil action” 1n this section is defined under NRS 38.300(3) and “includes an action
tor money damages or equitable relief[,] [but] [t]he term does not include an action in equity for

injunctive relief in which there is an immediate threat of irreparable harm, or an action relating to

the title to residential property.”
1. Nationstar Has Not Commenced a “Civil Action” to Trigger NRS 38.310.

Again, NRS 38.310 provides in relevant part that “[n]o civil action abased upon a claim
relating to: [interpretation, application or enforcement of CC&Rs, bylaws, rules or regulations
adopted by an HOA] may be commenced in any court in this State unless the action has been
submitted to mediation . . .” (Emphasis added.) A civil action is commenced by filing a
complaint with the court.” NRCP 3 (“Commencement of Action™).

Here, Nationstar has not commenced any action as Plaintiff filed its complaint to
commence the instant action for quiet title relief. Nationstar has simply brought in the HOA
through a counterclaim because attacking the sale procedures used by the HOA is a major
defense to Plaintiff’s claim that it acquired free and clear title to the Property. This is indeed a

distinguishable characteristic from the McKnight case cited by the HOA where the action, or

complaint, 1n that case was commenced or initiated by the former unit owner against the
homeowners association and its agents. 310 P.3d at 555. Nationstar is simply on the defensive
end and bringing in the HOA is necessary to dispute their sale procedures and to essentially seek

indemnity for their actions.

2. Nationstar Does Not Fall Within the Class of Persons to Which NRS 38
Applies Since It is Not a Homeowner.

The scope ol NRS 38 was meant to apply to homeowners, and not lien holders such as
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Nationstar. When NRS 38.310 was presented to the Assembly Commitiee on Judiciary as
Assembly Bill 152 in 1993, the prinle sponsor of the bill, Michael Schneider, stated:

Over the past year [I have] been privy to problems arising 1n the
associations developed for the homeowners, by the homeowners. The
associations have developed their own “constitutions” which are referred
to as covenants, conditions and restrictions (CC&R’s). Although these
associations have flourished and existed with encouragement, there are
personality problems and management problems between the board and
the residents. As a result, many lawsuits are being filed which could be

resolved in some sort of dispule resolution such as arbitration. Dispute
resolution may bring about results in 30 to 45 days rather than the years it
takes a lawsuit to proceed through District Court.

(See Minutes of the Assembly Committee on Judiciary, Sixty-Eighth Session, Feb. 14, 1995, pg.
3 attached hereto as Exhibit 1).

Later, Mr. Schneider also appeared before the Senate Committee and explained:

This bill proposes for any probiems between the residents of the
community or the residents and the board . . . the parties go to arbitration
or mediation, rather than court . . . this first step will result in most of the
dispute being resolved before they male it to court. Especially since most
of the disagreements end up as personality conflicts, rather than conflicts
over substantive 1ssues.

(See Minutes of the Senate Committee on Judiciary, Sixty-Eighth Session, June 16, 1995, pg. 4
attached hereto as Exhibit 2).

As explained by Mr. Schneider, AB 152 or NRS 38.310 was designed to quickly and cost
efficiently resolve disputes between homeowners and the associations. Since Nationstar is a first

deed of trust lien holder, and not a homeowner, it fails outside the class of persons NRS 38.310

was intended to encompass.

3. The Policy Objectives of NRS 38.310 Are Not Met if the Wrongful
Foreclosure Cause of Action is Dismissed and Sent to Mediation.

When interpreting statutes, a court must avoid interpretations that would violate the spirit

of the provision, See Nevada Mining Ass’n v. Erdoes, 117 Nev. 531, 538 26 P.3d 733, 757
(2001). BRifurcating out or dismissing the claims other than for quict title or declaratory relief
will not result in a quicker or more cost-effective resolution, and most likely will be an exercise

in futility. At the outset it must be noted, that since the decision in McKnight, NRS 38 was
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Nationstar. When NRS 38.310 was presented to the Assembly Commitice on Judiciary as

Assembly Bill 152 in 1995, the prime sponsor of the bill, Michael Schneider, stated:

Over the past year [I have] been privy to problems arising in the
associations developed for the homeowners, by the homeowners. The
associations have developed their own “constitutions” which are referred
to as covenants, conditions and resirictions (CC&R’s). Although these
associations have flourished and existed with encouragement, there are
personahity problems and management problems between the board and
the residents. As a result, many lawsuits are being filed which could be
resolved in some sort of dispute resolution such as arbitration. Dispute
resolution may bring about results in 30 to 45 days rather than the years it
takes a lawsuit to proceed through District Court.

(See Mimutes of the Assembly Committee on Judiciary, Sixty-Eighth Session, Feb. 14, 1995, pg.
3 attached hereto as Exhibit 1).

Later, Mr. Schneider also appeared belore the Senate Committee and explained:

This bill proposes for any problems between the residents of the
comimunity or the residents and the board . . . the parties go to arbitration
or mediation, rather than court . . . this first step will result in most of the
dispute being resolved before they make it to court. Especially since most
of the disagreements end up as personality conflicts, rather than conflicts

over substantive 1Ssues.

(See Minutes of the Senate Committee on Judiciary, Sixty-Eighth Session, June 16, 1995, pg. 5
attached hereto as Exhibit 2).

As explained by Mr. Schneider, AB 152 or NRS 38.310 was designed to quickly and cost
efiiciently resolve disputes between homeowners and the associations. Since Nationstar is a first
deed of trust lien holder, and not a homeowner, it falls outside the class of persons NRS 38.310

was intended to encompass.

3. The Policy Objectives of NRS 38.310 Are Not Met if the Wrongful
Foreclosure Cause of Action is Dismissed and Sent to Mediation.

When interpreting statutes, a court must avoid interpretations that would violate the spirit

of the provision. See Nevada Mining Ass’n v. Erdoes, 117 Nev. 531, 538 26 P.3d 753, 757

(2001). Bifurcating out or dismissing the claims other than for quiet title or declaratory relief

will not result in a quicker or more cost-effective resolution, and most likely will be an exercise

in futihity. At the outset it must be noted, that since the decision in McKnight, NRS 38 was
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amended to no longer require arbitration. The parties must now agree to referral 1o a “program”
or arbitration. Sce NRS 38.310; see also NRS 38.330¢2).° It simply does not make sense for
Nationstar to agree to separately arbitrate the non-quiet title or declaratory relief claims out of
fear of mconsistent findings of fact and outcomes. This just leaves mediation as the only
alternative dispute resolution procedure.

When resolving disputes in mediation, the natural inclination is to resolve all claims and
causes of action in one settlement. In this case, Nationstar seeks two general remedies. Either
the Court will (1) reaffirm/restore Nationstar’s first Deed of Trust on the Property; or (2) award
damages for the loss of Nationstar’s interest in the Property. Nationstar certainly does not
contend it 15 entitled to both as that would constitute double recovery. The problem with
mediation 1s that the HOA cannot effectively agree that the foreclosure sale was invalid and/or
that the Deed of Trust survived the sale without the consent and involvement of Plaintiff as the
record owner ol the Property. Also, on the flip side of the coin, the HOA will most likely decline
to offer any money for the improprieties of the sale when it would be more cost effective for it to
Just agree that the Deed of Trust remains a valid lien on the Property. The mediation process

therefore becomes useless in this case if some claims are mediated, and others are not.

4. The Monetary Damages Sought by Nationstar Hinge on or Relate to Title to
the Property Thercby Exempting this Matter from Alternative Dispute
Resolution Procedures.

The non-declaratory relief/quiet title causes of action also fall within the “relating to the
title to residential property™ exception under NRS 38.300(3). Again, the purpose of the
Counterclaim 1s to either reaffirm or restore Nationstar’s interest in the Property, or in the
alternative seek damages for the lost interest. Nationstar again is not seeking both remedies as a
form of double recovery. Whether damages are awarded will hinge in part on whether

Nationstar 1s affirmed or restored its lien on the Property. Thus, the causes of action that seek

® “Before commencing a civil action in the proper court, the parties named in the claim
[submitted to NRED]| may agree to arbitration if the parties have participated in mediation in
which an agreement was not obtained or if a written decision and award [from a hearing officer
of the Program] have been issued pursuant to NRS 38.325.”
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damages against the HOA all directly relate to title to the Property.

C. TO THE EXTENT THE COURT FINDS MEDIATION IS REQUIRED UNDER
NRS 38, THE COURT SHOULD STAY THIS CASE PENDING COMPLIANCE
OR SET A MANDATORY SETTLEMENT CONFERENCE.,

“[T]he power to stay proceedings is incidental to the power inherent in every court to
control the disposition of the causes on its docket with economy of time and effort for itself, for

counsel, and for the litigants.” Landis v. North American Co., 299 U.S. 248, 254, 57 S. Ct. 163,

166 (1936). The causes of action and claims for relief in the Complaint and Counterclaim all
arise out of the same transaction or occurrence, or arise out the same common nucleus of
operative fact —the HOA’s foreclosure sale. It simply makes sense to litigate these issues in one
forum to eliminate potential inconsistent findings of facts and inconsistent judgments.
Accordingly, the Court should stay the proceedings in this action if compliance with NRS 38 is
necessary.

Alternatively, and if the parties so agree, the Court should set a Mandatory Settlement
Conference so all parties may participate in an attempt to resolve all claims and causes of action.
This would no doubt be a more economical way under the circumstances to serve the objective
of NRS 38 in attempting to quickly and efficiently resolve disputes.

/17
/1
[/
/17
[ 1]
/77
/1!
/1
/17
{17
{1/
{1/

AA000419

Page 11 of 14




IV.

CONCLUSION

Based upon the foregoing, Nationstar respectfully requests that the Court deny the

HOA’s Motion to Dismiss the Counterclaim. In the alternative, Nationstar requests a stay of this

matter pending mediation under NRS Chapter 38 or in the alternative a mandatory settlement

conference under the auspices of this Court.

DATED this %y of May, 2015.

WRIGHT, FINLAY & ZAK?
NPT & =z

Dana Jonagon Nitz, Esq. —

Nevada Bar No. 0050

Chelsea A. Crowton, Esg.

Nevada Bar No. 11547

7785 W, Sahara Avenue, Suite 200

[.as Vegas, Nevada 89117

dnitzicgwrightlegal.net
ccrowton(@wrightlegal.net

Attorneys for Defendant/Counterclaimant,

Nationstar Mortgage, ILLC
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AFFIRMATION

Pursuant to NRS 23983.030
The undersigned does hereby affirm that the preceding NATIONSTAR’S

OPFPOSITION TO NAPLES COMMUNITY HOMEOWNERS ASSOCIATION’S

MOTION TO DISMISS COUNTERCLAIM filed in Case No. A-13-689240-C does not

contain the social security number of any person.

DATED this {2 day of May, 2015.

WRIGHT, FINLAY & ZAK, LLP

/f///"”/@
Dana Jonathon Nitz, Esg. ~
Nevada Bar No. 0050
Chelsea A. Crowton, Esq.

Nevada Bar No. 11547

7785 W. Sahara Avenue, Suite 200
Las Vegas, Nevada 89117
dnitz@wrightlegal .net
cerowton(@wrightleeal.nel

Attorneys for Defendant/Counterclaimant,

Nationstar Mortgage, LLC

Pape 13 of 14
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CERTIFICATE OF SERVICE
Pursuant to NRCP 5(b), T certify that | am an employee of WRIGHT, FINLAY & ZAK,

LLP, and that on this [ glgay of May, 2015, 1 did cause a true copy of NATIONSTAR’S
OPPOSITION TO NAPLES COMMUNITY HOMEOWNERS ASSOCIATION’S
MOTION TO DISMISS COUNTERCLAIM to be e-filed and e-served through the Eighth

Judicial District EFP system pursuant to NEFR 9 and/or by depositing a true copy of same in the

United States Mail, at Las Vegas, Nevada, addressed as follows:

1 Law Offices of Michael F. Bohn, Esq.

Eserve Contact office(@bohnlawfirm.com

Michael F Bohn Esq mbohn{@bohnlawfirm.com
McCarthy Holthus '

Thomas N. Beckom tbeckom{@mecarthyhelthus.com
Messner Reeves LLP

Bernita Lujan blujan{fdmessner.com

Tom McGrath tmegrath(@messner.com

Jason M. Peck jason.peck@libertymutual.com

/.

An Employee of WRIGHT, FINLAY & ZAK, LLP
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MINUTES OF THE
ASSEMBLY COMMITTEE ON JUDICIARY

Sixty~eighth Session
February 14, 1885

The Committee on Judiciary was called to order at 1:06 p.m., on
Tuasday, February 14, 1995, Chairman Sandoval presiding in Room
4401 of the Grant Sawyer State Building, Nevada Legislature, Las
Vegas, Nevada. Exhibit A is the Agenda. Exhibit B iz the
Attendance Roster.

COMMITTEE MEMBERS PRESENT:

Mr . Bernie Anderson, Chairman

Ms. Barbara E. Buckley, Vice Chairman
Mr. Brian Sandoval, Vice Chairman
Mr. Thomas Batten

Mr. John C. (Carpenter

Mr. David Goldwater

Mr. Mark Manendo

Mrs. Jan Monaghan

Ms, Genie QOhrenschall

Mr. Richard Perkins

Mr. Michael A. (Mike) Schneider
Mrs. Dianne Steel

Ms. Jeannine Stroth

COMMITTEER MEMBERS ABSENT:

Mr. David E. Humke, Chairman (excusad)
GUEST LEGISLATORS FRESENT:

Assemblyman Douglas Bache

STAFF MEMBERS PRESENT:

Dennis Meilander, Research Analyst
Patty Hicks, Committee Secretary
Barbara Mcss, Committee Secretary

OTEERS PRESENT:

Judy Jacoboni, Victim Advocate, Mothers Agalinst Drunk
Driving

Laurel Stadler, Legilslative Liasion, Mothers ARgainst Drunk
Driving

Mark Smith, Las Vegas Chamber of Commerce

Vicki Brennan, private citizen

James Mastrino, private citizen

Judi Roct, private citizen

Jean Gecrges, private citizen and mediator

Michael Mack, private ciltizen

Allen Duke, private citizen

Jim Banner, private citizen and former legislator
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Andy Maline, Vice-President, Community Association
Institute

John Leach, Presicent, Community Association Institute
Eleissa Lavelle, Legislative Action Chair, Cemmunity
Agsscclaticn Institute

John Delmazzc, private citizen

Kate Davis, private citizen

Ken Way, private citizen

AS5EMBLY CONCURRENT RESOLUTION 2 - Urges peace olificers ta
ldentify and arrest, and

courts to impose prompt,

meaningful and consistent

sanctions upon, Jjuveniles

who violate laws related

to alcohol and drugs.

Judy Jacoboni, Lyon County Chapter President, Mothers Against
Drunk Driving (MADD) spoke in support of Assembly Concurrent
Rescolution (A.C.R.) 2. Ms., Jaccboni stated A.C.R. 2 goes hand in
hand witnh the other bills currently before the legislature this
session regarding the laws affecting juveniles drinking. MADD
feels‘currently law enforcement officers will not expend the
time and energy to pursue arrests for juvenile consumption since
they know virtually nothing will be done to that juvenile.
A.C.R. 2 urges police officers to pursue arrests of juvenile
alcchol offenders. A.C.R. 2 urges follow=through from the
police officer's arrest, to the prosecutors, through the judge's
conviction. She believes passage of A.C.R. 2 will send a
message to law enforcement and courts that crimes involving
minors possessing, purchasing, or consuming alcohol or drugs
willl not be tolerated. Ms. Jacoboni's prepared testimony is
attached hereto as {(Exhibit C) .

Laurel Stadler, Legislative Liaison, Mothers Against Drunk
Driving, echoed Ms. Jacoboni's comments and added that someone
needs to Lake a leadership role in the issue surrounding
juvenile alcohecl offenders. The legislators have been called
upon to become that leadaership role. Both Ms. Jacoboni and Ms.
Stadler referred the committee to previcus testimony made before
the committee in recent weeks regarding the treaztment proegrams,
mandatory license revocallon, and possession arrests. Ms.
Stadler feels addressing youth alcochel cffenders early on will
hopefully eliminate the problem of alcchel in the lives of those
youth as they become adulis.

The committee adjourned for a break at 1:16 p.m. and reconvened
at 1:535 p.m.

ASSEMBLY RBILL 132 - Requires arbitration of certain claims
relating to residential property.

Chairman Sandoval acknowledged the large number of persons
wishing to testify and informed everyone that the meeting would
adjcurn at 3:15 p.m. He hoped to accommodate as many pecple as
passible within the time frame available to them. He asked all
those wishing tc testify to form a line and limit their
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testimony to three minuites each.

Mr. Schneider, the prime sponsor of A.B. 152, stated it is a
Form of dispute resoclution which developed as a result of his
working closely with property management asscciations. Over the
past year he has been privy to problems arising in the
associations developed for the homegwners, by the homeowners.
The asscociations have developed their own "constitutions" which
are referred to as covenants, conditions, and restrictions
(CC&R's) . Although these associations have flourished and
axliszted with encouragement, there are personality preblems and
management problems between the board and the residents. As a
result, many lawsulits are being filed which could be resclved in
some sort of dispute resolution such as arbitration. Diispute
resolution may bring about results in 30 to 45 days rather than
the years 1t takes a lawsult to proceed through District Court.

Mr. Schneider stated there are some amendments already prepared
orr A,B. 152 which are contained in the folders of each committee
member. Mr., Schnelder also stated that €0% of the people in
Clark County now live under some form of associabtion and all the
new housing projects in Clark County will be under an
assotiation.

Mr. Anderson asked if these "zssociations" wished toc no longer
e an association, how would they dissclve the association? Mr.
Schneider stated property, street management, or whatever else
was affected, would probapbly fell back to the city or county.
Mr. Anderson clarified that should an association wish to
disselve bLhelir association, the landscaping and street
maintenance that is currently taken care cof by the association
wceuld then fall to the city or county which would result in an
overali tax burden. Mr. ESchneider agreed.

Chairman Sandoval acknowledged the presence of Kathy Letterman,
Sue Milier, Deanna Royder, Hans Hansen, and Joy Bolice,
employees from the Las Vegas Chamber of Commerce. He also
acknowledged the presence of John Gibbons, State of Nevada Real
Estate Divisiocn, and Larry Struve, Nevada Department of Business
and Industry, in Carson City. Chairman Sandoval again stressed
the importance cf the witnesses wishing to testify to keep their
testimony brief and if there was a group of individuals perhaps
they could identify one spokesperson to speak on their behalf.

Mark Smith, a private citizen living at 3163 Predara Avenue, Las
Vegas, candidly stated he was unable to interpret much of the
fanguage in A.B. 152; haowever, he supports thz bill in that he
has had much personal experience in associations stemming back
some ten years ago. In fact, he was once sued by a
"dictatorial" board. The lawsult was erroneous and in fact,
that lawsult precipitated him running as President for the
Association and he was in that positicn for sevesral years.

These lawsuits would cost the associaticon a lcot of money. He
feeis that there should be a mechanism in place Lo avoid the
lawsuits and keep the issuas out of court allowing ssttlement on
a more reascnable basis and therefore supports passages of A.B.
152,
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Vickli Jean Brennan stated her understanding of the hy-laws
states there is an annual meeting every year however in her unit
nomecwners cannot go to those board meetings unless specifically
invited. She further stated thers was a parking problem in the
covered parking areas. If someons is in your covered parking
areg, you are not allowed to call o have them towed away.
Lastly, Ms. Brennan expressed her dismay that her complex did
not have a children's playground. Chairman Sandoval asked if
Ms. Brennan was testifying in supporf of A.B. 152 and Ms.
Brennan stated she was in support of the bill.

James Mastrino testified he iives 1n west Las Vegeas, across from
Spanisn Trails. Mr. Mastrino explained his experience of being
attacked on the caommon ground of his compiex near the swimming
pool. He went on to state the beoard of his associastion is doing
nothing apouf 1t and he feels he has no egual rights and the
CC&R'3 are not being Fulfilled.

Judi Root, private citizen and resident at Quail E=states, Las
Vegas, stated she presently has a lawsult against her board, not
against the associaticn but against the board because of the
acts they carried out. She feels she has had her first
amendment rights taken away hecause the board does not allow
freedom of speech at the board meetings. Ms. Root alsc
addressed the fact that whenever there is a problem everyone
tells you to "read your CC&R's". She understands such things as
mazintaining your property in a good manner comes under the
CC&R's, by-laws, and/or rules and regulaticons. However, the
problem is the rules are written by the developer who dces not
even live on the premises. Yet, the only way to change the
rules or bylaws is {0 rewrite them and a 75% passage 1s
required. Ms. Root expressed her dismay in the association,
bozrd members, and the residents, because they are all acting
like kindergartners rather than adults. The management company
and their secretary are paid by the residents yet they will not
act in any fashion without first checking with the board. She
feels the passage of this bill is extremely important. Ms. Root
thankad Mark Sawyer and Channel 13 for announcing today's
meeting.

Jean Georges, a private citizen residing at 701 Rancho Circle,
Las Vegas, testified that he was a member of the Community
Association Institute Legislative Acticon Committee; however,
tcday he was testifving as a homeowner and as a private
mediator. He feels the passage of A.B. 152 is extremely
important bacause it represents choilces and options for both
homeowners and boards for a faster, less expensive, time
consuming, traumatic resolution. He hears horror stories every
day a3 a private mediator. In most cases, none of the
participants wish to take the case to court. He feit the bill
provides a two-fold purpose. First, it provides an alternative
for boards and homeowners Lo resclve their dispute:; and
secandly, by directing the disputes to mediation or arbitration,
the communities become aware that these dispute resclutions are
available.

Mr. Georges also expressed his concern with the way mediators
would be paid and felt the method of paymant should be
consistent with how arbitrators are paid. He also feels that if
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arbitration is binding it should remain so and all the outs for
appealing to the courts should neot apply.

Mr. Schneider asked i1f Mr. Georges wouild enlighten the committee
onn what happens when there is a lawsuit pending before an
association.

Mr. Georges stated, of course, any litigation is stressful.
further, the entire area is turned Iinte a battleground involving
the children as well as the adulls. It sliminates any sense of
peaca and quiet that property owners have. A dispute over the
building of & fence erupts into secondary disputes and both
sides become angry. Mr. Schneider also commented that during
litigation in an asscociation, virtunally all property sales come
to & halt. Ycu cannct sell your property bescause no title
company will insure property with title insurance with & fuzll
blown lawsult underway. It alsc affects the property value.

Michael Mack, 4B00 Merlin Parkway, Las Vegas, & private citizen,
testified he was in favor of A.83. 152; however, although he
feels the bill will do a lot of good, it doess not go quite far
enough. He further stated that most of the condominium
assocliations in Las Vegas are operating under CC&4R's from 20
years ago and the law bzing applied in Nevada is federal law
since the state law lacks details. Mr. Mack stated he owns
three condominiums in three different states: Newvada, Hawaii,
and Utah. He believes Hawaili's state law is very clear and
effective &5 relates to asscoclations in that Hawaii's
legislature meets every vyear to redefine association laws. Mr.
Mack provided a copy o ocne-fifth of the laws that the State of
Hawali has adeopted, most particularly involving condominium
management which is attached heretoc as (Exhibit D). Mr. Mack
would like to see Nevads pattern their laws regarding
condominium associations te that of the State of Hawaii. Mr.
Mack went on to provide the committee with examples of how
effective Hawaii laws were in relation to specific prcklems such
as liens, funding of the reserve account, and obtaining copies
of minutes. He also stated the State of Flerida, since they
nave so many condominiums, has some good laws on the books that
perhaps Nevada could pattern their laws fzrom.

Allen Duke, Paracise Spa, brand new condominium resident in Las
Vegas, testified that when he moved into his condominium he
learned the bylaws had been amended six times since 1986,
Although he realized he had to pay 575 per month for association
fees he was not aware of a 103% increase in those fees and vet
ancther 10% increase and a 517 assessment. He stated these
assessments go pack te 1986 and he should not have to pay for
them since he did not reside in the condominium at that time.
Mr. Duke is a disabled veteran of World War I1 and this is his
first real estate purchase.

Ms. Ohrenschall addressed Mr. Mack's previous testimony and
asked him why Spanish Oaks had no reserve funding. Mr. Mack
stated it was because of very poor management and the managers
absconded with many funds.

Chairman Sandoval closed the testimony on A.B. 152 and opened
testimony on a companion biii, Assembly Bill 74, sponsored by
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Assembiyman Bache.

ASZEMBLY BILL 74 - Revises provisions governing use of units
in common—-interest community.

Douglas Bache, District 11 Assemblyman, Las Vegas stated A.B., 74
had been previously heard in Carson City and then introduced Jim
Banner.

Jim Banner, privabte citizen residing at 2533 Lotis Hill Drive,
l.as Vegas, and former legislatcr, spoke in favor of A.B. 74 and
turther stated he believes the CC&R's in Las Vegas are scattered
all over the town with different descriptions for each—-—nckody
knows what 1s going on and whe to talk to when & preblem arises,

Mr, Banner stated he had read the CC&R's and had them
reviewed by other people with more knowledge of CC&R's than
himself, and at that peint he was happy with the contents of the
CC&R'T s, Mr. Banner further stated that soon after moving into
his new residence a tenant filed suit against him and in his
opinion this suit was filed to personally annoy and harass him.
Mr. Banner stated that due to this annoyance and harassment he
was hospitalized with heart problems, and the assoclation's
ruling was made as if nothing had happened, but Mr. Banner
stated again that he was hospitalized with heart problems due to
Lhe annoyance and harassment made by this suit. Mr. Banner
st1ll feels changes need to occur in the laws because if someone
wants te file a lawsuit they can do so but the moving party is
the name of the association rather than the individual so you
don't really know whoe is suing you.

Mr. Banner stated he would like to see some amendments in A.B.
74 which would include no retroactivity or no ex post facto,
whatever language is preferred by the LCB. Mr. Banner further
stated he would like to bhe invited to be on any subcommittees
relating to A.B. 74 or Mr. Schneider's bill, A.B. 152 as long as
there were no conflicts between the two bills. Chairman
Sandoval stated there would be subcommittees formed in relation
to A.B. 74 and A.B. 152 and thanked Mr. Beznner for his
testimony.

Andy Maline, Vice President of the Southern Nevada Chapter of
Community Associatlon Institute of Southern Nevada, spoke in
cpposition to A.B. 74 stressing that it wounld be disastrous to
gridlock the process of amending bylaws. Ms. Buckley stated her
understanding of AB. 74 affects youth, occupancy, and
alienation only. The Lestimony the committee heard on Mr.
Banner's case had to do with him using a saw mill in his garage
after he had moved in. Mr. Maline, referring to Mr. Banner's
situaticon, stated he believes occasional use of your garage to
build a bookcase would be okay but if it is censtant, you have
to consider the neighbors, the nolse level, and whether it is
for gain, emplovment or business. Mr. Maline thinks the
democratic process should prevail and he deoes not see how A.B.
74 would work at alli.

Mr. Anderson asked if Mr. Maline had reviewed the laws from
Hawail that were presented to this committee. Mr. Maline stated
he had read those laws and has worked for the past year on the
committee that designed A.B. 152. He felt the committee needed
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to look at NRS 116 which has adopted and applied the Uniform
Common Interest Ownership Act. This act develops uniformity
across the states and the assocociations can apply the uniform act
or choose not to. He discussed the quorum requirements of the
uniiorm act and the preposed legisiation.

John Leach, Attorney at Law and President of the Community
Association Institute of Southern Nevada, stated he was going to
testity in favor of A.B. 157 but after listening to Mr. Maline's
concerns he changed his mind and stated he was very much opposed
to this legislation. Mr. Leach's concerns were that of section
1, "subject Lo provisions of the declaration” and (he
reguirement for somewhere 100% of the vote for CC&R's. Mr.
Leach alsc stated that subsection 3 discusses bylaws. He
informed the committee that a bylaw is a document that discusses
procedures within the association, not restrictions on youths,
occupancy, or alienation. Those i1tems would be governed by the
deciaratlion not the bylaws. The bhylaws make up the annuai
meetings, speclilal meetings, elections, definitions, etc. He
reminded the committee that the developers make these documents
before anv homeowners are residing Lhere and wikbthin time the
homecwners need to amend them so they have the ability to adapt
and adjust within those prepared documents. By impasing a 100%
agreement by the homecwners you create encrmeous difficulties.

He stated that 75% agreement is currently toc high and
unrealistic. Mr. Anderson stated the common interest statutes
in this state have oniy been aon the bhooks since 1891 and were
amended in 1992 and wondered 1f Mr. Leach provided testimony at
that time. Mr. Leach stated that a law partner of his, Michael
Buckley, participated in those discussions but he perscnally was
not involved at that time. Mr. Anderson asked if he was
familiar with the Hawaiil legislation discussed earlier. Mr.
Lezach stated he was familiar with some portions of it because
thay do try to keep informed of what other jurisdictions are
doing to learn from thelr axperiences. Mr. Anderson asked Mr.
Lzach if he felt there weres major problems in existence
regarding the current system for addressing common interest
ownership problems. Mr. Leach stated that under the current
laws, NRS Chapter 116, he did not consider there fo be major
probhlams. He does not feel that, liks Mr. Mack, we n2=2d Lo
change everything to the way Hawali has their laws set up. Mr.
Anderson asked how the legislature could change the apparent
"dictatorial power"™ that currently exists in the asscciations.

Mr. Lezach did not feel there was & way, through the
legislature, to changs one person's power or contrel. He stated
there are over 600 homeowner associations in the valley and many
are run by honorable upstanding pecopls but there is5 ne way to
legisiate the dictatorial individual. In addition, there are
procedures within each associations' declarations to remove
board mempsrs. There is a3 mechanism in place for this if
necessary. Perhaps the homeowners zre not exerclising bheir
rights under the CC&R's to accomplish this.

Mr. Perkins stated he understood that having an unanimgus vote
igs restrictive if not prohibitive in the amendment process but
he was troubled with somecone coming before the committee to
cppose a bill and not cffering them an alternative. Fe asked
Mr. Leach what alternative he may have to protect the rights of
the individual who buys a home based on existing CCiR's, spends
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money to create a workshop in his garage because it is allowed,
and then is later threatened by homeownsrs that he will no
longer be able to keep his workshop. Mr. Leach discussed the
grandfathering-in clause that is usually used in enacting
amendments and in fact he counsels his clients that they cannot
pass one rule and then later on take it back. Before you could
change the way someone uses thelir garage the way he was
originally allowed to use it, the association's members have to
adopt and amend the CC&R's by 75% to 90%. This is very
difficult to do. He conveyed to the committee that amendments,
because of the high percentage of quorum required, do not pass
regularly.

Eleissa Lavelle, Attorney at Law, Crockett & Myers, Las Vegas,
stated she has been an attorney for 18 years and currently the
majority of her law practice is representation of homeowners
aszsocliations, individual homsowners, and developers. She is
also chairman of the Legislative Action Committee of Community
Assaciations Institute and has been working closely with A.B.
152. ¢the is @ strong supporter of A.B. 152 "with some changes".

They recognize the concerns of variocus members of the community
and are addressing theose concerns specifically in two areas to
make amendments to A.B. 152. One area is primarily the great
length ¢f time it takes these cases toe go through iitigaticen and
that usuwually litigation exacerbates the proklem rather than
fixaing it. The other arez of concern is that the bill does not
cover cerltain properties that do not necessarily fit with the
associaticons. She believes arbitration would create a2 forum
composed of people that homeowners and associations could trust-
—thelr peers. 5he stated they are working within the community
to address the concerns everyvone nas and focus on the proper
divizion each concern may address for instance, consumer
praoblems ar real estate problems, and they want to find the best
place for the process because she feels it is an important
ProOCcess.

Ms. Lavelle stated there are two szeparate distinctions between
the Hawail law versus what 1s currently proposed in Nevada: 1}
arbitration 15 by cheice 1n Hawali rather than mandatory; 2}
the difference here is the confusion as to whether there is a
triail including the intreductieon of findings of fact and
conclusions of law. Ms. Lavelle concludsed that she would like
to be invited to subcommittees on these bills when so formed.

John J. Beimazza, Las Vegas resident, stated hes supported the
passage of A.B.152 and further informed the committee that he
sat on the board of directors for his association for
approximately three vyears. However, on Octoecber 23, 1924, the
developer/declarant president fired four bozard members.
Currently, within his association there is an injuncticon in
place, bankruptcy proceesdings, and temporary restraining orders.
The interim hoard immediately amended the CC&R's which has
increased power. He feels they are in wvioclation of NRS 116 and
also his rights have been violated. He further discussed the
developer golng bankrupt and therefore has not performed the
terms and conditions promised to the homeowners relating to
common areas and improvements within the complex. As
hcmeowners, they cannot get 75% of the homeowners to amend the
newly amended CC&R's. He stated the current association is
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Mr. Schneider commented that the iaw does not have to do only
with associations. This law pertains tco all prcperty that has
covenants over it so it pertains toc single family residences
where there are covenants but you are nct in an asscciation.
S50, this 13 a very broad biil that i1s gacing te reqgquire a lot of
work.

Chairman Sandoval stated once the subcommitiee has been formed
anyone interested should stay in touch with Mr. Schneider.

There being no further busliness before the committes the meeting
was adjcurned at 3:25 p.m.
RESPECTFULLY SUBMITTED:

Joi Davis,
Committee Secretary

APPROVED BY:

Assemblyman Bernie Anderson, Chalrman

Assemblyman David E. Humke, Chairman

Agsgembly Commitfee on Judiciary
Februazry 14, 19935
Page
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MINGTES QF THE
SENATE COMMITTEE ON JUDICIARY

Sixty—eighth Session
Junrne 16, 1395

Tne Senate Commlittee on Judiciary was called to order by Chairman Mark A.
James, at B8:30 a.m., on Friday, June 18, 1985, in Room 224 of the Legislative
Building, Carson City, Hewvada. Exhiblt A is the Agenda. Exhibit B 1s the
Attendancs Roster.

COMMITTEE MEMBERS PRESENT:

Senaior Markx A. James, Chairman
Senaior Jon C. Porter, Vice Chairman
Senator Maurice Washington

Senator Mike McGinness

Senator Ernest E. Adler

Senator Dina Titus

Senator 0. C. Lee

GUEST LEGISLATORS PRESENT:

Assemblyman Michasl A. Schneider
Assemblywoman Dianne Steel
Assemblyman Richard Perkins

STAFF MEMZ2ERS PRESENT:

Allison Combs, 3enior Research Analyst
Leri M., Story, Commlittee Secretary

OTHERS PRESENT:

Eric Cooper, Lobbyist, Las Vegas Chamber of Cominerce

Greg Harwell, Lobbyist, California State Automobile Assoclaticen

Paula Treat, Lobbyist, Nevadz Judges Association

Eleissa C. Lavelle, Attorney, Lobbyist, Community Assocliations Institute

Andy Maline, Vice President, Community Assocciations Institute

T.R. {Renny) Ashleman, Lobbylst, Commlssion Ifor Binding Arbkitration/Dispute
Resciutlion Commission and Scuthern Nevada Home Bullders BAssociabtion

Becky Lu Brown, PCAM, Owner, Community Consulting Services

John L. Gibbons, Investigator, Real Estate Division, Department of Business and
Industry

Jzan Georges, Cilitizen

Lansford Leavitt, President, HNevada Dispute Resolution Services

Fat Coward, Lobbyist, Nevada Association of Raaltors

Nancy M. Saitta, Senior Deputy Attorney Generzl, Human Resources Division,
Office of rhe Attorney General

Ben Graham, Chief Deputy, Clark County DRistrict Attorney, Lobbyist, Nevads
District Attorneys Assocliation

Richard Gammick, District Attorney, Washce County

John C. Maorrow, Chief Administrative Deputy, Washoe County Public Defender

Margaret Springgate, Legal Counsel, Governor's Office

Chairman James cpened the hearing on the first bill and welcomed Assemblyman
Michael A. Schneider to the hearing.

ASSEMBLY BILL 54C: Increases monetary limits relating to small claims in
justices' courts.

Senator James asked the assemblyman to explain the purpose of the bill, since the
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Legislature had addressed the same. issue in the last session. Mr. Schneider
expleined he brings the kill because he was not involved in the "background
negoiiations” during the last session. He noted many businesses, particularly auto
dealers and real estate companies, must discount their claims against parties in
order to gualify for small claims court. I{f these businessss cannot meet the 53500
cutoif to get 1ntc small claims courts they must pay an attorney to represent them.
Thu:, he said, there is a lot cof suppcrt from the business community for & raise in
the dollar limit.

Mr. $chneider admitted the judges are not in favor of thls measure, noting "they
never like it," but, there were discussions held with them and they "signed cff on
it." He reported the originai small claim limit proposal was for 510,000, but the
compromlised limit came in at $3000. Senator James interjectad that Paula Treat,
Lobbyist, Nevada Judges Association, was indicating from the audience that the
judges concurred but were "not acting an free will." Mr. Schneider disagreesd,

noting Ms., Treat always acts on free wili.

The assemblyman explained the filing fee was raised to 585 for any small claims
in the $3500 to $5000 range. This, he reported, made the judges more agreeable

to the concept.

Senator James asked the witness heow this propesal will help the public. Mr.

Schneider replied it will help the small businessman, who is part of the public. This
bill will save these small businesses "$10,000" in attorney's fees needed to defend

a 514,000 claim in court, the witness testified.

Senator Lee observed that the btrue answer Lo the chairman's last guestion 1s this

bill will not help the public. He observed thes testimony was that the small

businesses were discounting their clzims 1n order to qualiify for the small clalms
court, and as & result the members of the public who are the subjects ofi the claims
are facing & smaller claim. This would appear, the senator noted, to be more o0f a
benefit to the public than rezising the limit. He stated he is willing to agree this 1s
a small businessman’s bill; but tc help the people, the iLaw should remain the same

as it is currently.

Eric Cooper, Lobbyist, Las Vegas Chamber of Commerce, explained the chamberx
of commerce likes this bhill. 1In fact, they preferred the original limit reguest of
510, 000, and the 5000 figure is a compromise. He admitted the iLimit was raised
at the last session, but he reminded the committes there 1s a great deal of
discounting doneg by the businesses, which costs them guite a bit of money.
Additionally, the business peopls are developing the skills necessary to effectively
use the small claims courts and weuld prefer to bs able to use them more often.

For these reasons, the chamber believes this is & good bill for the smzll business
pPEeXSon. He pointed cut that these small businesses are owned by members of the
public.

Mr. Schneldsr added that Judge Nancy Osterly, a constituent of Assemblywoman

Barbara Buckley and the chairman, met with a subcommittee held by the Assembly

Judiciary committee and negotiated for this $5000. He told the committee that Ms.

Bucklaey not only supported the measure but 1s5 a spenscer of it Senator Porter

suggested the committee lock to the merits of the bill, rather than the sponsorship.
The witnesses stepped down.

Greg Harwell, Lohbyist, California States Automobile Association, spoke in
oppositicon te the bill. Mr. Harwell spoke from prepzred festimony (Exhiabit ().
When asked what the highest amount allowed for small claims was in the country,
he stated the original propeosal feor S10,000 would have made Nevada the highest,
but he could not say which state currently has the highest limit.

When Mr. Harwell noted small claims courts would limit the amount of pretrial
discovery done for a substantial monetary claim, the chalrman interjected that most
actions in smali claims courts zre for unpaid pills, which do not really reguire much
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discovery. Mr, Harwell countered that is not necessarily trus. In California there
are more and more parscenal injury cases being filed in small cilaims court. The
chairman replied the only real concern would probably be the sssertion of an
affirmative defense to counter such a claim. He asked the witness if this is so.
Mr. Harwell agreed this may be one of the problems, but it has been his experlsance
in Californiz that "unscrupulous law firms would--for a fee--script out a case and
send the plaintiff off to small claims court” where Lthey would meeb up with an
unprapared and unscophisticated defendant. These defendants would be unable to
respond to the scripted atback of the plaintiff who was coached by the akttorney.

Mr. Harwell concluded his testimony, noting 53500 1s zn appropriate amount for
small claims court, where peoples ceocme to settls their differences without a lot of
"hassles."

Ms. Treat spoke next, stating, when asked, that she was speaking neither for cor
against the bili., She explalined she finds herself in an awkward position because
she 15 friends with the proponents of the blll. On the other hand, the judges
assocliation negotiated the same issue last session, in goed faith, with then-5enator
Matt Callister, who promiszed i1t would not come up again. She represented that
during the processes of the subcommittee hearings con the issuze this session, she

was faced with a group of people who were adamant that something be done. Ms.

Treat testified that when the subcommittee asked her if $5000 was alright with the
judges, her reply was, "If we have to go, 35000 is as high as we {can] go."

Ms. Treat explained she finds herself in a "catch-2." because if nothing is done

this session it will be brought up zgain next time, and if something is done this time
it will be brought up again next time. The issue does not seem to go away, she
emphasized. The judges asscciaticn feels they are the people's court, she testified,
and if Nevada raises the limit to 55000 they will have the second highest limit in

Lhe country.

Senator James declared he has lzarned his iesscn. He noted the issus was
thoroughly examined and debated during the previous session, and he is hard-
pressed o understand ths need. He asked the committee how they feel about the

issus,.

Senator Adler pointed ouf The committes has aiready passed a measure which

allows businesses to hilire an agent, who is experienced and adept at handiing these
small claims matters, to represent them effectively. This gives the businessmen

a major advantage over the average consumer who would be faced with the action

in smail claims court, he observed. He asked someone to address that change in
relation to this propesal.

Ms. Treat agreed with the senator. B5She noted there are many bills around which
could negatively impact the stazte courts, which are already burdened with full
calendars. There are not enouagh judges, nor encugh financial backing, she
testified, to hire personnel to process ail the work the courts face. She asked the
Legislature to take an oppeortunity, in some interim, to examine the lowsr courts in
an attempt to gain a clesar perspective aof their situation and to examine possible
ways to make them work better.

There was no further testimony on Assembly Bill (A.Z.) 540 and the chairman
closed the hearing. He moved to the next bill, brought by Assemblyman Schnelider,

A.B, 152.

ASSEMBLY BILL 152: Requires arbitration or medlation of certaln claims relating
to residential preperty.

The assemblyman explained this bill is very ilmportant te the citizens of Clark

Couniy, 235 well as being a goed step toward tert rzform. Mr. Schnsider reported

that currently 60 percent of zl1l people in Clark County live under some type of
community association. Virtually ail the naw homes being built in the county are

in an association. This 1s supported by the city snd county government because

it shifts some of the governmental responsibilities to the associations which are like
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"mini-cities," the witness said, with theilr own "iittle" governments, police forces,
etc.

Unfortunately, these mini-cities are without real enforcement authority and the
residents and boards of directors are at war with sach cther, ths assemblyman
reported. There have been efforts tec devise a solution to this problem, Mr.
Schneider sald, with representatives of the Communlity Associations Institute [CAT)
working with the assemblyman to draft this legislation. He repeorted there was
much public testimony on the problem during hearings held in the Assembly, and
many sitories were told of the extenlt to which the animosity exists betweesn these
boards and the residents of the communily.

This bill proposes for any problems betwsen the residents of the community or the
residents and the board, Mr. Schneider explained, the partiss go to arbitration or
medlation, rather than court. He opined this first step will result 1n mest of the
dispute being resolved befcre they make it to court. Especially since most cof the
disagreements end up as personality confiicts, rather than conflicts cover
substantive issues, he stated. Senator James asked how it is decided whether
mediation or arbitration is used. Mr. Schneider told him the parties must choose,
and they must both agree.

Mr. Schneider told the committee the Assembly had amended the bill, but it did not
come out of bill drafting gquite as intended, and therefore, there are some small
changes to be made, as time allows. He reported the BAssembly ways and means
commlttee approved the bill due te its minimal fiscal impact. He noted the Real
Estate Division requested the bill become effective January 1, 1296, and there is
no oppesition to this regquest. He offered to answer questions frem the committee.

Senator Porter told the witness he had read newspaper articles which told of these
community prchlems, referring to the parties involved zs "condo commandos.”

This is because the problem is way out of hand, with physical assaults =znd

emottional and psychclogical warfare. 7This billl 1s5 very much needed, he cpined, and
offered his support for the bill. Mr. Schneider informed the senator the bill covers
all real property that 1s covered by covenants. The assemblyman Turned the floor
over to the next witnesszas, who were there te explain the technical aspecits of the
bill,

Eleissa C. Lavelle, Attorney, Lebbyist, Community Asscciaticns Institute, and Andy
Maiine, Vige President, Community Bsspgclations Institute (CAI) came forward. The
chairman asked the wiltnesses 1f the bill allows the parties to choese frcm mediation
and arbitration that is binding or nonbinding, depending upen their agreement. Ms.
Lavelle responded affirmatively. He asked if the parties could then file an action 1n
court and gco to trial. He asked also what would be the effect of an adverse,
nonbinding arbitration.

Ms. Lavelle reported the intent was to provide some "bite" to the law because it

is believad it is important that people understand the significance of the arbitratiocon.
It is not simply one more layer of bureaucracy that people would have ta go

through. If the award made by the arbitrater is not bettered by the court, should

the parties procesd to that venue, then the party taking the action to court wiil be
bound teo pay the attorney’'s fees and costs of The oprpesing party, she explainad.

Thus, the law should make the parties pause to consider whether the court action

15 really justifisd and worth the possible expensse. It i1s not the intent to foreclose
accass to the court, but it is important to make the arbitration a legitimate means

af resclving these conflicts.

Senator James asked i the losing party would have to pay only the attorney's fees

and costs for the court action, but not the arkitration. He read from the bill. Ms.
Lavelle replied the senator is correct, and it would be the costs incurred after the
filing of the petition for rehearing or & complaint for suit. The intenit of Lhe bill is
to make it clear bthat the costs incurred after the trial de novo or the rehearing 1is
requested, would be those paid by the partv that reguested the rehearing or trial

and still does not receive a better azward.
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Senator James opined it would nct be a rehearing if the matter is moved from the
arbitrator to the court. Ms. Lavelle stated it was her understanding the parties
weuld oniy have cne arbitrator. Senator James agreed with the witness. He noted

the parties are entitled to challenge the decision collaterally on the basis of fraud
or the arbitrator excesding his authority, without having to pay the attorney's fees.
Ms. Lavelle explained that any time the matter procesds to court the parties will

be exposed to fees, as the bill is currently drafted. 3She expressed her preference
to allow The parties to challenge the hearing collaterally without having to pay fees
ct the other party.

Ms. lavelle explained the bill is designed to allow the partiss mediation, 1f both
parties agree to it. If the mediation is not successful, or if a decision cannot be
made, or 1f ne mediation 1s sought, the matter will go to arbitration. The parties
can elect to make the arbitraticen binding, in which zase there is no court review;
or they can decidec to have nonblnding arbitration, with the option of a rehearing
nefore the court or filing for a2 trial de novo besfore the court. Therefore, the
exposure to fezes only applles to arbitration and not mediation, the witness stated.

Mr. Maline spoke next, telling the committee the histcry of this bill. He explzined
the bill i1s designed to cover all property with ceovenants, even those with ne
architectural committee or board cf directors to enforce the covenants. This bhill is
unigque to Nevada, he told, and it is beneficial to the citizens beczuse it provides a
lovw-~cost and expedient means of dispute reseclution. He voiced support for the

Real Estate Division's request to postpone the effective date of ths bill.

Ms. Lavelle told the committee she has been very active in the process of drafting

this kill. As an atterney that works with community asscciations, she stated, she
has noticed the same 1issues develop over and over again. The need fcr the
association te repezatedly defend the same issue is very costly to all the nembers

of the asscciation. This bill will provide a means to guickly, easily, and expertly
resclve the disputes in the communities.

She explained there are some changes to the bill besing regquested. They relate to
section 6, Ms. Lavelle told, and one would add a recguirement that the fees charged

by the arbitrators and mediators should be provided Lo the litigants in order to allow
an informed choice. The second change would bz a minor word change; the

requirement that the parties offering the mediaztion or arbitration should be trained
in ore or the other, but not both. Thus, if the service offered is mediation, it
should not be & requirement to be trained in arbitration, she explained.

The chairman polnted out the billl says the board "may reguire" that they have
training. Ms. Lavelie responded it is the hope that they will have the training
beczsuse it is one of the chief components of the bill. The senator read the section
agaln and the intent was clarified to be the board may reguire procf of the training.
Finally, Ms. Lavelle noted, the bhill currently includes an incomplete list of the
sources for arbitrators or mediators. She asked that the list be expanded to include
all possibilities such as the American Arbitration Association, HNevada Arbitration
Assoclation, Communities Associations Institute, Nevada Dispute Resolution
Service and Mediators of Southern Nevada, Inc.. Another alternative would he to
remove the iist altogethear.

Senator Adler interjected there seems to be no real utility in listing the groups,
pecause they could change over time. He supports reguiring training in either
mediation or arbitration, but there are other persons who may have expertise in the
area, but would notv appear on the list. Ms. Lavelle reiterated the group would
support the alternative of listing no specific groups.

senator Jazmes asked what sectieon 10 of the bill intends to do. Ms. Lavelle
explained this portion of the kill was an add-on, which would bz expiained by
another witness. 1.R. (Renny)l Ashleman, Lobbylst, Commission for Binding
Arbitration/Dispute Resolultion Commission and the Southsrn Nevada Home Builders
Asscciation, camg Lo the stand to explain section 10. He stated this sesction
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contains language that is in California law which allows the posting of a bond
rather than depositing funds to cover the costs of special add-ens in a censtructien
Froject.

Mr. Ashleman explained depositing these funds, along with the necessary tracing
and tracking eof it, 1s quite bothersome. In 9% percent of the cases the money is
paid over, he explained, and posting a bond to cover these cases where 1t 15 not
paid over would aid in cash flow and tracking, for both the escrow company and
the developer. Senator James asked the witness to backtrack a bit to page 4 of
the bill which refers to Nevada Revised Statutes (NRS) 116.4110. He asked him

To seplain.

Mr. Ashleman told the chairman fhis is a section of the Uniform Common Interest
Cwnership Act, which talks zsbout whakt happens te variocus kinds of deposits that

are made by the purchaser in a reasl estate transaction. The chairman read section
10, subsection l{(a)-i{c}, asking the witness tco confirm his understanding of the
provision. He noted the declarant is the builder and the deposits must be placed

in ascrow and held until: the deposit is delivered to the declzrant at clesing (as part
of the purchase price); delivered to the declarant because cf the purchaser's default
(the ligquidated damages provision of the act); or released to the deciarant for an
acdditional item, improvement, optlional item or alteraticn (if the purchaser wanted
upgraded carpst or the like}. He continued toe read the section and asked if this
section was besing removed bescause a bond was being posted, rather than the

deposit made. Mr. Ashieman agrzed, adding the idea of making the deposits into
escrow is to protect the purchasers should he have good reason to back out of the
purchase. He noted the bhond would be more than adequate to cover these

concerns. The chairman expressed confusion.

Senator Adler pointed out his concern with dealings with bonding companies. It
is typical to end up in litigation with bonding companies that do not pay. Mr.
Ashleman explained he asked the regulators in California if there is a probhlem of
this nature. They report they do not have such problems, pcssibly because the
amounts are relatively small, he reported. He explained that ordinarily a master
bond is purchased which is for a good sum or money, then individual segments of
the master bond are inserted inte the individual transactions. The bond segment
amounts are not great, he explzained. The senator oplined that, "telling somecne
they can sue a bponding company is nol dolng them a favor." Mr. Ashleman
explained there are very few instances where the purchase deces not go through.

The chairman asked the witness 1f secticon 10, subsection 1 refers teo the purchaser
who is putting up the money. Mr. Ashleman agresd. The senator asked 1l

subsection 3 refers to the bullder. The witness concurred the declarant is the
builder. The chairman asked what the purpcse of this secticn is. Mr. Ashleman
replied the builder mainly wishes to aveid the bookkesping problems that arise with
ali the miscellaneous deposits that must be made and tracked.

Under =ubsecticen 3{c), the chairman asked, what 1f the bond is in an amount ot
55000, for example, and the declarant gets the bond released for the purchase of

some item or improvement that costs less than §5000. Mr. Ashleman opined this

would not occur because the bond would stand for each of the separate elements

in the transaction. When an ungrade is orderad by the purchaser it is paid for by

the builder up front, he stated. The witness cpined the lanquage in subsection 3

of section 10 simply mirrors the langusge already in NRES 116.4110. Senatoer

James interiected this was with the exception of the language in subsscticons 1 and

2.

Mr. Ashleman emphasized the bond was only released as tc the amcunt of the item

or improvement, the bond is not redelivered or surrendered. The senator did not
beiieve that is what the provision said. Mr. Ashleman disagresed. He stated when

a bond is given up it is delivered, which accounts for the first two subparagraphs
in subssection 3. Subparagraph, {c} says the bond is relegsed for an additional
item.... Here, the witness opined, "released" 1s & technical term talking about the
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reiinquishment less than the whale. This is a different term than "delivered” which
1s used in the subparagraphs zbove. He stated he is willing to consider language
that might clarify this difference,

The chairman zsked 3if it includes tha "stuff in lines 5-8." Mr. Ashleman responded
it does not. Senator James stated it might not be important, but it ssems to him
the language in lines 3-8 should be included in scbsection 3. Mr. Ashleman could
not say wny subparagraph (c) of subsection 3 was included. He referred tc ssction
10, subsactien 1, lines 3 and 4 of page 5, noting the funds referred to here are
always passed directly through. There is never any beond on these funds, he
reported. Senator James suggested the language in lines 5-7 of page 5 should be
reinserted in subsection 3(c¢) in order to clarify the intent. The witness did not
object to this change.

The next witness to speak was Becky Lu Brown, FCAM, Owner, Community

Consulting Services. Ms. Brown stated, despite comments made hy previous
witnesses, community asscociations are a positive means of ownership. The
problems experienced in them also occur outside the asscciated communities, she
cbserved. Ms. Brown explained she is a private sector consultant who specializes
in management and process consulting for public and private communities. She
stated she has many years of experience in the field.

Ms. Brown recommended the passage of A.B. 152 with the discussed

amendments. She opined that arbitration is a positive way of dealing with the
problems that arise in these communities. She voiced particular suppoert for the
concept of naming all or naming no dispute resolution services in the statute. She

stepped down.

John L. Gibbons, Iavestigator, Real Estate Division, Department of Business and
Industry, came to the witness stand. Mr. Gibbons stated he appsars as a
representative of the Administratcr, Joan Buchanan, who was unable to attend.

He said the division is in support of making the effective date of the law January
1, 13986. This is because the appropriations needed to effect the change will not
be available until October 1, 1985, The divisicon will need scme time to prepare
before the change takes effect, he reported. Mr. Gibkons stepped down.

The next witness to come forward was Jean Georges, Citizen. Ms. Georges

offered a copy of her prepared statement (Exhibit D). She informed the committee
that the third page of her testimony contains some suggested amendments. These
can all be disregarded, except Lhe amendment to page 4, section 6 and section 9,
she said, as they have been addressed.

Senator Titus asked to note for the recerd that Ms. Georges is an expert in this
area, whom she has known since 1989, when other legislation in this area was
started. The next witness to speak about A.B. 152 was Lansfard Leavitt,
President, Nevada Dispute Resolution Services.

Mr. Leavitt volced concurrence with his colleagues noting this is a very importzant
bill. He spoke of one dispute that ended in a 2-week trial costing in the
neighborhood of 550,000 in legal fees. That dispute could have been remedied
through the precess proposed 1n this bill, he opined. Mr. Leaviti expressed support
for the bill and the proposed amendments,

Mr. Leavitt fold the cemmittse the Nevada Dispute Hesolution Services is a non-

brofit corperation that was formed in cooperation with the national judicial college
and the juvenile/family court judges. The corporation has considerable experience

in training and alse in providing services of mediation and arkbitration throughout ths
state. Also, the corporstion has been responsible for training arbitrators for all the
state courts, he reported, as well a5 for the state bar associaticn. Currently, the
organization is administering the resal estate contracts disputes for the Reno/Sparks
Association of Realters and for Incline Village. Because of the vast experience of
the organization, the witness asked either it be included in the listing of
recommended arbitratcrs and mediators, or alternatively, that no list be provided

in the statute. This concluded his testimony.
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Finally, Pat Coward, Lobbyist, Nevada Association of Realtors, came forward to
suppert this bill. He stated the association feels it is good legislation and very
much needed. He ciffered to answer questicns. There were none and he stepped

down. There were np more witnesses to testify in support of or opposition to A.B.
152 :znd the chairman closed the hearing. He moved to the next bill.

ASSEMELY JOINT RESOLUTION 38: Urges congress to reguire application
for passport for child to he signed by

both parents under certain

Clroumstances.

Nancy M. Saitta, Senior Deputy Attorney Generzl, Human Rescurces Division,

Dffice of the Attorney Gensral, came forward to bring Assembly Joint Resclution
{8.J.R.) 38 tc the committes on behalf of Assemblywomzn Dianne Steel., Ms,

Saltta reported the resolutiecn, in conjunction with other pending legislation, will
provide a signifilcant step toward protecting children of Nevada from internatlional
abduction,

In 16594, the U.5. State Department rsported over 1057 instances of international
abduction, the witness reported. Nevada had 17, she said. It 1s very ilmportant {for
the state to make an eifort to protect chiidren [rom becoming victims of this crime.
She urged the commitiee to support the adopticon of this resoclution. Senator

James noted the situation is tragic, and Ms. Sazitta responded the children who ars
zbducted are almost never reunited with the parsnt lefit behind. Ms. Steel arrived
at the witness table and simply echoed the statement of Ms. Saitta.

Senator Porter veiced concern with the weording of lines 20-21 of the resolution.

He c¢pined that Jjoint custody arrangements should require the signature of both
parents. Ms. S5aitta agreed that beth parents should have Tto sign 1n all instances.
Ms. Steel responded that the primary physical custodial parent should be able to

take a child in their custedy teo Lendon, for example, ©¢n vacation. The senator
could not zgree, neting he hazs personazl experience in this area. He emphasized
that joint custody should provide eguzl legzl rights te both parents, not only the
parent with primary physical custody. Ms. Steel agreed with the ssnator in the
situation where there arises a dispute between the parents.

Ms. Steel voiced the hope that Congress will recognize the importance of thie issue
and change their policy. There was no further testimony. The vice chalrman

clesed the hearing on A.J.R. 38,

Senator James open2d the hearing on the next bill.

ASSEMBLY BILL 624: Dzfines "deadly weapon" for purpose of imposition of
additional penalty for uss of such weapon in COmMMlISsion
of crime.

Ben Graham, Chief Deputy, Clark Counfy District Attorney, Lobbyist, Nevada
District Attorneys Assoclation, asddressed the commitiee neoting A.B. 624 arose
over discussions about deadly wezspons, especially those considering battery with
a deadly weapon and crimes whose penalties are enhanced because of the use of

& deadly weapon. The Assembly judiciary committes, from these discussions,
concluded there are two dififerent definitions fcr deadly weapon.

Assemblyman Richard Perkins and Richard Gammick, District Attorney, Washoe
County, came forward to explain the bili. The bkill is an attempt tc provide some

consistency in the definition, Mr. Perkins told, because it is freguently difficuit to

make interpretaticons in the line of duty as peolice cocfficers. There 1s always the
question of how the state suprems court will stand when cases dealing with deadly
weapons are brought befores them, he added.

Mr., Perkins explained it is very difficult to tell somecone whose family memher was
#illed with a <¢law hammer that such a weapon is not & deadly weapon., He opined
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there 15 a need to determine, on an individual basis, what a deadly weapon is and
allow a jury tc make that determination based on the facts of the case. Senator
James asked 1f the enhancement aspact of deadly weapons charges would apply

to murder, because murder, by definition would have Lo result f{rom z deadly
weapon. Mr. Perkins noted the enhancement aspect of the deifinitien is zimed zt
thirngs that are shocking to the general public.

Senatcr James noted that subparagraph c of subsection % refers to murder, which

1s always commltted with & deadly weapon. Thus, a charge of murder would

aiways be enhanced through the use of a deadly weapon, "because, 1f they're

dead, whatever you used on them was deadly," he said. Mr. Perkins responded he
understands the senatar’'s observation but noted when weapons are used that

sheocct: the public, the public is interested in punishing those crimes more severely.

The senator noted that hands would he the cnly 1tem excluded from the deadly

weapons 2nhancement to murder because they are net considered an instrument.

Thus, for muarder, what this bill reaily is, is an automatic doubling aof the penaity.
Mr. Perkins could nect disagree. There have bean decisions handed down by the
supreme court which ruled things such as steel-tced boots are not deadly weapons.
However, the assemblyman noted, Justice Mowbhray, in a dissenting opinion asked
scmeone to 2xplain to the dead person how steel«toed bkoots are not deadly

weapons. This bill is desigrned to address the inconsistency broucht by the

supreme ceourt decisions such as this, the assemblyman asserted.

Senatcor James, ncoting that murder 1s a separate case because 1t always involves

a deadly weapon, asked the assemblyman what policy was belng efifectuated by

the law., Crimes such as robbery, sexual assaull or kldnaping are different
situations, he observed, where the policy of the law weoculd mazke the difference in
whnet'her the enhancement was brought or not. He asked 1L the state 1s alttempting
to stcp people from using guns because they are inherently dangerous, or 1s thers
no desire to make & distinction between a gun and a candlestick, for example, and
thus make no statement about the use cf guns specificzlly.

Mr. Perkins responded to the question of whether the candlestick would be a

deadiy weapon, noting it would depend on the circumstances of the crime. I tThe
candliestick i1s used teo strike someone over the head, it might ke considered a
deadly weapon, he opined. If, however, the assailant swung the candlestick at the
victim's knees, it would most likely not be considered a deadly weapon. It has
been his experience, he noted, that is how the jury would decide the gquestion, by
examining the circumstancas.

Cnder the bill, the chalrman asserted, if an assailant swung the candiestick at
someone and missed it could still be a deadly weapon beczuse there still exists the
capability cof causing substantial bodily harm. Mr. Perkins replied it was his guess
thzat neither of the two district attorneys sitting in the hesaring would approve such
a charge., The totality of the circumstances should be the determining factor, he
insisted.

senastor Adler stated that when the Legilslature is writing criminal statutes, it 1s
necessary to proscribe specific behavior which everyone can understand as being
criminal. It 1s necessary to write the statute clear enough to be understood by ths
"average guy." He observed that the possibility of charging assaull with a deadly
weapon against an individual who swung a pillow in a piliow fight exists simply
because that same piliow could be used to suffocate Lhe individual. This 15 not
good because it gives the district attorney toc much discretion, he cpined.

Mr. Perkins noted he understands the senator's concern sbhouif ambigulity, adding

he wished there were more statutes which were less ambiguous. Senator Adler

stated he has seen too many laws passed by the Legislature and arrive at the

supreme court conly to be coverturned. This results in some very gquilty people being
released simpiy because the Legislature did a sloppy job, he insisted. Mr. Ferkins
stated the "Iiip side"™ of the situation is that because deadly weapon is5 50 narrowly
defined many guilty people are nct given the penalty they deserved simply because
they did not use a firearm in the commission of thelir crime.
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SENATE BILL 416: Makes varicus changes regarding sentencing of persons
convicted of felonies.

Senator Adler asked if this language appeared in other statutes of other states or

of the federal government. Mr. Perkins could not say. The chzirman observed the
real reason for this statute is te enhance the penalty of the crime. These pernalties
have already been doubled with the passage of Senate Bill (5.B.} 416, the truth-in-
sentencing pill, he asserted.

Senator James zg9ain guesticned what the policy statement was inherent in the bill.
There 1s a qualitative difference between a gun and a candlestick, he opined,
becanse guns are made for killing, but with a candlestick there is a "fighting
chance" the victim will not be killed. There 15 a policy Lo discourage people from
using guns, which are unguestionably d=sadly weapons. It is the goal to discourage
the use of quns, because people always get killed with guns, he stated. If all the
criminals were out using candlesticks, there would be 2 lot less death involved in
crime, he stated. This bill, however, will Lhrow guns and candiesticks into the
same arena. Mr. Perkins agreed with the caveazt that the circumstances must exist
and the burden of proof must be met by the prosescutor.

Senator Adler asked whether an automobile or other motor vehicle would fall under
the "any instrument" descripteor. He wondered if the bill would double the

penalties for vehicular homlicide or drunk driving with substantial bedily harm. Mr.

Gammick responded, he did not believe this would be the case because the bill

regulres the intent to be present. The chairman disagreed with Mr. Gammick,

noting the bill says, "used in a mannsr capable of causing substantizl bodily harm, "™

anc driving when drunk is5 using an instrument (the wvehicle) in a manner capabie of

causing substantial bodily harm. Mr. Gammick apined such a charge would resulx

in a "tremendcus discussion in front of 2 court.™

Mr. Gammick referred to the Nevada Supreme Court decision of Clem v. State,

1%BE, which specifically adopted a broader test. They did this by referring to other
states which have generally resolved the definitionzl question by rescrting to a
functijonal tast of how the instrument is used, he stated, along with the facts and
circumstances of its use., In Clem, the supreme court specifically adepted this
definition, he insisted. The thing to remember, Mr. Gammick stated, is that a Jjury
is given the definition and they decide whether or not the situation reveals the
instrumant to be a deadly weapon.

The Clem decision has since been rendered ineffective, due te a subseguent

decision in the case of Zombach, the witness explained, and we are in a mess. He
offered several examples of how the deadly weapons enhancemeni would have

been useful in particular cases. This bill will heip law enforcement and prosecutors
do their job to get these viclent criminals in prison where they belong.

The chalirman pointed out the Senate had not bothered with issues such as what

kind of knife was used in the crime; the Senate simply doubled the penalty for
murder with 5.B. 416. He reminded the witness the purpose of the dzadly weapan
definition 135 to get the enhancement of the penalty. With the truth-in-sentencing
bill the penalities have aireacdy been doubleaed.

Senator Titus asked if this law would provide the prosecutien with another tcol for
plea negotiations. Mr. Gammick replied in the affirmative, noting it is very effective
because it can be applied in many more crimes than the four listed in the bill. The
four in the bill are cases where parcle would not be allowed, he explained, but the
enhancement could be applied in any number of cases.

Senator James stated he sees the proponeéent's point, noting the bill should pass.
He did express continued ceoncern about the language in lines 1 and 2 of page 2
of the bill, He asked Mr. Gammick to provide ianguage that is closer to the Clem
definition, which talks abkout allowing the jury to determine the totality of the

circumstances and the functional definition. This is important becauss the
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language wlll be the jury instruction, he reminded the proponents.

Mr. Gammick stated he has the Clem definition with him. He read it, "A deadly
weapon 15 any object, instrument or weapon which 1s used in such & manner as to
be capable of producing and likelv to produce death or great bodily injury." The
chairman asked Mr. Gammick to attempt to "tighten it up a little."” The witness
agreed toc try.

Senator Adler asked if the supreme court decision, which made reference to other
statres, had mentiocned cther states specifically, noting 1f this infermation was
avallable 1t would be easy to examine the other states' statutes. Senator James
asked some work be dene to ensure the definition 1s not overhroad.

John C. Morrow, Chief Administrative Deputy, Washoe County Public Defender,

spoke briefly in opposition to the bill, as it is drafted. He statsd the chairman's
concerns are on target, bhecause it 1s overbroad. This definition has already been
effectively discredited by the state supreme court. This concluded his remarks,
untii there 15 a work session on the bill, he stated.

The chairman closed the hearing on A.B. 624 and moved to the work session.

ASSENBLY BILL 31i7: Makes various changes related to juvenile courts,
sentencing, crimes and punisiments.

Margaret Springgate, Legal Counsel, Governor's Office, cams to the table to explain
the conflict amendments to A.B. 317. The chairman noted none of these coniflicts
are substantive. He referred to Exhiblt E which was previded by the research
analyst. This document is a summary ©0f thes conilict zmendments nesded for the
Governor's crime bill.

Ms. Springgate explilained the conflict amendments, as well 23 the compromissa
amendments (Exhibit F). She observed there is a consensus among the lsgisiators
and the public that there are more and more viclent youthful offenders, who need
to be dealt with. Additionzlly, it is understood that many of the young criminals
really de not belong in the adult system, she stated.

Senator Washington asked for confirmatieon that a youth at the age of 16 who
commits a crime with a deadly weapon will automaticaliy go to adult court. Ms.
Springgate explained that was the ariginal provasian in A.B. 317, but not in the
compromise amendment. She read the proposed amendment to section 1 of the

bhill, as outlined in Exhibit F.

Additicnally, Ms. Springgate explained, a child 14 years old or above who is

charged with a sexual assault involving the use or threatened use of force ox
viclence or the use of a deadly weapon shall be certified to adult court, unless the
court makes a specific finding that there were excepticnal circumstances, o0r the
child was not the principal actor in the offense, she explained. The goal here is to
have the court determine whether the child is "saveable,” she explained. This

change i1s also outlined in Exhibkit F.

Senator Titus asked where the ld-year-olds would be housed i1n the prison system.

She asked Ms. Springgate 1f she was aware of whait Mr. Baver, Director,

Department of Priscns, was planning to do with these young offenders. s,

Springgate explained there is currently no special provision for housing these
juveniles. However, it is clearly the goal o0f the director is to keep the inmates saife,
she stated, with some exploration being dcne about special housing at the new

Lovelock prison. It was estimated, during the ecoriginal drafting of the bill, that by
the end of the biennium there would be 27 children 16 yvears old and older in the
prison system, Ms. Springgate explained. Under the compromise, she estimzated

the number teo be fewer.

Senator Jam=s noted he had criginzlly voiced concern abhout the young inmates
hecause once they enter the system, it 15 very unlikely they will be anvything other
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than hardened criminzls. The other concern with that fact 135, they eventually will
he relesased from fthe prisons. He opined the changes are a fair compromise.

Senator Washington voiced support for the compromise as well. Senator Adler.
noted the amendments seem to address his concerns.

Senator Washington asserted that if the young offenders are caught at an earlier
age there may be a chance to salvage them and make them productive citizens

rather than hardened criminals.

Ms. Springgate noted that if the amendments that are proposed are found to be
acceptable, it may not be necessary to amend A.B. 393,

ASSEMBLY BILL 3B33: Makes various changes related to possession of firearms
by children and increases penalty for sale of certain
firearms to children.

The chairman noted it will be necessary to change the amendment to A.B. 383
rather than trying to explain two different zmendments. He asked the committes
1f they are comiortable with the proposed changes as presented so far and then
asked the witness to continue her discussion of the remzining proposals.

Moving to the habitual offender changes, she explained, the habltual wviolent felon

in A.B. 317 weuzld be azmended to include lewdness with a child under i4 as one

of the offenses ccovered. Senator Adler asked to confirm the language from 5.B8.

416 would be incorporated inte the habitual violent offender provision of A.B. 317.

Ms. Springgate concurred. He was pleased. The "big" habituail statute would

retain the language from A.RB. 317 which provides for three felonies and then a
subsecquent violent felony will result in a discretionary habituzl criminal charge, with
a mandatory mianimum cf 10 ye=ars in acddition te the uvnderlying penalty. Also, the
"littlie" habituzl criminal language will be reinserted. These aspects are outlined on
Exhibit E she explained.

The chairman continued with the overview of the conflict amsandments ocutiined on

Exhibit E, including the commutation cf the sentences and the residential

confinement. The exhibit also discusses conflicts with the age of jJuveniles who

could be subject te the counseling provision; 1t clarifies the definition of victim; and
also the length of time between parole eligibillity hearings. This concluded the
witnesses explanation.

The chairman asked the committee for questions, concerns or comments. Senator
Adler noted there has been a good Job deone 1n the compromise effort; he
commended Ms. Springgate for her work.

Senator James called for a metion to amsnd and do pass A.B. 317 as explalned by
Ms. Springgate and as outlined on Exhibit E and Exhibit F.

SENATOR ADLER MOVED TO AMEND AND DO PAS5 A.B. 317.
SENATOR WASHINGTON SECONDED THE MOTTON.

THE MOTION CARRIED. (SENATOR PORTER WAS ABSENT FOR THE
VOTE.)

tal

The chalrman then called for a moticn the have the Legislzative Counsel Bureau bill
drafters change the amendment to A.B. 383, that they are currently drafting, Lo
reflect the juvenile certification and age for counseling of other family members as
outlined in Exhibit E.
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SENATOR ADLER MOVED TO CHANGE THE AMENDMENT TO A.EBE. 393 TO
ReEFLECT THE CHANGES NOTED ABOVE. -

SENATOR TITUS SECONDED THE MOTION.

THE MOTION CARKIED. (SENATOR FPORTER WAS ABSENT FCR THR
VOTE .

-

Senator James thanked Ms. Springgsle for her work on the bill, Senator Titus
gsked 1if the committee was golng to take any actien cn the bills heard that day.

The chairman explained A.B. 624 would be held to allow some tightening of the
language. He asked if everyone understcood the amendments proposed to A.B.

152. He outlined them: change the word "and" te "or" on pages 4, subsection 1,

lines 4 and 14; eiiminate the list of those who provide mediztion and arbitration
services, since the bill already provides a list of reguiremsnts to be met by those
providing the services; zdd a disclosure of the arbitration fees before selection of
the arbitrator is made; znd finally, amend secticon 10 by adding in language from
lines 5, &, and 7 on page 5, at the end ol subsection 3(c), on line 23. Additionally,
the effective date would ke changed to January 1, 1%%6, he stated. He called ifor

a motion.

SENATOR TITUS MOVED TO AMEND AND DC PASS A.B. 132 AS
OUTLINED ABOVE.

SENATOR LEE SECONDED THE MOTION.

THE MOTIOHWN CARRIED. {SENATOR PORTER WAS ABSENT FOR THE
VOTE. )

L T

Senator James explained that A.B. 540 would be held for a work session at a later
date, alcng with A.J.R. 38, to allow time to address Senator Porter's concerns
about jolnt custody. There was ne further business and the chalrman adjourned the
hearing at 10:35% a.m.

RESPECTIHULLY SUBMITTED:

Leori M. Story,
Committee Secrstary

APPROVED BY:

Senator Mark A. James, Chairman
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