
1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

MICHAEL F. BOHN, ESQ.
Nevada Bar No.: 1641
mbohn@bohnlawfirm.com 
LAW OFFICES OF 
MICHAEL F. BOHN, ESQ., LTD. 
2260 Corporate Circle, Suite 480
Henderson, Nevada  89074
(702) 642-3113 / (702) 642-9766 FAX
Attorney for plaintiff/appellant
Saticoy Bay LLC Series 4641 Viareggio Ct

SUPREME COURT 

STATE OF  NEVADA 

SATICOY BAY LLC SERIES 4641
VIAREGGIO CT,

                        Appellant,

vs.

NATIONSTAR MORTGAGE LLC,  
 

Respondent.

CASE NO.: 82449 

 

APPELLANT’S APPENDIX 3

Michael F. Bohn, Esq.
Law Office of Michael F. Bohn, Esq., Ltd. 
2260 Corporate Circle, Suite 140
Henderson, Nevada  89074
(702) 642-3113/ (702) 642-9766 FAX
Attorney for Appellant Saticoy Bay LLC
Series 4641 Viareggio Ct

    

i

Electronically Filed
Jul 14 2021 07:16 p.m.
Elizabeth A. Brown
Clerk of Supreme Court

Docket 82449   Document 2021-20356

mailto:mbohn@bohnlawoffice.com


1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

INDEX TO APPENDIX 3

Volume Date

Filed

Document Bates

Stamp

3
06/11/15 Reply Brief in Support of Motion to

Dismiss Counterclaimant Nationstar
Mortgage, LLC’s Counterclaim as to
Counter-Defendant/Third Party
Defendant Naples Community
Homeowners Association Only

AA-000448-
AA-000453

3 07/28/15 Order Granting Plaintiff’s Motion to
Dismiss and Denying Nationstar
Mortgage, LLC’s Countermotion for
Summary Judgment

AA-000454-
AA-000468

3 08/12/15 Order to Dismiss Without Prejudice
Countrclaimant Nationstar Mortgage,
LLC’s Counterclaim as to Counter-
Defendant/Third Party Defendant
Naples Community Homeowners
Association Only 

AA-000469-
AA-000477

3 05/11/17 Plaintiff’s Motion for Summary
Judgment

AA-000478-
AA-000646

3 07/31/17 Motion for Default Judgment Against
Defendant Monique Guillory

AA-000647-
AA-000657

ALPHABETICAL INDEX TO APPELLANT’S APPENDIXES

Document Bates
Stamp

1 10/16/13 Affidavit of Service for Cooper Castle
Law Firm

AA-000008

1 10/16/13 Affidavit of Service for Monique
Guillory

AA-000009

1
10/29/13 Affidavit of Service for Nationstar

Mortgage, LLC
AA-000010

10 02/03/21 Case Appeal Statement AA-001894-
AA-001896

1 09/25/13 Complaint AA-000001-
AA-000007

1 11/19/13 Default as to Monique Guillory AA-000011

5 09/25/17 Default Judgment Against Defendant
Monique Guillory

AA-000983-
AA-000985

ii



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

7 12/19/17 Defendant/Counterclaimant Nationstar
Mortgage, LLC’s Amended
Opposition to Plaintiff’s Motion for
Summary Judgment 

AA-001161-
AA-001317

5 09/12/17 Findings of Fact, Conclusions of Law,
and Judgment

AA-000955-
AA-000967

8 11/02/20 Minute Order AA-001457-
AA-001459

2 04/29/15

Motion to Dismiss Counterclaimant
Nationstar Mortgage, LLC’s
Counterclaim as to Counter-
Defendant/Third Party Defendant
Naples Community 

AA-000333-
AA-000394

3 07/31/17 Motion for Default Judgment Against
Defendant Monique Guillory

AA-000647-
AA-000657

5
08/29//17 Motion for Voluntary Dismissal

Against Defendant Cooper Castle Law
Firm, LLP

AA-000951-
AA-000954

1 03/13/15 Nationstar's Answer to Complaint and
Counterclaim

AA-000016-
AA-000167

8 01/07/19 Nationstar Mortgage LLC’s Case
Appeal Statement

AA-001450-
AA-001453

8 12/11/18 Nationstar Mortgage LLC’s Findings
of Fact, Conclusions of Law, and
Judgment

AA-001431-
AA-001436

10 12/08/20 Nationstar Mortgage LLC’s Reply
Supporting Its Summary Judgment
Motion

AA-001823-
AA-001839

9 11/09/20 Nationstar Mortgage LLC’s Summary
Judgment Motion

AA-001460-
AA-001668

5
10/02/17 Nationstar’s Motion for

Reconsideration, Motion for Relief,
and Motion to Alter or Amend
Judgment

AA-000991-
AA-001011

2
04/20/15 Nationstar’s Opposition to Motion to

Dismiss Counterclaim and
Countermotion for Summary Judgment

AA-000198-
AA-000332

2
05/19/15 Nationstar’s Opposition to Naples

Community Homeowners
Association’s Motion to Dismiss
Counterclaim

AA-000408-
AA-000447

4 08/10/17 Nationstar’s Opposition to Plaintiff’s
Motion for Summary Judgment 

AA-000658-
AA-000814

iii



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

5 08/10/17 Nationstar’s Request for Judicial
Notice

AA-000815-
AA-000950

8 01/07/19 Notice of Appeal AA-001447-
AA-001449

10 02/03/21 Notice of Appeal AA-001891-
AA-001893

5 09/26/17 Notice of Entry of Default Judgment AA-000986-
AA-000990

5 09/13/17 Notice of Entry of Judgment AA-000968-
AA-000982

8 12/14/18 Notice of Entry of Nationstar
Mortgage LLC’s Findings of Fact,
Conclusions of Law, and Judgment

AA-001437-
AA-001446

5 10/05/17 Notice of Entry of Order AA-001014-
AA-001017

10 12/28/20 Notice of Entry of Order Denying
Saticoy Bay LLC Series 4641
Viareggio Ct’s Summary Judgment
Motion

AA-001850-
AA-001863

10 01/05/21 Notice of Entry of Order Granting
Nationstar Mortgage LLC’s Motion
for Summary Judgment 

AA-001874-
AA-001887

10 01/06/21 Notice of Release of Lis Pendens AA-001888-
AA-001890

    3 08/12/15 Order to Dismiss Without Prejudice
Countrclaimant Nationstar Mortgage,
LLC’s Counterclaim as to Counter-
Defendant/Third Party Defendant
Naples Community Homeowners
Association Only 

AA-000469-
AA-000477

10 12/28/20 Order Denying Saticoy Bay LLC
Series 4641 Viareggio Ct’s Summary
Judgment Motion

AA-001840-
AA-001849

1 04/15/14 Order Granting Countermotion to Stay AA-000012-
AA-000013

     1 02/12/15 Order Granting Motion to Lift Stay AA-000014-
AA-000015

5 10/05/17 Order Granting Motion for Voluntary
Dismissal

AA-001012-
AA-001013

10 01/04/21 Order Granting Nationstar Mortgage
LLC’s Motion for Summary Judgment 

AA-001864-
AA-001873

iv



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

3 07/28/15 Order Granting Plaintiff’s Motion to
Dismiss and Denying Nationstar
Mortgage, LLC’s Countermotion for
Summary Judgment

AA-000454-
AA-000468

8 09/28/20 Order Setting Further Proceedings AA-001454-
AA-001456

1 03/19/15 Plaintiff’s Motion to Dismiss
Counterclaim

AA-000168-
AA-000197

3 05/11/17 Plaintiff’s Motion for Summary
Judgment

AA-000478-
AA-000646

5
10/07/17 Plaintiff’s Opposition to Nationstar’s

Motion for Reconsideration, Motion
for Relief, and Motion to Alter or
Amend Judgment

AA-001018-
AA-001024

10 11/25/20 Plaintiff’s Opposition to Nationstar
Mortgage LLC’s Summary Judgment
Motion

AA-001669-
AA-001822

2
05/04/15 Reply in Support of Plaintiff’s Motion

to Dismiss Counterclaim and
Opposition to Countermotion for
Summary Judgment

AA-000395-
AA-000407

3
06/11/15 Reply Brief in Support of Motion to

Dismiss Counterclaimant Nationstar
Mortgage, LLC’s Counterclaim as to
Counter-Defendant/Third Party
Defendant Naples Community
Homeowners Association Only

AA-000448-
AA-000453

8 01/11/18 Reply to Opposition to Motion for
Summary Judgment

AA-001318-
AA-001430

6
12/19/17 Request for Judicial Notice in Support

of Nationstar’s Amended Opposition
to Plaintiff’s Motion for Summary
Judgment 

AA-001025-
AA-001160

v



AA000448



AA000449



AA000450



AA000451



AA000452



AA000453



AA000454



AA000455



AA000456



AA000457



AA000458



AA000459



AA000460



AA000461



AA000462



AA000463



AA000464



AA000465



AA000466



AA000467



AA000468



AA000469



AA000470



AA000471



AA000472



AA000473



AA000474



AA000475



AA000476



AA000477



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

MSJD
MICHAEL F. BOHN, ESQ.
Nevada Bar No.: 1641
mbohn@bohnlawfirm.com  
ADAM R. TRIPPIEDI, ESQ.
Nevada Bar No. 12294
atrippiedi@bohnlawfirm.com
LAW OFFICES OF 
MICHAEL F. BOHN, ESQ., LTD.
376 East Warm Springs Road, Ste. 140 
Las Vegas, Nevada  89119
(702) 642-3113/ (702) 642-9766 FAX

Attorneys for plaintiff/counterdefendant

DISTRICT  COURT 

CLARK COUNTY, NEVADA 

SATICOY BAY LLC SERIES 4641
VIAREGGIO CT
 
                        Plaintiff,

vs.

NATIONSTAR MORTGAGE, LLC; COOPER
CASTLE LAW FIRM, LLP; and MONIQUE
GUILLORY

Defendants.
______________________________________
NATIONSTAR MORTGAGE, LLC

                       Counterclaimant,

vs.

SATICOY BAY LLC SERIES 4641
VIAREGGIO CT; NAPLES COMMUNITY
HOMEOWNERS ASSOCIATION; DOES 1
through X; and ROE CORPROATIONS I
Through X, inclusive,

                       Counter-defendants

 CASE NO.:  A689240-C
 DEPT NO.:   XIV

MOTION FOR SUMMARY JUDGMENT

Plaintiff Saticoy Bay LLC Series 4641 Viareggio Ct., by and through its attorneys, Michael F.

1

Case Number: A-13-689240-C

Electronically Filed
5/15/2017 10:03 AM
Steven D. Grierson
CLERK OF THE COURT
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Bohn, Esq. and Adam R. Trippiedi, Esq., moves for summary judgment on its claims for quiet title and 

declaratory relief, and for dismissal of defendant’s counterclaims.  This motion is based upon the points

and authorities contained herein.

DATED this 15th day of May, 2017.

LAW OFFICES OF 
MICHAEL F. BOHN, ESQ., LTD.

By: / s /Michael F. Bohn, Esq. . /  
       Michael F. Bohn, Esq.
       Adam R. Trippiedi, Esq.
       376 East Warm Springs Road, Suite 140    
       Las Vegas, Nevada  89119
       Attorney for plaintiff/counterdefendant

NOTICE OF MOTION

TO: Parties above named; and

TO: Their respective counsel of record:

YOU AND EACH OF YOU, PLEASE TAKE NOTICE that the undersigned will bring the above

and foregoing Motion on for hearing before the above entitled Court, Department XIV, on 

the _____ day of ______________,  2017, at _____:00 a.m. or as soon thereafter as counsel can be heard.

DATED this 15th day of May, 2017.

LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.

By: / s / Michael F. Bohn, Esq./   
          Michael F. Bohn, Esq.
            Adam R. Trippiedi, Esq. 
            376 East Warm Springs Road, Suite 140    
            Las Vegas, Nevada  89119
           Attorney for plaintiff/counterdefendant        

FACTS

1.  Facts regarding the foreclosure sale

             Plaintiff Saticoy Bay LLC Series 4641 Viareggio Ct.(“Saticoy Bay”)  is the owner of the real

property commonly known as 4641 Viareggio Court, Las Vegas, Nevada.(“the Property”).  Saticoy Bay

acquired the property by foreclosure deed recorded September 6, 2013.  A copy of the foreclosure deed

2

15                  June                           9:30
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is Exhibit 1 hereto.    The foreclosure deed arose from a delinquency in assessments due  from the former

owners to the Naples Community Homeowners Association, pursuant to NRS Chapter 116.

Defendant Nationstar Mortgage, LLC (‘defendant”) is the beneficiary of a deed of trust that was

recorded as an encumbrance on the Property on January 25, 2007.   Defendant   obtained its interest by

an assignment recorded on October 18, 2012.

On August 18, 2011, the foreclosure agent sent the former owner the pre-lien letter and a copy

of the notice of lien.   A copy of the letter and the proof of mailing is Exhibit 2.

On August 18, 2011, the foreclosure agent recorded the notice of lien.  A copy of the recorded 

notice of lien is attached as Exhibit 3.

On January 24, 2012, the foreclosure agent recorded the notice of default and election to sell.  The

notice of default was mailed to the former owner, defendant’s predecessor in interest,  and other interested

parties.  A copy of the notice of default and proof of mailing is attached as Exhibit 4.

On July 30, 2012, the foreclosure agent recorded a notice of foreclosure sale.  A copy of the notice

of sale is attached as Exhibit 5.  The foreclosure agent also mailed a copy of the notice of sale to the

former owner, defendant’s predecessor in interest, and other interested parties.  A copy of the proof of

mailing is Exhibit 6.

The notice of foreclosure sale under the lien for delinquent assessments  was also served upon the

unit owner by posting a copy of the notice in a conspicuous place on the property.  The notice of sale was

also posted in three locations within the county.  Copies of the Affidavit of Service and Affidavit of

Posting Notice of Sale are Exhibit 7.

Additionally, the foreclosure agent published the notice of sale in Nevada Legal News on three

dates.  A copy of the affidavit of publication is Exhibit 8.  

As reflected by the recitals in the foreclosure deed, plaintiff appeared at the public auction

conducted on August 22, 2013, and entered the high bid of $5,563.00 to purchase the Property.

The interest of each defendant has been extinguished by reason of the foreclosure resulting from

a delinquency in assessment due from the former owners to the HOA pursuant to NRS Chapter 116.

Defendant bank was on actual notice of the HOA foreclosure and failed to take any action to its

3
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own detriment.  Plaintiff now moves for summary judgment on its claims for quiet title and declaratory

relief, and for dismissal of defendant’s counterclaim.

2.  Discovery conducted during litigation

Plaintiff conducted the deposition of the custodian of records for LJS&G, the foreclosure agent. 

Defendant produced a copy of the file produced by the custodian as a supplement to its 16.1 disclosures. 

The file contained the affidavit of the custodian of records to verify the authenticity of the documents

produced.  A copy of the affidavit is Exhibit 9.   Exhibits 1  through 9 were contained in the LJS&G file

as produced by the defendant.

During discovery in this case, the defendant was served with interrogatories regarding the

plaintiff’s status as a bona fide purchaser, and for proof of fraud, oppression or unfairness or irregularities

regarding the noticing of the sale of the property.  The defendant’s answers contained objections and were

otherwise non-responsive.  A copy of the responses to interrogatories is Exhibit 10.

The plaintiff propounded interrogatory 19:

INTERROGATORY NO.  19:  Identify all facts, information, and evidence of which you
are aware that contradicts plaintiff’s assertion that it was a bona fide purchaser for value at
the Association foreclosure sale.

The defendant’s response was:

Subject to the General Objections stated herein, this Interrogatory is further objected to on
the grounds it calls for a legal conclusion; howeer, without waiving said objections, the
First Deed of Trust was recorded on January 25, 2007 as Instrument Number 20070125 -
0003583 in the Clark County Recorder’s Office, putting Plaintiff on notice of the Lender’s
First Deed of Trust on the property.  Plaintiff is a professional property purchaser, and the
circumstances of the HOA Sale of the Property and the status as a professional property
purchaser prevent Plaintiff from being deemed a bona fide purchaser for value. 
Furthermore, the purchase price paid by Plaintiff at the HOA Sale was not a commercially
reasonable amount.  Investigation and discovery are continuing and this response will be
suplemented as new information becomes available.

The plaintiff propounded interrogatory 24:

INTERROGATORY NO.  24:  Identify all facts, information, and evidence of which
you are aware which evidences any fraud, oppression or unfairness in regards to the
association foreclosure sale.

The defendant’s response was:

Subject to the General Objections stated herein, this Interrogatory is further objected to on

4
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the grounds it calls for a legal conclusion; howeer, without waiving said objections, the
First Deed of Trust was recorded on January 25, 2007 as Instrument Number 20070125 -
0003583 in the Clark County Recorder’s Office, putting Plaintiff on notice of the Lender’s
First Deed of Trust on the property.  Plaintiff is a professional property purchaser, and the
circumstances of the HOA Sale of the Property and the status as a professional property
purchaser prevent Plaintiff from being deemed a bona fide purchaser for value. 
Furthermore, the purchase price paid by Plaintiff at the HOA Sale was not a commercially
reasonable amount. The Nevada foreclosure statute found at NRS Chapter 116 is also
unconstitutional because it does not proide for due process to lenders such as Defendant. 
Moreover, Defendant has no record of receiving any of the notices regarding the
foreclosure required by the statute, other than the Notice of Sale.  Investigation and
discovery are continuing and this response will be supplemented as new information
becomes available.

The plaintiff propounded interrogatory 25:

INTERROGATORY NO.  25:  Identify all facts, information, and evidence of which
you are aware which evidences that the association foreclosure sale was not properly
conducted.

The defendant’s response was:

Subject to the General Objections stated herein, this Interrogatory is further objected to on
the grounds it calls for a legal conclusion; howeer, without waiving said objections, the
purchase price paid by Plaintiff at the HOA Sale was not a commercially reasonable
amount. The Nevada foreclosure statute found at NRS Chapter 116 is also unconstitutional
because it does not provide for due process to lenders such as Defendant.  Please refer to
the Notice of Delinquent Assessment, Notice of Default and Election to Sell and Notice of
Sale recorded by or on behalf of the HOA.   Defendant has no record of receiving any of the
notices regarding the foreclosure required by the statute, other than the Notice of Sale. 
Furthermore, Defendant believes the amounts claimed in the foreclosure notice included
improper fees and costs and that the notices did not properly identify the super-priority
amount or give notice of the same.    Investigation and discovery are continuing and this
response will be supplemented as new information becomes available.

The plaintiff propounded interrogatory 26:

INTERROGATORY NO.  26:  Identify all facts, information, and evidence of which
you are aware which evidences that the association foreclosure sale was not properly
noticed.

The defendant’s response was:

Subject to the General Objections stated herein, this Interrogatory is further objected to on
the grounds it calls for a legal conclusion; howeer, without waiving said objections, the First
The Nevada foreclosure statute found at NRS Chapter 116 is  unconstitutional because it
does not provide for due process to lenders such as Defendant.  Please refer to the Notice
of Delinquent Assessment, Notice of Default and Election to Sell and Notice of Sale
recorded by or on behalf of the HOA.   Furthermore, Defendant believes the amounts
claimed in the foreclosure notice included improper fees and costs and that the notices did
not properly identify the super-priority amount or give notice of the same.    Investigation
and discovery are continuing and this response will be supplemented as new information

5
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becomes available.

The defendant has no proof that the plaintiff was not a bona fide purchaser.  The defendant also

has no proof of any fraud, oppression or unfairness, or that the sale was not properly noticed or

conducted.  For this reason, the court should grant summary judgment granting quiet title to the plaintiff.

POINTS AND AUTHORITIES

A.  The sale is presumed valid

There are a number of statutory and common law presumptions that the foreclosure sale is valid.

The burden is on the bank to prove otherwise.

NRS 47.250(16) provides the disputable presumption that “the law has been obeyed.”

NRS 47.250 (17) provides that “a trustee or other person, whose duty it was to convey real

property to a particular person, has actually conveyed to that person, when such presumption is necessary

to perfect the title of such person or a successor in interest.”

NRS 47.250 (18)provides:

In situations not governed by the Uniform Commercial Code:
      (a) That an obligation delivered up to the debtor has been paid.
      (b) That private transactions have been fair and regular.
      (c) That the ordinary course of business has been followed.
      (d) That there was good and sufficient consideration for a written contract.

The detailed and comprehensive statutory requirements for a foreclosure sale are indicative of a

public policy which favors a final and conclusive foreclosure sale as to the purchaser.  See  6 Angels, Inc.

v. Stuart-Wright Mortgage, Inc., 85 Cal. App. 4th 1279, 102 Cal. Rptr. 2d 711 (2011); McNeill Family

Trust v. Centura Bank, 60 P.3d 1277 (Wyo. 2033); In re Suchy, 786 F.2d 900 (9th Cir. 1985); and  Miller

& Starr, California Real Property 3d §10:210.  In the case of SFR Investments Pool 1, LLC v. U.S. Bank,

N.A., 130 Nev., Adv. Op. 75, 334 P.3d 408 (2014), the Court described the non-judicial foreclosure

provisions of NRS Chapter 116 as “elaborate,” and therefore indicative of the public policy favoring the

finality of a foreclosure sale.

Additionally, there is a common law presumption that a foreclosure sale was conducted validly. 

Fontenot v. Wells Fargo Bank, 198 Cal. App. 4th 256, 129 Cal. Rptr. 3d 467 (2011); Moeller v. Lien 25

Cal. App. 4th 822, 30 Cal. Rptr. 2d 777 (1994); Burson v. Capps, 440 Md. 328, 102 A.3d 353 (2014);

6
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Timm v. Dewsnup 86 P.3d 699 (Utah 2003); Deposit Insurance Bridge Bank, N.A. Dallas v. McQueen,

804 S.W. 2d 264 (Tex. App. 1991); Myles v. Cox, 217 So.2d 31 (Miss. 1968); American Bank and Trust

Co v. Price, 688 So.2d 536 (La. App. 1996); Meeker v. Eufaula Bank & Trust, 208 Ga. App. 702, 431

S.E. 2d 475 (Ga. App 1993).

The purpose of the presumption of validity and the public policy of finality is to encourage

prospective purchasers to participate in the foreclosure process and to maximize the prices paid at

foreclosure sale.  See Moeller v. Lien 25 Cal. App. 4th 822, 30 Cal. Rptr. 2d 777 (1994).

Additionally, by statute,  the recitals in the deed are sufficient and conclusive proof that the

required notices were mailed by the foreclosure agent.

The controlling statute,  NRS 116.31166, provides in part:

Foreclosure of liens: Effect of recitals in deed; purchaser not responsible for proper
application of purchase money; title vested in purchaser without equity or right of
redemption.
      1.  The recitals in a deed made pursuant to NRS 116.31164 of:
      (a) Default, the mailing of the notice of delinquent assessment, and the recording of
the notice of default and election to sell;
      (b) The elapsing of the 90 days; and
      (c) The giving of notice of sale,
are conclusive proof of the matters recited.

      2.  Such a deed containing those recitals is conclusive against the unit’s former
owner, his or her heirs and assigns, and all other persons. The receipt for the purchase
money contained in such a deed is sufficient to discharge the purchaser from obligation
to see to the proper application of the purchase money.
. . .
(emphasis added)

NRS 47.240 provides in part:

Conclusive presumptions.  The following presumptions, and no others, are conclusive:

. . . .

      6.  Any other presumption which, by statute, is expressly made conclusive.

The recitals in the deed between the foreclosure agent and the purchaser at the foreclosure sale

are conclusive from this statute, NRS116.31166.  The sole exception would be in the case of fraud or

other grounds for equitable relief.  See Shadow Wood Homeownwers Association v. New York

7
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Community Bank, 132 Nev. Ad. Op. 5, 366 P.3d 1105 (2016). 

The burden of proof is upon the party seeking to quiet title in its favor.  See Breliant v. Preferred

Equities Corp., 112 Nev. 663, 918 P.2d 314 (1996).  The bank, seeking to set aside the foreclosure sale,

bears the burden of proof on all issues regarding the foreclosure, which is presumed to be valid. 

B.   The Shadow Wood factors

The Nevada Supreme Court in the case of Shadow Wood Homeownwers Association v. New

York Community Bank, 132 Nev. Adv. Op 5, 366 P.3d 1105 (2016) named 4 factors to be considered

by the court in determining an equitable challenge to a foreclosure sale. Those four factors are:

1. The price paid;

2.  The presence of fraud, oppression or unfairness;

3.  The failure of the complaining party to act to protect its interest prior to the sale;

4.  The interests of a bona fide purchaser

In this case, the answers to interrogatories fail to disclose any fraud, oppression or unfairness or

to cite grounds to deny the plaintiff bona fide purchaser status.   Summary judgment should therefore be

granted in favor of the purchaser.

C.  Fraud, oppression or unfairness and price paid

The standard to set aside a sale is in inadequate sales price, inadequacy of price, and additional

proof of some fraud, oppression or unfairness that  accounts for and brings about the inadequacy of

price.  

The case of Golden v. Tomiyasu, 79 Nev. 503, 387 P.2d 989 (1963), cited by the court in Shadow

Wood specifically denied the inadequacy of price standard for setting aside foreclosure sales, stating:

(In approving the rule thus stated, we necessarily reject the dictum in Dazet v. Landry,
supra, implying that the rule requiring more than mere inadequacy of price will not be
applied if ‘the inadequacy be so great as to shock the conscience.’)

The case of Oller v. Sonoma County Land Title Company 137 Cal. App.2d 633, 290 P.2d 880,

(1955), cited by the court in Golden, held that an examination of the sales price is not necessary when

there is no showing of fraud, oppression or unfairness, stating:
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Since inadequacy of price is not alone ground for setting aside the sale, the failure of the
court to find upon the value of the property is immaterial.

Both the Golden case and the Oller case cite to the case of Schroeder v. Young, 161 U.S. 334, 16

S. Ct. 512, 40.L .Ed 721 (1896).  The U.S. Supreme Court cited examples of irregularities which may

affect the sale. The court stated:

‘While mere inadequacy of price has rarely been held sufficient in itself to justify setting
aside a judicial sale  of property, courts are not slow to seize upon other circumstances
impeaching the fairness of the transaction as a cause for vacating it, especially if the
inadequacy be so gross as to shock the conscience. If the sale has been attended by any
irregularity, as if several lots have been sold in bulk where they should have been sold
separately, or sold in such manner that their full value could not be realized; if bidders
have been kept away; if any undue advantage has been taken to the prejudice of the owner
of the property, or he has been lulled into a false security; or if the sale has been
collusively or in any other manner conducted for the benefit of the purchaser, and the
property has been sold at a greatly inadequate price,-the sale may be set aside, and the
owner may be permitted to redeem.’ 

The banks answers to interrogatories do not set forth any evidence or contentions of any defect

in the sale as are detailed in the Schroeder case.

D.  The bank is not entitled to relief against the bona fide purchaser

Under both the Restatement and Nevada law, the defendant bank has no remedies against Saticoy

Bay in regard to the foreclosure sale because any damages which the defendant may have sustained as

a result of an alleged wrongful foreclosure can be compensated with money damages.

In Shadow Wood, the Supreme Court  referred  to the  Restatement (Third) of Prop.: Mortgages

§ 8.3.  Comment ( b) recognizes that where the property has been purchased by a bona fide purchaser,

“the real estate is unavailable” and that “price inadequacy” may be raised in a suit against the foreclosing

mortgagee for damages.   Comment b states:

On the other hand, where foreclosure is by power of sale, judicial confirmation of the sale
is usually not required and the issue of price inadequacy will therefore arise only if the
party attacking the sale files an independent judicial action.  Typically this will be an
action to set aside the sale; it may be brought by the mortgagor, junior lienholders, or the
holders of other junior interests who are prejudiced by the sale.  If the real estate is
unavailable because title has been acquired by a bona fide purchaser, the issues of
price inadequacy may be raised by the mortgagor or a junior interest holder in a suit
against the foreclosing mortgagee for damages for wrongful foreclosure.  This latter
remedy, however, is not available based on gross price inadequacy alone.  In addition,
the mortgagee must be responsible for a defect in the foreclosure process of the type
described in Comment c of this section. (emphasis added)
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A copy of Section 8.3 from the Restatement is attached as Exhibit 11.

Shadow Wood, consistent with this stated:

see also Moore v. De Bernardi, 47 Nev. 33, 54, 220 P. 544, 547 (1923) (“The decisions
are uniform that the bona fide purchaser of a legal title is not affected by any latent equity
founded either on a trust, [e]ncumbrance, or otherwise, of which he has no notice, actual
or constructive.”). 

Therefore, if the purchaser is a bona fide purchaser, the sale cannot be set aside.  The bank,

however, is not without a remedy.  It has an claim for money damages against the foreclosure agent for

any defect in the sale process.

Similarly, there is the common law rule that there is no equity jurisdiction when a party has

available to itself an adequate remedy at law.

Back in 1868, the court in Sherman v. Clark 4 Nev. 138 (1868)  stated:

The writ is exclusively an equitable remedy. But equity is chary of its powers; it employs
them only when the impotent or tardy process of the law does not afford that complete and
perfect remedy or protection which the individual may be justly entitled to. When
therefore it is shown that there is a complete and adequate remedy at law, equity will
afford no assistance. “When a party has a remedy at law,” says Mr. Hilliard, “he cannot
come into equity, unless from circumstances not within his control he could not avail
himself of his legal remedy.” (Hill. Inj. sec. 23.) That full compensation can be had at law
is the great rule for withholding the strong arm of the chancellor,” says Mr. Justice
Thompson, in Pusey v. Wright, (31 Penn. 396.) See also Thompson v. Matthews (2 Edw.
Ch. R. 213; 9 Page, 323.) Before refusing its aid upon this ground, however, it must
appear that the legal remedy is complete and adequate to afford the complainant full
redress; but when that fact does appear, equity at once relinquishes all control over
the case, and leaves the party to pursue his legal remedy. (Emphasis added)

Likewise, in the case of Conley v. Chedic 6 Nev. 222 (1870) the court held:

Equity will not take jurisdiction or interpose its powers when there is a full, complete and
adequate remedy in the ordinary course of law; that is, when the wrong complained of
may be fully compensated in damages, which can easily be ascertained, and it is not
shown that a judgment at law cannot be satisfied by execution. (See Sherman v. Clark, 4
Nev. 138.) 

In Turley v. Thomas 31 Nev. 181, 101 P. 568 (1909) the court stated:

Again, in a decision rendered last year, Hills v. McMunn, 232 Ill. 488, 83 N. E. 963, it is
stated: “It is also contended that the case made by the bill and proofs shows no grounds
for the interposition of a court of equity, and that if appellant has any remedy the law will
afford adequate relief.

In State v. Second Judicial District Court 49 Nev. 145, 241 P.317, 43 A.L.R. 1331 (1925), the 
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court stated:

As to the contention that pursuant to paragraph 6 the court was authorized to make the
appointment under its general equity jurisdiction, we need only say that where it does not
appear, as in this case, that the plaintiff has no adequate remedy at law, a court of equity
acquires no jurisdiction. 

In Washoe County v. City of Reno 77 Nev. 152, 360 P.2d 602 (1961), the court held that the fact

that the judgment may not be collectable is not an issue to be considered.  The court stated:

During oral argument, counsel for respondents suggested that an action at law would not
be adequate because it could not be enforced by a writ of execution against a county fund.
Whether this be true or not, it is hardly to be supposed that an execution would be
necessary in the event a judgment at law were obtained against the county in this type of
case any more than a contempt proceeding would be required in the event a peremptory
writ of mandamus were issued. In answer to this suggestion however it is necessary to
say only that our concern is with the existence of a remedy and not whether it will
be unproductive in this particular case, Hughes v. Newcastle Mutual Insurance Co., 13
U.C.Q.B. (Ont.) 153, or inconvenient, Gulf Research & Development Co. v. Harrison, 9
Cir., 185 F.2d 457, or ineffectual, United States ex rel. Crawford v. Addison, 22 How.
174, 63 U.S. 174, 16 L.Ed. 304.

In Stewart v. Manget, 132 Fla. 498, 181 So. 370, in affirming an order dismissing a bill
in equity on the ground that the plaintiff had an adequate remedy at law, the Florida
Supreme Court cited with approval the following language from Tampa & G. C. R. Co.
v. Mulhern, 73 Fla. 146, 74 So. 297, 299:

‘The inadequacy of a remedy at law to produce money is not the test of the
applicability of the rule. All remedies, whether at law or in equity,
frequently fail to do that; and to make that the test of equity
jurisdiction would be substituting the result of a proceeding for the
proceeding which is invoked to produce the result. The true test is,
could a judgment be obtained in a proceeding at law, and not, would
the judgment procure pecuniary compensation.’

(Emphasis added)

In the case of  Moeller v. Lien, 25 Cal. App. 4th 822, 30 Cal. Rptr.  2d 777 (1994), the respondent

allowed a trustee’s sale to go forward even though it had available cash deposits to pay off the loan.  Id.

at 828.  The trial court set aside the sale because “[t]he value of the property was four times the amount

of the debt/sales price.”  Id. at 829.  The Court of Appeals reversed the trial court’s order and stated:

Thus as a general rule, a trustor has no right to set aside a trustee’s deed as against
a bona fide purchaser for value by attacking the validity of the sale.  (Homestead
Savings v. Damiento, supra, 230 Cal. App. 3d at p. 436.)  The conclusive presumption
precludes an attack by the trustor on a trustee’s sale to a bona fide purchaser even though
there may have been a failure to comply with some required procedure which
deprived the trustor of his right of reinstatement or redemption. (4 Miller & Starr,
supra, § 9:141, p. 463; cf. Homestead v. Damiento, supra, 230 Cal. App. 3d at p. 436.) 
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The conclusive presumption precludes an attack by the trustor on the trustee’s sale to a
bona fide purchaser even where the trustee wrongfully rejected a proper  tender of
reinstatement by the trustor.  Where the trustor is precluded from suing to set aside
the foreclosure sale, the trustor may recover damages from the trustee.  (Munger v.
Moore (1970) 11 Cal. App. 3d 1, 9, 11 [89 Cal. Rptr. 323].)

Id. at 831-832. (emphasis added)

E.  Bona fide purchaser in a foreclosure context

The burden of proof is on the bank, seeking to invoke the equity jurisdiction of the court and have

the sale set aside, to prove that the purchaser is NOT a bona fide purchaser.  See Shadow Wood

Homeowners Association v. New York Community Bank, 132 Nev. Adv. Op 5, 366 P.3d 1105 (2016)

where the court stated:

The question remains whether NYCB demonstrated sufficient grounds to justify the
district court in setting aside Shadow Wood's foreclosure sale on NYCB's motion for
summary judgment. 

Similarly, in First Fidelity Thrift & Loan Ass’n v. Alliance Bank, 60 Cal. App. 4th 1433, 71 Cal.

Rptr. 2d 295 (1998), the court recognized that where a party is seeking equitable relief, the burden is on

the party seeking equitable relief to allege and prove that the person holding legal title is not a bona fide

purchaser:

That Alliance had knowledge of First Fidelity's equitable claim for reinstatement of
its reconveyed deed of trust was an element of First Fidelity's case. "The general rule
places the burden of proof upon a person claiming bona fide purchaser status to present
evidence that he or she acquired interest in the property without notice of the prior
interest. (Bell v. Pleasant (1904) 145 Cal. 410, 413-414, 78 P. 957; Alcorn v. Buschke
(1901) 133 Cal. 655, 657-658, 66 P. 15; Hodges v. Lochhead (1963) 217 Cal. App.2d 199,
203, 31 Cal. Rptr. 879; 2 Miller & Starr, Current Law of Cal. Real Estate [1977] § 11:28,
p. 51.) ... [¶] If the prior party claims an equitable rather than a legal title, however, the
burden of proof is upon the person asserting that title. (Bell v. Pleasant, supra, 145 Cal.
410, 414-415, 78 P. 957; Garber v. Gianella (1893) 98 Cal. 527, 529-530, 33 P. 458; 2
Miller & Starr, Current Law of Cal. Real Estate, supra, § 11:28, pp. 52-53.)" (Gates
Rubber Co. v. Ulman (1989) 214 Cal. App. 3d 356, 366, fn. 6, 262 Cal. Rptr. 630.) (2b)
Showing that Alliance was not an innocent purchaser for value was hence an element
of First Fidelity's claim. (Firato v. Tuttle, supra, 48 Cal.2d 136, 138, 308 P.2d 333.)
(emphasis added)

60 Cal. App. 4th at 1442, 71 Cal. Rptr. at 301. 

The defendant  has the burden to prove a defect with the sale, and that the purchaser knew of the

defect at or before the time of the sale.  The defendant has failed in both counts.

12

AA000489



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

The concept of bona fide purchaser has more application in voluntary sales in which title is

transferred by deed.  In these cases, a purchaser takes subject to any matters which are recorded against

the property.  However, in  foreclosure cases, the  bona fide purchaser doctrine rarely comes into play

because all interests on the property which are junior to the lien being foreclosed upon are extinguished. 

This is even more so with an HOA foreclosure because it is senior to all other liens other than prior

existing debts and taxes are extinguished by the foreclosure.  In these situations, the purchaser would be

precluded from bona fide purchaser status in HOA foreclosure cases only  if there was some irregularity

in the sale AND the purchaser knew of the irregularity. 

In the recent and unpublished Supreme Court decision of Stone Hollow v. Bank of America,

docket No. 64955, entered December 21, 2016, Justice Pickering issued a dissent in which she cited the

treatise 1 Grant S. Nelson, Dale A. Whitman, Ann M. Burkhart & R. Wilson Freyermuth, Real Estate

Finance Law §7:21 (6th ed. 2014).  A copy of this section of the treatise is attached as Exhibit 12.  This

treatise was also cited in the Shadow Wood decision. 

And, while it is possible to read a conclusive recital statute like NRS 116.31166 as
conclusively establishing a default justifying foreclosure when, in fact, no default
occurred, such a reading would be “breathtakingly broad” and “is probably legislatively
unintended.” 1 Grant S. Nelson, Dale A. Whitman, Ann M. Burkhart & R. Wilson
Freyermuth, Real Estate Finance Law § 7:22 (6th ed.2014). 

Section 7.21 of this treatise is entitled “defective power of sale foreclosure-“void-

voidable”distinction.  The treatise explains there are three types of defects which may affect the validity

of foreclosure sales, void, voidable, or inconsequential.

Void sales arise when there is a substantial defect with the sale, such as when the mortgage was

obtained by fraud or forgery, or the mortgage  holder had no right to foreclose.  

The treatise then explains:

Most defects render the foreclosure voidable and not void.  When a voidable error occurs,
bare legal title passes to the sale purchaser, subject to the redemption rights of those
injured by the defective foreclosure.  Typically, a voidable error is “an irregularity in the
execution of a foreclosure sale” and must be “substantial or result in a probably
unfairness.”
. . . .
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If the defect only renders the sale voidable, the redemption rights can be cut off if a bona
fide purchase for value acquires the land.  When this occurs, an action for damages against
the foreclosing mortgagee or trustee may be the only remaining remedy.
...

The treatise then goes on to explain who is a bona fide purchaser in a foreclosure contest:

If the defective sale is only voidable, who is a bona fide purchaser?  A mortgagee
purchaser should rarely, if every, qualify as a bona fide purchaser, because the mortgagee
or its attorney normally manages the power of sale foreclosure and should be responsible
for defects.  The result should be the same when a deed of trust is foreclosed.  Although
the trustee, rather than the lender, normally is in charge of the proceedings, the court
probably will treat the trustee as the lender’s agent for purposes of determining BFP
status.  If the sale purchaser paid value and is unrelated to the mortgagee, he should
take free of voidable defects if : (a) he has no actual knowledge of he defects; (b) he
is not on reasonable notice from recorded instruments; and (c) the defects are such
that a person attending the sale and exercising reasonable care would be unaware
of the defects....
(emphasis added, footnotes omitted)

From the three factors listed here, the plaintiff would be a bona fide purchaser.  The purchaser’s

representative, Eddie Haddad’s affidavit is attached. It states in part:

6.  Prior to and at the time of the foreclosure sale, there was nothing recorded in
the public record to put me on notice of any claims or notices that any portion of the lien
had been paid.

7.  Prior to and at the time of the foreclosure sale, there is no way for myself or any
other potential bidder at the foreclosure sale to research if the notices were sent to the
proper parties at the proper address.  I, and other potential bidders are forced to rely only
on the professional foreclosure agent to have obtained a trustee’s sale guarantee issued by
a local title and escrow company and to serve the notices upon the parties who are entitled
to notice.

           8. As a result of the limited information available to myself and other potential
bidders at foreclosure sales, I, on behalf of the plaintiff,  am a bona fide purchaser of
the property, for value, without notice of any claims on the title to the property or any
alleged defects in the sale itself.

The mailing of notices, the addresses to where they are sent, or even an attempted tender of

the super priority lien are not matters to be found in the public record.

Additionally, the defendant’s answers to interrogatories regarding the issue of bona fide

purchaser do not allege any defect in the sales process or that the purchaser knew of the defect in the

sales process.  The court should therefore find that the plaintiff purchaser is a bona fide purchaser, and

its title should not be affected.
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F.  The failure of the defendant to protect its interest before the sale precludes relief in its favor

The Supreme Court in both SFR and Shadow Wood noted that the defendant banks were

responsible for their own damages.  In SFR Investments Pool 1 v. U.S. Bank 130 Nev. Adv. Op. 75,

334 P.3d 408 (2014)  the court said not once, but twice, that the price paid at the foreclosure sale was

not an issue because the bank could simply have paid the super priority amount to preserve its interest

in the property.   The Court stated at page 414:

U.S. Bank's final objection is that it makes little sense and is unfair to allow a
relatively nominal lien—nine months of HOA dues—to extinguish a first deed of trust
securing hundreds of thousands of dollars of debt. But as a junior lienholder, U.S.
Bank could have paid off the SHHOA lien to avert loss of its security; it also could
have established an escrow for SHHOA assessments to avoid having to use its own
funds to pay delinquent dues. 1982 UCIOA § 3116 cmt. 1; 1994 & 2008 UCIOA §
3–116 cmt. 2. The inequity U.S. Bank decries is thus of its own making and not a
reason to give NRS 116.3116(2) a singular reading at odds with its text and the
interpretation given it by the authors and editors of the UCIOA. (emphasis added)

The Court also stated at page 418:

U.S. Bank further complains about the content of the notice it received. It argues that
due process requires specific notice indicating the amount of the superpriority piece of
the lien and explaining how the beneficiary of the first deed of trust can prevent the
superpriority foreclosure sale. But it appears from the record that specific lien amounts
were stated in the notices, ranging from $1,149.24 when the notice of delinquency was
recorded to $4,542.06 when the notice of sale was sent. The notices went to the
homeowner and other junior lienholders, not just U.S. Bank, so it was appropriate to
state the total amount of the lien. As U.S. Bank argues elsewhere, dues will typically
comprise most, perhaps even all, of the HOA lien. See supra note 3. And from what
little the record contains, nothing appears to have stopped U.S. Bank from
determining the precise superpriority amount in advance of the sale or paying the
entire amount and requesting a refund of the balance. Cf. In re Medaglia, 52 F.3d
451, 455 (2d Cir.1995) (“[I]t is well established that due process is not offended by
requiring a person with actual, timely knowledge of an event that may affect a right to
exercise due diligence and take necessary steps to preserve that right.”). (Emphasis
added)

In the case of Shadow Wood Homeownwers Association v. New York Community Bank, 132

Nev. Ad. Op. 5, 366 P.3d 1105  (2016), the Supreme Court stated other ways that a bank could

protect itself. 

 Against these inconsistencies, however, must be weighed NYCB's (in)actions. The
NOS was recorded on January 27, 2012, and the sale did not occur until February 22,
2012. NYCB knew the sale had been scheduled and that it disputed the lien amount,
yet it did not attend the sale, request arbitration to determine the amount owed, or seek
to enjoin the sale pending judicial determination of the amount owed. The NOS
included a warning as required by NRS 116.311635(3)(b):
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. . . .

366 P.3d at 1114

The court in the Shadow Wood case also noted in footnote 7:

Consideration of harm to potentially innocent third parties is
especially pertinent here where NYCB did not use the legal
remedies available to it to prevent the property from being sold to a
third party, such as by seeking a temporary restraining order and
preliminary injunction and filing a lis pendens on the property. See
NRS 14.010; NRS 40.060. Cf. Barkley's Appeal. Bentley's Estate, 2
Monag. 274, 277 (Pa.1888) (“In the case before us, we can see no way
of giving the petitioner the equitable relief she asks without doing great
injustice to other innocent parties who would not have been in a
position to be injured by such a decree as she asks if she had applied for
relief at an earlier day.”). (emphasis added)

The defendant bank  had remedies available to it to protect its interests before the foreclosure

sale and failed to avail itself of these remedies.  It cannot now seek relief from this court.

G. The Trust Deed has been Extinguished. 

In its decision in the case of SFR Investments Pool 1, LLC v. U.S. Bank, N.A., 130 Nev., Adv.

Op. 75, 334 P.3d 408 (2014), the Nevada Supreme Court stated:

NRS 116.3116 gives a homeowners’ association (HOA) a superpriority lien on an individual
homeowner’s property for up to nine months of unpaid HOA dues.  With limited exceptions,
this lien is “prior to all other liens and encumbrances” on the homeowner’s property, even a
first deed of trust recorded before the dues became delinquent.  NRS 116.3116(2).  We must
decide whether this is a true priority lien such that its foreclosure extinguishes a first deed of
trust on the property and, if so, whether it can be foreclosed nonjudicially.  We answer both
questions in the affirmative and therefore reverse.

334 P.3d at 409.

At the conclusion of its opinion, the Nevada Supreme Court stated:

NRS 116.3116(2) gives an HOA a true superpriority lien, proper foreclosure of which
will extinguish a first deed of trust.  Because Chapter 116 permits nonjudicial
foreclosure of HOA liens, and because SFR’s complaint alleges that proper notices
were sent and received, we reverse the district court’s order of dismissal.  In view of
this holding, we vacate the order denying preliminary injunctive relief and remand for
further proceedings consistent with this opinion.

334 P.3d at 419. 

16

AA000493



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Because the facts in the  present case are substantially the same as the facts in  SFR

Investments Pool 1, LLC v. U.S. Bank, N.A., this Honorable Court should reach the same conclusion

that the nonjudicial foreclosure arising from the HOA’s super priority lien extinguished the deed of

trust held by the defendant bank on the date of sale. As a result, this Court should rule that the deed of

trust held by defendant was extinguished by the HOA’s foreclosure sale.

H.   There is no requirement that the foreclosure agent obtain sums to satisfy junior liens. 

There is no authority for the proposition that a foreclosure agent must seek sufficient sums at

foreclosure sale to satisfy the claims of junior lienholders.  Bourne Valley Court Trust v.Wells Fargo

Bank, 80 F. Supp. 3d 1131 (D. Nev. 2015), reversed on other grounds Bourne Valley Court Trust v.

Wells Fargo Bank 832 F.3d 1154 (9th Cir. 2016).

In the case of BFP v. Resolution Trust Corporation, 511 U.S. 531, 548-49 (1994), the U.S.

Supreme Court explained why the fair market value of a property sold at foreclosure or a “forced

sale”  is in fact the price said at the foreclosure sale:

...the fact that a piece of property is legally subject to forced sale, like any other fact
bearing upon the property’s use or alienability, necessarily affects its worth.  Unlike
most other legal restrictions, however, foreclosure has the effect of completely
redefining the market in which the property is offered for sale; normal free-market
rules of exchange are replaced by the far more restrictive rules governing forced sales. 
Given this altered reality, and the concomitant inutility of the normal tool for
determining what property is worth (fair market value), the only legitimate evidence of
the property’s value at the time it is sold is the foreclosure-sale price itself.

This BFP case is also cited in Restatement (Third) of Prop.: Mortgages § 8.3.

The Ninth Circuit recently expanded the holding in BFP v. Resolution Trust Corp. 511 U.S.

531 (1994) to tax sales conducted under state law, stating:

The Court's rationale also applies to tax sales. As stated by the BAP, “federal courts
should pay considerable deference to state law on matters relating to real estate.” In re
Tracht Gut, 503 B.R. at 816. Like mortgage foreclosures, tax foreclosure sales
conducted by state and local governments are governed by state law.

 
The same procedural safeguards under California law that led the Supreme Court to
conclude that mortgage foreclosures would yield reasonably equivalent value are also
required in California for tax sales. “Foreclosure laws typically require notice to the
defaulting borrower, a substantial lead time before the commencement of foreclosure
proceedings, publication of a notice of sale, and strict adherence to prescribed bidding
rules and auction procedures.” BFP, 511 U.S. at 542, 114 S.Ct. 1757.
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As demonstrated by the authorities cited above, the bank’s remedy for a wrongful foreclosure,

if any, would be a claim for money damages against the foreclosure agent because the plaintiff is a

bona fide purchaser.

Shadow Wood discusses bona fide purchaser in detail.  The many points contained in the

decision can be summarized as:

1.  A bona fide purchase is without notice of any prior equity.

2.  “The decisions are uniform” that the title of a bona fide purchaser is not affected by any

matter of which he has no notice.

3.  The bona fide purchaser must pay valuable consideration, not “adequate” consideration.

4.  The fact that the foreclosure price may be “low” is not sufficient to put the purchaser on

notice of any alleged defects with the sale.

5.  The fact that the court retains equitable power to void the sale does deprive the purchaser

of bona fide purchaser status.

6.  The time to determine the status of bona fide purchaser is at the time of the sale.  

The concept of bona fide purchaser has more application in voluntary sales in which title is

transferred by deed.  In these cases, a purchaser takes subject to any matters which are recorded

against the property.

In HOA foreclosure cases, the  bona fide purchaser doctrine rarely comes into play because all

interests on the property other than prior existing debts and taxes are extinguished by the foreclosure. 

The plaintiff would be precluded from bona fide purchaser status in HOA foreclosure cases only  if

there was some irregularity in the sale AND the purchaser knew of the irregularity. 

I.  The foreclosure statutes are constitutional

As recognized by the Nevada Supreme Court in Saticoy Bay LLC Series 350 Durango 104  v.

Wells Fargo Home Mortgage, 133 Nev., Adv. Op. 5, at *10 (Jan. 26, 2017), the foreclosure statutes as

found in NRS Chapter 116 are constitutional.  The court found that the statutes do not involve either

state action or a state actor and does not constitute a taking. 
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This court is not bound by the incorrect interpretation of the statute by the majority opinion in

Bourne Valley.  In the case of Blanton v. North Las Vegas Municipal Court 103 Nev. 623, 633, 748

P.2d 494, 500 (1987) the Supreme Court stated:

We note initially that the decisions of the federal district court and panels of the federal
circuit court of appeal are not binding upon this court. United States ex rel. Lawrence
v. Woods, 432 F.2d 1072, 1075–76 (7th Cir.1970), cert. denied, 402 U.S. 983, 91 S.Ct.
1658, 29 L.Ed.2d 140 (1971). Even an en banc decision of a federal circuit court
would not bind Nevada to restructure the court system of this state. Our state
constitution binds the courts of the State of Nevada to the United States Constitution
as interpreted by the United States Supreme Court. Nev. Const. art. I, § 2. See Bargas
v. Warden, 87 Nev. 30, 482 P.2d 317, cert. denied, 403 U.S. 935, 91 S.Ct. 2267, 29
L.Ed.2d 715 (1971). 

This case was affirmed Blanton v. City of North Las Vegas 489. U.S. 538 (1989)

In the case of  California Teachers Association v. State Board of Education, 271 F.3d 1141

(9th Cir. 2001), the court identified the following limits on a federal court’s power to interpret state

law:

We recognize that it is solely within the province of the state courts to
authoritatively construe state legislation. See United States v. Thirty–Seven (37)
Photographs, 402 U.S. 363, 369, 91 S. Ct. 1400, 28 L. Ed. 2d 822 (1971). Nor are we
authorized to rewrite the law so it will pass constitutional muster.  Virginia v.
American Booksellers Ass'n, Inc., 484 U.S. 383, 397, 108 S. Ct. 636, 98 L. Ed. 2d 782
(1988). A federal court's duty, when faced with a constitutional challenge such as this
one, is to employ traditional tools of statutory construction to determine the statute's
“allowable meaning.” Grayned v. City of Rockford, 408 U.S. 104, 110, 92 S. Ct. 2294,
33 L.Ed.2d 222 (1972); Stoianoff v. Montana, 695 F.2d 1214, 1218 (9th Cir.1983). In
doing so, we look to the words of the statute itself as well as state court
interpretations of the same or similar statutes. Grayned, 408 U.S. at 109–10, 92 S.
Ct. 2294. Moreover, before invalidating a state statute on its face, a federal court must
determine whether the statute is “readily susceptible” to a narrowing
construction by the state courts. American Booksellers, 484 U.S. at 397, 108 S. Ct.
636; Nunez v. City of San Diego, 114 F.3d 935, 942 (9th Cir.1997).  (emphasis added)

271 F.3d at 1146-1147.

In Arizonans for Official English v. Arizona, 520 U.S. 43, 48 (1997), the Supreme Court
stated:

Federal courts lack competence to rule definitively on the meaning of state legislation,
see, e.g., Reetz v. Bozanich, 397 U.S. 82, 86-87 (1970), nor may they adjudicate
challenges to state measures absent a showing of actual impact on the challenger, see,
e.g., Golden v. Zwickler, 394 U.S. 103, 110 (1969).

In Bromley v. Crisp, 561 F.2d 1351, 1354 (10th Cir. 1977), cert. denied, 435 U.S. 908 (1978),

the court stated that “the Oklahoma Courts may express their differing views on the retroactivity
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problem or similar federal questions until we are all guided by a binding decision of the Supreme

Court.”  (emphasis added)

In Arizonans for Official English v. Arizona, 520 U.S. 43, 77 (1997), the Supreme Court

stated that “[a] more cautious approach was in order” and that “[t]hrough certification of novel or

unsettled questions of state law for authoritative answers by a State’s highest court, a federal court

may save ‘time, energy, and resources and hel[p] build a cooperative judicial federalism.’” 

This court is therefore not bound by the decision of the federal appeals court in Bourne Valley,

but instead is bound by the constitutional interpretation of the statute adopted by the Nevada Supreme

Court.

CONCLUSION

The HOA’s foreclosure sale extinguished both the defendant’s deed  of trust, and its interest in

the subject property.   The foreclosure sale is presumed to be valid by statute, and the recitals in the

foreclosure deed are conclusive proof the HOA’s foreclosure sale complied with all requirements of

Nevada law. The recitals are supported by documentation to show the notices went out.  The

defendant has not produced any evidence to show that the plaintiff is not a bona fide purchaser, and

has failed to demonstrate any defect in the sale to justify setting aside the foreclosure sale. 

Additionally, the bank failed to take any steps to protect its interests, and permitted the sale to go

forward.

/ / /

/ / /

/ / /

/ / /
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 Accordingly, it is respectfully requested that this Court enter an order granting the plaintiff’s

motion for summary judgment and quieting title to the Property in the name of the plaintiff, free and

clear of all liens and encumbrances and forever enjoining defendant from asserting any estate, title,

right, interest, or claim to the property adverse to the plaintiff, and dismissing defendant’s

counterclaims.

 DATED this 15th day of  May, 2017

LAW OFFICES OF 
MICHAEL F. BOHN, ESQ., LTD. 

By:   / s / Michael F. Bohn, Esq. /           
      Michael F. Bohn, Esq.
      376 E. Warm Springs Road, Ste. 140

       Las Vegas, Nevada 89119
       Attorney for Plaintiff/counterdefendant

CERTIFICATE OF SERVICE

Pursuant to NRCP 5, NEFCR 9 and EDCR 8.05, I hereby certify that I am an employee of the

Law Offices of Michael F. Bohn, Esq., Ltd., and on the 15th  day of May, 2017, an electronic copy of

the MOTION FOR SUMMARY JUDGMENT  was served on opposing counsel via the Court’s

electronic service system to the following counsel of record:

 

Dana Jonathon Nitz, Esq.
Regina A. Habermas, Esq.
Wright Finlay & Zak, LLP
7785 W. Sahara Ave. # 200
Las Vegas, NV 89117

 /s/ Marc Sameroff/                           
An Employee of the LAW OFFICES OF 
MICHAEL F. BOHN, ESQ., LTD.
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MFDJ
MICHAEL F. BOHN, ESQ.
Nevada Bar No.: 1641
mbohn@bohnlawfirm.com
ADAM R. TRIPPIEDI, ESQ.
Nevada Bar No.: 12294
atrippiedi@bohnlawfirm.com 
LAW OFFICES OF 
MICHAEL F. BOHN, ESQ., LTD.
376 East Warm Springs Road, Ste. 140
Las Vegas, Nevada  89119
(702) 642-3113/ (702) 642-9766 FAX

Attorneys for plaintiff

DISTRICT  COURT 

CLARK COUNTY, NEVADA 

SATICOY BAY LLC SERIES 4641
VIAREGGIO CT
 
                        Plaintiff,

vs.

NATIONSTAR MORTGAGE, LLC; COOPER
CASTLE LAW FIRM, LLP; and MONIQUE
GUILLORY

Defendants.

 CASE NO.:  A-13-689240-C
 DEPT NO.: XIV

 

NATIONSTAR MORTGAGE, LLC

                       Counterclaimant,

vs.

SATICOY BAY LLC SERIES 4641
VIAREGGIO CT; NAPLES COMMUNITY
HOMEOWNERS ASSOCIATION; DOES 1
through X; and ROE CORPORATIONS I
Through X, inclusive,

                       Counter-defendants

MOTION FOR DEFAULT JUDGMENT AGAINST DEFENDANT MONIQUE GUILLORY

Plaintiff Saticoy Bay LLC Series 4641 Viareggio Ct, by and through its attorney, the Law Offices

of Michael F. Bohn, Esq., Ltd. hereby moves for default judgment against defendant Monique Guillory. 

1

Case Number: A-13-689240-C

Electronically Filed
7/31/2017 10:10 AM
Steven D. Grierson
CLERK OF THE COURT
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 DATED this 31st day of July, 2017.

LAW OFFICES OF 
MICHAEL F. BOHN, ESQ., LTD.

By: / s / Adam R. Trippiedi, Esq.  
      Michael F. Bohn, Esq.
      Adam R. Trippiedi, Esq. 
      376 East Warm Springs Road, Suite 140    
      Las Vegas, Nevada  89119
      Attorney for Plaintiff

NOTICE OF MOTION

TO: Defendants above named; and

TO: All counsel of record 

YOU AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the undersigned will bring the

above and foregoing Motion on for hearing before the above entitled Court, Department XIV, on the  

______ day of                              ,  2017,  at                   a.m. or as soon thereafter as counsel can be heard.

DATED this 31st day of July, 2017.

LAW OFFICES OF 
MICHAEL F. BOHN, ESQ., LTD.

By: / s / Adam R. Trippiedi, Esq.  
      Michael F. Bohn, Esq.
      Adam R. Trippiedi, Esq. 
      376 East Warm Springs Road, Suite 140    
      Las Vegas, Nevada  89119
      Attorney for Plaintiff

FACTS

Plaintiff  is the owner of the real property commonly known as 4641 Viareggio Court, Las Vegas,

Nevada (“the Property”).  Plaintiff acquired the property by foreclosure deed recorded September 6, 2013

as instrument number 201309060000930.  A copy of the foreclosure deed is Exhibit 1 hereto.  The

foreclosure deed arose from a delinquency in assessments due  from the former owner to the Naples

Community Homeowners Association, pursuant to NRS Chapter 116.

Leach Johnson Song & Gruchow was the foreclosure agent for the HOA.  The foreclosure deed

2
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provides in part:

This conveyance is made pursuant to the authority and powers vested to Napes by Chapter
116 of Nevada Revised Statutes and the Declaration of Covenants, Conditions, and
Restrictions recorded May 7, 2000 in Book 20000507 as Instrument No. 00911, in the
Official Records of Clark County, Nevada, and any subsequent modifications,
amendments or updates of the said Declaration of Covenants, Conditions, and
Restrictions, and Naples having complied with all applicable statutory requirements of the
State of Nevada, and performed all duties required by such Declaration of Covenants,
Conditions, and Restrictions.

A Notice of Delinquent Assessment Lien, was recorded on August 18, 2011 in Book
20110818, Instrument No. 02904 of the Official Records of the Clark County Recorder,
Nevada, said Notice having been mailed by certified mai to the owners of record; a Notice
of Default and Election to Sell Real Property to Satisfy Assessment Lien was recorded on
January 24, 2012 in Book 20120124, Instrument No. 00764 in the Official Records, Clark
County, Nevada, said document having been mailed by certified mail to the owner of
record and all parties of interest, and more than ninety (90) days having elapsed from the
mailing of said Notice of Default, a Notice of Sale was published once a week for three
consecutive weeks commencing on September 20, 2012, in the Nevada Legal News, a
legal newspaper.  Said Notice of Sale was recorded on July 30, 2012 in Book 20120730
as Instrument 01448 of the Official Records of the Clark County Recorder, Nevada, and
at least twenty days before the date fixed therein for the sale, a true and correct copy of
said Notice of Sale was posted in three of the most public places in Clark County, Nevada,
and in a conspicuous place on the property located at 4641 Viareggio Ct., Las Vegas, NV

On August 22, 2013 at 10:00 a.m. of said day, at Nevada Legal News, a Nevada
Corporation, Front Entrance Lobby, 930 South 4th Street, Las Vegas, Nevada 89101,
Naples, by and through its Agent, exercised its power of sale and did sell the above
described property at public auction.  Grantee, being the highest bidder at said sale,
became the purchaser and owner of said property for the sum of FIVE THOUSAND FIVE
HUNDRED SIXTY THREE ($5,563.00) Dollars, cash, lawful money of the United
States, in full satisfaction of the indebtedness secured by the lien of Naples.

See Exhibit 1. 

Plaintiff filed a Complaint to quiet title on September 25, 2013.  Defendant Monique Guillory was

served with the summons and complaint but failed to answer or otherwise make an appearance in this

action.  As such, a Default against this defendant was entered on November 19, 2013.  A copy of the

Defaults is attached as Exhibit 2.  

Based on the foregoing facts, the plaintiff now moves for default judgment against defendant

Monique Guillory. 

POINTS AND AUTHORITIES

NRS 116.31166 provides:

Foreclosure of liens: Effect of recitals in deed; purchaser not responsible for proper

3
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application of purchase money; title vested in purchaser without equity or right of
redemption.
1.  The recitals in a deed made pursuant to NRS 116.31164 of:
      (a) Default, the mailing of the notice of delinquent assessment, and the recording     
  of the notice of default and election to sell;
      (b) The elapsing of the 90 days; and
      (c) The giving of notice of sale,

        are conclusive proof of the matters recited.

2.  Such a deed containing those recitals is conclusive against the unit’s former owner, his
or her heirs and assigns, and all other persons. The receipt for the purchase money
contained in such a deed is sufficient to discharge the purchaser from obligation to see to
the proper application of the purchase money.

 3.  The sale of a unit pursuant to NRS 116.31162, 116.31163 and 116.31164 vests in the
purchaser the title of the unit’s owner without equity or right of redemption.

The statute provides that the recitals in the foreclosure deed are conclusive against the unit’s

former owner, his or her heirs and assigns, and all other persons.  See also: SFR Invs. Pool 1, LLC v. U.S.

Bank, N.A.  334 P.3d 408, 130 Nev. Adv. Op. 75 (2014).   

As conclusively evidenced by the recitals of the foreclosure deed, the foreclosure sale complied

with all requirements of law and as such, the plaintiff became the rightful owner of the property. 

Thereafter, plaintiff filed the instant action in part to ensure that all rights this defendant could claim to

title be permanently extinguished.  Although personally served with the summons and complaint,

defendant never filed an answer or responsive pleading or otherwise made an appearance in this case. 

As a result, plaintiff entered a default against defendant.  Having complied with all prerequisite

obligations  to a grant of default judgment, plaintiff is entitled to judgment against the defendant Monique

Guillory and is entitled to the relief of quiet title in favor of plaintiff.

CONCLUSION

The recitals contained in the foreclosure deed, which state that the foreclosure complied with all

requirements of law, are conclusive as against the former owner of the property, Monique Guillory as well

as all other persons.  To ensure that title to the property located at 4641 Viareggio Court, Las Vegas,

Nevada be quieted to plaintiff, plaintiff initiated the instant action and served all defendants with a copy

of the summons and complaint, to which Monique Guillory never responded.  A default has been entered

against this defendant.  Accordingly, plaintiff respectfully requests that default judgment granting quiet
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title in favor of plaintiff and against Monique Guillory be entered.

DATED this 31st day of July, 2017.

LAW OFFICES OF 
MICHAEL F. BOHN, ESQ., LTD.

By: / s /Adam R. Trippiedi, Esq.   
      Michael F. Bohn, Esq.
      Adam R. Trippiedi, Esq. 
      376 East Warm Springs Road, Suite 140    
      Las Vegas, Nevada  89119
      Attorney for Plaintiff

CERTIFICATE OF SERVICE

Pursuant to NRCP 5, NEFCR 9 and EDCR 8.05, I hereby certify that I am an employee of the Law

Offices of Michael F. Bohn, Esq., Ltd., and on the 31st day of July, 2017, an electronic copy of the

MOTION FOR DEFAULT JUDGMENT AGAINST DEFENDANT MONIQUE GUILLORY was served

on opposing counsel via the Court’s electronic service system to the following counsel of record: 

Dana Jonathon Nitz, Esq.
Regina A. Habermas, Esq.
Wright Finlay & Zak, LLP
7785 W. Sahara Ave. # 200
Las Vegas, NV 89117

 /s/ Marc Sameroff/                           
An Employee of the LAW OFFICES OF 
MICHAEL F. BOHN, ESQ., LTD.
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