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Thomas E. MCGrath, Esq CLERK OF THE COURT
Nevada Bar No. 7086

MESSNER REEVES LLP

5556 S. Fort Apache Road, Suite 100

Las Vegas, Nevada 89148

Telephone:  (702) 363-5100

Facsimile: (702) 363-5101

E-mail: tmcgrath(@messner.com

Attorneys for Counter-defendant/Third-Party Defendant

Naples Community Homeowners Association

DISTRICT COURT

CLARK COUNTY, NEVADA

SATICOY BAY LLC SERIES 4641 Case No. A-13-689240-C
VIAREGGIO CT, Dept. No.: V
Plaintiff,

VS.

NATIONSTAR MORTGAGE, LLC; COOPER
CASTLE LAW FIRM, LLP; and MONIQUE
GUILLORY,

Defendants.

NATIONSTAR MORTGAGE, LLC,

Counterclaimant,
VS.

SATICOY BAY LLC SERIES 4641
VIAREGGIO CT; NAPLES COMMUNITY
HOMEOWNERS ASSOCIATION; DOES 1
through X; and ROE CORPORATIONS I
through X, inclusive,

Counter-defendants,
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REPLY BRIEF IN SUPPORT OF MOTION TO DISMISS
COUNTERCLAIMANT NATIONSTAR MORTGAGE, LLC’s COUNTERCLAIM AS
TO COUNTER-DEFENDANT/THIRD PARTY DEFFENDANT NAPLES
COMMUNITY HOMEOWNERS ASSOCIATION ONLY

Third Party Defendant NAPLES COMMUNITY HOMEOWNERS ASSSOCIATION,
(erroneously and/or improperly sued herein as a Counter-defendant™), hereby submits its Reply
Brief in Support of its Motion to Dismiss Defendant/Counterclaimant NATIONSTAR
MORTGAGE, LLC’s Counterclaim as to NAPLES COMMUNITY HOMEOWNERS

ASSOCIATION only in the above-captioned Action.

L NRS 38.300 Require the Court to Dismiss Nationstar’s Counterclaim as to Naples
HOA

Nationstar contends that because it made its claims in a Counterclaim and/or because
it did not commence this underlying lawsuit, NRS 38.300 inexplicably should not apply. This

ignores that subsection Three of NRS 38.300 defines a civil action as follows:

3. Civil action includes an action for money damages or equitable
relief. The term does not include an action in equity for injunctive
relief in which there is an immediate threat of irreparable harm, or
an action relating to the title to residential property (emphasis

added).

The term “action” has a different meaning in this statute that is not limited to a
complaint or a pleading that initiates a lawsuit. The statutory scheme applies to an “action”
not a “civil action as defined in NRCP 3. NRS 38.300 applies to complaints, counterclaims
and third-party complaints and any interpretation of this statute to the contrary, would defeat
the purpose and intent of NRS 38.300 and it policy encouraging and mandating mediation
and/or alternative dispute resolutions. It is absurd to conclude that parties filing complaints
against HOAs must first go to mediation but parties filing counterclaims, crossclaims and third

party complaints are not subject to the same requirement.
101626994 / 1} AAGO0449
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II. Nationstar Cannot Prosecute a Quiet Title Claim against Naples because Naples
no longer has any Interest in the Subject Property.

NRS 40.010 requires parties to have a current adverse interests for one party to bring a
quiet title action against the other. In this case, Naples no longer has an interest in the property

so there are no claims as to Naples to “quiet”.

Nationstar contends that its Quiet Title claim 1s “directly tied to its Declaratory Relief
claim” and that if the Court decides to set aside Naples foreclosure sale as void, Naples would
somchow acquire an interest in the subject property. How? Nationstar does not answer this
question.

Nationstar’s Quiet Title/Declaratory Relief claim arises from Naples foreclosure sale
of the subject property on August 22, 2013. Nevada law and specifically NRS 40.010 require
that a party being sued for quiet title possess an interest in the property at issue. In Majuba
Mining, LTD. v. Pumpkin Copper, Inc., 299 P.3d 363 (April 4, 2013), the Nevada Supreme
Court held that a party being sued for quiet title must have a current adverse interest in the
property for the court to “quiet” in order to proceed with such a cause of action. The Court
declared that it must determine whether the controversy over title 1s moot. /d at p. 364. After
determining that Majuba no longer had an interest in the property at issue, the Court affirmed
the motion to dismiss and denied Majuba’s appeal.

Naples has not had any interest in the subject property since August 22, 2013.
Therefore, under Majuba Mining, v. Pumpkin Copper, Nationstar’s Quiet Title/Declaratory
Relief Cause of Action against Naples must be dismissed, with prejudice.

/1

/1

{01626994 / 1} AA000450
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III.  Nationstar’s Suggesting that Mediation will not result in Resolution is not a Valid
Basis to Deny this Motion.

Nationstar opposes Naples Motion to Dismiss on the basis that it 1s skeptical that
mediation will lead to resolution and that it will only the delay the case. Certainly, the Nevada
Legislature was aware that when 1t enacted the statutory scheme that mandated pre-litigation
mediation in these cases, it could/would delay prosecution of the same. But it determined that
the public policy of encouraging early resolution, through mandatory mediation, regarding
claims against HOA parties related to interpretation of CC&Rs and/or NRS 38.310 and NRS
116, outweighed any harm resulting from delayed litigation.

Nationstar’s Opposition completely ignores that its Counterclaim is replete with
allegations regarding Naples’ alleged violations of the applicable CC&Rs and NRS 116 in
related to the alleged wrongful foreclosure sale. It is these allegations that justify apply the
mandatory mediation requirement under Nevada law and McKnight Family, LLP v. Adept
Management Services, Inc. et al., 310 P.3d 555 (Nev. 2013), including Nationstar’s Cause of
Action for Wrongful Foreclosure.

Furthermore, Nationstar offers little or no support for its assertion that lenders are
exempt from the requirements of NRS 38.310. And in McKnight, the Nevada Supreme Court
made clear that allegations of wrongful foreclosure and related causes of action that involve
the state statutes that govern homeowner foreclosures [including specifically NRS 116 et seq.]

fall within the mandatory dismissal requirements of NRS 38.310. /d at p 558.

{01626994 / 1} AA000451




O - Y il R W N

[\ TR NG TR NG TN NG T N TN N5 T N TN N TN N0 JSN SU Sy G GG G GHOS GHOS U
0 ~1 o Rk WD = O N oy s WY = o

CONCLUSION

For the foregoing reasons, Naples respectfully requests that this Court dismiss

Nationstar’s Counterclaim as to Naples and order the parties to submit to mediation under NRS

38.310.

Dated this 11% of June, 2015.

(01626994 / 1}

MESSNER REEVES LLP

/s/ Thomas E. McGrath

THOMAS E. MCGRATH, ESQ.
Nevada Bar No. 7086

5556 S. Fort Apache Road, Suite 100
Las Vegas, Nevada 89148

Telephone:  (702) 363-5100
Facsimile: (702) 363-5101

E-mail: troggrathi@messner.com
Attorney for Counter-defendant Naples
Community Homeowners Association

AA000452




O - Y il R W N

[\ TR NG TR NG TN NG T N TN N5 T N TN N TN N0 JSN SU Sy G GG G GHOS GHOS U
0 ~1 o Rk WD = O N oy s WY = o

CERTIFICATE OF SERVICE

Pursuant to Rule 9 of N.E.F.C.R. and Administrative Order 14-2, I certify that on this
11" day of June, 2015, the foregoing REPLY BRIEF IN SUPPORT OF MOTION TO
DISMISS COUNTERCLAIMANT NATIONSTAR MORTGAGE, LLC’s
COUNTERCLAIM AS TO COUNTER-DEFENDANT/THIRD PARTY
DEFFENDANT NAPLES COMMUNITY HOMEOWNERS ASSOCIATION ONLY
was served by electronic service via Wiznet to all registered parties.

Michael F. Bohn, Esq.

Law Offices of Michael F. Bohn, Esq.
376 East Warm Springs Road, Ste. 125
Las Vegas NV 89119

Attorneys for Plaintiff

WRIGHT, FINLAY & ZAK, LLP

Dana Jonathon Nitz, Esq.

Chelsea A. Crowton, Esq.

7785 W. Sahara Ave, Suite 200

Las Vegas NV 89117

Attorney for Defendant Nationstar Mortgage LLC

/s/ Bernita M. Lujan

Employee of MESSNER REEVES LLP

{01626994 / 1} AA000453
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CLERK OF THE COURT
EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA
SATICOY BAY LLC SERIES 4641 VIAREGGIO
CT,
Plamtiff,
VS, Case No. A-13-689240-C
NATIONSTAR MORTGAGE, LL.C,ET AL., Dep’t No. v
Respondents,

ORDER GRANTING PLAINTIFF’S MOTION TO DISMISS AND DENYING NATIONSTAR
MORTGAGE, L1.C’S COUNTERMOTION FOR SUMMARY JUDGMENT

I. FACTUAL BACKGROUND

Plaintiff Saticoy Bay LLC Series 4641 Viareggio Ct (“Plaintiff™) is the record title holder of
the property located at 4641Viareggio Court, Las Vegas, Nevada (the “Property™). The Property is
subject to the covenants, codes, and restrictions of Counterdefendant Naples Community
Homeowners Association (the “HOA™). Plaintiff acquired title to the Property via foreclosure sale
held by the HOA on delinquent assessment liens it held on the Property.

Defendant/Counterclaimant Nationstar Mortgage, L.I.C (“Nationstar”) held a first priority
deed of trust on the Property. Following the foreclosure sale on August 22, 2013 at which Saticoy
Bay acquired title to the Property, Nationstar filed a Notice of Default and Election to Sell. Saticoy
Bay then filed suit against, inter alia, Nationstar, alleging claims for: (1) injunctive relief; (2)

declaratory relief/quiet title; and (3) unlawful detainer (against the former property owner).

Nationstar filed an Answer and Counterclaim on March 13, 2015, alleging claims for: (1) quiet

AA000454 |
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title/declaratory relief, against Saticoy Bay and the HOA; (2) injunctive relief against Saticoy Bay
and the HOA; and (3) wrongful foreclosure (against the HOA only).

Saticoy Bay moved to dismiss the Counterclaim on March 19, 2015. Nationstar filed an
Opposition thereto and a Countermotion for Summary Judgment on April 20, 2015, pursuant to an
extended deadline by stipulation. On May 15, 2015, this Court held a hearing on Saticoy Bay’s
Motion to Dismiss the Counterclaim of Nationstar. In its Opposition to Saticoy Bay’s Motion to
Dismiss, and at the May 15, 2015 hearing, counsel for Nationstar asserted scveral arguments, one of
which was that Nevada’s HOA lien foreclosure statutes (specifically, NRS 116.3116-3117) facially
violate the constitutional right to due process of law. The Court found this argument deserved
additional consideration and took the positions of the parties under advisement. This Order
incorporates the Court’s initial tentative ruling and further addresses whether NRS 116.3116, ef seq.,
run afoul of constitutional guarantees of due process.

II. DISCUSSION

A. Legal Standards

Saticoy Bay moves for dismissal under NRCP 12(b)(5), which mandates dismissal when “it
appears beyond a doubt that [the plaintiff] could prove no set of facts, which, if true, would entitle it
to relief.” Buzz Stew, LLC v. City of North Las Vegas, 124 Nev. 224, 228, 181 P.3d 670, 672 (2008).
This standard requires this Court to examine the content of Nationstar’s Counterclaim. See
McKnight Family, LLP v. Adept Mgmt. Servs., Inc., 12 9 Nev. Adv. Op. 64, 310 P.3d 5535, 538
(2013) (analyzing a complaint’s claims in deciding a 12(b)(5) motion to dismiss).

However, “[i]f, on a motion asserting the defense numbered (5) to dismiss for failure of the
pleading to state a claim upon which relief can be granted, matters outside the pleading are presented

to and not excluded by the court, the motion shall be treated as one for summary judgment and

AA000455 2
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disposed of as provided in Rule 56, and all parties shall be given reasonable opportunity to present
all material made pertinent to such a motion by Rule 56.” NRCP 12(b)

Here, as noted by Nationstar, Saticoy Bay has included documents outside the pleading itself
with its Motion to Dismiss — a copy of the foreclosure deed and a copy of decision by the U.S.
District Court for the District of Nevada. Nationstar argues that Staicoy’s Motion should therefore
be construed as a motion for summary judgment.

However, there are exceptions to when a court should consider a Rule 12(b)(5) motion as a
motion for summary judgment. One exception is where the complaint/counterclaim attaches the
documents referenced by the Motion to Dismiss. Breliant v. Preferred Equities Corp., 109 Nev. 842,
847, 858 P.2d 1258, 1261 (1993). Another is that the court may take judicial notice of matters of
public record. /d The Foreclosure Deed is attached as Exhibit 7 to Nationstar’s Counterclaim and
the District Court decision will not be considered by the Court. Thus, this Court need not construe
Saticoy Bay’s Motion as one for summary judgment.

“Summary judgment is appropriate when the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavits, if any, show that there is no
genuine issue as to any material fact and that the moving party is entitled to a judgment as a matter
of law.” NRCP 56. (emphasis added) “The party moving for summary judgment bears the initial
burden of production to show the absence of a genuine issue of material fact. If such a showing is
made, then the party opposing summary judgment assumes a burden of production to show the
existence of a genuine issue of material fact. The manner in which each party may satisfy its burden
of production depends on which party will bear the burden of persuasion on the challenged claim at
trial. If the moving party will bear the burden of persuasion, that party must present evidence that

would entitle it to a judgment as a matter of law in the absence of contrary evidence. But if the

AA000456 3
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nonmoving party will bear the burden of persuasion at trial, the party moving for summary judgment
may satisfy the burden of production by either (1) submitting evidence that negates an essential
clement of the nonmoving party’s claim or (2) pointing out that there is an absence of evidence to
suppott the nonmoving party’s case.” Cuzze v. Univ. and Community College System of Nevada, 123

Nev. 598, 172 P.2d 131 (2007).

B. ANALYSIS

The Counterclaim asserts only two claims against Saticoy Bay: (1) quiet title; and (2)
injunctive relief. Nationstar presents several grounds in opposition to Saticoy Bay’s Motion to
Dismiss, considered in full below.

1. Whether the foreclosure sale was properly noticed

Saticoy Bay argues that its foreclosure deed provides conclusive proof that the foreclosure
process was properly conducted under NRS 116. In response, Nationstar asserts that the notice of
default was deficient because it does not describe the deficiency in payment or alert third parties as
to what 1s being foreclosed — assessments, fines, nuisance abatements, or something else. It also
generally avers that the foreclosure deed does not provide conclusive proof because, otherwise,
“every foreclosure sale under NRS Chapter 116 is presumed to be a valid sale on a super-priority
lien.” Opp. at 21:4-5.

Saticoy Bay appears to be correct in its assertion that NRS 116 provides a conclusive
presumption as to the validity of a HOA lien foreclosure sale under certain circumstances. NRS
116.31166(1) provides:

“The recitals in a deed made pursuant to [the foreclosure of a HOA lien under this

Chapter] of:

(a) Default, the mailing of the notice of delinquent assessment, and the recording of

the notice of default and election to sell;
(b) The elapsing of the 90 days; and
(¢} The giving of notice of sale,

AA000457 4
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are conclusive proof of the matters recited.”

Saticoy Bay attached a filed copy of the Foreclosure Deed as Exhibit 1 to its Motion. That
deed provides that the Notice of Mailing of Delinquent Assessment was recorded and then mailed to
the owners and that, subsequently, a Notice of Default and Election to Sell was recorded on January
24, 2012. Thus, subsection (a) is satisfied. The Foreclosure Deed further states that “more than
ninety (90) days” elapsed from mailing the Notice of Default and Election to Sell to interested
parties. Thus, subsection (b} is satisfied. Lastly, the Foreclosure Deed states that a Notice of Sale
was published for three weeks in the Nevada Legal News, was recorded, and posted in three of the
most public places in Clark County as well as on the Property. Thus, subsection (¢) 1s satisfied.
Saticoy Bay has therefore sufficiently demonstrated that the Foreclosure Deed provides conclusive
proof that proper notice was given.

Nationstar argues that Saticoy Bay’s position would mean that “every foreclosure sale under
NRS Chapter 116 is presumed to be a valid sale on a super-priority lien.” Opp. at 21:4-5. This,
however, ascribes an overly broad interpretation to the argument. Where a statute is unambiguous, a
court is “not permitted to look beyond the statute itself when determining its meaning.” Westpark
Owners' Ass'n v. Eighth Judicial Dist. Court, 123 Nev. 349, 357, 167 P.3d 421, 427 (2007). A
statute “is ambiguous when it is capable of more than one reasonable interpretation.” Orion

Portfolio Servs. 2, LL.C. v. Cnty. of Clark ex rel. Univ. Med. Ctr. of S. Nev., 126 Nev. , ,

245 P.3d 527, 531 (2010). As outlined above, NRS 116.31166(1) does establish conclusive proof as
to matters of notice of the sale - this is apparent from the face of the statute itself. Those provisions
are not susceptible to more than one reasonable interpretation. Moreover, it is notable that the statute

does not make clear any explicit requirement that specific facts be recited in the deed in order for the

conclusive presumption to be established. Compare NRS 116.31166(1), with Or. Rev. Stat. 86.800

AA000458 5




= R N ~. v L A

o s o L L 1 L L o L L e T o S L S
o ~J O h ol W N e OO 00 SNy B W RN e

(stating “the trustee's deed to the purchaser at the trustee's sale shall contain, in addition to a
description of the property conveyed, a recital of the facts concerning the default, the notice
given, the conduct of the sale and the receipt of the purchase money from the purchaser”).

Thus, the Foreclosure Deed appears to provide conclusive proof as to matters of notice of
delinquency and the foreclosure sale. Moreover, those matters cannot be genuinely disputed factual
issues, as they are conclusively established pursuant to NRS 116.31166(1).

2. Whether the notice provisions in NRS 116 for HOA lien foreclosures violate due

process

NRS 116.31163 provides:

The association or other person conducting the sale shall also mail, within 10 days after the
notice of default and election to sell is recorded, a copy of the notice by first-class mail to:
1. Each person who has requested notice pursuant to NRS

107.090 or 116.31168;

2. Any holder of a recorded security interest encumbering the unit’s
owner’s interest who has notified the association, 30 days before the
recordation of the notice of default, of the existence of the security
interest.”

NRS 116.31168(1) provides that “[t]he provisions of NRS 107.090 apply to the foreclosure
of an association’s lien as if a deed of trust were being foreclosed. The request must identify the lien
by stating the names of the unit’s owner and the common-interest community.”

Nationstar has challenged Nevada’s HOA lien foreclosure statutes as depriving it of its
constitutional guarantees to due process. Specifically, Nationstar challenges the statutes on their
face, rather than as applied, and contends that in every application, they violate due process. Opp. at

22-24.

DUE PROCESS UNDER FEDERAL AND STATE LAw

AA000459 6
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Section One of the Fourteenth Amendment to the United States Constitution provides that no
“state [shall} deprive any person of life, liberty, or property, without due process of law.” Similarly,
Article 1, Section 8 of the Nevada Constitution provides that “[n]o person shall be deprived of life,
liberty, or property, without due process of law.” The Nevada Supreme Court has held that, given
“the similarities between the due process clauses contained in the United States and Nevada
Constitutions,” the latier is generally interpreted consistently with the former. Hernandez v. Bennett-
Haron, 128 Nev. Adv. Op. 54, 287 P.3d 305, 310 (2012).

The concept of due process has two main components. Substantive due process, which could
be termed a “fundamental rights” analysis, guarantees a right to be universally free from certain
governmental action. That is to say, it “forbids the government to infringe certain “fundamental”
liberty interests ar all, no matter what process is provided, unless the infringement is narrowly
tailored to serve a compelling state interest.” Reno v. Flores, 507 U.S. 292, 302 (1993) (emphasis in
original).

Procedural due process, on the other hand, “imposes constraints on governmental decisions
which deprive individuals of “liberty” or “property” interests within the meaning of the Due Process
Clause.” Mathews v. Eldridge, 424 U.S. 319, 332 (1976). The U.S. Supreme Court “consistently has
held that some form of [notice and] hearing is required before an individual is finally deprived of a
property interest.” /d. at 333. Nationstar contends that the notice requirements in Nevada’s HOA lien
foreclosure statutes are insufficient and, therefore, deprive it of due process. Opp. at 24-27.
Specifically, Nationstar contends that the statutes require only opt-in, rather than mandatory, notice
to first priority lienholders before a HOA foreclosure sale is held and that these mechanisms are

insufficient notice to satisfy constitutional guarantees to due process. Id. at 25-27. It is clear,
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therefore, that Nationstar is challenging NRS 116’s provisions for HOA foreclosures on the basis of

procedural due process.

WHETHER THE ISSUE HAS BEEN ADDRESSED BY SFR

Preliminarily, it is important to examine the Nevada Supreme Court’s decision in SFR
Investments Pool 1 v. U.S. Bank, 130 Nev. Adv. Op. 75, 334 P.3d 408 (2014), reh'g denied (Oct. 16,
2014) to determine whether it has addressed the specific arguments set forth by Nationstar. In SFR,
U.S. Bank asserted that NRS 116 provided inadequate notice and that the content of the notice U.S.
Bank actually received was likewise deficient. SFR, 334 P.3d at 418. The Supreme Court rejected
U.S Bank’s argument that the statutory scheme provided notice insufficient to comply with due
process rights because the statutes were “enacted in 1991, and thus [the lender] was on notice that by
operation of the statute, the [earlier recorded] CC&Rs might entitle the HOA to a super priority lien
at some future date.” /d. (internal citations and quotations omitted).

The Supreme Court also rejected U.S. Bank’s argument that the content of the notice it did
receive was insufficient since it did not provide the superpriority portion of the HOA’s lien because
the notices stated specific lien amounts and “nothing appears to have stopped U.S. Bank from
determining the precise superpriorty amount in advance of the sale or paying the entire amount and
requesting a refund of the balance.” Id. Hence, the Supreme Court did not specifically address the
facial constitutional validity of Nevada’s HOA foreclosure statutes as presented by Nationstar.
Moreover, the Supreme Court also did not address the state action requircment of a due process
challenge, as outlined below, and this Court is therefore not bound by precedent on the specific

issues raised by Nationstar.
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THERE 1$ INSUFFICIENT STATE ACTION TO FIND A VIOLATION OF DUE PROCESS.

As stated above, Section One of the Fourteenth Amendment to the United States Constitution
provides that no “state [shall] deprive any person of life, liberty, or property, without due process of
law.” Similarly, Article 1, Section 8 of the Nevada Constitution provides that “In]o person shall be
deprived of life, liberty, or property, without due process of law,” interpreted consistently with the
Fourteenth Amendment. See Hernandez, supra. In fact, the Nevada Supreme Court has likewise held
that the Nevada Constitution’s due process clause applies to state action: “The Fourteenth
Amendment 1s a limitation on the states in the interest of individuals...Similarly, the Nevada
Constitution protects individuals against deprivations by the state of life, liberty, or property, without
due process of law.” Whitehead v. Nevada Commn. on Jud. Disc., 873 P.2d 046, 974 (Nev. 1994)
(emphasis added).

The very text of the Due Process clause makes “firmly embedded in our constitutional law
[the principle] that the action inhibited by the first section of the Fourteenth Amendment is only such
action as may fairly be said to be that of the States. That Amendment erects no shield against merely
private conduct, however discriminatory or wrongful.” Shelley v. Kraemer, 334 US. 1, 13 (1948).
This 1s even more apparent from the U.S. Supreme Court’s jurisprudence on the subject of
procedural due process, which it has held “imposes constraints on governmental decisions which
deprive individuals of “liberty” or “property” interests within the meaning of the Due Process
Clause.” Mathews, supra (emphasis added). The state action prerequisite to due process guarantees
is an issue that seems to have been taken for granted in Nationstar’s Opposition as well as the

Supreme Court’s decision in SFR, as neither specifically addresses it.

The Court has before it here a statutory framework for HOA lien foreclosures enacted by the

legislature. Of particular note is that this framework governs nonjudicial HOA lien foreclosures —
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that is, private sales — and therefore there is no direct state action apparent from the face of the
statutes. See Apao v. Bank of New York, 324 F.3d 1091, 1093 (9th Cir. 2003) (noting that “in cases
involving foreclosures or scizures of property to satisfy a debt, the Supreme Court has held that the
procedures implicate the Fourteenth Amendment only where there is at least some direct state
involvement in the execution of the foreclosure or seizure™).

Although direct state action is not neccessarily required to give rise to a due process
challenge, in its absence “the question is whether the State was sufficiently involved to treat that
decisive conduct as state action.” Nat'l Collegiate Athletic Ass'n v. Tarkanian, 488 U.S. 179, 192
(1988). Thus, in order for these statutes to violate the constitutional guarantees of due process, it
must be shown at the outset that the State of Nevada is sufficiently involved in HOA lien
foreclosures so as to attribute al/l HOA lien foreclosures as conduct of the State.

Private conduct may be attributed to the state for purposes of the state action requirement
where: (1) “the State creates the legal framework governing the conduct;” (2) “it delegates its
authority to the private actor; or (3) “it knowingly accepts the benefits derived from unconstitutional
behavior.” Id. Out of these, the only applicable instance here may be that Nevada has “created” the
legal framework governing HOA lien foreclosures. It has not delegated any of its State power to
private parties. See Apao, 324 F.3d at 1094 (noting that “self-help foreclosure remedies have existed
since early in the common law, and thus one cannot say that the power of foreclosure is one
traditionally belonging only to the government™). Nor does the State derive any ascertainable benefit
from private, nonjudicial HOA foreclosures.

In the most technical sense, it is true that Nevada’s legislature “created” the provisions of

NRS 116.3116-3117. However, merely enacting a statute is insufficient to satisfy the state action

requirement. See Am. Mfs. Mut. Ins. Co. v. Sullivan, 526 U.S. 40, 53 (1999) (stating that “[w]e have
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never held that the mere availability of a remedy for wrongful conduct, even when the private use of
that remedy serves important public interests, so significantly encourages the privatc activity so as to
make the State responsible for it”). See also Flagg Brothers, Inc. v. Brooks, 436 U.S. 149, 162-64
(1978) (holding that mere legislative authorization of a private power of sale does not constitute
delegation of a traditionally governmental function).

The content of Nevada’s HOA lien foreclosure statute is akin to NRS 107.080, Nevada’s
statute governing deed of trust foreclosures. NRS 107.080(1) provides that “if any transfer in trust of
any estate in real property is made after March 29, 1927, to secure the performance of an obligation
or the payment of any debt, a power of sale is hereby conferred upon the trustee to be exercised after
a breach of the obligation for which the transfer is security.” NRS 116.31162 provides that “in a
planned community, in a cooperative where the owner’s interest in a unit is real ...or in a
cooperative where the owner’s interest in a unit is personal property...and the declaration provides

that a lien may be foreclosed under NRS 116.31162 to 116.31 168, inclusive, the association may

" Joreclose its lien by sale” after certain preconditions are met.

The similarity of these statutes has important implications on the state action analysis.
Federal courts, beginning roughly in the 1970s, have consistently held that statutes authorizing
nonjudicial foreclosure sales via deeds of trust do not violate due process guarantees because there is
no sufficient state action involved. See Apao, 324 F.3d at 1094-1095 (listing cascs). Generally, a
“state’s statutory authorization of self-help provisions is not sufficient to convert private conduct
into state action.” /d. at 1094. Such statutes “neither encourage[] nor compel[] the procedure, but
merely recognize[] its legal effect.” Id As stated by the U.S. Supreme Court, the focus of the
analysis is “whether the State provided a mantle of authority that enhanced the power of the harm-

causing individual actor.” Tarkanian, supra.
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Nevada’s nonjudicial foreclosure statute, NRS 107.080, has withstood due process
challenges on the basis that there is no state action. See Charmicor v. Deaner, 572 F.2d 694, 696
(9th Cir. 1978). This is in spite of the fact that NRS 107.080 specifically creates a power of sale,
rather than deferring to any contract or agreement that may exist between the parties. See Apao, 324
F.3d at 1095. Arguably, there is even less state involvement in NRS 116 than there is in NRS 107,
NRS 116 does not create the power of sale, but rather “recognizes its legal effect” where “the
declaration provides that a lien may be foreclosed under NRS 116.31162 to 116.31168.” Moreover,
NRS 116 also does not “encourage or compel” any self-help remedies. Hence, NRS 116 does not

violate due process guarantees.

3. Whether Nationstar’s deed of trust was preserved by the HOA's CC&Rs

Saticoy Bay argues that, while the CC&Rs at issue here do contain a mortgage savings
clause, that clause is pre-empted by NRS 116.1104. Nationstar responds by contending that the
mortgage savings clause is valid and that its interest was therefore not extinguished by the
foreclosure. This issue appears to have been directly addressed and decided by the Supreme Court in
SFR. The Court there held that:

“[NRS 116.1104] states Chapter 116's provisions may not be
varied by agreement, and rights conferred by it may not be waived
... [e]xcept as expressly provided in Chapter 116. (Emphasis
added.}) Nothing in [NRS] 116.3116 expressly provides for a
waiver of the HOA's right to a priority position for the HOA's
super priority lien [even by including a mortgage savings clause in
the CC&Rs].”

SER, 334 P.3d at 419 (citations omitted). Thus, Nationstar’s position is directly at odds with
the SFR decision. Indeed, its Opposition seems to acknowledge this conflict and states that “to the

extent SFR conflicts with the premise that the HOA could choose to subordinate its interests to the

first mortgagee for the greater good of the association. .. it should be overturned.” Opp. at 18:11-14.

AA000465 12
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Of course, this Court is in no position to overturn a decision of the Supreme Court. In any event,
Nationstar’s mortgage was not preserved by the mortgage savings clause in the CC&Rs under
existing law.

4. Whether the nonjudicial foreclosure process in NRS 116 violates Takings Clauses

Nationstar also argues that the SFR decision and nonjudicial foreclosure under NRS 116 and
the SFR interpretation thereof violates the Takings Clauses of the United States and Nevada
Constitutions. In order for there to be a violation of the Takings Clauses, the use for which real
property is appropriated must be a “public use” — that is, it must serve a public purpose. See Kelo v.
City of New London, Conn., 545 U.S. 469, 480 (2005);
Dayton Gold & Silver Mining Co. v. Seawell, 11 Nev. 394, 410 (1876). At the outset, it is highly
doubtful that Nationstar has any real property interest in the Property that could have been “taken”
as that word is meant in the context of the Takings Clauses. Nationstar held only a security interest
in the Property via a deed of trust. This is akin to a lien on the Property and liens are “a monetary
encumbrance on property, which cloud[] title,” not a vested right in title. Hamm v. Arrowcreek
Homeowners Ass’n, 124 Nev. 290, 298, 183 P.3d 895, 901 (2008). Even if Nationstar had a
compensable interest in the Property, its takings claim must still fail. It is difficult to see how the
foreclosure of a HOA lien could constitute public use.

Moreover, for the same reasons as above there is also no real state action here that could
form the basis for a takings claim under the Takings Clauses. Typically, such actions are in the
nature of a physical intrusion onto one’s property or regulating one’s property such that the property

loses economic value. See generally City of Las Vegas v. Cliff Shadows Prof’l Plaza, 293 P.3d 860
(Nev. 2013); McCarran Int’l Airport v. Sisolak, 122 Nev. 645 (2006). Whether the HOA Lien here

Violates NRS 116.3116
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Nationstar also argues that the HOA lien that was foreclosed upon violated NRS 116 and
that, because it was statutorily improper, this invalidates the resulting foreclosure. The essence of
Nationstar’s argument on this point is that NRS 116.3116(1) limits what may be included in a
HOA’s super-priority lien and that this does not include collection costs and attorney’s fees. This
precise issue is currently before the Supreme Court in the case of Horizons at Seven Hills
Homeowners Association v. Tkon Holdings, LLC, Case No. 63178, and is pending final disposition.
But the Court need not decide that issue because the argument is made too late in the case, as to
Saticoy Bay. Here, the foreclosure sale has already occurred. Although the argument is preserved as
to the HOA, the ship has sailed on Saticoy Bay.

GOOD CAUSE APPEARING THEREFORE, IT IS HEREBY ORDERED that Nationstar’s
Counterclaim as to Saticoy Bay in this matter is DISMISSED and Nationstar’s Countermotion for

Summary Judgment on its counterclaim is DENIED.

T4
DATED this 25 'day of July, 2015

/0 . ,-
(v (o TE
Carolyn E}léwonh
District Court Judge
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CERTIFICATE OF SERVICE

: : ) ¢ TH
The undersigned hereby certifies that on the Z & day of July 2015, he/she served the

foregoing Decision and Order by faxing, mailing, or electronically serving a copy to counsel as

listed below:

Michael F. Bohn, Esq.
Law Offices of Michael F. Bohn, Esq.
376 East Warm Springs Road, Suite 125
Las Vegas, NV 89119

Dana Nitz, Esq.
Chelsea Crowton, Esq.
7785 W. Sahara Avenue, Suite 200
[.as Vegas, NV 89117

Thomas McGrath, Esq.
Messner Reeves, LLP

5556 S. Fort Apache Road, Suite 100
Las Vegas, NV 89148

Jason M. Peck, Esq.
The Cooper Castle Law Firm, LLP
5275 S. Durango Drive
Las Vegas, NV 89113

Shelby Lopaz_g, Judicial Fﬁ&cutive Assistant
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Thomas E. McGrath, Esq. CLERK OF THE COURT
Nevada Bar No. 7086

MESSNER REEVES LILP

5556 S. Fort Apache Road, Suite 100

Las Vegas, Nevada 89148

Telephone:  (702) 363-5100

Facsimile: (702) 363-5101

E-mail: tmcgrath@messner.com

Attorneys for Counter-defendant/Third-Party Defendant

Naples Community Homeowners Association

DISTRICT COURT

CLARK COUNTY, NEVADA

SATICOY BAY LLC SERIES 4641 Case No. A-13-689240-C
VIAREGGIO CT, Dept. No.: V |
Plaintiff,

VS.

NATIONSTAR MORTGAGE, LI1.C; COOPER
CASTLE LAW FIRM, LLP; and MONIQUE
GUILLORY,

Defendants.

NATIONSTAR MORTGAGE, LLC,

Counterclaimant,
VS.

SATICOY BAY LLC SERIES 4641
VIAREGGIO CT; NAPLES COMMUNITY
HOMEOWNERS ASSOCIATION; DOES T
through X; and ROE CORPORATIONS I
through X, inclusive,

Counter-defendants,

ORDER TO DISMISS, WITHOUT PREJUDICE, COUNTERCLAIMANT
NATIONSTAR MORTGAGE, LL.C’s COUNTERCLAIM AS TO COUNTER-
DEFENDANT/THIRD PARTY DEFFENDANT NAPLES COMMUNITY
HOMEOWNERS ASSOCIATION ONLY
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Counter-defendant/Third Party Defendant NAPLES COMMUNITY HOMEOWNERS
ASSSOCIATION’S Motion to Dismiss Defendant/Counterclaimant NATIONSTAR
MORTGAGE, LLC’s Counterclaim as to NAPLES COMMUNITY HOMEOWNERS
ASSOCIATION only, came on for hearing in Department V of this Court, at 9:00 a.m., on the
19" of June, 2015.

Thomas E. McGrath, Esq., appeared for Counter-defendant NAPLES COMMUNITY
HOMEOWNERS ASSOCIATION (“Naples”) and Chelsea A. Crowton, Esq., appeared on
behalf of Defendant/Counterclaimant NATIONSTAR MORTGAGE, L1.C (“Nationstar™).

All parties having been duly noticed, and the Court having reviewed the pleadings and
papers on file herein, and good cause appearing, the Court finds as follows:

Naples moves to dismiss under Nevada Rule of Civil Procedure (“NRCP”) 12(b)(1),
alleging this Court lacks subject matter jurisdiction over the instant matter. NRCP 12(b)(1)
states that a complaint may be dismissed for “lack of jurisdiction over the subject matter” of
the action. A 12(b)(1) motion is available to a “when a lack of jﬁrisdiction over the subject
matter appears on the face of the [counterclaim].” Girola v. Roussille, 81 Nev. 661, 663,408
P.2d 918, 919 (1965). Naples also moves for dismissal under NRCP 12(b)(5), which mandates
dismissal when “it appears beyond a doubt that [the countercfaimant] could prove no set of
facts, which, if true, would entitle it to relief.” Buzz Stew, LLC v. City of North Las Vegas, 124
Nev. 224, 228, 181 P.3d 670, 672 (2008). Each of these standards requires this Court to
examine the content of Nationstar’s Counterclaim. See Girola, supra. See also McKnight
Family, LLP v. Adept Mgmt. Servs., Inc., 129 Nev. Adv. Op. 64, 310 P.3d 555, 558 (2013)

(analyzing a complaint’s claims in deciding a 12(b)(5) motion to dismiss).

AA000470
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However, “[i]f, on a motion asserting the defense numbered (5) to
dismiss for failure of the pleading to state a claim upon which relief
can be granted, matters outside the pleading are presented to and not
excluded by the court, the motion shall be treated as one for
summary judgment and disposed of as provided in Rule 56, and all
parties shall be given reasonable opportunity to present all material
made pertinent to such a motion by Rule 56.” NRCP 12(b).

Here, Naples has included a copy of the deed of trust. Nationstar has likewise attached
extraneous documents — legislative history for the statutes at issue here. However, the deed of
trust is attached to the Counterclaim and is therefore a part of the pleadings that this Court may
consider. Additionally, the legislative history documents are not necessary to the Court’s
resolution of the issues and it will therefore not consider them. Thus, this Court need not
construe Naples® Motion as one for summary judgment.

The substantive gist of Naples® Motion to Dismiss is that Nevada statutes mandate this
matter be submitted to alternative dispute resolution (“ADR”) prior to bringing a civil action.
NRS 38.310(1)(a) provides that “[n]o civil action based upon a claim relating to the
interpretation, application or enforcement of any covenants, conditions or restrictions
applicable to residential property...may be commenced in [state court] unless the action has
been submitted to mediation or arbitration pursuant to the provisions of NRS 38.300 to 38.360,
inclusive.”

A civil action is defined as “an action for money damages or equitable relief,” but
excludes “an action in equity for injunctive relief in which there is an immediate threat of
irreparable harm, or an action relating to the title to residential property.” NRS 38.300(3). Suits

filed in state court in derogation of NRS 38.310(1) must be dismissed. See NRS 38.310(2). To

determine whether Nationstar’s Counterclaims may stand or must first be submitted to ADR

AA000471
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pursuant to NRS 38.310(1), this Court must “analyze each claim” of the Counterclaim.
McKnight, 310 P.3d at 558.

1. Nationstar’s counterclaims are civil actions within the meaning of NRS 38.310.

Nationstar argues that its Counterclaim is not a “civil action” within the meaning of
NRS 38.310, which states that “[n]o civil action...may be commenced” before submitting it to
ADR. Opp. at 8:11-17. Nationstar argues that Plaintiff commenced a civil action, but not
Nationstar. This position takes an unnecessarily narrow reading of the “civil action” in the
context of NRS 38.310.

Although NRCP 3 states that a “civil action is commenced by filing a complaint with
the court,” we are not here concerned with the NRCPs. Rather, we are concerned with the
provisions of NRS 38.300-38.360. NRS 38.300(3), deﬁnihg a civil action for mandatory ADR
purposes, speaks of “actions,” providing that a civil action “includes an action for money
damageé or equitable relief.” The Nevada Supreme Court has defined an “action” as a legal
proceeding in a court to enforce a right or redress a wrong. See Seaborn v. First Jud. Dist. CL.,
55 Nev. 206, 29 P.2d 500 (1934). Counterclaims certainly fall within this definition of an action
and, therefore, are subject to the mandatory ADR provisions of NRS 38.310.

2. Nationstar’s Counterclaim for Wrongful Foreclosure

The Court notes that the Nevada Supreme Court’s McKnight decision is dispositive of
the issue of whether Nationstar’s claims for wrongful foreclosure must be dismissed. In
McKnight, a homeowners association sold several properties owned by McKnight Family,
LLC that were subject to its CC&Rs at a foreclosure sale, pursuant to delinquent assessment
liens it held on the properties. McKnight, 310 P.3d at 556. The properties were purchased by a

third party, Design 3.2. Id McKnight Family, LLC filed suit against the HOA and Design 3.2,
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alléging in its complaint causes of action for, inter alia, wrongful foreclosure. Id. The Supreme
Court addressed this claim and concluded that it was subject to NRS 38.310’s mandatory ADR
requirement. Id. at 559.

Relative to a claim for wrongful foreclosure, the Supreme Court noted that in order for
a court to resolve such a claim, it must “interpret covenants, conditions, or restrictions
applicable to residential property” because it “challenges the authority behind the foreclosure,
not the foreclosure itself.” Id. (emphasis added). This is because the court must reference the
CC&Rs to determine whether the property owner violated any required conditions. Id.

Similarly, in order for this Court to determine whether the foreclosure sale conducted
by Naples was proper as a general matter, it must determine whether Naples had the authority
to conduct the sale in the first place. Moreover, the allegations contained within Nationstar’s
claim for wrongful foreclosure specifically reference Naples’ CC&Rs. For example,
Nationstar claims that “The HOA, the HOA Trustee and all fictitious Defendants failed to
provide notice pursuant to the CC&Rs.” Cou.ntercl. at§ 76. See also Id. at ] 43-48, 79. Under
the McKnight decision, then, this would clearly require the Court to interpret Naples” CC&Rs.
Therefore, Nationstar’s wrongful foreclosure claim is subject to the mandatory ADR
requirement and should be dismissed.

3. Nationstar’s Counterclaim for Quiet Title or, in the Alternative, Declaratory
Relief

Nationstar first asserts a claim for quiet title/declaratory relief against Naples. Relative
to the quiet title claim, Naples contends that it no longer holds any interest in the Property,

since it conducted a foreclosure sale. In response, Nationstar contends that its quiet title claim

AA000473
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is proper because, if the foreclosure sale were to be held invalid, Naples would then still hold
an interest in the Property that could be subject to an action to quiet title. Opp. at 6:8-10.

NRS 38.300(3) states actions “relating to the title to residential property” are exempt
from the mandatory ADR requirement because they are not considered civil actions. The
MeKnight Court made clear, however, that exempt claims under this provision are those that
“directly relate to an individual's right to possess and use his or her property.” McKnight, 310
P.3d at 559. Here, Nationstar does not seek use or possession of the Property by way of its
Counterclaim. Hence, its “quiet title” claim must be submitted to mandatory ADR. See
McKnight, 310 P.3d at 558 (indicating that the substance of a complaint’s claims must be
evaluated, rather than the form).

Furthermore, the issue of whether the foreclosure sale was valid and proper must be
decided before a claim for quiet title may be resolved — for the reasons set forth by Nationstar.
Based on the analysis in the prior section, claims contesting the validity and/or authority of the
foreclosure sale must be submitted to mandatory ADR before being brought here because they
necessarily require this Court to reference and interpret various provisions of Naples CC&Rs.
Thus, directing the quiet title claim to mandatory ADR is further warranted.

Relative to Nationstar’s alternative claim for declaratory relief, it may not necessarily
be similarly exempt from mandatory ADR, an issue left unaddressed by McKnight. In the
event that it is found that Nationstar’s interest was extinguished, Nationstar requests a
“determination from this Court, pursuant to NRS 40.010, [sic] the HOA Sale was unlawful and

void and conveyed no legitimate interest to” Plaintiff. Countercl. at § 63.
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However, for the same reasons as outlined above for the wrongful foreclosure claim,
this Court must specifically reference and interpret Naples’ CC&Rs in order to determine
whether the sale conducted was proper énd, therefore, affected Nationstar’s interest in the
Property. Indeed, Nationstar admits that the claim for “declaratory relief in this case is akin to
setting aside a foreclosure sale.” Opp. at 6:15-17. Therefore, Nationstar’s alternative claim for
declaratory relief should be dismissed for failure to first submit it to mandatory ADR.

Lastly, Nationstar requests that, should this Court find its claims subject to the
mandatory ADR requirement, a stay be issued pending compliance or a mandatory settlement
conferenrice be set. Opp. at 11. However, this would be contrary to the plain text of NRS
38.310(2), which mandates that claims subject to ADR filed with this Court prior to submission
to ADR be dismissed. Therefore, Nationstar’s request for a stay or settlement conference
should be denied.

/1/
11/
/1/
/1/
11/
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THEREFORE, IT IS HEREBY ORDERED, ADJUDGED AND DECREED that
Counter-defendant NAPLES COMMUNITY HOMEOWNERS ASSOCIATION’s Motion to
Dismiss Defendant/Counterclaimant NATIONSTAR MORTGAGE, 1.I.C’s Counterclaim as
to NAPLES COMMUNITY HOMEOWNERS ASSOCIATION only is granted and that
NATIONSTAR MORTGAGE, LL.C’s Counterclaim is dismissed, without prejudice, as to
Counter-defendant NAPLES COMMUNITY HOMEOWNERS ASSOCIATION only.

st 2015,

Dated this _///“day of ﬁw}

T f* k},‘?,ﬁ f;._‘e -
fuont] e

DIS‘T%lgrfc OURT JUDGE
7o/

!f

Submitted by: f}

5556 S. Fort Apache Road, Suite 100

Las Vegas, Nevada 89148

Attorneys for Counter-defendant/Third-Party Defendant
Naples Community Homeowners Association
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CERTIFICATE OF SERVICE

Pursuant to Rule 9 of N.E.FF.C.R. and Administrative Order 14-2, I certify that on this
12" day of August, 2015, the foregoing ORDER TO DISMISS, WITHOUT
PREJUDICE, COUNTERCLAIMANT NATIONSTAR MORTGAGE, LLC’s
COUNTERCLAIM AS TO COUNTER-DEFENDANT/THIRD  PARTY
DEFFENDANT NAPLES COMMUNITY HOMEOWNERS ASSOCIATION ONLY

was served by electronic service via Wiznet to all registered parties.

Michael F. Bohn, Esq.

Law Offices of Michael F. Bohn, Esq.
376 East Warm Springs Road, Ste. 125
Las Vegas NV 89119

Attorneys for Plaintiff

WRIGHT, FINLAY & ZAK, LLP

Dana Jonathon Nitz, Esq.

Chelsea A. Crowton, Esq.

7785 W. Sahara Ave, Suite 200

Las Vegas NV 89117

Attorney for Defendant Nationstar Mortgage LLC

/s/ Bernita M. Lujan

Employee of MESSNER REEVES LLP
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Electronically Filed
5/15/2017 10:03 AM
Steven D. Grierson

CLERK OF THE COU,
s Rl b B

MICHAEL F. BOHN, ESQ.
Nevada Bar No.: 1641
mbohn@bohnlawfirm.com

ADAM R. TRIPPIEDI, ESQ.
Nevada Bar No. 12294
atrippiedi@bohnlawfirm.com

LAW OFFICES OF

MICHAEL F. BOHN, ESQ., LTD.
376 East Warm Springs Road, Ste. 140
Las Vegas, Nevada 89119

(702) 642-3113/ (702) 642-9766 FAX

Attorneys for plaintiff/counterdefendant

DISTRICT COURT
CLARK COUNTY, NEVADA

SATICOY BAY LLC SERIES 4641 CASE NO.: A689240-C
VIAREGGIO CT DEPT NO.: XIV

Plaintiff,
VS.
NATIONSTAR MORTGAGE, LLC; COOPER
CASTLE LAW FIRM, LLP; and MONIQUE
GUILLORY

Defendants.

NATIONSTAR MORTGAGE, LLC
Counterclaimant,

VS.

SATICOY BAY LLC SERIES 4641

VIAREGGIO CT; NAPLES COMMUNITY

HOMEOWNERS ASSOCIATION; DOES 1

through X; and ROE CORPROATIONS |

Through X, inclusive,

Counter-defendants

MOTION FOR SUMMARY JUDGMENT

Plaintiff Saticoy Bay LLC Series 4641 Viareggio Ct., by and through its attorneys, Michael F.
AA000478
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Bohn, Esqg. and Adam R. Trippiedi, Esg., moves for summary judgment on its claims for quiet title and
declaratory relief, and for dismissal of defendant’s counterclaims. This motion is based upon the points
and authorities contained herein.
DATED this 15th day of May, 2017.
LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.
By: /s /Michael F. Bohn, Esq. . /
Michael F. Bohn, Esq.
Adam R. Trippiedi, Esq.
376 East Warm Springs Road, Suite 140
Las Vegas, Nevada 89119
Attorney for plaintiff/counterdefendant
NOTICE OF MOTION
TO:  Parties above named; and
TO:  Their respective counsel of record:
YOU AND EACH OF YOU, PLEASE TAKE NOTICE that the undersigned will bring the above
and foregoing Motion on for hearing before the above entitled Court, Department X1V, on
the_15 dayof__ June , 2017, at 9:30 :008a.m. or as soon thereafter as counsel can be heard.
DATED this 15th day of May, 2017.
LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.
By: /s / Michael F. Bohn, Esq./
Michael F. Bohn, Esq.
Adam R. Trippiedi, Esq.
376 East Warm Springs Road, Suite 140
Las Vegas, Nevada 89119
Attorney for plaintiff/counterdefendant
FACTS

1. Facts regarding the foreclosure sale
Plaintiff Saticoy Bay LLC Series 4641 Viareggio Ct.(“Saticoy Bay”) is the owner of the real
property commonly known as 4641 Viareggio Court, Las Vegas, Nevada.(“the Property”). Saticoy Bay

acquired the property by foreclosure deed recorded September 6, 2013. A copy of the foreclosure deed
AA000479
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is Exhibit 1 hereto. The foreclosure deed arose from a delinquency in assessments due from the former
owners to the Naples Community Homeowners Association, pursuant to NRS Chapter 116.

Defendant Nationstar Mortgage, LLC (‘defendant”) is the beneficiary of a deed of trust that was
recorded as an encumbrance on the Property on January 25, 2007. Defendant obtained its interest by
an assignment recorded on October 18, 2012.

On August 18, 2011, the foreclosure agent sent the former owner the pre-lien letter and a copy
of the notice of lien. A copy of the letter and the proof of mailing is Exhibit 2.

On August 18, 2011, the foreclosure agent recorded the notice of lien. A copy of the recorded
notice of lien is attached as Exhibit 3.

OnJanuary 24, 2012, the foreclosure agent recorded the notice of defaultand election to sell. The
notice of default was mailed to the former owner, defendant’s predecessor in interest, and other interested
parties. A copy of the notice of default and proof of mailing is attached as Exhibit 4.

OnJuly 30, 2012, the foreclosure agent recorded a notice of foreclosure sale. A copy of the notice
of sale is attached as Exhibit 5. The foreclosure agent also mailed a copy of the notice of sale to the
former owner, defendant’s predecessor in interest, and other interested parties. A copy of the proof of
mailing is Exhibit 6.

The notice of foreclosure sale under the lien for delinquent assessments was also served upon the
unit owner by posting a copy of the notice in a conspicuous place on the property. The notice of sale was
also posted in three locations within the county. Copies of the Affidavit of Service and Affidavit of
Posting Notice of Sale are Exhibit 7.

Additionally, the foreclosure agent published the notice of sale in Nevada Legal News on three
dates. A copy of the affidavit of publication is Exhibit 8.

As reflected by the recitals in the foreclosure deed, plaintiff appeared at the public auction
conducted on August 22, 2013, and entered the high bid of $5,563.00 to purchase the Property.

The interest of each defendant has been extinguished by reason of the foreclosure resulting from
a delinquency in assessment due from the former owners to the HOA pursuant to NRS Chapter 116.

Defendant bank was on actual notice of the HOA foreclosure and failed to take any action to its
AA000480
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own detriment. Plaintiff now moves for summary judgment on its claims for quiet title and declaratory
relief, and for dismissal of defendant’s counterclaim.
2. Discovery conducted during litigation

Plaintiff conducted the deposition of the custodian of records for LIS&G, the foreclosure agent.
Defendant produced a copy of the file produced by the custodian as a supplement to its 16.1 disclosures.
The file contained the affidavit of the custodian of records to verify the authenticity of the documents
produced. A copy of the affidavit is Exhibit 9. Exhibits 1 through 9 were contained in the LIS&G file
as produced by the defendant.

During discovery in this case, the defendant was served with interrogatories regarding the
plaintiff’s status as a bona fide purchaser, and for proof of fraud, oppression or unfairness or irregularities
regarding the noticing of the sale of the property. The defendant’s answers contained objections and were
otherwise non-responsive. A copy of the responses to interrogatories is Exhibit 10.

The plaintiff propounded interrogatory 19:

INTERROGATORY NO. 19: Identify all facts, information, and evidence of which you

are aware that contradicts plaintiff’s assertion that it was a bona fide purchaser for value at
the Association foreclosure sale.

The defendant’s response was:

Subject to the General Objections stated herein, this Interrogatory is further objected to on
the grounds it calls for a legal conclusion; howeer, without waiving said objections, the
First Deed of Trust was recorded on January 25, 2007 as Instrument Number 20070125 -
0003583 in the Clark County Recorder’s Office, putting Plaintiff on notice of the Lender’s
First Deed of Trust on the property. Plaintiff is a professional property purchaser, and the
circumstances of the HOA Sale of the Property and the status as a professional property
purchaser prevent Plaintiff from being deemed a bona fide purchaser for value.
Furthermore, the purchase price paid by Plaintiff at the HOA Sale was not a commercially
reasonable amount. Investigation and discovery are continuing and this response will be
suplemented as new information becomes available.

The plaintiff propounded interrogatory 24:
INTERROGATORY NO. 24: Identify all facts, information, and evidence of which

you are aware which evidences any fraud, oppression or unfairness in regards to the
association foreclosure sale.

The defendant’s response was:

Subject to the General Objections stated herein, this Interrogator;(/)is further objected to on
AA000481
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the grounds it calls for a legal conclusion; howeer, without waiving said objections, the
First Deed of Trust was recorded on January 25, 2007 as Instrument Number 20070125 -
0003583 in the Clark County Recorder’s Office, putting Plaintiff on notice of the Lender’s
First Deed of Trust on the property. Plaintiff is a professional property purchaser, and the
circumstances of the HOA Sale of the Property and the status as a professional property
purchaser prevent Plaintiff from being deemed a bona fide purchaser for value.
Furthermore, the purchase price paid by Plaintiff at the HOA Sale was not a commercially
reasonable amount. The Nevada foreclosure statute found at NRS Chapter 116 is also
unconstitutional because it does not proide for due process to lenders such as Defendant.
Moreover, Defendant has no record of receiving any of the notices regarding the
foreclosure required by the statute, other than the Notice of Sale. Investigation and
discovery are continuing and this response will be supplemented as new information
becomes available.

The plaintiff propounded interrogatory 25:

INTERROGATORY NO. 25: Identify all facts, information, and evidence of which
you are aware which evidences that the association foreclosure sale was not properly
conducted.

The defendant’s response was:

Subject to the General Objections stated herein, this Interrogatory is further objected to on
the grounds it calls for a legal conclusion; howeer, without waiving said objections, the
purchase price paid by Plaintiff at the HOA Sale was not a commercially reasonable
amount. The Nevada foreclosure statute found at NRS Chapter 116 is also unconstitutional
because it does not provide for due process to lenders such as Defendant. Please refer to
the Notice of Delinquent Assessment, Notice of Default and Election to Sell and Notice of
Sale recorded by or on behalf of the HOA. Defendant has no record of receiving any of the
notices regarding the foreclosure required by the statute, other than the Notice of Sale.
Furthermore, Defendant believes the amounts claimed in the foreclosure notice included
improper fees and costs and that the notices did not properly identify the super-priority
amount or give notice of the same. Investigation and discovery are continuing and this
response will be supplemented as new information becomes available.

The plaintiff propounded interrogatory 26:
INTERROGATORY NO. 26: Identify all facts, information, and evidence of which

you are aware which evidences that the association foreclosure sale was not properly
noticed.

The defendant’s response was:

Subject to the General Objections stated herein, this Interrogatory is further objected to on
the grounds it calls for a legal conclusion; howeer, without waiving said objections, the First
The Nevada foreclosure statute found at NRS Chapter 116 is unconstitutional because it
does not provide for due process to lenders such as Defendant. Please refer to the Notice
of Delinquent Assessment, Notice of Default and Election to Sell and Notice of Sale
recorded by or on behalf of the HOA. Furthermore, Defendant believes the amounts
claimed in the foreclosure notice included improper fees and costs and that the notices did
not properly identify the super-priority amount or give notice of the same.  Investigation
and discovery are continuing and this response will be supplgrgggtfgzas new information
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becomes available.

The defendant has no proof that the plaintiff was not a bona fide purchaser. The defendant also
has no proof of any fraud, oppression or unfairness, or that the sale was not properly noticed or
conducted. For this reason, the court should grant summary judgment granting quiet title to the plaintiff.

POINTS AND AUTHORITIES

A. The sale is presumed valid

There are a number of statutory and common law presumptions that the foreclosure sale is valid.
The burden is on the bank to prove otherwise.

NRS 47.250(16) provides the disputable presumption that “the law has been obeyed.”

NRS 47.250 (17) provides that “a trustee or other person, whose duty it was to convey real
property to a particular person, has actually conveyed to that person, when such presumption is necessary
to perfect the title of such person or a successor in interest.”

NRS 47.250 (18)provides:

In situations not governed by the Uniform Commercial Code:

(a) That an obligation delivered up to the debtor has been paid.

(b) That private transactions have been fair and regular.

(c) That the ordinary course of business has been followed.

(d) That there was good and sufficient consideration for a written contract.

The detailed and comprehensive statutory requirements for a foreclosure sale are indicative of a
public policy which favors a final and conclusive foreclosure sale as to the purchaser. See 6 Angels, Inc.

v. Stuart-Wright Mortgage, Inc., 85 Cal. App. 4th 1279, 102 Cal. Rptr. 2d 711 (2011); McNeill Family

Trust v. Centura Bank, 60 P.3d 1277 (Wyo. 2033); In re Suchy, 786 F.2d 900 (9th Cir. 1985); and Miller

& Starr, California Real Property 3d 810:210. In the case of SFR Investments Pool 1, LLC v. U.S. Bank,

N.A., 130 Nev., Adv. Op. 75, 334 P.3d 408 (2014), the Court described the non-judicial foreclosure
provisions of NRS Chapter 116 as “elaborate,” and therefore indicative of the public policy favoring the
finality of a foreclosure sale.

Additionally, there is a common law presumption that a foreclosure sale was conducted validly.

Fontenot v. Wells Fargo Bank, 198 Cal. App. 4th 256, 129 Cal. Rptr. 3d 467 (2011); Moeller v. Lien 25

Cal. App. 4th 822, 30 Cal. Rptr. 2d 777 (1994); Burson v. Capps, 440 Md. 328, 102 A.3d 353 (2014);
AA000483
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Timm v. Dewsnup 86 P.3d 699 (Utah 2003); Deposit Insurance Bridge Bank, N.A. Dallas v. McQueen,

804 S.W. 2d 264 (Tex. App. 1991); Myles v. Cox, 217 So.2d 31 (Miss. 1968); American Bank and Trust

Co v. Price, 688 So.2d 536 (La. App. 1996); Meeker v. Eufaula Bank & Trust, 208 Ga. App. 702, 431

S.E. 2d 475 (Ga. App 1993).
The purpose of the presumption of validity and the public policy of finality is to encourage
prospective purchasers to participate in the foreclosure process and to maximize the prices paid at

foreclosure sale. See Moeller v. Lien 25 Cal. App. 4th 822, 30 Cal. Rptr. 2d 777 (1994).

Additionally, by statute, the recitals in the deed are sufficient and conclusive proof that the
required notices were mailed by the foreclosure agent.

The controlling statute, NRS 116.31166, provides in part:

Foreclosure of liens: Effect of recitals in deed; purchaser not responsible for proper
application of purchase money; title vested in purchaser without equity or right of
redemption.

1. The recitals in a deed made pursuant to NRS 116.31164 of:

(a) Default, the mailing of the notice of delinquent assessment, and the recording of
the notice of default and election to sell;

(b) The elapsing of the 90 days; and

(c) The giving of notice of sale,
are conclusive proof of the matters recited.

2. Such a deed containing those recitals is conclusive against the unit’s former
owner, his or her heirs and assigns, and all other persons. The receipt for the purchase
money contained in such a deed is sufficient to discharge the purchaser from obligation
to see to the proper application of the purchase money.

'(ér'nphasis added)
NRS 47.240 provides in part:

Conclusive presumptions. The following presumptions, and no others, are conclusive:

6. Any other presumption which, by statute, is expressly made conclusive.
The recitals in the deed between the foreclosure agent and the purchaser at the foreclosure sale
are conclusive from this statute, NRS116.31166. The sole exception would be in the case of fraud or

other grounds for equitable relief. See Shadow Wood Homeownwers Association v. New York
AA000484
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Community Bank, 132 Nev. Ad. Op. 5, 366 P.3d 1105 (2016).

The burden of proof is upon the party seeking to quiet title in its favor. See Breliant v. Preferred

Equities Corp., 112 Nev. 663, 918 P.2d 314 (1996). The bank, seeking to set aside the foreclosure sale,
bears the burden of proof on all issues regarding the foreclosure, which is presumed to be valid.
B. The Shadow Wood factors

The Nevada Supreme Court in the case of Shadow Wood Homeownwers Association v. New

York Community Bank, 132 Nev. Adv. Op 5, 366 P.3d 1105 (2016) named 4 factors to be considered

by the court in determining an equitable challenge to a foreclosure sale. Those four factors are:

1. The price paid;

2. The presence of fraud, oppression or unfairness;

3. The failure of the complaining party to act to protect its interest prior to the sale;

4. The interests of a bona fide purchaser

In this case, the answers to interrogatories fail to disclose any fraud, oppression or unfairness or
to cite grounds to deny the plaintiff bona fide purchaser status. Summary judgment should therefore be
granted in favor of the purchaser.
C. Fraud, oppression or unfairness and price paid

The standard to set aside a sale is in inadequate sales price, inadequacy of price, and additional
proof of some fraud, oppression or unfairness that accounts for and brings about the inadequacy of
price.

The case of Golden v. Tomiyasu, 79 Nev. 503, 387 P.2d 989 (1963), cited by the court in Shadow

Wood specifically denied the inadequacy of price standard for setting aside foreclosure sales, stating:
(In approving the rule thus stated, we necessarily reject the dictum in Dazet v. Landry,

supra, implying that the rule requiring more than mere inadequacy of price will not be
applied if ‘the inadequacy be so great as to shock the conscience.”)

The case of Oller v. Sonoma County Land Title Company 137 Cal. App.2d 633, 290 P.2d 880,

(1955), cited by the court in Golden, held that an examination of the sales price is not necessary when

there is no showing of fraud, oppression or unfairness, stating:
AA000485
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Since inadequacy of price is not alone ground for setting aside the sale, the failure of the
court to find upon the value of the property is immaterial.

Both the Golden case and the Oller case cite to the case of Schroeder v. Young, 161 U.S. 334, 16

S. Ct. 512, 40.L .Ed 721 (1896). The U.S. Supreme Court cited examples of irregularities which may
affect the sale. The court stated:

‘While mere inadequacy of price has rarely been held sufficient in itself to justify setting
aside a judicial sale of property, courts are not slow to seize upon other circumstances
impeaching the fairness of the transaction as a cause for vacating it, especially if the
inadequacy be so gross as to shock the conscience. If the sale has been attended by any
irregularity, as if several lots have been sold in bulk where they should have been sold
separately, or sold in such manner that their full value could not be realized; if bidders
have been kept away; if any undue advantage has been taken to the prejudice of the owner
of the property, or he has been lulled into a false security; or if the sale has been
collusively or in any other manner conducted for the benefit of the purchaser, and the
property has been sold at a greatly inadequate price,-the sale may be set aside, and the
owner may be permitted to redeem.’

The banks answers to interrogatories do not set forth any evidence or contentions of any defect
in the sale as are detailed in the Schroeder case.
D. The bank is not entitled to relief against the bona fide purchaser

Under both the Restatement and Nevada law, the defendant bank has no remedies against Saticoy
Bay in regard to the foreclosure sale because any damages which the defendant may have sustained as
a result of an alleged wrongful foreclosure can be compensated with money damages.

In Shadow Wood, the Supreme Court referred to the Restatement (Third) of Prop.: Mortgages
8 8.3. Comment ( b) recognizes that where the property has been purchased by a bona fide purchaser,
“the real estate is unavailable” and that “price inadequacy” may be raised in a suit against the foreclosing
mortgagee for damages. Comment b states:

On the other hand, where foreclosure is by power of sale, judicial confirmation of the sale

is usually not required and the issue of price inadequacy will therefore arise only if the

party attacking the sale files an independent judicial action. Typically this will be an

action to set aside the sale; it may be brought by the mortgagor, junior lienholders, or the

holders of other junior interests who are prejudiced by the sale. If the real estate is

unavailable because title has been acquired by a bona fide purchaser, the issues of

price inadequacy may be raised by the mortgagor or a junior interest holder in a suit

against the foreclosing mortgagee for damages for wrongful foreclosure. This latter

remedy, however, is not available based on gross price inadequacy alone. Inaddition,

the mortgagee must be responsible for a defect in the foreclosure process of the type

described in Comment ¢ of this section. (emphasis added)
AA000486
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A copy of Section 8.3 from the Restatement is attached as Exhibit 11.
Shadow Wood, consistent with this stated:

see also Moore v. De Bernardi, 47 Nev. 33, 54, 220 P. 544, 547 (1923) (“The decisions
are uniform that the bona fide purchaser of a legal title is not affected by any latent equity
founded either on a trust, [e]ncumbrance, or otherwise, of which he has no notice, actual
or constructive.”).

Therefore, if the purchaser is a bona fide purchaser, the sale cannot be set aside. The bank,
however, is not without a remedy. It has an claim for money damages against the foreclosure agent for
any defect in the sale process.

Similarly, there is the common law rule that there is no equity jurisdiction when a party has

available to itself an adequate remedy at law.
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Back in 1868, the court in Sherman v. Clark 4 Nev. 138 (1868) stated:

The writ is exclusively an equitable remedy. But equity is chary of its powers; it employs
them only when the impotent or tardy process of the law does not afford that complete and
perfect remedy or protection which the individual may be justly entitled to. When
therefore itis shown that there is a complete and adequate remedy at law, equity will
afford no assistance. “When a party has a remedy at law,” says Mr. Hilliard, “he cannot
come into equity, unless from circumstances not within his control he could not avail
himself of his legal remedy.” (Hill. Inj. sec. 23.) That full compensation can be had at law
is the great rule for withholding the strong arm of the chancellor,” says Mr. Justice
Thompson, in Pusey v. Wright, (31 Penn. 396.) See also Thompson v. Matthews (2 Edw.
Ch. R. 213; 9 Page, 323.) Before refusing its aid upon this ground, however, it must
appear that the legal remedy is complete and adequate to afford the complainant full
redress; but when that fact does appear, equity at once relinquishes all control over
the case, and leaves the party to pursue his legal remedy. (Emphasis added)

Likewise, in the case of Conley v. Chedic 6 Nev. 222 (1870) the court held:

Equity will not take jurisdiction or interpose its powers when there is a full, complete and
adequate remedy in the ordinary course of law; that is, when the wrong complained of
may be fully compensated in damages, which can easily be ascertained, and it is not
shown tha)t a judgment at law cannot be satisfied by execution. (See Sherman v. Clark, 4
Nev. 138.

In Turley v. Thomas 31 Nev. 181, 101 P. 568 (1909) the court stated:

Again, in a decision rendered last year, Hills v. McMunn, 232 Ill. 488, 83 N. E. 963, it is
stated: “It is also contended that the case made by the bill and proofs shows no grounds
for the interposition of a court of equity, and that if appellant has any remedy the law will
afford adequate relief.

In State v. Second Judicial District Court 49 Nev. 145, 241 P.317, 43 A.L.R. 1331 (1925), the

AA000487
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court stated:

As to the contention that pursuant to paragraph 6 the court was authorized to make the
appointment under its general equity jurisdiction, we need only say that where it does not
appear, as in this case, that the plaintiff has no adequate remedy at law, a court of equity
acquires no jurisdiction.

In Washoe County v. City of Reno 77 Nev. 152, 360 P.2d 602 (1961), the court held that the fact

that the judgment may not be collectable is not an issue to be considered. The court stated:

During oral argument, counsel for respondents suggested that an action at law would not
be adequate because it could not be enforced by a writ of execution against a county fund.
Whether this be true or not, it is hardly to be supposed that an execution would be
necessary in the event a judgment at law were obtained against the county in this type of
case any more than a contempt proceeding would be required in the event a peremptory
writ of mandamus were issued. In answer to this suggestion however it is necessary to
say only that our concern is with the existence of a remedy and not whether it will
be unproductive in this particular case, Hughes v. Newcastle Mutual Insurance Co., 13
U.C.Q.B. (Ont.) 153, or inconvenient, Gulf Research & Development Co. v. Harrison, 9
Cir., 185 F.2d 457, or ineffectual, United States ex rel. Crawford v. Addison, 22 How.
174,63 U.S. 174, 16 L.Ed. 304.

In Stewart v. Manget, 132 Fla. 498, 181 So. 370, in affirming an order dismissing a bill
in equity on the ground that the plaintiff had an adequate remedy at law, the Florida
Supreme Court cited with approval the following language from Tampa & G. C. R. Co.
v. Mulhern, 73 Fla. 146, 74 So. 297, 299:

“The inadequacy of a remedy at law to produce money is not the test of the
applicability of the rule. All remedies, whether at law or in equity,
frequently fail to do that; and to make that the test of equity
jurisdiction would be substituting the result of a proceeding for the
proceeding which is invoked to produce the result. The true test is,
could a judgment be obtained in a proceeding at law, and not, would
the judgment procure pecuniary compensation.’

(Emphasis added)
In the case of Moellerv. Lien, 25 Cal. App. 4th 822, 30 Cal. Rptr. 2d 777 (1994), the respondent

allowed a trustee’s sale to go forward even though it had available cash deposits to pay off the loan. Id.
at 828. The trial court set aside the sale because “[t]he value of the property was four times the amount
of the debt/sales price.” Id. at 829. The Court of Appeals reversed the trial court’s order and stated:

Thus as a general rule, a trustor has no right to set aside a trustee’s deed as against
a bona fide purchaser for value by attacking the validity of the sale. (Homestead
Savings v. Damiento, supra, 230 Cal. App. 3d at p. 436.) The conclusive presumption
precludes an attack by the trustor on a trustee’s sale to a bona fide purchaser even though
there may have been a failure to comply with some required procedure which
deprived the trustor of his right of reinstatement or redemption. (4 Miller & Starr,
supra, § 9:141, p. 463; cf. Homestead v. Damiento, supra, g\i%ggldfébépp 3d at p. 436.)

11
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The conclusive presumption precludes an attack by the trustor on the trustee’s sale to a
bona fide purchaser even where the trustee wrongfully rejected a proper tender of
reinstatement by the trustor. Where the trustor is precluded from suing to set aside
the foreclosure sale, the trustor may recover damages from the trustee. (Munger v.
Moore (1970) 11 Cal. App. 3d 1, 9, 11 [89 Cal. Rptr. 323].)
1d. at 831-832. (emphasis added)
E. Bona fide purchaser in a foreclosure context
The burden of proof is on the bank, seeking to invoke the equity jurisdiction of the court and have

the sale set aside, to prove that the purchaser is NOT a bona fide purchaser. See Shadow Wood

Homeowners Association v. New York Community Bank, 132 Nev. Adv. Op 5, 366 P.3d 1105 (2016)

where the court stated:
The question remains whether NYCB demonstrated sufficient grounds to justify the

district court in setting aside Shadow Wood's foreclosure sale on NYCB's motion for
summary judgment.

Similarly, in First Fidelity Thrift & Loan Ass’n v. Alliance Bank, 60 Cal. App. 4th 1433, 71 Cal.

Rptr. 2d 295 (1998), the court recognized that where a party is seeking equitable relief, the burden is on
the party seeking equitable relief to allege and prove that the person holding legal title is not a bona fide
purchaser:

That Alliance had knowledge of First Fidelity's equitable claim for reinstatement of
its reconveyed deed of trust was an element of First Fidelity's case. "The general rule
places the burden of proof upon a person claiming bona fide purchaser status to present
evidence that he or she acquired interest in the property without notice of the prior
interest. (Bell v. Pleasant (1904) 145 Cal. 410, 413-414, 78 P. 957; Alcorn v. Buschke
(1901) 133 Cal. 655, 657-658, 66 P. 15; Hodges v. Lochhead (1963) 217 Cal. App.2d 199,
203, 31 Cal. Rptr. 879; 2 Miller & Starr, Current Law of Cal. Real Estate [1977] § 11:28,
p. 51.) ... [1] If the prior party claims an equitable rather than a legal title, however, the
burden of proof is upon the person asserting that title. (Bell v. Pleasant, supra, 145 Cal.
410, 414-415, 78 P. 957; Garber v. Gianella (1893) 98 Cal. 527, 529-530, 33 P. 458; 2
Miller & Starr, Current Law of Cal. Real Estate, supra, § 11:28, pp. 52-53.)" (Gates
Rubber Co. v. Ulman (1989) 214 Cal. App. 3d 356, 366, fn. 6, 262 Cal. Rptr. 630.) (2b)
Showing that Alliance was not an innocent purchaser for value was hence an element
of First Fidelity's claim. (Firato v. Tuttle, supra, 48 Cal.2d 136, 138, 308 P.2d 333.)
(emphasis added)

60 Cal. App. 4th at 1442, 71 Cal. Rptr. at 301.
The defendant has the burden to prove a defect with the sale, and that the purchaser knew of the

defect at or before the time of the sale. The defendant has failed in both counts.
AA000489
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The concept of bona fide purchaser has more application in voluntary sales in which title is
transferred by deed. In these cases, a purchaser takes subject to any matters which are recorded against
the property. However, in foreclosure cases, the bona fide purchaser doctrine rarely comes into play
because all interests on the property which are junior to the lien being foreclosed upon are extinguished.
This is even more so with an HOA foreclosure because it is senior to all other liens other than prior
existing debts and taxes are extinguished by the foreclosure. In these situations, the purchaser would be
precluded from bona fide purchaser status in HOA foreclosure cases only if there was some irregularity
in the sale AND the purchaser knew of the irregularity.

In the recent and unpublished Supreme Court decision of Stone Hollow v. Bank of America,

docket No. 64955, entered December 21, 2016, Justice Pickering issued a dissent in which she cited the
treatise 1 Grant S. Nelson, Dale A. Whitman, Ann M. Burkhart & R. Wilson Freyermuth, Real Estate
Finance Law 87:21 (6" ed. 2014). A copy of this section of the treatise is attached as Exhibit 12. This
treatise was also cited in the Shadow Wood decision.

And, while it is possible to read a conclusive recital statute like NRS 116.31166 as

conclusively establishing a default justifying foreclosure when, in fact, no default

occurred, such a reading would be “breathtakingly broad” and “is probably legislatively
unintended.” 1 Grant S. Nelson, Dale A. Whitman, Ann M. Burkhart & R. Wilson

Freyermuth, Real Estate Finance Law § 7:22 (6th ed.2014).

Section 7.21 of this treatise is entitled “defective power of sale foreclosure-“void-
voidable”distinction. The treatise explains there are three types of defects which may affect the validity
of foreclosure sales, void, voidable, or inconsequential.

Void sales arise when there is a substantial defect with the sale, such as when the mortgage was
obtained by fraud or forgery, or the mortgage holder had no right to foreclose.

The treatise then explains:

Most defects render the foreclosure voidable and not void. When a voidable error occurs,

bare legal title passes to the sale purchaser, subject to the redemption rights of those

injured by the defective foreclosure. Typically, a voidable error is “an irregularity in the

execution of a foreclosure sale” and must be *“substantial or result in a probably
unfairness.”

AA000490
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If the defect only renders the sale voidable, the redemption rights can be cut off if a bona
fide purchase for value acquires the land. When this occurs, an action for damages against
the foreclosing mortgagee or trustee may be the only remaining remedy.

The treatise then goes on to explain who is a bona fide purchaser in a foreclosure contest:

If the defective sale is only voidable, who is a bona fide purchaser? A mortgagee
purchaser should rarely, if every, qualify as a bona fide purchaser, because the mortgagee
or its attorney normally manages the power of sale foreclosure and should be responsible
for defects. The result should be the same when a deed of trust is foreclosed. Although
the trustee, rather than the lender, normally is in charge of the proceedings, the court
probably will treat the trustee as the lender’s agent for purposes of determining BFP
status. If the sale purchaser paid value and is unrelated to the mortgagee, he should
take free of voidable defects if : (a) he has no actual knowledge of he defects; (b) he
is not on reasonable notice from recorded instruments; and (c) the defects are such
that a person attending the sale and exercising reasonable care would be unaware
of the defects....

(emphasis added, footnotes omitted)

From the three factors listed here, the plaintiff would be a bona fide purchaser. The purchaser’s

representative, Eddie Haddad’s affidavit is attached. It states in part:

6. Prior to and at the time of the foreclosure sale, there was nothing recorded in
the public record to put me on notice of any claims or notices that any portion of the lien
had been paid.

7. Priorto and at the time of the foreclosure sale, there is no way for myself or any
other potential bidder at the foreclosure sale to research if the notices were sent to the
proper parties at the proper address. 1, and other potential bidders are forced to rely only
on the professional foreclosure agent to have obtained a trustee’s sale guarantee issued by
alocal title and escrow company and to serve the notices upon the parties who are entitled
to notice.

8. As a result of the limited information available to myself and other potential
bidders at foreclosure sales, 1, on behalf of the plaintiff, am a bona fide purchaser of
the property, for value, without notice of any claims on the title to the property or any
alleged defects in the sale itself.

The mailing of notices, the addresses to where they are sent, or even an attempted tender of
the super priority lien are not matters to be found in the public record.

Additionally, the defendant’s answers to interrogatories regarding the issue of bona fide

purchaser do not allege any defect in the sales process or that the purchaser knew of the defect in the

sales process. The court should therefore find that the plaintiff purchaser is a bona fide purchaser, and

its title should not be affected.

AA000491
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F. The failure of the defendant to protect its interest before the sale precludes relief in its favor
The Supreme Court in both SFR and Shadow Wood noted that the defendant banks were

responsible for their own damages. In SFR Investments Pool 1 v. U.S. Bank 130 Nev. Adv. Op. 75,

334 P.3d 408 (2014) the court said not once, but twice, that the price paid at the foreclosure sale was

not an issue because the bank could simply have paid the super priority amount to preserve its interest
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in the property. The Court stated at page 414:

U.S. Bank's final objection is that it makes little sense and is unfair to allow a
relatively nominal lien—nine months of HOA dues—to extinguish a first deed of trust
securing hundreds of thousands of dollars of debt. But as a junior lienholder, U.S.
Bank could have paid off the SHHOA lien to avert loss of its security; it also could
have established an escrow for SHHOA assessments to avoid having to use its own
funds to pay delinquent dues. 1982 UCIOA § 3116 cmt. 1; 1994 & 2008 UCIOA 8§
3-116 cmt. 2. The inequity U.S. Bank decries is thus of its own making and not a
reason to give NRS 116.3116(2) a singular reading at odds with its text and the
interpretation given it by the authors and editors of the UCIOA. (emphasis added)

The Court also stated at page 418:

U.S. Bank further complains about the content of the notice it received. It argues that
due process requires specific notice indicating the amount of the superpriority piece of
the lien and explaining how the beneficiary of the first deed of trust can prevent the
superpriority foreclosure sale. But it appears from the record that specific lien amounts
were stated in the notices, ranging from $1,149.24 when the notice of delinquency was
recorded to $4,542.06 when the notice of sale was sent. The notices went to the
homeowner and other junior lienholders, not just U.S. Bank, so it was appropriate to
state the total amount of the lien. As U.S. Bank argues elsewhere, dues will typically
comprise most, perhaps even all, of the HOA lien. See supra note 3. And from what
little the record contains, nothing appears to have stopped U.S. Bank from
determining the precise superpriority amount in advance of the sale or paying the
entire amount and requesting a refund of the balance. Cf. In re Medaglia, 52 F.3d
451, 455 (2d Cir.1995) (“[I]t is well established that due process is not offended by
requiring a person with actual, timely knowledge of an event that may affect a right to
eggr%i)se due diligence and take necessary steps to preserve that right.”). (Emphasis
adde

In the case of Shadow Wood Homeownwers Association v. New York Community Bank, 132

Nev. Ad. Op. 5, 366 P.3d 1105 (2016), the Supreme Court stated other ways that a bank could
protect itself.

Against these inconsistencies, however, must be weighed NYCB's (in)actions. The
NOS was recorded on January 27, 2012, and the sale did not occur until February 22,
2012. NYCB knew the sale had been scheduled and that it disputed the lien amount,
yet it did not attend the sale, request arbitration to determine the amount owed, or seek
to enjoin the sale pending judicial determination of the amount owed. The NOS

included a warning as required by NRS 116.311635(3)(b):
AA000492
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366 P.3d at 1114

The court in the Shadow Wood case also noted in footnote 7:

Consideration of harm to potentially innocent third parties is
especially pertinent here where NYCB did not use the legal
remedies available to it to prevent the property from being sold to a
third party, such as by seeking a temporary restraining order and
preliminary injunction and filing a lis pendens on the property. See
NRS 14.010; NRS 40.060. Cf. Barkley's Appeal. Bentley's Estate, 2
Monag. 274, 277 (Pa.1888) (“In the case before us, we can see no way
of giving the petitioner the equitable relief she asks without doing great
injustice to other innocent parties who would not have been in a
position to be injured by such a decree as she asks if she had applied for
relief at an earlier day.”). (emphasis added)

The defendant bank had remedies available to it to protect its interests before the foreclosure

sale and failed to avail itself of these remedies. It cannot now seek relief from this court.

G.

The Trust Deed has been Extinguished.
In its decision in the case of SFR Investments Pool 1, LLC v. U.S. Bank, N.A., 130 Nev., Adv.

Op. 75, 334 P.3d 408 (2014), the Nevada Supreme Court stated:

NRS 116.3116 gives a homeowners’ association (HOA) a superpriority lien on an individual
homeowner’s property for up to nine months of unpaid HOA dues. With limited exceptions,
this lien is “prior to all other liens and encumbrances” on the homeowner’s property, even a

first deed of trust recorded before the dues became delinquent. NRS 116.3116(2). We must
decide whether this is a true priority lien such that its foreclosure extinguishes a first deed of
trust on the property and, if so, whether it can be foreclosed nonjudicially. We answer both

questions in the affirmative and therefore reverse.

334 P.3d at 409.

At the conclusion of its opinion, the Nevada Supreme Court stated:

NRS 116.3116(2) gives an HOA a true superpriority lien, proper foreclosure of which
will extinguish a first deed of trust. Because Chapter 116 permits nonjudicial
foreclosure of HOA liens, and because SFR’s complaint alleges that proper notices
were sent and received, we reverse the district court’s order of dismissal. In view of
this holding, we vacate the order denying preliminary injunctive relief and remand for
further proceedings consistent with this opinion.

334 P.3d at 419.

AA000493
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Because the facts in the present case are substantially the same as the facts in SFR

Investments Pool 1, LLC v. U.S. Bank, N.A., this Honorable Court should reach the same conclusion

that the nonjudicial foreclosure arising from the HOA’s super priority lien extinguished the deed of
trust held by the defendant bank on the date of sale. As a result, this Court should rule that the deed of
trust held by defendant was extinguished by the HOA’s foreclosure sale.
H. There is no requirement that the foreclosure agent obtain sums to satisfy junior liens.

There is no authority for the proposition that a foreclosure agent must seek sufficient sums at

foreclosure sale to satisfy the claims of junior lienholders. Bourne Valley Court Trust v.Wells Fargo

Bank, 80 F. Supp. 3d 1131 (D. Nev. 2015), reversed on other grounds Bourne Valley Court Trust v.

Wells Fargo Bank 832 F.3d 1154 (9" Cir. 2016).

In the case of BFP v. Resolution Trust Corporation, 511 U.S. 531, 548-49 (1994), the U.S.

Supreme Court explained why the fair market value of a property sold at foreclosure or a “forced
sale” is in fact the price said at the foreclosure sale:

...the fact that a piece of property is legally subject to forced sale, like any other fact
bearing upon the property’s use or alienability, necessarily affects its worth. Unlike
most other legal restrictions, however, foreclosure has the effect of completely
redefining the market in which the property is offered for sale; normal free-market
rules of exchange are replaced by the far more restrictive rules governing forced sales.
Given this altered reality, and the concomitant inutility of the normal tool for
determining what property is worth (fair market value), the only legitimate evidence of
the property’s value at the time it is sold is the foreclosure-sale price itself.

This BFP case is also cited in Restatement (Third) of Prop.: Mortgages § 8.3.
The Ninth Circuit recently expanded the holding in BFP v. Resolution Trust Corp. 511 U.S.

531 (1994) to tax sales conducted under state law, stating:

The Court's rationale also applies to tax sales. As stated by the BAP, “federal courts
should pay considerable deference to state law on matters relating to real estate.” /n re
Tracht Gut, 503 B.R. at 816. Like mortgage foreclosures, tax foreclosure sales
conducted by state and local governments are governed by state law.

The same procedural safeguards under California law that led the Supreme Court to
conclude that mortgage foreclosures would yield reasonably equivalent value are also
required in California for tax sales. “Foreclosure laws typically require notice to the
defaulting borrower, a substantial lead time before the commencement of foreclosure
proceedings, publication of a notice of sale, and strict adherence to prescribed bidding
rules and auction procedures.” BFP, 511 U.S. at 542, 114 S.Ct. 1757.

AA000494
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As demonstrated by the authorities cited above, the bank’s remedy for a wrongful foreclosure,
if any, would be a claim for money damages against the foreclosure agent because the plaintiff is a
bona fide purchaser.

Shadow Wood discusses bona fide purchaser in detail. The many points contained in the
decision can be summarized as:

1. A bona fide purchase is without notice of any prior equity.

2. “The decisions are uniform” that the title of a bona fide purchaser is not affected by any
matter of which he has no notice.

3. The bona fide purchaser must pay valuable consideration, not “adequate” consideration.

4. The fact that the foreclosure price may be “low” is not sufficient to put the purchaser on
notice of any alleged defects with the sale.

5. The fact that the court retains equitable power to void the sale does deprive the purchaser
of bona fide purchaser status.

6. The time to determine the status of bona fide purchaser is at the time of the sale.

The concept of bona fide purchaser has more application in voluntary sales in which title is
transferred by deed. In these cases, a purchaser takes subject to any matters which are recorded
against the property.

In HOA foreclosure cases, the bona fide purchaser doctrine rarely comes into play because all
interests on the property other than prior existing debts and taxes are extinguished by the foreclosure.
The plaintiff would be precluded from bona fide purchaser status in HOA foreclosure cases only if
there was some irregularity in the sale AND the purchaser knew of the irregularity.

I. The foreclosure statutes are constitutional

As recognized by the Nevada Supreme Court in Saticoy Bay LLC Series 350 Durango 104 v.

Wells Fargo Home Mortgage, 133 Nev., Adv. Op. 5, at *10 (Jan. 26, 2017), the foreclosure statutes as

found in NRS Chapter 116 are constitutional. The court found that the statutes do not involve either

state action or a state actor and does not constitute a taking.

AA000495
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This court is not bound by the incorrect interpretation of the statute by the majority opinion in

Bourne Valley. In the case of Blanton v. North Las VVegas Municipal Court 103 Nev. 623, 633, 748

P.2d 494, 500 (1987) the Supreme Court stated:

We note initially that the decisions of the federal district court and panels of the federal
circuit court of appeal are not binding upon this court. United States ex rel. Lawrence
v. Woods, 432 F.2d 1072, 1075-76 (7th Cir.1970), cert. denied, 402 U.S. 983, 91 S.Ct.
1658, 29 L.Ed.2d 140 (1971). Even an en banc decision of a federal circuit court
would not bind Nevada to restructure the court system of this state. Our state
constitution binds the courts of the State of Nevada to the United States Constitution
as interpreted by the United States Supreme Court. Nev. Const. art. I, § 2. See Bargas
v. Warden, 87 Nev. 30, 482 P.2d 317, cert. denied, 403 U.S. 935, 91 S.Ct. 2267, 29
L.Ed.2d 715 (1971).

This case was affirmed Blanton v. City of North Las Vegas 489. U.S. 538 (1989)

In the case of California Teachers Association v. State Board of Education, 271 F.3d 1141

(9th Cir. 2001), the court identified the following limits on a federal court’s power to interpret state

law:

stated:

We recognize that it is solely within the province of the state courts to
authoritatively construe state legislation. See United States v. Thirty—Seven (37)
Photographs, 402 U.S. 363, 369, 91 S. Ct. 1400, 28 L. Ed. 2d 822 (1971). Nor are we
authorized to rewrite the law so it will pass constitutional muster. Virginia v.
American Booksellers Ass'n, Inc., 484 U.S. 383, 397, 108 S. Ct. 636, 98 L. Ed. 2d 782
(1988). A federal court's duty, when faced with a constitutional challenge such as this
one, is to employ traditional tools of statutory construction to determine the statute's
“allowable meaning.” Grayned v. City of Rockford, 408 U.S. 104, 110, 92 S. Ct. 2294,
33 L.Ed.2d 222 (1972); Stoianoff v. Montana, 695 F.2d 1214, 1218 (9th Cir.1983). In
doing so, we look to the words of the statute itself as well as state court
interpretations of the same or similar statutes. Grayned, 408 U.S. at 109-10, 92 S.
Ct. 2294. Moreover, before invalidating a state statute on its face, a federal court must
determine whether the statute is “readily susceptible” to a narrowing
construction by the state courts. American Booksellers, 484 U.S. at 397, 108 S. Ct.
636; Nunez v. City of San Diego, 114 F.3d 935, 942 (9th Cir.1997). (emphasis added)

271 F.3d at 1146-1147.

In Arizonans for Official English v. Arizona, 520 U.S. 43, 48 (1997), the Supreme Court

Federal courts lack competence to rule definitively on the meaning of state legislation,
see, e.g., Reetz v. Bozanich, 397 U.S. 82, 86-87 (1970), nor may they adjudicate
challenges to state measures absent a showing of actual impact on the challenger, see,
e.g., Golden v. Zwickler, 394 U.S. 103, 110 (1969).

In Bromley v. Crisp, 561 F.2d 1351, 1354 (10th Cir. 1977), cert. denied, 435 U.S. 908 (1978),

the court stated that “the Oklahoma Courts may express their differin%views on the retroactivity
AAD00496
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problem or similar federal questions until we are all guided by a binding decision of the Supreme
Court.” (emphasis added)
In Arizonans for Official English v. Arizona, 520 U.S. 43, 77 (1997), the Supreme Court

stated that “[a] more cautious approach was in order” and that “[t]hrough certification of novel or
unsettled questions of state law for authoritative answers by a State’s highest court, a federal court
may save ‘time, energy, and resources and hel[p] build a cooperative judicial federalism.””

This court is therefore not bound by the decision of the federal appeals court in Bourne Valley,
but instead is bound by the constitutional interpretation of the statute adopted by the Nevada Supreme
Court.

CONCLUSION

The HOA'’s foreclosure sale extinguished both the defendant’s deed of trust, and its interest in
the subject property. The foreclosure sale is presumed to be valid by statute, and the recitals in the
foreclosure deed are conclusive proof the HOA’s foreclosure sale complied with all requirements of
Nevada law. The recitals are supported by documentation to show the notices went out. The
defendant has not produced any evidence to show that the plaintiff is not a bona fide purchaser, and
has failed to demonstrate any defect in the sale to justify setting aside the foreclosure sale.
Additionally, the bank failed to take any steps to protect its interests, and permitted the sale to go

forward.

111

111

111

111
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Accordingly, it is respectfully requested that this Court enter an order granting the plaintiff’s
motion for summary judgment and quieting title to the Property in the name of the plaintiff, free and
clear of all liens and encumbrances and forever enjoining defendant from asserting any estate, title,
right, interest, or claim to the property adverse to the plaintiff, and dismissing defendant’s
counterclaims.

DATED this 15th day of May, 2017

LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.

By: /s / Michael F. Bohn, Esq. /
Michael F. Bohn, Esg.
376 E. Warm Springs Road, Ste. 140
Las Vegas, Nevada 89119
Attorney for Plaintiff/counterdefendant

CERTIFICATE OF SERVICE

Pursuant to NRCP 5, NEFCR 9 and EDCR 8.05, | hereby certify that | am an employee of the
Law Offices of Michael F. Bohn, Esqg., Ltd., and on the 15th day of May, 2017, an electronic copy of
the MOTION FOR SUMMARY JUDGMENT was served on opposing counsel via the Court’s

electronic service system to the following counsel of record:

Dana Jonathon Nitz, Esqg.
Regina A. Habermas, Esq.
Wright Finlay & Zak, LLP
7785 W. Sahara Ave. # 200
Las Vegas, NV 89117

/s/ Marc Sameroff/
An Employee of the LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.
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AFFT

MICHAEL F. BOHN, ESQ.
Nevada Bar No.: 1641
mbohn@bohnlawfirm.com

ADAM R. TRIPPIEDI, ESQ.
Nevada Bar No. 12294
atrippiedi@bohnlawfirm.com

LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.
376 East Warm Springs Road, Ste. 140

Las Vegas, Nevada 89119
(702) 642-3113/ (702) 642-9766 FAX
Attorneys for plaintiff, Saticoy Bay LL.C Series 4641 Viareggio Ct
DISTRICT COURT
CLARK COUNTY, NEVADA
SATICOY BAY LLC SERIES 4641 CASE NO.: A689240-C
VIAREGGIO CT DEPT NO.: XIV
Plaintiff,
Vs.
NATIONSTAR MORTGAGE, LLC; COOPER
CASTLE LAW FIRM, LLP; and MONIQUE
GUILLORY
Defendants.
AFFIDAVIT IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT
STATE OF NEVADA )
SS:
COUNTY OF CLARK %

IYAD HADDAD being first duly sworn, deposes and says;

1. Affiant is the person most knowledgeable for Saticoy Bay LL.C Series 4641 Viareggio Ct, the
plaintiff herein, and makes this affidavit based on personal knowledge.

2. Plaintiff, Saticoy Bay LLC Series 4641 Viareggio Ct, is the owner of the real property
commonly known as 4641 Viareggio Court, Las Vegas, Nevada.

111
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3. Plaintiff, Saticoy Bay LLC Series 4641 Viareggio Ct, acquired fitle to the property at
foreclosure sale conducted on August 22, 2013 as evidenced by the foreclosure deed recorded on
September 6, 2013.

4. The foreclosure deed reflects that valuable consideration in the sum of $5,563.00 was paid for
the property.

5. The plaintiff’s title stems from a foreclosure deed arising from a delinquency in assessments
due from the former owner to the Naples Community Homeowners Association pursuant to NRS Chapter
116.

6. Prior to and at the time of the foreclosure sale, there was nothing recorded in the public record
to put me on notice of any claims or notices that any portion of the lien had been paid.

7. Prior to and at the time of the foreclosure sale, there is no way for myself or any other potential
bidder at the foreclosure sale to research if the notices were sent to the proper parties at the proper
address. 1, and other potential bidders are forced to rely only on the professional foreclosure agent to have
obtained a trustee’s sale guarantee issued by a local title and escrow company and to serve the notices
upon the parties who are entitled to notice.

8. As a result of the limited information available to myself and other potential bidders at

without notice of any claims on the title to the property or any alleged defects in the sale itself.

9. At no time prior to the foreclosure sale did I receive any information from the HOA or the
foreclosure agent about the property or the foreclosure sale.

10. Neither myself or anyone associated with plaintiff, Saticoy Bay LLC Series 4641

Viareggio Ct, have any affiliation with the HOA board or the foreclosure agent.
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11. If called upon to testify to the above facts, affiant could do so competently.

"

SUBSCRIBED and SWORN to before me
this /0 day of Nov 2016.

,  MAURIZIO MAZZA
¥ Notary Public State of Nevada

No. 05-84588-1

L AR A AR

e > A ]
NQ%RWUB‘ETC/'M aid My Appt. Exp. Feb. 1, 2017
County and State«~ T TTIEETTIYEEEY
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Inst# 201302080000920
Feas: $48.00 MYC Fee: $25.00
BPTT: $640.05 Ex- #

_ (9/06/2013 08:03:24 ARf
Whien recorded return to, and Receipt # 1761073
Mail Tax Statements to: ' _ Requestor:
' S RESCURCES GROUP
Saticoy Bay LLC Series 4641 Viareggio Ct. Recorded By: LEX Pgs: 3
900 S. Las Vegas Blvd., Suite 810 DEBBIE CONWAY
Las Vegas, NV 83101 | CLARK COUNTY RECORDER

APN: 163-19-311-015

FORECLOSURE DEED

NAPLES COMMUNITY HOMEOWNERS ASSOCIATION (“Naples™), pursiant to
MRS 116.31164(3), does kereby graint and corvey, but without. covenant or warranty, express
or implied regarding title, possession or encumbrances, to SATICOY BAY LLC SERIES
4641 VIAREGGIO CT. (herein called Grantee), the real property im the County of Clark,
State of Nevada, described as follows:

Lot 70 in Block 1 of Conguistador/Tompkins — Unit 2, as shewn by
map thereof on file in Plat Book 93, Page 1, of the records of the
County Recorder of Clark County, NV, more commonly known as:
4641 Viareggio Ct., Las Vegas, NV '

This conveyaice is made pursuant to the authority and powers vested to Naples by
Chapter 116 of Nevada Revised Statutes and the provisions of the Declaration of Covenants,
Conditions and Restrictions, recorded May 7, 2000 in Bock 20000507 as Instrument No.
#6911, in the Official Records of Clark County, Nevada, and amy. subsequent modifications,
amendments or updates of the said Declaration of Covenants, Conditions and Resirictions, '
and Naples having complied with all applicable statutory requirements of the State of

Nevada, and performed all duties required by such Declaration of Covenants, Conditions and
Restrictions.

A Notice of Delinquent Assessment Lien was recorded on August 18, 2011 in
Book 20110818, Instrument No. 02904 of the Official Records of the Clark County Recorder,
Nevada, said Notice having been mailed by certified mail to the owners of recerd; a Notice of
Default and Election to Sell Real Property to Satisfy Assessment Lien was recorded om
Januwary 24, 2012 in Book 20120124, Instrument No. 00764 in the Official Records, Clark
Couniy, Nevada, said document having been mailed by certified maiACHOSRB er of record
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and all parties of interest, and more than ninety (90) days having elapsed from the mailing of
said Notice of Default, a Notice of Sale was published once a week for three consecutive weeks
commetcing on September 20, 2012, in the Nevada Legal News, a legal newspaper. Said Netice
of Sale was recorded on July 30, 2012 in Book 20128730 as Instrument 01448 of the Official
Reécords of the Clark County Recorder, Nevada, and at least twenty days before the date fixed
therein for the sale, a true and correct copy of said Notice of Sale was posted in three of the
most public places in Clark County, Nevada, arid in a conspicusus place on the property
focated at 4641 Viareggio Ct,, Las Vegas, NV '

On August 22, 2013 at 10:00 a.m. of said day, at Nevada Legal News, 2 Nevada
Corpo;aﬁon, Front Entrance Lobby, 930 Seuth 4™ Street, Las Vegas, Nevada, 89101, Napies,
by and through its Agent, exercised its power of sale and did sell the above described
preperty at public auction, Grantee, being the highest bidder at said sale, became the
purchaser and owner of said preperty for the sum of FIVE THOUSAND FIVE HUNDRED
SIXTY THREE ($5,563.00) Dollars, cash, lawful money of the United States, in full .
satisfaction of the indebtedness secured by the lien of Maples.

IN WITNESS WHEREQF, NAPLES COMMUNITY HOMEOWHNERS
ASSOCIATION caused its corporate name to be affixed hereto, and this instrument t¢ be
executed by its authorized agent,

Drated T/ z7 /{ 3

L VLS L
KELLEY

Wotary Publfs Siute of Movads &
’ Ne, 02-73274-1 B
# My appt exp, Deq. 30, 2318 8

- STATE OF NEVADA } HEATHER i.

COUNTY OF CLARK )

Cn 8)1&"1‘; L™ , before me, the undersigned, a Notary Public in and for said
State, personally appeared KIRBY C. GRUCHOW, JR., known (or proven) to me te be the
authorized agent of NAPLES COMMUNITY HOMEOWNERS ASSOCIATION, and executed
- the within Foreclosure Deed on behalf of the corporation therein named.

Idiad ey, Ml

NOTARY PUBLIC '

AA000504
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STATE OF NEVADA
DECLARATION OF VALUE

1. Assessor Parcel Numbei(s)

a. 163-19-311-015

o.pcr

2. 'Iype of Property:

ay | VicantLand  b.J/§ Single Fam. Res, FOR RECORDERS OPTIONAL USE ONLY
¢l 1 Condo/Twohse d. Book ‘ Page:

e JApt Bldg 4 1 Comm'l/Ind" Date of Recording:

g4} Agricultural h.g { Mobile Home Notes:

| | Other '
3.a. Total Value/Sales Price of Property $ . /52..5(‘ O A g0

b. Deed in Lieu of Foreclosure Only (value of property { : )
¢. Transfer Tax Value: § /RS ox 7 a0
d. Real Property Transter Tax Due $  L0.087

4. If Exemption Claimed:
a. Transfer Tax Exemption per NRS 373, 090 Section
b. Explain Reason for Exemption:

5. Partial Interest: Per centage being transferred: /6V %

The undersigned declares and acknowledges, under pend]ty of perjury, pursuant 1o NRS 375.060

and NRS 375.110, that the information provided is correct to the best of their information and belief,

and can be supported by documentation if calied upon to substantiate the Information provided herein.
Furthermore, the parties agree that disallowance of any claimed exemption, or ether determination of
additional tax due, may result in a penalty of 10% of the tax-due plus interest at 1% per month. Pursuant
to NRS 375.030, the Bui/izr and Seller shall be jointly and sevetally liable for any additienal amoust owed,

Signature /ezle Capacity: Agent for Seller
Kirby;ﬂ. Gruchow, Jr., Esg.

Signature Capacity: Agent for Buyer
SELLER (GRANTOR) INFORMATION BUYER (GRANTEE) INFORMATION

(REQUIRED) (REQUIRED)
Print Name: Naples Community HOA Print Name: SATICOY BAY LLC
Address: cfo Leach Johnson Sona & Gri ruchow Address: Serles 4641 Viareggio Ct.
City: 8045 W. Russel Rd., Suite 330 City: 900 S. Las Vagas Bivd., #810
State: Las Vegas, NV le 89148 State:|_as Vegas, NV Zip:88101

COMPANY/TERSON REQUESTING RECORDING {Required if not seller or buyer)
Print Namg5#ts 507347 LG SEeS HEdS Escrow #

Address: 26D S Ls repme awgﬁg’m Vidressis € N
City: " A State; AL Zip: g?f@/

: AS A PUBLIC RECORD THIS FORM MAY BE RECORDED/MICROFILMED
AA000505
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AFFIDAVIT OF MAILING NOTICE OF DELINQUENT
ASSESSMENT LIEN TO NEW ADDRESS

DATE: December 1, 2011

PROPERTY ADDRESS: 4641 Viareggio Court, Las Vegas, Nevada 89147
APN: 163-19-311-015

STATE OF NEVADA )

$S.
COUNTY OF CLARK )

CHRISTIE VERNON being first duly sworn, deposes and says:

Affiant is a citizen of the United States of America, and is, and at the time of the mailing
herein referred to, was of legal age, and not a party to the foreclosure proceedings referred to in a
certain NOTICE OF DELINQUENT ASSESSMENT LIEN, which was recorded in the Office of
the County Recorder of Clark County, Nevada, on August 18, 2011, in Book No. 20110818, as
Instrument No. 0002504 (fhe “Notice™). Affiant deposited in the United States Mail, Certified
Mail, Return Receipt Requested, and with postage prepaid on August 19, 2011, one (1) envelope
at a cost of $5.79, and Affiant also deposited in the United States Mail, first-class postage
prepaid, one (1) envelope at a cost of $0.44, with each envelope containing a copy of the Notice

with such recordation information as set forth above, addressed to:

Monique Guillory
4641 Viareggio Court
Las Vegas, Nevada 89147

The Notice sent on August 19, 2011, by United States Mail, Certified Mail, Return
Receipt Requested, and United States Mail, first-class postage prepaid was returned with a new
forwarding address. Therefore, Affiant deposited in the United States Mail, Certified Mail,
Return Receipt Requested, and with postage prepaid, one envelope at a cost of $5.79, and Atfiant
also deposited in the United States Mail, first-class postage prepaid, one (1) envelope at a cost of
$0.44, with each envelope containing a copy of the Notice with such recordation information as

set forth above and previously sent on August 19, 2011, addressed to:
AA000507
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Monique Guillory
7605 Cruz Bay Court
Las Vegas, Nevada 89128-7283

FURTHER AFFIANT SAYETH NAUGHT.
DATED this 1% day of December, 2011.

A s ’ ‘ oy f
L ﬁLf,L Ll \\ AV
CHRISTIE VERNON, an employee of Leach
Johnson Song & Gruchow

SUBSCRIBED and SWORN to before me

this 1™ day of December, 2011. i
1m (/ZMMM%
NOTARY PUBLICY ih and for said ﬂ

County and State

AA000508
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,%4 o LEACH JOHNSC
' 5 (RUCHOW

John E. Leach, Esq. jleach@leachjohnson.com

August 18, 2011

VIA CERTIFIED MAIL, RETURN RECEIPT
REQUESTED — Article No.: 7196 2003 9111
2636 2517 AND U.5. MAIL

Monique Guillory
4641 Viareggio Court
Las Vegas, Nevada 89147

THIS COMMUNICATION ES FROM A DEBT COLLECTOR
THIS 1S AN ATTEMPY TO COLLECT A DEBT
ANY INFORMATION OBTAINED WILL BE USED FOR THAT PURPOSKE

Re: 4641 Viavegsio Court, Las Vegas, Nevada 89147
APN ]1763—19%3114}15

Dear Ms. Guillory:

This office serves as legal counsel for Naples Community Homeowners Association (the
“Association”). Enclosed you will find a copy of a NOTICE OF DELINQUENT ASSESSMENT
LIEN, which was recorded by the Association with the Clark County Recorder’s Office on
August 18, 2011, in Book No. 20110818, as Instrument No. 0002904 (the “Notice™).

If full payment on your account is not received by the Association within thirty (30) days
of the date of the Notice, then this office has been instructed to commence foreclosure
proceedings against the property located at 4641 Viareggio Court, Las Vegas, Nevada 89147,
pursuant to Nevada Revised Statutes Chapter 116.

The creditor in this case is the Association and it is the Association to whom the
foregoing debt is owed. Please contact John E. Leach, Esq. of the law firm of Leach Johnson
Song & Gruchow at (702) 538-9074 for any questions regarding the payoff amount necessary to
reinstate your membership account. You may dispute the validity of this notice/delinquency
within thirty (30) days of your receipt of this letter, If you do not dispute the delinquency within
said thirty (30) day period, then the debt will be assumed valid by the creditor. If you notify the
Association, ¢/o Leach Johnson Song & Gruchow, Attn: John E. Leach, Esq., within thirty (30)
days of your receipt of this notice, the Association will obtain any additional necessary
verification of the delinquency and a copy of that verification will be mailed to you by the
Association.

AA000510




Monique Guillory
August 18, 2011
Page 2

Please contact either me or my assistant, Amber Hernandez, at (702) 538-9074 for the
payoff amount necessary to reinstate your account, which payoff amount will need to be in the
form of a WMowney Order or Cashier’s Check made payable to “Leach Johnson Song &
Gruchow”. The Association wishes to resolve this matter amicably. However, the Association
must receive the assessments and related charges in order to properly adiminister and operate the
Association. ' ‘

Your time and attention to this matter are very much appreciated. Should you have any
questions or concerns, please do not hesitate to contact either me or my assistant, Amber
Hernandez.

JEL/ah
Encl.

AA000511




Inat 3 201108180002904

Fesa: $15.00

N/C Fee: $0.00

08182014 02:30:03 PM

Receipt #: 884554

Requester:

LEACH JOHNSOHN SONG & GRUCHC
Recorded By: MGM Pge: 2
DEBBIE CONWAY

CLARK COUMNTY RECORDER

When Recovrded, Mail To:

JOHN E. LEACH, ESQ.
LEACH JOHNSON SONG & GRUCHOW
8945 W. Russell Road, Suite 330

Las Vegas, Nevada 89148

APN No.: 163-19-311-015

- NOTICE OF DELINQUENT ASSESSMENT LIEN

NOTICE IS HERERBY GIVEN that, pursuant to the provisions of the Nevada Revised
Statuics, NAPLES COMMUNITY HOMEOWNERS ASSOCIATION clsims a licn upon the
real property and buildingzj ﬂﬁﬁrﬁ@éments or structures thereon, described in Paragraph 2
below, and states the following:

1. The amount of the assessment, late charge, interest, costs and penalties is
$1,288.86, as of August 17, 2011, and currently increases at the rate of $40.00 per month for
regular assessments, plus late charges for each late payment, plus interest on any delinquent
amount, as well as additional attorney fees and fees of the agent for the management body,
including such fees incurred in connectioﬁ with preparation, recording and foreclosure of this

lien and/or which may thercafter accrue.

2, The property against which the assessment is assessed is described as follows:

Lot Seventy (70) in Block One (1) of Conquistador/Tompkins —
Unit 2, as shown by map thercof on file in Book 93 of Plats,
Page 1, all in the Office of the County Recorder of Clark
County, Nevada, more commonly known as: 4641 Viarfi-fgio
Court, Las Vegas, Nevada 89147, AA000512
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3. The name of the record owner(s) is: Monigque Guillory, a single woman, as

evidenced by a Grant, Bargain, Sale Deed, recorded January 25, 2007, in Book No. 20070123,

as Instrument No. 0003582,

i
DATED this |7 " day of August, 2011.

NAPLES COMMUNITY HOMEOWNERS

ASSOCIATION

Y Frad

By

TOIN E. [EACH, ESQ., as
Authorized Agent for WNaples Community
Homeowners Association

STATE OF NEVADA }
) 5.
COUNTY OF CLARK )

JOHN E. LEACH, ESQ., being first duly sworn, deposes and says:

That T am the Authorized Agent for NAPLES COMMUNITY HOMEOWNERS

ASSOCIATION fnthe above-entitled matter; that I have read the foregoing, Notice of

Delinquent Assessment Lien, and know the contents thereof, and that the same is ttue 1o the

best of my knowledge, except as to those matters therein stated on information and belief, and

as to those matters, 1 believe them to be true.

¢ Lo

F

SUBSCRIBED and SWORN to before me
this {1 day of August, 2011.

\}A\.M_j»\f\_@l&:\j Kbﬂ,ﬂ [ pen

NOTARY PUBLIC, in and for sai j’
County and State

Notary Appointment No.: 02-73274-1
Notary Seal Expiration: December 30, 2013

E. LEACH, ES{Q.

" HEATHER L. KELLEY

3} Notary Pubific Stata of Novada

Me. 02-73274-1

2 by appt. exp. Dec. 30, 2613

AA000513
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-uchow, Jr., Esq.
som Song & Gruchow
Russell Road

NV 89148

1l
|

749k 3008 [LIL LDSS 7022
RETURN RECEIPT REQUESTED

u..m.;.., bl ™
I bl H..,f..f Holod)

onique Guillory : N
7605 Cruz Bay Court A
bas Vegas, NV MIRIE BEHL TE A DO DASDASASE
BETLNN TD SEMDER
DN GG ME D
UHABLE 0 FaRWeRD
B SEL481 R8T EO APEHA-OLERE - D8 - 01
.01
T e DD YRR Y Hahbhhoothbdb b e bln b o o b Hoodhol
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L.EACH JoHNgON —
SONG & GRUCHOW

John E. Leach, Esq. jleach@]leachjohnson.com

Auvgust 18,2011

ViA CERTIFIED MAIL, RETURN RECEIPT
REQUESTED — Article No.: 7196 9008 9111
2636 2517 AND U,S. MAIL

Monique Guillory
4641 Viareggio Court
Las Vegas, Nevada 89147

THIS COMMUNICATION IS FROM A DEBT COLLECTOR
THIS IS AN ATTEMPT TO COLLECT A DEBT
ANY INFORMATION OBTAINED WILIL BE USED FOR THAT PURPOSE

Re: 4641 Viareggio Court, Las Vegas, Nevada 89147
APN: 163-19-311-015

Dear Ms. Guillory:

This office serves as legal counsel for Naples Community Homeowners Association (the
“Association”). Enclosed you will find a copy of a NOTICE OF DELINQUENT ASSESSMENT
LIEN, which was recorded by the Association with the Clark County Recorder’s Office on
August 18, 2011, in Book No. 20110818, as Instrument No. 0002604 (the “Notice™).

If full payment on your account is not received by the Association within thirty (30) days
of the date of the Notice, then this office has been instructed to commence foreclosure
proceedings against the property located at 4641 Viareggio Court, Las Vegas, Nevada 89147,
pursuant to Nevada Revised Statutes Chapter 116.

The creditor in this case is the Association and it is the Association to whom the
foregoing debt is owed. Please contact John E. Leach, Esq. of the law firm of Leach Johnson
Song & Gruchow at (702) 538-9074 for any questions regarding the payoff amount necessary to
reinstate your membership account. You may dispute the validity of this notice/delinquency
within thirty (30) days of your receipt of this letter. If you do not dispute the delinquency within
said thirty (30) day period, then the debt will be assumed valid by the creditor. Tf you notify the
Association, ¢/o Leach Johnson Song & Gruchow, Attn: John E. Leach, Esqg., within thirty (30)
days of your receipt of this notice, the Association will obtain any additional necessary
verification of the delinquency and a copy of that verification will be mailed to you by the
Association.

AA000515




Monique Guillory
August 18,2011
Page 2

Please contact either me or my assistant, Amber Hernandez, at (702) 538-9074 for the
payoll amount necessary to reinstate your account, which payoff amount will need to be in the
form of a Money Order or Cashier’s Check made payable to “Leach Johnson Song &
Gruchow”. The Association wishes to resolve this matter amicably. However, the Association
must receive the assessments and related charges in order to properly administer and operate the
Association.

Your time and attention to this matter are very much appreciated. Should you have any
questions or concerns, please do not hesitate to contact either me or my assistant, Amber
Hernandez.

Sincerely,

£

John E. Leach, Esq.

JEL/ah
Encl.

AA000516




inst #: 201108180002904

Fees: $15.00

WG Fee: $0.00

08/18/2011 02:30:03 P

Receipt #: 084554

Regquestor:

LEACH JOHNSOMN SONG & GRUCHC

Recerded By: MGM Pge: 2
R DEBBIE CONWAY

CLARK COUNTY RECORDER

When Recorded, Mail To:

JOHN E. LEACH, ESQ.

LEACH JOHNSON SONG & GRUCHOW
8945 W. Runssell Road, Suite 330

Las Vegas, Nevada 89148

APN No.: 163-19-311-013

- NOTICE OF DELINQUENT ASSESSMENT LIEN

NOTICE IS HEREBY GIVEN that, pursuant to the provisions of the Nevada Revised
Statutes, NAPLES COMMUNITY HOMEOWNERS ASSCGCIATION claims a lien upon the
real property and buildings, improvements or structures thereon, described in Paragraph 2
below, and states the following:

1. The amount of the assessment, late charge, interest, costs and penalties is
$1,288.86, as of August 17, 2011, and currently increases at the rate of $40.00 per month for
regular assessments, plus late charges for each late payment, plus interest on any delinquent
amount, as well ag additional attorney fees and fees of the agent for the management body,
including such fees incurred in connection with preparation, recording and foreclosure of this
lien and/or which may thereafter accrue.

2. The property against which the asscssment is assessed is described as follows:

Lot Seventy (70} in Block One (1) of Conguistador/Tompkins —
Unil 2, as shown by map thereof on file in Book 93 of Plats,
Page 1, all in the Office of the County Recotder of Clark
County, Nevada, more commonly known as: 4641 WAGRAG17
Court, Las Vegas, Nevada 89147,

Naples/Guillory0257



3. The name of the record owner(s) is: Monique Guillory, a single woman, as
evidenced by a Grant, Bargain, Sale Deed, recorded January 25, 2007, in Book Ne. 20070125,
as Instrument No. 0003582,

DATED this ) 7 *day of August, 201 1.

NAPLES COMMUNITY HOMEOWNERS
ASSOCIATION

o O Kl

JOBN E. LEACH, ESQ., as
Authorized Agent for Naples Community
Homeowners Association

STATE OF NEVADA )
) RER
COUNTY OF CLARK )

JOHN E. LEACH, ESQ., being first duly sworn, deposes and says:

That T am the Authorized Agent for NAPLES COMMUNITY HOMEOWNERS
ASSOCIATION in the above-entitled matter: that I have read the foregoing, Notice of
Delinguent Assessment Lien, and know the contents thereof, and that the same is true to the
best of my knowledge, except as to those matters therein stated on information and belief, and

as to those matters, ] believe them to be true.

% [EACH, 50,

. FEATHER L RELLEY
& Notary Public Stats of Mevada
Ty Me. 02-73374-1 {
S My appt. exp. Dec. 30, 2013

SUBSCRIBED and SWORN to before me
this 1% day of August, 2011.

\J*&J\D\JJMFCY Kﬂ { Pm?

NOTARY PUBLIC, in and for said
County and Stafe

Notary Appointment No.: 2-73274-1 AA000518
Notary Seal Expiration: December 30, 2413

Naples/Guillory0258 :-'



:ach, Esq.
uson Song & Gruchow
.usselt Road

L NV 89148 -

FLEE 5008

XA

2k3k

2ELY

RETURN RECEIPT REQUESTED

”Iiil%!‘llll!nbilllilll"

- Monique Guillory

4641 Viareggio Court
Las Vepas, NV 89147

$3étit

TR NI R

Y 1
L ITHITTH I L BT

AA000519
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inst#: 201108180002504

Fees: $15.00

H/C Fee; 50.00

08/48/2041 02:30:03 P

Receipt #: 584554

Requeatorn

LEACH JOHNSON SONG & GRUCH(

Recordad By: MGM Pge: 2
o DEEBIE CONWAY

CLARK COUNTY RECORDER

When Recorded, Mail To:

JOHN E. LEACH, ESQ.

LEACH JIOHNSON SONG & GRUCHOW
8945 W. Russell Road, Suite 330

Tas Vegas, Nevada 891438

APN No.: 163-19-311-015

- NOTICE OF DELINQUENT ASSESSMENT LIEN

NOTICE IS HEREBY GIVEN that, pursuant to the provisions of the Nevada Revised
Statutes, NAPLES COMMUNITY HOMEOWNERS ASSOCIATION claims a lien upon the
real property and buildings, improvements or structures thereon, described in Paragraph 2
below, and states the following:

1. The amouni of the assessment, late charge, interest, costs and penalties is
$1,288.86, as of August 17, 2011, and currently increases at the rate of $40.00 per month for

regular assessments, plus late charges for each late payment, plus interest on any delinguent

amount, as well as additional attorney fees and fees of the agent for the management body,
including such fees incurred in connection with preparation, recording and foreclosure of this
lien and/or which may thereafter accrue.

2. The property against which the assessment is assessed is described as follows:

Lot Seventy (70) in Block One (1) of Conguistador/Tompkins —
Unit 2, as shown by map thereof on file in Book 93 of Plats,
Page 1, all in the Office of the County Recorder of Clark
County, Nevada, more commonly known as: 4641 Viareggio
Court, Las Vegas, Nevada 89147. AA000520

Naples/Guillory0260



3. The name of the record owner(s) is: Monigue Guillory, a single woman, as

evidenced by a Grant, Bargain, Sale Deed, recorded January 25, 2007, in Book No. 20070125,

as Instrument No. 0003582,

DATED this ” 1%'da},f of Augnst, 2011.

NAPLES COMMUNITY HOMEOWNERS
ASSOCIATION

by Q% Fral

JOIIN E. LEACH, ESQ., as
Autherized Agent for Naples Community
Homeowners Association

STATE OF NEVADA. );
} 8.
COUNTY OF CLARK )

JOHN E. LEACH, ESQ., being first duly sworm, deposes and says:

That I am the Awuthorized Agent for NAPLES COMMUNITY HOMEOWNERS

ASSOCIATION in the above-entitled matter; that T have read the foregoing, Notice of

Delinquent Assessment Lien, and know the contents thereof, and that the same is true to the

best of my knowledge, except as to those matters therein stated on information and belief, and

as to those matters, I believe them to be true.

% fese

A

JOHN E. LEACH, ESQ.

SUBSCRIBED and SWORN to before me
this |71¥ day of August, 2011.

: e
NOTARY PUBLIC, in and for sai
C

ounty and State
Notary Appointment No.: 02-73274-1
Notary Seal Expiration: December 3¢, 2013

\EATHER L. KELLEY
Mo, 02-73274-1

My appt. exp. Dec. 30, 2613 §

AA000521
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EXRHIBIT 3

EXHIBIT 3



Inat 3 201108180002904

Fesa: $15.00

N/C Fee: $0.00

08182014 02:30:03 PM

Receipt #: 884554

Requester:

LEACH JOHNSOHN SONG & GRUCHC
Recorded By: MGM Pge: 2
DEBBIE CONWAY

CLARK COUMNTY RECORDER

When Recovrded, Mail To:

JOHN E. LEACH, ESQ.
LEACH JOHNSON SONG & GRUCHOW
8945 W. Russell Road, Suite 330

Las Vegas, Nevada 89148

APN No.: 163-19-311-015

- NOTICE OF DELINQUENT ASSESSMENT LIEN

NOTICE IS HERERBY GIVEN that, pursuant to the provisions of the Nevada Revised
Statuics, NAPLES COMMUNITY HOMEOWNERS ASSOCIATION clsims a licn upon the
real property and buildingzj ﬂﬁﬁrﬁ@éments or structures thereon, described in Paragraph 2
below, and states the following:

1. The amount of the assessment, late charge, interest, costs and penalties is
$1,288.86, as of August 17, 2011, and currently increases at the rate of $40.00 per month for
regular assessments, plus late charges for each late payment, plus interest on any delinquent
amount, as well as additional attorney fees and fees of the agent for the management body,
including such fees incurred in connectioﬁ with preparation, recording and foreclosure of this

lien and/or which may thercafter accrue.

2, The property against which the assessment is assessed is described as follows:

Lot Seventy (70) in Block One (1) of Conquistador/Tompkins —
Unit 2, as shown by map thercof on file in Book 93 of Plats,
Page 1, all in the Office of the County Recorder of Clark
County, Nevada, more commonly known as: 4641 Viarfi-fgio
Court, Las Vegas, Nevada 89147, AA000523
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3. The name of the record owner(s) is: Monigque Guillory, a single woman, as

evidenced by a Grant, Bargain, Sale Deed, recorded January 25, 2007, in Book No. 20070123,

as Instrument No. 0003582,

i
DATED this |7 " day of August, 2011.

NAPLES COMMUNITY HOMEOWNERS

ASSOCIATION

Y Frad

By

TOIN E. [EACH, ESQ., as
Authorized Agent for WNaples Community
Homeowners Association

STATE OF NEVADA }
) 5.
COUNTY OF CLARK )

JOHN E. LEACH, ESQ., being first duly sworn, deposes and says:

That T am the Authorized Agent for NAPLES COMMUNITY HOMEOWNERS

ASSOCIATION fnthe above-entitled matter; that I have read the foregoing, Notice of

Delinquent Assessment Lien, and know the contents thereof, and that the same is ttue 1o the

best of my knowledge, except as to those matters therein stated on information and belief, and

as to those matters, 1 believe them to be true.

¢ Lo

F

SUBSCRIBED and SWORN to before me
this {1 day of August, 2011.

\}A\.M_j»\f\_@l&:\j Kbﬂ,ﬂ [ pen

NOTARY PUBLIC, in and for sai j’
County and State

Notary Appointment No.: 02-73274-1
Notary Seal Expiration: December 30, 2013

E. LEACH, ES{Q.

" HEATHER L. KELLEY

3} Notary Pubific Stata of Novada

Me. 02-73274-1

2 by appt. exp. Dec. 30, 2613

AA000524
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EXHIBIT 4

EXHIBIT 4

00000000



net#: 201201240000764

Fees: $15.00

N/C Fee: $0.00

U1/24/2012 09:27:49 AM
When Recorded, Mail To: Receipt & 1044083

Requesior

KIRBY C. GRUCHOW, JR., ESQ. LEACH JOHNSON SONG & GRUGHC
LEACI JOINSON SONG & GRUCHOW

R ded By: LEX Pga:
8945 West Russell Road, Suite 330 DEEQB:E B:SNW Ay g: 2
Las Vegas, Nevada 89148

CLARK COUNTY RECORDER
APN No.: 163-19-311-015

WARNING!
IF YOU FAIL TQ PAY THE AMOUNT SPECIFIED IN THIS
NOTICE, YOU COULD LOSE YOUR HOME, EVEN IF THE
AMOUNT IS IN DISPUTE!

NOTICE OF DEFAULT AND ELECTION TO SELL
REAL PROPERTY TO SATISEY NOTICE OF DELINOQUENT ASSESSMENT LIEN

NOTICE 1S HEREBY GIVEN that Naples Community Homeowners Association is the
lienholder and beneficiary under a Notice of Delinquent Assessment Lien, exceuted by Kirby C.
Gruchow, Jr., Esq., as Authorized Agent for Naples Community Homeowners Association, to secure
certain obligations of Monique Guillory, record owner of the Property, in favor of Naples Community
Homeownets Association, and recorded on August 18,2011, in Book No. 20110818, as Instrument No.
0002904, of the Official Records in the Office of the Recorder of Clark County, Nevada, describing

fand therein as:

All that cerfain real propetty situated in the County of Clark, State of Nevada,
described 43 follows:

Lot Seventy (70) in Block One (1) of Conquistadot/Tompkins — Unit 2, as shown by
map thereof on file in Book 93 of Plats, Page [, all in the Office of the County

Recorder of Clark County, Nevada, more commonly known as: 4641 Viareggio Court,
 Las Vegas, Nevada 89147,

Said ob]igations being in the amount of $2,361.35, as of January 11, 2012, plus assessmenis,
late charges, interest, costs, attorney fees, and fees of the agent for the management body, that have
accrued since January 12, 2012, that the beneficial interesi under such Notice of Delinquent
Assessment Lien and (he obligations secured thereby are presently held by the undersigned; that a
breach of, and default in, the obligations for which such Notice of Delinquent Assesstent Lien is

security has ocourred in that payment has not been made in the above—re%qg$%§ounm and the
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account has not been brought current; that by reason thereof, the present beneficiary under such Notice
of Delinquent Assessment Lien has declared and does hereby declare all sums secured thereby
immediately due and payable and has elected and does hereby ¢lect to cause the property to be sold to
satisfy the obligations secured thereby.

PURSUANT TO NEVADA REVISED STATUTES, a sale will .be held if the obligations to
the lienholder and beneficiary arc not completely satisfied and paid within ninety (%0) days from the
date of recording of this Notice, on the real property described hereinabove.

DATED this 257 day of January, 2012.

NAPELES CO MNITY HOMEOWNERS ASSOCIATION

Y COGRUCHOW, JR., ESQ., as Authorized
ent for Community Homeowners
Association

STATE OF NEVADA )
55.

)
COUNTY OF CLARK )

KIRBY C. GRUCHOW, JR., ESQ., being first duly swom, deposes and says:
That [ am the Authorized Agent for Naples Community Homeowners Assoctation in the

above-entitled matter; that I have read the forepoing, Notice of Default and Flection fo Sefl Real

Property to Satisfy Notice of Delinquent Assessment Eien, and know the contents thereof, and that

the same is true to the best of my knowledge, except as to those matters therein stated on information

and belief, and as to those matters, I believe thenissh be true. //

WRUCHOWMSQ_
SUBSCRIBED and SWORN to befor me ‘

ﬂ"Sng’i day ofJanuary, 2012, rarnsonaonsss naan st

CHRISTIE-ANN VERNON

o) Motary Public State of Nevada
; Mo. 11-5086-1

NOTARY PUBLIC in and for sald My;\ppt Exp. May 18, 2015

County and State | e T T

Notary Appointment No.: 11-5066-1

Notary Seal Expiration: May 18, 2015 AA000527

T YT

A TP
T

Naples/Guillory0186



AFFIDAVIT OF MAILING No <ICE OF DEFAULT AND ELECTIO. O SELL REAL PROPERTY
TO SATISFY NOTICE OF DELINQUENT ASSESSMENT LIEN

DATE: January 31, 2012

PROPERTY ADDRESS: 4641 Viareggio Court, Las Vegas, Nevada 89031
APN:163-19-311-015

STATE OF NEVADA )

) 88.
COUNTY OF CLARK)

CHRISTIE-ANN VERNON, being first duly sworn, deposes and says:

Affiant is a citizen of the United States of America, and is, and at the time of the mailing herein
referred to, was of legal age, and not a party to the foreclosgre procee_dings referred to in a certain NOTICE
OF DEFAULT AND ELECTION TO SELL REAL PROPEl{TY TO- SATISF Y NOTICE OF DELINQUENT
ASSESSMENT LIEN, which was recorded in the Office of the County Recorder of Clark County, Nevada, on
January 24, 2012, in Book No. 20120124, as Instrument No. 0000764 (the “Notice™). Affiant deposited in the
United States Mail, Certified Mail, Return Receipt Requested, and with postage prepaid, two (2) envelopes at
the cost of $5.75 per envelope for a total of $11.50, and Affiant also deposited in the United States Mail, first-
class postage prepaid, two (2) envelope at the cost of $0.45, per envelope for a total of $0.90, with each

envelope containing a copy of the Notice with such recordation information as set forth above, addressed to:

Monique Guillory Monique Guillory
4641 Viareggio Court 7605 Cruz Bay Court
Las Vegas, Nevada 89147 Las Vegas, Nevada 8§9128-7283

FURTHER AFFIANT SAYETH NAUGHT

DATED this 31* day of January, 2012.

C/ UL ig ﬁf@‘éé/&m\///@/mn

CHRISTIE-ANN VERNON, an employee of Leach Johnson
Song & Gruchow

SUBSCRIBED and SWORN to before me .' o

this 31° day~of Janyafy, 2012. AMBER D. HERNANDEZ |
55 /WWM% /

S Matney Fublic Stero of Hovads
Mo. 08-10457-1

NOTARY PUBLI@ in and for said

County and State

My nppt. exp. July 13, 2013 |

AA000528
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LEACH JOHNSC
SONG & GRUCHOW

7196 9004

Kirby C. Gruchow, Jr., Es kgmchow@leachjohnson.com

January 31, 2012

VIA CERTIFIED MAIL, RETURN RECEIPT  VIA CERTIFIED MAIL, REYURN RECEIPT

REQUESTED — Article Ne.: 7196 9008 9111 REQUESTED — Article No.: 7196 9008 9111
0387 4910 AND U.8. MATL 0387 4927 AND 1.8. MAIL

Monique Guillory - Monique Guillory

4641 Viareggio Court - 7605 Cruz Bay Court

Las Vegas, Nevada 89147 Las Vegas, Nevada 89128-7283

THIS COMMUNICATION IS FROM A DEBT COLLECTOR
THIS IS AN ATTEMPT TO COLLECT A DEBT
ANY INFORMATION OBTAINED WILL BE USED FOR THAT PURPOSE

Re: 4641 Viarcggio Court, Las Vegas, Nevada 89147
APN: 163-19-311-015

To Whom It May Concern:

This office serves as legal counsel for Naples Community Homeowners Association (the
“Association™). Enclosed you will find a copy of a NOTICE OF DEFAULT AND ELECTION TO
SELL REAL PROPERTY TO SATISFY NOTICE OF DELINQUENT ASSESSMENT LIEN, which
was recorded by the Association with the Clark County Recorder’s Office on January 24, 2012, in
Book No. 20120124, as Instrument No. 0000764 (the “Default”).

If full payment on your Association account is not received within ninety (90) days of the
date of this Default, then the Association may notice the sale of your Property and proceed with sale
of your Property pursuant to Nevada Revised Statutes Chapter 116.

Please contact either me or my assistant, Christie Vernon, at (702) 538-9074 for the payoff
amount necessary to cure this Default, which payoff amount will need to be in the form of 2 Money
Order or Cashier’s Check made payable to “LLeach Johnson Song and Gruchow”. The Association
wishes to resolve this matter amicably. IHowever, the Association must recejve the assessments and
related charges in order to properly administer and operate the Association.

Your time and attention to this mafter are very much appreciated. Should you have any
questions or concerns, please do not hesitate to contact either me or my assistant, Christie Vernon.

KCG/ev , AA000529
Encl.




net#: 201201240000764

Fees: $15.00

N/C Fee: $0.00

U1/24/2012 09:27:49 AM
When Recorded, Mail To: Receipt & 1044083

Requesior

KIRBY C. GRUCHOW, JR., ESQ. LEACH JOHNSON SONG & GRUGHC
LEACI JOINSON SONG & GRUCHOW

R ded By: LEX Pga:
8945 West Russell Road, Suite 330 DEEQB:E B:SNW Ay g: 2
Las Vegas, Nevada 89148

CLARK COUNTY RECORDER
APN No.: 163-19-311-015

WARNING!
IF YOU FAIL TQ PAY THE AMOUNT SPECIFIED IN THIS
NOTICE, YOU COULD LOSE YOUR HOME, EVEN IF THE
AMOUNT IS IN DISPUTE!

NOTICE OF DEFAULT AND ELECTION TO SELL
REAL PROPERTY TO SATISEY NOTICE OF DELINOQUENT ASSESSMENT LIEN

NOTICE 1S HEREBY GIVEN that Naples Community Homeowners Association is the
lienholder and beneficiary under a Notice of Delinquent Assessment Lien, exceuted by Kirby C.
Gruchow, Jr., Esq., as Authorized Agent for Naples Community Homeowners Association, to secure
certain obligations of Monique Guillory, record owner of the Property, in favor of Naples Community
Homeownets Association, and recorded on August 18,2011, in Book No. 20110818, as Instrument No.
0002904, of the Official Records in the Office of the Recorder of Clark County, Nevada, describing

fand therein as:

All that cerfain real propetty situated in the County of Clark, State of Nevada,
described 43 follows:

Lot Seventy (70) in Block One (1) of Conquistadot/Tompkins — Unit 2, as shown by
map thereof on file in Book 93 of Plats, Page [, all in the Office of the County

Recorder of Clark County, Nevada, more commonly known as: 4641 Viareggio Court,
 Las Vegas, Nevada 89147,

Said ob]igations being in the amount of $2,361.35, as of January 11, 2012, plus assessmenis,
late charges, interest, costs, attorney fees, and fees of the agent for the management body, that have
accrued since January 12, 2012, that the beneficial interesi under such Notice of Delinquent
Assessment Lien and (he obligations secured thereby are presently held by the undersigned; that a
breach of, and default in, the obligations for which such Notice of Delinquent Assesstent Lien is

security has ocourred in that payment has not been made in the above—re%qg$%90unm and the
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account has not been brought current; that by reason thereof, the present beneficiary under such Notice
of Delinquent Assessment Lien has declared and does hereby declare all sums secured thereby
immediately due and payable and has elected and does hereby ¢lect to cause the property to be sold to
satisfy the obligations secured thereby.

PURSUANT TO NEVADA REVISED STATUTES, a sale will .be held if the obligations to
the lienholder and beneficiary arc not completely satisfied and paid within ninety (%0) days from the
date of recording of this Notice, on the real property described hereinabove.

DATED this 257 day of January, 2012.

NAPELES CO MNITY HOMEOWNERS ASSOCIATION

Y COGRUCHOW, JR., ESQ., as Authorized
ent for Community Homeowners
Association

STATE OF NEVADA )
55.

)
COUNTY OF CLARK )

KIRBY C. GRUCHOW, JR., ESQ., being first duly swom, deposes and says:
That [ am the Authorized Agent for Naples Community Homeowners Assoctation in the

above-entitled matter; that I have read the forepoing, Notice of Default and Flection fo Sefl Real

Property to Satisfy Notice of Delinquent Assessment Eien, and know the contents thereof, and that

the same is true to the best of my knowledge, except as to those matters therein stated on information

and belief, and as to those matters, I believe thenissh be true. //

WRUCHOWMSQ_
SUBSCRIBED and SWORN to befor me ‘

ﬂ"Sng’i day ofJanuary, 2012, rarnsonaonsss naan st

CHRISTIE-ANN VERNON

o) Motary Public State of Nevada
; Mo. 11-5086-1

NOTARY PUBLIC in and for sald My;\ppt Exp. May 18, 2015

County and State | e T T

Notary Appointment No.: 11-5066-1

Notary Seal Expiration: May 18, 2015 AA000531

T YT

A TP
T
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ruchow, Jr., Esq.
ison Song & Gruchow
Russell Road

NV 89148

219: 9008 9311 0387 4510

RETURN RECELPT REQUESTED
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Monique Guillory
4641 Viareggio Court
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ruchow, Ir., BEsq.
1son Song & Gruchow
Russell Road

NV 89143

HI'I‘I!IIII‘il.l”i“il”lll“
Monique Guillory
4641 Viareggio Couart
Las Vegas, NV 89147
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B 9101 0387 HAE?

Kirby C. Gruchow, Jr., Esq. kgruchow@leachjohnson.com

January 31, 2012

VIA CERTIFIED MAIL, RETURN RECEIPT  VIA CERTIFIED MAIL, RETURN RECEIPT

REQUESTED — Article No.: 7196 9008 9111 REQUESTED — Article No.: 7196 9008 9111
$387 4910 AND U.S. MAIL 0387 4927 AND U.S, MAIL

Monique Guillory Monique Guillory

4641 Viareggio Court 7605 Cruz Bay Court

Las Vegas, Nevada 89147 Las Vegas, Nevada 89128-7283

THIS COMMUNICATION IS FROM A DEBT COLLECTOR
THIS IS AN ATTEMPT TO COLLECT A DEBT
ANY INFORMATION OBTAINED WILL BE USED FOR THAT PURPOSE

Re: 4641 Viareggio Court, Las Vegas, Nevada 89147
APN: 163-19-311-015

To Whom It May Concern:

This office serves as legal counsel for Naples Community Homeowners Association (the
“Association”). Enclosed you will find a copy of a NOTICE OF DEFAULT AND ELECTION TO
SELL REAL PROPERTY TO SATISFY NOTICE OF DELINQUENT ASSESSMENT LIEN, which
was recorded by the Association with the Clark County Recorder’s Office on January 24, 2012, in
Book No. 20120124, as Instrument No. 0000764 (the “Default™).

If full payment on your Association account is not received within ninety (90) days of the
date of this Default, then the Association may notice the sale of your Property and proceed with sale
of your Property pursuant to Nevada Revised Statutes Chapter 116,

Please contact either me or my assistant, Christie Vernon, at (702) 538-9074 for the payoff
amount necessary to cure this Default, which payoff amount will need to be in the form of a Money
Order or Cashier’s Check made payable to “Leach Johnson Song and Gruchow”. The Association
wishes to resolve this matter amicably. However, the Association must receive the assessments and
related charges in order to properly administer and operate the Association.

Your time and attention to this matter are very much appreciated. Should you have any
questions or concerns, please do not hesitate to contact either me or my assistant, Christic Vernon.

KCG/lev . AA000534
Encl.




Inst # 201201240000764

Feea: $15.0C

W/G Fee: $0.00

01/24/2012 09:27.43 AN
When Recorded, bail To: Receipt #: 1044083

Requestor:

KIRBY C. GR_UCHOW, JR., ESQ. LEAGH JOHNSON SONG & GRUCHC

8945 West Russell Road, Suite 330
Las Vegas, Nevada 89148 DEBEIE CONWAY
CLARK COUNTY RECORDER

APN No.: 163-19-311-015

WARNING!
IFYOU FAIL TO PAY THE AMOUNT SPECIFEED IN THIS
NOTICE, YOU COULD LOSE YOUR HOME, EVEN IF THE
AMOUNT IS IN DISPUTE!

NOTICE OF BEFAULT AND ELECTION TO SELL
REAL PROPERTY TO SATISKY NOTICE OF DELINQUENT ASSESSMENT LIEN

NOTICE 1S HERERY GIVEN that Naples Community Homeowners Association is the
lienholder and beneficiary under a Notice of Delinquent Assessment Lien, cxecuted by Kivby C.
Gruchow, Ir., Bsq., as Authorized Agent for Naples Community Homeowners Association, fo secure
certain obligations of Monique Guillory, record owner of the Property, in favor of Naples Community
Homeowners Association, and recorded on August 18, 2011, in Book No. 20110818, as Instrument No.
0002904, of the Official Records in the Office of the Reeorder of Clark County, Nevada, describing

land therein as:

All that certain real properiy situated in the County of Clark, State of Nevada,
described as follows: .

Lot Seventy (70) in Block One (1} of Conquistadot/Tompkins — Unit 2, as shown by
map thereof on file in Book 93 of Plats, Page 1, all in the Office of the County

Recorder of Clark County, Nevada, more commonly known as: 4641 Viareggio Court,
" Las Vegas, Nevada 89147,

Said obligations being in the amount of $2,361.35, as of January 11, 2012, plus assessments,
late charges, interest, costs, altorney fees, and fees of the agent for the management body, that have
acerued since Japuvary 12, 2012, that the beneficjal interest under such Notice of Delinquent
Assessment Lien and the obligations secured thereby are presently_ held by the undersigned; that a
breach of, and defauit in, the obligations for which such Notice of Delinquent Assessment Lien is

security has occurred in that payment has not been made in the aboverEIAROP IRounts and the
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account has not been brought current; that by reason thereof, the present beneficiary under such Notice
of Delinquent Assessment Lien has declared and does hereby declare all sums secured thereby
immediately due and payable and has elected and does hereby elect to cause the property 1o be sold to
satisfy the obligations secured thereby.

PURSUANT TO NEVADA REVISED STATUTES, a sale will be held if the obligations to
the lienholder and beneficiary are not completely satisfied and paid within ninety (90) days from the
date of recording of this Notice, on the real property described hereinabove.

DATED this 2z ol day of January, 2012.

STATE OF NEVADA )
8S.

)
COUNTY OF CLARK )

KIREY C. GRUCHOW, JR., ESQ., being first duly sworn, deposes and says:
That T am the Authorized Agent for Naples Community Homeowners Association in the

above-entitled matter; that T have read the foregoing, Notice of Diefaunit and Election to Seli Real

Property to Satisfy Notice of Delinguent Assessment ¥ien, and know the contents thereof, and that

the same is true to the best of my knowledge, except as to those matters therein stafed on information

SUB:S(;RI?ED and SWORN to before me
this z\fﬁ day of January, 2012,

NOTARY PUBLIC, in and for said

"‘a Motary Public State of Nevada
¥ No. 11-6066-1
My Appt. Exp. May 18, 2015

P L
e

TV

County and State LRSS S g
Notary Appointment No.: 11-5066-1
Notary Seal Expiration: May £8, 2015 AA000536
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uchow, Jr., Esq.
son Song & Gruchow
Russell Road

NV 89148

718 9608 9113 0387 427
RETURN RECEIPT REQUESTED

e bedfenlbulelicd-Eobalidiodiadbd

Monigue Guillory
i 7603 Cruz Bay Cou MIWIE s%iL BE L o ORSIISLE
Las Vegas, NV 891 RETURN T SENDER
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AFFIDAVIT OF MAILING N _ [ICE OF DEFAULT AND ELECTIO. {O SELL REAL PROPERTY
TO SATISFY NOTICE OF DELINQUENT ASSESSMENT LIKEN

DATE: January 31, 2012

PROPERTY ADDRESS: 4641 Viareggio Court, Las Vegas, Nevada 89031
APN: 163-19-311-015

STATE OF NEVADA )

) 8s.
COUNTY OF CLARK)

CHRISTIE-ANN VERNON, being first duly sworn, deposes and says:

Affiant is a citizen of the United States of .America, and is, and at the time of the mailing herein
referred to, was of legal age, and not a party to the foreclosure proceedings referred to in a certain NOTICE
OF DEFAULT AND ELECTION TO SELL REAL PROPERTY TO SATISFY NOTICE OF DELINQUENT
ASSESSMENT LIEN, which was recorded in the Office of tﬁe County Recorder of Clark County, Nevada, on
Janﬁary 24,2012, in Book No. 20120124, as Instrurﬁent No. 0000764 (the “Notice™). Affiant deposited in the
United States Mail, Certified Mail, Return Receipt Requested, and with postage prepaid, four (4) envelopes at
the cost of $5.75 per envelope for a total of $23.00, and Affiant also deposited in the United States Mail, first-
class postage prepaid, four (4) envelopes at the cost of $0.45, per envelope for a total of $1.80, with each

envelope containing a copy of the Notice with such recordation information as set forth above, addressed to:

Mortgage Electronic Registration Systems, Inc. Mortgage Electronic Registration Systems, Inc.
P.0O. Box 2026 1901 East Voorhees Street, Suite C

Flint, Michigan 48501-2026 Danville, Illinois 61834

Mortgage Flectronic Registration Sysiems, Inc. Mortgage Electronic Registration Systems, Inc.
¢/0 First Magnus Financial Corporation ¢/o Clark County

603 North Wilmot Road Po Box 551220

Tucson, Arizona 85711 Las Vegas, Nevada 89155

FURTHER AFFIANT SAYETH NAUGHT

DATED this 31% day of January, 2012, _,

’ AT /“_.‘? h/
MW@W (i !/L,\\f/(’ A
CHRISTIE-ANN VERNON, an employee of Leach Johnson
Song & Gruchow

SI_JBSCRIBED and SWORN to before me O |

) {"r"ﬁ"‘v‘ Public Shata of Mevada

o, 09-10457-1 &
by opr. < AADODSZE |

NOTARY PUBLIC, It ptor forsa:d ~
County and State

Naples/Guillory0193



LEACH JonNs ™

Kirby C. Gruchow, Jr., Esq. kgruchow(@leachjohnson.com
January 31, 2012

VIA CERTIFIED MAIL, RETURN RECEIPT  VIA CERTIFIED MAITL, RETURN RECEIPT

REQUESTED - Article No.: 7196 9008 9111 REQUESTED — Article Ne.: 7196 9008 9111

0387 4934 AND U.5. MAIL, 0387 4941 AND U.S. MAIJIL

Mortgage Electronic Registration Systems, Inc.  Mortgage Electronic Regisiration Systems, Inc.

P.O. Box 2026 1901 East Voorhees Street, Suite C

Flint, Michigan 48501-2026 Danville, Illinois 61834

VIA CERTIFIED MAIL, RETURN RECEIPT  VIA CERTIFIED MAIL, RETURN RECEIPT

REQUESTED — Article No.: 7196 9008 9111 REQUESTED — Article No.: 7196 9008 9111

0387 4958 AND U.S. MAIL (387 4965 AND U.S. MAIL,

Mortgage Flectronic Registration Systems, Inc. Mortgage Electronic Registration Systems, Inc.

c¢/o First Magnus Financial Corporation c/o Clark County

603 North Wilmot Road Po Box 551220

Tucson, Arizona 85711 Las Vegas, Nevada 89155

THIS COMMUNICATION IS FROM A DEBT COLLECTOR
THIS IS AN ATTEMPT TO COLLECT A DEBT
ANY INFORMATION OBTAINED WILL BE USED FOR THAT PURPOSE

Re: 4641 Viareggio Court, Las Vegas, Nevada 89147
APN: 163-19-311-015 '

To Whom It May Concern:

A NOTICE OF DEFAULT AND ELECTION TO SELL REAL PROPERTY TO
SATISFY NOTICE OF DELINQUENT ASSESSMENT LIEN was recorded by Naples
Community Homeowners Association with the Clark County Recorder’s Office on January 24,
2012, in Book No. 20120124, as Instrument No. 0000764 (the “Default”). An examination of
title to said property shows you may have an interest in a Trustee’s Sale Proceedings.
Accordingly, a copy of the Default is provided to you herewith pursuant to NRS 116.31163.

~ Sincerely,,/ “

KCGlov

Encl. ' AA000539




Inet#: 201201240000764

Feea: $18.00
M/C Fee: $0.00
01/24/2012 09:27:49 AM
When Recorded, Mail To: Receipt #: 1044083
Requestor:

KIRRY C. GRUCHOW, JI.., ESQ.
LEACH JOHNSON SONG & GRUCHOW
8945 West Russell Road, Suite 330

Las Vegas, Nevada 89148 DEBBIE CONWAY

APN No.: 163-19-311-015

WARNING!
IFYOU FAIL TQ PAY THE AMOUNT SPECIFIED IN THES
NOTICE, YOU COULD LOSE YOUR HOME, EVEN I¥ THE
AMOUNT IS IN DISPUTE!

NOTICE OF DEFAULT AND ELECTION TO SELL
REAL PROPERTY TO SATISFY NOTICE OF PELINQUENT ASSESSMENT LIEN

NOTICE IS HEREBY GIVEN that Naples Community Homeowners Association is the
lienholder and beneficiary under a Notice of Deiinciuent Assessment Lien, executed by Kirby C.
Gruchow, Jr., Esq., as Authérizﬂd Agent for Naples Community Homeowners Association, to secure
certain obligations of Monique Guillory, record owner of the Property, in favor of Naples Community
Homeowners Association, and recorded on August 18, 2011, in Book No. 20110818, as Instrument No.
0002504, of the Official Records in the Office of the Recorder of Clark County, Nevada, describing

land thercin as:

All that cerlain real property situated m the County of Clark, State of Nevada,
described as follows: ,

Lat Seventy (70) in Block One (1) of Conquistador/Tompkins — Unit 2, as shown by
map thereof on file in Book 93 of Plats, Page 1, all in the Office of the County

Recorder of Clark County, Nevada, more commonly known as: 4641 Viareggio Court,
- Las Vegas, Nevada 88147,

Said ob]igations being in the amount of $2,361.35, as of January 11, 2012, plus assessments,
late eharges, interest, costs, attorney fees, and foes of the agent for the management body, that have
acerued since January 12, 2012, that the beneficial interest under such Notice of Delinquent
Assessment Lien and the obligations secured thereby are presently held by the undersigned; that a
breach of, and default in, the obligations for which such Notice of Delinquent Assessment Lien is

security has occurred in that payment has not been made in the above—éég%%%gmums and the

LEACH JOHHSON SCHG & GRUCHC
Recorded By, LEX Pga: 2

GLARK COUNTY RECORDER
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aceount has not been brought current; that by reason thereof, the present beneficiary under such Nolice
of Delinquent Assessment Lien has declared and does hereby declare all sums sccured thereby
immediately due and payable and has efected and does hereby elect to cause the property to be sold to
satisfy the obligations secured therebyy.

PURSUANT TO NEVADA REVISED STATUTES, a sale will be held if the obligations to
the lienholder and beneficiary are not completely satisfied and paid within ninety (90) days from the
date of recording of this Notice, on the real property described hereinabave.

DATED this 227 day of January, 2012.

SGRUCTIOW, IR, ESQ., as Authorized
ant  for Community Homeowners
Association T

STATE OF NEVADA )

) 55,
COUNTY OF CLARK )

KIRBY C. GRUCHOW, JR., ESQ., being first duly sworn, deposes and says:
That T am the Authorized Agent for Naples Community Homeowners Association in the

above-entitled matter; that I have read the foreguing, Notice of Drefanit and Election to Sell Real

Property to Satisfy Notice of Delinquent Assessment Eien, and know the contents thereof, and that

the same is true to the best of my knowledge, except as o those matters therein stated on information

and belicf, and as to those matters, I believe them be true. //
/}f .

Kl “GRUCHOW, TR, ESQ.

SUBSCRIBED and SWORN to before me -
thisd- ! ’ dﬂyof.fanuary,Z{]lZ_ P O . WL W P

~ . - CHRISTIE-ANM VERNONE
ﬁMéﬂ?ﬂ Ll \/F/}mﬂm

Matary Public State of Nevada
NOTARY PUBLIC, in and for said

P

Na. 11-6066-1
My Appt. Exp. May 18, 2015

v

n oo
iy

COUI‘lty 'dl'ld Stﬂtﬂ W‘V‘f?‘-‘?‘v?v“ﬂ"m STt Ul taue T el el A A
Notary Appointment Mo.: 11-5066-1
Notary Seal Expiration: May 18, 2015 AA000541
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2. Article Number

by (Fﬂease Print Clearly} 8. Date of Delivery

ekt

Py "

C. Sighalufonsai. s

Fanee Wi Thph J Agent
EARICIE Y UHER

3. Service Type CERTIFIED RMAIL™

DYes

4. Restiiciad Delivery? (Extra Fee)

1. Article Addressed to:

Mortgage Electronic Registration Systems,
inc.

P.0O. Box 2026

Flint, M1 48501-2026

X R fraad [} Addres:
B. Is dellvery address different from item 1?7 [ Yes
HYES, enter delivery address below: T INo

Reference Information

Naples/Guillory

Christie Vernon

PS Form 3811, January 2005

Domestic Return Receipt

- AA000542
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LEACH JOHNSC
SoNnG & GRUCHOW

719k 9008 9131 0387 484d

Kirby C. Gruchow, Jr., Esq. kgruchow@leachjohnson.com

2

anuary

»

VIA CERTIFIED MAIL, RETURN RECEIPT  VIA CERTIFIED MAIL, RETURN RECEIPT
REQUESTED — Article No.: 7196 9008 9111 REQUESTED — Article Ne.: 7196 9008 9111

0387 4934 AND U,S. MATE, 0387 4941 AND U.S. MATL,

Mortgage Electronic Registration Systems, Inc.  Mortgage Electronic Registration Systems, Inc.
P.O. Box 2026 _ 1901 East Voorhees Street, Suite C

Flint, Michigan 48501-2026 Danville, lllinois 61834

VIA CERTIFIED MATL, RETURN RECEIPT  VIA CERTIFIED MAIL, RETURN RECEIPT
REQUESTED — Article No.: 7196 9068 9111 REQUESTED — Article No.: 7196 9008 9111
0387 4958 AND 1,5, MATL 0387 4965 AND U.S. MATIL,

Morigage Electronic Registration Systems, Inc. Mortgage Electronic Registration Systéms, Inc.
c/o First Magnus Financial Corporation. c/o Clark County

603 North Wilmot Road Po Box 551220

Tucson, Arizona 85711 Las Vegas, Nevada 89155

THIS COMMUNICATION IS FROM A DEBT COLLECTOR
THIS IS AN ATTEMPT TO COLLECT A DEBT
ANY INFORMATION OBTAINED WILL BE USED FOR THAT PURPOSE

Re: 4641 Viaveggio Court, Las Vegas, Nevada 89147
APN: 163-19-311-015

To Whom It May Concern:

A NOTICE OF DEFAULT AND ELECTION TO SELL REAL PROPERTY TO
SATISFY NOTICE OF DELINQUENT ASSESSMENT LIEN was recorded by Naples
Community Homeowners Association with the Clark County Recorder’s Office on January 24,
2012, in Book No. 20120124, as Instrument No. 0000764 (the “Default”). An examination of
titte to said property shows you may have an interest in a Trustee’s Sale Proceedings.
Accordingly, a copy of the Default is provided to you herewith pursuant to NRS 116.31163.

KCGlev
Encl. AA000543




tnst # 201201240000764
Fees: $18.00
W/C Fee: $0.00
_ 01/24/2012 09:27:49 Al
When Recorded, Mail To: Receipt #: 1044083
Requestor: '

KIRBY C. GRUCHOW, JR., ESQ. LEACH JOHNSON SONG & GRUCH(
LEACH JOHNSON SONG & GRUCHOW

Recorded By: LEX Fgs:
§945 West Russell Road, Suite 330 DEQE:E CEHW AY gs: 2
Las Vegas, Nevada §9148

CLARK COUNTY RECORDER
APN No.: 163-19-311-015

WARNING! ,
IFYOU FAIL TO PAY THE AMOUNT SPECIFIED IN THIS
NOTICE, YOU COULD LOSE YOUR HOME, EVEN IF THE
AMOUNT IS IN DISPUTE!

NOTICE OF DEFAULT AND ELECTION TO SELL
REAL PROPERTY TO SATISFY NOTICE OF DELINQUENT ASSESSMENT LIEN

NOTICE IS HEREBRY GIVEN that Naples Community Homeowners Association is the
lienholder and beneficiary under a Notice of Delinquent Assessment Lien, executed by Kirby C.
Gruchow, Jr., Esq., as Authorized Apent for Naples Community Homeowners Associa.lion, to securs
certain obligations of Monigque Guillory, record owner of the Property, in favor of Naples Community
Homeowners Association, and Tecorded on August 18, 2011, in Book No. 20110818, as Instrument No,
0002904, of the Official Records in the Office of the Recorder of Clark County, Nevada, describing

land therein as;

All that certain real property situated in the County of Clark, State of Mevada,
described as follows: .

Lot Seventy (70) in Block One (1) of Conquistador/Tompkins — Unit 2, as shown by
map thereof on file in Book 93 of Plats, Page |, all in the Office of the County

Recorder of Clark County, Nevada, more commonly known as: 4641 Viareggio Court,
- Las Vegas, Nevada 89147,

Said obligalions being m the amount of $2,361.35, as of January 11, 2012, plus assessments,
late charges, interest, costs, atlotney fees, and fees of the agent for the management body, that have
accrued since January 12, 2012, that the beneficial interest under such Notice of Delinquent
Assessment Lien and the obligations secured thereby are presently held by the undersigned; that a
breach of, and default in, the obligations for which such Notice of Delinquent Assessment Lien is

securily has occurred in that payment has not been made in the above-2ARA4fhounts and the

Naples/Guillory0199



account has not been brought current; that by reason thereof, the present beneficiary under such Notice
of Delinquent Assessment Lien has declared and does hereby declare all sums secured thereby
immediately due and payable and has elected and does hereby elect to cause the property to be sold to
satisfy the obligations secured thereby.

PURSUANT TO NEVADA REVISED STATUTES, a sale will be held if the obligations to
the Henholder and beneficiary are not completely satisfied and paid within ninety (90) days from the
date of recording of this Notice, on the real property described hereinabove.

DATED this 227 day of January, 2012.

NARLES CO NITY HOMEOWNERS ASSOCIATION

Y C. GRUCHOW, JR., ESQ., as Authorized
ent  for Community Homeowners
Association

STATE OF NEVADA )
) S5,
COUNTY OF CLARK )

KIRBY C. GRUCHOW, JR., ESQ., being first duly sworn, deposes and says:
That I am the Authorized Agent for Naples Community Homeowners Association in the

above-entitled matter; that T have read the foregoing, Notice of Default and Election to Self Real

Property to Satisfy Notice of Delinguent Assessment Lien, and know the contents thereof, and that

the same is true to the best of my knowledge, except as to those matters therein stated on information

and belief, and as to those matters, [ believe them be true. //

mﬂ?ﬁ{}RUCHOWMSQ.

m CHRISTIE-ANN VERNON
) Motary Public State of Nevada

3 MHo. 11-5086-1
My Appi. Exp. May 18, 2015

SU'BSCR]?ED and SWORN to before me
this 2 day of January, 2012,

Ot 220 Negann—

NOTARY PUBLIC in and for said

T

PR A N

T

County and State e e S T T
Notary Appointment No.: 11-5066-1
Notary Seal Expiration: May 18, 2015 AA000545
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2. Arlicle Number

7Lk%h 0023 S13h 0347 49ul

D. Is delivery address different from item 17

3. Service Type CERTIFIED MAIL™ -

DY&S

4. Restricted Dalivery? (Extra Fee)

1. Article Addrassed to:

Mortgage Electronic Regisiraiion Systems,
Inc, )

1901 East Voorhees Street, Suite C
Danville, IL 61834

I'YES, enter delivery eddress below: INo

Reference [nformation
Naples/Guiillory

Christie Vernon

PS Form 3811, January 2005

Domestic Return Receipt

AA000546

Naples/Guillory0201



Kirby C. Gruchow, Ir., Esq

LEAcH Jouns  J

legruchow@leachjohnson.com

January 31, 2012

VIA CERTIFIED MAIL, RETURN RECEIPT
REQUESTED — Article No.: 7196 9008 9111
0387 4934 AND U.S. MAJILL

Mortgage Electronic Registration Systems, Inc.
P.O. Box 2026 :
Flint, Michigan 48501-2026

VIA CERTIFIED MAIL, RETURN RECEIPT
REQUESTED — Article No.: 7196 9008 9111
0387 4958 AND U.S. MATT,

Mortgage Electronic Registration Systems, Inc.
¢/o First Magnus Financial Corporation

603 North Wilmot Road

Tucson, Arizona 85711

VIA CERTIFIED MAIL, RETURN RECEIPT
REQUESTED — Article Ne.: 7196 9008 9111
0387 4941 AND U.S, MAIL

Mortgage Electronic Registration Systems, Inc.
1901 East Voorhees Street, Suite C
Danville, Illinois 61834

VIA CERTIFIED MAIL, RETURN RECEIPT
REQUESTED — Article No.: 7196 9008 9111
0387 4965 AND U.S. MATL,

Mortgage Electronic Registration Systems, Inc.
c/o Clark County

Po Box 551220

Las Vegas, Nevada 89155

THIS COMMUNICATION IS FROM A DEBT COLLECTOR
THIS IS AN ATTEMPT TO COLLECT A DEBT
ANY INFORMATION OBTAINED WILL BE USED FOR THAT PURPOSE

Re:
APN: 163-19-311-015

To Whom It May Concern:

4641 Viareggio Court, Las Vegas, Nevada 89147

A NOTICE OF DEFAULT AND ELECTION TO SELL REAL PROPERTY TO
SATISFY NOTICE OF DELINQUENT ASSESSMENT LIEN was recorded by Naples
Community Homeowners Association with the Clark County Recorder’s Office on January 24,
2012, in Book No. 20120124, as Instrument No. 0000764 (the “Default”). An examination of
title to said property shows you may have an interest in a Trustee’s Sale Proceedings.
Accordingly, a copy of the Default is provided to you herewith pursuant to NRS 116.31163.

KCGley
Fncl.




Inst#: 201201240000764
Fees: $10.00
RIC Fee: $0.00
01/24/2012 09:27:49 AM
When Recorded, Mail To: Receipt # 1044083

Reguesator:

KIRBY C. GRUCHO_W, JR., ESQ. LEACH JOHNSON SONG & GRUCH(
LEACH JOHNSON SONG & GRUCHOW

Recorded By: LEX :
8945 West Russell Road, Suite 330 DEBBIE Ch !:W A,: ge: 2
Las Vepas, Nevada 891438

CLARK COUNTY RECORDER
APN No.: 163-19-311-015

WARNING!
IFYOU FAIL TQ PAY THE AMOUNT SPECIFIED IN THIS
NOTICE, YOU COULD LOSE YOUR HOME, EVEN IF THE
AMOUNT IS IN DISPUTE!

NOTICE OF DPEFAULT AND ELECTION TO SELL
REAL PROPERTY TO SATISFY NOTICE OF DELINQUENT ASSESSMENT LIEN

NOTICE 1S HERERY GIVEN that Naples Community Homeowners Association is the
lienholder and beneficiary under a Notice of Delinquent Assessment Lien, cxecuted by Kirby €.
Gruchow, Jr., Esq., as Authorized Agent for Naples Community Homeowners Association, fo secure
certain obligations of Monique Guilloty, record owner of the Property, in favor of Naples Community
Homeowners Association, and recorded on August 18, 2011, in Book No. 20110818, as Insirument No,
0002904, of the Official Records in the Office of the Recorder of Clark County, Nevada, describing

land therein as:

All that certain teal property situated in the County of Clark, State of Nevada,
described as follows: :

Lot Seventy (70} in Block One (I} of Conquistador/Tompkins — Unit 2, as shown by
map thereof on file in Book 93 of Plats, Page 1, all in-the Office of the County

Recorder of Clark County, Nevada, more commonly known as: 4641 Viareggio Court,
* Las Vegas, Nevada 86147,

Said obligaﬁons being in the amount of $2,361.35, as of January 11, 2012, plus assessments,
late charges, interest, costs, attorney fees, and fees of the agent for the management body, that have
accrued since Japuary 12, 2012, that the beneficial interest under such Notice of Declinquent
Assessment Licn and the obligations secured thereby are presenﬂ)" held by the undersigned; that a
breach of, and default in, the obligations for which such Notice of Delinquent Assessment Lien is

sceurity has occurred in that payment has not been made in the above-SYSROP4Bounts and the

Naples/Guillory0203



account has not been brought current; that by reason thereof, the present beneficiary under such Nolice
of Delinquent Assessment Lien has declared and does hereby declare all sums secured thereby
immediately due and payable and has elected and does hereby elect to cause the property to be sold to
satisfy the obligations secured thereby. |

PURSUANT TO NEVADA REVISED STATUTES, a sale will be held if the obligations to
the lienholder and beneficiary are not completely satisfied and paid within minety (90) days from the
date of recording of this Notice, on the real property described hereinabove.

DATED this 287 day of January, 2012,

TERUCHOW, JR., ESQ., as Aunthorized
for Community Homeowners
Association T

STATE OF NEVADA )

) 88,
COUNTY OF CLARK )

KIRBY C. GRUCHOW, JR., ESQ., being first duly sworn, deposes and says:
That I am the Authorized Agent for Naples Community Homeowners Asgsociation in the

above-entitled matter; that I have read the foregoing, Notice of Default and Election {0 Sefi Real

Property to Satisfy Notice of Delinguent Assessment Eien, aid know the contents thereof, and that

the same is true to the best of my knowledge, except as to those matters therein stated on information

and belief, and as to those matlers, I believe them™g be true. //

KIRRP L, GRUCHOW, TR, ESQ.

SUBSCRI?ED angd SWORN to before me - -
fhlsgc?ﬂ day of January, 2012, o AL

\/ 3 T, CHRISTIE-ANN VERNON .
H2 Motory Public State of Nevada
—@ﬁ/@w{? /if/?/.rm P}’;‘W G OBWN; i“ 5066-1
NOTARY PUBLIC, in and for said IR " MyAppt Exp. May 18, 2015
County and State O A A U g

TETIETT

Notary Appointment No.: 11-5066-1
Notary Seal Expiration: May 18, 2015 AA000549

Naples/Guillory0204



uchow, Jr., Esq.
son Song & Gruchow
Russell Road

NV 89148

7396 9008 9111 0387 44k
RETIJRN RECEIPT REQUESTED

”Iillill!l}lllllll"ilEHE
Mortgage Electronic Registration Svstems,
Inc. '

€/o First Magnus Financial
603 North Wilmot Road #
Tucson, AZ 85711

e b assay

s
it e -
bl 3 R

AA000550
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ruchow, Ir., Esq.
1son song.& Grochow
Russell Road

NV 86148

ek pbe b s

fodeldidad e i

Mortgage Electronic Registration Systems, inc.
/o First Magnus Financia! Corporation

603 North Wilmot Road

Tucson, AZ 85711

AA000551
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LrAcH JOHNE 1
' HOW

7196 9008 91411 0387 H49k5

Kirby C. Gruchow, Jr., Esq. kgruchow(@leachjohnson.com
January 31, 2012

VIA CERTIFIED MAIL, RETURN RECEIPT  VIA CERTIFIED MAIL, RETURN RECEIPT
REQUESTED — Article No.: 7196 9008 9111 REQUESTED — Article No.: 7196 9008 9111

0387 4934 AND U.S. MAIL 0387 4941 AND U.S, MAIL

Mortgage Electronic Registration Systems, Inc. Mortgage Electronic Registration Systems, Inc.
P.O. Box 2026 1901 East Voorhees Street, Suite C

Flint, Michigan 48501-2026 Danville, lllinois 61834

VIA CERTIFIED MAIL, RETURN RECEIPT  VIA CERTIFIED MAIL, RETURN RECEIPT
REQUESTED — Article No.: 7196 9008 9111 REQUESTED — Article No.: 7196 9008 9111

387 4958 AND U.S. MAIL 0387 4965 ANND 1.8, MAIL

Mortgage Electronic Registration Systems, Inc. Mortgage Electronic Registration Systems, Inc.
¢/o First Magnus Financial Corporatton c/o Clark County

603 North Wilmot Road Po Box 551220

Tucson, Arizona 85711 7 Las Vegas, Nevada 89155

THIS COMMUNICATION IS FROM A DEBT COLLECTOR
THIS IS AN ATTEMPT TO COLLECT A DEBT
ANY INFORMATION OBTAINED WILL BE USED FOR THAT PURPOSE

Re: 4641 Viareggio Court, Las Vegas, Nevada 89147
APN: 163-19-311-015

To Whom It May Concern:

A NOTICE OF DEFAULT AND ELECTION TO SELL REAL PROPERTY TO
SATISFY NOTICE OF DELINQUENT ASSESSMENT LIEN was recorded by Naples
Community Homeowners Association with the Clark County Recorder’s Office on January 24,
2012, in Book No. 20120124, as Instrument No. 0000764 (the “Default®). An examination of
title to said property shows you may have an interest in a Trustee’s Sale Proceedings.
Accordingly, a copy of the Default is provided to you herewith pursuant to NRS 116.31163.

Sincerely,,

KirGruc_how, J;., Esq.

KCG:/ cv
Encl. AA000552




inet#: 201201 240000764
Fees: $18.00
N/C Fee: $0.00
017242012 09:27:49 Al
When Recorded, Mail To: Receipt #: 1044083

Requeater:

KIRBY C. GRUCHDW: JR., ESQ. LEACH JOHNSOHN SONG & GRUCH(

8945 West Russell Road, Suite 330
Las Vegas, Nevada 89148 DEBBIE CONWAY

- CLARK COUNTY RECORDER

APN No.: 163-19-311-015

WARNING!
IF YOU FAIL TO PAY THE AMOUNT SPECIFEED IN THIS
NOTICE, YOU COULD LOSE YOUR HOME, EVEN IF THE
AMOUNT IS IN DISPUTE!

NOTICE OF DEFAULT AND ELECTION TO SELL
REAL PROPERTY TO SATISFY NOTICE OF DELINQUENT ASSESSMENT LIEN

NOTICE 1S HEREBY GIVEN that Naples Community Homeowners Association is the
lienholder and beneficiary under a Notice of Delinquent Assessment Lien, %t;xecuted by Kirby C.
Gruchow, Jr., Esq., as Anthorized Agent for Naples Community Homeowners Association, fo secure
certain obligations of Mondque Guillory, record owner of the Property, in favor of Naples Community
Homeowners Association, and recorded on August 18, 2011, in Book No. 20110818, as Instruiment No,
0002904, of the Official Records in the Office of the Recorder of Clark County, Nevada, describing

land therein as:

All that certain real property situated in the County of Clark, State of Nevada,
described as follows: :

Lot Seventy (70) in Block One (1) of Conquistador/Tompkins — Unit 2, as shown by
map thereof on file in Book 93 of Plats, Page 1, all in the Office of the County

Recorder of Clark County, Nevada, more commonly known as: 4641 Viareggio Court,
Las Vegas, Nevada 89147,

Said ob}igﬂﬁons being in the amount of $2,361.35, as of January 11, 2012, plus assessments,
late charges, interest, costs, aftorney fees, and fees of the agent for the management body, that have
accrued since January 12, 2012, that the beneficial interest under such Notice of Delinguent
Assessment Lien and (he obligations secured thereby are presently held by the undersigned; that a
breach of, and default in, the obligations for which such Notice of Delinquent Assessment Lien is

secutity has occurred in that payment has not been made in the above 1O RDunts and the

Naples/Guillory0208



account has not been brought current; that by reason thereof, the present beneficiary under such Notice
of Delinquent Assessment Lien has declared and does hereby declare all sums sccured thereby
immediately due and payable and has elected and does hereby elect o cause the property to be sold to
satisfy the obligations secured thereby.

PURSUANT TO NEVADA REVISED STATUTES, a sale will be held if the obligations to
{he lienholder and beneficiary are not completely satisfied and paid within ninecty (90) days from the
date of recording of this Notice, on the real property desctibed hereinabove.

DATED this 287 day of January, 2012.

NARLES CO NITY HOMEOWNERS ASSOCIATION

3Y c?e&%c;;ow, JR., ESQ., as Authorized
ent  for Community Homeowners
Assaciation QK

STATE OF NEVADA )

3 5.
COUNTY OF CLARK )

KIRBY C. GRUCHOW, JR., ESQ., being first duly sworn, deposes and says:
That T am the Authorized Agent for Naples Community Homeowners Association in the

above-entitled matter; that 1 have read the foregoing, Notice of Default and Election to Sell Real

Property to Satisfy Notice of Delinquent Assessment Lien, and know the contents thereof, and that

the same is true to the best of my knowledge, except as to those matters therein stated on information

and belief, and as to those matters, 1 believe them

KI j “GRUCHOW, TR, ESQ.

SUBSCRIBED and SWORN to before me
this 2577 day of January, 2012. o i DA

~ . - o, CHRISTIE-ANN VERNON
Ciutes 2 Neair—

Motery Public State of Nevada
' No. 11-5066-1

NOTARY PUBLIC, in and for said 3

COUI‘JIY and State el o

., Y,
VI Y

My Appt. Exp. May 18, 2015
P T T W

Notary Appeintment No.: 11-5066-1
Notary Seal Expiration: May 18, 2015 AA000554
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2. Article Number

TR

FL0E 00E 1LY OFAT BERS

, ] Agent

3. Service Type CERTIFIED MAIL™

4. Restricted Delivery? (Extra Fee) [ Ies

1. Article Addressed fo:

Mortgage Elecironic Registration Systams,

inc.

c/o Clark County
P.O. Box 551220

Las Vegas, NV 80155

o : . @ Addres:
L D. s delivery addresg different from ftem 42—+ .+ [ 1Yes
Ii YES, enter dalivery address below: R

Reference Informatioms

Naples/Guillory

Christie Vernon

PS Form 3811, January 2005

Dormestic Refurn Receipt

AA000555

Naples/Guillory0210



AFFIDAVIT OF MAILING N JICE OF DEFAULT AND ELECTIO | 'O SELL REAL PROPERTY
TO SATISFY NOTICE OF DELINQUENT ASSESSMENT LIEN

DATE: January 31, 2012

PROPERTY ADDRESS: 4641 Viareggio Court, Las Vegas, Nevada 89031
APN:163-19-311-015

STATE OF NEVADA )

) SS.
COUNTY OF CLARK)

CHRISTIE-ANN VERNON, being first duly sworn, deposes and says:

Affiant is a citizen of the United States of America, and is, and at the time of the mailing herein
referred to, was of legal age, and not a party to the foreclosure proceedings referred to in a certain NOTICE
OF DEFAULT AND ELECTION TO SELL REAL PROPERTY TO SATISFY NOTICE OF DELINQUENT
ASSESSMENT LIEN, which was recorded in the Office of the County Recorder of Clark County, Nevada, on-
January 24, 2012, in Book No. 20120124, as Instrument No. 0000764 (the “Notice™). Affiant deposited in the
United States Mail, Certified Mail, Return Receipt Requested, and with postage prepaid, two (2) envelopes at
the cost of $5.75 per envelope for a total of $11.50, and Affiant also deposited in the United States Mail, first-
class postage prepaid, two (4) envelopes at the cost of $0.45, per envelope for a total of $0.90, with each

envelope containing a copy of the Notice with such recordation information as set forth above, addressed to:

Aurcra Loan Services LLC Aurora Loan Services LLC
2617 College Park c/o Assignment Prep
Scottsbluff, Nebraska 69361 P.0. Box 1706

Scottsbluff, Nebraska 69363-1706
FURTHER AFFIANT SAYETH NAUGHT

DATED this 31% day of January, 2012.

g P/( /i (/ ﬁw {(/V%”@V/K/ L r—

HRISTIE-ANN VERNON, an employee of Leach Johnson
Song & Gruchow

SUBSCRIBED and SWORN to before me
31 day ofJa 2012 . R
' WEIL.E'—‘; D FRE\!‘- NDET
; ; 8 Maricry Publie Sieta of Howmdn
0 TS IR

TARY P(JBI:T@ in and for sa F M. a‘: -10457-1 ,
County and State by appt. 35{%5201‘%

AA000556

Naples/Guillory0211



. LEACH JoHNs( -
L =t Soxnag & GrucHOW

n3a7 4are

Kirby C. Gruchow, Jr., Es kgruchow(@leachjohnson.com

January 31,2012
VIA CERTIFIED MAIL, RETURN RECEIPT VIA CERTIFIED MATL, RETURN RECEIPT
REQUESTED — Article No.: 7196 9008 9111 REQUESTED — Axticle No.: 7196 9608 9111
0387 4972 AND U.S. MATIL, 0387 4835 AND U.5. MATL
Aurora Loan Services LLC Aurora Loan Services LLC
2617 College Park c/o Assignment Prep
Scottsbluff, Nebraska 69361 P.O. Box 1706

Scotisbluff, Nebraska 69363-1706

THIS COMMUNICATION IS FROM A DEBT COLLECTOR
THIS IS AN ATTEMPT TO COLLECT ADEBYT
ANY INFORMATION OBTAINED WILL BE USED FOR THAT PURPOSE

Re: 4641 Viareggio Court, Las Vegas, Nevada 8%147
APN: 163-19-311-015

To Whom It May Concern:

A NOTICE OF DEFAULT AND ELECTION TO SELL REAL PROPERTY 1O
SATISFY NOTICE OF DELINQUENT ASSESSMENT LIEN was recorded by Naples
Community Homeowners Association with the Clark County Recorder’s Office on January 24,
2012, in Book No. 20120124, as Instrument No. 0000764 (the “Default”). An examination of
title to said property shows you may have an interest in a Trustee’s Sale Proceedings.
Accordingly, a copy of the Default is provided to you herewith pursuant to NRS 116.31163.

Sincerely,

Kirby@,¢ Gruchow, Jr., Esq.

KCGiev
Encl.

AA000557




inet# 201204240000764
Feea: $18.08

N/C Fee: $0.00

p4r2412012 09:27:49 ARj

When Recorded, Mail To: _ Receipt #: 1044083
Requestar:
KIRBY C. GRUCHOW, JR., ESQ. LEACH JOHNSON SONG & GRUCHC

LEACH JOHNSON SONG & GRUCHOW

R ded By: LEX Pga: 2
8945 West Russell Road, Suite 330 DEEB:E CBNW AY g°
Las Vegas, Nevada 89143

CLARK COUNTY RECORDER
APN No.: 163-19-311-615

WARNING!
IFYQOU FAIL TO PAY THE AMOUNT SPECIFEED IN THIS
NOTICE, YOU COULD LOSE YOUR HOME, EVEN I¥ THE
AMOUNT IS IN DISPUTE!

NOTICE OF BEFAULT AND ELECTION TO SELL
REAL PROPERTY TO SATISFY NOTICE OF DELINQUENT ASSESSMENT LIEN

NOTICE IS HEREBY GIVEN that Naples Community Homeowners Association is the
lienholder and beneficiary under a Notice of Delinquent Assessment Lien, executed by Kinby C.
Gruchow, Jr., Esq., as Authorized Agent for Naples Community Homeowners Association, to secure
certain obligations of Monique Guillory, record owner of the Property, in favor of Naples Community
Homeowners Association, and recorded on August 18,2011, in Book No. 20110818, as Instrutnent No.
0002904, of the Official Records in the Office of the Recorder of Clark County, Nevada, describing

land therein as:

All that certain real property situated in the County of Clark, State of Nevada,
described as follows: _

Lot Seventy (70) in Block One (1} of Conquistador/Tompkins — Unit 2, as shown by
map thereof on file in Book 93 of Plats, Page 1, all in the Office of the County

Recorder of Clark County, Nevada, more commonly known as: 4641 Viareggio Court,
* Las Vegas, Nevada 89147,

Said ob]igations being in the amount of $2,361.35, as of January 11, 2012, plus assessments,
late charges, interest, costs, attorney fees, and fees of the agent for the management body, that have
accrued since January 12, 2012, that the beneficial interest under such Notice of Delinquent
Assessment Lien and the obligations secured thercby are presently held by the undersigned; that a
breach of, and default in, the ohligations for which such Notice of Delinquent Assessment Lien is

security has occurred in that payment has not been made in the above-rfY@Rbahounts and the

Naples/Guillory0213



account has not been brought current; that by reason thereof, the present beneficiary under such Notice
of Delinquent Assessment Lien has declared and does hereby declare all sums secured thereby
immediately due and payable and has elected and does hereby elect to cause the property to be sold to
satisfy the obligations secured thereby.

PURSUANT TO NEVADA REVISED STATUTES, a sale will be held if the obligations to
the lienholder and heneficiary are not completely satisfied and paid within nincty (90) days from the
date of recording of this Notice, on the real property descnbed hereinabove.

DATED this 287 day of January, 2012.

NARLES CO TTY HOMEOWNERS ASSOCIATION

B
Y C.GRUCHOW, JR., ESQ., as Authorized
ent  for Community  Homeowners
Association

STATE OF NEVADA )

) 55,
COUNTY OF CLARK )

KIRBY C. GRUCHOW, JR., ES()., being first duly swom, deposes and says:
That | am the Authorized Agent for Naples Community Homeowners Association in the

above-entitled matter; that I have read the foregoing, Notice of Default and Electicn fo Sell Real

Property to Satisfy Notice of Delinguent Assessment Lien, and know the contents thereof, and that

the same is true to the best of my knowledge, except as to those matters therein stated on information

and belief, and as to those matters, [ believe thenis be true. //
i

K “GRUCHOW, TR, BSQ.

SUBSCRIBED and SWORN to before me :
this 2 day of January, 2012.  peesseescessns A AR A

=~ - - CHRISTIE-ANN VERNOD
At L. \/M%

Motary Public State of Nevada
NOTARY PUBLIC, in and for said

Mo. 11-6066-1
My Appt. Exp. May 18,2015

TTETETT e

County and State g T T
Notary Appointment No.: 11-5066-1
Notary Seal Expiration: May 18, 2015 AA000559

Naples/Guillory0214



2. Article Number -

7156 A0

A. Recelved by (Please Print Clearty)

B. Date of Delivery

C. Signature

O Agent
X i g [ ] Addres
D, Is delivery address different ftem fem 17 D Yas
IFYES, enter delivery address below: CINe

3, Servics Type CERTIFIED MAIL™

4. Restricted Delivery? (Extra Fee)

1. Article Addressed to:

Aurora Loan Services LLC
2617 College Park
Scottsbluff, NE 69361

Reference information

Naples/Guitlory

Christie Vernon

PS Form 3811, January 2005

Domestic Aeturn Recsipt

AA000560
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SONCLLZLaBECTOW

Kirby C. Gruchow, Ir., Esq. kgruchow(@leachjohnson.com

January 31,2012

VIA CERTIFIED MAIL, RETURN RECEIPT  VIA CERTIFIED MATIL, RETURN RECEIPT

REQUESTED — Article No.: 7196 9008 9111 REQUESTED — Article No.: 7196 9008 9111
0387 4972 AND U.S. MAIL 0387 4835 AND 1.5, MAIL

Aurora Loan Services LL.C Aurora Loan Services LI.C

2617 College Park c/o Assignment Prep

Scottsbluff, Nebraska 69361 P.O. Box 1706

Scottsbluff, Nebraska 69363-1706

THIS COMMUNICATION IS FROM A DEBT COLLECTOR
THIS IS AN ATTEMPT TO COLLECT A DEBT
ANY INFORMATION OBTAINED WILL BE USED FOR THAT PURPOSE

Re: 4641 Viareggio Court, Las Vegas, Nevada 83147
APN: 163-19-311-015

To Whom It May Concern:

A NOTICE OF DEFAULT AND ELECTION TO SELL REAL PROPERTY TO
SATISFY NOTICE OF DELINQUENT ASSESSMENT LIEN was recorded by Naples
Community Homeowners Association with the Clark County Recorder’s Office on January 24,
2012, in Book No. 20120124, as Instrument No. 0000764 (the “Default”). An examination of
title to said property shows you may have an interest in a Trustee’s Sale Proceedings.
Accordingly, a copy of the Default is provided to you herewith pursuant to NRS 116.31163.

Sincerely,

KCG/ev
Encl.

AA000561




inst #: 201201240000764

Feza: $18.00

N/G Fee: $0.00

01/24/2012 09:27:49 AM
When Recorded, Mail To: Receipt #: 1044083

Requestor:

KIRBY C. GRUCHOW, JR., ESQ. LEACH JOHNSON SONG & GRUGHC
LEACH JOHNSON SONG & GRUCHOW

Recorded By: LEX Pgs: 2
8945 West Russell Road, Suite 330 DE;BIEE BEMW Ay g°
Las Vegas, Nevada 89148

CLARK COUNTY RECORDER
APN No.: 163-19-311-015

WARNING! :
IFYOU FAIL TO PAY THE AMOUNT SPECIFIED TN TIHIS
NOTICE, YOU COULD LOSE YOUR HOME, EVEN IF THE
AMOUNT IS IN DISPUTE!

NOTICE OF BPEFAULT AND ELECTION TO SELL
REAL PROPERTY TO SATISFY NOTICE OF DELINQUENT ASSESSMENT LIEN

NOTICE 1S HEREBY GIVEN that Naples Community Homeowners Association is the
lienholder and beneficiary under a Notice of Delinquent Assessment Lien, executed by Kirby C.
Gruchow, Ir., Esq., as Authorized Agent for Naples Community Homeowners Association, to secure
certain obligations of Monique Guillory, record owner of the Property, in favor of Naples Community
Homeowners Association, and recorded on August 18,2011, in Book No. 20110818, as Instrument No.
0002904, of the Official Records in the Office of the Recorder of Clark County, Nevada, describing

land therein as:

All that certain real property situated in the County of Clark, State of Nevada,
described as foltows: ‘

Lot Seventy (70) in Block One (1} of Conquistador/Tompkins — Unit 2, as shown by
map thereof on file in Book 93 of Plats, Page 1, all in the Office of the County

Recorder of Clark County, Nevada, more commonly known as: 4641 Viareggio Court,
- Las Vegas, Nevada 89147,

Said ob]igations being in the amount of $2,361.35, as of January 11, 2012, plus assessments,
late charges, interest, costs, attorney fees, and fees of the agent for the management body, that have
accrued since January 12, 2012, that ihe beneficial interest under such Notice of Delinquent
Assessment Lien and the obligations secared thereby are presently held by the undersigned; that a
breach of, and default in, the obligations for which such Notice of Delinquent Assessment Lien is

security has occurred in that payment has not been made in the above-rAAGRAPARcunts and the

Naples/Guillory0217



account has not been brought current; that by reason thereof, the present beneficiary under such Notice
of Delinquent Assessment Lien has declared and does bereby declare all sums secured thereby
immediately due and payable and has elected and does hereby elect to cause the property to be sold to
satisty the obligations secured thereby.

PURSUANT TO NEVADA REVISED STATUTES, a sale will be held if the obligations to
the lienholder and beneficiary are not completely satisfied and paid within ninety (90) days from the
date of recording of this Notice, on the real property deseribed hercinabove.

DATED this 28 day of January, 2012.

NITY HOMEOWNERS ASSOCIATION

Y C.\GR%CBHOW, JR., ESQ., as Authorized
ent for Community Homeowners
Association

STATE OF NEVADA )
58.

)
COUNTY OF CLARX )

KIRBY C. GRUCHOW, JR., ESQ., being first duly sworn, deposes and says:
That I am the Authorized Agent for Naples Community Homecwners Association in the

above-entitled matter; that I have read the foregoing, Notice of Default and Election 0 Sell Real

Property to Satisfy Notice of Delinquent Assessment Liem, and know the contents thereof, and that

the same is true to the best of my knowledge, except as to those matters therein stated en information

and belief, and as to those matters, I believe the be true. //

RIRBAE, GRUCHOW, TR, ESQ.

SUBSCRIBED and SWORN to before me :
thisZth day of January, 2012. s AL e AT

’ - - CHRISTIE-ANN VERNOM
70 12700 e s

Motary Public Stete of Nevada
NOTARY PUBLIC, in and for said

Ha. 11-5066-1
My Appt. Exp. May 18, 2015

PP )

T

County and State AR e
Notary Appoiniment No.: 11-5066-1
Notary Seal Expiration: May 18, 2015 AA000563
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2. Aricle Number

735k S00E 934% OHET BAHS

A. Received by (Please Print Clearly) B. Date of Deivery

g
C. Sigrﬁa‘t'l'jlffef’ .

& ) b ) [} Agent
)4 [] Addres
D. Is delivery address different from item 17 [ es
M YES, enter delivery address beiow: e

3. Service Type CERTIFIED MAILT

4. Restricted Detivery? (Extra Fes) DYes

1. Article Addressed to:

Ayrora Loan Services LLC
¢/o Assignment Prep

P.O. Box 1706

Scottsbluif, NE 69361-1706

Reference Tuformation

Naples/Guiliory

Christie Vemon

PS Form 3811, January 2005 Domestic Return Aeceipt

AA000564
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EXHIBIT 5

EXHIBIT 5
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Branch :FLV,User :GL12 Comment:

©

APN: 163-19-311-015

NOTICE OF FORECT.OSURE SALE
UNDER NOTICE OF DELINOUENT
ASSESSMENT LIEN

Recording Requested by:

Pro Forma Lien & Foreclosure Services

KReturn to:

Pro Forma Lien & Foreclosure Services
P.O. Box 96807
Las Vepas, NV 89193

CLARK,NV Page 1 of 3
Document; LN SLE 2012.0730.1448

Station }d ;MOBO

Inet # 201207300001448
Fees: $19.00

N/C Fee: $0.00

077302012 01:26:24 P

Receipt #: 1251958

Fequeator:

HMATIONAL SEARCH SOLUMTIONS
Recorded By: SAC Pgs: 3
DEBBIE CONWAY

~ CLARK COUNTY RECORDER

AA000566

Printed on 4/25/2013 9:58:57 AM

Naples/Guillory0084 |



Branch :FLV User :GL12 Comment:

CLARK, NV

NOTICE OF FORECLOSURE SALE

UNDER NOTICE OF DELINQUENT ASSESSMENT LYEN

TS# 1079.005KCG APN: 163-19-311-015

WARNING! A SALE OF YOUR PROPERTY IS IMMINENT! UNLESS
YOU PAY THE AMOUNT SPECIFIED IN THIS NOTICE BEFORE THE
SALE DATE, YOU COULD LOSE YOUR HOME, EVEN IF THE
AMOUNT IS IN DISPUTE. YOU MUST ACT BEFORE THE SALE
DATE. IF YOU HAVE ANY QUESTIONS, PLEASE CALL PRO FORMA
LIEN & FORECLOSURE SERVICES AT 702-736-4237 OR KIRBY C.
GRUCHOW, JR., ESQ., THE ATTORNEY FOR THE ASSOCIATION,
AT 702-538-9074. IF YOU NEED ASSISTANCE, PLEASE CALL THE
FORECLOSURE SECTION OF THE OMBUDSMAN’S OFFICE,
NEVADA REAL ESTATE DIVISION, AT 1-877-829-9907
IMMEDIATELY.

YOU ARE IN DEFAULT UNDER A NOTICE OF DELINQUENT ASSESSMENT LIEN
RECORDED AUGUST 18, 2011 IN BOOK NO. 20110818, INSTRUMENT NO. 62904 OF
THE OFFICIAL RECORDS QF CLARK COUNTY, NEVADA. UNLESS YOU TAKE
ACTION TO PROTECT YOUR PROPERTY, IT MAY BE SOLD AT PUBLIC SALE. IF
YOUNEED AN EXPLANATION OF THE NATURE OF THE PROCEEDINGS AGAINST
YOU, YOU SHOULD CONTACT A LAWYER.

NOTICEIS HEREBY GIVEN that real property situated in Clark County, Nevada, known as
4641 Viareggio Ct., Las Vegas, Nevada, and described as: Lot 70 in Block I of
Cornquistaddrﬂ" ‘ompkins — Unit 2, as shown in Plat Book 93, Page 1 of the records of the County
Recorder of Clark County, Nevada, WILL BE SOLD at public auction at the front entrance to
the Nevada Legai News, 930 South Fourth Street, Las Vepas, Nevada, 89101 on October
18,2012 at 10:00 a.m. to the highest bidder for cash or cashier’s checks drawn on a savings
association, or savings bank authotized to do business in Nevada, in the amount of $3,647.16 as
of June 21, 2012, including the total amount of unpaid balance and reasonably estimated costs,
expenses and advances including the initial publication of this notice, plus any subsequent
Association Dues, fees charges, expenses, and advances, i any, of the Homeowners Association
and its Agent, under the terms of the Assessment Lien, *The amopunt due as stated hereinabove
dees not include unpaid violations tetaling 8350 as of June 1, 2012, which continue (o accrue,
and will be collected upon sale from any third-party bidder, The homeowner is entitied o cure
the account without paying the violations, although the vielations will coru‘mue o be aysessed,
and will remain as a debt against the property.

~ AA000567

Station Id :MOB0O

Page 2 of 3 Printed on 4/25/2013 9:58:57 AM

Document: LN SLE 2012.0730.1448%

“Naples/Guillory0085 -



Branch :FLV User :GL12 Comment:

CLARK,NV

. The sale wili be made without covenant or warranty express or implied, regarding title,
possession or encurmnbrance, against alf right, title and interest of the owner, without equity or
tight of redemption to satisfy the indebtedness secured by said Lien, with interest thereon, as
provided in the Declaration: of Covenants, Conditions and Restrictions, recorded March 7,
2000, in Book 20000307 as Instrament No. 0911 Official Records of Clark County, Nevada,
and any subseguent modifications, amendments or updates of the said Declaration of Covenants,
Conditions and Restrictions.

. The Notice of Default and Election to Sell Real Property to Satisfy Assessment Lien was
recorded on January 24, 2012, in Book No. 20120124, Instrament Mo, 00764 in the Official
Records of Clark Cowunty, Nevada., The purported owner(s): Monique Guillory

Dated:_£, /fzf/?t

NAPLES CO TY HOMEOWNERS ASSOCIATION
By

KERBY/C. GRUCHOW, JR., ESQ., Authorized Agent

For payoff or redempticn information calf: 702-736-4237 Ref: Naples/Guitlory
For sele information access www.priorityposting.com  TS# 1079.005KCG

AA000568

Station Id :-M0OBO

Page 3 of 3 Printed on 4/25/2013 9:58:58 AM

Document: LNA SLE 2012.0730.1443
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Inst #: 201207300001448
@ Fees: $19.00
N/C Fee: $0.00
07/30/2012 01:36:24 PM
Receipt #: 1251958
Requestor:
NATIONAL SEARCH SOLUTIONS
Recorded By: SAQ Pgs: 3

DEBBIE CONWAY
CLARK COUNTY RECORDER

AP N: 163-19-311-015

NOTICE OF FORECLOSURE SALE
UNDER NOTICE OF DELINQUENT
ASSESSMIENT LIEN

Recording Requested by:

Pro Forma Lien & Foreclosure Services

Return to:

Pro Forma Lien & Foreclosure Services
P.0. Box 96807
Las Vegas, NV 89193

AA000570
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NOTICE OF FORECLOSURK SALLK |
UNDER NOTICE OF DELINQUENT ASSESSMENT LIEN

TS# 1079.005KCG APN: 163-19-311-015

WARNING! A SALE OF YOURPROPERTY IS IMMINENT! UNLESS
YOUPAY THE AMOUNT SPECIFIED IN THIS NOTICE BEFORE THE
SALE DATE, YOU COULD LOSE YOUR HOME, EVEN IF THE
AMOUNT IS IN DISPUTE. YOU MUST ACT BEFORE THE SALE
DATE. IF YOUHAVE ANY QUESTIONS, PLEASE CALL PRO FORMA
LIEN & FORECLOSURE SERVICES AT 702-736-4237 OR KIRBY C.
GRUCHOW, JR., ESQ., THE ATTORNEY FOR THE ASSOCIATION,
AT 702-538-9074. IF YOU NEED ASSISTANCE, PLEASE CALL THE
FORECLOSURE SECTION OF THE OMBUDSMAN'S OFFICE,
NEVADA REAL ESTATE DIVISION, AT  1-877-829-9907
IMMEDIATELY.

YOU ARE IN DEFAULT UNDER ANOTICE OF DELINQUENT ASSESSMENT LIEN
RECORDED AUGUST 18, 2011 IN BOOK. NO. 20110818, INSTRUMENT NO. 02904 OF
THE OFFICIAL RECORDS OF CLARK COUNTY, NEVADA. UNLESS YOU TAKE
ACTION TO PROTECT YOUR PROPERTY, IT MAY BE SOLD AT PUBLIC SALE. IF
YOU NEED AN EXPLANATION OF THE NATURE OF THE PROCEEDINGS AGAINST
YOU, YOU SHOULD CONTACT A LAWYER.

NOTICE IS HEREBY GIVEN that real property situated in Clark County, Nevada, known as
4641 Viareggio Ct, Las Vegas, Nevada, and described as: Lot 70 in Block 1 of
Conquistador/Tompkins — Unit 2, as shown in Plat Book 93, Page 1 of the records of the County
Recorder of Clark County, Nevada, WILL BE SOLD at public auction at the front entrance to
the Nevada Legal News, 930 South Fourth Street, Las Vegas, Nevada, 89101 on QOctober
18, 2012 at 10:00 am. to the highest bidder for cash or cashier’s checks drawn on a savings
association, ot savings bank authorized to do business in Nevada, in the amount of $3,647.16 as
of June 21, 2012, including the total amount of unpaid balance and reasonably estimated costs,
expenses and advances including the initial publication of this notice, plus any subsequent
Association Dues, fees charges, expenses, and advances, if any, of the Homeowners Association
and its Agent, under the terms ofthe Assessment Lien. *The amount due as stated hereinabove
does not include unpaid violations totaling $350 as of June 1, 2012, whick continue to accrue,
and will be collected upou sale from any third-party bidder. The homeowner is entitled io cure
the account without paying the violations, although the violations will continue to be assessed,
and will remeain as a debt against the property,

AA000571
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The sale will be made without covenant or warranty express or implied, regarding title,
possession or encumbrance, against all right, title and interest of the owner, without equity or
right of redemption to satisfy the indebtedness secured by said Lien, with interest thereon, as
provided in the Declaration of Covenants, Conditions and Restrictions, recorded March 7,
2000, in Book 20000307 as Instrument No. 0911 Official Records of Clark County, Nevada,
and any subsequent modifications, amendments or updates of the said Declaration of Covenants,
Conditions and Restrictions. "

The Notice of Default and Election to Sell Real Property to Satisfy Assessment Lien was
recorded on January 24, 2012, in Book No. 20120124, Instrument No. 00764 in the Official
Records of Clark County, Nevada. The purported owner(s): Monique Guillory

Dated: é/z’f/{t

NAPLES CO ITY HOMEOWNERS ASSOCIATION
By

KIRB\Y/C GRUCHOW, JR., ESQ., Authorized Agent

For payoff or redemption information calk; 702-736-4237 Ref: Napies/Guillory
For sale information access www._priorityposting.comn TS8# 1079.005KCG

AA000572
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STATE OF NEVADA )
COUNTY OF CLARK )

Dorothy C. Lappin, being first duly sworn, deposes and says:

AFFIDAVIT OF MAILING

NOTICE OF SALE

That Affiant is a citizen of the United States of America, and is, and at the time of

mailing herein referred to, was of legal age, and not a party to the foreclosure proceedings
referred to in a certain NOTICE OF SALE, setting forth a sale date of _ /g - /AF-/2

deposited in the United States mail, Certified mail, Return receipt Requested, and with postage
prepaid, _Lenvelopes at $4.55 and Affiant also deposited in the United States mail, and with
postage prepaid, 7 envelopes at $.45, each containing a copy of such Notice with such .
recording date shown thereon, addressed to: .

Monique Guillory
4641 Viareggio Ct.
Las Vegas, NV §9147

Monique Guillory
7605 Cruz Bay Ct.
Las Vegas, NV §9128

M.ERS.
P.0O. Box 2026
Flint, MI 48501

M.ERS.
1901 E. Voorhees St., Suite C
Danville, IL. 68134

M.E.R.S.

¢/o Clark County
P.O. Box 551220
Las Végas, Nv 85155

Aurora Loan Services LLC
2617 College Park
Seottsbluff, NE 69361

Aurora Loan Services LLC
B.C. Box 1706
Scottsbiuff, NE 69363

Dorothyﬁl. Lap\iaiﬁ

SUBSCRIBED and SWORN to me

mwgmd¢#_mu

ok Sutganay o

NOIAR§PU§U

STATE OF NEVAD,
. Qnﬂntj( oF Clark A

DONKA GAFFANEY-8AKER

HOTARVPUBLIC ¥

ARt e de (910573
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PRO FORMA SERVICES
P.O. Box 96807,
¥ Las Vegas, NV 89193-6607

9171923%20001000065713

: . : 533
{ Monigue Guillory ; . . - ggo
! 4641 Viareggio Ct. | Do = £83
N o
{ tas Vegas, NV 89147 ! < =2 n8s
| : g <2 =8>
i . s Pl on:"m
: 3 o 2 s 5
: E""g G g =
: Za S o 2]
<o B s @ i
4 s =12 ;
;. ges
B~
~
) 0
; =
¥ \ -
! -
\n =
. ; L
._’!:q; ! w
: o
i}, 8]
- o
Eﬁ o
13- . o
i
y [l
ity
5 2
A
(2 ; O
: - . o
Y ' o
' ur
i : ~1 k
: : [
1 i w
P E*"
| i
1 sbee

i iy
[o5] T f?r .

%E!E}iig?iﬁ@ﬂiii%?

. Sk
w1 Ta Y

= Sabm v
e @:ﬁﬁ?n:‘;fi—a : ZEo0no UN
Loz  E s BT ; am iTTEO@
boom w2 Ty ma ﬁ "?i\
! il gy L S ™
. s Qm;m S L% oy
o N om @ oS (N 3
e dn i’: o ﬁ e .gf?
Po= tf; mo 3 il | Y
= = 12 AA000574 D
: - P td @] E = k1
fous k. o1 LD R E
T . 1 o, ’-&"E%
. ok == %T@m @:ﬁz 3
IR 2w af|
" a4 B
ON oSS b

Naples/Guillory0143



gy

PRO FORMA LIEN & FORECLOSURE SERVICES

State of Nevada Collection Agency License No CA10015
PO Box 96807, Las Vegas, NV 891936807

Tek (702) T36-4237 ~ fax (702) 736-4739

July 24,2012

Monique Guillory

4641 Viareggio Ct.

Las Vegas; NV 89147

Monique Guillory
7605 Cruz Bay Ct.
Las Vegas, NV 89128

Original via certified mail
Copy vid regular US mail

_ Pi‘op‘erty at: 4641 Viareggio Ct., Las Vegas, NV 89147

APN: 163-19-311-015
THIS COMMUNICATION IS FROM A DEBT COLLECTOR
~ THIS IS AN ATTEMPT TO COLLECT A DEBT AND ANY
INFORMATION OBTAINED WILL BE USED FOR THAT PURPOSE

Public records disclose that you have an mtercst in the property being foreclosed. A copy

| of the NOTICE OF FORECLOSURE SALE UNDER NOTICE OF DELINQUENT

ASSESSMENT LIEN is enclosed for your mforrnatlon

~ NOTICE REQUIRED BY 15 UL S C. Scctlon 1601 As Amended ThlS notice is requrred by the

provisions of the Fair Debt Collection Practices Act and does not imply that we are atternpting to

B ‘recover debts from anyone who has discharped the debt under the Bankruptcy laws of thc United

States.

- If'this sale is postponed for any redson it is your responsibility to detersiine the actual sale

date and tine of any postponed sale, and you may do this by personally appearing at the tine

and place set for the original sale date or postponed sale date.. You may also call our office to-
" determine postponed dates; however, to be certain you should personally appear at each

scheduled sale date,

AA000575
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PRC FORMA SERVICES
P.0. Box 96807,
Las Vegas, NV 891938807

Monique Guiillory
7605 Cruz Bay Ct.
Las Vegas, NV 89128

19239200010000657320
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PRO FORMA LIEN & FORECLOSURE SERVICES

State of Nevada Collection Agency License No CA10015

P.0. Box 96807, Las Vegas, NV 891036307 Tel: (702) 736-4237« fax (702 736-4235

July-24, 2012

_ Monique Guillory

4641 Viareggio Ct.

Las Vegas, NV 89147

Monique Guillory
7605 Cruz Bay Ct.

‘Las Vegas, NV 89128

Original via certified mail

Copy vig regular US iﬁm‘l

Property at: 4641 Vlaregglo Ct., Las Vegas, NV 89147

. APN: 163-19-311-015

THIS CONIMUNICATION IS FROM A DEBT COLLECTOR
THIS TS AN ATTEMPT TO COLLECT A DEBT AND ANY
INFORMATION OBTAINED WILL BE USED FOR THAT PURPOSE.

Public records disclose that you have an interest in the property being foreclosed. A copy

" of the NOTICE OF FORECLOSURE SALE UNDER NOTICE OF DELINQUENT

ASSESSMENT LIEN is enclosed for your information.

- NOTICE REQUIRED BY 15 U.S.C. Section 1601 As Amended: ThlS notice is required by the 7
- provisions of the Fair Debt Collection Practices Act and does not imply that we are attempting to

- recover debts from anyone who has discharged the debt under the Bankruptcy laws of the United -
. Statcs .

If this sale is postporied for any reason it is yaur'fesponszbtltgf to deterniine the actual sale

date and tinie of any postponed sale, arid you may do this by personally appearing at the time

- and place set for the original sale date or postponed sale date. You may also call our office fo

" determine postponed dates; however, to be certdin you should personally appear at each

scheduled sale date.

AA000577
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PRO FORMA SERVICES
-P.Q. Box 96807,
Las Vegas, NV 89193-G507

MERS
P.0O. Box 2026
Flint, M1 48501

9171923920001000065737

AA000578
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PRO FORMA LIEN & FORECLOSURE SERVICES

State of Nevada Collection Agency License No CA10015

PO Box 36807, Las Vegas, NV $9T93-6807 el {03y 7364237~ Tax (702) 136-4239

July 24, 2012

M.E.R.S.
P.O. Bex 2026
Flint, MI 43501

M.E.R.S.
- 1901 E. Voorhees St,, Suite C
 Danville, IL, 68134

¢fo Clark County
- P.0. Box 551220
Las Vegas, Nv 89155

Orizih‘dl via certified mail
Copy via regulair US mail

- Property at: 4641 Viareggio Ct., Las Vegas, NV 89147
APN: 163-19-311-015 |

THIS COMMUNICATION IS FROM A DEBT COLLECTOR
THIS IS AN ATTEMPT TO COLLECT A DEBT AND ANY
INFORMATION OBTAINED WILL BE USED FOR THAT PURPOSE

e ‘Public records disclose that you have an interest in the property being foreclosed. A copy
- -of the NOTICE OF FORECLOSURE SALE UNDER NOTICE OF DELINQUENT

- ASSESSMENT LIEN is enclosed for your information.

 NOTICE REQUIRED BY 15 U.S.C. Section 1601, As Amended: This notice is required by the .
- provisions of the Fair Debt Collection Practices Act and does not imply that we are attempting to
recover debts from anyone who has discharged the debt under the Bankruptcy laws of the United
~ States. '

If this sale is postponed for any reason it is your responsibility to determine the actual sale
 date and time of any postponed sale, and you may do this by personally appearing af the time
- and place set for the original sale date or postponed sale date; You may also call our office to -
determtine postponed dates; iowever, to be certain you should personally appear at each
scheduled sale date. ”

AA000579
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UDED D1Z0alurc I Pagel orl

UNITED STATES
POSTAL SERVICE .

Date’Produced: 07/30/2012

LAPRIN INC

] i m wa 65 vered ' 43 m.: 123
: 48502 The soarmed |mage of the recipient mformatlon Is-provided below:

oot a1 i ‘I -"ﬂh ;iie*c, fiet ﬂ (i *:-'J-

you fequire additichal
fice or Postal Service: representative.

Sincerely,

United States Postal Senvice

hown below is: not validated or-eridorsad by the Hnited
or custotrier tse.

CustomerReference Number: 3116101 34354969

AA000580

http://server/eQuest/ShipmentProcessing/ShipPODPrint. ASP?podfile=..// Temp//91719239... 9/10/2012
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| TP . . . . .
PRO FORMA SERVICES ) S
P.C. Box 56807,
Las Vegas, NV 69193-6807 m
91

71923920001000065744

'MERS
1901 E. Vodrhees St. Suite C
Danville, IL 61834

AA000581
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PRO FORMA LIEN & FORECLOSURE SERVICES
State of Nevada Collection Agency License No CA10015
P.O. Box 96807 Las Vegas, NV 89 T3-6807 Tel: (702) 136-4237 < fax {702) 736-423%

July 24, 2012

M.ERS.
P.O. Box 2026
“Flint, MI 48501

M.E.R.S.
1901 E. Veorhees St., Suite C
- Danville, IL 68134

“MIE.R.S.

- ¢/o Clark County
'P.0O. Box 551220
Las Vegas, Nv 89155

" Qriginal via certified mail
Copy via regular US mail

Property at: 4641 Viareggio Ct., Las Vegas, NV 89147
‘ AAPN 163- 19—311 015

THIS COMMUNICATION IS FROM A DEBT COLLECTOR
THIS IS AN ATTEMPT TO COLLECT A DEBT AND ANY
TNFORMATION OBTAINED WILL BE USED FOR THAT PURPOSE

Public records disclose that you have an interest ini the property being foreclosed. A copy

-~ of the NOTICE OF FORECLOSURE SALE UNDER NOTICE OF DELINQUENT

- ASSESSMENT LIEN is enclosed for your information.

NOTICE REQUIRED BY 15 U.S.C; Section 1601, As Amended: i"his notice is required by the
- provisions of the Fair Debt Collection Practices Act and does not imply that we are atterhpting to
-recover debts from anyone who has discharged the debt under the Bankruptcy laws of the United

- States.

l_'f this sale is postponed for.any reason it is your responsibility to determine the actual sale
date and time of any postponed sale, and you may do this by personally appearing at the time
- and place set for the original sale date or postponed sale date. You may also call our office to
determine postponed dates; however, to be certain you should persornally appear af each

scheduled sale date.

AA000582
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= UNITED STATES
| POSTAL SERVICE.

Date Praduced:-07/30/2¢12

LAPPIN ING:

Signature.of Reciplent:

Addressiof Reciplent!

oF seletting: th

ostal Setvice-for youir mailing needs. 'If you feduire adt:lminal
: _._,.please contact

jur-local postoffice or Postal-Service representative.

Sincerely,

United StatesPostaliService'

‘srice Hiumber showi bslowsis not valldated or erdorsed by the United
- It 15 solely for Customier use.

CustbmerReference Numbers 3116101 34354969

AA000583

http://server/eQuest/ShipmentProcessing/ShipPODPrint. ASP?podfile=..// Temp//91719239... 9/10/2012
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PRO.FORMA SERVICES
P.0. Box 96307,
Las Vegas, NV B2193-6807

MERS
c/o Clark County
P. 0. Box 551220
Las Vegas, NV 89155

1l

A

1923920001000065751

AA000584
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PRO FORMA LIEN & FORECLOSURE SERVICES

State of Nevada Collection Ageney License No CA10015
F.0. Box ‘9'6807, Las Vegas, NV 89193-6807 Tel: (702)736-4237 - ta.‘x {702) 736-4239

July 24,2012

‘ML.E.R.S.
P.O. Box 2026
Flint, MI 48501

M.E.R.S.
19¢1 E. Voorhees St,, Suite C
Danville, I, 68134

‘M.E.R.S.
¢fo Clark County
P.O. Box 55122¢ il
Las Vegas, Nv 85155

" Original via certified mail

Copy via regular US mail

- Property at: 4641 Viareggio Ct., Las Vegas, NV 83147
APN: 163-19-311-015

“THIS COMMUNICATION IS FROM A DEBT COLLECTOR
THIS IS AN ATTEMPT TO COLLECT ADEBT AND ANY
INFORMATION OBTAINED WILL BE USED FOR THAT PURPOSE

- Public records disclose that you have an interest in the property being foreclosed. A copy
of the NOTICE OF FORECLOSURE SALE UNDER NOTICE OF DELINQUENT
ASSESSMENT LIEN is enclosed for your information.

'NOTICE REQUIRED BY 15 U.S.C. Section 1601, As Amended: This notice is required by ttie
provisions of the Fair Debt Collection Practices Act and does not imply that we are attempting to
recover debts from anyone who has discharged the debt under the Bankruptcy laws of the United
States.

If this sale is postponed for any reason it is your responsibility to determine the actual sale
date and time of any postponed sale, and you may do this by personally appearing af the time
and place set for the original sale date or postponed sale date. You may also call our office to
determine postponed dates; however, to be certain you should personally appear at each
scheduled sale date.

AA000585
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English

Customer Service

EUSPSLOM

Quick Tools

Track & Confirm

A~ avvaran ww s nsazaaraas

USPS Mobile

Ship a Package Send Mait

You entered: 9171923920001000065751

Status: Delivered

Your itern was dedivered at 7:35 am on July 25, 2612 in LAS VEGAS, NV 83106,
Addittonal informaticn fer this item is stored in files offline.

You may request that the additional information be retriaved from the archives, and
lhat we send you an e-mail when this retrieval is compiete, Requests to retrieve
additional information are generzlly processed momentarily.

| would like to receive notification on this reguest

Find Another item

What's your iabel (or receipt) number?

LEGAL

Privacy Policy »

Terms of Usa »

FQIA >

ho FEAR Act EEC Data»

OTHER USP5S SITES

Busihess Custormer Gateway »
Postat inspeciors »

inspecter Genswmai »

Fostai Explorer »

Copyright® 2012 USPS. Al Rights Reserved.

https://tools.usps.com/go/TrackConfirmAction_input?origTrackNum=9171923920001000...

ON USP5.COM

Gevernment Services
Buy Stamps & Shap +
Print a Label with Postage »
Cuglomer Servce 5

Site Index»

Mansage Your Maif

ON ABOUTUSPS.COM
About USPS Home 3
Mewsroom »

Mail Service Updales
Forms & Fublications >
Carsers

Ldaps 1 wuL L

Register | Sign In

Search UBPS.com or Track Packages

Shop

AA000586

Business Solytions

10/2/2012
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PRO FORMA SERVICES '
* P.O. Box 96807, )
Las Vegas, NV 891935807

" Aurora Loan Services LLC
2617 College Park
Scottsbluff, NE 69361

farg {

917192392000100

AA000587
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PRO FORMA LIEN & FORECLOSURE SERVICES
) State of Nevada Collection Agency License No CAL10015
PO Box 96807, Las Vagas, NV ESTI36807 Tel (702) 736-3237  Tax (702) 136-3230

. July.24, 2012

'Aurora' Loan Services LLC
2617 College Park
Scottsbluff, NE 69361

.Aurora Loar Services LLC
- P.0.Box 1766

" :Scottsbluff, NE 69363

brigintf? vig certified mail
- Copy via regudar US mail

~_- Property at: 4641 Viareggio Ct., Las Vegas, NV 89147
. APN: 163-19-311-015

 THIS COMMUNICATION IS FROM A DEBT COLLECTOR
THIS IS AN ATTEMPT TO COLLECT A DEBT AND ANY
- INFORMATION OBTAINED WILL BE USED FOR THAT PURPOSE

Public records disclose that you have an interest in the property being foreclosed. A copy
- of the NOTICE OF FORECLOSURE SALE UNDER NOTICE OF DELINQUENT
: AS SESSMENT LIEN is enclosed for your information.

| NOTICE REQUIRED BY 15 U.S.C. Section 1601, As Amended: This notice is required by the
- -ptovisions of the Fair Debt Collection Practices Act and does not imply that we are attempting to
. recover debts from anyone who has discharged the debt under the Bankruptcy laws of the United
' Statcs. -

If this sale is postponed for any reason it is your responsibility fo deterniine the actual sale
" date and time of any postponed sale, and you may do this by personally appearing at the time
and place set for the original sale date or postponed sale date. You may also call our office to

- determine postponed dates; however, to be certain you should personally appeas at each
" scheduled sale date.

AA000588
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ragc 1 ul 1l

Englisk Customer Service USPS Wobile Register I Sign In

ﬁugpsﬁii@fv;é Search USPS com or Track Packages

Quick Tools Ship a Fackage Send Mail Meanage Yaur Mail Shop Business Sclutions

Track & Confirm

You entered: 9171923920001000065768

Status: Electronic Shipping Info Received

The U.S, Postal Service was electronically notified by the shipper on July 24, 22 to
expect your package for mailing. This does not indicate receipt by the USPS or the
actual mailing date. Dellvery status information will be provided if { when available, No
further infermation is available for this item. Additicnal information for this item is
stored in files oftline.

You may request that the additional information be retrieved from the archives, and
that we send you an e-mail when this retrieval s complete. Requests {o retrieve
additionat information are generally processed momentarily,

{would fike to receive nolification on this requast

Find Anocther Kem

What's your label (o receipt) number?

LEGAL ON USPS.COM ON ABOUT.USPS.COM
Privacy Policy » Governatent Senvicss » About USRS Horme s
Tarms of Use Bily Stamps & Shop » Kewsroom »

FQlA s Frinl a Labal with Postags Mail Service Updetas »
No FEAR Azt EEQ Data » Customer Service » Forms & Publfications

Sits index » Caresrs »
OTHER USPS BITES

Businass Custener Gateway »
Fostal nspectors »

Inspacior Gengra: >

Postai Explorer )

Copyright® 2012 USPS. Ali Righis Resarved.

AA000589

hitps://tools.usps.com/go/TrackConfirmAction input?orig TrackNum=9171923920001000... 10/2/2012
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. i |
PRO FORMA SERVICES )
P.0, Box 96807, )
Las Vegas, NV 89193-6807 o |

9171923%20001000065775

Aurora Loah Services LLC
P. 0. Box 1706
Scottsbiuff, NE 69363

AA000590
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PRO FORMA LIEN & FORECLOSURE SERVICES
State of Nevada Collection Agency License No CA10015 '
0. Box J6507, Tes Vegas, NV 591936307 Tek: (702) 7363237 = fax (J02) 736-4239

 July 24,2012

Aurora Lean Services LLC
-2617 College Park
" Scottsbluff, NE 69361

Aurora Loan Services LLL.C
P.G.Box 1766
‘Scottsbluff, NE 69363

. Original via certified mail

. Cony via regidar US mail

~ Property at: 4641 Viareggio Ct., Las Vegas, NV 89147
~ APN: 163-19-311-015 _

THIS COMMUNICATION IS FROM A DEBT COLLECTOR
* THIES IS AN ATTEMPT TO COLLECT A DEBT AND ANY -
INFORMATION OBTAINED WILL BE USED FOR THAT PURPOSE

~ . Public records disclose that you have an interest in the property being foreclosed. A copy -
of the NOTICE OF FORECLOSURE SALE UNDER NOTICE OF DELINQUENT

 ASSESSMENT LIEN is enclosed for your information.

. NOTICE REQUIRED BY 15 U.S.C. Section 1601, As Amended: This notice is requited by the

) ‘provisions of the Fair Debt Collection Practices Act and does not-imply that we are attempting to

‘récover debts from anyone who has dlscharged the debt under the Bankruptcy laws of the United
States.

_ff'thls sale is poktponed for any reasor it is your responsibility to determine the actual sale
-date and time of any postponed sale, and you may do this by personally appearing at the time
- and place set for the original sale date or postponed sale date. Yon may also call our office to

. deterniiie postponed dates; however, to be certain you shiould personal[y appear at each

scheduled sale date.,

AA000591
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1&5\/1\}11

English Customer Service USPS Mobile Register { Sign In

@USPS é‘j—"@&;}@' Search USPS.com or Track Packages

Quick Tools 3hip a Package Send Maf Menage Yaur Kait Shop Business Solutions

Track & Confirm

You entered: 8171923920001000085775

Status: Depart USPS Sort Facility

Your item departed our NORTH PLATTE, NE 69101 sort facility on July 27, 2012.
Additional information for this item is stored in Files offline.

Youmay request that the additional information be retrieved from the archives, and
that we send you an e-mail when this retrieval is complete. Requests to retrieve
additional informatlon are generalty processed momentarity.

| would like to receive notification on this request

Find Another ltem : i
What's your label {or receipt) number?

LEGAL OMN USPS.COM ON ABROUT.USPS.COM
Privacy Pollay » Govemmant Servives ) About USPSE Home X
Terms of Usa 3 Buy Stamps & Shap » Newsroem : E
FOlA > Print a Labef with Postage » Mall Service Lipdatos »
No FEAR Act EEQ Dawi > Customer Service » Forms & Publcations »

Site ndex Careers »
OTHER USPS SITES

Business Customer Gateway »

Postal Inspaciors »

frispector Genami @

Peslat Explores -

Copyright® 2012 USPS. Al Righls Reserved.

AA000592

https://tools.usps.com/go/TrackConfirmAction_input?origTrackNum=9171923920001000... 10/2/2012 _
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NOTICE OF FORECLOSURE SALE
UNDER NOTICE OF DELINQUENT ASSESSMENT LIEN

TS# 1079.005KCG APN: 163-19-311-015

WARNING! A SALE OF YOUR PROPERTY IS IMMINENT! UNLESS
YOU PAY THE AMOUNT SPECIFIED IN THIS NOTICE BEFORE THE
SALE DATE, YOU COULD LOSE YOUR HOME, EVEN IF THE
 AMOUNT IS IN DISPUTE. YOU MUST ACT BEFORE THE SALE
DATE. IF YOU HAVE ANY QUESTIONS, PLEASE CALL PRO FORMA
LIEN & FORECLOSURE SERVICES AT 702-736-4237 OR KIRBY C.
' GRUCHOW, JR., ESQ., THE ATTORNEY FOR THE ASSOCIATION,
AT 702-538-9074. IF YOU NEED ASSISTANCE, PLEASE CALL THE
FORECLOSURE. SECTION OF THE OMBUDSMAN’S OFFICE,
‘NEVADA REAL ESTATE DIVISION, AT  1-877-829-9907
~ IMMEDIATELY.

. YOU AREIN DEFAULT UNDER A NOTICE OF DELINQUENT ASSESSMENT LIEN
RECORDED AUGUST 18,2011 IN BOOK NO. 20110818, INSTRUMENT NO. 02904 OF
- THE OFFICIAL RECORDS OF CLARK COUNTY, NEVADA. UNLESS YOU TAKE
- . ACTION TO PROTECT YOUR PROPERTY, IT MAY BE SOLD AT PUBLIC SALE. IF

. YOUNEED AN EXPLANATION OF THENATURE OF THE PROCEEDINGS AGAINST

~ YOU, YOU SHOULD CONTACT A LAWYER.

. NOTICE IS HEREBY GIVEN that real property situated in Clark County, Nevada, known as
4641 Viareggio Ct, Las Vegas, Nevada, and described as: Lot 70 in Block 1 of
Conquistador/Tompkins — Unit 2, as shown in Plat Book 93, Page 1 of the records of the County
Recorder of Clark County, Nevada, WILL BE SOLD at public auction at the front entrance to
~ 'the Nevada Legal News, 930-South Fourth Street, Las Vegas, Nevada, 89101 on Qctober
18,2012 at 10:00 a.m. to the highest bidder for cash or cashier’s checks drawn on a savings
association, or savings bank authorized to do business in Nevada, in the amount of $3,647.16 as
“of Jume 21, 2012, including the total amount of unpaid balance and reasonably estimated costs,
" expenses and advances including the initial publication of this notice, plus any subsequent
. Association Dues, fees charges, expenses, and advances, if any, of the Homeowners Association
-and its Agent, under the terms of the Assessment Lien. *The aniount due as stated hereinabove
does not include unpaid violations totaling $350 as of June 1, 2012, which continue to accrite,
' and will be collected upon sale from any third-party bidder. The homeowner is entitled to cure
the account without paying the violations, although the violations will continue to be assessed,
and will remain as a debt against the property.

AA000593
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The sale will be made without covenant or warranty express or implied, regarding title,
possession or encumbrance, against all right, title and interest of the owner, without equity or
- right of redemption to satisfy the indebtedness secured by said Lien, with interest thereon, as
provided in the Declaration of Covenants, Conditions and Restrictions, recorded March 7,
2000, in Book 20000307 as Instrument No. 0911 Official Records of Clark County, Nevada,
and any subsequent modifications, amendments or updates of the said Declaration of Covenants,
Conditions and Restrictions. '

The Notice of Default and Election to Sell Real Property to Satisfy Assessment Lien was '
recorded on January 24,2012, in Book No. 20120124, Instrument No. 00764 in the Official
Records of Clark County, Nevada. The purported owner(s): Monique Guillory

Dated: é/zf%ft

NAPLES CO TY HOMEOWNERS ASSOCIATION
By :

KJRB\Vﬁ GRUCHOW, JR., ESQ., Authorized Agent

“For payoff or redemption information call: 702-736-4237 Ref Naples/Gﬁi]lory
For sale information access www.priorityposting.com TS# 1079.005KCG

AA000594
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Priority Posting & Publishing e
Order # P984264
TS # 1079.005KCG

AFFIDAVIT OF SERVICE

State of Nevada }
County of Clark)

1, Ryan Kronbetter, state:

That at all times herein I have been a citizen of the United States, over 18 years of age, and am not a party to, or interested
in, the proceeding in which this affidavit is made.

I served Monique Guillory with a copy of the Notice of Sale, on 9/13/2012 at approximately 4:33 PM, by:

Attempting to personally serve the person(s) residing at the property, however no one answered the door. I thereafter
posted a copy of the Notice of Sale on the property in the manner prescribed pursuant to NRS 107.087, in a conspicuous
place on the property, upon information and belief, at least 15 days before the date of sale, which is located at:

4641 Viareggio Court
Las Vegas NV 89147

I declare under penalty of perjury under the law of the State of Nevada that the foregoing is true and correct.

Dated 9/13/2012 Nevada Legal Support Services LLC
e " .’l’ 4‘&

Ryan Kronbetter, 2520342

930 S. 4th Street, Suite 200
Las Vegas, NV 89101
(702) 382-2747
NV License #1711
NLN ID# 412664 58
COUNTY OF SERVICE: CLARK
SERVER: Ryan Kronbetter
AA000596
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Priority Posting & Publishing
Order # P384264
TS # 1079.005KCG

AFFIDAVIT OF POSTING NOTICE OF TRUSTEE'S SALE

State of Nevada )
County of Clark)

I, Jessica Pruett, state:

That at all times herein I have been a citizen of the United States, over 18 years of age, and am not a party to, or
interested in, the proceeding in which this affidavit is made.

On 9/13/2012, T posted a copy of the Notice of Trustee's Sale pursuant to NRS 107.080, concerning Trustee Sale
1079.005K.CG, in a public place in the county where the property is situated, to wit:

NEVADA LEGAL NEWS, 930 S FOURTH ST, LAS VEGAS
CLARK COUNTY COURTHOUSE, 200 LEWIS ST, LAS VEGAS
CLARK COUNTY BUILDING, 309 S THIRD ST, LAS VEGAS

The purported owner and address of the property contained in the Notice of Trustee's Sale being;

Monique Guillory, 4641 Viareggio Court, Las Vegas NV 89147.

I declare under penalty of perjury under the law of the State of Nevada that the foregoing is true and correct.
Dated 9/13/2012 Nevada Legal Support Services LLC

Jessica Pruett
930 8. 4th Street, Suite 200

Las Vegas, NV 89101
(702) 382-2747
NV License #1711
NLN I 412664 58
COUNTY OF SERVICE: CLARK
SERVER;: Jessica Prueft
PRO FORMA
AAO000597
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Photos taken by: Ryan Kronbetter ~County: CLARK 36 Vegas Legal Support Services, Inc.

Photo Date: 9/13/2012  Time: 4:33 PM NLN ID# 412664 Page 1 of | 930 8. 4th Street, Suite 200
Primary Borrower: Menique Guillory Las Vega 89101
Property Address: 4641 Viarcggio Court, Las Vegas NV 89147 WPM- 47 Lic. 988 & 988A

Priority Posting & Publishing  Order # P984264 TS#1079.005KCG
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-') el
%
AFFP
P984264

STATE OF NEVADA} Ss
COUNTY OF CLARK}

I, Rosalie Qualls state:

That | am Assistant Operations Manager of the Nevada
Legal News, a daily newspaper of general circulation,
printed and published in Las Vegas, Clark County,
Nevada; that the publication, a copy of which is attached
hereto, was published in the said newspaper on the
following dates: :
Sep 20, 2012

Sep 27, 2012

Oct 04, 2012

That said newspaper was regularly issued and circulated
on those dates. | declare under penalty of perjury that the
foregoing is true and correct.

DATED: Oct 04, 2012

Rosali@l{;}/

04106278 00333943

PRIORITY POSTING & PUBLISHING-2012
17501 IRVINE ELVD. SUITE 1
TUSTIN, CA 92780

NOTICE OF FORECLOSURE SALE UNDER NOTICE OF DELINQUENT
ASSESSMENT LIEN TS# 1079.005KCG APN: 163-19-311-015 WARNING! A SALE
OF YOUR PROPERTY IS IMMINENT! UNLESS YOU PAY THE AMOUNT
SPECIFIED IN THIS NOTICE BEFORE THE SALE DATE, YOU COULD LOSE
YOUR HOME, EVEN IF THE AMCUNT IS IN DISPUTE. YOU MUST ACT BEFORE
THE SALE DATE. {F YOU HAVE ANY QUESTIONS, PLEASE CALL FRO FORMA
LIEN & FORECLOSURE SERVICES AT 702-736-4237 OR KIRBY C. GRUCHOW,
JR., ESQ., THE ATTORNEY FOR THE ASSCCIATION, AT 702-538-9074. IF YOU
NEED ASSISTANCE, PLEASE CALL THE FORECLOSURE SECTION OF THE
CMBUDSMAN'S OFFICE, NEVADA REAL ESTATE DIVISION, AT 1-877-829-9907
IMMEDIATELY. YOU ARE IN DEFAULT UNDER A NOTICE OF DELINGQUENT
ASSESSMENT LIEN RECORDED AUGUST 18, 2011 IN BOOK NO. 20110818,
INSTRUMENT NO. 02904 OF THE OFFICIAL RECORDS OF CLARK COUNTY,
NEVADA. UNLESS YOU TAKE ACTION TO PROTECT YOUR PROPERTY, IT
MAYBE SOLD AT PUBLIC SALE. IF YCU NEED AN EXPLANATICN OF THE
NATURE OF THE PROCEEDINGS AGAINST YOU, YOU SHOULD CONTACT A
LAWYER. NOTICE IS HEREBY GIVEN that real property situated in Clark County,
MNevada, known as 4641 Viareggio Ct., Las Vegas, Nevada, and described as: Lot
70 in Block 1 of Conquistador/Tompkins - Unit 2, as shown in Plat Book 93, Page 1
of the records of the County Recorder of Clark County, Nevada, WiLL BE SOLD at
public auction at the front entrance to The Nevada Legal News located at 930 So.
Fourth St., Las Vegas, NV 89101 on 10/18/2012 at 10:00 a.m. to the highest bidder
for cash or cashier's checks drawn on a savings association or savings bank -
authorized to do business in Nevada, in the amount of $3,647.16 as of June 21,
2012, including the total amount of unpaid batance and reasonably estimated costs,
expenses and advances at the time of initial publication of this notice, plus any
subsequent quarterly Association Dues, fees charges, expenses, and advances, if
any, of the Homeowners Association and its Agent, under the terms of the
Assessment Lien. *The amount due as stated hereinabove does not include unpaid

* violations totaling $350 as of June 1, 2012, which continue to accrue, and wili be

collected upon sale from any third-party bidder. The homeowner is entitled to cure
the account without paying the violations, although the violations will continue to be
assessed, and will remain as a debt against the property. The sale will be made
without covenant or wamranty express or implied, regarding title, possession or
encumbrance, against all right, titte and interest of the owner, without equity or right
of redemption to satisfy the indebtedness secured by said Lien, with interest
thereon, as provided in the Declaration of Covenants, Conditions and Restrictions,
recorded March 7, 2000, in Book 20000307 as Instrument No. 0911 Official Records
of Clark Counly, Nevada, and any subsequent modifications, amendments or
updates of the said Declaration of Covenants, Conditions and Restrictions. The
Notice of Default and Election to Sell Real Property to Satisfy Assessment Lien was
recorded on 1/24/2012, in Book No. 20120124, Instrument No. 00764 in the Official
Recards of Clark County, Nevada. The purported oviner(s): Monique Guillory. Dated:
6/29/2012 NAPLES COMMUNITY HOMEOWNERS ASSOCIATION By KIRBY C.
GRUCHOW, JR., ESQ., Authorized Agent For payoff or redemption information call:
702-736-4237 Ref. Naples/Guillory For information access www.priorityposting.com
TSH 1079.005KCG P984264 9/20, 9/27, 10/04/2012

AA000600
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SATICOY BAY LLC SERIES 4641 VIAREGGIO CT vs. NATIONSTAR MORTGAGE,
LLC, et al.
Eighth Judicial District Court Case No.: A-13-689240-C

DECLARATION OF CUSTODIAN OF RECORDS

The undersigned, declares under penalty of perjury and pursuant to NRS 52.260 and
53.045 (“Declaration”) that the following is true and correct:

1. That I, Kirby C. Gruchow, Jr., Esq., with the law firm LJIS&G Ltd., am a
shareholder of LIS&G Ltd., counsel for Naples Community Homeowners Association and
custodian of the records attached to this Declaration.

2. That LIS&G Ltd. was requested to provide documents in the matter of Saticoy

Bay LLC Series 4641 Viareggio Ct vs. Nationstar Mortgage, LLC, et al., Case No.: A-13-

689240-C, more specifically documents relevant to the property located at 4641 Viareggio Court,
Las Vegas, Nevada 89147. See the attached documents [Bates Stamped Naples/Guillory0001
through Naples/Guillory0286]. If a requested document is not attached, then either (a) I was
unable to locate it following a good faith effort to locate and obtain such document; (b) the
attorney or person seeking the document agreed that it need not be provided as part of this
response; or (c) the document(s) are attorney/client and/or work-product privileged and are not
being produced herewith. See Privilege Log [Bates Stamped Naples/Guillory0287].

3. That the documents may contain personal identifying information which is
protected by law or other information which is protected by law or NRCP 26. If so, then the
recipient is obligated to protect this information from unauthorized disclosure. See Redaction
Log [Bates Stamped Naples/Guillory0288 through Naples/Guillory0289].

4. That said documents were generated, made or received by personnel employed by
LJS&G Ltd., and that said documents were generated, made or received during the course of the

regularly conducted business activities of LIS&G Ltd.
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ELECTRONICALLY SERVED
10/08/2015 03:03:09 PM

RSPN

WRIGHT, FINLAY & ZAK, LLP

Dana Jonathon Nitz, Esq.

Nevada Bar NO. 0050

7785 W. Sahara Ave., Suite 200

Las Vegas, NV, 89117

(702) 475-7978; Fax: (702) 946-1345

dnitz@wrightlegal.net

Attorneys for Defendant/Counterclaimant, NATIONSTAR MORTGAGE, LLC

DISTRICT COURT
CLARK COUNTY, NEVADA
SATICOY BAY LLC SERIES 4641 Case NO. : A-13-689240-C
VIAREGGIO CT, Dept. NO. : V
Plaintiff,
VS, DEFENDANT NATIONSTAR
MORTGAGE, LLC'S ANSWERS TO

NATIONSTAR MORTGAGE, LLC; PLAINTIFE’S FIRST SET OF

COOPER CASTLE LAW I'IRM, LLP; and INTERROGATORIES
MONIQUE GUILLORY,

Defendants.

NATIONSTAR MORTGAGE, LLC,
Counterclaimant,

V5.

SATICOY BAY LLLC SERIES 4641
VIAREGGIO CT; NAPLES COMMUNITY
FIOMEOWNERS ASSOCIATION; LEACH
JOHNSON SONG & GRUCHOW; DOES |
through X; and ROE CORPORATIONS I
through X, inclusive,

Counter-Defendants.

COMES NOW Defendant, Nationstar Mortgage LLC (hereinafter “Nationstar”) by and
through its attorney of record, Dana Jonathon Nitz, Esq., of the law office of Wright, Finlay &

Zak LLP, and herein, pursuant to NRCP 33, identifies and produces the following responses to

Plaintiff’s Interrogatories.
AA000605
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PRELIMINARY STATEMENT AND GENERAL OBJECTIONS

Defendant’s responses herein to Plaintiff’s First Set of Interrogatories (the “Responses™)
are subject to the following general objections (the “General Objections™). The General
Objections may be specifically refeired to in the Responses for the purpose of clarity, The failure
to specifically incorporate a General Objection, however, should not be construed as a waiver of
the (General Objections.

1. Nothing herein shall be construed as an admission or waiver by Defendant of; (a)
its rights respecting admissibility, competency, relevance, privilege, materiality, and authenticity
of any information provided in the Responses, any documents identified therein, or the subject
matter thereof; (b) its objection due to vagueness, ambiguity, or undue burden; and {c) its rights
to object to the use of any information provided in the Responses, any document identified
therein, or the subject matter contained in the Responses during a subsequent proceeding,

including the trial of this or any other action,

2. The Responses are made solely for the purposes of, and m relation to, this
litigation.
3. Defendant objects to the Interrogatories to the extent they seek documents and

information protected by the attorney-client privilege and/or seek the work product of counsel.
4. Defendant has not completed: (a) its investigation of facts, witnesses, or
documents relating to this case, (b) discovery in this action, (c) its analysis of available data, and
(d) its preparations for trial. Thus, although a good faith effort has been made to supply pertinent
information where the same has been requested, it is not possible in some instance for
unqualified Responses to be made to the Discovery Requests. Further, the Responses are
necessarily made without prejudice to Defendant’s right to produce evidence of subsequently
discovered fact, witnesses, or documents, as well as any new theories or contentions that
Defendant may adopt. The Responses are further given without prejudice to Defendant’s right to
provide information concerning facts, witnesses, or documents omitted by the Responses as a
result of oversight, inadvertence, good faith error, or mistake. Defendant has responded to the

Interrogatories based on information that is presently available to it and to the best of its
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knowledge to date. The Responses may include hearsay and other forms of evidence that may be
neither reliable nor admissible,
Without waiving its General Objections, Defendants responds to the Interrogatories as

follows:

INTERROGATORY NO. 1:

State the name, address, and phone number for each person who you intend to call as a

witness in the trial in this case.

ANSWER TO INTERROGATORY NO. I:

At this time, no determination has been made regarding witnesses to testify at trial. This
decision will be based upon the witnesses called by Plaintiff and other parties to litigation, as
well as the testimony given at trial. It is expected the witnesses would be among those listed in
the Joint Case Conference Report and all Supplements.

INTERROGATORY NO. 2:

For each person identified by you in interrogatory number 1, please give a brief

description of the testimony you anticipate each witness will give at the trial in this case.

ANSWER TO INTERROGATORY NO. 2:

See Answer to Interrogatory NO. 1. At this time, no determination has been made
regarding witnesses to testify at trial. This decision will be based upon the witnesses called by
Plaintiff and other parties to litigation, as well as the testimony given at trial. See Joint Case
Conference Report and all Supplements for a brief description of their expected testimony.

INTERROGATORY NO. 3:

State the name, address, and phone number, and the area of expertise for each expert you

have consulted regarding this case.

ANSWER TO INTERROGATORY NO. 3:

Objection: NRCP 26(b) provides only for the disclosure of expert witnesses who are
expected to testify at trial, not for the disclosure of consultants. However, without waiving said
objection, no decision has been made regarding expert witnesses at this time. Investigation and

discovery are continuing. This Response will be supplemented when additional information is
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learned.

INTERROGATORY NO. 4:

State the name, address, and phone number, and arsa of expertise for each expert you

have retained as a witness to testify in the trial in this case.

ANSWER TO INTERROGATORY NO. 4:

Al this time, no determination has been made as to which expert witnesses will be called
to testify at trial. This decision will be based upon the witnesses and expert witnesses called by
Plaintiff and other parties to this action, as well as the testimony given at trial. Investigation and
discovery are continuing. This Response will be supplemented when additional information is

learned.

INTERROGATORY NO. 5:

For each expert witness identified by you in interrogatory number 4, please give a brief
description of the testimony you anticipate that each expert witness will give at the trial in this

Case,

ANSWER TO INTERROGATORY NO. 5:

Please see Responses to Interrogatories Nos. 4 and 3.

INTERROGATORY NO. 6:

Identify each document or other exhibit you intend to introduce in evidence in the trial of

this case.

ANSWER TO INTERROGATORY NO. 6:

At this time, no determination has been made regarding documents to be used at trial.
This decision will be based upon the documents introduced by Plaintiff and other parties to
litigation, as well as the testimony given at trial. See Joint Case Conference Report and all

Supplements,

INTERROGATORY NO. 7:

Please state the amount of damages you will be seeking at trial.

ANSWER TO INTERROGATORY NO. 7:

Defendant has suffered general and special damages in an amount not presently known.

AA000608
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Defendant is also seeking recovery of all payments made including in the form of taxes,
insurance premiums and homeowners association dues since the foreclosure sale purportedly
occurring on August 22, 2013, as described in the Foreclosure Deed recorded as Book and
Instrument Number 20130906-0000930 on September 6, 2013 (“HOA Sale™). If it is determined
that the Deed of Trust executed by Guillory and recorded as Book and Instrument Number
20070125-0003583 on January 25, 2007 (“Deed of Trust™) has been extinguished by the HOA
Sale, Defendant has suffered special damages in the amount equal to the fair market value of the
Property or the unpaid balance of the Guillory loan secured by the Deed of Trust, plus interest, at
the time of the HOA Sale, whichever is greater, in an amount not presently known. Defendant is
also seeking attorney’s fees and costs incurred in pursuit of the litigation in this case. Plamntiff is
referred to the “Collection History Profile” at WFZ001-032 and the “Detail Transaction History”
at WFZ211-220. As these amounts become known, Defendant will supplement this response
prior to trial.

INTERROGATORY NO. 8:

Please explain the basis for each item of damages you will be seeking at trial.

ANSWER TO INTERROGATORY NO. 8:

Subject to the General Objections stated herein, this Interrogatory is further objected to
on the grounds it seeks information protected by the attorney-client privilege and work product
doctrine. Without waiving stated objections, see NRS 116.3116(8). See also terms of the Deed
of Trust. Also, refer to the Factual Allegations contained in Defendant’s Counterclaim.

INTERROGATORY NO. 9:

Please explain what efforts, if any, you have made to mitigate your damages in this case.

ANSWER TO INTERROGATORY NO. 9:

Subject to the General Objections stated herein, this Interrogatory is further objected to
on the grounds it calls for a legal conclusion; without waiving said objections, Defendant is
defending the instant action on Plaintiff’s claims and prosecuting its Counterclaims against the
HOA, among others. Defendant was proceeding with non-judicial foreclosure of the subject

Deed of Trust in accordance with Nevada Revised Statutes Chapter 107 prior to Plaintiff’s

AA000609

Page 5 of 17




Lt~ = T O | e & N A

] 2 2 2 b~ ) -2 ra 2> [— [— [y — [a—y — - — —_— f—
o0 =] Ly LA 4= L 2 _— = (i) oo -1 ) Lh I L ~J —

institution of the instant action. Investigation and discovery are continuing. This Response will
be supplemented when additional information 1s leamed.

INTERROGATORY NO. 10:

To the extent you answered any of the Requests for Admission served upon you
contemporaneously herewith, anything other than an unqualified “Admit,” then for each and
every answer, set forth the specific basis or grounds for your answer, whether you are aware of
any information, facts, writings or evidence whatsoever relating to this litigation that either
supports or contradicts your answer, and the identity of all persons who have any knowledge of
information which either supports or contradictions each of your answers which are not an

unqualified admission.

ANSWER TO INTERROGATORY NO. 10:

Subject to the General Objections stated herein, and without waiving said objections, for
each Request for Admission where an objection is asserted, please refer to those objections. For
each Request for Admission where a denial 1s given:

a. Request for Admission #4: Nothing in Defendant’s record indicates that Defendant

received a copy of the notice of default.

b. Request for Admission #6: Defendant, after making reasonable inquiry, and on
information known or readily available to it, is unable to admit or deny because of
insufficient available information,

¢. Request for Admission #7: The Deed of Trust required the borrower to pay “ali taxes,
assessments, charges, fines, and impositions attributable to the Property which
[could] attain priority over this Security Instrument, leasehold payments or ground
rents on the Property, if any, and Community Association Dues, Fees, and
Assessments, if any,” and further “to promptly discharge any lien which has priority
over this Security Instrument.” Upon information and belief, Defendant was advised
by the borrower that she was making payments.

d. Request for Admission #8: Defendant, after making reasonable inquiry, and on

information known or readily available to it, is unable to admit or deny because of
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insufficient available information. Investigation and discovery are continuing and
should any additional information be obtained, Defendant will supplement this
response.

Request for Admission #9: Defendant, after making reasonable inquiry, and on
information known or readily available to it, is unable to admit or deny because of
insufficient available information. However, investigation and discovery are
continuing and should any additional information be obtained, Defendant will
supplement this response.

Request for Admission #11: Nothing in Defendant’s record indicates that Defendant
was aware that Borrowers had not paid the HOA dues before it obtained an interest in
the Property.

Request for Admission #12: See Objections to Request for Admissions #12.

h. Request for Admission #13: See Objections to Request for Admissions #13.

k.

Request for Admission #14: Because the Guillory loan and Deed of Trust are owned
by the Federal Home Loan Mortgage Corporation (“Freddie Mac”) and the Federal
Housing Finance Agency (“FHFA™) did not consent to the HOA Sale, the Deed of
Trust remains a valid, enforceable first priority lien on the Property as 12 U.S.C. §
4617(j)(3) preempts any state law that would otherwise provide for the
extinguishment of the Deed of Trust as a result of the HOA Sale.

Request for Admission #15: Defendant, after making reasonable inquiry, and on
information known or readily available to it, is unable to admit or deny because of
insufficient available information.

Request for Admission #16: Nothing in Defendant’s records indicates such a policy
or practice, However, investigation and discovery are continuing and should any

additional information be obtained, Defendant will supplement this response.

INTERROGATORY NO. 11

Identify the facts, information and evidence of which you are aware that supports each

and every affirmative defense claimed in your answer.
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ANSWER TO INTERROGATORY NO. 11:

Defendant objects to this Interrogatory on the ground that to the extent that it asks for any
investigative work performed at the request of defense counsel or anyone working for defense
counsel on behalf of Defendant, it attempts to invade the Attorney Work Product privilege. See
N.R.C.P. 26(b)(3), i.e., “the court shall protect against disclosure of the mental impressions,
conclusions, opinions, or legal theories of an attorney or other representative of a party
concerning the litigation.” Defendant further objects to this Interrogatory on the ground that it is
overly broad, vague and ambiguous; however, without waiving said objection, many of
Defendant’s affirmative defenses set forth legal theories raised by the allegations of the
Complaint and all applicable statutes. Because the Guillory loan and Deed of Trust are owned
by the Freddie Mac and the FHFA did not consent to the HOA Sale, the Deed of Trust remains a
valid, enforceable first priority lien on the Property as 12 U.S.C. § 4617(3)}(3) preempts any state
law that would otherwise provide for the extinguishment of the Deed of Trust as a result of the
HOA Sale. In addition, the foreclosure sale of the alleged lien of Naples Community
Homeowners Association (the “HOA™) by which Plaintiff took its interest was commercially
unreasonable based on the sales price, when compared to the outstanding balance of Defendant’s
Note and Deed of Trust and the fair market value of the Property. Also, please refer to
Defendant’s first priority Deed of Trust, which was signed by Monique Guillory, and recorded
on January 23, 2007, which encumbers the Property and secures a promissory note. See also all
documents identified in the Joint Case Conference Report and all Supplements thereto.

INTERROGATORY NO. 12:

Identify the facts, information and evidence of which you are aware that supports or
contradicts your assertion that you were not properly noticed of the Association foreclosure sale.

ANSWER TO INTERROGATORY NO. 12:

Subject to the General Objections stated herein, Defendant has no record of receiving the
required notices. Investigation and discovery are continuing. This response will be

supplemented as more information becomes available.
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INTERROGATORY NO. 13: Identify all communications between you and the Association

and/or the Association’s agents regarding the Property.

ANSWER TO INTERROGATORY NO. 13:

Subject to the General Objections stated herein, on August 30, 2012, records of
Nationstar indicate, “Rec d correspondence from Pro Forma Lien & Foreclosure Services with
notice of FL.C sale under notice of DLQ Assessment Lien. Tax Sale set for 10/18/12.”.
Investigation and discovery are continuing. This response will be supplemented as more
information becomes available.

INTERROGATORY NO. 14: Identify any pooling and servicing agreement and/or servicing

guidelines applicable to your security interest in the Property, including any pooling and

servicing agreements for prior servicers.

ANSWER TO INTERROGATORY NO. 14:

Subject to the General Objections stated herein, this Interrogatory is further objected to
on the grounds it seeks confidential and private information regarding individuals and/or entities
who are not a party to this action, the disclosure of which would violate those mdividuals' or
entities' constitutionally protected right to privacy, and it seeks information that is protected by
privilege, including but not limited to the attorney-client privilege, the attorney work-product
dactrine, and/or confidential, proprietary, trade secret, financial or commercially sensitive

information,

INTERROGATORY NO. 15: Identify all communications between you and the current and

any prior servicer of your loan regarding any association lien on the property.

ANSWER TO INTERROGATORY NO. 15:

Subject to the General Objections stated herein, this Interrogatory is further objected to
on the grounds it seeks confidential and private information regarding individuals and/or entities
who are not a party to this action, the disclosure of which would viclate those individuals' or
entities’ constitutionally protected right to privacy, and it seeks information that is protected by
privilege, including but not limited to the attorney-client privilege, the attorney work-product

doctrine, and/or confidential, proprietary, trade secret, financial or commercially sensitive
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information, and the information sought is not relevant to the subject matter of this litigation, nor
is it reasonably calculated to lead to the discovery of admissible evidence. However, without
waiving these objections, none are known. Investigation and discovery are continuing, This
response will be supplemented as more information becomes available.

INTERROGATORY NQO. 16: Please provide a list of each and every monetary payment sent to

the Association or its agents relating to an Association lien on the Property. For each payment,
please include the date of payment, amount of payment, the name and address of the
person/entity to whom the payment was sent, the method and manner the payment was sent, the
name of the person who sent the payment, and whether the payment was accepted or rejected.

ANSWER TO INTERROGATORY NO. 16:

Subject to the General Objections stated herein, none are known. Investigation and
discovery are continuing., This response will be supplemented as more information becomes

available,

INTERROGATORY NO. 17: Identify any steps you tock to ensure the Association received

the assessments owed in relation to the Property.
ANSWER TO INTERROGATORY NO. 17:

Subject to the General Objections stated herein, the Deed of Trust required the borrower
to pay “all taxes, assessments, charges, fines, and impositions attributable to the Property which
[could] attain priority over this Security Instrument, leasehold payments or ground rents on the
Property, if any, and Community Association Dues, Fees, and Assessments, if any,” and further
“to promptly discharge any lien which has priority over this Security Instrument.” The borrower
also advised Defendant that she was making payments. Investigation and discovery are
continuing. This response will be supplemented as more information becomes available.
INTERROGATORY NO. 18: Describe any action you or your predecessors in interest took
relating to the Association lien, if any, after receiving foreclosure notices, inclading, but not

limited to, notice of delinquent assessment lien, notice of default, and notice of sale.
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ANSWER TO INTERROGATORY NO. 18:

Subject to the General Objections stated herein, after a diligent search, none are known.
Investigation and discovery are continuing, This response will be supplemented as more

information becomes available,

INTERROGATORY NO. 19: Identify all facts, information, and evidence of which you are

aware that contradicts Plaintiff’s assertion that it was a bona fide purchaser for value at the

Asgociation foreclosure sale.

ANSWER TO INTERROGATORY NO. 19:

Subject to the General Objections stated herein, this Interrogatory is further abjected to
on the grounds it calls for a legal conclusion; however, without waiving said objections, the First
Deed of Trust was recorded on January 25, 2007 as Instrument Number 20070125-0003583 in
the Clark County Recorder’s Office, putting Plaintiff on notice of the Lender’s First Deed of
Trust on the Property. Plaintiff is a professional property purchaser, and the circumstances of the
HOA Sale of the Property and the status as a professional property purchaser prevent Plaintiff
from being deemed a bona fide purchaser for value. Furthermore, the purchase price paid by
Plaintiff at the HOA Sale was not a commercially reasonable amount. Investigation and
discovery are continuing and this response will be supplemented as new information becomes

avallable.

INTERROGATORY NO,. 20: Describe any interest that any federal government entity may

have in the loan.

ANSWER TO INTERROGATORY NO. 20:

Subject to the General Objections stated herein, Freddie Mac owns both the loan and the
Deed of Trust secured by the Property, and the FHFA, in its capacity as conservator of Freddie

Mag, claim an interest in the Property.

INTERROGATORY NO. 21: Identify the current and all prior servicers for the loan allegedly

secured to the Property by the First Deed of Trust.
ANSWER TO INTERROGATORY NO. 21:

Nationstar Mortgage, LLC is the current servicer of the loan. Ocwen Loan Servicing LL.C
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was the prior servicer as of Febrary 2, 2012

INTERROGATORY NQO. 22: State the name and mailing address for any servicing agent who
has serviced any loans on your behalf from the time you acquired the deed of trust in question in
this case until the present date.

ANSWER TO INTERROGATORY NO. 22:

Subject to the General Objections stated herein, this Interrogatory is further objected to
on the grounds it is overbroad in scope and time and it seeks confidential and private information
regarding individuals and/or entities who are not a party to this action. However, without
waiving said objections, Nationstar’s principal address has been 8950 Cypress Waters Blvd.
Coppell, TX 75019 at all relevant times.

INTERROGATORY NO. 23: State each address, including post office boxes where you

received any mail from the time you acquired your interest in the deed of trust until the present.

ANSWER TO INTERROGATORY NO. 23:

Subject to the General Objections stated herein, this Interrogatory is further objected to
on the grounds that it is overbroad in scope and time and the information sought is not relevant tg
the subject matter of this litigation, nor is it reasonably calculated to lead to the discovery of
admissible evidence. However, without waiving said objections, Nationstar’s principal address
was 8950 Cypress Waters Blvd. Coppell, TX 75019 at all relevant times.
INTERROGATORY NO. 24: Identify all facts, information, and evidence of which you are

aware which evidences any fraud, oppression or unfairness is regards to the association

foreclosure sale.

ANSWER TO INTERROGATORY NO. 24:

Subject to the General Objections stated herein, this Interrogatory is further objected to
on the grounds it calls for a legal conclusion; however, without waiving said objections, the First
Deed of Trust was recorded on January 25, 2007 as Instrument Number 20070125-0003583 in
the Clark County Recorder’s Office, putting Plaintiff on notice of the Lender’s First Deed of
Trust on the Property. Plaintiff is a professional property purchaser, and the circumstances of the

HOA Sale of the Property and the status as a professional property purchaser prevent Plaintiff
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from being deemed a bona fide purchaser for value, Furthermore, the purchase price paid by
Plaintiff at the HOA Sale was not a commercially reasonable amount, The Nevada foreclosure
statute found at NRS Chapter 116 is also unconstitutional because it does not provide for due
process to lenders such as Defendant. Moreover, Defendant has no record of receiving any of
the notices regarding the foreclosure required by the statute, other than the Notice of Sale.
Investigation and discovery are continuing and this response will be supplemented as new
information becomes available.

INTERROGATORY NO. 25: Identify all facts, information, and evidence of which you are

awars which evidences that the association foreclosure sale was not properly conducted.

ANSWER TO INTERROGATORY NO., 25:

Subject to the General Objections stated herein, this Interrogatory is further objected to
on the grounds it calls for a legal conclusion; however, without waiving said objections, the
purchase price paid by Plaintiff at the HOA Sale was not a commercially reasonable amount.
The Nevada foreclosure statute found at NRS Chapter 116 is also unconstitutional because it
does not provide for due process to lenders such as Defendant. Please refer to the Notice of
Delinquent Assessment, Notice of Default and Election to Sell and Notice of Sale recorded by or
on behalf of the HOA. Defendant has no record of receiving any of the notices regarding the
foreclosure required by the statute, other than the Notice of Sale. Furthermore, Defendant
believes the amounts claimed in the foreclosure notices included improper fees and costs and that
the notices did not properly identify the super-priority amount or give notice of the same.
Investigation and discovery are continuing and this response will be supplemented as new
information becomes available.

INTERROGATORY NO. 26: Identify all facts, information, and evidence of which you are

aware which evidences that the association foreclosure sale was not properly noticed.

ANSWER TO INTERROGATORY NO. 26:

Subject to the General Objections stated herein, this Interrogatory is further objected to on the
grounds it calls for a legal conclusion; however, without waiving said objections, the First The

Nevada foreclosure statute found at NRS Chapter 116 is unconstitutional because it does not
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provide for due process to lenders such as Defendant. Please refer to the Notice of Delinquent
Assessment, Notice of Default and Election to Sell and Notice of Sale recorded by or on behalf
of the HOA. Furthermore, Defendant believes the amounts claimed in the foreclosure notices
included improper fees and costs and that the notices did not properly identify the super-priority
amount or give notice of the same. Investigation and discovery are continuing and this response
will be supplemented as new information becomes available.

DATED this 5" day of October, 2015
WRIGHT, FINLAY & ZAK, LLP

/s/ Dana Jonathon Nitz, Esq.

Dana Jonathon Nitz, Esq.

Nevada Bar NO. 0050

7785 W. Sahara Ave., Suite 200

Las Vegas, NV 89117

Attorneys for Defendant/Counterclaimant,
Nationstar Mortgage, LLC
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YERIFICATION

STATE OF TEXAS )
) S8,

COUNTY OF DALILAS )

A ' g . L” LL , being first duly sworn according to law, deposes and says:

That they are a representative of Defendant in this action and has read the foregoing
NATIONSTAR’S ANSWERS TO INTERROGATORIES and knows the contents thereof,

and that the same are true to the best of their knowledge, except as to maf‘”els therein set forth

N

upon information and belief, and as to those matters, behe‘?es them to ae tr e. 7

[,

ARv s

v Y

A, J. Loll, Vice President

SUB IBED and W N to before me
N onsiur Mort e tLC
this T /C day of _1 ' , 2015, - Eh gad
_,\ (-/L:(«/‘)

Wﬂ ic m\g( fox said County and State

NIKI STOREY

My Commission Expires
November 23, 2017
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AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding DEFENDANT NATIONSTAR

MORTGAGE, LLC’S ANSWERS TO PLAINTIFF’S FIRST SET OF
INTERROGATORIES filed in Case No. A-13-689240-C does not contain the social security

number of any person.

DATED this 5™ day of October, 2015
WRIGHT, FINLAY & ZAK, LLP

/s/ Dana Jonathon Nitz, Esg.

Dana Jonathon Nitz, Esq.

Nevada Bar NO. 0050

7785 W. Sahara Ave., Suite 200

Las Vegas, NV 89117

Attorneys for Defendant/Counterclaimant,
Nationstar Mortgage, LLC
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CERTIFICATE OF SERVICE

1 HERBY CERTIFY that I am an employee of WRIGHT, FINLAY & ZAK, LLP; that
service of the foregoing DEFENDANT NATIONSTAR MORTGAGE, LLC’S ANSWERS
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trap for the unwary, and often to be
' Draconian in its consequences. See,
e.g., Security Pacific National Bank
v. Wozab, 800 P.2d 557 (Cal. 1990);
Conley, The Sanction for Violation of
California’s One-Action Rule, 79 Cal.
L. Rev. 1601 (1991); Hetland & Han-
son, The “Mixed Collateral” Amend-
ments to California’s Commercial
Code—Covert Repeal of California
Real Property Foreclosure and Anti-
deficiency Provisions or Exercise in
Futility?, 756 Cal. L. Rev. 185 (1987);
Yirsh, Arnold, Rabin & Sigman, The
U.C.C. Mixed Collateral Statute—
Has Paradise Really Been Lost?, 36
U.C.L.A. L. Rev. 1, 6, 10 (1988); Mu-
noz & Rabin, The Sequel to Bank of
America v. Daily: Security Pac. Nat'l
Bank v. Wozab, 12 Real Prop. L.
Rep. 204 (1939).

For a consideration of ‘the charac-
teristics of judicial and power of sale
foreclosure, see 1 G. Nelson & D.
Whitman, Real BEstate Finance Law
§§ 7.11-7.14, 7.19-7.30 (3d ed. 1993).

Limitations on mortgagee's reme-
dies, Comment b. Some states permit
the mortgagee to sue on the mort-
gage obligation and simultaneously to
bring a judicial foreclosure action or
power of sale proceeding. See, e.g.,
Hartford National Bank & Trust Co.
v. Kotkin, 441 A.2d 593 (Conn.1981);
Eastern Ilinois Trust & Sav. Bank v.
Vickery, 517 N.E.2d 604 (IlL App. Ct.
1987); First Indiana lj"ederal Sav.
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Bank v. Hartle, 567 N.E.2d 834 (Ind.
Ct.App.1991); Kepler v. Slade, 896
P.2d 482 (N.M.1995); Elmwood Fed-
eral Savings Bank v. Parker, 666
A.2d 721 n.6 (Pa. Super. Ct. 1995); In
re- Gayle, 189 B.R. 914 (Bankr.
S.D.Tex.1995). This section prohibits
such a course of action. This reflects
a policy of judicial economy and
against harassment of the mortgagor
by forcing him or her to defend two
proceedings at once. This approach is
supported by legislation in over 2
dozen states. See Alaska Stat.
§ 09.45.200; Ariz. Rev. Stat. § 33-
722; Fla. Stat. Ann. § 702.06; Idaho
Code § 45-1505(4); Iowa Code Ann.
§ 654.4; Mich. Comp. Laws Ann.
§§ 600.3105(1), (2), .3204(2); Minn.
Stat. Ann. § 580.02; Neb. Rev. Stat.
§§ 25-2140,-2143; N.Y. Real Prop.
Acts. & Proc. L. §§ 1301, 1401(2);
N.D. Cent. Code § 32-19-05; Or.
Rev. Stat. §§ 86.735(4), 88.040; S.D.
Comp. Laws Ann. §§ 21-47-6,-48-4;
Wash. Rev. Code Ann. § 61.12.120;
Wyo. Stat. § 34—4-103.

For authority that an election of
remedies statute similar to the lan-
guage of this section does not prohib-
it a mortgagee from foreclosing on a
guarantor's real estate after having
obtained a judgment against the prin-
cipal debtor, see Ed Herman & Sons
v. Russell, 535 N.W.2d 803 (Minn.
1995).

§ 8.3 Adequacy of Foreclosure Sale Price

(a) A foreclosure

sale price obtained pursuant to a

foreclosure proceeding that is otherwise regularly con-
ducted in compliance with applicable law does not render
the foreclosure defective unless the price is grossly inade-

quate.

(b) Subsection (a) applies to both power of sale and
judicial foreclosure proceedings.
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Cross-References:

Section 7.1, Effect of Mortgage Priority on Foreclosure; § 8.4, Foreclosure:
Action for a Deficiency; § 8.5, The Merger Doctrine Inapplicable to
Mortgages. '

Comment:

a. Introduction. Many commentators have observed that the
foreclosure process commonly fails to produce the fair market value
for foreclosed real estate. The United States Supreme Court recently
emphasized this widely perceived dichotomy between “foreclosure sale
value” and fair market value:

An appraiser’s reconstruction of “fair market value” could show
what similar property would be worth if it did not have to be sold
within the time and manner strictures of state-preseribed foreclo-
sure. But property that must be sold with these strictures is
simply worth less. No one would pay as much to own such
property as he would pay to own real estate that could be sold at
leisure and pursuant to normal marketing techniques. And it is no
more realistic to ignore that characteristic of the property (the
fact that state foreclosure law permits the mortgagee to sell it at a
forced sale) than it is to ignore other price-affecting characteris-
ties (such as the fact that state zoning law permits the owner of
the neighboring lot to open a gas station).

BFP v. Resolution Trust Corp., 511 U.S. 531, 539, 114 8.Ct. 1757, 1762,
128 L.Ed.2d 556 (1994).

There are several reasons for low bids at foreclosure sales. First,
because the mortgage lender can “credit bid” up to the amount of the
mortgage obligation without putting up new cash, it has a distinct
bidding advantage over a potential third party bidder. Second, while
foreclosure legislation usually requires published notice to potential
~ third party purchasers, this notice, especially in urban areas, is
frequently published in the classified columns of legal newspapers with
limited circulation. Moreover, because the publication is usually highly
technical, unsophisticated potential bidders have little idea as to the
nature of the real estate being sold. Third, many potential third party
purchasers are reluctant to buy land at a foreclosure sale because of
the difficulty in ascertaining whether the sale will produce a good and
marketable title and the absence of any warranty of title or of physical
quality from the foreclosing mortgagee. Finally, when a mortgagee
forecloses on improved real estate, potential bidders may find it
difficult to inspect the premises prior to sale. Even though it may be in
the self-interest of the mortgagor to allow such persons to inspect the
premises, mortgagors who are about to lose their real estate through a
foreclosure sale understandably are frequently reluctant to cooperate.
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Given the nature of the foreclosure sale process, courts have
consistently been unwilling to impose a “fair market value” standard
on the price it produces. Courts are rightly concerned that an in-
creased willingness to invalidate foreclosure sales because of price
inadequacy will make foreclosure titles more uncertain. When a fore-
closure sale is set aside, the court may upset third party expectations.
A third party may have acquired title to the foreclosed real estate by
purchase at the sale or by conveyance from the mortgagee-purchaser.
Thus, a general reluctance to set aside the sale is understandable and
sensible. This reluctance may be especially justifiable when price
inadequacy is the only objection to the sale. Consequently, the end
result of additional judicial activism on this issue might well be further
exacerbation of the foreclosure price problem. This section largely
reflects this judicial concern.

However, close judicial scrutiny of the sale price is more justifi-
able when the price is being employed to caleulate the amount of a
deficiency judgment context. This is especially the case where the
mortgagee purchases at the sale and, in addition, seeks a deficiency
judgment. The potential for unjust enrichment of the mortgagee in
this situation may well demand closer judicial scrutiny of the sale
price. Moreover, the interests of third parties are not prejudiced by
Jjudicial intervention in an action for a deficiency judgment. Because a
deficiency proceeding is merely an in persomam action against the
mortgagor for money, the title of the foreclosure purchaser is not
placed at risk. Consequently, a more intensive examination of the
foreclosure price in the deficiency context is appropriate. This view is
reflected in § 8.4 of this Restatement.

Ultimately, however, price inadequacy must be addressed in the
context of a fundamental legislative reform of the entire foreclosure
process so that it yields a price more closely approximating “fair
market value.” In order to ameliorate the price-suppressing tendency
of the “forced sale” system, such legislation could incorporate many of
the sale and advertising techniques found in the normal real estate
marketplace. These could include, for example, the use of real estate
brokers and commonly used print and pictorial media advertising.
While such a major restructuring of the foreclosure process is desir-
able, it is more appropriate subject for legislative action than for the
Restatement process.

b. Application of the standard. Section 8.4 deals with the ques-
tion of adequacy of the foreclosure price in the deficiency judgment
context. This section, on the other hand, applies to actions to nullify
the foreclosure sale itself based on price inadequacy. This issue may
arise in any of several different procedural contexts, depending on
whether the mortgage is being foreclosed judicially or by power of

583

AA000625




§ 8.3 MORTGAGES Ch. 8

sale. Where the foreclosure is by judicial action, the issue of price
typically will arise when the mortgagee makes a motion to confirm the
sale.

On the other hand, where foreclosure is by power of sale, judicial
confirmation of the sale is usually not required and the issue of price
inadequacy will therefore arise only if the party attacking the sale files
an independent judicial action. Typically this will be an action to set
aside the sale; it may be brought by the mortgagor, junior lienholders,
or the holders of other junior interests who were prejudiced by the
sale. If the real estate is unavailable because title has been acquired by
a bona fide purchaser, the issue of price inadequacy may be raised by
the mortgagor or a junior interest holder in a suit against the
foreclosing mortgagee for damages for wrongful foreclosure. This
latter remedy, however, is not available based on gross price inadequa-
cy alone. In addition, the mortgagee must be responsible for a defect
in the foreclosure process of the type described in Comment ¢ of this
section.

This section articulates the traditional and widely held view that a
foreclosure proceeding that otherwise complies with state law may not
be invalidated because of the sale price unless that price is grossly
inadequate. The standard by which “gross inadequacy” is measured is
the fair market value of the real estate. For this purpose the latter
means, not the fair “forced sale” value of the real estate, but the price
which would result from negotiation and mutual agreement, after
ample time to find a purchaser, between a vendor who is willing, but
not compelled to sell, and a purchaser who is willing to buy, but not
compelled to take a particular piece of real estate. Where the foreclo-
sure is subject to senior liens, the amount of those liens must be
subtracted from the unencumbered fair market value of the real estate
in determining the fair market value of the title being transferred by
the foreclosure sale.

“Gross inadequacy” cannot be precisely defined in terms of a
specific percentage of fair market value. Generally, however, a court is
warranted in invalidating a sale where the price is less than 20 percent
of fair market value and, absent other foreclosure defects, is usually
not warranted in invalidating a sale that yields in excess of that
amount. See Illustrations 1-5. While the trial court’s judgment in
matters of price adequacy is entitled to considerable deference, in
extreme cases a price may be so low (typically well under 20% of fair
market value) that it would be an abuse of discretion for the court to
refuse to invalidate it.

Foreclosures subject to senior liens can sometimes pose special
problems in assessing price adequacy. For example, where one or
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more senior liens are also in default and their amount substantial or
controverted, a court may properly recognize the added uncertainties
facing the foreclosure purchaser and refuse to invalidate a sale even
though it produces a price that is less than 20 percent of the fair
market value of the mortgagor’s equity. This problem may be particu-
larly acute where a senior mortgage has a substantial prepayment fee
or if it is uncertain whether the senior mortgage is prepayable at all.
See Illustration 6.

Moreover, courts can properly take into account the fact that the
value shown on a recent appraisal is not necessarily the same as the
property’s fair market value on the foreclosure sale date, and that
“gross inadequacy” cannot be precisely defined in terms of a specific
percentage of appraised value. This is particularly the case in rapidly
rising or falling market conditions. Appraisals are time-bound, and in
such situations are often prone to error to the extent that they rely on
comparable sales data, for such data are by definition historical in
nature and cannot possibly reflect current market conditions with
complete precision. For this reason, a court may be justified in
approving a foreclosure price that is less than 20 percent of appraised
value if the court determines that market prices are falling rapidly and
that the appraisal does not take adequate account of recent declines in
value as of the date of the foreclosure. See Illustration 7. Similarly, a
court may be warranted in refusing to confirm a sale that produces
more than 20 percent of appraised value if the court finds that market
prices are rising rapidly and that the appraisal reflects an amount
lower than the current fair market value as of the date of foreclosure.
See Illustration 8.

Ilustrations:

1. Mortgagee forecloses a mortgage on Blackacre by judicial
action. The mortgage is the only lien on Blackacre. Blackacre is
sold at the foreclosure sale for $19,000. The fair market value of
Blackacre at the time of the sale is $100,000. The foreclosure
proceeding is regularly conducted in compliance with state law. A
court is warranted in finding that the sale price is grossly
inadequate and in refusing to confirm the sale.

i 2. The facts are the same as Illustration 1, except the
i foreclosure proceeding is by power of sale and Mortgagor files a
Jjudicial action to set aside the sale based on inadequacy of the sale
price. A court is warranted in finding that the sale price is grossly
inadequate and in setting aside the sale, provided that the proper-
ty has not subsequently been sold to a bona fide purchaser.

3. The facts are the same as Illustration 2, except that the
Mortgagee is responsible for conduct that chills bidding at the
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sale. Blackacre is purchased at the foreclosure sale by a bona fide
purchaser. Mortgagor files a suit against the Mortgagee to recov-
er damages for wrongful foreclosure. A court is warranted in
finding that the sale price is grossly inadequate and in awarding
damages to Mortgagor.

4. Mortgagee forecloses a mortgage on Blackacre by judicial
action. The foreclosure is subject to a senior lien in the amount of
$50,000. Blackacre is sold at the foreclosure sale for $19,000. The
fair market value of Blackacre free and clear of liens at the time
of the sale is $150,000. The foreclosure proceeding is regularly
conducted in compliance with state law. A court is warranted in
finding that the sale price is grossly inadequate and in refusing to
confirm the sale.

5. The facts are the same as Illustration 1, except that
Blackacre has a fair market value of $60,000 at the time of the
foreclosure sale. The court is not warranted in refusing to confirm
the sale. :

6. Mortgagee forecloses a mortgage on Blackacre by power
of sale. The foreclosure is subject to a large (in relation to market
value) senior lien that is in default, carries an above market
interest rate, and provides for a substantial prepayment charge.
At the time of the foreclosure sale, the current balance on the
senior lien is $500,000. Blackacre is sold at the foreclosure sale for
$10,000. The fair market value of Blackacre free and clear of liens
at the time of the sale is $600,000. The foreclosure proceeding is
regularly conducted in compliance with state law. Mortgagor files
suit to set aside the sale. A court is warranted in refusing to set
the sale aside. '

7. Mortgagee forecloses a mortgage on Blackacre, a vacant
‘lot, by judicial action. The mortgage is the only lien on Blackacre.
Blackacre is sold at the foreclosure sale for $10,000. The ap-
praised value of Blackacre, based on an appraisal performed
shortly before the sale, is $100,000. The foreclosure proceeding is
regularly conducted in compliance with state law. The real estate
market in the vicinity of Blackacre has been declining rapidly, and
this is especially the case with respect to raw land. If the court
finds that, notwithstanding the appraisal, the actual fair market
value of Blackacre at the date of sale was $50,000 or less, the
court is warranted in confirming the sale.

8. Mortgagee forecloses a mortgage on Blackacre, a resi-
dential duplex, by judicial action. The mortgage is the only lien on
Blackacre. Blackacre is sold at the foreclosure sale for $35,000.
The appraised value of Blackacre, based on an appraisal per-
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formed shortly before the sale, is $100,000. The foreclosure pro-
ceeding is regularly conducted in compliance with state law. The
real estate market in the vicinity of Blackacre has been rising
rapidly, and this is especially the case with respect to residential
rental real estate. If the court finds that, notwithstanding the
appraisal, the actual fair market value of Blackacre at the date of
sale was $175,000 or more, the court is warranted in refusing to
confirm the sale.

¢. Price inadequacy coupled with other defects. Even where the
foreclosure price for less than fair market value cannot be character-
ized as “grossly inadequate,” if the foreclosure proceeding is defective
under local law in some other respect, a court is warranted in
invalidating the sale and may even be required to do so. Such defects
may include, for example, chilled hidding, an improper time or place of
sale, fraudulent conduct by the mortgagee, a defective notice of sale,
or selling too much or too little of the mortgaged real estate. For
example, even a slight irregularity in the foreclosure process coupled
with a sale price that is substantially below fair market value may
justify or even compel the invalidation of the sale. See Illustrations 9
and 10. On the other hand, even a sale for slightly below fair market
value may be enough to require invalidation of the sale where there is
a major defect in the foreclosure process. See Illustration 11.

Tllustrations:

9. Mortgagee forecloses a mortgage on Blackacre by judicial
action. The mortgage is the only lien on Blackacre. Blackacre is
sold at the foréeclosure sale for $15,000. The fair market value of
Blackacre at the time of the sale is $50,000. The foreclosure
proceeding is regularly conducted in compliance with state law
except that at the foreclosure sale the sheriff fails to read the
foreclosure notice aloud as required by the applicable statute. A
court is warranted in refusing to confirm the sale.

10. The facts are the same as Illustration 9, except that the
foreclosure is by power of sale. The foreclosure proceeding is
regularly conducted in compliance with state law except that
notice of the sale is published only 16 times rather than 20 times
as required by the applicable statute. Mortgagor files suit to set
aside the sale. A court is warranted in setting the sale aside.

11. Mortgagee forecloses a deed of trust on Blackacre by
power of sale. Blackacre is sold at the foreclosure sale for $85,000.
The fair market value of Blackacre as of the time of the sale is
$100,000. Although the foreclosure proceeding is otherwise regu-
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larly conducted in compliance with state law, the trustee at the
sale fails to recognize a higher bid from a junior lienor who is
present at the sale. Mortgagor files suit to set aside the sale. The

sale should be set aside.

REPORTERS’ NOTE

Introduction, Comment a. Numer-
ous commentators point out that fore-
closure sales normally do not general-
ly produce fair market value for the
foreclosed real estate. See, e.g., Gold-
stein, Reforming the Residential
Foreclosure Process, 21 Real Est.
L.J. 286 (1993); Johnson, Critiquing
the Foreclosure Process: An Econom-
ic Approach Based on the Paradig-
matic Norms of Bankruptey, 79 Va.
L. Rev. 959 (1993) (observing that
there is a “disparity in values be-
tween the perceived fair market value
of the foreclosed premises prior to
foreclosure and amount actually real-
ized upon foreclosure”); Ehrlich,
Avoidance of Foreclosure Sales as
Fraudulent Conveyances: Accommo-
dating State and Federal Objectives,
71 Va. L. Rev. 933 (1985) (“contempo-
rary foreclosure procedures are poor-
ly designed to maximize sales price”);
‘Washburn, The Judicial and Legisla-
tive Response to Price Inadequacy in
Mortgage Foreclosure Sales, 53 8.
Cal. L. Rev. 843 (1980); G. Nelson &
D. Whitman, Real Estate Finance
Law § 8.8 (3d ed. 1994). In an empiri-
cal study of judicial foreclosure prices
and resales in one New York county,
Professor Wechsler has gone so far to
conclude that

foreclosure by sale frequently oper-
ated as a meaningless charade, pro-
ducing the functional equivalent of
strict foreclosure, a process aban-
doned long ago. Mortgagees ac-
quired properties at foreclosure
sales and resold them at a signifi-
cant profit in a large number of

cases. ... In short, ... foreclosure
by sale is not producing its intend-
ed results, and in many cases is
yielding unjust and inequitable re-
sults.

Wechsler, Through the Looking
Glass: Foreclosure by Sale as De
Facto Strict Foreclosure—An Empir-
ical Study of Mortgage Foreclosure
and Subsequent Resale, 70 Cornell L.
Rev. 850, 896 (1985). See Resolution
Trust Corp. v. Carr, 13 F.3d 425 (1st
Cir. 1993) (“It is commeon knowledge
in the real world that the potential
price to be realized from the sale of
real estate, particularly in a reces-
sionary period, usually is consider-
ably lower when sold ‘under the ham-
mer’ than the price obtainable when
it is sold by an owner not under
distress and who is able to sell at his

convenience and to wait until a pur-

chaser reaches his price.”).

For a consideration of why foreclo-
sure sales do not normally bring fair
market value, see Nelson, Deficiency
Judgments After Real Estate Fore-
closures in Missouri: Some Modest
Proposals, 47 Mo. L. Rev. 151, 152
(1982); Johnson, Critiquing the Fore-
closure Process: An Economic Ap-
proach Based on the Paradigmatic
Norms of Bankruptey, 79 Va. L. Rev.
959, 966-72 (1993); Washburn,. The
Judicial and Legislative Response to
Price Inadequacy in Mortgage Fore-
closure Sales, 53 So. Cal. L. Rev. 843,
848-851 (1980); Carteret Savings &
Loan Ass'm v. Davis, 521 A.2d 831,
835 (N.J.1987) (“[I]t is likely that the
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low turnout of third parties who actu-
ally buy property at foreclosure sales
reflects a general conclusion that the
risks of acquiring an imperfect title
are often too high”).

Until recently, claims of foreclosure
price inadequacy commonly arose in
the context of mortgagor bankruptey
proceedings. Debtors in possession
and bankruptcy trustees frequently
challenged pre-bankruptey foreclo-
sure sales as constructively fraudu-
lent transfers under § 548 of the
Bankruptecy Code. See 11 U.S.C.
§ 548. Under the latter section, a
trustee or a debtor in possession may
avoid a transfer by a debtor if it can
be established that (1) the debtor had
an interest in property; (2) the trans-
fer took place within a year of the
bankruptey petition filing; (3) the
debtor was insolvent at the time of
the transfer or the transfer caused
insolvency; and (4) the debtor re-
ceived “less than a reasonably equiva-
lent value” for the transfer. 11 U.S.C.
§ 548(a)2)(A). In Durrett v. Wash-
ington National Ins. Co., 621 F.2d 201

- (bth Cir.1980), a controversial deci-

sion by the United States Court of
Appeals for the Fifth Circuit, the
court used the predecessor to
§ 548(a) to find, for the first time,
that a foreclosure proceeding that
otherwise complied with state law
could be set aside if the sale price did
not represent “reasonably equivalent
value.” In dictum the court suggested
that a foreclosure price of less than
70 percent of fair market value failed
to meet the “fair equivalency” test.
Several other federal courts adopted
Durreit. See, e.g., In re Hulm, 738
F.2d 323 (8th Cir.1984); First Federal
Savings & Loan Ass'n of Warner
Robbins v. Standard Building Associ-
ates, Ltd., 87 B.R. 221 (N.D.Ga.1988);
1 G. Nelson & D. Whitman, Real

§ 8.3

Estate Finance Law § 8.17 & notes
10-17 (3d ed. 1993).

Other courts, while rejecting a
“bright line” 70 percent test, en-
dorsed Durrett as a general principle,
but adopted the view that “in defining
reasonably equivalent value, the court
should neither grant a conclusive pre-
sumption in favor of a purchaser at a
regularly conducted, noncollusive
foreclosure sale, nor limit its inquiry
to a simple comparison of the sale
price to the fair market value. Rea-
sonable equivalence should depend on
all the facts of each case.” Matter of
Bundles, 856 F.2d 815, 824 (7th Cir.
1988). Dusreit was the subject of sig-
nificant scholarly commentary. See,
e.g., Baird & Jackson, Fraudulent
Conveyance Law and Its Proper Do-
main, 38 Vand. L. Rev. 829 (1985);
Henning, An Analysis of Durrett and
Its Impact on Real and Personal
Property Foreclosures: Some Pro-
posed Modifications, 63 N.C. L. Rev.
257 (1984); Zinman, Noncollusive
Regularly Conducted Foreclosure
Sales: Involuntary Nonfraudulent
Transfers, 9 Cardozo L. Rev. 581
(1987). The Ninth Cireuit, however,
rejected Durrett and its variations
and held, in a case where the foreclo-

‘sure price was allegedly less than 60

percent of the real estate’s fair mar-
ket value, “that the price received at
a noncollusive, regularly - conducted
foreclosure establishes irrebuttably
reasonably equivalent value” under
§ 548. In re BFP, 974 F.2d 1144 (9th
Cir.1992). See also Matter of Winshall
Settlor's Trust, 758 F.2d 1136 (6th
Cir.1985).

The United States Supreme Court,
in a 5-4 decision, affirmed the Ninth
Circuit and rejected Durreti and its
progeny:

[Wle decline to read the phrase

“reasonably equivalent value” ...
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to mean, in its application to fore-
closure sales, either “fair market
value” or “fair foreclosure price”
(whether caleulated as a percent-
age of fair market value or other-
wise). We deem, as the law has
always deemed, that a fair and
proper price, or a “reasonably
equivalent value,” for foreclosed
property, is the price in fact re-
ceived at the foreclosure sale, so
long as all the requirements of the

Qtate’s foreclosure law have been

complied with.

BFP v. Resolution Trust Corp., 511
U.S. 531, 545, 114 S.Ct. 1757, 1765,
198 L.Ed.2d 556 (1994). As a result,
§ 548 of the Bankruptcy Code now
provides no basis for invalidating
state foreclosure sales based on inad-
equacy of the price.

The Durrett principle has been re-
jected in another important context,
the Uniform Fraudulent Transfer Act
(UFTA), promulgated by the Nation-
al Conference of Commissioners on
Uniform State Laws in:1984. Because
of a fear that bankruptey judges and
state courts would interpret state
fraudulent conveyance law as incorpo-
rating Duwrrett principles, the UFTA
provides that “a person gives a rea-
sonably equivalent value if the person
acquires an interest of the debtor in
an asset pursuant to a regularly con-
ducted, noncollusive foreclosure sale
or execution of a power of sale ...
under a mortgage, deed of trust or
security agreement.” UF.T.A. § 3(b).
The UFTA has been adopted by at
least 30 states. See TA Uniform Laws
Ann. 170 (1993 Supp.).

For suggestions for statutory re-
form of the foreclosure process, see
Goldstein, Reforming the Residential
Foreclosure Process, 21 Real Est. L.
J. 286 (1993); Johnson, Critiquing the
Foreclosure Process: An Economic

MORTGAGES
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Approach Based on the Paradigmatic
Norms of Bankruptey, 79 Va. L. Rev.
959 (1993); Nelson, Deficiency Judg-
ments After Real Estate Foreclo-
sures in Missouri: Some Modest Pro-
posals, 47 Mo. L. Rev. 151 (1982).

The United States Supreme Court
has yet to resolve whether an inade-
quate foreclosure sale price may un-
der some circumstances be the basis
for a preference attack under § 547
of the Bankruptey Code. At least four
cases hold that, assuming the mortga-
gor was insolvent at the time of fore-
closure, a mortgagee foreclosure pur-
chase for the amount of the mortgage
obligation or less within 90 days of a
mortgagor bankruptey petition is a
voidable preference to the extent that
real estate was worth more than the
mortgage obligation at the time of the
foreclosure sale. See In re Park
North Partners, Ltd., 80 B.R. 551
(N.D.Ga.1987); In re Winters, 119
B.R. 283 (Bankr.M.D.F1a.1990); In re
Wheeler, 34 B.R. 818 (Bankr.N.D.Ala.
1983); Matter of Fountain, 32 B.R.
965 (Bankr.W.D.Mo.1983). Cf. In re
Quinn, 69 B.R. 776 (Bankr.W.D.Tenn.
1986) (foreclosure sale not a prefer-
ence because mortgagor was not in-
solvent at time of the foreclosure
sale). On the other hand, the United
States Court of Appeals for the Ninth
Circuit and at least one other court
have rejected this use of § 547. See
In re Ehring, 900 F.2d 184 (9th Cir.
1990); First Federal Savings & Loan
Assoc. of Warner Robbins v. Stan-
dard Building Associates, Ltd., 87
B.R. 221 (D.Ga.1988). See generally 1
G. Nelson & D. Whitman, Real Es-
tate Finance Law 785-788 (3d ed.
1993). For criticism of the use of the
preference approach in this context,
see Kennedy, Involuntary Fraudulent
Transfer, 9 Cardozo L. Rev. 531, 563—
564 (1987).
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Application of the standard, Com-
ment b. An action to set aside a pow-
er of sale foreclosure may be brought
not only by the mortgagor or other
holder of the equity of redemption,
but also by junior lienors. See gener-
ally 1 G. Nelson & D. Whitman, Real
Estate Finance Law 537-540 (3d ed.
1993). This is also true with respect
to actions for damages for wrongful
foreclosure. Id. at 540-544.

All jurisdictions take the position
that mere inadequacy of the foréclo-
sure sale price, not accompanied by
other defects in the foreclosure pro-
cess, will not automatically invalidate
a sale. See, e.g., Security Savings &
Loan Ass'n v. Fenton, 806 P.2d 362
(Ariz.Ct.App.1990); Gordon v. South
Central Farm Credit, ACA, 446
S.E.2d 514 (Ga.Ct.App.1994); Boat-
men’s Bank of Jefferson County v.
Community Interiors, Ime, 721
S.w.2d 72 (Mo.Ct.App.1986); Greater
Southwest Office Park, Ltd. v. Texas
Commerce Bank, N.A., 786 S.W.2d
386 (Tex. Ct. App. 1990); Kurtz v.
Ripley County State Bank, 785
F.Supp. 116 (E.D.Mo.1992).

In general, courts articulate two
main standards for invalidating a
foreclosure sale based on price. First,
many courts require that, in the ab-
sence of some other defect or irregu-
larity in the foreclosure process, the
price be “grossly inadequate” before
a sale may be invalidated. See, e.g.,
Estate of Yates, 32 CalRptr.2d 53
(Cal. Ct. App. 1994); Moody v. Glen-
dale Federal Bank, 643 So.2d 1149
(Fla.Dist.Ct.App.1994); Gordon v.
South Central Farm Credit, ACA,
446 S.E.2d 514 (Ga.Ct.App.1994); Un-
ion National Bank v. Johnson, 617
N.Y.S2d 993 (N.Y.App.Div.1994);
United Oklahoma Bank v. Moss, 793
P.2d 1359 (Okla. 1990); Vend-A-Mat-
ie, Inc. v. Frankford Trust Co., 442
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A.2d 1158 (Pa. Super. Ct. 1982). Sec-
ond, other courts require a disparity
between the sale price and fair mar-
ket value so gross as to “shock the
conscience of the court or raise a
presumption of fraud or unfairness.”
See, e.g., Allied Steel Corp. v. Coo-
per, 607 So.2d 113 (Miss.1992); Arm-
strong v. Csurilla, 817 P.2d 1221
(N.M.1991); Crown Life Insurance
Co. v. Candlewood, Ltd., 818 P.2d 411
(N.M.1991); Trustco Bank New York
v. Collins, 623 N.Y.S2d 642
(N.Y.App.Div.1995); Key Bank of
Western New York, N.A. v. Kessler
Graphics Corp., 608 N.Y.5.2d 21
(N.Y.App.Div.1993); Bascom Con-
struction, Inc. v. City Bank & Trust,
629 A.2d 797 (N.H.1993); Crossland
Mortgage Corp. v. Frankel, 596
N.Y.S.2d 130 (N.Y.App.Div.1993); Ve-
rex Assurance, Inc. v. AABREC, Inc,,
436 N.W.2d 876 (Wis.Ct.App.1989). A
few courts seem to conilate the fore-
going standards by holding that a
sale will be set aside only where the
price is so “grossly inadequate as to
shock the conscience.” United Okla-
homa Bank v. Moss, 793 P.2d 1359
(0kla.1990).

At least one jurisdiction takes the
position that “[i]f the fair market val-
ue of the property is over twice the
sales price, the price is considered to
be grossly inadequate, shocking ‘the
conscience of the court’ and justifying
the setting aside of the sale.” Burge
v. Fidelity Bond & Mortgage Co., 648
A.2d 414, 419 (Del.1994). At the other
extreme, one state supreme court, in
dealing with a price that was “shock-
ingly inadequate” abandoned the
“eonscience shocking” standard as
“impractical” and instead held that
“[i]f a foreclosure sale is legally held,
conducted and consummated, there
must be some evidence of irregulari-
ty, misconduct, fraud, or unfairness
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on the part of the trustee or mortgag-
ee that caused or contributed to an
inadequate price, for a court of equity
to set aside the sale.” Holt v. Citizens
Central Bank, 688 S.W.2d 414, 416
(Tenn.1984). See also Security Sav-
ings & Loan Assm v. Fenton, 806
P.2d 362 (Ariz.Ct.App.1990).

Tt is unlikely that the “grossly in--
adequate” and “shock the conscience”
standards differ materially. However,
this section adopts the former stan-
dard on the theory that in form, if not
in substance, it may afford a court’
somewhat greater flexibility in close
cases to invalidate a foreclosure sale
than does its “shock the conscience”
counterpart.

Tllustrations 1-4 establish that only
rarely will a court be justified in in-
validating a foreclosure sale based on
substantial price disparity alone.
Courts routinely uphold foreclosure
sale prices of 50 percent or more of
fair market value. See, e.g., Danbury
Savings & Loan Ass'n v. Hovi, 569
A2d 1143 (Conn. App. Ct. 1990);
Moody v. Glendale Federal Bank, 643
S02d 1149 (Fla.Dist.Ct.App.1994);
Guerra v. Mutual Federal Savings &
Loan Ass'n, 194 So.2d 15 (Fla.Ct.App.
1967); Union National Bank v. John-
son, 617 N.Y.S.2d 993 (N.Y.App.Div.
1994); Long Island Savings Bank v.
Valiquette, 584 N.Y.82d 127
(N.Y.App.Div.1992); Glenville & 110
Corp. v. Tortora, 524 N.Y.S.2d 747
(N.Y.App.Div.1988); Zisser v. Noah
Industrial Marine & Ship Repair,
Inc., 514 N.Y.8.2d 786 (N.Y.App.Div.
1987); S & T Bank v. Dalessio, 632
A.2d 566 (Pa. Super. Ct. 1993); Ce-
drone v. Warwick Federal Savings &
Loan Assn, 459 A.2d 944 (R.1.1983);
Federal Deposit Ins. Corp. v. Ville-
maire, 849 F.Supp. 116 (D.Mass.
1994); Kurtz v. Ripley County State
Bank, 785 F.Supp. 116 (E.D.Mo.

1992). But see Murphy v. Financial
Development Corp., 495" A.2d 1245
(N.H.1985) (sale price of 59% of fair
market value indicated failure of due
diligence on part of foreclosing mort-
gagee in exercising power of sale).

Moreover, courts usually uphold
sales even when they produce signifi-
cantly less than 50 percent. See, e.g.,
Hurlock Food Processors Investment
Associates v. Mercantile-Safe Deposit
& Trust Co., 633 A2d 438 (Md.Ct.
App.1993) (35% of fair market value
(FMV)); Frank Buttermark Plumbing
& Heating Corp. v. Sagarese, 500
N.Y.S2d 551 (N.Y.App.Div.1986)
(30% of FMV); Shipp Corp., Inc. v.
Charpilloz, 414 So.2d 1122 (Fla.Dist.
Ct.App.1982) (33% of FMV); Moeller
v. Lien, 80 Cal.Rptr.2d 777 (Cal.Ct.
App.1994) (25% of FMV). See gener-
ally Dingus, Mortgages—Redemption
After Foreclosure Sale in Missouri,
25 Mo. L. Rev. 261, 262-63 (1960).

On the other hand, there are cases
holding that a trial court is warranted
in invalidating a foreclosure sale that
produces a price of 20 percent of fair
market value or less. See United
Oklahoma Bank v. Moss, 793 P.2d
1359 (Okla.1990) (approximately 20%
of FMV); Crown Life Insurance Co.
v. Candlewood, Ltd., 818 P.2d 411
(N.M.1991) (15% of FMV); Rife v.
Woolfolk, 289 S.E.2d 220 (W.Va.1982)
(14% of FMV); Ballentyne v. Smith,
205 U.S. 285, 27 S.Ct. 527, 51 L.Ed.
803 (1907) (14% of FMV); Polish Na-
tional Alliance v. White Eagle Hall
Co., Inc., 470 N.Y.S.2d 642 (N.Y.App.
Div.1983) (“foreclosure sales at prices
below 10% of value have consistently
been held unconscionably low”). Ac-
cording to the New Mexico Supreme
Court, when the price falls into the
10-40 percent range, it should not be
confirmed “absent good reasons why
it should be.” Armstrong v. Csurilla,
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817 P.2d 1221, 1234 (N.M.1991). A
Mississippi decision takes the position
that a sale for less than 40 percent of
fair market value “shocks the con-
science.” Allied Steel Corp. v. Cooper,
607 So.2d 113, 120 (Miss.1992). One
commentator maintains that there “is
general agreement at the extremes as
to what constitutes gross inadequacy.
Sale prices less than 10 percent of
value are generally held grossly inad-
equate, whereas those above 40 per-
cent are held not grossly inadequate.”
Washburn, The Judicial and Legisla-
tive Response to Price Inadequacy in
Mortgage Foreclosure Sales, 53 So.
Cal. L. Rev. 843, 866 (1980).

On rare occasions, a trial court may
abuse its discretion in confirming a
grossly inadequate price. See First
National Bank of York v. Critel, 555
N.W.2d 773 (Neb.1996) (reversing tri-
al court's confirmation of a foreclo-
sure sale that yielded 14% of ap-
praised value).

Nlustration 6 takes the position
that a court may properly take into
account that senior liens under some
circumstances may make bidding at a
junior foreclosure sale an especially
precarious enterprise, and may thus
be warranted in upholding the sale of
the mortgagor’s equity for an amount
that would otherwise be deemed
grossly inadequate. Support for this
approach is found in Allied Steel
Corp. v. Cooper, 607 So.2d 113, 120
(Miss.1992). See also Deibler v. Atlan-
tic Properties Group, Inc., 652 A.2d
553, 558 (Del.1995); Briehler v. Posei-
don Venture, Inc., 502 A.2d 821, 822
(R.1.1986).

The “grossly inadequate” standard
applied by this section is measured
by reference to the fair market value
of the mortgaged real estate at the
time of the foreclosure sale. The defi-
nition of fair market value is derived

from BFP v. Resolution Trust Corp.,
511 U.S, 531, 537-538, 114 S.Ct. 1757,
1761, 128 L.Ed.2d 556 (1994), which
itself relies on Black’s Law Dictio-
nary 971 (6th ed. 1990):

The market value of ... a piece of
property is the price which it might
be expected to bring if offered for
sale in a fair market; not the price
which might be obtained on a sale
at public auction or a sale forced by
the necessities of the owner, but
such a price as would be fixed by
negotiation and mutual agreement,
- after ample time to find a purchas-
er, as between a vendor who is
willing (but not compelled) to sell
and a purchaser who desires to buy
but is not compelled to take the
particular ... piece of property.

The formulation of “fair market val-
ue” used in this section also finds
support in the definition used by the
Internal Revenue Service. Under this
approach, “fair market value” is de-
fined as:

the price at which the property
would change hands between 'a
willing buyer and a willing seller,
neither being under any compul-
sion to buy or sell and both having
reasonable knowledge of relevant
facts. The fair market value of a
particular item of property ... is
not to be determined by a forced
sale price. Nor is the fair market
value ... to be determined by the
sale price of the item in a market
other than that which such item is
most commonly sold to the public.

Treas. Reg. § 20.2031-1(b).

Price inadequacy coupled with oth-
er defects, Comment c. Even if the
price is not so low as to be deemed
“grossly inadequate,” the foreclosure
sale may nevertheless be invalidated
if it is otherwise defective under state
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law. See, e.g., Rosenberg v. Smidt,
727 P.2d 778 (Alaska 1986) (sale for
28% of fair market value set aside
where trustee failed to use due dili-
gence to determine last known ad-
dress of mortgagor); Bank of Seoul &
Trust Co. v. Marcione, 244 Cal.Rptr.
1 (Cal.Ct.App.1988) (sale set aside
where foreclosure price was for one
third of fair market value and trustee
refused to recognize a higher bid
from a junior lienholder who was
present at the sale); Estate of Yates,
32 Cal.Rptr.2d 53 (Cal. Ct. App. 1994)
(sale for 12% of fair market value set
aside where trustee failed to mail no-
tice of default to executor); Whitman
v. Transtate Title Co., 211 Cal.Rptr.
582 (Cal.Ct.App.1985) (sale for 20% of
FMYV set aside where trustee refused
request for one-day postponement of
sale); Federal National Mortgage
Ass’n v. Brooks, 405 S.E.2d 604
(S.C.Ct.App.1991) (sale for 3% of
FMV set aside where improper infor-
mation supplied to bidders); Kouros
v. Sewell, 169 S.E.2d 816 (Ga.1969)
(sale for 3% of FMV set aside where
mortgagee gave mortgagor incorrect
sale date). Conversely, more than
nominal price inadequacy must exist
notwithstanding other defects in the
sale process in order to establish the
requisite prejudice to sustain an at-
tack on the sale. See Cragin Federal
Bank For Savings v. American Na-
tional Bank & Trust Co. of Chieago,
633 N.E.2d 1011 (IIl. App. Ct. 1994).

Tlustration 11 is based in part on
Bank of Seoul & Trust Co. v. Mar-
cione, 244 Cal.Rptr. 1 (Cal.Ct.App.
1988).

It is not uncommon for the mort-

gagee, rather than the mortgagor or a
junior lienor, to attempt to set aside a
sale based on an inadequate price.
Note that in this setting, the real
estate not only will be sold for less

MORTGAGES
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than fair market value, but usually,
though not always, for a price that
will not qualify as “grossly inade-
guate.” Moreover, the foreclosure
proceeding itself is normally not de-
fective under state law. Rather, the
mortgagee intends to enter a higher
bid at the sale, but because of mis-
take or negligence on its part, actual-
ly makes a lower bid and a third
party becomes the sucecessful pur-
chaser. Courts are deeply divided on
this issue. Some take the position
that mistake or negligence on the
mortgagee's part should be treated as
the functional equivalent of a defect
under state law. As a result, these
courts reason, the inadequate price
plus the mistake or negligence are
sufficient to justify setting aside the
sale. See Burge v. Fidelity Bond &
Mortgage Co., 648 A.2d 414 (Del
1994) (sale for 71% to 80% of FMV
set aside based on mistaken bid by
mortgagee); Alberts v. Federal Home
Loan Mortgage Corp., 673 So.2d 158
(Fla.Dist.Ct.App.1996) (affirming trial .
court that set aside a foreclosure sale
after mortgagee’s agent, through a
mistake in communications, entered a
bid of $18,995, instead of $118,995
and property was sold to third party
for a grossly inadequate ' $19,000);
RSR Investments, Inc. v. Barnett
Bank of Pinellas County, 647 So.2d
874 (Fla.Dist.Ct.App.1994) (sale for
6% of FMV set aside because mort-
gagee inadvertently failed to appear
at the sale); Crown Life Insurance
Co. v. Candlewood, Ltd., 818 P.2d 411
(N.M.1991) (sale for 15% to 23% of
FMYV set aside based on mistaken bid
by mortgagee). Other courts, howev-
er, have less sympathy for the mort-
gagee in this setting. See Wells Far-
go Credit Corp. v. Martin, 605 So.2d
531 (Fla.Dist.Ct.App.1992) (trial court
refusal to set aside sale affirmed even
though mortgagee’s agent, through a
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misunderstanding, entered bid of
$15,600 instead of $115,000 and prop-
erty was sold to another for the
grossly inadequate amount of
$20,000); Mellon Finanecial Services
Corp. #7 v. Cook, 585 So.2d 1213
(La.Ct.App.1991) (sale upheld even
though attorney for mortgagee, who
was deaf in his right ear, failed to bid
higher against a third party because
he “contributed to the problem by not
positioning himself in a more favor-
able position, considering his hearing
disability.”); Crossland Mortgage
Corp. v. Frankel, 596 N.Y.3.2d 130
(N.Y.App.Div.1993) (sale to mortga-
gor's father for 28% to 34% of FMV
upheld even though erroneous bid-
ding instructions to mortgagee’s
agent caused him to cease bidding
prematurely). According to the Cross-
land court, “[mortgagee’s] mistake
was unfortunate, [but] it did not pro-

vide a basis to invalidate the sale
which was consummated in complete
accord with lawful procedure
since the mistake was unilateral on
[mortgagee's] part.” Id. at 131.

On balance, the latter approach to
mortgagee mistake seems preferable.
In general, third party bidding should
be encouraged, and this section re-
flects that policy by making it ex-
tremely difficult to invalidate foreclo-
sure sales based on price inadequacy
alone. Where the foreclosure process
itself complies with state law and the
other parties to the process have not
engaged in fraud or similar unlawful
conduct, courts should be especially
hesitant to upset third party expecta-
tions. This is especially the case
where, as here, mortgagees can easily
protect themselves by employing sim-
ple common-sense precautions.

§ 8.4 Foreclosure: Action for a Deficiency

(a) If the foreclosure sale price is less than the un-

paid balance of the mortgage obligation, an action may be
brought to recover a deficiency judgment against any
person who is personally liable on the mortgage obli-
gation in accordance with the provisions of this section. .

(b) Subject to Subsections (¢) and (d) of this section,
the deficiency judgment is for the amount by which the
mortgage obligation exceeds the foreclosure sale price.

(¢) Any person against whom such a recovery is
sought may request in the proceeding in which the action
for a deficiency is pending a determination of the fair
market value of the real estate as of the date of the
foreclosure sale.

(d) If it is determined that the fair market value is
greater than the foreclosure sale price, the persons
against whom recovery of the deficiency is sought are
entitled to an offset against the deficiency in the amount
by which the fair market value, less the amount of any
liens on the real estate that were not extinguished by the
foreclosure, exceeds the sale price.
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Pooling and Servicing Agreement (PSA).6 Surprisingly, many
courts have held that borrowers do not have standing to make
this type of claim, because they were not parties to or intended
third party beneficiaries of the assignment or the PSA & Recogniz-
ing that allowing a foreclosure by a person that does not own the
note and mortgage may subject the borrower to multiple actions,
other courts have held that the borrower does have standing to
make this type of claim.® However, the borrower may have stand-
ing only if the alleged defect caused the assignment to be void,
rather than merely voidable.®® If the defect makes the assign-
ment voidable, the assignor, rather than the borrower, has the
right to decide whether to extinguish the assignment.

§ 7:21 Defective power of sale foreclosure—*“Void-
voidable” distinction

.

The next section examines a variety of defects that provide
grounds for setting aside a power of sale foreclosure, but we
should first consider those defects from a broader perspective.
Generally, defects in the exercise of a power of sale can be
categorized in at least three ways—void, voidable, or
Inconsequential.

Some defects are so substantial that they render the sale void.
In this situation, neither legal nor equitable title transfers to the
sale purchaser or subsequent grantees, except perhaps by adverse

®’E.g., Schwend v. U.S. Bank,
N.A., 2013 WL 686592 (E.D. Mo.
2013); Kilpatrick v. U.S. Bank, NA,
2013 WL 4525571 (S.D. Cal. 2013); In
re Washington, 468 B.R. 846, 76 U.C.C.
Rep. Serv. 2d 289 (Bankr. W.D. Mo.
2011), aff’d, 2012 WL 4483798 (W.D.
Mo. 2012).

63E.g., Wells Fargo Bank, N.A. v.
Strong, 149 Conn. App. 384, 2014 WL
1364994 (Conn. Ct. App. 2014);
Schwend v. U.S. Bank, N.A_, 2013 WL
686592 (E.D. Mo. 2013); Palffy v. BSI
Financial Services, Inc., 2013 WL
4718931 (E.D. Mich. 2013); Kilpatrick
v. U.S. Bank, NA, 2013 WL 4525571
(8.D. Cal. 2013); In re Washington,
468 B.R. 846, 76 U.C.C. Rep. Serv. 2d
289 (Bankr. W.D. Mo. 2011), aff'd,
2012 WL 4483798 (W.D. Mo. 2012).

®Murphyv. Aurora Loan Services,
LLC, 699 F.3d 1027 (8th Cir. 2012), as

corrected, (Nov. 28, 2012) and cert.
denied, 133 S. Ct. 2358, 185 L. Ed. 2d
1068 (2013); Ball v. Bank of New York,
2012 WL 6645695 (W.D. Mo. 2012)
(not reported in F. Supp. 2d); In re
Bailey, 468 B.R. 464 (Bankr. D. Mass.
2012).

65Reinagel v. Deutsche Bank Nat.
Trust Co., 722 F.3d 700 (5th Cir.
2013), opinion amended and
superseded on reh’g, 735 F.3d 220 (5th
Cir. 2013) (strangely, the court held
that the borrower could not assert a
claim based on the PSA but that it
could assert defects in the assignment
that rendered it void); Glaski v. Bank
of America, National Association, 218
Cal. App. 4th 1079, 160 Cal. Rptr. 3d
449 (5th Dist. 2013); Wells Fargo
Bank, N.A. v. Erobobo, 39 Misc. 3d
1220(A), 972 N.Y.S.2d 147 (Sup 2013).
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possession.' The most common defect that renders a sale void is
that the mortgagee had no right to foreclose,” such as when the
mortgage is forged, the loan is not in default, or the loan is void
for illegality.® Traditionally, courts characterized the sale as be-
ing void if the person foreclosing did not own the note,* but courts

[Section 7:21]

'Deep v. Rose, 234 Va. 631, 364
S.E.2d 228 (1988) (when defect renders
sale void, “no title, legal or equitable,
passes to the purchaser”); Henke v.
First Southern Properties, Inc., 586
S.W.2d 617 (Tex. Civ. App. Waco 1979),
writ refused n.r.e., (June 18, 1980);
Dingus, Mortgages—Redemption After
Foreclosure Sale in Missouri, 25 Mo.
L. Rev. 261, 277 (1960); Tiffany, Real
Property § 1552 (3d ed. 1939). But cf.
Phillips v. Latham, 523 S.W.2d 19
(Tex. Civ. App. Dallas 1975), writ
refused n.r.e., (July 16, 1975).

*Rosenberg v. Smidt, 727 P.2d
778 (Alaska 1986) (“only substantial
defects such as a lack of substantive
basis to foreclose in the first place will
make a sale void”); Bevilacqua v. Rodri-
guez, 460 Mass. 762, 955 N.E.2d 884
(2011) (mortgage assignee foreclosed
before mortgage assigned to it);
Graham v. Oliver, 659 S.W.2d 601, 603
(Mo. Ct. App. S.D. 1983); Staffordshire
Investments, Inc. v. Cal-Western
Reconveyance Corp., 209 Or. App. 528,
149 P.3d 150 (20086) (sale held contrary
to terms of valid forbearance agree-
ment deemed void). But see Bottomly
v. Kabachnick, 13 Mass. App. Ct. 480,
434 N.E.2d 667 (1982) (sale void
though default existed because notice
did not identify mortgage holder).

3See, e.g., La Jolla Group 11 v.
Bruce, 211 Cal. App. 4th 461, 149 Cal.
Rptr. 3d 716 (5th Dist. 2012) (forged
deed of trust); Lona v. Citibank, N.A_,
202 Cal. App. 4th 89, 134 Cal. Rptr.
3d 622 (6th Dist. 2011) (unconsciona-
ble loan void for illegality); Garcia v.
World Sav., FSB, 183 Cal. App. 4th
1031, 107 Cal. Rptr. 3d 683 (2d Dist.
2010) (sale void because default cured
before sale); Lee v. HSBC Bank USA,
121 Haw. 287, 218 P.3d 775 (2009)
(sale void because default cured before
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sale); Taylor v. Just, 138 Idaho 137,
59 P.3d 308 (2002) (sale void because
default cured before sale); Bradford v.
Thompson, 470 S.W.2d 633, 89
A.L.R.3d 941 (Tex. 1971); Diversified,
Inc. v. Walker, 702 S'W.2d 717 (Tex.
App. Houston 1st Dist. 1985), writ
refused n.r.e., (Oct. 1, 1986) (sale void
because mortgagor tendered late in-
stallments pursuant to mortgagee’s
agreement to accept late installments

. and cancel sale). “The power of sale is

ordinarily conditioned upon a failure
to pay the debt at a time named, and
consequently a sale before that time
would, it seems, ordinarily be invalid
for any purpose, even in favor of an
innocent purchaser from the purchaser
at the sale.” Tiffany, Real Property
§ 1552 (3d ed. 1939); see also Wellman
v. Travelers Ins. Co., 689 P.2d 1151
(Colo. App. 1984), judgment rev’d on
other grounds, 721 P.2d 685 (Colo.
1986) (sale void because debt previ-
ously satisfied). But see Brown v.
Federal Home Loan Mortg. Co., 2013
Ark. App. 574, 2013 WL 5556267 (2013)
(foreclosure statute eliminated borrow-
ers’ ability to have sale set aside on
basis that loan was not in default).

“See Williams v. Kimes, 996
S.W.2d 43 (Mo. 1999), as modified on
denial of reh’g, (June 29, 1999) (“There
are numerous circumstances that may
render a foreclosure sale void: (1)
where the foreclosing party does not
hold title to the secured note; (2)
where there has been no default by the
mortgagor at or before the first publi-
cation of notice for the sale; (3) where
the secured note has been paid; and
(4) where the deed of trust authorizes
sale upon the request of its holder and
no such request has been given.”); Cobe
v. Lovan, 193 Mo. 235, 92 S.W. 93
(1906); Graham v. Oliver, 659 S.W.2d
601 (Mo. Ct. App. S.D.AAE300640
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in a few recent cases surprisingly and incorrectly have held that
the sale can be valid.® The sale also is void if a trustee under a
deed of trust forecloses without authorization.® The mortgagee’s
failure to follow certain fundamental procedural requirements
may render a sale void. For example, courts have held that a sale
was void when the notice of sale omitted part of the mortgaged
real estate’ or the mortgagee or trustee did not give statutorily-
required notice® or did not record all mortgage assignments before
beginning the sale as statutorily required.® A sale also is void

*Debrunner v. Deutsche Bank
Nat. Trust Co., 204 Cal. App. 4th 433,
138 Cal. Rptr. 3d 830 (6th Dist. 2012),
review denied, (June 13, 2012); You v.
JP Morgan Chase Bank, 293 Ga. 67,
743 S.E.2d 428 (2013). See Whitman
and Milner, Foreclosing on Nothing:
The Curious Problem of the Deed of
Trust Foreclosure Without Entitle-
ment to Enforce the Note, 66 Ark. L.
Rev. 21 (2013).

*In re Cedano, 470 B.R. 522
(B.A.P. 9th Cir. 2012); Lustenberger v.
Hutchinson, 343 Mo. 51, 119 S.W.2d
921 (1938); Graham v. Oliver, 659
S.W.2d 601 (Mo. Ct. App. S.D. 1983);
Albice v. Premier Mortg. Services of
Washington, Inc., 174 Wash. 2d 560,
276 P.3d 1277 (2012). Cf. Trotter v.
Bank of New York Mellon, 152 Idaho
842, 275 P.3d 857, 862 (2012).

’Graham v. Oliver, 659 S.W.2d
601 (Mo. Ct. App. S.D. 1983); cf. Myrad
Properties, Inc. v. LaSalle Bank Nat.
Ass’n, 252 S.W.3d 605 (Tex. App.
Austin 2008), judgment rev’d, 300
S.W.3d 746 (Tex. 2009) (notice de-
scribed only one of two parcels to be
foreclosed; however, sale not void
because notice included sufficient in-
formation for prospective bidders to
determine that both parcels were be-
ing sold).

8See Little v. Cfs Service Corp.,
188 Cal. App. 3d 1354, 233 Cal. Rptr.
923 (2d Dist. 1987); Reese v. Provident
Funding Associates, LLP, 317 Ga.
App. 353, 730 S.E.2d 551 (2012), cert.
granted, judgment vacated on other
grounds, (May 20, 2013) (notice named
servicer as lender); Williams v. Kimes,
996 S.W.2d 43 (Mo. 1999), as modified

on denial of reh’g, (June 29, 1999) (fail-
ure to provide notice to remaindermen
rendered sale void); Roylston v. Bank
of America, N.A., 290 Ga. App. 556,
660 S.E.2d 412 (2008); Terry L. Bell
Generations Trust v. Flathead Bank
of Bigfork, 2013 MT 152, 370 Mont.
342, 302 P.3d 390 (2013) (failure to
give statutorily required notice); NW
Property Wholesalers, LLC v. Spitz,
252 Or. App. 29, 287 P.3d 1106 (2012),
review denied, 353 Or. 203, 296 P.3d
1275 (2013) (failure to serve notice of
sale); Shearer v. Allied Live Oak Bank,
758 S.W.2d 940 (Tex. App. Corpus
Christi 1988), writ denied, (June 14,
1989); see also In re Gatlin, 357 B.R.
519 (Bankr. W.D. Ark. 2008) (incor-
rect street address); In re AMRCO,
Inc., 496 B.R. 442, 58 Bankr. Ct. Dec.
(CRR) 76 (Bankr. W.D. Tex. 2013); In
re Nelson, 134 B.R. 838 (Bankr. N.D.
Tex. 1991) (sale void because notice by
certified mail on 21st day before sale
did not give owner full 21 days notice);
Deep v. Rose, 234 Va. 631, 364 S.E.2d
228 (1988) (sale void because held on
last day of advertisement in violation
of statute). Cf. Amos v. Aspen Alps
123, LLC, 2012 CO 46, 280 P.3d 1256
(Colo. 2012) (sale valid despite failure
to give statutorily-required notice
because trustor had actual notice).
’In re Rinehart, 2012 WL
3018291 (Bankr. D. Idaho 2012); U.S.
Bank Nat. Ass’n v. Ibanez, 458 Mass.
637, 941 N.E.2d 40, 86 A.L.R.6th 755
(2011); Ruiz v. 1st Fidelity Loan Servic-
ing, LLC, 829 N.W.2d .53 (Minn. 2013);
see Barnett v. BAC Home Loan Servic-
ing, L.P., 772 F. Supp. 2d 1328 (D. Or.
2011). Contra Kim v. JPMorgan Chase
Bank, N.A., 493 Mich. 98, 825 N.W.2d
329 (2012) (failure to record mortgage
assignment as required by statute
renders sale voidable, not void).
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when someone other than the named trustee conducts the sale,”
including a successor who has not been validly appointed, or,
conversely, if the original trustee conducts the sale after a
successor-trustee has been appointed.?

Most defects render the foreclosure voidable and not void. When
a voidable error occurs, bare legal title passes to the sale
purchaser, subject to the redemption rights of those injured by
the defective foreclosure. Typically, a voidable error is “an ir-
regularity in the execution of a foreclosure sale” and must be
“substantial or result in a probable unfairness.”® In many
Jurisdictions, the trustee’s purchase at a sale she is conducting
under a deed of trust makes the sale voidable.™ Courts also have
held that a sale is voidable when the mortgagee published the
notice of sale for slightly fewer times than the statutorily
prescribed number® or when the sale is conducted at the east
door, rather than west front door, of the county courthouse. If
the defect only renders the sale voidable, the redemption rights

®See Citizens Bank of Edina v.
West Quincy Auto Auction, Inc., 742
S.W.2d 161 (Mo. 1987) (sale void be-
cause conducted by trustee’s son and
law partner without trustee being
present and without a provision autho-
rizing delegation of trustee’s function).
But cf. Jones v. First American Title
Ins. Co., 107 Cal. App. 4th 381, 131
Cal. Rptr. 2d 859 (2d Dist. 2003), as
modified on denial of reh’g, (Apr. 283,
2003) (reformation permitted to show
recorded substitution of trustee). See
also In re AMRCO, Inc., 496 B.R. 442,
58 Bankr. Ct. Dec. (CRR) 76 (Bankr.
W.D. Tex. 2013) (failure to include
substitute trustee’s address on notice
of foreclosure rendered sale invalid).

"Lane v. Wells Fargo Bank, N.A.,
2012 WL 1687105 (D. Nev. 2012) (un-
published); In re Kitts, 274 B.R. 491
(Bankr. E.D. Tenn. 2002); Winters v.
Winters, 820 S.W.2d 694 (Mo. Ct. App.
S.D. 1991). See Jordan v. Plaza Home
Mortg., Inc., 2011 WL 4809274 (D.
Nev. 2011) (unpublished) (successor
trustee executed notice of default
before becoming properly substituted
trustee; foreclosure not properly inti-
ated). Compare Reynolds v. Woodall,
2012 UT App 206, 285 P.3d 7 (Utah
Ct. App. 2012) (although successor
trustee not validly appointed until af-
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ter sale, borrower must show injury to
invalidate sale).

Dimock v. Emerald Properties
LLC, 81 Cal. App. 4th 868, 97 Cal.
Rptr. 2d 255 (4th Dist. 2000).

®Conlin v. Mortgage Electronic
Registration Systems, Inc., 714 F.3d
355 (6th Cir. 2013); Lessl v. CitiMort-
gage, Inc., 515 Fed. Appx. 467 (6th Cir.
2013) (unpublished); England v.
Mortgage Electronic Registration
Systems, 2013 WL 1812194 (E.D. Mich.
2013); Kim v. JPMorgan Chase Bank,
N.A., 493 Mich. 98, 825 N.W.2d 329
(2012); Gilroy v. Ryberg, 266 Neb. 617,
667 N.W.2d 544 (2003) (“We * * *
hold that to establish a defect that
renders the trustee’s sale voidable, the
party seeking to set aside the sale
must show not only the defect, but also
that the defect caused the party preju-
dice.”).

3ee, e.g., Whitlow v. Mountain
Trust Bank, 215 Va. 149, 207 S.E.2d
837 (1974); Dingus, supra note 1, at
276-282.

"See, e.g., Jackson Investment
Corp. v. Pittsfield Products, Inc., 162
Mich. App. 750, 413 N.W.2d 99 (1987);
Kennon v. Camp, 353 S.W.2d 693 (Mo.
1962).

®See Wakefield v. Dinger, 234
AA000642
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intervening purchaser with notice of the defect, because they
could not reacquire the property in good faith.”

§ 7:22 Defective power of sale foreclosure—Specific

problems

In this section, we focus on commonly raised grounds for set-
ting aside a power of sale foreclosure. As we will note, some 1ir-
regularities are considered so prejudicial that the presence of one
of them alone may be sufficient to invalidate a foreclosure. Other

deficiencies, however, may only

be significant if they are found in

conjunction with other defects. In any event, the chances for
reversal of a sale are always strengthened by the cumulative
impact of several irregularities in one foreclosure proceeding.

The following discussion analyz

es challenges based on (1) inad-

equacy of the sale price, (2) the time of sale, (3) the place of sale,
(4) sale by parcels or in bulk, (5) chilled bidding, (6) purchase by
the mortgagee, and (7) the conduct of the trustee of a deed of
trust. It then examines statutes that states have enacted in an
attempt to enhance the stability of titles acquired at foreclosure

sales.

Inadequacy of the Sale Price

All jurisdictions adhere to the recognized rule that mere inade-

quacy of the

foreclosure sale price

will not invalidate a sale,

absent fraud, unfairness, or other irregularity.’ Courts generally
articulate two main standards for invalidating a foreclosure sale

21g,6 McDaniel v. Sprick, 297 Mo.
424, 249 S.W. 611 (1923); see also 3
Pomeroy, Equity Jurisprudence 55-57
(5th ed. 1941) (support by analogy to
recording act cases).

[Section 7:22]

p D.LC. v. Myers, 955 F.2d 348
(5th Cir. 1992); Perales v. Wells Fargo
Bank, N.A., 2013 WL 3456998 (W.D.
Tex. 2013); Kurtz v. Ripley County
State Bank, 785 F. Supp. 116 (E.D.
Mo. 1992), judgment affd, 972 F.2d
354 (8th Cir. 1992); Security Sav. and
Loan Ass'n v. Fenton, 167 Ariz. 268,
806 P.2d 362 (Ct. App. Div. 2 1990); 6
Angels, Inc. V. Stuart-Wright
Mortgage, Inc., 85 Cal. App. 4th 1279,
102 Cal. Rptr. 2d 711 (2d Dist. 2001);
Handy v. Rogers, 143 Colo. 1, 351 P.2d
819 (1960); Kouros v. Sewell, 225 Ga.
487, 169 S.E.2d 816 (1969); Phillips v.
Atlantic Bank & Trust Co., 168 Ga.

App. 590, 309 S.E.2d 813 (1983);
Gilbert v. Lusk, 123 Ind. App. 167, 106
N.E.2d 404 (1952); Lippold v. White,
181 Md. 562, 31 A.2d 170 (1943);
Boatmen’s Bank of Jefferson County
v. Community Interiors, Inc., 721
S W.2d 72 (Mo. Ct. App. E.D. 1986);
Robert R. Wisdom 0il Co., Inc. v.
Gatewood, 682 g w.2d 882 (Mo. Ct.
App. S.D. 1984); Mueller v. Simmons,
634 S.W.2d 533 (Mo. Ct. App. E.D.
1982); Greater Southwest Office Park,
Ltd. v. Texas Commerce Bank Nat.
Ass'n, 786 S.W.2d 386 (Tex. App.
Houston 1st Dist. 1990), writ denied,
(Nov. 21, 1990); Ogden v. Gibralter
Sav. Ass'n, 620 SW.2d 926 (Tex. Civ.
App. Corpus Christi 1981), judgment
rev’d on other grounds, 640 S.W.2d
2392 (Tex. 1982); Pyper v. Bond, 2011
UT 45, 258 P.3d 575 (Utah 2011);
Tiffany, Real Property § 1550 (3rd ed.
1939).
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If the defective sale is only voidable, who is a bona fide
purchaser? A mortgagee-purchaser should rarely, if ever, qualify
as a bona fide purchaser, because the mortgagee or its attorney
normally manages the power of sale foreclosure and should be
responsible for defects. The result should be the same when a
deed of trust is foreclosed. Although the trustee, rather than the
lender, normally is in charge of the proceedings, a court probably
will treat the trustee as the lender’s agent for purposes of
determining BFP status. If the sale purchaser paid value and is
unrelated to the mortgagee, he should take free of voidable
defects if: (a) he has no actual knowledge of the defects; (b) he is
not on reasonable notice from recorded instruments; and (c¢) the
defects are such that a person attending the sale and exercising
reasonable care would be unaware of the defects.*® When a
subsequent grantee has acquired the property, BFP status should
easier to achieve. If the grantee did not attend the sale, she is a
bona fide purchaser unless she had actual notice of the defect or
was on reasonable notice from the recorded documents. If the
sale purchaser or some later purchaser is a BFP but conveys the
property to a person who does not qualify, such as the original
mortgagee, what should the result be? Most jurisdictions would
probably refuse to confer BFP status on the mortgagee and on an

ute nor the deed of trust required that Mortg. Corp. v. Appel, 143 Idaho 42,

information to be in the notice. See
Goffney v. Family Savings & Loan
Ass’n, 98 Cal. Rptr. 2d 497 (App. 2d
Dist. 2000), as modified on denial of
reh’g, (June 30, 2000). For a complete
catalogue of “insubstantial” defects,
see Graham v. Oliver, 659 S.W.2d 601,
604 (Mo. Ct. App. S.D. 1983); see also
Burrill v. First Nat. Bank of Shawnee
Mission, N.A., 668 S.W.2d 116 (Mo. Ct.
App. W.D. 1984).

®In re Edry, 201 B.R. 604 (Bankr.
D. Mass. 1996) (foreclosure purchaser
not a BFP, because he was an “experi-
enced purchaser” who knew that dis-
play ads usually used to advertise
foreclosure sale); Rosenberg v. Smidt,
727 P.2d 778 (Alaska 1986) (foreclo-
sure sale purchasers were deemed to
be on inquiry notice of trustee’s failure
to use “due diligence” to determine last
known address of the mortgagor where
trustee’s deed failed to contain a fac-
tual recitation of the trustee’s actions
in complying with statutory notice
requirements); Federal Home Loan
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137 P.3d 429 (2006) (quoting text with
approval); Mirjafari v. Cohn, 183 Md.
App. 701, 963 A.2d 247 (2009),
judgment aff'd, 412 Md. 475, 988 A.2d
997 (2010) (BFP status determined at
time of sale); Pizza v. Walter, 345 Md.
664, 694 A.2d 93 (1997) (purchaser
who is attorney for mortgagee is not a
BFP); Swindell v. Overton, 310 N.C.
707, 314 S.E.2d 512 (1984) (quoting
text with approval); Albice v. Premier
Mortg. Services of Washington, Inc.,
174 Wash. 2d 560, 276 P.3d 1277 (2012)
(experienced real estate purchaser
knew sufficient facts to put him on in-
quiry notice); cf. Melendrez v. D & 1
Investment, Inc., 127 Cal. App. 4th
1238, 26 Cal. Rptr. 3d 413 (6th Dist.
2005) (“the two elements of being a
BFP are that the buyer (1) purchase
the property in good faith for value,
and (2) have no knowledge or notice of
the asserted rights of another”—the
fact that third party buyer was an
experienced foreclosure fiﬁ« 64
not alone enough to destroy BFP sta-
tus).
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can be cut off if a bona fide purchaser for value acquires the
land.” When this occurs, an action for damages against the
foreclosing mortgagee or trustee may be the only remaining
remedy.

Finally, some defects are so inconsequential that they render
the sale neither void nor voidable. These defects commonly
involve minor discrepancies in the notice of sale. For example,
when the first of four published notices of sale omitted the place
of sale, the court held that the sale was valid because the
mortgagee substantially complied with the deed of trust require-
ments and the omission did not affect the parties in a “material
way.”" Similarly, a court held that a sale was valid though the
mortgagee sent the notice of sale by regular mail, rather than by
the statutorily required certified or registered mail, because the
mortgagor had actual notice of the sale for more than the

statutorily specified period."

Mo. App. 407, 135 S.W.2d 17 (1939).

See, e.g., Rosenberg v. Smidt,
727 P.2d 778 (Alaska 1986) (when “a
defect in a foreclosure sale makes it
merely voidable, * * * sale to a BFP
cuts off the trustor’s ability to set aside
the sale”); Ragland v. U.S. Bank Nat.
Assn., 209 Cal. App. 4th 182, 147 Cal.
Rptr. 3d 41 (4th Dist. 2012); Mirjafari
v. Cohn, 183 Md. App. 701, 963 A.2d
247 (2009), judgment aff’'d, 412 Md.
475, 988 A.2d 997 (2010); Gilroy v.
Ryberg, 266 Neb. 617, 667 N.W.2d 544
(2003) (“An injured party can have the
sale set aside only so long as ‘the legal
title has not moved to a bona fide
purchaser.””); Note, 5 Alaska L. Rev.
799 (1988); Jackson v. Klein, 320
S.W.2d 553 (Mo. 1959); Steward v.
Good, 51 Wash. App. 509, 754 P.2d
150 (Div. 1 1988); Dingus, supra note
1, at 277, 280.

In re Hoffman, 280 B.R. 234
(Bankr. W.D. Mo. 2002) (defect incon-
sequential because “only abnormality
with the Debtor’s address was that the
street name was misspelled Lester
instead of Lister™); Richards v. Phillips,
925 So. 2d 216 (Ala. Civ. App. 2005)
(foreclosure notice “furnished the
means of eliminating any confusion
that might have resulted from the ref-
erence to Shelby county in its pream-
ble;” therefore, that inaccurate state-

ment “was not a sufficient basis upon
which to set aside a foreclosure deed”);
Fairfield Plantation Action Commit-
tee, Inc. v. Plantation Equity Group,
Inc., 215 Ga. App. 746, 452 S.E.2d 147
(1994) (sale not set aside though first
two publications included “two substi-
tutions of ‘southeast’ for ‘southwest’ in
describing an outparcel, and the omis-
sion of one line of text referring to a
land lot identified immediately below
but the errors” because they “were cor-
rected in the third and fourth publica-
tions”); Tarleton v. Griffin Federal Sav.
Bank, 202 Ga. App. 454, 415 S.E.2d 4
(1992) (foreclosure advertisement not
legally defective for referring to secu-
rity deed as being recorded at page
three, rather than page two, of county
records; potential purchaser would not
have been misled because page three
was part of the same recorded docu-
ment); Concepts, Inc. v. First Sec.
Realty Services, Inc., 743 P.2d 1158
(Utah 1987) (sale not invalid though
1983 notice of sale stated that sale
would take place in 1982); Bailey v.
Pioneer Federal Sav. & Loan Ass'n,
210 Va. 558, 172 S.E.2d 730 (1970).

®Macon-Atlanta State Bank v.
Gall, 666 5.W.2d 934 (Mo. Ct. App.
W.D. 1984). A notice of default that
misstated the number of defaulted
monthly payments did not render the
sale invalid, because neither the stat-
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intervening purchaser with notice of the defect, because they
could not reacquire the property in good faith.?'

§ 7:22 Defective power of sale foreclosure—Specific
problems

In this section, we focus on commonly raised grounds for set-
ting aside a power of sale foreclosure. As we will note, some ir-
regularities are considered so prejudicial that the presence of one
of them alone may be sufficient to invalidate a foreclosure. Other
deficiencies, however, may only be significant if they are found in
conjunction with other defects. In any event, the chances for
reversal of a sale are always strengthened by the cumulative
impact of several irregularities in one foreclosure proceeding.

The following discussion analyzes challenges based on (1) inad-
equacy of the sale price, (2) the time of sale, (3) the place of sale,
(4) sale by parcels or in bulk, (5) chilled bidding, (6) purchase by
the mortgagee, and (7) the conduct of the trustee of a deed of
trust. It then examines statutes that states have enacted in an
attempt to enhance the stability of titles acquired at foreclosure
sales.

Inadequacy of the Sale Price

All jurisdictions adhere to the recognized rule that mere inade-
quacy of the foreclosure sale price will not invalidate a sale,
absent fraud, unfairness, or other irregularity.’ Courts generally
articulate two main standards for invalidating a foreclosure sale

#'See McDaniel v. Sprick, 297 Mo.
424, 249 S.W. 611 (1923); see also 3
Pomeroy, Equity Jurisprudence 55-57
(5th ed. 1941) (support by analogy to
recording act cases).

[Section 7:22]

'F.D.I.C. v. Myers, 955 F.2d 348
(5th Cir. 1992); Perales v. Wells Fargo
Bank, N.A., 2013 WL 3456998 (W.D.
Tex. 2013); Kurtz v. Ripley County
State Bank, 785 F. Supp. 116 (E.D.
Mo. 1992), judgment affd, 972 F.2d
354 (8th Cir. 1992); Security Sav. and
Loan Ass’n v. Fenton, 167 Ariz. 268,
806 P.2d 362 (Ct. App. Div. 2 1990); 6
Angels, Inc. v. Stuart-Wright
Mortgage, Inc., 85 Cal. App. 4th 1279,
102 Cal. Rptr. 2d 711 (2d Dist. 2001);
Handy v. Rogers, 143 Colo. 1, 351 P.2d
819 (1960); Kouros v. Sewell, 225 Ga.
487, 169 S.E.2d 816 (1969); Phillips v.
Atlantic Bank & Trust Co., 168 Ga.

App. 590, 309 S.E.2d 813 (1983);
Gilbert v. Lusk, 123 Ind. App. 167, 106
N.E.2d 404 (1952); Lippold v. White,
181 Md. 562, 31 A.2d 170 (1943);
Boatmen’s Bank of Jefferson County
v. Community Interiors, Inc., 721
S.wW.2d 72 (Mo. Ct. App. E.D. 1986);
Robert R. Wisdom Oil Co., Inc. v.
Gatewood, 682 S.W.2d 882 (Mo. Ct.
App. S.D. 1984); Mueller v. Simmons,
634 S'W.2d 533 (Mo. Ct. App. E.D.
1982); Greater Southwest Office Park,
Ltd. v. Texas Commerce Bank Nat.
Ass’n, 786 S.W.2d 386 (Tex. App.
Houston 1st Dist. 1990), writ denied,
(Nov. 21, 1990); Ogden v. Gibralter
Sav. Ass’n, 620 S.W.2d 926 (Tex. Civ.
App. Corpus Christi 1981), judgment
rev’d on other grounds, 640 S.W.2d
232 (Tex. 1982); Pyper v. Bond, 2011
UT 45, 258 P.3d 575 (Utah 2011);
Tiffany, Real Property § 1550 (3rd ed.
1939).
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Electronically Filed
7/31/2017 10:10 AM
Steven D. Grierson

CLERK OF THE COU,
e Rl b B

MICHAEL F. BOHN, ESQ.
Nevada Bar No.: 1641
mbohn@bohnlawfirm.com

ADAM R. TRIPPIEDI, ESQ.
Nevada Bar No.: 12294
atrippiedi@bohnlawfirm.com

LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.
376 East Warm Springs Road, Ste. 140
Las Vegas, Nevada 89119
(702) 642-3113/ (702) 642-9766 FAX
Attorneys for plaintiff
DISTRICT COURT

CLARK COUNTY, NEVADA

SATICOY BAY LLC SERIES 4641 CASE NO.: A-13-689240-C
VIAREGGIO CT DEPT NO.: XIV

Plaintiff,
VS.
NATIONSTAR MORTGAGE, LLC; COOPER
CASTLE LAW FIRM, LLP; and MONIQUE
GUILLORY

Defendants.

NATIONSTAR MORTGAGE, LLC
Counterclaimant,

VS.

SATICOY BAY LLC SERIES 4641

VIAREGGIO CT; NAPLES COMMUNITY

HOMEOWNERS ASSOCIATION; DOES 1

through X; and ROE CORPORATIONS I

Through X, inclusive,

Counter-defendants

MOTION FOR DEFAULT JUDGMENT AGAINST DEFENDANT MONIQUE GUILLORY

Plaintiff Saticoy Bay LLC Series 4641 Viareggio Ct, by and through its attorney, the Law Offices
of Michael F. Bohn, Esq., Ltd. hereby moves for default judgment zagainst defendant Monique Guillory.
A000647
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DATED this 31st day of July, 2017.

LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.

By: /s / Adam R. Trippiedi, Esq.
Michael F. Bohn, Esq.
Adam R. Trippiedi, Esq.
376 East Warm Springs Road, Suite 140
Las Vegas, Nevada 89119
Attorney for Plaintiff

NOTICE OF MOTION

TO: Defendants above named; and
TO:  All counsel of record

YOU AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the undersigned will bring the
above and foregoing Motion on for hearing before the above entitled Court, Department XIV, on the

7 day of Sept. , 2017, at 9:30  am. or as soon thereafter as counsel can be heard.

DATED this 31 day of July, 2017.

LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.

By: /s / Adam R. Trippiedi, Esq.
Michael F. Bohn, Esg.
Adam R. Trippiedi, Esq.
376 East Warm Springs Road, Suite 140
Las Vegas, Nevada 89119
Attorney for Plaintiff

FACTS
Plaintiff is the owner of the real property commonly known as 4641 Viareggio Court, Las Vegas,
Nevada (“the Property”). Plaintiff acquired the property by foreclosure deed recorded September 6, 2013
as instrument number 201309060000930. A copy of the foreclosure deed is Exhibit 1 hereto. The
foreclosure deed arose from a delinquency in assessments due from the former owner to the Naples
Community Homeowners Association, pursuant to NRS Chapter 116.

Leach Johnson Song & Gruchow was the foreclosure agent for the HOA. The foreclosure deed
AA000648
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provides in part:

This conveyance is made pursuant to the authority and powers vested to Napes by Chapter
116 of Nevada Revised Statutes and the Declaration of Covenants, Conditions, and
Restrictions recorded May 7, 2000 in Book 20000507 as Instrument No. 00911, in the
Official Records of Clark County, Nevada, and any subsequent modifications,
amendments or updates of the said Declaration of Covenants, Conditions, and
Restrictions, and Naples having complied with all applicable statutory requirements of the
State of Nevada, and performed all duties required by such Declaration of Covenants,
Conditions, and Restrictions.

A Notice of Delinquent Assessment Lien, was recorded on August 18, 2011 in Book
20110818, Instrument No. 02904 of the Official Records of the Clark County Recorder,
Nevada, said Notice having been mailed by certified mai to the owners of record; a Notice
of Default and Election to Sell Real Property to Satisfy Assessment Lien was recorded on
January 24, 2012 in Book 20120124, Instrument No. 00764 in the Official Records, Clark
County, Nevada, said document having been mailed by certified mail to the owner of
record and all parties of interest, and more than ninety (90) days having elapsed from the
mailing of said Notice of Default, a Notice of Sale was published once a week for three
consecutive weeks commencing on September 20, 2012, in the Nevada Legal News, a
legal newspaper. Said Notice of Sale was recorded on July 30, 2012 in Book 20120730
as Instrument 01448 of the Official Records of the Clark County Recorder, Nevada, and
at least twenty days before the date fixed therein for the sale, a true and correct copy of
said Notice of Sale was posted in three of the most public places in Clark County, Nevada,
and in a conspicuous place on the property located at 4641 Viareggio Ct., Las Vegas, NV

On August 22, 2013 at 10:00 a.m. of said day, at Nevada Legal News, a Nevada
Corporation, Front Entrance Lobby, 930 South 4™ Street, Las Vegas, Nevada 89101,
Naples, by and through its Agent, exercised its power of sale and did sell the above
described property at public auction. Grantee, being the highest bidder at said sale,
became the purchaser and owner of said property for the sum of FIVE THOUSAND FIVE
HUNDRED SIXTY THREE ($5,563.00) Dollars, cash, lawful money of the United
States, in full satisfaction of the indebtedness secured by the lien of Naples.

See Exhibit 1.

Plaintiff filed a Complaint to quiet title on September 25, 2013. Defendant Monique Guillory was
served with the summons and complaint but failed to answer or otherwise make an appearance in this
action. As such, a Default against this defendant was entered on November 19, 2013. A copy of the
Defaults is attached as Exhibit 2.
Based on the foregoing facts, the plaintiff now moves for default judgment against defendant

Monique Guillory.

POINTS AND AUTHORITIES

NRS 116.31166 provides:

Foreclosure of liens: Effect of recitals in deed, purchaserp\[&qfdﬁwsible for proper
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application of purchase money; title vested in purchaser without equity or right of
redemption.
1. The recitals in a deed made pursuant to NRS 116.31164 of:
(a) Default, the mailing of the notice of delinquent assessment, and the recording
of the notice of default and election to sell;
(b) The elapsing of the 90 days; and
(c) The giving of notice of sale,

are conclusive proof of the matters recited.

2. Such a deed containing those recitals is conclusive against the unit’s former owner, his
or her heirs and assigns, and all other persons. The receipt for the purchase money
contained in such a deed is sufficient to discharge the purchaser from obligation to see to
the proper application of the purchase money.

3. The sale of a unit pursuantto NRS 116.31162, 116.31163 and 116.31164 vests in the
purchaser the title of the unit’s owner without equity or right of redemption.

The statute provides that the recitals in the foreclosure deed are conclusive against the unit’s

former owner, his or her heirs and assigns, and all other persons. See also: SFR Invs. Pool 1, LLC v. U.S.

Bank, N.A. 334 P.3d 408, 130 Nev. Adv. Op. 75 (2014).

As conclusively evidenced by the recitals of the foreclosure deed, the foreclosure sale complied
with all requirements of law and as such, the plaintiff became the rightful owner of the property.
Thereafter, plaintiff filed the instant action in part to ensure that all rights this defendant could claim to
title be permanently extinguished. Although personally served with the summons and complaint,
defendant never filed an answer or responsive pleading or otherwise made an appearance in this case.
As a result, plaintiff entered a default against defendant. Having complied with all prerequisite
obligations to a grant of default judgment, plaintiff is entitled to judgment against the defendant Monique
Guillory and is entitled to the relief of quiet title in favor of plaintiff.

CONCLUSION

The recitals contained in the foreclosure deed, which state that the foreclosure complied with all
requirements of law, are conclusive as against the former owner of the property, Monique Guillory as well
as all other persons. To ensure that title to the property located at 4641 Viareggio Court, Las Vegas,
Nevada be quieted to plaintiff, plaintiff initiated the instant action and served all defendants with a copy
of the summons and complaint, to which Monique Guillory never responded. A default has been entered

against this defendant. Accordingly, plaintiff respectfully requests %%@%judgment granting quiet
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title in favor of plaintiff and against Monique Guillory be entered.

DATED this 31 day of July, 2017.

LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.

By: /s /Adam R. Trippiedi, Esq.
Michael F. Bohn, Esq.
Adam R. Trippiedi, Esq.
376 East Warm Springs Road, Suite 140
Las Vegas, Nevada 89119
Attorney for Plaintiff

CERTIFICATE OF SERVICE

Pursuantto NRCP 5, NEFCR 9 and EDCR 8.05, | hereby certify that | am an employee of the Law
Offices of Michael F. Bohn, Esq., Ltd., and on the 31* day of July, 2017, an electronic copy of the
MOTION FOR DEFAULT JUDGMENT AGAINST DEFENDANT MONIQUE GUILLORY was served
on opposing counsel via the Court’s electronic service system to the following counsel of record:

Dana Jonathon Nitz, Esqg.
Regina A. Habermas, Esg.
Wright Finlay & Zak, LLP
7785 W. Sahara Ave. # 200
Las Vegas, NV 89117

/s/ Marc Sameroff/
An Employee of the LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.

AA000651
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| Inst #: 201309080000930
Fees: $18.00 N/C Fee: $25.00
RPTT: $640.05 Ex: #

09/06/2013 09:03:24 AM
When recorded return to, and Receipt #: 1761078
Mail Tax Statements to: Requestor:
‘ RESOURCES GROUP
Saticoy Bay LLC Series 4641 Viareggio Ct. Recorded By: LEX Pgs: 3
900 S. Las Vegas Blvd., Suite 810 DEBBIE CONWAY
Las Vegas, NV 89101 | CLARK COUNTY RECORDER

APN: 163-19-311-015

FORECLOSURE DEED

NAPLES COMMUNITY HOMEOWNERS ASSOCIATION (“Naples”), pursuant to
NRS 116.31164(3), does hereby grant and convey, but without covenant or warranty, express
or implied regarding title, possession or encumbrances, to SATICOY BAY LLC SERIES
4641 VIAREGGIO CT. (herein called Grantee), the real property in the County of Clark,
State of Nevada, described as follows:

Lot 70 in Block 1 of Conquistador/Tompkins — Unit 2, as shown by
map thereof on file in Plat Book 93, Page 1, of the records of the
County Recorder of Clark County, NV, more commonly known as:
4641 Viareggio Ct., Las Vegas, NV

This conveyance is made pursuant to the authority and powers vested to Naples by
Chapter 116 of Nevada Revised Statutes and the provisions of the Declaration of Covenants,
Conditions and Restrictions; recorded May 7, 2000 in Book 20000507 as Instrument No.
00911, in the Official Records of Clark County, Nevada, and any subsequent modifications,
amendments or updates of the said Declaration of Covenants, Conditions and Restrictions,
and Naples having complied with all applicable statutory requirements of the State of
Nevada, and performed all duties required by such Declaration of Covenants, Conditions and
Restrictions.

A Notice of Delinquent Assessment Lien was recorded on August 18, 2011 in
Book 20110818, Instrument No. 02904 of the Official Records of the Clark County Recorder,
Nevada, said Notice having been mailed by certified mail to the owners of record; a Notice of
Default and Election to Sell Real Property to Satisfy Assessment Lien was recorded on
January 24, 2012 in Book 20120124, Instrument No. 00764 in tHe"O#RER Records, Clark
County, Nevada, said document having been mailed by certified mail to the owner of record



and all parties of interest, and more than ninety (90) days having elapsed from the mailing of
said Notice of Default, a Notice of Sale was published once a week for three consecutive weeks
commencing on September 20, 2012, in the Nevada Legal News, a legal newspaper. Said Notice
of Sale was recorded on July 30, 2012 in Book 20120730 as Instrument 01448 of the Official
Records of the Clark County Recorder, Nevada, and at least twenty days before the date fixed
therein for the sale, a true and correct copy of said Notice of Sale was posted in three of the
most public places in Clark Counfy, Nevada, and in a conspicuous place on the property
located at 4641 Viareggio Ct., Las Vegas, NV '

On August 22, 2013 at 10:00 a.m. of said day, at Nevada Legal News, a Nevada
Corporation, Front Entrance Lobby, 930 South 4™ Street, Las Vegas, Nevada, 89101, Naples,
by and through its Agent, exercised its power of sale and did sell the above described
property at public auction. Grantee, being the highest bidder at said sale, became the
purchaser and owner of said property for the sum of FIVE THOUSAND FIVE HUNDRED
SIXTY THREE ($5,563.00) Dollars, cash, lawful money of the United States, in full
satisfaction of the indebtedness secured by the lien of Naples.

IN WITNESS WHEREOF, NAPLES COMMUNITY HOMEOWNERS
ASSOCIATION caused its corporate name to be affixed hereto, and this instrument to be
executed by its authorized agent.

Dated  7/27//3

HEATHER L. KELLEY

Notary Public Stete of Nevada
No. 02-73274-1 .

Y My appt, exp, Dec. 30, 2013

- STATE OF NEVADA )
COUNTY OF CLARK )

o e

On &]&‘1 ) ) » before me, the undersigned, a Notary Public in and for said
State, personally appeared KIRBY C. GRUCHOW, JR., known (or proven) to me to be the
authorized agent of NAPLES COMMUNITY HOMEOWNERS ASSOCIATION, and executed
the within Foreclosure Deed on behalf of the corporation therein named.

NOTARY PUBLIC /

AA000654



STATE OF NEVADA
DECLARATION OF VALUE

1. Assessor Parcel Number(s)

2. 163-19-311-015

b.
C.
d.
2. Type of Property:
a.] |} Vacant Land b.Jv] Single Fam. Res. FOR RECORDERS OPTIONAL USE ONLY
c.l {Condo/Twnhse d.| | 2-4 Plex Book Page:
e.l ] Apt. Bldg £] ] Comm'l/Ind'] Date of Recording:
g.] | Agricultural h.] | Mobile Home Notes:
Other
3.a. Total Value/Sales Price of Property 5. /&_SA O A o0
b. Deed in Lieu of Foreclosure Only (value of property ( )
¢. Transfer Tax Value: $ RS o5 7 6D
d. Real Property Transfer Tax Due $ L40.037

4. If Exemption Claimed:
a. Transfer Tax Exemption per NRS 375.090, Section

b. Explain Reason for Exemption:

5. Partial Interest: Percentage being transferred: /&V %

The undersigned declares and acknowledges, under penalty of perjury, pursuant to NRS 375.060

and NRS 375.110, that the information provided is correct to the best of their information and belief,

and can be supported by documentation if called upon to substantiate the information provided herein.
Furthermore, the parties agree that disallowance of any claimed exemption, or other determination of
additional tax due, may result in a penalty of 10% of the tax-due’ plus interest at 1% per month. Pursuant
to NRS 375.030, the Buyer and Seller shall be jointly and severally liable for any additional amount owed.

Signature 52705 Capacity: Agent for Seller

Kirby K. Gruchow, Jr., Esq.

Signature Capacity: Agent for Buyer
SELLER (GRANTOR) INFORMATION BUYER (GRANTEE) INFORMATION

(REQUIRED) (REQUIRED)
Print Name: Naples Community HOA Print Name: SATICOY BAY LLC
Address:c/g [each Johnson Son r W Address: Series 4641 Viareggio Ct.
City: 8945 W. Russel Rd., Suite 330 City: 900 S. Las Vegas Blvd., #810
State: Las Vegas, NV Zip: 89148 State:Las Vegas, NV Zip:89101

COMPANY/PERSON REQUESTING RECORDING {Required if not seller or buyer)

Print Namgi#77 Loy 8oy i, SE&R/eS et/ Escrow #

Address: 76D S Liks veyng pityotee VIARESGe O e
City: A State: ALY Zip: 8?/@/

~ AS A PUBLIC RECORD THIS FORM MAY BE RECORDEDMWD
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Electronically Filed
11/19/2013 02:44:01 PM

DFLT | % b Sl

MICHAEL F. BOHN CLERK OF THE COURT
Nevada Bar No.: / © 4//
LAW OFFICES OF MICHAEL F. BOHN, ESQ,, LTD.

376 E. Warm Springs Road, Ste. 125

Las Vegas, NV 89119
(702) 642-3113 DISTRICT COURT

CLARK COUNTY, NEVADA

SATICOY BAY LLC SERIES 4641
VIAREGGIO CT

CASE NO. A689240
DEPTNO. V

Plaintiff(s),
_V S_

NATIONSTAR MORTGAGE, LLC;
COOPER CASTLE LAW FIRM, LLP; and
MONIQUE GUILLORY

vvv\,\,\,\,,s_’vvvv

Defendant(s).

DEFAULT

It appearing from the files and records in the above entitled action that
MONIQUE GUILLORY

Defendant(s) herein, being duly served with a copy of the Summons and Complaint on

October 11th, 2013 that more than 20 days, exclusive of the day

YEAEIVED

«
oV 1% 2013

CLERK OF THE COURT

of service, having expired since service upon the Defendant(s); that no answer or other
appearance having been filed and no further time having been granted, the default of

the above-named Defendant(s) for failing to answer or otherwise plead to Plaintiff's

STEVEND. G |ERSON CLERK OF C
/.ﬂ / /p//%

Deputy erk - f “Date O
WIGHELLENCCARTHY OV 15 2013

AA000657

Complaint is hereby entered.

Submitted By:

>

MICHAEL F. BOHN, ESQ

Nevada Bar No.: 1641

LAW OFFICES OF MICHAEL F. BOHN, ESQ Default2.wpd/February 19, 2003
376 E. Warm Springs Road, Ste. 125

Las Vegas, NV 89119

(702) 642-3113






