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NIKOLL NIKCI, ESQ.
Nevada Bar No. 10699
nnikci@bohnlawfirm.com
LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.
2260 Corporate Circe, Ste. 480
Henderson, Nevada  89074
(702) 642-3113/ (702) 642-9766 FAX

Attorneys for plaintiff/counterdefendant

DISTRICT COURT

CLARK COUNTY, NEVADA

SATICOY BAY LLC SERIES 4641
VIAREGGIO CT,

                        Plaintiff,

vs.

NATIONSTAR MORTGAGE, LLC; COOPER
CASTLE LAW FIRM, LLP; and MONIQUE
GUILLORY,

Defendants.
______________________________________
NATIONSTAR MORTGAGE, LLC

                       Counterclaimant,

vs.

SATICOY BAY LLC SERIES 4641
VIAREGGIO CT; NAPLES COMMUNITY
HOMEOWNERS ASSOCIATION; DOES 1
through X; and ROE CORPORATIONS I
Through X, inclusive,

                       Counter-defendants.

 CASE NO.:  A-13-689240-C
 DEPT NO.:   XIV

PLAINTIFFS OPPOSITION TO NATIONSTAR’S MORTGAGE, LLC’S
MOTION FOR SUMMARY JUDGMENT

Plaintiff Saticoy Bay LLC Series 4641 Viareggio Ct., by and through its attorneys, The Law

Offices of Michael F. Bohn, Esq. Ltd., hereby opposes the motion for summary judgment filed by

1

Case Number: A-13-689240-C

Electronically Filed
11/23/2020 1:58 PM
Steven D. Grierson
CLERK OF THE COURT
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defendant counterclaimant Nationstar Mortgage, LLC on November 9, 2020.  This opposition is based

upon the points and authorities contained herein.

DATED this 23rd day of November, 2020.

LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.

By: / s /Nikolll Nikci, Esq. . /  
       Michael F. Bohn, Esq.
       Nikoll Nikci, Esq.
       2260 Corporate Circle, Suite 480
       Henderson, Nevada  89074
       Attorney for plaintiff/counterdefendant

INTRODUCTION

Defendant Nationstar alleges it is entitled to summary judgment because of Federal Home Loan

Mortgage Corporation’s (“Freddie Mac”) interest in the first deed of trust preempted the HOA foreclosure

sale.  On the other hand, defendant Nationstar has failed to provide admissible evidence that Freddie Mac

has an interest in the subject property.  Throughout its motion defendant bank states it has contractual

authority to act on behalf of Freddie Mac, however, in the seven years since this case was initiated this

purported contract has not been disclosed.

It is well established Nevada law that the statute of frauds requires an interest in land to be created

by a conveyance, in writing and signed.  Defendant has not provided the required writing that would

demonstrate Freddie Mac’s its interest in the subject property.  As a result, plaintiff respectfully request

this court enter an order denying defendant’s renewed motion for summary judgment.

PROCEDURAL HISTORY

Plaintiff filed its complaint on September 25, 2013.

Defendant bank filed its amended answer and counterclaim on March 13, 2015.

On May 15, 2017, plaintiff filed its motion for summary judgment.

On February 26, 2018, a hearing was held on plaintiff’s motion for summary judgment.  At that

time the court granted plaintiff’s motion for summary judgment.  The court’s findings of fact, conclusions

of law, and judgment granting quiet title was entered on December 11, 2018.

2
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Defendant timely filed its notice of appeal on January 7, 2019.

After reviewing the parties’ appeal briefs, on April 10, 2020, the Supreme Court of Nevada filed

its order vacating and remanding.

In its decision, the Supreme Court of Nevada did not address plaintiff’s arguments based on

Nevada’s statute of frauds.  Defendant Nationstar’s has not provided a written document to demonstrate

Freddie Mac’s interest in the property, as required by the statute of frauds.

FACTS

Facts regarding the foreclosure sale.

Plaintiff Saticoy Bay LLC Series 4641 Viareggio Ct.(“Saticoy Bay”) is the owner of the real

property commonly known as 4641 Viareggio Court, Las Vegas, Nevada.(“the Property”).  Saticoy Bay

acquired the property by foreclosure deed recorded September 6, 2013.  A copy of the foreclosure deed

is Exhibit 1.  The foreclosure deed arose from a delinquency in assessments due  from the former owners

to the Naples Community Homeowners Association, pursuant to NRS Chapter 116.

Defendant Nationstar Mortgage, LLC (“defendant”) is the beneficiary of a deed of trust that was

recorded as an encumbrance on the Property on January 25, 2007.  A copy of the deed of trust is attached

as exhibit 2.  Defendant obtained its interest by way of an assignment recorded on October 18, 2012.  A

copy of the assignment is attached as exhibit 3.

On August 18, 2011, the HOA foreclosure agent sent the former owner the pre-lien letter and a

copy of the notice of lien.   A copy of the letter and the proof of mailing is Exhibit 4.

On August 18, 2011, the foreclosure agent recorded the notice of lien.  A copy of the recorded 

notice of lien is attached as Exhibit 5.

On January 24, 2012, the foreclosure agent recorded the notice of default and election to sell.  The

notice of default was mailed to the former owner, defendant’s predecessor in interest, and other interested

parties.  A copy of the notice of default and proof of mailing is attached as Exhibit 6.

On July 30, 2012, the foreclosure agent recorded a notice of foreclosure sale.  A copy of the notice

of sale is attached as Exhibit 7.  The foreclosure agent also mailed a copy of the notice of sale to the

former owner, defendant’s predecessor in interest, and other interested parties.  A copy of the proof of

3
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mailing is Exhibit 8.

The notice of foreclosure sale under the lien for delinquent assessments  was also served upon the

unit owner by posting a copy of the notice in a conspicuous place on the property.  The notice of sale was

also osted in three locations within the county.  Copies of the Affidavit of Service and Affidavit of

Posting Notice of Sale are Exhibit 9.

Additionally, the foreclosure agent published the notice of sale in Nevada Legal News on three

dates.  A copy of the affidavit of publication is Exhibit 10.

As reflected by the recitals in the foreclosure deed, plaintiff appeared at the public auction

conducted on August 22, 2013, and entered the high bid of $5,563.00 to purchase the Property.  See

exhibit 1.

The interest of each defendant has been extinguished by reason of the foreclosure resulting from

a delinquency in assessment due from the former owners to the HOA pursuant to NRS Chapter 116.

POINTS AND AUTHORITIES

1. The integrity of the real property recording system is of utmost importance to the public.

NRS Chapter 116 is interpreted pursuant to general principles of law and equity, including the law

of real property.  See NRS 116.1108.  The rules of recording and priority apply to any interpretation of

any foreclosure conducted under this chapter.

The purpose of recording statutes is to provide notice to a subsequent purchaser.  See SFR

Investments v. First Horizon, 134 Nev. Adv. Op 4, 409 P.3d 891, 893 (2018); Allison Steel Mfg. Co v.

Bentonite, Inc., 86 Nev. 494, 471 P.2d 666 (1970).  The uncertainty of unrecorded or hidden interests

threatens to disrupt an entire industry and hundreds of years of legal precedent regarding the priorities

of recorded interests.

Since the days of the English Common Law, before the United States declared its independence,

real estate transactions have been guided by a simple principle:  all interests in real property must be

recorded.  The recording statutes were adopted when Nevada became a territory, and the Nevada real

estate industry has relied upon these statutes and rules ever since.

The rules of recording and priorities which pertain to this case are simple.

4
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1.  A deed of trust is a conveyance of real property, as defined by NRS 111.010.
2.  The statute of frauds requires an interest in land to be created by a conveyance, in
writing and signed.  NRS 111.205(1).
3.  An unrecorded conveyance is void as to a bona fide purchaser. NRS111.325.
4.  A bona fide purchaser is a purchaser of real estate for value without actual or
constructive knowledge of any adverse rights, title or interest in the real property.  NRS
111.180.

NRS 106.210 provides:

Recording of assignments of mortgages or beneficial interests in deeds of trust;
constructive notice; effect of unrecorded assignments.

1.  Any assignment of a mortgage of real property, or of a mortgage of personal property
or crops recorded prior to March 27, 1935, and any assignment of the beneficial interest
under a deed of trust must be recorded in the office of the recorder of the county in which
the property is located, and from the time any of the same are so filed for record shall
operate as constructive notice of the contents thereof to all persons.  A mortgage of real
property, or a mortgage of personal property or crops recorded prior to March 27, 1935,
which has been assigned may not be enforced unless and until the assignment is recorded
pursuant to this subsection.  If the beneficial interest under a deed of trust has been
assigned, the trustee under the deed of trust may not exercise the power of sale pursuant
to NRS 107.080 unless and until the assignment is recorded pursuant to this subsection.

2.  Each such filing or recording must be properly indexed by the recorder.

In the case of Edelstein v. Bank of New York Mellon, 128 Nev. 505, 514, 285 P.3d 249, 259

(2012), the court explained the 2011 amendment in a footnote:

FN5. Prior to 2011, Nevada law provided that any assignment of the beneficial interest
under a deed of trust “may” be recorded.  Assembly Bill 284 amended this statute to now
require that “any assignment of the beneficial interest under a deed of trust must be
recorded.”  NRS 106.210 (emphasis added); 2011 Nev. Stat., ch. 81, § 1, at 327.

The emphasis on the words “may” and “must” in the footnote is original in the opinion.

The court in the same opinion explained the purpose of the change in the statute:

Second, it is prudent to have the recorded beneficiary be the actual beneficiary and not just
a shell for the “true” beneficiary.  In Nevada, the purpose of recording a beneficial interest
under a deed of trust is to provide “constructive notice ... to all persons.”  NRS 106.210. 
To permit an entity that is not really the beneficiary to record itself as the
beneficiary would defeat the purpose of the recording statute and encourage a lack
of transparency.  (emphasis added)

Id.

In adhering to these rules, if Freddie Mac were to have any interest in the real property, that

interest must be in writing and signed.  No such document has been produced or recorded and an

unrecorded conveyance is void as to a bona fide purchaser.  Consequently, this court should rule that

5
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Freddie Mac does not have an interest in the deed of trust, as a result of the HOA foreclosure sale, and

the deed of trust was extinguished, in favor of Saticoy Bay LLC Series 4641 Viareggio Ct - the HOA

foreclosure sale purchaser.

2. Freddie Mac did not comply with the statute of frauds in NRS 111.205(1).

On page 11 of its motion, defendant bank’s argument is labeled “Uncontradicted Evidence

Confirms Freddie Mac’s Property Interest.”  On page 12 of its motion, defendant bank continues that

“Freddie Mac’s business records show that Freddie Mac acquired ownership of the Loan in March 2007

and continued to own the Loan at the time of the HOA Sale in August 2013.”  On the other hand, the

subject “loan” is a promissory note secured by a  deed of trust.  The promissory note has a promisor and

a promisee, or payor and payee.  No person or entity is designated as an “owner.”  Additionally, the

promissory note does not create any interest in the Property.

Similarly, the deed of trust has three parties: a trustor, a trustee and a beneficiary.  None of these

parties are designated as “owner.”  The beneficiary of the deed of trust is the party that has the right to

enforce the deed of trust.

As part of its argument, on page 11 of the motion, defendant cites footnote 1 in CitiMortgage, Inc.

v. SFR Investments Pool 1, LLC, No. 70237, 2019 WL 289690, *1 and FN 1 (Nev. Jan. 18, 2019) but

in that case, the respondent did not “meaningfully contest” the district court’s decision to consider

“deposition testimony of appellant’s NRCP 30(b)(6) witness, affidavit, and relied-upon business records.” 

No such deposition testimony exists in the present case, and plaintiff objects to the declarations of Dean

Meyer in defendant bank’s motion for summary judgment and the inadmissible screenshots upon which

the declarations are based.  See motion, exhibit A.

NRS 51.135 requires that “a person with knowledge” make the data entries in the database upon

which a witness bases his testimony.  In U-Haul Int’l, Inc. v. Lumbermens Mut. Cas. Co., 576 F.3d 1040

(9th Cir. 2009), the court stated that a “person familiar with the record keeping practices of the company”

must testify regarding “the computer system” and “the process of querying the computer system to create

the summaries admitted at trial.”  Id. at 1045.

In the present case, Mr. Meyer’s declaration did not identify the person(s) who made the data

6
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entries in the database(s) upon which the declaration is based.  Mr. Meyer was also required to confirm

the existence of the purchase agreement or the servicing agreement required by Section 1101.2(a)(i) of

the Guide before making the data entries upon which each declaration is based.

In SFR Investment Pool 1, LLC v. Green Tree Servicing, LLC, 432 P.3d 718 (Table), 2018 WL

6721370 (Nev. Dec. 17, 2018) (unpublished disposition), the Nevada Supreme Court stated that “[o]n

the same day that the trustee’s deed upon sale was recorded, so was an assignment of the deed of trust

to Fannie Mae.”  Id. at *1.  No such written assignment of the deed of trust to Freddie Mac exists in the

present case.

The federal court decisions cited by plaintiff bank are not binding interpretations of the

requirements under Nevada law for Freddie Mac to hold any interest in the subject deed of trust or the

Property.  Because the subordinate deed of trust was the interest extinguished by the HOA foreclosure

sale, defendant had to prove that Freddie Mac held the beneficial interest in the deed of trust on August

22, 2013.  Otherwise, there could not be any “property of the Agency” covered by 12 U.S.C. § 4617(j)(3).

It is impossible under Nevada law for Freddie Mac to hold the beneficial interest in the subject

deed of trust unless there is a “writing, subscribed by the party creating, granting, assigning, surrendering

or declaring the same.”  Leyva v. National Default Servicing Corp., 255 P.3d at 1279.  The Nevada

Supreme Court also stated that Wells Fargo “needed to provide a signed writing from MortgageIT

demonstrating that transfer of interest” and that “the statement from Wells Fargo itself is insufficient

proof of assignment.”  Id.  (emphasis added)

In Occhiuto v. Occhiuto, 97 Nev. 143, 147, 625 P.2d 568, 570 (1981), the Nevada Supreme Court

unequivocally stated:

The law of this state specifically precludes the creation of any interest in land except by
a properly executed written instrument.  NRS 111.205(1).

The purpose of the statute of frauds is to prevent fraud.  See Locken v. Locken, 98 Nev. 369, 372,

650 P.2d 803, 804 (1982); Roberts v. Hummel, 69 Nev. 154, 158, 243 P.2d 248, 250 (1952).  In In Re

Faulkiner, 594 B.R. 426, 436 (Bankr. D. Nev. 2018), The Honorable Judge Nakagawa reviewed the

history and purpose of the statute of frauds and stated:

7
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Appropriate to the instant case, the original Statute of Frauds enacted under English law
in 1677 was entitled “An Act for the Prevention of Frauds and Perjuries.”  See Restat 2d
of Contacts, § Scope (2nd 1981), citing 29 Charles II, c.3.  By requiring certain
agreements to be memorialized in writing, the statute was designed to prevent fraud from
being perpetrated through perjured testimony as to the existence and terms of an
agreement.  Thus, the primary purpose of the Statute of Frauds is evidentiary.  See
Restat 2d of Contracts, supra, § 132, comment a. (emphasis added)

NRCP 56(e) requires that “[s]upporting and opposing affidavits shall be made on personal

knowledge, shall set forth such facts as would be admissible in evidence, and shall show affirmatively

that the affiant is competent to testify to the maters stated therein.”  (emphasis added)  In the present case,

because Mr. Meyer did not state that he had ever seen the “writing” required by Nevada law before

Freddie Mac could hold any interest in the subject deed of trust or the Property, neither was competent

to testify that Freddie Mae “owned” the subject deed of trust.

For the same reason, the declaration by Mr. Meyer was also “insufficient proof of assignment”

of any interest in the deed of trust to Freddie Mac.  Any transfer of any interest in the deed of trust to

Freddie Mac would necessarily be a “conveyance” as defined in NRS 111.010(1), which states:

“Conveyance” shall be construed to embrace every instrument in writing, except a last
will and testament, whatever may be its form, and by whatever name it may be known in
law, by which any estate or interest in lands is created, aliened, assigned or surrendered.

Any interest in the subject deed of trust claimed to be held by Freddie Mac would also be an

unrecorded conveyance, which is void as to defendant.  NRS 111.325.

For this reason Nationstar cannot rely on SFR Investment Pool 1, LLC v. Green Tree Servicing,

LLC, defendant has not proved that a written assignment of the subject deed of trust exists like the

“assignment of the deed of trust to Fannie Mae” that was recorded in Green Tree.  432 P.3d 718 (Table)

at *1.

Comment b to Restatement (Third) of Prop.: Mortgages, § 5.4, pg. 381 (1997), refers to

“[o]wnership of a contractual obligation” being transferred by a document of assignment.  If such a

“document of assignment” existed for the subject loan, that “document of assignment” would be a

“writing” that falls within NRS 111.205(1), and Freddie Mac’s failure to record that writing as required

by NRS 111.315 would make that writing void against plaintiff pursuant to NRS 111.325.

Section 1101.2(a)(i) of Freddie Mac’s Guidelines require that there be an “applicable Purchase

8
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Contract” and “other Purchase Documents” for the subject loan.  NRCP 16.1(a)(1)(B) required that

defendant bank produce the “applicable Purchase Contract” and “other Purchase Documents” for the

subject loan even without plaintiff making a formal discovery request.

Defendant bank’s failure to produce these required documents creates a disputable presumption

that “evidence willfully suppressed would be adverse if produced.”  NRS 47.250(3).

Likewise, to the extent that defendant claims that these unproduced and unrecorded documents

granted to Freddie Mac an interest in the deed of trust, NRS 111.325 makes those unrecorded documents

void as to plaintiff.  Furthermore, if those documents gave Freddie Mac any interest in the subject deed

of trust, each such document would be a “conveyance” as defined in NRS 111.010(1) that must be

recorded as required by NRS 111.315 in order not to be void pursuant to NRS 111.325.

Mr. Myer did not include any factual statement that any person confirms the existence of the

“writing” required by NRS 111.205(1) before Freddie Mac is identified as the owner of a loan in MIDAS

database or that any person confirms the existence of the written servicing agreement required by Section

1101.2(a)(i) of the Guide before a particular bank is identified as a servicer of the loan in MIDAS.

In U-Haul Int’l, Inc. v. Lumbermens Mut. Cas. Co., 576 F.3d 1040 (9th Cir. 2009), “Matush

testified regarding the process of inputting data into the computer,” “Matush testified that he was familiar

with the record keeping practices of the company,” and Matush “testified regarding the process of

querying the computer system to create the summaries admitted at trial.”  Id. at 1045.  No such details

are contained in the declaration by Mr. Meyer.

The Nevada Supreme Court stated that “the statement from Wells Fargo itself is insufficient proof

of assignment.”  Leyva v. National Default Servicing Corp., 255 P.3d at 1279.  Instead of producing the

writing required by NRS 111.205(1), defendant bank asks this Court to accept the declaration made by

a person who has never seen the “writing” required by Nevada law for Freddie Mac to hold any interest

in the subject deed of trust or the Property.

The deed of trust recorded January 11, 2008 proved that both the note and deed of trust were held

by Nationstar on August 22, 2013 and not Freddie Mac.  Defendant has not demonstrated that there has

been a subsequent assignment to Freddie Mac since the foreclosure sale.  It is defendant that has failed

9
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to identify or produce the “writing” required by Nevada law before Freddie Mac could hold any interest

in the deed of trust or the Property.

On pages 13 of its motion, defendant bank argues that the holding in In re Montierth (Montierth

v. Deutsche Bank), 131 Nev. Adv. Op. 55, 354 P.3d 648 (2015), is “that where the record beneficiary of

the deed of trust has contractual or agency authority to foreclose on the note owner’s behalf, the note

owner maintains a property interest in the collateral.”  In that case, however, MERS was disclosed in the

recorded deed of trust “as nominee for Lender and Lender’s successors and assigns.”

Moreover, the Nevada Supreme Court only answered the limited question of whether the

recordation of the written assignment of the deed of trust to Deutsche Bank was a “ministerial act” that

would not violate the automatic stay.  In the present case, no written assignment of the deed of trust to

Freddie Mac exists.

Like all of the unpublished orders cited by plaintiff, Nationstar Mortgage, LLC v. Guberland LLC-

Series 3, 2018 WL 3025919 (Nev. June 15, 2018) (unpublished disposition), “does not establish

mandatory precedent.”  NRAP 36(c)(2).  The Nevada Supreme Court also did not address the purchaser’s

argument that it was protected as a bona fide purchaser “because the district court did not address it.” 

Id. at *2, n. 3.

In Nationstar Mortgage, LLC v. SFR Investments Pool 1, LLC, 396 P.3d 754 (2017), the Nevada

Supreme Court remanded the case to the district court to evaluate the exact evidence that defendant had

failed to produce in the present case.

On page 12 of its motion, defendant bank states “Freddie Mac’s business records show that

Freddie Mac acquired ownership of the Loan in March 2007,” but defendant does not identify the

“writing” required by Nevada law for this statement to be true.

Defendant bank also does not identify any evidence proving that the parties agreed “otherwise”

when the deed of trust recorded on January 25, 2007 indicated both the note and deed of trust were owned

by First Magnus Financial Corporation, Comment b to Restatement (Third) of Prop.: Mortgages, § 5.4,

pg. 381 (1997), expressly provides that “a good faith purchaser for value . . . is entitled to rely on the

record” where there has been an unrecorded transfer “of the obligation or the mortgage securing it.”

10
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Because the record does not contain that required “writing,” plaintiff bank did not prove that

Freddie Mac held any interest in the Property on August 22, 2013.

3. Daisy Trust does not stand for the proposition that defendant does not have to prove an
agreement with Freddie Mac was in effect at the time of the HOA foreclosure sale.

In the motion defendant bank argues that the evidence establishes Freddie Mac’s “ownership” of

the Loan.  In its recent opinion in Daisy Trust v. Wells Fargo Bank, N.A., 135 Nev. Adv. Op. 30, 2019

WL 3366241(2019), the Nevada Supreme Court similarly identified the first issue as “whether Freddie

Mac must be identified as the beneficiary of the publicly recorded deed of trust to establish its ownership

interest in the subject loan.”  2019 WL 3366241at *1.

The framing of the issue in this way, however, does not account for the controlling language in

NRS 111.205(1), NRS 111.315 and NRS 111.325 and defendant’s failure to produce or record the

“writing” required by Nevada law.

The “loan” is a promissory note secured by a deed of trust.  The promissory note has a promisor

and a promisee, or payor and payee.  No person or entity is designated as an “owner.”  The promissory

note is not an interest in real property.

Furthermore, even if Freddie Mac did “own” loan on August 22, 2013, the HOA foreclosure sale

did not violate 12 U.S.C. § 4617(j)(3) because the foreclosure sale did not levy, attach, garnish, foreclose

or sell Freddie Mac’s “ownership” of the loan.  The HOA foreclosure sale instead extinguished the

subordinate deed of trust in which Nationstar bank obtained its interest in the Property.

Section 1101.2(a)(i) of the Guide states that the servicer must be “in compliance with all

requirements of the Purchase Documents” and that the “the sale of Mortgages to Freddie Mac, the

Seller/Servicer agrees that each transaction is governed by the Guide, the applicable Purchase Contract

and all other Purchase Documents.”

This court cannot merely accept that the written contractual agreement required by the Guide

exists merely because defendant bank wants it to be so.

In Daisy Trust, the Nevada Supreme Court stated that for a document to be admissible “under

NRS 51.135’s business records exception to the hearsay rule,” a qualified witness must attest “that the

11
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database entries contained in the printouts were made (1) at or near the time of the event being recorded,

(2) by a person with knowledge of the event, and (3) in the course of the business's regularly conducted

activity.” (emphasis added)

The Court also stated: “The question of the sufficiency of the foundation witness’ knowledge

centers on the witness’ familiarity with the organization’s record keeping practices, not any particular

record.”  Id.  (quoting 30B Charles Alan Wright & Jeffrey Bellin, Federal Practice and Procedure § 6863

(2017))

NRCP 56(e) states that “[s]upporting and opposing affidavits shall be made on personal

knowledge, shall set forth such facts as would be admissible in evidence, and shall show affirmatively

that the affiant is competent to testify to the matters stated therein.”  (emphasis added)

The declaration of Mr. Meyer did not include any statements of fact based on personal knowledge

that describe the “record keeping processes” used to record the information that is included in the

screenshots attached to the declarations.

In order to be “a person with knowledge of the event,” the person making the data entry in MIDAS

must have personal knowledge of the written contract for a particular loan.  Defendant did not prove that

the unidentified person who made the data entries in MIDAS had that “personal knowledge.”

In the present case, the declaration of Mr. Meyer did not identify the person(s) who made the data

entries in the database(s) upon which the declaration is based.  The declaration was also required to

confirm the existence of the purchase agreement or the servicing agreement required by Section

1101.2(a)(i) of the Guide before making the data entries upon which each declaration is based.  Section

1101.2(a)(i) of the Guide contradicts the declarations of Mr. Meyer because Section 1101.2(a)(i) states

that the servicer must be “in compliance with all requirements of the Purchase Documents” and that the

“the sale of Mortgages to Freddie Mac, the Seller/Servicer agrees that each transaction is governed by the

Guide, the applicable Purchase Contract and all other Purchase Documents.”  See renewed motion,

exhibit A, sub-exhibit 7, page 1.  (emphasis added)

The facts in Saticoy Bay LLC Series 9641 Christine View v. Federal National Mortgage Ass’n,

134 Nev. Adv. Op. 36, 417 P.3d 363 (2018), are unlike the present case because Fannie Mae was a named
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party, and a written assignment of the deed of trust to Fannie Mae was recorded on October 19, 2012

before the HOA foreclosure sale was held in 2013.

On page 17 of its motion, defendant states “[t]he evidence in this case confirms that Freddie Mac

is the owner of the Loan,” but this “evidence” is only hearsay statements by Mr. Meyer based on

inadmissible computer screenshots for which defendant did not lay a proper foundation.  The statements

made by Mr. Meyer are also conclusions of law that depend on facts for which there is no admissible

evidence in the record.  The statements of Mr. Meyer do not support each other, they actually contradict

each other as to the interest of Freddie Mac in the Property.  The declarations of Mr. Meyer undermine

each other, and defendant bank’s motion along with it.  There is simply no evidence that Freddie Mac had

an interest in the property.

On page 14 of the motion, defendant argues “[i]n Guberland II, the Nevada Supreme Court

acknowledged that it had previously recognized that when there is a contractual relationship between the

note holder and the mortgage holder, ‘the loan holder maintains secured status under the deed of trust

even when not named as the deed’s record beneficiary.’”  JPMorgan Chase Bank, NA. v. Guberland LLC-

Series 2 , 2019 WL 2339537, *1 (Guberland II).  On the other hand, in JPMorgan Chase Bank, N.A. v.

Guberland LLC-Series 2, No. 73196, 2019 WL 2339537 (Nev. May 31, 2019)(Guberland I) (unpublished

disposition), the Nevada Supreme Court focused only on NRS 106.210 in relationship to NRS 111.325

and did not address the “writing” required by NRS 111.205(1) that must be recorded as required by NRS

111.315.

Instead of producing a declaration by a qualified person,  defendant demands that this court

assume that the written contractual agreement required by the Guide exists even though no person with

personal knowledge stated that the written contractual agreement must exist before the data entries were

made in MIDAS.

D. The failure to produce the Freddie Mac documents creates a disputable presumption
against the claim of Nationstar Mortgage, LLC.

In Nationstar Mortgage, LLC v. SFR Investments Pool 1, LLC, 133 Nev., Adv. Op. 34, 396 P.3d

754, 758 (2017), the Nevada Supreme Court held that a mortgage servicer has standing to appear in court

13
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on behalf of the mortgage holder.  In remanding the case, for the district court to determine if there was

a servicing agreement, the court also held that the servicer had to prove that it was the servicer, stating:

However, the district court did not determine whether Fannie Mae owned the loan in
question, or whether Nationstar had a contract with Fannie Mae or the FHFA to service
the loan in question. Rather, the district court held that Nationstar lacked standing in either
case. Therefore, we conclude that remand is appropriate so the district court may address
these factual inquiries in the first instance.

In keeping with the Nevada Supreme Court’s decision, the first thing that Chase bank has to do

is prove that it had a contract with Freddie Mac.  In the instant case, Freddie Mac’s guidelines require a

servicing contract, but none has ever been produced.  As defendant fails in its proof of a servicing

contract, it cannot assert the federal foreclosure bar on behalf of Freddie Mac.

Nationstar’s detailed motion includes numerous references to Freddie Mac’s Single-Family

Seller/Servicer Guide, is supported by a host of documents and asserts that it was “contractually”

obligated to Freddie Mac.  Notably, however, neither the complaint, the proposed amended complaint,

the opposition to plaintiff’s motion for summary judgment, nor defendant bank’s discovery, evidence the

existence of written, stand-alone, contractual agreement-by and between Freddie Mac and Nationstar

which would comply with the statute of frauds.

Section 1101.2 of Freddie Mac’s Guide, which governs the business relationship between a

Seller/Servicer and Freddie Mac relating to the sale and Servicing of Mortgages, makes plain that a

separate and distinct contractual document must necessarily exist - by and between Freddie Mac - to

establish a legally cognizable servicer or contractual relationship, providing in part:

A Seller/Servicer must service all Mortgages that the Seller/Servicer has sold to Freddie
Mac and/or has agreed to service for Freddie Mac in accordance with the standards set
forth in the Seller/Servicer’ Purchase Documents.  All of a Seller/Servicer’ obligations
to service Mortgages for Freddie Mac constitute, and must be performed pursuant
to the Servicing Contract, and the servicing obligations assumed pursuant to any contract
to sell Mortgages to Freddie Mac merged into, and must be performed pursuant to, such
Servicing Contract.  See Exhibit A, sub-exhibit 5, pg. 5.  (Emphasis added).

NRS 47.250 is entitled “Disputable presumptions.”  Amongst the disputable presumptions in this

statute are:

3.  That evidence willfully suppressed would be adverse if produced.
4.  That higher evidence would be adverse from inferior being produced.
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This court should determine all inferences against defendant bank as a result of its failure to

produce probative evidence that: 1) there was a servicing agreement; and 2) Nationstar was the contracted

servicer.  This court should find that Nationstar did not have a proper contract with Freddie Mac, and that

neither Nationstar, directly, nor Freddie Mac, indirectly, have any rights, which can be asserted against

plaintiff.  This court should determine that defendant has provided insufficient proof that a justiciable

property interest existed, in favor of Freddie Mac, as recognized in Berezovsky v. Moniz, 869 F.3d 923

(9th Cir.2017) or otherwise.  Consequently, the deed of trust was extinguished by the HOA foreclosure

sale and the federal foreclosure bar was not invoked.

5. General principles of law and equity apply to sales under NRS Chapter 116.

NRS 116.1108 provides:

Supplemental general principles of law applicable.  The principles of law and equity,
including the law of corporations and any other form of organization authorized by law
of this State, the law of unincorporated associations, the law of real property, and the
law relative to capacity to contract, principal and agent, eminent domain, estoppel, fraud,
misrepresentation, duress, coercion, mistake, receivership, substantial performance, or
other
validating or invalidating cause supplement the provisions of this chapter, except to the
extent inconsistent with this chapter. (Emphasis added)

The principles of equity and “the law of real property” are applicable to this case.  These

principles include the priority of recordings, and compliance with the statute of frauds.

6. Freddie Mac has no “property” interest in the deed of trust.

The “federal foreclosure bar” provides “[n]o property of the Agency shall be subject to levy,

attachment, garnishment, foreclosure, or sale without the consent of the Agency, nor shall any involuntary

lien attach to the property of the Agency.” 12 U.S.C. § 4617(j)(3).  The question then becomes, what if

anything, is the property of Freddie Mac?

In the real estate foreclosure context, Freddie Mac claims to be “owner” of the loan, even though

the name of Freddie Mac does not appear on any document.  The “loan” is a promissory note secured by

a deed of trust.  It is the deed of trust that gets extinguished by foreclosure by a senior lien.

The promissory note has a promisor and a promisee, or payor and payee.  No person or entity is

designated as an “owner.”  Additionally, the promissory note is not an interest in real property.
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Similarly, a deed of trust has three parties, none of which are designated as “owner,” a trustor,

trustee and beneficiary.  The beneficiary is the party entitled to enforce the deed of trust to satisfy the

terms of the note.  However, the recorded, written documents in this case do not show Freddie Mac as

the beneficiary of the loan or the deed of trust.

The determination of property interests is determined by state law.  Butner v. United States, 440

U.S. 48 (1979);  United States v. View Crest Garden Apts., Inc., 268 F.2d 380 (9th Cir. 1959).  Absent

a written assignment - created, signed and recorded - Freddie Mac does not have a property interest in the

deed of trust.  The deed of trust is a conveyance of an interest in real property and any transfer of an

interest in the deed of trust must comply with the statute of frauds.

7. 12 U.S.C. § 4617(j)(3) does not preempt Nevada’s recording laws that make Freddie Mac’s
alleged unrecorded interest in the Property void as to plaintiff.

Because there is no “federal” law of real property, there cannot be a conflict between 12 U.S.C.

§ 4617(j)(3) and Nevada’s bona fide purchaser laws.  In Valle del Sol Inc. v. Whiting, 732 F.3d 1006,

1022-1023 (9th Cir. 2013), the Court of Appeals identified three classes of preemption: (1) express

preemption, (2) field preemption, and (3) conflict preemption.

In the present case, express preemption does not apply because no provision in Title 12 of the U.S.

Code purports to displace the recording laws of the State of Nevada.  Field preemption does not apply

because “[p]roperty interests are created and defined by state law.”  Butner v. United States, 440 U.S. 48,

55 (1979).  Conflict preemption does not apply because compliance with the recording laws of the State

of Nevada does not make it impossible to comply with 12 U.S.C. § 4617.

NRS 111.325 protects plaintiff from Nationstar bank’s claims, on behalf of Freddie Mac, that it

held an unrecorded ownership interest in the Property.  Instead, plaintiff was entitled to rely upon the

recorded deed of trust evidencing that Chase, itself, was the beneficiary solely as the nominee for the

Lender.  If there was an unrecorded conveyance of the deed of trust to Freddie Mac, it has no effect under

Nevada law.  NRS 111.325 specifically provides that an unrecorded conveyance is void as to bona fide

purchasers.

12 U.S.C. § 4617(j)(3) only protects “property of the Agency” and not property interests of
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Freddie Mac.  12 U.S.C. § 4617 does not purport to include an “unrecorded” interest that is “void” under

state law as an “asset” of the regulated entity.

Chase cites Skylights LLC v. Byron, 112 F. Supp. 3d 1145 (D. Nev. 2015), as authority that

pursuant to 12 U.S.C. § 4617(b)(2)(A)(i), the property of Freddie Mac effectively becomes the property

of FHFA once it assumes the role of conservator, and that property is protected by § 4617(j)’s

exemptions.  In Skylights v. Byron, however, MERS recorded assignment of the deed of trust to

CitiMortgage on November 18, 2011, and CitiMortgage recorded an assignment of the deed of trust to

Fannie Mae on March 7, 2014.  The HOA foreclosure sale did not take place until September 17, 2014.

(112 F. Supp. 3d at 1149)  In the present case, on the other hand, no interest in the deed of trust was ever

publicly assigned to Freddie Mac.

In Skylights v. Byron, the joint motion for summary judgment was filed by defendant/counter-

plaintiff Freddie Mac and intervenor/counter-plaintiff FHFA, so the express condition in 12 U.S.C. §

4617(j)(1) was satisfied.  112 F. Supp. 3d at 1147.  Similarly, in Berezovsky v. Moniz, 869 F.3d 923 (9th

Cir. 2017), FHFA “joined Freddie Mac’s counterclaim.”  Id. at 926.  In the present case, on the other

hand, FHFA and Freddie Mac are not parties to this to case, and Chase has not proved that FHFA has

granted it the entitlement to assert rights granted only to FHFA.

In Nationstar Mortgage, LLC v. SFR Investments Pool 1, LLC, 133 Nev., Adv. Op. 34, 396 P.3d

754, 758 (2017), the Nevada Supreme Court held that “the servicer of a loan owned by a regulated entity

may argue that the Federal Foreclosure Bar preempts NRS 116.3116, and that neither Freddie Mac nor

the FHFA need be joined as a party.”  In reaching this conclusion, the Court relied on 12 U.S.C. §

4617(b)(2)(B)(v) and 12 C.F.R. § 1237.3(a)(8) to conclude that “HERA explicitly allows the FHFA to

authorize a loan servicer to administer FHFA loans on FHFA’s behalf.”  396 P.3d at 757.  The Court also

stated that the district court was required to determine “whether Nationstar had a contract with Freddie

Mac or the FHFA to service the loan in question,” and the Court remanded the case to the district court

to make that determination.  Id. at 758.  In the instant case, Chase has not produced admissible evidence

of any agreement that authorizes it to assert rights belonging to Freddie Mac or FHFA.

Because FHFA has never “acted” as a party in the present case either as “a conservator or a
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receiver,” the provisions in 12 U.S.C. § 4617(j), and in particular, 12 U.S.C. § 4617(j)(3), cannot support

Nationstar’s motion or counterclaim or protect Nationstar’s alleged, unrecorded and unproved interest

in the deed of trust from being extinguished by the HOA foreclosure sale.

8. The recorded instruments create two conclusive presumptions that Nationstar is the likely
beneficiary of the deed of trust.

NRS 47.240 creates “Conclusive presumptions.”  Two of the conclusive presumptions are:

2.  The truth of the fact recited, from the recital in a written instrument between the parties
thereto, or their successors in interest by a subsequent title, but this rule does not apply to
the recital of a consideration.
3.  Whenever a party has, by his or her own declaration, act or omission, intentionally and
deliberately led another to believe a particular thing true and to act upon such belief, the
party cannot, in any litigation arising out of such declaration, act or omission, be permitted
to falsify it.

The deed of trust does not list Freddie Mac as a party.  Additionally, there are no recorded

assignments which convey interest in the deed of trust to any party other than Nationstar.  The deed of

trust document is conclusive presumed to be correct.  In the absence of other recorded conveyances,

Nationstar, not Freddie Mac was the beneficiary of the deed of trust, on the date of the foreclosure sale. 

Therefore, Freddie Mac has no enforceable interest in the deed of trust.

In Edelstein,the Nevada Supreme Court also found that it was bound by the written language in

the deed of trust.  The court stated:

The deed of trust also expressly designated MERS as the beneficiary; a designation we
must recognize for two reasons.  First, it is an express part of the contract that we are not
at liberty to disregard, and it is not repugnant to the remainder of the contract.. . .  Further,
to the extent the homeowners argued that the lenders were the true beneficiaries, “the text
of the trust deed contradicts [their] position.” Id. at 1161; accord Reeves v. ReconTrust
Co., N.A., 846 F.Supp. 2d 1149 (D.Or.2012).  Similarly here, the deed of trust’s text, as
plainly written, repeatedly designated MERS as the beneficiary, and we thus conclude that
MERS is the proper beneficiary.  128 Nev. 505, 519.

Here, the deed of trust does not mention Freddie Mac, the deed of trust was never assigned to

Freddie Mac and an instrument was never recorded in favor of Freddie Mac.  Thus, under the rationale

of Edelstein, as well as the conclusive presumptions regarding the truth of facts in written documents, the

Court must conclude, in the absence of recordation, that Nationstar was the beneficiary at the time of the

foreclosure sale - not Freddie Mac.

9. JP Morgan is not acting with a power of attorney.
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Both Nevada law and Freddie Mac’s own guidelines require the servicer to act with a power of

attorney.  This document has also not been produced.  Freddie Mac’s guidelines in section 8101.3 require

a power of attorney to execute documents on behalf of Freddie Mac, however, no such power of attorney

has been produced.

NRS 162A.480(2) provides:

2.  Every power of attorney, or other instrument in writing, containing the power to
convey any real property as agent or attorney for the owner thereof, or to execute, as agent
or attorney for another, any conveyance whereby any real property is conveyed, or may
be affected, must be recorded as other conveyances whereby real property is conveyed or
affected are required to be recorded.

Any unwritten agreement between Nationstar and Freddie Mac regarding the real property under

Nevada law is invalid under Freddie Mac’s own guidelines and this statute, NRS 162A.480(2).

10. The statute of frauds is not discussed in Berevosky or any unpublished decisions.

The decision from the federal appeals court in Berezovsky v. Moniz 869 F.3d 923 (2017) does

not discuss or evaluate the statute of frauds.

Berezovsky, Id., acknowledges that Nevada law is controlling on this issue.  The court stated:

Berezovsky maintains that even if the Federal Foreclosure Bar applies to his case and is
preemptive, the district court should not have granted summary judgment to Freddie Mac
because Freddie Mac did not prove beyond dispute that it holds an enforceable property
interest.  Berezovsky faults Freddie Mac for never recording its interest, for “splitting” the
note from the deed of trust, and for pointing to insufficient evidence to establish its
interest for purposes of summary judgment.

Here, we look to the Nevada Supreme Court's resolution of these issues.  See Erie R. Co.
v. Tompkins, 304 U.S. 64, 78, 58 S.Ct. 817, 82 L.Ed. 1188 (1938) (“Except in matters
governed by the Federal Constitution or by acts of Congress, the law to be applied in any
case is the law of the state.”).

The statute of frauds is controlling law.  Once this issue is presented to the Nevada Supreme

Court, it is respectfully submitted that the high court, as well as this court, should find this statute

dispositive.

11. Defendant is not entitled to equitable relief against plaintiff altering the legal effect of the
HOA foreclosure sale.

This Court should imply FHFA’s consent to the HOA foreclosure sale that extinguished the deed

of trust.  In the present case, even though the public auction held on August 22, 2013 took place more
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than five (5) years after the effective date of 12 U.S.C. § 4617, July 30, 2008, FHFA had still failed to

adopt a procedure by which parties could apply for and receive “consent” from FHFA as directed by

Congress.  In the present case, plaintiff also failed to make Freddie Mac’s alleged ownership of the deed

of trust publicly known.

On page 16 of its motion, defendant bank argues “the Federal Foreclosure Bar precluded [Saticoy

Bay LLC Series 4641 Viareggio Ct] from acquiring free-and-clear title unless it obtained FHFA’s consent

to extinguish Freddie Mac’s interest.”  As a result, 12 U.S.C. § 4617(j)(3) does not “bar” an HOA

foreclosure sale.  It only establishes a “consent” requirement.

Nothing in the statutory language reveals an intent by Congress to protect concealed property

interests (that are not recognized under state law) from being extinguished by a foreclosure sale.  In

Cladianos v. Friedhoff, 69 Nev. 41, 240 P.2d 208, 210 (1952), this Court applied the “fundamental

principle of justice” that one who causes a failure of performance cannot take advantage of that failure:

The law is clear, however, that any affirmative tender of performance is excused when
performance has in effect been prevented by the other party to the contract.  See: 3
Williston on Contracts (Rev. Ed.) 1952 (sec. 677), 2325 (sec. 832); 17 C.J.S. 986,
(Contracts, sec. 481); 12 Am. Jur. 889, (Contracts, sec. 333).

As is stated by Mr. Williston (supra, sec. 677): “It is a principle of fundamental justice
that if a promisor is himself the cause of the failure of performance, either of an obligation
due him or of a condition upon which his own liability depends, he cannot take
advantage of that failure.” (emphasis added)

Because Nationstar and Freddie Mac prevented plaintiff from knowing that Freddie Mac’s consent

was required, this Court should imply Freddie Mac’s consent to the public auction held on August 22,

2013.

In addition, under Nevada law, defendant bank’s deed of trust was extinguished because defendant

did not pay the superpriority portion of the HOA’s assessment lien.  Even if Freddie Mac held an interest

in the deed of trust, Freddie Mac has an adequate remedy at law against Nationstar because Nationstar

failed to make the payments required by NRS 116.3116(2) and the Guide.

12. The sale is presumed valid and the burden of proof is on defendant seeking to set the sale
aside.

In the case of Nationstar Mortgage v. Saticoy Bay LLC Series 2227 Shadow Canyon, 133 Nev.
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Adv. Op. 91, 405 P.3d 641 (2017), the court clarified several issues, including the burden of proof and

the presumption of validity.  Under Shadow Canyon, the sale is presumed valid and the valid sale

extinguishes the deed of trust.  The presumptions run in favor of the record title holder - Saticoy Bay LLC

Series 4641 Viareggio Ct.  Therefore, the burden is on defendant seeking to set the sale aside or reinstate

the deed of trust.  The court stated, in a published case:

Nationstar has the burden to show that the sale should be set aside in light of Saticoy
Bay’s status as the record title holder, see Breliant v. Preferred Equities Corp., 112 Nev.
663, 669, 918 P.2d 314, 318 (1996) (“[T]here is a presumption in favor of the record
titleholder.”), and the statutory presumptions that the HOA’s foreclosure sale complied
with NRS Chapter 116’s provisions, NRS 47.250(16) (providing for a rebuttable
presumption “[t]hat the law has been obeyed”); cf. NRS 116.31166(1)-(2) (providing for
a conclusive presumption that certain steps in the foreclosure process have been
followed).

Under Nevada law, the recitals in a foreclosure deed are sufficient and conclusive proof that the

HOA recorded, mailed, posted, and published all required notices.  The controlling statute, NRS

116.31166(1) provides that the recitals in a foreclosure deed are “conclusive proof of the matters recited,”

and NRS 116.31166(2) provides that the foreclosure deed is “conclusive against the unit’s former owner,

his or her heirs and assigns, and all other persons.” (emphasis added)

In Shadow Wood Homeowners Association v. New York Community Bancorp, Inc., 132 Nev.

Adv. Op. 5, 366 P.3d 1105 (2016), the Nevada Supreme Court recognized that “such recitals are

“conclusive, in the absence of grounds for equitable relief.” 366 P.3d at 1112. (quoting Holland v.

Pendleton Mortg. Co., 61 Cal. App. 2d 570, 143 P.2d 493, 496 (Cal. Ct. App.1943).  Therefore, until and

unless Nationstar sets forth grounds for equitable relief, the recitals in the deed are conclusive against it

and all other adverse claimants.

It is respectfully submitted that this court should find that the foreclosure deed received by Saticoy

Bay, at the time it obtained title to the Property, is conclusive and sufficient proof that the notices were

sent in compliance with the law.  Furthermore, that title is now vested in Saticoy Bay and not subject to

attack from defendant bank.  The presumption of validity and the public policy of finality are paramount.

NRS 116.31166, cited in Shadow Canyon provides in part:

Foreclosure of liens: Effect of recitals in deed; purchaser not responsible for proper
application of purchase money; title vested in purchaser without equity or right of
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redemption.

      1.  The recitals in a deed made pursuant to NRS 116.31164 of:

      (a) Default, the mailing of the notice of delinquent assessment, and the recording of
the notice of default and election to sell;
      (b) The elapsing of the 90 days; and
      (c) The giving of notice of sale,
are conclusive proof of the matters recited.

      2.  Such a deed containing those recitals is conclusive against the unit’s former
owner, his or her heirs and assigns, and all other persons. The receipt for the purchase
money contained in such a deed is sufficient to discharge the purchaser from obligation
to see to the proper application of the purchase money.
. . .
(emphasis added)

NRS 47.240, also cited in Shadow Canyon, provides in part:

Conclusive presumptions.  The following presumptions, and no others, are conclusive:
. . . .

          6.  Any other presumption which, by statute, is expressly made conclusive.

Pursuant to under  NRS116.31166, the recitals in the deed, between the foreclosure agent and the

purchaser at the foreclosure sale,  are conclusive.  The sole exception would be in the case of fraud or

other grounds for equitable relief.  See Shadow Wood Homeowners Association v. New York

Community Bank, 132 Nev. Ad. Op. 5, 366 P.3d 1105 (2016).

13.  Burden of proof of bona fide purchaser.

Under the holdings in the case of Wells Fargo v. Radecki 134 Nev. Adv. Op. 74,(2018) , bona fide

purchaser doesn’t even become an issue until the moving party  proves there was a defect with the

foreclosure sale.  The court stated:

The BFP doctrine provides an equitable remedy to protect innocent purchasers from an
otherwise defective sale; it does not provide an equitable basis to invalidate an otherwise
valid sale.”  (Italics original)

The burden of proof regarding bona fide purchaser is a simple one as explained in Miller & Starr,

California Real Estate §10.51 (4th Ed. 2016), which provides:

Evidence required.  The person claiming to be a bona fide purchaser satisfies the burden
of proof when it is proved that he or she paid value for the title or lien.  It is then
presumed that the lien or interest was received in good faith and without notice, and the
burden shifts to the other person to prove that the alleged bona fide purchaser had notice.
...

22

AA001690



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

In a commentary to this section, the treatise states:

As a practical matter, it makes little difference who has the burden of proof. The alleged
bona fide purchaser usually testifies that he or she did not have notice, and the other party
must prove that he or she did.

The treatise 1 Grant S. Nelson, Dale A. Whitman, Ann M. Burkhart & R. Wilson Freyermuth,

Real Estate Finance Law (6th ed. 2014) has been  cited by the Nevada Supreme Court in multiple reported

cases, including  Shadow Wood and Shadow Canyon.

Section 7.21 of this treatise is entitled “defective power of sale foreclosure - “void - voidable”

distinction.  The treatise explains there are three types of defects which may affect the validity of

foreclosure sales, void, voidable, or inconsequential.

The treatise then explains:

Most defects render the foreclosure voidable and not void.  When a voidable error occurs,
bare legal title passes to the sale purchaser, subject to the redemption rights of those
injured by the defective foreclosure.  Typically, a voidable error is “an irregularity in the
execution of a foreclosure sale” and must be “substantial or result in a probably
unfairness.”
. . . 
If the defect only renders the sale voidable, the redemption rights can be cut off if a bona
fide purchase for value acquires the land.  When this occurs, an action for damages against
the foreclosing mortgagee or trustee may be the only remaining remedy.
...
The treatise then goes on to explain who is a bona fide purchaser in a foreclosure context:

If the defective sale is only voidable, who is a bona fide purchaser?  A mortgagee
purchaser should rarely, if every, qualify as a bona fide purchaser, because the mortgagee
or its attorney normally manages the power of sale foreclosure and should be responsible
for defects.  The result should be the same when a deed of trust is foreclosed.  Although
the trustee, rather than the lender, normally is in charge of the proceedings, the court
probably will treat the trustee as the lender’s agent for purposes of determining BFP
status.  If the sale purchaser paid value and is unrelated to the mortgagee, he should
take free of voidable defects if: (a) he has no actual knowledge of he defects; (b) he
is not on reasonable notice from recorded instruments; and (c) the defects are such
that a person attending the sale and exercising reasonable care would be unaware
of the defects.... (emphasis added, footnotes omitted)

Under these authorities, if there is a defect in the foreclosure process, but the purchaser is unaware

of the defect, he is a bona fide purchaser, and he takes clear title.  With regard to plaintiff’s status as a

bona fide purchaser, defendant bank has not set forth any defect in the sales process or that the purchaser

knew of the defect in the sales process.  From the three factors set forth, the purchaser would be a bona

fide purchaser.
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CONCLUSION

For the foregoing reasons, plaintiff Saticoy Bay LLC Series 4641 Viareggio Ct respectfully

requests this Court enter an order denying defendant’s motion for summary judgment.

 DATED this 23th day of November, 2020

LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.

By:   /s/Nikoll Nikci, Esq.                       
      MICHAEL F. BOHN, ESQ.
      NIKOLL NIKCI, ESQ.
      2260 Corporate Circle, Ste. 480
      Henderson, Nevada 89074
      Attorneys for Plaintiff
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5, NEFCR 9 and EDCR 8.05, I hereby certify that I am an employee of the Law

Offices of Michael F. Bohn, Esq., Ltd., and on the 23rd day of November, 2020, an electronic copy of the

PLAINTIFFS OPPOSITION TO NATIONSTAR’S MORTGAGE, LLC’S MOTION FOR SUMMARY

JUDGMENT was served on opposing counsel via the Court’s electronic service system to the following

counsel of record:

Melanie D. Morgan, Esq.
Donna M. Wittig, Esq.
AKERMAN LLP
1635 Village Center Circle, Suite 200
Las Vegas, Nevada 89134

 /s/ Marc Sameroff/                           
An Employee of the LAW OFFICES OF 
MICHAEL F. BOHN, ESQ., LTD.
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Attorneys for Defendant/Counterclaimant Nationstar Mortgage LLC

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA 

SATICOY BAY LLC SERIES 4641 
VIAREGGIO CT,  

Plaintiffs, 

v. 

NATIONSTAR MORTGAGE LLC, COOPER 
CASTLE LAW FIRM, LLP; and MONIQUE 
CUILLORY,  

Defendants. 

Case No.: A-13-689240-C 

Dept.: XIV 

NATIONSTAR MORTGAGE LLC'S
REPLY SUPPORTING ITS SUMMARY 
JUDGMENT MOTION 

Hearing Date: December 15, 2020 

NATIONSTAR MORTGAGE LLC,  

                           Counterclaimant,  

v.  

SATICOY BAY LLC SERIES 4641 
VIAREGGIO CT; NAPLES COMMUNITY 
HOMEOWNERS ASSOCIATION; LEACH 
JOHNSON SONG & GRUCHOW; DOES I 
through X; and ROE CORPORATIONS I 
through X, inclusive,  

                            Counter-Defendants. 

/// 

/// 

Case Number: A-13-689240-C

Electronically Filed
12/8/2020 2:12 PM
Steven D. Grierson
CLERK OF THE COURT
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INTRODUCTION 

The Nevada Supreme Court and the Ninth Circuit have held the Federal Foreclosure Bar 

preempts Nevada’s State Foreclosure Statute, NRS 116.3116, and protects any deed of trust owned 

by Freddie Mac from extinguishment through an HOA foreclosure sale.1  This case is controlled by 

that precedent: unrefuted and reliable evidence proves Freddie Mac was the owner of the Loan at the 

time of the HOA Sale while its contractually authorized servicer—Nationstar—appeared as the 

recorded beneficiary of the Deed of Trust.  See, e.g., Daisy Trust v. Wells Fargo, N.A., 445 P.3d 846 

(Nev. 2019); Saticoy Bay LLC Series 9641 Christine View v. Fannie Mae, 417 P.3d 363 (Nev. 

2018); Berezovsky v. Moniz, 869 F.3d 923 (9th Cir. 2017).  Consequently, the Federal Foreclosure 

Bar protected Freddie Mac’s Deed of Trust and precluded Saticoy Bay from acquiring title to the 

Property free and clear of Freddie Mac’s Deed of Trust.   

Binding Nevada Supreme Court precedent forecloses each argument Saticoy Bay raises in its 

opposition brief.  First, Saticoy Bay incorrectly contends Freddie Mac lacked an interest in the 

Property because its name did not appear in a recorded document.  Second, Saticoy Bay wrongly 

claims the evidence is insufficient to prove Freddie Mac’s interest in the Property for purposes of 

granting summary judgment.  Third, Saticoy Bay improperly claims the Statute of Frauds invalidated 

Freddie Mac’s acquisition of the loan, even though Saticoy Bay was not a party to that transaction 

and the transaction closed long ago without objection.  Fourth, Saticoy Bay erroneously asserts it is 

a bona fide purchaser, despite both notice of Freddie Mac’s Deed of Trust and the preemptive effect 

of federal law.  Finally, Saticoy Bay ignores controlling case law to argue that FHFA’s consent to 

the extinguishment of Freddie Mac’s interest should be implied.  

Accordingly, Nationstar respectfully asks the Court to follow binding Nevada Supreme Court 

authority, find the HOA Sale did not extinguish Freddie Mac’s Deed of Trust, and grant Nationstar’s 

summary judgment motion.   

/// 

/// 

/// 

1 Terms not defined herein shall take on the definition in Nationstar’s summary judgment motion.  
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ARGUMENT 

I.      The Federal Foreclosure Bar Prevented the HOA Sale From Extinguishing Freddie 
Mac’s Deed of Trust 

A. Daisy Trust and Montierth Confirm that Freddie Mac Had a Property Interest at the 
Time of the HOA Sale 

Saticoy Bay argues Freddie Mac lacked a property interest recognized by Nevada law 

because Freddie Mac’s name never appeared in a recorded document.  See, e.g., Opp. at 4-6.  But 

Saticoy Bay misunderstands controlling law: Freddie Mac has a property interest as the owner of the 

note and Deed of Trust, even while its contractually authorized servicer appears as record 

beneficiary of that Deed of Trust.  See Daisy Trust, 445 P.3d at 849-50; In re Montierth, 354 P.3d 

648 (Nev. 2015) (en banc); Restatement (Third) of Property: Mortgages § 5.4 (1997) 

(“Restatement”).   

Montierth established that where a security interest is “attached and . . . perfected”—i.e., 

properly recorded—the fact that a deed of trust names a party besides the loan owner does not 

necessarily “alter the interests of the parties” or “render[] either instrument void.”  354 P.3d at 651 

(reaffirming Nevada’s adoption of the entirety of the approach to the ownership and transfer of 

mortgages taken by the Restatement).  In order for the note owner to remain a “secured creditor” 

under those circumstances, there must be either “a principal agent relationship between the note 

holder and the mortgage holder, or the mortgage holder ‘otherwise has authority to foreclose in the 

[note holder]’s behalf.’”  Id. (citing Restatement § 5.4 cmts. c, e).    

In Daisy Trust, the Nevada Supreme Court confirmed that Montierth’s holding applies in a 

case involving materially the same facts and identical legal issues as here, rejecting any claim that an 

Enterprise must appear in the land records for it to have a property interest under Nevada law.2

Daisy Trust, 445 P.3d at 849-50.  Daisy Trust made many of the flawed arguments Saticoy Bay now 

2 For this reason, the Nevada Supreme Court found it unnecessary to address an issue that Saticoy Bay 
raises here—whether the Federal Foreclosure Bar preempts Nevada’s recording statutes, Opp. at 16-18.  
Daisy Trust, 445 P.3d at 849.  This sensible conclusion also reflects that the Enterprises and servicers have 
never suggested that the Federal Foreclosure Bar preempts Nevada’s recording statutes.  Rather, the 
Enterprises and servicers have always complied with Nevada’s recording statutes as interpreted by countless 
Nevada Supreme Court opinions.  As Daisy Trust and other decisions demonstrate, it is possible under these 
statutes for a loan owner to have a contractually authorized representative appear as record beneficiary while 
the loan owner retains a secured property interest.   
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presents to this Court.  But the Nevada Supreme Court examined evidence materially identical to 

that presented here and entered summary judgment in favor of the Enterprise’s servicer, rejecting all

of the arguments Saticoy Bay repeats here about Freddie Mac’s property interest.  Moreover, on 

September 12, 2019, the Nevada Supreme Court issued 22 unpublished decisions in favor of FHFA, 

the Enterprises, and their servicers based on the holdings of Daisy Trust in cases that were materially 

identical to the facts and evidence of this case.  See, e.g., CitiMortgage, Inc. v. Saticoy Bay, LLC 

Series 3084 Bellavista Lane, 448 P.3d 573 (Nev. 2019) (unpublished disposition); TWT Invs., LLC v. 

Nationstar Mortg., LLC, 448 P.3d 549 (Nev. 2019) (unpublished disposition).   

Even before Daisy Trust, the Nevada Supreme Court had repeatedly applied Montierth to 

cases similar to this one.  For example, the Nevada Supreme Court confirmed a “loan holder 

maintains [a] secured status under the deed of trust even when not named as the deed’s record 

beneficiary” when “the mortgage holder ‘otherwise has authority to foreclose in the [note holder]’s 

behalf.”  JPMorgan Chase Bank, N.A. v. Guberland LLC-Series 2 (“Guberland 2”), 2019 WL 

2339537, at *1 (Nev. 2019) (unpublished disposition) (quoting Montierth, 354 P.3d at 651).  In that 

case the Nevada Supreme Court reversed the district court’s order, which had erroneously ruled that 

“Freddie Mac did not have a security interest in the property because . . . no recorded assignment of 

the deed of trust to Freddie Mac existed.”  Id.  In another case earlier last year, the Nevada Supreme 

Court confirmed “the record beneficiary need not be the actual owner of the loan,” reversing a 

judgment adverse to an Enterprise servicer.  CitiMortgage, Inc. v. TRP Fund VI, LLC, 2019 WL 

1245886, at *1 (Nev. 2019) (unpublished disposition) (citing Montierth, 354 P.3d at 650-51).  And 

in yet another case, the Nevada Supreme Court held “[an authorized representative’s] status as the 

recorded deed of trust beneficiary does not create a question of material fact regarding whether 

Fannie Mae owns the subject loan, as [the Nevada Supreme Court] has recognized that such an 

arrangement is acceptable and common.”  CitiMortgage, Inc. v. SFR Invs. Pool 1, LLC, 2019 WL 

289690, at *1 (Nev. 2019) (unpublished disposition) (citing Montierth, 354 P.3d at 651).   

The law in Nevada is undisputed—an Enterprise retains a secured property interest when its 

contractually authorized servicer appears as the beneficiary of record for the deed of trust.  Saticoy 

Bay’s attempts to suggest that these authorities are distinguishable, Opp. at 10, 11-13, fail because 
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Saticoy Bay ignores the Nevada Supreme Court’s en banc decision in Daisy Trust.  For example, 

Saticoy Bay contends the Nevada Supreme Court failed to consider bona fide purchaser protections 

in Guberland 3, 2018 WL 3025919, id. at 10, but in Daisy Trust—a precedential and binding 

decision on this Court—the Nevada Supreme Court held that it was not “necessary to address [the] 

argument that [the purchaser] is protected as a bona fide purchaser from the Federal Foreclosure 

Bar’s effect” because “Nevada’s recording statutes did not require Freddie Mac to publicly record its 

ownership interest as a prerequisite for establishing that interest.”  Daisy Trust, 445 P.3d at 849.   

The Ninth Circuit similarly has applied Montierth’s principles and concluded that “Nevada 

law . . . recognizes that . . . a note owner remains a secured creditor with a property interest in the 

collateral even if the recorded deed of trust names only the owner’s” contractually authorized 

servicer.  Berezovsky, 869 F.3d at 932.  Thus, “[a]lthough the recorded deed of trust here omitted 

Freddie Mac’s name, Freddie Mac’s property interest is valid and enforceable under Nevada law.”  

Id.; see also FHFA v. SFR Invs. Pool 1, 893 F.3d 1136, 1149 (9th Cir. 2018), cert. denied, No. 18-

670, 2019 WL 1886041 (U.S. Apr. 29, 2019).  More recently, the Ninth Circuit explained that, in 

accordance with Daisy Trust, “Nevada’s recording statutes do not require that Fannie Mae ‘be 

identified as the beneficiary on the publicly recorded deed of trust to establish its ownership interest 

in the subject loan.’”  Ditech Fin., LLC v. SFR Invs. Pool 1, LLC, 793 F. App’x 490, 492 (9th Cir. 

2019) (quoting Daisy Trust, 445 P.3d at 847) (“Ditech v. SFR”).   

The law is clear: Nationstar’s appearance as beneficiary of record of the Deed of Trust at the 

time of the HOA Sale does not undermine Freddie Mac’s property interest.  When Freddie Mac 

purchased the Loan, it acquired ownership of both the note and the Deed of Trust.  Under Nevada 

law, Freddie Mac maintained its property interest at the time of the HOA Sale while its servicer, 

Nationstar, served as record beneficiary of the associated Deed of Trust. 

Saticoy Bay misses the mark when it argues that “the recorded instruments create two 

conclusive presumptions that Nationstar is the likely beneficiary of the deed of trust” at the time of 

the foreclosure sale.  Opp. at 18 (citing NRS 47.240 and Edelstein v. Bank of N.Y. Mellon, 286 P.3d 

249, 259-60 (Nev. 2012)).  Nationstar does not dispute that it was the beneficiary of record, but as 

explained above, Nevada law does not require a loan owner like Freddie Mac to also be the record 
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beneficiary.  Instead, it can maintain its ownership interest so long as it is in a contractual 

relationship with the record beneficiary.  See Berezovsky, 869 F.3d at 932-33.  Thus, while the 

assignment to Nationstar transferred the beneficial interest under the Deed of Trust, the assignment 

does not contradict Freddie Mac’s ownership of the Deed of Trust.  When Freddie Mac acquired the 

Loan, MERS served as beneficiary of the Deed of Trust “solely as nominee for Lender and Lender’s 

successors and assigns.”  Nationstar's MSJ, Ex. B, at 2.  MERS had only a beneficial interest in the 

Deed of Trust to transfer to Aurora, and Aurora had only that beneficial interest to transfer to 

Nationstar.  The principle of nemo dat quod non habet—i.e., one cannot give what one does not 

have—confirms that the use of any particular assignment language could not enlarge the property 

rights MERS had and could transfer to Aurora and subsequently that Aurora could transfer to 

Nationstar.  See Mitchell v. Hawley, 83 U.S. 544, 550 (1872).  Indeed, an “assignee stands in the 

shoes of the assignor and ordinarily obtains only the rights possessed by the assignor at the time of 

the assignment, and no more.”  6A C.J.S. Assignments § 111.3

Saticoy Bay also repeatedly contends Nevada’s recording statutes required Freddie Mac’s 

ownership of the Loan to be expressly reflected in the public records.  See, e.g., Opp. at 5-8 (citing 

NRS 106.210, 111.010, 111.315, and 111.325).  Specifically, Saticoy Bay argues that the creation of 

Freddie Mac’s interest was required to be recorded under NRS 111.205(1) in order to be enforceable 

against third parties under NRS 111.315 and 111.325.  But Daisy Trust explicitly rejected that 

argument holding that there is “no requirement that any assignment to [an Enterprise] be recorded.”  

Daisy Trust, 445 P.3d at 849.  Even though the court did not expressly cite NRS 111.315, its holding 

was clear:  as there was “no requirement that any assignment to [the Enterprise] needed to be 

recorded,” these statutes are not to the contrary.  Id.; see also DMVH, LLC v. JPMorgan Chase 

Bank, N.A., 2020 WL 403671, at *1 (Nev. 2020) (unpublished disposition). 

3 Moreover, Saticoy Bay “cannot invoke” the statutory presumptions of NRS 47.240(2) 
because it “was not party either to the deed of trust or its subsequent transfer … .”  Fannie Mae v. 
Saticoy Bay LLC Series 6671 W. Tropicana 103, No. 19-17133, 2020 WL 7075503, at *2 (9th Cir. 
Dec. 3, 2020) (rejecting NRS 42.240(2) argument made by Saticoy Bay under analogous 
circumstances).   
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B. Undisputed Evidence Supports Freddie Mac’s Ownership of the Loan 

Saticoy Bay argues Freddie Mac’s declarations and business records are insufficient to 

establish Freddie Mac’s ownership of the Loan and that Nationstar must produce a servicing contract 

or other writing to prove Freddie Mac’s servicing relationships with Nationstar.  Opp. at 6, 8-9, 11-

12, 12-15.  These arguments fail.  The evidence before the Court includes a recorded Deed of Trust, 

business records from Freddie Mac, the sworn declaration of an employee of Freddie Mac, and 

Freddie Mac’s Single-Family Seller/Servicer Guide.  This evidence undisputedly proves the material 

facts of this case—Freddie Mac owned the Loan on the date of the HOA Sale while its contractually 

authorized servicer appeared as the record beneficiary of the Deed of Trust.  

Daisy Trust held declarations from employees of the servicer and the Enterprise, in 

conjunction with business records and the Guide, “sufficiently demonstrated that Freddie Mac 

owned the loan on the date of the foreclosure sale” and sufficiently attested to the servicer-Freddie 

Mac relationship such that the servicer had “authority to assert the Federal Foreclosure Bar on 

Freddie Mac’s behalf.”  Id. at 849-50.  The court cited Berezovsky, where “similar evidence was 

sufficient,” id. at 850, and, like the Ninth Circuit in Berezovsky, took judicial notice of the Guide and 

the fact that it “contemplates Freddie Mac being the note holder while its loan servicer remains the 

recorded deed of trust beneficiary.”  Id. at 848 n.2.  The court also explained why Enterprise and 

servicer business records, supported by an employee declaration, satisfied the business records 

exception to the hearsay rule.  Id. at 850-51.  Accordingly, to prevent the entry of summary 

judgment, the HOA sale purchaser “bore the burden of showing that their declarations or the 

printouts were not trustworthy.”  Id. at 851.  The court also held that the servicer “did not need to 

produce the loan servicing agreement or the original promissory note” to warrant entry of summary 

judgment, because other business records constituted “sufficient evidence of Freddie Mac’s 

ownership.”  Id. at 849-50.  Similarly and more recently, the Ninth Circuit held that a “summary 

judgment motion with business records, employee declaration, and [the Enterprise]’s Servicing 

Guide” is the type of evidence “sufficient to obtain summary judgment in other cases applying the 

Federal Foreclosure Bar.”  Ditech v. SFR, 793 F. App’x at 492.  The evidence introduced in these 

cases was materially identical to that in the record here. 
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Saticoy Bay makes various attempts to create a genuine issue of material fact, but each 

argument fails as a matter of law.   

First, Saticoy Bay contends the declaration submitted by Freddie Mac’s employee to explain 

and introduce its business records is insufficient to admit them.  Opp. at 6, 8-9, 11-12.  But Saticoy 

Bay ignores this declaration is materially identical to the declaration in Daisy Trust that the Nevada 

Supreme Court held was sufficient to render the business records admissible under the business 

records exception to the hearsay rule.  Daisy Trust, 445 P.3d at 850.  In addition, Saticoy Bay’s 

contention that the declarant must identify “the person(s) who made the data entries in the 

database(s) upon which the declarations are based,” Opp. at 12, is incorrect; there is no requirement 

that a declarant introducing business records individual identify those who entered the data.  See 

Daisy Trust, 445 P.3d at 850.   

Second, Saticoy Bay contends Freddie Mac’s failure to produce Nationstar’s “power of 

attorney” from Freddie Mac also undermines Freddie Mac’s interest in the Property.  Opp. at 18-19.  

This argument also fails.  As noted above, all that is necessary to establish an Enterprise’s property 

interest under Nevada law are business records, a supporting declaration, and relevant sections of the 

Guide.  A power of attorney is unnecessarily cumulative.  A power of attorney is also irrelevant.  

While the Guide may require Freddie Mac’s servicer to have a power of attorney to “execute 

documents,” there is no relevant or material fact in this case that Nationstar executed a document on 

behalf of Freddie Mac making production of the power of attorney necessary.  Similarly, Saticoy 

Bay’s reliance on NRS 162A.480(2) is unavailing because Freddie Mac is not using Nationstar as its 

agent to convey real property.  See Nationstar Mortg., LLC v. Eldorado Neighborhood Second 

Homeowners Ass’n, No. 2:15-cv-00064, 2019 WL 4120797, at *4 (D. Nev. Aug. 29, 2019). 

Finally, Saticoy Bay claims Freddie Mac must produce the “applicable Purchase Contract” 

between Freddie Mac and Nationstar in order to establish their contractual relationship.  Opp. at 8-9, 

11-12.  But the Nevada Supreme Court expressly held such documentation is unnecessary to 

establish an Enterprise-servicer relationship; the Enterprises’ records, employee affidavits, and the 

Enterprise Guides suffice.  See Daisy Trust, 445 P.3d at 850.  Indeed, the Nevada Supreme Court 

previously held that a servicer “[is] not required to introduce the actual servicing contract . . . 
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[r]ather, the evidence that appellant was Fannie Mae’s loan servicer, combined with the 

authorizations in the Fannie Mae Servicing Guide,” established the Enterprise-servicer relationship.  

CitiMortgage v. SFR, 2019 WL 289690, at *1.  The same is true here. 

Relatedly, Saticoy Bay contends Freddie Mac’s failure to disclose a purchase contract or 

power of attorney created a disputable presumption that those documents would be adverse if 

produced.  Opp. at 8-9, 13-15 (citing Nev. R. Civ. P. 16.1(a)(1)(B) and NRS 47.250(3)).  Those 

arguments fail.  In the absence of contrary evidence, Freddie Mac was not required to submit 

cumulative supportive evidence.  Rule 16.1(a) did not require Freddie Mac to produce the purchase 

documents; the Rule requires only that each party provide “a copy—or a description by category and 

location—of all documents … that the disclosing party … may use to support its claims and 

defenses.”  NRCP 16.1(a)(1)(A).  Freddie Mac did not and does not intend to use the purchase 

documents to support its claims.  If Saticoy Bay had wanted disclosure of such documents, it could 

have sought them in discovery; it failed to do so.  Where there is no obligation to produce a 

document—nor any attempt by Freddie Mac to resist appropriate discovery requests—no 

presumption can be made of Freddie Mac’s decision to only rely upon those documents the Nevada 

Supreme Court has held are sufficient for entry of summary judgment in related cases.  E.g., Daisy 

Trust, 445 P.3d at 848-50.4

At bottom, Saticoy Bay fails to explain how any of its objections relate to the core material 

fact of this case: whether Freddie Mac owned the Loan on the date of the HOA Sale in August 2013.  

Instead, each of Saticoy Bay’s objections lack supporting relevant evidence, are based on 

speculation, and fail the Nevada Supreme Court’s most basic test that a party opposing summary 

judgment “bears the burden to ‘do more than simply show that there is some metaphysical doubt’ as 

to the operative facts.”  Wood v. Safeway, 121 P.3d 1026, 1031 (Nev. 2005) (quoting Matsushita 

Elec. Indus. Co. v. Zenith Radio, 475 U.S. 574, 586 (1986)).  

4 Similarly, Saticoy Bay’s attempt to distinguish this case from one of the dozens of Nevada Supreme 
Court decisions rejecting its arguments on the basis that there was a deposition of Freddie Mac’s witness in 
that case fails.  See Opp. at 6.  Saticoy Bay could have, but did not, notice depositions in this case.  Its failure 
to utilize the discovery period cannot undermine Nationstar’s evidence. 
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C. The Statute of Frauds Does Not Impugn Freddie Mac’s Ownership of the Loan  

Saticoy Bay also contends throughout its brief that the statute of frauds precludes Freddie 

Mac from having an interest in the Property because there is no writing in the record demonstrating 

Freddie Mac’s purchase of the Loan.  See Opp. 6-11, 15, 19.  But the statute of frauds has no bearing 

whatsoever on these issues.  It applies only “where there is a definite possibility of fraud.”  Azevedo 

v. Minister, 471 P.2d 661, 663 (Nev. 1970).  There is none in this case; no one besides Freddie Mac 

claims to own the Loan, and Saticoy Bay has presented no evidence that another entity claims to 

own the Loan.    

In any event, Saticoy Bay lacks standing to raise a statute of frauds defense because it was 

not party to the purchase of the Loan.  In Harmon, the Nevada Supreme Court held a “stranger to 

[an] alleged agreement” could not challenge the legal sufficiency of the writings purportedly making 

up that agreement because “[t]he defense of the statute of frauds is personal, and available only to 

contracting parties or their successors in interest.”  Harmon v. Tanner Motor Tours of Nev., Ltd., 377 

P.2d 622, 628 (Nev. 1963); see also Easton Bus. Opportunities, Inc. v. Town Exec. Suites, 230 P.3d 

827, 832 n.4 (Nev. 2010) (declining to apply statute of frauds sua sponte because obligor of assigned 

right was not party to the agreement); In re Circle K Corp., 127 F.3d 904, 908 (9th Cir. 1997) (citing 

Restatement (Second) of Contracts § 144 (1982)).5

As a result, the Ninth Circuit and Nevada federal district courts have both held that HOA 

purchasers at HOA foreclosure sales like Saticoy Bay cannot rely on the Statute of Frauds in Federal 

Foreclosure Bar cases such as this one.  See Ditech Fin. LLC v. Saticoy Bay Series 8829 Cornwall 

Glen, No. 18-16199, 2020 WL 838108, at *1 (9th Cir. Feb. 7, 2020) (unpublished disposition) 

(citing Easton and finding that the “argument[] that Fannie Mae did not have a valid property 

interest due to Nevada’s statute of frauds…[is] unavailing.”); Wells Fargo Bank, N.A. v. Pine 

Barrens St. Trust, No. 2:17-cv-1517-RFB-VCF, 2019 WL 1446951, at *5 (D. Nev. Mar. 31, 2019) 

(“Because Pine Barrens was not a party to the sale of the loan to Fannie Mae, it cannot assert a 

5 Saticoy Bay falsely claims “the statute of frauds is not discussed in … any unpublished decisions.”  
Opp. at 19.  While Nationstar is barred from citing unpublished decisions of the Nevada Court of Appeals by 
Nev. R. App. P. 36(c), Nationstar will not be silent while Saticoy Bay makes false representations about them.  
The Nevada Court of Appeals has in twelve appeals rejected the statute of frauds argument, in many cases 
brought by Saticoy Bay itself, citing to the Harmon and Easton decisions referenced above. 

AA001832



11 
55647686;1 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

A
K

E
R

M
A

N
 L

L
P

16
35

 V
IL

LA
G

E 
C

EN
TE

R
 C

IR
C

LE
, S

U
IT

E 
20

0
LA

S 
V

EG
A

S,
 N

EV
A

D
A

 8
91

34
TE

L.
: (

70
2)

 6
34

-5
00

0 
–

FA
X

: (
70

2)
 3

80
-8

57
2

defense based on the statute of frauds.”); Saticoy Bay LLC Series 452 Crocus Hill v. Green Tree 

Servicing LLC, No. 2:15-cv-00977, 2019 WL 2425669, at *4 (D. Nev. Jun. 10, 2019) (similar).  

Saticoy Bay was not a party to the sale of the Loan to Freddie Mac, so it cannot seek to invalidate 

that transaction on statute-of-frauds grounds.  

Saticoy Bay is also barred from invoking the statute of frauds for a separate and independent 

reason: the writing requirement does not apply to transactions that have been fully performed by at 

least one party.  See NRS 104.2201(3)(c); accord Forsythe v. Brown, No. 3:10-cv-716, 2011 WL 

5190673 (D. Nev. Oct. 27, 2011); Edwards Indus., Inc. v. DTE/BTE, Inc., 923 P.2d 569, 574 (Nev. 

1996); Azevedo, 471 P.2d at 664; Micheletti v. Fugitt, 134 P.2d 99, 103 (Nev. 1943).  That is because 

the purpose of the statute of frauds is to ensure that the parties intended a transaction to close, and a 

transaction’s actual closing establishes that intention conclusively.  However, to allow the statute of 

frauds to operate as a defense when one party has partially or fully performed would in effect turn 

the doctrine into “an instrument of fraud.”  Evans v. Lee, 12 Nev. 393, 398 (Nev. 1877).  In this case, 

Freddie Mac’s acquisition of the Loan closed long ago, and the evidence confirms that all parties to 

that transaction performed as if the transaction were completed.  

D. Saticoy Bay Is Not a Bona Fide Purchaser, But Even If It Were, the Federal 
Foreclosure Bar Still Applies 

Saticoy Bay argues Nevada’s bona fide purchaser laws protect it from any claim based on 

Freddie Mac’s interest in the Property.  See e.g., Opp. at 10, 16-18, 22-23.  But not only is Saticoy 

Bay not a bona fide purchaser, but if state law were reinterpreted to make it such, the Federal 

Foreclosure Bar would preempt those bone fide purchaser statutes. 

1. Saticoy Bay’s Notice Precludes It From Claiming Bona Fide Purchaser Status 

Saticoy Bay is not a bona fide purchaser because it had “actual knowledge, constructive 

notice of, or reasonable cause to know that there exists . . . adverse rights, title, or interest to, the real 

property.”  NRS 111.180.  The Deed of Trust was recorded prior to the HOA Sale, labelled as a 

“NEVADA-Single Family-Fannie Mae/Freddie Mac UNIFORM INSTRUMENT - MERS,” 

(Nationstar's MSJ, Ex. B), giving Saticoy Bay notice that the instrument was drafted to facilitate its 

potential sale to an Enterprise.  In light of similar “publicly recorded language” in a deed of trust, the 
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Nevada Supreme Court found that it could not “conclude that [the purchaser] purchased the property 

without notice of [an Enterprise]’s potential interest in the property such that [the purchaser] should 

be afforded protection under [Nevada’s bona fide purchaser statute].”  CitiMortgage v. TRP, 2019 

WL 1245886, at *1; Guberland I, 2018 WL 3025919, at *1 n.2; JPMorgan Chase Bank, N.A. v. 

GDS Fin. Servs., No. 2:17-cv-2451, 2018 WL 2023123, at *3 n.1 (D. Nev. May 1, 2018).   

In addition, the Deed of Trust was recorded prior to the HOA Sale and stated that the note, 

along with the Deed of Trust, “can be sold one or more times without prior notice to Borrower.”  

Nationstar's MSJ, Ex. B at 11.  Thus, Saticoy Bay was on notice that unnamed other parties might 

have an interest in the Property.  In this case, Freddie Mac had such an interest.   

Furthermore, Saticoy Bay could and should have anticipated there was a significant chance 

that a property purchased at an HOA foreclosure sale was subject to an interest owned by one of the 

Enterprises.  Freddie Mac and Fannie Mae have a large, well-publicized, and well-known role in the 

national housing market, especially in the aftermath of the recent housing crisis.  In 2008, the 

Enterprises’ “mortgage portfolios had a combined value of $5 trillion and accounted for nearly half 

of the United States mortgage market.”  Perry Capital LLC v. Mnuchin, 864 F.3d 591, 599-600 

(D.C. Cir. 2017).  Since 2012, “Fannie and Freddie, among other things, collectively purchased at 

least 11 million mortgages.”  Id.  Accordingly, “[t]he position held in the home mortgage business 

by Fannie Mae and Freddie Mac make[s] them the dominant force in the market.”  Town of Babylon 

v. FHFA, 699 F.3d 221, 225 (2d Cir. 2012) (emphasis added); see also FHFA v. Nomura Holding 

Am., Inc., 873 F.3d 85, 105 (2d Cir. 2017) (same).  Any purchaser of a property sold at an HOA sale 

in recent years should expect that there is a significant likelihood that Freddie Mac or Fannie Mae 

own the loan secured by the deed of trust that the purchaser hopes to secure in the course of the 

HOA sale.   

Saticoy Bay cannot avoid the duty to inquire imposed before one can claim bona fide 

purchaser status.  Saticoy Bay is presumed to know the law, and at the time of the HOA Sale the 

Federal Foreclosure Bar had been enacted, providing that HOA foreclosure sales could not

extinguish the property of Freddie Mac or Fannie Mae during conservatorship without FHFA 

consent.  See Atkins v. Parker, 472 U.S. 115, 130 (1985) (“All citizens are presumptively charged 
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with knowledge of the law.”).  Therefore, a buyer of property at such a foreclosure sale (or a 

subsequent purchaser) would have been, at a minimum, on inquiry notice that under prevailing 

law—state as well as federal—would result in the Deed of Trust continuing to encumber the 

Property following an HOA foreclosure sale.  Indeed, parties engaged in a regulated business are 

particularly unable to claim ignorance of any relevant law.  See del Junco v. Conover, 682 F.2d 

1338, 1342 (9th Cir. 1982).  

2. If Interpreted as Saticoy Bay Suggests, the Bona Fide Purchaser Statutes Would 
Be Preempted by the Federal Foreclosure Bar 

Even if Nevada’s bona fide purchaser statutes were read to protect Saticoy Bay from Freddie 

Mac’s property interest because Freddie Mac’s servicer appeared as the Deed of Trust’s record 

beneficiary, the Federal Foreclosure Bar would preempt the bona fide purchaser statutes.  The 

Nevada Supreme Court has addressed this point, recognizing that “authority suggest[s] that the 

Federal Foreclosure Bar would preempt Nevada’s law on bona fide purchasers.”  Nationstar Mortg., 

LLC v. Guberland LLC-Series 3, 2018 WL 3025919, at *2 n.3 (Nev. 2018) (unpublished 

disposition). Federal courts in Nevada have held as much in similar cases.  E.g., JPMorgan Chase 

Bank, N.A. v. GDS Fin. Servs., No. 2:17-cv-02451-APG-PAL, 2018 WL 2023123, at *3 (D. Nev. 

May 1, 2018); U.S. Bank Home Mortg. v. Jensen, No. 3:17-cv-0603-MMD-VPC, 2018 WL 

3078753, at *2 (D. Nev. June 20, 2018); Saticoy Bay LLC Series 452 Crocus Hill, 2019 WL 

2425669, at *5.   

The conflict between the Federal Foreclosure Bar and the bona fide purchaser statutes, as 

Saticoy Bay would interpret them, is obvious.  The Federal Foreclosure Bar automatically bars any 

nonconsensual extinguishment through foreclosure of any interest in property held by Freddie Mac 

while in conservatorship.  However, Saticoy Bay’s reinterpreted bona fide purchaser laws would 

allow state HOA foreclosure sales to extinguish Freddie Mac’s property interests whenever the 

associated deed of trust appeared in the name of Freddie Mac’s nominee or servicer, an arrangement 

otherwise permitted under Nevada law.  Where an Enterprise’s servicer appears as record 

beneficiary as the case is here, the Nevada Supreme Court has held that under Nevada law it is not 

“necessary to address [the] argument that [a purchaser was] protected as a bona fide purchaser from 
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the Federal Foreclosure Bar’s effect.”  Daisy Trust, 445 P.3d at 849.  Federal law precludes what 

state law would otherwise possibly permit: extinguishment of Freddie Mac’s Deed of Trust.   

E. The Court Cannot Imply FHFA’s Consent to the Extinguishment of Freddie Mac’s 
Property Interest 

Saticoy Bay asks this Court to imply FHFA’s consent to the purported extinguishment of 

Freddie Mac’s interest as a result of the HOA Sale.  Opp. at 19-20.  Relatedly, Saticoy Bay argues 

Freddie Mac cannot prevail because it “failed to make Freddie Mac’s alleged ownership of the deed 

of trust publicly known.”  Id. at 20.  Saticoy Bay’s assertions are premised on a fundamental 

misunderstanding of the Federal Foreclosure Bar.  The Federal Foreclosure Bar plainly states that 

none of FHFA’s property “shall be subject to … foreclosure … without the consent of the Agency,” 

meaning FHFA.  12 U.S.C. § 4617(j)(3) (emphasis added).  Only FHFA—not Freddie Mac, or any 

other party—has authority to waive the Federal Foreclosure Bar or consent to the extinguishment of 

the Deed of Trust.  The Federal Foreclosure Bar thus protects FHFA’s and the Enterprises’ property 

interests automatically without requiring any action by FHFA, the Enterprises, or their servicers.   

The Ninth Circuit and Nevada Supreme Court have held the Federal Foreclosure Bar cannot 

be waived absent the explicit, affirmative consent of FHFA.  See, e.g., Berezovsky, 869 F.3d at 929; 

Christine View, 417 P.3d at 368.  If FHFA itself cannot “implicitly” consent to extinguishment of the 

Enterprises’ property interests, it defies logic that an Enterprise or servicer could do so on FHFA’s 

behalf.  Any purported inaction by Freddie Mac to notify third party bidders at HOA foreclosure 

sales is irrelevant to the applicability and operation of the Federal Foreclosure Bar.  Saticoy Bay has 

not suggested nor can it show that it received affirmative consent from FHFA.     

Saticoy Bay also asks this Court to “imply FHFA’s consent” to the extinguishment of 

Freddie Mac’s property interest because, at the time of the HOA Sale, FHFA “had still failed to 

adopt a procedure by which parties could apply for and receive ‘consent’ from FHFA[.]”  Opp. at 

19-20.  Saticoy Bay compares the lack of a formal process to a “failure of performance” under a 

contract, of which FHFA “cannot take advantage.”  Id. at 20 (citing Cladianos v. Friedhoff, 240 P.2d 

208, 210 (Nev. 1952)).  But Saticoy Bay cites no statutory basis for the supposed requirement for a 

consent procedure, nor does it address the fact that FHFA is a federal agency that the public can 
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easily contact through normal channels of communication with questions or requests.  Nothing in 

HERA requires FHFA to establish a formal procedure for others to request its consent, nor did 

Congress express any intent for the Agency to prescribe a particular process or means of 

communication.  See 12 U.S.C. § 4617(j)(3).6

F. Nationstar May Invoke the Federal Foreclosure Bar 

Finally, Saticoy Bay argues Nationstar lacks standing to assert the Federal Foreclosure Bar 

for two reasons: (1) “FHFA has never ‘acted’ as a party in the present case,” making HERA 

inapplicable, Opp. at 17-18; and (2) the record does not contain evidence proving that Nationstar had 

a contract to service the loan for Freddie Mac,” Opp. at 14.  Neither argument can succeed in light of 

the Nevada Supreme Court’s clear precedent.   

Saticoy Bay’s objection to standing based on FHFA’s non-participation in the case is easily 

dismissed.  The Nevada Supreme Court and Ninth Circuit have repeatedly rejected the argument that 

the Federal Foreclosure Bar applies only when FHFA or an Enterprise is a party.  See, e.g., 

Nationstar Mortg., LLC v. SFR Invs. Pool 1, LLC, 396 P.3d 754 (Nev. 2017)); Christine View, 417 

P.3d at 366; JPMorgan Chase Bank, N.A. v. 7290 Sheared Cliff Lane Un 102 Tr., 804 F. App’x 488, 

491 (9th Cir. 2020); Ditech v. SFR, 793 F. App’x at 492; Saticoy Bay, LLC, Series 2714 Snapdragon 

v. Flagstar Bank, FSB, 699 F. App’x 658, 658-59 (9th Cir. 2017).  Under those decisions, Nationstar 

“has standing to assert a claim of federal preemption” because, as “the loan servicer, [Nationstar] 

acts as” Freddie Mac’s authorized representative.  Flagstar, 699 F. App’x at 659.   

Saticoy Bay’s arguments that Nationstar lacks standing because it failed to establish its 

servicing relationship with Freddie Mac similarly fail.  Specifically, Saticoy Bay contends that 

Nationstar cannot prove the Freddie Mac-Nationstar servicing relationship without providing the 

master servicing contract.  Id. at 34.  But in Daisy Trust, the Nevada Supreme Court expressly held 

that production of a servicing agreement was unnecessary to establish a servicer’s standing to assert 

the Federal Foreclosure Bar in light of similar evidence.  445 P.3d at 849-50.  As the Ninth Circuit 

explained, Enterprise servicers may establish their servicing relationship with an Enterprise through 

6 Cladianos has no bearing on this case; it describes a contractual principle of excusing performance 
that has effectively been prevented by the actions of the other party.  Here, there is no contractual duty 
between FHFA and Saticoy Bay. 
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evidence substantially similar to that submitted here—authenticated Enterprise business records, a 

declaration by an Enterprise employee, and Guide excerpts.  E.g., Berezovsky, 869 F.3d at 932-33; 

Fed. Home Loan Mortg. Corp. v. SFR Invs. Pool 1, LLC, 810 F. App’x 589, 590-91 (9th Cir. 2020).   

As discussed above, the evidence in this case is virtually identical to the evidence submitted 

in Daisy Trust.  Nationstar submitted Freddie Mac’s business records and declaration testimony 

explaining how those records prove the current servicer of the Loan for Freddie Mac is Nationstar.  

Nationstar also submitted relevant excerpts from Freddie Mac’s Guide, which establishes the 

obligations Nationstar has to Freddie Mac while servicing the Loan, including in the context of 

bringing actions in court related to the Loan.  That uncontroverted evidence conclusively establishes 

the Freddie Mac-Nationstar servicing relationship and Nationstar’s standing to assert the Federal 

Foreclosure Bar.  

CONCLUSION 

Nationstar respectfully requests that the Court grant its summary judgment motion 

DATED this 8th day of December, 2020. 

AKERMAN LLP 

/s/ Scott R. Lachman 
MELANIE D. MORGAN, ESQ.
Nevada Bar No. 8215 
DONNA M. WITTIG 
Nevada Bar No. 11015 
SCOTT R. LACHMAN, ESQ. 
Nevada Bar No. 12016 
1635 Village Center Circle, Suite 200 
Las Vegas, Nevada 89134 

Attorneys for Nationstar Mortgage LLC 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that I am an employee of AKERMAN LLP, and that on this 8th day of 

December, 2020, I caused to be served a true and correct copy of the foregoing NATIONSTAR 

MORTGAGE LLC'S  REPLY SUPPORTING SUMMARY JUDGMENT MOTION, in the 

following manner: 

(ELECTRONIC SERVICE) Pursuant to Administrative Order 14-2, the above-referenced 

document was electronically filed on the date hereof and served through the Notice of Electronic 

Filing automatically generated by the Court's facilities to those parties listed on the Court's Master 

Service List as follows: 

LAW OFFICES OF MICHAEL F. BOHN, ESQ., LTD. 
Eserve Contact office@bohnlawfirm.com  
Michael F Bohn Esq   mbohn@bohnlawfirm.com  

WRIGHT FINLAY & ZAK

Brandon Lopipero   blopipero@wrightlegal.net  
NVEfile  nvefile@wrightlegal.net
Regina A. Habermas   rhabermas@wrightlegal.net

I declare that I am employed in the office of a member of the bar of this Court at whose 

discretion the service was made. 

/s/ Carla Llarena 
An employee of AKERMAN LLP
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ODM 
MELANIE D. MORGAN, ESQ. 
Nevada Bar No. 8215 
DONNA M. WITTIG 
Nevada Bar No. 11015 
SCOTT R. LACHMAN, ESQ. 
Nevada Bar No. 12016 
AKERMAN LLP 
1635 Village Center Circle, Suite 200 
Las Vegas, Nevada 89134 
Telephone: (702) 634-5000 
Facsimile: (702) 380-8572 
Email: melanie.morgan@akerman.com 
Email: donna.wittig@akerman.com 
Email: scott.lachman@akerman.com 

Attorneys for Defendant/Counterclaimant Nationstar Mortgage LLC

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA 

SATICOY BAY LLC SERIES 4641 
VIAREGGIO CT,  

Plaintiffs, 

v. 

NATIONSTAR MORTGAGE LLC, COOPER 
CASTLE LAW FIRM, LLP; and MONIQUE 
CUILLORY,  

Defendants. 

Case No.: A-13-689240-C 

Dept.: XIV 

ORDER DENYING SATICOY BAY LLC 
SERIES 4641 VIAREGGIO CT'S 
SUMMARY JUDGMENT MOTION 

NATIONSTAR MORTGAGE LLC,  

Counterclaimant,  

v.  

SATICOY BAY LLC SERIES 4641 
VIAREGGIO CT; NAPLES COMMUNITY 
HOMEOWNERS ASSOCIATION; LEACH 
JOHNSON SONG & GRUCHOW; DOES I 
through X; and ROE CORPORATIONS I 
through X, inclusive,  

                             Counter-Defendants. 

Electronically Filed
12/28/2020 10:38 AM

Case Number: A-13-689240-C

ELECTRONICALLY SERVED
12/28/2020 10:38 AM
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On October 22, 2020, Saticoy Bay LLC Series 4641 Viareggio Ct's (Saticoy Bay) motion for 

summary judgment came for hearing before the Court following remand by the Nevada Court of 

Appeals.  Melanie D. Morgan, Esq. of Akerman LLP appeared on behalf of Nationstar and Nikoll 

Nikci of the Law Offices of Michael F. Bohn, Esq. appeared on behalf of Saticoy Bay.  The Court 

having reviewed the summary judgment briefs and the Nevada Court of Appeals' order, and heard 

arguments by counsel hereby makes the findings of facts, conclusions of law, and orders as follows:  

FINDINGS OF FACT 

1. A deed of trust listing Monique Guillory as the borrower ("Borrower"), First Magnus 

Financial Corporation as the lender ("Lender"), and MERS, as beneficiary solely as nominee for 

Lender and Lender's successors and assigns, was executed on January 19, 2007, and recorded on 

January 25, 2007 (the "Deed of Trust").  The Deed of Trust granted Lender a security interest in real 

property known as 4641 Viareggio Court, in Las Vegas (the "Property") to secure the repayment of a 

loan in the original amount of $258,400.00 to the Borrower (the promissory note and Deed of Trust 

together are the "Loan").  

2. In March 2007, Federal Home Loan Mortgage Corporation ("Freddie Mac") purchased 

the Loan, thereby acquiring ownership of the Deed of Trust.  Freddie Mac maintained its ownership 

interest in the Deed of Trust at the time of the HOA Sale on August 22, 2013.   

3. In July 2008, Congress passed the Housing and Economic Recovery Act of 2008 

("HERA"), Pub. L. No. 110-289, 122 Stat. 2654, codified at 12 U.S.C. § 4511 et seq., which 

established the Federal Housing Finance Agency ("FHFA") to regulate Freddie Mac, the Federal 

National Mortgage Association, and the Federal Home Loan Banks. 

4. On September 6, 2008, FHFA's Director placed Freddie Mac into conservatorship. 

5. On February 11, 2011, MERS, as nominee for Lender and Lender's successors and 

assigns, recorded an assignment of the Deed of Trust to Aurora Loan Services LLC ("Aurora").   

6. On October 18, 2012, Aurora recorded an assignment of the Deed of Trust to 

Nationstar. 

7. At the time of the HOA Sale on August 22, 2013, Nationstar was the record beneficiary 

of the Deed of Trust. 
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8. On July 30, 2007, Naples Community Homeowners Association (the "HOA"), by its 

foreclosure agent, Red Rock Financial Services ("Red Rock") initiated a non-judicial foreclosure by 

recording a Lien for Delinquent Assessments. 

9. On November 9, 2007, a Release of Lien for Delinquent Assessments was recorded, 

which stated the Lien for Delinquent Assessments recorded on July 30, 2007, was released and 

satisfied. 

10. On August 18, 2011, the HOA, by its foreclosure agent, Leach Johnson Song & 

Gruchow (the "HOA Trustee") initiated a second non-judicial foreclosure by recording a Notice of 

Delinquent Assessment Lien. 

11. On January 24, 2012, the HOA Trustee, on behalf of the HOA, recorded a Notice of 

Default and Election to Sell against the Property. 

12. On July 30, 2012, the HOA Trustee, on behalf of the HOA, recorded a Notice of 

Foreclosure Sale against the Property. 

13. On August 22, 2013, the HOA sold the property to Saticoy Bay for $5,563.00  A 

foreclosure deed was recorded against the property on September 6, 2013.   

14. At no time did the FHFA consent to the HOA Sale extinguishing or foreclosing Freddie 

Mac's interest in the Property.  See FHFA's Statement on HOA Super-Priority Lien Foreclosures (Apr. 

21, 2015), www.fhfa.gov/Media/PublicAffairs/Pages/Statement-on-HOA-Super-Priority-Lien-

Foreclosures.aspx. 

15. Saticoy Bay's motion for summary judgment was previously granted by this Court by 

order entered December 11, 2018, ruling that the Federal Foreclosure Bar did not protect Freddie 

Mac's interest in the Deed of Trust because, among other reasons, no interest of Freddie Mac or FHFA 

was recorded in the county records.  Nationstar appealed the decision, and in the interim, the Nevada 

Supreme Court's Daisy Trust v. Wells Fargo Bank decision held that a deed of trust need not be 

assigned to its owner, such as Freddie Mac in this case, in order for the owner to own the secured loan.  

135 Nev. 230, 233-34, 445 P.3d 846, 849 (2019).  This Court did not have the benefit of the Daisy 

Trust decision when it entered its prior summary judgment order.  The Nevada Court of Appeals 

remanded this matter by order dated April 10, 2020.  Remittitur issued on June 16, 2020.  
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CONCLUSIONS OF LAW 

1. Summary judgment is appropriate when the pleadings and other evidence on file 

demonstrate "no genuine issue as to any material fact [remains] and the moving party is entitled to 

judgment as a matter of law." See NRCP 56(c); Wood v. Safeway, Inc., 121 Nev. 724, 731, 121 P.3d 

1026, 1031 (2005).   

2. Nevada's recording statutes do not require that Freddie Mac be identified as the 

beneficiary on the publicly recorded deed of trust to establish its ownership interest in the subject loan.  

Daisy Tr. v. Wells Fargo Bank, N.A., 135 Nev. 230, 230, 445 P.3d 846, 847 (2019). 

3. Freddie Mac's loan servicer is not required to produce the actual loan servicing 

agreement or the original promissory note to establish Freddie Mac's ownership interest in a loan 

where properly authenticated business records establish that interest.  Id. at 233, 445 P.3d at 847. 

4. NRS 51.135, the business records exception to the hearsay rule, provides: 

A memorandum, report, record or compilation of data, in any form, of acts, events, 
conditions, opinions or diagnoses, made at or near the time by, or from information 
transmitted by, a person with knowledge, all in the course of a regularly conducted 
activity, as shown by the testimony or affidavit of the custodian or other qualified 
person, is not inadmissible under the hearsay rule unless the source of information or 
the method or circumstances of preparation indicate lack of trustworthiness. 

5. Under Daisy Trust v. Wells Fargo Bank, N.A., 135 Nev. 230, 445 P.3d 846, 847 (2019), 

there is a genuine issue of material fact as to whether Saticoy Bay's claim is preempted by the Federal 

Foreclosure Bar.  Freddie Mac did not record the conveyance of the Deed of Trust from First Magnus 

Financial Corporation.  However, the Deed of Trust did not have to be assigned or conveyed to Freddie 

Mac in order for Freddie Mac to own the secured loan, meaning that Nevada's recording statutes are 

not implicated.  Id. at 234, 445 P.3d at 849.  Thus, Freddie Mac was not required to publicly record its 

ownership interest as a prerequisite for establishing that interest.  Id.

6. In Nationstar's opposition to Saticoy Bay's motion, Nationstar provided a declaration 

by Dean Meyer, a Freddie Mac employee, attesting that (1) Freddie Mac acquired the Loan in March 

2007, (2) Freddie Mac owned the Loan at the time of the HOA foreclosure sale, and (3) that Nationstar 

had been servicing the loan since June 2012.  Meyer's declaration was accompanied by applicable 

Freddie Mac business records.  These business records reflected a Funding Date of March 29, 2007, 
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Seller NBR of 623509, and Part. Pct. of 1.00.  Meyer attested, amongst other things, that the Funding 

Date referred to the date Freddie Mac purchased the loan, the Seller NBR referred to the party that 

sold the loan to Freddie Mac, and the Part. Pct., which also means participation percentage, reflects 

that Freddie Macs owns 100% of the loan.  Meyer also attested that the Servicer Number in Freddie 

Mac's printouts referred to Nationstar, the servicer of the Loan. 

7. Meyer's respective declarations, which confirm or at least strongly indicate Nationstar 

is Freddie Mac's loan servicer, combined with relevant provisions in the Guide that govern the 

contractual relationship between Freddie Mac and its servicers nationwide, is sufficient to create a 

genuine issue of material fact that Freddie Mac owned the loan and Nationstar was the servicer of the 

Loan, such that Nationstar can assert the Federal Foreclosure Bar. 

8. Saticoy Bay's argument that Meyer is not competent to testify lacks merit.  The Daisy 

Trust Court addressed an almost identical argument as to the admissibility of the business records 

attested to in Meyer's declaration under NRS 51.135.  Here, Meyer attested that the database entries 

contained in the printouts were made (1) at or near the time of the event being recorded, (2) by a person 

with knowledge of the event, and (3) in the course of the business and a regularly conducted activity.  

Thus, the Freddie Mac business records are admissible. 

/// 

/// 

/// 

/// 

/// 

/// 

/// 

/// 

/// 

/// 

/// 

/// 
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ORDER 

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that Saticoy Bay's motion for 

summary judgment is DENIED. 

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that Nationstar shall prepare 

a countermotion for summary judgment.  This Court will issue a separate order with respect to 

Nationstar's summary judgment motion.  

Submitted by: 

AKERMAN LLP 

/s/ Scott R. Lachman   
Melanie D. Morgan, Esq. 
Nevada Bar No. 8215 
Donna M. Wittig, Esq. 
Nevada Bar No. 11015 
Scott R. Lachman, Esq. 
Nevada Bar No. 12016 
1635 Village Center Circle, Suite 200 
Las Vegas, Nevada 89134 

Attorneys for Nationstar Mortgage LLC  

Approved as to form and content by: 

Law Offices of Michael F. Bohn, Esq., Ltd. 

/s/ Adam R. Trippiedi   
Michael F. Bohn, Esq. 
Nevada Bar No. 1641 
Adam R. Trippiedi, Esq. 
Nevada Bar No. 12294 
376 East Warm Springs Road, Suite 125 
Las Vegas, Nevada 89119 

Attorneys for Saticoy Bay LLC Series 4641 
Viareggio Ct.
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Larsen, Patricia (LAA-Las)

From: Adam Trippiedi <atrippiedi@bohnlawfirm.com>

Sent: Wednesday, December 23, 2020 2:38 PM

To: Lachman, Scott (Assoc-Las); Michael Bohn

Cc: Morgan, Melanie (Ptnr-Las); Wittig, Donna (Assoc-Las); Streible, Elizabeth (Den)

Subject: RE: Saticoy 4641 Viareggio v. Nationstar (Guillory, A-13-689240-C) - Order Denying MSJ

Hi Scott, 

I approve of this order. 

Thanks. 

Adam R. Trippiedi, ESQ. 
Law Offices of  
Michael F. Bohn, Esq., Ltd. 
2260 Corporate Circle, Suite 480 
Henderson, NV 89074 
(702) 642-3113 
(702) 642-9766 FAX 
atrippiedi@bohnlawfirm.com

Confidentiality Notice 
This message is being sent by or on behalf of a lawyer. It is intended exclusively for the individual or entity to which it is 
addressed. This communication may contain information that is proprietary, privileged or confidential or otherwise 
legally exempt from disclosure. If you are not the named addressee, you are not authorized to read, print, retain, copy 
or disseminate this message or any part of it. If you have received this message in error, please notify the sender 
immediately by e-mail and delete all copies of the message.

From: scott.lachman@akerman.com [mailto:scott.lachman@akerman.com]  
Sent: Wednesday, December 23, 2020 9:46 AM 
To: Adam Trippiedi; Michael Bohn 
Cc: melanie.morgan@akerman.com; donna.wittig@akerman.com; elizabeth.streible@akerman.com 
Subject: RE: Saticoy 4641 Viareggio v. Nationstar (Guillory, A-13-689240-C) - Order Denying MSJ 

Adam – I have not submitted the order yet. Please forward any revisions today. Thanks! 

Scott Lachman
Associate, Consumer Financial Services Practice Group 
Akerman LLP | 1635 Village Center Circle, Suite 200 | Las Vegas, NV 89134 
D: 702 634 5021 | C: 702 321 7282 
Scott.Lachman@akerman.com  

From: Adam Trippiedi <atrippiedi@bohnlawfirm.com>  
Sent: Wednesday, December 23, 2020 9:44 AM 
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To: Lachman, Scott (Assoc-Las) <scott.lachman@akerman.com>; Michael Bohn <mbohn@bohnlawfirm.com> 
Cc: Morgan, Melanie (Ptnr-Las) <melanie.morgan@akerman.com>; Wittig, Donna (Assoc-Las) 
<donna.wittig@akerman.com>; Streible, Elizabeth (Den) <elizabeth.streible@akerman.com> 
Subject: RE: Saticoy 4641 Viareggio v. Nationstar (Guillory, A-13-689240-C) - Order Denying MSJ 

Hi Scott, 

Have you already submitted this order to the court? If not, please let me know and I will get you my edits (if any) today.

Thanks. 

Adam R. Trippiedi, ESQ. 
Law Offices of  
Michael F. Bohn, Esq., Ltd. 
2260 Corporate Circle, Suite 480 
Henderson, NV 89074 
(702) 642-3113 
(702) 642-9766 FAX 
atrippiedi@bohnlawfirm.com

Confidentiality Notice 
This message is being sent by or on behalf of a lawyer. It is intended exclusively for the individual or entity to which it is 
addressed. This communication may contain information that is proprietary, privileged or confidential or otherwise 
legally exempt from disclosure. If you are not the named addressee, you are not authorized to read, print, retain, copy 
or disseminate this message or any part of it. If you have received this message in error, please notify the sender 
immediately by e-mail and delete all copies of the message.

From: scott.lachman@akerman.com [mailto:scott.lachman@akerman.com]  
Sent: Monday, December 21, 2020 11:12 AM 
To: Adam Trippiedi; Michael Bohn 
Cc: melanie.morgan@akerman.com; donna.wittig@akerman.com; elizabeth.streible@akerman.com
Subject: RE: Saticoy 4641 Viareggio v. Nationstar (Guillory, A-13-689240-C) - Order Denying MSJ 

Mickey/Adam, 

Friendly reminder to review the draft order denying Saticoy’s summary judgment motion. It is consistent with the 
court’s prior minute order, which is also attached. Please let us know if you have any revisions and if we may use your e-
signature as to form and content. We hope to submit the order to court today.  

Regards, 
Scott Lachman  

Scott Lachman
Associate, Consumer Financial Services Practice Group 
Akerman LLP | 1635 Village Center Circle, Suite 200 | Las Vegas, NV 89134 
D: 702 634 5021 | C: 702 321 7282 
Scott.Lachman@akerman.com  
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vCard | Profile

CONFIDENTIALITY NOTE: The information contained in this transmission may be privileged and confidential, and is 
intended only for the use of the individual or entity named above. If the reader of this message is not the intended 
recipient, you are hereby notified that any dissemination, distribution or copying of this communication is strictly 
prohibited. If you have received this transmission in error, please immediately reply to the sender that you have 
received this communication in error and then delete it. Thank you.  

From: Lachman, Scott (Assoc-Las)  
Sent: Friday, December 18, 2020 4:14 PM 
To: Adam Trippiedi <atrippiedi@bohnlawfirm.com>; 'Michael Bohn' <mbohn@bohnlawfirm.com> 
Cc: Morgan, Melanie (Ptnr-Las) <melanie.morgan@akerman.com>; Wittig, Donna (Assoc-Las) 
<donna.wittig@akerman.com>; Streible, Elizabeth (Den) <elizabeth.streible@akerman.com> 
Subject: Saticoy 4641 Viareggio v. Nationstar (Guillory, A-13-689240-C) - Order Denying MSJ 

Mickey/Adam, 

Attached please find the draft order denying Saticoy’s summary judgment motion. It is consistent with the court’s prior 
minute order, which is also attached. Please let us know if you have any revisions and if we may use your e-signature as 
to form and content. We hope to submit the order to court on Monday, 12/21. 

Regards, 
Scott Lachman  

Scott Lachman
Associate, Consumer Financial Services Practice Group 
Akerman LLP | 1635 Village Center Circle, Suite 200 | Las Vegas, NV 89134 
D: 702 634 5021 | C: 702 321 7282 
Scott.Lachman@akerman.com  
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DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO: A-13-689240-CSaticoy Bay LLCSeries 4641 
Viareggio Ct., Plaintiff(s)

vs.

Nationstar Mortgage LLC, 
Defendant(s)

DEPT. NO.  Department 14

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District 
Court. The foregoing Order Denying Motion was served via the court’s electronic eFile 
system to all recipients registered for e-Service on the above entitled case as listed below:

Service Date: 12/28/2020

Brandon Lopipero . blopipero@wrightlegal.net

Eserve Contact . office@bohnlawfirm.com

Michael F Bohn Esq . mbohn@bohnlawfirm.com

NVEfile . nvefile@wrightlegal.net

Regina A. Habermas . rhabermas@wrightlegal.net

Melanie Morgan melanie.morgan@akerman.com

Akerman LLP AkermanLAS@akerman.com

Donna Wittig donna.wittig@akerman.com

Scott Lachman scott.lachman@akerman.com
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NEOJ 
MELANIE D. MORGAN, ESQ. 
Nevada Bar No. 8215 
DONNA M. WITTIG 
Nevada Bar No. 11015 
SCOTT R. LACHMAN, ESQ. 
Nevada Bar No. 12016 
AKERMAN LLP 
1635 Village Center Circle, Suite 200 
Las Vegas, Nevada 89134 
Telephone: (702) 634-5000 
Facsimile: (702) 380-8572 
Email: melanie.morgan@akerman.com 
Email: donna.wittig@akerman.com 
Email: scott.lachman@akerman.com 

Attorneys for Defendant/Counterclaimant Nationstar Mortgage LLC

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA 

SATICOY BAY LLC SERIES 4641 
VIAREGGIO CT,  

Plaintiffs, 

v. 

NATIONSTAR MORTGAGE LLC, COOPER 
CASTLE LAW FIRM, LLP; and MONIQUE 
GUILLORY,  

Defendants. 

Case No.: A-13-689240-C 

Dept.: XIV 

NOTICE OF ENTRY OF ORDER
DENYING SATICOY BAY LLC SERIES 
4641 VIAREGGIO CT'S SUMMARY 
JUDGMENT MOTION 

NATIONSTAR MORTGAGE LLC,  

Counterclaimant,  

v.  

SATICOY BAY LLC SERIES 4641 
VIAREGGIO CT; NAPLES COMMUNITY 
HOMEOWNERS ASSOCIATION; LEACH 
JOHNSON SONG & GRUCHOW; DOES I 
through X; and ROE CORPORATIONS I 
through X, inclusive,  

                             Counter-Defendants. 

Case Number: A-13-689240-C

Electronically Filed
12/28/2020 12:12 PM
Steven D. Grierson
CLERK OF THE COURT
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TO ALL PARTIES AND TO THEIR ATTORNEYS OF RECORD:

PLEASE TAKE NOTICE that an ORDER DENYING SATICOY BAY LLC SERIES 4641 

VIAREGGIO CT'S SUMMARY JUDGMENT MOTION has been entered by this Court on the 

28th day of December, 2020, in the above-captioned matter.  A copy of said Order is attached hereto 

as Exhibit A. 

Dated: December 28, 2020 

AKERMAN LLP 

/s/ Scott R. Lachman   
Melanie D. Morgan, Esq. 
Nevada Bar No. 8215 
Donna M. Wittig, Esq. 
Nevada Bar No. 11015 
Scott R. Lachman, Esq. 
Nevada Bar No. 12016 
1635 Village Center Circle, Suite 200 
Las Vegas, Nevada 89134 

Attorneys for Nationstar Mortgage LLC  
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that I am an employee of AKERMAN LLP, and that on this 28th day of 

December, 2020, I caused to be served a true and correct copy of the foregoing NOTICE OF ENTRY 

OF ORDER DENYING SATICOY BAY LLC SERIES 4641 VIAREGGIO CT'S SUMMARY 

JUDGMENT MOTION, in the following manner: 

(ELECTRONIC SERVICE) Pursuant to Administrative Order 14-2, the above-referenced 

document was electronically filed on the date hereof and served through the Notice of Electronic Filing 

automatically generated by the Court's facilities to those parties listed on the Court's Master Service 

List as follows: 

Brandon Lopipero   blopipero@wrightlegal.net  
Eserve Contact  office@bohnlawfirm.com  
Michael F Bohn Esq.  mbohn@bohnlawfirm.com  
NVEfile  nvefile@wrightlegal.net 
Regina A. Habermas   rhabermas@wrightlegal.net  

/s/ Patricia Larsen   
An employee of AKERMAN LLP 
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ODM 
MELANIE D. MORGAN, ESQ. 
Nevada Bar No. 8215 
DONNA M. WITTIG 
Nevada Bar No. 11015 
SCOTT R. LACHMAN, ESQ. 
Nevada Bar No. 12016 
AKERMAN LLP 
1635 Village Center Circle, Suite 200 
Las Vegas, Nevada 89134 
Telephone: (702) 634-5000 
Facsimile: (702) 380-8572 
Email: melanie.morgan@akerman.com 
Email: donna.wittig@akerman.com 
Email: scott.lachman@akerman.com 

Attorneys for Defendant/Counterclaimant Nationstar Mortgage LLC

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA 

SATICOY BAY LLC SERIES 4641 
VIAREGGIO CT,  

Plaintiffs, 

v. 

NATIONSTAR MORTGAGE LLC, COOPER 
CASTLE LAW FIRM, LLP; and MONIQUE 
CUILLORY,  

Defendants. 

Case No.: A-13-689240-C 

Dept.: XIV 

ORDER DENYING SATICOY BAY LLC 
SERIES 4641 VIAREGGIO CT'S 
SUMMARY JUDGMENT MOTION 

NATIONSTAR MORTGAGE LLC,  

Counterclaimant,  

v.  

SATICOY BAY LLC SERIES 4641 
VIAREGGIO CT; NAPLES COMMUNITY 
HOMEOWNERS ASSOCIATION; LEACH 
JOHNSON SONG & GRUCHOW; DOES I 
through X; and ROE CORPORATIONS I 
through X, inclusive,  

                             Counter-Defendants. 

Electronically Filed
12/28/2020 10:38 AM

Case Number: A-13-689240-C

ELECTRONICALLY SERVED
12/28/2020 10:38 AM
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On October 22, 2020, Saticoy Bay LLC Series 4641 Viareggio Ct's (Saticoy Bay) motion for 

summary judgment came for hearing before the Court following remand by the Nevada Court of 

Appeals.  Melanie D. Morgan, Esq. of Akerman LLP appeared on behalf of Nationstar and Nikoll 

Nikci of the Law Offices of Michael F. Bohn, Esq. appeared on behalf of Saticoy Bay.  The Court 

having reviewed the summary judgment briefs and the Nevada Court of Appeals' order, and heard 

arguments by counsel hereby makes the findings of facts, conclusions of law, and orders as follows:  

FINDINGS OF FACT 

1. A deed of trust listing Monique Guillory as the borrower ("Borrower"), First Magnus 

Financial Corporation as the lender ("Lender"), and MERS, as beneficiary solely as nominee for 

Lender and Lender's successors and assigns, was executed on January 19, 2007, and recorded on 

January 25, 2007 (the "Deed of Trust").  The Deed of Trust granted Lender a security interest in real 

property known as 4641 Viareggio Court, in Las Vegas (the "Property") to secure the repayment of a 

loan in the original amount of $258,400.00 to the Borrower (the promissory note and Deed of Trust 

together are the "Loan").  

2. In March 2007, Federal Home Loan Mortgage Corporation ("Freddie Mac") purchased 

the Loan, thereby acquiring ownership of the Deed of Trust.  Freddie Mac maintained its ownership 

interest in the Deed of Trust at the time of the HOA Sale on August 22, 2013.   

3. In July 2008, Congress passed the Housing and Economic Recovery Act of 2008 

("HERA"), Pub. L. No. 110-289, 122 Stat. 2654, codified at 12 U.S.C. § 4511 et seq., which 

established the Federal Housing Finance Agency ("FHFA") to regulate Freddie Mac, the Federal 

National Mortgage Association, and the Federal Home Loan Banks. 

4. On September 6, 2008, FHFA's Director placed Freddie Mac into conservatorship. 

5. On February 11, 2011, MERS, as nominee for Lender and Lender's successors and 

assigns, recorded an assignment of the Deed of Trust to Aurora Loan Services LLC ("Aurora").   

6. On October 18, 2012, Aurora recorded an assignment of the Deed of Trust to 

Nationstar. 

7. At the time of the HOA Sale on August 22, 2013, Nationstar was the record beneficiary 

of the Deed of Trust. 
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8. On July 30, 2007, Naples Community Homeowners Association (the "HOA"), by its 

foreclosure agent, Red Rock Financial Services ("Red Rock") initiated a non-judicial foreclosure by 

recording a Lien for Delinquent Assessments. 

9. On November 9, 2007, a Release of Lien for Delinquent Assessments was recorded, 

which stated the Lien for Delinquent Assessments recorded on July 30, 2007, was released and 

satisfied. 

10. On August 18, 2011, the HOA, by its foreclosure agent, Leach Johnson Song & 

Gruchow (the "HOA Trustee") initiated a second non-judicial foreclosure by recording a Notice of 

Delinquent Assessment Lien. 

11. On January 24, 2012, the HOA Trustee, on behalf of the HOA, recorded a Notice of 

Default and Election to Sell against the Property. 

12. On July 30, 2012, the HOA Trustee, on behalf of the HOA, recorded a Notice of 

Foreclosure Sale against the Property. 

13. On August 22, 2013, the HOA sold the property to Saticoy Bay for $5,563.00  A 

foreclosure deed was recorded against the property on September 6, 2013.   

14. At no time did the FHFA consent to the HOA Sale extinguishing or foreclosing Freddie 

Mac's interest in the Property.  See FHFA's Statement on HOA Super-Priority Lien Foreclosures (Apr. 

21, 2015), www.fhfa.gov/Media/PublicAffairs/Pages/Statement-on-HOA-Super-Priority-Lien-

Foreclosures.aspx. 

15. Saticoy Bay's motion for summary judgment was previously granted by this Court by 

order entered December 11, 2018, ruling that the Federal Foreclosure Bar did not protect Freddie 

Mac's interest in the Deed of Trust because, among other reasons, no interest of Freddie Mac or FHFA 

was recorded in the county records.  Nationstar appealed the decision, and in the interim, the Nevada 

Supreme Court's Daisy Trust v. Wells Fargo Bank decision held that a deed of trust need not be 

assigned to its owner, such as Freddie Mac in this case, in order for the owner to own the secured loan.  

135 Nev. 230, 233-34, 445 P.3d 846, 849 (2019).  This Court did not have the benefit of the Daisy 

Trust decision when it entered its prior summary judgment order.  The Nevada Court of Appeals 

remanded this matter by order dated April 10, 2020.  Remittitur issued on June 16, 2020.  
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CONCLUSIONS OF LAW 

1. Summary judgment is appropriate when the pleadings and other evidence on file 

demonstrate "no genuine issue as to any material fact [remains] and the moving party is entitled to 

judgment as a matter of law." See NRCP 56(c); Wood v. Safeway, Inc., 121 Nev. 724, 731, 121 P.3d 

1026, 1031 (2005).   

2. Nevada's recording statutes do not require that Freddie Mac be identified as the 

beneficiary on the publicly recorded deed of trust to establish its ownership interest in the subject loan.  

Daisy Tr. v. Wells Fargo Bank, N.A., 135 Nev. 230, 230, 445 P.3d 846, 847 (2019). 

3. Freddie Mac's loan servicer is not required to produce the actual loan servicing 

agreement or the original promissory note to establish Freddie Mac's ownership interest in a loan 

where properly authenticated business records establish that interest.  Id. at 233, 445 P.3d at 847. 

4. NRS 51.135, the business records exception to the hearsay rule, provides: 

A memorandum, report, record or compilation of data, in any form, of acts, events, 
conditions, opinions or diagnoses, made at or near the time by, or from information 
transmitted by, a person with knowledge, all in the course of a regularly conducted 
activity, as shown by the testimony or affidavit of the custodian or other qualified 
person, is not inadmissible under the hearsay rule unless the source of information or 
the method or circumstances of preparation indicate lack of trustworthiness. 

5. Under Daisy Trust v. Wells Fargo Bank, N.A., 135 Nev. 230, 445 P.3d 846, 847 (2019), 

there is a genuine issue of material fact as to whether Saticoy Bay's claim is preempted by the Federal 

Foreclosure Bar.  Freddie Mac did not record the conveyance of the Deed of Trust from First Magnus 

Financial Corporation.  However, the Deed of Trust did not have to be assigned or conveyed to Freddie 

Mac in order for Freddie Mac to own the secured loan, meaning that Nevada's recording statutes are 

not implicated.  Id. at 234, 445 P.3d at 849.  Thus, Freddie Mac was not required to publicly record its 

ownership interest as a prerequisite for establishing that interest.  Id.

6. In Nationstar's opposition to Saticoy Bay's motion, Nationstar provided a declaration 

by Dean Meyer, a Freddie Mac employee, attesting that (1) Freddie Mac acquired the Loan in March 

2007, (2) Freddie Mac owned the Loan at the time of the HOA foreclosure sale, and (3) that Nationstar 

had been servicing the loan since June 2012.  Meyer's declaration was accompanied by applicable 

Freddie Mac business records.  These business records reflected a Funding Date of March 29, 2007, 
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Seller NBR of 623509, and Part. Pct. of 1.00.  Meyer attested, amongst other things, that the Funding 

Date referred to the date Freddie Mac purchased the loan, the Seller NBR referred to the party that 

sold the loan to Freddie Mac, and the Part. Pct., which also means participation percentage, reflects 

that Freddie Macs owns 100% of the loan.  Meyer also attested that the Servicer Number in Freddie 

Mac's printouts referred to Nationstar, the servicer of the Loan. 

7. Meyer's respective declarations, which confirm or at least strongly indicate Nationstar 

is Freddie Mac's loan servicer, combined with relevant provisions in the Guide that govern the 

contractual relationship between Freddie Mac and its servicers nationwide, is sufficient to create a 

genuine issue of material fact that Freddie Mac owned the loan and Nationstar was the servicer of the 

Loan, such that Nationstar can assert the Federal Foreclosure Bar. 

8. Saticoy Bay's argument that Meyer is not competent to testify lacks merit.  The Daisy 

Trust Court addressed an almost identical argument as to the admissibility of the business records 

attested to in Meyer's declaration under NRS 51.135.  Here, Meyer attested that the database entries 

contained in the printouts were made (1) at or near the time of the event being recorded, (2) by a person 

with knowledge of the event, and (3) in the course of the business and a regularly conducted activity.  

Thus, the Freddie Mac business records are admissible. 

/// 

/// 

/// 

/// 

/// 

/// 

/// 

/// 

/// 

/// 

/// 

/// 
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ORDER 

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that Saticoy Bay's motion for 

summary judgment is DENIED. 

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that Nationstar shall prepare 

a countermotion for summary judgment.  This Court will issue a separate order with respect to 

Nationstar's summary judgment motion.  

Submitted by: 

AKERMAN LLP 

/s/ Scott R. Lachman   
Melanie D. Morgan, Esq. 
Nevada Bar No. 8215 
Donna M. Wittig, Esq. 
Nevada Bar No. 11015 
Scott R. Lachman, Esq. 
Nevada Bar No. 12016 
1635 Village Center Circle, Suite 200 
Las Vegas, Nevada 89134 

Attorneys for Nationstar Mortgage LLC  

Approved as to form and content by: 

Law Offices of Michael F. Bohn, Esq., Ltd. 

/s/ Adam R. Trippiedi   
Michael F. Bohn, Esq. 
Nevada Bar No. 1641 
Adam R. Trippiedi, Esq. 
Nevada Bar No. 12294 
376 East Warm Springs Road, Suite 125 
Las Vegas, Nevada 89119 

Attorneys for Saticoy Bay LLC Series 4641 
Viareggio Ct.
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Larsen, Patricia (LAA-Las)

From: Adam Trippiedi <atrippiedi@bohnlawfirm.com>

Sent: Wednesday, December 23, 2020 2:38 PM

To: Lachman, Scott (Assoc-Las); Michael Bohn

Cc: Morgan, Melanie (Ptnr-Las); Wittig, Donna (Assoc-Las); Streible, Elizabeth (Den)

Subject: RE: Saticoy 4641 Viareggio v. Nationstar (Guillory, A-13-689240-C) - Order Denying MSJ

Hi Scott, 

I approve of this order. 

Thanks. 

Adam R. Trippiedi, ESQ. 
Law Offices of  
Michael F. Bohn, Esq., Ltd. 
2260 Corporate Circle, Suite 480 
Henderson, NV 89074 
(702) 642-3113 
(702) 642-9766 FAX 
atrippiedi@bohnlawfirm.com

Confidentiality Notice 
This message is being sent by or on behalf of a lawyer. It is intended exclusively for the individual or entity to which it is 
addressed. This communication may contain information that is proprietary, privileged or confidential or otherwise 
legally exempt from disclosure. If you are not the named addressee, you are not authorized to read, print, retain, copy 
or disseminate this message or any part of it. If you have received this message in error, please notify the sender 
immediately by e-mail and delete all copies of the message.

From: scott.lachman@akerman.com [mailto:scott.lachman@akerman.com]  
Sent: Wednesday, December 23, 2020 9:46 AM 
To: Adam Trippiedi; Michael Bohn 
Cc: melanie.morgan@akerman.com; donna.wittig@akerman.com; elizabeth.streible@akerman.com 
Subject: RE: Saticoy 4641 Viareggio v. Nationstar (Guillory, A-13-689240-C) - Order Denying MSJ 

Adam – I have not submitted the order yet. Please forward any revisions today. Thanks! 

Scott Lachman
Associate, Consumer Financial Services Practice Group 
Akerman LLP | 1635 Village Center Circle, Suite 200 | Las Vegas, NV 89134 
D: 702 634 5021 | C: 702 321 7282 
Scott.Lachman@akerman.com  

From: Adam Trippiedi <atrippiedi@bohnlawfirm.com>  
Sent: Wednesday, December 23, 2020 9:44 AM 
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To: Lachman, Scott (Assoc-Las) <scott.lachman@akerman.com>; Michael Bohn <mbohn@bohnlawfirm.com> 
Cc: Morgan, Melanie (Ptnr-Las) <melanie.morgan@akerman.com>; Wittig, Donna (Assoc-Las) 
<donna.wittig@akerman.com>; Streible, Elizabeth (Den) <elizabeth.streible@akerman.com> 
Subject: RE: Saticoy 4641 Viareggio v. Nationstar (Guillory, A-13-689240-C) - Order Denying MSJ 

Hi Scott, 

Have you already submitted this order to the court? If not, please let me know and I will get you my edits (if any) today.

Thanks. 

Adam R. Trippiedi, ESQ. 
Law Offices of  
Michael F. Bohn, Esq., Ltd. 
2260 Corporate Circle, Suite 480 
Henderson, NV 89074 
(702) 642-3113 
(702) 642-9766 FAX 
atrippiedi@bohnlawfirm.com

Confidentiality Notice 
This message is being sent by or on behalf of a lawyer. It is intended exclusively for the individual or entity to which it is 
addressed. This communication may contain information that is proprietary, privileged or confidential or otherwise 
legally exempt from disclosure. If you are not the named addressee, you are not authorized to read, print, retain, copy 
or disseminate this message or any part of it. If you have received this message in error, please notify the sender 
immediately by e-mail and delete all copies of the message.

From: scott.lachman@akerman.com [mailto:scott.lachman@akerman.com]  
Sent: Monday, December 21, 2020 11:12 AM 
To: Adam Trippiedi; Michael Bohn 
Cc: melanie.morgan@akerman.com; donna.wittig@akerman.com; elizabeth.streible@akerman.com
Subject: RE: Saticoy 4641 Viareggio v. Nationstar (Guillory, A-13-689240-C) - Order Denying MSJ 

Mickey/Adam, 

Friendly reminder to review the draft order denying Saticoy’s summary judgment motion. It is consistent with the 
court’s prior minute order, which is also attached. Please let us know if you have any revisions and if we may use your e-
signature as to form and content. We hope to submit the order to court today.  

Regards, 
Scott Lachman  

Scott Lachman
Associate, Consumer Financial Services Practice Group 
Akerman LLP | 1635 Village Center Circle, Suite 200 | Las Vegas, NV 89134 
D: 702 634 5021 | C: 702 321 7282 
Scott.Lachman@akerman.com  
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vCard | Profile

CONFIDENTIALITY NOTE: The information contained in this transmission may be privileged and confidential, and is 
intended only for the use of the individual or entity named above. If the reader of this message is not the intended 
recipient, you are hereby notified that any dissemination, distribution or copying of this communication is strictly 
prohibited. If you have received this transmission in error, please immediately reply to the sender that you have 
received this communication in error and then delete it. Thank you.  

From: Lachman, Scott (Assoc-Las)  
Sent: Friday, December 18, 2020 4:14 PM 
To: Adam Trippiedi <atrippiedi@bohnlawfirm.com>; 'Michael Bohn' <mbohn@bohnlawfirm.com> 
Cc: Morgan, Melanie (Ptnr-Las) <melanie.morgan@akerman.com>; Wittig, Donna (Assoc-Las) 
<donna.wittig@akerman.com>; Streible, Elizabeth (Den) <elizabeth.streible@akerman.com> 
Subject: Saticoy 4641 Viareggio v. Nationstar (Guillory, A-13-689240-C) - Order Denying MSJ 

Mickey/Adam, 

Attached please find the draft order denying Saticoy’s summary judgment motion. It is consistent with the court’s prior 
minute order, which is also attached. Please let us know if you have any revisions and if we may use your e-signature as 
to form and content. We hope to submit the order to court on Monday, 12/21. 

Regards, 
Scott Lachman  

Scott Lachman
Associate, Consumer Financial Services Practice Group 
Akerman LLP | 1635 Village Center Circle, Suite 200 | Las Vegas, NV 89134 
D: 702 634 5021 | C: 702 321 7282 
Scott.Lachman@akerman.com  
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DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO: A-13-689240-CSaticoy Bay LLCSeries 4641 
Viareggio Ct., Plaintiff(s)

vs.

Nationstar Mortgage LLC, 
Defendant(s)

DEPT. NO.  Department 14

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District 
Court. The foregoing Order Denying Motion was served via the court’s electronic eFile 
system to all recipients registered for e-Service on the above entitled case as listed below:

Service Date: 12/28/2020

Brandon Lopipero . blopipero@wrightlegal.net

Eserve Contact . office@bohnlawfirm.com

Michael F Bohn Esq . mbohn@bohnlawfirm.com

NVEfile . nvefile@wrightlegal.net

Regina A. Habermas . rhabermas@wrightlegal.net

Melanie Morgan melanie.morgan@akerman.com

Akerman LLP AkermanLAS@akerman.com

Donna Wittig donna.wittig@akerman.com

Scott Lachman scott.lachman@akerman.com

AA001863



55765945;1 
55907066;1 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

A
K

E
R

M
A

N
 L

L
P

16
35

 V
IL

LA
G

E 
C

EN
TE

R
 C

IR
C

LE
, S

U
IT

E 
20

0
LA

S 
V

EG
A

S,
 N

EV
A

D
A

 8
91

34
TE

L.
: (

70
2)

 6
34

-5
00

0 
–

FA
X

: (
70

2)
 3

80
-8

57
2

OGSJ 
MELANIE D. MORGAN, ESQ. 
Nevada Bar No. 8215 
DONNA M. WITTIG 
Nevada Bar No. 11015 
SCOTT R. LACHMAN, ESQ. 
Nevada Bar No. 12016 
AKERMAN LLP 
1635 Village Center Circle, Suite 200 
Las Vegas, Nevada 89134 
Telephone: (702) 634-5000 
Facsimile: (702) 380-8572 
Email: melanie.morgan@akerman.com 
Email: donna.wittig@akerman.com 
Email: scott.lachman@akerman.com 

Attorneys for Defendant/Counterclaimant Nationstar Mortgage LLC

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA 

SATICOY BAY LLC SERIES 4641 
VIAREGGIO CT,  

Plaintiffs, 

v. 

NATIONSTAR MORTGAGE LLC, COOPER 
CASTLE LAW FIRM, LLP; and MONIQUE 
CUILLORY,  

Defendants. 

Case No.: A-13-689240-C 

Dept.: XIV 

ORDER GRANTING NATIONSTAR 
MORTGAGE LLC'S MOTION FOR 
SUMMARY JUDGMENT  

NATIONSTAR MORTGAGE LLC,  

                           Counterclaimant,  

v.  

SATICOY BAY LLC SERIES 4641 
VIAREGGIO CT; NAPLES COMMUNITY 
HOMEOWNERS ASSOCIATION; LEACH 
JOHNSON SONG & GRUCHOW; DOES I 
through X; and ROE CORPORATIONS I 
through X, inclusive,  

                            Counter-Defendants. 

Electronically Filed
01/04/2021 8:21 PM

Case Number: A-13-689240-C

ELECTRONICALLY SERVED
1/4/2021 8:21 PM
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On December 15, 2020, Nationstar Mortgage LLC's (Nationstar) motion for summary 

judgment came for hearing before the Court.  Scott R. Lachman, Esq. of Akerman LLP appeared on 

behalf of Nationstar and Adam R. Trippiedi, Esq. of the Law Offices of Michael F. Bohn, Esq. 

appeared on behalf of Saticoy Bay LLC Series 4641 Viareggio Ct's (Saticoy Bay).  The court having 

reviewed the pleadings and heard arguments hereby makes the findings of facts, conclusions of law, 

and orders as follows:  

FINDINGS OF FACT 

1. A deed of trust listing Monique Guillory as the borrower ("Borrower"), First Magnus 

Financial Corporation as the lender ("Lender"), and MERS, as beneficiary solely as nominee for 

Lender and Lender's successors and assigns, was executed on January 19, 2007, and recorded on 

January 25, 2007 (the "Deed of Trust").  The Deed of Trust granted Lender a security interest in real 

property known as 4641 Viareggio Court, in Las Vegas (the "Property") to secure the repayment of a 

loan in the original amount of $258,400.00 to the Borrower (the promissory note and Deed of Trust 

together are the "Loan").  

2. In March 2007, Freddie Mac purchased the Loan, thereby acquiring ownership of the 

Deed of Trust.  Freddie Mac maintained its ownership interest in the Deed of Trust at the time of the 

HOA Sale on August 22, 2013.   

3. In July 2008, Congress passed the Housing and Economic Recovery Act of 2008 

("HERA"), Pub. L. No. 110-289, 122 Stat. 2654, codified at 12 U.S.C. § 4511 et seq., which 

established the Federal Housing Finance Agency ("FHFA") to regulate Freddie Mac, the Federal 

National Mortgage Association, and the Federal Home Loan Banks. 

4. On September 6, 2008, FHFA's Director placed Freddie Mac into conservatorship. 

5. On February 11, 2011, MERS, as nominee for Lender and Lender's successors and 

assigns, recorded an assignment of the Deed of Trust to Aurora Loan Services LLC ("Aurora").   

6. On October 18, 2012, Aurora recorded an assignment of the Deed of Trust to 

Nationstar. 

7. At the time of the HOA Sale on August 22, 2013, Nationstar was the record beneficiary 

of the Deed of Trust and servicer of the Loan for Freddie Mac. 
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8. The relationship between Nationstar, as the servicer of the Loan, and Freddie Mac, as 

owner of the Loan, is governed by the Freddie Mac Single-Family Seller/Servicer Guide (the Guide), 

a document central to Freddie Mac's relationship with servicers nationwide.  Among other things, the 

Guide provides that Freddie Mac's servicers may act as record beneficiaries for the deeds of trust 

Freddie Mac owns and requires that servicers assign these deeds of trust to Freddie Mac upon Freddie 

Mac's demand.   

9. The Guide provides: 

For each Mortgage purchased by Freddie Mac, the Seller and the Servicer 
agree that Freddie Mac may, at any time and without limitation, require the 
Seller or the Servicer, at the Seller's or the Servicer's expense, to make such 
endorsements to and assignments and recordations of any of the Mortgage 
documents so as to reflect the interests of Freddie Mac. 

Guide at 1301.10.   

10. The Guide also provides that: 

The Seller/Servicer is not required to prepare an assignment of the Security 
Instrument to Freddie Mac. However, Freddie Mac may, at its sole discretion and 
at any time, require a Seller/Servicer, at the Seller/Servicer's expense, to prepare, 
execute and/or record assignments of the Security Instrument to Freddie Mac. 

Id. at its Ex. 7 (Guide at 6301.6) (emphasis added) and Ex. 6 (Guide at 22.14). 

11. The Guide authorizes servicers to foreclose on deeds of trust on behalf of Freddie Mac.  

See, e.g., Guide at 8105.3, 9301.1, 9301.12, 9401.1 

12. The Guide also provides for a temporary transfer of possession of the note when 

necessary for servicing, including foreclosure.  See Guide at 8107.1, 8107.2, 9301.11.  However, when 

in "physical or constructive possession of a Note," the Servicer must "follow prudent business 

practices" to ensure that the note is "identif[ied] as a Freddie Mac asset."  Id. at 8107.1(b).  

Furthermore, when transferring documents in a mortgage file, including a note, the servicer must 

ensure the receiver acknowledges that the note is "Freddie Mac's property."  Guide at 3302.5 

13. The Guide also includes chapters regarding how and when servicers should appear as 

parties to litigation involving Freddie Mac loans.  See Guide at 9402.2 ("Routine and non-routine 

litigation"), 9501 ("Selection, Retention and Management of Law Firms for Freddie Mac Default 

Legal Matters.") 
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14. The Guide provides: 

All documents in the Mortgage file, . . . and all other documents and records 
related to the Mortgage of whatever kind or description . . . will be, and will 
remain at all times, the property of Freddie Mac.  All of these records and 
Mortgage data in the possession of the Servicer are retained by the Servicer 
in a custodial capacity only. 

Guide at 1201.9. 

15. The Guide provides that a transferee servicer undertakes all responsibilities under the 

Guide.  See Guide at 7101.15(c). 

16. Finally, the Guide provides: 

When a Transfer of Servicing occurs, the Transferor Servicer may not . . . 
further endorse the Note, but must prepare and complete assignments . . . .  

To prepare and complete an assignment of a Security Instrument for a 
Subsequent Transfer of Servicing for a Mortgage not registered with 
MERS, the Transferor Servicer must . . . [a]ssign the Security Instrument to 
the Transferee Servicer and record the assignment. 

Guide at 7101.6 

17. On July 30, 2007, Naples Community Homeowners Association (the "HOA"), by its 

foreclosure agent, Red Rock Financial Services ("Red Rock") initiated the non-judicial foreclosure by 

recording a Lien for Delinquent Assessments. 

18. On November 9, 2007, a Release of Lien for Delinquent Assessments was recorded, 

which stated the Lien for Delinquent Assessments recorded on July 30, 2007, was released and 

satisfied. 

19. On August 18, 2011, the HOA, by its foreclosure agent, Leach Johnson Song & 

Gruchow (the "HOA Trustee") initiated a second non-judicial foreclosure by recording a Notice of 

Delinquent Assessment Lien. 

20. On January 24, 2012, the HOA Trustee, on behalf of the HOA, recorded a Notice of 

Default and Election to Sell against the Property. 

21. On July 30, 2012, the HOA Trustee, on behalf of the HOA, recorded a Notice of 

Foreclosure Sale against the Property. 

22. On August 22, 2013, the HOA sold the property to Saticoy Bay for $5,563.00.  A 

foreclosure deed was recorded against the property on September 6, 2013.   
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23. At no time did the FHFA consent to the HOA Sale extinguishing or foreclosing Freddie 

Mac's interest in the Property.  See FHFA's Statement on HOA Super-Priority Lien Foreclosures (Apr. 

21, 2015), www.fhfa.gov/Media/PublicAffairs/Pages/Statement-on-HOA-Super-Priority-Lien-

Foreclosures.aspx. 

24. Saticoy Bay filed a motion for summary judgment which was previously granted by 

Judge Escobar by order entered December 11, 2018, ruling that the Federal Foreclosure Bar did not 

protect Freddie Mac’s interest in the Deed of Trust because it was not the record beneficiary at the 

time of sale.  Nationstar appealed that decision, and in the interim, the Nevada Supreme Court held in 

Daisy Trust v. Wells Fargo Bank that a deed of trust need not be assigned to its owner, such as Freddie 

Mac in this case, in order for the owner to own the secured loan.  135 Nev. 230, 233-34, 445 P.3d 846, 

849 (2019).  This Court did not have the benefit of the Daisy Trust decision when it entered its prior 

summary judgment order.  The Nevada Court of Appeals remanded this matter by order dated April 

10, 2020.  Remittitur issued on June 16, 2020.  

25. The court denied Saticoy Bay's motion for summary judgment on remand by minute 

order issued November 2, 2020.  Nationstar filed its summary judgment motion on November 9, 2020.  

Saticoy Bay filed an opposition on November 23, 2020. 

CONCLUSIONS OF LAW 

1. Summary judgment is appropriate when the pleadings and other evidence on file 

demonstrate "no genuine issue as to any material fact [remains] and the moving party is entitled to 

judgment as a matter of law." See NRCP 56(c); Wood v. Safeway, Inc., 121 Nev. 724, 731, 121 P.3d 

1026, 1031 (2005).  In ruling upon a motion for summary judgment, the Court must view all evidence 

and inferences in the light most favorable to the non-moving party.  See Torrealba v. Kesmetis, 124 

Nev. 95, 178 P.3d 716 (2008).  To successfully oppose a motion for summary judgment, the 

nonmoving party must present some specific facts to demonstrate that a genuine issue of material fact 

exists.  Forouzan, Inc. v. Bank of George, 128 Nev. 896, 381 P.3d 612 (2012). 

2. "While the pleadings and other evidence must be construed in the light most favorable 

to the nonmoving party, that party has the burden to 'do more than simply show that there is some 

metaphysical doubt' as to the operative facts to defeat a motion for summary judgment." Wood, 121 
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Nev. at 732, 121 P.3d at 1031 (quoting Matsushita Elec. Indus. Co. v. Zenith Radio, 475 U.S. 574, 586 

(1986)).  The governing law determines which "factual disputes are material and will preclude 

summary judgment; other factual disputes are irrelevant."  Id.at 731, 121 P.3d at 1031. 

3. The Nevada Supreme Court held in Nationstar Mortgage, LLC v. SFR Investments Pool 

1, LLC, that in order "to have standing, the party seeking relief must have a sufficient interest in the 

litigation,' so as to ensure the litigant will vigorously and effectively present his or her case against an 

adverse party." 133 Nev. 247, 250, 396 P.3d 754, 756 (2017) (internal quotations and marks omitted).   

The Nevada Supreme Court also held that mortgage loan servicers for Freddie Mac or Fannie Mae 

may assert the Federal Foreclosure Bar in litigation like this one, and that none of FHFA, Fannie Mae, 

or Freddie Mac need be joined as a party.  Id. at 251, 396 P.3d at 758. 

4. With regard to Nationstar's argument that NRS 116, et seq. (State Foreclosure 

Statute) is preempted by 12 U.S.C. § 4617(j)(3), this Court finds that Nationstar, as servicer for 

Freddie Mac, has an interest in the Property through its contractual servicing relationship with Freddie 

Mac and as the beneficiary of record of the Deed of Trust.  Nationstar's status as servicer of the loan 

for Freddie Mac is evidenced by Nationstar's business records as well as Freddie Mac's business 

records from Freddie Mac's MIDAS database, which Freddie Mac uses in its ordinary course of 

business to manage the millions of loans it owns nationwide, as well as the testimony of Freddie Mac's 

employee.  Thus, Nationstar may assert the preemptive effect of 12 U.S.C. § 4617(j)(3) on state law 

in order to defend its interests and Freddie Mac's interests in the Deed of Trust. 

5. Section 4617(j)(3) preempts the State Foreclosure Statute and, therefore, a homeowner 

association's foreclosure of its super-priority lien cannot extinguish a property interest of Freddie Mac 

while it is under FHFA's conservatorship unless FHFA consents to that extinguishment.  Berezovsky 

v. Moniz, 869 F.3d 923 (9th Cir. 2017). 

6. Unless FHFA provides its consent, the federal protection shall be given full effect, 

which includes preemption of state law.  Saticoy Bay bears the burden of proof to establish that FHFA 

expressly consented to extinguish Freddie Mac's ownership interest in the Deed of Trust.  Nevada has 

a policy against requiring a party to prove a negative, such as proving a lack of consent.  Andrews v. 

Harley Davidson, Inc., 106 Nev. 533, 539, 796 P.2d 1092, 1096-97 (1990) (even where a plaintiff 
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bears the burden of proving his or her strict liability claim, "it is unfair to force the plaintiff consumer 

to prove a negative, i.e., that the product was not altered.") 

7. FHFA's April 21, 2015 Statement confirms that there was no such consent here.  In the 

absence of express consent, the Court cannot imply FHFA's consent, as doing so would ignore the 

plain text of the Federal Foreclosure Bar.  See Berezovsky, 869 F.3d 923 (holding that FHFA's consent 

can only be manifested affirmatively); see also Alessi & Koenig, LLC v. Dolan, Jr., No. 2:15-cv-

00805-JCM-CWH, 2017 WL 773872, *3 (D. Nev. Feb. 27, 2017) (citing and relying on cases in which 

FHFA's statement was sufficient to show FHFA's lack of consent). 

8. At the time of the HOA Sale, Freddie Mac was the owner of the Deed of Trust and 

Note, and its servicer, Nationstar, was the record beneficiary of the Deed of Trust.  Freddie Mac's 

interest in the Property was established by admissible evidence, namely Freddie Mac's business 

records and the testimony of one of its employees.  Under Nevada law, Freddie Mac had a secured 

property interest at the time of the HOA Sale.  See In re Montierth, 131 Nev. 543, 547-48, 354 P.3d 

648, 651 (2015); Restatement (Third) of Property:  Mortgages § 5.4 cmt. c.  In citing Montierth and 

the Nevada Supreme Court's adoption of the Restatement (Third) of Property: Mortgages, the Ninth 

Circuit held that a loan-owner servicer relationship "preserves the note owner's power to enforce its 

interest under the security instrument, because the note owner can direct the beneficiary to foreclose 

on its behalf."  Berezovsky, 869 F.3d at 931.  Under these circumstances, the loan owner maintains a 

secured property interest.  Id.

9. The statute of frauds does not impugn Freddie Mac's ownership interest.  The statute 

of frauds applies only "where there is a definite possibility of fraud." Azevedo v. Minister, 86 Nev. 

576, 580, 471 P.2d 661, 663 (1970). There is none in this case; no one besides Freddie Mac claims to 

own the Loan, and Saticoy Bay has presented no evidence that another entity claims to own the Loan.  

Further, Saticoy Bay lacks standing to raise a statute of frauds defense because it was not party to the 

purchase of the Loan.  Harmon v. Tanner Motor Tours of Nev., Ltd., 79 Nev. 4, 16, 377 P.2d 622, 628 

(1963). 

10. Freddie Mac's interest in Property secured by the Deed of Trust was a property interest 

protected by 12 U.S.C. § 4617(j)(3).  Saticoy Bay failed to provide proof that the FHFA consented to 
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the HOA Sale extinguishing or foreclosing Freddie Mac's interest in the Property.  Accordingly, the 

HOA Sale did not extinguish the Deed of Trust.  

11. Insofar as Saticoy Bay raised arguments not addressed in this order, this Court has 

considered the arguments and determined they do not present a basis to support denial of Nationstar's 

motion for summary judgment. 

12. All claims asserted in this case are now resolved.  The Cooper Castle Law Firm LLP 

was voluntarily dismissed on October 5, 2017.  Default judgment was entered against Monique 

Guillory on September 25, 2017.  Naples Community Homeowners Association was dismissed 

prejudice August 12, 2015.    

ORDER

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that Nationstar's motion for 

summary judgment is granted.  

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that the Deed of Trust, 

recorded on January 25, 2007 with the Clark County, Nevada Recorder's Office as Instrument no. 

20070125-0003583, was not extinguished by the HOA's foreclosure sale and continues to be a valid, 

secured, and enforceable lien on the Property.   

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that Saticoy Bay's interest in 

the Property is subject to the Deed of Trust.  

Submitted by: 

/s/ Scott R. Lachman  
Melanie D. Morgan, Esq. 
Nevada Bar No. 8215 
Donna M. Wittig, Esq. 
Nevada Bar No. 11015 
Scott R. Lachman, Esq. 
Nevada Bar No. 12016 
AKERMAN LLP 
1635 Village Center Circle, Suite 200 
Las Vegas, Nevada 89134 
Attorneys for Nationstar Mortgage LLC 

Approved as to form and content by: 

/s/Adam R. Trippiedi  
Michael F. Bohn, Esq. 
Nevada Bar No. 1641 
Adam R. Trippiedi, Esq. 
Nevada Bar No. 12294 
Law Offices of Michael F. Bohn, Esq., Ltd. 
2260 Corporate Circle, Suite 480 
Henderson, NV 89074 
Attorneys for Saticoy Bay LLC Series 4641 
Viareggio Ct
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Llarena, Carla (LAA-Las)

From: Adam Trippiedi <atrippiedi@bohnlawfirm.com>

Sent: Monday, January 4, 2021 10:19 AM

To: Lachman, Scott (Assoc-Las); Michael Bohn

Cc: Morgan, Melanie (Ptnr-Las); Wittig, Donna (Assoc-Las); Streible, Elizabeth (Den)

Subject: RE: Saticoy 4641 Viareggio v. Nationstar (Guillory, A-13-689240-C) - Order Denying MSJ

Hi Scott, 

The only change I have is to our signature block. Please add my name and update our address. With that change, you 
have my approval to submit for filing. 

Thanks. 

Adam R. Trippiedi, ESQ. 
Law Offices of  
Michael F. Bohn, Esq., Ltd. 
2260 Corporate Circle, Suite 480 
Henderson, NV 89074 
(702) 642-3113 
(702) 642-9766 FAX 
atrippiedi@bohnlawfirm.com

Confidentiality Notice 
This message is being sent by or on behalf of a lawyer. It is intended exclusively for the individual or entity to which it is 
addressed. This communication may contain information that is proprietary, privileged or confidential or otherwise 
legally exempt from disclosure. If you are not the named addressee, you are not authorized to read, print, retain, copy 
or disseminate this message or any part of it. If you have received this message in error, please notify the sender 
immediately by e-mail and delete all copies of the message.

From: scott.lachman@akerman.com [mailto:scott.lachman@akerman.com]  
Sent: Monday, January 04, 2021 9:07 AM 
To: Adam Trippiedi; Michael Bohn 
Cc: melanie.morgan@akerman.com; donna.wittig@akerman.com; elizabeth.streible@akerman.com 
Subject: RE: Saticoy 4641 Viareggio v. Nationstar (Guillory, A-13-689240-C) - Order Denying MSJ 

Adam, 

Attached please find the order granting Nationstar summary judgment. Please let us know if we have approval to use 
your e-signature. We aim to submit it by mid-week. Thanks and happy new year! 

Regards, 
Scott Lachman 

Scott Lachman
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DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO: A-13-689240-CSaticoy Bay LLCSeries 4641 
Viareggio Ct., Plaintiff(s)

vs.

Nationstar Mortgage LLC, 
Defendant(s)

DEPT. NO.  Department 14

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District 
Court. The foregoing Order Granting was served via the court’s electronic eFile system to all 
recipients registered for e-Service on the above entitled case as listed below:

Service Date: 1/4/2021

Brandon Lopipero . blopipero@wrightlegal.net

Eserve Contact . office@bohnlawfirm.com

Michael F Bohn Esq . mbohn@bohnlawfirm.com

NVEfile . nvefile@wrightlegal.net

Regina A. Habermas . rhabermas@wrightlegal.net

Melanie Morgan melanie.morgan@akerman.com

Akerman LLP AkermanLAS@akerman.com

Donna Wittig donna.wittig@akerman.com

Scott Lachman scott.lachman@akerman.com
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NEOJ 
MELANIE D. MORGAN, ESQ. 
Nevada Bar No. 8215 
DONNA M. WITTIG 
Nevada Bar No. 11015 
SCOTT R. LACHMAN, ESQ. 
Nevada Bar No. 12016 
AKERMAN LLP 
1635 Village Center Circle, Suite 200 
Las Vegas, Nevada 89134 
Telephone: (702) 634-5000 
Facsimile: (702) 380-8572 
Email: melanie.morgan@akerman.com 
Email: donna.wittig@akerman.com 
Email: scott.lachman@akerman.com 

Attorneys for Defendant/Counterclaimant Nationstar Mortgage LLC

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA 

SATICOY BAY LLC SERIES 4641 
VIAREGGIO CT,  

Plaintiffs, 

v. 

NATIONSTAR MORTGAGE LLC, COOPER 
CASTLE LAW FIRM, LLP; and MONIQUE 
CUILLORY,  

Defendants. 

Case No.: A-13-689240-C 

Dept.: XIV 

NOTICE OF ENTRY OF ORDER 
GRANTING NATIONSTAR MORTGAGE 
LLC'S MOTION FOR SUMMARY 
JUDGMENT  

NATIONSTAR MORTGAGE LLC,  

                           Counterclaimant,  

v.  

SATICOY BAY LLC SERIES 4641 
VIAREGGIO CT; NAPLES COMMUNITY 
HOMEOWNERS ASSOCIATION; LEACH 
JOHNSON SONG & GRUCHOW; DOES I 
through X; and ROE CORPORATIONS I 
through X, inclusive,  

                            Counter-Defendants. 

Case Number: A-13-689240-C

Electronically Filed
1/5/2021 9:27 AM
Steven D. Grierson
CLERK OF THE COURT
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TO ALL PARTIES AND TO THEIR ATTORNEYS OF RECORD: 

PLEASE TAKE NOTICE that an ORDER GRANTING NATIONSTAR MORTGAGE 

LLC'S MOTION FOR SUMMARY JUDGMENT has been entered by this Court on the 4th day of 

January, 2021, in the above-captioned matter.  A copy of said Order is attached hereto as Exhibit A. 

Dated this 5th day of January, 2021. 

AKERMAN LLP 

/s/ Scott R. Lachman 
Melanie D. Morgan, Esq. 
Nevada Bar No. 8215 
Donna M. Wittig, Esq. 
Nevada Bar No. 11015 
Scott R. Lachman, Esq. 
Nevada Bar No. 12016 
1635 Village Center Circle, Suite 200 
Las Vegas, Nevada 89134 

Attorneys for Nationstar Mortgage LLC 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that I am an employee of AKERMAN LLP, and that on this 5th day of 

January, 2021, I caused to be served a true and correct copy of the foregoing NOTICE OF ENTRY 

OF ORDER GRANTING NATIONSTAR MORTGAGE LLC'S MOTION FOR SUMMARY 

JUDGMENT, in the following manner: 

(ELECTRONIC SERVICE) Pursuant to Administrative Order 14-2, the above-referenced 

document was electronically filed on the date hereof and served through the Notice of Electronic Filing 

automatically generated by the Court's facilities to those parties listed on the Court's Master Service 

List as follows: 

LAW OFFICES OF MICHAEL F. BOHN, ESQ., LTD. 
Eserve Contact office@bohnlawfirm.com  
Michael F Bohn Esq   mbohn@bohnlawfirm.com  

WRIGHT FINLAY & ZAK

Brandon Lopipero   blopipero@wrightlegal.net  
NVEfile  nvefile@wrightlegal.net
Regina A. Habermas   rhabermas@wrightlegal.net

I declare that I am employed in the office of a member of the bar of this Court at whose 

discretion the service was made. 

/s/ Carla Llarena 
An employee of AKERMAN LLP
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OGSJ 
MELANIE D. MORGAN, ESQ. 
Nevada Bar No. 8215 
DONNA M. WITTIG 
Nevada Bar No. 11015 
SCOTT R. LACHMAN, ESQ. 
Nevada Bar No. 12016 
AKERMAN LLP 
1635 Village Center Circle, Suite 200 
Las Vegas, Nevada 89134 
Telephone: (702) 634-5000 
Facsimile: (702) 380-8572 
Email: melanie.morgan@akerman.com 
Email: donna.wittig@akerman.com 
Email: scott.lachman@akerman.com 

Attorneys for Defendant/Counterclaimant Nationstar Mortgage LLC

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA 

SATICOY BAY LLC SERIES 4641 
VIAREGGIO CT,  

Plaintiffs, 

v. 

NATIONSTAR MORTGAGE LLC, COOPER 
CASTLE LAW FIRM, LLP; and MONIQUE 
CUILLORY,  

Defendants. 

Case No.: A-13-689240-C 

Dept.: XIV 

ORDER GRANTING NATIONSTAR 
MORTGAGE LLC'S MOTION FOR 
SUMMARY JUDGMENT  

NATIONSTAR MORTGAGE LLC,  

                           Counterclaimant,  

v.  

SATICOY BAY LLC SERIES 4641 
VIAREGGIO CT; NAPLES COMMUNITY 
HOMEOWNERS ASSOCIATION; LEACH 
JOHNSON SONG & GRUCHOW; DOES I 
through X; and ROE CORPORATIONS I 
through X, inclusive,  

                            Counter-Defendants. 

Electronically Filed
01/04/2021 8:21 PM

Case Number: A-13-689240-C

ELECTRONICALLY SERVED
1/4/2021 8:21 PM

AA001878



2 
55765945;1 
55907066;1 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

A
K

E
R

M
A

N
 L

L
P

16
35

 V
IL

LA
G

E 
C

EN
TE

R
 C

IR
C

LE
, S

U
IT

E 
20

0
LA

S 
V

EG
A

S,
 N

EV
A

D
A

 8
91

34
TE

L.
: (

70
2)

 6
34

-5
00

0 
–

FA
X

: (
70

2)
 3

80
-8

57
2

On December 15, 2020, Nationstar Mortgage LLC's (Nationstar) motion for summary 

judgment came for hearing before the Court.  Scott R. Lachman, Esq. of Akerman LLP appeared on 

behalf of Nationstar and Adam R. Trippiedi, Esq. of the Law Offices of Michael F. Bohn, Esq. 

appeared on behalf of Saticoy Bay LLC Series 4641 Viareggio Ct's (Saticoy Bay).  The court having 

reviewed the pleadings and heard arguments hereby makes the findings of facts, conclusions of law, 

and orders as follows:  

FINDINGS OF FACT 

1. A deed of trust listing Monique Guillory as the borrower ("Borrower"), First Magnus 

Financial Corporation as the lender ("Lender"), and MERS, as beneficiary solely as nominee for 

Lender and Lender's successors and assigns, was executed on January 19, 2007, and recorded on 

January 25, 2007 (the "Deed of Trust").  The Deed of Trust granted Lender a security interest in real 

property known as 4641 Viareggio Court, in Las Vegas (the "Property") to secure the repayment of a 

loan in the original amount of $258,400.00 to the Borrower (the promissory note and Deed of Trust 

together are the "Loan").  

2. In March 2007, Freddie Mac purchased the Loan, thereby acquiring ownership of the 

Deed of Trust.  Freddie Mac maintained its ownership interest in the Deed of Trust at the time of the 

HOA Sale on August 22, 2013.   

3. In July 2008, Congress passed the Housing and Economic Recovery Act of 2008 

("HERA"), Pub. L. No. 110-289, 122 Stat. 2654, codified at 12 U.S.C. § 4511 et seq., which 

established the Federal Housing Finance Agency ("FHFA") to regulate Freddie Mac, the Federal 

National Mortgage Association, and the Federal Home Loan Banks. 

4. On September 6, 2008, FHFA's Director placed Freddie Mac into conservatorship. 

5. On February 11, 2011, MERS, as nominee for Lender and Lender's successors and 

assigns, recorded an assignment of the Deed of Trust to Aurora Loan Services LLC ("Aurora").   

6. On October 18, 2012, Aurora recorded an assignment of the Deed of Trust to 

Nationstar. 

7. At the time of the HOA Sale on August 22, 2013, Nationstar was the record beneficiary 

of the Deed of Trust and servicer of the Loan for Freddie Mac. 
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8. The relationship between Nationstar, as the servicer of the Loan, and Freddie Mac, as 

owner of the Loan, is governed by the Freddie Mac Single-Family Seller/Servicer Guide (the Guide), 

a document central to Freddie Mac's relationship with servicers nationwide.  Among other things, the 

Guide provides that Freddie Mac's servicers may act as record beneficiaries for the deeds of trust 

Freddie Mac owns and requires that servicers assign these deeds of trust to Freddie Mac upon Freddie 

Mac's demand.   

9. The Guide provides: 

For each Mortgage purchased by Freddie Mac, the Seller and the Servicer 
agree that Freddie Mac may, at any time and without limitation, require the 
Seller or the Servicer, at the Seller's or the Servicer's expense, to make such 
endorsements to and assignments and recordations of any of the Mortgage 
documents so as to reflect the interests of Freddie Mac. 

Guide at 1301.10.   

10. The Guide also provides that: 

The Seller/Servicer is not required to prepare an assignment of the Security 
Instrument to Freddie Mac. However, Freddie Mac may, at its sole discretion and 
at any time, require a Seller/Servicer, at the Seller/Servicer's expense, to prepare, 
execute and/or record assignments of the Security Instrument to Freddie Mac. 

Id. at its Ex. 7 (Guide at 6301.6) (emphasis added) and Ex. 6 (Guide at 22.14). 

11. The Guide authorizes servicers to foreclose on deeds of trust on behalf of Freddie Mac.  

See, e.g., Guide at 8105.3, 9301.1, 9301.12, 9401.1 

12. The Guide also provides for a temporary transfer of possession of the note when 

necessary for servicing, including foreclosure.  See Guide at 8107.1, 8107.2, 9301.11.  However, when 

in "physical or constructive possession of a Note," the Servicer must "follow prudent business 

practices" to ensure that the note is "identif[ied] as a Freddie Mac asset."  Id. at 8107.1(b).  

Furthermore, when transferring documents in a mortgage file, including a note, the servicer must 

ensure the receiver acknowledges that the note is "Freddie Mac's property."  Guide at 3302.5 

13. The Guide also includes chapters regarding how and when servicers should appear as 

parties to litigation involving Freddie Mac loans.  See Guide at 9402.2 ("Routine and non-routine 

litigation"), 9501 ("Selection, Retention and Management of Law Firms for Freddie Mac Default 

Legal Matters.") 
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14. The Guide provides: 

All documents in the Mortgage file, . . . and all other documents and records 
related to the Mortgage of whatever kind or description . . . will be, and will 
remain at all times, the property of Freddie Mac.  All of these records and 
Mortgage data in the possession of the Servicer are retained by the Servicer 
in a custodial capacity only. 

Guide at 1201.9. 

15. The Guide provides that a transferee servicer undertakes all responsibilities under the 

Guide.  See Guide at 7101.15(c). 

16. Finally, the Guide provides: 

When a Transfer of Servicing occurs, the Transferor Servicer may not . . . 
further endorse the Note, but must prepare and complete assignments . . . .  

To prepare and complete an assignment of a Security Instrument for a 
Subsequent Transfer of Servicing for a Mortgage not registered with 
MERS, the Transferor Servicer must . . . [a]ssign the Security Instrument to 
the Transferee Servicer and record the assignment. 

Guide at 7101.6 

17. On July 30, 2007, Naples Community Homeowners Association (the "HOA"), by its 

foreclosure agent, Red Rock Financial Services ("Red Rock") initiated the non-judicial foreclosure by 

recording a Lien for Delinquent Assessments. 

18. On November 9, 2007, a Release of Lien for Delinquent Assessments was recorded, 

which stated the Lien for Delinquent Assessments recorded on July 30, 2007, was released and 

satisfied. 

19. On August 18, 2011, the HOA, by its foreclosure agent, Leach Johnson Song & 

Gruchow (the "HOA Trustee") initiated a second non-judicial foreclosure by recording a Notice of 

Delinquent Assessment Lien. 

20. On January 24, 2012, the HOA Trustee, on behalf of the HOA, recorded a Notice of 

Default and Election to Sell against the Property. 

21. On July 30, 2012, the HOA Trustee, on behalf of the HOA, recorded a Notice of 

Foreclosure Sale against the Property. 

22. On August 22, 2013, the HOA sold the property to Saticoy Bay for $5,563.00.  A 

foreclosure deed was recorded against the property on September 6, 2013.   
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23. At no time did the FHFA consent to the HOA Sale extinguishing or foreclosing Freddie 

Mac's interest in the Property.  See FHFA's Statement on HOA Super-Priority Lien Foreclosures (Apr. 

21, 2015), www.fhfa.gov/Media/PublicAffairs/Pages/Statement-on-HOA-Super-Priority-Lien-

Foreclosures.aspx. 

24. Saticoy Bay filed a motion for summary judgment which was previously granted by 

Judge Escobar by order entered December 11, 2018, ruling that the Federal Foreclosure Bar did not 

protect Freddie Mac’s interest in the Deed of Trust because it was not the record beneficiary at the 

time of sale.  Nationstar appealed that decision, and in the interim, the Nevada Supreme Court held in 

Daisy Trust v. Wells Fargo Bank that a deed of trust need not be assigned to its owner, such as Freddie 

Mac in this case, in order for the owner to own the secured loan.  135 Nev. 230, 233-34, 445 P.3d 846, 

849 (2019).  This Court did not have the benefit of the Daisy Trust decision when it entered its prior 

summary judgment order.  The Nevada Court of Appeals remanded this matter by order dated April 

10, 2020.  Remittitur issued on June 16, 2020.  

25. The court denied Saticoy Bay's motion for summary judgment on remand by minute 

order issued November 2, 2020.  Nationstar filed its summary judgment motion on November 9, 2020.  

Saticoy Bay filed an opposition on November 23, 2020. 

CONCLUSIONS OF LAW 

1. Summary judgment is appropriate when the pleadings and other evidence on file 

demonstrate "no genuine issue as to any material fact [remains] and the moving party is entitled to 

judgment as a matter of law." See NRCP 56(c); Wood v. Safeway, Inc., 121 Nev. 724, 731, 121 P.3d 

1026, 1031 (2005).  In ruling upon a motion for summary judgment, the Court must view all evidence 

and inferences in the light most favorable to the non-moving party.  See Torrealba v. Kesmetis, 124 

Nev. 95, 178 P.3d 716 (2008).  To successfully oppose a motion for summary judgment, the 

nonmoving party must present some specific facts to demonstrate that a genuine issue of material fact 

exists.  Forouzan, Inc. v. Bank of George, 128 Nev. 896, 381 P.3d 612 (2012). 

2. "While the pleadings and other evidence must be construed in the light most favorable 

to the nonmoving party, that party has the burden to 'do more than simply show that there is some 

metaphysical doubt' as to the operative facts to defeat a motion for summary judgment." Wood, 121 
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Nev. at 732, 121 P.3d at 1031 (quoting Matsushita Elec. Indus. Co. v. Zenith Radio, 475 U.S. 574, 586 

(1986)).  The governing law determines which "factual disputes are material and will preclude 

summary judgment; other factual disputes are irrelevant."  Id.at 731, 121 P.3d at 1031. 

3. The Nevada Supreme Court held in Nationstar Mortgage, LLC v. SFR Investments Pool 

1, LLC, that in order "to have standing, the party seeking relief must have a sufficient interest in the 

litigation,' so as to ensure the litigant will vigorously and effectively present his or her case against an 

adverse party." 133 Nev. 247, 250, 396 P.3d 754, 756 (2017) (internal quotations and marks omitted).   

The Nevada Supreme Court also held that mortgage loan servicers for Freddie Mac or Fannie Mae 

may assert the Federal Foreclosure Bar in litigation like this one, and that none of FHFA, Fannie Mae, 

or Freddie Mac need be joined as a party.  Id. at 251, 396 P.3d at 758. 

4. With regard to Nationstar's argument that NRS 116, et seq. (State Foreclosure 

Statute) is preempted by 12 U.S.C. § 4617(j)(3), this Court finds that Nationstar, as servicer for 

Freddie Mac, has an interest in the Property through its contractual servicing relationship with Freddie 

Mac and as the beneficiary of record of the Deed of Trust.  Nationstar's status as servicer of the loan 

for Freddie Mac is evidenced by Nationstar's business records as well as Freddie Mac's business 

records from Freddie Mac's MIDAS database, which Freddie Mac uses in its ordinary course of 

business to manage the millions of loans it owns nationwide, as well as the testimony of Freddie Mac's 

employee.  Thus, Nationstar may assert the preemptive effect of 12 U.S.C. § 4617(j)(3) on state law 

in order to defend its interests and Freddie Mac's interests in the Deed of Trust. 

5. Section 4617(j)(3) preempts the State Foreclosure Statute and, therefore, a homeowner 

association's foreclosure of its super-priority lien cannot extinguish a property interest of Freddie Mac 

while it is under FHFA's conservatorship unless FHFA consents to that extinguishment.  Berezovsky 

v. Moniz, 869 F.3d 923 (9th Cir. 2017). 

6. Unless FHFA provides its consent, the federal protection shall be given full effect, 

which includes preemption of state law.  Saticoy Bay bears the burden of proof to establish that FHFA 

expressly consented to extinguish Freddie Mac's ownership interest in the Deed of Trust.  Nevada has 

a policy against requiring a party to prove a negative, such as proving a lack of consent.  Andrews v. 

Harley Davidson, Inc., 106 Nev. 533, 539, 796 P.2d 1092, 1096-97 (1990) (even where a plaintiff 
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bears the burden of proving his or her strict liability claim, "it is unfair to force the plaintiff consumer 

to prove a negative, i.e., that the product was not altered.") 

7. FHFA's April 21, 2015 Statement confirms that there was no such consent here.  In the 

absence of express consent, the Court cannot imply FHFA's consent, as doing so would ignore the 

plain text of the Federal Foreclosure Bar.  See Berezovsky, 869 F.3d 923 (holding that FHFA's consent 

can only be manifested affirmatively); see also Alessi & Koenig, LLC v. Dolan, Jr., No. 2:15-cv-

00805-JCM-CWH, 2017 WL 773872, *3 (D. Nev. Feb. 27, 2017) (citing and relying on cases in which 

FHFA's statement was sufficient to show FHFA's lack of consent). 

8. At the time of the HOA Sale, Freddie Mac was the owner of the Deed of Trust and 

Note, and its servicer, Nationstar, was the record beneficiary of the Deed of Trust.  Freddie Mac's 

interest in the Property was established by admissible evidence, namely Freddie Mac's business 

records and the testimony of one of its employees.  Under Nevada law, Freddie Mac had a secured 

property interest at the time of the HOA Sale.  See In re Montierth, 131 Nev. 543, 547-48, 354 P.3d 

648, 651 (2015); Restatement (Third) of Property:  Mortgages § 5.4 cmt. c.  In citing Montierth and 

the Nevada Supreme Court's adoption of the Restatement (Third) of Property: Mortgages, the Ninth 

Circuit held that a loan-owner servicer relationship "preserves the note owner's power to enforce its 

interest under the security instrument, because the note owner can direct the beneficiary to foreclose 

on its behalf."  Berezovsky, 869 F.3d at 931.  Under these circumstances, the loan owner maintains a 

secured property interest.  Id.

9. The statute of frauds does not impugn Freddie Mac's ownership interest.  The statute 

of frauds applies only "where there is a definite possibility of fraud." Azevedo v. Minister, 86 Nev. 

576, 580, 471 P.2d 661, 663 (1970). There is none in this case; no one besides Freddie Mac claims to 

own the Loan, and Saticoy Bay has presented no evidence that another entity claims to own the Loan.  

Further, Saticoy Bay lacks standing to raise a statute of frauds defense because it was not party to the 

purchase of the Loan.  Harmon v. Tanner Motor Tours of Nev., Ltd., 79 Nev. 4, 16, 377 P.2d 622, 628 

(1963). 

10. Freddie Mac's interest in Property secured by the Deed of Trust was a property interest 

protected by 12 U.S.C. § 4617(j)(3).  Saticoy Bay failed to provide proof that the FHFA consented to 
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the HOA Sale extinguishing or foreclosing Freddie Mac's interest in the Property.  Accordingly, the 

HOA Sale did not extinguish the Deed of Trust.  

11. Insofar as Saticoy Bay raised arguments not addressed in this order, this Court has 

considered the arguments and determined they do not present a basis to support denial of Nationstar's 

motion for summary judgment. 

12. All claims asserted in this case are now resolved.  The Cooper Castle Law Firm LLP 

was voluntarily dismissed on October 5, 2017.  Default judgment was entered against Monique 

Guillory on September 25, 2017.  Naples Community Homeowners Association was dismissed 

prejudice August 12, 2015.    

ORDER

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that Nationstar's motion for 

summary judgment is granted.  

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that the Deed of Trust, 

recorded on January 25, 2007 with the Clark County, Nevada Recorder's Office as Instrument no. 

20070125-0003583, was not extinguished by the HOA's foreclosure sale and continues to be a valid, 

secured, and enforceable lien on the Property.   

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that Saticoy Bay's interest in 

the Property is subject to the Deed of Trust.  

Submitted by: 

/s/ Scott R. Lachman  
Melanie D. Morgan, Esq. 
Nevada Bar No. 8215 
Donna M. Wittig, Esq. 
Nevada Bar No. 11015 
Scott R. Lachman, Esq. 
Nevada Bar No. 12016 
AKERMAN LLP 
1635 Village Center Circle, Suite 200 
Las Vegas, Nevada 89134 
Attorneys for Nationstar Mortgage LLC 

Approved as to form and content by: 

/s/Adam R. Trippiedi  
Michael F. Bohn, Esq. 
Nevada Bar No. 1641 
Adam R. Trippiedi, Esq. 
Nevada Bar No. 12294 
Law Offices of Michael F. Bohn, Esq., Ltd. 
2260 Corporate Circle, Suite 480 
Henderson, NV 89074 
Attorneys for Saticoy Bay LLC Series 4641 
Viareggio Ct
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Llarena, Carla (LAA-Las)

From: Adam Trippiedi <atrippiedi@bohnlawfirm.com>

Sent: Monday, January 4, 2021 10:19 AM

To: Lachman, Scott (Assoc-Las); Michael Bohn

Cc: Morgan, Melanie (Ptnr-Las); Wittig, Donna (Assoc-Las); Streible, Elizabeth (Den)

Subject: RE: Saticoy 4641 Viareggio v. Nationstar (Guillory, A-13-689240-C) - Order Denying MSJ

Hi Scott, 

The only change I have is to our signature block. Please add my name and update our address. With that change, you 
have my approval to submit for filing. 

Thanks. 

Adam R. Trippiedi, ESQ. 
Law Offices of  
Michael F. Bohn, Esq., Ltd. 
2260 Corporate Circle, Suite 480 
Henderson, NV 89074 
(702) 642-3113 
(702) 642-9766 FAX 
atrippiedi@bohnlawfirm.com

Confidentiality Notice 
This message is being sent by or on behalf of a lawyer. It is intended exclusively for the individual or entity to which it is 
addressed. This communication may contain information that is proprietary, privileged or confidential or otherwise 
legally exempt from disclosure. If you are not the named addressee, you are not authorized to read, print, retain, copy 
or disseminate this message or any part of it. If you have received this message in error, please notify the sender 
immediately by e-mail and delete all copies of the message.

From: scott.lachman@akerman.com [mailto:scott.lachman@akerman.com]  
Sent: Monday, January 04, 2021 9:07 AM 
To: Adam Trippiedi; Michael Bohn 
Cc: melanie.morgan@akerman.com; donna.wittig@akerman.com; elizabeth.streible@akerman.com 
Subject: RE: Saticoy 4641 Viareggio v. Nationstar (Guillory, A-13-689240-C) - Order Denying MSJ 

Adam, 

Attached please find the order granting Nationstar summary judgment. Please let us know if we have approval to use 
your e-signature. We aim to submit it by mid-week. Thanks and happy new year! 

Regards, 
Scott Lachman 

Scott Lachman
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DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO: A-13-689240-CSaticoy Bay LLCSeries 4641 
Viareggio Ct., Plaintiff(s)

vs.

Nationstar Mortgage LLC, 
Defendant(s)

DEPT. NO.  Department 14

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District 
Court. The foregoing Order Granting was served via the court’s electronic eFile system to all 
recipients registered for e-Service on the above entitled case as listed below:

Service Date: 1/4/2021

Brandon Lopipero . blopipero@wrightlegal.net

Eserve Contact . office@bohnlawfirm.com

Michael F Bohn Esq . mbohn@bohnlawfirm.com

NVEfile . nvefile@wrightlegal.net

Regina A. Habermas . rhabermas@wrightlegal.net

Melanie Morgan melanie.morgan@akerman.com

Akerman LLP AkermanLAS@akerman.com

Donna Wittig donna.wittig@akerman.com

Scott Lachman scott.lachman@akerman.com
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NRLP 
MELANIE D. MORGAN, ESQ. 
Nevada Bar No. 8215 
DONNA M. WITTIG, ESQ. 
Nevada Bar No. 11015 
SCOTT R. LACHMAN, ESQ. 
Nevada Bar No. 12016 
AKERMAN LLP 
1635 Village Center Circle, Suite 200 
Las Vegas, Nevada 89134 
Telephone: (702) 634-5000 
Facsimile: (702) 380-8572 
Email: melanie.morgan@akerman.com 
Email: donna.wittig@akerman.com 
Email: scott.lachman@akerman.com 

Attorneys for Defendant/Counterclaimant 
Nationstar Mortgage LLC

EIGHTH JUDICIAL DISTRICT COURT 

CLARK COUNTY, NEVADA 

SATICOY BAY LLC SERIES 4641 
VIAREGGIO CT,  

Plaintiffs, 

v. 

NATIONSTAR MORTGAGE LLC, COOPER 
CASTLE LAW FIRM, LLP; and MONIQUE 
CUILLORY,  

Defendants. 

Case No.: A-13-689240-C 

Dept.: XIV 

NOTICE OF RELEASE OF LIS PENDENS

NATIONSTAR MORTGAGE LLC,  

Counterclaimant,  

v.  

SATICOY BAY LLC SERIES 4641 
VIAREGGIO CT; NAPLES COMMUNITY 
HOMEOWNERS ASSOCIATION; LEACH 
JOHNSON SONG & GRUCHOW; DOES I 
through X; and ROE CORPORATIONS I 
through X, inclusive,  

Counter-Defendants. 

Case Number: A-13-689240-C

Electronically Filed
1/6/2021 3:03 PM
Steven D. Grierson
CLERK OF THE COURT
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NOTICE IS HEREBY GIVEN that the notice of lis pendens, recorded with the Clark County 

Recorder on September 21, 2015, as Instrument No. 20150921-0001552, in relation to the above-

entitled action, is released. 

This release affects title to the real property located at 4641 Viareggio Court, Las Vegas, 

Nevada 89147, and legally described as follows: 

PARCEL ONE (1): 

LOT SIXTY-TWO (62) IN BLOCK ONE (1) OF CHEYENNE RIDGE PHASE 2 
– UNIT 1, AS SHOWN BY  MAP THEREOF ON FILE IN BOOK 78 OF PLATS, 
PAGE 18, AND AMENDED BY THAT CERTAIN CERTIFICATE OF 
AMENDMENT RECORDED MAY 19, 1997 IN BOOK 970519 AS DOCUMENT 
NO. 01398, OF OFFICIAL RECORDS, IN THE OFFICE OF THE COUNTY 
RECORDER OF CLARK COUNTY, NEVADA. 

PARCEL TWO (2): 

A NON EXCLUSIVE EASEMENT FOR INGRESS, EGRESS AND PUBLIC 
UTILITY PURPOSES ON, OVER AND ACROSS THE PRIVATE STREETS 
ON THE MAP REFERENCED HEREINABOVE, WHICH EASEMENT IS 
APPURTENANT TO PARCEL ONE (1). 

and more particularly identified in the office of the Clark County Recorder's as Assessor Parcel 

Number: 163-19-311-015. 

DATED January 6, 2021. 
AKERMAN LLP 

/s/ Donna M. Wittig  
MELANIE D. MORGAN, ESQ. 
Nevada Bar No. 8215 
DONNA M. WITTIG, ESQ. 
Nevada Bar No. 11015 
SCOTT R. LACHMAN, ESQ. 
Nevada Bar No. 12016 
1635 Village Center Circle, Suite 200 
Las Vegas, Nevada 89134 

Attorneys for Defendant/Counterclaimant Nationstar 
Mortgage LLC 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that I am an employee of AKERMAN LLP, and that on this 6th day of 

January, 2021, I caused to be served a true and correct copy of the foregoing NOTICE OF RELEASE 

OF LIS PENDENS, in the following manner: 

(ELECTRONIC SERVICE) Pursuant to Administrative Order 14-2, the above-referenced 

document was electronically filed on the date hereof and served through the Notice of Electronic Filing 

automatically generated by the Court's facilities to those parties listed on the Court's Master Service 

List as follows: 

LAW OFFICES OF MICHAEL F. BOHN, ESQ., LTD. 
Eserve Contact office@bohnlawfirm.com  
Michael F Bohn Esq   mbohn@bohnlawfirm.com  

WRIGHT FINLAY & ZAK

Brandon Lopipero   blopipero@wrightlegal.net  
NVEfile  nvefile@wrightlegal.net
Regina A. Habermas   rhabermas@wrightlegal.net

I declare that I am employed in the office of a member of the bar of this Court at whose 

discretion the service was made. 

/s/ Patricia Larsen  
An employee of AKERMAN LLP 
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NOAS
MICHAEL F. BOHN, ESQ.
Nevada Bar No.: 1641
mbohn@bohnlawfirm.com
NIKOLL NIKCI, ESQ.
Nevada Bar No. 10699
nnikci@bohnlawfirm.com
LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.
2260 Corporate Circe, Ste. 480
Henderson, Nevada  89074
(702) 642-3113/ (702) 642-9766 FAX

Attorneys for plaintiff/counterdefendant

DISTRICT COURT

CLARK COUNTY, NEVADA

SATICOY BAY LLC SERIES 4641
VIAREGGIO CT,

                        Plaintiff,

vs.

NATIONSTAR MORTGAGE, LLC; COOPER
CASTLE LAW FIRM, LLP; and MONIQUE
GUILLORY,

Defendants.
______________________________________
NATIONSTAR MORTGAGE, LLC

                       Counterclaimant,

vs.

SATICOY BAY LLC SERIES 4641
VIAREGGIO CT; NAPLES COMMUNITY
HOMEOWNERS ASSOCIATION; DOES 1
through X; and ROE CORPORATIONS I
Through X, inclusive,

                       Counter-defendants.

 CASE NO.:  A-13-689240-C
 DEPT NO.:   XIV

NOTICE OF APPEAL

Plaintiff Saticoy Bay LLC Series 4641 Viareggio Ct., by and through its attorneys, The Law

Offices of Michael F. Bohn, Esq. Ltd., appeals to the Supreme Court of Nevada from the judgment

1

Case Number: A-13-689240-C

Electronically Filed
2/3/2021 5:06 PM
Steven D. Grierson
CLERK OF THE COURT
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granting summary upon motion for summary judgment on January 4, 2021.

 DATED this 3rd  day of February, 2021

LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.

By:   /s/ /Michael F. Bohn, Esq./                      
      MICHAEL F. BOHN, ESQ.
      NIKOLL NIKCI, ESQ.
      2260 Corporate Circle, Ste. 480
      Henderson, Nevada 89074
      Attorneys for Plaintiff

2
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5, NEFCR 9 and EDCR 8.05, I hereby certify that I am an employee of the Law

Offices of Michael F. Bohn, Esq., Ltd., and on the 3rd day of February, 2021, an electronic copy of the

NOTICE OF APPEAL was served on opposing counsel via the Court’s electronic service system to the

following counsel of record:

Melanie D. Morgan, Esq.
Donna M. Wittig, Esq.
AKERMAN LLP
1635 Village Center Circle, Suite 200
Las Vegas, Nevada 89134

 /s/ Michael F. Bohn, Esq. /                           
An Employee of the LAW OFFICES OF 
MICHAEL F. BOHN, ESQ., LTD.

3
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ASTA
MICHAEL F. BOHN, ESQ.
Nevada Bar No.: 1641
mbohn@bohnlawfirm.com
NIKOLL NIKCI, ESQ.
Nevada Bar No. 10699
nnikci@bohnlawfirm.com
LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.
2260 Corporate Circe, Ste. 480
Henderson, Nevada  89074
(702) 642-3113/ (702) 642-9766 FAX

Attorneys for plaintiff/counterdefendant

DISTRICT COURT

CLARK COUNTY, NEVADA

SATICOY BAY LLC SERIES 4641
VIAREGGIO CT,

                        Plaintiff,

vs.

NATIONSTAR MORTGAGE, LLC; COOPER
CASTLE LAW FIRM, LLP; and MONIQUE
GUILLORY,

Defendants.
______________________________________
NATIONSTAR MORTGAGE, LLC

                       Counterclaimant,

vs.

SATICOY BAY LLC SERIES 4641
VIAREGGIO CT; NAPLES COMMUNITY
HOMEOWNERS ASSOCIATION; DOES 1
through X; and ROE CORPORATIONS I
Through X, inclusive,

                       Counter-defendants.

 CASE NO.:  A-13-689240-C
 DEPT NO.:   XIV

CASE APPEAL STATEMENT

1.  The appellant filing this case appeal statement is Saticoy Bay LLC Series 4641 Viareggio Ct.

2.  The judge issuing the judgment appealed from is the honorable Adriana Escobar.

1

Case Number: A-13-689240-C

Electronically Filed
2/3/2021 5:09 PM
Steven D. Grierson
CLERK OF THE COURT
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3.  The parties to the proceedings in District Court are Saticoy Bay LLC Series 4641 Viareggio

Ct., plaintiff; Nationstar Mortgage, LLC; Cooper Castle Law Firm, LLP; and Monique Guillory,

defendants;  

4.  The parties to this appeal are the appellant Saticoy Bay LLC Series 4641 Viareggio Ct.,

plaintiff , and respondents Nationstar Mortgage, LLC.

5.  Counsel for appellant  Saticoy Bay LLC Series 4641 Viareggio Ct., plaintiff is Michael F.

Bohn, Esq.; 2260 Corporate Circle, Suite 480, Henderson, NV  89074; (702) 642-3113.  Counsel for

respondents Nationstar Mortgage, LLC, is Melanie D. Morgan,  Esq., 1635 Village Center Circle, Suite

200, Las Vegas, Nevada, 89134 (702) 634-5000.

6.  The attorneys for both the plaintiff/appellant and defendants/respondents are licensed in the

state of Nevada.

7.  The appellant was represented by retained counsel in the District Court;

 8.  The appellant is represented by retained counsel on appeal; 

9.  There were no orders granting leave to proceed in forma pauperis;

10.  The complaint was filed in District Court on September 25, 2013;

11.  The plaintiff filed this action seeking title to the real property as a result of a foreclosure sale. 

 The district court ruled in favor of defendants after summary judgment.

12.  The case has previously been the subject of an appeal, No. 77874-COA.

13.  The case does not involve child custody or visitation; and,

14.  It is likely that this case can be settled.

DATED this 3rd  day of February, 2021

LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.

By:   /s/ /Michael F. Bohn, Esq./                      
      MICHAEL F. BOHN, ESQ.
      NIKOLL NIKCI, ESQ.
      2260 Corporate Circle, Ste. 480
      Henderson, Nevada 89074
      Attorneys for Plaintiff

2
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5, NEFCR 9 and EDCR 8.05, I hereby certify that I am an employee of the Law

Offices of Michael F. Bohn, Esq., Ltd., and on the 3rd day of February, 2021, an electronic copy of the

CASE APPEAL STATEMENT  was served on opposing counsel via the Court’s electronic service

system to the following counsel of record:

Melanie D. Morgan, Esq.
Donna M. Wittig, Esq.
AKERMAN LLP
1635 Village Center Circle, Suite 200
Las Vegas, Nevada 89134

 /s/ Michael F. Bohn, Esq. /                           
An Employee of the LAW OFFICES OF 
MICHAEL F. BOHN, ESQ., LTD.

3
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