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CARSON TAHOE HEALTH SYSTEM

and GALLAGHER BASSETT SERVICES, INC.

FILED
Electronically
CV21-00809

2021-05-03 12:15:52 PN
Alicia L. Lerud
Clerk of the Court
Transaction # 8424154 : csu

IN THE SECOND JUDICIAL DISTRICT COURT OF
THE STATE OF NEVADA IN AND FOR THE
COUNTY OF WASHOE

CARSON TAHOE HEALTH SYSTEM and
GALLAGHER BASSETT SERVICES, INC,,

Petitioners,

V.

STEPHEN YASMER,; and the

STATE OF NEVADA DEPARTMENT
OF ADMINISTRATION, HEARINGS
DIVISION, APPEALS OFFICE,

an Agency of the State of Nevada,

Respondents.

Case No.

Dept. No.

PETITION FOR JUDICIAL REVIEW

COMES NOW Petitioners, CARSON TAHOE HEALTH SYSTEM and GALLAGHER

BASSETT SERVICES, INC., by and through their attorneys, JOHN P. LAVERY, ESQ., and

JEANNE P. BAWA, ESQ., of LEWIS BRISBOIS BISGAARD & SMITH LLP, in the above-

entitled Petition for Judicial Review and petitions this Court for judicial review of the decision of

the Appeals Officer, SHEILA Y. MOORE, ESQ., filed on April 15, 2021, a copy of which is

attached hereto as “Exhibit “1.”.
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The instant Petition for Judicial Review is filed pursuant to NRS Chapter 616C.370,
which mandates that judicial review shall be the sole and exclusive authorized judicial
proceeding in contested industrial insurance claims for compensation for injury or death and
pursuant to NRS 2333.130, et seq.

The decision of the Appeals Officer was in violation of constitutional or statutory
provisions, was in excess of the authority of the Appeals Officer, was based upon errors of law,
is arbitrary or capricious in nature, and constitutes an abuse of discretion. Petitioners, CARSON
TAHOE HEALTH SYSTEM and GALLAGHER BASSETT SERVICES, INC., specifically

request, pursuant to NRS 233B.133, that this Court receive written briefs and hear oral argument.

DATED this 5 day of May, 2021.

Respectfully submitted,
LEWIS BRISBOIS BISGAARD & SMITH LLP

. LAVERY, ESQ.

Nevada Bar No. 004665

JEANNE P, BAWA, ESQ.

Nevada Bar No. 007359

2300 West Sahara Avenue, Suite 900, Box 28
Las Vegas, Nevada 89102

Phone: 702-893-3383

Fax: 702-366-9563

Attorneys for Petitioners

CARSON TAHOE HEALTH SYSTEM

and GALLAGHER BASSETT SERVICES, INC.

4823-1595-4407.1 / 26878-2777 2
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CERTIFICATE OF MAILING

Pursuant to Nevada Rules of Civil Procedure 5(b), I hereby certify that, on the __3rd
day of May, 2021, service of the attached PETITION FOR JUDICIAL REVIEW was made
this date by depositing a true copy of the same for mailing, first class mail, at Las Vegas,

Nevada, addressed follows:

Stephen Yasmer
2257 Carson River Road
Carson City, NV 89701

Todd Eikelberger, Esqg.

NEVADA ATTORNEY FOR INJURED
WORKERS

1000 E. William Street, Suite 208

Carson City, NV 89701

CARSON TAHOE HEALTH SYSTEM
Attn: Risk Management

1600 Medical Pkwy.

Carson City, NV 89706

Yvette McCollum, Sr. Claims Adjuster
GALLAGHER BASSETT SERVICES,
INC.

PO Box 2934

Clinton, IA 52733

Sheila Y. Moore, Esq., Appeals Officer
NEVADA DEPT. OF ADMINISTRATION
Appeals Division, Appeals Office

1050 E. William Street, Ste. 450

Carson City, NV 89701

4823-15954407.1 / 26878-2777

EWIS BRISBOIS

Michelle L. Morgando, Esq., Sr. Appeals
Officer

NEVADA DEPT. OF ADMINISTRATION
Appeals Division, Appeals Office

2200 S. Rancho Drive, Ste. 220

Las Vegas, NV 89102

Laura Freed, Director

DEPARTMENT OF ADMINISTRATION
515 E. Musser Street, Suite 300

Carson City, NV 89701

Aaron D. Ford, Nevada Attorney General
OFFICE OF THE ATTORNEY GENERAL
100 North Carson Street

Carson City, NV 89701

AARD & SMITH LLP
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SECOND JUDICAL DISTRICT COURT
COUNTY OF WASHOE, STATE OF NEVADA

AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding document, Petition for

Judicial Review filed in case number:

R/ Document does not contain the Social Security number of any person.
-OR-

0 Document contains the Social Security number of a person as required by:

A specific state or federal law, to wit:

-0r -

O For the administration of a public program

- Qr-

0 For an application for a federal or state grant
-0r-

O Confidential Family Court Information Sheet
(NRS 125.130, NRS 125.230 and NRS 125B.055)

Date: 5 “:) A/\

(Sighature)

JEANNE P. BAWA

(Print Name)
PETITIONERS

{Attorney for)

4823-1595-4407.1 / 26878-2777

000005




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

4823-1595-4407.1 / 26878-2777

“EXHIBIT 1"

000006




NEVADA DEPARTMENT OF ADMINISTRATION

FILED
APR 15 2021

BEFORE THE APPEARLS OFFICER

DEPT. OF £
At ADMINISTRATIC
HP?SQFSF STRAT]

in the Matter of the

Claim No.:000706-038452—WC~01
industrial Insurance claim

Hearing No.: 2100033-5D

of

Appeal Wo.: 2100639-5¥YM

STEPHEN YASMER

10
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14
15
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20
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Stephen Yasmer Was carryin

a staircase at Carson Tahoe Hospital on June 8,

course and scope of his
Systems.
stepped causing him to fall a
benefits was filed and denied
third party administrator for
denia’ was appealed and the

Hearing Officer on August 6, 2

basis for the current matter.

Mr. Yasmer's vision was impeded by the box and h

employment with Carson Tahoe Health

nd fracture his ankle. A claim
py Gallagher Bassett Services,
the employer on June 23, 2020.
determination was affirmed by

020. Appeal was taken and foxms

DECISION AND ORDER

DEie 0 LW S s

g a box of brochures and descended

2020, whilie in the

e mis-

Suite 208
{775} 684="1555

Suite 230

WORKERS

[702) 4B6-2830

ho Prive,

lliam Straet.
M B9102

WV 89701

ATTORNEY FOR INJURED

1000 Enet Wi
carson City,
2200 Scuth Ranc
Lan Vegas .

NEVADR

This appeal concerns a dispute ovexr claim acceptance. The

Appeals Officer finds that Stephen Yasmer has met the requirements;

under Nevada's workers'’ compensation scheme for claim

compensability as he has proven, by a preponderance of the

evidence, that his injury arose out of and in the course of his
employment.

The above-entitled appeal was heard by the Appeals Officer
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under Appeal Number 2100639-8YM. Claimant, Stephen Yasmer, WwWas
presernt by teiephone and represented by Todd Eikelberger, Esd.,
Deputy, kevada Attorney £,y Tniured Workers, who was als present
by telephone. Gallzghar Bassett services, the third-party
administrator for the employer, Carson Tahoe Health Systems, was
represented by Tohn Lavery, Esqg., of Lewis Brisk is iisgaard &
Smith, LLP, who appeared by telephone.
The following were submitted, marked, and admitted int
evidence:
. gxhibit 1 consisting of <" pages; and
. Exhibit 2 consisting of 34 pages.
Testimony was provided at hearing by:
. zeephen Yasmer by telephone.
pursnant to Nevada’s Administrative Procedures Act, Chapter
2338 of the Hevada Revised Statutes; Nevada's Industrial Insurance
Act, Chapters 616A through 617, inclusive, of the Wevada Revised
gtatutes; and related r julations, and, after careful consideration
of the totality of all evidence submitted and testimony provided,
the Appeals Officer finds and derides as follows:
I.
FINDINGS OF FACT?
Stephen Yasmer, managsi of rehabilitation services at Carson
Pance Health Systems (herei: “CTHS"), was iniured while desacending
staire at Carson Tahoe Heospital (herein, wIH"), wher he

maintained an office, with a large box in Lis hands on June 8,

! any findin f fact mors agppropriately -onsidercd fo ke 2 nclusion of
law, and Vi versa, shall be sc deemed.

-

1
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2020.° He testified at hearing that he left the main therapy office
on the third floor and began descending the s-aircase carrying a
box of brochures for work. Although carrying the box did not
impair his physical ability to walk, it did impede his visual
field.' He mis-stepped be zuse he thought he had reached the
landing and fell two steps fracturing his left ankle.

Frollowing the incident, he taken to the emergency room in
CTH where it was ncted that:

b was Carrying @ Lox (3ic] supplies down tc the basement

when he thoucht he was on the bottom stair and could not

see that there is |[sic] still tc {sic! more stairs

beneath MCV stepped forw:i:d thinking he was steppirg ont:

the landing and missed the bottom to (sig] stairs falling

hard on t his 1eft ankle causing some noctable

deformity.
The diagnosis was an acute left ankle dislocation, fibularx
fracture, and posterior malleclus fracture. A C4 form was filled
out on June 8, 2020, and the physician checked the kox indicating
that he could connect the left ankle indury as job incu:red.

vasmer was seen at Nevada Ocrupational Health on June 10,
2020, and told he wonld require an open reducticn arn”d internal

fixaticn of the left ankle so he was referred to Dr. Je:frey

Cummiros.” Lr. Cummings at Tahoe Fracture saw him on June iz, 2020,

Exhibit 1, 1 and testimony of Stephen Yasmer at heariny.

Testimony cf St o Yasm at hearing.
tId.
id.
kit 1, 8
Id. at 0.
Id. at 1
Id. at 16-17.
-3~
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and indicated he required a “left ankle lateral melleclus and
syndismosis open reduction internal figation.’”’" The procedure was
performed on June i5, 2020, at CTH.®

vasmer f'lied a claim for workers’ compensation benefits which
was denied by Gallagher Bassett Services, the third-party
administrator (herein, wrpa®) for CTHS, on June 2:, 2020, This
determination was appealed and, on August 6, 2020, the hearing
officer atffirmed claim denial.'? That decision and order was
appealed and forma the basis for the current matter.

Dr. Cummings saw Yasmer again oﬁ geptember 2, 202¢, for a
drainage of his wound and for hardware removal.™ Yasmer returned
on September 15, 2020, and it was found that the wound was healing
well, with no drainage, so© the sutures were removed.

Yasmer's testimony at nearing regarding his work and mechanism

of injury are found to be consistent, reliable, and credible. "he

medi ref i r'y sShows Yasmer suffere it ankl
£ ¥ hat fucrion and then 4 indr f rthe woun
with | Ware .. Based on the foregoing, the Appeals Officer

<inds that a preponderance of all evidence submitted supports
Y.:cmer’s position that his claim should ke accepted. The weight of
the evidence, the cCr jible medical reporting, and the relizble

testimony of Yasmer establish that he suffered injury t. his left

Id. .t 18.
id. =t
= at «
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=

s
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5
=
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i
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ankle in the fcrm of a fracture as he was walking down stairs
sarrying a box of work brochures. Thus, his left ankle fracture is
found to be industrialliy related and compensable.
II.
CONCLUSIONS OF LAW ,

To qualify for benefits for am industrial injury, an emnployee
has the burden to demonstrate, by a preponderance of the evidence,
that an injury by accident arcose ut of and in the course of his
empioyment.’ The Nevada Supcrene Court has defined a “preponderance
»f evidence” as a standard of procf that “should lead the trier of
fact ‘to :ind that the existence of the contested fact is more
probable than 1ts ronexistence.’“! Further, in evaluating the
evidence of a work injury, the fact finder must consider the
totaiity of the circumstances.

in establishing a claim for benefits, an injury by accident
must be shown. Under Nevada law, &R accident is an “unexpected or
unforeseen event happening suddenly and violently, with without
human fault, and producing at the time objective symptoms of an
injury.“* While “a sudden and tangible happening of a traumati
nature, producing an immediate or prompt result which 1is
established by medical eviience” ~onstitutes an injury.

Appiying those statutory definitions, it was unforseen that

NRS 616C.i50{1); NRE £16A.030; MRS ELE6A.Z65(1)-
Brown V. State, | Hev. 1a4, 1l6a, 8 P.2d4 1379, 1381, (1 .
I Ri. Suite Hetel ¢ Casipo M. Sorsky, 113 Nev. &0U, q04, 939 P..d 43,

1( !F ‘Inﬂ".fi.
NRS 6i6A.07

HR.. E16A.285
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vasmer would miss a step and fall sc the first prong of accident is
met. Since 1 caused him to suffer an ankle Iracture, it was
capakle of producing a harmful result and so happened suddenly and
violen*ly. Therefore, Yasmer suffered an accident. Further, there
was an iniury as a result of that accident since he adduced medical
eviderre showing a sudden and tangible happening - ar ankle
fracturing. It was traumatic in nature because it was capabie of
preducing a harmful result in Yasmer’s left ankle which was later
diagnosed as a fracture.

Based on ‘he foregoing, Yasmer has proven he suffered an
indury by accizs:® . Further, he has also shown a connection of that
injury by accident tc his work.

Cererally, an injury arises out of employment if there is “‘a
causal connection between the injury and the employee’s work,’ in
whish ‘the origin of the injury is rela*ed to some risk invoived
within the scop f employment.’” - To find ~ausaticn a physician
must establish to a “reasonable degree of medical probability that
the condition in guestion was caused by the industrial injury or
sufficient facts must be shown SO that the trier of facmt can mak
a reaso::ile n-lusion that the condition was saused by the
industrial injinry.”

rhere are three categ ries f risks: employment, personal, anc

neutral. Employment risks are compengable, personait risks are noct
Mipcheil v, Clark €ntv, J 7. bist., 121 Nev. 179, 18:, 111 P.3d 1104,
11 200E) [quorting Gorsky, 113 Nev. at 604, 9 F.Zd at 104E) -
! Hyroe wy. State Indus. Ins. 3yg., 113 Nev. 532, 537-F, 936 P._c 35, B4
277
Rio Bll Suite ote rasino ve Bhillips, 1, r Nev. 346, 351, 24 F.
;5 .
-6 -
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-om; - sabie, and neutral risks are compensable if they satisfy the
increased-risk test. Personal risks are those that are
attributable t parsonal issues - not =t the employment.-
Employment xrisks inciude “obvious kinds of injurf{ies] that cone
thinks of at once as industrial injuries. All the things that can
go wrong around a modern factory, office, mill, mine, retail
establishment, transportation system, Or construction proiect.”*
Neutrai risks are those that do not fall within either the
employment or personal risk categories.

vasmer’s iniury was -"sused by an employment risk as his £t
ankle fra - ure arose out of his wark duties since he was ~OnvVeyinj
a banefit to his employer when he was carryina the box of work
brochures down stairs at the facility where he worked. Accordingly,
Yasmer’s iniury is considered to have arisen from an empioyment
risk and, as such, he has met his burden of procf in showing that
his in‘ury arcse out of his employment.

Ir. the Supreme Court case of Rioc All Suite Hotel & ZJasino V.

Phiilips, 12€ Nev. 346, 240 B.3d 2 (2010}, it was found that an
injury from climbing staixs was a compensable, neutral risk because
the ~laimant in that matter was required to climb the stairs by her
emgloyer. CTHS armued that Yasmer was not reguired to use the
staire, unlike the claimant in Phillips, and *herctore his injuxy
did not arise + of his employment. However, Yasmer argued ¥hat

the stairs were not jispositive of the issue in this matter kut

id. a* 351-53, 4, t.3d at 5-7.
_:_j_!__.__ at -51, 247 P.2d at .

-4 Larson’'s Horkers' Compg saticn Law § 4.01.

Erijiips at 351, 40 p.sd at 6.
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rather it was the ac: of carrying the box. Yasmer was regquired tc
carry the box of brochures, which impeded his vision and -aused him
to misjudge his losation on the staircase, resulting in him falling
and fracturing his ankle. Pursuant to Phillips, carrying a box of
brochures from one Locabion Fc another is an employment risk that
impedes a person’s fi od of vision. Because cf that, Yasmer fell
and frectured his ankie, thus, his injury arose out of his
empiloyment.

Farthermore, the evidence establishes that Yasmer’s injiury
~curred within the course of his employment. “[Wjhether the iniury
~ours within the course cf the employment refers . . . the time

and place of employment, i. e. whether the injury occurs at work,
juring working hours, and while the employee 1is reas r.ably
performing his or hber duties.”’ As discussed, Yasmer’s iniury
ceurred while he was at work in the hospital. It happ=ned while he
was reascnably performing his job duties as he was regquired t
carry the box of brochures. Further, he was c :-erring a benefit on
Lis em: loyer a®* the time f the injury.

Finally, credible and probative medical evidence, from whi
a reasonable con~lusion can be formed that Yasmer’s injury curred
in the surse and scope of his emnployment, wWas provided by h-.s
ph-icians. gpecifically, the emergency room Ao~tor checked the

box on the C4 form indicating that he could directly connect the

Hood v. Safeway, Ing., ! Wev., 724, 733, 121 E.3d 1026, 1032 (2005

- Ses Evaps V. & mthwest Gas, 1 Nev. 1002, 1006, ©42 E. d 719, 21
1982 . !

e - N £ v s I¢ =

Faggs 4 New, 4

000014
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i1efr ankie fracture as 3.k incurred. Also, Dr. Cummings n ted that
the injury occurred aft work when Yasmer missed a step whiie

carrying a Lkox. This reporting is the most persuasive, crediblie

medical evidence and is based on facts suppcrted by evidence.™

Thus, Yasmer, through his credible testimony and presentation of
probative medical reporting, and sther evidence, has met his burden
of proof in showing that his injury by accident arcose cu® f and in
the course of his srzployment.

Based on the foregoing, sufficient facts have been presented
to establish, by a preponderance £ the evidence, That the June §,
2020, fail caused an injury by accident that arose out of and in
the scope of employment. Thus, Yasmer has met his turden of prock
for his claim for industrial injury benefits t e compensakle
under Wevada’s workers’ ‘ompensation scheme.

ORDER

For the above rzasons, the Hearing Officer’s August €, 2U<U,

berisior. and Order affirming the third party administrator’s June

23, 20, determination regarding claim denial is REVERSED.

NRE 6leC.
McClapahan V. B leys, ili7 Mev. 921, 926, 34 P.23 57%, B

-9
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Therefore, Gallagher Bassett gervices, the third party
administrator for the employer, Carson Tahoe Health Svstems, shall
accept Stephen vasmer’'s claim, claim number 000706-038452-WC-01,
for benc=fits as 4 compansable workers' compensation claim and shall
provide or reimburse for all approp-iate treatment and benefirs
availaiie under chapters 616A Lo 617, inclusive, of the Nevada

Revised Statules. .l

i ) I\ & — |
1T IS SO CRDEREL Lhis j | day o 2

AEXBEALS GE‘?A‘;
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o 4
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NOTTICE: Pursuant to HRS 2335.130 and NRS 716C.370, shoald
any party degire to appeal rhis fipal decisiorn of the Appeals
officer, a Petition for Tudicial Review must be filed with the
District Court within tnirty (20 days a'ter servize by mail ot
theos adecision.

Submitted by:

NEVADA ATTORNEY FOR INJURED WORKERS
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CERTIEICATE OF MAILING
The undersigned. an employee of the State of Nevada, Department of Administration,
Hearings Division. does hereby certify that on the date shown below, a true and correct copy of
the foregoing Decision was deposited into the State of Nevada Interdepartmental mail system,
OR with the State of Nevada mail system for mailing via United States Postal Service, OR
placed in the appropriate addressee runner file at the Department of Administration. Hearings
Division, 1050 E. Williams Street, Suite 450, Carson City, Nevada, 89701 to the following:

STEPHEN YASMER
2257 CARSON RIVER ROAD
CARSON CITY, NV 89701

NAIW
1000 E WILLIAM #208
CARSON CITY NV 89701

CARSON TAHOE HEALTH SYSTEM
1600 MEDICAL PARKWAY
CARSON CITY, N\ 89703

GALLAGHER BASSETT SERVICES, INC
PO BOX 2934
CLINTON, 1A 52733-2934

JOHN P LAVERY ESQ

LEWIS BRISBOIS BISGAARD & SMITH LLP
3300 W SAHARA AVE STE 900 BOX 28

LAS VEGAS NV 891024375

Dated this {3 day of April, 2021.
Kristi Fraser. ]‘eéal i*?ccll'étag‘:x‘ I
Employee of the State of Nevada
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FILED
Electronically
CVv21-00809
2021-05-03 12:15:52 PM
2190 CiAIiEiathhLeCr:ud .
erk of the Cour
I{?ggg:g;?gf%g& 6EG§5Q Transaction # 8424154 : csulezic
JEANNE P. BAWA, ESQ.
Nevada Bar No. 007359
LEWIS BRISBOIS BISGAARD & SMITH LLP
2300 W. Sahara Ave., Ste. 900, Box 28
Las Vegas, Nevada 89102
Telephone: 702-893-3383
E-mail: john.lavery@lewisbrisbois.com
E-mail: jeanne.bawa@]lewisbrishois.com
Attorneys for Petitioners
CARSON TAHOE HEALTH SYSTEM

and GALLAGHER BASSETT SERVICES, INC.
IN THE SECOND JUDICIAL DISTRICT COURT OF ‘

THE STATE OF NEVADA IN AND FOR THE

COUNTY OF WASHOE
CARSON TAHOE HEALTH SYSTEM and
GALLAGHER BASSETT SERVICES, INC.,
Petitioners, ‘
CASE NO:
V.
DEPT. NO.:
STEPHEN YASMER; and the STATE OF
NEVADA DEPARTMENT OF
ADMINISTRATION, HEARINGS DIVISION,
APPEALS OFFICE, an Agency of the State of HEARING NOT REQUESTED
Nevada,
Respondents.

PETITIONERS’ MOTION FOR STAY PENDING APPEAL
COMES NOW the Employer, CARSON TAHOE HEALTH SYSTEM (hereinafter

referred to as “Petitioner Employer”), and the Third-Party Administrator, GALLAGHER
BASSETT SERVICES, INC., (hereinafter referred to as “Petitioner Administrator”), by and
through their attorneys, JOHN P. LAVERY, ESQ., and JEANNE P. BAWA, ESQ., of LEWIS
BRISBOIS BISGAARD & SMITH LLP, and apply to this Court for a Stay of the decision of the
Appeals Officer, SHEILA Y. MOORE, ESQ., filed on April 15, 2021.

4834-6352-8423.1 / 268782777
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This Motion is made and based upon the papers and pleadings on file herein, the attached

Points and Authorities and any arguments of counsel on this matter.

DATED this 2 day of May, 2021.

Respectfully submitted,
LEWIS BRISBOIS BISGAARD & SMITH LLP

By:
JOHN(F. LAVERY, ESQ.

Nevady Bar No. 004665

JEANNE P. BAWA, ESQ.

Nevada Bar No. 007359

2300 West Sahara Avenue, Suite 900, Box 28
Las Vegas, Nevada 89102

Phone: 702-893-3383

Fax: 702-366-9563

Attorneys for Petitioners

CARSON TAHOE HEALTH SYSTEM and

GALLAGHER BASSETT SERVICES, INC.
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I
STATEMENT OF FACTS

Respondent, Stephen Yasmer (hereinafter referred to as “Respondent™), alleged injury to
his left foot as the result of falling on some stairs on June 8, 2020. Respondent sought medical
treatment the same day in the Carson Tahoe ER, where he completed an Employee’s Claim for
Compensation/Report of Initial Treatment (Form C-4). Respondent reported that he was
carrying a box walking downstairs when he fell. (Exhibit p. 1.)

Respondent was diagnosed with a left ankle dislocation (Fibula) and posterior malleolus
fracture. The ankle was reduced in the ER and was splinted. Respondent was referred to Tahoe
Fracture where he was already a patient and was released to light duty work. (Exhibit pp. 1- 7.)

Respondent and his manager completed an incident report on June 10, 2020. Respondent
stated that he was carrying a box of supplies down the stairs and he thought he was at the bottom
of the stairs but still had 2 more steps to go and so he mis-stepped and fell. Respondent’s
manager indicated that he should have used the elevator instead of the stairs. (Exhibit p. 9.)

Respondent was evaluated by Dr. Jay Betz on June 10, 2020. Dr. Betz referred the
Respondent to Dr. Jeffrey Cummings for surgery. (Exhibit pp. 10-14.)

Dr. Cummings evaluated the Respondent on June 12, 2020. He recommended ORIF
surgery (Exhibit pp. 15-18.)

Dr. Cummings performed surgery on June 15, 2020. (Exhibit pp. 19-21.)

On June 23, 2020, Petitioner Administrator denied liability for this claim. (Exhibit p.
22))

Respondent appealed that determination to a Hearing Officer. (Exhibit p. 30.)

The issue of claim denial was heard by a Hearing Officer on July 30, 2020. In a written
Decision and Order dated August 6, 2020, the Hearing Officer affirmed claim denial. (Exhibit
pp- 31-33.)

Respondent appealed that Decision and Order to an Appeals Officer.

On April 15, 2021, the Appeals Officer below issued a Decision and Order reversing

Petitioner Administrator’s denial of liability for Respondent’s industrial insurance claim.

3
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(Exhibit pp. 3545.)

Petitioners filed their Petition for Judicial Review on May 3, 2021, and now file their

Motion for Stay Pending Appeal.

1L
POINTS & AUTHORITIES
A.
JURISDICTION
NRS section 233B.140(1) states, “[t]he filing go the Petition does not itself stay the
enforcement of the agency decision, unless expressly provided by statute. An agency may grant,
or the reviewing court may order, a stay upon appropriate term.”
Additionally, NRS 616C.375 mandates:

If an insurer, employer or claimant, or the representative of an insurer,
employer or claimant, appeals the decision of an appeals officer, that
decision is not stayed unless a stay is granted by the appeals officer or the
district court within 30 days after the date on which the decision was
rendered. (Emphasis added.)

In DIR v. Circus Circus, 101 Nev. 405, 411-12, 705 P.2d 645, 649 (1985), the Nevada
Supreme Court stated that an insurer’s proper procedure when aggrieved by a decision is to seck
a Stay. The Nevada Supreme Court has also recognized that a Stay should be granted where it

can be shown that the Appellant would suffer irreparable injury during the pendency of the

appeal, if the Stay is not granted. White Pine Power v. Public Service Commission, 76 Nev. 263,
252 P.2d 256 (1960).

The Nevada Supreme Court held, in Ransier v. SIIS, 104 Nev. 742, 766 P.2d 274 (1988),
that an insurer may not seek recoupment of benefits paid to a respondent that were later found to

be unwarranted on appeal. The Ransier decision has not been overruled or reversed.

In the instant case, an Order Granting a Stay of the Appeals Officer’s decision is
appropriate for the reasons set forth herein. The Appeals Officer, in rendering her decision, erred
as a matter of law in failing to consider the evidence given and failed to properly apply the law

as required by the related case law and NRS Chapters 616A to 616D, inclusive. There is

4
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insufficient evidence to support her decision that Respondent has proven the existence of a

compensable industrial claim.

B.

The Appeals Officer Erred as a Matter of Law

It was Respondent, not Petitioners, who had the burden of proving his case by a

preponderance of all the evidence. State Industrial Insurance System v. Hicks, 100 Nev. 567,

688 P.2d 324 (1984); Johnson v. State ex rel. Wyoming Worker’s Compensation Div., 798 P.2d
323 (1990); Hagler v. Micron Technology, Inc., 118 Idaho 596, 798 P.2d 55 (1990).

In attempting to prove his case, Respondent had the burden of going beyond speculation
and conjecture. That means that Respondent had to establish the work connection of his
injuries, the causal relationship between the work related injury and his disability, the extent of
his disability and all facets of the claim by a preponderance of all the evidence. To prevail, a
respondent had to present and prove more evidence that an amount which would make his case

and his opponent’s “evenly balanced.” Maxwell v. SIIS, 109 Nev. 327, 849 P.2d 267 (1993);

SIIS v. Khweiss, 108 Nev. 123, 825 P.2d 218 (1992); SIS v. Kelly, 99 Nev. 774, 671P.2d 29
(1983); 3, A. Larson, The Law of Workmen’s Compensation, § 80.33(a).

Nevada Revised Statutes 616A.010 makes it clear that:

A claim for compensation filed pursuant to the provisions of this chapter
or chapter 617 of NRS must be decided on its merits and not according to
the principle of common law that requires statutes governing worker’s
compensation to be liberally construed because they are remedial in
nature.

Respondent alleges that he injured his ankle while walking down some stairs while he
was carrying a box. His manager states that the Respondent should have been using the elevator
to perform this task, as there is an elevator for employee use and the Respondent simply chose
not to use it. Respondent did not address the elevator versus stairs issue in his testimony, i.e., did

not explain why he failed to use the available elevator if he knew that he was carrying a box that

would impede his ability to traverse the stairs safely as he alleged. It is Respondent’s burden to
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arose out of and in the course of employment.

prove that his injuries arose out of and in the course of his employment, and based on the

available evidence, Respondent cannot meet his burden.

NRS 616A.030 “Accident” defined. “Accident” means an
unexpected or unforeseen event happening suddenly and violently, with or
without human fault, and producing at the time objective symptoms of an
injury.

NRS 616A.265 “Injury” and “personal injury” defined.

1. “Injury” or “personal injury” means a sudden and tangible
happening of a traumatic nature, producing an immediate or prompt result
which is established by medical evidence, including injuries to prosthetic
devices. Except as otherwise provided in subsection 3, any injury
sustained by an employee while engaging in an athletic or social event
sponsored by his employer shall be deemed not to have arisen out of or in
the course of employment unless the employee received remuneration for
participation in the event.

Under NRS 616C.150, the Respondent has the burden of proof to show that the injury

preponderance of the evidence. Further, NRS 616B.612 mandates that an employee is only
entitled to compensation if he is injured in the course and scope of his employment.

The Nevada Supreme Court has held that:

An accident or injury is said to arise out of employment
when there is a causal connection between the injury and the
employee’s work ... the injured employee must establish a link
between the workplace conditions and how those conditions
caused the injury ... a claimant must demonstrate that the origin of
the injury is related to some risk involved within the scope of
employment.

Rio Suite Hotel v. Gorsky, 113 Nev. 600 (1997).

Some courts have found a distinction between “the course of employment” and “arising
out of employment.” In addition to occurring while at work, the injury must result from a hazard
connected with the employment. See, Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).

In Nevada, the Supreme Court has defined the term “arose out of,” as contained in NRS

616C.150, to mean that there is a causal connection between the injury and the employee’s work.
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In other words, the injured party must establish a link between the workplace conditions and how
those conditions caused the injury. Further, the Respondent must demonstrate that the origin of
the injury is related to some risk involved within the scope of employment. The Respondent has
failed to establish a compensable claim as set forth above. Therefore, the determination to deny
the claim is proper.

The Court in Mitchell v. Clark County School District, 121 Nev. 179, 111 P.3d 1104

(2005) held that:

An accident or injury is said to arise out of employment when there
is a causal connection between the injury and the employee’s
work. In other words, the injured party must establish a link
between the workplace conditions and how those conditions
caused the injury. Further, a claimant must demonstrate that
the origin of the injury is related to some risk involved within
the scope of employment. However, if an accident is not fairly
traceable to the nature of employment or the workplace
environment, then the injury cannot be said to arise out of the
claimant’s employment, Finally, resolving whether an injury arose
out of employment is examined by a totality of the circumstances.

The Supreme Court held that the “Nevada Industrial Insurance Act is not a mechanism
which makes employers absolutely liable for injuries suffered by employees who are on the job.”
Rio Suite Hotel & Casino v. Gorsky, 113 Nev. 600, 605, 939 P.2d 1043 (1997). The Court
concluded by stating, “The requirements of ‘arising out of and in the course of employment’
make it clear that a claimant must establish more than being at work and suffering an injury in
order to recover.”

The Nevada Supreme Court, in Rio All Suite Hotel and Casino v. Phillips, 126 Nev. Ad.
Opn. 34(2010), clarified Mitchell, supra, to the extent that Mitchell held that unexplained

accidents are never compensable:

Injuries resulting from employment-related risks are “all the
obvious kinds of injurfies] that one thinks of at once as industrial
injur{ies]’ and are generally compensable . . . [such as] tripping on
a defect at employer’s premises . . . Personal risk are those that are
‘so clearly personal that, even if they take effect while the
employee is on the job, they could not possibly be attributed to the
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employment . . . For example, ‘a fall caused by [a personal
condition such as] a bad knee, or multiple sclerosis. [Neutral] risks
are those that are ‘of neither distinctly employment nor distinctly
personal character . . . (‘an unexplained fall, originating neither
from employment conditions nor from conditions personal to the
[employee]’. [Phillips”] injury occurred while traversing a
staircase that was free of defects, and there [was] no evidence that
a risk personal to [her] caused her fall. Thus, [this injury] falls
within the neutral -risk category . . . The act of descending a
staircase at work, in and of itself, does not present a greater risk
than that faced by the general public . . . [W]hether a fall is
explained or unexplained is irrelevant. The key inquiry is whether
the risk faced by the employee was greater than the risk faced by
the general public.

In the instant claim, Respondent was not subject to a risk unique to his employment as
there was no hazard on the stairs that caused him to fall, he simply mis-stepped because he
thought he was at the bottom of the stairs when he was not.

As the Appeals Officer’s Decision and Order is based upon improper application of the
relevant law, Petitioners believe that they will prevail in their Petition for Judicial Review, and

on this basis, a Stay is warranted.
C.

Petitioners are the Only Parties Who Will Suffer Any Harm

In the instant case, Respondent will not suffer any harm as he has already received the
emergent medical care that he needed. This is not a case involving emergency medical benefits
or where Respondent could suffer physical harm without further medical treatment. It can be
fairly said that no harm will result to Respondent by the staying of the Appeals Officer’s
Decision and Order while this case proceeds on the merits of the underlying appeal.

On the other hand, if this Court elects to deny the instant motion, the underlying appeal
will be largely rendered moot, thus denying Petitioners the opportunity to contest the Appeals
Officer’s Decision and Order. Petitioners will be denied the opportunity to recover the benefits
ordered by the Appeals Officer’s Decision. If Respondent ultimately prevails on the merits of

the underlying appeal, he will be afforded all appropriate benefits to which he may be entitled.
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It is anticipated that Respondent will argue that Petitioners will not suffer “irreparable
harm” because they may have to pay retroactive temporary total disability (hereinafter referred to
as “TTD”) benefits. There would be no irreparable harm if Petitioners were able to recoup the
money that was paid if their Petition is successful. In that regard, not only are money damages
inadequate, money damages are not available. Ransier, supra. In Virginia Petroleum Job. Ass’n
v. Federal Power Com’n, 104 U.S. App. D.C. 106, 259 F.2d 921, 925 (D.C. Cir. 1958) the Court

found that “Mere injuries, however substantial, in terms of money, time, and energy necessarily
expended in the absence of a stay, are not enough [to be considered irreparable harm]. The
possibility that adequate compensatory or other corrective relief will be available at a later
date, in the ordinary course of litigation, weighs heavily against a claim of irreparable
harm.” (Emphasis added.) Accordingly, without a stay, Petitioners will suffer irreparable harm
because there is no possibility that adequate compensation or other corrective relief, except,
pursuant to NRS 616C.155(2), for the last thirty (30) days of payments, if there was a clerical
error or as the result of incorrect information being received, will be available if Petitioners
prevail in this litigation. Therefore, not only are money damages inadequate, money damages
are not available.

Petitioners, therefore, are the only parties that can, and will, suffer irreparable harm if the
instant motion is denied. Accordingly, it can be fairly said that no harm will result to
Respondent by the staying of the Appeals Officer’s Decision and Order while this case proceeds
on the merits of the underlying appeal.

III.

CONCLUSION

Based upon all of the above, it is the belief of Petitioners, CARSON TAHOE HEALTH
SYSTEM, and GALLAGHER BASSETT SERVICES, INC., that they have reason in good faith
to ask for a stay of the erroneous Appeals Officer decision dated April 15, 2021, particularly in

light of the clear error of law which has been established above.
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This is not an appeal based solely on a disagreement over the facts. Rather, we are faced
with an Appeals Officer’s Decision which violates clear and specific statutory provisions and
existing case law. The Appeals Officer’s improper application of the law will result in
irreparable harm to Petitioners if the instant stay is not granted. Respondent, on the other hand,
will suffer no harm if this stay is granted. This clear error of law is exactly the situation in which
a stay is proper.

WHEREFORE, Petitioners, CARSON TAHOE HEALTH SYSTEM and GALLAGHER
BASSETT SERVICES, INC., respectfully request that this Court grant their Motion for Stay
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Pending Appeal.
Dated this

day of May, 2021,

Respectfully submitted,

L.EWIS BRISBOIS BISGAARD & SMITH LLP

By:

JOHN B. I/AVERY, ESQ.
Nevada/Bar No. (04665
JEA P. BAWA, ESQ.
Nevada Bar No. 007359

2300 West Sahara Avenue, Suite 900, Box 28

Las Vegas, Nevada 89102
Phone: (702) 893-3383
Attorneys for Petitioners

CARSON TAHOE HEALTH SYSTEM and
GALLAGHER BASSETT SERVICES, INC.
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CERTIFICATE OF SERVICE A
Pursuant to Nevada Rules of Civil Procedure 5(b), I hereby certify that, on the 3
day of May, 2021, service of the attached PETITIONERS’ MOTION FOR STAY PENDING
APPEAL was made this date by depositing a true copy of the same for mailing, first class mail,
at Las Vegas, Nevada, addressed follows:

Todd Eikelberger, Esq.

NEVADA ATTORNEY FOR INJURED WORKERS
1000 E. William Street, Suite 208

Carson City, NV 89701

CARSON TAHOE HEALTH SYSTEM
Attn: Risk Management

1600 Medical Pkwy.

Carson City, NV 89706

Yvette McCollum, Sr. Claims Adjuster
GALLAGHER BASSETT SERVICES, INC.

PO Box 2934
Clinton, 1A 52733 ’ _T
Q

An Employee of LEWIS BRISBOIS BISGAARD & SMITH LLP
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Pending Appeal filed in case number:

Date:

SECOND JUDICAL DISTRICT COURT
COUNTY OF WASHOE, STATE OF NEVADA

AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding document, Motion for Stay

X Document does not contain the Social Security number of any person.

-OR -

O Document contains the Social Security number of a person as required by:

A specific state or federal law, to wit:

-0r -

0 For the administration of a public program

- Or -

[ For an application for a federal or state grant

-0r -

3 Confidential Family Court Information Sheet
(NRS 125.130, NRS 125.230 and NRS 125B.055)

5 A4 ﬂm/

(Sig@tﬁre)
JEANNE P. BAWA
(Print Name)

PETITIONERS
(Attorney for)

12

000029



PAGE {af




Engrgency Resm Note (MModal)

ATE § TIME OF SERVICEG
ema/zeae

MODE: OF ARRIVAL:
POV

QKIEF COM?MINT £

{Siﬁ&l ‘therapist here at our facility
p iﬁsa down to the basam t when he:

. 1inks he migh:t have:
bt dﬂas not: have significant: Pain Qxr concern
_. @"'ﬁ‘ dasisx aﬁy loss of : D

PASH MEDICKL HISTORY: .
Seascnal .allexgies.

‘BAST SURGICAL HIBTORY:
‘Shoulder

CURRENT MERTCRTIONS:.
Reviewed current med reec in chart

_'_2 OF & {ZWS‘
& oint review of systems. was performed and the pertinent positives and
negatives. are Iisted in the History of Beesent Iliness

Bloed pressure is 12787 with
bemperature mf 88.1% an & ] :
Generdl: Pleasaht mon'lmxﬁ.@ :Ln m'i I“f)zat.a di.suxe&:s

CONFIBENTIAL INFORMATION *COPY* This document is for: ACOT# 2016000308, Printed by Gloria Ange
vgficy Reom FUigent Care VR ~ Page 13 Job BRE618 (06/09/2020 105 6




Emergency Room Note #MModaly

Heads Normocephalic afraumatic
; OMI

PERRLA solevde anicteric

lax zate and ¥ no. obvions‘murmurs rubs or gallops cap
see symmetric radial pulses no pedsal edemd
'sasafn,abd@men hontender nondistenided negative

e & c$ 15 ymwtfcfmx
atlan ‘to. 1ight &ouch threnghaut ne Limb

araxlia
Peychs Calm and voeperative

masnosmc &smnm

Posterior dislocation of the talus.

Comminuted displaced fracrirs of the distal fibular diaphyais.
Blectronically Signed by: Rdmand Pillsbury 6/8/2020 1106 M

Post reduction. film shows
IMERBGSIQN:_ -

fonmeént at’ the tiviotalar jolnt after reduet;on of the talar
seous Frdptiped fragnent poster 1¢ remains.

£ of & conmdnuted angﬂlated distal fibular fracture.
-fon persists.

&8 Ahmed 67872020 1:36 pM

x- ea;~é1d male with the abovernoted complaint. Upon initial
,g resentation patient Had & véry cbvisus i : hig left ankle
With dedreased Sensarion the patient does mintain pe fugic £

i the has sap wefill

iéa Bahtos

NFORMATION *GOPY* This decumentis for. ACGTH# zaisoqﬁsag Pvin""" d by Glors Afige
JUrgeht Care VR « wpem bbi880518 (06/09/2020 103
000032

34}~ Page 3 Doc#2



Emergenaoy Room Neote (MModaly)

wlse: T eglled x-=tay in asked for x-rays
*d my supegrvising physician Dr. Calvo to
possible. ¥-ray with results noted
i dislocation patient vas given propefol
. gak ;:";:téd seas 15 th this

of 3 seconds with @ %palpable Pedal
: ' 1 as I_n ="

ches 1650d appropriate
ent w sefbmnd te;be5EMP negative he is given
that ' him vexy itchy,

“iv I, nef _to follow

: _ : : am: verhalized
'Qx;able g@;ng home: at this time

EISE@SITION:
Home POV with a ride

This patient Was seen under disaster/ma$5 ceBtalty tneident conditions.

seliment May bave Beern. greated using voice
o & & change of ) roducing errors of
t. T have made* pvery reasonable attempt to find and

)8-2020 14:20)

Last Updateds Jun—0B-2020 14120 by Smith, Matthew W (PA-C)

mQSaMMs
34) - Page 4 Doc# 2

000033

DENTIAL I *COPYY This dosutient 15 for ACGT# 2016006308, Pdrtad b Gm
i/ Urge lfm“? Page 53 y Job:886518; (ﬁ%l@y




I : i'sTEmEN ¥ASMER
PAPIENT DOB:10/1B/1869

Frigrgency Room Note (MModal)

the hespital who 1 epped off a
' pain : missing a step.. On physical :
,ri@rxdislecatlon of the ankle he has thrsady posteriex
'.' @ numbness but. normal motor function of’the left

hew ‘mith’s ‘note fox. fuxtﬁeaAematgency"
T spent 15 minutes of difect Face—to-face

! le d te proceed with ”henp&amaere,
ng staff were Pr at ag. all . Patie
g;ef 1y propofel. Thi '

. - further
. hypotension ox hypoxia.
and?c@ntinaaasvp lse aximetny

ie: D 48 0 ety ney :
-t'lg ated. tha rocedure very well wif i) el ian i& naw ﬂescing‘
confortably and foes: mot a@gaa&-ﬁa-hé<in any dlstress. Pati;it ‘is noW back to
baséline., xn&r&&ﬁ dde Pime Ha% 13 minutes.

Revo gﬁi&ian Diselaimex:

Recognition. MisclaimexThis document. ;
: tion software. The software does I ‘ @ - P‘_ LG ervc £
granmay: and pessibly content. I have made avery reasonable attempt to :find and
correst any abvieﬁg BELOLS

Elee&zonie Signﬂﬁmr@ﬁﬁm "

{gisted Jup~08~2020 17421)
ext, Plsclalmer

Last Updated: Jun-08~R020 1%:21 by Calwo, Darryl v (Physician)

5

~ “Thig document 15 for ACCT# 2016000308. ‘Printed by Gloria Angelice Saritas
Joiy 886618 (06/09/2020 10:34}~ Page 1 Docit 1

000034




INHIQMI@N::

Ordexing Pt
Attending

COMPARTEON: None availsble..

PINDINGS: Posteriot dislogsabion of the balar dofie Ls moted. There is a
cotnmintited re OF the o \ rsis. No other fract

IMPRESSION:

Posterior diglogatioh of the ralus.

Cominuted displaced fracture of th&éi&t:al tibular diaphysis.
Blegtronically Signed byr Edrnd, PL11sBUry 6/872020 1£06 BN

ibMUND ® PILLSBURY, MD

Blectronically signed B




. REGIONAL HEALTHOARE
WY 89702-2168

'Carsan clt Vs

Pacient Name:

Check~In#
Ordexd

B¥ai

TYPE OF EXaAl:

DAPE:
TNDICATION:

ordaping Physician: MATTHEW W STy
Attending Physician: MDE ER

3

EXBM; Déft #Ankle radiodraphs, 2 views.

HISTORY: Pain W/Trauma

COMPARISON: Lefr afikle radiOQraphs June 8; 2020

app épria@aly p@sitianad

Fibular $racture. POELEX{s:

a tj.enal fracture, nbi: sxgmfneamt chamg&d‘

Plantar caléaneal enthésophyte.:

TMPRESSION: N
‘l iﬁnawmie als.gnmen#, at ggge ik

Electronicaliy Sigmed bys Farves Abied 67872020 1136 BM 1

Eleptronioslly Signed Byy FARRES -AHMED, MD

RTIAL INFORMATION *GOPY* “fhis document |6 for AGCT¥ 2018000308, Printsd by Glofis Angeiica Sa
< Pags 11 Job-886518:{06/09/2020:10:3
000036




MVB549399

2770 AVOID PENALTY, THIS REPORT MUST BE
"COMPLETED AND MAILED TO THE INSURER WITHIN
6 WORKING DAYS OF RECEIPT OF THE C-4 FORM

“EMPLOYER'S REPORT OF INDUSTRIAL INJURY
.. OROCCUPATIONAL DISEASE

Reset Form
Print Form

Employer's Name Nature of Business (mfg., eic.) FEIN OSHA Log #
CARSON TAHOE HEALTH SYSTEM Healthcare 88-0502318 MV6549399
Office Mall Address Location. . . If different from mailing address Telephone
1600 MEDICAL PARKWAY 1600 MEDICAL PARKWAY CARSON CITY, NV | (775) 445-8176
City State Zip INSURER THIRD-PARTY ADMINISTRATOR
CARSON CITY NV 89703 Zurich GALLAGHER BASSETT - LAS VE
First Name M.L Last Name Soclal Securitv Birthdate Age Primary Language Spoken
Stephen Yasmer 10/18/1969 50 English

H Add Numb: d Street

@ ;r;afﬂ cm;:s(ol:‘m;xgr Rda) Sex X_JMaIe Oremale Marital Status [ Single X mamied [oworced [ Widowed

% City State Zip Was the employee pald for the day of injury? How long has this person been employed by you

; | Carson City NV 89701 (If applicabls) Kves [INo [inNevada? 145 Year(s) 2 Month(s)
% In which state was employee hired? Employee's occupation (job titie) when hired or disabled Department in which regularly employed:
NV Manager Therapy Services Physlcal Therapy
Telephone 1s the injured employee & corporate officer? -..sole propristor? -partner? Was employse in your employ when injured or disabled by
(775) 883-4680 [] Yes KJ No Cves Kl No [] Yes K] No | occupational disease (O/D)? Kl ves [Jno
Date of injury (if applicable) [Time of Injury (Hours;Minute AM/PM) (if applicable) | Date employer notified of Injury or O/D Supervisor to whom Injury or O/D reported
06/08/2020 11:00AM 06/08/2020 Scoft Mattes
i | Address or focation of accident (Also provide city, county, state) (If applicable) Accident on employer's premises? (if appli
71| 1600 MEDICAL PARKWAY CARSON CITY, NV 89703 Kves O no

: : What was this employes doing when the accident occurred (foading truck, walking down stalrs, etc.)? (if appiicable)
Walking down stairs while carrying a box

How did this injury or occupational disease occur? Include time employee began work. Be specific and answer in detall. Use additional sheet if necessary.
Employee thought he was at the landing between floors but was still 2 steps up and fell

Employsee began work at: 08:00:00

Spezlfy mlacnln:, l:(l)l, substancae, or object most closely connected with the Witness Was there more than one
accidnt i applicable) Stalrs person Injured in this accident?
(if le)
Part of body Injured or affectad if fatal, give date of death Witness
Left Ankie
Oves & No
Witness

Nature of Injury or Occupational Disease (scratch, cut, bruiss, strain, etc.)

#a | Ankle Dislocation and Fracture :

yo<| N Did employee return to next scheduled shift after Wil you have light duty work
accldent? (if applicable available, if necessary?

g ves KlNo Klves [Ine
E If validity of claim is doubted, state reason Location of Initial Treatment

; None 1600 Medical Parkway Carson City, NV 89703

-*% | Treating physician/chiropractor name

: Emergency Room

g Dr. Daryi Calvo gency Blves [Ono Hospitalized [yes Klno

How many days per week _ Last day wages were eamed
IMPORTANT EIEEELRLELIR Y 5 From 8:00 am [Jpm 7o 4:30 CJam Klom | - 06/08/2020
Scheduled S M T w T [5 S Rotating Are you paying injured or disabled employee’s wages during disabliity?
days off K] D D D D K] D o v D Yes D No
Date employee was hired Last day of wark after injury or disability Date of retum to work Number of work days lost
04/04/2005 06/08/2020
: | Was the employee hired to If not, for how many hours a week Did the employee recsive unemployment compensation any time during the last 12
work 40 hours per week? K1 ves O No was the employee hired? months? O Yes o Do Not Know

IForthe purpose of calculation of the average monthly wage, indicate the employee's gross eamings by pay perlod for 12 weeks prior to the date of Injury or disability. If the Injured employee is
 {expected to be off work § days or more, attach wage verfication form (D-8). Gross eamings will include overtime, bonuses, and other remuneration, but will nat include relmbursement for
expenses. If the employee was employed by you for fess than 12 weeks, provide gross eamings from the date of hire to the date of injury or disability.

payPeriod [Jsun [Jrue ClrirKsar | empioyee  Cdweexey Dlwontiy D omier | on o date ofinpury or cinatity
endaon: [yon [lweo Ormi wpes:  Klaway [ semmonmy the employee’s wage was: $ 63.76 pr By Opy Ow O

1 affrm that the P d above the accldent and injury or occupational dizease s correct to the best of Employers Signature and Title Date
my knowledge, | futther affirm the wage information provided is true and corect as teken from the payroll records of the
employee in question. | also that p g false is & violation of Nevada iaw. Terry Long RN, Manager Employe - 0810972020
Claimis: [JAccepted []Denied [ Deferred [ 3rd Party | Doemed Wege Account No. Class Code
s Claims Examiners’ Signature B Date Status Clerk - Date
U N —
Form C-3 (rev. 02/20) ORIGINAL - EMPLOYER PAGE 2 - INSURERITPA PAGE 3 - EMPLOVYEE
10
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*¥ TNBOUND NOTIFICATION : FAX RECEIVED SUCCESSFULLY *¥

TIME RECEIVED REMOTE CSID DURATION 3ES  STATUS
June 11, 2020 at 2:15:27 pPM | (775) 887-5040 102 Recejved
Date 6/10/20 Nevada Occupational Health & Injury Care Center . Page 2

3488 Gonl Road
Suite 141

Request for Authorization

Request To: Gallagher Bassett (NV Claims) Requested By: Betz, Jay E. MD
P.O. Box 400970 3488 Goni Rd.
Las Vegas, NV 89140 Suite 141
Carson City, NV 89706
Telephone: (702) 789-4500 Fax: (702)789-4454 Telephone:  (775) 887-5030 Fax: (775) 887-5040
E-Mail_: E-Mail:
Supporting Notes

Subjective: Chilef Complaint

29

Patient presents for evaluation of the left foot/ankie.

History of Present iliness

The patient is a 50 year old male, presenting for a new patient visit with the following condition(s}:

Mr. Yasmer rolied his left ankle when he missed a step coming down some stairs with a box at work 2 days
ago. He went to the ER where he was found have a fracture dislocation of the ankle which was reduced in

the emergency room. He was placed in a posterior splint and given crutches.

Today reports he is doing pretty well. He has manageable pain. No numbness in the toes. He is using the
crutches. .

Past Medical History

ALLERGIES / ADVERSE REACTIONS: Vicoden

MEDICATIONS: Aleve and Oxycotone

PROBLEMS: Major or Chronic llinesses: No known llinesses noted by patient.

OTHER PERSONAL HISTORY: Left Shoulder Rotary Cuff Repair.
Right Blcep tendon repair.
Hernia Repair.

FAMILY HISTORY: Family History: No negative family history noted by patient.

SOCIAL HISTOR\i: Patient currently uses alcohol. Patient is currently a smoker,

WORK HISTORY: Patient currently works full time as a(n) manual laborer, a physically demanding position.
Review of Systems .

SKIN: Denies abnormal hair growth, bleeding, change In color or size of moles, easy bruising, itching, hair
loss, rash, or history of skin cancer or severe sunburn.

NEUROLOGICAL: Denies blackouts, dysarthria, dizziness, double vision, fainting, headaches, loss of balance,
coordination or sensation, motor weakness, paralysls, tingling, prickling, numbness or tremors.

10
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%% INBOUND NOTIFICATION : FAX RECEIVED SUCCESSFULLY *¥

TIME RECEIVED REMOTE CSID DURATION S5  STATUS
June 11, 2020 at 2:15:27 PM . (775) 887-5040 102 ~ Received
Date 6/10/20 Nevada Occupational Health & Injury Care Center Page 3

3488 Gonl Road
Suite 141

Request for Authorization

Request To: Gallagher Bassett (NV Claims) Requested By: Betz, Jay E. MD
P.0O. Box 400970 3488 Goni Rd.
Las Vegas, NV 89140 Suite 141

Carson City, NV 89706

Telephone: (702) 783-4500 Fax: (702)789-4454 Telephone:  (775)887-5030 3% (775) 887-5040

E-Mail:

. E-Mail:

Supporting Notes

30

PSYCHIATRIC: Denies anxiety, depression, difficulty remembering things or thinking, hallucinations, insomnia,
irritability, panic, suicidal thought or history of psych hospitalizations or suicide attempts.

ENDOCRINE SYSTEM: Denles cold or heat intolerance, fatigue, neck swelling, polydipsia or polyurla,
HEMATOLOGIC / LYMPHATIC: Denies easy bleeding or brulsing, history of anemia, or swollen lymph nodes,.

ALLERGIC / IMMUNOLOGIC: Denies rhinitis, hay fever, itchy eyes, urticaria, angioedema, or sensitivity to
foods or drugs.

GENITOURINARY: Denies blood in urine, difficuities urinating, frequency of urination, incontinence, or history
of kidney stones. No discharge from penis, testicular pain, lumps In testicles or scrotum, or problems with

erection or ejaculation.

GASTROINTESTINAL: Denies abdominal pain, blood in stools or black stools, change in bowel frequency or
stool size, constipation, diarrhea, difficulty swallowing, food intolerance, heartburn, nausea, vomiting or need
for antacids.

RESPIRATORY: Denies coughing, coughing up blood or phlegm, night sweats, shortness of breath, wheezing
or history of asthma, pneumonia or tuberculosis.

CARDIOVASCULAR: Denies chest pain or pressure, edema, excessive sweating, heart racing, palpitations,
shortness of breath or history of heart murmur, hypertension, rheumatic fever or valve disease.

EARS, NOSE, MOUTH & THROAT: Denies bleeding gums, earaches, ear discharge, hay fever or seasonal
allergles, hearing loss, hoarseness, nasal discharge or nosebleeds, sinus problems, sore throats, tinnitus or

vertigo.

EYES: Denles blurred vision, cataracts, dimness, excessive tearing, flashing lights, itching, pain, redness or
history of cataracts or glaucoma.

CONSTITUTIONAL: Denies change in appetite, fatigue, fever, weakness, welght gain or weight loss.

000040
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K& INBOUND NOTIFICATION : FAX RECEIVED SUCCESSFULLY ¥*

TIME RECEIVED REMOTE CSID DURATION 3ES  STATUS
June 11, 2020 at 2:15:27 PM (775) 887-5040 102 Received
Date 6/10/20 Nevada Occupational Health & injury Care Center Page 4
3488 Goni Road
Suite 141

Request for Authorization

Request To: Gallagher Bassett (NV Claims) Requested By: Betz, Jay E. MD
P.O. Box 400970 3488 Goni Rd.

Las Vegas, NV 89140 Suite 141

Carson City, NV 89706

Telephone: (702) 789-4500 Fax: (702) 789-4454 Telephone:  (775)887-5030  F2X: (775) ag7.5040
E-Mail: E-Mail:
Supporting Notes

Objective: Examination/Procedures

Temperature: 97.92F. Blood Pressure: 158/95. Pulse: 69. Respiration: 16. (Entered by Betz, Jay E. MD

6/10/2020 at 12:43PM ).

The patient is well-nourished well-developed. He is in no distress. He has a posterior splint on the left foot

ankle and using crutches.

The splint was left In place. Neurovascular status of the toes is intact.

Review ER x-ray Images show reduced fracture dislocation of the ankle involving the lateral and posterior .

malleoli.

Imaging/Test Results

X-ray report Left Ankle 6-8-20: Anatomic alignment at the tibiotalar joint after reduction of the talar
dislocation. Osseous fractured fragment posterior to the talus remains. Improved alignment of a

comminuted angulated distal fibular fracture. Posterior apex angulation persists.

Assessment: Dlagnosis
Fracture/Dislocation left ankie
Work Status

Wear splint. Non welght bearing. Use crutches to ambulate.
ST

31
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¥% INBOUND NOTIFICATION : FAX RECEIVED SUCCESSFULLY ¥

TIME RECEIVED REMOTE CSID DURATTION ES  STATUS
June 11, 2020 at 2:15:27 PM (775) 887-5040 102 ‘ Received
Date 6/10/20 . Nevada Occupational Health & Injury Care Center ’ Page 5

3488 Goni Road
Sulte 141

Request for Authorization

Request To: Gallagher Bassett (NV Claims) Requested By: Betz, Jay E. MD

P.O. Box 400970 3488 Goni Rd.

Las Vegas, NV 89140 Suite 141

Carson City, NV 89706
Telephone: (702) 789-4500 Fax: (702) 789-4454 Telephone:  (775)887-5030 X (775) 887-5040
E-Mail: E-Mail:
Supporting Notes
Plan: Orders

32

| recommend referrai to a qualified orthopedist. Dr. Cummings Is requested. (Betz, Jay E. MD, 6/10/20 at
1:10PM).

Discussion & Plan

The patient will require open reduction and internal fixation of the left ankle. We have set up an
appointment for him to see Dr. Cummings, orthopedist, later this week who will assume the patient's care.
Pending that he should use the crutches, avold weight-bearing and elevate the foot when possible. He feels
he can manage his pain with OTC analgesics and occasional Percocet from the ER.

A total of 40 minutes was spent in the evaluation and treatment of the patient today
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% INBOUND NOTIFICATION : FAX RECEIVED SUCCESSFULLY *¥

TIME RECEIVED REMOTE CSID DURATION 'ES  STATUS

June 11, 2020 at 2:15:27 PM (775) 887-5040 102 Received
Date 6/10/20 Nevada Occupational Health & Injury Care Center Page
' 3488 Gonl Road
Suite 141

Request for Authorization

Request To: Gallagher Bassett (NV Claims) Requested By: Betz, Jay E. MD
P.O. Box 400970 3488 Goni Rd.
Las Vegas, NV 89140 Suite 141
Carson City, NV 89706
Telephone: (702) 7894500  Fax: (702) 789-4454 Telephone:  (775)887-5030 '8 (775) 887.5040
E-Mail: E-Mail:
Authorization Request

Purpose:  Orthopedist Referral
Comments: | recommend referral to a qualified orthopedist. Dr. Cummings Is requested

Pationt Information

Patlent: Stephen Yasmer Employer: Carson Tahoe Health-injury Only

2257 Carson River ' 1600 Medical Pkwy

Carson City, NV 89701 Carson City, NV 89703
Telephone: (7751721-3843 Telephone: (775) 445-8176 Fax: (775)888-3226
Identity: )} Birth Date: 10/18/69 Age: 50 Policy:
Gender: Male Marital:  Unknown

Visit Information

Visit Date:  6/10/20 Date of Injury or lliness:  6/08/20 Claim Number:

Description: Patlent presents for evaluation of the left foot/ankle.

ICD-9: 000 Left Ankle Dislocation with Fx

Supporting Notes

28
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Recv'd Date: 20200714 Bil11 DCN: 2020196G3001756

Date: 07/09/2020 Nevada Occupational Health & Injury Care Center Page: 1

Patient Charting Note
Stephen Yasmer , DOB: 10/18/1969

_Date _ Charting Summary __ Provider Clinician

64

Date:6/08/2020

i

e 0

Subjective:
Chief Complaint

Stephen is here referred by Dr. Betz wit regards to his left foot/ankle.

History of Present lliness

Referring Physician: Jay Betz MD

Dear Or. Betz,

Thank you for this consultation and evaluation.

Steven is a new patient, referred over by Dr, Betz. A 50-year-old male who presents after his left ankle injury.
He was coming down steps at the hospital with boxes and he twisted his ankie. He had a fracture dislocation

of the ankle. Had a fibula fracture with posterior displacement of the talus. There is no sign of a posterior
malleolar fracture. Seems to be all laterally. The mortise appears to be reduced as well as the syndesmosis,

However, there Is a risk of syndesmosis injury as well,

Past Medical History

ALLERGIES / ADVERSE REACTIONS: Vicoden

MEDICATIONS: Aleve and Oxycotone

PROBLEMS: Major or Chronic (linesses: No known lllnesses noted by patient.
OTHER PERSONAL HlSTdRY: teft Shoulder Rotary Cuff Repair.

Right Bicep tendon repair.

Hernia Repair.

FAMILY HISTORY: Family History: No negative family history noted by patient.
SOCIAL HISTORY: Patient currently uses alcohol. Patient Is currently a smoker.
WORK HISTORY: Patient currently works full time as a{n} manual laborer , a physically demanding position.
Review of Systems

SKIN: Denles abnormal hair growth, bleeding, change In color or size of moles, easy bruising, itching, hair loss,
vash, or history of skin cancer or severe sunburn.

NEUROLOGICAL: Denles blackouts, dysarthria, dizziness, double vision, fainting, headaches, loss of balance,
coordination or sensation, motor weakness, paralysis, tingling, prickling, numbness or tremors.

PSYCHIATRIC: Denies anxiety, depression, difficulty remembering things or thinking, hallucinations, insomnia,
irritability, panic, suicidal thought or history of psych hospitalizations or suicide attempts.

000044 19



Recv'd Date: 20200714 Bill DCN: 2020196GJ001756

Date: 07/09/2020 Nevada Qccupational Health & Injury Care Center Page: 2
Patient Charting Note '
Stephen Yasmer , DOB: 10/18/1969
—Date ___Charting Summary Provider Clinician

13 iy rres
ENDOCRINE SYSTEM: Denles cold or heat intolerance, fatigue, neck swelling, polydipsia or polyuria.
HEMATOLOGIC / LYMPHATIC: Denies easy bleeding or bruising, history of anemia, or swollen lymph nodes,.

ALLERGIC / IMMUNOLOGIC: Denies rhinitis, hay fever, itchy eyes, urticaria, angioedema, or sensitivity to
foods or drugs. _

GENITOURINARY: Denies blood in urine, difficulties urinating, frequency of urination, incontinence, or history
of kidney stones. No discharge from penis, testicular pain, lumps in testicles or scrotum, or problems with
erection or ejaculation.

GASTROINTESTINAL: Denies abdominal pain, blood in stools or black stools, change in bowel frequency or
stool size, constipation, diarrhea, difficuity swallowing, food intolerance, heartburn, nausea, vomiting or need
for antacids.

RESPIRATORY: Denies coughing, coughing up biood or phlegm, night sweats, shortness of breath, wheezing
or history of asthma, pneumonia or tuberculosis.

CARDIOVASCULAR: Denles chest pain or pressure, edema, excessive sweating, heart racing, palpitations,
shortness of breath or history of heart murmur, hypertension, rheumatic fever or valve disease.

EARS, NOSE, MOUTH & THROAT: Denies bleeding gums, earaches, ear discharge, hay fever or seasonal
allergies, hearing loss, hoarseness, nasal discharge or nosebleeds, sinus problems, sore throats, tinnitus or
vertigo. :

EYES: Denies blurred vision, cataracts, dimness, excessive tearing, flashing lights, itching, pain, redness or
history of cataracts or glaucoma.

CONSTITUTIONAL: Denies change in appetite, fatigue, fever, weakness, weight gain or weight loss,

thegj!ve:
Examination/Procedures

Temperature: 97.8%F. (Entered by Betz, Jay E. MD 6/12/2020 at 11:22AM ),

On exam today the swelling s still present. He can flex and extend in toes. There is good cap refill. Palpable
dorsalls pedis pulse. Sensation Is intact. He still has swelling of the ankle.

imaging/Test Resuits

X-ray report Left Ankle 6-8-20: Anatomic alignment at the tiblotalar joint after reduction of the talar
dislocation. Osseous fractured fragment posterior to the talus remains. Improved alignment of a comminuted
angulated distal fibular fracture. Posterior apex angulation persists. '

Assessment:
Diagnosis
65
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Recv'd Date: 20200714 Bill DCN: 2020196GJ001756

[
Date: 07/09/2020 Nevada Occupational Health & Injury Care Center Page: 3
Patient Charting Note
Stephen Yasmer , DOB: 10/18/1969
—Date ____Charting Summary Provider Clinician
S

Fracture/Dislocation left ankle

Work Status

Wear splint. Non weight bearing. Use crutches to ambulate. Keep leg elevated.

Plan:

Orders

1 recommend a STAT left énkle melleolus and syndismosis open reduction internal ﬁxation;
Discussion & Plan

We wiil plan for left ankle open reduction internal fixation of the lateral malleolus, with possible syndesmaosis
open reduction internal fixation as well.

He understands the risks, the benefits and alternatives to the procedure including, but not limited to,
Infection, bleeding, nerve and blood vessel damage, heart attack, stroke, death, persistent pain, need for

surgery.
Sincerely,

Jeffrey Cummings, MD

Board Certified Orthopedic Surgeon
Board Certified Sports Medicine

Dictated using voice recognition by the provider.

*#* A a result of using volce recognition, there is naturally more typographical and grarmnmatical errors that
can occur and need to be taken into conslderation when reviewing these medical records.

66
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#% TINBOUND NOTIFICATION

REMOTE CSID

TIME RECEIVED
(775) 887-5040

June 12, 2020 at 1:17:29 PM

DURATION . 3ES
43

: FAX RECEIVED SUCCESSFULLY ¥

STATUS
Received

Date 6/12/20
3488 Gonl Road
Suite 141

Nevada Occupational Health & Injury Care Center

Page 1

Request for Authorization

Request To: Gallagher Bassett (NV Claims)
P.O. Box 400970

Requested By: Cummings, Jeffrey

3488 Goni Rd

Las Vegas, NV 89140 Carson City, NV 89706
Telephone: (702) 789-4500 Fax: (702) 789-4454 Telephone:  (775)887-5030 P2 (775) 887-5040
E-Mail: . E-Mail:
Authorization Request
Purpose:  STAT Surgery With Dr. Cummings

Comments: | recommend a STAT left ankie melleolus and syndismosis open reduction internal fixation.

CPT: 27829, 27814
ICD: $82.65XB, $93.439A

Surgery to be preformed on 06/17/20

Patient Information

Patient: Stephen Yasmer
2257 Carson River

Carson City, NV 89701

Telephone: [775)731.2943

Telephone: (775) 445-8176

Employer: Carson Tahoe Health-Injury Only

1600 Medical Pkwy

Carson City, NV 89703

Fax: (775)888-3226

Identity: Birth Date: 10/18/69 Age: 50 Policy:
Gender: Male Marital:  Unknown
Visit Information
Vislt Date:  6/12/20 Date of Injury or lliness:  6/08/20 Claim Number:
Description: Patient presents for evaluation of the left foot/ankle.
1CD-9: 000 Left Ankle Dislocation with Fx

36
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*# INBOUND NOTIFICATION : FAX RECEIVED SUCCESSFULLY #¥

TIME RECEIVED REMOTE CSID DURATION - : STATUS
July 2, 2020 at 11:39:35 AM 775-783-6191 327 Received

AHOE F RACTURE CLINIC {SUBJEC}

‘

CARSON TAHOE REGIONAL HEALTHCARE P.0. Box 2168, Carson Gily, NV 807022168
MR# 020163119 ACCT#: 2016400411

NAME: YASMER, STEPHEN o o "
Clinician: Curmi EVVAN
Clinician:. Cummings, Jeffrey R :

SURGEON: JEFFREY R CUMMINGS, MD
DATE: 06/15/2020

ANESTHESIA:
General.

ANESTHESIOLOGIST:
Spencer Mellum, DO

FIRST ASSISTANT: i
Stephanie Tonn, FPA-C

PREOPERATIVE DIAGNOSES: -

‘1, Left ankle lateral malleolus fracture.
2. Left ankle syndesmosis disruption.

POSTOPERATIVE DIAGNOSES:

1. Left ankle lateral malleolus fracture.
. 2. Left ankle syndesmosis disruption.
PROCEDURES : )
1. Left ankle open reduction, internal fixation of the lateral malleolus.
2. . Left ankle open reduction, internal fixation of the syndesmosis.’

INDICATION FOR OPERATION:

A SO—year—old male slipped going down the stairs at Carson Tahoe Hospital. Had
an injury, a fracture dislocation of the left ankle., He understood the risks,
the benefits, and alternatives to procedure. '

DESCRIPTION OF PROCEDURE: .
After obtaining proper consent, the patient was taken to the operating room,
administered general anesthesia. Was sterilely prepped and draped in the left
lower extremity. An Esmarch was used for exsanguination. The tourniquet was

. inflated to 250 mmHg. A longitudinal incision was made over the lateral aspect
of the ankle. Dissection was done down to the lateral malleolus. The fracture -
site was identified. The fracture site was cleaned of soft tissue and the soft
tissue was elevated off the bone. Using the Zimmer distal fibula plate and set,
a lag screw was placed from anterior to posterior, holding the fracture reduced.

Taking a 5-hole plate, it was secured to the distal fibula. Confirming position
and alignment, the screws were.filled both proximally and distally. The fracture

site was then stressed to assess the syndesmosis, and this is where the noted -
gapping of the mortise was. It was decided at this point to use a Biomet
TightRope. The TightRope was drilled through the whole level of the syndesmosis,
angled anteriorly, across the fibula and tibia. The button was passed through
the fibula and tibia tunnel and flipped over the medial cortex. The button was
cinched, holding the syndesmosis secure and reduced. C-arm was used to confirm
position, aliqnment, and reduction. The wounds were irrigated and closed with 3~
0 Vicryl, 3-0 nylon in a running stitch. Sterile dressing applied. The patient
was placed in a splint, taken to Recovery in stable condition. Needle and sponge
counts correct.

50 . ’
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*% INBOUND NOTLFICATION : FAX RECELVED SUCCESSFULLY *%

TIME RECEIVED REMOTE CSID DURATION 3 STATUS
July 2, 2020 at 11:39:35 AM 775-783-6191 327 Received

TAHOE FRACTURE CLINIC {bUBJEC}

51

CARSON TAHOE REGIONAL HEALTHCARE P.0. Box 2168, Carson City, NV 89702-2168
MR#: 020163119 ACCT#: 2016400411

'NAME: YASMER, STEPHEN

Clinician: Cummings, Jeffrey R

Jeffrey R Cummings, MD
JRC/MODL
DD: 06/15/2020 18:02:56

DT: 06/15/2020 19:39:26
396831/883146846
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%% TNBOUND NOTIFICATION : FAX RECEIVED SUCCESSFULLY *¥

TIME RECEIVED REMOTE CSID DURATION S S
July 2, 2020 at 11:39:35 AM 775-783-6191 327 . ngglleed

TAHOE FRACTURE CLINIG {>UBJEC}

ﬁﬁ C ON TAHOE gg::: éi?anv 89702-2168

[{Lgumai Mﬁ(ﬁ(ﬁdi Cﬁﬂt@l 775/882-1361

DIAGNOSTIC SERVICES REPORT
Check-dn # Orcer & Exam ' ,
3567443 H1868752 OPIOS08  SXRANKLE LT 2 VW 73600LT
oD .
TYPE OF EXAM:  SXRANKLE'LT 2 VW 73800LT DATE: 08/15/2020 st 18:00
INDIGATION:
FINAL

EXAM: 3 views of the left ankle

HISTORY: LEFT ANKLE LATERAL MELLEOLUS AND SYNDISMOSIS OPEMN REDUCTION INTERNAL
FIXATION

COMPARISON: None avsliebla,

FLUQROSCOPY TIME: 20 seconds }Z l U W :
FINDINGS: Intraoperstive fluoroscople guidance is abtained. Multipla i1, &
intraoperative flucroscoplc spot images show lateral plate scraw fixation of the ‘D M L 8)0 O
distal fibula in anatomic alignment, transfixing the previously seen oblique

fracture through the distal fibula. Additionatly, there is new syndasmotic

fixation hardware. No immediate hardware compatition is noted.

IMPRESSION:

1. Intraoperative fluoroscopy as above,

Electronically Signed by: Erik Maki 6/15/2020 7:26 PM
1
\a\‘/(A

""’“‘?BA

Elactronically Signed By: MAKI, ERIX

FINAL ' ‘ Page 1 of 1
Patient Name MRN Account #
YASMER, STEPHEN . 020163118 2018400411
oos Age Sex  Checkedn Loc/Room
10/18/1969 50 M 06/16/20 al18:00 3507443
Qrdering Physician Attending Physiclan
CUMMINGS, JEFFREY R
873 MICA DR SUITE 201
CARSON CITY, NV 89705
7757836190
pX:
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@

Gallagher Bassett Services, Inc.

June 23, 2020

Steven Yasmer
2257 Carson River Road
Carson City, NV 89701

Re:  Employer: Carson Tahoe
D/Injury: 6/8/20
Clam #: 000706-038452-WC-01

Dear Mr. Yasmer:

Gallagher Bassett Services, Inv. administers the workers’ compensation program for the above captioned
employer. Review of the file indicates that you accident was a result of you miscalculating the steps. There
was no work related accident. You are not required to take the stairs as there is an elevator for your use.

NRS 616C.150, 1. An injured employee is not entitled to receive compensation pursuant to the provisions of chapter’s
616A to 616D, inclusive, of NRS unless the employee or his dependents establish by a preponderance of the evidence
that the employee’s injury arose out of and in the course of employment,

NRS 616A.030 “Accident” means an unexpected or unforeseen event happening suddenly and v1olently, with or without
human fault, and producing at the time objective symptoms of an injury.

NRS 616A.265 1. “ Injury” or “Personal Injury” means a sudden and tangible happening of a traumatic nature, producing an
immediate or prompt result, which is established by medical evidence, including injuries to prosthetic devises. Any injury
sustained by an employee while engaging in an athletic or social event sponsored by his employer shall be deemed not to
have arisen out of or in the course of employment unless the employee received remuneration for participation in the event.

If you disagree with this decision,. you have a right to file an appeal by completing the attached Request for Hearing Form

and mailing it, along with a copy of this letter, to the address on the form. The completed Request for Hearing must be
received by the hearing division within seventy days of the date of this letter. If you do not appeal within seventy days, you

lose your right to appeal.

Sincerely,

Yvette D McCollum

Yvette D McCollum
Sr. Resolution Manager

Encl: Request for Hearing Form
cc: Employer / Medical provider / file

40 , 7
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¥¥ INBOUND NOTIFLCATION [ FAX RECELVED SUCCESSHULLY "™

775-783-6191

TIME RECEIVED ' REMOTE CSID DURATION  * S
July 2, 2020 at 11:39:35 AM 327 Rentis

Received

N \edical Clmf.c:-: ne.
i " Rafleving your pain. Rostering your FisictioH, Rmmfny Ve
Tahoe Fracture and Orthopedic Medical Clinic

973 Mica Drive Ste. 201 Carson City, NV 89705

Phone: 7757836190 Fax: 7757836191

July 2, 2020
Page 1
Office Visit

Stephen B Yasmer Home: (775) 883-4680 Office: (775) 885-6687
Male 50 Years Old DOB: 10/18/1869 Patient 1D: 211247

Ins: CDS Group Health *

06/30/2020 - Office Visit: Post Op: L Ankle (W/C)
Provider: JEFFREY CUMMINGS MD

Location of Care: Tahoe Fracture and Orthopedic Mica
Status: ON HOLD DOCUMENT. Contents are preliminary

Past Medical History - reviewed
The patient/family denies any pertinent past medical history.

He does not have paéemaker.
**Note: Patient has metal in his body.
He does not have a hearing aid.

Surgical History - reviewed
Hernia Surgery

Arthroscopic Shoulder Surgery (left)
R Distal Bicep Repair 8/1/18

Left Ankle ORIF 6/15/20

Medications and Allergies
Patient has drug allergles.
Vicodin

Patient denies food allergies.
Patient denies metal allergies.
Patient denies latex allergy.

ALLERGIES
VICODIN (Critical)

ORT Score: 0

Family History - reviewed
Arthritis
Heart Disease

000052
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*% INBOUND NOTIFICATION : FAX RECELVED SUCCESSFULLY ¥%

TIME RECEIVED REMOTE CSID DURATION ‘ STATUS
July 2, 2020 at 11:39:35 AM . 775-783-6191 327 . . Received

‘ TAHOE FRACTURE CLINIC {SUBJECT

Medical Clinic; I

B Rotieving your paln. Restoring your fisietioh, Raﬁtml'ny Yo s
Tahoe Fracture and Orthopedic Medical Clinic July 2, 2020

973 Mica Drive Ste. 201 Carson City, NV 89705 Page 2
Phone: 7757836190 Fax: 7757836191 Office Visit

Stephen B Yasmer Home: (775) 883-4680 Office: (775) 885-6687
Male 50 Years Old DOB: 10/18/1969 Patient ID: 211247 ins: CDS Group Health *

Social History

Patient is single, Former smoker, and lives with spouse/partner. Has 0 children. Drinks alcohol 8-14
times per week. Exercises. Education completed: post graduate. Occupation: Physical therapist.
Dominant hand: right. Patient is not claustrophobic.

Review of Systems
General: Complains of sweats .

Eyes: Patient denies eye irritation, double vision, vision loss - 1 eye, vision loss - both eyes, eye pain,
blurring, light sensitivity, discharge, halos.

ENT: Patient denies decreased hearing, difficuity swallowing.

Cardiovascular: Patient denies chest pain or discomfort, palpitations, difficulty breathing while lying
down, swelling of hands or feet, weight gain, racing/skipping heart beats, b!ackouts/famtlng, shortness of
breath with exertion. .

Respiratory: Patient denies shortness of breath, cough, chest discomfort, wheezing, coughing up
blood.

Gastrointestinal: Patient denies vomiting, loss of appetite, hemorrhoids, nausea.

Genitourinary: Patient denies urinary urgency, urinary frequency.

Musculoskeletal: Patient denies joint swelling, joint pain, muscle cramps, stifiness, back pain,
presence of joint fluid, gout, arthritis, muscle weakness, muscle aches, loss of strength.

Skin: Complains of . - Excess sweating.

Neurologic: Patient denies headaches, poor balance, disturbances in coordination, brief paralysis,
numbness, falling down, weakness, tingling, visual disturbances, fainting, seizures, memory loss,
migraines, tremors, dizziness.

Psychiatric: Patient denies anxiety, depression.

Endocrine: Patient denies heat intolerance, cold intolerance, weight change, excessive thirst, excessive
urination. .
Heme/Lymphatic: Patient denies fevers, abnormal bruising.

Allergic/immunologic: Patient denies seasonal allergies, persistent infections.

Vital Signs:
Ht (in.): 70 Wt (ibs.): 186

Tobacco Use:
Current every day smoker

Body:
BMI: 23.76 (Normal)
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7% INBOUND NOTIFICATION : FAX RECEIVED SUCCESSFULLY **

TIME RECEIVED ’ REMOTE CSID DURATION 3 STATUS
July 2, 2020 at 11:39:35 AM 775-783-6191 327 Received

TAHOE FRACTURE CLINIC ioUBJEC}

47

Medical Clinic; Iné

Refioving your pain, Restoring your Fitictioth, ﬂmmrfng Y

ahoe Fracture and Orthopedic Medical Clinic ' July 2, 2020
973 Mica Drive Ste. 201 Carson City, NV 89705 Page 3
Phone: 7757836190 .Fax: 7757836191 : Office Visit

Stephen B Yasmer Home: (775) 883-4680 Office: (775) 885-6687
Male 50 Years Old DOB: 10/18/1969 Patient 1D: 211247 Ins: CDS Group Health *

GENERAL EXAM
General Appearance: Stephen B Yasmer is a 50 years old male.

NoWork Status:

Patient's job description was reviewed.

Restrictions are: Temporary

Is this employee's condition permanent and stationary? No

Medications may be taken while working.
This injury is occupational.

Diagnosis: Left ankle fracture

Employee may return to Light Duty status.

No Litting, No Carrying
Comments: Sedentary job required.

Follow Up

Employee should be re-evaluated for work status by a physician in 4 weeks,

DME Dispensement
Stephen B Yasmer was prescribed a prefabricated L4360B-GENESIS WALKER TALL for Displaced

fracture of lateral malleolus of left fibula initial encounter for closed fracture (ICD-824.2) (ICD10-
$82.62xA) that required a custom fit by an individual with expertise and specialized training. The
prefabricated orthosis was modified in the following manner in order to provide an individualized fit to the
patient at time of delivery:

- Identification of appropriate positioning and alignment of anatomical landmarks
Ptis WC

Verbal and written instructions for the use and application of this item were given. Patient was instructed

000054
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*¥ TINBOUND NOTIFICATION : FAX RECEIVED SUCCESSFULLY *¥

TIME RECEIVED REMOTE CSID DURATION ~ ’ STATUS
July 2, 2020 at 11:39:35 AM 775-783-6191 327 ) Received

TAHOE FRACTURE CLINIC {5UBJECT

48

Medical Clinic, AG

’ A Ratieving your paii. Restoring mhnmmﬂm"ﬂhgya .
Tahoe Fracture and Orthopedic Medical Clinic July 2, 2020

973 Mica Drive Ste. 201 Carson City, NV 89705 . Page 4
Phone: 7757836190 Fax: 7757836191 Office Visit

Stephen B Yasmer Home: (775) 883-4680 Office: (775) 885-6687
Male 50 Years Old DOB: 10/18/1969 Patient ID: 211247 Ins; CDS Group Health *

that should the brace result in increased pain, decreased sensation, increased swelling, or an overall
worsening of their medical condition, to please contact our office immediately.
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¥ INBOUND NOTIFICATION : FAX RECEIVED SUCCESSFULLY ¥*

TIME RECEIVED REMOTE CSID DURATION 3 STATUS
July 2, 2020 at 11:39:35 AM 775-783-6191 327 Received

TAHOE FRACTURE CLINIC {ouBJEC}

43

| Medical Cliic; Ine.
i Rofieving your pain, Restoring your finiiiot, ﬁmn!ny Yol
Tahoe Fracture and Orthopedic Medical Clinic July 2, 2020

973 Mica Drive Ste. 201 Carson City, NV 89705 Page 1
Phone: 7757836190 Fax: 7757836191 Physician Orders

Stephen B Yasmer Home: (775) 883-4680 Office: (775) 885-6687
Male 50 Years Old DOB: 10/18/1969 Patient ID: 211247 ins: CDS Group Health *

06/30/2020 - Physician Orders: DME Order

Provider: JEFFREY CUMMINGS MD

Location of Care: Tahoe Fracture and Orthopedic Mica
Status: ON HOLD DOCUMENT. Contents are preliminary

DME Order '
Patient Name: Stephen B Yasmer Account: 211247
Physiclan: JEFFREY CUMMINGS MD Request Date: 06/30/2020 11:11 AM

**Patient is in clinic
Other Info: Workers Comp

Name and Type of Brace Side HCPC Code
Genesis mid calf walker Left 14360

Diagnosis:
$82.62xA. Displaced Fracture of lateral malleolus of left fibula, initial encounter of closed fracture.

PRE-CERTIFICATION/PRE-DETERMINATION

PATIENT ESTIMATE

Add-Ons: wic

Completed by leimore on June 30, 2020 12:43 PM

PATIENT NOTIFICATION
BRACE ORDERED

BRACE FIT

000056 A



*%_ INBOUND NOTIFICATION : FAX RECEIVED SUCCESSFULLY *¥

TIME RECEIVED : REMOTE CSID DURATION s

July 2, 2020 at 11:39:35 AM 775-783-6191 327 | Recaived
TAHOE FRACTURE CLINIC {5UBJECT

Medical Clinic; Tni

Roffeving your pain, Restoring your RifEtiot Rmnﬂny o ks i

Tahoe Fracture and Orthopedic Medical Clinic

July 2, 2020
873 Mica Drive Ste. 201 Carson City, NV 89705 Page 2
Phone: 7757836190 'Fax: 7757836191 Physician Orders
Stephen B Yasmer Home: (775) 883-4680 Office: (775) 885-6687
Male 50 Years Old DOB: 10/18/1969 Patient ID: 211247 Ins: CDS Group Health *
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*% INBOUND NOTIFICATION : FAX RECEIVED SUCCESSFULLY **

TIME RECEIVED REMOTE CSID DURATION o 'S STATUS
July 2, 2020 at 11:39:35 AM 775-783-6191 327 Received

TAHOE FRACTURE CLINIC ioUBJEC]

Authorization Request

Victoria Stroud Date: 07/02/2020
P: (775) 392-4482

F: (775) 783-6906

workcomp@tahoefracture.com

To: : Attn: GALLAGHER BASSETT NV

Phone: 8003700594 Fax: 775-783-6906

Patient Name:  Stephen B Yasmer poB:  10/18/1969

Claim Number:  000706MV6549399 DO 06/08/2020

Body Part(s):

Employer: Carson Tahoe Regional Healthcare

Requesting Physician: CUMMINGS MD, JEFFREY R NPl #: 1740271238

Diagnosis: Displaced fracture of laterel malleolus of left fibula - initial encounter for closed fracture (ICD-824.2) (ICD10-S82.62xA)
ICD-9 Code: Displaced fracture of iateral malleolus of left fibula - initial encounter for closed fracture (ICD-824 2) (ICD10-582.62xA)
Requested Services/Testing: Genesis Mid Calf Walker- Left

CPT Code: L4360
Facility:  Tahoe Fracture and Orthopedics Medical Clinic Tax ID:

[:]Approved [::I Denied

Signature:

**please return this fax with your signature and tracking number when approved**

This facsimile transmission {and/or the documents accompamying it} may contaln confidential information belonging
to the sender, which is priviliged. The information is intended only for the use of individual or entity named above. If
you are not the Intended recipient, you are hereby notified that any disclosure, copying, distribution, or the take of
any action in reliance of the contents of this information Is strictly prohibited. If you have received this transmission in
error, please immediately notify us by telephone to arrange for the return of this document.

42 \
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REQUEST FOR HEARING - CONTESTED CLAIM

(Pursuant to NAC 616C.274)
REPLY TO: Department of administration OR Department of Administ .
Hearings Division Hearings Dwmox?ﬁo rﬁ}ﬂ% g{;&gﬁgﬁr W E
1050 E, William Street, Ste. 400 v 2200 8. Rancho Drlve, % NG Dv\jlglor{‘o
Carson City, NV 89701 ‘ Las Vegas, NV 89102 -
(775) 687-5966 (702) 486-2525

020 JUt -b Ao 20

EMPLOYEE INI"ORMATION . Employer Informatmn

Employee s Nar;la S:/;, zé ; , %zi Z(E
Clty% 2  State NV Zip: F7 0] |

Employec sTelephone Number: 917§‘ ...77{ ,.Zf’({_? ' i Telenh
Numb:
.} CaimNo. Dgepof .. Dels m%,gw%‘i%’i S BIRS IR ?Wﬁ’»a@m

’ T !
Ogop‘ylglszmxﬁ%?o‘ \TION TmRD~PARTY ADMINIS'I'RATOR (’ICPA) INFORMATION
Insurer’s Name: «Selfinsuredn«InsuranceCompany» TPA’s Name Gallagher Bassett Services, Inc.
Address: ! : Address: P.O. Box 70030
City: State: Zip: City: Las Vegas State: NV Zip: 89170
Insurer's Telephone Number: TPA’s Telephone Number: 702-789-4500 .

Do Not Complete or Mail This Form Unless You Disagree With the Insurer's Determination.

YOU MUST INCLUDE A COPY OF THE DETERMINATION LETTER OR A HEARING WILL NOT BE
SCHEDULED PURSUANT TO NRS 616C.315.

Briefly explain the basis for this appeal:

(7 ! , :7’ V. ,ti /i 4 7> - 2kl V. j/ LLLTY ’/—/l, SL2 4 Z

g . -/ w 4 / . -

’ 7 _;/, Y2 & 47 A& 7Y /1 L. L2010 S "/1 o Portie. A 4 A7 ,,/ %
This request for hearmg is filed by, or on &(thelInjured Employee
behalf of: : g The Employer '
and is dated ZO - ayot ‘ﬂiflg& | 2020

Injured Employes's/Employer's Rep. (Advisor)

O 2

AN
"‘@\
> ‘ 000059 ?ag
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" STATE OF NEVADA
DEPARTMENT OF ADMINISTRATION
HEARINGS DIVISION

In the matter of the Contested Hearing Number: 2100033-SD
Industrial Insurance Claim of: Claimr Number:  000706-038452-WC-01
STEVEN YASMER CARSON TAHOE HEALTH SYSTEM
2257 CARSON RIVER ROAD - 1600 MEDICAL PARKWAY
CARSON CITY, NV. 89701 : CARSON €CITY, NV 89703
: - /

' BEFORE THE HEARING OFFICER °

The Claimant's request for Hearing was filed on July 6, 2020 and a Hearing
was scheduled for July 30, 2020. The Hearing was held on July 30, 2020, in
accordance with Chapters 616 and 617 of the Nevada Revised Statutes.

The Claimant was present by telephone conference call. The Employer/Insurer
was represented by John Lavery, Esquire, by telephone conference call.

ISSUE

The Claimanf appealed the Insurer's determination dated June 23, 2020. The
issue before the Hearing Officer is claim denial.

DECISION AND ORDER

The determinationi of the Insurer is hereby AFFIRMED.

NRS, 616A.030 defines “accident” as “an unexpected or unforeseen event
happening suddenly and violently, with or Wlthout human fault, and producing
at the time ob_]ectwe symptoms of an injury”. NRS 616A.265 defines an
"injury” as “a’sudden and tangible happenlng of a traurmatic nature producing
an immediate or prompt result which is established by medical evidence,
including injuries to prosthetic devices”. NRS 616C.150(1) provides the
injured employee has the burden of proof to show, by a preponderance of the
evidence, the injury arose out of and in the course of employment. - An injury
on the job location is not sufficient to hold that the injury arose out of and in -
the course and scope of employment. See Rio Suite Hotel & Casino v. Gorsky,
113 Nev. 600, 939 P.2d 1043 (1997). In the instant matter, the Claimant has
not met his burden. As such, the Hearing Officer finds the insurer’s
~ determination is proper and hereby AFFIRMED.

- %\
000060



In the Matter of the Contested

Industrial Insurance Claim of STEVEN YASMER
Hearing Number: 2100033-SD
Page 2 :

APPEAL RIGHTS

Pursuant to NRS 616C.345(1), should any party desire to appeal this final
Decision and Order of the Hearing Officer, a request for appeal must be filed
with the Appeals Officer within thirty (30) days of the date of the decision by
the Hearing Officer. '

IT IS SO ORDERED this 6th day of August, 2020.

000061
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CERTIFICATE OF MAILING

The undersigned, an employee of the State of Nevada, Department of
Administration, Hearings Division, does hereby certify that on the date shown
below, a true and correct copy of the foregoing DECISION AND ORDER was
deposited into the State of Nevada Interdepartmental mail system, OR with
the State of Nevada mail system for mailing via United States Postal Service,
OR placed in the appropriate addressee runner file at the Department of
Administration, Hearings Division, 1050 E. W1111ams Street, Suite 400, Carson
City, Nevada, to the following:

STEVEN YASMER
2257 CARSON RIVER ROAD
CARSON CITY, NV 89701

CARSON TAHOE HEALTH SYSTEM
1600 MEDICAL PARKWAY
CARSON CITY, NV 89703

GALLAGHER BASSETT SERVICES INC
PO BOX 2934
CLINTON, 1A 52733-2934

JOHN P LAVERY ESQ -

LEWIS BRISBOIS BISGAARD & SMITH LLP.
2300 W SAHARA AVE STE 300 BOX 28

- LAS VEGAS NV 89102-4375

Dated this 6th day of August 2020.

' W\\b A

Karen Dyer
Employéee of the State of Nevada

000062
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REQUEST FOR HEARING BEFORE THE APPEALS OFFICER

NEVADA DEPARTMENT OF ADMINISTRATION
HEARINGS DIVISION

In the matter of the Contested Hearing Number: 2100033-SD

Industrial Insurance Claim of: Claim Number: 000706-038452-
_5’7# wC-01

S YASMER

2257 CARSON RIVER ROAD CARSON TAHOE HEALTH SYSTEM

CARSON CITY, NV 89701 1600 MEDICAL PARKWAY

CARSON CITY, NV 89703
/

1 WISH TO APPEAL THE HEARING OFFICER DECISION DATED: AUGUST 6, 2020

(Please attach a copy of the Hearing Officer’s Decision)

PERSON REQUESTING APPEAL: (circle onel. ELAlMAN iZEMPLOYERlINSURER

REASON FOR APPEAL: V) 24X 2 1he

pource of ,,,WW.,, e

O SSE ¢ 1o L f3- m_a A he V///J? -
if you are represented-by an attorney or other agent, please print the name d address below.

§%£ /éozft %y 1)

Name of Attorney or Representative ’ - Person reauestmg this hearmg (please print)
Address Person requesting this hearing {signature)
City, State, Zip Code R ; / /
IS 92(-3792 F/2¢ /0
.. Telephone Number Telephone Number Date '
WILL AN INTERPRETER BE REQUIRED? YES[ 1 - NO_Z@

If so, what language:

NOTICE

If the Hearing Officer Decision is appealed, CLAIMANTS are entitled to free legal representation by
the Nevada Attorney for Injured Workerc (MAIW). i you want NAIW to represent you, please sign
below: o

T o I 2] - P T

Claim:?sélgnature Claimant's Telephone Number

If yod are appealing the Hearing Officer’s decision, file this form no later than thirty (30) days after
that decision at:

NEVADA DEPARTMENT OF ADMINISTRATION '

APPEALS OFFICE Fi / LE D

1050 E. WILLIAMS STREET SUITE 450 Alg N
XN 7N CARSONCITY, NV 89701 3 1 2020
/{) W (775) 687-8420 | DEPE oF

.
9‘\ 0 é\ O | 000063 ZV‘



Suite 208
{775) 684-7555
Suite 230
(702) 486-2830

NEVADA ATTORNEY FOR INJURED WORKERS
1000 East William Street,
Carson City, NV 89701
2200 South Rancho Drive,
NV 88102

Las Vegas,

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

NEVADA DEPARTMENT OF ADMINISTRATION FE&,&
BEFORE THE APPEALS OFFICER
DEHD?'ﬁME}&D
oy OMINY
APFEALS OF?I?E{T’O
In the Matter of the Claim No.:000706~038452-WC-01

Industrial Insurance Claim
Hearing No.: 2100033-SD
of
Appeal No.: 2100639-SYM

STEPHEN YASMER

Stephen Yasmer was carrying a box of brochures and descended
a staircase at Carson Tahoe Hospital on June 8, 2020, while in the
course and scope of his employment with Carson Tahoe Health
Systems. Mr. Yasmer’s vision was impeded by the box and he mis-
stepped caﬁsing him to fall and fracture his ankle. A c¢laim for
benefits was filed and denied by Gallagher Bassett Serﬁices, the
third party administrator for the employer on June 23, 2020. The
denial was appealed and the determination was affirmed by the
Hearing Officer on August 6, 2020. Appeal was taken and forms the
basis for the current matter.

DECISION AND ORDER

This appeal concerns a dispute over claim acceptance. The
Appeals Officer finds that Stephen Yasmer has met the requirements
under Nevada’s workers’  compensation scheme for claim
compensability as he has proven, by a preponderance of the

evidence, that his injury arose out of and in the course of his

-employment.

The above-entitled appeal was heard by the Appeals Officer

25
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Suite 208
(775) 684-7555

Suite 230
(702) 486-2830

NEVADA ATTORNEY FOR INJURED WORKERS

1000 East William Street,
Carson City, NV 89701
2200 South Rancho Drive,

Las Vegas, NV 89102

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

under Appeal Number 2100639-SYM. Claimant, Stephen Yasmer, was
present by telephone and represented by Todd Eikelberger, Esqg.,
Deputy, Nevada Attorney for Injured Workers, who was also present
by telephone. Gallagher Bassett Services, the third-party
administrator for the employer, Carson Tahoe Health Systems, was
represented by John Lavery, Esq., of Lewis Brisbois Bisgaard &
Smith, LLP, who appeared by telephone.

The following were submitted, marked, and admitted into
evidence:

. Exhibit 1 consisting of 45 pages; and

. Exhibit 2 consisting of 34 pages.
Testimony was provided at hearing by:

. Stephen Yasmer by telephone.

Pursuant to Nevada’s Administrative Procedures Act, Chapter
233B of the Nevada Revised Statutes; Nevada’s Industrial Insurance
Act, Chapters 616A through 617, inclusive, of the Nevada Revised
Statutes; and related regulations, and, after careful consideration
of the totality of all evidence submitted and testimony provided,
the Appeals Officer finds and decides as follows:

I.
FINDINGS OF FACT!

Stephen Yasmer, manager of rehabilitation services at Carson
Tahoe Health Systems (herein “CTHS”), was injured while descending
stairs at Carson Tahoe Hospital (herein, “CTH”), where he

maintained an office, with a large box in his hands on June 8,

! Any finding of fact more appropriately considered to be a conclusion of
law, and vice versa, shall be so deemed.

-2~
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Suite 208
(775) 684-7555

Suite 230
(702) 486-2830

NV 89701

1000 East William Street,

Carson City,
2200 South Rancho Drive,

NEVADA ATTORNEY FOR INJURED WORKERS
Las Vegas, NV 89102

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

2020.7 He testified at hearing that he left the main therapy office
on the third floor and began descending the staircase carrying a
box of brochures for work.’ Although carrying the box did not
impair his physical ability to walk, it did impede his wvisual
field.' He mis-stepped because he thought he had reached the
landing and fell two steps fracturing his left ankle.?

Following the incident, he taken to the emergency room in
CTH where it was noted that:

he was carrying a box [sic] supplies down to the basement

when he thought he was on the bottom stair and could not

see that there is ([sic] still to [sic] more stairs

beneath MCV stepped forward thinking he was stepping onto

the landing and missed the bottom to [sic] stairs falling

hard on to his left ankle causing some notable

deformity.®
The diagnosis was an acute left ankle dislocation, fibular
fracture, and posterior malleolus fracture.’” A C4 form was filled
out on June 8, 2020, and the physician checked the box indicating
that he could connect the left ankle injury as job incurred.®

Yasmer was seen at Nevada Occupational Health on June 10,
2020, and told he would reguire an open reduction and internal

fixation of the 1left ankle so he was referred to Dr. Jeffrey

Cummings.? Dr. Cummings at Tahoe Fracture saw him on June 12, 2020,

2 pxhibit 1, 1 and testimony of Stephen Yasmer at hearing.

3 Testimony of Stephen Yasmer at hearing.

b E

5 Exhibit 1, 8.
7 1d. at 10.
8 Id. at 1.

° Id. at 16-17.

31
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684-7555
486-2830

(775)
Suite 230
(702)

NEVADA ATTORNEY FOR LINJURED WORKERS
1000 East William Street, Suite 208
NV 89102

2200 South Rancho Drive,

Carson City, NV 885701

Las Vegas,

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

and indicated he required a “left ankle lateral melleolus and
syndismosis open reduction internal fixation.”!® The procedure was
performed on June 15, 2020, at CTH.?*

Yasmer filed a claim for workers’ compensation benefits which
was denied by Gallagher Bassett Services, the third-party
administrator (herein, “TPA”) for CTHS, on June 23, 2020.'? This
determination was appealed and, on August 6, 2020, the hearing
officer affirmed claim denial.!® That decision and order was
appealed and forms the basis for the current matter.

Dr. Cummings saw Yaemer again on September 2, 2020, for a
drainage of his wound and for hardware removal.'' Yasmer returned
on September 15, 2020, and it was found that the wound was healing
well, with no drainage, so the sutures were removed.

Yasmer’s testimony at hearing regarding his work and mechanism

of injury are found to be consistent, reliable, and credible. The

'medical reporting clearly shows Yasmer suffered a left ankle

fracture that required a reduction and then a draining of the wound

with hardware removal. Based on the foregoing, the Appeals Officer
finds that a preponderance of all evideﬁce submitted supports
Yasmer’s position that his claim should be accepted. The weight of
the evidence, the credible medical reporting, and the reliable

testimony of Yasmer establish that he suffered injury to his left

1 14, at 18.
14, at 25.
12 14, at 4.

13 1d. at 5-6.
¥ 1d. at 39.

3%
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ankle in the form of a fracture as he was walking down stairs
carrying a box of work brochures. Thus, his left ankle fracture is
found to be industrially related and compensable.
| ITI.
CONCLUSIONS. OF LAW

To qualify for benefits for an industrial injury, an employee
has the burden to demonstrate, by a preponderance of the evidence,
that an injury by accident arose out of and in the course of his
employment . The Nevada Supreme Court has defined a “preponderance

of evidence” as a standard of proof that “should lead the trier of

fact ‘to find that the existence of the contested fact is more

probable than its nonexistence.’”!®

Further, in evaluating the
evidence of a work injury, the fact finder must consider the
totality of the circumstances.!’

In establishing a claim for benefits, an injury by accident
must be shown. Under Nevada law, an accident is an “unexpected or
unforeseen evenf happening suddenly and violently, with or without
human fault, and producing at the time objective symptoms of an
injury.”*® While “a sudden and tangible happening of a traumatic
nature, producing an immediate or prompt result which is

established by medical evidence” constitutes an injury.?!?

Applying those statutory definitions, it was unforseen that

1* NRS 616C.150(1); NRS 616A.030; NRS 616A.265(1).

1 Brown v. State, 107 Nev. 164, 166, 807 P.2d 1379, 1381, (1991).

17 Rio Suite Hotel & Casino v. Gorsky, 113 Nev. 600, 604, 939 P.2d 1043,
1046 (1997).

8 NRS 616A.030.

1 NRS 616A.265(1).

GA
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Yasmer would miss a step and fall so the first prong of accident is
met. Since it caused him to suffer an ankle fracture, it was
capable of producing a harmful result and so happened suddenly and
violently. Therefore, Yasmer suffered an accident. Further, there
was an injury as a result of that accident since he adduced medical
evidence showing a sudden and tangible happening - an ankle
fracturing. It was traumatic in nature because it was capable of
preducing a harmful result in Yasmer’s left ankle which was later
diagnosed as a fracture.

Based on the foregoing, Yasmer has proven he suffered an
injury by accident. Further, he has alsc shown a connection of that
injury by accident to his work.

Generally, an injury arises out of employment if there is “‘a
causal connection between the injury and the employee’s work,’ in
which ‘the origin of the injury 1is related to some risk involved
within the scope of employment.’”?® To find causation a physician
must establish to a “reasonable degree of medical probability that
the condition in question was caused by the industrial injury or
sufficient facts must be shown so that the trier of fact can make
a reasonable conclusion that the condition was caused by the
industrial injury.”?*

There are three categories of risks: employment, personal, and

neutral.?? Employment risks are compensable, personal risks are not '

20 Mitchell v. Clark Cntv. Sch, Dist., 121 Nev. 179, 182, 111 P.3d 1104,
1106 (2005) (quoting Gorsky, 113 Nev. at 604, 939 P.2d at 1046).

21 Horne v. State Indus. Ins. Sys., 113 Nev. 532, 537-8, 936 P.2d 839, 842
(1997) .

22 Rjo All Suite Hotel & Casino v. Phillips, 126 Nev. 346, 351, 240 P.3d
2, 5 (2010).

-6-
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compensable, and neutral risks are compensable if they satisfy the
increased-risk test.?® ©Personal risks are those that are
attributable to personal issues - not to the employment.?
Employment risks include “obvious kinds of injur[ies] that one
thinks of at once as industrial injuries. All the things that can
go wrong around a modern factory, office, mill, mine, retail
establishment, transportation system, or construction project.”?®
Neutral risks are those that do not fall within either the
employment or personal risk categories.?®

Yasmer’s injury was caused by an employment risk as his left
ankle fracture arose out of his work duties since he was conveying
a benefit to his employer when he was carrying the box of work
brochures down stairs at the facility where he worked. Accordingly,
Yasmer’s injury 1is considered to have arisen from an employment
risk and, as such, he has met his burden of proof in showing that
his injury arose out of'his employment.

In the Supreme Court case of Rio All Suite Hotel & Casino v.

Phillips, 126 Nev. 346, 240 P.3d 2 (2010), it was found that an
injury from climbing stairs was a compensable, neutral risk because
the claimant in that matter was required to climb the stairs by her
employer. CTHS argued that Yasmer was not required to use the
stairs, unlike the claimant in Phillips, and therefore his injury
did not arise out of his employment. However, Yasmer argued that

the stairs were not dispositive of the issue in this matter but

23 1d. at 351-53, 240 P.3d at 5-7.
2% 1d4. at 351, 240 P.3d at 5.

25 1-4 Larson’s Workers’ Compensation Law § 4.01.

26

Phillips at 351, 240 P.3d at 6.
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rather it was the act of carrying the box. Yasmer was required to
carry the box of brochures, which impeded his vision and caused him
to misjudge his location on the staircase, resulting in him falling
and fracturing his ankle. Pursuant to Phillips, carrying a box of
brochures from one location to another is an émployment risk that
impedes a person’s filed of vision. Because of that, Yasmer fell
and fractured his ankle, thus, his injury arose out of his
employment.

Furthermore, the evidence establishés that Yasmer’s injury
occurred within the course of his employment. “[W]lhether the injury
occurs. within the course of the employment refers . . . to the time
and plaéé of employment, i.e. whether the injury occurs at work,
during working hours, and while the employee 1is reasonably

721 As discussed, Yasmer’s injury

performing his or her duties.
occurred while he was at work in the hospital. It happened while he
was reasonably performing his Jjob dutiles as he was required to
carry the box of brochures. Further, he was conferring a benefit on
his employer at the time of the injury.?®

Finally, credible and probative medical evidence, from which
a reasonable conclusion can be formed that Yasmer’s injury occurred
in the course and scope of his employment, was provided by his

hysicians.?® Specifically, the emergency room doctor checked the
pny _

box on the C4 form indicating that he could directly connect the

27 Wood v. Safeway, Inc., 121 Nev. 724, 733, 121 P.3d 1026, 1032 {(2005).

28 gee Evans v. Southwest Gas, 108 Nev. 1002, 1006, 842 P.2d 719, 721
(1992). /

2 ynited Exposition Servs. Co. v. State Indus. Ins. Sys., 109 Nev. 421,
425, 851 P.2d 423, 425.

-8~
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left ankle fracture as job incurred.?® Also, Dr. Cummings noted that
the injury occurred at work when Yasmer missed a step while
carrying a box. This reporting is the most persuasive, credible
medical evidence and is based on facts supported by evidence.¥
Thus, Yasmer, through his credible testimony and presentation of
probative medical reporting, and other evidence, has met his burden
of proof in showing that his injury by accident arose out of and in
the course of his employment.

Based on the foregoing, sufficient facts have been presented
to establish, by a preponderance of the evidence, that the June 8,
2020, fall caused an injury by accident that arose out of and in
the scope of employment. Thus, Yasmer has met his burden of proof
for his claim for industrial injury benefits to be compensable
under Nevada’s workers’ compensation scheme.

ORDER

For the abové reasons, the Hearing Officer’s August 6, 2020,

Decision and Order affirming the third party administrator’s June

23, 2020, determination regarding claim denial is REVERSED.

3% See NRS 616C.098.

31 McClanahan v. Raleys, 117 Nev. 921, 928, 34 P.3d 573, 578 (2001).

-9
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1 Therefore, Gallagher Bassett Services, the third party
2 administrator for the employer, Carson Tahoe Heaith Systems, shall
3 | accept Stephen Yasmer’s claim, claim number 000706-038452-WC-01,
4 | for benefits as a compensable workers’ compensation claim and shall
5 provide or reimburse for all appropriate treatment and benefits

6 |l available under chapters 616A to 617, inclusive, of the Nevada

7 | Revised Statutes. : 'Lféz |
8 IT IS SO ORDERED this _Z___ day off [/ g,/'/\ 2021,

9 ABPFALS OFBACER
10 y
11 SHEILA ¥/ MOORR
12

N OT I CE: Pursuant to NRS 233B.130 and NRS 616C.370, should
13 || any party desire to appeal this final decision of the Appeals
Officer, a Petition for Judicial Review must be filed with the
14 || District Court within thirty (30) days after service by mail of
this decision.

16| Submitted by:
17 || NEVADA ATTORNEY FOR INJURED WORKERS

18 *Vfg/,//: [

19 (| Todd Eikelberger, Esqg., Deputy
1000 East William St., #208
20 || Carson City, Nevada 89701

27

28
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CERTIFICATE OF MAILING

The undersigned, an employee of the State of Nevada, Department of Administration,
Hearings Division, does hereby certify that on the date shown below, a true and correct copy of
the foregoing Decision was deposited into the State of Nevada Interdepartmental mail system,
OR with the State of Nevada mail system for mailing via United States Postal Service, OR
placed in the appropriate addressee runner file at the Department of Administration, Hearings
Division, 1050 E. Williams Street, Suite 450, Carson City, Nevada, 89701 to the following:

STEPHEN YASMER
2257 CARSON RIVER ROAD
CARSON CITY, NV 89701

NAIW
1000 E WILLIAM #208
CARSON CITY NV 89701

CARSON TAHOE HEALTH SYSTEM
1600 MEDICAL PARKWAY
CARSONCITY, NV 89703

GALLAGHER BASSETT SERVICES, INC
PO BOX 2934
CLINTON, IA 52733-2934

JOHN P LAVERY ESQ

LEWIS BRISBOIS BISGAARD & SMITH LLP
2300 W SAHARA AVE STE 900 BOX 28

LAS VEGAS NV 89102-4375

Dated this_{ 5 day of April, 2021.

QO@Q) /\4/ gﬂ/(’/’\ﬁ[ s

Kristi Fraser, Legal Secretay 11
Employee of the State of Nevada
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FILED
Electronically
CV21-00809

2021-05-10 01:00:47 PM
Alicia L. Lerud
Clerk of the Court

3960 Transaction # 8436137 : sacordal

Evan Beavers Esq. (NV Bar 3399)
ebeavers@naiw.nv.gqov

Todd Eikelberger, Esqg. (NV Bar 9393)
teikelberger@naiw.nv.gov

1000 East William Street, Suite 208
Carson City, Nevada 89701

(775) 684-7555; (775) 684-7575
Attorney for Respondent, Stephen Yasmer

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

CARSON TAHOE HEALTH SYSTEM and
GALLAGHER BASSETT SERVICES, INC.

Petitioner,
CASE NO. (Cv21-00809

vs.
DEPT. NO. 8
STEPHEN YASMER; and APPEALS
OFFICE of the DEPARTMENT OF
ADMINISTRATION,

Respondents.

STATEMENT CF INTENT TO PARTICIPATE
COMES NOW Respondent, Stephen Yasmer, by and through
his attorney, Todd Eikelberger, Esq., Deputy, Nevada Attorney for
Injured Workers, and hereby submits this Statement of Intent to
Participate in the review process regarding the Petition for
Judicial Review filed by Petitioner on May 3, 2021. This
Statement of Intent to Participate is made pursuant to and based

upon NRS 233B.130(3).
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Respondent Stephen Yasmer, does not, by filing this
statement of intent, waive any argument regarding jurisdiction or
any other defense available.

DATED this  13¥ day of May, 2021.

NEVADA ATTORNEY FOR INJURED WOQORKERS
1
—TH
Evan Beavers, Esg. (NV Bar #3399)
Todd Eikelberger, Esg. (NV Bar #9393)
1000 East William Street, Suite 208
Carson City, Nevada 89701

Attorneys for Respondent
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AFFIRMATION
Pursuant to NRS 239B.030
The undersigned does hereby affirm that the
preceding Statement of Intent to Participate, filed in regard to
Nevada Department of Administration Hearings Division Appeal
Number 2100639-SYM (Second Judicial District Court Case Number
Cv21-00809):

X Does not contain the Social Security Number of any

person.
-Cnl-
Contains the Social security Number of a person as

required by:

A. A specific State or Federal law, to wit:
B. For the administration of a public program or

for an application for a Federal or State

grant.

— i = Sﬁmfuv ¢

Todd Eikelberger, Esq, Deputy Date
Nevada Attorney for Injured Workers
Attorney for Respondent, Stephen Yasmer
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CERTIFICATE OF SERVICE
Pursuant to NRAP 3(d) (1) and 25(d}, as well as NRCP 5,
I certify that I am an employee of the State of Nevada, Nevada
Attorney for Injured Workers, and that on this date, the

foregoing STATEMENT OF INTENT TO PARTICIPATE was electronically

(775) 684-7555
(702) 486-2830

1000 East William Street, Suite 208
2200 South Rancho Driwve, Suite 230
NV 89102

Carson City, NV 89701

NEVADA ATTORNEY FOR INJURED WORKERS

Las Vegas,
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28

submitted to the clerk of the Court for the Second Judicial
District by using the eFlex system, resulting in electronic

service to the following user(s)

JOHN P LAVERY ESQ (John.Laverv@lewisbrisbois.com)
LEWIS BRISBOIS BISGAARD & SMITH LLP

2300 W SAHARA AVE STE 900 BOX 28
LAS VEGAS NV 89102

JEANNE P BAWA ESQ (Jeanne.Bawallewisbrisbois.com)
LEWIS BRISBOIS BISGAARD & SMITH LLP

2300 W SAHARA AVE STE %00 BOX 28
LAS VEGAS NV 89102

DATED: 5-10-202

SIGNED: ALEX ANDRACA
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FILED
Electronically
CV21-00809

2021-05-11 03:05:10 P

Alicia L. Lerud
Clerk of the Court

4047 :
Transaction # 8439158
Evan Beavers Esq. (NV Bar 3399)

ebeavers@naiw.nv.gov

Todd Eikelberger, Esqg. (NV Bar 9393)
teikelberger@naiw.nv.gov

1000 East William Street, Suite 208
Carson City, Nevada 89701

||(775) 684-7555; ({775) 684-7575

Attorney for Respondent, Stephen Yasmer

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

|| Petitioners,

|| IN AND FOR THE COUNTY OF WASHOE

CARSON TAHOE HEALTH SYSTEM and
GALLAGHER BASSETT SERVICES, INC.

CASE NO. Cv21-00809
vS.
DEPT. NO. 8
STEPHEN YASMER; and APPEALS
OFFICE of the DEPARTMENT OF
ADMINISTRATION,

Respondents.

STIPULATION TO EXTEND TIME TO FILE OPPOSITION TO MOTION FOR STAY
AND TEMPORARILY STAY DECISION AND ORDER PENDING A RULING ON THE
MOTION

COME NOW Respondent, Stephen Yasmer, by and through his
attorney, Todd Eikelberger, Esqg., Deputy, Nevada Attorney for
Injured Workers, and Petitioners, Carson Tahoe Health System and
Gallagher Bassett Services, Inc., by and through their attorney,
Jeanne Bawa, Esqg., of Lewis Brisbois Bisgaard & Smith, LLP,
stipulate that Respondent may have up to and including May 27,
2021, to file his opposition to the Petitioner’s Motion for Stay.
This extension of time is not presented for any improper purpose,

such as to cause unnecessary delay or needless increase in the cost
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this Court.

of litigation. The above-named parties hereby certify that there
has been no previous requests for an extension of time filed with

Further, the parties stipulate the April 15, 2021,

DATED this _ (€ day of May, 2021.
Nevada Attorney for Injured Workers

/
4
Todd Eikelberger, .+ Deputy

1000 East William Street, Suite 208
Carson City, Nevada 89701

Attorney for Respondent,
Stephen Yasmer

DATED this 'l day of May, 2021.
Lewis Brisbois Bisgaard & Smith, LLP

,<2f/ S~

ne Bawa, Esq.

Las Vegas, Nevada 69102

Attorney for Petitioners,
Carson Tahoe Health System
Gallagher Bassett Services, Inc.

Pecision and Order of the Appeals Officer in Appeal No. 2100538~
SYM, which is at issue in this matter, may be temporarily stayed
until such time as a ruling on Petitioners’ Motion for Stay Pending

Appeal issues.

00 West Sahara Avenue, Suite 900 Box 28
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AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the
preceding STIPULATION TO EXTEND TIME TO FILE OPPOSITION TO MOTION
FOR STAY AND TEMPORARILY STAY DECISICN AND ORDER PENDING A RULING
ON THE MOTION, filed in regard to Nevada Department of
Administration Hearings Division Appeal Number 2100639-SYM
(Second Judicial District Court Case Number CV21-00809):

X Does not contain the Social Security Number of any

person.
_OR_
Contains the Social security Number of a person as

required by:

A. A specific State or Federal law, to wit:
B. For the administration of a public program or

for an application for a Federal or State

grant.

e . o
/:é/(_é—-——"' 'i!”‘ZQZI
Todd Eikelberger, Esqg, Deputy Date

Nevada Attorney for Injured Workers
Attorney for Respondent, Stephen Yasmer
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CERTIFICATE OF SERVICE
Pursuant to NRAP 3(d) (1} and 25(d), as well as NRCP 5,

I certify that I am an employee of the State of Nevada, Nevada
Attorney for Injured Workers, and that on this date, the
foregoing STIPULATION TO EXTEND TIME TO FILE OPPOSITION TO MOTION
FOR STAY AND TEMPORARILY STAY DECISION AND ORDER PENDING A RULING
ON THE MOTION was electronically submitted to the clerk of the
Court for the Second Judicial District by using the eFlex system,

resulting in electronic service to the following user(s)

JOHN P LAVERY ESQ (John.laverv@lewisbrisbois.com)

LEWIS BRISBOIS BISGAARD & SMITH LLP
2300 W SAHARA AVE STE 900 BOX 28
LAS VEGAS NV 889102

JEANNE P BAWA ESQ (Jeanne.Bawa@lewisbrisbeis.com)
LEWIS BRISBOIS BISGAARD & SMITH LLP

2300 W SAHARA AVE STE 900 BOX 28
LAS VEGAS NV 89102

DATED: MAY “', 20|

SIGNED: ALEX AVDRAC 4
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1 Order Extending Time to File Opposition to
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and Order Pending a Ruling on the Motion
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FILED
Electronically
CV21-00809

Alicia L. Lerud
1 2645 Clerk of the Court

Evan Beavers Esg. (NV Bar 3399)

2 || ebeavers@naiw.nv.gov

Todd Eikelberger, Esqg. (NV Bar 9393)

3| teikelberger@naiw.nv.gov

1000 East William Street, Suite 208

4 || Carson City, Nevada 89701

{775} 684-7555; (775) 684-7575

5 || Attorney for Respondent, Stephen Yasmer

6
7 IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
8 IN AND FOR THE COUNTY OF WASHOE

9
I
10 || CARSON TAHOE HEALTH SYSTEM and

GALLAGHER BASSETT SERVICES, INC.
11

12 Petiticoner,

CASE NO. (CvV21-00809
13 | vSs.

DEPT, NO. 8

14 || STEPHEN YASMER; and APPEALS

OFFICE of the DEPARTMENT OF

15 || ADMINISTRATION,

16 Respondents.
/
17
18 OPPOSITION TO PETITIONER’S MOTION FOR STAY PENDING APPEAL
19 COMES NOW Respondent, Stephen Yasmer, by and through his

2021-05-26 04:21:53 PM

Transaction # 8466059 : yvilori

-

20 || attorney, Todd Eikelberger, Esq., Deputy, Nevada Attorney for

[V
[y

Injured Workers, and herein sets forth his Opposition

Petitioner’s Motion for Stay Pending Appeal.

3%
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NEVADA ATTORNEY FOR INJURED WORKERS

Suite 208

1000 East William Street,
Carson City, NV 89701

{775) 684-7555

2200 Scuth Rancho Drive, Suite 230

1 This Opposition is made pursuant to, and based upon,

NRS

2| 233B.130, NRS 233B.135, NRS 233B.140, NRS 616C.345, as well as the

3 || papers and pleadings on file herein, the April 15, 2021, Decision

4 [ and Order by the Appeals Officer (attached hereto as Exhibit 3),

5| the attached exhibits, and the following Memorandum of Points and

6 || Authorities.
7 RESPECTFULLY SUBMITTED this (A" day of May, 2021.
8 NEVADA ATTORNEY FOR INJURED WORKERS

.y

10 Todd Eikelberger, Esqg., Deputy
Nevada Bar No. 9393

11 1000 East William Street, Suite 208
I Carson City, Nevada 89701

12

Attorney for Respondent,
13 Stephen Yasmer

14
15
le
17
18
19
20

21

{702) 486-2830
%) b 18] [
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8}
[4)]

[N8]
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00}

Las Vegas, NV 89102
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MEMORANDUM OF PQINTS AND AUTHORITIES
IN SUPPORT OF STEPHEN YASMER'S
OPPOSITION TO PETITIONERS’ MOTION FOR STAY PENDING APPEAL

The underlying issue in this case involves a dispute over
acceptance of a workers’ compensation claim. Petitioners, Carson
Tahoe Health System and Gallagher Bassett Services, Inc., filed a
motion to stay the Appeals Officer’s April 15, 2021, Decision and
Order, which held that c¢laim denial was not appropriate. However,
the motion must be denied because the object of the appeal will
not be defeated in the absence of a stay; Petitioner will not
suffer irreparable harm in the absence of a stay, but Respondent,
Stephen Yasmer may if the stay is granted; and, there is no showing
Petitioner will prevail on the merits as it fails to prove the
Appeals Officer abused his discretion because the decision was not
arbitrary, capricious, erroneous or affected by an error of law.

I.
ISSUE PRESENTED

Whether Carson Tahoe Health System and Gallagher Bassett
Services, Inc., have met the required standards to stay the April
15, 2021, Decision and Order. Stephen Yasmer contends that the
statutory requirements for a stay to be granted in this matter have
not been met and that, based on the facts presented, the Appeals
Officer properly found his workers’ compensation claim for his left
ankle compensable.

IT.
STATEMENT OF THE FACTS

Stephen Yasmer, manager of rehabilitation services at Carson

Tahoe Health System (herein “CTHS”), was injured while descending

stairs at Carson Tahoe Hospital (herein, “CTH”), where he
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maintained an office, with a large box in his hands on June 8,
2020.! He testified at hearing that he left the main therapy office
on the third floor and began descending the staircase carrying a
box of brochures for work.? Although carrying the box did not
impair his physical ability to walk, it did impede his visual
field.? He mis-stepped because he thought he had reached the
landing and fell two steps fracturing his left ankle.*

Following the incident, he was taken to the emergency room
in CTH where it was noted that:

he was carrying a box [sic] supplies down to the basement

when he thought he was on the bottom stair and could not

see that there is [sic] still to [sic] more stairs

beneath MCV stepped forward thinking he was stepping onto

the landing and missed the bottom to [sic] stairs falling

hard on to his 1left ankle causing some notable

deformity.”
The diagnosis was an acute left ankle dislocation, fibular
fracture, and posterior malleolus fracture.® A C4 form was filled
out on June 8, 2020, and the physician checked the box indicating
that he could connect the left ankle injury as job incurred.’ The
employer filled out the manager/supervisor section on Yasmer’s

Notice of Injury form on June 10, 2020, and, in response to the

question “[hlow could this injury have been prevented,” answered

! Exhibit 1, 1 and testimony of Stephen Yasmer at hearing.

? Testimony of Stephen Yasmer at hearing.
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5 Exhibit 1, 8.
¢ Id. at 10.

7 Id. at 1.
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“take the elevator.”®

Yasmer was seen at Nevada Occupational Health on June 10,
2020, and told he would require an open reduction and internal
fixation of the left ankle so he was referred to Dr. Jeffrey
Cummings.® Dr. Cummings at Tahoe Fracture saw him on June 12, 2020,
and indicated he required a “left ankle lateral melleolus and
syndismosis open reduction internal fixation.”'” The procedure was
performed on June 15, 2020, at CTH.'!

Yasmer filed a claim for workers’ compensation benefits which
was denied by Gallagher Bassett Services, Inc., the third-party
administrator {(herein, “TPA”) for CTHS, on June 23, 2020.%* This
"determination was appealed and, on August 6, 2020, the hearing
officer affirmed claim denial.?® That decision and order was
appealed and forms the basis for the current matter.

" Dr. Cummings saw Yasmer again on September 2, 2020, for a
drainage of his wound and for hardware removal.!* Yasmer returned
on September 15, 2020, and it was found that the wound was healing

well, with no drainage, so the sutures were removed.

The Appeals Officer found Yasmer’s testimony at hearing

regarding his work and mechanism of injury to be consistent,

at 4,

13 at 5-6.

14

at 39.
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reliable, and credible.!® It was also found that “[t]he medical
reporting clearly showed Yasmer suffered a left ankle fracture that
required a reduction and then a draining of the wound with hardware
removal” and “that a preponderance of all evidence submitted
supports Yasmer’s position that his claim should be accepted.”!®
Finally, it was found that Yasmer established “he suffered injury
to his left ankle in the form of a fracture as he was walking down
stairs carrying a box of work brochures” so “his left ankle
fracture is found to be industrially related and compensable.”!’
Ultimately, the Appeals Officer held that:

sufficient facts have been presented to establish, by a

preponderance of the evidence, that the June 8, 2020,

fall caused an injury by accident that arose out of and

in the scope of employment. Thus, Yasmer has met his

burden of proof for his claim for industrial injury

benefits to be compensable under Nevada’'s workers'’
compensation scheme.!®

And ordered that:

Gallagher Bassett Services, the third party administrator
for the employer, Carson Tahoe Health Systems, shall
accept Stephen Yasmer’s claim, claim number
000706-038452-WC-01, for benefits as a compensable
workers’ compensation claim and shall provide or
reimburse for all appropriate treatment and benefits
available under chapters 616A to 617, inclusive, of the
Nevada Revised Statutes.'”

1% Exhibit 3, 4.

1 Id.

17 1d. at 4-5
% 1d. at 9.

1 1d. at 10
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IIT.
ARGUMENT
Carson Tahoe Health System and Gallagher Bassett’s motion
fails to meet Nevada’s requirements for obtaining a stay. When all
legally-required factors for a stay are considered, the motion must

be denied.

A. LEGAL REQUIREMENTS TO STAY A DECISION.

The ordering of a stay is an extraordinary remedy a court has
authority to grant. “In determining whether to grant a stay, the
court shall consider the same factors for a preliminary injunction
under Rule 65 of the Nevada Rules of Civil Procedure.”?"

Rule 65 of the Nevada Rules of Civil Procedure requires a
court to set forth specific reasons for granting an injunction {(or
stay) and give reasonable detail about the acts sought to be
restrained. It also requires the party applying for the injunction
to give a bond, which was not provided in this matter.?

Under case law and Rule 8(c) of the Nevada Rules of Appellate
Procedure, the Court is directed to consider four factors when
determining whether to issue a stay. These factors include whether
Carson Tahoe Health System and Gallagher Bassett Services, Inc.,
have a substantial likelihood of prevailing on the merits; the
threat of seriocus or irreparable harm to them if the stay is
denied; the threat of serious or irreparable harm to Yasmer if the
stay is denied {(which is balanced against the threat suffered by

CTHS and Gallagher Bassett}:; and, whether the object of the appeal

20 NRS 233B.14012}

I NRCP 65 (c)
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will be defeated in the absence of a stay.? Also, by law, a court
must give deference to the Appeals Officer’s findings of fact and
conclusions of law and determine the risk to public interest.?’

Likelihood of success on the merits is an important factor in
deciding to grant a stay and CTHS and Gallagher Bassett have a very
low chance of prevailing on the merits in this matter. This motion
should be denied because the evidence clearly establishes that
Yasmer suffered an injury by accident in the course and scope of
his employment. Thus, the Appeals Officer was correct in finding
his claim compensable under Nevada Law.

Weighing the potential harm each party will suffer if the stay
is, or is not, granted and consideration of the public interest are
also important considerations. CTHS and Gallagher Bassett only
assert monetary harm, which would never be weighed in the context
of irreparable harm under Nevada’s standards as it has been held
that monetary harm to an employer or insurer is never considered
irreparable harm.?! Further, pursuant to NRS 616C.138(4), they can
be reimbursed by Yasmer’s health insurer if the decision 1is
reversed. However, Yasmer’s welfare is suffering irreparable harm
because he may additional treatment for his industrial condition
and has bills to pay. Thus, the harm to CTHS and Gallagher Bassett,

if the Motion for Stay is denied, is far outweighed by the harm to

22 NRAP 8(c). See generally, NRCP 65; Fritz Hansen A/S v. Eighth Judicial
Dist. Court, 116 Nev., 650, & P.3d 982 (2000); Kress v. Corey, 65 Nev. 1,
189 P.2d 352 (1948); Virginia Petroleum Jobbers Asso. v. Federal Power
Com., 259 F.2d 921 (D.C. Cir. 1958); 8 Larson Larscen’'s Workers’
Compensation Law, § 130.08([4] (2003); and, Bmerican Horse Protection Asso.
v. Frizzell, 403 F.Supp. 1206 (9% Cir. 1975).

23 NRS 233B.140(3).

24 Hansen, 116 Nev. at 658, 6 P.3d at 987, citing Virginia Petroleum, 259
F.2d at 925,
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Yasmer if the Decision and Order is stayed. Also, as will be shown,
consideration of the public interest weighs heavily in favor of
denial because of the harm Yasmer is suffering, and will continue
to suffer, if a stay is granted.

Finally, even without an order staying the Appeals Officer’s
Decision & Order, CTHS and Gallagher Bassett can proceed with their
appeal to prevent paying future benefits and get reimbursed so the
object of the appeal will not be defeated.

B. YASMER WILL PREVAIL ON THE MERITS, SO THE MOTION FOR STAY
MUST BE DENIED.

1. The appropriate standard of review is deference to the
Appeals Officer’s findings of fact and conclusions of
law.

The purpose of Nevada’s workers’ compensation scheme is to
provide benefits - not deny compensation.?® Further, it must not be
interpreted to favor the rights of employers or insurers over those
of injured workers.?® In Nevada, the standard for judicial review
of a final decision of an administrative law judge is confined to
the record,? and the burden of proof is on the party attacking or
resisting the decision to show the final decision is invalid.?®"

A court’s role in reviewing the present matter is to consider
the evidence presented at hearing and determine whether the April
15, 2021, Decision and Order is invalid or clearly erroneous based

on the record as a whole, affected by error of law, made in

2% gtate Indus. Ins. Sys. v. Weaver, 103 Nev. 196, 200, 734 P.2d 740
(1987); NRS 616A.010.

26 NRS 616A.010(4).
27 NRS 233B.135(1).

28 NRS 233B.135(2).

000092




(775) 684-7555
(702} 486-2830

38
W

Suite 208
Suite 230

NEVADA ATTORNEY FOR INJURED WORKERS
NV 89701
NV 89102

1000 East William Street,

Carson City,
2200 South Rancho Drive,

Las Vegas,

10

12

13

14

15

16

17

18

19

o8]
=

)
%}

o8]
1=y

N
v

[\8)
[4)]

XS]
~J

\V]
[a4]

violation of a statutory provision, arbitrary, capricious, or
characterized by an abuse of discretion.?® An agency’s decision must
be affirmed if supported by substantial evidence’® which “a
reasonable mind might accept as adequate to support a conclusion.”?
Further, a reviewing court cannot “re-weigh the evidence or revisit
an appeals officer’s credibility determination.”*

When reviewing the decision of an administrative agency, the
reviewing court is limited to the record below and may not
substitute its judgment for that of the appeals officer as to
questions of fact.’ Therefore, CTHS and Gallagher Bassett are not
allowed to re-argue the findings of fact if they are supported by
substantial evidence.

Where an appeals officer has decided pure issues of law, it is
appropriate for the reviewing court to make an independent
judgment, rather than use a more deferential standard of review.™
Statutory interpretation and construction are considered issues of
law.? However, deference is still given to an appeals officer’s

conclusions of law that are closely related to factual

determinations and they should not be disturbed if supported by

¥ NRS 233B.135(3) (a-f).
3 NRS 233B.135(3) (e).
3 NRS 233B.135(4).

32 1aw Offices of Barry Levinson, P.C. v. Milko, 124 Nev. 355, 362, 184
P.3d. 378, 384 (2008).

3 NRS 233B.135(3).

34 Elizondo v. Hood Mach., Inc., 129 Nev. 780, 784-85, 312 P.3d 479, 482
{2013).

¥ 1d. at 784, 312 P.3d at 482,
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substantial evidence.?

In this matter, CTHS and Gallagher Bassett have failed to meet
their burden to show that the underlying Decision and Order was
rendered arbitrarily or capriciously, was affected by error of law
or violated a statute, or that the appeals cfficer abused her
discretion. They make several assertions of how the Appeals
Officer’s Decision is not to their liking, but the assertions are
just attempts to force the Court to impermissibly re-weigh the
evidence presented in this matter.

2. The Appeals Officer’s findings of fact are based on
substantial evidence and support the conclusions of law,
so the Decision and Order was not arbitrary or capricious
and did not constitute an abuse of discretion; thus, the
Motion for Stay must be denied.

All findings of fact in the April 15, 2021, Decision and Order
are substantiated by evidence admitted at hearing. The Appeals
Officer has the authority to choose to give weight to medical
evidence and testimony as deemed appropriate.’ Any other
conclusions than those listed in the Decision would require a re-
weighing of the evidence.

The finder of fact is authorized to determine the weight given
to evidence presented at hearing so long as there was substantial
evidence on the record to justify the finding - an appellate court
is not. The Appeals Officer had substantial evidence on the record
to support the findings of fact in this matter so CTHS and

Gallagher Bassett cannot prevail on the merits, and their motion

must be dismissed.

% Clark County. Sch. Dist. v. Bundley, 122 Nev. 1440, 1445, 148 P.3d 750,
754 (2006} .

37 McClanahan v. Raley’'s, 117 Newv. 921, 34 P.3d 573 (2001).
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The law was properly applied to the facts by the Appeals
Officer in reaching the holding. Based on the totality of evidence
submitted, it was correctly found that Yasmer is entitled to
compensation for his ankle fracture and claim denial was not
appropriate.

To qualify for benefits for an industrial injury, an employee
has the burden to demonstrate, by a preponderance of the evidence,
that an injury by accident arose ocut of and in the course of his
employment.? The Nevada Supreme Court has defined a “preponderance
of evidence” as a standard of proof that “should lead the trier of
fact ‘to find that the existence of the contested fact is more
probable than its nonexistence.’”*® Further, in evaluating the
evidence of a work injury, the fact finder must consider the
totality of the circumstances.?

In finding Yasmer’s injury was compensable under Nevada’s
workers’ compensation scheme, the Appeals Officer properly analyzed
the statutory definitions of accident and injury and applied those
definitions teo the facts to find an injury by accident had
occurred. This assessment was not challenged by CTHS and Gallagher
Bassett.

Next, the Appeals Officer correctly found that the injury by
accident arose out of Yasmer’s work. Generally, an injury arises
out of employment if there is “‘a causal connection between the

injury and the employee’s work,’ in which ‘the origin of the injury

¥ NRS 616C.150(1); NRS 616A.030; NRS 616A.265(1).

* Brown v. State, 107 Nev. 164, 166, 807 P.2d 1379, 1381, (1991).

9 Rio Suite Hotel & Casing v. Gorsky, 113 Nev. 600, 604, 939 P.2d 1043,
1046 {1997).

-10-
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is related to some risk involved within the scope of employment.’”*
To find causation a physician must establish to a “reasonable
degree of medical probability that the condition in question was
caused by the industrial injury or sufficient facts must be shown
so that the trier of fact can make a reasonable conclusion that the
condition was caused by the industrial injury.”*

There are three categories of risks: employment, personal, and
neutral.?® Employment risks are compensable, personal risks are not
compensable, and neutral risks are compensable if they satisfy the
increased-risk test.' Personal risks are those that are
attributable to personal issues - not to the employment.?
Employment risks include “obvious kinds of injur[ies] that one
thinks of at once as industrial injuries. All the things that can
go wrong around a modern factory, office, mill, mine, retail
establishment, transportation system, or construction project.”*®
Neutral risks are those that do not fall within either the
employment or personal risk categories.?

The Appeals Officer correctly concluded that Yasmer proved his

injury was caused by an employment risk. A preponderance of the

41 Mitchell v. Clark Cnty. Sch. Dist., 121 Nev. 179, 182, 111 P.3d 1104,
1106 (2005) (quoting Gorsky, 113 Nev. at 604, 939 P.2d at 1046).

42 Horne v. State Indus. Ins. Sys., 113 Nev. 532, 537-8, 936 P.2d 839, 842
(1997).

43 Rig All Suite Hotel & Casino v. Phillips, 126 Nev. 346, 351, 240 P.3d
2, 5 (2010).

“ 14, at 351-53, 240 P.3d at 5-7.
% 1d. at 351, 240 P.3d at 5.
¢ 1-4 Larson’s Workers' Compensation Law § 4.01.
47 Phillips at 351, 240 P.3d at 6.
_11_
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evidence showed that the left ankle was fractured while performing
work duties since Yasmer was conveying a benefit to his employer as
he was carrying a box of work brochures down stairs at the facility
where he worked to take them from his office to a satellite

5

facility.* Further, it was found that carrying a box of brochures
from one location to another was an employment risk that impeded a
person’s filed of vision. Because of that, Yasmer fell and
fractured his ankle. Accordingly, Yasmer’s injury was caused by an
employment risk and the Appeals Officer’s determination that he met
his burden of proof in proving that his injury arose out of his
employment was proper and based on substantial evidence.

Also, there was sufficient medical reporting on the record
from which a reasonable conclusion could be formed that Yasmer’s
injury caused his industrial <condition.?® Specifically, the
emergency room doctor checked the box on the C4 form indicating he
could directly connect the left ankle fracture as job incurred.*
Also, Dr. Cummings noted that the injury occurred at work when
Yasmer missed a step while carrying a box. The Appeals Officer
found this reporting to be the most persuasive, credible medical

evidence, as was his prerogative, and was therefore correct in

determining Yasmer’s left ankle condition was caused by the

% See Evans v. Southwest Gas, 108 Nev. 1002, 1006-1007, 842 P.2d 719, 721
(1992) {analyzing whether an employee conferred a benefit upon an employer
or furthered the business interests of an employer to determine whether
the employee was acting within the scope of employment when injured).

® United Exposition Servs. Co. v. State Indus. Ins. Sys., 109 Nev, 421,
425, 851 P.2d 423, 425.

% See NRS 616C.098.
-12-
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industrial injury.®

Finally, the evidence on the record established that Yasmer’s
injury occurred within the course of his employment. “[W]hether the
injury occurs within the course of the employment refers . . . to
the time and place of employment, i.e. whether the injury occurs at
work, during working hours, and while the employee is reasonably
performing his or her duties.”” As Yasmer’s injury occurred when
he was at work in the hospital while reasonably performing his job
duties - he was required to carry the box of brochures and was
conferring a benefit on his employer at the time of the injury - it
was proper to find that, based on the evidence presented, his
injury by accident occurred within the course of his employment.

The Appeals Officer’s decision was proper. There were
sufficient facts proven to find that the ankle injury was caused by
an industrial injury while Yasmer was performing work for his
employer. Therefore, the Appeals Officer’s conclusion that Yasmer’s
injury arose out of and in the course of his employment and is
compensable under Nevada’s workers’ compensation scheme is
supported by substantial evidence on the record and cannot be
reversed.

3. CTHS and Gallagher Bassett have not shown they will

prevail on the merits.

In order to have their Motion for Stay granted, CTHS and

Gallagher Bassett must show they will prevail on the merits at

hearing and to do so, they have the burden to show the appeals

5t McClanahan v. Raleys, 117 Nev. 921, 928, 34 P.3d 573, 578 (2001).
52 Wood v. Safeway, Inc., 121 Nev. 724, 733, 121 P.3d 1026, 1032 (2005}.
-13-
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officer decision is invalid. CTHS and Gallagher Bassett fail to
make this showing. While they assert in their motion that the
Appeals Officer erred as a matter of law, they not shown the
commission of any such error, nor have they shown that the April
15, 2021, Decision and Order was not supported by substantial
evidence on the record. As there was no misapplication of the law
and the findings of fact are supported by substantial evidence,
CTHS and Gallagher Bassett can not prove they are likely to prevail
on the merits and their motion should be denied.

Two arguments are advanced for reversal of the April 15, 2021,
Decision and Order. One appears to challenge whether Yasmer’s
injury arose out of his employment and the other appears to
challenge whether he was the in course of his employment when he
suffered the accident. These arguments would only suffice to allow
CTHS and Gallagher Bassett success on the merits if they are able
to convince a court to re-weigh the evidence which is not proper
under Nevada Law and does not constitute grounds for a reversal of
an administrative law judge’s decision and order.

CTHS and Gallagher Bassett argue that Yasmer’s injury did not
arise out of his employment because the injury must come from a
“risk unique to his employment.”®** It is then argued that since
“there was noc hazard on the stairs that caused him to fall, he
simply mis-stepped because he thought he was at the bottom of the
stairs when he was not.”” First, none of the authority cited

indicates that a risk must be unique to Yasmer’s employment, simply

53 petfrs’ Mot. Stay, 6:23-8:10.
% 1d. at 8:11-12.
-14-
000099
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that it is a risk of employment. Second, there is no analysis as to
whether an accident caused by a mis-step versus a hazard on the
floor would impact whether the injury arose out of employment.
Third, the argument ignores the Appeals Officer’s conclusion that
Yasmer mis-stepped because his vison was impeded by the box of work
brochures he was carrying to transport for his job which
constituted a compensable employment risk. Fourth, there is no
argument that the Appeals Officer’s conclusion was legally
incorrect or lacking in substantial evidence. It is simply a
request to have the evidence re-weighed or re-evaluated in a
fashion more advantageous to CTHS and Gallagher Bassett.

It is also argued that Yasmer was not in the course of his
employment because he was walking down stalrs rather than taking an
elevator.> In making this argument, CTHS and Gallagher Bassett
write that Yasmer’s “manager states that the Respondent should have
been using the elevator to perform this task.”*® However, this both
mis-states and mis-characterizes the evidence. Yasmer’s manager was
asked how the injury could have been prevented and stated that
Yasmer could have used the elevator. He never stated that Yasmer
was prohibited from using the stairs, nor did he say that Yasmer
should not have been using the stairs. He merely says the accident
would have been avoided had an elevator been used. Further, there
is no evidence on the record there was a policy that Yasmer use an
elevator, nor evidence of any prohibition against using the stairs.

CTHS and Gallagher Bassett also argue that there is an

55 Id. at 5:21-6:2.
%6 Id. at 5:22-23
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elevator for employee use, but “Respondent simply chose not to use
it”®" and he never addressed why he “failed to use the available
elevator 1f he knew that he was carrying a box that would impede
his ability to traverse the stairs safely as he alleged.”* This
mis-characterizes Yasmer’s testimony as her never said he knew his
ability to see was impeded when he started walking down the stairs,
just that it was when he mis-stepped. Further, there is no argument
or analysis as to how Appeals Officer was wrong in finding Yasmer
was 1in the course of his employment despite not taking the
elevator, Additionally, there is no analysis as to how a failure to
use the elevator removed Yasmer from the course of his work or
caused his injury to be non-compensable.

There was no misapplication of the law and the findings of
fact in the decision are supported by substantial evidence on the
record. CTHS and Gallagher Bassett are simply seeking an
impermissible re-weighing of the facts. They have not shown the
April 15, 2021, Decision and Order was invalid, nor have they
proven they are likely to prevail on the merits so the Motion for
Stay should be denied.

Yasmer has met his burden under Nevada law for his claim to be
accepted. CTHS and Gallagher Bassett do nothing more than ask for
a re-weighing of the evidence in this matter hoping for a favorable
outcome. However, the Appeals Officer made factual determinations,
based on the medical reporting, other evidence, and testimony, that

Yasmer’s c¢laim is compensable. Therefore, CTHS and Gallagher

5" 1d. at 5:23-24.
" Id. at 5:26-27.
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Bassett will not prevail on the merits and denial of their Motion
for Stay is justified.

All of CTHS and Gallagher Bassett’s arguments rely on a re-
weighing of evidence and questions of fact already determined by
the Appeals Officer based on the evidence presented in the matter.
CTHS and Gallagher Bassett have failed to show anything that would
justify a reversal of the Appeals Officer’s Decision and Order and,
in the absence of the ability to obtain new factual findings,
cannot show they are likely to prevail on the merits. CTHS and
Gallagher Bassett were unable to produce viable arguments for
reversal because the Appeals 0Qfficer’s Decision and Order 1is
supported by substantial evidence on the record.

In sum, the Decision and Order reflects a sound and legal
application of the law to the facts, and the decision is supported
by substantial evidence as well as grounds and reasons. CTHS and
Gallagher Bassett are simply unhappy with the outcome and are
impermissibly attempting to coax the Court into re-weighing the
evidence in its favor. The Appeals Officer did not commit abuse of
discretion and the April 15, 2021, Decision and Order was not
arbitrary, capricious, or lacking substantial evidence; thus, the
Motion for Stay should be denied.

Once it’s determined that petitioners have no reasonable
likelihood of success on the merits, it 1is not necessary to
determine whether they will sustain irreparable harm - the motion

should simply be denied.®®

%% Boulder Qaks Cmty. Ass'n v. B&J Andrews Enters., LLC, 125 Newv. 397, 403
n.6, 215 P.3d 27, 31 n.6 (2009).
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c. WEIGHING THE POTENTIAL HARMS AND CONSIDERATION OF THE PUBLIC’S

INTEREST MANDATE DENIAL OF THE MOTION FOR STAY.

The next factor to consider in reviewing the Moction for Stay
is whether the parties will be irreparably harmed if the stay is,
or is not, granted and then balancing those harms against each
other. Closely related is the issue of the public’s interest. CTHS
and Gallagher Bassett only argue they will suffer monetary harm,
whereas Yasmer may need additional treatment and has bills to pay
with no income. Therefore, Yasmer’s harm is far greater, and public
interest is on his side as well.

CTHS and Gallagher Bassett claim they will be irreparably
harmed if the decision is not stayed but fail to actually enunciate
an irreparable harm under Nevada law. They assert harm because they
will have to pay benefits. However, this is only monetary harm,
which is never weighed in the context of irreparable harm.®

The Nevada Supreme Court has adopted the standard that
monetary injury can never be enough to show irreparable harm.®

“The key word in this consideration is jirreparable. Mere injuries,

however substantial, in terms of money, time and energy necessarily
expended in the absence of a stay, are not enough.”® Further, delay
and expenses of litigation do not constitute irreparable harm.®
If merely having to incur monetary expense during appellate

litigation alone were a basis to obtain a stay, stays would

% Hansen, 116 Nev, at 658, 6 P.3d at 987, citing Virginia Petroleum, 259
F.2d at 925.

8 Id.

¢ Virginia Petroleum, at 925 (emphasis in original).

8 Mikohn Gaming Corp. v. McCrea, 120 Nev. 248, 253, 89 P.3d 36, 39 (2004).
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necessarily be automatic in any workers’ compensation appeal, as
what is invariably at issue in such appeals is the delivery of
benefits. Finally, CTHS and Gallagher Bassett can seek
reimbursement from Yasmer’s health insurance if the decision is
reversed. ®

Yasmer will be harmed if a stay is granted because he may need
additional treatment. Further, he has his bills from the treatment
rendered while the issue of claim acceptance has been litigated.

The rule that an employer or insurer “cannot recoup funds
properly paid to claimant pending an appeal, which are later found

to be unwarranted after the appeal,”® from a claimant suggests that

8 NRS 616C,.138(4) provides that “If:

(a) A hearing officer, appeals officer or district court
issues an order or otherwise renders a decision requiring an
insurer, organization for managed care, third-party
administrator or employer to pay for treatment or other
services provided to an injured employee;

(b) The insurer, organization for managed care, third-party
administrater or employer appeals the order or decision, but
is unable to obtain a stay of the order or decision;

(c) Payment for the treatment or other services provided to
the injured employee is made by the insurer, organization for
managed care, third-party administrator or employer during the
period between the date of the issuance of the order or
decision and the date of the final resolution of the appeal:
and

(d) The appeal is subsequently resclved in favor of the
insurer, organization for managed care, third-party
administrator or employer,

the insurer, organization for managed care, third-party
administrator or employer may recover from any health or
casualty insurer of the injured employee an amount calculated
pursuant to subsection 5. Any recovery from a health or
casualty insurer pursuant to this subsection is subject to the
exclusions and limitations of the policy of health or casualty
insurance covering the injured employee that relate to the
diseases set forth in NRS 617.453, 617.455 and 617.457."

% Ransier v. State Indus. Ins. Sys,, 104 Nev. 742 at 747, 766 P.2d 274 at
277 (1988).
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possible irreparable monetary harm to that entity does not outweigh
potential harm to the injured worker except in cases where the
payments will directly result in some other substantial and
irreparable injury beyond mere pecuniary loss. By precluding
recoupment of even “unwarranted” payments, the Supreme Court has
evinced a desire to protect the health and welfare of injured
workers over the protection of insurers/employers from paying
benefits that, ultimately, they are not found to owe.

Also, while a workers’ compensation insurer cannot recoup
monies paid for treatment from an injured worker, as stated above,
it can reguest reimbursement from the injured worker’s health
insurance if the stay is denied, but it is ultimately successful in
its petition for review.

Overall, public interest is on the side of the injured worker.
Nevada’s workers’ compensation scheme is an injured workers’
exclusive remedy, because the common law ability to litigate an
industrial injury has been eliminated.® An injured worker “gives
up his or her right to a tort remedy against an employer in
exchange for the protections of the worker’s [sic] compensation
system.”% This makes workers’ compensation benefits the only remedy
for the work place injury. DNevada’s policy of disallowing
recoupment of benefits found unwarranted following an appeal shows
that public interest favors injured workers as it avoids placing
them “in the untenable position of using benefits paid to [them] at

the risk of having to repay them at a point when [their] family

% pershing Quicksilver Co. v. Thiers, 62 Nev. 382, 152 P.2d 432 (1944).

%7 Department of Induss Relations v. Circus Circus Enters., 101 Nev. 405,
411, 705 P.2d 645, 648-9 (1985).
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resources [are] even more greatly stressed. ”®

Further, when a stay is granted in favor of an insurer/
employer during appellate litigation, “workers and their families
are denied the benefits which were intended under the initial
philosophy of worker’s {sic] compensation to sustain them through
this period of disability. The appellate process hamstrings the
delivery of immediate benefits and contributes to the very social
ill which worker’s [sic] compensation acts sought to remedy.”**

The irreparable harm Yasmer will suffer if the Decision and
Order is stayed and the public interest involved weigh heavily in
favor of denial of the stay.

3. The Object of the Appeal Will Not Be Defeated If the

Motion for Stay Is Denied.

In examining the motion, it must be determined whether the
object of the appeal will be defeated in the absence of a stay.
Even if benefits are provided, it will not be defeated, because
CTHS and Gallagher Bassett may continue to pursue the appeal of the
underlying order. Moreover, during the pending appeal, CTHS and
Gallagher Bassett will administer the benefits Adamson 1is
receiving.

CTHS and Gallagher Bassett control the benefits provided to
Yasmer during the appeal, not the Court or Yasmer. They can proceed
with the appeal because, if this court were to reverse the Appeals
Officer’s Decision and Order (which, from a legal and factual

standpoint, would appear highly unlikely), they would be able to

% Ransier at 747, 766 P.2d at 277.

8 McAvoy v. H. B. Sherman Co., 401 Mich. 419, 258 N.W.2d 414 (Mich. 1977).
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no reason to believe, nor any evidence to indicate, the object of
the appeal will be destroyed during this pending appeal.
Iv.
CONCLUSION

A stay is an extraordinary remedy that should only be granted
when a petitioner demonstrates it will 1likely prevail on the
merits. CTHS and Gallagher Bassett have not as they are merely
requesting an impermissible re-weighing of the evidence. All they
have done is show they are unhappy with the Decision and Order and
would like to have the facts of the case re-examined.

Yasmer will suffer serious harm if the Motion for Stay is
granted because he may need additional treatment and has bills to
pay. CTHS and Gallagher Bassett have not shown they will face the
same in the absence of a stay. Instead, they have shown they may
lose a small amount of money - which does not constitute
irreparable harm. Further, staying the Decision and Order will not
serve the public interest. Finally, there has been no showing that
the object of the appeal will be defeated without the issuance of

a stay order.

™ NRS 616C.138.
-22-
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It is CTHS and Gallagher Bassett’s burden to show that the
final agency decision is invalid - they have not. CTHS and
Gallagher Bassett have not made a sufficient showing to support
their Motion for Stay. Therefore, Yasmer respectfully requests that
this Court deny the Motion for Stay Pending Appeal.

NEVADA ATTORNEY FOR INJURED WORKERS

i

Todd Eikelberger, Esq., Deputy
Nevada Bar No. 9393

1000 East William Street, Suite 208
Carson City, Nevada 89701

Attorney for Respondent
Stephen Yasmer
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AFFIRMATION
Pursuant to NRS 239B.030
The wundersigned does hereby affirm that the preceding
OPPOSITION TO PETITIONER’S MOTION FOR STAY PENDING APPEAL filed in
District Court Case Number: CV21-00809

X Does not contain the Social Security Number of any
person

- OR -

Contains the Social Security Number of a person as
required by:

A. A specific State of Federal law, to with:

- QR -

B. For the administration of a public program or for
an application for Federal or State grant.

gl — , .ESX&I o3\

Signature

Todd Eikelberger, Esq., Deputy
Nevada Attorney for Injured Workers

Attorney for Respondent,
Stephen Yasmer
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CERTIFICATE OF SERVICE

Pursuant to NRAP 3(d) (l) and 25{d), as well as NRCP 5, I
certify that I am an employee of the State of Nevada, Nevada
Attorney for Injured Workers, and that on this date, the
foregoing OPPOSITION TO PETITIONER’S MOTION FOR STAY PENDING
APPEAL was electronically submitted to the clerk of the Court for
the Second Judicial District by using the eFlex system, resulting
in electronic service to the following user(s)
JOHN P LAVERY ESQ (John.laverv@lewisbrisbois,.com
LEWIS BRISBOIS BISGAARD & SMITH LLP

2300 W SAHARA AVE STE 900 BOX 28
LAS VEGAS NV 89102

JEANNE P BAWA ESQ (Jeanne.Bawa@lewisbrisbois.com)
LEWIS BRISBOIS BISGAARD & SMITH LLP

2300 W SAHARA AVE STE 900 BOX 28
LAS VEGAS NV 89102

DATED: _MAY 2¢ o]

SIGNED: ALEX ANDRACA
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INDEX OF EXHIBITS
Description
Claimant’s First Exhibit
Carson Tahoe Health System’s and
Gallagher Bassett Services, Inc.’s

Index of Documents

Appeals Officer’s Decision and Order
Dated April 15, 2021

Proposed Order Denying Petitioner’s
Motion for Stay

Number of Pages
48
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APPEALS OFFICE

FILED
Electronically
CV21-00809

2021-06-04 11:55:22 AM
Alicia L. Lerud

Clerk of the Court
CASE NO. (Cv21-00809 Transaction # 8479475

DEPT NO. 8

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

* k Kk Kk Kk

CARSON TAHOE HEALTH SYSTEM and
GALLAGHER BASSETT SERVICES, INC.,

Petitioner,

V5.

STEPHEN YASMER; and the STATE OF
NEVADA DEPARTMENT OF ADMINISTRATION,
HEARINGS DIVISION, APPEALS QOFFICE,
an Agency of the State of Nevada,

Respondents.
/
TRANSMITTAL OF RECORD ON APPEAL

TO: The Clerk of the Second Judicial District Court

Pursuant to NRS 233B.140, the transmittal of the
entire record on appeal in accordance with the Nevada
Administrative Procedure Act (Chapter 233B of NRS) is hereby
made as follows:

1. The entire reccord herein, including each and
every pleading, document, affidavit, order, decision, and
exhibit now on file with the Office of the BAppeals Officer
under the Nevada Industrial Insurance Act, 1050 East William

Street, Suite 450, Carson City, Nevada, in the above-entitled

action,

1050 E. WILLIAM #450
CARSON CITY NV BS'Il_lO 000112
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Transcript of proceedings.

This transmittal,
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91l CARSON TAHOE HEALTH SYSTEM and
GALLAGHER BASSETT SERVICES, INC.,

10
Petiticner,
11§
' vSs.
12

STEPHEN YASMER; and the STATE OF

13 || NEVADA DEPARTMENT OF ADMINISTRATION,
HEARINGS DIVISION, APPEALS GFFICE,
14| an Agency of the State of Nevada,

15| Respondents.
16 | o /
17 AFFIRMATION
| Pursuant to NRS 239B.030
18
‘ The undersigned does hereby affirm that the following
19| document DOES NOT contain the social security number of any
person:
20 |
i 1: Transmittal of Record on Appeal
21
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23§
24 SHEILA ?/ MOORE
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FILED
Electronically
CV21-00809

2021-06-04 04:31:15 PM
Alicia L. Lerud

. Clerk of the Court
Code: 2610 Transaction # 8480635 : yvil

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

CARSON TAHOE HEALTH SYSTEM ET AL,
Case No. CVv21-00809

Petitioner, Dept. No. 8
VS.
STEPHEN YASMER ET AL,
Respondents.
/

NOTICE OF STRICKEN DOCUMENT

The Clerk of the Court hereby strikes the RECORD ON APPEAL CONTINUATION
filed by Shiela Moore on June 4, 2021 from the case for the following reason(s):
X] Document does not have a District Court case number
X] Document does not have an Affirmation
X Unsigned paper filed document
The Clerk of the Court does hereby place the stricken document at a security level of public [] or
sealed [X]. The Court cannot consider the stricken document. If the filing party wants the
document to be considered, it may be re-filed with the noted corrections and resubmitted.
Dated: June 4, 2021
ALICIA LERUD, Interim
Clerk of the Court
By: /s/YViloria
Deputy Clerk
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FILED
Electronically
CV21-00809
2021-07-13 04:21:07 PM
PTOB Alicia L. Lerud

JOHN P. LAVERY, ESQ. Clerk of the Court
Nevada Bar No. 004665 Transaction # 8541452
L. MICHAEL FRIEND, ESQ.

Nevada Bar No. 011131

LEWIS BRISBOIS BISGAARD & SMITH LLP

2300 W. Sahara Ave. Ste. 900

Las Vegas, Nevada 89102

Telephone: 702-893-3383

Facsimile: 702-366-9563

Email: john.lavery@lewisbrisbois.com

Email: michael.friend@Iewisbrisbois.com

Attorneys for Petitioners

CARSON TAHOE HEALTH SYSTEM

and GALLAGHER BASSETT SERVICES, INC.

IN THE SECOND JUDICIAL DISTRICT COURT OF
THE STATE OF NEVADA IN AND FOR THE
COUNTY OF WASHOE

CARSON TAHOE HEALTH SYSTEM and
GALLAGHER BASSETT SERVICES, INC.,

Petitioners,
CASE NO:  CV21-00809
V.
DEPT.NO.: 8
STEPHEN YASMER; and the STATE OF
NEVADA DEPARTMENT OF
ADMINISTRATION, HEARINGS DIVISION,
APPEALS OFFICE, an Agency of the State of
Nevada,

Respondents.

PETITIONERS’ OPENING BRIEF

JOHN P. LAVERY, ESQ TODD EIKELBERGER, ESQ.
L. MICHAEL FRIEND, ESQ. NEVADA ATTORNEY FOR INJURED

LEWIS BRISBOIS BISGAARD & SMITH LLP WORKERS .
2300 W. Sahara Avenue, Suite 900, Box 28 1000 E. William Street, Suite 208

Las Vegas, Nevada 89102-4375 gﬁ:)sron”e C]!(?; F';'e;/ 2%2;
Attorneys for Petitioners y P

CARSON TAHOE HEALTH SYSTEM Stephen Yasmer
and GALLAGHER BASSETT SERVICES, INC.

4810-9006-3345.1 / 26878-2777 i
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IN THE SECOND JUDICIAL DISTRICT COURT OF
THE STATE OF NEVADA IN AND FOR THE
COUNTY OF WASHOE

CARSON TAHOE HEALTH SYSTEM and
GALLAGHER BASSETT SERVICES, INC.,

Petitioners,
CASE NO: CV21-00809
V.
DEPT.NO.: 8
STEPHEN YASMER; and the STATE OF
NEVADA DEPARTMENT OF
ADMINISTRATION, HEARINGS DIVISION,
APPEALS OFFICE, an Agency of the State of
Nevada,

Respondents.

NRAP 26.1 DISCLOSURE

The undersigned counsel of record certifies that the following are persons
and entities as described in NRAP 26.1(a), and must be disclosed:

1. The Respondent, CARSON TAHOE HEALTH SYSTEM, states that it does
not have any parent corporation, or any publicly held corporation that owns
10% or more of its stock, nor any publicly held corporation that has a direct
financial interest in the outcome of the litigation. NRAP 26.1(a).

2. The Respondent, GALLAGHER BASSETT SERVICES, INC., states that it
does not have any parent corporation, or any publicly held corporation that
owns 10% or more of its stock, nor any publicly held corporation that has a
direct financial interest in the outcome of the litigation.

3. The undersigned counsel states that the following attorneys have appeared or

4810-9006-3345.1 / 26878-2777 i
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are expected to appear in this court, including the district court and
administrative agency:

e JOHN P. LAVERY, ESQ. of LEWIS BRISBOIS BISGAARD & SMITH
LLP, Attorney or Record for Respondents;

e JEANNE P. BAWA, ESQ., of LEWIS BRISBOIS BISGAARD &
SMITH LLP; Attorney or Record for Respondents; and,

e L. MICHAEL FRIEND, ESQ., of LEWIS BRISBOIS BISGAARD &
SMITH LLP, Attorney or Record for Respondents;

These representations are made in order that the judges of this court may
evaluate possible disqualifications or recusal.
DATED this 13" day of July 2021.

LEWIS BRISBOIS BISGAARD & SMITH LLP

By:_L W/f ':L«-.,ﬂ

JOHN P. LAVERY! ESQ.

Nevada Bar No. 004665

L. MICHAEL FRIEND, ESQ.

Nevada Bar No. 011131

2300 West Sahara Avenue, Suite 900, Box 28
Las Vegas, NV 89102

Phone: (702) 893-3383

Facsimile: (702) 366-9563

Attorneys for Petitioners
CARSON TAHOE HEALTH SYSTEM
and GALLAGHER BASSETT SERVICES, INC.
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1 V.
2 JURISDICTIONAL STATEMENT
3 The District Court has jurisdiction over the instant Petition for Judicial Review per NRS
41(233B.130. The petition stems from an Appeals Officer’s Decision and Order rendered on April
51|15, 2021, in a workers’ compensation claim with the Department of Administration, Hearings
6 || Division. The Petitioners timely filed their Petition for Judicial Review on May 3, 2021.
7 V.
8 STATEMENT OF THE ISSUES
9 1. Did the Appeals Officer err as a matter of law when she found that Respondent

10 || had established that she suffered a compensable industrial injury arising out of and in the course

1 of her employment?

12

> 2. Is there substantial evidence to support the Appeals Officer’s decision?

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
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VI.
STATEMENT OF THE CASE

On June 23, 2020, Petitioner Administrator denied liability for this claim. (ROA p. 114.)

Respondent timely appealed that determination to a Hearing Officer. (ROA p. 122.)

The issue of claim denial was heard by a Hearing Officer on July 30, 2020. In a written
Decision and Order dated August 6, 2020, the Hearing Officer affirmed claim denial. (ROA pp.
Exhibit pp. 123-125.)

Respondent timely appealed that Decision and Order to an Appeals Officer. (ROA p. 126.)

On April 15, 2021, the Appeals Officer below issued a Decision and Order reversing
Petitioner Administrator’s denial of liability for Respondent’s industrial insurance claim. (ROA
pp. 1-11.)

Petitioners filed a Petition for Judicial Review and a Motion for Stay on May 3, 2021.
The Record on Appeal was submitted on June 4, 2021.

Petitioners, through Counsel, now submit their Opening Brief.

VII.
STATEMENT OF THE FACTS

Respondent, Stephen Yasmer (hereinafter referred to as “Respondent”), alleged injury to
his left foot as the result of falling on some stairs on June 8, 2020. Respondent and his manager
completed an incident report on June 10, 2020. Respondent stated that he was carrying a box of
supplies down the stairs and he thought he was at the bottom of the stairs but still had 2 more steps
to go and so he mis-stepped and fell. Respondent’s manager indicated that he should have used the
elevator instead of the stairs. (ROA p. 101.) Respondent acknowledged he could have taken the
elevator, but it was his personal preference to take the stairs. (ROA p. 24.) The stairways are open
to the general public. (ROA p. 26.)

Respondent sought medical treatment the day of the incident at the Carson Tahoe ER,
where he completed an Employee’s Claim for Compensation/Report of Initial Treatment (Form C-
4). Respondent reported that he was carrying a box walking downstairs when he fell. (ROA p.

93.
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Respondent was diagnosed with a left ankle dislocation (Fibula) and posterior malleolus
fracture. The ankle was reduced in the ER and was splinted. Respondent was referred to Tahoe
Fracture where he was already a patient and was released to light duty work. (ROA pp. 94-99.)

Respondent was evaluated by Dr. Jay Betz on June 10, 2020. Dr. Betz referred the
Respondent to Dr. Jeffrey Cummings for surgery. (Exhibit pp. 102-106.)

Dr. Cummings evaluated the Respondent on June 12, 2020. He recommended ORIF
surgery. (ROA pp. 107-110.)

Dr. Cummings performed surgery on June 15, 2020. (ROA pp. 111-113.)

On June 23, 2020, Petitioner Administrator denied liability for this claim. (ROA p. 114.)

Respondent timely appealed that determination to a Hearing Officer. (ROA p. 122.)

The issue of claim denial was heard by a Hearing Officer on July 30, 2020. In a written
Decision and Order dated August 6, 2020, the Hearing Officer affirmed claim denial. (ROA pp.
Exhibit pp. 123-125.)

Respondent timely appealed that Decision and Order to an Appeals Officer. (ROA p. 126.)

On April 15, 2021, the Appeals Officer below issued a Decision and Order reversing
Petitioner Administrator’s denial of liability for Respondent’s industrial insurance claim. (ROA
pp. 1-11.)

Petitioners timely filed their Petition for Judicial Review to this Court.

VIII.
SUMMARY OF THE ARGUMENT

This case concerns the denial of liability for an industrial insurance claim involving an
employee falling on a staircase while at work. The Appeals Officer determined the subject fall was
due to an employment-related risk, as Respondent was walking down the stairs as part of his job
duties. When the facts are viewed in conjunction with the law, however, it is clear that the risk to
Respondent was not employment-related, nor was it a personal risk. Therefore, the legal analysis
should have been for a neutral-risk, i.e., whether the risk faced by Respondent was greater than

that faced by the general public. Rio All Suite Hotel and Casino v. Phillips, 126 Nev. 346, 350,

240 P.3d 2, 5 (2010). Because the Appeals Officer used the wrong legal standard and there is not
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substantial evidence to support her decision, Petitioners respectfully request that their Petition for

Judicial Review be granted.

IX.
ARGUMENT
A

Standard of Review

This court has jurisdiction to review the final judgment of the administrative court below
per NRS 233B.130. Judicial review of a final decision of an agency is governed by NRS
233B.135. A court may set aside, in whole or in part, a final decision of an administrative agency
where substantive rights of the petitioners have been prejudiced because the final decision is in
violation of constitutional or statutory provisions; affected by other error of law; clearly erroneous
in view of the reliable, probative, and substantial evidence on the whole record; or arbitrary,
capricious or characterized by abuse of discretion.

Questions of law, including the interpretation of statutes and constitutional provisions, are

subject to de novo review. Nassiri v. Chiropractic Physicians’ Bd. of Nev., 130 Nev. 245, 327

P.3d 487, 489(2014) (statutory interpretation); Grupo Famsa, S.A. de C.V. v. Eighth Judicial Dist.

Court, 132 Nev. Adv. Op. 29, 371 P.3d 1048, 1050 (2016) (constitutionality).
In regard to review of factual determinations, this Court reviews an appeals officer’s

factual findings for substantial evidence. North Las Vegas v. Public Service Comm’n., 83 Nev.

278, 429 P.2d 66 (1967); McCracken v. Fancy, 98 Nev. 30, 639 P.2d 552 (1982). Substantial

evidence is that quantity and quality of evidence which a reasonable man would accept as

adequate to support a conclusion. Nassiri, 327 P3d at 471; Maxwell v. SIIS, 109 Nev. 327, 331,

849 P.2d 267, 270 (1993); Horne v. State Indus. Ins. Sys., 113 Nev. 532, 537, 936 P.2d 839

(1997).
Factual findings are clearly erroneous when there is no evidence or testimony in the record

for their support. Hermann v. Varco-Pruden Buildings, 106 Nev. 564, 566-67, 796 P.2d 590, 592

(1990). Agency rulings also lack substantial evidentiary support whenever they are based on
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implicit findings not found in the record. State Indus. Sys. v. Christensen, 106 Nev. 85, 87, 787

P.2d 408, 409 (1990). An agency ruling without substantial evidentiary support is arbitrary an
capricious and, therefore, unsustainable. Id. at 88, 787 P.2d at 410. Although administrative
proceedings need not strictly follow the rules of evidence, the fact-finder is charged with making a
decision based on evidence of a type and amount that will ensure a fair and impartial hearing.
Nassiri, 130 Nev. 245, 327 P.3d at 490.

The issues in this appeal are ones of fact and law. Although it is anticipated that
Respondent’s counsel will argue that these are questions of fact, and that the Appeals Officer had
the right to weigh the evidence, the Appeals Officer’s Decision and Order was clearly erroneous in
view of the reliable, probative and substantial evidence in the record. While the Court is not
required to give deference to pure legal questions determined by the agency, those conclusions of
the agency which are “closely related to the agency’s view of the facts, are entitled to deference,

and will not be disturbed if they are supported by substantial evidence.” Jones v. Rosner, 102

Nev. 215, 217, 719 P.2d 805, 806 (1986).
B.

Respondent Failed to Prove the Existence
of a Compensable Industrial Insurance Claim

Respondent has not met his burden of proving by a preponderance of the evidence that his
claim is compensable. It is Respondent, not Petitioners, who had the burden of proving his case by

a preponderance of the evidence. NRS 616C.150; State Industrial Insurance System v. Hicks, 100

Nev. 567, 688 P.2d 324 (1984). Respondent did not meet his burden.

In attempting to prove his case, Respondent had the burden of going beyond speculation
and conjecture, thus requiring that Respondent establish all facets of his claim by a preponderance
of all the evidence. To prevail, Respondent must present and prove more evidence than an amount
which would make his case and his opponent’s “evenly balanced.” Maxwell 109 Nev. At 331,

849 P.2d at 270; SIIS v. Khweiss, 108 Nev. 123, 825 P.2d 218 (1992); SIIS v. Kelly, 99 Nev. 774,
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671 P.2d 29 (1983); A. Larson, The Law of Workmen’s Compensation, § 80.33(a). Moreover,

Nevada law makes it clear that statutes governing workers’ compensation are to be decided on the
merits and not liberally construed. NRS 616A.010.

An accident or injury arises out of employment only when there is a causal connection
between the injury and the employee’s work. Therefore, the injured party must establish a link
between the workplace conditions and how those conditions caused the injury. Further, a claimant
must demonstrate that the origin of the injury is related to some risk involved within the scope of
employment. However, if an accident is not fairly traceable to the nature of the claimant’s
employment or the workplace environment, then the injury does not arise out of the claimant's

employment. Rio Suite Hotel & Casino v. Gorsky, 113 Nev. 600, 604, 939 P.2d 1043 (1997);

Mitchell v. Clark County School District, 121 Nev. 179, 111 P.3d 1104 (2005).

The Nevada Supreme Court further advised that the “Nevada Industrial Insurance Act is
not a mechanism which makes employers absolutely liable for injuries suffered by employees who
are on the job.” Rather, the Court concluded, “The requirements of ‘arising out of and in the
course of employment’ make it clear that a claimant must establish more than being at work and
suffering an injury in order to recover.” Gorsky, 113 Nev. At 605.

The Nevada Supreme Court, in Rio All Suite Hotel and Casino v. Phillips, 126 Nev. Ad.

346(2010), clarified Mitchell, supra, to the extent that Mitchell held that unexplained accidents are

never compensable.

Injuries resulting from employment-related risks are ‘all the obvious
kinds of injur[ies] that one thinks of at once as industrial injur[ies]” and are
generally compensable . . . [such as] tripping on a defect at employer’s
premises . . . Personal risk are those that are ‘so clearly personal that, even
if they take effect while the employee is on the job, they could not possibly
be attributed to the employment . . . For example, ‘a fall caused by [a
personal condition such as] a bad knee, or multiple sclerosis. [Neutral]
risks are those that are ‘of neither distinctly employment nor distinctly
personal character . . . (‘an unexplained fall, originating neither from
employment conditions nor from conditions personal to the [employee]’.
[Phillips’] injury occurred while traversing a staircase that was free of
defects, and there [was] no evidence that a risk personal to [her] caused her
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fall. Thus, [this injury] falls within the neutral -risk category . . . The act of
descending a staircase at work, in and of itself, does not present a greater
risk than that faced by the general public . . . [W]hether a fall is explained or
unexplained is irrelevant. The key inquiry is whether the risk faced by the
employee was greater than the risk faced by the general public.

In the instant matter, Respondent alleges that he injured his ankle while walking down
some stairs while he was carrying a box. His manager states that the Respondent should have been
using the elevator to perform this task, as there is an elevator for employee use and the Respondent
simply chose not to use it. (ROA p. 101.) Respondent admitted he had the option to take the
elevator or the stairs, but he made the personal choice to use the stairs while carrying a box that
impeded his view. (ROA p. 24.)

The Appeals Officer erroneously deemed Respondent’s risk to be an employment-related
risk, as the fall arose during his work duties while he was conveying a benefit to this employer.
The facts are clear that the Respondent’s fall was not caused by a defect on the stairs nor was it
from conditions personal to him. Rather, Claimant misjudged the steps while carrying a box that
impeded his view. Therefore, whether the fall was explained or unexplained is irrelevant, the key
inquiry is whether the risk faced by Respondent was greater than the risk faced by the general
public.

The Appeals Officer erred as a matter of law by applying the standard for an employment-
related risk. In view of the reliable, probative and substantial evidence in the record, this case
should have been evaluated as a neutral risk. That would require an analysis of whether the risk
faced by the Respondent was greater than the risk faced by the general public. The facts simply do
not support that conclusion. The general public was able to use the stairs where Respondent fell
(ROA p. 26); therefore, there is not sufficient evidence to support that he faced a greater risk than
the public—in fact, he faced the same risk. Moreover, Respondent had the option of using the

elevator, which would have circumvented this entire situation.
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It is Respondent’s burden to prove that his injuries arose out of and in the course of his
employment, and based on the available evidence, Respondent cannot meet his burden.
X.

CONCLUSION

For all of the aforementioned reasons, Petitioners move this reviewing court to grant the
instant petition, and order the claim to remain denied for failure to timely file the claim for
compensation and for failure to establish a compensable injury. Wherefore, Petitioners pray that
this Court grant their Petition for Judicial Review and reverse the Appeals Officer’s Order dated
April 15, 2021.

DATED this 13" day of July, 2021.

Respectfully submitted,
LEWIS BRISBOIS BISGAARD & SMITH LLP

By :CMW

JOHN P. LAVERY, ESQ.

Nevada Bar No. 004665

L. MICHAEL FRIEND, ESQ.

Nevada Bar No. 011131

2300 West Sahara Avenue, Suite 900, Box 28
Las Vegas, NV 89102

Phone: (702) 893-3383

Facsimile: (702) 366-9563

Attorneys for Petitioners

EMPLOYNET and

GALLAGHER BASSETT SERVICES, INC.
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CERTIFICATE OF COMPLIANCE

1. | hereby certify that this brief complies with the formatting requirements of NRAP
32(a)(4), the typeface requirements of NRAP 32(a)(5), and the type style requirements of NRAP
32(a)(6) because this brief has been prepared with a one inch margin in a proportionally spaced
typeface using Microsoft WORD software in 12 point Times New Roman font.

2. | further certify that this brief complies with the page limitations of NRAP 32(a)(7)
because, excluding the parts of the brief exempted by NRAP 32(a)(7)(C), the document type
volume limitation does not exceed 7,000 words. Per WORD’s word count utility, this document,
excluding the parts of the brief exempted by NRAP 32(a)(7)(C), contains 3,829 words.

3. | further certify that | have read this appellate brief, and to the best of my
knowledge, information, and belief, it is not frivolous or interposed for any improper purpose. |
further certify that this brief complies with all applicable Nevada Rules of Appellate Procedure, in
particular NRAP 28(e)(1), which requires every assertion in the brief regarding matters in the
record to be supported by a reference to the page and volume number, if any, of the transcript or
appendix where the matter relied on is to be found. I understand that I may be subject to sanctions
in the event that the accompanying brief is not in conformity with the requirements of the Nevada

Rules of Appellate Procedure.
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4. Lastly, this Brief does not contain a social security number.
DATED this 13" day of July, 2021.

Respectfully submitted,
LEWIS BRISBOIS BISGAARD & SMITH LLP

By _IMW

JOHN P. LAVERY, ESQ.
Nevada Bar No. 004665

L. MICHAEL FRIEND, ESQ.
Nevada Bar No. 011131

2300 West Sahara Avenue, Suite 900, Box 28
Las Vegas, NV 89102

Phone: (702) 893-3383

Facsimile: (702) 366-9563

Attorneys for Petitioners

CARSON TAHOE HEALTH SYSTEM

and GALLAGHER BASSETT SERVICES, INC.
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CERTIFICATE OF MAILING

Pursuant to Nevada Rules of Civil Procedure 5(b), | hereby certify that, on the 13" day of
July, 2021, service of the attached PETITIONERS’ OPENING BRIEF was made this date by
depositing a true copy of the same for mailing, first class mail, at Las Vegas, Nevada, addressed
follows:

Todd Eikelberger, Esq.

NEVADA ATTORNEY FOR INJURED WORKERS
1000 E. William Street, Suite 208

Carson City, NV 89701

CARSON TAHOE HEALTH SYSTEM
Attn: Risk Management

1600 Medical Pkwy.

Carson City, NV 89706

Yvette McCollum, Sr. Claims Adjuster
GALLAGHER BASSETT SERVICES, INC.
PO Box 2934

Clinton, 1A 52733 M W

An employee of LEWIS BRISBOIS BISGAARD & SMITH LLP
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SECOND JUDICAL DISTRICT COURT
COUNTY OF WASHOE, STATE OF NEVADA

AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding document Petitioner’s Opening

Brief filed in case number: CVV21-00809.

% Document does not contain the Social Security number of any person.

-OR -

1 Document contains the Social Security number of a person as required by:

Date: July 13", 2021

4810-9006-3345.1

A specific state or federal law, to wit:

_or_

For the administration of a public program

-0r -

For an application for a federal or state grant

-0r -

Confidential Family Court Information Sheet
(NRS 125.130, NRS 125.230 and NRS 125B.055)

LA

(Signature)

L. MICHAEL FRIEND, ESQ.

(Print Name)

PETITIONERS

(Attorney for)
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Evan Beavers Esg. (NV Bar 3399)
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Todd Eikelberger, Esqg. (NV Bar 9393)
teikelberger@naiw.nv.gov

1000 East William Street, Suite 208
Carson City, Nevada 89701

|l (775) 684-7555; (775) 684-7575

Attorney for Respondent, Stephen Yasmer

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

i CARSON TAHOE HEALTH SYSTEM and
GALLAGHER BASSETT SERVICES, INC.

Petitioner,
CASE NO., <Cv21-00809
vs.
DEPT. NO. 8
STEPHEN YASMER; and the STATE OF
NEVADA DEPARTMENT OF
ADMINISTRATION, HEARINGS
DIVISION, APPEALS OFFICE, an
IIAgency of the State of Nevada,

Respondents.

MOTION TO DISMISS PETITION FOR JUDICIAL REVIEW

i Respondent, Stephen Yasmer, by and through his attorney, Todd
Eikelberger, Esg., Deputy, Nevada Attorney for Injured Workers,
hereby moves this Court for an order dismissing the Petition for
Judicial Review filed by Carson Tahoe Health System and Gallagher
Bassett Services, Inc., on May 3, 2021, in the Second Judicial

District Court of the State of Nevada.
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attached exhibits,

This motion is made and based upon NRS 233B.130, SJDCR 12, the
the papers and pleadings on file, and the
attached Memorandum of Points and Authorities.

DATED this :2 day of August, 2021.

NEVADA ATTORNEY FOR INJURED WORKERS

SR

Evan Beavers, Esq. (NV Bar #3399)
Todd Eikelberger, Esq. (NV Bar #9393)
1000 East William Street, Suite 208
Carson City, Nevada 89701

Attorneys for Respondent
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MEMORANDUM OF POINTS AND AUTHORITIES
IN SUPPORT OF STEPHEN YASMER’'S MOTION TO DISMISS
PETITION FOR JUDICIAL REVIEW

The underlying issue in this matter involves a dispute over

acceptance of a workers’ compensation claim. Petitioners, Carson

|ITahoe Health System (herein “CTHS”) and Gallagher Bassett Services,

Inc., t(herein “GBS”) filed a Petition for Judicial Review in
Nevada’s Second Judicial District on May 3, 2021. However, none of
the aggrieved parties reside in Washoe County and the agency
proceeding occurred in Carson City so, wunder the Nevada
Administrative Procedure Act (herein “APA”), the petition was not
filed in the proper district court. Filing requirements in the
statute authorizing judicial review under the APA are mandatory
jurisdictional requirements. Therefore, as the petition was
improperly filed, this court lacks jurisdiction to conduct judicial
review and the matter must be dismissed.
I.
1SSUE PRESENTED
Whether the Second Judicial District Court lacks jurisdiction
to entertain Gallagher Bassett Services, Inc., and Carson Tahoe
Health System’s Petition for Judicial Review as it was not filed in
the proper district court required by the Nevada Administrative
Procedure Act. Stephen Yasmer contends that the court lacks
jurisdiction to consider the matter requiring dismissal of the
petition.

II.
STATEMENT OF THE FACTS

CTHS and GBS filed a Petition for Judicial Review on or around
May 3, 2021, requesting the court review an April 15, 2021,

-1
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Decision and Order issued by a Nevada Department of Administration
appeals Officer.! The petition was filed in the Second Judicial
District Court - the district court for Washoe County.?
|| The underlying issue in this matter involves a dispute over
acceptance of a workers’ compensation claim. On June 8, 2020,
Yasmer, manager of rehabilitation services for Petitioner CTHS,
fractured his ankle when he fell down stairs at Carson Tahoe
Hospital in Carson City.? He filed a claim for workers’
compensation benefits, but it was denied by Petitioner GBS, the
third-party administrator for the employer, on June 23, 2020.°
Yasmer appealed the denial and the matter was heard in front of
Appeals Officer Sheila Moore in Carson City, Nevada, on November
16, 2020.°

The C4 form, which is the claim for compensation, indicates
that Stephen Yasmer resides in Carson City, the same place the
injury occurred.® The C3 form, the employer’s report of industrial
injury, lists the address for CTHS as Carson City, Nevada.' The
certificate of service attached to the appeals officer’s decision
and order, as well as the one attached to the petition for judicial

review, lists a Carson City address for Petitioner CTHS and an Iowa

! Exhibit 1.
? Exhibit 2.
3 Exhibit 3.
1 Exhibit 4.
* Exhibit 5.
¢ Exhibit 3.

" Exhibit 6.
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address for Petitioner GBS.®

A review of the Nevada Secretary of State website reveals that
Gallagher Bassett Services, Inc., is a foreign corporation from
Delaware doing business in Nevada with a registered agent residing
in Carson City, Nevada.® Carson Tahoe Health Systems is a domestic
corporation with a registered agent alsoc residing in Carson City.!?

The petition filed in the Second Judicial District Court
pertains to an injury that occurred outside Washoe County, an
agency proceeding that occurred in Carson City, and parties that
reside outside Washoe County. There is no relationship between
Washoe County and the petition filed at all. Therefore, pursuant to
NRS 233B.130(2) (b), the Second Judicial District Court does not
have jurisdiction to consider the petition and it must be
dismissed.

III.
ARGUMENT

A, The Court Lacks Jurisdiction to Consider CTHS and Gallagher

Bassett’'s Petition for Judicial Review

In order to challenge a final decision and order issued by a
Nevada Department of Administration appeals officer, a party must
file a petition for judicial review.!! Chapter 233B of the Nevada
Revised Statutes contains the Administrative Procedure Act and,
more specifically, the requirements for judicial review of a final

decision in an administrative proceeding are found in NRS 233B.130.

& Exhibits 1 & 2.
? Exhibit 7.
19 Exhibit 8.

1 NRS 616C.370.
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Further, “the provisions of ... chapter {233B] are the exclusive

means of judicial review of, or judicial action concerning, a final

[| decision in a contested case involving an agency to which this

chapter applies.”!? 13

“When a party seeks judicial review of an administrative
decision [in Nevada], strict compliance with the statutory
requirements for such review is a precondition to jurisdiction by
the court of judicial review.”!! Further, “filing requirements are
mandatory and jurisdictional.”*®

NRS 233B.130(2) contains the requirements for judicial review
petitions. Subsection (a) of that section of the statute details
the parties to be named, (c¢) lists additional people to be served,
and (d} requires the petition to be filed with 30 days after
service of the final agency decision. However, subsection (b)
mandates the court in which to file and specifically requires that
petitions for judicial review be “instituted by filing a petition
in the district court in and for Carson City, in and for the county
in which the aggrieved party resides or in and for the county where
the agency proceeding occurred.” Applying the residency requirement

of subsection (b), the May 3, 2021, Petition for Judicial Review

12 NRS 233B.130(6).

13 NRS 233B.020 contains the legislative intent behind the APA and notes it
was created to establish the “minimum procedural requirements for the ...
adjudication procedure of all agencies of the Executive Department of the
State Government.” Thus, the act applies to adjudication procedures of appeals
officers in the Department of Administration.

4 Kame v. Employment Security Dep’t, 105 Nev. 22, 25, 769 P.2d 66, 68, (1989)

citing Teepe v. Review Board of Indiana Fmp. Sec. Div,, 136 Ind.App. 331, 200
N.E. 2d 538, 539, (1964), (dealing with the time period for filing a
petition).

15 civil Service Com’n for Citv of Reno v. Second Judicial District Court ex

rel. County of Washoe, 118 Nev. 186, 189-190, 42 P. 3d 268, 271, (2002).
—-4-
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was required to be filed in the district court for Carson City,
Nevada.

The language of NRS 233B.130(2) (b) is clear and provides three
potential Jjurisdictions where a petition can be filed - the
district where the proceeding took place, the district where a
petitioner resides, or Carson City. Thus, under Nevada law, one of
those three locations must be selected when filing a petition.
However, the immediate petition was not filed in compliance with
NRS 233B.130(2) (b).

Based on the certificates of service of the documents attached
heretc as exhibits one and two, the claim forms attached as
exhibits three and six, and the print outs from the Nevada
Secretary of State attached as exhibits seven and eight, neither
Petitioner resides in Washoe County. CTHS resides in Carson City,
and GBS does not reside in the State of Nevada as it 1s a foreign
corporation and, as such, cannot reside in any county of the
state.!® Further, the agency proceeding being appealed did not occur
in Washoe County, and, not even the injury at issue occurred in
Washoe County. Thus, the Second Judicial District Court does not
have jurisdiction to hear the May 3, 2021, Petition for Judicial
Review and it must be dismissed.

The Nevada Supreme Court has held that failure of a petitioner
to strictly comply with the requirements of 233B.130(2) results in
a lack of jurisdiction for a district court to consider a petition

for judicial review.!” Further, “only those decisions falling within

1 Iiberty Mut. v. Thomasson, 130 Nev. 28, 34, 317 P.3d 831, 836 (2014).

17 Washoe County v. Otto, 128 Nev, 424, 434, 282 P.3d 719, 726 (2012).

-5-
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the APA's terms and challenged according to the APA's procedures
invoke the district court's jurisdiction.”?®

When a petitioner seeks “to invoke a district court's
jurisdiction to consider a petition for judicial review, the
petitioner must strictly comply with the APA's procedural
requirements” contained in NRS 233B.130(2).!® In short, the Nevada
Supreme Court has interpreted NRS 233B.130(2) to be a strict
compliance statute, not a substantial compliance statute.®’

The word “must” precedes paragraphs (a)-{c) of NRS 233B.130(2)
and “imposes a mandatory requirement.”?' Thus, “NRS 233B.130(2) (b}
is mandatory and jurisdictional.”?* Failure to follow its
requirements deprives a court of jurisdiction and requires the
petition to be dismissed.

Under Nevada law, “[a] district court is empowered to render
a judgment either for or against a person or entity only if it has
jurisdiction over the parties and the subject matter.”?
Furthermore, if the 30 day filing period contained in NRS
233B.130(2} (d) has elapsed, a petitioner cannot <correct or

otherwise amend its lack of compliance with NRS 233B.130(2) (b} as

% 1d. at 431, 282 P.3d 719, 725 (citing Private Inv. Licensing Bd., v.
Atherley, 98 Nev. 514, 515, 654 P.2d 1019, 1019 (1982})).

1 I1d. at 432, 282 P.3d at 725.

20 See Leven v. Frey, 123 Nev. 399, 406-407, 168 P.3d 712, 717 {(2007) (stating
that the Nevada Supreme Court determines whether a statute requires strict or
substantial compliance).

21 Thomassen, 130 Newv. at 31, 317 P.3d at 834.

2 1d, at 32, 317 P.3d at 835.

3 C.H.A, Venture v. G.C. Wallace Consulting Engineers, 106 Nev. 381, 383, 794

P.2d 707, 709, (1990) citing Young v. Nevada Tile Company, 103 Nev. 436, 442,
744 P.2d 902, 905, (1987).

_6_
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is the case in the present matter.?® ™“Noncompliance with the
requirements is grounds for dismissal of the appeal.”?®

Based on the foregoing, the Second Judicial District Court
does not have jurisdiction to consider this matter and the Petition
for Judicial Review must be dismissed.

Iv,
CONCLUSION

The Petitioners have not complied with the filing requirements
of NRS 233B.130(2) (b} and, therefore, the Second Judicial District
Court does not have jurisdiction to hear the petition so it must be
dismissed.

DATED this c;) day of August, 2021.

NEVADA ATTORNEY FOR INJURED WORKERS

Evan Beavers, Esqg. (NV Bar #3399)
Todd Eikelberger, Esqg. (NV Bar #9393)
1000 East William Street, Suite 208
Carson City, Nevada 89701

Attorneys for Respondent,

Stephen Yasmer

¥ Liberty Mutual v. Thomasson, 130 Nev. Adv. Rep. 4, 317 P.3d 831, 836

{2014).

2% Kame, 105 Nev. at 25, 769 P.2d at 68 (citing Teepe v. Review Board of
Indiana Emp. Sec. Div., 200 N.E.2d 538, 539 (Ind.App. 1964)}).
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AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding

MOTION TO DISMISS PETITION FOR JUDICIAL REVIEW, filed in regard to

Nevada Department of Administration Hearings Division Appeal Number
2100639-8YM ({(Second Judicial District Court Case Number CV21-
00809) :

X Does not contain the Social Security Number of any

person,
=0R-
Contains the Social security Number of a person as

required by:

A. A specific State or Federal law, to wit:
B. For the administration of a public program or for

an application for a Federal or State grant.

h_r:gﬁ;dff cfﬁi;f? Ei?{l (é%szk

Todd Eikelb%rger, Esqg, Deputy Date
|| Nevada Attorney for Injured Workers
Attorney for Respondent, Stephen Yasmer
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CERTIFICATE OF SERVICE
Pursuant to NRAP 3(d) (1) and 25(d), as well as NRCP 5, I
certify that I am an employee of the State of Nevada, Nevada
Attorney for Injured Workers, and that on this date, the foregoing
MOTION TO DISMISS PETITION FOR JUDICIAL REVIEW was electronically
submitted to the clerk of the Court for the Second Judicial
District by using the eFlex system, resulting in electronic service

to the following user(s)

JOHN P LAVERY ESQ (John.laverv@lewisbrisbois.com)
LEWIS BRISBOIS BISGAARD & SMITH LLP

2300 W SAHARA AVE STE 900 BOX 28
LAS VEGAS NV 89102

JEANNE P BAWA ESQ (Jeanne.Bawa@lewisbrisbois.com)
LEWIS BRISBOIS BISGAARD & SMITH LLP

2300 W SAHARA AVE STE 900 BOX 28
LAS VEGAS NV 89102

patep: _ AUGMST Zf Lozl

SIGNED: ALEX ANDRACA
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EXHIBIT NO.

W Mo

INDEX OF EXHIBITS

DESCRIPTION
May 3, 2021, Petition for Judicial Review.
April 15, 3021, Decision of Appeals Officer.
June 8, 2020, C-4 form.

June 23, 2020, Claim denial letter from
Gallagher Bassett Services, Inc.

Cover page of Transcript of Proceedings from
November 16, 2020.

RAugust 9, 2020, C-4 form.

Gallagher Bassett Services, Inc.’s Entity
Information from Nevada Secretary of State’s
website.

Casrson Tahoe Health System’s Entity
Information from Nevada Secretary of State’s
website.

Proposed Order Grating Motion to Dismiss
Petition for Judicial Review
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NEVADA DEPARTMENT OF ADMINISTRATION F'LEB
BEFORE THE APPEA!S OFFICER A
PR15 209
t"ﬂ”'f)p‘u)
i AN
Aﬁﬁfm3cwf£%ykm
In the Matter of the Claim No.:000706-038452-wC-01

lIndustrial Insurance Claim

Hearing No,: 2100033-SD
of

Appeal No.: 2100639-38YM

STEPHEN YASMER

Stephen Yasmer was carrying a b x of brochures and descended
a stalrcase at Carson Tahoe Hospital on June 8, 2020, while in the
course and scope of his employment with Carson Tahoe Health
Systems. Mr, Yasmer’s vision was impeded by the box and he mis-
stepped causing him to fall and fracture his ankle. A claim for
benefits was filed and denied by Gallagher Bassett Services, the
third party administrator for the employer on June 23, 2020. The
denia. was appealed and the determination was affirmed by the
Hearing Officexr on August 6, 2020. Appeal was taken and forms the
lWbasis for the current matter,

DECISION AND ORDER

This appeal concerns a dispute over claim acceptance. The
liAppeals Officer finds that Stephen Yasmer has met the requirements
under Nevada’s workers’ compensation scheme for claim
compensability as he has proven, by a preponderance of the

evidence, that his iniury arose out of and in the course of his

|employment.

the above-entitled appca! wa: hisrd by the Appeals Officer
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under Appeal Number 2100639-SYM. Claimant, Stephen Yasmer, was
presert by telephone and represented by Todd Eikelberger, Esq.,
Deputy, Nevada Attorney for Injured Workers, who was also present
by telephone. Gallagher Bassett Services, the third-party
administrator for the employer, Carson Tahoe Health Systems, was
represented by John Lavery, Esq., of Lewis Brisbois Bisgaard ¢
Smith, LLP, who appeared by telephone.
The following were submitted, marked, and admitted into
evidence:
. Exhibit 1 consisting of 45 pages; and
. Exhibit 2 consisting of 34 pages.
Testimony was provided at hearing by:
. Stephen Yasmer by telephone.
Pursuant to Nevada’s Administrative Procedures Act, Chapter
2338 of the Nevada Revised Statutes; Nevada’s Industrial Insurance
Act, Chapters 616A through 617, inclusive, of the Nevada Revised
Statutes; and related regulations, and, after careful consideration
of the totality of all evidence submitted and testimony provided,
the Appeals Officer finds and decides as follows:
I.
FINDINGS OF FACT'
Stephen Yasmer, manager of rehabilitation services at Carson
Tahoe Health Systems (herein “CTHS”), was injured while descending
stairs at Carson Tahoe Hospital (herein, "“CTH”), where he

maintained an office, with a large box in his hands on June 8,

! Any finding of fact more appropriately considcored to b a ¢ nclusion of
law, and vice versa, shall be so deemed.

N
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2020.% He testified at hearing that he left the main therapy office
on the third floor and began descending the staircase carrying a
box of brochures for work.? Although carrying the box did not
impair his physical ability to walk, it did impede his wvisual
field.* He mis-stepped because he thought he had reached the
landing and fell two steps fracturing his left ankle.

Fellowing the incident, he taken to the emergency room in
CTH where it was noted that:

he was carrying a box (sic¢] supplies down to the basement

when he thought he was on the bottom stair and could not

see that there is [gig] still to [sic] more stairs

beneath MCV stepped forward thinking he was stepping onto

the landing and missed the bottom to [sic) stairs falling

hard on to his left ankle causing some notable

deformity.*®
The diagnosis was an acute left ankle dislocation, fibular
fracture, and posterior malleolus fracture. A C4 form was filled
cut on June 8, 2020, and the physician checked the box indicating
that he could connect the left ankle in‘ury as job incurred.

Yasmer was seen at Nevada Occupat:onal Health on June 10,
2020, and told he would require an op=n reduction and internal

fixation of the left ankle so0o he was referred to Dr., Jeffrey

Cummings.® Dr. Cummings at Tahoe Fractur: saw him on June 12, 2020,

? Exhibit 1, 1 and testimony of Stephen Yasmer a:t hearin;.
} Testimony of Stephen Yasmer at hearing.

‘ld.

*id.

¢ Exhibit 1, 8.

' Id. at 10.

¢ Id. at 1.

$ Id. at 16-17.
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and indicated he required a "“left ankle lateral mel leolus and
syndismosis open reduction internal fixation.” The procedure was
performed on June 15, 2020, at CTH.

Yasmer filed a claim for workers’ compensation benefits which
was denied by Gallagher Bassett Services, the third-party
administrator (herein, “TPA”) for CTHS, on June 23, 2020.' This
determination was appealed and, on August 6, 2020, the hearing
officer affirmed claim denial.!® That decision and order was
appealed and forms the basis for the current matter.

Dr. Cummings saw Yasmer again on September 2, 2020, for a
drainage of his wound and for hardware removal.!* Yasmer returned
on September 15, 2020, and it was found that the wound was healing
well, with no drainage, so the sutures were removed.

Yasmer's testimony at hearing regarding his work and mechanism
of injury are found to be consistent, reliable, and credible.
medi -1l reporting clear'y shows Yasmer suffered a left ankle
fract.ure that required a redu '.n .nd then a draining of the wound
with ‘ardware removal. Based on the foregoing, the Bppeals Officer
finds that a preponderance of all evidence submitted supports
Yasmer's position that his claim should be accepted. The weight of
the evidence, the credible medical reporting, and the reliable

testimony of Yasmer establish that he suffered injury to his left

19 1d. =t 18.
1 1d. at 25.
12 1d. st 4.

1 74, at 5-6.

" I1d. at 39,
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ankle in the form of a fracture as he was walking down stairs
carrying a box of work brochures. Thus, his left ankle fracture is
found to be industrially related and compensable.
II.
CONCLUSIONS OF LAW

To qualify for benefits for an industrial injury, an employee
has the burden to demonstrate, by a preponderance of the evidence,
that an injury by accident arose out of and in the course of his
employment.'® The Nevada Supreme Court has defined a “preponderance
of evidence” as a standard of proof that “should lead the trier of
fact ‘to find that the existence of the contested fact is more
probable than its nonexistence.’” ' Further, in evaluating the
evidence of a work injury, the fact finder must consider the
totality of the circumstances.

In establishing a claim for benefits, an injury by accident
must be shown. Under Nevada law, an acc:dent is an “unexpected or
unforeseen event happening suddenly and violently, with or without
human fault, and producing at the time objective symptoms of an
injury.”'® While “a sudden and tangible happening of a traumatic
Wnature, producing an immediate or prompt result which is

established by medical evidence” consti-utes an injury. -

Lﬂ Applying those statutory definitions, it was unforseen that

1* NRS 616C.150(1); NRS 616A.030; NRS 616A.265(1:.
¥ Brown v. State, 107 Nev. 164, 166, 807 P.2d 1:79, 1381, (19391,

¥ Rio Suite Hotel & Casino v. Gorsky, 113 Nev. 607, 614, 939 P.2d 1143,
1046 (1997).

!¢ NRS 616A.030.

' NRS 616A.265{1).
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Yasmer would miss a step and fall so the first prong of accident is
met, Since it caused him to suffer an ankle fracture, it was
capable of producing a harmful result and so happened suddenly and
violently. Therefore, Yasmer suffered an accident. Further, there
was an injury as a result of that accident since he adduced medical
eviderce showing a sudden and tangible happening - an ankle
fracturing. It was traumatic in nature because it was capable of
producing a harmful result In Yasm-=r’s left ankle which was later
diagnosed as a fracture.

Based on the foregoing, Yasm:r has proven he suffered an
injury by accident. Further, he has a'so shown a connection of that
injury by accident to his work.

Generally, an injury arises out of employment if there is “‘a
causal connection between the in'ury and the employee’s work,’ in
which ‘the origin of the in‘ury °'s related to some risk involved
within the scope of employment.’” To find causation a physician
must establish to a “reasonable degree of medical probability that
the condition in question was caused by the industrial injury or
sufficient facts must be shown so that the trier of fact can make
a reascnable conclusion that the condition was caused by the
industrial injury.”*

There are three categories of risks: employment, personal, and

neutral.? Employment risks are compensable, personal risks are not

2 Migchell v, Clark Cnty. Sch. Dist., 121 Nev. 179, 182, 111 P.3d 1104,
1106 (2005) (quoting Gorsky, 113 Nev. at 604, 939 P.2d at 1046).

% Horne v, State Indus. Ins. Sys., 113 Nev. 532, 537-8, 936 P.2d 839, 842
(1997) .
2 pio All Suite Hotel i Phillips, 126 Nev. 346, 351, 240 P.3d
2, 5 (2010}.

-6-

000152




(775) 6B4-7555

2200 South Rancho Drive, Suite 230
{702) 486-2830

Suite 208

NEVADA ATTORNEY FOR INOURED WORKERS
1000 EBast William Street,

Carson City, NV 89701

Las Vegas, NV 83102

10
11
12
13
14
15
le
17
18
19
20
21
22
23
24
25
26
27

28

compersable, and neutral risks are compensable if they satisfy the
increased-risk test. Personal risks are those that are
attributable to personal issues - not to the employment. '
Employment risks include “obvious kinds of injur(ies] that oane
thinks of at once as industrial injuries. All the things that can
go wrong around a modern factory, office, mill, mine, retail
establishment, transportation system, or construction project.”
Neutral risks are those that do not fall within either the
employment or personal risk categories. ®

Yasmer’s injury was caused by an :mployment risk as his left
ankle fracture arose out of his w rk duties since he was conveying
a benefit to his employer when hc was carrying the box of work
brochures down stairs at the faci ity where he worked. Accordingly,
Yasmer’s injury is considered to have arisen from an employment
risk and, as such, he has met his burden of proof in showing that
his injury arose out of his employment.

In the Supreme Court case of Rio All Suite Hotel & Casino v,
Phillips, 126 Nev. 346, 240 P.3d 2 (2010), it was found that an
injury from climbing stairs was a compensable, neutral risk because
the c¢laimant in that matter was required to climb the stairs by her
employexr., CTHS argued that Yasmer was not required to use the
stairs, unlike the claimant in Phillips, and therefore his injury
did not arise out of his employment. However, Yasmer argued that

the stairs were not dispositive of the issue in this matter but

» 1d. at 351-53, 240 P.3d at 5-7.

* 1dg. at 351, 240 P.3d at 5.

* 1-4 Larson’'s Workers’ Compensation Law § 4.01.

? phillips at 351, 240 P.3d at 6.
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rather it was the act of carrying the box. Yasmer was required to
carry the box of brochures, which impeded his vision and caused him
to misjudge his location on the staircase, resulting in him falling
and fracturing his ankle. Pursuant to Phillips, carrying a box of
brochures from one location to another is an employment risk that
impedes a person’s filed of vision. Because of that, Yasmer fell
and fractured his ankle, thus, his injury arose out of his
employment.,

Furthermore, the evidence establishes that Yasmer’s injury
occurred within the course of his employment. “[W]hether the injury
occurs within the course of the employment refers . . . to the time
and place of employment, i.e. whether the injury occurs at work,
during working hours, and while the employee is reasonably
performing his or her duties.” As discussed, Yasmer’'s injury
occurred while he was at work in the hospital. It happened while he
was reasonably performing h’s job duties as he was required to

carry the box of brochures. Further, he was conferring a benefit on

f| his employer at the time of the injury. ®

Finally, credible and probative medical evidence, from which
a reasonable conclusion can be formed that Yasmer’s injury occurred
in the course and scope of his employment, was provided by his
physicians. ? Specifically, !'he cmergency room doctor checked the

box on the C4 form indicating 'hat he could directly connect the

I Wood v. Safewav, Inc., 121 Nev. 724, 733, 121 P.3d 1026, 1032 (2005).
?® gee Evansg v. Southwes , 108 Nev. 1002, 1006, 842 P.2d 719, 721
(1992). ’

» gnited Exposition Serys, Co. v. Stois ind, . Ins. Sys., 109 Nev. 421,
425, B51 P.2d 423, 425.
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left ankle fracture as job incurred. Also, Dr. Cummings noted that
the injury occurred at work when Yasmer missed a step while
carrying a box. This reporting is the most persuasive, credible
medical evidence and is based on facts supported by evidence.?
Thus, Yasmer, through his credible testimony and presentation of
probative medical reporting, and other evidence, has met his burden
of proof in showing that his injury by accident arose out of and in
the course of his employment.

Based on the foregoing, sufficient facts have been presented
to establish, by a preponderance of the evidence, that the June 8,
2020, fall caused an injury by accident that arose out of and in
the scope of employment. Thus, Yasmer has met his burden of proof
for his claim for industrial injury benefits to be compensable
under Nevada’s workers’ compensation scheme.

ORDER

For the above reasons, the Hearing Officer’s August 6, 2020,

Decision and Order affirming the third party administrator’s June

23, 2020, determination regarding claim denial is REVERSED.

% gee NRS 616C.098.

M Meclanahan v, Raleys, 117 Nev., 921, 928, 34 P.3d 573, 578 (2001).

-9~
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Therefore, Gallagher Bassett Services, the third party
administrator for the employer, Carson Tahoe Health Systems, shall
accept Stephen Yasmer’s claim, claim number 000706-038452-WC-01,
for benefits as a compensable workers’ compensation claim and shall
provide or reimburse for all approp-iate treatment and benefits
available under chapters 616A to 617, I‘nclusive, of Lhe Nevada
Revised Statutes.

IT I8 SO ORDERED this l ( lay of

, 2021,

SHELIA Y,/ MOORE

N OTJICE: Pursuant to NRS 233B.130 and NRS 6156C.370, should
any party desire to appeal this final decision of tte Appeals
Officer, a Petition for Judicial Review nust be filed with the
District Court within thirty (30) days after service by mail of
this decision.

Submitted by:
NEVADA ATTORNEY FOR INJURED WORKERS

=z

Todd Eikelberger, Esq., Deputy
1000 East William St., #208
Carson City, Nevada 84701

-10-

000156




CERTIFICATE OF MAILING

The undersigned, an employee of the State of Nevada, Department of Administration,
Hearings Division, does hereby certify that on the date shown below, a true and correct copy of
the foregoing Decision was deposited into the State of Nevada Interdepartmental mail system,
OR with the State of Nevada mail system for mailing via United States Postal Service, OR
placed in the appropriate addressee runner file at the Department of Administration, Hearings
Division, 1050 E. Williams Street, Suite 450, Carson City, Nevada, 89701 to the following:

STEPHEN YASMER
2257 CARSON RIVER ROAD
CARSONCITY, NV 89701

NAIW
1000 E WILLIAM #208
CARSON CITY NV 89701

CARSON TAHOE HEALTH SYSTEM
1600 MEDICAL PARKWAY
CARSON CITY, NV 89703

GALLAGHER BASSETT SERVICES, INC
PO BOX 2934
CLINTON, IA 52733-2934

JOHN P LAVERY ESQ

LEWIS BRISBOIS BISGAARD & SMITH LLP
2300 W SAHARA AVE STE 900 BOX 28

LAS VEGAS NV 89102-4375

Dated this [ 5 day of April, 2021.

Kristi Fraser, Legal Secretagy 11
Employee of the State of Nevada

000157



EXHIBIT 2

EXHIBIT 2

FILED
Electronically
CV21-00809

2021-08-02 02:06:26 PM
Alicia L. Lerud
Clerk of the Court
Transaction # 8573355 : sacordag

000158



I | $3550
JOHN P. LAVERY, ESQ.
2 || Nevada Bar No. 004665
JEANNE P. BAWA, ESQ.
3 Nevada Bar No. 0607359
4 | LEWIS BRISBOIS BISGAARD & SMITH LLP
2300 West Sahara Avenue, Suite 900, Box 28
5 || Las Vegas, Nevada 89102
Phone: (702) 893-3383
6 | Facsimile: (702) 366-9563
7 Email: john.lavery@lewisbrisbois.com
Email: jeanne bawa@lewisbrisbois.com
8 || Aftorneys for Petitioners
CARSON TAHOE HEALTH SYSTEM
9 || and GALLAGHER BASSETT SERVICES, INC.
10 IN THE SECOND JUDICIAL DISTRICT COURT OF
THE STATE OF NEVADA IN AND FOR THE
1 COUNTY OF WASHOE
12 [{CARSON TAHOE HEALTH SYSTEM and
13 GALLAGHER BASSETT SERVICES, INC.,
Petiticners,
14 Case No.
V.
15 Dept. No.
STEPHEN YASMER; and the
16 | STATE OF NEVADA DEPARTMENT
OF ADMINISTRATION, HEARINGS
17 | DIVISION, APPEALS OFFICE,
8 an Agency of the State of Nevada,
Respondents.
19
20 PETITION FOR JUDICIAL REVIEW
21 COMES NOW Petitioners, CARSON TAHOE KEALTH SYSTEM and GALLAGHER

22 [ BASSETT SERVICES, INC., by and through their attorneys, JOHN P. LAVERY, ESQ,, and
23 || JEANNE P. BAWA, ESQ., of LEWIS BRISBOIS BISGAARD & SMITH LLP, in the above-
24 | entitled Petition for Judicial Review and petitions this Court for judicial review of the decision of

25 || the Appeals Officer, SHEILA Y. MOORE, ESQ,, filed on April 15, 2021, a copy of which is

26 | attached hereto as “Exhibit “1.”.
27

28 |

4823-1595-4407.1 1 26878-2777
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The instant Petition for Judicial Review is filed pursuant to NRS Chapter 616C.370,
which mandates that judicial review shall be the sole and exclusive authorized judicial '
proceeding in contested industrial insurance claims for compensation for injury or death and
pursuant to NRS 2333.130, et seq.

The decision of the Appeals Officer was in violation of comstitutional or statutory
provisions, was in excess of the authority of the Appeals Officer, was based upon errors of law,
is arbitrary or capricious in nature, and constitutes an abuse of discretion. Petitioners, CARSON
TAHOE HEALTH SYSTEM and GALLAGHER BASSETT SERVICES, INC., specifically
request, pursuant to NRS 233B.133, that this Court receive written briefs and hear oral argument.

DATED this 5 day of May, 2021.

Respectfully submitted,
LEWIS BRISBOIS BISGAARD & SMITH LLP

. LAVERY, ESQ.

Nevida Bar No. 004665

JEANNE P, BAWA, ESQ.

Nevada Bar No. 007359

2300 West Sahara Avenue, Suite 900, Box 28
Las Vegas, Nevada 89102

Phone: 702-893-3383

Fax: 702-366-9563

Attorneys for Petitioners

CARSON TAHOE HEALTH SYSTEM

and GALLAGHER BASSETT SERVICES, INC.

4823-1595-4407 1 / 268782777 2
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CERTIFICATE OF MAILING

Pursuant to Nevada Rules of Civil Procedure 5(b), I hereby certify that, onthe _ 3rd
day of May, 2021, service of the attached PETITION FOR JUDICIAL REVIEW was made
this date by depositing a true copy of the same for mailing, first class mail, at Las Vegas,
Nevada, addressed follows:

Stephen Yasmer Michelle L. Morgando, Esq., Sr. A

2257 Carson River Road Officer B i

Carson City, NV 89701 NEVADA DEPT. OF ADMINISTRATION
Appeals Division, Appeals Office

Todd Etkelberger, Esq. 2200 S. Rancho Drive, Ste. 220

NEVADA ATTORNEY FOR INJURED
il Las Vegas, NV 89102

1000 E. Willlam Street, Suite 208 .
Carson City, NV 89701 Laura Freed, Director
DEPARTMENT OF ADMINISTRATION

ARSON TA 515 E. Musser Street, Suite 300
ﬁm; R?sk T HOE }gwm SYSTEM o Cis, NV 9301
1600 Medical Pkwy.
Carson c;:;a vag;?oﬁ Aaren D. Ford, Nevada Attorney General

' OFFICE OF THE ATTORNEY GENERAL
Yvette McCollum, Sr. Claims Adjuster 100 North Carson Street
GALLAGHER BASSETT SERVICES, Carson City, NV 89701
INC.
PO Box 2934
Clinton, IA 52733

Sheila Y. Moore, Esq., Appeals Officer
NEVADA DEPT. OF ADMINISTRATION
Appeals Division, Appeals Office

1050 E. William Street, Ste. 450

Carson City, NV 89701

An employee o LEWIS BRISBOIS

4823-1595-4407.1 / 268718-2177
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Judicial Review filed in case number:

Date:

SECOND JUDICAL DISTRICT COURT

C OF WASHOE, STATE OF NEVADA

F TI
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding document, Petition for

)( Document does not contain the Social Security number of any person.
-OR-

1 Document contains the Social Security number of a person as required by:

A specific state or federal law, to wit:

- Qr -

For the administration of a public program

«Qr -

L1 For an application for a federal or state grant

-Or -

! Confidential Family Court Information Sheet
(NRS 125,130, NRS 125.230 and NRS 125B.055)

55 A\
(Sj?éture)
JEANNE P. BAWA

(Print Name)

PETITIONERS

(Attorney for)

4823-1595-4407 | + 26878.2777
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II NEVADA DEPARTMENT OF ADPMINISTRATION '='l.EE[)

2 BEFORE THE APPEALS OFFICER APR! 5202‘

? i DE‘R" < ADMpYS L

4 PHEALS OF P

5

6| In the Mattexr of the Claim No.:000706-038452-WC-01
Industrial Insurance Claim

7 Hearing No.: 2t00033-SD

8 of Appeal Wo.: 2100639-SYM

9 § STEPHEN YASMER

10 /

11 Stephen Yasmer was carrying a box of brochures and descended

12l a staircase at Carson Tahoe Hospital on June 8, 2020, while in the
13 || course and scope of his employment with Carson Tahoe Health
14 || Systems. Mx. Yasmer's vision was impeded by the box and he mis~
15 {| stepped causing him to fall and fracture his ankle. A claim for
16 || benetits was filed and denied by Gallagher Bassett Services, the
17§l third party administrator for the employer on June 23, 2020. The
18 | denia® was appealed and the determination was affirmed by the
19 § Hearing Officer on August 6, 2020. Appeal was taken and forms the

20 I basis for the current matter.

21 DECISION AND ORDER
22 This appeal concerns a dispute over claim sacceptance. The

23 [ Appeals Officer finds that Stephen Yasmer has met the requirements
24 {l under Nevada's workers’ compensation  scheme for claim
25 | compensability as he has proven, by & preponderance of the
26 | evidence, that his injury arose out of and in the course of his

27 §| employment.
28 The above-entitled appeal was heard by the Appeals Officer
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under Appeal Number 2100639-SYM. Claimant, Stephen Y&asmer, was
presert by telephons and represented by Todd Eikelberger, Esq.,
| Deputy, levada Attorney for Injured Workers, who was also present
by telephone. Gallzgher Bassett Services, the third-party
administrator for the employer, Carson Tahoe Health Systems, was
represented by John Lavery, Esg., of Lewis Brisbois i-isgaard ¢
smith, L.P, whu appeared by telephone.

The following were submitted, marked, and admitted into

| evidence:

[T-S- - TS Y. ST B S A

=
o

. Exhibit 1 consisting of 4: pages; and

[
[

. Exhibit 2 consisting of 34 pages.
Testimony was provided at hearing by:

. stephen Yasmer by telephone.
pursuant to Nevada’s Administrative Procedures Act, Chapter
2338 of the Nevada Revised Statutes; Nevada's Industrial Insurance
Act, ‘hapters f16A through 617, inclusive, of the Nevada Revised
| sStatutes; and related regulations, and, after careful consideratirn
of the totality f all evidence submitted and testimony provided,
the Appeals f£finer finds and decides as follows:

I.
FINDINGS OF FACT!

¢+ephen Yasmer, manager of rehabilitation services at Carson
ITahoe Health Systems (herei: “CTHS”), was injured while descendinyg
staire at Carson Tah:e Hospital (herein, “* H” , where he

| maintained an +ffice, with a large box in his hands on June 8§,

| * Any findina ' £ fact more appropriately -onsiderad t. ke a3 ¢ mnclusion £
| 1aw, arn! vic: versa, shall be s deemed.

-2-
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2020. He testified at hearing that he left the main therapy »ffice
on the third floor and began descending the :-aircase carrying a
box of brochures for work.? Although carrying the box did not
impair his physical ability to walk, it did impede his visual
field.' He mis-stepped bc :..se he thought he had reached the
landing and fell two steps fracturing his left ankle.

Following the incident, he taken to the emergency rcom in
CTK where it was noted that:

L- was carrying a bux 'sic! supplies down to the basement

when he thought he was on the bottom stair and could n t

see that there is {gi¢gl| still to ({[sic] more stairs

beneath MCV stepped fcrw .d thinking he was stepp.:@g -nto

the landing and miss=d the bottom to {sic) stairs falling

hard on t: his 1left ankle causing some notable

deformity.
The diagnosis was an acute left ankle dislocation, flbular
fracture, and p.-terior malleslus fracture. A "4 form was fillei
out on June 8, 202N, and the physician checked the bL..x indicating
that he could connect the left ankle injury as job inc :red.’

Yasmer was seen at Nevada Occupational Health n June 1,
20:., and told he w.uld require an open reducticn ar.l internal

fixati.n . f th: left ankle so he was referred to Lr. Je:frey

Cummings. Lr. ummings at Tahoe Fracture saw him on June 12, 2.2y,

Exhib:t 3, 1 and tistimony -f Stephen Yasmer at hearcing.
restis *py I Stor' an Yasmer at hearing.
4.
Xd.
. ieit 1, 9.
Id, at i .
* Id, at 1.
Ig, at 16-17.
-3
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and indicated he required a “left ankle lateral melleolus and
syndismosis open reducticn internal fixation.”" The procedure was
perf.rmed on June 15, 202U, at CTH.**

jasmer f led & claim for workers’ compensation benefits which
was denied by Gallagher Bassett Services, the third-party
administrator :herein, “TPA") for CTHS, on June 2+, 2020.' This
determination was appea.ed and, on August 6, 2020, the hearing
officer affirmed claim dcnial.’® That decision and crder was
appealed and rorms the basis for the current matter.

Dy. Cummings saw Yasmer again od September 2, 2020, for a
drainage of his wound and for hardware removal.? Yasmer returned
on September 15, 2020, and it was found that the wound was healing
well, with no drainage, so the sutures were removed.

Yasmer’'s testimony at hearing regarding his work and mechanism
of injury are found to be consistent, reliable, and credible. The
medic.l reportir ‘ear'y stows Yasmer suffered a lett ankle
frocture that reguir.d 3 « i. -i.n and then a draining £ the w urnd
with hardware rum ,va . Based 'n the foregoing, the Appeals Officer
£inds that a preponderar-e -f all evidence submitted suppuorts
Y--mexr's position that his claim should be accepted. The weight of
the evidence, the credible medical reporting, and the reliab.e

testimony of Yaamer establish that he suffered injury t hia left

- Id. b 1s.
U o14, at st
oid. at

¥ 1d, at -6,
W oI4, at 3

¢
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ankle in the furm of a fracture as he was walking down stairs
carrying a box of work brochures. Thus, his left ankle fracture is
found t- be industrially related and compensable.
II.
CONCLUSIONS OF LAW

To qualify for benefits for an industrial injury, an employee
has the burden t- demonstrate, by a preponderance of the evidence,
that an injury by accident arose cut of and in the ~ourse f his
kempl yment. - The Nevada Supreme Court has defined a “prepond rance
of evidence” as a standard .f procf that “should lead the trier of

fact ‘to - .nd that the existence of the contested fact is m-re

evidence . f a w.rk injury, the fact finder must consider the
totality . £ the :ir-umstances.’

In establishing a claim for benefits, an injury by accident
must be shown. I'nder Nevada law, an accident is an “unexpected or
unforeseen ever.t happening suddenly and violently, with r without
human fault, and producing at the time objective sympt ms ' f an
intury.”f while “a sudden and tangib'e happening of a traumati
nature, produ-ang an immediate or prompt result whi~h is

estab)ished by med:i -al =vi ience” constitutes an injury.

‘probable than 1ts nonexistence.’”! Further, in evaluating the

Applying thuse statutory definiticns, it was unforse:n that

F“ NRS 6.c..22 : NRS F10A.030; NRS Gl6A.=65:1).

' prown v. 9tate, ..’ Mev. 164, 166, 807 P 2d 1379, 1381, '1991).

#1 Bi. Suite Hote) g Caeino v, Gorsky, 113 Nev. 600, 604, 339 E..d ' 43,
1.4€ 1997,

t NRS vaA. 3.

i" NR ¢ 6R.265 1

5
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Yasmer would miss a step and fall so the first prong of accident is
met. Since it caused him to suffer an ankle fracture, it was
capable of producing a harmful result and so happened suddenly and
violently. Therefore, Yasmer suffered an accident. Further, there
was an injury as a result of that accident since he adduced medical
eviderce showing a sudden and tangible happening - an ankle
fracturing. It was traumatic in nature because it was capable of
prcducing & harmful result in Yasmer’s left anklie which was latex
diagnosed as a fracture.

Based cn ‘he foren.uing, Yasmer has proven he suffered an
inuxy by acci:-it. Further, he has also shown a connection of that
injury by accident to his work.

Gererally, an injury arises out of employment if there is “‘a
causal counnection between the injury and the employee’s work,’ in
which ‘the crigin of the injury is rela'ed to some risk involved
within the scope of employment.’” © find causation a physician
must establish to a “reas nakle degree of medical prubability that
the ¢ ndition in gquestion was caused by the industrial injury or
sufficient fa:ts must be shown so that the trier of fact can make
a reaso:. . le ron:lusion that the condition was caused by the
industrial ininuzy.”

There are three -ateg ies of risks: employment, pers nal, and

neutral. Employment risks are compensable, personal risks are not

i 11 v, Clark Cntv, S . pist,, 121 Nev. 173, 18., *11 p.3d 1104,
1106 {305 {(qu.ting Guraky, 113 Nuv. at & 4, %39 B.2d at 1 4€).

" yorne v, State Indus. Tne. Sva., 113 Nev. 532, 537-F, 936 k..d 33, 842
{1997 .

Ric A . inpt-  oloe R V. , 1.t Nev. 348, 351, .4 P.XM
24 5 L

L
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| com. -: sable, and neutral risks are compensable if they satisfy the
| increased-risk test.’' Personal risks are those that are
attributable to persconal issues - not to the employment . -
| Employment xis:s include “-bvious kinds of injur([iea] that .ne
thinks of at once as industrial injuries. All the things that -an
| go wrong around a modern factory, off ce, mill, mine, retail
establishment, transportation system, or construction project.”

Neutral risks are those that do not fall within either the

w @ N N e W W

employment or personal risk categories,
10§ Yasmer’s injury was '.used by an employment risk as his !'efu
11; ankle fra ' ‘re arose out of his work duties since he was -onveyiny
12 || a benefit to his employer when he was carrying the box of work
13  brochures down stairs at the facility where he worked. Accordingly,
14 | Yasmer’s injury is considered to have arisen from an empl-yment
15 | risk and, as such, he has met his burden of pruuf in showing that
16 il hig in“ury arose out . f his employment.
17 Ir the Supreme C-urt -ase of Rio All Suite Hotel & Casinc v.
ie ;ghilling, 126 Nev. 346, 240 P.3d 2 (2010), it was found that an
19 || injury from climbing stcirs was a compensable, neutral risk because
20 i the ~laimant in that matter was required to climb the stairs by her
| employer. ~THS arqued that Yasmer was not required to use the
| stairs, unlike the claimant in Phillips, and therefore his injury
did not arise .t uf h.s employment. However, Yasmer argued that

! the stairs were not lispositive of the issue in this matter but

¥ 4. at 35:-53, 4 .3d at 5-7.

# 14, at =1, 24" P.7%d ar -

l -+ 1-4 Lareon’s W rkers’ C.mpengation Law § 4.71.
PLillips at 351, 4 P.+d Bt 6.

1
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! rather it was the ac- of carrying the box. Yasmer was reguired to

| carry the box of brochures, which impeded his vision and :aused him

L3 ]

l to misjudge his location on the staircase, resulting in him falling

| and fxacturing his ankle. Pursuant to Phillips, carrying a box of

e W

brochures from one location to another is an employment risk that
impedes a person’s filed of vision. Because of that, Yasmer fell
{ and fractured his ankle, thus, his injury arose out of his

employment.

w © - o,

Furthermore, the evidence establishes that Yasmer’s injury
occurred within the course of his employment. “{W]hether the injury
| occurs within the course of the employment refers . . . to the time
| and place c¢f employment, i.e. whether the injury occurs at work,
during working hours, and while the employee is reas : bly
{ pexforming his or her duties.”?’ As discussed, Yasmer’s injury
| occcurred while he was at work in the hospital. It happened while he
16 | was reasonably performing his job duties as he was required t
17 || carry the box . £ brochures. Further, he was c.::erring a benefit on
18 | his em loyer at the tim« .f the injury.
19 | Finally, -redible and probat ve medical evidence, from whi ..
20 | a reasonable conclusion can be formed that Yasmer’s injury occurred
21 |l in the rourse and scope of his employment, was provided by h s
22 iph;.icians.‘ Specifically, the emergency room d ctor :hecked rhe
23 [ box on the C4 ferm indicating that he could directly connect the
24

25

46 ¢ Huid v, safevaye fnc., 100 Nuv. :24, 733 1o B.3d 1026, 1:32 (2 0S'.
| © ee Euans v. © athuwest gas, 170 Nev. 1502, 1006, 842 E.2d 719, 1

27 | +1992). Z

280 . ed B Lt e N, 8 h ot Gea e 39 Nev. 4T,

sl E.2d Gy

9
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left ankle fracture as job incurred. Also, Dr. Cumnmings n. ted that

the injury occurred at work when Yasmer missed a step whiie

{ carrying a box. This reporting is the most persuasive, credible

| medical evidence and is basad on facts supported by evidence."

Thus, Yasmer, through his credible testimony and presentation of

! probative medical reporting, and other evidence, has met his burden

!l of proof in showing that his injury by accident arose out £ and in

the course of his . :ployment.
Based on the foregoing, sufficient facts have been pxesented
to establish, by a prepouderance of the evidence, that the cune 8,

2020, fall caused an iniury by accident that arose out - £ and in

| the scope of empl:yment. Thus, Yasmer has met his burden of procf

for his claim for industrial inj. -y benefits to be crmpensable
under Nevada‘’s wirkers’ compensation scheme.
ORDER
F.r the above reasons, the Hearing Officer’s RAugust 6, 2i..,
Decision and rder affirming the third party administratir’s June

23, 2 2., determination rrgarding -laim denial is REVERSED.

.: NRS wl16C. ..

| " Melapahan v, Raleve, 11 Hrv. =i1, 928, 34 P 2@ &5, 5i 20t

-9~

14
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Therefore, Gallagher Bassett Services, the third party
administrator for the employer, Carson Tahoe Health Systems, shall
accept Stephen Yasmer’'s claim, claim number 000706-038452-WC-01,
for benefits as a compensable workers’ compensation claim and shall
provide or reimburse for all appropriate treatment and benefi's

available under chapters btl€A Lo 617, incl :sive, of the Nevada

Revised Statutes.
‘T 1S SO ORDERE[ this / (I day o 2 / yo e 1M1,

ARBPEALS OFPAICER

L4

SHEILA ¥/ MOORE-..

I . Ppursuant to NRS 233B.130 and NRS +16C.370, should
any party desire to apg al th's final decision of the Appeals
offi :er, a2 Petition fo udic a' Review must be fi =d with the
District Cour- within t .. ty (:0) days alter servi~ by mail of
this decision.

Submitted by:
NEVADA ATTORNEY FOR INJURED WORKERS

W

T¢ id Fike erger, Esq., Depury
10 0 Easl Willi m St., #20°
c--g n ~itrv, Newada 7.1

-j0-

1D
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CERTIFICATE OF MAILING

The undersigned. an employee of the State of Nevada, Department of Administration,
Hearings Division, does hereby certify that on the date shown below. a true and correct copy of
the foregoing Decision was deposited into the State of Nevada Interdepartmental mail system,
OR with the State of Nevada mail system for mailing via United States Postal Service, OR
placed in the appropriate addressee runner file at the Department of Administration. Hearings
Division, 1050 E. Williams Street, Suite 450, Carson City, Nevada, 89701 to the following:

STEPHEN YASMER
2257 CARSON RIVER ROAD
CARSON CITY, NV 89701

NAIW
1000 C WILLIAM #208
CARSON CITY NV 89701

CARSON TAHOE HEALTH SYSTEM
1600 MEDICAL PARKWAY
CARSON CITY, N\ 89703

GALLAGHER BASSETT SERVICES, INC
PO BOX 2934
CLIN ION, 1A 52733-2934

JOHN P LAVERY ESQ

LEWIS BRISBOIS BISGAARD & SMITHLLP
2300 W SAHARA AVE STE 900 BOX 28

LAS VEGAS NV 891024375

Dated this 15 day of April, 2021.
b (e (, }(’il

Kristi Fraser. | cpa) Scereta
Employee of the State of Nevada

I

000175



EXHIBIT 3

EXHIBIT 3

FILED
Electronically
CV21-00809

2021-08-02 02:06:26 PM
Alicia L. Lerud
Clerk of the Court
Transaction # 8573355 : sacordag

000176



————

e g St T
=4 INBOUND NOTIFICATION { FAX RECEXvED SUCCESSFULLY ¥* !

inide

36 0r 2030 wE £2:17:33 il @1 e vl ;3:212’3,4
o504 23,“‘ Q1241 7Tk PAT IEHT FiNANCE "7“}4 15 g i
[P ..._.—._!—.._.—. PP — S —, .
EMPLDYFE'S GLAIM FOR COMPENSAT!ON! REPORT OF |NITIAL "’“ Cca g 188
CARSON 31‘_AH JIREA TMENTF R G- m‘éz"am m
—— s N . !\ll'!

‘ﬁmg_?nog Oaﬂu!‘on 4oL Tt Vian oy 3¢ m,_p,,m.

e

| , ; lmep'w:« L@'S‘ 250 :
trsam Codn, D
nmwz?m ry AT m,a iiﬁ,(?m?a'n?m )Swy“in’b::* WD iy Repatad
Koo | S |l

%Aﬂmgm‘m;ﬂ!! T TR e d

P'O)‘“'MW P

Hitge iy

| BRlsapasy

L
(Tyeabelsa El)’w Aiaan et i} Gt rom when A R Le v o bencls g TR o175 pd T oot foyesit

W_'_" ~

i
'ﬁm?u tAeclient §T npr S abe)

M;ﬁ

o

Ko t*fhuw )
mrmc'lﬂ'illﬂgya:xm;w ﬁiwgﬁﬁhﬂ% /

— : TR
%"WE"I’%@&E.JJ’W EB15 OF ko) DXEGe rT E%m’om'& ;ci_.ou;
sammwsrmoamw e .rmunmm mv [
TOEACH tA IR DR gk mu Yors
m W CEY NN e} u s (s
HQWN‘-H ﬂmcrmrmuuas'msu e
-, A-.J 4 Emefayuda & rlu.- 77
;.Tﬁ:q ﬂ;r;aﬁn..u:'.nyt.cy\ p;_,glmm'oﬁ'teommm 'iju.(_)rmza DAYE caﬂ.ef‘.‘{mm‘;&&g‘ Wk 4' ‘;g{ 003
‘Eﬂ_ Fomp ol Ry r
: E{E L on A
TegnoB e Descdyfon of [y o Con g ot O bed) | lsmmtaa-m«umle- He Ifeanca ol afoabiol
i 0( SR Tot o oot wbmm{ o deery
Atl pisloealy.. » b_ 1 Yea iy pro gt
viyoe adifie t‘un’-u Tal off ?rke -y
AT mc'fm Qdﬂa
0] B: oo s e Mwiederplpmeddpablant | D h3aly maﬁcdwb'

i/ mabfied foly.cpcc!, ay irfnlone fiastinint R

hadfomadesl eretysphpcbn g Plie Do =S s e
sy oo B rey ootk By o Out v tafie kg W Oae o on comoral Sreati? L1V ’fhb Estindye)
n j Dacwrs rame llwlﬁ't‘almm‘tr:uwdmlcm-uu'nwﬁﬁﬁ o

aﬂﬁ_%gﬁm

Pgiidars Tai 1D, Murhoy

PUNCRE KERLY |

sHn
" =y e &1, L
i &7 Y.y N 2 e -
o;mu.:mmpuvmwm HIFROFRATOR 'mqail_:.stmmnm PRORE-FRROTRR  PAGE € EVOLOUEE  Pulkcot Dermoginshlss
Forre C4 Ko - g I ’
1

AN

-
[

uowrme TIAL INFORMATION *GOPY* This documentia for ACCTR 20 08K

Regi &4 « Pagn

YASﬂ::?sf:g“ ﬁ pzou: FEEL)

8, Pdnted Glara Angelica Santos
Job 886362 (36/09/2020 10:03)- Pags 2 Dotk 1

L

000177



EXHIBIT 4

EXHIBIT 4

FILED
Electronically
CV21-00809

2021-08-02 02:06:26 PM
Alicia L. Lerud
Clerk of the Court
Transaction # 8573355 : sacordag

000178



»

¥
Gallagher Bassett Services, luc.

Jne 23, 2020

Steven Yasmer
2257 Carson River Road
Carson City, NV $970]

Re:  Bmplayer: Carsop 1shoe

Dfinjury: 6/8/20
Clam #: 000706-038452-W¢ D1

Dear Mr. Yasiiier;

Callagher Bassett Service.. lnv. administers the workers” compenation program [oi the above oaptio.icd
employer. Review of the fite Indicates that you accident was 3 result of yon tinlscaleulating the steps. Therd
wis 110 wirk related necideut. You nie nut réquived to take the stairs as there is oo elevytor Tor your nse.

NRS 6160150, 1. An inJured employec ia nat eotitled to recelve compensation purseant to ¢he nronsions of chapter’s
GI6A ty 616D, lucjusive, of NRS unless the employce or his dependents establisk by a prepopderance of the evidence
thit the employee’s injusy arose onf of nind in the coarse of employ mdnf.

NR§ 6164,030 “Accidem™ means ap unexpecied or unforese.n event happenivg suddenly sud violently. with ar Witliow!
human faokt. and praducing al ik tme objective symptoms of on iajury

NRS G16A 265 1, (njury” 6r~Personn! tnjury” igeuns s suddon and tangiblé happening of a teaumnstic natore, producing an
immedinte. or prompt: resuls,: which s established by medical evidencs, inchiding 'i'ng'uries 1o prosthedic devises, Any injuy
sustained by an employee while. engnging in an athletic or socint event sponsored by his employer shalt be deaned not to
Haye:acisen out uforin the course.of eniployment unless the smplayee recoived remunerotion for partigipation in the evei.

A oir @sa&n:c wihth lllls'.%lﬁéislm_l,- FUB Vo @ vight (o flle ah appeal by coinpleting the attached Regpest for Hearlng orn
ond weiling ity along:with-a copy of this letier, 1o the dddress on {(hé form, The completed Redues] for Heating fbust b:
received by. Ui hearing division within seventy days of the.date of this letter. 1f you do not appeal within sevepty days, yon

Ins your rightita appenl..
Kincacely,

“Yette D McCollum
Yiette D.McCollwn

Sr. Résolulioh Manmger

End:  Request for Hearing Forrit
cer.  Employer/Medical provider Lfile
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REVADA DEPARTMENT OF ADMINISTRATION

BEFORE THE APPEALS OFFICER

In the Matter of the
Contested Industrial

Claim No: 000706-038452-WC-01
Insurance Claim of:

STEPHEN YASMER,

|

I

I

| Hearing No: 2100033-SD
I

| Appeal No: 2100639-SYM
|

Claimant

TRANSCRIPT OF PROCEEDINGS
BEFORE THE
HONORABLE SHEILA Y. MOORE, ESQ.
APPEALS OFFICER

NOVEMBER 16, 2020
9:00 AM

1050 E. WILLIAMS STREET, SUITE 450
CARSON CITY, NEVADA 89701

Ordered by:

¢

Transcribed By: Wendy Letner, Precise Transcrigts
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ILDILUL onverriume Nevagda's business Fonal 1o starvmanage your Dusiness

ENTITY INFORMATION

ENTITY INFORMATION

Entity Name:

GALLAGHER BASSETT SERVICES, INC.
Entity Number:

C6759-1993

Entity Type:

Foreign Corporation (80)
Entity Status:

Active

Formation Date:

06/11/1993
NV Business ID:

NV 19931053644
Termination Date:
Perpetual

Annual Report Due Date:
6/30/2021

Domicile Name:

Jurisdiction:

Delaware

REGISTERED AGENT INFORMATION

hHne-llaene nv anviFrtitluQoarch/Riicinacelnfarmatinn

000185
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D1LOILUL | olivarriume Nevadaa s busIness Fonal 16 starvmanage your pusiness
Name of Individual or Legal Entity:
CORPORATION SERVICE COMPANY

Status:

Active

CRA Agent Entity Type:

Registered Agent Type:

Commercial Registered Agent

NV Business ID:

NV20101844335
Office or Position:

Jurisdiction:
DELAWARE

Street Address:
112 NORTH CURRY STREET, Carson City, NV, 89703, USA

Mailing Address:

Individual with Authority to Act:
GEORGE MASSIH

Fictitious Website or Domain Name:

OFFICER INFORMATION
O VIEW HISTORICAL DATA

Title Name Address
President SCOTT R HUDSON 2850 GOLF ROAD, ROLLING MEADOWS, IL, 60008,
USA
Secretary APRIL HANES- 2850 GOLF ROAD, ROLLING MEADOWS, IL, 60008,
DOWD USA

hitne:Hlacne v novlFPntihi@aarchiRicinaes Infarmatinn

Last
Updated Status
06/14/2019  Active

06/14/2019  Active

000186
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CURRENT SHARES

Last

Title Name Address Updated Status

Treasurer JACKHLAZZARO 2850 GOLF ROAD, ROLLING MEADOWS, IL, 60008, 06/14/2019  Active
USA

Director JAMES J BOND 2850 GOLF ROAD, ROLLING MEADOWS, IL, 60008, 06/14/2019  Active
USA

Director ELIZABETH 2850 GOLF ROAD, ROLLING MEADOWS, IL, 60008, 06/14/2019  Active
STARUCK USA

<Previous | | .. | 1 @ Page 1 of 2, records 110 5 of 6 l | Go to Page l

Class/Series Type

Authorized
Page 1 of 1, records 1 to 1 of 1

Unlimited Foreign Entities Only
No Stock Foreign Entities Only

Number of No Par Value Shares:
0

Total Authorized Capital:
1,000

Share Number Value

1,000 1.000000000000

Filing History Name History Mergers/Conversions

Return to Search Return to Results

httne-flacne nu nnuiFntieRaarch/Riicinacelnfarmatinn
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FILED
Electronically
CV21-00809

2021-08-02 02:06:26 PM
Alicia L. Lerud
Clerk of the Court

EXH I B I T 8 Transaction # 8573355 : sacordag

EXHIBIT 8
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ENTITY INFORMATION

ENTITY INFORMATION

Entity Name:

CARSON TAHOE HEALTH SYSTEM
Entity Number:

C17255-2001

Entity Type:

Domestic Nonprofit Corparation (82)
Entity Status:

Active

Formation Date:

06/28/2001
NV Business ID:

NV20011348173
Termination Date:
Perpetual

Annual Report Due Date:
6/30/2022

Solicits Charitable Contribution:

No

——

REGISTERED AGENT INFORMATION

Name of Individual or Legal Entity:

htne-laene nv naviFntihRaarch/Rncinace lnfarmatinn
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ALLISON MACKENZIE, LTD.
Status:

Active

CRA Agent Entity Type:

Registered Agent Type:

Commercial Registered Agent

NV Business ID:

Office or Position:
Jurisdiction:
NEVADA

Street Address:
402 NORTH DIVISION STREET, Carson City, NV, 89703, USA

Mailing Address:

Individual with Authority to Act:
MIKE PAVLAKIS

Fictitious Website or Domain Name:

OFFICER INFORMATION

0 VIEW HISTORICAL DATA

Title Name Address
Secretary LORI HANEY 1600 MEDICAL PARKWAY, Carson City, NV, 89703,
USA
Treasurer DAVID BAKER, 1600 MEDICAL PARKWAY, Carson City, NV, 89703,
M.D. USA

Director ALAN H GARRETT 1600 MEDICAL PARKWAY, Carson City, NV, 89703,
USA

hitne - flaene nv anwiFrtiQaarch/Risinasslnfarmatinn

Last

Updated Status

05/13/2021 Active

05/13/2021  Active

05/13/2021 Active
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Last
Title Name Address Updated Status
Director LORI HANEY 1600 MEDICAL PARKWAY, Carson City, NV, 89703, 05/13/2021  Active
USA
Director  DAVID BAKER, 1600 MEDICAL PARKWAY, Carson City, NV, 89703, 05/13/2021  Active
M.D. USA
<Previous .. 1 @ @ E] Page 1 of 4, racords 1 to 5 of 16 [ | Go to Page '
CURRENT SHARES
Class/Series Type Share Number Value

No records to view.

Number of No Par Value Shares:
0

Total Authorized Capital:

Filing History Name History Mergers/Conversions

Return to Search Return to Results

000191
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FILED
Electronically
CV21-00809

2021-08-02 02:06:26 PM
Alicia L. Lerud
Clerk of the Court

EXH I B I T 9 Transaction # 8573355 : Sacordag

EXHIBIT 9
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Evan Beavers Esqg. (NV Bar 3399)
ebeavers@naiw.nv,.gov

Todd Eikelberger, Esqg. (NV Bar 9393)
teikelberger@naiw.nv.gov

1000 East William Street, Suite 208
Carson City, Nevada 89701

(775) 684-7555; (775) 684-7575

Attorney for Respondent, Stephen Yasmer

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE CF NEVADA

IN AND FOR THE COUNTY OF WASHOE

CARSON TAHOE HEALTH SYSTEM and
GALLAGHER BASSETT SERVICES, INC.

Petitioner,
CASE NO. CV21-00809

vs.
DEPT. NO. 8
STEPHEN YASMER; and the STATE OF
NEVADA DEPARTMENT OF
ADMINISTRATION, HEARINGS
DIVISION, APPEALS OFFICE, an
Agency of the State of Nevada,

Respocndents.

ORDER GRANTING MOTION TO DISMISS PETITION FOR JUDICIAL REVIEW

This matter comes before the Court on a Petition for Judicial
Review of an appeals officer’s decision and order rendered on April
15, 2021, in favor of Respondent, Stephen Yasmer, filed by
Petitioners Carson Tahoe Health System and Gallagher Bassett
Services, Inc., on May 3, 2021. A temporary stay pending briefing
issued on May 18, 2020. An Opposition to the motion for stay was
filed by Respondent, Stephen Yasmer, on May 26, 2021. A Request for

Submission of the Motion for Stay was filed on July 1, 2021.
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Finally, Petitioner’s Opening Brief was filed on July 13, 2021,

The underlying issue in this matter involves a dispute over
acceptance of a workers’ compensation claim. Petitioners, Carson
Tahoe Health System (herein “CTHS”) and Gallagher Bassett Services,
inc., (herein “GBS8”) filed their Petition for Judicial Review in
Nevada’s Second Judicial District. However, none of the aggrieved
parties reside in Washoe County and the agency proceeding occurred
in Carson City so, under the Nevada Administrative Procedure Act
(herein “APA”), the petition was not filed in the proper district
court. Filing requirements in the statute authorizing judicial
review under the APA are mandatory jurisdictional requirements.
Therefore, as the petition was improperly filed, this court lacks
jurisdiction to conduct judicial review and the matter must be
dismissed.

FACTUAL BACKGROUND

CTHS and GBS filed a Petition for Judicial Review on or around
May 3, 2021, requesting the court review an April 15, 2021,
Decision and Order issued by a Nevada Department of Administration
appeals Officer. The petition was filed in the Second Judicial
District Court - the district court for Washoe County.

The underlying issue in this matter involves a dispute over
acceptance o©of a workers’ compensation c¢laim. On June 8, 2020,
Yasmer, manager of rehabilitation services for Petitioner CTHS,
fractured his ankle when he fell down stairs at Carson Tahoe
Hospital in Carson City. He filed a claim for workers’ compensation
benefits, but it was denied by Petitioner GBS, the third-party
administrator for the employer, on June 23, 2020. Yasmer appealed

the denial and the matter was heard in front of Appeals Officer

-2~
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Sheila Moore in Carson City, Nevada, on November 16, 2020,

The C4 form, which is the claim for compensation, indicates
that Stephen Yasmer resides in Carson City, the same place the
injury occurred. The C3 form, the employer’s report of industrial
injury, lists the address for CTHS as Carson City, Nevada.! The
certificate of service attached to the appeals officer’s decision
and order, as well as the one attached to the petition for judicial
review, lists a Carson City address for Petitioner CTHS and an Iowa
address for Petitioner GBS.

A review of the Nevada Secretary of State website reveals that
Gallagher Bassett Services, Inc., is a foreign corporation from
Delaware doing business in Nevada with a registered agent residing
in Carson City, Nevada. Carson Tahoe Health Systems is a domestic
corporation with a registered agent also residing in Carson City.

The petition filed in the Second Judicial District Court
pertains to an injury that occurred outside Washoe County, an
agency proceeding that occcurred in Carson City, and parties that
reside outside Washoe County. There is no relationship between
Washoe County and the petition filed at all.

DISCUSSION

To challenge a final decision and order issued by a Nevada
Department of Administration appeals officer, a party must file a
petition for judicial review.? Chapter 233B of the Nevada Revised
Statutes contains the Administrative Procedure Act and, more

specifically, the requirements for judicial review of a final

' Exhibit 6.

! NRS 616C,370.
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decision in an administrative proceeding are found in NRS 233B.130.
Further, “the provisions of ... chapter [233B] are the exclusive
means of judicial review of, or judicial action concerning, a final
decision in a contested case involving an agency to which this
chapter applies.”?® *

“When a party seeks judicial review of an administrative
decision [in Nevada], strict compliance with the statutory
requirements for such review is a precondition to jurisdiction by
the court of judicial review.”” Further, “filing requirements are
mandatory and jurisdictional.”®

NRS 233B.130(2) contains the requirements for judicial review
petitions. Subsection (a) of that section of the statute details
the parties to be named, (c) lists additional people to be served,
and (d) requires the petition to be filed with 30 days after
service of the final agency decision. However, subsection (b)
mandates the court in which to file and specifically requires that
petitions for judicial review be “instituted by filing a petition
in the district court in and for Carson City, in and for the county

in which the aggrieved party resides or in and for the county where

3 NRS 233B.130(6).

* NRS 233B.020 contains the legislative intent behind the APA and notes it
was created to establish the “minimum procedural requirements for the .
adjudication procedure of all agencies of the Executive Department of the
State Government.” Thus, the act applies to adiudication procedures of
appeals officers in the Department of Administration.

5 Kame v. Employment Security Dep’t, 105 Nev. 22, 25, 769 P.2d 66, 68,
{1989) citing Teepe v. Review Board of TIndiana Emp. Sec. Div., 136

Ind.App. 331, 200 N.E. 2d 538, 539, (1964), (dealing with the time period
for filing a petition).

S Civil Service Com’'n for City of Reno v. Second Judicial District Court
ex rel. County of Washoe, 118 Nev. 186, 189-1%0, 42 P. 3d 268, 271,

(2002).

4=
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the agency proceeding occurred.” Applying the residency requirement
of subsection (b), the May 3, 2021, Petition for Judicial Review
was required to be filed in the district court for Carson City,
Nevada.

The language of NRS 233B.130(2) (b) is clear and provides three
potential Jjurisdictions where a petition can be filed - the
district where the proceeding took place, the district where a
petitioner resides, or Carson City. Thus, under Nevada law, one of
those three locations must be selected when filing a petition.
However, the immediate petition was not filed in compliance with
NRS 233B.130(2) (b).

Based on the certificates of service of the documents
submitted in this matter, the claim forms from the underlying
claim, and the entity information from the Nevada Secretary of
State, neither Petitioner resides in Washoe County. CTHS resides in
Carson City, and GBS does not reside in the State of Nevada as it
is a foreign corporation and, as such, cannot reside in any county
of the state.’ Further, the agency proceeding being appealed did
not occur in Washoe County, and, not even the injury at issue
occurred in Washoe County. Thus, the Second Judicial District Court
does not have jurisdiction to hear the May 3, 2021, Petition for
Judicial Review and it must be dismissed.

The Nevada Supreme Court has held that failure of a petitioner
to strictly comply with the requirements of 233B.130(2) results in

a lack of jurisdiction for a district court to consider a petition

" Liberty Mut. v, Thomasson, 130 Nev. 28, 34, 317 P.3d 831, 836 (2014).

_5_
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for judicial review.® Further, “only those decisions falling within
the APA's terms and challenged according to the APA's procedures
invoke the district court's jurisdiction.”?®

When a petitioner seeks “to invoke a district court's
jurisdiction to consider a petition for judicial review, the
petitioner must strictly comply with the APA's procedural
requirements” contained in NRS 233B.130(2).!° In short, the Nevada
Supreme Court has interpreted NRS 233B.130(2) to be a strict
compliance statute, not a substantial compliance statute.!!

The word “must” precedes paragraphs (a)-(c) of NRS 233B.130(2)
and “imposes a mandatory requirement.”!? Thus, “NRS 233B.130(2) (b)
is mandatory and Jjurisdictional.”!® Failure to follow its
requirements deprives a court of jurisdiction and requires the
petition to be dismissed.

Under Nevada law, “[a] district court is empowered to render
a judgment either for or against a person or entity only if it has
jurisdiction over the ©parties and the subject matter.”!

Furthermore, if the 30 day filing period contained 1in NRS

% Washoe County v. Otto, 128 Nev. 424, 434, 282 P.3d 719, 726 {2012).

9 Id. at 431, 282 P.3d 719, 725 (citing Private Inv. Licensing Bd. v.
Atherley, 98 Nev. 514, 515, 654 P.2d 1019, 1019 (1982)).

1 Td. at 432, 282 P.3d at 725.

11 See Leven v. Frey, 123 Nev. 399, 406-407, 168 P.3d 712, 717 {(2007)
{stating that the Nevada Supreme Court determines whether a statute
requires strict or substantial compliance).

12 Thomasson, 130 Nev. at 31, 317 P.3d at 834.

12 1d. at 32, 317 P.3d at 835.

¥ C.H.A, Venture v. G,C. Wallace Consulting Engineers, 106 Nev, 381, 383,
794 P.2d 707, 709, (1990) citing Young v. Nevada Tile Company, 103 Nev.
436, 442, 744 P.2d 902, 905, (1987).

-6-
000198




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

233B.130(2) (d) has elapsed, a petitioner cannot correct or
otherwise amend its lack of compliance with NRS 233B.130(2) (b) as
is the case in the present matter.’® “Noncompliance with the
requirements is grounds for dismissal of the appeal.”!®

Based on the foregoing, the Second Judicial District Court
does not have jurisdiction to consider this matter and the Petition
for Judicial Review must be dismissed.

JUDGMENT

THEREFORE, IT IS HEREBY ORDERED that Case Number CV21-00809 is
DISMISSED WITH PREJUDICE.

IT IS SO ORDERED.

DATED this day of , 2021,

BARRY L. BRESLOW,
DISTRICT COURT JUDGE

Submitted by:

NEVADA ATTORNEY FOR INJURED WORKERS
Todd Eikelberger, Esg., Deputy

1000 East William Street, Suite 208
Carson City, Nevada 89701

1* Liberty Mutual v. Thomasson, 130 Nev. Adv. Rep. 4, 317 P.3d 831, E36
(2014).

¢ Kame, 105 Nev. at 25, 769 P.2d at 68 (citing Teepe v. Review Board of
Indiana Emp. Sec. Div., 200 N.E.2d 538, 539 (Ind.App. 1964)).
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