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NEVADA DEPARTMENT OF ADMINISTRATION F"—ED
BEFORE THE APPEALS OFFICER A
PRI15 209
- OF ADMiNI
APFEALS GF FieiT 0
In the Matter of the Claim No.:000706~-038452-WC-01

Industrial Insurance Claim

Hearing No.: 2100033-SD
of

Ahppeal No.: 2100639-SYM
STEPHEN YASMER

Stephen Yasmer was carrying a box of brochures and descended
a staircase at Carson Tahoe Hospital on June 8, 2020, while in the
course and scope of his employment with Carson Tahoe Health
Systems. Mr. Yasmer’s vision was impeded by the box and he mis-
stepped causing him to fall and fracture his ankle. A claim for
benefits was filed and denied by Gallagher Bassett Services, the
third party administrator for the employer on June 23, 2020. The
denial. was appealed and the determination was affirmed by the
Hearing Officer on August 6, 2020. Appeal was taken and forms the
basis for the current matter.

DECISION AND ORDER

This appeal concerns a dispute over claim acceptance. The
Appeals Officer finds that Stephen Yasmer has met the requirements
under Nevada’s workers’ compensation scheme for claim
compensability as he has proven, by a preponderance of the
evidence, that his injury arose out of and in the course of his
employment.,

The above-entitled appeal was heard by the Appeals Officer

85"
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under Appeal Number 2100639-3YM. Claimant, Stephen Yasmer, was
preser.t by telephone and represented by Todd Eikelberger, Esq.,
Deputy, Nevada Attorney for Injured Workers, who was also present
by telephone. Gallagher Bassett Services, the third-party
administrator for the employer, Carson Tahoe Health Systems, was
represented by John Lavery, Esqg., of Lewis Brisbols Bisgaard &
Smith, LLP, who appeared by telephone.

The following were submitted, marked, and admitted into
evidence:

. Exhibit 1 consisting of 45 pages; and

. Exhibit 2 consisting of 34 pages.
Testimony was provided at hearing by:

. Stephen Yasmer by telephone.

I'ursuant to Nevada’s Administrative Procedures Act, Chapter
233B of the Nevada Revised Statutes; Nevada’s Industrial Insurance
Act, Chapters 616A through 617, inclusive, of the Nevada Revised
Statutes; and related regulations, and, after careful consideration
of the totality of all evidence submitted and testimony provided,
the Appeals Officer finds and decides as follows:

265
FINDINGS OF FACT!

Stephen Yasmer, manager of rehabilitation services at Carson
Tahoe Health Systems (herein “CTHS”), was injured while descending
stairs at Carson Tahoe Hospital (herein, “CTH"), where he

maintained an office, with a large box in his hands on June 8,

! Any finding of fact more appropriately considered to be a conclusion of
law, and vice versa, shall be so deemed.

=)
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2020.° He testified at hearing that he left the main therapy office
on the third floor and began descending the staircase carrying a
box of brochures for work.’ Although carrying the box did not
impair his physical ability to walk, it did impede his wvisual
field.* He mis-stepped because he thought he had reached the
landing and fell two steps fracturing his left ankle.’

Following the incident, he taken to the emergency room in
CTH where it was noted that:

e was carrying a box [sic] supplies down to the basement

when he thought he was on the bottom stair and could not

see that there 1is [sicl still to [sic] more stairs

beneath MCV stepped forward thinking he was stepping onto

the landing and missed the bottom to [sig] stairs falling

hard on to his left ankle causing some notable

deformity.®
The diagnosis was an acute left ankle dislocation, fibular
fracture, and posterior malleolus fracture.’ A C4 form was filled
out on June 8, 2020, and the physician checked the box indicating
that he could connect the left ankle injury as job incurred.®

Yasmer was seen at Nevada Occupational Health on June 10,
2020, and told he would require an open reduction and internal

fixation of the left ankle s¢o he was referred to Dr. Jeffrey

Cummings.® Dr. Cummings at Tahoe Fracture saw him on June 12, 2020,

! Exhibit 1, 1 and testimony of Stephen Yasmer at hearing.

Testimony of Stephen Yasmer at hearing.

fid.
id.
% Exhibit 1, 8.
' Id. at 10.
. Id. at 1.
® 1d. at 16-17.

0?302205
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and indicated he required a "“left ankle lateral melleolus and
syndismosis open reduction internal fixation.”'’ The procedure was
performed on June 15, 2020, at CTH.'!

Yasmer filed a claim for workers’ compensation benefits which
was denied by Gallagher Bassett Services, the third-party
administrator (herein, “TPA”) for CTHS, on June 23, 2020.'" This
determination was appealed and, on August 6, 2020, the hearing
officer affirmed claim denial.!® That decision and order was
appealed and forms the basis for the current matter.

Dr. Cummings saw Yasmer again on September 2, 2020, for a

drainage of his wound and for hardware removal.

Yasmer returned
on September 15, 2020, and it was found that the wound was healing
well, with no drainage, so the sutures were removed.

Yasmer’s testimony at hearing regarding his work and mechanism
of iniury are found tc be consistent, reliable, and credible. The
medical reporting clearly shows Yasmer suffered a left ankle
fracture that reguired a reduction and then a draining of the wound
with hardware removal. Based on the foregoing, the Appeals Officer
finds that a preponderance of all evidence submitted supports
Yasmer’s position that his claim should be accepted. The weight of

the evidence, the credible medical reporting, and the reliable

testimony of Yasmer establish that he suffered injury to his left

' 1d. at 18.
I 1d. at 25.
2 1d. at 4.

¥ 1d. at 5-6.
14 1d. at 349,
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ankle in the form of a fracture as he was walking down stairs
carrying a box of work brochures. Thus, his left ankle fracture is
found to be industrially related and compensable.
IT.
CONCLUSIONS OF LAW

To qualify for benefits for an industrial injury, an employee
has the burden to demonstrate, by a preponderance of the evidence,
that an injury by accident arose out of and in the course of his
employment.'” The Nevada Supreme Court has defined a “preponderance
of evidence” as a standard of proof that “should lead the trier of
fact ‘to find that the existence of the contested fact is more
probable than its nonexistence.’”'® Further, in evaluating the
evidence of a work injury, the fact finder must consider the
totality of the circumstances.'’

In establishing a claim for benefits, an injury by accident
must be shown. Under Nevada law, an accident is an “unexpected or
unforeseen event happening suddenly and violently, with or without
human fault, and producing at the time objective symptoms of an
injury.”'® While “a sudden and tangible happening of a traumatic
nature, producing an immediate or prompt result which is
established by medical evidence” constitutes an injury.'

Applying those statutory definitions, it was unforseen that

5 NRS 616C.150(1); NRS 616A.030; NRS B616A.265(1).
¥ prown v. State, 107 Nev. 164, 166, 807 P.2d 1379, 1381, (1991}.

17 Rio Suite Hotel & Casino v. Gorsky, 113 Nev. 600, 604, 3939 F.2d 1043,
1046 (1997).

8 NRS 616A.030.

1* NRS 616A.265(1).

008%207
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Yasmer would miss a step and fall so the first prong of accident is
met. Since it caused him to suffer an ankle fracture, it was
capable of producing a harmful result and so happened suddenly and
violently. Therefore, Yasmer suffered an accident. Further, there
was an injury as a result of that accident since he adduced medical
eviderce showing a sudden and tangible happening - an ankle
fracturing. It was traumatic in nature because it was capable of
producing a harmful result in Yasmer’s left ankle which was later
diagnosed as a fracture,

Based on the foregoing, Yasmer has proven he suffered an
injury by accident. Further, he has also shown a connection of that
injury by accident to his work.

Generally, an injury arises out of employment if there is “‘a
causal connection between the injury and the employee’s work,’ in
which ‘the origin of the injury is related to some risk involved
within the scope of employment.’”” To find causation a physician
must establish to a “reasonable degree of medical probability that
the condition in question was caused by the industrial injury or
sufficient facts must be shown so that the trier of fact can make
a reasonable conclusion that the condition was caused by the
industrial injury.”?

There are three categories of risks: employment, personal, and

neutral.’? Employment risks are compensable, personal risks are not

" Mitchell v. Clark Cnty. Sch. Dist., 121 Newv. 179, 182, 111 P.3d 1104,
1106 {2005) {quoting Gorsky, 113 Nev. at 604, 939 P.2d at 1046).

I Horne v. State Indus. Ins. Sys., 113 Nev. 532, 537-8, 936 F.2d 839, 842
(1997) .

2 Rio BAll Suite Hotel & Casino v. Phillips, 126 Nev., 346, 351, 240 P.3d
2, 5 (2010).

o8&
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compersable, and neutral risks are compensable if they satisfy the
increased-risk test.’’ Personal «risks are those that are
attributable to personal issues - not to the employment.?®
Employment risks include “obvious kinds of injur[ies] that one
thinks of at once as industrial injuries. &all the things that can
go wrong around a modern factory, office, mill, mine, retail
establishment, transportation system, or construction project.”®
Neutral risks are those that do not fall within either the
employment or personal risk categories.’®

Yasmer’s injury was caused by an employment risk as his left
ankle fracture arose out of his work duties since he was conveying
a benefit to his employer when he was carrying the box of work
brochures down stairs at the facility where he worked. Accordingly,
Yasmer’s injury is considered to have arisen from an employment
risk and, as such, he has met his burden of proof in showing that
his injury arose cut of his employment.

In the Supreme Court case of Rio All Suite Hotel & Casino v.

Phillips, 126 Nev. 346, 240 P.3d 2 (2010), it was found that an

injury from climbing stairs was a compensable, neutral risk because
the claimant in that matter was reqguired to climb the stairs by her
employer. CTHS argued that Yasmer was not required to use the
stairs, unlike the claimant in Phillips, and therefore his injury
did not arise out of his employment. However, Yasmer argued that

the stairs were not dispositive of the issue in this matter but

* 1d. at 351-53, 240 P.3d at 5-7.

# 1d. at 351, 240 P.34d at 5.

% 1-4 Larson’s Workers’' Compensation Law § 4.01.

“% Phillips at 351, 240 P.3d at 6.

o
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rather it was the act of carrying the box. Yasmer was regquired to
carry the box of brochures, which impeded his vision and caused him
to misjudge his location on the staircase, resulting in him falling
and fracturing his ankle. Pursuant to Phillips, carrying a box of
brochures from one location to another is an employment risk that
impedes a person’s filed of vision. Because of that, Yasmer fell
and fractured his ankle, thus, his injury arose out of his
employment.

Furthermore, the evidence establishes that Yasmer’s injury
occurred within the course of his employment. “[W]hether the injury
occurs within the course of the employment refers . . . to the time
and place of employment, i.e. whether the injury occurs at work,
during working hours, and while the employee is reasonably
performing his or her duties.”’’ As discussed, Yasmer's injury
occurred while he was at work in the hospital. It happened while he
was reasonably performing his job duties as he was required to
carry the box of brochures. Further, he was conferring a benefit on
his employer at the time of the injury.-®

Finally, credible and probative medical evidence, from which
a reacsonable conclusion can be formed that Yasmer’s injury occurred
in the course and scope of his employment, was provided by his
physicians.?® Specifically, the emergency room doctor checked the

box on the C4 form indicating that he could directly connect the

2 Wwood v. Safeway, Inc., 121 Newv. 724, 733, 121 P.3d 1026, 1032 (2005).

{199

2 gee Evans v. Southwest Gas, 108 Nev. 1002, 1006, 842 P.2d 719, 721
/

—

?® United Exposition Servs, Co. v. State Indus. Ins. Sys., 108 Nev., 421,
425, 851 P.2d 423, 425.

-8-
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left ankle fracture as job incurred.’ Also, Dr. Cummings noted that
the injury occurred at work when Yasmer missed a step while
carrying a box. This reporting is the most persuasive, credible
medical evidence and is based on facts supported by evidence.¥
Thus, Yasmer, through his credible testimony and presentation of
probative medical reporting, and other evidence, has met his burden
of proof in showing that his injury by accident arose out of and in
the course of his employment.

Based on the foregoing, sufficient facts have been presented
to establish, by a preponderance of the evidence, that the June 8,
2020, fall caused an injury by accident that arose out of and in
the scope of employment. Thus, Yasmer has met his burden of proof
for his claim for industrial injury benefits to be compensable
under Nevada’'s workers’ ccmpensation scheme.

ORDER

For the above reasons, the Hearing Officer’s August 6, 2020,

Decision and Order affirming the third party administrator’s June

23, 2020, determination regarding claim denial is REVERSED.

M gSee NRS 616C.098.
31 McClanahan v. Raleys, 117 Nev., 921, 928, 34 P.3d 573, 578 (2001}.

-9-
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Therefore, Gallagher Bassett Services, the third party
administrator for the employer, Carson Tahoe Health Systems, shall
accept Stephen Yasmer’s claim, claim number 000706-038452-WC-01,
for benefits as a compensable workers’ compensation claim and shall
provide or reimburse for all appropriate treatment and benefits

available under chapters 616A to 617, inclusive, of the Nevada

Revised Statutes. Lfgi
IT IS SO ORDERED this / day o

A

, 2021.

SHEILA Y,/ MOORE

NOTTICE: Pursuant to NRS 233B.130 and NRS 616C.370, should
any party desire to appeal this final decision of the Appeals
Officer, a Petition for Judicial Review must be filed with the
District Court within thirty (30) days after service by mail of
this decision.

Submitted by:
NEVADA ATTCRNEY FOR INJURED WORKERS

Todd Eikelberger, Esg., Deputy
1000 East William St., #208
Carson City, Nevada 88701

_10_
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the foregoing Decision was deposited into the State of Nevada Interdepartmental mail system,
OR with the State of Nevada mail system for mailing via United States Postal Service, OR
placed in the appropriate addressee runner file at the Department of Administration, Hearings
Division, 1050 E. Williams Street, Suite 450, Carson City, Nevada, 89701 to the following:

STEPHEN YASMER
2257 CARSON RIVER ROAD
CARSON CITY, NV 89701

NAIW
1000 E WILLIAM #208
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CARSON TAHOE HEALTH SYSTEM
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CARSON CITY, NV 89703
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JOHN P LAVERY ESQ
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Dated this /% day of April, 2021.

Kristi Fraser, Legal Secretagy 11
Employee of the State of Nevada
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PROCEEDTINGS

APPEALS QOFFICER: It’s November 16th, 2020.

It’s approximately 9 o’clock in the morning. This is the
time and date set for appeal number 21006--639 in the
contested industrial insurance claim of Stephen Yasmer.
The following employees are present via telephone, Todd
Eikelberger representing Mr. Yasmer, and John Lavery
representing the employer, Carson Tahoe Health System.
This is claimant’s appeal of an August 6th, 2020 hearing
officer’s decision and order affirming claim denial. I
have a total of two exhibits. We’ll start with the
claimant’s first exhibit. It was filed November 12th,
2020, and consists of 45 pages. Any objections, Mr.
Lavery?

JOHN LAVERY: No, ma’am.

APPEALS OFFICER: This will be marked and entered
as Exhibit 1. And then we have Carson Tahoe Health Systems
and Gallagher Bassett Services’ index of document filed on
November 4th, 2020, and consists of 34 pages. Any objections,
Mr. Eikelberger?

TODD EIKELBERGER: No, Your Honor.

APPEALS OFFICER: Okay. This will be marked and
entered as Exhibit 2. Opening statement, Mr. Eikelberger?

TODD EIKELBERGER: Very briefly, Your Honor. We're

here today asking you to reverse the August 6th, 2020 decision

0 P,%0217
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and order denying the claim of Mr. Yasmer as the evidence will
show he fell at work. It occurred in the course and scope of
his employment as he was carrying a box when he missed a stair
coming down and fell and broke his leg.

APPEALS OFFICER: Thank you. Mr. Lavery,
opening statements?

JOHN LAVERY: Yes, ma’am. Again, very
briefly, the, the, the, the essential facts in this case I
don’t believe are in dispute. The claimant was descending a
set of stairs, simply miscounted or misstepped and fell and
broke his ankle. There’s nothing about the workplace
environment that caused him to fall. He had the ability to
utilize the elevator which he chose not to do so. It’'s a--
it’s a Phillips analysis, it’s a Mitchell analysis, and
there’s simply nothing about this actual scenario that brings
it within the parameters of either one of those cases. Yes,
he was at work. Yes, he was performing a job function. But
being at work and having a problem doesn’t make your problem
work-related. He doesn’t satisfy the necessary elements of
the Nevada Industrial Insurance Act in the two cases that 1
just cited to you to establish a compensable, compensable
claim in the State of Nevada.

APPEALS OFFICER: Thank you. Mr. Eikelberger,

which is-would you want to just-do you want me to get your

client on the phone at this time?
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TODD EIKELBERGER: Yes, please.

APPEALS OFFICER: Okay. One moment, gentlemen.
[Dials, rings].

STEPHEN YASMER: Good morning. This is Steve.

APPEALS QFFICER: Hi, Mr. Yasmer. This is-my,

name’s Appeals Officer Sheila Moore. 1I'm calling for your
Worker’s Compensation appeal hearing. One moment and I'11
conference in the attorneys.
STEPHEN YASMER: Thank you. [Unintelligible]
APPEALS OFFICER: Mr. Yasmer is now present

with us. Mr. Eikelberger, are you still there?

TODD EIKELBERGER: I am.

APPEALS OFFICER: Mr. Lavery, are you still
there?

JOHN LAVERY: Yes, ma‘’am.

APPEALS QFFICER: Thank you. Okay. Mr.

Eikelberger, at this time would you like to call your first
witness?

TODD EIKELBERGER: Yes, Your Honor. 1I’d like to
call Stephen Yasmer.

APPEALS OFFICER: Okay. Sir, at this time I do
need to swear you in so if you will please raise your
right. Do you swear or affirm the testimony you’re about
to give in this matter is the truth, the whole truth, and

nothing but the truth? Mr. Yasmer?
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STEPHEN YASMER: I do.

APPEALS OFFICER: Thank you, sir. These
proceedings are audio recorded so please wait for the
completion of each question before you begin answering. It
simply makes for a cleaner transcript. Okay, sir?

STEPHEN YASMER: Yes.

APPEALS OFFICER: Okay. Thank you. Mr.
Eikelberger, go ahead.

TODD EIKELBERGER: Thank you, Your Honor. Mr.
Yasmer, can you please state your name and spell it for the
court?

STEPHEN YASMER: My first name is Stephen, S5-

T-E~-P-H-E-N, last name is Yasmexr, Y-A-S-M-E-R.

TODD EIKELBERGER: And were you working on June
8th, 20207

STEPHEN YASMER: Yes, I was.

TODD EIKELBERGER: And who were you working for?

STEPHEN YASMER: Carson Tahoe Health.

TODD EIKELBERGER: And what do you do for that
company?

STEPHEN YASMER: My position there is the
manager of rehab therapy services.

TODD EIKELBERGER: And what does that job

entail?
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STEPHEN YASMER: I manage a department of 69
employees consisting of physical therapists, occupational
therapists, speech pathologists, and support staff, and
those employees work in four different physical locations.

TODD EIKELBERGER: And where are those
locations?

STEPHEN YASMER: The main hospital at the
north end of Carson City. The specialty medical center
which is the old hospital on Fleischmann here in Carson
City. There is an outpatient clinic in the Carson Mall
which is on South Stewart Street and an outpatient clinic
in the Minden Medical Center on Ironwood Drive.

TODD EIKELBERGER: And does your job reguire you
to visit all those locations?

STEPHEN YASMER: Yes.

TODD EIKELBERGER: Okay. And where are you
based out of?

STEPHEN YASMER: My office is physically
located at the outpatient clinic in the Carson Mall on
Scuth Stewart Street,

TODD EIKELBERGER: Okay. And how often do you
visit all the different locations?

STEPHEN YASMER: Several times a week.

TODD EIKELBERGER: Okay. And did you suffer an

injury while you were working for that company on June 8th,

693221




10
11
12
13
14
15
16
17
18
19
20
21
2
23
24

25

20207

STEPHEN YASMER: Yes, I did.

TODD EIKELBERGER: Can you tell the court what
happened?

STEPHEN YASMER: I was leaving or had left

the, the therapy office at the main hospital which is on
the third floor and I was transporting a box of supplies
consisting of facemasks and disinfectant spray that needed
to go to the outpatient clinic on South Stewart Street. I
was descending stairs from the third floor with the
supplies and missed a step. I fell and landed on the
landing in between the first and second floors and
sustained an injury to my left ankle.

TODD EIKELBERGER: And why in your opinion did
you miss a step?

STEPHEN YASMER: I-well, I was descending as I
normally do those stairs. I have done so hundreds of
times. But I think the, the box impaired my ability to see
exactly where I was. I know that I thought I had reached
the landing and that’s why I stepped out into space when I
was still two steps up.

TODD EIKELBERGER: Okay. And did the box make
it more difficult to traverse those steps?

STEPHEN YASMER: It, it didn’t make it more

physically difficult but it did impair my ability to see.
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Like I said, I thought I had reached the landing but I had
not.

TODD EIKELBERGER: And does it take longer to
take the elevator than it does to take the stairs?

STEPHEN YASMER: Yes.

TODD EIKELBERGER: Okay. And why is it that you
take the stairs there?

STEPHEN YASMER: As a matter of habit. I had-
-I have taken those stairs since that hospital opened
almost 15 years ago. It’s very common in healthcare
practice to avoid elevators and get some exercise as a
normal part of your day.

TODD EIKELBERGER: And do you always take the
stairs?

STEPHEN YASMER: Yes.

TODD EIKELBERGER: Okay. And how often do you
take those stairs on an average day?

STEPHEN YASMER: Probably about a half a dozen
times just depending on meetings and where those meetings
are located in the hospital.

TODD EIKELBERGER: Okay. And do you use the
stairs to go up and down?

STEPHEN YASMER: Yes.

TCDD EIKELBERGER: Is, is there any reguirement

that you take the elevator?
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STEPHEN YASMER: No.

TODD EIKELBERGER: Okay. Now, following that
fall, what body parts were injured?

STEPHEN YASMER: My left ankle.

TODD EIKELBERGER: Okay. And if reporting
indicates there’s anything to the knee would that be a
typo?

STEPHEN YASMER: Perhaps. I think I, I may
have banged my knee and I may have mentioned that in the
emergency room, but, it, it was a superficial injury.

TODD EIKELBERGER: Okay. And so, you said you
went to the emergency room. Did you seek treatment right

after this fall?

STEPHEN YASMER: I did.
TODD EIKELBERGER: And where was that treatment?
STEPHEN YASMER: I had to be assisted out of

the stairwell and then taken to the emergency department
there at the main hospital, the regional medical center.
TODD EIKELBERGER: And what was diagnosed?
STEPHEN YASMER: I had sustained a dislocation
of my left ankle and a fracture of my distal fibula.

TODD EIKELBERGER: And did you file a claim?

STEPHEN YASMER: I did.
TODD EIKELBERGER: And was the claim accepted?
STEPHEN YASMER: It was not.
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TODD EIKELBERGER: And what treatment have you
had on that ankle and why?

STEPHEN YASMER: In the emergency room they
reduced the dislocation. In other words, they just got the
bones back in alignment where they belong and splinted me.
I had a subsequent consultation with an orthopedist who
performed a surgery on the ankle to secure the fractured
bone. And let’s see, that was June. About two and a half
months later I developed an infection in that ankle. I had
a second surgery to remove the hardware.

TCDD EIKELBERGER;: And since that accident, have
you been able to work?

STEPHEN YASMER: I have.

TODD EIKELBERGER: Okay. And are you still
working for that company?

STEPHEN YASMER: Yes, I am.

TODD EIRKELBERGER: Okay. Nothing further, Your
Honor.

APPEALS OFFICER: Thank you. Mr Lavery?

JOHN LAVERY: Thanks, Your Honor. Sir, can
you hear me?

STEPHEN YASMER: I can.

JOHN LAVERY: Okay. As long--as long as

you and I can hear each other. Looks like you’re not
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required to use the elevator. You're not required to use
the stairs, correct?

STEPHEN YASMER: I am not.

JOHN LAVERY: Okay. So, you, you simply
made a choice. It’s your--it’s your personal preference to
go up and down the stairs?

STEPHEN YASMER: It is.

JOHN LAVERY: Okay. And if I'm in the
hospital I [unintelligible] as just Joe Admins [ph] coming
in and out of the door I could go up and down the stairs.

I could go up and down the elevator just like you can,
right?

STEPHEN YASMER: The public is directed to the
elevators. The stairs are available as an emergency exit
for visitors.

JOHN LAVERY: Okay. So, I, T have access
to them just like you do? I have the ability to go use the
stairs if I wanted, but if I say I want the exercise and I
want to go up and down the stairs, I can go up and down the
stairs as well, correct?

STEPHEN YASMER: You may.

JOHN LAVERY: Okay. And you said that
there is the boxes that you were carrying didn’t impinge

your ability to, to walk up and down the stairs, correct?
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STEPHEN YASMER: It was a single box and it
did--it did not--it was not a heavy box. I’'m not sure I
understand your question, but it was not a heavy box.

JOHN LAVERY: Okay. It didn’t--it didn’t
impede your ability to walk or move up and down the stairs,
correct?

STEPHEN YASMER: It did [unintelligible].
Physically walk, no. It did impede my vision a bit.

JOHN LAVERY: I have nothing further.
Thank you.

APPEALS OFFICER: Thank you, Mr. Lavery. Mr.,
Mr. Eikelberger.

TODD EIKELBERGER: Yeah. Very briefly. You
said that the public is directed towards the elevator. But
they do have the option to take the stairs? 1Is that right?

STEPHEN YASMER: That is correct,

TODD EIKELBERGER: But the signs in the hospital
would direct them towards the elevator if they wanted to go
up and down in the hospital. Is that right?

STEPHEN YASMER: That is correct. The ho-the
elevators have signage that for, for nonemployees that is
a, a directory of where various departments are located and
how to get there. The stairs do not have those things.

TODD EIKELBERGER: Okay. Nothing further, Your

Honor.
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APPEALS OFFICER: Thank you. Mr. Lavery, any
follow-up?

JOHN LAVERY: There’s nothing that requires
you to go up and down using the elevator, however. If I

had walked to the--to the elevator and find out that your
department’s on the third floor and I'm coming to see you I
can walk down the hall to the stairs and go up the stairs,
correct?

STEPHEN YASMER: The doors are not locked.
You can. Yes, you can freely enter the stairwells.

JOHN LAVERY: Okay. Okay. Thank you.

Nothing further.

APPEALS OFFICER: Mr. Eikelberger, anything
further?

TODD EIKELBERGER: No, Your Honor.

APPEALS OFFICER: Thank you for your testimony,

Mr., Mr. Yasmer. Mr. Eikelberger, any further testimony on
behalf of the claimant?

TODD EIKELBERGER: No, Your Honor.

APPEALS OFFICER: Mr. Lavery, any testimony on
behalf of the employer?

TODD EIKELBERGER: No, Your Honor.

APPEALS OFFICER: Okay. I believe this
[unintelligible] is appropriate for final argument. Mr.

Eikelberger, go ahead.
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TODD EIKELBERGER: Thank you, Your Honor. On
Exhibit 1, page 1 1s the C4 form and it does show as per
claimant’s testimony that he was walking down the stairs
carrying a box and he fell. The doctor diagnosed a left
ankle dislocation and a fracture and indicated that he
believed that the claim was industrially related or related
to his work. The Cl form is on page 3 of that exhibit, and
on that form the employer does not doubt the validity of
the claim nor does the employer indicate that there was a,
a, a policy or procedure that had the root cause towards
the injury. The claim was denied on June 23rd, 2020 on
page 4, and it was denied indicating that the review of the
file indicates the accident was a result of the
miscalculating steps. There was no related--a work-related
accident and you are not required to take the stairs as
there is an elevator. That was affirmed by a decision and
order of the hearing officer on page 5 of the exhibit.
Page 8 gets into the actual treatment, and I'll go briefly
over these because I don’t think that there’s an issue as
to what was injured and what the treatment entailed. But
page 8 indicates that the patient is a 50-year-old male who
is a physical therapist here at our facility who reports
that he was carrying a box of supplies down to the basement
when he thought he was on the bottom of the stairs and

[unintelligible] that there’s still more stairs but he
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[unintelligible] he stepped forward thinking he was
stepping on the landing and missed the bottom of the stairs
falling hard on his left ankle causing some notable
deformity. On page 10 the final diagnosis was acute left
ankle dislocation, acute fibular fracture, and acute left
posterior malleolus [ph] fracture. On page 15 claimant
went to Nevada Occupational Health and it shows that on
June 10th, 2020, that he, Mr. Yasmer, rolled his left ankle
when he went to step going down some stairs with a box at
work [unintelligible] days ago. He went to the ER where he
was found to have a fracture dislocation of the ankle which
was reduced in the emergency room. And on page 17 of the
[unintelligible] patient required open reduction internal
fixation of the left ankle. We have set up an appointment
for him to see Dr. Cummings, orthopedist, later this week
who will assume the patient’s care. Claimant went to Dr.
Cummings on June 12th, 2020 on page 18. He noted that he
needed a left ankle malleclus and syndesmosis, open
reduction internal fixation. On page 20 on June 12th, the
doctor indicated Stephen is a new patient referred by Dr.
[unintelligible], 50-year-old male who presents after a
left ankle injury. He was going down the stairs of the
hospital with boxes and twisted his ankle. He had a
fracture dislocation of the ankle. He had a fibula

fracture with posterior displacement of the talus. There
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is no sign of a posterior malleolar fracture. Seems to be
only laterally [unintelligible] reduced as well as the
syndesmosis. Page 22 he indicates that [unintelligible]
left ankle open reduction internal fixation of the left
malleolus, some possible syndesmosis, open reduction and
internal fixation as well. The surgical report is on page
25 for those procedures that he had done. On page 34 the
doctor notes on July 28th that at this point being it is a
serious one we are going to tentatively put him on for
Monday for irrigation and debridement, closure of the
wound. He will check in with us on Thursday. ©On page 36
it was then noted that he has a malleolus fracture and
syndesmosis repair, open reduction and internal fixation
and was doing better with [unintelligible] for the most
part stopped over the lateral malleolus. He says there’s
just one little pinhole but for the most part, it is doing
fine. We had it drained, and on page 39 is the report for
the drainage of that wound. And finally, on page 43,
September 15th, 2020, it notes that a 50-year-old male who
is here for follow-up regarding his left ankle status post
ID and removal of deep hardware. The wound is healing
well. Based on that, Your Honor, it’s our contention that
this claim does qualify as a Worker’s Compensation claim
under 616C.150 which does indicate that an employee or

dependent of the injured employee are not entitled to
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receive compensation pursuant to the provisions of chapter
616A and 616B inclusive of NRS unless the employee or the
dependent establish by the preponderance of the evidence
that the employee’s injury arose out of and in the course
of his employment. Now, under that statute, Your Honor, we
have claimant’s testimony as well as the records that show
that he was working at the time of this injury and he was
doing his job at the time of the injury and it was his job
that did cause the injury. He was taking a box of supplies
from one location that his--where he was overseeing to
another location and missed a step because he had the box
in the way and couldn’t see it. He testified it did impede
his vision. Without that box, he may have gone up and down
those stairs just fine. 1In this case, we’'ll also submit
that he meets the definitions of NRS 616A.030 accident
which is an unexpected or unperceived event happening
suddenly and violently with or without human fault and
producing at the time of objective symptoms of the injury
given that he would not foresee that he was going to trip
on the chairs, and it did cause a, a violent injury to him.
There was no fault. He was simply going down the stairs
with that box and he also suffered an injury which was
[unintelligible] 616A.265 which is a sudden and tangible
happening of a traumatic nature producing an immediate or

{funintelligible] which is established by medical evidence.
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In this case, again, it was established by medical evidence
that he had broken his ankle or broken his fibula and also
suffered a strain to his ankle. Based on that, he has
suffered, therefore, an injury or accident and does clearly
meet the definition under 616C,150. However, that case or
that issue was taken up by the Supreme Court in Rio All
Suites Hotel and Casino versus Phillips which was at 126
Nevada 346, 240 [unintelligible] third, page 2. And the
court looked at cases to determine whether or not injuries
were personal in nature, work-related, or non-work related
and non-personal in nature, and the court noted on page 351
of the Nevada Reporter, on page 5 of the Pacific Reporter,
that injuries resulting from employment-related risks for
all the obvious type of injuries that ([unintelligible]
Exhibit 1 as industrial injuries that are generally
compensable according to Larsen [ph], [unintelligible]
involved that are due to employer risk including tripping
on a defect at the employer’s premises or falling on any
[unintelligible] ground at the worksite. I would submit to
you that in a very similar hearing and case though there
wasn’t a specific defect, carrying a box which he had to
carry for his work because he was transporting from one
location to the other impeded his view and he then tripped
on the stairs because he did not see that he was not on the

last step but--or on the ground step but had one more step
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to go. The court further notes the personal risk for those
that are still clearly personal, but even if they affect--
take effect while the employee is on the job they could not
possibly be attributed to the employment. And then it
talks about neutral risks which are neither distinctly
employment nor distinctly personal in character. The court
then further indicates there on, on page 353 of the Nevada
Reporter, on page 7 of the Pacific Reporter, under the
increased risk test which is the test that they determine
to use when they consider a neutral risk, an employee may
recover if she is subjected to a risk greater than that to
which the general public is exposed even if the risk to
which the employee is exposed is not quantity-qualitatively
peculiar to the employment, the injury may be compensable
as long as you gave us an increased quantity of risk.

Thus, when an employee is exposed to common risks more
frequently than the general public there may be an
increased risk. 1In the Phillips case, the court noted
further down the act of ascending a staircase at work in it
of itself does not present a greater risk than the facts--
or than faced by the general public, however, when an
employee is required to use the stairs more frequently than
a member of the general public, she faces an increased risk
of injury. Moreover, steps of an unusual height or the

manner in which an employee is required to perform her job
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may increase her risk of falling on a staircase. That is
also relevant here, Your Honor. If it is not determined he
was [unintelligible] actually doing his work and that it
was a work-related risk given that he was transporting a
box which impeded his view because again he did have the
box. So, in this case, it was definitely the manner in
which he was required to perform his job increased his risk
of falling on the staircase because he was transporting
that box. Further, he did indicate he always takes the
stairs. The stairs are faster than taking the elevator.

He takes those stairs at least six times a day. Whether he
is required to or not he still takes them six times a day
which 1s greater than the use--the general public would use
them. So, when he comes to the hospital he’d go up the
stairs once wherever they’re going and then back down them.
He also is on the third floor going down to the bottom
floor so that’s three flights of stairs both ways, again,
six times a day, and further as noted he was carrying the
box. He also testified that the general public is
generally directed to the elevators for [unintelligible]
for their use rather than the stairs, and on the elevator
is [unintelligible] a directory of where to go as the post-
-the stairs which do not have that directory and do not
direct the employee or the member of the general public as

to where to go. Based on that, it is our position the
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claimant has shown that he suffered an injury by accident
in the course and scope of his employment meeting the
requirements--statutory requirements. And further, we
believe it’s a work-related risk meeting the Phillips test
and that it should be compensable. But if it is concluded
that it is a neutral risk, it is our position that he also
meets those requirements given the nature of the task he
was doing, the fact that he was carrying the box, and the
fact that he takes the stairs far more than the general
public [unintelligible] directed to use the elevator.
Thank you.

APPEALS OFFICER: Thank you. ©One moment,
please. Mr. Lavery, go ahead.

JOHN LAVERY: Thank you, Your Heonor. You
sort of grazed by the dispositive portion of that which was
this gentleman is not required to use the stairs. In fact,
he--he’s in a place that the general public whether they
choose to or not just, just like Mr. Yasmer chose to
utilize the staircase, 1 have the equal ability and the
equal right to utilize the stairwell as well. He is not
required to utilize the stairwell. He did so out of--ocut
of habit by his own choice. That’s not a requirement of
the employer. I am not disputing that he was injured and
clearly he was. He fell but he fell as a result of a

misstep and nothing further. There is nothing about the
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workplace environment, there’s nothing about the employment
that caused him to fall. He simply misstepped and he
misstepped in an area where the general public has equal
access and equal right to be. 1In Phillips, you had a maid
who was required to utilize the stairwell and did it
thousands of times over the course of the year. That’s not
the case here. At, at most, Mr. Yasmer says he goes up and
down those stairs six times a day if that. By his own
acknowledgment, he’s not even in that building every day.
So, to suggest that somehow he’s at a greater risk than you
or I walking up and down the, the, the stairwell is, is
simply incorrect. In fact, he’s acknowledged and the
employer’s acknowledged, everybody’s acknowledged that he
had access to a--to an elevator and he believed that he was
at some greater risk. He had the ability to utilize that
elevator and made a choice not to. That choice did not
impute [ph] it to the employer as some form of a
requirement for him to do what he did. This is in fact a
Phillips analysis. He doesn’t satisfy the essential
elements of, of those because he’s not regquired to do
anything. None of this is mandatory or required by his
employment. And, and that’s what the, the analysis that
was put forth to you failed because he’s not required to do
any of it. Even if he was required to carry the box he's

not required to carry the box down the stairs which




10
il
12
13
14
15
16
17
18
19
20
21
22
23
24
25

O ® 24

distinguishes it from Phillips and the analysis that needs
to be done. So, to suggest that somehow he was required to
carry the box, he was required to carry the box down the
stairs isn’t supported by the record. It isn’t supported
by Mr. Yasmer’s own testimony. Yes, he was at work. Yes,
he fell. That is--that is the end of the analysis in terms
of, of whether or not there is a, a causal relationship
under Mitchell, under Phillips. Clearly, it’s not a Gorsky
issue. I’m not sitting here saying Mr. Yasmer had some
predisposing condition that caused him to fall and that’s a
distinction that the Supreme Court made in Phillips. But
the Supreme Court has also been quite clear that being at
work and having a problem doesn’t make your problem work-
related. The mere fact that you were at work and fell
doesn’t now somehow come back to the employer as a
compensable element. So, once we get past the fact that he
wasn’t required to, to be where he was or do what he did,
and he wasn’t required to do either one, then he fails in
the Phillips analysis. And it also appears to be the, the
dispositive case on the issue and it’s very rare in Nevada
that we even have that. But in this particular
circumstance, it--it’s virtually identical in terms of the
analysis but the factual predicant--the, the factual basis
upon which Phillips was decided was that someone was

required--was required. It was mandated. They didn’t have
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a choice to do a certain thing a tremendous number of times
over the course of the year up and down the same set of
stairs. And the court said you are at a greater risk
because you’ve got--you, you have to do it so many times.
That scenario doesn’t exist here. This company
[unintelligible] by, by Mr. Yasmer’s own acknowledgment.
And, and I'm not saying--this is not a fault thing. I'm
not saying that Mr. Yasmer did something wrong or
intentionally did something, but he made a choice. He had
a choice. He exercised a choice. He was not required to
do anything. It was the--there is nothing about the, the
work environment. There’s nothing about the work scenario
that caused him to fall. He simply misstepped. Every one
of us missteps. Anybody that says they don't
[unintelligible] isn’t telling the truth in my--in my
estimation. Everybody has misstepped at one point or
another. Mr. Yasmer simply did that while he was at work.
That doesn’t bring him within the course and scope of his
employment. It doesn’t bring him under the purview of
Phillips for establishing a compensable claim. The factual
scenario as he’s acknowledged today, as everyone’s
acknowledged, the fact that he is not required to do any of
the things that led up to his fall doesn’t bring him within
the course and scope of his employment, and under the

Phillips’ analysis the, the hearing officer was correct in
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affirming my client’s determination to deny this claim.

And I‘1l submit it to you on that basis [ph].

APPEALS OFFICER: Thank you, Mr. Lavery. Mr.
Eikelberger?
TODD EIKELBERGER: Yes, Your Honor. The

dispositive issue here isn’t the stairs. It’s the box he
was carrying. Mr. Yasmer [unintelligible] going up and
down the stairs and her vision was unimpeded. She simply
slipped on those stairs and it was found because she did it
thousands of times a (unintelligible] in a year that that
was going to be covered. In this case, he--Mr. Yasmer also
does go up and down those stairs thousands of times though
he may not be required to but he was required to carry that
box. And he could have tripped and misstepped and broken
his ankle and his leg or sprained his ankle and broken his
leg even without going on the stairs because the box was
impeding his vision and that’s what made him misstep. That
is his testimony. He has gone up and down those stairs six
times a day every day at work. He does it all the time and
he generally doesn’t misstep. He did testify that he--that
he had to carry that box which was a requirement of his
work. That is what caused him to misstep. 2Again, he just
happened to do it on the stairs which is where he fell and
broke his leg. He could have also done that anywhere and

potentially also sprained his ankle and broken his leg
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because the box was impeding his view. Therefore, it does
fall under the neutral risk under Phillips--under the
Phillips case and should be compensable. Although again,
because he was carrying the box which was part of his job
and then he fell, we do also believe that that was a work-
related risk. Further, Your Honor, carrying that box he
could have had this misstep and had it anywhere. He is not
required to take the stairs, no, but just as if someone
tripped over something else, the, the carpet, a rug, and
anything else they couldn’t see while they’re walking
somewhere they weren’t necessarily required to use that
route, but it was because of what they were carrying and
what they were doing that caused the--whatever misstep that
he had and then he suffered an injury. That is the same
situation here. 1It’s not the stairs that are dispositive,
it’s the fact that he was doing his job and taking a box of
supplies over to another location. Thank you.

APPEALS OFFICER: Thank you. At this time,
this matter is submitted for decision. Mr. Yasmer, if you
have any questions regarding these proceedings you can
direct those to your attorney, but I’1l1 have a decision and
order rendered within 30 days. And with that, we are off
the record.

[END OF PROCEEDINGS]
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CERTIFICATE OF TRANSCRIPT

I, Wendy Letner, as the Official Transcriber, hereby
Certify that the attached proceedings before the Judge,

In the Matter of the
Contested Industrial
Insurance Claim of:

Claim No: 000706-038452-WC-01

|

!

|

| Hearing No: 2100033-SD
STEPHEN YASMER, |
| Appeal No: 2100639-SYM
|

Claimant

were held as herein appears and that this is the original
transcript thereof and that the statements that appear in
this transcript were transcribed by me to the best of my
ability.

I further certify that this transcript is a true, complete
and accurate record of the proceeding that took place in
this matter on November 16, 2020 in Carson City, Nevada.

i

Wendy Letner
Precise Transcripts
May 19, 2021
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® ORIGINAL o

NEVADA DEPARTMENT OF ADMINISTRATION

BEFORE THE APPEALS OFFICER

In the Matter of the Claim No.:  000706-038452-WC-01
Industrial Insurance Claim,
Hearing No.: 2100033-SD
of
Appeal No,: 2100639-5YM
STEPHEN YASMER DOH: 11/16/2020, at 9:00 a.m.
FILED
'
CLAIMANT’' S FIRST EXHIBIT NOV 1 2 202[
Page # DEPKPgEﬁPsM{;"F'?,E’EA
1 C-4 Form
2 C-3 Form
3 C-1 Form
4 Insurer’s Claim Denial Letter 06/23/2020
5-7 Hearing Officer’s Decision and Order
Hearing Number 2100033-5D 08/06/2020
8-12 Medical Reporting - ER at Carson Tahoe Health 06/08/2020
13-14 Diagnostic Testing Reports - Carson Tahoe Health 06/08/2020
15-17 Medical Reporting - Nevada Occupational Health 06/10/2020
18-19 Surgery Procedure Information - Tahoe Fracture 06/12/2020
20-22 Medical Reporting - Nevada Occupational Health 06/12/2020
23 New Referral Form - Nevada Occupational Health 06/12/2020
24 Physician Order for Surgery - Tahoe Fracture 06/12/2020
25-26 Operative Report - Carson Tahoe Health 06/15/2020
27 Diagnostic Testing Report = Carson Tahos Health 06/15/2020
28-31 Medical Reporting - Tahoe Fracture 06/30/2020
32-35 Medical Reporting - Tahoe Fracture 07/28/2020

ENTERED INTO
EVIDENCE AS EXHIBIT
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36-38 Medical Reporting - Tahoe Fracture 08/25/2020

39-40 Operative Report - Carson Tahoe Health 09/02/2020

41-42 Medical Reporting - Tahoe Fracture 09/03/2020

43-45 “Medical Reporting - Tahoe Fracture 08/15/2020
AFFIRMATION

Pursuant to NAC 616C.303, I affirm that no personal informaticn

appears in this exhibit.

DATED this 12th day of November, 2020.

NEVADA ATTORNEY FOR INJURED WORKERS

WD arl VoS

Todd Eikelberger, Esq., Deputy
Attorney for Claimant
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Gallagher Bassett Services, Inc.
June 23. 2020

Steven Yasmoer
2257 Carson River Road
Carson City, NV 8970

Re: Employer; Carson Tahoe
lnjury: 6/8/20
Clam #: 000706-038452-W(-01

BDear Mr, Yasmer:

Gallagher Bassent Services, Inv. adiministers the workers” compensation program for the above captioned
employer. Review of the file indicates that you accident was a result of you misealeulating the steps. There
was 1o work related accident, You are not required to take the staivs as there is an elevator for your use,

NRS 616(,150, 1. An injured employee is not entitled 1o receive compensation pursuant to the provisions of chapter's
616A 1o 616D, inclusive. of NRS unless the employec or his dependents establish by a preponderance of the evidence
that the eoployee’s injury arose out of and in the course of employment.

RS G16A.030 “Accidenl” means an unexpecled or ubforeseen event happening suddenly and violently. with or withow
human fault. and producing at the time objective symptoms of an injury. :

INRS 616A.265 1. * Injury”™ or “Personal Injury”™ ineans & sudden and tangible happening of a traunatic nature, producing an
immediate or prompt result. which is established by medical evidence, including injuries to prosthetic devises, Any injury
sustained by an employee while engaging in an athletic or social even sponsored by his employer shall be deemed not 1o
hase arisen out of or in the course of employment unless the emplovee received remuneration for participation in the event,

1 you disagree with this decision, you have a rvight to file an appeal by completing the attached Request for Hearing Porm
and mailing it. along with a copy of this letter, to the address on 1he form, The completed Re-.]ues;l for Heuring st be
recgived by the bearing division within seventy duys of the date of this leder. 1F you de not appeal within seventy days, sou
lose your right to appeal.
Sincerely,

s Ty | ) y
Yoetie D McCollum
Yveite B MoCollum

Sr. Resolution Manzger

ek Request for Hearing Form
oo Employer / Medical provider / [ile
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STATE OF KEVADA
DEPARTMEN_T OF ADMINISTRATION
) HEARINGS DIVISION
* . In the matter of the Contested Hearing Number: 2100033-8D

Industrial Insurance Claim of Claim Number: 000706-038452-W(C-01
STEVEN YASMER . CARSON TAHOE HEALTH SYSTEM
2257 CARSQON RIVER ROAD 1600 MEDICAL PARKWAY
CARSON CITY, NV 89701 CARSON CITY, NV 89703

. / ’

BEFORE THE HEARING OFFICER

The Claimant's request for Hearing was filed on July 6, 2020 and a Hearing
was scheduled for July 30, 2020. The Hearing was held on July 30, 2020, in -
accordance with Chapters 616 and 617 of the Nevada Revised Statutes.

The Claimant was present by telephone conference call, The Employer/Insurer
was represented by John Lavery, Esquire, by telephone conference call,

ISSUE

The Claimant af;pea]ed the Insurer's determination dated June 23, 2020. The
issue before the Hearing Officer is claim denial.

DECISION AND ORDER
The determination of the Insurer is hereby AFFIRMED.

NRS 616A.030 defines “accident” as *“an unexpected or unforeseen event
happening suddenly and violently, with or without human faalt, and producing
at the time pbjective symptoms of an injury”. NRS 616A.265 defines an
"injury” as “a’sudden and tangible happening of 4 tranmatic nature producing
an immediate or prompt result which is established by medical ¢vidence,
including injuries to. prosthetic devices”. NRS 616C.150{1) provides the
injured employee has the burden of proof to show, by a preponderance of the
evidence, the injury arose out of and in the course of employment. An injury
onthe job location is not sufficient to hold that the injury arose put of and in
the course and scope of employment. See Rio Suite Hotel & Casino v. Gorsky,
113 Nev, 600, 939 P.2d 1043 (1997). In the instant matter, the Claimant has

- not met his burden. As suich, the Hearing Officer finds the insurer’s .
determination is proper and hereby AFFIRMED.

GB IA Recv 2020090803888 000249
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In the Matter of the Contested

Industrial Insurance Claim of STEVEN YASMER
Hearing Number: 2100033-8D
Page2 . : :

APPEAL RIGHTS

Pursuent to NRS 616C.345(1), should any party desire to appeal this final
Decision and Qrder of the Hearing Officer, a request for appeal must be filed

with the Appeals Officer within thirty {(30) days of the date of the decision by
the Hearing Officer.

IT IS 8O ORDERED this 6th day of August, 2020,

GB 1A Recv 2020090803888 000250
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CER’I‘!FICATE OF MAILING

The. unders1gned an employee of the State of Nevada, Department of
Administration, Hearings Division, does hereby certify that on the date shown
below, a true and corrett copy of the foregoing DECISION AND ORDER was
deposited into the State of Nevada lnterdcpartmental mail system, OR with
the State of Nevada mail system for mailing via United States Postal Service,
OR placed in the appropriate addressee runner file at the bbpartment of

Administiation, Hearings Division, 1050 E. Williams Street, Suite 400, Carson
City, Nevadd, to the foliowmg,

STEVEN YASMER
2257 CARSON RIVER ROAD
CARSON CITY, NV 89701

CARSON TAHOE HEALTH SYSTEM
1600 MEDICAL PARKWAY
CARSON CITY, NV 89703

GALLAGHER BASSETT SERVICES INC
PO BOX 2934
CLINTON, 1A 52733-2034

JOHN P LAVERY ESQ

LEWIS BRISBOIS BISGAARD & SMITH LLP
2300 W SAHARA AVE STE 300 BOX 28
LAS VEGAS NV 89102-4375

Dated thlS 6th day of August, 2920, .

a‘L‘-u-

%\ -..-‘ mv '“'“‘""I."t -ﬂ :
ai"*&’.&.)\j- ‘b\ ,a_;*& '
'I{aren Dvcr N

Erriployeée of the Stale of Nevada |

GB IA Recv 2020080803888




MREN: 020163118

VISIT TD:2016000308

PATIENT NAME:STEPHEN YASMER
PATIENT DOB:I1(/18/1948

- Eroergency Roon Hots (MMadzal)

DATE & TTME OF SERVICLE:
06/69 /2020

MODE OF ARRIVAL:
BOV

CHIRE COMPLAINT:
L&t ankle infury

HISPORY OF PRESENT TLILNE3G:
patignt iz a8 30-year-old male who is a physicsl therapist here %t our facility
who ceporis that he was varing = box supplies down to the basement when he
thought he was on the bottom stalr and could not see that thbrelis still Lo
more stairs baneath MOV stepped forward th;nking he was stepping onte the
lending and missed the bottom to stairs falling hard on to his }eLL arkle
czusing some noteable defoiwiity. Fetisnt ststes he thinks he might have
sprained hie rxghL ankle as well but doer not have significant galn ox Cconosrn
to that srea denies hitting his head denies any loss of consciodsness denles
ahy pain anywhere eise. Patient reports a co-workar got & pair cvutcnes in the
came <down Lo the BR to be checked in,

PARST MEDTCAL HISTORY:
Suasenal allsrgies

RAST BURGICARL HAISTORY
Shoulder

CURRENT MEDICATIONS:
R@viFWPﬁ current med rgc in chart

ALQERGIEL:
Vicodin

SOCIAL 2YSTORY:
Patient xeporta ddl1y iobaoca use with deily aloohinl use ag well Jderles any

mirijuena drug wee

REVIEW OF SYSTEMS:
A i0-point review of systems was performed and the pertinent pogitives ard
rigggebives axe Listed in the Aistory of Present Illness

PHYSTCAL BEXAM:
Vital signs:
Blood pressure is 127 /87 with a heari rate of 74 respiratony rvate ¢f 18
temperature oFf 98.1° and 0z 35% on room six
Ggmaral' Pleasant nonkoxié in moderate distress

CONFIDENTIAL INFORMATION *C0ORY* This dosument is far ACCTH 2016000308, Printgd by Glona Angelica Sanios
Emergeficy Rodm/ Urgani Cdre VL - Page 13 Job BESS1B (06/0%/2020 10:34) - Page ? Docs 2
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MRM:020163116

VISIT ID:20G16000308

PAFIENT NAaMF:STEPHEN YASMER
PATIENT DOB:10/1R/1980 ;

»

- Ersrgency Room Heote (Mdodel)

Head: Normccephal o atraumgtic

ENT: PERRLA EOM! sclerae anicteric

Neck: Supple no stridor

Lungs: Clear to auscultatlon bilaterally
Cardiovascular regular rate and rhythem no cbvious murmurs zubs dr gallops cap
refilil less than 2 sgc symmetrmu 1aa163 pulses po peroal edsms
Abdomen: good bowel sounds soft abdomen nontander aondistaaded Aeaative
Marphy's ne MEBurney's no peritonitis

Back: no midling teidexness to palpaticn or step-aIfs normal raﬁqe of motion
Skin; *"‘ar't wzrm dry no obvioos rashes |

Extrami tze Patiant has nolicesble deformity to lefb ankle copsistent witih a
possible snslocat:on palpable padal pulse to lefi foob dePLeaacd sensaticn
savere tenderngss to palpation patient has tendermess with extendsion of right
ankle has no bory nose zenderness to palpation bilateral mallszélus no midfoot
tepdeinass: to palpaticon no head of 5th metatarszl tenderness tolpalpation
Neurs: AlerL oriented to pezscen place 11n¢ and situstion GC8 15 symwetria face
has 3/5 stréngth throughout normal sensztion to light touch thxdughout o lisk
atazxia .

Psychi: Calm and cooperative

DIAZGNOSTIC STUDIES:
Left ankle x-xdy shows
IMPRESSLION:

Eosterior dislocztion of the talus.
Comminuted displaced fratture of the disgal fibular diaphysis.
Electranically Signed by: EBdwuad Pillsbuxy 6/8/2020 1:06 B

Past reduction £ilm shows
IMPRESSION: i
L. dnatomic alignwent at the tiblotalar joint after reductiecn of the talar
dislecatior. Osseous fractured frdgmént posterior to the talus gemains,

2. Imoroved alignment of a comminuted angulated distal fibulay fdracture.
Fostorior awsx angulatidn pérsibts.,

Electronically Signed by: Fakres Ahived 8/3/2020 1:36 PM

EMERGENCY ROOM COURSE (JDM) .

Patient iz a 50-yeaz-old mdle wWith the sbogve-noted complaint., Upon initial
presentabion patient has a vary sbvicus notable deformity of hig left ankle
with decreasad sensation the thleﬁu dees maintain perfusion he has cep refill

ONFIDERTIAL INFORMATION *COPY* This documentis for ACCTH 2016000308, Printed! by Gluria Angelica Santos
Emargancy Rosin / Urgent Caré VR - Page 22 Job BEGS1E (6630* 12020 1034 - Pags 4 Doc‘? 2
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MRN: 020163112

VISIT ID:2016000308

DATIENT NLME:STEPHEN YASMER
FATIEWT DOB:10/18/1569

-,

. Emergency Room Note (kdodal)

oF 3 aeconds with & palpab}e pedal pulse. I called zn-ray in asied for x—uavs
soon as pessible zs well as I astified my uupﬂ““;alqj physician|{Dr. Calve ho
Lrving get & reduction donie as soon &s pessible. -ray with results noted

sove do show 2 fibular fracture with dislocation patiant was given propofol
for conscicus sedation plsase s2e Dr. Calva as noted zess is me jwith this
groceduie at which point X was anle to suceeszsiully resuce he dislecation and
patient was placed in a Cadillac¢ splint. Patient tolerated procedure well had
no complications patient alrsedy has crutches we discussed app répt1atp
SymptOHatLC management at homs patisnt wE S Found to be PMP nagatﬂve be s given
prescriprion for Percocet as he states that Norceo makes him very itchy.
Patient is already sstablished with Tanoe fracture was given refarral to Follow
up wiih his oxthopedic provider we discussed very strizt reiorn [precautions as
wall as appropriate sympiomalic managemant a2t hom= =o which patient verbalized
understanding aend agreement plan fecls ceomi¢rtable going homs ai this time
patient did presant a C4 form which was f£illad ouk. '

FINAL LDIAGNOSIS:

Aoute left ankle dislowcebion

Reute le2fr fibuls fracture

Reute Igfi posterior mallenlus fraciure

DIEPOSITYION:
Hame POV with & ride

This patient was seen under disaster/mass casusliy incident conditions.

Voice Recognition Disclaimer: i
Voice Recognition Disclaimerfhis documunt way have bean created using voice
vecogriition software. The software dees have a chance of producing erxrors of

gramear and -pessibly cénkent. T have mads every ressonzble sttedpl to find and
corrsct any obvious errers.

Elevtronie Signatures; _
Smith, Hatthew W [(PA-C) {Signed Jun-CH~2020 14:20)
huthnrad: Dictétion Frées Tékt, Disclaimer

Lest Upd,a_fiéd: Jun=08-~2020 '14:20 hy Swmiith, Matihew W {PA-C) I

ONFIDENTIAL INFORMATION *COPY* This docutent s for AGCTS 2016000308, Printed by Glorla Angelica Santos '
Smargekoy Reom / Urgeni Gare VR - Page a3 Job 866518 (06/09/2020 14:34) - Page 4 Doo# 2
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MRI4:020163119 _
VISIT ID:2016000308
PATIENT NAME:STEPEEN
EATIENT DOE:10/18/18¢4

-

YASMER

L

2
5,
o

e (MModal)

Breergency Room

ig Calvo dchatlnc a supezvzbinq physician attestation notel
this is a SO-year-old mal who works here ab i

step and had a sudden lefit ankle pain. After missing a step,
there is an obvious posterdor dislocation of
tikial pulse He has subjective numbness but norwal motor funetis
foor, X-ray shows a pubtezior ankle dislocvation with asscciztad
fracture. This was reduced ‘vnder propofol sedation. Following

Thls is

On
the arnkle he has th&

Pleasz note

ihe luspwtal who =anpca aff &

physical exam
rddj postericr
of the left
fitular

Fb1s he was

doing much better it could pulses and neurcvascular stabtus in the left ankie he

p1aC“d in a splint he will fellgw up with Crthopedics. He b
Please sss Matthew Smith's note for fu
T spent 15 minutes of direct

wWas
remain nonwelighthesring.
departmant course workup and plan,
time with this patient

Conscious Sedztion

Patient did reguire moderate gedation for left ankle dislocatidn

benefits were distusiséd and patieni elected to procesd with the
Raspiratcry thvrapy and- nunslng gtaff were present at all timas.
rzceived a total of 120 my of IV propofcl. This was pushed by r
rechiction was completed by Matihew. Smith plesse see his note for
detaile During the moderzie sedation Lhere was no hypotension
Paltient had continuous blood pressure monitering and continious

The patient is complecely deurovascularxly intact pest procedure.|

ated the procedure very well withoult complications., Patient
to he in any distress. Patient
L3 minutbes,

toler
confortably and doss not appear
raseline. Intraservice tine was

3
o

Véise Regognition Disclaimerx: _
Volee Recognition DisclaimerThis dogumant ray have been create
vetognition software. The software does have a2 chance of producl

gramoar and possibly content. 1 have made evzzy raasonable atton

conrEST any obvious orrors.

Elegoironic Signatures:
Calvo, Darryl v (Physician}
Authored: Dictarion Free Text,

{Gigned Jun—-08-2020 317:21})
Disclaimer

t Updated: Jun-08-2020 17:21 by Czlvo, Darryl v (Physiclan}

ONFIDENTIAL INFORMATION *COFY™ “This docuinent is for ACGTH 2016000308, Frinted by
Emsrpettey Roorn / Urgent Care VR ~ Page 11

Job S86518 {06/08

as remalnedd
rther emergency
Ffave-to-face

Fisks anc

procedure,
Patient

ws=l? . The

furth=ayr

or hypoxia.

pulse oximetry.

Patient

is pow resting

e now back Lo

G wsing voice
¥ errors of
pt to £find and

Sloria Angslica Banios
(2020 10:34} -~ Pags 1 Doc#t §
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“]'Fg% WD WOTIEICATION © FAX RECELIVED WITH GRAORS 77 1]

TIME RECEIVED REMOTE CSID DURATION  PAGES STATUS
June 9, 2020 at 12:50:26 pM COT 7754457570 142 4 Failed to receive

ERROR CODE { 700 )
i Error in fax transwission

fiesend0E-03-20; |01 54AH; CTH ZATIEAT FINAICE 1 7754457870

L
Lah )
o

KRN : 020163119

NISIT ID:2016000208 . ‘ .
PATIENT NAME:STEPHEN YASMER

PATIENT DQB:10/18/1968%

Emergency Room Note {(MModal)

LR

This is Calve dictating a supervising physician attestation note., Pleass note
this ig & S50-veav-old male who works here at the hespital who steppad off a
step and had a sudden left aakle pain. After missing a step. On physical. exam
there is an obvious posterior dislocation of the ankle he has thready posterior
tibial pulse he has subjective mumbness but normel motor £un¢tibn of the lefi
foot. X~ray shows a posterior ankle dislocaticn with assuvciated fibular
fracture. This was reduced under propofeol sszdation. Followlng this he was
deing much better it could pulses and neurevascular status in the left ankle he
was placad in a splint ha will follow up with Orthopedics. He bas remained
remain nonweightbeering. Please see Matthew Smith's note for furthed emergency
department course workup and plan. I spent 15 minutses of direct face-to-face
time with this patient

Conscious Sedation
Pavient ‘did require moderate gedation for left ankle dislocation. Risks and
henefits were discussed end petient elected to proceed with the procedure,
Raspiratory therapy and nursing staff were present at all times. Patient
received a total of 120 mg of IV propofcl. This was pushed by pyself. The
raduction was complaeted by Mstthew Smith please see his note for further
-detdils, Duxing the moderaté sedation there was no hypotensiop or hypoxia.
Patient had continuous blood pressure menitoring and continucus| pulse oximetry.
The patient is completely neurcvascularly intact post procedura. Patient
tolarated the procedure very wéll without complications. Fatlent 1% now rasting
comfortably znd does not appear to be in any distress. Patient is now back to
Baseline. Intraservice time was 13 minutes.

Voice Redognition Disclaimer:
* Voice Recognition DisclaimerThis document may have been created using voice
racognition software. The software does have a chance of producing errorg of
grammar and possibly content, I have made every reasonable attempt teo find snd
-correct any obvious errors.

Elgctronic Signatures: .
Calvo, Darryl v (Physlcian) (Signed Jun-08-2020 17:21)
Anthored: Digtetion Fres Teéxt, Disclaimer

Last Updatad: Jun-08-2020 17:21 by Calvo, Darryl v {(Physician)

19 . .
GONFIDENTIAL INFORMATION *GOPY* Whis docurnent is for ACCT# 2016000308, Printed by Gloria Anigolica Santos
Emeargancy Room ! Urgent Care VR « Paga 11 Job 886518 (06/09/2020 10:834) - Page 1 Dok 1
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CARSON TAHOE REGIONAL HEALTHCARE g

F.0. Box 21€8, d

Carson City, NV 29702-3168

L #*

Patient Name: STEBHEN YASHER :

pMe 2 020153119

Accaunt: 2016000308

Chack-Ind 3594855

Ordexrd 0DLDWEDES i

T xanm XA ANKLE LT MIN 3 VIEW -

PYRE OF EXAM: BAD7361 §

DATE - 06/0E/202D

TNDICATION:

fraln W/Trawma Ty

Grdeving Physician: MATTHEW @ SH1TH
ARitendine Phygician: ¥MDS ER

EXeM: Left ankle radlographs, 3 views, L
HISTORY: Pain k/Traums

COMPARISON: Mofie available.

iz noted. Thers is a

FINDTHNGS: Pasterior dislocatien of the falar dome i )
siz. Mo olther Fracture i noted.

comninulbed fracinre ¢f the diftval fibolar diaphy
EMPRESEION:

Bosherior disiocation of iha falus.

Cemminvted displaced fracture of the distal fibular diaphysis.
Electronically Signed by: Bdnoad

Pillsbury 6/8/2020 1:06 Bv

Flectronically Signed By: EDMDRD P PILLSBURY, WD

CONFIDENTIAL INFORMATION *COPY* This dooument is for AGOTH 2018000308, Frintad by (Gloria Angalica Santos

Radistogh Docurment - Page 1/4 Jok 838518 (06/09/2020 10:34) ~ Page 6 Dock 4
I
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CARSON TRHOE EBEGIDNAL HEALTACAHRE
B.¢G. Bor 2168,
Carson Qitwv, NV 343702-2163

-

" -
Patiant Name: STEPHEN TASHER
MEN: Q20183118
heoount 2015060308
Check~-Inf 3594501
Ordexd HIRGET28
Exam BH OEANKLFE LT 2VH
TYPE OF EXAM: RADTIGE2]
DATE = 06/08/2020
THOTCATION: ~Pain W/ Travmary

Ordering Physician: MATTHE& W SMITH
Attending Physician: HDE ER

EXEM: Left ankle radiographs, 2 views.
HISTORY: Pain W/ Trauma

COMPARIEON! Letfh ankle radipgraphs June B, 2020

FPINDINGS: Interval redection and splinting of the left apnkle. Talus

oW appears

appropristely positioned after reduction., Improved comminuted angulated distal
fibuler fracture. Postetior apsx anculabion parsists althsugh is improved

Ossagus fragmént :projechts posterier te the talus and could repressnt! an
i P !

additiional Fraoture, not significant changed.
plantary cal¢enzal ‘enthégophvie.

IMPRESSTION:

1. Aviztemic a}ignmaﬁt zt the vibiotaler joint after reductkicn of the talar
disleoeation. Ossecous fractured Ifrzgmeni postericr to the talus remains.

2. Improved alignment ¢f a cohminuted angulated distal Jibuday

Posceriny apex angﬁlatiqn“persists.
Blechrdnically §Signed by: Parres Ahmad 6/B/2020 1:36 BH

Rlecoronically $igned By: FARBES AHMED, MD

ONFIDENTIAL INFORMATION *COPY® This docwmnent Is fr ACCT# 2018000308, Piftiet by

fadiolody Documeant - Page 171

fractpre.

Gioria Angelice Sanios

Job 686518 (06/08/72020 10:34) - Page & Dot &




O O

Date: 10/12/2020 Nevada Occupational Health & Injury Care Center | Page: 1
Patient Visit Charting Notes
Stephen Yasmer , DOB: 10/18/1969

_BDate. . Charting Summary Provider Clinician

Subjective:
Chief Complaint

Patient presents for evaluation of the left foot/ankle.

History of Present lliness

The patient is a 50 year old male, presenting for a new patient visit with the following condition(s):

Mr. Yasmer rolled his left ankle when he missed a step coming down some stairs with a box at work 2 days
ago. He went to the ER where he was found have a fracture dislocation of the ankle which was reduced in the

emergency room. He was placed in a posterior splint and given crutches.

Today reports he is doing pretty well. He has manageable pain, No numbness in the toes. He is using the
crutches.

Past Medical History

ALLERGIES / ADVERSE REACTIONS: Vicoden

MEDICATIONS: Aleve and Oxycotona

PROBLEMS: Major or Chronic flinesses: No known illnesses noted by patient.

OTHER PERSONAL HISTORY: Left Shoulder Rotary Cuff Repair.

Right Bi_cep tendon repair.

Hernia Repair.

FAMILY HISTORY: Family History: No negative family history noted by patient.

SOCIAL HISTORY: Patient currently uses alcohol. Patient is currently a smoker.

WORK HISTORY: Patient currently works full time as a{n) manual Jaborer , a physically derhanding position.

Review of Systems

SKIN: Denies abnormal hair growth, bleeding, change in color or size of moles, easy bruisipg, itching, hair loss,
rash, or history of skin cancer or severe sunburn. ;

NEUROLOGICAL: Denies blackouts, dysarthria, dizziness, double vision, fainting, headachés, loss of balance,
coordination or sensation, motor weakness, paralysis, tingling, prickling, numbness or tregors.

PSYCHIATRIC: Denies anxiety, depression, difficulty remembering things or thinking, halluj:inations, insomnia,
irrikability, panic, suicidal thought or history of psych hospitalizations or suicide attempts. |

ENDOCRINE SYSTEM: Denies cold or heat intalerance, fatigue, neck swelling, polydipsia or polyuria.

HEMATOLOGIC./ LYMPHATIC: Denies easy bleeding or bruising, history of anemia, or swolﬁlen lymph nodes,.

i e i e ____0.00_&9.



Date: 10/12/2020 Nevada Occupational Health & Injury Care Center | Page:
Patient Visit Charting Notes
Stephen Yasmer , DOB: 10/18/1989
~Rate_____ Charting Summary Provider cunimn

o O

ALLERGIC / IMMUNOLOGIC: Denies rhinitis, hay fever, itchy eyes, urticaria, angioedema, or sensitivity to
foods or drugs.

[

GENITOURINARY: Denies blood in urine, difficulties urinating, frequency of urination, incontinence, or history
of kidney stanes, No discharge from penis, testicufar pain, lumps in testicles or scrotum, ?r problems with
erection or ejaculation,

GASTROINTESTINAL: Denies abdominal pain, blood in stools or black stools, change in bowel frequency or
stool size, constipation, diarrhea, difficulty swallowing, food intolerance, heartburn, nausea, vomiting or need
for antacids.

RESPIRATORY: Denies coughing, coughing up blood or phlegm, night sweats, shortness of breath, wheezing
or history of asthma, pneumonia or tuberculosis.

CARDIOVASCULAR: Denies chest pain or pressure, edema, excessive sweating, heart racidg, palpitations,
shortness of breath or history of heart murmur, hypertension, rheumatic fever or valve disease.

EARS, NOSE, MOUTH & THROAT: Dentes bleeding gums, earaches, ear discharge, hay fever or seasonal
allergies, hearing loss, hoarseness, nasal discharge or nosebleeds, sinus problems, sore throats, tinnitus or
vertigo.

EYES: Denies blurred vision, cataracts, dimness, excessive tearing, flashing lights, itching, pain, redness or
history of cataracts or glaucoma.

CONSTITUTIONAL: Denies change in appetite, fatigue, fever, weakness, weight gain or welght loss.
Objective:
Examination/Procedures

Temperature: 97.92F. Blood Pressure: 158/95. Pulse: 69. Respiration: 16. (Entered by Betz, Jay E. MD
6/10/2020 at 12:43PM ),

The patient is well-nourished well-devetoped. He isin no distress. He has a posterior splint on the left foot
ankle and using crutches.

The splint was left in place. Neurovascular status of the toes Is intact.

Review ER x-ray images show reduced fracture dislocation of the ankie involving the lateral and posterior
malieoli.

Imaging/Test Results

X-ray report Left Ankle 6-8-20: Anatomic alignment at the tibiotalar joint after reduction of the talar
dislocation. Osseous fractured fragment posterior to the talus remains. Improved alignment of a
comminuted angulated distal fibular fracture. Posterlor apex angulation persists.

Assessment:

Diagnosis

Fracture/Dislocation left ankle

Work Status

SR S I Oﬁ%
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Date:  10/12/2020 Nevada Occupational Health & Injury Care Center Page:
Patient Visit Charting Notes
Stephen Yasmer , DOB: 10/18/1969
Rate Charting Sumnmary Provider Clinician
Wear splint. Non weight bearing. Use crutches to ambulate.
: . ST .
Plan:
Orders

O O

I recommend referral to a qualified orthopedist, Dr. Cummings is requested. (Betz, Jay E. MD, 6/10/20 at
1:10PM).

Discussion & Plan

The patient will require open reduction and internal fixation of the left ankle. We have set up an
appointment for him to see Dr. Cummings, orthopedist, later this week who will assume the patient's care.
Pending that he should use the crutches, avoid weight-bearing and elevate the foot when possible. He feals

he can manage his pain with OTC analgesics and occasional Percacet from the ER.

A total of 40 minutes was spent in the evaluation and treatment of the patient today

Signature: Date: 6/10/2020 1:47PM

. . sagie oo - gmees ple e i 0(8258
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Medical Clinic, Inc.

Reliovieg wourt pain. Bestoring veus funtien, Potirvung wowr e,

0

Tahoe Fracture and Orthopedic Madical Clinic June 12, 2020
973 Mica Drive Ste 201 Carson City, NV 89705 Paget .
, Phdne: 7757836190 *Fax: 7757836191 Surgery Orders -

e 2 et e et b e i et b e 1 ot

e
Stephen B Yasmer Home: (775) 8834650 Office: (775) B85-6687 |
Male 50 Years Old DOB: 10/16/1869 Patient ID: 211247 Ins. CDS éroup Health *

Lo ——— ot i . - T e U S B e L P

06/122020 - Surgery Orders: Surgery Packet

Provider: JEFFREY CUMMINGS MD

Location:of Care: Tahoe Fracture and Orthopedic Mica
Status: ON HOLD DOCUMENT. Contents are preliminary

PROCEDURE INFORMATION:

Surgeon: JEFFREY CUMMINGS MD  Locstion Carson Valley Medical Center
Surgery Date: 06/17/2020 Surgery Length: 30 min

Admil Typie: Outpatient Assist Tonn

Initiate pre-surgical anesthesia protocol

Gonsent for: Left Ankle Lateral Melleolus and Syndismesis Oper Reduction Inté:.mal Fixation
Procedurd(s) Left- Ankle Laterat Melleolus and Syndismosis Open Reduction Interna) Fixation
QTY. 1

CPT Code(s): 27828, 27814

Diagnosis: $82.65XR, $93.439A

Equipment
Zimmer Ankle Fracture Set C-Arm

Surgery Coordinator,
Kenneth

Allergies:

e VICODIN

Medications;

Vital Signs |
Hifin) 70 Wi(lbs) 165 BMI 23.67 P &3 BP 140 / 85 mm Hg |

Demographics

Patient Name: Stephen B Yasmer Chart #:211247
Address. 2257 Carson River Rd Carson Gity, NV $9701
DOB: 10/18/1969 Sex Male SSN: §30-02-8852
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Med:caf' Clm'rc' Inc:

Rolevirg year paln. Bestorng your fomtios. Ratuotim v i,

Tahoe Fracture and Orthapedic Medicat Clinic June 12, 2020
973 Mica Drive Ste. 201 Carson City, NV 89705 Page 2
Phone: 77578368190 Fax’ 7757836191 1 Surgery Orders

T L a1 i & S s iea i L 4 bt o b S e oy B e 5 e U B

Stephen B Yasmer Home: {775) 883-4680 Office, (775) 885-6687
Male 50 Years Old DOB: 101871968 Patient iD: 211247 ins: CDS Group Health *

Home Phone'{775) 883-4680 Work Phons: (775) 886-6887 Cell Phone: 7757213843

Primary Insurance
Secondary Insurance

Work Comp
172421-PENDING WC  DO! 6/8/2020

Pra-Op Orders

Anesthesia:

Inihate pre-surpical anesthesia protocal
General

W/Antibiotics/Medications: _
Cefazolir. (Ancef) 1gm IV once In pre-op (if less than 76 kile) OR Cefazolin {Ancef} 2gm IV (if greater than
€5 Kilo)

Prep Other:

Pre-Op Labs

DME.

Discharge: .
Oiher: Post ap at NV OGC

Signature: . q ”}
rd

= 000263,
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Date:  10/12/2020 Nevada Occupational Health & Injury Care Center ' Page: 4

Patient Visit Charting Notes
Stephen Yasmer , DOB: 10/18/1969

Provider

Chief Complaint

Stephen is here referred by Dr. Betz wit regards to his left foot/ankle.

History of Present lilness

Referring Physician; Jay Betz MD

Dear Dr. Betz,

Thank you For this consultation and evaluation.

Steven is a new patient, referred over by Dr. Betz, A 50-year-old male who presents after his left ankle injury.
He was coming down steps at the hospital with boxes and he twisted his ankle. He had a _fracture dislocation
of the ankle. Had a fibula fracture with posterior displacement of the talus. There is no sign of a posterior
malleolar fracture. Seems to be all laterally. The mortise appears to be reduced as well as the syndesmosis.
However, there is a risk of syndesmosis injury as well.

Past Medical History

ALLERGEES / ADVERSE REACTIONS: Vicoden

MEDICATIONS: Aleve and Oxycotone

PROBLEMS: Major or Chronic llinesses: No known llnesses noted by patient,

OTHER PERSONAL HISTORY: Left Shoulder Rotary Cuff Repair.

Right Bicep tendan repair.

Hernia Repair.

FAMILY HISTORY: Family History: No negative family history noted by patient.

SOCIAL HISTORY: Patient currently uses alcohol. Patient is currently a smoker.

WORK HISTORY: Patient currently works fuli time as a(n} manual laborer , a physically demanding position,

Review of Systems

SKIN: Denies abnormal hair growth, bleeding, change in calor or size of moles, easy bruising, Itehing, hair loss,
rash, or history of skin cancer or severe sunburn. i

NEUROLOGICAL: Denies blackouts, dysarthria, dizziness, double vision, fainting, headachgs, loss of balance,
coordination or sensation, motor weakness, paralysis, tingling, prickling, numbness or tretnors.
i

L H
PSYCHIATRIC: Denies anxiety, depression, difficulty remembering things or thinking, hallucinations, insomnia,
irritability, panic, suicidat thought or history of psych hospitalizations or suicide attempts.

20



Date: 10/12/2020 Nevada Occupational Health & Injury Care Center Page: 5
Patient Visit Charting Notes
Stephen Yasmer , DOB: 10/18/1969

_Date___ Charting Summmary Provider Clinician .
ENDOCRINE SYSTEM: Denies cold or heat intolerance, fatigue, neck swelling, polydipsia or polyuria.

I

HEMATOLOGIC / LYMPHATIC: Denies easy bieeding or bruising, history of anemia, or swollen lymph nodes,. -

ALLERGIC / IMMUNOLOGIC: Denies rhinitis, hay fever, itchy eyes, urticaria, angicedema, or sensitivity to
foods or drugs.

GENITOURINARY: Denies blood in urine, difficulties urinating, frequency of urination, incontinence, or history
of kidney stones. No discharge from penis, testicular pain, lumps in testicles or scrotum, ¢r problems with
erection or gjaculation.

!
GASTROINTESTINAL: Denies abdominal pain, blood in stools or black stools, change in bowel frequency or
stool size, constipation, diarrhea, difficulty swallowing, food intolerance, heartburn, nausea, vomiting or need
for antacids.

RESPIRATORY: Denies coughing, coughing up blood or phlegm, night sweats, shortness of breath, wheezing
or history of asthma, pneumonia or tubercuiosis.

CARDIOVASCULAR: Denies chest pain or pressure, edema, excessive sweating, heart racing, palpitations,
shortness of breath or history of heart murmur, hypertension, rheumatic fever or valve djsease.

EARS, NOSE, MOUTH & THROAT: Denies bleeding gums, earaches, ear discharge, hay fever or seasonal
allergies, hearing loss, hoarseness, nasal discharge or nosebleeds, sinus problems, sore tryoats tinnitus or

vertigo. i

f
3

EYES: Denies blurred vision, cataracts, dimness, excessive tearing, fiashing lights, |tching, ipain, redness or
history of cataracts or glaucoma.

CONSTITUTIONAL: Denies change in appetite, fatigue, fever, weakness, weight gain or wéighl loss.
Objective;
Examination/Procedures

Temperature: 97.82F. (Entered by Betz, Jay E. MD 6/12/2020 at 11:22AM ).

On exam today the swelling is still present. He can flex and extend in toes. There Is good {:ap refill. Palpable
dorsalis pedis pulse, Sensation s intact. He stlll has swelling of the ankle.

Imaging/Test Results
X-ray report Left Ankle 6-8-20; Anatomic alignment at the tibiotalar joint after reduction Ef the talar

dislocation. Osseous fractured fragment posterior to the tatus remains. Improved alignmént of a comminuted
angufated distal fibular fracture. Posterior apex angulation persists.

Assessment:

Diagnosis

Fracture/Dislocation left ankle
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Date: 10/12/2020 Nevada Occupational Health & Injury Care Center Page: 6
Patient Visit Charting Notes
Stephen Yasmer , DOB: 10/18/1969

_Date __ Charting Summary Provider Clidician
Work Status

Wear splint. Non weight bearing. Use-<crutches to ambulate. Keep leg elevated.

Plan:
Orders

} recommend a STAT left ankle melleolus and syndismosis open reduction internal fixation.
PDiscussion & Plan

We will plan for left ankle open reduction internal fixation of the lateral malleolus, with possible syndesm osis
open feduction internal fixation as well,

He understands the risks, the benefits and alternatives to the procedure including, but ndt limited to,
infection, bleeding, nerve and blood vessel damage, heart attack, stroke, death, persistent pain, need for
surgery.

Sincerely,

Jeffrey Cummings, MD

Beard Certified Orthopedic Surgeon

Board Certified Sports Medicine

Dictated using voice recognition by the provider.

¥** As a result of using voice recognition, there is naturally more typographical and grammatical errors that
can occur and need to be taken into cansideration when reviewing these medical records.
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NEVADA OCCUPATIONAL HEALTH CENTER

3488 GONI RD,
CARSON CITY NV, 89706
PHONE NUMBER: 775-887-5030
FAX NUMBER: 775-887-5040

Jeffrey Cummings

NEW REFERRAL

PATIENT NAME: Stephen Yasmer

PATIENT ADDRESS: 2257 Carson River Carson City, NV 89701
DATE OF BIRTH: Oct 18,1969

PHONE NUMBER; (775)721-3843

INSURANCE INFORMATION: Gallagher Bassatt (NV Claims)

P.O. Box 400970 Las Vegas, NV 89140 7027:394 500
7{327&94454

CLAIM NUMBER:

DATE OF INJURY: jun (8, 2020

REFERRAL SUMMARY !
l

|
{
{ recommend a STAT left ankle melleolus and syndismosis open reduction internal Fxation, e I AR

SB2.65XB 593.439A

0-12-2020

PHYSICIAN SIGNATURE:

000267
Oo
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PHYSICIAN CREZRS £ OR SURGERY
EFFREY P. CUMMING3, M,0.
FHONE: (775) 783-6180 ext 7202 FAX: (776} T83-6107
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00025
CARSON TAHOE REGIONAL HEALTHCARE £.0. 8ox 2168, Carson Gity, NV 89702::163

MR#: 02{)163119 ACCT#: 2016400411 : B
NAME: YASMER, STEPHEN ;1
SLLGRGLLE 4224
Cliniclan:. Gumminigs, Jeffrey R

SURGEQN: JEYFREY R COMMINGS, MD
DATE: 05/15/2020

ANESTHESTA:
Gengral..

ANBETHESIOLOGIST:

Spancer Mellum, DO ' ; !

FIRST ASSISTANT: )
3tephanie Tonn, PA-C

PREOPERATIVE DIRGNOSES:

1. Left aakle lateral malleolus fxacture,
2.7  Lefl enkls syndeemosis Zdaruption.
POSTOPERATIVE BIAGNOSES:
1. Left ankle lateral mallaolus fracture.
. 2. Left ankle syndesmosis digruption.
- 1
PROCEDURES ; |
abg Left ankle open raduction, internal firation of the lateral walleolus,
2

2. . Left ankle open zeduction, internal fixstion of the syndasmoél_is.'

IN‘DIC.ATION FOR OPERATION: L
& H0-year-old male slipped going down the stairs at Cerson Tahoe Hospital. Had
en injury, a fracture dislocaticn of thé left ankle. He undezstood tha risks,
the banafits, and zlternatives to procedure.

DESGRIPTIOH JF PRCCEDURE:
After chtaining proper consent, the patient was taken to the ope‘r-a!'mcr room,
administered general mnesthesia. Was aterilely prepped and draped|in the left
lover exiremity. An Eemarch was used for swsanguination. The toutnigust was

- inflated to 240 muBg. A longitidinal incision wa$ made over the lateral aspect

68

of the ankle. Dissection was done down to the lateral malleclus. |The fracture -
siteé wes identified. Thé fracture site was cleaned of soft tiasue|snd the soft

tissus was elevated off the bone, Dsing thae Zimdier distal fibula plate and sst,
2 lag screw was placed from an terior to postericy, holding the ila?hure. reducsd.

Taking a 5-hole plate, it was secured to the distal fibula., Confirming position

and slicmment, the screws weid .filled beth pr.oxl:rally and dlan.allyi The fracture
site was then stressed to assass the syndeswosis, and this is whers the notad -
gapping of the mortise was. It was dacided at this point to use ajBiamet
TightRope. The PightRops was drilled through ths whole level of the. syndesmasis,
angled antexlorly, across the £ibala and tibia. The button was pa_-.ﬁ sed through
ths fibula and tilda tunnel and flipped over, the medial cortex. The button was
cinghed, holding "the syndesmosis secors and reduced. C-arm was used to confirm
position, alignuenk; and reduction. The wounds were irrigated and|closed with 3-
0 Vieryl, 3-0 nylon in a running stitch. Sterile dressi ng apphed. ‘Tha patient

wap placed in a splint, taken to Recovery in stable condition. Needie and sponge

countts correct. |
F . I
|
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CARSON TAHOE REGIONAL HEALTHGARE P.0. Box 2168, Carson City, NV 857022168 '

MR#: 020163118 ACCT#: 2016400411
- NAME: YASMER, STEPHEN

Clinician:  Cummings, Jeffrey R

==
Jeffrey R Cumrings, MD i =
‘ =
JRC/MODL g =
DD:  06/15/2020 18:02:56 =
DT:  D6/15/2020 19:39:26 %
396831/883146845 =
) =
I
6o . { 33951682

GB IA Recav 2020070612761 " Received 07/06/2020
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15:56.32 08-19-2020 1 30 175-783-5191 ]

TAHOE FRACTURE CLINIC {SUBJEC}

%@ CARSONTAHOE P goaoxéwiv 89702.2168
P Regional Medical Center ??57332.3&’1 '

DIAGNOSTIC SERVICES REPORT _i

Checkdn # Order # Exam ;
3597443 H1888752 0OP18908 SXRANKLE LT 2 VW 73600LT
1C0:
TYPEOF EXAM: SXRANKLE LT 2 VW T23800LT DATE: 08/15/2020 at 18:00
{NDICATION:

-

FINAL
EXAM: 3 views of tha left ankle

HISTORY: LEFT ANKLE LATERAL MELLEOLUS AND SYNDISMOSIS QOPEN REDUCTION INTERNAL
FIXATION

COMPARISON: Nona avalieble.

FLUORQSCOPY TIME: 20 saconds }Z’\J ' Afi)‘ji .

FINDINGS: Intraoperative fluorascaplc guidence Is obtained. Muttipls i | i
intracparative fluorgscopic spot images show lateral plate screw fixation of the D ﬁ ? 8)0 O
distal fibula In anatomic slignmerd, translixing the previously seen oblique i

fraclure through the distal fibule. Additionally, there s new syndesmotic
fixation hardwara, No immediate hardware compatiiion 15 noted.
IMPRESSION:

1. Intrapporative fludroscopy as ehove.

Eleclronically Signed by: Erk Maki 6/15/2020 7:28 PM

xo\‘g'w

=
=

Electronloally Sipned By: MAXY, GRIK

L AT £ it 2T

FINAL
Patlent Name MRH Account #
YASMER, STEPHEN 020365119 2015400411
OB Ago Sex Chechdn LociRopm
10/18/1969 50 M 06/15/20 al 16:00 3587443

Qrdaring Physiclan Attending Physician
CUMMINGS, JEFFREY R

BY3MICADR SUITE 201
_CARSON CITY, NV 89705

TT57835100

P

Page tefd

” e e deg e o 0002700,
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15:56:32 05-19-2020 [ 26 ] 775-783-6191 ]

‘TAHOE FRACTURE CLINIC {SUBJEC}

Medical Clinicine.

Rolivving your pain. ﬂasfnrlng wurhnadm Pasiming yauriﬁh

Tahoe Fracture and Orthopedic Medical Clinic September 29, 2020
973 Mica Drive Ste. 201 Carson City, NV 89705 Page 1
Phone: 7757836190 Fax: 7757836191 Office Visit

Stephen B Yasmer Home: (775) 883-4680 Office: (775) 445-5756
Male 50 Years Old DOB: 10/18/1969 Patient ID: 211247 Ins: University of Utah

06/30/2020 - Office Visit: Post Op: L Ankle {W/C)
Providet: JEFFREY CUMMINGS MD
Location of Care: Tahoe Fracture and Orthopedic Mica

DOS: 06/30/20

HISTORY OF PRESENT ILLNESS:
Stephen Yasmer presents today for follow up of his left ankle ORIF on June 15, 2020. He is doing well.

He also had a syndesmosis repair. He is not taking pain medications. He has been nonweightbearing
on that leg.

Past Medical History - reviewed
The patient/family denies any pertinent past medical history.

He does hot have pacernaker,
**Note: Patiant has metal In his body.
He does not have a hearing aid.

Surgical History - reviewed
Hernia Surgery

Arthrogcopic Shoulder Surgery (left)
R Distal Bicep Repair 8/1/18

Left Ankle ORIF 6/15/20

Medications and Allergies
Patient has drug allergies.
Vicodin

Patient denies food allergies.
Patient denies metal allergies.
Patient denies latex allergy.

ALLERGIES
VICODIN (Critical)

ORT Score: 0

Family History - reviewed
Arthritis
Heart Disease

) SO ._._00%..._
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15:56:32 05-29-2030 271 ] 775-783-6191 I

TAHOE FRACTURE CLINIC {SUBJEC}

Medical Clinic; Inc.

Ruffaving your pain; Restedng your firstion, nuquyanﬂ;ﬁ

Tahoe Fracture and Orthopedic Medical Clinic September 29, 2020
973 Mica Drive Ste. 201 Carson City, NV 88705 | Page 2

Phone: 7767836190 Fax. 77578356191 ! Office Visit

_ |
Stephen B Yasmer Home: (775) 883-4680 Office: (775) 445-5756
Male 50 Years Old DOB: 10/18/1969 Patient 1D: 211247 Ins: University of Utah

Social History
Patient is single, Former smoker, and iives with spouse/partner. Has 0 children. Drinks alcohol 8-14

times per week. Exercises. Education completed: post graduate. Ocupation: Physical therapist Dominant
hand: right, Patient is not claustrophobic,

Review of Systems

General: Complains of sweats .

Eyes: Patient denies eye initation, double vision, vision loss - 1 eye, vision loss - both eyes, eye pain,
blurring, light sensitivity, discharge, halos.

ENT: Patient denies decreased hearing, difficulty swallowing.

Cardlovascular: Patient denies chest pain or discomfort, paipitations, difficulty breathing while lying

down, swelling of hands or feet, weight gain, racing/skipping heart beats, blackoutslfalptmg, shortness of
breath with exertion. |

Resplratory: Patient denies shortness of breath, cough, chest discomfort, wheszing, |
blood.

Gastrointestinal: Patient denies vomiting, loss of appetite, hemorrhoids, nausea.
Genitourinary: Patient denies urinary urgency, urinary frequency
Musculoskeletal: Patient denies joint swelling, joint pain, muscle cramps, stiffness, l?ack pain,
presence of joint fluid, gout, arthritis, muscle weakness, muscle aches, loss of strengtr]

Skin: Complains of . Excess sweating.

Neurologic: Patient denies headaches, poor balance, disturbances in coordination, tlnef paralysis,

numbiess, falling down, weakness, lingling, visual dlsturbances fainting, seizures, memory foss,
migraines, tremars, dizziness.

Psychiatric: Patient denies anxiety, depression.

Endocrine: Patient denies heat intolerance, cold intolerance, weight change, excessive thirst, excessive
urination.

Herme/Lymphatic: Patient denies fevers, abnormal bruising. I

Allergic/immunologic: Patient denies seascnal allergies, persistent infections. !
|

coughlng up

Yital Signs:
Ht (in.): 70 Wt (Ibs.): 165

Tobacco Use:
Currernt every day smoker

Body:
BMi: 23.76 (Normal)

GENERAL EXAM

e oo b 000273
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155032 09-29-2020 | 28 | T75-103-6191 |
TAHOE FRACTURE CLINIC {SUBJEC}

Medical Clinic, Inc.

Rotieving pour puin. Restedng your hinction. Hatimlng your ifs

Tahoe Fracture and Orthopedic Medical Clinic September 29, 2020
973 Mica Drive Ste. 201 Carson City, NV 89705 Page 3

Phone: 7757836190 Fax: 7757836191 Office Visit

Stephen B Yasmer Home: (775) 883-4680 Office: (775) 445-5756
Male 50 Years Old DOB: 10/18/1969 Patient ID: 211247 Ins: University of Utah

Qeneral Appearance: Stephen B Yasmer is a 50 years old male.

RADIOGRAPHS:

Three views of the patient's left ankie were obtained and reviewed. They show a distal fibula fracture with
a plate in good position. There is one broken pin which was noted at the time of surgery. A K-wire broke
off as it was being removed. it is well buried in the bone with no evidence of change tdday on x-ray. His
mortise is well aligned. There s evidence of a syndesmosis repair with a TightRope.

PHYSICAL EXAMINATION:

Stephen Yasmer is a pleasant 50-year-old male, alert and oriented, in no distress. He presents today
nonwelghtbearing on the left ankle. He is using an assistive device on his knee. His splint was removed,
His incision was well approximated. Stitches were removed. Steri-Strips were applied! He still has soft
tissue swelling. He has good dorsalis pedis pulse. There is no evidence of discharge or sign of infection.

IMPRESSION;
Left ankle fracture with ORIF and syndesmosis repair on June 15, 2020 with normal early result.

PLAN:

We will keep the patient nonweightbearing. We will get him in a CAM boot. We will see him back again
in four weeks for x-rays of that ankle.,

Stephanie Tonn, PA-C

for Jeffrey R. Cummings, M.D.
STIRC: pW

NoWork Status: i
Patient's Job description was reviewed.

Restrictions are: Temporary

Is this employee's condition permanent and stationary? No
Medications may be taken while working.

This injury is occupational,

Diagnosis; Left ankle fraciure

Employee may return to Light Duty status.

No Lifting, No Carrying

...... A T e e et s e o D0 02 74
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15532 05-29-2020 | 79 | 775-783-6191 |

TAHOE FRACTURE CLINIC {SUBJEC}

-Medical Clime,Inc.-
‘ fiatisving your pain. Restodng yeur futictik, Ravarning poor lite.

Tahoe Fracture and Orthopedic Medical Clinic eplember 29, 2020
973 Mica Drive Ste. 201 Carson City, NV 89705 Page 4
Phone: 7757836190 Fax: 7757836191 Office Visit

73]

Stephen B Yasmer Home: (775) 883-4680 Office: {775) 445-5756
Male 50 Years Old DOB: 10/18/1969 Fatient I1D: 211247 Ins: University of Utah

Comments: Sedentary job required.

Follow Up

Employee should be re-evaluated for work status by a physician in 4 weeks.

DME Dispensement _
Stephen B Yasmer was prescribed a prefabricated L4360B-GENESIS WALKER TALL for Disptaced
fracture of lateral malleolus of left fibula Initial encounter for closed fracture (ICD-824.2) (ICD10-
$82.62xA} that required a custam fit by an individual with expertise and specialized training. The
prefabricated orthosis was meodified in the following mannet in order to provide an individualized fit to the
patient at time of delivery: '

- Identification of apprapriate positioning and alignment of anatomicat landmarks
Ptis WC

Verbal and written instructions for the use and application of this item were given, Patient was instructed
that should the brace result in increased pain, decreased sensation, increased swe!llngl;, of an overall
worsening of their medical condition, to please contact our office immediately.

Electronically signed by STEPHANIE TONN PAC on 08/13/2020 at 9:18 AM

o 000275
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155032 09-79-2020 | 22| 7I5-793-6191 |

TAHOE FRACTURE CLINIC {SUBJEC}

Medical Clinic; e

Paleving pour mtin. Rastoring your feictiois, Retarleg yau bie:

Tahoe Fracture and Orthopedic Medical Clinic September 29, 2020
973 Mica Drive Ste. 201 Carson City, NV 89705 Page 1
Phone: 7757836190 Fax: 7757836191 Office Visit

Stephen B Yasmer Home: (775) 883-4680 Office: (775) 445-5756 I
Male 50 Years Oki DOB: 10/18/1969 Patient ID: 211247 Ins: Universitly of Utah

07/28/2020 - Office Visit: RE: L Ankle
Provider: JEFFREY CUMMINGS MD
Location of Care: Tahoe Fracture and Orthopedic Mica

DOS: 07/28f20

HISTORY:

Bteve is here six weeks status post left knee open reduction and internal fixation. He is doing well for the
most part. Pain Is diminished and decreasing. His biggest concern is when can he walk and get on
again. However, he did state he has been having some serous drainage from the distal aspect of the
wound. Inspection of the wound today, there is no erythema, no signs of infection. However, he does
have serous drainage from what appears to be one of the suture sites, possibly a stitch abscess. The
wound was washed with Betadine and it was probed. The probe did not go deep, did hot gel down to
metal, but did not find a stitch consistent with a stitch abscess.

Past Medical History - reviewed

The patient/family denies any pertinent past medical history.

He does not have pacemaker,
He does not have metal in his body.
He does not have a hearlhg aid.

Surgical History - reviewed
Hemia Surgery

Arthroscopic Shoutder Surgery (left)
R Distal Bicep Repair 8/1/18

Medications and Allergies
Patient has drug allergles.
Vicodin

Patient denies food allergies.

Patient denies metal allergles.

Patient denies latex allergy.

ALLERGIES .
VICODIN (Critical) '

Family History - reviewed _
Arthritis |

000276
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15:56:52 09-29--2020 [ B3] 7757836191 ]

TAHOE FRACTURE CLINIC {SUBJEC}

Medical Clinic, Inc..

Relwrving pour pele. Rastedng your hinctios, Hcﬁm!ngr yaar Jtﬁ

Tahoe Fracture and Orthopedic Medical Clinic Sepltember 29, 2620
973 Mica Drive Ste. 201 Carson City, NV 89705 Page 2
Phone: 77578368190 Fax: 7757836191 Office Visit

Stephen B Yasmer Home: (775) 863-4680 Office: (775) 445-5756

Male 50 Years Oid DOB: 10/18/1969 Patient ID: 211247 Ins: Universit;y of Utah

Heart Disease

Social History

Patient is single, Current every day smoker, and lives with spouisel/partner, Hag 0 children. Drinks ajcohol
wwﬂwmmmmmwaﬂmm
Dominant hand: fight, Patient is not claustrophobic,

Review of Systems

General: Complains of sweats .

Eyes: Patient denies eye irritation, double vision, vision loss - 1 eye, vision loss - both eyes, eye pain,
blurring, light sensitivity, discharge, halos.

ENT: Patient denies decreased hearing, difficulty swallowing.

Cardiovascular: Patlent denles chest paln or discornfort, palpitations, difficulty breathing while lying
down, swelling of hands or feet, weight gain, racing/skipping heart beats, blackoutsffainting, shortness of
breath with exertion.
Respiratory: Patient denies shortness of breath, cough, chest discomfort, whieezing, icoughing up
blood.
Gastrointestinal: Patient denies vomiting, loss of appetite,- hemarrhoids, nausea. - |-
Genltourinary: Patient denies urinary urgency, urinary frequency
Musculoskeletal: Patient denies joint swelling, joint pain, muscle cramps, stifiness, back pain,
presence of joint fiuid, gout, arthritis, muscle weakness, muscle aches, loss of strength.
Skin: Complains of . Excess sweating.
Neurologic: Patient denies headaches, poor balance, disturbances in coordination, brief paralysis,
numbness, falling down, weakness, tingling, visual disturbances, fainting, seizures, memory loss,
migraines, tremors, dlZZIneSS

Psychiatric: Patient denies anxiety, depression.
Endocrine: Patient denies heat intolerance, cold intolerance, weight change, excessive thirst, excessive
urination.

Heme/Lymphatic: Patient denies fevers, abnormal bruising.

Allergic/immunologic: Patient denigs seasonal allergles, persistent infections.

Vital Signs:
Ht (in.): 70 Wit (Ibs.): 170

Tobacco Use:
Current évery day smoker

Body:
BI1: 24.48 (Normal)

000277
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Tahoe Fracture and Orthopedic Medical Clinic September 29, 2020
973 Mica Drive Ste. 201 Carson City, NV 89705 Page3

Phone: 7757836190 Fax: 7757836191 Office Vislt

Stephen B Yasmer Home: (775) 883-4680 Office: (775) 445-5756
Male 50 Years Old DOB: 10/18/1969 Patient |D. 211247 Ins: University of Utah

GENERAL EXAM

General Appearance: Stephen B Yasmer is a pleasant 50 years old weil developed, well nourished
male.

Coordination: Nommal

Orientation: 3+

Gatt: Normal

PLAN: _

At this point, being i is a serous wound, we are going to tentatively put him on for Monday for irrigation
and debridement and closure of that wound. He is going to check in with us on Thursday. If there are
still any signs of draining, we will proceed with this. He urderstands this.

Jeffrey R. Cummings, M.D.
JRC: esmfsmu

Work Status:

This injury is occupational.

Diagnosis: Displaced fracture of lateral malleolus of left fibula, initial encounter for closed
fracture (ICD-824.2} (ICD10-S82.62xA) i

Employee may return to Light Duty status.

Comments: no walking standing for another 2 weeks then may start progressing to wiiaght bearing
|

Follow Up '

Eilectronically signed by JEFFREY CUMMINGS MD on 08/18/2020 at 10:35 AM

000278
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Tahoe Fracture and Orthopedic Medical Clinic

973 Mica Drive Ste. 201 Carson City, NV 89705

Phone: 7757836190 Fax: 7757836191

September 29, 2020

Page 4
Cifice Visit

Stephen B Yasmer Home: (775) 883-4680 Office: (775) 445-5756

Male 50 Years Old DOB: 10/18/1969 Patient 1D: 211247 Ins: University of Utah

1000279
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Tahoe Fracture and Orthopedic Medical Clinic sptembar 29, 2020
973 Mica Drive Ste. 201 Carson City, NV 89705 .Page 1
Phorie: 7757836190 Fax: 7757836191 Office Visit

5]

Stephen B Yasmer Home: (775) 883-4680 Office: (775) 445-5756 :
Male 50 Years Old DCB: 10/18/1869 Patient ID: 211247 Ins: University of Utah

08/26/2020 - Office Visit: Post Op: L Ankle

Provider: JEFFREY CUMMINGS MD

Location of Care: Tahoe Fracture and Orthopedic Mica
Status: ON HOLD DOGUMENT. Contents are preliminary

DOS: 08/25/20

HISTORY:

A 50-year-old male who Is here with regards to his left ankle. He has lateral malieolus fracture and a
syndesmosis repair, an open reduction and internal fixation, He is doing better. The {ralnage for the
most part stopped over the lateral malleclus. He states there is just one little pinhole, but for most part it
is fine. We had that drained. There is no pus, no erythema coming from that area. HF overall Is doing
better. Itis Just a lot of scar on that [ateral malleolus. His range of motion is good. He Is still having
aching and pain. He is only 10 weeks out from his injury.

Past Medical History - reviewed
The patient/family denies any pertinent past medical history.

He does not have pacemaker,
**Note: Patient has metal in his body.
He does not have a hearing ald.

Surgical History - reviewed

Hernia Surgery

Arthroscopic Shoulder Surgery (left)

R Distal Bicep Repair 8/1/18

Left Ankle ORIF 6/15/20 !

Medications and Allergies
Patient has drug allergies.
Vicodin

Fatient denies food afiergies.

Patient denies metal allergies,

iPatient denles latex allergy.

ALLERGIES
VICODIN (Critical)

R ” 000280
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Tahoe Fracture and Orthopedic Medical Clinic September 29, 2020

973 Mica Drive Ste. 201 Carson City, NV 89705 Page 2
Phone: 7757836180 Fax: 7757836191 ' Office Visit

Stephen B Yasmer Home: (775) 883-4680 Office: (775) 445-5758
Male 50 Years Old DOB: 10/18/1969 Patient ID: 211247 Ins: University of Utah

ORT Score: 0

Family History - reviewed
Arthritis
Heart Disease

Social History
Patient is single, Current every day smoker, and lives with spouse/partner. Has 0 children. Drinks alcohol
8-14 times per week. Exercises. Education completed: post graduate Oceupation: Ph&sica! therapist.

Domtiriant hand. right. Patient is not claustrophobic.

Review of Systems
General: Complaips of sweats
Eyes: Patient denies eye lrritation, double vision, vision loss - 1 eye, vision loss - both eyes, eye pain,
blurring, light sensitivity, discharge, halos,

ENT: Patlent denies decreased hearing, difficulty swallowing.
Cardiovascular: Patient denies chest pain or discomfort, palpitations, difficulty breathing while lying
down, swelling of hands or feet, weight gain, racing/skipping heart beats, blackoutslfaiﬁting, shortness of
bireath with exertion. '

Respiratory: Patient denies shottness of breath, cough, chest discomfort, wheezing, 'coughing up
blood

Gastrointestinal: Patient denies vomiting, loss of appetile, hermorrhoids, nausea.
Genitourinary: Patient denies urinary urgency, urinary frequency.
Musculoskeletal: Patient denies joint swelling, joint pain, muscle cramps, stiffness, back pain,
presence of joint fluid, gout, arthritis, muscle weakness, muscle aches, loss of strength.
Skin: Complains of . Excess sweating.
Neurologic: Patient denies headaches, poor balance, disturbances in coordination, brief paralysis,
numbness, falling down, weakness, tingling, visual disturbances, fainting, seizures, memory loss,
rigraines, tremors, dizziness.

Psychiatric: Palient denies anxlety, depression.
Endocrine: Patient denies heat intolerance, cold intolerance, weight change, excessive thirst, excessive
urination.

Heme/Lymphatic: Patient denies fevers, abnormal bruising.
Allergic/immunologic: Patient denies seasonal allergies, persistent infections.

Vital Signs:
Ht (in.). 70 Wi (Ibs.): 170

i __(&%2)&‘1q =
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Tahoe Fracture and Orthopedic Medical Clinic September 29, 2020
973 Mica Drive Ste. 201 Carson Cily, NV 89705 Page 3
Phone: 7757836190 Fax: 7757836191 Office Visit

Stephen B Yasmer Home: (775) 883-4680 Office: {775) 445-5756
Male 50 Years Old DOB: 10/18/1969 Patient 1D: 211247 Ins; University of Utah

Tobacco Use:
Current every day smoker

Body:
BMI: 24.48 (Normat)

GENERAL EXAM
General Appearance: Stephen B Yasmer is a pleasant 50 years old well developed, well nourished
male.

Coordination: Normal
QOrlentation: 3+

Galt: Normal

RADICGRAPHS:

X-rays repeated today still seem every early callus formation and we will have him gradually progress to
activity, still no running, no jumping activities.

PLAN:

We will see him back here in four to six weeks with repeat x-ray of the leff ankle. Then, we will see him
back here in six weeks, but if he has any increased drainage or erythema of that wound, he is going to let
us know.

Jeffrey R. Cummings, M.D.
JRC: csmfsmu

R - . 00%% —
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09/033/2020 (0B:42 (Faxy P.002/003

. Carson Tahoe Regional Health -
T e * 1600 Medical Parkway
: Post Office Box 2168

Carson City, Nevada 89702-2168

CARSON TAHOE : (775) 445-8000
—— HEALTH ———

Page 1 0of2

SURGEON: JEFFREY R CUMMINGS, MD
DATE: 09/02/2020

ANESTHESIA:
(General,

ANESTHESIOLOGIST:
Direxler,

FIRST ASSISTANT:
Stephanie Tonn.

PREOPERATIVE DIAGNOSIS:
Infected left ankle hardware.

POSTOPERATIVE DIAGNOSIS:
Infected left ankle hardware.

PROCEDURE:
1. Left ankle incision and dreinage.
2. Left ankle removal of deep hardware,

INDICATION FOR OPERATION: :

A. 50-yeat-old male with a history of open reduction, internal fixation of the lateral malleolus and
syndesmosis 3 months ago. He has had off and on drainage from the wound. He bas not wanted to have
it drained until yesterday it really opened up and had some purulent material. He has swelling over the
lateral ankle and it is decided to take him to the operating room today for incision:and drainage and
removal of hardware, He understands the rigks, the benefits, and alternatives to tlTe procedure,

DESCRIPTION OF PROCEDURE: ‘

Afier obtaining proper consent, the patient was taken to the operating room, admi;lxistered general
encsthesia, was sterilely prepped and draped in the left lower extremity. The leg was elevated,

YASMER, STEPHEN B o]
020163119 |
ADMITTED: 09/02/2020 _ .
POS 999 66 : ,
Patient Account Number: 2024501813 !

Operative Report | 463302
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Page 2 of 2

tourniquet was inflated to 250 mmHg. A longitudinal incision was made over th? previous woumd with
ellipsing the wound itself. Cultures were obtained both aerobic, anaerobic and fungal. There was juste
small purulent area at the superficial wound itzelf. Otherwise, it wes more of se%ous deep drainage.
This was cultured ag well. The wound was opened both proximally and distally to remove the hardware.
The hardware was removed. The tightrope was removed as well, Small wound was opened medially to
remove that medial side button and the stitches were removed. Lag screw was removed. Fractuze site
was tested. It is 3 months out, seemed to be bridged and healed. The mortise remained reduced. At this
point, we will plan to not reimplant the hardware. Using a rongeur and a ourette, the wound base was
debrided removing all questionable soft tissus. The pulse lavage irrigator was used. Curette was used
also in the screw holes to clean these out. Pulse lavage irrigator was used to clean the wound. It was
closed in Iayers with 3-0 Vicry! and 3-0 and nylon to close the skin. Sterile dressing was applied. The
patient was placed in a splint, taken to recovety in stable condition, Needle and s nge count correct,
taken to recovery without complication. He is going to need IV antibiotics. We are going to consult
Infectious Disease. Will place order for 2 PICC line, All the hardware has been removed so hopefully

we can get ahead of this. Will keep him nonweightbearing for another 4-6 weeks and proceed from
there.

Jeffrey R Cummings, MD
JRC/MODL

DD: 09/02/2020 16:08:08
- DT: 09/02/2020 16:39:45
463302/891779341

YASMER, STEPHEN B

020163119

ADMITTED; 09/02/2020

POS 999 66

Pationt Account Numtber: 2024501813

I
f
Operative Report . | 463302 !
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Tahoe Fracture and Orthopedic Medical Clinic September 29, 2020
973 Mica Drive Ste. 201 Carson City, NV 88705 Page 1

Phone: 7757836190 Fax: 77576836191 Ciilinical Lists Update

Stephen B Yasmer Home: (775) 883-4680 Office: (775) 445-5756
Male 50 Years Qid DOB: 10/18/1969 Patient ID: 211247 ins: University of Ltah

09/03/2020 - Clinical Lists Update: Medication Update !
Provider: STEPHANIE TONN PAC
Location of Care: Tahoe Fracture and Orthopedic Mica

Medications:
PERCOCET 5-325 MG ORAL TABLET (OXYCODONE-ACETAMINOPHEN) Take 1 tablet By Mouth Q
4-8 hours as needed for pain. (7 day supply) Dx: G89.18 #40 x 0

Route:ORAL

Entered by: Jose Vistor

Authorized by: STEPHANIE TONN PAC

Electronically signed by: Jose Victor an 09/03/2020

Method used: Print then Give to Patient

Note to Pharmacy. Route: ORAL;

RxID:  1914769885902940
XANAX 0.25 MG ORAL TABLET (ALPRAZOLAM) Take 1 tablet By Mouth Q6 hours as neaded for
anxiety. (5 day supply) Dx: G89.18 #20x0

Route:ORAL

Entered by: Jose Viclor

Authorized by: STEPHANIE TONN PAC

Etectronically signed by, Jose Victor on 09/03/2020

Method used:  Print then Give to Patient

Note to Pharmacy: Route; ORAL;

RxID:  1914769985902900
XANAX 0.25 MG ORAL TABLET (ALPRAZOLAM) Take 1 tablet By Mouth Q6 hours as needed for
anxiety. (5 day suppiy) Dx: G89.18 #20 xD

Route:ORAL

Entered by;  Jose Victer

Authorized by: STEPHANIE TONN PAC

Electronically signed by: Jose Victor on 09/03/2020

Method used: Print then Give to Patient

Note to Pharmacy: Route: ORAL;

RxiD:  1914769898898010
PERCOCET 5-325 MG ORAL TABLET (OXYCODONE-ACETAMINOPHEN) Take 1 tablet By Mouth Q
4-6 hours as needed for pain. {7 day supply) Dx G89.18 #40x0

Route:ORAL

Entered by: Jose Victor

Authorized by. STEPHANIE TONN PAC

Electronically signed by:Jose Victor on 09/03/2020

Method used:  Print then Give to Patient

Note to Pharmacy: Route: ORAL;

RxID;  1914769898898200

000285

a1



_sss65200m-2010 | 10 | 77s-7es-619i |
TAHOE FRACTURE CLINIC {SUBJEC}

Medical Clinic, Inc.

Tahoe Fracture and Orthopedic Medical Clinic September 29, 2020
973 Mica Drive Ste, 201 Carson City, NV 89705 | Page 2
Phone: 7757836190 Fax: 7757836191 Glinlcal Lists Update

Stephen B Yasmer Home: (775) 883-4680 Office: (775) 445.5756
Male 50 Years Old DOB: 10/18/1969 Patient ID: 211247 ins: University of Uteh

Electronically signed by STEPHANIE TONN PAC on 09/15/2020 at 3:08 PM
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Tahoe Fracture and Orthopedic Medical Clinic September 29, 2020
973 Mica Drive Ste. 201 Carson City, NV 89705 Page 1
Phone: 7767836190 Fax: 7757836191 Office Visit

Stephen B Yasmer Home: (775) 883-4680 Office: (775) 445-5756
Male 50 Years Old DOB: 10/18/1969 Patient ID: 211247 Ins: University of Utah
|

08/18/2020 - Office Visit: 1st Post Op: L Ankle

Provider: JEFFREY CUMMINGS MD

Location of Care: Tahoe Fracture and Orthopedic Mica
Status: ON HOLD DOCUMENT. Contents are preliminary

DOS: 09/15/20

HISTORY:

A 50-year-old male who is here for foliow up regarding his left ankle status post 1&D and remaval of deep
hardware. The wound is healing well. No sign of infection, no drainage, no erythema. | Sutures are
removed. Steri-Strips are placed.

Past Medical History - reviewed
The patientffamily denies any pertinent past medical history.

He does not have pacemaker.
*Note: Patient has metal in hig body.
He does not have a hearing aid.

Surgical History - reviewed |
Hernia Surgery

Arthroscapic Shoulder Surgery {left)

R Distal Bicep Repair 8/1/18

Left Ankle ORIF 6/15/20; HWR + 1&0 9/2/20 - Strep. Infxn.

Medications and Allergies
Patient has drug allergles.
Vicodin

Patient denies feod allergies
Patient denies metal aliergies.
Patient denies latex allergy.

ALLERGIES
VICODIN (Critical)

MEDICATIONS |
XANAX 0.25 MG ORAL TABLET (ALPRAZOLAM) Take 1 tablet By Mouth Q6 hours as needed for
anxdiely. (5 day supply) Dx: GBZ.18; Rotite: ORAL j

|
e o P 2 s 00028F. -
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Tahoe Fracture and Orthopedic Medical Clinic September 29, 2020
973 Mica Drive Ste. 201 Carson City, NV 89705 Page2
Phone: 7757836190 Fax; 7757836191 Office Visit

Stephen B Yasmer Home: (775) 883-4680 Office: (775) 445-5756
Male 50 Years Old DOB: 10/18/1969 Patient ID; 211247  Ins’ Universltiy of Utah

f

PERCQCET 5-325 MG ORAL TABLET {OXYCODONE-ACETAMINOPHEN) Take 1 teblet By Mouth -Q
4-6 hours as needed for pain. (7 day supply} Dx; 389.18; Route: ORAL.

ORT Score: D

Family History - reviewed
Arthritis
Heart Disease

Social History

Patient is single, Current every day smaker, and lives with spouse/partner. Has 0 children. Drinks alcohot
8-14 times per week. Exercises, Education completed: post graduate. Occupation. Physical therapist.
Dominant hand: right. Patient is not claustrophobic. f

Review of Systems
General: Complains of sweats
Eyes: Patient denies eye irritation, double vision, vision loss - 1 eye, vision loss - both eyes, eye pain,
blurring, light sensitivity, discharge, halos. ‘

ENT: Patient denies decreased hearing, difficulty swallowing. i

Cardiovascular: Patient denies chest pain or discomfort, palpitations, difficulty breathing while lying
down, swelling of hands or feet, weight gain, racing/skipping heart beats, blackouts/fainting, shortness of
breath with exertion. !

Respiratory: Patient denies shoriness of breath, cough, chest discomfort, wheezing, coughing up
blood. ]
Gastrointestinal: Patient denies vomiting, loss of appetite, hemorrhoids, nausea.

Genitourinary: Patient denies urinary urgency, urinary frequency.

Musculoskeletai: Patient denies joint swelling, joint pain, muscie cramps, stiffness, back pain,
presence of joint fiuid, gout, arthritis, muscle weakness, muscle aches, loss of strength.

Skin: Complains of . Excess sweating. . _

Neurologic: Patient denies headaches, poor balance, disturbances in coordination, brief paralysis,
numbness, failing down, weakness, tingling, visual disturbances, fainting, seizures, m ITI0rY 1088,
migraines, tremors, dizziness.

Psychiatric: Patient denies anxiety, depression.

Endocrine: Patient denies heat intolerance, cold intolerance, weight change, excessive thirst, excessive
urination, !
Heme/l.ymphatic: Patient denies fevers, abnormal bruising.
Aitergicimmunologic: Patient denles seasonal allergies, persistent infections.

Vital Signs:

nonss
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Tahoe Fracture and Orthopedic Medical Clinic September 29, 2020
973 Mica Drive Ste. 201 Carson City, NV 89705 Page 3
Phone: 7757836190 Fax: 7757836191 Office Visit

i
Stephen B Yasmer Home: (775) 883-4680 Office; (775) 445-5756
Male 50 Years Old DOB; 10/18/1969 Patient 1D: 211247 Ins: University of Utah

L3

Ht (in.). 70 Wi (Ibs.): 170

Tobkacco Use:
Current every day smoker

Body:
BMI: 24.48 (Normal)

GENERAL EXAM
General Appearance: Stephen B Yasmeris a 50 years old male,

PLAN:

We will have him continue nonweightbearing status. We will see him back here in three weeks., He is
following up with Dr. Schwartz with regards to Infectious disease. He has been on declining daptomycin
for three weeks. He is following up with Dr. Schwartz, whether he continues that or converts to orals, the

final culture ended up being Strep B. We will see him back here in three weeks. He slates the ankle
feels a ton better.

Jeffrey R. Cummings, M.D.
JRC: csmfsmu

..... - . 000289
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that I am an employee of the
State of Nevada, Nevada Attorney for Injured Workers, and that on this date I
deposited for mailing at Carson City, Nevada, a true and correct copy of the
within and foregoing CLAIMANT’S FIRST EXHIBIT addressed to:
STEPHEN YASMER
2257 CARSON RIVER RD
CARSON CITY NV 89701
JOHN P LAVERY ESQ
LEWIS BRISBOIS BISGAARD & SMITH LLP

2300 W SAHARAR AVE STE 900 BOX 28
LAS VEGAS NV 89102

DATED: NOVEMBEL 12 2070

SIGNED: ALEX ANDRACA

%0
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NEVADA DEPARTMENT OF ADMINISTRATION NOV = 4 2020

BEFORE THE APPEALS OFFICER DEPT. OF AD
APl
In the Matter of the Contested Appeal No. : 2100639-SYM
Industrial Insurance Claim
Hearing No. : 210600033-SD
of Claim No. : 000706-038452-WC-01
Employer :
STEPHEN YASMER, CARSON TAHOE HEALTH SYSTEM
Claimant. Appeal Date : November 16, 2020
Appeal Time : 9:00 AM.

CARSON TAHOE HEALTH SYSTEM'S AND GALLAGHER
BASSETT SERVICES, INC.'S INDEX OF DOCUMENTS

COMES NOW, Employer, CARSON TAHOE HEALTH SYSTEM (hereinafter referred to
as “Employer”), and its Third-Party Administrator, GALLAGHER BASSETT SERVICES, INC.,
(hereinafter referred to as “Administrator™), by and through their attorneys, JOHN P. LAVERY,
ESQ., and JEANNE P. BAWA, ESQ., of LEWIS BRISBOIS BISGAARD & SMITH LLP, and

submit the attached Index of Documents relating to the above-referenced matter.

4819-2460-7952.1 / 26878-2777 OW
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AFFIRMATION PURSUANT TO NRS 239B.030

The undersigned does hereby affirm that all Social Security numbers have been redacted or

otherwise removed.

q
DATED this _6_ ____day of November, 2020.

4819-2460-7952.1 / 26878-2777

Respectfully submitted,
LEWIS BRISBOIS BISGAARD & SMITH LLP

By,
J "LAYERY, E
Nevada Bar No. 004665
JEANNE P. BAWA, ESQ.

Nevada Bar No. 007359

2300 West Sahara Avenue, Suite 900, Box 28
Las Vegas, NV 89102-4375

Phone: (702) 893-3383

Facsimile: (702) 366-9563

Attorneys for Employer

CARSON TAHOE HEALTH SYSTEM

And its Third-Party Administrator
GALLAGHER BASSETT SERVICES, INC.

: "H0
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DATE

06-08-20
06-08-20
06-09-20
06-10-20
06-10-20
06-12-20
06-15-20
06-15-20

06-23-20

06-30-20
07-02-20

07-06-20

08-06-20

08-31-20

O O

DOCUMENT
Form C-4

Carson Tahoe Regional Healthcare’s medical records
Form C-3

Form C-1

Dr. Jay Betz’s medical records

Dr, Jeffrey Cummings’ medical records

Dr. Cummings’ operative report

X-ray of Claimant’s left ankle

Administrator’s determination letter to Claimant regarding claim
denial

Dr. Cummings’ medical records
Authorization Request

Claimant’s Request for Hearing regarding Administrator’s
06-23-20 determination

The Hearing Officer’s Decision and Order affirming
Administrator’s 06-23-20 determination, 2100033-SD

Claimant’s Request for hearing Before the Appeals Officer
regarding the Hearing Officer’s 08-06-20 decision, 2100033-SD

4819-2460-7952.1 / 26878-2777 3

22

23-28
29

30
31-33

34
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CERTIFICATE OF MAILING
. L{
Pursuant to NRCP Rule 5(b), I hereby certify that, on the ) day of November, 2020,
I served a true and correct copy of the above and foregoing document entitled CARSON TAHOE
HEALTH SYSTEM'S AND GALLAGHER BASSETT SERVICES, INC.'S INDEX OF

DOCUMENTS by depositing same in the United States Mail, with first-class postage fully
prepaid thereon, and addressed as follows:

Todd Eikelberger, Esq.

NEVADA ATTORNEY FOR INJURED WORKERS
1000 E. William Street, Suite 208

Carson City, NV 89701

CARSON TAHOE HEALTH SYSTEM
Attn: Risk Management

1600 Medical Pkwy.

Carson City, NV 89706

Yvette McCollum, Sr. Claims Adjuster
GALLAGHER BASSETT SERVICES, INC.
P.O. Box 2934

Clinton, TA 52733

Julo ot

An employee of CEWIS BRISBOIS BISGAARD & SMITH LLP
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MRN ¢ 820163119

VISIT ID;2016000308

PATIPRT NAMESTEFHEN YASMER

PATIENT DOB:10/18/196%

Emargency Room Note (MModal)

L ] t
DATE & TIME OF SERVICE:
08/ ﬂ'ﬂf 202ﬂ

MODE OF ARRIVAL:
POV

GHIEF COMPLAINT:
L&ft ankle injury

HISTORY OF PRESENT ILLNESS:
Pﬂtﬂ.ﬂnt 43 a 50-year-old male who is a physiocal therapist hexe at our facility
that he was garing a box s iea down to the basament when he
t.mgh he wés on tha bottom stair and could not see that there is still to
stadws heneath MOV arepped forwaxd thinking he was s onts the
and migsed the bobtom to staire falling hard on to eft ankle

some notahle ﬁvfumit;r Patient states he thinks he might h
% ankle as well but doss not have signifisant pain ::amurn

ta that area desies hittigti;h headd dedies any loss of mﬂiﬂtﬂm denias
any pain shyvwhozh alse xRt raports a to-worker got a pair arutdhes in the
came down to the ER to be checked in.

BAST MEDYCHL HISTORY:
EM allergies

‘PAST SURGICAL RIBTORY!
CORRENT MEPTCATTONS:
Heviewed curzent med rec 1n chart

ALLERGIES}
Yigodin

SOCTAL BISTORY:
Patient cefiofts «didlly tobacco tse with daily aleshol ube as well demies any

miawd duann. douy ude

REVIEN OF SUSTRMS: .
A 1g-point review of arﬂ:m was pexformed and the pertinent positives and
negatives are listed in the History of Preseat Illness

F&m EXAME
e e v e KRR ik a k. b oF T4 wouplinkn £ 18
; ; B Sar rate F ra rate o
seraku; ﬁfﬂlﬂmdm*ﬁ:mzma e

Genaral: Pleaséent nontoxic in moderate distieas

GONd (NPERSATION *COPY* This dooument s for AGOTW 2018000208, Printed by Gloria Angelisa Santos
i Réot 7 mmm Pape 173 Job BEEH1S 1 36-(%36::#:



BRN: 020163119
VISIT ID:12016000308

PATIENT NAME:STEPHEN YASMER

PATTENY DOB:10/18/1969

Emergency Reom Note {(MModal)

Headr HNormooephalic atxaumatiac

ENT: PHRRLA EOMI ddlevae anieteric

Beck: Supple no stridor ‘

Lurigs: czzar tp avggultation bilaterally

cardiovasciilaxr regulex zate and rhythm no obvious murmurs rubs or gallops <cap
rgfil]l less than 2 sec symmekric radial pulses no pedal edema

Abdomen: good bowel sounds suft abdemsn nontender nondistended negative

mu:ghy'a. no MaBurhey's Ko pétitonitds

Bick: no nmidling tenderpess to palpation or shep-offs normal range of motion
Bkins iptact waor dry o obwions rzashes

mttﬂ,mfﬂiaﬂ;_ Ratient has uwotiveable dﬁformit to left ankle consistent with a

pasaible diglocation pripahle pedal pulse Lo left foot decreased sensation

severe tenderness o palpation patient has tandexness with extension of right
ankle has no boty ddae tenderhedsd to palpation Bilareral malleoclus no midfoot
tendexness to pilpatien no head of Sth metatarsal tendernsas to palpatiea

Neurqgr Rlart opiented to person place time and situation 608 15 symmetric face
hg:xifﬁ strength throughout pormal sensation to light touch throughout no Limb
Falde

gﬁyeh{ Lalm and wpoeperative

BIAGUOSTIC STODIES:

LEfY ankle M-ray shous

IMPRESSION:

Posterior dislocatien of the talus.

Conmidured, didplacsd fracture of the distal fibular diaphysis.
Blevtronicelly Signed by: Edmumd Pillsbury 6/6/2020 1:06 BM
Post reductisn. film shows

IMPRESSION:
1. Andtomig aliqmment At thE tibiotalar jeint after reduetion of the talar
dislovation. Qasebus fruptuved Eragmmt posterior $o the talus remains.

2. Inpreved altonment of o nmd.uu . angulated distal fibular fracture.
Pogterior apex angulation persists.

Blectrondéally Sigred hy: Farres Akmed 6/8/2020 1:36 RM

Patient 43 a 50-yemx-old male with the above-noted complaint. Upon initial
resedtation patient had a very obvwitus notable defo ﬂt;g of hls left ankle
With dedrcased senadrion the patient does maintain perfusion he hae oap refiil

Rt 4 Likgiing Care VR - Paps 23 - uh'mmwm&%7mz



MRIN: 020163119

VISIT IR:2016000308
PATIENT MAME :STEPHEN YASMER
PATIENT. DOB:10/18/196)

Emergency Room Note (MModal)

af 3 seconds with a Qalgahle-gedal ulse. I oplled x~ray in asked for x-rays
soon &8 posgible &8s wall as I potified my supervising physician Dr. Calvo to
tyrying ‘get. a xeduction done ap soon as possible. X-ray with results noted
sboive do show a fibular fracture with dislocation patient was given propefol
for conscisus sedation please see Dx. Calvo ad noted sees il me with this
procedure at which point I was a&ble to succassfully reduse the dislocation and
patlent was platsd in & Cagillae splint. Patient tolerated proceadure well had
no complicatiens patient already bas ctutghes we discussed appropriate
sympromatic ma;naggmam. 4t homes patient was found to be PMP negative he is given
gxgaqnip;iga for Percocet as he states that Norco makes him vaexy itchy.

@
atient 1s alxeady established with Tahoe fragture was given referrdl to follow
up with ‘his orxthopedic pravider we discudsed very strict return precautions as
wgll=§s:appxopr1aﬁé-Qymﬁtﬂmhti¢umanagement 4t hame to whioh patiant verbalized
uhderstanding and agreement plan feels comfortable going home at this time
patient did present a G4 form which was filled out.

FINAL DEIAGNOSIS:

Acute left ankle dislocation
Acute left f£ibuld freecture

Aogute left posterior malleolus fraacture

DISPOSITION:
Home POV ‘with a ride

This patient was séen under disaster/mass castalty incident conditions.

Veoice Regognition Diselaimer:

- Voice Recognition DisclaimerThis Sdcument m&y have beah ereatesl using voilce
zecagnition softwate. The softyars doas have a chance of produeing errors of
SRANRNE &nd pomdibly gontent. I have made every reasomable attempt to find and
Surrent any obvions errors.

Electronie Signatures: e
Bmith, Matthew W (RA-C) (Signed Jun-08~2020 14:20)
Authozedy Didtation Free Text, Dlsclaimer

Last Updated: Jun-08-2020 14:20 by Smith, Matthew W (PA-C)

mmwmmﬂmﬂ%%mw%w



MRN{020163129

O O
VISIT ID:2016000308

PATIENT NAME:STEPHEN YASMBR
BATYENT DOR:10/18/1969

Enmergency Room Note (MModal)

1 digtating a Hi.#ing physinim attestation note. Plnau nm:n
-Qldﬂnmﬂ here at the hospital who stepped off
h.ld a Mﬁh left I.nkli pﬂ..n After missing a step. On Fh:.rsinal exam
tharé is an obvious posterier dislaration of the ankle he has thready posterior
ﬁ_u pulse he has subjective numbness but normal motor function af the laft
: «~ X-ray shows a postexlox ankle dislocation with associated fibular
fractuxe, Thid Was reduced uﬂﬂ;’ mwtbl gedation. Following this he was
dﬂﬂi# mukh better it gould neurcvascular statys in the left ankie he
laced in 3 aplint he will follow wp with Orthopedics. He has remained
m penveightbearing. Pi see Matthew Smith’'s note for further emetgency
depa course workup and plan. I spent 15 minutes of direct Face—to-Fface

Parlane did recuire Nﬁouu amt:.gn for left ankle dislocation. Risks and

benefitcs “mp gn tient elected te proceed with the procedure.
Respiratory ; staff were preaent at all timaes. Patient
raceived a total of 120 ng propofol. This was pushed nyself. The
reductdon was cdmpleted h,'( mmm Hnith e4se see note for further
ﬁ:ru&. einy the medarats sedation was o hypotension or hypoxia.
oad pressure manitoring and continuocua pulse oximetry.

The paplent is oongdetely meurevascularly intact post procedure. Patient

YR th:ﬂ pmndu;:m vaxy wﬂ:ﬂu:rnﬁh lestions. Patient is now resting
; doss appear stress. Fatisnt is now back t
Basaling., Intransevine rims was 13 Iimthw °

Voice Begsogni ﬁtnq imax:

* Voice nawgn tion BlsalaimexThis document may have been crea using veice
:mcnqnj.t:;g a. The software doés hive a chanoce aflpr urgmr of
o xammAR ¥y oonteat. I have made every reasonable attempt to find and
corseat any tbvions errors.

Blectrenic 54

Calve, 1 v :mmm 18 2d Jun-08-20620 17:21)

Authored: Le0 Free Pext, Disolalmer

Last Updated: Jun-08~2020 17:21 by Calvo, Darryl v (Physician)

‘mgmmm ‘MPY' Thig dogument is for ACCT# 2016000308. Printed by Gloria Angelica 5
Emargerity Room / Urgent Care'VR . - Page 1 Job 888518 (06/00/2020 10:341- %Doc# 1



CARSON TAHOE REGIONAL HEALTHOARE
P.0. Bex 2188,
Carson City, NV 89702-2168

Patient Name: sgmu YASMER
020163118

Account: 2016000308

mxn’i #ggmn

Exan KR M&! WIN 3 vEEW
TYPE OF EXAM: RADAE]

?wmﬂ= %gig} %ﬁ:nm*rr
Ordexing an: MATTHEW W SMITH

Attending physiciant MDS ER

EXAM: Left ankls vadiographs, 3 views.
HISTORY: Pain W/Ttacms
COMPARTISON: Nome availeble.

FENDINGS: Postedior dislécation of the talar déme is noted. There is a
comminuted fracture of the distal fibular diaphysis. No other fracture is noted.

IMPRESSTION:

Posterior diflocmtion of the eplus.

tomminvted displaced frasture of the Jliﬂ:n’l fibular diaphysis.
Blectronleslly sighed by: Bdnind £L11sbury 6/8/2020 1:06 BM
Blectrondioally Siyned By: BRNUND P PZLLSBURY, WD



CARSON TRAHQOE REGIOWAL HEALTHCARE
P.O, Box 21é8,
Carsen City, IW Be702-2168

Patient Name: STEFHEN YASMER
MRN; 020163119
Acconntt 2016000308
Check-In# 3594801

Orderd H1B6ET2B

Estam ¥R ANKLE LT 2VW
TYEE OF EXAM: RAC7E21

CATE: 06/08/2020
INDICATION: ~pain W/Trauma*EF

Qrdering Physician: MATTHEW W SMITH
Attending deian:t MDE ER
EXaM: Left apkle radiographs, 2 views.
HISTORY: Pain W/traums
COMERRISON: Léfr ankle radiographs June 8, 2080
FINDINGS! Interval reduction and splinting of the left ankle. Talus now appears
;mjam; positioned after reduction. Improvéd cetminuted angulated distal
fractuxe. Posteriér aspsx angulation persists although is improved.

Dgseons fragment projects posterior to the talus and could represent an
additional fracture, not significant changed.

Plantar calésneal enthesophyta.

IMERESSIONT

1. Anatemic alignment at the tibiotaler joint after reduetion of the talar
dislooatfon. Ossepus fractured fragment posterior te the talvus remains.

2. Iepxowed aligomant of & comminuted angulated distal fibular fracture.
Posterior apex angulation persists.

Electronically Signed by: Farrves Ahmed 6/B/2020 1136 M :

Elaotranteslly Bighed Bys ERRRES AHMED, MD

' INFORIAATION *COPY* “This document |6 for ACCT# 2016060308, Printed
 Dotument - Pags 14 anauaa-la(w%mw%s Doc# 3



MVE6549399

Reset Form EMPLOYER'S REPORT OF INDUSTRIAL INJURY

LI THIN

e e Print Form OR OCCUPATIONAL DISEASE

Employers Name Nature of Business (mig_, atc.}  FEIN OSHA Log #
CARSON TAHOE HEALTH SYSTEM Healthcare 88-0502318 MV8549399
g Office Mail Address i Locatlon. . . If gifferent from maiting addross Telephons
1600 MEDICAL PARKWAY 1600 MEDICAL PARKWAY CARSON CITY, NV (775) 445-8178
E cy Srata Zip T insurer | THIRD-PARTY ADMINISTRATOR
CARSON CITY NV 88703 Zurlch | GALLAGHER BASSETT - LAS VE
Firsl Name ML Lasl Name Sodal Sequrity Blthdate Age Primary Language Spoken
Stephen Yasmer 10/18/1969 50 English
| H;’;;;’a':;::m:;::: ;:'“ Sex mum CIramats Merilal Statos [ Single L mamies O Divorcsd [ Widowed
; City State Zip { Was tha employee pad for the day of injury? | How long has this person besn smpioyed by you
Carson Clty NV 89701 | (it appicable) ves [INe [imNeveds? 15 Yoar(s) 2 Month(s) |
! in which siaie was smployse hired? Employee’s occupation (job tils) when hired or disabled D it In which regutarly employ _'i
NV Manager Therapy Services Physical Therapy |
Telaphona Is the injured employes a corporate officer? ..80l8 proprisilor? ~.partner? Was employes in your smploy whan injured or dissbled by_r.
(7765) 883-4680 __E]_ ves KJ No OYes KlNo {7 Yes ) No | occupationsl disease (O/D)? E] Yes D Ne |
Oute of injury {f applicabie} {Time of Injury (Hours;Minuts AMPM) (If applicable} | Date smployer nolifisd of Injury or /D Supsrvisor to whom Injury or O/D reported
08/08/2020 11:00AM 06/08/2020 Scott Mattes
Addrens or location of secident (Also provida chty, county, state) {if spplicatie) Accldent on employar's premises? {if appiicablel
1600 MEDICAL PARKWAY CARSON CITY, NV 89703 Oves Ono

Whit was this employes dolng when the sccident occurred (loading truck, walking down stairs. etc.}? (f applicable)
Walking down stairs while carrying a box

How did this injury or occupational di occur? Include time empicyss begen work. Be specic and anywer in datal. Use additions) st if Rocesaary.
Employee thought he was at the landing between flcors but was still 2 steps up and fell

Employee began work at: 08:00:00

Specify machine, lool, substance, or objact moat clossly connacted with the Witneas Was thers more than one
sccident (| applicabie) Stairs :;;mql:nlub;d Ini this aceident?
Part of body injured or affected If fata), give dale of death Witness
Loft Ankle
Oves B No
Naturs of (njury or Oocupations! Diseasa (screlch, cut, brulse, strain, stc.) Witneas
R Did smployes retum to next schaduled shift after | Wl you have light duty work
accldent? (f lppllubB available, if necessary?
ves KlNo vas (] No
It validity of ¢laim is doubled, state reason Location of Initlal Treatment
None 1600 Medical Parkway Carson City, NV 89703
Trealing physiclan/chiropracior name
Dr. Dary! Calvo Emergancy Room Elves [Ino Hospliaized Oves Kne

How many days per week ) ] Last day wages were d
n«- smployos work? 5 Fom 8:00 Klam Osm 1 4:30 O Bem e s 06/08/2020
5 w T -]
K

Schedules M T Rotating Are you paying injured or disabled employes's wages during disabliity? |
i K0 o 0 0O 0 u] Ove O |
Dale smployse waa hired Last day of work sifter Injury of disabillty Onte of retum to work Number of work days loat
04/04/2005 06/08/2020
Was the employee hired to If not, for how many hours & week Did the amploy ive unemployment compenaation any time during the last 12
work 40 hours perwesk? K] ves [0 np  Was the smpioyes hired? montha? Yos O o Do Not Know

kil (For the purpcss of caicuialion of the aversge monifly wage, InGICate the employes's gross eamIngs by pay period for 12 weaks priof (o the date of injury or cizabilty, T tha Injured employes s |
§5' | axpected to ba off work & daya or more, attach wage verification form (D-8). Groas samings wil include overtime, bonuses, and cther remuneralion, bul will not includs retmburssment for

o (expansed. If the amployee was smployed by you for lass than 12 weeks, provide gross esrnings trom the date of hirs 1o the date of Injury or disaility,

¥ | peypont Do Ore DrnnKlaar enpreree  Cweemy wowmar  [onen

©n the dale of Injury of e
ende on: b °

Duow Ower Oem o i Bl eswar [ semmontrey Inclmllrn\ummm $83.78 e EI.. DW Clm Dm

| afirm that v Informaiion provided sbove negerding tha sccldent sndinjury s eocupationsl Seeses is comect to the bast of Employer's Signature and Titis Dals
my knowisdge. | frthet afiem the wege informatien provided is lrue and comest 8e takan from the payroll records of the
employss In queston. { sleo that providng faiss bnf B 8 vivlation of Nevada taw. Tarry Long RN, Manager Emptoye 086/09/2020
Claimis:  [JAccepted [IDerted [ Oeferred [T 3ra party | So0med Wage Aceount No. 8 Code
Cisims Examiners’ Signature . Date Statue Clerk Daste
#orm C-3 rev. 02120) ORIGINAL - EMPLOYER PAGE 2 - INSURERITPA PA =
10

000302
100



‘CARSON TAHOE
—EALTH —

IMWMMH;MMWM#MMMHM
IWMEM&MIVH&.:WWMWW ooordinator or amployse heath,

Date o Jafury m\ :
Wias this ljury seporied st onoe? [please explain)
Specity objaat or substante whiehs dirmcaly Inj
Nsture of injory {oontusion, pundhirel, eia) .
Employes 5ant to Aagianal Heglthgdte Emenganay Dépt. for freatment? No Other
Dl you Salk §a sropicyes abbin HOW injury ootured? (plasse epfaln)

H witnessed, did you talk to each witness about what was obesrved?
How could fis Iy have baem preventnd? —ScOME. (10 g\ oy IINC
mmﬂmmwmmmm
Wiers thero techrigusa, procddures or polcies that tha srployes did ot oflew? (please Indcats) W10
Was there  roof cause related To s juy? e; Polly or procedtre revision _ Y1

Ao you SRS T 108 Y 10 0 rl (10030 @) N

mﬁmc nwu

o TATYEr JOaATO8) Vst HE A RAEIRA Incitabed?

Wi anmpitgtge | Oty me_m
MMﬁ[ﬂMMHhﬂm _____ .
Cpmmenty;

EvebighioMemad By.




*» INBOUND NOTIFICATION : FAX RECEIVED SUCCESSFULLY **

TIME RECEIVED REMOTE CSID DURATION ES STATUS
Juna 11, 2020 at 2:15:27 Pm (775) B87-5040 102 Received
. i -
Date 6/10/20 Nevada Occupational Health & Injury Care Center Page 2
3488 Gonl Road
Suite 141

Request for Authorization

Request To: Gallagher Bassett (NV Claims) Requested By: Betz, Jay E. MD
P.Q. Box 400970 3488 Gonl Rd.
Las Vegas, NV 89140 Suite 141

Carson City, NV 89706

Telephone: (702) 7894500 Fme: (702) 789-4454 Telephone:  (775)887-5030  F& (775) ag7-5040
E-Mail: E-Mail:

Supporting Notes

Subjective: Chief Complaint
Patlent presents for evaluation of the feft foot/ankle.
History of Present lliness
The patient Is a 50 year old male, presenting for a new patient visit with the following condition(s):
Mr. Yasmer rolled his left ankle when he missed a step coming down some stairs with a box at work 2 days
ago. He went to the ER where he was found have a fracture dislocation of the ankle which was reduced in

the emergency room. He was placed In a posterior splint and given crutches.

Today reports he Is doing pretty well. He has manageable paln. No numbness in the toes. He |s using the
crutches,

Past Medical History

ALLERGIES / ADVERSE REACTIONS: Vicoden

MEDICATIONS: Aleve and Oxycotone

PROBLEMS: Major or Chronic llinesses: No known ilinesses noted by patlent.

OTHER PERSONAL HISTORY: Left Shoulder Rotary Cuff Repalr.

Right Blcep tendon repalr.

Hernia Repalr,

FAMILY HISTORY: Family History: No negative family history noted by patient.

SOCIAL HISTORY.: Patlent currently uses alcohol. Patient is currently a smoker,

WORK HISTORY: Petient currently works full time as a{n} manual laborer , & physlcally demanding position.

Review of Systems

SKIN: Denles abnormal hair growth, bleeding, change In color or size of moles, easy brulsing, Itching, halr
loss, rash, or history of skin cancer or severe sunburn.

NEUROLOGICAL: Denies blackouts, dysarthria, dizziness, double vision, fainting, headaches, toss of balance,
coordination or sensation, motor weakness, paralysis, tingling, prickling, numbness or tremors.

29

oy’




TIME RECEIVED (") REMOTE CSID OURATION n MES  STATUS
June 11, 2020 at 2:15:27 M | {775) 887-5040 102 Received
e il —
Date 6/10/20 Nevada Occupational Health & Injury Care Center Page 3
3488 Gonl Road
Sulte 141

Request for Authorization

Request To: Gallagher Bassett {NV Claims) Requested By: Betz, Jay E. MD
P.0. Box 400970 3488 Goni Rd.
Las Vegas, NV 89140 Suite 141

Carson City, NV 89706

Telephone: (702) 789-4500 Fax: (702) 789-4454 Telephone:  (775)887-5030  F2%: (775) as7-5040

E-Mail: : E-Mail:

Supporting Notes

PSYCHIATRIC: Denies anxiety, depression, difficulty remembering things or thinking, hallucinations, insomnia,

irritability, panic, suicidal thought or history of psych hospltallzations or suicide attempts.

ENDOCRINE SYSTEM: Denles cold or heat intolerance, fatigue, neck swelling, paolydipsia or polyuria.

HEMATOLOGIC / LYMPHATIC: Denles easy bleeding or bruising, histary of anemia, or swollen lyrph nodes,.

ALLERGIC / IMMUNOLOGIC: Denies rhinitis, hay fever, itchy eyes, urticaria, angioedema, or sensitivity to

foods or drugs.

GENITOURINARY: Denles bfood in urine, difficulties urinating, frequency of urination, incontinence, or history
of kidney stones. No discharge from penls, testlcular paln, lumps In testicles or scrotum, or problems with

erection or eJaculation.

GASTROINTESTINAL: Denies abdominal pain, blood in stools or black stools, change in bowel frequency or
stool size, constipation, diarrhea, difficulty swallowing, food intoclerance, heartburn, nausea, vomiting or need

for antacids.

RESPIRATORY: Denies coughing, coughing up blood or phlegm, night sweats, shortness of breath, wheezing

or history of asthma, pneumonia or tuberculosis.

CARDIOVASCULAR: Dentes chest pain or pressure, edema, excessive sweating, heart racing, palpitations,

shortness of breath or history of heart murmur, hypertension, theumatic fever or valve disease.

EARS, NOSE, MOUTH & THROAT: Denies bleeding gums, earaches, ear discharge, hay fever or seasonal
allergles, hearing loss, hoarseness, nasal discharge or nosebleeds, sinus problems, sore throats, tinnltus or

vertigo.

EYES: Denles blurred vislon, cataracts, dimness, excesslve tearing, flashing lights, Itching, paln, redness or

history of cataracts or glaucoma.

CONSTITUTIONAL: Denles change in appetite, fatigue, fever, weakness, welght gain or weight loss.

s




** INBOUND NOTIFICATION : FAX RECEIVED SUCCESSFULLY **

TIME RECEIVED REMOTE CSID DURATION ES  STATUS
June 11, 2020 at 2:15:27 PM (775) 887-5040 102 Received
_—
Date 6/10/20 Nevada Occupational Health & Injury Care Center Page

3488 Gonl Road
Sulte 141

{ Reque:st fbr Authoriiation J

Request To: Gallagher Bassett {NV Claims) Requested By: Betz, lay E. MD

P.0. Box 400970 3488 Goni Rd,

Las Vegas, NV 83140 Sufte 141

. Carson City, NV 89706
Telephone: (702} 789-4500 Fax: {702) 789-4454 Telephone:  (775) 887-5030 Fax: (775) 887-5040
E-Mail: €-Mail:
Supporting Notes
Objective: Examination/Procedures

Temperature: 97.992F. Blood Pressure: 158/95. Pulse: 9. Respiration: 16, {Entered by Betz, Jay E. MD
6/10/2020 at 12:43PM }.

The patient is well-nourished well-developed. He is in no distress. He has a posterior splint on the |eft foot
ankle and using crutches.

The splint was left In place. Neurovascular stetus of the toes is intact.

Review ER x-ray imeges show reduced fracture dislocation of the ankle involving the lateral and posterior
malleoll.

Imaging/Test Results
X-ray report Left Ankie 6-8-20: Anatomic alignment at the tiblotalar joint after reduction of the talar

dislocation. Osseous fractured fragment posterior to the talus remains. Improved alignment of a
comminuted angulated distal fibular fracture. Posterior apex angulation persists,

Assessment: Dlagnosis

3

Fracture/Dislocation left ankle
Work Status

Waear splint. Non welght bearing. Use crutches to ambulate.
ST

o

06




¥ INBOUND NOTIFICATION : FAX RECEIVED SUCCESSFULLY ¥~

TIME RECEIVED REMOTE CSID DURATION S STATUS
June 11, 2020 at 2:15:27 PM (775) 887-5040 102 Q Received
Date 6/10/20 . Nevada Occupational Health & Injury Care Center Page 5
3488 Gonl Road
Sulte 141
Request for Authorization
Request To: Gallagher Bassett (NV Claims) Requested By: Betz, 'ay E. MD
P.O. Box 400970 3488 Goni Rd.
Las Vegas, NV 89140 Suite 141
Carson City, NV 89706
Telephone: (702) 789-4500 fFax: (702) 789-4454 Telephone:  {775)887-5030 "X’ (775) a87-5040
E-Mail: E-Mail;
Supporting Notes
Plan: Orders

I recommend referral to a quaiified orthopedist. Dr. Cummings is requested. (Betz, Jay E. MD, 6/10/20 at
1:10PM).

Discussion & Plan

The patient will require open reduction and internal fixation of the left ankle. We have set up an
appointment for him to see Dr, Cummings, orthopedist, later this week who will assume the patient’s care.
Pending that he should use the crutches, avoid welght-bearing and eievate the foot when possible. He feels
he can manage his pain with OTC analgesics and occasional Percocet from the ER.

A total of 40 minutes was spent in the evaluation and treatment of the patlent today

ppgze 12



** INBOUNC NOTIFICATION : FAX RECEIVED SUCCESSFULLY **

TIME RECEIVED REMOTE CSID DURATION (' ') ES STATUS
June 11, 2020 at 2:15:27 M| (775) 887-5040 102 Received
e e
Date 6/10/20 Nevada Occupational Health & Injury Care Center Page 1
3488 Gonl Road
Suite 141
Request for Authorization
Request To: Gallagher Bassett (NV Clalms) Requestad By: Betz, Jay E. MD
P.O. Box 400970 3488 Goni Rd.
Las Vegas, NV 89140 Suite 141
Carson City, NV 89706
Telephone: (702) 789-4500 Fax: {702) 789-4454 Telephone:  (775)887-5030  F2X: (775) 887-5040
E-Mail: E-Mail:
Authorization Requeat
Purpose:  Orthopedist Referral
Comments: | recommend referral to a qualified orthopedist. Dr. Cummings is requested
Patient Information
Patlent: Stephen Yasmer Employer: Carson Tahoe Health-Injury Only
2257 Carson River 1600 Medical Pkwy
Carson City, NV 89701 Carson City, NV 89703
Telephone: {775)721-3843 Telephone: {775) 445-8176 Fax: (775)888-3226
Identty: !  Birth Date: 10/18/69 Age: 50 Policy:
Gender: Male Marital:  Unknown
Visit Information
Visit Date:  6/10/20 Date of Injury or lliness:  6/08/20 Claim Number:
Description: Patient presents for evaluation of the left foot/ankle.
ICD-9: 000 Left Ankle Dislocation with Px
Supporting Notes J

16 0308M




Recv'd Date: 20200714 Bill DCN: 2020196GJ001756

O

Date: 07/09/2020 Nevada Occupational Health & Injury Care Center Page: 1
Patient Charting Note
Stephen Yasmer , DOB: 10/18/1969

_Date _ ChartingSummary Pravider

L S
£ .

5740 Cummings, Je

iy
S &

Chlef Complaint

stephen is here referred by Dr. Betz wit regards to his left foot/ankle.
History of Present lliness

Referring Physician: Jay Betz MD

Dear Dr. Betz,

Thank you for this consultation and evaluation.

Steven is a new patient, referred over by Dr. Betz. A 50-year-old male who presents after his left ankle injury.
He was coming down steps at the hospital with boxes and he twisted his ankle. He had a fracture dislocation
of the ankie. Had a fibula fracture with posterior displacement of the talus. There is no sign of a posterlor
malleolar fracture, Seems to be all laterally. The mortise appears to be reduced as well as the syndesmosis.
However, there Is a risk of syndesmosis injury as well.

Past Medical History

ALLERGIES / ADVERSE REACTIONS: Vicoden

MEDICATIONS: Aleve and Oxycotone

PROBLEMS: Major or Chronic llinesses: No known illnesses noted by patient.

OTHER PERSONAL HISTORY: Left Shoulder Rotary Cuff Repair.

Right Bicep tendon repair.

Hernla Repair,

FAMILY HISTORY: Family History: No negative family history noted by patient.

SOCIAL HISTORY: Patient currently uses aicohol. Patient Is currently a smoker.

WORK HISTORY: Patient currently works full time as a(n) manuai laborer , a physically demanding position.

Review of Systems

SKIN: Denles abnormal hair growth, bleeding, change in color or size of moles, easy brulsing, Itching, hair loss,
rash, or history of skin cancer or severe sunburn.

NEUROLOGICAL: Denles blackouts, dysarthria, dizziness, double vislon, fainting, headaches, loss of balance,
coordination or sensation, motor weakness, paralysis, tingling, prickling, numbness or tremors.

PSYCHIATRIC: Denies anxiety, depression, difficuity remembering things or thinking, hallucinations, insomnia,
irritability, panic, sulcidal thought or history of psych hospitalizations or sulcide attempts.

64
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Recv'd Date: 20200714 Bill DCN: 2020196GJ001756

® O

Date: 07/09/2020 Nevada Occupational Health & Injury Care Center Page: 2
Patient Charting Note
Stephen Yasmer , DOB: 10/18/1969

ENDQCRINE SYSTEM: Denles cold or hea

HEMATOLOGIC / LYMPHATIC: Danles easy bleeding or bruising, history of anemia, or swolten lymph nodes,.

ALLERGIC / IMMUNOLOGIC: Denles rhinitls, hay fever, itchy eyes, urticaria, angloedema, or sensitivity to
foads or drugs.

GENITOURINARY: Denles blood in urine, difficulties urinating, frequency of urination, incontinence, or history
of kidney stones. No discharge from penis, testicular pain, lumps In testicles or scrotum, or problems with
erection or ejaculation.

GASTROINTESTINAL: Denies abdominal paln, biood In stools or black stools, change in bowel frequency or

stool size, constipation, diarrhea, difficulty swallowing, food intolerance, hea rthurn, nausea, vomiting or need
for antacids.

RESPIRATORY: Denies coughing, coughing up blood or phiegm, night sweats, shortness of breath, wheezing
or history of asthma, pneumonia or tuberculosis.

CARDIOVASCULAR: Denies chest pain or pressure, edema, excessive sweating, heart racing, palpitations,
shortness of breath or history of heart murmur, hypertension, rheumatic fever or valve disease.

EARS, NOSE, MOUTH & THROAT: Denies bleeding gums, earaches, ear discharge, hay fever or seasonal
allergies, hearing loss, hoarseness, nasal discharge or nosebleeds, sinus problems, sore throats, tinnltus or
vertigo.

EYES: Denies blurred vislon, cataracts, dimness, excessive tearing, flashing lights, itching, pain, redness or
history of cataracts or glaucoma.

CONSTITUTIONAL: Denies change in appetite, fatigue, fever, weakness, weight gain or weight lass.
Obhjective:
Examination/Procedures

Temperature: 97.82F. (Entered by Betz, Jay E. MD 6/12/2020 at 11:22AM ).

On exam today the swelling Is still present. He can flex and extend in toes, There is good cap refill. Palpable
dorsalis pedis pulse. Sensation Is intact, He still has swelling of the ankle.

Imaging/Test Resuits

X-ray report Left Ankle 6-8-20: Anatomic alignment at the tiblotalar Joint after reduction of the talar
distocation. Osseous fractured fragment posterior to the talus remains. Improved alignment of a comminuted
angulated distal fibular fracture. Posterior apex angulation persists.

Assessment:
Diagnosis
65
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Recv'd Date: 20200714 Bi11 DCN: 2020196GJ001756
— O O
Date: 07/09/2020 Nevada Occupational Health & Injury Care Center Page: 3

Patient Charting Note
Stephen Yasmer , DOB: 10/18/1969

_ Date ____ Charting Summary Provider _ Clinkcian
= : 7P = Q@’r‘.ﬁ?ﬂ‘-’l""ﬁ"-ﬁﬂ"- rr o

T GRaRVRI

.

b

*

e I TS T g
mmings, Jeffrey

HEALE A

Fracture/Dislocation left ankle

Work Status

Wear splint. Non weight bearing. Use crutches to ambulate. Keep leg elevated.

Plan:
Orders

| recommend a STAT left ankle melleolus and syndismosis open reduction Internat fixation.

Discussion & Plan

We will plan for left ankle open reduction internal fixation of the lateral maiteolus, with possible syndesmosls
open reduction internal fixation as well.

He understands the risks, the benefits and aiternatives to the procedure Including, but not limited to,
Infection, bleeding, nerve and blood vessel damage, heart attack, stroke, death, persistent pain, need for
surgery.

Sincerely,

Jeffrey Cummings, MD

Board Certlfied Orthopedic Surgeon

Board Certified Sports Medicine

Dictated using voice recognition by the provider,

s#2 Aq 3 result of using volce recognition, there ls naturally more typographical and grammatical errors that
can occur and need to be taken into consideration when reviewing these medical records.
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** INBOUND NOTIFICATION : FAX RECEIVED SUCCESSFULLY **

TIME RECEIVED
June 12, 2020 at 1:17:29 Pm

REMOTE CS5ID
(775) 887-5040

STATUS
Received

-

Date 6/12/20
3488 Goni Road
Sulte 141

DURATION & aES
43
-

Nevada Occupational Health & Injury Care Center

Page 1

Request for Authorization

Request To: Gallagher Bassett {NV Claims)

Requested By: Cummings, Jeffrey

P.O. Box 400970 3488 Goni Rd
Las Vegas, NV 89140 Carson City, NV B9706
Telephone: (702) 789-4500 Fax: (702) 789-4454 Telephone:  (775)887-5030  F2X' (775) 887-5040
E-Mail: . E-Mail:
Authorization Request

Purpose;  STAT Surgety With Dr. Cummings

Comments: | recommend a STAT left ankle melleolus and syndismosis open reduction internal fixation.

CPT: 27829, 27814
ICD: 582.65XB, $93.439A

Surgery to be preformed on 06/17/20

Patient information

Patient: Stephen Yasmer Employer: Carson Tahoe Health-Injury Only

2257 Carson River 1600 Medical Pkwy

Carson City, NV 89701 Carson City, NV 83703
Telephone: (775 721.2043 Telephone: (775) 445-8176 Fax: (775)888-3226
Identity: Birth Date: 10/18/69 Age: 50 Pollcy:
Gender; Male Marital:  Unknown

Visit Informetion

Visit Date:  6/12/20 Date of injury or lliness:  6/08/20 Claifm Number:
Description: Patient presents for evaluation of the left foot/ankle.

1€D-9; 000 Left Ankle Dislocation with Fx

36
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*% THBOUND NOTIFICATION : FAX RECEIVED SUCCESSFULLY **
TIME RECEIVED REMOTE CSID DURATION m_ STATUS

July 2, 2020 at 11:39:35 AM 775-783-6191 327 Received
TAHOE ERRIH_H__E__CE!HIE. _{SUBJECT -

CARSON TAHOE 'REGIONAL HEALTHCARE P.O. Box 2168, Carson Cily, NV 89702-2168

MR#: 020163119 ACCT#: 2016400411
NAME: YASMER, STEPHEN

Clinician:. Cummings, Jeffrey R :HT (L\ \ZL‘\’I

SURGEON: JEFFREY R CUMMINGS, MD
DATE: 06/15/2020

ANESTHESIA:
Genaral.

ANESTHESIOLOGIST:
Spencer Mellum, DO

FIRST ASSISTANT: ;
Stephanie Tonn, EA-C

PREOPERATIVE DIAGNOSES:
"1, Left ankle lateral malleolus fracture.
2. Left ankle syndesmosis disruption.

! POSTOPERATIVE DIAGNOSES:

i 1. Left ankle lateral malleolus fracture. !
. 2. Left ankle syndesmosis disruption. |
PROCEDURES : ]
1, Left ankle open reduction, internal fixation of the lateral malleolus.
2. . left ankle open reduction, internal fixation of the syndesmosis.

INDICATION FOR OPERATION:

A 50-year-old male slipped going down the stairs at Carson Tahoe Hospital. Had
an injury, a fracture dislocation of the left ankle. He understood the risks,
I the benefits, and alternatives to procedure. :

, DESCRIPTION OF PROCEDURE: - i
: After obtaining proper consent, the patient was taken to the operating room,
i administered general anesthesia, Was sterilely prepped and draped in the left
lower extremity. An Esmarch was used for exsanguination. The tourniquet was
- inflated to 250 mmHg. A longitudinal incision was made over the lateral aspect
of the ankle. Dissection was done down to the lateral malleolus. The fracture -
site was identified., The fracture site was cleaned of soft tissue and the soft
tissue was elevated off the bone. Using the Zimmer distal fibula plate and set,
a lag screw was placed from anterior to posterior, hoelding the fracture reduced.
Taking a b5-hole plate, it was secured to the distal fibula. Confirming position
and alignment, the screws were.filled both proximally and distally. The fracture
site was then stressed to assess the syndesmosis, and this is where the noted -
! gapping of the mortise was. It was decided at this point to use a Biomet
P - TightRope. The TightRope was drilled through the whole level of the. syndesmosis, |
' angled anteriorly, across the fibula and tibia. The button was passed through |
l the fibula and tibia tunnel and flipped over the medial cortex. The button was
L einched, holding the syndesmosis secure and reduced. C-arm was used to confirm
i position, alignment, and reduction. The wounds were irrigated and closed with 3-
| 0 vicryl, 3-0 nylon in a running stitch. Sterile dressing applied. The patient
was placed in a splint, taken to Recovery in stable condition. Needle and sponge
counta corract.

50 , | _1 ”0 0313 M



*¥ INBOUND NOTIFICATION : FAX RECEIVED SUCCESSFULLY ¥%

TIME RECEIVED REMOTE CSID DURATION i STATUS
July 2, 2020 at 11:39:35 aM 775-783-6191 327 . Recelved

_' CARSON TAHOE REGIONAL HEALTHCARE P.0. Box 2168, Carson City, NV 807022168

MR#: 020163118 ACCT#: 2016400411
'NAME: YASMER, STEPHEN

Clinician: Cummings, Jeffrey R

Jeffrey R Cummings, MD
JRC/MODL
Dp: 06/15/2020 18:02:56

DT: 06/15/2020 19:39:26
396831/883146846
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"* LNBUUND NOILFLUAILIUN | FAX RECEIVED SUCCESSFULLY **

TIME RECEIVED REMOT
July 2, 2020 at 11:39:35 AM 7750783 6191 Sar o ms_ Recaved
JELE -
i
Qg‘ CARSON TAHOE PO Box 2168
s - T S Carson City, NV 89702-2168
Regmnal Mﬂﬁ&ﬂ Center 775/882-1361
DIAGNOSTIC SERVICES REPORT
Cheok-An# Order # Exam
3597443 H1888752 OPIgS06  SXRANKLE LT 2 VW 73600LT
iCD:
TYPE OF EXAM: SXRANKLELT 2 VW 73600LT DATE: 06/15/2020 at 18:00
INDICATION:
FINAL

EXAM: 3 views of the lelt ankle

HISTORY: LEFT ANKLE LATERAL MELLEOLUS AND SYNDISMOSIS OPEN REDUCTION INTERNAL
FIXATION

COMPARISON: None svallebla.

FLUOROSCOPY TIME: 20 seconds F ,b\ PW .

FINDINGS: Intracperative flucroscopic guidance |s obtained. Muitiple

47
intracpemtive fluoroscople spat images show lateral plate scraw fixation of the DN LQ l &bo

distal fibula in anatomic alignment, transfixing the previously seen oblique
fraciure through the distal fibule. Additionally, there s new syndesmotic
fixation hardware, No Immediate hardwara competition is noted.
IMPRESSION:

1. Intraoperative fluorcscopy as above.

Elecironically Signed by Erik Makl 6/15/2020 7:26 PM

~

m\&qp

Electronically Signed By: MAK], ERIK

FINAL

Patlont Name MRN Account #
YASMER, STEPHEN ) 020163116 2016400411
DoB Age Sex  Chack-n Loc/Room
10/18/1069 50 M 08/15/20 at18:00 3597443

Ordering Physician Attending Physiclan
CUMMINGS, JEFFREY R

973 MICA DR SUITE 201

CARSON CITY, KV 88705

1757836160

bX:

49 113 Z\

06/15/2020 7:30PM (cMT-00003)15
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Gailagher Bassett Services, Inc.,

June 23, 2020

Steven Yasmer
2257 Carson River Road
Carson City, NV 89701

Re:  Employer: Carson Tahoe
D/Injury: 6/8/20
Clam #: 000706-038452-WC-01

Dear Mr. Yasmer;

Gallagher Bassett Services, Inv. administers the workers’ compensation program for the above captioned
employer. Review of the file indicates that you accident was a result of you miscalculating the steps. There
was no work related accident. You are not required to take the stairs as there is an elevator for your use.

NRS 616C.150, 1. An injured employee is not entitled to receive compensation pursuant to the provisions of chapter’s
616A to 616D, inclusive, of NRS unless the employee or his dependents establish by a preponderance of the evidence
that the employee’s injury arose out of and in the course of employment.

NRS 616A.030 “Accident” means an unexpected or unforeseen event happening suddenly and violently, with or without
human fault, and producing at the time objective symptoms of an injury.

NRS 616A.265 1. * Injury” or “Personal Injury” means a sudden and tangible happening of a traumatic nature, producing an
immediate or prompt result, which is established by medical evidence, including injuries to prosthetic devises. Any injury
sustained by an employee while engaging in an athletic or social event sponsored by his employer shall be deemed not to
have arisen out of or in the course of employment unless the employee received remuneration for participation in the event.

If you disagree with this decision, you have a right to file an appeal by completing the attached Request for Hearing Form
and mailing it, along with a copy of this letter, to the address on the form. The completed Request for Hearing must be
received by the hearing division within seventy days of the date of this letter. If you do not appeal within seventy days, you
lose your right to appeal.

Sincerely,

Yvette D McCollum

Yvette D McCollum
Sr. Resolution Manager

Encl: Request for Hearing Form
ce: Employer / Medical provider / file

& | [ 14 000316LC



ANDUUINY W ILF LAY . FAA RCUGELVEY JULLEIDFULLY "™
TIME RECEIVED REMOTE CSID DURATION "] STATUS
Suly 2, 2020 at 11:39:35 aM QJ'E 775-783-8191 3127 B  Feceive
i Ch b

45

Tahoe Fracmfe
& Orthopedic

Medical Clinic, Inc. =

Ralieving your pain. Restoring your hirictioh. Retimidg your i

Tahoe Fracture and Orthopedic Medical Clinic July 2, 2020
973 Mica Drive Ste. 201 Carson City, NV 89705 Page 1
Phone: 7757836190 Fax: 7757836191 Office Visit

Stephen B Yasmer Home: (775) 883-4680 Office: (775) 885-6687
Male 50 Years Old DOB: 10/18/1969 Patient 1D: 211247 Ins: CDS Group Health *

08/30/2020 - Office Visit: Post Op: L Ankle {W/C)
Provider: JEFFREY CUMMINGS MD

Location of Care: Tahoe Fracture and Orthopedic Mica
Status: ON HOLD DOCUMENT. Contents are preliminary

Past Medical History - reviewed
The patient/family denies any pertinent past medical history.

He does not have paéemaker.
*Note: Patient has metal in his body,
He does not have a hearing aid.

Surgical History - reviewed
Hernia Surgery

Arthroscopic Shoulder Surgery (left)
R Distal Bicep Repair 8/1/18

Left Ankle ORIF 6/15/20

Medications and Allergies
Patlent has drug allergles.
Vicodin

Patient denies food allergies.
Patient denies metal allergies.
Patient denles latex aflergy.

ALLERGIES
VICODIN (Critical)

ORT Score: 0

Family History - reviewed
Arthritis
Heart Disease

| 1500031
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*¥ INBOUND NOTIFICATION : FAX RECEIVED SUCCESSFULLY *%

TIME RECEIVED REMOTE CSID DURATION STATUS
July 2, 2020 &t 11:39:35 AM . 775-783-6191 327 Received

ci T

Tahoe Fracture
& Orthopedi

Medical Clinic, Inc.

Ralieving your pain. Restering your hisictioh, Retimirig your iife.

Tahoe Fracture and Orthopedic Medical Clinic July 2, 2020
973 Mica Drive Ste. 201 Carson City, NV 89705 Page 2
Phone: 7757836190 Fax: 7757836191 Office Visit

Stephen B Yasmer Home: (775) 883-4680 Office: (775) 885-6687
Male 50 Years Old DOB: 10/18/1969 Patient ID: 211247 Ins: CDS Group Health *

Social History

Patient is single, Former smoker, and Iives with spouse/partner. Has 0 children. Drinks alcohol 8-14
times per week. Exercises. Education completed: post graduate. Occupation: Physical therapist.
Dominant hand: right. Patient is not claustrophobic.

Review of Systems

General: Complains of sweats .

Eyes: Patient denies eye irritation, double vision, vision loss - 1 eye, vision loss - both eyes, eye pain,
blurring, light sensttivity, discharge, halos.

ENT: Patient denies decreased hearing, difficulty swallowing.

Cardiovascular: Patient denies chest pain or discomfort, paipitations, difficulty breathing while lying

down, swelling of hands or feet, weight gain, racing/skipping heart beats, blackoutsffainting, shortness of
breath with exertion. .

Respiratory: Patient denies shortness of breath, cough, chest discomfort, wheezing, coughing up
blood.

Gastrointestinal: Patient denies vorniting, loss of appetite, hemorrhoids, nausea.

Genitourinary: Patient denies urinary urgency, urinary frequency.

Musculoskeletal: Patient denies joint swelling, joint pain, muscle cramps, stiffness, back pain,
presence of joint fluid, gout, arthritis, muscle weakness, muscle aches, loss of strength.

Skin: Complains of . - Excess sweating.

Neurologic: Patient denies headaches, poor balance, disturbances in coordination, brief paralysis,
numbness, falling down, weakness, tingling, visual disturbances, fainting, seizures, memory loss,
migraines, tremors, dizziness.

Psychlatric: Patient denies anxiety, depression.

Endocrine: Patient denies heat intolerance, cold intolerance, weight change, excessive thirst, excessive
urination.

Heme/Lymphatic: Patient denies fevers, abnormal bruising.
Allergicfimmunologic: Patient denies seasonal allergies, persistent infections

Vital Signs:
Ht (in.): 70 Wt (ibs.). 165

Tobacco Use:
Current every day smoker

Body:
BMI: 23.76 (Normal)

ks I ((_1;»03182q
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¥® INBOUND NOTIFICATION : FAX RECEIVED SUCCESSEULLY %

TIME RECEIVED REMOTE CSID DURATION J STATUS
1y 2, 2020 at 11:39:35 am 775-783-6191 327 Recelved

EC}

Tahoe Fractime
Medical Clinic, Inc.

Ralieving your pain. Restoring your Alriction, Retwmlg your i,

Tahoe Fracture and Orthopedic Medical Clinic July 2, 2020
973 Mica Drive Ste. 201 Carson City, NV 89705 Page 3
Phone: 7757836190 .Fax: 7757836191 Office Visit

Stephen B Yasmer Home: (775) 883-4680 Office: (775) 885-6687
Male 50 Years Old DOB: 10/18/1969 Patient ID: 211247 Ins: CDS Group Health *

GENERAL EXAM
General Appearance: Stephen B Yasmer is a 50 years old male

NoWork Status:

Patient's job description was reviewed

Restrictions are: Temporary

Is this employee's condition permanent and stationary? No
Medications may be taken while working.

This injury is occupational.

Diagnosis: Left ankle fracture

Employee may return to Light Duty status.

No Lifting, No Carrying
Comments: Sedentary job required.

Foliow Up

Employee should be fe-evaluated for work status by a physician in 4 weeks,

DME Dispensement
Stephen B Yasmer was prescribed a prefabricated L4360B-GENESIS WALKER TALL for Displaced
fracture of lateral malleolus of left fibula initial encounter for closed fracture (ICD-824.2) (ICD10-
582.62xA) that required a custom fit by an individual with expertise and speciatized training. The
prefabricated orthosis was modified in the following manner in order to provide an individualized fit to the
patient at time of delivery:

- Identification of appropriate positioning and alignment of anatomical landmarks
Pt is WC

Verbal and written instructions for the use and application of this item were given. Patient was instructed

| |’p0031926
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TIME RECEIVED
July 2

** INBOUND NOTIFICATION : FAX RECEIVED SUCCESSFULLY *%

REMOTE CSID DURATIGCN STATUS
775-783-6191 327 .! l Received

2020 at 11:39:35 Aam

Medical Clinic, Inc.

Relieving your paln, Restering your finction Renimbig your ide.

Tahoe Fracture and Orthopedic Medical Clinic July 2, 2020
§73 Mica Drive Ste. 201 Carson City, NV 89705 Page 4
Phone: 7767836190 Fax: 7757836191 Office Visit

Stephen B Yasmer Home: (775) 883-4680 Office: (775) 885-6687
Male 50 Years Old DOB: 10/18/1969 Patient ID: 211247 Ins: CDS Group Health *

that should the brace result in increased pain, decreased sensation, increased swelling, or an overal!
worsening of their medical condition, to please contact our office immediately.

| 1400320 7l



** INBOUND NUTLIFLCATION ! FAX RECEIVED SUCCESSFULLY **

TIME RECEIVED REMOTE CSID DURATION i STATUS
July 2, 2020 at 11:39:35 AM 775-783-6191 327 (‘q Received
JECH -

Tahoe Fracture
& Orthopedic

Mediical Clinic, Inc.

Relieving your pein. Restoring your fisictiol. Retuming your ik,

Tahoe Fracture and Orthopedic Medical Clinic July 2, 2020
973 Mica Drive Ste. 201 Carson City, NV 89705 Page 1
Phone: 7757836190 Fax: 7757836191 Physician Orders

Stephen B Yasmer Home: (775) 883-4680 Office: (775) 885-6687
Male 50 Years Old DOB: 10/18/1969 Patient |D: 211247 ins: CDS Group Health *

06/30/2020 - Physician Orders: DME Order

Provider: JEFFREY CUMMINGS MD

Location of Care: Tahoe Fracture and Orthopedic Mica
Status: ON HOLD DOCUMENT. Contents are preliminary

DME Order

Patient Name: Stephen B Yasmer Account: 211247

Physician: JEFFREY CUMMINGS MD Request Date: 06/30/2020 11:11 AM
*Patient is in clinic

Other Info: Workers Comp

Name and Type of Brace Side HCPC Code
Genesis mid calf walker Left L4360

Diagnosis:
8§82.62xA, Displaced Fracture of lateral malleclus of left fibula, initial encounter of closed fracture.

PRE-CERTIFICATION/PRE-DETERMINATION

PATIENT ESTIMATE

Add-Ons: wic

Compileted by lelmore on June 30, 2020 12:43 PM

PATIENT NOTIFICATION
BRACE ORDERED

BRACE FIT

)1 4000321 4



-INBOUND NOTIFICATION : FAX RECEIVED SUCCESSFULLY
TIME RECEIVED REMOTE CSID

DURATION STATUS
July 2, 2020 at 11:39:35 AM 775-783-6191 327 Received
mm TECT A

Tahoe Fracture
& Orthopedic
Medical Clinic, Inc.
Relleving your pain, Restoring your Runétioir, Retuming your Itk
Tahoe Fracture and Orthopedic Medical Clinic

July 2, 2020
973 Mica Drive Ste. 201 Carson City, NV 89705 Page 2
Phone: 7757836190 Fax: 7757836191 Physician Orders

Stephen B Yasmer Home: (775) 883-4680 Office: (775) 885-6687

Male 50 Years Old DOB: 10/18/1969 Patient ID: 211247 Ins: CDS Group Health *

19 @00322%



** INBOUND NOTIFICATION : FAX RECEIVED SUCCESSEULLY %

TIME RECEIVED REMOTE CSID DURATION STATUS
July 2, 2020 at 11:39:35 AM 775-783-6191 327 Received

{ JEC} I

Authorization Request

Victoria Stroud Date: 07/02/2020
P: (775) 392-4482
F: (775) 783-6906
workcomp@tahoefracture.com

To: - Attn: GALLAGHER BASSETT NV

Phone: 8003700594 Fax: 775-783-69086

Patient Name:  Stephen B Yasmer DOB:  10/18/1969

Claim Number:  Q00708MVE549359 DOl 06/08/2020

Body Part(s):

Employer: Carson Tahoe Regional Healthcare

Requesting Physician: CUMMINGS MD, JEFFREY R NPl #: 1740271238

Diagnosis: Displaced fracture of iateral malleclus of ieft fibula - initial encounter for dosed fracture (ICD-824.2) ICD10-582.62xA)
ICD-9 Code: Displaced fracture of lateral malleolus of laft fibula - initial encounter for closed fracture {ICD-824.2) (ICD10-562.62%A)
Requested Services/Testing: Genesis Mid Calf Walker- Left

CPT Code: L4360
Facility:  Tahoe Fracture and Orthopedics Medical Clinic Tax ID:

I:|Approved I:’Denied

Signature:

**Please return this fax with your signature and tracking number when approved**

This facsimlle transmission (and/or the documents accompamyling It} may contaln confidential information belonging
to the sender, which is priviliged. The information is intended only for the use of individual or entity named above. If
you are not the Intended recipient, you are hereby notified that any disclosure, copying, distribution, or the take of
any action in rellance of the contents of this informatlon Is strictly prohlbited. If you have received this transmission in
error, please Immedlately notify us by telephone to arrange for the return of this document.
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REQUEST FOR HEARING - CONTESTED CLAIM

(Pursuant to NAC 616C.274) . ;
REPLY TO: Department of administration OR Department of Admioist .

Hearings Division Hearings Divisiorc? l‘gfh r?m%’?%fm &)

Carson City, NV 89701 Las Vegas, NV 89102 :

(775) 687-5966 (702) 486-2525

N
. EMPLOYEE INFORMATION Employer Infamation

Employee's Name: \‘gﬂ Employer’s Name: /‘ﬁ/_{w y;
Address: 2 - Address: :

City% é'g State NV

zZp: P2

Cityy7 A =ma 4;26_ State:NV

Zip /f?ﬁé_

Bmployee s Tolephone Number; 9'75— —~7( ,.%%é g i

Mo'ygr i’I'?leghone Ngqxber 2?5’-:&‘(%‘ "/&EE)

. ‘EJATION

'I'BIRD-PARTY ADM]NIS’I'RATOR (TPA) TNFORMATION

Insurer’s Name: «Selﬂnsmd»«InsmmceCompany»

TPA’s Name: Gailagher Bassett Services, Inc.

Address: | Address: P.0. Box 70030
City: State: Zip: City: Las Vegas State: NV Zip; 89170
Insurer's Telephone Number: TPA’s Telephone Number: 702-789-4500 .

Do Not Complete or Mail This Form Unless You Disagree With the Insurer's Determination.
YOU MUST INCLUDE A COPY OF THE DETERMINATION LETTER OR A HEARING WILL NOT BE

SCHEDULED PURSUANT TO NRS 616C.315.
Briefly explain the basis for thjs appeal:

v L A/l A /.S"D,.
olods (70 2.0 LU A T WAL prvnagg, <00 4: 6,
. - 7 [ PR ~
v.r’ ' J/"' L7004 L ;m /1__-’ f ik \A‘ 2. £F 4 A7, ’11_‘
This request for hearing is filed by, or on /Elffh"himd Employee
behalf of: _ 4 The Employer
and ig dated %99{4"-— day of 2[22;45 , 202 &
47W___.——-—
Signature of Injure ployee/Employer ‘ Injured Employee's/Bmployer's Rep. (Advisor)
<% &5
55
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STATE OF NEVADA
DEPARTMENT OF ADMINISTRATION
HEARINGS DIVISION

In the matter of the Contested Hearing Number: 2100033-SD
Industrial Insurance Claim of: Claim Number: 000706-038452-WC-01
STEVEN YASMER CARSON TAHOE HEALTH SYSTEM
2257 CARSON RIVER ROAD 1600 MEDICAL PARKWAY
CARSON CITY, NV 89701 CARSON CITY, NV 89703
N

BEFORE THE HEARING OFFICER

The Claimant's request for Hearing was filed on July 6, 2020 and a Hearing
was scheduled for July 30, 2020. The Hearing was held on July 30, 2020, in
accordance with Chapters 616 and 617 of the Nevada Revised Statutes.

The Claimant was present by telephone conference call. The Employer/Insurer
was represented by John Lavery, Esquire, by telephone conference call.

ISSUE

The Claimant appealed the Insurer's determination dated June 23, 2020. The
issue before the Hearing Officer is claim denial.

DECISION AND ORDER

The determination of the Insurer is hereby AFFIRMED.

NRS 616A.030 defines “accident” as “an unexpected or unforeseen event
happening suddenly and violently, with or without human fault, and producing
at the time objective symptoms of an injury”. NRS 616A.265 defines an
"injury” as “a’sudden and tangible happening of a traumatic nature producing
an immediate or prompt result which is established by medical evidence,
including injuries to prosthetic devices”. NRS 616C.150(1) provides the
injured employee has the burden of proof to show, by a preponderance of the
evidence, the injury arose out of and in the course of employment. An injury
on the job location is not sufficient to hold that the injury arose out of and in
the course and scope of employment. See Rio Suite Hotel & Casino v. Gorsky,
113 Nev. 600, 939 P.2d 1043 (1997). In the instant matter, the Claimant has
not met his burden. As such, the Hearing Officer finds the insurer’s
determination is proper and hereby AFFIRMED.
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In the Matter of the Contested

Industrial Insurance Claim of STEVEN YASMER
Hearing Number: 2100033-SD
Page 2

APPEAL RIGHTS

Pursuant to NRS 616C.345(1), should any party desire to appeal this final
Decision and Order of the Hearing Officer, a request for appeal must be filed

with the Appeals Officer within thirty (30) days of the date of the decision by
the Hearing Officer.

IT IS SO ORDERED this 6th day of August, 2020.

Spring Dy@, ﬁeaf' ficer

) 400032
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CERTIFICATE OF MAILING

The undersigned, an employee of the State of Nevada, Department of
Administration, Hearings Division, does hereby certify that on the date shown
below, a true and correct copy of the foregoing DECISION AND ORDER was
deposited into the State of Nevada Interdepartmental mail system, OR with
the State of Nevada mail system for mailing via United States Postal Service,
OR placed in the appropriate addressee runner file at the Department of

Administration, Hearings Division, 1050 E. Williams Street, Suite 400, Carson
City, Nevada, to the following:

STEVEN YASMER
2257 CARSON RIVER ROAD
CARSON CITY, NV 89701

CARSON TAHOE HEALTH SYSTEM
1600 MEDICAL PARKWAY
CARSON CITY, NV 89703

GALLAGHER BASSETT SERVICES INC
PO BOX 2934
CLINTON, IA 52733-2934

JOHN P LAVERY ESQ

LEWIS BRISBOIS BISGAARD & SMITH LLP
2300 W SAHARA AVE STE 300 BOX 28
LAS VEGAS NV 89102-4375

Dated this 6th day of August, 2020.

Karen Dyer
Employee of the State of Nevada

| A5 000327’5 5



REQUEST FOR HEARING BEFORE THE APPEALS OFFICER
NEVADA DEPARTMENT OF ADMINISTRATION

HEARINGS DIVISION
In the matter of the Contested Hearing Number: 2100033-SD
Industrial Insurance Claim of: Claim Number:  000706-038452-
_Sglv WC-01
ASMER

2257 CARSON RIVER ROAD CARSON TAHOE HEALTH SYSTEM
CARSON CITY, NV 89701 1600 MEDICAL PARKWAY

CARSON CITY, NV 89703

_/

| WISH TO APPEAL THE HEARING OFFICER DECISION DATED: AUGUST 6. 2020

(Please attach a copy of the Hearing Officer's Decision)

PERSON REQUESTING APPEAL: (circle onel CLAIMANTJEMPLOYER/INSURER
REASON FOR APPEAL: Mo/ 10 Yty O] 415 50 ,_Oa-/'»f add ;i Ve
,, gy o 74 A L]

e >,
A - ) B 2T N Az sl

5 éy///ozft AR~

Name of Attorney or Representative Person requesting this h’earing {please print)

Address Person requesting this hearing (signature}

City, State, Zip Code G ' ) 995> v .

. “P2(-3FY2 Pl 20
Telephone Number Telephone Number Date { !
WILL AN INTERPRETER BE REQUIRED? YES[ 1 NO gc?

If so, what language: _

NOTICE

If the Hearing Officer Decision is appealed, CLAIMANTS are entitled to free legal representation by
the Nevada Attorney for Injured Workers {NAIW). you want NAIW to represent you, please sign

below:
I =J2/-"F T

R/

—aaim‘?/signature Claimant's Telephone Number

If you are appealing the Hearing Officer's decision, file this form no later than thirty (30) days after
that decision at;

NEVADA DEPARTMENT OF ADMINISTRATION FI
APPEALS OFFICE LE D

1050 E. WILLIAMS STREET SUITE 450

Ol CARSON CITY, NV 89701 1
;3‘\ )\\p"«p (775) 687-8420 05;27 % 1om 2029
\P 6\ \\ 00 P PEALS o?:gg?l Tion
VN

© «
9\ 0 G | thooszszl/‘
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BEFORE THE APPEALS OFFICER DERY 2029
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In the Matter of the Contested Appeal No. : 2100639-SYM
Industrial Insurance Claim
Hearing No. : 21000033-SD
of
Claim No. : 000706-038452-WC-01
STEPHEN YASMER, Employer :
CARSON TAHOE HEALTH SYSTEM
Claimant, Appeal Date : November 16, 2020
Appeal Time : 9:00 AM.

CARSON TAHOE HEALTH SYSTEM’S AND GALLAGHER
BASSETT SERVICES. INC.’S APPEAL MEMORANDUM

COMES NOW, Employer, CARSON TAHOE HEALTH SYSTEM (hereinafter referred to
as “Employer™), and its Third-Party Administrator, GALLAGHER BASSETT SERVICES, INC.
(hereinafter referred to as “Administrator™), by and through their attorneys, JOHN P. LAVERY,
ESQ., JEANNE P. BAWA, ESQ., and LEWIS BRISBOIS BISGAARD & SMITH LLP, and for
their appeal memorandum state as follows:

1. That Administrator’s June 23, 2020 determination denying liability for Claimant’s
claim, must be affirmed as a matter of law.

2. That the Hearing Officer’s August 6, 2020 Decision and Order, which affirmed

claim denial, must be affirmed as a matter of law.

4838-0138-0050.1 / 26878-2777 I Q
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WHEREFORE, Employer and Administrator respectfully request that this Appeals Officer
provide the following relief:

1. That this Appeals Officer affirm Administrator’s June 23, 2020 determination,
which denied Claimant’s claim for industrial insurance benefits.

2. That this Appeals Officer affirm the Hearing Officer’s August 6, 2020 Decision

and Order, which affirmed claim denial.

DATED this___| § day of November, 2020.

Respectfully submitted,

LEWIS BRISBOIS BISGAARD & SMITH LLP

-

By i,/
JOHN P,/LAVERY, ESQ.
Nevada No. 004665

JEANNE P. BAWA, ESQ.

Nevada Bar No. 007359

2300 West Sahara Avenue, Suite 900

Las Vegas, NV 89102

Attorneys for Employer

CARSON TAHOE HEALTH SYSTEM
And its Third-Party Administrator
GALLAGHER BASSETT SERVICES, INC.

DOCUMENTS TO BE PRODUCED AT HEARING

Employer and Administrator have produced those documents contained in their Index of
Documents consisting of thirty-four (34) pages, filed separately, Employer and Administrator will
also rely upon any and all documents introduced by Claimant, SUBJECT TO OBJECTION.
Employer and Administrator reserve the right to introduce any additional documentation which
may come into their possession between the date of filing the instant memorandum and the
hearing in this matter. Pursuant to NRS 239B.030, this is to affirm that all Social Security
numbers have been redacted or otherwise removed.

This evidence may contain affidavits or declarations, which the proponent proposes to
introduce into evidence pursuant to NRS 616C.355, unless any party, within seven (7) days after

the mailing or delivery of this notice, invokes its right to cross-examine the affiant and/or

0330
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declarant. Failure to timely invoke the right to cross-examine will be deemed a waiver of such
right.
STATEMENT OF THE ISSUES

The following issues are before the Appeals Officer for review:

1. Whether Administrator’s June 23, 2020 determination, which denied Claimant’s
claim for industrial insurance benefits, was proper.

2. Whether the Hearing Officer’s August 6, 2020 Decision and Order, affirming claim
denial, was proper.

WITNESSES

Employer and Administrator may call its employees most knowledgeable regarding the
facts of the case to testify telephonically. Employer and Administrator may call Claimant,
himself, to testify if he does not testify on his own behalf. Employer and Administrator further
reserve the right to call any other rebuttal witness as may be necessary.

TIME ESTIMATED FOR HEARING

It is estimated that the time for hearing of this Employer’s and Administrator’s case will be

one (1) hour or less.
L
STATEMENT OF THE FACTS

Claimant, Stephen Yasmer (hereinafter referred to as “Claimant™), alleged injury to his left
foot as the result of falling on some stairs on June 8, 2020. Claimant sought medical treatment the
same day in the Carson Tahoe ER, where he completed an Employee’s Claim for
Compensation/Report of Initial Treatment (Form C-4). Claimant reported that he was carrying a
box walking downstairs when he fell. (Exhibit p. 1.)

Claimant was diagnosed with a left ankle dislocation (Fibula) and posterior malleolus
fracture. The ankle was reduced in the ER and was splinted. Claimant was referred to Tahoe
Fracture where he was already a patient and was released to light duty work. (Exhibit pp. 1- 7.)

Claimant and his manager completed an incident report on June 10, 2020. Claimant stated

that he was carrying a box of supplied down the stairs and he thought he was at the bottom of the

4838-0138-0050.1 / 26878-2777 3
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stairs but still had 2 more steps to go and so he mis-stepped and fell. Claimant’s manager indicated
that he should have used the elevator instead of the stairs. (Exhibit p. 9.)

Claimant was evaluated by Dr. Jay Betz on June 10, 2020. Dr. Betz referred the claimant
to Dr. Jeffrey Cummings for surgery. (Exhibit pp. 10-14.)

Dr. Cummings evaluated the claimant on June 12, 2020. He recommended ORIF surgery
(Exhibit pp. 15-18.)

Dr. Cummings performed surgery on June 15, 2020. (Exhibit pp. 19-21.)

On June 23, 2020, Administrator denied liability for this claim. (Exhibit p. 22.)

Claimant appealed that determination to a Hearing Officer. (Exhibit p. 30.)

The issue of claim denial was heard by a Hearing Officer on July 30, 2020. In a written
Decision and Order dated August 6, 2020, the Hearing Officer affirmed claim denial. (Exhibit pp.
31-33))

Claimant appealed that Decision and Order to this Court.

IL.

ARGUMENT
A,
Claimant Cannot Establish That He Has a Compensable Claim
It is Claimant, not Insurer, who has the burden of proving his case, and that is by a

preponderance of all the evidence. State Industrial Insurance System v. Hicks, 100 Nev. 567, 688
P.2d 324 (1984); Johnson v. State ex rel. Wyoming Worker’s Compensation Div., 798 P.2d 323

(1990); Hagler v. Micron Technology. Inc., 118 Idaho 596, 798 P.2d 55 (1990).

In attempting to prove his case, Claimant has the burden of going beyond speculation and
conjecture. That means that Claimant must establish all of the facets of the claim by a
preponderance of all of the evidence. To prevail, a claimant must present and prove more
evidence than an amount which would make his case and his opponent’s “evenly balanced.”

Maxwell v, SIIS, 109 Nev. 327, 849 P.2d 267 (1993); SIIS v. Khweiss, 108 Nev. 123, 825 P.2d

218 (1992), SIIS v. Kelly, 99 Nev. 774, 671 P.2d 29 (1983); 3, A. Larson, The Law of Workmen’s

Compensation, § 80.33(a).

000332
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Claimant alleges that he injured his ankle while walking down some stairs while he was
carrying a box. His manager states that the claimant should have been using the elevator to
perform this task, as there is an elevator for employee use and the claimant simply chose not to use
it. It is Claimant’s burden to prove that his injuries arose out of and in the course of his

employment, and based on the available evidence, Claimant cannot meet his burden.

NRS 616C.150 Compensation prohibited unless preponderance
of evidence establishes that injury arose out of and in course of
employment;

1. An injured employee or his dependents are not entitled to
receive compensation pursuant to the provisions of chapters 616A to 616D,
inclusive, of NRS unless the employee or his dependents establish by a
preponderance of the evidence that the employee’s injury arose out of and
in the course of his employment.

NRS 616A.030 “Accident” defined. “Accident” means an
unexpected or unforeseen event happening suddenly and violently, with or
without human fault, and producing at the time objective symptoms of an

injury.

NRS 616A.265 “Injury” and “personal injury” defined.

1. “Injury” or “personal injury” means a sudden and tangible
happening of a traumatic nature, producing an immediate or prompt result
which is established by medical evidence, including injuries to prosthetic
devices. Except as otherwise provided in subsection 3, any injury sustained
by an employee while engaging in an athletic or social event sponsored by
his employer shall be deemed not to have arisen out of or in the course of

employment unless the employee received remuneration for participation in
the event.

Here, the Nevada Supreme Court has held that:

An award of compensation cannot be based solely upon possibilities
and speculative testimony. A testifying physician must state to a
degree of reasonable medical probability that the condition in
question was caused by the industrial injury.

United Exposition Services Co. v. SIIS, 109 Nev. 421, 851 P.2d 423 (1993).
This holding has been affirmed and bolstered in the Horne v. SIIS, 113 Nev. 532, 936 P.2d

839 (1997) case, which held that “mere speculation and belief does not rise to the level of
reasonable medical certainty.”
Furthermore, the Supreme Court has held that:

An accident or injury is said to arise out of employment when there
is a causal connection between the injury and the employee's work

00333
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... the injured party must establish a link between the workplace
conditions and how those conditions caused the injury ... a claimant
must demonstrate that the origin of the injury is related to some risk
involved within the scope of employment.

Rio Suite Hotel v. Gorsky, 113 Nev. 600, 939 P.2d 1043(1997).
The same Court further stated that the “Nevada Industrial Insurance Act is not a

mechanism which makes employers absolutely liable for injuries suffered by employees who are

on the job." (Id.)

Further, the Nevada Supreme Court held in Mitchell v. Clark County School District, 121
Nev. 179, 111 P.3d 1104 (2005):

An accident or injury is said to arise out of empioyment when there
is a causal connection between the injury and the employee’s work.
In other words, the injured party must establish a link between the
workplace conditions and how those conditions caused the injury.
Further, a claimant must demonstrate that the origin of the injury is
related to some risk involved within the scope of employment.
However, if an accident is not fairly traceable to the nature of
employment or the workplace environment, then the injury cannot
be said to arise out of the claimant’s employment. Finally, resolving
whether an injury arose out of employment is examined by a totality
of the circumstances.

The Court in Rio Suite Hotel & Casino v. Gorsky, 113 Nev. 600, 605, 939 P.2d 1043

(1997) held that the *“Nevada Industrial Insurance Act is not a mechanism which makes employers
absolutely liable for injuries suffered by employees who are on the job.” The Court concluded by
stating, “The requirements of ‘arising out of and in the course of employment’ make it clear that a
claimant must establish more than being at work and suffering an injury in order to recover.”

The Nevada Supreme Court, in Rio All Suite Hotel and Casino v. Phillips, 126 Nev. Ad.

Opn. 34(2010), clarified Mitchell, supra, to the extent that Mitchell held that unexplained
accidents are never compensable.

Injuries resulting from employment-related risks are “all the obvious kinds of injur[ies]
that one thinks of at once as industrial injurfies)’ and are generally compensable . . . [such as]
tripping on a defect at employer’s premises . . . Personal risk are those that are so clearly personal
that, even if they take effect while the employee is on the job, they could not possibly be attributed

to the employment . . . For example, ‘a fall caused by [a personal condition such as] a bad knee, or

0334
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multiple sclerosis. [Neutral] risks are those that are ‘of neither distinctly employment nor
distinctly personal character . . . (‘an unexplained fall, originating neither from employment
conditions nor from conditions personal to the [employee]’. [Phillips’] injury occurred while
traversing a staircase that was free of defects, and there [was] no evidence that a risk personal to
[her] caused her fall. Thus, {this injury] falls within the neutral -risk category . . . The act of
descending a staircase at work, in and of itself, does not present a greater risk than that faced by
the general public . . . [W]hether a fall is explained or unexplained is irrelevant. The key inquiry
is whether the risk faced by the employee was greater than the risk faced by the general public.

In the instant claim, Claimant is unable to meet his NRS 616C.150 burden as the claimant
was not required to use the stairs to bring supplies to his department.

IIL
CONCLUSION

Claimant cannot prove that his industrial insurance claim was denied improperly.

WHEREFORE, Employer and Administrator respectfully request that the Appeals Officer
affirm the Hearing Officer’s August 6, 2020 Decision and Order, which affirmed Administrator’s
June 23, 2020 determination denying liability for this claim.

DATED this [E day of November, 2020.

Respectfully submitted,
LEWIS BRISP}_}IS BISGAARD & SMITH LLP

B /

JgHN Pg(f}ﬂVERY, ESQ.

Nevada Bar No. 004665

JEANNE P. BAWA, ESQ.

Nevada Bar No. 007359

2300 West Sahara Avenue, Suite 900
Las Vegas, NV 89102

Attorneys for Employer

CARSON TAHOE HEALTH SYSTEM
And its Third-Party Administrator
GALLAGHER BASSETT SERVICES, INC.
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CERTIFICATE OF MAILING :
Pursuant to NRCP Rule 5(b), I hereby certify that, on the _]_ day of November, 2020,
I served a true and correct copy of the above and foregoing document entitled CARSON TAHOE
HEALTH SYSTEM’S AND GALLAGHER BASSETT SERVICES, INC.'S APPEAL
MEMORANDUM by depositing same in the United States Mail, with first-class postage fully
prepaid thereon, and addressed as follows:

Todd Eikelberger, Esq.

NEVADA ATTORNEY FOR INJURED WORKERS
1000 E. William Street, Suite 208

Carson City, NV 89701

CARSON TAHOE HEALTH SYSTEM
Attn: Risk Management

1600 Medical Pkwy.

Carson City, NV 89706

Yvette McCollum, Sr. Claims Adjuster
GALLAGHER BASSETT SERVICES, INC.
P.O. Box 2934

Clinton, IA 52733

Hlf@/z

= : | -
An employee of LEWIS BRISBOIS BISGﬁARD & SMITH LLP

l gQP336
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NEVADA ATTORNEY FOR INJURED WORKERS

1000 East William Street, Suite 208

Carson City, NV 89701
2200 South Rancho Drive, Suite 230

Las Vegas, NV 89102

o ORIGINAL o

NEVADA DEPARTMENT OF ADMINISTRATION

BEFORE THE APPEALS OFFICER Fgg_g

SEP 29 2020

DEPT. oF Apmn,

8
APPEALS om‘é%%nou

In the Matter of the Claim No.:000706-038452-WC-01
Industrial Insurance Claim

Hearing No.: 2100033-SD
of
Appeal No.: 2100639-SYM
STEPHEN YASMER DOH: 11/16/2020 @ 9:00 A.M.

LAIMANT’S HEARING STATEMENT

I
DOCUMENTARY EVIDENCE
1. Claimant may rely on portions of any evidence packet
previously submitted, or to be submitted, by the employer and/or

insurer, subject to objection.

2. Claimant will also rely on any evidence packet

previously submitted, or to be submitted, on behalf of the
claimant.

3. Claimant reserves the right to file additional
evidence and to rely on all subsequently-filed evidence.

I1
STATEMENT OF THE ISSUER

Whether the Hearing Officers’ Decision and Order dated

August 6, 2020, affirming the Insurer’s determination dated June

23, 2020, regarding claim denial was proper.

I J £g0337




(775) 684-7555
(702) 486-2830

NEVADA ATTORNEY FOR INJURED WORKERS

1000 East William Street, Suite 208

Carson City, NV 89701
2200 South Rancho Drive, Suite 230

Las Vegas, NV 89102
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ITT
POSSTIBLE WITNESSES

1. Claimant may testify, either in person or by
telephone, concerning the facts and circumstances underlying her
claim.

2. Claimant reserves the right to call additional
witnesses who may testify, either in person or by telephone,
regarding the claimant’s industrial injury.

3. Any witness named or called by any other party.

4. Impeaching or rebuttal witnesses as necessary.

Iv
ESTIMATED TIME
Estimated hearing time: One (1) hour.
Respectfully submitted thisiﬁgf day of September, 2020.
NEVADA ATTORNEY FOR INJURED WORKERS

L

Todd Eikelberger, Esq., Deputy
Attorney for the Claimant
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that I am an employee
of the State of Nevada, Nevada Attorney for Injured Workers, and
that on this date, I deposited for mailing at Carson City,
Nevada, a true and correct copy of the within and foregoing
CLAIMANT’S HEARING STATEMENT addressed to:
STEPHEN YASMER
2257 CARSON RIVER ROAD
CARSON CITY NV 89706
JOHN P LAVERY ESQ
LEWIS BRISBOIS ET AL

2300 W SAHARA AVE STE 300 BOX 28
LAS VEGAS NV 89102-4375

paTED:  Deyrennkey 29,2020

SIGNED: @}:J_G—L\Q\:-@bﬁ .
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BEFORE THE APPEALS OQFFICER F , LE D
SEP -~ 2 2000

DEPT. OF ADMin
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In the Matter of the Contested
Industrial Insurance Claim of: Claim No: 000706-038452-W(C-01
Hearing No:  2100033-SD

Appeal No: 2100639-SYM
STEPHEN YASMER,

Claimant.

L L M L R N T

NOTICE OF APPEAL AND ORDER TO APPEAR

1. ALL PARTIES IN INTEREST ARE HEREBY NOTIFIED that a hearing will be held
by the Appeals Officer, pursuant to NRS 616 and 617 on:

DATE: Monday, November 16, 2020

TIME: 9:00AM

PLACE: DEPT OF ADMINISTRATION, APPEALS OFFICE
1050 E. WILLIAMS STREET, SUITE 450
CARSON CITY, NV 89701

The INSURER shall comply with NAC 616C.300 for the provision of documents in the
Claimant’s file relating to the matter on appeal.

3. ALL PARTIES shall comply with NAC 616C.297 for the filing and serving of information to

be considered on appeal.

4. Pursuant to NRS 239B.030(4), any document/s filed with this agency must have all social

security numbers redacted or otherwise removed and an affirmation to this effect must be
attached. The documents otherwise may be rejected by the Hearings Division.

5. Pursuant to NRS 616C.282, any party failing to comply with NAC 616C.274-.336 shall be

subject to the Appeals Officer’s orders as are necessary to direct the course of the Hearing.

6. Any party wishing to reschedule this hearing should consult with opposing counsel or parties,

and immediately make such a request to the Appeals Office in writing supported by an affidavit.

7. The injured employee may be represented by a private attorney or seek assistance and advice

from the Nevada Attorney for Injured Workers.

IT IS SO ORDERED. -

SHEILA Y MOORH,
APPEALS OFFICER
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NEVADA DEPARTMENT OF ADMINISTRATION

FILED
1050 E. WILLIAM, SUITE 450
CARSON CITY, NV 89701 SEP -2 2020
e AT OERICER

In the Matter of the Contested
Industrial Insurance Claim of: Claim No:  000706-038452-WC-01

Hearing No: 2100033-SD
Appeal No: 2100639-SYM
STEPHEN YASMER,

Claimant,

ORDER FOR APPOINTMENT OF
NEVADA ATTORNEY FOR INJURED WORKERS

The Appeals Officer, having received and considered the Claimant’s
written request for the appointment of the Nevada Attorney for Injured Workers;
finds the Claimant would be better served by legal representation and accordingly;

IT IS HEREBY ORDERED the Nevada Attorney for Injured Workers
is hereby appointed, pursuant to NRS 616A.450 to represent the Claimant in this
matter.

IT IS SO ORDERED.

L)

SHEILX Y MOO
APPEALS OFFICER
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REQUEST FOR HEARING BEFORE THE APPEALS OFFICER
NEVADA DEPARTMENT OF ADMINISTRATION

HEARINGS DIVISION
In the matter of the Contested Hearing Number: 2100033-SD
Industrial Insurance Claim of: Claim Number: 000706-038452-
; ASMER
2257 CARSON RIVER ROAD CARSON TAHOE HEALTH SYSTEM
CARSON CITY, NV 89701 1600 MEDICAL PARKWAY

CARSON CITY, NV 89703
/

I WISH TO APPEAL THE HEARING OFFICER DECISION DATED: AUGUST 6, 2020

(Please attach a copy of the Hearing Officer's Decision)

PERSON REQUESTING APPEAL: {circle onel CLAIMANTJEMPLOYER/INSURER

7

Name of Attornay or Representative Person requesting this hgaring (please print)

Address Person requesting this hearing {signature)

City, State, Zip Code

095> 127742 /o feo

Telephone Number Telephone Number Date

WILL AN INTERPRETER BE REQUIRED? YES|[ ] NO gq?
if so, what language: :

NOTICE

If the Hearing Officer Decision is appealed, CLAIMANTS are entitled to free legal representation by
the Nevada Attorney for Injured Workers {NAIW). If you want NAIW to represent you, please sign
below:

TSt e DI~ 72 - Y
'El;im:%ignature Claimant's Telephone Number
If you are appealing the Hearing Officer's decision, file this form no later than thirty (30) days after

that decision at:

NEVADA DEPARTMENT OF ADMINISTRATION Fj L
APPEALS OFFICE E D
1050 E. WILLIAMS STREET SUITE 450 AUg
Of N CARSONCITY, NV 89701 31 2999
y \J (775) 687-8420 DEA;, E D,
q N\ 3 PRALS Off (RaTION
\,03 w0

e
9\ 0° <O | f}30342
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CERTIFICATE OF MAILING

The undersigned, an employee of the State of Nevada, Department of Administration,
Hearings Division, does hereby certify that on the date shown below, a true and correct copy of
the foregoing NOTICE OF APPEAL AND ORDER TO APPEAR was duly mailed, postage
prepaid OR placed in the appropriate addressee runner file at the Department of Administration,
Hearings Division, 1050 E. Williams Street, Carson City, Nevada, to the following:

STEPHEN YASMER
2257 CARSON RIVER ROAD
CARSON CITY, NV 89701

NAIW
1000 E WILLIAM #208
CARSON CITY NV 89701

1600 MEDICAL PARKWAY
CARSON CITY, NV 89703

| GALLAGHER BASSETT SERVICES, INC

PO BOX 2934
CLINTON, IA 52733-2934

JOHN P LAVERY ESQ

LEWIS BRISBOIS BISGAARD & SMITH LLP
2300 W SAHARA AVE STE 300 BOX 28

LAS VEGAS NV 89102-4375

Dated this Xh day of September, 2020.

Ko

Kristi Fraser, Legal Secretary I1
Employee of the State of Nevada
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STATE OF NEVADA
DEPARTMENT OF ADMINISTRATION
HEARINGS DIVISION

In the matter of the Contested Hearing Number: 2100033-SD
Industrial Insurance Claim of: Claim Number:  000706-038452-W(C-01
STEVEN YASMER CARSON TAHOE HEALTH SYSTEM
2257 CARSON RIVER ROAD 1600 MEDICAL PARKWAY
CARSON CITY, NV 89701 CARSON CITY, NV 89703
_/

BEFORE THE HEARING OFFICER

The Claimant's request for Hearing was filed on July 6, 2020 and a Hearing
was scheduled for July 30, 2020. The Hearing was held on July 30, 2020, in
accordance with Chapters 616 and 617 of the Nevada Revised Statutes.

The Claimant was present by telephone conference call. The Employer/Insurer
was represented by John Lavery, Esquire, by telephone conference call.

ISSUE

The Claimant appealed the Insurer's determination dated June 23, 2020. The
issue before the Hearing Officer is claim denial.

DECISION AND ORDER

The determination of the Insurer is hereby AFFIRMED.

NRS 616A.030 defines “accident” as “an unexpected or unforeseen event
happening suddenly and violently, with or without human fault, and producing
at the time objective symptoms of an injury”. NRS 616A.265 defines an
"injury” as “a sudden and tangible happening of a traumatic nature producing
an immediate or prompt result which is established by medical evidence,
including injuries to prosthetic devices”. NRS 616C.150(1) provides the
injured employee has the burden of proof to show, by a preponderance of the
evidence, the injury arose out of and in the course of employment. An injury
on the job location is not sufficient to hold that the injury arose out of and in
the course and scope of employment. See Rio Suite Hotel & Casino v. Gorsky,
113 Nev. 600, 939 P.2d 1043 (1997). In the instant matter, the Claimant has
not met his burden. As such, the Hearing Officer finds the insurer’s
determination is proper and hereby AFFIRMED.

ILP 344
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In the Matter of the Contested

Industrial Insurance Claim of STEVEN YASMER
Hearing Number; 2100033-SD
Page 2

APPEAL RIGHTS

Pursuant to NRS 616C.345(1), should any party desire to appeal this final
Decision and Order of the Hearing Officer, a request for appeal must be filed

with the Appeals Officer within thirty (30) days of the date of the decision by
the Hearing Officer.

IT IS SO ORDERED this 6th day of August, 2020.

Spring Dy@, ﬁéar' ficer

| 4%0345
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CERTIFICATE OF MAILING

The undersigned, an employee of the State of Nevada, Department of
Administration, Hearings Division, does hereby certify that on the date shown
below, a true and correct copy of the foregoing DECISION AND ORDER was
deposited into the State of Nevada Interdepartmental mail system, OR with
the State of Nevada mail system for mailing via United States Postal Service,
OR placed in the appropriate addressee runner file at the Department of
Administration, Hearings Division, 1050 E. Williams Street, Suite 400, Carson
City, Nevada, to the following:

STEVEN YASMER
2257 CARSON RIVER ROAD
CARSON CITY, NV 89701

CARSON TAHOE HEALTH SYSTEM
1600 MEDICAL PARKWAY
CARSON CITY, NV 89703

GALLAGHER BASSETT SERVICES INC
PO BOX 2934
CLINTON, IA 52733-2934

JOHN P LAVERY ESQ

LEWIS BRISBOIS BISGAARD & SMITH LLP
2300 W SAHARA AVE STE 300 BOX 28
LAS VEGAS NV 89102-4375

Dated this 6th day of August, 2020.
0 B S

Karen Dyer
Employee of the State of Nevada
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FILED
Electronically
Cv21-00809

2021-08-09 01:45:09 PM

Alicia L. Lerud
1170 Clerk of the Court
Evan Beavers Esq.
Nevada State Bar No. 3399
ebeavers@naiv,.nv.qov
Todd Eikelberger, Esq.
Nevada State Bar No. 9393

ikelberger@naiw.nv.gov . ‘
Nevada Attorney for Injured Workers ‘ (11 | X
1000 East William Street, Suite 208 ( fk-t-, L
Carson City, Nevada 89701

{775) 684-7555 ( t‘/
Attorneys for: Respondent, Stephen Yasmer éﬁ

IN THE SECOND JUDICIAL DISTRICT COURT OF
THE STATE OF NEVADA IN AND FOR THE
COUNTY OF WASHOE

CARSON TAHOE HEALTH SYSTEM and
GALLAGHER BASSETT SERVICES, INC.
CASE NO. CV2Z1-00809

Petitioner, DEPT. NO. 8
vs.
STEPHEN YASMER; and the STATE OF .
NEVADA DEPARTMENT OF W
ADMINISTRATION, HEARINGS ¢
DIVISION, APPEALS OQOFFICE, an
Agency of the State of Nevada, A

Respondents.

RESPONDENT'S ANSWERING BRIEF
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Transaction # 8585426 : sacorda
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Evan Beavers Esqg.

Nevada State Bar No. 3399

ebeavers iw.nv A

Todd Eikelberger, Esq.

Nevada State Bar No. 9393
teikelberger@naiw.nv.gov

Nevada Attorney for Injured Workers
1000 East William Street, Suite 208
Carson City, Nevada 898701

{775) 684-7555

Attorneys for: Respondent, Stephen Yasmer

IN THE SECOND JUDICIAL DISTRICT CCURT OF
THE STATE OF NEVADA IN AND FOR THE
COUNTY OF WASHOE

CARSON TAHOE HEALTH SYSTEM and
GALLAGHER BASSETT SERVICES, INC,
CASE NO. CV21-00809

Petitioner, DEPT. NO. 8B

V3.

STEPHEN YASMER; and the STATE OF
NEVADA DEPARTMENT OF
ADMINISTRATION, HEARINGS
DIVISION, APPEALS OFFICE, an
Agency of the State of Nevada,

Respondents.
/

NRAP 26.]1 DISCLOSURE

The undersigned counsel of record certifies that the following
are persons and entities as described in NRAP 26.1(a) and must be
disclosed. These representations are made in order that the judges
of this court may evaluate possible disgualifications or recusal.

Respondent’s parent corporations: None.

v .
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NEVADA ATTORNEY FOR INSURED WORKERS
1000 East William Street, Suite 208
(775) 684-7555
(702) 486-2830

Carson City, NV 89701
2200 South Rancho Drive, Suite 230

Las Vegas, NV 89102
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Firms having appeared: Nevada Attorney for Injured Workers
Respondent’s pseudonyms: None.

£
Submitted this ﬁ? day of August, 2021.

NEVADA ATTORNEY FOR INJURED WCRKERS

-,/’ f o
oy A
Todd Eikelberger, Esq.

Nevada State Bar No. 9393
Attorney for Respondent, Stephen Yasmer

—3iiw

000349




N -

[P ]

TABLE OF CONTENTS

(775) 6847555

2200 South Rancho Drive, Suite 230
(702) 486-2830

NEVADA ATTORNEY FOR INJURED WORKERS

1000 East Willtam Street, Suite 208
Las Vegas NV 89102
NN (36
~

Carson City, NV 89701
[+4)

0

10
11
12
13
14
15
16
17
is
i9

20

NN ) b
2y} n ) (] 8

THE APPROPRIATE STANDARD OF REVIEW IS DEFERENCE TO
THE APPEALS OFFICER’S FINDINGS OF FACT AND
CONCLUSICNS OF LAW . . . . .

THE PETITION FOR JUDICIAL REVIEW SHOULD BE DENIED
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MEMORANDUM OF POINTS AND AUTHORITIES

Petitioner, Stephen Yasmer, by and through his attorney, Todd
Eikelberger, Esq., Deputy of the Nevada Attorney for Injured
Workers, hereby submits this Answering Brief pursuant to NRS
233B.130, NRS 233B.133, NRS 233B.135, and NRAP 28 as more fully set
forth below.

I.
JURISDICTIONAL STATEMENT

This court lacks jurisdiction to consider this matter. Stephen
Yasmer, a resident of Carson City, was injured in the course and
scope of his employment with Carson Tahoe Health System (herein
“CTHS”) in Carson City on June 8, 2020, and he filed a claim for
workers’ compensation benefits. Gallagher Bassett Services, Inc.,
the third-party administrator for the employer and a foreign
corporation deing business in Nevada, denied the claim on June 23,
2020. Yasmer timely appealed that determination letter within 70
days, on July 6, 2020, as required by NRS 616C.315(3) (a). The
matter was heard by the hearing officer who, on August 6, 2020,
affirmed the determination. Yasmer timely appealed that decision to
the appeals officer within 30 days, on August 28, 2020, as allowed
by NRS 616C.345(1).

The appeals officer rendered a final decision and order which
reversed claim denial and was filed on April 15, 2021. Gallagher
Bassett Services and CTHS, as aggrieved parties under NRS
233B.130(1}, timely petitioned for judicial review within 30 days,
as required by NRS 233B.130(2)(d), on May 3, 2021. Also, the

requirements under NRS 233B.130(2) (a) and {c) were met regarding the

naming of parties and service requirements; however, the residency

-1~
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requirement regarding the place of filing in NRS 233B.130(2) (b) was
“not met.! This requirement is mandatory and jurisdictional thus,
this court does not have jurisdiction to entertain the petition.

NRS 233B.130(2) (b) requires the petition for judicial review

be filed in Carson City, the county where the agency proceeding
occurred, or the county where an aggrieved party resides. Neither
Carson Tahoe Health System nor Gallagher Bassett reside in Washoe
County and the agency proceeding occurred in Carson City. Therefore,
the petition was not filed in the proper district court and filing
requirements in NRS 233B.130 have been held to be mandatory
jurisdictional requirements. Thus, this Court does not have

jurisdiction to review the April 15, 2021 decision and order.

II.
STATEMENT OF THE ISSUES

Whether the Appeals Officer properly found Stephen Yasmer’s
workers’ compensation claim for his left ankle compensable.

This appeal concerns a dispute over the denial of a workers’
ilcompensation claim. Based on the facts presented, and current law,
the appeals officer properly found Yasmer’s workers’ compensation
claim should be accepted. This holding was based upon substantial
evidence; did not wviolate constitutional or statutory provisions;
was not in excess of the statutory authority of the agency; was not
arbitrary, capricious, erroneous, or affected by an error of law or
procedure; and did not constitute an abuse of discretion. Therefore,
the April 15, 2021, Decision and Order was proper and the Petition

for Judicial Review should be denied.

! See Mot. to Dismiss Pet. for Jud. Review,

-2
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STATEMEWT OF THE CASE

Stephen Yasmer was injured in the course and scope of his
employment with Carson Tahoe Health System and filed a claim for
workers’ compensaticn benefits. Gallagher Bassett Services, Inc.,
the third-party administrator for the employer, denied the claim.
fYasmer appealed that determination and the appeals officer reversed
claim denial on April 15, 2021, finding Yasmer legally entitled to
“benefits for his left ankle fracture under WNevada’s workers’
compensation laws.
Petitioners Gallagher Bassett and CTHS requested Jjudicial
review on May 3, 2021. At the same time, they filed their Motion for
Stay Pending Appeal and their Request for Order Shortening Time on
[Motion for Stay. Yasmer filed a Statement of Intent to Participate
on May 10, 2021, The parties then filed their Stipulation to Extend
Time to File Opposition to Motion for Stay and Temporarily Stay
Decision and Order Pending a Ruling on the Motion on May 11, 2021.
A Reguest for Submission of Stipulation was filed on the same day
and the Order Extending Time to File Opposition tco Motion for Stay
and Temporarily Staying Decision and Order Pending a Ruling on the
Motion was filed on May 18, 2021.
The Record on Appeal was transmitted on June 4, 2021. Following
opposition by Yasmer on May 26, 2021, a Request for Submission of
Motion for Stay Pending Appeal was filed on July 1, 2021.
Gallagher Bassett and CTHS’s filed Petitioner’s Opening Brief
on July 13, 2021,
A Motion to Dismiss Petition for Judicial Review was filed on

August 2, 2021.

L -3-
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STATEMENT :E;;' THE FACTS

Stephen Yasmer, manager of rehabilitation services at Carson
Tahoe Health System (herein “CTHS”), was injured while descending
stairs at Carson Tahoe Hospital (herein, “CTH”) (where his employer
maintained an office} with a large box in his hands on June 8,
2020.2 He testified at hearing that he left the main therapy office
on the third floor and began descending the staircase carrying a box
of supplies to take to another of CTHS’s facilities.’? Although
carrying the box did not impair his physical ability to walk, it did
impede his visual field.?! He mis-stepped because he thought he had
reached the landing and fell two steps fracturing his left ankle.®

Yasmer also testified that he always takes the stairs when he
ﬂis working in the hospital office and uses the stairs “a half dozen
times” per day going up and down.® Finally, he testified that there
is no requirement that he take the elevator at work.’

Following the incident, he was taken to the emergency room in
CTH where it was noted that:

he was carrying a box [gic] supplies down to the basement

when he thought he was on the bottom stair and could not

! see that there is [sic] still to [sic] more stairs
1 beneath MCV stepped forward thinking he was stepping onto

19-20, 43.

ROA
I 1d, at 20.
Id.
Id. at 20-21.
I

$ 1d. at 21.

? Id. at 21-22.
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the landing and missed the bottom to [sic] stairs falling

hard on to his left ankle causing some notable deformity.®
The diagnosis was acute left ankle dislocation, fibular fracture,
and posterior malleolus fracture.® A C4 form was filled out on June
8, 2020, and the physician checked the box indicating that he could
connect the left ankle injury as job incurred.*? The employer filled
out the manager/supervisor section on Yasmer’s Notice of Injury form
on June 10, 2020, and, in response to the question “[h]ow could this
injury have been prevented,” answered “take the elevator.”!

Yasmer was seen at Nevada Occupational Health on June 10, 2020,
and told he would require an open reduction and internal fixation
of the left ankle so he was referred to Dr. Jeffrey Cummings.!? Dr.
IICummings, at Tahoe Fracture, saw him on June 12, 2020, and indicated
he required a “left ankle lateral melleoclus and syndismocsis open
reduction internal fixation.”'® The procedure was performed on June
15, 2020, at CTH.Y“

Yasmer filed a claim for workers’ compensation benefits which
was denied by Gallagher Bassett Services, Inc., the third-party
administrator for CTHS, on June 23, 2020.%* This determination was

appealed and, on Rugust 6, 2020, the hearing officer affirmed claim

® 1d. at 50.

n

I <~ < = E..
p.l;t. IQ. o e /e |
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denial.® That decision and order was appealed and forms the basis
for the current matter.

Dr. Cummings saw Yasmer again on September 2, 2020, for a
drainage of his wound and for hardware removal.!’” Yasmer returned on
September 15, 2020, and it was found that the wound was healing
well, with no drainage, s¢ the sutures were removed.

The Appeals Officer found Yasmer’s testimony at hearing
regarding his work and mechanism of injury to be consistent,
reliable, and credibkle.!® It was also found that “[t]lhe medical
reporting clearly showed Yasmer suffered a left ankle fracture that
required a reduction and then a draining of the wound with hardware
removal” and “that a preponderance of all evidence submitted
supports Yasmer’s position that his claim should be accepted.”!®
Finally, it was found that Yasmer established “he suffered injury
to his left ankle in the form of a fracture as he was walking down
stairs carrying a box” and “his left ankle fracture is found to be
industrially related and compensable.”?® It was held that:

sufficient facts have been presented to establish, by a

preponderance of the evidence, that the June 8, 2020,

fall caused an injury by accident that arose out of and

in the scope of employment. Thus, Yasmer has met his

burden of procf for his claim for industrial injury

benefits to be compensable under Nevada's workers’
compensation scheme,?

N
w
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% Id., at 47-48.

17 1d4. at 81.
¥ ¥d. at 4.

9 Id,

2 14, at 4-5
2t 1d. at 9.
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And, it was ordered that:

Gallagher Bassett Services, the third party administrator
for the employer, Carson Tahoe Health Systems, shall
accept Stephen Yasmer’s claim, claim number
000706-038452-WC-01, for Dbenefits as a compensable

reimburse for all appropriate treatment and benefits
available under chapters 616A to 617, inclusive, of the
Nevada Revised Statutes.?

ll workers’ compensation «c¢laim and shall provide or

v,
SUMMARY OF THE ARGUMENT

I The dispute in this case concerns the denial of a workers’

compensation claim. The appeals officer found that, based on the
evidence as a whole, Yasmer’s left ankle fracture was compensable
under HNevada’s workers’ compensation scheme. This position was
backed up by testimony from Yasmer and the medical reporting.
Therefore, the Decision and Order was supported by substantial
evidence in the record; thus, the appeals officer did not commit
abuse of discretion and the April 15, 2021, Decision and Order was
not arbitrary, capricious, or lacking substantial evidence so it
should not be reversed.

CTHS and Gallagher Bassett contend that the appeals officer
erred as a matter of law, but provide no legal justification for
their position nor any analysis as to why the Appeals OQfficer’s
legal position was incorrect. They argue that the appeals officer
should have considered Yasmer’s risk a neutral risk requiring an
analysis of whether the risk to Yasmer was greater than to the
general public, rather than the employment risk that was found, but
provide no analysis for this position. Therefeore, CTHS and Gallagher

Bassett argue that the appeals officer acted in an arbitrary and

2 14, at 10.
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capricious manner, abused her discretion, and rendered a decision
that was not supported by the evidence.

No legal justification or statutory provisions are provided to
support CTHS and Gallagher Bassett’s arguments. There is simply a
mis-characterization of evidence used to Jjustify classifying
Yasmer’s risk as neutral. Also, they ignore the appeals officer’s
analysis regarding Yasmer’s risk constituting an employment risk and
hsimply state that she was wrong without legally justifying that
position. Further, substantial evidence supports the appeals
officer’s decision.

As there is no showing that there was an error of law, that the
decision lacked substantial evidence, or that the appeals officer
abused her discretion the Petition for Judicial Review must be
denied.
VI.
ARGUMENT
A. THE APPROPRIATE STANDARD OF REVIEW IS DEFERENCE TO THE
APPEALS OFFICER’S FINDINGS OF FACT AND CONCLUSIONS OF
LAW.
The purpose of Nevada’s workers’ compensation scheme is to
ilprovide benefits - not deny compensation.?' Further, it must not be
interpreted to favor the rights of employers or insurers over those
of injured workers.? In Nevada, the standard for judicial review of

a final decision of an administrative law judge is confined to the

23 gtate Indus. Ins. Svs. v, Weavpor, 103 Nev. 196, 200, 734 P.2d 740
{1987); NRS 616A.010.

2 NRS 616A.010(4}.
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record,?® and the burden of proof is on the party attacking or
resisting the decision to show the final decision is invalid.?®®

A court’s role in reviewing the present matter is to consider
fthe evidence presented at hearing and determine whether the April
15, 2021, Decision and Order is invalid or clearly erroneous based
on the record as a whole, affected by error of law, made in
viclation of a statutory provision, arbitrary, capricious, or
characterized by an abuse of discretion.?’ An agency’s decision must
be affirmed if supported by substantial evidence*® which “a
reasonable mind might accept as adequate to support a conclusion.”?
Further, a reviewing court cannot “re-weigh the evidence or revisit
an appeals officer’s credibility determination.”*

When reviewing the decision of an administrative agency, the
reviewing court is 1limited to the record below and may not
substitute its judgment for that of the appeals officer as to
questions of fact.?' Therefore, CTHS and Gallagher Bassett are not
allowed to re-argue the findings of fact if they are supported by
substantial evidence.

Where an appeals officer has decided pure issues of law, it is

appropriate for the reviewing court to make an independent judgment,

% NRS 233B.135(1).

% NRS 233B.135(2).

27 NRS 233B.135(3) (a-f).
 NRS 233B.135(3) (e).
* NRS 233B.135(4).

¥ faw Offices of Barrv Levinson, P.C. v. Milko, 124 Nev. 355, 362, 184
P.3d. 378, 384 (2008).

3! NRS 233B.135(3).
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rather than use a more deferential standard of review.3? Statutory
[interpretation and construction are considered issues of law.?
However, deference is still given to an appeals officer’s
conclusions of law that are <closely related to factual
ldeterminations and they should not be disturbed if supported by

substantial evidence.¥

In this matter, CTHS and Gallagher Bassett have failed to meet
their burden to show that the underlying Decision and Order was
rendered arbitrarily or capriciously, was affected by error of law,
or vieclated a statute, or that the appeals officer abused her
discretion. They make several assertions of how the BAppeals
JOfficer’s Decision is not to their liking, but the assertions are
just attempts to force the Court to impermissibly re-weigh the
evidence presented in this matter under a standard more favorable
to their position.

B. THE PETITION FOR JUDICTIAL REVIEW SHOULD BE DENIED AS THE

APPEALS OFFICER’S DECISION AND ORDER IS LEGALLY SOUND AND

THE PETITIONER HAS FAILED TO PROVE OTHERWISE.

i. The Decision and Order should be upheld because the
appeals officer’s findings of fact are based on
substantial evidence and support the conclusions of
law which are grounded in sound legal reasoning.

All findings of fact in the April 15, 2021, Decision and Order
are substantiated by evidence admitted at hearing. The Appeals

Officer has the authority to choose to give weight to medical

% plizondo v. Hood Mach., Inc., 129 Nev. 780, 784-85, 312 P.3d 479, 482
{(2013).

R 14, at 784, 312 P.3d at 482,

M clark County. Sch, Dist. v. Bupdley, 122 Mev. 1440, 1445, 148 P.3d 750,
754 (2006).

w](=-
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evidence and testimony as deemed appropriate.® Any other
conclusions than those listed in the Decision would require a re-
weighing of the evidence.

The finder of fact is authorized to determine the weight given
to evidence presented at hearing so long as there was substantial
evidence on the record to justify the finding - an appellate court

is not. The Appeals Cfficer had substantial evidence on the record

to support the findings of fact in this matter so CTHS and Gallagher
Bassett cannot prevail and their petition must be denied.

The law was properly applied to the facts by the Appeals
QOfficer in reaching the holding. Based on the totality of evidence
submitted, it was correctly found that Yasmer is entitled to

compensation for his ankle fracture and claim denial was not

lappropriate.
To qualify for benefits for an industrial injury, an employee
has the burden to demonstrate, by a preponderance of the evidence,

that an injury by accident arcose out of and in the course of his
employment.3 The Nevada Supreme Court has defined a “preponderance
of evidence” as a standard of proof that “should lead the trier of
fact ‘to find that the existence of the contested fact is more
probable than its nonexistence.’”? Further, in evaluating the

evidence of a work injury, the fact finder must consider the

totality of the circumstances.?®

3 McClanahan v. Raley’s, 117 Nev. 921, 34 P.3d 573 (2001}.

3 NRS 616C.150{1); MRS 616A.030; NRS 616A.265(1l).

7 Brown v. State, 107 Nev. 164, 166, 807 P.2d 137¥9, 1381, {(1991).
* Rio Suite Hotel & Casino v. Gorsky, 113 Nev. 600, 604, 939 P.2d 1043,
1046 (1997).

—11-
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Initially, the Appeals Officer analyzed the statutory
definitions of accident and injury and properly applied those
definitions to the facts to conclude that an injury by accident had
occurred. This assessment was not challenged by CTHS and Gallagher
Bassett,

The Appeals Officer then correctly found that the injury by
accident arose out of Yasmer’s work. Generally, an injury arises out
of employment if there is “‘a causal connection between the injury
and the employee’s work,’ in which ‘the origin of the injury is
related to some risk involved within the scope of employment .’ #3 T¢
find causation a physician must establish to a “reasonable degree
of medical probability that the condition in question was caused by
the industrial injury or sufficient facts must be shown so that the
trier of fact can make a reasonable conclusion that the condition
was caused by the industrial injury,”*®

There are three categories of risks: employment, personal, and
neutral.* Employment risks are compensable, personal risks are not
compensable, and neutral risks are compensable if they satisfy the
increased-risk test.® Personal risks are those that are
attributable to personal issues - not to the employment . 4?

Employment risks include “obvious kinds of injur[ies] that one

3 Mitchell wv. Clark Cnty. Sch. bist., 121 Nev., 179, 182, 1i1 P.3d 1164,

1106 (2005) {(quoting Gorsky, 113 Nev. at 604, 939 P.2d at 1046).

“° Horne v. State Indus. Ins. Sys., 113 Nev. 532, 537-8, 936 P.2d B39, 842
{1997).

“ Rio Al)l Suite Hotel & Casino v. Phillips, 126 Nev. 346, 351, 240G P.3d
2, 5 (2010}.

2 14, at 351-53, 240 P.3d at 5-7.
 1d. at 351, 240 p.3d at 5.

-12-
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thinks of at once as industrial injuries. All the things that can
go wrong around a modern factory, office, mill, mine, retail
establishment, transportation system, or construction project.”?
Neutral risks are those that do not fall within either the
employment or personal risk categories.?®

The Appeals Officer correctly concluded that Yasmer proved his
“injury was caused by an employment risk. A preponderance of the
evidence showed that the left ankle was fractured while performing
work duties since Yasmer was conveying a benefit to his employer as
he was carrying a box of supplies down stairs at the facility where
Ilhe worked to take it to a satellite facility.?*®

Further, it was found that carrying the box of supplies from
one location to another was an employment risk because a box can
impede a person’s field of wvision. In the present matter, Yasmer
fell and fractured his ankle because he mis-stepped due to the box
blocking his ability to see what step he was on. When an employee
carries a box for an employer which impedes his or her vision the
"person risks tripping or mis-stepping, falling, and suffering injury
regardless of where he or she is walking: thus, the risk is an
employment related risk. Accordingly, Yasmer’'s injury was caused by
an employment risk and the Appeals Officer’s determination that he

met his burden of proof in proving that his injury arose ocut of his

employment was proper and based on substantial evidence.

| “ 1-4 Larson's Workers’ Compensation Law § 4.01.
% pPhillips at 351, 240 P.3d at 6.

¢ See Evans v. Southwest Gas, 108 Nev. 1002, 1006-1007, B42 P.2d 719, 721
{1992) (analyzing whether an employee conferred a benefit upon an employer
or furthered the business interests of an employer to determine whether
the employee was acting within the scope of employment when injured).

-13-
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Also, there was sufficient medical reporting on the record from
which a reasonable conclusion could be formed that Yasmer’s injury
caused his industrial condition.® Specifically, the emergency room
doctor checked the box on the C4 form indicating he could directly
connect the left ankle fracture as Jjob incurred.*® Also, Dr.
Cummings noted that the injury occurred at work when Yasmer missed
a step while carrying a box. The Appeals Officer found this
reporting to be the most persuasive, credible medical evidence, as
was her prerogative, and was therefore correct in determining
Yasmer’s left ankle condition was caused by the industrial injury.*?

Finally, the evidence on the record established that Yasmer’s
injury occurred within the course of his employment. “[W]hether the
injury occurs within the course of the employment refers . . . to
the time and place of employment, iI.e. whether the injury occurs at
work, during working hours, and while the employee is reasonably
performing his or her duties.”*® As Yasmer’s injury occurred when he
was at work in the hospital while reasonably performing his job
duties - he was required to carry the box and was conferring a
benefit on his employer at the time of the injury - it was proper
to find that, based on the evidence presented, his injury by
accident occurred within the course of his employment.

The Appeals Officer’s decision was legally correct., There were

sufficient facts proven to find that the ankle injury was caused by

47 United Exposition Servs. Co. v. State Indus, Ins. Sys., 109 Nev. 421,
425, 851 P.2d 423, 425 (1993).

% See NRS 616C.098.

% McClanahan v. Ralevs, 117 Nev. 921, 928, 34 P.3d 573, 578 {2001}.

5% Wood v. Safeway, Inc., 121 New. 724, 733, 121 P.3d 1026, 1032 (2005).

-14~-
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an industrial injury while Yasmer was performing work for his
employer. Therefore, the Appeals Officer’s conclusion that Yasmer’s

injury arose out of and in the course of his employment and is

1 . .
compensable under Nevada’s workers’ compensation scheme is supported

by substantial evidence on the record and cannot be reversed.
ii. Petitioner’s arguments do not form an appropriate
basis to reverse the appeals officer’s Decision and
Oxdex.

It is a petitioner’s burden to show that a final agency
decision is invalid and Carson Tahoe Health System and Gallagher
Bassett fail to make this showing. There was no misapplication of
the law and the findings of fact are supported by substantial
evidence in the record. Further, CTHS and Gallagher Bassett’s
arguments for reversal are not supported by the law.

While it’s asserted in the petition that the Appeals Cfficer
erred as a matter of law, the commission of any such erxor has not
been shown, nor was it shown that the April 15, 2021, Decision and
Order was unsupported by substantial evidence on the record. As
there was no misapplication of the law and the findings of fact are
supported by substantial evidence, CTHS and Gallagher Bassett’s
request for review should be denied.

Two arguments are advanced for reversal of the April 15, 2021,
Decision and Order. However, both focus on the wrong aspect of the
issue - the place the injury occurred rather than the action the
employee was performing when he was injured. The first argument made
by CTHS and Gallagher Bassett appears to challenge whether Yasmer’'s
injury arose out of his employment and the other appears to
challenge whether he was the in course of his employment when he

suffered the accident. These arguments would only suffice to allow

_15_
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reversal if Petitioners convince a court to re-weigh the evidence
which is not proper under Nevada Law and does not constitute grounds
for a reversal of an administrative law judge’s decision and order.
CTHS and Gallagher Bassett argue that Yasmer’s injury did not
arise out of his employment because the risk he faced was not
greater than that faced by the general public while descending
stairs.’! Use of the neutral risk test is advocated because the
“fall was not caused by a defect on the stairs nor was it from
conditions personal to him.”** Additionally, it is stated that
“whether the fall was explained or unexplained is irrelevant.”®
Under this argument, there is no analysis as to why the risk
Yasmer was subjected to constituted a neutral risk rather than an
employment one, nor how the appeals officer was incorrect in finding
that falling while carrying a box that impeded an employee’s vision,
as part of the person’s job, constituted a compensable employment
risk. The argument focuses on where the injury occurred, rather than
what the claimant was doing when he was injured, to force use of the
neutral risk test. Yasmer was performing a work task when he fell.
The obstructed view is what caused the employment risk he faced
while performing work duties not an explanation of why he fell.
Therefore, the risk was an employment risk. There is no analysis or
authority provided to explain how the lccation of the accident would

convert a risk of employment to a neutral risk.

" Ppet’r, Travelers’ Open, Brief, 7:17-19,
54 1d. at 7:14-19.

53 1d, at 7:16.
-16—
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Further, no analysis is provided as to how or why an accident
caused by a mis-step versus a hazard on the floor impacts a
determination that an injury was caused by an employment risk.
Finally, there is no argument provided as to why the Appeals
|lOfficer’s conclusion is legally incorrect or lacking in substantial
evidence - it is simply stated., This argument is merely a request
to have the evidence re-evaluated under a standard more advantageous
Lto CTHS and Gallagher Bassett and not a reason for reversal.

The argument that Yasmer was not in the course of his
employment because he was walking down stairs, rather than taking
an elevator, is also advanced.® In making this argument, CTHS and
Gallagher Bassett write that Yasmer’s “manager states that the
Respondent should have been using the elevator to perform this task
as there is an elevator for employee use.”* However, this both mis-
lEstates and mis-characterizes the evidence. Yasmer’s manager was
asked how the injury could have been prevented and stated that
Yasmer could have used the elevator. He never stated that Yasmer was
prohibited from using the stairs, nor did he say that Yasmer should
not have been using the stairs. He merely says the accident would
have been avoided had an elevator been used. Further, there is no
evidence on the record that there was a policy that Yasmer use an
elevator or evidence of any prohibition against using the stairs.

CTHS and Gallagher Bassett state that “there is an elevator for

%employee use and the Respondent simply chose not to use it.~”%%

5 1d, at 7:6-11 and 7:27-28.
5% Jd. at 7:6-8.

56 1d, at 7:7-8.
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However, there is no argument or analysis as to how this statement
is relevant or how the finding that Yasmer was in the course of his
employment, despite not taking the elevator, was improper.
Additionally, there is no analysis as to how a failure to use the
elevator removed Yasmer from the course of his work or caused his
injury to be non-compensable.

There was no misapplication of the law and the findings of fact
in the decision are supported by substantial evidence on the record.

CTHS and Gallagher Bassett are simply seeking an impermissible re-

weighing of the facts under a standard more favorable to their
position. They have not shown the April 15, 2021, Decision and Order
was invalid so their petition should be denied.

Yasmer has met his burden under Nevada law for his claim to be
accepted. CTHS and Gallagher Bassett do nothing more than ask for
a re—~weighing of the evidence in this matter hoping for a favorable
outcome. However, the Appeals Officer made factual determinations,
based on the medical reporting, other evidence, and testimony, that
Yasmer’s claim is compensable,

CTHS and Gallagher Bassett have failed to show anything that
would justify a reversal of the Appeals Officer’s Decision and
Crder. CTHS and Gallagher Bassett were unable to produce viable
arguments for reversal because the Appeals Officer’'s Decision and
Order is supported by substantial evidence on the record.

In sum, the April 15, 2021, Decision and Order reflects a sound
and legal application of the law to the facts, and the decision is

supported by substantial evidence as well as grounds and reasons.

CTHS and Gallagher Bassett are simply unhappy with the outcome and

are impermissibly attempting to coax the Court into re-weighing the

-18-
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evidence in their favor. The Appeals Officer did not commit abuse
of discretion and the decision in this matter was not arbitrary,
capricious, or lacking substantial evidence; thus, the petition
should be denied and the appeals officer’s decision should be

affirmed.
VII.
CONCLUSION
It is Gallagher Bassett and CTHS’s burden to show that the
final agency decision is invalid and it has not. They have failed

to meet their burden to have the April 15, 2021, Decision and Qrder

reversed as they have not proven substantial rights were prejudiced.
Therefore, CTHS3 and Gallagher Bassett have not made a sufficient
showing to support their petition.

The April 15, 2021, Decision and Order was supported by
substantial evidence and constituted a proper application of Nevada
[Law to the facts in this matter. This did not constitute a violation
of a statutory provision; was not an error of law; and, was not
arbitrary, capricious, or characterized by an abuse of discretion.
Therefore, the decision was proper and should not be reversed.
Stephen Yasmer respectfully requests the Petition for Judicial
Review be denied. “

RESPECTFULLY SUBMITTED this E day of August, 2021,

NEVADA ATTORNEY FOR,INJURED WORKERS

- - /
| ;?Qég& g
Evan Beavers, Esq. (NV Bar F33993)
Todd Eikelberger, Esqg. (NV Bar #9393)

1000 East William Street, Suite 208
Carson City, Nevada 89701

Attorneys for Respondent, Stephen Yasmer
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contains words or lines of text; or

X Does not exceed 30 pages,

I3. Finally, I hereby certify that I have read this appellate

brief, and to the best of my knowledge, information, and belief,
it is not frivolous or interposed for any improper purpose. I
further certify that this brief complies with all applicable
Nevada Rules of Appellate Procedure, in particular NRAP 23(e) (1),
which requires every assertion in the brief regarding matters in
the record to be supported by a reference to the page and volume

number, if any, of the transcript or appendix where the matter

20~
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(715) 634-1555
(702) 486-2830

NEVADA ATTORNEY FOR INJURED WORKERS
1000 East William Street, Suite 208
2260 South Rancho Drive, Suite 230
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Las Vegas, NV £9102
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relied on is to be found. I understand that I may be subject to

sanctions in the event that the accompanying brief is not in

conformity with the requirements of the Nevada Rules of Appellate

Procedure.
12
Respectfully submitted this day of August, 2021.

NEVADA ATTORNEY FOR INJURED WORKERS

S

Evan Beavers, Esqg. (NV Bar #3399)
Todd Eikelberger, Esg. (NV Bar #9393)
1000 East William Street, Suite 208
Carson City, Nevada 8%701

Attorneys for Respondent, Stephen Yasmer
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Carson City, NV 89701
2200 South Rancho Drive, Suite 230

Las Vegas, NV 89102

L TN VL | S 7' N

~J

i0
11
12
13
14
15
16
17
18
19
20

21

N NN N NN
L - T B W N

N
w

AFFIRMATION
Pursuant to NRS 239B.030
The undersigned does hereby affirm that the preceding
RESPONDENT'’ S ANSWERING BRIEF, filed in regard to Nevada
Department of Administration Hearings Division Appeal Number
2100639-8YM (Second Judicial District Court Case Number CV21-
00809):

X Does not contain the Social Security Number of any

person,
-OR=
Contains the Social security Number of a person as

required by:

A. A specific State or Federal law, to wit:
B. For the administration of a public program or for

an application for a Federal or State grant.

iy

kﬁé A Y oo

Todd Eikelberger, Esq, Deputy Date
Nevada Attorney for Injured Workers
Attorney for Respondent, Stephen Yasmer

~-22-
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(775) 684-1355

NEVADA ATTORNEY FOR INJURED WORKERS

1000 East William Street, Suite 208

Carson City, NV 89701
2200 South Rancho Drive, Suite 230

Il

1 CERTIFICATE OF SERVICE

2 Pursuant to NRAP 3(d) (1) and 25(d), as well as NRCP 5, I
3"certify that I am an employee of the State of Nevada, Nevada
4 J|Attorney for Injured Workers, and that on this date, the

5 |foregoing RESPONDENT’'S ANSWERING BRIEF was electronically

6 [lsubmitted to the clerk of the Court for the Second Judicial
District by using the eFlex system, resulting in electronic

service to the following user(s)

JOHN P LAVERY ESQ (John.lavery@iewisbrisbois.com)
LEWIS BRISBOIS BISGAARD & SMITH LLP

10 [|2300 W SAHARA AVE STE 900 BOX 28
LAS VEGAS NV 89102

JEANNE P BAWA ESQ (Jeanne.Bawa@lewisbrisbois.com)
12 ILEWIS BRISBCIS BISGAARD & SMITH LLP

2300 W SAHARA AVE STE 900 BOX 28
13"LAS VEGAS NV 89102

[V TR+ B |

11

14
15
16
17 DATED: AVGV ST 1. 202
18
19 SsIGNED: _ ALEX AwnppiacH

21

Las Vegas, NV 89102 (702) 486-2830
NN [N NN N
~J o0 %)) [ w ]
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FILED
Electronically

CV21-00809
2021-08-12 09:33:13 AM
2645 Alicia L. Lerud
JOHN P. LAVERY, ESQ. Clerk of the Court |
Nevada Bar No. 004665 Transaction # 8591703 : csulezi

L. MICHAEL FRIEND, ESQ.

Nevada Bar No. 011131

LEWIS BRISBOIS BISGAARD & SMITH LLP
2300 W. Sahara Ave., Ste. 900, Box 28

Las Vegas, Nevada 89102

Telephone: 702-893-3383

E-mail: john.lavery@Ilewisbrisbois.com

E-mail: michael.friend@lewisbrisbois.com
Attorneys for Petitioners

CARSON TAHOE HEALTH SYSTEM

and GALLAGHER BASSETT SERVICES, INC.

IN THE SECOND JUDICIAL DISTRICT COURT OF
THE STATE OF NEVADA IN AND FOR THE
COUNTY OF WASHOE

CARSON TAHOE HEALTH SYSTEM and
GALLAGHER BASSETT SERVICES, INC.,

Petitioners,
CASE NO: CV21-00809
V.
DEPT. NO.: 8
STEPHEN YASMER; and the STATE OF
NEVADA DEPARTMENT OF
ADMINISTRATION, HEARINGS DIVISION,
APPEALS OFFICE, an Agency of the State of HEARING NOT REQUESTED
Nevada,
Respondents.

PETITIONERS’ OPPOSITION TO RESPONDENT’S MOTION TO DISMISS
PETITION FOR JUDICIAL REVIEW

COMES NOW the Employer, CARSON TAHOE HEALTH SYSTEM (hereinafter
referred to as “Petitioner Employer”), and the Third-Party Administrator, GALLAGHER
BASSETT SERVICES, INC., (hereinafter referred to as “Petitioner Administrator”), by and
through their attorneys, JOHN P. LAVERY, ESQ., and JEANNE P. BAWA, ESQ., of LEWIS
BRISBOIS BISGAARD & SMITH LLP, and hereby files the instant Opposition to Respondent’s

Motion to Dismiss Petition for Judicial Review.

4827-6445-7974.1 | 26878-2777
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This Opposition is based upon all papers and pleadings on file herein; the memorandum
of points and authorities attached hereto; and any other further argument and evidence as may
properly be presented to the court at the hearing on this Motion.

DATED this 12" day of August, 2021.
Respectfully submitted,
LEWIS BRISBOIS BISGAARD & SMITH LLP

By, 7 7 )

JOHN P.LAVERY, ESQ.

Nevada Bar No. 004665

L. MICHAEL FRIEND, ESQ.

Nevada Bar No. 011131

2300 West Sahara Avenue, Suite 900, Box 28
Las Vegas, Nevada 89102

Phone: 702-893-3383

Fax: 702-366-9563

Attorneys for Petitioners

CARSON TAHOE HEALTH SYSTEM and

GALLAGHER BASSETT SERVICES, INC.
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MEMORANDUM OF POINTS AND AUTHORITIES

l.
STATEMENT OF RELEVANT FACTS

This is a worker’s compensation Petition for Judicial Review. The motion at issue
concerns only procedural matters, so Petitioners will not recount facts related to the underlying
claim.

Petitioners are Gallagher Bassett Services, Inc. (hereinafter “Gallagher Bassett”), a
nationwide third-party administrator, and Carson Tahoe Health, a comprehensive healthcare
network. Gallagher Bassett is a foreign corporation headquartered in Illinois and licensed by the
Nevada Division of Insurance to do business in the State of Nevada. (Exhibit A.) Carson Tahoe
Health is a domestic corporation with 21 locations, including 2 in Washoe County, serving
patients throughout Northern Nevada. (Exhibit B.)

The Appeals Officer in the underlying claim rendered her Decision and Order on April
15, 2021. Per NRS 233B.130(2)(b), Petitioners had until May 17, 2021, to file a Petition for
Judicial Review. Petitioners filed their Petition for Judicial Review and Motion for Stay Pending
Appeal on May 3, 2021. Respondent filed a Statement of Intent to Participate on May 10, 2021.
On May 11, 2021, the parties stipulated to allow Respondent additional time to oppose the
motion. On May 26, 2021, Respondent filed his Opposition to Petitioners’ Motion for Stay
Pending Appeal. The Record on Appeal was transmitted on June 4, 2021. Petitioners filed their
Opening Brief on July 13, 2021. On August 4, 2021, Respondent filed the instant Motion to
Dismiss Petition for Judicial Review.

1.
ARGUMENT

NRS233B.130(2) sets forth the mandatory requirements for a Petition for Judicial
Review. Respondent has moved to dismiss based on the premise that Petitioners failed to file
their petition “in the district court in and for Carson City, in and for the county in which the
aggrieved party resides or in and for the county where the agency proceeding occurred.” NRS

233B.130(2)(h).

000378




© 00 ~N o o B~ w NP

I T N N N N T N T N N e N N e e e =
©® N o B W N B O ©W 0O N o o~ W N -k O

In this case, the aggrieved parties are the employer, Carson Tahoe Health System, and its
third-party administrator, Gallagher Bassett. Carson Tahoe Health System provides healthcare to
patients throughout northern Nevada, with 21 locations including 2 in Reno. The question is
whether this connection to Washoe County is sufficient to establish residency for a domestic
corporation. Petitioners posit that it is, and, therefore, jurisdiction vests with this Court.

With regard to foreign corporations, “the mere fact that it is doing business in this state

does not fix its residence in any particular county for the purpose of venue . . .” Western Pacific

Railroad v. Krom, 102 Nev. 40, 43, 714 P.2d 182, 184(1986)(citing, Byers v. Graton, 82 Nev.

92, 95, 411 P.2d 480, 481(1966). However, a foreign corporation cannot have fixed residency in
a particular Nevada county for purposes of NRS 233B.130(2)(b). Liberty Mut. v. Thomasson,

130 Nev. 28, 34, 317 P.3d 831, 836(2014). Despite not having a fixed residency, Gallagher

Bassett is licensed by the Nevada Division of Insurance to conduct business throughout Nevada.

As an aggrieved party, it should be able to select the forum. See Eaton v. District Court, 96 Nev.
773,774, 616 P.2d 400(1980).

There has been no prejudice to Respondent, nor any delay in his participation in this
litigation, as evidenced by the fact that he was able to make his appearance in this case and
obtain agreement from Petitioners to extend his time to oppose Petitioners’ Motion for Stay, all
within the 30 days in which a Petition could be filed. NRS 233B.130(2)(d). Further, estoppel
should apply as Respondent filed responsive pleadings with the Court, contrary to its current

position that the matter should be dismissed. Finally, policy prefers deciding cases on the merits.
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CONCLUSION

Based on the above, Petitioners respectfully request that Respondent’s Motion to Dismiss

be denied and this matter be allowed to proceed to a hearing on the merits.

Dated this 12" day of August, 2021.

Respectfully submitted,
LEWIS BRISBOIS BISGAARD & SMITH LLP

By: &L A 7“«/

JOHN P. LAVERY, ESQ.

Nevada Bar No. 004665

L. MICHAEL FRIEND, ESQ.

Nevada Bar No. 011131

2300 West Sahara Avenue, Suite 900, Box 28
Las Vegas, Nevada 89102

Phone: (702) 893-3383

Attorneys for Petitioners

CARSON TAHOE HEALTH SYSTEM and
GALLAGHER BASSETT SERVICES, INC.
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CERTIFICATE OF SERVICE

Pursuant to Nevada Rules of Civil Procedure 5(b), | hereby certify that, on the 12" day of
August, 2021, service of the attached PETITIONERS’ OPPOSITION TO RESPONDENT’S
MOTION TO DISMISS PETITION FOR JUDICIAL REVIEW was made this date by
depositing a true copy of the same for mailing, first class mail, at Las Vegas, Nevada, addressed
follows:

Todd Eikelberger, Esq.

NEVADA ATTORNEY FOR INJURED WORKERS
1000 E. William Street, Suite 208

Carson City, NV 89701

CARSON TAHOE HEALTH SYSTEM
Attn: Risk Management

1600 Medical Pkwy.

Carson City, NV 89706

Yvette McCollum, Sr. Claims Adjuster
GALLAGHER BASSETT SERVICES, INC.
PO Box 2934

Clinton, 1A 52733

An Employee of LEWIS BRISBC{fJS BISGAARD & SMITH LLP
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SECOND JUDICAL DISTRICT COURT
COUNTY OF WASHOE, STATE OF NEVADA

AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding document,

PETITIONERS’ OPPOSITION TO RESPONDENT’S MOTION TO DISMISS PETITION FOR

JUDICIAL REVIEW filed in case number: CV21-00809

X Document does not contain the Social Security number of any person.

-OR -

1 Document contains the Social Security number of a person as required by:

A specific state or federal law, to wit:

-0r -

"1 For the administration of a public program

-0r -

1 For an application for a federal or state grant

-0r -

"1 Confidential Family Court Information Sheet
(NRS 125.130, NRS 125.230 and NRS 125B.055)

Date: August 12, 2021 L 74 -

(Signature)

L. MICHAEL FRIEND, ESQ.
(Print Name)

PETITIONERS
(Attorney for)
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8/11/2021 Agency Information
FILED
Department of Business and Industry I?:I\e}%tio&l)%%lg
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Nevada Division of Insurance e Lerd
Clerk of the Court
f O, Transaction # 8591703 : csulezic

« Help mefind...
o Self-Insured Workers' Compensation
File a Complaint
About Us
Contact Us
Sitemap
State of Nevada Links

o 0 0 o o

Consumers

Health Insurance Rates
Healthcare Reform
Licensing

Insurers

Captive insurers

News & Notices

GALLAGHER BASSE I 1 SERVICES INC (ADJ)

Address:

777 N RAINBOW BLVD STE 330
LAS VEGAS, NV 89107-1192

Phone

630-285-4122

URL:

Email:
cari_miller@gbtpa.com

National Producer Number:

License Chriginal lssue Effective Expiration
License Type Mumber Date Status Date Date
Independent 9379 09/05/2000 Active  03/30/2005  04/01/2023
Adjuster
Cualification Type ®riginal Issue Date = Status Effective Date
Adj - Property and Casualty = 07/01/2018 Active 07/01/2018
» 1 Individual Associations Exhibit A

di.nv.goviins/f?p=112:5:8684742988052::NO:RP:P5_AGY_ORG_ID:10667 000383 172
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8/11/2021 Agency Information

» 1 Organization Associations

Consumers

Health Insurance Rates
Healthcare Reform
Licensing

News & Notices

About Us

Self-lnsured

Contact Us

¢ 2013 Nevada Division of Insurance
Site Map

Privacy Policy

Search

di.nv.gov/ins/f?p=112:5:8684742988052::NO:RP:P5_AGY_ORG_ID:10667 000384 212
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} carsontshoe.com/about-us.him!

& (775) 445-8000

i i 7
FIRD A FROVIDER i FINDG A LOQATION d SERVICHES /

CARSON

MEDICAL

o ot i
TAHOE

CAMPITE

Our Cora Values include putting patients first and treating everyone
with dignity and respect

Carson Tahoe Health is a comprehensive heaithcare network
featuring two hospitals, two urgent cares, an emergent care center,
outpatient services and a provider network with 21 regional locations.
Our reach siretches far and wide, encompassing Carson City,
Minden, Gardnetvifle, Carson Valiey, South Reno, Dayton, t.ake
Tahoe, Yerington, and beyond.

Al Carson Tahoe, we treat the whole person; mind, body and soul
Our goal is to elicit intuitive feelings of compassion, family, and peace
of mind; as this is at the heart of everylhing we do, how we do it, and
why we do what we do. We intertwine the art and science of healthcare, combining the healing elements of ‘nature*
with the caring aspects of 'nurture’, along with state-of-the-art lifesaving technologies, advanced expertise, and
beautiful facilities designed to cultivate the best possibte patient experience.

FILED
Electronically
CV21-00809

2021-08-12 09:33:13 AM
Alicia L. Lerud
Clerk of the Court
i 8591703 : csulezic
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y Pastriars

Pupkcations

Y
Connect With Us
Contact Us

CTH Beard

CTH History

FAQ

Exhibit B
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BELFFULREG 1 JRIN BUR TER

57 wites away
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View all Department
Phone Numbers

Dewartivents

Garson Tehos Medical Groug - Beno Office

Mcisress

Drepartments

Center for Wound Healing

Rend

10539 Professionat Circle, Suite 200, Reno, NV 89521

Cardiology, Internal Medicine
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Phone Numbers
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FILED
Electronically
CV21-00809

2021-08-17 01:59:46 PM
Alicia L. Lerud
Clerk of the Court

3790 Transaction # 8599781 : sacorda
Evan Beavers Esq.

Nevada State Bar No. 3399
ebeavers@naiw.nv.gov

Todd Eikelberger, Esq.

Nevada State Bar No. 9393
teikelberger@naiw.nv.gov

Nevada Attorney for Injured Workers

1000 East William Street, Suite 208
Carson City, Nevada 89701

(775) 684-7555

Attorneys for: Respondent, Stephen Yasmer

IN THE SECOND JUDICIAL DISTRICT COURT OF
THE STATE OF NEVADA IN AND FOR THE
COUNTY OF WASHOE

CARSCON TAHOE HEALTH SYSTEM and
GALLAGHER BASSETT SERVICES, INC.
CASE NO. (CvV21-008095

Petitioner, DEPT. NO. 8
Vs,
STEPHEN YASMER; and the STATE OF
NEVADA DEPARTMENT OF
ADMINISTRATION, HEARINGS
DIVISION, APPEALS OFFICE, an
Agency of the State of Nevada,

Respondents.

REPLY IN SUPPORT OF STEPHEN YASMER'S
MOTION TO DISMISS PETITION FOR JUDICIAL REVIEW

Respondent, Stephen Yasmer, by and through his attorney, Todd
Eikelberger, Esqg., Deputy, Nevada Attorney for Injured Workers,
hereby replies to the opposition to his Motion to Dismiss Petition
for Judicial Review filed by the Petitioners on or about August 12,

2021.
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This Reply is made and based upon NRS 233B.130, SJDCR 12, the
papers and pleadings on file, and the attached Memorandum of Points

and Authorities.

DATED this _ | 1"-1‘ day of August, 2021.

{775) 684-7555
{702) 486-2830

Suite 230

NEVADA ATTORNEY FOR INJURED WORKERS
1000 East William Street, Suite 208
2200 South Rancho Drive,
Las Vegas, NV 89102
N \8] [\ 3]
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Carson City, NV 89701
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NEVADA ATTORNEY FOR INJURED WORKERS

Z £ —

Evan Beavers, Esg. (NV Bar #3399)
Todd Eikelberger, Esq. (NV Bar #9393)
1000 East William Street, Suite 208
Carson City, Newvada 89701

Attorneys for Respondent, Stephen Yasmer
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NEVADA ATTORNEY FOR INJURED WORKERS

1000 East William Street, Suite 208

(775} &B4-7555

Carson City, NV 89701

2200 South Rancho Drive, Suite 230

10

11

12

13

14

15

16

17

18

19

NV 89102 (702) 486-2830
N 8] L8] [} N (8]
(9} wm LS w 8] [

3%}
[+4]

Las Vegas,
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MEMORANDUM OF POINTS AND AUTHORITIES
I.
ARGUMENT

Respondent, Stephen Yasmer filed his Motion to Dismiss
Petition for Judicial Review on August 2, 2021, because the court
lacks jurisdiction to consider the petition under  NRS
233B.130(2) (b} as it was improperly filed in Nevada’'s Second
Judicial Pistrict in Washoe County. NRS 233B.130(2) (b) requires
that petitions for judicial review of workers’ compensation matters
be “instituted by filing a petition in the district court in and
for Carson City, in and for the county in which the aggrieved party
resides or in and for the county where the agency proceeding
occurred.” Applying this requirement, the May 3, 2021, Petition for
Judicial Review was required to be filed in the district court for
Carson City, Nevada. The Nevada Supreme Court has held that failure
to strictly comply with the requirements of NRS 233B.130(2) results
in a lack of jurisdiction for a district court to consider a
petition for judicial review necessitating dismissal.?

Carson Tahoe Health System (herein, “CTHS”) and Gallagher
Bassett Services, Inc. opposed Yasmer’s Motion to Dismiss on August
12, 2021. They argued the court has jurisdiction because CTHS
maintains two offices in Reno, out of its 21 locations state-wide,
so it resides in Washoe County for purposes of NRS 233B.130(2) (b);*
Gallagher Bassett is a foreign corporation licensed by the Nevada

Department of Insurance enabling it to file in any forum in Nevada

! Washoe County v. Otto, 128 Nev. 424, 434, 282 P.3d 719, 726 (2012).

? pet’rs’ Opp’'n to Resp’t’s Mot. Dismiss Pet. Jud. Review, 4:1-5.

1
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“making Washoe County a proper place to file under NRS
233B.130(2) (b);*® and estoppel should apply as to dismissal as
Yasmer was able to appear, and appeared, so there is no prejudice.’!
However, none of these arguments give this court jurisdiction to
| entertain the petition for review.

Carson Tahoe Health System’s offices in Reno, Nevada, do not
make it a resident of Washoe County. In Liberty Mut. v. Thomasson-,
I cited in both the motion® and opposition’, the Nevada Supreme Court
held “that, for purposes of NRS 233B.130(2) (b), a corporation's
place of residence is that which is listed as the principal place
of business in its articles of incorporation.”? Carson Tahoe Health
System and Gallagher Bassett do not allege that Washoe County is
CTHS’s principal place of business listed in its articles, merely
that it maintains two of its twenty-one locations in Reno, Nevada.®
| Additionally, all of Carson Tahoe Health System’s officers and
directors have “1600 Medical Parkway, Carson City, NV, 89703”
listed as their address on the Nevada Secretary of State’s online

Entity Information sheet.!® Therefore, CTHS and Gallagher Bassett

[ have not proven that Carson Tahoe Health Systems’ principal place

*Id. at 4:11-14.

4 1d. at 4:15-20.

||5 Liberty Mut. v. Thomasson, 130 Nev. 28, 317 P.3d B31 (2014).
® Mot. Dismiss Pet. Jud. Review, 5:15-18, 6:10-12, 6:18-7:3,

" Opp’'n, 4:9-10.

® Thomasson at 33, 317 P.3d at 836.

? Opp’n, 4:2-3.

12 Id. at exhibit 8.
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of business in its articles of incorporation is Washoe County such
that the residency requirement of NRS 233B.130(2) (b) has been met.

Also, Gallagher Bassett’s foreign corpcration status
disqualifies it from residing anywhere in the State of Nevada and
being licensed by the Department of Insurance does not alter this
disqualification. The Court in Thomasson specifically held that “a
foreign corporation cannot have a fixed residence in any Nevada
county” for purposes of the residency requirement in NRS
233B.130(2) (b} “and thus Washoe County was not the proper county

to seek judicial review.”’'* Additionally, no authority is
provided in the opposition that licensure by the Nevada Department
of Insurance confers any type of residency status on a foreign
corporation. Therefore, since Gallagher Bassett does not reside in
Washoe County, the residency regquirement of NRS 233B.130(2) (b)
still has not been met by the petitioners.

As neither CTHS nor Gallagher Bassett reside in Washoe County,
the petition was improperly filed and must be dismissed as this
court lacks jurisdiction to entertain the matter. “When a party
seeks judicial review of an administrative decision [in Nevadal,
strict compliance with the statutory requirements for such review
is a precondition to jurisdiction by the court of judicial
review. ”!?

It is mandatory that a court have Jjurisdiction to hear a

matter and when it does not neither a lack of prejudice nor consent

! Thomasson 130 Nev. at 34, 317 P.3d at B836.

12 Kame v. Employment Security Dep’t, 105 Newv. 22, 25, 769 P.2d 66, 68 (1989)
citing Teepe v. Review Board of Indiana Emp. Sec. Div., 136 Ind.2pp. 331, 200
N.E. 2d 538, 539 (1964), (dealing with the time period for filing a petition).

3
000391




(775) 684-7555
(702) 486-2830

Suite 208
Suite 230

1000 East William Street,

NV 89701
2200 South Rancho Drive,
Las Vegas, NV 89102

NEVADA ATTORNEY FOR INJURED WORKERS

Carson City,

=

b

w

o

n

o

-~

[e2]

¥e]

10

11

12

13

14

15

le

17

18

19

20

[
[

N
W8]

[ ]
w

)
K

%)
&)

3%
(%)

o8
~J

b
o)

may convey the required jurisdiction. Under Nevada law, “([a]
district court is empowered to render a judgment either for or
against a person or entity only if it has jurisdiction over the

713 Further, “[n]Joncompliance with

parties and the subject matter.
the requirements {of NRS 233B.130] is grounds for dismissal of the
appeal.”! And, “only those decisions falling within the APA's terms
and challenged according to the APA's procedures invoke the
district court's jurisdiction.”!® Petitioners provide no authority
for the premise that either consent or a lack of prejudice serve to
waive mandatory, jurisdictional filing requirements. Specifically,
in Thomasson the Court held “that NRS 233B.130(2) (b) is mandatory
and Jjurisdictional. Thus, failure to strictly comply with NRS

233B.130(2) (b) requires dismissal.”!® No exceptions were provided.

Based on the foregoing, neither Petitioner resides in Washoe

||County. CTHS resides in Carson City, and GBS does not reside in the

State of Nevada as it is a foreign corporation. Further, the agency

proceeding being appealed did not occur in Washoe County and

||jurisdiction may not be conveyed by a lack prejudice or consent.

Thus, the Second Judicial District Court does not have jurisdiction

to consider the May 3, 2021, Petition for Judicial Review and it

must be dismissed.

* c.H.A., Venture v. G.C. Wallace Consulting Engineers, 106 Nev. 381, 383, 794
P.2d 707, 709, (1990) citing Young v. Nevada Tile Company, 103 Nev. 436, 442,

744 P.2d 9062, 905, (1987).

4 Kame, 105 Nev. at 25, 769 P.2d at 68 (citing Teepe v. Review Board of
Indiana Emp. Sec. Div., 200 N.E.2d 538, 539 {(Ind.BRpp. 1964)}.

15 Otto, 128 Nev. at 431, 282 P.3d at 725 (citing Private Inv. Licensing Bd.

v. Atherley, 98 Nev. 514, 515, 654 P.2d 1019, 1019 (1982}).

" Thomasson 130 New. at 32, 317 P.3d at 835.

4
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IT.
CONCLUSION
The Petitioners have not complied with the filing requirements
of NRS 233R.130(2){b) and, therefore, the Second Judicial District
Court does not have jurisdiction to hear the petition so it must be

dismissed.

{775) 6€84-7555
[702) 486-2830
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Carson Clty, NV 89701
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. "
DATED this '?" day of August, 2021.
NEVADA ATTORNEY FOR INJURED WORKERS

O i =

Evan Beavers, Esqg. (NV Bar #3399)
Todd Eikelberger, Esq. (NV Bar #9393)
1000 East William Street, Suite 208
Carson City, Nevada 89701

Attorneys for Respondent, Stephen Yasmer
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AFFIRMATION
Pursuant to NRS 23%B.030

The undersigned does hereby affirm that the preceding

REPLY IN SUPPORT OF STEPHEN YASMER'’S MOTION TO DISMISS PETITION FOR
JUDICIAL REVIEW, filed in regard to Nevada Department of
| Administration Hearings Division Appeal Number 2100639-SYM (Second

Judicial District Court Case Number CV21-00809):

Does not contain the Social Security Number of any
person.

=0OR~
Contains the Social security Number of a person as
required by:

A. A specific State or Federal law, to wit:

B. For the administration of a public program or for

an application for a Federal or State grant.

‘—/f’/ﬁﬁz—*———+ ?;} 2L (

Todd Eikelberger, Esq, Deputy Date
Nevada Attorney for Injured Workers
Attorney for Respondent, Stephen Yasmer
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CERTIFICATE OF SERVICE

Pursuant to NRAP 3(d) (1) and 25{(d), as well as NRCP 5, I
certify that I am an employee of the State of Nevada, Nevada
Attorney for Injured Workers, and that on this date, the foregoing
REPLY IN SUPPORT OF STEPHEN YASMER'S MOTION TO DISMISS PETITION FOR
JUDICIAL REVIEW was electronically submitted to the clerk of the
Court for the Second Judicial District by using the eFlex system,
resulting in electronic service to the following user(s)
JOHN P LAVERY ESQ (John.Laverv@lewisbrisbois.com
LEWIS BRISBOIS BISGAARD & SMITH LLP
2300 W SAHARA AVE STE 900 BOX 28
LAS VEGAS NV 89102
JEANNE P BAWA ESQ (Jeanne.Bawa@lewisbrisbois.com)
LEWIS BRISBOIS BISGAARD & SMITH LLP

2300 W SAHARA AVE STE 900 BOX 28
LAS VEGAS NV 89102

DATED: AUV ST |7 302{

SIGNED: ALEX ANDRACA
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RPLY
JOHN P. LAVERY, ESQ.

Nevada Bar No. 004665

L. MICHAEL FRIEND, ESQ.

Nevada Bar No. 011131

LEWIS BRISBOIS BISGAARD & SMITH LLP
2300 W. Sahara Avenue, Suite 900, Box 28
Las Vegas, Nevada 89102

Telephone: 702-893-3383

Facsimile: 702-366-9563

Email: john.lavery@lewisbrisbois.com
Email: michael.friend@Ilewisbrisbois.com
Attorneys for Petitioners

CARSON TAHOE HEALTH SYSTEM

and GALLAGHER BASSETT SERVICES, INC.

FILED
Electronically
CVv21-00809

2021-09-15 09:10:11 AM
Alicia L. Lerud
Clerk of the Court
Transaction # 8646813 : yviloria

IN THE SECOND JUDICIAL DISTRICT COURT OF
THE STATE OF NEVADA IN AND FOR THE
COUNTY OF WASHOE

CARSON TAHOE HEALTH SYSTEM and
GALLAGHER BASSETT SERVICES, INC.,

Petitioners,
V.
STEPHEN YASMER; and the STATE OF
NEVADA DEPARTMENT OF
ADMINISTRATION, HEARINGS DIVISION,
APPEALS OFFICE, an Agency of the State of
Nevada,

Respondents.

CASE NO: CV21-00809

DEPT. NO.: VIII

PETITIONERS’ REPLY BRIEF

JOHN P. LAVERY, ESQ

L. MICHAEL FRIEND, ESQ.

LEWIS BRISBOIS BISGAARD & SMITH LLP
2300 W. Sahara Avenue, Suite 900, Box 28

Las Vegas, Nevada 89102-4375

Attorneys for Petitioners

CARSON TAHOE HEALTH SYSTEM

and GALLAGHER BASSETT SERVICES, INC.

4827-0154-2907.1 / 26878-2777

TODD EIKELBERGER, ESQ.
NEVADA ATTORNEY FOR INJURED
WORKERS

1000 E. William Street, Suite 208
Carson City, NV 89701

Attorney for Respondent

Stephen Yasmer

000396



mailto:john.lavery@lewisbrisbois.com
mailto:michael.friend@lewisbrisbois.com

LEWIS
BRISBOIS
BISGAARD
&SMITH LLP

ATTORNEYS AT LAW

© 00 ~N oo o B~ O wWw N

S N N B N N N N N e N e N T e T i =
©® ~N o O B~ W N kP O © 00 N o O N~ W N Bk O

IN THE SECOND JUDICIAL DISTRICT COURT OF
THE STATE OF NEVADA IN AND FOR THE
COUNTY OF WASHOE

CARSON TAHOE HEALTH SYSTEM and
GALLAGHER BASSETT SERVICES, INC.,

Petitioners,
CASE NO: CV21-00809
V.
DEPT. NO.: VIII
STEPHEN YASMER; and the STATE OF
NEVADA DEPARTMENT OF
ADMINISTRATION, HEARINGS DIVISION,
APPEALS OFFICE, an Agency of the State of
Nevada,

Respondents.

NRAP 26.1 DISCLOSURE

The undersigned counsel of record certifies that the following are persons and entities as
described in NRAP 26.1(a), and must be disclosed:

1. The Respondent, CARSON TAHOE HEALTH SYSTEM, states that it does not have any
parent corporation, or any publicly held corporation that owns 10% or more of its stock,
nor any publicly held corporation that has a direct financial interest in the outcome of the
litigation. NRAP 26.1(a).

2. The Respondent, GALLAGHER BASSETT SERVICES, INC., states that it does not
have any parent corporation, or any publicly held corporation that owns 10% or more of
its stock, nor any publicly held corporation that has a direct financial interest in the
outcome of the litigation.

3. The undersigned counsel states that the following attorneys have appeared or are expected

to appear in this court, including the district court and administrative agency:

4827-0154-2907.1 / 26878-2777 ii
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e JOHN P. LAVERY, ESQ. of LEWIS BRISBOIS BISGAARD & SMITH LLP,
Attorney or Record for Respondents;

e JEANNE P. BAWA, ESQ., of LEWIS BRISBOIS BISGAARD & SMITH LLP;
Attorney or Record for Respondents; and,

e L. MICHAEL FRIEND, ESQ., of LEWIS BRISBOIS BISGAARD & SMITH LLP,
Attorney or Record for Respondents;

These representations are made in order that the judges of this court may evaluate
possible disqualifications or recusal.
DATED this 15" day of September, 2021.

LEWIS BRISBOIS BISGAARD & SMITH LLP

oy /A3

JOHN P. LAVERY, ESQ.

Nevada Bar No. 004665

L. MICHAEL FRIEND, ESQ.

Nevada Bar No. 011131

2300 West Sahara Avenue, Suite 900, Box 28
Las Vegas, NV 89102

Phone: (702) 893-3383

Facsimile: (702) 366-9563

Attorneys for Petitioners

CARSON TAHOE HEALTH SYSTEM

and GALLAGHER BASSETT SERVICES, INC.
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REPLY

The issues in this appeal are ones of fact and law. While the Court is not required to give
deference to pure legal questions determined by the agency, those conclusions of the agency
which are “closely related to the agency’s view of the facts, are entitled to deference, and will not

be disturbed if they are supported by substantial evidence.” Jones v. Rosner, 102 Nev. 215, 217,

719 P.2d 805, 806 (1986).
In regard to review of factual determinations, this Court reviews an appeals officer’s

factual findings for substantial evidence. North Las Vegas v. Public Service Comm’n., 83 Nev.

278, 429 P.2d 66 (1967); McCracken v. Fancy, 98 Nev. 30, 639 P.2d 552 (1982). Substantial

evidence is that quantity and quality of evidence which a reasonable man would accept as

adequate to support a conclusion. Nassiri v. Chiropractic Physicians’ Bd. of Nev., 130 Nev. 245,

249, 327 P.3d 487, 490 (2014); Maxwell v. State Indus. Ins. Sys., 109 Nev. 327, 331, 849 P.2d

267, 270 (1993); Horne v. State Indus. Ins. Sys., 113 Nev. 532, 537, 936 P.2d 839 (1997).

An accident or injury arises out of employment only when there is a causal connection
between the injury and the employee’s work. Therefore, the injured party must establish a link
between the workplace conditions and how those conditions caused the injury, as well as that the
origin of the injury is related to some risk involved within the scope of employment. Rio Suite

Hotel & Casino v. Gorsky, 113 Nev. 600, 604, 939 P.2d 1043 (1997); Mitchell v. Clark County

School District, 121 Nev. 179, 111 P.3d 1104 (2005).

In this case, there is not substantial evidence to support the Appeals Officer’s conclusion
and Respondent’s position that his actions when the fall occurred are related to a risk involved
with his employment. Respondent was walking down some stairs while he was carrying a box.
The evidence shows there is an elevator available for use. Respondent admitted he had the option
to take the elevator or the stairs, but he made the personal choice to use the stairs while carrying a

box that impeded his view. (ROA p. 24.) The mechanism of injury reported by Respondent is not

. 000401
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of the quantity or quality that is adequate to support the Appeals Officer’s conclusion that this was
an employment related risk.

Respondents’ fall was not due to an employment-related risk, nor a personal risk, but
rather was “neither distinctly employment nor distinctly personal character.” 1 Larson’s Workers’
Compensation Law § 4.03, at 4-2. See also Mitchell, 121 Nev. at 181 n.7, 111 P.3d at 1106 n.7
(“An unexplained fall, originating neither from employment conditions nor from conditions

personal to the [employee], is considered to be caused by a neutral risk.”); Rio All Suite Hotel &

Casino v. Phillips, 126 Nev. 346, 351, 240 P.3d 2, 6 (2010).

The Appeals Officer erred as a matter of law by applying the standard for an employment-
related risk. This case should have been evaluated as a neutral risk. That would require an analysis
of whether the risk faced by the Respondent was greater than the risk faced by the general public.
The facts simply do not support that conclusion. The general public was able to use the stairs
where Respondent fell (ROA p. 26); therefore, there is not sufficient evidence to support that he
faced a greater risk than the public—in fact, he faced the same risk. Moreover, Respondent had the
option of using the elevator, which would have circumvented this entire situation. Simply being
injured while at work is not enough to satisfy an injured worker’s burden to establish that the

injury arose out of an in the course and scope of his employment.

) 000402
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CONCLUSION

For all of the aforementioned reasons, Petitioners move this reviewing court to grant the

instant petition, and order the claim to remain denied for failure to timely file the claim for

compensation and for failure to establish a compensable injury. Wherefore, Petitioners pray that

this Court grant their Petition for Judicial Review and reverse the Appeals Officer’s Order dated

April 15, 2021.

DATED this 15" day of September, 2021.

4827-0154-2907.1

Respectfully submitted,
LEWIS BRISBOIS BISGAARD & SMITH LLP

 ZAH

JOHN P. LAVERY, ESQ.

Nevada Bar No. 004665

L. MICHAEL FRIEND, ESQ.

Nevada Bar No. 011131

2300 West Sahara Avenue, Suite 900, Box 28
Las Vegas, NV 89102

Phone: (702) 893-3383

Facsimile: (702) 366-9563

Attorneys for Petitioners

CARSON TAHOE HEALTH SYSTEM and

GALLAGHER BASSETT SERVICES, INC.
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CERTIFICATE OF COMPLIANCE

1. | hereby certify that this brief complies with the formatting requirements of NRAP
32(a)(4), the typeface requirements of NRAP 32(a)(5), and the type style requirements of NRAP
32(a)(6) because this brief has been prepared with a one inch margin in a proportionally spaced
typeface using Microsoft WORD software in 12 point Times New Roman font.

2. | further certify that this brief complies with the page limitations of NRAP 32(a)(7)
because, excluding the parts of the brief exempted by NRAP 32(a)(7)(C), the document type
volume limitation does not exceed 7,000 words. Per WORD’s word count utility, this document,
excluding the parts of the brief exempted by NRAP 32(a)(7)(C), contains 2,008 words.

3. | further certify that | have read this appellate brief, and to the best of my
knowledge, information, and belief, it is not frivolous or interposed for any improper purpose. |
further certify that this brief complies with all applicable Nevada Rules of Appellate Procedure, in
particular NRAP 28(e)(1), which requires every assertion in the brief regarding matters in the
record to be supported by a reference to the page and volume number, if any, of the transcript or
appendix where the matter relied on is to be found. | understand that I may be subject to sanctions
in the event that the accompanying brief is not in conformity with the requirements of the Nevada

Rules of Appellate Procedure.
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4. Lastly, this Brief does not contain a social security number.
DATED this 15" day of September, 2021.

Respectfully submitted,
LEWIS BRISBOIS BISGAARD & SMITH LLP

oy LA

JOHN P. LAVERY, ESQ.
Nevada Bar No. 004665

L. MICHAEL FRIEND, ESQ.
Nevada Bar No. 011131

2300 West Sahara Avenue, Suite 900, Box 28
Las Vegas, NV 89102

Phone: (702) 893-3383

Facsimile: (702) 366-9563

Attorneys for Petitioners

CARSON TAHOE HEALTH SYSTEM

and GALLAGHER BASSETT SERVICES, INC.
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CERTIFICATE OF MAILING

Pursuant to Nevada Rules of Civil Procedure 5(b), | hereby certify that, on the 15" day of
September, 2021, service of the attached PETITIONERS’ REPLY BRIEF was made this date
by depositing a true copy of the same for mailing, first class mail, at Las Vegas, Nevada,
addressed follows:

Todd Eikelberger, Esq.

NEVADA ATTORNEY FOR INJURED WORKERS
1000 E. William Street, Suite 208

Carson City, NV 89701

CARSON TAHOE HEALTH SYSTEM
Attn: Risk Management

1600 Medical Pkwy.

Carson City, NV 89706

Yvette McCollum, Sr. Claims Adjuster
GALLAGHER BASSETT SERVICES, INC.
P.O. Box 2934

Clinton, 1A 52733

hal- Tayhst

An employee of LEWIS BRISBOIS BISGAARD & SMITH LLP
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JOHN P. LAVERY, ESQ.

Nevada Bar No. 004665

L. MICHAEL FRIEND, ESQ.

Nevada Bar No. 011131

LEWIS BRISBOIS BISGAARD & SMITH
2300 West Sahara Avenue, Suite 900, Box 28
Las Vegas, NV 89102

Phone: (702) 893-3383

Fax: (702) 366-9563

Email: john.lavery@lewisbrisbois.com
Email: michael.friend@Ilewisbrisbois.com
Attorneys for Appellants

CARSON TAHOE HEALTH SYSTEM and
GALLAGHER BASSETT SERVICES, INC.

IN THE SECOND JUDICIAL DISTRICT COURT OF
THE STATE OF NEVADA IN AND FOR THE
COUNTY OF WASHOE

CARSON TAHOE HEALTH SYSTEM and
GALLAGHER BASSETT SERVICES, INC.,

Petitioners,
CASE NO: CV21-00809
V.
DEPT.NO.: VI
STEPHEN YASMER; and the STATE OF
NEVADA DEPARTMENT OF
ADMINISTRATION, HEARINGS
DIVISION, APPEALS OFFICE, an Agency of
the State of Nevada,

Respondents.

NOTICE OF ENTRY OF ORDER

FILED
Electronically
CV21-00809

2021-10-14 01:03:40 PN
Alicia L. Lerud
Clerk of the Court
Transaction # 8698218

TO: ALL INTERESTED PARTIES AND THEIR RESPECTIVE COUNSEL.

4811-4448-9727.1 | 26878-2777
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YOU, AND EACH OF YOU, PLEASE TAKE NOTICE that an ORDER GRANTING
MOTION TO DISMISS PETITION FOR JUDICIAL REVIEW was entered with the Clerk of
the Court in the above-captioned matter on the 20th day of September, 2021. A copy of which is
attached hereto and made a part hereof.

DATED this 14" day of October, 2021.

Respectfully submitted,
LEWIS BRISBOIS BISGAARD & SMITH LLP

By /s/ L. Michael Friend

JOHN P. LAVERY, ESQ.

Nevada Bar No. 004665

L. MICHAEL FRIEND, ESQ.

Nevada Bar No. 011131

2300 West Sahara Avenue, Suite 900, Box 28
Las Vegas, NV 89102

Phone: (702) 893-3383

Fax: (702) 366-9563

Attorneys for Appellants

CARSON TAHOE HEALTH SYSTEM and

GALLAGHER BASSETT SERVICES, INC.

1 NOTICE: Pursuant to NRCP Rule 4, should any party desire to appeal this final District Court Order, the notice
of appeal must be filed with the clerk of the District Court after entry of a written judgment or order, and no later than
thirty (30) days after the date that the written notice of entry of the judgment or order appealed from is served.

4811-4448-9727.1 | 26878-2777
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Exhibit 1 Order Granting Motion to Dismiss Petition for Judicial Review
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CERTIFICATE OF MAILING
Pursuant to NRCP Rule 5(b), | hereby certify that, on the 14" day of October, 2021, |
served a true and correct copy of the above and foregoing document entitled NOTICE OF
ENTRY OF ORDER by depositing same in the United States Mail, with first-class postage fully
prepaid thereon, and addressed as follows:

Stephen Yasmer
2257 Carson River Road
Carson City, NV 89701

Evan Beavers, Esq.

NEVADA ATTORNEY FOR INJURED WORKERS
1000 E. William Street, Suite 208

Carson City, NV 89701

CARSON TAHOE HEALTH SYSTEM
Attn: Risk Management

1600 Medical Pkwy.

Carson City, NV 89706

Yvette McCollum, Sr. Claims Adjuster
GALLAGHER BASSETT SERVICES, INC.
PO Box 2934

Clinton, 1A 52733

Hal: Tkt

An employee of LEWIS BRISBOIS BISGAARD & SMITH LLP

4811-4448-9727.1 | 26878-2777
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SECOND JUDICAL DISTRICT COURT
COUNTY OF WASHOE, STATE OF NEVADA

AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding document, Notice of Entry

of Order filed in case number: CVV21-00809

x Document does not contain the So€ial Security number of any person.

-OR -

1 Document contains the Social Security number of a person as required by:

Date: 10/14/21

A specific state or federal law, to wit:

_or_

For the administration of a public program

-0r -

For an application for a federal or state grant
- Or -

Confidential Family Court Information Sheet
(NRS 125.130, NRS 125.230 and NRS 125B.055)

/s/ L. Michael Friend

4811-4448-9727.1 | 26878-2777

(Signature)

L. MICHAEL FRIEND, ESQ.

(Print Name)

Petitioners
(Attorney for)
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FILED
Electronicall
CV21-0080

2021-09-20 11:14:09 FM
Alicia L. Lerud

Clerk of the Court

Transaction # 86545(13

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

CARSON TAHOE HEALTH SYSTEM
and, GALLAGHER BASSET SERVICES, Case No. CV21-00809

INC,,
Dept. No. 8
Petitioner,

VS.

STEPHEN YASMER; and APPEALS
OFFICE of the DEPARTMENT OF
ADMINISTRATION,

Respondents.

N TO DISMISS PETITION FOR JUDICIAL REVIEW

Before the Court are two motions: (1) Motiorn to Stay Pending Appeal (“Motion to

Stay”), filed by Petitioner, CARSON TAHOE HEALTH SYSTEM (hereinafter, “CTHS”) and
GALLAGHER BASSETT SERVICES, INC. (hereinafter, “Gallagher, Inc.”) on May 3, 2021.
Respondent, STEPHEN YASMER, filed his Opposition to Petitioner’s Motion for Stay
Pending Appeal (“Opposition”), on May 26, 2021. This matter was submitted to the Court on
June 30, 2021; and

(2): a Motion to Dismiss Petition for Judicial Review (*“‘Motion to Dismiss”) filed on
August 2, 2021, by Respondent, STEPHEN YASMER. The Petitioners, CTHS and
GALLAGHER, INC.,, filed their Opposition to Respondent’s Motion to Dismiss Petition for

Judicial Review (“Opposition”) on August 12, 2021, to which the Respondent filed a Reply on
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August 17, 2021. On September 13, 2021, the Court entertained argument during a hearing on
the Motion to Stay and the Motion to Dismiss, and took the matters under submission.

Having reviewed the pleadings, relevant authorities, and arguments of counsel, the
Court GRANTS the Respondent’s Motion fo Dismiss Petition for Judicial Review, and finds as
follows':

L BACKGROUND

According to the record, Stephen Yasmer (hereinafter “Respondent™), was employed at
CTHS. Opp 'n to Pet’r Mot. For Stay Pending Appeal, 1: 26-27. While working, the
Respondent was carrying a box of supplies down a stair case when he mis-stepped and fell.
Pet’r Mot. For Stay Pending Appeal, 3: 11-13. As a result of the fall, Respondent was
diagnosed with a dislocation, and fracture of his left ankle. /d. 3: 8-9. The Respondent
underwent surgery for his injury. /d. 3: 19,

Respondent filed a claim for workers’ compensation benefits, which was denied by
Gallagher, Inc. Opp 'n to Pet’r Mot. For Stay Pending Appeal, 3: 9-11. The Respondent
appealed that determination, and the Hearing Officer affirmed the claim denial. Pet'r Mot. For
Stay Pending Appeal, 3: 22-25. The Respondent appealed this decision to an Appeals Officer
who reversed the Petitioner Administrator’s denial of liability for Respondent’s claim. /d. 3:
27-29. As a result, Gallagher, Inc. was ordered to accept the Respondent’s claim for benefits as
a workers’ compensation claim. Opp 'n to Pet'r Mot. For Stay Pending Appeal,

4: 16-20.
1L LEGAL STANDARD

In order to challenge a final decision and order issued by a Nevada Department of
Administration appeals officer, a party must file a petition for judicial review. NRS 616C.370.
When a party seeks judicial review of an administrative decision [in Nevada], strict compliance

with the statutory requirements is a precondition to jurisdiction by the court of judicial review.

!'In light of the Court’s order granting the Motion to Dismiss Petition for Judicial Review, the
Motion for Stay Pending Appeal is rendered moot.

2 2
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Kame v. Employment Security Dep’t., 105 Nev. 22, 25, 769 P.2d 66, 68 (1989) citing Teepe v.
Review Board of Indiana Emp. Sec. Div., 136 Ind. App. 331, 200 N.E. 2d 538, 539 (1964).
Requirements for judicial review petitions are contained in NRS 233B.130(2), which requires

that petitions are filed:

“In the district court in and for Carson City, in and for the county in which the aggrieved

party resides, or in and for the county where the agency proceeding occurred.”
NRS 233B.130(2)(b).

The Nevada Supreme Court has held that failure of a petitioner to strictly comply with the
requirements set out in NRS 233B.130(2) results in a lack of jurisdiction for a district court to
consider a petition for judicial review. Washoe County v. Otfo, 128 Nev. 424, 434, 282 P.3d
719, 726 (2012).

HI.  DISCUSSION

A. The Motion to Dismiss Petition for Judicial Review Is Granted Because The
Second Judicial District Court Lacks Jurisdiction.

In his Motion to Dismiss, the Respondent asserts the Second Judicial District Court does
not have jurisdiction because the Petition for Judicial Review was not filed in the proper district
court. Petitioner contends that jurisdiction is proper as to both CTHS and Gallagher, Inc.

In support, Petitioner first argues because CTHS has two locations in Reno and treats
patients throughout northern Nevada, it can establish residency in Washoe County as a domestic
corporation. Additionally, Petitioner attests that as an aggrieved party, Gallagher, Inc. has the
capacity to select the forum. Pet’r Opp'n fo Resp’t Mot. to Dismiss Pet. for Judicial. Review, 4:
13-14,

NRS 233B.130(2)(b) requires a petition for judicial review be filed in one of three
specific places. One location permitted by the statute is in the district court in and for Carson
City. The instant Petition for Judicial Review was filed in the Second Judicial District Court in
and for the County of Washoe. Under the statutory requirements, the Court does not have

jurisdiction to review the Pefition on this basis.

3 3
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Alternatively, the statute permits a petition for judicial review to be filed in and for the
county in which the aggrieved party resides. For purposes of Nev. Rev. Stat. § 233B.130(2)(b),
a corporation’s place of residence is that which is listed as the principal place of business in its
articles of incorporation, Liberty Mut. v. Thomasson, 130 Nev. 28, 34,317 P.3d 837, 836
(2012). Yet, a foreign corporation cannot have a fixed residence in any Nevada county for
purposes of Nev. Rev. Stat. § 233B.130(2)(b)’s residency requirement. Jd.

The Petitioner argues that Gallagher, Inc. and CTHS are the aggrieved patties. Pet'r
Opp’n to Respt’s Mot. to Dismiss Pet. for Judicial Review, 4: 1-5. Gallagher, Inc. is a foreign
corporation, that is licensed by the Nevada Department of Insurance to conduct business
throughout Nevada. Id. 4: 11-13. The Nevada Supreme Court has determined that a foreign
corporation, such as Gallagher, Inc., cannot have a fixed residence in any Nevada county for
these jurisdictional purposes. Furthermore, Gallagher, Inc. has not alleged that its principal
place of business is in Washoe County. Considering both binding precedent, and the lack of
authority to support licensure by the Nevada Department of Insurance conferring any type of
residency status, the Court cannot exercise jurisdiction over Gallagher, Inc. under Nev. Rev.
Stat. § 233B.130(2)(b).

CTHS has offices in Reno, Nevada. However, CTHS maintains over twenty locations
statewide, with only two of those locations being in Reno. Pet’r Opp 'n to Respt’s Mot. to
Dismiss Pet. for Judicial Review, 4: 2-3. Despite maintaining locations in Reno, CTHS has
registered its officers and directors to an address in Carson City. /d. at Exhibit 8. CTHS has not
alleged, nor has it proven that its principal place of business is in Washoe County. Therefore,
CTHS has failed to establish that they meet the residency requirements delineated by Nev. Rev.
Stat. § 233B.130(2)(b), making jurisdiction improper in Washoe County.

The statute finds one more location to be appropriate; a petition for judicial review can
be filed in and for the county in which the agency proceeding occurred. In this case, the agency
proceeding did not take place in Washoe County. The certificate of service for both the appeals

officer’s decision and order list an address in Carson City. Resp t Mot. to Dismiss Pet. for

4 4
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Judicial Review, Exhibit 8. Since the agency proceeding occurred outside of Washoe County,
this Court does not have jurisdiction.

Under Nevada law, “[a] district court is empowered to render a judgment either for or
against a person or entity only if it has jurisdiction over the parties and the subject matter.”
Young v. Nevada Title Company, 103 Nev. 436, 442, 744, P.2d 902, 905 (1987). The Court
cannot find a viable basis under Nev. Rev. Stat. § 233B.130(2)(b) to exercise jurisdiction.
Therefore, the Motion to Dismiss Petition for Judicial Review is GRANTED.

IV. CONCLUSION

Based upon the foregoing, and good cause appearing,

IT IS HEREBY ORDERED that Respondent’s Motion to Dismiss Petition for Judicial
Review is GRANTED as set forth above. The Petition for Judicial Review is
DISMISSED.

IT IS SO ORDERED.

DATED this 20 day of September, 2021,

B\

BARRY L. BRESLOW
DISTRICT JUDGE

5
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I hereby certify that I am an employee of the Second Judicial
District Court of the State of Nevada, County of Washoe; that on this _20 day of September,
2021, I electronically filed the following with the Clerk of the Court by using the ECF system

which will send a notice of electronic filing to the following:

JOHN P. LAVERY, ESQ.
EVAN BEAVERS, ESQ.
TODD EIKELBERGER, ESQ.

L f“"["p

Judicial Assistant
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JOHN P. LAVERY, ESQ.

Nevada Bar No. 004665

L. MICHAEL FRIEND, ESQ.

Nevada Bar No. 011131

LEWIS BRISBOIS BISGAARD & SMITH
2300 West Sahara Avenue, Suite 900, Box 28
Las Vegas, NV 89102

Phone: (702) 893-3383

Fax: (702) 366-9563

Email: john.lavery@lewisbrisbois.com
Email: michael.friend@Ilewisbrisbois.com
Attorneys for Appellants

CARSON TAHOE HEALTH SYSTEM and
GALLAGHER BASSETT SERVICES, INC.

FILED
Electronically
CV21-00809

2021-10-21 11:14:21 AM
Alicia L. Lerud
Clerk of the Court
Transaction # 8709853 : sacorda

IN THE SECOND JUDICIAL DISTRICT COURT OF
THE STATE OF NEVADA IN AND FOR THE
COUNTY OF WASHOE

CARSON TAHOE HEALTH SYSTEM and
GALLAGHER BASSETT SERVICES, INC.,

Appellants,
VS.
STEPHEN YASMER,

Respondent.

CASE NO:  CV21-00809
DEPT. NO.:  VII

NOTICE OF APPEAL

TO: STEPHEN YASMER, Respondent and,

TO: EVAN BEAVERS, ESQ., NEVADA ATTORNEY FOR INJURED WORKERS,

counsel of record for Respondent.

NOTICE IS HEREBY GIVEN that Appellants, CARSON TAHOE HEALTH SYSTEM and

GALLAGHER BASSETT SERVICES, INC., (hereinafter referred to as “Appellants”), in the above-

entitled action, hereby appeal to the Supreme Court of the State of Nevada from the attached “Order

Granting Motion to Dismiss Petition For Judicial Review entered in this action on September 20, 2021

4851-9774-8223.1/ 26878-2777
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which dismissed Appellants’ Petition for Judicial Review and the “Notice of Entry of Order” filed on

October 14, 2021.

DATED this 21% day of October, 2021.

4851-9774-8223.1/ 26878-2777

Respectfully submitted,
LEWIS BRISBOIS BISGAARD & SMITH LLP

By: /s/ L. Michael Friend

JOHN P. LAVERY, ESQ.

Nevada Bar No. 004665

L. MICHAEL FRIEND, ESQ.

Nevada Bar No. 011131

2300 West Sahara Avenue, Suite 900, Box 28
Las Vegas, NV 89102

Phone: (702) 893-3383

Fax: (702) 366-9563

Attorneys for Appellants

CARSON TAHOE HEALTH SYSTEM and
GALLAGHER BASSETT SERVICES, INC.
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Index of Documents

Exhibit 1 Notice of Entry of Order, C\V21-00809

4851-9774-8223.1/ 26878-2777

1-12

000422




LEWIS
BRISBOIS
BISGAARD
&SMITH LLP

ATTORNEYS AT LAW

© 00 ~N oo o B~ W N

S T N B N N N T T N R N N T o =
©® ~N o O B~ W N kP O © 00 N o O N~ W N Bk O

CERTIFICATE OF MAILING

Pursuant to Nevada Rules of Civil Procedure 5(b), | hereby certify that, on the 21% day of

October, 2021, service of the foregoing NOTICE OF APPEAL was made this date by depositing a

true copy of the same for mailing, first class mail, as follows:

Stephen Yasmer
2257 Carson River Road
Carson City, NV 89701

Evan Beavers, Esq.

NEVADA ATTORNEY FOR INJURED
WORKERS

1000 E. William Street, Suite 208
Carson City, NV 89701

CARSON TAHOE HEALTH SYSTEM
Attn: Risk Management

1600 Medical Pkwy.

Carson City, NV 89706

Yvette McCollum, Sr. Claims Adjuster

GALLAGHER BASSETT SERVICES, INC.

PO Box 2934
Clinton, 1A 52733

Sheila Y. Moore, Esq., Appeals Officer
NEVADA DEPT. OF ADMINISTRATION
Appeals Division, Appeals Office

1050 E. William Street, Ste. 450

Carson City, NV 89701

Michelle L. Morgando, Esq., Sr. Appeals
Officer

NEVADA DEPT. OF ADMINISTRATION
Appeals Division, Appeals Office

2200 South Rancho Drive, Suite 220

Las Vegas, NV 89102

Laura Freed, Director

DEPARTMENT OF ADMINISTRATION
515 E. Musser Street, Suite 300

Carson City, NV 89701

Aaron D. Ford, Nevada Attorney General
OFFICE OF THE ATTORNEY GENERAL
100 North Carson Street

Carson City, NV 89701

Kol Tkt

An employee of LEWIS BRISBOIS BISGAARD & SMITH LLP

4851-9774-8223.1/ 26878-2777
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1 SECOND JUDICAL DISTRICT COURT
COUNTY OF WASHOE, STATE OF NEVADA
2
AFFIRMATION
3 Pursuant to NRS 239B.030
4
5 The undersigned does hereby affirm that the preceding document, Notice of Appeal
61| filed in case number: CV21-00809
7
8 X Document does not contain the Social Security number of any person.
o -OR -
10
11 1 Document contains the Social Security number of a person as required by:
12 A specific state or federal law, to wit:
13
14 -or-
15 1 For the administration of a public program
16
- or -
17 I
1 For an application for a federal or state grant
18
19 -0r -
20 1 Confidential Family Court Information Sheet
(NRS 125.130, NRS 125.230 and NRS 125B.055)
21
22| Date; 10/21/21 /sl L. Michael Friend
23 (Signature)
24 L. MICHAEL FRIEND, ESQ.
(Print Name)
25 APPELLANTS
26 (Attorney for)
27
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FILED
Electronically
CV21-00809
2021-10-14 01:03:40 PN
Alicia L. Lerud
2540 Transaction # 6698218
NEOJ ransaction

JOHN P. LAVERY, ESQ.

Nevada Bar No. 004665

L. MICHAEL FRIEND, ESQ.

Nevada Bar No. 011131

LEWIS BRISBOIS BISGAARD & SMITH
2300 West Sahara Avenue, Suite 900, Box 28
Las Vegas, NV 89102

Phone: (702) 893-3383

Fax: (702) 366-9563

Email: john.lavery@lewisbrisbois.com
Email: michael.friend@Ilewisbrisbois.com
Attorneys for Appellants

CARSON TAHOE HEALTH SYSTEM and
GALLAGHER BASSETT SERVICES, INC.

IN THE SECOND JUDICIAL DISTRICT COURT OF
THE STATE OF NEVADA IN AND FOR THE
COUNTY OF WASHOE

CARSON TAHOE HEALTH SYSTEM and
GALLAGHER BASSETT SERVICES, INC.,

Petitioners,
CASE NO: CV21-00809
V.
DEPT.NO.: VI
STEPHEN YASMER; and the STATE OF
NEVADA DEPARTMENT OF
ADMINISTRATION, HEARINGS
DIVISION, APPEALS OFFICE, an Agency of
the State of Nevada,

Respondents.

NOTICE OF ENTRY OF ORDER

TO: ALL INTERESTED PARTIES AND THEIR RESPECTIVE COUNSEL.

1
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YOU, AND EACH OF YOU, PLEASE TAKE NOTICE that an ORDER GRANTING
MOTION TO DISMISS PETITION FOR JUDICIAL REVIEW was entered with the Clerk of
the Court in the above-captioned matter on the 20th day of September, 2021. A copy of which is
attached hereto and made a part hereof.

DATED this 14" day of October, 2021.

Respectfully submitted,
LEWIS BRISBOIS BISGAARD & SMITH LLP

By /s/ L. Michael Friend

JOHN P. LAVERY, ESQ.

Nevada Bar No. 004665

L. MICHAEL FRIEND, ESQ.

Nevada Bar No. 011131

2300 West Sahara Avenue, Suite 900, Box 28
Las Vegas, NV 89102

Phone: (702) 893-3383

Fax: (702) 366-9563

Attorneys for Appellants

CARSON TAHOE HEALTH SYSTEM and

GALLAGHER BASSETT SERVICES, INC.

1 NOTICE: Pursuant to NRCP Rule 4, should any party desire to appeal this final District Court Order, the notice
of appeal must be filed with the clerk of the District Court after entry of a written judgment or order, and no later than
thirty (30) days after the date that the written notice of entry of the judgment or order appealed from is served.

4811-4448-9727.1 | 26878-2777 2
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Exhibit 1 Order Granting Motion to Dismiss Petition for Judicial Review
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CERTIFICATE OF MAILING
Pursuant to NRCP Rule 5(b), | hereby certify that, on the 14" day of October, 2021, |
served a true and correct copy of the above and foregoing document entitled NOTICE OF
ENTRY OF ORDER by depositing same in the United States Mail, with first-class postage fully
prepaid thereon, and addressed as follows:

Stephen Yasmer
2257 Carson River Road
Carson City, NV 89701

Evan Beavers, Esq.

NEVADA ATTORNEY FOR INJURED WORKERS
1000 E. William Street, Suite 208

Carson City, NV 89701

CARSON TAHOE HEALTH SYSTEM
Attn: Risk Management

1600 Medical Pkwy.

Carson City, NV 89706

Yvette McCollum, Sr. Claims Adjuster
GALLAGHER BASSETT SERVICES, INC.
PO Box 2934

Clinton, 1A 52733

Hal: Tkt

An employee of LEWIS BRISBOIS BISGAARD & SMITH LLP
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SECOND JUDICAL DISTRICT COURT
COUNTY OF WASHOE, STATE OF NEVADA

AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding document, Notice of Entry

of Order filed in case number: CVV21-00809

x Document does not contain the So€ial Security number of any person.

-OR -

1 Document contains the Social Security number of a person as required by:

Date: 10/14/21

A specific state or federal law, to wit:

_or_

For the administration of a public program

-0r -

For an application for a federal or state grant
- Or -

Confidential Family Court Information Sheet
(NRS 125.130, NRS 125.230 and NRS 125B.055)

/s/ L. Michael Friend

4811-4448-9727.1 | 26878-2777

(Signature)

L. MICHAEL FRIEND, ESQ.

(Print Name)

Petitioners
(Attorney for)
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IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

CARSON TAHOE HEALTH SYSTEM
and, GALLAGHER BASSET SERVICES, Case No. CV21-00809

INC,,
Dept. No. 8
Petitioner,

VS.

STEPHEN YASMER; and APPEALS
OFFICE of the DEPARTMENT OF
ADMINISTRATION,

Respondents.

N TO DISMISS PETITION FOR JUDICIAL REVIEW

Before the Court are two motions: (1) Motiorn to Stay Pending Appeal (“Motion to

Stay”), filed by Petitioner, CARSON TAHOE HEALTH SYSTEM (hereinafter, “CTHS”) and
GALLAGHER BASSETT SERVICES, INC. (hereinafter, “Gallagher, Inc.”) on May 3, 2021.
Respondent, STEPHEN YASMER, filed his Opposition to Petitioner’s Motion for Stay
Pending Appeal (“Opposition”), on May 26, 2021. This matter was submitted to the Court on
June 30, 2021; and

(2): a Motion to Dismiss Petition for Judicial Review (*“‘Motion to Dismiss”) filed on
August 2, 2021, by Respondent, STEPHEN YASMER. The Petitioners, CTHS and
GALLAGHER, INC.,, filed their Opposition to Respondent’s Motion to Dismiss Petition for

Judicial Review (“Opposition”) on August 12, 2021, to which the Respondent filed a Reply on
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August 17, 2021. On September 13, 2021, the Court entertained argument during a hearing on
the Motion to Stay and the Motion to Dismiss, and took the matters under submission.

Having reviewed the pleadings, relevant authorities, and arguments of counsel, the
Court GRANTS the Respondent’s Motion fo Dismiss Petition for Judicial Review, and finds as
follows':

L BACKGROUND

According to the record, Stephen Yasmer (hereinafter “Respondent™), was employed at
CTHS. Opp 'n to Pet’r Mot. For Stay Pending Appeal, 1: 26-27. While working, the
Respondent was carrying a box of supplies down a stair case when he mis-stepped and fell.
Pet’r Mot. For Stay Pending Appeal, 3: 11-13. As a result of the fall, Respondent was
diagnosed with a dislocation, and fracture of his left ankle. /d. 3: 8-9. The Respondent
underwent surgery for his injury. /d. 3: 19,

Respondent filed a claim for workers’ compensation benefits, which was denied by
Gallagher, Inc. Opp 'n to Pet’r Mot. For Stay Pending Appeal, 3: 9-11. The Respondent
appealed that determination, and the Hearing Officer affirmed the claim denial. Pet'r Mot. For
Stay Pending Appeal, 3: 22-25. The Respondent appealed this decision to an Appeals Officer
who reversed the Petitioner Administrator’s denial of liability for Respondent’s claim. /d. 3:
27-29. As a result, Gallagher, Inc. was ordered to accept the Respondent’s claim for benefits as
a workers’ compensation claim. Opp 'n to Pet'r Mot. For Stay Pending Appeal,

4: 16-20.
1L LEGAL STANDARD

In order to challenge a final decision and order issued by a Nevada Department of
Administration appeals officer, a party must file a petition for judicial review. NRS 616C.370.
When a party seeks judicial review of an administrative decision [in Nevada], strict compliance

with the statutory requirements is a precondition to jurisdiction by the court of judicial review.

!'In light of the Court’s order granting the Motion to Dismiss Petition for Judicial Review, the
Motion for Stay Pending Appeal is rendered moot.

2 2
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Kame v. Employment Security Dep’t., 105 Nev. 22, 25, 769 P.2d 66, 68 (1989) citing Teepe v.
Review Board of Indiana Emp. Sec. Div., 136 Ind. App. 331, 200 N.E. 2d 538, 539 (1964).
Requirements for judicial review petitions are contained in NRS 233B.130(2), which requires

that petitions are filed:

“In the district court in and for Carson City, in and for the county in which the aggrieved

party resides, or in and for the county where the agency proceeding occurred.”
NRS 233B.130(2)(b).

The Nevada Supreme Court has held that failure of a petitioner to strictly comply with the
requirements set out in NRS 233B.130(2) results in a lack of jurisdiction for a district court to
consider a petition for judicial review. Washoe County v. Otfo, 128 Nev. 424, 434, 282 P.3d
719, 726 (2012).

HI.  DISCUSSION

A. The Motion to Dismiss Petition for Judicial Review Is Granted Because The
Second Judicial District Court Lacks Jurisdiction.

In his Motion to Dismiss, the Respondent asserts the Second Judicial District Court does
not have jurisdiction because the Petition for Judicial Review was not filed in the proper district
court. Petitioner contends that jurisdiction is proper as to both CTHS and Gallagher, Inc.

In support, Petitioner first argues because CTHS has two locations in Reno and treats
patients throughout northern Nevada, it can establish residency in Washoe County as a domestic
corporation. Additionally, Petitioner attests that as an aggrieved party, Gallagher, Inc. has the
capacity to select the forum. Pet’r Opp'n fo Resp’t Mot. to Dismiss Pet. for Judicial. Review, 4:
13-14,

NRS 233B.130(2)(b) requires a petition for judicial review be filed in one of three
specific places. One location permitted by the statute is in the district court in and for Carson
City. The instant Petition for Judicial Review was filed in the Second Judicial District Court in
and for the County of Washoe. Under the statutory requirements, the Court does not have

jurisdiction to review the Pefition on this basis.
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Alternatively, the statute permits a petition for judicial review to be filed in and for the
county in which the aggrieved party resides. For purposes of Nev. Rev. Stat. § 233B.130(2)(b),
a corporation’s place of residence is that which is listed as the principal place of business in its
articles of incorporation, Liberty Mut. v. Thomasson, 130 Nev. 28, 34,317 P.3d 837, 836
(2012). Yet, a foreign corporation cannot have a fixed residence in any Nevada county for
purposes of Nev. Rev. Stat. § 233B.130(2)(b)’s residency requirement. Jd.

The Petitioner argues that Gallagher, Inc. and CTHS are the aggrieved patties. Pet'r
Opp’n to Respt’s Mot. to Dismiss Pet. for Judicial Review, 4: 1-5. Gallagher, Inc. is a foreign
corporation, that is licensed by the Nevada Department of Insurance to conduct business
throughout Nevada. Id. 4: 11-13. The Nevada Supreme Court has determined that a foreign
corporation, such as Gallagher, Inc., cannot have a fixed residence in any Nevada county for
these jurisdictional purposes. Furthermore, Gallagher, Inc. has not alleged that its principal
place of business is in Washoe County. Considering both binding precedent, and the lack of
authority to support licensure by the Nevada Department of Insurance conferring any type of
residency status, the Court cannot exercise jurisdiction over Gallagher, Inc. under Nev. Rev.
Stat. § 233B.130(2)(b).

CTHS has offices in Reno, Nevada. However, CTHS maintains over twenty locations
statewide, with only two of those locations being in Reno. Pet’r Opp 'n to Respt’s Mot. to
Dismiss Pet. for Judicial Review, 4: 2-3. Despite maintaining locations in Reno, CTHS has
registered its officers and directors to an address in Carson City. /d. at Exhibit 8. CTHS has not
alleged, nor has it proven that its principal place of business is in Washoe County. Therefore,
CTHS has failed to establish that they meet the residency requirements delineated by Nev. Rev.
Stat. § 233B.130(2)(b), making jurisdiction improper in Washoe County.

The statute finds one more location to be appropriate; a petition for judicial review can
be filed in and for the county in which the agency proceeding occurred. In this case, the agency
proceeding did not take place in Washoe County. The certificate of service for both the appeals

officer’s decision and order list an address in Carson City. Resp t Mot. to Dismiss Pet. for

4 4
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Judicial Review, Exhibit 8. Since the agency proceeding occurred outside of Washoe County,
this Court does not have jurisdiction.

Under Nevada law, “[a] district court is empowered to render a judgment either for or
against a person or entity only if it has jurisdiction over the parties and the subject matter.”
Young v. Nevada Title Company, 103 Nev. 436, 442, 744, P.2d 902, 905 (1987). The Court
cannot find a viable basis under Nev. Rev. Stat. § 233B.130(2)(b) to exercise jurisdiction.
Therefore, the Motion to Dismiss Petition for Judicial Review is GRANTED.

IV. CONCLUSION

Based upon the foregoing, and good cause appearing,

IT IS HEREBY ORDERED that Respondent’s Motion to Dismiss Petition for Judicial
Review is GRANTED as set forth above. The Petition for Judicial Review is
DISMISSED.

IT IS SO ORDERED.

DATED this 20 day of September, 2021,

B\

BARRY L. BRESLOW
DISTRICT JUDGE

5
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I hereby certify that I am an employee of the Second Judicial
District Court of the State of Nevada, County of Washoe; that on this _20 day of September,
2021, I electronically filed the following with the Clerk of the Court by using the ECF system

which will send a notice of electronic filing to the following:

JOHN P. LAVERY, ESQ.
EVAN BEAVERS, ESQ.
TODD EIKELBERGER, ESQ.

L f“"["p

Judicial Assistant
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