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CHRONOLOGICAL INDEX

DOCUMENT DATE VOL. | BATES
Verified Complaint 2/10/2021 |1 JA 00001-67
Notice of Pendency of Action | 2/10/2021 |1 JA 00068-69
(Lis Pendens)

Summons (Michael Edward | 2/19/2021 |1 JA_00070-74
Hatch)

Summons (Alisha Suzanne 2/19/2021 |1 JA_00075-79
Hatch)

Notice of Appearance (M. 3/4/2021 1 JA 00080-82
Simons)

Request for Hearing Pursuant | 3/5/2021 1 JA_00083-85
to NRS 14.015

Ex Parte Motion for Order 3/5/2021 1 JA 00086-89
Shortening Time

Emergency Motion to 3/5/2021 1 JA 00090-121
Expunge Lis Pendens

Motion to Dismiss 3/5/2021 1 JA 00122-154
Opposition to Ex Parte 3/8/2021 1 JA 00155-158
Motion for Order Shortening

Time

Reply in Support of Ex Parte | 3/9/2021 1 JA 00159-163
Motion for Order Shortening

Time

Request for Submission 3/9/2021 1 JA_00164-166
Order Setting Hearing 3/10/2021 |1 JA_00167-172
Notice of Hearing 3/11/2021 |1 JA_00173-175
Notice of Appearance (H. 3/12/2021 |1 JA 00176-178
Winston)

Demand for Jury 3/12/2021 |1 JA 00179-181
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Supplement to Emergency
Motion to Expunge Lis
Pendens

3/15/2021

JA 00182-184

-

Verified First Amended
Complaint

3/16/2021

1-2

JA-00185-254

Opposition to Motion to
Dismiss

3/16/2021

JA_00255-377

Opposition to Emergency
Motion to Expunge Lis
Pendens

3/16/2021

JA 00378-430

Affidavit of Kari Anne
Johnson in Support of
Opposition to Emergency
Motion to Expunge Lis
Pendens

3/17/2021

JA_00431-436

Notice of Proposed Exhibits
(Plaintiff)

3/17/2021

2-3

JA_00437-570

Reply in Support of
Emergency Motion to
Expunge Lis Pendens

3/19/2021

JA_00571-586

Request for Submission

3/19/2021

JA _00587-589

Transcript of 3/22/2021
Hearing

3/22/2021

JA_00590-616

Motion for Leave to File
Second Amended Complaint

3/25/2021

JA_00617-697

Motion to Dismiss First
Amended Complaint

3/30/2021

3-4

JA_00698-773

Request for Submission

3/31/2021

JA_00774-782

Plaintiff’s Objection to
Defendants’ Proposed Order
Granting Motion to Expunge
Lis Pendens

4/1/2021

JA_00783-799
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Opposition to Motion to
Dismiss Verified First
Amended Complaint

4/8/2021

JA 00800-822

Opposition to Motion for
Leave to File Second
Amended Complaint

4/8/2021

JA_00823-859

Defendants’ Response to
Plaintiff’s Objection to
Defendants’ Proposed Order
Granting Motion to Expunge
Lis Pendens

4/8/2021

JA_00860-875

Reply in Support of Motion
to Dismiss Verified First
Amended Complaint

4/8/2021

JA_00876-885

Request for Submission

4/8/2021

JA 00886-888

Reply in Support of
Plaintiff’s Objection to
Defendants’ Proposed Order
Granting Motion to Expunge
Lis Pendens

4/12/2021

JA_00889-893

Request for Submission

4/12/2021

TA_00894-896

Reply in Support of Motion
for Leave to File Second
Amended Complaint

4/14/2021

JA_00897-903

Request for Submission

4/14/2021

JA_00904-906

Order Granting Motion to
Expunge Lis Pendens

4/27/2021

JA_00907-911

Notice of Entry of Order

4/27/2021

JTA_00912-921

Notice of Release of Lis
Pendens

4/28/2021

JA 00922-924

Order to Set

5/21/2021

JA 00925-927
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Plaintiff’s Motion for Leave
to File Motion for
Reconsideration of Order to
Set or, Alternatively, Request
for Clarification of Order to
Set

5/25/2021

JA_00928-936

Notice of Hearing

6/1/2021

JA_00937-939

Minutes

6/8/2021

TA_00940

Opposition to Motion for
Leave to File Motion for
Reconsideration of Order to
Set, or, Alternatively,
Request for Clarification to
Set

6/8/2021

TA_00941-944

Reply in Support of
Plaintiff’s Motion for Leave
to File Motion for
Reconsideration of Order to
Set, or, Alternatively,
Request for Clarification of
Order to Set

6/10/2021

JA_00945-947

Request for Submission

6/10/2021

JA_00948-950

Request for Judicial Notice

6/23/2021

4-5

JA_00951-1069

Order Regarding the Court’s
May 21, 2021, Order to Set

6/29/2021

JA_01070-1073

Request for Judicial Notice
re: Notary Public Documents
and Signatures

7/6/2021

JA 001074-1096

Opposition to Request for
Judicial Notice

7/7/2021

JA_01097-1103

Minutes

7/14/2021

JA_01104-1105

Order Addressing Motions

8/2/2021

JA 01106-1107

Notice of Entry of Order

8/2/2021

JA 01108-1113
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Notice of Voluntary 8/12/2021 |5 JA 01114-1116
Dismissal

Motion for Attorney’s Fee 8/19/2021 |5 JA 01117-1173
Memorandum of Costs 8/19/2021 |5 JA 01174-1182
Motion to Retax Costs 8/20/2021 |5 JA 01183-1189
Opposition to Motion for an | 8/27/2021 |5 JA 01190-1197
Award of Attorneys’ Fees

and Costs

Reply in Support of Motion | 9/2/2021 5 JA 01198-1214
for an Award of Attorneys’

Fees and Costs

Opposition to Motion to 9/2/2021 5 JA 01215-1217
Retax

Request for Submission 9/2/2021 5 JA 01218-1224
Reply to Opposition to 9/8/2021 5 JA 01225-1231
Motion to Retax Costs

Request for Submission 9/8/2021 5 JA 01232-1233
Order Regarding Attorneys’ | 10/1/2021 |5 JA 01234-1238
Fees and Costs

Notice of Appearance (K. 10/5/2021 |5 JA 01239-1241
Robison)

Notice of Entry of Order 10/21/2021 JA 01242-1251
Notice of Appeal 10/21/2021 JA 01252-1254
Notice of Cross Appeal 10/27/2021 JA 01255-1257
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ALPHABETICAL INDEX

DOCUMENT DATE VOL. | BATES
Affidavit of Kari Anne 3/17/2021 |2 JA 00431-436
Johnson in Support of

Opposition to Emergency

Motion to Expunge Lis

Pendens

Defendants’ Response to 4/8/2021 |4 JA_00860-875
Plaintiff’s Objection to

Defendants’ Proposed Order

Granting Motion to Expunge

Lis Pendens

Demand for Jury 3/12/2021 |1 JA 00179-181
Emergency Motion to 3/5/2021 1 JA 00090-121
Expunge Lis Pendens

Ex Parte Motion for Order 3/5/2021 1 JA 00086-89
Shortening Time

Memorandum of Costs 8/19/2021 |5 JA 01174-1182
Minutes 6/8/2021 4 JA 00940
Minutes 7/14/2021 |5 JA 01104-1105
Motion for Attorney’s Fee 8/19/2021 |5 JA 01117-1173
Motion for Leave to File 3/25/2021 |3 JA 00617-697
Second Amended Complaint

Motion to Dismiss 3/5/2021 1 JA 00122-154
Motion to Dismiss First 3/30/2021 |3-4 JA 00698-773
Amended Complaint

Motion to Retax Costs 8/20/2021 |5 JA 01183-1189
Notice of Appeal 10/21/2021 | 6 JA 01252-1254
Notice of Appearance (H. 3/12/2021 |1 JA 00176-178
Winston)

Notice of Appearance (K. 10/5/2021 |5 JA 01239-1241

Robison)
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Notice of Appearance (M. 3/4/2021 1 JA 00080-82
Simons)

Notice of Cross Appeal 10/27/2021 | 6 JA 01255-1257
Notice of Entry of Order 4/27/2021 |4 JA 00912-921
Notice of Entry of Order 8/2/2021 5 JA 01108-1113
Notice of Entry of Order 10/21/2021 | 6 JA 01242-1251
Notice of Hearing 3/11/2021 |1 JA 00173-175
Notice of Hearing 6/1/2021 |4 JA 00937-939
Notice of Pendency of Action | 2/10/2021 |1 JA_00068-69
(Lis Pendens)

Notice of Proposed Exhibits | 3/17/2021 | 2-3 JA_00437-570
(Plaintiff)

Notice of Release of Lis 4/28/2021 |4 JA 00922-924
Pendens

Notice of Voluntary 8/12/2021 |5 JA 01114-1116
Dismissal

Opposition to Emergency 3/16/2021 |2 JA 00378-430
Motion to Expunge Lis

Pendens

Opposition to Ex Parte 3/8/2021 1 JA 00155-158
Motion for Order Shortening

Time

Opposition to Motion for an | 8/27/2021 |5 JA 01190-1197
Award of Attorneys’ Fees

and Costs

Opposition to Motion for 6/8/2021 4 JA 00941-944

Leave to File Motion for
Reconsideration of Order to
Set, or, Alternatively,
Request for Clarification to
Set
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Opposition to Motion for 4/8/2021 JA 00823-859
Leave to File Second

Amended Complaint

Opposition to Motion to 3/16/2021 JA 00255-377
Dismiss

Opposition to Motion to 4/8/2021 JA 00800-822
Dismiss Verified First

Amended Complaint

Opposition to Motion to 9/2/2021 JA 01215-1217
Retax

Opposition to Request for 7/7/2021 JA 01097-1103
Judicial Notice

Order Addressing Motions 8/2/2021 JA 01106-1107
Order Granting Motion to 4/27/2021 JA_00907-911
Expunge Lis Pendens

Order Regarding Attorneys’ | 10/1/2021 JA 01234-1238
Fees and Costs

Order Regarding the Court’s | 6/29/2021 JA 01070-1073
May 21, 2021, Order to Set

Order Setting Hearing 3/10/2021 JA 00167-172
Order to Set 5/21/2021 JA 00925-927
Plaintiff’s Motion for Leave | 5/25/2021 JA 00928-936
to File Motion for

Reconsideration of Order to

Set or, Alternatively, Request

for Clarification of Order to

Set

Plaintiff’s Objection to 4/1/2021 JA_00783-799

Defendants’ Proposed Order
Granting Motion to Expunge
Lis Pendens
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Reply in Support of
Emergency Motion to
Expunge Lis Pendens

3/19/2021

JA 00571-586

Reply in Support of Ex Parte
Motion for Order Shortening
Time

3/9/2021

JA 00159-163

Reply in Support of Motion
for an Award of Attorneys’
Fees and Costs

9/2/2021

JA 01198-1214

Reply in Support of Motion
for Leave to File Second
Amended Complaint

4/14/2021

TA_00897-903

Reply in Support of Motion
to Dismiss Verified First
Amended Complaint

4/8/2021

JA 00876-885

Reply in Support of
Plaintiff’s Motion for Leave
to File Motion for
Reconsideration of Order to
Set, or, Alternatively,
Request for Clarification of
Order to Set

6/10/2021

JA_00945-947

Reply in Support of
Plaintiff’s Objection to
Defendants’ Proposed Order
Granting Motion to Expunge
Lis Pendens

4/12/2021

JA 00889-893

Reply to Opposition to
Motion to Retax Costs

9/8/2021

JA 01225-1231

Request for Hearing Pursuant
to NRS 14.015

3/5/2021

JA_00083-85

Request for Judicial Notice

6/23/2021

JA_00951-1069

Request for Judicial Notice
re: Notary Public Documents
and Signatures

7/6/2021

JA_001074-1096
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Request for Submission 3/9/2021 1 JA 00164-166
Request for Submission 3/19/2021 |3 JA 00587-589
Request for Submission 3/31/2021 |4 JA 00774-782
Request for Submission 4/8/2021 4 JA_00886-888
Request for Submission 4/12/2021 |4 JA_00894-896
Request for Submission 4/14/2021 |4 JA 00904-906
Request for Submission 6/10/2021 |4 JA_00948-950
Request for Submission 9/2/2021 5 JA 01218-1224
Request for Submission 9/8/2021 5 JA 01232-1233
Summons (Alisha Suzanne 2/19/2021 |1 JA 00075-79
Hatch)

Summons (Michael Edward | 2/19/2021 |1 JA_00070-74
Hatch)

Supplement to Emergency 3/15/2021 |1 JA 00182-184
Motion to Expunge Lis

Pendens

Transcript of 3/22/2021 3/22/2021 |3 JA 00590-616
Hearing

Verified Complaint 2/10/2021 |1 JA 00001-67
Verified First Amended 3/16/2021 | 1-2 JA-00185-254

Complaint
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CERTIFICATE OF SERVICE
Pursuant to NRAP 25, I certify that I am an employee of SIMONS HALL
JOHNSTON PC, and that on this date I caused to be served a true copy of the
JOINT APPENDIX VOL. 4 on all parties to this action by the method(s)

indicated below:

Qﬂ by using the Supreme Court Electronic Filing System:

Kent R. Robison

Clayton P. Brust

Stefanie T. Sharp

Hannah E. Winston

Robison, Sharp, Sullivan & Brust
71 Washington St.

Reno, NV 89503

Attorneys for Respondents

DATED: This ? day of March, 2022.

e
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the case Allen v. Wens I think is very instructive in this
case. And the defendants have taken the position that it was
an unrecorded deed that should have put the Allens on notice
of their claim, bﬁt it wasn't the unrecorded deed that was at
issue in that case. Yes, the Allens' deed didn't get
recorded. When they realized it wasn't recorded, they went
and recorded it. But ten days prior to that, that the third
party purchaser of the ranch had recorded their own deed.

Now, going forward when the Allens decided to sue,
yet defendant argued that third party purchaser's deed was
the deed that should have put the Allens on notice. And I
just wanted to clarify that fér the Court, because, you know,
this idea that the constructive notice bars the claims is
completely rejected by the Nevadé Supreme Court. So I just
wanted to clarify that one issue. And on that we'll submit,
your Honor.

THE COURT: Thank you, Ms. Winston. Mr. Simons,
your reply.

MR. SIMONS: Yes, your Honor. The Nevada Supreme ’
Court doesn't completely reject the recording statute and the
caselaw Bemis and the recognition of the case across the
United States including United States Supreme Court that does
say recordation of public deeds provides constructive notice,

because they're public, they're recorded in a county
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recorder's office, they're contained on an index. And even
if you lose a deed or you give it to a landscaper or it burns
or disappears, it's always, always, always a public record.
That's why that rule applies.

Now, there is no exception to the rule for fraud.
I'll say this again, there is not an exception to the
constructive notice rule of recorded deeds for contemplation
or theories of fraud under Nevada law. It is an absolute.
That's why I called it a bright line rule.

And, in fact, it's been recognized that it is
well-recognized and the other cases didn't have the
implication, the bright line rule did not apply. So when you
hear these arguments that there's not a bright line rule,
there's no recognition by Ms. Winston under Nevada's
recording statute, 111.320, tﬁéﬁbspecific&lly says tﬁis
provides notice to the world.

They haven't addressed that at all in any of their
briefing. You know why? Because it's fatalf So they think,
we'll just ignore it. You know, it —-- they're desperately
trying to salvage what they've got and they have nothing.
When I say they havé nothing, Ms. Johnson does not have a
claim that will be upheld in this. case.

I'm going to walk you through some of what was

sald, because there was some really flamboyant comments such

20
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as somebody doesn't give $650,000 as a gift. Well, you don't
know the underlying facts, but that's actually what happened.
The structure that is -~ we're dealing with now in this
litigation was because Ms. Johnson was trying to perpetrate a
fraud on the IRS. So we'll get to that at the appropriate
time, but this isn't the appfopriate time.

So what we look at is actually what is before you
and what was before you is a complaint. That's it. That's
all we look at in terms of a lis pendens, because a lis
pendens is a very drastic, draconian element of relief where
you jump ahead of everybody in line, you slap a prejudgment
writ of attachment on somebody's property. And the Waddell
cases and all the cases say that is abusive and attorneys
abuse this all the time.

And you just don't get to shoehorn yourself in
saying, I'm going to assert an equitable lien and that
magically transmutes my case into a case asserting a legally
cognizéble right to the ownership of the property. We don't
have a right here. We have breach of contract claims and a
fraud claim. They're all barred.

Now, the breach of the note, which is the, we'll
pay you back some money, that's an installment contract.
That doesn't even achieve the standard of the subject matter

of jurisdiction of the Court.
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So let's go to the first claim for relief, which
Ms. Winston says, well, it's a breach of the purchase
agreement and my client had an obligation to put the name on
the title. There is no -- did you see any allegation in the
complaint, in the verified complaint or in the affidavit,
what provision of the contract provides that? There is isn't
one.

The seller had the duty to transfer title. If the
seller did not transfer title appropriately, then the proper
party is sue the seller. If the escrow company didn't
document the transaction appropriately and perpetrated a
fraud, sue the escrow company.

Ms. Johnson signed a document endorsing saying,
I'm not going to hold title to this property. That is
binding. And they even attach it. They try to explain it,
but as you see facially, you have to accept that as true,
because they say that's there. That's attached to the deed.
They haven't asked for a reformation of the deed. They
haven't put any of these claims in, because they don't exist.

So as of today's date, the claim for -- there's
only four claims. Well, at least they put a new one in. I
lost track of some their claims when they were jumping
around. Just one second, I'll get my list. I gave you a

list of the claims in my brief, your Honor. They added a
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declaratory relief claim at the end. So fraud, unjust
enrichment, a breach of a confidential relationship, that;s
three years. Breach of the note, installment note, that's
not even pertaining to the subjéct matter. Breach of the
contract, the PSA, there's no obligation in there that binds
my client.

And guess what else? They put it in the record --
do you have access to that agreement, your Honor?

THE COURT: Yes.

MR. SIMONS:F Going to have you turn to page 3 of 8
and you go down to paragraph nine and C; A, B, C and D; C and
D are on the next page.

THE COURT: Yes.

MR. SIMONS: Assuming there's such a claim that
would exist, it is subject to binding arbitration under the
federal arbitration act. They can't even bring it here.
They're going to be subject to a motion to compel arbitration
and dismiss this action if that claim even survives.

So why are we here? Why are we here is solely for
the motion on a lis pendens to expunge. Did they satisfy
their legal obligations? No. They want you to exercise an
equitable remedy during the pendency of a lawsuit over money,
which the Nevada Supreme Court said is absolutely wrong. And

while they skirt around the issue, they never come out and
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address that and say, look, we recognize we're only asking
for remedies and there's a distinction under the law between
remedies and claims and that's what the law says across the
country.

I feel, as you can tell, extremely confident on
this one. So is there any questions you have of me, because
I'm more than happy to address what is concerning you rather
than what I would like to talk about.

THE COURT: I appreciate that. No, I don't have
any questions, Mr. Simons. I'm prépared to rule on the
motion to expunge the lis pendens. A lis pendens is a
creature of statute in Nevada. The applicable statute is NRS
14.015, not notably NRS 14.010, not a mortgage instrument,
it's a simple note.

The reason to my eye the Nevada Supreme Court has
confirmed that lis pendens is not appropriate when equitable
remedies are implicated is not so much the distinction
between a remedy and a cause of action as it is this: For
example, the plaintiff seeks a constructive trust, claiming,
I was defrauded, and so I should color this -- be able to
color this title so that my security is perfected.

That is the problem. A grant of this lis pendens
or the, said differently, allowing this lis pendens to remain

would be to give the plaintiffs the remedy of constructive
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trust without a trial.

What plaintiffs want is security. Plaintiff
claims she loaned money to the defendants. She loaned money
to the defendants, and Ms. Winston eloquently argues, who
loans $600,000 to péople without security? Well, I don't
know.

In fact, in the plaintiff's own documents are
this: Exhibit 5 to the complaint and the amended first
verified complaint is a document entitled endorsement to
agreement of sale, which is purportedly signed by the
plaintiff on July 29th, 2015, which removes her from the
agreement at closing so that she will be removed and not
referenced in any conveyance document provided by any of them
for any reason, apparently. After that, the deed was
recorded on August 6th.

The plaintiff's own affidavit indicates she asked
for a copy of the deed, never got it for reasons that she
will no doubt have an explanation for.

On those facts, I cannot say the plaintiff is
likely to prevail or has a fair chance of success given my
understanding of the additional legal clouds related to
statute of limitations, jurisdiction,_et cetera.

To ﬁe clear, my ruling is narrowly on NRS 14.015,

subsection three. I do not find the plaintiff is likely to
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prevail or even has a fair chance of success coupled with the
hardship that she didn't know of or understand.

Mr. Simons, I'm going to ask you to craft the
order expunging the lien. Do you have any questions for
purposes of.drafting that order?

MR. SIMONS: No. You were very clear. Thank you.

THE COURT: Ms. Winston, is there anythingvyou
would like to place into the record?

MS. WINSTON: I would just like the order to
reflect that Mr. Simons did not present any counter
affidavits or actual evidence for this Court's consideration.

THE COURT: I'm not going to place that in the
order. If that is the status of the record, it is. 1In the
end, of course, you bear the burden of proof and using your
own evidence is appropriate in the ruling. So thank you for
that.

It appears to me, counsel, that you're all
healthy. I'm fond of all of you. I hope it is true. I hope
your extended families are likewise healthy. These are
remarkable times. Please take good care. I look forward to
being of assistance to this case as the case proceeds in
whatever manner it does.

—-000--
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STATE OF NEVADA )
) ss.
County of Washoe )

I, STEPHANIE KOETTING, a Certified Court Reporter of the
Second Judicial District Court of the State of Nevada, in and
for the County of Washoe, do hereby certify;

That I was present in Department No. 7 of the
above-entitled Court on March 22, 2021, at the hour of 1:30
p.m. and took verbatim stenotype notes of the proceedings had
upon the hearing in the matter of KARI A. JOHNSON, Plaintiff,
vs. MICHAEL EDWARD HATCH and ALISHA SUZANNE HATCH,
Defendants, Case No. CV21-00246, and thereafter, by means of
computer-aided transcription, transcribed them into
typewriting as herein appears;

That the foregoing traﬁscript, consisting of pages 1
through 27, both inclusive, contains a full, true and
complete transcript of my said stenotype notes, and is a
full, true and correct record of the proceedings had at said

time and place.
DATED: At Reno, Nevada, this 24th day of March 2021.

S/s Stephanie Koetting
STEPHANIE KOETTING, CCR #207
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PURCHASE CONTRACT AND RECEIPT

THIS PURCHASE CONTRACT AND RECEIPT (the “Agreement”) dated this 13 day of December, 2014is by

and between Toll South Reno LLC (“Seller”) and Michael and Alisha Hatch and Xarl Johnson (“Buyer”) uader
the following terms and conditions:

1. PURCHASE:  Seller hereby agrees to sell and Buyer agrees 16" buy Lot"0055 (the “Lot") of
Estates at Saddle Ridge subdivision, Lot {n the records of Washoe County, Nevitls, haViig a street address of
9845 Firefoot Lane, Reno, NV 89521 , together with a residence (the “Residence™ to be constructed thercon in
accordance with Seller’s Plan Willshire Sonoran (the Lot and Residence being hereinafter refetred to as the
“Property”). The purchase price to be paid by Buyer for the Property and metidd ‘B piiyiiicrt-ghall-be-us-follows
subject to any adjustments set forth on Exhibits “B” or "C™

S

Purchase Price ++§489,995

Earnest money applied from non-binding, [ot reservation agreement,
which is to be released to Seller from escrow upon execution of this
Agreement

T FYING

$5,000

Additional Earnest Money paid to Seller 19,500

Mortgage Amount $0
Note for balance of 10% down is $24,500,

Cash due at Closing (exclusive of closing costs) $465,495

TOTAL $489,995

Buyer agrees that all of the above payments (except for the Mortgage Amount and cash'due at Closing) shall be paid
direct to Seller outside of Escrow and may be used by Seller prior to the Closing; however, at the Closing, Buyor
wilt be credited with all such payments. Buyer assumes the risk of losing such amoiiiits paid to Seller if Buyer Is

unable or unwilling to perform under the terms of this Agreement. V% [/
. J 4 Y
Buyer's Init{als@lﬂg_{__

2, AFPROVAL OF SELLER. This Agreement will nat be binding upon Sellér unless executed by
an officer of Seller within 30 days of Buyer's fon of this Agr t; Seller's salésperson has no authérity to
bind Seller herounder. This Agreement shall constitute an imrevocable offer by Buyeér for this 30" day period.
Notwithstanding the foregoing, Seller may deposit into any one or more of its banking décounts any such sums paid
on account of the purchase price and extrag during said 30 day period. Any such'deposit of funds shall not
constitute Seller’s approval of this Agreement. : b ’

i C v g e

3. MORTGAGE APPLICATION, Buyer has the right to select a'inortgage lender of Buyer's
chaosing. Buyer shall in good faith make = truthful and complete application to TBI Mortgage and aty other iender
of Buyer's chaosing. Buyer represents to Seller that the information contained in the loan qualification questionnaire
already provided to Seller is truthful and accurate as of the date of Buyer’s exeoution hercof, Buyer understands that
Seller is relying on Buyers information and on Buyer demonstrating that Buyer has or shall have sufficlent fands to
completé Closing in order for Seller to proceed with building the home,

Within 14 days of Buyet’s execution of this Agreement (“Mortgage Application Period"”), Buyer agrees to submit, at
no cost to Buyer, a loan application to TBI Mortgage, under conditions herein stated for a morigage amount not to
exceed $0, at market rates applicable to the Buyer. Buyer may alsa submit, at Buyer’s own expense, an application
to any mortgage lender of Buyer’s choosing within the Mortgage Application Period. If Buyer chooses to apply to a
lender other than TBI Mortgage Company, Buyer shall, within the Mortgage Application Period, return to Seller the
completed Request for Lender Information form. Buyer shall cause cach prospective mortgage lender to dlsclose to
Seller all requested information regarding Buyer’s loan application and credit report,

Buyer shall take all necessary action to secure financing. Buyer agrees to inform Seller on an ongoing basis of the
. status of each loan application. Buyer shall furnish all information required by any prospective lender, within 5 days
" of any such request. Buyer agrees to immediately send Seller copies of any notice from Buycr's lender(s) rejecting
Buyer’s loan application(s). If Buyer is not approved for a morigage within 45 days of the date of Buyer’s execution
of this Agreement, Seller shall extend the morigage application approval process amntil such time as (1) Seller
submits another application on substantially the same terms described above to a lender chosen by Sel}er, with no
additional application fee to Buyer, or (2) Seller declares this Agreement null and void, in which event, if Buyer has
timely applied for a mortgage, pursued a mortgago diligontly, and otherwise satisfied all obligations under this
paragraph, the deposit shall be returned to Buyer, together with all sums paid on account of the purchase price and
extras without interest, and neither party shall have any further rights or labilities hereunder.

Within five (5) days receipt of a loan commitment from the lender that Buyer iplem‘]s 1o use f"or'Clqg.in'g, Buyer
agrees to (i) accept the commitment and (if) mail an exccuted copy of the commﬂu‘:exlu'lo Sellef. Bu;
execute all documents and pay all fees required to consummate the mortgage transaction, Buyer agre!

1
b e
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action which shall have a materially delrimental impact on Buyer's findiial Gofiditis ptinig the loun
commitment, Buyer agrees to be responsible for and bear the risk of meétitig* il ‘éfnds and conditions of the
commitment, if any, including, but not limited to, the sale of other reaf estate presently dwned by Buyer, and for any
changes in the interest rate until the Buyer locks the interest rate. Buyer’s fatlure to fiullfill ‘any of sich conditions or

the termination or expiration of the mortgage commitment after it s received, for any rcason, shall not release Buyer
from Buyer's obligations under the Agtecment,

4. CONSTRUCTION AND COMPLETION.

(a) Seller shall cause the Residence to be constructed in’ sibsiantial ‘conformance with
Seller’s standard plans for the mode] selected by Buyer (the “Plans™) and thié specifications attached Hereto as
Exhibit “D", if any, (the “Specifications”) subject to (i) substitution of materials; fixtiires and appliances of equal or
better value, (ii) such changes in the Plans and Specifications as may be required by any; State, Federal, County or
local government authority or in arder to accommodate Buyer's requested chafizés to the plAnS and speciiicafions,
and (iii) any changes which may be required by any applicable homeowner association architectural committec.
Buyer shall fully cooperate with Seller to expedite processing and obtain the approval of the applicable municipality
and architectural committee for the Plans and changes thereto, T T R

B I K I CITT R T PRI T P A

) Seller agrees to complete the construction of the Residence yyithin a period of 2 years
from the date this Agresment is signed by Buyer. If an Event of Delay occurs, fhis 2-year peilod. shall be gxtended
for a period of time equal to the length of the Evont of Delay. An Event of Deldy 13 defined as strikes or other Tabor
disputes, shortages of labor or materials, weather conditions, Acts of Gad, acts'of the federal, state or municipal
governments or any govemmental agency, including, but not limited to, building or other code mspections and
approvals, govemmental regulations, fire or other casualties and any other delays" 'qu'é\"' 1 by 1alv. 1t is theé express
intent of the parties hereto that the parties’ rights and obligations under this Agteeent.be constried in the manner
necossary to exempt this Agreoment and the salo of the Property from repistratioh wfided the Interstate Land Sales
Full Disclosure Act, and both Buyer and Soller hereby expressly waive any right or provision of this Agreement that

would otherwise preclude any exemption, and such right or provision shall be severedrfrom, this Agreement and
given no effect. '

' i

(c) ‘Within fourteen (14) days from the date Seller accepts ghisf Agreement, Buyer ‘Shall
complete Seller’s Initial Selection Sheet relative to injtial variable color afid strilctural components to be
incorporated into the Residence, Within the earlier of sixty (60) days from the date Seller accepts this Agreement or
fourteen (14) days from the commencement of construction, Buyer shall select all other variable decorative
components or materials which are to be constructed, installed or applied by Seller, incfuding but not limited to,
landscaping selections. If such selections are nat made within the required time periods, Seller shall have the right
to make such sefections and Buyer shall be charged Seller's standard price for such'séléétions and the Purchase
Price shall be increased dingly. All selections shall be final and binding on Buyer, whether selccted by Buyer
or by Seller pursuant to the terms of this paragraph.

All such changes ta the Plans or Specifications requestéd by Buyer must be shbinittigd m
writing to Seller for review and pricing. No such changes shall be effective unless’ 'a'cce:ptéd in wrltmg byiStiller..:

(e) Certain items of outside work (e,g, grading, seeding and’ dri\i:q\,v;ay) mdy not be, t'c.ugpletgd
prior to Closing. Seller agrees to complete such items after closing as soon as pféctim‘_,x_l,axid .wenther permitting and
Buyer agrees that there will be no holdback or escrow of any part of the Purchasc Pricc, C

® Some of the items set forth in Exhibils “B” and *D” may be allowance items. bepe.udi.ng
upon the selection made by Buyer, the price of the allowance item may differ from the estimate shown on Exhibit
“B” or “D". Once Buyer makes its final sclections on each allowance item, Seller shall provide current pricing on
the allowance item and the amount of the Purchase Price shall be adjusted accordingly. . .

(8) Within a ressonable period of time following the Closing, Seller shall remedy punch list
items and make adjustments agreed to by Buyer and Sellcr in a walk-through inspection which will be scheduled by
Seller and Buyer cither prior to or immediately after the Closing. The existence of any such punch list items or
other nonstructural construction defects shall not entitle Buyer to cancel this Contract or delay the Closing,

5. POSSESSION, ESCROW AND CLOSING.

(@ Possession of the Property shall remain exclusively with Seller until the Recorded
Closing and Buyer shall uot have the right to talke possession or occupancy perform or cause to be performed any
custora or other work on the Property prior to the Closing,

® Seller and Buyer hereby employ the escrow agent designated on Exhibit “A” (the
“Escrow Agent”) to act as escrow agent to facilitate the Closing of this transaction. Upon Closing, Escrow Agent
shall cause the recording in the appropriate county offices of all necessary documents, disburse all funds, arange for
\ssuance to Buyer of the title insurance policy referred to below and arrange for issuaace to any lender any required
title insurance policy insuring lender's interest in the Property and the amount required by such Lender. T_ho parties
hereto grant to Escrow Agent the right to execute on their behalf an Affidavit of Value to enable recording of the
deed, using the total purchase price set forth above, unless instructed mutually by the parties to the contrary..

© Closing shall occur within seven (7) days after written notice to close is given by Seller,. -
provided that by the date scheduled for Closing the municipality in which the Property is located has approved the.

Residence for occupancy. The approval by the municipality shall incfude an electrical clean'mce or eqyivalent.

o1/ S
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Should Buyer not fully perform all of its payment and performance obiigitiiis on or before the date set for the
Closing, in addition to all other payable h der, Buyer shall pay to Seller to compensate Seller for the
dek'xy, interest at twelve percent (12%) per anaum on the entire unpaid portion of the purchase price and
options/upgrades from the date originally scheduled for the Closing to the date that this transaction is actually
completed, unless Seller elects to cancel this transaction by reason of the failure of Buyer to timely complete this
trausaction on the Clesing, or unless such non-performance by Buyer is caused by Seller’s non-performance of any
terms or conditions hereof. Selicr shall nat be liable to Buyer for any costs, cxpenses, osses or damages incurred by
Buyer a3 a result of any delay in the Closing, including but not limited to, any loss"or durhige as a result of any
tngrease in commitment fees, points or interest rates assessed or charged by any fender. Buyer hds the sole
responsibility to arrange for utilities to be turned on at the Property and any delays incuired in connection thorawith

shall not entitle Buyer to delay the Closing and Seller shall have no respunsibi.lityjiq S_o' 1éction therewith.” N

6. CONVEYANCE AND TITLE INSURANCE. At the Clési‘ng, -Seller shall pay for a
Standard Owner's Policy of Title Insurance insuring title in the amount of the total purchase price for the Property.
Title to the Property shall be conveyed by Grant deed at the Closing free and-clear of all tiens and encumbrances
except (i) patent reservations, (ii) taxes and assesstents not due and payable at Closing, (iii) any liabilities, charges
and obligations {mposed upon the Property by reason of inclusion or membei ny elecirical, ‘agricultural,
hospitnl, community facilities or other impravement district or any water useys. 1 or drafiage distnet, (iv)
any Declaration of Covenants, Conditions or Restrictions for the subdivisiotian sfanried community in
which the Property is located and any amendments thereto, (v) matters showi¢ of the ‘Subdiviston, or
which an accurate survey would show, (vi) easements and rights of way for foads, carals, ditches, drainage and
public utilities, (vii) water rights, (vili) Buyer’s purchase money encumbrance, if any, (ix) any other matters of
record not adversely affecting marketability of title to the Property; and (x) any matters agreed in writing by Buyer.

1. CLOSING COSTS AND PRORATIONS. In addition to the Purchase Price of the Property,
Buyer shall deposit in escrow at or prior to the Closing, an amount (determined by Esciow, Agent or any Jender)
equal to the cost of all financing costs (including but not limited to credit reports, appiraisal fees, inspection fees,
recording fees, document preparation charges, insurance premiums, loan origination fees and points), tax service
fees, one-half (1/2) of the escrow fee and all other changes normally assessed against a buyer (as determined by
Escrow Agent), such impounds for taxes, interest, insurance and homeowner’s assoclation dssessments as may be
required by lender, and the cost of any title insurance premifums in excess of the cost of a Standard owner’s policy of
title insurance. Buyer acknowledges that Buyer is responsible to pay all applicable Real Property Transfer Taxes at
close of escrow. Taxes, general and special assessments, comumunity facilities distdctimprovement -district
assessments and homeowner association assessments (“Prorate Items") shall be prorated as of the Closing based on
the most recent information available to Escrow Agent without adjustment following the Closing; however, if Buyer
causes any delay in the Closing, Buyer shall be responsible for all Prorate Items ‘froni’ the daté initially establishcd
for the Closing regardless of the actual date of the Closing. oot

8. DEFAULT AND REMEDIES. . s N

@ If Buyer defaults in performing any of its obligations under this Agreement, and such
default continues for 7 days afier written notice, Seller shall have the right, as its sole remedy, to terminate this
Apreement and retain all sums paid to Seller or its parents, subsidiaries or affiliates and to enforce any progaissory
notes given by Buyer to Seller or its parents, subsidiaries or affiliates, s liquidated damoges. Buyer and Seller
agree that such damages are not a penalty, but represent the parties' best estimate of the actual damages whiclll Seller
will sustain upon a default by Buyer, which damages are substantial but are not capable of precise de,term%uation.
No delay or forbearance by Seller in exercising any right or remedy hereunder shall be dccmtid to be h‘}‘(niver
thereof: ’ " e

) If Seller defaults under this Agreement and such default continues for 7 days after written
notice, Seller's sole liability shall be the return of all sums paid on account of the purchase prico and extras to Buyer
and this Agreement shall be terminated in all other respects; '

{c) Notwithstanding anything contaitied in this Agreement to tho contrary, in the event of
Seller’s default under Section 4(b) of this Agreement, Buyer shall have all remedies available at law and in equity

without limitation or restriction. " {}
. Buyer’s lnitialszﬂw%\# %)(-/

9. ARBITRATION: Buyer, on behalf of Buyer and all residents of the Property, including minor
children, hereby agree that any and all disputes with Seller, Seller’s parent company or their partners, subsidiaries,
or affiliates arising out of the Praperty, this Agresment, the Home Warranty, any other agreements, communications
or dealings involving Buyer, or the construction or condition of the Property including, but not limited to, disputes
concerning breach of contract, express and implied warranties, personal infuries and/or illness, mold-related claims,
representations and/or omdssions by Seller, on-site and off-site conditlons and all other torts and statutory causes of
action (“Claims™); shall be resolved by binding arbitration.

(a) All disputes arising out of the Home Warranty or any other cxpress warranties shall be
tesolved by binding arbitration in accordance with the rules and procedures set forth in the Home Warranty,

() All other Claims, regardless of the amount in dispute, shall be resolved by binding
arbitration by the American Arbitration Association (*AAA”) and in accordance with its' Expedited Pmceglures
of the Commercial Arbitration Rules, which Rules con be viewed at www.adr.org. IfAAA is unable to arbitrate
4 particular claim, then that claim shall be resolved by binding arbitration by AAA’s successor or an equivaicnt
organization mutually agreed upon by the Parties.

hr
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@ The provisions of this paragraph shall be governed b‘)'; ;('l‘\:i‘s;d;;iéibhé'"df the Federal
Arbitration Act, 9 U.S.C. § §1, et seq and shall survive settlement.

. () In addition, Buyer agrees that Buyer may riot initiate aily arbitration proceediiig Tor fny
Claim unless and until Buyer first provides a copy of the Demand for Arbifration stating specific written, notice
of each claim (sent to 250 Gibraltar Road, Horsham, PA 19044, Attn: Dispute Resolution— Legal Department)
and gives Scller a reasonablo opportunity after receipt to cure any defanlt . T

) '—.---EJ&/e}’vs Iﬁltials:!%% —’KCC(),

BUYER HEREBY WAIVES THE RIGHT TO A PROCEEDING IN A COURT OF LAW
(INCLUDING WITHOUT LIMITATION A TRIAL BY JURY):FOR ANY CLAIMS OR
COUNTERCLAIMS BROUGHT PURSUANT TO THISAGREEMENT. THE
PROVISIONS OF THIS SECTION SHALL SURVIVE CLOSING, " '

10. NO ORAL CHANGES OR REPRESENTATIONS.

(@) Seller wishes to avoid any misunderstandings concerning the purchase of the Property

and it is the policy of Sellor not to enter into any oral agreements or fo ask any buyer to rely on any oral

representations concerning the Property or the subdivision in which the property is located. The entire Agreement

between Buyer and Seller must be expressed in writing. Therefore, Buyer shall write in; below any representations

or promises which are not sct out in this Agreement, but which have been made by Seller or its purported agents or
employees, and upon which Buyer is relying in making this purchase, and if there are none, Buyer shall so indicate,

NoiE

I TS W T S ey

" Buyer's lnitials:/ize/ { Big’ﬁ ”‘f-{)

- ——-—Buyer‘s-lnitiuls:m— ‘/EQ
(G

®) BUYER ACKNOWLEDGES THAT THERE ARE. NO UNDERSTANDINGS,
REPRESENTATIONS OR PROMISES OF ANY KIND THAT HAVE BEEN-MADE TO INDUCE THE
EXECUTION OF THIS AGREEMENT AND THAT AGREEMENT SETS.FORTH IN FULL THE ENTIRE
AGREEMENT BETWEEN THE PARTIES. BUYER FURTHER ACKNOWLEDGES THAT IT HAS NOT
RELIED ON ANY ORAL AGREEMENT, STATEMENT, REPRESENTATION OR OTHER PROMISE
THAT IS NOT EXPRESSED IN WRITING IN THIS CONTRACT. No sales‘lierson'or broker has any authority
to modify the terms hercof nor any authority to meke any representation or agreement not.contained in this
Agzeement and no other person on behalf of Seller is authorized to make any fiture oral agreement upon which
Buyer may rely to cancel, change or modify any portion of this Agreement. This Agreement supgrsedes any and all
prior understandings and agr This Agr may be amended or modified only by an agreement in
writing signed by Buyer and Seller or Seller's authorized agent.

(¢) Buyer hereby agrees that an electronic transmission of documents is acceptable in Adobe
PDF format or an equivalent form. Any document delivered by electronic means shall be considered to Be signed
and delivered in writing for the purpese of any provision of the Agreement. Upon receipt of the electronic
transmission of documents, Buyer aprees to respond immediately to the sender by electronic transmission,
confirming receipt.

Print email address in box below or write “Decline” if you elect to receive all documents in hard copy. -

L Le fw\r\‘r\(ﬁr(‘,.\'\fa)(;x)\:\f\&i Leowm . |

il. LIMITED WARRANTY.

(a) SELLER SHALL CAUSE TO BE PROVIDED TO BUYER A {0 YEAR LIMITED
WARRANTY (THE “HOME WARRANTY™). BUYER ACKNOWLEDGES RECEIPT OF THE HOME
WARRANTY, THE HOME CARE AND SERVICE GUIDE AND STANDARDS OF PERFORMANCE.
EXCEPT AS EXPRESSLY SET FORTH IN THE HOME WARRANTY, SELLER SHALL HAVE NO
LIABILITY OR OBLIGATION WHATSOEVER AFTER CLOSINGWITH RESPECT TO THE PROPERTY OR.
THIS AGREEMENT. SELLER HEREBY SPECIFICALLY EXCLUDES ANY OTHER WARRANTIES,
EXPRESS OR IMPLIED, INCLUDING WITHOUT LIMITATION, IMPLIED WARRANTIES OF
MERCHANTABILITY, HABITABILITY, WORKMANSHIP AND FITNESS FOR A PARTICULAR PURPOSE.
SELLER’S LIABILITY UNDER THE HOME WARRANTY OR THIS AGREEMENT OR ARISING IN ANY
WAY OUT OF THE CONSTRUCTION, DELIVERY, SALE OR CONDITION OF THE PROPERTY SHALL BE
LIMITED TO THE REPAIR OF THE PROPERTY IN ACCORDANCE WITH THE HOME WARRANTY
STANDARDS. TN NO EVENT SHALL SELLER BE LIABLE FOR RESCISSION, SPECIFIC PERFORMANCE,

ANY SPECIAL EXEMPLARY, INDIRECT OR CONSEQUENTIAL DAMAGES. THE PROVISIGNS OF THIS
PARAGRAPH SHALL SURVIVE CLOSING. . 5 ; ; <
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Buyer's Initials: :‘
) The manufucturers of some products used in the Property may’ Hive & marnfacher's

warranty. Seller has no obligation or responsibility for the manufacturer's, erformance. If a manufacturer's
warranty has been issued to Seller, Seller hereby assigns to Buyer (without Yecotwse) Il rights “ufider such

manufacturer's warranty, such essigament to be offective as of the Closing,

Buyer's Inifials:

(f.) Seller shall contract with a licensed pest control é#;%pany o apply a termite treatment to
the foundation during construction of the Property. Buyer and Seller understant‘l"that current government regulations

limit, the types and cc ration of chemicals and the methods of application that can be used in

attempting to

prevent or eradicate termites and consequently, termites may appear following completion of the Property. Seller
shell obtain a certificate from the pest contro} company (the “Termite Certificate”) which will provide, in substance,
that the pest control company has applied the termile treatment in accordance with the applicable state and federal
agencies and should termites be discovered at the Property within five (5) year period from the date of originat
treatment, {he pest control company shall re-treat the Property on as many occasions as ‘are necessary to control such
termites. Seller shall assign the Termite Certificate to Buyer at the Closing, when required by a government agency.
Seller recommends that Buyer annually consult with a pest control company as to the need for termite retreatments.

BY RECEIPT OF THE TERMITE CERTIFICATE TO BE ASSIGNED BY" SELLER TO

BUYER AS

DESCRIBED IN THIS PARAGRAPH, BUYER AND THEIR SUCCESSORS AN ASSIGNS AGREE TO'LoOK
SOLELY TO THE PEST CONTROL COMPANY FOR COSTS AND EXPENSES ASSOCIATED WITH
INVESTIGATING AND REMEDYING ANY TERMITE PROBLEMS AND WAIVE ALL CLAIM OF

WITH THE

LIABILITY AGAINST SELLER FOR LOSSES, COSTS AND EXPENSES IN"CONNECTION
EXISTENCE OF TERMITES AT THE PROPERTY. e v

e

iy Tsials

12, VISITATION TO PROPERTY: Any visitation by Buyer or Buyer's invitees (limited to ) C)
e Lo .

Buyer’s immediate family) to the Property prior ta Closing is subject to the following:

Buyer hereby acknowledges that the Property and adjacent houses are uifder: constriiction ‘and that active
construction sites inherently possess potentia] safety hazards. If Buyer enters the Préjpeity, Buyer éxpressly assumies’
the risks of any injury or damage to person or property that may arise as a result & élifry onto the Property by Buyér
or an invitee of Buyer. No children under the age of 16 years are allowed in construction arcas at any time. Buyer
hereby releases and agrees to indemnify, defend and hold Seller harmless from all claims and Mabilites incurred by
Seller resulting from the presence of Buyer or Buyer's invitees on the Property or Seller's other property.

Buyer and members of Buyer's immediate family (provided that Buyes is present) may only enter the Property for
the purpose of monitoring the progress of construction and only during Seller's normal working hours. Before
entering any construction areas, Buyer must receive approval at the sales office or the construction office and be
issued & hard hat. - Hard hats shall be worn at all times' iu all construction areas. Buyer agrees that, due to
construction conditions, access at certain times may not be feasible. Buyer acknowledges and undurstands that keys
to the Praperty may not always be available. Seller reserves the right at any time to' deny access to construction
areas and to impose additional rules or conditions upon entry into the community or the Property as determined in

Seller's sole and absolute discretion.

When at the Praperty, Buyer may only view the Property and any exposed components thereof. In no event may
Buyer modify, alter, test, reinforce or otherwise interfere with the Property or any component thereof, Buyer may

not access any other homes or any other area outside of the Property. In addition, Buyér dgrees not
instruct Seller’s construction personnel or any of Seller’s other workers or employees and will
questions, instructions, or suggestions in writing to Seller. N R

to critiqie-or
address any

13, ENVIRONMENTAL NOTICE. SELLER MAKES NO WARRANTIES, EXPRESS OR _
IMPLIED, ABOUT THE EXISTING OR FUTURB SOIL OR ENVIRONMENTAL CONDITIONS ON OR
ADJACENT TO THE PROPERTY OR THE SUBDIVISION, INCLUDING POSSIBLE PRESENT OR FUTURE
POLLUTION OF THE AIR, WATER OR SOIL FROM ANY SOURCES, INCLUDING BUT NOT LIMITED TO
RADON GAS OR UNDERGROUND MIGRATION OR SEEPAGE OF HAZARDOUS SUBSTANCES OR
OTHER POLLUTANTS. SELLER EXPRESSLY DISCLAIMS ANY LIABILITY FOR ANY TYPE OF
DAMAGE, WHETHER DIRECT OR INDIRECT OR CONSEQUENTIAL, WHICH THE LOT OR ITS
INHABITANTS MAY SUFFER BECAUSE OF ANY EXISTING OR FUTURE ENVIRONMENTAL OR OTHER
CONDITIONS, INCLUDING, BUT NOT LIMITED TO POWER LINES OR RADON, AFFECTING SUCH

INHABITANTS, THE LOT OR REAL PROPERTIES TN OR ADJACENT TO THE SUBDIVISION.
14, PUBLIC OFFERING STATEMENT. The Property is part of a Planned Communi

ity, as further

described in the Public Offering Statement for the Community, Buyer acknowledges _having received the Public
Offering Statement. The Public Offering Statement is hereby incorporated as part of this Agreement. In the event
of any inconsistencies between this Agreement and the Public Offering Statement, the terms of the Agreement shall

control,

15. PROTECTIVE COVENANTS. The Property may be encumbered by a declaration of covenants

and easements for the benefit of all homeowners and Seller. The declaration scts forth certain use and architectural .
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restrictions, including restrictions on the construction and location of swimining gn‘
clotheslines, antennas, boats, trailers, campers, storage sheds and other structures..

tences, tennis corirts, sighs,

; s

1“.‘pre}'§mﬁals{/béz.ﬁ(;g§§’~ r
16. MASTER ASSOCIATION AND OWNERS ASSOCIATION: A Landscape Maintenahce
Asgociation, and the Damonte Ranch Drainage District (collectively, the “Mister Associotion”) have been
established for the benefit of all homeowners and Seller for the purpose of mantging, Gpérating and Hatitatiig
certain common areas and community facilities, drainage facilities and/or services within the community in which
the Lot is located. Seller does not control the Master Association. Bu yer‘:y(jll,ba 4 :nember of the Master
Assoctation and will be subject to the provisions of the Master Assoclation’s governing documents (the “Master
Association Governing Documents”) pursuant to which the Master Associstionhds Been established and will be
operated. The affairs of the Master Association will be conducted by a Board of Directors. Buyer hereby agrees to
pay and acknowledges Buyer’s continuing liability to pay, when assessed by the Master Assoctation, a share of the
cxpenses of maintaining the Master Association, including, but not Himited to, the Landscape Maintenance
Association fees and the Damonte Ranch Drainage District fees, as may be amended from time to time, In addition
to any other costs incident to the Closing hereunder, Buyer also agrees to pay at Closing the additional sum of
AL iaDE e € Dollars (34700 ), as may be amended from time to time, as a non-refundable

contribution to the operating revenue, working capital and/or reserves of the Master Association, such contribution

to be in addition to and not in lieu of any expense ass Is levied by the Masters Association as they
thereafter regularly or specially accrue.

EYRPPACNES

In addition to the Master Association, all homeowners shall also be members of lheS_ﬁ-DDLE l/.‘p‘:tg. = Owners
Association (the “Owners Association”). Buyer will be a member of the Owners Association and will be subject to
the provisions of the Owners Association’s Governing Documents (the - “Owners Association Governing
Documents”) pursuant to which the Owners Assoclation has been established and will be operated. The affaws of
the Owners Association will be conducted by a Board of Directors. Buyes hereby ‘apreds to pay and acknowledges
Buyer’s continuing liability to pay, when assessed by the Owners Association,a-share -of the expenses ‘of
maintaining the Owners Assaciation, Tn addition, gn( &Ey other costs incident ta the ‘Closing hereunder, Buyer- also
agrees to pay at Closing the addidlonal sum of __LWSEE SN BNSET _ Dollars (§ 375 ); as may be amended
from time to time, as a non-refundable contribution to the operating revenue, wdrking capital-and/or reserves of the
Ovwmers Association, such contribution to be in addition to and not in lieu of ariy"common expense assessmonts
levied by the Owners Association as they thereafter regularly or specially accrue.

1 e - - A

Buyer hereby acknowledges having received copies of the Master Association Governing Dociments firtd Owrérs
Association Governing Documents, which are further described in the above paragraphs.

[ é 5[2%\ '_}!I_
Buyer's Initials: iz :

17. BROKERAGE DISCLOSURE. Buyer acknowledges that the ral estate agents marketing lots
and residences for Seller at the Subdivision are acting solely as the agents of the Seller and may be affiliated with
Seller, Seller does not wtilize sub-agents; therefore, if Buyer has been shown the lot by a real estate agent other than
one of Sellet's project agents, such real estate agent 15 an agent of the Buyer and solely represents the Buyer. Seller
shall not pay any real estate broker or egent a real estate corumisslon or any other compensation unless there is a
writien agreement signed by Seller and the real estate broker or agent detailing the amount of compensation to be
paid, the conditions of payment and confirming that the real estate agent or broker is acting solely on behalf of
Buyer and not as a sub-agent of Seller.

18.. MISCELLANEQUS.

-,

(@ This Agreement and all Exhibits and Endorsements contain the entire agreement between
the parties, No modification of this Agreement shall be binding unless it is in writing and signed by the parties. Any~
statement of square footage fs an estimate and Seller does not guatantee or warrant the square footage of th.c
completed Residence. In the event any marketing materials contain a representation. that 15 different than this
Agreement, Buyer acknowledges that any such reps ion is sup led by and is not a part of this Agreement
and that Buyer has not relied upon any such representation in entering into this Agreement.

)] If this Agrecment is signed by more then one Buyer, each Buyer shal-be jointly and
severally liable hereunder. The numbers and gender used herein shall be deemed to apply to such number and
gonder as the context requires.

(©) This Agreement shall inure to the benefit of and shall be binding tpon the partles, ‘thelr
heirs, personal representatives, successors and assigns, provided, however, neither this Agreement nor any rights
hereundér may be assigned or transferred by Buyer prior to the Closing without the prior written consent of the
Seller, and any such prohibited assignment shall be void,

@ Except as otherwise provided herein, no waiver in connection with this Agreement shall
be effective unless it is in writing signed by the party against whom enforcement of the walver is sought. The
‘waiver of a breach of any provision of this Agreement shall not constitute a waiver of the same or a different breach
in the future,

(e) Time Is of the essence with respect to the performance of all terms, conditions and

provisions of this Agreement, s . %3\1( | \a%%)

AQS-NV-3458, 3560, 3389.dot
Revised 01/30/14
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6] This Apr t shall not be binding upon Seller until ﬁccepted by Scller and executed by
Seller’s authorized representative. Buyer's earnest money deposit is pted subject 16 acceptance by Seller and
subject to prior sale and this Agreement may be canceled by Seller in the ovent unpfi_ut’,:s‘:gl{a. ’ .

(g) Buyer's obligation to pay the entire purchasé im’ce. the price of any
options/upgrades/exiras and costs shall survive Closing.

R N

. (1)) If prior to the Closing, all or a substantial portion of'—'t'fl&"f’mpﬂrly shall be destroyed or
materially damaged by fire or other casualty, either Buyer or Seller may cancel this Agreement, in which event
Buyer shall be entitled to a full refund of all amounts paid hereunder, unless Seller agrees to repair and complete

construction no later than one hundred efghty (180) days after the date of fire or other casualty, in which event this
Agtreement shall remain in full force and effect.

[6)) This Agreement shall be govemed and enforced under the Jaws of the State of Nevada.

[4)] Within five (5) dnys after request thereof, Buyer and Seller shall execute and deliver any
additional documents and provide any additional information required or reasonably requested by the other party,
any lender or escrow agent in arder to evidence or give effect to the provisions of this Agreement, both prior to and
following the Closing, If the parties cannot agree upon the terms and conditions of any documents to be exceuted

which are not specifically agreed upon in this Agreement, then Escrow Agent’s standard form of that particular
document shall be used, ‘

&) All provisions of all Bndorsements and Exhibits to this Agreement are horeby
incorporated by reference mto this Agreement. ’

[0)] Unless a Buyer or hisfher agent has personally inspected the Propérty, the Buyer may
cancel, by written notice, the Agreement for purchase of the Property until midnight of the fifth calendar dny
following the date of execution of the Agy Notice of liation must be in writing, deliVered by hand or
prepaid 1.5, mail, addressed to Seller within such five-day period.

(m) Axny and all Exhibits or Endorsements signed by any one Buyer are deemed to be
authorized and accepted by all signatories to the Agreement who have signed as Buyer. :

19. ACKNOWLEDGEMENTS AND RIGHTS OF BUYER.

(@ Buyer understands and accepts that (1} the as-built location of
utility lines, utility improvements (such as but not limited to junction boxes, transformers or pedestals) and sewer
taps, may vary from iocations shown on plot or site layout plans, (i) there may be minor encroachments by fences
on either side of actual fot lines, (iii) fitture construction on or grading or excavation of the Property by Buyer must
comply with applicable drainage plans, and if not comrect]y engineered, could disrupt drainage and cause ponding or
flooding, (iv) the chatacter aud uses of property surrounding and in the vicinity of the subdivision may change, (v}
there may be deviations in the Property from Scller’s staridard plans or mode! or spec homes located within the
subdivision and from illustrations and deslgna shown in promotional materiats and some exterior and interior items
shown in Seller’s spec homes are upgrades over Seller's standard feature and, unless included as extras on Exhibit
“B" attached hereto or on a change order approved in writing by Seller, such upgraded items are not icluded in the
Purchase Price, (vi) square footage figures shown in the sample floor plans, preliminary drawings and promotional
and other materials provided by or on behalf of Seller are estimates only, (viii) there may be minor variations from
the Plans as to the location of the walls of the Residence, (ix) if a portion of the Lot consists of natural arca open
space ("NAOS"), then pursuant {o the ordinances of the municipality in which the Lot is located, Buyer may not
construct any improvements in the NAQS area or change the drainage or jandscaping in the NAOS area. Seller
disclaims liability or responsibility in connection with the foregoing and Buyer hereby releases Seller ﬁ-qu any and

all responsibility, obligatton or liability whatsoever for the occurrence of the same. @
Q\Ai. PF :/
g A [

AOS-NV-3458, 3560, 3589,dot
Revised 01/30/14
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IN WITNESS WHEREOF, the parties have executed this Agreement as of the date set forth below.

6022 Monte Rosa Court
Reno, NV 89511

DATE: lZ] }\j]

Subm{t;ed by the following broker/salesperson on
thia _/: ﬁ day of ﬂf; Tty ,20 14

NS TATE )
Jo

ACS-NV-3456, 3560, 3589.dot
Revised 01/30114
Page 8 of 8
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General Conditions of Escrow
And Escrow Instructions

ESCrow NO. 1vvveeeeerenrenee —IN

by and b'e&ween Toll South Reno, LLC, a Nevads limited liability company as seller atid ™ Michael & Aliskia Hatch
and Kari Johnson » as buyer for property described as: 9845 Firefoot Lané'Reno, NV 89521

Lot __0055 of The Estates at Saddle Ridge - Damonte Ranch Village - Unit 11D, according to the map

thereof, filed in the office of the County Recorder of Washoe County, State of Nevada, on'April 3, 2014, as File
No. 4341181, Official Records cor e ENNH IS S ameeren wa saes s a0

!
i
These “General Conditions of Escrow” shall become'an,nddendum to the agreement éntered into on__12-13-14 ‘
!
1
Tract Map No. 5071.

More commonly known as 9845 Firefoot Lane Reno, Nevada 89521 T et

B L L ICTTE N TP,

and in combination shall serve as escrow instructions to Escrow Agent, for'shid Agreéfient to purchase and ary
modifications thereto. e bt ke

o €0 L LUY G aes wareean e
1authorize Escrow Agent to deliver Seller’s instrument of conveyance to the above named party upon payment to
Escrow Agent for Seller’s account of the full consideration and upon conditiofisthaf Ticbr Title tf Nevida, Tnc.
lssue the usual form of A.L.T.A. Standard Owner’s policy and A.L.T.A. LendérsPoliS§“for any Lenders.

WY bl

Subject only to:

1) Taxes, INCLUDING PERSONAL PROPERTY TAXES, IF ANY. and any and all taxes and assessments
levied or assessed after olose of escrow. ! '

2) RESTRICTIONS, CONDITIONS, RESERVATIONS, RIGHTS, RIGHTS OF WAY AND
EASEMENTS NOW OF RECORD, if any, affecting the use and occuparcy 6f said property’as the same
may now appear of record, except as otherwise specifically required herein.

3) Endorsement to Agreement of Sale, .

ESCROW AGENT HAS NO RESPONSIBILITY FOR INVESTIGATING OR GUARANTEEING THE
STATUS OF ANY GARBAGE FEE, POWER, WATER, TELEPHONE, GAS, AND/OR OTEER UTILITY OR
USE BILL, EXCEPT AS SPECIFICALLY REQUIRED HEREIN. :

An installment maturing on existent encumbraaces, if any, during the period of this escrow shall be paid by Seller,
unless otherwise specifically required herein. All prorations shall be computed on the basis of a 30:day month.
The term “close of escrow™ shall be deemed to mean the date upon which all necessary documents are filed for
record with the appropriate county recorder’s office. Escrow Agent is directed to mail the respective policy (jes)
of title insurance to the holder of any new encumbrance called for herein and to the Buyer hereunder.

Commission, as per separate agreement, shall be payable to N/A and Escrow Agent is directed to disperse same to
the extent that the proceeds of this escrow available become disbursable for Seller’s account. '

Ticor Title of Nevada, Inc. assumes no liability for, and is hereby relieved of any liability in connection with any
PERSONAL PROPERTY which may be part of this escrow.

Escrow Agent is directed to file the necessary Deeds, Trust Deeds, and other instruments and pay for any
encumbrance which a title search reveals against the subject property, except as set for herein, Escrow Agent is
authorized and directed to pay said encumbrances as directed by the lien holder thereof, acting solely upon the
written direction of such lien holder, and it is expressly understood and agreed that Escrow Agent assumes no
liability for the accuracy of any such statement or direction.

Escrow Agent is further directed to insert the names of the Grantee in the necessary conveyance and/or
encumbering documents prior to the recordation of the same, based upon the written direction tendered by
Grantee or in compliance with instructions set for by the bensficiary under any new loan documents. Escrow
Agent is expressly authorized to charge to the account of the party obligated to pay same, any charge or expense
incurred in connection with this transaction or the terms thereof, Escrow Agent is further directed and authorized
to reimburse itself for any charges which it may incur during this escrow by charging such amount to the party
obligated to pay the same. Al} disbursements made under this transaction shall be made in the form of a check by
Ticor Title of Nevada.

Any deposit made by Buyer or Seller hereunder into this escrow shall be in the form of certified funds or cashier’s
check. Any check presented for deposit into this escrow by either party shall be subject to clearance thereof and
Escrow Agent shall nat be obligated to act upon nor disburse against any such funds until notified by the bank
upon which check is drawn that said check has cleared its account. Buyer/Seller acknowledges funds are
deposited into a non-interest bearing account.

All natices, demands or changes to these instructions shall be in writing.

ligd e AL
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Supplemental tax bills, when issued and posted, may not be immediately available; therefore, there may be a gap
in time where the bill may be posted, however, we would not have knowledge of the assessment, Therefore; in
the event a supplemental tax bill is issued by the County Tax Collector after the date of the above mentioned:
preliminary report or afier the close of sscrow and transfer of title, the undersigned parties agree to handle any
adjustment which might result from such supplemental tax bill directly between themselves.
. oo 0 a3 e g

Notwithstanding the fact that Escrow Agent may have been provided with'a copy'of {6 Pufchise Contract-in
relation to subject property for information purposes, Escrow Agent's liability to the undersigned is limited solely
to Escrow Agent’s compliance with these instructions, and any moadificationslietets givérn in"writing prior to

& a T e L Lo

FE L Dt

close of escrow.

These Instructions are executed for the sole purpose of enabling escrow holderto-complete-thiis-transacfion ‘but-are
in no way intended to modify, amend, supersede or in any way change that certain agreement executed by and
between the parties hereto prior to these instructions, The undersigned acknowledge that Escrow Agent, as
escrow holder, are not charged with the responsibility of interpreting the provisions of dpy~d6ntrnct which may be
the basis for this transaction, or making any disclosures relative to such provisians, or otherwise.

18 Lreavmd TA00 el

In the event any party to this escrow receives funds or is credited with fuilt it they-aré-mot-entitled-to, for
whatever reason, they agree, upon written demand, to return said funds to ti& prépet party entitled or to the
escrow for disbursement, Escrow Agent is anthorized and instructed to rely'upon any statement furnished by any
lien holder and the holder, payee or collection agent of payee for any note or-contract of sale, without liability or
responsibility for the accuracy of such statement.

In the event this transaction is an exchange or part of an exchange, the parties acknowledge the escrow holder has
made no representations whatsoever regarding the sufficiency or effect of this fransaction in relation to applicable
federal and state tax laws. It is further acknowledged by the parties that they are hereby advised by escrow holder
to sesk the counsel of their own tax attorney or certified public accountant for the determination of any tax- -
consequences of this exchange. The undersigned fully indemnify and hold escrow holder harmless from any loss
or damage which the parties may sustain in the event this iransaction fails to qualify for any special tax treatment,
In the event a suit is brought by any party (ies) to this escrow to which the escrow holder is named-as a-party and-
which results in a judgment in favor of the escrow holder and/or against party or principal-of any part hereunder,
the principal or principal’s agent(s) agres to pay said escrow holder all costs, ‘expenses and reasonable attornoy
fees which it pays or incurs in said suit, the amount thereof to be fixed and Judgmehtto.be rendered by the-court

in said suit. A
/%\n b

Initials Initfals < -Vt
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Time is of the essence in this agteement and each party hereto requires that the other party comply with all
requirements necessary to place this escrow in a condition to close as provided in said Purchase Contract,
however, that if the closing date; or any other compliance date specified herein; fulls on'a Saturday, Sunday, or
Holiday, the time limit set forth herein is extended through the next full business day. Inthe absence of written
direction to the contrary, Escrow Agent is authorized to take any administrative steps necedsary to effect the
closing of this escrow subsequent to the date set forth herein. e -

B t
Either party hereunder claiming right of cancellation of this escrow shall file written notice and demand f5r
- cancellation in the office of the Escrow Agent in writing, Escrow Agent shall, within three (3) businéss days
Tollowing receipt of such written notice, notify the party ageinst whom said cancellation is filed by depositing a
copy of said notice in the United States Mail, addressed to such other party at the last address filed with Escrow
Agent.

In the absence of written indication from such party as to said party’s mailing address, Escrow Agent is directed_
to deposit such notice iri the United States Mail, certified with return receipt requested, addressed to such party in
Reno, Nevada, or such other city as Escrow Agent may have written indication that such party resides. Said
notice shall be deemed to have been given upon deposit of said notice in the United States Mail, addressed as
specified herein, with proper affixed thereto, and no further notice, or-evidence of receipt, shall be required.

Unless written objection to any cancellation notice hereunder shall be submitted and received by Escrow Agent
from the party to whom such cancellation notice is directed with ten (10) business days fqllowmg Escrow Aiﬂ.gent’s
mailing of said cancellation notice, Escrow Agent is authorized and directed to comply with such cancellation
notice and demand upon payment of its cancellation charges and expenditures,

In the event that such written objection shall be filed, Escrow Agent is are authorized to hold all money and
instruments in this escrow pending mutual written instraction by the parties hereto, or a final order by a court of
competent jurisdiction. The parties are aware, however, and expressly agree and consent, that Escrow Agent shall
have the absolute right, at its sole discration, to file a suit to counter claim in inte:rplender and.to obtalq an order
from the court requiring the claimants to interplead and litigate in such coust their .se.veral claims and rights
amongst themselves. In the event such suit or claim is brought, the parties hereto jointly auf:l seve',rally agres to
pay Bscrow Agent all costs, expenses and reasonable attorney fees which it may expend or incur in suc_:h )
interpleader action, the amount thereof to be fixed and judgment therefore to be rendered by the court in such suit.

Ny
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Upon the filing of such suit or counterclaim said Escrow Agent shall thereupon by fully released and discharged
from all obligations to further perform any duties or obligations otherwise ilnposed by the terms of this escrow.
LT N
It is expressly understood and agreed that the Escrow Agent without any obligition to'exércise sucli-right; rétains
the right to resign its duties as escrow agent under this transaction, at any time and'atit‘sole-discretion and/or*
refain from taking any act in furtherance of the subject transaction at the solé discretion of Escrow Agent is
deemed advisable, No liability shall accrue to said Escrow Agent for any such act or forbearance.
This agreement in all parts applies to, inures to the benefit of and binds all })ii;’l;eshe'reto;*thcir heirs, legatees,
devisees, administrators, executors, successors and assigns, and whenever'ﬂ'ié,cbufei!t‘sq ‘requires, the masculine
gender inoludes the feminine and neuter, and the singular number includesthdplurali- - -
L S

e .

These instructions may be executed in any number of counterparts, each-of which shall be considered an original
and be effective as such, and all of which, when aggregated, shall constitute one fully exccuted original.

Sellers and Buyers hereby authorize Escrow Agent to furnish copies of closing statements and escrow instructions
to the Lender and or Broker involved herein, Escrow Agent is further authorized to deliver a copy of any notice
filed in accordance with the terms set forth herein by one party upon the other, to the Broker(s) involved within.

Buyer and Seller shall notify Escrow Agent in writing of any change in address during the course of this €5Crow,
and unless Escrow Agent is in receipt of written indication to the contrary, to mail any notices filed by either party
to or against the other, to the address set forth herein. '

Seller is hereby made aware that there is a law which became effective January 1, 1987, which requires all escrow
holders to complete a modified 1099 form, based upon specific information-known-only between pacties in this
transaction and the escrow holder. Escrow Agent are authorized and instrycted to-provide this information to the
Internal Revenue Service after the close of escrow in the manner prescribéd ‘by-law; or it is understood that this
transaction shall not close with Escrow Agent as the escrow holder. SALMERICR TS

P IOV

The undersigned buyer herein acknowledges that the Homeowaers Association-is the-Estates at Saddle Ridge
Owners Association. The homeowner’s assaciation dues for Saddle Ridge Owners-Association are $89.00
monthly (which amount may increase from time to time) and a transfer fee of - $100:00-and a Capita? Contribution
Fee of $378.00. In addition there is a $57.00 quarterly payment to Damonte Ranch LMA along with a transfer
fee of $100.00 payable to Eugene Burger Management Company and a Capital Contribution of $100.00 payable
to Damonte Ranch LMA. There is also a quarterly payment of $30.00 payable to Damonte Ranch Drainage
District, accompanies by a Transfer fee of $100.00 payable to Eugene Burger Management Company and a
Capital Contribution of $100.00 to Damonte Ranch Drainage. Escrow Agent is hereby authorized and instructed
to collect homeowner’s association dues upfront and through escrow.

Ak {Meu

Initials Initials

TO THE EXTENT THAT THE TERMS AND CONDITIONS OF SAID PURCHASE AGREEMENT,
AND ANY MODIFICATION THERETO, SHALL CONFLICT WITH THESE “GENERAL
CONDITIONS OF ESCROW”; THE OBLIGATIONS OF ESCROW AGENT SHALL BE GOVERNED
EXCLUSIVELY BY THESE “GENERAL CONDITIONS OF ESCROW AND.ESCROW
INSTRUCTIONS” CONTAINED HEREIN, ANYTHING TO THE CONTRARY HEREIN
NOTWITHSTANDING, ESCROW AGENT IS HEREBY UNCONDITIONALLY RELIEVED FROM
ANY LIABILTY OR RESPONSIBILITY WHATSOEVER INVOLVING COMPLIANCE WITH OR
ADHERENCE TO CONSUMER CREDXT PROTECTION ACT (TRUTH IN LENDING) OR SIMILAR
LAW.

SELLER(S) AND BUYER(S) HEREBY AUTHORIZE ESCROW AGENT TO FURNISH COPIES OF
CLOSING STATEMENTS AND ESCROW INSTRUCTIONS TO LENDER AND/OR BROKER
INVOLVED.

. ot . tion
In the event a post-closing or post-disbursement adjustment is necessary by an entity involved wnl‘\ this escrow transaction,
the undersignegl authorizes Bscrow Agent to, if immediate action to advance funds on their'behal__fls necessary to promptly
effect an accurate closing statement. The undersigned, upon notification, and the opportunity to investigate such necessary
advarnces, agrees to fully cooperate and pay Ticor Title of Nevada, Ino. any and all funds so advanced on their behalf.

JA_00771



SELLER

Iagree to pay the following escrow charges: ALTA Policy of Title Insurance, Escraw Feo, Recording Fee, Reconveyance Fee, and
fucid W y to convey { ble title as described herein,

Toll South Reno, LLC, a Nevada limited liability company

BUYER

Thave read the foregoing General Conditions of Escrow and am buying the property described on the terms and conditions
set forth, and will within the time Limit either hand Escrow Agent or cause fo be handed Escrow Agent, the consideration as
specified, and I require that Seller comply with all terms thereof within the time as listed zbove. - agree to pay the following
escrow charges: ALTA Premium, Real Property Transfer Tex, Loan Fee {os required by Lender), Escrow Fee, Recording
Fee, and Incidental Expenses as may be incurred in connection with any new loan(s). N C\

C .i(:.ih‘als)

These incidental expenses include any appraisals ordered by Lender wl/é/ [,

Midodtlase. 7l
[ﬁblé&%d_ (213 [
Buyer N . ate

' \\{\\Q@D 2] 1214

e e
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Alisha Hatch : 0055 ]bl] cBrot_herS L

N,

America's Luxury Home Builder®

EXHIBIT B NO. 1

COMMUNITY: Estates at Saddie Ridge v LOT: 0055
PLAN: Willshire Sonoran

THE AGREEMENT OF SALE made bstween Toll South Reno LLC Seller and Michael and Alisha Hatch and Kari
Johnson Buyer is hereby modified as follows: Buyer hereby authorizes and offers to Seller the right to make the following
construction changes to the new home indicated above. All construction change orders are offered subject to the

acceptance of the Seller. The Seller reserves the right for any reason whatsoever, to reject in part or in whole, any
requested construction changes.

OPTION NO. OPTION DESCRIPTION QTY OPTION PRICE
LOT PREMIUM $5,000
A26 SECURITY SYSTEM - A, W/WEST- MINSTER SECURITY 1 $0
MONITORING
Diagram Attached: No
For the sum of five thousand DOLLARS ' $5,000
To be applied as payment of or an account of extras, upon the following terms:
Down payment of signing of this Exhibit "B" $250
Cash or Buyer's Certified Check at Settlament $4,750

I/L/L(M,JV\ (7,

Date Offered:,

Buyer:

BWOU D&\Q%SWFQ&F_& A

Seller:

Date Accepled:
Page 1 of 1
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SIMONS HALL JOHNSTON PC
6490 S. McCarran Blvd., Ste. F-46

Reno, NV 89509

Phone: (775) 785-0088
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Mark G. Simons, Esq. (SBN 5132)

Anthony L Hall, Esq. (SBN 5977)

SIMONS HALL JOHNSTON PC

6490 S. McCarran Blvd., Ste. F-46

Reno, Nevada 89509

Telephone: (775) 785-0088

Facsimile: (775) 785-0087

Email: MSimons@SHJNevada.com
AHall@SHJNevada.com

Attorneys for Defendants

IN THE SECOND JUDICIAL DISTRICT COURT FOR THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

KARI ANNE JOHNSON, an individual;
Plaintiffs,
V.

MICHAEL EDWARD HATCH, an
individual; ALISHA SUZANNE HATCH,

an individual; and DOES 1 to X, inclusive

Defendants.

FILED
Electronically
CV21-00246

2021-03-31 03:07:46 PM
Jacqueline Bryant
Clerk of the Court

Transaction # 8371068

CASE NO.: CV21-00246
DEPT.NO.: 7

REQUEST FOR SUBMISSION

it is hereby requested that Defendants’ proposed Order Granting Motion to

Expunge Lis Pendens, attached hereto
matter.

.

111

1

111

11

as Exhibit 1, be submitted for decision in this

Page 1 of 4
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SIMONS HALL JOHNSTON PC
6490 S. McCarran Blvd., Ste. F46

Reno, NV 89509
Phone: (775) 785-0088

O & 3 O » H W N =
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AFFIRMATION: This document does not contain the social security number of any

person.
/‘L

DATED this day of March, 2021.

SIMONS HALL JOHNSTON PC
6490 S. McCaryan Blvd., Ste. F-46
Reno, NV 89509

By: L/
MARK'G. SIMONS
ANTHONY L. HALL
Attorn‘gys for Defendants

Page 2 of 4
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SIMONS HALL JOHNSTON PC
6490 S. McCarran Blvd., Ste. F-46

Reno, NV 89509
Phone: (775) 785-0088

e e T S - T
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11
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20
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22
23
24
25
26
27
28

CERTIFICATE OF SERVICE
Pursuant to NRCP 5(b), | certify that | am an employee of SIMONS HALL
JOHNSTON PC and that on this date | caused to be served a true copy of REQUEST
FOR SUBMISSION on all parties to this action by the method(s) indicated below:

[0 by placing an original or true copy thereof in a sealed envelope, with
sufficient postage affixed thereto, in the United States mail at Reno,
Nevada, addressed to:

M— | hereby certify that on the date below, | electronically filed the foregoing
with the Clerk of the Court by using the ECF system which served the
following parties electronically:

Stefanie T. Sharp
Clayton P. Brust
Attorneys for Defendants

[0 by personal delivery/hand delivery addressed to:
O by facsimile (fax) addressed to:

L1 by Federal Express/UPS or other overnight delivery addressed to:

> o)
DATED this Sj_ ‘aéy of March, 2021.

Employeg/of Simons Hall Johnston PC
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Mark G. Simons, Esq. (SBN 5132)

Anthony L Hall, Esq. (SBN 5977)

SIMONS HALL JOHNSTON PC

6490 S. McCarran Blvd., Ste. F-46

Reno, Nevada 89509

Telephone: (775) 785-0088

Facsimile: (775) 785-0087

Email: MSimons@SHJNevada.com
AHall@SHJNevada.com

Attorneys for Defendants

IN THE SECOND JUDICIAL DISTRICT COURT FOR THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

KARI ANNE JOHNSON, an individual; CASE NO.: CV21-00246
Plaintiffs, _ DEPT.NO.: 7

V.

MICHAEL EDWARD HATCH, an
individual; ALISHA SUZANNE HATCH, an
individual; and DOES 1to X, inclusive

Defendants.

ORDER GRANTING
MOTION TO EXPUNGE LIS PENDENS

This matter came before the Court on March 22, 2021 on the Motion to Expunge
Lis Pendens (“Motion”), filed by defendants Michael Edward Hatch and Alisha Suzanne
Hatch (the “Hatches”), by and through their attorney MARK G. SIMONS of SIMONS HALL
JOHNSTON PC. Plaintiff Kari Ann Johnson (“Johnson”) appeared by and through her
attorneys Hannah Winston, Stefanie Sharp and Clayton Brust of Robison Sharp Sullivan
& Brust.
FINDINGS OF FACT

The Court finds the following facts:
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1. On February 10, 2021, Johnson filed her Verified Complaint (“Complaint”)
and a Notice of Pendency of Action (Lis Pendens) (herein after the “Lis Pendens).

2. Johnson’s Complaint alleged the following as claims: 1) breach of note; 2)
demand on loan documents; 3) unjust enrichment on loan documents; 4) fraud in the
inducement; 5) equitable lien; 6) constructive trust; and 7) injunctive relief.

3. On February 10, 2021, Johnson recorded the Lis Pendens against the
Hatches’ property located at 9845 Firefoot Lane, Reno, Nevada 89521 (the “Property”).

4, The Lis Pendens was recorded with the Washoe County Recorder on
February 10, 2021 as Document Number 5140328

5. On March 5, 2021, Hatches filed their Motion and filed a concurrent Motion
to Dismiss the Complaint.

6. On March 15, 2021, Hatches filed their Supplement to their Motion.

7. On March 16, 2021, Johnson .ﬁled her Opposition to the Motion and
Supplement.

8. Concurrent with the filing of her Opposition, thnson filed her 15t Amended
Complaint (“Amended Complaint”).

9. Johnson's Amended Complaint alleged the following as claims: 1) breach of
contract (PSA); 2) breach of note; 3) breach of confidential relationship; 4) unjust
enrichment; 5) fraud in the inducement; 6) equitable lien; 7) constructive trust; 8)
injunctive relief and 9) declaratory relief.

10.  On March 19, 2021, Hatches filed their Reply in support of their Motion and
submitted it for decision.

11.  The filing of the Amended Complaint rendered moot the Hatches' Motion to

Dismiss.
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12.  On March 22, 2021, the Court conducted oral arguments on the Motion,
having considered the Motion, the Supplement, the Opposition, the Reply and Plaintiffs’
Amended Complaint, and counsel's argument.

13.  The hearing on the Lis Pendens is governed by NRS 14.015. Plaintiff ddes
not seek to foreclose on a mortgage instrument, instead Plaintiff's action is based upon a
simple note, which note is unsecured.

14.  The Plaintiff seeks to color the Hatches title in their Property claiming a
security interest in the Property. Plaintiff's Lis Pendens seeké to act as security for the
collection of money she alleges she loaned to Hatches.

15.  Plaintiff's Exhibit 5 to the Complaint and the Amended Complaint, is a
document entitled Endorsement to Agreement of Saie, which Plaintiff purportedly signed
on July 29th, 2015, removed Plaintiff from the purchase agreement and not referenced in
the Deed. After that, the Deed was recorded on August 6, 2015. Comp., Am. Compl.,
Ex. 4.
| 16.  In addition, the Plaintiff's own affidavit indicates she asked for a copy of the
Deed after the Hatches purchased the Property in August 201>5, and never got it.

17.  If any Finding of Fact is more appropriately a Conclusion of Law, it is so
determined.

CONCLUSIONS OF LAW

18.  Plaintiff does not seek to foreclose upon a mortgage but instead seeks to
enforce a simple note.
19.  Plaintiff's Lis Pendens seeks to operate as security for repayment of the

note.
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20. NRS 14.015(3) requires that the party who recorded the notice must

establish to the satisfaction of the court either:

(@)  That the party who recorded the notice is likely to prevail in the
action; or -

(b)  That the party who recorded the notice has a fair chance of success
on the merits in the action and that any injury suffered by the transfer

of an interest in the property would be greater than the hardship on
the defendant resulting from the notice of pendency.

NRS 14.015(3)(a) and (b).

| 21.  Based upon the facts presented by Plaintiff, the Court finds that Plaintiff is
not likely to prevail and does not have even a fair chance of success on the merits coupled
with a hardship that Johnson did not know or understand, and therefore, Plaintiff has failed
to satisfy its obligations under NRS 14.015(3). 1

22.  The Court finds that the Lis Pendens should be expunged.

23.  If any Conclusion of Law is more appropriately a Finding of Fact, it is so
determined.

For the reasons set forth above,

IT IS SO ORDERED that the Motion to Expunge is GRANTED the Lis Pendens
recorded with the Washoe County Recorder on February 10, 2021 as Document Number
5140328 for the property located at 9845 Firefoot Lane, Reno, Nevada, 89521, is
expunged in total.

DATED this ___day of , 2021.

DISTRICT JUDGE
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STEFANIE T. SHARP, ESQ.
Nevada State Bar No. 8661
CLAYTON P. BRUST, ESQ.
Nevada State Bar No. 5234
HANNAH E. WINSTON, ESQ.
Nevada State Bar No. 14520

ROBISON, SHARP, SULLIVAN & BRUST, LTD.

a Professional Corporation

71 Washington Street

Reno, Nevada 89503

Telephone: (775) 329-3151
Facsimile: (775) 329-7169
Email: ssharp@rssblaw.com

Attorneys for Plaintiff Kari Anne Johnson

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

KARI ANNE JOHNSON, an individual, CASE NO.: CV21-00246
Plaintiff, DEPT. NO.:

Vs,
MICHAEL EDWARD HATCH, an individual;

ALISHA SUZANNE HATCH, an individual;
and DOES I THROUGH X, inclusive;

Defendants.

FILED
Electronically
CV21-00246

2021-04-01 02:59:21 PM
Jacqueline Bryant
Clerk of the Court
Transaction # 8373553 : csulezjc

PLAINTIFE’S OBJECTION TO DEFENDANTS; PROPOSED ORDER GRANTING
MOTION TO EXPUNGE LIS PENDENS

Plaintiff Kari Anne Johnson (“Plaintiff”) hereby objects to the Proposed Order Granting
Motion to Expunge Lis Pendens (the “Proposed Order”) submitted by Defendants Michael Edward

Hatch and Alisha Suzanne Hatch (“Defendants™) as follows.

The Defendants’ Proposed Order is overreaching and exceeds the scope of this Court’s

findings of fact and conclusion of law made at the March 22, 2021 hearing on Defendants’ Motion

to Expunge Lis Pendens.
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1 At the hearing, this Court specifically limited its ruling to the statutory analysis required by
2 | |NRS 14.015(3) and based its ruling upon the evidence and arguments presented by the parties in
3 | |their moving papers and arguments. Defendants now improperly ask the Court for more.
4 Plaintiff attempted to confer with Defendants about the problematic proposed order, but the
5 | |parties were unable to reach an agreement on the language of the proposed order. Attached hereto
6 | |as Exhibit 1 is Plaintiff’s proposed order that removes unnecessary language from the proposed
7 | |order and corrects typographical errors. Attached hereto as Exhibit 2 is the redline version for this
8 ||Court’s convenience. Significantly, Plaintiff’s proposed order achieves the exact same result as
9 | |Defendants’ order — expunging the lis pendens. However, Plaintiff’s version of the proposed order
10 | |does so without unnecessary suggestions of findings by the Court.
11 Plaintiff’s specific objections are as follows:
12 1. The Lis Pendens was Not Wrongfully Filed.
13 Defendants selectively excerpt language from the transcript to suggest that the Court found
14 || that Plaintiff filed the lis pendens for a wrongful purpose. However, a lis pendens “shall” be filed
15 | |in cases “affecting the title or possession of real property”. NRS 14.010(1). Plaintiff, therefore, had
16 | |an obligation to record the lis pendens because she asserted claims that affect the title or possession
17 | |of the real property.
18 This Court focused its inquiry and ruling on NRS 14.015(3) and Plaintiff’s likelihood of
19 | |prevailing, which presumes the lis pendens was properly recorded but that this Court did not think
20 | |it should remain throughout the litigation. See Transcript, p. 25:23-25 (“To be clear, my ruling is
21 ||narrowly on NRS 14.015(3).”). Accordingly, the filing of the lis pendens was appropriate and
22 required. However, whether the lis pendens should have been expunged is a different matter.
23 2. The Lis Pendens Was Not Filed as a Security Instrument.
24 Defendants include language that the Plaintiff filed the lis pendens as a security instrument
25 | |to suggest that the Court made a factual determination of an improper motive for filing the lis
26 ||pendens. This was not even an issue at the hearing. The Court did not examine or determine the
27 | |motives of the Plaintiff, nor was evidence presented that Plaintiff filed the lis pendens for any other
28 ||reason than to give notice of the title dispute, which is all a lis pendens does. In fact, argument
Sullvn & Bro
Reno NV 39503 2
(775) 329-3151
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1 from Plaintiff’s counsel specifically stated that the lis pendens was filed to comply with NRS 14.010.
2 (See Transcript, p. 16:17-20).
3 The language in Paragraph 14 of the Proposed Order that “Plaintiff’s Lis Pendens seeks to
4 act as security for the collection of money she alleges she loaned to the Hatches” is not reflective of
5 | | this Court’s comments at the hearing. This Court indicated fhat Plaintiff wants security for the loan, .
6 | | but not that she improperly used a lis pendens to get that security. This Court did not make a finding
7 | |that the lis pendens was recorded in bad faith or for an improper motive under NRS 14.015(2)(b),
8 and therefore, the Court’s order should not reflect as much.
9 3. The Court Unequivocally Found that Questions of Fact Remain.
10 Defendants omit important language from the Court where the Court stated questions of fact
11 exist in this matter. “I agree unequivocally there’s a question of fact.” See Transcript, p. 11:18-
12 12:8. Further, this Court stated, “I grant you that there are factual questions, but again, my focus is
13 || what is my sense of whether or not your clients can prevail and I’m struggling here.” Id. at 14:11-
14 15. Excluding the full context of this Court’s ruling leaves the proposed order to read as if the Court
15 | | made findings and rulings that are intended to go beyond the lis pendens hearing and possibly impact
16 | |the rest of the case. Plaintiff’s revisions remove those suggestions by Defendants, honor the Court’s
17 express intent, and simplify the order to avoid confusion in the future.
18 4. Defendants Omit Significant Language from the Court in Regard to Plaintiff’s Request
19 for a Copy of the Deed.
20 In another failure to provide a complete picture, Defendants stop mid-sentence in one of the
21 | |Court’s statements. At paragraph 16, Defendants propose the following language: “In addition, the
22 || Plaintiff’s own affidavit indicates she asked for a copy of the Deed after the Hatches purchased the
23 Property in August 2015, and never got it.” In the first instance, this language is not necessary for
24 | |the order. However, if it must be included, the Court should be accurately quoted without the
25 ||omissions the Defendants prefer. The Court’s full sentence is: “In addition, the Plaintiff’s own
26 | |affidavit indicates she asked for a copy of the Deed after the Hatches purchased the Property in
27 || August 2015, and never got it for reasons that she will no doubt have an explanation for.” See
28 || Transcript, p. 25:16-18.
Sllivan & B
;
(775)329-3151
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1 S. The Court Ruled Narrowly.
2 Again, Defendants omit significant language by the Court. In paragraph 21, Defendants
3 ||omit language from the Court stating that the Court is narrowly ruling. Specifically, prior the
4 | |language paraphrased by Defendants in paragraph 21 of the Proposed Order, the Court stated: “To
5 ||be clear, my ruling is narrowly on NRS 14.015(3).” See Transcript, p. 25:23-25. The revision
6 | |proposed by Plaintiff eliminates confusion and simplifies the order, eliminating the inferences
7 | |suggested by Defendants selective paraphrasing.
8 CONCLUSION
9 Based on the foregoing, Plaintiff believes her revisions to the Proposed Order appropriately
10 | |reflect the Court’s findings that were limited to the issues and evidence presented to the Court at the
11 ||hearing. Therefore, the Plaintiff’s proposed order eliminates the danger of misinterpretation of the
12 || Court’s ruling at a later juncture in this matter.
13 Alternatively, additional language used by the Court during the hearing must be added to the
14 || proposed Order so that the limitations and intent of the order are clear. Plaintiff believes brevity is
15 | |the best policy for an order that was intended to be narrowly focused and respectfully requests that
16 ||the Court enter the order proposed by Plaintiff. Alternatively, Plaintiff requests that the order
17 | |proposed by Defendants be supplemented to eliminate half-quotes as discussed above, particularly
18 | |to reflect the Court’s statement that the Plaintiff no doubt has an explanation regarding her request
19 || for the Deed, that the ruling is limited, and that the Court recognizes that that factual disputes exist
20 in this matter.
21
22
23
24
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1
2 AFFIRMATION
3 Pursuant to NRS 239B.030
4 The undersigned does hereby affirm that this document does not contain the social security
5 | |number of any person. +.
6 DATED this ] 7 day of April 2021.
7 ' ROBISON, SHARP, SULLIVAN & BRUST
g 71 Washipgteq St
Reno, Aevada89503
: /4
9 V
10 : By
. STEFANIE T. SHARP
CLAYTON P. BRUST
12 HANNAH E. WINSTON
Attorneys for Plaintiff
13
14
15
16 )
17
18
19
20
21
22
23
24 )
25
26
27
28
Robison, Sharp,
Sullivan & Brust
71 Washington St. 5
Reno, NV 89503
(775) 329-3151
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that I am an employee of ROBISON, SHARP,
SULLIVAN & BRUST, and that on this date I caused to be served a true copy of PLAINTIFF’S
OBJECTION TO DEFENDANTS’ PROPOSED ORDER GRANTING MOTION TO
EXPUNGE LIS PENDENS on all parties to this action by the method(s) indicated below:

by placing true copy thereof in a sealed envelope, with sufficient postage
affixed thereto, in the United States mail at Reno, Nevada, addressed to:

¥ by using the Court’s CM/ECF Electronic Notification System addressed to:

Mark G. Simons, Esq.

Anthony L. Hall, Esq.

SIMONS HALL JOHNSTON PC

Email: MSimons@SHINevada.com
AHall@SHINevada.com

Attorneys for Defendants

by personal delivery/hand delivery addressed to:
by facsimile (fax) addressed to:

by Federal Express/UPS or other overnight delivery addressed to:

DATED: This {3 day of April 2021.

e Egp

Employee of Robison, Slﬁrp, Sullivan & Brust
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EXHIBIT LIST
Exhibit # Description Pages
Exhibit “1” Order Granting Motion to Expunge Lis Pendens -4-
Exhibit “2” Redline Order Granting Motion to Expunge Lis Pendens -4-
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SIMONS HALL JOHNSTON PC
6490 S. McCarran Blvd., Ste. F-46

Reno, NV 89509
Phone: (775) 785-0088
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Mark G. Simons, Esq. (SBN 5132)

Anthony L Hall, Esq. (SBN 5977)

SIMONS HALL JOHNSTON PC

6490 S. McCarran Blvd., Ste. F-46

Reno, Nevada 89509

Telephone: (775) 785-0088

Facsimile: (775) 785-0087

Email: MSimons@SHJNevada.com
AHall@SHJNevada.com

 Attorneys for Defendants

IN THE SECOND JUDICIAL DISTRICT COURT FOR THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

KARI ANNE JOHNSON, an individual; CASE NO.: CV21-00246
Plaintiffs, DEPT. NO.: 4

V.

MICHAEL EDWARD HATCH, an

individual; ALISHA SUZANNE HATCH, an
individual; and DOES | to X, inclusive

Defendants.

ORDER GRANTING
MOTION TO EXPUNGE LIS PENDENS

This matter came before the Court on March 22, 2021 on the Motion to Expunge
Lis Pendens (“Motion”), filed by defendants Michael Edward Hatch and Alisha Suzanne
Hatch (the “Hatches”), by and through their attorney MARK G. SIMONS of SIMONS HALL
JOHNSTON PC. Plaintiff Kari Ann Johnson (“Johnson”) appeared by and through her

attorneys Hannah Winston, Stefanie Sharp and Clayton Brust of Robison Sharp Sullivan

& Brust.
FINDINGS OF FACT

The Court finds the following facts:
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1. On February 10, 2021, Johnson filed her Verified Complaint (“Complaint”)
and a Notice of Pendency of Action (Lis Pendens) (herein after the “Lis Pendens).

2. Johnson's Complaint alleged the following as claims: 1) breach of note; 2)
demand on loan documents; 3) unjust enrichment on loan documents; 4) fraud in the
inducement; 5) equitable lien; 6) constructive trust; and 7) injunctive relief.

3. On February 10, 2021, Johnson recorded the Lis Pendens against the
Hatches’ property located at 9845 Firefoot Lane, Reno, Nevada 89521 (the “Property”).
| 4. The Lis Pendens was recorded with the Washoe County Recorder on
February 10, 2021 as Document Number 5140328.

5. On March 5, 2021, Hatches filed their Motion and filed a concurrent Motion
to Dismiss the Complaint.

6. On March 15, 2021, Hatches filed their Supplement to their Motion.

7. On March 16, 2021, Johnson filed her Opposition to the Motion and
Supplement.

8. Concurrent with the filing of her Opposition, Johnson filed her 15t Amended
Complaint (fAmended Complaint”).

9. Johnson's Amended Complaint alleged the following as claims: 1) breach of
contract (PSA); 2) breach of note; 3) breach of confidential relationship; 4) unjust
enrichment; 5) fraud in the inducement; 6) equitable lien; 7) constructive trust; 8)
injunctive relief and 9) declaratory relief.

10.  On March 19, 2021, Hatches filed their Reply in support of their Motion and

submitted it for decision.

-

11.  The filing of the Amended Complaint rendered moot the Hatches’ Motion to

Dismiss.
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12. On March 22, 2021, the Court conducted oral arguments on the Motion,
having considered the Motion, the Supplement, the Opposition, the Reply and Plaintiffs’
Amended Complaint, and counsels’ argument.

13.  The hearing on the Lis Pendens is governed by NRS 14.015.

17.  If any Finding of Fact is more appropriately a Conclusion of Law, it is so

determined.

CONCLUSIONS OF LAW

18.  Plaintiff does not seek to foreclose upon a mortgage.

20.  NRS 14.015(3) requires that the party who recorded the notice must

establish to the satisfaction of the court either:

(a)  That the party who recorded the notice is likely to prevail in the
action; or

(b)  That the party who recorded the notice has a fair chance of success
on the merits in the action and that any injury suffered by the transfer

of an interest in the property would be greater than the hardship on
the defendant resulting from the notice of pendency.

NRS 14.015(3)(a) and (b).
21.  Based upon the facts presented by Plaintiff in the Verified Complaint, the
Court finds that Plaintiff has not met her burden necessary avoid expungment of the lis

pendens under NRS 14.015(3).
22.  The Court finds that the Lis Pendens should be expunged.

23.  [f any Conclusion of Law is more appropriately a Finding of Fact, it is so

determined.

For the reasons set forth above,
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IT IS SO ORDERED that the Motion to Expunge is GRANTED the Lis Pendens
recorded with the Washoe County Recorder on February 10, 2021 as Document Number

5140328 for the property located at 9845 Firefoot Lane, Reno, Nevada, 89521, is

expunged in total.

DATED this ____day of , 2021,

DISTRICT JUDGE
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6490 S. McCarran Blvd., Ste. F-46
Reno, NV 89509
Phone: (775) 785-0088

SIMONS HALL JOHNSTON PC

Mark G. Simons, Esq. (SBN 5132)

Anthony L Hall, Esq. (SBN 5977)

SIMONS HALL JOHNSTON PC

6490 S. McCarran Blvd., Ste. F-46

Reno, Nevada 89509

Telephone: (775) 785-0088

Facsimile: (775) 785-0087

Email: MSimons@SHJNevada.com
AHall@SHJNevada.com

Attorneys for Defendants

IN THE SECOND JUDICIAL DISTRICT COURT FOR THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

KARI ANNE JOHNSON, an individual; CASE NO.: CV21-00246
Plaintiffs, DEPT. NO.: 4

V.

MICHAEL EDWARD HATCH, an

individual; ALISHA SUZANNE HATCH, an
individual; and DOES | to X, inclusive

Defendants.

ORDER GRANTING
MOTION TO EXPUNGE LIS PENDENS

This matter came before the Court on March 22, 2021 on the Motion to Expunge
Lis Pendens (“Motion™), filed by defendants Michael Edward Hatch and Alisha Suzanne
Hatch (the “Hatches”), by and through their attorney MARK G. SIMONS of SIMONS HALL
JOHNSTON PC. Plaintiff Kari Ann Johnson (“Johnson”) appeared by and through her
attorneys Hannah Winston, Stefphanie Sharp and Clayton Brust of Robison Sharp
Sullivan & Brust.

FINDINGS OF FACT

The Court finds the following facts:
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1. On February 10, 2021, Johnson filed her Verified Complaint (“Complaint”)
and a Notice of Pendency of Action (Lis Pendens) (herein after the “Lis Pendens).

2. Johnson’s Complaint alleged the following as claims: 1) breach of note; 2)
demand on loan documents; 3) unjust enriphment on loan documents; 4) fraud in the
inducement; 5) equitable lien; 6) constructive trust; and 7) injunctive relief.

3. On February 10, 2021, Johnson recorded the Lis Pendens against the
Hatches’ property located at 9845 Firefoot Lane, Reno, Nevada 89521 (the “Property”).

4, The Lis Pendens was recorded with the Washoe County Recorder on
February 10, 2021 as Document Number 5140328,

5. On March 5, 2021, Hatches filed their Motion and filed a concurrent Motion
to Dismiss the Complaint.

6. On March 15, 2021, Hatches filed their Supplement to their Motion.

7. On March 16, 2021, Johnson filed her Opposition to the Motion and
Supplement.

8. Concurrent with the filing of her Opposition, Johnson filed her 15t Amended
Complaint (*Amended Complaint”).

9. Johnson’s Amended Complaint alleged the following as claims: 1) breach of
contract (PSA); 2) breach of note; 3) breach of confidential relationship; 4) unjust
enrichment; 5) fraud in the inducement; 6) equitable lien; 7) constructive trust; 8)
injunctive relief and 9) declaratory relief.

10.  On March 19, 2021, Hatches filed their Reply in support of their Motion and
submitted it for decision.

11.  The filing of the Amended Complaint rendered moot the Hatches’ Motion to

Dismiss.
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12.  On March 22, 2021, the Court conducted oral arguments on the Motion,
having considered the Motion, the Supplement, the Opposition, the Reply and Plaintiffs’

Amended Complaint, and counsels”s argument.

13.  The hearing on the Lis Pendens is governed by NRS 14.015. Plaintifidees

17.  If any Finding of Fact is more appropriately a Conclusion of Law, it is so

determined.

CONCLUSIONS OF LAW

18.  Plaintiff does not seek to foreclose upon a mortgage. but-instead-seeksto
enforce-a-simple-note-
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20.  NRS 14.015(3) requires that the party who recorded the notice must

establish to the satisfaction of the court either:

(@)  That the party who recorded the notice is likely to prevail in the
action; or

(b)  That the party who recorded the notice has a fair chance of success
on the merits in the action and that any injury suffered by the transfer
of an interest in the property would be greater than the hardship on
the defendant resulting from the notice of pendency.

NRS 14.015(3)(a) and (b).

21.  Based upon the facts presented by Plaintiff in the Verified Complaint, the

Court finds that Plaintiff has not met her burden necessary avoid expungment of the lis

pendens i

Plaintiff-has-failed-to-satisfirits-obligatiens- under NRS 14.015(3).
22.  The Court finds that the Lis Pendens should be expunged.

23.  Ifany Conclusion of Law is more appropriately a Finding of Fact, it is so
determined.

For the reasons set forth above,

IT IS SO ORDERED that the Motion to Expunge is GRANTED the Lis Pendens
recorded with the Washoe County Recorder on February 10, 2021 as Document Number
5140328 for the property located at 9845 Firefoot Lane, Reno, Nevada, 89521, is
expunged in total.

DATED this ___ day of , 2021,

DISTRICT JUDGE
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Attorneys for Plaintiff Kari Anne Johnson

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

KARI ANNE JOHNSON, an individual, CASE NO.: CV21-00246
Plaintiff, DEPT.NO.: 7

VS.

MICHAEL EDWARD HATCH, an individual;

ALISHA SUZANNE HATCH, an individual,;

and DOES I THROUGH X, inclusive;

Defendants.

OPPOSITION TO MOTION TO DISMISS VERIFIED FIRST AMENDED COMPLAINT

Plaintiff KARI ANNE JOHNSON (hereinafter “Kari” or “Plaintiff”’), by and through her
counsel of record herein, CLAYTON P. BRUST, ESQ., STEFANIE T. SHARP, ESQ. and
HANNAH E. WINSTON, ESQ. of the law firm of ROBISON, SHARP, SULLIVAN & BRUST,
LTD., hereby opposes the Motion to Dismiss Verified First Amended Complaint (the “Motion”)
filed by Defendants MICHAEL EDWARD HATCH and ALISHA SUZANNE HATCH
(“Defendants”). This Opposition is made pursuant to Rule 12 of the Nevada Rules of Civil
Procedure, the papers and pleadings on file with this Court, and the attached Memorandum of Points

and Authorities.
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MEMORANDUM OF POINTS AND AUTHORITIES

I INTRODUCTION

Defendants seek dismissal of the entire Verified First Amended Complaint (“FAC”) because
they recorded the fraudulently obtained deed in 2015. Defendants represent that there is a “bright-
line” rule in Nevada which provides that, as a matter of law, constructive notice stemming from a
recorded deed begins running the statute of limitations on all claims, regardless of the circumstances
of a particular case. Defendants maintain this argument despite this Court’s express, unequivocal
agreement that there are questions of fact whether the statute of limitations began to run upon the
recording of the deed.!

The Nevada Supreme Court has several times held that whether a plaintiff has acted
reasonably and with due diligence in discovering her cause of action is a question of fact that is
inappropriate for determination on a Rule 12(b)(5) motion to dismiss. Defendants argue that
Nevada’s recording statutes are meant to put all people in all circumstances on notice of what is
publicly recorded for statute of limitation purposes. This argument has been rejected by the Nevada
Supreme Court and found, instead, that the recording statutes do not apply to put all people on notice
in all situations.

The facts of this case are simple. Plaintiff loaned Defendants $665,838.40 to purchase a
residence. The parties expressly agreed that both the Plaintiff’s name and the Defendants’ names
would appear on the deed to the property. Nevertheless, the Defendants never put Plaintiff’s name
on the property. After Defendants recorded the deed, Plaintiff had no reason to research the deed
to the property because she trusted the Defendants and they initially made their loan payments as
agreed. However, when suspect events occurred, Plaintiff immediately acted to research the deed
and ascertain her rights.

Defendants’ Motion to Dismiss is a self-serving, overreaching attempt to use this Court to
perpetrate their own fraud. No matter how vehemently Defendants assert that Defendants have

gotten away with stealing their house, it is improper, inequitable, and contrary to law for this Court

! See Transcript of Proceedings Hearing March 22, 2021, p. 11:11-20 (Plaintiffs’ counsel arguing that the recordation
of the deed is not a per se start to the clock on the statute of limitations but that it is a question of fact, and this Court
stating, “I agree unequivocally there’s a question of fact.”).

2
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to condone, approve, or uphold Defendants’ scheme. The FAC complies with Rule 8 and puts the
Defendants on notice of Plaintiff’s claims against them. The FAC is timely. Accordingly,
Defendants’ Motion must be denied.

IL. STATEMENT OF FACTS?

A. The Agreement Between the Parties.

Plaintiff and Alisha met in childhood. FAC, §7. When they reconnected in adulthood they
shared housing for a period of time and Plaintiff and Colin socialized with Defendants and
considered them friends. /d.

In 2014, Defendants approached Kari and Colin about loaning them money to buy certain
real property and improvements commonly known as 9845 Firefoot Lane, Reno, Nevada, Washoe
County, APN: 141-254-09 (the “Property”) because Defendants were unable to qualify for a
conventional mortgage. Id. at §8. Defendants promised that they would pay the loan as agreed and
that Kari’s name would be on the title to the Property until the loan was paid in full. /d.

Kari agreed to loan (the “Loan’) the money to the Defendants based on their representations
that they would pay the Loan as agreed and on the condition that Kari would be on the title to the
property with Defendants until the Loan was paid in full. /d. at 99.

The Property was new construction and Kari and the Defendants were identified as the
“buyers” in the Purchase Contract and Receipt (the “Purchase Contract”). Id. at §10. A true and
correct copy of the Purchase Contract is attached to the FAC as “Exhibit 1.”® Prior to the closing
under the Purchase Contract, Alisha presented certain escrow documents to Kari representing that
the documents needed to be signed for closing. Id. at §11. Kari trusted Alisha implicitly and
believed that Alisha and Michael would honor their agreement with Kari that she would be a joint
owner of the Property with the Defendants until the Loan was paid in full. /d.

Kari paid the full amount of the purchase price for the Property and all closing costs. Id. at
912. The total amount of the Loan was $665,838.40. Id. The Loan is evidenced by a “Promissory
Note For Hatch Residence 9845 Firefoot Lane, Reno, NV 89521 (the “Note”) Alisha prepared the

2 The facts citied herein are from the FAC.

3 To avoid overburdening the Court with documents, Plaintiff does not reattach the exhibits to this Opposition but instead
refers to those exhibits attached to the FAC. If this Court would like Plaintiff to submit the exhibits, Plaintiff will do
so.
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Note. Id. The Note was signed and initialed by Michael, Alisha and Kari on September 9, 2015.
Id. A true and correct copy of the Note is attached to the FAC as “Exhibit 2.”

The Note specifically refers to the Loan as being a “home loan” and accrues interest at the
rate of 3% per annum. /d. at 13. A payment schedule requiring monthly payments of principal
and interest was part of the Note and attached thereto. Id. A true and correct copy of the payment
schedule is attached to the FAC as “Exhibit 3.”

B. Kari Discovers Defendants’ Fraud.

On or about November 13, 2020, Kari and Colin discovered that Defendants had
manipulated Kari into signing documents removing Kari’s name from the title to the Property at
closing and interlineated through Kari’s name on page 6 of the vesting deed (the “Deed”). Id. at
q14. A true and correct copy of the Deed is attached to the FAC as “Exhibit 4.” The Deed also
evidences that, but for the deception of the Defendants, Kari would have been a joint title holder on
the Property with the Defendants. /d.

At the time of closing, Alisha fraudulently obtained Kari’s signature or forged Kari’s
signature on a document titled “Endorsement to Agreement of Sale”, which is attached to the FAC
as “Exhibit 5”. The “Endorsement to Agreement of Sale” is irregular and suspect for several
reasons, discussed below.

1. The title of the document is odd because it purports to be an endorsement to an
“Agreement of Sale.” The term is capitalized indicating that it refers to a particular document.
Plaintiff is unaware of a document related to this controversy titled “Agreement of Sale.” The title
of the purchase contract attached to the FAC is “Purchase Contract and Receipt.” See Exhibit 1.
Therefore, based on the face of the documents, there is already a question of fact about what
Defendants intended to “endorse” with the Endorsement they drafted and signed.

2. The Purchase Contract and Receipt prohibited any modification unless it was in
writing and signed by the parties—meaning the Hatches and Kari as “buyer” and Toll as “seller”.

Exhibit 1, p. 6 §18(a).* Oddly, Alisha Hatch signed the “Endorsement to Agreement of Sale” as the

4 To the extent Defendants try to argue that the Purchase Contract contemplated “endorsements” as referenced in
paragraph 18(a), Plaintiff notes that the Purchase Contract was signed in December 2014 and the “Endorsement to
Agreement of Sale” was not signed until July 29, 2015.
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“seller.” See Exhibit 4. In fact, Toll (the actual seller) did not sign the “Endorsement to Agreement
of Sale” at all, in direct violation of the Purchase Contract. See id.; see also Exhibit 1, p. 6 18(a).
Equally troubling, the “Endorsement to Agreement of Sale” still identifies Kari as a “buyer” and
confirms that she will remain liable under the Purchase Contract. See Exhibit 4.

3. The Purchase Contract prohibits assignment or transfer by the “buyer” prior to
closing without the prior written consent of the “seller”, Toll. Exhibit 1, p. 6 §18(c). Any attempt
to make such a prohibited assignment “shall be void.” Id. Nevertheless, Alisha’s “Endorsement to
Agreement of Sale” directly refers to the creation of an “Assignment”. See Exhibit 4.

The “Endorsement to Agreement” of Sale is entirely irregular and suspect. Defendants
obtained Plaintiff’s signature on this document through forgery or through Defendants’
representations and assurances that it was necessary for the closing and did not change the deal
between the parties. FAC, 414.

On or about November 13, 2020, Kari and Colin also discovered that on or about December
9, 2019, Defendants obtained a loan in the original principal amount of $259,000 from Guild
Mortgage Company secured by the Property. Id. at §14. A true and correct copy of the Deed of
Trust securing the Guild Mortgage Company loan is attached to the FAC as “Exhibit 5.” Defendants
never told Kari that they were obtaining a new loan against the house which further interferes with
Kari’s ability to recover the money she loaned her “friends”, the Defendants. This further
demonstrates the secretive and manipulative actions by Defendants.

Kari would never have extended the Loan to the Defendants without their agreement that
Kari’s name would be on the title to the Property until the Loan was paid in full. Id. at §15-18.
Defendants used their relationship with Kari and Colin to exert influence over Kari and Colin to
manipulate and convince Kari to make the Loan. /d.

Plaintiff is informed and believes that when Defendants represented to her and Colin that
Defendants would pay the Loan in full as agreed and that Kari would be a joint owner of the Property
until the Loan was paid in full that (i) Defendants knew the representations were false; (ii)
Defendants made the representations for the purposes of, and with the intent to, induce Kari to make

the Loan and getting Kari to enter into the Note; and (iii) Defendants never intended to pay the Loan
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as agreed. Id. at 419. Plaintiff is informed and believes that the Defendants drafted the Note to be
favorable to their interests to her detriment. /d.

Plaintiff had trust and confidence in Defendants, and the Defendants, through deception,
intimidation, and/or undue influence, obtained the Loan from her with the intention of depriving her
of the ownership, use, benefit, and possession of her money. Id. at §21.

Plaintiff trusted and relied on the Defendants and the Defendants wrongfully asserted undue
influence over her to obtain the Loan without it being secured by the Property and to obtain an
advantage over her by allowing the Defendants to still retain title to the Property even if they
defaulted under the Loan. Id. at §22. The Defendants defaulted under the Loan by failing and
refusing to pay the monthly payment due under the Loan on January 1, 2021, and for failing and
refusing to pay any amounts thereafter despite demand that they do so. Id. at §23.

In the Verified Complaint, Plaintiff alleged causes of action for (1) Breach of Contract; (2)
Breach of the Note; (3) Breach of Confidential Relationship; (4) Unjust Enrichment; (5) Fraud in
the Inducement; (6) Imposition of Equitable Lien; (7) Imposition of Constructive Trust; (8)
Injunctive Relief; and (9) Declaratory Judgment.

III. STANDARD OF REVIEW

Under NRCP 12(b)(5), a complaint may be dismissed if the allegations in the pleading are
insufficient to state a claim upon which relief may be granted. While commonly filed, these motions
are rarely granted because the standard is so rigorous. See Torres v. Nev. Direct Ins. Co., 131 Nev.
531, 541,353 P.3d 1203, 1210 (Nev. 2015) (holding that motions to dismiss are subject to rigorous
review on appeal). Motions to dismiss are only appropriately granted when there is no doubt that a
plaintiffs’ allegations, even if true, would not afford relief. Buzz Stew, LLC v. City of N. Las Vegas,
124 Nev. 224, 228, 181 P.3d 670, 672 (2008) (emphasis added).

In Nevada, a properly pled claim need only contain “a short and plain statement of the claim
showing that the pleader is entitled to relief.” NRCP 8(a). This is because “Nevada is a notice-
pleading jurisdiction.” Nev. State Bank v. Jamison Family P’ship, 106 Nev. 792, 801, 801 P.2d
1377, 1383 (1990). Thus, “pleadings should be liberally construed to allow issues that are fairly

noticed to the adverse party.” Id. The notice-pleading requirement is met if the allegations

JA_00805




Robison, Sharp,
Sullivan & Brust
71 Washington St.
Reno, NV 89503
(775) 329-3151

B~ LN

O o0 I O W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

supporting the claim provide the party with “fair notice of the nature and basis” of the claim.
Vacation Village, Inc. v. Hitachi Am. Ltd., 110 Nev. 481, 484, 874 P.2d 744, 746 (1994).

When reviewing an order granting a motion to dismiss, “[t]his [CJourt presumes all factual
allegations in the complaint are true and draws all inferences in favor of the plaintiff.” Id. The
allegations in the complaint must be taken at “face value” and “construed favorably” on the
plaintiff’s behalf. Morris v. Bank of Am. Nev., 110 Nev. 1274, 1276, 886 P.2d 454, 456 (1994).
Furthermore, this Court may not make factual findings on a motion to dismiss. Breliant v. Preferred
Equities Corp., 109 Nev. 842, 847, 858 P.2d 1258, 1261 (1993). That is because motions to dismiss
are intended to test the pleadings, see NRCP 12(b), but subsequent motions and trial are intended to
test the facts. See, e.g.,, NRCP 56(f). “[W]hen the plaintiff knew or in the exercise of proper
diligence should have known of the facts constituting the elements of [her] cause of action is a
question of fact for the trier of fact.” Siragusa v. Brown, 114 Nev. 1384, 1393, 971 P.2d 801, 807
(1998).

IV.  ANALYSIS

A. Plaintiff’s Claims are not Barred by the Statute of Limitations.

Defendants seek to dismiss Plaintiff’s claims for breach of confidential relationship, unjust
enrichment, fraud in the inducement, equitable lien, constructive trust, and injunctive relief as barred
by their respective statute of limitations because the fraudulent deed was recorded on August 6,
2015. Under Defendants’ self-serving theory of the law, constructive notice automatically begins
the statute of limitations for all claims of relief, regardless of the specific circumstances of each
case. The Nevada Supreme Court has never adopted such a bright line rule for purposes of tolling
the statute of limitations.

i. Nevada Law is Clear that Inquiry Notice Begins the Statute of Limitations—
Not Constructive Notice.

Defendants provide a lengthy discussion explaining what constructive notice is. See Motion,

p- 10-16. There is no dispute about what constructive notice is. What Defendants refuse to accept

is that it is inquiry notice that begins the statute of limitations, not constructive notice.
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In fact, the Nevada Supreme Court has made clear that whether a plaintiff used due diligence
to discover her claim—even where the document at issue is recorded—is a question of fact
inappropriate for determination at this early stage in the proceedings. Bemis v. Est. of Bemis, 114
Nev. 1021, 1025, 967 P.2d 437, 440 (1998).

Further, and contrary to Defendants’ representations to this Court, the Nevada Supreme
Court has explained that Nevada’s recording statutes and the doctrine of constructive notice are
intended to impart notice on potential purchasers of real estate, not necessarily all persons in all
situations. Crescent v. White, 88 Nev. 71, 72, 493 P.2d 1323, 1323 (1972) (holding that NRS
111.320 does not give “notice to all persons in all situations”) (internal quotation marks and citation
omitted); Allen v. Webb, 87 Nev. 261, 270, 485 P.2d 682 (1971) (“Ordinarily the constructive
knowledge of recording statutes is held to prospective purchasers of realty. It does not necessarily
follow that people in the position of the Allens are stuck with the same application.”).

In a discovery-based cause of action, a plaintiff must use due diligence in determining the
existence of a cause of action. Sierra Pacific Power Co. v. Nye, 80 Nev. 88, 389 P.2d 387 (1964).
Whether Plaintiff exercised reasonable diligence in discovering her causes of action “is a question
of fact to be determined by the jury or trial court after a full hearing.” Millspaugh v. Millspaugh, 96
Nev. 446, 448, 611 P.2d 201, 203 (1980). “Dismissal on statute of limitations grounds is only
appropriate when uncontroverted evidence irrefutably demonstrates plaintiff discovered or should
have discovered the facts giving rise to the cause of action.” Bemis, 114 Nev. at 1025, 967 P.2d at
440 (internal quotation marks omitted) (emphasis added).

Here, the recorded deed alone is not “uncontroverted evidence” that “irrefutably
demonstrates” Plaintiff should have discovered the facts giving rise to her claims. Indeed, the
Nevada Supreme Court has made clear that this question is one of fact that is based on the particular
circumstances of each case making it inappropriate to resolve on a Rule 12(b)(5) motion.

Allen v. Webb is instructive in this case. In Allen, the Allens held a note secured by a deed
of trust on a ranch. The Allens gave their escrow agent the deed of trust for recording, but the
escrow agent did not record it. /d. at 87 Nev. at 264, 485 P.2d at 678. The Allens eventually realized

their deed of trust was not recorded, so they recorded it on August 29, 1956. Id. at 87 Nev. at 267,
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485 P.2d at 681. Unbeknownst to the Allens, the ranch owner had conveyed the ranch to a third-
party purchaser, and the deed for that conveyance was recorded nineteen days prior to the date the
Allens recorded their deed of trust. /d. at 267, 485 P.2d at 680. Despite it being record, the Allens
did not learn of the third-party purchaser’s deed until 1968. Id. at 267-68, 485 P.2d at 680-81.
Litigation ensued, and the Allens ultimately sued their escrow agent for negligence in failing to
record the deed of trust. Id. at 267, 485 P.2d at 680.

The escrow agent moved to dismiss the Allens’ claim arguing that it was barred by the statute
of limitations because the Allens had constructive notice of the third-party purchaser’s deed as of

1956 when it was recorded. Id. The Nevada Supreme Court framed the issue as follows:

May it be said on these facts that the Allens acted in a reasonable manner in failing
to inquire further as to the status of their title, or must it be said as a matter of law
that they had constructive knowledge of the Phillips-to-Yuma deed in August 1956
or in early 1957 because they knew of certain facts which would have led a
reasonable person to further inquiry?

Id. at 270, 485 P.2d at 682.

The Court specifically held that the issue was “a question of reasonableness of conduct” and
therefore, “[i]t cannot be said as a matter of law on these facts that the Allens should have
known of the Yuma deed and, hence, of the constructive fraud. Instead, further proceedings
must be had.” Id. at 270-71, 485 P.2d at 682 (emphasis added).

Interestingly, Defendants cite A/len to support their contention that there is a “bright-line”
rule requiring dismissal of the Verified Complaint in this case. But clearly, A/len stands for the
opposite. In fact, in Allen, the Court expressly rejected the same argument Defendants’ make in this
case, explaining that “[o]rdinarily the constructive knowledge of recording statutes is held to
prospective purchasers of realty. It does not necessarily follow that people in the position of the
Allens are stuck with the same application.” Id. at 270, 485 P.2d at 682.

Moreover, Defendants try to distinguish the facts of Allen from the facts of this case by
focusing on the fact that the Allens’ deed was unrecorded. Defendants completely ignore that Allen
involved both a recorded and unrecorded deed. See id. at 267, 485 P.2d at 680 (explaining that the

third-party purchaser’s deed was recorded nineteen days prior to the date the Allens recorded their
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deed of trust). In fact, the entire issue of notice in Allen was related to the recorded deed. Therefore,
Allen is directly on point to this case.

The Court explained why it is necessary to attribute constructive notice differently
depending on the facts of each case. For the Allens, and for Plaintiff in this case, the incident at
issue occurred at the conclusion of the transaction. Therefore, “[t]heirs was a final position, not
preliminary” as would be the situation where a prospective purchaser does not do due diligence to
discover the status of title to real property. /d. at 270, 485 P.2d at 682. The expectation for a person
like Plaintiff to research title to property after she purchased it is certainly different than the
expectation for a potential purchaser of real estate to investigate title prior to purchasing the
property. See id. As the Court explained, “the mere fact of the record notice does not provide
sufficient basis for holding the Allens to have had notice unless they had reason to check the
real estate records.” /d. (emphasis added). The Allens simply kept receiving payments under the
note following the transaction, just as Plaintiff did in this case.

Nevada Supreme Court cases following Allen similarly demonstrate that there is no bright
line rule requiring dismissal in this case simply because the deed was recorded in 2015. Defendants
cite Bemis v. Bemis, 114 Nev. 1021, 967 P.2d 437, 441 (1998) to argue that “as a matter of law”
recordation of a deed starts the clock running for the statute of limitations on all claims. Again,
Defendants cite authority that does not support their position.

Not only does Bemis expressly provide that “[w]hether plaintiffs exercised reasonable
diligence in discovering their causes of action is a question of fact to be determined by the jury or
trial court after a full hearing,” but it also provides another circumstance under which the Court held
it unreasonable to attribute the plaintiffs with constructive notice of a publicly available document
for purposes of running the statute of limitations for their claims. /d. at 114 Nev. at 1025, 967 P.2d
at 440 (internal quotation marks omitted).

In Bemis, the plaintiffs asserted claims against their father’s estate based on his failure to
fund their trusts as required by the divorce agreement between the plaintiffs’ father and mother. Id.
at 1023, 967 P.2d at 439. The father’s estate moved to dismiss the complaint, filed in 1995 after the

father’s death, arguing that the plaintiffs were put on constructive notice of the parents’ divorce
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agreement, which was filed in 1972. Id. After a full discussion of the specific facts of the case, the
Court held that “it cannot be said as a matter of law that Kevin and Scott should have known of their
parents’ divorce agreement simply because it was public record.” Id. at 1026, 967 P.2d at 441.
Finally, the Court explained that “[w]hether Kevin and Scott exercised due diligence in discovering
their cause of action is a question of fact which on remand should be determined by the trier of fact.”
Id.

Millspaugh v. Millspaugh is also informative in this case because it involves facts almost
identical to the facts of this case. In Millspaugh, the plaintiff desired to convey her residence to her
children upon her death, but she intended to remain the sole owner of the house until then. 96 Nev.
at 447,611 P.2d at 201. Nevertheless, the plaintiff’s son drafted a deed that immediately conveyed
the plaintiff’s interest in the property to the children. /d. The plaintiff’s son falsely represented that
the deed reflected the plaintiff’s wishes in order to fraudulently induce her to sign the deed. Id.
Thereafter, the plaintiff herself recorded the deed in 1971. Id.

In 1976, plaintiff tried to record a declaration of homestead and discovered that she was no
longer the sole owner of the house. Id. Two years later, the plaintiff filed suit to cancel the deed on
the ground that the deed was the result of fraud and mistake. /d. The son moved to dismiss the
plaintiff’s suit, arguing that it was barred by the statute of limitations because the plaintiff had met
with an attorney to draft her will in 1972, which should have caused her to review the deed and learn
of the fraud. Id. at 448, 611 P.2d at 202.

The Nevada Supreme Court rejected the son’s argument that the plaintiff’s complaint was
time barred, stating that “[t]he pertinent question here is whether appellant should have learned,
through the exercise of proper diligence, of the fraud or mistake when she met with her attorney in
1972, thereby triggering the statute of limitations.” /d. “This is a question of fact to be determined
by the jury or trial court after a full hearing where, as here, the facts are susceptible to opposing
inferences.” Id. at 448-49, 611 P.2d at 202.

If there was such a “bright-line” rule that constructive notice begins running the statute of
limitations from the date of recording, as Defendants would have this Court believe, the plaintiff’s

suit in Millspaugh would have been immediately dismissed as the plaintiff herself recorded the

11

JA_00810




Robison, Sharp,
Sullivan & Brust
71 Washington St.
Reno, NV 89503
(775) 329-3151

B~ LN

O o0 I O W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

fraudulent deed. Defendants completely misrepresent the law to this Court. There is no bright line
rule “that as a matter of law, the recordation of a deed starts the statute of limitations relating to all
[Plaintiff’s] claims arising out of or relating to the transaction involving the Deed.” Motion, p. 8.
Defendants’ theory would only promote the type of fraudulent conduct in which they engaged in
this case. See Large v. Cafferty Realty, Inc., 123 Idaho 676, 680, 851 P.2d 972, 976 (1993)
(explaining that recording statutes are “not meant to be a shield against fraud and
misrepresentation.”).

ii. Other States Also Hold that Inquiry Notice, Not Constructive Notice, Begins the

Statute of Limitations.

Notably, Defendants similarly represent that this is “the entire law of the United States,” but
that is not true. Many courts are in accord with Nevada law that the fact alone that a deed is recorded
does not automatically begin the statute of limitations. See, e.g., Am. Freehold Land Mortg. Co. of
London v. Pace, 23 Tex. Civ. App. 222, 235-36, 56 S.W. 377, 384 (1900) (“It would be an
anomalous doctrine to assert that one who has been defrauded, relying with confidence upon his
adversary, should immediately or within a definite and particular time enter upon a voyage of
discovery to ascertain whether a wrong had been perpetrated, where there are no facts or
circumstances occurring in the meantime suggestive of any imposition.”); Fine v. Checcio, 582 Pa.
253,267,870 A.2d 850, 858 (2005) (“[T]here are [very] few facts which diligence cannot discover,
but there must be some reason to awaken inquiry and direct diligence in the channel in which it
would be successful. This is what is meant by reasonable diligence.”); Davis v. Tuma, 167 1daho
267, 469 P.3d 595, 603 (2020) (“[T]his Court has not held that the principle of “record-as-notice”
will establish discovery for purposes of the commencement of the statute of limitations in
a fraud action. In fact, this Court held in Large that Idaho’s record-as-notice statute was not meant
to be a shield against fraud and misrepresentation.”) (internal quotation marks omitted); Maul v.
Rider, 59 Pa. 167, 167 (1869) (“The record of a deed is notice only to those who are bound to search
for it. It is not publication to the world at large.”).

Interestingly, Defendants urge that a California case, Parsons v. Tickner, 31 Cal. App. 4th

1513, 1525, 37 Ca. Rptr. 816 (1995) “discussed why constructive notice applies in a fraud case”.

12

JA 00811




Robison, Sharp,
Sullivan & Brust
71 Washington St.
Reno, NV 89503
(775) 329-3151

B~ LN

O o0 I O W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Motion, p. 15. But the Parsons Court did not engage in such a discussion because constructive
notice was not an issue in Parsons.

Contrary to Defendants’ representations, California law is consistent with Nevada law in
that “Under a long line of cases, the fact that the victim had constructive notice of the truth from
public records is no defense to fraud. The existence of such public records may be relevant to
whether the victim’s reliance was justifiable, but it is not, by itself, conclusive.” Alfaro v. Cmty.
Hous. Improvement Sys. & Plan. Assn., Inc., 171 Cal. App. 4th 1356, 1385-86, 124 Cal. Rptr. 3d
271, 298 (2009), as modified on denial of reh’g (Mar. 18, 2009). Similar to the Nevada Supreme
Court’s position in the cases cited herein, “The rationale for this exception is, “The purpose of the
recording acts is to afford protection not to those who make fraudulent misrepresentations but
to bona fide purchasers for value.” Id. at 1386, 124 Cal. Rptr. 3d at 298 (quoting Seeger v. Odell,
18 Cal. 2d 409, 415, 115 P.2d 977, 980 (1941)).

The allegations in the FAC make clear that Plaintiff did not have a reason to check the deed
until she learned of the loan the Defendants obtained from Guild Mortgage Company. FAC, 417.
When Plaintiff learned of that Guild Mortgage loan in November 2020, she immediately researched
and discovered the fraudulent deed. Id. Thereafter, she initiated this lawsuit to protect her rights.
Based upon the facts asserted in the FAC, which this Court must accept as true, the Motion should
be denied.

B. Plaintiff Stated a Claim for Breach of the Purchase Contract.

Defendants contend the Breach of Contract claim regarding the Purchase Contract should be
dismissed because (1) the Defendants did not owe Plaintiff a contractual duty thereunder; (2) the
terms of the Purchase Contract bar Plaintiff’s claim; (3) the Note and parole evidence rule bar
Plaintiff’s claim; (4) the statute of frauds bars Plaintiff’s claim; and (5) the statute of limitations bars
Plaintiff’s claim. Plaintiff addresses each argument in turn.

i. Defendants Breached the Purchase Contract.

A simple review of the Purchase Contract demonstrates that the parties intended and agreed

that both Plaintiff and Defendants were purchasing the Property and would therefore, be the record

owners of the Property. See Am. First Fed. Credit Union v. Soro, 131 Nev. 737,739,359 P.3d 105,
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106 (2015) (“The objective of interpreting contracts is to discern the intent of the contracting parties.
Traditional rules of contract interpretation are employed to accomplish that result.”) (internal
quotation marks omitted).

The Purchase Contract expressly identifies that Plaintiff and Defendants are considered the

“buyer” of the property:

THIS PURCHASE CONTRACT AND RECEIPT (the “Agreement”) dated this 13
day of December, 2014is [sic] by and between Toll South Reno LLC (“Seller”) and
Michael and Alisha Hatch and Kari Johnson (“Buyer”) under the following terms
and conditions . . . .

Exhibit 1, p. 1. This is an express agreement between Plaintiff and Defendant that they were both
purchasing the Property together as joint owners. While this is also an agreement between Plaintiff,
Defendant, and Toll that Plaintiff and Defendants were the buyers of the property, that does not
mean Plaintiff and Defendants were not also agreeing to purchase the Property together. When
Defendants took inappropriate action to ensure Plaintiff was no longer considered a joint owner of
the Property, they breached the Purchase Contract.

Notably, even if this Court determines Defendants did not technically breach the Purchase
Agreement, at the very least, they certainly breached the implied covenant of good faith and fair
dealing. Hilton Hotels Corp. v. Butch Lewis Prods., Inc., 107 Nev. 226, 232, 808 P.2d 919, 922-23
(1991) (“Where the terms of a contract are literally complied with but one party to the contract
deliberately countervenes the intention and spirit of the contract, that party can incur liability for
breach of the implied covenant of good faith and fair dealing.”); Morris v. Bank of Am. Nevada, 110
Nev. 1274, 1278, 886 P.2d 454, 457 (1994) (“Whether a breach of the letter of the contract exists
or not, theimplied covenant of good faith is an obligation independent of the consensual
contractual covenants. The covenant of good faith and fair dealing is implied into every contract.”)
(internal quotation marks omitted). In the case at bar, Plaintiff has sought this Court’s permission
to file a Second Amended Complaint which asserts such claim for breach of the implied covenant
of good faith and fair dealing.

Regardless, Plaintiff has asserted a claim upon which relief can be granted. The Motion

should be denied.
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ii. The Purchase Contract Does Not Bar Plaintiff’s Claim.

Ironically, despite having argued that the Purchase Contract does not create contractual
obligations between Plaintiff and Defendants, Defendants now try to seek dismissal of Plaintiff’s
claim based on the contractual terms in the Purchase Contract.

Defendants argue that Paragraphs 10(a) and 10(b) of the Purchase Contract bar her claim
because they prohibit and/or disavow existence of any other agreements related to the Property. But
the Purchase Contract is the agreement regarding ownership of the Property. Rhetorically, why
would a separate agreement be required to identify that Plaintiff was also buying the Property when
she is identified as the buyer of the Property in the Purchase Contract? Plaintiff and Defendants
expressly agreed that they were purchasing the Property together, and that is exactly what the
Purchase Contract provides. No other agreement reflecting that arrangement was necessary.

Defendants ask this Court to hold Plaintiff to the “Endorsement to Agreement of Sale” on a
Rule 12(b)(5) motion to dismiss. But at this stage in the proceedings, this Court must accept the
allegations in the FAC as true. Plaintiff expressly alleged that if her signature is actually on the
“Endorsement to Agreement of Sale”, it was obtained through forgery or the Defendants’ false
representations and assurances that the document was just another closing document that was
consistent with the parties’ agreement and needed to be signed to effectuate the Purchase Contract.
FAC, 4 14. These factual allegations defeat Defendants’ Motion to Dismiss.’

Defendants additionally contend that the Endorsement is valid under Paragraph 18(m) of the
Purchase Contract, which provides that “Any and all Exhibits or Endorsements signed by any one
Buyer are deemed to be authorized and accepted by all signatories to the Agreement who have
signed as Buyer.” There are several flaws in Defendants’ interpretation of Paragraph 18(m).

First, the Purchase Contract was signed in December 2014 and the “Endorsement to
Agreement to Agreement of Sale” was not signed until July 29, 2015. See FAC, Exhibit 1; Exhibit

4. Therefore, the Purchase Contract was not referring to the “Endorsement to Agreement of Sale”.

5 Defendants cite Pentax Corp. v. Boyd, 111 Nev. 1296, 1299, 904 P.2d 1024, 1026 (1995) to support their argument.
But the Court in Boyd applied Colorado law, there were no allegations of fraud involved in the case, and the case
proceeded through summary judgment. Boyd is entirely inapplicable to this case.
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Second, Paragraph 18(m) is a boilerplate clause which means that because there are multiple
buyers identified in the Purchase Contract, only one of their signatures is necessary to bind them all
to any “endorsement” or “exhibit” made with the seller, Toll. This is made clear by the third reason
Defendants’ argument fails. The Purchase Contract expressly prohibits any modification “unless it
is in writing and signed by the parties. Exhibit 1, §18(a) (emphasis added). Therefore, the Purchase
Contract could not be modified in the way the Defendants tried because Toll was not a party to the
purported “Endorsement to Agreement of Sale.”

Defendants’ interpretation of Paragraph 18(m) is unreasonable because it would create
inconsistent provisions within the same contract or render certain provisions meaningless, both of
which would lead to an absurd result. Nevada State Educ. Ass’nv. Clark Cty. Educ. Ass’n, 137 Nev.
Adv. Op. ,  P3d  (2021) (“[A]n interpretation is not reasonable if it makes any
contract provisions meaningless, or if it leads to an absurd result.”). Accordingly, Defendants’
arguments fail as a matter of law.

iii. Neither the Note nor the Parol Evidence Rule Bar Plaintiff’s Breach of
Contract Claim.

Defendant argues that the Note bars Plaintiff’s claim for breach of contract because the Note
was unsecured and “the Court cannot blue pencil the Note under the guise of interpreting the PSA
to make Johnson a secured party.” Motion, p. 21. But that is not what Plaintiff asks this Court to
do. Plaintiff was the buyer of the Property and therefore, was supposed to be the owner of the
Property. See Exhibit 1. Plaintiff asks this Court to enforce the parties’ agreement as reflected in
the Purchase Contract.

Notably, the Note does not state that Plaintiff would rot be a joint owner of the Property.
Therefore, placing Plaintiff on the deed to the Property would not “blue pencil” or otherwise
contradict the Note. In fact, reading the Note and Purchase Contract together demonstrates that they
are consistent and constitute the entire agreement of the parties.

For the same reason, Defendants’ parole evidence rule contention clearly fails. There is no

term in the Note that Plaintiff seeks to contradict. There is no provision that prohibits Plaintiff from
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being an owner of the house or from having a security interest in the Property. Defendants’
arguments should be rejected by this Court.
iv. The Statute of Frauds Does Not Bar Plaintiff’s Claim.

Defendants further argue that NRS 111.220(1) bars Plaintiff’s claim because an agreement
that cannot be performed within one year must be in writing. But the Purchase Contract is a written
contract. As noted above, Plaintiff and Defendants signed the Purchase Contract as buyers and
therefore, owners of the Property. The fact that the parties agreed that Plaintiff would be removed
from title upon repayment of the Note is the only fact that is not in writing. However, that does not
mean the statute of fraud bars Plaintiff’s claim. Ironically, that Plaintiff would eventually be taken
off title to the Property is a term that benefits Defendants. The Purchase Contract as written simply
provides that Plaintiff is a buyer and therefore owner of the Property.

To the extent this Court determines there is an issue under NRS 111.220(1) regarding
Plaintiff’s contention that she should be on the deed to the Property, Defendants’ argument further
fails because “Full performance by one party may also remove a contract from
the statute of frauds.” Edwards Indus., Inc. v. DTE/BTE, Inc., 112 Nev. 1025, 1032, 923 P.2d 569,
574 (1996). To determine whether the doctrine of part performance applies, “the terms of the oral
agreement must be definitely established, the acts of the party . . . must be done with a view to the
agreement being performed, and the party seeking enforcement must have performed or be ready
and willing to perform all essentials of the agreement on his part.” Summa Corp. v. Greenspun, 96
Nev. 247, 253, 607 P.2d 569, 572 (1980), on reh’g, 98 Nev. 528, 655 P.2d 513 (1982),
and disapproved of on other grounds by Sandy Valley Assocs. v. Sky Ranch Ests. Owners Ass 'n, 117
Nev. 948, 35 P.3d 964 (2001).

Plaintiff clearly alleged facts demonstrating that the doctrine of part performance would
apply in this case as she fully performed by paying the full amount of the purchase price for the
Property, including all closing costs, in the amount of $665,838.40, FAC, q12. Therefore, this
argument fails and the Motion should be denied.

A
A
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v. Plaintiff’s Breach of Contract Claim is Timely.

Finally, Defendants contend that Plaintiff’s breach of contract claim is barred by the statute
of limitations for oral contracts. But Plaintiff sued for breach of the Purchase Contract—a written
document. Therefore, Plaintiff filed suit within the 6-year statute of limitations. See NRS
11.190(1)(b).

To the extent this Court determines an oral agreement is asserted, Plaintiff’s claim is not
barred because, as alleged, she did not discover Defendants’ breach until November 2020. Bemis
v. Est. of Bemis, 114 Nev. 1021, 1025, 967 P.2d 437, 440 (1998) (holding that an action for breach
of contract accrues as soon as the plaintiff knows or should know of facts constituting a breach”).

As fully explained above, whether Plaintiff exercised due diligence in discovering her claim
is a question of fact that cannot be decided at this juncture. This argument also fails. The Motion
should be denied.

C. This Court has Jurisdiction Over the Breach of Note Claim.

Defendants argue that this Court lacks jurisdiction over the breach of contract claim because
the amount in controversy is less than $15,000. Motion, p. 22-23. Defendants ignore that Plaintiff
also seeks injunctive relief and other claims for damages. Defendants’ arguments are meritless.

First, the amount in controversy is determined by combining the amount of damages for all
claims made in a complaint, which, here well exceeds the jurisdictional amount. Castillo v. United
Fed. Credit Union, 134 Nev. 13, 18, 409 P.3d 54, 58 (2018) (holding that a litigant can combine her
damages claims to determine the jurisdictional amount). Here, the total amount of damages sought
is well in excess of $15,000. Second, “[t]he district court possesses original jurisdiction . . . over
claims for injunctive relief.” Id. at 18, 409 P.3d at 59. Therefore, “[w]hen
monetary damages and injunctive relief are sought, the district court has jurisdiction over all
portions of the complaint, even if the damages sought fail to meet the district court’s monetary
jurisdictional threshold.” /d. (internal quotation marks omitted). There is no doubt this Court has
subject matter jurisdiction in this case.

Moreover, it is certainly a fair inference from the fraudulent conduct of the Defendants as

alleged in the FAC, that Defendants have made clear they no longer intend to pay the Loan. Indeed,
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Defendants have not made a payment since January 1, 2021. Such anticipatory repudiation would
render the Defendants liable for the entire amount of the debt. LeTarte v. W. Side Dev., LLC, 151
N.H. 291, 294, 855 A.2d 505, 508 (2004) (“Successive breaches of a continuing contract, while
generally viewed as a series of partial breaches, can result in a total breach when there is a
repudiation or a material failure of performance.”). Indeed, such anticipatory repudiation is alleged
in the FAC .

The Nevada Supreme Court has never rejected application of anticipatory repudiation to a
breach of an installment contract. Defendants contend that the Nevada Supreme Court would reject
a claim for anticipatory repudiation of an installment contract because the Court has adopted the
Restatement (Second) of Contracts § 243. But the Nevada Supreme Court has also adopted the
Restatement (Second) of Contracts § 359. In adopting § 359, the Court explained that “specific
performance or an injunction may be appropriate when a damages award would be inadequate.”
Dynalectric Co. of Nevada v. Clark & Sullivan Constructors, Inc., 127 Nev. 480, 485 n.7, 255 P.3d
286,289 n.7 (2011). Pertinent to this case, § 359, comment b (which is expressly referenced in §

243) provides,

The fact that damages would be an adequate remedy for failure to render one part of
the promised performance does not preclude specific performance of the contract
as a whole. In such a case, complete relief should be granted in a single action
and that relief may properly be a decree ordering performance of the entire
contract if the other requisites for such relief are met.

Restatement (Second) of Contracts § 359 (emphasis added).

Plaintiff alleges that she has fully performed under the Note. Plaintiff alleges that
Defendants have repudiated their obligations under the Note. Plaintiff seeks a judgment from this
Court that Defendants owe the entirety of the Note. Plaintiff also seeks equitable remedies because
she intends to prove that damages are not an adequate remedy in this case, but that issue is not before
the Court at this time and is not appropriate for determination on a motion to dismiss. The one issue
before the Court is whether Plaintiff stated a claim upon which relief can be granted. Plaintiff
certainly stated a claim for breach of the Note and this Court undoubtably has jurisdiction to

adjudicate that claim. This argument lacks merit and the Motion should be denied.
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C. Plaintiff Stated a Claim for Unjust Enrichment

Defendants argue that Plaintiff’s claim for unjust enrichment fails because (1) it is barred by
the statute of limitations, and (2) Plaintiff cannot assert a claim for unjust enrichment where an
express contract exists. As fully explained above, Defendants’ statute of limitation argument is
meritless.

Further, Defendants again ignore applicable law to make their argument. It is common in
Nevada litigation to plead breach of contract and unjust enrichment in the alternative. Indeed,
Nevada law expressly holds that plaintiffs are “not required to elect between suing on the contract
or in quantum meruit before obtaining a jury verdict.” J.A. Jones Const. Co. v. Lehrer McGovern
Bovis, Inc., 120 Nev. 277, 289, 89 P.3d 1009, 1017 (2004) (citing May v. Watt, 822 F.2d 896 (9th
Cir.1987) (determining that a party is not required to make an election between
breach of contract remedies and rescission prior to a jury verdict); North American Graphite Corp.
v. Allan, 184 F.2d 387 (D.C.Cir.1950) (concluding that no election between theories of recovery
based on breach of contract and quantum meruit is required prior to a jury verdict). This meritless
argument should be rejected and the Motion should be denied.

D. Plaintiff’s Equitable Lien, Constructive Trust, Injunctive Relief, and Declaratory
Relief Claims are not Barred.

Defendants argue that Plaintiff’s claims for equitable lien, constructive trust, injunctive
relief, and declaratory relief® must be dismissed under the statute of limitations and because they
cannot be standalone causes of action. As noted above, the statute of limitations does not bar
Plaintiff’s claims. Further, it is common to plead as claims constructive trust and injunction in
Nevada. Defendants’ arguments in this regard are contrary to Rule 8 and Rule 12.

The unofficial treatise in Nevada on claims includes the elements for a claim for constructive
trust. Klearman, Wang, and Johnson, “Elements of Nevada Legal Theories” 3™ Edition, page 102.
Plaintiff has asserted these claims to put Defendants on notice for what Plaintiff seeks in this case,

which is all that is required under Rule 8 (which Defendants even acknowledge in their Motion).

¢ Defendants also contend that Plaintiff could not seek declaratory relief regarding the Note. But, as discussed above,
Plaintiff could seek a declaratory judgment or specific performance on the Note. See Dynalectric Co. of Nevada v.
Clark & Sullivan Constructors, Inc., 127 Nev. at 485 n.7, 255 P.3d at 289 n.7; see also Restatement (Second) of
Contracts § 243.
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Moreover, as explained above, Plaintiff need not elect the theory for which she pursues her claims
at this stage in the proceedings. J.4. Jones Const. Co., 120 Nev. at 289, 89 P.3d at 1017.

Finally, it is fundamental law that equitable relief can be granted where legal damages are
inadequate. Dynalectric Co. of Nevada, 127 Nev. at 485 n.7, 255 P.3d at 289 n.7. This case
exemplifies the scenario where such principle is true because a money judgment will not make
Plaintiff an owner of the Property as she was agreed by the Defendants to be.

The Nevada Supreme Court has affirmed the imposition of equitable relief where damages
are insufficient numerous times, including many instances where real property is involved. See,
e.g., Nevada Escrow Serv., Inc. v. Crockett, 91 Nev. 201, 203, 533 P.2d 471, 472 (1975) (“Taking
into consideration the several principles of law that probably will be involved by the time this matter
is finally resolved it is the opinion of this court that the preliminary injunction enjoining the
foreclosure on the deeds of trust should issue. In this instance the equitable remedy is so far superior
that the legal remedy may be rendered inadequate.”); Dixon v. Thatcher, 103 Nev. 414, 416, 742
P.2d 1029, 1030 (1987) (“The Dixons had built a log house which they use as their home. If the
house is sold at a trustee's sale, they will not be able to reclaim it. The house is worth in excess of
$127,000. Thatcher holds the first deed of trust for a debt of approximately $59,000. Clearly,
compensatory damages do not provide an adequate remedy in this situation.”); Czipott v. Fleigh, 87
Nev. 496, 499, 489 P.2d 681, 683 (1971) (“In this case, the equitable remedy is so far superior that
the legal remedy is rendered inadequate.”).

Again, this is not an appropriate basis to move to dismiss Plaintiff’s claims under Rule
12(b)(5). Plaintiff intends to prove why damages, alone, are insufficient in this case. Defendants’
Motion is overreaching and completely contrary to Nevada law. The Motion should be denied.

V. CONCLUSION

Based upon the foregoing, Plaintiff respectfully requests that this Court deny the Motion.
1.1/

A
A
A
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AFFIRMATION: The undersigned does hereby affirm that this document does not contain

the social security number of any person.

DATED: This 8th day of April 2021.

ROBISON, SHARP, SULLIVAN & BRUST, LTD.
a Professional corporation

71 Washington Street

Reno, NV 89503

BY

/s/ Stefanie T. Sharp
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STEFANIE T. SHARP, ESQ.
CLAYTON P. BRUST, ESQ.

HANNAH E. WINSTON, ESQ.
Attorneys for Plaintiff Kari Anne Johnson
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1 CERTIFICATE OF SERVICE
2 Pursuant to NRCP 5(b), I certify that I am an employee of ROBISON, SHARP, SULLIVAN
3 & BRUST, and that on this date I caused to be served a true copy of OPPOSITION TO MOTION
4 || TO DISMISS VERIFIED FIRST AMENDED COMPLAINT on all parties to this action by the
3 method(s) indicated below:
6
by placing true copy thereof in a sealed envelope, with sufficient postage
7 affixed thereto, in the United States mail at Reno, Nevada, addressed to:
8 x_ by using the Court’s CM/ECF Electronic Notification System addressed to:
9
Mark G. Simons, Esq.
10 Anthony L. Hall, Esq.
SIMONS HALL JOHNSTON PC
1 Email: MSimons@SHJNevada.com
12 AHall@SHJNevada.com
Attorneys for Defendants
13
A by personal delivery/hand delivery addressed to:
1
15 ||—— by facsimile (fax) addressed to:
16 ||___ by Federal Express/UPS or other overnight delivery addressed to:
17 . :
DATED: This 8th day of April 2021.
18
19
/s/ Leslie M. Lucero
20 Employee of Robison, Sharp, Sullivan & Brust
21
22
23
24
25
26
27
28
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FILED
Electronically
CV21-00246
2021-04-08 03:52:46 PM
Jacqueline Bryant
2315 Clerk of the Court

Mark G. Simons, Esq. (SBN 5132) Transaction # 8386192 : sacordag
Anthony L Hall, Esq. (SBN 5977)
SIMONS HALL JOHNSTON PC
6490 S. McCarran Blvd., Ste. F-46
Reno, Nevada 89509

Telephone: (775) 785-0088
Facsimile: (775) 785-0087

Email: MSimons@SHJNevada.com
AHall@SHJNevada.com

Attorneys for Defendants

IN THE SECOND JUDICIAL DISTRICT COURT FOR THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

KARI ANNE JOHNSON, an individual; CASE NO.: CV21-00246
Plaintiffs, DEPT.NO.: 7

V.

MICHAEL EDWARD HATCH, an OPPOSITION TO

individual; ALISHA SUZANNE HATCH,

an individual; and DOES | to X, inclusive, MOTION FOR LEAVE TO FILE

SECOND AMENDED COMPLAINT

Defendants.

Defendants Michael Edward. Hatch and Alisha Suzanne Hatch (the “Hatches”), by
and through their attorney Mark G. Simons of SIMONS HALL JOHNSTON PC, hereby
Oppose the Motion for Leave to File Amended Complaint (“Motion”) filed by Kari Anne
Johnson (“Johnson”).

L. BASIS OF MOTION.
On February 10, 2021, Johnson filed an original Verified Complaint (“Complaint”).
On February 10, 2021, Johnson also recorded a Lis Pendens against Hatches property

commonly known as 9845 Firefoot Lane, Reno, Nevada (the “Property”).
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Hatches filed a Motion to Dismiss the Complaint because all the claims in the
Complaint were subject to dismissal. In response, on March 16, 2021, Johnson filed her
15t Amended Complaint (the “1t Amended Complaint”) attempting to assert claims that
would survive dismissal. On March 30, 2021, Hatches filed their Motion to Dismiss the
Amended Complaint. The 15t Amended Complaint’s claims all remain subject to
dismissal. Now Johnson seeks leave to file a 2" Amended Complaint alleging further
baseless claims and/or claims facially barred by the applicable statutes of limitations.
Johnson’s motion must be denied.

A. LACK OF GOOD FAITH.

Bad faith is “an actual or implied awareness of the absence of a reasonable basis”
for the complained of conduct. Allstate Ins. Co. v. Miller, 125 Nev. 300, 308, 212 P.3d
318, 324 (2009). Johnson now wants a third bite at the apple. Johnson is not entitled to
file another amended complaint due to her bad faith conduct already exhibited in this
litigation. Stephens v. Southern Nevada Music Co., Inc., 89 Nev. 104, 105-106, 507 P.2d
138, 139 (1973) (bad faith conduct warrants denial of a motion to amend).

The initial Complaint was filed asserting baseless claims as follows: (1) a claim on
an installment contract that did not meet the Court’s sﬁbject matter threshold; (2) included
a nonsense claim of “Demand on Loan Documents”; and (3) the reméining claims were all
facially barred as a result of the applicable statutes of limitations. The original Complaint
did not include a jurisdictional statement as required by NRCP 8(a)(1). In conjunction,
Johnson wrongfully recorded a Lis Pendens. Johnson’s baseless actions necessitated
extensive motion practice to expunge the wrongfully asserted Lis Pendens along with an

extensive Motion to Dismiss the Complaint.
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In response, seeking to avoid dismissal on statute of limitations grounds, Johnson
filed her 15t Amended Complaint asserting a breach of the PSA alleging this contract was
breached by the Hatches. As detailed in the Motion to Dismiss the 15t Amended
Complaint, and further detailed herein, there is no legal or factual basis supporting such
claim. Again, the 15t Amended Complaint did not include a jurisdictional statement as
required by NRCP 8(a)(1). The pending Motion to Dismiss the 15t Amended Complaint is
on file detailing the baseless claims and how the claims violate and contradict controlling
Nevada law.

Now, Johnson wants to file a 2" Amended Complaint seeking to assert additional
claims relating to the PSA which are also all facially invalid as a matter of law. For
instance, the claim for reformation is facially barred by the statute of limitations. Next, as
a matter of clear Nevada law, Hatches cannot be liable for an intentional interference with
the PSA since they are a party to the PSA. Exhibiting another egregious disregard of
controlling Nevada law, Johnson claims that a party can anticipatorily breach an
installment contract citing an extra-territorial case as support. However, in Cain v. Price,
134 Nev. 193, 198, 415 P.3d 25, 30 (2018), the Nevada Supreme Court adopted section
243 of the Restatement (Second) of Contracts Section 243 (Am. Law. Inst. 1981).
Section 243(3) states that a breach of an installment contract whether or not followed by
repudiation, “does not give rise to a claim for damages for total breach”. Again, clear
Nevada law demonstrates Johnson's claifns and contentions are baseless.

Johnson cannot claim ignorance of controlling Nevada law as justification for the

ongoing abusive litigation practices being perpetrated. The abuses are not simple
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mistakes of fact but are based upon fundamental disregard of controlling Nevada law."
Johnson’s attorneys have a duty and responsibility to comply with NRCP 11. Asserting
claims that are baseless, non-viable, which directly contradict controlling Nevada law
and/or which require the Court to ignore the plain language of four (4) different contracts
(the PSA, the Deed, the Note and the Endorsement) is facially abusive. The only logical
conclusion is this action was not brought to collect minor past-due monthly payments on
the Note, this action was initiated to perpetrate an abusive overreaching and taking of the
Hatches’ real property rights and so Johnson could wrongfully seek a “security” interest in
the Hatches’ home as a source of repayment of the minor amounts due. 2" Am. Comp.,
1186 (“The Property is believed to be the only possible source of repayment of the Loan.”).
Johnson'’s abusive conduct cannot be rewarded by the Court.

Another major indicia of bad faith conduct is that not one of the three complaints
prepared by Johnson complies with NRCP 8(a)(1)'s provision. On March 1, 2019, the
Nevada Supreme Court amended NRCP 8(a) to require that a complaint “must” contain:

(1) ashort and plain statement of the grounds for the court’s jurisdiction,
unless the court already has jurisdiction and the claim needs no new
jurisdictional support . . . .

Id. A statement of the jurisdiction is not a condition that can be overlooked as the Nevada

Supreme Court used “must” to implement a mandatory requirement for proper pleading in

! Nevada Rule of Professional Conduct Rule 3.3, titled “Candor Toward the Tribunal”
provides as follows:

(a) A lawyer shall not knowingly:
(1) Make a false statement of fact or law to a tribunal . . .
or

(3) Offer evidence that the lawyer knows to be false.
RPC, 3.3(a).
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this State. Pasillas v. HSBC Bank USA, 127 Nev. 462, 255 P.3d 1281, 1285 (2011)
(“must’ is a synonym of ‘shall.”); see e.g., Nev. Dist. Ct. R. 2(6) ("Shall' is mandatory . . .
."); State v. American Bankers Ins. Co., 106 Nev. 880, 802 P.2d 1276, 1278 (1990) ("In
construing statutes, 'shall' is presumptively mandatory . . . ."). On this ground alone the
Motion must be denied as the 2" Amended Complaint fails to comply with NRCP
8(a)(1)’'s mandatory requirements.

B. FUTILE AMENDMENTS ARE DENIED.

In addition, Johnson’s Motion must be denied because amendments, which are
subject to immediate dismissal and/or summary judgment, are denied as being futile.
Halcrow, Inc. v. Eighth Judicial Dist. Court, 129 Nev. 394, 398, 302 P.3d 1148, 1152
(2013) (A proposed amendment may be deemed futile if the plaintiff seeks to amend the
complaint in order to plead an impermissible claim.”); Klamath Lake Pharmaceutical Ass'n
v. Klamath Med. Serv. Bureau, 701 F.2d 1276, 1293 (9th Cir.1983) ("futile amendments
should not be permitted"); see also Bache Halsey Stuart Shields, Inc. v. Tracy Collins
Bank & Trust Co., 558 F. Supp. 1042, 1044 (D. Utah 1983) (“Leave to amend, however, is
properly denied when the pleading, as amended, would be subject to dismissal.”).

Il PROPOSED NEW CLAIMS.

The proposed new complaint seeks to add the following new claims: (1) 2" claim
for breach of the implied covenant of good faith and fair dealing in the PSA; (2) 7t claim
for intentional interference with the PSA by Hatches; and (3) a 10t claim for reformation
of the Deed based upon alleged fraudulent activity.

A. SIGNING A PURCHASE AGREEMENT AS A BUYER CONVEYS NO
OWNERSHIP INTEREST AS A MATTER OF LAW.

Johnson ignores that the premise of the applicability to her claims for an

‘ownership interest” in the Property has been specifically rejected by the Nevada
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Supreme Court in Dimick v. Dimick, 112 Nev. 402, 915 P.2d 254 (1996). In Dimick v.
Dimick, the Nevada Supreme Court was tasked with determining if an ex-wife had an
ownership interest in real property merely because she and her ex-husband were on a
purchase agreement as joint “buyers” of a property.2 The Nevada Supreme Court
specifically rejected the notion that signing a purchase agreement as a purported buyer
created an ownership interest as follows:

Claudette argues that the parties had an interest in the property because
the purchase agreement had both their names on it. However, pursuant to NRS
111.105, merely signing a purchase agreement is insufficient to convey an
interest in property. The district court erred in finding that Claudette had an
interest in the Fort Apache property and further erred by awarding her a portion
of the proceeds from the assignment of that property and sanctioning Charles for
signing her name to the assignment. The district court's order as to the Fort
Apache property and the sanction of $2,000.00 assessed against Charles is
reversed.

Id. at 407, 915 P.2d at 257 (emphasis added).

Again, as applicable in this case, merely because Johnson signed the PSA, that
agreement does not convey any real property interest in the Hatches’ Property. Contrary
to Johnson's claim “merely signing a purchase agreement is insufficient to convey an
interest in property.” Controlling Nevada law states that as a matter of law, Johnson’s
claim of an ownership interest in the Hatches’ Property based merely upon signing the

PSA fails.3 Accordingly, all claims for an alleged breach of the PSA fail as a matter of

law.

? The contract at issue in Dimick v. Dimick was a “trade-out purchase agreement” where
the husband and wife were to receive property via a trade rather than a straight purchase.
This nuance is irrelevant to the applicability to this case.

> NRS 111.105 provides: “Conveyances of lands, or of any estate or interest therein, may
be made by deed, signed by the person from whom the estate or interest is intended to
pass, being of lawful age, or by his lawful agent or attorney, and acknowledged or proved,
and recorded, as directed in this chapter.”
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B. NO VIABLE CLAIM EXISTS FOR BREACH OF THE IMPLIED
COVENANT OF GOOD FAITH AND FAIR DEALING

This claim is premised upon the contention the PSA allegedly contains a contract
provision stating that Johnson and Hatches were alleged to be “joint owners” of the
Property. 2" Am. Compl., 32. The PSA contains no such contract provision. The PSA
merely identified the Hatches and Johnson as “buyers”. The PSA does not equate
purchase status to subsequent legal “ownership” of the Property. See Dimick v. Dimick
supra. Johnson subsequently removed herself from the PSA as a buyer pursuant to the
Endorsement. See 2@ Am. Comp., Ex. 5 (Endorsement). Johnson cléims the
Endorsement is not valid because she doesn’t remember reading it (irrelevant), the Seller
was required to sign it (not true) and she has a subjective belief that she didn’t sign it
(irrelevant—belief not an evidentiary fact).

Dispositively, Johnson freely admits she entered into the unsecured Note upon
which she is suing the Hatches affirmatively representing to this Court the Note is a true
and correct recitation of the parties’ contractual agreement. 2" Am. Compl., 12 (“The
Note was signed and initialized by Michael, Alisha and Kari on September 9, 2015"). The
Note is unsecured. The terms of the Note do not include any contract right of “ownership”
in the Hatches’ Property. The Note does not provide Johnson with a security interest in
the Property. Accordingly, this proposed new claim fails facially as Johnson admits the
Note is unsecured no contract providing any rights of “security/ownership” to Johnson.
Instead, Johnson wants this Court to ignore the clear and unambiguous terms of the PSA,
the Endorsement, the Deed and the Note. Johnson’s claim fails because this Court
cannot ignore the clear and unambiguous terms of four (4) separate contracts. McNeary

Calloway v. JP Morgan Chase Bank, N.A., 863 F.Supp.2d 928, 954 (N.D.Cal.,2012) (“An
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implied covenant of good faith and fair dealing cannot contradict the express terms of a
contract.”).

In addition, as stated in the pending Motion to Dismiss the 15t Amended Complaint,
this claim fails for the same reasons the breach of PSA claim in the 15t Amended
Complaint fails. These reasons are as follows. |

1. The PSA Does Not Contain A Contractual Obligation Requiring
Hatches To Put Johnson On The Deed.

There is no contractual obligation in thé PSA requiring Hatches to put Johnson on
the Deed. Under the PSA, it was solely and exclusively the Seller's obligation to transfer
ownership of the Property by deed. 2" Am. Compl, Ex. 1, /6. There is nothing contained
in the PSA contractually obligating the Hatches to include Johnson on title to the Property.
Id. Dismissal of this claim is mandatory because no claim for breach of contract exists.
Alam v. Reno Hilton Corp., 819 F.Supp. 905, 909 (D. Nev. 1993) (“Where there is a
complete failure of proof concerning an essential element of the nonmoving party’s case,
all other facts are rendered immaterial, and the moving party is entitled to judgment as a
matter of law.”). Because no contractual duty exists by and between Hatches and
Johnson under the PSA, a fortiori there can be no breach and this claim fails as a matter
of law.

2, Johnson’s Claim Is Barred By The Express Waiver Of The PSA.
The PSA contains an express waiver and consent that no other agreement relating

to the Property exists as follows:

The entire Agreement between Buyer and Seller must be expressed in
writing. Therefor, Buyer shall write in below any representations or
promises which are not set out in this Agreement ... and upon which Buyer
is relying in making this purchase, and if there are none Buyer shall so

indicate.

NONE.
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2" Am. Comp., Ex. 1, §10(a) (bold). Johnson personally initialed this clause. /d.
Johnson is bound by her admission that there is no agreement for her to be on title as
security for her Loan contained in the PSA. Again the 1%t claim fails as a matter of law.

3. Johnson’s Claim Is Barred By The Express Integration/Merger
Clause In The PSA.

The PSA also contains an integration/merger clause which states that there is no
agreement by and between Hatches and Johnson to include her on title to the Property as
security for repayment of the Note as follows:

BUYER ACKNOWLEDGES THAT THERE ARE NO UNDERSTANDINGS,

REPRESENTATIONS OR PROMISES OF ANY KIND THAT HAVE BEEN MADE

TO INDUCE THE EXECUTION OF THIS AGREEMENT AND THAT AGREEMENT

SETS FORTH IN FULL THE ENTIRE AGREEMENT BETWEEN THE PARTIES.

BUYER FURTHER ACKNOWLEDGES THAT IT HAS NOT RELIED ON ANY

ORAL AGREEMENT, STATEMENT, REPRESENTATION OR OTHER PROMISE

THAT IS NOT EXPRESSED IN WRITING IN THIS CONTRACT.

Id. 10(b). This clause expressly states there are no other agreements relating to the
Property not contained in the PSA. This clause expressly states that it contains the entire
agreement of the parties.

Under Nevada law, an integration clause such as contained in paragraph 10(b)
holds “all prior negotiations and agreements are deemed merged in the written contract,
and parol evidence is not admissible to vary or contradict its terms.” Tallman v. First Nat.
Bank of Nev., 66 Nev. 248, 256-57, 208 P.2d 302, 306 (1949); see also In re University
Place/ldaho Water Center Project, 199 P.3d 102, 111 (Idaho 2008) (“extrinsic evidence of
prior or contemporaneous negotiations or conversations is not admissible to contradict,
vary, alter, add to, or detract from the terms of the contract. A written contract that

3

contains a merger clause is complete upon its face.” (citation omitted)). Johnson is

bound by the integration/merger clause confirming there is no agreement for her to be on
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title as security for her Loan contained in the PSA. Again the 15t claim fails as a matter of
law.

In addition, this claim fails because Johnson executed the Endorsement expressly
removing herself as a buyer under the PSA. 2" Am. Compl., Ex. 5. Johnson claims that
the Endorsement should not be enforced against her because (i) she does not remember
signing it; (ii) does not “believe” it contains her signature; (jii) does not have the Seller's
signature on it; and (iv) even though the Endorsement is valid “the deal” remained the
same. 2" Am. Comp., 14. Each of these contentions fail as a matter of law.

First, whether Johnson remembers signing the Endorsement is irrelevant to its
validity. Pentax Corp. v. Boyd, 111 Nev. 1296, 1299, 904 P.2d 1024,1026 (1995)
(“Boyd's failure to read the guarantee is not relevant in determining its validity.”). Second,
Johnson’s “belief” is nothing more than a conclusory statement and is not a factual
statement that can defeat a motion to dismiss.# Third, the PSA states any Endorsement
signed by any one buyer “is deemed to be authorized and accepted by all signatories to
the Agreement who have signed as Buyer.” 2" Am. Compl., Ex. 1, 18(m). Accordingly,
the Seller does not sign the Endorsement and any single signature on the Endorsement
makes it valid and enforceable. /d. In this case, the Hatches and Johnson all signed the
Endorsement even though any one (1) signature was all that was required. Lastly,
Johnson admits that even though the Endorsement is valid, “the deal” that she was

supposed to be a secured party under the Note “remained the same.” This unknown,

* See e.g., King v. United Parcel Serv., Inc., 152 Cal. App. 4th 426, 433, 60 Cal. Rptr. 3d
359, 366 (2007) (“plaintiff's subjective beliefs ... do not create a genuine issue of fact;
nor do uncorroborated and self-serving declarations.”); Humana of Kentucky, Inc. v. Seitz,
796 S.W.2d 1, 3 (Ky. 1990) (“Belief’ is not evidence and does not create an issue of
material fact.”).
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undefined and unsupported “deal” is not contained in any written form and is barred by all

the same reasons stated herein.
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