
IN THE SUPREME COURT OF THE STATE OF NEVADA 

FEDERAL HOUSING FINANCE 
AGENCY, in its capacity as 
Conservator for the Federal National 
Mortgage Association, and FEDERAL 
NATIONAL MORTGAGE 
ASSOCIATION, 
 
           Appellants, 
 
vs. 
 
WESTLAND LIBERTY VILLAGE, 
LLC, a Nevada Limited Liability 
Company; and WESTLAND 
VILLAGE SQUARE, LLC a Nevada 
Limited Liability Company,  
 
 Respondents. 

 
 
Case No. 83695 
 

 
 

 
 

NOTICE OF SUPPLEMENTAL AUTHORITY 

 FHFA and Fannie Mae respectfully notify the Court of developments in the 

underlying case and a similar case.  See NRAP 31(e). 

In the underlying case, the district court recently declined to apply a 

provision of FHFA’s organic statute to dismiss Westland’s claims for punitive 

damages.  See Minute Order (Dec. 22, 2021) (Ex. A).1  That statutory provision 

 

1  The court tasked Westland’s counsel with submitting a proposed final order, 
but counsel has yet to comply.  After repeatedly inquiries from counsel for Fannie 
Mae, Westland’s counsel first circulated a proposed final order on February 9.  
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mandates that as Conservator, FHFA “shall not be liable for any amounts in the 

nature of penalties ….”  See 12 U.S.C. § 4617(j)(1), (4) (emphasis added) (the 

“Penalty Bar”).  And while “under conservatorship …, Fannie Mae is statutorily 

exempt from … penalties … to the same extent that the FHFA is” under the 

Penalty Bar.  Nevada ex rel. Hager v. Countrywide Home Loans Servicing, 812 F. 

Supp. 2d 1211, 1218 (D. Nev. 2011).  Thus, FHFA and Fannie Mae moved to 

dismiss Westland’s punitive damages claims, noting that under Nevada law 

“[p]unitive damages are designed not to compensate the plaintiff for harm suffered 

but, instead, to punish and deter the defendant’s culpable conduct.”  Bongiovi v. 

Sullivan, 122 Nev. 556, 580, 138 P.3d 433, 450 (2006).  The district court denied 

the motion without explanation.  See Ex. A.   

More recently, a different district court hearing Fannie Mae v. Sellers, No. 

A-19-805418-C, took the opposite tack.  Ex. B. ¶ 17.  That court held that “[u]nder 

Nevada law and common sense, punitive damages are in the nature of penalties” 

and therefore off-limits under the Penalty Bar.  Ex. B. ¶ 18.  As that court 

explained, “[a]s a fundamental tenant of our federal system, this Court is ‘bound’ 

to apply ‘the laws of the United States,’ which the federal Constitution makes the 

‘supreme law of the land.’”  Ex. B ¶ 16 (quoting U.S. Const. art. VI, cl. 2).   

 

Fannie Mae and FHFA provided comments on February 11, but have not received 
any response.   



 In this appeal, FHFA has argued that the district court disregarded one 

federal statutory provision—12 U.S.C. § 4617(f)—in contravention of the 

supremacy clause.  Appellant Opening Br. at 46- 52; Appellant Reply Br. at 26.  

The district court has now disregarded a second—the Penalty Bar. 

 

Dated this 9th day of March, 2022.  

Respectfully submitted, 

 
FENNEMORE CRAIG, P.C. 
 
    /s/    Leslie Bryan Hart              
Leslie Bryan Hart, Esq. (SBN 4932) 
John D. Tennert, Esq. (SBN 11728) 
7800 Rancharrah Parkway 
Reno, NV 89511 
 

SNELL & WILMER L.L.P. 
 
    /s/    Kelly H. Dove              
Kelly H. Dove, Esq. (SBN 10569) 
Nathan G. Kanute, Esq. (SBN 12413) 
3883 Howard Hughes Parkway, 
Suite 1100 
Las Vegas, NV 89169 
 

ARNOLD & PORTER KAYE 
SCHOLER, LLP 
 
    /s/    Michael A.F. Johnson              
Michael A.F. Johnson, Esq.* 
601 Massachusetts Ave. NW 
Washington, DC 20001 
*Admitted pro hac vice 
 

Attorneys for Appellant Federal 
National Mortgage Association 
 

Attorneys for Appellant Federal 
Housing Finance Agency in its 
Capacity as Conservator of the Federal 
National Mortgage Association 
 

 

 
  



CERTIFICATE OF SERVICE 
 

I, the undersigned, declare under penalty of perjury, that I am over the age of 

eighteen (18) years, and I am not a party to, nor interested in, this action.  On March 

9, 2022, I caused to be served a true and correct copy of the foregoing NOTICE OF 

SUPPLEMENTAL AUTHORITY  upon the following by the method indicated: 

☐ BY E-MAIL:  by transmitting via e-mail the document(s) listed above 
to the e-mail addresses set forth below and/or included on the Court’s 
Service List for the above-referenced case. 

☒ BY ELECTRONIC SUBMISSION:  submitted to the above-entitled 
Court for electronic filing and service upon the Court’s Service List for 
the above-referenced case. 

☐ BY U.S. MAIL:  by placing the document(s) listed above in a sealed 
envelope with postage thereon fully prepaid, in the United States mail 
at Las Vegas, Nevada addressed as set forth below: 

 
 
 

 /s/ Maricris Williams 
 An Employee of SNELL & WILMER L.L.P.  

 
 4869-3315-5092 
 



EXHIBIT A 
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DISTRICT COURT 
CLARK COUNTY, NEVADA 

 
 
Other Business Court Matters COURT MINUTES December 22, 2021 
 
A-20-819412-B Federal National Mortgage Association, Plaintiff(s) 

vs. 
Westland Liberty Village, LLC, Defendant(s) 

 
December 22, 2021 7:00 AM Minute Order  
 
HEARD BY: Denton, Mark R.  COURTROOM: Chambers 
 
COURT CLERK: Madalyn Kearney 
 

JOURNAL ENTRIES 
 
HAVING further reviewed and considered the parties' filings and argument of counsel pertaining to 
"Plaintiff and FHFA's Motion to Dismiss in Part Defendants' First Amended Answer and Amended 
Counterclaim," heard and taken under advisement on December 16, 2021, and being fully advised in 
the premises, the Court makes the following determinations/rulings: 
                 

 The Court DENIES the Motion IN PART as a matter of law relative to Plaintiffs' venue 
contentions. 

 The Court DENIES the Motion IN PART as a matter of law relative to Plaintiffs' punitive 
damages contentions and DENIES the same regarding the attorneys' fees aspect without 
prejudice to further development pursuant to NRCP 56 regarding Counterclaimants' special 
damages contentions, having determined that the complexities and nuances involved in this 
case render disposition under NRCP 12(b)(5) to be inappropriate. 

 The Court DENIES the Motion IN PART regarding Plaintiffs' standing contentions without 
prejudice to further development pursuant to NRCP 56, having determined that the 
complexities, party affiliations/interrelationships, and  nuances involved in this case render 
disposition under NRCP 12(b)(5) to be inappropriate.  

 The Court GRANTS the Motion IN PART regarding Plaintiffs' consequential damages 
contentions, as what the Court can properly consider on Plaintiffs’ NRCP 12(b)(5) Motion 
shows that such damages cannot be claimed. 

 
Counsel for Defendants/Counterclaimants is directed to submit a proposed order consistent with the 
foregoing and with supportive briefing/argument following provision of the same to opposing 
counsel for signification of approval/disapproval. 
 

Case Number: A-20-819412-B

ELECTRONICALLY SERVED
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IT IS SO ORDERED. 
 
CLERK'S NOTE: This Minute Order was electronically served by Courtroom Clerk, Madalyn 
Kearney, to all registered parties for Odyssey File & Serve. /mk 12/22/21 
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