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The panel should vacate its merits determination and allow the full Court to
decide the merits questions presented in this case. As Justice Pickering explained in
her concurrence, whether the NDTPA provides a private cause of action against a
product manufacturer, even when the plaintiff never bought or used the
manufacturer’s product, “presents a close, open, and to some extent fact-dependent
question of Nevada law.” R.J. Reynolds Tobacco Co. v. Eighth Jud. Dist. Ct. in &
for Cnty. of Clark, 138 Nev. Adv. Op. 55 at *8 (2022). But the majority nevertheless
answered the merits of this close question “by a two-to-one vote of a three-justice
panel.” Id. at *10. In so doing, the majority misapprehended important issues that
the full Court should address.

1. The NDTPA’s “direct-harm” test for private claims requires a causal link
stronger than what Plaintiffs pleaded in their complaint and the majority held in its
decision. See Reynolds Pet. at 11-13. To meet NRS 41.600(1)’s standing
requirements, a victim must have suffered “direct harm” from the deceptive practice.
Del Webb Communities, Inc. v. Partington, 652 F.3d 1145, 1152 (9th Cir. 2011).
The alleged “deception and injury cannot be too attenuated.” Guerra v. Dematic
Corp, No. 3:18-CV-0376-LRH-CLB, 2020 WL 5995496, at *3 (D. Nev. Oct. 8§,
2020). The majority of the panel found the required link satisfied because Plaintiffs
“allege that Sandra relied on those representations to smoke generally.” Id. at *4.

But Reynolds’s advertisements and other actions did not convince Ms. Camacho to



purchase or use even a single Reynolds cigarette and Plaintiffs do not plead
otherwise. Actions that allegedly contributed to Mrs. Camacho’s decision to “smoke
generally” and use a different manufacturer’s product is far too attenuated to qualify
as direct harm.

The full Court should consider whether “direct harm” requires a closer nexus.
Under the panel majority’s broad understanding of this term, the NDTPA allows
virtually anyone to bring a private cause of action for what may be considered an
unfair trade practice. All a claimant needs to allege is that he or she was aware of
the defendants’ practices and somehow suffered some type of harm—regardless of
whether the alleged harm flowed “directly” from the defendants’ practices to the
claimant. If left standing, this published opinion will make Nevada a go-to
jurisdiction for attenuated claims brought by private attorneys looking for a quick
buck.

2. Similarly, the panel majority failed to consider whether an expansive
reading of who qualifies as a victim under NRS 41.600(1) comports with the
Legislature’s carefully crafted balance between public and private enforcement of
consumer fraud. See Reynolds Pet. at 14-15. As Justice Pickering notes, the full
Court should decide whether the distinction between private and governmental
action matters. R.J. Reynolds, 138 Nev. Adv. Op. 55 at *11. For example, there is

an important question of whether NRS 598.094’s “attempt to sell” reference “applies



to government enforcement actions, as opposed to private actions by victims seeking
damages.” R.J. Reynolds, 138 Nev. Adv. Op. 55 at *11. In other words, the full court
should assess whether the Legislature really intended to allow any bystander to act
as a private attorney general by way of a civil lawsuit under the NDTPA. /d. at *4.

3. The panel majority also failed to consider Reynolds’s argument that the
“NDTPA should be construed consistent with the common law because nothing in
its text directs otherwise,” which Justice Pickering thought merited further
consideration from the full Court. R.J. Reynolds, 138 Nev. Adv. Op. 55 at *10; see
Reynolds Pet. at 14-16. Well-established common law requires a showing of product
use to maintain a products liability claim. See, e.g., Moretti v. Wyeth, Inc., No. 2:08-
CV-00396-JICMGWEF, 2009 WL 749532, at *4 (D. Nev. Mar. 20, 2009); Baymiller v.
Ranbaxy Pharms., Inc., 894 F. Supp. 2d 1302, 1305 (D. Nev. 2012). While the
majority cursorily found that Reynolds’s “alleged knowing misrepresentation of the
dangers of smoking . . . is distinct from a products-liability claim,” Reynolds, 138
Nev. Adv. Op. 55 at *10, it did not consider statutory commands and precedent
directing the Court to interpret the NDTPA consistent with the common law. See
NRS 1.030; Leigh-Pink v. Rio Props., LLC, 138 Nev., Adv. Op. 48, 512 P.3d 322,
328 (2022).

4. The majority summarily stated that Plaintiffs “pleaded sufficient facts of

a direct harm, as they contended that Sandra would not have smoked cigarettes and



developed cancer but for all defendants’ including Reynolds’-deceptive trade
practices.” Reynolds, 138 Nev. Adv. Op. 55 at *5. But the majority provided no
citation to the complaint in support of its conclusion. That is because none exists.
See Reynolds Pet. at 18-19. Plaintiffs’ complaint never identifies a single allegedly
deceptive statement made by Reynolds nor explains how Reynolds’s alleged NDTPA
violation supposedly impacted Mrs. Camacho. No part of the NDTPA allegations in
the complaint even contends that she saw any materials produced by Reynolds. 1 PA
99-101. In fact, even assuming arguendo an “attempt to sell” can confer NDTPA
standing to a private litigant, no allegation in the complaint indicates how Reynolds
attempted to sell its cigarettes to Mrs. Camacho. The majority misapprehended what
Plaintiffs actually alleged, as opposed to what they claimed in their appellate briefs.

As these legal and factual questions make clear, if this panel does not vacate
its decision on the merits now, it risks “creating confusion and inconsistency,” as
Justice Pickering cautioned, “should the issue come to the en banc court on appeal
from an eventual final judgment” and the full court decides to “depart from or refine
the panel’s merits determination.” Id. (cleaned up). And that risk is high. These
cases implicate significant policy considerations that are being closely watched
throughout the country. See Michael A. Mora, Florida Lawyer Beats Big Tobacco
in Nevada Supreme Court, Creating Nationwide Blueprint, DBR.com (Aug. 3, 2022,

03:04 PM), https://bit.ly/3SzuTLn; Debra Cassens Weiss, Smoker can sue tobacco



https://bit.ly/3SzuTLn

company for consumer fraud, even though she didn't use its products, state supreme
court says, ABAJournal.com (Aug. 4, 2022, 10:47 AM), https://bit.ly/3SLLIbt.!
Plenary review, by the full Court, would be the more appropriate vehicle to weigh in
on these questions in the first instance.

5. Finally, Justice Pickering was right to conclude that this case is now
“sufficiently advanced that the advantages plenary review on direct appeal affords
outweigh the need for immediate writ review.” R.J. Reynolds, 138 Nev. Adv. Op. 55
at *10. Reynolds filed its petition over eight months ago, on November 4, 2021,
immediately after Judge Krall’s reconsideration decision brought Reynolds back into
the case—and well after this Court had already been considering the same issues
raised by Plaintiffs in their original petition for mandamus, which was filed over
sixteen months ago, on March 23, 2021. Reynolds’s petition raised procedural
arguments, see Reynolds Pet. at 9-10; 22-23, that, had this panel agreed with, would
have led to quick resolution of an already pending mandamus petition and could
have saved Reynolds the burden of needlessly proceeding through discovery and
pretrial motion practice.

Now, due to the passage of time, the balance of considerations weighs against

mandamus review. As Justice Pickering noted, “the proceedings in district court

! See also https://www.abajournal.com/news/article/smoker-can-sue-tobacco-

company-for-consumer-fraud-even-though-she-didnt-use-its-products-court-says.
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have progressed well beyond the motion-to-dismiss stage,” and the merits questions

would benefit from full, plenary review after a decision on the merits. Reynolds, 138

Nev. Adv. Op. 55 at *10.
CONCLUSION
For the foregoing reasons, the panel should vacate its decision on the merits.
DATED this 15th day of August, 2022.
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