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MOTTON FOR EMERGENCY STAY PENDING SUPREME CQURT REVIEW

COMES NOW, the Appellant Employers Insurance Company of
Nevada, by and through its counsel David H. Benavidez, and moves
this Court for a stay pending the Supreme Court of Nevada review
of the November 3, 2021 District Court Order granting the Petition
for Judicial Review,

This moction is based upon the folleowing facts, points and
authorities as well as the papers and pleadings submitted with the
motion.

ISSUES

1. Did the District Court Judge abuse her discretion and
error as a matter of law?

2. Did Dr. Shah issue a valid disability slip in 20197

3. As a matter of law, was Dr. Shah’'s 2019 disability slip

only good until the next disability slip per NRS 616C.475. Did

the District Court errcr by finding and concluding Dr. Shah’s 2019

disability slip is good through the present time as it is unknown
whether the claimant continues to treat with any doctor, whether
a doctor presently has the claimant at full duty, light duty or
completely off work.
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DATED this 8™ day of November, 2021.

Vs 2

DaV1d H. Bena vidéz, Eshulre
Counsel for Appellant

STATEMENT OF THE FACTS

On December 31, 2017, Daniel Castelan slipped on a wet floor
and was diagnosed with a contusion of the right knee, head injury,
laceration of the hand, laceration of the head and lumbar strain.

On January 2, 2018, Concentra assessed closed head injury,
forehead laceration, cervical and luﬁbar strain, sprains toc the
right knee and right elbow, facial contusion and laceration of
left ring finger.

On January 16, 2018, the Insurer accepted the cervical and
lumbar strains, right knee and right elbow sprains, facial
contusion, forehead laceration, closed head injﬁry and left ring
finger laceration.

On February 2, 2018, Neurclogist Germin diagnosed post
concussion symptoms and ordered an MRI of the brain, EMG/nerve
conduction studies and a referred to opthamclogy.

A March 5, 2018 MRI of the brain was unremarkable.

A March 6, 2018 EMG/nerve conduction study perfeormed by Dr.
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Germin was normal.

A March 13, 2018 Visual Evoked Response Study performed by
Dr. German was normal.

On April 3, 2018, Dr. Germin found the claimant at maximum
medical improvement (MMI) without the need for a permanent partial
disability {(PPD} evaluation.

On May 7, 2018, the Insurer closed the claim without & PPD
evaluation.

On June 15, 2018, Neurosurgeon Stuart Kaplan examined the
cervical and lumbar spine. The doctor requested cervical and
lumbar x-rays, MRIs and referred to physical therapy.

A July 18, 2018 MRI of the cervical spine found minimal to
mild degenerative changes, no canal or foraminal narrowing. -

A July 18, 2018 MRI of the lumbar spine found nc evidence of
acute fracture or traumatic misalignment, minimal degenerative
changes at L5-S1 and no neural compromise.

On July 20, 2018, Dr. Kaplan ZIfound no neurosurgical
intervention was reguired and transferred to phvsical medicine.

Cn September 24, 2018, Phyiatrist Kong diagnosed cerviecal
strain, low back pain, concussicn without leoss of consciousness
and posttraumatic headache.

- On October 5, 2018, eye specialist'Faldowski noted a history

L
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cf dry eye syndrome, other hereditary corneal dystophies and
opined the claimant was stable, not ratable and released the
claimant to full duty.

On Octeber 23, 2018, Dr. Kong deoctor found the ciaimant MMI
and recommended a functional capacity evaluation (FCE).

On October 24, 2018, the Insurer denied the preexisting dry
eye syndrome.

On November 9, 2018, claimant’s counsel requested an IME of
the head with Neurologist Russell Shah.

A  November 14, 2018 functional capacity 'evaluation
recommended modified duty.

VOn December 4, 2018, Dr. Kong found the claimant at MMI with
ratable.impairment.

On December 12, 2018, the Insurer closed the claim,

On December 17, 2018, the Insurer scheduled the claimant for
the PPD.

On January 17, 2019, the employer offered the claimant =&
permanent modified/alternative job.

On January 21, 2019, Neurologist Chopra performed the PPD and
found 0% impairment for the lumbar and cervical spine, central
nervous system, right knee, right elbow, left thumb and the left

fourth finger.
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On January 23, 2019, Dr. Kong agreed the permanent modified
job is within the doctor’s restrictions.

On Tebruary 5, 2019, vocational rehabilitation counselor
Cindi Rivera advised the c¢laimant the employer had provided a
permanent Jjob within Dr. Kong’s restrictions and as such, the
vocaticnal rehabilitation process would end and the case would be
closed on February 12, 2019 regardless of whether the claimant
accepts the job.

On February 11, 201%, the Insurer determined the claimant had
no ratable PPD for the lumbar, cervical, head, right knee, right
elbow and left fingers.

On February 12, 2019, in an email to the Insurer, claimant’s
counsel declined the permanent job offer.

On November 18, 2019, .Dr. Shah recommended medication and
cognitive behavicral therapy as treatment. The docteor did not
menticon the permanent light duty offered by the employer and
approved by Dr. Kong. Dr. Shah noted Long Term Disability to be
determined after treatment is completed. Exhibit 11.

A January 16, 2020 MRI of the brain was unremarkable.

Cn January 17, 2020, claimant’s counsel requested treatment
with Dr. Shah.

Cn October 22, 2020, the Appeals Officer ruled from the bench
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ordering TTD based Dr. Shah’s report indicating Long Term
Disability to be determined a&after treatment 1is completed,.
Exhibits 21-25 attached hereto,

On October 28, 2020, Insurer Counsel drafted a letter to Dr,
Shah asking the doctor if he found the claimant disabled from
empleyment. If not, did he agree with the permanent job offered by
the employer. Claimant counsel was copied on the letter. Exhibit
12-13.

On Deéember 7, 2020, Dr. Shah responded noting he did not
find the claimant disabled from employment, but offered tempcrary
restrictions. “I did not address the work status issue in my
report. I put him as a ‘temporary for the heédf body part injuries
that I was evaluating him for. Mr. Castelan 1s able to work with
accommodations and restriction with his head related complaints”.
Exhibits 14-17.

On December 9, 2020, Counsel for the Insurer filed a Motion
to Reconsider the BAppeals Officer Decision regarding TTD.
Exhibits 18-20.

On December 22, 2020, the Appeals Officer signed the decision
drafted by claimant counsel. Exhibits 21—28

On January 14, 2021, the Appeals Officef granted the motion

to reconsider and denied TTD based on the addendum from Dr. Shah.

Eil




THE LAW OFFICE OF DAVID H. BENAVIDEZ
850 S. BOULDER HIGHWAY, #375

(702) 565-9730

HENDERSON, NEVADA 89015
FAX (702) 568-1301

Exhibits 29-32.

On November 3, 2021, District Cocurt Judge Adriana Escobar
Granted the Claimant’s Petition for Judicial Review noting the
Appeals Officer violated NAC 616C.327(2) as she did not schedule
a rehearing and instead reversed her decision based on Dr. Shah’s
clarification noting his vague report was actually a light duty
release., Judge Escobar also granted the petition noting Appellant
did not exercise due diligence 1is asking Dr. Shah for
clarification before trial. Exhibits 48-51.

District Court Judge Escobar denied Appellant’s request for
a stay. She has not.signed the proposed order. Exhibits 56-62.

ARGUMENT IN SUPPORT OF MOTION FOR STAY

When considering an application for a stay order pending
appeal, there are four factors to address:

1. Whether the party requesting the stay order has made a

strong showing that it is likely to prevail on the merits of

appeal:

2. Whether or not the party requesting the stay has shown it

would sustain irreparable injury absent the stay order;

3. Whether or not the issuance of a stay order would

substantially harm the other interested parties; and

4., Where the public interest lies.
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Dollar Rent a Car of Washinqton v. The Travelers Indemnity

Company, 774 F.2Zd 1371 (1985).

A. THE APPELLANT IS MORE THAN LIKELY TO PREVAIL ON THE MERITS.
Where the decision concerns a question of law, the reviewing

court may undertake independent appellate review, as opposed to

the more deferential standard of review. Maxwell v SIIS, 109 Nev.

327, 849 P.2d 481 (1893).

To date, the claimant has rejected temporary and permanent
light duty work. The claimant has refused to work. Furthermore,
a disability slip is only good until the next disability slip.
The District Courts finding and conclusion the disability slip is
good though the present time is clearly an error of law and not
supported by statute or case law. Does the claimant continue to
treat to date with Dr. Shah? Is he full duty, off work, light
duty? At the time of appeal, Dr. Shah noted Long Term
Disability to be determined after treatment is completed. As a
matter of law, this is not a disability slip. It does not remove
the claimant from work, nor does it offer temporary restrictions.
It says nothing about the claimant’s ability to return to work.

The notation does not satisfy the requirements of NRS 616C.475:

Amount and duration of compensation; limitations;
requirements for certification of disability; offer of light-duty
-employment. '

1. Except as otherwise provided in this secticn, NRS

- 9 -
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616C.175 and 616C.390, every employee in the employ of an
employer, within the provisions of chapters 61l6A to 616D,
inclusive, of NRS, who is injured by accident arising out of

and in the course of employment, or his c¢r her dependents, is

entitled to receive for the period of . temporary total
disability, 66 2/3 percent of the average monthly wage.

2. Except as otherwise provided in NRS 616B.028 and
616R.029, an injured employee or his or her dependents are

not entitled to accrue or be paid any benefits for a

temporary total disability during the time the injured
employee is incarcerated. The injured employee or his or her
dependents are entitled to receive such benefits when the
injured employee 1s released from incarceration if the
injured employee is certified as temporarily totally disabled
by a physician c¢or chircopracter.

3. If a claim for the period of temporary total disability
is allowed, the first payment pursuant to this secticn must
be issued by the insurer within 14 working days after receipt
of the initial certification of disability and regularly
thereafter. '

4, Any increase in compensation and benefits effected by
the amendment of subsection 1 is not retrcactive.

5. Payments for a temporary total disability must cease
when:

(a) A physician or chiropractor determines that the employee
is physically capable of any gainful employment for which the
employee 1s suited, after giving consideration to the
employee’s education, training and experience; '

(b) The employer offers the employee light-duty employment
or employment that is modified according to the limitations
or restrictions imposed by a physician or chiropractor
pursuant to subsection 7; or

{c) Except as otherwise provided in NRS 616B.028 and
616B.029, the employee is incarcerated.

6. Each insurer may, with each check that it issues to an
injured employee for a temporary total disability, include a
form approved by the Division for the injured employee to
reguest continued compensation for the tLemporary total
disability.

7. A certification of disability issued by a physician or
chircopractor must:

(a) Include the pericd of disability and a description of
any physical limitations or restrictions. imposed upon the
work of the employee;

|

1 A
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{b) Specify whether the limitations or restrictions are
permanent or temporary; and

(c) Be signed by the treating physician or chiropractor
authorized pursuant to NRS €16B.527 or appropriately chosen
pursuant to subsection 3 or 4 of NRS 616C.090,

8. If the certification of disabiiity specifies that the
physical limitations or restrictions are temporary, the
employer o©f the employee at the time o¢f the employee’s
accident may offer temporary, light—-duty employment tc the
employee. If the employer makes such an coffer, the employer
shall confirm the offer in writing within 10 days after
making the coffer. The making, acceptance or rejection of an
offer of temporary, light-duty employment pursuant to this
subsecticon does not affect the eligibility of the employee to
receive vocational rehabilitation  services, including
compensation, and does not exempt the employer from complying
with NRS 616C.545 to 616C.575, inclusive, and 616C.590 or the
regulations adopted by the Division governing vocational
rehabilitation services. Any offer of temporary, light-duty
employment made by the employer must specify a pesition that:

{a) Is substantially similar to the employee’s position at
the time of his or her injury in relation to the locatiocn of
the employment and the hours the employee is required to
work;

(b} Provides a g¢gross wage that is:

(1} If the position is in the same classification of
employment, equal to the gross wage the employee was
earning at the time of his or her injury; or
(2) If the position is not in the same classification of
employment, substantially similar to the gross wage the
employee was earning at the time of his or her injury;
and

(c) Has the same employment benefits as the position cof the
employee at the time of his or her injury.

Per subsection 7 cof the statute, one can see Dr. Shah’s
language at the end of his report regarding disability does not
comply with the requirements of subsection 7. If fails to
include the periocd of disability and a description of any
physical limitations or restrictions imposed upon the work of

- 11 -
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the employee or specify whether the limitations cor restrictions
are permanent or temporary.

Finally, the disability slip is cnly gocd untll the next
disability slip or “until competent medical authority determined

to the contrary.” See Nevada Indus. Comm’n v. Taylor 98 Nev.

131, 642 P.2d 598, March 29, 1982. See also Amazon.com v Dee Dee

Magee, 121 Nev 632, 119 P.3d 732, September 22, 2001, where the
court, citing NRS 616C.475, concluded that TTD must cease when
restrictions are recommended by the treating doctor and the
employer offers light duty in accord with the restrictions, and

State Indus. Ins. Sys. v. Snapp, 100 Nev. 290 (1984), where the

court concluded a claimant is not entitled to compensation when he
made no sincere effort to return to work.

The Diétrict Court Crder for disability through the present
time is erroneous and clearly and error of law.

The Appellant is more than likely to prevail on this issue.
I stay is warranted.

B. THE APPELLANT WILL CLEARLY SUSTAIN IRREPARABLE HARM.

In Kress v. Corey, 65 Nev. 1, 189 P.2d 352 (1948), the Nevada
Court noted: |

.whenever it appears that without it the object of the

appeal of writ of error may be defeated or that it 1is
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reascnably necessary to protect appellant or plaintiff in

error from irreparable or sericus injury in the case of

reversal and it does nct appear that appellee or defendant in
error will sustain irreparable harm or dispropcrtion injury
in case of affirmance,

Once an insurer is forced, wrongfully, to pay compensation,
there is no practical way or authorized legal proceeding by which
the insurer may seek recoupment of benefits paid that were later
found unwarranted on appeal. The Nevada Supreme Court recognized
this point of law in Ransier v. SITIS, 104 Nev. 742, 766 P.2d 274
(1988), and recently extended the rule to cover self-insured

employers. Wyphoski v. Sparks Nugget, Inc., 915 P.2d 261, 112 Nev.

413 (1996} .

The claimant should not be awarded TTD beﬁefits. "All the
physicians in the record, indluding Dr. Shah, opine he can work
the light duty job offer. To date, the claimant refuses to work.
He has not tried to return to werk. No docter opines he cannot
return to work. Not even Dr. Shah finds the claimant disabled
from employment. The decisicn to award TTD to date is erroneous,
not suppdrted by the record, statute or case law. Ordering TTD
through the present time will clearly result in irreparable harm

since a disability slip is only good until the next one.
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since a disability slip is only good until the next one.

C. PUBLIC POLICY SUPPORTS THE APPELLANT.

The employer offered work. The claimant has refused to work.
Public Policy does not support the claimant’s refusal to work.
Public poclicy supports work. Public poliéy does not support
paying a claimant TTD when the employer had light and permanent
light duty available.

CONCLUSION

Based on the above noted arguments, Appellant respectfully
requests this Honorable Court grant the stay pending review by the
Court.

DATED this 10th day of November, 2021.

Nevada Bar No. 004919
850 S Boulder Hwy #375
Henderson, NV 89015
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THE LAW OFFICE OF DAVID H. BENAVIDEZ

CERTIFICATE OF MAILING

I, the undersigned, declare under penalty of perjury, that
I am an emplcyee of The Law Office of David H. Benavidez and on
the 10th day of November, 2021, I deposited the foregoing
EMERGENCY MOTION FOR STAY in the United States Mail, with first
class postage fully prepaid thereon or had hand-delivered,
copies of the attached document addressed as follows:
Jason Mills, Esqg.
GGRM Law Firm
2770 S Maryland Pkwy #1CC
Las Vegas, NV 895109
Peppermill, Inc.
ATTN: Pam Sprau

380 Brinkby Ave. Ste. B
Reno, NV BS8509

Employers Ins Co of NV

ATTN: Cary Ferguson
2550 Paseo Verde Pkwy. Ste. 100
Henderson, NV 88074-9004

“H0290

Rose Marytkeys, Paralegal
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S . REGEIVED ' 11/18/2615 18:16aM 7635691301 ' DAVIDBENAVIDEZLAW
V-15-2019 10:1@3 Froms - : To: @R5661301 Paser2-1a -

" Name: CASTELAN, DAN!EI..
DOE. ‘I‘l-‘lm

RADAR N[EDICAL GROUP LLP

Mmﬁngaddmss. 10624 South EaslcmAvenue, Sulte A5, Hsndelson NV 89052
S thne {702) _ . Fax mz)w-mn . .

Russell J. ShahMD* .
Neurokigy Nestophysivlogy o : ;

Cary Ferguson

Claims Adjustor

Employers Tngurance Company of Nevada
-PO BOX 32036

Lakeland, FI. 33802-2036

PAT!ENTNAME " CASTELAN, DANIEL -

DOB: - - 09-30-1989 o - _ _ 1
Gende_r' ' M ‘ - : B
Date of Injury: 1231207

- ~Claim Namber-— - ~-2017345360 :

. Insurer: . - Employers Insurance Companyof chada

Employer; ' ~ Peppermill, Inc
Date of Evaluation; 1 1—18—2019
Dear Caty Ferguson:

Mr, DANIEL'CASTELAN was scen on 11-18-2019 for a neurologfc ME to determine if lhB head injmy
complaints are related to the waork infury sustained on 12-31-2017.

‘Page: 1 E




RECEIVED :11/15/2819 18:19AM 7825661301 DAVIDEENAVIDEZLAW - o

- NQU-13-2819 10:63 From: To: 7825661391 Pase13-12 - |

© 'Name: CASTELAN, DANIEL
. DOE: 11182019

Date of Injury: 12/31/2017

Mr. Casteldn is a 30 yr old right landed malc Whom présety tidsy stating he wus referred dver duc 10 a -
work injury he had on 12/31/2017 asound 10 PM, Pt states he usedto work for the Peppermill Firc lounge ) 5
a5 8 dish washer. Pt states he slipped on a-stippery floor while walkisg with potcelain dighes in his hands. :
Patient states he fell faca first and hit his forehead on the pintes Yanding on the floor with the facs on (he
floor. Patisnt had to get stiches on the mid front of his forehead. He was confused, could not get up but
tried, He felt cold in the faco. 'Ho was very confused, He blacked ot but siever lost consciovsness on the
ground. He states he felt very sick ripht afler and noticed blood coming down his face. He did not feel well
and was confysed. He was in pain and had a image of the head atSurise. He was not operated onto his
 beain. He wiis discharged and was in pain. He was wswell for a period of time. He did not see anyone till
about 1-9-2018. ' He was given topitamate for the headaches aud imbalance. and had a allergy to the
topiramate and was placed on Aleve. Initially, ho recalls that therc wasa feeling in the mouth thut the tecth
were pointitig from both side inwards, He feels even today the teeth fezl "flimsy”. A ' '

- PRESENT COMPLAINTS:

1) He-has not-improved. and-fels-the same-symptoms as he did-for-the last-your-und u half with-uo
improvement. He actually fecls he is worsening in ‘thit he has mor shaip pains in the bitemporal parictal -
tegion with sharp pricks to the head. He has tried cool showers and slezp to help the neck pain and the head

. pains, He ison.Aleve all the time and no SE are noted. R o

' 2) Hg is forgetiul and has memory problemss with remembeting and is writing fterns down, He is not
temembering whot t0 do. He does not feel depressed and has no Swicidul thoughts, ideation, anger,
-spontaneous crying nor emotional outbursts. He is having problemswith falting asleep and restlessness but .

- does ot fee! anxions. He is.not.getling-hoiterwith.the-memary-butunsure.if he-is-wossening: He believes .

" he was put on seizure medications but did not have sny seizures egisodes byt has episodic head ains that D

. arc incapacifating 3 times a month that are very intcase with imbaluce and has to sleep them off.. He
eventually gots better and there is no incontincace nor tongie biting. He has visual blurriness with these

head pains inbotheyes. : o . -
3) He has continned right eye abnormal vision poorly characterized and can not focus and things in the : [

Page: 2




L. .NOY-19-2019 10504 From:

DAVIDBENAVIDEZLAW -
To i1 TAES581301, ' Pase:driz

RECEIVED "11/19/2019 10:18AM 7825681581

‘Name: CASTELAN, DANIEL
DOE:  11:18-2019 -

vision are off, He has lost complete right eyé vision once abeut ayear ago for 5 -10 minutes with a head

. bain and there has been perhapy 1-2 additional very brief episodesin the fast 12-months involving the right
eye, He'was given eye drops and has seen yn ophthalmologist, b was mot reconosendod for surgery and

a3 4 optomctrist to sce him early.in 2020. The right cye vision iy ot nomial since the face trauma, He did

not have a right eyo problem prior. - There is 1o pain in the tight eje nor Debiind the right eye pain, No jaw

pait; o chewiitg pain , no, light nor noise sensitivity nor smell senstivity is noted. No ringing is noted, He

is able to head okay, He has pioted his appetite is okay, He: does m feel depressed. He has welght that js

steady but did have appetite decrease after the 12/31/2017 for someime. - | : ‘

4) The biggest problemn: he has 5 the.memary is’ with forgetfulnes. He bas some foss of tine stating off

{spacing episodes but ot with any torigue biting, incontinence.nor saking. ~ . . ‘

5) He has noted neck pain that continiues but alleviated with Aleve viich e uses almosi daily at this point

6) He has uppor back péin and he is noting that with no lifting, bewding and taking it casy on bis tow back,

‘he-ds able siot fo have any sigiificant puin. - o

7 The testh.are stilf are nornral in fesling at this point and has scenadentist, Today, he notes that the tecth

fect 1o him "flimsy". He is not undergoing any dental treatmient at ths time. T :

§). He.bus head pains in, tho-occipital bilateral reglons that are assoated with upper neck/lawer skyll pain

and he notes Aleve helps these Symptoms. - S ' ‘

9) He has continued scar where the stiches werc in the forehead

Record Review: o o
_ Pﬁﬁcnt brought In vecords of Sunrise Haspital,"MR_I brain fmuges frufii 3/5}2018; X-rays images cervical
spine daled 7/10/2018; Cervical MRI sping imaging dated 7/18/201, Lumbar MRI imaging was reviewed
- foday, o ' ._ -

Brain MR} mmgmg notable for diffuse mild hypér intensities demonstrated in. the frontal subcortical regions
best seen on axial cus on my vead. Report SDMI was unremarkable3/2018, . L

- 133 psages of records reviewed seat ptiur o tﬁa paﬁent by Employcs were: teviewed. The records iﬁcluded
Kally Hawkins Functional Capacity, C-3 repart, Dr, Germin consult, ksting and follow ups, Dr, Terri Akers

‘_al;iuipmctin._tteatrnent,_m....Ronald..Kong,.treahnent.‘records, Sﬁmi;e--rcmtds—including— imaging-reports; -

Concentra records reviewed with (he patient today,

Past Medical History: . Vo
MEDICAL CONDITION :
NONE STATED

.. DATE CONDI'TION STARTED

. Was in good health prior to the accident and not experiencing any exd 1or spinal ‘issues and bas no major
medical conditions such as diabetes nor hypertcngion. . : :

. Page: 3
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Vo NOM-19-2919 18:85 From:

RECEIVED 11/19/2013 1a:18AM .72569131 .

"Name:  CASTELAN, DANIEL
DOE:  11-18-2019 -

DAVIDEENAVIDEZ.AW

To: 72236091301 - Pase:S- 18

Surgi 'msmry:j
- INONESTATBD -

Mec_lications: )
DATE - |NAMB

DATHOF $URGERY

 [12:38-2019

DOSAGE SIG
MVT CENTRUM | | .

. PISCONTINUE DATR

11-18-2019

Alli;rgy: ‘

JaLEve

|SIBEFFRCT

. I_Ng_xuownmmv - ALLERGEN '
| -

|RASH, RED SPOTS

Farnily History: -

FAMILVMEMBER -~ [CONDITION

COMMENTS

GRANDFATHER

KIDNEY CANCER

MOTHER .

Social Hisiory:

DIARETES -

[MARFTAL

. INQ

~INo

EMPLOYER -

NQ

TOBACCO

NG . .

e INQ

. JEroy o _
CONTROLLED SUBSTANCES - NO

[MEDICAL MARIUANA _ _ NO

MAIN LANGUAGE

ENGLISH

mpcanioy

" REVIEW OF SYSTEMS

Gonstitutianal Negative-upless documented ia the HPI and/or Presan mmplaint&. Normal appetite, was
' With decrease appetite uiter the face trauma but now improved, nomal steady weight, no

Page: 4
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REGEIUED 11/19/2018 10:19AM 7828681301 - ' DAVIDEENAVIDEZLAW

HJ?)—:I.S"EBI.B 10:06 From " To:TR25681301 : Pase:6-12

'Name: CASTELAN, DANIEL
DOE: 11182010

| _ malmse no gene:ahzed weulmess, 10 diaphurem, o unexplamed wexght loss.
.Mm m%m mﬂ.gs documentad in the HPL and/or Prescnl qomplaints No sore lhmat, no

painful swallbwing, no changn of speech, no slorredspeech; no tnngue numhness wo periaral

tumbness

Mussuiowammegutwemless ducumentcd in the HPI and/or Proseal mnlplamls No Joint pain, no swollen

}omts

' C?u.ndw -m»mNegaﬁvu“unlm documented i in the HP and/or Preseit complaints,” No palpitations, no chest'

pain, BO  shortness of- ln:eath during’ achivities is present No syncope

mmawhmm-~mM documented in lhe HPI and/or Presem mmplamts No aslhma, no
hmnclntls, ne fever, no chllls, no coughing and no shortuess of breath is pmsent '

G ' P Negaﬁve unless. documcnted in the HPI and/or Prosen. m:nplamts. No nausea, no vnmmng, '

1o a und no const:pation is prasent, No bloodin the stonl

Bz g e

GU: . Wdummnmd in thc HPI and/or Prest complaints. No howel urgcncy,
bl

o blood in the urine

Visual: Negahve unless documented in the HPI and/or Prescat tﬁomplaints. No double vision, +
%M positive right eye los of vision with fiead pain about a year
. ago and now hag stH right visual distarbance pom-ly characterized and got normal, ami has

_no eye pam is present.

Neurolagic: .%hleganwnnless documented in the HPI and/of Present compiaints, hheudachn + neck padr,
" wo mid back pain, + low back pain, no weakoess in the amms, no weakness i in the hands, no
wealmess in the legs, no weakness on walking, no numbness or tmgllng in the arms, no
* numbness or lmglmg intheleps.

' Psychiatﬂc' Negatwe unless dncumented in the HPI :md{or Prosent complaints. No depression; no

anxxety, ¥ resUlussiEsy; + Sleep i;nset difficalties, 16 active or recent qmcidnrideahon,' ‘

thought, attempt or plan.
Demlalologlc. Negative unlcss documented in the HPT and/or. Ptesent camplamts. No rash, no ltchmg, ao
tepoits of sbnormal moles, positive rash, itching and allergic reaction to the topiramate

. medication given but okay after discontinuation of tlm topiramate + miild scar where
stitches weve in the mid forehead -

EXAMINATION

Page: 5
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NQU-19-2019 10:86 Froms

RECEIVED 11/19/2019 10:18AM 7925631301 DAVIDBENAVIDEZ AW

Tn:TBESEaﬂal . . Pase: 7-12

© 'Name: CASTELAN, DANIEL
- DOE: | 11182019

~ [ommENT 'lspoz

R5 | 7

_Geneﬁm

Cardiac: _

RESP |HT  [wWT ,nm T
3 S S Y R |
-6 | w2 | 128

RESP IN-NORMAL, RANGE _

Tho patient is awake, alert approptiale and non-loxic appearing

The patient appears to be in no distress. “©riented to name, place, date, time of the
day was abnormal ‘with hism stating it wag 4 PM (wag 5:30 PM); stree! nume, city
namie, dlate wame, historical dates, day of the weck, season and okay 3 step
conmands, participation, no neglect, no preference of the vision nor body preferenca,

- 1o stasing off, no spacing out, no 1ijy smadkisg, 0o autornatism, convessant, well
-dev{el_oped, well _nourished, wo - psychomolor  retadation, masked facies and

appropriately concerned about his medical well being.

‘The patient has a clear sensoriym, , o

The patieit is a fair hisiosian . - o :
The patient has no visual gaze proference andhus fair eye contact

The patient has no obviows visual or body neglect S

' The patient is with no obvious bradykinesh, fearing, emotional lability, preésured
speech, distractibility, inappropriate pestures, inappropriate bohaviors, inappropriate

posturc and/ot movements, ,

The patient demonstrates no significant anxiousness behavior

The paticnt does not appears to be hyperexcitsbility and calmly sitting the chair
The paticnt on goneral exam demonstrated noight sensitivity :

The patient on gerteral éxam demonstrated nosoise sensitivily

“No inuppropriate laughing/behaviors were observed

VYocal prosody: Normal

" Thereis no ‘murmur.

There is no carotid bruit.
Pulses ate palpable, regular rhythm
No ¢dema is noled S

VAT grossly intact

No nasal breathing irregularities, no sinus tendemess, no sinus discharge

Musuﬁloskeletuls

There is bilateral cervical paraspinal miiscle lenderess,

There is no ceyvical spinal processes tenticrness, C

There ig bilateral tightness and/or muscle spasm of the cervical paraspinal région.
There is no florid muscle spasm of the cervical paraspingl area =~

Tendemess to neither trapezius muscles was present,

- Tendemess overlying the shoulder blades was not present,

Page: 6 . '
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e . REGEIVED 11/19/2819 1p:18AM 7825681301 . DAVIDEENAVIDEZLAW |
«  NOM-19-2819 109:@7 From: - ° ‘ Toz TOR5691301 - Pase!8-1p

‘Name:  CASTELAN, DANIE],
DOE:  11-18-2019 -

Tondemess to noither sliovlder arcas-was proseat.
* A megative Tiinel's sign at both wrists, |
- A negative Tinel’s sign at both medial elbow grooves,
A negative’ Phalen’s sign at both wrists, '

- No anterior chest 1st. rib tariderness A ' N
. There is no upper between shonlder blades thusacic paraspinal muscle tenderness.
There is 00 wid thoracic paraspinal muscle ferdétness S
There is 10 lower thoracic pataspinul myscletenderness _
Thore is 1o thoracic spinal processes tenderness, . - o
There Is right lower tightness and/or muscle spasm, of the thoracic paraspinal muscles
There Is 1p florid muscle spasm.of the thoracic paraspinal muscies, ' E
There is no lumbar paraspinsl muscle tendermess,
There Is 20 lumbar sacral spinous processes tondernoss, ‘
There js right tighiness and/or spasm of the fninbar paraspinal muscles
There is o florid muscle spasm of the Tambar paraspizal moscles

' Scoliosis: . . Grossly normal
Spinal curvatore: . Grossly normal

Cervical range: Ceryisai tange of motion was limited mild on exmnsion_ﬁﬂl pam ' o "I

Nogative axial compression maneuver : o
No posterior occipital tierve tendemness Co
No Lherinitte's, . o L , ;.
‘No Spurlingss, ' g ’

No Battle's sign
No:ear discharge . _ ,
No car vesicles - _ : _ . - F
""'Nomﬂ'mu”""' . . . . . o, e ) - N R e . . B - f E
No raccaon eyes ' . ‘

No TMI tenderess. N o ‘ o ‘ ‘
" No TMJ click. : ' '

No temmiporal artery tendeiness, .

No.cervical dystoniz ‘

Lumbar range;  Lumbar range of motion was gormal,
: Fain on extension: " None

‘Shoulder range:  Shoulder rangc of motion was normal-on the right side

Pagé: 7




NCIU" 9-&319 18: &8 From:

REGEIVED 11/19/2.19 18:18AM 7026681301 " DAVIDHENAVIDEZLAW .
. Pass: 9718 -

To3 THRSEB13E] -

' Nams: OABTELAN DANIEL
DOE: 11182019 .

Cﬁnial Nerves:

Mntnr H

) Shuulder range of mohun wis normal on theleﬂ Bide

PEARLA

- BOMI with norma] conjugam eye muvemenls.md nurmal tm:ldng
Ehzmness on trackmg:Nonc

. Light sensitivity: None S
Visual fleld full with fo visual fleld cot

* No prefercce body and/or visusl '

~ No neglect body and/or visuat

Weber/Rinne was.ndnnal
'Spht on llu-. forehead tunmg fork: None

Tha fundl marging demonstruted shurp disc mnrgim
The pupils were reactive symmemcally

No nystagmus. :

Anicteric T

Tongue protrudes forwacd

Uvula raises midline

No dysasthria

Shoulder shrug wis performed

Hearing was intact:

The smile is symmetric.

Uppér'
Nommal power of 5 was notud in all ma]or musclcs of the upper proximal,
Normal power of 5 was noted in the milscles of the upper dista,

Tone ju the upper extrémities was normal.
Reflexes were 2 throughout upper

- - Absent upper spasticity

Abseni Hoffman $igns are present. _
"The abductor polhcls brews Wak w:th full power, )

" "Gip was viorinal, T
No drift.
Rapid nliernating movemenls of the uppr-r wge nonnaL

‘Lower:

Normial power of 5 was noted in the muscles poximal lowers.
Normal power of 5 was noted in the mascles distal lowers

- Heel walk was normal,

Page: 8

1R




NOV-19-2518 10:05.Fron: - 1o+ TASSEBLIRL . Paseil@-12

RECEIVED 11/19/2819 10:18AM 7025661301 . DAVIDBENAVIDEZL AW

‘Namé: eAerLm, DANIEL

11-18-2019

- Tos walk was normal.
Rapid alternating-movernents of the lowers wm nomal.
Tone in the lower extremiities was normal
No ankle ¢lonus
Absent Babinski ‘
Absent spasticity lowers

No muscle l‘ascichlaﬁons are: ndmd. .

Smsquz- Nomal‘snnm:y examnation of the upper

N’ormal sansory examnatmn of the lower -

Coordination: Unmmnrka!'!ie 'moi'diﬁution exam of‘trunk-‘

" Gaig:

Exlrnpymmld;:l' ) Nu abnormal muvemenls such s thtchmg, shﬂenmg, tonic, clonic actmty'

Unremarhble codtdination examof the uppet ex!remlty

' Unremar’i:able cuordmnﬁon exmm of the lower extrexnity.

| Nen wide based gait which is symmetric.
Able 1o hotd a Tandem stance and Tandem wilk.
No !lmp i8 noted

Thie patient has fair gait uutiation abilities

The patient has fair turn-around capabilities

The paticat has fair am swing momentum

The patiéat has fair ability to stop as well as retropu!smn tcstmg reflezes.

Rombexg was performed and demonstrated with no sway

Fair agility, maneuvembﬂity is noted on 0verall gait tesm]g,

' myoclnmc activity is observed. No rigidity s presenl No issmor is noted.

Exapgeration; | None

Emotional Overlay: None

IMPRESSION from 12/31/2017 Trauma- INDUSTRIAL RELATED

1. Face tramme

Ffagé: 9
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. NBUr19-8@19 19:69 From: - , . o - T tos TERSESL3RL

LAV LSS MAV LUE LMW

RIEUERLVED  Li/1Y 200 182 18AM 7B25681 381 P t-1p
. asgf

Namg: - CASTELAN, DANIEL
DOE: 11182019
-2 Congussion
3. Paclal blced midline lower forehead j Juat above msal region with mild dﬂmﬂﬂosi" scar

. 4. Cephalgju wuh biparictal ftemporal head sharp paim

s, Pog;mm_sm syndrome with. mntinucd cogitive.. mpalmanl, sleep impairmanl and vestibular

" impairment mnsnsung of memory difficulties, romlsmg dxﬁﬁculﬁes, insommn, rostlessness and imbalance
sensaﬁons. ‘

6. Transient neumlogic- episades of intense head paing about 3 XImnnth tht are likely migraines and had an

apparcnt drug i mteracnon with the mpimatc curremly being tcated with Aleve medi-tions

7. Bilateral nmmﬁl’“p‘sm thal are ansmg from the skuil pam of the poswr;or upper,corvical frequently
occurring being treated with Aleve medication and/or cold showers and /or sleep combination

| DISCUSSION

DAMMTM was seen for an Nuurologic IME fnr héad i injury related sympmms. The questwn
was if they were related lo the 12!31!2017 industrial injury. _

Dunng the course of ttentmcnt, the records mdlcat:d that the pﬂmary heating physxmans had tsied
tepirarnate for the head fiain migrairic type symploms. Unfortunately, fhe patient had a side effect and
apparently no other medlcatxon was tried. The patient was made MMTin late 2018 by the primary treating

- physician,

In addmon, there ate tansient nevrologic cvents charmenzed b}r incapacitating episudes llmt are ghlikely
to be sefzures. They are likely mi Hﬂgmine gvents that are occurring about 3 times amonth, The treating

- Neurologist did cﬁ'ﬁm smdy in.2018 with no clear: epilaphc svents, The-MRI brainshowedno
clear epileptic structural abnormality that is likely to cause a seizere. There are bifrontal subcorticat whils
matter changes hest seen on the axial cuts on the images. . The-report was read by SDMI as unromarkable,

- The 3 Tesla MRI bmm appears to be having some motion which ean obscurs findings. s

I was ask-only fo evaluate {he head injury complamts and wﬂl not addrcss the umcal}neck complaims
nor the !ow back /lumba: uomplmnts today. , ,

There are three types of head pam complaints that lha ‘patient is now sxpenanmng The three trapsient
newrologic monthly attacks of incapacitating head pains are likely migmies, and are not seizures at this
point. The patient would be a candidate depending on risk and/or benefits to have additional treatment such

a8 potential BEHBR, pmwnﬁ”ﬁm"iﬁdwhemadmamuns therapies (plesse not allergic reaction to topiramate)
and or CRGP momlﬂy submtancaus injections if the other first lme medications are ineffactwa

A muscle relaxait may also be of benefit at this time given the djfferant types of head pams that are heing
described,

Page: 10




REGEIVED 11719/201S 10:18AM 7825501301 DAVIDBEENAVIDEZA AW

NﬂU—iS—ﬁEtig 18: 1I Fromi. TozRRSGBITEL PageilR 12

‘Name:  CASTELAN, DANIEL
DOE: 11-18-2019

. althis ume
TREATNENT THA’I‘ WILLBE NEEDED TO REACH MAIIMM. MEDICAL IMPROVEMENT

1) Sve above discussion '

2) Medication therapy for three Lypes of head pmna including and mt Tlmltud o hleely mlgmines
Prosenting as transient neumlogic events - _ o
3) an exercases

iofeodbac apy, th_nemopsychology*to imprdve withthinking, prouessmg, Iocusing,‘
meTory anc cogniuan ' ‘ '
6) Medication thmpmer@memam tmatmenl; fmlures fo be mnsidemd such as donepezﬂ or
other medications L

7) . Aqua therapy feonditioning 5
Imbulancesensaﬂ‘ aith mcmphalgiu

LONG TERM DISABI[JTY STAT(IS

- To be determined aftor trentmant is completed. Unabls to detemnne as unclear if the treatment above wxll
. resolve fuﬂy the post concnssive syndrome S

-Thank you very much for allowing me to paﬂlcspata in the carc of your pnmmt. Pleasc feel f.rcc top contact

mtes if you have any questions, Thank you once aguin.

Sincerely,

M/JZ/

: RusscllIShahl\m o
ce: Jason D. Mills & Associates , Lid.

| " cc: Law Offices of David H. Benavidez

Page: 12
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LAW OFFICE OF DAVID H. BENAVIDEZ
' 850S.Boulder Highway, #37 '
Henderson, Nevada 89015
Office (702) 565-9730
-~ Fax (702) 568-1301

Cctober 26, 2020
US Mail and Fax (702)641-460
Radar Medical Group, LLP
- ATTN: Russell J. Shah, M.D.
- 10624 South Eastern Ave, Ste. A-425
. Henderson, NV 89052 o

Claimant; Daniel Castelan

Employer: Peppermill, Inc.

Date of Birth.: Septernber 30, 1989 -

ChimNo.:. 2017345360 ... :

‘Appeal No.: - 1908458/1908459/1911259/1912693/
' 1913610/1913610/1913110-DM .

Dear Dr. Sha_h,

Lrepresent Employers Insurance Company of Nevada in the workers, compensation claim of

. Daniel Castelan. On Noveinber 18, 2019, you conducted an Independent Medical Evaluation. In
your report, you noted “long term disability status to be determined after treatment is completed.”
1.am enclosing your Novetnber 18, 2019 report. Please review your report anid answer the
following question; - : : ‘ ' B

- On Novesber 18, 2019 did yon take Mr. Castelan off work; Y No

 Tam enclosing a permanent light duty job offer from the employer et yas approved by Dr.
- Kong, the claimant’s treating physician. Do you agree the claimant can work the permanent light
duty job? Y, No ' B o

Russell J. Shah, M.D. o Date

Please bill your time directly to : Employers Ins Co of NV
: ' o Attn: Cary Ferguson
2550 Paseo Verde Pkwy. Ste. 100
Henderson, NV 89074-9004

aﬁjﬁéﬁm '

facerely,

. B




Enclosures

- ce:  Jason Mills, Esq..'

EICON

DHB:rnk

LY




RECEIVED 12/87/2020 18:878M 7825681301 DAVIDEENAVIDEZL Al
DEC-87-2820 @9:43 Fram: To: TBES68L301 Pase:2-4

Name: CASTELAN, DANIEL
Date of Report: 11-28-2020

RADAR MEDICAL GROUP, LLP

Mailing address: 10624 South Eastern Aveiue, Suflc A-425, Henderson, NV 89052
Phone (702) 644-0500  Fax (702) 641-4600

Rusself J. Shah MD
Neuralogy /Neurophysivlogy

IME - NEUROLOGY Supplemental Report

Devid H. Benavidex, Esq.

Law Offices of David H, Benavidez
850 South Boulder Highway, # 375
Hendemson, NV 89015

Office: (702) 365-9730

Fax:  (702) 568-1301

PATIENT NAME: CASTELAN, DANIEL t
DOB: 09-30-1989

Gender: M

Date of Injury: 12-31-2017

Claim Number 20117345360

Insurer: Employers Insurance Cornpany of Nevada

Employer: Peppemmill, Inc

Date of Supplemental: 11-28-2020

Dear Mr. David Benavidez:
Mr. DANIEL CASTELAN was seen on November 18th, 2019 for a Neumlogic IME to delermine if the

head injury complaints were refated to the work injury sustained on 12-31-2017. I was ask to review
additional medical records and answer specific questions as outlined in your October 26th, 2020 letter (o

me.

Page: 1
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RECEIVED 12/07/2828 10:974M 7925681381 DAVIDBENAVIDEZL AW

DEC-@7-2828 @9:43 From: To: TRASER1321 Page:3/4
Name: CASTELAN, DANIEL

Date of Report: 11-28-2020

Question # 1;

On November 18, 2019 did you lake Mr. Castlan off work?

AnSwer;

No, 1did not take Mr. Daniel Castelan of{ work during my IME on November 18, 2019. I did not address ;
the work status issue on my report, Iput him as a “temporary disability for the head” body part injuries 1
that I was evaluating him for, Mr. Danicl Casielan is able to work with accomodations and restriction while
on treatment with his head injury related compluiats.

Question # 2;

Dr. Ronald Kong has approved a permanent light duty offer by the employer. Do you agree that the
claimani can work the permanent light duty job?

Answer:

1) The claimant would benefit und be allowed to have a petmanent Fght duty

2) 1 am unable to detormine if Dr. Ronald Kong's signing off on this patiicular "new modified permanent
light job duty" offer was medically appropriate. The basis of my opinion is that Mr, Daniel Castelan has
migraines and head pains some of which arc Iocated in the occipital region arising from the upper neck area.
The job desctiption of the permanent light duty being offered by Peppermill Inc (employer) notes a constant
1-10 1bs. lifting, occasional 10-20 Ib, lifting and conmstant walking. During the IME that I performed in
November of 2019, the issue of spine pain appear to be instigating some of the head pain symptoms.

3) The instigating mechanisms that arc producing the head trauma related migralne type symptoms are to be
addresned if not cured.in order to detcrmine the long term medication and/or non medication treatments that
witl be required once the patient reaches MMI status. Tt would be reasonable thut "sume of the occipital
poin™ (back of the head pain) arising from the cervicogenic (neck ) areas are instigating the head migraines.
Please note that T only evaluated the head injuries from the face and head trauma and the ongoing head
related complaints on my IME and have not addressed the spine issues on my IME.

1 did try to reach Mt. Daniel Castelan by telephone today at 702-344-4274, bul his telephone number contact
from 2019 was disconnenied. Tam unuble to determine if Mr, Daniel Castelan bas reached MMI statos (or
the head injury as I was not able to contact him,

MEDICAL QPINION STATEMENT

11eviewed the chart, previous 2019 IME that I produced, and reviewed the reports from Dr. Travis Snyder al
Simon Med of the brain mri and brain mra that were ordered by myself for the IME and received post IME
evaluation of 2019. I reviewed the materials from the Gctober 26, 2020 comespondence by the Law Offices
of David Benuvidez. 1 reviewed the job offer description and the ireating physician Dr. Ronald Kong's
acceptance of the permanent light duty offer by Peppermill Inc employer. It notes constant 0 - 10 Ibs. of
lifting and occasional 10-20 Ibs, of lifting with constant walking as a job duty that are al! related (o the spine

Page: 2
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RECEIVED 12/@m7/2P28 1@:B7AM 7B256B13e1 DAVIDBENAYIDEZLAW

DEC-@7-2020 @9:43 From: To : TB25681381 Pageid4-4

Name: CASTELAN, DANIEL
Date of Report; 11-28-2020

complaints that ate not being cvaluated by my IME. 1 personally required 66 minutes toduy to preparc the
report afler reviewing the records and offering a supplemental report and adequately answer the questions
that were usk of me.

The above opinions were made by myself after careful cxamination of the claimant and review of the
medical records. The opinions are were formulated after I personally reviewed all the information and used
logic to assist the claimunt to reach maximal medical improverent status, Should any additional
information be made available to me, [ will look al that informaation and may alter my medical opinion. 1
am a locense active in good standing practicing Neurologist in the State of Nevada.

Previous IME Impressions from 12/31/2017 Industrial Related Work Injury _

1. Face trauma

2, Concussion

3. Facial bleed - midline lower forchead just zhove nasal region with mild dermatologic scar

4. Cephalgia with biparietal temporal head sharp pains

5. Post concussive syndrome with continued cognitive impairment, sleep impairment and vestibular
impairment consisting of memory difficultics, focusing difficulties, insomnia, restlessness and imbalance
sensations. '

6. Transient neurologic episodes of iniense head pains about 3 X/month that are likely migeaines and had an
apparent drug interaction with the topiramate currently being treated with Aleve medications

7. Bilateral occipital pains that are arising from the skull pain of the posterior upper cervical trequently
occurring being treated with Aleve medication and/or cold showers and /or sleep combination

Sincerely,

Lol Wk

Russcil J Shah MD
ce: Jason D, Mills & Associates , Ltd,

ce: Law Offices of David H. Benavidez
850 8. Bouider Highway, #3735
Henderson, NV 84015

(702) 565-9730

Fax (720) 568-1301

cc: Bmployers Insurance company of Nevata
Attn: Cary Ferguson

2550 Paseo Verde Pkwy, Suite 100
Henderson, NV 8Y074-9004

Page: 3
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08 RADAR MEDICAL GROUP, LLP

ilrivergity Urgent Care
Dr. Russell J. Shah, MD Dr. Dipti R. Shah, MD'
Neurology and Clinical Neurophysiology Internal Medlcme/Nephmlogy . . Lo

Phone (702)644-0500 Fax: (702)641-4600

FROM: CLAUDIA G.

e DR -
TO: «_)01‘60«\ v I\ Fax Number: 100 6 272~ uq ulcg
PAViA Posranides PR -~ 1205

< LDGWI':\ O REPLY ASAP

O PLEASE REVIEW 'O PLEASE COMMENT
Q FOR YOUR INFORMATION '
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‘Industrial Insurance Claim

BEFORE THE APPEALS OFFICER

In the Matter of the Contested
Claim No: 2017345360

)
)
)
of }
) Eppeal No: 1911258-DM
) .
)
)
)

DANIEL CASTELAN, 1908459-DM
1911259-DM . -

Claimant. 1913610-DM

1913110-DM

2017002-DM

EMPLOYERS INSURANCE COM.PANY QF NEVADA'S
MOTION TO RECONSIDER THE APPEALS OFFICER DECISION REGARDING 'I"I'D

Employers Insurance Company of Nevada (Insurer), by and

through its obuhsel.David H. Benavidez, submits the following

opposition to the proposed decision and requests reconsideration

regarding TTD.

One issue before the Appeals Officer was TTD/Permanent light

vduty.

:Counsel requested an IME with Df. Shah who issued an opinion
recéggggélgghéu¥££e£mtré%tmént; The dé;togudoés n;£m$e;;;$ﬁ ghe
pérmanent light duty offered by the employer and approved by Dr;
Kong. Dr. Shéh notes Long Term Disability to bé determined after
treatment is completed. |

On October 22, 2020, this Appeals Officer ruled from the

bench ordering TTD based on the opinion of Dr. Shah.

On October 28, 2020, Insurer Counsel drafted a letter to Dr.

" Shah asking the doctor if he found the claimant disabled from
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employment. If not, did he agree with the permanent job offered
by the employer.

On December 7, 2020, Dr. Shah responded noting he did not

. find the claimant disabled from employment. “I did not address

the work status issue in my report. I put him as a ‘temporary
disability for the head’ body part injuries that I was evaluating

him for. Mr. Castelan is able to work with accommodations and

- restriction with his head related complaints”.

He approved the permanent light duty job.
Good cause exists to reconsider your order for TTD,

Datéd this 9th day of December, 2020.

R it S

ez, Esquire

David Ben
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CERTIFICATE OF MAILING

I, the under31gned, declare under penalty of perjury, that

I am an employee of the Law Office of David H. Benavidez, and on
the 9th day of December, 2020, I deposited the foregoing MOTION TO
RECONSIDER in the United States Mail, with first class- postage
fully prepaid thereon, sent via electronic delivery or placed in
the appropriate address at  the Department of Administration
Hearing Division, 2200 S. Rancho Drive, #220, Las Vegas, Nevada
89102, to the following: '

Jason Mills,'Esq;

Jason Dr. Mills & Associates LTD
1201 S Maryland Pkwy

Las Vegas, NV 89104-1727

Peppermill, Inc,
ATTN: Pam Sprau
380 Brinkby Ave. Ste. B

- 'Reno, NV 89509

Employers Ins Co of NV

ATTN: Cary Ferguson

2550 Paseo Verde Pkwy. Ste. 100
Henderson, NV 89074-3004

Assistant




D,

D FLED

DEC. 27 2000 |

was represented by JASON D. MILLS, ESQ., of the law firm

OFFICE OF DAVID H. BENAVIDEZ. Having accepted and

record, the Appeals Officer does hereby find, conciude and or

TUNLILI A A s

FINDINGS OF FACT
with dishes when he slipped and fell in standing water

‘aceration. | '
VO
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~ STATE OF NEVADA APPE ALSQFH‘#E _
BEFORE THE DEPARTMENT OF ADMINISTRATION " .. BERH Fh
| APPEALS OFFICE
In the Matter of the Contested
Industrial Insurance Claim ' Claim No.: 2017345360
of | Appeal No.:  1908458-DM
, : 1908459-DM
DANIEL CASTELAN, 1911259-DM
_ 1913610-DM
Claimant. 1913110-DM
2017002-DM
DECISION AND ORDER
The above-entitled matter came on for hearing before Appeals Officer DENISE

MCKAY, ESQ., ,dn October 22, 2020 at 9:00 a.m. pursuant to Chapters 61 6A-D, 617,_ and 233B

of the Nevada Revised Statutes. The Claimant, DANIEL CASTELAN (hereinafter “Claimant”)

ASSOCIATES, LTD. The EMPLOYERS INSURANCE COMPANY OF NEVADA

1. Clajmant sustained an industrial injury on December 31, 2017 during the course scope of

employment while he was working for Peppermill Inc. (“Employer”). He was walking

Form was completed and he wais diagnosed with facial injuries, head injury and |

of JASON D. MILLS &

(hereinafter “Insurer’) was represented by DAVID H. BENAVIDEZ, ESQ. of the LAW i :

reviewed the filed evidence in the

der as follows:

on the floor.

2. On' December 31, 2017, Claimant received treatment at Sunrise Hospital where the C-4 w

2
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. On January 16, 2018, Employers Insurance Compény of Nevada (“Insurer”) notified

Claimant that his claim was accepted for cervical strain, lumbar strain, right knee sprain,
right elbow sprain, facial contusion, forehead laceration, closed head injury and left ring

finger laceration.

. Claimant received medical treatment at Concentra Medical Centers from January 22,

2018 to approximately March 2, 2018.

. His medical care was subsequently transferred to Dr. Ronald Kong and Dr. Stuart

Kapian.

_ Claimant also received medical treatment by Dr. Leo Germin for his head injury and on

December 12, 2018, a Hearing .Ofﬁcér affirmed an Insurer’s October 31, 2018
determination denying Claimaht’s request for a follow up with Dr. Germin. Claimant
timely appealed the Héaring Officer’s Decision and Order. This is appeal number

1908458-DM.

_ On October 24, 2018, the Insurer denied Claimant’s request for payment of medical bills

for dry eye syndrome treatment. The determination was affirmed by a Hearing Officer,

which Claimant timely appealed. This is Appeal number 1908459-DM.

© As aresult of the Insurer’s determination to deny Claimant’s continued medical

 treatment with Dr. Genniﬁ, Claimant requested an IME under NRS 616C.145 with Dr.

Russell Shah for his head injury on November 9, 2018.

. Claimant timely appealed the Insurer’s de facto denial of his November 9, 2018 request.

A Hearing Officer affirmed the Je facto denial and Claimant timely appealed the

Decision and Order. This is appeal number 191 1529-DM.

e
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10. Claimant had been placed on permanent light duty restrictions by Dr. Ronald Kong on

November 6, 2018. The restrictions were based on the FCE performed on November
15, 2018, which indicated fhat Claimant “did not appear to be capable of gafgly
performing all of his pre-injury job duties (clean up for Pe.ppermill, Inc.) without
@odiﬁcations. Specifically, he appears to falll short of requiremeht for occasional lifting
and carrying up to 80 Ibs.” The FCE report also indicated that Claimant is caﬁable of

- working a medium physical demand level. The FCE evaluation did not take into account

Claimant’s head injury.

11. On February 5,2019, the Vocational Rehabilitation Counselor notified Claimant that

the Employer offered him a permanent light duty job pf Hostess/Cashier, which required
him to “greet and Seat guests, distribute guest between food servers, accept payment on
guest tickets and give proper change, answer phones and properly direct calls, and
directing beverage service, bussing and cleaning of tables.” The permanent light duty
job was approved b‘y Dr. Ron-ald Kong. The counselor also notified Claimant that
because of the permanent ligﬁt duty job offer, his vocational rehabilitation process

closed February 12,2019 and his vocational rehabilitation maintenance was terminated.

12. Claimant did not accept the permanent light duty job because of his head injury.

13. Claimant timely appealed the Vocational Rehabilitation’s counselor’s determination

dated February 5, 2019 and the Hearing Officer was bypassed. This is appeal number

1912693-DM.

14. On December 12,2018 and December 19, 2018, the Insurer notified Claimant that his

| claim was closed for further medical treatment and he was scheduled for a PPD




13.

16.

17.

18.

19.
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evaluation. This determination was affirmed by a Hearing Officer on March 6, ‘2019,
which Claimant timely appealed. This is appeal number 1913110-DM.

Claimant undefwent a PPD evaluation by Dr. Gobinder Chopra on February 1, 2019.
Dr. Chopra indicated that Claimant did not suffer a whole person impairment and gﬁve
him a 0%.

On February 11, 2019, the Inéurer notified Cléimant that his claim was closed with 2 0%
whole person impairment. Claimant timely appealed and the Hearing Officer was
bypassed. This is appeal number 191361 0-DM.

Per an Interim Order entefed by this Court on November 6, 2019, Dr. Russell Shah
performed an IME pursuant to NRS 616C.145 on November 18, 2019 of Claimant’s
head injury.

Dr. Shah opined that Claimant’s industrial related impressions _included a concussion
with “post concussive syndrome with continued cognitive impairment, sleep impairment
and vestibular 1mpa1rment consisting of memory difficulties, focusing difficulties,
insomnia, restlessness and imbalance sensations.” Dr. Shah also mdlcated that Claimant
needed add1t10nal medical treatment for his head injury and he had not reached ‘
maximum medical improvement for the concussion and that he “more likely than not
has a permanent post traumatic brain injury from the December 31 2017 trauma.”

Dr. Shah recommended further medical treatment, which included brain exercises,

medication and cognitive behavioral_therapy. Dr. Shah also placed Claimant on

temporary disability.

4 .
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20. On January 1'7, 2020, Ciaimant requested authorization for Dr. Shah’s treatment plan.
However, the Insurér'did not réspond. Claimant then appealed its de facto denial of his
request. The Hearing Officer was bypassed. This is appeal number 2017002-DM.

21. These Finding of Facts are based upon substantial evidence within the record.

22. Any Finding of Fact more a[;propriately deemed a Conclusion of Law shall be-so
deemed, and vice versa. | |

CONCLUSIONS OF LAW
The-Appeéls Officer concludes as follows: |

23. Appeal number 1908458—DM is moot as Claimant was seen by Dr. Russell Shah.

24. Appeal number 1908459-DM is dismissed as the eye is not currently a part of this claim.

25. Appeal number 191 1259-DM is also moot as the IME was performed via the Interim Order

" dated November 6, 2019. |

6. The Claimant testified at the time of the hearing and the Appeals Officer finds ﬁim tobea
genuine and credible witness.

27. Regarding appeal numbers 1913610-DM, 19131 10-DM and 2017002-DM, claim closure
and the scheduling of the PPD evaluation are premature pursuant to NRS 616C.235 and
NRS 616C.490. Claimant has met his burden that he remains in neéd of industrial care
based on the findings of Dr. Shah’s reporting.;' As such the Claimant is not at maximum
medical improvement and his claim was prematurely closed. He was also prematurely
rated, and a new rating examination of his accepted body parts will be initiated once the
Claimant has reached maximum medical improvement pursuant to NRS 616C.490.

28. Additionally, the treatment plan of Dr. Shah shall be authorized By the Insurer and as Dr.
Shah is on the Insurer’s current provider treating pahel, Dr. Shah shéll act as the treating

physician on Claimant’s 'claim pursuant to NRS 616C.090.

5. %
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29, Regarding appeal number 1912693-DM, under NRS 616C.590, the vocational rehabilitation
issue is prerhature at this time because he has not b_een’ placed on a permanent light duty
restriction based upon his closed head injuries because he is not at maximum medical
improvement. Additionally, Dr. Shah’s reporting of November 18, 2019 indicates that as of
that date, claimant is on temporary total disability status as it pertains to Claimant’s
industrial closed head injury. As such, the Claimant isentitled to TTD beneﬁts pursuant to
NRS 616C.475, plus interest pursuant to NRS 616C.335.

30. The full nature and duration and whether claimant can return to gainful employment will be
determined by Dr. Shah in the future following additional industrial cafe by Dr. Shah. At
that time, depending on the subsequent 'ﬁndings by Dr. Shah, the issue of permanent '

restrictions and what type, if any, permanent modified duty job Claimant is capable of

performing will Be determined at thﬁt time pursuant to NRS 616C.590. However, the issue

is currently not ripe for adjudic'ati-on given the state of Claimant’s temporary total disability

status. | |
ORDER

THEREFORE, IT IS HEREBY ORDERED that appeal numbers 1908458-DM,
1908459—DM and 191 1259-DM are hereby DISMISSED:

ITIS FURTHER ORDERED that the Hearmg Officer’s Decision and Order (hearing
numbers 1908633-MT and 1919684-MT) and the Insurer’s February 11, 2019 determination are
hereby REVERSED, and the Insurer is REMANDED to authorize Dr. Shah’s treatment plan
outlined in his November 18, 2019 IME report and to authorize Dr. Shah as Claimant’s treating‘
physician.

IT IS FURTHER ORDERED that the determination from the vocational rehabilitation

services counselor dated February 5, 7019 is also REVERSED and the Insurer is

AP
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REMANDED to provide Claimant TTD benefits from November 18,2019 to the present, plus P
interest.

Dated thisgf day of December | 2020.

DENISE MCKAY, ESQ. Y

Appeals Officer

7ASON D. MILLS, ESQ.

Nevada Bar No. 7447

JASON D. MILLS & ASSOCIATES, L1D.
12200 S. Rancho Dr., Ste. 140

Las Vegas, NV §9102

Attorney for Claimant

PURSUANT TO NRS 616C.370 and NRS 233B.130, should any party desire to appeal this
final determination of the Appeals Officer, a Petition for Judicial Review must be filed with
the District Court with thirty (30) days after service by mail of this Decision




O o0 =~ & o B W N

10
11
12
13
14
i5
16
17
18
19
20
21
22
23
24
25
26

27 |

28

CERTIFICATE OF MAILING
- The undersigned, an employee of the State of Nevada, Hearings Division, Department of
Administration, does hereby certify that on the date shown below a true and correct copy of the
foregomg DECISION AND ORDER was duly mailed, postage prepaid OR placed in the
appropriate addressee runner file atthe Depariment of Administration Hearings Division, 2200
S. Rancho, #220, Las Vegas, Nevada, to the following:

Daniel Castelan
PO Box 29066
~Las Vegas, Nevada 89126

Jason D. Mills, Esq.

Jason D. Mills & Associates, Ltd.
2200 S. Rancho Dr., Ste. 140

Las Vegas, NV 89102

Peppermill Hotel & Casino

C/O Walt Kiser

380 Brinkby Avenue Suite B
- Reno, NV 89509

. Employers Insurance Cooperation of NV
ATTN: Maria Cable

-2550 Paseo Verde Parkway, Suite 100
Henderson, NV 89074

Davide Benavidez, Esq.

Law Office of David Benavidez
850 S. Boulder Highway #375
Henderson, NV 89015

Dated this g2%day _Decembyey | 2020.

An Emplémeja(f the\State 0f Nevada
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FILED
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APPEALS OFFICE

BEFORE THE APPEALS OFFICER

In the Matter of the Industrial

Insurance Claim of’ Claim No: 2017345360

)

) |

) AppealNo:  1908458-DM
) 1908459-DM
) 1911259-DM
) 1912693-DM
) 1913610-DM
) 1913110-DM
)
)
)

DANIEL CASTELAN,
2017002-DM

Claimant.

ORDER GRANTING EMPLOYERS INSURANCE COMPANY OF NEVADA'’S
MOTION FOR RECONSIDERATION '

Having received Employers’ Motion for Reconsideration and Claimant’s Opposition
tllhereto,._I determine as follows:

The evidence in the record supports the conclusion that the Claimant is not MMI. Dr,
Kong’s release of Claimant as MMI was for Claimant's physical conditions only and did not
address Claimant’s ongoing cognitive problems. (Ex. 1, pp. 171-73). As to the latter, Dr. Shah
concluded the Claimant is still in need of treatment. (Ex. 3, pp. 212-14).

At the time of the hearing in this matter, I read Dr. Shah’s description of the Claimant’s
ongoing cognitive problems and need for further treatment as necessarily limiting the
Claimant’s ability to perform the light duty job offered by the employer. However, Dr. Shal’s
November 28, 2020, letter clarifies that the Claimant is not so limited and would, in fact,
benefit from working in the offered light-duty position. This evidence constitutes good cause
for reconsidering my December 22, 2020, Order insofar as it awarded Claimant TTD beginning
from November 18, 2019 {the date employer made the light-duty job offer). Accordingly, the
Motion ‘fo'r Reconsideration is granted and Claimant is not entitled to receive TTD payments.

With the benefit of hindsight, the determination from the vocational rehabilitation
services counselor dated February 5, 2019, removing Claimant from voc rehab services, was
not appropiiate because since Claimant is not and was not MMI, he should not have been
receiving voc rehab services yet. |

The Order dated December 22, 2020, is modified as follows: lines 4-8 of page 6,
beginning with the word “Additionally,” are deleted. Lines 12-14 of page 6, beginning with the
word “However,” are deleted. Lines 27-28 of page 6 and lines 1-2 of page 7 are modified to

B

D




read, “IT IS FURTHER ORDERED that the determination from the vocational rehabilitation
services counselor dated February 5, 2019, is REVERSED. Claimant’s eligibility for vocational
rehabilitation services shall be determined upon his being released as MMI on all aceepted

conditions.”
) L 2N
IT IS SO ORDERED this [':! day of January, 2021.

SendlNe
4

NISE S MCKAY, ESQ. 1
APPEALS OFFICER

NOTICE: Pursuantto N.R.S. 233B.130, should any party desire to appeal this final determination
of the Appeals Officer, a Petition for Judicial Review must be filed with the District Court within

thirty (30) days afier service by mail of this decision

T EAE
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CERTIFICATE OF MAILING

The undersigned, an employee of the State of Nevada, Department of Administration,
Hearings Division, does hereby certify that on the date shown below, a true and correct copy of
the foregoing QRDER GRANTING EMPLOYERS INSURANCE COMPANY OF

NEVADA’S MOTION FOR RECONSIDERATION was duly mailed, postage prepaid OR
placed in the appropriate addressee runner file at the Department of Administration, Hearings

Division, 2200 S. Rancho Drive, #220, Las Vegas, Nevada, to the following;

DANIEL CASTELAN
PO BOX 25066
LAS VEGAS NV 89126

JASON MILLS ESQ

GREENMAN GOLDBERG RABY & MARTINEZ,
2770 S MARYLAND PKWY STE 100

LAS VEGAS NV 89109

PEPPERMILL HOTEL & CASINO
ATTN PAM SPRAU

380 BRINKBY AVE STE B

RENO NV 89509

EMPLOYERS INS CO OF NV
ATTN WORKERS COMP DIVISION
2340 CORPORATE CIRCLE STE 200
HENDERSON NV 89074-7753

DAVID BENAVIDEZ ESQ
LAW OFFICE OF DAVID BENAVIDEZ

- 850 S BOULDER HIGHWAY # 375

HENDERSON NV 89015-7564
e
Dated this f ‘:k day of January, 2021.

Bianca SEIWQQI-SE;%&&JY I

Employee of the Staté evada
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JASON D. MILLS, ESQ.

Nevada Bar No. 7447

GGRM LAW FIRM

2770 S. Maryland Parkway, Suite 100
Las Vegas, Nevada 89109

| Phone: (702) 384-1616

Facsimile: (702) 384-2990
Email; jmills@ggrmlawfirm.com
Attorneys for Petitioner

Electronically Filed
11/03/2021 1:47 PM_

CLERK OF THE COURT

DISTRICT COURT

CLARK COUNTY, NEVADA
DANIEL CASTELAN, CASE NO: A-21-828981-]
Petitioner, DEPT NO: X1V

V.

PEPPERMILL, INC., EMPLOYERS
INSURANCE COMPANY OF
NEVADA and THE DEPARTMENT
OF ADMINISTRATION,
HEARINGS DIVISION, APPEALS
OFFICE, an Agency of the State of
Nevada

Respondents.

ORDER GRANTING PETITION FOR JUDICIAL REVIEW

This matter came before this Court on October 14, 2021, on the Petition for

Judicial Review filed by Petitioner, DANIEL CASTELAN. Petitioner was

represented JASON D. MILLS, ESQ. of GGRM LAW FIRM. Respondents,

1

2%
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PEPPERMILL, INC., and EMPLOYERS INSURANCE COMPANY OF

NEVADA were represented by DAVID H. BENAVIDEZ, ESQ. of THE LAW

OFFICE OF DAVID H. BENAVIDEZ. No other parties were present or

represented.

After a review and consideration of the record, the Points and Authorities
on file herein, and oral arguments of counsel, the Court hereby grants the Petition

for Judicial Review, strikes the Appeals Officer’s January 14, '2(l)2 1, Decision and

1| Order, reinstates the Appeals Officer’s December 22, 2020, Decision and Order

and orders the Respondent to authorize Dr. Shah’s treatment plan outlined in his
November 18, 2019 IME report, authorize Dr. Shah as the Pétitionér’s treating
physician, and provide the Petitioner TTD. benefits from November 18, 2019. to
the present, plus interest.

FINDINGS OF FACT

The Petitioner sustained an industrial injury on December 31, 2017, while
working in the course and scope of his employment with Peppermill Inc.
(“Employer”). Specifically, while walking and carrying dishes, Petitioner slipped
on standing water and fell, resulting in numerous facial injuries, a head injury and
lacerations of the head and hand.. (Record on Appeal “ROA” 206-247).

On January 16, 2018, the Respondent notified Petitioner that his claim was

accepted for cervical strain, lumbar strain, right knee sprain, right elbow sprain,

2

3
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facial contusion, forehead laceration, closed head injury, and left ring finger
laceration. (ROA 268-269).

Following acceptance of liability for the industrial injury claim, Petitioner
received medical treatment at Concentra Medical Centefs from January 22, 2018,
to approximately March 2, 2018. Petitioner also received medical treatment from

Dr. Leo Germin for his head injury and, on December 12, 2018, a Hearing Officer

affirmed the Réspondent’.s October 31, 2018, determination denying his request

for a follow up appointment with Dr. Germin. Petitioner timely appealed this
Decision and Order to the Appeals Officer, resulting in Appeal Number 1908458-
DM. (ROA 685-689). |

On October 24, 2018, the Respondent denied Petitioner’s request for
payment of medical bills for dry eye syndrome treatment. This determination was
affirmed by a Hearing Officer, which Petitioner ti.mely appealed, resulting in
Appeal Number 1908459-DM. (ROA 679-684).

As a result of the Respondent’s determination to deny Petitioner’s continued

medical treatment with Dr. Germin, Petitioner requésted that he be scheduled for

an Independent Medical Evaluation pursuant to NRS 616C.145 with Dr. Russell

' Shah for his head injury. The Respondent failed to timely respond to this request,

resulting in a de facto denial of this request, which the Petitioner timely appealed.

A Hearing Officer affirmed the de facto denial and Petitioner timely appealed this

3
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Decision and Order to the Appeals Officer, resulting in Appeal Number 1911529-
DM. (ROA 664-669).
On December 4, 2018, Petitioner was placed on permanent light duty

restrictions by Dr. Ronald Kong. These restrictions were based on the FCE

performed on November 15, 2018, which indicated that Petitioner “did not appear |

to be capable of safely performing all of his pre-injury job duties (cleanup for
Peppermill, Inc.) without modiﬁcations. Specifically, he appears to fall short of

requirement for occasional lifting and carrying up to 80 1bs.” The FCE report also

“indicated that Petitioner is capable of working a medium physical demand level.

The FCE evaluation failed to consider the head injury. (ROA 354-378).

On February 5, 2019, the Vocational Rehabilitation C_ounselor.notiﬁed
Petit’ibner that the Employer offered him a permanent light duty job of
hostess/cashier, which required him to “greet and seat guests, distribute guest
between food servers, _aécept payment on guest tickets and give proper change,
answer phones and properly diréct calls and directing beverage service, bussing
énd cleaning of tables.” The permanent light dﬁty job was approved by Dr. Ronald
Kong. The counselor also notified Petitioner that because of the permanent light
duty job offér, his vocational rehabilitation process closed February 12, 2019, and

his vocational rehabilitation maintenance was terminated. (ROA 389). Petitioner

did not accept this light duty position because of his head injury.

4
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Petitioner timely appealed the Vocational Rehabilitation counselof’s
determination dated February 5, 2019, and the Hearing Officer was bypassed,
resulting in Appeal Number 1912693-DM. (ROA 645-652). |

On December 12, 2018, and Decerﬁber 19, 2018, the Respondent notiﬁed
Petitioner that his claim was closed for further medical treatment, and he was
.scheduled for a PPD Evaluation. This determination was affirmed by a Hearing
Officer on March 6, 2019, Whieh Petitioner timely appealed, resulting in Appeal
Number 1913110-DM. (ROA 639-644).

On February 1, 2019, Petitioner underwent a PPD evaluation with Dr.
Gobinder Chopra, who indicated that Petitioner had a 0% whole person
impairment. On February 11, 2019, the Respondent notiﬁed Petitioner that his
claim was closed with a 0% whole pefson impairment. Petitioner timely appealed
this determination, and the Hearing Officer was bypassed, resulting in Appeal
Number 1913610-DM. (ROA 405-412).

On November 6, 2019, the Appeals Officer filed an Interiﬁl Order which |
ordered that Petitioner undergo | an independent Medical Evaluation with Dr.
Russell Shah for the Petitioher’s head injury. (ROA 176-179).

On November 18, 2019, Petitioner underwent the IME with Dr. Shah. Dr,
Shah opined thet Peﬁtioner’s industrially related impressions’ include a concussion

with “post concussive syndrome with continued cognitive impairment, sleep

5
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impairment and vestibular impairment consisting of memory difficulties, focusing

difficulties, insomnia, restlessness and imbalance sensations.” Dr. Shah also

indicated that Petitioner needed additional medical treatment for his head injury,

and he had not reached maximum medical improvement for the concﬁssion and
that he “more likely than not has a permanent post traumatic brain injury from the
December 31, 2017, trauma.” Dr. Shah recommended further medical treatment,
including brain exercises, medication, and cognitive behavioral therapy. Dr. Shah
also placed Petitioner on temporary disability. (ROA 164-175).

On January 17, 2020, Petitioner requested authorization for Dr. Shah’s
treatment plan. However, the Respondent failed to respond to this request,
resulting in a de facto denial. Petitioner appealed this determination to the Hearing
Officer, but the matter was subsequently bypassed to the Appeals Officer, resulting

in Appeal Number 2017002-DM. (ROA 133-141).

All appeal numbers were consolidated with- Appeal Number 1908458-DM

|| before Appeals Officer Denise McKay. Esq. (ROA 131-132).

On October.22, 2020, the consolidated appeals 1908458-DM, et al. came on
for hearing before Appeals Officer Denise McKay, Esq. and a ruling was issued
from the bench. (ROA 42-49). Specifically, during her ruling the Appeals Officer

stated, “With regard to the light-duty job offer, I don’t necessarily agree that Dr.

Shah needs to opine on it because Dr. Shah has clearly said this claimant needs

6
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much more testing and treatment, so it doesn’t seem worthwhile to even ask Dr. |
Shah to opine on that.” (ROA 42, lines 14-18). Further the Appeéls Ofﬁcér stated,
“the time is not right for anybody to be determining if this claimant is ready to take
this Valid_light-duty job offer.” (ROA 46, lines 15-17). Finally, the Appeals Officer
stated, “With regard to the entirety of Dr. Shah’s reporting and his phrasing about
the temporary disability, he’s substantially complied with this slip requirement.”
(ROA 49, lines 5-8).

On November 20, 2020, Petitioner’s Counsel, Jason D. Mills, Esq. hand

delivered the Proposed Decision and Order for the consolidated matters to the

|| Administrative Court and sent the Proposed Decision and Order via fax to

Respondent’s counsel. (ROA 99-1 00).

On December 9, 2020, the Respondent filed its “Motion to Reconsider the
Appeals Officer Decision Regarding TTD.” (ROA 68-98). In its Motion, the
Respondent conceded to having drafted a letter to Dr. Shah after the administrative
trial (“_Trial”) had concluded, stating that “On October 28, 2020, Insurer Counsel

drafted a letter to Dr, Shah asking the doctor if he found the claimant disabled from

| employment. If not did he agree with the permanent job offered by the employer.”

(ROA 68-69). Based on this newly manufactured evidence, not newly discovered,
the Respondent moved the Administrative Court to “reconsider [the] order for

TTD.” (ROA 69).
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1 On December 22, 2020, the Appeals Officer issued Administrative Decision

21| and Order 1908458-DM et al. which found, in relevant part:
3 |
4 “Regarding appeal number 1912693-DM, under NRS
- 616C.590, the vocational rehabilitation issue is
5 premature at this time because he has not been placed on
6 a permanent light duty restriction based upon his closed
; head injurics because he is not at maximum medical
improvement. Additionally, Dr. Shah’s reporting of
8 November 18, 2019, indicates that as of that date,
Al claimant is on temporary total disability status as it
pertains to Claimant’s industrial closed head injury. As
10 such, the Claimant is entitled to TTD benefits pursuant
11 to NRS 616C.475, plus interest pursuant to NRS
' 616C.335.”
i 12
=)
L7 13 (ROA 59).
Zx 14|
S “The full nature and duration and whether claimant can
2z 15 | return to gainful employment will be determined by Dr. -
e _ Shah in the future following additional industrial care by ;
: § Dr. Shah. At that time, depending on the subsequent “-
> 17 findings by Dr. Shah, the issue of permanent restrictions '
“1 18 - and what type, if any, permanent modified duty job
" Claimant is capable of performing will be determined at
that time pursuant to NRS 616C.590. However, the issue
20 : is not currently ripe for adjudication given the state of
91 Claimant’s temporary total disability status.”
224 (ROA 59).
23 - _
y Following these Conclusions of Law, the Appeals Officer ordered “that the

25 || determination from the vocational rehabilitation services counselor dated February
26

5,2019, is also REVERSED and the Insurer is REMANDED to provide Claimant
27| | ,

28
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TTD benefits from November 18, 2019, to the present, plus interest.” (ROA-59-

60).

On January 14, 2021, the Appeals Officer issued her Order Granting the

Respondent’s Motion for Reconsideration, which merely amended the December |

22, 2020, Order, rather than schedule the rehearing within 30 days of the granted

petition, as required by NAC 616C.327. (ROA 51-53). The Appeals Officer |

ameﬁded the December 22, 2020, Order to erroneously deny the Petitioner’s
entitlement to TTD benefits. Id.

The Petitioner timely ﬁled his Petition for Judicial Review of the
Administrative Court on grounds that the Order as amended by the Appeals Officer
on January 14, 2021, violates the substantial rights of the Petitioner as it was

rendered upon unlawful procedure and is in excess of the statutory authority of the

| agency, pursuant to NRS 233B.135(3).

On May 11,2021, the Department ofAdministration transmitted the Record
on Appéal, and the Petitioner filed his Openi.ng Brief on July 8§, 2621. The
Respondent filed its Answering Brief on July 30, 2021, and the Petitioner filed his
Reply Brief on August 19, 2021. This Petition for Judicial Review came before
the Court on October 14, 2021.

The Issue before the Court 1s whether the Appeals Officer’s Decision and

Order initially dated December 22, 2020, but later modified by the Appeals

9




NEVADA'S PREMIER INJURY

Fifm

4 4nf
LYY A

w0 = o i B W N

10
11
12
13
14
15

;16

17

18

19
20
21
22
23
24
25
26
27
28

Officer, in violation of NAC 616C.372 on January 14, 2021, was improper. The
determinations initially giving rise to this dispute are the Insurer’s (“Respondent”)
February 11, 2019, determination regarding the Claimant’s (“Petitioner”)
treatment with Dr. Shah and the Respondent’s February 5, 2019, determination
regarding the Petitioner’s vocational rehabilitation status and entitlement to

temporary total disability (“TTD”) benefits.

CONCLUSIONS OF LAW
In contested workers’ compensation claims, judicial review first requires an
identification of whether the issue to be resolved is a factual or legal issue. While
quéstions of law may be reviewed de novo by this Court, a more deferential
standard must be employed when reviewing the factual findings of an
administrative adjudicator.
NRS 233B.135, which governs judicial review of a final decision of an
administrative agency, provides, in pertinent part, the following:
2. The final decision of the agency shall be deemed
reasonable and lawful until reversed or set aside in
whole or in part by the court. The burden of proof is on
the party attacking or resisting the decision to show that
the final decision is invalid pursuant to subsection 3.
3. The court shall not substitute its judgment for that of
the agency as to the weight of evidence on a question of

fact. The court may remand or affirm the final decision
or set it aside in whole or in part if substantial rights of

10
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the petitioner have been prejudiced because the final
decision of the agency is: _

(a) In violation of constitutional or statutory
provisions;

(b) In excess of the statutory authority of the agency,

(c) Made upon unlawful procedure;

(d) Affected by other error of law; _

(¢) Clearly erroneous in view ofthe reliable, probative
and substantial evidence on the whole record; or

(f) Arbitrary or capricious or characterized by abuse
of dlscretlon

Relating to the standard of review of administrative decisions, our Supreme
Court has consistently held that the factual findings made by administrative

adjudicators may not be disturbed on appeal unless they lack the support of

substantial evidence. SIIS v. Hicks, 100 Nev. 567, 688 P.2d 324 (1984); SIIS v.

Thomas, 101 Nev. 293, 701 P.2d 1012 (1985); SIIS v. Swinney, 103 Nev. 17, 731

P.2d 359 (1987); SIIS v. Christensen, 106 Nev. 85, 787 P.2d 408 (1990).
Thus, “the central inquiry is whether substantial evidence in the record

supports the agency decision.” Brocas v. Mirage Hotel & Casino, 109 Nev. 579,

583, 854 P.2d 862, 865 (1993). Substantial evidence is “that quantity and quality
of evidence which a reasonable [person] could accept as adequate to support a

conclusion.” State Employment Sec. Dep’t v. Hilton Hotels, 102 Nev. 606, 608

n.1, 729 P.2d 497, 498 n.1 (1986). Therefore, if the agency’s decision lacks

substantial evidentiary support, the decision is unsustainable as being arbitrary and

capricious. Barrick Goldstrike Mine v. Peterson, 116 Nev. 541, 547, 2 P.3d 850,

1
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854 (2000). The Court must defer to an agency’s findings of fact only as long as

they are supported by substantial evidence. Law_Offices of Barry Levinson v.

Milko, 124 Nev. 355, 362, 184 P.3d 378, 383-84 (2008).
On the other hand, purely legal questions may be determined by the District
Court without deference to an agency determination, upon de novo review. SIIS

v. Khweiss, 108 Nev. at 126, 825 P.2d at 220 (1992). Furthermore, the construction

of a statute is a question of law, subject to de novo review. See State, Dep’t of

Motor Vehicles v. Lovett, 110 Nev. 473, 476, 874 P.2d 1274, 1249 (1994).

However, NRS 233B.135(3) identifies multiple scenarios in which the
reviewing court may set it aside in whole or in part an administrative decision.
That is when a petitioner’s substantial rights have been prejudiced as a result of
unlawful procedure. See NRS 233B.135(3)(c).

Further, the Supreme Court of Nevada has determi.ned thét areviewing court
may set aside an agency decision if substantial rights of th¢ petitioner have been
prejudiced because the decision of the agency is in violation of constitution or

statutory provisions. Field v. State, Dep't of Motor Vehicles & Pub. Safety, 111

Nev. 552, 554, (1995).
In this matter, the Administrative Order as amended by the Appeals Officer
on January 14, 2021, contains both violation of regulatory law as well as unlawful

procedure, and this Court finds that it is clearly prejudicial to the Petitioner’s

12
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substantial rights. The Administrative Order, as amended by the Appeals Officer
on January 14, 2021, directly contradicts the plain and unambiguous language
found in NAC 616C.327. Specifically, NAC 616C.327(2) states:
2. The appeals officer shall grant or deny the petition
for rehearing within 15 days after the receipt of the
petition. If the petition is granted, the rehearing must be
~ held within 30 days after the petition is granted.
The Court finds that the language of NAC 616C.327 is plain and

unambiguous. Accordingly, there is no need to go beydnd this plain meaning. See

City of N. Las Vegas v. Warburton, 127 Nev. 682, 686, (2011) (“When the text of

a statute is plain and unambiguous, [we] should ... not go beyond that meaning.”),

and Silver State Elec. v. State, Dep’t of Tax., 123 Nev. 80, 85, (2()07) (“These
rules of statutory construction also apply to administrative regulations™).
Therefore, if a petition for reheéring is graﬁted, or in this instance, a motion for
reconsideration, the appeals officer is required to hold the rehearing within 30 days
after the petition is granted. See NAC 616C.327(2).

The Court acknowledges that motions for reconsideration are  not
recognized under Nevada Workers’ Compensation administration, rather petitions
for rehearing are the regulatorily accepted means for aggrieved parties to seek
remedies outside of the appellaté process. See NAC 616C.327. But for the

purposes of this Order, the Court will treat the Respondent’s motion for

13
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in violation of statutory procedures. The Supreme Court of Nevada has previously

reconsideration as a petition for rehearing, as the title of the respondent’s
December 9, 2020, document has no bearing on the Court’s decision in this case.

The Court ﬁﬁds that the amendments made to the Administrative Decision
post trial, and therefore the Administrative Decision in and of itself, are in violation
of regulatory and statutory law. NRS 233B.135(3)(c) provides that a court may
remand an agency depision if the Petitioner’s substantial rights have been

prejudiced because the agency’s decision is made upon unlawful procedure or is

found that an appeals officer’s failure to meet relevant statutory requirements is |

considered “procedurally deficient.” Elizondo v. Hood Mach., Inc., 129 Nev. 780,
785, (2013).

In Elizondo, the Supreme Court of Nevada considered whether an
administrative order that failed to include “findings of fact.and conclusions of law,
separately s.tated” pursuant to NRS 233B.125 was procedurally sufficient. Id. The
Court in Elizondo found that because the 1anguage of NRS 233B.125 was plain
and unambiguous (*“a final decision must include findings of fact and conclusions
of law, separately s‘tated”)., the appeals officer was bound by this mandate. Id. The
Court went on to conclude that “the appeals officer’s order fails to meet the

statutory requirements of NRS 233B.125 and is thus procedurally deficient.” Id.

14
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The Court finds that the facts of Elizondo are similar to the facts of this
petition, and the facts before this Court lend themselves to an interpretation under
the precedent established by the Supreme Court of Nevada in Elizondo. The
appeals officer .Violated plain and unambiguous regulatory law when she failed to
hold a rehearing within 30 days after the Resﬁondent’s Motion was granted, as it
is evident that no rehearing was scheduled. Rather, the appeals officer simply
granted the Respondent’s Motion and stripped the Petitioner of his monetary

benefits via amended order. The Appeals Ofﬁce'r’sr failure to schedule the

| rehearing directly contradicts NAC 616C.327, which constitutes a clear violation

Qf a regulatory provision and is highly prejudicial to the Petitioner’s substantial
rights.

Accordingly, the Administrative Order is in direct violation of relevant |
;egulat_ory provisions, is highly prejudicial to his substantial rights, and therefore

must be found to be procedurally deficient pursuant to NRS 233B.135, as clarified

in Elizondo v. Hood Mach., Inc., 129 Nev. 780, (2013),

In support of its position, the Respondent argued that the Administrative
Order is supported by substantial -evidence and contains no error of law.
(Respondent’s Brief p. 8). For the aforementioned reasons, the Court finds that this
argument bears no relevance to judicial review as NRS 233B.135(3) identifies

multiple scenarios in which the reviewing court may set it aside in whole or in part

15
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an administrative decision. That is when a petitioner’s substantial rights héve been
prejudiced as a result of unlawful procedure. See NRS 233B.135(3)(c).

Further, the Respondent argued that its motion for reconsideration was
proper as it was based on newly discovered evidence. (Respondent’s Brief p. 14-
15). HOWever, the Court concludes that the response .from Dr. Shah fails to meet
the burden of “newly discovered evidence.”

In workers’ compensation matters, tehearing of a decision is only
appropriate if it is “based on good cause or newly discovered evidence.” See NAC
616C.327(1). However, the Respond_ent failed to show gbod cause for rehearing,
and failed to produce newly discovered evidence.

Though the precedential case law in the state of Nevada is limited on the
question of newly discovered evidence in civil cases, the Ninth Circuit Court of
Appeals has found that “evidence is not newly discovered if it was in the party’s

possession at the time of summary judgement or could have been discovered with

reasonable diligence.” Wallis v. J.R. Simplot Co., 26 F.3d 885, 892 n.6 (9th Cir.

1994) (emphasis added); see also Defs. Of Wildlife v. Bernal, 204 F.3d 920, 929

(9th Cir. 2000) (providing that, in moving for a new trial based on newly
discovered evidence under FRCP 59(a), the movant must demonstrate “the
exercise of due diligence would not have resulted in the evidence being discovered

at an earlier stage™).

16
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Nevada’s higher courts have confirmed this interpretation of “newly
discovered evidence” in various unpublished opinioné, through their reliance on

Drespel v. Drespel, 56 Nev. 368, 374, (1935) (recognizing that evidence that was

within a party's power to present during a first trial will not constitute newly
discovered evidence supporting a grant of a motion for a new trial). The Court in

Drespel was presented with the question of whether a new trial should be grand

‘upon the ground of nery discovered evidence following the plaintiff’s recovery

in a divorce action. Drespel v, Drespel, 56 Nev. 368, (1935). The Court ultimately

affirmed the denial of a new trial on grounds that “reasonable diligence was not
used prior to the trial to discover the evidence offered.” Id. (emphasis added).
Therefore, because there was no evidence that reasonable diligence Was used prior
to the trial to discover the evidence offered in support of the motion for new trial,
the evidence offered failed to constitute “newly discoyered evidence.” Id.

Most recently,' the Nevada Supreme Court has conﬁrmed- that the
“reasonable diligence” standard for the effort of a moving party is a low threshold.

In Motor Coach Indus., Inc. v. Khiabani by & through Rigaud, 137 Nev. Adv. Op.

42,493 P.3d 1007 (2021) the Appellant, Motor Coach, had moved the lower court

|| for a new trial following the entry of judgement upon jury verdict for the Appellee.

The theory put forth by Motor Coach was that news reporting that occurred post

trial “brought to light new facts that merited a new trial.” Id. 1015. Motor Coach

17
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went on to arguc that “the revelations in these reports placed Khiabani's continﬁed
employment—had he lived—in such doubt that a new trial was wérranted.” 1d.
1015—16. However, the both the District Court and the Supreme Court in Khiabani
diéagreed with this argument, as evidence put forth showed that the Appellee
“provided MCI with a release months before triai commenced, authorizing MCI
to obtain Khiabani's employment information from the medical school.” Id. 1016.

The Court went on to find that, because Motor Coach failed to subpoena the

Appellee’s employment information, the evidence could have been discovered |

with reasonable diligence, and therefore this information fails to constitute “newly
discovered évidence.”

Similarly, in this case, the Court finds that'the evidence submitted by the
Respondent in support of its Motion for Reconsideration could have been
discoveredlwith reasonable diligence during the normal course of discovery, prior
to the conclusion of the administrative trial, and therefore must not be considered
“newly discovered.” The Court finds that the Respondent cannot show that the

documents offered in support of its Motion for Reconsideration satisfy the burden

of being considered “newly discovered.” In support of its Motion for |

Reconsideration, the Respondent supplied only the response of Dr. Shah to a letter '

crafted by the Respondent’s counsel on October 28, 2020, post-trial. The

Respondent conceded in its Motion and its Brief that it was only after the Appeals

18
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Officer issued a ruling ordering the Respondent fo pay TTD benefits that |
Respondent’s counsel prepared the letter to Dr. Shah. (ROA 68-69, Respondent’s
Brief p. 6-7). The Respondent made no allegation that this evidenc¢ was |
unobtéinable prior to the administrative trial, and the Court concludes that, had
Respondent’s counsel simply exercised réasonable diligénce, this evidence could
have easily been obtained and submitted to the record prior to the October 22,
2020, hearing.

Rather than exercising reasonable diligence, Respondent simply waited
until the date of the administrative trial, waited for the presentation of the

Petitioner’s arguments and evidence, and then waited until an adverse ruling had

been issued against it before making the decision to go on an improper and

unwarranted post-trial discovery expedition. Therefore, the Court concludes that
the ill-gotten means by which the Decembef 7,2020, response from Dr. Shah was
procured mandate fhat the response be stricken from the recbrd as a fugitive
document and that because this document was obtained improperly, through
unauthorized and improper post-trial 'discovery, this document has no effect upon
this industrial injury claim.

ORDER

In summation, THIS COURT FINDS AND HEREBY ORDERS that the

January 14, 2021, Decision and Order is in violation of statutory provisions, made

19
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upon unlawful pfocedure, and violates the Petitioner’s substantial rights. Based on
the Court’s ﬁnding, it is hereby ORDERED the Appéals Officer’s January 14,
2021, Decision and Order is stricken, Appeals Officer’s December 22, 2020,
Decision and Order is reinstated, and the Respondent is ordered to authorize Dr.
Shah’s treatment plan outlined in his November 18, 2019, IME report, authorize
Dr. Shah as the Petitioner’s treating physician, and provide the Petitioner TTD

benefits from November 18, 2019, to the present, plus interest

DATED this {. £.day of ,2021.

ADRIANA ESCOBAR
DISTRICT COURT JUDGE

Dated this 3rd day of November, 2021
Submitted by: &
GGRM LAW FIRM o —

20A 746 3D18 7T05A
Adriana Escobar
District Court Judge

By:_/s/ Jason D. Mills, Esq.
JASON D, MILLS, ESQ.
Nevada Bar No. 7447
2770 S. Maryland Parkway

" Suite 100
Las Vegas, Nevada 89109
Attorney for Petitioner
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1 CERTIFICATION PURSUANT TO COURT GUIDELINES :
2 . . .
Counsel submitting this document certifies as follows (check one):
3
4 . . .- - .
s The court has waived the requirements set forth in the Guidelines;
6 ' .
. No party appeared at the hearing or filed an objection to the motion;
: .
9 X Ihave delivered a copy of this proposed order to all counsel who
appeared at the hearing, and each has approved or disapproved the order, or
10 || failed to respond as indicated below: |
i1
% 12 [ ]Approved [ X ] Disapproved [ ] Failed to Respond
z | 13 ,
<. 14
32 /s/ David Benavidez
=z 15| DAVID H. BENAVIDEZ ESQ., of THE LAW OFFICE OF DAVID H.
«" 16 || BENAVIDEZ, Attorney for Respondents PEPPERMILL, INC., and
2 - || EMPLOYERS INSURANCE COMPANY OF NEVADA.
=
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Ethan Wallace ‘ , -
M

From: David Benavidez <davidbenavidez@gmail.com>

Sent: Monday, November 1, 2021 7:19 AM

To: Jason Mills

Ce: : Ethan Wallace

Subject: Re: Proposed Order Granting PJR, Castelan v. Peppermill, Inc et al., A-21-828981-
Disapproved. :

On Sun, Oct 31, 2021 at 6:36 PM Jason Mills <jmills@ggrmlawfirm.com> wrote:

Dave;

Do you want me to put your electronic signature attached along with the “DISAPPROVED” check box or do you wish
me to leave your electronic signature off/blank and simply check “FAILED TO RESPOND” on the order | am submitting

to the court?

Thank you, sir.

Jason D, Mills, Esq.

Strategic Development Partner 1

On 702.384.1616 [ ¥ 702.384.2990 | www, gorlawlirm.com
2770 5 Marvland Plwy., Sto 160 Las Vegas, NV 89109
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CSERV

Daniel Castelan, Petitioner(s)
Vvs.

Peppermill Hotel & Casino,
Respondent(s)

DISTRICT COURT

CLARK COUNTY, NEVADA

CASE NO: A-21-828931-J

DEPT. NO. Department 14

entitled case as listed below:
Service Date: 11/3/2021
Ethan Wallace
Veronica Salas
Jason Mills
Denise McKay

David Benavidez

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District
Court. The foregoing Order Granting Judicial Review of Administrative Decision was scrved
via the court’s electronic eFile system to all recipients registered for e-Service on the above

ewallace@ggrmlawfirm.com
vsalas@ggrmlawfirm.com
jmills@ggrmlawfirm.com
denise.mckay@admin.nv.gov

davidbenavidez@gmail.com
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JASON D. MILLS, ESQ.

Nevada Bar No. 7447 -

GGRM LAW FIRM

2770 S. Maryland Parkway, Suite 100
Las Vegas, Nevada 89109

Phone: (702) 384-1616

Facsimile: (702) 384-2990

Email: jmills@ggrmlawfirm.com
Attorneys for Respondent |

DISTRICT COURT

CLARK COUNTY, NEVADA

' EMPLOYERS INSURANCE CASE NO: A-21-828981-J
COMPANY OF NEVADA, | |
‘ ‘ DEPT NO: XIV
Appellant,
V.
DANIEL CASTELAN,
Respondent.

ORDER DENYING MOTION FOR STAY PENDING APPEAL TO -

THE NEVADA SUPREME COURT

This matter came before this Court on November 30, 2021, on fhe Motion
for Stay Pending Appeal to the Nevada Supreme Court filed by Appellant,
EMPLOYER’S INSURANCE COMPAﬁY OF NEVADA (“Appellant™).
Appellaﬁt was represented by DAVID H. BENAVIDEZ, ESQ. of THE LAW

OFFICE OF DAVID H. BENAVIDEZ. Respondent, DANIEL CASTELAN, was
1 .
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represented by JUAN M. SCLAFANI, ESQ. of the law firm of GGRM LAW

FIRM. No other parties were present or represented.

After a review and consideration of the record, the Points and Authorities |

on file herein, and oral arguments of counsel, the Court determined as follows:
An order for stay is not a right to be exercised, but a matter of judicial

discretion to be uséd by the Court, when appropriate, upon application of a party.

'NRS 233B.140(3) provides that in making a ruling, the Court shall give deference

to the trier of fact and consider the risk to the public, if any, of staying the
administrative decision.
When considering an application for a stay order pending appeal, there-are
four factors which mﬁst be addressed:
1)  Whether the petitioner for the stay order has made a strong shovﬁng
that it is likely to prevail on the merits of the appeal;
2)  Whether or not the petitioner has shown it would sustain irreparable
injury absent the stay order; |
3y ~ Whether of not the issuance of a stay érder‘ would substantially harm
the other interested parties; and

4)  Where the public interest lies.
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Dollar Rent a Car of Washington v. Travelers Indem., 774 F.2d 1371, 1374 (Nev.

1975); American Horse Protection z}ssoé. v. Frizzel, 403 F.Supp. 1206, 1215

(Nev. 1975).
Appellant has the burden of demonstrating that it will suffer irreparable

harm if the stay order is not issued. Dollar Rent a Car of Washington v. Travelers

Indem., 774 F.2d at 1374; American Horse Protection Assoc. v. Frizzel, 403

'F.Sup'p. at 1215. Appellant argues in its Motion that if the stay is not granted, it

will be irreparably harmed because of the payment of benefits.
In order to show that it will prevail on the merits, Appellant has the burden |

of demonstrating that the Appeals Officer’s decision was factually or legally

incorrect and that the Appeals Officer acted arbitrarily or capriciously. NRS

233B.135(2); Campbell v. Nevada Tax Com'n, 853 P.2d 717 (Nev. 1993). In

determining the appropriateness of the Appeals Officer’s decision, this Court may

not substitute its judgment for that of the Appeals Officer as to the weight of the

evidence. N.R.S. 233B.135; SIIS v. Campbell, 862 P.2d 1184. (Nev. 1993);

Campbell v. Nev. Tax Com'n, 853 P.2d 717 (Nev. 1993). On questions of fact, this | .

Court is. limited to determining whether substantial evidence exists in the record

to support the Appeals Officer's decision. Desert Inn Casino & Hotel v. Moran,

106 Nev. 334, 792 P.2d 400, 401 (1990); SIIS v. Swinney, 103 Nev. 17, 20, 731

P.2d 359, 361 (1987). Substantial evidence is "that quantity and quality of
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evidence which a reasonable [person] could accept as adequate to support a

conclusion." State of Nevada Emplmt. Sec. Dept. v. Hilton Hotels Corp., 102 Nev.

606, 607-08, 729 P.2d 497, 498 (1986), quoting Robertson Transp. Co.v.PS.C.,
39 Wis.2d 653, 159 N.W.2d. 636, 638 (1968).

The Court ﬁnds that, upon review of the record, the Appellant has failed to
establish a strong showing to prevail on the merits of its appeal to the Supreme
Court of Nevada. Further, Appellant argued in its Motion that if the stay is not
granted, it will be irreparably harmed because of the payment of benefits. This
argument, however, is without merit éince there are no Nevada Supreme Court

cases that indicate irreparable harm results from the sole payment of money. To

the contrary, the Nevada Suprefne Court, in DIIR v. Circus Circus Enterprises,
held that:

..the object of workers' (sic) compensation social
legislation is to provide the disabled worker with
benefits during the period of his disability so that the
worker and his dependents may survive the catastrophe
which the temporary cessation of necessary income
occasions.

101 Nev. 405, 408, 705 P.2d 645, 648 (1985).

The court also indicated that "...it is clearly the injured worker and not the "

employer who is more likely to be irreparably harmed when immediate payment

of benefits is contrasted with delayed payment pending the outcome of the hearing
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on the merits." Id. Respondent is the party more likely to be harmed by the
issuance of a stay sincé he would continue to be denied the payment of appropriate
benefits currently being withheld. Respondent is the only party thét will suffer
tangible harm as he will be the party that will be subject to a continued delay of
substaﬁtial monetary benefits fhat have been affirmed by the Administrative
Appeals' Officer. The Court concludes that, while the Appellant may not be able to

recover these costs, this is insufficient to establish the irreparable harm required to

justify granting its Motion for Stay. Finally, the Court finds that public policy

favors the payment of benefits to the Respondent over any potential harm that may
result fo the Appellant. |
ORDER

In summation, THIS COURT FINDS AND ORDERS that the Appellant has
failed fo establish a likelihood of prevailing on the merits of its appeal before the
Supreme Court of Nevada and have further fﬁiled te establlisl.l that it will suffer
irreparable harm if the stay is not granted. .Accordingly, the Appellant’s Motion
for Stay Pending Appeal to the Nevada Supreme Court is‘ DENIED and the Order
Denying Petition for _Judi.cial Review remains in effect.

DATED this day of ,2021.

By:

ADRIANA ESCOBAR
DISTRICT COURT JUDGE
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Submitted by:
GGRM LAW FIRM

By:_/s/ Jason D. Mills, Esq.
JASON D. MILLS, ESQ.
Nevada Bar No. 7447
2770 S. Maryland Parkway
Suite 100 ‘

Las Vegas, Nevada 89109
Attorneys for Respondent
 Daniel Castelan
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CERTIFICATION PURSUANT TO COURT GUIDELINES

2
3 Counsel submitting this document certifies as follows (check one):
4
> The court has waived the requirements set forth in the Guidelines;
6
7 No party appeared at the hearing or filed an objection to the motion;
g _ | |
9 . ) ,
X T'have delivered a copy of this proposed order to all counsel who
10 || appeared at the hearing, and each has approved or disapproved the order, or
11 || failed to respond as indicated below:
12 ‘
13 || [ ] Approved [ ] Disapproved [ ] Failed to Respond
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- 16 || DAVID H. BENAVIDEZ ESQ., of THE LAW OFFICE OF DAVID H.
BENAVIDEZ, Attorney for Appellants PEPPERMILL, INC., and EMPLOYERS
17 INSURANCE COMPANY OF NEVADA.
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