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TRAN
I N THE EI GHTH JUDI ClI AL DI STRI CT COURT
CLARK COUNTY, NEVADA
DARELL MOORE, ET AL, )
)
Plaintiffs, )
)
VS. ) Case No. A-17-766426-C
) Dept. No. 25
JASON LASRY, ET AL, )
)
Def endant s. )

JURY TRI AL

Bef ore the Honorabl e Kat hl een Del aney
Tuesday, February 4, 2020, 1:30 p.m

Reporter's Transcript of Proceedi ngs

REPORTED BY:

Bl LL NELSON, RMR, CCR #191
CERTI FI ED COURT REPORTER

Bl LL NELSON & ASSOCI ATES 702. 360. 4677
Certified Court Reporters Fax 702. 360. 2844
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| NDE X

M = McBri de
W = Weaver
W TNESS DR CR RDR RCR
Dr. David Fish 12 61-W

144-M 145 149-W

153
Bl LL NELSON & ASSOCI ATES 702. 360. 4677
Certified Court Reporters Fax 702. 360. 2844
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Las Vegas, Nevada, Tuesday, February 4, 2020

(Thereupon, the followi ng proceedings were
had out of the presence of the jury.):

THE COURT: | think I know one of the
t hi ngs outside the presence, but just go ahead.

What do we have outside the presence?

"1l take them in whatever order.

MR. MC BRI DE: Sur e.

One of the things | think that we were
concerned about, this goes to one of the notions for
partial summary judgment that we filed before the
trial about the testimony, and in terms of the
evi dence of the reasonabl eness and necessity of the
billing and the medical bills comng in in this
particul ar case.

We understand from counsel today that this
is the first time we've been informed that they
intend to get that information out through Dr. Fish
t oday.

Well, the problemw th that again is, this
is what | addressed, Your Honor, is there's no
foundation for that because at the time of his

deposition Dr. Fish had not been provided with the

Bl LL NELSON & ASSOCI ATES 702. 360. 4677
Certified Court Reporters Fax 702. 360. 2844

4 AA(01882
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bills, and in fact when asked, he specifically said
-- his deposition was taken October 24th, 2019, he
stated that no rebuttal report was done by Dr. Fish,
and no rebuttal report was requested, and he's not
been asked to do any further work.

Then he also said there were no materials
t hat he reviewed after July 19th, 2019.

| have a copy of both his report, as well
as his medical evaluation an lifecare plan.

Nowhere he tal ks about the records he
revi ewed.

Nowher e does he discuss the medical bills,
or does he address that at all.

He states specifically, he was asked to
evaluate the nmedical records and perform an
exam nati on of Darell Moore.

He does not offer any opinion whatsoever or
comment what soever on the reasonabl eness or necessity
of medi cal expenses at all.

Again, his medical evaluation and lifecare
pl an only addresses future |lifecare needs.

Again, we -- he also did not speak to any
of M. Moore's health care providers to get any
additional information regarding billing or the

reasonabl eness or necessity, and he was not asked to

Bl LL NELSON & ASSOCI ATES 702. 360. 4677
Certified Court Reporters Fax 702. 360. 2844

5 AA01883
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do so.

So we think that at the outset | wanted to
bring it to the Court's attention now, rather than
interrupt the testimony.

THE COURT: Sur e.

MR. MC BRI DE: Because | don't believe
there's any foundation for that.

THE COURT: Well, for the record, before |
hear you -- M. Hymanson, are you going to be
addressing the response?

MR. P. HYMANSON: Okay.

THE COURT: You were standing so.

Let me make my record.

So each of the parties have submtted their
orders on the prior motions that were heard the
motions in limne and nmotions for partial summary
j udgnment .

| have actually signed them all.

The reason | haven't given them back yet
was there was one in the Nurse Practitioner Bartnus'
order that | just wanted to double check on the JAVS
because | still didn't have the clerk covering that
day's m nutes, and | thought there was either some

additional or new, and | had given the response not

rel evant to this discussion, but | wanted to let you
Bl LL NELSON & ASSOCI ATES 702. 360. 4677
Certified Court Reporters Fax 702. 360. 2844

6 AA01884




know, that's the only reason |I held these up.

MR. MC BRI DE: Sur e.

THE COURT: As far as the one from Dr.
Lasry, he prepared, M. MBride does indicate that
the motion for partial summary judgnment and Nurse
Practitioner Bartmus was denied without prejudice,
and Def endant may raise the notion again should there
be a |l ack of evidence or expert testinmony to support
Plaintiff's claimfor past medical expenses.

So we are at that place now.

As you indicated, based on your belief that
Dr. Fish is not appropriate to be able to provide
this testimny, so --

MR. MC BRI DE: | do have a copy of his
report if Your Honor would like to | ook at it.

THE COURT: Il will take your
representations that they say otherw se, and | need
to read it, so be it.

If their argument is, it's not in Fish's
report, but he did review these things, and should be
entitled to supplement now, we can have t hat
di scussion, but | don't know what the argument is, so
l et me hear.

Who wi shes to make the argunment on behal f

of the Plaintiff?

Bl LL NELSON & ASSOCI ATES 702. 360. 4677
Certified Court Reporters Fax 702. 360. 2844

7 AA01885
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MR. P. HYMANSON: Court's indul gence, Your
Honor .

Your Honor, | think counsel made some good
points, and | think you are right, we have some
arguments we could make, and we come into a sl ugfest
in terms of trying to get evidence into the Court
t oday.

Our goal today -- my goal is to get Dr.
Fish on and hope he doesn't have to return again.

| think we can address that with regard to
wi tnesses at a later time.

So | think rather than get into a joust at
this point, we'll just put Dr. Fish on with his
report and get to it.

THE COURT: So it's not your intention then
to try to do past nmedical expense billing, review

with Dr. Fish?

MR. P. HYMANSON: | will not do that with
Dr. Fish.

THE COURT: Thank you.

We'l|l save it for another day.

If I get a chance to | ook at the JAVS, 1|
get all the orders filed and back, but | do have them

with me if there's ever an issue.

But thank you for raising it.

Bl LL NELSON & ASSOCI ATES 702. 360. 4677
Certified Court Reporters Fax 702. 360. 2844
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We still have the other Dr. Fish matter.

Was there anything el se?

MR. P. HYMANSON: We do have follow-up when
the records do cone in, Your Honor, there's sone
issues still have to be clarified.

There still needs to be some redaction to
the ones were going to be made, plus Exhibit 100 is
already admtted, there's sonme insurance references
have to be redact ed.

THE COURT: Okay, yes, certainly.

We can't expect my Court clerk -- Certainly
t he Court cannot be responsible to review every piece

of paper independently if those itens don't have

t hose.

MR. P. HYMANSON: We'Il| address that if we
move those into evidence, we'll nove themin with the
under st andi ng that the redactions may still be

necessary.

THE COURT: Thank you for that
clarification.

The [ ast matter of course was |eft
unresol ved for the most part in terms of we've
al ready had some of Fish's testinony, we're going to
have nmore, and the issue of the Medicare inquiry.

| think we're going to have an opportunity

Bl LL NELSON & ASSOCI ATES 702. 360. 4677
Certified Court Reporters Fax 702. 360. 2844

9 AA01887
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to deal with that between conpletion of his testinony
before we do cross.

Originally I thought comng into today was
based on M. Arntz because Dr. Fish needed a del ay,
we should deal with that, but he's here ready to go,
the jurors are here ready to go.

| think we can do that before they do their
Cross on a break.

MR. P. HYMANSON: Very good, Your Honor.

THE COURT: Let's go ahead and have Dr.

Fish come in.

Bl LL NELSON & ASSOCI ATES 702. 360. 4677
Certified Court Reporters Fax 702. 360. 2844

10 AA01888
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(Thereupon, the follow ng proceedi ngs were
had in open court and in the presence of the jury.):

THE COURT: Wel conme back, | adies and
gent | emen.

Thank you for your patience while we
addressed a few matters before we had you join us.

As we mentioned when we concl uded
yesterday, we were able to arrange for Dr. Fish to
return today, so the witness who we were with on the
end of the Court day on Friday is now going to be
recalled at this time to conplete his testinony.

We can officially recall himif you like,
M . Hymanson.

MR. P. HYMANSON: Thank you very nmuch, Your
Honor .

The Moore's would call Dr. Fish to the
st and, pl ease.

THE COURT: Al'l right.

Thank you, Dr. Fish.

When you reach the stand, you may have a
seat .

You are resum ng your testinony. "' m just
asking you to acknow edge for the record you're still
under oat h.

We are not going to re-swear you, just ask

Bl LL NELSON & ASSOCI ATES 702. 360. 4677
Certified Court Reporters Fax 702. 360. 2844

11 AA01889
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you to acknow edge for the record you understand you
are still under oath from your prior testinony, which
concl uded unfinished on Friday, correct?

THE W TNESS: That's correct.

THE COURT: Thank you.

M. Hymanson, you may begin.

MR. P. HYMANSON: Your Honor, may |
approach and turn the board around?

THE COURT: Yes, you may.

CONTI NUI NG DI RECT EXAM NATI ON OF DR. DAVI D FI SH

BY MR. P. HYMANSON:
Q |'"m pretty sure that one is not yours.

Al'l right. Dr. Fish, welconme back?

A Thank you.
Q | appreciate your returning.

And let's see what we can do about getting
you home before the sun sets.

We were talking about therapist | believe,
and we just finished, we had done an overview of the
entire plan.

This is the overview of the ten years the
entire projected costs, and we have had been tal king
about specifically therapies, and |I think we had --

we were talking about a dog conpanion for care.

Bl LL NELSON & ASSOCI ATES 702. 360. 4677
Certified Court Reporters Fax 702. 360. 2844
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Woul d you explain to the | adies and
gentl emen of the jury, is that a dog you pet and say
t hanks for being here?

What is the function of such an ani mal ?

A It's actually a trained animal that is a
hel per animal, not |ike a service animl you m ght
see in the airplane, everyone can al ways get away
with making a | abel for that, but it's an actual
trained animal that will grab things for you, will
tell you if there's things wong, or if they are
war ni ng you about somet hing, their individual owner.

They're very highly specialized dogs, and I
found with individuals with amputations they just
change a |l ot of the factors of their well-being, and
also help them with day-to-day activities.

Q Thank you.

Let's move on to diagnostic testing if you
could, that is the next thing, the next graft that
you have.

I n that diagnostic testing you have first
off an MRI of the knee and hip.

What is the purpose of an MRl of the knee
and hip for M. Moore?

A The idea is to get a surgical case, since

' m projecting he needed a knee and hip replacement,

Bl LL NELSON & ASSOCI ATES 702. 360. 4677
Certified Court Reporters Fax 702. 360. 2844

13 AA01891
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t he best imaging we have is an MRl to show best and
totally, so the surgeon's aware of what to avoid, or
what to cut, or what to prepare for the surgery.

Q The MRI is a baseline, so the doctors can
know into the future his condition?

A Well, the idea is, the best way of |ooking
into a knee wi thout invasive -- anything invasive is
to do an MRI, the best kind of anatom c structure we
can | ook at, as opposed to opening the knee, see what
you can get.

You ki nd of know as the surgeon to plan an
MRI as the | east invasive, best way we know how to
get anatomy structures.

Q I n that diagnostic testing, it goes into
some detail on the knee and the hip.

Woul d you explain again to the | adies and
gentl emen of the jury why you believe that this is
not something that may happen, but most |likely a
repl acement of both M. Moore's knee and hip would be
required?

A |*'m going to the board?

Q Go to the board.

A Remenber, | drew the picture out, so you
all can see.

Remenber, this area is removed when he's
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not wearing a prosthesis and not in his wheelchair,
he's going to be putting all the force and wei ght on
what they call the opposite side, the hip and the
knee, and in my discussions with him he was already
sayi ng he was having hip and knee problems, so based
on my experience with other amputees the |ikelihood
and probability of a replacenment is high.

So you need to have preparation for it, you
need to have x-rays yearly to make sure that you know
what the joint space | ooks |ike, and even after the
repl acenment what the hardware | ooks |ike.

Q And you didn't say specifically, but is
that also the potential risk is in the ankle as well?

A There's really not good ankle replacenment
surgery, so that is why it's not included.

Yeah, you are putting a |ot of force on the
ankl e, but most of the force is going to translate to
the hip and the knee.

He's not really conplaining of ankle-type
problems when | discussed it with him

Q We got | ab testing and bl ood work over the
ten-year period of $4,950.

What type of lab work is that?

A It's going to be a conplete blood count,

liver function test, PTT, your prothrombin time for
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bl eedi ng, clotting disorders, given he has poor bl ood
flow already into his | ower extremties, you want to
make sure that all of the functioning of the organs
is appropriately eval uated.

Q And you have x-rays of the knee and hip
fromage 72 to 78, and a $1800 charge.

Explain to the | adies and gentlemen of the
jury the functioning and purpose of those x-rays.

A What | just tal ked about was to make sure
t he hardware is intact, hasn't noved, or rotated, or
changed in any way, so you want to yearly look at it
with the orthopedic surgeon that places the knee and
the hip in.

Q And you have x-rays T and L spine for
stimulator |ocation. That is yearly cost of 300, for
a total of $1800 over a ten-year peri od.

Explain to the | adies and gentlemen of the
jury the purpose of that.

A Okay.

| "' m going to the board.

As you recall, I was tal king about the --
this is the brain and spinal cord and nerve roots
come to here, and this was the battery, was the
pacemaker for the generation of electricity into the

spi nal dorsal colum, so the symptonms of pain are not
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felt. This battery is kind of |like a watch in the
| ower | umbar spine area and in the upper thoracic
area. That is the lunmbar, was the | ow back

So you want to make sure the | eads don't
m grate or nmove each year. \When you programthis
t hing, you want to make sure the battery's
appropriate, so you take x-rays of both the thoracic
and | unmbar spine to see where the hardware is.

Q And how does that compare, the stinulator,
assum ng that it gets worse, would that elim nate the
need for the Oxycontin or Opioids he's taking on a
regul ar basis?

A That's the point, you need to come off of
Opi at es.

| think I discussed this before, there's an
Opi ate epidem c, and we're slow to realize people are
dying fromchronic Opioid use, and it's not good to
be on those chronically, and the stinulator can help
elimnate the need for Opiates.

Q s it your professional opinion that the
stimulator will do more to alleviate the phantom pain
of the mssing |inb?

A Ri ght .

The Opiates you nean?

Q Correct.
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A Correct.

Q So per the diagnostic testing over a
ten-year period, you're |ooking at $12,250, and based
on your experience and expertise do you think that is
a reasonable cost for that ten-year plan?

A Correct, yes.

Q Al'l right.

| f you turn -- Let's go to next the
medi cati ons.

There's been discussion, in the deposition
t here was di scussion where counsel talked to you
about the type of medication he was currently taking,
the type of medication you' re recomending, and let's
tal k about the medication that you are recommendi ng.

So are you aware if M. Moore is currently
usi ng any of those medications?

A No, | don't think so.

Maybe the nmulti-vitam n.

Q Woul d through the medications for the
| adi es and gentl enmen and explain why these
medi cati ons would be to his benefit?

A Al'l right.

So the plan is to optim ze medi cal care,
and so |I'm putting a plan together, this is how I

treat individuals who are like him not just throw ng
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things in there to throw things in there, and as |
sai d, before the plan needs be nore for medical
probability, and the best way to optim ze medi cal
care, you are adding a dog, a stimulator, everything
|'"m putting in there.

What Cynmbalta is, is an anti depressant
medi cation, helps with mood stabilization, but it's
al so got an advantage in that it also helps with
nerve pain, which is what we think the phantom pain
sensations are also involved with the nerve pain, or
are brain pain, a central process, so what Cymbalta
does is not only calms the enotional content of
peopl e, but also helps with the nervous system

Same with Neurontin. Neurontin is a
medi cation that has been used for seizure control
but we found it doesn't do very well for seizures.
What it does do really well for is calmng peripheral
nerves. So Neurontin in combinati on what Cynbalta
really helps with comon phantom pain.

The reason why you don't just rely on one
medi cation and treatment only, and you add the
stimulator, you want to attack this in nultiple
di fferent areas.

The ones | found in nmy experience is that

if one thing is not the thing that works, you have to
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go with multiple areas to get the best results.

Col ace is a stool softener. That is with
all the medications he's taking to make sure he has
proper bowel movenments.

And then a nmulti-vitam n because his
overall conditioning is decreased, he hasn't been
exercising, so you need to try to get as many
vitamns in himas you can.

Q And you are not saying that these are for a
ten-year period, these are the medications and the
only medications he will need, it could change as
t hi ngs go, depending on M. Moore, is that correct?

A | can even go into nore detail with this.

When someone gets a knee or hip
repl acenment, or gets a spinal cord stimulator
i mpl ant, they are typically placed on antibiotics one
or two weeks and may get some pain medications as
wel | .

| *'m kind of giving you an overall snapshot,
not going into detail because it gets too cunbersome,
you kind of |ose focus on what the real issues are.

Q Somet hing as sinmple as the Col ace stool
softener, it's delicate because -- but the worst
thing for an amputee is if they are constipated or

sonmet hing, get up go to the bathroom several tinmes
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when they don't have to, they have to get up, nmove,
and there's a lot involved on a daily basis, so that
is likely to go over those type of things, but that
is pretty critical for someone in that situation, is
t hat correct?

A Well, you also have to remember that ny job
is also to |l ook at function and how to get someone
safely fromthe bed to the bathroom to the shower,
how to get someone safely fromthe chair to the
bat hroom to the shower, how to stay safe in the
shower, how to be safe within their own environment.

So you nmost people don't think about going
to the bathroom

If you really have to go, don't have your
prosthesis on, how do you get up and be safe by
yourself and not fall, which he's already fallen a
couple times, so those are things that go into the
pl an and functional analysis for M. More Moore and
any individual like him

Q So doctor you have your ten-year plan, the
medi cati ons for $41,479, correct?

A The Cymbalta will be the expensive one
because there is no generic for it, but I find it's a

very useful medication.

Q Let's tal k about that briefly because many
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people go to the pharmacy, and they are prescribed a
regul ar medication, but they wind up with the generic
because it's | ess expensive than some of these

medi cations don't qualify for generic, haven't been
on the market [ ong enough, is that accurate?

A Wel |, Colace, multi-vitam ns are al
generic, and the Cynmbalta is a much nmore newer
medi cation, is not generic yet.

Q Thank you.

Let's go to supplies if we coul d.

Again, you have -- first of all, you have a
knee RPM machi ne.

What is that, a rental ?

A When sonmeone has a knee replacement, which
is different than a hip replacement, we found that if
you just sit there after the replacement and not have
the knee, gently move in what is called
fl exi on-extensi on, where you have your knee go back
and forth, so it straightens and bends, we find that
peopl e have better outconmes, and so that is why the
rental unit for a short term just to make sure the
success of the knee replacement is there.

Q So is that the one where you conme out of
surgery, you wake up, and your knee is actually

moving, is that the machi ne?
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A | hope you don't wake up from surgery with
your knee novi ng.

Q After surgery, but in your hospital bed
after surgery, is that the machine they put on to
stimul ate movement for ten hours out?

A Correct.

Q Okay.

And there's a knee and hip brace for $450
for the life of the ten-year program \What is that
for?

A When you replace the knee and the hip, you
have to be very cautious of dislocation, especially
if the injury was just getting up, so after hip
surgery a brace is used to insure the prosthesis
stays in place until it's healed, it goes to the knee
as well to make sure everything is stabilized,
doesn't pop out or go out of place.

Q The next one is electric wheelchair.

M. Moore is here and has a wheel chair.
Are you saying he needs a different chair?

A Yeah, |1'm saying he needs an electric
chair.

Q Why does he need that?

A What we tal ked about before, he has a

hi story of shoul der problems, and manual |y pushing
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his chair around would put a |lot more stress on his
shoul der, and then whoever is helping himalso has to
put a |lot of stress pushing him around.

And, you know, it's to be nore in the
community and have that community integration, |
think -- or | believe he would be better off with
havi ng an electric wheelchair, it will give himnmore
more ability, put less strain on his heart.

While | do think he needs to exercise with
his prosthesis, | don't think that is the mode of
movi ng around when he's in a community situation.

Q So you have replacement for two wheelchairs
during this ten-year period, so $9, 220. I's that the
going price for the wheelchair?

A No, that is the manual wheel chair.

Q | apol ogi ze.

The el ectric wheelchair replaced every five
years, and they are $32,352.44 a chair, correct?

A Correct.

Q And that is $64, 7407

A Correct.

Q | s that a reasonable price for an electric
wheel chair?

A That's correct, all the prices are average

val ue. They can get very expensive, way higherm
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dependi ng the type of wheelchairs you get, so |
want ed the average reasonabl e cost.

Q So the titanium all the other |ightwe
chairs are a | ot nore expensive?

A Yeah.

| f someone is a quadriplegic, can't

i ght

maneuver thenmselves at all, actually they blow air
into a tube, that type of chair is upwards $100, 000
because it has to be very specialized and set for
them as well as all the equipment with someone who
is a quadriplegic.
Q The manual wheel chair every four years you
have $9200.
| f he has an electric chair, why would he
need a manual chair?
A A lot of times for ease.
Sonmetimes it's hard to transport an
electric chair, so you're doing a quick trip
somewher e, having a manual wheel chair gives you
flexibility you may not have with an electric
wheel chair.
If you're only going sonmewhere for a short
di stance, not planning on being out all day, you
m ght take the manual chair.
Q Sonmetinmes will they keep the electric chair
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in the van, and so they don't have to keep taking it
in and out, and use the manual around the house?

A | found that nmost people don't, if they are
going to do a trip like that, don't make the effort
to put the electric wheelchair in the van, and if
they do, they m ght as well just use the electric
wheel chai r.

It's cumbersome to get it in, so if you're
doing all the work to get it in, you m ght as well
use it.

Q The next itemis you said he's going to
need a prosthetic, and he already has one, right?

A He does.

Q A prosthetic that doesn't work, what is the
val ue of that?

A It's not it doesn't work, it just doesn't
fit properly, so | guess in essence it doesn't work,
but it's not very useful if you can't use it for
sure.

Q And is this with some work, is that the
type of prosthetic that can work for him so he
doesn't have the second one, or is your opinion he
needs a conpletely different type of prosthetic?

A No, he can use the one he has, it just

needs to fit better.
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These are all the supplies for what he has.
Q And there's a |ot.

The cost is $18,800.97, and that needs to
be replaced every four years, so you have to replace
it twice for $37,795, and as | understand there's a
| ot involved in the prosthetic in ternms of cost and

fitting and size and those type of things, is that

correct?
A Ri ght .
That's included in the cost.
Q But | mean, there are things |like sockets

and cushi ons and knee joint |ocks, things |ike that,
t hose are all expensive itenms built into the
particul ar prosthetic, right?

A And when you tal k about the conponents of

Q Al'l right.
And then we've got a separate item of

sockets that need to be replaced twice for $44, 660.
What are sockets?

A Well, that is going to be the silicone ge
t hat needs to be replaced nmore frequently, typically
because it's going to be connected to the body nost
i kely, so the prosthetic is one conponent, then you

have the socket that goes inside the prosthetic
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conponent, as well as the socks which are cheap, but
t hey wear out pretty quickly.

Q Al'l right.

And then the socks are $98.67, 30 pair for
life $986. Are these the conpression socks, or
different types of socks?

A They are nmore for padding. It goes on the
silicone gel to insure there's a cushion between the
pl aster and the silicone, and the body and the
pl aster, so kind of |like a cushion conponent.

Q Woul d 30 pair for a ten-year period be

enough?
A | would think so.
Q When they wear out, do they wear out in a

particul ar place, or just wear out from use?
A Usually they will wear where the pain is
| ocat ed.
| f you remember the drawi ng, the pin goes
in to the prosthetic, that is usually where it wears
out, or tears, or puts a |ot of pressure on it.
Q The |l ast thing, supplies, you have the
wal ker .
What if he has a wal ker now?
A He said he did, but off to top of ny head |

woul d have to see the report.
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Q So if he has a wal ker that has to be
repl aced every so many years, is that correct?
A Ri ght .

And the point is, that to be safe it's very
difficult for an anputee to use a cane, and a wal ker
has four points of support, and when you get up out
of bed, you want to get over to the bathroomin the
m ddl e of the night, it's easier to use a wal ker by
the side of the bed, or than to put on your
prosthetic, or even get into a wheelchair and wheel
over.

Q You' re suggesting a cane.
Woul d that also include crutches, they
probably are not the best inplements for M. Moore?
A No, because he's already been shown to have
fallen, and you want as many points with the ground,
and the wal ker makes nore sense, that's why | didn't
add a cane or crutches on the plan.
Q Al'l right.

And so for annual costs you have $15, 944,
and for a ten-year cost $159, 440.

Dr. Fish, when you made your anal ysis of
the ten-year timeframe, was that fromthe time of the

amput ation, or fromthe time you initially eval uated

hi m?
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A The time | saw him

It wouldn't go fromthe tinme of the
amput ati on because you don't know how someone's going
to respond, and you also don't know what their needs
are, so by the time | actually evaluated him

Q That was in July of |ast year?
A Correct.
Q Al'l right.

Let's go to durable medical equipnment if we
coul d.

Now, before we go into detail on this, this
IS your reconmmendati on.

Do you know at this point what equipment
M. Moore has or doesn't have?

A | don't have my report in front of ne.

| had it listed out, but | would be
guessing at this point.

| know he didn't have a bedside motorized
chair or a shower recliner -- | made a m st ake.

We pointed out in the deposition the walker
is in there twice, and electric nmotorized wheel chair,
and the Roho cushion should have been included in the
ot her one, so those should be taken out.

Q For exanple, on durable nmedical equipnment,

the electric notorized chair is |listed, but it
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doesn't have any cost to it, correct?

A Correct.
Q And the shower recliner, what is that?
A Well, the idea is again that being safe in

t he bathroom and for himto stand and shower is
probably not safe, so you want a bench or recliner he
can actually shower with, or someone help him shower
to make sure he's safe and doesn't fall in the
bat hroom

Most people are actually going to fall into

the transfer in the shower, but once you are in the

shower you tend to fall if you don't have the
recliner.
Q For recliner, bedside notorized chair, the

toil et bench, and the wal ker for transfer, the first
three replaced every two years?

A Correct.

Q And the wal ker for transfer should be
repl aced every five years, correct?

A Ri ght, but that was covered in the other.

Q Al'l right, very good.

So you have for durable medical equipment

$1, 058. 50, and an annual cost and |ife expectancy
10, 565, correct?

A. M nus the wal ker numbers of 6 to 900.
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Q Al'l right. Very good.

Let's go to home furnishings and accessory.

When you do an evaluation such as this, is
t here always a home furnishing accessory component ?

A Yes.

Q The first item you have is an adjustable
bed with air mattress.

Woul d you explain to the |adies and
gentl emen of the jury why there needs to be an
adj ustable air mattress?

A He's already shown to have skin breakdown
problems, and with poor vascul ar supply with the
amput ati on he's not going to be noving around very
well in bed.

It's very hard to move yourself around when
you have a m ssing a |inb.

So the air mattress will help with the skin
breakdown while he's in bed, and adjustable means you
can inflate it more or |less, so that you have the
proper -- to pressurize the component of the bed for
safety of the skin.

Q And the skin breakdown, is that the type of

thing that |l eads to bed sores?

A Correct.

Q And that can be very difficult for someone
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who isn't very nobile?

A Ri ght, for someone not mobile, and al so you
coul d have breakdowns on the residual limb as well.
Q So that needs to be replaced every five

years. The initial cost is $3500, for a total cost
of $7,000.

And after three years why would that bed
need to be replaced?

A Well, the air component to it there all the
time puts a |lot of stress on it, so the lining can
breakdown pretty easily.

Q Your next itemis home nodifications, a
one-time charge of $80, 000, and before you go into
detail on this, I'd advise you M. Moore is a former
contractor, he may have sone di sputes with you on
that to, but in your capacity as a rehab expert would
you please explain to the | adies and gentlemen of the
jury what that 80,000 is?

A | had a discussion with him He said it
woul d be a hundred thousand, but | |owered it down
for Nevada for the square footage price, but the idea
is that the current house he's in doesn't fit the
wheel chair, can't get into the closet, can't get into
t he bat hroom

He needs the wal ker to get into those
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pl aces, but if an individual is tired, or having an
extremely hard day, he may need to get the wheelchair
in there, so you have to modify the house to get --

t he hallways have to be wi dened, the doors have to be
wi dened, the bathroons have to be changed, it has to
be what we call ADA conpatible for disabilities, so
that is a modification of the house.

Now, you can buy a house with all these
changes already made that is nmore expensive than
trying to modify a house.

So based on the square footage | came up
with $80,000 to do the repairs.

Q So the house is currently in functional
with a wheelchair, fair to say it's not functional
for every day use?

A You wi |l probably find nmost houses are not
functional for wheelchairs.

The doors aren't built wi de enough.

The hal lways aren't wi de enough.

But the house he's in needs to be nmodified
so, correct.

Q Next itemis a |lift chair recliner.

What is that?

A Well, if you think about it, he has to get

up with one leg, that's the only way to get out of
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the chair, unless he has the prosthesis, and even
with the prosthesis the way they teach you to get out
of the chair, if | can get up and show you

MR. P. HYMANSON: Court's perm ssion?

THE COURT: Yes.

THE W TNESS: | don't know if you can al
see.

When you get out of the chair, they have
you put your prosthesis straight, and then you have
to push off with one | eg because you can't have your
prost hesis bent when you get up, you don't have quad
strength.

THE COURT: Obviously the jurors are trying
to stand to see.

Can you possibly bring the chair over here?

THE W TNESS: Sur e.

Yeah, happy to.

Can you all see?

MR. P. HYMANSON: Your Honor, if they can't
see it, they have perm ssion to stand?

THE COURT: They were.

I|f they don't have a problem

| was trying to get himinto a | ocation
where they could actually see him

THE W TNESS: M. Moore's m ssing his knee,
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so when you get out of the chair, it's all quad
strength getting up, so what they teach you to do is
keep your |l eg straight, and really kind of push off
on your left leg, all left |leg push, because if you
t hink about it, if these things, the knee's bent,
it's not going to straighten when you stand, it has
to be straight to push up this way.
BY MR. P. HYMANSON:

Q And then if he's not wearing a prosthesis
because it's unconfortable, how does he stand when he

doesn't have the ability to put the prosthesis on the

ground?

A The same way.

Q s that nmore difficult getting out of the
chair?

A Li ke a one-1legged squat, but it's really

hard if you are not strong enough to do it.
Q Al'l right. Thank you.

So the Iift chair recliner is a reclining
chair that also assists in hel ping himget up, so it
will help elevate him correct?

A Ri ght .
Q And you priced that at $2,000 a chair, and

that is every five years?

A Correct.
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Q Woul d you explain to the | adies and

gentl emen of the jury the Hoyer |ift?
A What the Hoyer lift is, is really to help
someone hel ping him because he's -- | don't want to

say heavy, but he's heavy, and trying to get him out
of bed and pull himout is not an easy task to do, so
with the Hoyer lift it allows an individual to place
a harness underneath him and allows themto pull him
up out of bed if he's not able to do that.

So that needs to be avail able on bad days,
or having a |l ot of pain, or not as functional, or if
he's had surgery as well.

Q And to be able to use a Hoyer |ift, does
that also require nmodifications to the home to be
able to access that?

A Maybe.

| actually didn't go into his house, but it
will fit in nmost roons.

Q And you say that needs to be replaced every
five years, so that is a $5,000 cost initially, and
t hen the second one for $10,000 cost over a ten-year
peri od.

The last item you have under accessories is
a van conversion, you have that as a one-tine

conversion listed at $112, 000.

Bl LL NELSON & ASSOCI ATES 702. 360. 4677
Certified Court Reporters Fax 702. 360. 2844

37 AA01915




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Woul d you explain to the | adies and

gentl emen of the jury what type of vehicle is that?

A So again, the whole plan and the whole idea
for getting anybody that had a devastating injury, to
get them involved with the community and make them
feel they are part of the community and part of
socialization, if you sit around at home all day,
one, it's not fun, makes you m serable, so you try to

get this person to go out and integrate with society,

and if he's going to use an electric wheelchair, it
will be the majority of his long-termuse to the
community, like a mall or something |ike that, you

got be able to get that chair to the place, and so
the van i s equipped so that it can fit the electric
wheel chair either into the driver's space, which
probably won't happen, but at |least into the van
where it can be stored and go pl aces.

Q And this would allow himto drive on his
own and be able to access the chair frominside the
van, and be able to go about life?

A Ri ght .

And don't forget, the chair is not going to
m racul ously get into the van, it has to have a |ift,
which is an expensive component to get into the van.

Q And that is $112,000 for a total on hone
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furni shings and accessories of $213, 000 over a
ten-year period, is that correct?

A Correct.

Q Now, let's go next to the home, assistive
care.

| think in your deposition you said his
wife, Ms. Moore, spends approximtely six hours a
day attending or assisting him is that correct?

A Ri ght .

| think last time | discussed that an
i ndi vi dual would need at | east two hours in the
mor ni ng, two hours in the evening, and four hours
broken up through the day for meals.

Q So inreality this is a six-hour day on
24- hour notice, if M. Moore's going to need
assi stance during the day, if there's nobody else to
care for him it's Ms. Moore?

A That's true, but | think again com ng back
to the plan, you got to be realistic. | want himto
do stuff for hinmself too. He's just not an invalid
where he can't do anything, so | think you beconme
much better as a person if you are able to fend for
yourself and not rely on anybody for 24 hours, that's

why the plan doesn't include 24 hours.

Q You have honme health aid. You have a cost
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of $18 per hour, that is over a ten-year period,
correct, not any inflation over the ten years, it's
an $18 an hour fee, correct?

A Actually, when |I did his plan back in the
m ddl e of |ast year, it was 18, but ny current plans
are up to 25 now per hour.

Q But for this plan we're tal king about is
$18 an hour?

A Correct.

Q And you have it for eight hours a day for
ten years, correct?

A Correct.

Q And that is a annual cost of $52,560, and
that is for the ten-year period whether he's going to
need nmore care as he gets older or not, that is what
you are projecting for this |lifecare plan, is that
correct?

A Yes.

Q And that is a total of $525,600 for the
entire ten-year period, is that right?

A Ri ght .

Q And then you have housekeepi ng again for

ten years, and a weekly cost of $80, correct?

A Correct.

Q How did you make that determ nation?
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A Well, his wife is doing the housekeepi ng at
this point, he's hel ping, but when you fornulate a
pl an, you have to nmonetize that individual, whether
it's famly or not, you can't rely on the famly and
can't rely on the fact she will be there for himthe
time he's there, so you have to pay sonebody, and so
that is where the plan is, the home health aid wil
be focused on him so there's really no time to make
sure the house or | aundry and everything else is
done, it has to be done by somebody else, that is why
there is a housekeepi ng conmponent.

Q And you factor that into $4,106 per year
for a ten-year period for $41,600, correct?

A Correct.

Q You have a total under the home assistive
care of $567,2007

A Correct.

Q So to total projected cost as we seen
before, and that is some $2,021, 766, and that is over
a ten-year period, correct?

A Correct.

Q So it works out to about $200, 000 a year?

A Correct.

Q Based upon your experience and expertise in

this field, your evaluation of M. Moore, does that
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appear to be a reasonable |lifecare plan?
A Yes.
MR. P. HYMANSON: Dr. Fish, thank you.
| have no further questions.
MR. ARNTZ: Hol d on.
MR. P. HYMANSON: Court's indul gence, Your
Honor ?
THE COURT: That's fine.
BY MR. P. HYMANSON:
Q Dr. Fish, are your opinions to a reasonable
degree of medical certainty?
A Yes.
MR. P. HYMANSON: Now | say thank you.
And I'll past the w tness.
THE COURT: Thank you.
We're going to take our brief recess before
we resume with cross-exam nation to address one
out standing i ssue the Court has with counsel that we
wanted to do after the direct exam nation of Dr.
Fi sh.
We're going to take a brief recess, no nore
than five m nutes at this point.
(Jury admoni shed by the Court.)
THE COURT: We'Ill bring you right back in

as soon as we can.
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(Jury excused fromthe courtroom)

(Thereupon, the followi ng proceedi ngs were
had out of the presence of the jury.):

THE COURT: Dr. Fish, could I have you go
back and wait in one of the ante-roons?

| woul d appreciate that.

It just didn't make sense to take the ful
mor ni ng break right now because that went fairly
qui ckly.

| don't know how long it will take, butl
t hought we would take a | arger break between his
testimony and you calling Dr. Lasry, or whoever the
next witness is.

So | think I"mgoing to turn to M. Waver.

Do you need to get something out of your
bag?

MR. WEAVER: No.

Thank you.

THE COURT: You were the one who made this
issue as a concern, a motion basically to ask the
Court to allow for there to be essentially what would
be an exception to what the current status of the | aw
is in Nevada about being able to inquire as to
Medi care coverage of items, and your argument was

based at that time primarily on openi ng statements,
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i ndicating there were things the Plaintiff could not
pay for and references specifically to wheelchairs
and ot her things you knew Medi care would pay for, and
that you felt that opened the door, and there was a
concern that in fairness you should be allowed to
have that inquiry.

We already laid a foundation a little bit
for what the law is, but just to re-orient of course
as a general rule collateral source, it cannot come
in, in the area of medical mal practice that is not
generally applicable, but when it comes to federal
government substance abuse, whatever you want to call
it, it is still applicable because the statute that
makes coll ateral source not applicable in medical
mal practice cases also requires a conponent the
Plaintiff not be able to be asked to repay those
benefits, and that cannot be done when it comes to
Medi care and Medi cai d.

So we talked a little bit about that, but
we deferred making a decision on that until we heard
some of the testinony of Dr. Fish and how Plaintiffs
elicited that testinmny, focusing specifically on for
instance he tal ked about the manual wheel chair and
el ectric wheelchair, talked about a plan.

| *'m not certainly as well-versed as you
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woul d be in what is covered by Medicare and what is
not .

So now we had that sufficient testinony,
anything else you would like to add to your argument?

MR. WEAVER: I think the Court said it very
succinctly.

| think the only thing I would add is, we
now have confirmation of Dr. Fish on Friday said
t here was some things, quote, unquote, couldn't get
-- meaning M. Moore, which implies he couldn't get
t hem not because physicians haven't ordered them
which his testinmony in his deposition was there was
not hi ng he couldn't get that was medically-indicated,
physicians couldn't order, they just had not.

So in addition to the door being opened in
M. Arntz's opening statement to the jury that there
were things he couldn't afford, Dr. Fish | think
implicitly confirmed that by saying on Friday there
were things, quote, unquote, he couldn't get.

So what is the jury is going to conclude is
that likely is fromthe opening statement, where he
can't get, or couldn't get likely, is due to what he
can't afford.

So | think the door is open on the issue of

establishing through Dr. Fish what Medi care woul d pay
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for and what Medi care woul dn't pay for.

Dr .

Fish can certainly say that Medicare

woul dn't pay for all of it, which m ght be true, or

Medi care would only pay for a portion of it, which

m ght be true,

and Dr. Fish has every right to say

what that amount is or what it is he clains in his

deposi tion. He knows inside and out what Nevada

prices are.

So that is why | put it in the report.

So |

think he's able to address all of that

fairly and too if Medicare is paying, how nmuch of it,

and how much M. Moore m ght have personal

responsibility for.

THE COURT: But it's the whole purpose of

collateral source is -- in this case would be

applicable, you're asking for an exception to that.

It's the whole purpose of that is to not inquire, not

allow the jurors to be able to sort of offset

recovery to a

Plaintiff because they m ght be able to

get these things paid by insurance or other

coll ateral sources.

"' m struggling to understand why that

shoul d be all owed here because it seens to be the

exact opposite of the purpose of why we have the rule

to begin with,
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And | have a second conponent to that sort
of question, but let me let you reply to that.

MR. WEAVER: I think that is a fair
concern.

But the concern no | onger exists when
Plaintiff opens the door.

| mean, it's a policy reason that we can't
as a general proposition introduce Medicare.

It's a policy reason that Plaintiff's can't
refer to whether Nurse Practitioner Bartnus and Dr.
Lasry have professional liability coverage, but again
if I were to have stood up here and said to the jury,
don't award any money to Plaintiff because M ss
Bartmus is going to | ose her home and her car, M.
Arntz would have been up here saying, | opened the
door on an issue that is otherw se precluded from
bringing up.

For one thing -- The second thing is, that
we have testimony from Dr. Fish already that M.
Moore could have done this to give any inpression to
the jury he can't have these things because he can't
afford it is a fraud on the jury.

Now |I'm not saying that M. Moore doesn't
have these things because what they didn't want to do

is have hi m have them and then not be able to have
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themin the lifecare plan, but |I don't think it's
fair for the jury to think the reason he hasn't
gotten any of these nmedically-indicated things that
Dr. Fish says he could have gotten over the | ast
three years is because he hasn't been able to afford
t hem

| don't know what the answer is quite
frankly as to why M. Moore hasn't talked to his
health care providers about not getting them or
whet her he has, and they just decided they aren't
medi cal | y-i ndi cat ed.

| don't know why Dr. Fish hasn't talked
with his medical providers, or ordered them hinself
quite frankly, but the fact we're here three years
after this incident, and Dr. Fish is saying all of
these things are medically-indicated today as they
were the day of the amputation, at |east nost of
them and he doesn't have them it gives the jury the
i mpressi on not because physicians don't think he
needs them but because he can't afford them

| just think it's a fraud on the jury to
believe that may be the case.

THE COURT: Okay.

That segways into nmy second question then,

whi ch is:
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Generally can you concede the point there
certainly are components of the lifecare plan of Dr.
Fish that are not covered by Medi care/ Medi cai d?

MR. WEAVER: Yes.

THE COURT: And/or things he would have to
come out of pocket for?

MR. WEAVER: You bet.

THE COURT: The main thing stood out to me
is an in-home caregiver.

MR. WEAVER: You bet.

THE COURT: So there are things.

MR. WEAVER: Big ticket things, so that is
a very expensive thing.

The renovations of the home | would
certainly agree with, but there are also very
significant things aren't covered, and that's ny
bi gger concern.

So there's no doubt, Your Honor, there are
parts of the lifecare plan that would not be covered
by Medi care, and we wouldn't claimthey are, but
there are also other big ticket itenms that would be,
and just for exanple for Dr. Fish to testify as he
has there are basic safety itenms that M. Moore needs
getting in and out of the shower, the commode, sonme

of the things he testified are safety issues, it's
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not fair for the jury to think that perhaps M. Moore
doesn't have basic safety issues because he can't
afford it.

Al'l of those things, the additional medical
equi pment, or the vast majority of the durable
equi pment, Dr. Fish indicated they are nmedically
necessary. Dr. Fish would also have to agree they
coul d be covered under Medicare.

It's not only the he can't afford it.

The jurors are left to believe every day
M. Moore is in danger because he doesn't have basic
safety items, and those basic safety itenms are things
Medi care woul d cover if his doctor prescribed them

THE COURT: Can't you just inquire of M.
Moor e about that?

MR. WEAVER: | would |ove to, but we're not
there yet.

THE COURT: Who wants to respond on behal f
of the Plaintiff?

M. McBride.

MR. MC BRI DE: l'"'mjoining in the
argunments.

THE COURT: No additional argunents to

make?

MR. MC BRI DE: I'm fine.
Bl LL NELSON & ASSOCI ATES 702. 360. 4677
Certified Court Reporters Fax 702. 360. 2844

50 AA01928



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

THE COURT: M. Hymanson.

MR. P. HYMANSON: To allow this discussion
on Medicare at the very l|least is error.

To rul e against Medicare, and to allow
counsel to infer Medicare or any other insurance is a
m strial.

In the decades |'ve spent on that side of
the aisle |I've never heard of an argument where you
can piecenmeal.

The door hasn't been open.

They can certainly do some
cross-exam nation. They can ask sonme questions, but
t he door has not been opened, and you can't --

THE COURT: Can we just nail that down?

When we were here before, | know you tal ked
about the potential for the error to be made. I made
t hem before, and probably will make them again. | am

trying not to make them and |'d understand your
experience fromthe other side of the table has been
really different, but |I want to hone in on this.

The argument was made two-fold, essentially
| don't know what is comng out in the testinmny, but
t hat opening statements made, the argunment he does
not have essential items for his |ifecare and safety,

and he has to have, which he doesn't have now, and he
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can't afford it, and it appears there are anple
t hi ngs he could already have acquired, and/or would
be paid for by other insurers.

| get that is collateral source, but it's a
fine line to walk, isn't it, to indicate that as if
there's nothing that he can get until he gets a jury
verdict, that's the difficulty we have here.

So we have to hone in.

You started earlier in the argunment, you
tal ked about |i ke, |ook here, we're tal king about a
wheel chair of course isn't covered or other things.

"' m thinking this argument here is better
suited to be nore specific than the view of potenti al
error.

MR. P. HYMANSON: | think M. Arntz not
only did the opening statement, but he also reviewed
t he opening statement, and | don't think the
representations made by opposing counsel is accurate,
and M. Arntz, if you want to make a record on it --

THE COURT: | did take a | ook at the
openi ng statenments because we have them as a Court
exhi bit, and Court Exhibit Number 2 is Plaintiff's --
or sorry, Courts Exhibit Number 3 -- |I'm | ooking at a
stamp on nunber 3 says, Court's Exhibit 3, and it

appears to be the Moore's.
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MR. MC BRI DE:

Def endant s.

THE COURT: I

| think I just

order.

No, that is actually

m sorry.

read themin a different

VWhich one is Plaintiff's, 27

MR. ARNTZ: Are you asking for the actual

transcripts, or Power Point?

MR. MC BRI DE:

The Power Point.

THE COURT: The Power

Point, | | ooked at

t hem because | was trying to go back and renmenber,

but so Plaintiff, they didn't

were provided, it just

Exhibit 4, | got it.

got

go in order which they

| ogged in, but Court's

So your opening with what went into the

Power Point was not your

demonstrative, as | recall.

Go ahead.

MR. ARNTZ: I

somet hing he couldn't afford,

to a specific wheel cha

argument, it was nmore your

made one statement about

and was very specific

r not covered by Medicare.

THE COURT: Do we have that?

We have daili es.

Does sonebody have that for me?

MR. WEAVER:

| did have it the other day.
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" m sorry, Your Honor.

THE COURT: |f you have it, great.

| f you don't, you don't.

MR. WEAVER: | agree that --

THE COURT: \When he said he can't afford
it, he was specific to just one thing.

MR. WEAVER: He said wheelchair, so | would
agree he used exanples, as opposed to saying
everything he needs he can't get.

THE COURT: Okay.

MR. ARNTZ: This is based on ny own
conversation with M. Moore where he explained to ne
the problem with the wheel chair Medicare would give
himis not feasible for Ms. Moore to be maneuvering
himw th that wheelchair, so that if it's true that
this particular wheelchair is something that they
can't afford right now, and Medi care doesn't cover
it, you can't then extrapolate that into saying the
door's been wi de open to all Medicare issues, because
| wasn't tal king about sonmething covered by Medicare.

THE COURT: | don't have the dailies, but
you all do.

So any final argument fromthe Plaintiffs?

MR. P. HYMANSON: Very briefly, Your Honor.

| f and when these issues have ever conme up,
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| al ways make as part of the record, the MCrosky

| aw, 133 Nevada 930 from 2017 where the Court held,
absent application of NRS 42.021 the federal

coll ateral source paynents we revert to the per se
rule in Nevada the coll ateral source payments may not
be admtted into evidence. See Proctor 112 Nevada.

Thus, on remand CTRMC may not introduce
evi dence of Medicaid paynments made on behal f --

THE COURT: | got it right there.

THE COURT: That is other aspects.

MR. P. HYMANSON: That's why when we get
into area like this, Your Honor, wthout the
coll ateral source rule being done properly, we get
t he opportunity to come back and try it a second
time.

THE COURT: Thank you.

MR. WEAVER: You know, |I'm not going to say
the same type of things, if the Court's wrong on
this, it would be an appellate issue.

Here's our position on this, but here's the
point on this, we don't dispute MCrosky.

McCrosky is the | aw.

What we dispute is whether in this instance
McCrosky is applied.

If all there were as an issue today is do
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we introduce to the jury M. Moore's past nmedical

speci als paid by Medicare, or arguing about futu
Medi care paynents, that would be a different sto
t hat woul d be McCrosky.
That is not what we're tal king about.
What we're tal king about is the case
cited to the Court, which I think is crystal cle
when a subject matter is introduced or opened in

openi ng statement, not just in general, but in

re

ry.,

aw |

ar,

openi ng statenment, the subject matter becomes fair

gane.

Why is that?

Because you are not allowed to use a p
argunent as a sword and a shield.

You are not allowed to infer to the ju
exampl e that wasn't -- well, the jury wasn't to
only thing you are going to here from Dr. Fish

about a wheelchair that he can't afford.

olicy
ry an
d the
S

What the beginning of that paragraph was,

was Dr. Fish is going to talk about 2 mllion dollars
in future medi cal needs, and how M. and Ms. Moore
need them and then comes up the wheelchair, which is
the inpression to the jury here's an exanpl e out of
this 2 mllion dollar plan, that is just an exanple.
The inference or inplication being all of
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this other stuff they can't afford either, that's
where the issue is different than McCrosky.

It's just not fair to say, oh, the basic
law is, don't introduce Medicare, but because you
can't introduce Medicare, we can still say anything
we want you.

Again, | agree that it was an exanple or
two that was used, but that is not the issue.

The exanmple was just that, an exanple that
implied or inferred that there was a whole | ot nore,
and it's the subject matter that opens the door, it's
not a specific exanple.

Again, it would be the same thing as if we
brought up the jury shouldn't find in favor of
Plaintiffs because M ss Bartmus is going to have to
sell her car, and then | say, well, | only said car
| didn't say her house.

THE COURT: Okay.

| think you're both correct obviously, and
the law implies in the circunstances generally, yes,
when a door's open, there are circunstances where in
fairness things should be able to be explored, you
know we must allow that, but | think Plaintiff is
right that we do have to | ook at McCrosky, and | do

think it applies in this scenario because what |
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don't perceive is that the opening statement or the
lifecare plan of Dr. Fish truly opened the door to
this inquiry.

| know you used that exanmple multiple
times. | don't know what the impact will be if this
is an unfavorable verdict to Nurse Practitioner
Bartmus or Dr. Lastly, and that is not something
comng into the trial, but | think we're conparing
apples to not apples at this point because it's a
different situation to a Plaintiff who's going to be
asking the jury for a particular verdict and trying
to show the jury what that is based on and goi ng
through items by itenms that is a natural expectation,
and that is necessary, and the reality is that
whet her sonme of those things are covered or not is
coll ateral source and doesn't come in.

It's not the same thing as asking that you
have to do this because of synpathy, for there m ght
be an inability to pay here, or m ght be a harmthere
if there's a |large verdict. It's not the point.

The point really is, it's a collateral
source, and just is.

| don't believe the door is open to make an
exception to collateral source.

This is Medicare.
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Granted McCrosky was Medicaid, but same
concept, which is Medicare cannot be precluded from
com ng back recovering these expenses fromthe
Plaintiff, and therefore it's collateral source
because it's not a certain fee, they would just get
it and wouldn't have to necessarily repay it, and
ultimately there m ght by coverage, m ght not be
coverage, they m ght have to reinburse.

At the end of the day the general concept
and the specific application of collateral source in
medicals is limted to federal subsidies still
applies in this case.

| see no basis to indicate that a general
opening the door because an argument is being made
there are some things haven't been paid for that he
can't afford because that is surely true, and even
t hough certain exanples were given that may or may
not have been covered by Medicare, it's just not
enough, there wasn't enough in the opening statement
to open the door and to overcome what is otherwi se a
very thorough and well thought through by the
Appel | ate Court basis upon which we would consider
these types of payments coll ateral source.

So | appreciate the argument.

| think you have a right to make it, but
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ultimately at the end of the day I think it would be
an error truly on my part to allow Dr. Fisg to refer
to what is covered nmy Medicare and what is not.

You will still have the opportunity to find
out what has been obtained at this point and what
hasn't, and why, but to get into a line itemof this
is covered by Medicare, this isn't, it's not
appropriate under the circumstances.

Generally, again | don't sit here making ny

rul es because of what | think the Appellate Court
will do, | gave up a long time ago guessi ng what that
woul d be, | just try to make the best call, and |

t hi nk under this circumstances you do have enough
information in the opening or fromtestinony of Dr.
Fish would inplicate an exception to or a
non-application of collateral source under the
ci rcunst ances.

MR. WEAVER: Thank you, Your Honor.

THE COURT: Thank you for the time.

That did take a few m nutes.

(Thereupon, a discussion was had off the

record.)

(Thereupon, a recess was had.)
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(Thereupon, the follow ng proceedi ngs were
had out of the presence of the jury.):

THE COURT: Al'l right.

Anyt hing el se before we bring the jurors
back?

(Thereupon, a discussion was had off the
record.)

THE COURT: Al right.

(Thereupon, the followi ng proceedi ngs were
had in open court and in the presence of the jury.):

THE COURT: Before we resunme with the
guestions by counsel, Dr. Fish, can you please tell
us for the record you understand you're still under
oat h?

THE W TNESS: Yes.

THE COURT: Thank you.

M. Weaver.

MR. WEAVER: Thank you, Your Honor.

CROSS- EXAM NATI ON OF DR. DAVID FI SH

BY MR. WEAVER:
Q Good afternoon, Dr. Fish.
Wel come back to Las Vegas.

A Thank you.

Q | took your deposition a few nonths ago,
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correct?

A Correct.

Q And none of your opinions in this case have
changed, correct?

A | don't think so.

Q None of the factual basis of your opinions
changed, correct?

A No.

Q And none of your opinions have changed
since Friday, correct?

A No.

Q And none of the factual bases for your

opi ni ons have changed since Friday, correct?

A Correct.

Q Could you go to the board for a monment,
pl ease?

A |*d be happy to.

Q Dr. Fish, very briefly, you told us on
Fri day about the challenges with somebody who has a
bel ow knee amput ati on, above the knee anputation, and
| think you told the jury that typically people with
anput ations up to the level of the hip have the nost
difficulty, is that correct?

A Correct.

Q Why is that?
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A Well, there's a |l ot nore energy required
when you are m ssing the entire leg. The nore |eg
you have, the less energy requirements to do your
daily activities.

Q And could you just very briefly, then ||
| et you get back to your post, could you show us

where the amputation typically is when it's at the

hi p?
A The hip disarticul ation?
Q Yes, sir.
A Well, can | draw a different image?
Q Sur e.
A

You have your pelvis, and then you have
what is called the acetabulum which is where the
socket of the hip is, and this is your femnur.
Typically it depends on what happens, but
mul tiple type of cancers of the pelvis you remove the
pelvis at this point here, that is considered a hip
repl acement.
You can try to do -- You can do an
interarticular renmoval of the hip, but that still
| eaves the joint space here, and then you have to
fuse it.
So most of the time you are just taking the

entire hip out at this point here.
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Q Thank you.

That's all 1 have on that.
Thank you.
Dr. Fish, in your deposition that | took a

few mont hs ago do you recall me asking you if there
was any additional work you needed to do on this
case?

A Yes, | believe you did ask me that
guesti on.

Q Your answer was, your opinions were
trial-ready, correct?

A Correct.

Q And you haven't been asked to do any
additional work on this case since your opinions were
trial-ready a few nont hs ago, correct?

A Well, | | ooked at some other documents, but
didn't change nmy opinions.

Q Okay.

Well, when | took your deposition, we went
t hrough all of the docunments that you said you needed
in order to have trial-ready opinions, correct?

A Correct.

Q And those documents that you revi ewed at
that time were the St. Rose Hospital records rel ated

M. Moore's anmputation, correct?
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A Correct.

Q And the records that you reviewed at that
time related to his prosthetics, correct?

A Correct.

Q Those are the only medical records that you
reviewed at that time, which you prepared your
opi nions to which you're testifying to today,
correct?

A Medi cal records, yes.

Q Al'l right.

And you told M. Hymanson on Friday that in
preparation for providing trial testinmny you
reviewed all relevant records, correct, meaning those
ones?

A Correct.

Q And since that time you have not revi ewed
any depositions, correct, other than the ones you
identified in your report, which were M. and Ms.
Moore, correct?

A That's correct.

Q And since that time you didn't have any
since October when | took your deposition, you
haven't had any followup comunications with M. or

Ms. Moore, correct?

A Correct.
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Q And you haven't relied on any oral

representations of M. and Ms. Moore's counsel,

correct?

A Correct.

Q And you haven't exam ned M. Moore again,
correct?

A That's correct.

Q And you never talked to any of the health

care providers, correct?

A Yes, |'ve not.
Correct.

Q And am | correct that you haven't made any
changes to your lifecare plan that was made back in
July?

A Just the one we talked about with the

wal ker being duplicated.

Q Well, you you haven't made that change,
correct?
A Well, | did in the deposition, but | didn't

do a formalized change on the actual report.

Q So just so I'mclear on this, when | took
your deposition, there were a nunber of things in
your report that were inaccurate, correct?

MR. P. HYMANSON: Obj ection, Your Honor.

THE COURT: Restate it.
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MR. WEAVER: Sure.
BY MR. WEAVER:
Q Do you agree with me -- or et me ask you,
were there a nunber of things when | took your

deposition that you agreed were inaccurate in your

report?

A | believe we went over a few things, that's
correct.

Q So one of them had to do with the wal ker,
correct?

A That - -

Q Anot her thing had to do with you said M.
Moore should get crutches, and then we tal ked about
Dr. Jansen saying the crutches would be good for him
and then you decided he shouldn't have crutches after
all, correct?

A | think that's correct.

Q And then the third thing was a big ticket
itemthat was tens of thousands of dollars, where in
your report you tal ked about something M. Moore
shoul d have for five to 15 years, even though he's

only going to live ten years, correct?

A Right, | think we tal ked about that in nmy
-- on Friday.

Q We al so tal ked about it in your deposition,
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right?

A That's correct.

Q So even though we tal ked about all of those
things in your deposition, that were errors, and it
made a substantial difference in the cost of your
lifecare plan, you have never changed and corrected
your lifecare plan to reflect the new correct
amounts, right?

A No, | woul d di sagree.

lt's not a substantial anmount difference,
just an error in ternms of the years we tal ked about,
and | think the wal ker was $900, that is not
substanti al .

Q It may not be substantial if you are not
paying for it, right?

s it your opinion that it should just be
not worth your time to correct your report fromthree
nmont hs ago that you got paid $3,000 to do, and | paid
you t housands of dollars in your deposition, it's not
worth your time to correct the report?

MR. P. HYMANSON: Your Honor, may we
approach?

THE COURT: Yes.

(Thereupon, a discussion was had between

Court and counsel at sidebar.)
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THE COURT: Thank you.

The objection is overruled, but go ahead,
proceed.

MR. WEAVER: Thank you, Your Honor.
BY MR. WEAVER:

Q Just in case | wasn't clear, you have
corrected today and Friday errors in your report that
were already corrected in your deposition, right?

A Yeah, that's correct.

Q What you haven't done since | took your
deposition a few months ago when we tal ked about all
t hose errors is to make those corrections into your

report, correct?

A That's correct.

Q So one of those things is crutches, right?

A Correct.

Q One of those things was a wal ker, correct?

A Correct.

Q And then one of those things -- and we'll
get to it, | just don't remenber it off the top of ny
head -- had to do with whatever medical services he
woul d need for up to 15 years, | think it was

injections twice a year for ten years, but you had to

15 years, correct?

A It was five to 15 years, and it was a
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ten-year bl ock. It just wasn't written correctly in
terms of zero to ten -- it was five to 15.
Excuse nme.
Q So - -
A | didn't feel that was a substantive enough
change woul d make a difference.

It didn't make a difference in the cost, it
was an error on nmy part in terms of what the years
were, and | didn't feel that really changed anyt hing,
wasn't substantive, and that's why | didn't take the
effort to change it appropriately.

| discussed it --

Q When we tal ked on Friday, there was
di scussi on about there was going to be corrections to
t he numbers, correct?

A Just the years, fromfive to 15 should have
been zero to ten

Q Are you saying that just the years were
what was wrong, because they weren't taken out of
some ot her tenplate or something, but the actual
cal cul ation of the dollar ampunts was correct?

A The dol |l ar ampunts were correct.

Q Al'l right.

So if those corrections were to have been

made, your |ifecare plan is accurate, is that fair?
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A That's correct.

Q And you indicated in response to some of
M. Hymanson's questions about the |ifecare plan, you
also put this in your report is a dynam c docunent,
is that correct?

A That --

Q So it could change from back in July when
you created it, to October when | took your
deposition, to now three nmonths | ater when you are
here in trial, if there were any corrections that
needed to be made to the |lifecare plan, or any
additions or deletions could have been made, right?

A They coul d.

Q And you haven't made any, is that right?

A | didn't feel the need to do any, but |
haven't made any.

Q And if you felt you needed to be done, you
could have, is that right?

A Yes.

Q And just to be clear about this, is there
even one opinion in your deposition that you would
correct, or rethink?

A Such as?

| don't know.

Q | ' m just asking you.
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A | don't know.
We can tal k about it if there was
somet hi ng.
Q Did you prepare -- You reviewed your

deposition it sounded |like to prepare for today,

correct?
A | did.
Q Remenber in your deposition you held the

opi ni on that the Defense expert, Dr. Jansen, had --
or does not have insight into anputees, and he's

insulting to anputees because he used the term stunp,

i nstead of residual Iinmb, correct?
A | did say that.
Q And you still are as firmin that opinion

as you were a few months ago, is that fair?

A Yes.

Q And you also testified in your deposition
t hat any place in any literature that anybody uses
that termthey are as equally insulting and equally
| acking in insight as Dr. Jansen who used it,
correct?

A | woul d agree.

Q And you still hold that opinion, correct?
A Yes.
Q

And woul d you hold that opinion even if
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it's inliterature say from UCLA?

A | would think UCLA is using it wrong, and
dit's insulting.

Q And if there's Defense expert Dr. W son,
been a vascul ar surgeon for decades, were to say that
it's commonly used, you would say he and any of his
col | eagues who use it also are insulting and | acking

in insight, correct?

A | n what ?

Q The term of stump, instead of residual
limb?

A Yeah, | believe that is insulting to any
i ndi vi dual .

Q Okay.

And if any MVA facilities, or any
Department Of Defense medical facilities, or anybody
working in them referred to an amputation |ike M.
Moore's | eft above the knee residual being a stunp,
you would say that is equally insulting, correct?

A It is insulting.

Q And | acking in insight with regard to
anmput ees, correct?

A That's true.

Q Okay.

You tal ked about your experience with
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prices in Nevada, is that correct?

A Yes.

Q So all of the pricing that you have is
specific to Nevada, is that correct?

A That's correct.

Q Ils there anything in any of your pricing
for any items that would be different if you were
retained by the Defense, as opposed to the

Plaintiffs?

A. No.
Q It's exactly the same?
A. Correct.

Q So if M. MBride or | had retained you to
do the lifecare plan, it would be exactly the same as
it is for M. Arntz, is that correct?

A That's correct.

Q Can you think of anything at all would be
different if the Defense retained you, versus if the
Plaintiffs have retained you?

A No.

Q So nothing that you would put in a Defense
lifecare plan would be any different or any less, is
t hat correct?

A The plan is based on an amputee. Not much

you can change because those are the things anputees
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need, so if | was hired by the Defense, | would say
this is what the person needs, it wouldn't be a
change.

Q So if I were to review any deposition --
Have you testified in Nevada cases before on behalf
of the Defense?

A | have.

Q So for exanple when it comes to the hone
health aid, would I find in your deposition that the
pricing was the sane?

A The pricing would be the sane.

Q Coul d you think of any reason that m ght
not be the same?

A No.

Q We'l|l get into your report in a m nute.

Just a couple nmore questions.

In your CV that you talked to M. Hymanson
about -- | did conputer word search of your CV. I
didn't see the word anputation or anputee come up
even once in your CV.

Does that surprise you?

A No.
Why not ?
Most of my research is spine.

| have experience with amputees, and | work
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with them

| haven't done research or talks on
specifically those topics, but if anything would be a
phantom pain, so | don't know if you did a search on
phantom i mb pain or spinal cord stinulators, that
m ght show up

Q You never authored anything specific to
amput ees or anputations, is that fair?

A | would agree with that.

Q You told M. Hymanson that you intervi ewed
Ms. Moore, correct?

A | didn't really interview her

She was in the room

Q Are you saying you didn't use the term on
Friday you interviewed her?

A | m ght have, but | didn't do a formal
interview.

She was in the room so | asked her some
guestions, but | don't think I did a formal
intervi ew.

Q She was in the room when?
A When M. Moore was there.
Q Do you remenber | specifically asked you in

your deposition if you talked to Ms. Moore, and you

said, no, and not only do -- or did you believe at
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the time you didn't talk to her, but it was your
customto not have a famly member in the roonf

A Yeah, that's true, but I think I my have
said a couple things to her or talked to her, and I
think in the deposition she may not have been in the
room the entire time.

Q What you told M. Hymanson in response to
one of his questions he asked you why you tal ked to
Ms. Moore, and you said it was inportant to talk to
her, correct?

A That's true.

Q But when | asked you in your deposition if
you tal ked to her, you said, no.

So did you talk to her, or did you not?

A " m sure | did because she was there, but I
don't know what the exact question was. [t m ght
have been a different context, | don't know.

Q Well, the context, it's | simply asked you

whet her or not in the context of you saying there
needed to be eight hours of care a day, did you talk
to Ms. Moore, and you said, no.
A Then | must have m sspoken.
| don't know.
Q |s there any reason we can't rely on what

you said in your deposition?
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A Rely for what?
Q Rely on what you said in your deposition,
you didn't talk to Ms. Moore, any reason we can't

believe you were telling the truth?

A No.
Q Okay.
You didn't correct -- make any corrections

in your deposition after you had time to think about
it and reflect on it, correct?

A That's true.

Q And in your report you indicated it was a
t horough report, it doesn't give any indication you
tal ked to Ms. Moore, correct?

A | believe that would be correct.

Q So just on the point of primarily the eight
hours a day, is that to help M. Moore, or is that to
help Ms. Moore, or to help both of then?

A No, only to help M. Moore.

Q So -- Let me back up for a second.

You recall that in your report didn't you
say that Ms. Moore was providing six hours of help a
day?

A Correct.

Q Did M. Moore tell you something that |ead

you to believe, even though he told you it was
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referencing six hours a day, you needed to add in two
nmore hours?

A | would think people underestimte, and so
| based it on my experience, that's why | came up
with the eight hours.

Q Why not just rely on what M. Moore said,
as opposed to just adding in stuff?

A Because it's my experience, training,
education, and | take into consideration what they
are saying, but I also know the reality of a | ot of
t hi ngs, and people may be very stoic, don't realize
it, so based on ny experience with individuals |ike
M. Moore eight hours a day is the average time that
t hey need hel p.

Q So was M. Moore in your discussion with
him was he as forthcom ng in everything as he could
be as far as you were concerned?

A | hope so.

Q Was there anything you think he wasn't
forthcom ng in?

A | don't know.

Q And you met with himfor an hour and 15
m nutes, correct?

A What ever that time was on ny chart.

| don't remenmber.
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Q | f your report says, an hour and 15
m nut es, any reason we can't believe it's true?

A No, if that's what | marked down.

Q So you have testified that M. Moore has
needed, and will need, two hours of help in the
mor ni ng getting out of bed?

A Correct.

Q And what do those two hours consi st of
presently?

A That woul d be maki ng sure he gets up,
maki ng sure he takes his medication, making sure he
gets out of bed safely, making sure he can go to the
bat hroom making sure he puts on his clothes, if he's
going to put his prosthesis on, which I would assunme
he would, to put that on, do all the care that is
necessary to get it prepared to put it on, and then

get himup and going to the bathroom making sure

he's safe.

Sonme people like to take showers in the
morning, | don't know if he does it in the norning or
evening, | didn't go into that detail

Maki ng sure he's safe in the bathroom
maki ng sure he brushes his teeth and conmbs his hair,

do all the things he needs, and then get ready for

hi s day.
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Q Have you now told us everything that M.
Moore needs a home health aid for for two hours in
t he morni ng?

A | think that would be the majority of it.

Probably little things I m ght have
forgotten, but that seems to enconpass nost of the
t hi ngs an individual needs.

Q That's what M. Moore told you?

A Partly told nme.

| don't think he told me everything.

We talked a little bit about what he needed
and what the help he was needing, and how he had
difficulties with the pain in his residual |imb, and
so those were things we had in our discussion, and
based on ny experience with other individuals |ike
himthese are the things I would recommend for
anybody in this situation.

Q "' mjust tal king about all the things M.
Moore told you that he needs help with for two hours
in the norning.

Have you told us all those things?

A | hope so.

Q And then what were the things M. Moore

told you he needed two hours of help with at night?

A Well, again that is going to be getting
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ready for bed, getting ready for the bathroom again,
getting to bed, going to be removing the cl othes,
removing the prosthesis, brushing teeth, making sure
if he takes a shower at night, because it's been a
| ong day, he's sweaty during the summerti me, m ght
get a shower, making sure he's safe, and making sure
he's safe in bed, all the things he needs to do, in
case he needs something in the m ddle of the night.
Q You read his deposition, right?
A | did.
Q And he was asked those type of questions,
what types of things he needs help with.
What did he say?
A | would have to | ook at the deposition.
| don't remember it offhand.
Q Was it even nost of the things that you are
saying he told you he needs?
A |"d have to see the deposition.
MR. P. HYMANSON: Objection, Your Honor.
Specul ati on.
THE COURT: Hold on.
He answered while you were trying to make
obj ecti ons.
Hol d on.

What was your objection?
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MR. P. HYMANSON: Specul ation for this
witness to make a determ nati on on what M. Moore may
or may not have sai d.

THE COURT: Al right.

He answered already, but |let ne overrule
and allow you to finish your answer.

Do you remember what he sai d?

THE W TNESS: | think I finished.

THE COURT: | know, but he didn't get it
because he was speaking at the same time he was
speaking trying to make his objection

THE W TNESS: | don't remenber.

| got sidetracked.

THE COURT: Ask the question again.

BY MR. WEAVER:

Q You reviewed M. Moore's deposition,
correct?

A | did.

Q Based on what he said in his deposition,

are you able to tell us what of those things were
articulated in his two hours in the morning he needed

help with, and two hours in the evening he needed

help with?

A | answered that question.

Q | *' m aski ng based on what he said in his
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deposi tion.

A | don't remenber what his deposition said.
| would have to see it.

Q Did you review it to prepare for your trial
testinony?

A | may have | ooked at it.

| don't recall specifically.

Q And then what about the four hours that he
needs help with during the day, he needs a home
health aid in his home?

A Well, during the day you want to be as
productive as possible, make sure you're safe in the
house, also meals prepared, nost people eat three
meal s a day, so making sure you're safe standing in
t he kitchen, making sure that you're lifting
somet hi ng heavy, that you are not going to conprom se
yoursel f, and then if you have hobbies or doing other
t hi ngs, other getting prepared to go out of the
house, you got to make sure he's getting in and out
of the house and in and out of his car.

The wheelchair, like |I said before, the
electric one is not going to go into the driver's

seat, so making sure that wheelchair is up there and

safe too.

Then those are going to take up about four
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hours of your day.
Q Okay.

Have you now told us everything M. Moore
told you he needs four hours worth of help with in
the home in the norning, at night, and every day?

A | hope so.

Q Dr. Fish, why didn't you talk to any of M.
Moore's health care providers?

A | don't know. That option never came up.

There wasn't really a need for it.

| don't think it would have changed ny
opi nions, and | wasn't confused about anything based
on what | reviewed.

Q So you weren't confused about any of the
medi cal care M. Moore was getting?
A No.

Well, if I was confused on anything, it was
the lack of medical care | felt he needed to maxim ze
his best outcone possible, and so | nmean | could call
a doctor, say hey, why don't do you do this for that
person, but that is not my role.

My role was to evaluate him and see what he
needed at the time | evaluated him

And | also don't think doctors take too

ki ndly when you tell them hey listen, you're not
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doi ng somet hing appropriately, you're m ssing
sonmet hi ng.

And | wasn't consulted by doctors to make
t hose opinions either.

Q But you don't even know his doctors were
aware of the fact that you made a medi cal diagnosis
of M. Moore and told M. Moore things he needed,
correct?

A Al'l the diagnoses that were made, | didn't
make those, those are already made in the records.

Q You testified -- Go ahead.

A So the care that he had was appropriate.

He just needed to be maxi m zed, but |
didn't make up any diagnosis, these are all diagnoses
in his medical chart.

Q You testified on Friday, Dr. Fish, that
when you met with M. Moore, you formul ated a
di agnosis as to what was going on with him and then
formul ated a medical plan for his future care?

A That's correct.

Q So you just said a monment ago you didn't
make any diagnosis for him

A | think your question was that | made
di agnoses that weren't in the medical record.

| didn't make up anyt hi ng.
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It was diagnoses that were already there,

and | confirmed them

Q Dr. Fish, so your position is, the
di agnosis that you canme up with when you exam ned M.
Moore were already diagnoses in M. Moore's nmedical
records, is that right?

A That's true.

Q What medical records did you review again,
where you got those diagnoses?

A The ones tal ked about St. Rose Hospital and
t he prosthetic records.

Q The only medical records, Dr. Fish, that
you revi ewed that had anything to do with any of M.
Moore's di agnoses when you evaluated himin July were
the prosthesis, correct?

A No, | had all the hospital medical records
and the care that was done.

Q Wth all due respect, you didn't.

The St. Rose Hospital records related to

t he anputation. We went over this in your
deposition, correct?

A | think so.

Q And you didn't have the Kindred records you
identified in your deposition, all the records you

had was St. Rose Hospital records and prosthesis
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records, correct?
A | don't know.
Q We can rely on whatever you said in your
deposition, whatever you put in your report, correct?
A You can | ook at the deposition.
MR. WEAVER: Can we publish the doctor's
deposi tion.
THE COURT: We got several up here.
| want to make sure we have it.
Al'l right.

BY MR. WEAVER:

Q Dr. Fish, you also have your report?
A In one of these binders, |'m assum ng.
Q You woul dn't have come today without

bringing your report, would you?
A Those are usually here.
Q But do you have your report with you or
not, sir?
A El ectronically.
MR. WEAVER: May | approach, Your Honor?
THE COURT: You may.
So there's no confusion, the report,
doctor, is not an exhibit typically.
It m ght be present in the courtroom but

it would not be an exhibit.
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Your testinmony is related to that.

We do have the deposition published now and
ready to go.

For the jury's edification, when you say,
published, it's com ng out of a sealed envel ope, so
you know what the status it was in when it's
finalized.

And that is a formality we have here.

So we do have that resolved.

BY MR. WEAVER:

Q Dr. Fish, would you turn to the first page
of your report that has nmedical eval uation and
records review, you see that?

A Yes.

Q Do you see the medical records reviewed in
t hat accurately reflect the medical records you
revi ewed for purposes of your July 19th, 2019 report?

A Yeah.

It doesn't include the Nevada Conmprehensive

Pai n Center.

Q But - -
A | didn't realize that.
Q Dr. Fish, we tal ked about in your

deposition you didn't have that Nevada Pain Center

records, correct?
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A Right, I think that is when we tal ked about

-- when you asked me earlier, were there other

records | got to review, | think that was one of the
records | had.
Q When you did your |ifecare plan, when you

did your report, when |I took your deposition, you had
all the records that you felt were relevant to your
review of this case, correct?

A Correct.

Q And then are you -- Then do you remenber
just a few m nutes ago when | went through, said are
t here any opinions from your deposition that are
different, and anything from your report that is
different, and you didn't bring up the Nevada Pain

Center records, correct?

A No, | didn't.

Q " m sorry?

A | did not bring up the Nevada Pain Center.
Q Do you think it would have been a good idea

to review the Nevada Pain Center records before you
formed your opinions for which you were prepared to
testify at trial when | took your deposition?

A It woul d hel p.

Q And the reason it would have hel ped is

because you would have known what M. Moore's current
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treatment was from a pain management specialist that
he used monthly, correct?

A | got it from himtoo, he was taking
medi cations, so he was telling me about the care he
received there, so | had all the information I
needed.

Q You testified on Friday that he told you
t hat he had hip and knee pain, correct?

A That's correct.

Q Now t hat you reviewed the Nevada Pain
Center records, you didn't see in a single place in
t he Nevada Pain Center records where he conpl ai ned of
knee and hip pain, would you agree with that?

A | would have to see the records.

Q | " m just asking you, based on your
recoll ection of records you reviewed since your
deposition, did you see anything from Nevada Pain
Center that identified he had knee and hip pain?

A |'d have to see the records.

Q But you can't answer without going through
page by page?

A Correct.

Q You woul d expect if M. Moore was seeing a
pai n management specialist since the date of this

incident to the present, that if he had pain in those
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| ocations, he would be tell his pain management
physician, correct?

A Not necessarily.

Q Why not ?

A Some patients don't bring up sonme of the
t hi ngs that bother them because they want to get
they're medication, or just focused on getting in and
out of there, or they're having a very quick visit,
have no time with the physicians.

So there's a | ot of reasons.

Q So you think that M. Moore may not have
brought up the totality of that he has significant
pain, for which you think he should get hundreds of
t housands of dollars because why, why wouldn't he
have brought it up?

A | don't know.

MR. P. HYMANSON: Your Honor, objection to
specul ati on.

THE COURT: Sustained as to that | ast
gquesti on.

MR. WEAVER: Okay.
BY MR. WEAVER:

Q So if M. Moore did not bring up to his
pai n medi cati on physician where he has significant

pai n, would you just be guessing the answers to why
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he woul dn't?

A | woul dn't know.

You woul d have to ask him

Q | f for example he needed a spinal cord
stimulator, if for example he needed injections in
any location in his body, that is something that a
pai n management specialist that he was seeing could
do, correct?

A Not necessarily.

Q Well, you don't know that this pain
management specialist, Dr. Ross, couldn't insert a
spinal cord stimulator, correct?

A | don't know.

Q Do you know whet her M. Moore has ever
tal ked to any of his health care providers about any
of the care and treatnment you have recommended t hat
he get?

A You woul d have to ask him

My feeling would be that he had possibly
di scussed some of these things, and either they
didn't understand his conplaints, or he wasn't
followi ng through with the symptoms, or he felt
frustrated with the care.

Q What are you basing that on?

That is not something you said in your
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deposition, right?

A | don't know if | was specifically asked
t hat question in my deposition, but |I'm basing it on
-- if I could finish, I"mbasing it on the fact |

talked to him and | know patients |ike himwho have
the same problem when they come to a pain clinic.

Q When you met with M. Moore, and you say
you made these diagnoses, and formul ated the
treatment plan, obviously you told himthese are

t hi ngs that he needed, right?

A | may have had a discussion with him but
don't forget, | didn't make up the diagnoses, these
are diagnoses in the chart, so it's not like | just

pul |l ed them out of nowhere, these are conmon issues
t hat happen with comon people that have anputations,

and so they are not made up by any means.

Q But you made these di agnoses?

A | made the di agnoses that were already in
t he chart.

Q | f the diagnoses that you identified for

M. Moore aren't in his medical records, that means
you made them that day, is that fair?
A | don't know.
| woul dn't agree.

Q Why woul dn't you agree with that?
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|f they are not in his medical records, and
you identified them as diagnoses, and they did not
come from you, where did they come fronf

A | would have to | ook at his medical
records.

| *'m assumi ng they are all in the medical
records one, and then two, you know |I'm projecting
ten years out for the person.

This is not something happens in one day.

So when you are projecting out ten years,
you al so have to think of what are the pitfalls and
trials and issues come up with sonmebody has an
amputation |ike M. Moore.

So while he may have had conplaints to his
provi ders, and issues, and problems, the providers
are not necessarily looking into the future like |I've
been tasked to do, so because of that it's not that
"' m maki ng up a diagnosis, but these are common
t hi ngs that happen, especially with the conplaints he
described in the records.

Q Sur e.

Can you say in your deposition -- tell us
i f your opinions changed that you assumed M. Moore's
health care providers that the date of this incident

to the time of your deposition were conpetent,

Bl LL NELSON & ASSOCI ATES 702. 360. 4677
Certified Court Reporters Fax 702. 360. 2844

95 AA01973



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

correct?
A | don't understand the question.
Q Did you assume that M. Moore's current

treating health care providers are conpetent?

A | would hope so.
Q Do you even know who they are?
A Yeah.
Q Who who is the primary care physician?
A | don't know who his primary care physician
i'S.
You just said you know who they are?
Well, yeah, it's the surgeon, Dr. W encek.
The vascul ar surgeon, | don't have his
name. It's at the bottom of the record.

Q No, my question is:

Who is his primary care physician?

A | don't know.

Q "' m sorry?

A | don't know.

Q Who is his pain managenment physician?

A | think it was a PA he had. | didn't put

the PA's name down.

Most of the time they see a physician's

assi stant.

Q You don't know who his physician is?
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A |'d have to | ook at his chart.

Q Who is his orthopedic surgeon?

A | don't think he has an orthopedic surgeon.

| think he has a vascul ar surgeon and a
general surgeon, Dr. W encek

Q So if on July 29th you would have told M.
Moore, M. Moore, here are things | think you need
for your safety, here are things | think would
i mprove your quality of life, here are things that |
t hink you need medically, given the diagnoses that
|'ve made of you, is there any reason you can think
of that M. Moore woul dn't have passed those along to
his health care providers?

MR. P. HYMANSON: Again, Your Honor,
specul ation as to what M. Moore would or would not
have done.

THE COURT: Rephrase.

MR. WEAVER: Sure.

BY MR. WEAVER:

Q Did you tell M. Moore the things in the
lifecare plan that you felt he needed when you nade
t he di agnosis and fornmul ated the plan?

A Well, | didn't make the diagnoses, they
were already in his charts, and | think I had a

di scussion with him about what some of the options
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were for things he could expect to have occurred as
wel | as what things would be safe for him but I
don't know if he went on, told his providers that.

Q Dr. Fish, you testified on Friday that
after you exam ned M. Moore, you | ooked at his
residual limb, at what the issues were, and then
formul at ed di agnoses as to what was going on with
him and formul ated a medical plan for his future
care.

Did you do that after you eval uated M.
Moor e, or not?

A You mean, the day | eval uated hin?

Q At any time from when you said you
di agnoses him and came up with the medical plan for
his future care.

A Sure, | did.

Q So did you tell M. Moore anything that you
t hought he should ask physicians to prescribe or
order for hinP

A | don't think I told himspecifically, you
should talk to your physicians about doing this, this
and this.

| think I advised himthat these were the
t hi ngs he potentially could do, and it's up to himto

talk to his providers.
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Q If he didn't, and we don't know if he did
or not, all we know is fromthe medical records if he
didn't, do you have an opinion one way or another as
to why he didn't?

A You woul d have to ask him

Q Is there anything at all on your lifecare

plan that has to do with medical treatment?

We' [l tal k about revisions to the home,
we'll talk about all of those things.
Is there anything at all on your lifecare

plan for M. Moore for purposes of medical treatment
t hat you believe any current health care provider
that he's had fromthe day of this incident to the
present couldn't order for him or prescribe for hinP
A | don't understand the question.
Q Sur e.
It's long and convol ut ed.
Let me back up.
A Ri ght .
Q Sorry.
You have a laundry list of things that M.

Moore needs for purposes of his future care, correct?

A Correct.
Q Let's start with this:
s there a single thing on your lifecare
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pl an that from the day of this incident to today M.
Moore has gotten?

A Yeah, | think we talked a little bit about
t hat, he had the equipment that he had, the wal ker,
t he wheel chair, the cane, the crutches, the reacher
t he hand bars, the shower bench, medication
management .

Q So he's had the durable medical equipment,
t he wal ker, the wheel chair.

What ki nd of wheel chair?

A The manual wheel chair you can see here, and
he's got the prosthesis.

He had help in terms of his wi fe hel ping
himwi th his medical care and needs and function.

Q Al'l right.

So we've got fromthe date of the incident
to present things that you got on your lifecare plan
for hima manual wheel chair, wal ker, attendant care
in the home, hand bars, shower.

What did you say, something about the
shower ?

A | didn't say, shower.

He has his prosthesis.

Q And is his prosthesis properly fitted now?

A | don't know about now.
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He's not wearing it today.

Q Well, remember in your deposition a few
mont hs ago | asked you about the prosthesis, and you
said that you understood he was getting it fitted at
the time.

Do you know one way or another whether it's
been fitted?

A | don't.

Q You tal ked in your deposition a few months
ago that he was in the process of having his electric

wheel chair fitted, correct?

A | think we discussed that.
Q. Has it been fitted?

A | don't know.

Q. Al'l right.

So other than the durable medi cal equi pment
that we just |isted, and the fact that he's getting
medi cati on managenent, whose that fronf?

A A pain management doctor.

Q Do you have any reason to believe he's not
getting adequate medi cati on management ?

A | don't know.

His recent records, | haven't seen his
recent records.

As you know, you only get a certain anount
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of records froma certain amount of time.

| don't know what the actual records say
over the l|last four nonths.

Q Why didn't you ask for thent

A You know, sir, that we don't wusually get
t hose records. Usually they are cut off at a certain
time frame, so |'m not privy to have those records.

Q You didn't have them before even?

A That is nore on point.

Q You got them after your deposition, right?

A That's correct.

Q You didn't have them when you fornul ated
your lifecare plan, true?

A That's true.

Q Al'l right.

So is there a single other thing that you
can think of fromyour l|ifecare plan fromthe day of
the incident to the present that he's gotten, other
t han what you articulated just a m nute ago?

A | think we covered it.

Q Is there anything on the lifecare plan that
could be ordered by a physician or prescribed by a
physician that M. Moore hasn't gotten?

MR. P. HYMANSON: Obj ecti on.

Specul ati on, Your Honor, as to what another
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doctor may have done for M. Moore.

THE COURT: Rephrase, M. Waver.

MR. WEAVER: Sure.

"1l see if I can ask it a little bit
better better.

BY MR. WEAVER:

Q As a physician, is there anything on M.
Moore's |ifecare plan that you think is
medi cal | y-i ndi cated, and you think everything is
medi cal l y-indicated, is that fair, or you wouldn't
have had it in there?

A Yes, correct.

Q Anything you think in the |lifecare plan M.
Moore would not be entitled to by a physician
ordering it or prescribing it, assumng that that
physician is conmpetent and willing to do so?

A Entitled?

| don't understand the question.

Q Sur e.

If M. Moore's current treating physicians,
whether it's a PCB, PCP, Dr. Wencek, cardio-thoracic
surgeon, pain management surgeon, orthopedic surgeon,
anyone else he m ght be treating with, is there
anything that you can think on their lifecare plan

that if they were to order it, or prescribe it, he
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woul dn't get?
A | don't really understand what you're
tal ki ng about.
Sorry, |1 don't understand your questio
Q Is there anything they can't order for
| would |like themto order all of the

t hi ngs on the plan.

n.

hi n?

Q " m sorry?
A l'd |i ke any physician --
Q Li ke you?
A Sur e.
Q So why haven't you ordered any of that for
M . Moore?
A That is not my role.
Q Why not ?
You di agnosed him  Why didn't you order it
for himif he needs it?
A That's not my role.
| didn't come in here to be a treating
physi ci an.
| didn't come in here to be managenent for
hi m
| came in here as a expert in this medical
case for the purposes of the lawsuit.
Could I have done that?
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Yes, sure | could have done that.

But | don't know if | can take his medica
i nsurance when | see him | just don't know the
facts.

" m at UCLA, he's here in Nevada.

So that's not my understanding, that is not
what the role was when | came in.

But it was to | ook at the individual and
try to deci pher through what that person needs for
the future based on ny training and experience and
education and my work wi th other anputees.

Q Fair enough --

THE COURT: Can | see counsel at the bench
bef ore proceed any further, M. Waver?

(Thereupon, a discussion was had between
Court and counsel at sidebar.)

THE COURT: Ladi es and gentl emen of the
jury, I'mgoing to need to read you now an
instruction is going to be given to you at the end
of the trial, but I think it's inmperative we have
that instruction now in Iight of some testimony
t hat was just offered by Dr. Fish.

That instruction that you will by given at
the end of the trial, which of course is entitled and

intended to guide your deliberations as you consi der
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his testinmony and proceed, you are not to discuss or
even consi der whether or not the Plaintiffs were
carrying insurance to cover their medical bills or
any or damages that Plaintiff had sustained.

You are not to discuss, or even consider,
whet her or not the Defendants were carrying insurance
t hat woul d rei mburse them for whatever sum of nmoney
they may be called upon to pay for to Plaintiff.

Whet her or not either party was insured is
i mat eri al and should make no difference in any
verdict you may render in this case.

Thank you.

You may proceed, M. Weaver.

BY MR. WEAVER:

Q Dr. Fish, I"lIl mve on fromthis area in
one second, but if you were asked, if you were asked
for it to be part of your role, you could order or
prescri be the things on your |ifecare plan that are
medi cal |l y-indicated for M. Moore, is it fair --

MR. P. HYMANSON: Your Honor, specul ation.

VWhat rel evance does that have in this case

at all?

THE COURT: Your objection is specul ation.

| under st and.

Thank you.
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M. Weaver.

MR. WEAVER: What | would respond to that

THE COURT: W thout too much detail .

MR. WEAVER: Dr. Fish told us at length
t hat he's a physical medicine and rehab physici an,

t hat he diagnosed M. Moore and came up with a plan
of things M. Moore doesn't have.

Al'l I want to establish is that if he were
asked by Plaintiffs to order things M. Moore doesn't
currently have, he could have.

THE COURT: | have no problemwi th the
aspect of the question that you base these questions
on.

He's indicated to you they were in the
record.

So again the way the question is formed I
think is inproper.

But what things he can do, you can
certainly inquire.

So sustained as to the way the question was

for med.

But you may restate the questi on.
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BY MR. WEAVER:
Q You're a physical medicine and

rehabilitation physician, correct?

A Correct.
Q And you al so tal ked about here and in your
deposition part of that enconpasses things |ike

prosthesis and these type of things, correct?
A Correct.
Q So if we were to go off your report that

you made a di agnosis, correct?

A | made a di agnosis based on the records,
correct.
Q Based on that, you could if you chose, and

if you were asked to, order or prescribe

medi cal l y-i ndi cated care for M. Moore, correct?

A Anything in this plan is something | would
recommend for any patient Iike him and if he were ny
patient, this plan would be what | would do for ny
pati ent.

Q Thank you.
Let's go through it, if we mght, and |1
go through as quickly as | can, Dr. Fish, some of the
cat egori es.

If we could start please with the first

category, which I think is on page 3 of your lifecare
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pl an.
A You have a copy?
Okay.
Q So a physiatrist, that is what you are,
correct?
A Correct.
Q You have indicated M. Moore shoul d have

one, correct?

A

| believe any anputee should have a

physi atri st because we are one of the only few

doctors deal with function and prosthetics, but a

vascul ar surgeon could do it clearly, but I think

there's an advantage of having a physiatrist.

Q

Q

chose,

A

Q

He has a vascul ar surgeon, correct?

He does.

So Dr. Wencek could do that role if he
is that fair?

lt's possible.

Is there a single thing on this lifecare

plan that Mr. Moore is as far as you know i ntending

to get based on --

MR. P. HYMANSON: Obj ection, Your Honor.

Specul ation as to M. Moore.

THE COURT:  Sust ai ned.

M. Weaver, any questions you're asking him
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about what M. Moore m

MR. WEAVER:

ght

do are inappropriate.

I"m just asking based on if

you know from havi ng eval uated him

MR. P. HYMANSON: It's still specul ation,
Your Honor.

MR. WEAVER: Fair enough.

THE COURT: It's a different question.

You may ask a question about his know edge,

but beyond that is specul ation.

Sust ai ned.
MR. WEAVER:

BY MR. WEAVER:

Thank you, Your Honor.

Q So you think M. Moore would benefit from a

psychol ogi st, is that correct?
A | know he woul d.
Q Did you see anywhere in the records where

it was recommended, and he declined?

A You woul d have to point that out.

| don't reca

Q Do you recal

| that.

in his deposition saying he

woul dn't get help from a psychol ogist in any event?

A | think I do remenmber something |ike that.

Q You do, or don't?

A You woul d have to pull it up, but whether

or not someone that doesn't

want help that is
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appropriate help is a different story.
You woul d have to talk to M. Moore about
t hat .

Q So a lot of things in the lifecare plan are
not things M. Moore will necessarily, get so far as
you would get, just things you recommend, correct?

A No, these are things he will get, he should
i mMm nently get.

If | speculated that he's not going to get
them at all, why would |I put themin the plan?

So the plan is designed for himto have
these itens.

Q So a treating physician, whether it's Dr.
W encek, his orthopedic surgeon, primary care
physician, or someone from the pain management
center, at any time they could have come up with
t hese things on their own, correct?

A That's true.

Q Or since July in any event had this been
gi ven, your report given, to any one of his health
care providers, or conbination of them they could
have eval uated and ordered or prescribed these

t hings, fair?

A | don't know.

Q You don't know they couldn't, true?
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A | don't know.

Q Do you know t hey've been given to any of
his health care providers?

A | don't know.

Q So if we could go to the next page under
page 4, the psychol ogical services, why all the
psychol ogi cal testing?

A Well, | think I discussed it last time.

Losing a linb is quite a |life-changing
experience, you beconme |ess functional, you rely on
ot her people, you are sitting in a wheelchair, which
is very humbling, you're mssing a |inb.

It's stressful, it's you are not a whole
person anynore.

Mental health is very important to try to
keep the person's spirits up and realize they can
still go on.

| think all of us can use that at some
point in our life, especially if there's been a
dynam ¢ change to us.

Q Those are the answers you gave why he needs
t he psychot her apy.

My question was:

Why does he need the testing?

A Again, the testing is inportant to
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establish a base | ane.

Al so, to establish what goes on over the
next ten years.

So the testing |I think I went through,
there's a bunch of difference questions included with
this would help a provider know what the pitfalls
are, and the treatment, and how the medication is
doi ng, and how M. Moore's doing on a day-to-day
basi s.

Q So your opinion is, if he's getting
psychiatry care, neuropsychiatrist medication,
management, and psychot herapy on a regul ar basis, he
woul d still need al most $20, 000 worth of
psychol ogical testing to assist in that?

A Yes.

Q Al'l right.

If we could go to nunmber 5 please, this has
to do with procedures, hospitalizations, surgeries,
and spinal injections.

The MBB you told us is the medial block,
basically the prelim nary hearing, is that fair?

A Prelim nary diagnosis, is the
determ nation, yes.

Q Bel ow that is the basically $121, 000 with

ablation, is that right?
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A Radi o frequency abl ation, correct.
Q That easily can be done by a pain
management specialist if the pain managenent

speci alist thought it was medically-indicated,

correct?

A A pain management specialist, who do
injections, | don't know that he's just a medication
management individual, | don't have any recent

records to know if they actually been done or not, or
has even been addressed.

Q They haven't been done, 1'll represent that
to you.

But if his pain managenent specialist is,
among ot hers, an anesthesiologist, it could be done,
is that correct?

A That's correct.

Q And then in ternms of the right total joint
replacement of the hip and knee, | think you
indi cated that he's going to need this $270, 000 worth
of services in a few years because of having some
l[ift up out of his wheelchair in order to use his
prosthesis, do I have that right?

A That's part of it.

The other part | can explain if you want.
Q Sur e.
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A It's he has to maneuver on one |leg, throws
of f his bal ance, and puts a |ot of pressure on the
hi p and knee, as we discussed on the chart, and so
that is going to put stress on the joint.

Q We have already tal ked about you told the
jury he's going to spend almost all his time in a
wheel chair, right?

A | think a majority of the time he's going
to be in a wheelchair, but as | discussed, he needs
t he exercise, needs to get up, needs to stand, he
needs to feel that he's one with everybody el se.

Again, it's very hunbling being in a
wheel chair all that time, so you have to have that
option to get up and nove around.

Q But you told the jury nost of the time he's
going to spend in a wheelchair, correct?

A He has to get in and out of the wheel chair,
and in and out of the toilet, and wal k around his
house.

You are not -- He's not going to sleep in
t he wheel chair either
So there's transfers that happen every day.
And he may sit on the couch too.
There's various things.

He has a recliner they can put himin as
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wel | .

So all of this leads to nore stress on
t hose joints.

Q Thank you.

But maybe | just m sunderstood.

| thought what you told us on Friday was,
the reason he's going to need the total joint
repl acement and the hip and knee wasn't because of
getting in and out of his wheelchair for transfer to
the toilet for exanmple, it was going because he was
going to either have a prosthesis, or going to be
using his wal ker, and he was going to put the

pressure on the right knee and the right hip.

A I --

Q I n other words, wal king around?

A Your question was a little bit convol uted.
Q Let me re-ask it.

A Let me break it down | think what your

trying to say.
Q Let me re-ask it, so | can cut to the
chase, and you answer a question | ask you.
| thought you testified that the reason for
the hip and knee replacenment is because when he is up
and out of his wheelchair, he's going to put pressure

on his right knee and right hinp.
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Do | have that right?

A That it's part of it, correct.

What is the rest?

The transfer, putting on the device,
getting to the bathroom getting to the chair,
putting a | ot of weight on that one side because he's
m ssing the other side, so it's not just using the
prosthesis, although this will also put stress on his
knee and hi p.

Q Fair enough.

I n your deposition we had a few nmonths ago
you told he he was going to actually likely use this
prosthesis very little, including because of his
arthrosclerosis and cardi opul monary condition, is
that fair?

A | don't know if | said that.

| don't know exactly what | said.

You woul d have to pull out the deposition,
but my understanding was if | portrayed that he's
going to use the device to get to exercising, to use
the device to wal k around, but the majority of the
time he's going to be in the wheelchair if he does
anything out in the community because he's going to

be limted to wal king far and sit down at some point.

Q Do you recall saying in your deposition
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t hat you didn't recommend that he did nuch exercise
or wal ked very far?
A |'d have to see that.

| don't remenber that.

Q What about your testinmony today, is it your
recommendati on he uses his prosthesis for exercise?

A | would recommend that, yes.

Q Okay.

So if that's different than what you said
in your deposition, what you said reflected
differently today?

A | don't know what question you asked ne
t hen.
Q | f be could go to the next page, please.

So here we're talking in the first category
about roughly $245, 000 worth of injections, correct?

A Correct.
Q Are you aware of any accepted literature

that identifies that protein rich platelets or

pl asma - -
A Pl atelet-rich plasm.
Q Pl atelet-rich plasma, right?
A Ri ght .
Q So you're saying, blood taken out of M.
Moore and put back into himto help himheal, is that
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correct?
A Al most .

Bl ood taken out, and then it's spun down to
the plasma | evel to remove the red bl ood cells and
some of the other proteins, and it's a plasm
conponent we found that is a product.

Q | saw in your CV.

You gave a talk about this at a YMCA to the

at hl etes about this?

A | think I did.

Q It's primarily for athletes for enhanced
performance, is that fair?

A No, it's conmmonly used in all around the
United States to help with joint pain and back pain.

Q So is it your position to the jury that M.
Moore medically needs the platelet-rich plasm in
order to tied himover until he gets the hip and knee
repl acement ?

A Yes.

Q So for $245,000 is there a reason he
woul dn't just get the hip and knee replacement now,
or is it just he doesn't need it?

A He needs it.

| mean, you could -- | just don't think now

woul d be the tinme.
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He is still working on his prosthesis,
still needs some other medical care, he has the pain.

To me it makes sense to try the injections
first, which should help him before going into the
repl acement phase.

Q But if he needs $245, 000 worth of
injections right now, | don't understand why that
woul d go towards sonmething that is going to be
i nevitabl e anyway.

A Well, what | can tell you is, the hip and
knee replacenment is not an easy thing to do, it's a
stressful situation, you have to go through a conpl ex
surgery, the recovery of that is conplex, rehab of
that is conmpl ex.

When you can cone in, get an injection that
t akes maybe 10 to 20 m nutes to do, and gives you
relief, why would you go through the replacenment now,
why don't you go through the injections now.

Q So the idea is, if he gets this $245, 000
worth of treatment, he won't need the hip and knee
repl acement, or just prolonging it for a couple
years?

A | mean, it's possible he doesn't need it,
but based open my experience anmputation patients

eventual ly get the replacements.
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Q Can you cite us to any medical literature
where this is commonly accepted in your field, or any
other field?

A Sur e.

Q What is it?

A There's prosthesis orthotic literature,
there's orthopedic literature, there's physical
rehabilitation literature, there's a | ot of
amput ati ons show the over use of stress on the

contral ateral joints eventually ends up getting

treatment, so there's tons of literature.

Q You woul d at | east agree there's -- in
terms of every case how well it works?

A No.

Q You think the basic conformty or unanimty

of thinking in the medical community is that
pl atelet-rich plasma injections work?

A | mean, there's all kinds of controversi al
i ssues on any kind of medical issues.

Some people argue pace makers don't work,

or even stents don't work for arthrosclerotic hearts,
so there's always literature one way or the other,
but the plethora of literature |I've seen with
experience working with individuals is PRP works very

well with people with knee pain, but eventually wil

Bl LL NELSON & ASSOCI ATES 702. 360. 4677
Certified Court Reporters Fax 702. 360. 2844

121 AA01999




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

need knee repl acenents.
Q What is the hyaluronic acids | see for
cosmetics?
| wasn't aware of injecting it into th
and knee.
A That is collagen, a little bit differe

Hyal uronic acid is a compound actually

e hip

nt.

stimul ates cardio growth, and so that with PRP as a

conmbi nati on can help with the joint pain, stiffness
synptons that can last up to four nmonths.

The Rejuviderm sonme of the stuff you put
on your face, are not the sane thing.

You woul dn't want to put the knee injection
into your face.

Q Are you aware of any literature that
identifies they should be used together?

A Yes.

Q You woul d agree using them together, |et
al one individually is controversial, you don't
di spute that in ternms of every case?

A No, there's a |lot of different types
approaches and a |l ot of different doctors using the
conmbi nati on of things that to help the knee pain and
j oi nt pai n.

Q And I"'mtrying to get through this as
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qui ckly as we can.
We al ready tal ked about the spinal cord
stimul at or.
If M. Moore's pain management physician
t hought it was nmedically-indicated, he could do it
hi msel f, or refer himto somewhere here in the
community it would be done, correct?
A | would think so.
Q Okay.
So far as you know, that recommendati on

hasn't been made, is that fair?

A | don't know.

Q You're not aware of it being made, is that
fair?

A |'monly aware of it since July.

| don't have any new records, so | don't
know.
Q As of July, you weren't aware of his pain
management specialist recommendi ng a spinal cord

stimulator, true?

A | don't believe so.

Q | f we could go to page 7, please, so the
re-programm ng of the spinal cord stimulator, is that
basically still within the ganbit of the spinal cord

sti mul at or ?
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I n other words, |I'm not sure why it's under
t her api es.
A Because that is not included in the kind of
t herapeutic realm
The device goes in, but you have to work
the device, that is why it's a re-programm ng
component .
Q My question is:
Why is it under therapies?

A Because it's a therapeutic -- The
i mpl antation on the other page is putting a device
in, but then you have to use the device, that is
where the therapy conponent comes from

Q For purposes of the knee and residual Iinmb
therapy, | mssed this, I"'msorry, is this after he
gets the knee replacement on the other side, or
talking currently?

A Currently, because he's having problens the
at the time | saw him having problenms with his
residual limb, and the prosthesis wasn't fitting, so
| felt it would be inportant he get sonme therapy to
understand why the residual limb was not fitting
properly within the prosthesis.

Q Do you have any understandi ng one way or

anot her whet her the prosthesis issue has been

Bl LL NELSON & ASSOCI ATES 702. 360. 4677
Certified Court Reporters Fax 702. 360. 2844

124 AA02002




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

resol ved?

A | don't know.
Q But certainly things |ike physical therapy
and knee and residual |inmb therapy, physical therapy

for scar managenent, all could be ordered or
prescri bed by all or any of his current medical
providers, is that true?

A | don't know about anybody.

The providers that deal with anputations.

Q Li ke Dr. W encek?

A True.

Q And then the dog companion with care,
nearly $30,000, this morning | think you expl ai ned
you are not just tal king about a confort care dog, |
t hink you used the good exanple on the airplane it
seems |i ke everybody has one now, is there a specific
type of $30,000 dog conmpanion that is typical?

A Usual ly Gol den Retrievers are the best
animals, but |'ve seen all different types, depends
on the way they are trained.

Q Did M. Moore give you any indication when
you made these recomendati ons to him whet her he

woul d be interested in that?

A | don't recall.

Q So within the dog conpanion care you
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i ndi cat ed

it's roughly 5,000 for the cost of the

training of the dog, is that right?

A

Q

| think so.

| don't have the rationale on the bottom of

Okay.

If that's what you put in the report, is

t hat correct?

A

Q

That's correct.

And then the monthly maintenance is $200 a

mont h, how do you get to that?

A That would be the food, the harnesses, the
continual training, any other equipnment the dog
needs.

Q And thankfully for M. Moore, and hopefully
for the dog, it will live at |east ten years, is that
fair?

A No, they can get a new dog.

necessary

ten years

| didn't put down a new dog woul d be
because my thought would be they would |ive

, but these animals can die, and they

usually get a replacenment dog, and | didn't factor

that in, | didn't think it was necessary.

Again, you're getting into such m nute
details, | was trying to get the big picture to
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everybody at this point.

Q Dr. Fish, you just brought that up. That's
what your report says.

So | didn't mean to make it seem |like your
report had nore detail than it needed, that's just
where | got it from

A Okay.

Q If we could go to the next page, page 8 has
to do with the diagnostic testing, is that right?

A That's correct.

Q So again, any of this diagnostic testing,
any reason it couldn't be ordered or prescribed by
any of his current treating providers, so far as you
know, if it's medically-indicated?

A | think they could.

Q Al'l right.

Thank you, sir.

The next page, page 9, these are
medi cati ons, correct?

A Yes.

Q And the only thing that M. Moore could get
on his own without prescription is a multi-vitamn,

is that right?

A You m ght be able to get the Col ace too.

Q Do you know if he's getting those?
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A | don't.

Q Did you recommend thent?

A | did.

Q To hinP

A | may have discussed it with him
Q And any of his current health care

providers so far as you know could prescribe the
Cymbal ta, Neurontin, if it was medically-indicated,
is that fair?
A | think so.
Q Al'l right.
The next page under supplies, I'm confused
of about the knee range of notion machi ne. s that

what it is?

A That's correct.

Q | f he's using that post-surgical, correct?
A Ri ght .

Q I sn't he going to be using that as part of

any physical therapy he gets after the procedure?
A No, that is in conjunction.
Q So that is something you would want himto
be at home with?
A Ri ght, a rental unit.
So when he's not actively participating in

t herapy, it's a passive machine, so constantly nmoving
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t he knee.
Q It's your experience that patients get one

of those prescribed for them after knee replacement

surgery?
A They do at our center.
Q The knee and hip brace we tal ked about.

The electric wheelchair so far as you told
us in your deposition he had an electric wheel chair,
or was in the process of being fitted for one a few
mont hs ago, is that right?

A | don't know exactly.

Q I f that's what the discussion was, do you
have any reason to disagree with it?

A No.

Q And so far as you know -- or I'msorry, you
don't know one way or another right now what the
status of his prosthetics is, is that correct?

A That's correct.

Q Did you bother to ask his | awyers what the

status of any of this is?

A Bot her to ask?
Q Yes.
A No, | don't think it came up.

| think it was nore about focusing about

the informati on we had at this point in tinme.
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Q At what point in tinme?
A When | made the reports and getting ready
for trial.
| don't think there was any kind of current
status evaluation. W didn't discuss it, was all the

i nformati on was what we had before.

Q But this is a dynam c report you told us,
correct?

A | agree.

Q Coul d be updated at any time with any new

information, correct?
A | agree.
Q So for you to tell the jury M. Moore's
most updated -- the current status and updated
i nformati on of what he had and what he needed, do you
see any reason you couldn't ask his |awyer?
A | don't know if that is part of this whole
process.
| mean, that's up to you all
| don't know if | have that capability of
doi ng that.
If I did, they would allow me, | would have

sai d, hey, we want you to see himone nmore time

before trial, but I didn't know that was part of the

rol e.
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Q You didn't ask, right?

A Well, | don't know if that came up, asked

Q Did you ask?

A | didn't ask

Q Did you ask if you could talk to M. Moore
about whether in the past six nmonths there's any new
updated i nformation?

A | didn't know I could.

Q Sir, did you ask?

A Well, | didn't know | could, so | didn't
ask.

Did you know if you could ask?
| didn't know.

Q You indicated in your deposition, and |
t hink you responded to M. Hymanson, you think you're
at an advantage over Dr. Jacobson (sic)in his
evaluation -- Jansen, |I'msorry, Dr. Jansen in his
eval uati on because you evaluated M. Moore, fair?

A | agree.

Q So you knew if you could evaluate M. Moore
to be able to fornmul ate di agnoses and a |lifecare plan
for him that you could at |east followup with him

does that make sense?

A No, because typically |I get one opportunity
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to see sonebody even, when |I'm working on the Defense
side, | get one opportunity to see somebody, don't
have multiple options to see themmultiple times,
that's not what |'ve been brought in, and not what |
under st ood.

Q | f you thought you could ask to get updated
information about M. Moore, or from M. Moore, would
you have?

A | don't know.

Q Al'l right.

|f we could go to the durable medical
equi pment, please.

Is there anything -- I"'msorry if I mssed
what you told us before.

Is there anything other than the wal ker for
transfers which shouldn't be on here?

A The el ectronic motorized wheel chair
shouldn't be on there, and it's bl ank.

Q Sur e.

Are there any of these things that M.
Moore doesn't currently have?
A | don't know.
| don't know about current.

| only know from when | saw him

Q Did he have any of these things at the tinme
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you saw hi n?

How about | ooking at your report?

A A shower bed or shower recliner.

Q He had at the time?

A Correct.

Q What about the bedsi de conmode?

A No, he didn't have that.

Q You told us that the bedsi de comode -- or

did you tell us it is a safety issue?

A In the m ddle of the night, yes.

Q So did you tell himthat, especially when
it came to things that were safety issues, that he
really should get thent

A | think I had a discussion with himto make
him nore safe because he's already fallen three
times, so | was concerned about that.

Q And you brought up the follow ng three
times:

Are you aware M. Moore's son wasn't aware
he had fallen three times?

A "' m not aware.

MR. P. HYMANSON: Specul ati on, Your Honor,
M. Moore's son
THE COURT: He asked whet her he's aware.

That is a fair question.
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MR. P. HYMANSON: W t hdr aw.

THE COURT: Was or was not was your
gquesti on.

The way you said it, it wasn't clear.
BY MR. WEAVER:

Q Dr. Fish, are you aware that M. Moore's
son testified that he didn't know his father had
fallen?

THE COURT: Did or did not?

BY MR. WEAVER:

Q Did not know his father had fallen three
ti mes?

A | wasn't aware of that.

Q In the deposition you weren't able to give

us any detail of the falls, correct?

A | just knew he fell.

Q Do you have any additional information that
you can tell us about those falls, other than they
happened?

A Not at this tinme.

Q Al'l right.

If we could just go to the home furnishings
and accessories, please.
The adjustable bed with air mattress for

3500, you indicated that he needs one every five
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years because the air goes out of the mattress?

A No, the equi pment goes bad, the air that is
contained in there can defray the mattress.

Q So is it your understanding that these

adj ustabl e beds with air mattresses only last five

years?
A Correct.
Q That's your experience?
A Yes.
Q And then home modifications, you talked to

us in your report and here what needs to be done.
Was there anything besides why any of the
doors that need to be done, that was wi dening?

A Ramps, wi dening of the doors, wi dening the
hal | ways, retrofitting the bathroomwi th more safety
equi pment, and then any other -- getting into the
closet, the closet had to be changed as well.

Q So ramp, widening doors, getting into the
cl oset, anything else?

A W deni ng the hall ways.

Q So are you --

A And the bathrooms retrofitted to make sure
there are grab bars and space enough to take a
wheel chair if you needed to.

Q Anyt hi ng el se?
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A | think we covered it.

Q Do you have an opinion on out of the
$80, 000 roughly how much a ramp would cost?

A Ramps depends on how many stairs he has
going into the space, so ranmps can cost anywhere
bet ween $1, 000 to 10,000, maybe 15, depends on the
compl exity of the ranp.

Q If M. Moore's son testified that there is

a ramp, would we be able to take that out of the

80, 0007
A |f there's a ranp, you can take it out.
Q By the way, did you see his home?
A | didn't see his hone.
Q Is it fair to say you're relying on your

experience what with need to be done?

A No, I"'mrelying on M. Moore telling me
what his house is |ike and what is m ssing.

Q So you relied on M. Moore, who is a
contractor, to tell you what with needs to be done,
is that fair?

A There's an advantage, he's a contractor.

Yes.
Q Are you relying on what M. Moore told you

needs to be done?

A l'"mrelying on M. Moore for the things he
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tells me.

Q And then we tal ked about the lift chair
recliner to help him get out of the wheelchair, is
that right?

A Not necessarily the wheelchair, it's a
di fferent chair.

When he's not in a wheelchair, he's in a
recliner, can get up out of the recliner or whatever
he' s doi ng.

Q Somet hing that would help take the stress
off of the shoulders, or any other body parts, right?

A Yes, and his residual |imb, and his
contral ateral | eg.

Q And what is the Hoyer |ift again?

A The harness device would get him out of
bed.

Q And that is the part that | m ssed, why
can't he get out of bed?

A Li ke I said, sonme days he may have a | ot
more pain, some days he may not be confortable, some
days will be harder to pull somebody out, or have
someone pull him out of bed, or help himtransfer, so
you want to have that |ift avail able for when they

aren't able to get him out.

Q He never told you he has any difficulty
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getting out of bed, did he?

A He said he had difficulty with all his
activities of daily living.

Q So he specifically told you that he had
difficulties getting out of the bed to the point he
may need a |ift to get himout?

A Correct.

Q He told you that?

A | don't know specifically that, but we
tal ked about bed mobility, transfers, walking,
getting in and out of the bathroom getting in and
out of his closet, just standing at a sink, since he
only -- didn't have his prosthesis that fit, so a | ot
of different factors we discussed of his activities
of daily living, and bed mobility is one of them

Q Can you point that out for me in your
report where there was any reference in any way,
shape, or form of him having difficulty getting out
of bed to the point where he needs a $5,000 |ift?

A Well, | think |I just discussed sonme of the

difficulties in his pain and functional difficulties,

so that is his -- My assessment of his overall
difficulties with his residual |limb and pain.
Q But I'm asking to show me anywhere in your

report where you tal ked about any difficulty by him
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getting in and out of bed.
A It's about transfers and functions, so it's
on page 2 in the chief conpl aint.
Q Okay.
Woul d you -- | don't see transfer function.
Woul d you read it?
A Functional difficulties, prolonged sitting,
nunmbness in buttocks.
Q |*mjust tal king about --
A |"mtrying to answer your question.
You cut me off.
THE COURT: Clarify the question, please.
BY MR. WEAVER:
Q | " m not asking about getting in and out of
chairs, we've gone over that in all the other
cat egori es.

What |'m specifically asking you, Dr. Fish,

Woul d you please tell me where in your
report it says M. Moore has difficulty getting out
of bed to the point he needs a $5,000 lift?

A Well, | tried to explain to you, it's the
whol e chief complaint and all the symptoms, and so
getting out of bed, and getting out of a chair, and

transferring to the toilet, and getting in the
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shower, these are all different functional activities
he's having difficulty with, and he described to me
he's having pain, difficulty and needs help, so it's
listed in the chief conplaints.

Q Where is it listed in the chief conplaints,
where are you tal king about difficulty getting out of

the chair?

A That and the functional difficulties and
the pain he has with the residual |limb, and his
pressure and pain in his limb while he's sitting, and

nunmbness in his buttocks, these are all aspects of
his other -- all functions.

Q But nowhere is there a conpl aint about
difficult getting out of bed, true?

A | don't know specifically out of bed, but
out of any type of chairs, or bed, or toilet.

Q Can we go to the next page?

So we tal ked about why M. Moore needs
ei ght hours of daily care every day, correct?

A | think we covered it, yes.

Q And then housekeeping, is that things that
you understood M. Moore was doing at the time he no
| onger can?

A Not that he no | onger can, just has

difficulty doing themwith all his functiona
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deficits, it's hard to do |l aundry, cleaning of the
house, making neals, doing dishes, all the things you
woul d think that a housekeeper would do in tidying
up, he's having a |ot of problems with those, that's
why | included that in the plan.

Q Fair enough.

Those were things he told you he had been
doi ng that he no |onger can, is that right, that's
true?

Q About the residual |imb pain, obviously if
that was a significant issue, it would be something
he woul d be raising over the | ast three years with of
all people, a pain managenent specialist, true?

A You woul d have to ask him

Q Can you think of any reason M. Moore
woul dn't tell his pain management physician if he was
havi ng residual |inmb pain?

A The frustrations of not having a |inmb, the
embarrassment of not having a |linb, the pain he has
in his other factors, the fact the medication's
hel ping him the difficulty in getting physicians
sonmetinmes to listen to you and your conmplaints, the
fact the visit may be very quick, he fell, feels
frustrated, a lot of different things can go into

t hat whol e factor him not explaining clearly,
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depression, anxiety, future care, Iimtations of what
he's able to do at hone.

Q You don't have any evidence of any of those
being a reason M. Moore hasn't told the pain
management physician that, correct?

A You woul d have to ask him

Q And then with regard to the medication you
brought up, are you aware the pain management records
are reflecting that M. Moore's having for |ack of a
better term 80 percent feeling better or success on
hi s medi cati ons?

A |'d have to see the record.

| don't recall

Q Woul d you have to see the records because
you don't even know what pain medication or any
medi cation he's on?

A Yeah.

| know what medi cati ons he's on.

Q What ?

A He's on Xarelto, Lisinopril, Oxycodone,
aspirin --

Q The success of any of his pain medicine
you're unaware of, is that correct?

A | don't understand.

Q How successful his pain management is, is
Bl LL NELSON & ASSOCI ATES 702. 360. 4677
Certified Court Reporters Fax 702. 360. 2844

142 AA02020




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

not something that you are aware of, is that fair?

A | don't understand what are you asking me.

Q | " m asking you, do you have any idea what
hi s pain management physicians are reporting how he's
feeling with pain management?

A Currently I don't know.

You woul d have to ask him

Q Ils that something you knew at the time you
eval uated hin?

A | had di scussions with him about his
current synptoms and problems, and his difficulties
with his pain and phantom sensation, so | assume he
woul d describe it to other providers.

Q And, Dr. Fish, wrapping up in a mment, but
you are a menber of the American Acadenmy Of Physica
Medi ci ne And Rehabilitation, correct?

A Correct.

Q And do you subscribe to the expert witness

testinony principles of ethics, have you ever heard

of thent
A. No.
Q Okay.

Have you ever heard that expert witnesses
who are nmenbers of the American Acadeny Of Physica

Medi ci ne And Rehabilitation have certain guidelines
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t hey should foll ow?

MR. P. HYMANSON: Your Honor, may we
approach?

THE COURT: Yes.

(Thereupon, a discussion was had between
Court and counsel at sidebar.)

THE COURT: Thank you.

For the record, the objection is overrul ed,
but with the understanding we tal ked about.

MR. WEAVER: Thank you, Your Honor.

Thank you, Dr. Fish.

THE W TNESS: You are wel conme.

THE COURT: M. MBride, do you have any
guestions for this witness?

MR. MC BRI DE: Yes, Your Honor, | think
just one.

CROSS- EXAM NATI ON OF DR. DAVID FI SH

BY MR. MC BRI DE

Q | want to assume hypothetically if M.
Moore had been admtted to the hospital on Decenber
25, 2016 and started on thronbolytic therapy, but
they were unable to clear the clot, and he woul d have
requi red an above the knee anputation on 12:26 or

12: 27, would all of the itenms that you have |i sted,
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woul d those still be items M. Moore would be

required to have?

A | f he had the anputation?

Q Yes.

A Yes.
MR. MC BRIDE: That's all | have.
Thank you.

THE COURT: M. Hymanson, any redirect?
MR. P. HYMANSON: Briefly, Your Honor.

Thank you.

REDI RECT EXAM NATI ON OF DR. DAVI D FI SH

BY MR. P. HYMANSON:
Q Dr. Fish, I'm going to be quick.
You have been up for a long tinme.
Let's clarify a few things.
s it unusual for a patient three years
after they have an unexpected anputation to not h
a lifecare plan in place |Iike the one you are

suggesting?

A Unusual ?

Q Yes.

A | don't know what you're asking.

Q | " m asking, everything that you are

recommending, if it hasn't been done yet, should

ave

it
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be done?
A Yes.
Q Al'l right.

And if it hasn't been reconmended by the
current treaters, does that mean that it's not
necessary?

A No.

Q I n your opinion do you think for the
wel | - being and | ong-term care of M. Moore it's
critical?

A Yes.

Q Have you ever recommended a replacement of
a knee, or hip, or ankle, or elbow prior to trying
some type of medication that alleviates the pain and
all ows someone to have a | onger period with that
joint?

A It depends on the age of the individual.

Typically I"mgoing to try the conservative
t hing and | east invasive, and there would be

i njections before going to a replacenent.

Q And this Dr. Jansen, who -- is he a medica
doctor ?

A No, he's not.

Q This gentleman, if | understand, is m ssing
a |l eg.
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Are you aware of that?

A | have heard he has.

Q And apparently from what we've seen
probably as high as the hip.

A | don't know where his anmputation is.

Q W Il that change any of your anal yses or
your recommendations to the | adies and gentl emen of
the jury?

A No.

Q And when you were captain of the United
States Arnmy, and did you work with anmputees during

that time?

A Well, | was active duty, so we didn't have
anmput ees.
Q Okay.

Did you ever refer to anybody in the
mlitary, any patient, that is a nice |ooking stunp?
A No.
Q When you did a fellowship in Baltimre --
A | did my residency at Johns Hopkins.
Q Probably the one of the most sought after

residencies in the nation?

A Yeah.

Q Did you work with amputees then?

A | did, with Dr. Dillingham one of the
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forempst experts on anmputations and prosthetics.

Q Did you ever hear Dr. Dillinghamrefer to a
patient as that individual with a stunp?

A He woul d have be so upset with any of the
residents and any of the doctors that would refer to
any individual that had a stump, and it was a
residual |imb.

Q Is it fair to say, if you would have done
t hat, you woul d have been potentially a former
resi dent?

A He becane the chairman of the depart ment,
so yeah, there's certain things you get taught about
respect for individuals, and those are one of the
things 1'll never forget.

Q Al'l right.

And is there anything in your afternoon
di scussion with counsel that changes your analysis of

your left hip pain?

A No.
Q And the changes that you did not nmake in
written formto your lifecare plan, they were | ess

t han 1,000, $2,000, is that correct?
A Correct.
Q And you said, if | worked for the Defense,

you woul dn't change anything in terms of how you did
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your anal ysis.
In fact, you have worked for the Defense,
haven't you?
A | have.
Q In fact, you worked for M. Weaver's firm

Lewis Brisbois?

A Correct.

Q M. MBride's firmas an expert?

A | don't know if I worked with M. McBride.
Q But you have worked both sides?

A Yes.

Q And whet her you're working on the Defense

side or Plaintiff's side, your testimny under oath
doesn't change, does it?
A No.
MR. P. HYMANSON: Dr. Fish, thank you.
THE COURT: M. Weaver, any recross?
MR. WEAVER: Thank you, Your Honor.

RECROSS- EXAM NATI ON OF DR. DAVI D FI SH

BY MR. WEAVER:

Q So, Dr. Fish, you have doubl ed down on how
insulting it is on to refer to residual |imb as a
stump, right to the point where M. Hymanson's asking

you if you used that term during your residency, you
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m ght have got kicked out, that's how bad you think
it is?

A | know Dr. Dillingham and he was |ike most
of my mentors in medical school, especially at Johns
Hopki ns, sticklers about us being respectful to any
i ndi vidual with any kind of medical needs, and his
interest mainly was in anmputees, and | never used the
word because it was drilled into us on the first day
when we got to the rotations, you never would use
t hat word out of respect for an individual.

Q We're not just talking about differences of
opi nions and the | anguage.

It's your testinmony to this jury, that it's
so insulting, so outside the normof a term that
anybody who uses it like Dr. Jansen doesn't have
i nsight with anputees, correct?

A | think you're blowing it out of
proportion, one, and being argunentative with me too,
but what |I'm saying is, that if someone is going to
say they know much about anputees, and they are an
amput ee thenmsel ves, | would expect themto have at
least a little bit of know edge about how to respect
ot her individual that have residual |inbs.

I f you want to make a big deal about this

one term that is fine, but you just asked ne that
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based on a lot of different factors with M. Jansen,
and one of the things | noticed was the way he
utilized the term

So | don't know why it's such a big dea
t oday, you're the one brought it up.

Q The reason why | think it's a big deal
today is because you made it a big deal in your your
deposition because he used the term

A No, | didn't.

Q Unl ess you're going to sustain another one,
make your own objection --

MR. P. HYMANSON: "1l object.

Argunment ati ve.

MR. WEAVER: "Il move on.

THE COURT: It is.

Go ahead.
BY MR. WEAVER:

Q So you brought up my firm

| want to be clear about this one nore
time.

You never would have told anybody wor ki ng
fromthe Defense that any nunber that you put on a
l'ifecare plan here today in Las Vegas, conmparing
apples to apples, is anynore expensive than on any

lifecare plan for any Defendant, right?
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A So when |'m asked by the Defense to | ook at
a lifecare plan, the Defense group always wants to
know what you're on the hook for, and I'm going to
give you the same nunbers | gave on the Plaintiff as
| did on Defense.

Q And you woul d never have told any | awyer on
t he Defense any of those nunbers would be any
different, right?

A The numbers are the numbers because that's
the value of the comunity in ternms of an average,
and the Defense usually asks me, what are we on the
hook for if this person gets all the care, and | tell
themthis is what they are on the hook for.

Q | want to be clear about this.

You woul d never have told say within the
| ast year or two any Defense |awyer a nunber in any
category that is different than any of those,
specifically a | ower nunber, right?

A | don't believe | did.

MR. WEAVER: Thank you.

Thank you, Your Honor.

THE COURT: M. Hymanson.

MR. P. HYMANSON: Thank you, Your Honor.
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REDI RECT EXAM NAT| ON OF DR. DAVI D

BY MR. P. HYMANSON:

Q So, Dr. Fish, you see where this is going,
someone is going to come in, have literature in
regards to a stunmp, sonmeone will come in say, | can
tal k about a stunp to a person mssing a | eg.

Does -- If that is to happen, does that
change your opinion in the manner in which you and
t hose that you have worked with over the decades
woul d refer to a patient mssing a |inb?

A No, it wouldn't me at all.

MR. P. HYMANSON: Thank you, sir.

THE COURT: Let's see if any of the jurors
have questions for this witness.

It |looks Iike we have a few jurors
guesti ons.

Go ahead and conplete them and make sure
you include your juror name and juror number.

Once you conplete them the marshal will
bring themto ne.

W Il counsel approach please to review the
guestions?

(Thereupon, a discussion was had between

Court and counsel at sidebar.)
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THE COURT: Al'l right.

Dr. Fish, we do have sonme questions from
the jurors. They appear to all be sort of stand
al one questions, so I'mgoing to ask them one at a
time.

You will respond to the best of your
ability to the jurors, and of course when we are
conpleted with all the questions, counsel will have
an opportunity to follow-up.

The first question:

Was his smoking habit a factor in assessing

M. Moore's |ife expectancy for purposes of the life

pl an?

THE W TNESS: Yes.

As you recall when | tal ked about the
e3xpectation of life, | prefaced it by six years, and

smoki ng woul d be a factor.

THE COURT: Do you know the approxi mate
date of the three times that M. Moore fell since his
anput ati on?

THE W TNESS: | don't.

THE COURT: |s the prosthetic cost on the
chart the cost of new prosthetics, or the cost of
parts slash supplies to fix slash modify M. Moore's

exi sting prosthetic?
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THE W TNESS: New.

We can always go into little details, but
little brings break here, and there it's again to be
detailed, and trying to give you a bigger picture,

t hese are for new pieces, or a whole unit.

THE COURT: Okay.

Dr. Fish, how much of the lifecare plan is
directed towards the above the knee amputation and
potential future needs, and how nuch is directed
towards M. Moore's co-norbidity?

THE W TNESS: Most of it's going to be
directed at the above knee anputation.

The co-nmorbidity is a factor has to be
dealt with within the plan.

THE COURT: M. Hymanson, any foll ow-up
guestions with regard to the jurors?

MR. P. HYMANSON: None.

Compliments to the jurors.

No questions, Your Honor.

THE COURT: How about M. Weaver?

MR. WEAVER: Just one nonment, Your Honor.

THE COURT: Yes.

MR. MC BRI DE: Not hing from me, Your Honor.

THE COURT: All right.

MR. WEAVER: I|"m just |looking to see what
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the co-nmorbidities were.

It's such a good questi on.

Thank you, Your Honor.

No questions.

THE COURT: All right. Thank you.

Dr. Fish, your testimony is conpleted.

You are excused.

THE W TNESS: Thank you.

THE COURT: Ladi es and gentlemen of the
jury, we are going to take our evening recess at this
time, and we'll ask you to return tomorrow at 1:30
and resume with testinony at that tinme.

(Jury admoni shed by the Court.)

THE COURT: Thank you.

Have a good ni ght.

See you tonmorrow.

(Jury excused fromthe courtroom)
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(Thereupon, the follow ng proceedi ngs were
had out of the presence of the jury.):

THE COURT: Just a couple of quick
housekeeping matters, then | want to have a quick
schedul i ng deci si on.

Because this most recent thing we
di scussed, | wanted to note Court's Exhibit 7 and 8,
t hose are marked respectively, the recent juror
guestions we asked of Dr. Fish.

Juror Number 1 had three questions we
asked, and Juror Number 5 had one questi on.

| want to know the questions | did not ask
on jurors number 1's list is Court's Exhibit 7, was
because Juror Number 1 X'd it out, so that is the
juror's mark, not the Court's.

We al so had a bench conference with Dr.
Fish's examation, this was an objection posed by M.
Hymanson during M. Weaver's questioni ng when he was
asking about errors in the report, and whether or not
t hey had been corrected.

The report itself had been re-corrected, or
reprinted, or reissued, however you want to phrase
it, where M. Hymanson asked to approach.

We had some conversation about what we were

di scussing, and | think when we returned, M. Waver
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sort of clarified what he was asking, and finished
that |ine of questioning there.

| honestly don't remember at this noment
whet her | sustained or overruled, but at the end of
the day | think we were able to proceed properly with
guesti on.

M. Hymanson, any further record on that
bench conference regarding the objection to the
guestion regarding Dr. Fish, or regarding others in
his report?

MR. P. HYMANSON: No, Your Honor.

THE COURT: M. Weaver.

MR. WEAVER: No, Your Honor.

THE COURT: The scheduling question then,
do we have a better estimate now how far behind we
are?

| know we thought today we woul d get done
with him and we were going to take a Defendant's
wi t ness out of order, and |I'm guess you figured out
t hat wasn't going to happen, but what are we | ooking
at for tomorrow, and how far do we think we are
behi nd right now?

| didn't finish explaining yesterday, | do
not technically have a trial next week. | did have

to send a three to four day crimnal trial to

Bl LL NELSON & ASSOCI ATES 702. 360. 4677
Certified Court Reporters Fax 702. 360. 2844

158 AA02036




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

overfl ow. Obvi ously if you were only going to take
Monday, we can take that trial back, and we are
obligated to take them back if | don't know for sure
about that until Thursday afternoon, before we appear
at the overfl ow.

| "' m assum ng we're going past Monday of
next week.

Any estimates fromthe Plaintiff how far
behi nd we are?

MR. P. HYMANSON: Do you want to do that
trial?

THE COURT: Don't ask me right now.

M. Arntz, what are we estimating we're at
right now, so we can go to Dr. Lasry and the Moore's,
what el se do we have?

MR. ARNTZ: Are you calling WIlson?

MR. MC BRI DE: Yeah.

THE COURT: So --

MR. MC BRIDE: W Ison and Dr. Jansen

THE COURT: Out of order then?

MR. MC BRI DE: Yes.

THE COURT: And then finish.

Anybody el se besides that?

MR. WEAVER: For sure?

No.
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THE COURT: That's them tomorrow, and |

know we tal ked about taking the Moores on Thursday.

We are still trying to figure out a
| ocati on. It's one of the things | haven't finished,
but we will figure that out tomorrow to do that, but
it will depend M. Moore in the morning or afternoon,

SO --

MR. ARNTZ: On Thursday?

| thought Thursday was a half day.

THE COURT: Yeah, that's right.

So sorry.

The afternoon on Thursday.

So then if we end up over into Friday,
woul d it make a difference?

Where are we at?

MR. ARNTZ: Maybe a day behi nd.

THE COURT: Okay.

MR. MC BRI DE: As it stands right now, Your
Honor, | would agree with that.

| would think we can try to push through.

The difficulty will be putting our clients
on and getting them off and on.

| think at the nmost | would say we could do
cl osi ngs by Tuesday, Tuesday afternoon.

THE COURT: That is okay.
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"Il leave the trial in overflow, but
counsel didn't have huge heartburn over that.

| don't have any connection to it, other
than it's assigned to me as the crim nal docket.

When do we think we'll call M. Moore, to
have a better idea?

MR. ARNTZ: " mstill |ooking at Thursday.

THE COURT: Okay.

| understand we can't be certain.

MR. ARNTZ: | can be fl exible.

He may not be able to be flexible.

THE COURT: There may not be a dig
difference on Thursday afternoon as Friday.

| don't want to ask now for Thursday and
tomorrow go, never mnd, make it for Friday.

| know upi can be fl exible.

So are we better served saying Friday
mor ni ng, or pretty sure Thursday afternoon, and need
it for Thursday afternoon?

|'"'mtrying to get some certainty as much as
possi bl e when you will call him so I can get that
arranged.

MR. MC BRIDE: W have some of our experts
flying in for Friday, so our preference would be if

t hey can be off and on on Friday, and we do the
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Plaintiff's on Thursday, plan for that.
| think that was kind of our thinking.
THE COURT: | f that works, that's fine
we'll secure something for Thursday afternoon.
MR. MC BRI DE: Gr eat .
MR. ARNTZ: Okay.

THE COURT: Anything else?

MR. MC BRIDE: | don't think so, Your
Honor .

MR. ARNTZ: Thank you.

THE COURT: Have a good ni ght.

(Proceedi ngs concl uded.)
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|, Bill Nelson, a Certified Court Reporter
in and for the State of Nevada, hereby certify that
pursuant to NRS 2398.030 | have not included the
Soci al Security number of any person within this
document .

| further Certify that | amnot a relative
or enployee of any party involved in said action, not

a person financially interested in said action.

/sl Bill Nelson_
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CERTI FI CATE

STATE OF NEVADA )
) ss.

CLARK COUNTY )

I, Bill Nelson, RMR, CCR 191, do hereby
certify that | reported the foregoing proceedings;
that the same is true and correct as reflected by ny
original machine shorthand notes taken at said time

and pl ace.

/s/ Bill Nelson

Bill Nelson, RVMR, CCR 191
Certified Court Reporter
Las Vegas, Nevada
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| NDE X

M = McBri de
W = Weaver
W TNESS DR CR RDR RCR
Dr. David Fish 12 61-W
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Las Vegas, Nevada, Tuesday, February 4, 2020

(Thereupon, the followi ng proceedings were
had out of the presence of the jury.):

THE COURT: | think I know one of the
t hi ngs outside the presence, but just go ahead.

What do we have outside the presence?

"1l take them in whatever order.

MR. MC BRI DE: Sur e.

One of the things | think that we were
concerned about, this goes to one of the notions for
partial summary judgment that we filed before the
trial about the testimony, and in terms of the
evi dence of the reasonabl eness and necessity of the
billing and the medical bills comng in in this
particul ar case.

We understand from counsel today that this
is the first time we've been informed that they
intend to get that information out through Dr. Fish
t oday.

Well, the problemw th that again is, this
is what | addressed, Your Honor, is there's no
foundation for that because at the time of his

deposition Dr. Fish had not been provided with the
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bills, and in fact when asked, he specifically said
-- his deposition was taken October 24th, 2019, he
stated that no rebuttal report was done by Dr. Fish,
and no rebuttal report was requested, and he's not
been asked to do any further work.

Then he also said there were no materials
t hat he reviewed after July 19th, 2019.

| have a copy of both his report, as well
as his medical evaluation an lifecare plan.

Nowhere he tal ks about the records he
revi ewed.

Nowher e does he discuss the medical bills,
or does he address that at all.

He states specifically, he was asked to
evaluate the nmedical records and perform an
exam nati on of Darell Moore.

He does not offer any opinion whatsoever or
comment what soever on the reasonabl eness or necessity
of medi cal expenses at all.

Again, his medical evaluation and lifecare
pl an only addresses future |lifecare needs.

Again, we -- he also did not speak to any
of M. Moore's health care providers to get any
additional information regarding billing or the

reasonabl eness or necessity, and he was not asked to
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do so.

So we think that at the outset | wanted to
bring it to the Court's attention now, rather than
interrupt the testimony.

THE COURT: Sur e.

MR. MC BRI DE: Because | don't believe
there's any foundation for that.

THE COURT: Well, for the record, before |
hear you -- M. Hymanson, are you going to be
addressing the response?

MR. P. HYMANSON: Okay.

THE COURT: You were standing so.

Let me make my record.

So each of the parties have submtted their
orders on the prior motions that were heard the
motions in limne and nmotions for partial summary
j udgnment .

| have actually signed them all.

The reason | haven't given them back yet
was there was one in the Nurse Practitioner Bartnus'
order that | just wanted to double check on the JAVS
because | still didn't have the clerk covering that
day's m nutes, and | thought there was either some

additional or new, and | had given the response not

rel evant to this discussion, but | wanted to let you
Bl LL NELSON & ASSOCI ATES 702. 360. 4677
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know, that's the only reason |I held these up.

MR. MC BRI DE: Sur e.

THE COURT: As far as the one from Dr.
Lasry, he prepared, M. MBride does indicate that
the motion for partial summary judgnment and Nurse
Practitioner Bartmus was denied without prejudice,
and Def endant may raise the notion again should there
be a |l ack of evidence or expert testinmony to support
Plaintiff's claimfor past medical expenses.

So we are at that place now.

As you indicated, based on your belief that
Dr. Fish is not appropriate to be able to provide
this testimny, so --

MR. MC BRI DE: | do have a copy of his
report if Your Honor would like to | ook at it.

THE COURT: Il will take your
representations that they say otherw se, and | need
to read it, so be it.

If their argument is, it's not in Fish's
report, but he did review these things, and should be
entitled to supplement now, we can have t hat
di scussion, but | don't know what the argument is, so
l et me hear.

Who wi shes to make the argunment on behal f

of the Plaintiff?
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MR. P. HYMANSON: Court's indul gence, Your
Honor .

Your Honor, | think counsel made some good
points, and | think you are right, we have some
arguments we could make, and we come into a sl ugfest
in terms of trying to get evidence into the Court
t oday.

Our goal today -- my goal is to get Dr.
Fish on and hope he doesn't have to return again.

| think we can address that with regard to
wi tnesses at a later time.

So | think rather than get into a joust at
this point, we'll just put Dr. Fish on with his
report and get to it.

THE COURT: So it's not your intention then
to try to do past nmedical expense billing, review

with Dr. Fish?

MR. P. HYMANSON: | will not do that with
Dr. Fish.

THE COURT: Thank you.

We'l|l save it for another day.

If I get a chance to | ook at the JAVS, 1|
get all the orders filed and back, but | do have them

with me if there's ever an issue.

But thank you for raising it.
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We still have the other Dr. Fish matter.

Was there anything el se?

MR. P. HYMANSON: We do have follow-up when
the records do cone in, Your Honor, there's sone
issues still have to be clarified.

There still needs to be some redaction to
the ones were going to be made, plus Exhibit 100 is
already admtted, there's sonme insurance references
have to be redact ed.

THE COURT: Okay, yes, certainly.

We can't expect my Court clerk -- Certainly
t he Court cannot be responsible to review every piece

of paper independently if those itens don't have

t hose.

MR. P. HYMANSON: We'Il| address that if we
move those into evidence, we'll nove themin with the
under st andi ng that the redactions may still be

necessary.

THE COURT: Thank you for that
clarification.

The [ ast matter of course was |eft
unresol ved for the most part in terms of we've
al ready had some of Fish's testinony, we're going to
have nmore, and the issue of the Medicare inquiry.

| think we're going to have an opportunity
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to deal with that between conpletion of his testinony
before we do cross.

Originally I thought comng into today was
based on M. Arntz because Dr. Fish needed a del ay,
we should deal with that, but he's here ready to go,
the jurors are here ready to go.

| think we can do that before they do their
Cross on a break.

MR. P. HYMANSON: Very good, Your Honor.

THE COURT: Let's go ahead and have Dr.

Fish come in.
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(Thereupon, the follow ng proceedi ngs were
had in open court and in the presence of the jury.):

THE COURT: Wel conme back, | adies and
gent | emen.

Thank you for your patience while we
addressed a few matters before we had you join us.

As we mentioned when we concl uded
yesterday, we were able to arrange for Dr. Fish to
return today, so the witness who we were with on the
end of the Court day on Friday is now going to be
recalled at this time to conplete his testinony.

We can officially recall himif you like,
M . Hymanson.

MR. P. HYMANSON: Thank you very nmuch, Your
Honor .

The Moore's would call Dr. Fish to the
st and, pl ease.

THE COURT: Al'l right.

Thank you, Dr. Fish.

When you reach the stand, you may have a
seat .

You are resum ng your testinony. "' m just
asking you to acknow edge for the record you're still
under oat h.

We are not going to re-swear you, just ask
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you to acknow edge for the record you understand you
are still under oath from your prior testinony, which
concl uded unfinished on Friday, correct?

THE W TNESS: That's correct.

THE COURT: Thank you.

M. Hymanson, you may begin.

MR. P. HYMANSON: Your Honor, may |
approach and turn the board around?

THE COURT: Yes, you may.

CONTI NUI NG DI RECT EXAM NATI ON OF DR. DAVI D FI SH

BY MR. P. HYMANSON:
Q |'"m pretty sure that one is not yours.

Al'l right. Dr. Fish, welconme back?

A Thank you.
Q | appreciate your returning.

And let's see what we can do about getting
you home before the sun sets.

We were talking about therapist | believe,
and we just finished, we had done an overview of the
entire plan.

This is the overview of the ten years the
entire projected costs, and we have had been tal king
about specifically therapies, and |I think we had --

we were talking about a dog conpanion for care.
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Woul d you explain to the | adies and
gentl emen of the jury, is that a dog you pet and say
t hanks for being here?

What is the function of such an ani mal ?

A It's actually a trained animal that is a
hel per animal, not |ike a service animl you m ght
see in the airplane, everyone can al ways get away
with making a | abel for that, but it's an actual
trained animal that will grab things for you, will
tell you if there's things wong, or if they are
war ni ng you about somet hing, their individual owner.

They're very highly specialized dogs, and I
found with individuals with amputations they just
change a |l ot of the factors of their well-being, and
also help them with day-to-day activities.

Q Thank you.

Let's move on to diagnostic testing if you
could, that is the next thing, the next graft that
you have.

I n that diagnostic testing you have first
off an MRI of the knee and hip.

What is the purpose of an MRl of the knee
and hip for M. Moore?

A The idea is to get a surgical case, since

' m projecting he needed a knee and hip replacement,
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t he best imaging we have is an MRl to show best and
totally, so the surgeon's aware of what to avoid, or
what to cut, or what to prepare for the surgery.

Q The MRI is a baseline, so the doctors can
know into the future his condition?

A Well, the idea is, the best way of |ooking
into a knee wi thout invasive -- anything invasive is
to do an MRI, the best kind of anatom c structure we
can | ook at, as opposed to opening the knee, see what
you can get.

You ki nd of know as the surgeon to plan an
MRI as the | east invasive, best way we know how to
get anatomy structures.

Q I n that diagnostic testing, it goes into
some detail on the knee and the hip.

Woul d you explain again to the | adies and
gentl emen of the jury why you believe that this is
not something that may happen, but most |likely a
repl acement of both M. Moore's knee and hip would be
required?

A |*'m going to the board?

Q Go to the board.

A Remenber, | drew the picture out, so you
all can see.

Remenber, this area is removed when he's
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not wearing a prosthesis and not in his wheelchair,
he's going to be putting all the force and wei ght on
what they call the opposite side, the hip and the
knee, and in my discussions with him he was already
sayi ng he was having hip and knee problems, so based
on my experience with other amputees the |ikelihood
and probability of a replacenment is high.

So you need to have preparation for it, you
need to have x-rays yearly to make sure that you know
what the joint space | ooks |ike, and even after the
repl acenment what the hardware | ooks |ike.

Q And you didn't say specifically, but is
that also the potential risk is in the ankle as well?

A There's really not good ankle replacenment
surgery, so that is why it's not included.

Yeah, you are putting a |ot of force on the
ankl e, but most of the force is going to translate to
the hip and the knee.

He's not really conplaining of ankle-type
problems when | discussed it with him

Q We got | ab testing and bl ood work over the
ten-year period of $4,950.

What type of lab work is that?

A It's going to be a conplete blood count,

liver function test, PTT, your prothrombin time for
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bl eedi ng, clotting disorders, given he has poor bl ood
flow already into his | ower extremties, you want to
make sure that all of the functioning of the organs
is appropriately eval uated.

Q And you have x-rays of the knee and hip
fromage 72 to 78, and a $1800 charge.

Explain to the | adies and gentlemen of the
jury the functioning and purpose of those x-rays.

A What | just tal ked about was to make sure
t he hardware is intact, hasn't noved, or rotated, or
changed in any way, so you want to yearly look at it
with the orthopedic surgeon that places the knee and
the hip in.

Q And you have x-rays T and L spine for
stimulator |ocation. That is yearly cost of 300, for
a total of $1800 over a ten-year peri od.

Explain to the | adies and gentlemen of the
jury the purpose of that.

A Okay.

| "' m going to the board.

As you recall, I was tal king about the --
this is the brain and spinal cord and nerve roots
come to here, and this was the battery, was the
pacemaker for the generation of electricity into the

spi nal dorsal colum, so the symptonms of pain are not
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felt. This battery is kind of |like a watch in the
| ower | umbar spine area and in the upper thoracic
area. That is the lunmbar, was the | ow back

So you want to make sure the | eads don't
m grate or nmove each year. \When you programthis
t hing, you want to make sure the battery's
appropriate, so you take x-rays of both the thoracic
and | unmbar spine to see where the hardware is.

Q And how does that compare, the stinulator,
assum ng that it gets worse, would that elim nate the
need for the Oxycontin or Opioids he's taking on a
regul ar basis?

A That's the point, you need to come off of
Opi at es.

| think I discussed this before, there's an
Opi ate epidem c, and we're slow to realize people are
dying fromchronic Opioid use, and it's not good to
be on those chronically, and the stinulator can help
elimnate the need for Opiates.

Q s it your professional opinion that the
stimulator will do more to alleviate the phantom pain
of the mssing |inb?

A Ri ght .

The Opiates you nean?

Q Correct.
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A Correct.

Q So per the diagnostic testing over a
ten-year period, you're |ooking at $12,250, and based
on your experience and expertise do you think that is
a reasonable cost for that ten-year plan?

A Correct, yes.

Q Al'l right.

| f you turn -- Let's go to next the
medi cati ons.

There's been discussion, in the deposition
t here was di scussion where counsel talked to you
about the type of medication he was currently taking,
the type of medication you' re recomending, and let's
tal k about the medication that you are recommendi ng.

So are you aware if M. Moore is currently
usi ng any of those medications?

A No, | don't think so.

Maybe the nmulti-vitam n.

Q Woul d through the medications for the
| adi es and gentl enmen and explain why these
medi cati ons would be to his benefit?

A Al'l right.

So the plan is to optim ze medi cal care,
and so |I'm putting a plan together, this is how I

treat individuals who are like him not just throw ng
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things in there to throw things in there, and as |
sai d, before the plan needs be nore for medical
probability, and the best way to optim ze medi cal
care, you are adding a dog, a stimulator, everything
|'"m putting in there.

What Cynmbalta is, is an anti depressant
medi cation, helps with mood stabilization, but it's
al so got an advantage in that it also helps with
nerve pain, which is what we think the phantom pain
sensations are also involved with the nerve pain, or
are brain pain, a central process, so what Cymbalta
does is not only calms the enotional content of
peopl e, but also helps with the nervous system

Same with Neurontin. Neurontin is a
medi cation that has been used for seizure control
but we found it doesn't do very well for seizures.
What it does do really well for is calmng peripheral
nerves. So Neurontin in combinati on what Cynbalta
really helps with comon phantom pain.

The reason why you don't just rely on one
medi cation and treatment only, and you add the
stimulator, you want to attack this in nultiple
di fferent areas.

The ones | found in nmy experience is that

if one thing is not the thing that works, you have to
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go with multiple areas to get the best results.

Col ace is a stool softener. That is with
all the medications he's taking to make sure he has
proper bowel movenments.

And then a nmulti-vitam n because his
overall conditioning is decreased, he hasn't been
exercising, so you need to try to get as many
vitamns in himas you can.

Q And you are not saying that these are for a
ten-year period, these are the medications and the
only medications he will need, it could change as
t hi ngs go, depending on M. Moore, is that correct?

A | can even go into nore detail with this.

When someone gets a knee or hip
repl acenment, or gets a spinal cord stimulator
i mpl ant, they are typically placed on antibiotics one
or two weeks and may get some pain medications as
wel | .

| *'m kind of giving you an overall snapshot,
not going into detail because it gets too cunbersome,
you kind of |ose focus on what the real issues are.

Q Somet hing as sinmple as the Col ace stool
softener, it's delicate because -- but the worst
thing for an amputee is if they are constipated or

sonmet hing, get up go to the bathroom several tinmes

Bl LL NELSON & ASSOCI ATES 702. 360. 4677
Certified Court Reporters Fax 702. 360. 2844

20 AA01898



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

when they don't have to, they have to get up, nmove,
and there's a lot involved on a daily basis, so that
is likely to go over those type of things, but that
is pretty critical for someone in that situation, is
t hat correct?

A Well, you also have to remember that ny job
is also to |l ook at function and how to get someone
safely fromthe bed to the bathroom to the shower,
how to get someone safely fromthe chair to the
bat hroom to the shower, how to stay safe in the
shower, how to be safe within their own environment.

So you nmost people don't think about going
to the bathroom

If you really have to go, don't have your
prosthesis on, how do you get up and be safe by
yourself and not fall, which he's already fallen a
couple times, so those are things that go into the
pl an and functional analysis for M. More Moore and
any individual like him

Q So doctor you have your ten-year plan, the
medi cati ons for $41,479, correct?

A The Cymbalta will be the expensive one
because there is no generic for it, but I find it's a

very useful medication.

Q Let's tal k about that briefly because many
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people go to the pharmacy, and they are prescribed a
regul ar medication, but they wind up with the generic
because it's | ess expensive than some of these

medi cations don't qualify for generic, haven't been
on the market [ ong enough, is that accurate?

A Wel |, Colace, multi-vitam ns are al
generic, and the Cynmbalta is a much nmore newer
medi cation, is not generic yet.

Q Thank you.

Let's go to supplies if we coul d.

Again, you have -- first of all, you have a
knee RPM machi ne.

What is that, a rental ?

A When sonmeone has a knee replacement, which
is different than a hip replacement, we found that if
you just sit there after the replacement and not have
the knee, gently move in what is called
fl exi on-extensi on, where you have your knee go back
and forth, so it straightens and bends, we find that
peopl e have better outconmes, and so that is why the
rental unit for a short term just to make sure the
success of the knee replacement is there.

Q So is that the one where you conme out of
surgery, you wake up, and your knee is actually

moving, is that the machi ne?
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A | hope you don't wake up from surgery with
your knee novi ng.

Q After surgery, but in your hospital bed
after surgery, is that the machine they put on to
stimul ate movement for ten hours out?

A Correct.

Q Okay.

And there's a knee and hip brace for $450
for the life of the ten-year program \What is that
for?

A When you replace the knee and the hip, you
have to be very cautious of dislocation, especially
if the injury was just getting up, so after hip
surgery a brace is used to insure the prosthesis
stays in place until it's healed, it goes to the knee
as well to make sure everything is stabilized,
doesn't pop out or go out of place.

Q The next one is electric wheelchair.

M. Moore is here and has a wheel chair.
Are you saying he needs a different chair?

A Yeah, |1'm saying he needs an electric
chair.

Q Why does he need that?

A What we tal ked about before, he has a

hi story of shoul der problems, and manual |y pushing
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his chair around would put a |lot more stress on his
shoul der, and then whoever is helping himalso has to
put a |lot of stress pushing him around.

And, you know, it's to be nore in the
community and have that community integration, |
think -- or | believe he would be better off with
havi ng an electric wheelchair, it will give himnmore
more ability, put less strain on his heart.

While | do think he needs to exercise with
his prosthesis, | don't think that is the mode of
movi ng around when he's in a community situation.

Q So you have replacement for two wheelchairs
during this ten-year period, so $9, 220. I's that the
going price for the wheelchair?

A No, that is the manual wheel chair.

Q | apol ogi ze.

The el ectric wheelchair replaced every five
years, and they are $32,352.44 a chair, correct?

A Correct.

Q And that is $64, 7407

A Correct.

Q | s that a reasonable price for an electric
wheel chair?

A That's correct, all the prices are average

val ue. They can get very expensive, way higherm

Bl LL NELSON & ASSOCI ATES 702. 360. 4677
Certified Court Reporters Fax 702. 360. 2844

24 AA01902



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

dependi ng the type of wheelchairs you get, so |
want ed the average reasonabl e cost.

Q So the titanium all the other |ightwe
chairs are a | ot nore expensive?

A Yeah.

| f someone is a quadriplegic, can't

i ght

maneuver thenmselves at all, actually they blow air
into a tube, that type of chair is upwards $100, 000
because it has to be very specialized and set for
them as well as all the equipment with someone who
is a quadriplegic.
Q The manual wheel chair every four years you
have $9200.
| f he has an electric chair, why would he
need a manual chair?
A A lot of times for ease.
Sonmetimes it's hard to transport an
electric chair, so you're doing a quick trip
somewher e, having a manual wheel chair gives you
flexibility you may not have with an electric
wheel chair.
If you're only going sonmewhere for a short
di stance, not planning on being out all day, you
m ght take the manual chair.
Q Sonmetinmes will they keep the electric chair
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in the van, and so they don't have to keep taking it
in and out, and use the manual around the house?

A | found that nmost people don't, if they are
going to do a trip like that, don't make the effort
to put the electric wheelchair in the van, and if
they do, they m ght as well just use the electric
wheel chai r.

It's cumbersome to get it in, so if you're
doing all the work to get it in, you m ght as well
use it.

Q The next itemis you said he's going to
need a prosthetic, and he already has one, right?

A He does.

Q A prosthetic that doesn't work, what is the
val ue of that?

A It's not it doesn't work, it just doesn't
fit properly, so | guess in essence it doesn't work,
but it's not very useful if you can't use it for
sure.

Q And is this with some work, is that the
type of prosthetic that can work for him so he
doesn't have the second one, or is your opinion he
needs a conpletely different type of prosthetic?

A No, he can use the one he has, it just

needs to fit better.
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These are all the supplies for what he has.
Q And there's a |ot.

The cost is $18,800.97, and that needs to
be replaced every four years, so you have to replace
it twice for $37,795, and as | understand there's a
| ot involved in the prosthetic in ternms of cost and

fitting and size and those type of things, is that

correct?
A Ri ght .
That's included in the cost.
Q But | mean, there are things |like sockets

and cushi ons and knee joint |ocks, things |ike that,
t hose are all expensive itenms built into the
particul ar prosthetic, right?

A And when you tal k about the conponents of

Q Al'l right.
And then we've got a separate item of

sockets that need to be replaced twice for $44, 660.
What are sockets?

A Well, that is going to be the silicone ge
t hat needs to be replaced nmore frequently, typically
because it's going to be connected to the body nost
i kely, so the prosthetic is one conponent, then you

have the socket that goes inside the prosthetic
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conponent, as well as the socks which are cheap, but
t hey wear out pretty quickly.

Q Al'l right.

And then the socks are $98.67, 30 pair for
life $986. Are these the conpression socks, or
different types of socks?

A They are nmore for padding. It goes on the
silicone gel to insure there's a cushion between the
pl aster and the silicone, and the body and the
pl aster, so kind of |like a cushion conponent.

Q Woul d 30 pair for a ten-year period be

enough?
A | would think so.
Q When they wear out, do they wear out in a

particul ar place, or just wear out from use?
A Usually they will wear where the pain is
| ocat ed.
| f you remember the drawi ng, the pin goes
in to the prosthetic, that is usually where it wears
out, or tears, or puts a |ot of pressure on it.
Q The |l ast thing, supplies, you have the
wal ker .
What if he has a wal ker now?
A He said he did, but off to top of ny head |

woul d have to see the report.
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Q So if he has a wal ker that has to be
repl aced every so many years, is that correct?
A Ri ght .

And the point is, that to be safe it's very
difficult for an anputee to use a cane, and a wal ker
has four points of support, and when you get up out
of bed, you want to get over to the bathroomin the
m ddl e of the night, it's easier to use a wal ker by
the side of the bed, or than to put on your
prosthetic, or even get into a wheelchair and wheel
over.

Q You' re suggesting a cane.
Woul d that also include crutches, they
probably are not the best inplements for M. Moore?
A No, because he's already been shown to have
fallen, and you want as many points with the ground,
and the wal ker makes nore sense, that's why | didn't
add a cane or crutches on the plan.
Q Al'l right.

And so for annual costs you have $15, 944,
and for a ten-year cost $159, 440.

Dr. Fish, when you made your anal ysis of
the ten-year timeframe, was that fromthe time of the

amput ation, or fromthe time you initially eval uated

hi m?
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A The time | saw him

It wouldn't go fromthe tinme of the
amput ati on because you don't know how someone's going
to respond, and you also don't know what their needs
are, so by the time | actually evaluated him

Q That was in July of |ast year?
A Correct.
Q Al'l right.

Let's go to durable medical equipnment if we
coul d.

Now, before we go into detail on this, this
IS your reconmmendati on.

Do you know at this point what equipment
M. Moore has or doesn't have?

A | don't have my report in front of ne.

| had it listed out, but | would be
guessing at this point.

| know he didn't have a bedside motorized
chair or a shower recliner -- | made a m st ake.

We pointed out in the deposition the walker
is in there twice, and electric nmotorized wheel chair,
and the Roho cushion should have been included in the
ot her one, so those should be taken out.

Q For exanple, on durable nmedical equipnment,

the electric notorized chair is |listed, but it
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doesn't have any cost to it, correct?

A Correct.
Q And the shower recliner, what is that?
A Well, the idea is again that being safe in

t he bathroom and for himto stand and shower is
probably not safe, so you want a bench or recliner he
can actually shower with, or someone help him shower
to make sure he's safe and doesn't fall in the
bat hroom

Most people are actually going to fall into

the transfer in the shower, but once you are in the

shower you tend to fall if you don't have the
recliner.
Q For recliner, bedside notorized chair, the

toil et bench, and the wal ker for transfer, the first
three replaced every two years?

A Correct.

Q And the wal ker for transfer should be
repl aced every five years, correct?

A Ri ght, but that was covered in the other.

Q Al'l right, very good.

So you have for durable medical equipment

$1, 058. 50, and an annual cost and |ife expectancy
10, 565, correct?

A. M nus the wal ker numbers of 6 to 900.
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Q Al'l right. Very good.

Let's go to home furnishings and accessory.

When you do an evaluation such as this, is
t here always a home furnishing accessory component ?

A Yes.

Q The first item you have is an adjustable
bed with air mattress.

Woul d you explain to the |adies and
gentl emen of the jury why there needs to be an
adj ustable air mattress?

A He's already shown to have skin breakdown
problems, and with poor vascul ar supply with the
amput ati on he's not going to be noving around very
well in bed.

It's very hard to move yourself around when
you have a m ssing a |inb.

So the air mattress will help with the skin
breakdown while he's in bed, and adjustable means you
can inflate it more or |less, so that you have the
proper -- to pressurize the component of the bed for
safety of the skin.

Q And the skin breakdown, is that the type of

thing that |l eads to bed sores?

A Correct.

Q And that can be very difficult for someone
Bl LL NELSON & ASSOCI ATES 702. 360. 4677
Certified Court Reporters Fax 702. 360. 2844

32 AA01910




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

who isn't very nobile?

A Ri ght, for someone not mobile, and al so you
coul d have breakdowns on the residual limb as well.
Q So that needs to be replaced every five

years. The initial cost is $3500, for a total cost
of $7,000.

And after three years why would that bed
need to be replaced?

A Well, the air component to it there all the
time puts a |lot of stress on it, so the lining can
breakdown pretty easily.

Q Your next itemis home nodifications, a
one-time charge of $80, 000, and before you go into
detail on this, I'd advise you M. Moore is a former
contractor, he may have sone di sputes with you on
that to, but in your capacity as a rehab expert would
you please explain to the | adies and gentlemen of the
jury what that 80,000 is?

A | had a discussion with him He said it
woul d be a hundred thousand, but | |owered it down
for Nevada for the square footage price, but the idea
is that the current house he's in doesn't fit the
wheel chair, can't get into the closet, can't get into
t he bat hroom

He needs the wal ker to get into those
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pl aces, but if an individual is tired, or having an
extremely hard day, he may need to get the wheelchair
in there, so you have to modify the house to get --

t he hallways have to be wi dened, the doors have to be
wi dened, the bathroons have to be changed, it has to
be what we call ADA conpatible for disabilities, so
that is a modification of the house.

Now, you can buy a house with all these
changes already made that is nmore expensive than
trying to modify a house.

So based on the square footage | came up
with $80,000 to do the repairs.

Q So the house is currently in functional
with a wheelchair, fair to say it's not functional
for every day use?

A You wi |l probably find nmost houses are not
functional for wheelchairs.

The doors aren't built wi de enough.

The hal lways aren't wi de enough.

But the house he's in needs to be nmodified
so, correct.

Q Next itemis a |lift chair recliner.

What is that?

A Well, if you think about it, he has to get

up with one leg, that's the only way to get out of
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the chair, unless he has the prosthesis, and even
with the prosthesis the way they teach you to get out
of the chair, if | can get up and show you

MR. P. HYMANSON: Court's perm ssion?

THE COURT: Yes.

THE W TNESS: | don't know if you can al
see.

When you get out of the chair, they have
you put your prosthesis straight, and then you have
to push off with one | eg because you can't have your
prost hesis bent when you get up, you don't have quad
strength.

THE COURT: Obviously the jurors are trying
to stand to see.

Can you possibly bring the chair over here?

THE W TNESS: Sur e.

Yeah, happy to.

Can you all see?

MR. P. HYMANSON: Your Honor, if they can't
see it, they have perm ssion to stand?

THE COURT: They were.

I|f they don't have a problem

| was trying to get himinto a | ocation
where they could actually see him

THE W TNESS: M. Moore's m ssing his knee,
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so when you get out of the chair, it's all quad
strength getting up, so what they teach you to do is
keep your |l eg straight, and really kind of push off
on your left leg, all left |leg push, because if you
t hink about it, if these things, the knee's bent,
it's not going to straighten when you stand, it has
to be straight to push up this way.
BY MR. P. HYMANSON:

Q And then if he's not wearing a prosthesis
because it's unconfortable, how does he stand when he

doesn't have the ability to put the prosthesis on the

ground?

A The same way.

Q s that nmore difficult getting out of the
chair?

A Li ke a one-1legged squat, but it's really

hard if you are not strong enough to do it.
Q Al'l right. Thank you.

So the Iift chair recliner is a reclining
chair that also assists in hel ping himget up, so it
will help elevate him correct?

A Ri ght .
Q And you priced that at $2,000 a chair, and

that is every five years?

A Correct.
Bl LL NELSON & ASSOCI ATES 702. 360. 4677
Certified Court Reporters Fax 702. 360. 2844

36 AA01914




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q Woul d you explain to the | adies and

gentl emen of the jury the Hoyer |ift?
A What the Hoyer lift is, is really to help
someone hel ping him because he's -- | don't want to

say heavy, but he's heavy, and trying to get him out
of bed and pull himout is not an easy task to do, so
with the Hoyer lift it allows an individual to place
a harness underneath him and allows themto pull him
up out of bed if he's not able to do that.

So that needs to be avail able on bad days,
or having a |l ot of pain, or not as functional, or if
he's had surgery as well.

Q And to be able to use a Hoyer |ift, does
that also require nmodifications to the home to be
able to access that?

A Maybe.

| actually didn't go into his house, but it
will fit in nmost roons.

Q And you say that needs to be replaced every
five years, so that is a $5,000 cost initially, and
t hen the second one for $10,000 cost over a ten-year
peri od.

The last item you have under accessories is
a van conversion, you have that as a one-tine

conversion listed at $112, 000.
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Woul d you explain to the | adies and

gentl emen of the jury what type of vehicle is that?

A So again, the whole plan and the whole idea
for getting anybody that had a devastating injury, to
get them involved with the community and make them
feel they are part of the community and part of
socialization, if you sit around at home all day,
one, it's not fun, makes you m serable, so you try to

get this person to go out and integrate with society,

and if he's going to use an electric wheelchair, it
will be the majority of his long-termuse to the
community, like a mall or something |ike that, you

got be able to get that chair to the place, and so
the van i s equipped so that it can fit the electric
wheel chair either into the driver's space, which
probably won't happen, but at |least into the van
where it can be stored and go pl aces.

Q And this would allow himto drive on his
own and be able to access the chair frominside the
van, and be able to go about life?

A Ri ght .

And don't forget, the chair is not going to
m racul ously get into the van, it has to have a |ift,
which is an expensive component to get into the van.

Q And that is $112,000 for a total on hone
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furni shings and accessories of $213, 000 over a
ten-year period, is that correct?

A Correct.

Q Now, let's go next to the home, assistive
care.

| think in your deposition you said his
wife, Ms. Moore, spends approximtely six hours a
day attending or assisting him is that correct?

A Ri ght .

| think last time | discussed that an
i ndi vi dual would need at | east two hours in the
mor ni ng, two hours in the evening, and four hours
broken up through the day for meals.

Q So inreality this is a six-hour day on
24- hour notice, if M. Moore's going to need
assi stance during the day, if there's nobody else to
care for him it's Ms. Moore?

A That's true, but | think again com ng back
to the plan, you got to be realistic. | want himto
do stuff for hinmself too. He's just not an invalid
where he can't do anything, so | think you beconme
much better as a person if you are able to fend for
yourself and not rely on anybody for 24 hours, that's

why the plan doesn't include 24 hours.

Q You have honme health aid. You have a cost
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of $18 per hour, that is over a ten-year period,
correct, not any inflation over the ten years, it's
an $18 an hour fee, correct?

A Actually, when |I did his plan back in the
m ddl e of |ast year, it was 18, but ny current plans
are up to 25 now per hour.

Q But for this plan we're tal king about is
$18 an hour?

A Correct.

Q And you have it for eight hours a day for
ten years, correct?

A Correct.

Q And that is a annual cost of $52,560, and
that is for the ten-year period whether he's going to
need nmore care as he gets older or not, that is what
you are projecting for this |lifecare plan, is that
correct?

A Yes.

Q And that is a total of $525,600 for the
entire ten-year period, is that right?

A Ri ght .

Q And then you have housekeepi ng again for

ten years, and a weekly cost of $80, correct?

A Correct.

Q How did you make that determ nation?
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A Well, his wife is doing the housekeepi ng at
this point, he's hel ping, but when you fornulate a
pl an, you have to nmonetize that individual, whether
it's famly or not, you can't rely on the famly and
can't rely on the fact she will be there for himthe
time he's there, so you have to pay sonebody, and so
that is where the plan is, the home health aid wil
be focused on him so there's really no time to make
sure the house or | aundry and everything else is
done, it has to be done by somebody else, that is why
there is a housekeepi ng conmponent.

Q And you factor that into $4,106 per year
for a ten-year period for $41,600, correct?

A Correct.

Q You have a total under the home assistive
care of $567,2007

A Correct.

Q So to total projected cost as we seen
before, and that is some $2,021, 766, and that is over
a ten-year period, correct?

A Correct.

Q So it works out to about $200, 000 a year?

A Correct.

Q Based upon your experience and expertise in

this field, your evaluation of M. Moore, does that
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appear to be a reasonable |lifecare plan?
A Yes.
MR. P. HYMANSON: Dr. Fish, thank you.
| have no further questions.
MR. ARNTZ: Hol d on.
MR. P. HYMANSON: Court's indul gence, Your
Honor ?
THE COURT: That's fine.
BY MR. P. HYMANSON:
Q Dr. Fish, are your opinions to a reasonable
degree of medical certainty?
A Yes.
MR. P. HYMANSON: Now | say thank you.
And I'll past the w tness.
THE COURT: Thank you.
We're going to take our brief recess before
we resume with cross-exam nation to address one
out standing i ssue the Court has with counsel that we
wanted to do after the direct exam nation of Dr.
Fi sh.
We're going to take a brief recess, no nore
than five m nutes at this point.
(Jury admoni shed by the Court.)
THE COURT: We'Ill bring you right back in

as soon as we can.
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(Jury excused fromthe courtroom)

(Thereupon, the followi ng proceedi ngs were
had out of the presence of the jury.):

THE COURT: Dr. Fish, could I have you go
back and wait in one of the ante-roons?

| woul d appreciate that.

It just didn't make sense to take the ful
mor ni ng break right now because that went fairly
qui ckly.

| don't know how long it will take, butl
t hought we would take a | arger break between his
testimony and you calling Dr. Lasry, or whoever the
next witness is.

So | think I"mgoing to turn to M. Waver.

Do you need to get something out of your
bag?

MR. WEAVER: No.

Thank you.

THE COURT: You were the one who made this
issue as a concern, a motion basically to ask the
Court to allow for there to be essentially what would
be an exception to what the current status of the | aw
is in Nevada about being able to inquire as to
Medi care coverage of items, and your argument was

based at that time primarily on openi ng statements,
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i ndicating there were things the Plaintiff could not
pay for and references specifically to wheelchairs
and ot her things you knew Medi care would pay for, and
that you felt that opened the door, and there was a
concern that in fairness you should be allowed to
have that inquiry.

We already laid a foundation a little bit
for what the law is, but just to re-orient of course
as a general rule collateral source, it cannot come
in, in the area of medical mal practice that is not
generally applicable, but when it comes to federal
government substance abuse, whatever you want to call
it, it is still applicable because the statute that
makes coll ateral source not applicable in medical
mal practice cases also requires a conponent the
Plaintiff not be able to be asked to repay those
benefits, and that cannot be done when it comes to
Medi care and Medi cai d.

So we talked a little bit about that, but
we deferred making a decision on that until we heard
some of the testinony of Dr. Fish and how Plaintiffs
elicited that testinmny, focusing specifically on for
instance he tal ked about the manual wheel chair and
el ectric wheelchair, talked about a plan.

| *'m not certainly as well-versed as you
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woul d be in what is covered by Medicare and what is
not .

So now we had that sufficient testinony,
anything else you would like to add to your argument?

MR. WEAVER: I think the Court said it very
succinctly.

| think the only thing I would add is, we
now have confirmation of Dr. Fish on Friday said
t here was some things, quote, unquote, couldn't get
-- meaning M. Moore, which implies he couldn't get
t hem not because physicians haven't ordered them
which his testinmony in his deposition was there was
not hi ng he couldn't get that was medically-indicated,
physicians couldn't order, they just had not.

So in addition to the door being opened in
M. Arntz's opening statement to the jury that there
were things he couldn't afford, Dr. Fish | think
implicitly confirmed that by saying on Friday there
were things, quote, unquote, he couldn't get.

So what is the jury is going to conclude is
that likely is fromthe opening statement, where he
can't get, or couldn't get likely, is due to what he
can't afford.

So | think the door is open on the issue of

establishing through Dr. Fish what Medi care woul d pay
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for and what Medi care woul dn't pay for.

Dr .

Fish can certainly say that Medicare

woul dn't pay for all of it, which m ght be true, or

Medi care would only pay for a portion of it, which

m ght be true,

and Dr. Fish has every right to say

what that amount is or what it is he clains in his

deposi tion. He knows inside and out what Nevada

prices are.

So that is why | put it in the report.

So |

think he's able to address all of that

fairly and too if Medicare is paying, how nmuch of it,

and how much M. Moore m ght have personal

responsibility for.

THE COURT: But it's the whole purpose of

collateral source is -- in this case would be

applicable, you're asking for an exception to that.

It's the whole purpose of that is to not inquire, not

allow the jurors to be able to sort of offset

recovery to a

Plaintiff because they m ght be able to

get these things paid by insurance or other

coll ateral sources.

"' m struggling to understand why that

shoul d be all owed here because it seens to be the

exact opposite of the purpose of why we have the rule

to begin with,
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And | have a second conponent to that sort
of question, but let me let you reply to that.

MR. WEAVER: I think that is a fair
concern.

But the concern no | onger exists when
Plaintiff opens the door.

| mean, it's a policy reason that we can't
as a general proposition introduce Medicare.

It's a policy reason that Plaintiff's can't
refer to whether Nurse Practitioner Bartnus and Dr.
Lasry have professional liability coverage, but again
if I were to have stood up here and said to the jury,
don't award any money to Plaintiff because M ss
Bartmus is going to | ose her home and her car, M.
Arntz would have been up here saying, | opened the
door on an issue that is otherw se precluded from
bringing up.

For one thing -- The second thing is, that
we have testimony from Dr. Fish already that M.
Moore could have done this to give any inpression to
the jury he can't have these things because he can't
afford it is a fraud on the jury.

Now |I'm not saying that M. Moore doesn't
have these things because what they didn't want to do

is have hi m have them and then not be able to have
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themin the lifecare plan, but |I don't think it's
fair for the jury to think the reason he hasn't
gotten any of these nmedically-indicated things that
Dr. Fish says he could have gotten over the | ast
three years is because he hasn't been able to afford
t hem

| don't know what the answer is quite
frankly as to why M. Moore hasn't talked to his
health care providers about not getting them or
whet her he has, and they just decided they aren't
medi cal | y-i ndi cat ed.

| don't know why Dr. Fish hasn't talked
with his medical providers, or ordered them hinself
quite frankly, but the fact we're here three years
after this incident, and Dr. Fish is saying all of
these things are medically-indicated today as they
were the day of the amputation, at |east nost of
them and he doesn't have them it gives the jury the
i mpressi on not because physicians don't think he
needs them but because he can't afford them

| just think it's a fraud on the jury to
believe that may be the case.

THE COURT: Okay.

That segways into nmy second question then,

whi ch is:
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Generally can you concede the point there
certainly are components of the lifecare plan of Dr.
Fish that are not covered by Medi care/ Medi cai d?

MR. WEAVER: Yes.

THE COURT: And/or things he would have to
come out of pocket for?

MR. WEAVER: You bet.

THE COURT: The main thing stood out to me
is an in-home caregiver.

MR. WEAVER: You bet.

THE COURT: So there are things.

MR. WEAVER: Big ticket things, so that is
a very expensive thing.

The renovations of the home | would
certainly agree with, but there are also very
significant things aren't covered, and that's ny
bi gger concern.

So there's no doubt, Your Honor, there are
parts of the lifecare plan that would not be covered
by Medi care, and we wouldn't claimthey are, but
there are also other big ticket itenms that would be,
and just for exanple for Dr. Fish to testify as he
has there are basic safety itenms that M. Moore needs
getting in and out of the shower, the commode, sonme

of the things he testified are safety issues, it's
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not fair for the jury to think that perhaps M. Moore
doesn't have basic safety issues because he can't
afford it.

Al'l of those things, the additional medical
equi pment, or the vast majority of the durable
equi pment, Dr. Fish indicated they are nmedically
necessary. Dr. Fish would also have to agree they
coul d be covered under Medicare.

It's not only the he can't afford it.

The jurors are left to believe every day
M. Moore is in danger because he doesn't have basic
safety items, and those basic safety itenms are things
Medi care woul d cover if his doctor prescribed them

THE COURT: Can't you just inquire of M.
Moor e about that?

MR. WEAVER: | would |ove to, but we're not
there yet.

THE COURT: Who wants to respond on behal f
of the Plaintiff?

M. McBride.

MR. MC BRI DE: l'"'mjoining in the
argunments.

THE COURT: No additional argunents to

make?

MR. MC BRI DE: I'm fine.
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THE COURT: M. Hymanson.

MR. P. HYMANSON: To allow this discussion
on Medicare at the very l|least is error.

To rul e against Medicare, and to allow
counsel to infer Medicare or any other insurance is a
m strial.

In the decades |'ve spent on that side of
the aisle |I've never heard of an argument where you
can piecenmeal.

The door hasn't been open.

They can certainly do some
cross-exam nation. They can ask sonme questions, but
t he door has not been opened, and you can't --

THE COURT: Can we just nail that down?

When we were here before, | know you tal ked
about the potential for the error to be made. I made
t hem before, and probably will make them again. | am

trying not to make them and |'d understand your
experience fromthe other side of the table has been
really different, but |I want to hone in on this.

The argument was made two-fold, essentially
| don't know what is comng out in the testinmny, but
t hat opening statements made, the argunment he does
not have essential items for his |ifecare and safety,

and he has to have, which he doesn't have now, and he
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can't afford it, and it appears there are anple
t hi ngs he could already have acquired, and/or would
be paid for by other insurers.

| get that is collateral source, but it's a
fine line to walk, isn't it, to indicate that as if
there's nothing that he can get until he gets a jury
verdict, that's the difficulty we have here.

So we have to hone in.

You started earlier in the argunment, you
tal ked about |i ke, |ook here, we're tal king about a
wheel chair of course isn't covered or other things.

"' m thinking this argument here is better
suited to be nore specific than the view of potenti al
error.

MR. P. HYMANSON: | think M. Arntz not
only did the opening statement, but he also reviewed
t he opening statement, and | don't think the
representations made by opposing counsel is accurate,
and M. Arntz, if you want to make a record on it --

THE COURT: | did take a | ook at the
openi ng statenments because we have them as a Court
exhi bit, and Court Exhibit Number 2 is Plaintiff's --
or sorry, Courts Exhibit Number 3 -- |I'm | ooking at a
stamp on nunber 3 says, Court's Exhibit 3, and it

appears to be the Moore's.
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MR. MC BRI DE:

Def endant s.

THE COURT: I

| think I just

order.

No, that is actually

m sorry.

read themin a different

VWhich one is Plaintiff's, 27

MR. ARNTZ: Are you asking for the actual

transcripts, or Power Point?

MR. MC BRI DE:

The Power Point.

THE COURT: The Power

Point, | | ooked at

t hem because | was trying to go back and renmenber,

but so Plaintiff, they didn't

were provided, it just

Exhibit 4, | got it.

got

go in order which they

| ogged in, but Court's

So your opening with what went into the

Power Point was not your

demonstrative, as | recall.

Go ahead.

MR. ARNTZ: I

somet hing he couldn't afford,

to a specific wheel cha

argument, it was nmore your

made one statement about

and was very specific

r not covered by Medicare.

THE COURT: Do we have that?

We have daili es.

Does sonebody have that for me?

MR. WEAVER:

| did have it the other day.
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" m sorry, Your Honor.

THE COURT: |f you have it, great.

| f you don't, you don't.

MR. WEAVER: | agree that --

THE COURT: \When he said he can't afford
it, he was specific to just one thing.

MR. WEAVER: He said wheelchair, so | would
agree he used exanples, as opposed to saying
everything he needs he can't get.

THE COURT: Okay.

MR. ARNTZ: This is based on ny own
conversation with M. Moore where he explained to ne
the problem with the wheel chair Medicare would give
himis not feasible for Ms. Moore to be maneuvering
himw th that wheelchair, so that if it's true that
this particular wheelchair is something that they
can't afford right now, and Medi care doesn't cover
it, you can't then extrapolate that into saying the
door's been wi de open to all Medicare issues, because
| wasn't tal king about sonmething covered by Medicare.

THE COURT: | don't have the dailies, but
you all do.

So any final argument fromthe Plaintiffs?

MR. P. HYMANSON: Very briefly, Your Honor.

| f and when these issues have ever conme up,
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| al ways make as part of the record, the MCrosky

| aw, 133 Nevada 930 from 2017 where the Court held,
absent application of NRS 42.021 the federal

coll ateral source paynents we revert to the per se
rule in Nevada the coll ateral source payments may not
be admtted into evidence. See Proctor 112 Nevada.

Thus, on remand CTRMC may not introduce
evi dence of Medicaid paynments made on behal f --

THE COURT: | got it right there.

THE COURT: That is other aspects.

MR. P. HYMANSON: That's why when we get
into area like this, Your Honor, wthout the
coll ateral source rule being done properly, we get
t he opportunity to come back and try it a second
time.

THE COURT: Thank you.

MR. WEAVER: You know, |I'm not going to say
the same type of things, if the Court's wrong on
this, it would be an appellate issue.

Here's our position on this, but here's the
point on this, we don't dispute MCrosky.

McCrosky is the | aw.

What we dispute is whether in this instance
McCrosky is applied.

If all there were as an issue today is do
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we introduce to the jury M. Moore's past nmedical

speci als paid by Medicare, or arguing about futu
Medi care paynents, that would be a different sto
t hat woul d be McCrosky.
That is not what we're tal king about.
What we're tal king about is the case
cited to the Court, which I think is crystal cle
when a subject matter is introduced or opened in

openi ng statement, not just in general, but in

re

ry.,

aw |

ar,

openi ng statenment, the subject matter becomes fair

gane.

Why is that?

Because you are not allowed to use a p
argunent as a sword and a shield.

You are not allowed to infer to the ju
exampl e that wasn't -- well, the jury wasn't to
only thing you are going to here from Dr. Fish

about a wheelchair that he can't afford.

olicy
ry an
d the
S

What the beginning of that paragraph was,

was Dr. Fish is going to talk about 2 mllion dollars
in future medi cal needs, and how M. and Ms. Moore
need them and then comes up the wheelchair, which is
the inpression to the jury here's an exanpl e out of
this 2 mllion dollar plan, that is just an exanple.
The inference or inplication being all of
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Certified Court Reporters Fax 702. 360. 2844
56 AA01934




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

this other stuff they can't afford either, that's
where the issue is different than McCrosky.

It's just not fair to say, oh, the basic
law is, don't introduce Medicare, but because you
can't introduce Medicare, we can still say anything
we want you.

Again, | agree that it was an exanple or
two that was used, but that is not the issue.

The exanmple was just that, an exanple that
implied or inferred that there was a whole | ot nore,
and it's the subject matter that opens the door, it's
not a specific exanple.

Again, it would be the same thing as if we
brought up the jury shouldn't find in favor of
Plaintiffs because M ss Bartmus is going to have to
sell her car, and then | say, well, | only said car
| didn't say her house.

THE COURT: Okay.

| think you're both correct obviously, and
the law implies in the circunstances generally, yes,
when a door's open, there are circunstances where in
fairness things should be able to be explored, you
know we must allow that, but | think Plaintiff is
right that we do have to | ook at McCrosky, and | do

think it applies in this scenario because what |
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don't perceive is that the opening statement or the
lifecare plan of Dr. Fish truly opened the door to
this inquiry.

| know you used that exanmple multiple
times. | don't know what the impact will be if this
is an unfavorable verdict to Nurse Practitioner
Bartmus or Dr. Lastly, and that is not something
comng into the trial, but | think we're conparing
apples to not apples at this point because it's a
different situation to a Plaintiff who's going to be
asking the jury for a particular verdict and trying
to show the jury what that is based on and goi ng
through items by itenms that is a natural expectation,
and that is necessary, and the reality is that
whet her sonme of those things are covered or not is
coll ateral source and doesn't come in.

It's not the same thing as asking that you
have to do this because of synpathy, for there m ght
be an inability to pay here, or m ght be a harmthere
if there's a |large verdict. It's not the point.

The point really is, it's a collateral
source, and just is.

| don't believe the door is open to make an
exception to collateral source.

This is Medicare.
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Granted McCrosky was Medicaid, but same
concept, which is Medicare cannot be precluded from
com ng back recovering these expenses fromthe
Plaintiff, and therefore it's collateral source
because it's not a certain fee, they would just get
it and wouldn't have to necessarily repay it, and
ultimately there m ght by coverage, m ght not be
coverage, they m ght have to reinburse.

At the end of the day the general concept
and the specific application of collateral source in
medicals is limted to federal subsidies still
applies in this case.

| see no basis to indicate that a general
opening the door because an argument is being made
there are some things haven't been paid for that he
can't afford because that is surely true, and even
t hough certain exanples were given that may or may
not have been covered by Medicare, it's just not
enough, there wasn't enough in the opening statement
to open the door and to overcome what is otherwi se a
very thorough and well thought through by the
Appel | ate Court basis upon which we would consider
these types of payments coll ateral source.

So | appreciate the argument.

| think you have a right to make it, but
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ultimately at the end of the day I think it would be
an error truly on my part to allow Dr. Fisg to refer
to what is covered nmy Medicare and what is not.

You will still have the opportunity to find
out what has been obtained at this point and what
hasn't, and why, but to get into a line itemof this
is covered by Medicare, this isn't, it's not
appropriate under the circumstances.

Generally, again | don't sit here making ny

rul es because of what | think the Appellate Court
will do, | gave up a long time ago guessi ng what that
woul d be, | just try to make the best call, and |

t hi nk under this circumstances you do have enough
information in the opening or fromtestinony of Dr.
Fish would inplicate an exception to or a
non-application of collateral source under the
ci rcunst ances.

MR. WEAVER: Thank you, Your Honor.

THE COURT: Thank you for the time.

That did take a few m nutes.

(Thereupon, a discussion was had off the

record.)

(Thereupon, a recess was had.)
Bl LL NELSON & ASSOCI ATES 702. 360. 4677
Certified Court Reporters Fax 702. 360. 2844

60 AA01938




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

(Thereupon, the follow ng proceedi ngs were
had out of the presence of the jury.):

THE COURT: Al'l right.

Anyt hing el se before we bring the jurors
back?

(Thereupon, a discussion was had off the
record.)

THE COURT: Al right.

(Thereupon, the followi ng proceedi ngs were
had in open court and in the presence of the jury.):

THE COURT: Before we resunme with the
guestions by counsel, Dr. Fish, can you please tell
us for the record you understand you're still under
oat h?

THE W TNESS: Yes.

THE COURT: Thank you.

M. Weaver.

MR. WEAVER: Thank you, Your Honor.

CROSS- EXAM NATI ON OF DR. DAVID FI SH

BY MR. WEAVER:
Q Good afternoon, Dr. Fish.
Wel come back to Las Vegas.

A Thank you.

Q | took your deposition a few nonths ago,
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correct?

A Correct.

Q And none of your opinions in this case have
changed, correct?

A | don't think so.

Q None of the factual basis of your opinions
changed, correct?

A No.

Q And none of your opinions have changed
since Friday, correct?

A No.

Q And none of the factual bases for your

opi ni ons have changed since Friday, correct?

A Correct.

Q Could you go to the board for a monment,
pl ease?

A |*d be happy to.

Q Dr. Fish, very briefly, you told us on
Fri day about the challenges with somebody who has a
bel ow knee amput ati on, above the knee anputation, and
| think you told the jury that typically people with
anput ations up to the level of the hip have the nost
difficulty, is that correct?

A Correct.

Q Why is that?
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A Well, there's a |l ot nore energy required
when you are m ssing the entire leg. The nore |eg
you have, the less energy requirements to do your
daily activities.

Q And could you just very briefly, then ||
| et you get back to your post, could you show us

where the amputation typically is when it's at the

hi p?
A The hip disarticul ation?
Q Yes, sir.
A Well, can | draw a different image?
Q Sur e.
A

You have your pelvis, and then you have
what is called the acetabulum which is where the
socket of the hip is, and this is your femnur.
Typically it depends on what happens, but
mul tiple type of cancers of the pelvis you remove the
pelvis at this point here, that is considered a hip
repl acement.
You can try to do -- You can do an
interarticular renmoval of the hip, but that still
| eaves the joint space here, and then you have to
fuse it.
So most of the time you are just taking the

entire hip out at this point here.
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Q Thank you.

That's all 1 have on that.
Thank you.
Dr. Fish, in your deposition that | took a

few mont hs ago do you recall me asking you if there
was any additional work you needed to do on this
case?

A Yes, | believe you did ask me that
guesti on.

Q Your answer was, your opinions were
trial-ready, correct?

A Correct.

Q And you haven't been asked to do any
additional work on this case since your opinions were
trial-ready a few nont hs ago, correct?

A Well, | | ooked at some other documents, but
didn't change nmy opinions.

Q Okay.

Well, when | took your deposition, we went
t hrough all of the docunments that you said you needed
in order to have trial-ready opinions, correct?

A Correct.

Q And those documents that you revi ewed at
that time were the St. Rose Hospital records rel ated

M. Moore's anmputation, correct?
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A Correct.

Q And the records that you reviewed at that
time related to his prosthetics, correct?

A Correct.

Q Those are the only medical records that you
reviewed at that time, which you prepared your
opi nions to which you're testifying to today,
correct?

A Medi cal records, yes.

Q Al'l right.

And you told M. Hymanson on Friday that in
preparation for providing trial testinmny you
reviewed all relevant records, correct, meaning those
ones?

A Correct.

Q And since that time you have not revi ewed
any depositions, correct, other than the ones you
identified in your report, which were M. and Ms.
Moore, correct?

A That's correct.

Q And since that time you didn't have any
since October when | took your deposition, you
haven't had any followup comunications with M. or

Ms. Moore, correct?

A Correct.
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Q And you haven't relied on any oral

representations of M. and Ms. Moore's counsel,

correct?

A Correct.

Q And you haven't exam ned M. Moore again,
correct?

A That's correct.

Q And you never talked to any of the health

care providers, correct?

A Yes, |'ve not.
Correct.

Q And am | correct that you haven't made any
changes to your lifecare plan that was made back in
July?

A Just the one we talked about with the

wal ker being duplicated.

Q Well, you you haven't made that change,
correct?
A Well, | did in the deposition, but | didn't

do a formalized change on the actual report.

Q So just so I'mclear on this, when | took
your deposition, there were a nunber of things in
your report that were inaccurate, correct?

MR. P. HYMANSON: Obj ection, Your Honor.

THE COURT: Restate it.
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MR. WEAVER: Sure.
BY MR. WEAVER:
Q Do you agree with me -- or et me ask you,
were there a nunber of things when | took your

deposition that you agreed were inaccurate in your

report?

A | believe we went over a few things, that's
correct.

Q So one of them had to do with the wal ker,
correct?

A That - -

Q Anot her thing had to do with you said M.
Moore should get crutches, and then we tal ked about
Dr. Jansen saying the crutches would be good for him
and then you decided he shouldn't have crutches after
all, correct?

A | think that's correct.

Q And then the third thing was a big ticket
itemthat was tens of thousands of dollars, where in
your report you tal ked about something M. Moore
shoul d have for five to 15 years, even though he's

only going to live ten years, correct?

A Right, | think we tal ked about that in nmy
-- on Friday.

Q We al so tal ked about it in your deposition,
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right?

A That's correct.

Q So even though we tal ked about all of those
things in your deposition, that were errors, and it
made a substantial difference in the cost of your
lifecare plan, you have never changed and corrected
your lifecare plan to reflect the new correct
amounts, right?

A No, | woul d di sagree.

lt's not a substantial anmount difference,
just an error in ternms of the years we tal ked about,
and | think the wal ker was $900, that is not
substanti al .

Q It may not be substantial if you are not
paying for it, right?

s it your opinion that it should just be
not worth your time to correct your report fromthree
nmont hs ago that you got paid $3,000 to do, and | paid
you t housands of dollars in your deposition, it's not
worth your time to correct the report?

MR. P. HYMANSON: Your Honor, may we
approach?

THE COURT: Yes.

(Thereupon, a discussion was had between

Court and counsel at sidebar.)
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THE COURT: Thank you.

The objection is overruled, but go ahead,
proceed.

MR. WEAVER: Thank you, Your Honor.
BY MR. WEAVER:

Q Just in case | wasn't clear, you have
corrected today and Friday errors in your report that
were already corrected in your deposition, right?

A Yeah, that's correct.

Q What you haven't done since | took your
deposition a few months ago when we tal ked about all
t hose errors is to make those corrections into your

report, correct?

A That's correct.

Q So one of those things is crutches, right?

A Correct.

Q One of those things was a wal ker, correct?

A Correct.

Q And then one of those things -- and we'll
get to it, | just don't remenber it off the top of ny
head -- had to do with whatever medical services he
woul d need for up to 15 years, | think it was

injections twice a year for ten years, but you had to

15 years, correct?

A It was five to 15 years, and it was a
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ten-year bl ock. It just wasn't written correctly in
terms of zero to ten -- it was five to 15.
Excuse nme.
Q So - -
A | didn't feel that was a substantive enough
change woul d make a difference.

It didn't make a difference in the cost, it
was an error on nmy part in terms of what the years
were, and | didn't feel that really changed anyt hing,
wasn't substantive, and that's why | didn't take the
effort to change it appropriately.

| discussed it --

Q When we tal ked on Friday, there was
di scussi on about there was going to be corrections to
t he numbers, correct?

A Just the years, fromfive to 15 should have
been zero to ten

Q Are you saying that just the years were
what was wrong, because they weren't taken out of
some ot her tenplate or something, but the actual
cal cul ation of the dollar ampunts was correct?

A The dol |l ar ampunts were correct.

Q Al'l right.

So if those corrections were to have been

made, your |ifecare plan is accurate, is that fair?
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A That's correct.

Q And you indicated in response to some of
M. Hymanson's questions about the |ifecare plan, you
also put this in your report is a dynam c docunent,
is that correct?

A That --

Q So it could change from back in July when
you created it, to October when | took your
deposition, to now three nmonths | ater when you are
here in trial, if there were any corrections that
needed to be made to the |lifecare plan, or any
additions or deletions could have been made, right?

A They coul d.

Q And you haven't made any, is that right?

A | didn't feel the need to do any, but |
haven't made any.

Q And if you felt you needed to be done, you
could have, is that right?

A Yes.

Q And just to be clear about this, is there
even one opinion in your deposition that you would
correct, or rethink?

A Such as?

| don't know.

Q | ' m just asking you.
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A | don't know.
We can tal k about it if there was
somet hi ng.
Q Did you prepare -- You reviewed your

deposition it sounded |like to prepare for today,

correct?
A | did.
Q Remenber in your deposition you held the

opi ni on that the Defense expert, Dr. Jansen, had --
or does not have insight into anputees, and he's

insulting to anputees because he used the term stunp,

i nstead of residual Iinmb, correct?
A | did say that.
Q And you still are as firmin that opinion

as you were a few months ago, is that fair?

A Yes.

Q And you also testified in your deposition
t hat any place in any literature that anybody uses
that termthey are as equally insulting and equally
| acking in insight as Dr. Jansen who used it,
correct?

A | woul d agree.

Q And you still hold that opinion, correct?
A Yes.
Q

And woul d you hold that opinion even if
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it's inliterature say from UCLA?

A | would think UCLA is using it wrong, and
dit's insulting.

Q And if there's Defense expert Dr. W son,
been a vascul ar surgeon for decades, were to say that
it's commonly used, you would say he and any of his
col | eagues who use it also are insulting and | acking

in insight, correct?

A | n what ?

Q The term of stump, instead of residual
limb?

A Yeah, | believe that is insulting to any
i ndi vi dual .

Q Okay.

And if any MVA facilities, or any
Department Of Defense medical facilities, or anybody
working in them referred to an amputation |ike M.
Moore's | eft above the knee residual being a stunp,
you would say that is equally insulting, correct?

A It is insulting.

Q And | acking in insight with regard to
anmput ees, correct?

A That's true.

Q Okay.

You tal ked about your experience with
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prices in Nevada, is that correct?

A Yes.

Q So all of the pricing that you have is
specific to Nevada, is that correct?

A That's correct.

Q Ils there anything in any of your pricing
for any items that would be different if you were
retained by the Defense, as opposed to the

Plaintiffs?

A. No.
Q It's exactly the same?
A. Correct.

Q So if M. MBride or | had retained you to
do the lifecare plan, it would be exactly the same as
it is for M. Arntz, is that correct?

A That's correct.

Q Can you think of anything at all would be
different if the Defense retained you, versus if the
Plaintiffs have retained you?

A No.

Q So nothing that you would put in a Defense
lifecare plan would be any different or any less, is
t hat correct?

A The plan is based on an amputee. Not much

you can change because those are the things anputees

Bl LL NELSON & ASSOCI ATES 702. 360. 4677
Certified Court Reporters Fax 702. 360. 2844

74 AA01952




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

need, so if | was hired by the Defense, | would say
this is what the person needs, it wouldn't be a
change.

Q So if I were to review any deposition --
Have you testified in Nevada cases before on behalf
of the Defense?

A | have.

Q So for exanple when it comes to the hone
health aid, would I find in your deposition that the
pricing was the sane?

A The pricing would be the sane.

Q Coul d you think of any reason that m ght
not be the same?

A No.

Q We'l|l get into your report in a m nute.

Just a couple nmore questions.

In your CV that you talked to M. Hymanson
about -- | did conputer word search of your CV. I
didn't see the word anputation or anputee come up
even once in your CV.

Does that surprise you?

A No.
Why not ?
Most of my research is spine.

| have experience with amputees, and | work
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with them

| haven't done research or talks on
specifically those topics, but if anything would be a
phantom pain, so | don't know if you did a search on
phantom i mb pain or spinal cord stinulators, that
m ght show up

Q You never authored anything specific to
amput ees or anputations, is that fair?

A | would agree with that.

Q You told M. Hymanson that you intervi ewed
Ms. Moore, correct?

A | didn't really interview her

She was in the room

Q Are you saying you didn't use the term on
Friday you interviewed her?

A | m ght have, but | didn't do a formal
interview.

She was in the room so | asked her some
guestions, but | don't think I did a formal
intervi ew.

Q She was in the room when?
A When M. Moore was there.
Q Do you remenber | specifically asked you in

your deposition if you talked to Ms. Moore, and you

said, no, and not only do -- or did you believe at
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the time you didn't talk to her, but it was your
customto not have a famly member in the roonf

A Yeah, that's true, but I think I my have
said a couple things to her or talked to her, and I
think in the deposition she may not have been in the
room the entire time.

Q What you told M. Hymanson in response to
one of his questions he asked you why you tal ked to
Ms. Moore, and you said it was inportant to talk to
her, correct?

A That's true.

Q But when | asked you in your deposition if
you tal ked to her, you said, no.

So did you talk to her, or did you not?

A " m sure | did because she was there, but I
don't know what the exact question was. [t m ght
have been a different context, | don't know.

Q Well, the context, it's | simply asked you

whet her or not in the context of you saying there
needed to be eight hours of care a day, did you talk
to Ms. Moore, and you said, no.
A Then | must have m sspoken.
| don't know.
Q |s there any reason we can't rely on what

you said in your deposition?
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A Rely for what?
Q Rely on what you said in your deposition,
you didn't talk to Ms. Moore, any reason we can't

believe you were telling the truth?

A No.
Q Okay.
You didn't correct -- make any corrections

in your deposition after you had time to think about
it and reflect on it, correct?

A That's true.

Q And in your report you indicated it was a
t horough report, it doesn't give any indication you
tal ked to Ms. Moore, correct?

A | believe that would be correct.

Q So just on the point of primarily the eight
hours a day, is that to help M. Moore, or is that to
help Ms. Moore, or to help both of then?

A No, only to help M. Moore.

Q So -- Let me back up for a second.

You recall that in your report didn't you
say that Ms. Moore was providing six hours of help a
day?

A Correct.

Q Did M. Moore tell you something that |ead

you to believe, even though he told you it was
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referencing six hours a day, you needed to add in two
nmore hours?

A | would think people underestimte, and so
| based it on my experience, that's why | came up
with the eight hours.

Q Why not just rely on what M. Moore said,
as opposed to just adding in stuff?

A Because it's my experience, training,
education, and | take into consideration what they
are saying, but I also know the reality of a | ot of
t hi ngs, and people may be very stoic, don't realize
it, so based on ny experience with individuals |ike
M. Moore eight hours a day is the average time that
t hey need hel p.

Q So was M. Moore in your discussion with
him was he as forthcom ng in everything as he could
be as far as you were concerned?

A | hope so.

Q Was there anything you think he wasn't
forthcom ng in?

A | don't know.

Q And you met with himfor an hour and 15
m nutes, correct?

A What ever that time was on ny chart.

| don't remenmber.
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Q | f your report says, an hour and 15
m nut es, any reason we can't believe it's true?

A No, if that's what | marked down.

Q So you have testified that M. Moore has
needed, and will need, two hours of help in the
mor ni ng getting out of bed?

A Correct.

Q And what do those two hours consi st of
presently?

A That woul d be maki ng sure he gets up,
maki ng sure he takes his medication, making sure he
gets out of bed safely, making sure he can go to the
bat hroom making sure he puts on his clothes, if he's
going to put his prosthesis on, which I would assunme
he would, to put that on, do all the care that is
necessary to get it prepared to put it on, and then

get himup and going to the bathroom making sure

he's safe.

Sonme people like to take showers in the
morning, | don't know if he does it in the norning or
evening, | didn't go into that detail

Maki ng sure he's safe in the bathroom
maki ng sure he brushes his teeth and conmbs his hair,

do all the things he needs, and then get ready for

hi s day.
Bl LL NELSON & ASSOCI ATES 702. 360. 4677
Certified Court Reporters Fax 702. 360. 2844

80 AA01958




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q Have you now told us everything that M.
Moore needs a home health aid for for two hours in
t he morni ng?

A | think that would be the majority of it.

Probably little things I m ght have
forgotten, but that seems to enconpass nost of the
t hi ngs an individual needs.

Q That's what M. Moore told you?

A Partly told nme.

| don't think he told me everything.

We talked a little bit about what he needed
and what the help he was needing, and how he had
difficulties with the pain in his residual |imb, and
so those were things we had in our discussion, and
based on ny experience with other individuals |ike
himthese are the things I would recommend for
anybody in this situation.

Q "' mjust tal king about all the things M.
Moore told you that he needs help with for two hours
in the norning.

Have you told us all those things?

A | hope so.

Q And then what were the things M. Moore

told you he needed two hours of help with at night?

A Well, again that is going to be getting
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ready for bed, getting ready for the bathroom again,
getting to bed, going to be removing the cl othes,
removing the prosthesis, brushing teeth, making sure
if he takes a shower at night, because it's been a
| ong day, he's sweaty during the summerti me, m ght
get a shower, making sure he's safe, and making sure
he's safe in bed, all the things he needs to do, in
case he needs something in the m ddle of the night.
Q You read his deposition, right?
A | did.
Q And he was asked those type of questions,
what types of things he needs help with.
What did he say?
A | would have to | ook at the deposition.
| don't remember it offhand.
Q Was it even nost of the things that you are
saying he told you he needs?
A |"d have to see the deposition.
MR. P. HYMANSON: Objection, Your Honor.
Specul ati on.
THE COURT: Hold on.
He answered while you were trying to make
obj ecti ons.
Hol d on.

What was your objection?
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MR. P. HYMANSON: Specul ation for this
witness to make a determ nati on on what M. Moore may
or may not have sai d.

THE COURT: Al right.

He answered already, but |let ne overrule
and allow you to finish your answer.

Do you remember what he sai d?

THE W TNESS: | think I finished.

THE COURT: | know, but he didn't get it
because he was speaking at the same time he was
speaking trying to make his objection

THE W TNESS: | don't remenber.

| got sidetracked.

THE COURT: Ask the question again.

BY MR. WEAVER:

Q You reviewed M. Moore's deposition,
correct?

A | did.

Q Based on what he said in his deposition,

are you able to tell us what of those things were
articulated in his two hours in the morning he needed

help with, and two hours in the evening he needed

help with?

A | answered that question.

Q | *' m aski ng based on what he said in his
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deposi tion.

A | don't remenber what his deposition said.
| would have to see it.

Q Did you review it to prepare for your trial
testinony?

A | may have | ooked at it.

| don't recall specifically.

Q And then what about the four hours that he
needs help with during the day, he needs a home
health aid in his home?

A Well, during the day you want to be as
productive as possible, make sure you're safe in the
house, also meals prepared, nost people eat three
meal s a day, so making sure you're safe standing in
t he kitchen, making sure that you're lifting
somet hi ng heavy, that you are not going to conprom se
yoursel f, and then if you have hobbies or doing other
t hi ngs, other getting prepared to go out of the
house, you got to make sure he's getting in and out
of the house and in and out of his car.

The wheelchair, like |I said before, the
electric one is not going to go into the driver's

seat, so making sure that wheelchair is up there and

safe too.

Then those are going to take up about four
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hours of your day.
Q Okay.

Have you now told us everything M. Moore
told you he needs four hours worth of help with in
the home in the norning, at night, and every day?

A | hope so.

Q Dr. Fish, why didn't you talk to any of M.
Moore's health care providers?

A | don't know. That option never came up.

There wasn't really a need for it.

| don't think it would have changed ny
opi nions, and | wasn't confused about anything based
on what | reviewed.

Q So you weren't confused about any of the
medi cal care M. Moore was getting?
A No.

Well, if I was confused on anything, it was
the lack of medical care | felt he needed to maxim ze
his best outcone possible, and so | nmean | could call
a doctor, say hey, why don't do you do this for that
person, but that is not my role.

My role was to evaluate him and see what he
needed at the time | evaluated him

And | also don't think doctors take too

ki ndly when you tell them hey listen, you're not
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doi ng somet hing appropriately, you're m ssing
sonmet hi ng.

And | wasn't consulted by doctors to make
t hose opinions either.

Q But you don't even know his doctors were
aware of the fact that you made a medi cal diagnosis
of M. Moore and told M. Moore things he needed,
correct?

A Al'l the diagnoses that were made, | didn't
make those, those are already made in the records.

Q You testified -- Go ahead.

A So the care that he had was appropriate.

He just needed to be maxi m zed, but |
didn't make up any diagnosis, these are all diagnoses
in his medical chart.

Q You testified on Friday, Dr. Fish, that
when you met with M. Moore, you formul ated a
di agnosis as to what was going on with him and then
formul ated a medical plan for his future care?

A That's correct.

Q So you just said a monment ago you didn't
make any diagnosis for him

A | think your question was that | made
di agnoses that weren't in the medical record.

| didn't make up anyt hi ng.
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It was diagnoses that were already there,

and | confirmed them

Q Dr. Fish, so your position is, the
di agnosis that you canme up with when you exam ned M.
Moore were already diagnoses in M. Moore's nmedical
records, is that right?

A That's true.

Q What medical records did you review again,
where you got those diagnoses?

A The ones tal ked about St. Rose Hospital and
t he prosthetic records.

Q The only medical records, Dr. Fish, that
you revi ewed that had anything to do with any of M.
Moore's di agnoses when you evaluated himin July were
the prosthesis, correct?

A No, | had all the hospital medical records
and the care that was done.

Q Wth all due respect, you didn't.

The St. Rose Hospital records related to

t he anputation. We went over this in your
deposition, correct?

A | think so.

Q And you didn't have the Kindred records you
identified in your deposition, all the records you

had was St. Rose Hospital records and prosthesis
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records, correct?
A | don't know.
Q We can rely on whatever you said in your
deposition, whatever you put in your report, correct?
A You can | ook at the deposition.
MR. WEAVER: Can we publish the doctor's
deposi tion.
THE COURT: We got several up here.
| want to make sure we have it.
Al'l right.

BY MR. WEAVER:

Q Dr. Fish, you also have your report?
A In one of these binders, |'m assum ng.
Q You woul dn't have come today without

bringing your report, would you?
A Those are usually here.
Q But do you have your report with you or
not, sir?
A El ectronically.
MR. WEAVER: May | approach, Your Honor?
THE COURT: You may.
So there's no confusion, the report,
doctor, is not an exhibit typically.
It m ght be present in the courtroom but

it would not be an exhibit.
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Your testinmony is related to that.

We do have the deposition published now and
ready to go.

For the jury's edification, when you say,
published, it's com ng out of a sealed envel ope, so
you know what the status it was in when it's
finalized.

And that is a formality we have here.

So we do have that resolved.

BY MR. WEAVER:

Q Dr. Fish, would you turn to the first page
of your report that has nmedical eval uation and
records review, you see that?

A Yes.

Q Do you see the medical records reviewed in
t hat accurately reflect the medical records you
revi ewed for purposes of your July 19th, 2019 report?

A Yeah.

It doesn't include the Nevada Conmprehensive

Pai n Center.

Q But - -
A | didn't realize that.
Q Dr. Fish, we tal ked about in your

deposition you didn't have that Nevada Pain Center

records, correct?
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A Right, I think that is when we tal ked about

-- when you asked me earlier, were there other

records | got to review, | think that was one of the
records | had.
Q When you did your |ifecare plan, when you

did your report, when |I took your deposition, you had
all the records that you felt were relevant to your
review of this case, correct?

A Correct.

Q And then are you -- Then do you remenber
just a few m nutes ago when | went through, said are
t here any opinions from your deposition that are
different, and anything from your report that is
different, and you didn't bring up the Nevada Pain

Center records, correct?

A No, | didn't.

Q " m sorry?

A | did not bring up the Nevada Pain Center.
Q Do you think it would have been a good idea

to review the Nevada Pain Center records before you
formed your opinions for which you were prepared to
testify at trial when | took your deposition?

A It woul d hel p.

Q And the reason it would have hel ped is

because you would have known what M. Moore's current
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treatment was from a pain management specialist that
he used monthly, correct?

A | got it from himtoo, he was taking
medi cations, so he was telling me about the care he
received there, so | had all the information I
needed.

Q You testified on Friday that he told you
t hat he had hip and knee pain, correct?

A That's correct.

Q Now t hat you reviewed the Nevada Pain
Center records, you didn't see in a single place in
t he Nevada Pain Center records where he conpl ai ned of
knee and hip pain, would you agree with that?

A | would have to see the records.

Q | " m just asking you, based on your
recoll ection of records you reviewed since your
deposition, did you see anything from Nevada Pain
Center that identified he had knee and hip pain?

A |'d have to see the records.

Q But you can't answer without going through
page by page?

A Correct.

Q You woul d expect if M. Moore was seeing a
pai n management specialist since the date of this

incident to the present, that if he had pain in those
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| ocations, he would be tell his pain management
physician, correct?

A Not necessarily.

Q Why not ?

A Some patients don't bring up sonme of the
t hi ngs that bother them because they want to get
they're medication, or just focused on getting in and
out of there, or they're having a very quick visit,
have no time with the physicians.

So there's a | ot of reasons.

Q So you think that M. Moore may not have
brought up the totality of that he has significant
pain, for which you think he should get hundreds of
t housands of dollars because why, why wouldn't he
have brought it up?

A | don't know.

MR. P. HYMANSON: Your Honor, objection to
specul ati on.

THE COURT: Sustained as to that | ast
gquesti on.

MR. WEAVER: Okay.
BY MR. WEAVER:

Q So if M. Moore did not bring up to his
pai n medi cati on physician where he has significant

pai n, would you just be guessing the answers to why
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he woul dn't?

A | woul dn't know.

You woul d have to ask him

Q | f for example he needed a spinal cord
stimulator, if for example he needed injections in
any location in his body, that is something that a
pai n management specialist that he was seeing could
do, correct?

A Not necessarily.

Q Well, you don't know that this pain
management specialist, Dr. Ross, couldn't insert a
spinal cord stimulator, correct?

A | don't know.

Q Do you know whet her M. Moore has ever
tal ked to any of his health care providers about any
of the care and treatnment you have recommended t hat
he get?

A You woul d have to ask him

My feeling would be that he had possibly
di scussed some of these things, and either they
didn't understand his conplaints, or he wasn't
followi ng through with the symptoms, or he felt
frustrated with the care.

Q What are you basing that on?

That is not something you said in your
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deposition, right?

A | don't know if | was specifically asked
t hat question in my deposition, but |I'm basing it on
-- if I could finish, I"mbasing it on the fact |

talked to him and | know patients |ike himwho have
the same problem when they come to a pain clinic.

Q When you met with M. Moore, and you say
you made these diagnoses, and formul ated the
treatment plan, obviously you told himthese are

t hi ngs that he needed, right?

A | may have had a discussion with him but
don't forget, | didn't make up the diagnoses, these
are diagnoses in the chart, so it's not like | just

pul |l ed them out of nowhere, these are conmon issues
t hat happen with comon people that have anputations,

and so they are not made up by any means.

Q But you made these di agnoses?

A | made the di agnoses that were already in
t he chart.

Q | f the diagnoses that you identified for

M. Moore aren't in his medical records, that means
you made them that day, is that fair?
A | don't know.
| woul dn't agree.

Q Why woul dn't you agree with that?
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|f they are not in his medical records, and
you identified them as diagnoses, and they did not
come from you, where did they come fronf

A | would have to | ook at his medical
records.

| *'m assumi ng they are all in the medical
records one, and then two, you know |I'm projecting
ten years out for the person.

This is not something happens in one day.

So when you are projecting out ten years,
you al so have to think of what are the pitfalls and
trials and issues come up with sonmebody has an
amputation |ike M. Moore.

So while he may have had conplaints to his
provi ders, and issues, and problems, the providers
are not necessarily looking into the future like |I've
been tasked to do, so because of that it's not that
"' m maki ng up a diagnosis, but these are common
t hi ngs that happen, especially with the conplaints he
described in the records.

Q Sur e.

Can you say in your deposition -- tell us
i f your opinions changed that you assumed M. Moore's
health care providers that the date of this incident

to the time of your deposition were conpetent,
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correct?
A | don't understand the question.
Q Did you assume that M. Moore's current

treating health care providers are conpetent?

A | would hope so.
Q Do you even know who they are?
A Yeah.
Q Who who is the primary care physician?
A | don't know who his primary care physician
i'S.
You just said you know who they are?
Well, yeah, it's the surgeon, Dr. W encek.
The vascul ar surgeon, | don't have his
name. It's at the bottom of the record.

Q No, my question is:

Who is his primary care physician?

A | don't know.

Q "' m sorry?

A | don't know.

Q Who is his pain managenment physician?

A | think it was a PA he had. | didn't put

the PA's name down.

Most of the time they see a physician's

assi stant.

Q You don't know who his physician is?
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A |'d have to | ook at his chart.

Q Who is his orthopedic surgeon?

A | don't think he has an orthopedic surgeon.

| think he has a vascul ar surgeon and a
general surgeon, Dr. W encek

Q So if on July 29th you would have told M.
Moore, M. Moore, here are things | think you need
for your safety, here are things | think would
i mprove your quality of life, here are things that |
t hink you need medically, given the diagnoses that
|'ve made of you, is there any reason you can think
of that M. Moore woul dn't have passed those along to
his health care providers?

MR. P. HYMANSON: Again, Your Honor,
specul ation as to what M. Moore would or would not
have done.

THE COURT: Rephrase.

MR. WEAVER: Sure.

BY MR. WEAVER:

Q Did you tell M. Moore the things in the
lifecare plan that you felt he needed when you nade
t he di agnosis and fornmul ated the plan?

A Well, | didn't make the diagnoses, they
were already in his charts, and | think I had a

di scussion with him about what some of the options
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were for things he could expect to have occurred as
wel | as what things would be safe for him but I
don't know if he went on, told his providers that.

Q Dr. Fish, you testified on Friday that
after you exam ned M. Moore, you | ooked at his
residual limb, at what the issues were, and then
formul at ed di agnoses as to what was going on with
him and formul ated a medical plan for his future
care.

Did you do that after you eval uated M.
Moor e, or not?

A You mean, the day | eval uated hin?

Q At any time from when you said you
di agnoses him and came up with the medical plan for
his future care.

A Sure, | did.

Q So did you tell M. Moore anything that you
t hought he should ask physicians to prescribe or
order for hinP

A | don't think I told himspecifically, you
should talk to your physicians about doing this, this
and this.

| think I advised himthat these were the
t hi ngs he potentially could do, and it's up to himto

talk to his providers.
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Q If he didn't, and we don't know if he did
or not, all we know is fromthe medical records if he
didn't, do you have an opinion one way or another as
to why he didn't?

A You woul d have to ask him

Q Is there anything at all on your lifecare

plan that has to do with medical treatment?

We' [l tal k about revisions to the home,
we'll talk about all of those things.
Is there anything at all on your lifecare

plan for M. Moore for purposes of medical treatment
t hat you believe any current health care provider
that he's had fromthe day of this incident to the
present couldn't order for him or prescribe for hinP
A | don't understand the question.
Q Sur e.
It's long and convol ut ed.
Let me back up.
A Ri ght .
Q Sorry.
You have a laundry list of things that M.

Moore needs for purposes of his future care, correct?

A Correct.
Q Let's start with this:
s there a single thing on your lifecare
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pl an that from the day of this incident to today M.
Moore has gotten?

A Yeah, | think we talked a little bit about
t hat, he had the equipment that he had, the wal ker,
t he wheel chair, the cane, the crutches, the reacher
t he hand bars, the shower bench, medication
management .

Q So he's had the durable medical equipment,
t he wal ker, the wheel chair.

What ki nd of wheel chair?

A The manual wheel chair you can see here, and
he's got the prosthesis.

He had help in terms of his wi fe hel ping
himwi th his medical care and needs and function.

Q Al'l right.

So we've got fromthe date of the incident
to present things that you got on your lifecare plan
for hima manual wheel chair, wal ker, attendant care
in the home, hand bars, shower.

What did you say, something about the
shower ?

A | didn't say, shower.

He has his prosthesis.

Q And is his prosthesis properly fitted now?

A | don't know about now.
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He's not wearing it today.

Q Well, remember in your deposition a few
mont hs ago | asked you about the prosthesis, and you
said that you understood he was getting it fitted at
the time.

Do you know one way or another whether it's
been fitted?

A | don't.

Q You tal ked in your deposition a few months
ago that he was in the process of having his electric

wheel chair fitted, correct?

A | think we discussed that.
Q. Has it been fitted?

A | don't know.

Q. Al'l right.

So other than the durable medi cal equi pment
that we just |isted, and the fact that he's getting
medi cati on managenent, whose that fronf?

A A pain management doctor.

Q Do you have any reason to believe he's not
getting adequate medi cati on management ?

A | don't know.

His recent records, | haven't seen his
recent records.

As you know, you only get a certain anount
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of records froma certain amount of time.

| don't know what the actual records say
over the l|last four nonths.

Q Why didn't you ask for thent

A You know, sir, that we don't wusually get
t hose records. Usually they are cut off at a certain
time frame, so |'m not privy to have those records.

Q You didn't have them before even?

A That is nore on point.

Q You got them after your deposition, right?

A That's correct.

Q You didn't have them when you fornul ated
your lifecare plan, true?

A That's true.

Q Al'l right.

So is there a single other thing that you
can think of fromyour l|ifecare plan fromthe day of
the incident to the present that he's gotten, other
t han what you articulated just a m nute ago?

A | think we covered it.

Q Is there anything on the lifecare plan that
could be ordered by a physician or prescribed by a
physician that M. Moore hasn't gotten?

MR. P. HYMANSON: Obj ecti on.

Specul ati on, Your Honor, as to what another
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doctor may have done for M. Moore.

THE COURT: Rephrase, M. Waver.

MR. WEAVER: Sure.

"1l see if I can ask it a little bit
better better.

BY MR. WEAVER:

Q As a physician, is there anything on M.
Moore's |ifecare plan that you think is
medi cal | y-i ndi cated, and you think everything is
medi cal l y-indicated, is that fair, or you wouldn't
have had it in there?

A Yes, correct.

Q Anything you think in the |lifecare plan M.
Moore would not be entitled to by a physician
ordering it or prescribing it, assumng that that
physician is conmpetent and willing to do so?

A Entitled?

| don't understand the question.

Q Sur e.

If M. Moore's current treating physicians,
whether it's a PCB, PCP, Dr. Wencek, cardio-thoracic
surgeon, pain management surgeon, orthopedic surgeon,
anyone else he m ght be treating with, is there
anything that you can think on their lifecare plan

that if they were to order it, or prescribe it, he
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woul dn't get?
A | don't really understand what you're
tal ki ng about.
Sorry, |1 don't understand your questio
Q Is there anything they can't order for
| would |like themto order all of the

t hi ngs on the plan.

n.

hi n?

Q " m sorry?
A l'd |i ke any physician --
Q Li ke you?
A Sur e.
Q So why haven't you ordered any of that for
M . Moore?
A That is not my role.
Q Why not ?
You di agnosed him  Why didn't you order it
for himif he needs it?
A That's not my role.
| didn't come in here to be a treating
physi ci an.
| didn't come in here to be managenent for
hi m
| came in here as a expert in this medical
case for the purposes of the lawsuit.
Could I have done that?
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Yes, sure | could have done that.

But | don't know if | can take his medica
i nsurance when | see him | just don't know the
facts.

" m at UCLA, he's here in Nevada.

So that's not my understanding, that is not
what the role was when | came in.

But it was to | ook at the individual and
try to deci pher through what that person needs for
the future based on ny training and experience and
education and my work wi th other anputees.

Q Fair enough --

THE COURT: Can | see counsel at the bench
bef ore proceed any further, M. Waver?

(Thereupon, a discussion was had between
Court and counsel at sidebar.)

THE COURT: Ladi es and gentl emen of the
jury, I'mgoing to need to read you now an
instruction is going to be given to you at the end
of the trial, but I think it's inmperative we have
that instruction now in Iight of some testimony
t hat was just offered by Dr. Fish.

That instruction that you will by given at
the end of the trial, which of course is entitled and

intended to guide your deliberations as you consi der
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his testinmony and proceed, you are not to discuss or
even consi der whether or not the Plaintiffs were
carrying insurance to cover their medical bills or
any or damages that Plaintiff had sustained.

You are not to discuss, or even consider,
whet her or not the Defendants were carrying insurance
t hat woul d rei mburse them for whatever sum of nmoney
they may be called upon to pay for to Plaintiff.

Whet her or not either party was insured is
i mat eri al and should make no difference in any
verdict you may render in this case.

Thank you.

You may proceed, M. Weaver.

BY MR. WEAVER:

Q Dr. Fish, I"lIl mve on fromthis area in
one second, but if you were asked, if you were asked
for it to be part of your role, you could order or
prescri be the things on your |ifecare plan that are
medi cal |l y-indicated for M. Moore, is it fair --

MR. P. HYMANSON: Your Honor, specul ation.

VWhat rel evance does that have in this case

at all?

THE COURT: Your objection is specul ation.

| under st and.

Thank you.
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M. Weaver.

MR. WEAVER: What | would respond to that

THE COURT: W thout too much detail .

MR. WEAVER: Dr. Fish told us at length
t hat he's a physical medicine and rehab physici an,

t hat he diagnosed M. Moore and came up with a plan
of things M. Moore doesn't have.

Al'l I want to establish is that if he were
asked by Plaintiffs to order things M. Moore doesn't
currently have, he could have.

THE COURT: | have no problemwi th the
aspect of the question that you base these questions
on.

He's indicated to you they were in the
record.

So again the way the question is formed I
think is inproper.

But what things he can do, you can
certainly inquire.

So sustained as to the way the question was

for med.

But you may restate the questi on.
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BY MR. WEAVER:
Q You're a physical medicine and

rehabilitation physician, correct?

A Correct.
Q And you al so tal ked about here and in your
deposition part of that enconpasses things |ike

prosthesis and these type of things, correct?
A Correct.
Q So if we were to go off your report that

you made a di agnosis, correct?

A | made a di agnosis based on the records,
correct.
Q Based on that, you could if you chose, and

if you were asked to, order or prescribe

medi cal l y-i ndi cated care for M. Moore, correct?

A Anything in this plan is something | would
recommend for any patient Iike him and if he were ny
patient, this plan would be what | would do for ny
pati ent.

Q Thank you.
Let's go through it, if we mght, and |1
go through as quickly as | can, Dr. Fish, some of the
cat egori es.

If we could start please with the first

category, which I think is on page 3 of your lifecare
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pl an.
A You have a copy?
Okay.
Q So a physiatrist, that is what you are,
correct?
A Correct.
Q You have indicated M. Moore shoul d have

one, correct?

A

| believe any anputee should have a

physi atri st because we are one of the only few

doctors deal with function and prosthetics, but a

vascul ar surgeon could do it clearly, but I think

there's an advantage of having a physiatrist.

Q

Q

chose,

A

Q

He has a vascul ar surgeon, correct?

He does.

So Dr. Wencek could do that role if he
is that fair?

lt's possible.

Is there a single thing on this lifecare

plan that Mr. Moore is as far as you know i ntending

to get based on --

MR. P. HYMANSON: Obj ection, Your Honor.

Specul ation as to M. Moore.

THE COURT:  Sust ai ned.

M. Weaver, any questions you're asking him
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about what M. Moore m

MR. WEAVER:

ght

do are inappropriate.

I"m just asking based on if

you know from havi ng eval uated him

MR. P. HYMANSON: It's still specul ation,
Your Honor.

MR. WEAVER: Fair enough.

THE COURT: It's a different question.

You may ask a question about his know edge,

but beyond that is specul ation.

Sust ai ned.
MR. WEAVER:

BY MR. WEAVER:

Thank you, Your Honor.

Q So you think M. Moore would benefit from a

psychol ogi st, is that correct?
A | know he woul d.
Q Did you see anywhere in the records where

it was recommended, and he declined?

A You woul d have to point that out.

| don't reca

Q Do you recal

| that.

in his deposition saying he

woul dn't get help from a psychol ogist in any event?

A | think I do remenmber something |ike that.

Q You do, or don't?

A You woul d have to pull it up, but whether

or not someone that doesn't

want help that is
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appropriate help is a different story.
You woul d have to talk to M. Moore about
t hat .

Q So a lot of things in the lifecare plan are
not things M. Moore will necessarily, get so far as
you would get, just things you recommend, correct?

A No, these are things he will get, he should
i mMm nently get.

If | speculated that he's not going to get
them at all, why would |I put themin the plan?

So the plan is designed for himto have
these itens.

Q So a treating physician, whether it's Dr.
W encek, his orthopedic surgeon, primary care
physician, or someone from the pain management
center, at any time they could have come up with
t hese things on their own, correct?

A That's true.

Q Or since July in any event had this been
gi ven, your report given, to any one of his health
care providers, or conbination of them they could
have eval uated and ordered or prescribed these

t hings, fair?

A | don't know.

Q You don't know they couldn't, true?
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A | don't know.

Q Do you know t hey've been given to any of
his health care providers?

A | don't know.

Q So if we could go to the next page under
page 4, the psychol ogical services, why all the
psychol ogi cal testing?

A Well, | think I discussed it last time.

Losing a linb is quite a |life-changing
experience, you beconme |ess functional, you rely on
ot her people, you are sitting in a wheelchair, which
is very humbling, you're mssing a |inb.

It's stressful, it's you are not a whole
person anynore.

Mental health is very important to try to
keep the person's spirits up and realize they can
still go on.

| think all of us can use that at some
point in our life, especially if there's been a
dynam ¢ change to us.

Q Those are the answers you gave why he needs
t he psychot her apy.

My question was:

Why does he need the testing?

A Again, the testing is inportant to
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establish a base | ane.

Al so, to establish what goes on over the
next ten years.

So the testing |I think I went through,
there's a bunch of difference questions included with
this would help a provider know what the pitfalls
are, and the treatment, and how the medication is
doi ng, and how M. Moore's doing on a day-to-day
basi s.

Q So your opinion is, if he's getting
psychiatry care, neuropsychiatrist medication,
management, and psychot herapy on a regul ar basis, he
woul d still need al most $20, 000 worth of
psychol ogical testing to assist in that?

A Yes.

Q Al'l right.

If we could go to nunmber 5 please, this has
to do with procedures, hospitalizations, surgeries,
and spinal injections.

The MBB you told us is the medial block,
basically the prelim nary hearing, is that fair?

A Prelim nary diagnosis, is the
determ nation, yes.

Q Bel ow that is the basically $121, 000 with

ablation, is that right?
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A Radi o frequency abl ation, correct.
Q That easily can be done by a pain
management specialist if the pain managenent

speci alist thought it was medically-indicated,

correct?

A A pain management specialist, who do
injections, | don't know that he's just a medication
management individual, | don't have any recent

records to know if they actually been done or not, or
has even been addressed.

Q They haven't been done, 1'll represent that
to you.

But if his pain managenent specialist is,
among ot hers, an anesthesiologist, it could be done,
is that correct?

A That's correct.

Q And then in ternms of the right total joint
replacement of the hip and knee, | think you
indi cated that he's going to need this $270, 000 worth
of services in a few years because of having some
l[ift up out of his wheelchair in order to use his
prosthesis, do I have that right?

A That's part of it.

The other part | can explain if you want.
Q Sur e.
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A It's he has to maneuver on one |leg, throws
of f his bal ance, and puts a |ot of pressure on the
hi p and knee, as we discussed on the chart, and so
that is going to put stress on the joint.

Q We have already tal ked about you told the
jury he's going to spend almost all his time in a
wheel chair, right?

A | think a majority of the time he's going
to be in a wheelchair, but as | discussed, he needs
t he exercise, needs to get up, needs to stand, he
needs to feel that he's one with everybody el se.

Again, it's very hunbling being in a
wheel chair all that time, so you have to have that
option to get up and nove around.

Q But you told the jury nost of the time he's
going to spend in a wheelchair, correct?

A He has to get in and out of the wheel chair,
and in and out of the toilet, and wal k around his
house.

You are not -- He's not going to sleep in
t he wheel chair either
So there's transfers that happen every day.
And he may sit on the couch too.
There's various things.

He has a recliner they can put himin as
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wel | .

So all of this leads to nore stress on
t hose joints.

Q Thank you.

But maybe | just m sunderstood.

| thought what you told us on Friday was,
the reason he's going to need the total joint
repl acement and the hip and knee wasn't because of
getting in and out of his wheelchair for transfer to
the toilet for exanmple, it was going because he was
going to either have a prosthesis, or going to be
using his wal ker, and he was going to put the

pressure on the right knee and the right hip.

A I --

Q I n other words, wal king around?

A Your question was a little bit convol uted.
Q Let me re-ask it.

A Let me break it down | think what your

trying to say.
Q Let me re-ask it, so | can cut to the
chase, and you answer a question | ask you.
| thought you testified that the reason for
the hip and knee replacenment is because when he is up
and out of his wheelchair, he's going to put pressure

on his right knee and right hinp.
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Do | have that right?

A That it's part of it, correct.

What is the rest?

The transfer, putting on the device,
getting to the bathroom getting to the chair,
putting a | ot of weight on that one side because he's
m ssing the other side, so it's not just using the
prosthesis, although this will also put stress on his
knee and hi p.

Q Fair enough.

I n your deposition we had a few nmonths ago
you told he he was going to actually likely use this
prosthesis very little, including because of his
arthrosclerosis and cardi opul monary condition, is
that fair?

A | don't know if | said that.

| don't know exactly what | said.

You woul d have to pull out the deposition,
but my understanding was if | portrayed that he's
going to use the device to get to exercising, to use
the device to wal k around, but the majority of the
time he's going to be in the wheelchair if he does
anything out in the community because he's going to

be limted to wal king far and sit down at some point.

Q Do you recall saying in your deposition
Bl LL NELSON & ASSOCI ATES 702. 360. 4677
Certified Court Reporters Fax 702. 360. 2844

117 AA01995



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

t hat you didn't recommend that he did nuch exercise
or wal ked very far?
A |'d have to see that.

| don't remenber that.

Q What about your testinmony today, is it your
recommendati on he uses his prosthesis for exercise?

A | would recommend that, yes.

Q Okay.

So if that's different than what you said
in your deposition, what you said reflected
differently today?

A | don't know what question you asked ne
t hen.
Q | f be could go to the next page, please.

So here we're talking in the first category
about roughly $245, 000 worth of injections, correct?

A Correct.
Q Are you aware of any accepted literature

that identifies that protein rich platelets or

pl asma - -
A Pl atelet-rich plasm.
Q Pl atelet-rich plasma, right?
A Ri ght .
Q So you're saying, blood taken out of M.
Moore and put back into himto help himheal, is that
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correct?
A Al most .

Bl ood taken out, and then it's spun down to
the plasma | evel to remove the red bl ood cells and
some of the other proteins, and it's a plasm
conponent we found that is a product.

Q | saw in your CV.

You gave a talk about this at a YMCA to the

at hl etes about this?

A | think I did.

Q It's primarily for athletes for enhanced
performance, is that fair?

A No, it's conmmonly used in all around the
United States to help with joint pain and back pain.

Q So is it your position to the jury that M.
Moore medically needs the platelet-rich plasm in
order to tied himover until he gets the hip and knee
repl acement ?

A Yes.

Q So for $245,000 is there a reason he
woul dn't just get the hip and knee replacement now,
or is it just he doesn't need it?

A He needs it.

| mean, you could -- | just don't think now

woul d be the tinme.

Bl LL NELSON & ASSOCI ATES 702. 360. 4677
Certified Court Reporters Fax 702. 360. 2844

119 AA01997



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

He is still working on his prosthesis,
still needs some other medical care, he has the pain.

To me it makes sense to try the injections
first, which should help him before going into the
repl acement phase.

Q But if he needs $245, 000 worth of
injections right now, | don't understand why that
woul d go towards sonmething that is going to be
i nevitabl e anyway.

A Well, what | can tell you is, the hip and
knee replacenment is not an easy thing to do, it's a
stressful situation, you have to go through a conpl ex
surgery, the recovery of that is conplex, rehab of
that is conmpl ex.

When you can cone in, get an injection that
t akes maybe 10 to 20 m nutes to do, and gives you
relief, why would you go through the replacenment now,
why don't you go through the injections now.

Q So the idea is, if he gets this $245, 000
worth of treatment, he won't need the hip and knee
repl acement, or just prolonging it for a couple
years?

A | mean, it's possible he doesn't need it,
but based open my experience anmputation patients

eventual ly get the replacements.
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Q Can you cite us to any medical literature
where this is commonly accepted in your field, or any
other field?

A Sur e.

Q What is it?

A There's prosthesis orthotic literature,
there's orthopedic literature, there's physical
rehabilitation literature, there's a | ot of
amput ati ons show the over use of stress on the

contral ateral joints eventually ends up getting

treatment, so there's tons of literature.

Q You woul d at | east agree there's -- in
terms of every case how well it works?

A No.

Q You think the basic conformty or unanimty

of thinking in the medical community is that
pl atelet-rich plasma injections work?

A | mean, there's all kinds of controversi al
i ssues on any kind of medical issues.

Some people argue pace makers don't work,

or even stents don't work for arthrosclerotic hearts,
so there's always literature one way or the other,
but the plethora of literature |I've seen with
experience working with individuals is PRP works very

well with people with knee pain, but eventually wil
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need knee repl acenents.
Q What is the hyaluronic acids | see for
cosmetics?
| wasn't aware of injecting it into th
and knee.
A That is collagen, a little bit differe

Hyal uronic acid is a compound actually

e hip

nt.

stimul ates cardio growth, and so that with PRP as a

conmbi nati on can help with the joint pain, stiffness
synptons that can last up to four nmonths.

The Rejuviderm sonme of the stuff you put
on your face, are not the sane thing.

You woul dn't want to put the knee injection
into your face.

Q Are you aware of any literature that
identifies they should be used together?

A Yes.

Q You woul d agree using them together, |et
al one individually is controversial, you don't
di spute that in ternms of every case?

A No, there's a |lot of different types
approaches and a |l ot of different doctors using the
conmbi nati on of things that to help the knee pain and
j oi nt pai n.

Q And I"'mtrying to get through this as
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qui ckly as we can.
We al ready tal ked about the spinal cord
stimul at or.
If M. Moore's pain management physician
t hought it was nmedically-indicated, he could do it
hi msel f, or refer himto somewhere here in the
community it would be done, correct?
A | would think so.
Q Okay.
So far as you know, that recommendati on

hasn't been made, is that fair?

A | don't know.

Q You're not aware of it being made, is that
fair?

A |'monly aware of it since July.

| don't have any new records, so | don't
know.
Q As of July, you weren't aware of his pain
management specialist recommendi ng a spinal cord

stimulator, true?

A | don't believe so.

Q | f we could go to page 7, please, so the
re-programm ng of the spinal cord stimulator, is that
basically still within the ganbit of the spinal cord

sti mul at or ?
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I n other words, |I'm not sure why it's under
t her api es.
A Because that is not included in the kind of
t herapeutic realm
The device goes in, but you have to work
the device, that is why it's a re-programm ng
component .
Q My question is:
Why is it under therapies?

A Because it's a therapeutic -- The
i mpl antation on the other page is putting a device
in, but then you have to use the device, that is
where the therapy conponent comes from

Q For purposes of the knee and residual Iinmb
therapy, | mssed this, I"'msorry, is this after he
gets the knee replacement on the other side, or
talking currently?

A Currently, because he's having problens the
at the time | saw him having problenms with his
residual limb, and the prosthesis wasn't fitting, so
| felt it would be inportant he get sonme therapy to
understand why the residual limb was not fitting
properly within the prosthesis.

Q Do you have any understandi ng one way or

anot her whet her the prosthesis issue has been
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resol ved?

A | don't know.
Q But certainly things |ike physical therapy
and knee and residual |inmb therapy, physical therapy

for scar managenent, all could be ordered or
prescri bed by all or any of his current medical
providers, is that true?

A | don't know about anybody.

The providers that deal with anputations.

Q Li ke Dr. W encek?

A True.

Q And then the dog companion with care,
nearly $30,000, this morning | think you expl ai ned
you are not just tal king about a confort care dog, |
t hink you used the good exanple on the airplane it
seems |i ke everybody has one now, is there a specific
type of $30,000 dog conmpanion that is typical?

A Usual ly Gol den Retrievers are the best
animals, but |'ve seen all different types, depends
on the way they are trained.

Q Did M. Moore give you any indication when
you made these recomendati ons to him whet her he

woul d be interested in that?

A | don't recall.

Q So within the dog conpanion care you
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i ndi cat ed

it's roughly 5,000 for the cost of the

training of the dog, is that right?

A

Q

| think so.

| don't have the rationale on the bottom of

Okay.

If that's what you put in the report, is

t hat correct?

A

Q

That's correct.

And then the monthly maintenance is $200 a

mont h, how do you get to that?

A That would be the food, the harnesses, the
continual training, any other equipnment the dog
needs.

Q And thankfully for M. Moore, and hopefully
for the dog, it will live at |east ten years, is that
fair?

A No, they can get a new dog.

necessary

ten years

| didn't put down a new dog woul d be
because my thought would be they would |ive

, but these animals can die, and they

usually get a replacenment dog, and | didn't factor

that in, | didn't think it was necessary.

Again, you're getting into such m nute
details, | was trying to get the big picture to
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everybody at this point.

Q Dr. Fish, you just brought that up. That's
what your report says.

So | didn't mean to make it seem |like your
report had nore detail than it needed, that's just
where | got it from

A Okay.

Q If we could go to the next page, page 8 has
to do with the diagnostic testing, is that right?

A That's correct.

Q So again, any of this diagnostic testing,
any reason it couldn't be ordered or prescribed by
any of his current treating providers, so far as you
know, if it's medically-indicated?

A | think they could.

Q Al'l right.

Thank you, sir.

The next page, page 9, these are
medi cati ons, correct?

A Yes.

Q And the only thing that M. Moore could get
on his own without prescription is a multi-vitamn,

is that right?

A You m ght be able to get the Col ace too.

Q Do you know if he's getting those?
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A | don't.

Q Did you recommend thent?

A | did.

Q To hinP

A | may have discussed it with him
Q And any of his current health care

providers so far as you know could prescribe the
Cymbal ta, Neurontin, if it was medically-indicated,
is that fair?
A | think so.
Q Al'l right.
The next page under supplies, I'm confused
of about the knee range of notion machi ne. s that

what it is?

A That's correct.

Q | f he's using that post-surgical, correct?
A Ri ght .

Q I sn't he going to be using that as part of

any physical therapy he gets after the procedure?
A No, that is in conjunction.
Q So that is something you would want himto
be at home with?
A Ri ght, a rental unit.
So when he's not actively participating in

t herapy, it's a passive machine, so constantly nmoving

Bl LL NELSON & ASSOCI ATES 702. 360. 4677
Certified Court Reporters Fax 702. 360. 2844

128 AA02006




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

t he knee.
Q It's your experience that patients get one

of those prescribed for them after knee replacement

surgery?
A They do at our center.
Q The knee and hip brace we tal ked about.

The electric wheelchair so far as you told
us in your deposition he had an electric wheel chair,
or was in the process of being fitted for one a few
mont hs ago, is that right?

A | don't know exactly.

Q I f that's what the discussion was, do you
have any reason to disagree with it?

A No.

Q And so far as you know -- or I'msorry, you
don't know one way or another right now what the
status of his prosthetics is, is that correct?

A That's correct.

Q Did you bother to ask his | awyers what the

status of any of this is?

A Bot her to ask?
Q Yes.
A No, | don't think it came up.

| think it was nore about focusing about

the informati on we had at this point in tinme.
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Q At what point in tinme?
A When | made the reports and getting ready
for trial.
| don't think there was any kind of current
status evaluation. W didn't discuss it, was all the

i nformati on was what we had before.

Q But this is a dynam c report you told us,
correct?

A | agree.

Q Coul d be updated at any time with any new

information, correct?
A | agree.
Q So for you to tell the jury M. Moore's
most updated -- the current status and updated
i nformati on of what he had and what he needed, do you
see any reason you couldn't ask his |awyer?
A | don't know if that is part of this whole
process.
| mean, that's up to you all
| don't know if | have that capability of
doi ng that.
If I did, they would allow me, | would have

sai d, hey, we want you to see himone nmore time

before trial, but I didn't know that was part of the

rol e.
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Q You didn't ask, right?

A Well, | don't know if that came up, asked

Q Did you ask?

A | didn't ask

Q Did you ask if you could talk to M. Moore
about whether in the past six nmonths there's any new
updated i nformation?

A | didn't know I could.

Q Sir, did you ask?

A Well, | didn't know | could, so | didn't
ask.

Did you know if you could ask?
| didn't know.

Q You indicated in your deposition, and |
t hink you responded to M. Hymanson, you think you're
at an advantage over Dr. Jacobson (sic)in his
evaluation -- Jansen, |I'msorry, Dr. Jansen in his
eval uati on because you evaluated M. Moore, fair?

A | agree.

Q So you knew if you could evaluate M. Moore
to be able to fornmul ate di agnoses and a |lifecare plan
for him that you could at |east followup with him

does that make sense?

A No, because typically |I get one opportunity
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to see sonebody even, when |I'm working on the Defense
side, | get one opportunity to see somebody, don't
have multiple options to see themmultiple times,
that's not what |'ve been brought in, and not what |
under st ood.

Q | f you thought you could ask to get updated
information about M. Moore, or from M. Moore, would
you have?

A | don't know.

Q Al'l right.

|f we could go to the durable medical
equi pment, please.

Is there anything -- I"'msorry if I mssed
what you told us before.

Is there anything other than the wal ker for
transfers which shouldn't be on here?

A The el ectronic motorized wheel chair
shouldn't be on there, and it's bl ank.

Q Sur e.

Are there any of these things that M.
Moore doesn't currently have?
A | don't know.
| don't know about current.

| only know from when | saw him

Q Did he have any of these things at the tinme
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you saw hi n?

How about | ooking at your report?

A A shower bed or shower recliner.

Q He had at the time?

A Correct.

Q What about the bedsi de conmode?

A No, he didn't have that.

Q You told us that the bedsi de comode -- or

did you tell us it is a safety issue?

A In the m ddle of the night, yes.

Q So did you tell himthat, especially when
it came to things that were safety issues, that he
really should get thent

A | think I had a discussion with himto make
him nore safe because he's already fallen three
times, so | was concerned about that.

Q And you brought up the follow ng three
times:

Are you aware M. Moore's son wasn't aware
he had fallen three times?

A "' m not aware.

MR. P. HYMANSON: Specul ati on, Your Honor,
M. Moore's son
THE COURT: He asked whet her he's aware.

That is a fair question.
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MR. P. HYMANSON: W t hdr aw.

THE COURT: Was or was not was your
gquesti on.

The way you said it, it wasn't clear.
BY MR. WEAVER:

Q Dr. Fish, are you aware that M. Moore's
son testified that he didn't know his father had
fallen?

THE COURT: Did or did not?

BY MR. WEAVER:

Q Did not know his father had fallen three
ti mes?

A | wasn't aware of that.

Q In the deposition you weren't able to give

us any detail of the falls, correct?

A | just knew he fell.

Q Do you have any additional information that
you can tell us about those falls, other than they
happened?

A Not at this tinme.

Q Al'l right.

If we could just go to the home furnishings
and accessories, please.
The adjustable bed with air mattress for

3500, you indicated that he needs one every five
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years because the air goes out of the mattress?

A No, the equi pment goes bad, the air that is
contained in there can defray the mattress.

Q So is it your understanding that these

adj ustabl e beds with air mattresses only last five

years?
A Correct.
Q That's your experience?
A Yes.
Q And then home modifications, you talked to

us in your report and here what needs to be done.
Was there anything besides why any of the
doors that need to be done, that was wi dening?

A Ramps, wi dening of the doors, wi dening the
hal | ways, retrofitting the bathroomwi th more safety
equi pment, and then any other -- getting into the
closet, the closet had to be changed as well.

Q So ramp, widening doors, getting into the
cl oset, anything else?

A W deni ng the hall ways.

Q So are you --

A And the bathrooms retrofitted to make sure
there are grab bars and space enough to take a
wheel chair if you needed to.

Q Anyt hi ng el se?
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A | think we covered it.

Q Do you have an opinion on out of the
$80, 000 roughly how much a ramp would cost?

A Ramps depends on how many stairs he has
going into the space, so ranmps can cost anywhere
bet ween $1, 000 to 10,000, maybe 15, depends on the
compl exity of the ranp.

Q If M. Moore's son testified that there is

a ramp, would we be able to take that out of the

80, 0007
A |f there's a ranp, you can take it out.
Q By the way, did you see his home?
A | didn't see his hone.
Q Is it fair to say you're relying on your

experience what with need to be done?

A No, I"'mrelying on M. Moore telling me
what his house is |ike and what is m ssing.

Q So you relied on M. Moore, who is a
contractor, to tell you what with needs to be done,
is that fair?

A There's an advantage, he's a contractor.

Yes.
Q Are you relying on what M. Moore told you

needs to be done?

A l'"mrelying on M. Moore for the things he
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tells me.

Q And then we tal ked about the lift chair
recliner to help him get out of the wheelchair, is
that right?

A Not necessarily the wheelchair, it's a
di fferent chair.

When he's not in a wheelchair, he's in a
recliner, can get up out of the recliner or whatever
he' s doi ng.

Q Somet hing that would help take the stress
off of the shoulders, or any other body parts, right?

A Yes, and his residual |imb, and his
contral ateral | eg.

Q And what is the Hoyer |ift again?

A The harness device would get him out of
bed.

Q And that is the part that | m ssed, why
can't he get out of bed?

A Li ke I said, sonme days he may have a | ot
more pain, some days he may not be confortable, some
days will be harder to pull somebody out, or have
someone pull him out of bed, or help himtransfer, so
you want to have that |ift avail able for when they

aren't able to get him out.

Q He never told you he has any difficulty
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getting out of bed, did he?

A He said he had difficulty with all his
activities of daily living.

Q So he specifically told you that he had
difficulties getting out of the bed to the point he
may need a |ift to get himout?

A Correct.

Q He told you that?

A | don't know specifically that, but we
tal ked about bed mobility, transfers, walking,
getting in and out of the bathroom getting in and
out of his closet, just standing at a sink, since he
only -- didn't have his prosthesis that fit, so a | ot
of different factors we discussed of his activities
of daily living, and bed mobility is one of them

Q Can you point that out for me in your
report where there was any reference in any way,
shape, or form of him having difficulty getting out
of bed to the point where he needs a $5,000 |ift?

A Well, | think |I just discussed sonme of the

difficulties in his pain and functional difficulties,

so that is his -- My assessment of his overall
difficulties with his residual |limb and pain.
Q But I'm asking to show me anywhere in your

report where you tal ked about any difficulty by him

Bl LL NELSON & ASSOCI ATES 702. 360. 4677
Certified Court Reporters Fax 702. 360. 2844

138 AA02016




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

getting in and out of bed.
A It's about transfers and functions, so it's
on page 2 in the chief conpl aint.
Q Okay.
Woul d you -- | don't see transfer function.
Woul d you read it?
A Functional difficulties, prolonged sitting,
nunmbness in buttocks.
Q |*mjust tal king about --
A |"mtrying to answer your question.
You cut me off.
THE COURT: Clarify the question, please.
BY MR. WEAVER:
Q | " m not asking about getting in and out of
chairs, we've gone over that in all the other
cat egori es.

What |'m specifically asking you, Dr. Fish,

Woul d you please tell me where in your
report it says M. Moore has difficulty getting out
of bed to the point he needs a $5,000 lift?

A Well, | tried to explain to you, it's the
whol e chief complaint and all the symptoms, and so
getting out of bed, and getting out of a chair, and

transferring to the toilet, and getting in the
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shower, these are all different functional activities
he's having difficulty with, and he described to me
he's having pain, difficulty and needs help, so it's
listed in the chief conplaints.

Q Where is it listed in the chief conplaints,
where are you tal king about difficulty getting out of

the chair?

A That and the functional difficulties and
the pain he has with the residual |limb, and his
pressure and pain in his limb while he's sitting, and

nunmbness in his buttocks, these are all aspects of
his other -- all functions.

Q But nowhere is there a conpl aint about
difficult getting out of bed, true?

A | don't know specifically out of bed, but
out of any type of chairs, or bed, or toilet.

Q Can we go to the next page?

So we tal ked about why M. Moore needs
ei ght hours of daily care every day, correct?

A | think we covered it, yes.

Q And then housekeeping, is that things that
you understood M. Moore was doing at the time he no
| onger can?

A Not that he no | onger can, just has

difficulty doing themwith all his functiona
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deficits, it's hard to do |l aundry, cleaning of the
house, making neals, doing dishes, all the things you
woul d think that a housekeeper would do in tidying
up, he's having a |ot of problems with those, that's
why | included that in the plan.

Q Fair enough.

Those were things he told you he had been
doi ng that he no |onger can, is that right, that's
true?

Q About the residual |imb pain, obviously if
that was a significant issue, it would be something
he woul d be raising over the | ast three years with of
all people, a pain managenent specialist, true?

A You woul d have to ask him

Q Can you think of any reason M. Moore
woul dn't tell his pain management physician if he was
havi ng residual |inmb pain?

A The frustrations of not having a |inmb, the
embarrassment of not having a |linb, the pain he has
in his other factors, the fact the medication's
hel ping him the difficulty in getting physicians
sonmetinmes to listen to you and your conmplaints, the
fact the visit may be very quick, he fell, feels
frustrated, a lot of different things can go into

t hat whol e factor him not explaining clearly,
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depression, anxiety, future care, Iimtations of what
he's able to do at hone.

Q You don't have any evidence of any of those
being a reason M. Moore hasn't told the pain
management physician that, correct?

A You woul d have to ask him

Q And then with regard to the medication you
brought up, are you aware the pain management records
are reflecting that M. Moore's having for |ack of a
better term 80 percent feeling better or success on
hi s medi cati ons?

A |'d have to see the record.

| don't recall

Q Woul d you have to see the records because
you don't even know what pain medication or any
medi cation he's on?

A Yeah.

| know what medi cati ons he's on.

Q What ?

A He's on Xarelto, Lisinopril, Oxycodone,
aspirin --

Q The success of any of his pain medicine
you're unaware of, is that correct?

A | don't understand.

Q How successful his pain management is, is
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not something that you are aware of, is that fair?

A | don't understand what are you asking me.

Q | " m asking you, do you have any idea what
hi s pain management physicians are reporting how he's
feeling with pain management?

A Currently I don't know.

You woul d have to ask him

Q Ils that something you knew at the time you
eval uated hin?

A | had di scussions with him about his
current synptoms and problems, and his difficulties
with his pain and phantom sensation, so | assume he
woul d describe it to other providers.

Q And, Dr. Fish, wrapping up in a mment, but
you are a menber of the American Acadenmy Of Physica
Medi ci ne And Rehabilitation, correct?

A Correct.

Q And do you subscribe to the expert witness

testinony principles of ethics, have you ever heard

of thent
A. No.
Q Okay.

Have you ever heard that expert witnesses
who are nmenbers of the American Acadeny Of Physica

Medi ci ne And Rehabilitation have certain guidelines
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t hey should foll ow?

MR. P. HYMANSON: Your Honor, may we
approach?

THE COURT: Yes.

(Thereupon, a discussion was had between
Court and counsel at sidebar.)

THE COURT: Thank you.

For the record, the objection is overrul ed,
but with the understanding we tal ked about.

MR. WEAVER: Thank you, Your Honor.

Thank you, Dr. Fish.

THE W TNESS: You are wel conme.

THE COURT: M. MBride, do you have any
guestions for this witness?

MR. MC BRI DE: Yes, Your Honor, | think
just one.

CROSS- EXAM NATI ON OF DR. DAVID FI SH

BY MR. MC BRI DE

Q | want to assume hypothetically if M.
Moore had been admtted to the hospital on Decenber
25, 2016 and started on thronbolytic therapy, but
they were unable to clear the clot, and he woul d have
requi red an above the knee anputation on 12:26 or

12: 27, would all of the itenms that you have |i sted,
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woul d those still be items M. Moore would be

required to have?

A | f he had the anputation?

Q Yes.

A Yes.
MR. MC BRIDE: That's all | have.
Thank you.

THE COURT: M. Hymanson, any redirect?
MR. P. HYMANSON: Briefly, Your Honor.

Thank you.

REDI RECT EXAM NATI ON OF DR. DAVI D FI SH

BY MR. P. HYMANSON:
Q Dr. Fish, I'm going to be quick.
You have been up for a long tinme.
Let's clarify a few things.
s it unusual for a patient three years
after they have an unexpected anputation to not h
a lifecare plan in place |Iike the one you are

suggesting?

A Unusual ?

Q Yes.

A | don't know what you're asking.

Q | " m asking, everything that you are

recommending, if it hasn't been done yet, should

ave

it
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be done?
A Yes.
Q Al'l right.

And if it hasn't been reconmended by the
current treaters, does that mean that it's not
necessary?

A No.

Q I n your opinion do you think for the
wel | - being and | ong-term care of M. Moore it's
critical?

A Yes.

Q Have you ever recommended a replacement of
a knee, or hip, or ankle, or elbow prior to trying
some type of medication that alleviates the pain and
all ows someone to have a | onger period with that
joint?

A It depends on the age of the individual.

Typically I"mgoing to try the conservative
t hing and | east invasive, and there would be

i njections before going to a replacenent.

Q And this Dr. Jansen, who -- is he a medica
doctor ?

A No, he's not.

Q This gentleman, if | understand, is m ssing
a |l eg.
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Are you aware of that?

A | have heard he has.

Q And apparently from what we've seen
probably as high as the hip.

A | don't know where his anmputation is.

Q W Il that change any of your anal yses or
your recommendations to the | adies and gentl emen of
the jury?

A No.

Q And when you were captain of the United
States Arnmy, and did you work with anmputees during

that time?

A Well, | was active duty, so we didn't have
anmput ees.
Q Okay.

Did you ever refer to anybody in the
mlitary, any patient, that is a nice |ooking stunp?
A No.
Q When you did a fellowship in Baltimre --
A | did my residency at Johns Hopkins.
Q Probably the one of the most sought after

residencies in the nation?

A Yeah.

Q Did you work with amputees then?

A | did, with Dr. Dillingham one of the
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forempst experts on anmputations and prosthetics.

Q Did you ever hear Dr. Dillinghamrefer to a
patient as that individual with a stunp?

A He woul d have be so upset with any of the
residents and any of the doctors that would refer to
any individual that had a stump, and it was a
residual |imb.

Q Is it fair to say, if you would have done
t hat, you woul d have been potentially a former
resi dent?

A He becane the chairman of the depart ment,
so yeah, there's certain things you get taught about
respect for individuals, and those are one of the
things 1'll never forget.

Q Al'l right.

And is there anything in your afternoon
di scussion with counsel that changes your analysis of

your left hip pain?

A No.
Q And the changes that you did not nmake in
written formto your lifecare plan, they were | ess

t han 1,000, $2,000, is that correct?
A Correct.
Q And you said, if | worked for the Defense,

you woul dn't change anything in terms of how you did
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your anal ysis.
In fact, you have worked for the Defense,
haven't you?
A | have.
Q In fact, you worked for M. Weaver's firm

Lewis Brisbois?

A Correct.

Q M. MBride's firmas an expert?

A | don't know if I worked with M. McBride.
Q But you have worked both sides?

A Yes.

Q And whet her you're working on the Defense

side or Plaintiff's side, your testimny under oath
doesn't change, does it?
A No.
MR. P. HYMANSON: Dr. Fish, thank you.
THE COURT: M. Weaver, any recross?
MR. WEAVER: Thank you, Your Honor.

RECROSS- EXAM NATI ON OF DR. DAVI D FI SH

BY MR. WEAVER:

Q So, Dr. Fish, you have doubl ed down on how
insulting it is on to refer to residual |imb as a
stump, right to the point where M. Hymanson's asking

you if you used that term during your residency, you
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m ght have got kicked out, that's how bad you think
it is?

A | know Dr. Dillingham and he was |ike most
of my mentors in medical school, especially at Johns
Hopki ns, sticklers about us being respectful to any
i ndi vidual with any kind of medical needs, and his
interest mainly was in anmputees, and | never used the
word because it was drilled into us on the first day
when we got to the rotations, you never would use
t hat word out of respect for an individual.

Q We're not just talking about differences of
opi nions and the | anguage.

It's your testinmony to this jury, that it's
so insulting, so outside the normof a term that
anybody who uses it like Dr. Jansen doesn't have
i nsight with anputees, correct?

A | think you're blowing it out of
proportion, one, and being argunentative with me too,
but what |I'm saying is, that if someone is going to
say they know much about anputees, and they are an
amput ee thenmsel ves, | would expect themto have at
least a little bit of know edge about how to respect
ot her individual that have residual |inbs.

I f you want to make a big deal about this

one term that is fine, but you just asked ne that
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based on a lot of different factors with M. Jansen,
and one of the things | noticed was the way he
utilized the term

So | don't know why it's such a big dea
t oday, you're the one brought it up.

Q The reason why | think it's a big deal
today is because you made it a big deal in your your
deposition because he used the term

A No, | didn't.

Q Unl ess you're going to sustain another one,
make your own objection --

MR. P. HYMANSON: "1l object.

Argunment ati ve.

MR. WEAVER: "Il move on.

THE COURT: It is.

Go ahead.
BY MR. WEAVER:

Q So you brought up my firm

| want to be clear about this one nore
time.

You never would have told anybody wor ki ng
fromthe Defense that any nunber that you put on a
l'ifecare plan here today in Las Vegas, conmparing
apples to apples, is anynore expensive than on any

lifecare plan for any Defendant, right?
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A So when |'m asked by the Defense to | ook at
a lifecare plan, the Defense group always wants to
know what you're on the hook for, and I'm going to
give you the same nunbers | gave on the Plaintiff as
| did on Defense.

Q And you woul d never have told any | awyer on
t he Defense any of those nunbers would be any
different, right?

A The numbers are the numbers because that's
the value of the comunity in ternms of an average,
and the Defense usually asks me, what are we on the
hook for if this person gets all the care, and | tell
themthis is what they are on the hook for.

Q | want to be clear about this.

You woul d never have told say within the
| ast year or two any Defense |awyer a nunber in any
category that is different than any of those,
specifically a | ower nunber, right?

A | don't believe | did.

MR. WEAVER: Thank you.

Thank you, Your Honor.

THE COURT: M. Hymanson.

MR. P. HYMANSON: Thank you, Your Honor.
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REDI RECT EXAM NAT| ON OF DR. DAVI D

BY MR. P. HYMANSON:

Q So, Dr. Fish, you see where this is going,
someone is going to come in, have literature in
regards to a stunmp, sonmeone will come in say, | can
tal k about a stunp to a person mssing a | eg.

Does -- If that is to happen, does that
change your opinion in the manner in which you and
t hose that you have worked with over the decades
woul d refer to a patient mssing a |inb?

A No, it wouldn't me at all.

MR. P. HYMANSON: Thank you, sir.

THE COURT: Let's see if any of the jurors
have questions for this witness.

It |looks Iike we have a few jurors
guesti ons.

Go ahead and conplete them and make sure
you include your juror name and juror number.

Once you conplete them the marshal will
bring themto ne.

W Il counsel approach please to review the
guestions?

(Thereupon, a discussion was had between

Court and counsel at sidebar.)
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THE COURT: Al'l right.

Dr. Fish, we do have sonme questions from
the jurors. They appear to all be sort of stand
al one questions, so I'mgoing to ask them one at a
time.

You will respond to the best of your
ability to the jurors, and of course when we are
conpleted with all the questions, counsel will have
an opportunity to follow-up.

The first question:

Was his smoking habit a factor in assessing

M. Moore's |ife expectancy for purposes of the life

pl an?

THE W TNESS: Yes.

As you recall when | tal ked about the
e3xpectation of life, | prefaced it by six years, and

smoki ng woul d be a factor.

THE COURT: Do you know the approxi mate
date of the three times that M. Moore fell since his
anput ati on?

THE W TNESS: | don't.

THE COURT: |s the prosthetic cost on the
chart the cost of new prosthetics, or the cost of
parts slash supplies to fix slash modify M. Moore's

exi sting prosthetic?
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THE W TNESS: New.

We can always go into little details, but
little brings break here, and there it's again to be
detailed, and trying to give you a bigger picture,

t hese are for new pieces, or a whole unit.

THE COURT: Okay.

Dr. Fish, how much of the lifecare plan is
directed towards the above the knee amputation and
potential future needs, and how nuch is directed
towards M. Moore's co-norbidity?

THE W TNESS: Most of it's going to be
directed at the above knee anputation.

The co-nmorbidity is a factor has to be
dealt with within the plan.

THE COURT: M. Hymanson, any foll ow-up
guestions with regard to the jurors?

MR. P. HYMANSON: None.

Compliments to the jurors.

No questions, Your Honor.

THE COURT: How about M. Weaver?

MR. WEAVER: Just one nonment, Your Honor.

THE COURT: Yes.

MR. MC BRI DE: Not hing from me, Your Honor.

THE COURT: All right.

MR. WEAVER: I|"m just |looking to see what
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the co-nmorbidities were.

It's such a good questi on.

Thank you, Your Honor.

No questions.

THE COURT: All right. Thank you.

Dr. Fish, your testimony is conpleted.

You are excused.

THE W TNESS: Thank you.

THE COURT: Ladi es and gentlemen of the
jury, we are going to take our evening recess at this
time, and we'll ask you to return tomorrow at 1:30
and resume with testinony at that tinme.

(Jury admoni shed by the Court.)

THE COURT: Thank you.

Have a good ni ght.

See you tonmorrow.

(Jury excused fromthe courtroom)
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(Thereupon, the follow ng proceedi ngs were
had out of the presence of the jury.):

THE COURT: Just a couple of quick
housekeeping matters, then | want to have a quick
schedul i ng deci si on.

Because this most recent thing we
di scussed, | wanted to note Court's Exhibit 7 and 8,
t hose are marked respectively, the recent juror
guestions we asked of Dr. Fish.

Juror Number 1 had three questions we
asked, and Juror Number 5 had one questi on.

| want to know the questions | did not ask
on jurors number 1's list is Court's Exhibit 7, was
because Juror Number 1 X'd it out, so that is the
juror's mark, not the Court's.

We al so had a bench conference with Dr.
Fish's examation, this was an objection posed by M.
Hymanson during M. Weaver's questioni ng when he was
asking about errors in the report, and whether or not
t hey had been corrected.

The report itself had been re-corrected, or
reprinted, or reissued, however you want to phrase
it, where M. Hymanson asked to approach.

We had some conversation about what we were

di scussing, and | think when we returned, M. Waver
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sort of clarified what he was asking, and finished
that |ine of questioning there.

| honestly don't remember at this noment
whet her | sustained or overruled, but at the end of
the day | think we were able to proceed properly with
guesti on.

M. Hymanson, any further record on that
bench conference regarding the objection to the
guestion regarding Dr. Fish, or regarding others in
his report?

MR. P. HYMANSON: No, Your Honor.

THE COURT: M. Weaver.

MR. WEAVER: No, Your Honor.

THE COURT: The scheduling question then,
do we have a better estimate now how far behind we
are?

| know we thought today we woul d get done
with him and we were going to take a Defendant's
wi t ness out of order, and |I'm guess you figured out
t hat wasn't going to happen, but what are we | ooking
at for tomorrow, and how far do we think we are
behi nd right now?

| didn't finish explaining yesterday, | do
not technically have a trial next week. | did have

to send a three to four day crimnal trial to
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overfl ow. Obvi ously if you were only going to take
Monday, we can take that trial back, and we are
obligated to take them back if | don't know for sure
about that until Thursday afternoon, before we appear
at the overfl ow.

| "' m assum ng we're going past Monday of
next week.

Any estimates fromthe Plaintiff how far
behi nd we are?

MR. P. HYMANSON: Do you want to do that
trial?

THE COURT: Don't ask me right now.

M. Arntz, what are we estimating we're at
right now, so we can go to Dr. Lasry and the Moore's,
what el se do we have?

MR. ARNTZ: Are you calling WIlson?

MR. MC BRI DE: Yeah.

THE COURT: So --

MR. MC BRIDE: W Ison and Dr. Jansen

THE COURT: Out of order then?

MR. MC BRI DE: Yes.

THE COURT: And then finish.

Anybody el se besides that?

MR. WEAVER: For sure?

No.
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THE COURT: That's them tomorrow, and |

know we tal ked about taking the Moores on Thursday.

We are still trying to figure out a
| ocati on. It's one of the things | haven't finished,
but we will figure that out tomorrow to do that, but
it will depend M. Moore in the morning or afternoon,

SO --

MR. ARNTZ: On Thursday?

| thought Thursday was a half day.

THE COURT: Yeah, that's right.

So sorry.

The afternoon on Thursday.

So then if we end up over into Friday,
woul d it make a difference?

Where are we at?

MR. ARNTZ: Maybe a day behi nd.

THE COURT: Okay.

MR. MC BRI DE: As it stands right now, Your
Honor, | would agree with that.

| would think we can try to push through.

The difficulty will be putting our clients
on and getting them off and on.

| think at the nmost | would say we could do
cl osi ngs by Tuesday, Tuesday afternoon.

THE COURT: That is okay.

Bl LL NELSON & ASSOCI ATES 702. 360. 4677
Certified Court Reporters Fax 702. 360. 2844

160 AA02038




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

"Il leave the trial in overflow, but
counsel didn't have huge heartburn over that.

| don't have any connection to it, other
than it's assigned to me as the crim nal docket.

When do we think we'll call M. Moore, to
have a better idea?

MR. ARNTZ: " mstill |ooking at Thursday.

THE COURT: Okay.

| understand we can't be certain.

MR. ARNTZ: | can be fl exible.

He may not be able to be flexible.

THE COURT: There may not be a dig
difference on Thursday afternoon as Friday.

| don't want to ask now for Thursday and
tomorrow go, never mnd, make it for Friday.

| know upi can be fl exible.

So are we better served saying Friday
mor ni ng, or pretty sure Thursday afternoon, and need
it for Thursday afternoon?

|'"'mtrying to get some certainty as much as
possi bl e when you will call him so I can get that
arranged.

MR. MC BRIDE: W have some of our experts
flying in for Friday, so our preference would be if

t hey can be off and on on Friday, and we do the
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Plaintiff's on Thursday, plan for that.
| think that was kind of our thinking.
THE COURT: | f that works, that's fine
we'll secure something for Thursday afternoon.
MR. MC BRI DE: Gr eat .
MR. ARNTZ: Okay.

THE COURT: Anything else?

MR. MC BRIDE: | don't think so, Your
Honor .

MR. ARNTZ: Thank you.

THE COURT: Have a good ni ght.

(Proceedi ngs concl uded.)
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CERTI FI CATE

STATE OF NEVADA )
) ss.

CLARK COUNTY )

I, Bill Nelson, RMR, CCR 191, do hereby
certify that | reported the foregoing proceedings;
that the same is true and correct as reflected by ny
original machine shorthand notes taken at said time

and pl ace.

/s/ Bill Nelson

Bill Nelson, RVMR, CCR 191
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Las Vegas, Nevada
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