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TRAN
I N THE EI GHTH JUDI ClI AL DI STRI CT COURT
CLARK COUNTY, NEVADA
DARELL MOORE, ET AL, )
)
Plaintiffs, )
)
VS. ) Case No. A-17-766426-C
) Dept. No. 25
JASON LASRY, M D., ET AL,)
)
Def endant s. )

JURY TRI AL

Bef ore the Honorabl e Kat hl een Del aney
Thur sday, February 6, 2020, 1:30 p.m

Reporter's Transcript of Proceedi ngs

REPORTED BY:

Bl LL NELSON, RMR, CCR #191
CERTI FI ED COURT REPORTER

Bl LL NELSON & ASSOCI ATES 702. 360. 4677
Certified Court Reporters Fax 702. 360. 2844
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Bl LL NELSON & ASSOCI ATES

Certified Court

Reporters

702. 360. 4677

Fax 702. 360. 2844
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| NDE X
W TNESS DR CR RDR RCR
Dr. Samuel W I son 6 77 151 159
Bl LL NELSON & ASSOCI ATES 702. 360. 4677
Certified Court Reporters Fax 702. 360. 2844
3 AA02221
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Las Vegas, Nevada, Thursday, February 6, 2020

(Thereupon, the followi ng proceedings were
had out of the presence of the jury.):

THE COURT: |Is there anything outside the
presence before we bring the jurors in?

MR. WEAVER: No, Your Honor.

MR. ARNTZ: No.

THE COURT: Okay.

Bl LL NELSON & ASSOCI ATES 702. 360. 4677
Certified Court Reporters Fax 702. 360. 2844

4 AA02222
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(Thereupon, the follow ng proceedi ngs were
had in open court and in the presence of the jury.):

THE COURT: Welcome back, | adies and
gent | emen.

We are resumng the trial, and we already
have in place.

Dr. WIlson, who of course we |left off that
testinony yesterday at a point to finish the other
testinony, now he's returned.

We don't need to re-swear you, just
acknowl edge for the record you understand you're
still under out.

THE W TNESS: | am yes.

THE COURT: Thank you.

MR. WEAVER: Your Honor, just for
housekeepi ng, the parties stipulated into evidence
Exhi bits 106 and 202.

THE COURT: Okay.

They will admtted.

Proceed.
Bl LL NELSON & ASSOCI ATES 702. 360. 4677
Certified Court Reporters Fax 702. 360. 2844

5 AA02223
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CONTI NUI NG DI RECT EXAM NATI ON OF DR. SAMUEL W LSON

BY MR. WEAVER:

Good afternoon, Dr. W son.
Good afternoon.

Wel come back.

This is my third day.

O >» O > O

That certainly wasn't the expectation.

Dr. Wlson, we're going to start this
afternoon with your credentials, since we weren't
able to fully get to them yesterday.

Are you board-certified in general surgery

and vascul ar surgery?

A Yes.
Q What does board certification mean?
A It means, you have conpleted a required

course of training to be a surgeon, and generally
additional training for vascul ar surgery, and you sat
a witten and oral exam nati on.
And in the case of vascul ar surgery
re-certified every ten years.
Q And do vascul ar surgeons perform

amput ati ons through advanced vascul ar di sease?

A Yes.

Q Are vascul ar surgeons the primary surgeons
Bl LL NELSON & ASSOCI ATES 702. 360. 4677
Certified Court Reporters Fax 702. 360. 2844

6 AA02224
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perform non-traumatic amputati ons?

A It's done by multiple specialties, but |
think the vascul ar surgeons has the majority.

Q Why is that?

A Well, they are the ones that are the prinme
care treatnment of vascul ar di sease, and to take many
di abetic patients will have amputations, all the way
to total amputations, to higher |evel anputations,
and generally they continue to see the same physician
that they've started out with, a vascul ar surgeon.

But orthopedi c surgeons also do quite a
number of anputations.

Q What about general surgeons?

A Traumati ¢ amputations they would conpl ete

for exampl e.

Q And - -
A Not as many as vascul ar or orthopedic.
Q And have you performed many, many

amput ati ons during the course of your career?

A | have performed many anmputations, yes.

Q And roughly Dr. W1 son how | ong have you
been board-certified in general surgery and vascul ar
surgery?

A General surgery since 1971

| finished my residency in 1970.

Bl LL NELSON & ASSOCI ATES 702. 360. 4677
Certified Court Reporters Fax 702. 360. 2844

7 AA02225
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And the vascul ar surgery boards cane out,
the first exam | think was '82.
And | took the examin '83 to become
board-certified.
Q And do you presently have any academ c
appoi nt ment s?
A Yes.
| am a full professor, and if | could say
recently titled distinguished, but no increase in
sal ary, and | have been a professor in the University
of California since approximtely 1982.
Q And when you say, with the University of
California, has that been both UCLA and University of

California lrvine?

A Yes.
Q Are they teaching institutions?
A Yes.

Q And when did you start at UCI, after having
been at UCLA?

A 1992.

Q And what does a distinguished professor of
surgery mean?

A Oh, it means you have been around for a
long time, and that you have contri buted

significantly to the advancenment of your specialty

Bl LL NELSON & ASSOCI ATES 702. 360. 4677
Certified Court Reporters Fax 702. 360. 2844

8 AA02226
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area in terms of publications, recomendati ons for
treatment, research, so on.

Q You also historically had an academ c
association with the VA Hospital systen?

A Yes.

Q What did that consist of?

A Well, for quite a number of years | was
chief of surgery at our |ocal VA Long Beach because
we had an integrated residency program our residents
went there, and | retired from VA after approxi mately
50 years of service, so | retired from VA two years
ago.

Q And were you at one point in the mlitary
yourself, sir?

A Yes.

Q And what was your rank, and what was your
branch of service?

A | came in as a Major, United States Air
Force, and as soon as you obtain board certification,
which | did in 1971, then you're appointed a Major,
and | left as a Major.

Q And generally in a nutshell can you tell us
about your teaching experience?

A Well, | teach medical students,

occasional ly undergraduates, but not too often, and |

Bl LL NELSON & ASSOCI ATES 702. 360. 4677
Certified Court Reporters Fax 702. 360. 2844

9 AA02227
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teach residents.
| teach both on the job and didactic

| essons in the classroom

Q What does didactic mean?
A Where you expound your knowl edge to the
students.

It's not where you are denonstrating
surgery, or you are scrubbed in the operating room
it's in a classroom setting.

Q Okay.

And in ternms of | think you told us

yesterday you teach existing physicians who are

speci alized doing residency in vascul ar surgery?

A. Yes.
Q Who el se if anyone do you teach?
A. Medi cal students and residents, and | do a

fair amount of lecturing to medical staffs for their
mont hly educati onal conference.

And in years past | would speak at American
Col | ege Of Surgeons annual meeting, Pacific Coast
Surgi cal Society, and most of the surgical

organi zati ons.

Q Do you treat patients still?

A Currently, because I'"'min the process of
retiring fromthe University of California, |I'm not
Bl LL NELSON & ASSOCI ATES 702. 360. 4677
Certified Court Reporters Fax 702. 360. 2844

10 AA02228
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seeing patients currently, |I'm doing consultative
wor k, and -- but | have been seeing patients
consi stently throughout ny career.

Q And during the course of your career where
you seen and treated patients, have you worked with
nurse practitioners?

A Yes, in my vascular clinic |I relied on one

or two nurse practitioners to help make it through

it, yes.
Q And what is a vascular clinic?
A Where you see people with arterial and

venous di sease and anput ati ons.
Q Would it be fair to say that over the years

you have seen thousands of patients with vascul ar

di sease?
A | think so, yeah.
Q Dr. Wlson, are you the author or co-author

of medical text books or medical treatises regarding
vascul ar surgery or vascul ar di seases?
A Yes.
| would termit nore as an editor, since
you don't write the entire book, but you write
contributions from people who may have for exanple

more expertise in an area than you do.

Q And roughly how many medi cal textbooks or
Bl LL NELSON & ASSOCI ATES 702. 360. 4677
Certified Court Reporters Fax 702. 360. 2844

11 AA02229
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medi cal treatises are you the editor or co-editor of
roughly?

A At | east a dozen.

Q And have you contributed more than a
hundred chapters to other people's medical textbooks
or medical treatises regarding vascul ar surgery or
vascul ar di sease?

A Yes.

Q What woul d be the best estimte of the
number of peer-reviewed articles in vascul ar surgery
and vascul ar di sease you have written?

A lt's close to 500, if not 500.

Q And are those in peer-review journals?

A Probably 90 percent.

Q What does it mean to have an article that
is peer-reviewed?

A That means that the manuscript you send in
for publication in that journal has been sent out,
usual ly anonymously, so the reviewers, independent
reviewers, usually three will read your manuscri pt
and make a decision of whether or not it's of quality
where it should be published in a journal.

Q And in addition to contributing to hundreds
of peer-reviewed journals, have you been a regular or

occasi onal reviewer of a dozen or nmore nedical

Bl LL NELSON & ASSOCI ATES 702. 360. 4677
Certified Court Reporters Fax 702. 360. 2844

12 AA02230
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journals yourself?
A Yeah.

| continue to review articles for
publ i cati ons.

Q And |I'm al nost finished on the credentials
part.

But have you al so received recognition for
havi ng some of the most influential articles in
vascul ar surgery and vascul ar di sease?

A | have.
Q And what is that?
A Very nice of you to bring that up.

Of most of the 50 nost influential articles
in vascul ar surgery |'ve been I'|l|l say co-author on
two of them and | was very pleased to see that.

As you begin to end your career at |east
you can | ook back on see changes that you have made
and been very inmportant in people's lives.

Q Thank you, Dr. W son

Do you feel that you are qualified to offer

opinions in this case about M. Moore's care and

treatment in vascul ar surgery and vascul ar di sease

i ssues?

A | really do.

Q Dr. Wlson, do you have a recollection
Bl LL NELSON & ASSOCI ATES 702. 360. 4677
Certified Court Reporters Fax 702. 360. 2844

13 AA02231
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based on your review of the materials in this case

how Mr. Moore's foot was on December 28th,
he presented to the emergency departnment?

A. Yes.

2016 when

Q Woul d you tell us please what your

recollection is of how his foot | ooked?

A That it had all the indications of acute

vascul ar i schem a.
Q What were those conditions?
A. That his foot was cold, and that

recogni zed this was the same col dness t hat

M. Moore

had

occurred with previous occlusions of his graft.

That his skin was di scol or ed.

| believe in one area it was call ed
mottl ed.

That it was extremely painful.

| think those are the inportant things that
| recall.

Q Does that description, would that would be
consistent with acute Iinmb ischem a, based on your
trai ning and experience?

A Yes.

Q Do you have a recollection from M. Moore's

deposition what he said his |leg was |i ke between

Decenmber 25th and Decenber 27th?

Bl LL NELSON & ASSOCI ATES

702. 360. 4677

Certified Court Reporters Fax 702. 360. 2844
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AA02232
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A He said, and I don't want to m squote, so
in terms he felt that his | eg was not painful and was
fine.

| can't give you the exact words.

| know he used the word, relieved, his |leg
was better, and it wasn't painful between the 25th
and until the morning of the 28th.

Q Dr. Wlson, do you have a recollection
based on your review of Plaintiff Moore's deposition
when he said his | eg became col d?

A Yes.

Q What was t hat?

A What was my recollection?

Q. Yes, as to when he said his |eg becane
col d.

A The morning of the 28th.

Q Dr. Wlson, do you have an opini on about
what may have happened to cause or be a substanti al
factor in M. Moore's occlusion of the profunda
artery on Decenmber 28th, leading to his acute |inmb
i schem a?

A Well, certainly there would have been
progression of vascul ar di sease.

It is a progressive condition, and even the

arteriogram was done on the 28th there's a statement
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that the disease is much worse than it was on the
| ast time the radiol ogist opened up the graft.

So there's advancenment of disease.

The clotting of the profunda, | mean that
could occur at any time when you have vascul ar
di sease without a good explanation, it just sinply
coul d happen.

There are other things that | could point
to, but I m ght be speculating, and |I was warned
about that yesterday.

Q Dr. Wlson, are you famliar with the term
bl ack box warning for purposes of pharmaceutical s?

A Sure, yes.

Q Woul d you tell jury what a black box
warni ng is?

A Okay.

A package insert goes with every drug that
you get from a pharmacy, and you probably opened up
hypertensi on medi ci ne or whatever, and there's these
big printouts that comes in the box, and a black box
warning is actually literally got a heavy black |ine
around it to draw the attention of patients and
prescribers that this is an inportant conplication,
and | think what your leading to is the black box

war ni ng on Xarelto, and the warning, is if you stop
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taking Xarelto, you can have a rebound clotting.

So for exanple a patient m ght be taking
Xarelto chronically, and if it's stopped for nore
t han 24 hours, which is the time you would stop it
before surgery for exanple, then that can lead to
thrombotic event is the termthey use, could be in
arteries, could be in veins, and could be in other
sites of the body, don't have to be the | eg.

Q When you said thronmbotic events, what does
t hat mean?

A Clotting.

Q Hypot hetically, Dr. WIlson, if for whatever
reason M. Moore didn't every day list his Xarelto as
prescribed within the week before December 28th, do
you have an opinion whet her based on a black box
warning for Xarelto he may have been at an increased
risk for arterial clotting in his |eg?

A |f he didn't take the Xarelto, | think that
clearly would place himat an increased risk.

Q Dr. Wlson, |I want you to assume that Dr. M
has testified that had M. Moore's | eg been properly
di agnosed with acute linmb ischem a on December 25t h,
and had he received appropriate medical treatment
t hat day, which would have opened up the graft, M.

Moore's | eg would not have needed to be anputated.
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| want you to hold that hypothetical for a

moment .
A Okay.
Q And | want you to further assune that Dr. M

has testified that part of the evidence for his
opinion in that regard is that the graft could have
been opened on the 25th of Decenber because it had

been opened up twice before in 2014 and 2015, do you

recall it had been opened twi ce before in those two
years?

A Yes, | do.

Q Do you agree with Dr. M s opinion that

because the graft had been opened successfully two
times before December 28th, that nore |ikely than not
it could have been opened a third time on Decenber
25t h?

A No, | disagree with his statement because
each time you open it up the chances of success
di m ni sh because the clotting is occurring for a
reason, and by opening the graft you really don't
correct the underlying reason, which is progression
of vascul ar di sease, and as each clotting event
occurs it beconmes more difficult to open the graft,
whet her you are doing it surgically or wth

t hrombol ytic therapy.

Bl LL NELSON & ASSOCI ATES 702. 360. 4677
Certified Court Reporters Fax 702. 360. 2844

18 AA02236




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q Why does it get more difficult each time
you need to open the graft?

A Well, it's basically because the run off
bed, that is the arteries |eading off from where the
graft is joined to the artery below the block, those
smal l er arteries |eading off are still continuing to
narrow, and in fact one of them was obstructed
conpl etely.

There's three vessels that come off just
bel ow t he knee, and those begin to occlude with
arthrosclerotic disease and di m nishes blood flow in
the graft, and you can take the clot and dissolve it
or extract it surgically but the blood got |ess and
| ess area to distribute, and so the flow in the graft
decreases its velocity, and when bl ood flow beconmes
stagnant, it clots within a few m nutes.

Q If you were to assune that the graft could
have been the clot, and the graft could have been
di ssol ved on December of 2016, with that he indicated
the graft had occluded in 2014, 2015 and 20167

A Coul d you say that again, please?

Q Sur e.

|f the graft had been able to be unoccl uded
(sic), or the blockage was dissolved, in 2016, would

t hat have been the third time the graft was occluded?
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A Yes.

Q And given that trend, do you have an
opinion to a reasonabl e degree of medical probability
even if the graft had been able to be opened up
whet her it would have continued to occlude if not
yearly, at |east sonme period of time after there up
to the present?

A Well, unlike the stock market, past history
does predict future performance, and he had clotting
in '15, he had clotting in '14, and now he has
clotting in '16.

It's going to clot again in "17, and | can
say that with a high degree of probability.

Q Is there a point at which even if
historically the graft has been able to have the cl ot
di ssolved in it at some point nmore |likely than not
the end result will be anmputation?

A Yes.

Q And why is that?

A Wel |, because the disease is progressive,
and you can take the clot out of the graft or
di ssolve a clot in the graft, but if you have got
vascul ar di sease that is occluding the arteries bel ow
where the graft is below the knee, it doesn't help

even to renove the clot in the graft.
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So it would be progression of disease
i nevitably.

The type of graft that is inplanted,
especially in the above knee position, isn't
associated with clotting with a |ife expectancy of
maybe 18 nont hs.

| reviewed grafts placed below the knee,
and the |life expectancy was just an average of six
mont hs, so we don't place plastic grafts below the
knee anynmore, there's just not enough flow to keep it
open.

So in this case, although certainly there
woul d have been a clotting event that would have
occurred within the next year.

Q If the clot can't get dissolved by Heparin
to keep the clot from pronul gating, or to get the
clot out, as Dr. M tal ked about, is the next
treatnment, if not the only treatment anputation?

A Well, what you are hoping is that when the
graft occludes, there will have been non-coll ateral
flow established to maintain viability of the |inmb,
which is what | had hoped would be the case for M.
Moore, but there was certain unique circunstances
that, particularly the occlusion of the internal

iliac artery, so he was dependent on the one profunda
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artery to maintain good satisfactory viability of the
| eg.

Circulation wasn't conpletely normal, but
t here was enough that you can get by, and when that
profunda artery, the deep one, the one that is
parallel to the fenoral artery, when that occl uded,
he had no bl ood supply to the leg, and that's why on
the 28th we have this emergency that Dr. M descri bed.

Q | f there that is acute linb ischem a, as
opposed to linb ischem a due to the occlusion of the
graft, if the Heparin thrombolytics and |ysis doesn't
wor k, once it's acutely ischemc, is the next
treat ment anmputation, such as what happened here?

A Yes, if the ischema is quite prom nent,
pai nful foot, you can't restore blood flowto it, the
best solution then is an anmputation.

An anputation has to be thought of in the
sense of rehabilitation, not as necessarily failure
on a physician.

Q And what do you mean by the probability of
rehabilitation?

A That it would get the patient the
prosthetic Iimb he could ambul ate on.

Wth an acute ischema, if that would

persist in it, the | eg would become gangrenous, and
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you certainly couldn't ambulate on it.

Q M. Moore's case on Decenmber 28th what were
the factors ultimately required within a week or so
an above the knee anputation, versus below the knee
anput ati on, was there a way to keep the knee from
bei ng anput ated bel ow t he knee?

A Well, generally you want to do the
amput ati on as | ow as possi ble because that gives the
patient a |lever arm when it comes to walking with a
prost hesi s.

Bel ow knee is preferred over above knee
because bel ow knee you can fit a prosthesis, and no
one in the room would know if the patient's wearing
| ong trousers, that he has an anmputation, he can
really walk very well.

Above knee it's nore difficult.

So we try to do bel ow knee as much as
possi bl e.

Now, if you don't have enough circul ation
bel ow knee, so that when you make the incision on the
skin for example, and the bleeding is not good, then
you end up with a stunmp that is not going to heal,
and that is multiple hospitalizations, the bl eeding
of the stump, and really makes a patient bedbound.

So getting the above knee anputati on means

Bl LL NELSON & ASSOCI ATES 702. 360. 4677
Certified Court Reporters Fax 702. 360. 2844

23 AA02241




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

that they were sure that it would heal at that |evel,
and that he would be able to go ahead with
rehabilitation.

Q Dr. Wlson, is there in your opinion
adequate nmedical literature that supports the
opi ni ons you just gave us over the course of the | ast
ten m nutes tal king about if the graft continues to
occlude, nore likely than not it's going to end up in
amput ati on?

A Yeah.

| can't support that with a citation, but
it's conmmon sense to a vascul ar surgeon each time it
clots, it's going to be worse.

Q And you just used the term stunp.

Are you confortable that in using the term
stump instead of residual linmb, it's not
denonstrating a |lack of insight into patients who
have amputati ons?

A No, patients and doctors use stunp
frequently.

When | worked at the Veteran's Hospital, we
had a stump clinic, that's what we called it, where
all the patients came who had anputations.

So | don't think it shows any disrespect.

Q Dr. Wlson, you reviewed Dr. M s
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deposition, is that correct?

A Yes, | have.

Q And when you reviewed Dr. M s deposition,
did you see that there was about six inches of

literature attached to his deposition as exhibits?

A. Yes, | saw that.
Q And did | ask you to review the literature
that Dr. M attached to -- or that Dr. M revi ewed,

consi dered, and relied upon for his opinion in the
deposition?
A | reviewed the literature, yes.

| was famliar with some of the articles,
some | wasn't famliar wth.

In general, it referred to acute ischem a,
not chronic.

MR. ARNTZ: "1l make an objecti on.

We m ght need to cone to the bench.

THE COURT: \Why don't you conme to the
bench.

(Thereupon, a discussion was had between
Court and counsel at sidebar.)

THE COURT: The objection is sustained.

Ask anot her questi on.

MR. WEAVER: Thank you, Your Honor.
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BY MR. WEAVER:

Q Dr. Wlson, diving back in a little bit
more from where we left off yesterday, | think we
were just leaving off with your opinion whether or
not when it comes to the assessment of acute |linb
ischema the five Ps are the gold standard.

Do you have an opinion in that regard?

A Yes, | think that is the standard way of
di agnosi ng an acute knee ischem a |inb.

Q Why is that?

A Well, imaging will tell you where the bl ock
is generally, but it doesn't tell you the precise
physical condition of the extremty. You only can
tell that by exam nation.

So the five Ps refer to your history
i nformati on, and your exam nati on.

Q And before we get into those five Ps, we've
got a board that we'll put up the five Ps just to
refer to briefly as we go to it, but would you tell
the jury again generally what in the context of the
five Ps, what an acute ischem a |leg |ooks like in
your opinion?

A Okay.

The first one is pain, severe unrelenting

pain in the foot, and nore than that it's tender to
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t ouch. If you touch it, the patient will feel it's
very, very painful.

The second would be the color, these are
forced a little, the color would be palor if the
foot's elevated a little bit, and then if it's
dropped down, it beconmes a dusty purple color called
rubul ar.

The third would be the paralysis, and
generally that means you can't wiggle your toes, or
you can't pull back your foot. You are getting foot
drop.

Then there is paresthesia, and that is a
sensation of an abnormal sensation in your |eg, and
in his case it would have been on the 28th would have
been nunbness in the foot, he couldn't have had any
fine sense of touch. It would mean absence of
pal pabl e pul ses, and |ikely absence of a flow signal
if he used the Doppler.

And the | ast one, the last P | believe is
poi kil ot herm a, which is a big word to describe the
foot would be cold, it's tenperature would be at
anbi ent tenperature in the room because he's not
getting blood flow to keep it at a normal 98.6.

Q And poi kil otherm a, would that actually be

a sixth one?
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A | | ost count here.
MR. WEAVER: Your Honor, may | approach?
THE COURT: You may.
THE W TNESS: | think we got themall.

BY MR. WEAVER:

Q So if you come to the board, you need to
say, |'mgoing to the board, it's a housekeeping
rule.

THE COURT: If you are going to, as
wi tnesses, all we need to have in the record is, |I'm

going to the board, you are wal king over there, you
can say it on your way, say it when you get there, |
just want to have in the written record you are not
just sitting at the witness stand talking if you need
to refer to something in the board.
BY MR. WEAVER:

Q Before we get into the five Ps, you
reviewed Dr. Jacobs' deposition, is that correct?

A Yes.

Q | want you to assume Dr. Jacobs has
testified in his deposition he believes the charting

by the emergency department nursing staff was

accur ate.
Do you agree with that?
A | remember that, yes.
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Q And do you recall Dr. Jacob saying in his
deposition that he believed that on Decenmber 25th M.

Moore's | eg | ooked, quote, unquote, essentially

nor mal ?
A Yes.
Q Do you agree with that as well?
A From my reading of the record, it reflects

essentially normal extremty.

Q | want you to assume, Dr. Wl son, that Dr.
Mtestified he agreed with the exam nati on done of
the triage nurse, Nurse Kuchinski. In fact, |I'm
going to read you his testinmony.

Question, so you have no criticism of the
exam that Nurse Kuchinski did initially, which
denonstrated the patient's | eg was normal and warm
and not cold or blue, you don't have any di sagreenment
or concerns with her exam nation?

Dr. Ms answer was, actually | agree with

MR. ARNTZ: Your Honor, | don't think it's
appropriate he's reading from Dr. Marmareano's
deposi tion.

He testified he --

THE COURT: | respectfully disagree, want

to know where the question is going because Dr.
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Mar mar eano testified, we heard it we're, we're now
trying to get information fromthis witness regarding
t hose opinions, if | understand where we're going
correctly, and clearly what was said |I think is
better than an attempted summary.

MR. ARNTZ: My objection was whether it's
proper to read the deposition testimony in the record
at all.

THE COURT: | thought -- Can | have
everybody at the bench?

(Thereupon, a discussion was had between
Court and counsel at sidebar.)

THE COURT: | think we cleared up sonme

conf usi on.

Just to be clear, the reason why ny
under st andi ng was to overrule, and what is being read
fromnow is the earlier in this trial testimny of
Dr. Mar mareano, not deposition taken prior to trial,
or other sworn testimony.

So again because we're going to be asking
this, there's basically two ways, M. Waver.

So say, you can assume certain facts, and
ask an opinion, or actually read the testinony, so
there's no confusion this was the actual testinmny,

and then ask.
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| think for clarity sake for the jurors and
the record, | think that is fair.

We'll see how that goes.

If there's other objections, of course
we' |l address them but of course be sure you're
readi ng accurately, which I'm sure you will endeavor
to do, M. Weaver.

MR. WEAVER: "1l read it straight fromthe
transcript, instead of nmy transcription of it, Your
Honor .

BY MR. WEAVER:

Q Dr. Wlson, | want you to assune with
regard to the charting by the nursing staff, not
Nurse Practitioner Bartmus or Dr. Lasry, but | want
you to assume with regard to the emergency depart nment
nursing documentation, this was the question asked of
Dr. M and then it will be followed by his answer.

Question, so you have no criticisnms of the
exam that Nurse Kuchinski did initially, which
denmonstrated that the patient's |eg was normal and
warm and not cold or blue, you don't have any
di sagreement or concerns with her exam nation that
ni ght ?

The answer, actually | agree with the

exam nati on.
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| don't think there's anything unusual.
| think she's done the right thing, yeah.
Do you hold that opinion -- or do you
di sagree with Dr. Marmareano's conclusion with regard
to the emergency department nurse's exam nation and
charting of M. Moore?
A No, | don't disagree with that.
Q Dr. Wlson, before we get into the five Ps,
do you have an opinion whether in order to do a
proper assessment of M. Moore's left |leg, his sock
and his shoe he m ght have been wearing should have

been taken off?

A It should have been taken off, yes.
Q That helps with the assessment?
A It allows you to see the skin, assess the

extremty, if it's warm or col d.

Yes, it should be done routinely.

Q So, Dr. Wlson, let's start with the first

of the P, the pain.

If M. Moore's | eg was acutely ischem c on
Decenber 25th, what would you expect with regard to
t he pain?

MR. ARNTZ: Your Honor, | object.

This has been the subject of testinmony at

| east three times with this witness, twi ce yesterday
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and once today.
THE COURT: M. Arntz is correct.
Obviously if we covered the testimny, we
can't duplicate the testimny, but does this help us
understand a different |Iine of questioning?
MR. WEAVER: It's just foundation.
"1l go into exactly what the pain was.
THE COURT: Okay.
MR. ARNTZ: Sanme objection, it's already
been testified to.
THE COURT: | think we resolved the
obj ection for now.
That objection was sustai ned.
| don't need to cover areas we covered
al ready for foundation, but please make sure you are
in a new area clarifying line of questioning.
BY MR. WEAVER:

Q Dr. WIlson, do you have a recollection as
to what the scale of M. Moore's pain was when he was
in the emergency department per the docunentation?

MR. ARNTZ: Objection.

Lacks foundati on.

THE COURT: | -- Can | have counsel back up
at the bench?

| want to clarify something.

Bl LL NELSON & ASSOCI ATES 702. 360. 4677
Certified Court Reporters Fax 702. 360. 2844

33 AA02251




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

(Thereupon, a discussion was had between
Court and counsel at sidebar.)

THE COURT: Al'l right.

The objection is overrul ed.

| think the objection, there was a little
m sunder st andi ng about what the specific intent of
what the question was. | think we clarified that.

lt's overrul ed.

' m sure M. Weaver will want to re-ask the
guestion just to be sure we're clear as we nove
forward.

MR. WEAVER: Thank you, Your Honor.

BY MR. WEAVER:

Q Dr. WIlson, do you have a recollection
based on your review of the enmergency depart nent
chart on Decenber 25th, 2016 what M. Moore
identifies his pain would be on a pain scale, if you
recal | ?

A My collection is it was a plus 3, but |
don't have it in front of me, so | can't cite it, but
| do recollect seeing a 3.

Q Okay.

MR. WEAVER: Could we put up Exhibit 100,

Bates 1382, please?
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BY MR. WEAVER:

Q Dr. Wlson, | think this m ght refresh your
recol l ection.

| think it m ght have been a 3 was

acceptable to M. Moore, but if you |ook --

A | see.

Q Does that refresh your recollection what
M. Moore's pain intensity was?

A | ntensity was 7.

Accept abl e pain intensity, | presume that

woul d be acceptable to M. Moore, was 3.

Q And if we could go to Bates 1331, please,
Dr. WIlson, do you recognize this as being part of
the emergency department charting docunmentation by
Nurse Practitioner Bartnus?

A Yes.

Q Do you see under chief conplaint that it
identifies M. Moore has left calf pain?

A Yes, history of present illness, chief
conpl ai nt, yes.

Q And for purposes of your review of this
case, what is the significance if any of M. Moore
havi ng the pain that he had in his calf, opposed to

his foot or anywhere el se?

A Well, calf pain directs you to a venous
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thrombosis in the calf, it would direct you to a
gangrenous muscle tear or sprain, and ischem c pain
is usually at the part most distant fromthe heart,
so it would be the foot, and particularly for the
foot, the toes and metatarsals.

Q Why is it acute Iimb ischem a nost conmonly
in the toes or the foot, the furthest place fromthe
heart you sai d?

A It's the part most distant for the blood to
travel to.

Q And is that what is mpst conmon that you
woul d find consistent with acute linmb ischem a, as
opposed to in the calf?

A Yes.

Q Dr. Wlson, if we could nove to the next P,
which is palor.

What does pal or mean?

A Pal or i s pale.

Q And if we could | ook at Bates 1389, please,
Dr. WIlson, do you see on this nursing assessment by
Nurse Pluchinski she identifies the skin to be a
normal col or?

A Yes, | see that.

Q And is that consistent in your experience

with acute limb i schem a?
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A No.
Q s it consistent in your experience with
chronic linmb ischem a?
A Yes.
Q Dr. Wlson, let's move on now to the third
category of pulses or pul sel essness.
| think --
MR. WEAVER: May | approach, Your Honor, to
move this?
THE COURT: You may.
BY MR. WEAVER:
Q Dr. Wlson, I"mgoing to ask you sonme
guestions if | m ght about the pul sel essness.
Can you tell us again what generally in the
assessnent of the five Ps pul sel essness means?
A The absence of a pal pabl e pul se.
You need the dorsalis pedis posterior,

popliteal or common femoral artery.

Q And that is in assessing the five Ps?
A Yes,
Q Do you have an opinion, Dr. Wlson if there

coul d be good blood flow in the leg, even in if

there's absence of pul ses?

A Yes.

Q Doct or, have you reviewed the pul se, and
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why is that?

A When you pal pate a pul se, what you are
feeling is the pressure in the artery that distends
the artery to the extent you can feel it. So that
requires a pressure certainly above a hundred
mllimeters, and remenber your regular blood pressure
ideally would be 120, could be higher, many people
woul d be | ower, so when you feel or palpate for a
pul se and don't feel a pulse, you can certainly have
flow in that artery, but the pressure inside the
artery is not as high as it would be if there were no
bl ock there.

So there's a decrease in pressure, that's
what the absence of a pul se means.

Q Al'l right.

And do you have a recollection one way or
anot her based on your review of the depositions of
Nurse Practitioner Bartmus and Dr. Lasry what they
testified to with regard to whether they checked the
pul ses?

A Yes.

In their depositions my recollection is
t hey both said they felt pul ses.

Q And if their testinmony here at trial is

consi stent with that, do you have an opinion on
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whet her or not that means they are |lying?
A | have no reason to believe they were
lying, no.
Q Why is that?
MR. ARNTZ: Obj ecti on.
Calls for specul ation.
Lacks foundati on.
THE COURT: He needs to clarify that.
"1l overrule.
But why is that?
MR. WEAVER: Fair enough
"Il move on.
THE COURT: | want himto answer that
gquesti on.
MR. WEAVER: Thank you.
| m ssed the overrul ed part.
BY MR. WEAVER:
Q Why do you hold the opinion that you don't
believe they were |lying?
A Well, there would be no point to lie.
You would enter into the medical record
what you believe you observed and found on
exam nation

MR. ARNTZ: Sorry, Judge.

| object.
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This is specul ati ve.
| move to strike this testinmony.
THE COURT: Overrul ed.
Pl ease proceed, M. Weaver.
BY MR. WEAVER:
Q Go ahead, doctor.
THE COURT: | thought he finished.

BY MR. WEAVER:

Q Were you finished, Dr. WIlson?

A Yes.

Q Thank you.

A | don't want to say anynore about that.

Q Dr. Wlson, | want you to assune that here
in trial Dr. Mtestified no fewer than five times
that it is inpossible for M. Moore to have pulses in
his foot after the 2012 fenoral popliteal artery
by- pass procedure where the graft was placed, and |I'm
going to read you his testimony with regard to that.

This is my question to Dr. M

What |'m tal king about is, you do agree,
don't the you, and |I'm not tal king about 12/25/ 16,
which is where you keep going to, you told this jury
over and over and over and over and over at |east, ny
notes say five times, that after 2012 it was

i mpossi ble for M. Moore to have pulses in his foot.
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You said that to this jury, didn't you?
Answer, | did say that, yes.
Do you agree with Dr. Mthat it would be
i mpossi ble to have pulses in M. Moore's foot, |eft
foot, after the 2012 popliteal artery by-pass graft
procedure?
A | disagree with the statement on the basis
t hat he had several follow-up exam nations where ny
recoll ections that pul ses were noted.
Q And you have reviewed those materials.
Woul d there have been visits since 2012
where the pul ses were detected?
A | have reviewed the visits to Dr. W encek.
| don't have the material in front of nme,
it's in my bag outside.
Q That's okay.
We will go through it.
A | have reviewed it, yes.
Q So if we mght go to Joint Exhibit 109,
Bat es 55, pl ease.
THE COURT: Was it received?
MR. WEAVER: Yes, it is.
Al'l of these I'lIl be going through will be.
THE COURT: As a rem nder.

MR. WEAVER: Thank you, Your Honor.
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BY MR. WEAVER:

Q Dr. Wlson, this is a docunment you seen
before, correct?

A Yes.

Q And do you see where it says in this note
dat ed August 10th, 2015, so roughly a year and four
mont hs before this incident on December 25th, 2016
fromDr. Wencek's office, it says, quote, he has
good pulses in both |ower extremties dorsalis pedis
on the left and posterior tibial on the right, he
al so has changes to both |ower extremties, you have
any reason to dispute the accuracy of Dr. Wencek's
offices note that said M. Moore had pul ses in both
| ower extremties, both dorsalis pedis on the left
and posterior tibial on the right?

A | have no basis not to accept that.

It's written down, the exam nation, yes.

Q If we may go to Bates 36, please.

Dr. Wlson, if you would | ook at the top
ri ght-hand corner, do you see this identified as a
February 2016 office note from Dr. Wencek, M.
Moore's cardio-thoracic surgeon?
A Yes, | see that.
Q Do you accept that date as accurate?

Any reason to dispute the date?
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A | see the date, February 8th, 2016.

Q Under history of present illness | want to
draw your attention to where it says, quote, he had
good pulses in both |ower extremties, dorsalis pedis
on the left, and posterior tibial on the right, he
al so has changes of chronic venous insufficiency in
both | ower extremties, patient is here for six month
foll ow-up, do you see that?

A Yes.

Q Do you have any reason to doubt the
accuracy of that February 8, 2016 note, so roughly
ten mont hs before this incident, that identifies M.
Moore has good pulses in both |ower extremties,
dorsalis pedis on the left, and posterior tibial on
the right?

A | have no reason to doubt that observati on.

Q If we m ght go down to, please, Dr. W/ son
under the assessment and plan, do you see, Dr.

W | son, under the assessment and plan that it says
that Mr. Moore was presenting for his six nonth
foll ow-up for a pulse check, you see that?

A Yes.

Q Would it make sense to you that M. Moore
woul d be presenting for a six month follow-up for a

pul se check if he had no pul ses?
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A It would he be presenting for a six month

follow-up if he had no pul ses?

Q Correct.
A Pal pabl e pul ses?
Q Pul ses, correct.

A He could be, yes.

Q My point is though, if he didn't have
pul ses since 2012 as Dr. Msaid, it would make sense
he woul d not present for a check of those pul ses,
woul dn't it?

A Well, it would be a routine appoi ntment
irrespective of what the pulse exam nation was
showi ng.

Q Al'l right.

Do you see where it then says that the
advanced nurse practitioner did a pulse check in the
office I think it says, but | think it probably means
did pul se check in the office, and the results were
excel l ent?

A Correct.

Q Do you have any reason to dispute that Dr.
W | son when the pul ses were checked that were
identified above that Dr. W encek was wrong in saying

t hat the pul ses were excellent?

A No, this is in correspondence with Dr.
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W encek's observati on

Q So if Dr. Wencek says the pul ses were
excellent, is it fair for you to accept that?

A Yes.

Q And then if you would see where it

continues on that it says he has sonme signs of venous
insufficiency, and he continued to use conpression
stocki ngs, do you see that?

A Yes.

Q And then would you read into the record if
you would please, Dr. W Ilson, the |ast sentence?

A She has encouraged himto ambul ate as nuch
as possible, and I will see himagain in another six
mont hs for another pul se check.

Q So according to this note that is signed on
t he next page by Dr. Wencek, M. More was asked to
come back in six nonths for another, quote, unquote,

pul se check, is that fair?

A Yes.

Q Do you accept that as accurate?
A Yes.

Q Al'l right.

If we could go to Bates 56, please, it's

Exhi bit 113.

Dr. Wlson, | just want to orient you to
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the date in the top right-hand corner.
Do you see it's May 9, 2016 in M.

W encek's office?

A I - -

Q Where it says date of service?

A Yes.

Q Then down at the bottom you see where it
starts out, and | will plan to see him and then it

goes over to the next page, again in six months to a

year for a pulse check?

A Yes, | see that.
Q And then it says, currently he has a strong
anterior tibial pulse and good capillary refill by

physical exam nation?

A Yeah.

Q Do you have any reason to dispute the
accuracy of that?

A No.

Q Could you tell the jury what it means to
have good capillary refill by physical exam nation?

A It's a sinple test where the patient is
lying flat. You would squeeze the toe and |let go and
see if the blood comes very quickly within a few
seconds, it is an indicator for you there is good

fl ow of bl ood.
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Q We'l|l next go to Joint Exhibit 106 if we
m ght please, and Bates 13.

Dr. WIlson, as this comes up, if you would
orient yourself to the top |left-hand corner, that is
September 11th, 2014. That is 106, Bates 13.

Dr. WIlson, do you, even though it says
ProCare Medical Group, do you recognize this to be
M. Moore's primary care physician?

A Yes.

Q On this 9/11/2014 date down in the m ddle
of the general exam nation do you see where it says,
peri pheral pulses brachial and DP pul ses 2 plus and
symmetrical bilaterally?

A Yes, | see that.

Q Do you have any reason to, Dr. WIlson, to
di spute the accuracy of what appears to identify M.
Moore's pul ses bilaterally being taken?

A | think that is what it states.

Q And if it's 2 plus, does that nmean it's
nor mal ?

A Yes.

Q Al'l right.

If we could go next to the same exhibit,
Bates 11, which is a 12/23/2014 visit with M. Moore

with his PCP, Dr. Tran.
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Dr. W1l son, under general exam nation about
three quarters of the way down it will be highlighted
it starts out, full range of notion, no clotting, no
edema, and then it says, normal bilateral pulses,
normal dorsalis pedis and posterior tibial pulses,
you see that?

A Yes.

Q Do you have any reason to dispute Dr.
W | son that on that day Dr. Tran correctly felt
normal bilateral pulses, normal dorsalis pedis, and
normal posterior tibial pulses if that's what the
doctor said?

A | don't dispute that.

Q We'll go to Bates 9 of Exhibit 106, pl ease.

Dr. WIlson, as that conmes up, can you
orient yourself to the top |left-hand corner, it wl
say April 16th, 2015, a visit with Dr. Tran again, do

you see that?

A Yes.
Q And do you see three quarters of the way
down under the general exam nation, it will come up

hi ghli ghted where it says peripheral pulses intact
and symmetrical ?
MR. J. HYMANSON: Your Honor, a point of

clarification.
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He said, Bates 9.
| think he's referring to Bates 7.
MR. WEAVER: Thank you.
| appreciate that.
THE COURT: Thank you for the
clarification.
BY MR. WEAVER:

Q Dr. WIlson, do you see where it says
peri pheral pulses intact and symetrical ?

A | do.

Q | f Dr. Tran documented that, do you have
any reason to dispute that based on his physical
exam nati on that day that he concluded that M.
Moore's peripheral pulses were intact and
symmetrical ?

A | don't dispute that.

Q And one nmore on this, then we'll move on.

And this is Bates 5.
Do you see where it's dated Novenmber 1st,
20167

A Yes.

Q So that would be roughly the month before
-- or nmonth-and-a-half before this incident was

Decenmber 25th, 2016, is that correct?

A Yes.
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Q Do you see under -- this is by a physician
assistant -- it appears a Matthew Sanders, do you see
that in the top right-hand corner?

A Yes.

Q So this is a different exam ner on this
dat e.

Three quarters of the way down do you see
where it says, full range of motion, no clubbing, no
edema, normal bilateral pulses, normal dorsalis pedis
and posterior tibial pulses, and then it says,
peri pheral pulses normal, do you see that?

A | do.

Q Do you have any reason to dispute Dr.

Wl son that on Novenber 1st, 2016, a month before
this incident, this physician assistant Matthew
Sanders based on his again exam nation of M. Moore
determ ned that M. Moore had normal bil ateral

pul ses, dorsalis pedis and posterior tibial pulses?

A | don't dispute that.

Q Al'l right.

Just two more, Dr. W son.

If we m ght go to Joint Exhibit 202,
pl ease, it is Bates 154.

Dr. WIlson, what I'll have you take a | ook

at is a May 23rd, 2016 exam date of M. Moore's pain
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management physi ci an.
This is Bates 151, pl ease.
Do you see the exam date is 5/23/20167

A Yes.

Q Now, first of all, if we could just go
under pain, do you see the second paragraph that
i ndi cates the patient conplains of |ow back pain
radi ates into the bilateral paralumbar area and

intermttently into the bilateral feet, do you see

t hat ?

A | see that.

Q Do you see the start of the next paragraph
says, patient conmplains of bilateral foot -- | think

t hat means pai n.
Do you see that?

A | see that.

Q Then do you see a couple sentences | ater
where it says, the ankle pain increases with physical
activity, you see that?

A Yes.

Q Woul d the increase in pain -- Do you have
an opinion -- in the ankle that increases with

physical activity to be muscul oskel etal ?

A Yes.

Q And then if you could just go a couple
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pages over on that same visit, it's about five pages
| ong, Bates 153, under the general exam
Under the again exam do you see where it

says CV?

A Yes.

Q Dr. Wlson, is CV a shorthand way to say
cardi o-vascul ar?

A Yes.

Q Is that typically your comon way somepl ace
t hat peri pheral perfusion gets identified and
document ed?

A Yes.

Q Wher e, what does it say?

A Nor mal pul ses present.

Q Do you have any reason to doubt the
accuracy that on that date in May 23, 2016 is this
different examner is finding M. Moore's pulses are

present and normal ?

A | don't dispute that.
Q Just one nmore, Dr. Wlson, if we m ght, and
that is Bates 111, still Exhibit 202, and it's dated

12/ 21/ 2016, and this is M. Moore's pain managenent

physi ci an whom he sees at Nevada Conmprehensi ve Pain

Center.

Do you understand that?
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A Yes.

Q And do you see the exam date is Decenber
21st, 2016, four days before M. Moore went to the
emergency department and was seen by Nurse
Practitioner Bartmus and Dr. Lasry on December 25t h,
20167

A | understand that.

Q And it identifies in that note M. Moore is
on Xarelto, correct?

A Ri ght .

Q And then if we could go a few pages in from
that visit, Bates 113 under the general exam do you
see again | think it says CV is cardio-vascul ar?

A Yeah.

Q And cardi o-vascular is sonmewhere typically
pul ses may get identified?

A Yes.

Q And what does it say there?

A Nor mal pul ses present.

Q Do you have any basis to dispute the
accuracy of the docunmentation in this docunment that
four days before M. Moore came to St. Rose
Hospital's emergency department, that his pul ses were

normal and present?

A | don't.
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Q So Dr. WIlson based on your review of those
mat eri als, have you formed the opinion whether at
| east after 2012, up until Decenber 21st, 2016 M.
Moore had bil ateral pulses that at tinmes at | east
were documented as present and normal ?

A Yes, that's what the records you showed me
show.

Q Al'l right.

So let's if we mght just move into
paresthesia, and tell the jury again what paresthesia
i S.

Did you say had something to do with
sensitivity?

A Yes, it's the sensation of unusual
feelings, that can be nunbness, can be pins and
needles, it can be the sole of your foot feeling very
hot, usually comes and goes, and in the case of a
pati ent who has a neural gia that would be not
atypical, it would be what you would find.

Q When you say, neural ga, you mean neuropathy
M. Moore had?

A Yes.

Q And you understand he had it bilaterally,

is that right?

A Yes.
Bl LL NELSON & ASSOCI ATES 702. 360. 4677
Certified Court Reporters Fax 702. 360. 2844

54 AAQ02272




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q | f he has acute limb ischem a, how far
woul d that affect his ability even with neuropathy to
wal k normally, if he got acute linmb ischem a?

A He couldn't wal k normally.

Q Why is that?

A The foot would be too painful, it m ght be
difficult for himto bring his foot up, dorsiflex.

There woul dn't be a good feeling of
position sense for the foot.

So it would be very different than
neur al gia, or as you termed it neuropathy.

Q I|f we m ght pull up Joint Exhibit 100,
pl ease, Bates 1333, which is the emergency depart ment
records of December 25th, 2016.

Dr. Wlson, it will get highlighted in a
moment, but | bring your attention to whether in the
pl ace where it says inpaired gait, and then
document ed by Nurse Kuchinski it says, no.

A Yes.

THE COURT: Can you direct himto where
we're tal king about?

MR. WEAVER: We can highlight it in just a

moment .

THE COURT: That's what | meant.

Tell us where you are on the page.
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MR. WEAVER: It should be under inpaired
gait.
THE COURT: Nobody is seeing that.
MR. WEAVER: 1'Il come back to that.
| have the wrong page number.
BY MR. WEAVER:
Q Hypot hetically, Dr. WIlson, if Nurse
Kuchi nski in her assessment --
THE COURT: Doctor, did you see sonething
on here we didn't see yet?
THE W TNESS: No, | have page 3 of 84.
MR. WEAVER: Okay.
We'll come back to that, or just cut
t hrough this.
BY MR. WEAVER:
Q Dr. WIlson, | want you to assunme
hypot hetically that under the category of inpaired
gait Nurse Kuchinski documented, no, would you have
any reason to dispute that based on your review of
these material s?
A No.
Q Al'l right.
And then would you tell the jury what

par al ysi s means, please?

A Il nability to -- in this case to nmove the
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toes, or to flex the ankle, bringing it up, bringing
your foot up with the earliest mptor signs in acute
i schem a.

Q | f on Decenmber 25th, 2016 M. Moore had
acute limb i schem a, would you expect that he would
be able to ambulate normally and wal k normal ' y?

A Not with acute limb ischem a.

Q So is paralysis just a worse condition than
paresthesia for purposes of analyzing for acute linb
i schem a?

A Well, paralysis is one assessnent that you
woul d make, yes.

s that primarily motor?
Mot or .
As opposed to just sensation?

Mot or, yes.

O >» O > O

And if we could | ook at Bates 1350, please,
Dr. Wlson, if you would direct your attention to a
little bit down on this where it says, mode of
di scharge, and it says, ambul atory self assisted of
gurney chair.

Woul d that indicate to you this
document ati on by the discharge nurse, Jeffrey
Germane, that at least in his opinion M. Moore on

Decenber 25th, 2016 did not have paral ysis?
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A Yes.
Q Okay.
And then just one more category that | know

is not typically on the list of five, but you called
it popliteal thermea, is that right?

A Yes.

Q | ' m guessing that is just to continue on
t he Mmenoni c device, but you said it means cold, is
t hat correct?

A Yes.

Q And for purposes of acute limb i schem a,
does it mean nore than just cool ?
Yes.

Why is that, or what do you mean by that?

> O >

It means that the tenperature of the foot
is the same tenperature as the environment, so it's
col d.

Q And if we could draw your attention to
Bates 1382, and there will be a charting by Nurse Any
Kuchi nski that indicates that M. Moore's skin was
warm and dry.

Do -- Have you been able to highlight that
yet ?
Do you have any reason to dispute the

accuracy that on Decenber 25th, 2016 as charted by
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Nurse Kuchinski that Dr. Jacobs and Dr. M agree with
that M. Moore's skin was war nf?

A Yes.

Q And then one more place if we m ght on
Bates 1388.

Under 1388, under skin tenperature, it
should identify again by Amy Kuchinski that M.
Moore's skin tenperature was normal ?

THE COURT: M. Weaver, can you pl ease
direct us, rather than us having to | ook over the
whol e docunent ?

MR. WEAVER: I think |I have the wrong page,
so we'll move on

THE COURT: You made a statement that such
information is |isted.

You need to produce that record, or I'lI
direct the jurors to disregard your statement.

Whether it's in this record or not isn't
t he point.

The point is, you made a record that shows
sonmet hing, you have to show it for the record.

MR. WEAVER: Fair enough

Thank you, Your Honor.

If we could look at | think it's 1389 under

CV, and then it says, skin color, and says, normal.
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BY MR. WEAVER:

Q Do you see that, Dr. WIlson?
A | see that.
Q Do you have any reason to dispute the

accuracy of that?

A | don't dispute that.

Q Dr. WIlson, switching gears then, did you
have an opi ni on whet her or not based on this
document ati on, as well as additional documentation by
Nurse Practitioner Bartnmus and Dr. Lasry, the five Ps
were assessed for M. Moore for purposes of acute
l[imb i schem a?

A Yes.

Q And - -

THE COURT: Do you have an opinion, or that
was the opinion?

THE W TNESS: They were assessed, yes.
BY MR. WEAVER:

Q Do you have an opinion whether or not the
assessnment of the five Ps point toward acute |inb
ischem a, or away fromit?

A It pointed away fromit, towards a chronic
process.

Q And | think you told us yesterday that it's

your opinion that on December 25th, 2016 you believe
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M. Moore had chronic limb i schem a, but not acute
limb i schema, is that fair?
A. That's correct.

Q Dr. Wlson, you told us that you agreed

with -- or you identified with the venous ultrasound
showed that there was occlusion of the graft, is that
fair?

A Yes.

Q And you told us yesterday that it's your
opinion that it wasn't clinically or
medi cal l y-indicated for there to be an arteri al
ul trasound, correct?

A Yes.

Q Why do you hold that opinion?

A Because he didn't have the signs that would
demand a full arterial ultrasound investigation.

Q And | believe you also told us yesterday
when we were talking in the context of Dr. Ms
opi ni on there should have been a CTT angi ogram you
told us that in your medical judgment on Decenber

25t h, 2016 there didn't need to be a CT angi ogram

either, is that correct?

A Yes.

Q |s that for the same reason?

A Yes, they did not have a clinical
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i ndi cati on.

Q Dr. Wlson, do you have an understanding --
or do you recall based on your review of the records
what if any medical follow-up Nurse Practitioner and
Dr. Lasry advised M. Moore to do when he was
di schar ged?

A That he should see his primary care
physician and his vascul ar surgeon for follow-up.

Q And do you recall that those two things
wer e documented by Nurse Practitioner Bartnmus and Dr.
Lasry in terms of following up with M. Moore's
vascul ar surgeon?

A Yes.

Q And do you have on opinion as a vascul ar
surgeon the time frame within which M. Moore should
be instructed to follow-up with his vascul ar surgeon?

A Wthin 5 to 10 days.

Q What do you base that on?

A Well, he didn't have an emergency at that
point, and it would be reasonable to allow the
vascul ar surgeon to see his patient.

It was about a six-month period of tinme
since he had seen M. Moore, as | recollect it was
May of 2016 when he was | ast seen in Dr. Wencek's

office, so six months had passed, it would be a
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routine appoi ntment.
So | think it was appropriate to recommend
he be foll owed up.

Q And what was the information that Nurse
Practitioner Bartnus had that you think was a good
i dea that caused her to tell M. Moore to follow-up
with his vascul ar surgeon?

A Well, his vascul ar surgeon woul d probably
want to know that the graft that he had placed him on
had been reopened, was now clotting again.

Q And | think you identified that as a
chronic condition, is that fair?

A Yes, | believe it was.

Q Do you have an opinion one way or another
what the likely response would have been from a
vascul ar surgeon or cardio-vascul ar surgeon |ike Dr.
W encek if he had been called by Nurse Practitioner
Bart mus on Decenber 25th with the findings she was
aware of at that time?

MR. ARNTZ: Obj ecti on.

You're asking for himto say what he thinks
what Dr. W encek would have done?

THE COURT: That is specul ation.

That seenms to be accurate.

The objection is sustained.
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MR. WEAVER: Okay.

THE COURT: Just the basis.

Someti mes the objection doesn't |end
itself, but just the basis is fine.
MR. ARNTZ: | wanted to make sure | heard

t he question right.

THE COURT: | under st and.

We had some confusion, so not a problem

BY MR. WEAVER:

Q Dr. W lson, have all your opini

ons today

been to a reasonabl e degree of medical probability?

A. Yes.

MR. WEAVER: Thank you.

"1l pass the questioning for now.

THE COURT: All right.
Thank you.

M. MBride, any questions?

MR. MC BRI DE: No questions, Your Honor.

THE COURT: We'll take a brief
let's come back at 3:20. That gives you
over 15 m nutes, gives us an opportunity

things in here and then resunme then.

recess, but
alittle

to do a few

During this roughly 15 m nute recess you're

admoni shed.

(Jury admoni shed by the Court.)
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THE COURT: See you back at 3:20.

Jury excused fromthe courtroom

(Thereupon, the follow ng proceedi ngs were
had out of the presence of the jury.):

THE COURT: | need to make a record of
mul ti pl e bench conferences.

Doctor, you may step down, return to the
al cove room

| noted three bench conferences that we
shoul d make a record of during this recent testimony
of Dr. W son.

The first bench conference was an objection
posed by M. Arntz related to a |lot of inquiry by M.
Weaver about literature that Dr. Marmareano may have
revi ewed, and did that literature support Dr.

Mar mar eano' s opi ni on.

The objection appeared to be based on a
m sunder st andi ng of the question that -- or | take
t hat back.

This particul ar objection was based on the
fact it had not been part of Dr. Marmareano's actual
testimony in trial, and was not previously disclosed
as an expert opinion.

| did sustain that objection, and M.

Weaver moved on.
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M. Arntz,
MR. ARNTZ:
THE COURT:
MR. WEAVER:

THE COURT:

with regard to M. Weaver

of Dr. WIlson about t

actually at the tinme

anything to add?

No, Your Honor.
M. Weaver.
No, Your Honor.

The second bench conference was
begi nning to ask questions
estimony of Dr. Marmareano

of trial.

There was an objection to the

appropri ateness of
Part of
m sunder st andi ng t hat

reading fromthe Dr.

t he objection |

readi ng testimony.

believe was a
t he question had entailed

Mar mar eano' s deposition, not his

actual trial testimny, and then the objection

evolved into an objection regarding foundati on.
| ultimately allowed the questioning to

proceed as designed, and |I think |I made that record

in the record, but the discussion at the bench was a

little bit of a better understanding what the |ine of

guestioning was, how it was going to proceed, and the

best way to do it.

M. Weaver did offer potentially to pose it

in hypothetical, as opposed to reading testinony.

| was inclined the take him up on that

of fer because | thought there's nore clarity to be
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t he actual testinony and inquire about the opinion.

M. Arntz, anything to add to that?

MR. ARNTZ: No.

THE COURT: M. Weaver?

MR. WEAVER: No, Your Honor.

THE COURT: The | ast one was a bench
conference that occurred after M. Arntz objected,
and this was regarding asking Dr. WIson about M.
Moore's report of pain | believe on the Decenmber 25th
visit, and had he identified that pain |evel.

| think again there was sonme
m sunder st andi ng of the question, and M. Arntz
initially believed the question had been asking Dr.
W lson to scale the pain as relates to M. Moore's
reports of the pain symptonms, but | understood and
M. Weaver confirmed the question was just what had
he seen in the records.

| did go ahead, overrule the objection,
allow that line of inquiry to continue because there
was some debate again about foundation and whet her or
not Dr. W I son should be able to testify this way,
but the Court's ultimte determ nation was based on
t he understandi ng there had been put into the record
Dr. WIlson reviewed all these records and could speak

to what his understanding of them was, or
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recollection was, and then we went generally through
each of the records and confirmed, and |I think with
t he pain scale specifically we confirmed some
specifics that Dr. WIlson may have not remenbered
correctly.

But | overruled that objection.

M. Arntz, anything further on that
obj ection?

MR. ARNTZ: No, Your Honor.

THE COURT: Anything else, M. Waver?

MR. WEAVER: No, Your Honor.

THE COURT: Al'l right.

When we will come back a little bit before

We really need to figure out where we are
at in the trial, how |late we're going into next week,
so | could be ready when we break for the day to help
t hese peopl e understand where we are.

Al so, this seems to be a moving target. I
believe we identified courtroom 15-D as a courtroom
where we can have M. Moore's testimny on the
wi t ness stand.

| s that acceptabl e?

We tried retrofit with some equi pment we

had making this one accessible, but that equipment
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doesn't work, so we are needing one actually is built
t hat way, but 15-D has that.

MR. P. HYMANSON: Your Honor, can we assi st
you when you conme back to you know if we're half
days, full days, or what, next week?

THE COURT: My schedul e's al ways the sane,
Monday, Tuesday, and Wednesday half days.

The only issue is, if we go over to
Thursday, | m ght throw nyself off the building, then
it doesn't matter.

MR. P. HYMANSON: " mafraid you would have
to get in line, Your Honor.

THE COURT: If 1'"m here on Val entine's Day,
you all better be bringing some chocol ates, fl owers,
and stuff |I'm saying.

It's half days Monday, Tuesday, and

Wednesday.
MR. P. HYMANSON: Very good.
Thank you, Your Honor.
(Thereupon, a recess was had.)
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(Thereupon, the follow ng proceedi ngs were
had out of the presence of the jury.):

THE COURT: Anything before we bring the
jurors back?

MR. ARNTZ: No.

MR. WEAVER: Did you want to tal k about
scheduling or anything?

THE COURT: Okay.

MR. MC BRI DE: Real qui ck.

THE COURT: \Where are we at?

MR. MC BRI DE: | have the plan I think we
t al ked about, probably the best-laid plan for
tomorrow i s going to be our experts, which is Dr.
Shoji, Shoji in the nmorning, and Dr. Barcay in the
afternoon.

And then depending on time, if there is any
time available in the morning, | mght try to squeeze
maybe ten m nutes of direct of Dr. Lasry on there
just to clarify a couple of things, and that's going
to be the extent of my direct, to the extent | don't
know how much Mr. Arntz would have on cross for a
ten-m nute direct, but it just depends.

But then we can see how that goes.

But the other thing being is, that Dr.

Lasry has to return to work next week, so he's not
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going to be here Monday, or Tuesday, Wednesday.
THE COURT: We've already brought that up
to the fol ks about that.

They should know M. Moore's not here

t oday.

MR. MC BRI DE: Yeah.

THE COURT: So that takes care of today.

| don't know if we're getting to Ms. Moore
t oday, but we'll finish with Dr. W son.

Where does that put us with the next thing
com ng, what do we have and is anyone --

MR. ARNTZ: | have Charl ene tomorrow, so
don't want do be put in the position where |I don't
have enough time to cross Dr. Lasry, knowi ng he's not
com ng next week, so we have to plan accordingly to
at least give me 30 mnutes for him

MR. MC BRI DE: Like | said, it's going to
be very limted exam nation, if |I even choose to do
it.

Frankly, he already got out --

THE COURT: Let me interrupt you.

You said in the nmorning, if you do it at

al | .

MR. MC BRIDE: The plan would be, after Dr.
Shoji if we have time before the |lunch break.
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THE COURT: Ot herwi se, it mght be in the
afternoon?

MR. MC BRIDE: Or maybe not at all, just to
clarify a couple things.

THE COURT: | understand.

Just your point is well-taken, if we put on
Dr. Lasry, we're going to finish Dr. Lasry, so if we
need time, we need time.

So it will be Friday night.

MR. MC BRIDE: Which is a good point.

Maybe | put himon first thing in the
mor ni ng and Shoji right after.

THE COURT: It seens |ike that makes nore
sense, then take whatever time we need with Dr. Lasry
and nmove onto the experts.

We still have to break when we have to
break going a little into the noon hour, as |ong as
were com ng back at 1:30.

MR. MC BRI DE: Dr. Shoji's around tonorrow
afternoon if we have to go a little bit farther.

THE COURT: | need to finish these people
tomorrow, if we're not going to |l ose nmore time.

But back to my question, what are we doing

next, what do we have left?

MR. ARNTZ: | don't think we're going to
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get there certainly today, when | don't know are
these their experts?

MR. MC BRI DE: One is mne, and one is his.

Barcay is his, and Shoji is mne in the
mor ni ng.

And then we're --

MR. ARNTZ: Shoji's in the morning?

MR. MC BRI DE: We're going to put Lasry on
for like |I said ten m nutes of direct, you will have
30 m nutes at |east of cross, I'lIl have ten m nutes
on direct, and then we'll go Shoji pretty quick I

think, and then if we need to push himpartly into
t he afternoon, we can do that.

And then Keith has Barcay.

MR. ARNTZ: Four hours?

MR. WEAVER: No.

| appreciate you have been acconmodating to
hi m

| can check to see if he can come Monday if
you prefer to finish your case tomorrow.

MR. ARNTZ: What 1'd like to do --

THE COURT: You are making me insane.

| have to give some warning to the other
depart ment.

From my recollection we were talking about
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various departments. | don't remember whether or not

Department 22 down the hall cane i

nto the m x, but |

think we can use some time if we need to, | just need

to confirm

MR. MC BRI DE: | thought

we tal ked about

yest erday about the best logistically would work out

with the experts tonorrow.

THE COURT: We did.

MR. MC BRI DE: Logi stically Monday woul d

make sense.

up, but

finish his case

to use.

THE COURT: That's why |

have Monday | i ned

t he suggestion came M. Arntz may want to

| have have to make sure

MR. ARNTZ: We're going

do M. Moore on Friday.

| have a courtroom

to do it that way.

|f we have the entire afternoon, we should

be able to get Charl ene and Darell

and that's the | ast witnesses.

Monday.

THE COURT: Yours too?
MR. MC BRI DE: Yep.

So then we can --

done on Monday,

THE COURT: It does make sense to do it

MR. MC BRI DE: Knock it

out then.
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THE COURT: Then instruct and close on
Tuesday?

MR. MC BRI DE: Yep.

THE COURT: | don't even want to think that
because | thought we were into Wednesday.

MR. ARNTZ: In his opening he referenced to
ot her people he is bringing.

You are not bringing --

MR. MC BRIDE: There's no reason to bring
Volt (Phonetic), the econom st if you're not bringing
Cl aurete (Phonetic).

MR. ARNTZ: And not bringing the nurses?

MR. MC BRIDE: The nurses, | told them-- |
rel eased them fromtheir subpoenas.

We t hought about bringing Amy Kuchinski and
Jeff Germane, had them under subpoena, but | don't
think it's necessary.

| think the jury's losing interest at this
point, and | think I would Ilike to get the case done.

THE COURT: We'll see if they have any
guestions.

They' ve been pretty on top of it.

MR. ARNTZ: Did you say W encek?

MR. MC BRI DE: | never said that.

We introduced he may be a witness.
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| don't know if you may call himor come up
as a need.

THE COURT: We al ways have to say in front
of the jurors any persons.

So I"mgoing to tell them Tuesday from what
you're telling ne.

MR. MC BRI DE: | think that is a fair
esti mat e.

THE COURT: Monday in 15-D.

So that's where we are at right now, is
t hat correct?

MR. P. HYMANSON: Dr. WIlson won't have to
stay until Tuesday, will he?

(Thereupon, a discussion was had off the

record.)

THE COURT: Let's get the jurors.
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(Thereupon, the follow ng proceedi ngs were
had in open court and in the presence of the jury.):

THE COURT: As we resume with Dr. W son.

Can | have you acknow edge for the record
you understand you are still under oath?

THE W TNESS: Yes.

THE COURT: Okay.

M. Arntz.

CROSS- EXAM NATI ON OF DR. SAMUEL W LSON

BY MR. ARNTZ:

Q Dr. Wlson, my name is Breen Arntz, and I
represent the Moores, and I'l|l be cross-exam ning you
t oday.

You woul d agree, wouldn't you, you had
relied heavily on the veracity or truthful ness of the
records, in other words, you assumed they are
accurate and true, and haven't really considered
whet her they aren't?

A | have.

Q Okay.

And in fact you have done that, you have
reviewed my client's deposition, is that correct?

A Yes, M. Moore and Ms. Moore.

Q Did you read their son's deposition?
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A Yes.

Q So you saw in those two depositions Chris
Moore and Darell Moore, they both disputed anybody at
the emergency departnment having taken off M. Moore's
sock.

Did you see that?

A Yeah.

Q Did you di scount that testimony, or did you
just decide to give more credibility or credence to
t he medical record?

A Well, what | relied on was that in a
routi ne exam nation of a patient socks and shoes
woul d be renmoved by the nursing staff.

Q Ri ght .

That woul d be standard of care, wouldn't
it?

A "' m not an expert an emergency room
standard of care, but just in terms of clinical
exam nation of a patient, whether it's in your office
or in an emergency room it would be standard
practice for nurses to either renove the shoes or
socks, or nore likely ask the patient to do that.

Q Do you dispute in your report dated August
19, 2019 that you said you do have an expertise in

t he standard of care, and actually gave an opinion on
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standard of care?

THE COURT: Can you be nore specific with
t he question?

You just referred to the emergency room and
ot hers. BY MR. ARNTZ:

Q Do you dispute in the report dated August
19t h, 2019 that you said you do have the ability to
testify as to standard of care for an enmergency
department ?

A | don't recall saying that.

Maybe you could read it out to me.

Q Okay.

A If I could continue, this is the first time
|'ve been in court in Nevada, and in California you
could only testify with regard to standard of care of
emergency medi ci ne doctors if you are an emergency
medi ci ne physi ci an.

Q Well, on the second page, the second full
paragraph starts with, it's my opinion the patient
was appropriately discharged with instructions to
foll ow-up with his surgeon.

Isn't that a standard of care opinion?

A That's very nmuch a standard of practice,

that is what you would do.

| don't dispute that at all.
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Q And you have given other opinions, you been
here for the |last couple days, where you said that
Nurse Practitioner Bartnmus and Dr. Lasry acted within
t he standard of care, didn't you?

A You know, | don't recall saying that
because |I've tried to be very careful about not
commenting on emergency room standard of care.

Q Okay.

Let me ask you this:

In someone who comes in with a history of
the problems M. Moore had, conplaining of calf pain
is it your testimony you don't have an opinion
whet her or not the standard of care requires themto
take off their sock?

A | do have an opinion

I f you're asking me, should the patient
bei ng exam ned have his shoes and socks removed, yes,
t hey shoul d.

Q Okay.

So when | ooking at the record Nurse
Practitioner Bartrmus and Dr. Lasry created in the
hospital, you accepted what they said as being true
and accurate, and you said you think it's true and
accurate, but the testinony of M. Moore and his son

woul d contradict that testimny, wouldn't it?
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A Potentially, yes, if that's what M. Moore
said, that they didn't take off his shoes and socks.
Q You said you read his deposition.
Did you see that in his deposition?
A You will have to show that to me.
| can't recall the line and paragraph, but
"1l accept that if you just read that.
Q Are you saying it's not relevant to you

whet her or not they had himtake off his shoes and

socks?
A | didn't say that.
Q Well, the fact you don't recall it fromthe

deposition would suggest it wasn't relevant to you.
A Lots of things | don't recall exactly, but
it is relevant.
Q It actually is extrenely rel evant here,
isn't it, if the standard of care requires themto
take off the sock to actually feel for the pulses in

his foot, correct?

A Yes.
Q Okay.
Now, | don't know if you had been aware of

Nurse Practitioner Bartmus and Dr. Lasry's testinony
fromthe trial.

| know counsel have been getting dailies,
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so | don't know if they gave you the transcripts of
t hat .

A | have not seen those.

Q Okay.

You also saw from the records, didn't you
that the ultrasound --

MR. ARNTZ: Court's indul gence for a
second.

THE COURT: Yes.
BY MR. ARNTZ:

Q Let me ask if you recall this nmodification
Dr. Lasry made to the record.

You will recall the ultrasound finding was,
there was no evidence of deep vein thrombosis, but
t here was what appeared to be the word appeared the
arterial graft appeared occluded, you saw that?

A Yes, | did.

Q And you saw it in Dr. Lasry's note on the
day after the M. Moore was in there he entered into
his chart and signed a note that said that there was
a possible occlusion, did you consider that a
modi fication to the record?

A It's pretty nmuch the same thing to me,
appears to be occluded, possible occlusion.

| think were splitting hair here.
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Q So you don't agree -- or you have testified
t hat you have accepted there was an occlusion in the
graft site on the left popliteal graft, correct?

A Yes.

Q And you don't see there's a distinction
bet ween saying there is an occlusion, and possibly an
occl usion?

A Yes, | would accept there is a distinction
there, but the reports from x-rays, from x-ray
physici ans, radiologists often include term nol ogy
i ke that when they are reviewi ng a study, they wil
say, possible occlusion.

Yes, sometimes they say that.

| agree that is different from saying
exactly, conplete occlusion of the graft.

Q Okay.

So if | understand what you're telling nme,
you're going to make some assunptions about whet her
or not the radiologist who is an MD, correct?

A Radi ol ogi sts woul d generally be and MD.

Q And MD who read the ultrasound scan, that
he may have been inmprecise, you' re going to make that
assunmption he m ght have been inprecise?

A Yes, it could be based on -- When you read

an ultrasound, the hard copy is selected i mges, so
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t he radi ol ogist is not doing the ultrasound, has no
control over what i mages he's | ooking at, so he can
| ook at the imges, and on the basis of the images
the technician saved for him he can arrive at
conclusions, this graft is probably occluded, yes.

Q Well, then you changed the same words that
Dr. Lasry changed.

He didn't say, it's possible, but probable

occl uded, did he?

A | have forgotten what he said.
Q It's right in front of you.
A The --
MR. MC BRI DE: | ' m going to object.

THE COURT: Obj ection?

MR. MC BRI DE: It's vague as to he and who,
and we're not really clarifying who we're talKking
about now.

THE COURT: At this point because we do

have a bl own up portion, for the record, let's be
clear who we're tal king about.
BY MR. ARNTZ:

Q Did you understand nmy conversation with you

was in relation to the radiologist, who is an MD

reading the fil n?

A Yeah.
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Q So you can see fromthe report fromthat
ultrasound he doesn't say possi bl e.

He says, it appears occl uded.

Correct?
A Appears occluded is what he has in front of
hi m
Q You seemed to make the same change Dr.

Lasry did, and that |eads nme to a question about if
you got a report from an ultrasound that said a
possi bl e occlusion, wouldn't that |ead you to the
need to do further investigation to see if it was
possi bly occluded, or absolutely occluded?

A It could, depending on the patient's
presentation.

Q So the presentation is clearly in your
analysis of this case, the presentation and exam t hat
was done is critical because if that fails, and he
didn't -- Nurse Practitioner Bartmus didn't get the
pul ses she says, Dr. Lasry didn't, then the rest of
your opinion about that examreally is irrel evant,
isn't it?

A No, | disagree with that.

Q So when you're | ooking at the five Ps,

pul se is one of those Ps?

A Yes.
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Q And if they had taken day his sock off, get
a pulse in his foot the way they said they did,
that's not a critical conclusion for your opinion?

A That's a different question you're asking

Coul d you rephrase that, please?

Q Well, originally what | said was, woul dn't
you agree that the question of the exam and whet her
or not they got the pulses they said they did is
critical to your overall opinion, and that wi thout
t hat your opinion doesn't carry much wei ght?

A Wel |, thank you.

Actual ly, whether or not they felt the
pul ses is |less relevant than you would think because
you could certainly have a viable extremty w thout
pal pati ng pul ses.

| think I"ve tried to explain that.

Q Okay.

That is a distinction.

So what you are saying is, it doesn't
matter to you whether they were being truthful about
pal pating the pulse, and it could have just easily
been a Doppl er?

A Wel |, nunber one, | accepted the entries in

the chart were truthful.
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t hem taking the pul ses,

opi ni on.

And then you went

how it

woul d affect your

into the discussion about

whet her or not they pal pate the pulses isn't as

i mportant as we m ght think or

A Rephrase it.

what .

| am accepting the record as being truthful

at entries.

| have no reason to believe they were |ess

t han truthful.

They entered what

t hey observed, | believe.

Number two, in general,

to M. Moore, because |

you know, but in general

extremty with all the rest

pul ses.

haven't

and not

with regard

exam ned M. Moore as

you can have a viable

of

it

i ntact

and not feel
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Q So the question I want you to consider is,
woul d it discount the veracity or truthful ness of
that record if you heard fromthe testi mony of Dr.
Lasry and Nurse Practitioner Bartnmus, and they said
t hey pal pated normal pul ses, and then you found out
that in fact they had not done that, would that
underm ne in any way the way you | ook at the accuracy
of the medical record fromthe emergency department?

A Well, | think you're can asking me if they
falsified the finding of pulses, would that reflect
negatively on ny view of the rest of the record.

I s that your question?

Q That's a better question, yeah.

A Actually, it would.

If they falsified their entry, and in any
way, it would make me be skeptical of perhaps the
rest of the entries, sure.

Q And we've heard you testify that you don't
believe that the mere occurrence of the fem pop graft
in 2012 would result in an absence of pul ses,
correct?

A Yes.

The whole point is that you try to restore

bl ood flow to the leg with the graft.

Q Okay.
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Do you have an opinion as to whether or not
it is common for pulses to be pal pable and nor mal

following a fem pop graft?

A It is common.
Q It is common?
A Yes.
Q. Okay.
So you do recall, don't you, that when M.

Moore went in in 2012 to receive the fem pop graft,
at the time he went in there to the emergency
departnment he had no pul ses, do you recall that?
A Now, which date are we tal king about?
Q I n November of 2012.
MR. WEAVER: Your Honor, that m sstates the
evi dence that was in the emergency department.
MR. ARNTZ: Wel | --
THE COURT: It would be very hel pful to
| ook at Dr. Wencek's records and other records and
dates, it would be hel pful.
MR. ARNTZ: Okay.
BY MR. ARNTZ:
Q You see fromthe record up there --

MR. J. HYMANSON: This is page 82 of 101.

THE W TNESS: |'mfamliar with this.
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BY MR. ARNTZ:
Q G ve me a second.
You see the highlighted portion?
A | do.
Q And it indicates that excell ent bl ood bl ow
was obt ai ned through the graft?
A Yes.
Q Bel ow t he knee.
And that then Doppler exam nation of the
posterior tibial pulse not at the pre-operative --
A Yes.
Q So prior to receiving the fem pop graft he
did not have pul ses, but they were able to obtain
them as a result of the graft, yes?
A Yes.
Q Okay.
So the need for the fem pop graft was

because it was di sease existed in his |ower |eg,

correct?
A Yes.
Q And essentially resulted in a bl ockage of

that artery in the |ower |leg, correct?
A In the m d-thigh, yes.
Q So before the operation to put in the graft

there were no pul ses, and then after they were able
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to get a Doppl er pul ses.

Are you aware of any record says foll ow ng
the fem pop graft they were able to get pal pable
pul ses that were normal ?

A Bet ween 2012 and 20167

Q Yes.

A Well, | believe M. Weaver at enornmpus pain
went through to show that various individuals had
felt pul ses.

Q | think what he said was, they indicated
there were pul ses present.

| didn't see they were pal pable in any of
t hose records.

A In medical termnology it's conmon to use
pul se if you feel it, and although someti nmes they
say, a Doppler pulse, what they mean is a flow.

A Doppl er doesn't show the pul se.

After you finish a fem pop by-pass, there's
often vascul ar constriction of the |legs, you can have
the artery clamped on the patient, some hours had
gone by, and when you open up the graft, often you
don't feel a pulse right away, a pal pable pul se.

So you listen with Doppler, and if you hear
a good Doppler signal, then you think you are okay,

you have got it flowi ng.
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The Doppl er detects flow in your artery.
Q And how | ong woul d you expect it before you
return to pal pable pul ses?
A You would like to see that within hours.
Q |l s that something you woul d expect to see
in a record they made note of?
A Not necessarily.
| would make note of it personally, but
many people wouldn't, just depends on the detail of
your post-operative visits.
Q Do you recall seeing in the records from
Dr. Sinmon --
A Was he a radiologist that did an
arteriogran?
Yes, | remenber seeing this one.
Q Do you remember seeing the |etter of
January 12t h, 2015?

This was two months after the surgery?

A Yes, | see that.

Q You see he did suffer some ischemc
neuropat hic pain, and | believe this will resolve it
by Doppl er?

A Yes.

Q Are you saying the term nol ogy being used

by Dr. Simon where he said he found excell ent pul ses
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by Doppler, that is actually a m suse of the
term nol ogy?

MR. MC BRI DE: Obj ection, Your Honor, that
it's actually Dr. Wencek |ater.

MR. ARNTZ: You're right, Dr. Wencek.

THE W TNESS: It's not an exact use of the
t erm nol ogy.

Wth a Doppler you hear flow, and you don't
-- it doesn't detect a pulse, it gives you flow.

So comonly people say a pul se was heard by
Doppl er, but what they mean is, they heard blood flow
with the Doppl er.
BY MR. ARNTZ:

Q So this doesn't say, heard by Doppler, it
says there are excellent pulses in the foot currently
by Doppl er exam nation?

A Yes.

Q And | don't know if you saw the other

letters in Dr. Wencek's file, but counsel brought

them up yesterday, | believe where they talked -- or
a simlar note was made -- or they didn't use the
word Doppler, just said, pulses?

A Yes.

Q So if Dr. Wencek comes in here and

explains the only way he was able to get a pul se was
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by Doppler, would you have any reason to disagree
with that?

A No, if that's what his findings were, he
could only hear a signal, wasn't able to pal pate a
pul se.

Q You would agree with me, time is of the
essence when dealing with an acute limb ischem a?

A Yes.

Q So the opinion 5 to 10 days is a reasonable
enough time for himto get in to see his
cardi o-vascul ar surgeon, is that still your opinion,

even in |light of the fact three days | ater he | ost

his | eg?
A Yes, of course.
| know he | ost his |eg.
Q So | may be wrong on this, and Dr.

Mar mar eano may have said both, but my i medi ate
recoll ection of what he said was, that if he has a
bl ockage in the fem pop graft, then you would not be
able to feel a pulse.

A Yes, | think he said that.
Q And you disagree with that?
A It's possible, yes.
Q It's possible you couldn't feel a pulse?
A

Sur e.
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Q Okay.

Nurse Practitioner Bartmus made it very
clear the pulse she felt, the pal pable pulse she felt
on the 25th, was a normal pul se.

Woul d you expect that in a person had a --

A | think any pulse you would detect would be
called a normal pulse, with the exception of a
pati ent maybe henorrhagi ng, but to grade a pul se plus
1, plus 2, plus 3, they are very artificial. ' ve
never been able to do that in my practice.

| usually note, pulse present.

Q So why in that letter that counsel showed
you today where it says, plus 2 pulse, did you say
that is a normal pulse?

A | would say, that is normal, yes.

Q Even t hough that is not something you have
experience doing?

A | don't grade it that way.

Maybe |'m not -- or don't have as fine a
touch as Dr. W encek.

| think when he says, plus 2, he's saying
t hat the Doppl er exam shows good fl ow.

Q | want to be really precise with this
guestion because |I think it's inportant for the jury

to understand this.
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What you are saying is that, first of all,
when you hear the word normal from Nurse Practitioner
Bartnmus, and she doesn't qualify normal for him
normal for M. Moore, she just said, a normal pulse,

t hat you're making an assunption that it probably

wasn't a normal pulse, but was still a pulse, is that
right?
A No.

My assunption is, that she was able to
pal pate a pulse in M. Moore.

That's the assunption | made because that's
what she said in her deposition

Q Okay.

So you don't put any relevance on the
gquesti on of whether the pulse is a good normal pul se,
or a dimnished pul se?

A No.

Look, if you could feel a pulse in a
chronic path, that is fine.

Whet her it's a grade plus 1 or plus 2, if
you can feel it, that's good.

Q So back to the question of whether you
woul d expect us to find a normal pulse, or a pal pable
pul se, in someone who had already denonstrated his

story of no pulses, when there was a bl ockage to the
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artery.

Are you saying that you m ght feel
somet hing close to a normal pulse in someone who has
a blockage in his artery?

A You can, yes.

Q Woul d t hat be common?

A Not the npst conmmon, no.

Q Normal |y you have to get it by Doppler, get
the bl ood flow by Doppler?

A Well, in the absence of a pulse, you are
certainly able to hear blood flow by Doppler, if
there's blood flow there, you can hear it by Doppler,
yes.

Q And could that bl ood flow by Doppl er under
t hose circumstances, would that have been fromthe
coll ateral sources of blood?

A Yes.

Q I f I understood your testimny yesterday,
the collateral sources would have been created
t hrough the profunda?

A The profunda primarily.

Q How does it, the process of establishing

coll aterals, work?

A Well, you will get a Nobel Price if you and
| can figure that out, but | can give what the
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current thinking is.

The current thinking is, that the demand

for blood creates an anoxygenic environment, that is

t he absence of sufficient oxygen.
In the absence of suffi

t he bl ood vessels to dilate, and

exercise you will continue to di

vessel s.

ci ent oxygen, causes
over time with

ate those bl ood

Now, as humans evol ved we haven't done it

as well as the | ower mammal s. For exanple, a rabbit
wi || have severe ischem a and generate sufficient
Dopplers, it will heal a gangrenous ulcer on its |eg,

humans can't do that, but we can
conti nued exerci sed, absence of t
measure, reducing blood pressure,

could have fairly good coll ateral

devel op with a
obacco a usua
chol esterol, you

flow, so synptons

will be not life-altering, and in fact in sonme
i nstances a pulse will appear.
Q So you gave factors that you know don't

apply to M. Moore, right?

A | used that in a general sense.

Q But we're tal king about

now, and the question of whether

M. Moore right

his collaterals

woul d have been sufficient to generate a pulse in the

presence bl ockage to his artery?
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A Yes.

Q And you just identified some factors that
woul d make it more likely for that to be true and
sai d, someone who doesn't have high chol esterol,

exercised regularly, someone who doesn't snoke,

correct?

A Yes.

Q Do you consi der smoking an inmportant
factor?

A Yes.

Q Did you see anywhere in the record where

ei ther Nurse Practitioner Bartmus or Dr. Lasry

consi dered that factor when they were exam ning M.

Moor e?
A Well, they noted it in the history.
Q It was noted in the history, but do you see

anyt hi ng suggests they considered it as a factor in
eval uating his physical condition?

A Well, that goes without saying.

| f you are exam ning a patient, you ask

about smoking because we know snoking has a
del i quesce effect on the circulation.

Q So he's give themthe benefit of the doubt,
says they did consider it, they would have consi dered

then he had a history of occlusions, correct?
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Yes.
He had a history of snoking?
Yes.

By all accounts, 30 to 40 years, correct?

> O > O >

Yes.

Q He did he have a history of high
chol esterol ?

A | don't know.

| don't recollect that.

Q That is something they also should have
consi dered?

A It would be more the role of the primary
care physician.

Hi gh chol esterol's not an emergency.

Q What I'"'mtrying to get at is, the question
of whether M. Moore was a candi date for having
sufficient collaterals, that it -- or he could
wi thstand this occlusion in his |leg, or whether they
shoul d have done nore investigation to see exactly
the extent of blood flow into his |eg.

A Well, | think their clinical exam nation of
the | eg showed that blood supply was adequate on the
basis of what they recorded, and that that was
appropriate to refer himback to a vascul ar surgeon

to evaluate is there anything you need to do.
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Q
t he doubt
accur at e,

proven to

Again, you're giving the full benefit of
to them that the record they created is
even in light of the fact that M. Moore is

have had an occlusion in his artery, had

none of the factors would have supported good

col |l ateral

give them

bl ood flow, is that your testimny is, you

t hat benefit of the doubt, even in |ight of

t hose factors?

A

record is

Q

Yeah, | have no reason to believe that the
i naccur at e.

Well, except for the fact M. Moore and his

son both said they never took his sock off, and the

fact that

Dr. Lasry has nodified a record from

appears occluded, to possibly occluded.

A

Those to me what are unrel ated, doesn't add

up to a falsification of the record.

Q

Okay.

Il n November they just brought up the record

showi ng in November 2016 November 1st, he had nor mal

DP pul ses.
What does that DP stand for?

A Which date is that?

Q November 1st, 2016.

A And go ahead.

Q It said he had normal DP pul ses?
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f oot .

A

Q

The dorsalis, feels the pulse on top of the

And then it says, at that time there was no

evi dence of calf pain, correct?

A

Q

counsel No

In 20157

No, Novenber 1st, 2016.

MR. MC BRI DE: That's 2015 up there.
MR. ARNTZ: That is.

That's not to record I"mreferring to.
|'"mreferring to the one brought up by
vember 1st, 2016.

THE W TNESS: Okay.

|*ve got it.

BY MR. ARNTZ:

t hey

1st,

went

Q
A
Q
br oug
20167
A
Q
In on
A

Q

You got it?
This is May 9, 2016.
Do you recall the record I'm talking about

ht up to show there were pulses on November

Yeah.

Alittle less than two nont hs before he
the 5th of Decenmber, correct?

Ri ght .

And then he brought up a record that said

it was 12/21/2016, four days before he went into the
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emer gency departnment?
A Ri ght .
Q He didn't conplain of calf pain, did he?
A He was conpl ai ni ng of various pains, and |
remenmber ankle pain | believe was one of the areas he
conpl ai ned of.
He had back pain, | believe.
Q Ri ght .
| can't recall the rest of it.
| don't know if he had calf pain at that
time or not.
Q "1l represent to you | read the record as
was up there and saw no reference to calf pain.
A Al'l right.
Q But it said he was on Xarelto?
A Ri ght .
Q So within a week of going on the 25th he
was on the medication.
We tal ked about the black box warning,
correct?
A Ri ght .
MR. WEAVER: Well, Your Honor, | acks
foundati on.

Calls for speculation he was taking it.
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BY MR. ARNTZ:

Q It said in the record, on Xarelto.

Do you accept that record as true?

A Yeah.

What that means is, that a prescription has
been issued for Xarelto.

Q So are you assum ng that the accuracy of
that record isn't the same as what you woul d expect
fromthe emergency department on December 25th, 2016,
t hat somehow that record is |ess accurate?

A No.

What |'m saying is, that when you say a
patient is on Xarelto, it means the physician has
prescri bed that medi cati on.

It doesn't say anything about is he taking
it, has he filled the prescription or not, you don't
know about that, but the record says that it's been
prescribed for him

Q Okay.

But you don't accept that means he's taking

A Not necessarily.
| *'m t hinking about nyself for exanple and
' m sure others who get prescriptions and don't

necessarily follow the advice.
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Q So now what you're suggesting | guess is,

t hat a person who went through an experience in
November 8, 2012 where he had to have a fenoral
popliteal because he had no pulses in his foot, was
put on Xarelto, has another event in Decenber of

2014, they had to break an occlusion, and another one
in 2015 they had to do the sanme thing, you're saying
you don't thinkg that person took the prescription of
Xarelto seriously?

A | didn't say that.

Q You' re not assumng this record is true as
ot her records you reviewed have to do with Dr. Lasry
and Nurse Practitioner Bartnus?

A Not true.

| didn't say that.

Q So four days before he went in on the 5th
there's no evidence of an occlusion, correct?

A They don't have evidence of i maging of
occlusion at that time.

Q They don't have any pain synptonms in his
| eg suggest he m ght have an occl usion?

A That's correct.

Q He's on Xarelto.

He has normal pul ses present, correct?

A Pal pabl e pul ses, yes.
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Q It says, normal pul ses.

| don't know it said pal pable?
A Okay.

|11l accept that.

Q And then four days l|later he goes in the
emergency department with pain in his calf, an
ultrasound is showing he has an occlusion, but you
assunme that occlusion existed weeks or months before
that, correct?

A That's correct.

Q To what extent are you famliar with the
sympt onol ogy or synptons associated with neuropathy?

A Fairly famliar, yes.

Q You' re aware neuropathy can cause nunbness,
pain, and tingling in the person's feet?

A Yes.

Q And t hat nunmbness can be so pervasive
around the sides of his feet, he m ght |ose bal ance?

A It would be a very advanced case.

' m not sure that is typical at all
Q So you're not famliar with that synptom

causi ng problens for people with neuropathy causing

themto fall, or |ose their bal ance?
A It's a different type of neuropathy where
you | ose a position sense in diabetics, will have
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difficulty wal king because they have | ost pressure
sense in their feet.

Q So to ny know edge there's several
different types of neuropathy, the kind brought on by

di abetes, correct?

A Yes.

Q. The kind brought on by alcohol, correct?
A Yeah.

Q Al cohol i c neuropat hy.

Are you famliar with the neuropathy
brought on by chenot herapy?

A Yes.

Q And there's idiopathic.

What that means is?

A It sinmply means, we don't know what is
causing it.

Q So now within those different categories of
neuropat hy, are you telling the jury that those
different types of neuropathy, diabetic neuropathy,
is different symptonms than a chenotherapy neuropathy?

A | don't know exactly what neuropathy of
chemot herapy is |ike because | don't treat patients
recei ving chemot herapy as a rule.

Q | guess ny question is:

Do you have some source of know edge or
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experience with the concept that one type of
neuropat hy associated with one etiology will be
different than another type of neuropathy?

A |"'m sorry, | can't answer that question.

| " m not that skilled as a neurol ogi st.

Q Okay.

And are you aware the time he went into
seeing to the emergency room on Decenber 25th, 2016
he was using a cane?

A | had read he used a cane, yes.

Q Does that support the conclusion a person
who uses a cane i s somebody who has good bal ance,
doesn't have any instability with his feet, and has a
normal gait?

A Well, you use a cane and have a nor mal
gait, yes.

Q Agai n, you accepted the reference in the
record as being accurate, without paying attention to
the other facts associated with M. Moore, nanely
t hat he used a cane?

A | think it said he used a cane, or even a
wheel chair, five percent of the time is ny

recol |l ection.

Q Okay.

A | don't remenber any of the notes in the
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emergency room commenting on his use of a cane.
Q Let me change gears a little bit.
You -- Are you currently retiring from
academ a?
A Yes.
Q And in association with that, are you also
retiring froman active practice?
A Yes.
Q How | ong has that process been going on?
A About a year.
Q. And does that apply equally to both of
t hose, you have been retiring fromthe academ a at
the same rate you're retiring from your active
practice?
A | retired fromactive surgery over the | ast
year.
l"mstill very active in academ c things,
and editing, and writing in a textbook right now, and
| have plenty of consultative work, so | gradually

sl owed down.

Q You have been in academ a since when?
A Il - -
Q By academ a, | mean having an active

teaching role as a college professor?

A Yes.
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Q How | ong have you been doing that?
| was appointed to the faculty at UCLA in
1972.

Q Since 1972, you have been writing articles
and contributing to books and various other writings
and presentations?

A Yes.

Q l*1l say, your curriculumvitae is a
doctor's word for resume?

A It's just Latin.

Q The curriculumvitae is about as |ong as
| ' ve ever seen one.

You must have over 2,000 articles in here?

A No, 500.

Q Real I y?

A Not counting book chapters.

Q Only one category, | see.

A | published about ten to twelve articles a

year when | was very active.
Q One category | see 373.
You were invited to to do international
| ectures, 27 of those.
| mean, | was going through and doing a
rough assessment of how many different entries there

are, and there's got to be over a thousand entries.
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A Okay.

Q | guess ny question is:

s this all the things you have done since
1972, or did you even go back beyond 19727

A There's about maybe ten that go back before
"72 1 did when | was in training.

Q And what comm tnment of time do these
different things you have contributed to, or writing,
or go and speak, what comm tnment of time does that
require?

A Well, it would be probably a good ten
percent of my time.

A lot of it would be done in the evening
hours.

But all together it probably would be ten
percent of my working hours.

Q And then what percent of your working hours
takes up -- would the academ a take up, and by that I
mean teaching position, whether it be in the hospital
or --

A | would be estimating at maybe 20 percent.

Q So with all this stuff you have done, and
all the things you have done since 1972, is your

testinony that only takes up 30 percent of your time?

A Yeah.
Bl LL NELSON & ASSOCI ATES 702. 360. 4677
Certified Court Reporters Fax 702. 360. 2844

111 AA02329



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q The rest of the time is spending active
practice?

A Yes.

Q How nmuch to you charge to be here?

A For this | charge $5, 000.

However, this is my third day here, and
we're going to have to work out sone type of
reconciliation.

| ' ve have not paid for the hotel nyself, |
don't want you to think that.

But |I'm not sure who has paid for it, M.
Weaver's organization, but it's been three full days.

| left Los Angeles, | left my home on
Tuesday norning at 5:30 a.m, and this is Thursday at
4:20, and I'mstill here.

Q And is your day -- are you saying your
daily rate is $5, 0007
A | said, I've never been involved in

anything like this before.

Al'l I can tell you is, that usually when |
testify in court, it's one day, or a half day, and
it's $5,000.

Q Okay.

So you charge the same for half day or ful

day is the sanme?
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A | never testified for a full day, so |
don't know what the going rate is.
Q But according to your fee schedule, if I
understand you right, you would charge --
A Ordinarily.
Q -- $15,000 for the three days you have been
here?
A How nmuch?
Q $15, 0007
A Well, can you tell M. Waver that that
woul d happen?
| don't know what will happen.
| ' m concerned.
Q Okay.
Let me just say, that would be a very
pl easant occasion if that did occur.
Q You don't have any intention of charging

t hat anmount ?

A | have no idea yet what to do about this.
Q Okay.
Woul d you say -- |I'mjunping around a
[ittle bit, 1'"lIl get back into nmore of a flow here,

but would you say the 28th he was properly assessed
for amputation?

A. Not on the 28t h.
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| think it was -- the application | think
was done by an orthopedic surgeon, and it was a
coupl e of days later he was called in after the they
deci ded that the thronbolysis wasn't going to work.
Q The thronbol ysis was done of the graft,
wasn't it?
A Yes.
And the attenmpt would be for any other
arteries they could access.
Q Was there any evidence they attenpted to

use TPA therapy on the profunda?

A Yes.
Q And were they successful with that?
A They thought it was possibly successful

t hat they reduced the amount of clot there.
Q Isn't it true that in order for the TPA
t herapy to work, you have to have blood fl ow ng
t hrough the area, in other words, there has to be a

way for it to come in and go out?

A. For TPA?
Q Yes.
A. No.

What TPA is, is usually given by a catheter
into the clot itself to dissolve the clot.

So there's no blood flowi ng at that point.
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the condition?

A The anputation?

Q Yes.

A Yes, it was necessary.

Q And you have done that type of treatment
before, you customarily have your patient stay in
| CU?

A | m ssed that.

Q Do you customarily have the patient stay in

the |1 CU department ?

A Wel |,

because it can cause bl eeding,

Moore, from any ot her

of an artery.

you do

I f

the patient's receiving TPA

in M.

site where there's an opening

Q Because the thrombolytic in it?
Yes.
Q And are you famliar with how | ong M.

Moore stayed at

A Bef ore the amputati on,

t he hospita

Q The whole time.

A. Yeah

-- |1 can't

remenber

t he amput ation?

t oget her ?

t he exact number
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of days, but it was in the order of a week.

Q And t hat would have been reasonabl e and
customary for that type of treatment he was
receiving?

A Yeah.

Q And customarily would you have sonebody who
has received that type of treatment go fromthe
hospital, the ICU and go into a rehab facility?

A Yes.

Q How | ong woul d you normally expect to see
someone in a rehab facility?

A You know, it would just depend on what you
wanted to acconmplish in the rehab facility.

It would be some time |ater usually, |et
t he patient go home for the amputation site to heal,
and when that is healed, then you begin to do rehab
to get himready for prosthesis.

So probably actively it wouldn't occur for
say two to three weeks, and then he would go into an
out - patient rehab situation, parallel bar walking,
possi bly even an early fit prosthesis, crutches, all
of that to get him going.

Q Are you famliar with the classification of
acute limb ischema that is in stages?

A. That is in?
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Q St ages, stages 1, 2 and 37

A Yeah.

Q So you see this is a chart broken down into
three stages, and the second stage is 2-A and 2-B?

A Yeah.

Q And you are famliar with this
classification system for acute limb ischem a?

A | am

Q So the first stage says, linb is viable,
not i mmedi ately threatened.

You see there's no sensory |oss, no nmuscle

weakness -- in both the arterial and venous?
A. Yes.
Q Woul d you agree with the first stage of

t hat acute limb ischem a?
A Yes.
Q And the second page -- there is two stages.
Stage A is marginally threatened,
sal vageable if promptly treated, and then it gives

the different things you m ght see, says mnimal dose

or none.
What does that mean?
A | guess it means that there's numbness of
the toes.
Q There may be nunbness the toes m nimal or
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none, correct?
A Yeah.
Q And then in the muscle weakness it says,
none.
And under Doppler it says, often inaudible

in the arterial, and venous audi ble, correct?

A Yes.

Q So in the case of Mr. Moore --

A Are you asking me if | agree with that?

Q Do you not agree with this staging systen?

A | can certainly not agree with it if |
don't.

Q s that your testimny, you don't agree

with the staging system of acute limb ischem a?

A Yeah, | think these are a little contrived,
but an inaudible signal would put the patient into a
3-Bin my estimati on because an inaudible signal is
really very advanced.

Q 3-B or 2-B?

A 2- B.
Sorry.
Q Okay.

So a person who is a 2-A, marginally
t hreatened, sal vageable if not promptly treated, he

may have an audi bl e pulse by Doppler?
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A Possi bl y.

Q So in the case of Mr. Moore there's been
some di scussi on about the extent to his pain
conplaints in his calf, and that's been m nim zed by
you | woul d say.

Do you agree with that, it has a m ni mal
finding of calf pain?

A No, that is what brought himto the
emergency room on the 25th of December.

Q But in relation to his acute linmb ischem a,
you didn't consider that being a significant finding?

A That is not a finding of acute |inb
i schem a.

It's more the foot pain that signifies
acute limb ischem a.

Q Are you famliar with -- Do you know why
M. Moore came to the emergency department on
Decenmber 5th, Christmas day, of all days?

A Yeah, it was my understanding he had calf
pain, which had conme on after a period of nore
wal ki ng than he generally did.

Q Well, the calf pain had been present for a

day, correct?

A Yes.

Q Okay.
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And are you famliar with M. -- You're
obviously famliar with M. Moore's history of
occlusions in 2015 and 20147

A Yes.
Q And initially the graft in 2012.

Are you aware that his doctor, Dr. W encek,
had told him if you feel anything like this, | need

you to get to the emergency room as soon as possi bl e?

A | "' m not aware of that discussion.
Q Woul d you agree that that is sound advice?
A Now, what exactly is the advice, if he has
Q | f he has pain into his left |ower |inb,

t he place where he had the fem pop graft, if he feels

pain in that area, he should get to the hospital as
soon as possi ble, and have themcall him --

A Well, | think that is okay.

Q Especially, given if fact he's already had
two occlusions and a fem pop?

A Yeah.

Q So you know the reason he went to the
emergency room on December 25th.

Do you find it significant he would go to

t he emergency room on Christmas of all days?

A | suppose you could say, it bothered him
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enough to skip Christmas dinner and go to the
hospital, vyes.

Q Did you see --

A On the other hand, it could be that he went
because he felt there would be fewer people in the
emergency room on Chri st nmas.

It's an impossi ble question to answer.

Q So is that another assunmption you are
maki ng against my client, that he had sone ulterior
moti ve ot her than the fact he had these symptonms and
been told to go?

MR. WEAVER: Obj ecti on, Your Honor.

He asked himto speculate in the first
pl ace.

THE COURT: You are asking himto
specul at e.

MR. ARNTZ: No, |I'm questioning whether he
has specul at ed.

| think he's speculating right now.

THE COURT: Clarify the questi on.

Sust ai ned.
BY MR. ARNTZ:

Q You just testified that he may have gone
because he had this concern, but he may just have

wel | have gone that day of all days because he m ght
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have t hought the number of patients was |ess, right?

A No, | suggested both may have been
operative.

One, he was concerned because of pain in
his calf, he knew he had venous thrombosis in the
past, perhaps he was concerned, and this is not
specul ating, | think he was concerned he m ght have
deep vein thronbosis.

Q So you went from an arterial problem he had
been treated extensively for, and said the reason he
went was because of a DVT, is that right?

Who said that?

Q You just said that.

A Al'l right.

Q The reason he went there was because of a
concern of DVT, not because of an arterial occlusion?

A | don't think M. Moore made a di agnosi s.

| think he sinmply said, it happened.

Q So when he got to the emergency room the
health care providers made a di agnosi s?

A Yes.

Q Okay.

So are you aware of anything within the
records that would help you discern whether it was he

t hought there m ght by fewer patients, or had this
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concern of another occlusion in his artery?

A No, | distinctly remember him saying in his
deposition, it wasn't the same as when he had the
prior occlusions.

Q That's not my questi on.

My question was:

Do you know of anything within the records
t hat woul d support or help you discern whether it was
one or the other of the two notivations you gave for
why he would go to the emergency room on Chri st mas
day?

A You know, | can't tell what was going on in
his mnd at that time.

Q ' m asking if there's anything in the
records could help you do that?

A No.

Q Okay - -

THE COURT: Can | have counsel at the
bench, please?

(Thereupon, a discussion was had between
Court and counsel at sidebar.)

THE COURT: Fol ks, I'"m sorry.

(Thereupon, a discussion was had between

Court and counsel at sidebar.)
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THE COURT: Thank you.

M. Arntz, whenever you ready.

Thank you.

BY MR. ARNTZ:
Q "1l get back to that after we find the
record.

This is the record from 12/25/2016.

This is where he goes in and says, it felt
i ke spasm

The report says, history of DVT on the |eg
and became concerned.

So nothing in that report says anything
about how many patients that were going to be there,
but it does talk about the fact he had nmotivation
because of a concern because of his history, right?

A Yes.
Q Okay.

Do you treat individuals with chronic

occl usions?

A Yes.

Q And how do you treat then?

A Wwell, first of all, we would use what is
call ed conservative non-interventional treatnment.

We obtain if we can a normal bl ood

pressure, normal chol esterol, anti-platelet agents
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such as aspirin, nore recently Xarelto's been
approved for prevention of thronbolytic events, and
commonly stated as a supervised exercise program but
we don't interpret that as going to the gym or
wal ki ng a set distance or number of paces.

That's conservati ve management.

Q And then what is nore aggressive?

A That woul d be obtaining an imaging test to
see is there something that is safely correctable and
that would significantly improve his life activities,
but we won't make an intervention, unless the
cl audi cation has inpacted -- | use the word

cl audi cation as chronic di sease has inmpacted his

ability to live a normal life.
Q And cl audication is another word for pain?
A It's a cramping occurs in the calf with
wal ki ng.
Q Okay.
So he does indicate in his record -- or at

| east the record indicates that he felt spasns in his
calf since the day before, he had a history of
clotting and becanme concerned, right?

A Ri ght .

Q s it your testinony that -- First let me

ask you, you probably don't anynore, but was there a
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time when you were on call for emergency departments
to go and work as a consult for people who were |ike

Dr. Lasry's position mght call you?

A Up until just a few years ago --

Q So --

A -- when they started giving paynents to be
on call, my coll eagues dropped ne out of the call
schedul e.

Q They didn't want you to get the payments?

A They said, we don't want you ol der doctors
wor ki ng so hard

Q So |'"m assum ng your testimony is going to
be, had you been called to see this patient, you
woul d have sent him home, is that right?

A If I would have been on call

Q Had you been on call, and been asked to
conme in see this patient, as a result you would have
sent him home?

A No, | would have probably |istened to the
report that either Nurse Bartnus or Dr. Lasry would
give me and make a decision pasted on that report.

Q Woul d you do a physical exam nation of hin?

If I was called in?

A
Q Yes, sir.
A

If I came in, yes.
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Q | f you saw there was an occlusion in the
ul trasound, and specifically in this ultrasound
showed no evidence of DVP, but they did do a Doppler

of the vein, correct?

A Yes.

Q But didn't do one of the artery?

A Ri ght .

Q Woul d you have gone and ordered anot her

test to doing a Doppler of the artery?

MR. MC BRI DE: Your Honor, can | object?

This is really beyond the scope, and al so
goes into our motion in limne on this subject.

THE COURT: Well, technically it is, but it
does seem like we're going into some other areas.

"1l give you a little latitude, M. Arntz,
but let's bring it back to the topic that was part of
the direct.

MR. ARNTZ: Okay.

l'd like to make a record on that |ater,
but --

THE COURT: That's fine.

BY MR. ARNTZ:

Q So you woul d have done a Doppler of the
artery?

A | would have listened to the arteries in
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t he foot, yes.

Q Is it important for you to know li ke that
staging system tal ked about, it's inportant for you
to know whet her you can hear the blood flow in both
the vein and the artery, correct?

A What it does is backs up my clinica
I mpression

| would have conme in, exam ned him
presumably arrived at the same conclusions Dr. Lasry
had, and then you are the specialist, so | would have
listened to the flow in the artery to back up ny
overall inpression

Q And i f you had done that Doppler of the
artery and found there wasn't blood flow, what would
you have done next?

A Well, that would be a totally different
picture if there wasn't blood flow because the foot
woul d be very different, would be as it was on the
28t h.

Q So is staging the classification system we
| ooked at earlier for a 2-A it says, marginally
t hreatened, but sal vageable if promptly treated, and
then it tal ks about the sensation or |oss, which
could be none, nmuscle weaknesses could be none, but

there is a difference, being what they said, this
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Doppl er signal, the vein being stronger possibly than
the artery, is that your experience?

A No.

They are two totally different signals.

Wth the vein you're listening for blood
flow, and imaging to see if there's clots within the
vein.

And then you're doing augmentation to see
if you can make the bl ood flow accel erate,
decelerate, it's a totally different exam nation,
bet ween the vein and artery.

Q But it was brought up I think yesterday
that it was significant to you that in the ultrasound
done they did a Doppler of the vein, and they showed
bl ood fl ow?

A Yes.

Q So my point is, you could have blood fl ow
in the vein, but not have audible blood flow in the
artery, is that correct?

A | don't think so.

Q So are you saying that this classification

systemis flawed when it tal ked about the Doppler

signal s?

A Yeah, I"m not in agreement with it.

Q Okay.
Bl LL NELSON & ASSOCI ATES 702. 360. 4677
Certified Court Reporters Fax 702. 360. 2844

129 AA02347




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Let's tal k about --
A In fact, | don't even agree with the title,
the classification of acute ischem a.
We're tal king about, nunber one, it's not
acute limb ischem a.
Q Are you arguing with the standard for
vascul ar surgery standards?
A | don't know when these were published, or

who published them

Q Do you generally adhere to those standards?
A | would -- | would not classify ny patients
t his way.

Q You would classify them by the five Ps,
which are all done manually by the exam ner, in other
wor ds you get a pul se?

A Yes.

Q A visual, you do these other things that
are not tests, they are exam nations, correct?

A Yes.

Q But in this classification of acute |linmb

ischem a you actually have a test, a Doppler test?

A Ri ght .
Q That confirns blood flow in both the vein
and the artery, but that | guess in your testinmony is

that that is less reliable than a physical exam where
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you're | ooking at a patient?
A No, in -- If I could just simply say that,
| think that when you have an inaudible signal, that

the condition is really a 2-B, not a 2-A, that is how

it differs.
| naudi bl e signal really signifies advanced
i schem a.
Q Okay.

So let's just focus on 2-A, but let's do it
the way you said, and if there's no difference in the
audi bl e signal from the Doppler, that would put it in
a category where it's marginally threatened,
sal vageable if promptly treated.

You agree with that?

A So if there's a signal, | would |eave it at
2- A
Q Isn't that what your inference is?
If it's marginally threatened, sal vageabl e
if pronmptly treated, | don't know what promptly means
in this. | expect they mean, maybe a week or so you

bring the patient in for surgery, and he had an
audi bl e signal.
Yeah, | would | eave that as a 2-A.
Q Al'l right.

| don't mean to be argunentative with you,
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but the words marginally threatened and sal vageabl e
if pronmptly treated, those words to you suggest you
could wait a week to treat hin?

A Wel |, what does marginally threatened nean,
and what does threatened mean?

This is a very subjective description.

Q These are classifications you said you
accept.

Are you telling me you don't know what the
words marginally threatened mean?

A | don't know what they mean by marginally
t hreat ened.

|'d have to read the whole article to
figure out what is going on here.

Q What you don't see in this classification
of acute |linmb ischema is 1 and 2-A, you don't see
actually in 3 or 2-B, you don't see any reference to
extreme pain, do you?

A Well, that's not a category.

It a very sinple table.

It's not a category, it's in the table.

Q It does talk about sensory issues though?

A Sensory | o0ss?

Q Ri ght .

A | think by the way that is not as important
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as a description of pain.

| would do it differently if |I were writing
t he book.
Q | got that.
A | actually have.
Q So if -- Let's say you have somebody in

2-B, what is immediately threatened, salvageable if

i medi ately -- What does revascul arized nmean?
A That is acute ischem a.
Q And that is where you have toes associ ated

with pain, and the rest they are tal king about pain,

correct?

A Now we got pain, yep

Q And the muscle weakness is mld or
moder at e?

A Yes.

Q Certainly there was some evidence he had

muscl e weakness, he was using a cane and had spasm ng
in his calf?

MR. WEAVER: Excuse nme, Your Honor.

That | acks foundation.

There's been no evidence in the record he

had pai n.

THE COURT: wWel | --

MR. ARNTZ: There's evidence in the record,
Bl LL NELSON & ASSCCI ATES 702. 360. 4677
Certified Court Reporters Fax 702. 360. 2844

133 AA02351




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

maybe not in this medical record.
BY MR. ARNTZ:

Q But he testified he used a cane and a
wheel chair fromtime to time, correct?

A Yes.

Q So if we put himinto that category, you
woul d at | east go and do another ultrasound of his
arteries, wouldn't you?

A If he was in -- or had the description of
2-B, yes, | would do an ultrasound.

Q Woul d you admt hin?

A It depends on the anount of pain he had and
t he changes in his foot, the skin.

But if all of these are true, if he has an

i naudi bl e Doppl er signal, | would get imging and
most |ikely admt the patient.
Q Okay.

The differential diagnoses by practitioner
are important, aren't they?
A Yes.
Q And explain for the jury what a
differential diagnosis is.

A That is a list of things that you think

maybe the diagnosis -- and generally listed from what
you think is the most |ikely diagnosis to the | east
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i kely diagnosi s.

Q Did you happend to read Dr. Barcay's

report?
A His letter?
Q Yes.
A Yes.
Q You saw in there he came in with pain to

the emergency room department, he came in with pain
at a fem pop graft appeared occluded, was given
Percocet in the emergency department for the
treatment of pain, do you renmenber that fromthe
record?

A | can't remenber specifically, but 1'1lI
accept your recitation of it.

Q And Percocet is a pretty strong narcotic
for treatment of pain, isn't it?

A Yes.

Q So if he conmes into the emergency room
conpl ai ning of pain of intensity level of 7, but is
gi ven Percocet, you would expect that pain to
di m nish, wouldn't you?

A Not really because he had been chronically

t aki ng even Oxycodone, which is pretty strong.

Q Do you know whet her he had taken any that
day?
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A No.

Q So they go, and they do a differenti al
di agnosi s, deep vein thrombosis,/S-RT right sprain or
strain, right?

A Al'l right.

Q | believe M. Dr. Barcay m sinterpreted
this record because he also included the arterial
occlusion area, peripheral arterial disease.

Can you see they didn't include that in
their differential diagnosis, did they?

A The diagnosis 1 and 2 are | think fromthe
past history.

Q That's what | think too.

It says 6/27/2015?
A Yeah.
Q So those have been prior differential

di agnoses?

A Ri ght .

Q Of that?

A Ri ght .

Q And yet in the differential diagnosis that

Nurse Practitioner Bartnmus and Dr. Lasry created they
didn't include close in the differential diagnosis?
A Okay.

Q And you think that is okay, even though
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t here was an ul trasound showi ng an occlusion in the
artery?

A Yes, because he didn't have signs and
synptons that would | ead you to believe that was the
current problem

He certainly had artery di sease.
| don't believe the time they exam ned him
that the arterial occlusion was acute, so --

Q You didn't really know at that point, did
you?

| mean, on Decenber 21st, four days
earlier, he had none of those synptonms, he didn't
have any conplaints that | ead anybody to believe he
should go to the emergency room this is all things
he's been through before, so are you saying that even
in light of that fact there have been four days, and

this developed in that time period, that is not

acute?

MR. WEAVER: Objection, Your Honor.

It's quadruple compound.

THE COURT: It is multiple compound.

"Il sustain.
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BY MR. ARNTZ:

Q But you understand the foundation I laid
for that regarding the exam nation on the 21st of
Decenmber ?

MR. WEAVER: It's still quadruple compound.

THE COURT: | don't think that is correct,
M. Arntz.

| f you want to break it down or something,
but you're asking many conpound questions.

MR. ARNTZ: |'"mtrying to get through this,
Your Honor.

THE W TNESS: | appreciate that.

THE COURT: Change a few things.
BY MR. ARNTZ:

Q Do you recall M. Moore was seen on
Decenber 21st, 2016, four days before he went into
t he emergency departnent?

A At the pain managenment clinic, yes.

Q And at that time he didn't say any signs or
symptonms to that practioner he was having an acute

ischem c event, did he?

A No, he reported pain in his |legs, but he
didn't say, | have an acute arterial event.

Q He reported pain in his ankle?

A Yes.
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Q And t hey apparently
one?
A I

t hink so, yes.

Q And within four

t ook a pul se and found

days he had taken himself

because of a concern he had over an arterial problem
to the emergency department, right?

MR. WEAVER: Lack of foundation.

THE COURT: Sust ai ned.

BY MR. ARNTZ:

Q The note |

read to you just

a mnute ago

says, he had a concern for his leg, and that is the
reason he was there, didn't it?

MR. WEAVER: Again, Your Honor, that | acks
foundation it was an arterial problem

That --

THE COURT: You want to put the note up and
see what that description is, get that clarification?

MR. ARNTZ: These are things everybody
heard.

|"'mtrying to get through it.

THE COURT: M. Arntz, put up the docunment

and show the informati on.
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BY MR. ARNTZ:

Q Again, this is the report that conmes in
with, reports left calf pain since yesterday, felt
li ke spasm ng, that's a sign, isn't it, a synptom
that could lead to the conclusion he has a problem
with an artery?

A See, as | read that it says, but reports he
has a history of DVT in the |eg, and became
concerned, and | read that as becom ng concerned that
he hasn't had a recurrent DVT in the | eg.

Q Fair enough.

And my own expert said, it was appropriate
to do an ultrasound to rule out DVT, but in the
process of doing that ultrasound they found evi dence
of an occlusion in the artery?

A Yes.

Q And so knowi ng that he had previous
occlusions in the artery, and that was evident,
wasn't it, by the note of 6/25 where we tal k about
the different diagnoses, and that treatment took
pl ace in June of 20157

A Yes.

Q That showed he had a history of arterial

occl usi on, correct?

A Yeah.
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Q So we have a person comng in with this
concern and that finding fromultrasound, and without
more would you have sent him honme?

A Well, if he had related to me the condition
of his extremty as was noted in the chart, and if
t hat had been related to me that he had no deep vein
t hrombosi s, and he had a graft that | ooked like it
was occl uded again, but he didn't have synptons or
signs of acute ischem a.

| would review that as a chronic condition,
and | think I would probably have said, given the
preanble |'ve said, let nme see himin the office and
see what is going on.

| f he had said that he's got signs of acute
ischema, his foot is cold, he's got pain in the
toes, can't dorsiflex his foot, you know, I'd be in
to take care of that, yeah.

Q So if they called you and said, he
presented with a concern about his |leg, he has a
hi story of acute arterial disease, he's had previous
occlusions, and by the way we have an ultrasound
shows an arterial occlusion, you wouldn't even come
to the hospital?

A It would depend on his condition.

If his extremty had the signs and synptons
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of normal circul ation, what would be the point of
rushing into the hospital?
You are not going to do anything.

Q You named a couple of things, you would
have done the -- already you said you would have done
a Doppler of his artery?

A | woul dn't have changed anyt hi ng.

| woul d have heard audi bl es, given the
signs and symptoms reported by Dr. Lasry and Nurse
Practitioner.

Q Agai n, your entire opinion is based on
whet her or not they actually did that pulse test,
isn't it?

A You' re absolutely right.

Q You would agree with me, wouldn't you, if
Dr. Lasry failed to actually put his hands on M.
Moore and exam ne him that would be below the
standard of care?

A If Dr. Lasry had not exam ned him that
woul d.

| ' m not going to comment on emergency
medi ci ne standards of care, but | would expect Dr.

Lasry in the ordinary treatment of the patient would

do that.

Q You certainly would not have been able to
Bl LL NELSON & ASSOCI ATES 702. 360. 4677
Certified Court Reporters Fax 702. 360. 2844

142 AA02360




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

make the statenment you made in the |ast question if
you accept all those records as true, if in fact you
had reason to suspect he had not put his hands on him
and tested his pul se?

A | don't have any reason to expect he didn't
put his hands on him

Q Woul d you agree with me that the same would
be true for Nurse Practitioner Bartnus, if she
represents in the record she did a physical exam and
actually hadn't, that would be bel ow the standard of
care?

A Yeah.

Q In fact, that would be beyond the standard
of below the standard of care, would be a violation
of their oath as practitioners, wouldn't it?

A Yeah.

Q Creating a fraudul ent record?

A That's right.

Q | *'m ski pping through a | ot of stuff, so I
"' m wi ndi ng down.

What are the surgical options for someone
who has an occluded artery?

And "1l ask you next if they differ based
on whether it's chronic or acute, the surgical

options for an occluded artery?
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A For with acute ischem a?

Let's start with acute ischem a.

Wth acute ischem a.

Surgi cal options would be to extract the
clot using a type of balloon catheter, and try to
restore flow that way.

It's not particularly successful.

So today we generally go for lysis first

with an attenpt to dissolve the clot.

Q |s a surgical thrombectomy an option?
A Yes.
Q Okay.

How about re-grafting it?

A That's possibly an option, yes, you could
put in a second graft, but if your first graft is not
functioning, then the second graft is a very poor
prognosi s.

Q When you say, a secondary graft, what do
you mean?

A | f you put in a second by-pass.

Q Okay.

| think you actually wrote an article many

years ago on using a profunda to create a secondary

graft?

A Yes, made a novie of it.
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Q Is that something still an option?

A Unfortunately, it hasn't been practiced
wi dely, but it is an option, and it's sometines
appropri ate.

What you would do is, take the graft off
the profunda to avoid re-operating on a previously
di ssected area.

Q You testified that your opinion is, he
woul d have | ost his |l eg regardless, and I'm assum ng
t hat opinion is based on -- or an assunption on ny
part, you wouldn't have adm tted him on the 25th?

A G ven the record in the chart, no.

Q | f you had admtted himon the 25th, do you
have an opi ni on whet her he would have |ost his |eg
anyway?

A | think he was destine to | oss that |eg
because of continual progression of disease.

| think he was devel opi ng end stage
di sease, wasn't going to be corrected other than
temporarily.

Q So previously you testified that that could
have been a nunber of nmonths, could have been a year

or nmore, correct?

A Yes.

Q And inmportantly, it also may have invol ved
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a different type of anputation, wouldn't it?

A Possi bl y.

Q M ght have been bel ow the knee?

A It could have been

Q So himnot getting admtted on the 25th
possi bly created a | oss of chance on his part to have
a successful treatment and have a | onger period of
time with his |leg, correct?

A What was done?

| mean, under what circunmstances?

Q If he's admtted, and they are treating him
with TPA, or treating himwith something to break up
that clot, and if successful, that chance could keep
his I eg I onger was | ost by not being admtted?

A If it were to be successful, and they
opened up the graft, and there was flow through the
graft, he would have retained his extremty for a
| onger period of time.

Q At the very | east had he not retained it
forever, he would end up having anmputation, he | ost
the chance to have on anputation below the knee?

A | can't say that because of the unusual
anatomy he had, not having an internal iliac artery,

and then having a profunda that was comprom sed.
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Q So my question is, not whether he would

have had a different outcone.

My question is:

Did he | ose the chance to have a different
outcome by not being admtted on the 25th?

A I - -

MR. WEAVER: Specul ati on, Your Honor.
THE COURT: Overrul ed.
THE W TNESS: | don't think so.

BY MR. ARNTZ:

Q So even if he been admtted on that day in
Decenber of 2016, Decenber 25th, even getting
admtted that day, he's still going to |lose his |eg
above the knee?

A Well, | can't really answer that.

What | can say is, the di sease was
progressive, and he would eventually have had an

anput ati on no matter what was done on the 25th.

Q But it could have been years | ater,
correct?

A It woul d have been shorter than that.

Q Well, you said -- earlier you said, a year

Are you saying, it's only a year?
A Probably a year because let's say he been

admtted the 25th, they opened up his graft, and
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margi nally improved circulation, it would have
clotted soon thereafter as it had done two previous
occasi on.
Each tinme it clots the situation is worse,
inevitably will lead to an anmputation.
Whet her it's above the knee or bel ow the
knee, | can't tell you.
Q But those were chances he | ost by not
getting admtted that day?
A You're asking me -- Let's say he been
admtted that day.

The adm ssion doctors would have exam ned

him said, well, his leg's okay, let's not do
anyt hi ng.
Q You' re specul ating that is what would have
happened?
MR. WEAVER: Well, Your Honor, he's asking
himto specul ate.
THE COURT: Yes.
Sust ai ned.
Agr ee.
He may finish his answer.
BY MR. ARNTZ:
Q Are you done?
A | finished, yeah.
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Q That is based on rank specul ation, isn't
it, that that is what health care providers that --
THE COURT: \What is the objection?
MR. WEAVER: Specul ati on.
THE COURT: He was with the phrasing of the
guesti on.
Now, the fact it's already admtted,
sust ai ned.
BY MR. ARNTZ:
Q That is based on specul ation as to what
t hey woul d have done, isn't it?
A No, it's based on my know edge of vascul ar
surgery what would have been done.
Q It's at | east based on a present assunption
t hey wouldn't have called a cardio-vascul ar surgeon
isn't 1t?
A No -- Well, here's what | think:
| think he didn't have an indication to be
admtted to the hospital on the 25th.
| think he didn't have an indication for a
vascul ar consultation on an emergency basis.
He did have an indication to be followed up
with his vascular surgeon and primary care doctor.
So whet her or not he's been admtted to the

hospital, that's encouraging nme to specul ate.
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| can't tell what would have happened.

Q And that conclusion is based on the fact he
didn't do a full arterial ultrasound, right?

A Ri ght .

Q And a full arterial ultrasound could have
done other arteries besides just the grafts, right?

A Ri ght .

Q So we don't know if there were clots in the
profunda at that moment, but if there had been clots
in the profunda at that moment, plus the clot in the
graft, wouldn't you have admtted hin®

A If | had known all of that information,
probably because if that had existed at that tine,
his signs and synmptonms would have been nuch worse
poi nting towards an adm ssion.

MR. ARNTZ: That's all | have.
THE COURT: M. Weaver, anything on
redirect?

MR. WEAVER: Qui ckly.
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BY MR.

Q

REDI RECT EXAM NATI ON OF DR. SAMUEL W LSON

WEAVER:

Dr. W lson, none of the opinions you

previously gave in response to the questions | posed

have changed, have they?

A

It doesn't change any of ny responses, no.
MR. WEAVER: Thank you.
No additional questions.

THE COURT: Any questions from any of the

jurors?

ext ent

We do have some jury questions.
So we will review them and then to the

there are any to ask, we'll ask them of you,

and you respond to the jurors, and | will give

counsel

bench,

an opportunity to foll ow-up.

THE W TNESS: Okay.

| ' m happy with that.

THE COURT: Can | have counsel at the
pl ease?

(Thereupon, a discussion was had between

Court and counsel at sidebar.)

THE COURT: Okay.
Doctor, these are juror questions.

| f you could provide your answer to the
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jury, unless we have an objection, the attorneys will
foll owup.

' m not at liberty to explain any of this
information, simply read the questions exactly as
they are written, and you --

THE W TNESS: Can | have a piece paper to
write down?

THE COURT: | "' m not going to ask them al
at once, one at a tine.

I f you would Iike to see the papers, you
can see them

THE W TNESS: No, that's okay.

THE COURT: \What is your definition of a,
gquot e, pal pable pulse, and is that definition
different from a pul se descri bed as, quote, normal ?

|f so, howis it different?

THE W TNESS: Okay.

A pal pable pulse is the sensation of
pul sation that you feel when you put your hand over
an artery.

It requires a certain mniml blood
pressure for you to feel that pulse.

And ordinarily it would be over a hundred,
dependi ng on whether if the artery's got a | ot of

calcification, as in a diabetic pressure would need
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to be higher to feel the pul se.

The second part of the question was?

THE COURT: | have to read the question
exactly as written.

What is your definition of a pal pable
pul se, and is that definition different froma pul se
that is described as normal ?

If so, howis it different?

THE W TNESS: A pal pable pulse, if you can

feel it, is generally considered normal.

Some physicians will grade it and say,
well, it's not very strong.

Others will say, it's very, very strong.

To me, a normal pulse in nost circunmstances
is if you feel it, and you can hold your finger up to
your radial artery right now, and you can feel your
pul se.

| think that covers it.

| f the questioner wants to foll ow-up --

THE COURT: | just indicated, |I'm not at
i berty, nor they, to supplement the question.

After you answered the question, there's
pl enty nore by the way, | will then give counsel the
opportunity to foll ow-up.

THE W TNESS: Okay.
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THE COURT: | f you have nore to give the
jurors, that is fine.

THE W TNESS: No, | think we've covered
what a pul se is.

THE COURT: Next questi on.

I n your experience is there a medical
deci si on between the term appear, and, possible
appear, and possible in quotes, with regard to a
medi cal condition?

THE W TNESS: Yes, there's some difference.

Appears to me means that the technician or
radi ol ogi st 1 ooking at it thinks it's occluded, but
not conmpletely sure.

Possi bl e means that, you know, this could
be occluded, but I'm not conmpletely sure.

So | think they are very close in meaning.

| wouldn't parse it anynmore than that.

THE COURT: Okay.

Woul d an ultrasound be performed with a
knee- hi gh sock on, would a knee-high sock be
instructed to be left off until post ultrasound
exam nati on was conpl ete?

THE W TNESS: The answer to that is:

You wouldn't do an ultrasound with the sock

on, and you would | eave the sock off until you finish
Bl LL NELSON & ASSOCI ATES 702. 360. 4677
Certified Court Reporters Fax 702. 360. 2844

154 AAQ02372




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

the ultrasound exam

THE COURT: Dr. Wlson, in any occlusion in
the major arteries, and grafts are collateral, the
best system the |last resort, is to get adequate
bl ood flow to | ower extremties?

THE W TNESS: Yes.

THE COURT: Dr. Wlson, is it possible
following a fem pop graft to have pal pabl e pul ses at
one hospital visit, require a Doppler at the next
visit to defect blood flow, and be able to have
pal pabl e pul ses at any subsequent visit?

THE W TNESS: Of course.

If you go into a very cold exam ning room
your pul ses, your arteries, will constrict, and it's
very difficult to feel a pulse.

|f you go into a warmroomlike this one, a
hot room then your arteries will dilate.

|f you come out of the shower for exanple,
you are flushed, blood is circulating, the heat has
dilated all your arteries, and you are sure to feel a
pul se.

It will vary between exam ners.

Dr. Lasry could feel a pulse, and | would
go there and maybe not, so sure, or vice versa, and

you if see doctors clustered around a patient trying
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to determ ne, do you feel it or not.

So yes, you could feel a pulse at certain
times and be absent in other times, absolutely.

THE COURT: Can an artery be chronically
occluded for decades, or how |l ong can an artery be
chronically occluded before it turns into an acute
occl usion?

THE W TNESS: An artery can be chronically
occluded for decades.

In fact, M. Moore's right femoral artery
has been chronically occluded since 2012, that is
ei ght years, not a decade, probably occluded before
then, but it hasn't at this point progressed.

And if M. Moore takes an oath to avoid
t obacco, to keep his cholesterol fine, his
hypertensi on down, and treat it with Xarelto, it may
never give him acute occl usion.

But that | don't have a crystal ball to
| ook into it.

THE COURT: Would there be a difference in
di agnostics, and/or treatment for occlusion in major
arteries, or in native arteries, versus by-pass
grafts?

THE W TNESS: Not really, there wouldn't be

a difference in eval uati on.
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The difference here was that the graft had
been included two previous times since it had been
pl aced, that is the difference.

And with the chronic occlusion your big job
is to determne is this limb viable right now or is
it not, and if it's not, we got to do sonething.

And if it's viable, even though the graft
is occluded, you decide is this something where
coll aterals are providing sufficient circulation to
keep the leg alive, and if it is, that could be a
stabl e situation, we call that stable claudication
where the patient has symptonms of chronic occl usion,
but is able to battle through Iife and get the things
he needs to do done.

THE COURT: W th an apparent occlusion on
12/ 25/ 16, could M. Moore have been instructed to
take nore mlligrams of Xarelto for a greater effect,
so to help free the occlusion?

THE W TNESS: No.

THE COURT: And - -

THE W TNESS: The reason is, it would
reduce bl eeding to his brain or sonme other site.

THE COURT: Could M. Moore have been given

a more potent bl ood thinner or other medication,

either in the ER, or prescribed fromthe -- I'm
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sorry, Juror Number 7, let me start again.

Could M. Moore have been given a nore
potent bl ood thinner or other medication, either in
the ER, or prescribed fromER, to help free the
parent occl usion?

THE W TNESS: Bl ood thinners such as
Xarelto, or more commonly often Coumadin, you have
heard of would not affect the clot at all. Those are
given to prevent extension of a clot.

So if the patient has acute ischem a, we
woul d generally give an intravenous Heparin that goes
to work right away and prevents extension of an
ongoi ng clotting process.

So | believe, if I can say this without
getting in trouble, | believe that the clot had been
there for some period of time because it couldn't --
or wasn't able to be dissolved on the 28th, which
suggests to me it was an organi zed adherent cl ot.

Ot herwi se, you would have had the same
result on the 28th as they had maybe prior years.

THE COURT: Okay.

THE W TNESS: So no, blood thinners would
not have affected the outcone.

THE COURT: All right.

M. Weaver.
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MR. WEAVER: No questions, Your Honor.
THE COURT: No foll ow up?

M. Arntz.

MR. ARNTZ: | got a coupl e.

RECROSS- EXAM NATI ON OF DR. SAMUEL W LSON

BY MR. ARNTZ:

Q Wth respect to the folks, are you aware
Dr. Lastry would have testified -- Dr. Lasry
testified the pul ses would have been di m ni shed, and
Nurse Practitioner Bartmus said the pulse was normal,
do you make a distinction between those two?

A | accept Dr. Lasry's conmment, and if that's
how he grades the pulses, that's fine.

In my purposes of, if there's a pul se
present, that means that there's arterial pressure,
arterial flow, and that is satisfactory.

Q Are you aware M. Moore has testified, and
will testify here, the only time he was instructed to
take his sock off was during the ultrasound?

A | believe that came out in one of the
depositions that that was said in one of the
depositions.

Q And you just testified that the -- an

occlusion can be chronic and be there for decades,
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and specifically said, the one in his right thigh --

A Yes.
Q -- has been there for eight years, but you
also said that -- well, then in the same question you

said, it hasn't progress, but your overal
perspective of this disease is, it's progressive,
right?
A It has hasn't progressed to acute ischem a

yet, but no doubt it's progressing.

MR. ARNTZ: Okay.

THE COURT: s that all?

MR. ARNTZ: Yes.

THE COURT: Doctor, that conpletes your
testinony at that tine.

Thank you.

THE W TNESS: Thank you.

THE COURT: Al right.

Ladi es and gentlenmen of the jury, we're
going to take our overnight recess.

Thank you for your patience by the way.

We went | onger than expected today.

You will be returning tonmorrow norning at
9:00 a.m here in this courtroom and we may have a

different | ocation at some point, but tomorrow

morning we'll start here.
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(Jury admoni shed by the Court.)

THE COURT: We'Il see you tomorrow nmorning
at 9:00.
Have a good ni ght.
(Jurors excused fromthe courtroom)
(Proceedi ngs concl uded.)
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TRAN
I N THE EI GHTH JUDI ClI AL DI STRI CT COURT
CLARK COUNTY, NEVADA
DARELL MOORE, ET AL, )
)
Plaintiffs, )
)
VS. ) Case No. A-17-766426-C
) Dept. No. 25
JASON LASRY, M D., ET AL,)
)
Def endant s. )

JURY TRI AL

Bef ore the Honorabl e Kat hl een Del aney
Thur sday, February 6, 2020, 1:30 p.m
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For the Plaintiffs:

For the Defendants:

Breen Arntz, Esq.
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Robert McBride, Esq.
Keith Weaver, Esq.
Al i ssa Bestick, Esq.
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Las Vegas, Nevada, Thursday, February 6, 2020

(Thereupon, the followi ng proceedings were
had out of the presence of the jury.):

THE COURT: |Is there anything outside the
presence before we bring the jurors in?

MR. WEAVER: No, Your Honor.

MR. ARNTZ: No.

THE COURT: Okay.
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(Thereupon, the follow ng proceedi ngs were
had in open court and in the presence of the jury.):

THE COURT: Welcome back, | adies and
gent | emen.

We are resumng the trial, and we already
have in place.

Dr. WIlson, who of course we |left off that
testinony yesterday at a point to finish the other
testinony, now he's returned.

We don't need to re-swear you, just
acknowl edge for the record you understand you're
still under out.

THE W TNESS: | am yes.

THE COURT: Thank you.

MR. WEAVER: Your Honor, just for
housekeepi ng, the parties stipulated into evidence
Exhi bits 106 and 202.

THE COURT: Okay.

They will admtted.

Proceed.
Bl LL NELSON & ASSOCI ATES 702. 360. 4677
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CONTI NUI NG DI RECT EXAM NATI ON OF DR. SAMUEL W LSON

BY MR. WEAVER:

Good afternoon, Dr. W son.
Good afternoon.

Wel come back.

This is my third day.

O >» O > O

That certainly wasn't the expectation.

Dr. Wlson, we're going to start this
afternoon with your credentials, since we weren't
able to fully get to them yesterday.

Are you board-certified in general surgery

and vascul ar surgery?

A Yes.
Q What does board certification mean?
A It means, you have conpleted a required

course of training to be a surgeon, and generally
additional training for vascul ar surgery, and you sat
a witten and oral exam nati on.
And in the case of vascul ar surgery
re-certified every ten years.
Q And do vascul ar surgeons perform

amput ati ons through advanced vascul ar di sease?

A Yes.

Q Are vascul ar surgeons the primary surgeons
Bl LL NELSON & ASSOCI ATES 702. 360. 4677
Certified Court Reporters Fax 702. 360. 2844
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perform non-traumatic amputati ons?

A It's done by multiple specialties, but |
think the vascul ar surgeons has the majority.

Q Why is that?

A Well, they are the ones that are the prinme
care treatnment of vascul ar di sease, and to take many
di abetic patients will have amputations, all the way
to total amputations, to higher |evel anputations,
and generally they continue to see the same physician
that they've started out with, a vascul ar surgeon.

But orthopedi c surgeons also do quite a
number of anputations.

Q What about general surgeons?

A Traumati ¢ amputations they would conpl ete

for exampl e.

Q And - -
A Not as many as vascul ar or orthopedic.
Q And have you performed many, many

amput ati ons during the course of your career?

A | have performed many anmputations, yes.

Q And roughly Dr. W1 son how | ong have you
been board-certified in general surgery and vascul ar
surgery?

A General surgery since 1971

| finished my residency in 1970.

Bl LL NELSON & ASSOCI ATES 702. 360. 4677
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And the vascul ar surgery boards cane out,
the first exam | think was '82.
And | took the examin '83 to become
board-certified.
Q And do you presently have any academ c
appoi nt ment s?
A Yes.
| am a full professor, and if | could say
recently titled distinguished, but no increase in
sal ary, and | have been a professor in the University
of California since approximtely 1982.
Q And when you say, with the University of
California, has that been both UCLA and University of

California lrvine?

A Yes.
Q Are they teaching institutions?
A Yes.

Q And when did you start at UCI, after having
been at UCLA?

A 1992.

Q And what does a distinguished professor of
surgery mean?

A Oh, it means you have been around for a
long time, and that you have contri buted

significantly to the advancenment of your specialty

Bl LL NELSON & ASSOCI ATES 702. 360. 4677
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area in terms of publications, recomendati ons for
treatment, research, so on.

Q You also historically had an academ c
association with the VA Hospital systen?

A Yes.

Q What did that consist of?

A Well, for quite a number of years | was
chief of surgery at our |ocal VA Long Beach because
we had an integrated residency program our residents
went there, and | retired from VA after approxi mately
50 years of service, so | retired from VA two years
ago.

Q And were you at one point in the mlitary
yourself, sir?

A Yes.

Q And what was your rank, and what was your
branch of service?

A | came in as a Major, United States Air
Force, and as soon as you obtain board certification,
which | did in 1971, then you're appointed a Major,
and | left as a Major.

Q And generally in a nutshell can you tell us
about your teaching experience?

A Well, | teach medical students,

occasional ly undergraduates, but not too often, and |

Bl LL NELSON & ASSOCI ATES 702. 360. 4677
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teach residents.
| teach both on the job and didactic

| essons in the classroom

Q What does didactic mean?
A Where you expound your knowl edge to the
students.

It's not where you are denonstrating
surgery, or you are scrubbed in the operating room
it's in a classroom setting.

Q Okay.

And in ternms of | think you told us

yesterday you teach existing physicians who are

speci alized doing residency in vascul ar surgery?

A. Yes.
Q Who el se if anyone do you teach?
A. Medi cal students and residents, and | do a

fair amount of lecturing to medical staffs for their
mont hly educati onal conference.

And in years past | would speak at American
Col | ege Of Surgeons annual meeting, Pacific Coast
Surgi cal Society, and most of the surgical

organi zati ons.

Q Do you treat patients still?

A Currently, because I'"'min the process of
retiring fromthe University of California, |I'm not
Bl LL NELSON & ASSOCI ATES 702. 360. 4677
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seeing patients currently, |I'm doing consultative
wor k, and -- but | have been seeing patients
consi stently throughout ny career.

Q And during the course of your career where
you seen and treated patients, have you worked with
nurse practitioners?

A Yes, in my vascular clinic |I relied on one

or two nurse practitioners to help make it through

it, yes.
Q And what is a vascular clinic?
A Where you see people with arterial and

venous di sease and anput ati ons.
Q Would it be fair to say that over the years

you have seen thousands of patients with vascul ar

di sease?
A | think so, yeah.
Q Dr. Wlson, are you the author or co-author

of medical text books or medical treatises regarding
vascul ar surgery or vascul ar di seases?
A Yes.
| would termit nore as an editor, since
you don't write the entire book, but you write
contributions from people who may have for exanple

more expertise in an area than you do.

Q And roughly how many medi cal textbooks or
Bl LL NELSON & ASSOCI ATES 702. 360. 4677
Certified Court Reporters Fax 702. 360. 2844
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medi cal treatises are you the editor or co-editor of
roughly?

A At | east a dozen.

Q And have you contributed more than a
hundred chapters to other people's medical textbooks
or medical treatises regarding vascul ar surgery or
vascul ar di sease?

A Yes.

Q What woul d be the best estimte of the
number of peer-reviewed articles in vascul ar surgery
and vascul ar di sease you have written?

A lt's close to 500, if not 500.

Q And are those in peer-review journals?

A Probably 90 percent.

Q What does it mean to have an article that
is peer-reviewed?

A That means that the manuscript you send in
for publication in that journal has been sent out,
usual ly anonymously, so the reviewers, independent
reviewers, usually three will read your manuscri pt
and make a decision of whether or not it's of quality
where it should be published in a journal.

Q And in addition to contributing to hundreds
of peer-reviewed journals, have you been a regular or

occasi onal reviewer of a dozen or nmore nedical

Bl LL NELSON & ASSOCI ATES 702. 360. 4677
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journals yourself?
A Yeah.

| continue to review articles for
publ i cati ons.

Q And |I'm al nost finished on the credentials
part.

But have you al so received recognition for
havi ng some of the most influential articles in
vascul ar surgery and vascul ar di sease?

A | have.
Q And what is that?
A Very nice of you to bring that up.

Of most of the 50 nost influential articles
in vascul ar surgery |'ve been I'|l|l say co-author on
two of them and | was very pleased to see that.

As you begin to end your career at |east
you can | ook back on see changes that you have made
and been very inmportant in people's lives.

Q Thank you, Dr. W son

Do you feel that you are qualified to offer

opinions in this case about M. Moore's care and

treatment in vascul ar surgery and vascul ar di sease

i ssues?

A | really do.

Q Dr. Wlson, do you have a recollection
Bl LL NELSON & ASSOCI ATES 702. 360. 4677
Certified Court Reporters Fax 702. 360. 2844
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based on your review of the materials in this case

how Mr. Moore's foot was on December 28th,
he presented to the emergency departnment?

A. Yes.

2016 when

Q Woul d you tell us please what your

recollection is of how his foot | ooked?

A That it had all the indications of acute

vascul ar i schem a.
Q What were those conditions?
A. That his foot was cold, and that

recogni zed this was the same col dness t hat

M. Moore

had

occurred with previous occlusions of his graft.

That his skin was di scol or ed.

| believe in one area it was call ed
mottl ed.

That it was extremely painful.

| think those are the inportant things that
| recall.

Q Does that description, would that would be
consistent with acute Iinmb ischem a, based on your
trai ning and experience?

A Yes.

Q Do you have a recollection from M. Moore's

deposition what he said his |leg was |i ke between

Decenmber 25th and Decenber 27th?
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A He said, and I don't want to m squote, so
in terms he felt that his | eg was not painful and was
fine.

| can't give you the exact words.

| know he used the word, relieved, his |leg
was better, and it wasn't painful between the 25th
and until the morning of the 28th.

Q Dr. Wlson, do you have a recollection
based on your review of Plaintiff Moore's deposition
when he said his | eg became col d?

A Yes.

Q What was t hat?

A What was my recollection?

Q. Yes, as to when he said his |eg becane
col d.

A The morning of the 28th.

Q Dr. Wlson, do you have an opini on about
what may have happened to cause or be a substanti al
factor in M. Moore's occlusion of the profunda
artery on Decenmber 28th, leading to his acute |inmb
i schem a?

A Well, certainly there would have been
progression of vascul ar di sease.

It is a progressive condition, and even the

arteriogram was done on the 28th there's a statement

Bl LL NELSON & ASSOCI ATES 702. 360. 4677
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that the disease is much worse than it was on the
| ast time the radiol ogist opened up the graft.

So there's advancenment of disease.

The clotting of the profunda, | mean that
could occur at any time when you have vascul ar
di sease without a good explanation, it just sinply
coul d happen.

There are other things that | could point
to, but I m ght be speculating, and |I was warned
about that yesterday.

Q Dr. Wlson, are you famliar with the term
bl ack box warning for purposes of pharmaceutical s?

A Sure, yes.

Q Woul d you tell jury what a black box
warni ng is?

A Okay.

A package insert goes with every drug that
you get from a pharmacy, and you probably opened up
hypertensi on medi ci ne or whatever, and there's these
big printouts that comes in the box, and a black box
warning is actually literally got a heavy black |ine
around it to draw the attention of patients and
prescribers that this is an inportant conplication,
and | think what your leading to is the black box

war ni ng on Xarelto, and the warning, is if you stop
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taking Xarelto, you can have a rebound clotting.

So for exanple a patient m ght be taking
Xarelto chronically, and if it's stopped for nore
t han 24 hours, which is the time you would stop it
before surgery for exanple, then that can lead to
thrombotic event is the termthey use, could be in
arteries, could be in veins, and could be in other
sites of the body, don't have to be the | eg.

Q When you said thronmbotic events, what does
t hat mean?

A Clotting.

Q Hypot hetically, Dr. WIlson, if for whatever
reason M. Moore didn't every day list his Xarelto as
prescribed within the week before December 28th, do
you have an opinion whet her based on a black box
warning for Xarelto he may have been at an increased
risk for arterial clotting in his |eg?

A |f he didn't take the Xarelto, | think that
clearly would place himat an increased risk.

Q Dr. Wlson, |I want you to assume that Dr. M
has testified that had M. Moore's | eg been properly
di agnosed with acute linmb ischem a on December 25t h,
and had he received appropriate medical treatment
t hat day, which would have opened up the graft, M.

Moore's | eg would not have needed to be anputated.
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| want you to hold that hypothetical for a

moment .
A Okay.
Q And | want you to further assune that Dr. M

has testified that part of the evidence for his
opinion in that regard is that the graft could have
been opened on the 25th of Decenber because it had

been opened up twice before in 2014 and 2015, do you

recall it had been opened twi ce before in those two
years?

A Yes, | do.

Q Do you agree with Dr. M s opinion that

because the graft had been opened successfully two
times before December 28th, that nore |ikely than not
it could have been opened a third time on Decenber
25t h?

A No, | disagree with his statement because
each time you open it up the chances of success
di m ni sh because the clotting is occurring for a
reason, and by opening the graft you really don't
correct the underlying reason, which is progression
of vascul ar di sease, and as each clotting event
occurs it beconmes more difficult to open the graft,
whet her you are doing it surgically or wth

t hrombol ytic therapy.
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Q Why does it get more difficult each time
you need to open the graft?

A Well, it's basically because the run off
bed, that is the arteries |eading off from where the
graft is joined to the artery below the block, those
smal l er arteries |eading off are still continuing to
narrow, and in fact one of them was obstructed
conpl etely.

There's three vessels that come off just
bel ow t he knee, and those begin to occlude with
arthrosclerotic disease and di m nishes blood flow in
the graft, and you can take the clot and dissolve it
or extract it surgically but the blood got |ess and
| ess area to distribute, and so the flow in the graft
decreases its velocity, and when bl ood flow beconmes
stagnant, it clots within a few m nutes.

Q If you were to assune that the graft could
have been the clot, and the graft could have been
di ssol ved on December of 2016, with that he indicated
the graft had occluded in 2014, 2015 and 20167

A Coul d you say that again, please?

Q Sur e.

|f the graft had been able to be unoccl uded
(sic), or the blockage was dissolved, in 2016, would

t hat have been the third time the graft was occluded?
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A Yes.

Q And given that trend, do you have an
opinion to a reasonabl e degree of medical probability
even if the graft had been able to be opened up
whet her it would have continued to occlude if not
yearly, at |east sonme period of time after there up
to the present?

A Well, unlike the stock market, past history
does predict future performance, and he had clotting
in '15, he had clotting in '14, and now he has
clotting in '16.

It's going to clot again in "17, and | can
say that with a high degree of probability.

Q Is there a point at which even if
historically the graft has been able to have the cl ot
di ssolved in it at some point nmore |likely than not
the end result will be anmputation?

A Yes.

Q And why is that?

A Wel |, because the disease is progressive,
and you can take the clot out of the graft or
di ssolve a clot in the graft, but if you have got
vascul ar di sease that is occluding the arteries bel ow
where the graft is below the knee, it doesn't help

even to renove the clot in the graft.

Bl LL NELSON & ASSOCI ATES 702. 360. 4677
Certified Court Reporters Fax 702. 360. 2844

20 AA02238




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

So it would be progression of disease
i nevitably.

The type of graft that is inplanted,
especially in the above knee position, isn't
associated with clotting with a |ife expectancy of
maybe 18 nont hs.

| reviewed grafts placed below the knee,
and the |life expectancy was just an average of six
mont hs, so we don't place plastic grafts below the
knee anynmore, there's just not enough flow to keep it
open.

So in this case, although certainly there
woul d have been a clotting event that would have
occurred within the next year.

Q If the clot can't get dissolved by Heparin
to keep the clot from pronul gating, or to get the
clot out, as Dr. M tal ked about, is the next
treatnment, if not the only treatment anputation?

A Well, what you are hoping is that when the
graft occludes, there will have been non-coll ateral
flow established to maintain viability of the |inmb,
which is what | had hoped would be the case for M.
Moore, but there was certain unique circunstances
that, particularly the occlusion of the internal

iliac artery, so he was dependent on the one profunda
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artery to maintain good satisfactory viability of the
| eg.

Circulation wasn't conpletely normal, but
t here was enough that you can get by, and when that
profunda artery, the deep one, the one that is
parallel to the fenoral artery, when that occl uded,
he had no bl ood supply to the leg, and that's why on
the 28th we have this emergency that Dr. M descri bed.

Q | f there that is acute linb ischem a, as
opposed to linb ischem a due to the occlusion of the
graft, if the Heparin thrombolytics and |ysis doesn't
wor k, once it's acutely ischemc, is the next
treat ment anmputation, such as what happened here?

A Yes, if the ischema is quite prom nent,
pai nful foot, you can't restore blood flowto it, the
best solution then is an anmputation.

An anputation has to be thought of in the
sense of rehabilitation, not as necessarily failure
on a physician.

Q And what do you mean by the probability of
rehabilitation?

A That it would get the patient the
prosthetic Iimb he could ambul ate on.

Wth an acute ischema, if that would

persist in it, the | eg would become gangrenous, and
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you certainly couldn't ambulate on it.

Q M. Moore's case on Decenmber 28th what were
the factors ultimately required within a week or so
an above the knee anputation, versus below the knee
anput ati on, was there a way to keep the knee from
bei ng anput ated bel ow t he knee?

A Well, generally you want to do the
amput ati on as | ow as possi ble because that gives the
patient a |lever arm when it comes to walking with a
prost hesi s.

Bel ow knee is preferred over above knee
because bel ow knee you can fit a prosthesis, and no
one in the room would know if the patient's wearing
| ong trousers, that he has an anmputation, he can
really walk very well.

Above knee it's nore difficult.

So we try to do bel ow knee as much as
possi bl e.

Now, if you don't have enough circul ation
bel ow knee, so that when you make the incision on the
skin for example, and the bleeding is not good, then
you end up with a stunmp that is not going to heal,
and that is multiple hospitalizations, the bl eeding
of the stump, and really makes a patient bedbound.

So getting the above knee anputati on means
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that they were sure that it would heal at that |evel,
and that he would be able to go ahead with
rehabilitation.

Q Dr. Wlson, is there in your opinion
adequate nmedical literature that supports the
opi ni ons you just gave us over the course of the | ast
ten m nutes tal king about if the graft continues to
occlude, nore likely than not it's going to end up in
amput ati on?

A Yeah.

| can't support that with a citation, but
it's conmmon sense to a vascul ar surgeon each time it
clots, it's going to be worse.

Q And you just used the term stunp.

Are you confortable that in using the term
stump instead of residual linmb, it's not
denonstrating a |lack of insight into patients who
have amputati ons?

A No, patients and doctors use stunp
frequently.

When | worked at the Veteran's Hospital, we
had a stump clinic, that's what we called it, where
all the patients came who had anputations.

So | don't think it shows any disrespect.

Q Dr. Wlson, you reviewed Dr. M s
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deposition, is that correct?

A Yes, | have.

Q And when you reviewed Dr. M s deposition,
did you see that there was about six inches of

literature attached to his deposition as exhibits?

A. Yes, | saw that.
Q And did | ask you to review the literature
that Dr. M attached to -- or that Dr. M revi ewed,

consi dered, and relied upon for his opinion in the
deposition?
A | reviewed the literature, yes.

| was famliar with some of the articles,
some | wasn't famliar wth.

In general, it referred to acute ischem a,
not chronic.

MR. ARNTZ: "1l make an objecti on.

We m ght need to cone to the bench.

THE COURT: \Why don't you conme to the
bench.

(Thereupon, a discussion was had between
Court and counsel at sidebar.)

THE COURT: The objection is sustained.

Ask anot her questi on.

MR. WEAVER: Thank you, Your Honor.
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BY MR. WEAVER:

Q Dr. Wlson, diving back in a little bit
more from where we left off yesterday, | think we
were just leaving off with your opinion whether or
not when it comes to the assessment of acute |linb
ischema the five Ps are the gold standard.

Do you have an opinion in that regard?

A Yes, | think that is the standard way of
di agnosi ng an acute knee ischem a |inb.

Q Why is that?

A Well, imaging will tell you where the bl ock
is generally, but it doesn't tell you the precise
physical condition of the extremty. You only can
tell that by exam nation.

So the five Ps refer to your history
i nformati on, and your exam nati on.

Q And before we get into those five Ps, we've
got a board that we'll put up the five Ps just to
refer to briefly as we go to it, but would you tell
the jury again generally what in the context of the
five Ps, what an acute ischem a |leg |ooks like in
your opinion?

A Okay.

The first one is pain, severe unrelenting

pain in the foot, and nore than that it's tender to
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t ouch. If you touch it, the patient will feel it's
very, very painful.

The second would be the color, these are
forced a little, the color would be palor if the
foot's elevated a little bit, and then if it's
dropped down, it beconmes a dusty purple color called
rubul ar.

The third would be the paralysis, and
generally that means you can't wiggle your toes, or
you can't pull back your foot. You are getting foot
drop.

Then there is paresthesia, and that is a
sensation of an abnormal sensation in your |eg, and
in his case it would have been on the 28th would have
been nunbness in the foot, he couldn't have had any
fine sense of touch. It would mean absence of
pal pabl e pul ses, and |ikely absence of a flow signal
if he used the Doppler.

And the | ast one, the last P | believe is
poi kil ot herm a, which is a big word to describe the
foot would be cold, it's tenperature would be at
anbi ent tenperature in the room because he's not
getting blood flow to keep it at a normal 98.6.

Q And poi kil otherm a, would that actually be

a sixth one?
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A | | ost count here.
MR. WEAVER: Your Honor, may | approach?
THE COURT: You may.
THE W TNESS: | think we got themall.

BY MR. WEAVER:

Q So if you come to the board, you need to
say, |'mgoing to the board, it's a housekeeping
rule.

THE COURT: If you are going to, as
wi tnesses, all we need to have in the record is, |I'm

going to the board, you are wal king over there, you
can say it on your way, say it when you get there, |
just want to have in the written record you are not
just sitting at the witness stand talking if you need
to refer to something in the board.
BY MR. WEAVER:

Q Before we get into the five Ps, you
reviewed Dr. Jacobs' deposition, is that correct?

A Yes.

Q | want you to assume Dr. Jacobs has
testified in his deposition he believes the charting

by the emergency department nursing staff was

accur ate.
Do you agree with that?
A | remember that, yes.
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Q And do you recall Dr. Jacob saying in his
deposition that he believed that on Decenmber 25th M.

Moore's | eg | ooked, quote, unquote, essentially

nor mal ?
A Yes.
Q Do you agree with that as well?
A From my reading of the record, it reflects

essentially normal extremty.

Q | want you to assume, Dr. Wl son, that Dr.
Mtestified he agreed with the exam nati on done of
the triage nurse, Nurse Kuchinski. In fact, |I'm
going to read you his testinmony.

Question, so you have no criticism of the
exam that Nurse Kuchinski did initially, which
denonstrated the patient's | eg was normal and warm
and not cold or blue, you don't have any di sagreenment
or concerns with her exam nation?

Dr. Ms answer was, actually | agree with

MR. ARNTZ: Your Honor, | don't think it's
appropriate he's reading from Dr. Marmareano's
deposi tion.

He testified he --

THE COURT: | respectfully disagree, want

to know where the question is going because Dr.
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Mar mar eano testified, we heard it we're, we're now
trying to get information fromthis witness regarding
t hose opinions, if | understand where we're going
correctly, and clearly what was said |I think is
better than an attempted summary.

MR. ARNTZ: My objection was whether it's
proper to read the deposition testimony in the record
at all.

THE COURT: | thought -- Can | have
everybody at the bench?

(Thereupon, a discussion was had between
Court and counsel at sidebar.)

THE COURT: | think we cleared up sonme

conf usi on.

Just to be clear, the reason why ny
under st andi ng was to overrule, and what is being read
fromnow is the earlier in this trial testimny of
Dr. Mar mareano, not deposition taken prior to trial,
or other sworn testimony.

So again because we're going to be asking
this, there's basically two ways, M. Waver.

So say, you can assume certain facts, and
ask an opinion, or actually read the testinony, so
there's no confusion this was the actual testinmny,

and then ask.

Bl LL NELSON & ASSOCI ATES 702. 360. 4677
Certified Court Reporters Fax 702. 360. 2844

30 AA02248



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

| think for clarity sake for the jurors and
the record, | think that is fair.

We'll see how that goes.

If there's other objections, of course
we' |l address them but of course be sure you're
readi ng accurately, which I'm sure you will endeavor
to do, M. Weaver.

MR. WEAVER: "1l read it straight fromthe
transcript, instead of nmy transcription of it, Your
Honor .

BY MR. WEAVER:

Q Dr. Wlson, | want you to assune with
regard to the charting by the nursing staff, not
Nurse Practitioner Bartmus or Dr. Lasry, but | want
you to assume with regard to the emergency depart nment
nursing documentation, this was the question asked of
Dr. M and then it will be followed by his answer.

Question, so you have no criticisnms of the
exam that Nurse Kuchinski did initially, which
denmonstrated that the patient's |eg was normal and
warm and not cold or blue, you don't have any
di sagreement or concerns with her exam nation that
ni ght ?

The answer, actually | agree with the

exam nati on.
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| don't think there's anything unusual.
| think she's done the right thing, yeah.
Do you hold that opinion -- or do you
di sagree with Dr. Marmareano's conclusion with regard
to the emergency department nurse's exam nation and
charting of M. Moore?
A No, | don't disagree with that.
Q Dr. Wlson, before we get into the five Ps,
do you have an opinion whether in order to do a
proper assessment of M. Moore's left |leg, his sock
and his shoe he m ght have been wearing should have

been taken off?

A It should have been taken off, yes.
Q That helps with the assessment?
A It allows you to see the skin, assess the

extremty, if it's warm or col d.

Yes, it should be done routinely.

Q So, Dr. Wlson, let's start with the first

of the P, the pain.

If M. Moore's | eg was acutely ischem c on
Decenber 25th, what would you expect with regard to
t he pain?

MR. ARNTZ: Your Honor, | object.

This has been the subject of testinmony at

| east three times with this witness, twi ce yesterday
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and once today.
THE COURT: M. Arntz is correct.
Obviously if we covered the testimny, we
can't duplicate the testimny, but does this help us
understand a different |Iine of questioning?
MR. WEAVER: It's just foundation.
"1l go into exactly what the pain was.
THE COURT: Okay.
MR. ARNTZ: Sanme objection, it's already
been testified to.
THE COURT: | think we resolved the
obj ection for now.
That objection was sustai ned.
| don't need to cover areas we covered
al ready for foundation, but please make sure you are
in a new area clarifying line of questioning.
BY MR. WEAVER:

Q Dr. WIlson, do you have a recollection as
to what the scale of M. Moore's pain was when he was
in the emergency department per the docunentation?

MR. ARNTZ: Objection.

Lacks foundati on.

THE COURT: | -- Can | have counsel back up
at the bench?

| want to clarify something.
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(Thereupon, a discussion was had between
Court and counsel at sidebar.)

THE COURT: Al'l right.

The objection is overrul ed.

| think the objection, there was a little
m sunder st andi ng about what the specific intent of
what the question was. | think we clarified that.

lt's overrul ed.

' m sure M. Weaver will want to re-ask the
guestion just to be sure we're clear as we nove
forward.

MR. WEAVER: Thank you, Your Honor.

BY MR. WEAVER:

Q Dr. WIlson, do you have a recollection
based on your review of the enmergency depart nent
chart on Decenber 25th, 2016 what M. Moore
identifies his pain would be on a pain scale, if you
recal | ?

A My collection is it was a plus 3, but |
don't have it in front of me, so | can't cite it, but
| do recollect seeing a 3.

Q Okay.

MR. WEAVER: Could we put up Exhibit 100,

Bates 1382, please?

Bl LL NELSON & ASSOCI ATES 702. 360. 4677
Certified Court Reporters Fax 702. 360. 2844

34 AA02252




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

BY MR. WEAVER:

Q Dr. Wlson, | think this m ght refresh your
recol l ection.

| think it m ght have been a 3 was

acceptable to M. Moore, but if you |ook --

A | see.

Q Does that refresh your recollection what
M. Moore's pain intensity was?

A | ntensity was 7.

Accept abl e pain intensity, | presume that

woul d be acceptable to M. Moore, was 3.

Q And if we could go to Bates 1331, please,
Dr. WIlson, do you recognize this as being part of
the emergency department charting docunmentation by
Nurse Practitioner Bartnus?

A Yes.

Q Do you see under chief conplaint that it
identifies M. Moore has left calf pain?

A Yes, history of present illness, chief
conpl ai nt, yes.

Q And for purposes of your review of this
case, what is the significance if any of M. Moore
havi ng the pain that he had in his calf, opposed to

his foot or anywhere el se?

A Well, calf pain directs you to a venous
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thrombosis in the calf, it would direct you to a
gangrenous muscle tear or sprain, and ischem c pain
is usually at the part most distant fromthe heart,
so it would be the foot, and particularly for the
foot, the toes and metatarsals.

Q Why is it acute Iimb ischem a nost conmonly
in the toes or the foot, the furthest place fromthe
heart you sai d?

A It's the part most distant for the blood to
travel to.

Q And is that what is mpst conmon that you
woul d find consistent with acute linmb ischem a, as
opposed to in the calf?

A Yes.

Q Dr. Wlson, if we could nove to the next P,
which is palor.

What does pal or mean?

A Pal or i s pale.

Q And if we could | ook at Bates 1389, please,
Dr. WIlson, do you see on this nursing assessment by
Nurse Pluchinski she identifies the skin to be a
normal col or?

A Yes, | see that.

Q And is that consistent in your experience

with acute limb i schem a?
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A No.
Q s it consistent in your experience with
chronic linmb ischem a?
A Yes.
Q Dr. Wlson, let's move on now to the third
category of pulses or pul sel essness.
| think --
MR. WEAVER: May | approach, Your Honor, to
move this?
THE COURT: You may.
BY MR. WEAVER:
Q Dr. Wlson, I"mgoing to ask you sonme
guestions if | m ght about the pul sel essness.
Can you tell us again what generally in the
assessnent of the five Ps pul sel essness means?
A The absence of a pal pabl e pul se.
You need the dorsalis pedis posterior,

popliteal or common femoral artery.

Q And that is in assessing the five Ps?
A Yes,
Q Do you have an opinion, Dr. Wlson if there

coul d be good blood flow in the leg, even in if

there's absence of pul ses?

A Yes.

Q Doct or, have you reviewed the pul se, and
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why is that?

A When you pal pate a pul se, what you are
feeling is the pressure in the artery that distends
the artery to the extent you can feel it. So that
requires a pressure certainly above a hundred
mllimeters, and remenber your regular blood pressure
ideally would be 120, could be higher, many people
woul d be | ower, so when you feel or palpate for a
pul se and don't feel a pulse, you can certainly have
flow in that artery, but the pressure inside the
artery is not as high as it would be if there were no
bl ock there.

So there's a decrease in pressure, that's
what the absence of a pul se means.

Q Al'l right.

And do you have a recollection one way or
anot her based on your review of the depositions of
Nurse Practitioner Bartmus and Dr. Lasry what they
testified to with regard to whether they checked the
pul ses?

A Yes.

In their depositions my recollection is
t hey both said they felt pul ses.

Q And if their testinmony here at trial is

consi stent with that, do you have an opinion on
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whet her or not that means they are |lying?
A | have no reason to believe they were
lying, no.
Q Why is that?
MR. ARNTZ: Obj ecti on.
Calls for specul ation.
Lacks foundati on.
THE COURT: He needs to clarify that.
"1l overrule.
But why is that?
MR. WEAVER: Fair enough
"Il move on.
THE COURT: | want himto answer that
gquesti on.
MR. WEAVER: Thank you.
| m ssed the overrul ed part.
BY MR. WEAVER:
Q Why do you hold the opinion that you don't
believe they were |lying?
A Well, there would be no point to lie.
You would enter into the medical record
what you believe you observed and found on
exam nation

MR. ARNTZ: Sorry, Judge.

| object.
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This is specul ati ve.
| move to strike this testinmony.
THE COURT: Overrul ed.
Pl ease proceed, M. Weaver.
BY MR. WEAVER:
Q Go ahead, doctor.
THE COURT: | thought he finished.

BY MR. WEAVER:

Q Were you finished, Dr. WIlson?

A Yes.

Q Thank you.

A | don't want to say anynore about that.

Q Dr. Wlson, | want you to assune that here
in trial Dr. Mtestified no fewer than five times
that it is inpossible for M. Moore to have pulses in
his foot after the 2012 fenoral popliteal artery
by- pass procedure where the graft was placed, and |I'm
going to read you his testimony with regard to that.

This is my question to Dr. M

What |'m tal king about is, you do agree,
don't the you, and |I'm not tal king about 12/25/ 16,
which is where you keep going to, you told this jury
over and over and over and over and over at |east, ny
notes say five times, that after 2012 it was

i mpossi ble for M. Moore to have pulses in his foot.
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You said that to this jury, didn't you?
Answer, | did say that, yes.
Do you agree with Dr. Mthat it would be
i mpossi ble to have pulses in M. Moore's foot, |eft
foot, after the 2012 popliteal artery by-pass graft
procedure?
A | disagree with the statement on the basis
t hat he had several follow-up exam nations where ny
recoll ections that pul ses were noted.
Q And you have reviewed those materials.
Woul d there have been visits since 2012
where the pul ses were detected?
A | have reviewed the visits to Dr. W encek.
| don't have the material in front of nme,
it's in my bag outside.
Q That's okay.
We will go through it.
A | have reviewed it, yes.
Q So if we mght go to Joint Exhibit 109,
Bat es 55, pl ease.
THE COURT: Was it received?
MR. WEAVER: Yes, it is.
Al'l of these I'lIl be going through will be.
THE COURT: As a rem nder.

MR. WEAVER: Thank you, Your Honor.
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BY MR. WEAVER:

Q Dr. Wlson, this is a docunment you seen
before, correct?

A Yes.

Q And do you see where it says in this note
dat ed August 10th, 2015, so roughly a year and four
mont hs before this incident on December 25th, 2016
fromDr. Wencek's office, it says, quote, he has
good pulses in both |ower extremties dorsalis pedis
on the left and posterior tibial on the right, he
al so has changes to both |ower extremties, you have
any reason to dispute the accuracy of Dr. Wencek's
offices note that said M. Moore had pul ses in both
| ower extremties, both dorsalis pedis on the left
and posterior tibial on the right?

A | have no basis not to accept that.

It's written down, the exam nation, yes.

Q If we may go to Bates 36, please.

Dr. Wlson, if you would | ook at the top
ri ght-hand corner, do you see this identified as a
February 2016 office note from Dr. Wencek, M.
Moore's cardio-thoracic surgeon?
A Yes, | see that.
Q Do you accept that date as accurate?

Any reason to dispute the date?
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A | see the date, February 8th, 2016.

Q Under history of present illness | want to
draw your attention to where it says, quote, he had
good pulses in both |ower extremties, dorsalis pedis
on the left, and posterior tibial on the right, he
al so has changes of chronic venous insufficiency in
both | ower extremties, patient is here for six month
foll ow-up, do you see that?

A Yes.

Q Do you have any reason to doubt the
accuracy of that February 8, 2016 note, so roughly
ten mont hs before this incident, that identifies M.
Moore has good pulses in both |ower extremties,
dorsalis pedis on the left, and posterior tibial on
the right?

A | have no reason to doubt that observati on.

Q If we m ght go down to, please, Dr. W/ son
under the assessment and plan, do you see, Dr.

W | son, under the assessment and plan that it says
that Mr. Moore was presenting for his six nonth
foll ow-up for a pulse check, you see that?

A Yes.

Q Would it make sense to you that M. Moore
woul d be presenting for a six month follow-up for a

pul se check if he had no pul ses?
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A It would he be presenting for a six month

follow-up if he had no pul ses?

Q Correct.
A Pal pabl e pul ses?
Q Pul ses, correct.

A He could be, yes.

Q My point is though, if he didn't have
pul ses since 2012 as Dr. Msaid, it would make sense
he woul d not present for a check of those pul ses,
woul dn't it?

A Well, it would be a routine appoi ntment
irrespective of what the pulse exam nation was
showi ng.

Q Al'l right.

Do you see where it then says that the
advanced nurse practitioner did a pulse check in the
office I think it says, but | think it probably means
did pul se check in the office, and the results were
excel l ent?

A Correct.

Q Do you have any reason to dispute that Dr.
W | son when the pul ses were checked that were
identified above that Dr. W encek was wrong in saying

t hat the pul ses were excellent?

A No, this is in correspondence with Dr.
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W encek's observati on

Q So if Dr. Wencek says the pul ses were
excellent, is it fair for you to accept that?

A Yes.

Q And then if you would see where it

continues on that it says he has sonme signs of venous
insufficiency, and he continued to use conpression
stocki ngs, do you see that?

A Yes.

Q And then would you read into the record if
you would please, Dr. W Ilson, the |ast sentence?

A She has encouraged himto ambul ate as nuch
as possible, and I will see himagain in another six
mont hs for another pul se check.

Q So according to this note that is signed on
t he next page by Dr. Wencek, M. More was asked to
come back in six nonths for another, quote, unquote,

pul se check, is that fair?

A Yes.

Q Do you accept that as accurate?
A Yes.

Q Al'l right.

If we could go to Bates 56, please, it's

Exhi bit 113.

Dr. Wlson, | just want to orient you to
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the date in the top right-hand corner.
Do you see it's May 9, 2016 in M.

W encek's office?

A I - -

Q Where it says date of service?

A Yes.

Q Then down at the bottom you see where it
starts out, and | will plan to see him and then it

goes over to the next page, again in six months to a

year for a pulse check?

A Yes, | see that.
Q And then it says, currently he has a strong
anterior tibial pulse and good capillary refill by

physical exam nation?

A Yeah.

Q Do you have any reason to dispute the
accuracy of that?

A No.

Q Could you tell the jury what it means to
have good capillary refill by physical exam nation?

A It's a sinple test where the patient is
lying flat. You would squeeze the toe and |let go and
see if the blood comes very quickly within a few
seconds, it is an indicator for you there is good

fl ow of bl ood.
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Q We'l|l next go to Joint Exhibit 106 if we
m ght please, and Bates 13.

Dr. WIlson, as this comes up, if you would
orient yourself to the top |left-hand corner, that is
September 11th, 2014. That is 106, Bates 13.

Dr. WIlson, do you, even though it says
ProCare Medical Group, do you recognize this to be
M. Moore's primary care physician?

A Yes.

Q On this 9/11/2014 date down in the m ddle
of the general exam nation do you see where it says,
peri pheral pulses brachial and DP pul ses 2 plus and
symmetrical bilaterally?

A Yes, | see that.

Q Do you have any reason to, Dr. WIlson, to
di spute the accuracy of what appears to identify M.
Moore's pul ses bilaterally being taken?

A | think that is what it states.

Q And if it's 2 plus, does that nmean it's
nor mal ?

A Yes.

Q Al'l right.

If we could go next to the same exhibit,
Bates 11, which is a 12/23/2014 visit with M. Moore

with his PCP, Dr. Tran.
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Dr. W1l son, under general exam nation about
three quarters of the way down it will be highlighted
it starts out, full range of notion, no clotting, no
edema, and then it says, normal bilateral pulses,
normal dorsalis pedis and posterior tibial pulses,
you see that?

A Yes.

Q Do you have any reason to dispute Dr.
W | son that on that day Dr. Tran correctly felt
normal bilateral pulses, normal dorsalis pedis, and
normal posterior tibial pulses if that's what the
doctor said?

A | don't dispute that.

Q We'll go to Bates 9 of Exhibit 106, pl ease.

Dr. WIlson, as that conmes up, can you
orient yourself to the top |left-hand corner, it wl
say April 16th, 2015, a visit with Dr. Tran again, do

you see that?

A Yes.
Q And do you see three quarters of the way
down under the general exam nation, it will come up

hi ghli ghted where it says peripheral pulses intact
and symmetrical ?
MR. J. HYMANSON: Your Honor, a point of

clarification.
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He said, Bates 9.
| think he's referring to Bates 7.
MR. WEAVER: Thank you.
| appreciate that.
THE COURT: Thank you for the
clarification.
BY MR. WEAVER:

Q Dr. WIlson, do you see where it says
peri pheral pulses intact and symetrical ?

A | do.

Q | f Dr. Tran documented that, do you have
any reason to dispute that based on his physical
exam nati on that day that he concluded that M.
Moore's peripheral pulses were intact and
symmetrical ?

A | don't dispute that.

Q And one nmore on this, then we'll move on.

And this is Bates 5.
Do you see where it's dated Novenmber 1st,
20167

A Yes.

Q So that would be roughly the month before
-- or nmonth-and-a-half before this incident was

Decenmber 25th, 2016, is that correct?

A Yes.
Bl LL NELSON & ASSOCI ATES 702. 360. 4677
Certified Court Reporters Fax 702. 360. 2844

49 AA02267




Q Do you see under -- this is by a physician
assistant -- it appears a Matthew Sanders, do you see
that in the top right-hand corner?

A Yes.

Q So this is a different exam ner on this
dat e.

Three quarters of the way down do you see
where it says, full range of motion, no clubbing, no
edema, normal bilateral pulses, normal dorsalis pedis
and posterior tibial pulses, and then it says,
peri pheral pulses normal, do you see that?

A | do.

Q Do you have any reason to dispute Dr.

Wl son that on Novenber 1st, 2016, a month before
this incident, this physician assistant Matthew
Sanders based on his again exam nation of M. Moore
determ ned that M. Moore had normal bil ateral

pul ses, dorsalis pedis and posterior tibial pulses?

A | don't dispute that.

Q Al'l right.

Just two more, Dr. W son.

If we m ght go to Joint Exhibit 202,
pl ease, it is Bates 154.

Dr. WIlson, what I'll have you take a | ook

at is a May 23rd, 2016 exam date of M. Moore's pain
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management physi ci an.
This is Bates 151, pl ease.
Do you see the exam date is 5/23/20167

A Yes.

Q Now, first of all, if we could just go
under pain, do you see the second paragraph that
i ndi cates the patient conplains of |ow back pain
radi ates into the bilateral paralumbar area and

intermttently into the bilateral feet, do you see

t hat ?

A | see that.

Q Do you see the start of the next paragraph
says, patient conmplains of bilateral foot -- | think

t hat means pai n.
Do you see that?

A | see that.

Q Then do you see a couple sentences | ater
where it says, the ankle pain increases with physical
activity, you see that?

A Yes.

Q Woul d the increase in pain -- Do you have
an opinion -- in the ankle that increases with

physical activity to be muscul oskel etal ?

A Yes.

Q And then if you could just go a couple
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pages over on that same visit, it's about five pages
| ong, Bates 153, under the general exam
Under the again exam do you see where it

says CV?

A Yes.

Q Dr. Wlson, is CV a shorthand way to say
cardi o-vascul ar?

A Yes.

Q Is that typically your comon way somepl ace
t hat peri pheral perfusion gets identified and
document ed?

A Yes.

Q Wher e, what does it say?

A Nor mal pul ses present.

Q Do you have any reason to doubt the
accuracy that on that date in May 23, 2016 is this
different examner is finding M. Moore's pulses are

present and normal ?

A | don't dispute that.
Q Just one nmore, Dr. Wlson, if we m ght, and
that is Bates 111, still Exhibit 202, and it's dated

12/ 21/ 2016, and this is M. Moore's pain managenent

physi ci an whom he sees at Nevada Conmprehensi ve Pain

Center.

Do you understand that?
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A Yes.

Q And do you see the exam date is Decenber
21st, 2016, four days before M. Moore went to the
emergency department and was seen by Nurse
Practitioner Bartmus and Dr. Lasry on December 25t h,
20167

A | understand that.

Q And it identifies in that note M. Moore is
on Xarelto, correct?

A Ri ght .

Q And then if we could go a few pages in from
that visit, Bates 113 under the general exam do you
see again | think it says CV is cardio-vascul ar?

A Yeah.

Q And cardi o-vascular is sonmewhere typically
pul ses may get identified?

A Yes.

Q And what does it say there?

A Nor mal pul ses present.

Q Do you have any basis to dispute the
accuracy of the docunmentation in this docunment that
four days before M. Moore came to St. Rose
Hospital's emergency department, that his pul ses were

normal and present?

A | don't.
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Q So Dr. WIlson based on your review of those
mat eri als, have you formed the opinion whether at
| east after 2012, up until Decenber 21st, 2016 M.
Moore had bil ateral pulses that at tinmes at | east
were documented as present and normal ?

A Yes, that's what the records you showed me
show.

Q Al'l right.

So let's if we mght just move into
paresthesia, and tell the jury again what paresthesia
i S.

Did you say had something to do with
sensitivity?

A Yes, it's the sensation of unusual
feelings, that can be nunbness, can be pins and
needles, it can be the sole of your foot feeling very
hot, usually comes and goes, and in the case of a
pati ent who has a neural gia that would be not
atypical, it would be what you would find.

Q When you say, neural ga, you mean neuropathy
M. Moore had?

A Yes.

Q And you understand he had it bilaterally,

is that right?

A Yes.
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Q | f he has acute limb ischem a, how far
woul d that affect his ability even with neuropathy to
wal k normally, if he got acute linmb ischem a?

A He couldn't wal k normally.

Q Why is that?

A The foot would be too painful, it m ght be
difficult for himto bring his foot up, dorsiflex.

There woul dn't be a good feeling of
position sense for the foot.

So it would be very different than
neur al gia, or as you termed it neuropathy.

Q I|f we m ght pull up Joint Exhibit 100,
pl ease, Bates 1333, which is the emergency depart ment
records of December 25th, 2016.

Dr. Wlson, it will get highlighted in a
moment, but | bring your attention to whether in the
pl ace where it says inpaired gait, and then
document ed by Nurse Kuchinski it says, no.

A Yes.

THE COURT: Can you direct himto where
we're tal king about?

MR. WEAVER: We can highlight it in just a

moment .

THE COURT: That's what | meant.

Tell us where you are on the page.
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MR. WEAVER: It should be under inpaired
gait.
THE COURT: Nobody is seeing that.
MR. WEAVER: 1'Il come back to that.
| have the wrong page number.
BY MR. WEAVER:
Q Hypot hetically, Dr. WIlson, if Nurse
Kuchi nski in her assessment --
THE COURT: Doctor, did you see sonething
on here we didn't see yet?
THE W TNESS: No, | have page 3 of 84.
MR. WEAVER: Okay.
We'll come back to that, or just cut
t hrough this.
BY MR. WEAVER:
Q Dr. WIlson, | want you to assunme
hypot hetically that under the category of inpaired
gait Nurse Kuchinski documented, no, would you have
any reason to dispute that based on your review of
these material s?
A No.
Q Al'l right.
And then would you tell the jury what

par al ysi s means, please?

A Il nability to -- in this case to nmove the
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toes, or to flex the ankle, bringing it up, bringing
your foot up with the earliest mptor signs in acute
i schem a.

Q | f on Decenmber 25th, 2016 M. Moore had
acute limb i schem a, would you expect that he would
be able to ambulate normally and wal k normal ' y?

A Not with acute limb ischem a.

Q So is paralysis just a worse condition than
paresthesia for purposes of analyzing for acute linb
i schem a?

A Well, paralysis is one assessnent that you
woul d make, yes.

s that primarily motor?
Mot or .
As opposed to just sensation?

Mot or, yes.

O >» O > O

And if we could | ook at Bates 1350, please,
Dr. Wlson, if you would direct your attention to a
little bit down on this where it says, mode of
di scharge, and it says, ambul atory self assisted of
gurney chair.

Woul d that indicate to you this
document ati on by the discharge nurse, Jeffrey
Germane, that at least in his opinion M. Moore on

Decenber 25th, 2016 did not have paral ysis?
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A Yes.
Q Okay.
And then just one more category that | know

is not typically on the list of five, but you called
it popliteal thermea, is that right?

A Yes.

Q | ' m guessing that is just to continue on
t he Mmenoni c device, but you said it means cold, is
t hat correct?

A Yes.

Q And for purposes of acute limb i schem a,
does it mean nore than just cool ?
Yes.

Why is that, or what do you mean by that?

> O >

It means that the tenperature of the foot
is the same tenperature as the environment, so it's
col d.

Q And if we could draw your attention to
Bates 1382, and there will be a charting by Nurse Any
Kuchi nski that indicates that M. Moore's skin was
warm and dry.

Do -- Have you been able to highlight that
yet ?
Do you have any reason to dispute the

accuracy that on Decenber 25th, 2016 as charted by
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Nurse Kuchinski that Dr. Jacobs and Dr. M agree with
that M. Moore's skin was war nf?

A Yes.

Q And then one more place if we m ght on
Bates 1388.

Under 1388, under skin tenperature, it
should identify again by Amy Kuchinski that M.
Moore's skin tenperature was normal ?

THE COURT: M. Weaver, can you pl ease
direct us, rather than us having to | ook over the
whol e docunent ?

MR. WEAVER: I think |I have the wrong page,
so we'll move on

THE COURT: You made a statement that such
information is |isted.

You need to produce that record, or I'lI
direct the jurors to disregard your statement.

Whether it's in this record or not isn't
t he point.

The point is, you made a record that shows
sonmet hing, you have to show it for the record.

MR. WEAVER: Fair enough

Thank you, Your Honor.

If we could look at | think it's 1389 under

CV, and then it says, skin color, and says, normal.
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BY MR. WEAVER:

Q Do you see that, Dr. WIlson?
A | see that.
Q Do you have any reason to dispute the

accuracy of that?

A | don't dispute that.

Q Dr. WIlson, switching gears then, did you
have an opi ni on whet her or not based on this
document ati on, as well as additional documentation by
Nurse Practitioner Bartnmus and Dr. Lasry, the five Ps
were assessed for M. Moore for purposes of acute
l[imb i schem a?

A Yes.

Q And - -

THE COURT: Do you have an opinion, or that
was the opinion?

THE W TNESS: They were assessed, yes.
BY MR. WEAVER:

Q Do you have an opinion whether or not the
assessnment of the five Ps point toward acute |inb
ischem a, or away fromit?

A It pointed away fromit, towards a chronic
process.

Q And | think you told us yesterday that it's

your opinion that on December 25th, 2016 you believe
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M. Moore had chronic limb i schem a, but not acute
limb i schema, is that fair?
A. That's correct.

Q Dr. Wlson, you told us that you agreed

with -- or you identified with the venous ultrasound
showed that there was occlusion of the graft, is that
fair?

A Yes.

Q And you told us yesterday that it's your
opinion that it wasn't clinically or
medi cal l y-indicated for there to be an arteri al
ul trasound, correct?

A Yes.

Q Why do you hold that opinion?

A Because he didn't have the signs that would
demand a full arterial ultrasound investigation.

Q And | believe you also told us yesterday
when we were talking in the context of Dr. Ms
opi ni on there should have been a CTT angi ogram you
told us that in your medical judgment on Decenber

25t h, 2016 there didn't need to be a CT angi ogram

either, is that correct?

A Yes.

Q |s that for the same reason?

A Yes, they did not have a clinical
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i ndi cati on.

Q Dr. Wlson, do you have an understanding --
or do you recall based on your review of the records
what if any medical follow-up Nurse Practitioner and
Dr. Lasry advised M. Moore to do when he was
di schar ged?

A That he should see his primary care
physician and his vascul ar surgeon for follow-up.

Q And do you recall that those two things
wer e documented by Nurse Practitioner Bartnmus and Dr.
Lasry in terms of following up with M. Moore's
vascul ar surgeon?

A Yes.

Q And do you have on opinion as a vascul ar
surgeon the time frame within which M. Moore should
be instructed to follow-up with his vascul ar surgeon?

A Wthin 5 to 10 days.

Q What do you base that on?

A Well, he didn't have an emergency at that
point, and it would be reasonable to allow the
vascul ar surgeon to see his patient.

It was about a six-month period of tinme
since he had seen M. Moore, as | recollect it was
May of 2016 when he was | ast seen in Dr. Wencek's

office, so six months had passed, it would be a
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routine appoi ntment.
So | think it was appropriate to recommend
he be foll owed up.

Q And what was the information that Nurse
Practitioner Bartnus had that you think was a good
i dea that caused her to tell M. Moore to follow-up
with his vascul ar surgeon?

A Well, his vascul ar surgeon woul d probably
want to know that the graft that he had placed him on
had been reopened, was now clotting again.

Q And | think you identified that as a
chronic condition, is that fair?

A Yes, | believe it was.

Q Do you have an opinion one way or another
what the likely response would have been from a
vascul ar surgeon or cardio-vascul ar surgeon |ike Dr.
W encek if he had been called by Nurse Practitioner
Bart mus on Decenber 25th with the findings she was
aware of at that time?

MR. ARNTZ: Obj ecti on.

You're asking for himto say what he thinks
what Dr. W encek would have done?

THE COURT: That is specul ation.

That seenms to be accurate.

The objection is sustained.
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MR. WEAVER: Okay.

THE COURT: Just the basis.

Someti mes the objection doesn't |end
itself, but just the basis is fine.
MR. ARNTZ: | wanted to make sure | heard

t he question right.

THE COURT: | under st and.

We had some confusion, so not a problem

BY MR. WEAVER:

Q Dr. W lson, have all your opini

ons today

been to a reasonabl e degree of medical probability?

A. Yes.

MR. WEAVER: Thank you.

"1l pass the questioning for now.

THE COURT: All right.
Thank you.

M. MBride, any questions?

MR. MC BRI DE: No questions, Your Honor.

THE COURT: We'll take a brief
let's come back at 3:20. That gives you
over 15 m nutes, gives us an opportunity

things in here and then resunme then.

recess, but
alittle

to do a few

During this roughly 15 m nute recess you're

admoni shed.

(Jury admoni shed by the Court.)
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THE COURT: See you back at 3:20.

Jury excused fromthe courtroom

(Thereupon, the follow ng proceedi ngs were
had out of the presence of the jury.):

THE COURT: | need to make a record of
mul ti pl e bench conferences.

Doctor, you may step down, return to the
al cove room

| noted three bench conferences that we
shoul d make a record of during this recent testimony
of Dr. W son.

The first bench conference was an objection
posed by M. Arntz related to a |lot of inquiry by M.
Weaver about literature that Dr. Marmareano may have
revi ewed, and did that literature support Dr.

Mar mar eano' s opi ni on.

The objection appeared to be based on a
m sunder st andi ng of the question that -- or | take
t hat back.

This particul ar objection was based on the
fact it had not been part of Dr. Marmareano's actual
testimony in trial, and was not previously disclosed
as an expert opinion.

| did sustain that objection, and M.

Weaver moved on.
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M. Arntz,
MR. ARNTZ:
THE COURT:
MR. WEAVER:

THE COURT:

with regard to M. Weaver

of Dr. WIlson about t

actually at the tinme

anything to add?

No, Your Honor.
M. Weaver.
No, Your Honor.

The second bench conference was
begi nning to ask questions
estimony of Dr. Marmareano

of trial.

There was an objection to the

appropri ateness of
Part of
m sunder st andi ng t hat

reading fromthe Dr.

t he objection |

readi ng testimony.

believe was a
t he question had entailed

Mar mar eano' s deposition, not his

actual trial testimny, and then the objection

evolved into an objection regarding foundati on.
| ultimately allowed the questioning to

proceed as designed, and |I think |I made that record

in the record, but the discussion at the bench was a

little bit of a better understanding what the |ine of

guestioning was, how it was going to proceed, and the

best way to do it.

M. Weaver did offer potentially to pose it

in hypothetical, as opposed to reading testinony.

| was inclined the take him up on that

of fer because | thought there's nore clarity to be
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t he actual testinony and inquire about the opinion.

M. Arntz, anything to add to that?

MR. ARNTZ: No.

THE COURT: M. Weaver?

MR. WEAVER: No, Your Honor.

THE COURT: The | ast one was a bench
conference that occurred after M. Arntz objected,
and this was regarding asking Dr. WIson about M.
Moore's report of pain | believe on the Decenmber 25th
visit, and had he identified that pain |evel.

| think again there was sonme
m sunder st andi ng of the question, and M. Arntz
initially believed the question had been asking Dr.
W lson to scale the pain as relates to M. Moore's
reports of the pain symptonms, but | understood and
M. Weaver confirmed the question was just what had
he seen in the records.

| did go ahead, overrule the objection,
allow that line of inquiry to continue because there
was some debate again about foundation and whet her or
not Dr. W I son should be able to testify this way,
but the Court's ultimte determ nation was based on
t he understandi ng there had been put into the record
Dr. WIlson reviewed all these records and could speak

to what his understanding of them was, or
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recollection was, and then we went generally through
each of the records and confirmed, and |I think with
t he pain scale specifically we confirmed some
specifics that Dr. WIlson may have not remenbered
correctly.

But | overruled that objection.

M. Arntz, anything further on that
obj ection?

MR. ARNTZ: No, Your Honor.

THE COURT: Anything else, M. Waver?

MR. WEAVER: No, Your Honor.

THE COURT: Al'l right.

When we will come back a little bit before

We really need to figure out where we are
at in the trial, how |late we're going into next week,
so | could be ready when we break for the day to help
t hese peopl e understand where we are.

Al so, this seems to be a moving target. I
believe we identified courtroom 15-D as a courtroom
where we can have M. Moore's testimny on the
wi t ness stand.

| s that acceptabl e?

We tried retrofit with some equi pment we

had making this one accessible, but that equipment

Bl LL NELSON & ASSOCI ATES 702. 360. 4677
Certified Court Reporters Fax 702. 360. 2844

68 AA02286




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

doesn't work, so we are needing one actually is built
t hat way, but 15-D has that.

MR. P. HYMANSON: Your Honor, can we assi st
you when you conme back to you know if we're half
days, full days, or what, next week?

THE COURT: My schedul e's al ways the sane,
Monday, Tuesday, and Wednesday half days.

The only issue is, if we go over to
Thursday, | m ght throw nyself off the building, then
it doesn't matter.

MR. P. HYMANSON: " mafraid you would have
to get in line, Your Honor.

THE COURT: If 1'"m here on Val entine's Day,
you all better be bringing some chocol ates, fl owers,
and stuff |I'm saying.

It's half days Monday, Tuesday, and

Wednesday.
MR. P. HYMANSON: Very good.
Thank you, Your Honor.
(Thereupon, a recess was had.)
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(Thereupon, the follow ng proceedi ngs were
had out of the presence of the jury.):

THE COURT: Anything before we bring the
jurors back?

MR. ARNTZ: No.

MR. WEAVER: Did you want to tal k about
scheduling or anything?

THE COURT: Okay.

MR. MC BRI DE: Real qui ck.

THE COURT: \Where are we at?

MR. MC BRI DE: | have the plan I think we
t al ked about, probably the best-laid plan for
tomorrow i s going to be our experts, which is Dr.
Shoji, Shoji in the nmorning, and Dr. Barcay in the
afternoon.

And then depending on time, if there is any
time available in the morning, | mght try to squeeze
maybe ten m nutes of direct of Dr. Lasry on there
just to clarify a couple of things, and that's going
to be the extent of my direct, to the extent | don't
know how much Mr. Arntz would have on cross for a
ten-m nute direct, but it just depends.

But then we can see how that goes.

But the other thing being is, that Dr.

Lasry has to return to work next week, so he's not
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going to be here Monday, or Tuesday, Wednesday.
THE COURT: We've already brought that up
to the fol ks about that.

They should know M. Moore's not here

t oday.

MR. MC BRI DE: Yeah.

THE COURT: So that takes care of today.

| don't know if we're getting to Ms. Moore
t oday, but we'll finish with Dr. W son.

Where does that put us with the next thing
com ng, what do we have and is anyone --

MR. ARNTZ: | have Charl ene tomorrow, so
don't want do be put in the position where |I don't
have enough time to cross Dr. Lasry, knowi ng he's not
com ng next week, so we have to plan accordingly to
at least give me 30 mnutes for him

MR. MC BRI DE: Like | said, it's going to
be very limted exam nation, if |I even choose to do
it.

Frankly, he already got out --

THE COURT: Let me interrupt you.

You said in the nmorning, if you do it at

al | .

MR. MC BRIDE: The plan would be, after Dr.
Shoji if we have time before the |lunch break.
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THE COURT: Ot herwi se, it mght be in the
afternoon?

MR. MC BRIDE: Or maybe not at all, just to
clarify a couple things.

THE COURT: | understand.

Just your point is well-taken, if we put on
Dr. Lasry, we're going to finish Dr. Lasry, so if we
need time, we need time.

So it will be Friday night.

MR. MC BRIDE: Which is a good point.

Maybe | put himon first thing in the
mor ni ng and Shoji right after.

THE COURT: It seens |ike that makes nore
sense, then take whatever time we need with Dr. Lasry
and nmove onto the experts.

We still have to break when we have to
break going a little into the noon hour, as |ong as
were com ng back at 1:30.

MR. MC BRI DE: Dr. Shoji's around tonorrow
afternoon if we have to go a little bit farther.

THE COURT: | need to finish these people
tomorrow, if we're not going to |l ose nmore time.

But back to my question, what are we doing

next, what do we have left?

MR. ARNTZ: | don't think we're going to
Bl LL NELSON & ASSOCI ATES 702. 360. 4677
Certified Court Reporters Fax 702. 360. 2844

72 AA02290




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

get there certainly today, when | don't know are
these their experts?

MR. MC BRI DE: One is mne, and one is his.

Barcay is his, and Shoji is mne in the
mor ni ng.

And then we're --

MR. ARNTZ: Shoji's in the morning?

MR. MC BRI DE: We're going to put Lasry on
for like |I said ten m nutes of direct, you will have
30 m nutes at |east of cross, I'lIl have ten m nutes
on direct, and then we'll go Shoji pretty quick I

think, and then if we need to push himpartly into
t he afternoon, we can do that.

And then Keith has Barcay.

MR. ARNTZ: Four hours?

MR. WEAVER: No.

| appreciate you have been acconmodating to
hi m

| can check to see if he can come Monday if
you prefer to finish your case tomorrow.

MR. ARNTZ: What 1'd like to do --

THE COURT: You are making me insane.

| have to give some warning to the other
depart ment.

From my recollection we were talking about
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various departments. | don't remember whether or not

Department 22 down the hall cane i

nto the m x, but |

think we can use some time if we need to, | just need

to confirm

MR. MC BRI DE: | thought

we tal ked about

yest erday about the best logistically would work out

with the experts tonorrow.

THE COURT: We did.

MR. MC BRI DE: Logi stically Monday woul d

make sense.

up, but

finish his case

to use.

THE COURT: That's why |

have Monday | i ned

t he suggestion came M. Arntz may want to

| have have to make sure

MR. ARNTZ: We're going

do M. Moore on Friday.

| have a courtroom

to do it that way.

|f we have the entire afternoon, we should

be able to get Charl ene and Darell

and that's the | ast witnesses.

Monday.

THE COURT: Yours too?
MR. MC BRI DE: Yep.

So then we can --

done on Monday,

THE COURT: It does make sense to do it

MR. MC BRI DE: Knock it

out then.
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THE COURT: Then instruct and close on
Tuesday?

MR. MC BRI DE: Yep.

THE COURT: | don't even want to think that
because | thought we were into Wednesday.

MR. ARNTZ: In his opening he referenced to
ot her people he is bringing.

You are not bringing --

MR. MC BRIDE: There's no reason to bring
Volt (Phonetic), the econom st if you're not bringing
Cl aurete (Phonetic).

MR. ARNTZ: And not bringing the nurses?

MR. MC BRIDE: The nurses, | told them-- |
rel eased them fromtheir subpoenas.

We t hought about bringing Amy Kuchinski and
Jeff Germane, had them under subpoena, but | don't
think it's necessary.

| think the jury's losing interest at this
point, and | think I would Ilike to get the case done.

THE COURT: We'll see if they have any
guestions.

They' ve been pretty on top of it.

MR. ARNTZ: Did you say W encek?

MR. MC BRI DE: | never said that.

We introduced he may be a witness.
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| don't know if you may call himor come up
as a need.

THE COURT: We al ways have to say in front
of the jurors any persons.

So I"mgoing to tell them Tuesday from what
you're telling ne.

MR. MC BRI DE: | think that is a fair
esti mat e.

THE COURT: Monday in 15-D.

So that's where we are at right now, is
t hat correct?

MR. P. HYMANSON: Dr. WIlson won't have to
stay until Tuesday, will he?

(Thereupon, a discussion was had off the

record.)

THE COURT: Let's get the jurors.
Bl LL NELSON & ASSOCI ATES 702. 360. 4677
Certified Court Reporters Fax 702. 360. 2844

76 AA02294



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

(Thereupon, the follow ng proceedi ngs were
had in open court and in the presence of the jury.):

THE COURT: As we resume with Dr. W son.

Can | have you acknow edge for the record
you understand you are still under oath?

THE W TNESS: Yes.

THE COURT: Okay.

M. Arntz.

CROSS- EXAM NATI ON OF DR. SAMUEL W LSON

BY MR. ARNTZ:

Q Dr. Wlson, my name is Breen Arntz, and I
represent the Moores, and I'l|l be cross-exam ning you
t oday.

You woul d agree, wouldn't you, you had
relied heavily on the veracity or truthful ness of the
records, in other words, you assumed they are
accurate and true, and haven't really considered
whet her they aren't?

A | have.

Q Okay.

And in fact you have done that, you have
reviewed my client's deposition, is that correct?

A Yes, M. Moore and Ms. Moore.

Q Did you read their son's deposition?
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A Yes.

Q So you saw in those two depositions Chris
Moore and Darell Moore, they both disputed anybody at
the emergency departnment having taken off M. Moore's
sock.

Did you see that?

A Yeah.

Q Did you di scount that testimony, or did you
just decide to give more credibility or credence to
t he medical record?

A Well, what | relied on was that in a
routi ne exam nation of a patient socks and shoes
woul d be renmoved by the nursing staff.

Q Ri ght .

That woul d be standard of care, wouldn't
it?

A "' m not an expert an emergency room
standard of care, but just in terms of clinical
exam nation of a patient, whether it's in your office
or in an emergency room it would be standard
practice for nurses to either renove the shoes or
socks, or nore likely ask the patient to do that.

Q Do you dispute in your report dated August
19, 2019 that you said you do have an expertise in

t he standard of care, and actually gave an opinion on
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standard of care?

THE COURT: Can you be nore specific with
t he question?

You just referred to the emergency room and
ot hers. BY MR. ARNTZ:

Q Do you dispute in the report dated August
19t h, 2019 that you said you do have the ability to
testify as to standard of care for an enmergency
department ?

A | don't recall saying that.

Maybe you could read it out to me.

Q Okay.

A If I could continue, this is the first time
|'ve been in court in Nevada, and in California you
could only testify with regard to standard of care of
emergency medi ci ne doctors if you are an emergency
medi ci ne physi ci an.

Q Well, on the second page, the second full
paragraph starts with, it's my opinion the patient
was appropriately discharged with instructions to
foll ow-up with his surgeon.

Isn't that a standard of care opinion?

A That's very nmuch a standard of practice,

that is what you would do.

| don't dispute that at all.
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Q And you have given other opinions, you been
here for the |last couple days, where you said that
Nurse Practitioner Bartnmus and Dr. Lasry acted within
t he standard of care, didn't you?

A You know, | don't recall saying that
because |I've tried to be very careful about not
commenting on emergency room standard of care.

Q Okay.

Let me ask you this:

In someone who comes in with a history of
the problems M. Moore had, conplaining of calf pain
is it your testimony you don't have an opinion
whet her or not the standard of care requires themto
take off their sock?

A | do have an opinion

I f you're asking me, should the patient
bei ng exam ned have his shoes and socks removed, yes,
t hey shoul d.

Q Okay.

So when | ooking at the record Nurse
Practitioner Bartrmus and Dr. Lasry created in the
hospital, you accepted what they said as being true
and accurate, and you said you think it's true and
accurate, but the testinony of M. Moore and his son

woul d contradict that testimny, wouldn't it?
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A Potentially, yes, if that's what M. Moore
said, that they didn't take off his shoes and socks.
Q You said you read his deposition.
Did you see that in his deposition?
A You will have to show that to me.
| can't recall the line and paragraph, but
"1l accept that if you just read that.
Q Are you saying it's not relevant to you

whet her or not they had himtake off his shoes and

socks?
A | didn't say that.
Q Well, the fact you don't recall it fromthe

deposition would suggest it wasn't relevant to you.
A Lots of things | don't recall exactly, but
it is relevant.
Q It actually is extrenely rel evant here,
isn't it, if the standard of care requires themto
take off the sock to actually feel for the pulses in

his foot, correct?

A Yes.
Q Okay.
Now, | don't know if you had been aware of

Nurse Practitioner Bartmus and Dr. Lasry's testinony
fromthe trial.

| know counsel have been getting dailies,
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so | don't know if they gave you the transcripts of
t hat .

A | have not seen those.

Q Okay.

You also saw from the records, didn't you
that the ultrasound --

MR. ARNTZ: Court's indul gence for a
second.

THE COURT: Yes.
BY MR. ARNTZ:

Q Let me ask if you recall this nmodification
Dr. Lasry made to the record.

You will recall the ultrasound finding was,
there was no evidence of deep vein thrombosis, but
t here was what appeared to be the word appeared the
arterial graft appeared occluded, you saw that?

A Yes, | did.

Q And you saw it in Dr. Lasry's note on the
day after the M. Moore was in there he entered into
his chart and signed a note that said that there was
a possible occlusion, did you consider that a
modi fication to the record?

A It's pretty nmuch the same thing to me,
appears to be occluded, possible occlusion.

| think were splitting hair here.
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Q So you don't agree -- or you have testified
t hat you have accepted there was an occlusion in the
graft site on the left popliteal graft, correct?

A Yes.

Q And you don't see there's a distinction
bet ween saying there is an occlusion, and possibly an
occl usion?

A Yes, | would accept there is a distinction
there, but the reports from x-rays, from x-ray
physici ans, radiologists often include term nol ogy
i ke that when they are reviewi ng a study, they wil
say, possible occlusion.

Yes, sometimes they say that.

| agree that is different from saying
exactly, conplete occlusion of the graft.

Q Okay.

So if | understand what you're telling nme,
you're going to make some assunptions about whet her
or not the radiologist who is an MD, correct?

A Radi ol ogi sts woul d generally be and MD.

Q And MD who read the ultrasound scan, that
he may have been inmprecise, you' re going to make that
assunmption he m ght have been inprecise?

A Yes, it could be based on -- When you read

an ultrasound, the hard copy is selected i mges, so
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t he radi ol ogist is not doing the ultrasound, has no
control over what i mages he's | ooking at, so he can
| ook at the imges, and on the basis of the images
the technician saved for him he can arrive at
conclusions, this graft is probably occluded, yes.

Q Well, then you changed the same words that
Dr. Lasry changed.

He didn't say, it's possible, but probable

occl uded, did he?

A | have forgotten what he said.
Q It's right in front of you.
A The --
MR. MC BRI DE: | ' m going to object.

THE COURT: Obj ection?

MR. MC BRI DE: It's vague as to he and who,
and we're not really clarifying who we're talKking
about now.

THE COURT: At this point because we do

have a bl own up portion, for the record, let's be
clear who we're tal king about.
BY MR. ARNTZ:

Q Did you understand nmy conversation with you

was in relation to the radiologist, who is an MD

reading the fil n?

A Yeah.
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Q So you can see fromthe report fromthat
ultrasound he doesn't say possi bl e.

He says, it appears occl uded.

Correct?
A Appears occluded is what he has in front of
hi m
Q You seemed to make the same change Dr.

Lasry did, and that |eads nme to a question about if
you got a report from an ultrasound that said a
possi bl e occlusion, wouldn't that |ead you to the
need to do further investigation to see if it was
possi bly occluded, or absolutely occluded?

A It could, depending on the patient's
presentation.

Q So the presentation is clearly in your
analysis of this case, the presentation and exam t hat
was done is critical because if that fails, and he
didn't -- Nurse Practitioner Bartmus didn't get the
pul ses she says, Dr. Lasry didn't, then the rest of
your opinion about that examreally is irrel evant,
isn't it?

A No, | disagree with that.

Q So when you're | ooking at the five Ps,

pul se is one of those Ps?

A Yes.
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Q And if they had taken day his sock off, get
a pulse in his foot the way they said they did,
that's not a critical conclusion for your opinion?

A That's a different question you're asking

Coul d you rephrase that, please?

Q Well, originally what | said was, woul dn't
you agree that the question of the exam and whet her
or not they got the pulses they said they did is
critical to your overall opinion, and that wi thout
t hat your opinion doesn't carry much wei ght?

A Wel |, thank you.

Actual ly, whether or not they felt the
pul ses is |less relevant than you would think because
you could certainly have a viable extremty w thout
pal pati ng pul ses.

| think I"ve tried to explain that.

Q Okay.

That is a distinction.

So what you are saying is, it doesn't
matter to you whether they were being truthful about
pal pating the pulse, and it could have just easily
been a Doppl er?

A Wel |, nunber one, | accepted the entries in

the chart were truthful.
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t hem taking the pul ses,

opi ni on.

And then you went

how it

woul d affect your

into the discussion about

whet her or not they pal pate the pulses isn't as

i mportant as we m ght think or

A Rephrase it.

what .

| am accepting the record as being truthful

at entries.

| have no reason to believe they were |ess

t han truthful.

They entered what

t hey observed, | believe.

Number two, in general,

to M. Moore, because |

you know, but in general

extremty with all the rest

pul ses.

haven't

and not

with regard

exam ned M. Moore as

you can have a viable

of

it

i ntact

and not feel
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Q So the question I want you to consider is,
woul d it discount the veracity or truthful ness of
that record if you heard fromthe testi mony of Dr.
Lasry and Nurse Practitioner Bartnmus, and they said
t hey pal pated normal pul ses, and then you found out
that in fact they had not done that, would that
underm ne in any way the way you | ook at the accuracy
of the medical record fromthe emergency department?

A Well, | think you're can asking me if they
falsified the finding of pulses, would that reflect
negatively on ny view of the rest of the record.

I s that your question?

Q That's a better question, yeah.

A Actually, it would.

If they falsified their entry, and in any
way, it would make me be skeptical of perhaps the
rest of the entries, sure.

Q And we've heard you testify that you don't
believe that the mere occurrence of the fem pop graft
in 2012 would result in an absence of pul ses,
correct?

A Yes.

The whole point is that you try to restore

bl ood flow to the leg with the graft.

Q Okay.
Bl LL NELSON & ASSOCI ATES 702. 360. 4677
Certified Court Reporters Fax 702. 360. 2844

88 AA02306




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Do you have an opinion as to whether or not
it is common for pulses to be pal pable and nor mal

following a fem pop graft?

A It is common.
Q It is common?
A Yes.
Q. Okay.
So you do recall, don't you, that when M.

Moore went in in 2012 to receive the fem pop graft,
at the time he went in there to the emergency
departnment he had no pul ses, do you recall that?
A Now, which date are we tal king about?
Q I n November of 2012.
MR. WEAVER: Your Honor, that m sstates the
evi dence that was in the emergency department.
MR. ARNTZ: Wel | --
THE COURT: It would be very hel pful to
| ook at Dr. Wencek's records and other records and
dates, it would be hel pful.
MR. ARNTZ: Okay.
BY MR. ARNTZ:
Q You see fromthe record up there --

MR. J. HYMANSON: This is page 82 of 101.

THE W TNESS: |'mfamliar with this.
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BY MR. ARNTZ:
Q G ve me a second.
You see the highlighted portion?
A | do.
Q And it indicates that excell ent bl ood bl ow
was obt ai ned through the graft?
A Yes.
Q Bel ow t he knee.
And that then Doppler exam nation of the
posterior tibial pulse not at the pre-operative --
A Yes.
Q So prior to receiving the fem pop graft he
did not have pul ses, but they were able to obtain
them as a result of the graft, yes?
A Yes.
Q Okay.
So the need for the fem pop graft was

because it was di sease existed in his |ower |eg,

correct?
A Yes.
Q And essentially resulted in a bl ockage of

that artery in the |ower |leg, correct?
A In the m d-thigh, yes.
Q So before the operation to put in the graft

there were no pul ses, and then after they were able
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to get a Doppl er pul ses.

Are you aware of any record says foll ow ng
the fem pop graft they were able to get pal pable
pul ses that were normal ?

A Bet ween 2012 and 20167

Q Yes.

A Well, | believe M. Weaver at enornmpus pain
went through to show that various individuals had
felt pul ses.

Q | think what he said was, they indicated
there were pul ses present.

| didn't see they were pal pable in any of
t hose records.

A In medical termnology it's conmon to use
pul se if you feel it, and although someti nmes they
say, a Doppler pulse, what they mean is a flow.

A Doppl er doesn't show the pul se.

After you finish a fem pop by-pass, there's
often vascul ar constriction of the |legs, you can have
the artery clamped on the patient, some hours had
gone by, and when you open up the graft, often you
don't feel a pulse right away, a pal pable pul se.

So you listen with Doppler, and if you hear
a good Doppler signal, then you think you are okay,

you have got it flowi ng.
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The Doppl er detects flow in your artery.
Q And how | ong woul d you expect it before you
return to pal pable pul ses?
A You would like to see that within hours.
Q |l s that something you woul d expect to see
in a record they made note of?
A Not necessarily.
| would make note of it personally, but
many people wouldn't, just depends on the detail of
your post-operative visits.
Q Do you recall seeing in the records from
Dr. Sinmon --
A Was he a radiologist that did an
arteriogran?
Yes, | remenber seeing this one.
Q Do you remember seeing the |etter of
January 12t h, 2015?

This was two months after the surgery?

A Yes, | see that.

Q You see he did suffer some ischemc
neuropat hic pain, and | believe this will resolve it
by Doppl er?

A Yes.

Q Are you saying the term nol ogy being used

by Dr. Simon where he said he found excell ent pul ses
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by Doppler, that is actually a m suse of the
term nol ogy?

MR. MC BRI DE: Obj ection, Your Honor, that
it's actually Dr. Wencek |ater.

MR. ARNTZ: You're right, Dr. Wencek.

THE W TNESS: It's not an exact use of the
t erm nol ogy.

Wth a Doppler you hear flow, and you don't
-- it doesn't detect a pulse, it gives you flow.

So comonly people say a pul se was heard by
Doppl er, but what they mean is, they heard blood flow
with the Doppl er.
BY MR. ARNTZ:

Q So this doesn't say, heard by Doppler, it
says there are excellent pulses in the foot currently
by Doppl er exam nation?

A Yes.

Q And | don't know if you saw the other

letters in Dr. Wencek's file, but counsel brought

them up yesterday, | believe where they talked -- or
a simlar note was made -- or they didn't use the
word Doppler, just said, pulses?

A Yes.

Q So if Dr. Wencek comes in here and

explains the only way he was able to get a pul se was
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by Doppler, would you have any reason to disagree
with that?

A No, if that's what his findings were, he
could only hear a signal, wasn't able to pal pate a
pul se.

Q You would agree with me, time is of the
essence when dealing with an acute limb ischem a?

A Yes.

Q So the opinion 5 to 10 days is a reasonable
enough time for himto get in to see his
cardi o-vascul ar surgeon, is that still your opinion,

even in |light of the fact three days | ater he | ost

his | eg?
A Yes, of course.
| know he | ost his |eg.
Q So | may be wrong on this, and Dr.

Mar mar eano may have said both, but my i medi ate
recoll ection of what he said was, that if he has a
bl ockage in the fem pop graft, then you would not be
able to feel a pulse.

A Yes, | think he said that.
Q And you disagree with that?
A It's possible, yes.
Q It's possible you couldn't feel a pulse?
A

Sur e.
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Q Okay.

Nurse Practitioner Bartmus made it very
clear the pulse she felt, the pal pable pulse she felt
on the 25th, was a normal pul se.

Woul d you expect that in a person had a --

A | think any pulse you would detect would be
called a normal pulse, with the exception of a
pati ent maybe henorrhagi ng, but to grade a pul se plus
1, plus 2, plus 3, they are very artificial. ' ve
never been able to do that in my practice.

| usually note, pulse present.

Q So why in that letter that counsel showed
you today where it says, plus 2 pulse, did you say
that is a normal pulse?

A | would say, that is normal, yes.

Q Even t hough that is not something you have
experience doing?

A | don't grade it that way.

Maybe |'m not -- or don't have as fine a
touch as Dr. W encek.

| think when he says, plus 2, he's saying
t hat the Doppl er exam shows good fl ow.

Q | want to be really precise with this
guestion because |I think it's inportant for the jury

to understand this.
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What you are saying is that, first of all,
when you hear the word normal from Nurse Practitioner
Bartnmus, and she doesn't qualify normal for him
normal for M. Moore, she just said, a normal pulse,

t hat you're making an assunption that it probably

wasn't a normal pulse, but was still a pulse, is that
right?
A No.

My assunption is, that she was able to
pal pate a pulse in M. Moore.

That's the assunption | made because that's
what she said in her deposition

Q Okay.

So you don't put any relevance on the
gquesti on of whether the pulse is a good normal pul se,
or a dimnished pul se?

A No.

Look, if you could feel a pulse in a
chronic path, that is fine.

Whet her it's a grade plus 1 or plus 2, if
you can feel it, that's good.

Q So back to the question of whether you
woul d expect us to find a normal pulse, or a pal pable
pul se, in someone who had already denonstrated his

story of no pulses, when there was a bl ockage to the
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artery.

Are you saying that you m ght feel
somet hing close to a normal pulse in someone who has
a blockage in his artery?

A You can, yes.

Q Woul d t hat be common?

A Not the npst conmmon, no.

Q Normal |y you have to get it by Doppler, get
the bl ood flow by Doppler?

A Well, in the absence of a pulse, you are
certainly able to hear blood flow by Doppler, if
there's blood flow there, you can hear it by Doppler,
yes.

Q And could that bl ood flow by Doppl er under
t hose circumstances, would that have been fromthe
coll ateral sources of blood?

A Yes.

Q I f I understood your testimny yesterday,
the collateral sources would have been created
t hrough the profunda?

A The profunda primarily.

Q How does it, the process of establishing

coll aterals, work?

A Well, you will get a Nobel Price if you and
| can figure that out, but | can give what the
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current thinking is.

The current thinking is, that the demand

for blood creates an anoxygenic environment, that is

t he absence of sufficient oxygen.
In the absence of suffi

t he bl ood vessels to dilate, and

exercise you will continue to di

vessel s.

ci ent oxygen, causes
over time with

ate those bl ood

Now, as humans evol ved we haven't done it

as well as the | ower mammal s. For exanple, a rabbit
wi || have severe ischem a and generate sufficient
Dopplers, it will heal a gangrenous ulcer on its |eg,

humans can't do that, but we can
conti nued exerci sed, absence of t
measure, reducing blood pressure,

could have fairly good coll ateral

devel op with a
obacco a usua
chol esterol, you

flow, so synptons

will be not life-altering, and in fact in sonme
i nstances a pulse will appear.
Q So you gave factors that you know don't

apply to M. Moore, right?

A | used that in a general sense.

Q But we're tal king about

now, and the question of whether

M. Moore right

his collaterals

woul d have been sufficient to generate a pulse in the

presence bl ockage to his artery?
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A Yes.

Q And you just identified some factors that
woul d make it more likely for that to be true and
sai d, someone who doesn't have high chol esterol,

exercised regularly, someone who doesn't snoke,

correct?

A Yes.

Q Do you consi der smoking an inmportant
factor?

A Yes.

Q Did you see anywhere in the record where

ei ther Nurse Practitioner Bartmus or Dr. Lasry

consi dered that factor when they were exam ning M.

Moor e?
A Well, they noted it in the history.
Q It was noted in the history, but do you see

anyt hi ng suggests they considered it as a factor in
eval uating his physical condition?

A Well, that goes without saying.

| f you are exam ning a patient, you ask

about smoking because we know snoking has a
del i quesce effect on the circulation.

Q So he's give themthe benefit of the doubt,
says they did consider it, they would have consi dered

then he had a history of occlusions, correct?
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Yes.
He had a history of snoking?
Yes.

By all accounts, 30 to 40 years, correct?

> O > O >

Yes.

Q He did he have a history of high
chol esterol ?

A | don't know.

| don't recollect that.

Q That is something they also should have
consi dered?

A It would be more the role of the primary
care physician.

Hi gh chol esterol's not an emergency.

Q What I'"'mtrying to get at is, the question
of whether M. Moore was a candi date for having
sufficient collaterals, that it -- or he could
wi thstand this occlusion in his |leg, or whether they
shoul d have done nore investigation to see exactly
the extent of blood flow into his |eg.

A Well, | think their clinical exam nation of
the | eg showed that blood supply was adequate on the
basis of what they recorded, and that that was
appropriate to refer himback to a vascul ar surgeon

to evaluate is there anything you need to do.
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Q
t he doubt
accur at e,

proven to

Again, you're giving the full benefit of
to them that the record they created is
even in light of the fact that M. Moore is

have had an occlusion in his artery, had

none of the factors would have supported good

col |l ateral

give them

bl ood flow, is that your testimny is, you

t hat benefit of the doubt, even in |ight of

t hose factors?

A

record is

Q

Yeah, | have no reason to believe that the
i naccur at e.

Well, except for the fact M. Moore and his

son both said they never took his sock off, and the

fact that

Dr. Lasry has nodified a record from

appears occluded, to possibly occluded.

A

Those to me what are unrel ated, doesn't add

up to a falsification of the record.

Q

Okay.

Il n November they just brought up the record

showi ng in November 2016 November 1st, he had nor mal

DP pul ses.
What does that DP stand for?

A Which date is that?

Q November 1st, 2016.

A And go ahead.

Q It said he had normal DP pul ses?
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f oot .

A

Q

The dorsalis, feels the pulse on top of the

And then it says, at that time there was no

evi dence of calf pain, correct?

A

Q

counsel No

In 20157

No, Novenber 1st, 2016.

MR. MC BRI DE: That's 2015 up there.
MR. ARNTZ: That is.

That's not to record I"mreferring to.
|'"mreferring to the one brought up by
vember 1st, 2016.

THE W TNESS: Okay.

|*ve got it.

BY MR. ARNTZ:

t hey

1st,

went

Q
A
Q
br oug
20167
A
Q
In on
A

Q

You got it?
This is May 9, 2016.
Do you recall the record I'm talking about

ht up to show there were pulses on November

Yeah.

Alittle less than two nont hs before he
the 5th of Decenmber, correct?

Ri ght .

And then he brought up a record that said

it was 12/21/2016, four days before he went into the
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emer gency departnment?
A Ri ght .
Q He didn't conplain of calf pain, did he?
A He was conpl ai ni ng of various pains, and |
remenmber ankle pain | believe was one of the areas he
conpl ai ned of.
He had back pain, | believe.
Q Ri ght .
| can't recall the rest of it.
| don't know if he had calf pain at that
time or not.
Q "1l represent to you | read the record as
was up there and saw no reference to calf pain.
A Al'l right.
Q But it said he was on Xarelto?
A Ri ght .
Q So within a week of going on the 25th he
was on the medication.
We tal ked about the black box warning,
correct?
A Ri ght .
MR. WEAVER: Well, Your Honor, | acks
foundati on.

Calls for speculation he was taking it.
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BY MR. ARNTZ:

Q It said in the record, on Xarelto.

Do you accept that record as true?

A Yeah.

What that means is, that a prescription has
been issued for Xarelto.

Q So are you assum ng that the accuracy of
that record isn't the same as what you woul d expect
fromthe emergency department on December 25th, 2016,
t hat somehow that record is |ess accurate?

A No.

What |'m saying is, that when you say a
patient is on Xarelto, it means the physician has
prescri bed that medi cati on.

It doesn't say anything about is he taking
it, has he filled the prescription or not, you don't
know about that, but the record says that it's been
prescribed for him

Q Okay.

But you don't accept that means he's taking

A Not necessarily.
| *'m t hinking about nyself for exanple and
' m sure others who get prescriptions and don't

necessarily follow the advice.
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Q So now what you're suggesting | guess is,

t hat a person who went through an experience in
November 8, 2012 where he had to have a fenoral
popliteal because he had no pulses in his foot, was
put on Xarelto, has another event in Decenber of

2014, they had to break an occlusion, and another one
in 2015 they had to do the sanme thing, you're saying
you don't thinkg that person took the prescription of
Xarelto seriously?

A | didn't say that.

Q You' re not assumng this record is true as
ot her records you reviewed have to do with Dr. Lasry
and Nurse Practitioner Bartnus?

A Not true.

| didn't say that.

Q So four days before he went in on the 5th
there's no evidence of an occlusion, correct?

A They don't have evidence of i maging of
occlusion at that time.

Q They don't have any pain synptonms in his
| eg suggest he m ght have an occl usion?

A That's correct.

Q He's on Xarelto.

He has normal pul ses present, correct?

A Pal pabl e pul ses, yes.
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Q It says, normal pul ses.

| don't know it said pal pable?
A Okay.

|11l accept that.

Q And then four days l|later he goes in the
emergency department with pain in his calf, an
ultrasound is showing he has an occlusion, but you
assunme that occlusion existed weeks or months before
that, correct?

A That's correct.

Q To what extent are you famliar with the
sympt onol ogy or synptons associated with neuropathy?

A Fairly famliar, yes.

Q You' re aware neuropathy can cause nunbness,
pain, and tingling in the person's feet?

A Yes.

Q And t hat nunmbness can be so pervasive
around the sides of his feet, he m ght |ose bal ance?

A It would be a very advanced case.

' m not sure that is typical at all
Q So you're not famliar with that synptom

causi ng problens for people with neuropathy causing

themto fall, or |ose their bal ance?
A It's a different type of neuropathy where
you | ose a position sense in diabetics, will have
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difficulty wal king because they have | ost pressure
sense in their feet.

Q So to ny know edge there's several
different types of neuropathy, the kind brought on by

di abetes, correct?

A Yes.

Q. The kind brought on by alcohol, correct?
A Yeah.

Q Al cohol i c neuropat hy.

Are you famliar with the neuropathy
brought on by chenot herapy?

A Yes.

Q And there's idiopathic.

What that means is?

A It sinmply means, we don't know what is
causing it.

Q So now within those different categories of
neuropat hy, are you telling the jury that those
different types of neuropathy, diabetic neuropathy,
is different symptonms than a chenotherapy neuropathy?

A | don't know exactly what neuropathy of
chemot herapy is |ike because | don't treat patients
recei ving chemot herapy as a rule.

Q | guess ny question is:

Do you have some source of know edge or
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experience with the concept that one type of
neuropat hy associated with one etiology will be
different than another type of neuropathy?

A |"'m sorry, | can't answer that question.

| " m not that skilled as a neurol ogi st.

Q Okay.

And are you aware the time he went into
seeing to the emergency room on Decenber 25th, 2016
he was using a cane?

A | had read he used a cane, yes.

Q Does that support the conclusion a person
who uses a cane i s somebody who has good bal ance,
doesn't have any instability with his feet, and has a
normal gait?

A Well, you use a cane and have a nor mal
gait, yes.

Q Agai n, you accepted the reference in the
record as being accurate, without paying attention to
the other facts associated with M. Moore, nanely
t hat he used a cane?

A | think it said he used a cane, or even a
wheel chair, five percent of the time is ny

recol |l ection.

Q Okay.

A | don't remenber any of the notes in the
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emergency room commenting on his use of a cane.
Q Let me change gears a little bit.
You -- Are you currently retiring from
academ a?
A Yes.
Q And in association with that, are you also
retiring froman active practice?
A Yes.
Q How | ong has that process been going on?
A About a year.
Q. And does that apply equally to both of
t hose, you have been retiring fromthe academ a at
the same rate you're retiring from your active
practice?
A | retired fromactive surgery over the | ast
year.
l"mstill very active in academ c things,
and editing, and writing in a textbook right now, and
| have plenty of consultative work, so | gradually

sl owed down.

Q You have been in academ a since when?
A Il - -
Q By academ a, | mean having an active

teaching role as a college professor?

A Yes.
Bl LL NELSON & ASSOCI ATES 702. 360. 4677
Certified Court Reporters Fax 702. 360. 2844

109 AA02327




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q How | ong have you been doing that?
| was appointed to the faculty at UCLA in
1972.

Q Since 1972, you have been writing articles
and contributing to books and various other writings
and presentations?

A Yes.

Q l*1l say, your curriculumvitae is a
doctor's word for resume?

A It's just Latin.

Q The curriculumvitae is about as |ong as
| ' ve ever seen one.

You must have over 2,000 articles in here?

A No, 500.

Q Real I y?

A Not counting book chapters.

Q Only one category, | see.

A | published about ten to twelve articles a

year when | was very active.
Q One category | see 373.
You were invited to to do international
| ectures, 27 of those.
| mean, | was going through and doing a
rough assessment of how many different entries there

are, and there's got to be over a thousand entries.
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A Okay.

Q | guess ny question is:

s this all the things you have done since
1972, or did you even go back beyond 19727

A There's about maybe ten that go back before
"72 1 did when | was in training.

Q And what comm tnment of time do these
different things you have contributed to, or writing,
or go and speak, what comm tnment of time does that
require?

A Well, it would be probably a good ten
percent of my time.

A lot of it would be done in the evening
hours.

But all together it probably would be ten
percent of my working hours.

Q And then what percent of your working hours
takes up -- would the academ a take up, and by that I
mean teaching position, whether it be in the hospital
or --

A | would be estimating at maybe 20 percent.

Q So with all this stuff you have done, and
all the things you have done since 1972, is your

testinony that only takes up 30 percent of your time?

A Yeah.
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Q The rest of the time is spending active
practice?

A Yes.

Q How nmuch to you charge to be here?

A For this | charge $5, 000.

However, this is my third day here, and
we're going to have to work out sone type of
reconciliation.

| ' ve have not paid for the hotel nyself, |
don't want you to think that.

But |I'm not sure who has paid for it, M.
Weaver's organization, but it's been three full days.

| left Los Angeles, | left my home on
Tuesday norning at 5:30 a.m, and this is Thursday at
4:20, and I'mstill here.

Q And is your day -- are you saying your
daily rate is $5, 0007
A | said, I've never been involved in

anything like this before.

Al'l I can tell you is, that usually when |
testify in court, it's one day, or a half day, and
it's $5,000.

Q Okay.

So you charge the same for half day or ful

day is the sanme?
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A | never testified for a full day, so |
don't know what the going rate is.
Q But according to your fee schedule, if I
understand you right, you would charge --
A Ordinarily.
Q -- $15,000 for the three days you have been
here?
A How nmuch?
Q $15, 0007
A Well, can you tell M. Waver that that
woul d happen?
| don't know what will happen.
| ' m concerned.
Q Okay.
Let me just say, that would be a very
pl easant occasion if that did occur.
Q You don't have any intention of charging

t hat anmount ?

A | have no idea yet what to do about this.
Q Okay.
Woul d you say -- |I'mjunping around a
[ittle bit, 1'"lIl get back into nmore of a flow here,

but would you say the 28th he was properly assessed
for amputation?

A. Not on the 28t h.
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| think it was -- the application | think
was done by an orthopedic surgeon, and it was a
coupl e of days later he was called in after the they
deci ded that the thronbolysis wasn't going to work.
Q The thronbol ysis was done of the graft,
wasn't it?
A Yes.
And the attenmpt would be for any other
arteries they could access.
Q Was there any evidence they attenpted to

use TPA therapy on the profunda?

A Yes.
Q And were they successful with that?
A They thought it was possibly successful

t hat they reduced the amount of clot there.
Q Isn't it true that in order for the TPA
t herapy to work, you have to have blood fl ow ng
t hrough the area, in other words, there has to be a

way for it to come in and go out?

A. For TPA?
Q Yes.
A. No.

What TPA is, is usually given by a catheter
into the clot itself to dissolve the clot.

So there's no blood flowi ng at that point.
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the condition?

A The anputation?

Q Yes.

A Yes, it was necessary.

Q And you have done that type of treatment
before, you customarily have your patient stay in
| CU?

A | m ssed that.

Q Do you customarily have the patient stay in

the |1 CU department ?

A Wel |,

because it can cause bl eeding,

Moore, from any ot her

of an artery.

you do

I f

the patient's receiving TPA

in M.

site where there's an opening

Q Because the thrombolytic in it?
Yes.
Q And are you famliar with how | ong M.

Moore stayed at

A Bef ore the amputati on,

t he hospita

Q The whole time.

A. Yeah

-- |1 can't

remenber

t he amput ation?

t oget her ?

t he exact number
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of days, but it was in the order of a week.

Q And t hat would have been reasonabl e and
customary for that type of treatment he was
receiving?

A Yeah.

Q And customarily would you have sonebody who
has received that type of treatment go fromthe
hospital, the ICU and go into a rehab facility?

A Yes.

Q How | ong woul d you normally expect to see
someone in a rehab facility?

A You know, it would just depend on what you
wanted to acconmplish in the rehab facility.

It would be some time |ater usually, |et
t he patient go home for the amputation site to heal,
and when that is healed, then you begin to do rehab
to get himready for prosthesis.

So probably actively it wouldn't occur for
say two to three weeks, and then he would go into an
out - patient rehab situation, parallel bar walking,
possi bly even an early fit prosthesis, crutches, all
of that to get him going.

Q Are you famliar with the classification of
acute limb ischema that is in stages?

A. That is in?
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Q St ages, stages 1, 2 and 37

A Yeah.

Q So you see this is a chart broken down into
three stages, and the second stage is 2-A and 2-B?

A Yeah.

Q And you are famliar with this
classification system for acute limb ischem a?

A | am

Q So the first stage says, linb is viable,
not i mmedi ately threatened.

You see there's no sensory |oss, no nmuscle

weakness -- in both the arterial and venous?
A. Yes.
Q Woul d you agree with the first stage of

t hat acute limb ischem a?
A Yes.
Q And the second page -- there is two stages.
Stage A is marginally threatened,
sal vageable if promptly treated, and then it gives

the different things you m ght see, says mnimal dose

or none.
What does that mean?
A | guess it means that there's numbness of
the toes.
Q There may be nunbness the toes m nimal or
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none, correct?
A Yeah.
Q And then in the muscle weakness it says,
none.
And under Doppler it says, often inaudible

in the arterial, and venous audi ble, correct?

A Yes.

Q So in the case of Mr. Moore --

A Are you asking me if | agree with that?

Q Do you not agree with this staging systen?

A | can certainly not agree with it if |
don't.

Q s that your testimny, you don't agree

with the staging system of acute limb ischem a?

A Yeah, | think these are a little contrived,
but an inaudible signal would put the patient into a
3-Bin my estimati on because an inaudible signal is
really very advanced.

Q 3-B or 2-B?

A 2- B.
Sorry.
Q Okay.

So a person who is a 2-A, marginally
t hreatened, sal vageable if not promptly treated, he

may have an audi bl e pulse by Doppler?

Bl LL NELSON & ASSOCI ATES 702. 360. 4677
Certified Court Reporters Fax 702. 360. 2844

118 AA02336




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A Possi bl y.

Q So in the case of Mr. Moore there's been
some di scussi on about the extent to his pain
conplaints in his calf, and that's been m nim zed by
you | woul d say.

Do you agree with that, it has a m ni mal
finding of calf pain?

A No, that is what brought himto the
emergency room on the 25th of December.

Q But in relation to his acute linmb ischem a,
you didn't consider that being a significant finding?

A That is not a finding of acute |inb
i schem a.

It's more the foot pain that signifies
acute limb ischem a.

Q Are you famliar with -- Do you know why
M. Moore came to the emergency department on
Decenmber 5th, Christmas day, of all days?

A Yeah, it was my understanding he had calf
pain, which had conme on after a period of nore
wal ki ng than he generally did.

Q Well, the calf pain had been present for a

day, correct?

A Yes.

Q Okay.
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And are you famliar with M. -- You're
obviously famliar with M. Moore's history of
occlusions in 2015 and 20147

A Yes.
Q And initially the graft in 2012.

Are you aware that his doctor, Dr. W encek,
had told him if you feel anything like this, | need

you to get to the emergency room as soon as possi bl e?

A | "' m not aware of that discussion.
Q Woul d you agree that that is sound advice?
A Now, what exactly is the advice, if he has
Q | f he has pain into his left |ower |inb,

t he place where he had the fem pop graft, if he feels

pain in that area, he should get to the hospital as
soon as possi ble, and have themcall him --

A Well, | think that is okay.

Q Especially, given if fact he's already had
two occlusions and a fem pop?

A Yeah.

Q So you know the reason he went to the
emergency room on December 25th.

Do you find it significant he would go to

t he emergency room on Christmas of all days?

A | suppose you could say, it bothered him
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enough to skip Christmas dinner and go to the
hospital, vyes.

Q Did you see --

A On the other hand, it could be that he went
because he felt there would be fewer people in the
emergency room on Chri st nmas.

It's an impossi ble question to answer.

Q So is that another assunmption you are
maki ng against my client, that he had sone ulterior
moti ve ot her than the fact he had these symptonms and
been told to go?

MR. WEAVER: Obj ecti on, Your Honor.

He asked himto speculate in the first
pl ace.

THE COURT: You are asking himto
specul at e.

MR. ARNTZ: No, |I'm questioning whether he
has specul at ed.

| think he's speculating right now.

THE COURT: Clarify the questi on.

Sust ai ned.
BY MR. ARNTZ:

Q You just testified that he may have gone
because he had this concern, but he may just have

wel | have gone that day of all days because he m ght
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have t hought the number of patients was |ess, right?

A No, | suggested both may have been
operative.

One, he was concerned because of pain in
his calf, he knew he had venous thrombosis in the
past, perhaps he was concerned, and this is not
specul ating, | think he was concerned he m ght have
deep vein thronbosis.

Q So you went from an arterial problem he had
been treated extensively for, and said the reason he
went was because of a DVT, is that right?

Who said that?

Q You just said that.

A Al'l right.

Q The reason he went there was because of a
concern of DVT, not because of an arterial occlusion?

A | don't think M. Moore made a di agnosi s.

| think he sinmply said, it happened.

Q So when he got to the emergency room the
health care providers made a di agnosi s?

A Yes.

Q Okay.

So are you aware of anything within the
records that would help you discern whether it was he

t hought there m ght by fewer patients, or had this
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concern of another occlusion in his artery?

A No, | distinctly remember him saying in his
deposition, it wasn't the same as when he had the
prior occlusions.

Q That's not my questi on.

My question was:

Do you know of anything within the records
t hat woul d support or help you discern whether it was
one or the other of the two notivations you gave for
why he would go to the emergency room on Chri st mas
day?

A You know, | can't tell what was going on in
his mnd at that time.

Q ' m asking if there's anything in the
records could help you do that?

A No.

Q Okay - -

THE COURT: Can | have counsel at the
bench, please?

(Thereupon, a discussion was had between
Court and counsel at sidebar.)

THE COURT: Fol ks, I'"m sorry.

(Thereupon, a discussion was had between

Court and counsel at sidebar.)
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THE COURT: Thank you.

M. Arntz, whenever you ready.

Thank you.

BY MR. ARNTZ:
Q "1l get back to that after we find the
record.

This is the record from 12/25/2016.

This is where he goes in and says, it felt
i ke spasm

The report says, history of DVT on the |eg
and became concerned.

So nothing in that report says anything
about how many patients that were going to be there,
but it does talk about the fact he had nmotivation
because of a concern because of his history, right?

A Yes.
Q Okay.

Do you treat individuals with chronic

occl usions?

A Yes.

Q And how do you treat then?

A Wwell, first of all, we would use what is
call ed conservative non-interventional treatnment.

We obtain if we can a normal bl ood

pressure, normal chol esterol, anti-platelet agents
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such as aspirin, nore recently Xarelto's been
approved for prevention of thronbolytic events, and
commonly stated as a supervised exercise program but
we don't interpret that as going to the gym or
wal ki ng a set distance or number of paces.

That's conservati ve management.

Q And then what is nore aggressive?

A That woul d be obtaining an imaging test to
see is there something that is safely correctable and
that would significantly improve his life activities,
but we won't make an intervention, unless the
cl audi cation has inpacted -- | use the word

cl audi cation as chronic di sease has inmpacted his

ability to live a normal life.
Q And cl audication is another word for pain?
A It's a cramping occurs in the calf with
wal ki ng.
Q Okay.
So he does indicate in his record -- or at

| east the record indicates that he felt spasns in his
calf since the day before, he had a history of
clotting and becanme concerned, right?

A Ri ght .

Q s it your testinony that -- First let me

ask you, you probably don't anynore, but was there a
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time when you were on call for emergency departments
to go and work as a consult for people who were |ike

Dr. Lasry's position mght call you?

A Up until just a few years ago --

Q So --

A -- when they started giving paynents to be
on call, my coll eagues dropped ne out of the call
schedul e.

Q They didn't want you to get the payments?

A They said, we don't want you ol der doctors
wor ki ng so hard

Q So |'"m assum ng your testimony is going to
be, had you been called to see this patient, you
woul d have sent him home, is that right?

A If I would have been on call

Q Had you been on call, and been asked to
conme in see this patient, as a result you would have
sent him home?

A No, | would have probably |istened to the
report that either Nurse Bartnus or Dr. Lasry would
give me and make a decision pasted on that report.

Q Woul d you do a physical exam nation of hin?

If I was called in?

A
Q Yes, sir.
A

If I came in, yes.
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Q | f you saw there was an occlusion in the
ul trasound, and specifically in this ultrasound
showed no evidence of DVP, but they did do a Doppler

of the vein, correct?

A Yes.

Q But didn't do one of the artery?

A Ri ght .

Q Woul d you have gone and ordered anot her

test to doing a Doppler of the artery?

MR. MC BRI DE: Your Honor, can | object?

This is really beyond the scope, and al so
goes into our motion in limne on this subject.

THE COURT: Well, technically it is, but it
does seem like we're going into some other areas.

"1l give you a little latitude, M. Arntz,
but let's bring it back to the topic that was part of
the direct.

MR. ARNTZ: Okay.

l'd like to make a record on that |ater,
but --

THE COURT: That's fine.

BY MR. ARNTZ:

Q So you woul d have done a Doppler of the
artery?

A | would have listened to the arteries in
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t he foot, yes.

Q Is it important for you to know li ke that
staging system tal ked about, it's inportant for you
to know whet her you can hear the blood flow in both
the vein and the artery, correct?

A What it does is backs up my clinica
I mpression

| would have conme in, exam ned him
presumably arrived at the same conclusions Dr. Lasry
had, and then you are the specialist, so | would have
listened to the flow in the artery to back up ny
overall inpression

Q And i f you had done that Doppler of the
artery and found there wasn't blood flow, what would
you have done next?

A Well, that would be a totally different
picture if there wasn't blood flow because the foot
woul d be very different, would be as it was on the
28t h.

Q So is staging the classification system we
| ooked at earlier for a 2-A it says, marginally
t hreatened, but sal vageable if promptly treated, and
then it tal ks about the sensation or |oss, which
could be none, nmuscle weaknesses could be none, but

there is a difference, being what they said, this
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Doppl er signal, the vein being stronger possibly than
the artery, is that your experience?

A No.

They are two totally different signals.

Wth the vein you're listening for blood
flow, and imaging to see if there's clots within the
vein.

And then you're doing augmentation to see
if you can make the bl ood flow accel erate,
decelerate, it's a totally different exam nation,
bet ween the vein and artery.

Q But it was brought up I think yesterday
that it was significant to you that in the ultrasound
done they did a Doppler of the vein, and they showed
bl ood fl ow?

A Yes.

Q So my point is, you could have blood fl ow
in the vein, but not have audible blood flow in the
artery, is that correct?

A | don't think so.

Q So are you saying that this classification

systemis flawed when it tal ked about the Doppler

signal s?

A Yeah, I"m not in agreement with it.

Q Okay.
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Let's tal k about --
A In fact, | don't even agree with the title,
the classification of acute ischem a.
We're tal king about, nunber one, it's not
acute limb ischem a.
Q Are you arguing with the standard for
vascul ar surgery standards?
A | don't know when these were published, or

who published them

Q Do you generally adhere to those standards?
A | would -- | would not classify ny patients
t his way.

Q You would classify them by the five Ps,
which are all done manually by the exam ner, in other
wor ds you get a pul se?

A Yes.

Q A visual, you do these other things that
are not tests, they are exam nations, correct?

A Yes.

Q But in this classification of acute |linmb

ischem a you actually have a test, a Doppler test?

A Ri ght .
Q That confirns blood flow in both the vein
and the artery, but that | guess in your testinmony is

that that is less reliable than a physical exam where
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you're | ooking at a patient?
A No, in -- If I could just simply say that,
| think that when you have an inaudible signal, that

the condition is really a 2-B, not a 2-A, that is how

it differs.
| naudi bl e signal really signifies advanced
i schem a.
Q Okay.

So let's just focus on 2-A, but let's do it
the way you said, and if there's no difference in the
audi bl e signal from the Doppler, that would put it in
a category where it's marginally threatened,
sal vageable if promptly treated.

You agree with that?

A So if there's a signal, | would |eave it at
2- A
Q Isn't that what your inference is?
If it's marginally threatened, sal vageabl e
if pronmptly treated, | don't know what promptly means
in this. | expect they mean, maybe a week or so you

bring the patient in for surgery, and he had an
audi bl e signal.
Yeah, | would | eave that as a 2-A.
Q Al'l right.

| don't mean to be argunentative with you,
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but the words marginally threatened and sal vageabl e
if pronmptly treated, those words to you suggest you
could wait a week to treat hin?

A Wel |, what does marginally threatened nean,
and what does threatened mean?

This is a very subjective description.

Q These are classifications you said you
accept.

Are you telling me you don't know what the
words marginally threatened mean?

A | don't know what they mean by marginally
t hreat ened.

|'d have to read the whole article to
figure out what is going on here.

Q What you don't see in this classification
of acute |linmb ischema is 1 and 2-A, you don't see
actually in 3 or 2-B, you don't see any reference to
extreme pain, do you?

A Well, that's not a category.

It a very sinple table.

It's not a category, it's in the table.

Q It does talk about sensory issues though?

A Sensory | o0ss?

Q Ri ght .

A | think by the way that is not as important
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as a description of pain.

| would do it differently if |I were writing
t he book.
Q | got that.
A | actually have.
Q So if -- Let's say you have somebody in

2-B, what is immediately threatened, salvageable if

i medi ately -- What does revascul arized nmean?
A That is acute ischem a.
Q And that is where you have toes associ ated

with pain, and the rest they are tal king about pain,

correct?

A Now we got pain, yep

Q And the muscle weakness is mld or
moder at e?

A Yes.

Q Certainly there was some evidence he had

muscl e weakness, he was using a cane and had spasm ng
in his calf?

MR. WEAVER: Excuse nme, Your Honor.

That | acks foundation.

There's been no evidence in the record he

had pai n.

THE COURT: wWel | --

MR. ARNTZ: There's evidence in the record,
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maybe not in this medical record.
BY MR. ARNTZ:

Q But he testified he used a cane and a
wheel chair fromtime to time, correct?

A Yes.

Q So if we put himinto that category, you
woul d at | east go and do another ultrasound of his
arteries, wouldn't you?

A If he was in -- or had the description of
2-B, yes, | would do an ultrasound.

Q Woul d you admt hin?

A It depends on the anount of pain he had and
t he changes in his foot, the skin.

But if all of these are true, if he has an

i naudi bl e Doppl er signal, | would get imging and
most |ikely admt the patient.
Q Okay.

The differential diagnoses by practitioner
are important, aren't they?
A Yes.
Q And explain for the jury what a
differential diagnosis is.

A That is a list of things that you think

maybe the diagnosis -- and generally listed from what
you think is the most |ikely diagnosis to the | east
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i kely diagnosi s.

Q Did you happend to read Dr. Barcay's

report?
A His letter?
Q Yes.
A Yes.
Q You saw in there he came in with pain to

the emergency room department, he came in with pain
at a fem pop graft appeared occluded, was given
Percocet in the emergency department for the
treatment of pain, do you renmenber that fromthe
record?

A | can't remenber specifically, but 1'1lI
accept your recitation of it.

Q And Percocet is a pretty strong narcotic
for treatment of pain, isn't it?

A Yes.

Q So if he conmes into the emergency room
conpl ai ning of pain of intensity level of 7, but is
gi ven Percocet, you would expect that pain to
di m nish, wouldn't you?

A Not really because he had been chronically

t aki ng even Oxycodone, which is pretty strong.

Q Do you know whet her he had taken any that
day?
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A No.

Q So they go, and they do a differenti al
di agnosi s, deep vein thrombosis,/S-RT right sprain or
strain, right?

A Al'l right.

Q | believe M. Dr. Barcay m sinterpreted
this record because he also included the arterial
occlusion area, peripheral arterial disease.

Can you see they didn't include that in
their differential diagnosis, did they?

A The diagnosis 1 and 2 are | think fromthe
past history.

Q That's what | think too.

It says 6/27/2015?
A Yeah.
Q So those have been prior differential

di agnoses?

A Ri ght .

Q Of that?

A Ri ght .

Q And yet in the differential diagnosis that

Nurse Practitioner Bartnmus and Dr. Lasry created they
didn't include close in the differential diagnosis?
A Okay.

Q And you think that is okay, even though
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t here was an ul trasound showi ng an occlusion in the
artery?

A Yes, because he didn't have signs and
synptons that would | ead you to believe that was the
current problem

He certainly had artery di sease.
| don't believe the time they exam ned him
that the arterial occlusion was acute, so --

Q You didn't really know at that point, did
you?

| mean, on Decenber 21st, four days
earlier, he had none of those synptonms, he didn't
have any conplaints that | ead anybody to believe he
should go to the emergency room this is all things
he's been through before, so are you saying that even
in light of that fact there have been four days, and

this developed in that time period, that is not

acute?

MR. WEAVER: Objection, Your Honor.

It's quadruple compound.

THE COURT: It is multiple compound.

"Il sustain.
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BY MR. ARNTZ:

Q But you understand the foundation I laid
for that regarding the exam nation on the 21st of
Decenmber ?

MR. WEAVER: It's still quadruple compound.

THE COURT: | don't think that is correct,
M. Arntz.

| f you want to break it down or something,
but you're asking many conpound questions.

MR. ARNTZ: |'"mtrying to get through this,
Your Honor.

THE W TNESS: | appreciate that.

THE COURT: Change a few things.
BY MR. ARNTZ:

Q Do you recall M. Moore was seen on
Decenber 21st, 2016, four days before he went into
t he emergency departnent?

A At the pain managenment clinic, yes.

Q And at that time he didn't say any signs or
symptonms to that practioner he was having an acute

ischem c event, did he?

A No, he reported pain in his |legs, but he
didn't say, | have an acute arterial event.

Q He reported pain in his ankle?

A Yes.
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Q And t hey apparently
one?
A I

t hink so, yes.

Q And within four

t ook a pul se and found

days he had taken himself

because of a concern he had over an arterial problem
to the emergency department, right?

MR. WEAVER: Lack of foundation.

THE COURT: Sust ai ned.

BY MR. ARNTZ:

Q The note |

read to you just

a mnute ago

says, he had a concern for his leg, and that is the
reason he was there, didn't it?

MR. WEAVER: Again, Your Honor, that | acks
foundation it was an arterial problem

That --

THE COURT: You want to put the note up and
see what that description is, get that clarification?

MR. ARNTZ: These are things everybody
heard.

|"'mtrying to get through it.

THE COURT: M. Arntz, put up the docunment

and show the informati on.
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BY MR. ARNTZ:

Q Again, this is the report that conmes in
with, reports left calf pain since yesterday, felt
li ke spasm ng, that's a sign, isn't it, a synptom
that could lead to the conclusion he has a problem
with an artery?

A See, as | read that it says, but reports he
has a history of DVT in the |eg, and became
concerned, and | read that as becom ng concerned that
he hasn't had a recurrent DVT in the | eg.

Q Fair enough.

And my own expert said, it was appropriate
to do an ultrasound to rule out DVT, but in the
process of doing that ultrasound they found evi dence
of an occlusion in the artery?

A Yes.

Q And so knowi ng that he had previous
occlusions in the artery, and that was evident,
wasn't it, by the note of 6/25 where we tal k about
the different diagnoses, and that treatment took
pl ace in June of 20157

A Yes.

Q That showed he had a history of arterial

occl usi on, correct?

A Yeah.
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Q So we have a person comng in with this
concern and that finding fromultrasound, and without
more would you have sent him honme?

A Well, if he had related to me the condition
of his extremty as was noted in the chart, and if
t hat had been related to me that he had no deep vein
t hrombosi s, and he had a graft that | ooked like it
was occl uded again, but he didn't have synptons or
signs of acute ischem a.

| would review that as a chronic condition,
and | think I would probably have said, given the
preanble |'ve said, let nme see himin the office and
see what is going on.

| f he had said that he's got signs of acute
ischema, his foot is cold, he's got pain in the
toes, can't dorsiflex his foot, you know, I'd be in
to take care of that, yeah.

Q So if they called you and said, he
presented with a concern about his |leg, he has a
hi story of acute arterial disease, he's had previous
occlusions, and by the way we have an ultrasound
shows an arterial occlusion, you wouldn't even come
to the hospital?

A It would depend on his condition.

If his extremty had the signs and synptons
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of normal circul ation, what would be the point of
rushing into the hospital?
You are not going to do anything.

Q You named a couple of things, you would
have done the -- already you said you would have done
a Doppler of his artery?

A | woul dn't have changed anyt hi ng.

| woul d have heard audi bl es, given the
signs and symptoms reported by Dr. Lasry and Nurse
Practitioner.

Q Agai n, your entire opinion is based on
whet her or not they actually did that pulse test,
isn't it?

A You' re absolutely right.

Q You would agree with me, wouldn't you, if
Dr. Lasry failed to actually put his hands on M.
Moore and exam ne him that would be below the
standard of care?

A If Dr. Lasry had not exam ned him that
woul d.

| ' m not going to comment on emergency
medi ci ne standards of care, but | would expect Dr.

Lasry in the ordinary treatment of the patient would

do that.

Q You certainly would not have been able to
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make the statenment you made in the |ast question if
you accept all those records as true, if in fact you
had reason to suspect he had not put his hands on him
and tested his pul se?

A | don't have any reason to expect he didn't
put his hands on him

Q Woul d you agree with me that the same would
be true for Nurse Practitioner Bartnus, if she
represents in the record she did a physical exam and
actually hadn't, that would be bel ow the standard of
care?

A Yeah.

Q In fact, that would be beyond the standard
of below the standard of care, would be a violation
of their oath as practitioners, wouldn't it?

A Yeah.

Q Creating a fraudul ent record?

A That's right.

Q | *'m ski pping through a | ot of stuff, so I
"' m wi ndi ng down.

What are the surgical options for someone
who has an occluded artery?

And "1l ask you next if they differ based
on whether it's chronic or acute, the surgical

options for an occluded artery?
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A For with acute ischem a?

Let's start with acute ischem a.

Wth acute ischem a.

Surgi cal options would be to extract the
clot using a type of balloon catheter, and try to
restore flow that way.

It's not particularly successful.

So today we generally go for lysis first

with an attenpt to dissolve the clot.

Q |s a surgical thrombectomy an option?
A Yes.
Q Okay.

How about re-grafting it?

A That's possibly an option, yes, you could
put in a second graft, but if your first graft is not
functioning, then the second graft is a very poor
prognosi s.

Q When you say, a secondary graft, what do
you mean?

A | f you put in a second by-pass.

Q Okay.

| think you actually wrote an article many

years ago on using a profunda to create a secondary

graft?

A Yes, made a novie of it.
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Q Is that something still an option?

A Unfortunately, it hasn't been practiced
wi dely, but it is an option, and it's sometines
appropri ate.

What you would do is, take the graft off
the profunda to avoid re-operating on a previously
di ssected area.

Q You testified that your opinion is, he
woul d have | ost his |l eg regardless, and I'm assum ng
t hat opinion is based on -- or an assunption on ny
part, you wouldn't have adm tted him on the 25th?

A G ven the record in the chart, no.

Q | f you had admtted himon the 25th, do you
have an opi ni on whet her he would have |ost his |eg
anyway?

A | think he was destine to | oss that |eg
because of continual progression of disease.

| think he was devel opi ng end stage
di sease, wasn't going to be corrected other than
temporarily.

Q So previously you testified that that could
have been a nunber of nmonths, could have been a year

or nmore, correct?

A Yes.

Q And inmportantly, it also may have invol ved
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a different type of anputation, wouldn't it?

A Possi bl y.

Q M ght have been bel ow the knee?

A It could have been

Q So himnot getting admtted on the 25th
possi bly created a | oss of chance on his part to have
a successful treatment and have a | onger period of
time with his |leg, correct?

A What was done?

| mean, under what circunmstances?

Q If he's admtted, and they are treating him
with TPA, or treating himwith something to break up
that clot, and if successful, that chance could keep
his I eg I onger was | ost by not being admtted?

A If it were to be successful, and they
opened up the graft, and there was flow through the
graft, he would have retained his extremty for a
| onger period of time.

Q At the very | east had he not retained it
forever, he would end up having anmputation, he | ost
the chance to have on anputation below the knee?

A | can't say that because of the unusual
anatomy he had, not having an internal iliac artery,

and then having a profunda that was comprom sed.
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Q So my question is, not whether he would

have had a different outcone.

My question is:

Did he | ose the chance to have a different
outcome by not being admtted on the 25th?

A I - -

MR. WEAVER: Specul ati on, Your Honor.
THE COURT: Overrul ed.
THE W TNESS: | don't think so.

BY MR. ARNTZ:

Q So even if he been admtted on that day in
Decenber of 2016, Decenber 25th, even getting
admtted that day, he's still going to |lose his |eg
above the knee?

A Well, | can't really answer that.

What | can say is, the di sease was
progressive, and he would eventually have had an

anput ati on no matter what was done on the 25th.

Q But it could have been years | ater,
correct?

A It woul d have been shorter than that.

Q Well, you said -- earlier you said, a year

Are you saying, it's only a year?
A Probably a year because let's say he been

admtted the 25th, they opened up his graft, and
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margi nally improved circulation, it would have
clotted soon thereafter as it had done two previous
occasi on.
Each tinme it clots the situation is worse,
inevitably will lead to an anmputation.
Whet her it's above the knee or bel ow the
knee, | can't tell you.
Q But those were chances he | ost by not
getting admtted that day?
A You're asking me -- Let's say he been
admtted that day.

The adm ssion doctors would have exam ned

him said, well, his leg's okay, let's not do
anyt hi ng.
Q You' re specul ating that is what would have
happened?
MR. WEAVER: Well, Your Honor, he's asking
himto specul ate.
THE COURT: Yes.
Sust ai ned.
Agr ee.
He may finish his answer.
BY MR. ARNTZ:
Q Are you done?
A | finished, yeah.
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Q That is based on rank specul ation, isn't
it, that that is what health care providers that --
THE COURT: \What is the objection?
MR. WEAVER: Specul ati on.
THE COURT: He was with the phrasing of the
guesti on.
Now, the fact it's already admtted,
sust ai ned.
BY MR. ARNTZ:
Q That is based on specul ation as to what
t hey woul d have done, isn't it?
A No, it's based on my know edge of vascul ar
surgery what would have been done.
Q It's at | east based on a present assunption
t hey wouldn't have called a cardio-vascul ar surgeon
isn't 1t?
A No -- Well, here's what | think:
| think he didn't have an indication to be
admtted to the hospital on the 25th.
| think he didn't have an indication for a
vascul ar consultation on an emergency basis.
He did have an indication to be followed up
with his vascular surgeon and primary care doctor.
So whet her or not he's been admtted to the

hospital, that's encouraging nme to specul ate.
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| can't tell what would have happened.

Q And that conclusion is based on the fact he
didn't do a full arterial ultrasound, right?

A Ri ght .

Q And a full arterial ultrasound could have
done other arteries besides just the grafts, right?

A Ri ght .

Q So we don't know if there were clots in the
profunda at that moment, but if there had been clots
in the profunda at that moment, plus the clot in the
graft, wouldn't you have admtted hin®

A If | had known all of that information,
probably because if that had existed at that tine,
his signs and synmptonms would have been nuch worse
poi nting towards an adm ssion.

MR. ARNTZ: That's all | have.
THE COURT: M. Weaver, anything on
redirect?

MR. WEAVER: Qui ckly.
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BY MR.

Q

REDI RECT EXAM NATI ON OF DR. SAMUEL W LSON

WEAVER:

Dr. W lson, none of the opinions you

previously gave in response to the questions | posed

have changed, have they?

A

It doesn't change any of ny responses, no.
MR. WEAVER: Thank you.
No additional questions.

THE COURT: Any questions from any of the

jurors?

ext ent

We do have some jury questions.
So we will review them and then to the

there are any to ask, we'll ask them of you,

and you respond to the jurors, and | will give

counsel

bench,

an opportunity to foll ow-up.

THE W TNESS: Okay.

| ' m happy with that.

THE COURT: Can | have counsel at the
pl ease?

(Thereupon, a discussion was had between

Court and counsel at sidebar.)

THE COURT: Okay.
Doctor, these are juror questions.

| f you could provide your answer to the
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jury, unless we have an objection, the attorneys will
foll owup.

' m not at liberty to explain any of this
information, simply read the questions exactly as
they are written, and you --

THE W TNESS: Can | have a piece paper to
write down?

THE COURT: | "' m not going to ask them al
at once, one at a tine.

I f you would Iike to see the papers, you
can see them

THE W TNESS: No, that's okay.

THE COURT: \What is your definition of a,
gquot e, pal pable pulse, and is that definition
different from a pul se descri bed as, quote, normal ?

|f so, howis it different?

THE W TNESS: Okay.

A pal pable pulse is the sensation of
pul sation that you feel when you put your hand over
an artery.

It requires a certain mniml blood
pressure for you to feel that pulse.

And ordinarily it would be over a hundred,
dependi ng on whether if the artery's got a | ot of

calcification, as in a diabetic pressure would need
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to be higher to feel the pul se.

The second part of the question was?

THE COURT: | have to read the question
exactly as written.

What is your definition of a pal pable
pul se, and is that definition different froma pul se
that is described as normal ?

If so, howis it different?

THE W TNESS: A pal pable pulse, if you can

feel it, is generally considered normal.

Some physicians will grade it and say,
well, it's not very strong.

Others will say, it's very, very strong.

To me, a normal pulse in nost circunmstances
is if you feel it, and you can hold your finger up to
your radial artery right now, and you can feel your
pul se.

| think that covers it.

| f the questioner wants to foll ow-up --

THE COURT: | just indicated, |I'm not at
i berty, nor they, to supplement the question.

After you answered the question, there's
pl enty nore by the way, | will then give counsel the
opportunity to foll ow-up.

THE W TNESS: Okay.
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THE COURT: | f you have nore to give the
jurors, that is fine.

THE W TNESS: No, | think we've covered
what a pul se is.

THE COURT: Next questi on.

I n your experience is there a medical
deci si on between the term appear, and, possible
appear, and possible in quotes, with regard to a
medi cal condition?

THE W TNESS: Yes, there's some difference.

Appears to me means that the technician or
radi ol ogi st 1 ooking at it thinks it's occluded, but
not conmpletely sure.

Possi bl e means that, you know, this could
be occluded, but I'm not conmpletely sure.

So | think they are very close in meaning.

| wouldn't parse it anynmore than that.

THE COURT: Okay.

Woul d an ultrasound be performed with a
knee- hi gh sock on, would a knee-high sock be
instructed to be left off until post ultrasound
exam nati on was conpl ete?

THE W TNESS: The answer to that is:

You wouldn't do an ultrasound with the sock

on, and you would | eave the sock off until you finish
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the ultrasound exam

THE COURT: Dr. Wlson, in any occlusion in
the major arteries, and grafts are collateral, the
best system the |last resort, is to get adequate
bl ood flow to | ower extremties?

THE W TNESS: Yes.

THE COURT: Dr. Wlson, is it possible
following a fem pop graft to have pal pabl e pul ses at
one hospital visit, require a Doppler at the next
visit to defect blood flow, and be able to have
pal pabl e pul ses at any subsequent visit?

THE W TNESS: Of course.

If you go into a very cold exam ning room
your pul ses, your arteries, will constrict, and it's
very difficult to feel a pulse.

|f you go into a warmroomlike this one, a
hot room then your arteries will dilate.

|f you come out of the shower for exanple,
you are flushed, blood is circulating, the heat has
dilated all your arteries, and you are sure to feel a
pul se.

It will vary between exam ners.

Dr. Lasry could feel a pulse, and | would
go there and maybe not, so sure, or vice versa, and

you if see doctors clustered around a patient trying
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to determ ne, do you feel it or not.

So yes, you could feel a pulse at certain
times and be absent in other times, absolutely.

THE COURT: Can an artery be chronically
occluded for decades, or how |l ong can an artery be
chronically occluded before it turns into an acute
occl usion?

THE W TNESS: An artery can be chronically
occluded for decades.

In fact, M. Moore's right femoral artery
has been chronically occluded since 2012, that is
ei ght years, not a decade, probably occluded before
then, but it hasn't at this point progressed.

And if M. Moore takes an oath to avoid
t obacco, to keep his cholesterol fine, his
hypertensi on down, and treat it with Xarelto, it may
never give him acute occl usion.

But that | don't have a crystal ball to
| ook into it.

THE COURT: Would there be a difference in
di agnostics, and/or treatment for occlusion in major
arteries, or in native arteries, versus by-pass
grafts?

THE W TNESS: Not really, there wouldn't be

a difference in eval uati on.
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The difference here was that the graft had
been included two previous times since it had been
pl aced, that is the difference.

And with the chronic occlusion your big job
is to determne is this limb viable right now or is
it not, and if it's not, we got to do sonething.

And if it's viable, even though the graft
is occluded, you decide is this something where
coll aterals are providing sufficient circulation to
keep the leg alive, and if it is, that could be a
stabl e situation, we call that stable claudication
where the patient has symptonms of chronic occl usion,
but is able to battle through Iife and get the things
he needs to do done.

THE COURT: W th an apparent occlusion on
12/ 25/ 16, could M. Moore have been instructed to
take nore mlligrams of Xarelto for a greater effect,
so to help free the occlusion?

THE W TNESS: No.

THE COURT: And - -

THE W TNESS: The reason is, it would
reduce bl eeding to his brain or sonme other site.

THE COURT: Could M. Moore have been given

a more potent bl ood thinner or other medication,

either in the ER, or prescribed fromthe -- I'm
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sorry, Juror Number 7, let me start again.

Could M. Moore have been given a nore
potent bl ood thinner or other medication, either in
the ER, or prescribed fromER, to help free the
parent occl usion?

THE W TNESS: Bl ood thinners such as
Xarelto, or more commonly often Coumadin, you have
heard of would not affect the clot at all. Those are
given to prevent extension of a clot.

So if the patient has acute ischem a, we
woul d generally give an intravenous Heparin that goes
to work right away and prevents extension of an
ongoi ng clotting process.

So | believe, if I can say this without
getting in trouble, | believe that the clot had been
there for some period of time because it couldn't --
or wasn't able to be dissolved on the 28th, which
suggests to me it was an organi zed adherent cl ot.

Ot herwi se, you would have had the same
result on the 28th as they had maybe prior years.

THE COURT: Okay.

THE W TNESS: So no, blood thinners would
not have affected the outcone.

THE COURT: All right.

M. Weaver.
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MR. WEAVER: No questions, Your Honor.
THE COURT: No foll ow up?

M. Arntz.

MR. ARNTZ: | got a coupl e.

RECROSS- EXAM NATI ON OF DR. SAMUEL W LSON

BY MR. ARNTZ:

Q Wth respect to the folks, are you aware
Dr. Lastry would have testified -- Dr. Lasry
testified the pul ses would have been di m ni shed, and
Nurse Practitioner Bartmus said the pulse was normal,
do you make a distinction between those two?

A | accept Dr. Lasry's conmment, and if that's
how he grades the pulses, that's fine.

In my purposes of, if there's a pul se
present, that means that there's arterial pressure,
arterial flow, and that is satisfactory.

Q Are you aware M. Moore has testified, and
will testify here, the only time he was instructed to
take his sock off was during the ultrasound?

A | believe that came out in one of the
depositions that that was said in one of the
depositions.

Q And you just testified that the -- an

occlusion can be chronic and be there for decades,
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and specifically said, the one in his right thigh --

A Yes.
Q -- has been there for eight years, but you
also said that -- well, then in the same question you

said, it hasn't progress, but your overal
perspective of this disease is, it's progressive,
right?
A It has hasn't progressed to acute ischem a

yet, but no doubt it's progressing.

MR. ARNTZ: Okay.

THE COURT: s that all?

MR. ARNTZ: Yes.

THE COURT: Doctor, that conpletes your
testinony at that tine.

Thank you.

THE W TNESS: Thank you.

THE COURT: Al right.

Ladi es and gentlenmen of the jury, we're
going to take our overnight recess.

Thank you for your patience by the way.

We went | onger than expected today.

You will be returning tonmorrow norning at
9:00 a.m here in this courtroom and we may have a

different | ocation at some point, but tomorrow

morning we'll start here.
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(Jury admoni shed by the Court.)

THE COURT: We'Il see you tomorrow nmorning
at 9:00.
Have a good ni ght.
(Jurors excused fromthe courtroom)
(Proceedi ngs concl uded.)
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REPORTER' S CERTI FI CATE

|, Bill Nelson, a Certified Court Reporter
in and for the State of Nevada, hereby certify that
pursuant to NRS 2398.030 | have not included the
Soci al Security number of any person within this
document .

| further Certify that | amnot a relative
or enployee of any party involved in said action, not

a person financially interested in said action.

/sl Bill Nelson_

Bill Nel son, RMR, CCR 191
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CERTI FI CATE

STATE OF NEVADA )
) ss.

CLARK COUNTY )

I, Bill Nelson, RMR, CCR 191, do hereby
certify that | reported the foregoing proceedings;
that the same is true and correct as reflected by ny
original machine shorthand notes taken at said time

and pl ace.

/s/ Bill Nel son

Bill Nelson, RVMR, CCR 191
Certified Court Reporter
Las Vegas, Nevada
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