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TRAN

IN THE EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

DARELL MOORE, ET AL, )
)

Plaintiffs, )
)

vs. ) Case No. A-17-766426-C
) Dept. No. 25

JASON LASRY, M.D., ET AL,)
)

  Defendants.  )

JURY TRIAL

Before the Honorable Kathleen Delaney

Wednesday, February 12, 2020, 11:30 a.m.

Reporter's Transcript of Proceedings

REPORTED BY:

BILL NELSON, RMR, CCR #191
CERTIFIED COURT REPORTER
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APPEARANCES:
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Philip Hymanson, Esq.
Joseph Hymanson, Esq.
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Alissa Bestick, Esq.
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I N D E X

Jury Instruction conference - Pg. 4
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Las Vegas, Nevada, Wednesday, February 12, 2020

* * * * *

(Thereupon, the following proceedings were

had out of the presence of the jury.):

THE COURT: We're resuming the trial in the

matter of Moore versus Lasry and Bartmus.

We do not have the jurors present at this

time because the primary purpose for convening today

at 11:30 was to settle jury instructions.

Before we do that however I want to address

the two matters that were raised at the end of the

day yesterday.

The first matter that was raised, or at

least I guess the first matter I'm going to discuss,

was raised with Mr. Arntz, who asked for the

admission of I believe it was Joint Proposed -- or

Joint Exhibit 203.

MR. ARNTZ: 203 and 210.

THE COURT: And those were related to

medical bills of St. Rose and Kindred Hospital.

MR. ARNTZ: That's correct.

THE COURT: And a bit of an argument was

made yesterday, but I did indicate I'd give counsel

an opportunity to make a rebuttal argument if they

AA02989
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wish to make today.

Mr. Arntz, do you want to highlight

anything for why you believe the evidence you

provided is sufficient to not only relate these bills

to the injury, but also the reasonableness of them to

be able to be entered without objection?

MR. ARNTZ: So the bills themselves, the

treatment, nobody disputed any of that.

I asked for expert testimony from Dr.

Barcay I think it was, and he agreed the

hospitalization associated with the amputation and

recovery was appropriate.

I didn't ask him to sign off on the amount

of the bills because we've put this before Your Honor

before the trial, and it was ruled we could put the

bills to the jury, have them determine if they are

reasonable.

The only issue was whether I linked them up

to malpractice, which I did through Dr. Marmareano.

THE COURT: Mr. Weaver.

MR. WEAVER: Thank you, Your Honor.

I would briefly say, there still needs to

be expert testimony on whether or not the bills are

reasonable and customary.

THE COURT: It's my understanding certainly

AA02990
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that you have to have expert testimony that the

treatment what the bills are for is causally-related,

it's necessary related to the injury.

I don't dispute that, and I think -- I

don't think there's any way to dispute we have that.

But I hear you saying that there needs to

be an additional layer of expert testimony to testify

that the bills themselves, the amount of them, are

reasonable and customary in the jurisdiction, and I

don't have any authority related to that.

MR. WEAVER: We'll get to that quickly.

But two things about that, Your Honor, even

on the point of the tie-in to the treatment, Dr.

Marmareano did not testify that it was tied to it.

Neither did Dr. Barcay.

So there's that issue that it hasn't been

tied to the reasonableness and customary not only in

an amount, but the care and treatment, and especially

anything having to do with any of the rehab what is

reasonable, and customary, and necessary.

But here's an additional issue:

If as Plaintiff says on the 25th Mr. Moore

would have been admitted into the hospital for I

guess three or four days like the time before, that

was a very significant amount of time before, so that

AA02991
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at a minimum there needed to be expert testimony on

was -- had he been admitted on the 25th, to deduct it

from the amount from the 28th through the conclusion

of the rehab, or there has been whatever amount would

have been incurred had he been hospitalized on the

25th.

THE COURT: I actually struggled to connect

with it, thought it was -- had just been a long day,

but I'm still struggling to connect with it.

Why if something else hypothetically

occurred that didn't incur these bills, are you able

to go to the jury to be determined for

reasonableness?

MR. WEAVER: For the simple fact that if

they are claiming the malpractice caused this lump

sum amount, but had the malpractice not occurred, it

would have been a lesser amount, then that lesser

amount needs to be deducted from what that total

amount would be.

So for example if an allegation is that

there should have been a laparoscopic appendectomy

instead of an open procedure because it wasn't

diagnosed in time, you wouldn't deduct from the total

amount of the open procedure, which would have more

hospitalization, at least what the amount of the

AA02992
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laparoscopy would be for the lesser amount.

THE COURT: That would have been otherwise

necessitated.

MR. WEAVER: Exactly.

THE COURT: I understand your argument.

MR. WEAVER: Whatever that is, 150, 1,000

or 90,000 or whatever it was from 2015, I don't know,

but if that were established to be the bench mark,

there would have needed to be expert testimony to say

what that was.

So to ding us with an extra huge amount

that would have been incurred anyway is extra

problematic.

But the bigger point is, there needed to be

expert testimony on both prongs, the necessity of the

medical care, and the amount, and there wasn't

either.

THE COURT: What about Mr. Moore's

testimony that Mr. Arntz took him through, he gave

him a little hard time, went through a lot of detail

about what he did, and what he did next, and what

hospitalization he had next, and all of that, what

about that testimony, does that count?

MR. WEAVER: Well, no.

But only for the simple reason all it was,

AA02993
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was you went in on the 28th, you had the amputation

on the 2nd, you stayed until X amount of time, then

you went for treatment for how long, and any home

health, and how much, so I think it's relevant in the

sense that it identifies that he got some care and

treatment, but to the reasonableness of the care and

treatment, and to the amount, in fact he didn't even

say what the amount was, there wasn't even an attempt

to get the information in through Mr. Moore, and I

understand why, it would have been difficult for Mr.

Moore to be talking about medical bills and the

amount, but again that is what experts are for.

THE COURT: Mr. McBride, did you want to

add anything?

MR. MC BRIDE: Nothing, Your Honor.

THE COURT: Mr. Arntz, final argument?

MR. ARNTZ: Well, they already briefed this

and provided the case law, and the case law doesn't

say what they claim it says.

The case law was about whether you have to

have expert testimony on the issue of causation, the

issue of reasonableness of medical bills.

So I don't know whether the case law they

proposed --

THE COURT: Well, I know you're at a

AA02994
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disadvantage because you don't have the dailies, but

the argument's been made that neither Dr. Marmareano

or Dr. Barcay separately or together actually gave

sufficient testimony on those bills, that treatment

as being medical necessity stemming from the injuries

here.

MR. ARNTZ: Well, what I got from Dr.

Marmareano was that the malpractice resulted in him

being hospitalized for an amputation, that the

amputation was the result of malpractice.

So that is my causation to that.

What I discussed with Dr. Barcay, I think

it was Dr. Barcay, was whether or not that the

amputation was necessary, and whether hospitalization

associated with that was necessary.

What I didn't do was, present the bills to

any of them because the Court already ruled that

those bills can go to the jury, and the jury can

decide.

THE COURT: I understand, and that wasn't

really my question.

It was more, did you sufficiently meet the

burden through the experts to show that this

treatment that these bills represent was necessitated

by the injury?

AA02995
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MR. ARNTZ: I don't understand the argument

about asking for something that didn't happen, but

because it wasn't committed on the 25th.

THE COURT: Anything to add to that?

MR. WEAVER: No.

Just for clarity, the questions were not to

Dr. Barcay, they were to Dr. Wilson, they did an

amputation, is it reasonable to be in the ICU for X

amount of time.

THE COURT: I'm going to admit Joint

Proposed 203 and 210. My reason for doing so, is

while there could have been more expert testimony

related to these particular treatments represented by

these particular bills, I do believe there was

sufficient testimony through the experts, and coupled

with the Plaintiff's chronological explanation of the

circumstances that showed that the hospitalization

for the amputation and the rehab after were a medical

necessity related to as a result of the malpractice

that's been alleged, and that these didn't relate to

any other medical conditions or medical need, and

that based on the totality of the circumstances we do

not need an expert to get the bills themselves

admitted into evidence, they can come in upon the

testimony, and again through the Plaintiff's

AA02996
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testimony, and under the circumstances we have I do

believe it's appropriate to go to the fact finder.

So they will be admitted.

The other matter that was raised yesterday

was the Rule 50 motion for judgment as a matter of

law on the jury trial motion made by Mr. McBride, and

I also indicated there I would give an opportunity

for there to be additional argument made.

Obviously we need to make a finding if

we're going to grant a directed verdict at this time

with relation to that claim, it would be that a

reasonable jury would not have an evidentiary basis

to find for the party on the issue, and you made some

argument as to why, and I think I merely focused on

Dr. Marmareano was the appropriate expert to have

testified to the circumstances, but I don't want to

jump on your argument, so what would you like to

highlight for that today.

MR. MC BRIDE: Yes, Your Honor.

I actually did send an e-mail, I don't know

if you seen it, it was in response to yours

previously, where I provided pages from Dr.

Marmareano's testimony, provided it to all counsel as

well.

But I did also print it out, and if I could
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just hand those to you.

THE COURT: Sure.

MR. MC BRIDE: You can see from the pages

it's page 5 through 50 of his testimony, and I'll

refer you to the highlighted portions, but basically

those pretty much -- I think I went through in great

detail the fact that he is not qualified as an

emergency room physician, and if you look even at

page -- I believe it's page 51, lines 8 through 18.

Question, but you're not an emergency

medicine physician, correct?

Answer, well, somewhat.

I don't know how you define emergency room

physician, but I'm not the doctor like Mr. Lasry, Dr.

Lasry, should be, but I'm on call for vascular

surgery, so I see them in the ER, but as some people

would say, well, you seen them in the ER, you

provided care in the emergency room.

Then I go through there and get him to

again be qualified on this, he tried to say he was an

expert because he visits patients in the emergency

department.

Again, I asked him, you are not an

emergency room physician, a board-certified emergency

room physician, like Dr. Lasry, correct?
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Page 52.

Answer, true.

Question, this is at line 4 through 9 --

You don't spend your full day practicing emergency

medicine who would treat all sorts of different types

of complaints from a heart attack, to a common cold,

to a trauma case in the emergency department?

Answer, true.

Going on to page 53, talking about his last

time he worked in an emergency department was during

his internship and residency as a surgeon, going back

to 1994 and 1995.

Line 7 through 15.

Question, All right. So that is the last

time you would have actually spent a significant

amount of time rotating through the emergency

department as part of your internship or residency,

correct?

Answer, let me repeat this.

You are a hundred percent correct.

This is the last time I've been in training

in the emergency room spending time.

Then he talks about -- later that page he

talks about how he sees patients, but they are

patients of his he sees in the emergency room.
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It says:

Question, you're specifically treating your

prior patients who might return to the emergency

department because of a vascular issue, right?

Answer, or cardiac or thoracic, yes.

Next page. You are not treating other

patients in the emergency department on a regular

basis for every other type of ailment or potential

complaint, a broken arm, or any of those things,

true?

True, sir.

Then I go through, he's not a member of any

organization and the rest, Your Honor, is highlighted

there for you.

He hasn't done any sort of research, hasn't

done anything that would qualify him as an emergency

room physician.

And, Your Honor, it's very clear from the

jury instructions that exist that Your Honor provided

to all of us, and I believe it's jury instruction --

THE COURT: I just used page numbers,

didn't really number them yet in case there were some

to add, but can you refer to them by the page number?

MR. MC BRIDE: Right.

And it talks about -- I could find the
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exact one, it talks about the description of

professional negligence.

If I could find it real quick, Your Honor,

it talks about the fact that -- Hold on one second --

It says, the jury instruction, it's jury instruction

9.6, 2018 modified, and I pointed out --

THE COURT: What is the page number?

MR. MC BRIDE: It's the description of

professional negligence.

THE COURT: Page number?

MR. MC BRIDE: I'm sorry.

The page number, I don't -- 28.

THE COURT: The bottom of the page?

MR. MC BRIDE: 28.

I actually quoted that in my e-mail to you,

that's what I was referencing.

THE COURT: I'm looking at my draft now and

want to keep it here.

I see it now.

MR. MC BRIDE: It says, professional

negligence means, the failure of a provider of health

care in rendering services to use the reasonable

care, skill --

THE COURT: That is not page 28.

Did you say page 28?
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MR. MC BRIDE: Professional negligence

definition --

THE COURT: No.

MR. MC BRIDE: I'm sorry, Your Honor.

THE COURT: I thought I had it, but you

said page 28, so I left.

That is there, but it's not the definition.

Page 22 is where I see the definition, jury

instruction 9.1.

MR. MC BRIDE: Right.

So it talks about professional negligence

and the definition of it.

It basically says, as I've quoted, it means

the failure -- professional negligence means the

failure of a provider of health care in rendering

services to use reasonable care, skill, or knowledge

ordinarily used under similar circumstances by

similarly-trained and experienced providers of health

care, which act or omission is the proximate legal

cause of personal injury or wrongful death.

In this particular case, Your Honor, in a

medical malpractice case NRCP 41(a) provides the

background for claims against a health care provider,

actually the whole intent of that statute, and when

it was modified back in the day, back in 2005 I
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believe it was, first the requirement of having an

expert affidavit, an expert testify, from a physician

who was in the same or similar practice as the

individual, and the reason that the Defendant -- and

the reason for that is, that you can't have for

instance a urologist testifying to the standard of

care of a neurosurgeon for example. They are

completely different practices.

And in this particular case it's the same

thing we have here, we have a physician

board-certified and trained, and we had two other

experts, Barcay and Shoji, in addition to Dr. Lasry,

testify what the standard was.

Plaintiff's did not offer Dr. Jacobs

testimony in this case. I know they claimed he was

unavailable due to knee surgery, but the point of the

matter is, that evidence was never presented, and Dr.

Marmareano by his own acknowledgment is not qualified

as a cardio-thoracic surgeon, with no experience

other than his training as an emergency room

physician, to testify as to standard of care.

THE COURT: One thing that stands out to

me, and I don't want to belabor this too long, we got

to get to the others, but when -- I believe it was

Mr. Weaver's questioning, and he was being questioned
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about maybe not so stellar reviews, he went into

quite a bit of detail about treating, and the people

come to him, and they have to deal with whatever

they've got, and all of that discussion to me sounded

like he was talking about emergency room treatment.

I see what you're showing me now, but I'm

confused by that.

MR. MC BRIDE: I don't believe that was the

testimony in terms of the -- what Mr. Weaver -- I'll

let him address that if he needs to -- but I don't

believe there was any issue about that.

I think he was talking about a patient that

would come in, and he would be called as a consult is

what he testified in this case where he would take a

patient back to surgery, and it had to do with his

efforts to take care of a patient that by his

accounts the reason why that grading system was not

accurate was because these patients had been hit by a

bus or a car, and wasn't his fault that the patient

ultimately died.

He was just called in to do the surgery.

That is an entirely different situation

than we have here.

THE COURT: All right.

Mr. Arntz or Mr. Weaver.
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MR. WEAVER: No, Your Honor.

THE COURT: Mr. Hymanson.

Sorry.

MR. P. HYMANSON: That's all right, Your

Honor.

I appreciate Mr. McBride's dailies, but I

don't think it changes anything, Your Honor.

I think the first thing you look at is the

Staccato case, it is Staccato versus Valley Hospital,

122 Nevada 526, that is a case, a medical malpractice

case, says there's no requirement the Plaintiffs'

expert medical witness be from the same specialty as

the Defendant.

The issue is simply one of the witness'

actual knowledge, and I think that certainly is the

case here.

I think that you can -- to wrap this up

even quicker, you can go to another case, the

Fernandez case, 108 Nevada 963, that says generally

expert testimony must be used to establish medical

malpractice, unless propriety of treatment or lack of

it is a matter of common knowledge of the layman.

And the lack of treating, looking at the

leg and examining it, there isn't one witness up here

that didn't say that was below the standard of care,
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and you didn't need an expert board-certified with 50

years experience for the jury to know if they go in

for an examination, and are not examined, that can't

possibly be anything, so I think Rule 50 falls.

And actually there was a discussion

yesterday about having to be from the same state,

that was the law sometime ago, that is not the law

anymore, that's has been overturned, just have to be

qualified, and I think Dr. Marmareano was.

THE COURT: What were his qualifications

that came in?

I understand he doesn't have to be in the

same specialty, but if the most you can point to of

any significant time in the ER was when he was doing

training, how is he -- based on the dailies how is he

qualified?

MR. P. HYMANSON: I don't think that was

his testimony, Your Honor.

His testimony was, that when he's on call,

he would go to the ER, and they have to the handle

whatever is there.

They get called in on referrals all the

time, and this is certainly the reason, would have

been the case for someone like Dr. Marmareano to be

called in, and he would have used his specialty to be
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able to address these issues, and that happens in

every ER room in the world.

So I think that Dr. Marmareano has extra --

I think he's board-certified in three classifications

and deals with emergency medicine on a daily basis.

So I think that the fact he didn't have

training specifically in the ER is a misnomer because

if there's a problem in the ER, and it's

cardiovascular, it requires his specialty, they get

called in on a daily basis when they are on call, so

that is not something -- in order to be able to

handle those situations that requires a certain

expertise has to be maintained, and it seems he can

maintain that throughout the decades of his practice,

so I don't think the standards for Rule 50 have been

met, and I think based on the case law in Nevada they

should be denied.

THE COURT: Thank you, Mr. Hymanson.

Mr. McBride any follow-up?

MR. MC BRIDE: Very quickly, Your Honor.

The Staccato case does not hold what

counsel says it does. In fact, the Staccato case

involved a physician who was testifying in -- an

emergency room physician testifying as to the

standard of care of a nurse in administering
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intramuscular injections, that is a very big

difference, because in that particular case the

parties agreed, and this is quoting from Staccato,

that Dr. Fisher, the expert, had the training,

education, and specialized knowledge necessary to

administer an intramuscular injection.

That was an agreement they had, so in this

case I have never agreed. In fact, it's always been

our position that Dr. Marmareano is not the expert to

testify.

Originally his testimony, Your Honor, when

he was designated, was to talk about causation

issues, and they had Dr. Jacobs to talk about

standard of care, they had a board-certified

emergency room physician to do that.

Because of his unavailability, or whatever

occurred, at the end of the day they still had the

opportunity to present evidence by the way of

attempting to read his deposition, or at least moving

this Court for that introduction to -- over my

objection -- if the Court found that it was

reasonable, and he was unavailable to enter that

testimony into the record. They didn't do that.

So they had to use a fail-safe method was

to try to call Dr. Marmareano, who clearly is not --
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he's testified he doesn't practice emergency room

medicine.

It's in terms of the qualifications, and

what he does, and what Dr. Lasry and Nurse Bartmus

do, those are entirely different specialties.

So it's not just a matter of whether or not

they practice in the same specialty or not, in this

particular case there's no evidence he's qualified to

talk about the standard of care of an emergency room

physician, or a nurse practitioner in the emergency

room.

THE COURT: All right.

So I think one of the things that seems to

be over-arching is, I have to sort of address it --

it's really not the Court's consideration is just

because there was a Dr. Jacobs who could have

testified, who would have not been able to be

disputing this, and didn't testify, it doesn't

necessarily mean that the Court can't and shouldn't

look at who did testify to see if it was sufficient.

Again, the standard is, would a reasonable

jury not have a legally evidentiary basis to find for

the party on the issue, in order to grant a Rule 50

(a) motion.

While yes, it's true that Dr. Marmareano
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did not have the same emergency room experience, I

understood Mr. Hymanson to be quoting the case for

generally that purpose, not comparing the underlying

facts were the same.

We certainly can't have anybody that is so

divergent, they can't testify across that sort of

divergence, but what we have here is a situation

where a doctor who does practice through the ER in

the sense of consultations, takes calls and takes

people to surgery from those situations, and deals

with the very issues that we have here, I cannot find

I don't believe -- I think it would be an abuse of my

discretion to grant judgment as a matter of law on

this issue, solely on the basis Dr. Marmareano has

some obviously different practice experience from Dr.

Lasry and Nurse Practitioner Bartmus, but I don't

believe it's to the degree sufficient to indicate

that the jurors would not have a sufficient

evidentiary basis to find for the party.

I think there has been enough information

come in through these witnesses and the overlap

sufficient if you will between Dr. Marmareano's

practice and the circumstances here to warrant the

Court allowing the fact finder to give that

consideration.
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So respectfully I don't know, you know, as

we go along in this trial, I try to keep track of

what I think, if I'm making calls that could end up

with appellate issues, and those that wouldn't.

At the end of the day I just make the calls

the best I see them.

Whether this is one or not, I don't know,

but I do believe it would be, or I want to be on the

side of not granting versus granting, and then

dealing with that issue as a question of whether or

not it should have gone to the fact finder, I think

there is enough to go to the fact finder, and the

Rule 50 motion is denied in that regard.

MR. MC BRIDE: Thank you very much.

THE COURT: Thank you for the opportunity

to hear those matters and make those rulings.

We do have not as much time as I hoped, but

we have some time to get to the jury instructions.

I apologize again for the late hour, my

technical issues were the lights went out while I was

here working last night up in the building, somebody

blew a fuse up on 17, it affected 17, 16 and 15, and

I was working by lamp light, feeling like I was in

the dark ages, and it took me a lot longer than I

anticipated, and we had some issues with the lighting
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but it was kind of a mess.

But in any event what I would have

summarized for you in the e-mail, I didn't because it

was so late, was for the most part I believe I have

incorporated all of the joint proposed, as well as

all of your Nurse Practitioner proposed, with one

exception, and then Mr. McBride on behalf of Dr.

Lasry proposed one the same as Nurse Practitioner

Bartmus seeking with regard to strength and weakness

of evidence, that was the one I reached out to all

counsel about last weekend.

I did not find support for that instruction

in the statute, that was not included.

But otherwise the major differences I think

from what were proposed to what is included here were

that I used the 2018 version, which also was

inclusive of medical malpractice or professional

negligence type instructions, and I separated out the

loss of consortium from the medical malpractice.

I just think it's clear when I see a

verdict form, we haven't discussed that yet either,

but a verdict form talks about loss of consortium,

it's such an odd term, so strange, I don't see how we

get away without having instructions to help

understand this is Mrs. Moore's claim.
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It was plead in the second Amended

Complaint a little bit sort of collectively with the

Plaintiff Mr. Moore, and not really set out as a

separate one, but I think the instructions benefit

from being separate and distinct.

So those were the major changes.

The only mistake I saw I made, and I'm sure

there's plenty, because I really haven't had the

chance to review it since I sent the draft, was I did

inadvertently left out Plaintiff's proposed relating

to a person who has a condition or disability at the

time of the injury is not entitled to recover

damages.

MR. ARNTZ: I'm going to withdraw the loss

of chance.

THE COURT: I did not put that in because

you indicated that would be your intention, and there

had been briefing from the parties, so I did not

include that, but I did accidentally leave out the

other one you proposed, and I don't think there was a

dispute, but Mr. McBride had indicated that he wanted

to look at it further, maybe Mr. Weaver as well, so

if he had any concerns, but it's my intention to

include this instruction.

I did not look to see if there's a 2018
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version of this instruction, the one being proposed I

believe is based on the original patterned

instructions from 1986, but we can make that

adjustment.

So let me start with I guess, to try to

keep it simple, were there any major either

typographical errors, legal errors, or problems that

you had with the draft set presented last night?

MR. MC BRIDE: The only one I see that

needs to be modified, because in light of Your

Honor's ruling, is page 30, it's talking about

damages.

THE COURT: Okay.

MR. MC BRIDE: In light of that, Your

Honor's ruling, I was going to first say that both 1

and 2 should not be included, but I think in light of

Your Honor's ruling earlier about the medical

expenses as a result of the incident that you're

allowing those exhibits, I think that is fair in

terms of the past medical expenses.

THE COURT: Can you just scroll down?

It's there.

MR. MC BRIDE: 5.1.

THE COURT: That is specifically why I

didn't put instruction numbers on there, because I
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had page numbers on the document.

I don't know why you can't see them.

MR. ARNTZ: I don't know either.

THE COURT: I didn't want to have

instruction numbers in case they changed.

I'll complete the final set as soon as we

break and send them too electronically because you

might want to use them in your closings.

MR. MC BRIDE: Your Honor, when they are

printed out, they do show the page numbers because

Mr. Weaver and Miss Bestick have the page numbers.

THE COURT: I don't see them on my

computer.

MR. MC BRIDE: We have IPads, and maybe

that is the problem.

So I guess my point is --

THE COURT: Did you find it though?

MR. ARNTZ: I found it.

MR. MC BRIDE: I think with that

understanding, number 2 should be eliminated because

there's been absolutely no medical expenses testified

as to what he's going to incur in the future as a

result of this.

THE COURT: Any dispute to that, if this is

just how the draft was sent to me by counsel?
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MR. MC BRIDE: Right.

MR. ARNTZ: No, that was the focal point of

Fish's testimony, was some of his lifecare plan is

medical.

I don't know how --

THE COURT: Mr. McBride.

MR. MC BRIDE: Well, I think in terms of

the actual future medical expenses, I don't know that

Dr. Fish identifies that those are all going to be

necessarily incurred as a result of this.

In fact, when I asked him the question,

these would have been -- the only question I asked

him was whether or not these particular expenses

would have been incurred even if he had been

unsuccessful on the 25th in having the proper -- the

thrombolytic therapy, and the leg had to be amputated

at a later date, it's the same expenses he would have

listed there, so in that respect I don't think that

there's -- I think that demonstrates in his mind it

would have been the same either way, whenever he lost

his leg.

So I don't think that was sufficient to get

that as actual medical expenses.

THE COURT: I hear your argument, but I'm

going to leave the instruction as is.
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The only thing I did remove was the

reference to loss of consortium there because I set

that out separately in the other, but I think Dr.

Fish did testify to reasonable medical expenses may

be incurred in the future, talking about hip

replacements and other things, I think, so we won't

change that one.

Was there anything else from the draft the

Court sent?

MR. MC BRIDE: Not that I saw, Your Honor.

MR. WEAVER: No.

THE COURT: Mr. Arntz?

MR. ARNTZ: No, Your Honor.

THE COURT: What about now Mr. Arntz's

Proposed 1 that was related again to having the

condition or disability coming into the time of the

injury, any opposition to that being included?

Again, it was my intention to include it,

just was inadvertently left out.

MR. WEAVER: Briefly, Your Honor, in the

sense that based on Dr. Marmareano's testimony, Dr.

Marmareano said that he didn't take that into

account, simply said had there been care and

treatment within the standard, the amputation would

not have occurred, so I don't think there was any
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testimony of any aggravation under any condition,

especially by Plaintiff's experts, and our expert

says -- you know, took the position that what

happened on the 28th was entirely 100 percent

unrelated to anything on the 25th.

So giving the jury an instruction that

there might have been an aggravation of the 25th, or

the 25th was a progression of what happened on the

28th, I think that would be incorrect.

MR. MC BRIDE: And just one other thing on

that, Your Honor, just to follow-up with what Mr.

Weaver said.

In fact, if I'm not mistaken, that is one

of the main arguments, been the main argument in fact

that all of the providers in this case who documented

an exam of Mr. Moore are lying, and that's the basis

of their entire theory in this case, and they did not

examine his leg, did not provide any treatment to him

whatsoever, so with that in mind there's no treatment

that would have exacerbated or contributed to the

condition he had in this case that -- and there's

been no testimony to that effect.

THE COURT: I guess that is where I, when I

first read this proposed, the reason I didn't include

it was because there's certainly been ample testimony
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that Mr. Moore was not a healthy man coming into the

25th and under the circumstances, but as Mr. McBride

pointed out now, Mr. Arntz, if really the argument is

they didn't treat him that day, this one is geared

towards aggravation of a pre-existing condition,

whether that non-treatment of an existing, or

emergency situation, how do we get to this

instruction in that regard?

MR. ARNTZ: Well, the jury has to be

instructed on the law that you take the Plaintiff as

you find him, and the previous condition instruction

is one way to do that.

They have to understand that this person

comes in with all this disease, and they take them as

it is, and those pre-existing conditions actually

should have given them a heightened sense of urgency

about treating him because of his underlying vascular

disease and so forth.

So I don't know whether the instruction

there is to give, other than this one to advise the

jury that you take the Plaintiff as you find him.

THE COURT: I'm not sure what else, but at

this point I'm inclined not to give it because I

think it's accurate to indicate, there's no testimony

here or allegation that anything -- they aggravated a
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pre-existing condition, and so I don't see how I can

give that, but if I can find something that speaks to

-- I think we do have some instructions in fact that

talks about whatever condition he was in, and maybe

not worded exactly like you said, but give me a

second to see if I can find it, but --

MR. ARNTZ: Let's say hypothetically the

jury's considering saying, well, his condition, his

health was bad, and it was wrong to send him home,

well that was the aggravating factor, sending him

home, it took a condition that they could have

treated at the time, and it became aggravated because

of the underlying disease.

So maybe there's a better instruction, but

that is obviously something I can argue to the jury.

THE COURT: I'm looking to see what I was

thinking of in terms of another instruction that

talked about it.

I don't see it.

MR. MC BRIDE: Your Honor, I have the 2018

book. I don't see anything would talk about that,

and I do think Mr. Arntz pointed out that certainly

is an argument he can make, but in terms of the

actual instruction on it, I don't think it applies in

this case.
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THE COURT: I think the instruction would

be confusing, and I'm going to decline to give the

instruction.

The only other one I didn't give again was

proposed by both Nurse Practitioner Bartmus as well

as Dr. Lasry, and it was worded, as you may consider

the ability of each party to provide evidence if a

party provided weaker evidence when he could have

provided stronger evidence, you must distrust the

weaker evidence.

I went to the statute that was referenced,

we confirmed there was a typographical error in the

statute, but I did get the corrected reference, and I

still did not see support in the statute. That

statute pertains to disputable presumptions and has

some specifics about when presumptions can be made,

but I didn't see anything would satisfy and support

this instruction.

Anything counsel wants to make as a record

for the Court declining to give this instruction?

MR. MC BRIDE: No, Your Honor.

MR. WEAVER: No, Your Honor.

THE COURT: Are there any other

instructions that weren't given, at least in some

modified form, based on the 2018 instructions that we
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should include in the Court's exhibits as those not

given?

Because I'm going to -- I know sometimes

those get filed, and maybe that is just protocol, I'm

trying to save you all some work, and give it to the

clerk to mark as Court's exhibits, those few

instructions not given by the parties.

Mr. Arntz, anything else?

MR. ARNTZ: No, Your Honor.

THE COURT: Okay.

Mr. Weaver.

MR. WEAVER: No, Your Honor.

THE COURT: Mr. McBride.

MR. MC BRIDE: No, Your Honor.

THE COURT: All right.

I'll pull it together for the clerk to make

Court's exhibits, the instructions that were not

given that was proposed by the Defendants, and the

aggravation instruction proposed by Mr. Arntz not

being given as well.

I also want to note that that from the

dailies that you argued in support of the Rule 50

motion, Mr. McBride, I did give it to my clerk to

make a Court's exhibit of that as well.

MR. MC BRIDE: Thank you, Your Honor.
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THE COURT: What exhibit is that?

I thought it was right here.

THE CLERK: I didn't pull everything up

yet.

The jury's not here.

THE COURT: Okay.

All right. Court's Exhibit Number 28.

Thank you for the time today.

I do plan to start right at 1:30.

There's usually a straggling juror, but

we'll be ready to proceed, and we'll do the

instructions and go from there.

MR. MC BRIDE: Verdict forms, did we

decide --

THE COURT: We do need to talk about that.

It was a little confusing.

I didn't try to go into that last night

because there had been a set of special verdict forms

proposed initially, and then there was some follow-up

dialogue, and I saw a joinder, I thought it was --

because it was styled by Mr. Weaver to Mr. McBride as

special verdict form, but then I saw dialogue in the

e-mail with Mr. Arntz saying he was okay with it,

except he wanted something regarding the Plaintiff's

findings up front, so I think we're down to one
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version with maybe a little minor tweaking.

Am I mistaken?

MR. MC BRIDE: I think the distinction is,

there were two submitted.

The original one we had did not include St.

Rose, or hospital employees, and --

THE COURT: That's the real issue.

MR. MC BRIDE: Mr. Weaver brought that

argument up.

I'll let Mr. Weaver address that in

particular, since he's better versed on that.

THE COURT: That's what I'm forgetting,

there was this issue, Mr. Arntz was imposing the

inclusion of the hospital, and some dialogue about

the fact they elicited testimony about -- I'm going

to forget the name -- it begins with a W, but there

was a nurse also didn't do what they were supposed to

do, but before we go there, can we just confirm the

way it's styled, Defendant Jason Lasry M.D.'s

Proposed Special Verdict filed February 9th that

right now is the one that everybody's suggesting we

use as a template, and then just a matter of

adjusting it, is that correct?

MR. ARNTZ: Yes, Your Honor.

MR. WEAVER: Yes.
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MR. MC BRIDE: Correct, Your Honor.

THE COURT: So let's talk about what comes

to question 5, and the employees of St. Rose

Dominican Hospital's breach of standard of care, and

then question 6 in regards to that as well, and then

of course they are listed in the break down of the

percentage of fault, on what basis would we include

the hospital at this time, other than what you have

already said?

MR. WEAVER: Well, probably nothing other

than that.

In a nutshell, under the Piroozi case of

2015 in medical malpractice cases the Nevada Supreme

Court said, whether a dismissed party, settled party,

whatever amounts to a third party tort feasor, who is

not a party may be on the verdict form if there is

evidence to support that non-party's negligence.

Here the support for that non-party tort

feasor's negligence is actually from Plaintiffs,

which would make it undisputed.

Mr. Moore very clearly testified, as did

Mrs. Moore, and as did Christopher Moore, that Mr.

Moore was not touched, his leg was not touched by a

single person in the hospital, including the nurse

who allegedly falsified the document by saying that
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she charted the examination of his leg.

They even went to the degree of saying, no

male human being even touched him in the hospital.

So the discharge nurse aside, it's

certainly an allegation by the Plaintiff the triage

nurse, Nurse Kuchinski, an employee of the hospital,

did not examine his leg as she had a duty to do, and

as she documented that she did.

So I mean, I don't even think there's room

for it to be an issue.

That is their allegation, that's their

support, that's their testimony.

THE COURT: Mr. Arntz, anything?

MR. ARNTZ: We never -- A couple things.

First, the hospital was dismissed, they

didn't settle out.

Second, the records don't reflect that

Nurse Kuchinski did a pulse check on his foot.

All that was discussed there was his vitals

and so forth, and he testified they did do that, so

to say that no person testified to that is

inaccurate, it was talked about taking to that room

where they did the triage, and if it was Nurse

Kuchinski, he doesn't deny she touched him with the

vitals, but more importantly is the fact that no
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expert, none whatsoever, has criticized any hospital

employee.

In fact, to the contrary, whenever they

were asked, do you have any criticisms of the

hospital, Dr. Marmareano said, no.

So the only people we're talking about --

and it's important to recall that my first questions

to both Dr. Lasry and Nurse Practitioner Bartmus had

to do with their owning of their own diagnosis.

Do you take responsibility for your own

diagnosis, or do you put it on somebody else?

That is the issue here.

The difference in diagnoses that were

applied has nothing to do with the triage nurse,

nothing to do with the hospital employees, so we are

not critical of hospital employees, not going to hear

me criticize a single person in the hospital in my

closing argument, but there's no competent evidence

to support it even if I wanted to.

MR. WEAVER: Your Honor, I would

respectfully disagree on that.

Mr. Moore doubled down yesterday on his

testimony consistent with what he said in his

deposition, that not a single person touched or

examined his leg.
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The son Christopher very specifically

testified in trial, more solidly in this deposition,

that no nurse and no nurse practitioner and no doctor

examined or touched his leg.

So what all of the experts were asked about

Nurse Practitioner Bartmus and Dr. Lasry was, would

it be below the standard of care to document an exam

you didn't do, and of course all the experts say,

yes.

So of course that equally applied to Nurse

Kuchinski.

I asked Dr. Barcay, which was the common

sense question, if the allegations are that all of

this is a big conspiracy, if the allegations are

everybody who said they examined the patient

falsified the medical records, wouldn't that include

Nurse Kuchinski, and the obvious answer is, yes.

So it's not accurate to say there's no

testimony that Nurse Kuchinski didn't examine his leg

because that came directly from every -- Mrs. and

Mrs. Moore and Chris Moore, so the hospital has to be

on the verdict form.

They can argue until the cows come home to

the jury that they don't want the jury to apportion

any liability to the hospital, obviously since they
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are not a party, but we're entitled to have them on

the verdict form because there's evidence of their

negligence, even if Plaintiffs want to run away from

it now because they don't want them on the form.

MR. ARNTZ: That is ridiculous.

We never contended anybody from the

hospital did anything wrong, and there's nothing in

the records that suggest Nurse Kuchinski did do a

pulse on his leg.

MR. WEAVER: May I respond, Your Honor?

The issue's not whether or not she did a

pulse.

It's Mr. Moore who doubled down as recently

as yesterday afternoon to insist his leg was never

touched.

The issue is not whether there was a pulse.

It is Plaintiff saying over and over and

over again not one single person touched his leg,

including Nurse Kuchinski.

The issue's not the pulse.

MR. ARNTZ: The records don't show Nurse

Kuchinski touched his leg, that's my point.

We didn't criticize anything Nurse

Kuchinski did, she was the nurse did the examination

of the vitals, but nothing in this record says she
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touched the leg.

THE COURT: Here's what I'm going to do:

I'm not going to include the hospital in

the form.

I understand the argument, that there's

some case law would support other potential

negligence parties being able to be included, whether

they are present in the case or not.

I don't believe under the totality of the

circumstance that is this case.

We've had testimony, I think you can say

Mr. Moore doubled down, that is true, but I think

everything about this case has been lined in what did

Dr. Lasry do, what did Nurse Practitioner Bartmus do.

I don't subscribe the answers in the fine

tuning of those questions to be understood that it

goes broader than that, and while there was some

discussion about whether or not Nurse Kuchinski did

what the nurse was supposed to do, or not, again as

Mr. Arntz points out, the allegations in the case,

the circumstances, the records reflect are what they

are, there was some handling of him and the sort of

back and forth as to what he remembers, and how he

was examined, and who did what they are going to have

to see what they believe, but this case is squarely

AA03030



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

BILL NELSON & ASSOCIATES 702.360.4677
Certified Court Reporters Fax 702.360.2844

46

about Dr. Lasry and Nurse Practitioner Bartmus, and I

don't think any door has been opened to add the

hospital as an additional party based upon the

totality of the circumstances.

So respectfully I'm going to decline to do

that.

As to the special verdict forms, we will by

eliminating questions 5 and 6, and the reference to

question 6, the follow-up as a directional as to how

to apportion the harm amongst the parties.

The only other adjustment I can see that

might need to be made is under question number 7 as

it's numbered now, which would be renumbered.

There's no reference to prior medical, but so we need

to add that line.

There's only future and past pain and

suffering.

MR. ARNTZ: Delete the lane for past?

THE COURT: Otherwise, where these numbers

are left, I think the verdict form reads much more

clearly.

We have to make a determination first

there's been a breach of standard of care.

We have then have to make the determination

of if it's the proximate cause, and then what money
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is apportioned, and I think the form is well put

together in that regard.

I'll make the adjustments to the form, make

the numbered adjustments to instructions.

Are you intending to use the instructions

in your closings, and having an electronic version

would be beneficial?

MR. MC BRIDE: Sure.

I do have a few of them that are referenced

in my closing.

The only other thing too, obviously the

Court didn't mention it, but obviously to remove the

fact it says Defendant Jason Lasry, M.D,'s Proposed

Verdict Form and just make it a proposed special

verdict?

THE COURT: With the caption what the jury

instructions are.

If I get them to you as we're coming in

here today and me reading the instructions, it's

going to take me 15, 20 minutes to read them, do you

have time to incorporate them in?

MR. MC BRIDE: Yep.

THE COURT: So I'll do them right now.

MR. ARNTZ: I'd like a hard copy in Word,

but also would like to get a copy of the verdict form
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and settle on the wording, so I can put numbers in

it.

THE COURT: It's always in Word, I only

work in Word Docs.

I don't know what to say, but a hard copy

though, I guess you can have mine.

MR. ARNTZ: I don't have to have a hard

copy.

THE COURT: I only have the one I printed

out.

I assumed everybody would have them, but

you're welcome to have this one.

MR. MC BRIDE: I would request a hard copy

of the verdict form.

THE COURT: Of course.

All right.

Lunch break.

See you back at 1:30.

(Thereupon, a luncheon recess was had.)

- - - -
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REPORTER'S CERTIFICATE

I, Bill Nelson, a Certified Court Reporter

in and for the State of Nevada, hereby certify that

pursuant to NRS 2398.030 I have not included the

Social Security number of any person within this

document.

I further Certify that I am not a relative

or employee of any party involved in said action, not

a person financially interested in said action.

_ /s/ Bill Nelson______

Bill Nelson, RMR, CCR 191
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C E R T I F I C A T E

STATE OF NEVADA )

) ss.

CLARK COUNTY )

I, Bill Nelson, RMR, CCR 191, do hereby

certify that I reported the foregoing proceedings;

that the same is true and correct as reflected by my

original machine shorthand notes taken at said time

and place.

/s/ Bill Nelson

----------------------------
Bill Nelson, RMR, CCR 191
Certified Court Reporter
Las Vegas, Nevada
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C L A R K  C O U N T Y ,  N E V A D A
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  6

  7
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                        )

  9           P l a i n t i f f s ,    )                        
                        )

 10 v s .              )  C a s e  N o .                            
        )  A - 1 7 - 7 6 6 4 2 6

 11 J A S O N  L A S R Y ,  M . D . ,  E T    )
A L . ,                     )  

 12                         )  D e p t .  N o .  2 5  
                        )

 13           D e f e n d a n t s .    )
_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _

 14  

 15 J U R Y  T R I A L  V E R D I C T
_ _ _ _ _ _ _ _ _ _

 16
B e f o r e  t h e  H o n o r a b l e  K a t h l e e n  D e l a n e y  

 17 T h u r s d a y ,  F e b r u a r y  1 3 ,  2 0 2 0 ,  2 : 3 9  p . m .  

 18 R e p o r t e r ' s  T r a n s c r i p t  o f  P r o c e e d i n g s
_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _
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 20
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 22

 23

 24

 25 R E P O R T E D  B Y  R O B E R T  A .  C A N G E M I ,  C C R  8 8 8
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  1 A P P E A R A N C E S :     

  2
F O R  T H E  P L A I N T I F F S :     B r e e n  A r n t z ,  E s q .

  3                        P h i l i p  H y m a n s o n ,  E s q .
                       H e n r y  H y m a n s o n ,  E s q .

  4

  5
F O R  T H E  D E F E N D A N T S :     R o b e r t  M c B r i d e ,  E s q .  

  6                        K e i t h  W e a v e r ,  E s q .
                       A l i s s a  B a s t i c k ,  E s q .

  7                        

  8

  9

 10

 11

 12

 13

 14

 15

 16

 17

 18

 19

 20

 21

 22

 23

 24

 25
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  1      L a s  V e g a s ,  N e v a d a ,  T h u r s d a y ,  F e b r u a r y  1 3 ,  
                        2 0 2 0

  2
                      *  *  *  *  *

  3

  4             -  -  -  -  -

  5 ( T h e r e u p o n ,  t h e  f o l l o w i n g  p r o c e e d i n g s  

  6      w e r e  h a d  i n  o p e n  c o u r t  a n d  i n  

  7      t h e  p r e s e n c e  o f  t h e  j u r y . )  

  8             -  -  -  -  -

  9

 10 T H E  C O U R T :  T h e  C o u r t ' s  o f f i c e r  h a s  a d v i s e d  

 11 t h a t  t h e  j u r o r s  h a v e  r e a c h e d  a  v e r d i c t .   

 12 C a n  I  s e e  b y  a  s h o w  o f  h a n d  w h o  t h e  

 13 f o r e p e r s o n  i s ?   

 14 J u r o r  N u m b e r  5 .   

 15 H a s  t h e  j u r o r  r e a c h e d  a  v e r d i c t  i n  t h i s  

 16 c a s e ?   

 17 T H E  F O R E P E R S O N :   Y e s ,  m a ' a m .

 18 T H E  C O U R T : H a s  t h e  v e r d i c t  f o r m  b e e n  

 19 c o m p l e t e d  a n d  s i g n e d  b y  y o u  a s  t h e  f o r e p e r s o n ?   

 20 T H E  F O R E P E R S O N :   Y e s ,  m a ' a m .

 21 T H E  C O U R T : C a n  y o u  g i v e  t h e  v e r d i c t  f o r m  

 22 t o  t h e  m a r s h a l  t o  b r i n g  f o r w a r d  t o  t h e  C o u r t ,  

 23 p l e a s e ?

 24     T h a n k  y o u .

 25 I  a m  g o i n g  t o  p r o v i d e  t h e  v e r d i c t  f o r m  t o  
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  1 t h e  c l e r k ,  w h o  i s  g o i n g  t o  r e a d  t h e  r e s u l t s  o n  t h e  

  2 v e r d i c t  f o r m  i n t o  t h e  r e c o r d .

  3 T H E  C L E R K :  D i s t r i c t  C o u r t ,  C l a r k  C o u n t y  

  4 N e v a d a ,  D a r e l l  M o o r e  a n d  C h a r l e n e  A .  M o o r e ,  

  5 i n d i v i d u a l l y ,  a n d  a s  h u s b a n d  a n d  w i f e ,  v e r s u s  J a s o n  

  6 L a s r y ,  M . D . ,  i n d i v i d u a l l y ,  T e r r y  B a r t m u s ,  A P R N ,  C a s e  

  7 A - 7 6 6 4 2 6 ,  D e p a r t m e n t  2 5 .   

  8 S p e c i a l  v e r d i c t ,  w e  t h e  j u r y  i n  t h e  

  9 a b o v e - e n t i t l e d  a c t i o n  f i n d  t h e  f o l l o w i n g  s p e c i a l  

 10 v e r d i c t  o n  t h e  q u e s t i o n s  s u b m i t t e d  t o  u s .   

 11 Q u e s t i o n  N u m b e r  1 :   D i d  D e f e n d a n t  J a s o n  

 12 L a s r y ,  M . D .  b r e a c h  t h e  s t a n d a r d  o f  c a r e  o w e d  t o  

 13 D a r e l l  M o o r e ?   

 14 A n s w e r :   N o .   

 15 Q u e s t i o n  N u m b e r  2 :  D i d  D e f e n d a n t ,  T e r r y  

 16 A P R N ,  b r e a c h  t h e  s t a n d a r d  o f  c a r e  o w e d  t o  D a r e l l  

 17 M o o r e ?   

 18 A n s w e r :   N o .   

 19 D a t e d  t h i s  1 3  d a y  o f  F e b r u a r y ,  2 0 2 0 ,  

 20 f o r e p e r s o n .   

 21 L a d i e s  a n d  g e n t l e m e n  o f  t h e  j u r y ,  i s  t h i s  

 22 y o u r  v e r d i c t  a s  r e a d ?   

 23 A L L  J U R O R S :  Y e s .

 24 T H E  C O U R T : W o u l d  e i t h e r  o f  t h e  c o u n s e l  

 25 t a b l e s  l i k e  t o  h a v e  t h e  j u r o r s  i n d i v i d u a l l y  p o l l e d ?

4

AA03048



  1 M R .  W E A V E R :  Y e s ,  Y o u r  H o n o r .   

  2 T H E  C O U R T :   W h a t  t h a t  m e a n s  i s ,  o f  c o u r s e ,  

  3 a s  w e  h a v e  d i s c u s s e d  b e f o r e ,  o b v i o u s l y  y o u  d i d n ' t  

  4 h a v e  t o  a l l  a g r e e  t o  r e a c h  a  v e r d i c t ,  m a y b e  y o u  d i d ,  

  5 m a y b e  y o u  d i d  n o t .   

  6 T h e  q u e s t i o n  t h a t  m y  c l e r k  j u s t  a s k e d  w a s ,  

  7 t h i s  i s  i n  f a c t  t h e  v e r d i c t .   

  8 T h e  n e x t  q u e s t i o n  i s  g o i n g  t o  b e  y o u r  

  9 i n d i v i d u a l ,  w h e t h e r  o r  n o t  t h i s  w a s  y o u r  v e r d i c t .

 10 T H E  C L E R K :   J u r o r  N u m b e r  1 ,  i s  t h i s  y o u r  

 11 v e r d i c t  a s  r e a d ?

 12 J U R O R  N U M B E R  1 :   Y e s .   

 13 T H E  C L E R K :   J u r o r  N u m b e r  2 ,  i s  t h i s  y o u r   

 14 v e r d i c t  a s  r e a d ?   

 15 J U R O R  N U M B E R  2 :   Y e s .   

 16 T H E  C L E R K :   J u r o r  N u m b e r  3 ,  i s  t h i s  y o u r  

 17 v e r d i c t  a s  r e a d ?   

 18 J U R O R  N U M B E R  3 :   Y e s .   

 19 T H E  C L E R K :  J u r o r  N u m b e r  4 ,  i s  t h i s  y o u r  

 20 v e r d i c t  a s  r e a d ?   

 21 J U R O R  N U M B E R  4 :   Y e s .   

 22 T H E  C L E R K :   J u r o r  N u m b e r  5 ,  i s  t h i s  y o u r  

 23 v e r d i c t  a s  r e a d ?   

 24 J U R O R  N U M B E R  5 :   Y e s .   

 25 T H E  C L E R K :   J u r o r  N u m b e r  6 ,  i s  t h i s  y o u r  
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  1 v e r d i c t  a s  r e a d ?   

  2 J U R O R  N U M B E R  6 :   Y e s .   

  3 T H E  C L E R K :   J u r o r  N u m b e r  7 ,  i s  t h i s  y o u r  

  4 v e r d i c t  a s  r e a d ?

  5 J U R O R  N U M B E R  7 :   Y e s .   

  6 T H E  C L E R K :   J u r o r  N u m b e r  8 ,  i s  t h i s  y o u r  

  7 v e r d i c t  a s  r e a d ?

  8 J U R O R  N U M B E R  8 :   Y e s .   

  9 T H E  C O U R T :   T h a n k  y o u .

 10 L a d i e s  a n d  g e n t l e m e n  o f  t h e  j u r y ,  i t  h a s  

 11 b e e n  a  v e r y  l o n g  t r i a l ,  a n d  y o u  a r e  n o w  o f f i c i a l l y  

 12 d i s c h a r g e d .   

 13 F i r s t  I  w i l l  m a k e  s u r e  t h a t  m y  c l e r k  k n o w s  

 14 t h a t  t h e  v e r d i c t  f o r m  w i l l  b e  f i l e d  a n d  w i l l  b e  

 15 i n c o r p o r a t e d  i n t o  t h e  o f f i c i a l  r e c o r d  o f  t h e  C o u r t .

 16 A t  t h i s  t i m e ,  I  c a n  d i s c h a r g e  y o u  a s  j u r o r s .  

 17 I  j u s t  w a n t  t o  s a y  h o w  v e r y  a p p r e c i a t i v e  I  a m  o n  

 18 b e h a l f  o f  t h e  C o u r t ,  a n d  t h e  C o u r t  s t a f f ,  a n d  t h e  

 19 c o u n s e l ,  a n d  t h e  p a r t i e s ,  t h a t  y o u  s p e n t  s o  m u c h  

 20 t i m e  w i t h  u s ,  t h a t  y o u  w e r e  s o  a t t e n t i v e .

 21 A n d  I  d o n ' t  t h i n k  I  h a v e  e v e r  s a i d  t h i s  

 22 b e f o r e ,  a n d  t h i s  h a s  n o t h i n g  t o  d o  w i t h  t h e  o u t c o m e  

 23 o f  t h e  t r i a l ,  b u t  j u s t  a t  t h e  e n d  o f  t h e  d a y ,  y o u  

 24 w e r e  s p e c t a c u l a r  i n  y o u r  e f f o r t s  t o  s t a y  a t t e n t i v e  

 25 f r o m  w h a t  I  c a n  s e e  i n  t h i s  t r i a l ,  a n d  t o  g i v e  a l l  
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  1 o f  t h e  i n f o r m a t i o n  y o u r  a t t e n t i o n ,  a n d  b e  p a t i e n t  

  2 w i t h  a l l  o f  u s ,  a s  i t  t o o k  t h e  t i m e  t h a t  i t  t o o k  t o  

  3 p r o c e e d  t h r o u g h  a n d  c o m p l e t e  t h e  t r i a l .   

  4 W e  t h a n k  y o u  v e r y  m u c h  f o r  y o u r  s e r v i c e .   

  5 T h e  a d m o n i s h m e n t  t h a t  y o u  h a v e  b e e n  u n d e r  n o t  t o  

  6 s p e a k  a b o u t  t h i s  c a s e  i s  n o w  o f f i c i a l l y  l i f t e d .

  7 Y o u  a r e  f r e e  t o  s p e a k  a b o u t  t h i s  c a s e  w i t h  

  8 a n y o n e  y o u  c h o o s e ,  i n  a n y w a y  y o u  c h o o s e .   

  9 Y o u  a r e  n o t  o b l i g a t e d  t o  d o  s o ,  o f  c o u r s e ,  

 10 a n d  i f  a n y b o d y  s h o u l d  s e e k  t o  o b l i g a t e  y o u  i n  s o m e  

 11 w a y ,  w h i c h  I  d o n ' t  a n t i c i p a t e  a n y b o d y  w i l l ,  b u t  y o u  

 12 c a n  l e t  t h e  C o u r t  k n o w ,  a n d  w e  w i l l  t a k e  c a r e  o f  i t  

 13 r i g h t  a w a y .   

 14 B u t  I  j u s t  w a n t  y o u  t o  u n d e r s t a n d  t h a t  y o u  

 15 a r e  n o t  o b l i g a t e d ,  b u t  y o u  a r e  w e l c o m e  t o .   

 16 S o m e t i m e s  c o u n s e l  w i l l  r e a c h  o u t  y o u  t o  t h e  

 17 j u r o r s  a n d  t r y  t o  l e a r n  f r o m  t h e  t r i a l  t h i n g s  t h a t  

 18 t h e y  c a n  d o  t o  i m p r o v e  t h e i r  p r a c t i c e  i n  t h e  f u t u r e ,  

 19 o r  f o r  o t h e r  r e a s o n s ,  t o  t r y  b e t t e r  t o  u n d e r s t a n d  

 20 w h a t  o c c u r r e d  i n  t h e  t r i a l .   T h e r e  i s  n o t h i n g  w r o n g  

 21 w i t h  t h a t  a t  a l l .

 22 Y o u  a r e  w e l c o m e  t o  t a l k  t o  t h e m ,  i f  y o u  

 23 w i s h ,  b u t ,  a g a i n ,  y o u  a r e  n o t  o b l i g a t e d  t o  s p e a k  

 24 w i t h  a n y o n e ,  b u t  I  j u s t  w a n t  t o  b e  c l e a r  t h a t  t h a t  

 25 a d m o n i s h m e n t  i s  n o w  l i f t e d .
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  1 W e  t h a n k  y o u  v e r y  m u c h  f o r  y o u r  s e r v i c e .  T h e   

  2 m a r s h a l  s h o u l d  h a v e  y o u r  c h e c k s .   I  k n o w  i t  i s  n o t  

  3 e n o u g h  t o  c o m p e n s a t e  f o r  y o u r  e f f o r t s  o v e r  a l l  o f  

  4 t h i s  t i m e ,  b u t  h e  d o e s  h a v e  t h e  c h e c k s .

  5 T h a n k  y o u  v e r y  m u c h .   

  6 Y o u  a r e  e x c u s e d .

  7          

  8          ( T h e  j u r o r s  w e r e  e x c u s e d . )

  9

 10 T H E  C O U R T :   I  r e a l l y ,  r e a l l y  a p p r e c i a t e  

 11 e v e r y o n e ' s  e f f o r t s  i n  t h i s  t r i a l .  I  k n o w  t h a t  I  h a v e  

 12 n o t  b e e n  a t  m y  h u n d r e d  p e r c e n t .   

 13 I  t h i n k  t h a t  e v e r y b o d y  d i d  a  s p e c t a c u l a r  

 14 j o b .   I  k n o w  i t  w e n t  l o n g ,  a n d  t h a t  y o u  s e n s e d  m y  

 15 f r u s t r a t i o n  a t  t i m e s ,  b u t  i t  w a s n ' t  a t  y o u .   

 16 I t  w a s  j u s t  a t  t h e  f a c t  t h a t  w e  h a d  t o  k e e p  

 17 t h e  j u r o r s  l o n g e r  t h a n  w e  a n t i c i p a t e d .   I  a m  v e r y  

 18 a p p r e c i a t i v e  o f  h a v i n g  t h e  p r i v i l e g e  t o  s i t  o n  t h i s  

 19 t r i a l ,  a n d  w h a t e v e r  m a y  c o m e  i s  a l l  g o o d  i n  m y  b o o k .

 20 W e  j u s t  t r y  t o  d o  t h e  b e s t  c a n  i n  h e r e .

 21

 22         ( P r o c e e d i n g s  c o n c l u d e d . )

 23

 24

 25
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  1 R E P O R T E R ' S  C E R T I F I C A T E  

  2

  3 S T A T E  O F  N E V A D A  )

  4                 )  s s .

  5 C L A R K  C O U N T Y     )  

  6

  7

  8 I ,  R o b e r t  A .  C a n g e m i ,  a  c e r t i f i e d  c o u r t  

  9 r e p o r t e r  i n  a n d  f o r  t h e  S t a t e  o f  N e v a d a ,  h e r e b y  

 10 c e r t i f y  t h a t  p u r s u a n t  t o  N R S  2 3 9 B . 0 3 0  I  h a v e  n o t  

 11 i n c l u d e d  t h e  S o c i a l  S e c u r i t y  n u m b e r  o f  a n y  p e r s o n  

 12 w i t h i n  t h i s  d o c u m e n t .

 13 I  f u r t h e r  c e r t i f y  t h a t  I  a m  n o t  a  r e l a t i v e  

 14 o r  e m p l o y e e  o f  a n y  p a r t y  i n v o l v e d  i n  s a i d  a c t i o n ,  

 15 n o r  a  p e r s o n  f i n a n c i a l l y  i n t e r e s t e d  i n  s a i d  a c t i o n .

 16

 17

 18           ( s i g n e d )  / s /  R o b e r t  A .  C a n g e m i

 19            _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _

 20            R O B E R T  A .  C A N G E M I ,  C C R  N O .  8 8 8

 21

 22

 23

 24

 25
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  1        C  E  R  T  I  F  I  C  A  T  E

  2 S T A T E  O F  N E V A D A  )

  3                 )  s s .

  4 C L A R K  C O U N T Y     )  

  5

  6

  7

  8

  9 I ,  R o b e r t  A .  C a n g e m i ,  C C R  8 8 8 ,  d o  

 10 h e r e b y  c e r t i f y  t h a t  I  r e p o r t e d  t h e  f o r e g o i n g  

 11 p r o c e e d i n g s ,  a n d  t h a t  t h e  s a m e  i s  t r u e  a n d  

 12 a c c u r a t e  a s  r e f l e c t e d  b y  m y  o r i g i n a l  m a c h i n e  

 13 s h o r t h a n d  n o t e s  t a k e n  a t  s a i d  t i m e  a n d  p l a c e .   

 14

 15

 16     ( s i g n e d )  / s /  R o b e r t  A .  C a n g e m i

 17     _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _

 18 R o b e r t  A .  C a n g e m i ,  C C R  8 8 8  

 19 C e r t i f i e d  C o u r t  R e p o r t e r  

 20 L a s  V e g a s ,  N e v a d a

 21

 22

 23

 24

 25 25
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staff (6:18)
standard (4:12)(4:16)
state (9:3)(9:9)(10:2)
stay (6:24)
submitted (4:10)
sure (6:13)

T
tables (4:25)
take (7:12)
taken (10:13)
talk (7:22)
terry (4:6)(4:15)
than (8:17)

information than
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thank (3:24)(6:9)(7:4)(8:1)(8:5)
that (3:11)(5:2)(5:6)(6:13)(6:14)(6:19)(6:20)(7:2)
(7:5)(7:14)(7:17)(7:21)(7:24)(8:11)(8:13)(8:14)(8:16)
(9:10)(9:13)(10:10)(10:11)
the (1:4)(1:16)(2:2)(2:5)(3:5)(3:7)(3:10)(3:11)(3:12)
(3:15)(3:17)(3:18)(3:19)(3:20)(3:21)(3:22)(3:25)(4:1)
(4:2)(4:3)(4:8)(4:9)(4:10)(4:12)(4:16)(4:21)(4:24)
(4:25)(5:2)(5:6)(5:7)(5:8)(5:10)(5:13)(5:16)(5:19)
(5:22)(5:25)(6:3)(6:6)(6:9)(6:10)(6:14)(6:15)(6:18)
(6:19)(6:22)(6:23)(7:1)(7:2)(7:3)(7:5)(7:12)(7:16)
(7:17)(7:18)(7:20)
the (8:1)
the (8:4)(8:8)(8:10)(8:16)(8:17)(8:18)(8:20)(9:9)
(9:11)(10:10)(10:11)
their (7:18)
them (7:22)
there (7:20)
thereupon (3:5)
they (7:18)
things (7:17)
think (6:21)(8:13)
this (3:15)(4:19)(4:21)(5:7)(5:9)(5:10)(5:13)(5:16)
(5:19)(5:22)(5:25)(6:3)(6:6)(6:16)(6:21)(6:22)(6:25)
(7:6)(7:7)(8:4)(8:11)(8:18)(9:12)
through (7:3)
thursday (1:17)(3:1)
time (6:16)(6:20)(7:2)(8:4)(10:13)
times (8:15)
took (7:2)
tran (1:1)
transcript (1:18)
trial (1:15)(6:11)(6:23)(6:25)(7:3)(7:17)(7:20)(8:11)
(8:19)
true (10:11)
try (7:17)(7:19)(8:20)

U
under (7:5)
understand (7:14)(7:19)

V
vegas (3:1)(10:20)
verdict (1:15)(3:11)(3:15)(3:18)(3:21)(3:25)(4:2)
(4:8)(4:10)(4:22)(5:4)(5:7)(5:9)(5:11)(5:14)(5:17)
(5:20)(5:23)(6:1)(6:4)(6:7)(6:14)
versus (4:5)
very (6:11)(6:17)(7:4)(8:1)(8:5)(8:17)

W
want (6:17)(7:14)(7:24)
was (5:6)(5:9)(8:16)
wasn't (8:15)
way (7:11)
weaver (2:6)(5:1)
welcome (7:15)(7:22)
went (8:14)
were (3:6)(6:20)(6:24)(8:8)
what (5:2)(6:25)(7:20)
whatever (8:19)
whether (5:9)
which (7:11)
who (3:12)(4:1)
wife (4:5)
will (6:13)(6:14)(7:11)(7:12)(7:16)
wish (7:23)
with (6:20)(6:22)(7:2)(7:7)(7:21)(7:24)
within (9:12)
would (4:24)
wrong (7:20)

Y
yes (3:17)(3:20)(4:23)(5:1)(5:12)(5:15)(5:18)(5:21)
(5:24)(6:2)(6:5)(6:8)
you (3:19)(3:21)(3:24)(5:3)(5:4)(5:5)(6:9)(6:11)
(6:16)(6:19)(6:20)(6:23)(7:4)(7:5)(7:7)(7:8)(7:9)
(7:10)(7:11)(7:14)(7:15)(7:16)(7:22)(7:23)(8:1)(8:5)
(8:6)(8:14)(8:15)

your (4:22)(5:1)(5:8)(5:9)(5:10)(5:13)(5:16)(5:19)
(5:22)(5:25)(6:3)(6:6)(6:24)(7:1)(7:4)(8:1)(8:2)(8:3)

thank your
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  1 T R A N

  2

  3

  4 I N  T H E  E I G H T H  J U D I C I A L  D I S T R I C T  C O U R T  
C L A R K  C O U N T Y ,  N E V A D A

  5

  6

  7

  8 D A R E L L  M O O R E ,  E T  A L . ,    )
                        )

  9           P l a i n t i f f s ,    )                        
                        )

 10 v s .              )  C a s e  N o .                            
        )  A - 1 7 - 7 6 6 4 2 6

 11 J A S O N  L A S R Y ,  M . D . ,  E T    )
A L . ,                     )  

 12                         )  D e p t .  N o .  2 5  
                        )

 13           D e f e n d a n t s .    )
_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _

 14  

 15 H E A R I N G  
_ _ _ _ _ _ _ _ _ _

 16
B e f o r e  t h e  H o n o r a b l e  K a t h l e e n  D e l a n e y  

 17 T h u r s d a y ,  J u n e  1 1 ,  2 0 2 0 ,  9 : 0 0  p . m .  

 18 R e p o r t e r ' s  T r a n s c r i p t  o f  P r o c e e d i n g s
_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _

 19

 20

 21

 22

 23

 24

 25 R E P O R T E D  B Y  R O B E R T  A .  C A N G E M I ,  C C R  8 8 8
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  1 A P P E A R A N C E S :     

  2
F O R  T H E  P L A I N T I F F S :     B r e e n  A r n t z ,  E s q .

  3                        P h i l i p  H y m a n s o n ,  E s q .
                       

  4

  5
F O R  T H E  D E F E N D A N T S :     K e i t h  W e a v e r ,  E s q .

  6                        C h e l s e a  H u e t h ,  E s q .
                       ( V i a  t e l e p h o n e  c o n f e r e n c e . )            

  7

  8

  9

 10

 11

 12

 13

 14

 15

 16

 17

 18

 19

 20

 21

 22

 23

 24

 25
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  1      L a s  V e g a s ,  N e v a d a ,  T h u r s d a y ,  J u n e  1 1 ,  
                        2 0 2 0

  2
                      *  *  *  *  *

  3

  4 T H E  C O U R T :   I  a p o l o g i z e  f o r  t h e  l a t e  s t a r t .   

  5 W o u l d  a n y o n e  l i k e  t o  h a v e  t h i s  r e p o r t e d ,  

  6 o t h e r w i s e  t h e r e  w i l l  o n l y  b e  t h e  m i n u e t s  a n d  n o  

  7 t r a n s c r i p t .

  8 M R .  A R N T Z :  Y e s .   

  9 T H E  C O U R T :   A n d ,  w h a t  a b o u t  M r .  W e a v e r ,  

 10 w o u l d  y o u  l i k e  a  c o p y  a s  w e l l ?   

 11 M R .  W E A V E R :  Y e s ,  Y o u r  H o n o r .

 12 T H E  C O U R T : M s .  H u e t h ?   

 13 M S .  H U E T H :  Y e s ,  p l e a s e .

 14 T H E  C O U R T : S o  e v e r y b o d y  i s  g o i n g  t o  w a n t  

 15 o n e .   T h a t  i s  f i n e .  

 16 I  t h i n k  m y  r e p o r t e r  h a d  s t a r t e d  w r i t i n g  j u s t  

 17 o u t  o f  a n  a b u n d a n c e  o f  c a u t i o n ,  s o  w e  h a v e  t h e  

 18 i n t r o d u c t o r y  r e m a r k s  i n c l u d e d .

 19 J u s t  f o r  t h e  r e c o r d ,  t h e  r e p o r t e r  t h a t  I  

 20 h a v e  c o v e r i n g  t h e  c a l e n d a r  t h i s  m o r n i n g  i s  R o b e r t  

 21 C a n g e m i ,  C - a - n - g - e - m - i .  

 22 A n d  h i s  n u m b e r ,  i n  c a s e  y o u  n e e d e d  i t ,  i s  

 23 7 0 2 - 7 2 2 - 6 0 6 2 .   

 24 H e  w i l l ,  o f  c o u r s e ,  i n v o i c e  t h e  c o u n s e l  a n d  

 25 y o u  w i l l  h a v e  t h a t  i n f o r m a t i o n  t h e n ,  b u t  I  
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  1 a p p r e c i a t e  t h a t ,  a n d  I  w a n t e d  t o  j u s t  g e t  t h a t  i n  

  2 t h e  r e c o r d .   

  3 I  v e r y  m u c h  a p p r e c i a t e  y o u  o f  a l l  l e t t i n g  m e  

  4 h a v e  t h i s  o n  a  s p e c i a l  s e t t i n g ,  b e c a u s e  I  r e a l l y  

  5 w a n t e d  t o  b e  s u r e  w e  h a v e  t h e  t i m e  t o  g i v e  t o  t h e  

  6 a r g u m e n t ,  a n d  i t  j u s t  s e e m s  t h e s e  d a y s  w i t h  t h e s e  

  7 c a l e n d a r s ,  e s p e c i a l l y  w i t h  f o l k s  b e i n g  t e l e p h o n i c  o r  

  8 b y  v i d e o ,  a n d  t h e  d e l a y s  s o m e t i m e s  t h a t  a r e  

  9 o c c a s i o n e d  b y  t h a t ,  i t  s e e m s  l i k e  w e  c a n ' t  g e t  

 10 t h r o u g h  v e r y  m a n y  m a t t e r s  o n  o u r  c a l e n d a r  l i k e  w e  

 11 u s e d  t o .

 12 I  t h i n k  I  h a d  3  m a t t e r s  o n  t h e  o t h e r  d a y ,  

 13 a n d  w e  w e n t  f r o m  9  t o  1 2 .   S o  i t  j u s t  h a p p e n s ,  b u t  

 14 w e  h a v e  t h e  t i m e  w e  n e e d  t h i s  m o r n i n g .   

 15 W e  h a v e  s e v e r a l ,  o b v i o u s l y ,  v e r y  i m p o r t a n t  

 16 m a t t e r s  o n  t h e  c a l e n d a r  t h i s  m o r n i n g ,  p o s t - v e r d i c t  

 17 a n d  j u d g e m e n t  i n  t h e  M o o r e  v e r s u s  L a s r y  c a s e .   

 18 I  w o u l d  l i k e  t o  s t a r t  w i t h  t h e  P l a i n t i f f s '  

 19 N R S  5 9  m o t i o n  f o r  a  n e w  t r i a l .   I  t h i n k  i t  m a k e s  

 20 s e n s e  t o  s t a r t  t h e r e ,  a n d  t o  f l u s h  o u t  t h a t  

 21 a r g u m e n t ,  a n d  f o r  t h e  C o u r t  t o  m a k e  a  f i n a l  

 22 d e t e r m i n a t i o n  t h e r e ,  b e f o r e  w e  t h e n  a d d r e s s  t h e  

 23 o t h e r  m a t t e r s  w h i c h  m a y  h a v e  b e e n  o n  t h e  c a l e n d a r  

 24 l o n g e r .

 25 B u t  a t  t h e  e n d  o f  d a y ,  o b v i o u s l y  c o u l d  b e  
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  1 i m p a c t e d  b y  t h a t  d e c i s i o n .   

  2 S o  j u s t  f o r  t h e  r e c o r d ,  w e  d o  h a v e  t h e  

  3 m o t i o n  f o r  a  n e w  t r i a l  r e q u e s t e d  b y  P l a i n t i f f s .

  4 A n d  t h e n  w e  h a v e  a n  o p p o s i t i o n  t h e r e t o  f i l e d  

  5 b y  N u r s e  P r a c t i t i o n e r  B a r t m u s ,  a n d  t h e n  a  j o i n d e r  

  6 t h e r e t o  b y  D r .  L a s r y .   

  7 W e  a l s o  h a v e ,  t h e n ,  d e p e n d i n g  o n  t h e  o u t c o m e  

  8 o f  t h a t  m a t t e r ,  t h e  C o u r t  w o u l d  h e a r  D r .  L a s r y ' s  

  9 m o t i o n  f o r  a t t o r n e y  f e e s  a n d  c o s t s ,  a n d  N u r s e  

 10 P r a c t i t i o n e r  B a r t m u s '  m o t i o n  f o r  a t t o r n e y  f e e s  a n d  

 11 c o s t s .   

 12 S o ,  I  h o p e  y o u  a l l  k n o w  m e  w e l l  e n o u g h  b y  

 13 n o w  t h a t  I  w e n t  t h r o u g h  t h e  b r i e f s ,  a n d  d i d  m y  b e s t  

 14 t o  r e v i e w  t h e  s t a n d a r d  t h a t  w e  w o u l d  h a v e  a p p l i c a b l e  

 15 h e r e ,  a n d  t h e n  t h e  f a c t s  a n d  c i r c u m s t a n c e s  t h a t  a r e  

 16 b e i n g  r e q u e s t e d ,  a l t h o u g h  I  d o  h a v e  a  p r e t t y  g o o d  

 17 r e c o l l e c t i o n  o f  t h e  t r i a l .   

 18 I  w a s  a l s o ,  a s  y o u  m i g h t  r e m e m b e r ,  q u i t e  i l l  

 19 a t  p o i n t s  d u r i n g  t h a t  t r i a l .   I  a m  s t i l l  n o t  

 20 c o n v i n c e d  t h a t  I  d i d n ' t  h a v e  t h i s  C O V I D  t h e n ,  I  

 21 d o n ' t  k n o w .  I  h a v e n ' t  d o n e  t h e  t e s t  t o  f i n d  o u t .   

 22 B u t  a t  t h e  e n d  o f  t h e  d a y ,  I  d o  h a v e  t h o s e  

 23 m e m o r i e s ,  b u t  I  n e v e r  w a n t  t o  j u s t  t r u s t  t h a t .   

 24 S o  I  d i d  m a k e  s u r e  I  r e v i e w e d  w h a t  t h e  

 25 a r g u m e n t s  w e r e ,  a n d  l o o k e d  a t  t h e  d i s c u s s i o n s  t o  
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  1 r e f r e s h  f o r  t o d a y .   

  2 T h e  r e a l  q u e s t i o n ,  o f  c o u r s e ,  b e c o m e s ,  d o  

  3 t h e s e  i s s u e s  w i t h  r e g a r d  t o  D r .  M a r m u r e a n u  a n d  

  4 D r .  W i e n c e k  r i s e  t o  t h e  l e v e l  o f  w a r r a n t i n g  a  n e w  

  5 t r i a l .   

  6 A n d  a s  I  c o m e  i n  h e r e  t h i s  m o r n i n g ,  a g a i n  

  7 h a v i n g  p r e p a r e d ,  b u t  n o t  h a v i n g  m a d e  u p  m y  m i n d .   

  8 I  t h i n k  i t  i s  s o m e t h i n g  t h a t  w e  h a v e  t o  

  9 r e m a i n  o p e n - m i n d e d  a b o u t ,  c o u l d  t h e r e  b e  e r r o r s  t h a t  

 10 w e r e  s o  p r e j u d i c i a l  t h a t  t h e y  r e a l l y  w o u l d  m a n d a t e  

 11 a n d  m a k e  s e n s e  t o  h a v e  a  n e w  t r i a l ,  v e r s u s  a r e  t h e y  

 12 a r g u a b l e  e r r o r s  t h a t  r e a l l y  n e e d e d  t o  b e  a d d r e s s e d  

 13 b y  A p p e l l a t e  C o u r t s ,  a n d  t h a t ' s  r e a l l y  w h e r e  w e  a r e  

 14 t o d a y .   

 15 S o ,  M r .  A r n t z  o r  M r .  H y m a n s o n ,  w h o e v e r  

 16 w i s h e s  t o  a d d r e s s  t h i s  m a t t e r  t o d a y ,  p l e a s e ,  a t  y o u r  

 17 c o n v e n i e n c e .

 18 M R .  A R N T Z :  O k a y .  

 19 G o o d  m o r n i n g ,  Y o u r  H o n o r .   

 20 L e t  m e  s t a r t  b y  s a y i n g  t h a t  i t  i s  n e v e r  a  

 21 c o m f o r t a b l e  p o s i t i o n  t o  b e  i n  t o  t e l l  a  J u d g e  t h a t  

 22 t h e y  w e r e  w r o n g ,  s o  I  h o p e  t h a t  y o u  w i l l  a c c e p t  m y  

 23 c o m m e n t s  t o d a y  w i t h  r e s p e c t ,  b e c a u s e  I  d o  r e s p e c t  

 24 y o u .   

 25 B u t  i n  r e g a r d s  - -  l e t ' s  t a l k  a b o u t  
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  1 D r .  W i e n c e k  f i r s t ,  b e c a u s e  t h a t  i s  a  s h o r t e r  

  2 d i s c u s s i o n .

  3 T H E  C O U R T :   Y e s .

  4 M R .  A R N T Z :   A n d  i t  i s  t r u e  t h a t  I  s o r t  o f  - -  

  5 a n d  I  d i d n ' t  t h r o w  i t  i n  w i t h o u t  t h o u g h t ,  b u t  i t  w a s  

  6 n o t  t h e  p r i m a r y  b a s i s  f o r  m y  m o t i o n ,  b u t  I  t h i n k  

  7 t h a t  i t  i s  a n  i m p o r t a n t  i s s u e .   

  8 A n d  w h a t  c a n  b e  - -  I  t h i n k  w h a t ' s  o b v i o u s  i n  

  9 t e r m s  o f  m a k i n g  i t  c l e a r  j u s t  h o w  i m p o r t a n t  

 10 D r .  W i e n c e k  w a s ,  w a s  t h e  f a c t  t h a t  h i s  n a m e  c a m e  u p  

 11 s o  f r e q u e n t l y  d u r i n g  t h e  t r i a l ,  a n d  t h e  f i n d i n g s  

 12 t h a t  w e r e  i n  h i s  n o t e s  c a m e  u p  s o  f r e q u e n t l y  i n  t h e  

 13 t r i a l .   

 14 I t  i s  p r o b a b l y  t r u e  t h a t  I  d i d n ' t  h a v e  a n  

 15 i n t e n t i o n  a t  t h e  b e g i n n i n g  t o  c a l l  h i m ,  b u t  h e  h a d  

 16 b e e n  n a m e d  1 3  t i m e s  d u r i n g  t h e  c o u r s e  o f  l i t i g a t i o n .   

 17 A n d  e a c h  t i m e  h e  w a s  n a m e d ,  a  s p e c i f i c  d e s c r i p t i o n  

 18 o f  h i s  t e s t i m o n y  w a s  g i v e n .   

 19 T H E  C O U R T :   W h e n  y o u  r e f e r e n c e  t h a t ,  y o u  a r e  

 20 r e f e r e n c i n g  t h e  d e f e n s e  n a m i n g  h i m ,  c o r r e c t ,  o r  a r e  

 21 y o u  s i m p l y  t a l k i n g  a b o u t  a n y  g e n e r a l  d i s c u s s i o n s ,  

 22 b e c a u s e  y o u  h a d  p o i n t e d  t o  w h e r e  t h e  d e f e n s e  h a d  

 23 d i s c l o s e d  h i s  p o t e n t i a l  - -  I  d o n ' t  w a n t  t o  c o n f l a t e  

 24 w h e t h e r  y o u  d i s c l o s e d  i t  o r  w h e t h e r  t h e y  d i s c l o s e d  

 25 h i m .

7

AA03064



  1 M R .  A R N T Z :  W e  d i s c l o s e d  h i m  1 3  t i m e s  w i t h  a  

  2 d e s c r i p t i o n  o f  h i s  t e s t i m o n y  i n  t h e  1 6 . 1  

  3 s u p p l e m e n t s .

  4 T H E  C O U R T :  O k a y .

  5 M R .  A R N T Z :  S o ,  h e  h a d  b e e n  n a m e d  1 3  t i m e s  

  6 w i t h  a  d e s c r i p t i o n  o f  h i s  t e s t i m o n y  t h r o u g h o u t  

  7 l i t i g a t i o n .   

  8 I n  t h e  p r e - t r i a l  d i s c l o s u r e s ,  h e  w a s  n o t  

  9 g i v e n  a  d e s c r i p t i o n ,  b u t  h i s  n a m e  w a s  g i v e n .

 10 S o  t h e  o n l y  d i f f e r e n c e  b e t w e e n  t h e  p r e t r i a l  

 11 d i s c l o s u r e  a n d  t h e  1 6 . 1  d i s c l o s u r e s  w a s  t h a t  f o r  

 12 s o m e  r e a s o n  i n  t h e  p r e t r i a l  d i s c l o s u r e  h e  w a s  n a m e d  

 13 a s  a  w i t n e s s ,  b u t  t h e y  d i d n ' t  i n c l u d e  a  d e s c r i p t i o n  

 14 o f  h i s  t e s t i m o n y .   

 15 S o  t h a t ' s  i m p o r t a n t ,  b e c a u s e  y o u  c a n ' t  v e r y  

 16 w e l l  c l a i m  p r e j u d i c e  o r  t h a t  y o u  d i d n ' t  k n o w  w h a t  

 17 t h i s  p e r s o n  w a s  g o i n g  t o  s a y .   

 18 I  m e a n  c l e a r l y  e v e r y o n e  k n e w  t h a t  h e  w a s  a n  

 19 i m p o r t a n t  f a c t o r  i n  t h e  c a s e ,  b u t  I  c a n ' t  r e a l l y  

 20 e x p l a i n  w h y  h e  w a s n ' t  d e p o s e d ,  e x c e p t  t h a t  I  t h i n k  

 21 t h e  t r i a l  s o r t  o f  e v o l v e d  i n  s u c h  a  w a y  t h a t  i t  

 22 b e c a m e  c l e a r  t h a t  I  n e e d e d  t o  c a l l  h i m ,  a n d  h e  h a d  

 23 b e e n  n a m e d .   

 24 S o  t h e  r u l i n g  o f  t h i s  C o u r t  w o u l d  h a v e  t o  

 25 b e ,  w e l l ,  e v e n  t h o u g h  y o u  n a m e d  h i m  1 3  t i m e s  i n  t h e  
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  1 1 6 . 1  s u p p l e m e n t s ,  b e c a u s e  y o u  d i d n ' t  g i v e  h i m  a  

  2 d e s c r i p t i o n  i n  t h e  p r e t r i a l  d i s c l o s u r e ,  t h e  p r e t r i a l  

  3 l i s t  o f  w i t n e s s e s ,  t h a t ' s  a  g o o d  b a s i s  f o r  n o t  

  4 a l l o w i n g  h i m  t o  t e s t i f y ,  b e c a u s e  t h a t  i s  t h e  o n l y  

  5 r e a s o n  h e  d i d n ' t  t e s t i f y  w a s  b e c a u s e  a  d e s c r i p t i o n  

  6 o f  t h e  t e s t i m o n y  w a s n ' t  g i v e n  i n  t h e  p r e t r i a l .

  7 T H E  C O U R T : I s  i t  t r u e  t h a t  t h a t  w a s  t h e  

  8 o n l y  r e a s o n ,  b e c a u s e  I  r e m e m b e r  t h i s  p a r t ,  a n d  i t  

  9 c e r t a i n l y  i s  d i s c u s s e d  i n  t h e  b r i e f s ,  a n d  I  a m  j u s t  

 10 g o i n g  b a c k  t o  t h e  b r i e f s  t o  c o n n e c t  t o  i n  t e r m s  o f  

 11 w h o  d i s c l o s e d  h i m ,  a n d  w h e n ,  b e c a u s e  I  m a y  h a v e  

 12 m i s s e d  a n d  o b v i o u s l y  n o t  c o n n e c t e d  t h e  w a y  y o u  

 13 w a n t e d  m e  t o  t h a t ,  b u t  t h a t  i s  o k a y .

 14 B u t  b a c k  t o  t h e  i d e a  o f  t h e  o n l y  r e a s o n a b l e  

 15 w a s ,  b e c a u s e  t h e  d e s c r i p t i o n  w a s n ' t  t h e r e ,  i t  s e e m e d  

 16 t o  m e  t h a t  t h e  o v e r a r c h i n g  r e a s o n  w a s ,  a s  w e  a r e  n o w  

 17 i n  t r i a l ,  a n d  a s  t h e  p a r t i e s  h a d  p r e v i o u s l y  

 18 s t i p u l a t e d  t o  e n s u r e  t h a t  t h e  t r i a l  d i s c l o s u r e s  o f  

 19 w i t n e s s e s  a n d  t e s t i m o n y ,  a n d  t h i n g s ,  w e r e  m a d e ;  a n d  

 20 t h a t  t h e r e  w a s  g o i n g  t o  b e  n o  u n f a i r  s u r p r i s e ,  a n d  

 21 t h a t  t h e  p a r t i e s  w o u l d  w o r k  t o g e t h e r  t o  d o  t h a t ,  

 22 t h a t  t h i s  a m o u n t e d  t o  a  v i o l a t i o n  o f  t h a t  

 23 s t i p u l a t i o n .   

 24 S o  t h a t  w a s  d e f i n i t e l y  a  f a c t o r ,  n o t  j u s t  

 25 b e c a u s e  t h e  d e s c r i p t i o n  m a y  n o t  h a v e  b e e n  t h e r e .   
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  1 B e c a u s e ,  a s  a  g e n e r a l  r u l e ,  i f  y o u  d i s c l o s e d  

  2 a  w i t n e s s ,  a n d  b o t h  p a r t i e s  k n o w  t h e  w i t n e s s ,  a n d  

  3 k n o w  w h a t  t h e y  a r e  g o i n g  t o  t e s t i f y  t o ,  I  a m  n o t  

  4 i n c l i n e d  t y p i c a l l y  t o  e x c l u d e ,  b u t  i t  w a s  a  h e a v y  

  5 f a c t o r  f r o m  t h e  C o u r t ' s  r e c o l l e c t i o n  t h a t  t h e  

  6 p a r t i e s  h a d  s t i p u l a t e d  i n  a d v a n c e  t o  c o n d u c t  t h e  

  7 t r i a l  a  c e r t a i n  w a y ,  a n d  t h a t  t h e  a r g u m e n t  w a s  

  8 p e r s u a s i v e  t o  m e  a t  l e a s t  i n  t h e  m o m e n t ,  t h a t  t h a t  

  9 h a d  n o t  b e e n  f o l l o w e d .   

 10 M R .  A R N T Z :  O k a y .

 11 S o  t h e  q u e s t i o n  i n  t h a t  r e g a r d  i s ,  A ,  i s  

 12 t h a t  r e a l l y  a  b a s i s  f o r  e x c l u d i n g  h i m ,  w h e r e  t h e r e  

 13 w a s  a  t r e m e n d o u s  a m o u n t  o f  d e t a i l  g i v e n .

 14 T o  m e  i t  w a s  a  g e n t l e m e n ' s  a g r e e m e n t ,  o r  a  

 15 p e r s o n  a g r e e m e n t ,  a n  a g r e e m e n t ,  a  p r o f e s s i o n a l  

 16 a g r e e m e n t  b e t w e e n  c o u n s e l  t h a t  w e  w o u l d  a d v i s e  e a c h  

 17 o t h e r ,  a n d  I  a l w a y s  d o  t h a t .   

 18 S o  t h e r e  w a s n ' t  a  l o t  o f  d e t a i l  i n  t h i s  

 19 s t i p u l a t i o n  t o  s u g g e s t  t h a t  i f  y o u  d o n ' t  g i v e  

 20 X - a m o u n t  o f  t i m e ,  t h e n  y o u  c a n ' t  c a l l  h i m .   T h a t  

 21 w a s n ' t  p a r t  o f  t h e  p e n a l t y .   

 22 S o  t h e r e  w a s  n o  p e n a l t y  o u t l i n e d  i n  t h i s  

 23 s t i p u l a t i o n .   I t  w a s  j u s t  t h a t  I  w i l l  g i v e  y o u  

 24 n o t i c e .   

 25 S e c o n d ,  I  a c t e d  i n  g o o d  f a i t h .   I  h a d  b e e n  
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  1 t r y i n g  t o  g e t  a h o l d  o f  D r .  W i e n c e k  f o r  a  c o u p l e  o f  

  2 d a y s ,  a n d  w h e n  I  f i n a l l y  g o t  a h o l d  o f  h i m ,  h e  t o l d  

  3 m e  t h a t  h e  h a d  - -  i r o n i c a l l y  a s  d o  - -  h e  h a d  r e a l l y  

  4 b a d  n e u r o p a t h y ,  a n d  i t  m a d e  d i f f i c u l t  f o r  h i m  t o  

  5 w a l k ,  a n d  s o  h e  s a i d ,  I  w o n ' t  b e  w i l l i n g  t o  c o m e  

  6 d o w n  d o  t h e  c o u r t h o u s e ,  a n d  I  w a s n ' t  a b o u t  t o  

  7 s u b p o e n a  h i m .   

  8 W e l l ,  a n o t h e r  2 4 - h o u r s  w e n t  b y ,  I  c o n t a c t e d  

  9 h i m ,  a n d  I  s a i d ,  l o o k ,  I  w i l l  p a y  f o r  y o u r  t i m e  t o  

 10 b e  h e r e .   

 11 I n  f a c t ,  I  d i d  p a y  h i m  a  $ 3 , 5 0 0  c h e c k  j u s t  

 12 t o  c o m e  d o w n  h e r e ,  a n d  t h e n  t o  b e  t o l d  t h a t  h e  h a d  

 13 t o  g o  h o m e .

 14 S o  I  p a i d  h i m  $ 3 , 5 0 0 .   T h a t  s e e m e d  t o  - -  I  

 15 d o n ' t  k n o w  w h y  h e  d i d n ' t  u n d e r s t a n d  t h a t  I  w a s  g o i n g  

 16 t o  p a y  h i m  a n y  w a y ,  b u t  t h a t  s e e m e d  t o  i n f l u e n c e  h i s  

 17 d e c i s i o n ,  a n d ,  s o ,  h e  a g r e e d  t o  c o m e  d o w n .   

 18 O n c e  I  k n e w  h e  w a s  c o m i n g  d o w n ,  i t  w a s  o n  - -  

 19 I  t h i n k  i t  w a s  a  S u n d a y ,  I  t h i n k  a  S u n d a y  n i g h t ,  I  

 20 e - m a i l e d  e v e r y b o d y  a n d  I  s a i d ,  I  j u s t  w a n t  t o  t e l l  

 21 t h i s ,  a n d  i t  w a s  e x a c t l y  c o n t e m p o r a n e o u s  w i t h  w h e n  I  

 22 l e a r n e d  t h a t  I  a c t u a l l y  w a s  g o i n g  t o  b e  a b l e  t o  c a l l  

 23 h i m .   

 24 S o ,  i f  y o u  l o o k  a t  t h e  t e r m s  o f  t h a t  

 25 a g r e e m e n t ,  t h e r e  i s  n o t h i n g  a b o u t  t h a t  a g r e e m e n t  
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  1 t h a t  I  v i o l a t e d .   

  2 I  g a v e  t h e m  n o t i c e ,  j u s t  a s  s o o n  a s  I  h a d  

  3 n o t i c e  t h a t  h e  w a s  g o i n g  t o  t e s t i f y .

  4 A n d  m o r e  t o  t h e  p o i n t ,  t h e r e  i s  n o  

  5 s t i p u l a t i o n  t h a t  i f  y o u  d o n ' t  g i v e  4 8  h o u r s  n o t i c e  

  6 o r  7 2  h o u r s  n o t i c e ,  t h e n  y o u  c a n ' t  c a l l  h i m .

  7 T H E  C O U R T : I  w o u l d  a g r e e  w i t h  y o u  t h a t  

  8 t h e r e  i s  n o  t i m e  c o n s t r a i n t ,  b u t  i n  t h e  m o m e n t ,  o n  a  

  9 S u n d a y  n i g h t ,  w h e r e  - -  o b v i o u s l y  w e  a r e  i n  t r i a l ,  s o  

 10 e v e r y b o d y  i s  c o n n e c t e d  t o  t r i a l  2 4 / 7 ,  b u t  l i k e  o n  a  

 11 S u n d a y  n i g h t ,  w h e r e  i t  m i g h t  b e  r e a s o n a b l e  t h a t  

 12 s o m e b o d y  w o u l d  n o t  b e  c o n n e c t i n g  t o  t r i a l  i s s u e s  a t  

 13 t h e  m o m e n t ,  a n d  t h e n  t r y i n g  t o  b r i n g  a  w i t n e s s  i n  o n  

 14 M o n d a y ,  i t  s e e m s  l i k e  e v e n  t h o u g h  t h e r e  i s  n o  t i m e  

 15 c o n s t r a i n t s ,  i t  w o u l d  b e  p o t e n t i a l l y  a  f a i r  c a l l  t o  

 16 m a k e  t h a t  t h a t  w a s  t o o  t i g h t ,  t h a t  t h a t  w a s  t o o  m u c h  

 17 o f  a  s u r p r i s e ,  e v e n  t h o u g h  w e  k n o w  w h o  t h i s  d o c t o r  

 18 i s ,  a n d  w h a t  h e  h a s  m e a n t  t o  t h e  P l a i n t i f f ,  t h a t ' s  

 19 n o t  t h e  s a m e  t h i n g  a s  k n o w i n g  t h a t  h e  i s  c o m i n g  i n t o  

 20 t r i a l ,  a n d  t h a t  h e  i s  g o i n g  t o  g i v e  t e s t i m o n y .   

 21 A n d  t h e  o t h e r  t h i n g  t h a t  I  t a l k e d  a b o u t  - -  I  

 22 d o n ' t  w a n t  t o  s w i t c h  g e a r s  - -  t h a t ' s  a  p o i n t .

 23 T h e  o t h e r  p o i n t  w o u l d  b e  t h a t  t h e r e  h a d  b e e n  

 24 q u i t e  a  a  b i t  o f  t e s t i m o n y  c o v e r e d  w i t h o u t  h a v i n g  t o  

 25 d i r e c t l y  h e a r  f r o m  D r .  W i e n c e k  a b o u t  h i s  p r i o r  
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  1 t r e a t m e n t s ,  e t  c e t e r a .

  2 A n d  I  d i d  r e f e r e n c e ,  a n d  I  b e l i e v e  i t  i s  

  3 e x c e r p t e d  i n  t h e  o p p o s i t i o n ,  t h a t  y o u  a l l  c a n  c l e a n  

  4 t h i s  u p  i n  t h e  c l o s i n g s ,  s o  w e  d o n ' t  n e c e s s a r i l y  

  5 n e e d  h i s  t e s t i m o n y .   

  6 B u t  t h o s e  a r e  t w o  d i f f e r e n t  p o i n t s .   

  7 M R .  A R N T Z :   T h a t ' s  p r o b a b l y  t h e  r e a s o n i n g  

  8 b e h i n d  h i m  n o t  b e i n g  d e p o s e d ,  w a s  t h a t  e v e r y t h i n g  

  9 w a s  s e e n  s o r t  o f  t h r o u g h  o n e  p r i s m ,  a n d  t h e  p r i s m  

 10 c h a n g e d  w h e n  w e  g o t  i n t o  t r i a l .   

 11 I t  c a n  h a r d l y  b e  c h a r a c t e r i z e d ,  t h o u g h ,  a s  a  

 12 p o i n t  o f  a m b u s h  o r  s u r p r i s e ,  w h e r e  o n e  o f  t h e  

 13 a t t o r n e y s  i n  t h e i r  - -  w h e n  t h e y  i n t r o d u c e d  

 14 t h e m s e l v e s ,  a n d  i n t r o d u c e d  w h o  t h e  w i t n e s s e s  m i g h t  

 15 b e  - -  s a i d ,  a n d  o n e  o f  w i t n e s s e s  m i g h t  b e  

 16 D r .  W i e n c e k .   

 17 S o  t h a t ' s  h a r d l y  a  s u r p r i s e  t o  a n y b o d y .  

 18 T h e r e  w o u l d  h a v e  b e e n  n o  p r e j u d i c e .  H e  w a s  p r o b a b l y  

 19 g o i n g  t o  b e  a  1 5  t o  2 0  m i n u t e  w i t n e s s .   

 20 A n d ,  a l t h o u g h  t h i s  i s  p r o b a b l y  n o t  s o m e t h i n g  

 21 t h a t  t h e  C o u r t  c a n  r e l y  o n ,  I  k n o w  M r .  W e a v e r  s p o k e  

 22 t o  t h e  j u r y ,  a s  d i d  M r .  H y m a n s o n ,  H a n k  H y m a n s o n ,  h e  

 23 i s  n o t  h e r e .   

 24 H e  t o l d  m e  l a t e r  t h a t  i t  w a s  a n  i s s u e  t o  t h e  

 25 j u r y  t h a t  h e  n e v e r  c a m e  i n  a n d  c l a r i f i e d  h i s  
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  1 r e c o r d s .   

  2 S o  - -  

  3 M R .  W E A V E R :  Y o u r  H o n o r ,  I  - -

  4 M R .  A R N T Z :   P l e a s e  d o n ' t  i n t e r r u p t  m e .   H e  

  5 c a n  d o  t h i s  a f t e r .   

  6 T H E  C O U R T :   H o l d  o n .

  7 M r .  A r n t z ,  I  g e t  i t  t h a t  y o u  m i g h t  h a v e  a n  

  8 o b j e c t i o n  t o  h i s  o b j e c t i o n ,  b u t  y o u  c a n ' t  t a l k  o v e r  

  9 e a c h  o t h e r ,  b e c a u s e  m y  r e p o r t e r  c a n ' t  w r i t e  t h a t  

 10 d o w n .   

 11 S o ,  i n  f a i r n e s s ,  h e  i s  n o t  h e a r ,  a n d  y o u  

 12 c a n ' t  d o  y o u r  s o c i a l  c u e s  w i t h  e a c h  o t h e r ,  o r  w i t h  

 13 m e ,  a n d  I  k n o w  t h a t  t h a t  i s  d i f f i c u l t .

 14 B u t ,  M r .  W e a v e r ,  g o  a h e a d  a n d  s t a t e  y o u r  

 15 o b j e c t i o n ,  p l e a s e ,  a n d  t h e n  I  w i l l  h e a r  b a c k  f r o m  

 16 A r n t z .

 17 M R .  W E A V E R :  I  a p o l o g i z e ,  I  d i d n ' t  m e a n  i t  

 18 f o r  a n  o b j e c t i o n ,  b u t  w h e n  M r .  A r n t z  s a i d  t h a t  

 19 M r .  H y m a n s o n  a n d  M r .  W e a v e r  s a i d  s o m e t h i n g  t o  t h e  

 20 j u r y  a b o u t  D r .  W i e n c e k ,  I  a p o l o g i z e ,  I  j u s t  d i d n ' t  

 21 h e a r  w h a t  i t  w a s  t h a t  w a s  s a i d .   

 22 M R .  A R N T Z :  O k a y .  

 23 I  a p o l o g i z e .   I  d i d n ' t  s a y  t h a t  e i t h e r  o f  

 24 y o u  s a i d  a n y t h i n g  t o  t h e  j u r y .   

 25 W h a t  I  u n d e r s t o o d  f r o m  M r .  H y m a n s o n  w a s  t h a t  
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  1 t h e  j u r y ,  s o m e  m e m b e r s  o f  t h e  j u r y  h a d  i n d i c a t e d  

  2 t h a t  t h e y  w o u l d  h a v e  l i k e d  t o  h a v e  h e a r d  f r o m  

  3 D r .  W i e n c e k .   

  4 I  a p o l o g i z e  f o r  j u m p i n g  o n  y o u .

  5 T H E  C O U R T :   T h a n k  y o u ,  M r .  W e a v e r .   

  6 A t  a n y  t i m e ,  M r .  W e a v e r ,  o r  M s .  H u e t h ,  y o u  

  7 h a v e  a n  o b j e c t i o n  t o  a n y  o f  t h e  a r g u m e n t ,  y o u  c a n  

  8 m a k e  t h e m ,  a n d  w e  w i l l  j u s t  p a u s e ,  a n d  y o u  c a n  m a k e  

  9 t h e m ,  a n d  t h e n  w e  c a n  c o m e  b a c k .   

 10 I  a p p r e c i a t e  t h a t  n e e d  f o r  c l a r i f i c a t i o n .   

 11 A n d  t h a n k  y o u ,  M r .  H y m a n s o n .  

 12 A n d ,  f a i r  e n o u g h ,  t h e s e  a r e  i m p o r t a n t  

 13 a r g u m e n t s ,  a n d  w e  d o n ' t  w a n t  t o  l o s e  o u r  t h o u g h t s .

 14 G o  a h e a d .   

 15 M R .  A R N T Z :  I  d i d n ' t  m e a n  t o  j u m p  o n  h i m  l i k e  

 16 t h a t ,  e s p e c i a l l y  g i v e n  t h e  c i r c u m s t a n c e s .   

 17 I  w o n ' t  i n t e r r u p t  h i m ,  i f  h e  c a n  j u s t  l e t  m e  

 18 - -  u n l e s s  t h e r e  i s  a n  o b j e c t i o n  o b v i o u s l y .   

 19 T H E  C O U R T :  R i g h t .

 20 M R .  A R N T Z :  S o  w h a t  i t  b o i l s  d o w n  t o  a r e  2  

 21 b a s e s .  O n e  i s ,  d i d  t h i s  s t i p u l a t i o n  m e a n  t h a t  I  

 22 c o u l d n ' t  c a l l  h i m ,  w h e r e  I  h a d  g i v e n  t h e m  t h e  b e s t  

 23 p o s s i b l e  n o t i c e  t h a t  I  c o u l d ,  a n d  t h e y  w e r e  p r e p a r e d  

 24 t o  h e a r  f r o m  D r .  W i e n c e k ,  b e c a u s e  t h e y  h a d  

 25 c o n t e m p l a t e d  t h e  c o n c e p t  t h a t  D r .  W i e n c e k  m i g h t  b e  
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  1 c a l l e d .   

  2 A n d  t h e  s e c o n d  i s  t h a t  b e c a u s e  h i s  

  3 d e s c r i p t i o n  o f  t e s t i m o n y  w a s n ' t  g i v e n  i n  t h e  

  4 p r e t r i a l  o r d e r ,  o r  t h e  p r e t r i a l  d i s c l o s u r e ,  t h a t  h e  

  5 c o u l d n ' t  t e s t i f y ,  e v e n  t h o u g h  i t  h a d  b e e n  d e s c r i b e d  

  6 i n  1 3  o t h e r  s u p p l e m e n t s .   

  7 S o ,  n e i t h e r  o f  t h o s e  - -  i f  t h e  g r o u n d  i s  

  8 p u r e l y  a  t e c h n i c a l  o n e ,  t h a t  b e c a u s e  h i s  t e s t i m o n y  

  9 w a s n ' t  d e s c r i b e d  i n  t h e  p r e t r i a l  d i s c l o s u r e ,  b u t  w a s  

 10 i n  t h e  1 3  s u p p l e m e n t s ,  I  w o u l d  l i k e  t o  h e a r  t h a t  

 11 b a s i s  f o r  d i s c l o s i n g  i t .

 12 I f  i t  i s  t h a t  t h i s  s t i p u l a t i o n  e x i s t e d ,  I  

 13 w o u l d  l i k e  t o  h e a r  f r o m  t h e  C o u r t  t h a t  t h a t ' s  t h e  

 14 b a s i s  f o r  c o n t i n u i n g  o n  w i t h  t h a t  r u l i n g .   

 15 B u t ,  i f  t h o s e  a r e  t h e  o n l y  2  b a s e s  f o r  

 16 k e e p i n g  h i m  o u t ,  h e  s h o u l d  h a v e  b e e n  a l l o w e d  t o  

 17 t e s t i f y .   T h e  s t i p u l a t i o n  d i d n ' t  s a y  a n y t h i n g  a b o u t  

 18 n o t  b e i n g  a b l e  t o  c a l l  s o m e o n e .   

 19 I t  d i d n ' t  s a y  a n y t h i n g  a b o u t  h a v i n g  t o  g i v e  

 20 a  c e r t a i n  a m o u n t  o f  n o t i c e .   I n  f a c t ,  w h e n  h e  w a s  

 21 c a l l e d  t h e  r e s p o n s e  w a s n ' t ,  w e l l ,  i f  h e  h a d  g i v e n  m e  

 22 2  d a y s  n o t i c e ,  I  c o u l d  h a v e  b e e n  r e a d y  f o r  h i m .   I t  

 23 w a s ,  h e  d i d n ' t  d i s c l o s e  h i m .   

 24 W e l l ,  I  d i d  d i s c l o s e  h i m .   I  j u s t  d i d n ' t  

 25 g i v e  a  d e s c r i p t i o n  o f  h i s  t e s t i m o n y  t h a t  w a s  g i v e n  
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  1 i n  t h e  1 3  p r i o r  s u p p l e m e n t s .

  2 T H E  C O U R T : A n d  I  j u s t  w a n t  t o  c l a r i f y  

  3 a g a i n  a s  t o  m a y b e  w h y  i t  d i d n ' t  c o n n e c t  a s  t o  h o w  

  4 y o u  w e r e  d e s c r i b i n g  t h a t  i n  t h e  m o t i o n ,  a n d  t h i s  i s  

  5 a t  p a g e  3 ,  l i n e s  2 2  t h r o u g h  2 7  - -  a t  l e a s t  t h e  p a r t  

  6 t h a t  I  a m  r e a d i n g  n o w  - -  t h i s  i s  w h e r e  y o u  b r i n g  u p  

  7 t h e  D r .  W i e n c e k  i s s u e .   

  8 A n d  a s  y o u  s a i d ,  t h i s  w a s n ' t  t h e  g r a v a m e n  o f  

  9 t h e  m o t i o n ,  b u t  i t  w a s  a  s e c o n d  b a s i s .   A n d  i n  t h e r e  

 10 y o u  i n d i c a t e  M r .  M c B r i d e ' s  r e f e r e n c e  t o  D r .  W i e n c e k  

 11 a s  a  p o t e n t i a l l y  w i t n e s s  d u r i n g  h i s  i n t r o d u c t i o n  o f  

 12 t h e  c a s e .

 13 A n d  t h e n  i t  s a y s ,  D r .  W i e n c e k  w a s  i d e n t i f i e d  

 14 a s  a  w i t n e s s  i n  a l l  1 3  s u p p l e m e n t a l  d i s c l o s u r e s ,  b u t  

 15 y o u  d i d n ' t  a t t r i b u t e  t o  w h o m ,  a n d  I  j u s t  m a d e  t h e  

 16 a s s u m p t i o n ,  b e c a u s e  t h e n  w h e n  w e  g o  t o  t h e  

 17 o p p o s i t i o n  - -  

 18 M R .  A R N T Z :  O h ,  I  s e e .

 19 T H E  C O U R T :  I t  i s  m y  b a d  c a l l  f o r  n o t  

 20 c o n n e c t i n g ,  a n d  I  d i d  n o t  g o  b a c k  t h r o u g h  a n d  l o o k  

 21 a t  t h e  d i s c o v e r y  i n  t h a t  k i n d  o f  d e t a i l ,  t h a t  t h e n  

 22 m y  r e a s o n  a n d  f a u l t  f o r  m i s c o n n e c t i n g  t o  t h a t  i s  

 23 b e c a u s e  i n  t h e  o p p o s i t i o n ,  M r .  W e a v e r  r e f e r e n c e s  - -  

 24 a n d  I  j u s t  w a n t  t o  g e t  t h a t  l a n g u a g e ,  s o  y o u  k i n d  o f  

 25 u n d e r s t a n d  w h e r e  I  w a s  c o m i n g  f r o m ,  a n d  I  h a v e  t h e  
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  1 c l a r i f i c a t i o n  n o w .

  2 B u t  g i v e  m e  o n e  s e c o n d .   I  h a v e  m y  n o t e s  

  3 h e r e .   I t  i s  i n  t h e  o p p o s i t i o n .   I t  t a l k s  a b o u t ,  

  4 P l a i n t i f f s '  c o n t e n d  t h e  s e c o n d  i n c i d e n t  o f  e r r o r  

  5 r e q u i r i n g  a  n e w  t r i a l  o c c u r r e d  w h e n  t h e  C o u r t  

  6 e x c l u d e d  D r .  W i e n c e k  f r o m  t e s t i f y i n g .  

  7 T h e y  a r g u e  t h a t  D r .  W i e n c e k  w a s  p r e v i o u s l y  

  8 i d e n t i f i e d  a s  a  d e f e n s e  w i t n e s s ,  a n d  t h a t  h i s  n o t e s  

  9 a n d  r e c o r d s  b e c a m e  s u c h  a  f o c a l  p o i n t .   

 10 S o  t h a t ' s  k i n d  o f  w h e r e  I  g o t  c o n f u s e d  o n  

 11 w h e r e  t h e  d i s c l o s u r e s  f r o m  y o u r  a r g u m e n t  t o d a y  

 12 h a p p e n e d .   

 13 B u t  t h a t ' s  j u s t  a  c l e a n u p  s o  t h a t  y o u  

 14 u n d e r s t a n d  h o w  I  c o n n e c t e d  t o  i t ,  a n d  I  h a v e  b e e n  

 15 c o r r e c t e d  t h e r e .   

 16 B u t  t h e  r e a l  i s s u e  b e c o m e s  - -  a n d  i f  y o u  a r e  

 17 r e a d y  t o  m o v e  t o  t h i s  d i s c u s s i o n ,  I  w o u l d  l i k e  t o ,  

 18 b u t  i f  y o u  w a n t  t o  w a i t  t o  c o v e r  t h e  o t h e r  b a s i s ,  

 19 a n d  t h e n  t i e  i t  u p ,  i t  i s  r e a l l y  t h e  l e g a l  s t a n d a r d  

 20 t h a t  i s  a p p l i c a b l e  h e r e ,  a n d  d o e s  t h i s  e x c l u s i o n  

 21 m e e t  t h a t  l e g a l  s t a n d a r d .   

 22 L i k e  e v e n  i f  w e  t a k e ,  f o r  h y p o t h e t i c a l  

 23 p u r p o s e s ,  t h e  a r g u m e n t  o f ,  t h e r e  w a s  n o  t i m e l i n e  i n  

 24 t h e  s t i p u l a t i o n ,  a n d  h e  w a s  p r e v i o u s l y  d i s c l o s e d ,  

 25 t h e r e  i s  n o  u n f a i r  s u r p r i s e  h e r e ,  a n d  h e  s h o u l d  h a v e  
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  1 b e e n  a l l o w e d  t o  t e s t i f y .   

  2 I s  h i s  e x c l u s i o n  s o m e t h i n g  t h a t  w a r r a n t s  a  

  3 n e w  t r i a l .   

  4 M R .  A R N T Z :  O k a y .

  5 T H E  C O U R T : I f  y o u  a r e  n o t  r e a d y  t o  g o  

  6 t h e r e  - -  

  7 M R .  A R N T Z :  N o ,  I  a m  h a p p y  t o  g o  t h e r e  n o w ,  

  8 b e c a u s e  I  t h i n k  t h a t ' s  r e a l l y  t h e  p o i n t .   

  9 I  m e a n ,  s o  a s  w e  l o o k  a t  - -  I  a m  s u r e  w e  a l l  

 10 h a v e  a  p r e t t y  g o o d  m e m o r y  o f  t h i s  t r i a l ,  i t  w e n t  o n  

 11 f o r  a  w h i l e ,  b u t  i t  i s  l a s t  o n e  t h a t  I  d i d .

 12 T H E  C O U R T : I t  m i g h t  b e  t h e  l a s t  o n e  w e  

 13 d i d ,  t o o .   

 14 M R .  A R N T Z :  W e  w e r e  t a l k i n g  o u t s i d e  t h a t  w e  

 15 a r e  g o i n g  t o  a b l e  t o  s a y  t h a t  w e  w e r e  s o m e  o f  t h e  

 16 l a w y e r s  a n d  j u d g e s  w h o  t r i e d  t h e  l a s t  c a s e  i n  a  

 17 n o r m a l  w a y .   

 18 T H E  C O U R T :   R i g h t .   

 19 M R .  A R N T Z :   I  m e a n ,  w h o  k n o w s  h o w  t h i n g s  a r e  

 20 g o i n g  t o  c h a n g e .   

 21 B u t  c l e a r l y  d u r i n g  t h e  t r i a l  w h a t  b e c a m e  a  

 22 h u g e  i s s u e ,  a n d  t h e  r e a s o n  w h y  I  t r i e d  t o  c a l l  h i m ,  

 23 w a s  b e c a u s e  t h e  q u e s t i o n  o f  n o t a t i o n s  i n  h i s  r e c o r d s  

 24 b e c a m e  t h e  h u g e  i s s u e .   

 25 T h e y  r e f e r e n c e  p u l s e s ,  b u t  t h e y  d i d n ' t  
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  1 r e f e r e n c e  h o w  t h e  p u l s e s  w e r e  d o n e .   A n d  m y  c l i e n t  

  2 t e s t i f i e d  t h a t  t h e  o n l y  w a y  t h e y  w e r e  e v e r  d o n e  w a s  

  3 b y  D o p p l e r .   

  4 A n d  t h r o u g h  c o n j e c t u r e ,  b e c a u s e  i t  n e v e r  

  5 s a i d  t h e y  w e r e  d o n e  b y  p a l p a t i o n  i n  t h e  r e c o r d s ,  b u t  

  6 b y  - -  I  s a y  n e v e r ,  b u t  I  d o n ' t  r e c a l l  a n y  n o t e s  

  7 s p e c i f i c a l l y  s a y i n g  t h a t  t h e y  w e r e  p a l p a b l e .   

  8 B u t  m y  c l i e n t ' s  t e s t i m o n y  w a s  t h e  o n l y  w a y  

  9 h e  e v e r  g o t  a  p u l s e  a f t e r  h e  g o t  t h e  b y p a s s  w a s  b y  

 10 D o p p l e r .   

 11 S o  t h e  b i g  q u e s t i o n  c a m e ,  a n d  t h i s  d e v e l o p e d  

 12 d u r i n g  t h e  t r i a l  w a s ,  d i d  h e  h a v e  p a l p a b l e  p u l s e s .   

 13 B e c a u s e  i f  y o u  r e c a l l ,  D r .  M a r m u r e a n u  s a i d ,  h e  

 14 w o u l d n ' t  h a v e  h a d  p a l p a b l e  p u l s e s  i f  y o u  h a v e  h a d  

 15 t h i s  b y p a s s .

 16 Y o u  w o u l d  h a v e  h a d  D o p p l e r  p u l s e s ,  b e c a u s e  

 17 t h a t ' s  h o w  y o u  d e t e c t i v e  t h e m  w h e n  t h e y  e x i s t  

 18 t h r o u g h  a  p e r i p h e r a l  m e a n s ,  b u t  y o u  w o u l d n ' t  h a v e  

 19 p a l p a b l e  p u l s e s .   

 20 B u t  t h a t  i s s u e  f r a n k l y  w a s  n o t  t h e  f o c u s  o f  

 21 d i s c o v e r y ,  f r o m  w h a t  I  c a n  t e l l .   

 22 N o t  t h e  q u e s t i o n  o f  p u l s e s ,  b u t  t h e  q u e s t i o n  

 23 o f  w h e t h e r  t h e y  w e r e  p a l p a b l e  i n  p r i o r  r e c o r d s .   A n d  

 24 s o  a s  t h e  t r i a l  w e n t  o n ,  t h a t  b e c a m e  a  b i g  i s s u e .   

 25 I t  b e c a m e  t h e  i s s u e .   
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  1 B e c a u s e  i f  y o u  c a n ' t  h a v e  p a l p a b l e  p u l s e s ,  

  2 t h e n  t h e  N u r s e  P r a c t i t i o n e r  n e v e r  c o u l d  h a v e  f e l t  

  3 t h e  p u l s e  w i t h  h e r  h a n d .   

  4 B e c a u s e ,  a s  y o u  r e c a l l ,  t h e y  d i d n ' t  s a y  t h e y  

  5 d i d  i t  b y  D o p p l e r ,  t h e y  s a i d  d i d  i t  b y  h a n d ,  b y  

  6 p a l p a t i o n .   

  7 S o ,  i f  t h e y  d o i n g  i t  b y  p a l p a t i o n ,  y e t  t h e r e  

  8 w a s  n o  p o s s i b l e  w a y  t o  f e e l  t h e m  b y  p a l p a t i o n ,  o r  

  9 t h a t  t h e r e  w a s  n o  r e c o r d  o f  t h e m  b e i n g  f e l t  b y  

 10 p a l p a t i o n  p r i o r ,  t h e n  i t  o n l y  s t a n d s  t o  r e a s o n  t h a t  

 11 w h e n  h e  i s  c o m i n g  i n  w i t h  a n  o c c l u s i o n ,  a n d  I  d o n ' t  

 12 t h i n k  - -  I  m e a n ,  I  g u e s s  t h e r e  w a s  s o m e  d i s c u s s i o n  

 13 a b o u t  t h e  c a s e  w o r s e n i n g  a n d  h a v i n g  a d d i t i o n a l  

 14 o c c l u s i o n s  a f t e r  h e  w e n t  t o  t h e  h o s p i t a l ,  b u t  

 15 c l e a r l y  h e  h a d  a n  o c c l u s i o n ,  y o u  w o u l d n ' t  h a v e  b e e n  

 16 a b l e  t o  f e e l  a  p u l s e  t h e n ,  i f  y o u  c o u l d n ' t  s e e  i t  

 17 w h e n  t h e r e  w a s n ' t  a n  o c c l u s i o n .   

 18 T H E  C O U R T :  O k a y .

 19 M R .  A R N T Z :  S o ,  i f  h e  i s  g o i n g  t o  t h e  

 20 d o c t o r ' s  o f f i c e ,  a n d  t h e r e  i s  n o  o c c l u s i o n ,  a n d  i f  

 21 t h e y  s t i l l  c a n ' t  s t i l l  f e e l  t h e m  b y  p a l p a t i o n ,  t h e n  

 22 o b v i o u s l y  t h e y  c a n ' t  f e e l  t h e m  b y  p a l p a t i o n  i f  h e  

 23 h a s  a n  o c c l u s i o n .   

 24 S o  t h a t  b e c a m e  t h e  i s s u e .   I  m e a n ,  b y  m y  

 25 r e c o l l e c t i o n ,  t h a t  w a s  t h e  i s s u e  i n  t h e  c a s e .   A n d  
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  1 t h e  o n l y  w a y  t o  s o r t  o u t  t h a t  i s s u e  w a s  t o  h a v e  

  2 D r .  W i e n c e k  t e s t i f y .   

  3 A n d  i t  d o e s n ' t  s u r p r i s e  m e  a  b i t  t h a t  t h e  

  4 j u r y  w o u l d  h a v e  s a i d ,  I  w o u l d  h a v e  l i k e d  t o  h a v e  

  5 h e a r d  w h a t  D r .  W i e n c e k  s a y s  o n  t h a t .   

  6 T o  m e ,  i n  a l l  l i k e l i h o o d ,  h e  m a y  h a v e  b e e n  

  7 t h e  c r i t i c a l  w i t n e s s .

  8 T H E  C O U R T : B u t  h e r e ' s  I  g u e s s  w h e r e  I  

  9 s t r u g g l e  w i t h ,  o k a y ,  s o  D r .  W i e n c e k  c o m e s  i n ,  a n d  

 10 y o u  a r e  g o i n g  t o  a s k  h i m  q u e s t i o n s  t h a t  i s  g o i n g  t o  

 11 t r y  t o  n a i l  t h a t  d o w n .  

 12 D e f e n s e  c o u n s e l  i s  g o i n g  t o  a s k  h i m  

 13 q u e s t i o n s  t h a t  w i l l  r a i s e  q u e s t i o n s  a b o u t  t h a t .   

 14 W o u l d n ' t  w e  h a v e  b e e n  i n  t h e  s a m e  p l a c e  a t  t h e  t i m e  

 15 o f  c o n c l u d i n g  a r g u m e n t s ,  a n d  a t  t h e  t i m e  t h a t  t h e  

 16 j u r y  d e l i b e r a t e d ,  t h a t  t h e r e  s t i l l  w o u l d  h a v e  b e e n  

 17 c o n f u s i o n  o n  t h a t  p o i n t ?   

 18 I  k n o w  w e  a r e  s p e c u l a t i n g ,  b u t  I  a m  j u s t  

 19 a s k i n g .   

 20 M R .  A R N T Z :  S o ,  t h e y  h a d  a  w i t n e s s ,  I  t h i n k  

 21 i t  w a s  t h e i r  h o t  s h o t  d o c t o r  - -  a n d  I  c a n ' t  r e m e m b e r  

 22 h i s  n a m e  - -  D r .  W i l s o n .   

 23 I  l i k e  D r .  W i l s o n .   I  d i d n ' t  m e a n  t h a t  i n  a  

 24 p e j o r a t i v e  w a y .   

 25 D r .  W i l s o n  d i d  s a y ,  y e a h ,  y o u  m i g h t  s t i l l  b e  

22

AA03079



  1 a b l e  t o  s t i l l  b e  a b l e  t o  f e e l  a  p u l s e ,  i f  i t  i s  

  2 p e r i p h e r a l s  o n l y .   S o  h y p o t h e t i c a l l y ,  h e  w a s  s a y i n g ,  

  3 y e a h ,  i t  i s  p o s s i b l e .   

  4 A n d ,  s o  w o u l d  t h e y  h a v e  h a d  s t i l l  h a d  

  5 a r g u m e n t ;  y e s ,  t h e y  w o u l d  h a v e  s t i l l  h a d  t h a t  

  6 a r g u m e n t ,  b u t  t h e  q u e s t i o n  o f  p o s s i b i l i t y  w o u l d  h a v e  

  7 b e e n  a d d r e s s e d  b y  D r .  W i e n c e k ' s  t e s t i m o n y ,  b e c a u s e  

  8 h e  w o u l d  h a v e  b e e n  a b l e  t o  s a y ,  I  n e v e r  w a s  a b l e  t o  

  9 g e t  t h e m  b y  p a l p a t i o n .   

 10 S o  i f  h e  w a s n ' t ,  t h e n  t h e  h y p o t h e t i c a l  

 11 p o s s i b i l i t y  t h a t  D r .  W i l s o n  w a s  t a l k i n g  a b o u t  w o u l d  

 12 h a v e  b e e n  c l a r i f i e d  f o r  t h e  j u r y .   

 13 A n d  w i t h o u t  t h a t ,  w e  w e r e n ' t  a b l e  t o  c l a r i f y  

 14 i t .   S o ,  I  d o n ' t  s e e  a  g o o d  b a s i s  f o r  e x c l u d i n g  h i m  

 15 b a s e d  o n  d i s c l o s u r e  o r  t h e  d e s c r i p t i o n  o f  h i s  

 16 t e s t i m o n y ,  b u t  h e  c l e a r l y  w a s  a n  i m p o r t a n t  w i t n e s s .

 17 H e  w a s  p o s s i b l y  t h e  m o s t  i m p o r t a n t  w i t n e s s .

 18 T H E  C O U R T : A n d  y o u  a s k e d  a  m i n u t e  a g o  f o r  

 19 s o m e  c l a r i f i c a t i o n ,  a n d  I  w i l l  t e l l  y o u  a s  I  s i t  

 20 h e r e  t o d a y ,  t h a t  i t  d o e s  n o t  r e s o n a t e  w i t h  m e  i n  m y  

 21 m e m o r y  t h a t  t h e  m a i n  r e a s o n  w a s ,  y o u  k n o w ,  t h e  

 22 f a i l u r e  t o  p r o v i d e  a  d e s c r i p t i o n ,  e v e n  t h o u g h  t h e  

 23 n a m e  w a s  p r o v i d e d .   

 24 W h a t  I  b e l i e v e  I  f o c u s e d  o n ,  r i g h t  o r  w r o n g ,  

 25 i n  t h a t  m o m e n t ,  w a s  t h e  a r g u m e n t  - -  a n d  w e  a r e  g o i n g  
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  1 t o  h e a r  m o r e  s h o r t l y  o b v i o u s l y  f r o m  M r .  W e a v e r ,  a n d  

  2 p o s s i b l y  t o  M s .  H u e t h ' s  j o i n d e r  - -  w a s  t h a t  w e  a r e  

  3 i n  t h e  t h r o e s  o f  t r i a l ,  w e  a r e  f i n d i n g  o u t  l e s s  t h a n  

  4 2 4 - h o u r s  f r o m  h i s  t e s t i m o n y  t h a t  h e  i s  a c t u a l l y  

  5 g o i n g  t o  b e  c a l l e d ,  a n d  t h a t  w e  h a d  a l r e a d y  h a d  

  6 a m p l e  d i s c u s s i o n  a n d  r e v i e w  o f  h i s  t r e a t m e n t ,  a n d  

  7 h i s  r e c o r d s .   

  8 A n d  t h a t  i t  r e a l l y  w o u l d  p o t e n t i a l l y  m a k e  

  9 t h e  t r i a l  m o r e  c o n f u s i n g ,  n o t  l e s s ,  i f  h e  w e r e  t o  

 10 h a v e  b e e n  b r o u g h t  i n  a t  t h e  l a s t  m i n u t e ,  a n d  

 11 u l t i m a t e l y  t h a t  i t  d i d  s e e m  t o  b e  - -  n o t  t h a t  y o u  

 12 h a d  d o n e  i t  i n t e n t i o n a l l y  - -  I  c o m p l e t e l y  t a k e  a t  

 13 f a c e  v a l u e ,  a n d  w o u l d  e x p e c t  t h a t  y o u  h a d  t h e  

 14 e x p e r i e n c e  t h a t  y o u  h a d ,  i f  y o u  a r e  n o t  c o m i n g ,  y o u  

 15 a r e  n o t  c o m i n g .  O h ,  o k a y ,  c o m e ,  t h a t  y o u  d i d n ' t  d o  

 16 i t  o n  p u r p o s e .

 17 B u t  a t  t h e  e n d  o f  t h e  d a y ,  d e f e n s e  c o u n s e l  

 18 h a d  l e s s  t h a n  2 4  h o u r s  n o t i c e  t h a t  h e  w a s  a c t u a l l y  

 19 g o i n g  t o  b e  c a l l e d  a s  a  w i t n e s s ,  a n d  t o  p r e p a r e ,  a n d  

 20 i t  j u s t  s e e m e d  t o  m e  t h a t  a l l  o f  t h o s e  c i r c u m s t a n c e s  

 21 t o g e t h e r  w e r e  u n f a i r ,  a n d  t h a t  i t  w a s  i n a p p r o p r i a t e  

 22 t o  h a v e  t h i s  e f f e c t i v e l y  i n  t h e  C o u r t ' s  p e r s p e c t i v e ,  

 23 l a s t  m i n u t e  w i t n e s s  a l l o w e d .   

 24 I  d o n ' t  r e c a l l  f o c u s i n g  o n  t h e  d i s c l o s u r e  

 25 p i e c e .   B u t  m o r e  o n  t h a t  t h e  p a r t i e s  h a d  a g r e e d  o n  
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  1 h o w  t h e y  w e r e  g o i n g  t o  c o n d u c t  t h e m s e l v e s ,  w h e t h e r  

  2 i t  w a s  D r .  W i e n c e k ' s  f a u l t  o r  n o t ,  t h i s  w a s  f a r  t o o  

  3 l a t e  o f  a  d i s c l o s u r e ,  a n d  a c t u a l l y  w o u l d  p o t e n t i a l l y  

  4 m u d d y  t h e  w a t e r s ,  n o t  c l a r i f y  t h a t .   

  5 T h a t  w a s  m y  t h o u g h t  p r o c e s s .   

  6 M R .  A R N T Z :  O k a y .  

  7 S o  i n  t h a t  p r o c e s s  o f  t h i n k i n g ,  I  w o u l d  

  8 s u g g e s t  t h a t  y o u  a r e  l o o k i n g  a t  i t  w i t h  a n  

  9 a s s u m p t i o n  o f  w h a t  t h e  j u r y  w o u l d  h a v e  f o u n d  

 10 h e l p f u l .   

 11 I  d o n ' t  k n o w  t h a t  t h a t ' s  a  g o o d  r e a s o n  t o  

 12 s a y  t h a t  y o u  c a n ' t  c a l l  a  w i t n e s s .   

 13 S o  t h e  q u e s t i o n  o f  w h e t h e r  i t  w o u l d  h a v e  

 14 m u d d i e d  t h e  w a t e r  I  t h i n k  s h o u l d  h a v e  b e e n  l e f t  t o  

 15 t h e  j u r y ,  a n d  t h a t  i t  s h o u l d  h a v e  b e e n  l e f t  t o  m y  

 16 j u d g m e n t .   

 17 I f  I  t h o u g h t  t h a t  t h e r e  w a s  a  c h a n c e  t h a t  

 18 t h a t  w o u l d  h a p p e n ,  t h a t  w o u l d  p r o b a b l y  b e  h a r m f u l  t o  

 19 m y  c a s e .

 20 T H E  C O U R T : T h e  r e m a r k s  t h a t  a r e  r e m i n d e d  

 21 t o  m e  i n  t h e  o p p o s i t i o n  a r e  t h a t  I  s a i d ,  a m p l e  

 22 t e s t i m o n y  h a s  b e e n  h a d  f r o m  b o t h  s i d e s  r e l a t e d  t o  

 23 D r .  W i e n c e k ' s  p r i o r  t r e a t m e n t ,  a n d  h o w  t h a t  m i g h t  

 24 h a v e  i m p a c t e d  t h i n g s ,  a n d  c e r t a i n l y  a n y  c o n f u s i o n  

 25 c o u l d  b e  c l e a n e d  u p  i n  c l o s i n g .   
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  1 S o  t h a t  i s  w h a t  t r i g g e r s  m y  r e c o l l e c t i o n ,  

  2 t h a t  t h e r e  w a s  s o m e  a s p e c t  o f ,  w e  h a v e  t h i s  

  3 t e s t i m o n y .   W e  d o n ' t  n e e d  t h i s  a d d i t i o n a l  w i t n e s s '  

  4 t e s t i m o n y ,  I  a m  b e i n g  f a c e d  w i t h  a n  a r g u m e n t  t h a t  

  5 t h i s  i s  i n t e n t i o n a l ,  u n i n t e n t i o n a l ,  o r  r e g a r d e d  a s  

  6 s a n d b a g g i n g ,  a n d  t h a t  i t  w o u l d  b e  i m p r o p e r  t o  p e r m i t  

  7 i t .   

  8 T h a t ' s  k i n d  o f  t h e  c l a r i f i c a t i o n  o f  t h a t ,  

  9 b u t  I  h e a r  y o u .   I  u n d e r s t a n d ,  a n d  I  d o  a g r e e  w i t h  

 10 y o u  t h a t  - -  a n d ,  a g a i n ,  I  w o u l d  s a y  i n  t h e  v a s t  

 11 m a j o r i t y  o f  c i r c u m s t a n c e s  a n d  b e i n g  f a c e d  w i t h  t h i s  

 12 i s s u e  a t  t r i a l ,  I  h a v e  a l l o w e d  t h e  w i t n e s s e s  t o  c o m e  

 13 f o r w a r d ,  a s  l o n g  a s  t h e y  h a v e  b e e n  p r o p e r l y  

 14 d i s c l o s e d ,  a n d  t h a t  t h e r e  h a s  b e e n  s o m e  

 15 u n d e r s t a n d i n g  t h a t  t h e y  a r e  g o i n g  t o  b e  c a l l e d .   

 16 A n d  t h a t  j u s t  d i d n ' t  s e e m  t o  b e  t h e  c a s e  

 17 h e r e  w h e n  a l l  w a s  s a i d  a n d  d o n e .   

 18 M R .  A R N T Z :  W e l l ,  I  t r i e d  m y  f i r s t  c a s e  i n  

 19 t h e  1 9 9 5  a r e a .   I  h a v e  t r i e d  p r o b a b l y  5 0  j u r y  t r i a l s  

 20 s i n c e  t h e n ,  a n d  t h e  o n l y  r e a s o n  w h y  I  b r i n g  t h a t  u p  

 21 a r e  a  c o u p l e  o f  t h i n g s .

 22 O n e ,  a s  a  t r i a l  l a w y e r ,  y o u  a r e  a l w a y s  a b l e  

 23 t o  r e s p o n d  t o  a  w i t n e s s .   I  m e a n ,  I  k n o w  M r .  M c B r i d e  

 24 h a s  t r i e d  a t  l e a s t  a s  m a n y  c a s e s  a s  I  h a v e .   I  d o n ' t  

 25 k n o w  a b o u t  M r .  W e a v e r ' s  e x p e r i e n c e .   
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  1 B u t  I  k n o w  t h a t  a s  a  t r i a l  l a w y e r  y o u  s h o u l d  

  2 b e  a b l e  t o  r e s p o n d  t o  t h a t ,  e s p e c i a l l y  i f  i t  i s  a  

  3 k e y  w i t n e s s ,  a n d  s o m e b o d y  t h a t  w h o  h a s  b e e n  t a l k e d  

  4 a b o u t  t h a t  m u c h .   

  5 B e c a u s e ,  h e r e  i s  w h a t  w e  k n o w  w i t h  

  6 c e r t a i n t y ,  i s  t h a t  e v e r y b o d y  w h o  w a s  t r y i n g  t h i s  

  7 c a s e ,  k n e w  D r .  W i e n c e k ' s  r e c o r d s  f r o n t w a r d s  a n d  

  8 b a c k w a r d s ,  b e c a u s e  t h e y  w e r e  t a l k e d  a b o u t  s o  m u c h .   

  9 T h e r e  i s  n o  c o n c e i v a b l e  a r g u m e n t  t h a t  t h e y  

 10 c o u l d  n o t  h a v e  b e e n  p r e p a r e d  t o  e x a m i n e  t h a t  w i t n e s s  

 11 a f t e r  t h e  n o t i c e  I  g a v e  t h e m ,  g i v e n  t h e  f a c t  t h a t  

 12 t h e y  w e r e  a l r e a d y  s o  f a m i l i a r  w i t h  h i s  r e c o r d s .   

 13 T h e  s e c o n d  r e a s o n  I  b r i n g  t h a t  u p  i s ,  i s  

 14 b e c a u s e  i n  a l l  o f  t h o s e  t r i a l s  t h a t  I  h a v e  d o n e ,  I  

 15 h a v e  a l w a y s  e x t e n d e d  t h i s  c o u r t e s y .   I  w i l l  a l w a y s  

 16 t e l l  y o u  w h o  I  a m  c a l l i n g  t h e  n e x t  d a y .   

 17 I  w i l l  n e v e r  b l i n d  s i d e  y o u  b y  a  w i t n e s s .   

 18 S o  t h a t  s t i p u l a t i o n  t o  m e  w a s  i n  k e e p i n g  w i t h  w h a t  

 19 m y  n o r m a l  p r o f e s s i o n a l  c o u r t e s i e s  a r e  t h a t  I  g i v e  t o  

 20 c o u n s e l  i n  e v e r y  c a s e  t h a t  I  h a v e  h a d .   

 21 T o  m e ,  i t  j u s t  d o e s n ' t  m a k e  s e n s e  t h a t  I  a m  

 22 n o t  g o i n g  t o  t e l l  t h e  o t h e r  a t t o r n e y  w h o  I  a m  

 23 c a l l i n g ,  b e c a u s e  I  e x p e c t  t h e  s a m e  i n  r e t u r n .   

 24 A n d  I  a l w a y s  g o t t e n  a l o n g  w i t h  c o u n s e l  o n  

 25 t h a t  i s s u e  f o r  2 5  y e a r s .   
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  1 S o  n o n e  o f  t h e s e  - -  a s  w e  b o i l  t h i s  d o w n  t o  

  2 w h a t  t h e  r e a l  i s s u e  i s  - -  i t  s o u n d s  l i k e  t h e  r e a l  

  3 i s s u e  t o  t h e  C o u r t  i s ,  e i t h e r  h e  w a s n ' t  d i s c l o s e d  

  4 t i m e l y  e n o u g h  t h a t  h e  w a s  a c t u a l l y  c o m i n g  a s  a  

  5 w i t n e s s ,  a n d  t h e y  c o u l d n ' t  p r e p a r e ,  w h i c h  i s  i n  m y  

  6 e x p e r i e n c e  n o t  a  r e a l l y  g o o d  b a s i s ,  b e c a u s e  e v e r y  

  7 t r i a l  l a w y e r  i s  g o i n g  t o  b e  a b l e  t o  h a n d l e  t h a t .   

  8 A n d  t h e n  t h e  s e c o n d  i s  t h a t  h e  m a y  h a v e  

  9 a d d e d  n o t h i n g  t o  t h e  c a s e ,  b e c a u s e  h e  w a s  a l r e a d y  

 10 d i s c u s s e d  s o  m u c h .

 11 O n  t h a t  i s s u e ,  a n d  I  r e a l l y  w a n t  t o  

 12 e m p h a s i z e  t h i s  p o i n t ,  t h e  r e a s o n  I  h a d  t o  c o n s i d e r  

 13 c a l l i n g  h i m  w a s  b e c a u s e  t h e r e  w a s  c o n f u s i o n  i n  t h e  

 14 r e c o r d s .   

 15 T h a t ' s  t h e  o n l y  r e a s o n  I  c o n s i d e r e d  c a l l i n g  

 16 h i m ,  b e c a u s e  t h e  r e c o r d s  c o n f u s e d  t h e  q u e s t i o n  o f  

 17 w h e t h e r  h e  h a d  e v e r  b e e n  a b l e  t o  p a l p a t e  a  p u l s e  

 18 a f t e r  h e  h a d  t h e  b y p a s s .   

 19 I  w i l l  t e l l  y o u ,  o f  c o u r s e ,  t h a t  h e  w a s  

 20 g o i n g  t o  s a y ,  n o ,  I  c o u l d n ' t .   I t  w a s  a l w a y s  d o n e  b y  

 21 D o p p l e r .   

 22 I f  t h a t ' s  t h e  c a s e ,  t h e n  t h i s  h y p o t h e t i c a l  

 23 p o s s i b i l i t y  t h a t  D r .  W i l s o n  t e s t i f i e d  a b o u t ,  o f  

 24 b e i n g  a b l e  t o  p o s s i b l y  p a l p a t e  a  p u l s e  i f  t h e  o n l y  

 25 m e a n s  o f  b l o o d  f l o w  w a s  t h r o u g h  p e r i p h e r a l  m e a n s ,  
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  1 t h a t  p o s s i b i l i t y  i s  n o w  g o n e ,  o r  a t  l e a s t  a r g u a b l y  

  2 g o n e .   

  3 T h a t  a r g u m e n t  w a s  s o m e t h i n g  I  c o u l d n ' t  m a k e  

  4 i n  c l o s i n g ,  b e c a u s e  I  d i d n ' t  h a v e  D r .  W i e n c e k  

  5 c l a r i f y i n g  h i s  r e c o r d s  t h a t  t h e r e  w a s  n o  w a y  t o  

  6 p a l p a t e  h i s  p u l s e  a f t e r  t h e  b y p a s s .   

  7 S o  I  t h i n k  t h e  b e t t e r  a r g u m e n t  i s  t h a t  h e  

  8 w o u l d  h a v e  c l a r i f i e d  t h e  c a s e ,  n o t  h a v e  c o n f u s e d  i t .

  9 T H E  C O U R T : A l l  r i g h t .

 10 A n d  h o w  d o e s  t h i s  - -  a n d  I  a m  j u s t  g o i n g  t o  

 11 s o r t  o f  w r a p  u p  t h i s  p i e c e  o f  t h e  a r g u m e n t  t h i s  

 12 w a y  - -  a n d  t h i s  i s  w h a t  I  w a s  g e t t i n g  a t  b e f o r e ,  

 13 w a s ,  i f  w e  g o  b a c k  t o  t h e  s t a n d a r d ,  i f  w e  g o  b a c k  t o  

 14 l o o k i n g  a t  w h a t  - -  I  m e a n ,  G o d  k n o w s  t h a t  I  d o n ' t  

 15 k n o w  t h a t  t h e r e  h a s  e v e r  b e e n  a  t r i a l  t h a t  I  c a n  s a y  

 16 t h a t  I  d i d n ' t  m a y b e  i n  h i n d s i g h t  t h a t  s o m e b o d y  c a n  

 17 l o o k  a t  a n d  s a y  t h a t  I  h a v e  m a d e  a  b a d  c a l l  o n  a  

 18 h e a r s a y  e x c e p t i o n  o b j e c t i o n ,  o r  a n y  o t h e r  

 19 e v i d e n t i a r y  r u l i n g .   

 20 T h i s  i s  a n  e v i d e n t i a r y  r u l i n g  a t  i t s  h e a r t .   

 21 T h e  C o u r t  h a s  g r e a t  d i s c r e t i o n  t o  m a k e  t h e s e  

 22 r u l i n g s ,  a n d  t h e s e  a r e  t h e  k i n d  o f  t h i n g s  t h a t  w o u l d  

 23 g o  u p  o n  a p p e a l  a s  p a r t  o f  t h e  t o t a l  p i c t u r e  o f  t h e  

 24 r e v i e w  b y  t h e  A p p e l l a t e  C o u r t  t h a t  t h e y  w o u l d  l o o k  

 25 a t .
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  1 B u t  t o  g e t  a  n e w  t r i a l  - -  a n d  I  j u s t  p u l l e d  

  2 t h e  l a n g u a g e .   I  a m  j u s t  l o o k i n g  a t  t h e  l a n g u a g e  

  3 s t r a i g h t  o u t  o f  o u r  c u r r e n t  R u l e  5 9 ,  y o u  h a v e  t o  

  4 h a v e  s o m e t h i n g  t h a t  m a t e r i a l l y  a f f e c t s  t h e  

  5 s u b s t a n t i a l  r i g h t s  o f  t h e  m o v i n g  p a r t y ,  a n d  t h a t ' s  

  6 o b v i o u s l y  i n  t h e  i n t r o .

  7 R e a l l y  t h e  o n l y  o n e  t h a t  I  t h i n k  i s  

  8 a p p l i c a b l e  p o t e n t i a l l y  h e r e  i s  S u b s e c t i o n  A - 1 - A ,  a n d  

  9 t h a t  i s  a n  i r r e g u l a r i t y  i n  t h e  p r o c e e d i n g  t h a t  

 10 p r e v e n t e d  a  p a r t y  f r o m  h a v i n g  a  f a i r  t r i a l .   

 11 T h e r e  i s  a  c a t c h a l l  A - 1 - G ,  e r r o r  i n  l a w ,  b u t  

 12 i t  d o e s n ' t  a p p e a r  t o  m e  t h a t  t h i s  a r g u a b l y  w o u l d  

 13 h a v e  r i s e d  t o  e i t h e r  o f  t h o s e  l e v e l s .   

 14 W h e n  y o u  a r e  a s k i n g  f o r  a  n e w  t r i a l ,  i t  i s  

 15 t y p i c a l l y  n o t ,  J u d g e ,  y o u  k n o w ,  y o u  c o u l d  h a v e  

 16 c a l l e d  a n  e v i d e n t i a r y  r u l i n g  a  d i f f e r e n t  w a y ,  a n d  

 17 h a d  y o u  d o n e  i t ,  t h a t  t h i n g s  m i g h t  h a v e  b e e n  

 18 d i f f e r e n t ,  i t  i s  u s u a l l y  s o m e t h i n g  s i g n i f i c a n t l y  

 19 i r r e g u l a r ,  a g a i n ,  o c c u r r e d .   

 20 S o  I  a m  j u s t  a g a i n  t r y i n g  t o  s e e ,  a r e  w e  

 21 r e a c h i n g  t h e  s t a n d a r d  h e r e .   

 22 M R .  A R N T Z :  S o  I  w o u l d  r e s p e c t f u l l y  u s e  y o u r  

 23 o w n  w o r d s  a n d  s a y  t h a t  e v e n  y o u  j u s t  s a i d  t h a t  y o u  

 24 v e r y  s e l d o m  e x c l u d e  a  w i t n e s s  u n d e r  t h e s e  

 25 c i r c u m s t a n c e s .   
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  1 T H E  C O U R T :   I  h a v e n ' t  b e e n  f a c e d  w i t h  t h i s  

  2 v e r y  o f t e n ,  b u t  I  w o u l d  s a y  t h a t  t h e  e x c l u d i n g ,  I  

  3 c a n  t h i n k  o f  2  t i m e s ,  v e r s u s  t h e  o n e s  w h e r e  w e  h a v e  

  4 t h e m  c o m e  i n .   

  5 B u t ,  b e i n g  f a c e d  w i t h  t h i s  s o r t  o f ,  s o m e b o d y  

  6 w h o ,  a s  t h e  t r i a l  i s  u n f o l d i n g ,  w a s  n o t  e x p e c t e d  t o  

  7 b e  c a l l e d  a  w i t n e s s ,  a n d  t h e n  t h e  d a y  b e f o r e  t h e y  

  8 w e r e  g o i n g  t o  b e  c a l l e d ,  t h e n  s o m e b o d y  s a i d ,  o h ,  

  9 w a i t ,  I  a m  c a l l i n g  t h e m .   

 10 I  h a v e n ' t  b e e n  f a c e d  w i t h  t h a t  t h a t  v e r y  

 11 o f t e n .   

 12 M R .  A R N T Z :  R i g h t .   

 13 A n d  t h e  r e a s o n  I  b r i n g  u p  y o u r  o w n  w o r d s ,  

 14 i s ,  b e c a u s e  o b v i o u s l y  i t  i s  a n  i r r e g u l a r i t y .   I t  i s  

 15 d i f f e r e n t  t h a n  w h a t  w o u l d  n o r m a l l y  h a p p e n .   

 16 A n d ,  s o ,  t h e n  y o u  m o v e  t o  t h e  s e c o n d ,  t h a t  

 17 e f f e c t s  t h e  o u t c o m e  o f  t h e  c a s e .   T h e r e ' s  n o  

 18 q u e s t i o n  t h a t  t h e  j u r y  - -  

 19 T H E  C O U R T : N o ,  p r e v e n t e d  f r o m  h a v i n g  a  

 20 f a i r  t r i a l .   W e r e  y o u  p r e v e n t e d  f r o m  h a v i n g  a  f a i r  

 21 t r i a l  b e c a u s e  o f  t h i s .   

 22 M R .  A R N T Z :  S o ,  I  g u e s s ,  I  j u m p e d  t o  t h e  

 23 r e s u l t  o f  n o t  h a v i n g  a  f a i r  t r i a l ,  w h i c h  w a s  t h a t  

 24 t h e  j u r y  d i d n ' t  h a v e  t h i s  c l a r i f i e d  f o r  t h e m .   

 25 I  d o n ' t  t h i n k  t h e r e  i s  a n y  q u e s t i o n ,  i f  y o u  

31

AA03088



  1 l o o k  a t  D r .  M a r m u r e a n u ' s  t e s t i m o n y  a n d  t h e  c r o s s -

  2 e x a m i n a t i o n  o f  h i s  t e s t i m o n y ,  t h e r e  i s  n o  q u e s t i o n  

  3 t h a t  t h e  i s s u e  o f  w h e t h e r  o r  n o t  y o u  c o u l d  h a v e  a  

  4 p a l p a b l e  p u l s e  w a s  t h e  i s s u e .   

  5 B e c a u s e  i f  y o u  c o u l d n ' t  h a v e  a  p a l p a b l e  

  6 p u l s e  b e f o r e  h e  w e n t  i n t o  t h e  h o s p i t a l  o n  C h r i s t m a s  

  7 D a y ,  t h e n  t h e y  d i d n ' t  h a v e  a  p a l p a b l e  p u l s e .   T h e y  

  8 n e v e r  f e l t  h i s  p u l s e .   

  9 A n d  i f  I  g e t  t o  t r y  t o  t h i s  c a s e  a g a i n ,  I  

 10 m i g h t  t r y  i t  a  l i t t l e  d i f f e r e n t l y .   W e l l ,  I  

 11 c e r t a i n l y  w o u l d  o n  s o m e  i s s u e s .   

 12 B u t  i t  w a s  a  v e r y  u n c o m f o r t a b l e  t h i n g  f o r  m e  

 13 t o  h a v e  t o  s t a r t  a  t r i a l  w i t h  t h e  c o n t e n t i o n  t h a t  

 14 s o m e b o d y  w a s  l y i n g .   

 15 B u t  i f  t h e  p u l s e  c o u l d  n o t  h a v e  b e e n  

 16 p a l p a b l e ,  t h e n  t h e y  w e r e  l y i n g .   T h a t ' s  j u s t  a  f a c t .   

 17 A n d  h a d  D r .  W i e n c e k  b e e n  a b l e  t o  c l a r i f y  h i s  

 18 r e c o r d s ,  b e c a u s e  t h a t ' s  w h a t  t h e y  p o i n t e d  t o ,  t h e n  

 19 i t  w o u l d  h a v e  b e e n  c l e a r  t h a t  t h e y  w e r e  l y i n g ,  w h e n  

 20 t h e y  s a i d  t h e y  p a l p a t e d  p u l s e s .

 21 T H E  C O U R T :   L e t  m e  a s k  M r .  W e a v e r ,  w o u l d  y o u  

 22 w a n t  t h e  o p p o r t u n i t y  t o  r e s p o n d  t o  t h i s  a r g u m e n t  

 23 n o w ,  a n d  t h e n  m e  c o m e  b a c k  t o  M r .  A r n t z  t o  d o  t h e  

 24 D r .  M a r m u r e a n u  a r g u m e n t ,  w h i c h  a r g u a b l y  i s  g o i n g  t o  

 25 g o  l o n g e r ,  a n d  t h e n  r e s p o n d  t o  t h a t ,  o r  d o  y o u  w a n t  
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  1 t o  w a i t  a n d  r e s p o n d  t o  b o t h ?

  2 M R .  W E A V E R :  I f  g i v e n  t h e  o p p o r t u n i t y ,  I  

  3 w o u l d  p r e f e r  t o  r e s p o n d  t o  t h i s  n o w .   

  4 T H E  C O U R T :   I  t h i n k  i t  w o u l d  m a k e  t h e  r e c o r d  

  5 c l e a n e r .   

  6 S i n c e  t h e s e  a r e  2  v e r y  d i s t i n c t  b a s e s  u p o n  

  7 w h i c h  m a y b e  t h e  n e w  t r i a l  c o u l d  b e  c o n s i d e r e d ,  I  

  8 t h i n k  i t  w o u l d  h e l p  t o  h a v e  t h e s e  a r g u m e n t s  

  9 s e p a r a t e d  t h i s  w a y .

 10 S o ,  g o  a h e a d ,  M r .  W e a v e r .   

 11 M R .  W E A V E R :  T h a n k  y o u ,  Y o u r  H o n o r .

 12 F i r s t  o f  a l l ,  I  a p o l o g i z e  t o  e v e r y b o d y ,  I  

 13 a p o l o g i z e  t o  t h e  C o u r t .   I  a p o l o g i z e  t o  P l a i n t i f f s '  

 14 c o u n s e l .   

 15 I  c e r t a i n l y  d i d n ' t  m e a n ,  M r .  A r n t z ,  t o  s t e p  

 16 o n  y o u r  l i n e s ,  a s  t h e  C o u r t  s a i d ,  w h e r e  M s .  H u e t h  

 17 a n d  I  a r e n ' t  t h e r e  i n  p e r s o n ,  I  h a d  a  

 18 m i s u n d e r s t a n d i n g .   I  c e r t a i n l y  w o u l d  h a v e  b e e n  t h e r e  

 19 i n  p e r s o n .  

 20 M y  m i s u n d e r s t a n d i n g  f r o m  t h e  l a w  c l e r k  

 21 y e s t e r d a y  w a s  t h a t  w e  c o u l d n ' t  a p p e a r  i n  p e r s o n ,  i t  

 22 c o u l d  o n l y  b e  t e l e p h o n i c .  S o  I  a p o l o g i z e  f o r  t h a t  

 23 m i s u n d e r s t a n d i n g .   

 24 I  h o p e  n o  o n e  t a k e s  a s  a n y  d i s r e s p e c t  a s  t o  

 25 t h e  i m p o r t a n c e  o f  t h i s  h e a r i n g  t h a t  w e  a r e  b y  p h o n e ,  
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  1 b e c a u s e  I  c e r t a i n l y  w o u l d  h a v e  o t h e r w i s e  b e e n  t h e r e  

  2 i n  p e r s o n ,  a n d  w o u l d  h a v e  p r e f e r r e d  t o  b e .

  3 T H E  C O U R T : W e l l ,  t h a n k  y o u  f o r  b r i n g  t h a t  

  4 u p ,  b e c a u s e  I  w o u l d  l i k e  t o  c l e a r  t h a t  u p .   

  5 I  w i l l  b e  c a n d i d ,  t h i s  i s  t h e  f i r s t  t i m e  I  

  6 h a v e  h a d  c i v i l  c o u n s e l  p r e s e n t  i n  t h e  c o u r t r o o m  

  7 s i n c e  w e  s t a r t e d  t h e  C O V I D  r e s t r i c t i o n s .   

  8 I  h a v e  c o m m u n i c a t e d  e a c h  t i m e  w i t h  t h e  

  9 c o u n s e l  a n d  i n d i c a t e d  t h a t  t h e  a p p e a r a n c e s  w i l l  b e  

 10 t e l e p h o n i c ,  a n d  t o  g e t  t h o s e  n u m b e r s .   

 11 A n d  w e  h a d  p r e v i o u s ,  I  t h i n k ,  s e t u p  w h e r e  w e  

 12 t h i n k i n g  w e  w e r e  g o i n g  t o  d o  i t  t e l e p h o n i c a l l y .   

 13 B u t  w h a t  o c c u r r e d  w a s ,  a n d  I  n e v e r  

 14 i n s t r u c t e d  m y  s t a f f  t o  c o m m u n i c a t e  t h o s e  t h i n g s .   I  

 15 d o  a l l  t h e  c o m m u n i c a t i n g  w i t h  r e g a r d  t o  s c h e d u l i n g  

 16 a t  t h i s  t i m e ,  a n d  I  d o  a l l  o f  t h e  m i n u t e  o r d e r s  a t  

 17 t h i s  t i m e .   

 18 B u t  M r .  A r n t z  h a d  a p p a r e n t l y  c o n t a c t e d  t h e  

 19 c h a m b e r s  t o  s a y  t h a t  h e  w o u l d  w a n t  t o  a p p e a r  i n  

 20 p e r s o n ,  a n d  I  w a s n ' t  a t  t h i s  p o i n t  i n  t i m e ,  g i v e n  

 21 s o m e w h a t  t h e  e v o l u t i o n  o f  t h i n g s  r e o p e n i n g  i n  t h e  

 22 c i t y ,  a n d  t h e  c o u r t h o u s e ,  h a v i n g  p u t  d o w n  a n  

 23 A d m i n i s t r a t i v e  O r d e r  r e c e n t l y  t h a t  w o u l d  a l l o w  

 24 p e o p l e  t o  c o m e  i n  u n d e r  c e r t a i n  r e q u i r e m e n t s .   

 25 I  d i d n ' t  f e e l  t o  e x c l u d e  h i m ,  b u t  I  h a d  n o  
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  1 i s s u e  w i t h  p e o p l e  a p p e a r i n g  t e l e p h o n i c a l l y .   T h e  

  2 o n l y  i s s u e  I  h a v e  w i t h  p e o p l e  a p p e a r i n g  

  3 t e l e p h o n i c a l l y  i s ,  a t  t i m e  i t  i s  m u m b l e d  - -  n o t  

  4 m u m b l e d ,  i t  i s  h a r d e r  t o  u n d e r s t a n d  t h e m  

  5 a r t i c u l a t i n g ,  a n d  m y  r e p o r t e r  h a s  d i f f i c u l t i e s .

  6 B u t ,  t o  m e ,  t h e  n e w  w o r l d  w e  l i v e  i n ,  

  7 w h e t h e r  y o u  a r e  i n  p e r s o n  o r  o n  t e l e p h o n e ,  i t  i s  a l l  

  8 t h e  s a m e .   

  9 M R .  A R N T Z :  S o  i f  I  c a n  j u s t  r e s p o n d  t o  t h a t  

 10 q u i c k l y .

 11 T H E  C O U R T :  A n d ,  s o ,  M r .  A r n t z  i s  g o i n g  t o  

 12 s h a r e  a  t h o u g h t .   

 13 M R .  A R N T Z :  J u s t  o n  t h a t  i s s u e .  I  w o n ' t  

 14 i n t e r r u p t  h i m  o n  t h e  o t h e r  i s s u e .

 15 W h e n  I  d i d  t h e  n o t i c e  o f  r e q u e s t  t o  c h a n g e  

 16 t h e  h e a r i n g  d a t e ,  p a r t  a n d  p a r c e l ,  t h e  b a s i s  f o r  

 17 t h a t  n o t i c e  o f  r e q u e s t  f o r  a  d i f f e r e n t  h e a r i n g  d a t e  

 18 w a s  s o  t h a t  w e  h a d  t h e  a b i l i t y  t o  b e  i n  p e r s o n .   

 19 T h a t  w a s  i n  t h e  n o t i c e .   

 20 S o ,  I  d o n ' t  k n o w  t h a t  i t  m a t t e r s ,  b u t  I  

 21 t h i n k  e v e r y b o d y  i s  o n  n o t i c e  a s  t o  t h a t ' s  w h y  I  

 22 w a n t e d  t o  h a v e  t h e  d a t e  o f  t h e  h e a r i n g  m o v e d ,  

 23 b e c a u s e  I  w a n t e d  t o  b e  a b l e  t o  b e  i n  p e r s o n .

 24 T H E  C O U R T : I t  i s  a l l  g o o d .

 25 I  a p p r e c i a t e ,  M r .  W e a v e r ,  t h o u g h ,  I  p r o m i s e  
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  1 y o u  t h e  C o u r t  f o r  m o n t h s  n o w  h a s  b e e n  m a i n l y  h e a r i n g  

  2 a r g u m e n t  t e l e p h o n i c a l l y ,  a n d  I  h a v e  n o  i s s u e  w i t h  

  3 i t .   

  4 A n d  I  t h i n k  w e  h a v e  a c t u a l l y  h a d  m o r e  

  5 d e t a i l e d  a r g u m e n t s ,  b e c a u s e  i n  a l l  c a n d o r ,  o n c e  

  6 a t t o r n i e s  s t a r t  t a l k i n g  o n  t h e  p h o n e ,  i t  i s  h a r d  t o  

  7 g e t  t h e m  t o  s t o p .   

  8 B u t  I  w o u l d  s a y  t h a t  o v e r a l l  i t  h a s  b e e n  

  9 j u s t  a s  b e n e f i c i a l ,  j u s t  a s ,  I  t h i n k ,  i m p a c t f u l  t o  

 10 h a v e  t h e s e  a r g u m e n t s  v i a  p h o n e ,  v e r s u s  i n  p e r s o n .   

 11 S o ,  I  a m  s o r r y  t h a t  t h e r e  w a s  c o n f u s i o n  f r o m  

 12 m y  s t a f f ,  b e c a u s e  h a d  a n y b o d y  r e q u e s t e d  t o  b e  i n  

 13 p e r s o n  a t  t h i s  s t a g e  o f  w h e r e  w e  a r e  i n  o u r  

 14 f u n c t i o n s  o f  t h e  c o u r t h o u s e ,  I  w o u l d  n o t  h a v e  

 15 p r e c l u d e d  i t .

 16 I  k i n d  o f  I  t h i n k  m a d e  t h e  a s s u m p t i o n ,  

 17 b e c a u s e  I  k n o w  I  t h i n k  y o u  t r a v e l  b a c k  a n d  f o r t h ,  o r  

 18 m a y b e  I  j u s t  h a d  t h a t  i n  m y  m i n d  t h a t  y o u  d o ,  t h a t  

 19 m a y b e  y o u r  p r e f e r e n c e  w a s  t o  b e  t e l e p h o n i c .   

 20 S o ,  r e g a r d l e s s ,  l e t ' s  g o  a h e a d ,  a n d  t h a n k  

 21 y o u  f o r  t h e  c o m m e n t s ,  a n d  t h a n k  y o u  f o r  t h e  

 22 o p p o r t u n i t y  t o  c l a r i f y  w h a t  w a s  t r u l y  a  

 23 m i s u n d e r s t a n d i n g ,  b u t  n o t h i n g  b e i n g  h e l d  a g a i n s t  

 24 a n y b o d y  w h o  i s  a p p e a r i n g  t e l e p h o n i c a l l y  t o d a y .   

 25 M R .  W E A V E R :   T h a n k  y o u .   
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  1 I  a p p r e c i a t e  t h a t .   

  2 A n d ,  a g a i n ,  I  j u s t  w a n t e d  M r .  A r n t z  t o  k n o w  

  3 t h a t  I  w a s n ' t  i n t e n d i n g ,  I  w a s n ' t  t r y i n g  t o  

  4 i n t e r r u p t  h i s  t r a i n  o f  t h o u g h t  o r  h i s  f l o w .   

  5 I  h a d  j u s t  n o t  h e a r d  w h a t  t h e  c o m m e n t  w a s .  

  6 S o ,  a g a i n ,  I  a p o l o g i z e  f o r  t h a t .   

  7 B e c a u s e ,  a g a i n ,  a s  t h e  C o u r t  s a i d ,  i t  i s  

  8 j u s t  h a r d  t o  k n o w  w h e n  s o m e b o d y  s t o p s ,  a s  o p p o s e d  t o  

  9 j u s t  k e e p i n g  g o i n g .   

 10 S o ,  i f  I  m i g h t ,  Y o u r  H o n o r ,  I  w o u l d  j u s t  

 11 m a k e  a  f e w  c o m m e n t s  o n  M r .  A r n t z '  a r g u m e n t  w i t h  

 12 r e g a r d  t o  D r .  W i e n c e k .   

 13 O n e ,  i t  i s  j u s t  a n  o b s e r v a t i o n ,  b e c a u s e  I  

 14 t h i n k  h e  o n l y  r a i s e d  i t  t h e  c o n t e x t  o f  a n  

 15 o b s e r v a t i o n ,  n o t  t h r o u g h  a  d e c l a r a t i o n  b y  

 16 M r .  H y m a n s o n  o r  a n y o n e  e l s e  w i t h  r e g a r d s  t o  t h e  

 17 j u r i e s '  c o m m e n t  a b o u t  D r .  W i e n c e k  a p p e a r i n g .   

 18 I  d o  r e c a l l  t h a t ,  a n d  I  d o n ' t  k n o w ,  t o  b e  

 19 h o n e s t ,  w h e t h e r  i t  i s  p a r t i c u l a r l y  h e l p f u l  t o  g e t  

 20 i n t o  a l l  k i n d s  o f  c o m m e n t s  a b o u t  w h a t  t h e  j u r y  t o l d  

 21 u s  a f t e r ,  a n d  I  h a d  n o t  i n t e n d e d  t o ,  b u t  I  t h i n k  

 22 t h i s  n e e d s  t o  b e  r e s p o n d e d  t o  i s ;  M r .  H y m a n s o n  a s k e d  

 23 b o t h  t h e  j u r o r s  t h a t  w e r e  p r o v i d i n g  f e e d b a c k  a f t e r ,  

 24 w h e t h e r  t h e y  w o u l d  h a v e  l i k e d  t o  h a v e  h e a r d  f r o m  

 25 D r .  W i e n c e k ,  a n d  t h e  r e s p o n s e  w a s  a  c o u p l e ,  m y  
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  1 r e c o l l e c t i o n  i s  s h r u g g e d  t h e i r  s h o u l d e r s ,  a n d  o n e  o r  

  2 2  s a i d  s u r e .   

  3 B u t  t h e r e  w a s  c e r t a i n l y  n o t h i n g  b y  a n y  o f  

  4 t h e  j u r o r s  w h o  m a d e  i t  s o u n d  l i k e  t o  a n  o p e n - e n d e d  

  5 q u e s t i o n  o f  w h e t h e r  y o u  w o u l d  h a v e  l i k e d  t o  h a v e  

  6 h e a r d  D r .  W i e n c e k  t h a t  a n y  e x p r e s s e d  a n y  d e s i r e  o r  

  7 b e l i e f  t h a t  D r .  W i e n c e k ' s  t e s t i m o n y  w o u l d  h a v e  m a d e  

  8 a  d i f f e r e n c e  o n e  w a y  o r  a n o t h e r ,  o r  t h a t  i t  w a s  

  9 p a r t i c u l a r l y  p e r t i n e n t  t o  t h e  C o u r t ,  o r  t h a t  i t  w a s  

 10 a  b i g  i s s u e  t h a t  t h e y  d i d  h a v e  D r .  W i e n c e k ' s  

 11 t e s t i m o n y .   B u t  I  w o u l d  j u s t  t h r o w  t h a t  o u t  a s  a n  

 12 o b s e r v a t i o n .   

 13 N u m b e r  2 ,  a n d  I  t h i n k  t h a t  t h i s  i s  

 14 p a r t i c u l a r l y  i m p o r t a n t ,  w h i l e  I  a g r e e  w i t h  M r .  A r n t z  

 15 t h a t  i n  t h i s  t r i a l ,  a n d  i n  a n y  o t h e r s ,  i n  a d d i t i o n  

 16 t o  a  s t i p u l a t i o n ,  i t  i s  j u s t  b a s i c  p r o f e s s i o n a l i s m  

 17 t o  l e t  t h e  p a r t i e s  k n o w  w h i c h  w i t n e s s e s  w i l l  b e  u p  

 18 t h e  n e x t  d a y  f o r  p u r p o s e s  o f  s c h e d u l i n g  a n d  

 19 p r e p a r a t i o n .   

 20 I t  i s  a b s o l u t e l y  n o t  t h e  c a s e  t h a t  a t  a n y  

 21 t i m e  d u r i n g  t h e  t r i a l ,  M r .  M c B r i d e  o r  I  w e r e  e v e r  

 22 i n f o r m e d  o f  a n y  e f f o r t s  t o  g e t  D r .  W i e n c e k  t o  

 23 t e s t i f y ,  t o  a n y  i n t e n t  t h a t  D r .  W i e n c e k  w a s  g o i n g  t o  

 24 t e s t i f y ,  b u t  j u s t  t h a t  h e  h a d  n o t  a g r e e d  t o ,  b u t  

 25 m i g h t  i n  t h e  f u t u r e .   
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  1 E v e r y t h i n g  w a s  j u s t  t o  t h e  o p p o s i t e .   S o  o n  

  2 t h e  F r i d a y  b e f o r e  t h e  M o n d a y ,  D r .  W i e n c e k  w a s  

  3 i n t e n d e d  b y  P l a i n t i f f s  a t  t h e  l a s t  m i n u t e ,  a n d  I  

  4 t a k e  c e r t a i n l y  M r .  A r n t z '  w o r d s  t h a t  i t  w a s  a t  t h e  

  5 l a s t  m i n u t e ,  I  t h i n k  h e  s a i d  S u n d a y  n i g h t ,  t h a t  h e  

  6 l e a r n e d  D r .  W i e n c e k  w o u l d  t e s t i f y  t h e  n e x t  d a y ,  i s  

  7 t h a t  o n  F r i d a y  a f t e r n o o n ,  o n  t h e  r e c o r d ,  a s  t h e  

  8 C o u r t  d i d  i n  m y  r e c o l l e c t i o n  v i r t u a l l y  e v e r y d a y ,  a s k  

  9 w h o  t h e  w i t n e s s e s  w e r e  g o i n g  t o  b e  o n  M o n d a y .   

 10 M r .  A r n t z  s a i d  o n  t h e  r e c o r d ,  t h a t  i t  w o u l d  

 11 b e  D r .  L a s r y  a n d  t h e n  " h e  w o u l d  f i n i s h  w i t h  M r .  a n d  

 12 M r s .  M o o r e . "   

 13 T h e r e  w a s  n o t  h i n t ,  i d e a ,  s u g g e s t i o n  o r  

 14 r e p r e s e n t a t i o n  t h e  d a y  b e f o r e  - -  t h e  C o u r t  d a y  

 15 b e f o r e  t r i a l  - -  t h a t  t h e r e  w a s  e v e r  e v e n  a n y  

 16 c o n s i d e r a t i o n  t h a t  D r .  W i e n c e k  w o u l d  b e  c a l l e d  t o  

 17 t e s t i f y  t o  t r i a l .   

 18 S o  o n  t h e  S u n d a y  t h a t  M r .  M c B r i d e  a n d  I  

 19 l e a r n e d  t h a t  D r .  W i e n c e k  w o u l d  b e  c o m i n g ,  I  a m  n o t  

 20 s u r e  w h a t  M r .  M c B r i d e  w a s  d o i n g ,  b u t  I  w a s  p r e p a r i n g  

 21 c l o s i n g  a r g u m e n t s .   

 22 A n d  t h e  r e a s o n  I  w a s  p r e p a r i n g  c l o s i n g  

 23 a r g u m e n t s  w a s  b e c a u s e  t h e  n e x t  d a y  w a s  t h e  

 24 c o n c l u s i o n  o f  t h e  c a s e ,  w i t h  t h e  o n l y  r e a s o n  M r .  a n d  

 25 M r s .  M o o r e  w e r e  a t  t h e  e n d  w a s  t o  a c c o m m o d a t e  t h e  
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  1 d e f e n s e  w i t n e s s e s ,  a n d  o t h e r  w i t n e s s e s ,  i n c l u d i n g  

  2 s o m e  w h o  w o u l d  h a v e  t o  w a i t  a r o u n d  f o r  a  c o u p l e  o f  

  3 d a y s .   

  4 S o  t h e r e  w a s  n e v e r  a n y  i n d i c a t i o n  t h a t  

  5 D r .  W i e n c e k  w a s  g o i n g  t o  t e s t i f y ,  a n d  t h a t  i t  w a s  

  6 j u s t  a  q u e s t i o n  o f  w h e t h e r  h e  w o u l d  b e  a b l e  t o  

  7 a p p e a r  a t  t h e  l a s t  m i n u t e .   

  8 S o  t h e  i d e a  t h a t  a l l  o f  a  s u d d e n  t h a t  w e  

  9 w o u l d  h a v e  b e e n  p r e p a r e d  f o r  D r .  W i e n c e k ' s  

 10 t e s t i m o n y ,  w h e n  t h e  d e f e n s e  e x p e r t s  h a d  a l l  

 11 t e s t i f i e d ,  a n d  w e r e  n o t ,  a n d  c o u l d  n o t  c o m e  b a c k ,  

 12 o b v i o u s l y ,  a n d  t h a t  t h e  c a s e  w a s  e n d i n g  t h e  n e x t  

 13 d a y ,  e x c e p t  f o r  c l o s i n g  a r g u m e n t s ,  e x c e p t  f o r  

 14 M r .  a n d  M r s .  M o o r e ,  w h o  w e r e  b a s i c a l l y  j u s t  p u t  a t  

 15 t h e  e n d  t o  a c c o m m o d a t e  w h e n e v e r  t h e r e  w a s n ' t  o u t  o f  

 16 t o w n  e x p e r t s  w h o  w e r e  o t h e r w i s e  t e s t i f y i n g .   

 17 B u t  t h e  i d e a  t h a t  w e  w o u l d  o r  s h o u l d  h a v e  

 18 b e e n  p r e p a r e d  f o r  D r .  W i e n c e k ,  I  j u s t  f e e l  

 19 d i f f e r e n t l y ,  n u m b e r  1 .   

 20 N u m b e r  2 ,  t h e r e  w e r e ,  m y  r e c o l l e c t i o n ,  7  

 21 w i t n e s s e s  w h o s e  r e c o r d s  i d e n t i f i e d  t h e  a b i l i t y  t o  

 22 f e e l  p a l p a b l e  p u l s e s .   

 23 S o  t h e  i d e a  t h a t  i t  w a s  d i s p o s i t i v e  a s  t o  

 24 D r .  W i e n c e k  i s  n o t  c o r r e c t .   T h e r e  w e r e  m u l t i p l e  

 25 o t h e r  w i t n e s s e s ,  a n d  w e  p u t  t h o s e  w i t n e s s e s '  r e c o r d s  
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  1 u p  o n  - -  i n c l u d i n g  f r o m  D r .  W i e n c e k ' s  o f f i c e  - -  u p  

  2 f o r  a n y b o d y  t o  s e e .   

  3 T h e r e  w e r e  s o m e  d i s p u t e s  c e r t a i n l y  w h e n  

  4 p u l s e s  w e r e  p a l p a b l e ,  o r  w h e t h e r  t h e y  w e r e  b y  

  5 D o p p l e r .   

  6 B u t  t h e  i d e a  t h a t  e v e r y t h i n g  w a s  g o i n g  t o  

  7 r e s t  o n  D r .  W i e n c e k ' s  t e s t i m o n y  a s  t o  w h e t h e r  p u l s e s  

  8 w e r e  D o p p l e r  o r  p a l p a b l e ,  I  d o n ' t  a g r e e  w i t h .   

  9 N o r  d o  I  a g r e e  w i t h  t h e  f a c t  t h a t  a t  t h e  e n d  

 10 o f  t h e  d a y ,  t h e  c a s e  b o i l e d  d o w n  t o  w h e t h e r  o r  n o t  

 11 D r .  W i e n c e k ,  o r  a n y o n e  e l s e  f o r  t h a t  m a t t e r ,  

 12 i n c l u d i n g  N u r s e  P r a c t i t i o n e r  B a r t m u s  o r  D r .  L a s r y ,  

 13 f e l t  p a l p a b l e  p u l s e s  o n  D e c e m b e r  2 5 .   

 14 W i t h  a l l  d u e  r e s p e c t ,  I  d o n ' t  t h i n k  t h a t ' s  

 15 a n  a c c u r a t e  d e s c r i p t i o n .   A s  M r .  A r n t z  s a i d ,  f r o m  

 16 t h e  b e g i n n i n g  o f  t h e  c a s e  t h r o u g h  c l o s i n g  a r g u m e n t s ,  

 17 w h a t  m y  p e r c e p t i o n  o f  t h e  P l a i n t i f f s '  t h e o r y  o f  t h e  

 18 w a s  c a s e ,  w a s  t h a t  t h e r e  w a s  a  l i e ,  a n d  f a l s i f i e d  

 19 m e d i c a l  r e c o r d s ,  w h e t h e r  N u r s e  P r a c t i t i o n e r  B a r t m u s  

 20 o r  D r .  L a s r y  e v e r  e x a m i n e d  M r .  M o o r e ' s  l e g .

 21 T H E  C O U R T : B u t  d o e s n ' t  t h e  i d e a  o f  

 22 w h e t h e r  o r  n o t  t h e y  c a n  p a l p a t e  p u l s e s  a n d / o r  h o w  

 23 t h e s e  e x a m i n a t i o n s  o s t e n s i b l y  t o o k  p l a c e  f r o m  t h e i r  

 24 p e r s p e c t i v e ,  i s n ' t  t h a t  a l l  t i e d  i n t o  t o  w h a t  t h e y  

 25 m i g h t  h a v e  b e e n  a b l e  t o  d i s c e r n  f r o m  t h e i r  
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  1 e x a m i n a t i o n s ?   

  2 M R .  W E A V E R :  S u r e .   I  t h i n k  i t  c o u l d  h a v e  

  3 b e e n  i n  p a r t ,  f r o m  t h e  c o n t e x t  o f  i f  t h e r e  w e r e  

  4 p a l p a b l e  p u l s e s  t o  b e  f e l t ,  t h e n  t h e r e  w e r e n ' t  

  5 p a l p a b l e  p u l s e s .   

  6 B u t  I  a m  r e s p o n d i n g  t o  t h e  p o s i t i o n  w h e r e  

  7 M r .  A r n t z  s a i d ,  i n c l u d i n g  w i t h  D r .  M a r m u r e a n u ' s  

  8 t e s t i m o n y ,  t h a t  i t  b o i l e d  d o w n  t o  p a l p a b l e  p u l s e s  o r  

  9 n o t ,  b e c a u s e  i t  d i d n ' t .   

 10 I t  b o i l e d  d o w n  t o  w h e t h e r  o r  n o t  t h e  l e g  w a s  

 11 e x a m i n e d ,  t h e  c o l o r ,  t h e  t e m p e r a t u r e ,  w h a t  i t  l o o k e d  

 12 l i k e ,  a n d  w h e t h e r  h e  c o u l d  w a l k .   

 13 A n d  p a r t  a n d  p a r c e l  o f  a l l  o f  t h a t ,  t h o s e  5  

 14 P ' s  i n c l u d e d ,  w a s  w h e t h e r  o r  n o t  t h e r e  w e r e  p u l s e s  

 15 a t  a l l .   

 16 A n d  D r .  M a r m u r e a n u ' s  t e s t i m o n y  w a s  n o t  j u s t  

 17 t h a t  t h e r e  w e r e n ' t  p a l p a b l e  p u l s e s ,  w h i c h  h e  v e r y  

 18 s p e c i f i c a l l y  t e s t i f i e d  t o ,  a n d  I  t h i n k  i t  w a s  i n  

 19 r e s p o n s e  t o  o n e  o f  m y  q u e s t i o n s ,  h e  a g r e e d  t h a t  h e  

 20 s a i d  t h a t  5  t i m e s  h e  s a i d  t h a t  t h e  p o s s i b i l i t y  o f  

 21 t h e r e  b e i n g  a n y  p u l s e s  a t  a l l ,  w h e t h e r  D o p p l e r  o r  

 22 p a l p a b l e ,  w a s  i m p o s s i b l e .   T h a t  w a s  h i s  w o r d s .   

 23 A n d  w h e n  h e  g o t  c r o s s - e x a m i n e d  f u r t h e r ,  

 24 i n c l u d i n g  b y  M r .  M c B r i d e ,  w i t h  m e d i c a l  r e c o r d s  t h a t  

 25 s h o w e d  n o t  j u s t  D o p p l e r  p u l s e s ,  b u t  p a l p a b l e  p u l s e s ,  
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  1 t h e n  D r .  M a r m u r e a n u ' s  t e s t i f y  e v o l v e d  i n t o ,  w e l l ,  o n  

  2 t h a t  d a y  t h e r e  c o u l d  n o t  h a v e  b e e n  p a l p a b l e  p u l s e s .   

  3 B u t  i t  o r i g i n a t e d  w i t h  t h i s  a l l  b e i n g  a  l i e ,  

  4 w h e t h e r  t h e r e  w a s  a n y  e x a m i n a t i o n  a t  a l l .   A n d  t h e n  

  5 w h e t h e r  t h e r e  c o u l d  p o s s i b l y  b e  a n y  p u l s e s  a t  a l l ,  

  6 a n d  t h e n  w h e t h e r  i t  c o u l d  p o s s i b l y  b e  p a l p a b l e  

  7 p u l s e s .   A n d  t h e n  w h e t h e r  i t  c o u l d  b e  p a l p a b l e  

  8 p u l s e s  o n  t h a t  d a y ,  D e c e m b e r  2 5 .   

  9 S o  I  s e e  i t  a  l i t t l e  b i t  d i f f e r e n t l y  a s  t o  

 10 D r .  W i e n c e k  b e i n g  t h e  k e y  t o  t h e  w h o l e  a n s w e r  o f  t h e  

 11 c a s e ,  b e c a u s e  I  d o n ' t  t h i n k  t h a t  t h a t  i s  t h e  c a s e .   

 12 I  t h i n k  t h a t  i t  i s  j u s t  a  l i t t l e  b i t  o f  a  

 13 d i f f e r e n t  p e r s p e c t i v e .   B u t  I  t h i n k  t h a t ,  a g a i n ,  t h e  

 14 k e y  t o  a l l  o f  t h i s  i s  - -  a n d  I  w i l l  j u s t  a d d r e s s  

 15 t h i s  b r i e f l y  - -  t h e  n u m b e r  o f  t i m e s  t h a t  D r .  W i e n c e k  

 16 w a s  i d e n t i f i e d ,  i n c l u d i n g  b y  t h e  P l a i n t i f f ,  

 17 v i r t u a l l y  e v e r y  s i n g l e  o n e  o f  t h e s e  t i m e s ,  w h a t  i t  

 18 s a y s  d i r e c t l y  u n d e r n e a t h  i s ,  D r .  W i e n c e k ,  t h e n  t h e  

 19 c u s t o d i a n  o f  r e c o r d s  f o r  h i s  o f f i c e .   

 20 S o  t h e  i d e a  t h a t  t h e  p r e t r i a l  d i s c l o s u r e  

 21 a s i d e ,  w h i c h  d i d n ' t  d e s c r i b e  D r .  W i e n c e k ' s  p r o p o s e d  

 22 t e s t i m o n y ,  m y  r e c o l l e c t i o n  o f  t h e  m a n y  i n s t a n c e s  i n  

 23 t h e  1 6 . 1  a s  w e l l  b a s i c a l l y  q u a l i f y  h i m  a s  b e i n g  a  

 24 c u s t o d i a n  o f  r e c o r d s .   

 25 B u t  e v e n  i f  w e  p u t  a l l  o f  t h a t  a s i d e ,  I  
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  1 s t i l l  t h i n k  t h a t  t h e  b i g g e r  p o i n t  i s  t h a t  w e  w e r e  

  2 l e d  t o  b e l i e v e ,  w i t h  n e v e r  a  h i n t  o f  a n y t h i n g  

  3 o t h e r w i s e ,  t h a t  M o n d a y  w a s  g o i n g  t o  b e  t h e  e n d  o f  

  4 t e s t i m o n y ,  a n d  t h a t  s i m p l y  t h e  o n l y  r e a s o n  

  5 P l a i n t i f f s '  c a s e  h a d  n o t  c l o s e d  l o n g  b e f o r e ,  w h i c h  

  6 t h e n  w o u l d  h a v e  b a s i c a l l y  p r e c l u d e d  D r .  W i e n c e k  

  7 a n y w a y ,  a n d  I  w a n t  t o  b e  c l e a r  a b o u t  t h i s ,  I  d o n ' t  

  8 m e a n  t o  i m p l y  t h a t  P l a i n t i f f s  w e r e  k e e p i n g  

  9 P l a i n t i f f s '  c a s e  o p e n  i n  o r d e r  t o  h a v e  D r .  W i e n c e k  

 10 t e s t i f y .   

 11 I  b e l i e v e  i t  w a s  a  c o u r t e s y  e x t e n d e d  t o  t h e  

 12 D e f e n d a n t s ,  t o  h a v e  t h e i r  w i t n e s s e s  t e s t i f y  w h e n  

 13 t h e y  w e r e  a v a i l a b l e ,  w h i c h  m e a n t  t h a t  M r .  a n d  

 14 M r s .  M o o r e  w e r e  b a s i c a l l y  b e i n g  f i t  i n  a t  t h e  e n d ,  

 15 w h i c h  i s  w h y  P l a i n t i f f s '  c a s e  h a d  n o t  b e e n  

 16 c o n c l u d e d .  

 17 A n d ,  i n  e f f e c t ,  D r .  W i e n c e k ,  u n d e r  n o r m a l  

 18 c i r c u m s t a n c e s ,  w o u l d n ' t  b e  p e r m i t t e d  t o  t e s t i f y  i n  

 19 P l a i n t i f f s '  c a s e  i n  c h i e f  i n  a n y  e v e n t .   

 20 B u t  t h e  b i g g e r  p o i n t  t h a t  I  a m  s i m p l y  t r y i n g  

 21 t o  a d d r e s s  i s  w h e n  i t  a p p e a r s  t o  b e  a n  a r g u m e n t  t h a t  

 22 w e  s h o u l d  h a v e  b e e n  p r e p a r e d  f o r  h i s  t e s t i m o n y ,  

 23 t h e r e  i s  n o  h a r m ,  n o  f o u l ,  t h a t  M r .  H y m a n s o n  s a i d  a t  

 24 t h e  t r i a l ,  " t h i s  i s  j u s t  t r i a l . "   

 25 W e l l ,  i t  i s  n o t ,  b e c a u s e  t h e  w a y  t h a t  t r i a l  
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  1 u s u a l l y  i s ,  i s  t h a t  y o u  k n o w  w h o  t h e  w i t n e s s e s  a r e  

  2 g o i n g  t o  b e .   

  3 A n d ,  y e s ,  y o u  d i s c u s s  a n d  y o u  w o r k  t o g e t h e r ,  

  4 a s  h a p p e n e d  i n  t h i s  c a s e ,  i n c l u d i n g  w i t n e s s e s  o u t  o f  

  5 o r d e r ,  w h e n  t h e y  a r e  g o i n g  t o  b e .   

  6 B u t  i t  i s  n o t  n o r m a l .   I t  i s  n o t  t y p i c a l .   

  7 I t  i s  n o t  t h a t  t h i s  i s  t h e  w a y  t r i a l  i s ,  t h a t  a  

  8 p a r t y  h a s  n o  i d e a  s o m e o n e  g o i n g  t o  b e  c a l l e d ,  a n d  

  9 t h e n  a f t e r  b e i n g  t o l d  t h e  o n l y  w i t n e s s e s  t h a t  a r e  

 10 l e f t  a r e  D r .  L a s r y ,  a n d  M r .  a n d  M r s .  M o o r e ,  t h a t  

 11 s u r p r i s e  w i t n e s s ,  w h o  a c c o r d i n g  t o  P l a i n t i f f s ,  t h e y  

 12 b e l i e v e d  a l l  a l o n g  t h e y  i n t e n d e d  t o  c a l l ,  t h e y  j u s t  

 13 c o u l d n ' t  c o n v i n c e  h i m  u n t i l  t h e  l a s t  m i n u t e .

 14 I t  i s  j u s t  n o t  f a i r ,  a n d  t h a t ' s  w h a t  i t  

 15 a m o u n t e d  t o  w a s  u n f a i r  s u r p r i s e .   A n d  w e  w i l l  a c c e p t  

 16 M r .  A r n t z '  w o r d  c e r t a i n l y  t h a t  i t  w a s  u n i n t e n t i o n a l  

 17 s a n d b a g g i n g ,  b u t  t h a t ' s  h o w  w e  b e l i e v e d  a n d  

 18 p e r c e i v e d  i t .   

 19 T H E  C O U R T :   M s .  H u e t h ,  I  k n o w  y o u  p r e t t y  

 20 m u c h  o n  b e h a l f  o f  D r .  L a s r y ,  y o u r  f i r m  f i l e d  j u s t  a  

 21 s t r a i g h t  u p  j o i n d e r ,  b u t  i s  t h e r e  a n y t h i n g  t h a t  y o u  

 22 f e e l  y o u  n e e d  t o  a d d  f o r  t h e  r e c o r d ,  b e f o r e  I  g o  

 23 b a c k  t o  M r .  A r n t z  f o r  s o m e  f i n a l  r e m a r k s  h e r e ,  a n d  

 24 t h e n  f o r  h i m  t o  t h e  s e g u e  i n t o  t h e  d i s c u s s i o n  

 25 r e g a r d i n g  D r .  M a r m u r e a n u ?
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  1 M S .  H U E T H :  T h a n k  y o u ,  Y o u r  H o n o r .

  2 I  w i l l  b e  b r i e f ,  a s  M r .  W e a v e r  w a s  v e r y  

  3 t h o r o u g h  a n d  a d d r e s s e d  a l l  o f  t h e  p o i n t s ,  w h i c h  i s  

  4 w h y  w e  s o r t  o f  f i l e d  a  s t r a i g h t  j o i n d e r ,  a s  o p p o s e d  

  5 t o  a  s u b s t a n t i v e  j o i n d e r .

  6 B u t  I  t h i n k  t h a t ,  t o  g o  t o  t h e  C o u r t ' s  

  7 q u e s t i o n  o f  w h e t h e r  p r e c l u d i n g  t h i s  w i t n e s s  

  8 p r e s e n t e d  P l a i n t i f f s  f r o m  h a v i n g  a  f a i r  t r i a l .

  9 T h e  i s s u e  o f  w h e t h e r  o r  n o t  t h e r e  w e r e  

 10 p a l p a b l e  p u l s e s ,  a s  M r .  W e a v e r  p o i n t e d  o u t ,  w a s  j u s t  

 11 o n e  c o m p o n e n t  o f  t h e  p h y s i c a l  e x a m .

 12 T h e r e  w e r e  a  n u m b e r  o f  o t h e r  c o m p o n e n t s  t h a t  

 13 w e n t  i n t o  t h e  p h y s i c a l  e x a m .   

 14 H o w e v e r ,  t h a t  p h y s i c a l  e x a m  a n d  t h e  

 15 c o m p o n e n t s  t h e r e o f ,  o r  t h e  a l l e g e d  l a c k  o f  p h y s i c a l  

 16 e x a m  r e a l l y  o n l y  w e n t  t o  l i a b i l i t y .   

 17 S o  w e  s t i l l  h a v e  t h e  i s s u e  o f  c a u s a t i o n ,  

 18 w h i c h  I  b e l i e v e  w h a t  D r .  W i l s o n  a d d r e s s e d ,  w h e n  h e  

 19 s a i d ,  y o u  k n o w ,  t h i s  i s  a n  o l d  c l o t .   T h i s  c l o t  w a s  

 20 2  t o  3  w e e k s  o l d .   

 21 S o ,  e v e n  i f  t h e  p a t i e n t  h a d  b e e n  a d m i t t e d ,  

 22 a s  P l a i n t i f f s '  e x p e r t  s a i d  h e  s h o u l d  h a v e  b e e n ,  i t  

 23 w o u l d  n o t  h a v e  p r e v e n t e d  t h e  a m p u t a t i o n .   I t  

 24 w o u l d n ' t  h a v e  m a d e  a  d i f f e r e n c e .

 25 S o ,  a t  t h e  e n d  o f  d a y ,  t h e  i s s u e  o f  w h e t h e r  
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  1 D r .  W i e n c e k  c o u l d  c o m e  i n  a n d  t e s t i f y  a s  t o  w h e t h e r  

  2 o r  n o t  t h e r e  w e r e  p a l p a b l e  p u l s e s ,  o n l y  w e n t  t o  a  

  3 s m a l l  c o m p o n e n t  o f  l i a b i l i t y .   I t  d i d  n o t  a d d r e s s  

  4 c a u s a t i o n ,  a n d  t h e r e f o r e  d i d  n o t  p r e c l u d e  t h e  

  5 P l a i n t i f f s  f r o m  h a v i n g  a  f a i r  t r i a l .   

  6 A n d  P l a i n t i f f s  c a n ' t  s h o w  t h a t  i f  

  7 D r .  W i e n c e k  h a d  t e s t i f i e d ,  t h a t  t h e  o u t c o m e  w o u l d  

  8 h a v e  b e e n  d i f f e r e n t .

  9 T H E  C O U R T :   T h a n k  y o u ,  M s .  H u e t h .

 10 A n d ,  M r .  A r n t z ,  a n y  f i n a l  b r i e f  r e m a r k s  o n  

 11 t h i s  p o i n t ,  a n d  t h e n  I  w o u l d  l i k e  y o u  t o  m a k e  y o u r  

 12 a r g u m e n t  w i t h  r e g a r d  t o  D r .  M a r m u r e a n u .

 13 M R .  A R N T Z :   Y e s .

 14 S o ,  i t  s e e m s  a s  w e  s t a n d  h e r e  n o w ,  a s  w e  a r e  

 15 h e r e  n o w ,  t h a t  t h e  b a s i s  f o r  e x c l u d i n g  

 16 D r .  M a r m u r e a n u  f r o m  t h e i r  p e r s p e c t i v e ,  i s  t h a t  i t  

 17 w a s  u n f a i r  s u r p r i s e ,  o r  i t  w o u l d n ' t  h a v e  h e l p e d  t h e  

 18 j u r y .   I t  w o u l d n ' t  h a v e  a s s i s t e d  t h e  j u r y .   

 19 S o ,  l e t  m e  t a l k  a b o u t  t h e  s e c o n d  o n e  f i r s t .   

 20 T h e  r e a s o n  N u r s e  P r a c t i t i o n e r  s e n t  M r .  M o o r e  h o m e  o n  

 21 C h r i s t m a s  D a y  w i t h  a  d i a g n o s i s  o f  a  s p r a i n  t o  h i s  

 22 c a l f  w a s  b e c a u s e  s h e  s a i d  t h e r e  w e r e  p a l p a b l e  

 23 p u l s e s  - -  a c t u a l l y ,  b e c a u s e  s h e  s a i d  t h e r e  w e r e  

 24 p u l s e s .

 25 S h e  s a i d  s h e  w o u l d  h a v e  d o n e  t h e m  b y  
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  1 p a l p a t i o n .   S o ,  t h e r e  w a s  n o  D o p p l e r ,  a n d  t h a t ' s  

  2 i m p o r t a n t ,  b e c a u s e  w e  n e v e r  t o o k  t h e  p o s i t i o n  t h a t  

  3 h e  h a d  n o  b l o o d  f l o w  o n  t h e  2 5 .   

  4 W h a t  h a p p e n e d  b y  t h e  2 8  w a s  t h a t  h e  h a d  n o  

  5 b l o o d  f l o w .   B u t  o n  t h e  2 5  o b v i o u s l y  h e  d i d ,  b e c a u s e  

  6 t h e  l i m b  l a s t e d  f o r  a n o t h e r  f e w  d a y s .

  7 S o ,  i f  t h e r e  w a s  a  p r o b l e m  w i t h  h i s  l e g ,  i t  

  8 w o u l d  h a v e  b e e n  d i s c e r n e d ,  a n d  t h e y  w o u l d  h a v e  

  9 i n v e s t i g a t e d  i t  f u r t h e r  i f  t h e y  c o u l d n ' t  g e t  a  

 10 p u l s e .   T h e r e  i s  n o  q u e s t i o n  t h a t ' s  t r u e .   

 11 I f  I  h a d  a s k e d  - -  a n d  I  t h i n k  I  d i d  - -  b u t  

 12 i f  N u r s e  P r a c t i t i o n e r  B a r t m u s  i s  a s k e d  t h e  q u e s t i o n ,  

 13 w o u l d  y o u  h a v e  s e n t  h i m  h o m e  i f  y o u  c o u l d n ' t  g e t  a  

 14 p u l s e ,  s h e  w o u l d  h a v e  s a i d  n o ,  b e c a u s e  t h a t  w a s  t h e  

 15 k e y  o f  h e r  e x a m .   

 16 S o ,  t o  s a y  t h a t  t h i s  w a s n ' t  t h e  c r i t i c a l  

 17 i s s u e  I  t h i n k  i s  l o o k i n g  a t  t h i s  t r i a l  o b v i o u s l y  

 18 d i f f e r e n t  t h a n  I  l o o k e d  a t  i t ,  b e c a u s e ,  t o  m e  t h a t  

 19 b e c a m e  t h e  i s s u e .   

 20 A n d ,  a g a i n ,  I  w a s n ' t  t h e r e ,  b u t  M r .  H y m a n s o n  

 21 t o l d  m e  t h a t  w h e n  h e  t a l k e d  t o  t h e  j u r y  - -  a n d  I  

 22 g u e s s  h e  w a s  t a l k i n g  t o  t h e  j u r y  w i t h  M r .  W e a v e r  - -  

 23 t h e i r  r e a s o n  f o r  g i v i n g  t h e  v e r d i c t  t h a t  t h e y  d i d  

 24 w a s  t h e y  f e l t  t h a t  - -  t h e y  t h o u g h t  t h a t  N u r s e  

 25 P r a c t i t i o n e r  B a r t m u s  f e l t  a  p u l s e .   T h a t  w a s  t h e  

48

AA03105



  1 r e a s o n  t h e y  g a v e .   T h a t ' s  m y  u n d e r s t a n d i n g .   

  2 S o ,  t o  s a y  t h a t ,  w e l l ,  t h a t ' s  o n l y  o n e  

  3 c o m p o n e n t  t o  t h i s  c a s e ,  t h a t ' s  t r u e .   I t  i s  t h e  

  4 c o m p o n e n t  t o  t h e  q u e s t i o n  o f  w h e t h e r  t h e y  c o m m i t t e d  

  5 m a l p r a c t i c e ,  d i d  t h e y  d o  t h e  e x a m .   

  6 E v e r y b o d y  a g r e e d .  E v e r y  d o c t o r  a g r e e d  t h a t  

  7 h a d  t h e y  n o t  d o n e  t h e  e x a m ,  i t  w o u l d  h a v e  b e e n  

  8 m a l p r a c t i c e .   

  9 S o ,  t h e  q u e s t i o n  o f  w h e t h e r  s h e  w a s  a c t u a l l y  

 10 a b l e  t o  f e e l  a  p u l s e  i s  t h e  i s s u e  a s  t o  m a l p r a c t i c e ,  

 11 w h e t h e r  t h e y  f e l l  b e l o w  t h e  s t a n d a r d  o f  c a r e .   

 12 A n d ,  D r .  W i e n c e k  w o u l d  h a v e  h e l p e d  o n  t h a t .   

 13 N o w ,  o n  t h e  q u e s t i o n  o f  - -  h e  s a i d  t h a t  o t h e r  

 14 r e c o r d s ,  h e  s a i d  t h e r e  w e r e  7  - -  o t h e r  r e c o r d s  t h a t  

 15 s a i d  t h e r e  w a s  p u l s e s .   

 16 I n  n o n e  o f  t h o s e  r e c o r d s  d i d  t h e  r e c o r d  

 17 i n d i c a t e ,  t o  m y  r e c o l l e c t i o n ,  t h a t  t h e  p u l s e  w a s  b y  

 18 p a l p a t i o n .   

 19 N o w ,  s o m e t i m e s  i t  i s  s a i d  t h a t  i t  w a s  b y  

 20 D o p p l e r ,  b u t  o t h e r  t i m e s  i t  j u s t  d i d n ' t  s a y  

 21 a n y t h i n g .   

 22 B u t  n o n e  o f  t h e m ,  p r i o r  t o  t h e  2 5 t h ,  e v e r  

 23 s a i d  t h a t  t h e  p u l s e  w a s  t a k e n  b y  p a l p a t i o n .   

 24 E v e n  t h e  r e c o r d s  b y  D r .  W i e n c e k ,  t h e y  d i d  

 25 s a y  t h a t  t h e y  h a d  a  p u l s e .   B u t  M r .  M o o r e  c l a r i f i e d  
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  1 t h a t  e v e r y  t i m e  h e  w e n t  t o  D r .  W i e n c e k ' s  o f f i c e  i t  

  2 w a s  d o n e  b y  D o p p l e r .   

  3 S o  i t  i s  c l e a r l y  a  k e y  i s s u e  t o  t h e  c a s e  

  4 w h e t h e r  y o u  c a n  p a l p a t e  t h e  p u l s e .   T h a t ' s  t h e  

  5 r e a s o n  D r .  M a r m u r e a n u  - -  o n e  o f  t h e  r e a s o n s  

  6 D r .  M a r m u r e a n u  w a s  c a l l e d  t o  t e s t i f y ,  t o  s h e d  l i g h t  

  7 o n  t h a t ,  t h a t  i t  i s  n o t h i n g  s o m e t h i n g  t h a t  c o u l d  

  8 h a v e  b e e n  d o n e  u n d e r  t h e  c i r c u m s t a n c e s  t h a t  w e r e  

  9 p r e s e n t  o n  t h e  2 5 .   

 10 T H E  C O U R T : A n d  t h a t ' s  a  g o o d  s e g u e .   I  

 11 t h i n k  w e  h a v e  s p e n t  a n  h o u r  o n  t h i s  t o p i c ,  w h i c h  w a s  

 12 y o u r  s e c o n d a r y  p o i n t .   

 13 I  d o  n e e d  t o  c o m p l e t e  t h e  h e a r i n g  b y  n o o n ,  

 14 i f  p o s s i b l e ,  a n d  w e  h a v e  t h e s e  o t h e r  m a t t e r s  

 15 p o t e n t i a l l y  t o  g e t  t o .   

 16 B u t  t h i s  i s  o u r  f o c u s ,  a n d  w e  n e e d  t o  g e t  

 17 t h r o u g h  t h i s  i s s u e .   A n d  I  w a n t  t o  g i v e  y o u  a m p l e  

 18 t i m e  t o  c o v e r  D r .  M a r m u r e a n u  a n d  h i s  t e s t i m o n y ,  a n d  

 19 m o r e  i m p o r t a n t l y  y o u r  a r g u m e n t s  a s  t o  w h a t  w a s  

 20 i m p r o p e r  w i t h  r e g a r d  t o  t h e  c r o s s - e x a m i n a t i o n ,  a n d  

 21 t h e  C o u r t ' s  f a i l u r e  t o  s u s t a i n  y o u r  o b j e c t i o n ,  

 22 a l l o w i n g  i t  o n  c r o s s - e x a m i n a t i o n .   

 23 M R .  A R N T Z :   O k a y .

 24 M y  l a s t  p o i n t  o n  t h i s  - -

 25 M R .  W E A V E R :  Y o u r  H o n o r  - -  
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  1 T H E  C O U R T : G o  a h e a d ,  M r .  W e a v e r .

  2 H o l d  o n ,  M r .  W e a v e r ,  o n e  s e c o n d .

  3 M r .  A r n t z  h a d  o n e  l a s t  p o i n t .  I  d o n ' t  w a n t  

  4 h i m  t o  l o s e  i t .   

  5 S o ,  g o  a h e a d ,  M r .  A r n t z .

  6 M R .  W E A V E R :  S u r e .   

  7 M R .  A R N T Z :   S o ,  m y  l a s t  p o i n t  w o u l d  b e  a  

  8 s e g u e  i n t o  t h e  o t h e r  i s s u e ,  w h i c h  i s  t h e  c o n c e p t  o f  

  9 s u r p r i s e .   

 10 T h e i r  a r g u m e n t  i s  t h a t  t h e y  d i d n ' t  h a v e  t i m e  

 11 t o  p r e p a r e  f o r  a  s a n d b a g  w i t n e s s ,  o r  a  s u r p r i s e  

 12 w i t n e s s .  

 13 I t  i s  r i d i c u l o u s  t h a t  t h e y  t h i n k  o f  i t  a s  

 14 s a n d b a g g i n g ,  s i n c e  h e  w a s  n a m e d  b y  a n o t h e r  a t t o r n e y .   

 15 B u t  t h e  r e a s o n  t h e y  a r e  g i v i n g  i s  t h a t  t h e y  w e r e  

 16 s u r p r i s e d  b y  t h i s  w i t n e s s .   

 17 B y  t h e  s u r p r i s e  o f  a  d o c u m e n t  o r  a n  a r t i c l e  

 18 t h a t  h a d  n e v e r  b e e n  d i s c l o s e d ,  t h a t  h a d  n e v e r  b e e n  

 19 d i s c u s s e d ,  a n d  h a d  n e v e r  b e e n  d i s c l o s e d  p u r s u a n t  t o  

 20 1 6 . 1 ,  I  w a s  t o t a l l y  a m b u s h e d  b y  t h a t  a r t i c l e .  

 21 T h a t  i s  t r u e  s u r p r i s e ,  a n d  I  w i l l  l e t  

 22 M r .  W e a v e r  f i n i s h .  

 23 T H E  C O U R T : W e  w i l l  g o  t o  t h a t  i n  a  

 24 m i n u t e .

 25 M r .  W e a v e r ,  w h a t  d i d  y o u  w a n t  t o  s a y  b e f o r e  
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  1 s w i t c h  o v e r  t o  t h e  o t h e r  b a s i s  t h a t  i s  a r g u e d  b y  t h e  

  2 P l a i n t i f f  f o r  t h e i r  m o t i o n ?   

  3 M R .  W E A V E R :  J u s t  v e r y  b r i e f l y .   

  4 I  c a n n o t  a b i d e  t h i s  c o m m e n t  t h a t  o n e  o r  m o r e  

  5 j u r o r s  s a i d  t h a t  t h e y  f o u n d  t h e  w a y  t h a t  t h e y  d i d  

  6 b e c a u s e  t h e y  b e l i e v e d  N u r s e  P r a c t i t i o n e r  B a r t m u s  

  7 f e l t  p a l p a b l e  p u l s e s ,  I  w i l l  r e p r e s e n t  t o  t h e  C o u r t  

  8 t h a t  t h a t  q u e s t i o n  w a s  n o t  a s k e d ,  a n d  t h a t  n o t  o n e ,  

  9 l e t  a l o n e  m o r e  t h a n  o n e  j u r o r  s a i d  t h a t .   

 10 A n d  m y  p e r c e p t i o n  i s ,  i f  P l a i n t i f f s  b e l i e v e  

 11 t h a t  t h a t  w a s  a  b a s i s  f o r  t h e  j u r o r s  t o  h a v e  m a d e  

 12 t h e  f i n d i n g s  t h a t  t h e y  d i d ,  t h e n  t h e r e  s h o u l d  h a v e  

 13 b e e n  a f f i d a v i t s  f r o m  M r .  H y m a n s o n  o n  t h a t  p o i n t ;  a n d  

 14 t h e r e  s h o u l d  h a v e  b e e n  a f f i d a v i t s  f r o m  t h e  j u r o r s  o n  

 15 t h a t  p o i n t ,  b e c a u s e  i t  w a s  n o t  a s k e d  a n d  w a s  n o t  

 16 s a i d .

 17 T H E  C O U R T : I  t h i n k  o n e  o f  t h e  p o i n t s  t h a t  

 18 M r .  A r n t z  m a d e  a t  t h e  b e g i n n i n g  w a s  t o  s o r t  o f  h e l p  

 19 e m p h a s i z e  t h e  a r g u m e n t  h e  w a s  g o i n g  t o  r e f e r e n c e  

 20 t h e s e  t h i n g s ,  b u t  a s  w e  k n o w ,  w e  a r e  n o t  b a s i n g  o u r  

 21 d e c i s i o n  t o d a y  o n  y o u r  o r  M r .  H y m a n s o n ' s  s u b s e q u e n t  

 22 i n t e r v i e w  w i t h  t h e  j u r o r s ,  a n d  w h a t  t h e y  s a i d  d i d  o r  

 23 d i d  n o t  i n f l u e n c e  t h e m .

 24 B u t  I  a p p r e c i a t e  y o u r  r e p r e s e n t a t i o n .   I  

 25 a p p r e c i a t e  M r .  A r n t z '  a r g u m e n t  b a s e d  o n  w h a t  h e  
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  1 u n d e r s t a n d  M r .  H y m a n s o n ' s  r e p r e s e n t a t i o n s  w e r e ,  a n d  

  2 I  t h i n k  n o w  w e  n e e d  t o  m o v e  o v e r  t o  D r .  M a r m u r e a n u .   

  3 M R .  A R N T Z :   O k a y .  

  4 A n d  t o  b e  c l e a r ,  I  t h i n k  I  e v e n  s a i d  a t  t h e  

  5 b e g i n n i n g ,  t h a t  I  c a n ' t  b a s e  m y  a r g u m e n t  o n  c o m m e n t s  

  6 m a d e  b y  t h e  j u r y .  A n d  i n  m y  e x p e r i e n c e ,  e v e n  a n  

  7 a f f i d a v i t  i s n ' t  g o i n g  t o  c h a n g e  t h a t .   

  8 S o  t h e  q u e s t i o n  o f  t h e  a r t i c l e ,  t h e r e  a r e  3  

  9 p r i m a r y  i s s u e s  i n  r e s p e c t  t o  t h e  a r t i c l e ,  m a y b e  4 .

 10 T h e  f i r s t  o n e  i s ,  i t  w a s n ' t  d i s c l o s e d .   R u l e  

 11 1 6 . 1  c l e a r l y  r e q u i r e s  t h e  p a r t i e s  t o  d i s c l o s e  

 12 i m p e a c h m e n t  e v i d e n c e .   T h i s  w a s  i m p e a c h m e n t  

 13 e v i d e n c e .   

 14 T h i s  s h o u l d  h a v e  b e e n  d i s c l o s e d  b e f o r e .   I t  

 15 w a s  c o m p l e t e  s u r p r i s e .   I  h a d  n o  i d e a  t h e  a r t i c l e  

 16 w a s  o u t  t h e r e .   

 17 M a y b e  I  d i d n ' t  d o  e n o u g h  d u e  d i l i g e n c e ,  b u t  

 18 I  h a d  n o  i d e a  t h e  a r t i c l e  w a s  o u t  t h e r e .

 19 I  d o n ' t  t h i n k  i f  I  h a d  r e a d  t h e  a r t i c l e  t h a t  

 20 i t  w o u l d  h a v e  m a d e  m e  f e a r  i t ,  b e c a u s e  i f  y o u  r e a d  

 21 t h e  a r t i c l e ,  i t  d o e s n ' t  s a y  w h a t  M r .  W e a v e r  s a i d  i n  

 22 h i s  f i r s t  c o m m e n t  t o  D r .  M a r m u r e a n u  a b o u t  i t ,  w h e r e  

 23 h e  s a i d  s o m e t h i n g  t o  t h e  e f f e c t ,  t h a t  i s n ' t  i t  t r u e  

 24 t h a t  y o u  a r e  o n e  o f  t h e  7  w o r s t  c a r d i o v a s c u l a r  

 25 s u r g e o n s  i n  C a l i f o r n i a .
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  1 T h e  a r t i c l e  d o e s n ' t  s a y  t h a t .   I t  d o e s n ' t  

  2 e v e n  s a y  t h a t  y o u  c a n  c o n c l u d e  t h a t  b a s e d  o n  t h e  

  3 s t u d y .   

  4 S o ,  I  d o n ' t  k n o w  t h a t  I  w o u l d  h a v e  c h a n g e d  

  5 a n y t h i n g ,  h a d  I  k n o w n  a b o u t  t h e  a r t i c l e .   B u t  I  c a n  

  6 t e l l  y o u  t h i s  m u c h ,  I  w o u l d  h a v e  f i l e d  a  m o t i o n  

  7 a b o u t  t h a t  a r t i c l e .   

  8 A n d  h a d  y o u  a g r e e d  t o  a l l o w  i t  t o  c o m e ,  I  

  9 w o u l d  h a v e  a d d r e s s e d  i t  w h e n  I  w a s  d o i n g  m y  d i r e c t  

 10 e x a m i n a t i o n .   

 11 I  w o u l d  h a v e  a l l o w e d  h i m  t o  e x p l a i n  t h e  

 12 a r t i c l e  a n d  t h e  f i n d i n g s ,  a n d  w h a t  t h e  s t u d y  w a s  

 13 a b o u t ;  a n d  t h e  p r o b l e m s  w i t h  t h e  s t u d y ,  b e c a u s e  t h e  

 14 a r t i c l e  - -  I  k n o w  y o u  r e a d  i t ,  i t  i s  n o t  a  v e r y  l o n g  

 15 a r t i c l e ,  b u t  t h e  a r t i c l e  e v e n  b e a r s  o u t  w h a t  t h e  

 16 p r o b l e m s  w i t h  t h e  s t u d y  a r e ;  t h a t  y o u  h a v e  a  f e w  

 17 s e l e c t e d  s u r g e o n s  w h o  h a n d l e  t h e  t o u g h e s t  c a s e s ,  a n d  

 18 t h e  s u r g e o n s  t h a t  h a n d l e  t h e  t o u g h e s t  c a s e s  a r e  

 19 p r o b a b l y  t h e  s u r g e o n s  t h a t  h a v e  t h e  m o s t  c a s e s .

 20 A n d  i t  t a l k s  a b o u t  t h a t  a s  o f  o n e  t h e  

 21 p r o b l e m s  w i t h  t h i s  s t u d y ,  a n d  h o w  s o m e  d o c t o r s ,  o n c e  

 22 t h e y  r e a l i z e  t h e i r  n a m e  i s  g o i n g  t o  b e  d i s c l o s e d ,  

 23 t h e y  w o n ' t  t a k e  t h o s e  t o u g h  c a s e s  a n y m o r e .

 24 T h e y  d o n ' t  t o  h a v e  t h e  r i s k  o f  b e i n g  i n  t h a t  

 25 c a t e g o r y  o f  p e o p l e  w h o  h a v e  a n  a b o v e  a v e r a g e  d e a t h  
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  1 r a t e .

  2 T H E  C O U R T : A n d  I  h a v e  a  s p e c i f i c  

  3 r e c o l l e c t i o n  o f  D r .  M a r m u r e a n u  s a y i n g  a l m o s t  e x a c t l y  

  4 t h a t  o n  t h e  s t a n d .   

  5 D i d n ' t  t h e  e x a c t  i n f o r m a t i o n  t h a t  y o u  a r e  

  6 t a l k i n g  a b o u t  - -  a n d  I  a m  n o t  t r y i n g  t o  j u m p  o v e r  o r  

  7 m i n i m i z e ,  l i k e  y o u  s a i d ,  t h i s  w a s  s u r p r i s e  a n d  

  8 s a n d b a g ,  a n d  a d d r e s s i n g  t h a t  i m p e a c h m e n t  e v i d e n c e  

  9 n e e d s  t o  b e  d i s c l o s e d .

 10 S e t t i n g  t h a t  a s i d e ,  j u s t  t h e  i d e a  t h a t  w h a t  

 11 w a s  i n  t h i s  a r t i c l e  w a s  o r  w a s n ' t  w h a t  i t  w a s  

 12 r e p r e s e n t e d  t o  b e  b y  M r .  W e a v e r ,  w e  h a d  a  l o t  o f  

 13 t e s t i m o n y  a b o u t  t h i s .

 14 H e  t e s t i f i e d .   Y o u  r e h a b i l i t a t e d ,  s o  t o  

 15 s p e a k ,  t o  c o v e r  i t .  M r .  W e a v e r  p o i n t e d  s o m e  t h i n g s  

 16 o u t .   

 17 D i d n ' t  w e  c o v e r  a l l  o f  t h a t  t o  t h e  e x t e n t  

 18 t h a t  t h e  j u r y  t h e n  h a d  a m p l e  i n f o r m a t i o n  t o  d e c i d e  

 19 w h o  t o  b e l i e v e  o r  n o t  t o  b e l i e v e ?   

 20 M R .  A R N T Z :  W e l l ,  w e  c a n  a l l  a g r e e  t h a t  t h e  

 21 d e m e a n o r  o f  a  w i t n e s s  i s  i m p o r t a n t .   T h e  j u r y  

 22 i n s t r u c t i o n s  s a y s  t h a t  t h e  d e m e a n o r  o f  t h e  w i t n e s s  

 23 i s  s o m e t h i n g  t h a t  t h e y  s h o u l d  c o n s i d e r  w h e n  l o o k i n g  

 24 t o  t h e i r  t r u t h f u l n e s s .   

 25 S o ,  t h e  q u e s t i o n  o f  w h e t h e r  o n  p a p e r  i t  c a m e  
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  1 o u t ,  i f  w e  a r e  r e a d i n g  t h e  t r a n s c r i p t ,  d i d  

  2 D r .  M a r m u r e a n u  e x p l a i n  h i m s e l f ,  w e  c a n  t a l k  a b o u t  

  3 t h a t .   

  4 B u t  w h a t  y o u  d o n ' t  s e e  i n  t h e  t r a n s c r i p t  i s  

  5 t h e  d e m e a n o r .   H e  w a s  c l e a r l y  d e f e n s i v e  o f  i t .   H e  

  6 w a s  u p s e t  t h a t  a r t i c l e  h a d  b e e n  b r o u g h t  u p .   

  7 H e  w a s  u p s e t  t h a t  i t  w a s  b e i n g  

  8 m i s r e p r e s e n t e d .   A n d ,  s o ,  h i s  m a n n e r  o f  r e s p o n d i n g  

  9 t o  t h e  a r t i c l e  w a s  s u r p r i s e  a s  w e l l .   H e  w a s  u p s e t ,  

 10 a n d  t h a t  w a s  s e e n  b y  t h e  j u r y .   T h e y  s a w  h o w  

 11 d e f e n s i v e  h e  w a s  o f  i t .   

 12 T h a t  h a d  t o  h a v e  a f f e c t e d  t h e i r  p e r s p e c t i v e  

 13 o f  D r .  M a r m u r e a n u ,  b e c a u s e  h e  b e c a m e  d e f e n s i v e  o f  

 14 s o m e t h i n g .   

 15 A n d  h e  w a s  b e i n g  d e f e n s i v e  o f  s o m e t h i n g  t h a t  

 16 w a s  l e d  i n t o  b y  a n  a c c u s a t i o n  t h a t  i s  n o t  i n  t h e  

 17 a r t i c l e  t h a t  h e  i s  o n e  o f  t h e  7  w o r s t  d o c t o r s  i n  

 18 C a l i f o r n i a .   T h a t  i s  n o t  a  c o n c l u s i o n  o f  t h a t  s t u d y .   

 19 S o ,  t o  s a y  t h a t  i t  w a s n ' t  t h i s  c o v e r e d  

 20 e n o u g h ,  a l s o  i g n o r e s  t h e  f a c t ,  t h a t  h a d  i t  b e e n  

 21 d i s c l o s e d  b e f o r e h a n d ,  I  w o u l d  f i l e d  a  m o t i o n  o n  i t ,  

 22 a n d  I  w o u l d  h a v e  b e e n  t h e  o n e  i n t r o d u c i n g  i t  i f  y o u  

 23 r u l e d  a g a i n s t  m e  o n  i t ,  o n  t h e  m o t i o n  i n  l i m i n e .   

 24 T h a t  a b s o l u t e l y  w o u l d  h a v e  h a p p e n e d ,  b u t  w e  

 25 w e r e n ' t  g i v e n  t h a t  o p p o r t u n i t y .   S o  t o  s a y  t h a t  
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  1 w e l l ,  a l l  o f  t h e  i n f o r m a t i o n  c a m e  i n  a n y  w a y ,  

  2 i g n o r e s  t h e  r e a l i t y  t h a t  t h e  d e m e a n o r  o f  t h e  w i t n e s s  

  3 i s  i m p o r t a n t ,  a n d  t h e  m a n n e r  i n  w h i c h  e v i d e n c e  c o m e s  

  4 i s  i m p o r t a n t .

  5 T h a t  w a s n ' t  e v i d e n c e .   T h a t  w a s n ' t  a  s t u d y  

  6 t h a t  e v e n  i n v o l v e d  t h i s  s a m e  c a s e .   I t  w a s  p u r e l y  

  7 f o r  t h e  p u r p o s e  o f  a t t a c k i n g  h i s  r e p u t a t i o n ,  w h i c h  

  8 g o e s  t o  t h e  s e c o n d  p o i n t .   

  9 S o  t h e  f i r s t  p o i n t  i s  t h a t  i t  w a s n ' t  

 10 d i s c l o s e d .   T h e  r u l e  r e q u i r e s  i t  t o  b e  d i s c l o s e d ,  

 11 a n d  b e c a u s e  i t  w a s n ' t  d i s c l o s e d ,  i t  w a s  a  c o m p l e t e  

 12 s u r p r i s e .   

 13 T h e  s e c o n d  p o i n t  i s  t h a t  u n d e r  N R S  5 0 . 0 8 5 ,  

 14 i t  i s  a b s o l u t e l y  c r y s t a l  c l e a r .   I n  f a c t ,  a s  r u l e s  

 15 g o e s ,  t h i s  i s  o n e  o f  t h e  c l e a r e r  r u l e s  I  h a v e  s e e n .   

 16 I t  s a y s ,  r e p u t a t i o n  e v i d e n c e  i s  n o t  

 17 a d m i s s i b l e  f o r ,  t o  p r o v e  t h e  t r u t h f u l n e s s  o r  

 18 u n t r u t h f u l n e s s  o f  s o m e t h i n g .   I t  i s  n o t  a d m i s s i b l e .   

 19 I  d o n ' t  k n o w  i f  M r .  W e a v e r  k n e w  t h a t ,  b u t  

 20 h a d  h e  k n o w n  t h a t ,  I  t h i n k  i t  w o u l d  - -  i t  i s  

 21 a t t o r n e y  m i s c o n d u c t  t o  b r i n g  i n  s o m e t h i n g  k n o w i n g  i t  

 22 i s  n o t  a d m i s s i b l e ,  a n d  t h e n  u s i n g  i t  t h e  w a y  h e  d i d .   

 23 S o  t h a t  g o e s  i n t o  t h e  t h i r d  p o i n t .  T h e  t h i r d  

 24 p o i n t  i s ,  y o u  c a n n o t  r e a d  t h e  t r a n s c r i p t  o f  t h i s  

 25 t r i a l  a n d  s e e  a n y  r e l a t i o n s h i p  a t  a l l  t o  
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  1 t r u t h f u l n e s s  i f  y o u  r e a d  t h e  a r t i c l e .   

  2 T h e r e  i s  n o  w a y  t h a t  t h e  w a y  t h a t  M r .  W e a v e r  

  3 r e p r e s e n t e d  t h a t  a r t i c l e  i s  a c c u r a t e .   I t  j u s t  i s n ' t  

  4 a c c u r a t e .   I t  d o e s n ' t  s a y  a n y t h i n g  a b o u t  t h e  q u a l i t y  

  5 o f  t h e  p h y s i c i a n .   A l l  i t  d o e s  i s  g i v e  a  d e a t h  r a t e .   

  6 A n d  i n  t h a t  d e a t h  r a t e  t h e r e  a r e  o t h e r  

  7 f a c t o r s ,  b u t  e v e n  t h a t  i s n ' t  t a k e n  i n t o  

  8 c o n s i d e r a t i o n  i n t o  t h e  c a t e g o r i z a t i o n  o f  a  d o c t o r  o f  

  9 h a v i n g  a  d e a t h  r a t e  a b o v e  a v e r a g e .   

 10 S o ,  y e t ,  y o u  h a v e  a  d e a t h  r a t e  o f  7 ?   

 11 Y e s .   

 12 I s  t h a t  a b o v e  a v e r a g e ?   

 13 Y e s .   

 14 B u t  t h e  s t u d y  d o e s n ' t  g i v e  c r e d i t  t o  t h e  

 15 f a c t  t h a t  t h a t  n o n e  o f  t h o s e  d e a t h s  t h a t  h a p p e n e d  

 16 w i t h  D r .  M a r m u r e a n u  h a p p e n e d  o n  t h e  t a b l e .   

 17 I t  h a p p e n s  w i t h i n  t h e  f i r s t  3 0  d a y s  a f t e r  

 18 s u r g e r y .   T h a t  w a s n ' t  e x p l a i n e d  t o  t h e  j u r y  b y  

 19 M r .  W e a v e r .   

 20 H e  j u s t  t o o k  t h i s  a r t i c l e  a n d  p u t  

 21 D r .  M a r m u r e a n u  o n  t h e  d e f e n s i v e ,  a n d  i t  w a s  u g l y .

 22 T H E  C O U R T : H e  d o e s  a r g u e  i n  h i s  

 23 o p p o s i t i o n  t h a t  t h i s  w a s n ' t  a n  i s s u e  o f  t r y i n g  t o  

 24 c h a l l e n g e  h i s  t r u t h f u l n e s s .   T h a t  t h i s  w a s  a n  i s s u e  

 25 o f  y o u  h a v i n g  o b v i o u s l y  t o  e n g e n d e r  h i m  t o  t h e  j u r y ,  
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  1 I  w o u l d  s u g g e s t ,  g o n e  o v e r  h i s  q u a l i f i c a t i o n s ,  a n d  

  2 h o w  g o o d  h e  w a s  a t  w h a t  h e  d o e s .

  3 A n d  D r .  M a r m u r e a n u ,  y o u  a r e  r i g h t ,  I  w o u l d  

  4 c o n c e d e ,  h i s  d e m e a n o r  w a s  n o t  - -  h e  d i d  n o t  w e l l  

  5 r e c e i v e  t h i s  l i n e  o f  q u e s t i o n i n g .   

  6 B u t  h e  a l s o  w a s  q u i t e ,  s h a l l  w e  s a y ,  

  7 c o n f i d e n t  i n  s h a r i n g  h i s  q u a l i f i c a t i o n s .   A n d  h e  w a s  

  8 q u i t e  c o n f i d e n t  i n  h i s  a b i l i t i e s ,  a n d  h e  g a v e  q u i t e  

  9 a  b i t  o f  t e s t i m o n y  a b o u t  t h a t  t o  g i v e  h i s  t e s t i m o n y .   

 10 S o  w h y  i s  t h i s  n o t  i n  t h e  c a t e g o r y  o f  

 11 c h a l l e n g i n g  h i s  q u a l i f i c a t i o n s  a s  h e  i d e n t i f i e d  t h e m  

 12 v e r s u s  a n  a t t a c k  o n  t r u t h f u l n e s s ?

 13 M R .  A R N T Z :  W e l l ,  f i r s t  o f  a l l ,  t h e  s t u d y  

 14 d i d n ' t  h a v e  a n y t h i n g  t o  d o  w i t h  t h e  t y p e  o f  c a s e  

 15 t h a t  w e  h a v e  h e r e ,  s o  t h e r e  w o u l d  h a v e  b e e n  a  

 16 r e l e v a n c e  i s s u e .   

 17 B u t  t h e  r u l e  m a k e s  i t  v e r y  c l e a r  t h a t  i t  

 18 d o e s n ' t  h a v e  t o  b e  i n  a n  e f f o r t  t o  a t t a c k  

 19 t r u t h f u l n e s s .   T h a t ' s  n o t  t h e  p u r p o s e  o f  t h a t  r u l e .   

 20 I t  s a y s  f o r  a n y  r e a s o n  i t  i s  n o t  a d m i s s i b l e .   

 21 A n d ,  r e a l l y ,  i f  w h a t  y o u r  r u l i n g  w a s  b a s e d  

 22 o n  a t  t h e  t i m e  o f  t r i a l  t h a t  i t  s h o u l d  c o m e  i n ,  

 23 l e t ' s  f o r g e t  a b o u t  t h e  d i s c l o s u r e  p a r t .   

 24 B u t  i f  y o u r  r u l i n g  a t  t h e  t i m e  o f  t r i a l  t h a t  

 25 i t  s h o u l d n ' t  c o m e  i n  w a s  b a s e d  o n  t h e  i d e a  t h a t  I  
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  1 w e n t  t h r o u g h  h i s  q u a l i f i c a t i o n s ,  t h e n  t h a t  a c t  o f  

  2 g o i n g  t h r o u g h  q u a l i f i c a t i o n s ,  i n  a n y  t r i a l  I  e v e r  

  3 h a d ,  w o u l d  w i d e - o p e n  t h e  d o o r  t o  r e p u t a t i o n  a t t a c k s ,  

  4 o r  a t t a c k s  o f  t h i s  t y p e  o f  a n y  e x p e r t  y o u  e v e r  p u t  

  5 o n .   

  6 S o  i f  t h e r e  i s  a n y  c o n t r o v e r s y  i n  t h e  

  7 d o c t o r ' s  p a s t ,  y o u  w o u l d  b e  a b l e  t o  b r i n g  i t  i n .   

  8 T h a t  i s  r i g h t  i n  l i n e  w i t h  t h e  i s s u e  o f  c h a r a c t e r  

  9 e v i d e n c e  o r  r e p u t a t i o n  e v i d e n c e .   I t  d o e s n ' t  c o m e  

 10 i n .   

 11 T h e  m e r e  p r o c e s s  - -  a n d  I  n e e d  t o  h a v e  t h i s  

 12 p a r t  c l a r i f i e d  b y  y o u ,  i f  t h a t  i s  t h e  b a s i s  w h y  i t  

 13 i s  a d m i s s i b l e ,  w h y  i t  b e c o m e s  r e l e v a n t ,  b e c a u s e  o f  

 14 t h e  q u a l i f i c a t i o n s  h e  g a v e ,  t h a t  i s  s o m e t h i n g  I  n e e d  

 15 o n  t h e  r e c o r d .   

 16 T H E  C O U R T :   I  j u s t  s a i d  t h a t ' s  w h a t  

 17 M r .  W e a v e r  w a s  a r g u i n g ,  a n d  I  a m  a s k i n g  y o u  t o  

 18 a d d r e s s  i t .   

 19 A n d  t h e n  y o u  a r e  a s k i n g  m e  t o  s i t  h e r e  r i g h t  

 20 n o w  a n d  t e l l  y o u  e x a c t l y  w h a t  w a s  i n  m y  m i n d  w h e n  I  

 21 m a d e  m y  e v i d e n t i a r y  r u l i n g  a t  t h a t  m o m e n t ,  i t  i s  n o t  

 22 s o m e t h i n g  I  a m  c a p a b l e  o f  d o i n g  a t  t h i s  m o m e n t .   

 23 M R .  A R N T Z :  I  a p p r e c i a t e  t h a t .   I  a m  n o t  

 24 t r y i n g  t o  p u t  t h a t  o n  y o u .

 25 A l l  I  a m  s a y i n g  i s  t h a t  I  t h i n k  t h a t  t h i s  i s  
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  1 a  k e y  l e g a l  i s s u e .   S o  t h i s  d o e s  g o  t o  R u l e  5 9  a n d  

  2 w h e t h e r  o r  n o t  i t  a d d r e s s e s  t h e  l e g a l  i s s u e .   T h i s  

  3 i s  a  k e y  l e g a l  i s s u e .   

  4 T h a t  e v i d e n c e  w a s  n e v e r  g o i n g  t o  b e  

  5 a d m i s s i b l e ,  a n d  i t  c a m e  i n .   A n d ,  s o ,  I  n e e d  t o  

  6 u n d e r s t a n d  i t ,  i f  t h e  r e a s o n  i t  c a m e  i n ,  e v e n  t h o u g h  

  7 i t  i s  n o t  a d m i s s i b l e  i s  b e c a u s e  o f  w a y  

  8 D r .  M a r m u r e a n u  t a l k e d  a b o u t  h i s  q u a l i f i c a t i o n s ,  I  

  9 w o u l d  s u g g e s t  t o  t h e  C o u r t  h e  d i d  t h a t  e x a c t l y  t h e  

 10 w a y  e v e r y  o t h e r  d o c t o r  I  e v e r  s e e n  t a l k  a b o u t  i t .

 11 T H E  C O U R T : I  w a n t  t o  c l a r i f y  t h a t  w h e n  

 12 y o u  k e e p  s a y i n g  t h e  e v i d e n c e  c a m e  i n ,  a n d  I  t h i n k  

 13 t h a t  b e  c o n f u s i n g  i n  t h i s  r e c o r d  a n d  u p o n  a n y  f i n a l  

 14 a p p e l l a t e  r e v i e w ,  i f  i t  g o e s  t h e r e ,  i s  t h e  a r t i c l e  

 15 d i d  n o t  c o m e  i n .   N o  e v i d e n c e  c a m e  i n .   

 16 W h a t  c a m e  i n  w a s  M r .  W e a v e r  e x a m i n i n g  

 17 D r .  M a r m u r e a n u  a b o u t  h i s  w o r k  a s  i d e n t i f i e d  i n  t h i s  

 18 s t u d y .   A n d ,  s o ,  i t  w a s  d i a l o g u e .   I t  w a s n ' t  

 19 d o c u m e n t a t i o n .   

 20 A n d  a s  I  s a i d .   I  r e a l l y  d o n ' t  b e l i e v e  I  a m  

 21 i n  a  p o s i t i o n  t o  s i t  h e r e  t o d a y  a n d  s a y ,  i n  t h a t  

 22 m o m e n t  i n  t i m e  w h y  d i d  I  m a k e  t h e  c a l l  t h a t  I  m a d e ,  

 23 a n d  t h e n  t h e r e  w a s  q u i t e  a  b i t  o f  d i s c u s s i o n .   

 24 W e  h a d  a  b e n c h  c o n f e r e n c e ,  a n d  t h e n  w e  h a d  

 25 s o m e  d i s c u s s i o n  a f t e r w a r d s ,  a n d  t h e r e  i s  s o m e  d e b a t e  
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  1 a b o u t  w h e t h e r  t h a t  w a s  a  c o m p l e t e  d i s c u s s i o n ,  a n d  

  2 t h a t  i t  c o u l d  h a v e  b e e n  f l u s h e d  o u t  m o r e  a t  t h e  

  3 t i m e .   

  4 B u t  i n  t h e  m o m e n t  I  h a v e  a n  a t t o r n e y  w h o  i s  

  5 c r o s s - e x a m i n i n g  a n  e x p e r t  w i t n e s s .   I  d o n ' t  d i s a g r e e  

  6 w i t h  y o u ,  M r .  A r n t z ,  t h a t  i n  o r d e r  t o  s e t u p  a n  

  7 e x p e r t  t o  s o u n d  l i k e  t h e y  h a v e  t h e  e x p e r t i s e  t h a t  

  8 t h e y  n e e d  t o  t h e  j u r y ,  y o u  h a v e  t o  g o  o v e r  s o m e  o f  

  9 t h e i r  q u a l i f i c a t i o n s .   

 10 W e  a l s o  k n o w  t h a t  f a i r l y  r e c e n t l y  o u r  

 11 S u p r e m e  C o u r t  h a s  m a d e  i t  c l e a r  t h a t  y o u  a r e  n o t  

 12 a l l o w e d  t o  a s k  t h e  C o u r t  t o  q u a l i f y  s o m e o n e  a s  a n  

 13 e x p e r t .   I n  f a c t ,  i t  w o u l d  b e  o b j e c t i o n a b l e  i f  y o u  

 14 w e r e  t o  d o  s o .   T h a t  d i d n ' t  o c c u r  h e r e .   

 15 B u t  l i k e  w h e n  y o u  g o  t h r o u g h  t h e s e  

 16 q u a l i f i c a t i o n s ,  a n d  w h e n  y o u  h a v e  a  d o c t o r  w h o  i s ,  

 17 f o r  a l l  i n t e n t s  a n d  p u r p o s e s ,  i d e n t i f y i n g  h i m s e l f  a s  

 18 b e i n g  l i k e  - -  w e  w i l l  u s e  t h e  w o r d  y o u  u s e d  e a r l i e r  

 19 - -  a  h o t  s h o t  d o c ,  a n d  I  h e a r  a n  a t t o r n e y  g e t  u p  a n d  

 20 s t a r t  t o  c r o s s - e x a m i n e  h i m  o n  w h e t h e r  t h a t ' s  i n  f a c t  

 21 t r u e .   

 22 I n  t h a t  m o m e n t  i n  t i m e ,  i t  a p p e a r e d  t o  m e  t o  

 23 b e  a p p r o p r i a t e  c r o s s - e x a m i n a t i o n  o f  t e s t i m o n y  t h a t  

 24 h a d  b e e n  g i v e n .   N o t  n e c e s s a r i l y  j u s t  b e c a u s e  h e  r a n  

 25 t h r o u g h  h i s  q u a l i f i c a t i o n s .   
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  1 B u t  i t  j u s t  a p p e a r e d  i n  t h e  m o m e n t  i n  t i m e  

  2 t o  b e  a p p r o p r i a t e  c r o s s - e x a m i n a t i o n .   Y o u  o b j e c t e d .   

  3 I  o v e r r u l e d .   T h a t  w a s  m y  g u t  c a l l ,  I  g u e s s ,  a t  t h e  

  4 m o m e n t .   

  5 A n d  t h e n ,  a s  w e  w e n t  f o r w a r d ,  t h e r e  w a s  a  

  6 l o t  o f  c l a r i f i c a t i o n  a b o u t  w h a t  w a s  a n d  w h a t  w a s  n o t  

  7 i n  t h e  a r t i c l e ,  f r o m  m y  r e c o l l e c t i o n .   

  8 S o  i t  s e e m e d  t o  m e  t o  b e  e x a c t l y  w h a t  

  9 h a p p e n s  o n  o c c a s i o n  w h e n  y o u  h a v e  a  w i t n e s s  w h o  i s  

 10 t e s t i f y i n g  t o  t h e i r  a b i l i t i e s  a n d  t h e i r   

 11 u n d e r s t a n d i n g  o f  t h i n g s ,  a n d  h o w  t h e y  w o r k ,  a n d  h o w  

 12 t h e y  d o  t h i n g s ;  a n d  s o m e b o d y  q u e s t i o n i n g  w h e t h e r  

 13 t h a t  s h o u l d  b e  b e l i e v e d  o r  t r u s t e d .   

 14 A n d ,  s o ,  c o u l d  s o m e b o d y  i n  h i n d s i g h t  l o o k  a t  

 15 t h a t  r u l i n g  a n d  s a y ,  a b s o l u t e l y ,  I  s h o u l d  h a v e  s a i d  

 16 n o ,  a n d  c u t  i t  o f f  a t  t h a t  m o m e n t .   O f  c o u r s e ,  t h e y  

 17 c a n .   

 18 B u t  t h a t  w a s n ' t  t h e  r e a s o n  I  m a d e  t h e  

 19 d e c i s i o n  a t  t h e  t i m e .   B u t  I  t h i n k  t h e  b e s t  I  c a n  

 20 o f f e r  i n  t e r m s  o f  m y  r e c o l l e c t i o n  a s  w e  a r e  t a l k i n g  

 21 a b o u t  i t ,  a n d  m y  r e c o l l e c t i o n  c a n  b e  r e f r e s h e d  t h a t  

 22 I  r u l e d  t h e  w a y  I  d i d  w a s  t h a t  t h i s  s e e m e d  t o  b e  

 23 p e r m i s s i b l e  c r o s s - e x a m i n a t i o n  r e l a t e d  t o  t h e  

 24 t e s t i m o n y  t h a t  D r .  M a r m u r e a n u  h a d  g i v e n  o n  d i r e c t ,  

 25 a n d  t h a t  u l t i m a t e l y  w e  d i d n ' t  a l l o w  t h e  a r t i c l e  i n ,  
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  1 b e c a u s e  t h a t  w o u l d  h a v e  b e e n  e x t r i n s i c  e v i d e n c e ,  

  2 w h i c h  w o u l d  h a v e  b e e n  h i g h l y ,  I  t h i n k ,  i m p r o p e r .

  3 B u t  t h a t  t h e  l i n e  o f  q u e s t i o n i n g  i t s e l f  f r o m  

  4 t h e  C o u r t ' s  p e r s p e c t i v e  i n  t h e  m o m e n t  s e e m e d  

  5 p e r m i s s i b l e .   

  6 T h a t  i s  r e a l l y  a l l  I  c a n  t e l l  y o u .   

  7 M R .  A R N T Z :  S o  I  h a v e  2  c o m m e n t s  o n  t h a t  

  8 b e f o r e  I  m o v e  t o  m y  t h i r d  p o i n t .   

  9 F i r s t  o f  a l l ,  i t  i s  e v i d e n c e  i f  i t  i s  b e i n g  

 10 g i v e n  b y  t e s t i m o n y .   I t  i s  e v i d e n c e .   

 11 A n d  t o  m i s r e p r e s e n t  t h a t  e v i d e n c e  i s  e v e n  

 12 w o r s e .  L e t ' s  t a k e  t h e  c i r c u m s t a n c e  w h e r e  t h e  o t h e r  

 13 s i d e  h a s  n a m e d  a n  e x p e r t ,  a n d  I  h a p p e n  t o  h a v e  s o m e  

 14 d e p o s i t i o n  t r a n s c r i p t s  f r o m  t h a t  e x p e r t  s a y i n g  

 15 s o m e t h i n g  d i f f e r e n t  t h a n  w h a t  h e  i n t e n d s  t o  s a y  i n  

 16 m y  c a s e ,  I  n o t i f y  t h e  o t h e r  s i d e  t h a t  I  h a v e  t h o s e  

 17 d e p o s i t i o n  t r a n s c r i p t s .   

 18 W h e n  I  g o  t o  i m p e a c h  t h e  e x p e r t ,  i t  m a y  o r  

 19 m a y  n o t  b e  a l l o w e d  b y  t h e  C o u r t .   

 20 I  h a v e  b e e n  i n  s i t u a t i o n s  w h e r e  t h e  C o u r t  

 21 w o n ' t  e v e n  a l l o w  m e  t o  t a l k  a b o u t  t h o s e  p r i o r  c a s e s .   

 22 B u t  c e r t a i n l y  w h a t  w o u l d  n o t  b e  a l l o w e d  i n  

 23 t h a t  i m p e a c h m e n t  o f  t h e i r  e x p e r t  w o u l d  b e  f o r  m e  t o  

 24 i n t r o d u c e  t h e  d e p o s i t i o n  t r a n s c r i p t  i n t o  e v i d e n c e ;  

 25 c a n  w e  a g r e e  o n  t h a t ,  t h a t  w o u l d  n o t  b e  s o m e t h i n g  
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  1 t h a t  w o u l d  y o u  e v e r  d o .

  2 T H E  C O U R T : G o  a h e a d .

  3 M R .  A R N T Z :   S o ,  i f  y o u  a r e  n o t  g o i n g  a d m i t  a  

  4 d e p o s i t i o n  t r a n s c r i p t  t h a t  i s  b e i n g  u s e d  f o r  

  5 i m p e a c h m e n t ,  y o u  d o n ' t  h a v e  t o  i n t r o d u c e  a n d  h a v e  

  6 a d m i t t e d  i n t o  e v i d e n c e  t h i s  a r t i c l e  e i t h e r ,  w h e n  

  7 u s e d  f o r  i m p e a c h m e n t .   

  8 T h a t  i s  n o t  t h e  b a s i s  f o r  w h e t h e r  o r  n o t  

  9 s o m e t h i n g  i s  e v i d e n c e ,  w h e t h e r  i t  h a s  c o m e  

 10 i n .  

 11 T H E  C O U R T : I  h e a r  y o u .   

 12 I  d i d n ' t  m e a n  t o  i m p l y  t h a t  t e s t i m o n y  i s n ' t  

 13 e v i d e n c e .  O f  c o u r s e  i t  i s  e v i d e n c e .   

 14 M y  p o i n t  w a s ,  I  d i d n ' t  w a n t  t h e  r e c o r d  t o  b e  

 15 c o n f u s i n g  w h e n  y o u  s a i d  t h i s  a r t i c l e  c a m e  i n ,  t h a t  

 16 t h e  a r t i c l e  p h y s i c a l l y  d i d n ' t  c o m e  i n .   O n l y  t h e  

 17 d i s c u s s i o n  o f  t h e  a r t i c l e  c a m e  i n .   

 18 I  w a s  j u s t  t r y i n g  t o  c l e a r  u p  f o r  t h e  r e c o r d  

 19 t h a t  p o i n t ,  n o t  m a k e  a  c o m m e n t a r y  t h a t  i t  i s  n o t  

 20 e v i d e n c e ,  i f  i t  i s  c o m i n g  i n  b y  t e s t i m o n y .   O f  

 21 c o u r s e  i t  i s  e v i d e n c e  i f  i t  i s  c o m i n g  i n  b y  

 22 t e s t i m o n y .   

 23 M R .  A R N T Z :  O k a y .

 24 S o  i t  w o u l d  h a v e  b e e n  m u c h  b e t t e r  h a d  t h e  

 25 a r t i c l e  c o m e  i n t o  e v i d e n c e ,  b u t  t h e  C o u r t  h a s  e v e n  
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  1 i n d i c a t e d  t h a t  t h a t  w o u l d  n o t  b e  a l l o w e d .   I t  i s  

  2 e x t r i n s i c  e v i d e n c e .   

  3 I t  i s  h o t  r e l e v a n t .   

  4 T H E  C O U R T :   W e l l ,  i f  i t  w a s  a  n o n - i s s u e ,  I  

  5 t h i n k  a t  t h e  p o i n t  t h a t  I  a m  j u s t  i n d i c a t i n g ,  y e s ,  

  6 t h a t  i m p e a c h m e n t  b y  e x t r i n s i c  e v i d e n c e  h a s  a  

  7 d i f f e r e n t  a n a l y s i s  t o  u n d e r g o  b e f o r e  i t  c a n  c o m e  

  8 i n .  

  9 I t  i s  n o t  a u t o m a t i c a l l y  c o m i n g  i n .   

 10 M R .  A R N T Z :  B u t  w e  c a n  a g r e e  t h a t  t h i s  w a s  

 11 e v i d e n c e ,  b e c a u s e  i t  w a s  s o m e t h i n g  t h a t  t h e  w i t n e s s  

 12 w a s  c o n f r o n t e d  w i t h ,  t h a t  h e  h a d  t o  e x p l a i n .

 13 B u t  t h e  p r o b l e m  w a s  t h a t  i t  w a s n ' t  e x p l a i n e d  

 14 a c c u r a t e l y ,  a n d  t h a t  g o e s  t o  m y  t h i r d  p o i n t .   

 15 T h e  t h i r d  b a s i s  f o r  t h i s  i s  t h a t  a s s u m i n g  

 16 y o u  w e r e  r i g h t  b y  n o t  r e q u i r i n g  t h e m  t o  d i s c l o s e  i t ,  

 17 a n d  a s s u m i n g  y o u  w e r e  r i g h t  b y  a l l o w i n g  i t  t o  c o m e  

 18 i n  t h e  w a y  i t  d i d ,  t h e  q u e s t i o n  t h e n  b e c o m e s ,  y o u r  

 19 p o i n t  - -  w h e n  w e  w e n t  t o  t h e  b e n c h ,  t h e  f i r s t  t h i n g  

 20 I  s a i d  w h e n  w e  g o t  t h e r e  w a s  t h a t  I  h a v e  n e v e r  s a w  

 21 t h i s  a r t i c l e  b e f o r e .   

 22 T h a t  i s  c l e a r  f r o m  a  l o t  o f  d i f f e r e n t  

 23 r e f e r e n c e s  i n  t h e  r e c o r d .   I  n e v e r  s e e n  t h e  a r t i c l e  

 24 b e f o r e ,  a n d  I  s a i d  t h a t  t o  y o u ,  t h a t  i t  h a d  n e v e r  

 25 b e e n  d i s c l o s e d ,  a n d  y o u r  r e s p o n s e  w a s ,  i t  i s  
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  1 i m p e a c h m e n t  e v i d e n c e .   

  2 I t  i s  i m p e a c h m e n t ,  w h i c h  m e a n s  t h e y  d o n ' t  

  3 h a v e  t o  d i s c l o s e  i t .   T h a t  w a s  y o u r  r u l i n g  o n  t h a t  

  4 p a r t i c u l a r  p a r t  o f  t h e  o b j e c t i o n .   

  5 W e l l ,  t h e  r u l e  d o e s  r e q u i r e  t h e m  t o  d i s c l o s e  

  6 i t .  1 6 . 1  d o e s  r e q u i r e  t h e m  t o  d i s c l o s e  i t .

  7 I t  w a s  s u c h  a  s u r p r i s e  t o  m e  t h a t  I  w a s  e v e n  

  8 s t u n n e d  b y  t h e  r e a c t i o n  t h a t  y o u  h a d  w h e n  I  s a y  

  9 s o m e t h i n g  h a s n ' t  b e e n  d i s c l o s e d ,  a n d  t h e  r e s p o n s e  

 10 i s ,  w e l l ,  t h a t  i t  i s  i m p e a c h m e n t .   

 11 T h a t  d o e s n ' t  - -  t h a t ' s  n o t  t h e  r u l e  a n y  

 12 m o r e .   I t  u s e d  t o  b e .   I t  u s e d  t o  b e  t h a t  y o u  c a n  

 13 b l i n d  s i d e  s o m e b o d y  w i t h  i m p e a c h m e n t ,  b e c a u s e  i f  y o u  

 14 a r e  g o i n g  t o  s i t  o n  t h e  s t a n d  a n d  s a y  o n e  t h i n g ,  I  

 15 o u g h t  t o  b e  a b l e  t o  b r i n g  i n  s o m e t h i n g  f r o m  

 16 s o m e w h e r e  e l s e  t o  i m p e a c h  t h a t .

 17 B u t  t h a t  i s  n o t  t h e  r u l e  a n y  m o r e .   T h e  r u l e  

 18 r e q u i r e s  d i s c l o s u r e .

 19 T H E  C O U R T : I  h a v e  g o t  t h e  r u l e  i n  f r o n t  

 20 o f  m e ,  s o  I  w i l l  j u s t  i n d i c a t e  w h a t  i t  s a y s .

 21 I f  s a y s ,  t h e  n a m e ,  a n d  i f  k n o w n ,  t h e  a d d r e s s  

 22 a n d  t e l e p h o n e  n u m b e r  o f  e a c h  i n d i v i d u a l  - -  I  a m  

 23 r e a d i n g  1 6 . 1 .   I  b e l i e v e  i t  i s  A - 1 - A ,  a n d  t h e  n a m e  

 24 a n d  i f  k n o w n ,  t h e  a d d r e s s  a n d  t e l e p h o n e  n u m b e r  o f  

 25 e a c h  i n d i v i d u a l  l i k e l y  t o  h a v e  i n f o r m a t i o n  
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  1 d i s c o v e r a b l e  u n d e r  R u l e  2 6 - B ,  i n c l u d i n g  f o r  

  2 i m p e a c h m e n t  a n d  r e b u t t a l ,  i d e n t i f y i n g  t h e  s u b j e c t s  

  3 o f  t h e  i n f o r m a t i o n .   

  4 T h a t ' s  t h e  p l a c e  w h e r e  I  b e l i e v e  t h e  

  5 i m p e a c h m e n t  a n d  r e b u t t a l  i s  i d e n t i f i e d .   T h e r e  m a y  

  6 b e  o t h e r s .   

  7 I  a m  n o t  t r y i n g  t o  i n d i c a t e  o t h e r w i s e ,  b u t  

  8 t h a t ' s  t h e  o n e  t h a t  I  b e l i e v e  y o u  a r e  r e f e r e n c i n g .   

  9 A n d  i n  t h o s e  c i r c u m s t a n c e s ,  y o u  k n o w ,  i f  y o u  

 10 a r e  a t  y o u r  i n i t i a l  d i s c l o s u r e s ,  t h i s  i s  w h e r e  

 11 t h a t  - -  a t  y o u r  E C C ,  a n d  y o u  h a v e  t h a t  i n f o r m a t i o n  

 12 a v a i l a b l e ,  y e s ,  y o u  m u s t  d i s c l o s e  i t .   

 13 A n d ,  o f  c o u r s e ,  w e  k n o w  t h a t  t h e r e  t h i s  i s  

 14 a l s o  r u l e s  t h a t  r e q u i r e  s u p p l e m e n t a t i o n  o f  t h o s e  

 15 d i s c l o s u r e s ,  e t  c e t e r a .   

 16 B u t ,  y o u  k n o w ,  I  d o n ' t  b e l i e v e  t h a t  t h e  

 17 C o u r t  w a s  i n t e n d i n g  t o ,  n o r  y o u  k n o w ,  a p p l y i n g  a n  

 18 o l d  r u l e  w i t h  i g n o r a n c e  t o  a  n e w  r u l e .   

 19 I  b e l i e v e  i n  t h e  m o m e n t ,  t h e  C o u r t  f e l t  

 20 a g a i n  t h a t  t h i s  i n q u i r y  w a s  p e r m i s s i b l e .   T h a t  t h e  

 21 f a c t  t h a t  i t  h a d  n o t  b e e n  m a d e  k n o w n  w a s  n o t  

 22 s o m e t h i n g  t h a t  w a s  p r e c l u s i v e  t o  i t  b e i n g  d i s c u s s e d .   

 23 A n d  i n  h i n d s i g h t ,  d i d  t h e  C o u r t  p o t e n t i a l l y  

 24 m a k e  t h e  w r o n g  c a l l ,  a g a i n  t h a t ' s  o b v i o u s l y  f o r  

 25 s o m e b o d y  t o  u l t i m a t e l y  d e t e r m i n e ,  a n d  f o r  t h i s  C o u r t  

68

AA03125



  1 t o  d e t e r m i n e  f o r  t o d a y ' s  p u r p o s e s ,  i f ,  a s s u m i n g  i t  

  2 d i d  m a k e  t h e  w r o n g  c a l l ,  d o e s  i t  w a r r a n t  a  n e w  

  3 t r i a l ,  w h i c h  I  w a n t  t o  k e e p  c o m i n g  b a c k  t o  a s  y o u  

  4 f i n i s h  y o u r  p o i n t  t o  t h e  s t a n d a r d .   

  5 B u t  I  a m  a w a r e  o f  t h e  r u l e s ,  a n d  t o  t h e  

  6 e x t e n t  t h a t  I  m a y  h a v e  s a i d  s o m e t h i n g  t h a t  a p p e a r e d  

  7 t o  i n d i c a t e  t h a t  I  w a s  n o t ,  I  d o n ' t  t h i n k  t h a t  w o u l d  

  8 b e  t h e  b a s i s  f o r  t h e  r u l i n g ,  b u t  I  l i v e  w i t h  w h a t  

  9 t h e  r e c o r d  s a y s  w a s  s a i d .   

 10 I  d o .   

 11 M R .  A R N T Z :  L i s t e n ,  y o u  k n o w  t h a t  I  h a v e  

 12 r e s p e c t  f o r  y o u .

 13 T H E  C O U R T :  N o ,  I  a m  n o t  t a k i n g  a n y  

 14 d i s r e s p e c t .   

 15 M R .  A R N T Z :  I  a m  n o t  t r y i n g  t o  s u g g e s t  t h a t  

 16 y o u  d i d n ' t  k n o w  t h e  r u l e .   

 17 L i k e  I  s a i d ,  I  h a v e  b e e n  d o i n g  t h i s  a  l o n g  

 18 t i m e ,  a n d  I  f o r g e t  w h a t  t h e  r u l e  c h a n g e s  a r e  a l l  t h e  

 19 t i m e ,  s o  t h a t  i s  p r o b a b l y  c o n s i d e r i n g  t h a t  f r o m  m y  

 20 o w n  p e r s p e c t i v e .   

 21 B u t  t h a t  w a s  n o t  m y  i n t e n t i o n .   B u t ,  c l e a r l y  

 22 t h i s  w a s  e v i d e n c e .   I t  w a s  i m p e a c h m e n t  e v i d e n c e ,  a n d  

 23 j u s t  a s  I  w o u l d  n e v e r  b e  a b l e  t o  b r i n g  u p  a  

 24 d e p o s i t i o n  t r a n s c r i p t  t h a t  I  h a v e n ' t  d i s c l o s e d ,  

 25 w h e r e  a  w i t n e s s  m i g h t  b e  s a y i n g  s o m e t h i n g  c o n t r a r y ,  
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  1 i t  i s  n o  d i f f e r e n t  h e r e ,  e x c e p t  t h a t  w h e n  s o m e b o d y  

  2 d i s c l o s e s  a  d e p o s i t i o n  t r a n s c r i p t  o f  o n e  o f  m y  

  3 e x p e r t s  w h e r e  h e  s a y s  s o m e t h i n g  d i f f e r e n t ,  I  h a v e  

  4 g o t  t h e  t r a n s c r i p t  i n  f r o n t  o f  m e .   

  5 S o  t h e y  c o u l d  d o  w h a t e v e r  t h e y  w a n t  w i t h  i t ,  

  6 b u t  I  t h e n  g e t  t o  u s e  t h a t  t r a n s c r i p t  t o  

  7 r e h a b i l i t a t e  t h e m .

  8 A n d  t h a t  r e a l l y  i s ,  I  t h i n k ,  i n  r e a d i n g  t h e  

  9 o p p o s i t i o n ,  a n d  I  d o n ' t  w a n t  t o  p u t  w o r d s  i n  h i s  

 10 m o u t h .   H e  w i l l  p r o b a b l y  t e l l  m e  t h a t  I  a m  w r o n g ,  

 11 b u t  i n  r e a d i n g  t h e  o p p o s i t i o n ,  w h a t  I  d i s c e r n  f r o m  

 12 h i s  o p p o s i t i o n  i s  w h y  d i d n ' t  y o u  r e h a b i l i t a t e  h i m  o n  

 13 r e d i r e c t .   

 14 C o n t r a r y  t o  y o u r  r e c o l l e c t i o n ,  t h e  r e a s o n  I  

 15 d i d n ' t  t r y  t o  r e h a b i l i t a t e  h i m  o n  r e d i r e c t  w a s  

 16 b e c a u s e  I  d i d n ' t  h a v e  t h e  a r t i c l e .   

 17 I  d i d n ' t  e v e n  h a v e  i t  a f t e r  h e  s t a r t e d  

 18 t a l k i n g  a b o u t  i t .   H e  d i s c l o s e d  i t  s o m e t i m e  l a t e r ,  

 19 b u t  D r .  M a r m u r e a n u  w a s  l o n g  g o n e .   

 20 T H E  C O U R T :   I  d o n ' t  t h i n k  I  m e a n t  t o  s a y  

 21 t h a t  y o u  h a d  t h e  a r t i c l e .   I  t h i n k  m y  p o i n t  w a s  t h a t  

 22 D r .  M a r m u r e a n u  k n e w  a l l  a b o u t  i t ,  a n d  h e  t e s t i f i e d  

 23 a l l  a b o u t  w h a t  i t  w a s ,  a n d  w h a t  i t  w a s n ' t ,  a n d  t h e r e  

 24 w a s  a m p l e  d i s c u s s i o n  a b o u t ,  n o ,  t h e s e  a r e  o p e r a t i n g  

 25 r o o m  t h i n g s ,  a n d  t h e s e  w e r e  t h i n g s  t h a t  h a p p e n e d  
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  1 l a t e r  i n  t i m e .   

  2 L i k e  h e  w e n t  o v e r  a l l  o f  t h a t .   

  3 M R .  A R N T Z :  I n  l e s s  t h a n  a  i d e a l  

  4 c i r c u m s t a n c e s .

  5 T H E  C O U R T : N o t w i t h s t a n d i n g  t h a t ,  I  a m  n o t  

  6 g o i n g  t o  d i s a g r e e  w i t h  y o u  p o t e n t i a l l y  a g a i n  o n  h i s  

  7 d e m e a n o r ,  a n d  t h e  f l o w  i n  w h i c h  i t  c a m e  i n ,  v e r s u s  

  8 y o u  i n t r o d u c i n g  i t  a n d  b e i n g  a b l e  t o  u s e  i t ,  v e r s u s  

  9 h o w  i t  c a m e  i n  t h i s  w a y .   

 10 I  a m  j u s t  s a y i n g  i t  w a s  d i s c u s s e d .   

 11 M R .  A R N T Z :  I t  w a s  d i s c u s s e d ,  b u t ,  a g a i n ,  i t  

 12 w a s  d i s c u s s e d  o u t  o f  t h e  c o n t e x t  t h a t ' s  i m p o r t a n t .   

 13 T h e  c o n t e x t  w o u l d  b e  u s  a l l  b e i n g  o n  t h e  

 14 s a m e  p a g e  a b o u t  w h a t  t h e  a r t i c l e  s a y s .   T h e  j u r y  

 15 n e v e r  w a s  t o l d  s p e c i f i c a l l y  w h a t  i t  s a i d .   

 16 I t  w a s  n e v e r  i n t r o d u c e d  a s  e v i d e n c e .   I t  w a s  

 17 j u s t  u s e d  t o  b e a t  D r .  M a r m u r e a n u  o v e r  t h e  h e a d  w i t h .   

 18 A n d  h e  k e p t  s a y i n g  t o  h i m ,  b u t  y o u  a r e  o n e  o f  t h e  7  

 19 w o r s t  d o c t o r s  i n  C a l i f o r n i a .   

 20 T h a t  i s  n o t  a  c o n c l u s i o n  o f  t h e  a r t i c l e .   

 21 T h a t ' s  a  p a t e n t ,  a b s o l u t e  m i s r e p r e s e n t a t i o n  o f  t h a t  

 22 a r t i c l e .   

 23 N o t h i n g  i n  t h e r e  s a y s  t h a t  t h e s e  a r e  t h e  7  

 24 w o r s t  d o c t o r s .   A n d ,  i n  f a c t ,  t o  t h e  c o n t r a r y ,  i t  

 25 g i v e s  t h e  b a l a n c i n g  e v i d e n c e .   
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  1 T H E  C O U R T :   B e f o r e  w e  m o v e  o v e r  t o  t h e  

  2 a r g u m e n t  o f  t h e n  c o n c e d i n g  t h a t  p o i n t  f o r  a r g u m e n t  

  3 s a k e ,  d o e s  i t  m e e t  t h e  s t a n d a r d ,  d i d  y o u  h a v e  a n  

  4 a d d i t i o n a l  p o i n t  t o  m a k e ,  b e c a u s e  y o u  s a i d  3 ,  

  5 p o s s i b l y  4 .  

  6 I  w r o t e  d o w n  t h a t  y o u  m a d e  3  s o  f a r .

  7 M R .  A R N T Z :  W e l l ,  t h e  o t h e r  p o i n t  w a s  t h a t  I  

  8 d i d n ' t  o b j e c t  t o  t h e  a r t i c l e  p r o p e r l y .   B u t ,  I  t h i n k  

  9 t h e  C o u r t  h a s  a l r e a d y  i n d i c a t e d  t h a t  t h e  

 10 r e c o l l e c t i o n  w h e n  w e  w e r e  a t  t h e  b e n c h  t h a t  i t  

 11 h a s n ' t  b e e n  d i s c l o s e d ,  t h e  r e c o r d  i s  c l e a r  t h a t  i t  

 12 h a d  n e v e r  b e e n  d i s c l o s e d .   

 13 S o  t h a t  w a s  m y  f i r s t  o b j e c t i o n  t h a t  I  m a d e  

 14 a t  t h e  b e n c h .   S o  t h e  i d e a  t h a t  I  d i d n ' t  o b j e c t  

 15 e n o u g h ,  I  d o n ' t  t h i n k  a p p l i e s  h e r e .  

 16 Y o u  k n o w ,  I  o b j e c t e d  t o  i t .   T h e  r e c o r d  i s  

 17 c l e a r  t h a t  I  o b j e c t e d  t o  i t .   I  w a s  u n a b l e  t o  

 18 r e s p o n d  t o  i t  b e c a u s e  o f  t h e  w a y  i t  w a s  u s e d .   I  

 19 d i d n ' t  h a v e  i t .   

 20 A f t e r  l o o k i n g  a t  t h e  a r t i c l e ,  t o  m e  i t  i s  - -  

 21 I  m e a n ,  I  w a s  p r e v e n t e d  d u r i n g  t h e  t r i a l  t o  r e f e r  t o  

 22 a n y t h i n g  c o u n s e l  d i d  a s  d e c e p t i v e .   B u t  t h i s  w a s  

 23 d e c e p t i v e ,  a b s o l u t e l y  d e c e p t i v e .   

 24 A n d  I  d i d n ' t  k n o w  t h a t  a t  t h e  t i m e .   I  

 25 w a s n ' t  g i v e n  t h e  a b i l i t y  t o  k n o w  t h a t  a t  t h e  t i m e .   
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  1 S o  t h e  d i s c l o s u r e  p a r t  o f  t h i s  e q u a t i o n  i s  h u g e ,  

  2 b e c a u s e  h a d  I  - -  I  a m  c o n f i d e n t  t h a t  h a d  I  b e e n  

  3 a w a r e  o f  t h i s  a r t i c l e  b e f o r e ,  i t  n e v e r  w o u l d  h a v e  

  4 b e e n  r e f e r e n c e d .   N o b o d y  w o u l d  h a v e  t a l k e d  a b o u t  i t .

  5 B e c a u s e  I  w a s n ' t ,  a n d  I  d i d n ' t  k n o w  w h a t  i t  

  6 s a i d ,  I  c o u l d n ' t  e v e n  r e h a b i l i t a t e  h i m ,  b e c a u s e  I  

  7 d i d n ' t  k n o w  w h a t  i t  s a i d .   

  8 T o  m e  i t  b e c a m e  a  r u n a w a y  t r a i n .   Y o u  k n o w ,  

  9 h e  w a s  h i t  w i t h  t h a t  a c q u i s i t i o n  o f  b e i n g  o n e  o f  t h e  

 10 7  w o r s t  d o c t o r s  i n  C a l i f o r n i a ,  a n d  i t  w a s  d o w n h i l l  

 11 f r o m  t h e r e .   

 12 T h a t  o n l y  h a p p e n e d  b e c a u s e  o f  s u r p r i s e .   S o  

 13 w h e n  y o u  c o m p a r e  t h e  s u r p r i s e  o f  D r .  W i e n c e k  g i v i n g  

 14 t h e m  2 4 - h o u r s  n o t i c e  o r  t h e r e a b o u t s ,  a n d  t h e  

 15 s u r p r i s e  t h a t  I  e x p e r i e n c e  h e r e ,  t h e r e  i s  n o  

 16 c o m p a r i s o n .   

 17 O n e  i s  a c c e p t a b l e .   I f  I  a m  i n  t r i a l  a n d  

 18 s o m e b o d y  s a y s ,  h e y ,  b y  t h e  w a y ,  I  a m  g o i n g  t o  c a l l  

 19 s o  a n d  s o  t o m o r r o w ,  a n d  h e  h a s  b e e n  l i s t e d ,  a n d  I  

 20 k n o w  w h a t  h e  i s  g o i n g  t o  s a y ,  o r  a t  l e a s t  I  k n o w  

 21 w h a t  h i s  r e c o r d s  s a y ,  t h e r e ' s  n o  w a y  i n  t h e  w o r l d  

 22 t h a t  I  a m  g o i n g  t o  s a y ,  w e l l ,  t h a t ' s  f a i r ,  b e c a u s e  I  

 23 o n l y  g o t  2 4  h o u r s  n o t i c e .

 24 I  c a n ' t  i m a g i n e  e v e r  d o i n g  t h a t ,  a n d  t h a t  

 25 h a s  h a p p e n e d  t o  m e  m a n y  t i m e s  w h e r e  s o m e b o d y  s a y s ,  I  
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  1 a m  g o i n g  t o  c a l l  s o  a n d  s o  t o m o r r o w ,  a n d  I  d i d n ' t  

  2 k n o w  t h a t .   

  3 S o  i f  y o u  t a k e s  o n e  o f  t h o s e  c o m p o n e n t s  - -  

  4 e x c u s e  m e  - -  a n d  y o u  s a y ,  w e l l ,  i t  w a s  r e a s o n a b l e ,  

  5 e v e n  t h o u g h  h e  d i d n ' t  d i s c l o s e  i t  b e c a u s e  I  a m  n o t  

  6 s u r e  i t  f i t s  r i g h t  i n  t h e  r u l e .   

  7 I f  y o u  t a k e  a n o t h e r  o n e  a n d  y o u  s a y ,  w e l l ,  

  8 i s  t h i s  r e p u t a t i o n  e v i d e n c e ,  i s  t h i s  a c t u a l l y  

  9 e x c l u d e d  b y  5 0 . 0 8 5 ,  a n d  y o u  d e b a t e  t h a t ,  a n d  t h e n  

 10 y o u  f i n i s h  u p  w i t h  t h e  u n d e n i a b l e  f a c t  t h a t  h e  

 11 m i s r e p r e s e n t e d  t h e  f i n d i n g s  o f  t h a t  s t u d y ,  h e  

 12 e x t r a p o l a t e d  f r o m  h i s  o w n  p e r s p e c t i v e  w h a t  t h a t  

 13 s t u d y  m e a n t ,  b u t  t h e  s t u d y  n e v e r  s a i d  t h a t .   

 14 A n d  h e  r e f e r e n c e d  i t  a s  t h o u g h  t h e  s t u d y  

 15 s a i d  t h a t  y o u  a r e  o n e  o f  t h e  7  w o r s t  d o c t o r s  i n  

 16 C a l i f o r n i a .   T h o s e  a r e  h i s  w o r d s .   

 17 Y o u  t a k e  t h o s e  t o g e t h e r ,  a n d  t h e y  m a k e  a  

 18 h u g e  p r o b l e m .   T a k e  o n e  o f  o u t  a n d  s a y ,  t h a t ' s  m a y b e  

 19 n o t  a  p r o p e r  b a s i s  t o  k e e p  i t  o u t ,  a n d  y o u  a r e  l e f t  

 20 w i t h  t h a t  o n e  i s s u e ,  w e l l ,  w e  h a v e  g o t  3 .   

 21 A n d  t h o s e  3  i s s u e s  m a k e  i t  s o  c l e a r  t h a t  

 22 t h a t  n e v e r  s h o u l d  h a v e  h a p p e n e d .   I  s h o u l d  h a v e  b e e n  

 23 g i v e n  t h e  o p p o r t u n i t y  t o  o b j e c t  t o  i t  a n d  k n o w  w h a t  

 24 i t  s a i d .   

 25 I f  I  w a s  o v e r r u l e d  o n  t h a t ,  I  s h o u l d  h a v e  
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  1 h a d  t h e  a b i l i t y  t o  - -  I  m e a n ,  y o u  k n o w ,  a s  l o n g  a s  I  

  2 h a v e  b e e n  t r y i n g  c a s e s  - -  i n  f a c t ,  M r .  H y m a n s o n  m a y  

  3 h a v e  e v e n  b e e n  t h e  o n e  t o  t e l l  m e  t h i s ,  b e c a u s e  I  

  4 h a v e  k n o w n  h i m  f o r  3 0  y e a r s ,  a n d  h e  h a s  g i v e n  m e  

  5 l o t s  o f  g o o d  a d v i c e  o v e r  t h e  y e a r s .

  6 T H E  C O U R T : H a v e  y o u  e v e r y  s e e  t h a t  b e a r d  

  7 o n  h i m  b e f o r e ?   

  8 M R .  A R N T Z :   N o .  I  h a v e  n e v e r  s e e n  h i s  h a i r  

  9 t h a t  l o n g  e i t h e r .   

 10 B u t  I  h a v e  b e e n  t o l d  s i n c e  I  w a s  a  p u p p y ,  i f  

 11 y o u  h a v e  g o t  b a d  n e w s ,  y o u  b e  t h e  o n e  t o  i n t r o d u c e  

 12 i t .  D o n ' t  l e t  t h e  o t h e r  s i d e  i n t r o d u c e  i t .

 13 S o  i f  y o u  o v e r r u l e d  m y  o b j e c t i o n  t o  t h e  

 14 a r t i c l e  t h a t  i t  c o u l d  e v e n  b e  r e f e r r e d  t o ,  I  w o u l d  

 15 h a v e  b e e n  t h e  o n e  t o  t a l k  a b o u t  t h e  a r t i c l e .

 16 T H E  C O U R T : S o  t h e  l a s t  t h o u g h t  o n  t h a t ,  

 17 c o m i n g  b a c k  a g a i n ,  i f  t h e  C o u r t  w e r e  t o  c o n c e d e  t h a t  

 18 t h i s  w a s  a  - -  l e t ' s  c a l l  i t  - -  j u s t  u s e  t h e  l a n g u a g e  

 19 i n  t h e  r u l e ,  a n  e r r o r  o f  l a w  t o  a l l o w  t h i s  l i n e  o f  

 20 i n q u i r y ,  i t  s t i l l  i s  o n e  o f  t h e  b a s e s  u p o n  w i t h  

 21 w h i c h  a  n e w  t r i a l  c a n  b e  g r a n t e d  i f  i t  m a t e r i a l l y  

 22 a f f e c t e d  t h e  s u b s t a n t i a l  r i g h t s  o f  t h e  m o v i n g  p a r t y ,  

 23 t h a t  i s  s t r a i g h t  o u t  o f  t h e  r u l e  l a n g u a g e .   

 24 I  w a n t  t o  c l a r i f y  y o u r  a r g u m e n t  o n ,  a g a i n ,  

 25 w h e n ,  f r o m  t h e  C o u r t ' s  p e r s p e c t i v e ,  o k a y ,  t h e  C o u r t  
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  1 a r g u a b l y  f o r  t h i s  a r g u m e n t ' s  s a k e  r i g h t  n o w ,  e r r e d  

  2 i n  l e t t i n g  M r .  W e a v e r  i n q u i r e  a b o u t  t h a t  a r t i c l e ,   

  3 e r r e d  i n  l e t t i n g  M r .  W e a v e r  e d i t o r i a l i z e ,  f o r  l a c k  

  4 o f  a  b e t t e r  w a y  t o  p u t  i t ,  w h a t  t h e  a r t i c l e  s a i d ,  

  5 a n d  i m p l i e d  a b o u t ,  o r  e x p r e s s l y  s t a t e d  a b o u t  

  6 D r .  M a r m u r e a n u ,  I  a l s o  a g a i n  b e l i e v e  t h a t  

  7 D r .  M a r m u r e a n u  - -  a n d  y o u  s a i d  i t  u n d e r  l e s s  t h a n  

  8 i d e a l  c i r c u m s t a n c e s  - -  s o  e v e n  c o n c e d i n g  t h a t  p o i n t ,  

  9 s t i l l  s p o k e  t o  t h i s  i s s u e ,  s t i l l  a d d r e s s e d  t h i s  

 10 i s s u e ;  t h e r e  w a s  s t i l l ,  w h e t h e r  y o u  w e r e  p r e p a r e d  t o  

 11 a d d r e s s  t h e  a r t i c l e  o r  n o t ,  m a n y  d i s c u s s i o n s  I  

 12 b e l i e v e  e n s u e d  a b o u t  D r .  M a r m u r e a n u ' s  

 13 q u a l i f i c a t i o n s ,  a n d  t h i s  w a s  d i s t i n c t i v e  f r o m  t h a t ,  

 14 t h a t  t h i s  d i d  n o t  r e l a t e  t o  t h i s  c a s e ,  e t  c e t e r a ,  e t  

 15 c e t e r a ,  h o w  d i d  t h e  u l t i m a t e  a s p e c t  o f  t h i s  

 16 i n f o r m a t i o n  g o i n g  t o  t h e  j u r y ,  o r  b e i n g  d i s c u s s e d  i n  

 17 f r o n t  o f  t h e  j u r y ,  m a t e r i a l l y  a f f e c t  t h e  s u b s t a n t i a l  

 18 r i g h t s  o f  y o u r  c l i e n t ?   

 19 M R .  A R N T Z :  W e l l ,  l e t  m e  a p p r o a c h  i t  t h i s  

 20 w a y .   

 21 I f  t h e y  h a d  d i s c l o s e d  a  w i t n e s s  w h o  w a s  

 22 g o i n g  t o  c o m e  i n  a n d  s a y  D r .  M a r m u r e a n u  i s  o n e  o f  

 23 t h e  7  w o r s t  d o c t o r s  i n  C a l i f o r n i a ,  y o u  w o u l d  n e v e r  

 24 h a v e  a l l o w e d  t h a t  t o  c o m e  i n .   T h a t  i s  w h a t  t h e y  d i d  

 25 w i t h  t h i s .   
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  1 A n d  t h e  r e a s o n  y o u  n e v e r  w o u l d  h a v e  a l l o w e d  

  2 t h a t  t o  c o m e  i n  i s  b e c a u s e  t h a t  w o u l d  h a v e  b e e n  s o  

  3 p r e j u d i c i a l  t o  m y  s i d e  t o  h a v e  s o m e b o d y  c o m e  i n  a n d  

  4 g i v e  a n  o p i n i o n  a b o u t  t h e  q u a l i f i c a t i o n s  o f  a  d o c t o r  

  5 t h a t  i n  t h e i r  m i n d  h e  w a s  o n e  o f  t h e  7  w o r s t  d o c t o r s  

  6 i n  C a l i f o r n i a .   

  7 T H E  C O U R T :   I  s t i l l  t h i n k  t h a t  y o u  a r e  

  8 t a l k i n g  a b o u t  t h e  e v i d e n c e  a n d  n o t  t h e  i m p a c t  t o  t h e  

  9 j u r o r s .   

 10 I  g u e s s  w h a t  I  a m  a s k i n g  - -  a n d  I  a m  n o t  

 11 r e a l l y  a s k i n g ,  b e c a u s e  I  d o n ' t  w a n t  t o  g o  b a c k  t o  

 12 w h a t  d i d  t h e  j u r o r s  t e l l  M r .  H y m a n s o n  a n d  

 13 M r .  W e a v e r ,  b u t  I  g u e s s  I  a m  j u s t  a s k i n g  y o u  t o  m a k e  

 14 y o u r  a r g u m e n t  a b o u t  - -  I  c a n ' t  p u t  w o r d s  i n  y o u r  

 15 m o u t h  a b o u t  a g a i n  t h i s  d i s c u s s i o n  a n d  h o w  i t  c o u l d  

 16 h a v e  a f f e c t e d  t h e  r i g h t s  o f  y o u r  c l i e n t s  w i t h  t h e  

 17 o u t c o m e  o f  t r i a l ?   

 18 M R .  A R N T Z :  W e l l ,  h e r e  y o u  h a v e  g o t  m y  

 19 h o t s h o t  w i t n e s s ,  m y  e x p e r t  w i t n e s s  o n  t h e  s t a n d ,  a n d  

 20 h e  i s  t e s t i f y i n g  t o  s o m e  r e a l l y  i m p o r t a n t  i s s u e s .   

 21 H e  i s  t h e  w i t n e s s  u l t i m a t e l y  t h a t  I  e n d e d  u p  

 22 u s i n g  o n  m y  c a s e ,  m y  e x p e r t .   

 23 I f  t h a t  j u r y  i s  l e f t  w i t h  t h e  i m p r e s s i o n  

 24 t h a t  h e  i s  o n e  o f  t h e  7  w o r s t  d o c t o r s  i n  C a l i f o r n i a ,  

 25 w h y  w o u l d  t h e y  t r u s t  a n y t h i n g  h e  s a i d ;  t h a t ' s  t h e  
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  1 r e a s o n  i t  d o e s n ' t  c o m e  i n .   

  2 T h a t ' s  r e a s o n  r e p u t a t i o n  e v i d e n c e  d o e s n ' t  

  3 c o m e  i n  i s  b e c a u s e  i t  i s  n o t  r e l e v a n t  w h a t  h i s  

  4 r e p u t a t i o n  i s .   

  5 I t  i s  j u s t  r e l e v a n t  w h e t h e r  o r  n o t  w h a t  h e  

  6 i s  s a y i n g  i s  a c c u r a t e .   A n d  t h i s  s t u d y  b e a r s  - -  

  7 g i v e s  n o  p r o b a t i v e  v a l u e  w h a t s o e v e r  t o  w h e t h e r  o r  

  8 n o t  h e  i s  b e i n g  a c c u r a t e  i n  h i s  t e s t i m o n y .   

  9 A l l  i t  w a s  u s e d  f o r  w a s  t o  m a l i g n  h i m ,  t o  

 10 m a k e  h i m  l o o k  l i k e  h e  i s  n o t  a  g o o d  w i t n e s s ,  o r  a  

 11 g o o d  d o c t o r .   

 12 A n d  b y  c a l l i n g  h i m  o n e  o f  t h e  7  w o r s t  

 13 d o c t o r s  i n  C a l i f o r n i a ,  a n d  t h e n  s e e i n g  h i s  r e a c t i o n ,  

 14 w h i c h  I  t h i n k  w a s  a n  a p p r o p r i a t e  r e a c t i o n ,  I  

 15 p r o b a b l y  w o u l d  h a v e  r e a c t e d  t h e  s a m e .   

 16 B u t  t o  s e e  h i s  r e a c t i o n ,  h o w  c a n  t h e y  

 17 c o n c l u d e  a n y t h i n g  o t h e r  t h a n  w h a t  M r .  W e a v e r  s a i d  i n  

 18 h i s  o p e n i n g  l i n e  o n  t h e  a r t i c l e ,  i s n ' t  i t  t r u e  t h a t  

 19 y o u  a r e  o n e  o f  t h e  7  w o r s t  d o c t o r s  i n  C a l i f o r n i a  - -  

 20 o r  I  m a y  b e  p a r a p h r a s i n g  i t  a  l i t t l e  b i t  - -  b u t  

 21 t h a t ' s  e s s e n t i a l l y  t h e  f i r s t  q u e s t i o n  h e  a s k e d  h i m  

 22 a b o u t  t h e  a r t i c l e .   

 23 I  d o n ' t  s e e  h o w  a n y b o d y  s i t t i n g  i n  t h a t  j u r y  

 24 c o u l d  h a v e  w a t c h e d  t h a t  h a p p e n  a n d  n o t  q u e s t i o n  

 25 w h e t h e r  h e  i n  f a c t  w a s  o n e  o f  t h e  7  w o r s t  d o c t o r s  i n  
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  1 C a l i f o r n i a .   

  2 T H E  C O U R T :   W e l l ,  b e f o r e  w e  s w i t c h  o v e r  t o  

  3 M r .  W e a v e r  f o r  h i s  c o u n t e r - a r g u m e n t ,  I  j u s t  w a n t  t o  

  4 i n q u i r e  w i t h  m y  r e p o r t e r ,  d o  y o u  n e e d  a  b r e a k  y e t ,  

  5 o r  c a n  w e  c o m p l e t e  t h i s  a s p e c t  o f  t h e  a r g u m e n t ?

  6 T H E  R E P O R T E R :  W e  c a n  c o m p l e t e  i t .  

  7 T H E  C O U R T :   I  t h o u g h t  y o u  w e r e  f i n i s h e d  a n d  

  8 t h a t  w e  c o u l d  m o v e  t o  M r .  W e a v e r .

  9 M R .  A R N T Z :  A r e  y o u  g o i n g  t o  w a n t  t o  t a k e  a  

 10 b r e a k  b e f o r e  w e  g o  t o  t h e  a t t o r n e y s '  f e e s ?   

 11 T H E  C O U R T :   I  d e f i n i t e l y  w a n t  t o .   W e l l ,  i t  

 12 d e p e n d s  o n  w h a t  t i m e  w e  f i n i s h .  

 13 W e  m i g h t  e n d  u p  h a v i n g  t o  c o m e  b a c k  a n o t h e r  

 14 d a y  o n  t h e  a t t o r n e y s '  f e e s ,  a n d  I  d o n ' t  w a n t  t o  d o  

 15 t h a t ,  b u t  I  w a n t  t o  s e e  w h a t  t i m e  i t  i s .   

 16 I  a p o l o g i z e ,  i n  b l o c k i n g  t h i s  i n  a s  a  s e t  

 17 t i m e  b l o c k i n g  t h i s  f r o m  9  t o  1 2  e s s e n t i a l l y ,  a n d  

 18 m a y b e  e v e n  a  l i t t l e  m o r e ,  i f  w e  g o  i n t o  t h e  1 2 : 0 0  

 19 o ' c l o c k  h o u r ,  I  d o n ' t  h a v e  t h e  a f t e r n o o n  t o  g i v e  

 20 y o u .   

 21 I  a p o l o g i z e .   I  d i d n ' t  t h i n k  w e  w o u l d  n e e d ,  

 22 b u t  w e  h a v e  s p e n t ,  r i g h t f u l l y  s o ,  I  t h i n k ,  q u i t e  a  

 23 b i t  o f  t i m e  o n  t h i s  a r g u m e n t ,  a n d  w e  a r e  n o t  d o n e  

 24 y e t .

 25 S o ,  t h a t  i s  w h y  I  w a n t e d  t o  s e e  w h e r e  w e  a r e  
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  1 a t  t h e  e n d .  M y  r e a s o n  f o r  a s k i n g  i s ,  I  k n o w ,  i t  i s  

  2 t o u g h  t o  s i t  t h e r e  a n d  t y p e  f o r  2  s t r a i g h t  h o u r s  - -  

  3 M R .  A R N T Z :  R i g h t .

  4 T H E  C O U R T :   - -  o r  a c t u a l l y  a n  h o u r  a n d  a  

  5 h a l f  a t  t h i s  p o i n t ,  s i n c e  w e  s t a r t e d  l a t e .   

  6 B u t  l e t  m e  g o  t o  M r .  W e a v e r ,  a n d  u n l e s s  y o u  

  7 s t i l l  h a d  o t h e r  a r g u m e n t  y o u  w e r e  m a k i n g ,  I  t h o u g h t  

  8 y o u  h a d  c o m p l e t e d ,  s o  t h a t ' s  w h y  I  w a s  g o i n g  t o  m o v e  

  9 o v e r  t o  M r .  W e a v e r .   

 10 M R .  A R N T Z :  S o ,  m y  h o p e  i s  t h a t  w e  d o n ' t  e v e r  

 11 g e t  t o  t h e  a t t o r n e y s '  f e e s .   

 12 T H E  C O U R T :  I t  i s  p o s s i b l e .  T h a t  i s  a n o t h e r  

 13 r e a s o n  w h y  t h a t ' s  w h y  I  h a v e n ' t  r e a l l y  t h o u g h t  a b o u t  

 14 t h a t  y e t .

 15 M R .  A R N T Z :   A n d  i f  y o u  h a v e n ' t  m a d e  a  

 16 d e c i s i o n ,  m y  f e e l i n g  w o u l d  b e  t h a t  y o u  s h o u l d  t a k e  

 17 i t  u n d e r  a d v i s e m e n t ,  b e c a u s e  I  t h i n k  t h a t  t h i s  i s  a  

 18 r e a l l y  i m p o r t a n t  c a s e .   

 19 I t  i s  o n l y  c h a n c e  m y  c l i e n t  h a s  h a d ,  a n d  i t  

 20 w a s  c l e a r  t h a t  t h i s  m i s u s e  o f  t h a t  a r t i c l e  w a s  a  b i g  

 21 i s s u e  i n  t h e  t e s t i m o n y  o f  m y  e x p e r t .   

 22 S o  i f  t h e r e  i s  a n y  q u e s t i o n  i n  y o u r  m i n d  

 23 t h a t  y o u  h a v e n ' t  c o n s i d e r e d  i t  a t  a l l ,  I  w o u l d  

 24 p r o b a b l y  w a n t  y o u  t o  t a k e  i t  u n d e r  a d v i s e m e n t .

 25 T H E  C O U R T : I  h a v e  t o  t e l l  y o u  t h a t  I  w i l l  
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  1 c o n c e d e  t h i s  p o i n t ,  I  h a v e  o b v i o u s l y  p r e p a r e d  

  2 e v e r y t h i n g  f o r  c o m i n g  i n t o  t h i s  m o r n i n g ,  b u t  m y  

  3 p r i m a r y  f o c u s  h a s  b e e n  o n  w h e t h e r  o r  n o t  w h a t  w e  

  4 h a v e  h e r e  a r e  e r r o r s  o f  t h e  C o u r t ,  o r  i r r e g u l a r i t i e s  

  5 t h a t  o c c u r r e d  i n  t h e  t r i a l  t h a t  w a r r a n t  a  n e w  t r i a l .   

  6 T h a t ' s  b e e n  m y  p r i m a r y  f o c u s ,  a n d  I  a l w a y s  

  7 f e e l  I  c a n  h a v e  a  d i s c u s s i o n  a b o u t  w h e t h e r  a n  o f f e r  

  8 o f  j u d g e m e n t  w a s  - -  a n d  B e a t t i e  f a c t o r s  a n d  o t h e r  

  9 t h i n g s  f a i r l y  e a s i l y .   

 10 T h i s  i s  t h e  d i f f e r e n t .   T h i s  i s  v e r y  f a c t  

 11 i n t e n s i v e  a s  t o  w h e t h e r  o r  n o t  t h e  n e w  t r i a l  

 12 s t a n d a r d  i s  m e t  a n d  n e e d s  t o  b e  d o n e .   

 13 S o  t h a t  w a s  h a s  b e e n  m y  f o c u s ,  a n d  i t  i s  

 14 v e r y  p o s s i b l e ,  d e p e n d i n g  o n  h o w  l a t e  g e t  i n t o  t h i s  

 15 h o u r  t o  c o m p l e t e  t h i s  a r g u m e n t ,  t h a t  I  w o u l d  t a k e  i t  

 16 u n d e r  a d v i s e m e n t  a n d  c o m e  b a c k  w i t h  a  d e c i s i o n  w h e n  

 17 w e  m e t  a t  t h e  f u t u r e  d a t e .   

 18 A n d  i t  w o u l d  b e ,  o f  c o u r s e ,  t h e n  t h a t  

 19 f u t u r e s  d a t e  t h a t  w e  w o u l d  a l s o  h a v e  o n  t h e  

 20 c a l e n d a r ,  i f  n e e d e d ,  t h e  o t h e r  p i e c e .   

 21 A n d  t o  t h e  e x t e n t  t h a t  - -  t h e  r e a s o n  I  d o  a  

 22 d a t e ,  a n d  I  d o n ' t  d o  a  s e p a r a t e  m i n u t e  o r d e r  

 23 t y p i c a l l y  i s  b e c a u s e ,  I  w i l l  b e  c a n d i d ,  I  a m  

 24 t e r r i b l e  a t  t h a t ,  b e c a u s e  w e  g o  i n  t h e r e .   

 25 W e  p l a n  t o  c o m e  b a c k  o n  t h o s e  t h i n g s ,  a n d  w e  
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  1 g e t  b o g g e d  d o w n  o n  o t h e r  c a l e n d a r s ,  w e  n e v e r  d o ,  a n d  

  2 i t  i s  m o r e  u s e f u l  t o  m e  t o  h a v e  a  f u t u r e  d a t e  t o  

  3 a n n o u n c e  a  d e c i s i o n .   

  4 A n d  t h e n ,  o f  c o u r s e ,  i f  w e  h a d  o t h e r  m a t t e r s  

  5 t h a t  m i g h t  n e e d  t o  g o  f o r w a r d ,  I  w i l l  e q u a t e  i t  t o  a  

  6 c r i m i n a l  c a s e  w h e r e  a  D e f e n d a n t  w a n t s  t o  w i t h d r a w  

  7 h i s  p l e a .   

  8 I  a l w a y s  p u t  t h e  m o t i o n  t o  w i t h d r a w  t h e  p l e a  

  9 o n  t h e  s a m e  d a y  a s  t h e  s e n t e n c i n g .   I t  i s  n o t  t o  

 10 i m p l y  t h a t  s e n t e n c i n g  i s  a u t o m a t i c a l l y  g o i n g  t o  g o  

 11 f o r w a r d ,  b e c a u s e  t h e  p l e a  t o  w i t h d r a w  i s  d e n i e d ,  i t  

 12 i s  j u s t  e x p e d i e n t  t o  h a v e  i t  t o g e t h e r .   

 13 S o  i f  t h e  o n e  r e l i e f  i s n ' t  g r a n t e d ,  t h e  

 14 o t h e r  m a t t e r s  a r e  r e a d y  t o  g o .   

 15 B u t  t h a t  i s  m y  t h o u g h t .

 16 M R .  A R N T Z :  O k a y .

 17 T H E  C O U R T : S o  i t  l i k e l y ,  g i v e n  t h a t  w e  

 18 a r e  a f t e r  1 1 : 0 0 ,  n o w ,  t h a t  t h a t ' s  g o i n g  t o  h a p p e n  

 19 a n y w a y .   

 20 B u t  I  a p p r e c i a t e  y o u r  c l a r i f i c a t i o n  o n  t h a t ,  

 21 t h a t  y o u  w a n t  t h e  C o u r t  t o  r e a l l y  g i v e  t h i s  a  g o o d  

 22 l o o k  a t .

 23 T h e  C o u r t  p r o m i s e s  y o u  t h a t  i t  w i l l  o c c u r .   

 24 M R .  A R N T Z :  W e l l ,  t h e r e ' s  a n o t h e r  i s s u e  t h a t  

 25 I  m i g h t  b r i n g  u p  i n  r e l a t i o n  t o  t h e  f e e s ,  i f  w e  g e t  
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  1 t h e r e ,  t h a t  I  d o n ' t  w a n t  t o  d i s t r a c t  t h e  C o u r t  w i t h  

  2 r i g h t  n o w .   

  3 B u t  t h i s  o b v i o u s l y  i s  t h e  i m p o r t a n t  i s s u e ,  

  4 a n d  I  w o u l d  e n c o u r a g e  t h e  C o u r t  t o  c o m p a r e  t h e  

  5 t r a n s c r i p t  a n d  t h e  a r t i c l e  i t s e l f ,  a n d  j u s t  s e e  h o w  

  6 b a d l y  i t  w a s  r e p r e s e n t e d  t o  t h e  j u r y .   

  7 Y o u  c a n ' t  u n - r i n g  t h a t  b e l l  t h a t  s a y s ,  i s n ' t  

  8 i t  t r u e  t h a t  y o u  a r e  o n e  o f  t h e  7  w o r s t  d o c t o r s  i n  

  9 C a l i f o r n i a .   

 10 Y o u  c a n ' t  u n - r i n g  i t .  T h e r e  i s  n o  w a y  f o r  m e  

 11 t o  f i x  i t .  I  c o u l d n ' t  h a v e  f i x e d  i t  t h r o u g h  

 12 r e h a b i l i t a t i o n ,  e s p e c i a l l y  i f  t h e  a r t i c l e  d o e s n ' t  

 13 c o m e  i n ,  a n d  t h e y  c a n ' t  r e a d  t h e  w o r d s  t h a t  t h e  

 14 a r t i c l e  s a y s ,  b e c a u s e  t h e  a r t i c l e  n e v e r  s a y s  t h a t .   

 15 I t  m e r e l y  p u t s  h i m  i n  a  c a t e g o r y  w h i c h  i s  

 16 e x p l a i n e d  i n  t h e  a r t i c l e  b y  a  l o t  o f  o t h e r  f a c t o r s .   

 17 S o  t h a t ' s  t h e  b u l k  o f  m y  a r g u m e n t  o n  t h a t .   

 18 L i k e  I  s a i d ,  m y  p r e f e r e n c e  w o u l d  b e  t h a t  y o u  t a k e  i t  

 19 u n d e r  a d v i s e m e n t  i f  y o u  a r e  n o t  c e r t a i n ,  a n d  c o m p a r e  

 20 t h o s e  2 .

 21 T H E  C O U R T : Y o u  m i g h t  h a v e  s o m e  f i n a l  

 22 r e m a r k s ,  b u t  l e t  m e  t u r n  i t  o v e r  n o w  t o  M r .  W e a v e r .   

 23 M r .  W e a v e r .   

 24     Y o u  n e e d  t o  t a k e  t h e  m u t e  o f f ,  b e c a u s e  i f  

 25 y o u  a r e  t a l k i n g ,  w e  a r e  n o t  h e a r i n g  y o u .   
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  1 M R .  W E A V E R :  I  a m  s o r r y .   I  w a s  o n  m u t e .

  2 E v e n  i f  t h e  c o u r t  r e p o r t e r  d o e s n ' t  n e e d  a  2  

  3 m i n u t e  b r e a k ,  m a y  I  h a v e  o n e ;  I  w a s  h o p i n g  t h e  c o u r t  

  4 r e p o r t e r  w o u l d  l e t  m e  o f f  o f  t h e  h o o k ,  b u t  I  n e e d  

  5 l i t e r a l l y  2  m i n u t e s ,  i f  t h a t  w o u l d  b e  o k a y .

  6 T H E  C O U R T :  A n d  t h e  C o u r t  c o u l d  u s e  o n e  a s  

  7 w e l l ,  s o  w h y  d o n ' t  w e  d o  t h a t .

  8 L e t ' s  r e t u r n  h e r e  i n  5  m i n u t e s ,  a n d  w e  w i l l  

  9 t a k e  a  v e r y  b r i e f  b r e a k .   

 10 I  a m  g o i n g  t o  l e a v e  t h e  p h o n e  c a l l s  

 11 c o n n e c t e d ,  o f  c o u r s e ,  r a t h e r  t h a n  h a v e  t o  r e - d i a l  

 12 t h e m ,  b u t  w e  w i l l  r e c o n v e n e  a t  - -  b y  t h e  c l o c k  I  a m  

 13 l o o k i n g  a t  i t  1 1 : 0 7 ,  s o  l e t ' s  c o m e  b l a c k  a t  1 1 : 1 0 .

 14 M R .  W E A V E R :   T h a n k  y o u ,  Y o u r  H o n o r .

 15 M R .  A R N T Z :  Y o u r  H o n o r ,  j u s t  b r i e f l y ,  w o u l d  I  

 16 b e  p e r m i t t e d  t o  a l l o w  M r .  H y m a n s o n  t o  d o  a  r e b u t t a l ,  

 17 t o  m a k e  t h e  f i n a l  a r g u m e n t ?

 18 T H E  C O U R T :   S u r e .  

 19

 20        ( A  s h o r t  r e c e s s  w a s  t a k e n . )

 21

 22 T H E  C O U R T :   I t  i s  a  l i t t l e  a f t e r  1 1 : 1 0 .   W e  

 23 a r e  c l o s e r  t o  1 1 : 1 5 .   

 24 B u t  t h a n k  y o u  f o r  t h e  o p p o r t u n i t y  t o  h a v e  a  

 25 b r i e f  b r e a k .
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  1 A n d  I  d i d  c h e c k  m y  s c h e d u l e ,  b e c a u s e  i t  

  2 s e e m s  m o r e  a n d  m o r e  l i k e l y  t h a t  w e  w i l l  b e  

  3 r e c o n v e n i n g  a t  a n o t h e r  d a t e  t o  s e e  w h a t  w e  h a v e  

  4 a v a i l a b l e .   

  5 B u t  l e t  m e  n o w  g o  t o  M r .  W e a v e r ,  f o r  y o u r  

  6 o p p o s i t i o n ,  i f  w e  w i l l ,  h i g h l i g h t i n g  t h a t  t o  

  7 M r .  A r n t z '  a r g u m e n t s  a b o u t  y o u r  e x a m i n a t i o n  o f  

  8 D r .  M a r m u r e a n u .   

  9 M R .  W E A V E R :  G o o d  m o r n i n g ,  Y o u r  H o n o r .   

 10 T h a n k  y o u ,  M r .  A r n t z  a n d  M r .  H y m a n s o n .   

 11 T h a n k  y o u .   

 12 S o ,  Y o u r  H o n o r ,  I  w i l l  j u s t  b e  a s  b r i e f  a s  I  

 13 c a n  t o  a d d r e s s  s o m e  o f  t h e  p o i n t s .   

 14 A  f e w  t i m e s  a f t e r  M r .  A r n t z  a c c u s e d  m e  o f  

 15 d e c e p t i o n  i n  c l a i m i n g  t h a t  t h e  a r t i c l e  s a i d  t h a t  

 16 D r .  M a r m u r e a n u  w a s  t h e  7  w o r s t  c a r d i o v a s c u l a r  

 17 s u r g e o n  i n  C a l i f o r n i a ,  I  s t a r t e d  k e e p i n g  t r a c k  o f  

 18 t h e  n u m b e r  o f  t i m e s  h e  r e p e a t e d  i t .   

 19 A n d  b y  m y  c o u n t ,  1 1  t i m e s  h e  c l a i m e d  t h a t  I  

 20 d e c e p t i v e l y  c h a l l e n g e d  D r .  M a r m u r e a n u  i n  t h e  a r t i c l e  

 21 t h a t  h e  w a s  t h e  7  w o r s t  c a r d i o t h o r a c i c  s u r g e o n ,  a n d  

 22 t h a t  a r t i c l e  c o u l d n ' t  g e t  u n - r u n g  i n  t h e  e a r s  o f  t h e  

 23 j u r y .

 24 T H E  C O U R T : S o  y o u  a r e  t a l k i n g  a b o u t  h i s  

 25 a r g u m e n t  t o d a y ?
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  1 M R .  W E A V E R :  T o d a y ,  y e s .

  2 T H E  C O U R T : G o  a h e a d .   

  3 M R .  W E A V E R :  O k a y .  

  4 S o  b e f o r e  w e  g e t  t o  t h a t ,  b e c a u s e  t h e  

  5 s t a n d a r d  i s  w h e t h e r  o r  n o t  a n y  o f  m y  q u e s t i o n i n g  o f  

  6 D r .  M a r m u r e a n u  a n d  y o u r  a l l o w i n g  i t  t o  o c c u r  w a s  

  7 p l a i n  a n d  c l e a r  e r r o r  t h a t  t h e r e  c o u l d  b e  n o  o t h e r  

  8 r e a s o n a b l e  e x p l a n a t i o n  f o r  t h e  e x i s t e n c e  o f  t h e  

  9 v e r d i c t .   

 10 A n d  I  t h i n k ,  i n c l u d i n g  b a s e d  o n  w h a t  w e  

 11 t a l k e d  a b o u t  i n  d e t a i l  w i t h  D r .  W i e n c e k ,  t h a t  t h a t ' s  

 12 j u s t  n o t  t h e  c a s e .   

 13 T h e  j u r o r s  c a m e  t o  t h e  c o n c l u s i o n  t h a t  t h e y  

 14 d i d ,  a n d  t h e r e  i s  n o  e v i d e n c e ,  a n d  P l a i n t i f f s  h a v e  

 15 p r e s e n t e d  n o n e ,  i n c l u d i n g  b y  a n y  a f f i d a v i t  o f  a n y  o f  

 16 t h e  8  j u r o r s ,  t h a t  t h e y  t h e  r e a s o n  t h e y  f o u n d  f o r  

 17 D r .  L a s r y  a n d  N u r s e  P r a c t i t i o n e r  B a r t m u s  w a s  b e c a u s e  

 18 o f  t h e  i m p e a c h m e n t  q u e s t i o n i n g  o f  D r .  M a r m u r e a n u ,  

 19 t h e r e  i s  j u s t  z e r o  e v i d e n c e  f o r  i t .

 20 T h e r e  i s  M r .  A r n t z '  a r g u m e n t s  a b o u t  h o w  h e  

 21 t h i n k s  i t  c a m e  d o w n ,  b u t  t h e r e  i s  n o  e v i d e n c e  f o r  

 22 i t .   

 23 A n d  h i s  a r g u m e n t s  o f  h o w  i t  c a m e  d o w n  w a s  

 24 t h a t  I  d e c e i v e d  t h e  j u r y  i n t o  b e l i e v i n g  a n  a r t i c l e  

 25 t h a t  s a i d  h e  w a s  t h e  7  w o r s t  c a r d i o t h o r a c i c  s u r g e o n  
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  1 i n  C a l i f o r n i a ,  a n d  t h e r e f o r e  t h e  j u r y  c o u l d n ' t  

  2 b e l i e v e  a n y t h i n g  h e  s a i d ,  a n d  o n l y ,  I  g u e s s  t h e  

  3 a r g u m e n t  g o e s  w i t h  w h a t  t h e  D e f e n d a n t  s a i d .   

  4 W e l l ,  I  l i k e  M r .  A r n t z ,  w e l c o m e  t h e  C o u r t  t o  

  5 a c t u a l l y  l o o k  a t  t h e  t r a n s c r i p t ,  b e c a u s e  n o w h e r e  d o  

  6 I  s a y  t o  D r .  M a r m u r e a n u  t h a t  t h e  a r t i c l e  s a y s  h e  i s  

  7 t h e  7  w o r s t  c a r d i o t h o r a c i c  s u r g e o n  i n  C a l i f o r n i a ,  a s  

  8 M r .  A r n t z  s a i d  m a n y  m o r e  t i m e  t h a n  t h e  1 1  t h a t  I  

  9 p i c k e d  o f f  t h a t  h e  a c c u s e d  m e  o f .   

 10 W h a t  I  a s k e d  D r .  M a r m u r e a n u  a b o u t ,  a n d  i t  

 11 w a s  i n  r e s p o n s e  t o  h i s  g l o w i n g  q u a l i f i c a t i o n s  t h a t  

 12 w e  w i l l  t a l k  a b o u t  i n  a  m o m e n t ,  i s  w h e t h e r  a  r e p o r t  

 13 a u t h o r e d  b y  t h e  S t a t e  o f  C a l i f o r n i a  p u t  h i m  i n  a  

 14 c a t e g o r y  t h a t  i d e n t i f i e d  h i m  a s  o n e  o f  t h e  7  w o r s t  

 15 c a r d i o t h o r a c i c  s u r g e o n s  i n  C a l i f o r n i a ,  w h i c h  i s  

 16 t r u e .   

 17 T h e  r e p o r t  i t s e l f  h a s  a  g l a r i n g  r e d  h e a d i n g  

 18 t h a t  h a s  D r .  M a r m u r e a n u  a n d  6  o t h e r s  u n d e r  t h e  

 19 h e a d i n g  w o r s t ,  a n d  2 7 1  m i n u s  6 ,  m e a n i n g  2 6 5  u n d e r  a  

 20 c a t e g o r y  o f  a v e r a g e .   

 21 S o  I  a s k e d  D r .  M a r m u r e a n u  a b o u t  h i s  f a l l i n g  

 22 i n t o  t h a t  c a t e g o r y  b y  a  r e p o r t  o f  t h e  S t a t e  o f  

 23 C a l i f o r n i a ,  w h i c h  h e  a d a m a n t l y  d e n i e d .   S o  w e  w i l l  

 24 t a l k  a b o u t  t h a t  i n  a  m o m e n t .   

 25 B u t  w h a t  I  a m  b e i n g  a c c u s e d  o f  e v e n  t o d a y  i s  
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  1 d e c e p t i o n ,  a n d  h o w  s u p p o s e d l y  t h a t  i s  t h e  o n l y  

  2 r e a s o n  w e  w o n  t h e  c a s e  i s  j u s t  n o t  w h a t  i s  i n  t h e  

  3 r e c o r d ,  n u m b e r  1 .

  4 T H E  C O U R T : B e f o r e  y o u  g o  o n ,  I  j u s t  w a n t  

  5 t o  m a k e  a  p o i n t  h e r e ,  b e c a u s e  I  k i n d  o f  s a i d  t h i s  a t  

  6 t h e  e n d  o f  M r .  A r n t z '  r e m a r k s ,  I  a m  n o t  g o i n g  t o  

  7 f a u l t ,  a n d  I  a m  n o t  g o i n g  t o  I  t h i n k  u l t i m a t e l y  m a k e  

  8 m y  d e c i s i o n  o n  a  l a c k  o f  a f f i d a v i t s  f r o m  j u r o r s .   

  9 T h a t  w o u l d  n o t  b e  t h e  b a s i s  u p o n  w h i c h  y o u  

 10 w o u l d  b e  m a k i n g  t h i s  r e q u e s t  f o r  a  n e w  t r i a l  a t  t h i s  

 11 p o i n t .   

 12 I  d o n ' t  k n o w  t h a t  I  w o u l d  h a v e  e x p e c t e d  t h a t  

 13 t o  c o m e  i n .   E v e n  i f  i t  h a d  c o m e  i n ,  I  s u r e  a s  h e c k  

 14 w o u l d  n o t  h a v e  n e c e s s a r i l y  f o c u s e d  o n  t h a t .   

 15 T h e  o n l y  t i m e  t h a t  I  h a v e  e v e r  h a d  t o  d e a l  

 16 w i t h  a n  i s s u e  o f  a f f i d a v i t s  f r o m  j u r o r s  i s  w h e n  

 17 s u b s e q u e n t  t o  t h e  t r i a l ,  t h e r e  w a s  s o m e  a d m i s s i o n  o f  

 18 j u r o r  m i s c o n d u c t .   L i k e  t h a t ' s  u s u a l l y  w h e r e  w e  s e e  

 19 s o m e t h i n g  l i k e  t h a t  c o m e  i n .   

 20 I  t h i n k  i n  t h i s  p a r t i c u l a r  c i r c u m s t a n c e ,  i t  

 21 i s  a p p r o p r i a t e  t h a t  M r .  A r n t z  i s  o n l y  m a k i n g  

 22 a r g u m e n t  a s  t o  t h i s  i s  w h a t  h e  b e l i e v e s ,  a n d  I  a m  

 23 n o t  s p e a k i n g  a b o u t  h i s  s a y i n g  y o u  s a i d  w h a t  y o u  

 24 s a i d .   

 25 I  a m  t a l k i n g  a b o u t  j u s t  t h e  w a y  i n  w h i c h  h e  
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  1 h a s  r a i s e d  h i s  R u l e  5 9  r e q u e s t  f o r  r e l i e f ,  I  t h i n k  

  2 t h a t  i t  i s  a p p r o p r i a t e  t h a t  i t  i s  r e c i t i n g  w h a t ' s  i n  

  3 t h e  r e c o r d ,  h i s  a r g u m e n t  r e l a t e d  t o  w h a t ' s  i n  t h e  

  4 r e c o r d ,  a n d  h i s  a r g u m e n t  f o r  w h y  h e  b e l i e v e s  t h a t  

  5 t h a t  w o u l d  w a r r a n t  a  n e w  t r i a l .   

  6 I  d o n ' t  w a n t  t h e r e  t o  b e  a n y  c o n f u s i o n  t h a t  

  7 s o m e h o w  t h e  C o u r t  w o u l d  d e n y  t h e  m o t i o n  f o r  r e l i e f  

  8 s i m p l y  b e c a u s e  t h e r e  w e r e  n o  a f f i d a v i t s  f r o m  j u r o r s .   

  9 I  u n d e r s t a n d  y o u r  p o i n t ,  M r .  W e a v e r ,  t h a t  h e  

 10 h a s  p u t  f o r w a r d  e v i d e n c e  t h a t  i t  i n  f a c t  a f f e c t e d  

 11 t h e  o u t c o m e .

 12 B u t  a g a i n ,  i f  w e  m a d e  t h e  s t a n d a r d  t o  g e t  a  

 13 n e w  t r i a l  t h a t  y o u  h a v e  t o  h a v e  p r o o f  f r o m  t h e  

 14 j u r o r s  t h a t  t h i s  i s  w h y  t h e y  r u l e d  t h e  w a y  t h e y  d i d ,  

 15 n o t  o n l y  i s  t h a t  g o i n g  i n t o  t h e  p r o v i n c e  o f  t h e  

 16 j u r o r s  d e l i b e r a t i o n s ,  w h i c h  i s  p r e t t y  s a c r o s a n c t ,  w e  

 17 c a n n o t  d o ,  I  j u s t  d o n ' t  t h i n k  t h a t  i t  i s  n e c e s s a r y  

 18 t o  b r i n g  a  m o t i o n  f o r  a  n e w  t r i a l  t o  h a v e  t h a t .

 19 S o  I  j u s t  d i d n ' t  w a n t  t o  g e t  o f f  t r a c k  w i t h  

 20 t h e  C o u r t  m a y  a c t u a l l y  f o c u s  o n  t h a t  i n  t e r m s  o f  i t s  

 21 d e t e r m i n a t i o n s .   

 22 I  a m  h e a r i n g  t h e  a r g u m e n t .   I  a m  g o i n g  t o  

 23 h e a r  y o u r  a r g u m e n t ,  a n d  I  a m  u l t i m a t e l y  g o i n g  t o  

 24 m a k e  t h e  d e t e r m i n a t i o n  o f  w h e t h e r  M r .  A r n t z  i s  

 25 e n t i t l e d  t o  r e l i e f  u n d e r  t h e  s t a n d a r d  o f  t h e  r u l e ,  
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  1 b u t  I  j u s t  w a n t  t o  c l a r i f y  t h a t .   

  2 M R .  W E A V E R :  T h a n k  y o u ,  Y o u r  H o n o r .   I  

  3 a p p r e c i a t e  t h a t .

  4 T H E  C O U R T : O k a y .  

  5 M R .  W E A V E R :  A n d  I  w a s  j u s t  a d d r e s s i n g  i t ,  

  6 b e c a u s e  i t  c a m e  u p .   

  7 S o ,  i n  t h e  c o n t e x t  o f  a n  t h e n  t h e  i s s u e ,  

  8 n u m b e r  1 ,  I  d o n ' t  r e a d  1 6 . 1  w h e n  i t  c o m e s  t o  

  9 i m p e a c h m e n t  i n  t h e  f i r s t  p l a c e  w i t h  t h e  s p e c i f i c  

 10 l a n g u a g e  t h a t  i t  r e f e r s  t o  i m p e a c h m e n t  t h a t  i s  

 11 r e l a t e d  t o  t h e  i n c i d e n t  a s  m e a n i n g  " c o n c e r n i n g  t h e  

 12 i n c i d e n t  t h a t  g i v e s  r i s e  t o  t h e  l a w s u i t . "

 13 S o  I  d o n ' t  r e a d  t h a t  t o  m e a n ,  a s  p a r t  o f  t h e  

 14 n e w  r u l e  t h a t  t h e r e  c a n ' t  b e  i m p e a c h m e n t ,  a s  t h e r e  

 15 a l w a y s  h a s  b e e n  w i t h  r e g a r d  t o  q u a l i f i c a t i o n s .

 16 N o w ,  i f  I  a m  w r o n g  a b o u t  t h a t  i n t e r p r e t a t i o n  

 17 o f  t h e  r u l e ,  I  a m  w r o n g  a b o u t  t h a t  i n t e r p r e t a t i o n  o f  

 18 t h e  r u l e .

 19 B u t  I  c e r t a i n l y  t h i n k  t h a t  i t  i s  a  v e r y  

 20 r e a s o n a b l e  i n t e r p r e t a t i o n  o f  1 6 . 1  t h a t  i n  t h e  

 21 c o n t e x t  o f  i m p e a c h m e n t ,  u n l e s s  i t  i s  i n t e n d e d  t o  

 22 m e a n  s o m e t h i n g ,  w h y  e l s e  w o u l d  i t  s a y ,  c o n c e r n i n g  

 23 t h e  i n c i d e n t  t h a t  g i v e s  r i s e  t o  t h e  l a w s u i t ,  n u m b e r  

 24 1 .   

 25 N u m b e r  2 ,  t h a t  i s s u e  i s  w a i v e d .   T h e  o n l y  
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  1 o b j e c t i o n  t h a t  w a s  m a d e  w a s  o n e  t o  f o u n d a t i o n ,  

  2 p e r i o d ,  e n d  o f  s t o r y .   

  3 N o w ,  I  g e t  t h a t  M r .  A r n t z  b e l a t e d l y  a n d  n o w  

  4 o n l y  i n  h i s  r e p l y  b r i e f  a f t e r  w e  h a v e  r a i s e d  t h e  

  5 i s s u e  t h a t  i t  w a s  w a i v e d ,  s a i d ,  n o ,  n o ,  n o ,  I  

  6 b r o u g h t  t h a t  u p  i n  t h e  b e n c h  c o n f e r e n c e ,  e v e n  t h o u g h  

  7 i t  i s  n o w h e r e  i n  h i s  m o t i o n .   

  8 I t  i s  n o w h e r e  e l s e .  I t  i s  n o w h e r e  i n  t h e  

  9 r e c o r d .   I t  i s  n o w h e r e  i n  t h e  s u m m a r y  o f  t h e  b e n c h  

 10 m o t i o n .   

 11 B u t  t h a t  i s s u e  i s  w a i v e d  b y  t h e  v i r t u e  o f  i t  

 12 n o t  h a v i n g  b e e n  b r o u g h t  u p  a s  a n  o b j e c t i o n ,  a s  

 13 s i m p l y  s a y i n g ,  t h e  f a c t  t h a t  I  w a s n ' t  a w a r e  o f  t h e  

 14 a r t i c l e  i s  n o t  a n  o b j e c t i o n  t o  i t  n o t  b e i n g  

 15 p r e e m p t i v e l y  w a i v e d .   

 16 I  d o n ' t  r e m e m b e r ,  b u t  I  a m  n o t  g o i n g  t o  

 17 d i s p u t e  a s  t o  M r .  A r n t z '  r e c o l l e c t i o n  i s  h e  s a y s ,  I  

 18 w a s n ' t  a w a r e  o f  t h e  a r t i c l e .   

 19 B u t  t h a t  d o e s  n o t  c o n s t i t u t e  a n  o b j e c t i o n .   

 20 I t  w a s n ' t  a n  o b j e c t i o n  o n  t h e  r e c o r d .   I t  w a s n ' t  a n  

 21 o b j e c t i o n  i n  t h e  b e n c h  c o n f e r e n c e .

 22 T h e r e  c e r t a i n l y  w a s n ' t  a n y  r e f e r e n c e  t o  

 23 1 6 . 1 .   A n d  e v e n  h a d  t h e r e  b e e n ,  i f  i n  t h e  c o n t e x t  o f  

 24 M r .  A r n t z  h a v i n g  a  d u t y ,  a s  t h e  c a s e  l a w  p o i n t s  o u t ,  

 25 t h a t  i f  h e  i s  s a y i n g  t h a t  h e  w a s  s u r p r i s e d  b y  i t ,  
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  1 t h e  s t a n d a r d  t h e n  i s ,  i f  h e  i s  s u r p r i s e d  b y  

  2 s o m e t h i n g  t h r o u g h  r e a s o n a b l e  d i l i g e n c e  h e  c o u l d n ' t  

  3 h a v e  o t h e r w i s e  k n o w n .   T h a t ' s  t h e  s t a n d a r d  f o r  t h e  

  4 s u r p r i s e  h e  s a y s  h e  w a s  s a n d b a g g e d  w i t h .   

  5 W e l l ,  a l l  w e  d i d  w a s  w h a t  D r .  M a r m u r e a n u  

  6 s a i d  h e  d i d  o f  D r .  W i l s o n .   D r .  M a r m u r e a n u ,  w h e n  

  7 a s k e d  a b o u t  D r .  W i l s o n ,  s a i d  w h a t  h e  k n o w s  a b o u t  h i m  

  8 i s  g o i n g  G o o g l i n g  h i s  n a m e .   

  9 W e l l ,  G o o g l i n g  D r .  M a r m u r e a n u ' s  n a m e  b r o u g h t  

 10 u p  t h e  r e p o r t ,  a n d  b r o u g h t  u p  t h e  a r t i c l e  o f  w h i c h  

 11 o t h e r  a r t i c l e  a l s o  f l o w e d .   

 12 S o  t h i s  w a s  n o t  s o m e  e s o t e r i c ,  i n  t h e  w e e d s ,  

 13 t h a t  n o b o d y  c o u l d  h a v e  f o u n d ,  n o b o d y  c o u l d  h a v e  

 14 k n o w n  a b o u t  i t .   

 15 H a d  P l a i n t i f f  s i m p l y  G o o g l e d  D r .  M a r m u r e a n u ,  

 16 o r  h a d  D r .  M a r m u r e a n u  b e e n  v e r y  f a m i l i a r  w i t h  t h e  

 17 r e p o r t ,  a n d  t h e  a r t i c l e ,  s i m p l y  t o l d  t h e m  a b o u t  i t ,  

 18 t h e n  t h e y  w o u l d  h a v e  k n o w n .   

 19 S o  t h i s  i s  n o t  s u r p r i s e  i n  t h e  c o n t e x t  o f  

 20 a n y b o d y  d o i n g  d u e  d i l i g e n c e  c o u l d n ' t  h a v e  f o u n d  o u t  

 21 a b o u t  i t .   

 22 S i m i l a r l y ,  t h e r e  w a s  n o  o b j e c t i o n  t o  N R S  

 23 5 0 . 0 8 5  m a d e  o n  t h e  r e c o r d ,  n o r  i n  t h e  b e n c h  

 24 c o n f e r e n c e .   

 25 T h a t  s i m p l y  a g a i n  i s  s o m e t h i n g  t h a t  h a s  c o m e  
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  1 u p  i n  t e r m s  o f  a n  a f f i d a v i t  i n  t h e  r e p l y ,  s a y i n g  

  2 t h a t  i t  w a s  b r o u g h t  u p ,  a n d  i t  w a s n ' t .

  3 A n d ,  q u i t e  f r a n k l y ,  t h e  i n t e n t  o f  a s k i n g  

  4 D r .  M a r m u r e a n u  q u e s t i o n s  t h a t  r e l a t e d  t o  h i s  

  5 q u a l i f i c a t i o n s  w a s  n o t  t o  d e t e r m i n e  w h e t h e r  o r  n o t  

  6 D r .  M a r m u r e a n u  w a s  b e i n g  t r u t h f u l .

  7 I  a m  a b l e  t o  t a l k  a b o u t  t h a t  i n  t h e  m o m e n t ,  

  8 b u t  e v e n  t h o u g h  D r .  M a r m u r e a n u  w a s  t e s t i f y i n g  t h a t  

  9 i t  w a s  n o t  t r u t h f u l ,  h i s  w o r d s ,  w h a t  T e r r y  B a r t m u s  

 10 s a i d  a b o u t  h e r  e x a m ,  i t  w a s n ' t  b r o u g h t  u p  t o  

 11 q u e s t i o n  w h e t h e r  D r .  M a r m u r e a n u  w a s  t r u t h f u l .   

 12 N o w ,  w e  a l l  k n o w  f r o m  r e a d i n g  t h e  t r a n s c r i p t  

 13 t h a t  D r .  M a r m u r e a n u  r e p e a t e d l y ,  a s  h a s  c o u n s e l ,  

 14 a c c u s e d  m e  o f  b e i n g  d e c e i t f u l  w i t h  r e g a r d  t o  t h e  

 15 r e p o r t ,  a n d  w i t h  r e g a r d  t o  t h e  a r t i c l e .   

 16 S o ,  t o  t h e  e x t e n t  t h a t  t h e  j u r y  w a n t e d  t o  o r  

 17 w o u l d n ' t  b e l i e v e  a n y t h i n g  t h a t  w a s  s a i d  d u r i n g  t h a t  

 18 e x c h a n g e ,  t h e  j u r y  c o u l d  c e r t a i n l y ,  a n d  h a d  e v e r y  

 19 r i g h t  t o  b e l i e v e ,  d u r i n g  m y  q u e s t i o n i n g  o f  

 20 D r .  M a r m u r e a n u ,  w h e t h e r  w h a t  w a s  i d e n t i f i e d  i n  t h e  

 21 r e p o r t  a n d  a r t i c l e  w e r e  a c c u r a t e ,  o r  w h e t h e r  i t  w a s  

 22 w h a t  D r .  M a r m u r e a n u  s a i d  w a s  a c c u r a t e .   

 23 S i m i l a r l y ,  w h e n  M r .  A r n t z  w e n t  o n  r e d i r e c t  

 24 a n d  a s k e d  D r .  M a r m u r e a n u  i f  h e  h a d  a n y t h i n g  t o  a d d  

 25 o r  i f  a n y  o f  t h e  c r o s s  c h a n g e d  a n y  o f  h i s  o p i n i o n s ,  
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  1 D r .  M a r m u r e a n u ' s  o n l y  p o i n t  w a s  t h a t  I  w a s  b e i n g  

  2 d e c e i t f u l ,  a n d  t h a t  w h a t  I  i d e n t i f i e d  i n  t h e  a r t i c l e  

  3 o r  t h e  r e p o r t  w a s n ' t  a c c u r a t e .   

  4 S o  t h e  j u r y  h a d  a n  o p p o r t u n i t y  t o  l i s t e n  t o  

  5 w h a t  t h e  q u e s t i o n s  w e r e ,  a n d  w h a t  D r .  M a r m u r e a n u ' s  

  6 r e s p o n s e s  w e r e .   

  7 A n d  h e r e  i s  w h a t  i s  k e y ,  Y o u r  H o n o r ,  w h a t  i s  

  8 l o s t  i n  t h i s ,  i s  t h e  a n s w e r s  b y  D r .  M a r m u r e a n u  i n  

  9 l a r g e  p a r t  w e r e  p e r j u r y ,  a n d  t h e r e  i s  n o  o t h e r  w a y  

 10 t o  p u t  i t .   

 11 A n d  I  w i l l  g i v e  j u s t  a  f e w  e x a m p l e s .   S o  t h e  

 12 k e y  i s ,  b e c a u s e  i t  w a s  e x t r i n s i c  e v i d e n c e ,  b e c a u s e  I  

 13 c o u l d  n o t  c h a l l e n g e  D r .  M a r m u r e a n u ,  o r  s h o w  i t  t o  

 14 t h e  j u r y  a s  a n  e x h i b i t  a t  t h a t  p o i n t ,  D r .  M a r m u r e a n u  

 15 h a d  t h e  b e n e f i t ,  i r o n i c a l l y ,  o f  g i v i n g  u n t r u t h f u l  

 16 a n s w e r s  t h a t  a c t u a l l y  b e n e f i t e d  h i m  i n  f r o n t  o f  t h e  

 17 j u r y ,  b e c a u s e  I  c o u l d n ' t  s h o w  t o  t h e  j u r y  i n  t h a t  

 18 m o m e n t ,  b e c a u s e  i t  w a s  e x t r i n s i c  e v i d e n c e ,  t h a t  w h a t  

 19 D r .  M a r m u r e a n u  w a s  s a y i n g  i n  r e s p o n s e  t o  h i s  f a v o r  

 20 w a s  f l a t  o u t  f a l s e .

 21 S o  w h a t  a r e  s o m e  e x a m p l e s  o f  t h a t ;  n u m b e r  

 22 o n e ,  i n  o n e  o f  t h e  r a r e  i n s t a n c e s  t h e r e  w a s  c o n t e x t  

 23 f o r  t h e  K a i s e r  N e w s  a r t i c l e ,  h e  s a i d  t h a t  a  p a t i e n t  

 24 g o t  h i t  i n  L a s  V e g a s  b y  a  b u s .

 25 N o w ,  I  d o n ' t  k n o w  i f  a n y o n e  e l s e  r e m e m b e r s  
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  1 t h i s ,  b u t  t h e  j u r o r s  l a u g h e d  a t  t h a t .   

  2 W h e n  I  a s k e d  h i m  i f  t h a t ' s  w h a t  t h e  a r t i c l e  

  3 s a i d ,  h e  s a i d ,  w e l l ,  m a y b e  i n  t h e  a r t i c l e  I  s a i d  a  

  4 c a r ,  a  b u s ,  I  t h i n k  i t  w a s  a  b u s .   I t  r e a l l y  d o e s n ' t  

  5 m a t t e r .   

  6 S o  D r .  M a r m u r e a n u ' s  t e s t i m o n y ,  w h a t  h e  s a i d ,  

  7 u n t i l  I  c l a r i f i e d  w i t h  h i m ,  w h a t  h e  a c t u a l l y  s a i d  i n  

  8 t h e  a r t i c l e ,  h i s  s a y i n g  i t  w a s  a  b u s  w a s  j u s t  f l a t  

  9 o u t  f a l s e ,  n u m b e r  1 .   

 10 N u m b e r  2 ,  I  s p e c i f i c a l l y  a s k e d  h i m  i n  

 11 r e s p o n s e  t o  h i s  c l a i m  t h a t  h e  h a d  s p e c i f i c  p a t i e n t s  

 12 i n  a l l  o f  L o s  A n g e l e s ,  w h i c h  i s  w h y  h e  h a d  a  v e r y  

 13 s i g n i f i c a n t l y  h i g h e r  c o m p l i c a t i o n  r a t e  t h a n  9 7  

 14 p e r c e n t  o f  t h e  c a r d i o t h o r a c i c  s u r g e o n s ,  t h a t  h e  h a s  

 15 t h e  s i c k e s t  p a t i e n t s .   

 16 S o  I  a s k e d  h i m ,  d i d  t h e  r e p o r t  n o t  i d e n t i f y  

 17 r i s k  a d j u s t m e n t ,  t o  w h i c h  h e  f l a t  o u t  d e n i e d .   

 18 W e l l ,  t h e  e x e c u t i v e  s u m m a r y  o f  t h e  r e p o r t  

 19 a n d  t h e  a r t i c l e  b o t h  s a y  t h a t  t h e  r e p o r t  w a s  r i s k  

 20 a d j u s t e d  s o  t h a t  t h e  s i c k e s t  p a t i e n t s  a r e  t a k e n  i n t o  

 21 a c c o u n t .   

 22 A n d ,  a g a i n ,  D r .  M a r m u r e a n u  s a i d  t o  t h e  j u r y  

 23 t h a t  t h e  r e p o r t  w a s  n o t  r i s k  a d j u s t e d ,  w h i c h  i s  j u s t  

 24 f l a t  o u t  t r u e .   

 25 D r .  M a r m u r e a n u  f l a t  o u t  s a i d  t o  t h e  j u r y  
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  1 t h a t  h e  w a s  n o t  i n  a  c a t e g o r y  p e r  t h e  r e p o r t  o f  

  2 r o u g h l y  3  p e r c e n t  o f  s u r g e o n s  w h o  h a d  a  w o r s e  

  3 c o m p l i c a t i o n  r a t e  p e r  C A B G  t h a n  o t h e r  c a r d i o t h o r a c i c  

  4 s u r g e o n s .   

  5 H e  d e n i e d  t h a t  f l a t  o u t .   I t  i s  e x a c t l y  w h a t  

  6 t h e  r e p o r t  s h o w e d .   A n d  t o  b e  c l e a r ,  I  a s k e d  

  7 D r .  M a r m u r e a n u  t h e  o p e n - e n d e d  q u e s t i o n ,  g i v i n g  h i m  

  8 t h e  o p p o r t u n i t y ,  a n d  h i m  a s k i n g  f o r  t h e  o p p o r t u n i t y  

  9 t o  e x p l a i n  t h e  r e p o r t .   

 10 A n d  h e  e x p l a i n e d  t h e  r e p o r t  i n  t h e  w a y  t h a t  

 11 h e  d i d ,  w h i c h  a g a i n  I  e n c o u r a g e d  t h e  C o u r t  t o  t a k e  a  

 12 l o o k  a t .   

 13 H e  e x p l a i n e d  t h e  r e p o r t  i n  a  w a y  t h a t  

 14 s o l i d i f i e s  t h a t  w h a t  h e  w a s  s a y i n g  a b o u t  t h e  r e p o r t  

 15 a t  b e s t  w a s  i n a c c u r a t e .   

 16 T h e  n e x t  p o i n t ,  h e  s a i d  t h a t  t h e  r e p o r t  w a s  

 17 i n  2 0 1 3 ,  a n d  t h e  a r t i c l e  w a s  i n  2 0 1 3 .   T h e  a r t i c l e  

 18 w a s  n o t  i n  2 0 1 3 .   T h e  a r t i c l e  w a s  2 0 1 7 .   

 19 A n d  w h e n  I  s i m p l y  t r i e d  t o  g e t  h i m  t o  a g r e e  

 20 t o  t h a t  c o r r e c t i o n ,  i t  w a s ,  I  r e c a l l  i t  b e i n g  o n e  o f  

 21 t h e  t i m e s  t h a t  h e  s a i d  I  w a s  b e i n g  u n t r u t h f u l .

 22 A n o t h e r  i n s t a n c e ,  i n  h i s  l i s t  o f  

 23 q u a l i f i c a t i o n s  a n d  h i s  t e s t i m o n y  a b o u t  h i s  

 24 q u a l i f i c a t i o n s ,  e v e n  p e c u l i a r l y  t o  m e ,  c l a i m i n g  t h a t  

 25 h e  b u i l d s  h o s p i t a l s ,  o f  w h i c h  I  c a n  t e l l  y o u ,  I  h a v e  
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  1 f o u n d  n o  e v i d e n c e  t h a t  D r .  M a r m u r e a n u  b u i l d s  

  2 h o s p i t a l s .   

  3 B u t  i n  h i s  l i s t  o f  m a n y  q u a l i f i c a t i o n s ,  h e  

  4 t a l k s  a b o u t  b e i n g  a  m e m b e r  o f  t h e  S o c i e t y  f o r  

  5 C a r d i o t h o r a c i c  S u r g e o n s .   

  6 T h a t  w a s  o n e  o f  h i s  q u a l i f i c a t i o n s  a s  t o  

  7 w h y ,  i n  a d d i t i o n  t o  t h e r e  o n l y  b e i n g  o n e  s t a n d a r d  o f  

  8 c a r e ,  h e  w a s  v e r y  w e l l  q u a l i f i e d  t o  t e s t i f y  t o  t h e  

  9 s t a n d a r d  o f  c a r e  o f  e m e r g e n c y  m e d i c i n e  p r o v i d e r s .   

 10 A n d  o n e  o f  t h o s e  q u a l i f i c a t i o n s ,  i n  a d d i t i o n  

 11 t o  b e i n g  o n  c o m m i t t e e s  i n  h o s p i t a l s  t h a t  r e v i e w s  

 12 c o n t e x t  o f  q u a l i t y  o f  c a r e  o f  e m e r g e n c y  p r o v i d e r s ,  

 13 h e  s a i d  a g a i n  w i t h  h i s  m e m b e r s h i p  i n  t h e  S o c i e t y  o f  

 14 C a r d i o t h o r a c i c  S u r g e o n s .   

 15 I n  t h a t  c o n t e x t ,  I  a s k e d  h i m  w h e t h e r  h e  

 16 a g r e e d  t h a t  t h e  K a i s e r  N e w s  a r t i c l e  q u o t e d  t h e  

 17 P r e s i d e n t  o f  t h e  C a l i f o r n i a  S o c i e t y  o f  

 18 C a r d i o t h o r a c i c  S u r g e o n s  t h a t  h e  s u p p o r t e d  t h e  

 19 r e p o r t .   

 20 H e  s u p p o r t e d  t h e  p u b l i c  n a t u r e  o f  t h e  

 21 r e p o r t ,  i n c l u d i n g  w i t h  r e g a r d s  t o  i d e n t i f y i n g  

 22 q u a l i t y  o f  s u r g e o n s .   

 23 D r .  M a r m u r e a n u ,  t o  t h e  j u r y ,  d i s p u t e d  t h a t  

 24 t h e  P r e s i d e n t  o f  t h e  S o c i e t y  o f  C a r d i o t h o r a c i c  

 25 S u r g e o n s  a g r e e d  t h a t  t h e  r e p o r t  s h o u l d  b e  p u b l i s h e d .   
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  1 T h a t  y e t  a g a i n  w a s  a n o t h e r  i n s t a n c e  w h e r e  

  2 t h e  j u r y  h a d  f r o m  D r .  M a r m u r e a n u  s p e c i f i c a l l y  s a y i n g  

  3 t h e  o p p o s i t e  o f  w h a t  t h e  a r t i c l e  i t s e l f  s a i d ,  a n d  

  4 a l l  i n  t h e  c o n t e x t  o f  h i m  b r a g g i n g  a b o u t  h i s  

  5 q u a l i f i c a t i o n s .   

  6 H e  i n s i s t e d  t h a t  t h e  r e p o r t  h a d  n o  c o n t e x t  

  7 o r  n o t h i n g  a t  a l l  t o  d o  w i t h  s u r g i c a l  s k i l l .   A n d  

  8 t h e  C o u r t  m i g h t  r e c a l l  t h a t  D r .  M a r m u r e a n u ,  m y  

  9 r e c o l l e c t i o n  i s  t h a t  a t  s o m e  l e n g t h ,  c e r t a i n l y  i t  

 10 w a s  a  h a l f  a  p a g e  o r  m o r e  i n  t h a t  s a m e  c o n t e x t ,  w e n t  

 11 o n  t o  l i t e r a l l y  s a y  t h a t  t h e  p a t i e n t  u n d e r  w h o s e  

 12 c a r e  d i e d ,  o r  f o l l o w i n g  C A B G  p r o c e d u r e s  b y  h i m  d i e d  

 13 w i t h i n  3 0  d a y s  w e r e  n o t  h i s  p a t i e n t s ,  t h a t  t h e y  w e r e  

 14 o n l y  t h e  p a t i e n t s  o f  t h e  h o s p i t a l .   

 15 W e l l ,  a g a i n ,  t h a t  i s  t h e  o p p o s i t e  o f  w h a t  

 16 t h e  r e p o r t  s a y s .   W h a t  t h e  r e p o r t  s a y s ,  a n d  w h i l e  

 17 t h e  a r t i c l e  m a d e  c l e a r ,  a n d  I  d i d n ' t  s a y  a n y t h i n g  t o  

 18 t h e  c o n t r a r y ,  t h a t  t h e  c o m p l i c a t i o n  p e r i o d  w o u l d  b e  

 19 u p  t o  3 0  d a y s  l a t e r  a f t e r  s u r g e r y .   

 20 N o w h e r e  d i d  I  s a y  i n  f r o n t  o f  t h e  j u r y  t h a t  

 21 t h o s e  p a t i e n t s  t h a t  D r .  M a r m u r e a n u  s a i d  w e r e  h i s  

 22 p a t i e n t s ,  t h a t  t h e  t i m e  p e r i o d  w a s  s h o r t e r ,  o r  w a s  

 23 i m p l i e d  t o d a y  t h a t  t h e y  s o m e h o w  d i e d  o n  t h e  t a b l e ,  

 24 a l l  I  d i d  w a s  a s k  t h e  q u e s t i o n ,  t o  w h i c h  - -  t h a t  

 25 w a s n ' t  e v e n  s p e c i f i c  t o  t h a t  3 0  d a y  p e r i o d  - -  t o  
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  1 w h i c h  D r .  M a r m u r e a n u  w a s  t h e  o n e  w h o  v e r y  

  2 s p e c i f i c a l l y  t o l d  t h e  j u r y  t h a t  t h o s e  p a t i e n t s  w e r e  

  3 n o t  h i s  p a t i e n t s .   

  4 A n d  t h e n ,  a g a i n ,  w e n t  o n  t o  e x p l a i n  h o w  h e  

  5 h a d  n o t h i n g  t o  d o  w i t h  t h e m  u l t i m a t e l y  p a s s i n g  a w a y .   

  6 A n d  I  c o u l d  g o  o n  a n d  o n .   

  7 B u t  t h e  i d e a  t h a t  s o m e h o w  D r .  M a r m u r e a n u  g o t  

  8 t h e  r a w  e n d  o f  t h e  d e a l  i n  f r o n t  o f  t h e  j u r y ,  

  9 b e c a u s e  t h e  j u r y  w a s  l e d  t o  b e l i e v e  w r o n g  

 10 i n f o r m a t i o n  f r o m  m e ,  q u i t e  f r a n k l y  i s  j u s t  t h e  

 11 o p p o s i t e .   

 12 D r .  M a r m u r e a n u  h a s  t h e  b e n e f i t  o f  t e l l i n g  

 13 t h e  j u r y  i n  r e s p o n s e  t o  q u e s t i o n s  a b o u t  t h e  a r t i c l e  

 14 o r  t h e  r e p o r t ,  t h i n g s  t h a t  w e r e  f l a t  o u t  u n t r u e .   

 15 A n d  i t  c a m e  q u i t e  f r a n k l y  r i g h t  o n  t h e  

 16 h e a l s ,  a n o t h e r  e x a m p l e ,  w h i c h  w a s  c e r t a i n l y  n e v e r  

 17 c o r r e c t e d  b y  P l a i n t i f f s '  c o u n s e l ,  t h e  f l a t  o u t  w r o n g  

 18 t e s t i m o n y  b y  D r .  M a r m u r e a n u  r i g h t  b e f o r e  w e  g o t  i n t o  

 19 q u e s t i o n s  a b o u t  h i s  q u a l i f i c a t i o n s ,  w h e r e  I  a s k e d  

 20 h i m  t o  a g r e e  t h a t  D r .  J a c o b s  s a i d  n o  r e a s o n a b l e  

 21 p e r s o n  i n  t h e  E R  w o u l d  h a v e  d o n e  a  C T  a n g i o g r a m ,  a n d  

 22 D r .  M a r m u r e a n u ' s  r e s p o n s e  t o  m e  a b o u t  D r .  J a c o b ' s  

 23 t e s t i m o n y  i n  h i s  d e p o s i t i o n  w a s  t h a t  I  w a s  b e i n g  

 24 u n t r u t h f u l .   

 25 A g a i n ,  b e c a u s e  i t  i s  e x t r i n s i c  e v i d e n c e .   I  
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  1 h a d  t o  r i g h t  t o  a s k  t h e  q u e s t i o n ,  b u t  I  a m  s t u c k  

  2 w i t h  t h e  a n s w e r .

  3 S o  I  w a s  s t u c k  w i t h  t h a t  f a l s e  a n s w e r  

  4 D r .  M a r m u r e a n u  d e m o n s t r a b l y  g a v e ,  t h a t  w a s  f a l s e ,  

  5 a n d  n e v e r  c o r r e c t e d  b y  P l a i n t i f f s '  c o u n s e l ,  a n d  

  6 n e v e r  c o r r e c t e d  b y  D r .  M a r m u r e a n u .   

  7 S o  t h e  j u r y  g o t  a n  u n c h a l l e n g e d  a n s w e r  b y  

  8 D r .  M a r m u r e a n u ,  j u s t  a s  i n  l a r g e  p a r t ,  i n  t h e  

  9 c o n t e x t  o f  m e  a s k i n g  h i m  q u e s t i o n s  a b o u t  t h e  r e p o r t ,  

 10 a n d  a s k i n g  h i m  q u e s t i o n s  a b o u t  t h e  a r t i c l e ,  t h e  j u r y  

 11 g o t  w h a t  h i s  a n s w e r s  w e r e ,  w h i c h  i n  l a r g e  p a r t  w e r e  

 12 j u s t  f l a t  o u t ,  a t  b e s t ,  i n c o r r e c t ,  i f  n o t  p e r j u r y .

 13 T H E  C O U R T : S o  t h i s  a l l  t i e s  i n t o  w h y  y o u  

 14 d o n ' t  b e l i e v e  i t  s u b s t a n t i a l l y  a f f e c t e d ,  o r  i t  

 15 m a t e r i a l l y  a f f e c t e d  t h e  s u b s t a n t i a l  r i g h t s  o f  t h e  

 16 m o v i n g  p a r t y ;  b e c a u s e  a t  t h e  e n d  o f  d a y ,  t h e  

 17 t e s t i m o n y  o f  D r .  M a r m u r e a n u  w a s  f a v o r a b l e  a s  h e  

 18 d i s p u t e d  y o u r  t a k e  o n  t h e  r e p o r t .   

 19 C a n  I  j u s t  i n t e r r u p t  y o u  h e r e  t o  s p e a k  t o  

 20 y o u  w h a t  M r .  A r n t z  a r g u e d ,  w h i c h  i s  c o n t e x t  m a t t e r s ,  

 21 a n d  t h i s  i s  a  s i t u a t i o n  w h e r e  y o u  a r e  a s k i n g  h i m  

 22 t h e s e  q u e s t i o n s ,  a n d  h e  i s  a r g u a b l y  a p p e a r i n g  t o  b e  

 23 d e f e n s i v e  a b o u t  t h e s e  r e s p o n s e s ,  a n d  t h a t  i t  w a s n ' t  

 24 s o m e t h i n g  t h a t  w a s  a b l e  t o  b e  s o r t  o f  a d d r e s s e d  b y  

 25 h i m  i n i t i a l l y ,  a n d  t h a t  t h o s e  t h i n g s  m i g h t  a c t u a l l y  
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  1 m a k e  a  d i f f e r e n c e .   

  2 M R .  W E A V E R :  S u r e .   

  3 B u t  t h e  p o i n t  i s ,  i t  w a s  a d d r e s s e d  b y  h i m .   

  4 I t  i s  n o t  l i k e  h e  d i d n ' t  k n o w  o f  t h e  a r t i c l e  

  5 c o n t r a r y  t o  h i m  g i v i n g  f a l s e  r e s p o n s e s  a b o u t  i t .   

  6 H e  n e v e r  c l a i m e d  - -  i n  f a c t ,  h e  s a i d  - -  I  

  7 s p e c i f i c a l l y  a s k e d  h i m  w h e t h e r  h e  w a s  a w a r e  o f  t h e  

  8 K a i s e r  N e w s  a r t i c l e ,  a n d  h e  s a i d  y e s .

  9 H e  w a s  o b v i o u s l y  a w a r e  o f  t h e  r e p o r t ,  

 10 b e c a u s e  h e  g a v e  h i s  e x p l a n a t i o n s  o f  t h e  r e p o r t ,  

 11 a l b e i t ,  w i t h  f a l s e  a n s w e r s  a b o u t  s o m e  o f  i t .   

 12 S o ,  y e s ,  I  t h i n k  h e  w a s  s u r p r i s e d  t h a t  m a y b e  

 13 a n y b o d y  w e n t  t o  t h e  e f f o r t  a f t e r  G o o g l i n g  h i s  n a m e  

 14 o f  a s k i n g  h i m  q u e s t i o n s  a b o u t  t h i s .   

 15 W e l l ,  m y  p e r c e p t i o n  o f  h i s  p e r s o n a l i t y ,  

 16 i n c l u d i n g  d u r i n g  r e s p o n s e s  o f  f a i r l y  b e n i g n  

 17 q u e s t i o n s  b y  M r .  M c B r i d e ,  w h e r e  t h e  j u r y  w a s  

 18 r e q u e s t e d  t o  s t e p  o u t  i n  o r d e r  t o  g e t  s o m e  

 19 c l a r i f i c a t i o n  o f  w h a t  D r .  M a r m u r e a n u  t h o u g h t  h e  

 20 c o u l d  t e s t i f y  t o  o r  n o t .   

 21 A n d  t h e n  w e  h a d ,  a s  y o u  m i g h t  r e c a l l ,  

 22 t a l k i n g  a b o u t  h i s  p e r s o n a l i t y  a n d  h i s  d e m e a n o r ,  a n d  

 23 h i s  r e s p o n s e ,  a n d  h i s  d e f e n s i v e n e s s ,  y o u  m i g h t  

 24 r e c a l l  t h a t  b e f o r e  w e  e v e n  g o t  i n t o  h e a r t  o f  m y  

 25 q u e s t i o n i n g ,  w e  h a d  a n  i s s u e  a b o u t  h o w  
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  1 D r .  M a r m u r e a n u  l e f t  h i s  t e s t i m o n y  r i g h t  b e f o r e  t h e  

  2 l u n c h  h o u r .

  3 A n d  w h e n  I  w a s  g o i n g  t o ,  I  t h i n k  q u i e t  

  4 r i g h t f u l l y ,  a n d  i n  r e t r o s p e c t ,  I  s h o u l d  h a v e  p u s h e d  

  5 i t  f u r t h e r ,  c h a l l e n g e d  h i m  o n  t h a t ,  a n d  I  l e f t  i t  

  6 a l o n e .   

  7 A n d  y o u  m i g h t  r e c a l l  - -  a n d  m a y b e  i t  i s  o n  

  8 t h e  r e c o r d ,  m a y b e  i t  i s  n o t  - -  w h e n  M r .  A r n t z  s a i d  

  9 h e  t o l d  D r .  M a r m u r e a n u  d u r i n g  t h e  l u n c h  h o u r  w a s  n o t  

 10 t o  t r y  a n d  b e  c u t e  i n  h o w  h e  i s  h a n d l i n g  q u e s t i o n s  

 11 a n d  a n s w e r s .

 12 S o ,  I  a g r e e  t h a t  D r .  M a r m u r e a n u  m a y  h a v e  

 13 b e e n  a  l i t t l e  b i t  t a k e n  a b a c k  b y  t h e  f a c t  t h a t  I  w a s  

 14 a s k i n g  h i m  q u e s t i o n s  a b o u t  a  s t a t e  p u b l i s h e d  r e p o r t  

 15 t h a t  h e  d i d n ' t  l i k e  h o w  h e  a p p e a r e d  i n  i t .   

 16 N o r  d i d  h e  l i k e  h o w  h e  a p p e a r e d  i n  t h e  

 17 a r t i c l e ,  i n c l u d i n g  a  r e f e r e n c e  t o  t h e  f a c t  t h a t  t h e  

 18 p a t i e n t s  d o n ' t  c a r e  a b o u t  t h e  d a t a ,  o n l y  j o u r n a l i s t  

 19 d o ,  w h o  w o u l d n ' t  n o t  w a n t  t h a t  i n f o r m a t i o n  t o  b e  

 20 a t t r i b u t e d  t o  t h e m .   

 21 B u t  t h e  f a c t  t h a t  D r .  M a r m u r e a n u  d i d n ' t  l i k e  

 22 t h e  f a c t  t h a t  I  a s k e d  h i m  a b o u t  i t ,  a n d  t h e r e f o r e  

 23 g a v e  a n s w e r s  a b o u t  i t  a f t e r  i t ,  e n d e d  u p ,  I  t h i n k ,  

 24 i f  a n y t h i n g ,  b e n e f i t i n g  h i m ,  t h a n  i f  h e  w o u l d  h a v e  

 25 a n s w e r e d  i n  a  w a y  t h a t  t h e  r e p o r t  a n d  t h e  a r t i c l e  

102

AA03159



  1 h o n e s t l y  r e f l e c t e d ,  w h i c h  g o e s  - -  s o ,  y e s ,  I  s a y  

  2 f l a t  o u t  D r .  M a r m u r e a n u  d i d  n o t  g e t  t h e  r a w  e n d  o f  

  3 t h a t  d e a l ,  a n d  n e i t h e r  d i d  P l a i n t i f f s  i n  f r o n t  o f  

  4 t h e  j u r y ,  b e c a u s e  D r .  M a r m u r e a n u ' s  a n s w e r s  t o  t h e  

  5 j u r y ,  w e r e  f a v o r a b l e  a n s w e r s  t h a t  h e  c h o s e  t o  g i v e  

  6 t h a t  w e r e  n o t  h o n e s t  a n d  t r u t h f u l  a n s w e r s ,  a n d  

  7 t h a t ' s  i n  t h e  t r a n s c r i p t .   

  8 I t  i s  i n  t h e  r e p o r t .   I t  i s  i n  t h e  a r t i c l e .   

  9 S o  i t  d o e s n ' t  n e e d  t o  b e  q u e s t i o n e d  w h e t h e r  w h a t  t h e  

 10 a n s w e r s  h e  g a v e  a r e  a n s w e r s  t h a t  a r e  d i f f e r e n t  t h a n  

 11 t h e  r e p o r t  a n d  t h e  a r t i c l e ,  b e c a u s e  q u i t e  f r a n k l y  

 12 t h e y  a r e .   

 13 I  m e a n ,  h a d  I  p u r s u e d  i t  f u r t h e r ,  

 14 D r .  M a r m u r e a n u  s a y i n g  t h a t  i n s t e a d  o f  t h e  s u r g e r i e s  

 15 b e i n g  i n  2 0 1 3  a n d  2 0 1 4 ,  w h i c h  m a y b e  w o u l d  h a v e  

 16 e x p l a i n e d  w h y  h e  h a d  a n  s u c h  e x t r a o r d i n a r i l y  h i g h  

 17 c o m p l i c a t i o n  r a t e ,  c o m p a r e d  t o  2 6 5  o t h e r  

 18 c a r d i o t h o r a c i c  s u r g e o n s ,  t h e  a s t o n i s h i n g  t h i n g  t h a t  

 19 h e  r e p r e s e n t e d  w a s  t h a t  h e  h a s n ' t  h a d  a  s i n g l e  

 20 c o m p l i c a t i o n  a s  d e f i n e d  b y  d e a t h  s i n c e  2 0 1 3 .   

 21 W e l l ,  i f  t h a t ' s  t r u e ,  a n d  m y  u n d e r s t a n d i n g  

 22 i s  i t  i s  n o t .   B u t  i f  i t  i s  t r u e ,  a n d  I  d i d n ' t  h a v e  

 23 t h e  e v i d e n c e  t o  s a y  a n y t h i n g  d i f f e r e n t l y ,  i f  t h a t ' s  

 24 t r u e ,  t h a t  a l l  o f  D r .  M a r m u r e a n u ' s  c o m p l i c a t i o n s  

 25 w e r e  i n  o n e  y e a r ,  i n s t e a d  o f  2 ,  w h i c h  c a u s e d  h i m  t o  
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  1 s e c o n d  h i g h e s t  c o m p l i c a t i o n  r a t e  o f  c a r d i o t h o r a c i c  

  2 s u r g e o n s  i n  a l l  o f  C a l i f o r n i a ,  t h a t  i s  e x t r a o r d i n a r y  

  3 t h a t  h e  h a d  t h a t  c o m p l i c a t i o n  r a t e  i n  o n e  y e a r ,  

  4 i n s t e a d  o f  2 .   

  5 S o ,  D r .  M a r m u r e a n u  e v e n  g o t  t h e  b e n e f i t  o f  

  6 t h a t  i n  s a y i n g  t o  t h e  j u r y  h e  h a s n ' t  h a d  a  s i n g l e  

  7 c o m p l i c a t i o n  s i n c e  2 0 1 3 ,  w h e t h e r  a c c u r a t e  o r  n o t ,  h e  

  8 e v e n  g o t  t h e  b e n e f i t  o f  t h e  j u r y ,  i f  t h e y  b e l i e v e  

  9 h i m ,  o f  t h i n k i n g  t h e n  t h a t  i n f o r m a t i o n  t h a t  m a y  b e  

 10 d i f f e r e n t  w a s  i n  f a c t  w h a t  h e  s a i d .   

 11 S o ,  I  t h i n k  t h a t  c e r t a i n l y  t h e r e  w a s  n o  h a r m  

 12 t o  t h e  q u e s t i o n i n g  i n  t h e  s e n s e  o f  D r .  M a r m u r e a n u ' s  

 13 r e s p o n s e s  t o  t h a t .   

 14 I f  a n y t h i n g ,  i t  w a s  i n c o r r e c t  i n f o r m a t i o n  h e  

 15 g a v e  t o  t h e  j u r y  t h a t  f a v o r e d  h i m  i n  t h e  e y e s  o f  

 16 j u r y ,  w h e n  i t  s h o u l d n ' t  h a v e .   

 17 B u t ,  a g a i n ,  g o i n g  t o  h i s  q u a l i f i c a t i o n s ,  n o t  

 18 a s  a  c a u s a t i o n  e x p e r t ,  b u t  a s  s o m e o n e  w h o  h e l d  

 19 h i m s e l f  o u t  a s  h i g h l y  q u a l i f i e d  o n  t h e  i s s u e  o f  t h e  

 20 s t a n d a r d  o f  c a r e  o f  e m e r g e n c y  m e d i c i n e  p h y s i c i a n s ,  

 21 i n  m y  o p i n i o n ,  i s  o v e r r e a c h i n g  o n  t h o s e  

 22 q u a l i f i c a t i o n s .   

 23 O k a y .  

 24 T h e n  w e  m o v e  i n t o  t h e  i s s u e  t h a t  i s  a  l i t t l e  

 25 b i t  d i f f i c u l t  f o r  m e  t o  s w a l l o w ,  w h e r e  t h e  P l a i n t i f f  
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  1 c l a i m s  t h a t  n o t  o n l y  w a s  D r .  M a r m u r e a n u  u n f a i r l y  

  2 c h a l l e n g e d ,  b u t  t h a t  t h e  i n f o r m a t i o n ,  t h e  r e p o r t  a n d  

  3 t h e  a r t i c l e ,  d i d n ' t  g e t  i n  f r o n t  o f  t h e  j u r y  a s  a n  

  4 e x h i b i t  f o r  t h e  j u r y  t o  c o n s i d e r  t h e m s e l v e s .   

  5 W e l l ,  I  h a v e  g o t  t o  t e l l  y o u  t h a t  I  a m  a  

  6 l i t t l e  b i t  o f  t a k e n  a b a c k  b y  t h a t ,  b e c a u s e  I  a m  n o t  

  7 s u r e  w h y  t h a t  w o u l d  b e  a  r e p r e s e n t a t i o n  m a d e  b y  

  8 P l a i n t i f f  t o  t h e  C o u r t ,  w h e n  P l a i n t i f f s  a r e  a w a r e  

  9 t h a t  p r e c i o u s l y  s o  t h e  j u r y  c o u l d  u n d e r s t a n d ,  i n  

 10 l i g h t  o f  D r .  M a r m u r e a n u ' s  i n c o r r e c t  a n s w e r s  t o  t h e  

 11 j u r y ,  w h a t  t h e  t r u t h  w a s  i n  t h e  r e p o r t .

 12 A n d  i n  t h e  a r t i c l e ,  w e  f i l e d  a  r e q u e s t  f o r  

 13 j u d i c i a l  n o t i c e  s o  t h e  j u r y  c o u l d  l o o k  f o r  

 14 t h e m s e l v e s  a t  t h e  r e p o r t  t h a t  p u t  D r .  M a r m u r e a n u  i n  

 15 r e d ,  u n d e r  a  r e d  h e a d i n g  o f  w o r s t ,  6  o t h e r  n a m e s  

 16 n e x t  t o  2 6 5 ,  i d e n t i f i e r s  o f  2 6 5 ,  s o  t h a t  t h e  j u r y  

 17 i t s e l f  c o u l d  r e a d  t h e  e x e c u t i v e  s u m m a r y  t h a t  t a l k s  

 18 a b o u t  t h e  i m p o r t a n c e  o f  t h e  i d e n t i f i c a t i o n  o f  t h e  7  

 19 o u t l i e r s ,  D r .  M a r m u r e a n u  i n c l u d e d ,  t h a t  a l l o w e d  

 20 p a t i e n t s  t o  m a k e  c h o i c e s  a b o u t  t h e  q u a l i t y  o f  c a r e  

 21 t h a t  t h e y  w e r e  r e c e i v i n g .   

 22 T h a t ' s  t h e  S t a t e  o f  C a l i f o r n i a ' s  w o r d i n g ,  

 23 q u a l i t y ,  n o t  m i n e .   S o ,  w e  w a n t e d  t h a t  i n f o r m a t i o n  

 24 i n  f r o n t  o f  t h e  j u r y .   

 25 W e  w o u l d  h a v e  b e e n  h a p p y  t o  h a v e  t h a t  
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  1 i n f o r m a t i o n  i n  f r o n t  o f  t h e  j u r y .   P l a i n t i f f  c o u l d  

  2 h a v e  s t i p u l a t e d  t o  t h a t  e v i d e n c e  b e i n g  i n  f r o n t  o f  

  3 t h e  j u r y .   

  4 W h e n  t h e r e  w a s  n o t h i n g  m o r e  s a i d  a b o u t  

  5 D r .  M a r m u r e a n u ,  w e  w i t h d r a w  i t .   A n d  o n e  o f  t h e  

  6 r e a s o n s  t h a t  I  w i t h d r a w  i t  i s  i n  a  c o n v e r s a t i o n  w i t h  

  7 M r .  H y m a n s o n ,  w h o  i s  b e f o r e  y o u  t o a d y ,  M r .  H y m a n s o n  

  8 t o l d  m e  t h a t  t h e y  w o u l d  o b j e c t  t o  t h a t  r e q u e s t  f o r  a  

  9 j u d i c i a l  n o t i c e  o n  t h e  g r o u n d s  t h a t  h e  b e l i e v e d ,  o r  

 10 P l a i n t i f f  b e l i e v e d  t h a t  i t  w o u l d  c a u s e  t h e  j u r y  t o  

 11 p e r c e i v e  t h a t  t h e  C o u r t  w a s  c o m m e n t i n g  o n  t h e  

 12 e v i d e n c e .   

 13 N o w ,  I  d i d n ' t  a g r e e  w i t h  t h a t .   I  d o n ' t  

 14 t h i n k  t h a t ' s  w h a t  a  r e q u e s t  f o r  j u d i c i a l  n o t i c e  

 15 d o e s ,  b u t  n o t  o n l y  w a s n ' t  I  t o l d  t h a t  P l a i n t i f f  

 16 a c t u a l l y  w a n t e d  t h a t  e v i d e n c e  i n  f r o n t  o f  t h e  j u r y  

 17 f o r  t h e m  t o  d e c i d e  f o r  t h e m s e l v e s  w h o  w a s  b e i n g  

 18 a c c u r a t e ,  I  w a s  t o l d  P l a i n t i f f s  w e r e  g o i n g  t o  o b j e c t  

 19 t o  i t ,  n u m b e r  o n e .   

 20 S o  t o  n o w  h e a r  t h a t  t h e y  w e r e  d i s a d v a n t a g e d  

 21 b e c a u s e  t h e y  d i d n ' t  g e t  i n  f r o n t  o f  t h e m ,  a t  b e s t  

 22 t h e y  w a i v e d  i t ,  i s  n o t  j u s t  l y i n g  i n  w a i t  t o  s e e  h o w  

 23 t h i n g s  t u r n e d  o u t ,  l i k e  n o t  o b j e c t i n g  t o  t h e  o t h e r  

 24 i s s u e s  t h e y  h a v e  n o w  r a i s e d ,  a n d  t h e n  o n l y  b r i n g i n g  

 25 i t  u p  i f  t h e y  l o s t .  
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  1 T h a t ' s  n u m b e r  1 .   

  2 N u m b e r  2 ,  t h i s  C o u r t  m o r e  t h a n  o n c e ,  b u t  

  3 c e r t a i n l y  o n c e  o n  t h e  r e c o r d ,  i n  t h e  r e c o r d ,  

  4 a d d r e s s e d  t h e  i s s u e  o f  w h e t h e r  P l a i n t i f f  b e l i e v e d  

  5 a n y t h i n g  f u r t h e r  n e e d e d  t o  b e  d o n e  w i t h  r e g a r d  t o  

  6 D r .  M a r m u r e a n u ' s  t e s t i m o n y .   

  7 N o w ,  I  a m  o n l y  r e f e r r i n g  t o  t h e  o n e  i n s t a n c e  

  8 t h a t  w a s  d i s c u s s e d  a t  t h e  s e c o n d  b e n c h  c o n f e r e n c e ,  

  9 f o r  l a c k  o f  a  b e t t e r  t e r m  o n  t h e  r e c o r d ,  b e c a u s e  I  

 10 d o n ' t  w a n t  t o  b e y o n d  w h a t  t h e  r e c o r d  s a y s .

 11 B u t  m y  r e c o l l e c t i o n  i s ,  e v e n  a b o v e  a n d  

 12 b e y o n d  t h a t ,  t h e  C o u r t  c e r t a i n l y  e n t e r t a i n e d  a  

 13 w i l l i n g n e s s  t h a t  i f  t h e r e  w e r e  a n  i s s u e  a b o u t  t h e  

 14 q u e s t i o n i n g  o f  D r .  M a r m u r e a n u ,  i n c l u d i n g  t o  t h e  

 15 p o i n t  w h e n  m y  r e c o l l e c t i o n  o f  t h e  C o u r t  s a y i n g  t h a t  

 16 i f  t h e r e  n e e d s  t o  b e  a  c u r a t i v e  i n s t r u c t i o n  o r  

 17 a d m o n i t i o n ,  t h e  C o u r t  w o u l d  e n t e r t a i n  a n y t h i n g  

 18 b e f o r e .   

 19 T h a t  w a s  n e v e r  f o l l o w e d  u p  o n .   T h e  o n l y  

 20 c o n t e x t  t h e n  o n  t h e  r e c o r d ,  a d d i t i o n a l l y ,  w a s  t h a t  

 21 i n  t h e  c o n t e x t  o f  t h e  r e q u e s t  f o r  j u d i c i a l  n o t i c e ,  

 22 t h a t  i t  c o u l d  b e  f u l l y  b r i e f e d  a n d  h a n d l e d .   

 23 W e l l ,  t h e  o n l y  r e a s o n  i t  w a s n ' t  f u l l y  

 24 b r i e f e d  a n d  h a n d l e d  a n y  f u r t h e r  t h a n  t h e  r e q u e s t  f o r  

 25 j u d i c i a l  n o t i c e  i t s e l f  t h a t  r e q u e s t e d  a  h e a r i n g  o n  
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  1 i t ,  w a s  b e c a u s e  o n  t h e  d e f e n s e  s i d e ,  n u m b e r  1 ,  w e  

  2 b e l i e v e d  i t  w a s  a  n o n - i s s u e .   

  3 N u m b e r  2 ,  I  d i d n ' t  t h i n k  t h e  i s s u e  o f  

  4 D r .  M a r m u r e a n u  i n  t h e  b i g  s c h e m e  o f  t h i n g s  w a s  w o r t h  

  5 a  d i s p u t e  a t  t h a t  p o i n t  i n  t h e  t r i a l  t o  h a v e  a  

  6 h e a r i n g  o n  w h e t h e r  t h a t  i n f o r m a t i o n  g o t  i n  f r o n t  o f  

  7 t h e  j u r y .   

  8 I f  I  c o u l d  e v e n  c o n c e d e  t h a t  t h e  i s s u e  o f  

  9 D r .  M a r m u r e a n u  w a s  s t i l l  a n  i s s u e  e i t h e r  t h e n ,  o r  

 10 c e r t a i n l y  w o u l d  b e c o m e  a n  i s s u e  a s  a  b a s i s  f o r  a  

 11 w h o l e  n e w  t r i a l ,  I  w o u l d  h a v e  i n s i s t e d  o n  a  h e a r i n g  

 12 o n  t h e  r e q u e s t  f o r  j u d i c i a l  n o t i c e  f o r  2  r e a s o n s .   

 13 N u m b e r  1 ,  s o  t h a t  t h a t  i n f o r m a t i o n ,  t h a t  

 14 e v i d e n c e  w o u l d  b e  t o  t h e  j u r y  f o r  t h e m  t o  d e c i d e  f o r  

 15 t h e m s e l v e s  i f  i t  w a s  i m p o r t a n t .   

 16 A n d  n u m b e r  2 ,  s o  t h a t  i t  w o u l d  c l e a r  u p  t h e  

 17 d i s p e l ,  o r  a l l o w  t h e  C o u r t  t o  h a n d l e  i n  t h e  C o u r t ' s  

 18 v i e w ,  w h e t h e r  t h e r e  n e e d e d  t o  b e  a n  a d m o n i t i o n ,  a n d  

 19 w h e t h e r  t h e r e  n e e d e d  t o  a  c u r a t i v e  i n s t r u c t i o n  i f  

 20 a n y ,  w h e t h e r  t h e r e  n e e d e d  t o  b e  a n y  c l a r i f i c a t i o n ,  

 21 f o r  t h e  e x a c t  r e a s o n s  t h a t  a l l  o f  t h e  c a s e s  t a l k  t o ,  

 22 w h i c h  i s  t h e  t i m e  t o  r a i s e  t h o s e  k i n d  o f  i s s u e s  i s  

 23 n o t  a f t e r  t h e r e  i s  a  v e r d i c t ,  a n d  t h e n  t h e  l o s i n g  

 24 s i d e  t o  s a y ,  w e l l ,  i n  r e t r o s p e c t ,  t h e  C o u r t  s h o u l d  

 25 h a v e  d o n e  s o m e t h i n g  d i f f e r e n t .
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  1 I  s h o u l d  h a v e  d o n e  s o m e t h i n g  d i f f e r e n t .  T h i s  

  2 s h o u l d  h a v e  b e e n  h a n d l e d  d i f f e r e n t l y .   

  3 I f  I  w o u l d  h a v e  d r e a m e d  t h a t  I  w o u l d  

  4 e n c o u n t e r  a n y t h i n g  o t h e r  t h a n  a  f i g h t  i n  g e t t i n g  t h e  

  5 r e p o r t  a n d  t h e  a r t i c l e  i n  f r o n t  o f  t h e  j u r y ,  w h i c h  

  6 i s  w h a t  I  w a n t e d ,  b e c a u s e  I  w a n t e d  t h e  j u r y  t o  s e e  

  7 w h a t  D r .  M a r m u r e a n u  s a i d  d i f f e r e n t l y  t h a n  w h a t  t h e  

  8 r e p o r t  a n d  t h e  a r t i c l e  s a i d ,  n o t  o n l y  w o u l d  I  n o t  

  9 h a v e  w i t h d r a w n  i t ,  b u t  I  w o u l d  h a v e  f o r c e d  t h e  i s s u e  

 10 s o  t h a t  t h e  C o u r t  h a d  t o  d e t e r m i n e  w h e t h e r  o r  n o t  i t  

 11 g o t  i n  f r o n t  o f  t h e  j u r y .   

 12 B u t  c e r t a i n l y  p a r t  a n d  p a r c e l  o f  w h e t h e r  i t  

 13 g o t  i n  f r o n t  o f  t h e  j u r y  w o u l d  h a v e  b e e n  w h a t  w e  a r e  

 14 t a l k i n g  a b o u t  t o d a y ,  w a s  w h e t h e r  D r .  M a r m u r e a n u ' s  

 15 t e s t i m o n y  w a s  a c c u r a t e .   

 16 W h e t h e r  t h e  q u e s t i o n i n g  o f  h i m  w a s  a c c u r a t e ,  

 17 w h e n  i t  w a s  a l l  f r e s h ,  a n d  w h e n  i t  c o u l d  a l l  b e  

 18 h a n d l e d ,  a n d  b e f o r e ,  a f t e r  t h e  f a c t ,  i n c l u d i n g  i n  a  

 19 r e p l y ,  t h e  n e w  i s s u e s  t h a t  a r e  r a i s e d  w i t h  r e g a r d  t o  

 20 t h a t .   

 21 S o  i n  g e n e r a l ,  t h a t ' s  w h a t  I  w o u l d  s a y  w i t h  

 22 r e g a r d  t o  D r .  M a r m u r e a n u .   

 23 O n e  t h i n g  t h a t  I  h a d  i n t e n d e d  t o  a d d ,  b u t  i t  

 24 i s  i m p o r t a n t  o n  t h e  r e c o r d ,  b e c a u s e  i t  k e p t  c o m i n g  

 25 u p  a g a i n  t o d a y ,  i s  t h e  a c c u s a t i o n  o f  d e c e p t i o n  b y  
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  1 m e ,  w h i c h  I  t a k e  v e r y  p e r s o n a l l y .   

  2 A n d  M r .  A r n t z  w a s  c o r r e c t  t h a t  h e  w a s  

  3 a d m o n i s h e d  b y  t h e  C o u r t ,  i n c l u d i n g  d u r i n g  c l o s i n g  

  4 a r g u m e n t ,  t o  s t o p  r e f e r r i n g  t o  m e  a s  b e i n g  

  5 d e c e i t f u l .   

  6 I n  t h i s  i n s t a n c e  h e  s a i d  t o d a y  b y  s a y i n g  t h e  

  7 r e p o r t  s a y s  h e  w a s  t h e  7  w o r s t  s u r g e o n ,  w h i c h  i s  n o t  

  8 w h a t  I  s a i d ,  a n d  i t  i s  n o t  w h a t  t h e  r e p o r t  s a i d .   

  9 B u t  I  w i l l  j u s t  a d d  t h i s ,  i f  t h e r e  w e r e  

 10 g o i n g  t o  b e  a n  i s s u e  o f  m i s c o n d u c t  g i v i n g  a r i s e  t o  a  

 11 n e w  t r i a l ,  n u m b e r  1 ,  w h a t  t h e  c a s e  l a w  s a y s  i s  t h e  

 12 t y p e  o f  p e r s o n a l  a t t a c k s  t h a t  t h e  C o u r t  c o n s t a n t l y ,  

 13 o r  a t  l e a s t  s e v e r a l  t i m e s ,  i n c l u d i n g  d u r i n g  c l o s i n g  

 14 a r g u m e n t s ,  a d m o n i s h e d  M r .  A r n t z  o n ,  w o u l d  b e  t h e  

 15 t y p e  o f  m i s c o n d u c t  t h a t  r i s e s  t o  t h e  l e v e l  o f  a  n e w  

 16 t r i a l ,  n u m b e r  1 .   

 17 N u m b e r  2 ,  P l a i n t i f f s  a r e  n o t  c o m i n g  t o  t h i s  

 18 c l a i m  o f  a s s e r t i n g  m i s c o n d u c t  b y  m e  w i t h  c l e a n  

 19 h a n d s ,  n o t  o n l y  f o r  a c c u s i n g  m e  o f ,  b u t  a s  w e  a l l  

 20 k n o w ,  t h e r e  w e r e  m u l t i p l e  t i m e s  w h e r e  M r .  H y m a n s o n  

 21 a n d  M r .  A r n t z  s a i d  t o  t h e  j u r y ,  a s  a n  o f f i c e r  o f  t h e  

 22 C o u r t ,  y o u  c a n  a c c e p t  w h a t  I  s a y  a s  t r u e ,  m y  

 23 r e p r e s e n t a t i o n ,  b e c a u s e  a s  a n  o f f i c e r  o f  t h e  C o u r t ,  

 24 i t  h a s  t o  b e  t r u e .   

 25 A n d  t h e n  w h a t  d i d  t h e y  d o ,  t h e y  g a v e  
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  1 i n c o r r e c t  i n f o r m a t i o n .   O n e  t h a t  c o m e s  t o  m i n d  i s  

  2 w h e n  M r .  A r n t z  r e p r e s e n t e d  t o  D r .  B a r c a y  t h a t  

  3 D r .  M a r m u r e a n u  s a i d  t h e  5  P ' s  w e r e  i m p o r t a n t ,  w h i c h  

  4 i s ,  a s  w e  p o i n t e d  o u t  i n  c l o s i n g  a r g u m e n t ,  w a s  t h e  

  5 e x a c t  o p p o s i t e  t e s t i m o n y  t h a t  D r .  M a r m u r e a n u  

  6 a c t u a l l y  g a v e ,  s o  t h a t  r e p r e s e n t a t i o n  t o  t h e  j u r y  t o  

  7 t a k e  a s  t r u e  b e c a u s e  i t  i s n ' t  t r u e ,  b e c a u s e  

  8 M r .  A r n t z  a s  a n  o f f i c e r  o f  t h e  C o u r t  i s  t y p e  o f  

  9 m i s c o n d u c t  t h a t  h a d  P l a i n t i f f s  w o n ,  w o u l d  g i v e  u s  a  

 10 n e w  t r i a l .   

 11 A n o t h e r  e x a m p l e  - -  

 12 T H E  C O U R T :   M r .  W e a v e r ,  b e f o r e  y o u  g o  t o  

 13 a n o t h e r  e x a m p l e ,  I  a m  g o i n g  a s k  y o u  t o  i n d u l g e  m e  

 14 t h a t  w e  n o t  c o n t i n u e  d o w n  t h i s  d i s c o u r s e ,  b e c a u s e  a s  

 15 m u c h  a s  I  t h i n k  y o u  h a v e  p o i n t e d  o u t  w h y  i t  i s  

 16 p r o b l e m a t i c  f o r  y o u  t o  h e a r  t h e m  i n d i c a t e  t h a t  y o u  

 17 h a v e  b e e n  d e c e i t f u l ,  i t  i s  g o i n g  t o  b e g  t h e  s a m e  

 18 r e a c t i o n  f r o m  t h e m .

 19 A n d  I  r e a l l y  w a n t  t o  k e e p  t h i s  a r g u m e n t  o n  

 20 p o i n t ,  w h i c h  i s  P l a i n t i f f  h a s  r a i s e d  e s s e n t i a l l y  2  

 21 p o i n t s  f o r  w h y  a  n e w  t r i a l  m a y  b e  w a r r a n t e d .   

 22 A n d ,  y e s ,  t h e r e  a r e  s u b - c o m p o n e n t s  o f  t h a t ,  

 23 a n d  o n e  o f  t h e  s u b - c o m p o n e n t s  o f  t h a t  h a s  t o  d o  w i t h  

 24 p e r h a p s  a n  a l l e g a t i o n  o f  y o u  w i t h h o l d i n g  a n d / o r  n o t  

 25 b e i n g  h o n e s t  w i t h  t h e s e  t h i n g s ,  a n d  I  d o n ' t  t a k e  a n y  
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  1 o f  t h o s e  a c c u s a t i o n s  l i g h t l y .   

  2 O n  t h e  o t h e r  h a n d ,  t h e  o t h e r  a r g u m e n t  r a i s e d  

  3 i s s u e s  o f  w h e t h e r  M r .  A r n t z  h a d  w i t h h e l d  a n d  w a s  

  4 b e i n g  h o n e s t .   

  5 I  t h i n k  h e  i s  r i g h t  t o  s o r t  o f  p o i n t  o u t  

  6 t h a t  w e  h a v e  a  s o m e w h a t  s i m i l a r  o v e r a r c h i n g  i s s u e  

  7 u n d e r p i n n i n g  b o t h  o f  t h e s e  i s s u e s .   

  8 B u t  a t  e n d  o f  t h e  d a y ,  I  r e a l l y  j u s t  w a n t  t o  

  9 s t i c k  w i t h  t h e  s t a n d a r d .   I  a l s o  a m  c o g n i z a n t  t h a t  

 10 w e  a r e  g e t t i n g  c l o s e  t o  n o o n ,  a n d  w h i l e  I  d o  h a v e  

 11 t h e  l u x u r y  t o  g o  a  l i t t l e  b i t  i n t o  t h e  n o o n  h o u r ,  I  

 12 d o n ' t  h a v e  t h e  l u x u r y  t o  g o  v e r y  f a r .   

 13 A n d  I  w a n t  t o  l e t  y o u  h a v e  a n  o p p o r t u n i t y  t o  

 14 m a k e  s u r e  t h a t  y o u  h a v e  c o n c l u d e d ,  b u t  I  a l s o  w a n t  

 15 t o  g i v e  M s .  H u e t h  a n  o p p o r t u n i t y  t o  r e s p o n d .   

 16 A n d  t h e n ,  i t  w a s  a s k e d ,  a n d  I  d o n ' t  k n o w  i f  

 17 y o u  h a d  y e t  l e f t  t h e  p h o n e ,  b u t  i t  a s k e d  a s  w e  w e r e  

 18 s t a r t i n g  o u r  b r e a k ,  i f  M r .  H y m a n s o n  c a n  p r o v i d e  t h e  

 19 f i n a l  r e m a r k s  o n  t h i s  p o i n t ,  a n d  I  i n d i c a t e d  t h a t  I  

 20 d i d  n o t  h a v e  a  p r o b l e m  w i t h  t h a t .   

 21 H e  i s  h e r e ,  a n d  h e  h a s  s o m e  t h o u g h t s  o n  

 22 t h a t ,  a n d  y o u  d i d  r a i s e  s o m e  i s s u e s  o f  h i s  a r g u m e n t s  

 23 a s  w e l l  d u r i n g  y o u r  r e m a r k s ,  s o  I  a m  g o i n g  t o  a l l o w  

 24 t h a t .   

 25 B u t  d o  y o u  h a v e  a n y  f i n a l  r e m a r k s  t h a t  y o u  
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  1 w o u l d  l i k e  t o  m a k e  a t  t h i s  t i m e ?

  2 M R .  W E A V E R :  T h a n k  y o u ,  Y o u r  H o n o r .   

  3 P a r t  o f  t h e  c o n t e x t  o f  w h y  I  w a s  r a i s i n g  

  4 t h o s e  i s s u e s  a s  w e l l  i s  i n  t h e  c o n t e x t  o f  w h a t  t h e  

  5 s t a n d a r d  i s ,  w h i c h  i s  c l a i m s  t h a t  i f  t h e r e  w a s  a n  

  6 e r r o r  i n  t h e  C o u r t  a l l o w i n g  t h e  q u e s t i o n i n g ,  w h i c h  I  

  7 d o n ' t  b e l i e v e  t h a t  t h e r e  w a s ,  f o r  t h e  r e a s o n s  t h a t  

  8 w e  h a v e  p o i n t e d  o u t  i n  o u r  p a p e r s ,  a n d  t h a t  I  h a v e  

  9 a r g u e d  t o d a y ,  t h e  i d e a  t h a t  t h e r e  i s  n o  o t h e r  

 10 r e a s o n a b l e  e x p l a n a t i o n  f o r  t h e  v e r d i c t ,  I  d o n ' t  

 11 t h i n k  i s  a c c u r a t e .   

 12 A n d  w h e r e  I  w a n t  t o  j u s t  t i e  t h o s e  l a s t  

 13 p o i n t s  i n t o  i s  t h a t  t h e  j u r y  o v e r  2  a n d  a  h a l f  

 14 w e e k s ,  w i t h  m a n y  w i t n e s s e s ,  c o n s i d e r e d  a l l  k i n d s  o f  

 15 e v i d e n c e ,  s o m e  t h a t  w e  c a n  d i s p u t e  o n  e i t h e r  s i d e  

 16 w h e t h e r  i t  w a s  " a c c u r a t e  o r  n o t . "   

 17 B u t  t h e  p o i n t  t h a t  I  a m  t r y i n g  t o  m a k e  i s  

 18 t h a t  t h e  i d e a  s o l e l y  t h a t  m y  q u e s t i o n i n g  o f  

 19 D r .  M a r m u r e a n u  c a u s e d  P l a i n t i f f s  t o  l o s e  t h e  c a s e .

 20 A n d  t h a t  h a d  I  n o t  b e e n  p e r m i t t e d  t o  

 21 q u e s t i o n  D r .  M a r m u r e a n u ,  a n d  h a d  D r .  M a r m u r e a n u  n o t  

 22 b e e n  a l l o w e d  t o  a n s w e r ,  t h a t  t h e  v e r d i c t  w o u l d  h a v e  

 23 b e e n  d i f f e r e n t ,  b e c a u s e  t h e r e  i s  n o  e x p l a n a t i o n  f o r  

 24 t h e  v e r d i c t ,  o t h e r  t h a n  t h e  j u r y  d e c i d i n g  b a s e d  o n  

 25 t h e  q u e s t i o n i n g  o f  D r .  M a r m u r e a n u  i n  t h a t  w a y ,  s o  
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  1 t h e r e  n e e d e d  t o  b e  a  d e f e n s e  v e r d i c t ,  I  d o n ' t  t h i n k  

  2 i t  i s  e v e n  p l a u s i b l e ,  q u i t e  f r a n k l y ,  l e t  a l o n e  

  3 c l e a r .   

  4 S o  I  w o u l d  j u s t  l e a v e  i t  w i t h  t h a t ,  Y o u r  

  5 H o n o r .   

  6 T h a n k  y o u .

  7 T H E  C O U R T :   T h a n k  y o u .

  8 M s .  H u e t h ,  i s  t h e r e  a n y t h i n g  t o  a d d  w i t h  

  9 r e g a r d  t o  t h i s  a r g u m e n t ?

 10 M S .  H U E T H :  N o ,  Y o u r  H o n o r ,  I  t h i n k  

 11 M r .  W e a v e r  h a n d l e d  i t  q u i t e  t h o r o u g h l y .

 12 T H E  C O U R T : M r .  H y m a n s o n ,  a s  I  i n d i c a t e d ,  

 13 I  w o u l d  g i v e  y o u  t h e  o p p o r t u n i t y  t o  m a k e  t h e  f i n a l  

 14 r e m a r k s  h e r e .   

 15 M R .  P H I L I P  H Y M A N S O N :  Y o u r  H o n o r ,  I  w i l l  b e  

 16 b r i e f .   

 17 I  t h i n k  c o u n s e l  g a v e  y o u  - -  o p p o s i n g  c o u n s e l  

 18 g a v e  y o u  t h e  r e a s o n  w h y  g r a n t i n g  a  n e w  t r i a l  i s  

 19 a p p r o p r i a t e .   

 20 H e  s a i d  i n  h i s  c o m m e n t s  t o d a y  t h a t  t h e  

 21 a r t i c l e  w e  h a v e  b e e n  t a l k i n g  a b o u t ,  h e  w a n t e d  t o  

 22 h a v e  t h a t  a r t i c l e  i n  f r o n t  o f  t h e  j u r y .   

 23 H e  a s k e d  t h a t  w e  s t i p u l a t e  a f t e r  i t  c a m e  i n  

 24 t o  t h a t  a r t i c l e .   H e  w a n t e d  y o u  t o  t a k e  j u d i c i a l  

 25 n o t i c e  o f  t h a t  a r t i c l e .   
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  1 W h e n  h e  f i r s t  s p o k e  o f  t h a t  a r t i c l e ,  a n d  

  2 w a n t i n g  t o  a s k  s o m e  q u e s t i o n s  r e l a t e d  t o  t h a t  

  3 a r t i c l e ,  w e  o b j e c t e d  o n  f o u n d a t i o n  a t  t h e  b e n c h .   

  4 A n d  t h a t  f o u n d a t i o n  w a s  s u f f i c i e n t  t o  n o t e  

  5 t h a t  a l l o w i n g  d i s c u s s i o n  o f  t h a t  d o c u m e n t ,  a n d  

  6 a l l o w i n g  t h e  a d m i s s i b i l i t y  o f  t h a t  d o c u m e n t  w o u l d  b e  

  7 e r r o r .   I n  f a c t ,  i t  w o u l d  b e  r e v e r s i b l e  e r r o r .   

  8 A n d  t h e  r e a s o n  f o r  t h a t ,  Y o u r  H o n o r ,  i s  t h a t  

  9 c o u n s e l  a l s o  s a i d  t h a t  a n y o n e  c o u l d  h a v e  G o o g l e d  

 10 t h i s  d o c t o r  a n d  g o t  t h i s  i n f o r m a t i o n .   

 11 A n d  t h e  w a y  d e f e n s e  p u t s  t o g e t h e r  t h e s e  t y p e  

 12 o f  c a s e s ,  t h e y  h a v e  a  b o o k  o n  t h e s e  e x p e r t s ,  a n d  

 13 t h e y  h a v e  p r o b a b l y  h a d  t h i s  i n f o r m a t i o n  a  y e a r  a g o .   

 14 A n d  c e r t a i n l y  c o u n s e l  h a d  t h a t  i n f o r m a t i o n .   

 15 W h e t h e r  h e  h a d  i t  b e f o r e  h e  w a s  d e p o s e d  o r  n o t ,  

 16 n o b o d y  k n o w s .   I t  d o e s n ' t  r e a l l y  m a t t e r .   

 17 B u t  T r i a l  E v i d e n c e  1 0 1  i s ,  i f  y o u  a r e  g o i n g  

 18 u s e  a  d o c u m e n t ,  a n d  i f  y o u  w a n t  t o  g e t  a  d o c u m e n t  

 19 i n t o  e v i d e n c e ,  t h e n  y o u  b e t t e r  l i s t  t h a t  a s  a n  

 20 e x h i b i t ,  j u s t  l i k e  y o u  b e t t e r  l i s t  a  w i t n e s s  a s  a n  

 21 e x h i b i t .   

 22 T H E  C O U R T :   A r e n ' t  w e  t a l k i n g  a b o u t  

 23 s o m e t h i n g  t h a t ' s  h a p p e n i n g  i n  t h e  f l o w  o f  t h e  c a s e ?   

 24 M R .  H Y M A N S O N :   T h e r e  i s  n o  f l o w  h e r e ,  Y o u r  

 25 H o n o r ,  I  d i s a g r e e .  T h e r e  i s  n o  f l o w .   
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  1 T h e y  a r e  s i t t i n g  t h e r e  w i t h  t h i s  d o c u m e n t ,  

  2 a n d  t h e y  w a n t  t o  u s e  t h a t  d o c u m e n t .   T h e y  d o n ' t  c a r e  

  3 w h a t  M r .  A r n t z  i s  s a y i n g .   

  4 A l l  t h e y  w a n t  i s  t o  g e t  i t  i n  t o  s a y i n g  h o w  

  5 g r e a t  h e  i s ,  a n d  t h e y  t h i n k  t h e y  u s e  t h i s  C a l i f o r n i a  

  6 r e p o r t  t h a t  t h e y  b e e n  s i t t i n g  w i t h  l o n g  b e f o r e  t h e y  

  7 d e p o s e d  h i m ,  l o n g  b e f o r e  a n y t h i n g .   

  8 I t  i s  o u t  t h e r e .  A n y o n e  c o u l d  G o o g l e  t h i s .   

  9 S o  h e  s a y s ,  w e l l ,  i f  I  w e r e  t o  u s e  i t  - -  h e  s a i d  

 10 t h a t  i n  h i s  p l e a d i n g s ,  Y o u r  H o n o r .  

 11 I  c o u l d n ' t  r e a l l y  u s e  t h e  a r t i c l e ,  b e c a u s e  

 12 i t  i s  e x t r i n s i c  e v i d e n c e ,  a n d  i t  w o u l d n ' t  b e  

 13 a d m i s s i b l e .   

 14 N o w  h e  i s  s a y i n g ,  I  r e a l l y  w a n t e d  t h a t  i n  

 15 f r o n t .   T h e y  w a n t e d  u s  t o  s t i p u l a t e .   W e l l ,  w e  

 16 o b j e c t e d  o n  f o u n d a t i o n .   

 17 A n d ,  Y o u r  H o n o r ,  I  w a s  s h o c k e d ,  t o  b e  

 18 h o n e s t ,  t h a t  y o u  g r a n t e d  c o u n s e l  t h e  a b i l i t y  t o  

 19 i n q u i r e  t h a t  l i n e  o f  q u e s t i o n i n g .   

 20 I  c a m e  b a c k  a n d  a s k e d ,  w h e r e  i s  t h e  m o t i o n  

 21 i n  l i m i n e ;  w h e r e  i s  t h e  d o c u m e n t .   I  w a s  t o l d  w e  

 22 d o n ' t  h a v e  a n y  d o c u m e n t .   I t  d o e s n ' t  e x i s t .   W e  h a v e  

 23 n e v e r  s e e n  i t .   

 24 A n d  I  a t  t h a t  p o i n t ,  I  s a i d  y o u  h a v e  a  

 25 m i s t r i a l .   A n d  t o  b e  h o n e s t ,  Y o u r  H o n o r ,  I  a t t r i b u t e  
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  1 i t  t o  y o u r  f e v e r .   

  2 T H E  C O U R T :   I  c a n ' t  c o m p l e t e l y  s u g g e s t  - -  I  

  3 n e v e r  h a d  a  f e v e r ,  b u t  I  c o u l d  n o t  b r e a t h e .   

  4 M R .  P H I L I P  H Y M A N S O N :  I  w a s  v e r y  c o n c e r n e d ,  

  5 b e c a u s e ,  Y o u r  H o n o r ,  t e a c h i n g  t h r o u g h o u t  t h e  c o u n t r y  

  6 o n  t r i a l  a d v o c a c y ,  I  h a v e  d o n e  i t  a l l  o v e r  t h e  

  7 n a t i o n .

  8 I  h a v e  d o n e  i t  f o r  A B O D A .  I  h a v e  d o n e  i t  f o r  

  9 G R I .  I  h a v e  d o n e  i t  f o r  A B A .   1 0 1 ,  y o u  h a v e  g o t  t h e  

 10 e v i d e n c e ,  a n d  t h e  e v i d e n c e  i s  w h a t  y o u  c a n  u s e .   

 11 Y o u  h a v e  g o t  t h e  w i t n e s s e s ,  a n d  t h o s e  a r e  

 12 t h e  w i t n e s s e s  t h a t  y o u  c a n  u s e .   I t  i s  o n l y  u n d e r  

 13 v e r y  u n u s u a l  c i r c u m s t a n c e s  t h a t  y o u  c a n  g o  b e y o n d  

 14 t h a t  s c o p e .   

 15 A n d  w h e n  w e  o b j e c t e d  o n  f o u n d a t i o n ,  w e  h a d  

 16 n o  i d e a  w h a t  t h e  a r t i c l e  w a s .   H e  h a d  e v e r y  i d e a  

 17 w h a t  t h a t  a r t i c l e  w a s .   

 18 H e  d o e s  s a y ,  Y o u r  H o n o r  - -  h e  s a i d  t h a t  h e  

 19 n e v e r  s a i d  i t  - -  h e  s p e c i f i c a l l y  s a i d  o n  p a g e  2 9  o f  

 20 t h e  t e s t i m o n y ,  i n  2 0 1 7 ,  i n  t h e  S t a t e  o f  C a l i f o r n i a ,  

 21 d o  y o u  d e c l a r e  t h a t  y o u  a r e  o n e  o f  t h e  7  w o r s t  

 22 c a r d i o v a s c u l a r  s u r g e o n s  i n  t h e  e n t i r e  s t a t e  o f  

 23 h u n d r e d s ,  c o r r e c t ?   

 24 A n d ,  l a d i e s  a n d  g e n t l e m e n ,  t h e  i m p a c t  o f  

 25 t h a t ,  t h e  j u r y  w a s  l o o k i n g  a t  t h i s  g u y ,  w h o  t u r n e d  
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  1 o u t  t o  b e  o u r  o n l y  w i t n e s s ,  a s  s o m e  D r .  D e a t h .

  2 T H E  C O U R T : Y o u r  o n l y  e x p e r t  w i t n e s s .   

  3 M R .  P H I L I P  H Y M A N S O N :   O u r  o n l y  e x p e r t  i s  

  4 s o m e  D r .  D e a t h .   

  5 W h a t e v e r  h e  d i d  o r  s a i d  w a s  g o i n g  t o  b e  

  6 s c a r r e d  b y  t h a t ,  a n d  c o u n s e l  c o n t i n u e d .  

  7 T H E  C O U R T :   B u t ,  c o u n s e l ,  a s  y o u  s a i d ,  y o u  

  8 a r e  a  v e r y  s k i l l e d ,  v e r y  s k i l l e d  a t t o r n e y  a n d  t r i a l  

  9 a t t o r n e y ,  a n d  y o u  t e a c h  t h e s e  t h i n g s .   

 10 Y o u  k n o w  a s  w e l l  a s  I  d o  t h a t  s i t u a t i o n s  

 11 o c c u r  w h e r e  w i t n e s s e s  g e t  k n o c k e d  d o w n  a n d  h a v e  t o  

 12 b e  r e h a b i l i t a t e d .

 13 A n d  M r .  W e a v e r  h a s  j u s t  g o n e  t h r o u g h  a  

 14 l i t a n y  o f  c i r c u m s t a n c e s  o f  y o u r  e x p e r t ' s  t e s t i m o n y ,  

 15 w h e r e  h e  m a d e  m a n y  r e m a r k s  t h a t  w o u l d  b e  c o n s i d e r e d  

 16 r e h a b i l i t a t i v e  a r g u a b l y ,  a n d  a l s o  w h e t h e r  t h e y  w e r e  

 17 t r u e  o r  n o t  w e r e  f a v o r a b l e  t o  h i m .   

 18 S o  I  r e a l l y  - -  I  n e e d  t o  p u t  t h i s  i n t o  

 19 c o n t e x t .   I  a l m o s t  w a n t  t o  s a y ,  l e t ' s  j u s t  c o n c e d e  

 20 t h a t  I  s c r e w e d  u p ,  a n d  I  s h o u l d  n o t  h a v e  l e t  t h i s  

 21 h a p p e n ,  o k a y ?

 22 M R .  P H I L I P  H Y M A N S O N :  W e  w i l l  s t i p u l a t e .

 23 T H E  C O U R T : I  a m  n o t  s a y i n g  I  d i d  t h a t ,  

 24 b u t  I  a m  s a y i n g ,  I  w a n t  t o  a l m o s t  d o  t h a t  t o  m o v e  

 25 t h i s  a r g u m e n t  a l o n g ,  b u t  I  a m  n o t  g o i n g  t o  s h o r t c u t  
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  1 y o u  o n  y o u r  a r g u m e n t .

  2 I  w a n t  y o u  t o  h i g h l i g h t  i t ,  b u t  w e  a r e  s o  

  3 m u c h  e m p h a s i z i n g  l i k e  w h a t  h a p p e n e d  w i t h  t h i s  

  4 a r t i c l e ,  a n d  I  s t i l l  n e e d  i t  t o  b e  t i e d  b a c k  i n t o  

  5 t h e  e n t i r e  c o n t e x t  o f  D r .  M a r m u r e a n u  d i s p u t i n g  w h a t  

  6 w a s  i n  i t .

  7 D r .  M a r m u r e a n u  m a k i n g  m a n y ,  m a n y  c o m m e n t s  

  8 a b o u t  d i f f e r e n c e s .  M r .  A r n t z  p o i n t i n g  o u t  t h a t  t h e  

  9 w a y  t h a t  t h a t  o c c u r r e d ,  m a y b e  h e  i s  s t i l l  l o o k e d  a t  

 10 - -  b u t  y o u  a l l  a r e  a r g u i n g  t o  m e  l i k e  t h e  m o m e n t  

 11 M r .  W e a v e r  m a d e  h i s  c o m m e n t  t h a t  t h e  j u r o r s  h a t e d  

 12 y o u r  g u y ,  a n d  t h a t  w a s  i t .   A n d  t h e r e ' s  f o r  s u r e  n o  

 13 e v i d e n c e  o f  t h a t .   

 14 I  c a n n o t  r e c o g n i z e  t h a t  t h a t  w o u l d  b e  t h e  

 15 c a s e  f r o m  t h e  t o t a l i t y  o f  t h i s  t r i a l ,  a n d  t h e  

 16 c i r c u m s t a n c e s  t h a t  w e  h a d ,  a n d  t h a t  t e s t i m o n y ,  a n d  

 17 t h e  j u r o r s '  q u e s t i o n s  t h e r e a f t e r ,  a n d  t h e  w h o l e  

 18 c i r c u m s t a n c e s .   

 19 S o  I  a m  t r y i n g  t o  k e e p  t h i s  s o m e w h e r e  i n  t h e  

 20 s e m b l a n c e  o f  t h e  C o u r t  w i l l  h a v e  t o  m a k e  t h e  c a l l ,  

 21 d i d  i t  m a k e  t h e  m i s t a k e ;  a n d  i f  i t  m a d e  t h e  m i s t a k e ,  

 22 d i d  i t  a g a i n ,  b a c k  t o  t h e  p a r l a n c e  o f  t h e  r u l e  a s  i t  

 23 s i t s  t o d a y ,  m a t e r i a l l y  a f f e c t  t h e  s u b s t a n t i a l  r i g h t s  

 24 o f  t h e  m o v i n g  p a r t y .

 25 T h a t  i s  w h a t  I  w a n t  t o  f o c u s  o n .   I  a m  n o t  
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  1 g o i n g  t o  s t o p  y o u  f r o m  d o i n g  i t ,  c o v e r i n g  i t  t h e  w a y  

  2 y o u  w a n t  t o  c o v e r  i t ,  b u t  f o c u s i n g  o n ,  y o u  k n o w ,  

  3 w h a t  e x a c t l y  M r .  W e a v e r  s a i d ,  a n d  w h a t  e x a c t l y  w h a t  

  4 w a s  i n  t h e  a r t i c l e  i s  a  p o i n t .

  5 B u t  r e a l l y  I  t h o u g h t  t h i s  w r a p  u p  w a s  g o i n g  

  6 t o  b e  h o w  w e  c a n  b e  s u r e  t h a t  t h e  r u l e  h a s  b e e n  

  7 i m p l i c a t e d .

  8 H o w  w e  c a n  b e  s u r e  t h a t  t h e  n e w  t r i a l  i s  

  9 r e q u i r e d .   

 10 M R .  P H I L I P  H Y M A N S O N :  R i g h t .   

 11 T h e  o b j e c t i o n  o n  f o u n d a t i o n  w a s  s u f f i c i e n t  

 12 f o r  t h e  r e c o r d ,  f o r  i t  t o  b e  r e q u i r e d  t o  h a v e  a  

 13 m i s t r i a l ,  p r o v i d e d  t h e  i n f o r m a t i o n .   

 14 W h a t  c o u n s e l  d i d ,  c o u n s e l  k n e w  e x a c t l y  w h a t  

 15 h e  w a s  g o i n g  t o  d o .   H e  h a d  t h e  d o c u m e n t .   

 16 I f  h e  h a d  t h a t  d o c u m e n t ,  Y o u r  H o n o r ,  a n d  h e  

 17 h a d  t r i e d  t o  i n t r o d u c e  i t  d u r i n g  d i s c o v e r y ,  o r  i n  

 18 d i s c u s s i o n s  w i t h  t h e  d o c t o r  a t  t h e  t i m e  o f  t h e  

 19 d e p o s i t i o n ,  t h e r e  w o u l d  h a v e  b e e n  m o t i o n s ,  a  m o t i o n  

 20 i n  l i m i n e ,  y o u  w o u l d  h a v e  k n o w n  w h a t  t h e  a r t i c l e  

 21 s a i d .

 22 W e  w o u l d  h a v e  k n o w n  w h a t  t h e  a r t i c l e  s a i d ,  

 23 a n d  w e  w o u l d n ' t  h a v e  b e e n  i n  t h e  p o s i t i o n  - -  b e c a u s e  

 24 h e  w a s  t a l k i n g  a b o u t  t h i s  a r t i c l e ,  a n d  h e  s a i d  i t  

 25 g o i n g  t o  h a v e  s o m e  v i a b i l i t y ,  b e c a u s e  i t  i s  f r o m  t h e  
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  1 S t a t e  o f  C a l i f o r n i a .   

  2 W e l l ,  t h a t  w a s  i n a d m i s s i b l e ,  b e c a u s e  i t  

  3 w a s n ' t  i n  t h i s  c a s e .   A n d  f o r  h i m  t o  t a k e  t h a t  

  4 a r t i c l e ,  a n d  t o  a s k  t h o s e  q u e s t i o n s  o f  t h i s  e x p e r t ,  

  5 i t  w a s  - -  I  t h i n k  i t  i m p a c t e d  t h e  a b i l i t y  f o r  t h e  

  6 j u r y  t o  g i v e  h i m  a  f a i r  s h o t  a t  h i s  o p i n i o n s ,  

  7 b e c a u s e  t h e y  a r e  c a l l i n g  h i m  D r .  D e a t h .   

  8 T h e y  a r e  c a l l i n g  h i m  t h e  w o r s t  d o c t o r  i n  

  9 C a l i f o r n i a ,  a n d  h e  h a s  a  v e r y  h i g h  o p i n i o n  o f  

 10 h i m s e l f ,  a n d  h e  i s  a  v e r y  g o o d  s u r g e o n .   

 11 A n d  t h e  r e a s o n  h e  h a s  s o m e  o f  t h e s e  i s s u e s  

 12 i s  b e c a u s e  p e o p l e  g o  t o  h i m  w h e n  t h e r e  i s  n o  o t h e r  

 13 c h o i c e .  

 14 A n d ,  y e s ,  p e o p l e  d i e  b e c a u s e  o f  t h a t ,  b u t  

 15 t h a t  w a s n ' t  p a r t  o f  t h i s  c a s e .   I t  w a s n ' t  r e l e v a n t  

 16 t o  t h i s  c a s e .   

 17 A n d  b y  c o u n s e l  b r i n g i n g  i n  t h o s e  q u e s t i o n s ,  

 18 h e  i m p a c t e d  t h e  c r e d i b i l i t y  o f  o u r  o n l y  e x p e r t ,  a n d  

 19 I  t h i n k  t h a t  t h a t  h a d  a n  e f f e c t .   I t  h a d  a n  e f f e c t  

 20 o n  t h i s  j u r y ,  a n d  i t  h a d  a n  e f f e c t  o n  t h e  

 21 d e t e r m i n a t i o n .   

 22 I  h a d  r e c o m m e n d e d  t o  o u r  c l i e n t s  t o  m o v e  f o r  

 23 a  m i s t r i a l  b e c a u s e  o f  t h a t .

 24 T H E  C O U R T : I s n ' t  t h e  b e s t  a r g u m e n t  t h a t  

 25 y o u  c a n  m a k e  t h a t  i t  i s  p o s s i b l e  t h a t  i t  h a d  a n  
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  1 e f f e c t  o n  t h e  j u r o r s ?   

  2 M R .  P H I L I P  H Y M A N S O N :  R i g h t .   W e  c a n ' t  

  3 s t i p u l a t e .   

  4 T H E  C O U R T : T h e n  t h e r e  w a s  s o m e  a r g u m e n t  

  5 t h a t  t h a t  q u e s t i o n  w a s n ' t  a s k e d  o f  t h e  j u r o r s .   

  6 A n d  a g a i n ,  I  w i l l  t r y i n g  t o  a v o i d ,  a n d  I  

  7 h a v e  m a d e  i t  v e r y  c l e a r  t h a t  I  b e l i e v e  I  c a n  a n d  

  8 a b s o l u t e l y  s t i l l  w i l l  c o n s i d e r  t h e  P l a i n t i f f s '  

  9 m o t i o n  a b s e n t  j u r o r  a f f i d a v i t s .

 10 B u t  w e  a r e  s t i l l  a r g u i n g  t h e  p o s s i b i l i t y  o f  

 11 w h a t  t h e  i m p a c t  w o u l d  h a v e  b e e n  o n  t h e  j u r o r s .

 12 M R .  P H I L I P  H Y M A N S O N :  Y o u r  H o n o r ,  a g a i n ,  I  

 13 c a n  s a y  a s  a n  o f f i c e r  o f  t h e  C o u r t  i n  m y  1 5 0  j u r y  

 14 t r i a l s ,  a n d  i n  a l l  o f  m y  t e a c h i n g ,  w h e n  I  h e a r d  t h e  

 15 t e s t i m o n y  f r o m  t h a t  d o c t o r ,  I  d i d n ' t  b e l i e v e  - -  I  

 16 h a d  s o m e  c o n c e r n s  a b o u t  w h y  h e  w a s  e v e n  o n  t h e  s t a n d  

 17 f o r  u s .   

 18 I  m e a n ,  i t  i m p a c t e d  m e  a s  a  t r i a l  l a w y e r  t o  

 19 t h e  f a c t  w h y  d i d n ' t  w e  k n o w ;  h o w  d i d  t h a t  e v e r  

 20 h a p p e n ;  h o w  c o u l d  t h a t  h a p p e n ,  a n d  h o w  w o u l d  i t  e v e r  

 21 b e  a l l o w e d .   

 22 A n d  w e  c a n  o n l y  d o  w h a t  w e  d i d ,  w e  o b j e c t e d  

 23 o n  f o u n d a t i o n .  W e  d i d n ' t  t h i n k  i t  h a d  a  p l a c e .

 24 T H E  C O U R T : W h a t  a b o u t  t h e  a r g u m e n t  - -  I  

 25 t h i n k  t h i s  i s  a  p e r f e c t  p l a c e  t o  s e g u e  i n t o  i t  i s ,  
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  1 t h e r e  i s  a n  a r g u m e n t  t h a t  i f  w e  a r e  t a l k i n g  a b o u t  

  2 s u r p r i s e ,  i f  w e  a r e  t a l k i n g  a b o u t  y o u  w e r e  u n f a i r l y  

  3 s u r p r i s e d  b y  t h i s ,  t h a t  t h e r e  i s  c a s e  l a w  i n  N e v a d a  

  4 a n d  o t h e r w i s e ,  b u t  u l t i m a t e l y  c a s e  l a w  t h a t  w a s  

  5 c i t e d  t h a t  w o u l d  i n d i c a t e  t h a t  y o u  d o n ' t  g e t  a  n e w  

  6 t r i a l  o n  t h e  g r o u n d s  o f  s u r p r i s e ,  i f  i t  i s  s o m e t h i n g  

  7 t h a t  w i t h  r e a s o n a b l e  d i l i g e n c e  c o u l d  h a v e  b e e n  

  8 a n t i c i p a t e d  o r  c o u l d  h a v e  b e e n  f o u n d .   

  9 I  k n o w  t h a t  y o u  a r e  f o c u s i n g  o n  t h a t  t h e y  

 10 h a d  t h e  a r t i c l e ,  a n d  t h e y  d i d n ' t  g i v e  i t  t o  u s .   A n d  

 11 I  g e t  t h a t ,  a n d  t h a t  i s  h u g e .   

 12 I n  t e r m s  o f  h o w  l o n g  t h e y  h a d ,  i f  t h e y  c o u l d  

 13 h a v e ,  s h o u l d  h a v e ,  w o u l d  h a v e  d i s c l o s e d  i t ,  d i d  t h e  

 14 C o u r t  m a k e  t h e  w r o n g  c a l l  a l l o w i n g  t h e m  t o  g o  

 15 f o r w a r d  r e g a r d l e s s ;  l i k e  I  s a i d ,  a t  t h a t  m o m e n t  i n  

 16 t i m e  I  g a v e  m y  b e s t  t a k e  t o  M r .  A r n t z  o n  h o w  a n d  w h y  

 17 I  a l l o w e d  t h e m  t o  p r o c e e d .   

 18 B u t  w e  s t i l l  h a v e  a  s i t u a t i o n  o f ,  t h i s  i s  

 19 y o u r  e x p e r t .   I  d o n ' t  k n o w ,  a n d  I  c a n ' t  r e m e m b e r  i f  

 20 w e  h a d  t e s t i m o n y  o f  h o w  m a n y  t i m e s  y o u  m a y  h a v e  e v e r  

 21 u s e d  h i m  i f  a t  a l l  p r i o r .   

 22 B u t  t h i s  i s  y o u r  e x p e r t .   H o w  d o  y o u  n o t  

 23 k n o w  t h a t  t h i s  i s  o u t  t h e r e ,  a n d  h o w  a r e  y o u  n o t  

 24 a b l e  t o  a n t i c i p a t e  t h i s  t y p e  o f  t h i n g .

 25 I  t h i n k  t h a t  q u e s t i o n  b e g s ,  i f  w e  d o  h a v e  

123

AA03180



  1 e x a c t  c a s e  l a w  t h a t  i n d i c a t e s  t h a t  t h e  s u r p r i s e  h a s  

  2 t o  c o m e  f r o m  s o m e t h i n g ,  t h a t  y o u  c o u l d n ' t  a l s o  h a v e  

  3 b e e n  a w a r e  o f  w i t h  y o u r  - -  

  4 M R .  P H I L I P  H Y M A N S O N :   N o ,  Y o u r  H o n o r ,  a n d  

  5 t h a t ' s  n o t  u n f a i r .   

  6 T H E  C O U R T :   M r .  W e a v e r ,  o r  M s .  H u e t h ,  I  

  7 d o n ' t  k n o w  w h o  i t  i s ,  b u t  i f  s o m e b o d y  c a n  p u t  i t  

  8 b a c k  o n  m u t e ,  t h e r e  i s  a  l o t  o f  a m b i e n t  n o i s e ,  

  9 m a k i n g  i t  h a r d  t o  c o n c e n t r a t e  h e r e .

 10 T h a n k  y o u .

 11 G o  a h e a d ,  M r .  H y m a n s o n .

 12 M R .  P H I L I P  H Y M A N S O N :  T h a t ' s  n o t  a n  u n f a i r  

 13 c o m m e n t ,  Y o u r  H o n o r .

 14 B u t  w h e n  y o u  g o  t o  t r i a l ,  y o u  g o  w i t h  t h e  

 15 e v i d e n c e  a n d  t h e  f a c t s  t h a t  y o u  h a v e .   A n d  t h i s  i s  

 16 n o t  s o m e t h i n g  t h a t  w a s  p a r t  o f  t h e  c a s e .   I f  i t  h a d  

 17 b e e n ,  i t  w o u l d  h a v e  b e e n  a d d r e s s e d .   

 18 A n d  a s  M r .  A r n t z  h a s  s a i d ,  w e  w o u l d  h a v e  

 19 n e v e r  h a v e  a l l o w e d  o p p o s i n g  c o u n s e l  t o  g o  u p  a n d  

 20 s a y ;  s o ,  a s  o n e  o f  t h e  7  w o r s t  d o c t o r s  i n  t h e  w o r l d ,  

 21 h o w  a r e  t h i n g s  g o i n g ;  w e  w o u l d  h a v e  a d d r e s s e d  t h e  

 22 a r t i c l e .   

 23 W e  w o u l d  h a v e  k n o w n  w h a t  t h e  a r t i c l e  s a i d .   

 24 W e  w o u l d  h a v e  d o n e  i t .  I  c a m e  i n t o  t h e  c a s e  v e r y  

 25 m u c h  a t  t h e  1 1  h o u r ,  w h i c h  i s  w h y  I  w a s  s h o c k e d .   
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  1 W h e n  y o u  m a d e  y o u r  r u l i n g ,  I  c a m e  b a c k  t o  

  2 s e e  w h a t  t h e  d o c u m e n t  w a s ,  b e c a u s e  I  f i g u r e d  t h a t  

  3 t h e r e  w a s  s o m e  b a s i s  f o r  i t ,  b u t  y o u  d i d n ' t  e v e n  s e e  

  4 i t .  

  5 Y o u  d i d n ' t  k n o w  w h a t  i t  w a s .   W e  d i d n ' t  k n o w  

  6 w h a t  i t  w a s .   A n d  c o u n s e l  h a d  s o m e t h i n g  s o m e  b l u e  

  7 r i b b o n  t h i n g  f r o m  t h e  S t a t e  o f  C a l i f o r n i a ,  s o  i t  

  8 m u s t  b e  i m p o r t a n t .   

  9 W e l l ,  i t  d i d n ' t  b e l o n g  i n  t h i s  c a s e .   A n d  b y  

 10 u s i n g  t h a t ,  t h a t  t a c t i c ,  t h e y  d e s t r o y e d  o u r  w i t n e s s .   

 11 A n d  a s  t h e  o n l y  e x p e r t  i n  t h i s  c a s e ,  g i v e n  w e  

 12 w e r e n ' t  a l l o w e d  t o  b r i n g  t h e  o t h e r  d o c t o r  i n ,  t h e  

 13 j u r y  c o u l d  e a s i l y  h a v e  c o m p l e t e l y  t h r o w n  o u t  h i s  

 14 o p i n i o n s .

 15 A n d  a s  s u c h ,  t h e r e  i s  n o t  a  w a y  t h a t  o u r  

 16 c l i e n t s  c o u l d  h a v e  w o n  t h i s  c a s e .   

 17 A n d  w e  o b j e c t e d  o n  f o u n d a t i o n  a t  t h e  t i m e ,  

 18 i t  w a s  i n a d m i s s i b l e .   O p p o s i n g  c o u n s e l  t r y i n g  t o  g e t  

 19 y o u  t o  t a k e  j u d i c i a l  n o t i c e ,  w h i c h  I  d o n ' t  t h i n k  y o u  

 20 e v e r  w o u l d ,  o r  f o r  u s  t o  s t i p u l a t e  t o  a n  e x h i b i t  

 21 t h a t  n e v e r  e x i s t e d  i n  t h e  c a s e  s i m p l y  w a s n ' t  g o i n g  

 22 t o  h a p p e n .

 23 E r r o r  w a s  c r e a t e d  a t  t h e  t i m e  t h a t  t h e  f i r s t  

 24 q u e s t i o n i n g  w a s  a s k e d ,  a n d  i t  w a s  v e r y  i m p a c t f u l .   I  

 25 c a n ' t  s a y  t h a t  t h e  j u r y  d e f i n i t e l y  c o m p l e t e l y  d i d n ' t  

125

AA03182



  1 f o l l o w  h i s  t e s t i m o n y .   

  2 B u t  I  q u e s t i o n e d  h i s  c r e d i b i l i t y  b a s e d  o n  

  3 t h a t  i n f o r m a t i o n .   W h e n  I  h e a r d  i t ,  I  d i d n ' t  l i k e  

  4 i t .

  5 I  a s k e d  t h e  s a m e  q u e s t i o n ,  h o w  c o u l d  w e  n o t  

  6 p o s s i b l y  k n o w  a b o u t  t h a t .   B u t ,  i f  w e  h a d  k n o w n  

  7 a b o u t  i t ,  w e  m i g h t  h a v e  b e e n  a b l e  t o  s h u t  i t  d o w n  

  8 b e t t e r .   

  9 I t  h a d  n o  p l a c e  i n  t h i s  C o u r t .   I t  c e r t a i n l y  

 10 w a s  a  k n o w n  d o c u m e n t .   A n d  I  t h i n k  w h a t  t h e y  d i d  i s  

 11 t h e y  h e l d  i t  b a c k ,  a n d  t h e y  t r i e d  t o  s c o r e  p o i n t s .   

 12 T h e y  s c o r e d  p o i n t s ,  b u t  t h e y  c r e a t e d  a  m i s t r i a l .   

 13 A n d  I  t h i n k  t h a t  e v e r y t h i n g  e l s e  - -  

 14 M R .  W E A V E R :  Y o u r  H o n o r  - -  

 15 T H E  C O U R T :   H o l d  o n  a  s e c o n d ,  M r .  W e a v e r ,  I  

 16 d o n ' t  t h i n k  t h a t  M r .  H y m a n s o n  i s  d o n e  y e t ,  a n d  I  m a y  

 17 n o t  a l l o w  a d d i t i o n a l  a r g u m e n t s .   

 18 M R .  P H I L I P  H Y M A N S O N :  Y o u  k n o w ,  y o u  a r e  

 19 l o o k i n g  a t  o t h e r  i s s u e s ,  a n d  t h e  A p p e l l a t e  C o u r t  

 20 w i l l  b e  v e r y  c o n s i d e r a t e  o f  t h e  C o u r t  i n  m a k i n g  

 21 d e t e r m i n a t i o n s  f r o m  t h i s  a r t i c l e .   T h e y  w i l l  d e f e r  

 22 t o  y o u r  d i s c r e t i o n .   

 23 A n d ,  Y o u r  H o n o r ,  I  h a v e  a l w a y s  d e f e r r e d  t o  

 24 y o u r  d i s c r e t i o n .   I  r e a l l y  d o  t h i n k  t h a t  t h i s  w a s  a n  

 25 e r r o r ,  a n d  I  a m  n o t  s u r e  t h a t  i t  w a s  c o m p l e t e l y  
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  1 c o u l d  y o u r  f a u l t .

  2 T H E  C O U R T :  A l l  r i g h t .  

  3 T h a n k  y o u ,  M r .  H y m a n s o n .   

  4 M r .  W e a v e r ,  I  r e a l l y  - -  y o u  k n o w ,  t h e y  a r e  

  5 t h e  m o v i n g  p a r t y .  I  r e a l l y  t r y  t o ,  w h e n  I  m a k e  a  

  6 r e c o r d ,  k e e p  i t  c l e a n ,  a n d  g i v e  t h e  f o l k s  w h o  a r e  

  7 t h e  m o v i n g  p a r t y  t h e  o p p o r t u n i t y  t o  h a v e  t h e  l a s t  

  8 w o r d .

  9 I  a m  g o i n g  t o  l e t  y o u  m a k e  a n y  f i n a l  r e m a r k s  

 10 y o u  w a n t ,  b u t  I  a m  a l s o  g o i n g  t o  g i v e  M r .  A r n t z  a n d  

 11 M r .  H y m a n s o n  t h e  o p p o r t u n i t y  t o  s t i l l  g e t  t h e  f i n a l  

 12 w o r d .   

 13 I  a m  n o t  h a v i n g  a  t e n n i s  m a t c h  h e r e ,  e i t h e r ,  

 14 w h e r e  w e  j u s t  k e e p  p o i n t s  g o i n g  b a c k  a n d  f o r t h .

 15 S o  w h a t  i s  i t  d i d  t h a t  y o u  f e e l  c o m p e l l e d  t o  

 16 a d d r e s s  f o r  M r .  H y m a n s o n ' s  r e m a r k s ?   

 17 M R .  W E A V E R :   T w o  t h i n g s .   

 18 I  w i l l  d o  i t  u n d e r  o n e  m i n u t e .

 19 T H E  C O U R T : D o n ' t  t a l k  t o o  f a s t .   

 20 M R .  W E A V E R :  I  l e a r n e d  t h a t  l e s s o n  f r o m  y o u ,  

 21 t h a n k  y o u .   

 22 D r .  J a c o b s  w a s  n o t  r e f u s e d  t h e  a b i l i t y  t o  

 23 t e s t i f y ,  a s  w a s  j u s t  s a i d .   T h e y  m a d e  a  c h o i c e  t h a t  

 24 D r .  M a r m u r e a n u  w a s  t h e i r  o n l y  e x p e r t ,  n u m b e r  o n e .   

 25 N u m b e r  2 ,  I  w o u l d  j u s t  s i m p l y  s a y  t h a t  o n  
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  1 t h e  i s s u e  o f  t h e  o b j e c t i o n  a n d  t h e  i s s u e  o f  t h e  

  2 f o u n d a t i o n ,  t h e  o b j e c t i o n  o n  f o u n d a t i o n ,  a n d  t h e  

  3 o n l y  o b j e c t i o n  w h i c h  w a s  o n  f o u n d a t i o n  w a s  

  4 c o n f r o n t i n g  D r .  M a r m u r e a n u  w i t h  t h e  r e p o r t .   

  5 I f ,  a s  t h e  t r i a l  a d v o c a c y ,  a s  M r .  H y m a n s o n  

  6 s a i d ,  t h a t  t h a t  w a s  i m p e r m i s s i b l e ,  i t  i s  a l s o  t r i a l  

  7 a d v o c a c y  t h a t  w h e n  M r .  H y m a n s o n  t h e n  s a i d  t h a t  h e  

  8 w e n t  b a c k  t o  c o u n s e l  t a b l e ,  h a v i n g  s a i d  n o t h i n g  m o r e  

  9 d u r i n g  t h e  b e n c h  c o n f e r e n c e ,  a n d  t h o u g h t  i t  w a s  a  

 10 m i s t r i a l ,  n u m b e r  o n e ,  t h e r e  w a s  n o  m o t i o n  f o r  a  

 11 m i s t r i a l .   

 12 W h e n  t h e  C o u r t  s u m m a r i z e d  t h e  b e n c h  

 13 c o n f e r e n c e ,  w h i c h  i s  o n  t h e  r e c o r d ,  t h e r e  w a s  n o  

 14 p i p i n g  u p  t o  s a y  a n y t h i n g  o t h e r  t h a n  t h a t  i t  w a s  

 15 f o u n d a t i o n ,  h a v i n g  t o  d o  w i t h  c o n f r o n t a t i o n  o f  t h e  

 16 w i t n e s s  w i t h  t h e  d o c u m e n t ,  b e c a u s e  i t  w a s  e x t r i n s i c  

 17 e v i d e n c e .

 18 S o  a l l  o f  t h e s e  b e l a t e d  o b j e c t i o n s  a r e  

 19 w a i v e d ,  n u m b e r  o n e .   

 20 A n d ,  n u m b e r  2 ,  P l a i n t i f f  h a d  c o n t i n u a l  

 21 r e p e a t e d  o p p o r t u n i t y ,  e s p e c i a l l y  i f  t h i s  w a s  t h e  

 22 h u g e  i s s u e  t h e y  n o w  s a y  i t  w a s ,  a n d  k n e w  i t  f r o m  t h e  

 23 m o m e n t  t h a t  i t  h a p p e n e d ,  w h e n  t h e  C o u r t  k e p t  s a y i n g ,  

 24 i s  t h e r e  a n y t h i n g  m o r e  t h a t  t h e r e  n e e d s  t o  b e  

 25 a d d r e s s e d ,  t h a t  w o u l d  h a v e  b e e n  t h e  t i m e  t o  s a y ,  
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  1 y e s ,  t h i s  i s  a  b i g  i s s u e ,  a n d  w h i l e  w e  d i d n ' t  o b j e c t  

  2 o n  a n y t h i n g  o t h e r  t h a n  f o u n d a t i o n ,  n o w  w e  a r e  

  3 o b j e c t i n g  o n  t h e s e  o t h e r  g r o u n d s .   

  4 T h a t  w a s  n e v e r  b r o u g h t  u p  t h a t ,  a n d  t h e r e  

  5 w a s  n e v e r  m a d e  a n y  i s s u e  o f  m e  g e t t i n g  t h i s  r e p o r t  

  6 a n d  t h i s  a r t i c l e  i n  f r o n t  o f  t h e  j u r y  a f t e r  t h e  f a c t  

  7 w a s  b e c a u s e  o f  m y  b e i n g  d i s a d v a n t a g e d  b y  

  8 D r .  M a r m u r e a n u  c o n s t a n t l y  t e l l i n g  t h e  j u r y  a n s w e r s  

  9 t h a t  w e r e  i n a c c u r a t e .   

 10 I t  w a s n ' t  m e  t r y i n g  t o  g e t  i t  i n  f r o n t  o f  

 11 t h e  j u r y  b e f o r e .   

 12 T H E  C O U R T :   T h a n k  y o u ,  M r .  W e a v e r .   

 13 M r .  A r n t z ,  d i d  y o u  s o m e  f i n a l  r e m a r k s  b e f o r e  

 14 w e  c o n c l u d e  f o r  t o d a y ,  a n d  I  w i l l  s a y  f o r  t h e  r e c o r d  

 15 t h a t  I  a m  g r a t e f u l  t h a t  w e  a r e  g o i n g  t o  h a v e  t o  c o m e  

 16 u p  w i t h  a  n e w  d a t e  o b v i o u s l y  f o r  m e  t o  a n n o u n c e  t h e  

 17 d e c i s i o n ,  b e c a u s e  I  w i l l  t a k e  t h e  t i m e  t o  r e a l l y  

 18 d i g e s t  e v e r y t h i n g  w e  h a v e  t a l k e d  a b o u t  h e r e  t o d a y .

 19 I  w i l l  g o  b a c k  a n d  r e v i e w  t h e  t r a n s c r i p t ,  

 20 a n d  d o  a l l  o f  t h e  t h i n g s  t h a t  y o u  a l l  a s k e d  m e  t o  

 21 d o .   

 22 G o  a h e a d ,  M r .  A r n t z .   

 23 M R .  A R N T Z :  L e t  m e  a d d r e s s  t h e  q u e s t i o n  o f  a  

 24 m i s t r i a l .   

 25 W e  d i d  t a l k  a b o u t  m o v i n g  f o r  a  m i s t r i a l ,  b u t  
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  1 t h a t  i s  n o t  a  d e c i s i o n  t h a t  c o m e s  e a s i l y .   W h e n  y o u  

  2 a r e  i n  t h e  m i d d l e  o f  t r i a l ,  y o u  h a v e  t o  e v a l u a t e  a  

  3 l o t  o f  d i f f e r e n t  t h i n g s .

  4 O n e  o b v i o u s l y  i s  e x p e n s e .   I  d i d n ' t  h a v e  t h e  

  5 m e a n s  t o  p u r c h a s e  t h e  e n t i r e  t r a n s c r i p t ,  s o  I  

  6 p u r c h a s e d  t h e  p a r t  r e g a r d i n g  D r .  M a r m u r e a n u ,  b u t  I  

  7 d i d n ' t  b u y  a n y t h i n g  e l s e .   

  8 B u t  t h a t ' s  a  j u d g m e n t  c a l l .   I t  i s  n o t  

  9 s o m e t h i n g  y o u  h a v e  t o  d o  t o  g e t  a  n e w  t r i a l .   I t  

 10 c e r t a i n l y  w o u l d  h a v e  b e e n  a p p r o p r i a t e  h e r e ,  b u t  w e  

 11 f o l l o w e d  t h e  w i s h e s  o f  o u r  c l i e n t s ,  b e c a u s e  t h e y  

 12 d i d n ' t  w a n t  t o  h a v e  t o  c o m e  b a c k  a g a i n .   

 13 A s  i t  r e l a t e s  D r .  M a r m u r e a n u ' s  t r u t h f u l n e s s ,  

 14 b e c a u s e  h e  j u s t  b r o u g h t  i t  u p  a g a i n ,  i f  y o u  l o o k  a t  

 15 t h e  r e p o r t ,  h e  i s  r i g h t  t h a t  M a r m u r e a n u  h a d  t h e  d a t e  

 16 w r o n g .   I t  w a s n ' t  2 0 1 3 .   I t  w a s  2 0 1 4  a n d  2 0 1 5 .   

 17 T h e  r e p o r t  w a s  - -  t h e  a r t i c l e  w a s  2 0 1 7 ,  b u t  

 18 t h e  s t u d y  c a m e  o u t  i n  2 0 1 4  a n d  2 0 1 5 .   B u t  t h e r e  i s  

 19 n o t h i n g  t h a t  h e  t a l k e d  a b o u t  i n  t h a t  a r t i c l e  t h a t  

 20 c o u l d  e v e r  a m o u n t  t o  a  s u b s t a n t i v e  

 21 m i s r e p r e s e n t a t i o n .   

 22 A n d  I  d o n ' t  k n o w  t h a t  t h e r e  w e r e  

 23 m i s r e p r e s e n t a t i o n s ,  b u t  t h e y  c e r t a i n l y  d i d n ' t  g o  t o  

 24 t h e  s u b s t a n c e  o f  w h a t  h e  w a s  g e t t i n g  a t .   

 25 A n d  w h e n  y o u  s t a r t  w i t h  a  q u e s t i o n  o f ,  i s n ' t  
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  1 i t  t r u e  t h a t  t h e  S t a t e  h a s  d e t e r m i n e d  t h a t  y o u  a r e  

  2 o n e  o f  t h e  7  w o r s t  c a r d i o v a s c u l a r  s u r g e o n s ,  t h a t  

  3 b e l l  i s  d o n e .   T h a t  j u r y  h a s  h e a r d  i t .   

  4 T h e r e  i s  n o  w a y  t o  g e t  o u t  o f  i t ,  u n l e s s  y o u  

  5 a d m i t  t h i s  e x t r i n s i c  e v i d e n c e ,  w h i c h  w e  w e r e n ' t  

  6 g o i n g  t o  s t i p u l a t e  t o  t h a t .   W h y  w o u l d  w e ;  i t  w a s  

  7 e r r o r  f o r  i t  t o  d i s c u s s e d  a t  a l l .

  8 I f  w e  h a d  s t i p u l a t e d  t o  i t  b e i n g  a d m i t t e d ,  

  9 w e  p r o b a b l y  w o u l d  h a v e  l o s t  o u r  r i g h t  t o  e v e n  o b j e c t  

 10 t o  i t  a t  t h i s  p o i n t .   

 11 T h a t ' s  a l l  I  h a v e .

 12 T H E  C O U R T :   A l l  r i g h t .

 13 I  r e a l l y  t h a n k  y o u  a l l .   N o w  I  n e e d  t o  

 14 f i g u r e  f r o m  o u r  c a l e n d a r s  - -

 15 M R .  A R N T Z :  C a n  I  a s k  o n e  t h i n g ,  i f  i t  i s  

 16 p o s s i b l e ,  i s  t h e r e  a n y w a y  t h a t  y o u  c a n  i s s u e  y o u r  

 17 d e c i s i o n  b e f o r e  w e  a r e  s u p p o s e d  t o  c o m e  b a c k ,  

 18 b e c a u s e  t h e r e  i s  a n  i s s u e  t h a t  I  m i g h t  b r i n g  u p  o n  

 19 t h e  a t t o r n e y  f e e s  m o t i o n ,  i f  y o u  r u l e  a g a i n s t  u s ,  

 20 a n d  I  w o u l d  l i k e  t o  h a v e  s o m e  w a r n i n g  o f  t h a t .

 21 T H E  C O U R T :   W e l l ,  h e r e  i s  t h e  p r o s  a n d  t h e  

 22 c o n s  o f  t h a t .   I f  I  a m  g o i n g  t o  d o  i t  t h a t  w a y ,  I  

 23 n e e d  t o  2  C o u r t  d a t e s .

 24 I  n e e d  t o  h a v e  o n e  C o u r t  d a t e  w h e r e  w e  c o m e  

 25 b a c k  f o r  t h i s  d e c i s i o n ,  a n d  t h e n  I  n e e d  t o  h a v e  o n e  
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  1 C o u r t  d a t e  w h e r e  w e  i n  t h e  f u t u r e  t o  a d d r e s s  i t ,  a n d  

  2 t h e n  v a c a t e  i t  i f  n o t  n e e d e d .   

  3 A n d  t h e  r e a s o n  I  w o u l d  n e e d  t o  d o  t h a t  i s  

  4 b e c a u s e  I  a m  n o t  g o i n g  t o  t r y  t o  a u t h o r  a  l e n g t h y  

  5 m i n u t e  o r d e r  o n  t h i s  i s s u e  w h e n  I  k n o w  w h a t  m y  

  6 s c h e d u l e s  a r e  l i k e  r i g h t  n o w .   

  7 I  l i t e r a l l y  s p e n d  e v e r y  m i n u t e  t h a t  I  a m  n o t  

  8 i n  C o u r t  t r y i n g  t o  t r i a g e  m y  c r i m i n a l  c a l e n d a r s  f o r  

  9 w h a t  c a n  h e a r d  i n  t h e  v e r y  s h o r t  9 0  m i n u t e  w i n d o w s  

 10 t h a t  w e  a r e  b e i n g  g i v e n  f o r  o u t  o f  c u s t o d y  a n d  i n  

 11 c u s t o d y  m a t t e r s .

 12 A n d  I  s p e n d  a l l  d a y ,  e v e r y  d a y  T h u r s d a y ,  

 13 w h i c h  I  h a v e  n o w  l o s t  h a l f  o f  t h a t  d a y  t o w a r d s  t h a t  

 14 i s s u e  a n y w a y ,  n o t  l o s t  i t  f o r  r e a s o n ,  b u t  l o s t  i t  

 15 t o w a r d s  t h a t  i s s u e .   

 16 A n d  I  a m  g o i n g  t o  h a v e  t o d a y ,  F r i d a y ,  a n d  I  

 17 w i l l  b e  w o r k i n g  t h i s  w e e k e n d  s t i l l  t r y i n g  t o  f i g u r e  

 18 o u t  h o w  w e  a r e  g o i n g  t o  m a k e  M o n d a y  a n d  W e d n e s d a y ' s  

 19 c a l e n d a r s  w o r k ,  n o t  t h e  l e a s t  o f  w h i c h  w e  a l s o  h a v e  

 20 a  T u e s d a y  c i v i l .   

 21 S o  I  j u s t  d o n ' t  h a v e  t h e  l u x u r y .  I  k n o w  

 22 m y s e l f  t o  w r i t e  a  m i n u t e  o r d e r  t h a t  w o u l d  d o  t h i s  

 23 j u s t i c e .

 24 S o  m y  p r e f e r e n c e  w o u l d  b e ,  i f  w e  a r e  g o i n g  

 25 t o  w a n t  t o  w a i t  o n  t h e  a t t o r n e y s '  f e e s  a r g u m e n t  i s ,  
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  1 l e t ' s  d o  a  q u i c k  r e t u r n  s e t t i n g .   

  2 I  c a n  e v e n  d o  i t  n e x t  T u e s d a y  o n  t h e  r e g u l a r  

  3 c a l e n d a r ,  i f  i t  i s  g o i n g  t o  b e  t h a t ,  a n d  n o t  

  4 i n c l u s i v e  o f  t h e  o t h e r  a r g u m e n t s ,  s h o u l d  t h e y  s t i l l  

  5 n e e d  t o  b e  m a d e ,  w e  c a n  d o  t h a t .   

  6 A n d  t h e n  I  c a n  h a v e  a  s e p a r a t e  d a t e  s e t  t o  

  7 r e t u r n  f o r  t h e  a r g u m e n t  o n  t h e  a t t o r n e y s '  f e e s ,  b u t  

  8 I  w a n t e d  t o  o f f s e t  t h a t  i s  b e c a u s e  o f  - -  

  9 M R .  A R N T Z :  O k a y .  

 10 A n d  I  w a n t  t o  b e  c l e a r ,  t h e  r e a s o n  I  a m  n o t  

 11 t e l l i n g  y o u  n o w  w h a t  t h e  o t h e r  i s s u e  i s ,  i s  o n l y  

 12 b e c a u s e  I  d o n ' t  w a n t  y o u  t o  b e  d i s t r a c t e d  b y  i t .

 13 I  d o n ' t  w a n t  i t  t o  i n f l u e n c e  y o u  i n  a n y  w a y .  

 14 I  a m  h a p p y  t o  t e l l  c o u n s e l ,  s o  i f  t h e y  w a n t  m e  t o  

 15 s e n d  a n  e - m a i l  o u t l y i n g  w h a t  i t  i s  t h a t  I  a m  t a l k i n g  

 16 a b o u t ,  s o  t h a t  t h e y  a r e  n o t  s u r p r i s e d  b y  i t ,  b u t  

 17 t h e r e  i s  s o m e t h i n g  I  w o u l d  b r i n g  u p  i f  w e  g o t  t o  t h e  

 18 p h a s e  o f  a t t o r n e y s '  f e e s  t h a t  h a p p e n e d  t h a t  I  n e e d  

 19 t o  a t  l e a s t  m a k e  t h e  C o u r t  a w a r e  o f .

 20 I  d o n ' t  w a n t  i t  t o  i n f l u e n c e  y o u r  d e c i s i o n  

 21 o n  t h i s .

 22 T H E  C O U R T : W h y  d o n ' t  w e  j u s t  c o m e  b a c k  

 23 n e x t  T u e s d a y  f o r  t h i s  d e c i s i o n ,  a n d  t h e n  I  w i l l  j u s t  

 24 l e a v e  i t  a t  t h a t .   

 25 A n d  i f  w e  n e e d  t o  r e s c h e d u l e  t o  h e a r  t h e  
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  1 a t t o r n e y s '  f e e s  m o t i o n s ,  w e  w i l l  j u s t  s e t  t h e m  a t  

  2 t h a t  d a t e ,  w h a t e v e r  i s  a  c o n v e n i e n t  d a t e .

  3 I  k n o w  t h a t  n e x t  T h u r s d a y  i s  b a d  f o r  t h e  

  4 C o u r t .   N e x t  F r i d a y  i s  g o o d  f o r  t h e  C o u r t  i n  t e r m s  

  5 o f  w h e n  w e  c a n  c o m e  a n d  o f f s e t .

  6 A n d  w e  a r e  n o t  i n  t r i a l s  r i g h t  n o w ,  s o  

  7 a r g u a b l y  I  w o u l d  h a v e  a  T u e s d a y  a f t e r n o o n  o r  a  

  8 W e d n e s d a y  m o r n i n g .

  9 B u t  r e a l l y ,  a g a i n ,  I  a m  c h o c k a b l o c k  w h e n  i t  

 10 c o m e s  t o  t h e  e a r l y  p a r t  o f  t h e  w e e k  a s  w e l l  w i t h  a l l  

 11 o f  t h e s e  c a l e n d a r  u p d a t e s  a n d  c h a r g e s  t h a t  o c c u r  b y  

 12 t h e  m i n u t e  w h e n  i t  c o m e s  t o  t h e s e  c r i m i n a l  

 13 c a l e n d a r s .   

 14 S o ,  r e a l l y ,  i d e a l l y ,  i t  w o u l d  b e  t o  r e s e t  i t  

 15 n e x t  F r i d a y ,  o r  t h e  f o l l o w i n g  w e e k ,  a n d  w e  w o u l d  

 16 h a v e  t o  f i g u r e  t h a t  o u t .   

 17 M R .  A R N T Z :  O k a y .

 18 T H E  C O U R T :   S o  w e  w i l l  j u s t  c o m e  b a c k  n e x t  

 19 w e e k .   

 20 I s  t h a t  a v a i l a b l e  f o r  y o u  a l l  t o  b e  p r e s e n t ;  

 21 I  w i l l  d o  i t  t e l e p h o n i c a l l y  w i t h  y o u ,  i f  y o u  d o n ' t  

 22 m i n d ,  b e c a u s e  t h e r e  w o n ' t  b e  a n y  f u r t h e r  a r g u m e n t .   

 23 M R .  A R N T Z :  T h a t ' s  f i n e .

 24 T H E  C O U R T :  I  w i l l  a n n o u n c e  t h e  d e c i s i o n  n e x t  

 25 T u e s d a y  o n  t h e  r e g u l a r  c a l e n d a r .   
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  1 M r .  W e a v e r ,  d o e s  t h a t  w o r k  f o r  y o u ?   

  2 M R .  W E A V E R :  Y e s ,  Y o u r  H o n o r .   

  3 T h a n k  y o u .   

  4 T H E  C O U R T :   M s .  H u e t h ,  d o e s  t h a t  w o r k  f o r  

  5 y o u ?   

  6 M S .  H U E T H :  Y e s ,  Y o u r  H o n o r .   

  7 T H E  C O U R T :   A n d ,  c o u n s e l ,  I  t h i n k  i n  t h e  

  8 C o u r t  w e  a r e  s a y i n g  y e s .

  9 B u t  M r .  H y m a n s o n  a n d  A r n t z ,  i s  t h a t  o k a y  f o r  

 10 y o u ?   

 11 M R .  A R N T Z :  Y e s .   

 12 M R .  P H I L I P  H Y M A N S O N :   Y e s .

 13 T H E  C O U R T : W e  w i l l  p u t  y o u  o n  t h e  - -  I  a m  

 14 t r y i n g  t o  t h i n k  i f  w e  n e e d  t o  o f f s e t  i t  o r  n o t .  W e  

 15 d o n ' t  n e e d  t o .

 16 L e t ' s  p u t  i t  o n  t h e  9 : 0 0  o ' c l o c k  c a l e n d a r .   

 17 I t  w i l l  b e  f o r  t h e  C o u r t  t o  a n n o u n c e  t h e  d e c i s i o n  o n  

 18 j u s t  t h e  i s s u e  o f  t h e  P l a i n t i f f s '  N R C P  5 9  m o t i o n  f o r  

 19 a  n e w  t r i a l  a s  i t  i s  o n  t h e  c a l e n d a r  t o d a y .

 20 A n d  t h e n  w e  w i l l  g o  f r o m  t h e r e ,  t o  t h e  

 21 e x t e n t  t h a t  t h a t  r u l i n g  d i c t a t e s  i t .

 22 M R .  A R N T Z :  I s  t h a t  a  n o r m a l  l o n g  m o t i o n  

 23 c a l e n d a r ?

 24 T H E  C O U R T :   T h a t  i s  m y  o n l y  c i v i l  l o n g  

 25 m o t i o n  c a l e n d a r .   
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  1 M R .  A R N T Z :  C a n  I  s u g g e s t  m a y b e  9 : 3 0 ,  s o  t h a t  

  2 y o u  c a n  g o  t h r o u g h  a l l  o f  t h e  o t h e r  o n e s ?   

  3 T H E  C O U R T :  I f  o n l y  I  c a n  g e t  t h r o u g h  t h e m  

  4 t h a t  q u i c k l y .

  5 I  w a s  g o i n g  t o  s t a r t  a t  9 : 0 0  a n d  c a l l  y o u  

  6 a l l  f i r s t ,  l i k e l y ,  d e p e n d i n g  o n  w h a t  e l s e  i s  o n  t h e  

  7 c a l e n d a r .   

  8 B e c a u s e ,  a s  I  m e n t i o n e d ,  m y  l a s t  2  T u e s d a y  

  9 c a l e n d a r s  h a v e  b e e n  2  a n d  3  m a t t e r s  r e s p e c t f u l l y ,  

 10 a n d  I  h a v e  b e e n  2  a n d  3  h o u r s  i n  a r g u m e n t  

 11 r e s p e c t i v e l y .   

 12 I t  i s  j u s t  t h e  w a y  t h e s e  t h i n g s  g o .

 13 M R .  A R N T Z :  I  w a s  g o i n g  t o  s a y  o n  b e h a l f  o f  

 14 t h o s e  o t h e r  l a w y e r s ,  t a k e  u s  l a t e r .

 15 T H E  C O U R T : T h e  o n l y  o p t i o n  I  c a n  d o  f o r  

 16 y o u  t h e n ,  i s  w h y  d o n ' t  w e  d o  t h i s ,  I  w i l l  p u t  y o u  a t  

 17 1 0 : 3 0 .   

 18 T h a t  i s  n o r m a l l y  a  s e s s i o n  t h a t  I  h a v e  o p e n  

 19 f o r  c a s t  m a n a g e m e n t  c o n f e r e n c e s ,  b u t  t y p i c a l l y  I  

 20 h a v e  b e e n  j u s t  g r a n t i n g  b a s i c a l l y  t h e  d a t e s ,  a n d  t h e  

 21 J C C R  t h e s e  d a y s ,  b e c a u s e  I  d o n ' t  w a n t  t o  h o l d  t h i n g s  

 22 u p .

 23 A n d  I  h a v e n ' t  b e e n  h a v i n g  t h o s e ,  b e c a u s e  m y  

 24 9 : 0 0  o ' c l o c k  c a l e n d a r  h a s  r e a l l y  c r e a t e d  t h o s e  

 25 p r o b l e m s  w i t h  h a v i n g  t h o s e  h e a r i n g s ,  a n d  I  d o n ' t  
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  1 w a n t  t o  h o l d  t h o s e  f o l k s  u p .

  2 S o  w h y  d o n ' t  w e  p u t  y o u  a t  1 0 : 3 0 .   T h a t  a t  

  3 l e a s t  g i v e s  u s  a  r e a s o n a b l e  o p p o r t u n i t y  t o  c o m p l e t e  

  4 t h e  9 : 0 0  o ' c l o c k  c a l e n d a r .   

  5 A n d  i f  y o u  e n d  u p  h a v i n g  t o  b e  d e l a y e d  a  

  6 l i t t l e  b i t ,  I  w i l l  h a v e  a n  e - m a i l  g e t  s e n t  o u t  t o  

  7 y o u  a l l ,  l i k e  I  d i d  w h e n  w e  w e r e  d e l a y e d  t h i s  

  8 m o r n i n g ,  a t  l e a s t  t o  t h e  f o l k s  o n  t h e  p h o n e ,  b e c a u s e  

  9 y o u  a l l  h a d  b e e n  t o l d  i n  p e r s o n  w h a t  w a s  g o i n g  o n .   

 10 B u t  w e  w i l l  s e n d  a n  e - m a i l  a n d  s a y ,  l o o k ,  i t  

 11 i s  n o t  g o i n g  t o  b e  1 0 : 3 0 ,  i t  w i l l  b e  1 0 : 4 5  o r  

 12 s o m e t h i n g  l i k e  t h a t .

 13 B u t  w i l l  t a r g e t  1 0 : 3 0 .   Y o u r  r i s k  a t  t h a t  i s  

 14 a g a i n  i f  I  g e t  p u s h e d  b a c k  o n  t h e  9 : 0 0  o ' c l o c k  

 15 c a l e n d a r ,  y o u  m i g h t  b e  a f t e r  1 0 : 3 0 .   

 16 I f  y o u  w e r e  o n  t h e  9 : 0 0 ,  I  c o u l d  e n d e a v o r  t o  

 17 c a l l  y o u  f i r s t .

 18 B u t  I  a m  w i t h  y o u ,  l e t ' s  j u s t  o f f s e t  i t  a  

 19 l i t t l e  b i t .  I  h a v e n ' t  l o o k e d  a h e a d  t o  T u e s d a y ,  s o  i t  

 20 c o u l d  t u r n  o u t  t h a t  i t  i s  j u s t  a  f e w  m a t t e r s ,  a n d  

 21 t h e y  a r e  q u i c k l y  d i s p o s e d  o f ,  a n d  w e  a r e  g o o d  t o  g o  

 22 r i g h t  a t  1 0 : 3 0 ,  a n d  t h a t  i s  w h a t  I  w i l l  t r y  t o  d o .

 23 B u t  i f  I  c a n ' t ,  w e  w i l l  l e t  y o u  k n o w  i f  w e  

 24 a r e  g o i n g  t o  b e  l a t e r ,  b u t  w e  w i l l  p l a n  f o r  1 0 : 3 0 .   

 25 M R .  A R N T Z :  A n d ,  Y o u r  H o n o r  i f  I  c o u l d ,  m y  
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  1 f r i e n d  h e r e  h a s  t o l d  m e  t h a t  I  h a v e  a  H o w a r d  C o s e l l  

  2 p e r s o n a l i t y ,  y o u  e i t h e r  l o v e  m e  o r  h a t e  m e .

  3 I  h o p e  t h a t  I  h a v e  d o n e  n o t h i n g  t o  y o u  t o  

  4 s u g g e s t  t h a t  I  d o n ' t  r e s p e c t  y o u ,  Y o u r  H o n o r .   

  5 T H E  C O U R T :   I  a m  v e r y  f o n d  o f ,  a n d  I  t h i n k  

  6 v e r y  h i g h l y  o f  a l l  o f  t h e  c o u n s e l  i n  t h i s  c a s e ,  

  7 d e s p i t e  a g a i n  t h e  f a c t  t h a t  w e  a r e  c o n f r o n t e d  w i t h  

  8 p o t e n t i a l  e r r o r s  i n  o u r  c a s e ,  I  a l w a y s  r e s p e c t  

  9 c o u n s e l  f o r  t h e  o p p o r t u n i t y  t o  d o  t h a t .  

 10 I t  i s  r e a l l y  f u n n y ,  b e c a u s e  I  a m  r e a l l y  o n e  

 11 o f  t h e  l a s t  p e o p l e  t o  g e t  o f f e n d e d  e v e r  b y  j u s t  

 12 a b o u t  a n y t h i n g ,  b u t  c e r t a i n l y  n o t  b y  a n  a t t o r n e y  

 13 q u e s t i o n i n g  i n  h i n d s i g h t  t h a t  t h i n g s  c o u l d  h a v e  b e e n  

 14 d o n e  d i f f e r e n t l y  o r  b e t t e r ,  t h a t  i s  t h e  o n l y  w e  w a y  

 15 t h a t  w e  c a n  l e a r n .

 16 I  a m  n e v e r  o f f e n d e d  w h e n  o u r  A p p e l l a t e  

 17 C o u r t s  t e l l  u s  o t h e r w i s e .  I  s o m e t i m e s  d i s a g r e e  w i t h  

 18 t h e i r  r a t i o n a l  f o r  t e l l i n g  u s  o t h e r w i s e ,  t h a t  w e  d i d  

 19 s o m e t h i n g  i n c o r r e c t ,  b u t  I  a m  n e v e r  o f f e n d e d  b y  

 20 t h a t ,  b e c a u s e  t h i s  i s ,  a g a i n ,  t h e  o n l y  w a y  w e  c a n  

 21 l e a r n  a n d  i m p r o v e  a s  j u d g e s .   

 22 S o  I  a p p r e c i a t e  t h e  o p p o r t u n i t y  t o  r e v i s i t  

 23 t h e s e  t h i n g s  a n d  t o  h e a r  t h e s e  a r g u m e n t s .  A n d  i t  

 24 d o e s  b r i n g  b a c k  s o m e  m o r e  d e t a i l e d  m e m o r i e s  o f  t h e  

 25 c a s e  t h a n  e v e n  I  h a d  r e a d i n g  t h r o u g h  t h e  b r i e f i n g s .
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  1 S o  t h e  a r g u m e n t  i s  v e r y  v a l u a b l e ,  a n d  

  2 w e  w i l l  b e  r e a d y  t o  r e s o l v e  t h i s  m a t t e r  n e x t  

  3 T u e s d a y  f o r  s u r e .   

  4 A n d  w e  w i l l  u n d e r s t a n d  t h a t  s h o u l d  

  5 t h e  C o u r t  u l t i m a t e l y  d e t e r m i n e  t h a t  a  n e w  

  6 t r i a l  i s  n o t  w a r r a n t e d ,  w e  w i l l  t h e n  s e t  a  

  7 f u t u r e  d a t e  f o r  t h e  a r g u m e n t  o n  t h e  

  8 a t t o r n e y s '  f e e s  a n d  c o s t s .

  9 M R .  A R N T Z :  T h a n k  y o u ,  Y o u r  H o n o r .

 10 M R .  P H I L I P  H Y M A N S O N :  T h a n k  y o u .

 11 T H E  C L E R K :  J u n e  1 6 ,  1 0 : 3 0 .   

 12 T H E  C O U R T :  J u n e  1 6 ,  1 0 : 3 0 .  

 13 M R .  P H I L I P  H Y M A N S O N :  T h a n k  y o u .   

 14 T H E  C O U R T :  B y e - b y e ,  I  a m  g o i n g  t o  

 15 h a n g  u p  t h e  p h o n e  n o w .

 16

 17        ( P r o c e e d i n g s  a d j o u r n e d . )
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  1 R E P O R T E R ' S  C E R T I F I C A T E  

  2

  3 S T A T E  O F  N E V A D A  )

  4                 )  s s .

  5 C L A R K  C O U N T Y     )  

  6

  7

  8 I ,  R o b e r t  A .  C a n g e m i ,  a  c e r t i f i e d  

  9 c o u r t  r e p o r t e r  i n  a n d  f o r  t h e  S t a t e  o f  

 10 N e v a d a ,  h e r e b y  c e r t i f y  t h a t  p u r s u a n t  t o  N R S  

 11 2 3 9 B . 0 3 0  I  h a v e  n o t  i n c l u d e d  t h e  S o c i a l  

 12 S e c u r i t y  n u m b e r  o f  a n y  p e r s o n  w i t h i n  t h i s  

 13 d o c u m e n t .

 14 I  f u r t h e r  c e r t i f y  t h a t  I  a m  n o t  a  

 15 r e l a t i v e  o r  e m p l o y e e  o f  a n y  p a r t y  i n v o l v e d  i n  

 16 s a i d  a c t i o n ,  n o r  a  p e r s o n  f i n a n c i a l l y  

 17 i n t e r e s t e d  i n  s a i d  a c t i o n .

 18

 19

 20           ( s i g n e d )  / s /  R o b e r t  A .  C a n g e m i

 21            _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _

 22            R O B E R T  A .  C A N G E M I ,  C C R  N O .  8 8 8
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  1        C  E  R  T  I  F  I  C  A  T  E

  2 S T A T E  O F  N E V A D A  )

  3                 )  s s .

  4 C L A R K  C O U N T Y     )  

  5

  6

  7

  8

  9 I ,  R o b e r t  A .  C a n g e m i ,  C C R  8 8 8 ,  d o  

 10 h e r e b y  c e r t i f y  t h a t  I  r e p o r t e d  t h e  f o r e g o i n g  

 11 p r o c e e d i n g s ,  a n d  t h a t  t h e  s a m e  i s  t r u e  a n d  

 12 a c c u r a t e  a s  r e f l e c t e d  b y  m y  o r i g i n a l  m a c h i n e  

 13 s h o r t h a n d  n o t e s  t a k e n  a t  s a i d  t i m e  a n d  p l a c e .   

 14

 15

 16     ( s i g n e d )  / s /  R o b e r t  A .  C a n g e m i

 17     _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _

 18 R o b e r t  A .  C a n g e m i ,  C C R  8 8 8  

 19 C e r t i f i e d  C o u r t  R e p o r t e r  

 20 L a s  V e g a s ,  N e v a d a

 21
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(120:20)(121:25)(123:2)(123:5)(123:9)(123:20)(123:22)
(123:23)(124:2)(124:10)(124:14)(124:15)(125:1)(125:3)
(125:5)(125:19)(126:18)(127:3)(127:4)(127:9)(127:10)
(127:15)(127:20)(127:21)(129:12)(129:13)(129:20)
(130:1)(130:2)(130:9)(130:14)(130:25)(131:1)(131:4)
(131:13)(131:16)(131:19)(133:11)(133:12)(133:13)
(134:20)(134:21)(135:1)(135:3)(135:5)(135:10)(135:13)
(136:2)(136:5)(136:16)(137:2)(137:5)(137:7)(137:9)
(137:15)(137:16)(137:17)(137:18)(137:23)(138:2)(138:3)
(138:4)(139:9)(139:10)(139:13)
your (3:11)(6:16)(6:19)(11:9)(14:3)(14:12)(14:14)
(18:11)(30:22)(31:13)(33:11)(33:16)(36:19)(37:10)
(45:20)(46:1)(47:11)(50:12)(50:19)(50:21)(50:25)
(52:21)(52:24)(59:21)(59:24)(66:18)(66:25)(67:3)
(68:10)(68:11)(69:4)(70:14)(75:24)(76:18)(77:14)
(77:16)(80:22)(82:20)(84:14)(84:15)(85:5)(85:7)(85:9)
(85:12)(86:6)(89:9)(89:23)(90:2)(94:7)(100:18)(112:23)
(113:2)(114:4)(114:10)(114:15)(115:8)(115:24)(116:10)
(116:17)(116:25)(117:1)(117:5)(117:18)(118:2)(118:14)
(119:1)(119:12)(120:16)(122:12)(123:19)(123:22)(124:3)
(124:4)(124:13)(125:1)(126:14)(126:22)(126:23)(126:24)
(127:1)(131:16)(133:20)(135:2)(135:6)(137:13)(137:25)
(138:4)(139:9)

Z
zero (86:19)

yesterday zero
168
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TRAN

IN THE EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

DARELL MOORE, ET AL, )
)

Plaintiffs, )
)

vs. ) Case No. A-17-766426-C
) Dept. No. 25

JASON LASRY, M.D., ET AL,)
)

  Defendants.  )

JURY TRIAL

Before the Honorable Kathleen Delaney

Wednesday, February 12, 2020, 11:30 a.m.

Reporter's Transcript of Proceedings
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APPEARANCES:

For the Plaintiffs: Breen Arntz, Esq.
Philip Hymanson, Esq.
Joseph Hymanson, Esq.

For the Defendants: Robert McBride, Esq.
Keith Weaver, Esq.
Alissa Bestick, Esq.
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I N D E X

Jury Instruction conference - Pg. 4
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Las Vegas, Nevada, Wednesday, February 12, 2020

* * * * *

(Thereupon, the following proceedings were

had out of the presence of the jury.):

THE COURT: We're resuming the trial in the

matter of Moore versus Lasry and Bartmus.

We do not have the jurors present at this

time because the primary purpose for convening today

at 11:30 was to settle jury instructions.

Before we do that however I want to address

the two matters that were raised at the end of the

day yesterday.

The first matter that was raised, or at

least I guess the first matter I'm going to discuss,

was raised with Mr. Arntz, who asked for the

admission of I believe it was Joint Proposed -- or

Joint Exhibit 203.

MR. ARNTZ: 203 and 210.

THE COURT: And those were related to

medical bills of St. Rose and Kindred Hospital.

MR. ARNTZ: That's correct.

THE COURT: And a bit of an argument was

made yesterday, but I did indicate I'd give counsel

an opportunity to make a rebuttal argument if they

AA02989
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wish to make today.

Mr. Arntz, do you want to highlight

anything for why you believe the evidence you

provided is sufficient to not only relate these bills

to the injury, but also the reasonableness of them to

be able to be entered without objection?

MR. ARNTZ: So the bills themselves, the

treatment, nobody disputed any of that.

I asked for expert testimony from Dr.

Barcay I think it was, and he agreed the

hospitalization associated with the amputation and

recovery was appropriate.

I didn't ask him to sign off on the amount

of the bills because we've put this before Your Honor

before the trial, and it was ruled we could put the

bills to the jury, have them determine if they are

reasonable.

The only issue was whether I linked them up

to malpractice, which I did through Dr. Marmareano.

THE COURT: Mr. Weaver.

MR. WEAVER: Thank you, Your Honor.

I would briefly say, there still needs to

be expert testimony on whether or not the bills are

reasonable and customary.

THE COURT: It's my understanding certainly

AA02990
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that you have to have expert testimony that the

treatment what the bills are for is causally-related,

it's necessary related to the injury.

I don't dispute that, and I think -- I

don't think there's any way to dispute we have that.

But I hear you saying that there needs to

be an additional layer of expert testimony to testify

that the bills themselves, the amount of them, are

reasonable and customary in the jurisdiction, and I

don't have any authority related to that.

MR. WEAVER: We'll get to that quickly.

But two things about that, Your Honor, even

on the point of the tie-in to the treatment, Dr.

Marmareano did not testify that it was tied to it.

Neither did Dr. Barcay.

So there's that issue that it hasn't been

tied to the reasonableness and customary not only in

an amount, but the care and treatment, and especially

anything having to do with any of the rehab what is

reasonable, and customary, and necessary.

But here's an additional issue:

If as Plaintiff says on the 25th Mr. Moore

would have been admitted into the hospital for I

guess three or four days like the time before, that

was a very significant amount of time before, so that

AA02991
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at a minimum there needed to be expert testimony on

was -- had he been admitted on the 25th, to deduct it

from the amount from the 28th through the conclusion

of the rehab, or there has been whatever amount would

have been incurred had he been hospitalized on the

25th.

THE COURT: I actually struggled to connect

with it, thought it was -- had just been a long day,

but I'm still struggling to connect with it.

Why if something else hypothetically

occurred that didn't incur these bills, are you able

to go to the jury to be determined for

reasonableness?

MR. WEAVER: For the simple fact that if

they are claiming the malpractice caused this lump

sum amount, but had the malpractice not occurred, it

would have been a lesser amount, then that lesser

amount needs to be deducted from what that total

amount would be.

So for example if an allegation is that

there should have been a laparoscopic appendectomy

instead of an open procedure because it wasn't

diagnosed in time, you wouldn't deduct from the total

amount of the open procedure, which would have more

hospitalization, at least what the amount of the

AA02992



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

BILL NELSON & ASSOCIATES 702.360.4677
Certified Court Reporters Fax 702.360.2844

8

laparoscopy would be for the lesser amount.

THE COURT: That would have been otherwise

necessitated.

MR. WEAVER: Exactly.

THE COURT: I understand your argument.

MR. WEAVER: Whatever that is, 150, 1,000

or 90,000 or whatever it was from 2015, I don't know,

but if that were established to be the bench mark,

there would have needed to be expert testimony to say

what that was.

So to ding us with an extra huge amount

that would have been incurred anyway is extra

problematic.

But the bigger point is, there needed to be

expert testimony on both prongs, the necessity of the

medical care, and the amount, and there wasn't

either.

THE COURT: What about Mr. Moore's

testimony that Mr. Arntz took him through, he gave

him a little hard time, went through a lot of detail

about what he did, and what he did next, and what

hospitalization he had next, and all of that, what

about that testimony, does that count?

MR. WEAVER: Well, no.

But only for the simple reason all it was,

AA02993
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was you went in on the 28th, you had the amputation

on the 2nd, you stayed until X amount of time, then

you went for treatment for how long, and any home

health, and how much, so I think it's relevant in the

sense that it identifies that he got some care and

treatment, but to the reasonableness of the care and

treatment, and to the amount, in fact he didn't even

say what the amount was, there wasn't even an attempt

to get the information in through Mr. Moore, and I

understand why, it would have been difficult for Mr.

Moore to be talking about medical bills and the

amount, but again that is what experts are for.

THE COURT: Mr. McBride, did you want to

add anything?

MR. MC BRIDE: Nothing, Your Honor.

THE COURT: Mr. Arntz, final argument?

MR. ARNTZ: Well, they already briefed this

and provided the case law, and the case law doesn't

say what they claim it says.

The case law was about whether you have to

have expert testimony on the issue of causation, the

issue of reasonableness of medical bills.

So I don't know whether the case law they

proposed --

THE COURT: Well, I know you're at a

AA02994
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disadvantage because you don't have the dailies, but

the argument's been made that neither Dr. Marmareano

or Dr. Barcay separately or together actually gave

sufficient testimony on those bills, that treatment

as being medical necessity stemming from the injuries

here.

MR. ARNTZ: Well, what I got from Dr.

Marmareano was that the malpractice resulted in him

being hospitalized for an amputation, that the

amputation was the result of malpractice.

So that is my causation to that.

What I discussed with Dr. Barcay, I think

it was Dr. Barcay, was whether or not that the

amputation was necessary, and whether hospitalization

associated with that was necessary.

What I didn't do was, present the bills to

any of them because the Court already ruled that

those bills can go to the jury, and the jury can

decide.

THE COURT: I understand, and that wasn't

really my question.

It was more, did you sufficiently meet the

burden through the experts to show that this

treatment that these bills represent was necessitated

by the injury?

AA02995
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MR. ARNTZ: I don't understand the argument

about asking for something that didn't happen, but

because it wasn't committed on the 25th.

THE COURT: Anything to add to that?

MR. WEAVER: No.

Just for clarity, the questions were not to

Dr. Barcay, they were to Dr. Wilson, they did an

amputation, is it reasonable to be in the ICU for X

amount of time.

THE COURT: I'm going to admit Joint

Proposed 203 and 210. My reason for doing so, is

while there could have been more expert testimony

related to these particular treatments represented by

these particular bills, I do believe there was

sufficient testimony through the experts, and coupled

with the Plaintiff's chronological explanation of the

circumstances that showed that the hospitalization

for the amputation and the rehab after were a medical

necessity related to as a result of the malpractice

that's been alleged, and that these didn't relate to

any other medical conditions or medical need, and

that based on the totality of the circumstances we do

not need an expert to get the bills themselves

admitted into evidence, they can come in upon the

testimony, and again through the Plaintiff's

AA02996
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testimony, and under the circumstances we have I do

believe it's appropriate to go to the fact finder.

So they will be admitted.

The other matter that was raised yesterday

was the Rule 50 motion for judgment as a matter of

law on the jury trial motion made by Mr. McBride, and

I also indicated there I would give an opportunity

for there to be additional argument made.

Obviously we need to make a finding if

we're going to grant a directed verdict at this time

with relation to that claim, it would be that a

reasonable jury would not have an evidentiary basis

to find for the party on the issue, and you made some

argument as to why, and I think I merely focused on

Dr. Marmareano was the appropriate expert to have

testified to the circumstances, but I don't want to

jump on your argument, so what would you like to

highlight for that today.

MR. MC BRIDE: Yes, Your Honor.

I actually did send an e-mail, I don't know

if you seen it, it was in response to yours

previously, where I provided pages from Dr.

Marmareano's testimony, provided it to all counsel as

well.

But I did also print it out, and if I could
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just hand those to you.

THE COURT: Sure.

MR. MC BRIDE: You can see from the pages

it's page 5 through 50 of his testimony, and I'll

refer you to the highlighted portions, but basically

those pretty much -- I think I went through in great

detail the fact that he is not qualified as an

emergency room physician, and if you look even at

page -- I believe it's page 51, lines 8 through 18.

Question, but you're not an emergency

medicine physician, correct?

Answer, well, somewhat.

I don't know how you define emergency room

physician, but I'm not the doctor like Mr. Lasry, Dr.

Lasry, should be, but I'm on call for vascular

surgery, so I see them in the ER, but as some people

would say, well, you seen them in the ER, you

provided care in the emergency room.

Then I go through there and get him to

again be qualified on this, he tried to say he was an

expert because he visits patients in the emergency

department.

Again, I asked him, you are not an

emergency room physician, a board-certified emergency

room physician, like Dr. Lasry, correct?

AA02998
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Page 52.

Answer, true.

Question, this is at line 4 through 9 --

You don't spend your full day practicing emergency

medicine who would treat all sorts of different types

of complaints from a heart attack, to a common cold,

to a trauma case in the emergency department?

Answer, true.

Going on to page 53, talking about his last

time he worked in an emergency department was during

his internship and residency as a surgeon, going back

to 1994 and 1995.

Line 7 through 15.

Question, All right. So that is the last

time you would have actually spent a significant

amount of time rotating through the emergency

department as part of your internship or residency,

correct?

Answer, let me repeat this.

You are a hundred percent correct.

This is the last time I've been in training

in the emergency room spending time.

Then he talks about -- later that page he

talks about how he sees patients, but they are

patients of his he sees in the emergency room.
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It says:

Question, you're specifically treating your

prior patients who might return to the emergency

department because of a vascular issue, right?

Answer, or cardiac or thoracic, yes.

Next page. You are not treating other

patients in the emergency department on a regular

basis for every other type of ailment or potential

complaint, a broken arm, or any of those things,

true?

True, sir.

Then I go through, he's not a member of any

organization and the rest, Your Honor, is highlighted

there for you.

He hasn't done any sort of research, hasn't

done anything that would qualify him as an emergency

room physician.

And, Your Honor, it's very clear from the

jury instructions that exist that Your Honor provided

to all of us, and I believe it's jury instruction --

THE COURT: I just used page numbers,

didn't really number them yet in case there were some

to add, but can you refer to them by the page number?

MR. MC BRIDE: Right.

And it talks about -- I could find the

AA03000
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exact one, it talks about the description of

professional negligence.

If I could find it real quick, Your Honor,

it talks about the fact that -- Hold on one second --

It says, the jury instruction, it's jury instruction

9.6, 2018 modified, and I pointed out --

THE COURT: What is the page number?

MR. MC BRIDE: It's the description of

professional negligence.

THE COURT: Page number?

MR. MC BRIDE: I'm sorry.

The page number, I don't -- 28.

THE COURT: The bottom of the page?

MR. MC BRIDE: 28.

I actually quoted that in my e-mail to you,

that's what I was referencing.

THE COURT: I'm looking at my draft now and

want to keep it here.

I see it now.

MR. MC BRIDE: It says, professional

negligence means, the failure of a provider of health

care in rendering services to use the reasonable

care, skill --

THE COURT: That is not page 28.

Did you say page 28?

AA03001
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MR. MC BRIDE: Professional negligence

definition --

THE COURT: No.

MR. MC BRIDE: I'm sorry, Your Honor.

THE COURT: I thought I had it, but you

said page 28, so I left.

That is there, but it's not the definition.

Page 22 is where I see the definition, jury

instruction 9.1.

MR. MC BRIDE: Right.

So it talks about professional negligence

and the definition of it.

It basically says, as I've quoted, it means

the failure -- professional negligence means the

failure of a provider of health care in rendering

services to use reasonable care, skill, or knowledge

ordinarily used under similar circumstances by

similarly-trained and experienced providers of health

care, which act or omission is the proximate legal

cause of personal injury or wrongful death.

In this particular case, Your Honor, in a

medical malpractice case NRCP 41(a) provides the

background for claims against a health care provider,

actually the whole intent of that statute, and when

it was modified back in the day, back in 2005 I

AA03002
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believe it was, first the requirement of having an

expert affidavit, an expert testify, from a physician

who was in the same or similar practice as the

individual, and the reason that the Defendant -- and

the reason for that is, that you can't have for

instance a urologist testifying to the standard of

care of a neurosurgeon for example. They are

completely different practices.

And in this particular case it's the same

thing we have here, we have a physician

board-certified and trained, and we had two other

experts, Barcay and Shoji, in addition to Dr. Lasry,

testify what the standard was.

Plaintiff's did not offer Dr. Jacobs

testimony in this case. I know they claimed he was

unavailable due to knee surgery, but the point of the

matter is, that evidence was never presented, and Dr.

Marmareano by his own acknowledgment is not qualified

as a cardio-thoracic surgeon, with no experience

other than his training as an emergency room

physician, to testify as to standard of care.

THE COURT: One thing that stands out to

me, and I don't want to belabor this too long, we got

to get to the others, but when -- I believe it was

Mr. Weaver's questioning, and he was being questioned

AA03003
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about maybe not so stellar reviews, he went into

quite a bit of detail about treating, and the people

come to him, and they have to deal with whatever

they've got, and all of that discussion to me sounded

like he was talking about emergency room treatment.

I see what you're showing me now, but I'm

confused by that.

MR. MC BRIDE: I don't believe that was the

testimony in terms of the -- what Mr. Weaver -- I'll

let him address that if he needs to -- but I don't

believe there was any issue about that.

I think he was talking about a patient that

would come in, and he would be called as a consult is

what he testified in this case where he would take a

patient back to surgery, and it had to do with his

efforts to take care of a patient that by his

accounts the reason why that grading system was not

accurate was because these patients had been hit by a

bus or a car, and wasn't his fault that the patient

ultimately died.

He was just called in to do the surgery.

That is an entirely different situation

than we have here.

THE COURT: All right.

Mr. Arntz or Mr. Weaver.
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MR. WEAVER: No, Your Honor.

THE COURT: Mr. Hymanson.

Sorry.

MR. P. HYMANSON: That's all right, Your

Honor.

I appreciate Mr. McBride's dailies, but I

don't think it changes anything, Your Honor.

I think the first thing you look at is the

Staccato case, it is Staccato versus Valley Hospital,

122 Nevada 526, that is a case, a medical malpractice

case, says there's no requirement the Plaintiffs'

expert medical witness be from the same specialty as

the Defendant.

The issue is simply one of the witness'

actual knowledge, and I think that certainly is the

case here.

I think that you can -- to wrap this up

even quicker, you can go to another case, the

Fernandez case, 108 Nevada 963, that says generally

expert testimony must be used to establish medical

malpractice, unless propriety of treatment or lack of

it is a matter of common knowledge of the layman.

And the lack of treating, looking at the

leg and examining it, there isn't one witness up here

that didn't say that was below the standard of care,
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and you didn't need an expert board-certified with 50

years experience for the jury to know if they go in

for an examination, and are not examined, that can't

possibly be anything, so I think Rule 50 falls.

And actually there was a discussion

yesterday about having to be from the same state,

that was the law sometime ago, that is not the law

anymore, that's has been overturned, just have to be

qualified, and I think Dr. Marmareano was.

THE COURT: What were his qualifications

that came in?

I understand he doesn't have to be in the

same specialty, but if the most you can point to of

any significant time in the ER was when he was doing

training, how is he -- based on the dailies how is he

qualified?

MR. P. HYMANSON: I don't think that was

his testimony, Your Honor.

His testimony was, that when he's on call,

he would go to the ER, and they have to the handle

whatever is there.

They get called in on referrals all the

time, and this is certainly the reason, would have

been the case for someone like Dr. Marmareano to be

called in, and he would have used his specialty to be
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able to address these issues, and that happens in

every ER room in the world.

So I think that Dr. Marmareano has extra --

I think he's board-certified in three classifications

and deals with emergency medicine on a daily basis.

So I think that the fact he didn't have

training specifically in the ER is a misnomer because

if there's a problem in the ER, and it's

cardiovascular, it requires his specialty, they get

called in on a daily basis when they are on call, so

that is not something -- in order to be able to

handle those situations that requires a certain

expertise has to be maintained, and it seems he can

maintain that throughout the decades of his practice,

so I don't think the standards for Rule 50 have been

met, and I think based on the case law in Nevada they

should be denied.

THE COURT: Thank you, Mr. Hymanson.

Mr. McBride any follow-up?

MR. MC BRIDE: Very quickly, Your Honor.

The Staccato case does not hold what

counsel says it does. In fact, the Staccato case

involved a physician who was testifying in -- an

emergency room physician testifying as to the

standard of care of a nurse in administering
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intramuscular injections, that is a very big

difference, because in that particular case the

parties agreed, and this is quoting from Staccato,

that Dr. Fisher, the expert, had the training,

education, and specialized knowledge necessary to

administer an intramuscular injection.

That was an agreement they had, so in this

case I have never agreed. In fact, it's always been

our position that Dr. Marmareano is not the expert to

testify.

Originally his testimony, Your Honor, when

he was designated, was to talk about causation

issues, and they had Dr. Jacobs to talk about

standard of care, they had a board-certified

emergency room physician to do that.

Because of his unavailability, or whatever

occurred, at the end of the day they still had the

opportunity to present evidence by the way of

attempting to read his deposition, or at least moving

this Court for that introduction to -- over my

objection -- if the Court found that it was

reasonable, and he was unavailable to enter that

testimony into the record. They didn't do that.

So they had to use a fail-safe method was

to try to call Dr. Marmareano, who clearly is not --
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he's testified he doesn't practice emergency room

medicine.

It's in terms of the qualifications, and

what he does, and what Dr. Lasry and Nurse Bartmus

do, those are entirely different specialties.

So it's not just a matter of whether or not

they practice in the same specialty or not, in this

particular case there's no evidence he's qualified to

talk about the standard of care of an emergency room

physician, or a nurse practitioner in the emergency

room.

THE COURT: All right.

So I think one of the things that seems to

be over-arching is, I have to sort of address it --

it's really not the Court's consideration is just

because there was a Dr. Jacobs who could have

testified, who would have not been able to be

disputing this, and didn't testify, it doesn't

necessarily mean that the Court can't and shouldn't

look at who did testify to see if it was sufficient.

Again, the standard is, would a reasonable

jury not have a legally evidentiary basis to find for

the party on the issue, in order to grant a Rule 50

(a) motion.

While yes, it's true that Dr. Marmareano
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did not have the same emergency room experience, I

understood Mr. Hymanson to be quoting the case for

generally that purpose, not comparing the underlying

facts were the same.

We certainly can't have anybody that is so

divergent, they can't testify across that sort of

divergence, but what we have here is a situation

where a doctor who does practice through the ER in

the sense of consultations, takes calls and takes

people to surgery from those situations, and deals

with the very issues that we have here, I cannot find

I don't believe -- I think it would be an abuse of my

discretion to grant judgment as a matter of law on

this issue, solely on the basis Dr. Marmareano has

some obviously different practice experience from Dr.

Lasry and Nurse Practitioner Bartmus, but I don't

believe it's to the degree sufficient to indicate

that the jurors would not have a sufficient

evidentiary basis to find for the party.

I think there has been enough information

come in through these witnesses and the overlap

sufficient if you will between Dr. Marmareano's

practice and the circumstances here to warrant the

Court allowing the fact finder to give that

consideration.
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So respectfully I don't know, you know, as

we go along in this trial, I try to keep track of

what I think, if I'm making calls that could end up

with appellate issues, and those that wouldn't.

At the end of the day I just make the calls

the best I see them.

Whether this is one or not, I don't know,

but I do believe it would be, or I want to be on the

side of not granting versus granting, and then

dealing with that issue as a question of whether or

not it should have gone to the fact finder, I think

there is enough to go to the fact finder, and the

Rule 50 motion is denied in that regard.

MR. MC BRIDE: Thank you very much.

THE COURT: Thank you for the opportunity

to hear those matters and make those rulings.

We do have not as much time as I hoped, but

we have some time to get to the jury instructions.

I apologize again for the late hour, my

technical issues were the lights went out while I was

here working last night up in the building, somebody

blew a fuse up on 17, it affected 17, 16 and 15, and

I was working by lamp light, feeling like I was in

the dark ages, and it took me a lot longer than I

anticipated, and we had some issues with the lighting
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but it was kind of a mess.

But in any event what I would have

summarized for you in the e-mail, I didn't because it

was so late, was for the most part I believe I have

incorporated all of the joint proposed, as well as

all of your Nurse Practitioner proposed, with one

exception, and then Mr. McBride on behalf of Dr.

Lasry proposed one the same as Nurse Practitioner

Bartmus seeking with regard to strength and weakness

of evidence, that was the one I reached out to all

counsel about last weekend.

I did not find support for that instruction

in the statute, that was not included.

But otherwise the major differences I think

from what were proposed to what is included here were

that I used the 2018 version, which also was

inclusive of medical malpractice or professional

negligence type instructions, and I separated out the

loss of consortium from the medical malpractice.

I just think it's clear when I see a

verdict form, we haven't discussed that yet either,

but a verdict form talks about loss of consortium,

it's such an odd term, so strange, I don't see how we

get away without having instructions to help

understand this is Mrs. Moore's claim.
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It was plead in the second Amended

Complaint a little bit sort of collectively with the

Plaintiff Mr. Moore, and not really set out as a

separate one, but I think the instructions benefit

from being separate and distinct.

So those were the major changes.

The only mistake I saw I made, and I'm sure

there's plenty, because I really haven't had the

chance to review it since I sent the draft, was I did

inadvertently left out Plaintiff's proposed relating

to a person who has a condition or disability at the

time of the injury is not entitled to recover

damages.

MR. ARNTZ: I'm going to withdraw the loss

of chance.

THE COURT: I did not put that in because

you indicated that would be your intention, and there

had been briefing from the parties, so I did not

include that, but I did accidentally leave out the

other one you proposed, and I don't think there was a

dispute, but Mr. McBride had indicated that he wanted

to look at it further, maybe Mr. Weaver as well, so

if he had any concerns, but it's my intention to

include this instruction.

I did not look to see if there's a 2018
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version of this instruction, the one being proposed I

believe is based on the original patterned

instructions from 1986, but we can make that

adjustment.

So let me start with I guess, to try to

keep it simple, were there any major either

typographical errors, legal errors, or problems that

you had with the draft set presented last night?

MR. MC BRIDE: The only one I see that

needs to be modified, because in light of Your

Honor's ruling, is page 30, it's talking about

damages.

THE COURT: Okay.

MR. MC BRIDE: In light of that, Your

Honor's ruling, I was going to first say that both 1

and 2 should not be included, but I think in light of

Your Honor's ruling earlier about the medical

expenses as a result of the incident that you're

allowing those exhibits, I think that is fair in

terms of the past medical expenses.

THE COURT: Can you just scroll down?

It's there.

MR. MC BRIDE: 5.1.

THE COURT: That is specifically why I

didn't put instruction numbers on there, because I
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had page numbers on the document.

I don't know why you can't see them.

MR. ARNTZ: I don't know either.

THE COURT: I didn't want to have

instruction numbers in case they changed.

I'll complete the final set as soon as we

break and send them too electronically because you

might want to use them in your closings.

MR. MC BRIDE: Your Honor, when they are

printed out, they do show the page numbers because

Mr. Weaver and Miss Bestick have the page numbers.

THE COURT: I don't see them on my

computer.

MR. MC BRIDE: We have IPads, and maybe

that is the problem.

So I guess my point is --

THE COURT: Did you find it though?

MR. ARNTZ: I found it.

MR. MC BRIDE: I think with that

understanding, number 2 should be eliminated because

there's been absolutely no medical expenses testified

as to what he's going to incur in the future as a

result of this.

THE COURT: Any dispute to that, if this is

just how the draft was sent to me by counsel?
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MR. MC BRIDE: Right.

MR. ARNTZ: No, that was the focal point of

Fish's testimony, was some of his lifecare plan is

medical.

I don't know how --

THE COURT: Mr. McBride.

MR. MC BRIDE: Well, I think in terms of

the actual future medical expenses, I don't know that

Dr. Fish identifies that those are all going to be

necessarily incurred as a result of this.

In fact, when I asked him the question,

these would have been -- the only question I asked

him was whether or not these particular expenses

would have been incurred even if he had been

unsuccessful on the 25th in having the proper -- the

thrombolytic therapy, and the leg had to be amputated

at a later date, it's the same expenses he would have

listed there, so in that respect I don't think that

there's -- I think that demonstrates in his mind it

would have been the same either way, whenever he lost

his leg.

So I don't think that was sufficient to get

that as actual medical expenses.

THE COURT: I hear your argument, but I'm

going to leave the instruction as is.
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The only thing I did remove was the

reference to loss of consortium there because I set

that out separately in the other, but I think Dr.

Fish did testify to reasonable medical expenses may

be incurred in the future, talking about hip

replacements and other things, I think, so we won't

change that one.

Was there anything else from the draft the

Court sent?

MR. MC BRIDE: Not that I saw, Your Honor.

MR. WEAVER: No.

THE COURT: Mr. Arntz?

MR. ARNTZ: No, Your Honor.

THE COURT: What about now Mr. Arntz's

Proposed 1 that was related again to having the

condition or disability coming into the time of the

injury, any opposition to that being included?

Again, it was my intention to include it,

just was inadvertently left out.

MR. WEAVER: Briefly, Your Honor, in the

sense that based on Dr. Marmareano's testimony, Dr.

Marmareano said that he didn't take that into

account, simply said had there been care and

treatment within the standard, the amputation would

not have occurred, so I don't think there was any

AA03017



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

BILL NELSON & ASSOCIATES 702.360.4677
Certified Court Reporters Fax 702.360.2844

33

testimony of any aggravation under any condition,

especially by Plaintiff's experts, and our expert

says -- you know, took the position that what

happened on the 28th was entirely 100 percent

unrelated to anything on the 25th.

So giving the jury an instruction that

there might have been an aggravation of the 25th, or

the 25th was a progression of what happened on the

28th, I think that would be incorrect.

MR. MC BRIDE: And just one other thing on

that, Your Honor, just to follow-up with what Mr.

Weaver said.

In fact, if I'm not mistaken, that is one

of the main arguments, been the main argument in fact

that all of the providers in this case who documented

an exam of Mr. Moore are lying, and that's the basis

of their entire theory in this case, and they did not

examine his leg, did not provide any treatment to him

whatsoever, so with that in mind there's no treatment

that would have exacerbated or contributed to the

condition he had in this case that -- and there's

been no testimony to that effect.

THE COURT: I guess that is where I, when I

first read this proposed, the reason I didn't include

it was because there's certainly been ample testimony
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that Mr. Moore was not a healthy man coming into the

25th and under the circumstances, but as Mr. McBride

pointed out now, Mr. Arntz, if really the argument is

they didn't treat him that day, this one is geared

towards aggravation of a pre-existing condition,

whether that non-treatment of an existing, or

emergency situation, how do we get to this

instruction in that regard?

MR. ARNTZ: Well, the jury has to be

instructed on the law that you take the Plaintiff as

you find him, and the previous condition instruction

is one way to do that.

They have to understand that this person

comes in with all this disease, and they take them as

it is, and those pre-existing conditions actually

should have given them a heightened sense of urgency

about treating him because of his underlying vascular

disease and so forth.

So I don't know whether the instruction

there is to give, other than this one to advise the

jury that you take the Plaintiff as you find him.

THE COURT: I'm not sure what else, but at

this point I'm inclined not to give it because I

think it's accurate to indicate, there's no testimony

here or allegation that anything -- they aggravated a
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pre-existing condition, and so I don't see how I can

give that, but if I can find something that speaks to

-- I think we do have some instructions in fact that

talks about whatever condition he was in, and maybe

not worded exactly like you said, but give me a

second to see if I can find it, but --

MR. ARNTZ: Let's say hypothetically the

jury's considering saying, well, his condition, his

health was bad, and it was wrong to send him home,

well that was the aggravating factor, sending him

home, it took a condition that they could have

treated at the time, and it became aggravated because

of the underlying disease.

So maybe there's a better instruction, but

that is obviously something I can argue to the jury.

THE COURT: I'm looking to see what I was

thinking of in terms of another instruction that

talked about it.

I don't see it.

MR. MC BRIDE: Your Honor, I have the 2018

book. I don't see anything would talk about that,

and I do think Mr. Arntz pointed out that certainly

is an argument he can make, but in terms of the

actual instruction on it, I don't think it applies in

this case.
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THE COURT: I think the instruction would

be confusing, and I'm going to decline to give the

instruction.

The only other one I didn't give again was

proposed by both Nurse Practitioner Bartmus as well

as Dr. Lasry, and it was worded, as you may consider

the ability of each party to provide evidence if a

party provided weaker evidence when he could have

provided stronger evidence, you must distrust the

weaker evidence.

I went to the statute that was referenced,

we confirmed there was a typographical error in the

statute, but I did get the corrected reference, and I

still did not see support in the statute. That

statute pertains to disputable presumptions and has

some specifics about when presumptions can be made,

but I didn't see anything would satisfy and support

this instruction.

Anything counsel wants to make as a record

for the Court declining to give this instruction?

MR. MC BRIDE: No, Your Honor.

MR. WEAVER: No, Your Honor.

THE COURT: Are there any other

instructions that weren't given, at least in some

modified form, based on the 2018 instructions that we
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should include in the Court's exhibits as those not

given?

Because I'm going to -- I know sometimes

those get filed, and maybe that is just protocol, I'm

trying to save you all some work, and give it to the

clerk to mark as Court's exhibits, those few

instructions not given by the parties.

Mr. Arntz, anything else?

MR. ARNTZ: No, Your Honor.

THE COURT: Okay.

Mr. Weaver.

MR. WEAVER: No, Your Honor.

THE COURT: Mr. McBride.

MR. MC BRIDE: No, Your Honor.

THE COURT: All right.

I'll pull it together for the clerk to make

Court's exhibits, the instructions that were not

given that was proposed by the Defendants, and the

aggravation instruction proposed by Mr. Arntz not

being given as well.

I also want to note that that from the

dailies that you argued in support of the Rule 50

motion, Mr. McBride, I did give it to my clerk to

make a Court's exhibit of that as well.

MR. MC BRIDE: Thank you, Your Honor.
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THE COURT: What exhibit is that?

I thought it was right here.

THE CLERK: I didn't pull everything up

yet.

The jury's not here.

THE COURT: Okay.

All right. Court's Exhibit Number 28.

Thank you for the time today.

I do plan to start right at 1:30.

There's usually a straggling juror, but

we'll be ready to proceed, and we'll do the

instructions and go from there.

MR. MC BRIDE: Verdict forms, did we

decide --

THE COURT: We do need to talk about that.

It was a little confusing.

I didn't try to go into that last night

because there had been a set of special verdict forms

proposed initially, and then there was some follow-up

dialogue, and I saw a joinder, I thought it was --

because it was styled by Mr. Weaver to Mr. McBride as

special verdict form, but then I saw dialogue in the

e-mail with Mr. Arntz saying he was okay with it,

except he wanted something regarding the Plaintiff's

findings up front, so I think we're down to one
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version with maybe a little minor tweaking.

Am I mistaken?

MR. MC BRIDE: I think the distinction is,

there were two submitted.

The original one we had did not include St.

Rose, or hospital employees, and --

THE COURT: That's the real issue.

MR. MC BRIDE: Mr. Weaver brought that

argument up.

I'll let Mr. Weaver address that in

particular, since he's better versed on that.

THE COURT: That's what I'm forgetting,

there was this issue, Mr. Arntz was imposing the

inclusion of the hospital, and some dialogue about

the fact they elicited testimony about -- I'm going

to forget the name -- it begins with a W, but there

was a nurse also didn't do what they were supposed to

do, but before we go there, can we just confirm the

way it's styled, Defendant Jason Lasry M.D.'s

Proposed Special Verdict filed February 9th that

right now is the one that everybody's suggesting we

use as a template, and then just a matter of

adjusting it, is that correct?

MR. ARNTZ: Yes, Your Honor.

MR. WEAVER: Yes.
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MR. MC BRIDE: Correct, Your Honor.

THE COURT: So let's talk about what comes

to question 5, and the employees of St. Rose

Dominican Hospital's breach of standard of care, and

then question 6 in regards to that as well, and then

of course they are listed in the break down of the

percentage of fault, on what basis would we include

the hospital at this time, other than what you have

already said?

MR. WEAVER: Well, probably nothing other

than that.

In a nutshell, under the Piroozi case of

2015 in medical malpractice cases the Nevada Supreme

Court said, whether a dismissed party, settled party,

whatever amounts to a third party tort feasor, who is

not a party may be on the verdict form if there is

evidence to support that non-party's negligence.

Here the support for that non-party tort

feasor's negligence is actually from Plaintiffs,

which would make it undisputed.

Mr. Moore very clearly testified, as did

Mrs. Moore, and as did Christopher Moore, that Mr.

Moore was not touched, his leg was not touched by a

single person in the hospital, including the nurse

who allegedly falsified the document by saying that
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she charted the examination of his leg.

They even went to the degree of saying, no

male human being even touched him in the hospital.

So the discharge nurse aside, it's

certainly an allegation by the Plaintiff the triage

nurse, Nurse Kuchinski, an employee of the hospital,

did not examine his leg as she had a duty to do, and

as she documented that she did.

So I mean, I don't even think there's room

for it to be an issue.

That is their allegation, that's their

support, that's their testimony.

THE COURT: Mr. Arntz, anything?

MR. ARNTZ: We never -- A couple things.

First, the hospital was dismissed, they

didn't settle out.

Second, the records don't reflect that

Nurse Kuchinski did a pulse check on his foot.

All that was discussed there was his vitals

and so forth, and he testified they did do that, so

to say that no person testified to that is

inaccurate, it was talked about taking to that room

where they did the triage, and if it was Nurse

Kuchinski, he doesn't deny she touched him with the

vitals, but more importantly is the fact that no
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expert, none whatsoever, has criticized any hospital

employee.

In fact, to the contrary, whenever they

were asked, do you have any criticisms of the

hospital, Dr. Marmareano said, no.

So the only people we're talking about --

and it's important to recall that my first questions

to both Dr. Lasry and Nurse Practitioner Bartmus had

to do with their owning of their own diagnosis.

Do you take responsibility for your own

diagnosis, or do you put it on somebody else?

That is the issue here.

The difference in diagnoses that were

applied has nothing to do with the triage nurse,

nothing to do with the hospital employees, so we are

not critical of hospital employees, not going to hear

me criticize a single person in the hospital in my

closing argument, but there's no competent evidence

to support it even if I wanted to.

MR. WEAVER: Your Honor, I would

respectfully disagree on that.

Mr. Moore doubled down yesterday on his

testimony consistent with what he said in his

deposition, that not a single person touched or

examined his leg.
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The son Christopher very specifically

testified in trial, more solidly in this deposition,

that no nurse and no nurse practitioner and no doctor

examined or touched his leg.

So what all of the experts were asked about

Nurse Practitioner Bartmus and Dr. Lasry was, would

it be below the standard of care to document an exam

you didn't do, and of course all the experts say,

yes.

So of course that equally applied to Nurse

Kuchinski.

I asked Dr. Barcay, which was the common

sense question, if the allegations are that all of

this is a big conspiracy, if the allegations are

everybody who said they examined the patient

falsified the medical records, wouldn't that include

Nurse Kuchinski, and the obvious answer is, yes.

So it's not accurate to say there's no

testimony that Nurse Kuchinski didn't examine his leg

because that came directly from every -- Mrs. and

Mrs. Moore and Chris Moore, so the hospital has to be

on the verdict form.

They can argue until the cows come home to

the jury that they don't want the jury to apportion

any liability to the hospital, obviously since they
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are not a party, but we're entitled to have them on

the verdict form because there's evidence of their

negligence, even if Plaintiffs want to run away from

it now because they don't want them on the form.

MR. ARNTZ: That is ridiculous.

We never contended anybody from the

hospital did anything wrong, and there's nothing in

the records that suggest Nurse Kuchinski did do a

pulse on his leg.

MR. WEAVER: May I respond, Your Honor?

The issue's not whether or not she did a

pulse.

It's Mr. Moore who doubled down as recently

as yesterday afternoon to insist his leg was never

touched.

The issue is not whether there was a pulse.

It is Plaintiff saying over and over and

over again not one single person touched his leg,

including Nurse Kuchinski.

The issue's not the pulse.

MR. ARNTZ: The records don't show Nurse

Kuchinski touched his leg, that's my point.

We didn't criticize anything Nurse

Kuchinski did, she was the nurse did the examination

of the vitals, but nothing in this record says she
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touched the leg.

THE COURT: Here's what I'm going to do:

I'm not going to include the hospital in

the form.

I understand the argument, that there's

some case law would support other potential

negligence parties being able to be included, whether

they are present in the case or not.

I don't believe under the totality of the

circumstance that is this case.

We've had testimony, I think you can say

Mr. Moore doubled down, that is true, but I think

everything about this case has been lined in what did

Dr. Lasry do, what did Nurse Practitioner Bartmus do.

I don't subscribe the answers in the fine

tuning of those questions to be understood that it

goes broader than that, and while there was some

discussion about whether or not Nurse Kuchinski did

what the nurse was supposed to do, or not, again as

Mr. Arntz points out, the allegations in the case,

the circumstances, the records reflect are what they

are, there was some handling of him and the sort of

back and forth as to what he remembers, and how he

was examined, and who did what they are going to have

to see what they believe, but this case is squarely
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about Dr. Lasry and Nurse Practitioner Bartmus, and I

don't think any door has been opened to add the

hospital as an additional party based upon the

totality of the circumstances.

So respectfully I'm going to decline to do

that.

As to the special verdict forms, we will by

eliminating questions 5 and 6, and the reference to

question 6, the follow-up as a directional as to how

to apportion the harm amongst the parties.

The only other adjustment I can see that

might need to be made is under question number 7 as

it's numbered now, which would be renumbered.

There's no reference to prior medical, but so we need

to add that line.

There's only future and past pain and

suffering.

MR. ARNTZ: Delete the lane for past?

THE COURT: Otherwise, where these numbers

are left, I think the verdict form reads much more

clearly.

We have to make a determination first

there's been a breach of standard of care.

We have then have to make the determination

of if it's the proximate cause, and then what money
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is apportioned, and I think the form is well put

together in that regard.

I'll make the adjustments to the form, make

the numbered adjustments to instructions.

Are you intending to use the instructions

in your closings, and having an electronic version

would be beneficial?

MR. MC BRIDE: Sure.

I do have a few of them that are referenced

in my closing.

The only other thing too, obviously the

Court didn't mention it, but obviously to remove the

fact it says Defendant Jason Lasry, M.D,'s Proposed

Verdict Form and just make it a proposed special

verdict?

THE COURT: With the caption what the jury

instructions are.

If I get them to you as we're coming in

here today and me reading the instructions, it's

going to take me 15, 20 minutes to read them, do you

have time to incorporate them in?

MR. MC BRIDE: Yep.

THE COURT: So I'll do them right now.

MR. ARNTZ: I'd like a hard copy in Word,

but also would like to get a copy of the verdict form
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and settle on the wording, so I can put numbers in

it.

THE COURT: It's always in Word, I only

work in Word Docs.

I don't know what to say, but a hard copy

though, I guess you can have mine.

MR. ARNTZ: I don't have to have a hard

copy.

THE COURT: I only have the one I printed

out.

I assumed everybody would have them, but

you're welcome to have this one.

MR. MC BRIDE: I would request a hard copy

of the verdict form.

THE COURT: Of course.

All right.

Lunch break.

See you back at 1:30.

(Thereupon, a luncheon recess was had.)

- - - -
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REPORTER'S CERTIFICATE

I, Bill Nelson, a Certified Court Reporter

in and for the State of Nevada, hereby certify that

pursuant to NRS 2398.030 I have not included the

Social Security number of any person within this

document.

I further Certify that I am not a relative

or employee of any party involved in said action, not

a person financially interested in said action.

_ /s/ Bill Nelson______

Bill Nelson, RMR, CCR 191
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C E R T I F I C A T E

STATE OF NEVADA )

) ss.

CLARK COUNTY )

I, Bill Nelson, RMR, CCR 191, do hereby

certify that I reported the foregoing proceedings;

that the same is true and correct as reflected by my

original machine shorthand notes taken at said time

and place.

/s/ Bill Nelson

----------------------------
Bill Nelson, RMR, CCR 191
Certified Court Reporter
Las Vegas, Nevada
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                       H e n r y  H y m a n s o n ,  E s q .
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  5
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  1      L a s  V e g a s ,  N e v a d a ,  T h u r s d a y ,  F e b r u a r y  1 3 ,  
                        2 0 2 0

  2
                      *  *  *  *  *

  3

  4             -  -  -  -  -

  5 ( T h e r e u p o n ,  t h e  f o l l o w i n g  p r o c e e d i n g s  

  6      w e r e  h a d  i n  o p e n  c o u r t  a n d  i n  

  7      t h e  p r e s e n c e  o f  t h e  j u r y . )  

  8             -  -  -  -  -

  9

 10 T H E  C O U R T :  T h e  C o u r t ' s  o f f i c e r  h a s  a d v i s e d  

 11 t h a t  t h e  j u r o r s  h a v e  r e a c h e d  a  v e r d i c t .   

 12 C a n  I  s e e  b y  a  s h o w  o f  h a n d  w h o  t h e  

 13 f o r e p e r s o n  i s ?   

 14 J u r o r  N u m b e r  5 .   

 15 H a s  t h e  j u r o r  r e a c h e d  a  v e r d i c t  i n  t h i s  

 16 c a s e ?   

 17 T H E  F O R E P E R S O N :   Y e s ,  m a ' a m .

 18 T H E  C O U R T : H a s  t h e  v e r d i c t  f o r m  b e e n  

 19 c o m p l e t e d  a n d  s i g n e d  b y  y o u  a s  t h e  f o r e p e r s o n ?   

 20 T H E  F O R E P E R S O N :   Y e s ,  m a ' a m .

 21 T H E  C O U R T : C a n  y o u  g i v e  t h e  v e r d i c t  f o r m  

 22 t o  t h e  m a r s h a l  t o  b r i n g  f o r w a r d  t o  t h e  C o u r t ,  

 23 p l e a s e ?

 24     T h a n k  y o u .

 25 I  a m  g o i n g  t o  p r o v i d e  t h e  v e r d i c t  f o r m  t o  
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  1 t h e  c l e r k ,  w h o  i s  g o i n g  t o  r e a d  t h e  r e s u l t s  o n  t h e  

  2 v e r d i c t  f o r m  i n t o  t h e  r e c o r d .

  3 T H E  C L E R K :  D i s t r i c t  C o u r t ,  C l a r k  C o u n t y  

  4 N e v a d a ,  D a r e l l  M o o r e  a n d  C h a r l e n e  A .  M o o r e ,  

  5 i n d i v i d u a l l y ,  a n d  a s  h u s b a n d  a n d  w i f e ,  v e r s u s  J a s o n  

  6 L a s r y ,  M . D . ,  i n d i v i d u a l l y ,  T e r r y  B a r t m u s ,  A P R N ,  C a s e  

  7 A - 7 6 6 4 2 6 ,  D e p a r t m e n t  2 5 .   

  8 S p e c i a l  v e r d i c t ,  w e  t h e  j u r y  i n  t h e  

  9 a b o v e - e n t i t l e d  a c t i o n  f i n d  t h e  f o l l o w i n g  s p e c i a l  

 10 v e r d i c t  o n  t h e  q u e s t i o n s  s u b m i t t e d  t o  u s .   

 11 Q u e s t i o n  N u m b e r  1 :   D i d  D e f e n d a n t  J a s o n  

 12 L a s r y ,  M . D .  b r e a c h  t h e  s t a n d a r d  o f  c a r e  o w e d  t o  

 13 D a r e l l  M o o r e ?   

 14 A n s w e r :   N o .   

 15 Q u e s t i o n  N u m b e r  2 :  D i d  D e f e n d a n t ,  T e r r y  

 16 A P R N ,  b r e a c h  t h e  s t a n d a r d  o f  c a r e  o w e d  t o  D a r e l l  

 17 M o o r e ?   

 18 A n s w e r :   N o .   

 19 D a t e d  t h i s  1 3  d a y  o f  F e b r u a r y ,  2 0 2 0 ,  

 20 f o r e p e r s o n .   

 21 L a d i e s  a n d  g e n t l e m e n  o f  t h e  j u r y ,  i s  t h i s  

 22 y o u r  v e r d i c t  a s  r e a d ?   

 23 A L L  J U R O R S :  Y e s .

 24 T H E  C O U R T : W o u l d  e i t h e r  o f  t h e  c o u n s e l  

 25 t a b l e s  l i k e  t o  h a v e  t h e  j u r o r s  i n d i v i d u a l l y  p o l l e d ?
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  1 M R .  W E A V E R :  Y e s ,  Y o u r  H o n o r .   

  2 T H E  C O U R T :   W h a t  t h a t  m e a n s  i s ,  o f  c o u r s e ,  

  3 a s  w e  h a v e  d i s c u s s e d  b e f o r e ,  o b v i o u s l y  y o u  d i d n ' t  

  4 h a v e  t o  a l l  a g r e e  t o  r e a c h  a  v e r d i c t ,  m a y b e  y o u  d i d ,  

  5 m a y b e  y o u  d i d  n o t .   

  6 T h e  q u e s t i o n  t h a t  m y  c l e r k  j u s t  a s k e d  w a s ,  

  7 t h i s  i s  i n  f a c t  t h e  v e r d i c t .   

  8 T h e  n e x t  q u e s t i o n  i s  g o i n g  t o  b e  y o u r  

  9 i n d i v i d u a l ,  w h e t h e r  o r  n o t  t h i s  w a s  y o u r  v e r d i c t .

 10 T H E  C L E R K :   J u r o r  N u m b e r  1 ,  i s  t h i s  y o u r  

 11 v e r d i c t  a s  r e a d ?

 12 J U R O R  N U M B E R  1 :   Y e s .   

 13 T H E  C L E R K :   J u r o r  N u m b e r  2 ,  i s  t h i s  y o u r   

 14 v e r d i c t  a s  r e a d ?   

 15 J U R O R  N U M B E R  2 :   Y e s .   

 16 T H E  C L E R K :   J u r o r  N u m b e r  3 ,  i s  t h i s  y o u r  

 17 v e r d i c t  a s  r e a d ?   

 18 J U R O R  N U M B E R  3 :   Y e s .   

 19 T H E  C L E R K :  J u r o r  N u m b e r  4 ,  i s  t h i s  y o u r  

 20 v e r d i c t  a s  r e a d ?   

 21 J U R O R  N U M B E R  4 :   Y e s .   

 22 T H E  C L E R K :   J u r o r  N u m b e r  5 ,  i s  t h i s  y o u r  

 23 v e r d i c t  a s  r e a d ?   

 24 J U R O R  N U M B E R  5 :   Y e s .   

 25 T H E  C L E R K :   J u r o r  N u m b e r  6 ,  i s  t h i s  y o u r  
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  1 v e r d i c t  a s  r e a d ?   

  2 J U R O R  N U M B E R  6 :   Y e s .   

  3 T H E  C L E R K :   J u r o r  N u m b e r  7 ,  i s  t h i s  y o u r  

  4 v e r d i c t  a s  r e a d ?

  5 J U R O R  N U M B E R  7 :   Y e s .   

  6 T H E  C L E R K :   J u r o r  N u m b e r  8 ,  i s  t h i s  y o u r  

  7 v e r d i c t  a s  r e a d ?

  8 J U R O R  N U M B E R  8 :   Y e s .   

  9 T H E  C O U R T :   T h a n k  y o u .

 10 L a d i e s  a n d  g e n t l e m e n  o f  t h e  j u r y ,  i t  h a s  

 11 b e e n  a  v e r y  l o n g  t r i a l ,  a n d  y o u  a r e  n o w  o f f i c i a l l y  

 12 d i s c h a r g e d .   

 13 F i r s t  I  w i l l  m a k e  s u r e  t h a t  m y  c l e r k  k n o w s  

 14 t h a t  t h e  v e r d i c t  f o r m  w i l l  b e  f i l e d  a n d  w i l l  b e  

 15 i n c o r p o r a t e d  i n t o  t h e  o f f i c i a l  r e c o r d  o f  t h e  C o u r t .

 16 A t  t h i s  t i m e ,  I  c a n  d i s c h a r g e  y o u  a s  j u r o r s .  

 17 I  j u s t  w a n t  t o  s a y  h o w  v e r y  a p p r e c i a t i v e  I  a m  o n  

 18 b e h a l f  o f  t h e  C o u r t ,  a n d  t h e  C o u r t  s t a f f ,  a n d  t h e  

 19 c o u n s e l ,  a n d  t h e  p a r t i e s ,  t h a t  y o u  s p e n t  s o  m u c h  

 20 t i m e  w i t h  u s ,  t h a t  y o u  w e r e  s o  a t t e n t i v e .

 21 A n d  I  d o n ' t  t h i n k  I  h a v e  e v e r  s a i d  t h i s  

 22 b e f o r e ,  a n d  t h i s  h a s  n o t h i n g  t o  d o  w i t h  t h e  o u t c o m e  

 23 o f  t h e  t r i a l ,  b u t  j u s t  a t  t h e  e n d  o f  t h e  d a y ,  y o u  

 24 w e r e  s p e c t a c u l a r  i n  y o u r  e f f o r t s  t o  s t a y  a t t e n t i v e  

 25 f r o m  w h a t  I  c a n  s e e  i n  t h i s  t r i a l ,  a n d  t o  g i v e  a l l  

6

AA03050



  1 o f  t h e  i n f o r m a t i o n  y o u r  a t t e n t i o n ,  a n d  b e  p a t i e n t  

  2 w i t h  a l l  o f  u s ,  a s  i t  t o o k  t h e  t i m e  t h a t  i t  t o o k  t o  

  3 p r o c e e d  t h r o u g h  a n d  c o m p l e t e  t h e  t r i a l .   

  4 W e  t h a n k  y o u  v e r y  m u c h  f o r  y o u r  s e r v i c e .   

  5 T h e  a d m o n i s h m e n t  t h a t  y o u  h a v e  b e e n  u n d e r  n o t  t o  

  6 s p e a k  a b o u t  t h i s  c a s e  i s  n o w  o f f i c i a l l y  l i f t e d .

  7 Y o u  a r e  f r e e  t o  s p e a k  a b o u t  t h i s  c a s e  w i t h  

  8 a n y o n e  y o u  c h o o s e ,  i n  a n y w a y  y o u  c h o o s e .   

  9 Y o u  a r e  n o t  o b l i g a t e d  t o  d o  s o ,  o f  c o u r s e ,  

 10 a n d  i f  a n y b o d y  s h o u l d  s e e k  t o  o b l i g a t e  y o u  i n  s o m e  

 11 w a y ,  w h i c h  I  d o n ' t  a n t i c i p a t e  a n y b o d y  w i l l ,  b u t  y o u  

 12 c a n  l e t  t h e  C o u r t  k n o w ,  a n d  w e  w i l l  t a k e  c a r e  o f  i t  

 13 r i g h t  a w a y .   

 14 B u t  I  j u s t  w a n t  y o u  t o  u n d e r s t a n d  t h a t  y o u  

 15 a r e  n o t  o b l i g a t e d ,  b u t  y o u  a r e  w e l c o m e  t o .   

 16 S o m e t i m e s  c o u n s e l  w i l l  r e a c h  o u t  y o u  t o  t h e  

 17 j u r o r s  a n d  t r y  t o  l e a r n  f r o m  t h e  t r i a l  t h i n g s  t h a t  

 18 t h e y  c a n  d o  t o  i m p r o v e  t h e i r  p r a c t i c e  i n  t h e  f u t u r e ,  

 19 o r  f o r  o t h e r  r e a s o n s ,  t o  t r y  b e t t e r  t o  u n d e r s t a n d  

 20 w h a t  o c c u r r e d  i n  t h e  t r i a l .   T h e r e  i s  n o t h i n g  w r o n g  

 21 w i t h  t h a t  a t  a l l .

 22 Y o u  a r e  w e l c o m e  t o  t a l k  t o  t h e m ,  i f  y o u  

 23 w i s h ,  b u t ,  a g a i n ,  y o u  a r e  n o t  o b l i g a t e d  t o  s p e a k  

 24 w i t h  a n y o n e ,  b u t  I  j u s t  w a n t  t o  b e  c l e a r  t h a t  t h a t  

 25 a d m o n i s h m e n t  i s  n o w  l i f t e d .
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  1 W e  t h a n k  y o u  v e r y  m u c h  f o r  y o u r  s e r v i c e .  T h e   

  2 m a r s h a l  s h o u l d  h a v e  y o u r  c h e c k s .   I  k n o w  i t  i s  n o t  

  3 e n o u g h  t o  c o m p e n s a t e  f o r  y o u r  e f f o r t s  o v e r  a l l  o f  

  4 t h i s  t i m e ,  b u t  h e  d o e s  h a v e  t h e  c h e c k s .

  5 T h a n k  y o u  v e r y  m u c h .   

  6 Y o u  a r e  e x c u s e d .

  7          

  8          ( T h e  j u r o r s  w e r e  e x c u s e d . )

  9

 10 T H E  C O U R T :   I  r e a l l y ,  r e a l l y  a p p r e c i a t e  
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 13 s h o r t h a n d  n o t e s  t a k e n  a t  s a i d  t i m e  a n d  p l a c e .   
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 15

 16     ( s i g n e d )  / s /  R o b e r t  A .  C a n g e m i

 17     _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _

 18 R o b e r t  A .  C a n g e m i ,  C C R  8 8 8  

 19 C e r t i f i e d  C o u r t  R e p o r t e r  

 20 L a s  V e g a s ,  N e v a d a
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  6 a r g u m e n t ,  a n d  i t  j u s t  s e e m s  t h e s e  d a y s  w i t h  t h e s e  

  7 c a l e n d a r s ,  e s p e c i a l l y  w i t h  f o l k s  b e i n g  t e l e p h o n i c  o r  

  8 b y  v i d e o ,  a n d  t h e  d e l a y s  s o m e t i m e s  t h a t  a r e  

  9 o c c a s i o n e d  b y  t h a t ,  i t  s e e m s  l i k e  w e  c a n ' t  g e t  

 10 t h r o u g h  v e r y  m a n y  m a t t e r s  o n  o u r  c a l e n d a r  l i k e  w e  

 11 u s e d  t o .

 12 I  t h i n k  I  h a d  3  m a t t e r s  o n  t h e  o t h e r  d a y ,  

 13 a n d  w e  w e n t  f r o m  9  t o  1 2 .   S o  i t  j u s t  h a p p e n s ,  b u t  

 14 w e  h a v e  t h e  t i m e  w e  n e e d  t h i s  m o r n i n g .   

 15 W e  h a v e  s e v e r a l ,  o b v i o u s l y ,  v e r y  i m p o r t a n t  

 16 m a t t e r s  o n  t h e  c a l e n d a r  t h i s  m o r n i n g ,  p o s t - v e r d i c t  

 17 a n d  j u d g e m e n t  i n  t h e  M o o r e  v e r s u s  L a s r y  c a s e .   

 18 I  w o u l d  l i k e  t o  s t a r t  w i t h  t h e  P l a i n t i f f s '  

 19 N R S  5 9  m o t i o n  f o r  a  n e w  t r i a l .   I  t h i n k  i t  m a k e s  

 20 s e n s e  t o  s t a r t  t h e r e ,  a n d  t o  f l u s h  o u t  t h a t  

 21 a r g u m e n t ,  a n d  f o r  t h e  C o u r t  t o  m a k e  a  f i n a l  

 22 d e t e r m i n a t i o n  t h e r e ,  b e f o r e  w e  t h e n  a d d r e s s  t h e  

 23 o t h e r  m a t t e r s  w h i c h  m a y  h a v e  b e e n  o n  t h e  c a l e n d a r  

 24 l o n g e r .

 25 B u t  a t  t h e  e n d  o f  d a y ,  o b v i o u s l y  c o u l d  b e  
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  1 i m p a c t e d  b y  t h a t  d e c i s i o n .   

  2 S o  j u s t  f o r  t h e  r e c o r d ,  w e  d o  h a v e  t h e  

  3 m o t i o n  f o r  a  n e w  t r i a l  r e q u e s t e d  b y  P l a i n t i f f s .

  4 A n d  t h e n  w e  h a v e  a n  o p p o s i t i o n  t h e r e t o  f i l e d  

  5 b y  N u r s e  P r a c t i t i o n e r  B a r t m u s ,  a n d  t h e n  a  j o i n d e r  

  6 t h e r e t o  b y  D r .  L a s r y .   

  7 W e  a l s o  h a v e ,  t h e n ,  d e p e n d i n g  o n  t h e  o u t c o m e  

  8 o f  t h a t  m a t t e r ,  t h e  C o u r t  w o u l d  h e a r  D r .  L a s r y ' s  

  9 m o t i o n  f o r  a t t o r n e y  f e e s  a n d  c o s t s ,  a n d  N u r s e  

 10 P r a c t i t i o n e r  B a r t m u s '  m o t i o n  f o r  a t t o r n e y  f e e s  a n d  

 11 c o s t s .   

 12 S o ,  I  h o p e  y o u  a l l  k n o w  m e  w e l l  e n o u g h  b y  

 13 n o w  t h a t  I  w e n t  t h r o u g h  t h e  b r i e f s ,  a n d  d i d  m y  b e s t  

 14 t o  r e v i e w  t h e  s t a n d a r d  t h a t  w e  w o u l d  h a v e  a p p l i c a b l e  

 15 h e r e ,  a n d  t h e n  t h e  f a c t s  a n d  c i r c u m s t a n c e s  t h a t  a r e  

 16 b e i n g  r e q u e s t e d ,  a l t h o u g h  I  d o  h a v e  a  p r e t t y  g o o d  

 17 r e c o l l e c t i o n  o f  t h e  t r i a l .   

 18 I  w a s  a l s o ,  a s  y o u  m i g h t  r e m e m b e r ,  q u i t e  i l l  

 19 a t  p o i n t s  d u r i n g  t h a t  t r i a l .   I  a m  s t i l l  n o t  

 20 c o n v i n c e d  t h a t  I  d i d n ' t  h a v e  t h i s  C O V I D  t h e n ,  I  

 21 d o n ' t  k n o w .  I  h a v e n ' t  d o n e  t h e  t e s t  t o  f i n d  o u t .   

 22 B u t  a t  t h e  e n d  o f  t h e  d a y ,  I  d o  h a v e  t h o s e  

 23 m e m o r i e s ,  b u t  I  n e v e r  w a n t  t o  j u s t  t r u s t  t h a t .   

 24 S o  I  d i d  m a k e  s u r e  I  r e v i e w e d  w h a t  t h e  

 25 a r g u m e n t s  w e r e ,  a n d  l o o k e d  a t  t h e  d i s c u s s i o n s  t o  
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  1 r e f r e s h  f o r  t o d a y .   

  2 T h e  r e a l  q u e s t i o n ,  o f  c o u r s e ,  b e c o m e s ,  d o  

  3 t h e s e  i s s u e s  w i t h  r e g a r d  t o  D r .  M a r m u r e a n u  a n d  

  4 D r .  W i e n c e k  r i s e  t o  t h e  l e v e l  o f  w a r r a n t i n g  a  n e w  

  5 t r i a l .   

  6 A n d  a s  I  c o m e  i n  h e r e  t h i s  m o r n i n g ,  a g a i n  

  7 h a v i n g  p r e p a r e d ,  b u t  n o t  h a v i n g  m a d e  u p  m y  m i n d .   

  8 I  t h i n k  i t  i s  s o m e t h i n g  t h a t  w e  h a v e  t o  

  9 r e m a i n  o p e n - m i n d e d  a b o u t ,  c o u l d  t h e r e  b e  e r r o r s  t h a t  

 10 w e r e  s o  p r e j u d i c i a l  t h a t  t h e y  r e a l l y  w o u l d  m a n d a t e  

 11 a n d  m a k e  s e n s e  t o  h a v e  a  n e w  t r i a l ,  v e r s u s  a r e  t h e y  

 12 a r g u a b l e  e r r o r s  t h a t  r e a l l y  n e e d e d  t o  b e  a d d r e s s e d  

 13 b y  A p p e l l a t e  C o u r t s ,  a n d  t h a t ' s  r e a l l y  w h e r e  w e  a r e  

 14 t o d a y .   

 15 S o ,  M r .  A r n t z  o r  M r .  H y m a n s o n ,  w h o e v e r  

 16 w i s h e s  t o  a d d r e s s  t h i s  m a t t e r  t o d a y ,  p l e a s e ,  a t  y o u r  

 17 c o n v e n i e n c e .

 18 M R .  A R N T Z :  O k a y .  

 19 G o o d  m o r n i n g ,  Y o u r  H o n o r .   

 20 L e t  m e  s t a r t  b y  s a y i n g  t h a t  i t  i s  n e v e r  a  

 21 c o m f o r t a b l e  p o s i t i o n  t o  b e  i n  t o  t e l l  a  J u d g e  t h a t  

 22 t h e y  w e r e  w r o n g ,  s o  I  h o p e  t h a t  y o u  w i l l  a c c e p t  m y  

 23 c o m m e n t s  t o d a y  w i t h  r e s p e c t ,  b e c a u s e  I  d o  r e s p e c t  

 24 y o u .   

 25 B u t  i n  r e g a r d s  - -  l e t ' s  t a l k  a b o u t  
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  1 D r .  W i e n c e k  f i r s t ,  b e c a u s e  t h a t  i s  a  s h o r t e r  

  2 d i s c u s s i o n .

  3 T H E  C O U R T :   Y e s .

  4 M R .  A R N T Z :   A n d  i t  i s  t r u e  t h a t  I  s o r t  o f  - -  

  5 a n d  I  d i d n ' t  t h r o w  i t  i n  w i t h o u t  t h o u g h t ,  b u t  i t  w a s  

  6 n o t  t h e  p r i m a r y  b a s i s  f o r  m y  m o t i o n ,  b u t  I  t h i n k  

  7 t h a t  i t  i s  a n  i m p o r t a n t  i s s u e .   

  8 A n d  w h a t  c a n  b e  - -  I  t h i n k  w h a t ' s  o b v i o u s  i n  

  9 t e r m s  o f  m a k i n g  i t  c l e a r  j u s t  h o w  i m p o r t a n t  

 10 D r .  W i e n c e k  w a s ,  w a s  t h e  f a c t  t h a t  h i s  n a m e  c a m e  u p  

 11 s o  f r e q u e n t l y  d u r i n g  t h e  t r i a l ,  a n d  t h e  f i n d i n g s  

 12 t h a t  w e r e  i n  h i s  n o t e s  c a m e  u p  s o  f r e q u e n t l y  i n  t h e  

 13 t r i a l .   

 14 I t  i s  p r o b a b l y  t r u e  t h a t  I  d i d n ' t  h a v e  a n  

 15 i n t e n t i o n  a t  t h e  b e g i n n i n g  t o  c a l l  h i m ,  b u t  h e  h a d  

 16 b e e n  n a m e d  1 3  t i m e s  d u r i n g  t h e  c o u r s e  o f  l i t i g a t i o n .   

 17 A n d  e a c h  t i m e  h e  w a s  n a m e d ,  a  s p e c i f i c  d e s c r i p t i o n  

 18 o f  h i s  t e s t i m o n y  w a s  g i v e n .   

 19 T H E  C O U R T :   W h e n  y o u  r e f e r e n c e  t h a t ,  y o u  a r e  

 20 r e f e r e n c i n g  t h e  d e f e n s e  n a m i n g  h i m ,  c o r r e c t ,  o r  a r e  

 21 y o u  s i m p l y  t a l k i n g  a b o u t  a n y  g e n e r a l  d i s c u s s i o n s ,  

 22 b e c a u s e  y o u  h a d  p o i n t e d  t o  w h e r e  t h e  d e f e n s e  h a d  

 23 d i s c l o s e d  h i s  p o t e n t i a l  - -  I  d o n ' t  w a n t  t o  c o n f l a t e  

 24 w h e t h e r  y o u  d i s c l o s e d  i t  o r  w h e t h e r  t h e y  d i s c l o s e d  

 25 h i m .
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  1 M R .  A R N T Z :  W e  d i s c l o s e d  h i m  1 3  t i m e s  w i t h  a  

  2 d e s c r i p t i o n  o f  h i s  t e s t i m o n y  i n  t h e  1 6 . 1  

  3 s u p p l e m e n t s .

  4 T H E  C O U R T :  O k a y .

  5 M R .  A R N T Z :  S o ,  h e  h a d  b e e n  n a m e d  1 3  t i m e s  

  6 w i t h  a  d e s c r i p t i o n  o f  h i s  t e s t i m o n y  t h r o u g h o u t  

  7 l i t i g a t i o n .   

  8 I n  t h e  p r e - t r i a l  d i s c l o s u r e s ,  h e  w a s  n o t  

  9 g i v e n  a  d e s c r i p t i o n ,  b u t  h i s  n a m e  w a s  g i v e n .

 10 S o  t h e  o n l y  d i f f e r e n c e  b e t w e e n  t h e  p r e t r i a l  

 11 d i s c l o s u r e  a n d  t h e  1 6 . 1  d i s c l o s u r e s  w a s  t h a t  f o r  

 12 s o m e  r e a s o n  i n  t h e  p r e t r i a l  d i s c l o s u r e  h e  w a s  n a m e d  

 13 a s  a  w i t n e s s ,  b u t  t h e y  d i d n ' t  i n c l u d e  a  d e s c r i p t i o n  

 14 o f  h i s  t e s t i m o n y .   

 15 S o  t h a t ' s  i m p o r t a n t ,  b e c a u s e  y o u  c a n ' t  v e r y  

 16 w e l l  c l a i m  p r e j u d i c e  o r  t h a t  y o u  d i d n ' t  k n o w  w h a t  

 17 t h i s  p e r s o n  w a s  g o i n g  t o  s a y .   

 18 I  m e a n  c l e a r l y  e v e r y o n e  k n e w  t h a t  h e  w a s  a n  

 19 i m p o r t a n t  f a c t o r  i n  t h e  c a s e ,  b u t  I  c a n ' t  r e a l l y  

 20 e x p l a i n  w h y  h e  w a s n ' t  d e p o s e d ,  e x c e p t  t h a t  I  t h i n k  

 21 t h e  t r i a l  s o r t  o f  e v o l v e d  i n  s u c h  a  w a y  t h a t  i t  

 22 b e c a m e  c l e a r  t h a t  I  n e e d e d  t o  c a l l  h i m ,  a n d  h e  h a d  

 23 b e e n  n a m e d .   

 24 S o  t h e  r u l i n g  o f  t h i s  C o u r t  w o u l d  h a v e  t o  

 25 b e ,  w e l l ,  e v e n  t h o u g h  y o u  n a m e d  h i m  1 3  t i m e s  i n  t h e  
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  1 1 6 . 1  s u p p l e m e n t s ,  b e c a u s e  y o u  d i d n ' t  g i v e  h i m  a  

  2 d e s c r i p t i o n  i n  t h e  p r e t r i a l  d i s c l o s u r e ,  t h e  p r e t r i a l  

  3 l i s t  o f  w i t n e s s e s ,  t h a t ' s  a  g o o d  b a s i s  f o r  n o t  

  4 a l l o w i n g  h i m  t o  t e s t i f y ,  b e c a u s e  t h a t  i s  t h e  o n l y  

  5 r e a s o n  h e  d i d n ' t  t e s t i f y  w a s  b e c a u s e  a  d e s c r i p t i o n  

  6 o f  t h e  t e s t i m o n y  w a s n ' t  g i v e n  i n  t h e  p r e t r i a l .

  7 T H E  C O U R T : I s  i t  t r u e  t h a t  t h a t  w a s  t h e  

  8 o n l y  r e a s o n ,  b e c a u s e  I  r e m e m b e r  t h i s  p a r t ,  a n d  i t  

  9 c e r t a i n l y  i s  d i s c u s s e d  i n  t h e  b r i e f s ,  a n d  I  a m  j u s t  

 10 g o i n g  b a c k  t o  t h e  b r i e f s  t o  c o n n e c t  t o  i n  t e r m s  o f  

 11 w h o  d i s c l o s e d  h i m ,  a n d  w h e n ,  b e c a u s e  I  m a y  h a v e  

 12 m i s s e d  a n d  o b v i o u s l y  n o t  c o n n e c t e d  t h e  w a y  y o u  

 13 w a n t e d  m e  t o  t h a t ,  b u t  t h a t  i s  o k a y .

 14 B u t  b a c k  t o  t h e  i d e a  o f  t h e  o n l y  r e a s o n a b l e  

 15 w a s ,  b e c a u s e  t h e  d e s c r i p t i o n  w a s n ' t  t h e r e ,  i t  s e e m e d  

 16 t o  m e  t h a t  t h e  o v e r a r c h i n g  r e a s o n  w a s ,  a s  w e  a r e  n o w  

 17 i n  t r i a l ,  a n d  a s  t h e  p a r t i e s  h a d  p r e v i o u s l y  

 18 s t i p u l a t e d  t o  e n s u r e  t h a t  t h e  t r i a l  d i s c l o s u r e s  o f  

 19 w i t n e s s e s  a n d  t e s t i m o n y ,  a n d  t h i n g s ,  w e r e  m a d e ;  a n d  

 20 t h a t  t h e r e  w a s  g o i n g  t o  b e  n o  u n f a i r  s u r p r i s e ,  a n d  

 21 t h a t  t h e  p a r t i e s  w o u l d  w o r k  t o g e t h e r  t o  d o  t h a t ,  

 22 t h a t  t h i s  a m o u n t e d  t o  a  v i o l a t i o n  o f  t h a t  

 23 s t i p u l a t i o n .   

 24 S o  t h a t  w a s  d e f i n i t e l y  a  f a c t o r ,  n o t  j u s t  

 25 b e c a u s e  t h e  d e s c r i p t i o n  m a y  n o t  h a v e  b e e n  t h e r e .   
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  1 B e c a u s e ,  a s  a  g e n e r a l  r u l e ,  i f  y o u  d i s c l o s e d  

  2 a  w i t n e s s ,  a n d  b o t h  p a r t i e s  k n o w  t h e  w i t n e s s ,  a n d  

  3 k n o w  w h a t  t h e y  a r e  g o i n g  t o  t e s t i f y  t o ,  I  a m  n o t  

  4 i n c l i n e d  t y p i c a l l y  t o  e x c l u d e ,  b u t  i t  w a s  a  h e a v y  

  5 f a c t o r  f r o m  t h e  C o u r t ' s  r e c o l l e c t i o n  t h a t  t h e  

  6 p a r t i e s  h a d  s t i p u l a t e d  i n  a d v a n c e  t o  c o n d u c t  t h e  

  7 t r i a l  a  c e r t a i n  w a y ,  a n d  t h a t  t h e  a r g u m e n t  w a s  

  8 p e r s u a s i v e  t o  m e  a t  l e a s t  i n  t h e  m o m e n t ,  t h a t  t h a t  

  9 h a d  n o t  b e e n  f o l l o w e d .   

 10 M R .  A R N T Z :  O k a y .

 11 S o  t h e  q u e s t i o n  i n  t h a t  r e g a r d  i s ,  A ,  i s  

 12 t h a t  r e a l l y  a  b a s i s  f o r  e x c l u d i n g  h i m ,  w h e r e  t h e r e  

 13 w a s  a  t r e m e n d o u s  a m o u n t  o f  d e t a i l  g i v e n .

 14 T o  m e  i t  w a s  a  g e n t l e m e n ' s  a g r e e m e n t ,  o r  a  

 15 p e r s o n  a g r e e m e n t ,  a n  a g r e e m e n t ,  a  p r o f e s s i o n a l  

 16 a g r e e m e n t  b e t w e e n  c o u n s e l  t h a t  w e  w o u l d  a d v i s e  e a c h  

 17 o t h e r ,  a n d  I  a l w a y s  d o  t h a t .   

 18 S o  t h e r e  w a s n ' t  a  l o t  o f  d e t a i l  i n  t h i s  

 19 s t i p u l a t i o n  t o  s u g g e s t  t h a t  i f  y o u  d o n ' t  g i v e  

 20 X - a m o u n t  o f  t i m e ,  t h e n  y o u  c a n ' t  c a l l  h i m .   T h a t  

 21 w a s n ' t  p a r t  o f  t h e  p e n a l t y .   

 22 S o  t h e r e  w a s  n o  p e n a l t y  o u t l i n e d  i n  t h i s  

 23 s t i p u l a t i o n .   I t  w a s  j u s t  t h a t  I  w i l l  g i v e  y o u  

 24 n o t i c e .   

 25 S e c o n d ,  I  a c t e d  i n  g o o d  f a i t h .   I  h a d  b e e n  
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  1 t r y i n g  t o  g e t  a h o l d  o f  D r .  W i e n c e k  f o r  a  c o u p l e  o f  

  2 d a y s ,  a n d  w h e n  I  f i n a l l y  g o t  a h o l d  o f  h i m ,  h e  t o l d  

  3 m e  t h a t  h e  h a d  - -  i r o n i c a l l y  a s  d o  - -  h e  h a d  r e a l l y  

  4 b a d  n e u r o p a t h y ,  a n d  i t  m a d e  d i f f i c u l t  f o r  h i m  t o  

  5 w a l k ,  a n d  s o  h e  s a i d ,  I  w o n ' t  b e  w i l l i n g  t o  c o m e  

  6 d o w n  d o  t h e  c o u r t h o u s e ,  a n d  I  w a s n ' t  a b o u t  t o  

  7 s u b p o e n a  h i m .   

  8 W e l l ,  a n o t h e r  2 4 - h o u r s  w e n t  b y ,  I  c o n t a c t e d  

  9 h i m ,  a n d  I  s a i d ,  l o o k ,  I  w i l l  p a y  f o r  y o u r  t i m e  t o  

 10 b e  h e r e .   

 11 I n  f a c t ,  I  d i d  p a y  h i m  a  $ 3 , 5 0 0  c h e c k  j u s t  

 12 t o  c o m e  d o w n  h e r e ,  a n d  t h e n  t o  b e  t o l d  t h a t  h e  h a d  

 13 t o  g o  h o m e .

 14 S o  I  p a i d  h i m  $ 3 , 5 0 0 .   T h a t  s e e m e d  t o  - -  I  

 15 d o n ' t  k n o w  w h y  h e  d i d n ' t  u n d e r s t a n d  t h a t  I  w a s  g o i n g  

 16 t o  p a y  h i m  a n y  w a y ,  b u t  t h a t  s e e m e d  t o  i n f l u e n c e  h i s  

 17 d e c i s i o n ,  a n d ,  s o ,  h e  a g r e e d  t o  c o m e  d o w n .   

 18 O n c e  I  k n e w  h e  w a s  c o m i n g  d o w n ,  i t  w a s  o n  - -  

 19 I  t h i n k  i t  w a s  a  S u n d a y ,  I  t h i n k  a  S u n d a y  n i g h t ,  I  

 20 e - m a i l e d  e v e r y b o d y  a n d  I  s a i d ,  I  j u s t  w a n t  t o  t e l l  

 21 t h i s ,  a n d  i t  w a s  e x a c t l y  c o n t e m p o r a n e o u s  w i t h  w h e n  I  

 22 l e a r n e d  t h a t  I  a c t u a l l y  w a s  g o i n g  t o  b e  a b l e  t o  c a l l  

 23 h i m .   

 24 S o ,  i f  y o u  l o o k  a t  t h e  t e r m s  o f  t h a t  

 25 a g r e e m e n t ,  t h e r e  i s  n o t h i n g  a b o u t  t h a t  a g r e e m e n t  
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  1 t h a t  I  v i o l a t e d .   

  2 I  g a v e  t h e m  n o t i c e ,  j u s t  a s  s o o n  a s  I  h a d  

  3 n o t i c e  t h a t  h e  w a s  g o i n g  t o  t e s t i f y .

  4 A n d  m o r e  t o  t h e  p o i n t ,  t h e r e  i s  n o  

  5 s t i p u l a t i o n  t h a t  i f  y o u  d o n ' t  g i v e  4 8  h o u r s  n o t i c e  

  6 o r  7 2  h o u r s  n o t i c e ,  t h e n  y o u  c a n ' t  c a l l  h i m .

  7 T H E  C O U R T : I  w o u l d  a g r e e  w i t h  y o u  t h a t  

  8 t h e r e  i s  n o  t i m e  c o n s t r a i n t ,  b u t  i n  t h e  m o m e n t ,  o n  a  

  9 S u n d a y  n i g h t ,  w h e r e  - -  o b v i o u s l y  w e  a r e  i n  t r i a l ,  s o  

 10 e v e r y b o d y  i s  c o n n e c t e d  t o  t r i a l  2 4 / 7 ,  b u t  l i k e  o n  a  

 11 S u n d a y  n i g h t ,  w h e r e  i t  m i g h t  b e  r e a s o n a b l e  t h a t  

 12 s o m e b o d y  w o u l d  n o t  b e  c o n n e c t i n g  t o  t r i a l  i s s u e s  a t  

 13 t h e  m o m e n t ,  a n d  t h e n  t r y i n g  t o  b r i n g  a  w i t n e s s  i n  o n  

 14 M o n d a y ,  i t  s e e m s  l i k e  e v e n  t h o u g h  t h e r e  i s  n o  t i m e  

 15 c o n s t r a i n t s ,  i t  w o u l d  b e  p o t e n t i a l l y  a  f a i r  c a l l  t o  

 16 m a k e  t h a t  t h a t  w a s  t o o  t i g h t ,  t h a t  t h a t  w a s  t o o  m u c h  

 17 o f  a  s u r p r i s e ,  e v e n  t h o u g h  w e  k n o w  w h o  t h i s  d o c t o r  

 18 i s ,  a n d  w h a t  h e  h a s  m e a n t  t o  t h e  P l a i n t i f f ,  t h a t ' s  

 19 n o t  t h e  s a m e  t h i n g  a s  k n o w i n g  t h a t  h e  i s  c o m i n g  i n t o  

 20 t r i a l ,  a n d  t h a t  h e  i s  g o i n g  t o  g i v e  t e s t i m o n y .   

 21 A n d  t h e  o t h e r  t h i n g  t h a t  I  t a l k e d  a b o u t  - -  I  

 22 d o n ' t  w a n t  t o  s w i t c h  g e a r s  - -  t h a t ' s  a  p o i n t .

 23 T h e  o t h e r  p o i n t  w o u l d  b e  t h a t  t h e r e  h a d  b e e n  

 24 q u i t e  a  a  b i t  o f  t e s t i m o n y  c o v e r e d  w i t h o u t  h a v i n g  t o  

 25 d i r e c t l y  h e a r  f r o m  D r .  W i e n c e k  a b o u t  h i s  p r i o r  
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  1 t r e a t m e n t s ,  e t  c e t e r a .

  2 A n d  I  d i d  r e f e r e n c e ,  a n d  I  b e l i e v e  i t  i s  

  3 e x c e r p t e d  i n  t h e  o p p o s i t i o n ,  t h a t  y o u  a l l  c a n  c l e a n  

  4 t h i s  u p  i n  t h e  c l o s i n g s ,  s o  w e  d o n ' t  n e c e s s a r i l y  

  5 n e e d  h i s  t e s t i m o n y .   

  6 B u t  t h o s e  a r e  t w o  d i f f e r e n t  p o i n t s .   

  7 M R .  A R N T Z :   T h a t ' s  p r o b a b l y  t h e  r e a s o n i n g  

  8 b e h i n d  h i m  n o t  b e i n g  d e p o s e d ,  w a s  t h a t  e v e r y t h i n g  

  9 w a s  s e e n  s o r t  o f  t h r o u g h  o n e  p r i s m ,  a n d  t h e  p r i s m  

 10 c h a n g e d  w h e n  w e  g o t  i n t o  t r i a l .   

 11 I t  c a n  h a r d l y  b e  c h a r a c t e r i z e d ,  t h o u g h ,  a s  a  

 12 p o i n t  o f  a m b u s h  o r  s u r p r i s e ,  w h e r e  o n e  o f  t h e  

 13 a t t o r n e y s  i n  t h e i r  - -  w h e n  t h e y  i n t r o d u c e d  

 14 t h e m s e l v e s ,  a n d  i n t r o d u c e d  w h o  t h e  w i t n e s s e s  m i g h t  

 15 b e  - -  s a i d ,  a n d  o n e  o f  w i t n e s s e s  m i g h t  b e  

 16 D r .  W i e n c e k .   

 17 S o  t h a t ' s  h a r d l y  a  s u r p r i s e  t o  a n y b o d y .  

 18 T h e r e  w o u l d  h a v e  b e e n  n o  p r e j u d i c e .  H e  w a s  p r o b a b l y  

 19 g o i n g  t o  b e  a  1 5  t o  2 0  m i n u t e  w i t n e s s .   

 20 A n d ,  a l t h o u g h  t h i s  i s  p r o b a b l y  n o t  s o m e t h i n g  

 21 t h a t  t h e  C o u r t  c a n  r e l y  o n ,  I  k n o w  M r .  W e a v e r  s p o k e  

 22 t o  t h e  j u r y ,  a s  d i d  M r .  H y m a n s o n ,  H a n k  H y m a n s o n ,  h e  

 23 i s  n o t  h e r e .   

 24 H e  t o l d  m e  l a t e r  t h a t  i t  w a s  a n  i s s u e  t o  t h e  

 25 j u r y  t h a t  h e  n e v e r  c a m e  i n  a n d  c l a r i f i e d  h i s  
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  1 r e c o r d s .   

  2 S o  - -  

  3 M R .  W E A V E R :  Y o u r  H o n o r ,  I  - -

  4 M R .  A R N T Z :   P l e a s e  d o n ' t  i n t e r r u p t  m e .   H e  

  5 c a n  d o  t h i s  a f t e r .   

  6 T H E  C O U R T :   H o l d  o n .

  7 M r .  A r n t z ,  I  g e t  i t  t h a t  y o u  m i g h t  h a v e  a n  

  8 o b j e c t i o n  t o  h i s  o b j e c t i o n ,  b u t  y o u  c a n ' t  t a l k  o v e r  

  9 e a c h  o t h e r ,  b e c a u s e  m y  r e p o r t e r  c a n ' t  w r i t e  t h a t  

 10 d o w n .   

 11 S o ,  i n  f a i r n e s s ,  h e  i s  n o t  h e a r ,  a n d  y o u  

 12 c a n ' t  d o  y o u r  s o c i a l  c u e s  w i t h  e a c h  o t h e r ,  o r  w i t h  

 13 m e ,  a n d  I  k n o w  t h a t  t h a t  i s  d i f f i c u l t .

 14 B u t ,  M r .  W e a v e r ,  g o  a h e a d  a n d  s t a t e  y o u r  

 15 o b j e c t i o n ,  p l e a s e ,  a n d  t h e n  I  w i l l  h e a r  b a c k  f r o m  

 16 A r n t z .

 17 M R .  W E A V E R :  I  a p o l o g i z e ,  I  d i d n ' t  m e a n  i t  

 18 f o r  a n  o b j e c t i o n ,  b u t  w h e n  M r .  A r n t z  s a i d  t h a t  

 19 M r .  H y m a n s o n  a n d  M r .  W e a v e r  s a i d  s o m e t h i n g  t o  t h e  

 20 j u r y  a b o u t  D r .  W i e n c e k ,  I  a p o l o g i z e ,  I  j u s t  d i d n ' t  

 21 h e a r  w h a t  i t  w a s  t h a t  w a s  s a i d .   

 22 M R .  A R N T Z :  O k a y .  

 23 I  a p o l o g i z e .   I  d i d n ' t  s a y  t h a t  e i t h e r  o f  

 24 y o u  s a i d  a n y t h i n g  t o  t h e  j u r y .   

 25 W h a t  I  u n d e r s t o o d  f r o m  M r .  H y m a n s o n  w a s  t h a t  
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  1 t h e  j u r y ,  s o m e  m e m b e r s  o f  t h e  j u r y  h a d  i n d i c a t e d  

  2 t h a t  t h e y  w o u l d  h a v e  l i k e d  t o  h a v e  h e a r d  f r o m  

  3 D r .  W i e n c e k .   

  4 I  a p o l o g i z e  f o r  j u m p i n g  o n  y o u .

  5 T H E  C O U R T :   T h a n k  y o u ,  M r .  W e a v e r .   

  6 A t  a n y  t i m e ,  M r .  W e a v e r ,  o r  M s .  H u e t h ,  y o u  

  7 h a v e  a n  o b j e c t i o n  t o  a n y  o f  t h e  a r g u m e n t ,  y o u  c a n  

  8 m a k e  t h e m ,  a n d  w e  w i l l  j u s t  p a u s e ,  a n d  y o u  c a n  m a k e  

  9 t h e m ,  a n d  t h e n  w e  c a n  c o m e  b a c k .   

 10 I  a p p r e c i a t e  t h a t  n e e d  f o r  c l a r i f i c a t i o n .   

 11 A n d  t h a n k  y o u ,  M r .  H y m a n s o n .  

 12 A n d ,  f a i r  e n o u g h ,  t h e s e  a r e  i m p o r t a n t  

 13 a r g u m e n t s ,  a n d  w e  d o n ' t  w a n t  t o  l o s e  o u r  t h o u g h t s .

 14 G o  a h e a d .   

 15 M R .  A R N T Z :  I  d i d n ' t  m e a n  t o  j u m p  o n  h i m  l i k e  

 16 t h a t ,  e s p e c i a l l y  g i v e n  t h e  c i r c u m s t a n c e s .   

 17 I  w o n ' t  i n t e r r u p t  h i m ,  i f  h e  c a n  j u s t  l e t  m e  

 18 - -  u n l e s s  t h e r e  i s  a n  o b j e c t i o n  o b v i o u s l y .   

 19 T H E  C O U R T :  R i g h t .

 20 M R .  A R N T Z :  S o  w h a t  i t  b o i l s  d o w n  t o  a r e  2  

 21 b a s e s .  O n e  i s ,  d i d  t h i s  s t i p u l a t i o n  m e a n  t h a t  I  

 22 c o u l d n ' t  c a l l  h i m ,  w h e r e  I  h a d  g i v e n  t h e m  t h e  b e s t  

 23 p o s s i b l e  n o t i c e  t h a t  I  c o u l d ,  a n d  t h e y  w e r e  p r e p a r e d  

 24 t o  h e a r  f r o m  D r .  W i e n c e k ,  b e c a u s e  t h e y  h a d  

 25 c o n t e m p l a t e d  t h e  c o n c e p t  t h a t  D r .  W i e n c e k  m i g h t  b e  
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  1 c a l l e d .   

  2 A n d  t h e  s e c o n d  i s  t h a t  b e c a u s e  h i s  

  3 d e s c r i p t i o n  o f  t e s t i m o n y  w a s n ' t  g i v e n  i n  t h e  

  4 p r e t r i a l  o r d e r ,  o r  t h e  p r e t r i a l  d i s c l o s u r e ,  t h a t  h e  

  5 c o u l d n ' t  t e s t i f y ,  e v e n  t h o u g h  i t  h a d  b e e n  d e s c r i b e d  

  6 i n  1 3  o t h e r  s u p p l e m e n t s .   

  7 S o ,  n e i t h e r  o f  t h o s e  - -  i f  t h e  g r o u n d  i s  

  8 p u r e l y  a  t e c h n i c a l  o n e ,  t h a t  b e c a u s e  h i s  t e s t i m o n y  

  9 w a s n ' t  d e s c r i b e d  i n  t h e  p r e t r i a l  d i s c l o s u r e ,  b u t  w a s  

 10 i n  t h e  1 3  s u p p l e m e n t s ,  I  w o u l d  l i k e  t o  h e a r  t h a t  

 11 b a s i s  f o r  d i s c l o s i n g  i t .

 12 I f  i t  i s  t h a t  t h i s  s t i p u l a t i o n  e x i s t e d ,  I  

 13 w o u l d  l i k e  t o  h e a r  f r o m  t h e  C o u r t  t h a t  t h a t ' s  t h e  

 14 b a s i s  f o r  c o n t i n u i n g  o n  w i t h  t h a t  r u l i n g .   

 15 B u t ,  i f  t h o s e  a r e  t h e  o n l y  2  b a s e s  f o r  

 16 k e e p i n g  h i m  o u t ,  h e  s h o u l d  h a v e  b e e n  a l l o w e d  t o  

 17 t e s t i f y .   T h e  s t i p u l a t i o n  d i d n ' t  s a y  a n y t h i n g  a b o u t  

 18 n o t  b e i n g  a b l e  t o  c a l l  s o m e o n e .   

 19 I t  d i d n ' t  s a y  a n y t h i n g  a b o u t  h a v i n g  t o  g i v e  

 20 a  c e r t a i n  a m o u n t  o f  n o t i c e .   I n  f a c t ,  w h e n  h e  w a s  

 21 c a l l e d  t h e  r e s p o n s e  w a s n ' t ,  w e l l ,  i f  h e  h a d  g i v e n  m e  

 22 2  d a y s  n o t i c e ,  I  c o u l d  h a v e  b e e n  r e a d y  f o r  h i m .   I t  

 23 w a s ,  h e  d i d n ' t  d i s c l o s e  h i m .   

 24 W e l l ,  I  d i d  d i s c l o s e  h i m .   I  j u s t  d i d n ' t  

 25 g i v e  a  d e s c r i p t i o n  o f  h i s  t e s t i m o n y  t h a t  w a s  g i v e n  
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  1 i n  t h e  1 3  p r i o r  s u p p l e m e n t s .

  2 T H E  C O U R T : A n d  I  j u s t  w a n t  t o  c l a r i f y  

  3 a g a i n  a s  t o  m a y b e  w h y  i t  d i d n ' t  c o n n e c t  a s  t o  h o w  

  4 y o u  w e r e  d e s c r i b i n g  t h a t  i n  t h e  m o t i o n ,  a n d  t h i s  i s  

  5 a t  p a g e  3 ,  l i n e s  2 2  t h r o u g h  2 7  - -  a t  l e a s t  t h e  p a r t  

  6 t h a t  I  a m  r e a d i n g  n o w  - -  t h i s  i s  w h e r e  y o u  b r i n g  u p  

  7 t h e  D r .  W i e n c e k  i s s u e .   

  8 A n d  a s  y o u  s a i d ,  t h i s  w a s n ' t  t h e  g r a v a m e n  o f  

  9 t h e  m o t i o n ,  b u t  i t  w a s  a  s e c o n d  b a s i s .   A n d  i n  t h e r e  

 10 y o u  i n d i c a t e  M r .  M c B r i d e ' s  r e f e r e n c e  t o  D r .  W i e n c e k  

 11 a s  a  p o t e n t i a l l y  w i t n e s s  d u r i n g  h i s  i n t r o d u c t i o n  o f  

 12 t h e  c a s e .

 13 A n d  t h e n  i t  s a y s ,  D r .  W i e n c e k  w a s  i d e n t i f i e d  

 14 a s  a  w i t n e s s  i n  a l l  1 3  s u p p l e m e n t a l  d i s c l o s u r e s ,  b u t  

 15 y o u  d i d n ' t  a t t r i b u t e  t o  w h o m ,  a n d  I  j u s t  m a d e  t h e  

 16 a s s u m p t i o n ,  b e c a u s e  t h e n  w h e n  w e  g o  t o  t h e  

 17 o p p o s i t i o n  - -  

 18 M R .  A R N T Z :  O h ,  I  s e e .

 19 T H E  C O U R T :  I t  i s  m y  b a d  c a l l  f o r  n o t  

 20 c o n n e c t i n g ,  a n d  I  d i d  n o t  g o  b a c k  t h r o u g h  a n d  l o o k  

 21 a t  t h e  d i s c o v e r y  i n  t h a t  k i n d  o f  d e t a i l ,  t h a t  t h e n  

 22 m y  r e a s o n  a n d  f a u l t  f o r  m i s c o n n e c t i n g  t o  t h a t  i s  

 23 b e c a u s e  i n  t h e  o p p o s i t i o n ,  M r .  W e a v e r  r e f e r e n c e s  - -  

 24 a n d  I  j u s t  w a n t  t o  g e t  t h a t  l a n g u a g e ,  s o  y o u  k i n d  o f  

 25 u n d e r s t a n d  w h e r e  I  w a s  c o m i n g  f r o m ,  a n d  I  h a v e  t h e  
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  1 c l a r i f i c a t i o n  n o w .

  2 B u t  g i v e  m e  o n e  s e c o n d .   I  h a v e  m y  n o t e s  

  3 h e r e .   I t  i s  i n  t h e  o p p o s i t i o n .   I t  t a l k s  a b o u t ,  

  4 P l a i n t i f f s '  c o n t e n d  t h e  s e c o n d  i n c i d e n t  o f  e r r o r  

  5 r e q u i r i n g  a  n e w  t r i a l  o c c u r r e d  w h e n  t h e  C o u r t  

  6 e x c l u d e d  D r .  W i e n c e k  f r o m  t e s t i f y i n g .  

  7 T h e y  a r g u e  t h a t  D r .  W i e n c e k  w a s  p r e v i o u s l y  

  8 i d e n t i f i e d  a s  a  d e f e n s e  w i t n e s s ,  a n d  t h a t  h i s  n o t e s  

  9 a n d  r e c o r d s  b e c a m e  s u c h  a  f o c a l  p o i n t .   

 10 S o  t h a t ' s  k i n d  o f  w h e r e  I  g o t  c o n f u s e d  o n  

 11 w h e r e  t h e  d i s c l o s u r e s  f r o m  y o u r  a r g u m e n t  t o d a y  

 12 h a p p e n e d .   

 13 B u t  t h a t ' s  j u s t  a  c l e a n u p  s o  t h a t  y o u  

 14 u n d e r s t a n d  h o w  I  c o n n e c t e d  t o  i t ,  a n d  I  h a v e  b e e n  

 15 c o r r e c t e d  t h e r e .   

 16 B u t  t h e  r e a l  i s s u e  b e c o m e s  - -  a n d  i f  y o u  a r e  

 17 r e a d y  t o  m o v e  t o  t h i s  d i s c u s s i o n ,  I  w o u l d  l i k e  t o ,  

 18 b u t  i f  y o u  w a n t  t o  w a i t  t o  c o v e r  t h e  o t h e r  b a s i s ,  

 19 a n d  t h e n  t i e  i t  u p ,  i t  i s  r e a l l y  t h e  l e g a l  s t a n d a r d  

 20 t h a t  i s  a p p l i c a b l e  h e r e ,  a n d  d o e s  t h i s  e x c l u s i o n  

 21 m e e t  t h a t  l e g a l  s t a n d a r d .   

 22 L i k e  e v e n  i f  w e  t a k e ,  f o r  h y p o t h e t i c a l  

 23 p u r p o s e s ,  t h e  a r g u m e n t  o f ,  t h e r e  w a s  n o  t i m e l i n e  i n  

 24 t h e  s t i p u l a t i o n ,  a n d  h e  w a s  p r e v i o u s l y  d i s c l o s e d ,  

 25 t h e r e  i s  n o  u n f a i r  s u r p r i s e  h e r e ,  a n d  h e  s h o u l d  h a v e  
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  1 b e e n  a l l o w e d  t o  t e s t i f y .   

  2 I s  h i s  e x c l u s i o n  s o m e t h i n g  t h a t  w a r r a n t s  a  

  3 n e w  t r i a l .   

  4 M R .  A R N T Z :  O k a y .

  5 T H E  C O U R T : I f  y o u  a r e  n o t  r e a d y  t o  g o  

  6 t h e r e  - -  

  7 M R .  A R N T Z :  N o ,  I  a m  h a p p y  t o  g o  t h e r e  n o w ,  

  8 b e c a u s e  I  t h i n k  t h a t ' s  r e a l l y  t h e  p o i n t .   

  9 I  m e a n ,  s o  a s  w e  l o o k  a t  - -  I  a m  s u r e  w e  a l l  

 10 h a v e  a  p r e t t y  g o o d  m e m o r y  o f  t h i s  t r i a l ,  i t  w e n t  o n  

 11 f o r  a  w h i l e ,  b u t  i t  i s  l a s t  o n e  t h a t  I  d i d .

 12 T H E  C O U R T : I t  m i g h t  b e  t h e  l a s t  o n e  w e  

 13 d i d ,  t o o .   

 14 M R .  A R N T Z :  W e  w e r e  t a l k i n g  o u t s i d e  t h a t  w e  

 15 a r e  g o i n g  t o  a b l e  t o  s a y  t h a t  w e  w e r e  s o m e  o f  t h e  

 16 l a w y e r s  a n d  j u d g e s  w h o  t r i e d  t h e  l a s t  c a s e  i n  a  

 17 n o r m a l  w a y .   

 18 T H E  C O U R T :   R i g h t .   

 19 M R .  A R N T Z :   I  m e a n ,  w h o  k n o w s  h o w  t h i n g s  a r e  

 20 g o i n g  t o  c h a n g e .   

 21 B u t  c l e a r l y  d u r i n g  t h e  t r i a l  w h a t  b e c a m e  a  

 22 h u g e  i s s u e ,  a n d  t h e  r e a s o n  w h y  I  t r i e d  t o  c a l l  h i m ,  

 23 w a s  b e c a u s e  t h e  q u e s t i o n  o f  n o t a t i o n s  i n  h i s  r e c o r d s  

 24 b e c a m e  t h e  h u g e  i s s u e .   

 25 T h e y  r e f e r e n c e  p u l s e s ,  b u t  t h e y  d i d n ' t  
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  1 r e f e r e n c e  h o w  t h e  p u l s e s  w e r e  d o n e .   A n d  m y  c l i e n t  

  2 t e s t i f i e d  t h a t  t h e  o n l y  w a y  t h e y  w e r e  e v e r  d o n e  w a s  

  3 b y  D o p p l e r .   

  4 A n d  t h r o u g h  c o n j e c t u r e ,  b e c a u s e  i t  n e v e r  

  5 s a i d  t h e y  w e r e  d o n e  b y  p a l p a t i o n  i n  t h e  r e c o r d s ,  b u t  

  6 b y  - -  I  s a y  n e v e r ,  b u t  I  d o n ' t  r e c a l l  a n y  n o t e s  

  7 s p e c i f i c a l l y  s a y i n g  t h a t  t h e y  w e r e  p a l p a b l e .   

  8 B u t  m y  c l i e n t ' s  t e s t i m o n y  w a s  t h e  o n l y  w a y  

  9 h e  e v e r  g o t  a  p u l s e  a f t e r  h e  g o t  t h e  b y p a s s  w a s  b y  

 10 D o p p l e r .   

 11 S o  t h e  b i g  q u e s t i o n  c a m e ,  a n d  t h i s  d e v e l o p e d  

 12 d u r i n g  t h e  t r i a l  w a s ,  d i d  h e  h a v e  p a l p a b l e  p u l s e s .   

 13 B e c a u s e  i f  y o u  r e c a l l ,  D r .  M a r m u r e a n u  s a i d ,  h e  

 14 w o u l d n ' t  h a v e  h a d  p a l p a b l e  p u l s e s  i f  y o u  h a v e  h a d  

 15 t h i s  b y p a s s .

 16 Y o u  w o u l d  h a v e  h a d  D o p p l e r  p u l s e s ,  b e c a u s e  

 17 t h a t ' s  h o w  y o u  d e t e c t i v e  t h e m  w h e n  t h e y  e x i s t  

 18 t h r o u g h  a  p e r i p h e r a l  m e a n s ,  b u t  y o u  w o u l d n ' t  h a v e  

 19 p a l p a b l e  p u l s e s .   

 20 B u t  t h a t  i s s u e  f r a n k l y  w a s  n o t  t h e  f o c u s  o f  

 21 d i s c o v e r y ,  f r o m  w h a t  I  c a n  t e l l .   

 22 N o t  t h e  q u e s t i o n  o f  p u l s e s ,  b u t  t h e  q u e s t i o n  

 23 o f  w h e t h e r  t h e y  w e r e  p a l p a b l e  i n  p r i o r  r e c o r d s .   A n d  

 24 s o  a s  t h e  t r i a l  w e n t  o n ,  t h a t  b e c a m e  a  b i g  i s s u e .   

 25 I t  b e c a m e  t h e  i s s u e .   
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  1 B e c a u s e  i f  y o u  c a n ' t  h a v e  p a l p a b l e  p u l s e s ,  

  2 t h e n  t h e  N u r s e  P r a c t i t i o n e r  n e v e r  c o u l d  h a v e  f e l t  

  3 t h e  p u l s e  w i t h  h e r  h a n d .   

  4 B e c a u s e ,  a s  y o u  r e c a l l ,  t h e y  d i d n ' t  s a y  t h e y  

  5 d i d  i t  b y  D o p p l e r ,  t h e y  s a i d  d i d  i t  b y  h a n d ,  b y  

  6 p a l p a t i o n .   

  7 S o ,  i f  t h e y  d o i n g  i t  b y  p a l p a t i o n ,  y e t  t h e r e  

  8 w a s  n o  p o s s i b l e  w a y  t o  f e e l  t h e m  b y  p a l p a t i o n ,  o r  

  9 t h a t  t h e r e  w a s  n o  r e c o r d  o f  t h e m  b e i n g  f e l t  b y  

 10 p a l p a t i o n  p r i o r ,  t h e n  i t  o n l y  s t a n d s  t o  r e a s o n  t h a t  

 11 w h e n  h e  i s  c o m i n g  i n  w i t h  a n  o c c l u s i o n ,  a n d  I  d o n ' t  

 12 t h i n k  - -  I  m e a n ,  I  g u e s s  t h e r e  w a s  s o m e  d i s c u s s i o n  

 13 a b o u t  t h e  c a s e  w o r s e n i n g  a n d  h a v i n g  a d d i t i o n a l  

 14 o c c l u s i o n s  a f t e r  h e  w e n t  t o  t h e  h o s p i t a l ,  b u t  

 15 c l e a r l y  h e  h a d  a n  o c c l u s i o n ,  y o u  w o u l d n ' t  h a v e  b e e n  

 16 a b l e  t o  f e e l  a  p u l s e  t h e n ,  i f  y o u  c o u l d n ' t  s e e  i t  

 17 w h e n  t h e r e  w a s n ' t  a n  o c c l u s i o n .   

 18 T H E  C O U R T :  O k a y .

 19 M R .  A R N T Z :  S o ,  i f  h e  i s  g o i n g  t o  t h e  

 20 d o c t o r ' s  o f f i c e ,  a n d  t h e r e  i s  n o  o c c l u s i o n ,  a n d  i f  

 21 t h e y  s t i l l  c a n ' t  s t i l l  f e e l  t h e m  b y  p a l p a t i o n ,  t h e n  

 22 o b v i o u s l y  t h e y  c a n ' t  f e e l  t h e m  b y  p a l p a t i o n  i f  h e  

 23 h a s  a n  o c c l u s i o n .   

 24 S o  t h a t  b e c a m e  t h e  i s s u e .   I  m e a n ,  b y  m y  

 25 r e c o l l e c t i o n ,  t h a t  w a s  t h e  i s s u e  i n  t h e  c a s e .   A n d  
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  1 t h e  o n l y  w a y  t o  s o r t  o u t  t h a t  i s s u e  w a s  t o  h a v e  

  2 D r .  W i e n c e k  t e s t i f y .   

  3 A n d  i t  d o e s n ' t  s u r p r i s e  m e  a  b i t  t h a t  t h e  

  4 j u r y  w o u l d  h a v e  s a i d ,  I  w o u l d  h a v e  l i k e d  t o  h a v e  

  5 h e a r d  w h a t  D r .  W i e n c e k  s a y s  o n  t h a t .   

  6 T o  m e ,  i n  a l l  l i k e l i h o o d ,  h e  m a y  h a v e  b e e n  

  7 t h e  c r i t i c a l  w i t n e s s .

  8 T H E  C O U R T : B u t  h e r e ' s  I  g u e s s  w h e r e  I  

  9 s t r u g g l e  w i t h ,  o k a y ,  s o  D r .  W i e n c e k  c o m e s  i n ,  a n d  

 10 y o u  a r e  g o i n g  t o  a s k  h i m  q u e s t i o n s  t h a t  i s  g o i n g  t o  

 11 t r y  t o  n a i l  t h a t  d o w n .  

 12 D e f e n s e  c o u n s e l  i s  g o i n g  t o  a s k  h i m  

 13 q u e s t i o n s  t h a t  w i l l  r a i s e  q u e s t i o n s  a b o u t  t h a t .   

 14 W o u l d n ' t  w e  h a v e  b e e n  i n  t h e  s a m e  p l a c e  a t  t h e  t i m e  

 15 o f  c o n c l u d i n g  a r g u m e n t s ,  a n d  a t  t h e  t i m e  t h a t  t h e  

 16 j u r y  d e l i b e r a t e d ,  t h a t  t h e r e  s t i l l  w o u l d  h a v e  b e e n  

 17 c o n f u s i o n  o n  t h a t  p o i n t ?   

 18 I  k n o w  w e  a r e  s p e c u l a t i n g ,  b u t  I  a m  j u s t  

 19 a s k i n g .   

 20 M R .  A R N T Z :  S o ,  t h e y  h a d  a  w i t n e s s ,  I  t h i n k  

 21 i t  w a s  t h e i r  h o t  s h o t  d o c t o r  - -  a n d  I  c a n ' t  r e m e m b e r  

 22 h i s  n a m e  - -  D r .  W i l s o n .   

 23 I  l i k e  D r .  W i l s o n .   I  d i d n ' t  m e a n  t h a t  i n  a  

 24 p e j o r a t i v e  w a y .   

 25 D r .  W i l s o n  d i d  s a y ,  y e a h ,  y o u  m i g h t  s t i l l  b e  
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  1 a b l e  t o  s t i l l  b e  a b l e  t o  f e e l  a  p u l s e ,  i f  i t  i s  

  2 p e r i p h e r a l s  o n l y .   S o  h y p o t h e t i c a l l y ,  h e  w a s  s a y i n g ,  

  3 y e a h ,  i t  i s  p o s s i b l e .   

  4 A n d ,  s o  w o u l d  t h e y  h a v e  h a d  s t i l l  h a d  

  5 a r g u m e n t ;  y e s ,  t h e y  w o u l d  h a v e  s t i l l  h a d  t h a t  

  6 a r g u m e n t ,  b u t  t h e  q u e s t i o n  o f  p o s s i b i l i t y  w o u l d  h a v e  

  7 b e e n  a d d r e s s e d  b y  D r .  W i e n c e k ' s  t e s t i m o n y ,  b e c a u s e  

  8 h e  w o u l d  h a v e  b e e n  a b l e  t o  s a y ,  I  n e v e r  w a s  a b l e  t o  

  9 g e t  t h e m  b y  p a l p a t i o n .   

 10 S o  i f  h e  w a s n ' t ,  t h e n  t h e  h y p o t h e t i c a l  

 11 p o s s i b i l i t y  t h a t  D r .  W i l s o n  w a s  t a l k i n g  a b o u t  w o u l d  

 12 h a v e  b e e n  c l a r i f i e d  f o r  t h e  j u r y .   

 13 A n d  w i t h o u t  t h a t ,  w e  w e r e n ' t  a b l e  t o  c l a r i f y  

 14 i t .   S o ,  I  d o n ' t  s e e  a  g o o d  b a s i s  f o r  e x c l u d i n g  h i m  

 15 b a s e d  o n  d i s c l o s u r e  o r  t h e  d e s c r i p t i o n  o f  h i s  

 16 t e s t i m o n y ,  b u t  h e  c l e a r l y  w a s  a n  i m p o r t a n t  w i t n e s s .

 17 H e  w a s  p o s s i b l y  t h e  m o s t  i m p o r t a n t  w i t n e s s .

 18 T H E  C O U R T : A n d  y o u  a s k e d  a  m i n u t e  a g o  f o r  

 19 s o m e  c l a r i f i c a t i o n ,  a n d  I  w i l l  t e l l  y o u  a s  I  s i t  

 20 h e r e  t o d a y ,  t h a t  i t  d o e s  n o t  r e s o n a t e  w i t h  m e  i n  m y  

 21 m e m o r y  t h a t  t h e  m a i n  r e a s o n  w a s ,  y o u  k n o w ,  t h e  

 22 f a i l u r e  t o  p r o v i d e  a  d e s c r i p t i o n ,  e v e n  t h o u g h  t h e  

 23 n a m e  w a s  p r o v i d e d .   

 24 W h a t  I  b e l i e v e  I  f o c u s e d  o n ,  r i g h t  o r  w r o n g ,  

 25 i n  t h a t  m o m e n t ,  w a s  t h e  a r g u m e n t  - -  a n d  w e  a r e  g o i n g  
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  1 t o  h e a r  m o r e  s h o r t l y  o b v i o u s l y  f r o m  M r .  W e a v e r ,  a n d  

  2 p o s s i b l y  t o  M s .  H u e t h ' s  j o i n d e r  - -  w a s  t h a t  w e  a r e  

  3 i n  t h e  t h r o e s  o f  t r i a l ,  w e  a r e  f i n d i n g  o u t  l e s s  t h a n  

  4 2 4 - h o u r s  f r o m  h i s  t e s t i m o n y  t h a t  h e  i s  a c t u a l l y  

  5 g o i n g  t o  b e  c a l l e d ,  a n d  t h a t  w e  h a d  a l r e a d y  h a d  

  6 a m p l e  d i s c u s s i o n  a n d  r e v i e w  o f  h i s  t r e a t m e n t ,  a n d  

  7 h i s  r e c o r d s .   

  8 A n d  t h a t  i t  r e a l l y  w o u l d  p o t e n t i a l l y  m a k e  

  9 t h e  t r i a l  m o r e  c o n f u s i n g ,  n o t  l e s s ,  i f  h e  w e r e  t o  

 10 h a v e  b e e n  b r o u g h t  i n  a t  t h e  l a s t  m i n u t e ,  a n d  

 11 u l t i m a t e l y  t h a t  i t  d i d  s e e m  t o  b e  - -  n o t  t h a t  y o u  

 12 h a d  d o n e  i t  i n t e n t i o n a l l y  - -  I  c o m p l e t e l y  t a k e  a t  

 13 f a c e  v a l u e ,  a n d  w o u l d  e x p e c t  t h a t  y o u  h a d  t h e  

 14 e x p e r i e n c e  t h a t  y o u  h a d ,  i f  y o u  a r e  n o t  c o m i n g ,  y o u  

 15 a r e  n o t  c o m i n g .  O h ,  o k a y ,  c o m e ,  t h a t  y o u  d i d n ' t  d o  

 16 i t  o n  p u r p o s e .

 17 B u t  a t  t h e  e n d  o f  t h e  d a y ,  d e f e n s e  c o u n s e l  

 18 h a d  l e s s  t h a n  2 4  h o u r s  n o t i c e  t h a t  h e  w a s  a c t u a l l y  

 19 g o i n g  t o  b e  c a l l e d  a s  a  w i t n e s s ,  a n d  t o  p r e p a r e ,  a n d  

 20 i t  j u s t  s e e m e d  t o  m e  t h a t  a l l  o f  t h o s e  c i r c u m s t a n c e s  

 21 t o g e t h e r  w e r e  u n f a i r ,  a n d  t h a t  i t  w a s  i n a p p r o p r i a t e  

 22 t o  h a v e  t h i s  e f f e c t i v e l y  i n  t h e  C o u r t ' s  p e r s p e c t i v e ,  

 23 l a s t  m i n u t e  w i t n e s s  a l l o w e d .   

 24 I  d o n ' t  r e c a l l  f o c u s i n g  o n  t h e  d i s c l o s u r e  

 25 p i e c e .   B u t  m o r e  o n  t h a t  t h e  p a r t i e s  h a d  a g r e e d  o n  
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  1 h o w  t h e y  w e r e  g o i n g  t o  c o n d u c t  t h e m s e l v e s ,  w h e t h e r  

  2 i t  w a s  D r .  W i e n c e k ' s  f a u l t  o r  n o t ,  t h i s  w a s  f a r  t o o  

  3 l a t e  o f  a  d i s c l o s u r e ,  a n d  a c t u a l l y  w o u l d  p o t e n t i a l l y  

  4 m u d d y  t h e  w a t e r s ,  n o t  c l a r i f y  t h a t .   

  5 T h a t  w a s  m y  t h o u g h t  p r o c e s s .   

  6 M R .  A R N T Z :  O k a y .  

  7 S o  i n  t h a t  p r o c e s s  o f  t h i n k i n g ,  I  w o u l d  

  8 s u g g e s t  t h a t  y o u  a r e  l o o k i n g  a t  i t  w i t h  a n  

  9 a s s u m p t i o n  o f  w h a t  t h e  j u r y  w o u l d  h a v e  f o u n d  

 10 h e l p f u l .   

 11 I  d o n ' t  k n o w  t h a t  t h a t ' s  a  g o o d  r e a s o n  t o  

 12 s a y  t h a t  y o u  c a n ' t  c a l l  a  w i t n e s s .   

 13 S o  t h e  q u e s t i o n  o f  w h e t h e r  i t  w o u l d  h a v e  

 14 m u d d i e d  t h e  w a t e r  I  t h i n k  s h o u l d  h a v e  b e e n  l e f t  t o  

 15 t h e  j u r y ,  a n d  t h a t  i t  s h o u l d  h a v e  b e e n  l e f t  t o  m y  

 16 j u d g m e n t .   

 17 I f  I  t h o u g h t  t h a t  t h e r e  w a s  a  c h a n c e  t h a t  

 18 t h a t  w o u l d  h a p p e n ,  t h a t  w o u l d  p r o b a b l y  b e  h a r m f u l  t o  

 19 m y  c a s e .

 20 T H E  C O U R T : T h e  r e m a r k s  t h a t  a r e  r e m i n d e d  

 21 t o  m e  i n  t h e  o p p o s i t i o n  a r e  t h a t  I  s a i d ,  a m p l e  

 22 t e s t i m o n y  h a s  b e e n  h a d  f r o m  b o t h  s i d e s  r e l a t e d  t o  

 23 D r .  W i e n c e k ' s  p r i o r  t r e a t m e n t ,  a n d  h o w  t h a t  m i g h t  

 24 h a v e  i m p a c t e d  t h i n g s ,  a n d  c e r t a i n l y  a n y  c o n f u s i o n  

 25 c o u l d  b e  c l e a n e d  u p  i n  c l o s i n g .   
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  1 S o  t h a t  i s  w h a t  t r i g g e r s  m y  r e c o l l e c t i o n ,  

  2 t h a t  t h e r e  w a s  s o m e  a s p e c t  o f ,  w e  h a v e  t h i s  

  3 t e s t i m o n y .   W e  d o n ' t  n e e d  t h i s  a d d i t i o n a l  w i t n e s s '  

  4 t e s t i m o n y ,  I  a m  b e i n g  f a c e d  w i t h  a n  a r g u m e n t  t h a t  

  5 t h i s  i s  i n t e n t i o n a l ,  u n i n t e n t i o n a l ,  o r  r e g a r d e d  a s  

  6 s a n d b a g g i n g ,  a n d  t h a t  i t  w o u l d  b e  i m p r o p e r  t o  p e r m i t  

  7 i t .   

  8 T h a t ' s  k i n d  o f  t h e  c l a r i f i c a t i o n  o f  t h a t ,  

  9 b u t  I  h e a r  y o u .   I  u n d e r s t a n d ,  a n d  I  d o  a g r e e  w i t h  

 10 y o u  t h a t  - -  a n d ,  a g a i n ,  I  w o u l d  s a y  i n  t h e  v a s t  

 11 m a j o r i t y  o f  c i r c u m s t a n c e s  a n d  b e i n g  f a c e d  w i t h  t h i s  

 12 i s s u e  a t  t r i a l ,  I  h a v e  a l l o w e d  t h e  w i t n e s s e s  t o  c o m e  

 13 f o r w a r d ,  a s  l o n g  a s  t h e y  h a v e  b e e n  p r o p e r l y  

 14 d i s c l o s e d ,  a n d  t h a t  t h e r e  h a s  b e e n  s o m e  

 15 u n d e r s t a n d i n g  t h a t  t h e y  a r e  g o i n g  t o  b e  c a l l e d .   

 16 A n d  t h a t  j u s t  d i d n ' t  s e e m  t o  b e  t h e  c a s e  

 17 h e r e  w h e n  a l l  w a s  s a i d  a n d  d o n e .   

 18 M R .  A R N T Z :  W e l l ,  I  t r i e d  m y  f i r s t  c a s e  i n  

 19 t h e  1 9 9 5  a r e a .   I  h a v e  t r i e d  p r o b a b l y  5 0  j u r y  t r i a l s  

 20 s i n c e  t h e n ,  a n d  t h e  o n l y  r e a s o n  w h y  I  b r i n g  t h a t  u p  

 21 a r e  a  c o u p l e  o f  t h i n g s .

 22 O n e ,  a s  a  t r i a l  l a w y e r ,  y o u  a r e  a l w a y s  a b l e  

 23 t o  r e s p o n d  t o  a  w i t n e s s .   I  m e a n ,  I  k n o w  M r .  M c B r i d e  

 24 h a s  t r i e d  a t  l e a s t  a s  m a n y  c a s e s  a s  I  h a v e .   I  d o n ' t  

 25 k n o w  a b o u t  M r .  W e a v e r ' s  e x p e r i e n c e .   
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  1 B u t  I  k n o w  t h a t  a s  a  t r i a l  l a w y e r  y o u  s h o u l d  

  2 b e  a b l e  t o  r e s p o n d  t o  t h a t ,  e s p e c i a l l y  i f  i t  i s  a  

  3 k e y  w i t n e s s ,  a n d  s o m e b o d y  t h a t  w h o  h a s  b e e n  t a l k e d  

  4 a b o u t  t h a t  m u c h .   

  5 B e c a u s e ,  h e r e  i s  w h a t  w e  k n o w  w i t h  

  6 c e r t a i n t y ,  i s  t h a t  e v e r y b o d y  w h o  w a s  t r y i n g  t h i s  

  7 c a s e ,  k n e w  D r .  W i e n c e k ' s  r e c o r d s  f r o n t w a r d s  a n d  

  8 b a c k w a r d s ,  b e c a u s e  t h e y  w e r e  t a l k e d  a b o u t  s o  m u c h .   

  9 T h e r e  i s  n o  c o n c e i v a b l e  a r g u m e n t  t h a t  t h e y  

 10 c o u l d  n o t  h a v e  b e e n  p r e p a r e d  t o  e x a m i n e  t h a t  w i t n e s s  

 11 a f t e r  t h e  n o t i c e  I  g a v e  t h e m ,  g i v e n  t h e  f a c t  t h a t  

 12 t h e y  w e r e  a l r e a d y  s o  f a m i l i a r  w i t h  h i s  r e c o r d s .   

 13 T h e  s e c o n d  r e a s o n  I  b r i n g  t h a t  u p  i s ,  i s  

 14 b e c a u s e  i n  a l l  o f  t h o s e  t r i a l s  t h a t  I  h a v e  d o n e ,  I  

 15 h a v e  a l w a y s  e x t e n d e d  t h i s  c o u r t e s y .   I  w i l l  a l w a y s  

 16 t e l l  y o u  w h o  I  a m  c a l l i n g  t h e  n e x t  d a y .   

 17 I  w i l l  n e v e r  b l i n d  s i d e  y o u  b y  a  w i t n e s s .   

 18 S o  t h a t  s t i p u l a t i o n  t o  m e  w a s  i n  k e e p i n g  w i t h  w h a t  

 19 m y  n o r m a l  p r o f e s s i o n a l  c o u r t e s i e s  a r e  t h a t  I  g i v e  t o  

 20 c o u n s e l  i n  e v e r y  c a s e  t h a t  I  h a v e  h a d .   

 21 T o  m e ,  i t  j u s t  d o e s n ' t  m a k e  s e n s e  t h a t  I  a m  

 22 n o t  g o i n g  t o  t e l l  t h e  o t h e r  a t t o r n e y  w h o  I  a m  

 23 c a l l i n g ,  b e c a u s e  I  e x p e c t  t h e  s a m e  i n  r e t u r n .   

 24 A n d  I  a l w a y s  g o t t e n  a l o n g  w i t h  c o u n s e l  o n  

 25 t h a t  i s s u e  f o r  2 5  y e a r s .   
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  1 S o  n o n e  o f  t h e s e  - -  a s  w e  b o i l  t h i s  d o w n  t o  

  2 w h a t  t h e  r e a l  i s s u e  i s  - -  i t  s o u n d s  l i k e  t h e  r e a l  

  3 i s s u e  t o  t h e  C o u r t  i s ,  e i t h e r  h e  w a s n ' t  d i s c l o s e d  

  4 t i m e l y  e n o u g h  t h a t  h e  w a s  a c t u a l l y  c o m i n g  a s  a  

  5 w i t n e s s ,  a n d  t h e y  c o u l d n ' t  p r e p a r e ,  w h i c h  i s  i n  m y  

  6 e x p e r i e n c e  n o t  a  r e a l l y  g o o d  b a s i s ,  b e c a u s e  e v e r y  

  7 t r i a l  l a w y e r  i s  g o i n g  t o  b e  a b l e  t o  h a n d l e  t h a t .   

  8 A n d  t h e n  t h e  s e c o n d  i s  t h a t  h e  m a y  h a v e  

  9 a d d e d  n o t h i n g  t o  t h e  c a s e ,  b e c a u s e  h e  w a s  a l r e a d y  

 10 d i s c u s s e d  s o  m u c h .

 11 O n  t h a t  i s s u e ,  a n d  I  r e a l l y  w a n t  t o  

 12 e m p h a s i z e  t h i s  p o i n t ,  t h e  r e a s o n  I  h a d  t o  c o n s i d e r  

 13 c a l l i n g  h i m  w a s  b e c a u s e  t h e r e  w a s  c o n f u s i o n  i n  t h e  

 14 r e c o r d s .   

 15 T h a t ' s  t h e  o n l y  r e a s o n  I  c o n s i d e r e d  c a l l i n g  

 16 h i m ,  b e c a u s e  t h e  r e c o r d s  c o n f u s e d  t h e  q u e s t i o n  o f  

 17 w h e t h e r  h e  h a d  e v e r  b e e n  a b l e  t o  p a l p a t e  a  p u l s e  

 18 a f t e r  h e  h a d  t h e  b y p a s s .   

 19 I  w i l l  t e l l  y o u ,  o f  c o u r s e ,  t h a t  h e  w a s  

 20 g o i n g  t o  s a y ,  n o ,  I  c o u l d n ' t .   I t  w a s  a l w a y s  d o n e  b y  

 21 D o p p l e r .   

 22 I f  t h a t ' s  t h e  c a s e ,  t h e n  t h i s  h y p o t h e t i c a l  

 23 p o s s i b i l i t y  t h a t  D r .  W i l s o n  t e s t i f i e d  a b o u t ,  o f  

 24 b e i n g  a b l e  t o  p o s s i b l y  p a l p a t e  a  p u l s e  i f  t h e  o n l y  

 25 m e a n s  o f  b l o o d  f l o w  w a s  t h r o u g h  p e r i p h e r a l  m e a n s ,  
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  1 t h a t  p o s s i b i l i t y  i s  n o w  g o n e ,  o r  a t  l e a s t  a r g u a b l y  

  2 g o n e .   

  3 T h a t  a r g u m e n t  w a s  s o m e t h i n g  I  c o u l d n ' t  m a k e  

  4 i n  c l o s i n g ,  b e c a u s e  I  d i d n ' t  h a v e  D r .  W i e n c e k  

  5 c l a r i f y i n g  h i s  r e c o r d s  t h a t  t h e r e  w a s  n o  w a y  t o  

  6 p a l p a t e  h i s  p u l s e  a f t e r  t h e  b y p a s s .   

  7 S o  I  t h i n k  t h e  b e t t e r  a r g u m e n t  i s  t h a t  h e  

  8 w o u l d  h a v e  c l a r i f i e d  t h e  c a s e ,  n o t  h a v e  c o n f u s e d  i t .

  9 T H E  C O U R T : A l l  r i g h t .

 10 A n d  h o w  d o e s  t h i s  - -  a n d  I  a m  j u s t  g o i n g  t o  

 11 s o r t  o f  w r a p  u p  t h i s  p i e c e  o f  t h e  a r g u m e n t  t h i s  

 12 w a y  - -  a n d  t h i s  i s  w h a t  I  w a s  g e t t i n g  a t  b e f o r e ,  

 13 w a s ,  i f  w e  g o  b a c k  t o  t h e  s t a n d a r d ,  i f  w e  g o  b a c k  t o  

 14 l o o k i n g  a t  w h a t  - -  I  m e a n ,  G o d  k n o w s  t h a t  I  d o n ' t  

 15 k n o w  t h a t  t h e r e  h a s  e v e r  b e e n  a  t r i a l  t h a t  I  c a n  s a y  

 16 t h a t  I  d i d n ' t  m a y b e  i n  h i n d s i g h t  t h a t  s o m e b o d y  c a n  

 17 l o o k  a t  a n d  s a y  t h a t  I  h a v e  m a d e  a  b a d  c a l l  o n  a  

 18 h e a r s a y  e x c e p t i o n  o b j e c t i o n ,  o r  a n y  o t h e r  

 19 e v i d e n t i a r y  r u l i n g .   

 20 T h i s  i s  a n  e v i d e n t i a r y  r u l i n g  a t  i t s  h e a r t .   

 21 T h e  C o u r t  h a s  g r e a t  d i s c r e t i o n  t o  m a k e  t h e s e  

 22 r u l i n g s ,  a n d  t h e s e  a r e  t h e  k i n d  o f  t h i n g s  t h a t  w o u l d  

 23 g o  u p  o n  a p p e a l  a s  p a r t  o f  t h e  t o t a l  p i c t u r e  o f  t h e  

 24 r e v i e w  b y  t h e  A p p e l l a t e  C o u r t  t h a t  t h e y  w o u l d  l o o k  

 25 a t .
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  1 B u t  t o  g e t  a  n e w  t r i a l  - -  a n d  I  j u s t  p u l l e d  

  2 t h e  l a n g u a g e .   I  a m  j u s t  l o o k i n g  a t  t h e  l a n g u a g e  

  3 s t r a i g h t  o u t  o f  o u r  c u r r e n t  R u l e  5 9 ,  y o u  h a v e  t o  

  4 h a v e  s o m e t h i n g  t h a t  m a t e r i a l l y  a f f e c t s  t h e  

  5 s u b s t a n t i a l  r i g h t s  o f  t h e  m o v i n g  p a r t y ,  a n d  t h a t ' s  

  6 o b v i o u s l y  i n  t h e  i n t r o .

  7 R e a l l y  t h e  o n l y  o n e  t h a t  I  t h i n k  i s  

  8 a p p l i c a b l e  p o t e n t i a l l y  h e r e  i s  S u b s e c t i o n  A - 1 - A ,  a n d  

  9 t h a t  i s  a n  i r r e g u l a r i t y  i n  t h e  p r o c e e d i n g  t h a t  

 10 p r e v e n t e d  a  p a r t y  f r o m  h a v i n g  a  f a i r  t r i a l .   

 11 T h e r e  i s  a  c a t c h a l l  A - 1 - G ,  e r r o r  i n  l a w ,  b u t  

 12 i t  d o e s n ' t  a p p e a r  t o  m e  t h a t  t h i s  a r g u a b l y  w o u l d  

 13 h a v e  r i s e d  t o  e i t h e r  o f  t h o s e  l e v e l s .   

 14 W h e n  y o u  a r e  a s k i n g  f o r  a  n e w  t r i a l ,  i t  i s  

 15 t y p i c a l l y  n o t ,  J u d g e ,  y o u  k n o w ,  y o u  c o u l d  h a v e  

 16 c a l l e d  a n  e v i d e n t i a r y  r u l i n g  a  d i f f e r e n t  w a y ,  a n d  

 17 h a d  y o u  d o n e  i t ,  t h a t  t h i n g s  m i g h t  h a v e  b e e n  

 18 d i f f e r e n t ,  i t  i s  u s u a l l y  s o m e t h i n g  s i g n i f i c a n t l y  

 19 i r r e g u l a r ,  a g a i n ,  o c c u r r e d .   

 20 S o  I  a m  j u s t  a g a i n  t r y i n g  t o  s e e ,  a r e  w e  

 21 r e a c h i n g  t h e  s t a n d a r d  h e r e .   

 22 M R .  A R N T Z :  S o  I  w o u l d  r e s p e c t f u l l y  u s e  y o u r  

 23 o w n  w o r d s  a n d  s a y  t h a t  e v e n  y o u  j u s t  s a i d  t h a t  y o u  

 24 v e r y  s e l d o m  e x c l u d e  a  w i t n e s s  u n d e r  t h e s e  

 25 c i r c u m s t a n c e s .   

30

AA03087



  1 T H E  C O U R T :   I  h a v e n ' t  b e e n  f a c e d  w i t h  t h i s  

  2 v e r y  o f t e n ,  b u t  I  w o u l d  s a y  t h a t  t h e  e x c l u d i n g ,  I  

  3 c a n  t h i n k  o f  2  t i m e s ,  v e r s u s  t h e  o n e s  w h e r e  w e  h a v e  

  4 t h e m  c o m e  i n .   

  5 B u t ,  b e i n g  f a c e d  w i t h  t h i s  s o r t  o f ,  s o m e b o d y  

  6 w h o ,  a s  t h e  t r i a l  i s  u n f o l d i n g ,  w a s  n o t  e x p e c t e d  t o  

  7 b e  c a l l e d  a  w i t n e s s ,  a n d  t h e n  t h e  d a y  b e f o r e  t h e y  

  8 w e r e  g o i n g  t o  b e  c a l l e d ,  t h e n  s o m e b o d y  s a i d ,  o h ,  

  9 w a i t ,  I  a m  c a l l i n g  t h e m .   

 10 I  h a v e n ' t  b e e n  f a c e d  w i t h  t h a t  t h a t  v e r y  

 11 o f t e n .   

 12 M R .  A R N T Z :  R i g h t .   

 13 A n d  t h e  r e a s o n  I  b r i n g  u p  y o u r  o w n  w o r d s ,  

 14 i s ,  b e c a u s e  o b v i o u s l y  i t  i s  a n  i r r e g u l a r i t y .   I t  i s  

 15 d i f f e r e n t  t h a n  w h a t  w o u l d  n o r m a l l y  h a p p e n .   

 16 A n d ,  s o ,  t h e n  y o u  m o v e  t o  t h e  s e c o n d ,  t h a t  

 17 e f f e c t s  t h e  o u t c o m e  o f  t h e  c a s e .   T h e r e ' s  n o  

 18 q u e s t i o n  t h a t  t h e  j u r y  - -  

 19 T H E  C O U R T : N o ,  p r e v e n t e d  f r o m  h a v i n g  a  

 20 f a i r  t r i a l .   W e r e  y o u  p r e v e n t e d  f r o m  h a v i n g  a  f a i r  

 21 t r i a l  b e c a u s e  o f  t h i s .   

 22 M R .  A R N T Z :  S o ,  I  g u e s s ,  I  j u m p e d  t o  t h e  

 23 r e s u l t  o f  n o t  h a v i n g  a  f a i r  t r i a l ,  w h i c h  w a s  t h a t  

 24 t h e  j u r y  d i d n ' t  h a v e  t h i s  c l a r i f i e d  f o r  t h e m .   

 25 I  d o n ' t  t h i n k  t h e r e  i s  a n y  q u e s t i o n ,  i f  y o u  
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  1 l o o k  a t  D r .  M a r m u r e a n u ' s  t e s t i m o n y  a n d  t h e  c r o s s -

  2 e x a m i n a t i o n  o f  h i s  t e s t i m o n y ,  t h e r e  i s  n o  q u e s t i o n  

  3 t h a t  t h e  i s s u e  o f  w h e t h e r  o r  n o t  y o u  c o u l d  h a v e  a  

  4 p a l p a b l e  p u l s e  w a s  t h e  i s s u e .   

  5 B e c a u s e  i f  y o u  c o u l d n ' t  h a v e  a  p a l p a b l e  

  6 p u l s e  b e f o r e  h e  w e n t  i n t o  t h e  h o s p i t a l  o n  C h r i s t m a s  

  7 D a y ,  t h e n  t h e y  d i d n ' t  h a v e  a  p a l p a b l e  p u l s e .   T h e y  

  8 n e v e r  f e l t  h i s  p u l s e .   

  9 A n d  i f  I  g e t  t o  t r y  t o  t h i s  c a s e  a g a i n ,  I  

 10 m i g h t  t r y  i t  a  l i t t l e  d i f f e r e n t l y .   W e l l ,  I  

 11 c e r t a i n l y  w o u l d  o n  s o m e  i s s u e s .   

 12 B u t  i t  w a s  a  v e r y  u n c o m f o r t a b l e  t h i n g  f o r  m e  

 13 t o  h a v e  t o  s t a r t  a  t r i a l  w i t h  t h e  c o n t e n t i o n  t h a t  

 14 s o m e b o d y  w a s  l y i n g .   

 15 B u t  i f  t h e  p u l s e  c o u l d  n o t  h a v e  b e e n  

 16 p a l p a b l e ,  t h e n  t h e y  w e r e  l y i n g .   T h a t ' s  j u s t  a  f a c t .   

 17 A n d  h a d  D r .  W i e n c e k  b e e n  a b l e  t o  c l a r i f y  h i s  

 18 r e c o r d s ,  b e c a u s e  t h a t ' s  w h a t  t h e y  p o i n t e d  t o ,  t h e n  

 19 i t  w o u l d  h a v e  b e e n  c l e a r  t h a t  t h e y  w e r e  l y i n g ,  w h e n  

 20 t h e y  s a i d  t h e y  p a l p a t e d  p u l s e s .

 21 T H E  C O U R T :   L e t  m e  a s k  M r .  W e a v e r ,  w o u l d  y o u  

 22 w a n t  t h e  o p p o r t u n i t y  t o  r e s p o n d  t o  t h i s  a r g u m e n t  

 23 n o w ,  a n d  t h e n  m e  c o m e  b a c k  t o  M r .  A r n t z  t o  d o  t h e  

 24 D r .  M a r m u r e a n u  a r g u m e n t ,  w h i c h  a r g u a b l y  i s  g o i n g  t o  

 25 g o  l o n g e r ,  a n d  t h e n  r e s p o n d  t o  t h a t ,  o r  d o  y o u  w a n t  
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  1 t o  w a i t  a n d  r e s p o n d  t o  b o t h ?

  2 M R .  W E A V E R :  I f  g i v e n  t h e  o p p o r t u n i t y ,  I  

  3 w o u l d  p r e f e r  t o  r e s p o n d  t o  t h i s  n o w .   

  4 T H E  C O U R T :   I  t h i n k  i t  w o u l d  m a k e  t h e  r e c o r d  

  5 c l e a n e r .   

  6 S i n c e  t h e s e  a r e  2  v e r y  d i s t i n c t  b a s e s  u p o n  

  7 w h i c h  m a y b e  t h e  n e w  t r i a l  c o u l d  b e  c o n s i d e r e d ,  I  

  8 t h i n k  i t  w o u l d  h e l p  t o  h a v e  t h e s e  a r g u m e n t s  

  9 s e p a r a t e d  t h i s  w a y .

 10 S o ,  g o  a h e a d ,  M r .  W e a v e r .   

 11 M R .  W E A V E R :  T h a n k  y o u ,  Y o u r  H o n o r .

 12 F i r s t  o f  a l l ,  I  a p o l o g i z e  t o  e v e r y b o d y ,  I  

 13 a p o l o g i z e  t o  t h e  C o u r t .   I  a p o l o g i z e  t o  P l a i n t i f f s '  

 14 c o u n s e l .   

 15 I  c e r t a i n l y  d i d n ' t  m e a n ,  M r .  A r n t z ,  t o  s t e p  

 16 o n  y o u r  l i n e s ,  a s  t h e  C o u r t  s a i d ,  w h e r e  M s .  H u e t h  

 17 a n d  I  a r e n ' t  t h e r e  i n  p e r s o n ,  I  h a d  a  

 18 m i s u n d e r s t a n d i n g .   I  c e r t a i n l y  w o u l d  h a v e  b e e n  t h e r e  

 19 i n  p e r s o n .  

 20 M y  m i s u n d e r s t a n d i n g  f r o m  t h e  l a w  c l e r k  

 21 y e s t e r d a y  w a s  t h a t  w e  c o u l d n ' t  a p p e a r  i n  p e r s o n ,  i t  

 22 c o u l d  o n l y  b e  t e l e p h o n i c .  S o  I  a p o l o g i z e  f o r  t h a t  

 23 m i s u n d e r s t a n d i n g .   

 24 I  h o p e  n o  o n e  t a k e s  a s  a n y  d i s r e s p e c t  a s  t o  

 25 t h e  i m p o r t a n c e  o f  t h i s  h e a r i n g  t h a t  w e  a r e  b y  p h o n e ,  
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  1 b e c a u s e  I  c e r t a i n l y  w o u l d  h a v e  o t h e r w i s e  b e e n  t h e r e  

  2 i n  p e r s o n ,  a n d  w o u l d  h a v e  p r e f e r r e d  t o  b e .

  3 T H E  C O U R T : W e l l ,  t h a n k  y o u  f o r  b r i n g  t h a t  

  4 u p ,  b e c a u s e  I  w o u l d  l i k e  t o  c l e a r  t h a t  u p .   

  5 I  w i l l  b e  c a n d i d ,  t h i s  i s  t h e  f i r s t  t i m e  I  

  6 h a v e  h a d  c i v i l  c o u n s e l  p r e s e n t  i n  t h e  c o u r t r o o m  

  7 s i n c e  w e  s t a r t e d  t h e  C O V I D  r e s t r i c t i o n s .   

  8 I  h a v e  c o m m u n i c a t e d  e a c h  t i m e  w i t h  t h e  

  9 c o u n s e l  a n d  i n d i c a t e d  t h a t  t h e  a p p e a r a n c e s  w i l l  b e  

 10 t e l e p h o n i c ,  a n d  t o  g e t  t h o s e  n u m b e r s .   

 11 A n d  w e  h a d  p r e v i o u s ,  I  t h i n k ,  s e t u p  w h e r e  w e  

 12 t h i n k i n g  w e  w e r e  g o i n g  t o  d o  i t  t e l e p h o n i c a l l y .   

 13 B u t  w h a t  o c c u r r e d  w a s ,  a n d  I  n e v e r  

 14 i n s t r u c t e d  m y  s t a f f  t o  c o m m u n i c a t e  t h o s e  t h i n g s .   I  

 15 d o  a l l  t h e  c o m m u n i c a t i n g  w i t h  r e g a r d  t o  s c h e d u l i n g  

 16 a t  t h i s  t i m e ,  a n d  I  d o  a l l  o f  t h e  m i n u t e  o r d e r s  a t  

 17 t h i s  t i m e .   

 18 B u t  M r .  A r n t z  h a d  a p p a r e n t l y  c o n t a c t e d  t h e  

 19 c h a m b e r s  t o  s a y  t h a t  h e  w o u l d  w a n t  t o  a p p e a r  i n  

 20 p e r s o n ,  a n d  I  w a s n ' t  a t  t h i s  p o i n t  i n  t i m e ,  g i v e n  

 21 s o m e w h a t  t h e  e v o l u t i o n  o f  t h i n g s  r e o p e n i n g  i n  t h e  

 22 c i t y ,  a n d  t h e  c o u r t h o u s e ,  h a v i n g  p u t  d o w n  a n  

 23 A d m i n i s t r a t i v e  O r d e r  r e c e n t l y  t h a t  w o u l d  a l l o w  

 24 p e o p l e  t o  c o m e  i n  u n d e r  c e r t a i n  r e q u i r e m e n t s .   

 25 I  d i d n ' t  f e e l  t o  e x c l u d e  h i m ,  b u t  I  h a d  n o  
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  1 i s s u e  w i t h  p e o p l e  a p p e a r i n g  t e l e p h o n i c a l l y .   T h e  

  2 o n l y  i s s u e  I  h a v e  w i t h  p e o p l e  a p p e a r i n g  

  3 t e l e p h o n i c a l l y  i s ,  a t  t i m e  i t  i s  m u m b l e d  - -  n o t  

  4 m u m b l e d ,  i t  i s  h a r d e r  t o  u n d e r s t a n d  t h e m  

  5 a r t i c u l a t i n g ,  a n d  m y  r e p o r t e r  h a s  d i f f i c u l t i e s .

  6 B u t ,  t o  m e ,  t h e  n e w  w o r l d  w e  l i v e  i n ,  

  7 w h e t h e r  y o u  a r e  i n  p e r s o n  o r  o n  t e l e p h o n e ,  i t  i s  a l l  

  8 t h e  s a m e .   

  9 M R .  A R N T Z :  S o  i f  I  c a n  j u s t  r e s p o n d  t o  t h a t  

 10 q u i c k l y .

 11 T H E  C O U R T :  A n d ,  s o ,  M r .  A r n t z  i s  g o i n g  t o  

 12 s h a r e  a  t h o u g h t .   

 13 M R .  A R N T Z :  J u s t  o n  t h a t  i s s u e .  I  w o n ' t  

 14 i n t e r r u p t  h i m  o n  t h e  o t h e r  i s s u e .

 15 W h e n  I  d i d  t h e  n o t i c e  o f  r e q u e s t  t o  c h a n g e  

 16 t h e  h e a r i n g  d a t e ,  p a r t  a n d  p a r c e l ,  t h e  b a s i s  f o r  

 17 t h a t  n o t i c e  o f  r e q u e s t  f o r  a  d i f f e r e n t  h e a r i n g  d a t e  

 18 w a s  s o  t h a t  w e  h a d  t h e  a b i l i t y  t o  b e  i n  p e r s o n .   

 19 T h a t  w a s  i n  t h e  n o t i c e .   

 20 S o ,  I  d o n ' t  k n o w  t h a t  i t  m a t t e r s ,  b u t  I  

 21 t h i n k  e v e r y b o d y  i s  o n  n o t i c e  a s  t o  t h a t ' s  w h y  I  

 22 w a n t e d  t o  h a v e  t h e  d a t e  o f  t h e  h e a r i n g  m o v e d ,  

 23 b e c a u s e  I  w a n t e d  t o  b e  a b l e  t o  b e  i n  p e r s o n .

 24 T H E  C O U R T : I t  i s  a l l  g o o d .

 25 I  a p p r e c i a t e ,  M r .  W e a v e r ,  t h o u g h ,  I  p r o m i s e  
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  1 y o u  t h e  C o u r t  f o r  m o n t h s  n o w  h a s  b e e n  m a i n l y  h e a r i n g  

  2 a r g u m e n t  t e l e p h o n i c a l l y ,  a n d  I  h a v e  n o  i s s u e  w i t h  

  3 i t .   

  4 A n d  I  t h i n k  w e  h a v e  a c t u a l l y  h a d  m o r e  

  5 d e t a i l e d  a r g u m e n t s ,  b e c a u s e  i n  a l l  c a n d o r ,  o n c e  

  6 a t t o r n i e s  s t a r t  t a l k i n g  o n  t h e  p h o n e ,  i t  i s  h a r d  t o  

  7 g e t  t h e m  t o  s t o p .   

  8 B u t  I  w o u l d  s a y  t h a t  o v e r a l l  i t  h a s  b e e n  

  9 j u s t  a s  b e n e f i c i a l ,  j u s t  a s ,  I  t h i n k ,  i m p a c t f u l  t o  

 10 h a v e  t h e s e  a r g u m e n t s  v i a  p h o n e ,  v e r s u s  i n  p e r s o n .   

 11 S o ,  I  a m  s o r r y  t h a t  t h e r e  w a s  c o n f u s i o n  f r o m  

 12 m y  s t a f f ,  b e c a u s e  h a d  a n y b o d y  r e q u e s t e d  t o  b e  i n  

 13 p e r s o n  a t  t h i s  s t a g e  o f  w h e r e  w e  a r e  i n  o u r  

 14 f u n c t i o n s  o f  t h e  c o u r t h o u s e ,  I  w o u l d  n o t  h a v e  

 15 p r e c l u d e d  i t .

 16 I  k i n d  o f  I  t h i n k  m a d e  t h e  a s s u m p t i o n ,  

 17 b e c a u s e  I  k n o w  I  t h i n k  y o u  t r a v e l  b a c k  a n d  f o r t h ,  o r  

 18 m a y b e  I  j u s t  h a d  t h a t  i n  m y  m i n d  t h a t  y o u  d o ,  t h a t  

 19 m a y b e  y o u r  p r e f e r e n c e  w a s  t o  b e  t e l e p h o n i c .   

 20 S o ,  r e g a r d l e s s ,  l e t ' s  g o  a h e a d ,  a n d  t h a n k  

 21 y o u  f o r  t h e  c o m m e n t s ,  a n d  t h a n k  y o u  f o r  t h e  

 22 o p p o r t u n i t y  t o  c l a r i f y  w h a t  w a s  t r u l y  a  

 23 m i s u n d e r s t a n d i n g ,  b u t  n o t h i n g  b e i n g  h e l d  a g a i n s t  

 24 a n y b o d y  w h o  i s  a p p e a r i n g  t e l e p h o n i c a l l y  t o d a y .   

 25 M R .  W E A V E R :   T h a n k  y o u .   
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  1 I  a p p r e c i a t e  t h a t .   

  2 A n d ,  a g a i n ,  I  j u s t  w a n t e d  M r .  A r n t z  t o  k n o w  

  3 t h a t  I  w a s n ' t  i n t e n d i n g ,  I  w a s n ' t  t r y i n g  t o  

  4 i n t e r r u p t  h i s  t r a i n  o f  t h o u g h t  o r  h i s  f l o w .   

  5 I  h a d  j u s t  n o t  h e a r d  w h a t  t h e  c o m m e n t  w a s .  

  6 S o ,  a g a i n ,  I  a p o l o g i z e  f o r  t h a t .   

  7 B e c a u s e ,  a g a i n ,  a s  t h e  C o u r t  s a i d ,  i t  i s  

  8 j u s t  h a r d  t o  k n o w  w h e n  s o m e b o d y  s t o p s ,  a s  o p p o s e d  t o  

  9 j u s t  k e e p i n g  g o i n g .   

 10 S o ,  i f  I  m i g h t ,  Y o u r  H o n o r ,  I  w o u l d  j u s t  

 11 m a k e  a  f e w  c o m m e n t s  o n  M r .  A r n t z '  a r g u m e n t  w i t h  

 12 r e g a r d  t o  D r .  W i e n c e k .   

 13 O n e ,  i t  i s  j u s t  a n  o b s e r v a t i o n ,  b e c a u s e  I  

 14 t h i n k  h e  o n l y  r a i s e d  i t  t h e  c o n t e x t  o f  a n  

 15 o b s e r v a t i o n ,  n o t  t h r o u g h  a  d e c l a r a t i o n  b y  

 16 M r .  H y m a n s o n  o r  a n y o n e  e l s e  w i t h  r e g a r d s  t o  t h e  

 17 j u r i e s '  c o m m e n t  a b o u t  D r .  W i e n c e k  a p p e a r i n g .   

 18 I  d o  r e c a l l  t h a t ,  a n d  I  d o n ' t  k n o w ,  t o  b e  

 19 h o n e s t ,  w h e t h e r  i t  i s  p a r t i c u l a r l y  h e l p f u l  t o  g e t  

 20 i n t o  a l l  k i n d s  o f  c o m m e n t s  a b o u t  w h a t  t h e  j u r y  t o l d  

 21 u s  a f t e r ,  a n d  I  h a d  n o t  i n t e n d e d  t o ,  b u t  I  t h i n k  

 22 t h i s  n e e d s  t o  b e  r e s p o n d e d  t o  i s ;  M r .  H y m a n s o n  a s k e d  

 23 b o t h  t h e  j u r o r s  t h a t  w e r e  p r o v i d i n g  f e e d b a c k  a f t e r ,  

 24 w h e t h e r  t h e y  w o u l d  h a v e  l i k e d  t o  h a v e  h e a r d  f r o m  

 25 D r .  W i e n c e k ,  a n d  t h e  r e s p o n s e  w a s  a  c o u p l e ,  m y  
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  1 r e c o l l e c t i o n  i s  s h r u g g e d  t h e i r  s h o u l d e r s ,  a n d  o n e  o r  

  2 2  s a i d  s u r e .   

  3 B u t  t h e r e  w a s  c e r t a i n l y  n o t h i n g  b y  a n y  o f  

  4 t h e  j u r o r s  w h o  m a d e  i t  s o u n d  l i k e  t o  a n  o p e n - e n d e d  

  5 q u e s t i o n  o f  w h e t h e r  y o u  w o u l d  h a v e  l i k e d  t o  h a v e  

  6 h e a r d  D r .  W i e n c e k  t h a t  a n y  e x p r e s s e d  a n y  d e s i r e  o r  

  7 b e l i e f  t h a t  D r .  W i e n c e k ' s  t e s t i m o n y  w o u l d  h a v e  m a d e  

  8 a  d i f f e r e n c e  o n e  w a y  o r  a n o t h e r ,  o r  t h a t  i t  w a s  

  9 p a r t i c u l a r l y  p e r t i n e n t  t o  t h e  C o u r t ,  o r  t h a t  i t  w a s  

 10 a  b i g  i s s u e  t h a t  t h e y  d i d  h a v e  D r .  W i e n c e k ' s  

 11 t e s t i m o n y .   B u t  I  w o u l d  j u s t  t h r o w  t h a t  o u t  a s  a n  

 12 o b s e r v a t i o n .   

 13 N u m b e r  2 ,  a n d  I  t h i n k  t h a t  t h i s  i s  

 14 p a r t i c u l a r l y  i m p o r t a n t ,  w h i l e  I  a g r e e  w i t h  M r .  A r n t z  

 15 t h a t  i n  t h i s  t r i a l ,  a n d  i n  a n y  o t h e r s ,  i n  a d d i t i o n  

 16 t o  a  s t i p u l a t i o n ,  i t  i s  j u s t  b a s i c  p r o f e s s i o n a l i s m  

 17 t o  l e t  t h e  p a r t i e s  k n o w  w h i c h  w i t n e s s e s  w i l l  b e  u p  

 18 t h e  n e x t  d a y  f o r  p u r p o s e s  o f  s c h e d u l i n g  a n d  

 19 p r e p a r a t i o n .   

 20 I t  i s  a b s o l u t e l y  n o t  t h e  c a s e  t h a t  a t  a n y  

 21 t i m e  d u r i n g  t h e  t r i a l ,  M r .  M c B r i d e  o r  I  w e r e  e v e r  

 22 i n f o r m e d  o f  a n y  e f f o r t s  t o  g e t  D r .  W i e n c e k  t o  

 23 t e s t i f y ,  t o  a n y  i n t e n t  t h a t  D r .  W i e n c e k  w a s  g o i n g  t o  

 24 t e s t i f y ,  b u t  j u s t  t h a t  h e  h a d  n o t  a g r e e d  t o ,  b u t  

 25 m i g h t  i n  t h e  f u t u r e .   
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  1 E v e r y t h i n g  w a s  j u s t  t o  t h e  o p p o s i t e .   S o  o n  

  2 t h e  F r i d a y  b e f o r e  t h e  M o n d a y ,  D r .  W i e n c e k  w a s  

  3 i n t e n d e d  b y  P l a i n t i f f s  a t  t h e  l a s t  m i n u t e ,  a n d  I  

  4 t a k e  c e r t a i n l y  M r .  A r n t z '  w o r d s  t h a t  i t  w a s  a t  t h e  

  5 l a s t  m i n u t e ,  I  t h i n k  h e  s a i d  S u n d a y  n i g h t ,  t h a t  h e  

  6 l e a r n e d  D r .  W i e n c e k  w o u l d  t e s t i f y  t h e  n e x t  d a y ,  i s  

  7 t h a t  o n  F r i d a y  a f t e r n o o n ,  o n  t h e  r e c o r d ,  a s  t h e  

  8 C o u r t  d i d  i n  m y  r e c o l l e c t i o n  v i r t u a l l y  e v e r y d a y ,  a s k  

  9 w h o  t h e  w i t n e s s e s  w e r e  g o i n g  t o  b e  o n  M o n d a y .   

 10 M r .  A r n t z  s a i d  o n  t h e  r e c o r d ,  t h a t  i t  w o u l d  

 11 b e  D r .  L a s r y  a n d  t h e n  " h e  w o u l d  f i n i s h  w i t h  M r .  a n d  

 12 M r s .  M o o r e . "   

 13 T h e r e  w a s  n o t  h i n t ,  i d e a ,  s u g g e s t i o n  o r  

 14 r e p r e s e n t a t i o n  t h e  d a y  b e f o r e  - -  t h e  C o u r t  d a y  

 15 b e f o r e  t r i a l  - -  t h a t  t h e r e  w a s  e v e r  e v e n  a n y  

 16 c o n s i d e r a t i o n  t h a t  D r .  W i e n c e k  w o u l d  b e  c a l l e d  t o  

 17 t e s t i f y  t o  t r i a l .   

 18 S o  o n  t h e  S u n d a y  t h a t  M r .  M c B r i d e  a n d  I  

 19 l e a r n e d  t h a t  D r .  W i e n c e k  w o u l d  b e  c o m i n g ,  I  a m  n o t  

 20 s u r e  w h a t  M r .  M c B r i d e  w a s  d o i n g ,  b u t  I  w a s  p r e p a r i n g  

 21 c l o s i n g  a r g u m e n t s .   

 22 A n d  t h e  r e a s o n  I  w a s  p r e p a r i n g  c l o s i n g  

 23 a r g u m e n t s  w a s  b e c a u s e  t h e  n e x t  d a y  w a s  t h e  

 24 c o n c l u s i o n  o f  t h e  c a s e ,  w i t h  t h e  o n l y  r e a s o n  M r .  a n d  

 25 M r s .  M o o r e  w e r e  a t  t h e  e n d  w a s  t o  a c c o m m o d a t e  t h e  
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  1 d e f e n s e  w i t n e s s e s ,  a n d  o t h e r  w i t n e s s e s ,  i n c l u d i n g  

  2 s o m e  w h o  w o u l d  h a v e  t o  w a i t  a r o u n d  f o r  a  c o u p l e  o f  

  3 d a y s .   

  4 S o  t h e r e  w a s  n e v e r  a n y  i n d i c a t i o n  t h a t  

  5 D r .  W i e n c e k  w a s  g o i n g  t o  t e s t i f y ,  a n d  t h a t  i t  w a s  

  6 j u s t  a  q u e s t i o n  o f  w h e t h e r  h e  w o u l d  b e  a b l e  t o  

  7 a p p e a r  a t  t h e  l a s t  m i n u t e .   

  8 S o  t h e  i d e a  t h a t  a l l  o f  a  s u d d e n  t h a t  w e  

  9 w o u l d  h a v e  b e e n  p r e p a r e d  f o r  D r .  W i e n c e k ' s  

 10 t e s t i m o n y ,  w h e n  t h e  d e f e n s e  e x p e r t s  h a d  a l l  

 11 t e s t i f i e d ,  a n d  w e r e  n o t ,  a n d  c o u l d  n o t  c o m e  b a c k ,  

 12 o b v i o u s l y ,  a n d  t h a t  t h e  c a s e  w a s  e n d i n g  t h e  n e x t  

 13 d a y ,  e x c e p t  f o r  c l o s i n g  a r g u m e n t s ,  e x c e p t  f o r  

 14 M r .  a n d  M r s .  M o o r e ,  w h o  w e r e  b a s i c a l l y  j u s t  p u t  a t  

 15 t h e  e n d  t o  a c c o m m o d a t e  w h e n e v e r  t h e r e  w a s n ' t  o u t  o f  

 16 t o w n  e x p e r t s  w h o  w e r e  o t h e r w i s e  t e s t i f y i n g .   

 17 B u t  t h e  i d e a  t h a t  w e  w o u l d  o r  s h o u l d  h a v e  

 18 b e e n  p r e p a r e d  f o r  D r .  W i e n c e k ,  I  j u s t  f e e l  

 19 d i f f e r e n t l y ,  n u m b e r  1 .   

 20 N u m b e r  2 ,  t h e r e  w e r e ,  m y  r e c o l l e c t i o n ,  7  

 21 w i t n e s s e s  w h o s e  r e c o r d s  i d e n t i f i e d  t h e  a b i l i t y  t o  

 22 f e e l  p a l p a b l e  p u l s e s .   

 23 S o  t h e  i d e a  t h a t  i t  w a s  d i s p o s i t i v e  a s  t o  

 24 D r .  W i e n c e k  i s  n o t  c o r r e c t .   T h e r e  w e r e  m u l t i p l e  

 25 o t h e r  w i t n e s s e s ,  a n d  w e  p u t  t h o s e  w i t n e s s e s '  r e c o r d s  
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  1 u p  o n  - -  i n c l u d i n g  f r o m  D r .  W i e n c e k ' s  o f f i c e  - -  u p  

  2 f o r  a n y b o d y  t o  s e e .   

  3 T h e r e  w e r e  s o m e  d i s p u t e s  c e r t a i n l y  w h e n  

  4 p u l s e s  w e r e  p a l p a b l e ,  o r  w h e t h e r  t h e y  w e r e  b y  

  5 D o p p l e r .   

  6 B u t  t h e  i d e a  t h a t  e v e r y t h i n g  w a s  g o i n g  t o  

  7 r e s t  o n  D r .  W i e n c e k ' s  t e s t i m o n y  a s  t o  w h e t h e r  p u l s e s  

  8 w e r e  D o p p l e r  o r  p a l p a b l e ,  I  d o n ' t  a g r e e  w i t h .   

  9 N o r  d o  I  a g r e e  w i t h  t h e  f a c t  t h a t  a t  t h e  e n d  

 10 o f  t h e  d a y ,  t h e  c a s e  b o i l e d  d o w n  t o  w h e t h e r  o r  n o t  

 11 D r .  W i e n c e k ,  o r  a n y o n e  e l s e  f o r  t h a t  m a t t e r ,  

 12 i n c l u d i n g  N u r s e  P r a c t i t i o n e r  B a r t m u s  o r  D r .  L a s r y ,  

 13 f e l t  p a l p a b l e  p u l s e s  o n  D e c e m b e r  2 5 .   

 14 W i t h  a l l  d u e  r e s p e c t ,  I  d o n ' t  t h i n k  t h a t ' s  

 15 a n  a c c u r a t e  d e s c r i p t i o n .   A s  M r .  A r n t z  s a i d ,  f r o m  

 16 t h e  b e g i n n i n g  o f  t h e  c a s e  t h r o u g h  c l o s i n g  a r g u m e n t s ,  

 17 w h a t  m y  p e r c e p t i o n  o f  t h e  P l a i n t i f f s '  t h e o r y  o f  t h e  

 18 w a s  c a s e ,  w a s  t h a t  t h e r e  w a s  a  l i e ,  a n d  f a l s i f i e d  

 19 m e d i c a l  r e c o r d s ,  w h e t h e r  N u r s e  P r a c t i t i o n e r  B a r t m u s  

 20 o r  D r .  L a s r y  e v e r  e x a m i n e d  M r .  M o o r e ' s  l e g .

 21 T H E  C O U R T : B u t  d o e s n ' t  t h e  i d e a  o f  

 22 w h e t h e r  o r  n o t  t h e y  c a n  p a l p a t e  p u l s e s  a n d / o r  h o w  

 23 t h e s e  e x a m i n a t i o n s  o s t e n s i b l y  t o o k  p l a c e  f r o m  t h e i r  

 24 p e r s p e c t i v e ,  i s n ' t  t h a t  a l l  t i e d  i n t o  t o  w h a t  t h e y  

 25 m i g h t  h a v e  b e e n  a b l e  t o  d i s c e r n  f r o m  t h e i r  
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  1 e x a m i n a t i o n s ?   

  2 M R .  W E A V E R :  S u r e .   I  t h i n k  i t  c o u l d  h a v e  

  3 b e e n  i n  p a r t ,  f r o m  t h e  c o n t e x t  o f  i f  t h e r e  w e r e  

  4 p a l p a b l e  p u l s e s  t o  b e  f e l t ,  t h e n  t h e r e  w e r e n ' t  

  5 p a l p a b l e  p u l s e s .   

  6 B u t  I  a m  r e s p o n d i n g  t o  t h e  p o s i t i o n  w h e r e  

  7 M r .  A r n t z  s a i d ,  i n c l u d i n g  w i t h  D r .  M a r m u r e a n u ' s  

  8 t e s t i m o n y ,  t h a t  i t  b o i l e d  d o w n  t o  p a l p a b l e  p u l s e s  o r  

  9 n o t ,  b e c a u s e  i t  d i d n ' t .   

 10 I t  b o i l e d  d o w n  t o  w h e t h e r  o r  n o t  t h e  l e g  w a s  

 11 e x a m i n e d ,  t h e  c o l o r ,  t h e  t e m p e r a t u r e ,  w h a t  i t  l o o k e d  

 12 l i k e ,  a n d  w h e t h e r  h e  c o u l d  w a l k .   

 13 A n d  p a r t  a n d  p a r c e l  o f  a l l  o f  t h a t ,  t h o s e  5  

 14 P ' s  i n c l u d e d ,  w a s  w h e t h e r  o r  n o t  t h e r e  w e r e  p u l s e s  

 15 a t  a l l .   

 16 A n d  D r .  M a r m u r e a n u ' s  t e s t i m o n y  w a s  n o t  j u s t  

 17 t h a t  t h e r e  w e r e n ' t  p a l p a b l e  p u l s e s ,  w h i c h  h e  v e r y  

 18 s p e c i f i c a l l y  t e s t i f i e d  t o ,  a n d  I  t h i n k  i t  w a s  i n  

 19 r e s p o n s e  t o  o n e  o f  m y  q u e s t i o n s ,  h e  a g r e e d  t h a t  h e  

 20 s a i d  t h a t  5  t i m e s  h e  s a i d  t h a t  t h e  p o s s i b i l i t y  o f  

 21 t h e r e  b e i n g  a n y  p u l s e s  a t  a l l ,  w h e t h e r  D o p p l e r  o r  

 22 p a l p a b l e ,  w a s  i m p o s s i b l e .   T h a t  w a s  h i s  w o r d s .   

 23 A n d  w h e n  h e  g o t  c r o s s - e x a m i n e d  f u r t h e r ,  

 24 i n c l u d i n g  b y  M r .  M c B r i d e ,  w i t h  m e d i c a l  r e c o r d s  t h a t  

 25 s h o w e d  n o t  j u s t  D o p p l e r  p u l s e s ,  b u t  p a l p a b l e  p u l s e s ,  
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  1 t h e n  D r .  M a r m u r e a n u ' s  t e s t i f y  e v o l v e d  i n t o ,  w e l l ,  o n  

  2 t h a t  d a y  t h e r e  c o u l d  n o t  h a v e  b e e n  p a l p a b l e  p u l s e s .   

  3 B u t  i t  o r i g i n a t e d  w i t h  t h i s  a l l  b e i n g  a  l i e ,  

  4 w h e t h e r  t h e r e  w a s  a n y  e x a m i n a t i o n  a t  a l l .   A n d  t h e n  

  5 w h e t h e r  t h e r e  c o u l d  p o s s i b l y  b e  a n y  p u l s e s  a t  a l l ,  

  6 a n d  t h e n  w h e t h e r  i t  c o u l d  p o s s i b l y  b e  p a l p a b l e  

  7 p u l s e s .   A n d  t h e n  w h e t h e r  i t  c o u l d  b e  p a l p a b l e  

  8 p u l s e s  o n  t h a t  d a y ,  D e c e m b e r  2 5 .   

  9 S o  I  s e e  i t  a  l i t t l e  b i t  d i f f e r e n t l y  a s  t o  

 10 D r .  W i e n c e k  b e i n g  t h e  k e y  t o  t h e  w h o l e  a n s w e r  o f  t h e  

 11 c a s e ,  b e c a u s e  I  d o n ' t  t h i n k  t h a t  t h a t  i s  t h e  c a s e .   

 12 I  t h i n k  t h a t  i t  i s  j u s t  a  l i t t l e  b i t  o f  a  

 13 d i f f e r e n t  p e r s p e c t i v e .   B u t  I  t h i n k  t h a t ,  a g a i n ,  t h e  

 14 k e y  t o  a l l  o f  t h i s  i s  - -  a n d  I  w i l l  j u s t  a d d r e s s  

 15 t h i s  b r i e f l y  - -  t h e  n u m b e r  o f  t i m e s  t h a t  D r .  W i e n c e k  

 16 w a s  i d e n t i f i e d ,  i n c l u d i n g  b y  t h e  P l a i n t i f f ,  

 17 v i r t u a l l y  e v e r y  s i n g l e  o n e  o f  t h e s e  t i m e s ,  w h a t  i t  

 18 s a y s  d i r e c t l y  u n d e r n e a t h  i s ,  D r .  W i e n c e k ,  t h e n  t h e  

 19 c u s t o d i a n  o f  r e c o r d s  f o r  h i s  o f f i c e .   

 20 S o  t h e  i d e a  t h a t  t h e  p r e t r i a l  d i s c l o s u r e  

 21 a s i d e ,  w h i c h  d i d n ' t  d e s c r i b e  D r .  W i e n c e k ' s  p r o p o s e d  

 22 t e s t i m o n y ,  m y  r e c o l l e c t i o n  o f  t h e  m a n y  i n s t a n c e s  i n  

 23 t h e  1 6 . 1  a s  w e l l  b a s i c a l l y  q u a l i f y  h i m  a s  b e i n g  a  

 24 c u s t o d i a n  o f  r e c o r d s .   

 25 B u t  e v e n  i f  w e  p u t  a l l  o f  t h a t  a s i d e ,  I  
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  1 s t i l l  t h i n k  t h a t  t h e  b i g g e r  p o i n t  i s  t h a t  w e  w e r e  

  2 l e d  t o  b e l i e v e ,  w i t h  n e v e r  a  h i n t  o f  a n y t h i n g  

  3 o t h e r w i s e ,  t h a t  M o n d a y  w a s  g o i n g  t o  b e  t h e  e n d  o f  

  4 t e s t i m o n y ,  a n d  t h a t  s i m p l y  t h e  o n l y  r e a s o n  

  5 P l a i n t i f f s '  c a s e  h a d  n o t  c l o s e d  l o n g  b e f o r e ,  w h i c h  

  6 t h e n  w o u l d  h a v e  b a s i c a l l y  p r e c l u d e d  D r .  W i e n c e k  

  7 a n y w a y ,  a n d  I  w a n t  t o  b e  c l e a r  a b o u t  t h i s ,  I  d o n ' t  

  8 m e a n  t o  i m p l y  t h a t  P l a i n t i f f s  w e r e  k e e p i n g  

  9 P l a i n t i f f s '  c a s e  o p e n  i n  o r d e r  t o  h a v e  D r .  W i e n c e k  

 10 t e s t i f y .   

 11 I  b e l i e v e  i t  w a s  a  c o u r t e s y  e x t e n d e d  t o  t h e  

 12 D e f e n d a n t s ,  t o  h a v e  t h e i r  w i t n e s s e s  t e s t i f y  w h e n  

 13 t h e y  w e r e  a v a i l a b l e ,  w h i c h  m e a n t  t h a t  M r .  a n d  

 14 M r s .  M o o r e  w e r e  b a s i c a l l y  b e i n g  f i t  i n  a t  t h e  e n d ,  

 15 w h i c h  i s  w h y  P l a i n t i f f s '  c a s e  h a d  n o t  b e e n  

 16 c o n c l u d e d .  

 17 A n d ,  i n  e f f e c t ,  D r .  W i e n c e k ,  u n d e r  n o r m a l  

 18 c i r c u m s t a n c e s ,  w o u l d n ' t  b e  p e r m i t t e d  t o  t e s t i f y  i n  

 19 P l a i n t i f f s '  c a s e  i n  c h i e f  i n  a n y  e v e n t .   

 20 B u t  t h e  b i g g e r  p o i n t  t h a t  I  a m  s i m p l y  t r y i n g  

 21 t o  a d d r e s s  i s  w h e n  i t  a p p e a r s  t o  b e  a n  a r g u m e n t  t h a t  

 22 w e  s h o u l d  h a v e  b e e n  p r e p a r e d  f o r  h i s  t e s t i m o n y ,  

 23 t h e r e  i s  n o  h a r m ,  n o  f o u l ,  t h a t  M r .  H y m a n s o n  s a i d  a t  

 24 t h e  t r i a l ,  " t h i s  i s  j u s t  t r i a l . "   

 25 W e l l ,  i t  i s  n o t ,  b e c a u s e  t h e  w a y  t h a t  t r i a l  
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  1 u s u a l l y  i s ,  i s  t h a t  y o u  k n o w  w h o  t h e  w i t n e s s e s  a r e  

  2 g o i n g  t o  b e .   

  3 A n d ,  y e s ,  y o u  d i s c u s s  a n d  y o u  w o r k  t o g e t h e r ,  

  4 a s  h a p p e n e d  i n  t h i s  c a s e ,  i n c l u d i n g  w i t n e s s e s  o u t  o f  

  5 o r d e r ,  w h e n  t h e y  a r e  g o i n g  t o  b e .   

  6 B u t  i t  i s  n o t  n o r m a l .   I t  i s  n o t  t y p i c a l .   

  7 I t  i s  n o t  t h a t  t h i s  i s  t h e  w a y  t r i a l  i s ,  t h a t  a  

  8 p a r t y  h a s  n o  i d e a  s o m e o n e  g o i n g  t o  b e  c a l l e d ,  a n d  

  9 t h e n  a f t e r  b e i n g  t o l d  t h e  o n l y  w i t n e s s e s  t h a t  a r e  

 10 l e f t  a r e  D r .  L a s r y ,  a n d  M r .  a n d  M r s .  M o o r e ,  t h a t  

 11 s u r p r i s e  w i t n e s s ,  w h o  a c c o r d i n g  t o  P l a i n t i f f s ,  t h e y  

 12 b e l i e v e d  a l l  a l o n g  t h e y  i n t e n d e d  t o  c a l l ,  t h e y  j u s t  

 13 c o u l d n ' t  c o n v i n c e  h i m  u n t i l  t h e  l a s t  m i n u t e .

 14 I t  i s  j u s t  n o t  f a i r ,  a n d  t h a t ' s  w h a t  i t  

 15 a m o u n t e d  t o  w a s  u n f a i r  s u r p r i s e .   A n d  w e  w i l l  a c c e p t  

 16 M r .  A r n t z '  w o r d  c e r t a i n l y  t h a t  i t  w a s  u n i n t e n t i o n a l  

 17 s a n d b a g g i n g ,  b u t  t h a t ' s  h o w  w e  b e l i e v e d  a n d  

 18 p e r c e i v e d  i t .   

 19 T H E  C O U R T :   M s .  H u e t h ,  I  k n o w  y o u  p r e t t y  

 20 m u c h  o n  b e h a l f  o f  D r .  L a s r y ,  y o u r  f i r m  f i l e d  j u s t  a  

 21 s t r a i g h t  u p  j o i n d e r ,  b u t  i s  t h e r e  a n y t h i n g  t h a t  y o u  

 22 f e e l  y o u  n e e d  t o  a d d  f o r  t h e  r e c o r d ,  b e f o r e  I  g o  

 23 b a c k  t o  M r .  A r n t z  f o r  s o m e  f i n a l  r e m a r k s  h e r e ,  a n d  

 24 t h e n  f o r  h i m  t o  t h e  s e g u e  i n t o  t h e  d i s c u s s i o n  

 25 r e g a r d i n g  D r .  M a r m u r e a n u ?
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  1 M S .  H U E T H :  T h a n k  y o u ,  Y o u r  H o n o r .

  2 I  w i l l  b e  b r i e f ,  a s  M r .  W e a v e r  w a s  v e r y  

  3 t h o r o u g h  a n d  a d d r e s s e d  a l l  o f  t h e  p o i n t s ,  w h i c h  i s  

  4 w h y  w e  s o r t  o f  f i l e d  a  s t r a i g h t  j o i n d e r ,  a s  o p p o s e d  

  5 t o  a  s u b s t a n t i v e  j o i n d e r .

  6 B u t  I  t h i n k  t h a t ,  t o  g o  t o  t h e  C o u r t ' s  

  7 q u e s t i o n  o f  w h e t h e r  p r e c l u d i n g  t h i s  w i t n e s s  

  8 p r e s e n t e d  P l a i n t i f f s  f r o m  h a v i n g  a  f a i r  t r i a l .

  9 T h e  i s s u e  o f  w h e t h e r  o r  n o t  t h e r e  w e r e  

 10 p a l p a b l e  p u l s e s ,  a s  M r .  W e a v e r  p o i n t e d  o u t ,  w a s  j u s t  

 11 o n e  c o m p o n e n t  o f  t h e  p h y s i c a l  e x a m .

 12 T h e r e  w e r e  a  n u m b e r  o f  o t h e r  c o m p o n e n t s  t h a t  

 13 w e n t  i n t o  t h e  p h y s i c a l  e x a m .   

 14 H o w e v e r ,  t h a t  p h y s i c a l  e x a m  a n d  t h e  

 15 c o m p o n e n t s  t h e r e o f ,  o r  t h e  a l l e g e d  l a c k  o f  p h y s i c a l  

 16 e x a m  r e a l l y  o n l y  w e n t  t o  l i a b i l i t y .   

 17 S o  w e  s t i l l  h a v e  t h e  i s s u e  o f  c a u s a t i o n ,  

 18 w h i c h  I  b e l i e v e  w h a t  D r .  W i l s o n  a d d r e s s e d ,  w h e n  h e  

 19 s a i d ,  y o u  k n o w ,  t h i s  i s  a n  o l d  c l o t .   T h i s  c l o t  w a s  

 20 2  t o  3  w e e k s  o l d .   

 21 S o ,  e v e n  i f  t h e  p a t i e n t  h a d  b e e n  a d m i t t e d ,  

 22 a s  P l a i n t i f f s '  e x p e r t  s a i d  h e  s h o u l d  h a v e  b e e n ,  i t  

 23 w o u l d  n o t  h a v e  p r e v e n t e d  t h e  a m p u t a t i o n .   I t  

 24 w o u l d n ' t  h a v e  m a d e  a  d i f f e r e n c e .

 25 S o ,  a t  t h e  e n d  o f  d a y ,  t h e  i s s u e  o f  w h e t h e r  
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  1 D r .  W i e n c e k  c o u l d  c o m e  i n  a n d  t e s t i f y  a s  t o  w h e t h e r  

  2 o r  n o t  t h e r e  w e r e  p a l p a b l e  p u l s e s ,  o n l y  w e n t  t o  a  

  3 s m a l l  c o m p o n e n t  o f  l i a b i l i t y .   I t  d i d  n o t  a d d r e s s  

  4 c a u s a t i o n ,  a n d  t h e r e f o r e  d i d  n o t  p r e c l u d e  t h e  

  5 P l a i n t i f f s  f r o m  h a v i n g  a  f a i r  t r i a l .   

  6 A n d  P l a i n t i f f s  c a n ' t  s h o w  t h a t  i f  

  7 D r .  W i e n c e k  h a d  t e s t i f i e d ,  t h a t  t h e  o u t c o m e  w o u l d  

  8 h a v e  b e e n  d i f f e r e n t .

  9 T H E  C O U R T :   T h a n k  y o u ,  M s .  H u e t h .

 10 A n d ,  M r .  A r n t z ,  a n y  f i n a l  b r i e f  r e m a r k s  o n  

 11 t h i s  p o i n t ,  a n d  t h e n  I  w o u l d  l i k e  y o u  t o  m a k e  y o u r  

 12 a r g u m e n t  w i t h  r e g a r d  t o  D r .  M a r m u r e a n u .

 13 M R .  A R N T Z :   Y e s .

 14 S o ,  i t  s e e m s  a s  w e  s t a n d  h e r e  n o w ,  a s  w e  a r e  

 15 h e r e  n o w ,  t h a t  t h e  b a s i s  f o r  e x c l u d i n g  

 16 D r .  M a r m u r e a n u  f r o m  t h e i r  p e r s p e c t i v e ,  i s  t h a t  i t  

 17 w a s  u n f a i r  s u r p r i s e ,  o r  i t  w o u l d n ' t  h a v e  h e l p e d  t h e  

 18 j u r y .   I t  w o u l d n ' t  h a v e  a s s i s t e d  t h e  j u r y .   

 19 S o ,  l e t  m e  t a l k  a b o u t  t h e  s e c o n d  o n e  f i r s t .   

 20 T h e  r e a s o n  N u r s e  P r a c t i t i o n e r  s e n t  M r .  M o o r e  h o m e  o n  

 21 C h r i s t m a s  D a y  w i t h  a  d i a g n o s i s  o f  a  s p r a i n  t o  h i s  

 22 c a l f  w a s  b e c a u s e  s h e  s a i d  t h e r e  w e r e  p a l p a b l e  

 23 p u l s e s  - -  a c t u a l l y ,  b e c a u s e  s h e  s a i d  t h e r e  w e r e  

 24 p u l s e s .

 25 S h e  s a i d  s h e  w o u l d  h a v e  d o n e  t h e m  b y  
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  1 p a l p a t i o n .   S o ,  t h e r e  w a s  n o  D o p p l e r ,  a n d  t h a t ' s  

  2 i m p o r t a n t ,  b e c a u s e  w e  n e v e r  t o o k  t h e  p o s i t i o n  t h a t  

  3 h e  h a d  n o  b l o o d  f l o w  o n  t h e  2 5 .   

  4 W h a t  h a p p e n e d  b y  t h e  2 8  w a s  t h a t  h e  h a d  n o  

  5 b l o o d  f l o w .   B u t  o n  t h e  2 5  o b v i o u s l y  h e  d i d ,  b e c a u s e  

  6 t h e  l i m b  l a s t e d  f o r  a n o t h e r  f e w  d a y s .

  7 S o ,  i f  t h e r e  w a s  a  p r o b l e m  w i t h  h i s  l e g ,  i t  

  8 w o u l d  h a v e  b e e n  d i s c e r n e d ,  a n d  t h e y  w o u l d  h a v e  

  9 i n v e s t i g a t e d  i t  f u r t h e r  i f  t h e y  c o u l d n ' t  g e t  a  

 10 p u l s e .   T h e r e  i s  n o  q u e s t i o n  t h a t ' s  t r u e .   

 11 I f  I  h a d  a s k e d  - -  a n d  I  t h i n k  I  d i d  - -  b u t  

 12 i f  N u r s e  P r a c t i t i o n e r  B a r t m u s  i s  a s k e d  t h e  q u e s t i o n ,  

 13 w o u l d  y o u  h a v e  s e n t  h i m  h o m e  i f  y o u  c o u l d n ' t  g e t  a  

 14 p u l s e ,  s h e  w o u l d  h a v e  s a i d  n o ,  b e c a u s e  t h a t  w a s  t h e  

 15 k e y  o f  h e r  e x a m .   

 16 S o ,  t o  s a y  t h a t  t h i s  w a s n ' t  t h e  c r i t i c a l  

 17 i s s u e  I  t h i n k  i s  l o o k i n g  a t  t h i s  t r i a l  o b v i o u s l y  

 18 d i f f e r e n t  t h a n  I  l o o k e d  a t  i t ,  b e c a u s e ,  t o  m e  t h a t  

 19 b e c a m e  t h e  i s s u e .   

 20 A n d ,  a g a i n ,  I  w a s n ' t  t h e r e ,  b u t  M r .  H y m a n s o n  

 21 t o l d  m e  t h a t  w h e n  h e  t a l k e d  t o  t h e  j u r y  - -  a n d  I  

 22 g u e s s  h e  w a s  t a l k i n g  t o  t h e  j u r y  w i t h  M r .  W e a v e r  - -  

 23 t h e i r  r e a s o n  f o r  g i v i n g  t h e  v e r d i c t  t h a t  t h e y  d i d  

 24 w a s  t h e y  f e l t  t h a t  - -  t h e y  t h o u g h t  t h a t  N u r s e  

 25 P r a c t i t i o n e r  B a r t m u s  f e l t  a  p u l s e .   T h a t  w a s  t h e  
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  1 r e a s o n  t h e y  g a v e .   T h a t ' s  m y  u n d e r s t a n d i n g .   

  2 S o ,  t o  s a y  t h a t ,  w e l l ,  t h a t ' s  o n l y  o n e  

  3 c o m p o n e n t  t o  t h i s  c a s e ,  t h a t ' s  t r u e .   I t  i s  t h e  

  4 c o m p o n e n t  t o  t h e  q u e s t i o n  o f  w h e t h e r  t h e y  c o m m i t t e d  

  5 m a l p r a c t i c e ,  d i d  t h e y  d o  t h e  e x a m .   

  6 E v e r y b o d y  a g r e e d .  E v e r y  d o c t o r  a g r e e d  t h a t  

  7 h a d  t h e y  n o t  d o n e  t h e  e x a m ,  i t  w o u l d  h a v e  b e e n  

  8 m a l p r a c t i c e .   

  9 S o ,  t h e  q u e s t i o n  o f  w h e t h e r  s h e  w a s  a c t u a l l y  

 10 a b l e  t o  f e e l  a  p u l s e  i s  t h e  i s s u e  a s  t o  m a l p r a c t i c e ,  

 11 w h e t h e r  t h e y  f e l l  b e l o w  t h e  s t a n d a r d  o f  c a r e .   

 12 A n d ,  D r .  W i e n c e k  w o u l d  h a v e  h e l p e d  o n  t h a t .   

 13 N o w ,  o n  t h e  q u e s t i o n  o f  - -  h e  s a i d  t h a t  o t h e r  

 14 r e c o r d s ,  h e  s a i d  t h e r e  w e r e  7  - -  o t h e r  r e c o r d s  t h a t  

 15 s a i d  t h e r e  w a s  p u l s e s .   

 16 I n  n o n e  o f  t h o s e  r e c o r d s  d i d  t h e  r e c o r d  

 17 i n d i c a t e ,  t o  m y  r e c o l l e c t i o n ,  t h a t  t h e  p u l s e  w a s  b y  

 18 p a l p a t i o n .   

 19 N o w ,  s o m e t i m e s  i t  i s  s a i d  t h a t  i t  w a s  b y  

 20 D o p p l e r ,  b u t  o t h e r  t i m e s  i t  j u s t  d i d n ' t  s a y  

 21 a n y t h i n g .   

 22 B u t  n o n e  o f  t h e m ,  p r i o r  t o  t h e  2 5 t h ,  e v e r  

 23 s a i d  t h a t  t h e  p u l s e  w a s  t a k e n  b y  p a l p a t i o n .   

 24 E v e n  t h e  r e c o r d s  b y  D r .  W i e n c e k ,  t h e y  d i d  

 25 s a y  t h a t  t h e y  h a d  a  p u l s e .   B u t  M r .  M o o r e  c l a r i f i e d  
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  1 t h a t  e v e r y  t i m e  h e  w e n t  t o  D r .  W i e n c e k ' s  o f f i c e  i t  

  2 w a s  d o n e  b y  D o p p l e r .   

  3 S o  i t  i s  c l e a r l y  a  k e y  i s s u e  t o  t h e  c a s e  

  4 w h e t h e r  y o u  c a n  p a l p a t e  t h e  p u l s e .   T h a t ' s  t h e  

  5 r e a s o n  D r .  M a r m u r e a n u  - -  o n e  o f  t h e  r e a s o n s  

  6 D r .  M a r m u r e a n u  w a s  c a l l e d  t o  t e s t i f y ,  t o  s h e d  l i g h t  

  7 o n  t h a t ,  t h a t  i t  i s  n o t h i n g  s o m e t h i n g  t h a t  c o u l d  

  8 h a v e  b e e n  d o n e  u n d e r  t h e  c i r c u m s t a n c e s  t h a t  w e r e  

  9 p r e s e n t  o n  t h e  2 5 .   

 10 T H E  C O U R T : A n d  t h a t ' s  a  g o o d  s e g u e .   I  

 11 t h i n k  w e  h a v e  s p e n t  a n  h o u r  o n  t h i s  t o p i c ,  w h i c h  w a s  

 12 y o u r  s e c o n d a r y  p o i n t .   

 13 I  d o  n e e d  t o  c o m p l e t e  t h e  h e a r i n g  b y  n o o n ,  

 14 i f  p o s s i b l e ,  a n d  w e  h a v e  t h e s e  o t h e r  m a t t e r s  

 15 p o t e n t i a l l y  t o  g e t  t o .   

 16 B u t  t h i s  i s  o u r  f o c u s ,  a n d  w e  n e e d  t o  g e t  

 17 t h r o u g h  t h i s  i s s u e .   A n d  I  w a n t  t o  g i v e  y o u  a m p l e  

 18 t i m e  t o  c o v e r  D r .  M a r m u r e a n u  a n d  h i s  t e s t i m o n y ,  a n d  

 19 m o r e  i m p o r t a n t l y  y o u r  a r g u m e n t s  a s  t o  w h a t  w a s  

 20 i m p r o p e r  w i t h  r e g a r d  t o  t h e  c r o s s - e x a m i n a t i o n ,  a n d  

 21 t h e  C o u r t ' s  f a i l u r e  t o  s u s t a i n  y o u r  o b j e c t i o n ,  

 22 a l l o w i n g  i t  o n  c r o s s - e x a m i n a t i o n .   

 23 M R .  A R N T Z :   O k a y .

 24 M y  l a s t  p o i n t  o n  t h i s  - -

 25 M R .  W E A V E R :  Y o u r  H o n o r  - -  
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  1 T H E  C O U R T : G o  a h e a d ,  M r .  W e a v e r .

  2 H o l d  o n ,  M r .  W e a v e r ,  o n e  s e c o n d .

  3 M r .  A r n t z  h a d  o n e  l a s t  p o i n t .  I  d o n ' t  w a n t  

  4 h i m  t o  l o s e  i t .   

  5 S o ,  g o  a h e a d ,  M r .  A r n t z .

  6 M R .  W E A V E R :  S u r e .   

  7 M R .  A R N T Z :   S o ,  m y  l a s t  p o i n t  w o u l d  b e  a  

  8 s e g u e  i n t o  t h e  o t h e r  i s s u e ,  w h i c h  i s  t h e  c o n c e p t  o f  

  9 s u r p r i s e .   

 10 T h e i r  a r g u m e n t  i s  t h a t  t h e y  d i d n ' t  h a v e  t i m e  

 11 t o  p r e p a r e  f o r  a  s a n d b a g  w i t n e s s ,  o r  a  s u r p r i s e  

 12 w i t n e s s .  

 13 I t  i s  r i d i c u l o u s  t h a t  t h e y  t h i n k  o f  i t  a s  

 14 s a n d b a g g i n g ,  s i n c e  h e  w a s  n a m e d  b y  a n o t h e r  a t t o r n e y .   

 15 B u t  t h e  r e a s o n  t h e y  a r e  g i v i n g  i s  t h a t  t h e y  w e r e  

 16 s u r p r i s e d  b y  t h i s  w i t n e s s .   

 17 B y  t h e  s u r p r i s e  o f  a  d o c u m e n t  o r  a n  a r t i c l e  

 18 t h a t  h a d  n e v e r  b e e n  d i s c l o s e d ,  t h a t  h a d  n e v e r  b e e n  

 19 d i s c u s s e d ,  a n d  h a d  n e v e r  b e e n  d i s c l o s e d  p u r s u a n t  t o  

 20 1 6 . 1 ,  I  w a s  t o t a l l y  a m b u s h e d  b y  t h a t  a r t i c l e .  

 21 T h a t  i s  t r u e  s u r p r i s e ,  a n d  I  w i l l  l e t  

 22 M r .  W e a v e r  f i n i s h .  

 23 T H E  C O U R T : W e  w i l l  g o  t o  t h a t  i n  a  

 24 m i n u t e .

 25 M r .  W e a v e r ,  w h a t  d i d  y o u  w a n t  t o  s a y  b e f o r e  
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  1 s w i t c h  o v e r  t o  t h e  o t h e r  b a s i s  t h a t  i s  a r g u e d  b y  t h e  

  2 P l a i n t i f f  f o r  t h e i r  m o t i o n ?   

  3 M R .  W E A V E R :  J u s t  v e r y  b r i e f l y .   

  4 I  c a n n o t  a b i d e  t h i s  c o m m e n t  t h a t  o n e  o r  m o r e  

  5 j u r o r s  s a i d  t h a t  t h e y  f o u n d  t h e  w a y  t h a t  t h e y  d i d  

  6 b e c a u s e  t h e y  b e l i e v e d  N u r s e  P r a c t i t i o n e r  B a r t m u s  

  7 f e l t  p a l p a b l e  p u l s e s ,  I  w i l l  r e p r e s e n t  t o  t h e  C o u r t  

  8 t h a t  t h a t  q u e s t i o n  w a s  n o t  a s k e d ,  a n d  t h a t  n o t  o n e ,  

  9 l e t  a l o n e  m o r e  t h a n  o n e  j u r o r  s a i d  t h a t .   

 10 A n d  m y  p e r c e p t i o n  i s ,  i f  P l a i n t i f f s  b e l i e v e  

 11 t h a t  t h a t  w a s  a  b a s i s  f o r  t h e  j u r o r s  t o  h a v e  m a d e  

 12 t h e  f i n d i n g s  t h a t  t h e y  d i d ,  t h e n  t h e r e  s h o u l d  h a v e  

 13 b e e n  a f f i d a v i t s  f r o m  M r .  H y m a n s o n  o n  t h a t  p o i n t ;  a n d  

 14 t h e r e  s h o u l d  h a v e  b e e n  a f f i d a v i t s  f r o m  t h e  j u r o r s  o n  

 15 t h a t  p o i n t ,  b e c a u s e  i t  w a s  n o t  a s k e d  a n d  w a s  n o t  

 16 s a i d .

 17 T H E  C O U R T : I  t h i n k  o n e  o f  t h e  p o i n t s  t h a t  

 18 M r .  A r n t z  m a d e  a t  t h e  b e g i n n i n g  w a s  t o  s o r t  o f  h e l p  

 19 e m p h a s i z e  t h e  a r g u m e n t  h e  w a s  g o i n g  t o  r e f e r e n c e  

 20 t h e s e  t h i n g s ,  b u t  a s  w e  k n o w ,  w e  a r e  n o t  b a s i n g  o u r  

 21 d e c i s i o n  t o d a y  o n  y o u r  o r  M r .  H y m a n s o n ' s  s u b s e q u e n t  

 22 i n t e r v i e w  w i t h  t h e  j u r o r s ,  a n d  w h a t  t h e y  s a i d  d i d  o r  

 23 d i d  n o t  i n f l u e n c e  t h e m .

 24 B u t  I  a p p r e c i a t e  y o u r  r e p r e s e n t a t i o n .   I  

 25 a p p r e c i a t e  M r .  A r n t z '  a r g u m e n t  b a s e d  o n  w h a t  h e  
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  1 u n d e r s t a n d  M r .  H y m a n s o n ' s  r e p r e s e n t a t i o n s  w e r e ,  a n d  

  2 I  t h i n k  n o w  w e  n e e d  t o  m o v e  o v e r  t o  D r .  M a r m u r e a n u .   

  3 M R .  A R N T Z :   O k a y .  

  4 A n d  t o  b e  c l e a r ,  I  t h i n k  I  e v e n  s a i d  a t  t h e  

  5 b e g i n n i n g ,  t h a t  I  c a n ' t  b a s e  m y  a r g u m e n t  o n  c o m m e n t s  

  6 m a d e  b y  t h e  j u r y .  A n d  i n  m y  e x p e r i e n c e ,  e v e n  a n  

  7 a f f i d a v i t  i s n ' t  g o i n g  t o  c h a n g e  t h a t .   

  8 S o  t h e  q u e s t i o n  o f  t h e  a r t i c l e ,  t h e r e  a r e  3  

  9 p r i m a r y  i s s u e s  i n  r e s p e c t  t o  t h e  a r t i c l e ,  m a y b e  4 .

 10 T h e  f i r s t  o n e  i s ,  i t  w a s n ' t  d i s c l o s e d .   R u l e  

 11 1 6 . 1  c l e a r l y  r e q u i r e s  t h e  p a r t i e s  t o  d i s c l o s e  

 12 i m p e a c h m e n t  e v i d e n c e .   T h i s  w a s  i m p e a c h m e n t  

 13 e v i d e n c e .   

 14 T h i s  s h o u l d  h a v e  b e e n  d i s c l o s e d  b e f o r e .   I t  

 15 w a s  c o m p l e t e  s u r p r i s e .   I  h a d  n o  i d e a  t h e  a r t i c l e  

 16 w a s  o u t  t h e r e .   

 17 M a y b e  I  d i d n ' t  d o  e n o u g h  d u e  d i l i g e n c e ,  b u t  

 18 I  h a d  n o  i d e a  t h e  a r t i c l e  w a s  o u t  t h e r e .

 19 I  d o n ' t  t h i n k  i f  I  h a d  r e a d  t h e  a r t i c l e  t h a t  

 20 i t  w o u l d  h a v e  m a d e  m e  f e a r  i t ,  b e c a u s e  i f  y o u  r e a d  

 21 t h e  a r t i c l e ,  i t  d o e s n ' t  s a y  w h a t  M r .  W e a v e r  s a i d  i n  

 22 h i s  f i r s t  c o m m e n t  t o  D r .  M a r m u r e a n u  a b o u t  i t ,  w h e r e  

 23 h e  s a i d  s o m e t h i n g  t o  t h e  e f f e c t ,  t h a t  i s n ' t  i t  t r u e  

 24 t h a t  y o u  a r e  o n e  o f  t h e  7  w o r s t  c a r d i o v a s c u l a r  

 25 s u r g e o n s  i n  C a l i f o r n i a .
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  1 T h e  a r t i c l e  d o e s n ' t  s a y  t h a t .   I t  d o e s n ' t  

  2 e v e n  s a y  t h a t  y o u  c a n  c o n c l u d e  t h a t  b a s e d  o n  t h e  

  3 s t u d y .   

  4 S o ,  I  d o n ' t  k n o w  t h a t  I  w o u l d  h a v e  c h a n g e d  

  5 a n y t h i n g ,  h a d  I  k n o w n  a b o u t  t h e  a r t i c l e .   B u t  I  c a n  

  6 t e l l  y o u  t h i s  m u c h ,  I  w o u l d  h a v e  f i l e d  a  m o t i o n  

  7 a b o u t  t h a t  a r t i c l e .   

  8 A n d  h a d  y o u  a g r e e d  t o  a l l o w  i t  t o  c o m e ,  I  

  9 w o u l d  h a v e  a d d r e s s e d  i t  w h e n  I  w a s  d o i n g  m y  d i r e c t  

 10 e x a m i n a t i o n .   

 11 I  w o u l d  h a v e  a l l o w e d  h i m  t o  e x p l a i n  t h e  

 12 a r t i c l e  a n d  t h e  f i n d i n g s ,  a n d  w h a t  t h e  s t u d y  w a s  

 13 a b o u t ;  a n d  t h e  p r o b l e m s  w i t h  t h e  s t u d y ,  b e c a u s e  t h e  

 14 a r t i c l e  - -  I  k n o w  y o u  r e a d  i t ,  i t  i s  n o t  a  v e r y  l o n g  

 15 a r t i c l e ,  b u t  t h e  a r t i c l e  e v e n  b e a r s  o u t  w h a t  t h e  

 16 p r o b l e m s  w i t h  t h e  s t u d y  a r e ;  t h a t  y o u  h a v e  a  f e w  

 17 s e l e c t e d  s u r g e o n s  w h o  h a n d l e  t h e  t o u g h e s t  c a s e s ,  a n d  

 18 t h e  s u r g e o n s  t h a t  h a n d l e  t h e  t o u g h e s t  c a s e s  a r e  

 19 p r o b a b l y  t h e  s u r g e o n s  t h a t  h a v e  t h e  m o s t  c a s e s .

 20 A n d  i t  t a l k s  a b o u t  t h a t  a s  o f  o n e  t h e  

 21 p r o b l e m s  w i t h  t h i s  s t u d y ,  a n d  h o w  s o m e  d o c t o r s ,  o n c e  

 22 t h e y  r e a l i z e  t h e i r  n a m e  i s  g o i n g  t o  b e  d i s c l o s e d ,  

 23 t h e y  w o n ' t  t a k e  t h o s e  t o u g h  c a s e s  a n y m o r e .

 24 T h e y  d o n ' t  t o  h a v e  t h e  r i s k  o f  b e i n g  i n  t h a t  

 25 c a t e g o r y  o f  p e o p l e  w h o  h a v e  a n  a b o v e  a v e r a g e  d e a t h  
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  1 r a t e .

  2 T H E  C O U R T : A n d  I  h a v e  a  s p e c i f i c  

  3 r e c o l l e c t i o n  o f  D r .  M a r m u r e a n u  s a y i n g  a l m o s t  e x a c t l y  

  4 t h a t  o n  t h e  s t a n d .   

  5 D i d n ' t  t h e  e x a c t  i n f o r m a t i o n  t h a t  y o u  a r e  

  6 t a l k i n g  a b o u t  - -  a n d  I  a m  n o t  t r y i n g  t o  j u m p  o v e r  o r  

  7 m i n i m i z e ,  l i k e  y o u  s a i d ,  t h i s  w a s  s u r p r i s e  a n d  

  8 s a n d b a g ,  a n d  a d d r e s s i n g  t h a t  i m p e a c h m e n t  e v i d e n c e  

  9 n e e d s  t o  b e  d i s c l o s e d .

 10 S e t t i n g  t h a t  a s i d e ,  j u s t  t h e  i d e a  t h a t  w h a t  

 11 w a s  i n  t h i s  a r t i c l e  w a s  o r  w a s n ' t  w h a t  i t  w a s  

 12 r e p r e s e n t e d  t o  b e  b y  M r .  W e a v e r ,  w e  h a d  a  l o t  o f  

 13 t e s t i m o n y  a b o u t  t h i s .

 14 H e  t e s t i f i e d .   Y o u  r e h a b i l i t a t e d ,  s o  t o  

 15 s p e a k ,  t o  c o v e r  i t .  M r .  W e a v e r  p o i n t e d  s o m e  t h i n g s  

 16 o u t .   

 17 D i d n ' t  w e  c o v e r  a l l  o f  t h a t  t o  t h e  e x t e n t  

 18 t h a t  t h e  j u r y  t h e n  h a d  a m p l e  i n f o r m a t i o n  t o  d e c i d e  

 19 w h o  t o  b e l i e v e  o r  n o t  t o  b e l i e v e ?   

 20 M R .  A R N T Z :  W e l l ,  w e  c a n  a l l  a g r e e  t h a t  t h e  

 21 d e m e a n o r  o f  a  w i t n e s s  i s  i m p o r t a n t .   T h e  j u r y  

 22 i n s t r u c t i o n s  s a y s  t h a t  t h e  d e m e a n o r  o f  t h e  w i t n e s s  

 23 i s  s o m e t h i n g  t h a t  t h e y  s h o u l d  c o n s i d e r  w h e n  l o o k i n g  

 24 t o  t h e i r  t r u t h f u l n e s s .   

 25 S o ,  t h e  q u e s t i o n  o f  w h e t h e r  o n  p a p e r  i t  c a m e  
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  1 o u t ,  i f  w e  a r e  r e a d i n g  t h e  t r a n s c r i p t ,  d i d  

  2 D r .  M a r m u r e a n u  e x p l a i n  h i m s e l f ,  w e  c a n  t a l k  a b o u t  

  3 t h a t .   

  4 B u t  w h a t  y o u  d o n ' t  s e e  i n  t h e  t r a n s c r i p t  i s  

  5 t h e  d e m e a n o r .   H e  w a s  c l e a r l y  d e f e n s i v e  o f  i t .   H e  

  6 w a s  u p s e t  t h a t  a r t i c l e  h a d  b e e n  b r o u g h t  u p .   

  7 H e  w a s  u p s e t  t h a t  i t  w a s  b e i n g  

  8 m i s r e p r e s e n t e d .   A n d ,  s o ,  h i s  m a n n e r  o f  r e s p o n d i n g  

  9 t o  t h e  a r t i c l e  w a s  s u r p r i s e  a s  w e l l .   H e  w a s  u p s e t ,  

 10 a n d  t h a t  w a s  s e e n  b y  t h e  j u r y .   T h e y  s a w  h o w  

 11 d e f e n s i v e  h e  w a s  o f  i t .   

 12 T h a t  h a d  t o  h a v e  a f f e c t e d  t h e i r  p e r s p e c t i v e  

 13 o f  D r .  M a r m u r e a n u ,  b e c a u s e  h e  b e c a m e  d e f e n s i v e  o f  

 14 s o m e t h i n g .   

 15 A n d  h e  w a s  b e i n g  d e f e n s i v e  o f  s o m e t h i n g  t h a t  

 16 w a s  l e d  i n t o  b y  a n  a c c u s a t i o n  t h a t  i s  n o t  i n  t h e  

 17 a r t i c l e  t h a t  h e  i s  o n e  o f  t h e  7  w o r s t  d o c t o r s  i n  

 18 C a l i f o r n i a .   T h a t  i s  n o t  a  c o n c l u s i o n  o f  t h a t  s t u d y .   

 19 S o ,  t o  s a y  t h a t  i t  w a s n ' t  t h i s  c o v e r e d  

 20 e n o u g h ,  a l s o  i g n o r e s  t h e  f a c t ,  t h a t  h a d  i t  b e e n  

 21 d i s c l o s e d  b e f o r e h a n d ,  I  w o u l d  f i l e d  a  m o t i o n  o n  i t ,  

 22 a n d  I  w o u l d  h a v e  b e e n  t h e  o n e  i n t r o d u c i n g  i t  i f  y o u  

 23 r u l e d  a g a i n s t  m e  o n  i t ,  o n  t h e  m o t i o n  i n  l i m i n e .   

 24 T h a t  a b s o l u t e l y  w o u l d  h a v e  h a p p e n e d ,  b u t  w e  

 25 w e r e n ' t  g i v e n  t h a t  o p p o r t u n i t y .   S o  t o  s a y  t h a t  
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  1 w e l l ,  a l l  o f  t h e  i n f o r m a t i o n  c a m e  i n  a n y  w a y ,  

  2 i g n o r e s  t h e  r e a l i t y  t h a t  t h e  d e m e a n o r  o f  t h e  w i t n e s s  

  3 i s  i m p o r t a n t ,  a n d  t h e  m a n n e r  i n  w h i c h  e v i d e n c e  c o m e s  

  4 i s  i m p o r t a n t .

  5 T h a t  w a s n ' t  e v i d e n c e .   T h a t  w a s n ' t  a  s t u d y  

  6 t h a t  e v e n  i n v o l v e d  t h i s  s a m e  c a s e .   I t  w a s  p u r e l y  

  7 f o r  t h e  p u r p o s e  o f  a t t a c k i n g  h i s  r e p u t a t i o n ,  w h i c h  

  8 g o e s  t o  t h e  s e c o n d  p o i n t .   

  9 S o  t h e  f i r s t  p o i n t  i s  t h a t  i t  w a s n ' t  

 10 d i s c l o s e d .   T h e  r u l e  r e q u i r e s  i t  t o  b e  d i s c l o s e d ,  

 11 a n d  b e c a u s e  i t  w a s n ' t  d i s c l o s e d ,  i t  w a s  a  c o m p l e t e  

 12 s u r p r i s e .   

 13 T h e  s e c o n d  p o i n t  i s  t h a t  u n d e r  N R S  5 0 . 0 8 5 ,  

 14 i t  i s  a b s o l u t e l y  c r y s t a l  c l e a r .   I n  f a c t ,  a s  r u l e s  

 15 g o e s ,  t h i s  i s  o n e  o f  t h e  c l e a r e r  r u l e s  I  h a v e  s e e n .   

 16 I t  s a y s ,  r e p u t a t i o n  e v i d e n c e  i s  n o t  

 17 a d m i s s i b l e  f o r ,  t o  p r o v e  t h e  t r u t h f u l n e s s  o r  

 18 u n t r u t h f u l n e s s  o f  s o m e t h i n g .   I t  i s  n o t  a d m i s s i b l e .   

 19 I  d o n ' t  k n o w  i f  M r .  W e a v e r  k n e w  t h a t ,  b u t  

 20 h a d  h e  k n o w n  t h a t ,  I  t h i n k  i t  w o u l d  - -  i t  i s  

 21 a t t o r n e y  m i s c o n d u c t  t o  b r i n g  i n  s o m e t h i n g  k n o w i n g  i t  

 22 i s  n o t  a d m i s s i b l e ,  a n d  t h e n  u s i n g  i t  t h e  w a y  h e  d i d .   

 23 S o  t h a t  g o e s  i n t o  t h e  t h i r d  p o i n t .  T h e  t h i r d  

 24 p o i n t  i s ,  y o u  c a n n o t  r e a d  t h e  t r a n s c r i p t  o f  t h i s  

 25 t r i a l  a n d  s e e  a n y  r e l a t i o n s h i p  a t  a l l  t o  
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  1 t r u t h f u l n e s s  i f  y o u  r e a d  t h e  a r t i c l e .   

  2 T h e r e  i s  n o  w a y  t h a t  t h e  w a y  t h a t  M r .  W e a v e r  

  3 r e p r e s e n t e d  t h a t  a r t i c l e  i s  a c c u r a t e .   I t  j u s t  i s n ' t  

  4 a c c u r a t e .   I t  d o e s n ' t  s a y  a n y t h i n g  a b o u t  t h e  q u a l i t y  

  5 o f  t h e  p h y s i c i a n .   A l l  i t  d o e s  i s  g i v e  a  d e a t h  r a t e .   

  6 A n d  i n  t h a t  d e a t h  r a t e  t h e r e  a r e  o t h e r  

  7 f a c t o r s ,  b u t  e v e n  t h a t  i s n ' t  t a k e n  i n t o  

  8 c o n s i d e r a t i o n  i n t o  t h e  c a t e g o r i z a t i o n  o f  a  d o c t o r  o f  

  9 h a v i n g  a  d e a t h  r a t e  a b o v e  a v e r a g e .   

 10 S o ,  y e t ,  y o u  h a v e  a  d e a t h  r a t e  o f  7 ?   

 11 Y e s .   

 12 I s  t h a t  a b o v e  a v e r a g e ?   

 13 Y e s .   

 14 B u t  t h e  s t u d y  d o e s n ' t  g i v e  c r e d i t  t o  t h e  

 15 f a c t  t h a t  t h a t  n o n e  o f  t h o s e  d e a t h s  t h a t  h a p p e n e d  

 16 w i t h  D r .  M a r m u r e a n u  h a p p e n e d  o n  t h e  t a b l e .   

 17 I t  h a p p e n s  w i t h i n  t h e  f i r s t  3 0  d a y s  a f t e r  

 18 s u r g e r y .   T h a t  w a s n ' t  e x p l a i n e d  t o  t h e  j u r y  b y  

 19 M r .  W e a v e r .   

 20 H e  j u s t  t o o k  t h i s  a r t i c l e  a n d  p u t  

 21 D r .  M a r m u r e a n u  o n  t h e  d e f e n s i v e ,  a n d  i t  w a s  u g l y .

 22 T H E  C O U R T : H e  d o e s  a r g u e  i n  h i s  

 23 o p p o s i t i o n  t h a t  t h i s  w a s n ' t  a n  i s s u e  o f  t r y i n g  t o  

 24 c h a l l e n g e  h i s  t r u t h f u l n e s s .   T h a t  t h i s  w a s  a n  i s s u e  

 25 o f  y o u  h a v i n g  o b v i o u s l y  t o  e n g e n d e r  h i m  t o  t h e  j u r y ,  
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  1 I  w o u l d  s u g g e s t ,  g o n e  o v e r  h i s  q u a l i f i c a t i o n s ,  a n d  

  2 h o w  g o o d  h e  w a s  a t  w h a t  h e  d o e s .

  3 A n d  D r .  M a r m u r e a n u ,  y o u  a r e  r i g h t ,  I  w o u l d  

  4 c o n c e d e ,  h i s  d e m e a n o r  w a s  n o t  - -  h e  d i d  n o t  w e l l  

  5 r e c e i v e  t h i s  l i n e  o f  q u e s t i o n i n g .   

  6 B u t  h e  a l s o  w a s  q u i t e ,  s h a l l  w e  s a y ,  

  7 c o n f i d e n t  i n  s h a r i n g  h i s  q u a l i f i c a t i o n s .   A n d  h e  w a s  

  8 q u i t e  c o n f i d e n t  i n  h i s  a b i l i t i e s ,  a n d  h e  g a v e  q u i t e  

  9 a  b i t  o f  t e s t i m o n y  a b o u t  t h a t  t o  g i v e  h i s  t e s t i m o n y .   

 10 S o  w h y  i s  t h i s  n o t  i n  t h e  c a t e g o r y  o f  

 11 c h a l l e n g i n g  h i s  q u a l i f i c a t i o n s  a s  h e  i d e n t i f i e d  t h e m  

 12 v e r s u s  a n  a t t a c k  o n  t r u t h f u l n e s s ?

 13 M R .  A R N T Z :  W e l l ,  f i r s t  o f  a l l ,  t h e  s t u d y  

 14 d i d n ' t  h a v e  a n y t h i n g  t o  d o  w i t h  t h e  t y p e  o f  c a s e  

 15 t h a t  w e  h a v e  h e r e ,  s o  t h e r e  w o u l d  h a v e  b e e n  a  

 16 r e l e v a n c e  i s s u e .   

 17 B u t  t h e  r u l e  m a k e s  i t  v e r y  c l e a r  t h a t  i t  

 18 d o e s n ' t  h a v e  t o  b e  i n  a n  e f f o r t  t o  a t t a c k  

 19 t r u t h f u l n e s s .   T h a t ' s  n o t  t h e  p u r p o s e  o f  t h a t  r u l e .   

 20 I t  s a y s  f o r  a n y  r e a s o n  i t  i s  n o t  a d m i s s i b l e .   

 21 A n d ,  r e a l l y ,  i f  w h a t  y o u r  r u l i n g  w a s  b a s e d  

 22 o n  a t  t h e  t i m e  o f  t r i a l  t h a t  i t  s h o u l d  c o m e  i n ,  

 23 l e t ' s  f o r g e t  a b o u t  t h e  d i s c l o s u r e  p a r t .   

 24 B u t  i f  y o u r  r u l i n g  a t  t h e  t i m e  o f  t r i a l  t h a t  

 25 i t  s h o u l d n ' t  c o m e  i n  w a s  b a s e d  o n  t h e  i d e a  t h a t  I  
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  1 w e n t  t h r o u g h  h i s  q u a l i f i c a t i o n s ,  t h e n  t h a t  a c t  o f  

  2 g o i n g  t h r o u g h  q u a l i f i c a t i o n s ,  i n  a n y  t r i a l  I  e v e r  

  3 h a d ,  w o u l d  w i d e - o p e n  t h e  d o o r  t o  r e p u t a t i o n  a t t a c k s ,  

  4 o r  a t t a c k s  o f  t h i s  t y p e  o f  a n y  e x p e r t  y o u  e v e r  p u t  

  5 o n .   

  6 S o  i f  t h e r e  i s  a n y  c o n t r o v e r s y  i n  t h e  

  7 d o c t o r ' s  p a s t ,  y o u  w o u l d  b e  a b l e  t o  b r i n g  i t  i n .   

  8 T h a t  i s  r i g h t  i n  l i n e  w i t h  t h e  i s s u e  o f  c h a r a c t e r  

  9 e v i d e n c e  o r  r e p u t a t i o n  e v i d e n c e .   I t  d o e s n ' t  c o m e  

 10 i n .   

 11 T h e  m e r e  p r o c e s s  - -  a n d  I  n e e d  t o  h a v e  t h i s  

 12 p a r t  c l a r i f i e d  b y  y o u ,  i f  t h a t  i s  t h e  b a s i s  w h y  i t  

 13 i s  a d m i s s i b l e ,  w h y  i t  b e c o m e s  r e l e v a n t ,  b e c a u s e  o f  

 14 t h e  q u a l i f i c a t i o n s  h e  g a v e ,  t h a t  i s  s o m e t h i n g  I  n e e d  

 15 o n  t h e  r e c o r d .   

 16 T H E  C O U R T :   I  j u s t  s a i d  t h a t ' s  w h a t  

 17 M r .  W e a v e r  w a s  a r g u i n g ,  a n d  I  a m  a s k i n g  y o u  t o  

 18 a d d r e s s  i t .   

 19 A n d  t h e n  y o u  a r e  a s k i n g  m e  t o  s i t  h e r e  r i g h t  

 20 n o w  a n d  t e l l  y o u  e x a c t l y  w h a t  w a s  i n  m y  m i n d  w h e n  I  

 21 m a d e  m y  e v i d e n t i a r y  r u l i n g  a t  t h a t  m o m e n t ,  i t  i s  n o t  

 22 s o m e t h i n g  I  a m  c a p a b l e  o f  d o i n g  a t  t h i s  m o m e n t .   

 23 M R .  A R N T Z :  I  a p p r e c i a t e  t h a t .   I  a m  n o t  

 24 t r y i n g  t o  p u t  t h a t  o n  y o u .

 25 A l l  I  a m  s a y i n g  i s  t h a t  I  t h i n k  t h a t  t h i s  i s  
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  1 a  k e y  l e g a l  i s s u e .   S o  t h i s  d o e s  g o  t o  R u l e  5 9  a n d  

  2 w h e t h e r  o r  n o t  i t  a d d r e s s e s  t h e  l e g a l  i s s u e .   T h i s  

  3 i s  a  k e y  l e g a l  i s s u e .   

  4 T h a t  e v i d e n c e  w a s  n e v e r  g o i n g  t o  b e  

  5 a d m i s s i b l e ,  a n d  i t  c a m e  i n .   A n d ,  s o ,  I  n e e d  t o  

  6 u n d e r s t a n d  i t ,  i f  t h e  r e a s o n  i t  c a m e  i n ,  e v e n  t h o u g h  

  7 i t  i s  n o t  a d m i s s i b l e  i s  b e c a u s e  o f  w a y  

  8 D r .  M a r m u r e a n u  t a l k e d  a b o u t  h i s  q u a l i f i c a t i o n s ,  I  

  9 w o u l d  s u g g e s t  t o  t h e  C o u r t  h e  d i d  t h a t  e x a c t l y  t h e  

 10 w a y  e v e r y  o t h e r  d o c t o r  I  e v e r  s e e n  t a l k  a b o u t  i t .

 11 T H E  C O U R T : I  w a n t  t o  c l a r i f y  t h a t  w h e n  

 12 y o u  k e e p  s a y i n g  t h e  e v i d e n c e  c a m e  i n ,  a n d  I  t h i n k  

 13 t h a t  b e  c o n f u s i n g  i n  t h i s  r e c o r d  a n d  u p o n  a n y  f i n a l  

 14 a p p e l l a t e  r e v i e w ,  i f  i t  g o e s  t h e r e ,  i s  t h e  a r t i c l e  

 15 d i d  n o t  c o m e  i n .   N o  e v i d e n c e  c a m e  i n .   

 16 W h a t  c a m e  i n  w a s  M r .  W e a v e r  e x a m i n i n g  

 17 D r .  M a r m u r e a n u  a b o u t  h i s  w o r k  a s  i d e n t i f i e d  i n  t h i s  

 18 s t u d y .   A n d ,  s o ,  i t  w a s  d i a l o g u e .   I t  w a s n ' t  

 19 d o c u m e n t a t i o n .   

 20 A n d  a s  I  s a i d .   I  r e a l l y  d o n ' t  b e l i e v e  I  a m  

 21 i n  a  p o s i t i o n  t o  s i t  h e r e  t o d a y  a n d  s a y ,  i n  t h a t  

 22 m o m e n t  i n  t i m e  w h y  d i d  I  m a k e  t h e  c a l l  t h a t  I  m a d e ,  

 23 a n d  t h e n  t h e r e  w a s  q u i t e  a  b i t  o f  d i s c u s s i o n .   

 24 W e  h a d  a  b e n c h  c o n f e r e n c e ,  a n d  t h e n  w e  h a d  

 25 s o m e  d i s c u s s i o n  a f t e r w a r d s ,  a n d  t h e r e  i s  s o m e  d e b a t e  
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  1 a b o u t  w h e t h e r  t h a t  w a s  a  c o m p l e t e  d i s c u s s i o n ,  a n d  

  2 t h a t  i t  c o u l d  h a v e  b e e n  f l u s h e d  o u t  m o r e  a t  t h e  

  3 t i m e .   

  4 B u t  i n  t h e  m o m e n t  I  h a v e  a n  a t t o r n e y  w h o  i s  

  5 c r o s s - e x a m i n i n g  a n  e x p e r t  w i t n e s s .   I  d o n ' t  d i s a g r e e  

  6 w i t h  y o u ,  M r .  A r n t z ,  t h a t  i n  o r d e r  t o  s e t u p  a n  

  7 e x p e r t  t o  s o u n d  l i k e  t h e y  h a v e  t h e  e x p e r t i s e  t h a t  

  8 t h e y  n e e d  t o  t h e  j u r y ,  y o u  h a v e  t o  g o  o v e r  s o m e  o f  

  9 t h e i r  q u a l i f i c a t i o n s .   

 10 W e  a l s o  k n o w  t h a t  f a i r l y  r e c e n t l y  o u r  

 11 S u p r e m e  C o u r t  h a s  m a d e  i t  c l e a r  t h a t  y o u  a r e  n o t  

 12 a l l o w e d  t o  a s k  t h e  C o u r t  t o  q u a l i f y  s o m e o n e  a s  a n  

 13 e x p e r t .   I n  f a c t ,  i t  w o u l d  b e  o b j e c t i o n a b l e  i f  y o u  

 14 w e r e  t o  d o  s o .   T h a t  d i d n ' t  o c c u r  h e r e .   

 15 B u t  l i k e  w h e n  y o u  g o  t h r o u g h  t h e s e  

 16 q u a l i f i c a t i o n s ,  a n d  w h e n  y o u  h a v e  a  d o c t o r  w h o  i s ,  

 17 f o r  a l l  i n t e n t s  a n d  p u r p o s e s ,  i d e n t i f y i n g  h i m s e l f  a s  

 18 b e i n g  l i k e  - -  w e  w i l l  u s e  t h e  w o r d  y o u  u s e d  e a r l i e r  

 19 - -  a  h o t  s h o t  d o c ,  a n d  I  h e a r  a n  a t t o r n e y  g e t  u p  a n d  

 20 s t a r t  t o  c r o s s - e x a m i n e  h i m  o n  w h e t h e r  t h a t ' s  i n  f a c t  

 21 t r u e .   

 22 I n  t h a t  m o m e n t  i n  t i m e ,  i t  a p p e a r e d  t o  m e  t o  

 23 b e  a p p r o p r i a t e  c r o s s - e x a m i n a t i o n  o f  t e s t i m o n y  t h a t  

 24 h a d  b e e n  g i v e n .   N o t  n e c e s s a r i l y  j u s t  b e c a u s e  h e  r a n  

 25 t h r o u g h  h i s  q u a l i f i c a t i o n s .   
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  1 B u t  i t  j u s t  a p p e a r e d  i n  t h e  m o m e n t  i n  t i m e  

  2 t o  b e  a p p r o p r i a t e  c r o s s - e x a m i n a t i o n .   Y o u  o b j e c t e d .   

  3 I  o v e r r u l e d .   T h a t  w a s  m y  g u t  c a l l ,  I  g u e s s ,  a t  t h e  

  4 m o m e n t .   

  5 A n d  t h e n ,  a s  w e  w e n t  f o r w a r d ,  t h e r e  w a s  a  

  6 l o t  o f  c l a r i f i c a t i o n  a b o u t  w h a t  w a s  a n d  w h a t  w a s  n o t  

  7 i n  t h e  a r t i c l e ,  f r o m  m y  r e c o l l e c t i o n .   

  8 S o  i t  s e e m e d  t o  m e  t o  b e  e x a c t l y  w h a t  

  9 h a p p e n s  o n  o c c a s i o n  w h e n  y o u  h a v e  a  w i t n e s s  w h o  i s  

 10 t e s t i f y i n g  t o  t h e i r  a b i l i t i e s  a n d  t h e i r   

 11 u n d e r s t a n d i n g  o f  t h i n g s ,  a n d  h o w  t h e y  w o r k ,  a n d  h o w  

 12 t h e y  d o  t h i n g s ;  a n d  s o m e b o d y  q u e s t i o n i n g  w h e t h e r  

 13 t h a t  s h o u l d  b e  b e l i e v e d  o r  t r u s t e d .   

 14 A n d ,  s o ,  c o u l d  s o m e b o d y  i n  h i n d s i g h t  l o o k  a t  

 15 t h a t  r u l i n g  a n d  s a y ,  a b s o l u t e l y ,  I  s h o u l d  h a v e  s a i d  

 16 n o ,  a n d  c u t  i t  o f f  a t  t h a t  m o m e n t .   O f  c o u r s e ,  t h e y  

 17 c a n .   

 18 B u t  t h a t  w a s n ' t  t h e  r e a s o n  I  m a d e  t h e  

 19 d e c i s i o n  a t  t h e  t i m e .   B u t  I  t h i n k  t h e  b e s t  I  c a n  

 20 o f f e r  i n  t e r m s  o f  m y  r e c o l l e c t i o n  a s  w e  a r e  t a l k i n g  

 21 a b o u t  i t ,  a n d  m y  r e c o l l e c t i o n  c a n  b e  r e f r e s h e d  t h a t  

 22 I  r u l e d  t h e  w a y  I  d i d  w a s  t h a t  t h i s  s e e m e d  t o  b e  

 23 p e r m i s s i b l e  c r o s s - e x a m i n a t i o n  r e l a t e d  t o  t h e  

 24 t e s t i m o n y  t h a t  D r .  M a r m u r e a n u  h a d  g i v e n  o n  d i r e c t ,  

 25 a n d  t h a t  u l t i m a t e l y  w e  d i d n ' t  a l l o w  t h e  a r t i c l e  i n ,  
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  1 b e c a u s e  t h a t  w o u l d  h a v e  b e e n  e x t r i n s i c  e v i d e n c e ,  

  2 w h i c h  w o u l d  h a v e  b e e n  h i g h l y ,  I  t h i n k ,  i m p r o p e r .

  3 B u t  t h a t  t h e  l i n e  o f  q u e s t i o n i n g  i t s e l f  f r o m  

  4 t h e  C o u r t ' s  p e r s p e c t i v e  i n  t h e  m o m e n t  s e e m e d  

  5 p e r m i s s i b l e .   

  6 T h a t  i s  r e a l l y  a l l  I  c a n  t e l l  y o u .   

  7 M R .  A R N T Z :  S o  I  h a v e  2  c o m m e n t s  o n  t h a t  

  8 b e f o r e  I  m o v e  t o  m y  t h i r d  p o i n t .   

  9 F i r s t  o f  a l l ,  i t  i s  e v i d e n c e  i f  i t  i s  b e i n g  

 10 g i v e n  b y  t e s t i m o n y .   I t  i s  e v i d e n c e .   

 11 A n d  t o  m i s r e p r e s e n t  t h a t  e v i d e n c e  i s  e v e n  

 12 w o r s e .  L e t ' s  t a k e  t h e  c i r c u m s t a n c e  w h e r e  t h e  o t h e r  

 13 s i d e  h a s  n a m e d  a n  e x p e r t ,  a n d  I  h a p p e n  t o  h a v e  s o m e  

 14 d e p o s i t i o n  t r a n s c r i p t s  f r o m  t h a t  e x p e r t  s a y i n g  

 15 s o m e t h i n g  d i f f e r e n t  t h a n  w h a t  h e  i n t e n d s  t o  s a y  i n  

 16 m y  c a s e ,  I  n o t i f y  t h e  o t h e r  s i d e  t h a t  I  h a v e  t h o s e  

 17 d e p o s i t i o n  t r a n s c r i p t s .   

 18 W h e n  I  g o  t o  i m p e a c h  t h e  e x p e r t ,  i t  m a y  o r  

 19 m a y  n o t  b e  a l l o w e d  b y  t h e  C o u r t .   

 20 I  h a v e  b e e n  i n  s i t u a t i o n s  w h e r e  t h e  C o u r t  

 21 w o n ' t  e v e n  a l l o w  m e  t o  t a l k  a b o u t  t h o s e  p r i o r  c a s e s .   

 22 B u t  c e r t a i n l y  w h a t  w o u l d  n o t  b e  a l l o w e d  i n  

 23 t h a t  i m p e a c h m e n t  o f  t h e i r  e x p e r t  w o u l d  b e  f o r  m e  t o  

 24 i n t r o d u c e  t h e  d e p o s i t i o n  t r a n s c r i p t  i n t o  e v i d e n c e ;  

 25 c a n  w e  a g r e e  o n  t h a t ,  t h a t  w o u l d  n o t  b e  s o m e t h i n g  
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  1 t h a t  w o u l d  y o u  e v e r  d o .

  2 T H E  C O U R T : G o  a h e a d .

  3 M R .  A R N T Z :   S o ,  i f  y o u  a r e  n o t  g o i n g  a d m i t  a  

  4 d e p o s i t i o n  t r a n s c r i p t  t h a t  i s  b e i n g  u s e d  f o r  

  5 i m p e a c h m e n t ,  y o u  d o n ' t  h a v e  t o  i n t r o d u c e  a n d  h a v e  

  6 a d m i t t e d  i n t o  e v i d e n c e  t h i s  a r t i c l e  e i t h e r ,  w h e n  

  7 u s e d  f o r  i m p e a c h m e n t .   

  8 T h a t  i s  n o t  t h e  b a s i s  f o r  w h e t h e r  o r  n o t  

  9 s o m e t h i n g  i s  e v i d e n c e ,  w h e t h e r  i t  h a s  c o m e  

 10 i n .  

 11 T H E  C O U R T : I  h e a r  y o u .   

 12 I  d i d n ' t  m e a n  t o  i m p l y  t h a t  t e s t i m o n y  i s n ' t  

 13 e v i d e n c e .  O f  c o u r s e  i t  i s  e v i d e n c e .   

 14 M y  p o i n t  w a s ,  I  d i d n ' t  w a n t  t h e  r e c o r d  t o  b e  

 15 c o n f u s i n g  w h e n  y o u  s a i d  t h i s  a r t i c l e  c a m e  i n ,  t h a t  

 16 t h e  a r t i c l e  p h y s i c a l l y  d i d n ' t  c o m e  i n .   O n l y  t h e  

 17 d i s c u s s i o n  o f  t h e  a r t i c l e  c a m e  i n .   

 18 I  w a s  j u s t  t r y i n g  t o  c l e a r  u p  f o r  t h e  r e c o r d  

 19 t h a t  p o i n t ,  n o t  m a k e  a  c o m m e n t a r y  t h a t  i t  i s  n o t  

 20 e v i d e n c e ,  i f  i t  i s  c o m i n g  i n  b y  t e s t i m o n y .   O f  

 21 c o u r s e  i t  i s  e v i d e n c e  i f  i t  i s  c o m i n g  i n  b y  

 22 t e s t i m o n y .   

 23 M R .  A R N T Z :  O k a y .

 24 S o  i t  w o u l d  h a v e  b e e n  m u c h  b e t t e r  h a d  t h e  

 25 a r t i c l e  c o m e  i n t o  e v i d e n c e ,  b u t  t h e  C o u r t  h a s  e v e n  
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  1 i n d i c a t e d  t h a t  t h a t  w o u l d  n o t  b e  a l l o w e d .   I t  i s  

  2 e x t r i n s i c  e v i d e n c e .   

  3 I t  i s  h o t  r e l e v a n t .   

  4 T H E  C O U R T :   W e l l ,  i f  i t  w a s  a  n o n - i s s u e ,  I  

  5 t h i n k  a t  t h e  p o i n t  t h a t  I  a m  j u s t  i n d i c a t i n g ,  y e s ,  

  6 t h a t  i m p e a c h m e n t  b y  e x t r i n s i c  e v i d e n c e  h a s  a  

  7 d i f f e r e n t  a n a l y s i s  t o  u n d e r g o  b e f o r e  i t  c a n  c o m e  

  8 i n .  

  9 I t  i s  n o t  a u t o m a t i c a l l y  c o m i n g  i n .   

 10 M R .  A R N T Z :  B u t  w e  c a n  a g r e e  t h a t  t h i s  w a s  

 11 e v i d e n c e ,  b e c a u s e  i t  w a s  s o m e t h i n g  t h a t  t h e  w i t n e s s  

 12 w a s  c o n f r o n t e d  w i t h ,  t h a t  h e  h a d  t o  e x p l a i n .

 13 B u t  t h e  p r o b l e m  w a s  t h a t  i t  w a s n ' t  e x p l a i n e d  

 14 a c c u r a t e l y ,  a n d  t h a t  g o e s  t o  m y  t h i r d  p o i n t .   

 15 T h e  t h i r d  b a s i s  f o r  t h i s  i s  t h a t  a s s u m i n g  

 16 y o u  w e r e  r i g h t  b y  n o t  r e q u i r i n g  t h e m  t o  d i s c l o s e  i t ,  

 17 a n d  a s s u m i n g  y o u  w e r e  r i g h t  b y  a l l o w i n g  i t  t o  c o m e  

 18 i n  t h e  w a y  i t  d i d ,  t h e  q u e s t i o n  t h e n  b e c o m e s ,  y o u r  

 19 p o i n t  - -  w h e n  w e  w e n t  t o  t h e  b e n c h ,  t h e  f i r s t  t h i n g  

 20 I  s a i d  w h e n  w e  g o t  t h e r e  w a s  t h a t  I  h a v e  n e v e r  s a w  

 21 t h i s  a r t i c l e  b e f o r e .   

 22 T h a t  i s  c l e a r  f r o m  a  l o t  o f  d i f f e r e n t  

 23 r e f e r e n c e s  i n  t h e  r e c o r d .   I  n e v e r  s e e n  t h e  a r t i c l e  

 24 b e f o r e ,  a n d  I  s a i d  t h a t  t o  y o u ,  t h a t  i t  h a d  n e v e r  

 25 b e e n  d i s c l o s e d ,  a n d  y o u r  r e s p o n s e  w a s ,  i t  i s  
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  1 i m p e a c h m e n t  e v i d e n c e .   

  2 I t  i s  i m p e a c h m e n t ,  w h i c h  m e a n s  t h e y  d o n ' t  

  3 h a v e  t o  d i s c l o s e  i t .   T h a t  w a s  y o u r  r u l i n g  o n  t h a t  

  4 p a r t i c u l a r  p a r t  o f  t h e  o b j e c t i o n .   

  5 W e l l ,  t h e  r u l e  d o e s  r e q u i r e  t h e m  t o  d i s c l o s e  

  6 i t .  1 6 . 1  d o e s  r e q u i r e  t h e m  t o  d i s c l o s e  i t .

  7 I t  w a s  s u c h  a  s u r p r i s e  t o  m e  t h a t  I  w a s  e v e n  

  8 s t u n n e d  b y  t h e  r e a c t i o n  t h a t  y o u  h a d  w h e n  I  s a y  

  9 s o m e t h i n g  h a s n ' t  b e e n  d i s c l o s e d ,  a n d  t h e  r e s p o n s e  

 10 i s ,  w e l l ,  t h a t  i t  i s  i m p e a c h m e n t .   

 11 T h a t  d o e s n ' t  - -  t h a t ' s  n o t  t h e  r u l e  a n y  

 12 m o r e .   I t  u s e d  t o  b e .   I t  u s e d  t o  b e  t h a t  y o u  c a n  

 13 b l i n d  s i d e  s o m e b o d y  w i t h  i m p e a c h m e n t ,  b e c a u s e  i f  y o u  

 14 a r e  g o i n g  t o  s i t  o n  t h e  s t a n d  a n d  s a y  o n e  t h i n g ,  I  

 15 o u g h t  t o  b e  a b l e  t o  b r i n g  i n  s o m e t h i n g  f r o m  

 16 s o m e w h e r e  e l s e  t o  i m p e a c h  t h a t .

 17 B u t  t h a t  i s  n o t  t h e  r u l e  a n y  m o r e .   T h e  r u l e  

 18 r e q u i r e s  d i s c l o s u r e .

 19 T H E  C O U R T : I  h a v e  g o t  t h e  r u l e  i n  f r o n t  

 20 o f  m e ,  s o  I  w i l l  j u s t  i n d i c a t e  w h a t  i t  s a y s .

 21 I f  s a y s ,  t h e  n a m e ,  a n d  i f  k n o w n ,  t h e  a d d r e s s  

 22 a n d  t e l e p h o n e  n u m b e r  o f  e a c h  i n d i v i d u a l  - -  I  a m  

 23 r e a d i n g  1 6 . 1 .   I  b e l i e v e  i t  i s  A - 1 - A ,  a n d  t h e  n a m e  

 24 a n d  i f  k n o w n ,  t h e  a d d r e s s  a n d  t e l e p h o n e  n u m b e r  o f  

 25 e a c h  i n d i v i d u a l  l i k e l y  t o  h a v e  i n f o r m a t i o n  
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  1 d i s c o v e r a b l e  u n d e r  R u l e  2 6 - B ,  i n c l u d i n g  f o r  

  2 i m p e a c h m e n t  a n d  r e b u t t a l ,  i d e n t i f y i n g  t h e  s u b j e c t s  

  3 o f  t h e  i n f o r m a t i o n .   

  4 T h a t ' s  t h e  p l a c e  w h e r e  I  b e l i e v e  t h e  

  5 i m p e a c h m e n t  a n d  r e b u t t a l  i s  i d e n t i f i e d .   T h e r e  m a y  

  6 b e  o t h e r s .   

  7 I  a m  n o t  t r y i n g  t o  i n d i c a t e  o t h e r w i s e ,  b u t  

  8 t h a t ' s  t h e  o n e  t h a t  I  b e l i e v e  y o u  a r e  r e f e r e n c i n g .   

  9 A n d  i n  t h o s e  c i r c u m s t a n c e s ,  y o u  k n o w ,  i f  y o u  

 10 a r e  a t  y o u r  i n i t i a l  d i s c l o s u r e s ,  t h i s  i s  w h e r e  

 11 t h a t  - -  a t  y o u r  E C C ,  a n d  y o u  h a v e  t h a t  i n f o r m a t i o n  

 12 a v a i l a b l e ,  y e s ,  y o u  m u s t  d i s c l o s e  i t .   

 13 A n d ,  o f  c o u r s e ,  w e  k n o w  t h a t  t h e r e  t h i s  i s  

 14 a l s o  r u l e s  t h a t  r e q u i r e  s u p p l e m e n t a t i o n  o f  t h o s e  

 15 d i s c l o s u r e s ,  e t  c e t e r a .   

 16 B u t ,  y o u  k n o w ,  I  d o n ' t  b e l i e v e  t h a t  t h e  

 17 C o u r t  w a s  i n t e n d i n g  t o ,  n o r  y o u  k n o w ,  a p p l y i n g  a n  

 18 o l d  r u l e  w i t h  i g n o r a n c e  t o  a  n e w  r u l e .   

 19 I  b e l i e v e  i n  t h e  m o m e n t ,  t h e  C o u r t  f e l t  

 20 a g a i n  t h a t  t h i s  i n q u i r y  w a s  p e r m i s s i b l e .   T h a t  t h e  

 21 f a c t  t h a t  i t  h a d  n o t  b e e n  m a d e  k n o w n  w a s  n o t  

 22 s o m e t h i n g  t h a t  w a s  p r e c l u s i v e  t o  i t  b e i n g  d i s c u s s e d .   

 23 A n d  i n  h i n d s i g h t ,  d i d  t h e  C o u r t  p o t e n t i a l l y  

 24 m a k e  t h e  w r o n g  c a l l ,  a g a i n  t h a t ' s  o b v i o u s l y  f o r  

 25 s o m e b o d y  t o  u l t i m a t e l y  d e t e r m i n e ,  a n d  f o r  t h i s  C o u r t  
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  1 t o  d e t e r m i n e  f o r  t o d a y ' s  p u r p o s e s ,  i f ,  a s s u m i n g  i t  

  2 d i d  m a k e  t h e  w r o n g  c a l l ,  d o e s  i t  w a r r a n t  a  n e w  

  3 t r i a l ,  w h i c h  I  w a n t  t o  k e e p  c o m i n g  b a c k  t o  a s  y o u  

  4 f i n i s h  y o u r  p o i n t  t o  t h e  s t a n d a r d .   

  5 B u t  I  a m  a w a r e  o f  t h e  r u l e s ,  a n d  t o  t h e  

  6 e x t e n t  t h a t  I  m a y  h a v e  s a i d  s o m e t h i n g  t h a t  a p p e a r e d  

  7 t o  i n d i c a t e  t h a t  I  w a s  n o t ,  I  d o n ' t  t h i n k  t h a t  w o u l d  

  8 b e  t h e  b a s i s  f o r  t h e  r u l i n g ,  b u t  I  l i v e  w i t h  w h a t  

  9 t h e  r e c o r d  s a y s  w a s  s a i d .   

 10 I  d o .   

 11 M R .  A R N T Z :  L i s t e n ,  y o u  k n o w  t h a t  I  h a v e  

 12 r e s p e c t  f o r  y o u .

 13 T H E  C O U R T :  N o ,  I  a m  n o t  t a k i n g  a n y  

 14 d i s r e s p e c t .   

 15 M R .  A R N T Z :  I  a m  n o t  t r y i n g  t o  s u g g e s t  t h a t  

 16 y o u  d i d n ' t  k n o w  t h e  r u l e .   

 17 L i k e  I  s a i d ,  I  h a v e  b e e n  d o i n g  t h i s  a  l o n g  

 18 t i m e ,  a n d  I  f o r g e t  w h a t  t h e  r u l e  c h a n g e s  a r e  a l l  t h e  

 19 t i m e ,  s o  t h a t  i s  p r o b a b l y  c o n s i d e r i n g  t h a t  f r o m  m y  

 20 o w n  p e r s p e c t i v e .   

 21 B u t  t h a t  w a s  n o t  m y  i n t e n t i o n .   B u t ,  c l e a r l y  

 22 t h i s  w a s  e v i d e n c e .   I t  w a s  i m p e a c h m e n t  e v i d e n c e ,  a n d  

 23 j u s t  a s  I  w o u l d  n e v e r  b e  a b l e  t o  b r i n g  u p  a  

 24 d e p o s i t i o n  t r a n s c r i p t  t h a t  I  h a v e n ' t  d i s c l o s e d ,  

 25 w h e r e  a  w i t n e s s  m i g h t  b e  s a y i n g  s o m e t h i n g  c o n t r a r y ,  
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  1 i t  i s  n o  d i f f e r e n t  h e r e ,  e x c e p t  t h a t  w h e n  s o m e b o d y  

  2 d i s c l o s e s  a  d e p o s i t i o n  t r a n s c r i p t  o f  o n e  o f  m y  

  3 e x p e r t s  w h e r e  h e  s a y s  s o m e t h i n g  d i f f e r e n t ,  I  h a v e  

  4 g o t  t h e  t r a n s c r i p t  i n  f r o n t  o f  m e .   

  5 S o  t h e y  c o u l d  d o  w h a t e v e r  t h e y  w a n t  w i t h  i t ,  

  6 b u t  I  t h e n  g e t  t o  u s e  t h a t  t r a n s c r i p t  t o  

  7 r e h a b i l i t a t e  t h e m .

  8 A n d  t h a t  r e a l l y  i s ,  I  t h i n k ,  i n  r e a d i n g  t h e  

  9 o p p o s i t i o n ,  a n d  I  d o n ' t  w a n t  t o  p u t  w o r d s  i n  h i s  

 10 m o u t h .   H e  w i l l  p r o b a b l y  t e l l  m e  t h a t  I  a m  w r o n g ,  

 11 b u t  i n  r e a d i n g  t h e  o p p o s i t i o n ,  w h a t  I  d i s c e r n  f r o m  

 12 h i s  o p p o s i t i o n  i s  w h y  d i d n ' t  y o u  r e h a b i l i t a t e  h i m  o n  

 13 r e d i r e c t .   

 14 C o n t r a r y  t o  y o u r  r e c o l l e c t i o n ,  t h e  r e a s o n  I  

 15 d i d n ' t  t r y  t o  r e h a b i l i t a t e  h i m  o n  r e d i r e c t  w a s  

 16 b e c a u s e  I  d i d n ' t  h a v e  t h e  a r t i c l e .   

 17 I  d i d n ' t  e v e n  h a v e  i t  a f t e r  h e  s t a r t e d  

 18 t a l k i n g  a b o u t  i t .   H e  d i s c l o s e d  i t  s o m e t i m e  l a t e r ,  

 19 b u t  D r .  M a r m u r e a n u  w a s  l o n g  g o n e .   

 20 T H E  C O U R T :   I  d o n ' t  t h i n k  I  m e a n t  t o  s a y  

 21 t h a t  y o u  h a d  t h e  a r t i c l e .   I  t h i n k  m y  p o i n t  w a s  t h a t  

 22 D r .  M a r m u r e a n u  k n e w  a l l  a b o u t  i t ,  a n d  h e  t e s t i f i e d  

 23 a l l  a b o u t  w h a t  i t  w a s ,  a n d  w h a t  i t  w a s n ' t ,  a n d  t h e r e  

 24 w a s  a m p l e  d i s c u s s i o n  a b o u t ,  n o ,  t h e s e  a r e  o p e r a t i n g  

 25 r o o m  t h i n g s ,  a n d  t h e s e  w e r e  t h i n g s  t h a t  h a p p e n e d  
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  1 l a t e r  i n  t i m e .   

  2 L i k e  h e  w e n t  o v e r  a l l  o f  t h a t .   

  3 M R .  A R N T Z :  I n  l e s s  t h a n  a  i d e a l  

  4 c i r c u m s t a n c e s .

  5 T H E  C O U R T : N o t w i t h s t a n d i n g  t h a t ,  I  a m  n o t  

  6 g o i n g  t o  d i s a g r e e  w i t h  y o u  p o t e n t i a l l y  a g a i n  o n  h i s  

  7 d e m e a n o r ,  a n d  t h e  f l o w  i n  w h i c h  i t  c a m e  i n ,  v e r s u s  

  8 y o u  i n t r o d u c i n g  i t  a n d  b e i n g  a b l e  t o  u s e  i t ,  v e r s u s  

  9 h o w  i t  c a m e  i n  t h i s  w a y .   

 10 I  a m  j u s t  s a y i n g  i t  w a s  d i s c u s s e d .   

 11 M R .  A R N T Z :  I t  w a s  d i s c u s s e d ,  b u t ,  a g a i n ,  i t  

 12 w a s  d i s c u s s e d  o u t  o f  t h e  c o n t e x t  t h a t ' s  i m p o r t a n t .   

 13 T h e  c o n t e x t  w o u l d  b e  u s  a l l  b e i n g  o n  t h e  

 14 s a m e  p a g e  a b o u t  w h a t  t h e  a r t i c l e  s a y s .   T h e  j u r y  

 15 n e v e r  w a s  t o l d  s p e c i f i c a l l y  w h a t  i t  s a i d .   

 16 I t  w a s  n e v e r  i n t r o d u c e d  a s  e v i d e n c e .   I t  w a s  

 17 j u s t  u s e d  t o  b e a t  D r .  M a r m u r e a n u  o v e r  t h e  h e a d  w i t h .   

 18 A n d  h e  k e p t  s a y i n g  t o  h i m ,  b u t  y o u  a r e  o n e  o f  t h e  7  

 19 w o r s t  d o c t o r s  i n  C a l i f o r n i a .   

 20 T h a t  i s  n o t  a  c o n c l u s i o n  o f  t h e  a r t i c l e .   

 21 T h a t ' s  a  p a t e n t ,  a b s o l u t e  m i s r e p r e s e n t a t i o n  o f  t h a t  

 22 a r t i c l e .   

 23 N o t h i n g  i n  t h e r e  s a y s  t h a t  t h e s e  a r e  t h e  7  

 24 w o r s t  d o c t o r s .   A n d ,  i n  f a c t ,  t o  t h e  c o n t r a r y ,  i t  

 25 g i v e s  t h e  b a l a n c i n g  e v i d e n c e .   
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  1 T H E  C O U R T :   B e f o r e  w e  m o v e  o v e r  t o  t h e  

  2 a r g u m e n t  o f  t h e n  c o n c e d i n g  t h a t  p o i n t  f o r  a r g u m e n t  

  3 s a k e ,  d o e s  i t  m e e t  t h e  s t a n d a r d ,  d i d  y o u  h a v e  a n  

  4 a d d i t i o n a l  p o i n t  t o  m a k e ,  b e c a u s e  y o u  s a i d  3 ,  

  5 p o s s i b l y  4 .  

  6 I  w r o t e  d o w n  t h a t  y o u  m a d e  3  s o  f a r .

  7 M R .  A R N T Z :  W e l l ,  t h e  o t h e r  p o i n t  w a s  t h a t  I  

  8 d i d n ' t  o b j e c t  t o  t h e  a r t i c l e  p r o p e r l y .   B u t ,  I  t h i n k  

  9 t h e  C o u r t  h a s  a l r e a d y  i n d i c a t e d  t h a t  t h e  

 10 r e c o l l e c t i o n  w h e n  w e  w e r e  a t  t h e  b e n c h  t h a t  i t  

 11 h a s n ' t  b e e n  d i s c l o s e d ,  t h e  r e c o r d  i s  c l e a r  t h a t  i t  

 12 h a d  n e v e r  b e e n  d i s c l o s e d .   

 13 S o  t h a t  w a s  m y  f i r s t  o b j e c t i o n  t h a t  I  m a d e  

 14 a t  t h e  b e n c h .   S o  t h e  i d e a  t h a t  I  d i d n ' t  o b j e c t  

 15 e n o u g h ,  I  d o n ' t  t h i n k  a p p l i e s  h e r e .  

 16 Y o u  k n o w ,  I  o b j e c t e d  t o  i t .   T h e  r e c o r d  i s  

 17 c l e a r  t h a t  I  o b j e c t e d  t o  i t .   I  w a s  u n a b l e  t o  

 18 r e s p o n d  t o  i t  b e c a u s e  o f  t h e  w a y  i t  w a s  u s e d .   I  

 19 d i d n ' t  h a v e  i t .   

 20 A f t e r  l o o k i n g  a t  t h e  a r t i c l e ,  t o  m e  i t  i s  - -  

 21 I  m e a n ,  I  w a s  p r e v e n t e d  d u r i n g  t h e  t r i a l  t o  r e f e r  t o  

 22 a n y t h i n g  c o u n s e l  d i d  a s  d e c e p t i v e .   B u t  t h i s  w a s  

 23 d e c e p t i v e ,  a b s o l u t e l y  d e c e p t i v e .   

 24 A n d  I  d i d n ' t  k n o w  t h a t  a t  t h e  t i m e .   I  

 25 w a s n ' t  g i v e n  t h e  a b i l i t y  t o  k n o w  t h a t  a t  t h e  t i m e .   
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  1 S o  t h e  d i s c l o s u r e  p a r t  o f  t h i s  e q u a t i o n  i s  h u g e ,  

  2 b e c a u s e  h a d  I  - -  I  a m  c o n f i d e n t  t h a t  h a d  I  b e e n  

  3 a w a r e  o f  t h i s  a r t i c l e  b e f o r e ,  i t  n e v e r  w o u l d  h a v e  

  4 b e e n  r e f e r e n c e d .   N o b o d y  w o u l d  h a v e  t a l k e d  a b o u t  i t .

  5 B e c a u s e  I  w a s n ' t ,  a n d  I  d i d n ' t  k n o w  w h a t  i t  

  6 s a i d ,  I  c o u l d n ' t  e v e n  r e h a b i l i t a t e  h i m ,  b e c a u s e  I  

  7 d i d n ' t  k n o w  w h a t  i t  s a i d .   

  8 T o  m e  i t  b e c a m e  a  r u n a w a y  t r a i n .   Y o u  k n o w ,  

  9 h e  w a s  h i t  w i t h  t h a t  a c q u i s i t i o n  o f  b e i n g  o n e  o f  t h e  

 10 7  w o r s t  d o c t o r s  i n  C a l i f o r n i a ,  a n d  i t  w a s  d o w n h i l l  

 11 f r o m  t h e r e .   

 12 T h a t  o n l y  h a p p e n e d  b e c a u s e  o f  s u r p r i s e .   S o  

 13 w h e n  y o u  c o m p a r e  t h e  s u r p r i s e  o f  D r .  W i e n c e k  g i v i n g  

 14 t h e m  2 4 - h o u r s  n o t i c e  o r  t h e r e a b o u t s ,  a n d  t h e  

 15 s u r p r i s e  t h a t  I  e x p e r i e n c e  h e r e ,  t h e r e  i s  n o  

 16 c o m p a r i s o n .   

 17 O n e  i s  a c c e p t a b l e .   I f  I  a m  i n  t r i a l  a n d  

 18 s o m e b o d y  s a y s ,  h e y ,  b y  t h e  w a y ,  I  a m  g o i n g  t o  c a l l  

 19 s o  a n d  s o  t o m o r r o w ,  a n d  h e  h a s  b e e n  l i s t e d ,  a n d  I  

 20 k n o w  w h a t  h e  i s  g o i n g  t o  s a y ,  o r  a t  l e a s t  I  k n o w  

 21 w h a t  h i s  r e c o r d s  s a y ,  t h e r e ' s  n o  w a y  i n  t h e  w o r l d  

 22 t h a t  I  a m  g o i n g  t o  s a y ,  w e l l ,  t h a t ' s  f a i r ,  b e c a u s e  I  

 23 o n l y  g o t  2 4  h o u r s  n o t i c e .

 24 I  c a n ' t  i m a g i n e  e v e r  d o i n g  t h a t ,  a n d  t h a t  

 25 h a s  h a p p e n e d  t o  m e  m a n y  t i m e s  w h e r e  s o m e b o d y  s a y s ,  I  
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  1 a m  g o i n g  t o  c a l l  s o  a n d  s o  t o m o r r o w ,  a n d  I  d i d n ' t  

  2 k n o w  t h a t .   

  3 S o  i f  y o u  t a k e s  o n e  o f  t h o s e  c o m p o n e n t s  - -  

  4 e x c u s e  m e  - -  a n d  y o u  s a y ,  w e l l ,  i t  w a s  r e a s o n a b l e ,  

  5 e v e n  t h o u g h  h e  d i d n ' t  d i s c l o s e  i t  b e c a u s e  I  a m  n o t  

  6 s u r e  i t  f i t s  r i g h t  i n  t h e  r u l e .   

  7 I f  y o u  t a k e  a n o t h e r  o n e  a n d  y o u  s a y ,  w e l l ,  

  8 i s  t h i s  r e p u t a t i o n  e v i d e n c e ,  i s  t h i s  a c t u a l l y  

  9 e x c l u d e d  b y  5 0 . 0 8 5 ,  a n d  y o u  d e b a t e  t h a t ,  a n d  t h e n  

 10 y o u  f i n i s h  u p  w i t h  t h e  u n d e n i a b l e  f a c t  t h a t  h e  

 11 m i s r e p r e s e n t e d  t h e  f i n d i n g s  o f  t h a t  s t u d y ,  h e  

 12 e x t r a p o l a t e d  f r o m  h i s  o w n  p e r s p e c t i v e  w h a t  t h a t  

 13 s t u d y  m e a n t ,  b u t  t h e  s t u d y  n e v e r  s a i d  t h a t .   

 14 A n d  h e  r e f e r e n c e d  i t  a s  t h o u g h  t h e  s t u d y  

 15 s a i d  t h a t  y o u  a r e  o n e  o f  t h e  7  w o r s t  d o c t o r s  i n  

 16 C a l i f o r n i a .   T h o s e  a r e  h i s  w o r d s .   

 17 Y o u  t a k e  t h o s e  t o g e t h e r ,  a n d  t h e y  m a k e  a  

 18 h u g e  p r o b l e m .   T a k e  o n e  o f  o u t  a n d  s a y ,  t h a t ' s  m a y b e  

 19 n o t  a  p r o p e r  b a s i s  t o  k e e p  i t  o u t ,  a n d  y o u  a r e  l e f t  

 20 w i t h  t h a t  o n e  i s s u e ,  w e l l ,  w e  h a v e  g o t  3 .   

 21 A n d  t h o s e  3  i s s u e s  m a k e  i t  s o  c l e a r  t h a t  

 22 t h a t  n e v e r  s h o u l d  h a v e  h a p p e n e d .   I  s h o u l d  h a v e  b e e n  

 23 g i v e n  t h e  o p p o r t u n i t y  t o  o b j e c t  t o  i t  a n d  k n o w  w h a t  

 24 i t  s a i d .   

 25 I f  I  w a s  o v e r r u l e d  o n  t h a t ,  I  s h o u l d  h a v e  
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  1 h a d  t h e  a b i l i t y  t o  - -  I  m e a n ,  y o u  k n o w ,  a s  l o n g  a s  I  

  2 h a v e  b e e n  t r y i n g  c a s e s  - -  i n  f a c t ,  M r .  H y m a n s o n  m a y  

  3 h a v e  e v e n  b e e n  t h e  o n e  t o  t e l l  m e  t h i s ,  b e c a u s e  I  

  4 h a v e  k n o w n  h i m  f o r  3 0  y e a r s ,  a n d  h e  h a s  g i v e n  m e  

  5 l o t s  o f  g o o d  a d v i c e  o v e r  t h e  y e a r s .

  6 T H E  C O U R T : H a v e  y o u  e v e r y  s e e  t h a t  b e a r d  

  7 o n  h i m  b e f o r e ?   

  8 M R .  A R N T Z :   N o .  I  h a v e  n e v e r  s e e n  h i s  h a i r  

  9 t h a t  l o n g  e i t h e r .   

 10 B u t  I  h a v e  b e e n  t o l d  s i n c e  I  w a s  a  p u p p y ,  i f  

 11 y o u  h a v e  g o t  b a d  n e w s ,  y o u  b e  t h e  o n e  t o  i n t r o d u c e  

 12 i t .  D o n ' t  l e t  t h e  o t h e r  s i d e  i n t r o d u c e  i t .

 13 S o  i f  y o u  o v e r r u l e d  m y  o b j e c t i o n  t o  t h e  

 14 a r t i c l e  t h a t  i t  c o u l d  e v e n  b e  r e f e r r e d  t o ,  I  w o u l d  

 15 h a v e  b e e n  t h e  o n e  t o  t a l k  a b o u t  t h e  a r t i c l e .

 16 T H E  C O U R T : S o  t h e  l a s t  t h o u g h t  o n  t h a t ,  

 17 c o m i n g  b a c k  a g a i n ,  i f  t h e  C o u r t  w e r e  t o  c o n c e d e  t h a t  

 18 t h i s  w a s  a  - -  l e t ' s  c a l l  i t  - -  j u s t  u s e  t h e  l a n g u a g e  

 19 i n  t h e  r u l e ,  a n  e r r o r  o f  l a w  t o  a l l o w  t h i s  l i n e  o f  

 20 i n q u i r y ,  i t  s t i l l  i s  o n e  o f  t h e  b a s e s  u p o n  w i t h  

 21 w h i c h  a  n e w  t r i a l  c a n  b e  g r a n t e d  i f  i t  m a t e r i a l l y  

 22 a f f e c t e d  t h e  s u b s t a n t i a l  r i g h t s  o f  t h e  m o v i n g  p a r t y ,  

 23 t h a t  i s  s t r a i g h t  o u t  o f  t h e  r u l e  l a n g u a g e .   

 24 I  w a n t  t o  c l a r i f y  y o u r  a r g u m e n t  o n ,  a g a i n ,  

 25 w h e n ,  f r o m  t h e  C o u r t ' s  p e r s p e c t i v e ,  o k a y ,  t h e  C o u r t  
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  1 a r g u a b l y  f o r  t h i s  a r g u m e n t ' s  s a k e  r i g h t  n o w ,  e r r e d  

  2 i n  l e t t i n g  M r .  W e a v e r  i n q u i r e  a b o u t  t h a t  a r t i c l e ,   

  3 e r r e d  i n  l e t t i n g  M r .  W e a v e r  e d i t o r i a l i z e ,  f o r  l a c k  

  4 o f  a  b e t t e r  w a y  t o  p u t  i t ,  w h a t  t h e  a r t i c l e  s a i d ,  

  5 a n d  i m p l i e d  a b o u t ,  o r  e x p r e s s l y  s t a t e d  a b o u t  

  6 D r .  M a r m u r e a n u ,  I  a l s o  a g a i n  b e l i e v e  t h a t  

  7 D r .  M a r m u r e a n u  - -  a n d  y o u  s a i d  i t  u n d e r  l e s s  t h a n  

  8 i d e a l  c i r c u m s t a n c e s  - -  s o  e v e n  c o n c e d i n g  t h a t  p o i n t ,  

  9 s t i l l  s p o k e  t o  t h i s  i s s u e ,  s t i l l  a d d r e s s e d  t h i s  

 10 i s s u e ;  t h e r e  w a s  s t i l l ,  w h e t h e r  y o u  w e r e  p r e p a r e d  t o  

 11 a d d r e s s  t h e  a r t i c l e  o r  n o t ,  m a n y  d i s c u s s i o n s  I  

 12 b e l i e v e  e n s u e d  a b o u t  D r .  M a r m u r e a n u ' s  

 13 q u a l i f i c a t i o n s ,  a n d  t h i s  w a s  d i s t i n c t i v e  f r o m  t h a t ,  

 14 t h a t  t h i s  d i d  n o t  r e l a t e  t o  t h i s  c a s e ,  e t  c e t e r a ,  e t  

 15 c e t e r a ,  h o w  d i d  t h e  u l t i m a t e  a s p e c t  o f  t h i s  

 16 i n f o r m a t i o n  g o i n g  t o  t h e  j u r y ,  o r  b e i n g  d i s c u s s e d  i n  

 17 f r o n t  o f  t h e  j u r y ,  m a t e r i a l l y  a f f e c t  t h e  s u b s t a n t i a l  

 18 r i g h t s  o f  y o u r  c l i e n t ?   

 19 M R .  A R N T Z :  W e l l ,  l e t  m e  a p p r o a c h  i t  t h i s  

 20 w a y .   

 21 I f  t h e y  h a d  d i s c l o s e d  a  w i t n e s s  w h o  w a s  

 22 g o i n g  t o  c o m e  i n  a n d  s a y  D r .  M a r m u r e a n u  i s  o n e  o f  

 23 t h e  7  w o r s t  d o c t o r s  i n  C a l i f o r n i a ,  y o u  w o u l d  n e v e r  

 24 h a v e  a l l o w e d  t h a t  t o  c o m e  i n .   T h a t  i s  w h a t  t h e y  d i d  

 25 w i t h  t h i s .   
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  1 A n d  t h e  r e a s o n  y o u  n e v e r  w o u l d  h a v e  a l l o w e d  

  2 t h a t  t o  c o m e  i n  i s  b e c a u s e  t h a t  w o u l d  h a v e  b e e n  s o  

  3 p r e j u d i c i a l  t o  m y  s i d e  t o  h a v e  s o m e b o d y  c o m e  i n  a n d  

  4 g i v e  a n  o p i n i o n  a b o u t  t h e  q u a l i f i c a t i o n s  o f  a  d o c t o r  

  5 t h a t  i n  t h e i r  m i n d  h e  w a s  o n e  o f  t h e  7  w o r s t  d o c t o r s  

  6 i n  C a l i f o r n i a .   

  7 T H E  C O U R T :   I  s t i l l  t h i n k  t h a t  y o u  a r e  

  8 t a l k i n g  a b o u t  t h e  e v i d e n c e  a n d  n o t  t h e  i m p a c t  t o  t h e  

  9 j u r o r s .   

 10 I  g u e s s  w h a t  I  a m  a s k i n g  - -  a n d  I  a m  n o t  

 11 r e a l l y  a s k i n g ,  b e c a u s e  I  d o n ' t  w a n t  t o  g o  b a c k  t o  

 12 w h a t  d i d  t h e  j u r o r s  t e l l  M r .  H y m a n s o n  a n d  

 13 M r .  W e a v e r ,  b u t  I  g u e s s  I  a m  j u s t  a s k i n g  y o u  t o  m a k e  

 14 y o u r  a r g u m e n t  a b o u t  - -  I  c a n ' t  p u t  w o r d s  i n  y o u r  

 15 m o u t h  a b o u t  a g a i n  t h i s  d i s c u s s i o n  a n d  h o w  i t  c o u l d  

 16 h a v e  a f f e c t e d  t h e  r i g h t s  o f  y o u r  c l i e n t s  w i t h  t h e  

 17 o u t c o m e  o f  t r i a l ?   

 18 M R .  A R N T Z :  W e l l ,  h e r e  y o u  h a v e  g o t  m y  

 19 h o t s h o t  w i t n e s s ,  m y  e x p e r t  w i t n e s s  o n  t h e  s t a n d ,  a n d  

 20 h e  i s  t e s t i f y i n g  t o  s o m e  r e a l l y  i m p o r t a n t  i s s u e s .   

 21 H e  i s  t h e  w i t n e s s  u l t i m a t e l y  t h a t  I  e n d e d  u p  

 22 u s i n g  o n  m y  c a s e ,  m y  e x p e r t .   

 23 I f  t h a t  j u r y  i s  l e f t  w i t h  t h e  i m p r e s s i o n  

 24 t h a t  h e  i s  o n e  o f  t h e  7  w o r s t  d o c t o r s  i n  C a l i f o r n i a ,  

 25 w h y  w o u l d  t h e y  t r u s t  a n y t h i n g  h e  s a i d ;  t h a t ' s  t h e  
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  1 r e a s o n  i t  d o e s n ' t  c o m e  i n .   

  2 T h a t ' s  r e a s o n  r e p u t a t i o n  e v i d e n c e  d o e s n ' t  

  3 c o m e  i n  i s  b e c a u s e  i t  i s  n o t  r e l e v a n t  w h a t  h i s  

  4 r e p u t a t i o n  i s .   

  5 I t  i s  j u s t  r e l e v a n t  w h e t h e r  o r  n o t  w h a t  h e  

  6 i s  s a y i n g  i s  a c c u r a t e .   A n d  t h i s  s t u d y  b e a r s  - -  

  7 g i v e s  n o  p r o b a t i v e  v a l u e  w h a t s o e v e r  t o  w h e t h e r  o r  

  8 n o t  h e  i s  b e i n g  a c c u r a t e  i n  h i s  t e s t i m o n y .   

  9 A l l  i t  w a s  u s e d  f o r  w a s  t o  m a l i g n  h i m ,  t o  

 10 m a k e  h i m  l o o k  l i k e  h e  i s  n o t  a  g o o d  w i t n e s s ,  o r  a  

 11 g o o d  d o c t o r .   

 12 A n d  b y  c a l l i n g  h i m  o n e  o f  t h e  7  w o r s t  

 13 d o c t o r s  i n  C a l i f o r n i a ,  a n d  t h e n  s e e i n g  h i s  r e a c t i o n ,  

 14 w h i c h  I  t h i n k  w a s  a n  a p p r o p r i a t e  r e a c t i o n ,  I  

 15 p r o b a b l y  w o u l d  h a v e  r e a c t e d  t h e  s a m e .   

 16 B u t  t o  s e e  h i s  r e a c t i o n ,  h o w  c a n  t h e y  

 17 c o n c l u d e  a n y t h i n g  o t h e r  t h a n  w h a t  M r .  W e a v e r  s a i d  i n  

 18 h i s  o p e n i n g  l i n e  o n  t h e  a r t i c l e ,  i s n ' t  i t  t r u e  t h a t  

 19 y o u  a r e  o n e  o f  t h e  7  w o r s t  d o c t o r s  i n  C a l i f o r n i a  - -  

 20 o r  I  m a y  b e  p a r a p h r a s i n g  i t  a  l i t t l e  b i t  - -  b u t  

 21 t h a t ' s  e s s e n t i a l l y  t h e  f i r s t  q u e s t i o n  h e  a s k e d  h i m  

 22 a b o u t  t h e  a r t i c l e .   

 23 I  d o n ' t  s e e  h o w  a n y b o d y  s i t t i n g  i n  t h a t  j u r y  

 24 c o u l d  h a v e  w a t c h e d  t h a t  h a p p e n  a n d  n o t  q u e s t i o n  

 25 w h e t h e r  h e  i n  f a c t  w a s  o n e  o f  t h e  7  w o r s t  d o c t o r s  i n  
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  1 C a l i f o r n i a .   

  2 T H E  C O U R T :   W e l l ,  b e f o r e  w e  s w i t c h  o v e r  t o  

  3 M r .  W e a v e r  f o r  h i s  c o u n t e r - a r g u m e n t ,  I  j u s t  w a n t  t o  

  4 i n q u i r e  w i t h  m y  r e p o r t e r ,  d o  y o u  n e e d  a  b r e a k  y e t ,  

  5 o r  c a n  w e  c o m p l e t e  t h i s  a s p e c t  o f  t h e  a r g u m e n t ?

  6 T H E  R E P O R T E R :  W e  c a n  c o m p l e t e  i t .  

  7 T H E  C O U R T :   I  t h o u g h t  y o u  w e r e  f i n i s h e d  a n d  

  8 t h a t  w e  c o u l d  m o v e  t o  M r .  W e a v e r .

  9 M R .  A R N T Z :  A r e  y o u  g o i n g  t o  w a n t  t o  t a k e  a  

 10 b r e a k  b e f o r e  w e  g o  t o  t h e  a t t o r n e y s '  f e e s ?   

 11 T H E  C O U R T :   I  d e f i n i t e l y  w a n t  t o .   W e l l ,  i t  

 12 d e p e n d s  o n  w h a t  t i m e  w e  f i n i s h .  

 13 W e  m i g h t  e n d  u p  h a v i n g  t o  c o m e  b a c k  a n o t h e r  

 14 d a y  o n  t h e  a t t o r n e y s '  f e e s ,  a n d  I  d o n ' t  w a n t  t o  d o  

 15 t h a t ,  b u t  I  w a n t  t o  s e e  w h a t  t i m e  i t  i s .   

 16 I  a p o l o g i z e ,  i n  b l o c k i n g  t h i s  i n  a s  a  s e t  

 17 t i m e  b l o c k i n g  t h i s  f r o m  9  t o  1 2  e s s e n t i a l l y ,  a n d  

 18 m a y b e  e v e n  a  l i t t l e  m o r e ,  i f  w e  g o  i n t o  t h e  1 2 : 0 0  

 19 o ' c l o c k  h o u r ,  I  d o n ' t  h a v e  t h e  a f t e r n o o n  t o  g i v e  

 20 y o u .   

 21 I  a p o l o g i z e .   I  d i d n ' t  t h i n k  w e  w o u l d  n e e d ,  

 22 b u t  w e  h a v e  s p e n t ,  r i g h t f u l l y  s o ,  I  t h i n k ,  q u i t e  a  

 23 b i t  o f  t i m e  o n  t h i s  a r g u m e n t ,  a n d  w e  a r e  n o t  d o n e  

 24 y e t .

 25 S o ,  t h a t  i s  w h y  I  w a n t e d  t o  s e e  w h e r e  w e  a r e  
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  1 a t  t h e  e n d .  M y  r e a s o n  f o r  a s k i n g  i s ,  I  k n o w ,  i t  i s  

  2 t o u g h  t o  s i t  t h e r e  a n d  t y p e  f o r  2  s t r a i g h t  h o u r s  - -  

  3 M R .  A R N T Z :  R i g h t .

  4 T H E  C O U R T :   - -  o r  a c t u a l l y  a n  h o u r  a n d  a  

  5 h a l f  a t  t h i s  p o i n t ,  s i n c e  w e  s t a r t e d  l a t e .   

  6 B u t  l e t  m e  g o  t o  M r .  W e a v e r ,  a n d  u n l e s s  y o u  

  7 s t i l l  h a d  o t h e r  a r g u m e n t  y o u  w e r e  m a k i n g ,  I  t h o u g h t  

  8 y o u  h a d  c o m p l e t e d ,  s o  t h a t ' s  w h y  I  w a s  g o i n g  t o  m o v e  

  9 o v e r  t o  M r .  W e a v e r .   

 10 M R .  A R N T Z :  S o ,  m y  h o p e  i s  t h a t  w e  d o n ' t  e v e r  

 11 g e t  t o  t h e  a t t o r n e y s '  f e e s .   

 12 T H E  C O U R T :  I t  i s  p o s s i b l e .  T h a t  i s  a n o t h e r  

 13 r e a s o n  w h y  t h a t ' s  w h y  I  h a v e n ' t  r e a l l y  t h o u g h t  a b o u t  

 14 t h a t  y e t .

 15 M R .  A R N T Z :   A n d  i f  y o u  h a v e n ' t  m a d e  a  

 16 d e c i s i o n ,  m y  f e e l i n g  w o u l d  b e  t h a t  y o u  s h o u l d  t a k e  

 17 i t  u n d e r  a d v i s e m e n t ,  b e c a u s e  I  t h i n k  t h a t  t h i s  i s  a  

 18 r e a l l y  i m p o r t a n t  c a s e .   

 19 I t  i s  o n l y  c h a n c e  m y  c l i e n t  h a s  h a d ,  a n d  i t  

 20 w a s  c l e a r  t h a t  t h i s  m i s u s e  o f  t h a t  a r t i c l e  w a s  a  b i g  

 21 i s s u e  i n  t h e  t e s t i m o n y  o f  m y  e x p e r t .   

 22 S o  i f  t h e r e  i s  a n y  q u e s t i o n  i n  y o u r  m i n d  

 23 t h a t  y o u  h a v e n ' t  c o n s i d e r e d  i t  a t  a l l ,  I  w o u l d  

 24 p r o b a b l y  w a n t  y o u  t o  t a k e  i t  u n d e r  a d v i s e m e n t .

 25 T H E  C O U R T : I  h a v e  t o  t e l l  y o u  t h a t  I  w i l l  
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  1 c o n c e d e  t h i s  p o i n t ,  I  h a v e  o b v i o u s l y  p r e p a r e d  

  2 e v e r y t h i n g  f o r  c o m i n g  i n t o  t h i s  m o r n i n g ,  b u t  m y  

  3 p r i m a r y  f o c u s  h a s  b e e n  o n  w h e t h e r  o r  n o t  w h a t  w e  

  4 h a v e  h e r e  a r e  e r r o r s  o f  t h e  C o u r t ,  o r  i r r e g u l a r i t i e s  

  5 t h a t  o c c u r r e d  i n  t h e  t r i a l  t h a t  w a r r a n t  a  n e w  t r i a l .   

  6 T h a t ' s  b e e n  m y  p r i m a r y  f o c u s ,  a n d  I  a l w a y s  

  7 f e e l  I  c a n  h a v e  a  d i s c u s s i o n  a b o u t  w h e t h e r  a n  o f f e r  

  8 o f  j u d g e m e n t  w a s  - -  a n d  B e a t t i e  f a c t o r s  a n d  o t h e r  

  9 t h i n g s  f a i r l y  e a s i l y .   

 10 T h i s  i s  t h e  d i f f e r e n t .   T h i s  i s  v e r y  f a c t  

 11 i n t e n s i v e  a s  t o  w h e t h e r  o r  n o t  t h e  n e w  t r i a l  

 12 s t a n d a r d  i s  m e t  a n d  n e e d s  t o  b e  d o n e .   

 13 S o  t h a t  w a s  h a s  b e e n  m y  f o c u s ,  a n d  i t  i s  

 14 v e r y  p o s s i b l e ,  d e p e n d i n g  o n  h o w  l a t e  g e t  i n t o  t h i s  

 15 h o u r  t o  c o m p l e t e  t h i s  a r g u m e n t ,  t h a t  I  w o u l d  t a k e  i t  

 16 u n d e r  a d v i s e m e n t  a n d  c o m e  b a c k  w i t h  a  d e c i s i o n  w h e n  

 17 w e  m e t  a t  t h e  f u t u r e  d a t e .   

 18 A n d  i t  w o u l d  b e ,  o f  c o u r s e ,  t h e n  t h a t  

 19 f u t u r e s  d a t e  t h a t  w e  w o u l d  a l s o  h a v e  o n  t h e  

 20 c a l e n d a r ,  i f  n e e d e d ,  t h e  o t h e r  p i e c e .   

 21 A n d  t o  t h e  e x t e n t  t h a t  - -  t h e  r e a s o n  I  d o  a  

 22 d a t e ,  a n d  I  d o n ' t  d o  a  s e p a r a t e  m i n u t e  o r d e r  

 23 t y p i c a l l y  i s  b e c a u s e ,  I  w i l l  b e  c a n d i d ,  I  a m  

 24 t e r r i b l e  a t  t h a t ,  b e c a u s e  w e  g o  i n  t h e r e .   

 25 W e  p l a n  t o  c o m e  b a c k  o n  t h o s e  t h i n g s ,  a n d  w e  
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  1 g e t  b o g g e d  d o w n  o n  o t h e r  c a l e n d a r s ,  w e  n e v e r  d o ,  a n d  

  2 i t  i s  m o r e  u s e f u l  t o  m e  t o  h a v e  a  f u t u r e  d a t e  t o  

  3 a n n o u n c e  a  d e c i s i o n .   

  4 A n d  t h e n ,  o f  c o u r s e ,  i f  w e  h a d  o t h e r  m a t t e r s  

  5 t h a t  m i g h t  n e e d  t o  g o  f o r w a r d ,  I  w i l l  e q u a t e  i t  t o  a  

  6 c r i m i n a l  c a s e  w h e r e  a  D e f e n d a n t  w a n t s  t o  w i t h d r a w  

  7 h i s  p l e a .   

  8 I  a l w a y s  p u t  t h e  m o t i o n  t o  w i t h d r a w  t h e  p l e a  

  9 o n  t h e  s a m e  d a y  a s  t h e  s e n t e n c i n g .   I t  i s  n o t  t o  

 10 i m p l y  t h a t  s e n t e n c i n g  i s  a u t o m a t i c a l l y  g o i n g  t o  g o  

 11 f o r w a r d ,  b e c a u s e  t h e  p l e a  t o  w i t h d r a w  i s  d e n i e d ,  i t  

 12 i s  j u s t  e x p e d i e n t  t o  h a v e  i t  t o g e t h e r .   

 13 S o  i f  t h e  o n e  r e l i e f  i s n ' t  g r a n t e d ,  t h e  

 14 o t h e r  m a t t e r s  a r e  r e a d y  t o  g o .   

 15 B u t  t h a t  i s  m y  t h o u g h t .

 16 M R .  A R N T Z :  O k a y .

 17 T H E  C O U R T : S o  i t  l i k e l y ,  g i v e n  t h a t  w e  

 18 a r e  a f t e r  1 1 : 0 0 ,  n o w ,  t h a t  t h a t ' s  g o i n g  t o  h a p p e n  

 19 a n y w a y .   

 20 B u t  I  a p p r e c i a t e  y o u r  c l a r i f i c a t i o n  o n  t h a t ,  

 21 t h a t  y o u  w a n t  t h e  C o u r t  t o  r e a l l y  g i v e  t h i s  a  g o o d  

 22 l o o k  a t .

 23 T h e  C o u r t  p r o m i s e s  y o u  t h a t  i t  w i l l  o c c u r .   

 24 M R .  A R N T Z :  W e l l ,  t h e r e ' s  a n o t h e r  i s s u e  t h a t  

 25 I  m i g h t  b r i n g  u p  i n  r e l a t i o n  t o  t h e  f e e s ,  i f  w e  g e t  
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  1 t h e r e ,  t h a t  I  d o n ' t  w a n t  t o  d i s t r a c t  t h e  C o u r t  w i t h  

  2 r i g h t  n o w .   

  3 B u t  t h i s  o b v i o u s l y  i s  t h e  i m p o r t a n t  i s s u e ,  

  4 a n d  I  w o u l d  e n c o u r a g e  t h e  C o u r t  t o  c o m p a r e  t h e  

  5 t r a n s c r i p t  a n d  t h e  a r t i c l e  i t s e l f ,  a n d  j u s t  s e e  h o w  

  6 b a d l y  i t  w a s  r e p r e s e n t e d  t o  t h e  j u r y .   

  7 Y o u  c a n ' t  u n - r i n g  t h a t  b e l l  t h a t  s a y s ,  i s n ' t  

  8 i t  t r u e  t h a t  y o u  a r e  o n e  o f  t h e  7  w o r s t  d o c t o r s  i n  

  9 C a l i f o r n i a .   

 10 Y o u  c a n ' t  u n - r i n g  i t .  T h e r e  i s  n o  w a y  f o r  m e  

 11 t o  f i x  i t .  I  c o u l d n ' t  h a v e  f i x e d  i t  t h r o u g h  

 12 r e h a b i l i t a t i o n ,  e s p e c i a l l y  i f  t h e  a r t i c l e  d o e s n ' t  

 13 c o m e  i n ,  a n d  t h e y  c a n ' t  r e a d  t h e  w o r d s  t h a t  t h e  

 14 a r t i c l e  s a y s ,  b e c a u s e  t h e  a r t i c l e  n e v e r  s a y s  t h a t .   

 15 I t  m e r e l y  p u t s  h i m  i n  a  c a t e g o r y  w h i c h  i s  

 16 e x p l a i n e d  i n  t h e  a r t i c l e  b y  a  l o t  o f  o t h e r  f a c t o r s .   

 17 S o  t h a t ' s  t h e  b u l k  o f  m y  a r g u m e n t  o n  t h a t .   

 18 L i k e  I  s a i d ,  m y  p r e f e r e n c e  w o u l d  b e  t h a t  y o u  t a k e  i t  

 19 u n d e r  a d v i s e m e n t  i f  y o u  a r e  n o t  c e r t a i n ,  a n d  c o m p a r e  

 20 t h o s e  2 .

 21 T H E  C O U R T : Y o u  m i g h t  h a v e  s o m e  f i n a l  

 22 r e m a r k s ,  b u t  l e t  m e  t u r n  i t  o v e r  n o w  t o  M r .  W e a v e r .   

 23 M r .  W e a v e r .   

 24     Y o u  n e e d  t o  t a k e  t h e  m u t e  o f f ,  b e c a u s e  i f  

 25 y o u  a r e  t a l k i n g ,  w e  a r e  n o t  h e a r i n g  y o u .   
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  1 M R .  W E A V E R :  I  a m  s o r r y .   I  w a s  o n  m u t e .

  2 E v e n  i f  t h e  c o u r t  r e p o r t e r  d o e s n ' t  n e e d  a  2  

  3 m i n u t e  b r e a k ,  m a y  I  h a v e  o n e ;  I  w a s  h o p i n g  t h e  c o u r t  

  4 r e p o r t e r  w o u l d  l e t  m e  o f f  o f  t h e  h o o k ,  b u t  I  n e e d  

  5 l i t e r a l l y  2  m i n u t e s ,  i f  t h a t  w o u l d  b e  o k a y .

  6 T H E  C O U R T :  A n d  t h e  C o u r t  c o u l d  u s e  o n e  a s  

  7 w e l l ,  s o  w h y  d o n ' t  w e  d o  t h a t .

  8 L e t ' s  r e t u r n  h e r e  i n  5  m i n u t e s ,  a n d  w e  w i l l  

  9 t a k e  a  v e r y  b r i e f  b r e a k .   

 10 I  a m  g o i n g  t o  l e a v e  t h e  p h o n e  c a l l s  

 11 c o n n e c t e d ,  o f  c o u r s e ,  r a t h e r  t h a n  h a v e  t o  r e - d i a l  

 12 t h e m ,  b u t  w e  w i l l  r e c o n v e n e  a t  - -  b y  t h e  c l o c k  I  a m  

 13 l o o k i n g  a t  i t  1 1 : 0 7 ,  s o  l e t ' s  c o m e  b l a c k  a t  1 1 : 1 0 .

 14 M R .  W E A V E R :   T h a n k  y o u ,  Y o u r  H o n o r .

 15 M R .  A R N T Z :  Y o u r  H o n o r ,  j u s t  b r i e f l y ,  w o u l d  I  

 16 b e  p e r m i t t e d  t o  a l l o w  M r .  H y m a n s o n  t o  d o  a  r e b u t t a l ,  

 17 t o  m a k e  t h e  f i n a l  a r g u m e n t ?

 18 T H E  C O U R T :   S u r e .  

 19

 20        ( A  s h o r t  r e c e s s  w a s  t a k e n . )

 21

 22 T H E  C O U R T :   I t  i s  a  l i t t l e  a f t e r  1 1 : 1 0 .   W e  

 23 a r e  c l o s e r  t o  1 1 : 1 5 .   

 24 B u t  t h a n k  y o u  f o r  t h e  o p p o r t u n i t y  t o  h a v e  a  

 25 b r i e f  b r e a k .
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  1 A n d  I  d i d  c h e c k  m y  s c h e d u l e ,  b e c a u s e  i t  

  2 s e e m s  m o r e  a n d  m o r e  l i k e l y  t h a t  w e  w i l l  b e  

  3 r e c o n v e n i n g  a t  a n o t h e r  d a t e  t o  s e e  w h a t  w e  h a v e  

  4 a v a i l a b l e .   

  5 B u t  l e t  m e  n o w  g o  t o  M r .  W e a v e r ,  f o r  y o u r  

  6 o p p o s i t i o n ,  i f  w e  w i l l ,  h i g h l i g h t i n g  t h a t  t o  

  7 M r .  A r n t z '  a r g u m e n t s  a b o u t  y o u r  e x a m i n a t i o n  o f  

  8 D r .  M a r m u r e a n u .   

  9 M R .  W E A V E R :  G o o d  m o r n i n g ,  Y o u r  H o n o r .   

 10 T h a n k  y o u ,  M r .  A r n t z  a n d  M r .  H y m a n s o n .   

 11 T h a n k  y o u .   

 12 S o ,  Y o u r  H o n o r ,  I  w i l l  j u s t  b e  a s  b r i e f  a s  I  

 13 c a n  t o  a d d r e s s  s o m e  o f  t h e  p o i n t s .   

 14 A  f e w  t i m e s  a f t e r  M r .  A r n t z  a c c u s e d  m e  o f  

 15 d e c e p t i o n  i n  c l a i m i n g  t h a t  t h e  a r t i c l e  s a i d  t h a t  

 16 D r .  M a r m u r e a n u  w a s  t h e  7  w o r s t  c a r d i o v a s c u l a r  

 17 s u r g e o n  i n  C a l i f o r n i a ,  I  s t a r t e d  k e e p i n g  t r a c k  o f  

 18 t h e  n u m b e r  o f  t i m e s  h e  r e p e a t e d  i t .   

 19 A n d  b y  m y  c o u n t ,  1 1  t i m e s  h e  c l a i m e d  t h a t  I  

 20 d e c e p t i v e l y  c h a l l e n g e d  D r .  M a r m u r e a n u  i n  t h e  a r t i c l e  

 21 t h a t  h e  w a s  t h e  7  w o r s t  c a r d i o t h o r a c i c  s u r g e o n ,  a n d  

 22 t h a t  a r t i c l e  c o u l d n ' t  g e t  u n - r u n g  i n  t h e  e a r s  o f  t h e  

 23 j u r y .

 24 T H E  C O U R T : S o  y o u  a r e  t a l k i n g  a b o u t  h i s  

 25 a r g u m e n t  t o d a y ?
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  1 M R .  W E A V E R :  T o d a y ,  y e s .

  2 T H E  C O U R T : G o  a h e a d .   

  3 M R .  W E A V E R :  O k a y .  

  4 S o  b e f o r e  w e  g e t  t o  t h a t ,  b e c a u s e  t h e  

  5 s t a n d a r d  i s  w h e t h e r  o r  n o t  a n y  o f  m y  q u e s t i o n i n g  o f  

  6 D r .  M a r m u r e a n u  a n d  y o u r  a l l o w i n g  i t  t o  o c c u r  w a s  

  7 p l a i n  a n d  c l e a r  e r r o r  t h a t  t h e r e  c o u l d  b e  n o  o t h e r  

  8 r e a s o n a b l e  e x p l a n a t i o n  f o r  t h e  e x i s t e n c e  o f  t h e  

  9 v e r d i c t .   

 10 A n d  I  t h i n k ,  i n c l u d i n g  b a s e d  o n  w h a t  w e  

 11 t a l k e d  a b o u t  i n  d e t a i l  w i t h  D r .  W i e n c e k ,  t h a t  t h a t ' s  

 12 j u s t  n o t  t h e  c a s e .   

 13 T h e  j u r o r s  c a m e  t o  t h e  c o n c l u s i o n  t h a t  t h e y  

 14 d i d ,  a n d  t h e r e  i s  n o  e v i d e n c e ,  a n d  P l a i n t i f f s  h a v e  

 15 p r e s e n t e d  n o n e ,  i n c l u d i n g  b y  a n y  a f f i d a v i t  o f  a n y  o f  

 16 t h e  8  j u r o r s ,  t h a t  t h e y  t h e  r e a s o n  t h e y  f o u n d  f o r  

 17 D r .  L a s r y  a n d  N u r s e  P r a c t i t i o n e r  B a r t m u s  w a s  b e c a u s e  

 18 o f  t h e  i m p e a c h m e n t  q u e s t i o n i n g  o f  D r .  M a r m u r e a n u ,  

 19 t h e r e  i s  j u s t  z e r o  e v i d e n c e  f o r  i t .

 20 T h e r e  i s  M r .  A r n t z '  a r g u m e n t s  a b o u t  h o w  h e  

 21 t h i n k s  i t  c a m e  d o w n ,  b u t  t h e r e  i s  n o  e v i d e n c e  f o r  

 22 i t .   

 23 A n d  h i s  a r g u m e n t s  o f  h o w  i t  c a m e  d o w n  w a s  

 24 t h a t  I  d e c e i v e d  t h e  j u r y  i n t o  b e l i e v i n g  a n  a r t i c l e  

 25 t h a t  s a i d  h e  w a s  t h e  7  w o r s t  c a r d i o t h o r a c i c  s u r g e o n  
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  1 i n  C a l i f o r n i a ,  a n d  t h e r e f o r e  t h e  j u r y  c o u l d n ' t  

  2 b e l i e v e  a n y t h i n g  h e  s a i d ,  a n d  o n l y ,  I  g u e s s  t h e  

  3 a r g u m e n t  g o e s  w i t h  w h a t  t h e  D e f e n d a n t  s a i d .   

  4 W e l l ,  I  l i k e  M r .  A r n t z ,  w e l c o m e  t h e  C o u r t  t o  

  5 a c t u a l l y  l o o k  a t  t h e  t r a n s c r i p t ,  b e c a u s e  n o w h e r e  d o  

  6 I  s a y  t o  D r .  M a r m u r e a n u  t h a t  t h e  a r t i c l e  s a y s  h e  i s  

  7 t h e  7  w o r s t  c a r d i o t h o r a c i c  s u r g e o n  i n  C a l i f o r n i a ,  a s  

  8 M r .  A r n t z  s a i d  m a n y  m o r e  t i m e  t h a n  t h e  1 1  t h a t  I  

  9 p i c k e d  o f f  t h a t  h e  a c c u s e d  m e  o f .   

 10 W h a t  I  a s k e d  D r .  M a r m u r e a n u  a b o u t ,  a n d  i t  

 11 w a s  i n  r e s p o n s e  t o  h i s  g l o w i n g  q u a l i f i c a t i o n s  t h a t  

 12 w e  w i l l  t a l k  a b o u t  i n  a  m o m e n t ,  i s  w h e t h e r  a  r e p o r t  

 13 a u t h o r e d  b y  t h e  S t a t e  o f  C a l i f o r n i a  p u t  h i m  i n  a  

 14 c a t e g o r y  t h a t  i d e n t i f i e d  h i m  a s  o n e  o f  t h e  7  w o r s t  

 15 c a r d i o t h o r a c i c  s u r g e o n s  i n  C a l i f o r n i a ,  w h i c h  i s  

 16 t r u e .   

 17 T h e  r e p o r t  i t s e l f  h a s  a  g l a r i n g  r e d  h e a d i n g  

 18 t h a t  h a s  D r .  M a r m u r e a n u  a n d  6  o t h e r s  u n d e r  t h e  

 19 h e a d i n g  w o r s t ,  a n d  2 7 1  m i n u s  6 ,  m e a n i n g  2 6 5  u n d e r  a  

 20 c a t e g o r y  o f  a v e r a g e .   

 21 S o  I  a s k e d  D r .  M a r m u r e a n u  a b o u t  h i s  f a l l i n g  

 22 i n t o  t h a t  c a t e g o r y  b y  a  r e p o r t  o f  t h e  S t a t e  o f  

 23 C a l i f o r n i a ,  w h i c h  h e  a d a m a n t l y  d e n i e d .   S o  w e  w i l l  

 24 t a l k  a b o u t  t h a t  i n  a  m o m e n t .   

 25 B u t  w h a t  I  a m  b e i n g  a c c u s e d  o f  e v e n  t o d a y  i s  
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  1 d e c e p t i o n ,  a n d  h o w  s u p p o s e d l y  t h a t  i s  t h e  o n l y  

  2 r e a s o n  w e  w o n  t h e  c a s e  i s  j u s t  n o t  w h a t  i s  i n  t h e  

  3 r e c o r d ,  n u m b e r  1 .

  4 T H E  C O U R T : B e f o r e  y o u  g o  o n ,  I  j u s t  w a n t  

  5 t o  m a k e  a  p o i n t  h e r e ,  b e c a u s e  I  k i n d  o f  s a i d  t h i s  a t  

  6 t h e  e n d  o f  M r .  A r n t z '  r e m a r k s ,  I  a m  n o t  g o i n g  t o  

  7 f a u l t ,  a n d  I  a m  n o t  g o i n g  t o  I  t h i n k  u l t i m a t e l y  m a k e  

  8 m y  d e c i s i o n  o n  a  l a c k  o f  a f f i d a v i t s  f r o m  j u r o r s .   

  9 T h a t  w o u l d  n o t  b e  t h e  b a s i s  u p o n  w h i c h  y o u  

 10 w o u l d  b e  m a k i n g  t h i s  r e q u e s t  f o r  a  n e w  t r i a l  a t  t h i s  

 11 p o i n t .   

 12 I  d o n ' t  k n o w  t h a t  I  w o u l d  h a v e  e x p e c t e d  t h a t  

 13 t o  c o m e  i n .   E v e n  i f  i t  h a d  c o m e  i n ,  I  s u r e  a s  h e c k  

 14 w o u l d  n o t  h a v e  n e c e s s a r i l y  f o c u s e d  o n  t h a t .   

 15 T h e  o n l y  t i m e  t h a t  I  h a v e  e v e r  h a d  t o  d e a l  

 16 w i t h  a n  i s s u e  o f  a f f i d a v i t s  f r o m  j u r o r s  i s  w h e n  

 17 s u b s e q u e n t  t o  t h e  t r i a l ,  t h e r e  w a s  s o m e  a d m i s s i o n  o f  

 18 j u r o r  m i s c o n d u c t .   L i k e  t h a t ' s  u s u a l l y  w h e r e  w e  s e e  

 19 s o m e t h i n g  l i k e  t h a t  c o m e  i n .   

 20 I  t h i n k  i n  t h i s  p a r t i c u l a r  c i r c u m s t a n c e ,  i t  

 21 i s  a p p r o p r i a t e  t h a t  M r .  A r n t z  i s  o n l y  m a k i n g  

 22 a r g u m e n t  a s  t o  t h i s  i s  w h a t  h e  b e l i e v e s ,  a n d  I  a m  

 23 n o t  s p e a k i n g  a b o u t  h i s  s a y i n g  y o u  s a i d  w h a t  y o u  

 24 s a i d .   

 25 I  a m  t a l k i n g  a b o u t  j u s t  t h e  w a y  i n  w h i c h  h e  
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  1 h a s  r a i s e d  h i s  R u l e  5 9  r e q u e s t  f o r  r e l i e f ,  I  t h i n k  

  2 t h a t  i t  i s  a p p r o p r i a t e  t h a t  i t  i s  r e c i t i n g  w h a t ' s  i n  

  3 t h e  r e c o r d ,  h i s  a r g u m e n t  r e l a t e d  t o  w h a t ' s  i n  t h e  

  4 r e c o r d ,  a n d  h i s  a r g u m e n t  f o r  w h y  h e  b e l i e v e s  t h a t  

  5 t h a t  w o u l d  w a r r a n t  a  n e w  t r i a l .   

  6 I  d o n ' t  w a n t  t h e r e  t o  b e  a n y  c o n f u s i o n  t h a t  

  7 s o m e h o w  t h e  C o u r t  w o u l d  d e n y  t h e  m o t i o n  f o r  r e l i e f  

  8 s i m p l y  b e c a u s e  t h e r e  w e r e  n o  a f f i d a v i t s  f r o m  j u r o r s .   

  9 I  u n d e r s t a n d  y o u r  p o i n t ,  M r .  W e a v e r ,  t h a t  h e  

 10 h a s  p u t  f o r w a r d  e v i d e n c e  t h a t  i t  i n  f a c t  a f f e c t e d  

 11 t h e  o u t c o m e .

 12 B u t  a g a i n ,  i f  w e  m a d e  t h e  s t a n d a r d  t o  g e t  a  

 13 n e w  t r i a l  t h a t  y o u  h a v e  t o  h a v e  p r o o f  f r o m  t h e  

 14 j u r o r s  t h a t  t h i s  i s  w h y  t h e y  r u l e d  t h e  w a y  t h e y  d i d ,  

 15 n o t  o n l y  i s  t h a t  g o i n g  i n t o  t h e  p r o v i n c e  o f  t h e  

 16 j u r o r s  d e l i b e r a t i o n s ,  w h i c h  i s  p r e t t y  s a c r o s a n c t ,  w e  

 17 c a n n o t  d o ,  I  j u s t  d o n ' t  t h i n k  t h a t  i t  i s  n e c e s s a r y  

 18 t o  b r i n g  a  m o t i o n  f o r  a  n e w  t r i a l  t o  h a v e  t h a t .

 19 S o  I  j u s t  d i d n ' t  w a n t  t o  g e t  o f f  t r a c k  w i t h  

 20 t h e  C o u r t  m a y  a c t u a l l y  f o c u s  o n  t h a t  i n  t e r m s  o f  i t s  

 21 d e t e r m i n a t i o n s .   

 22 I  a m  h e a r i n g  t h e  a r g u m e n t .   I  a m  g o i n g  t o  

 23 h e a r  y o u r  a r g u m e n t ,  a n d  I  a m  u l t i m a t e l y  g o i n g  t o  

 24 m a k e  t h e  d e t e r m i n a t i o n  o f  w h e t h e r  M r .  A r n t z  i s  

 25 e n t i t l e d  t o  r e l i e f  u n d e r  t h e  s t a n d a r d  o f  t h e  r u l e ,  
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  1 b u t  I  j u s t  w a n t  t o  c l a r i f y  t h a t .   

  2 M R .  W E A V E R :  T h a n k  y o u ,  Y o u r  H o n o r .   I  

  3 a p p r e c i a t e  t h a t .

  4 T H E  C O U R T : O k a y .  

  5 M R .  W E A V E R :  A n d  I  w a s  j u s t  a d d r e s s i n g  i t ,  

  6 b e c a u s e  i t  c a m e  u p .   

  7 S o ,  i n  t h e  c o n t e x t  o f  a n  t h e n  t h e  i s s u e ,  

  8 n u m b e r  1 ,  I  d o n ' t  r e a d  1 6 . 1  w h e n  i t  c o m e s  t o  

  9 i m p e a c h m e n t  i n  t h e  f i r s t  p l a c e  w i t h  t h e  s p e c i f i c  

 10 l a n g u a g e  t h a t  i t  r e f e r s  t o  i m p e a c h m e n t  t h a t  i s  

 11 r e l a t e d  t o  t h e  i n c i d e n t  a s  m e a n i n g  " c o n c e r n i n g  t h e  

 12 i n c i d e n t  t h a t  g i v e s  r i s e  t o  t h e  l a w s u i t . "

 13 S o  I  d o n ' t  r e a d  t h a t  t o  m e a n ,  a s  p a r t  o f  t h e  

 14 n e w  r u l e  t h a t  t h e r e  c a n ' t  b e  i m p e a c h m e n t ,  a s  t h e r e  

 15 a l w a y s  h a s  b e e n  w i t h  r e g a r d  t o  q u a l i f i c a t i o n s .

 16 N o w ,  i f  I  a m  w r o n g  a b o u t  t h a t  i n t e r p r e t a t i o n  

 17 o f  t h e  r u l e ,  I  a m  w r o n g  a b o u t  t h a t  i n t e r p r e t a t i o n  o f  

 18 t h e  r u l e .

 19 B u t  I  c e r t a i n l y  t h i n k  t h a t  i t  i s  a  v e r y  

 20 r e a s o n a b l e  i n t e r p r e t a t i o n  o f  1 6 . 1  t h a t  i n  t h e  

 21 c o n t e x t  o f  i m p e a c h m e n t ,  u n l e s s  i t  i s  i n t e n d e d  t o  

 22 m e a n  s o m e t h i n g ,  w h y  e l s e  w o u l d  i t  s a y ,  c o n c e r n i n g  

 23 t h e  i n c i d e n t  t h a t  g i v e s  r i s e  t o  t h e  l a w s u i t ,  n u m b e r  

 24 1 .   

 25 N u m b e r  2 ,  t h a t  i s s u e  i s  w a i v e d .   T h e  o n l y  
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  1 o b j e c t i o n  t h a t  w a s  m a d e  w a s  o n e  t o  f o u n d a t i o n ,  

  2 p e r i o d ,  e n d  o f  s t o r y .   

  3 N o w ,  I  g e t  t h a t  M r .  A r n t z  b e l a t e d l y  a n d  n o w  

  4 o n l y  i n  h i s  r e p l y  b r i e f  a f t e r  w e  h a v e  r a i s e d  t h e  

  5 i s s u e  t h a t  i t  w a s  w a i v e d ,  s a i d ,  n o ,  n o ,  n o ,  I  

  6 b r o u g h t  t h a t  u p  i n  t h e  b e n c h  c o n f e r e n c e ,  e v e n  t h o u g h  

  7 i t  i s  n o w h e r e  i n  h i s  m o t i o n .   

  8 I t  i s  n o w h e r e  e l s e .  I t  i s  n o w h e r e  i n  t h e  

  9 r e c o r d .   I t  i s  n o w h e r e  i n  t h e  s u m m a r y  o f  t h e  b e n c h  

 10 m o t i o n .   

 11 B u t  t h a t  i s s u e  i s  w a i v e d  b y  t h e  v i r t u e  o f  i t  

 12 n o t  h a v i n g  b e e n  b r o u g h t  u p  a s  a n  o b j e c t i o n ,  a s  

 13 s i m p l y  s a y i n g ,  t h e  f a c t  t h a t  I  w a s n ' t  a w a r e  o f  t h e  

 14 a r t i c l e  i s  n o t  a n  o b j e c t i o n  t o  i t  n o t  b e i n g  

 15 p r e e m p t i v e l y  w a i v e d .   

 16 I  d o n ' t  r e m e m b e r ,  b u t  I  a m  n o t  g o i n g  t o  

 17 d i s p u t e  a s  t o  M r .  A r n t z '  r e c o l l e c t i o n  i s  h e  s a y s ,  I  

 18 w a s n ' t  a w a r e  o f  t h e  a r t i c l e .   

 19 B u t  t h a t  d o e s  n o t  c o n s t i t u t e  a n  o b j e c t i o n .   

 20 I t  w a s n ' t  a n  o b j e c t i o n  o n  t h e  r e c o r d .   I t  w a s n ' t  a n  

 21 o b j e c t i o n  i n  t h e  b e n c h  c o n f e r e n c e .

 22 T h e r e  c e r t a i n l y  w a s n ' t  a n y  r e f e r e n c e  t o  

 23 1 6 . 1 .   A n d  e v e n  h a d  t h e r e  b e e n ,  i f  i n  t h e  c o n t e x t  o f  

 24 M r .  A r n t z  h a v i n g  a  d u t y ,  a s  t h e  c a s e  l a w  p o i n t s  o u t ,  

 25 t h a t  i f  h e  i s  s a y i n g  t h a t  h e  w a s  s u r p r i s e d  b y  i t ,  
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  1 t h e  s t a n d a r d  t h e n  i s ,  i f  h e  i s  s u r p r i s e d  b y  

  2 s o m e t h i n g  t h r o u g h  r e a s o n a b l e  d i l i g e n c e  h e  c o u l d n ' t  

  3 h a v e  o t h e r w i s e  k n o w n .   T h a t ' s  t h e  s t a n d a r d  f o r  t h e  

  4 s u r p r i s e  h e  s a y s  h e  w a s  s a n d b a g g e d  w i t h .   

  5 W e l l ,  a l l  w e  d i d  w a s  w h a t  D r .  M a r m u r e a n u  

  6 s a i d  h e  d i d  o f  D r .  W i l s o n .   D r .  M a r m u r e a n u ,  w h e n  

  7 a s k e d  a b o u t  D r .  W i l s o n ,  s a i d  w h a t  h e  k n o w s  a b o u t  h i m  

  8 i s  g o i n g  G o o g l i n g  h i s  n a m e .   

  9 W e l l ,  G o o g l i n g  D r .  M a r m u r e a n u ' s  n a m e  b r o u g h t  

 10 u p  t h e  r e p o r t ,  a n d  b r o u g h t  u p  t h e  a r t i c l e  o f  w h i c h  

 11 o t h e r  a r t i c l e  a l s o  f l o w e d .   

 12 S o  t h i s  w a s  n o t  s o m e  e s o t e r i c ,  i n  t h e  w e e d s ,  

 13 t h a t  n o b o d y  c o u l d  h a v e  f o u n d ,  n o b o d y  c o u l d  h a v e  

 14 k n o w n  a b o u t  i t .   

 15 H a d  P l a i n t i f f  s i m p l y  G o o g l e d  D r .  M a r m u r e a n u ,  

 16 o r  h a d  D r .  M a r m u r e a n u  b e e n  v e r y  f a m i l i a r  w i t h  t h e  

 17 r e p o r t ,  a n d  t h e  a r t i c l e ,  s i m p l y  t o l d  t h e m  a b o u t  i t ,  

 18 t h e n  t h e y  w o u l d  h a v e  k n o w n .   

 19 S o  t h i s  i s  n o t  s u r p r i s e  i n  t h e  c o n t e x t  o f  

 20 a n y b o d y  d o i n g  d u e  d i l i g e n c e  c o u l d n ' t  h a v e  f o u n d  o u t  

 21 a b o u t  i t .   

 22 S i m i l a r l y ,  t h e r e  w a s  n o  o b j e c t i o n  t o  N R S  

 23 5 0 . 0 8 5  m a d e  o n  t h e  r e c o r d ,  n o r  i n  t h e  b e n c h  

 24 c o n f e r e n c e .   

 25 T h a t  s i m p l y  a g a i n  i s  s o m e t h i n g  t h a t  h a s  c o m e  
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  1 u p  i n  t e r m s  o f  a n  a f f i d a v i t  i n  t h e  r e p l y ,  s a y i n g  

  2 t h a t  i t  w a s  b r o u g h t  u p ,  a n d  i t  w a s n ' t .

  3 A n d ,  q u i t e  f r a n k l y ,  t h e  i n t e n t  o f  a s k i n g  

  4 D r .  M a r m u r e a n u  q u e s t i o n s  t h a t  r e l a t e d  t o  h i s  

  5 q u a l i f i c a t i o n s  w a s  n o t  t o  d e t e r m i n e  w h e t h e r  o r  n o t  

  6 D r .  M a r m u r e a n u  w a s  b e i n g  t r u t h f u l .

  7 I  a m  a b l e  t o  t a l k  a b o u t  t h a t  i n  t h e  m o m e n t ,  

  8 b u t  e v e n  t h o u g h  D r .  M a r m u r e a n u  w a s  t e s t i f y i n g  t h a t  

  9 i t  w a s  n o t  t r u t h f u l ,  h i s  w o r d s ,  w h a t  T e r r y  B a r t m u s  

 10 s a i d  a b o u t  h e r  e x a m ,  i t  w a s n ' t  b r o u g h t  u p  t o  

 11 q u e s t i o n  w h e t h e r  D r .  M a r m u r e a n u  w a s  t r u t h f u l .   

 12 N o w ,  w e  a l l  k n o w  f r o m  r e a d i n g  t h e  t r a n s c r i p t  

 13 t h a t  D r .  M a r m u r e a n u  r e p e a t e d l y ,  a s  h a s  c o u n s e l ,  

 14 a c c u s e d  m e  o f  b e i n g  d e c e i t f u l  w i t h  r e g a r d  t o  t h e  

 15 r e p o r t ,  a n d  w i t h  r e g a r d  t o  t h e  a r t i c l e .   

 16 S o ,  t o  t h e  e x t e n t  t h a t  t h e  j u r y  w a n t e d  t o  o r  

 17 w o u l d n ' t  b e l i e v e  a n y t h i n g  t h a t  w a s  s a i d  d u r i n g  t h a t  

 18 e x c h a n g e ,  t h e  j u r y  c o u l d  c e r t a i n l y ,  a n d  h a d  e v e r y  

 19 r i g h t  t o  b e l i e v e ,  d u r i n g  m y  q u e s t i o n i n g  o f  

 20 D r .  M a r m u r e a n u ,  w h e t h e r  w h a t  w a s  i d e n t i f i e d  i n  t h e  

 21 r e p o r t  a n d  a r t i c l e  w e r e  a c c u r a t e ,  o r  w h e t h e r  i t  w a s  

 22 w h a t  D r .  M a r m u r e a n u  s a i d  w a s  a c c u r a t e .   

 23 S i m i l a r l y ,  w h e n  M r .  A r n t z  w e n t  o n  r e d i r e c t  

 24 a n d  a s k e d  D r .  M a r m u r e a n u  i f  h e  h a d  a n y t h i n g  t o  a d d  

 25 o r  i f  a n y  o f  t h e  c r o s s  c h a n g e d  a n y  o f  h i s  o p i n i o n s ,  
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  1 D r .  M a r m u r e a n u ' s  o n l y  p o i n t  w a s  t h a t  I  w a s  b e i n g  

  2 d e c e i t f u l ,  a n d  t h a t  w h a t  I  i d e n t i f i e d  i n  t h e  a r t i c l e  

  3 o r  t h e  r e p o r t  w a s n ' t  a c c u r a t e .   

  4 S o  t h e  j u r y  h a d  a n  o p p o r t u n i t y  t o  l i s t e n  t o  

  5 w h a t  t h e  q u e s t i o n s  w e r e ,  a n d  w h a t  D r .  M a r m u r e a n u ' s  

  6 r e s p o n s e s  w e r e .   

  7 A n d  h e r e  i s  w h a t  i s  k e y ,  Y o u r  H o n o r ,  w h a t  i s  

  8 l o s t  i n  t h i s ,  i s  t h e  a n s w e r s  b y  D r .  M a r m u r e a n u  i n  

  9 l a r g e  p a r t  w e r e  p e r j u r y ,  a n d  t h e r e  i s  n o  o t h e r  w a y  

 10 t o  p u t  i t .   

 11 A n d  I  w i l l  g i v e  j u s t  a  f e w  e x a m p l e s .   S o  t h e  

 12 k e y  i s ,  b e c a u s e  i t  w a s  e x t r i n s i c  e v i d e n c e ,  b e c a u s e  I  

 13 c o u l d  n o t  c h a l l e n g e  D r .  M a r m u r e a n u ,  o r  s h o w  i t  t o  

 14 t h e  j u r y  a s  a n  e x h i b i t  a t  t h a t  p o i n t ,  D r .  M a r m u r e a n u  

 15 h a d  t h e  b e n e f i t ,  i r o n i c a l l y ,  o f  g i v i n g  u n t r u t h f u l  

 16 a n s w e r s  t h a t  a c t u a l l y  b e n e f i t e d  h i m  i n  f r o n t  o f  t h e  

 17 j u r y ,  b e c a u s e  I  c o u l d n ' t  s h o w  t o  t h e  j u r y  i n  t h a t  

 18 m o m e n t ,  b e c a u s e  i t  w a s  e x t r i n s i c  e v i d e n c e ,  t h a t  w h a t  

 19 D r .  M a r m u r e a n u  w a s  s a y i n g  i n  r e s p o n s e  t o  h i s  f a v o r  

 20 w a s  f l a t  o u t  f a l s e .

 21 S o  w h a t  a r e  s o m e  e x a m p l e s  o f  t h a t ;  n u m b e r  

 22 o n e ,  i n  o n e  o f  t h e  r a r e  i n s t a n c e s  t h e r e  w a s  c o n t e x t  

 23 f o r  t h e  K a i s e r  N e w s  a r t i c l e ,  h e  s a i d  t h a t  a  p a t i e n t  

 24 g o t  h i t  i n  L a s  V e g a s  b y  a  b u s .

 25 N o w ,  I  d o n ' t  k n o w  i f  a n y o n e  e l s e  r e m e m b e r s  
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  1 t h i s ,  b u t  t h e  j u r o r s  l a u g h e d  a t  t h a t .   

  2 W h e n  I  a s k e d  h i m  i f  t h a t ' s  w h a t  t h e  a r t i c l e  

  3 s a i d ,  h e  s a i d ,  w e l l ,  m a y b e  i n  t h e  a r t i c l e  I  s a i d  a  

  4 c a r ,  a  b u s ,  I  t h i n k  i t  w a s  a  b u s .   I t  r e a l l y  d o e s n ' t  

  5 m a t t e r .   

  6 S o  D r .  M a r m u r e a n u ' s  t e s t i m o n y ,  w h a t  h e  s a i d ,  

  7 u n t i l  I  c l a r i f i e d  w i t h  h i m ,  w h a t  h e  a c t u a l l y  s a i d  i n  

  8 t h e  a r t i c l e ,  h i s  s a y i n g  i t  w a s  a  b u s  w a s  j u s t  f l a t  

  9 o u t  f a l s e ,  n u m b e r  1 .   

 10 N u m b e r  2 ,  I  s p e c i f i c a l l y  a s k e d  h i m  i n  

 11 r e s p o n s e  t o  h i s  c l a i m  t h a t  h e  h a d  s p e c i f i c  p a t i e n t s  

 12 i n  a l l  o f  L o s  A n g e l e s ,  w h i c h  i s  w h y  h e  h a d  a  v e r y  

 13 s i g n i f i c a n t l y  h i g h e r  c o m p l i c a t i o n  r a t e  t h a n  9 7  

 14 p e r c e n t  o f  t h e  c a r d i o t h o r a c i c  s u r g e o n s ,  t h a t  h e  h a s  

 15 t h e  s i c k e s t  p a t i e n t s .   

 16 S o  I  a s k e d  h i m ,  d i d  t h e  r e p o r t  n o t  i d e n t i f y  

 17 r i s k  a d j u s t m e n t ,  t o  w h i c h  h e  f l a t  o u t  d e n i e d .   

 18 W e l l ,  t h e  e x e c u t i v e  s u m m a r y  o f  t h e  r e p o r t  

 19 a n d  t h e  a r t i c l e  b o t h  s a y  t h a t  t h e  r e p o r t  w a s  r i s k  

 20 a d j u s t e d  s o  t h a t  t h e  s i c k e s t  p a t i e n t s  a r e  t a k e n  i n t o  

 21 a c c o u n t .   

 22 A n d ,  a g a i n ,  D r .  M a r m u r e a n u  s a i d  t o  t h e  j u r y  

 23 t h a t  t h e  r e p o r t  w a s  n o t  r i s k  a d j u s t e d ,  w h i c h  i s  j u s t  

 24 f l a t  o u t  t r u e .   

 25 D r .  M a r m u r e a n u  f l a t  o u t  s a i d  t o  t h e  j u r y  
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  1 t h a t  h e  w a s  n o t  i n  a  c a t e g o r y  p e r  t h e  r e p o r t  o f  

  2 r o u g h l y  3  p e r c e n t  o f  s u r g e o n s  w h o  h a d  a  w o r s e  

  3 c o m p l i c a t i o n  r a t e  p e r  C A B G  t h a n  o t h e r  c a r d i o t h o r a c i c  

  4 s u r g e o n s .   

  5 H e  d e n i e d  t h a t  f l a t  o u t .   I t  i s  e x a c t l y  w h a t  

  6 t h e  r e p o r t  s h o w e d .   A n d  t o  b e  c l e a r ,  I  a s k e d  

  7 D r .  M a r m u r e a n u  t h e  o p e n - e n d e d  q u e s t i o n ,  g i v i n g  h i m  

  8 t h e  o p p o r t u n i t y ,  a n d  h i m  a s k i n g  f o r  t h e  o p p o r t u n i t y  

  9 t o  e x p l a i n  t h e  r e p o r t .   

 10 A n d  h e  e x p l a i n e d  t h e  r e p o r t  i n  t h e  w a y  t h a t  

 11 h e  d i d ,  w h i c h  a g a i n  I  e n c o u r a g e d  t h e  C o u r t  t o  t a k e  a  

 12 l o o k  a t .   

 13 H e  e x p l a i n e d  t h e  r e p o r t  i n  a  w a y  t h a t  

 14 s o l i d i f i e s  t h a t  w h a t  h e  w a s  s a y i n g  a b o u t  t h e  r e p o r t  

 15 a t  b e s t  w a s  i n a c c u r a t e .   

 16 T h e  n e x t  p o i n t ,  h e  s a i d  t h a t  t h e  r e p o r t  w a s  

 17 i n  2 0 1 3 ,  a n d  t h e  a r t i c l e  w a s  i n  2 0 1 3 .   T h e  a r t i c l e  

 18 w a s  n o t  i n  2 0 1 3 .   T h e  a r t i c l e  w a s  2 0 1 7 .   

 19 A n d  w h e n  I  s i m p l y  t r i e d  t o  g e t  h i m  t o  a g r e e  

 20 t o  t h a t  c o r r e c t i o n ,  i t  w a s ,  I  r e c a l l  i t  b e i n g  o n e  o f  

 21 t h e  t i m e s  t h a t  h e  s a i d  I  w a s  b e i n g  u n t r u t h f u l .

 22 A n o t h e r  i n s t a n c e ,  i n  h i s  l i s t  o f  

 23 q u a l i f i c a t i o n s  a n d  h i s  t e s t i m o n y  a b o u t  h i s  

 24 q u a l i f i c a t i o n s ,  e v e n  p e c u l i a r l y  t o  m e ,  c l a i m i n g  t h a t  

 25 h e  b u i l d s  h o s p i t a l s ,  o f  w h i c h  I  c a n  t e l l  y o u ,  I  h a v e  
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  1 f o u n d  n o  e v i d e n c e  t h a t  D r .  M a r m u r e a n u  b u i l d s  

  2 h o s p i t a l s .   

  3 B u t  i n  h i s  l i s t  o f  m a n y  q u a l i f i c a t i o n s ,  h e  

  4 t a l k s  a b o u t  b e i n g  a  m e m b e r  o f  t h e  S o c i e t y  f o r  

  5 C a r d i o t h o r a c i c  S u r g e o n s .   

  6 T h a t  w a s  o n e  o f  h i s  q u a l i f i c a t i o n s  a s  t o  

  7 w h y ,  i n  a d d i t i o n  t o  t h e r e  o n l y  b e i n g  o n e  s t a n d a r d  o f  

  8 c a r e ,  h e  w a s  v e r y  w e l l  q u a l i f i e d  t o  t e s t i f y  t o  t h e  

  9 s t a n d a r d  o f  c a r e  o f  e m e r g e n c y  m e d i c i n e  p r o v i d e r s .   

 10 A n d  o n e  o f  t h o s e  q u a l i f i c a t i o n s ,  i n  a d d i t i o n  

 11 t o  b e i n g  o n  c o m m i t t e e s  i n  h o s p i t a l s  t h a t  r e v i e w s  

 12 c o n t e x t  o f  q u a l i t y  o f  c a r e  o f  e m e r g e n c y  p r o v i d e r s ,  

 13 h e  s a i d  a g a i n  w i t h  h i s  m e m b e r s h i p  i n  t h e  S o c i e t y  o f  

 14 C a r d i o t h o r a c i c  S u r g e o n s .   

 15 I n  t h a t  c o n t e x t ,  I  a s k e d  h i m  w h e t h e r  h e  

 16 a g r e e d  t h a t  t h e  K a i s e r  N e w s  a r t i c l e  q u o t e d  t h e  

 17 P r e s i d e n t  o f  t h e  C a l i f o r n i a  S o c i e t y  o f  

 18 C a r d i o t h o r a c i c  S u r g e o n s  t h a t  h e  s u p p o r t e d  t h e  

 19 r e p o r t .   

 20 H e  s u p p o r t e d  t h e  p u b l i c  n a t u r e  o f  t h e  

 21 r e p o r t ,  i n c l u d i n g  w i t h  r e g a r d s  t o  i d e n t i f y i n g  

 22 q u a l i t y  o f  s u r g e o n s .   

 23 D r .  M a r m u r e a n u ,  t o  t h e  j u r y ,  d i s p u t e d  t h a t  

 24 t h e  P r e s i d e n t  o f  t h e  S o c i e t y  o f  C a r d i o t h o r a c i c  

 25 S u r g e o n s  a g r e e d  t h a t  t h e  r e p o r t  s h o u l d  b e  p u b l i s h e d .   
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  1 T h a t  y e t  a g a i n  w a s  a n o t h e r  i n s t a n c e  w h e r e  

  2 t h e  j u r y  h a d  f r o m  D r .  M a r m u r e a n u  s p e c i f i c a l l y  s a y i n g  

  3 t h e  o p p o s i t e  o f  w h a t  t h e  a r t i c l e  i t s e l f  s a i d ,  a n d  

  4 a l l  i n  t h e  c o n t e x t  o f  h i m  b r a g g i n g  a b o u t  h i s  

  5 q u a l i f i c a t i o n s .   

  6 H e  i n s i s t e d  t h a t  t h e  r e p o r t  h a d  n o  c o n t e x t  

  7 o r  n o t h i n g  a t  a l l  t o  d o  w i t h  s u r g i c a l  s k i l l .   A n d  

  8 t h e  C o u r t  m i g h t  r e c a l l  t h a t  D r .  M a r m u r e a n u ,  m y  

  9 r e c o l l e c t i o n  i s  t h a t  a t  s o m e  l e n g t h ,  c e r t a i n l y  i t  

 10 w a s  a  h a l f  a  p a g e  o r  m o r e  i n  t h a t  s a m e  c o n t e x t ,  w e n t  

 11 o n  t o  l i t e r a l l y  s a y  t h a t  t h e  p a t i e n t  u n d e r  w h o s e  

 12 c a r e  d i e d ,  o r  f o l l o w i n g  C A B G  p r o c e d u r e s  b y  h i m  d i e d  

 13 w i t h i n  3 0  d a y s  w e r e  n o t  h i s  p a t i e n t s ,  t h a t  t h e y  w e r e  

 14 o n l y  t h e  p a t i e n t s  o f  t h e  h o s p i t a l .   

 15 W e l l ,  a g a i n ,  t h a t  i s  t h e  o p p o s i t e  o f  w h a t  

 16 t h e  r e p o r t  s a y s .   W h a t  t h e  r e p o r t  s a y s ,  a n d  w h i l e  

 17 t h e  a r t i c l e  m a d e  c l e a r ,  a n d  I  d i d n ' t  s a y  a n y t h i n g  t o  

 18 t h e  c o n t r a r y ,  t h a t  t h e  c o m p l i c a t i o n  p e r i o d  w o u l d  b e  

 19 u p  t o  3 0  d a y s  l a t e r  a f t e r  s u r g e r y .   

 20 N o w h e r e  d i d  I  s a y  i n  f r o n t  o f  t h e  j u r y  t h a t  

 21 t h o s e  p a t i e n t s  t h a t  D r .  M a r m u r e a n u  s a i d  w e r e  h i s  

 22 p a t i e n t s ,  t h a t  t h e  t i m e  p e r i o d  w a s  s h o r t e r ,  o r  w a s  

 23 i m p l i e d  t o d a y  t h a t  t h e y  s o m e h o w  d i e d  o n  t h e  t a b l e ,  

 24 a l l  I  d i d  w a s  a s k  t h e  q u e s t i o n ,  t o  w h i c h  - -  t h a t  

 25 w a s n ' t  e v e n  s p e c i f i c  t o  t h a t  3 0  d a y  p e r i o d  - -  t o  
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  1 w h i c h  D r .  M a r m u r e a n u  w a s  t h e  o n e  w h o  v e r y  

  2 s p e c i f i c a l l y  t o l d  t h e  j u r y  t h a t  t h o s e  p a t i e n t s  w e r e  

  3 n o t  h i s  p a t i e n t s .   

  4 A n d  t h e n ,  a g a i n ,  w e n t  o n  t o  e x p l a i n  h o w  h e  

  5 h a d  n o t h i n g  t o  d o  w i t h  t h e m  u l t i m a t e l y  p a s s i n g  a w a y .   

  6 A n d  I  c o u l d  g o  o n  a n d  o n .   

  7 B u t  t h e  i d e a  t h a t  s o m e h o w  D r .  M a r m u r e a n u  g o t  

  8 t h e  r a w  e n d  o f  t h e  d e a l  i n  f r o n t  o f  t h e  j u r y ,  

  9 b e c a u s e  t h e  j u r y  w a s  l e d  t o  b e l i e v e  w r o n g  

 10 i n f o r m a t i o n  f r o m  m e ,  q u i t e  f r a n k l y  i s  j u s t  t h e  

 11 o p p o s i t e .   

 12 D r .  M a r m u r e a n u  h a s  t h e  b e n e f i t  o f  t e l l i n g  

 13 t h e  j u r y  i n  r e s p o n s e  t o  q u e s t i o n s  a b o u t  t h e  a r t i c l e  

 14 o r  t h e  r e p o r t ,  t h i n g s  t h a t  w e r e  f l a t  o u t  u n t r u e .   

 15 A n d  i t  c a m e  q u i t e  f r a n k l y  r i g h t  o n  t h e  

 16 h e a l s ,  a n o t h e r  e x a m p l e ,  w h i c h  w a s  c e r t a i n l y  n e v e r  

 17 c o r r e c t e d  b y  P l a i n t i f f s '  c o u n s e l ,  t h e  f l a t  o u t  w r o n g  

 18 t e s t i m o n y  b y  D r .  M a r m u r e a n u  r i g h t  b e f o r e  w e  g o t  i n t o  

 19 q u e s t i o n s  a b o u t  h i s  q u a l i f i c a t i o n s ,  w h e r e  I  a s k e d  

 20 h i m  t o  a g r e e  t h a t  D r .  J a c o b s  s a i d  n o  r e a s o n a b l e  

 21 p e r s o n  i n  t h e  E R  w o u l d  h a v e  d o n e  a  C T  a n g i o g r a m ,  a n d  

 22 D r .  M a r m u r e a n u ' s  r e s p o n s e  t o  m e  a b o u t  D r .  J a c o b ' s  

 23 t e s t i m o n y  i n  h i s  d e p o s i t i o n  w a s  t h a t  I  w a s  b e i n g  

 24 u n t r u t h f u l .   

 25 A g a i n ,  b e c a u s e  i t  i s  e x t r i n s i c  e v i d e n c e .   I  

99

AA03156



  1 h a d  t o  r i g h t  t o  a s k  t h e  q u e s t i o n ,  b u t  I  a m  s t u c k  

  2 w i t h  t h e  a n s w e r .

  3 S o  I  w a s  s t u c k  w i t h  t h a t  f a l s e  a n s w e r  

  4 D r .  M a r m u r e a n u  d e m o n s t r a b l y  g a v e ,  t h a t  w a s  f a l s e ,  

  5 a n d  n e v e r  c o r r e c t e d  b y  P l a i n t i f f s '  c o u n s e l ,  a n d  

  6 n e v e r  c o r r e c t e d  b y  D r .  M a r m u r e a n u .   

  7 S o  t h e  j u r y  g o t  a n  u n c h a l l e n g e d  a n s w e r  b y  

  8 D r .  M a r m u r e a n u ,  j u s t  a s  i n  l a r g e  p a r t ,  i n  t h e  

  9 c o n t e x t  o f  m e  a s k i n g  h i m  q u e s t i o n s  a b o u t  t h e  r e p o r t ,  

 10 a n d  a s k i n g  h i m  q u e s t i o n s  a b o u t  t h e  a r t i c l e ,  t h e  j u r y  

 11 g o t  w h a t  h i s  a n s w e r s  w e r e ,  w h i c h  i n  l a r g e  p a r t  w e r e  

 12 j u s t  f l a t  o u t ,  a t  b e s t ,  i n c o r r e c t ,  i f  n o t  p e r j u r y .

 13 T H E  C O U R T : S o  t h i s  a l l  t i e s  i n t o  w h y  y o u  

 14 d o n ' t  b e l i e v e  i t  s u b s t a n t i a l l y  a f f e c t e d ,  o r  i t  

 15 m a t e r i a l l y  a f f e c t e d  t h e  s u b s t a n t i a l  r i g h t s  o f  t h e  

 16 m o v i n g  p a r t y ;  b e c a u s e  a t  t h e  e n d  o f  d a y ,  t h e  

 17 t e s t i m o n y  o f  D r .  M a r m u r e a n u  w a s  f a v o r a b l e  a s  h e  

 18 d i s p u t e d  y o u r  t a k e  o n  t h e  r e p o r t .   

 19 C a n  I  j u s t  i n t e r r u p t  y o u  h e r e  t o  s p e a k  t o  

 20 y o u  w h a t  M r .  A r n t z  a r g u e d ,  w h i c h  i s  c o n t e x t  m a t t e r s ,  

 21 a n d  t h i s  i s  a  s i t u a t i o n  w h e r e  y o u  a r e  a s k i n g  h i m  

 22 t h e s e  q u e s t i o n s ,  a n d  h e  i s  a r g u a b l y  a p p e a r i n g  t o  b e  

 23 d e f e n s i v e  a b o u t  t h e s e  r e s p o n s e s ,  a n d  t h a t  i t  w a s n ' t  

 24 s o m e t h i n g  t h a t  w a s  a b l e  t o  b e  s o r t  o f  a d d r e s s e d  b y  

 25 h i m  i n i t i a l l y ,  a n d  t h a t  t h o s e  t h i n g s  m i g h t  a c t u a l l y  
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  1 m a k e  a  d i f f e r e n c e .   

  2 M R .  W E A V E R :  S u r e .   

  3 B u t  t h e  p o i n t  i s ,  i t  w a s  a d d r e s s e d  b y  h i m .   

  4 I t  i s  n o t  l i k e  h e  d i d n ' t  k n o w  o f  t h e  a r t i c l e  

  5 c o n t r a r y  t o  h i m  g i v i n g  f a l s e  r e s p o n s e s  a b o u t  i t .   

  6 H e  n e v e r  c l a i m e d  - -  i n  f a c t ,  h e  s a i d  - -  I  

  7 s p e c i f i c a l l y  a s k e d  h i m  w h e t h e r  h e  w a s  a w a r e  o f  t h e  

  8 K a i s e r  N e w s  a r t i c l e ,  a n d  h e  s a i d  y e s .

  9 H e  w a s  o b v i o u s l y  a w a r e  o f  t h e  r e p o r t ,  

 10 b e c a u s e  h e  g a v e  h i s  e x p l a n a t i o n s  o f  t h e  r e p o r t ,  

 11 a l b e i t ,  w i t h  f a l s e  a n s w e r s  a b o u t  s o m e  o f  i t .   

 12 S o ,  y e s ,  I  t h i n k  h e  w a s  s u r p r i s e d  t h a t  m a y b e  

 13 a n y b o d y  w e n t  t o  t h e  e f f o r t  a f t e r  G o o g l i n g  h i s  n a m e  

 14 o f  a s k i n g  h i m  q u e s t i o n s  a b o u t  t h i s .   

 15 W e l l ,  m y  p e r c e p t i o n  o f  h i s  p e r s o n a l i t y ,  

 16 i n c l u d i n g  d u r i n g  r e s p o n s e s  o f  f a i r l y  b e n i g n  

 17 q u e s t i o n s  b y  M r .  M c B r i d e ,  w h e r e  t h e  j u r y  w a s  

 18 r e q u e s t e d  t o  s t e p  o u t  i n  o r d e r  t o  g e t  s o m e  

 19 c l a r i f i c a t i o n  o f  w h a t  D r .  M a r m u r e a n u  t h o u g h t  h e  

 20 c o u l d  t e s t i f y  t o  o r  n o t .   

 21 A n d  t h e n  w e  h a d ,  a s  y o u  m i g h t  r e c a l l ,  

 22 t a l k i n g  a b o u t  h i s  p e r s o n a l i t y  a n d  h i s  d e m e a n o r ,  a n d  

 23 h i s  r e s p o n s e ,  a n d  h i s  d e f e n s i v e n e s s ,  y o u  m i g h t  

 24 r e c a l l  t h a t  b e f o r e  w e  e v e n  g o t  i n t o  h e a r t  o f  m y  

 25 q u e s t i o n i n g ,  w e  h a d  a n  i s s u e  a b o u t  h o w  
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  1 D r .  M a r m u r e a n u  l e f t  h i s  t e s t i m o n y  r i g h t  b e f o r e  t h e  

  2 l u n c h  h o u r .

  3 A n d  w h e n  I  w a s  g o i n g  t o ,  I  t h i n k  q u i e t  

  4 r i g h t f u l l y ,  a n d  i n  r e t r o s p e c t ,  I  s h o u l d  h a v e  p u s h e d  

  5 i t  f u r t h e r ,  c h a l l e n g e d  h i m  o n  t h a t ,  a n d  I  l e f t  i t  

  6 a l o n e .   

  7 A n d  y o u  m i g h t  r e c a l l  - -  a n d  m a y b e  i t  i s  o n  

  8 t h e  r e c o r d ,  m a y b e  i t  i s  n o t  - -  w h e n  M r .  A r n t z  s a i d  

  9 h e  t o l d  D r .  M a r m u r e a n u  d u r i n g  t h e  l u n c h  h o u r  w a s  n o t  

 10 t o  t r y  a n d  b e  c u t e  i n  h o w  h e  i s  h a n d l i n g  q u e s t i o n s  

 11 a n d  a n s w e r s .

 12 S o ,  I  a g r e e  t h a t  D r .  M a r m u r e a n u  m a y  h a v e  

 13 b e e n  a  l i t t l e  b i t  t a k e n  a b a c k  b y  t h e  f a c t  t h a t  I  w a s  

 14 a s k i n g  h i m  q u e s t i o n s  a b o u t  a  s t a t e  p u b l i s h e d  r e p o r t  

 15 t h a t  h e  d i d n ' t  l i k e  h o w  h e  a p p e a r e d  i n  i t .   

 16 N o r  d i d  h e  l i k e  h o w  h e  a p p e a r e d  i n  t h e  

 17 a r t i c l e ,  i n c l u d i n g  a  r e f e r e n c e  t o  t h e  f a c t  t h a t  t h e  

 18 p a t i e n t s  d o n ' t  c a r e  a b o u t  t h e  d a t a ,  o n l y  j o u r n a l i s t  

 19 d o ,  w h o  w o u l d n ' t  n o t  w a n t  t h a t  i n f o r m a t i o n  t o  b e  

 20 a t t r i b u t e d  t o  t h e m .   

 21 B u t  t h e  f a c t  t h a t  D r .  M a r m u r e a n u  d i d n ' t  l i k e  

 22 t h e  f a c t  t h a t  I  a s k e d  h i m  a b o u t  i t ,  a n d  t h e r e f o r e  

 23 g a v e  a n s w e r s  a b o u t  i t  a f t e r  i t ,  e n d e d  u p ,  I  t h i n k ,  

 24 i f  a n y t h i n g ,  b e n e f i t i n g  h i m ,  t h a n  i f  h e  w o u l d  h a v e  

 25 a n s w e r e d  i n  a  w a y  t h a t  t h e  r e p o r t  a n d  t h e  a r t i c l e  
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  1 h o n e s t l y  r e f l e c t e d ,  w h i c h  g o e s  - -  s o ,  y e s ,  I  s a y  

  2 f l a t  o u t  D r .  M a r m u r e a n u  d i d  n o t  g e t  t h e  r a w  e n d  o f  

  3 t h a t  d e a l ,  a n d  n e i t h e r  d i d  P l a i n t i f f s  i n  f r o n t  o f  

  4 t h e  j u r y ,  b e c a u s e  D r .  M a r m u r e a n u ' s  a n s w e r s  t o  t h e  

  5 j u r y ,  w e r e  f a v o r a b l e  a n s w e r s  t h a t  h e  c h o s e  t o  g i v e  

  6 t h a t  w e r e  n o t  h o n e s t  a n d  t r u t h f u l  a n s w e r s ,  a n d  

  7 t h a t ' s  i n  t h e  t r a n s c r i p t .   

  8 I t  i s  i n  t h e  r e p o r t .   I t  i s  i n  t h e  a r t i c l e .   

  9 S o  i t  d o e s n ' t  n e e d  t o  b e  q u e s t i o n e d  w h e t h e r  w h a t  t h e  

 10 a n s w e r s  h e  g a v e  a r e  a n s w e r s  t h a t  a r e  d i f f e r e n t  t h a n  

 11 t h e  r e p o r t  a n d  t h e  a r t i c l e ,  b e c a u s e  q u i t e  f r a n k l y  

 12 t h e y  a r e .   

 13 I  m e a n ,  h a d  I  p u r s u e d  i t  f u r t h e r ,  

 14 D r .  M a r m u r e a n u  s a y i n g  t h a t  i n s t e a d  o f  t h e  s u r g e r i e s  

 15 b e i n g  i n  2 0 1 3  a n d  2 0 1 4 ,  w h i c h  m a y b e  w o u l d  h a v e  

 16 e x p l a i n e d  w h y  h e  h a d  a n  s u c h  e x t r a o r d i n a r i l y  h i g h  

 17 c o m p l i c a t i o n  r a t e ,  c o m p a r e d  t o  2 6 5  o t h e r  

 18 c a r d i o t h o r a c i c  s u r g e o n s ,  t h e  a s t o n i s h i n g  t h i n g  t h a t  

 19 h e  r e p r e s e n t e d  w a s  t h a t  h e  h a s n ' t  h a d  a  s i n g l e  

 20 c o m p l i c a t i o n  a s  d e f i n e d  b y  d e a t h  s i n c e  2 0 1 3 .   

 21 W e l l ,  i f  t h a t ' s  t r u e ,  a n d  m y  u n d e r s t a n d i n g  

 22 i s  i t  i s  n o t .   B u t  i f  i t  i s  t r u e ,  a n d  I  d i d n ' t  h a v e  

 23 t h e  e v i d e n c e  t o  s a y  a n y t h i n g  d i f f e r e n t l y ,  i f  t h a t ' s  

 24 t r u e ,  t h a t  a l l  o f  D r .  M a r m u r e a n u ' s  c o m p l i c a t i o n s  

 25 w e r e  i n  o n e  y e a r ,  i n s t e a d  o f  2 ,  w h i c h  c a u s e d  h i m  t o  
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  1 s e c o n d  h i g h e s t  c o m p l i c a t i o n  r a t e  o f  c a r d i o t h o r a c i c  

  2 s u r g e o n s  i n  a l l  o f  C a l i f o r n i a ,  t h a t  i s  e x t r a o r d i n a r y  

  3 t h a t  h e  h a d  t h a t  c o m p l i c a t i o n  r a t e  i n  o n e  y e a r ,  

  4 i n s t e a d  o f  2 .   

  5 S o ,  D r .  M a r m u r e a n u  e v e n  g o t  t h e  b e n e f i t  o f  

  6 t h a t  i n  s a y i n g  t o  t h e  j u r y  h e  h a s n ' t  h a d  a  s i n g l e  

  7 c o m p l i c a t i o n  s i n c e  2 0 1 3 ,  w h e t h e r  a c c u r a t e  o r  n o t ,  h e  

  8 e v e n  g o t  t h e  b e n e f i t  o f  t h e  j u r y ,  i f  t h e y  b e l i e v e  

  9 h i m ,  o f  t h i n k i n g  t h e n  t h a t  i n f o r m a t i o n  t h a t  m a y  b e  

 10 d i f f e r e n t  w a s  i n  f a c t  w h a t  h e  s a i d .   

 11 S o ,  I  t h i n k  t h a t  c e r t a i n l y  t h e r e  w a s  n o  h a r m  

 12 t o  t h e  q u e s t i o n i n g  i n  t h e  s e n s e  o f  D r .  M a r m u r e a n u ' s  

 13 r e s p o n s e s  t o  t h a t .   

 14 I f  a n y t h i n g ,  i t  w a s  i n c o r r e c t  i n f o r m a t i o n  h e  

 15 g a v e  t o  t h e  j u r y  t h a t  f a v o r e d  h i m  i n  t h e  e y e s  o f  

 16 j u r y ,  w h e n  i t  s h o u l d n ' t  h a v e .   

 17 B u t ,  a g a i n ,  g o i n g  t o  h i s  q u a l i f i c a t i o n s ,  n o t  

 18 a s  a  c a u s a t i o n  e x p e r t ,  b u t  a s  s o m e o n e  w h o  h e l d  

 19 h i m s e l f  o u t  a s  h i g h l y  q u a l i f i e d  o n  t h e  i s s u e  o f  t h e  

 20 s t a n d a r d  o f  c a r e  o f  e m e r g e n c y  m e d i c i n e  p h y s i c i a n s ,  

 21 i n  m y  o p i n i o n ,  i s  o v e r r e a c h i n g  o n  t h o s e  

 22 q u a l i f i c a t i o n s .   

 23 O k a y .  

 24 T h e n  w e  m o v e  i n t o  t h e  i s s u e  t h a t  i s  a  l i t t l e  

 25 b i t  d i f f i c u l t  f o r  m e  t o  s w a l l o w ,  w h e r e  t h e  P l a i n t i f f  
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  1 c l a i m s  t h a t  n o t  o n l y  w a s  D r .  M a r m u r e a n u  u n f a i r l y  

  2 c h a l l e n g e d ,  b u t  t h a t  t h e  i n f o r m a t i o n ,  t h e  r e p o r t  a n d  

  3 t h e  a r t i c l e ,  d i d n ' t  g e t  i n  f r o n t  o f  t h e  j u r y  a s  a n  

  4 e x h i b i t  f o r  t h e  j u r y  t o  c o n s i d e r  t h e m s e l v e s .   

  5 W e l l ,  I  h a v e  g o t  t o  t e l l  y o u  t h a t  I  a m  a  

  6 l i t t l e  b i t  o f  t a k e n  a b a c k  b y  t h a t ,  b e c a u s e  I  a m  n o t  

  7 s u r e  w h y  t h a t  w o u l d  b e  a  r e p r e s e n t a t i o n  m a d e  b y  

  8 P l a i n t i f f  t o  t h e  C o u r t ,  w h e n  P l a i n t i f f s  a r e  a w a r e  

  9 t h a t  p r e c i o u s l y  s o  t h e  j u r y  c o u l d  u n d e r s t a n d ,  i n  

 10 l i g h t  o f  D r .  M a r m u r e a n u ' s  i n c o r r e c t  a n s w e r s  t o  t h e  

 11 j u r y ,  w h a t  t h e  t r u t h  w a s  i n  t h e  r e p o r t .

 12 A n d  i n  t h e  a r t i c l e ,  w e  f i l e d  a  r e q u e s t  f o r  

 13 j u d i c i a l  n o t i c e  s o  t h e  j u r y  c o u l d  l o o k  f o r  

 14 t h e m s e l v e s  a t  t h e  r e p o r t  t h a t  p u t  D r .  M a r m u r e a n u  i n  

 15 r e d ,  u n d e r  a  r e d  h e a d i n g  o f  w o r s t ,  6  o t h e r  n a m e s  

 16 n e x t  t o  2 6 5 ,  i d e n t i f i e r s  o f  2 6 5 ,  s o  t h a t  t h e  j u r y  

 17 i t s e l f  c o u l d  r e a d  t h e  e x e c u t i v e  s u m m a r y  t h a t  t a l k s  

 18 a b o u t  t h e  i m p o r t a n c e  o f  t h e  i d e n t i f i c a t i o n  o f  t h e  7  

 19 o u t l i e r s ,  D r .  M a r m u r e a n u  i n c l u d e d ,  t h a t  a l l o w e d  

 20 p a t i e n t s  t o  m a k e  c h o i c e s  a b o u t  t h e  q u a l i t y  o f  c a r e  

 21 t h a t  t h e y  w e r e  r e c e i v i n g .   

 22 T h a t ' s  t h e  S t a t e  o f  C a l i f o r n i a ' s  w o r d i n g ,  

 23 q u a l i t y ,  n o t  m i n e .   S o ,  w e  w a n t e d  t h a t  i n f o r m a t i o n  

 24 i n  f r o n t  o f  t h e  j u r y .   

 25 W e  w o u l d  h a v e  b e e n  h a p p y  t o  h a v e  t h a t  
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  1 i n f o r m a t i o n  i n  f r o n t  o f  t h e  j u r y .   P l a i n t i f f  c o u l d  

  2 h a v e  s t i p u l a t e d  t o  t h a t  e v i d e n c e  b e i n g  i n  f r o n t  o f  

  3 t h e  j u r y .   

  4 W h e n  t h e r e  w a s  n o t h i n g  m o r e  s a i d  a b o u t  

  5 D r .  M a r m u r e a n u ,  w e  w i t h d r a w  i t .   A n d  o n e  o f  t h e  

  6 r e a s o n s  t h a t  I  w i t h d r a w  i t  i s  i n  a  c o n v e r s a t i o n  w i t h  

  7 M r .  H y m a n s o n ,  w h o  i s  b e f o r e  y o u  t o a d y ,  M r .  H y m a n s o n  

  8 t o l d  m e  t h a t  t h e y  w o u l d  o b j e c t  t o  t h a t  r e q u e s t  f o r  a  

  9 j u d i c i a l  n o t i c e  o n  t h e  g r o u n d s  t h a t  h e  b e l i e v e d ,  o r  

 10 P l a i n t i f f  b e l i e v e d  t h a t  i t  w o u l d  c a u s e  t h e  j u r y  t o  

 11 p e r c e i v e  t h a t  t h e  C o u r t  w a s  c o m m e n t i n g  o n  t h e  

 12 e v i d e n c e .   

 13 N o w ,  I  d i d n ' t  a g r e e  w i t h  t h a t .   I  d o n ' t  

 14 t h i n k  t h a t ' s  w h a t  a  r e q u e s t  f o r  j u d i c i a l  n o t i c e  

 15 d o e s ,  b u t  n o t  o n l y  w a s n ' t  I  t o l d  t h a t  P l a i n t i f f  

 16 a c t u a l l y  w a n t e d  t h a t  e v i d e n c e  i n  f r o n t  o f  t h e  j u r y  

 17 f o r  t h e m  t o  d e c i d e  f o r  t h e m s e l v e s  w h o  w a s  b e i n g  

 18 a c c u r a t e ,  I  w a s  t o l d  P l a i n t i f f s  w e r e  g o i n g  t o  o b j e c t  

 19 t o  i t ,  n u m b e r  o n e .   

 20 S o  t o  n o w  h e a r  t h a t  t h e y  w e r e  d i s a d v a n t a g e d  

 21 b e c a u s e  t h e y  d i d n ' t  g e t  i n  f r o n t  o f  t h e m ,  a t  b e s t  

 22 t h e y  w a i v e d  i t ,  i s  n o t  j u s t  l y i n g  i n  w a i t  t o  s e e  h o w  

 23 t h i n g s  t u r n e d  o u t ,  l i k e  n o t  o b j e c t i n g  t o  t h e  o t h e r  

 24 i s s u e s  t h e y  h a v e  n o w  r a i s e d ,  a n d  t h e n  o n l y  b r i n g i n g  

 25 i t  u p  i f  t h e y  l o s t .  
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  1 T h a t ' s  n u m b e r  1 .   

  2 N u m b e r  2 ,  t h i s  C o u r t  m o r e  t h a n  o n c e ,  b u t  

  3 c e r t a i n l y  o n c e  o n  t h e  r e c o r d ,  i n  t h e  r e c o r d ,  

  4 a d d r e s s e d  t h e  i s s u e  o f  w h e t h e r  P l a i n t i f f  b e l i e v e d  

  5 a n y t h i n g  f u r t h e r  n e e d e d  t o  b e  d o n e  w i t h  r e g a r d  t o  

  6 D r .  M a r m u r e a n u ' s  t e s t i m o n y .   

  7 N o w ,  I  a m  o n l y  r e f e r r i n g  t o  t h e  o n e  i n s t a n c e  

  8 t h a t  w a s  d i s c u s s e d  a t  t h e  s e c o n d  b e n c h  c o n f e r e n c e ,  

  9 f o r  l a c k  o f  a  b e t t e r  t e r m  o n  t h e  r e c o r d ,  b e c a u s e  I  

 10 d o n ' t  w a n t  t o  b e y o n d  w h a t  t h e  r e c o r d  s a y s .

 11 B u t  m y  r e c o l l e c t i o n  i s ,  e v e n  a b o v e  a n d  

 12 b e y o n d  t h a t ,  t h e  C o u r t  c e r t a i n l y  e n t e r t a i n e d  a  

 13 w i l l i n g n e s s  t h a t  i f  t h e r e  w e r e  a n  i s s u e  a b o u t  t h e  

 14 q u e s t i o n i n g  o f  D r .  M a r m u r e a n u ,  i n c l u d i n g  t o  t h e  

 15 p o i n t  w h e n  m y  r e c o l l e c t i o n  o f  t h e  C o u r t  s a y i n g  t h a t  

 16 i f  t h e r e  n e e d s  t o  b e  a  c u r a t i v e  i n s t r u c t i o n  o r  

 17 a d m o n i t i o n ,  t h e  C o u r t  w o u l d  e n t e r t a i n  a n y t h i n g  

 18 b e f o r e .   

 19 T h a t  w a s  n e v e r  f o l l o w e d  u p  o n .   T h e  o n l y  

 20 c o n t e x t  t h e n  o n  t h e  r e c o r d ,  a d d i t i o n a l l y ,  w a s  t h a t  

 21 i n  t h e  c o n t e x t  o f  t h e  r e q u e s t  f o r  j u d i c i a l  n o t i c e ,  

 22 t h a t  i t  c o u l d  b e  f u l l y  b r i e f e d  a n d  h a n d l e d .   

 23 W e l l ,  t h e  o n l y  r e a s o n  i t  w a s n ' t  f u l l y  

 24 b r i e f e d  a n d  h a n d l e d  a n y  f u r t h e r  t h a n  t h e  r e q u e s t  f o r  

 25 j u d i c i a l  n o t i c e  i t s e l f  t h a t  r e q u e s t e d  a  h e a r i n g  o n  
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  1 i t ,  w a s  b e c a u s e  o n  t h e  d e f e n s e  s i d e ,  n u m b e r  1 ,  w e  

  2 b e l i e v e d  i t  w a s  a  n o n - i s s u e .   

  3 N u m b e r  2 ,  I  d i d n ' t  t h i n k  t h e  i s s u e  o f  

  4 D r .  M a r m u r e a n u  i n  t h e  b i g  s c h e m e  o f  t h i n g s  w a s  w o r t h  

  5 a  d i s p u t e  a t  t h a t  p o i n t  i n  t h e  t r i a l  t o  h a v e  a  

  6 h e a r i n g  o n  w h e t h e r  t h a t  i n f o r m a t i o n  g o t  i n  f r o n t  o f  

  7 t h e  j u r y .   

  8 I f  I  c o u l d  e v e n  c o n c e d e  t h a t  t h e  i s s u e  o f  

  9 D r .  M a r m u r e a n u  w a s  s t i l l  a n  i s s u e  e i t h e r  t h e n ,  o r  

 10 c e r t a i n l y  w o u l d  b e c o m e  a n  i s s u e  a s  a  b a s i s  f o r  a  

 11 w h o l e  n e w  t r i a l ,  I  w o u l d  h a v e  i n s i s t e d  o n  a  h e a r i n g  

 12 o n  t h e  r e q u e s t  f o r  j u d i c i a l  n o t i c e  f o r  2  r e a s o n s .   

 13 N u m b e r  1 ,  s o  t h a t  t h a t  i n f o r m a t i o n ,  t h a t  

 14 e v i d e n c e  w o u l d  b e  t o  t h e  j u r y  f o r  t h e m  t o  d e c i d e  f o r  

 15 t h e m s e l v e s  i f  i t  w a s  i m p o r t a n t .   

 16 A n d  n u m b e r  2 ,  s o  t h a t  i t  w o u l d  c l e a r  u p  t h e  

 17 d i s p e l ,  o r  a l l o w  t h e  C o u r t  t o  h a n d l e  i n  t h e  C o u r t ' s  

 18 v i e w ,  w h e t h e r  t h e r e  n e e d e d  t o  b e  a n  a d m o n i t i o n ,  a n d  

 19 w h e t h e r  t h e r e  n e e d e d  t o  a  c u r a t i v e  i n s t r u c t i o n  i f  

 20 a n y ,  w h e t h e r  t h e r e  n e e d e d  t o  b e  a n y  c l a r i f i c a t i o n ,  

 21 f o r  t h e  e x a c t  r e a s o n s  t h a t  a l l  o f  t h e  c a s e s  t a l k  t o ,  

 22 w h i c h  i s  t h e  t i m e  t o  r a i s e  t h o s e  k i n d  o f  i s s u e s  i s  

 23 n o t  a f t e r  t h e r e  i s  a  v e r d i c t ,  a n d  t h e n  t h e  l o s i n g  

 24 s i d e  t o  s a y ,  w e l l ,  i n  r e t r o s p e c t ,  t h e  C o u r t  s h o u l d  

 25 h a v e  d o n e  s o m e t h i n g  d i f f e r e n t .
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  1 I  s h o u l d  h a v e  d o n e  s o m e t h i n g  d i f f e r e n t .  T h i s  

  2 s h o u l d  h a v e  b e e n  h a n d l e d  d i f f e r e n t l y .   

  3 I f  I  w o u l d  h a v e  d r e a m e d  t h a t  I  w o u l d  

  4 e n c o u n t e r  a n y t h i n g  o t h e r  t h a n  a  f i g h t  i n  g e t t i n g  t h e  

  5 r e p o r t  a n d  t h e  a r t i c l e  i n  f r o n t  o f  t h e  j u r y ,  w h i c h  

  6 i s  w h a t  I  w a n t e d ,  b e c a u s e  I  w a n t e d  t h e  j u r y  t o  s e e  

  7 w h a t  D r .  M a r m u r e a n u  s a i d  d i f f e r e n t l y  t h a n  w h a t  t h e  

  8 r e p o r t  a n d  t h e  a r t i c l e  s a i d ,  n o t  o n l y  w o u l d  I  n o t  

  9 h a v e  w i t h d r a w n  i t ,  b u t  I  w o u l d  h a v e  f o r c e d  t h e  i s s u e  

 10 s o  t h a t  t h e  C o u r t  h a d  t o  d e t e r m i n e  w h e t h e r  o r  n o t  i t  

 11 g o t  i n  f r o n t  o f  t h e  j u r y .   

 12 B u t  c e r t a i n l y  p a r t  a n d  p a r c e l  o f  w h e t h e r  i t  

 13 g o t  i n  f r o n t  o f  t h e  j u r y  w o u l d  h a v e  b e e n  w h a t  w e  a r e  

 14 t a l k i n g  a b o u t  t o d a y ,  w a s  w h e t h e r  D r .  M a r m u r e a n u ' s  

 15 t e s t i m o n y  w a s  a c c u r a t e .   

 16 W h e t h e r  t h e  q u e s t i o n i n g  o f  h i m  w a s  a c c u r a t e ,  

 17 w h e n  i t  w a s  a l l  f r e s h ,  a n d  w h e n  i t  c o u l d  a l l  b e  

 18 h a n d l e d ,  a n d  b e f o r e ,  a f t e r  t h e  f a c t ,  i n c l u d i n g  i n  a  

 19 r e p l y ,  t h e  n e w  i s s u e s  t h a t  a r e  r a i s e d  w i t h  r e g a r d  t o  

 20 t h a t .   

 21 S o  i n  g e n e r a l ,  t h a t ' s  w h a t  I  w o u l d  s a y  w i t h  

 22 r e g a r d  t o  D r .  M a r m u r e a n u .   

 23 O n e  t h i n g  t h a t  I  h a d  i n t e n d e d  t o  a d d ,  b u t  i t  

 24 i s  i m p o r t a n t  o n  t h e  r e c o r d ,  b e c a u s e  i t  k e p t  c o m i n g  

 25 u p  a g a i n  t o d a y ,  i s  t h e  a c c u s a t i o n  o f  d e c e p t i o n  b y  
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  1 m e ,  w h i c h  I  t a k e  v e r y  p e r s o n a l l y .   

  2 A n d  M r .  A r n t z  w a s  c o r r e c t  t h a t  h e  w a s  

  3 a d m o n i s h e d  b y  t h e  C o u r t ,  i n c l u d i n g  d u r i n g  c l o s i n g  

  4 a r g u m e n t ,  t o  s t o p  r e f e r r i n g  t o  m e  a s  b e i n g  

  5 d e c e i t f u l .   

  6 I n  t h i s  i n s t a n c e  h e  s a i d  t o d a y  b y  s a y i n g  t h e  

  7 r e p o r t  s a y s  h e  w a s  t h e  7  w o r s t  s u r g e o n ,  w h i c h  i s  n o t  

  8 w h a t  I  s a i d ,  a n d  i t  i s  n o t  w h a t  t h e  r e p o r t  s a i d .   

  9 B u t  I  w i l l  j u s t  a d d  t h i s ,  i f  t h e r e  w e r e  

 10 g o i n g  t o  b e  a n  i s s u e  o f  m i s c o n d u c t  g i v i n g  a r i s e  t o  a  

 11 n e w  t r i a l ,  n u m b e r  1 ,  w h a t  t h e  c a s e  l a w  s a y s  i s  t h e  

 12 t y p e  o f  p e r s o n a l  a t t a c k s  t h a t  t h e  C o u r t  c o n s t a n t l y ,  

 13 o r  a t  l e a s t  s e v e r a l  t i m e s ,  i n c l u d i n g  d u r i n g  c l o s i n g  

 14 a r g u m e n t s ,  a d m o n i s h e d  M r .  A r n t z  o n ,  w o u l d  b e  t h e  

 15 t y p e  o f  m i s c o n d u c t  t h a t  r i s e s  t o  t h e  l e v e l  o f  a  n e w  

 16 t r i a l ,  n u m b e r  1 .   

 17 N u m b e r  2 ,  P l a i n t i f f s  a r e  n o t  c o m i n g  t o  t h i s  

 18 c l a i m  o f  a s s e r t i n g  m i s c o n d u c t  b y  m e  w i t h  c l e a n  

 19 h a n d s ,  n o t  o n l y  f o r  a c c u s i n g  m e  o f ,  b u t  a s  w e  a l l  

 20 k n o w ,  t h e r e  w e r e  m u l t i p l e  t i m e s  w h e r e  M r .  H y m a n s o n  

 21 a n d  M r .  A r n t z  s a i d  t o  t h e  j u r y ,  a s  a n  o f f i c e r  o f  t h e  

 22 C o u r t ,  y o u  c a n  a c c e p t  w h a t  I  s a y  a s  t r u e ,  m y  

 23 r e p r e s e n t a t i o n ,  b e c a u s e  a s  a n  o f f i c e r  o f  t h e  C o u r t ,  

 24 i t  h a s  t o  b e  t r u e .   

 25 A n d  t h e n  w h a t  d i d  t h e y  d o ,  t h e y  g a v e  
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  1 i n c o r r e c t  i n f o r m a t i o n .   O n e  t h a t  c o m e s  t o  m i n d  i s  

  2 w h e n  M r .  A r n t z  r e p r e s e n t e d  t o  D r .  B a r c a y  t h a t  

  3 D r .  M a r m u r e a n u  s a i d  t h e  5  P ' s  w e r e  i m p o r t a n t ,  w h i c h  

  4 i s ,  a s  w e  p o i n t e d  o u t  i n  c l o s i n g  a r g u m e n t ,  w a s  t h e  

  5 e x a c t  o p p o s i t e  t e s t i m o n y  t h a t  D r .  M a r m u r e a n u  

  6 a c t u a l l y  g a v e ,  s o  t h a t  r e p r e s e n t a t i o n  t o  t h e  j u r y  t o  

  7 t a k e  a s  t r u e  b e c a u s e  i t  i s n ' t  t r u e ,  b e c a u s e  

  8 M r .  A r n t z  a s  a n  o f f i c e r  o f  t h e  C o u r t  i s  t y p e  o f  

  9 m i s c o n d u c t  t h a t  h a d  P l a i n t i f f s  w o n ,  w o u l d  g i v e  u s  a  

 10 n e w  t r i a l .   

 11 A n o t h e r  e x a m p l e  - -  

 12 T H E  C O U R T :   M r .  W e a v e r ,  b e f o r e  y o u  g o  t o  

 13 a n o t h e r  e x a m p l e ,  I  a m  g o i n g  a s k  y o u  t o  i n d u l g e  m e  

 14 t h a t  w e  n o t  c o n t i n u e  d o w n  t h i s  d i s c o u r s e ,  b e c a u s e  a s  

 15 m u c h  a s  I  t h i n k  y o u  h a v e  p o i n t e d  o u t  w h y  i t  i s  

 16 p r o b l e m a t i c  f o r  y o u  t o  h e a r  t h e m  i n d i c a t e  t h a t  y o u  

 17 h a v e  b e e n  d e c e i t f u l ,  i t  i s  g o i n g  t o  b e g  t h e  s a m e  

 18 r e a c t i o n  f r o m  t h e m .

 19 A n d  I  r e a l l y  w a n t  t o  k e e p  t h i s  a r g u m e n t  o n  

 20 p o i n t ,  w h i c h  i s  P l a i n t i f f  h a s  r a i s e d  e s s e n t i a l l y  2  

 21 p o i n t s  f o r  w h y  a  n e w  t r i a l  m a y  b e  w a r r a n t e d .   

 22 A n d ,  y e s ,  t h e r e  a r e  s u b - c o m p o n e n t s  o f  t h a t ,  

 23 a n d  o n e  o f  t h e  s u b - c o m p o n e n t s  o f  t h a t  h a s  t o  d o  w i t h  

 24 p e r h a p s  a n  a l l e g a t i o n  o f  y o u  w i t h h o l d i n g  a n d / o r  n o t  

 25 b e i n g  h o n e s t  w i t h  t h e s e  t h i n g s ,  a n d  I  d o n ' t  t a k e  a n y  
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  1 o f  t h o s e  a c c u s a t i o n s  l i g h t l y .   

  2 O n  t h e  o t h e r  h a n d ,  t h e  o t h e r  a r g u m e n t  r a i s e d  

  3 i s s u e s  o f  w h e t h e r  M r .  A r n t z  h a d  w i t h h e l d  a n d  w a s  

  4 b e i n g  h o n e s t .   

  5 I  t h i n k  h e  i s  r i g h t  t o  s o r t  o f  p o i n t  o u t  

  6 t h a t  w e  h a v e  a  s o m e w h a t  s i m i l a r  o v e r a r c h i n g  i s s u e  

  7 u n d e r p i n n i n g  b o t h  o f  t h e s e  i s s u e s .   

  8 B u t  a t  e n d  o f  t h e  d a y ,  I  r e a l l y  j u s t  w a n t  t o  

  9 s t i c k  w i t h  t h e  s t a n d a r d .   I  a l s o  a m  c o g n i z a n t  t h a t  

 10 w e  a r e  g e t t i n g  c l o s e  t o  n o o n ,  a n d  w h i l e  I  d o  h a v e  

 11 t h e  l u x u r y  t o  g o  a  l i t t l e  b i t  i n t o  t h e  n o o n  h o u r ,  I  

 12 d o n ' t  h a v e  t h e  l u x u r y  t o  g o  v e r y  f a r .   

 13 A n d  I  w a n t  t o  l e t  y o u  h a v e  a n  o p p o r t u n i t y  t o  

 14 m a k e  s u r e  t h a t  y o u  h a v e  c o n c l u d e d ,  b u t  I  a l s o  w a n t  

 15 t o  g i v e  M s .  H u e t h  a n  o p p o r t u n i t y  t o  r e s p o n d .   

 16 A n d  t h e n ,  i t  w a s  a s k e d ,  a n d  I  d o n ' t  k n o w  i f  

 17 y o u  h a d  y e t  l e f t  t h e  p h o n e ,  b u t  i t  a s k e d  a s  w e  w e r e  

 18 s t a r t i n g  o u r  b r e a k ,  i f  M r .  H y m a n s o n  c a n  p r o v i d e  t h e  

 19 f i n a l  r e m a r k s  o n  t h i s  p o i n t ,  a n d  I  i n d i c a t e d  t h a t  I  

 20 d i d  n o t  h a v e  a  p r o b l e m  w i t h  t h a t .   

 21 H e  i s  h e r e ,  a n d  h e  h a s  s o m e  t h o u g h t s  o n  

 22 t h a t ,  a n d  y o u  d i d  r a i s e  s o m e  i s s u e s  o f  h i s  a r g u m e n t s  

 23 a s  w e l l  d u r i n g  y o u r  r e m a r k s ,  s o  I  a m  g o i n g  t o  a l l o w  

 24 t h a t .   

 25 B u t  d o  y o u  h a v e  a n y  f i n a l  r e m a r k s  t h a t  y o u  
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  1 w o u l d  l i k e  t o  m a k e  a t  t h i s  t i m e ?

  2 M R .  W E A V E R :  T h a n k  y o u ,  Y o u r  H o n o r .   

  3 P a r t  o f  t h e  c o n t e x t  o f  w h y  I  w a s  r a i s i n g  

  4 t h o s e  i s s u e s  a s  w e l l  i s  i n  t h e  c o n t e x t  o f  w h a t  t h e  

  5 s t a n d a r d  i s ,  w h i c h  i s  c l a i m s  t h a t  i f  t h e r e  w a s  a n  

  6 e r r o r  i n  t h e  C o u r t  a l l o w i n g  t h e  q u e s t i o n i n g ,  w h i c h  I  

  7 d o n ' t  b e l i e v e  t h a t  t h e r e  w a s ,  f o r  t h e  r e a s o n s  t h a t  

  8 w e  h a v e  p o i n t e d  o u t  i n  o u r  p a p e r s ,  a n d  t h a t  I  h a v e  

  9 a r g u e d  t o d a y ,  t h e  i d e a  t h a t  t h e r e  i s  n o  o t h e r  

 10 r e a s o n a b l e  e x p l a n a t i o n  f o r  t h e  v e r d i c t ,  I  d o n ' t  

 11 t h i n k  i s  a c c u r a t e .   

 12 A n d  w h e r e  I  w a n t  t o  j u s t  t i e  t h o s e  l a s t  

 13 p o i n t s  i n t o  i s  t h a t  t h e  j u r y  o v e r  2  a n d  a  h a l f  

 14 w e e k s ,  w i t h  m a n y  w i t n e s s e s ,  c o n s i d e r e d  a l l  k i n d s  o f  

 15 e v i d e n c e ,  s o m e  t h a t  w e  c a n  d i s p u t e  o n  e i t h e r  s i d e  

 16 w h e t h e r  i t  w a s  " a c c u r a t e  o r  n o t . "   

 17 B u t  t h e  p o i n t  t h a t  I  a m  t r y i n g  t o  m a k e  i s  

 18 t h a t  t h e  i d e a  s o l e l y  t h a t  m y  q u e s t i o n i n g  o f  

 19 D r .  M a r m u r e a n u  c a u s e d  P l a i n t i f f s  t o  l o s e  t h e  c a s e .

 20 A n d  t h a t  h a d  I  n o t  b e e n  p e r m i t t e d  t o  

 21 q u e s t i o n  D r .  M a r m u r e a n u ,  a n d  h a d  D r .  M a r m u r e a n u  n o t  

 22 b e e n  a l l o w e d  t o  a n s w e r ,  t h a t  t h e  v e r d i c t  w o u l d  h a v e  

 23 b e e n  d i f f e r e n t ,  b e c a u s e  t h e r e  i s  n o  e x p l a n a t i o n  f o r  

 24 t h e  v e r d i c t ,  o t h e r  t h a n  t h e  j u r y  d e c i d i n g  b a s e d  o n  

 25 t h e  q u e s t i o n i n g  o f  D r .  M a r m u r e a n u  i n  t h a t  w a y ,  s o  
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  1 t h e r e  n e e d e d  t o  b e  a  d e f e n s e  v e r d i c t ,  I  d o n ' t  t h i n k  

  2 i t  i s  e v e n  p l a u s i b l e ,  q u i t e  f r a n k l y ,  l e t  a l o n e  

  3 c l e a r .   

  4 S o  I  w o u l d  j u s t  l e a v e  i t  w i t h  t h a t ,  Y o u r  

  5 H o n o r .   

  6 T h a n k  y o u .

  7 T H E  C O U R T :   T h a n k  y o u .

  8 M s .  H u e t h ,  i s  t h e r e  a n y t h i n g  t o  a d d  w i t h  

  9 r e g a r d  t o  t h i s  a r g u m e n t ?

 10 M S .  H U E T H :  N o ,  Y o u r  H o n o r ,  I  t h i n k  

 11 M r .  W e a v e r  h a n d l e d  i t  q u i t e  t h o r o u g h l y .

 12 T H E  C O U R T : M r .  H y m a n s o n ,  a s  I  i n d i c a t e d ,  

 13 I  w o u l d  g i v e  y o u  t h e  o p p o r t u n i t y  t o  m a k e  t h e  f i n a l  

 14 r e m a r k s  h e r e .   

 15 M R .  P H I L I P  H Y M A N S O N :  Y o u r  H o n o r ,  I  w i l l  b e  

 16 b r i e f .   

 17 I  t h i n k  c o u n s e l  g a v e  y o u  - -  o p p o s i n g  c o u n s e l  

 18 g a v e  y o u  t h e  r e a s o n  w h y  g r a n t i n g  a  n e w  t r i a l  i s  

 19 a p p r o p r i a t e .   

 20 H e  s a i d  i n  h i s  c o m m e n t s  t o d a y  t h a t  t h e  

 21 a r t i c l e  w e  h a v e  b e e n  t a l k i n g  a b o u t ,  h e  w a n t e d  t o  

 22 h a v e  t h a t  a r t i c l e  i n  f r o n t  o f  t h e  j u r y .   

 23 H e  a s k e d  t h a t  w e  s t i p u l a t e  a f t e r  i t  c a m e  i n  

 24 t o  t h a t  a r t i c l e .   H e  w a n t e d  y o u  t o  t a k e  j u d i c i a l  

 25 n o t i c e  o f  t h a t  a r t i c l e .   
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  1 W h e n  h e  f i r s t  s p o k e  o f  t h a t  a r t i c l e ,  a n d  

  2 w a n t i n g  t o  a s k  s o m e  q u e s t i o n s  r e l a t e d  t o  t h a t  

  3 a r t i c l e ,  w e  o b j e c t e d  o n  f o u n d a t i o n  a t  t h e  b e n c h .   

  4 A n d  t h a t  f o u n d a t i o n  w a s  s u f f i c i e n t  t o  n o t e  

  5 t h a t  a l l o w i n g  d i s c u s s i o n  o f  t h a t  d o c u m e n t ,  a n d  

  6 a l l o w i n g  t h e  a d m i s s i b i l i t y  o f  t h a t  d o c u m e n t  w o u l d  b e  

  7 e r r o r .   I n  f a c t ,  i t  w o u l d  b e  r e v e r s i b l e  e r r o r .   

  8 A n d  t h e  r e a s o n  f o r  t h a t ,  Y o u r  H o n o r ,  i s  t h a t  

  9 c o u n s e l  a l s o  s a i d  t h a t  a n y o n e  c o u l d  h a v e  G o o g l e d  

 10 t h i s  d o c t o r  a n d  g o t  t h i s  i n f o r m a t i o n .   

 11 A n d  t h e  w a y  d e f e n s e  p u t s  t o g e t h e r  t h e s e  t y p e  

 12 o f  c a s e s ,  t h e y  h a v e  a  b o o k  o n  t h e s e  e x p e r t s ,  a n d  

 13 t h e y  h a v e  p r o b a b l y  h a d  t h i s  i n f o r m a t i o n  a  y e a r  a g o .   

 14 A n d  c e r t a i n l y  c o u n s e l  h a d  t h a t  i n f o r m a t i o n .   

 15 W h e t h e r  h e  h a d  i t  b e f o r e  h e  w a s  d e p o s e d  o r  n o t ,  

 16 n o b o d y  k n o w s .   I t  d o e s n ' t  r e a l l y  m a t t e r .   

 17 B u t  T r i a l  E v i d e n c e  1 0 1  i s ,  i f  y o u  a r e  g o i n g  

 18 u s e  a  d o c u m e n t ,  a n d  i f  y o u  w a n t  t o  g e t  a  d o c u m e n t  

 19 i n t o  e v i d e n c e ,  t h e n  y o u  b e t t e r  l i s t  t h a t  a s  a n  

 20 e x h i b i t ,  j u s t  l i k e  y o u  b e t t e r  l i s t  a  w i t n e s s  a s  a n  

 21 e x h i b i t .   

 22 T H E  C O U R T :   A r e n ' t  w e  t a l k i n g  a b o u t  

 23 s o m e t h i n g  t h a t ' s  h a p p e n i n g  i n  t h e  f l o w  o f  t h e  c a s e ?   

 24 M R .  H Y M A N S O N :   T h e r e  i s  n o  f l o w  h e r e ,  Y o u r  

 25 H o n o r ,  I  d i s a g r e e .  T h e r e  i s  n o  f l o w .   
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  1 T h e y  a r e  s i t t i n g  t h e r e  w i t h  t h i s  d o c u m e n t ,  

  2 a n d  t h e y  w a n t  t o  u s e  t h a t  d o c u m e n t .   T h e y  d o n ' t  c a r e  

  3 w h a t  M r .  A r n t z  i s  s a y i n g .   

  4 A l l  t h e y  w a n t  i s  t o  g e t  i t  i n  t o  s a y i n g  h o w  

  5 g r e a t  h e  i s ,  a n d  t h e y  t h i n k  t h e y  u s e  t h i s  C a l i f o r n i a  

  6 r e p o r t  t h a t  t h e y  b e e n  s i t t i n g  w i t h  l o n g  b e f o r e  t h e y  

  7 d e p o s e d  h i m ,  l o n g  b e f o r e  a n y t h i n g .   

  8 I t  i s  o u t  t h e r e .  A n y o n e  c o u l d  G o o g l e  t h i s .   

  9 S o  h e  s a y s ,  w e l l ,  i f  I  w e r e  t o  u s e  i t  - -  h e  s a i d  

 10 t h a t  i n  h i s  p l e a d i n g s ,  Y o u r  H o n o r .  

 11 I  c o u l d n ' t  r e a l l y  u s e  t h e  a r t i c l e ,  b e c a u s e  

 12 i t  i s  e x t r i n s i c  e v i d e n c e ,  a n d  i t  w o u l d n ' t  b e  

 13 a d m i s s i b l e .   

 14 N o w  h e  i s  s a y i n g ,  I  r e a l l y  w a n t e d  t h a t  i n  

 15 f r o n t .   T h e y  w a n t e d  u s  t o  s t i p u l a t e .   W e l l ,  w e  

 16 o b j e c t e d  o n  f o u n d a t i o n .   

 17 A n d ,  Y o u r  H o n o r ,  I  w a s  s h o c k e d ,  t o  b e  

 18 h o n e s t ,  t h a t  y o u  g r a n t e d  c o u n s e l  t h e  a b i l i t y  t o  

 19 i n q u i r e  t h a t  l i n e  o f  q u e s t i o n i n g .   

 20 I  c a m e  b a c k  a n d  a s k e d ,  w h e r e  i s  t h e  m o t i o n  

 21 i n  l i m i n e ;  w h e r e  i s  t h e  d o c u m e n t .   I  w a s  t o l d  w e  

 22 d o n ' t  h a v e  a n y  d o c u m e n t .   I t  d o e s n ' t  e x i s t .   W e  h a v e  

 23 n e v e r  s e e n  i t .   

 24 A n d  I  a t  t h a t  p o i n t ,  I  s a i d  y o u  h a v e  a  

 25 m i s t r i a l .   A n d  t o  b e  h o n e s t ,  Y o u r  H o n o r ,  I  a t t r i b u t e  
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  1 i t  t o  y o u r  f e v e r .   

  2 T H E  C O U R T :   I  c a n ' t  c o m p l e t e l y  s u g g e s t  - -  I  

  3 n e v e r  h a d  a  f e v e r ,  b u t  I  c o u l d  n o t  b r e a t h e .   

  4 M R .  P H I L I P  H Y M A N S O N :  I  w a s  v e r y  c o n c e r n e d ,  

  5 b e c a u s e ,  Y o u r  H o n o r ,  t e a c h i n g  t h r o u g h o u t  t h e  c o u n t r y  

  6 o n  t r i a l  a d v o c a c y ,  I  h a v e  d o n e  i t  a l l  o v e r  t h e  

  7 n a t i o n .

  8 I  h a v e  d o n e  i t  f o r  A B O D A .  I  h a v e  d o n e  i t  f o r  

  9 G R I .  I  h a v e  d o n e  i t  f o r  A B A .   1 0 1 ,  y o u  h a v e  g o t  t h e  

 10 e v i d e n c e ,  a n d  t h e  e v i d e n c e  i s  w h a t  y o u  c a n  u s e .   

 11 Y o u  h a v e  g o t  t h e  w i t n e s s e s ,  a n d  t h o s e  a r e  

 12 t h e  w i t n e s s e s  t h a t  y o u  c a n  u s e .   I t  i s  o n l y  u n d e r  

 13 v e r y  u n u s u a l  c i r c u m s t a n c e s  t h a t  y o u  c a n  g o  b e y o n d  

 14 t h a t  s c o p e .   

 15 A n d  w h e n  w e  o b j e c t e d  o n  f o u n d a t i o n ,  w e  h a d  

 16 n o  i d e a  w h a t  t h e  a r t i c l e  w a s .   H e  h a d  e v e r y  i d e a  

 17 w h a t  t h a t  a r t i c l e  w a s .   

 18 H e  d o e s  s a y ,  Y o u r  H o n o r  - -  h e  s a i d  t h a t  h e  

 19 n e v e r  s a i d  i t  - -  h e  s p e c i f i c a l l y  s a i d  o n  p a g e  2 9  o f  

 20 t h e  t e s t i m o n y ,  i n  2 0 1 7 ,  i n  t h e  S t a t e  o f  C a l i f o r n i a ,  

 21 d o  y o u  d e c l a r e  t h a t  y o u  a r e  o n e  o f  t h e  7  w o r s t  

 22 c a r d i o v a s c u l a r  s u r g e o n s  i n  t h e  e n t i r e  s t a t e  o f  

 23 h u n d r e d s ,  c o r r e c t ?   

 24 A n d ,  l a d i e s  a n d  g e n t l e m e n ,  t h e  i m p a c t  o f  

 25 t h a t ,  t h e  j u r y  w a s  l o o k i n g  a t  t h i s  g u y ,  w h o  t u r n e d  
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  1 o u t  t o  b e  o u r  o n l y  w i t n e s s ,  a s  s o m e  D r .  D e a t h .

  2 T H E  C O U R T : Y o u r  o n l y  e x p e r t  w i t n e s s .   

  3 M R .  P H I L I P  H Y M A N S O N :   O u r  o n l y  e x p e r t  i s  

  4 s o m e  D r .  D e a t h .   

  5 W h a t e v e r  h e  d i d  o r  s a i d  w a s  g o i n g  t o  b e  

  6 s c a r r e d  b y  t h a t ,  a n d  c o u n s e l  c o n t i n u e d .  

  7 T H E  C O U R T :   B u t ,  c o u n s e l ,  a s  y o u  s a i d ,  y o u  

  8 a r e  a  v e r y  s k i l l e d ,  v e r y  s k i l l e d  a t t o r n e y  a n d  t r i a l  

  9 a t t o r n e y ,  a n d  y o u  t e a c h  t h e s e  t h i n g s .   

 10 Y o u  k n o w  a s  w e l l  a s  I  d o  t h a t  s i t u a t i o n s  

 11 o c c u r  w h e r e  w i t n e s s e s  g e t  k n o c k e d  d o w n  a n d  h a v e  t o  

 12 b e  r e h a b i l i t a t e d .

 13 A n d  M r .  W e a v e r  h a s  j u s t  g o n e  t h r o u g h  a  

 14 l i t a n y  o f  c i r c u m s t a n c e s  o f  y o u r  e x p e r t ' s  t e s t i m o n y ,  

 15 w h e r e  h e  m a d e  m a n y  r e m a r k s  t h a t  w o u l d  b e  c o n s i d e r e d  

 16 r e h a b i l i t a t i v e  a r g u a b l y ,  a n d  a l s o  w h e t h e r  t h e y  w e r e  

 17 t r u e  o r  n o t  w e r e  f a v o r a b l e  t o  h i m .   

 18 S o  I  r e a l l y  - -  I  n e e d  t o  p u t  t h i s  i n t o  

 19 c o n t e x t .   I  a l m o s t  w a n t  t o  s a y ,  l e t ' s  j u s t  c o n c e d e  

 20 t h a t  I  s c r e w e d  u p ,  a n d  I  s h o u l d  n o t  h a v e  l e t  t h i s  

 21 h a p p e n ,  o k a y ?

 22 M R .  P H I L I P  H Y M A N S O N :  W e  w i l l  s t i p u l a t e .

 23 T H E  C O U R T : I  a m  n o t  s a y i n g  I  d i d  t h a t ,  

 24 b u t  I  a m  s a y i n g ,  I  w a n t  t o  a l m o s t  d o  t h a t  t o  m o v e  

 25 t h i s  a r g u m e n t  a l o n g ,  b u t  I  a m  n o t  g o i n g  t o  s h o r t c u t  
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  1 y o u  o n  y o u r  a r g u m e n t .

  2 I  w a n t  y o u  t o  h i g h l i g h t  i t ,  b u t  w e  a r e  s o  

  3 m u c h  e m p h a s i z i n g  l i k e  w h a t  h a p p e n e d  w i t h  t h i s  

  4 a r t i c l e ,  a n d  I  s t i l l  n e e d  i t  t o  b e  t i e d  b a c k  i n t o  

  5 t h e  e n t i r e  c o n t e x t  o f  D r .  M a r m u r e a n u  d i s p u t i n g  w h a t  

  6 w a s  i n  i t .

  7 D r .  M a r m u r e a n u  m a k i n g  m a n y ,  m a n y  c o m m e n t s  

  8 a b o u t  d i f f e r e n c e s .  M r .  A r n t z  p o i n t i n g  o u t  t h a t  t h e  

  9 w a y  t h a t  t h a t  o c c u r r e d ,  m a y b e  h e  i s  s t i l l  l o o k e d  a t  

 10 - -  b u t  y o u  a l l  a r e  a r g u i n g  t o  m e  l i k e  t h e  m o m e n t  

 11 M r .  W e a v e r  m a d e  h i s  c o m m e n t  t h a t  t h e  j u r o r s  h a t e d  

 12 y o u r  g u y ,  a n d  t h a t  w a s  i t .   A n d  t h e r e ' s  f o r  s u r e  n o  

 13 e v i d e n c e  o f  t h a t .   

 14 I  c a n n o t  r e c o g n i z e  t h a t  t h a t  w o u l d  b e  t h e  

 15 c a s e  f r o m  t h e  t o t a l i t y  o f  t h i s  t r i a l ,  a n d  t h e  

 16 c i r c u m s t a n c e s  t h a t  w e  h a d ,  a n d  t h a t  t e s t i m o n y ,  a n d  

 17 t h e  j u r o r s '  q u e s t i o n s  t h e r e a f t e r ,  a n d  t h e  w h o l e  

 18 c i r c u m s t a n c e s .   

 19 S o  I  a m  t r y i n g  t o  k e e p  t h i s  s o m e w h e r e  i n  t h e  

 20 s e m b l a n c e  o f  t h e  C o u r t  w i l l  h a v e  t o  m a k e  t h e  c a l l ,  

 21 d i d  i t  m a k e  t h e  m i s t a k e ;  a n d  i f  i t  m a d e  t h e  m i s t a k e ,  

 22 d i d  i t  a g a i n ,  b a c k  t o  t h e  p a r l a n c e  o f  t h e  r u l e  a s  i t  

 23 s i t s  t o d a y ,  m a t e r i a l l y  a f f e c t  t h e  s u b s t a n t i a l  r i g h t s  

 24 o f  t h e  m o v i n g  p a r t y .

 25 T h a t  i s  w h a t  I  w a n t  t o  f o c u s  o n .   I  a m  n o t  
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  1 g o i n g  t o  s t o p  y o u  f r o m  d o i n g  i t ,  c o v e r i n g  i t  t h e  w a y  

  2 y o u  w a n t  t o  c o v e r  i t ,  b u t  f o c u s i n g  o n ,  y o u  k n o w ,  

  3 w h a t  e x a c t l y  M r .  W e a v e r  s a i d ,  a n d  w h a t  e x a c t l y  w h a t  

  4 w a s  i n  t h e  a r t i c l e  i s  a  p o i n t .

  5 B u t  r e a l l y  I  t h o u g h t  t h i s  w r a p  u p  w a s  g o i n g  

  6 t o  b e  h o w  w e  c a n  b e  s u r e  t h a t  t h e  r u l e  h a s  b e e n  

  7 i m p l i c a t e d .

  8 H o w  w e  c a n  b e  s u r e  t h a t  t h e  n e w  t r i a l  i s  

  9 r e q u i r e d .   

 10 M R .  P H I L I P  H Y M A N S O N :  R i g h t .   

 11 T h e  o b j e c t i o n  o n  f o u n d a t i o n  w a s  s u f f i c i e n t  

 12 f o r  t h e  r e c o r d ,  f o r  i t  t o  b e  r e q u i r e d  t o  h a v e  a  

 13 m i s t r i a l ,  p r o v i d e d  t h e  i n f o r m a t i o n .   

 14 W h a t  c o u n s e l  d i d ,  c o u n s e l  k n e w  e x a c t l y  w h a t  

 15 h e  w a s  g o i n g  t o  d o .   H e  h a d  t h e  d o c u m e n t .   

 16 I f  h e  h a d  t h a t  d o c u m e n t ,  Y o u r  H o n o r ,  a n d  h e  

 17 h a d  t r i e d  t o  i n t r o d u c e  i t  d u r i n g  d i s c o v e r y ,  o r  i n  

 18 d i s c u s s i o n s  w i t h  t h e  d o c t o r  a t  t h e  t i m e  o f  t h e  

 19 d e p o s i t i o n ,  t h e r e  w o u l d  h a v e  b e e n  m o t i o n s ,  a  m o t i o n  

 20 i n  l i m i n e ,  y o u  w o u l d  h a v e  k n o w n  w h a t  t h e  a r t i c l e  

 21 s a i d .

 22 W e  w o u l d  h a v e  k n o w n  w h a t  t h e  a r t i c l e  s a i d ,  

 23 a n d  w e  w o u l d n ' t  h a v e  b e e n  i n  t h e  p o s i t i o n  - -  b e c a u s e  

 24 h e  w a s  t a l k i n g  a b o u t  t h i s  a r t i c l e ,  a n d  h e  s a i d  i t  

 25 g o i n g  t o  h a v e  s o m e  v i a b i l i t y ,  b e c a u s e  i t  i s  f r o m  t h e  
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  1 S t a t e  o f  C a l i f o r n i a .   

  2 W e l l ,  t h a t  w a s  i n a d m i s s i b l e ,  b e c a u s e  i t  

  3 w a s n ' t  i n  t h i s  c a s e .   A n d  f o r  h i m  t o  t a k e  t h a t  

  4 a r t i c l e ,  a n d  t o  a s k  t h o s e  q u e s t i o n s  o f  t h i s  e x p e r t ,  

  5 i t  w a s  - -  I  t h i n k  i t  i m p a c t e d  t h e  a b i l i t y  f o r  t h e  

  6 j u r y  t o  g i v e  h i m  a  f a i r  s h o t  a t  h i s  o p i n i o n s ,  

  7 b e c a u s e  t h e y  a r e  c a l l i n g  h i m  D r .  D e a t h .   

  8 T h e y  a r e  c a l l i n g  h i m  t h e  w o r s t  d o c t o r  i n  

  9 C a l i f o r n i a ,  a n d  h e  h a s  a  v e r y  h i g h  o p i n i o n  o f  

 10 h i m s e l f ,  a n d  h e  i s  a  v e r y  g o o d  s u r g e o n .   

 11 A n d  t h e  r e a s o n  h e  h a s  s o m e  o f  t h e s e  i s s u e s  

 12 i s  b e c a u s e  p e o p l e  g o  t o  h i m  w h e n  t h e r e  i s  n o  o t h e r  

 13 c h o i c e .  

 14 A n d ,  y e s ,  p e o p l e  d i e  b e c a u s e  o f  t h a t ,  b u t  

 15 t h a t  w a s n ' t  p a r t  o f  t h i s  c a s e .   I t  w a s n ' t  r e l e v a n t  

 16 t o  t h i s  c a s e .   

 17 A n d  b y  c o u n s e l  b r i n g i n g  i n  t h o s e  q u e s t i o n s ,  

 18 h e  i m p a c t e d  t h e  c r e d i b i l i t y  o f  o u r  o n l y  e x p e r t ,  a n d  

 19 I  t h i n k  t h a t  t h a t  h a d  a n  e f f e c t .   I t  h a d  a n  e f f e c t  

 20 o n  t h i s  j u r y ,  a n d  i t  h a d  a n  e f f e c t  o n  t h e  

 21 d e t e r m i n a t i o n .   

 22 I  h a d  r e c o m m e n d e d  t o  o u r  c l i e n t s  t o  m o v e  f o r  

 23 a  m i s t r i a l  b e c a u s e  o f  t h a t .

 24 T H E  C O U R T : I s n ' t  t h e  b e s t  a r g u m e n t  t h a t  

 25 y o u  c a n  m a k e  t h a t  i t  i s  p o s s i b l e  t h a t  i t  h a d  a n  
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  1 e f f e c t  o n  t h e  j u r o r s ?   

  2 M R .  P H I L I P  H Y M A N S O N :  R i g h t .   W e  c a n ' t  

  3 s t i p u l a t e .   

  4 T H E  C O U R T : T h e n  t h e r e  w a s  s o m e  a r g u m e n t  

  5 t h a t  t h a t  q u e s t i o n  w a s n ' t  a s k e d  o f  t h e  j u r o r s .   

  6 A n d  a g a i n ,  I  w i l l  t r y i n g  t o  a v o i d ,  a n d  I  

  7 h a v e  m a d e  i t  v e r y  c l e a r  t h a t  I  b e l i e v e  I  c a n  a n d  

  8 a b s o l u t e l y  s t i l l  w i l l  c o n s i d e r  t h e  P l a i n t i f f s '  

  9 m o t i o n  a b s e n t  j u r o r  a f f i d a v i t s .

 10 B u t  w e  a r e  s t i l l  a r g u i n g  t h e  p o s s i b i l i t y  o f  

 11 w h a t  t h e  i m p a c t  w o u l d  h a v e  b e e n  o n  t h e  j u r o r s .

 12 M R .  P H I L I P  H Y M A N S O N :  Y o u r  H o n o r ,  a g a i n ,  I  

 13 c a n  s a y  a s  a n  o f f i c e r  o f  t h e  C o u r t  i n  m y  1 5 0  j u r y  

 14 t r i a l s ,  a n d  i n  a l l  o f  m y  t e a c h i n g ,  w h e n  I  h e a r d  t h e  

 15 t e s t i m o n y  f r o m  t h a t  d o c t o r ,  I  d i d n ' t  b e l i e v e  - -  I  

 16 h a d  s o m e  c o n c e r n s  a b o u t  w h y  h e  w a s  e v e n  o n  t h e  s t a n d  

 17 f o r  u s .   

 18 I  m e a n ,  i t  i m p a c t e d  m e  a s  a  t r i a l  l a w y e r  t o  

 19 t h e  f a c t  w h y  d i d n ' t  w e  k n o w ;  h o w  d i d  t h a t  e v e r  

 20 h a p p e n ;  h o w  c o u l d  t h a t  h a p p e n ,  a n d  h o w  w o u l d  i t  e v e r  

 21 b e  a l l o w e d .   

 22 A n d  w e  c a n  o n l y  d o  w h a t  w e  d i d ,  w e  o b j e c t e d  

 23 o n  f o u n d a t i o n .  W e  d i d n ' t  t h i n k  i t  h a d  a  p l a c e .

 24 T H E  C O U R T : W h a t  a b o u t  t h e  a r g u m e n t  - -  I  

 25 t h i n k  t h i s  i s  a  p e r f e c t  p l a c e  t o  s e g u e  i n t o  i t  i s ,  
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  1 t h e r e  i s  a n  a r g u m e n t  t h a t  i f  w e  a r e  t a l k i n g  a b o u t  

  2 s u r p r i s e ,  i f  w e  a r e  t a l k i n g  a b o u t  y o u  w e r e  u n f a i r l y  

  3 s u r p r i s e d  b y  t h i s ,  t h a t  t h e r e  i s  c a s e  l a w  i n  N e v a d a  

  4 a n d  o t h e r w i s e ,  b u t  u l t i m a t e l y  c a s e  l a w  t h a t  w a s  

  5 c i t e d  t h a t  w o u l d  i n d i c a t e  t h a t  y o u  d o n ' t  g e t  a  n e w  

  6 t r i a l  o n  t h e  g r o u n d s  o f  s u r p r i s e ,  i f  i t  i s  s o m e t h i n g  

  7 t h a t  w i t h  r e a s o n a b l e  d i l i g e n c e  c o u l d  h a v e  b e e n  

  8 a n t i c i p a t e d  o r  c o u l d  h a v e  b e e n  f o u n d .   

  9 I  k n o w  t h a t  y o u  a r e  f o c u s i n g  o n  t h a t  t h e y  

 10 h a d  t h e  a r t i c l e ,  a n d  t h e y  d i d n ' t  g i v e  i t  t o  u s .   A n d  

 11 I  g e t  t h a t ,  a n d  t h a t  i s  h u g e .   

 12 I n  t e r m s  o f  h o w  l o n g  t h e y  h a d ,  i f  t h e y  c o u l d  

 13 h a v e ,  s h o u l d  h a v e ,  w o u l d  h a v e  d i s c l o s e d  i t ,  d i d  t h e  

 14 C o u r t  m a k e  t h e  w r o n g  c a l l  a l l o w i n g  t h e m  t o  g o  

 15 f o r w a r d  r e g a r d l e s s ;  l i k e  I  s a i d ,  a t  t h a t  m o m e n t  i n  

 16 t i m e  I  g a v e  m y  b e s t  t a k e  t o  M r .  A r n t z  o n  h o w  a n d  w h y  

 17 I  a l l o w e d  t h e m  t o  p r o c e e d .   

 18 B u t  w e  s t i l l  h a v e  a  s i t u a t i o n  o f ,  t h i s  i s  

 19 y o u r  e x p e r t .   I  d o n ' t  k n o w ,  a n d  I  c a n ' t  r e m e m b e r  i f  

 20 w e  h a d  t e s t i m o n y  o f  h o w  m a n y  t i m e s  y o u  m a y  h a v e  e v e r  

 21 u s e d  h i m  i f  a t  a l l  p r i o r .   

 22 B u t  t h i s  i s  y o u r  e x p e r t .   H o w  d o  y o u  n o t  

 23 k n o w  t h a t  t h i s  i s  o u t  t h e r e ,  a n d  h o w  a r e  y o u  n o t  

 24 a b l e  t o  a n t i c i p a t e  t h i s  t y p e  o f  t h i n g .

 25 I  t h i n k  t h a t  q u e s t i o n  b e g s ,  i f  w e  d o  h a v e  
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  1 e x a c t  c a s e  l a w  t h a t  i n d i c a t e s  t h a t  t h e  s u r p r i s e  h a s  

  2 t o  c o m e  f r o m  s o m e t h i n g ,  t h a t  y o u  c o u l d n ' t  a l s o  h a v e  

  3 b e e n  a w a r e  o f  w i t h  y o u r  - -  

  4 M R .  P H I L I P  H Y M A N S O N :   N o ,  Y o u r  H o n o r ,  a n d  

  5 t h a t ' s  n o t  u n f a i r .   

  6 T H E  C O U R T :   M r .  W e a v e r ,  o r  M s .  H u e t h ,  I  

  7 d o n ' t  k n o w  w h o  i t  i s ,  b u t  i f  s o m e b o d y  c a n  p u t  i t  

  8 b a c k  o n  m u t e ,  t h e r e  i s  a  l o t  o f  a m b i e n t  n o i s e ,  

  9 m a k i n g  i t  h a r d  t o  c o n c e n t r a t e  h e r e .

 10 T h a n k  y o u .

 11 G o  a h e a d ,  M r .  H y m a n s o n .

 12 M R .  P H I L I P  H Y M A N S O N :  T h a t ' s  n o t  a n  u n f a i r  

 13 c o m m e n t ,  Y o u r  H o n o r .

 14 B u t  w h e n  y o u  g o  t o  t r i a l ,  y o u  g o  w i t h  t h e  

 15 e v i d e n c e  a n d  t h e  f a c t s  t h a t  y o u  h a v e .   A n d  t h i s  i s  

 16 n o t  s o m e t h i n g  t h a t  w a s  p a r t  o f  t h e  c a s e .   I f  i t  h a d  

 17 b e e n ,  i t  w o u l d  h a v e  b e e n  a d d r e s s e d .   

 18 A n d  a s  M r .  A r n t z  h a s  s a i d ,  w e  w o u l d  h a v e  

 19 n e v e r  h a v e  a l l o w e d  o p p o s i n g  c o u n s e l  t o  g o  u p  a n d  

 20 s a y ;  s o ,  a s  o n e  o f  t h e  7  w o r s t  d o c t o r s  i n  t h e  w o r l d ,  

 21 h o w  a r e  t h i n g s  g o i n g ;  w e  w o u l d  h a v e  a d d r e s s e d  t h e  

 22 a r t i c l e .   

 23 W e  w o u l d  h a v e  k n o w n  w h a t  t h e  a r t i c l e  s a i d .   

 24 W e  w o u l d  h a v e  d o n e  i t .  I  c a m e  i n t o  t h e  c a s e  v e r y  

 25 m u c h  a t  t h e  1 1  h o u r ,  w h i c h  i s  w h y  I  w a s  s h o c k e d .   
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  1 W h e n  y o u  m a d e  y o u r  r u l i n g ,  I  c a m e  b a c k  t o  

  2 s e e  w h a t  t h e  d o c u m e n t  w a s ,  b e c a u s e  I  f i g u r e d  t h a t  

  3 t h e r e  w a s  s o m e  b a s i s  f o r  i t ,  b u t  y o u  d i d n ' t  e v e n  s e e  

  4 i t .  

  5 Y o u  d i d n ' t  k n o w  w h a t  i t  w a s .   W e  d i d n ' t  k n o w  

  6 w h a t  i t  w a s .   A n d  c o u n s e l  h a d  s o m e t h i n g  s o m e  b l u e  

  7 r i b b o n  t h i n g  f r o m  t h e  S t a t e  o f  C a l i f o r n i a ,  s o  i t  

  8 m u s t  b e  i m p o r t a n t .   

  9 W e l l ,  i t  d i d n ' t  b e l o n g  i n  t h i s  c a s e .   A n d  b y  

 10 u s i n g  t h a t ,  t h a t  t a c t i c ,  t h e y  d e s t r o y e d  o u r  w i t n e s s .   

 11 A n d  a s  t h e  o n l y  e x p e r t  i n  t h i s  c a s e ,  g i v e n  w e  

 12 w e r e n ' t  a l l o w e d  t o  b r i n g  t h e  o t h e r  d o c t o r  i n ,  t h e  

 13 j u r y  c o u l d  e a s i l y  h a v e  c o m p l e t e l y  t h r o w n  o u t  h i s  

 14 o p i n i o n s .

 15 A n d  a s  s u c h ,  t h e r e  i s  n o t  a  w a y  t h a t  o u r  

 16 c l i e n t s  c o u l d  h a v e  w o n  t h i s  c a s e .   

 17 A n d  w e  o b j e c t e d  o n  f o u n d a t i o n  a t  t h e  t i m e ,  

 18 i t  w a s  i n a d m i s s i b l e .   O p p o s i n g  c o u n s e l  t r y i n g  t o  g e t  

 19 y o u  t o  t a k e  j u d i c i a l  n o t i c e ,  w h i c h  I  d o n ' t  t h i n k  y o u  

 20 e v e r  w o u l d ,  o r  f o r  u s  t o  s t i p u l a t e  t o  a n  e x h i b i t  

 21 t h a t  n e v e r  e x i s t e d  i n  t h e  c a s e  s i m p l y  w a s n ' t  g o i n g  

 22 t o  h a p p e n .

 23 E r r o r  w a s  c r e a t e d  a t  t h e  t i m e  t h a t  t h e  f i r s t  

 24 q u e s t i o n i n g  w a s  a s k e d ,  a n d  i t  w a s  v e r y  i m p a c t f u l .   I  

 25 c a n ' t  s a y  t h a t  t h e  j u r y  d e f i n i t e l y  c o m p l e t e l y  d i d n ' t  
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  1 f o l l o w  h i s  t e s t i m o n y .   

  2 B u t  I  q u e s t i o n e d  h i s  c r e d i b i l i t y  b a s e d  o n  

  3 t h a t  i n f o r m a t i o n .   W h e n  I  h e a r d  i t ,  I  d i d n ' t  l i k e  

  4 i t .

  5 I  a s k e d  t h e  s a m e  q u e s t i o n ,  h o w  c o u l d  w e  n o t  

  6 p o s s i b l y  k n o w  a b o u t  t h a t .   B u t ,  i f  w e  h a d  k n o w n  

  7 a b o u t  i t ,  w e  m i g h t  h a v e  b e e n  a b l e  t o  s h u t  i t  d o w n  

  8 b e t t e r .   

  9 I t  h a d  n o  p l a c e  i n  t h i s  C o u r t .   I t  c e r t a i n l y  

 10 w a s  a  k n o w n  d o c u m e n t .   A n d  I  t h i n k  w h a t  t h e y  d i d  i s  

 11 t h e y  h e l d  i t  b a c k ,  a n d  t h e y  t r i e d  t o  s c o r e  p o i n t s .   

 12 T h e y  s c o r e d  p o i n t s ,  b u t  t h e y  c r e a t e d  a  m i s t r i a l .   

 13 A n d  I  t h i n k  t h a t  e v e r y t h i n g  e l s e  - -  

 14 M R .  W E A V E R :  Y o u r  H o n o r  - -  

 15 T H E  C O U R T :   H o l d  o n  a  s e c o n d ,  M r .  W e a v e r ,  I  

 16 d o n ' t  t h i n k  t h a t  M r .  H y m a n s o n  i s  d o n e  y e t ,  a n d  I  m a y  

 17 n o t  a l l o w  a d d i t i o n a l  a r g u m e n t s .   

 18 M R .  P H I L I P  H Y M A N S O N :  Y o u  k n o w ,  y o u  a r e  

 19 l o o k i n g  a t  o t h e r  i s s u e s ,  a n d  t h e  A p p e l l a t e  C o u r t  

 20 w i l l  b e  v e r y  c o n s i d e r a t e  o f  t h e  C o u r t  i n  m a k i n g  

 21 d e t e r m i n a t i o n s  f r o m  t h i s  a r t i c l e .   T h e y  w i l l  d e f e r  

 22 t o  y o u r  d i s c r e t i o n .   

 23 A n d ,  Y o u r  H o n o r ,  I  h a v e  a l w a y s  d e f e r r e d  t o  

 24 y o u r  d i s c r e t i o n .   I  r e a l l y  d o  t h i n k  t h a t  t h i s  w a s  a n  

 25 e r r o r ,  a n d  I  a m  n o t  s u r e  t h a t  i t  w a s  c o m p l e t e l y  
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  1 c o u l d  y o u r  f a u l t .

  2 T H E  C O U R T :  A l l  r i g h t .  

  3 T h a n k  y o u ,  M r .  H y m a n s o n .   

  4 M r .  W e a v e r ,  I  r e a l l y  - -  y o u  k n o w ,  t h e y  a r e  

  5 t h e  m o v i n g  p a r t y .  I  r e a l l y  t r y  t o ,  w h e n  I  m a k e  a  

  6 r e c o r d ,  k e e p  i t  c l e a n ,  a n d  g i v e  t h e  f o l k s  w h o  a r e  

  7 t h e  m o v i n g  p a r t y  t h e  o p p o r t u n i t y  t o  h a v e  t h e  l a s t  

  8 w o r d .

  9 I  a m  g o i n g  t o  l e t  y o u  m a k e  a n y  f i n a l  r e m a r k s  

 10 y o u  w a n t ,  b u t  I  a m  a l s o  g o i n g  t o  g i v e  M r .  A r n t z  a n d  

 11 M r .  H y m a n s o n  t h e  o p p o r t u n i t y  t o  s t i l l  g e t  t h e  f i n a l  

 12 w o r d .   

 13 I  a m  n o t  h a v i n g  a  t e n n i s  m a t c h  h e r e ,  e i t h e r ,  

 14 w h e r e  w e  j u s t  k e e p  p o i n t s  g o i n g  b a c k  a n d  f o r t h .

 15 S o  w h a t  i s  i t  d i d  t h a t  y o u  f e e l  c o m p e l l e d  t o  

 16 a d d r e s s  f o r  M r .  H y m a n s o n ' s  r e m a r k s ?   

 17 M R .  W E A V E R :   T w o  t h i n g s .   

 18 I  w i l l  d o  i t  u n d e r  o n e  m i n u t e .

 19 T H E  C O U R T : D o n ' t  t a l k  t o o  f a s t .   

 20 M R .  W E A V E R :  I  l e a r n e d  t h a t  l e s s o n  f r o m  y o u ,  

 21 t h a n k  y o u .   

 22 D r .  J a c o b s  w a s  n o t  r e f u s e d  t h e  a b i l i t y  t o  

 23 t e s t i f y ,  a s  w a s  j u s t  s a i d .   T h e y  m a d e  a  c h o i c e  t h a t  

 24 D r .  M a r m u r e a n u  w a s  t h e i r  o n l y  e x p e r t ,  n u m b e r  o n e .   

 25 N u m b e r  2 ,  I  w o u l d  j u s t  s i m p l y  s a y  t h a t  o n  
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  1 t h e  i s s u e  o f  t h e  o b j e c t i o n  a n d  t h e  i s s u e  o f  t h e  

  2 f o u n d a t i o n ,  t h e  o b j e c t i o n  o n  f o u n d a t i o n ,  a n d  t h e  

  3 o n l y  o b j e c t i o n  w h i c h  w a s  o n  f o u n d a t i o n  w a s  

  4 c o n f r o n t i n g  D r .  M a r m u r e a n u  w i t h  t h e  r e p o r t .   

  5 I f ,  a s  t h e  t r i a l  a d v o c a c y ,  a s  M r .  H y m a n s o n  

  6 s a i d ,  t h a t  t h a t  w a s  i m p e r m i s s i b l e ,  i t  i s  a l s o  t r i a l  

  7 a d v o c a c y  t h a t  w h e n  M r .  H y m a n s o n  t h e n  s a i d  t h a t  h e  

  8 w e n t  b a c k  t o  c o u n s e l  t a b l e ,  h a v i n g  s a i d  n o t h i n g  m o r e  

  9 d u r i n g  t h e  b e n c h  c o n f e r e n c e ,  a n d  t h o u g h t  i t  w a s  a  

 10 m i s t r i a l ,  n u m b e r  o n e ,  t h e r e  w a s  n o  m o t i o n  f o r  a  

 11 m i s t r i a l .   

 12 W h e n  t h e  C o u r t  s u m m a r i z e d  t h e  b e n c h  

 13 c o n f e r e n c e ,  w h i c h  i s  o n  t h e  r e c o r d ,  t h e r e  w a s  n o  

 14 p i p i n g  u p  t o  s a y  a n y t h i n g  o t h e r  t h a n  t h a t  i t  w a s  

 15 f o u n d a t i o n ,  h a v i n g  t o  d o  w i t h  c o n f r o n t a t i o n  o f  t h e  

 16 w i t n e s s  w i t h  t h e  d o c u m e n t ,  b e c a u s e  i t  w a s  e x t r i n s i c  

 17 e v i d e n c e .

 18 S o  a l l  o f  t h e s e  b e l a t e d  o b j e c t i o n s  a r e  

 19 w a i v e d ,  n u m b e r  o n e .   

 20 A n d ,  n u m b e r  2 ,  P l a i n t i f f  h a d  c o n t i n u a l  

 21 r e p e a t e d  o p p o r t u n i t y ,  e s p e c i a l l y  i f  t h i s  w a s  t h e  

 22 h u g e  i s s u e  t h e y  n o w  s a y  i t  w a s ,  a n d  k n e w  i t  f r o m  t h e  

 23 m o m e n t  t h a t  i t  h a p p e n e d ,  w h e n  t h e  C o u r t  k e p t  s a y i n g ,  

 24 i s  t h e r e  a n y t h i n g  m o r e  t h a t  t h e r e  n e e d s  t o  b e  

 25 a d d r e s s e d ,  t h a t  w o u l d  h a v e  b e e n  t h e  t i m e  t o  s a y ,  
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  1 y e s ,  t h i s  i s  a  b i g  i s s u e ,  a n d  w h i l e  w e  d i d n ' t  o b j e c t  

  2 o n  a n y t h i n g  o t h e r  t h a n  f o u n d a t i o n ,  n o w  w e  a r e  

  3 o b j e c t i n g  o n  t h e s e  o t h e r  g r o u n d s .   

  4 T h a t  w a s  n e v e r  b r o u g h t  u p  t h a t ,  a n d  t h e r e  

  5 w a s  n e v e r  m a d e  a n y  i s s u e  o f  m e  g e t t i n g  t h i s  r e p o r t  

  6 a n d  t h i s  a r t i c l e  i n  f r o n t  o f  t h e  j u r y  a f t e r  t h e  f a c t  

  7 w a s  b e c a u s e  o f  m y  b e i n g  d i s a d v a n t a g e d  b y  

  8 D r .  M a r m u r e a n u  c o n s t a n t l y  t e l l i n g  t h e  j u r y  a n s w e r s  

  9 t h a t  w e r e  i n a c c u r a t e .   

 10 I t  w a s n ' t  m e  t r y i n g  t o  g e t  i t  i n  f r o n t  o f  

 11 t h e  j u r y  b e f o r e .   

 12 T H E  C O U R T :   T h a n k  y o u ,  M r .  W e a v e r .   

 13 M r .  A r n t z ,  d i d  y o u  s o m e  f i n a l  r e m a r k s  b e f o r e  

 14 w e  c o n c l u d e  f o r  t o d a y ,  a n d  I  w i l l  s a y  f o r  t h e  r e c o r d  

 15 t h a t  I  a m  g r a t e f u l  t h a t  w e  a r e  g o i n g  t o  h a v e  t o  c o m e  

 16 u p  w i t h  a  n e w  d a t e  o b v i o u s l y  f o r  m e  t o  a n n o u n c e  t h e  

 17 d e c i s i o n ,  b e c a u s e  I  w i l l  t a k e  t h e  t i m e  t o  r e a l l y  

 18 d i g e s t  e v e r y t h i n g  w e  h a v e  t a l k e d  a b o u t  h e r e  t o d a y .

 19 I  w i l l  g o  b a c k  a n d  r e v i e w  t h e  t r a n s c r i p t ,  

 20 a n d  d o  a l l  o f  t h e  t h i n g s  t h a t  y o u  a l l  a s k e d  m e  t o  

 21 d o .   

 22 G o  a h e a d ,  M r .  A r n t z .   

 23 M R .  A R N T Z :  L e t  m e  a d d r e s s  t h e  q u e s t i o n  o f  a  

 24 m i s t r i a l .   

 25 W e  d i d  t a l k  a b o u t  m o v i n g  f o r  a  m i s t r i a l ,  b u t  
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  1 t h a t  i s  n o t  a  d e c i s i o n  t h a t  c o m e s  e a s i l y .   W h e n  y o u  

  2 a r e  i n  t h e  m i d d l e  o f  t r i a l ,  y o u  h a v e  t o  e v a l u a t e  a  

  3 l o t  o f  d i f f e r e n t  t h i n g s .

  4 O n e  o b v i o u s l y  i s  e x p e n s e .   I  d i d n ' t  h a v e  t h e  

  5 m e a n s  t o  p u r c h a s e  t h e  e n t i r e  t r a n s c r i p t ,  s o  I  

  6 p u r c h a s e d  t h e  p a r t  r e g a r d i n g  D r .  M a r m u r e a n u ,  b u t  I  

  7 d i d n ' t  b u y  a n y t h i n g  e l s e .   

  8 B u t  t h a t ' s  a  j u d g m e n t  c a l l .   I t  i s  n o t  

  9 s o m e t h i n g  y o u  h a v e  t o  d o  t o  g e t  a  n e w  t r i a l .   I t  

 10 c e r t a i n l y  w o u l d  h a v e  b e e n  a p p r o p r i a t e  h e r e ,  b u t  w e  

 11 f o l l o w e d  t h e  w i s h e s  o f  o u r  c l i e n t s ,  b e c a u s e  t h e y  

 12 d i d n ' t  w a n t  t o  h a v e  t o  c o m e  b a c k  a g a i n .   

 13 A s  i t  r e l a t e s  D r .  M a r m u r e a n u ' s  t r u t h f u l n e s s ,  

 14 b e c a u s e  h e  j u s t  b r o u g h t  i t  u p  a g a i n ,  i f  y o u  l o o k  a t  

 15 t h e  r e p o r t ,  h e  i s  r i g h t  t h a t  M a r m u r e a n u  h a d  t h e  d a t e  

 16 w r o n g .   I t  w a s n ' t  2 0 1 3 .   I t  w a s  2 0 1 4  a n d  2 0 1 5 .   

 17 T h e  r e p o r t  w a s  - -  t h e  a r t i c l e  w a s  2 0 1 7 ,  b u t  

 18 t h e  s t u d y  c a m e  o u t  i n  2 0 1 4  a n d  2 0 1 5 .   B u t  t h e r e  i s  

 19 n o t h i n g  t h a t  h e  t a l k e d  a b o u t  i n  t h a t  a r t i c l e  t h a t  

 20 c o u l d  e v e r  a m o u n t  t o  a  s u b s t a n t i v e  

 21 m i s r e p r e s e n t a t i o n .   

 22 A n d  I  d o n ' t  k n o w  t h a t  t h e r e  w e r e  

 23 m i s r e p r e s e n t a t i o n s ,  b u t  t h e y  c e r t a i n l y  d i d n ' t  g o  t o  

 24 t h e  s u b s t a n c e  o f  w h a t  h e  w a s  g e t t i n g  a t .   

 25 A n d  w h e n  y o u  s t a r t  w i t h  a  q u e s t i o n  o f ,  i s n ' t  
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  1 i t  t r u e  t h a t  t h e  S t a t e  h a s  d e t e r m i n e d  t h a t  y o u  a r e  

  2 o n e  o f  t h e  7  w o r s t  c a r d i o v a s c u l a r  s u r g e o n s ,  t h a t  

  3 b e l l  i s  d o n e .   T h a t  j u r y  h a s  h e a r d  i t .   

  4 T h e r e  i s  n o  w a y  t o  g e t  o u t  o f  i t ,  u n l e s s  y o u  

  5 a d m i t  t h i s  e x t r i n s i c  e v i d e n c e ,  w h i c h  w e  w e r e n ' t  

  6 g o i n g  t o  s t i p u l a t e  t o  t h a t .   W h y  w o u l d  w e ;  i t  w a s  

  7 e r r o r  f o r  i t  t o  d i s c u s s e d  a t  a l l .

  8 I f  w e  h a d  s t i p u l a t e d  t o  i t  b e i n g  a d m i t t e d ,  

  9 w e  p r o b a b l y  w o u l d  h a v e  l o s t  o u r  r i g h t  t o  e v e n  o b j e c t  

 10 t o  i t  a t  t h i s  p o i n t .   

 11 T h a t ' s  a l l  I  h a v e .

 12 T H E  C O U R T :   A l l  r i g h t .

 13 I  r e a l l y  t h a n k  y o u  a l l .   N o w  I  n e e d  t o  

 14 f i g u r e  f r o m  o u r  c a l e n d a r s  - -

 15 M R .  A R N T Z :  C a n  I  a s k  o n e  t h i n g ,  i f  i t  i s  

 16 p o s s i b l e ,  i s  t h e r e  a n y w a y  t h a t  y o u  c a n  i s s u e  y o u r  

 17 d e c i s i o n  b e f o r e  w e  a r e  s u p p o s e d  t o  c o m e  b a c k ,  

 18 b e c a u s e  t h e r e  i s  a n  i s s u e  t h a t  I  m i g h t  b r i n g  u p  o n  

 19 t h e  a t t o r n e y  f e e s  m o t i o n ,  i f  y o u  r u l e  a g a i n s t  u s ,  

 20 a n d  I  w o u l d  l i k e  t o  h a v e  s o m e  w a r n i n g  o f  t h a t .

 21 T H E  C O U R T :   W e l l ,  h e r e  i s  t h e  p r o s  a n d  t h e  

 22 c o n s  o f  t h a t .   I f  I  a m  g o i n g  t o  d o  i t  t h a t  w a y ,  I  

 23 n e e d  t o  2  C o u r t  d a t e s .

 24 I  n e e d  t o  h a v e  o n e  C o u r t  d a t e  w h e r e  w e  c o m e  

 25 b a c k  f o r  t h i s  d e c i s i o n ,  a n d  t h e n  I  n e e d  t o  h a v e  o n e  
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  1 C o u r t  d a t e  w h e r e  w e  i n  t h e  f u t u r e  t o  a d d r e s s  i t ,  a n d  

  2 t h e n  v a c a t e  i t  i f  n o t  n e e d e d .   

  3 A n d  t h e  r e a s o n  I  w o u l d  n e e d  t o  d o  t h a t  i s  

  4 b e c a u s e  I  a m  n o t  g o i n g  t o  t r y  t o  a u t h o r  a  l e n g t h y  

  5 m i n u t e  o r d e r  o n  t h i s  i s s u e  w h e n  I  k n o w  w h a t  m y  

  6 s c h e d u l e s  a r e  l i k e  r i g h t  n o w .   

  7 I  l i t e r a l l y  s p e n d  e v e r y  m i n u t e  t h a t  I  a m  n o t  

  8 i n  C o u r t  t r y i n g  t o  t r i a g e  m y  c r i m i n a l  c a l e n d a r s  f o r  

  9 w h a t  c a n  h e a r d  i n  t h e  v e r y  s h o r t  9 0  m i n u t e  w i n d o w s  

 10 t h a t  w e  a r e  b e i n g  g i v e n  f o r  o u t  o f  c u s t o d y  a n d  i n  

 11 c u s t o d y  m a t t e r s .

 12 A n d  I  s p e n d  a l l  d a y ,  e v e r y  d a y  T h u r s d a y ,  

 13 w h i c h  I  h a v e  n o w  l o s t  h a l f  o f  t h a t  d a y  t o w a r d s  t h a t  

 14 i s s u e  a n y w a y ,  n o t  l o s t  i t  f o r  r e a s o n ,  b u t  l o s t  i t  

 15 t o w a r d s  t h a t  i s s u e .   

 16 A n d  I  a m  g o i n g  t o  h a v e  t o d a y ,  F r i d a y ,  a n d  I  

 17 w i l l  b e  w o r k i n g  t h i s  w e e k e n d  s t i l l  t r y i n g  t o  f i g u r e  

 18 o u t  h o w  w e  a r e  g o i n g  t o  m a k e  M o n d a y  a n d  W e d n e s d a y ' s  

 19 c a l e n d a r s  w o r k ,  n o t  t h e  l e a s t  o f  w h i c h  w e  a l s o  h a v e  

 20 a  T u e s d a y  c i v i l .   

 21 S o  I  j u s t  d o n ' t  h a v e  t h e  l u x u r y .  I  k n o w  

 22 m y s e l f  t o  w r i t e  a  m i n u t e  o r d e r  t h a t  w o u l d  d o  t h i s  

 23 j u s t i c e .

 24 S o  m y  p r e f e r e n c e  w o u l d  b e ,  i f  w e  a r e  g o i n g  

 25 t o  w a n t  t o  w a i t  o n  t h e  a t t o r n e y s '  f e e s  a r g u m e n t  i s ,  
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  1 l e t ' s  d o  a  q u i c k  r e t u r n  s e t t i n g .   

  2 I  c a n  e v e n  d o  i t  n e x t  T u e s d a y  o n  t h e  r e g u l a r  

  3 c a l e n d a r ,  i f  i t  i s  g o i n g  t o  b e  t h a t ,  a n d  n o t  

  4 i n c l u s i v e  o f  t h e  o t h e r  a r g u m e n t s ,  s h o u l d  t h e y  s t i l l  

  5 n e e d  t o  b e  m a d e ,  w e  c a n  d o  t h a t .   

  6 A n d  t h e n  I  c a n  h a v e  a  s e p a r a t e  d a t e  s e t  t o  

  7 r e t u r n  f o r  t h e  a r g u m e n t  o n  t h e  a t t o r n e y s '  f e e s ,  b u t  

  8 I  w a n t e d  t o  o f f s e t  t h a t  i s  b e c a u s e  o f  - -  

  9 M R .  A R N T Z :  O k a y .  

 10 A n d  I  w a n t  t o  b e  c l e a r ,  t h e  r e a s o n  I  a m  n o t  

 11 t e l l i n g  y o u  n o w  w h a t  t h e  o t h e r  i s s u e  i s ,  i s  o n l y  

 12 b e c a u s e  I  d o n ' t  w a n t  y o u  t o  b e  d i s t r a c t e d  b y  i t .

 13 I  d o n ' t  w a n t  i t  t o  i n f l u e n c e  y o u  i n  a n y  w a y .  

 14 I  a m  h a p p y  t o  t e l l  c o u n s e l ,  s o  i f  t h e y  w a n t  m e  t o  

 15 s e n d  a n  e - m a i l  o u t l y i n g  w h a t  i t  i s  t h a t  I  a m  t a l k i n g  

 16 a b o u t ,  s o  t h a t  t h e y  a r e  n o t  s u r p r i s e d  b y  i t ,  b u t  

 17 t h e r e  i s  s o m e t h i n g  I  w o u l d  b r i n g  u p  i f  w e  g o t  t o  t h e  

 18 p h a s e  o f  a t t o r n e y s '  f e e s  t h a t  h a p p e n e d  t h a t  I  n e e d  

 19 t o  a t  l e a s t  m a k e  t h e  C o u r t  a w a r e  o f .

 20 I  d o n ' t  w a n t  i t  t o  i n f l u e n c e  y o u r  d e c i s i o n  

 21 o n  t h i s .

 22 T H E  C O U R T : W h y  d o n ' t  w e  j u s t  c o m e  b a c k  

 23 n e x t  T u e s d a y  f o r  t h i s  d e c i s i o n ,  a n d  t h e n  I  w i l l  j u s t  

 24 l e a v e  i t  a t  t h a t .   

 25 A n d  i f  w e  n e e d  t o  r e s c h e d u l e  t o  h e a r  t h e  
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  1 a t t o r n e y s '  f e e s  m o t i o n s ,  w e  w i l l  j u s t  s e t  t h e m  a t  

  2 t h a t  d a t e ,  w h a t e v e r  i s  a  c o n v e n i e n t  d a t e .

  3 I  k n o w  t h a t  n e x t  T h u r s d a y  i s  b a d  f o r  t h e  

  4 C o u r t .   N e x t  F r i d a y  i s  g o o d  f o r  t h e  C o u r t  i n  t e r m s  

  5 o f  w h e n  w e  c a n  c o m e  a n d  o f f s e t .

  6 A n d  w e  a r e  n o t  i n  t r i a l s  r i g h t  n o w ,  s o  

  7 a r g u a b l y  I  w o u l d  h a v e  a  T u e s d a y  a f t e r n o o n  o r  a  

  8 W e d n e s d a y  m o r n i n g .

  9 B u t  r e a l l y ,  a g a i n ,  I  a m  c h o c k a b l o c k  w h e n  i t  

 10 c o m e s  t o  t h e  e a r l y  p a r t  o f  t h e  w e e k  a s  w e l l  w i t h  a l l  

 11 o f  t h e s e  c a l e n d a r  u p d a t e s  a n d  c h a r g e s  t h a t  o c c u r  b y  

 12 t h e  m i n u t e  w h e n  i t  c o m e s  t o  t h e s e  c r i m i n a l  

 13 c a l e n d a r s .   

 14 S o ,  r e a l l y ,  i d e a l l y ,  i t  w o u l d  b e  t o  r e s e t  i t  

 15 n e x t  F r i d a y ,  o r  t h e  f o l l o w i n g  w e e k ,  a n d  w e  w o u l d  

 16 h a v e  t o  f i g u r e  t h a t  o u t .   

 17 M R .  A R N T Z :  O k a y .

 18 T H E  C O U R T :   S o  w e  w i l l  j u s t  c o m e  b a c k  n e x t  

 19 w e e k .   

 20 I s  t h a t  a v a i l a b l e  f o r  y o u  a l l  t o  b e  p r e s e n t ;  

 21 I  w i l l  d o  i t  t e l e p h o n i c a l l y  w i t h  y o u ,  i f  y o u  d o n ' t  

 22 m i n d ,  b e c a u s e  t h e r e  w o n ' t  b e  a n y  f u r t h e r  a r g u m e n t .   

 23 M R .  A R N T Z :  T h a t ' s  f i n e .

 24 T H E  C O U R T :  I  w i l l  a n n o u n c e  t h e  d e c i s i o n  n e x t  

 25 T u e s d a y  o n  t h e  r e g u l a r  c a l e n d a r .   
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  1 M r .  W e a v e r ,  d o e s  t h a t  w o r k  f o r  y o u ?   

  2 M R .  W E A V E R :  Y e s ,  Y o u r  H o n o r .   

  3 T h a n k  y o u .   

  4 T H E  C O U R T :   M s .  H u e t h ,  d o e s  t h a t  w o r k  f o r  

  5 y o u ?   

  6 M S .  H U E T H :  Y e s ,  Y o u r  H o n o r .   

  7 T H E  C O U R T :   A n d ,  c o u n s e l ,  I  t h i n k  i n  t h e  

  8 C o u r t  w e  a r e  s a y i n g  y e s .

  9 B u t  M r .  H y m a n s o n  a n d  A r n t z ,  i s  t h a t  o k a y  f o r  

 10 y o u ?   

 11 M R .  A R N T Z :  Y e s .   

 12 M R .  P H I L I P  H Y M A N S O N :   Y e s .

 13 T H E  C O U R T : W e  w i l l  p u t  y o u  o n  t h e  - -  I  a m  

 14 t r y i n g  t o  t h i n k  i f  w e  n e e d  t o  o f f s e t  i t  o r  n o t .  W e  

 15 d o n ' t  n e e d  t o .

 16 L e t ' s  p u t  i t  o n  t h e  9 : 0 0  o ' c l o c k  c a l e n d a r .   

 17 I t  w i l l  b e  f o r  t h e  C o u r t  t o  a n n o u n c e  t h e  d e c i s i o n  o n  

 18 j u s t  t h e  i s s u e  o f  t h e  P l a i n t i f f s '  N R C P  5 9  m o t i o n  f o r  

 19 a  n e w  t r i a l  a s  i t  i s  o n  t h e  c a l e n d a r  t o d a y .

 20 A n d  t h e n  w e  w i l l  g o  f r o m  t h e r e ,  t o  t h e  

 21 e x t e n t  t h a t  t h a t  r u l i n g  d i c t a t e s  i t .

 22 M R .  A R N T Z :  I s  t h a t  a  n o r m a l  l o n g  m o t i o n  

 23 c a l e n d a r ?

 24 T H E  C O U R T :   T h a t  i s  m y  o n l y  c i v i l  l o n g  

 25 m o t i o n  c a l e n d a r .   
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  1 M R .  A R N T Z :  C a n  I  s u g g e s t  m a y b e  9 : 3 0 ,  s o  t h a t  

  2 y o u  c a n  g o  t h r o u g h  a l l  o f  t h e  o t h e r  o n e s ?   

  3 T H E  C O U R T :  I f  o n l y  I  c a n  g e t  t h r o u g h  t h e m  

  4 t h a t  q u i c k l y .

  5 I  w a s  g o i n g  t o  s t a r t  a t  9 : 0 0  a n d  c a l l  y o u  

  6 a l l  f i r s t ,  l i k e l y ,  d e p e n d i n g  o n  w h a t  e l s e  i s  o n  t h e  

  7 c a l e n d a r .   

  8 B e c a u s e ,  a s  I  m e n t i o n e d ,  m y  l a s t  2  T u e s d a y  

  9 c a l e n d a r s  h a v e  b e e n  2  a n d  3  m a t t e r s  r e s p e c t f u l l y ,  

 10 a n d  I  h a v e  b e e n  2  a n d  3  h o u r s  i n  a r g u m e n t  

 11 r e s p e c t i v e l y .   

 12 I t  i s  j u s t  t h e  w a y  t h e s e  t h i n g s  g o .

 13 M R .  A R N T Z :  I  w a s  g o i n g  t o  s a y  o n  b e h a l f  o f  

 14 t h o s e  o t h e r  l a w y e r s ,  t a k e  u s  l a t e r .

 15 T H E  C O U R T : T h e  o n l y  o p t i o n  I  c a n  d o  f o r  

 16 y o u  t h e n ,  i s  w h y  d o n ' t  w e  d o  t h i s ,  I  w i l l  p u t  y o u  a t  

 17 1 0 : 3 0 .   

 18 T h a t  i s  n o r m a l l y  a  s e s s i o n  t h a t  I  h a v e  o p e n  

 19 f o r  c a s t  m a n a g e m e n t  c o n f e r e n c e s ,  b u t  t y p i c a l l y  I  

 20 h a v e  b e e n  j u s t  g r a n t i n g  b a s i c a l l y  t h e  d a t e s ,  a n d  t h e  

 21 J C C R  t h e s e  d a y s ,  b e c a u s e  I  d o n ' t  w a n t  t o  h o l d  t h i n g s  

 22 u p .

 23 A n d  I  h a v e n ' t  b e e n  h a v i n g  t h o s e ,  b e c a u s e  m y  

 24 9 : 0 0  o ' c l o c k  c a l e n d a r  h a s  r e a l l y  c r e a t e d  t h o s e  

 25 p r o b l e m s  w i t h  h a v i n g  t h o s e  h e a r i n g s ,  a n d  I  d o n ' t  
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  1 w a n t  t o  h o l d  t h o s e  f o l k s  u p .

  2 S o  w h y  d o n ' t  w e  p u t  y o u  a t  1 0 : 3 0 .   T h a t  a t  

  3 l e a s t  g i v e s  u s  a  r e a s o n a b l e  o p p o r t u n i t y  t o  c o m p l e t e  

  4 t h e  9 : 0 0  o ' c l o c k  c a l e n d a r .   

  5 A n d  i f  y o u  e n d  u p  h a v i n g  t o  b e  d e l a y e d  a  

  6 l i t t l e  b i t ,  I  w i l l  h a v e  a n  e - m a i l  g e t  s e n t  o u t  t o  

  7 y o u  a l l ,  l i k e  I  d i d  w h e n  w e  w e r e  d e l a y e d  t h i s  

  8 m o r n i n g ,  a t  l e a s t  t o  t h e  f o l k s  o n  t h e  p h o n e ,  b e c a u s e  

  9 y o u  a l l  h a d  b e e n  t o l d  i n  p e r s o n  w h a t  w a s  g o i n g  o n .   

 10 B u t  w e  w i l l  s e n d  a n  e - m a i l  a n d  s a y ,  l o o k ,  i t  

 11 i s  n o t  g o i n g  t o  b e  1 0 : 3 0 ,  i t  w i l l  b e  1 0 : 4 5  o r  

 12 s o m e t h i n g  l i k e  t h a t .

 13 B u t  w i l l  t a r g e t  1 0 : 3 0 .   Y o u r  r i s k  a t  t h a t  i s  

 14 a g a i n  i f  I  g e t  p u s h e d  b a c k  o n  t h e  9 : 0 0  o ' c l o c k  

 15 c a l e n d a r ,  y o u  m i g h t  b e  a f t e r  1 0 : 3 0 .   

 16 I f  y o u  w e r e  o n  t h e  9 : 0 0 ,  I  c o u l d  e n d e a v o r  t o  

 17 c a l l  y o u  f i r s t .

 18 B u t  I  a m  w i t h  y o u ,  l e t ' s  j u s t  o f f s e t  i t  a  

 19 l i t t l e  b i t .  I  h a v e n ' t  l o o k e d  a h e a d  t o  T u e s d a y ,  s o  i t  

 20 c o u l d  t u r n  o u t  t h a t  i t  i s  j u s t  a  f e w  m a t t e r s ,  a n d  

 21 t h e y  a r e  q u i c k l y  d i s p o s e d  o f ,  a n d  w e  a r e  g o o d  t o  g o  

 22 r i g h t  a t  1 0 : 3 0 ,  a n d  t h a t  i s  w h a t  I  w i l l  t r y  t o  d o .

 23 B u t  i f  I  c a n ' t ,  w e  w i l l  l e t  y o u  k n o w  i f  w e  

 24 a r e  g o i n g  t o  b e  l a t e r ,  b u t  w e  w i l l  p l a n  f o r  1 0 : 3 0 .   

 25 M R .  A R N T Z :  A n d ,  Y o u r  H o n o r  i f  I  c o u l d ,  m y  
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  1 f r i e n d  h e r e  h a s  t o l d  m e  t h a t  I  h a v e  a  H o w a r d  C o s e l l  

  2 p e r s o n a l i t y ,  y o u  e i t h e r  l o v e  m e  o r  h a t e  m e .

  3 I  h o p e  t h a t  I  h a v e  d o n e  n o t h i n g  t o  y o u  t o  

  4 s u g g e s t  t h a t  I  d o n ' t  r e s p e c t  y o u ,  Y o u r  H o n o r .   

  5 T H E  C O U R T :   I  a m  v e r y  f o n d  o f ,  a n d  I  t h i n k  

  6 v e r y  h i g h l y  o f  a l l  o f  t h e  c o u n s e l  i n  t h i s  c a s e ,  

  7 d e s p i t e  a g a i n  t h e  f a c t  t h a t  w e  a r e  c o n f r o n t e d  w i t h  

  8 p o t e n t i a l  e r r o r s  i n  o u r  c a s e ,  I  a l w a y s  r e s p e c t  

  9 c o u n s e l  f o r  t h e  o p p o r t u n i t y  t o  d o  t h a t .  

 10 I t  i s  r e a l l y  f u n n y ,  b e c a u s e  I  a m  r e a l l y  o n e  

 11 o f  t h e  l a s t  p e o p l e  t o  g e t  o f f e n d e d  e v e r  b y  j u s t  

 12 a b o u t  a n y t h i n g ,  b u t  c e r t a i n l y  n o t  b y  a n  a t t o r n e y  

 13 q u e s t i o n i n g  i n  h i n d s i g h t  t h a t  t h i n g s  c o u l d  h a v e  b e e n  

 14 d o n e  d i f f e r e n t l y  o r  b e t t e r ,  t h a t  i s  t h e  o n l y  w e  w a y  

 15 t h a t  w e  c a n  l e a r n .

 16 I  a m  n e v e r  o f f e n d e d  w h e n  o u r  A p p e l l a t e  

 17 C o u r t s  t e l l  u s  o t h e r w i s e .  I  s o m e t i m e s  d i s a g r e e  w i t h  

 18 t h e i r  r a t i o n a l  f o r  t e l l i n g  u s  o t h e r w i s e ,  t h a t  w e  d i d  

 19 s o m e t h i n g  i n c o r r e c t ,  b u t  I  a m  n e v e r  o f f e n d e d  b y  

 20 t h a t ,  b e c a u s e  t h i s  i s ,  a g a i n ,  t h e  o n l y  w a y  w e  c a n  

 21 l e a r n  a n d  i m p r o v e  a s  j u d g e s .   

 22 S o  I  a p p r e c i a t e  t h e  o p p o r t u n i t y  t o  r e v i s i t  

 23 t h e s e  t h i n g s  a n d  t o  h e a r  t h e s e  a r g u m e n t s .  A n d  i t  

 24 d o e s  b r i n g  b a c k  s o m e  m o r e  d e t a i l e d  m e m o r i e s  o f  t h e  

 25 c a s e  t h a n  e v e n  I  h a d  r e a d i n g  t h r o u g h  t h e  b r i e f i n g s .
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  1 S o  t h e  a r g u m e n t  i s  v e r y  v a l u a b l e ,  a n d  

  2 w e  w i l l  b e  r e a d y  t o  r e s o l v e  t h i s  m a t t e r  n e x t  

  3 T u e s d a y  f o r  s u r e .   

  4 A n d  w e  w i l l  u n d e r s t a n d  t h a t  s h o u l d  

  5 t h e  C o u r t  u l t i m a t e l y  d e t e r m i n e  t h a t  a  n e w  

  6 t r i a l  i s  n o t  w a r r a n t e d ,  w e  w i l l  t h e n  s e t  a  

  7 f u t u r e  d a t e  f o r  t h e  a r g u m e n t  o n  t h e  

  8 a t t o r n e y s '  f e e s  a n d  c o s t s .

  9 M R .  A R N T Z :  T h a n k  y o u ,  Y o u r  H o n o r .

 10 M R .  P H I L I P  H Y M A N S O N :  T h a n k  y o u .

 11 T H E  C L E R K :  J u n e  1 6 ,  1 0 : 3 0 .   

 12 T H E  C O U R T :  J u n e  1 6 ,  1 0 : 3 0 .  

 13 M R .  P H I L I P  H Y M A N S O N :  T h a n k  y o u .   

 14 T H E  C O U R T :  B y e - b y e ,  I  a m  g o i n g  t o  

 15 h a n g  u p  t h e  p h o n e  n o w .

 16

 17        ( P r o c e e d i n g s  a d j o u r n e d . )

 18

 19
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 21
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 25
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  1 R E P O R T E R ' S  C E R T I F I C A T E  

  2

  3 S T A T E  O F  N E V A D A  )

  4                 )  s s .

  5 C L A R K  C O U N T Y     )  

  6

  7

  8 I ,  R o b e r t  A .  C a n g e m i ,  a  c e r t i f i e d  

  9 c o u r t  r e p o r t e r  i n  a n d  f o r  t h e  S t a t e  o f  

 10 N e v a d a ,  h e r e b y  c e r t i f y  t h a t  p u r s u a n t  t o  N R S  

 11 2 3 9 B . 0 3 0  I  h a v e  n o t  i n c l u d e d  t h e  S o c i a l  

 12 S e c u r i t y  n u m b e r  o f  a n y  p e r s o n  w i t h i n  t h i s  

 13 d o c u m e n t .

 14 I  f u r t h e r  c e r t i f y  t h a t  I  a m  n o t  a  
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