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DOC 

NO. 

DOCUMENT VOL. BATES 

NO. 

1 [04/25/2018] St. Paul Fire & Marine Insurance 

Company’s First Amended Complaint [filed under 

seal] 

I AA00001-

AA00027 

2 [08/29/2019] St. Paul Fire & Marine Insurance 

Company’s Motion for Partial Summary Judgment 

Against Aspen Specialty Insurance Company 

I AA00028-

AA00051 

3 [08/29/2019] Exhibits and Declaration of Marc J. 

Derewetzky in Support of St. Paul Fire & Marine 

Insurance Company’s Motion for Partial Summary 

Judgment Against Aspen Specialty Insurance 

Company 

I, II AA00052-

AA00208 

4 [08/29/2019] Request for Judicial Notice in Support 

of St. Paul Fire & Marine Insurance Company’s 

Motion for Partial Summary Judgment Against 

Aspen Specialty Insurance Company 

II AA00209-

AA00285 

5 [09/13/2019] Roof Deck Entertainment, LLC d/b/a 

Marquee Nightclub’s Motion for Summary 

Judgment 

II, III AA00286-

AA00312 

6 [09/13/2019] Declaration of Nicholas B. Salerno in 

Support of Roof Deck Entertainment, LLC d/b/a 

Marquee Nightclub’s Motion for Summary 

Judgment 

III AA00313-

AA00315 

7 [09/13/2019] Declaration of Bill Bonbrest in 

Support of Roof Deck Entertainment, LLC d/b/a 

Marquee Nightclub’s Motion for Summary 

Judgment 

III AA00316-

AA00318 

8 [09/13/2019] Request for Judicial Notice in Support 

of Roof Deck Entertainment, LLC d/b/a Marquee 

Nightclub’s Motion for Summary Judgment 

III AA00319-

AA00322 

9 [09/13/2019] Roof Deck Entertainment, LLC d/b/a 

Marquee Nightclub’s Appendix of Exhibits in 

Support of Motion for Summary Judgment 

III AA00323-

AA00411 

10 [09/13/2019] National Union Fire Insurance 

Company of Pittsburgh PA’s Motion for Summary 

Judgment 

III AA00412-

AA00439 
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11 [09/13/2019] Declaration of Nicholas B. Salerno in 

Support of National Union Fire Insurance Company 

of Pittsburgh, PA’s Motion for Summary Judgment 

III AA00440-

AA00442 

12 [09/13/2019] Declaration of Richard C. Perkins in 

Support of National Union Fire Insurance Company 

of Pittsburgh, PA’s Motion for Summary Judgment 

III, IV AA00443-

AA00507 

13 [09/13/2019] National Union Fire Insurance 

Company of Pittsburgh PA’s Appendix of Exhibits 

in Support of Motion for Summary Judgment 

IV, V, 

VI, 

VII 

AA00508-

AA00937 

14 [09/13/2019] Request for Judicial Notice in Support 

of National Union Fire Insurance Company of 

Pittsburgh PA’s Motion for Summary Judgment 

VII AA00938-

AA00941 

15 [09/19/2019] Aspen Specialty Insurance Company’s 

Opposition to St. Paul Fire & Marine Insurance 

Company’s Motion for Partial Summary Judgment 

and Countermotion for Summary Judgment 

VII, 

VIII 

AA00942-

AA01153 

16 [09/27/2019] St. Paul Fire & Marine Insurance 

Company’s Opposition to Motion for Summary 

Judgment filed by Roof Deck Entertainment, LLC 

d/b/a Marquee Nightclub and Countermotion Re: 

Duty to Indemnify 

VIII AA01154-

AA01173 

17 [09/27/2019] Declaration of William Reeves in 

Support of St. Paul Fire & Marine Insurance 

Company’s Opposition to Roof Deck 

Entertainment, LLC d/b/a Marquee Nightclub’s 

Motion for Summary Judgment  

VIII AA01174-

AA01176 

18 [09/27/2019] St. Paul Fire & Marine Insurance 

Company’s Response to Statement of Facts Offered 

by Roof Deck Entertainment, LLC d/b/a Marquee 

Nightclub in Support of Its Motion for Summary 

Judgment 

VIII AA01177-

AA01185 

19 [09/27/2019] St. Paul Fire & Marine Insurance 

Company’s Opposition to Motion for Summary 

Judgment filed by AIG and Request for Discovery 

per NRCP 56(d)  

VIII, 

IX 

AA01186-

AA01221 

20 [09/27/2019] Declaration of Marc J. Derewetzky in 

Support of St. Paul Fire & Marine Insurance 

Company’s Opposition to AIG’s Motion for 

Summary Judgment 

IX AA01222-

AA01228 
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21 [09/27/2019] St. Paul Fire & Marine Insurance 

Company’s Response to National Union Fire 

Insurance Company of Pittsburgh PA’s Statement of 

Undisputed Facts in Support of Motion for 

Summary Judgment 

IX AA01229-

AA01234 

22 [09/27/2019] Consolidated Appendix of Exhibits in 

Support of St. Paul Fire & Marine Insurance 

Company’s Opposition to Motions for Summary 

Judgment filed by AIG and Roof Deck 

Entertainment, LLC d/b/a Marquee Nightlife 

IX, X AA01235-

AA01490 

23 [10/02/2019] St. Paul Fire & Marine Insurance 

Company’s Reply Supporting Its Motion for Partial 

Summary Judgment as to Aspen Specialty Insurance 

Company and Opposition to Aspen’s 

Countermotion for Summary Judgment 

X, XI AA01491-

AA01530 

24 [10/07/2019] Roof Deck Entertainment, LLC d/b/a 

Marquee Nightclub’s Opposition to St. Paul Fire & 

Marine Insurance Company’s Countermotion for 

Summary Judgment 

XI AA01531-

AA01549 

25 [10/07/2019] Roof Deck Entertainment, LLC d/b/a 

Marquee Nightclub’s Objection to Facts Not 

Supported by Admissible Evidence Filed in Support 

of St. Paul Fire & Marine Insurance Company’s 

Opposition to Motion for Summary Judgment and 

Countermotion Re: Duty to Indemnify 

XI AA01550-

AA01557 

26 [10/07/2019] Aspen Specialty Insurance Company’s 

Reply in Support of Its Countermotion for Summary 

Judgment 

XI AA01578-

AA01592 

27 [10/08/2019] Recorder’s Transcript of Pending 

Motions  

XI AA01593-

AA01616 

28 [10/10/2019] National Union Fire Insurance 

Company of Pittsburgh PA’s Reply in Support of Its 

Motion for Summary Judgment 

XI AA01617-

AA01633 

29 [10/10/2019] National Union Fire Insurance 

Company of Pittsburgh PA’s Objections to Facts 

Not Supported by Admissible Evidence Filed in 

Support of St. Paul’s Opposition to Motion for 

Summary Judgment and Request for Discovery Per 

NRCP 56(d) 

XI, 

XII 

AA01634-

AA01656 
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30 [10/10/2019] Roof Deck Entertainment, LLC d/b/a 

Marquee Nightclub’s Reply in Support of Motion 

for Summary Judgment 

XII AA01657-

AA01667 

31 [10/10/2019] St. Paul Fire & Marine Insurance 

Company’s Reply to Roof Deck Entertainment, 

LLC d/b/a Marquee Nightclub’s Opposition to St. 

Paul Fire & Marine Insurance Company’s 

Countermotion 

XII AA01668-

AA01679 

32 [10/15/2019] Recorder’s Transcript of Pending 

Motions 

XII AA01680-

AA01734 

33 [05/14/2020] Findings of Fact, Conclusions of Law 

and Order Granting Roof Deck Entertainment, LLC 

d/b/a Marquee Nightclub’s Motion for Summary 

Judgment 

XII AA01735-

AA01751 

34 [05/14/2019] Findings of Fact, Conclusions of Law 

and Order Granting National Union Fire Insurance 

Company of Pittsburg PA’s Motion for Summary 

Judgment 

XII AA01752-

AA01770 

35 [05/14/2020] Order Denying St. Paul Fire & Marine 

Insurance Company’s Motion for Partial Summary 

Judgment and Order Granting in Part Aspen 

Specialty Insurance Company’s Counter-Motion for 

Summary Judgment 

XII AA01771-

AA01779 

36 [06/11/2020] Aspen Specialty Insurance Company’s 

Renewed Motion for Summary Judgment 

XIII AA01780-

AA01808 

37 [06/11/2020] Appendix to Exhibits to Aspen 

Specialty Insurance Company’s Renewed Motion 

for Summary Judgment 

XIII, 

XIV, 

XV 

AA01809-

AA02124 

38 [07/02/2020] St. Paul Fire & Marine Insurance 

Company’s Renewed Opposition to Aspen Specialty 

Insurance Company’s Renewed Motion for 

Summary Judgment 

XV AA02125-

AA02164 

39 [07/31/2020] Aspen Specialty Insurance Company’s 

Reply to St. Paul Fire & Marine Insurance 

Company’s Opposition to Aspen Specialty 

Insurance Company’s Renewed Motion for 

Summary Judgment 

XV AA02165-

AA02182 
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40 [10/09/2020] Order Denying Aspen Specialty 

Insurance Company’s Renewed Motion for 

Summary Judgment 

XV AA02183-

AA02194 

41 Aspen Specialty Insurance Company’s Reservation 

of Rights Letters dated August 5, 2014 

XVI AA02195-

AA02207 

42 Aspen Specialty Insurance Company Policy of 

Insurance issued to The Restaurant Group et al, 

Policy Number CRA8XYD11 

XVI AA02208-

AA02325 

43 St. Paul Fire and Marine Insurance Company Policy 

of Insurance issued to Premier Hotel Insurance 

Group (P2), Policy Number QK 06503290 

XVII  AA02326-

AA02387 

44 National Union Fire Insurance Company of 

Pittsburgh, PA Policy of Insurance issued to The 

Restaurant Group et al, Policy Number BE 

25414413 

XVIII AA02388-

AA02448 

 

45 Zurich American Insurance Company Policy of 

Insurance issued to Nevada Property I LLC, Policy 

Number PRA 9829242-01 

XVIII, 

XIX 

AA02449-

AA02608 
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OPPOSITION Case No.: A758902

Management Agreement which were unavailable to AIG for use in its motion to dismiss. Exhibit O.

But the St. Paul policy is barely mentioned in the summary judgment motion and the Management

Agreement is not even cited. Thus, AIG is simply repeating its Motion to Dismiss arguments here.

The Nevada Supreme Court frowns on litigants’ effort to obtain a second bite of the apple

after the requested relief has been denied. In State Engineer v. Eureka County, 133 Nev. 557

(2017), the State Engineer failed to rely upon substantial evidence in finding that Kobeh Valley

Ranch, LLC (KVR) would be able to mitigate conflicts to prior water rights when approving KVR’s

applications to appropriate water. The Nevada Supreme Court held that the district court had

properly vacated the permits and that KVR was not entitled to a second bite at the apple after

previously failing to present sufficient evidence of mitigation. Id. Indeed, cases in which relief was

denied because a litigant was seeking a second bite at the apple are legion. See, e.g., Todd v. State

of Nevada, 113 Nev. 18, 22 (1997) (refusing to grant new trial to discourage defense counsel from

remaining silent in the face of trial court errors or misconduct, for tactical reasons, in order to get a

“second bite at the apple” if a verdict is returned against their clients); and In re Negrete, 183 B.R.

195 (1995). Similarly, this Court should not permit AIG to have a second bite at the apple here.

Because neither the St. Paul policy nor the Management Agreement adds to AIG’s failed Motion to

Dismiss arguments, the Summary Judgment Motion should similarly be denied.

II. St. Paul Is Subrogated To Cosmopolitan's Claims.

As in its unsuccessful Motion to Dismiss the FAC, AIG’s Summary Judgment Motion

provides a full-frontal assault on the doctrine of subrogation arguing both that subrogation is not

available under Nevada law and, even if it is, that St. Paul does not qualify as Cosmo’s subrogee.

These arguments evidence a lack of basic understanding of subrogation. Accordingly, St. Paul’s

opposition begins with a brief discussion of the history and purpose of the doctrine. St. Paul then

explains why it is subrogated to Cosmo’s claims. Finally, St. Paul addresses the claims for equitable

contribution and equitable estoppel, which do not depend on subrogation.6 Contrary to AIG’s

6 AIG challenges St. Paul’s right to stand in Cosmo’s shoes, but does not question that Cosmopolitan would
have had claims against AIG for providing conflicted counsel and for failing to accept reasonable settlement demands
within AIG’s limits had not St. Paul paid to settle the claims against Cosmo.

AA01201
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OPPOSITION Case No.: A758902

assertions, subrogation, contribution and estoppel are all remedies available to St. Paul under the

facts of this case and the applicable law. Therefore, AIG’s motion must be denied.

A. The Law of Subrogation

1. The Meaning and Purpose of the Doctrine

Although St. Paul addressed the doctrine of subrogation at some depth previously, because

AIG has again questioned the very existence of the doctrine generally as well as specifically under

Nevada law, St. Paul must supply some context.

"Subrogation is not a cause of action in and of itself," but rather an equitable remedy that

allows one party to assert the cause of action of another. 73 Am. Jur. 2d Subrogation § 75; Pulte

Home Corp. v. Parex, Inc., 174 Md. App. 681, 742, 923 A.2d 971, 1005 (2007), aff'd, 403 Md. 367,

942 A.2d 722 (2008). Under this doctrine, when an insurer pays for an injury to another caused by

a third party, then the insurer has the right to step into the injured party's shoes to recover the

amount paid from the wrong doer. Id. Thus, the burden of the loss is placed on the party that

caused it, where it belongs. 73 Am. Jur. 2d Subrogation § 2; Kim v. Lee, 145 Wash. 2d 79, 88, 31

P.3d 665, 669 (Wash. 2001) ("Subrogation is fundamentally an equitable concept designed 'to

impose ultimate responsibility for a wrong or loss on the party who, in equity and good conscience,

ought to bear it.'").

Foundational to the operation of subrogation is that the party who would have been injured

was not in fact injured, because the insurer paid for the injury. Given the effectiveness of

subrogation in placing the burden of wrongdoing on the wrongdoer, the courts have repeatedly held

that it is to be liberally and expansively applied, even where it has not been applied before. As

explained in a well-respected secondary source:

Subrogation, as a doctrine, is not fixed and inflexible nor is it static,
but rather, it is sufficiently elastic to meet the ends of justice.
Furthermore, the doctrine is not constrained by form over substance,
nor is it within the form of a rigid rule of law. Thus, the mere fact that
the doctrine has not been previously invoked in a particular situation
is not a prima facie bar to its applicability.

73 Am. Jur. 2d Subrogation § 7 "Flexibility and Scope"; see also, e.g., Gearing v. Check Brokerage

Corp., 233 F.3d 469, 472 (7th Cir. (Ill.) 2000) ("doctrine of subrogation should be applied 'where it

AA01202
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OPPOSITION Case No.: A758902

effectuates a just resolution of the rights of the parties, irrespective of whether the doctrine has

previously been invoked in the particular situation.'").

To argue that subrogation should not be applied in a particular context simply because it has

not been applied there before (as AIG does here) is to misunderstand the basis of the doctrine in

natural justice, equity, and good conscience. 73 Am. Jur. 2d Subrogation § 7 ("the object of

subrogation to do complete and perfect justice between the parties without regard to form or

technicality, the remedy will be applied in all cases where demanded by the dictates of equity, good

conscience, and public policy.").

AIG must argue that subrogation does not apply because its contentions rely exclusively on

form and technicality and, therefore, it could not prevail against a subrogation claims. Here the

dictates of equity and good conscience should control and, therefore, subrogation is an appropriate

means to obtain a just (equitable) result.

2. Equitable Subrogation

Equitable subrogation arises by operation of law based on the legal consequences of the acts

and relationships between the parties. 73 Am. Jur. 2d Subrogation at § 5. As such, "it is a broad

doctrine . . . given a liberal application; the doctrine of equitable subrogation is highly favored in

the law." Id. at § 5 citing U.S. Bank Nat. Ass'n v. Hylton, 403 N.J. Super. 630, 637, 959 A.2d 1239,

1243 (Ch. Div. 2008). Accordingly, "'equitable subrogation' includes every instance in which one

person, not acting voluntarily, has paid a debt for which another was primarily liable and which in

equity and good conscience should have been discharged by the latter." Id.

3. Contractual, or “Conventional” Subrogation

Contractual subrogation developed later, and has its basis in an agreement of the parties

granting the right to pursue reimbursement from the responsible third party in exchange for

payment of a loss. 73 Am. Jur. 2d Subrogation § 4; Fortis Benefits v. Cantu, 234 S.W.3d 642, 646

(Tex. 2007). As contractual subrogation is based on contract, it is governed by the terms of the

agreement.7 73 Am. Jur. 2d Subrogation § 4. ("A contractual subrogation clause expresses the

7 The St. Paul policy states: “If any Insured has rights to recover from any other person or organization all or
part of any payment we have made under this policy, those rights are transferred to us.” AIG Exhibit 3; see also FAC ¶

AA01203
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OPPOSITION Case No.: A758902

parties' intent that subrogation should be controlled by agreed contract terms, not external rules

imposed under the common law." Puente v. Beneficial Mortg. Co. of Indiana, 9 N.E.3d 208 (Ind.

Ct. App. 2014)).

One significant difference between equitable and contractual subrogation is that "a subrogee

invoking contractual subrogation can 'recover without regard to the relative equities of the parties'"

or before the insured has been made whole. Fortis Benefits v. Cantu, 234 S.W.3d 642, 647 (Tex.

2007); see, e.g., Nat'l Union Fire Ins. Co. of Pittsburgh, Pa. v. Riggs Nat. Bank of Washington,

D.C., 646 A.2d 966, 971 (D.C. 1994) ("the superior equities doctrine, although applicable to

equitable subrogation claims, has no application in cases of conventional subrogation and

assignment.")

Both types of subrogation may exist independently and simultaneously alongside each other,

i.e., they are not mutually exclusive, and the non-existence of one does not preclude the other. 73

Am. Jur. 2d Subrogation § 3; Roberts v. Total Health Care, Inc., 109 Md. App. 635, 648, 675 A.2d

995, 1001 (1996), aff'd, 349 Md. 499, 709 A.2d 142 (1998); Phillips v. State Farm Mut. Auto. Ins.

Co., 73 F.3d 1535, 1538 (10th Cir. 1996). Thus, a party may assert claims for equitable and

contractual subrogation simultaneously where it has grounds to do so, and as St. Paul has done here.

B. Nevada's Long History of Applying Subrogation Where It Serves Justice

1. Nevada Recognizes That Subrogation Applies As An Equitable Remedy
Whenever It is Just

In accord with jurisdictions nationally, Nevada courts have long applied the doctrine of

subrogation expansively and flexibly in the interests of justice. More than one hundred years ago,

in Laffranchini v. Clark, 39 Nev. 48, 153 P. 250, 251 (1915), the court expanded subrogation by

holding a party who paid off a mortgage is subrogated to rights under that mortgage. While no prior

Nevada opinion on point existed, the court relied on national authority, including cases from Utah,

New York, Iowa, Minnesota, Texas, Ohio, Maryland, Michigan, Nebraska, Washington and others

to find that subrogation should be broadly permitted in accord with the modern trend, stating:

42 (“The St. Paul Policy contains a subrogation provision which transfers all of Cosmo’s rights of recovery against any
other person or organization to St. Paul for all or part of any payment made by St. Paul under the St. Paul Policy.”)

AA01204
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OPPOSITION Case No.: A758902

Subrogation is, in point of fact, simply a means by which equity
works out justice between man and man. Judge Peckham says, in
Pease v. Egan, 131 N. Y. 262, 30 N. E. 102, that “it is a remedy
which equity seizes upon in order to accomplish what is just and fair
as between the parties;” and the courts incline rather to extend than
to restrict the principle, and the doctrine has been steadily growing
and expanding in importance.

Laffranchini, supra at 252 (1915) (emphasis added). Thus, "[s]ubrogation . . . applies to a great

variety of cases, and is broad enough to include every instance in which one party pays a debt for

which another is primarily liable, and which in equity and good conscience should have been

discharged by the latter . . ." Id. at 252 (emphasis added). There is no Nevada case holding that

subrogation is unavailable in the insurance context. “Every instance” means every instance. As the

Nevada Supreme Court recently stated:

. . . equitable subrogation is also an equitable remedy that requires the
court to balance the equities based on the facts and circumstances of
each particular case. Murray v. Cadle Co., 257 S.W.3d 291, 300
(Tex.App.2008). Subrogation's purpose is to “grant an equitable result
between the parties.” 2 Grant S. Nelson & Dale A. Whitman, Real Estate
Finance Law § 10.6, at 26 (5th ed.2007). This court has expressly stated
that district courts have full discretion to fashion and grant equitable
remedies, Bedore v. Familian, 122 Nev. 5, 11–12 & n. 21, 125 P.3d
1168, 1172 & n. 21 (2006), and we will review a district court's decision
granting or denying an equitable remedy for abuse of discretion

Am. Sterling Bank v. Johnny Mgmt. LV, Inc., 126 Nev. 423, 428, 245 P.3d 535, 538–39 (2010).

That a court may apply subrogation principles in any context to achieve an equitable result is well-

established under Nevada law, and will be reviewed only for abuse of discretion. See also, Zhang v.

Recontrust Co., N.A., 405 P.3d 103 (Nev. 2017).

For this reason, Laffranchini, the court's first subrogation opinion, has been cited favorably

by the Nevada Supreme Court as recently as 2012 in In re Fontainebleau Las Vegas Holdings, 128

Nev. 556, 573, 289 P.3d 1199, 1209 n.8 (2012), where the court observed that it "has recognized the

doctrine of equitable subrogation in a variety of situations" including workers compensation (AT &

T Technologies, Inc. v. Reid, 109 Nev. 592, 855 P.2d 533 (1993)), negotiable instruments (Federal

Ins. Co. v. Toiyabe Supply, 82 Nev. 14, 409 P.2d 623 (1966)), sureties (Globe Indem. v. Peterson–

McCaslin, 72 Nev. 282, 303 P.2d 414 (1956)) and mortgages (Laffranchini v. Clark, 39 Nev. 48,

153 P. 250 (1915)). In addition to these contexts, the Court has also held that a developer and

AA01205
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OPPOSITION Case No.: A758902

general contractor's builders risk insurer may subrogate against a subcontractor when the

subcontractor was required to indemnify and provide additional insured coverage to the developer

and general contractor. Lumbermen's Underwriting All. v. RCR Plumbing, Inc., 114 Nev. 1231,

1232, 969 P.2d 301, 302 (1998).

These were all specific areas where the Court had not previously spoken and yet found the

doctrine of equitable subrogation applied. Indeed, the Nevada federal district court as recently as

last year concluded that current Nevada law supports equitable subrogation by an excess carrier

against a primary carrier for bad faith failure to settle. See Colony Ins. Co. v. Colorado Cas. Ins.

Co., 2016 WL 3360943 (D. Nev. June 9, 2016) (“Colony I”); see also, Colony Ins. Co. v. Colorado

Cas. Ins. Co., 2018 WL 3312965 (D. Nev. July 5, 2018) (“Colony II”). In those cases, a primary

auto insurer rejected settlement demands within its limits. The case later settled in excess of

primary limits with the participation of the excess carrier. The excess carrier sued the primary

carrier for the sum it paid based on bad faith failure to settle through equitable subrogation. The

primary carrier argued, like AIG, that Nevada had not "recognized" the right of an excess carrier to

do so. The court rejected this contention and based its holding on the following definition of

equitable subrogation as articulated by the Nevada Supreme Court:

[E]quitable subrogation is “an equitable remedy that requires the court
to balance the equities based on the facts and circumstances of each
particular case. Subrogation's purpose is to ‘grant an equitable result
between the parties.’ This court has expressly stated that district
courts have full discretion to fashion and grant equitable remedies.”
Am. Sterling Bank v. Johnny Mgmt. LV, Inc., 245 P.3d 535, 538 (Nev.
2010) (internal citations omitted).

Colony I, at *3.

Notably, AIG does not actually cite any cases barring subrogation between carriers. This is

because such a rule makes no sense, so any cases they could cite would be poorly-reasoned outliers

which would undermine their position. As explained above, to forbid subrogation would be to

reward wrongdoers like AIG, and to undermine the insurance industry. There is no Nevada public

policy in favor of either. Accordingly, established Nevada rules regarding subrogation support

subrogation between insurers generally and between AIG and St. Paul here.

///

AA01206
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OPPOSITION Case No.: A758902

2. Nevada Permits Contractual Subrogation

Without citing authority, AIG rejects the Colony holdings that Nevada law supports

equitable subrogation based on Nevada's long history of employing that doctrine whenever justice

so requires, but then embraces the same decision to overstate a blanket contention that a contractual

subrogation claim cannot be maintained. AIG’s position is incorrect.8 Nevada law does not bar all

contractual subrogation claims, but only in very rare and narrow circumstances. For, example in

Canfora v. Coast Hotels & Casinos, Inc., 121 Nev. 771, 776, 121 P.3d 599, 603 (2005), the Nevada

Supreme Court enforced a contractual subrogation clause which required that where an employee

received benefits from a third party for which it had been paid by its employer-insurer, it must

reimburse the employer-insurer. The court held:

In this case, the language in the subrogation clause could not be more
plain. The clause unequivocally provides that when an employee
receives the same benefits from the plan and a negligent third party,
the recipient “must reimburse the plan for the benefits provided.”
Since the subrogation clause is unambiguous, the Canforas are bound
by the terms of the document.

Canfora v. Coast Hotels & Casinos, Inc., 121 Nev. 771, 776, 121 P.3d 599, 603 (2005).

The court specifically distinguished a prior case -- Maxwell v. Allstate Ins. Companies, 102

Nev. 502, 506, 728 P.2d 812, 815 (1986) -- where it had denied contractual subrogation:

We have previously prohibited an insurer from asserting a
subrogation lien against medical payments of its insured as a matter of
public policy. In Maxwell v. Allstate Insurance Co., we were
concerned about the injured party recovering less than their full
damages. However, we have held that where an insured receives “a
full and total recovery, Maxwell and its public policy concerns are
inapplicable.”

Canfora v. Coast Hotels & Casinos, Inc., 121 Nev. 771, 778, 121 P.3d 599, 604 (2005).

The Colony court reached the result it did because it misapplied Maxwell, which was the

only Nevada case included in the Colony court's reasoning on this point. In Maxwell, the insurer

8 Although contractual subrogation is nearly universally accepted throughout the country, contractual subrogation will
not be allowed where a statute reflects a public policy contrary to that particular type of subrogation. 73 Am. Jur. 2d
Subrogation § 4 ("Subrogation clauses in contracts do not violate public policy; however, despite the parties' contractual
agreement, it will not be recognized where a statute expresses a public policy against the enforcement of those rights.").
There is no such statute in Nevada.
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was attempting to subrogate to an insured's medical payments damages at a time when it was

unclear that the insured had already been made whole. The court found that in the context of

medical payments, contractual subrogation clauses were void as against public policy; it did not

decide all contractual subrogation clauses in every context are void. This specific, narrow public

policy was reflected in NRS 41.100, which prohibited not only subrogation, but assignment, loan

receipts, or trusts regarding medical payments made by insurance companies. There is no public

policy against contractual subrogation generally, either in Nevada or in any jurisdiction of which St.

Paul is aware.

It is unsurprising then that the California cases cited by Colony -- 21st Century Ins. Co. v.

Superior Court, 47 Cal. 4th 511, 518, 213 P.3d 972, 976 (2009), and Progressive W. Ins. Co. v. Yolo

Cty. Superior Court, 135 Cal. App. 4th 263, 37 Cal. Rptr. 3d 434 (2005) -- were also both med-

payments claims. The court in 21st Century stated that "Med-pay Carrier Defendants must seek

recovery for personal injury claims through contractual reimbursement rights against their insureds,

because they are not allowed to assert subrogation claims directly against third party tortfeasors."

Id. at 518. “The rule is based on the premise that personal injury claims are not assignable, and

therefore a med-pay insurer generally has no right to sue the tortfeasor directly and has no standing

to intervene." Id. These principles have no bearing on subrogation in this case, which involves the

payment of a judgment against the insured that resulted from its insurer’s breach of contract and bad

faith.

Likewise, those sections of Progressive W. Ins. Co. v. Yolo Cty. Superior Court, 135

Cal.App.4th 263, 37 Cal.Rptr. 3d 434 (2005), cited by the Colony court for the proposition that

contractual subrogation generally adds nothing to equitable subrogation do not mean that

contractual subrogation is never available. Rather, it means that in most circumstances those rights

granted by equitable subrogation are so broad that the insurer does not gain additional rights by

contract. Further, the Progressive court took this position because California is one of the few

jurisdictions that apply equitable limitations to contractual subrogation. State Farm Gen. Ins. Co. v.

Wells Fargo Bank, N.A., 143 Cal.App.4th 1098, 1110, 49 Cal.Rptr.3d 785, 793 (2006). This is not

the case in most of the country, where contractual subrogation can expand those rights available in
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equity, as explained above. Indeed, even the California appellate courts have opined that it makes

more sense for contractual subrogation to not be bound by equitable limitations, even while they are

themselves bound by precedent to the contrary, at least for now. State Farm Gen. Ins. Co. v. Wells

Fargo Bank, N.A., 143 Cal.App.4th 1098, 1110, 49 Cal Rptr.3d 785, 793 (2006) (stating that the

position that contractual subrogation should not require the doctrine of superior equities as applied

in other jurisdictions was persuasive while being bound by California precedent to apply it).

Therefore, these opinions cannot circumscribe St. Paul's right to contractual subrogation in this

case.

C. AIG’s “Superior Equities” Argument Fails

AIG’s motion makes three arguments as to why St. Paul should not be allowed to pursue a

claim against it for breach of the duty to settle. In the first two arguments, AIG claims that no right

to subrogation exists under Nevada law. These arguments fail for the reasons discussed above.

AIG’s third argument, assuming a right to subrogate does exist, is that St. Paul cannot pursue

subrogation because it lacks “superior equities.” AIG’s argument is based primarily on an analysis

of the AIG and St. Paul policies in a vacuum, without reference to any of the underlying facts that

inform the equities between the parties. In fact, St. Paul has the far superior equities.

AIG contends that superior equities cannot exist between excess insurers with the same

obligations to the insured. Interestingly, it is in this argument that most of AIG’s references to the

St. Paul policy may be found. But equity is a doctrine of fundamental fairness that transcends the

parties’ legal relationships. Properly framed the question here is not so much what the policies say

as whether fundamental fairness requires that St. Paul be placed in a superior position to AIG with

respect to resolution of claims for which St. Paul stands in Cosmo’s shoes, including for AIG’s

defending Cosmo with conflicted counsel and for AIG’s failure to settle the claims against Cosmo

within its limits when it had the opportunity. The answer, resoundingly, is yes, because it was AIG

that placed Cosmo in peril, not St. Paul. AIG’s attempt to mischaracterize the very nature of the

claims must be rejected.

St. Paul has superior equities because: (1) the underlying agreements and conduct of the

parties demonstrate St. Paul's coverage for Cosmo was intended to be excess by the parties; (2) AIG
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caused this loss by breaching its covenant of good and fair dealing with Cosmo by (a) breaching the

duty to settle; and (b) breaching the duty to provide an adequate defense; and (3) Cosmo itself did

nothing wrong but was held only vicariously liable for Marquee's wrongful acts, which, because

Marquee’s acts in fact caused the injuries, makes Marquee's coverage with AIG primary to Cosmo's

with St. Paul. AIG’s argument that St. Paul should have settled the case simply ignores that fact

that St. Paul had no opportunity to do so in part because AIG did not inform St. Paul of the

settlement opportunities. For all of these reasons, AIG’s motion should be denied.

1. St. Paul Has Superior Equities Because It Is Excess to AIG’s Coverage for
Cosmopolitan

a. St. Paul is Excess Based on the Management Agreement

AIG argues that its policy and St. Paul’s policy insure Cosmo at the same level and,

therefore, that St. Paul cannot have superior equities. This assertion is simply incorrect for a

number of reasons. Factually, Cosmopolitan is a named insured on the St. Paul policy and an

additional insured on the AIG policy. In this context, courts turn to the language of the underlying

agreements pursuant to which additional insured coverage was provided to determine the priority of

that coverage. Here, the language of the Management Agreement could not be more clear. Section

12.2.5 states: “All insurance coverages maintained by [Marquee] shall be primary to any insurance

coverage maintained by any Owner Insured Parties (the “Owner Policies”), and any such Owner

Policies shall be excess of, and not contribute toward, [Marquee] Policies. . . .” Exhibit A. Cosmo

is identified in the Management Agreement as the “Owner”. Plainly, the Management Agreement

provides that the St. Paul policy (“Owner Policy”) is to be excess to the AIG (Marquee) policy.

There can be no reasonable dispute that the parties intended St. Paul's coverage to be excess.

The indemnity provisions of the Management Agreement yield the same result. When an

underlying agreement indicates that one party is to bear the risk of loss before the other, that party's

insurance is primary, and the other's excess. Rossmoor Sanitation, Inc. v. Pylon, Inc., 13 Cal.3d 622

(1975); Hartford Cas. Ins. Co. v. Mt. Hawley Ins. Co., 123 Cal.App.4th 278 (2004); Zurich Am. Ins.

Co. v. Acadia Ins. Co., 243 F. Supp. 3d 1201, 1208 (D. Colo. 2017). The indemnity agreement at

section 13.1 of the Management Agreement, which shifts the risk of loss from Cosmo to Marquee,
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further supports the argument that St. Paul is excess to AIG. Exhibit A. It provides that Marquee

shall indemnify the Restaurant and its parents (Cosmo) and members against any and all losses

incurred as a result of Marquee's breach or Marquee or its employees’ or staff's negligence or

willful misconduct. There is an exception for liability covered by required insurance, but the St.

Paul policy is not required insurance. Cosmo is not obligated under the Management Agreement to

obtain any insurance,9 so the insurance provision does not apply to the St. Paul policy. Exhibit A.

Therefore, because this claim arose out of the negligent or willful acts of Marquee's employees, and

Cosmo was only vicariously liable and did not itself commit any negligent or will act, Marquee

owes Cosmo indemnity. This shifts the risk of loss not only to Marquee, but also its insurers,

including AIG. Rossmoor Sanitation, Inc. v. Pylon, Inc., 13 Cal.3d 622 (1975); see also Hartford

Casualty Ins. Co. v. Mt. Hawley Ins. Co., 123 Cal.App.4th 278, 292 (2004); Wal-Mart Stores, Inc. v.

RLI Ins. Co., 292 F.3d 583(8th Cir. 2002).

AIG argues that "losses" as defined in the Management Agreement to exclude sums

"reimbursed" by insurance, means that the indemnity provision does not apply to losses covered by

insurance for Marquee or NRV1. That is not a reasonable interpretation because it renders the

insurance language of the indemnity provision meaningless, and also undermines the priority

provisions set forth in the insurance requirements.10 Indeed, the language in the indemnity clause

refers to losses "covered" by insurance, whereas the losses definition relates to sums "reimbursed"

by insurance. "Reimbursement" refers to an insurer's obligations under an indemnity-style policy as

opposed to a true general liability policy. Under an indemnity policy, an insured must first pay a

9 Section 12.1 of the Management Agreement requires NRV1 to obtain certain insurance. Exh. A. NRV1 is not
Cosmo. Cosmo and NRV1 are different entities. NRV1 is the entity that leased the nightclub from Cosmo. There is no
requirement in the Management Agreement that Cosmo obtain any insurance.

10 Under Nevada law, the interpretation of an insurance contract is a question of law for the court. Powell v. Liberty
Mut. Fire Ins. Co., 127 Nev. 14, 252 P.3d 668, 672 (2011). “The contract will be read as a whole and given a
construction which will accomplish the object of providing indemnity for the losses covered by the policy.” American
Excess v. MGM Grand, 102 Nev. 601, 604 (Nev. 1986). Nevada courts view a policy’s language “from the perspective
of one not trained in law and give plain and ordinary meaning to the terms.” Farmers Ins. Exch. v. Neal, 119 Nev. 62,
64, 64 P.3d 472, 473 (2003) (quotations). “Any ambiguity or uncertainty in an insurance policy must be resolved
against the insurer and in favor of the insured. . . . The contract will be given a construction which will fairly achieve its
object of providing indemnity for the loss to which the insurance relates.” National Union v. Reno Executive Air, 100
Nev. 360, 365 (1984).
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sum, whether it be damages for its liability or whatever the coverage provides, and then the insurer

indemnifies it for that sum by reimbursing it; under a typical general liability policy, the insurer

must pay the sum in the first instance to protect the insured. In re WorldCom, Inc. Sec. Litig., 354

F. Supp. 2d 455, 464 (S.D.N.Y. 2005) ("It is a general principle under insurance law, that the

obligation to pay under a liability policy arises as soon as the insured incurs the liability for the loss,

in contrast to an indemnity policy where the obligation is to reimburse the insured for a loss that the

insured has already satisfied.").

In the context of the liability policies in this case and the judgment against Cosmo at issue

here, no sum was “reimbursed” because Cosmo did not pay anything in the first instance, rendering

the insurance language of the “losses” definition inapplicable in this case. Rather, only the

insurance proviso of the indemnity provisions is relevant, and it does not apply given that St. Paul's

coverage for Cosmo was not required under the Management Agreement. Only insurance for

Marquee and NRV1, a separate but related entity to Cosmo, was.

Accordingly, when read as a whole, the insurance requirements and indemnity provision of

the Management Agreement deem St. Paul's coverage to be excess to AIG’s. This means that St.

Paul's policy responds after AIG's, making it a higher level excess carrier than AIG, and giving St.

Paul equitable superiority by requiring that the AIG policy exhaust before St. Paul has any

obligation to its insured, Cosmo.

b. As the Excess Carrier St. Paul Has Equitable Superiority As a Matter
of Law and May Subrogate Against the Lower Level AIG Policy

Despite AIG’s protestations to the contrary, it is plain that the St. Paul policy covering

Cosmo is excess to AIG’s additional insured coverage for the same entity. An excess carrier (St.

Paul) may seek subrogation against a lower level insurer (AIG) for bad faith failure to settle because

a lower level insurer has a duty to respond to a loss before the excess carrier.

Cases allowing an excess carrier to proceed against a lower level carrier are legion. Litig. &

Prev. Ins. Bad Faith § 7:9 ("The courts are all but unanimous in holding that a paying excess carrier,

as subrogee of the insured's rights, may maintain an action against a primary carrier for the latter's

bad faith, excess liability resulting from breach of its settlement duties, or defense duties, or both.
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The vehicle used has largely been that of equitable subrogation."); see, e.g., National Sur. Corp. v.

Hartford Cas. Ins. Co., 493 F.3d 752, 757 n.2 (6th Cir. 2007) (explaining subrogation between

primary and excess insurers is the "overwhelming majority" rule and citing cases from twenty-seven

jurisdictions in support).

It is also well-established that a higher level excess carrier has a right to subrogate against

lower level excess carriers. 1 Practical Tools for Handling Insurance Cases § 8:2 (Thomson Reuters

2018) ("Equitable subrogation can apply to second-level excess Carrier Defendants who assert an

equitable subrogation claim against a first-level insurer."); see, e.g., Central Illinois Public Service

Co. v. Agricultural Ins. Co., 378 Ill.App.3d 728 (2008) (higher level excess insurer had claim for

bad faith failure to settle against lower level excess insurer that exerted control over the litigation).

This is but a logical extension of the principle that a lower level carrier must respond to the loss

before a higher level carrier, given the higher level carrier's superiority.

Thus, because the St. Paul policy is excess to the AIG policy, St. Paul has the right to

subrogate against AIG.

2. St. Paul Has Superior Equities Due To AIG’s Improper Claim Handling
And Ill-Advised Rejection of Policy Limits Settlement Demands

St. Paul was not notified about the Moradi action until February 13, 2017, so it could not

have accepted either the December 10, 2015 $1.5 million Offer of Judgment or the November 2,

2016 $26 million written settlement demand. Exhibit J. As to the March 9, 2017 $26 million

demand, AIG “failed” to report it to St. Paul until after the demand had expired and trial had

commenced. Derewetzky Decl., ¶ 33. AIG has not offered any evidence that St. Paul was ever in a

position to settle the claims against Cosmo within its limits. Nor is there any evidence that had St.

Paul offered its limits at any time after it was notified about the Moradi action, its limits alone

would have settled the case. To the contrary, after it became known that Cosmo had a policy with

St. Paul, it is unlikely that Moradi would have settled for just the limits of the St. Paul policy as

evidenced by the fact that the settlement demand post-verdict was for the limits of all insurance,

including the St. Paul policy. Derewetzky Decl., ¶ 34.

The record contains no allegation of any other settlement demand by plaintiff or any other

AA01213



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
21

OPPOSITION Case No.: A758902

opportunity to settle before the $160,500,000 verdict was rendered. AIG’s allegations in this regard

are just that, allegations, with absolutely no evidentiary support. Thus, AIG cannot meet its burden

of showing that with respect to the opportunity to settle, it had the superior equities.

The same is true for AIG’s mishandling of Cosmo's defense. As St. Paul had the right but

not the duty to control the defense, and did not exercise that right, it is not responsible for the

mishandling of that defense. In contrast, AIG voluntarily assumed Cosmo’s defense, so it now

owns the consequence of its various failures. This is the case even if, as AIG incorrectly contends,

the St. Paul policy is not excess to AIG’s.

Notably, events played out this way because AIG itself, contrary to its current position,

knew St. Paul was a higher-level excess carrier and did not want St. Paul interfering in the handling

of the defense. Derewetzky Decl., ¶ 35. AIG's argument, ludicrous as it sounds, is that a carrier

(AIG) can provide a conflicted defense for years, fail to assert all of its insureds’ rights to their

detriment (e.g., failing to assert Cosmo’s indemnity rights against Marquee) and refuse at least two

opportunities to settle within limits and nevertheless have superior equities to a carrier that was not

even tendered to, and was kept in the dark about the litigation to prevent it from interfering in AIG’s

determination to gamble with Cosmo’s and St. Paul’s money. Merely stating the proposition

demonstrates its absurdity. This is not the law. Rather, equity requires that the party responsible

for the loss (AIG) should be made to bear it. This is another area in which St. Paul should be

permitted to conduct discovery under Rule 56(d) if the Court is otherwise persuaded by AIG’s

argument.

3. St. Paul Has Priority Because Marquee Caused the Loss

Cosmo's additional insured coverage on the AIG policy is also primary to Cosmo's coverage

with St. Paul because Marquee caused the underlying loss. "It is well settled that when two policies

of insurance cover a loss, and one of them insures an employer liable only by respondeat superior,

while the other covers the employee whose active negligence caused the loss, and where the

employer has a right of indemnity against the negligent employee, the insurer of the employee must

bear the entire loss." Berkeley v. Fireman's Fund Ins. Co., 407 F. Supp. 960, 969 (W.D. Wash.

1975); see also Guideone Mut. Ins. Co. v. Utica Nat'l Ins. Grp., 213 Cal. App. 4th 1494, 1503, 153
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Cal. Rptr. 3d 463, 469 (2013).

Here, Marquee's employees actually committed the beating that caused the underlying

claimant’s injuries. In contrast, Cosmo was merely found to have a non-delegable duty to prevent

that danger as a landowner. That means that Marquee and AIG are responsible for the loss before

Cosmo and St. Paul.

AIG argues that Cosmo’s non-delegable duty means that Cosmo must have committed

independent acts for which it was held directly liable, so as between Marquee and Cosmo, neither is

more responsible for the loss than the other, and Cosmo’s liability is not vicarious. AIG’s argument

contradicts its own assertion in the motion that Cosmo was only vicariously liable. Motion, at 3:10-

15 (“The Court held as a matter of law that Cosmo, as owner of the property, ‘had a nondelegable

duty and can be vicariously held responsible for the conduct of the Marquee security officers. . .”).

Frankly, to the extent it is unclear whether or not Cosmo's liability is vicarious (if it had

liability), the lack of clarity is a result of AIG’s improper handling of the defense. Thus, because

AIG could have obtained whatever special verdicts were necessary to clarify the issue, the

consequences of any lack of clarity on this issue must fall on them. See, e.g., Duke v. Hoch, 468

F.2d 973 (5th Cir. (Fla.) 1972) (burden on insurer to prove judgment against its insured included

damages for non-covered acts); Magnum Foods, Inc. v. Cont'l Cas. Co., 36 F.3d 1491, 1499 (10th

Cir. 1994) ("Because CNA controlled Magnum's defense in the state litigation, CNA bears the

burden of demonstrating the basis of the jury's punitive damage award.").

4. St. Paul Had No Opportunity to Settle the Underlying Action

AIG attempts to muddy the waters by arguing that if St. Paul was concerned about Cosmo’s

exposure it should have settled the case against Cosmo. As here, AIG’s superior equities argument

is rife with factual assertions that are unsupported and at best disputed, if not wholly inaccurate.

AIG offers no evidence, for example, that St. Paul had an opportunity to settle because there is

none. St. Paul was only notified about the Underlying Action on February 13, 2017, shortly before

trial began, and after AIG had already rejected an offer to settle the entire case against both Cosmo

and Marquee within the AIG limits. As to the March 9, 2017 offer within the AIG limits, although

St. Paul had been notified about the case on February 13, 2017, AIG concealed the March 9 offer
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from St. Paul until after it had expired. Derewetzky Decl., ¶ 36. St. Paul had no knowledge, and

therefore no reasonable opportunity to settle. And AIG would not even be arguing this point had it

not insisted that the defense of Marquee and Cosmo be handled by a single firm which never

informed Cosmo that its representation of both defendants created a conflict that at a minimum

entitled Cosmo to independent counsel. Under these circumstances, equity requires AIG, which

permitted the excess limits judgment, to have paid Cosmo’s share of the post-verdict settlement

(which St. Paul was compelled to pay to protect Cosmo) as a result of its wrongful, inequitable and

bad faith conduct. Instead, it used the leverage of that $160 million judgment hanging over the head

of Cosmo to improperly compel St. Paul to pay. Having placed Cosmo in the path of harm and

actually exacerbating Cosmo’s exposure through conflicted defense counsel and rejection of

reasonable settlement offers within limits, AIG can hardly in fairness argue that the excess

judgment against Cosmo was St. Paul’s fault.

AIG’s superior equities argument fails for all of these reasons, and the motion fails for the

additional reason that, as discussed above, St. Paul had a viable claim for contractual subrogation,

for which it need not demonstrate equitable superiority. Even so, if the Court is persuaded by

AIG’s arguments, St. Paul should be permitted an opportunity to conduct discovery on these issues

pursuant to NRCP Rule 56(d), and AIG’s motion should be denied or stayed on that basis.

D. AIG’s Argument That Subrogation Fails Because Cosmopolitan
Has No Damages Is Fundamentally Contrary to the Nature of Subrogation

AIG repeats essential verbatim the argument from its failed motion to dismiss that St. Paul is

not entitled to subrogation because it paid to settle the case, and thus, Cosmopolitan suffered no

damages. Discovery would undoubtedly reveal that AIG has on innumerable occasions pursued

subrogation where it had paid on behalf of its insured, precisely as St. Paul is doing here. St. Paul

requests leave to conduct such discovery under Rule 56(d) if the Court were to find AIG’s position

otherwise persuasive.

AIG’s argument creates a trap into which courts sometimes fall, but that is only possible if

there is also a misunderstanding of the fundamental nature of subrogation. As explained above, the

reason the doctrine of subrogation was introduced into the common law was because of, not despite,
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the fact that the insurer had paid the insured for its damages. See, e.g., Troost v. Estate of DeBoer,

155 Cal. App. 3d 289, 294, 202 Cal. Rptr. 47, 50 (Ct. App. 1984) ("Payment by the insurance

company does not change the fact a loss has occurred."); Maryland Cas. Co. v. Acceptance Indem.

Ins. Co., 639 F.3d 701, 706 (5th Cir. 2011) (the law “does not bar contractual subrogation simply

because the insured has been fully indemnified.”). If by paying to protect the insured the insurer

obviated subrogation, then subrogation would not exist at all. Interstate Fire & Cas. Ins. Co. v.

Cleveland Wrecking Co., 182 Cal.App.4th 23, 34, 105 Cal.Rptr.3d 606, 615 (2010) ("Under

Cleveland's view, no insurer could ever state a cause of action for subrogation in order to recover

amounts it paid on behalf of its insured, because of the very fact that it had paid amounts on behalf

of its insured.") (emphasis in original). Yet subrogation clearly does exist in Nevada, including in

the insurance context.

In a further attempt to confuse this Court, AIG misrepresents the unpublished opinion in

California Capital Ins. Co. v. Scottsdale Indem. Ins. Co., No. F070598, 2018 WL 2276815 (Cal. Ct.

App. May 18, 2018). All this Court really needs to know about California Capital is that

subrogation was not denied based on the argument that the insured had suffered no damages.

Rather, the insurer obtained an assignment of its insured’s breach of contract and bad faith claims

against another insurer. The court there held that the assigned claims were not actionable because

the assignee had been fully defended and indemnified and thus had not suffered and damage. As

discussed above, subrogation is a completely different animal as it allows the insurer to pay the

insured’s loss and prosecute the claims the insured would have had if its own insurer had not paid.11

The Court should not be misled by AIG's no damages argument, based on a single,

unpublished decision. St. Paul's payment does not obviate its right to subrogation. It creates it.

Therefore, because St. Paul paid for the insured's damages caused by AIG’s bad faith, St. Paul is

entitled to subrogation.

///

11 Capital did attempt to argue subrogation under its indemnity cause of action, and the court held that even if that
was appropriate, it would still fail because Capital could not allege equitable superiority. The court did not, as AIG
claims, deny subrogation based on a no damages argument.
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III. St. Paul Is Entitled To Seek Equitable Contribution

AIG attacks St. Paul’s cause of action for equitable contribution by arguing that (1) the

Nevada Supreme Court has not recognized it, and (2) even if the cause of action were viable, there

can be no equitable contribution because AIG’s policy is exhausted.

Although it is true that the Nevada Supreme Court has not addressed the duty of an insurer

to contribute to an insured's defense by another insurer, Nevada federal courts have repeatedly

concluded that the Supreme Court would recognize such a claim.12 See, e.g., Great American Ins.

Co. of New York v. North American Specialty Ins. Co., 542 F.Supp.2d 1203, 1211 (D. Nev. 2008).

As another court noted:

[T]his Court may turn to California law for guidance, which is what
the Nevada Supreme Court often does when faced with issues of first
impression. Id. (citing Volvo Cars of North America, Inc. v. Ricci, 137
P.3d 1161, 1164 (Nev. 2006)). In California, “here two or more Carrier
Defendants provide primary insurance on the same risk for which they
are both liable for any loss to the same insured, the insurance carrier
who pays the loss or defends a lawsuit against the insured is entitled to
equitable contribution from the other insurer or Carrier Defendants,
without regard to principles of equitable subrogation.” Travelers Cas.
and Sur. Co. v. American Intern. Surplus Lines Ins. Co., 465
F.Supp.2d 1005, 1026 (S.D. Cal. 2006) (quoting Fireman's Fund Ins.
Co. v. Maryland Cas. Co., 65 Cal.App.4th 1279, 1289 (Cal. App. 1
Dist. 1998)). Equitable contribution “is the right to recover, not from
the party primarily liable for the loss, but from a co-obligor who shares
such liability with the party seeking contribution.” Id.

Admiral Ins. Co. v. Illinois Union Ins. Co., No. 208CV01300RCJRJJ, 2010 WL 11579447, at *3 (D.

Nev. May 24, 2010).

Even assuming AIG were correct that the Nevada Supreme Court has not yet recognized

equitable contribution among insurers, it would be improper for this Court to dismiss a new and

novel claim at the pleading stage,13 for the reasons discuss above. See, e.g., Elec. Constr. & Maint.

12 Ardmore Leasing Corp. v. State Farm Mut. Auto. Ins. Co., 106 Nev. 513 (1990) involved a claim for equitable
contribution wherein State Farm sought contribution from a leasing company and its insurer. The trial court granted
summary judgment in favor of the insurer State Farm. The Nevada Supreme Court reversed, but on the grounds that
there were triable issues of fact that precluded summary judgment. The Court did not object that the cause of action for
contribution was improper under Nevada law.

13 Although AIG filed a nominal summary judgment motion, it is still essentially an attack on the pleadings since
no discovery has been permitted, the current motion is essential a renewal of the earlier Motion to Dismiss and this
motion references only St. Paul’s allegations.
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Co., Inc. v. Maeda Pac. Corp., 764 F.2d 619, 623 (9th Cir.1985).

AIG’s argument that exhaustion of its policy limits bars contribution lacks merit and

actually highlights another aspect of AIG’s bad faith. AIG insured both Marquee and Cosmo and

had the same duties to both, including to indemnify both against certain claims. But AIG beached

its obligations to Cosmo when it agreed to pay its limits only on behalf of Marquee. It paid nothing

on behalf of its other insured, Cosmo. This is true because St. Paul did not insure Marquee. Thus,

if AIG paid anything on behalf of Cosmo, St. Paul would have been obligated to pay only the

balance of what Cosmo owed, leaving a shortfall in the payment on behalf of Marquee.

On the other hand, the exhaustion argument ignores the problem that AIG decided

unilaterally to forgo multiple opportunities to settle all claims against both its insureds within its

own limits, prejudiced Cosmo’s rights and then choose to exhaust the policy limits to protect only

Marquee while contributing nothing for Cosmo. AIG essentially contends that dumping its policy

to protect Marquee insulates it from contribution to Cosmo’s settlement amount.

California Courts have consistently upheld the principle that good faith the insurer give

equal consideration to all insureds. Lheto v. Allstate Ins. Co., 31 Cal.App.4th 60, 75 (1994)

(insurer’s disbursement of entire policy limit on behalf of additional insured did not discharge its

obligations to the named insured; rather it constituted a breach of contract); see also Strauss v.

Farmers Insurance Exchange, 26 Cal.App.4th 1017, 1021-1022 (1994) (same). Under these

principles, AIG’s claim that its policy is exhausted does not bar an equitable contribution claim

against it because its exhaustion was improper, not to say inequitable.

IV. St. Paul Has A Valid Equitable Estoppel Claim

AIG lamely argues that is entitled to summary judgment on St. Paul’s seventh cause of

action, for equitable estoppel because St. Paul has no valid claims for equitable subrogation or

contribution. For all of the reasons discussed above, AIG is just dead wrong.

In addition, a claim of equitable estoppel may be made separate from equitable subrogation

and contribution. The doctrine of equitable estoppel “provides that a person may not deny the

existence of a state of facts if he intentionally led another to believe a particular circumstance to be

true and to rely upon such belief to his detriment.” Strong v. Cnty. of Santa Cruz, 15 Cal.3d 720,
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125 Cal.Rptr. 896, 543 P.2d 264, 266 (1975) cited with approval in Cheqer, Inc. v. Painters and

Decorators Joint Comm., Inc., 98 Nev. 609, 655 P.2d 996, 998–99 (1982). Nevada law expressly

allows affirmative claims for equitable estoppel:

Respondent contends, nevertheless, that equitable estoppel is a
defense, not a cause of action for money damages. Although
some jurisdictions agree with respondent's contention, we have
not so limited the power of the courts of this state to seek and do
equity. See Nevada Pub. Emp. Ret. Bd. v. Byrne, 96 Nev. 276, 607
P.2d 1351 (1980).

Mahban v. MGM Grand Hotels, Inc.,100 Nev. 593, 691 P.2d 421, 424 (1984).

In its Motion to Dismiss, AIG argued that St. Paul may not bring claim for equitable

estoppel because it is not an affirmative claim for relief but rather a “defense to a defense” and

fleetingly makes the same assertion here, even though it, too, cites Mahban, in essence conceding

that equitable estoppel may be brought as an affirmative claim. Once it has been given an

opportunity to conduct discovery, St. Paul will have no difficulty proving this, and all of its claims.

CONCLUSION

For all the foregoing reasons, St. Paul respectfully requests the Court deny AIG’s motion for

summary judgment.

Dated: September 27, 2019
MORALES FIERRO & REEVES

By: /s/ Marc J. Derewetzky
Ramiro Morales
William C. Reeves
Marc J. Derewetzky
MORALES FIERRO & REEVES
600 S. Tonopah Drive, Suite 300
Las Vegas, NV 89106
Attorneys for Plaintiff
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PROOF OF SERVICE

I, William Reeves, declare that:

I am over the age of eighteen years and not a party to the within cause.

On the date specified below, I served the following document:

OPPOSITION TO MOTION FOR SUMMARY JUDGMENT FILED BY AIG

CONSOLIDATED APPENDIX OF EXHIBITS (A-V)

DECLARATION OF MARC DEREWETZKY

RESPONSE TO STATEMENT OF FACTS OFFERED BY AIG

Service was effectuated in the following manner:

BY FACSIMILE:

XXXX BY ODYSSEY (Notice Only): I caused such document(s) to be electronically served

through Odyssey for the above-entitled case to the parties listed on the Service List maintained on

the Odyssey website for this case on the date specified below.

I declare under penalty of perjury that the foregoing is true and correct.

Dated: September 27, 2019

William Reeves
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DECL
Ramiro Morales [Bar No.: 007101]
William C. Reeves [Bar No.: 008235]
Marc J. Derewetzky [Bar No.: 006619]
MORALES FIERRO & REEVES
600 S. Tonopah Drive, Suite 300
Las Vegas, NV 89106
Telephone: 702/699-7822
Facsimile: 702/699-9455

Attorneys for Plaintiff
St. Paul Fire & Marine Ins. Co.

DISTRICT COURT

CLARK COUNTY, NEVADA

ST. PAUL FIRE & MARINE INS. CO.,

Plaintiff,

v.

ASPEN SPECIALTY INS. CO., et al.,

Defendants.

)
)
)
)
)
)
)
)
)
)
)

Case No.: A758902
Dept. No.: XXVI

DECLARATION OF MARC J.
DEREWETZKY IN SUPPORT OF
PLAINTIFF'S OPPOSITIONS TO AIG’S
AND MOTION FOR SUMMARY
JUDGMENT

DATE: October 15, 2019
TIME: 9:30 a.m.

I, Marc J. Derewetzky, declare:

1. I am an attorney duly licensed before all of the court of the State of Nevada and this

court, and am an attorney employed by Morales Fierro & Reeves, counsel of record for plaintiff St.

Paul Fire & Marine Insurance Company (“St. Paul”) herein. I have personal knowledge of all facts

set forth in this Declaration and, if called as a witness in this matter, I could and would competently

testify thereto. I make is declaration in support of St. Paul’s oppositions to National Union Fire

Insurance Company of Pittsburgh, Pa’s (“AIG”) and Roof Deck Entertainment, LLC, d/b/a Marquee

Nightclub’s (“Marquee”) motions for summary judgment and St. Paul’s counter-motion to

Marquee’s motion.

2. Filed concurrently herewith is a document entitled Consolidated Appendix of

Exhibits In Support of Plaintiffs' Opposition To Motions For Summary Judgment Filed By AIG and

Marquee (“Appendix”), to which are appended Plaintiff’s Exhibits.

3. Attached to the Appendix as Exhibit A is a true and correct copy of excerpts of the

Case Number: A-17-758902-C

Electronically Filed
9/27/2019 2:28 PM
Steven D. Grierson
CLERK OF THE COURT
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Nightclub Management Agreement between Nevada Restaurant Venture I, LLC and Marquee.

4. Attached to the Appendix as Exhibit B is a true and correct copy of the complaint in

that certain action styled David Moradi v. Nevada Property I, LLC dba The Cosmopolitan of Las

Vegas, Eighth Judicial District Court of the State of Nevada, Case No. A-14-698824-C

(“Underlying Action”).

5. Attached to the Appendix as Exhibit C is a true and correct copy of a September 18,

2014 letter from Martin Kravitz and Tyler Watson of Kravitz Schnitzer & Johnson to Greg Irons of

Aspen Insurance.

6. Attached to the Appendix as Exhibit D is a true and correct copy of Defendant’s

Answer to Complaint in the Underlying Action.

7. Attached to the Appendix as Exhibit E is a true and correct copy of a November 13,

2014 letter from Martin Kravitz and Tyler Watson of Kravitz Schnitzer & Johnson to Edward Kotite

of Aspen Insurance.

8. Attached to the Appendix as Exhibit F is a true and correct copy of a December 7,

2015 e-mail from Tyler Watson of Kravitz Schnitzer & Johnson to Edward Kotite of Aspen and

Robin Green of AIG.

9. Attached to the Appendix as Exhibit G is a true and correct copy of Plaintiff’s Offer

of Judgment in the Underlying Action dated December 10, 2015 in the amount of $1,500,000.

10. Attached to the Appendix as Exhibit H is a true and correct copy of a December 18,

2015 letter from Tyler Watson of Kravitz Schnitzer & Johnson to Rahul Ravipudi of Panish Shea &

Boyle

11. Attached to the Appendix as Exhibit I is a true and correct copy of a November 2,

2016 letter from of Rahul Ravipudi of Panish Shea & Boyle to David Dial, D. Lee Robert and

Jeremy Alberts of Weinberg Wheeler Hudgins Gunn & Dial and Josh Aicklen, David Avakian and

Paul Shpirt of Lewis Brisbois Bisgaard & Smith offering to settle the Underlying Action for

$26,000,000.

12. Attached to the Appendix as Exhibit J is a true and correct copy of an e-mail dated

February 13, 2017 from Crystal Calloway to BSIclaims and First Report.
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13. Attached to the Appendix as Exhibit K is a true and correct copy of a March 9, 2017

letter from of Rahul Ravipudi of Panish Shea & Boyle to David Dial, D. Lee Robert and Jeremy

Alberts of Weinberg Wheeler Hudgins Gunn & Dial and Josh Aicklen, David Avakian and Paul

Shpirt of Lewis Brisbois Bisgaard & Smith offering to settle the Underlying Action for

$26,000,000.

14. Attached to the Appendix as Exhibit L is a true and correct copy of a March 21, 2017

letter from Robin Green of AIG to Randy Conner of the Cosmopolitan of Las Vegas.

15. Attached to the Appendix as Exhibit M is a true and correct copy of a March 21,

2017 letter from Robin Green of AIG to John R. Ramirez of Roof Deck Entertainment, LLC and the

Restaurant Group.

16. Attached to the Appendix as Exhibit N is a true and correct copy of Defendants’

Trial Brief for Determination of Several Liability under NRS 41.141 in the Underlying Action dated

March 15, 2017.

17. Attached to the Appendix as Exhibit O is a true and correct copy of Defendants’

Reply to Plaintiff’s Opposition to Their Motion for Determination of Several Liability under NRS

41.141 in the Underlying Action dated March 23, 2017.

18. Attached to the Appendix as Exhibit P is a true and correct copy of Defendants’

Opposition to Plaintiff’s Trial Brief Regarding Jury Instruction Concerning Defendant Nevada

Property 1, LLC’s Non-Delegable Duty dated April 12, 2017.

19. Attached to the Appendix as Exhibit Q are true and correct copies of excerpts of the

Trial Transcript in the Underlying Action from the afternoon of April 18, 2017.

20. Attached to the Appendix as Exhibit R is a true and correct copy of the Special

Verdict for Plaintiff in the Underlying Action dated April 26, 2017.

21. Attached to the Appendix as Exhibit S is a true and correct copy of Defendant Rook

Deck Entertainment, LLC d/b/a Marquee Nightclub’s Motion to Dismiss Plaintiff St. Paul Fire &

Marine Insurance Company’s First Amended Complaint in this action dated June 25, 2018.

22. Attached to the Appendix as Exhibit T is a true and correct copy of the transcript of

the October 30, 2018 hearing on Defendants’ Motions to Dismiss St. Paul’s First Amended
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Complaint.

23. Attached to the Appendix as Exhibit U is a true and correct copy of this Court’s

Order dated July 1, 2019 denying Defendants’ Motions to Dismiss St. Paul’s First Amended

Complaint.

24. Attached to the Appendix as Exhibit V is a true and correct copy of an exchange of

e-mails between Willian Reeves, counsel for Plaintiff and various counsel for AIG and Marquee

from September 23 to September 25, 2019.

25. There was no evidence presented at trial in the Underlying Action that Cosmo was

directly liable for Moradi’s injuries and no evidence that Cosmo had any role in hiring, training or

supervising the Marquee personnel. No Cosmo employee or manager testified at trial in the

Underlying Action. Prior to trial, the Court denied Cosmo’s motion for summary judgment finding

instead that Cosmo had a non-delegable duty to exercise reasonable care so as not to subject others

to an unreasonable risk of harm.

26. AIG provided a single attorney to represent Cosmo and Marquee jointly, despite the

fact that Cosmo was entitled to be indemnified by Marquee pursuant to contract, thus improperly

waiving Cosmo’s rights. Exhibits A, L and M.

27. Aspen and AIG mishandled the claims and then failed to accept reasonable

settlement offers within their limits. Exhibits G, H, I, K.

28. Aspen and AIG failed to inform either Cosmopolitan or St. Paul of opportunities to

settle before the offers expired. These offers included a statutory offer of judgment for $1.5

million dated December 10, 2015 and offers to settle for $26 million (the undisputed amount of the

combined Aspen and AIG limits) presented on November 2, 2016 and March 9, 2017, shortly

before trial commenced. Exhibits G, H, I, K.

29. Throughout the Underlying Action, AIG consistently represented that its coverage

for Cosmopolitan was primary to St. Paul’s coverage and, therefore, that AIG was responsible for

defending and resolving the Underlying Action.

30. Rather than accept a settlement demand within its limits that would have insulated

both Marquee and Cosmo, AIG elected to reject the demands and instead unreasonably take its
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chances that they would do better at trial. Exhibits G, H, I, K. AIG lost this gamble spectacularly,

by virtue of the jury awarding damages in excess of $160,000,000. Exhibit R.

31. Having lost its gamble AIG then took the position that its exposure was capped at

the limits of its policy ($26,000,000 when combined with the limits Aspen claimed were

available), and that they would pay the alleged policy limit to protect Marquee but not Cosmo.

32. Throughout, AIG conducted itself by word and deed as though its policy was

obligated to pay the Moradi claims before St. Paul was required to pay, rendering the St. Paul

policy excess to the AIG policy. But AIG failed to avail itself of opportunities to spend its limits to

protect both of its insureds, opportunities that were never presented to St. Paul. Exhibits I, K.

With a joint and several judgment hanging over its named insured’s head, St. Paul funded Cosmo’s

portion of the settlement.

33. St. Paul was not notified about the Moradi action until February 13, 2017, so it could

not have accepted either the December 10, 2015 $1.5 million Offer of Judgment or the November 2,

2016 $26 million written settlement demand. Exhibit J. As to the March 9, 2017 $26 million

demand, AIG “failed” to report it to St. Paul until after the demand had expired and trial had

commenced.

34. The settlement demand post-verdict was for the limits of all insurance, including the

St. Paul policy.

35. AIG, contrary to its current position, knew St. Paul was a higher-level excess carrier

and did not want St. Paul interfering in the handling of the defense.

36. As to the March 9, 2017 offer within the AIG limits, although St. Paul had been

notified about the case on February 13, 2017, AIG concealed the March 9 offer from St. Paul until

after it had expired.

DECLARATION IN SUPPORT OF REQUEST FOR RELIEF UNDER NRCP RULE 56(d)

St. Paul respectfully submits this Declaration in support of its request to conduct discovery

of evidence to support its opposition to AIG’s summary judgment motion. St. Paul served written

discovery on August 22, 2019, as soon as discovery opened according to the Rules. By way of
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response, AIG requested that the Court phase discovery with the first phase limited to authentication

of the St. Paul policy and the Nightclub Management Agreement. The Court stayed discovery to

allow AIG to seek an order phasing discovery from the discovery commissioner. AIG’s motion is

currently scheduled for hearing on October 23, 2019. Accordingly, St. Paul has been afforded no

opportunity to conduct discovery into any aspect of this case.

St. Paul’s opposition to AIG’s summary judgment motion identifies a number of issues with

respect to which discovery is requested in the event that the Court otherwise determines there is no

genuine issue of fact and that AIG is entitled to judgment as a matter of law. The specific areas of

inquiry are as follows:

 AIG’s retention of a single set of lawyers to defend Marquee and Cosmo jointly without

seeking a conflict waiver or informing Cosmo of actual conflicts;

 Express and implied representations by AIG that its policy would respond prior to St. Paul’s

policy such that St. Paul’s policy was de facto excess;

 Whether St. Paul had a reasonable opportunity to settle the Underlying Action before the

jury rendered a verdict against Marquee and Cosmo for $160,500,000.

 AIG’s history of pursuing subrogation claims where it has paid the loss on behalf of its

insured such that its insured has no damages;

 AIG’s concealment from St. Paul of the March 9, 2017 settlement offer from the underlying

plaintiff;

 AIG’s efforts at concealment generally for the purpose of preventing St. Paul from

“interfering” in AIG’s handling of the Underlying Action.

St. Paul’s First Amended Complaint seeks relief based on claims for equitable subrogation,

equitable contribution and equitable estoppel. AIG argues that St. Paul’s claims require St. Paul to

have “equitable superiority” and that St. Paul does not. The requested discovery is central to this

intensely fact-specific argument.

Because this case is only in its very preliminary stages and St. Paul has not been permitted

to conduct any discovery, St. Paul is unable to identify areas of inquiry with greater specificity.

However, the law recognizes that greater deference to a Rule 56(d) request is given under these
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RSPN
Ramiro Morales [Bar No.: 007101]
William C. Reeves [Bar No.: 008235]
Marc J. Derewetzky [Bar No.: 006619]
MORALES FIERRO & REEVES
600 S. Tonopah Drive, Suite 300
Las Vegas, NV 89106
Telephone: 702/699-7822
Facsimile: 702/699-9455

Attorneys for Plaintiff
St. Paul Fire & Marine Ins. Co.

DISTRICT COURT

CLARK COUNTY, NEVADA

ST. PAUL FIRE & MARINE INS. CO.,

Plaintiff,

v.

ASPEN SPECIALTY INS. CO., et al.,

Defendants.

)
)
)
)
)
)
)
)
)
)
)

Case No.: A758902
Dept. No.: XXVI

RESPONSE TO NATIONAL UNION FIRE
INSURANCE COMPANY OF
PITTSBURGH, PA’S STATEMENT OF
UNDISPUTED FACTS IN SUPPORT OF
MOTION FOR SUMMARY JUDGMENT

DATE: October 15, 2019
TIME: 9:30 a.m.

TO THE COURT, ALL PARTIES AND THEIR ATTORNEYS OF RECORD:

Plaintiff St. Paul Fire & Marine Ins. Co. responds to National Union Fire Insurance

Company of Pittsburgh PA's Statement of Undisputed Facts as follows:

Responses

Fact No. 1: This action arises out of an underlying bodily injury action captioned David

Moradi v. Nevada Property 1, LLC dba The Cosmopolitan, et al., District Court Clark County,

Nevada, Case No. A-14-698824-C ("Underlying Action"). [FAC ¶ 6].

Response: Agreed.

Fact No. 2: In the Underlying Action, David Moradi ("Moradi") alleged that, on or about

April 8,2012, he went to the Marquee Nightclub located within The Cosmopolitan Hotel and Casino

to socialize with friends, when he was attacked by Marquee employees resulting in personal

injuries. [FAC ¶¶ 6-7].

Response: Agreed.

Case Number: A-17-758902-C

Electronically Filed
9/27/2019 2:28 PM
Steven D. Grierson
CLERK OF THE COURT
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Fact No. 3: Moradi filed his complaint in the Underlying Action against Nevada Property 1,

LLC d/b/a The Cosmopolitan of Las Vegas ("Cosmopolitan") and Roof Deck Entertainment, LLC

d/b/a Marquee Nightclub ("Marquee") on April 4, 2014, asserting causes of action for Assault and

Battery, Negligence, Intentional Infliction of Emotional Distress, and False Imprisonment. [FAC ¶¶

8-10, Ex. A].

Response: Agreed. Note that Nevada Restaurant Venture I, LLC (“Master Tenant”) was not

named as a defendant in the Underlying Action.

Fact No. 4: Moradi alleged that, as a result of his injuries, he suffered past and future lost

wages/income and sought general damages, special damages and punitive damages. [FAC ¶ 9, Ex.

A].

Response: Agreed.

Fact No. 5: During the course of the Underlying Action, Moradi asserted that Cosmopolitan,

as the owner of The Cosmopolitan Hotel and Casino (where the Marquee Nightclub was located),

faced exposure for breaching its non-delegable duty to keep patrons safe, including Moradi. [FAC ¶

13].

Response: Irrelevant. In pretrial motions, Marquee conceded that Cosmo had no express or

implied authority to control the Marquee Nightclub such that Moradi was not a business invitee of

the Cosmo. St. Paul Appendix, Ex. P, 5:20-6:4. Given this, Marquee conceded that Cosmo was "at

most an alleged passive tortfeasor" with no active role in any aspect of the operations of the

Marquee Nightclub. St. Paul Appendix, Ex. O, 4:27-5:3; see also Ex. N, 4:26-5:1. Trial testimony

from the Marquee representative was in accord that Marquee alone (and not Cosmo) operated and

managed the Marquee Nightclub. St. Paul Appendix, Ex. Q, 134:22-135:3; Ex. O, 3:15-24. Despite

this lack of control or management, the Trial Court held that Cosmo was legally vicariously liable

for the conduct of Marquee by virtue of a finding of non-delegable duty. Marquee Appendix, Ex. 3,

14:13-16:25. Cosmo's exposure, therefore, was limited to being held vicariously liable for the

conduct of Marquee.

Fact No. 6: The Court in the Underlying Action held as a matter of law that Cosmopolitan,

as owner of the property, "had a nondelegable duty and can be vicariously held responsible for the
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conduct of the Marquee security officers ... " and that Marquee and Cosmopolitan could be held

jointly and severally liable. [RJN, Ex. 5].

Response: To be clear, the Trial Court held that Cosmo was legally vicariously liable for the

conduct of Marquee by virtue of a finding of non-delegable duty. Marquee Appendix, Ex. 3, 14:13-

16:25.

Fact No. 7: The Underlying Action went to trial and, on April 28, 2017, the jury returned a

verdict in Moradi' s favor and awarded compensatory damages in the amount of $160,500,000.

[FAC, Ex. C].

Response: Agreed.

Fact No. 8: During the punitive damages phase of the trial in the Underlying Action, Moradi

made a global settlement demand to Marquee and Cosmopolitan. [FAC ¶ 66].

Response: Agreed that following the initial verdict, Moradi made a settlement demand to

Marquee and Cosmo.

Fact No. 9: National Union, St. Paul and the other insurers accepted Moradi's settlement

demand and resolved the Underlying Action, the specific contributions of which are confidential.

[FAC ¶ 67-70].

Response: Agreed.

Fact No. 10: National Union and St. Paul contributed the same amount towards the

settlement of the Underlying Action. [FAC ¶ 67-70].

Response: Agreed, but irrelevant because St. Paul’s payment was the result of AIG’s failure

to accept settlement demands within its own limits and AIG’s defense of Cosmo through conflicted

counsel.

Fact No. 11: National Union issued commercial umbrella liability policy number BE

25414413, effective October 6, 2011 to October 6, 2012, issued to The Restaurant Group, et al.

("National Union Excess Policy"). [Perkins Decl., Ex. 1]

Response: Agreed.

Fact No. 12: Marquee is an insured under the National Union Excess Policy. [FAC ¶ 30;

Perkins Decl., Ex. 1].
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RESPONSE Case No.: A758902

Response: Agreed that Marquee and Cosmo were insureds of AIG.

Fact No. 13: The National Union Excess Policy contains limits of $25,000,000 each

occurrence and $25,000,000 general aggregate. [Perkins Decl., Ex. 1].

Response: Object that the document speaks for itself and is the best evidence of its contents.

St. Paul disagrees to the extent the actual language of the policy differs from the language presented

here. NRS 52.235, 52.245.

Fact No. 14: The National Union Excess Policy provides that National Union will pay on

behalf of the insured "those sums in excess of the Retained Limit that the Insured becomes legally

obligated to pay as damages by reason of liability imposed by law because of Bodily Injury,

Property Damage, or Personal and Advertising Injury to which this insurance applies or because of

Bodily Injury or Property Damage to which this insurance applies assumed by the Insured under an

Insured Contract." [Perkins Decl., Ex. 1].

Response: Object that the document speaks for itself and is the best evidence of its contents.

St. Paul disagrees to the extent the actual language of the policy differs from the language presented

here. NRS 52.235, 52.245.

Fact No. 15: The National Union Excess Policy contains an Other Insurance provision,

which provides: "If other valid and collectible insurance applies to damages that are also covered by

this policy, this policy will apply excess of the Other Insurance. However, this provision will not

apply if the Other Insurance is specifically written to be excess of this policy." [Perkins Decl., Ex.

1].

Response: Object that the document speaks for itself and is the best evidence of its contents.

St. Paul disagrees to the extent the actual language of the policy differs from the language presented

here. NRS 52.235, 52.245.

Fact No. 16: The National Union Excess Policy provides that the "Limits of Insurance" as

set forth in the declarations is the most that National Union will pay regardless of the number of

insureds, claims or suits brought, persons or organizations making claims or bringing suits, or

coverages provided under the policy. [Perkins Decl., Ex. 1].

Response: Irrelevant. By breaching the duty to settle, AIG is liable for the resulting
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RESPONSE Case No.: A758902

damages regardless of limits. See First Amended Complaint (“FAC”), ¶¶ 84-95. Also, object that

the document speaks for itself and is the best evidence of its contents. St. Paul disagrees to the

extent the actual language of the policy differs from the language presented here. NRS 52.235,

52.245.

Fact No. 17: National Union's contribution towards the settlement of the Underlying Action

exhausted the National Union Excess Policy. [Perkins Decl., Ex. 1; FAC ¶ 68].

Response: Irrelevant. By breaching the duty to settle, AIG is liable for the resulting

damages. See First Amended Complaint (“FAC”), ¶¶ 84-95.

Fact No. 18: Cosmopolitan was an additional insured to the National Union umbrella policy

with respect to the Underlying Action. [FAC ¶ 33].

Response: Agreed and that coverage for Cosmo under the AIG policy was primary to St.

Paul’s coverage.

Fact No. 19: National Union received notice of the Underlying Action against Marquee and

Cosmopolitan and provided a defense to Cosmopolitan and Marquee in the Underlying Action

under a reservation of rights. [FAC ¶ 35].

Response: Agreed that AIG provide Marquee and Cosmo a conflicted joint defense, never

explained the conflict to Cosmo or sought a waiver, and as a result, waived Cosmo’s rights.

Fact No. 20: St. Paul issued commercial umbrella liability policy number QK06503290,

effective March 1, 2011 to March 1, 2013 issued to Premier Hotel Insurance Group ("St. Paul

Excess Policy"). [FAC ¶ 40; Salerno Decl., Ex. 3].

Response: Agreed.

Fact No. 21: Cosmopolitan is an insured under the St. Paul Excess Policy. [FAC ¶ 40;

Salerno Decl., Ex. 3].

Response: Agreed that Cosmo is an insured and that its coverage under the St. Paul policy

was excess to AIG’s coverage.

Fact No. 22: The St. Paul Excess Policy contains limits of $25,000,000 with each occurrence

and $25,000,000 general aggregate. [Salerno Decl., Ex. 3].

Response: Agreed but irrelevant, as AIG should have settled the claims against Cosmo
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RESPONSE Case No.: A758902

within its limits when it had the opportunity instead of allowing a $160,500,000 judgment to be

entered against Cosmo.

Fact No. 23: The St. Paul Excess Policy provides that it will pay on behalf of: (1) the insured

all sums in excess of the "Retained Limit" that the insured becomes legally obligated to pay as

damages by reason of liability imposed by law; or (2) the named insured all sums in excess of the

"Retained Limit" that the named insured becomes legally obligated to pay as damages assumed by

the named insured under an "Insured Contract." [Salerno Decl., Ex. 3, at T000007].

Response: Objection. Irrelevant because the St. Paul policy is excess to the AIG policy

under equitable principles as set forth in detail in St. Paul’s summary judgment opposition. Also,

the document speaks for itself and is the best evidence of its contents. St. Paul disagrees to the

extent the actual language of the policy differs from the language presented here or is paraphrased

or quoted out of context. NRS 52.235, 52.245.

Fact No. 24: The St. Paul Excess Policy contains an other insurance provision, which

provides: If Other Insurance applies to damages that are also covered by this policy, this policy will

apply excess of and shall not contribute with, that Other Insurance, whether it is primary, excess,

contingent or any other basis. However, this provision will not apply if the Other Insurance is

specifically written to be excess of this policy. [Salerno Decl., Ex. 3, at T000025].

Response: Objection. Irrelevant because the St. Paul policy is excess to the AIG policy

under equitable principles as set forth in detail in St. Paul’s summary judgment opposition. Also,

the document speaks for itself and is the best evidence of its contents. St. Paul disagrees to the

extent the actual language of the policy differs from the language presented here or is paraphrased

or quoted out of context. NRS 52.235, 52.245.

Dated: September 27, 2019
MORALES FIERRO & REEVES

By /s/ Marc J. Derewetzky
Ramiro Morales
William C. Reeves
Marc J. Derewetzky
MORALES FIERRO & REEVES
Attorneys for Plaintiff
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APPENDIX Case No.: A758902

APEN
Ramiro Morales [Bar No.: 007101]
William C. Reeves [Bar No.: 008235]
Marc J. Derewetzky [Bar No.: 006619]
MORALES FIERRO & REEVES
600 S. Tonopah Drive, Suite 300
Las Vegas, NV 89106
Telephone: 702/699-7822
Facsimile: 702/699-9455

Attorneys for Plaintiff
St. Paul Fire & Marine Ins. Co.

DISTRICT COURT

CLARK COUNTY, NEVADA

ST. PAUL FIRE & MARINE INS. CO.,

Plaintiff,

v.

ASPEN SPECIALTY INS. CO., et al.,

Defendants.

)
)
)
)
)
)
)
)
)
)
)

Case No.: A758902
Dept. No.: XXVI

CONSOLIDATED APPENDIX OF
EXHIBITS IN SUPPORT OF PLAINTIFF'S
OPPOSITION TO MOTIONS FOR
SUMMARY JUDGMENT FILED BY AIG
AND MARQUEE

DATE: October 15, 2019
TIME: 9:30 a.m.

TO THE COURT, ALL PARTIES AND THEIR ATTORNEYS OF RECORD:

Plaintiff St. Paul Fire & Marine Ins. Co. hereby offers the following Appendix of Exhibits in

support of its Opposition to Motions For Summary Judgment filed by AIG And Marquee:

Exhibit A Excerpts of Nightclub Management Agreement

Exhibit B Complaint filed in the underlying case

Exhibit C September 18, 2014 Letter

Exhibit D Answer filed in the underlying case

Exhibit E November 13, 2015 Defense Report

Exhibit F December 7, 2015 Email

Exhibit G December 10, 2015 Offer

Exhibit H December 18, 2015 Letter

Exhibit I November 2, 2016 Letter

Exhibit J February 13, 2017 Notice

Case Number: A-17-758902-C

Electronically Filed
9/27/2019 2:28 PM
Steven D. Grierson
CLERK OF THE COURT
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APPENDIX Case No.: A758902

Exhibit K March 9, 2017 Letter

Exhibit L March 21, 2017 Letter

Exhibit M March 21, 2017 Letter

Exhibit N Trial Brief Re: Liability filed March 15, 2017

Exhibit O Reply Brief filed March 23, 2017

Exhibit P Opposition Brief filed April 12, 2017

Exhibit Q Excerpts of Trial Proceedings

Exhibit R Verdict Form filed April 26, 2017

Exhibit S Motion To Dismiss filed June 25, 2018

Exhibit T Excerpts of October 30, 2018 Hearing

Exhibit U Order Re: Defendants' Motion to Dismiss

Exhibit V Correspondence Between Counsel

Dated: September 27, 2019

MORALES FIERRO & REEVES

By /s/ William C. Reeves
William C. Reeves
MORALES FIERRO & REEVES
600 Tonopah Drive, Suite 300
Las Vegas, NV 89106
Attorneys for Plaintiff

Docket 81344   Document 2021-04920

AA01236



 
 
 
 
 
 
 
 
 
 

Exhibit A 

AA01237



AA01238



AA01239



AA01240



AA01241



AA01242



AA01243



AA01244



AA01245



AA01246



AA01247



AA01248



AA01249



AA01250



AA01251



AA01252



AA01253



AA01254



AA01255



 
 
 
 
 
 
 
 
 
 

Exhibit B 

AA01256



AA01257



AA01258



AA01259



AA01260



AA01261



AA01262



AA01263



AA01264



AA01265



AA01266



AA01267



AA01268



 
 
 
 
 
 
 
 
 
 

Exhibit C 

AA01269



AA01270



AA01271



AA01272



AA01273



AA01274



AA01275



AA01276



AA01277



AA01278



AA01279



 
 
 
 
 
 
 
 
 
 

Exhibit D 

AA01280



AA01281



AA01282



AA01283



AA01284



AA01285



AA01286



AA01287



AA01288



AA01289



AA01290



AA01291



 
 
 
 
 
 
 
 
 
 

Exhibit E 

AA01292



AA01293



AA01294



AA01295



AA01296



AA01297



AA01298



AA01299



AA01300



AA01301



AA01302



AA01303



AA01304



 
 
 
 
 
 
 
 
 
 

Exhibit F 

AA01305



AA01306



AA01307



 
 
 
 
 
 
 
 
 
 

Exhibit G 

AA01308



AA01309



AA01310



 
 
 
 
 
 
 
 
 
 

Exhibit H 

AA01311



AA01312



 
 
 
 
 
 
 
 
 
 

Exhibit I 

AA01313



AA01314



AA01315



 
 
 
 
 
 
 
 
 
 

Exhibit J 

AA01316



AA01317



 
 
 
 
 
 
 
 
 
 

Exhibit K 

AA01318



AA01319



AA01320



 
 
 
 
 
 
 
 
 
 

Exhibit L 

AA01321



AA01322



AA01323



AA01324



AA01325



AA01326



AA01327



AA01328



AA01329



AA01330



AA01331



AA01332



AA01333



AA01334



AA01335



AA01336



AA01337



AA01338



AA01339



AA01340



 
 
 
 
 
 
 
 
 
 

Exhibit M 

AA01341



AA01342



AA01343



AA01344



AA01345



AA01346



AA01347



AA01348



AA01349



AA01350




