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789336–W, Clark County 
District Court, Nevada  
 

05/17/2019 47 11613–11615 

Amended Verification – Index of 
Exhibit and Exhibit in Support, 
Johnson v. Gittere, et al., Case 
No. A–19–789336–W, Clark 
County District Court, Nevada 
 

05/17/2019 47 11616–11620 

Court Minutes, Johnson v. 
Gittere, et al., Case No. A–19–
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Petition to be Stricken as it is 
Not Properly Before the Court, 
Johnson v. Gittere, et al., Case 
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33. Findings of Fact and 
Conclusions of Law, State 
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02/13/2019 28 6786–6793 

34. Petition for Writ of Habeas 
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Nov. 18, 2015 
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46. Las Vegas Metropolitan 
Police Dept. Voluntary 
Statement of Ace Rayburn 
Hart_Redacted (Aug. 17, 
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02/13/2019 29 7092–7121 

47. Las Vegas Metropolitan 
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Statement of Brian 

02/13/2019 29 7122–7138 
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48. Indictment, State v. 
Johnson, District Court, 
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Case No. C153154 (Sep. 2, 
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02/13/2019 29 7139–7149 

49. Las Vegas Metropolitan 
Police Dept., Voluntary 
Statement of Terrell 
Young_Redacted (Sep. 2, 
1998) 

02/13/2019 29 7150–7205 

50. Las Vegas Metropolitan 
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Statement of Charla 
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51. Las Vegas Metropolitan 
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Statement of Sikia 
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52. Superseding Indictment, 
State v. Johnson, District 
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(Sep. 15, 1998) 

02/13/2019 30 7270–7284 

53. Las Vegas Metropolitan 
Police Dept., Voluntary 
Statement of Todd 
Armstrong_Redacted (Sep. 
17, 1998) 
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Statement of Ace 
Hart_Redacted (Sep. 22, 
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98FM (Jan. 21, 1999) 
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56. Trial Transcript (Volume 
VIII), State v. Smith, 
District Court, Clark 
County, Nevada Case No. 
C153624 (June 17, 1999) 

02/13/2019 31 7545–7675 

57. Trial Transcript (Volume 
XVI-AM), State v. Smith, 
District Court, Clark 
County, Nevada Case No. 
153624 (June 24, 1999) 

02/13/2019 31–32 7676–7824 

58. Motion to Permit DNA 
Testing of Cigarette Butt 
(Aug. 17, 1998) 

02/13/2019 32 7825–7835 

59. Trial Transcript (Volume 
VI), State v. Young, 
District Court, Clark 
County, Nevada, Case No. 
C153154 (Sep. 7, 1999) 

02/13/2019 32 7836–7958 

60. Interview of Charla Severs 
(Sep. 27, 1999) 

02/13/2019 32 7959–7980 

61. Motion to Videotape 
Deposition of Charla 
Severs, State v. Johnson, 
District Court, Clark 
County, Nevada Case No. 
C153154 (Sep. 29, 1999) 

02/13/2019 32–33 7981–8004 

62. Opposition to Videotape 
Deposition of Charla 
Severs, State v. Johnson, 
District Court, Clark 

02/13/2019 33 8005–8050 
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C153154 (Oct. 6, 1999) 

63. Transcript of Video 
Deposition of Charla 
Severs (Filed Under Seal), 
State v. Johnson, District 
Court, Clark County, 
Nevada Case No. C153154 
(Oct. 6, 1999)  

02/13/2019 
SEALED 

33 8051–8160 

64. Cellmark Report of 
Laboratory Examination 
(Nov. 17, 1999) 

02/13/2019 33 8161–8165 

65. Motion for Change of 
Venue, State v. Johnson, 
District Court, Clark 
County, Nevada Case No. 
C153154 (Nov. 29, 1999) 

02/13/2019 33 8166–8291 

66. Records from the 
California Youth 
Authority_Redacted 

02/13/2019 33–34 8292–8429 

67. Jury Instructions (Guilt 
Phase), State v. Johnson, 
District Court, Clark 
County, Nevada Case No. 
C153154 (June 8, 2000) 

02/13/2019 34 
 

8430–8496 

68. Verdict Forms (Guilt 
Phase), State v. Johnson, 
District Court, Clark 
County, Nevada Case No. 
C153154 (June 9, 2000) 

02/13/2019 34 8497–8503 

69. Special Verdict, State v. 
Johnson, District Court, 
Clark County, Nevada 
Case No. C153154 (June 
15, 2000) 

02/13/2019 34 8504–8506 

70. Affidavit of Kristina 
Wildeveld (June 23, 2000) 

02/13/2019 34 8507–8509 
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71. Amended Notice of 
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Aggravating 
Circumstances, State v. 
Johnson, District Court, 
Clark County, Nevada 
Case No. C153154 
(Mar. 17, 2004) 

02/13/2019 34 8510–8518 

72. Second Amended Notice of 
Evidence Supporting 
Aggravating 
Circumstances, State v. 
Johnson, District Court, 
Clark County, Nevada 
Case No. C153154 (Apr. 6, 
2004) 

02/13/2019 34 8519–8527 

73. Opposition to Second 
Amended Notice of 
Evidence Supporting 
Aggravating 
Circumstances, State v. 
Johnson, District Court, 
Clark County, Nevada 
Case No. C153154 (Apr. 
20, 2004) 

02/13/2019 34 8528–8592 

74. Reply to Opposition to 
Notice of Evidence 
Supporting Aggravating 
Circumstances, State v. 
Johnson, District Court, 
Clark County, Nevada 
Case No. C153154 (Apr. 
26, 2004) 

02/13/2019 34–35 8593–8621 

75. Jury Instructions (Penalty 
Phase 3), State v. Johnson, 
District Court, Clark 

02/13/2019 35 8622–8639 
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76. Petition for rehearing, 
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45456 (Mar. 27, 2007) 

02/13/2019 35 8640–8652 

77. John L. Smith, Mabey 
takes heat for attending 
his patients instead of the 
inauguration, Las Vegas 
Review-Journal (Jan. 5, 
2007) 

02/13/2019 35 8653–8656 

78. Sam Skolnik, Judge out of 
order, ethics claims say, 
Las Vegas Sun (Apr. 27, 
2007) 

02/13/2019 35 8657–8660 

79. EM 110 - Execution 
Procedure_Redacted (Nov. 
7, 2017) 

02/13/2019 35 8661–8667 

80. Nevada v. Baldonado, 
Justice Court, Clark 
County, Nevada Case No. 
04FH2573X (Mar. 30, 
2004) 

02/13/2019 35 8668–8698 

81. Birth Certificate John 
White Jr_Redacted 

02/13/2019 35 8699–8700 

82. Declaration of Eloise Kline 
(Nov. 19, 2016) 

02/13/2019 35 8701–8704 
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2000_Barbara 
Fuller_Redacted (May 24, 
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02/13/2019 35 8705–8727 
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02/13/2019 35–36 8728–8900 
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2005 

02/13/2019 36 8901–9025 

86. News Articles 02/13/2019 36–37 9026–9296 
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98. State’s Exhibit 80 – Photo 02/13/2019 37 9330–9332 
99. State’s Exhibit 81 – Photo 02/13/2019 37 9333–9335 
100. State’s Exhibit 82 – Photo 02/13/2019 37 9336–9338 
101. State’s Exhibit 86 – Photo 02/13/2019 37 9339–9341 
102. State’s Exhibit 89 – Photo 02/13/2019 37 9342–9344 
103. State’s Exhibit 92 – Photo 02/13/2019 37 9345–9347 
104. State’s Exhibit 113 – Photo 02/13/2019 37 9348–9350 
105. State’s Exhibit 116 – Photo 02/13/2019 37 9351–9353 
106. State’s Exhibit 120 – Photo 02/13/2019 37 9354–9356 
107. State’s Exhibit 125 – Photo 02/13/2019 37 9357–9359 
108. State’s Exhibit 130 – Photo 02/13/2019 38 9360–9362 
109. State’s Exhibit 134 – Photo 02/13/2019 38 9363–9365 
110.  State’s Exhibit 137 – Photo 02/13/2019 38 9366–9368 
111. State’s Exhibit 145 – Photo 02/13/2019 38 9369–9371 
112. State’s Exhibit 146 – Photo 02/13/2019 38 9372–9374 
113. State’s Exhibit 148 – Photo 02/13/2019 38 9375–9377 
114. State’s Exhibit 151 – Photo 02/13/2019 38 9378–9380 
115. State’s Exhibit 180 – Photo 02/13/2019 38 9381–9384 
116. State’s Exhibit 181 – Photo 02/13/2019 38 9385–9388 
117. State’s Exhibit 216 - 

Probation Officer’s Report - 
Juvenile_Redacted 

02/13/2019 38 9389–9403 

118. State’s Exhibit 217 - 
Probation Officer’s 
Report_Redacted 

02/13/2019 38 9404–9420 



13 
 

DOCUMENT DATE VOLUME PAGE(S) 
119. State’s Exhibit 221 – Photo 02/13/2019 38 9421–9423 
120. State’s Exhibit 222 – Photo 02/13/2019 38 9424–9426 
121. State’s Exhibit 256 02/13/2019 38 9427–9490 
122. Las Vegas Metropolitan 

Police Dept. Crime Scene 
Report (Aug. 14, 1998) 

02/13/2019 38 9491–9499 

123. VCR at Terra Linda 02/13/2019 38 9500–9501 
124. VCR Remote Control 

Buying Guide 
02/13/2019 38 9502–9505 

125. Jury Instructions (Penalty 
Phase 3), State v. Johnson, 
District Court, Clark 
County, Nevada Case No. 
C153154 (May 4, 2005) 

02/13/2019 38 9506–9519 

126. Motion to Bifurcate 
Penalty Phase, State v. 
Johnson, District Court, 
Clark County, Nevada 
Case No. C153154 (Apr. 
27, 2004) 

02/13/2019 38 9520–9525 

127. Motion to Reconsider 
Request to Bifurcate 
Penalty Phase, State v. 
Johnson, District Court, 
Clark County, Nevada 
Case No. C153154 (Apr. 
11, 2005) 

02/13/2019 38 9526–9532 

128. Special Verdicts (Penalty 
Phase 3), State v. Johnson, 
District Court, Clark 
County, Nevada Case No. 
C153154 (Apr. 28, 2005) 

02/13/2019 38 9533–9544 

129. Verdict (Penalty Phase 3), 
State v. Johnson, District 
Court, Clark County, 
Nevada Case No. C153154 
(May 5, 2005) 

02/13/2019 38 9545–9549 
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130. Declaration of Arthur Cain 

(Oct. 29, 2018) 
02/13/2019 38 9550–9552 

131. Declaration of Deborah 
White (Oct. 27, 2018) 

02/13/2019 38 9553–9555 

132. Declaration of Douglas 
McGhee (Oct. 28, 2018) 

02/13/2019 38 9556–9558 

133. Declaration of Elizabeth 
Blanding (Oct. 29, 2018) 

02/13/2019 38 9559–9560 

134. Declaration of Jesse 
Drumgole (Oct. 27, 2018) 

02/13/2019 38 9561–9562 

135. Declaration of Johnnisha 
Zamora (Oct. 28, 2018) 

02/13/2019 38 9563–9566 

136. Declaration of Johnny 
White (Oct. 26, 2018) 

02/13/2019 38 9567–9570 

137. Declaration of Keonna 
Bryant (Oct. 30, 2018) 

02/13/2019 38 9571–9573 

138. Declaration of Lolita 
Edwards (Oct. 30, 2018) 

02/13/2019 38 9574–9576 

139. Declaration of Loma White 
(Oct. 31, 2018) 

02/13/2019 38 9577–9579 

140. Declaration of Moises 
Zamora (Oct. 28, 2018) 

02/13/2019 38 9580–9582 

141. Declaration of Vonjelique 
Johnson (Oct. 28, 2018) 

02/13/2019 38 9583–9585 

142. Los Angeles Dept. of Child 
& Family 
Services_Redacted 

02/13/2019 38–39 9586–9831 

143. Psychological Evaluation of 
Donte Johnson by Myla H. 
Young, Ph.D. (June 6, 
2000) 

02/13/2019 39 9832–9841 

144. Psychological Evaluation of 
Eunice Cain (Apr. 25, 
1988) 

02/13/2019 39 9842–9845 
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145. Psychological Evaluation of 

John White by Harold 
Kates (Dec. 28, 1993) 

02/13/2019 39–40 9846–9862 

146. Student Report for John 
White 

02/13/2019 40 9863–9867 

147. School Records for 
Eunnisha White_Redated 

02/13/2019 40 9868–9872 

148.  High School Transcript for 
John White_Redacted 

02/13/2019 40 9873–9874 

149. School Record for John 
White_Redacted 

02/13/2019 40 9875–9878 

150. Certified Copy SSA 
Records_Eunice 
Cain_Redacted 

02/13/2019 40 9879–9957 

151. Declaration of Robin Pierce 
(Dec. 16, 2018) 

02/13/2019 40 9958–9961 

152. California Department of 
Corrections 
Records_Redacted (Apr. 25, 
2000) 

02/13/2019 40 
  

9962–10060 

153. Letter from Maxine Miller 
to Lisa Calandro re 
forensic lab report (Apr. 
13, 1999) 

02/13/2019 40 10061–10077 

154. Letter from Lisa Calandro 
Forensic Analytical to 
Maxine Miller (Apr. 20, 
1994) 

02/13/2019 40 10078–10080 

155. Memorandum re call with 
Richard Good (Apr. 29, 
1999) 

02/13/2019 40 10081–10082 

156. Letter from Maxine Miller 
to Berch Henry at Metro 
DNA Lab (May 7, 1999) 

02/13/2019 40 10083–10086 

157. Letter from Maxine Miller 
to Richard Good (May 10, 
1999) 

02/13/2019 40 10087–10092 
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158. Letter from Maxine Miller 

to Tom Wahl (May 26, 
1999) 

02/13/2019 40 10093–10098 

159. Stipulation and Order, 
State v. Johnson, District 
Court, Clark County, 
Nevada Case No. C153154 
(June 8, 1999) 

02/13/2019 40 10099–10101 

160. Stipulation and Order, 
State v. Johnson, District 
Court, Clark County, 
Nevada Case No. C153154, 
(June 14, 1999) 

02/13/2019 40 
 

10102–10105 

161. Letter from Maxine Miller 
to Larry Simms (July 12, 
1999) 

02/13/2019 40–41 10106–10110 
 

162. Stipulation and Order, 
State v. Johnson, District 
Court, Clark County, 
Nevada Case No. C153154 
(Dec. 22, 1999) 

02/13/2019 41 10111–10113 

163. Letter from Maxine Miller 
to Nadine LNU re bullet 
fragments (Mar. 20, 2000) 

02/13/2019 41 10114–10118 

164. Memorandum (Dec. 10, 
1999) 

02/13/2019 41 10119–10121 

165. Forensic Analytical 
Bloodstain Pattern 
Interpretation (June 1, 
2000) 

02/13/2019 41 10122–10136 

166. Trial Transcript (Volume 
III), State v. Young, 
District Court, Clark 
County, Nevada, Case No. 
C153461 (Sep. 7, 1999) 

02/13/2019 41 10137–10215 

167. Trial Transcript (Volume 
VII), State v. Young, 

02/13/2019 41 10216–10332 
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District Court, Clark 
County, Nevada, Case No. 
C153461 (Sep. 13, 1999) 

168. National Research Council, 
Strengthening Forensic 
Science in the United 
States: A Path Forward, 
Washington, D.C.: The 
National Academies Press 
(2009) 

02/13/2019 41 10333–10340 

169. Las Vegas Metropolitan 
Police Dept. Forensic Lab 
Report of Examination 
(Sep. 26, 1998) 

02/13/2019 41 
  

10341–10343 

170. Todd Armstrong juvenile 
records_Redacted 

02/13/2019 41–42 10344–10366 

171. Handwritten notes on 
Pants 

02/13/2019 42 10367–10368 

172. Declaration of Cassondrus 
Ragsdale (Dec. 16, 2018) 

02/13/2019 42 10369–10371 

173. Report of Dr. Kate 
Glywasky (Dec. 19, 2018) 

02/13/2019 42 10372–10375 

174. Curriculum Vitae of Dr. 
Kate Glywasky 

02/13/2019 42 10376–10384 

175. Report of Deborah Davis, 
Ph.D. (Dec. 18, 2018) 

02/13/2019 42 10385–10435 

176. Curriculum Vitae of 
Deborah Davis, Ph.D. 

02/13/2019 42 10436–10462 

177. Report of T. Paulette 
Sutton, Associate 
Professor, Clinical 
Laboratory Sciences (Dec. 
18, 2018) 

02/13/2019 42 10463–10472 

178. Curriculum Vitae of T. 
Paulette Sutton 

02/13/2019 42 10473–10486 
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179. Report of Matthew Marvin, 

Certified Latent Print 
Examiner (Dec. 18, 2018) 

02/13/2019 42 10487–10494 

180. Curriculum Vitae of 
Matthew Marvin 

02/13/2019 42 10495–10501 

181. Trial Transcript (Volume 
V), State v. Smith, District 
Court, Clark County, 
Nevada Case No. C153624 
(June 16, 1999) 

02/13/2019 42–43 
 
 

10502–10614 

182. Trial Transcript (Volume 
VI), State v. Smith, 
District Court, Clark 
County, Nevada Case No. 
C153624 (June 16, 1999) 

02/13/2019 43 10615–10785 

183. Las Vegas Metropolitan 
Police Dept. Interview of 
Tod Armstrong_Redacted 
(Aug. 17, 1998) 

02/13/2019 43 10786–10820 

184. Las Vegas Metropolitan 
Police Dept. Interview of 
Tod Armstrong _Redacted 
(Aug. 18, 1998) 

02/13/2019 43 10821–10839 

185. Las Vegas Metropolitan 
Police Dept. Interview of 
Charla Severs_Redacted 
(Aug. 18, 1998) 

02/13/2019 43–44 10840–10863 

186. Las Vegas Metropolitan 
Police Dept. Interview of 
Sikia Smith_Redacted 
(Aug. 17, 1998) 

02/13/2019 44 10864–10882 

187. Las Vegas Metropolitan 
Police Dept. Interview of 
Terrell Young_Redacted 
(Sep. 2, 1998) 

02/13/2019 44 10883–10911 

188. Declaration of Ashley 
Warren (Dec. 17, 2018) 

02/13/2019 44 10912–10915 
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DOCUMENT DATE VOLUME PAGE(S) 
189. Declaration of John Young 

(Dec. 10, 2018) 
02/13/2019 44 10916–10918 

190. Brief of Plaintiffs-
Appellants, Abdur’rahman 
v. Parker, Tennessee 
Supreme Court, Nashville 
Division, Case No. M2018-
10385-SC-RDO-CV 

02/13/2019 44–45 10919–11321 

191. Sandoz’ Inc.’s Motion for 
Leave Pursuant to NRAP 
29 to Participate as Amicus 
Curiae in Support of Real 
Parties in Interest, Nevada 
v. The Eighth Judicial 
Disrict Court of the State 
of Nevada, Nevada 
Supreme Court, Case No. 
76485 

02/13/2019 45 11322–11329 

192. Notice of Entry of Order, 
Dozier v. State of Nevada, 
District Court, Clark 
County, Nevada, Case No. 
05C215039 

02/13/2019 45 11330–11350 

193. Declaration of Cassondrus 
Ragsdale (2018.12.18) 

02/13/2019 45 11351–11353 

194. Affidavit of David B. 
Waisel, State of Nevada, 
District Court, Clark 
County, Case No. 
05C215039 (Oct. 4, 2018) 

02/13/2019 45–46 
  

11354–11371 

195. Declaration of Hans 
Weding (Dec. 18, 2018) 

02/13/2019 46 11372–11375 

196. Trial Transcript (Volume 
IX), State v. Smith, 
District Court, Clark 
County, Nevada Case No. 
C153624 (June 18, 1999) 

02/13/2019 46 11376–11505 
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197. Voluntary Statement of 

Luis Cabrera (August 14, 
1998) 

02/13/2019 46 11506–11507 

198. Voluntary Statement of 
Jeff Bates 
(handwritten)_Redacted 
(Aug. 14, 1998) 

02/13/2019 46 11508–11510 

199. Voluntary Statement of 
Jeff Bates_Redacted (Aug. 
14, 1998) 

02/13/2019 46 
 

11511–11517 

200. Presentence Investigation 
Report, State’s Exhibit 
236, State v. Young, 
District Court, Clark 
County, Nevada Case No. 
C153461_Redacted (Sep. 
15, 1999) 

02/13/2019 46 11518–11531 

201. Presentence Investigation 
Report, State’s Exhibit 
184, State v. Smith, 
District Court, Clark 
County, Nevada Case No. 
C153624_Redacted (Sep. 
18, 1998) 

02/13/2019 46 11532–11540 

202. School Record of Sikia 
Smith, Defendant’s Exhibit 
J, State v. Smith, District 
Court, Clark County, 
Nevada (Case No. 
C153624) 

02/13/2019 46 11541–11542 

203. School Record of Sikia 
Smith, Defendant’s Exhibit 
K, State v. Smith, District 
Court, Clark County, 
Nevada (Case No. 
C153624) 

02/13/2019 46 11543–11544 



21 
 

DOCUMENT DATE VOLUME PAGE(S) 
204. School Record of Sikia 

Smith, Defendant’s Exhibit 
L, State v. Smith, District 
Court, Clark County, 
Nevada (Case No. 
C153624) 

02/13/2019 46 11545–11546 

205. Competency Evaluation of 
Terrell Young by Greg 
Harder, Psy.D., Court’s 
Exhibit 2, State v. Young, 
District Court, Clark 
County, Nevada Case No. 
C153461 (May 3, 2006) 

02/13/2019 46 11547–11550 

206. Competency Evaluation of 
Terrell Young by C. Philip 
Colosimo, Ph.D., Court’s 
Exhibit 3, State v. Young, 
District Court, Clark 
County, Nevada Case No. 
C153461 (May 3, 2006) 

02/13/2019 46 11551–11555 

207. Motion and Notice of 
Motion in Limine to 
Preclude Evidence of Other 
Guns Weapons and 
Ammunition Not Used in 
the Crime, State v. 
Johnson, District Court, 
Clark County, Nevada 
Case No. C153154 (Oct. 19, 
1999) 

02/13/2019 46 11556–11570 

208. Declaration of Cassondrus 
Ragsdale (Dec. 19, 2018) 

02/13/2019 46 11571–11575 

209. Post –Evidentiary Hearing 
Supplemental Points and 
Authorities, Exhibit A: 
Affidavit of Theresa 
Knight, State v. Johnson, 

02/13/2019 46 11576–11577 
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DOCUMENT DATE VOLUME PAGE(S) 
District Court, Clark 
County, Nevada Case No. 
C153154, June 5, 2005 

210. Post –Evidentiary Hearing 
Supplemental Points and 
Authorities, Exhibit B: 
Affidavit of Wilfredo 
Mercado, State v. Johnson, 
District Court, Clark 
County, Nevada Case No. 
C153154, June 22, 2005 

02/13/2019 46 11578–11579 

211. Genogram of Johnson 
Family Tree 

02/13/2019 46 11580–11581 

212. Motion in Limine 
Regarding Referring to 
Victims as “Boys”, State v. 
Johnson, District Court, 
Clark County, Nevada 
Case No. C153154 

02/13/2019 46 11582–11585 

213. Declaration of Schaumetta 
Minor, (Dec. 18, 2018) 

02/13/2019 46 11586–11589 

214. Declaration of Alzora 
Jackson (Feb. 11, 2019) 

 

02/13/2019 46 11590–11593 

Exhibits in Support of 
Petitioner’s Motion for Leave to 
Conduct Discovery 

12/13/2019 49 12197–12199 

1. Holloway v. Baldonado, 
No. A498609, Plaintiff’s 
Opposition to Motion for 
Summary Judgment, 
District Court of Clark 
County, Nevada, filed Aug. 
1, 2007 

12/13/2019 49 
 

12200–12227 

2. Handwritten letter from 
Charla Severs, dated Sep. 
27, 1998 

12/13/2019 49 12228–12229 
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DOCUMENT DATE VOLUME PAGE(S) 
Exhibits in Support of Reply to 
State’s Response to Petition for 
Writ of Habeas Corpus 

12/13/2019 47 11837–11839 

215. Holloway v. Baldonado, 
No. A498609, Plaintiff’s 
Opposition to Motion for 
Summary Judgment, 
District Court of Clark 
County, Aug. 1, 2007 

12/13/2019 47–48 11840–11867 

216. Holloway v. Baldonado, 
No. A498609, Opposition to 
Motion for Summary 
Judgment Filed by 
Defendants Stewart Bell, 
David Roger, and Clark 
County, District Court of 
Clark County, filed Jan. 
16, 2008 

12/13/2019 48–49 11868–12111 

217. Letter from Charla Severs, 
dated Sep. 27, 1998 

12/13/2019 49 12112–12113 

218. Decision and Order, State 
of Nevada v. Johnson, Case 
No. C153154, District 
Court of Clark County, 
filed Apr. 18, 2000 

12/13/2019 49 12114–12120 

219. State’s Motion to 
Disqualify the Honorable 
Lee Gates, State of Nevada 
v. Johnson, Case No. 
C153154, District Court of 
Clark County, filed Apr. 4, 
2005 

12/13/2019 49 12121–12135 

220. Affidavit of the Honorable 
Lee A. Gates, State of 
Nevada v. Johnson, Case 
No. C153154, District 

12/13/2019 49 12136–12138 
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Court of Clark County, 
filed Apr. 5, 2005 

221. Motion for a New Trial 
(Request for Evidentiary 
Hearing), State of Nevada 
v. Johnson, Case No. 
C153154, District Court of 
Clark County, filed June 
23, 2000 

12/13/2019 49 12139–12163 

222. Juror Questionnaire of 
John Young, State of 
Nevada v. Johnson, Case 
No. C153154, District 
Court of Clark County, 
dated May 24, 2000 

 

12/13/2019 49 16124–12186 

Findings of Fact, Conclusions of 
Law and Order, Johnson v. 
Gittere, et al., Case No. A–19–
789336–W, Clark County 
District Court, Nevada 
 

10/08/2021 49 12352–12357 

Minute Order (denying 
Petitioner’s Post–Conviction 
Writ of Habeas Corpus, Motion 
for Discovery and Evidentiary 
Hearing), Johnson v. Gittere, et 
al., Case No. A–19–789336–W, 
Clark County District Court, 
Nevada 
 

05/15/2019 49 12264–12266 

Minutes of Motion to Vacate 
Briefing Schedule and Strike 
Habeas Petition 
 

07/09/2019 47 11710 

Motion and Notice of Motion for 
Evidentiary Hearing, Johnson v. 

12/13/2019 49 12231–12241 
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Gittere, et al., Case No. A–19–
789336–W, Clark County 
District Court, Nevada 
 
Motion and Notice to Conduct 
Discovery, Johnson v. Gittere, et 
al., Case No. A–19–789336–W, 
Clark County District Court, 
Nevada 
 

12/13/2019 49 12187–12196 

Motion for Leave to File Under 
Seal and Notice of Motion 
 

02/15/2019  11600–11602 

Motion in Limine to Prohibit 
Any References to the First 
Phase as the “Guilt Phase” 
 

11/29/1999 2 302–304 

Motion to Vacate Briefing 
Schedule and Strike Habeas 
Petition, Johnson v. Gittere, et 
al., Case No. A–19–789336–W, 
Clark County District Court, 
Nevada 
 

05/16/2019 46–47 11609–11612 

Motion to Vacate Briefing 
Schedule and Strike Habeas 
Petition, Johnson v. Gittere, et 
al., Case No. A–19–789336–W, 
Clark County District Court, 
Nevada 
 

05/23/2019 47 11621–11624 

Motion to Withdraw Request to 
Strike Petition and to Withdraw 
Request for Petition to be 
Stricken as Not Properly Before 
the Court), Johnson v. Gittere, 
et al., Case No. A–19–789336–

06/26/2019 47 11708–11709 
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W, Clark County District Court, 
Nevada 
 
Notice of Appeal, Johnson v. 
Gittere, et al., Case No. A–19–
789336–W, Clark County 
District Court, Nevada 

11/10/2021 50 12366–12368 

Notice of Entry of Findings of 
Fact, Conclusions of Law and 
Order, Johnson v. Gittere, et al., 
Case No. A–19–789336–W, 
Clark County District Court, 
Nevada 
 

10/11/2021 49–50 12358–12364 

Notice of Hearing (on Discovery 
Motion), Johnson v. Gittere, et 
al., Case No. A–19–789336–W, 
Clark County District Court, 
Nevada 
 

12/13/2019 49 12330 

Notice of Objections to Proposed 
Order, Johnson v. Gittere, et al., 
Case No. A–19–789336–W, 
Clark County District Court, 
Nevada 
 

02/02/2021 49 12267–12351 

Notice of Supplemental Exhibit 
223, Johnson v. Gittere, et al., 
Case No. A–19–789336–W, 
Clark County District Court, 
Nevada 

02/11/2019 49 11242–12244 

223. Declaration of Dayvid J. 
Figler, dated Feb. 10, 2020 

 

02/11/2019 49 12245–12247 

Opposition to Defendants’ 
Motion in Limine to Prohibit 

12/02/1999 2 305–306 
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Any References to the First 
Phase as the “Guilt Phase” 
 
Opposition to Motion in Limine 
to Preclude Evidence of Other 
Guns, Weapons and 
Ammunition Not Used in the 
Crime 
 

11/04/1999 2 283–292 

Opposition to Motion to Vacate 
Briefing Schedule and Strike 
Habeas Petition, Johnson v. 
Gittere, et al., Case No. A–19–
789336–W, Clark County 
District Court, Nevada 
 

05/28/2019 47 11625–11628 

Petition for Writ of Habeas 
Corpus, Johnson v. Gittere, et 
al., Case No. A–19–789336–W, 
Clark County District Court, 
Nevada 
 

02/13/2019 24–25 5752–6129 

Post–Evidentiary Hearing 
Supplemental Points and 
Authorities 
 

06/22/2005 22 5472–5491 

Reply to Opposition to Motion to 
Vacate Briefing Schedule and 
Strike Habeas Petition 
 

06/20/2019 47 11705–11707 

Reply to State’s Response to 
Petition for Writ of Habeas 
Corpus 
 

12/13/2019 47 
 

11718–11836 

State’s Response to Defendant’s 
Petition for Writ of Habeas 
Corpus (Post–Conviction), 

05/29/2019 47 11629–11704 
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Johnson v. Gittere, et al., Case 
No. A–19–789336–W, Clark 
County District Court, Nevada 
 
Stipulation and Order to Modify 
Briefing Schedule, Johnson v. 
Gittere, et al., Case No. A–19–
789336–W, Clark County 
District Court, Nevada 
 

09/30/2019 47 11711–11714 

Stipulation and Order to Modify 
Briefing Schedule, Johnson v. 
Gittere, et al., Case No. A–19–
789336–W, Clark County 
District Court, Nevada 
 

11/22/2019 47 11715–11717 

Transcript of All Defendant’s 
Pending Motions 
 

03/02/2000 2 416–430 

Transcript of Argument to 
Admit Evidence of Aggravating 
Circumstances 
 

05/03/2004 12 2904–2958 

Transcript of Argument:  
Petition for Writ of Habeas 
Corpus (All Issues Raised in the 
Petition and Supplement) 
 

12/01/2011 22–23 5498–5569 

Transcript of Arguments 
 

04/28/2004 12 2870–2903 

Transcript of Decision:  
Procedural Bar and Argument:  
Petition for Writ of Habeas 
Corpus 
 

07/20/2011 22 5492–5497 

Transcript of Defendant’s 
Motion for Leave to File Under 

02/25/2019 46 11594–11599 
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DOCUMENT DATE VOLUME PAGE(S) 
Seal, Johnson v. Gittere, et al., 
Case No. A–19–789336–W, 
Clark County District Court, 
Nevada 
 
Transcript of Defendant’s 
Motion to Reveal the Identity of 
Informants and Reveal Any 
Benefits, Deals, Promises or 
Inducements; Defendant’s 
Motion to Compel Disclosure of 
Existence and Substance of 
Expectations, or Actual Receipt 
of Benefits or Preferential 
Treatment for Cooperation with 
Prosecution; Defendant’s Motion 
to Compel the Production of Any 
and All Statements of 
Defendant; Defendant’s Reply to 
Opposition to Motion in Limine 
to Preclude Evidence of Other 
Guns, Weapons, Ammunition; 
Defendant’s Motion in Limine to 
Preclude Evidence of Witness 
Intimidation 
 

11/18/1999 2 293–301 

Transcript of Evidentiary 
Hearing 
 

05/17/2004 12 2959–2989 

Transcript of Evidentiary 
Hearing 
 

06/14/2005 22 5396–5471 

Transcript of Evidentiary 
Hearing 
 

04/04/2013 23 5570–5673 

Transcript of Evidentiary 
Hearing 

04/11/2013 23 5674–5677 
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Transcript of Evidentiary 
Hearing 
 

06/21/2013 23 5678–5748 

Transcript of Evidentiary 
Hearing 
 

09/18/2013 23–24 5749–5751 

Transcript of Excerpted 
Testimony of Termaine Anthony 
Lytle 
 

05/17/2004 12 2990–2992 

Transcript of Jury Trial – Day 1 
(Volume I) 
 

06/05/2000 2–4 431–809 

Transcript of Jury Trial – Day 2 
(Volume II) 
 

06/06/2000 4–5 810–1116 

Transcript of Jury Trial – Day 3 
(Volume III) 
 

06/07/2000 5–7 1117–1513 

Transcript of Jury Trial – Day 4 
(Volume IV) 
 

06/08/2000 7–8 1514–1770 

Transcript of Jury Trial – Day 5 
(Volume V) 
 

06/09/2000 8 1771–1179 

Transcript of Jury Trial – 
Penalty – Day 1 (Volume I) AM 
 

04/19/2005 12–13 2993–3018 

Transcript of Jury Trial – 
Penalty – Day 1 (Volume I) PM 
 

4/19/20051 
 

13 3019–3176 

Transcript of Jury Trial – 
Penalty – Day 10 (Volume X) 
 

05/02/2005 20–21 4791–5065 

 
1 This transcript was not filed with the District Court nor is it under seal. 
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Transcript of Jury Trial – 
Penalty – Day 10 (Volume X) – 
Exhibits 
 

05/02/2005 21 5066–5069 

Transcript of Jury Trial – 
Penalty – Day 11 (Volume XI) 
 

05/03/2005 21–22 5070–5266 

Transcript of Jury Trial – 
Penalty – Day 12 (Volume XII) 
 

05/04/2005 22 5267–5379 

Transcript of Jury Trial – 
Penalty – Day 12 (Volume XII) – 
Deliberations 
 

05/04/2005 22 5380–5383 

Transcript of Jury Trial – 
Penalty – Day 13 (Volume XIII)  
 

05/05/2005 22 5384–5395 

Transcript of Jury Trial – 
Penalty – Day 2 (Volume I) AM 
 

04/20/2005 13 3177–3201 

Transcript of Jury Trial – 
Penalty – Day 2 (Volume II) PM 
 

04/20/2005 13–14 3202–3281 

Transcript of Jury Trial – 
Penalty – Day 3 (Volume III) PM 
 

04/21/2005 14–15 3349–3673 

Transcript of Jury Trial – 
Penalty – Day 3 (Volume III–A) 
AM 
 

04/21/2005 14 3282–3348 

Transcript of Jury Trial – 
Penalty – Day 4 (Volume IV) AM 
– Amended Cover Page 
 

04/22/2005 16 3790–3791 

Transcript of Jury Trial – 
Penalty – Day 4 (Volume IV) PM 
 

04/22/2005 15–16 3674–3789 
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Transcript of Jury Trial – 
Penalty – Day 4 (Volume IV–B) 
 

04/22/2005 16 3792–3818 

Transcript of Jury Trial – 
Penalty – Day 5 (Volume V) PM 
 

04/25/2005 16 3859–3981 

Transcript of Jury Trial – 
Penalty – Day 5 (Volume V–A) 
 

04/25/2005 16 3819–3858 

Transcript of Jury Trial – 
Penalty – Day 6 (Volume VI) PM 
 

04/26/2005 17–18 4103–4304 

Transcript of Jury Trial – 
Penalty – Day 6 (Volume VI–A) 
PM 
 

04/26/2005 16–17 3982–4102 

Transcript of Jury Trial – 
Penalty – Day 7 (Volume VII– 
PM) 
 

04/27/2005 18 4382–4477 

Transcript of Jury Trial – 
Penalty – Day 7 (Volume VII–A) 
 

04/27/2005 18 4305–4381 

Transcript of Jury Trial – 
Penalty – Day 8 (Volume VIII–
C) 
 

04/28/2005 18–19 4478–4543 

Transcript of Jury Trial – 
Penalty – Day 9 (Volume IX) 
 

04/29/2005 19–20 4544–4790 

Transcript of Jury Trial – 
Penalty Phase – Day 1 (Volume 
I) AM 
 

06/13/2000 8 1780–1908 

Transcript of Jury Trial – 
Penalty Phase – Day 1 (Volume 
II) PM 

06/13/2000 8–9 1909–2068 
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Transcript of Jury Trial – 
Penalty Phase – Day 2 (Volume 
III) 
 

06/14/2000 9–10 2069-2379 

Transcript of Jury Trial – 
Penalty Phase – Day 3 (Volume 
IV) 
 

06/16/2000 10 2380–2470 

Transcript of Material Witness 
Charla Severs’ Motion for Own 
Recognizance Release 
 

01/18/2000 2 414–415 

Transcript of Motion for a New 
Trial 
 

07/13/2000 10 2471–2475 

Transcript of Petition for Writ of 
Habeas Corpus and Setting of 1. 
Motion for Leave and 2. Motion 
for Evidentiary Hearing, 
Johnson v. Gittere, et al., Case 
No. A–19–789336–W, Clark 
County District Court, Nevada 
 

02/13/2020 49 12249–12263 

Transcript of Preliminary 
Hearing 
 

10/12/1999 2 260–273 

Transcript of State’s Motion to 
Permit DNA Testing 
 

09/02/1999 2 252 – 254 

Transcript of State’s Motion to 
Videotape the Deposition of 
Charla Severs 
 

10/11/1999 2 255–259 

Transcript of Status Check:  
Filing of All Motions 
(Defendant’s Motion to Reveal 

10/21/1999 2 274–282 
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the Identity of Informants and 
Reveal Any Benefits, Deals, 
Promises or Inducements; 
Defendant’s Motion to Compel 
Disclosure of Existence and 
Substance of Expectations, or 
Actual Receipt of Benefits or 
Preferential Treatment for 
Cooperation with Prosecution; 
Defendant’s Motion to Compel 
the Production of Any and All 
Statements of Defendant; State’s 
Motion to Videotape the 
Deposition of Charla Severs; 
Defendant’s Motion in Limine to 
Preclude Evidence of Other 
Crimes; Defendant’s Motion to 
Reveal the Identity of 
Informants and Reveal any 
Benefits, Deals’ Defendant’s 
Motion to Compel the 
Production of any and all 
Statements of the Defendant 
 
Transcript of the Grand Jury, 
State v. Johnson, Case No. 
98C153154, Clark County 
District Court, Nevada 
 

09/01/1998 1–2 001–251 

Transcript of Three Judge Panel 
– Penalty Phase – Day 1 
(Volume I) 
 

07/24/2000 10–11 2476–2713 

Transcript of Three Judge Panel 
– Penalty Phase – Day 2 and 
Verdict (Volume II) 
 

07/26/2000 11–12 2714–2853 
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Transcript Re:  Defendant’s 
Motions 
 

01/06/2000 2 307–413 

Verdict Forms – Three Judge 
Panel 
 

7/26/2000 12 2854–2869 
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142 

Q Could the defendant have been on the street at 

the time your brother was involved in this fight? 

A 

Q 

I don't know. 

Do you recall telling someone on August 19th, 

1998 that you saw this defendant at the party and that he 

was the one who took a gun from you? 

MR. FIGLER: I'll object. It's leading and 

he's impeaching. 

MR. SCHWARTZ: I am impeaching my own witness, 

yes. 

THE COURT: Overruled. You may proceed. 

THE WITNESS: I plead the Fifth to that 

question. 

BY MR . SCHWARTZ: 

Q 

A 

Q 

Do you know Bobby Mireles? 

other than on paper, no. 

Did you see anybody get shot on February the 

28th, 1997 at this party? 

Honor . 

A 

Q 

A 

Q 

A 

No. I just heard gunshots. 

How many gunshots did you hear? 

Three. 

How many of those gunshots did you fire? 

I plead the Fifth to that, sir. 

MR. SCHWARTZ: I have nothing further, Your 

AA07501
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THE COURT: Cross . 

CROSS-EXAMINATION 

BY MR. FIGLER : 

143 

Q Miguel, at some point were you arrested for t he 

murder of Erik Gates? 

A Yes. 

Q ls it true that the Henderson Police Department 

was following you a~ound on the street even after you were 

released from prison on this charge? 

A Yes . I'm pretty sure they still do. I am not 

even sure anymore. 

Q Do you believe that you were harassed by the 

police? 

A Yes. Very harassed. 

Q Now, the charges were dropped against you; is 

that correct? 

A I'm not even quite certain of the status those 

are still at this point. 

Q It's your understanding they could be filed 

against you again? 

A I ' m pretty sure they can. 

Q And listen very carefully to this question. 

You have not testified in court today, correct, that this 

man was at that party? You haven't made any testimony like 

AA07502
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that today; isn't that correct? 

A Correct. 

MR. FIGLER: No further questions. 

REDIRECT EXAMINATION 

BY MR. SCHWARTZ: 

144 

Q Do you know whether or not the defendant was at 

that party? 

A I plead the Fifth. 

MR. SCHWARTZ: I have nothing further, Your 

Honor. 

THE COURT: Thank you for your testimony. 

You're excused and you're free to leave. 

Next witness. 

MR. SCHWARTZ: Joel Moskowitz. 

JOEL MOSKOWITZ, 

called as a witness by the State, having been first duly 

sworn, was examined and testified as follows: 

THE CLERK: Please state your name and spell 

your last name for the record. 

THE WITNESS: Joel Moskowitz, 

M-o-s-k-o-w-i-t-z, J-o- e-1. 

AA07503
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145 

DIRECT EXAMINATION 

BY MR. SCHWARTZ: 

Q Sir, by whom are you employed? 

A Clark County district attorney's office . 

Q In what capacity? 

A I'm an investigator. 

Q Directing your attention to August 19th, 1998 

were you present at a meeting on the fourth floor of the 

courthouse involving you, myself, Mr. Laurent, Miguel Lopez 

and his attorney Carmine Colucci and their investigator 

Michael Levin? 

A Yes, I was. 

Q Did Miguel Lopez identify through a photo 

lineup an array of photographs an individual who he observed 

shoot Erik Gates on February 28th, 1997? 

MR. FIGLER: I object, Your Honor. On two 

grounds. The first one should be dispositive, it's leading. 

And I'll object on the second ground after your ruling on 

the fact that this is a leading question . 

MR. SCHWARTZ: I'll rephrase the question . 

THE COURT: All right. 

BY MR. SCHWARTZ: 

Q Were questions put to Miguel Lopez concerning 

whether or not be was present at a party on February the 

28th, 1997 on Crony Street in Henderson, Nevada? 
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A Yes. 

Q And was Mr. Lopez asked whether or not an 

individual took a gun from him? 

A Yes. 

Q And did he identify anybody who took that gun? 

MR. FIGLER: Your Honor, I am going to object. 

Again this is both leading and it calls for a hearsay 

response. 

MR. SCHWARTZ: Your Honor, Mr. Lopez testified 

sporadically a moment ago and I'm trying to impeach him with 

prior inconsistent statements that he made on August 19th, 

1998. 

MR . FIGLER: First of all it's highly improper 

to be impeaching a witness with another witness, Your Honor. 

Secondly, we have a serious Bruton problem. If 

he refused to testify and expose himsel f to 

cross-examination on a particular line of questioning and 

that was a statement made when he was under threat of arrest 

or rearrest for a murder -- in fact, he had been charged and 

did six months in the county for this murder charge awaiting 

trial - any statements that he made which would be pointing 

the finger at someone else or which would implicate somebody 

else or which would implicate my client are inadmissible in 

that 1 don't have a chance to cross-examine him on that. 

MR. SCHWARTZ: Your Honor, Mr. Lopez was 
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charged, he was indicted, the indictment was dismissed 

without prejudice . He doesn't face any criminal charges as 

we stand here today. He refused to answer some questions , 

but when Mr. Figler asked him about this fellow being 

present at that party or out in the street during the 

shooting, he said no. Now I want to impeach what he said on 

August the 19th. 

MR. FIGLER: I did not ask him that question, 

Your Honor. If you'll recall I made a very specific 

question di d you make any testimony as to whether or not 

this individual was here and he said no. So I was making 

sure that the record was clear with regard to his testimony, 

I did not ask him straight out and he did not respond. 

Either way it belies the initial question I don't have him 

to cross-examine on what statements he made under threat 

because even though the murder charges were dismissed 

against him as the State has indicated they were dismissed 

without prejudice, meaning they could be refiled, and he was 

under that impression and he stated that. So he was in that 

meeting, it's highly improper for anything he said to come 

out through these means. If you want to recall him and see 

perhaps if he'll waive the privilege, then I have the 

opportunity to cross-examine him. Otherwise due process is 

being violated, Your Honor. 

THE COURT: Wasn't the question asked by you, 
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Mr. Schwartz, whether he was there or not? 

MR. SCHWARTZ: I thought he said that - he 

didn't take the Fifth. He either said I am not sure or I 

don't know . He didn't say be wasn't and he didn't take the 

Fifth. 

THE COURT: That was my understanding . 

MR. FIGLER: The sequence of questions was 

whether or not he knew Michael Celis and he answered that he 

in fact knew who Michael Celis was. Then the State jumped 

into a line of questions talking about the events that 

occurred that night.. I objected with regard to the leading 

nature . The follow- up questions were objected to with 

regard to leading and then when they were asked, then he 

invoked his Fifth Amendment right. 

Just to clear up the record, Your Honor, I 

asked him specifically did you make any testimony today 

regarding whether or not Michael Celis was at that party and 

he said no, he didn't make any testimony with regard to 

that. So it's his understanding as well that he was 

invoking the Fifth with regard to that line of questioning . 

So the privilege was invoked. 

MR. SCHWARTZ: When I asked him if Mr. Celis 

was at the party or in the street, I believe he said I don't 

know. 

THE COURT: Now, of course there's a record 
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that's made and of course that's going to stand, whatever it 

was, but my recollection at this point in time is that as to 

that particular point he didn't invoke the Fifth and I think 

as to that particular point Mr. Moskowitz should be allowed 

to respond. 

MR. FIGLER: If I might just because of the 

specific questioning, I think it became very clear to this 

court that this witness Miguel Lopez was not going to make 

any testimony whatsoever which indicated that Michael Celis 

was or was not at this party . If there was a specific 

question which he did not have knowledge of, that does not 

amount to the same thing as a waiver of the privilege which 

he very clearly indicated to this court that he would be 

invoking with regard to that line of questioning. If he 

said no or yes. But if he says I don't know to some 

responsive question, he is stating he doesn't have personal 

knowledge of that. If he doesn't have personal knowledge of 

what the question is, perhaps maybe we ' ll have a 

clarification, we can recall Miguel Lopez and ask him that 

question again. But I think because of a way a question was 

asked or an inflection in a particular answer that that 

should not do anything to vitiate the fact that this 

individual made very clear that he was not answering any 

questions on the subject matter due to the invocation of the 

right and it would be highly improper to impeach because 
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it's extrinsic. 

THE COURT: I understand what you're saying, 

but again Mr. Lopez picked and chose what he pled the Fifth 

to and what he didn't. Insofar as the presence at the party 

my recollection is that it was either I don't know or that 

he didn't invoke the Fifth, I'm not sure what the exact 

answer was, but he didn't plead the Fifth to that particular 

question. 

MR. FIGLER: The proper question to be posed to 

Mr. Moskowitz, if he said that he didn't know, the one and 

only question of Mr. Moskowitz by my view of the court's 

ruling, would be did Mr. Lopez during that meeting indicate 

whether or not he was sure or not of whether Mr. Celis was 

there, because he did not make any response with regard to 

him physically being there or not. So that would be the 

only proper question that apparently got through this loop 

hole in this otherwise proper invocation of the Fifth 

Amendment right. He can say was he sure or not and Mr. 

Moskowitz can answer based on apparently what he had 

personal knowledge of. 

MR. SCHWARTZ: I don't have a clue what he's 

talking about, but Mr. Lopez said he's not sure whether or 

not this defendant was at the party. The offer of proof 

from Mr. Moskowitz will be he identified a photograph of 

Celis saying he was at the party. He was there. No doubt. 

AA07509



1 1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. FIGLER: I'll object to that, Your Honor. 

MR. SCHWARTZ: Which is totally contrary to 

what he testified today. 
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MR. FIGLER: I'll object to that offer of 

proof. If there ' s a very limited back doorway into the 

Bruton problem, Your Honor, then there should be a very 

limited examination that goes specifically to whatever Mr. 

Lopez didn't waive even though it was clearly his intention 

in this court to waive on that line of questioning. 

THE COURT: I agree with you, but I think like 

I say he wasn't as careful when this particular subject came 

up and --

MR. FIGLER: Before you make your ruling then 

can we play back the record with regard to Mr . Lopez so we 

know what we're talking about before we get into the hearsay 

statements? 

( Record read. ) 

MR. FIGLER: The problem, Your Honor, with the 

line of the questioning is that we get directly into it 

before establishing -- he asked him a question before that, 

do you know the defendant and then he starts getting into 

these other questions and obviously the individual doesn't 

want to give a response. He says he doesn't know. There 

was no point of clarification . Then we started getting into 

leading and there was no establishment that he even said 
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whether or not the defendant was there, and I cleared that 

up on my cross-examination. 

Whatever he said again I am going to make the 

record that to the point where you don't think that Bruton 

applies, where you don't think there's a problem with lack 

of ability to cross-examine the witness, that it would be 

extraordinarily unfair. 

THE COURT: I am going to allow him in the 

limited scope to follow up. I think clearly he gave an 

answer. 
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MR. SCHWARTZ: I think it should be gone into 

to a certain degree because on readback I also asked Mr. 

Lopez did you see the defendant doing anything on the street 

and he says I don't know. He specifically told myself and 

Mr. Moskowitz what he saw the defendant doing. 

MR. FIGLER: Your Honor, had we established who 

the defendant was, who he was talking about at that time on 

the record? 

MR. SCHWARTZ: Yes. 

MR. FIGLER: How do we know? 

MR. SCHWARTZ: He identified the defendant as 

Michael Celis. 

MR. FIGLER~ That he understood the defendant 

was that --

THE COURT: It was right before he identified 
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the defendant by name. 

MR. FIGLER: He said he knew Michael Celis. 

MR. SCHWARTZ: Do you see him in the courtroom . 

MR . FIGLER: It's clear to me I don't have an 

ability to cross- examine this witness on any of this stuff. 

THE COURT: I think you would. Of course this 

witness you do and of course as to what he may have said 

you'd be able to cross-examine Mr. Lopez because he didn't 

plead the Fifth on that and he's subject to 

cross-examination as to what he said, what he waived as to 

that particular thought or concept. I agree with you as to 

whether he gave the gun to him, whether he saw him shoot, 

that clearly he pled the Fifth, but as to whether or not he 

was there, what he was doing, he elected to answer that. So 

I think that Mr. Schwartz can follow up on those two points. 

MR. SCHWARTZ: Thank you, Your Honor. 

Q Mr. Moskowitz , during this meeting on August 

the 19th, 1998 what if anything did Miguel Lopez say with 

regards to the presence of Michael Celis at t his party at 

505 Crony Street on February the 28th, 1997? 

MR. FIGLER: I object again for the record, 

Your Honor. 

THE WITNESS: My recollection is a photo spread 

was presented, he picked the photo out, you asked him who 

this is and I think he said to you in a contemptuous, "You 

AA07512



1 1 
2 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

154 

know who this is," and threw the photo down in your 

direction. You proceeded to ask him questions concerning 

what had happened at that party and he indicated he had had 

a gun in his possession when he came out into what is best 

described as a melee. Re fired a shot in the air. He saw 

his brother was being beaten, he detailed after some 

altercations and physical confrontations someone whose head 

was bloody took the gun. 

MR. FIGLER: Object to that. Beyond the scope. 

THE COURT: Sustained. 

BY MR. SCHWARTZ: 

Q Now, the photo spread that he was shown, he 

identified one person as being the person who he was 

referring to? 

A Yes . 

Q Showing you State's Proposed Exhibit 3 I'd ask 

you to identify that exhibit . 

MR. FIGLER: Can we have context. What 

question was being posed to him when he pointed out this 

person. 

Can I also make inquiry whether or not there's 

any type of memorialization of recordation of this alleged 

interview for foundation purposes? I'll object on 

foundation purposes. 

THE COURT: Mr . Schwartz, do you want to follow 
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up. 

MR. SCHWARTZ: I'll try to. 

Q With regard to the photo display did Mr. Lopez 

indicate who the person was, in other words what role this 

person played if any at the incident that took place on 

February the 28th, 1997? He picked out the photograph as 

being who? 

A My recollection was he identified this guy as 

Bones. 

Q And did he indicate whether he was present 

during the altercation? 

A Yes, he did . 

Q Did he say he was there? 

A Yes. 

Q And is Exhibit No. 3 the picture that he picked 

out referring to as Bones and threw at me? 

A Yes, sir. 

Q Do you recall if you took any notes with regard 

to or recording with regard to the statements made by Miguel 

Lopez at this meeting? 

A I prepared a brief affidavit for the assigned 

detective. 

Q Who was the assigned detective? 

A Detective Collins . 

Q That's of the Henderson Police Department? 
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A Correct. 

MR. SCHWARTZ: Thank you. 

MR. FIGLER: Can I take him on voir dire about 

that? 

THE COURT: Sure. 

VOIR DIRE EXAMINATION 

BY MR. FIGLER: 

Q You were filling out an affidavit while this 

interview was going on? 

A No, I prepared it after. 

Q Did you do it from memory or notes? 

A From my memory . 

Q was there any recording whatsoever of this 

alleged i nterview or discussion? 

A An audio recording? 

Q That's correct. 

A Not to my knowledge. 

Q was there a video recording? 

A Not to my knowledge. 

Q Was anyone else taking notes of responses and 

questions? 

A Appeared to , yes. 

Q Who were those people? 

A Mr. Laurent, carmine Colucci and his 
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investigator. 

MR. FIGLER: Thank you, Your Honor. 

MR. SCHWARTZ: I have no further questions, 

Your Honor. 

THE COURT: Cross? 

CROSS-EXAMINATION 

BY MR. FIGLER: 

Q Did you do any field research in this case? 

A No, I did not. 

Q So your only involvement in this case was at 

that one meeting? 

A Correct. 

Q Have you had any other meetings with witnesses 

in this case? 

A No, I have not. 

Q Do you have a copy of that affidavit that you 

filled out? 

A Not in my possession. 

Q Can you obtain a copy of that affidavit? 

A Yes, I can. 

Q To your knowledge that affidavit still exists? 

A Yes. 

MR. FIGLER: We would ask that any 

memorialization of this discussion be provided to the 
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defense. I understand Your Honor has a limited ability to 

order it, but just for the record I'm making a request to 

the State to provide said affidavit . 

THE COURT: Any problem with that, Mr. 

Schwartz? 

MR. SCHWARTZ: No, Your Honor. 

MR. FIGLER: No further questions. 

THE COURT: Thank you. Thank you for your 

testimony. You're excused and you're free to leave. 

MR. SCHWARTZ: We don't have any additional 

witnesses we want to call at this point so we'll rest. 

THE COURT: State's rested. Do you have any 

witnesses? 

MR. FIGLER: Yes, Your Honor, if we could have 

the court's indulgence . First of all I indicated to my 

client his right to take the stand at the preliminary 

hearing and at this time it's not his election to do so. 

I do have one witness that I would like to 

call, Your Honor, and apparently he's in route. He was here 

earlier this morning, he is under subpoena. If we could 

have the court's indulgence for approximately ten minutes. 

I know he's no more than 15 minutes away. 

THE COURT: I'll work with you. I think it ' s 

time for a restroom break so we'll be in recess for a few 

minutes. 
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MR, FIGLER: Thank you, Your Honor. The 

defense's next witness would be Michael Levin who is in the 

courtroom. 

MR, LAURENT: The State would invoke the 

exclusionary rule, there should not have been any witnesses 

here from t he defense . He said first witness so if there 

are any others. 

MR. FIGLER: To my understanding unless 

something comes up with this witness this will be our one 

and only witness. 

MICHAEL LEVIN, 

called as a witness by the Defendant, having been first duly 

sworn, was examined and testified as follows: 

THE CLERK: Please state your name and spell 

your last name for the record. 

THE WITNESS: Michael Levin, L-e-v-i-n. 

DIRECT EXAMINATION 

BY MR. FIGLER: 

Q Mr. Levin, how are you currently employed? 

A I am a private investigator here in town . 
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Q And how long have you been a private 

investigator? 

A Approximately one year now. 

Q And prior to that what was your employment? 

A I was a special agent with the FBI here in Las 

Vegas for approximately eight years. 

Q Now, did there come a time when you were 

employed by an individual by the name of Miguel Lopez or 

Miguel Lopez's attorney Carmine Colucci? 

A That is correct. 

Q What assignment were you given? 

A My assignment was to locate witnesses in this 

murder investigation and to interview them. 

Q You reference a murder investigation. What 

murder are we talking of of? 

A The murder of Erik Gates. 

MR. LAURENT: Judge, I don't know if he's 

waiving his attorney/client privilege here that he may or 

may not have with Miguel Lopez. 

MR. FIGLER : First of all I'm not going to get 

into any --

MR. LAURENT: What assignments, if it was 

coming from Mr. Colucci, I assume that was a waiver at this 

point. It's not his privilege to hold . I don't think that 

type of testimony can come in unless there's going to be a 

AA07519



3 1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

161 

waiver . 

MR. FIGLER: It's an interesting point; 

however, I don't plan on getting into any privileged areas, 

I'm just going to talk about the investigation itself. My 

questioning is actually going to be very limited and very 

focused and not refer to any information gi ven to him by Mr. 

Colucci or by Mr. Lopez. 

With regard to any other privilege issues I 

would imagine those might come up at the appropriate times 

during any further proceedings, but here it's a very narrow 

scope of investigation . 

MR. SCHWARTZ: It may be narrow, but in talking 

with defense counsel part of it is dealing with a photo 

lineup and one of the photos is this defendant's and the 

reason the defendant's photo is in and that comes in from 

conversation between this gentleman, his attorney and 

Miguel. 

MR. FIGLER: I can make a prove-up. I 

understand the testimony to be any photograph of Michael 

Celis that came into the possession of this investigator did 

not come from Miguel Lopez or Carmine Colucci but it came 

from an alternate source altogether. 

THE COURT: Proceed. 

MR. FIGLER: If we get into a trouble area I 

would hope Your Honor sua sponte would interject. It's not 
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3 1 intended to go into privileged areas. 

2 Q You indicated you were investigating the murder 

3 of Erik Gates; is that correct? 

4 A Yes. 

5 Q Do you know when the death of Erik Gates 

6 occurred? 

7 A I believe it was in October of '97 . 

8 Q Could it have been as early as February of 

I 9 1997? 

10 A That is correct. 

11 Q When did you start your investigation on this? 

12 A I was hired in late January of '98. 

13 Q Now, as part of that investigation did you go 

14 and interview witnesses to this offense? 

15 A That is correct, I did. 

16 Q Where did you get the names of the witnesses? 

17 A From the district attorney's office. 

18 Q Did you have discovery documents that were 

19 provided to the -

20 A Yes, I did. 

21 Q And from that you read through various police 

22 reports and things of that nature? 

23 A That is correct. 

24 Q I s that an additional source of where you got 

25 the witness list? 
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A Yes. Primarily from the district attorney's 

office. All of the discovery that Mr. Colucci had given to 

me. 

Q So now as part of your investigation of these 

witnesses what did you do? What were the techniques or what 

were you trying to accomplish by interviewing these 

witnesses? 

A There were no real special techniques involved 

at all. My job in the interest of my client and my goal was 

to interview individuals that were at the party, people that 

perhaps had witnessed this crime and to interview those 

people and then to present that information to Mr. Colucci. 

Q To that end did you present any individuals 

with any photographs one way or another? Did you or did you 

not present photographs to any individuals? 

A As in the form of a photo lineup? 

Q You tell me. 

A Yes, I did. On several occasions several 

witnesses I did interview I did have the opportunity to show 

them a photo lineup. 

Q What is a photo lineup? 

A It's just a basic procedure that law 

enforcement utilizes and I take it out, you have six 

pictures in a certain sequence and you simply show that to 

the individual that you're interviewing to see if they can 
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identify the person or persons involved . 

Q And you did this on or about January of 1998? 

A No. Not in the beginning of my investigation. 

Perhaps in the later part of my investigation I did. 

Q So can you tell me approximately when you did 

that'? 

A Perhaps it was in February or March. 

Q Now, had you used lineups before in your prior 

law enforcement position? 

A Yes, I have. 

Q Now, you stated that there were six pictures 

that you were using with these witnesses? 

A That is correct. 

Q Can you tell me what witnesses you interviewed 

using whatever photos? I just want to know the list right 

now. 

A If I may take a look at my notes? 

Q As long as that will refresh your memory? 

A Yes. I can tell you I know the witnesses that 

I - there were numerous witnesses I interviewed . Not all 

of the witnesses I showed or I displayed a photo lineup, but 

I do remember in particular several witnesses that I did 

show the photo lineup to. 

Q Why don't you review your notes and see if it 

refreshes your memory with regard to who you showed a photo 
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4 1 lineup to first of all. 

2 A I recall William Howard, Eric Rogasch and an 

3 individual by the name of Dana Ellis . 

4 Q Is there anyone else? 

5 A I think that's it . 

6 Q Now, where did you get the photos that you were 

7 using for your photo lineup? 

8 A I received them from the district attorney's 

9 office. 

10 Q Directly from the district attorney's office? 

11 A Yes. 

12 Q Who in the district attorney's office gave you 

13 these photos? 

14 A Dave did. 

15 Q And when you say ''Dave did", who are you 

16 referring to? 

17 A To the attorney. 

18 MR. SCHWARTZ: Schwartz. 

19 THE WITNESS: I am sorry. Mr. Schwartz did. 

20 BY MR. FIGLER: 

21 Q Seated right over here? 

22 A Forgive me . 

23 Q And you got those from him directly? 

24 A Yes, I did. 

25 Q Do you have that photo lineup that you used 
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that day with you today? 

A No, I do not. 

Q And do you know where that photo lineup is 

today? 

A No, I do not. I don't recall whether or not -

I remember discussing the photo lineup with Detective 

Collins of the City of Henderson and I'm not sure whether I 

gave him those photos or if I returned them to the district 

attorney's office, I am not sure, but I don't have them in 

my possession. 

Q Now, is it your recollection as to who was in 

those photos? 

A Two out of the six individuals, yes. 

Q And who were those two? 

A Miguel Lopez and Michael Celis. 

Q I am going to show you what's been marked 

State's Exhibit 2 and ask you if you recognize that 

photograph that's depicted in State's Exhibit 2? 

A Yes, I do. 

Q And how do you recognize that photograph? 

A Well, this is the photograph that I utilized as 

the person being Michael Celis. 

Q So that was the photograph that you used in 

your lineup? 

A Yes. 
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THE COURT: Let me interject since you're 

referring to this. I take it you have no objection to that 

being admitted? 

MR. SCHWARTZ: We don't either, Your Honor. 

MR. FIGLER: I thought it was already admitted. 

rt was just proposed? Oh, we were waiting for the purposes 

of Detective Collins to testify with regard to a specific 

lineup with regard to another witness testifying that that 

was in fact the photo. I'm offering it for the limited 

purpose that this was a photo that this individual used, not 

with regard to the other individual, that it is a photo of 

Michael Celis, I think Your Honor can make that 

determination just looking at the photo and look at Mr . 

Celis. 

THE COURT: Of course either side once it's 

entered they can argue, but once it's entered. 

MR. FIGLER: I'll move to enter it as Defense 

Exhibit B then. I don't know if you want to double mark it 

or leave it as is. 

THE COURT: We could leave it as is and it's 

admitted. 

(State's Exhibit No. 3 was 
admitted into evidence.) 

BY MR. FIGLER: 

Q So that was the photo that you used? 

A That is correct. 
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Q Now, what was the result of you showing that 

photo in the lineup to Eric Rogasch? 

A There was no positive identification of either 

Mr. Celis or Mr. Lopez. 

Q Which if any other witnesses were able to 

identify Mr . Celis out of that photo lineup? 

A None. 

Q Is it possible that you showed that photo to 

additional persons beyond William Howard, Eric Rogasch and 

Dana Ellis? 

A Perhaps, but it doesn't reflect on my notes so 

I don't think so. 

Q 

right now? 

A 

Q 

You don't have independent recollection of that 

That is correct. 

Now, during the course of your investigation 

into the death of Erik Gates did you learn anything else 

material to your investigation about Erik Gates himsel f? 

A Yes. 

MR. SCHWARTZ: Your Honor, I am going to object 

on the grounds of relevancy. 

THE COURT: Relevancy? 

MR. FIGLER: I just want to know if there was 

anything about this particular victim that is material note 

to him as an investigator. He said yes, I am curious what 
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it is. 

THE COURT: Mr. Schwartz, would you like to 

hear it? 

MR. SCHWARTZ: It depends how he obtained this 

knowledge. I don't know where he got it from. If somebody 

said something to him, then it's hearsay. 

MR. FIGLER: We could find out if it was 

material and then you can move to strike it. 

THE COURT: I agree that no relevance has been 

shown, t he fact it may be interesting to learn is another 

issue . If you're withdrawing the objection, we'll let him 

continue, but if you're still objecting, then I will sustain 

it. 

MR. SCHWARTZ: We'll object. 

THE COURT: Sustained. 

BY MR. FIGLER: 

Q Did you interact with other investigators who 

were working for the police department or some other entity 

during the course of your investigation? 

A Not really. J ust Detective Collins, but on a 

very peripheral sense. We had conversations about the case, 

so forth and so on, and we discussed some of his 

investigation, but I was not assisted by any other either 

private investigator or anyone from the D.A. 1 s office. 

Q In interacting with Detective Collins did you 
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you or after you or anything like that? 

A I can't answer that truthfully . I don't know 

whether or not he had used those photo lineups or not. 

MR. FIGLER: I have no further questions at 

this time. 

THE COURT: Cross. 

MR. SCHWARTZ: Thank you, Your Honor. 

CROSS-EXAMINATION 

BY MR. SCHWARTZ: 

Q Sir, initially during the course of your 

170 

investigation there was a point in time when Miguel Lopez 

was indicted for the crime of murder and attempt murder; is 

that correct? 

A That is correct. 

Q And I believe a trial date had been set? 

A That is correct . 

Q And as it got closer to trial I believe 

yourself and Mr. Colucci came to my office on at least one 

occasion, perhaps more, to discuss the case? 

A That is correct. 

Q And would it be fair to say at that time I 

didn't know anything about the name Michael Celis, I had no 

clue if at all Michael Celis existed? 
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MR. FIGLER: Your Honor, I am going to object. 

What we're getting into right now is an area of hearsay and 

it may in fact impact -- I don't know if that would impact, 

but I think we need to be a lot of more careful going into 

this area of anything that transpired during the 

conversation. 

MR. SCHWARTZ: I'll be careful, Your Honor. 

Q Sir, with regard to the photograph that you've 

identified, I think it's State's Exhibit 2, the photograph 

of the defendant Michael Celis, did you provide me with a 

small snapshot of that same individual, yes or no? 

A I'm thinking. There ' s a possibility. There's 

a possibility. 

Q Would it be fair to say that I never brought 

the name Michael Celis to your attention, that it came from 

your office? 

MR. FIGLER: I am going to object at this 

point, Your Honor. 

MR. SCHWARTZ: Your Honor, he introduces this 

picture and now he wants to be totally silenced about how it 

all came to be. 

MR. FIGLER: First of all I didn't ask him 

about where it was, and the second point is, Your Honor, I 

was very narrow with regard to the investigation itself. 

The time frames were not brought out whether it came before 
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or after so it would be irrelevant. 

THE COURT: Sustained. 

MR. SCHWARTZ: If I might add, Mr. Lopez never 

denied knowing Mr. Celis so the fact that that photograph 

may have come from this gentleman here I don't think in any 

way invades the privilege. He came up here and said he 

knows this guy. I ~ean, I don't see what we're saying is 

somehow breaching some privilege between this gentleman and 

Miguel Lopez. I'm not asking him anything Miguel Lopez 

said. I am just asking him what if anything he did with 

regard to a small photograph of that individual. 

THE COORT: He already said that he can't 

remember whether he provided you with one or not . 

BY MR. SCHWARTZ : 

Q Did there come a time, sir, when you showed me 

a photograph that had Miguel Lopez and Michael Celis in it? 

A I think there's a possibility that I did, that 

is correct. 

Q And do you know if that is how I became aware 

of the name Michael Celis? 

MR. FIGLER: Object, Your Honor . Calls for 

speculation. If he knows how he became aware . I don't know 

if Mr . Schwartz had other knowledge, I don't know if Mr. 

Schwartz is offering himself as a witness in this case . 

THE COURT: This is personal knowledge. Only 
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THE WITNESS: I think you are correct. It's 

safe for me to assume that -- I'm getting into an area. 

173 

THE COURT: Only if you know. I don't want you 

to guess. 

BY MR. SCHWARTZ: 

Q What was your impression? 

A Based on my discussions with you? 

Q Yes. 

A That during the course of my investigation -

and we were on a very friendly basis and open dialogue -

strong possibility, yes, that we discussed Michael Celis, 

that is correct. 

Q And would it be fair to say that you brought it 

to my attention, the name? 

A That is correct. 

MR. SCHWARTZ: I have nothing further, Your 

Honor . 

REDIRECT EXAMTNATION 

BY MR. FIGLER: 

Q Do you have any personal knowledge whether or 

not David Schwartz knew anything about Michael Celis before 

your conversation? 

A No, sir. 
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MR. FIGLER: No further questions. 

THE COURT: Thank you for your testimony. 

You're excused and you're free to leave. 

Any other witnesses? 

MR. FIGLER: No, Your Honor. At this time the 

defense would rest. 

THE COURT: Defense has rested. Argument? 

MR. SCHWARTZ: We'll reserve, Your Honor. 

MR. FIGLER: Paraded before you this morning 

and this afternoon, Your Honor, were a number of kids who 

were all present at a party where there were more kids up to 

probably including a couple hundred of kids who were all in 

the streets. Each gave what amounts to a different account 

of what they saw. 

Individuals who were familiar with Michael 

Celis indicated to this court that he was not in fact there, 

even though it would be clear that by saying that Michael 

Celis was there would be contrary to their true interests 

and I refer to the Lopez brothers, Erick Lopez and Jesus 

Lopez. People who would be in the best position to be able 

to identify Michael Celis and who had prior contact with 

Michael Celis said Michael Celis wasn't there, even though 

their brother who they know is under a surveillance and at 

least has been charged once with the murder of Erik Gates, 

his life stands in the balance and I think they made it very 
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under oath to protect their brother . But not Mr. Celis , 
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So what witnesses we do have each with a bias 

which became very clear to the court through their testimony 

show stories which don't amount to credibility which may 

very well be for a jury but a matter of incredulity because 

of the way that each and every piece of testimony 

contradicts that of the other individual who testified. 

It's not a matter of credibility, it's the fact that from 

where they said they were and what they said they saw 

there's no corroboration whatsoever in the record. The 

record is devoid and barren of corroboration that Michael 

Celis shot Erik Gates. 

You've got individuals who were promised 

benefit, an individual who started with an attempt murder 

charge who got probation for his changed testimony. But 

even if you believe Chance Lesueur, Your Honor, he testified 

that he saw Lopez shoot Gates. He turned on Lopez, Your 

Honor. He said that he saw the first shot and the second 

shot and the second shot went into Gates and Lopez was the 

individual who shot Gates. 

You have Lopez admitting and everyone else 

admitting that they saw Lopez with the gun, that Lopez 

brought the gun to the party, that Lopez produced the gun, 

that Lopez discharged the gun and you have an admission by 
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Lopez, even though he invoked the Fifth on other matters or 

whatever purposes and that can't be considered by the court, 

you have an admission from Lopez that he did in fact 

discharge the gun. 

Now, the witnesses say that, let's see, there 

was Eric Rogasch, Eric Rogasch who was unable to pick Mr. 

Celis out of a lineup when Michael Levin showed him Michael 

Celis's picture, says, yes, it was in fact Michael Celis. 

He's sure of that because he had a clear and unobstructed 

view . But from the placement of where he was to the other 

individuals it proved to this court that he didn't know what 

he was talking about. He did not see Mireles, he said that 

Mireles wasn't there, but he also told the court he knew who 

Mireles was. Then only upon prodding and confronting him 

with the statement that he made prior did he say oh, yeah, I 

was behind bushes. His testimony is not -- it's beyond not 

credible. It's uncorroborated and it's made up, Your Honor. 

Same thing with Mr. Anderson who came in, Todd 

Anderson who two years after the fact states that the only 

individual he sees in custody and jumpsuit was definitely -

he's never been more sure of anything in his life that he's 

the individual who he saw shot Erik Gates. He also didn't 

see Bobby Mireles, he made some reference to people throwing 

rocks, he stated he was far away and then he came back. He 

stated that even though he saw him for a glimpse, he was 
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able to identify this individual as the man, but that night 

he had no specific details or characteristics which were 

provided. His story matches up with none of the other 

witnesses as far as where he was standing. 

It is uncorroborated and any other witness who 

was paraded before all denied that there was any fight that 

they had caused, that they were brutalizing Erik Gates in 

any way, that Erik Gates was being smashed in the mouth with 

a beer bottle and that other brutality was being committed 

upon Mr. Lopez. Mr. Lopez whose family was there and whose 

brother Miguel Lopez brought out the gun. I think it also 

came out today that Miguel Lopez was indicted for the murder 

of Erik Gates but that at some point later that was 

dismissed without prejudice. 

So the problem before this court - and I 

understand that the standard is slight or marginal evidence, 

but whenever a witness comes forward who has a clear bias 

and who clearly contradicts the testimony of all the other 

witnesses, that has to be considered by the court with the 

determination of whether or not any slight or marginal 

corroborating evidence exists within the record. The court 

doesn't have that before it and therefore the testimony of 

Todd Armstrong, the testimony of Eric Rogasch, the testimony 

of Chance Lesueur should be discounted and discarded by this 

court. 
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Now, there was an investigator, there were 

detectives none of whom who were brought before the court so 

the court didn't have any of that to hear what was learned 

or achieved by the police department in their investigation. 

What the State chose to do was to parade before you a bunch 

of teenagers who all admitted that they were friends with 

the victim and then you have the victim himself Bobby 

Mireles who stated he didn't see Erik Gates being shot, he 

saw himself being shot and he identified Michael Celis as 

being the person who shot him. Now, he's in a different 

position from all the other witnesses because he had the 

direct sight of the individual who shot him and he's saying 

that he believes that it was Michael Celis. I asked him 

certain questions, his recollection of that night, his 

conversations with other individuals, he indicated that he 

found out that another party had brought a gun to the event, 

an individual named Bullet, he was told by the people that 

Bullet might have been the one who shot at him and so he 

took it upon himself to track down this Bullet and find out 

whether or not he did or not. 

I think that Mr. Mireles made very clear that 

he had a hazy recollection of that night and that a lot of 

the details two years later were being filled in by other 

people who he spoke with. He mentioned Michael Celis by 

name but he said he'd never known Michael Celis before and I 
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think that was a clear indication that he had been receiving 

information from other people and that his testimony should 

be discounted. But even if Your Honor feels that an amount 

of credibility for the jury he said he was shot, not that 

Erik Gates was shot, and so at the maximum his testimony if 

even considered by this court only goes to the attempt 

murder charge, not the murder charge. 

In summation, Your Honor, you have the State 

going forward on a very weak case. They had a case before 

that I'm sure they were very certain about against Miguel 

Lopez and for whatever reason that case fell through for 

them. So now they're taking a second crack at an individual 

who has no ties whatsoever with this, that witnesses who 

identified him were not in a position to identify him and 

who come into this courtroom today completely denying the 

facts of this, any brutality against Erick Lopez or that 

they were in any way impacted or influenced by the brutality 

that they were committing against Erick Lopez. This could 

have been a self-defense matter , this could have been a 

defense of others matter. There is no indication of where 

Erik Gates comes into any of this, but ultimately look at 

the facts, the fact they paraded in seven or eight witnesses 

all who say different things should not be sufficient for 

even the slight and marginal standard. The reason we have 

preliminary hearings is two fold, Your Honor; one is for 
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that standard to he met by the State, slight or marginal 

evidence. But there's a reason - and this is the second 

part of why that standard exists -- and that's so a citizen 

so accused of a crime, and here a horrible crime, the crime 

of murder, does not have to stand and defend himself against 

these charges, does not have to go before the jury even if 

there's nothing that in the record would be credible or 

corroborated for purposes of forcing a citizen so accused to 

face these heinous charges. I'd submit to you that the 

standard was not met. 

THE COURT: State. 

MR. SCHWARTZ: Thank you, Your Honor. Mr. 

Figler talks about the fact that the State's witnesses were 

inconsistent . Let's talk about the Lopez family first. 

Miguel Lopez testified -- and he picked and chose what he 

wanted to, when he wanted to invoke the Fifth Amendment. 

However, with his brother Erick Lopez he testified that he 

had gotten hit in the mouth with a beer bottle, that he lost 

some teeth, that was corroborated by several of the other 

witnesses who came in and I believe it was Bobby Mireles or 

one of the others who said they saw Jim Reed strike a 

Hispanic male in the mouth with a bottle, a consistent 

statement. Erick Lopez also said that with regard to the 

excited utterance made mention by Miguel Lopez that some 

fool took Miguel's gun when they met up at the truck after 
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the shooting. 

Several of the witnesses, Chance is one, 

mentioned there appeared to be a transfer, either the second 

person took the gun from the first person or was handed the 

gun to the second person. So you have a consistency there. 

Chance Lesueur says that Miguel Lopez who he knows, he's 

known for close to a year I believe, fired the f irst shot 

into the air, then he fired a second shot at which time 

Chance saw he believes Eric went down. Then it was this 

defendant who he identified took the gun from Miguel Lopez 

and fired two shots, one right in and out of Bobby Mireles. 

Bobby Mireles is consistent with Chance 

Lesueur. There is no indication these guys are friendly or 

know each other. He was shot by this defendant and as he 

spun or walked away he saw Erik start to go down. 

Jesus Lopez indicated that he saw an individual 

who he described as a Caucasian conveniently who happened to 

be bleeding from the head fire at least one or two shots 

into a person who had hit him with a bottle. Again a 

consistency, this time from one of the Lopez individuals. 

It appeared to Jesus Lopez that that one bullet went through 

the first individual and struck a second individual because 

he saw two people go down. Again a consistency with several 

of the other witnesses called by the State. 

Chance Lesueur identified this individual as 
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being at the scene with a gun in his hand and firing at 

least two shots, this defendant. Eric Rogasch identified 

this defendant specifically as the individual who shot Erik 

Gates . Bobby Mireles identified this individual as the 

person who shot him and then observed Erik Gates fall down 

shortly after Bobby Mireles had been shot . Todd Armstrong 

who was never shown a lineup by any law enforcement officer 

at least through the testimony today identified this 

individual as the person who shot and killed Erik Gates . 

There's also been testimony -- if we're going 

to talk about bias - that the Lopez family or at least two 

of the brothers are close friends with this defendant . Now, 

certainly they don't want to see their brother go down for a 

killing especially if he didn't do it . They don't want to 

see a friend either I suggest. 

Your Honor, for purposes of probable cause I 

believe the state has proven at least for probable cause the 

elements of each and every count in the three counts in the 

amended complaint and we'd submit it. 

THE COURT: Mr. Celis, would you please stand. 

MR . FIGLER: Your Honor, for the record we had 

noted an objection prior to the introduction of the juvenile 

record with regard to the third count, the felony possession 

and I don't know if the court ruled on it . 

THE COURT: I was looking at it and what I 
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think is interesting -- because I had your objection 

noted is that it states, "Specifically note this is an 

adult superior court commitment and the act can be enhanced 

by a year on a future revocation of parole." I don't know 

how California law works in this regard and that would be 

something you might want to check out at the District Court 

level, but I think for purposes of probable cause just that 

notation would indicate there was an adult superior court 

commitment and maybe District Court has jurisdiction on 

younger offenders or certain age to sentence them to the 

California Youth Authority because there was no doubt he was 

sentenced to the California Youth Authority. But on the 

other hand it's clear here that it was an adult commitment 

by superior court and so maybe they have that sentencing 

discretion based on the commitment to CYA. So for purposes 

of probable cause at this stage it's been met but certainly 

that would be something for both parties to look into to see 

whether that is true or not. 

Mr. Celis, at this stage of the proceedings as 

your attorney has explained the burden is slight or marginal 

evidence and I do believe that the State has met their 

burden at this stage so I am binding you over for jury trial 

at this time. 

It appearing to me from the complaint on file 

herein and the testimony that's been adduced at this 
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preliminary hearing that crimes have been committed, to wit: 

Attempt murder with use of a deadly weapon, murder with use 

of a deadly weapon and possession of firearm by ex-fel on, 

and there is sufficient cause to believe the defendant named 

herein, Michael Celis, committed said crimes. I hereby 

order said defendant be held to answer to said charges i n 

the Eighth Judicial District Court, State of Nevada. 

You are to appear for your initial arraignment 

on --

THE CLERK: February 11th, nine o'clock, 

Department X. 

MR. FIGLER: At this point Mr. Celis would 

request a reasonable bail be set for the offenses he's been 

bound over on. 

THE COURT: What are you requesting? 

MR. FIGLER: A hundred thousand dollar bail I 

think would be more than sufficient for the three charges, 

Your Honor. I think anything over that would be excessive. 

It should be noted that Mr . Celis qualified for the special 

public defender's office and public defender's office prior 

to that so he is an indigent individual as determined by the 

code of those agencies. That would be an amount that would 

secure his attendance in the court, Your Honor. 

MR. SCHWARTZ: Your Honor, he was extradited 

out of the State of California. I believe he's on parole 
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there for the assault with a deadly weapon charge and we 

would oppose the motion - I don't know what the cur rent 

bail status is, he might be held without bail. 

THE COURT: It ' s at one million now. 

MR. SCHWARTZ: We would ask that the bail 

remain . There's also a detainer hold from the State of 

California is my understanding because of his parole 

situation. 

MR. FIGLER: If that's the case, Your Honor, 

even if he were to make bail, it would be academic because 

he still might be in custody in California . So there seems 

to be no harm in issuing him a reasonable bail. 

MR. SCHWARTZ : We still ask that the milli on 

dollar bail stand. 

THE COURT: I think under the circumstances 

that bail should remain as is and of course you can raise it 

at District Court, the issue again. Thank you. 

MR. SCHWARTZ: Thank you, Your Honor. 

(The proceedings concluded.) 

* * * * * 

ATTEST: Full, true and accurate transcript of 

proceedings. 

~ 
LISA BRENSKE, CCR No. 186 
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DISTRICT COURT


CLARK COUNTY, NEVADA


THE STATE OF 

NEVADA, 

)


)


P la in tiff,  

)


)


v s . 

) 

Case No. 

Cl53624

) 

Dept. No. 

I I I

SIK IA  L . 

SMITH, 

) 

Docket No. 

"E "


)


Defendant. 

)


)


BEFORE THE HONORABLE JOSEPH PAVLIKOWSKI, DISTRICT JUDGE


JUNE 24 ,  1 999, 1 0 :0 0  A.M.


REPORTER'S TRANSCRIPT OF TRIAL PROCEEDINGS - VOLUME XVI


APPEARANCES:


F or th e P la in tiff: 

F or th e Defendant: 

R. DASKAS, ESQ.


and


G. GUYMON, ESQ.


DEPUTY DISTRICT ATTORNEYS


P. CHRISTIANSEN, ESQ.


and


A. SGRO, ESQ.


REPORTED BY: JAMES A. HELLESO, C.C.R. NO. 15
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I te ll you th a t it is  not relev a n t and


th a t th ere is  no wrongful a ct on the pa rt of th e S ta te with

regard s to  th e B rady ru le.

I want to  cite to  the Court the case of

Roberts v. S ta te. I t is  110 N evada 1121 .


I t is  a 1994 opinion .

In th a t case,  Judge, what we have is  we


have a co n fid en tia l informant and we have a defendant.

And th e defen se,  prio r to  tr ia l,  had


asked fo r a ll - - any and a ll excu lpato ry  evidence.


They ind icated it was th eir b elief th a t

th e tr ia l co n fid en tia l file  kept by th e L as V egas M etro-

po lita n  P o lice Department which is  priv ileged  info rmation

they argue they were en titled  to  th a t priv ileged  informa-

tio n . And more importan tly ,  th a t it was excu lpato ry .

A nd, of course,  the Court s a id "no, it

is  not exculpatory ,  and, in  fa ct,  it is  priv ileged ; you are

not en titled  to  it, "  and denied th e d efen s e' s  req u es t.

The case was remanded by th e Supreme


Court,  and the Supreme Court ordered th e D is trict Court to

hold an in-camera o r in-chambers meeting o u ts id e th e

presence of th e pa rties  to  review th e co n fid en tia l in fo r-

mant' s file ,  th e priv ileged  information ,  th e C .I . file .

The C ou rt,  in  fa ct,  d id th a t. The


Court made a record of th e in-camera in spectio n ,  and th e

Court sea led both th e C .I . file  and th e C o u rt' s fin d in gs .
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The Court waived the priv ilege a s s o ci-

ated with the L as V egas M etropolitan Police Department C .I .

file .

I w ill te ll the Court th a t th e Roberts

case says th a t once the defense makes an argument th a t th e

s tu ff is  ma teria l,  then th e Court has th e o b liga tio n  to

make th a t in spectio n .

Now yesterday they made an argument


th a t it was materia l fo r th e defense to  know what in fo r-

mation if any thing Donte Johnson had to ld  Dr. M o rtilla ro

th a t might ta in t h is opinions th a t S ikia Smith is  not an


id io t,  number one.


And number two, th a t he knows righ t

from wrong.


I w ill te ll th e Court th a t I d id n ' t

know what information if any. 

ma teria l.

I d id n ' t know if it was


They made a showing. 

Now I have an


o b liga tio n  to  b ring Dr. M o rtilla ro  forward and te ll th e

Court.


As an o ffer of proof,  I w ill te ll you


th a t I subsequently ta lked to  Dr. M o rtilla ro  in  o rd er to

have him here today .


Dr. M ortilla ro has ind icted to  me th a t

he has not interviewed defendant Donte Johnson.
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He 

has 

receiv

ed

 

no 

in

fo

rm

atio

n

 

from

D

onte Johnson.


He has not been to

 th

e j a

il to

 ta

lk

 to

him

.


He has not conducted an interview

; th

a

t

he 

has 

seen D

onte Johnson a

t h

is 

o

ffice - - 

v

is u

a lly

 seen

him

, 

p

h

y

s ica lly

 seen him

;


T

hat it w

as h

is s ta

ff m

em

ber th

a t gave


D

onte 

Johnson 

an 

M

M

PI 

2 

te

s t 

w

hich 

is  
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354 

tru
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fa ls e

q

u

estio

n

s th

a

t D

onte Johnson answ

ered.


D

r. M

o

rtilla ro

 in

d

icated

 to

 m

e th

a

t he


had 
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su

b

s ta n

tiv
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co

n

v

ersatio

n

 w

ith

 D
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Johnson 
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e fa cts  o

f th

is  case w

hatsoever.


M

ore 

im

p

o

rtan

tly

,  

D

r. 

M

o

rtilla ro

 

has


in

d

ica ted

 to
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e he has not review

ed D

onte J ohnson 's answ

ers

to

 th

e M

M

PI 

te

s t.

He has not form

ed an opinion as to

 w

hat

p

ers o

n

a lity

,  

if any , 

D

onte Johnson has.


H

e has no inform

ation gleaned from

 th

e

te

s t 

becau se 

he 

has 

n

o
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looked 

a
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th

e 

te

s t 

re

s u

lts ,  

not

ra ted

 

th

e 

te

s t,  

n

o
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done 

any thing 

w

ith 

th

a

t 

m

a teria l

w

hatsoever.


D

r. M

o

rtilla ro

 has to

ld

 m

e th

a t he 

saw




no 

c

o

n

flic

t w

hatsoever because 

h

is 

ro

les w

ere 

com

pletely

d

iffe
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n

t.

6


AA07682



012CORA001278

2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


·


I


21


~

~

~ 

22


23


24


25


In th

e one

 it w

as h i

s un

derst

andin

g he


is  r

eta in

ed  f

o r D

onte 

Johns

on f

o r m

itiga

tio n  

and 

th a t

 in

th is  

case 

h e' s  

been 

reta i

n ed 

fo r s

ta te 

of m

ind, 

whet

her h

e


is  an

 id io

t,  w

hethe

r he 

know

s rig

h t fr

om w

rong.

He d

id no

t see

 th e

 co n

flict

 a t a

ll in

him 

repre
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oth s

id es

.

I aga

in te

ll th

e Co

urt t

h a t t

h is  

is  n

ot

B rady

 ma teri

a l. 

I t is

 not

 ma teri

a l. 

I t is

 no t

 rele

v a n t

.

I t is

 not

 eve

n pe

rmis sib

le te

stimony

fo r t

h ese

 peo

ple t

o  be

 awa

re o f

.

I ask

 th e

 Cou

rt to

 ple

a se 

canv

as D

r.


M o rtil

la ro  

in  th

e pr

esen

ce o

f Do

nte J

ohn s

on ' s 

a tto r

n ey .

Now, 

whet

her t

h a t 

is  P

ete L

aPort

a who

 is  

in  c

o u rt 

today

 o r

whet

her i

t be 

th e c

h ief,

 if y

ou w

ill,  

of th

e Sp

ecial

 Pub

lic

Defe

nder,

 P h i

l Coh

en, o

r Day

vid F

igler

,  Da

yvid 

F igl

er a

ls o

on th

a t c

ase.

I f you 

want
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d  with
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 Dr.
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back

 in  
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nvolv

ement i

f an

y th

is  C

ourt 

now 

th a t

 the

y

have 

ra is e

d  th

e is s

u e h

as to

 mak

e a d

eterm

inati

on w

hethe

r

o r n

ot it

 is  m

ateri

a l,  w

hethe

r o r 

not t

hey 

a re 

en ti

tled

 to

get 

in to  

it in

 fro n

t of 

th is  

Cou r

t.


Q uit

e hone

stly ,

 you 

can 

waiv

e th e

priv i

lege

 in  o

rder 

to  m

ake t

h a t 

deter

minati

on ,  

and 

if yo

u, 
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J udge,  fin d it is  not ma teria l,  th a t th ere is  not a


co n flict,  then th ere is  no B rady v io la tio n  whatsoever.


You make a reco rd of th a t and we go


forward.


B ut I stand on my conduct y es terd a y .

I d id not hide information th a t I had.


More importan tly ,  I d id not see it as

being ma teria l.

They have now ra is ed  th e is s u e. I t now


becomes th e C o u rt' s  o b liga tio n .

THE COURT: Mr. Sgro?


MR, SGRO: Y es, your H onor.


I am somewhat familia r with th e Roberts


case becau se it is  one of th e few cases in  th e S ta te o f

N evada th a t reversed o r remanded fo r th e v io la tio n  o f a


d isco v ery  procedu re th a t th e S ta te employed and th a t th e

Court had adopted.


In any event,  th ere is  a s ign ifica n t

d ifferen ce between th e Robert d ecis io n and what has


happened here. And th a t is  as follow s:

The s imila rity  is  we filed  the d isco v -

ery  motion asking fo r any B rady ma teria l and th e Court


gran ted it.

And we litig a te d  th a t some time ago.


And th e Court in d ica ted th a t if and when any time th e S ta te

8
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had any B rady materia ls they were to  give them to  u s . And


no one q u a rrels with th a t.

The d is tin ctio n  is  in  Roberts th e

defense had th e fo rtu ne and th e wherewithal to  know th ere

was, in  fa ct,  a C .I . file  and they were ab le to  a rticu la te

th e need fo r th a t s pecific document.


In our case - - and in  the Roberts case

th e Cou rt knew about it,  th e S ta te knew about it and th e

defendant knew about it. 

So everybody was on th e same


page; everyone had equ al fo o ting.

In ou r ca se,  your H onor, th e only one


who knew th a t was a party  to  th is  case about Dr. M o rtilla ro

having been reta in ed  by Donte Johnson was Mr. Guymon.


And he had knowledge prio r to  pu ttin g

him on th e stand and no one els e d id .

And I th ink th a t th e Court going back

to  9:0 0  o ' clo ck y esterd ay  morning having had th a t in fo r-

mation most likely  because of th e appearance of impropri-

ety ,  because of th e appearance of a v io la tio n  o f eth ica l

ru les th a t Dr. M ortilla ro is  supposed to  abide by , what he


is  supposed to  d is clo s e th is  po ten tia l to  a ll pa rties

involved ,  you may well not have even allowed him to  te s tify

a t a ll.

And th is  was something th a t was s et up


by persons in  th e admin is tra tio n in  th e D .A .' s O ffice to

9
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a ppro pria te Dr. M o rtilla ro  in  its  case becau se th e S ta te

was a ctiv ely  seeking a reb u tta l psy ch o logis t. And it is

j u s t one o f tho se th ings th a t happened.


B ut the s ign ifica n t d is tin ctio n  between


ou r case and the Roberts case is  th a t in  Roberts everyone

knew about th e pa rticu la r piece of discovery  th a t was


sought. In ou r case only th e S ta te knew.


And I d o n ' t d ispu te,  again ,  th e

repres en ta tio n s made th a t it was a one o r two-minute


conversation in  a parking lo t and he d id n ' t th in k any thing

about it.

H owever, th e bottom lin e is  th a t Dr.


M o rtilla ro a t a minimum in comporting w ith h is own eth ica l

ru les  should have made it a po in t to  te ll everybody


involved in  th e case what was going on. And if he would


have done th a t it is  doubtfu l we would have ever heard from


him.


And most likely  th a t th e S ta te would


have had to  elect a d ifferen t psy ch o logis t.

So, what we have now is  th e S ta te ' s

req u est to  conduct an in-camera hearing rela tiv e to  B rady


ma teria l which rea lly  d o es n ' t address th e is s u e we ta lked

about yesterday which is  Mr. C h ris tia n s en ' s  and my a b ility

to  fu lly  confron t and cross-examine Dr. M o rtilla ro  as to

what conversation s he had w ith Donte Johnson and so on.
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To u s ,  your H onor, th e mere fa ct th a t

th is  ind iv id u al could accept a reta in er on behalf of one of

th e co-defendants and a t th e same time advocate a po s itio n

in  th e same case on beh a lf o f th e S ta te of N evada, th a t

fa ct in  and o f its e lf is  ma teria l becau se it shows he is

w illin g to  be paid by two d ifferen t pa rties  in  th e same


ca se.

And th e argument th a t th e S ta te makes


th a t S ikia ' s  testimony was only in  terms o f psy cho logical

and he d id no righ t from wrong and Donte was mitiga tio n ,

th a t as I s it here is  semantics and th a t goes to  weight and


th a t goes to  argument, your H onor.


The ju ro rs I th ink w ill be le ft w ith a


very bad ta s te in  th e ir mouth if they know and apprecia te

th e fa ct th a t you have one psy chologist j u s t on both s id es

o f the same case.

N otwithstanding th ere is  a d is tin ctio n

between the pen a lties and in  the g u ilt phase as we lawyers


can in tellectu a lly  s o rt th a t s tu ff o u t. I d o n ' t th in k it

is  going to  be well received th a t you have one person on


two sid es of th e ca se.

A nd j u s t th a t fa ct alone in  terms of

ou r opinion it is  very materia l and we were preclu ded from


u sing it y esterd ay .

The in terv iew  process which Dr.


1 1 
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M o rtilla ro

 engaged

 Mr. Johnso

n in  now

 has bee

n some is

s u e

o f d is pu

te.

We had repr

es en ta tio

n s y es te

rd a y  by


Donte J o

hn son ' s 

cou nsel w

hich, in  my es

tima tio n ,  d

iffe r

somewhat 

than th e re

presen ta t

io n s m

ade today

 by Mr. Guymon




in  terms of th e 

content a

nd th e ex

change o

f commun

ications


th a t occ

u rred bet

ween Don

te Johnso

n and Dr

. M o rtilla ro

.

We a ll ag

ree th a t as 

a psy cho

logist Dr

.

M o rtilla ro  

owes a du

ty of lo y

a lty  to  D

onte Johnson;

 th a t

 he


is  bound

 by a co

de of et

h ics  in  

as fa r as

 h is  a b i

lity  to

review da

maging in

fo rmation abo

u t th a t i

n d iv id u a

l.

He has no s

uch lo y a

lty  as t

o  S ikia

Smith beca

u se he w

as reta in

ed  effec

tiv ely  to

 undermi

ne


S ikia Smith ' s defe

n se,  fo

r lack of

 a b e tte

r term.

I t is  ver

y probab

ly ,  very 

conceiv a

b le

and certa

in ly  th e 

ju ry  shou

ld be en

title d  to

 an in fer

en ce

to  be dra

wn th a t he

 may b

e h u rtin g 

S ikia in  

an effo r

t to

h elp Don

te, th a t 

way he c

ou ld acc

omplish a ll

 h is  o b jec-

tiv e s .

He gets p

a id by t

h e S ta te to

 h u rt

S ikia ,  th

a t he get

s paid by

 the de

fense to  

help Don

te. And


by h u rt

in g S iki

a he he

lps Dont

e. 

s itu a tio n

 fo r th e 

psy ch o lo

gis t.

So it is

 a win-win

I d o n ' t k

now th a t

 it is  fa

ir and th

a t

it would 

comport w

ith ou r S

ixth Amen

dment righ t 

to  confro

nt
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and examine to  simply have th is  Court engage Dr. M o rtilla ro

in  a dialogu e as to  what if any thing he lea rn ed becau se

th is  Court is  not th e trie r o f fa ct in  th is  case th a t gives

us th e law and the ru les under which we have to  go with th e

fa cts  to  th e ju ry .

And we cannot as defense counsel expect


th e Court to  try  to  undennine Dr. M o rtilla ro ' s  cred ib ility .

This Court has a d ifferen t fu nction than a defen se counsel

does.


This Court can certa in ly  look a t a


document o r engage in  a dialogu e and detennine whether o r

no t th ere was m a teria lity  in  terms of B rady. 

q u a rrel w ith th a t.

I have no


H owever, a t th a t po in t our ro les ,  your


H onor, become very d ifferen t. We need to  cross-examine to

undennine th e cred ib ility  o f the w itness whether it is  Dr.


M o rtilla ro  o r any o th er person .

This Court does not have th a t fu nction .

Whether th is  Court elects  to  waive any


priv ilege o r no t,  th is  Court is  not w ith in its  ro le to

undennine Dr. M o rtilla ro ' s  cred ib ility  by engaging him in

some s o rt o f vigorous cross-examination to  try  to  undennine


th e th in gs th a t he s a id  about S ikia Smith. T h a t' s  ou r job

and we shou ld have th e oppo rtu n ity  to  do th a t.

And th e inheren t problem in  th e case - -

1 3
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and you have to  sepa ra te th e two is  su es ,  you r H onor, 


becau se th ere is  th e B rady is s u e and th ere is  what I s a id

y es terd a y  th ere is  fin d ings th is  Court I b eliev e has to

make rela tiv e to  th e B rady is s u e whether o r no t th ere was


a v io la tio n .

I t appears a t th is  po in t th e S ta te ' s

po s itio n  is ,  J udge,  make a determin atio n as to  whether o r

not it was materia l and th erea fter provide th e d is clo s u re.

And th a t somewhat pu ts th e ca rt b efo re

th e horse becau se we s till need a fin d in g th a t a t 5 :30  in

th e morning when th e S ta te knew th a t th a t d id n ' t have to  be


d isclo sed ,  we s till need th a t fin d in g fo r pu rposes o f th is

reco rd ,  you r H onor, becau se we ca n ' t now accept th e fa ct

th a t Dr. M o rtilla ro was allowed to  te s tify ,  th erefo re th a t

o b v ia tes any need to  explo re it fu rth er.

We s till need fin d in gs whether o r no t

th ere was a du ty to  d is clo s e th a t in fo rmatio n .

And if th ere was o r was n o t,  then th e

Court has to  provide to  us a remedy acco rd ingly .

Mr. Guymon' s most recen t su ggestio n

about th e in-camera review only solves one of th e problems, 


and th a t is  th e B rady problem.


This case is  s till faced w ith th e

problem th a t we w ill be faced w ith a tto rn ey  o b jectio n s on


b eh a lf of Donte Johnson in  as fa r as th e priv ilege is

14
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concerned if we try  to  extra po la te from Dr. M o rtilla ro

information on cross-examination rela tiv e to  the d eta ils  of

every thing he d id .

I want to  know as S ikia Smith ' s lawyer


every single th ing he did ,  every s in gle th ing Donte Johnson


s a id  to  him and every s in gle th in g Dr. M o rtilla ro  s a id  to

Donte Johnson.


And I want to  know in  pa in s taking

d e ta il because from tho se comments most likely  w e ' ll be


a b le to  draw inferences how th a t information can be used

aga in s t S ikia Smith.


And it is  our b elief,  your H onor, if he


is  used in  mitiga tio n ,  he is  probably going to  try  to

comment on th e fa ct th a t Donte w a sn ' t a lea d er,  which is

th e h ea rt and sou l o f one of th e po in ts we a re try in g to

make in  th is  case,  th a t is  S ikia was not a lea d er and th a t

he was in ,  in  fa ct,  a follow er.

As defense counsel,  we cannot force the

waiver of th e a tto rn ey - clien t priv ilege. That priv ilege

belongs to  th e clien t in  th is  ca se,  and it is  most likely

going to  be invoked if the po s itio n  of Mr. L aPorta has not

changed from y esterd ay  to  today th e invocation o f th a t

priv ilege w ill be made if we attempt to  ask any q u estio n s

o f Dr. M ortilla ro in  terms of what h is assignment was, what


he did ,  what he sa id and what Donte sa id to  him in response

1 5


AA07691



012CORA001287

2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


·

i


21


;l, 


a:


22


i t


23


24


25


o r what Donte revea led to  him.


So, your H onor, whether he has tes ted 


him once o r fifty  times is  something th a t we need to 


explo re.


The mere fa ct th a t he was reta in ed  is

extremely ma teria l to  ou r ca se.


We have been preclu ded from ra is in g 


th a t.


We a ls o  d iscu s sed y esterd a y  abou t th e


need to  reca ll Dr. M

o rtilla ro  in  th e event o f th e fin d in g


o f any ma teria lity  by th is  Cou rt.

And again ,  in  ou r opin ion ,  th e fa ct

th a t he accepted a reta in er from two sid es in  th e same case


is  ma teria l.


Beyond th a t,  your H onor, ou r hands a re

tied  becau se we have no way to  go behind th a t becau se Mr.


L aPorta in d ica tes he w ill invoke th e priv ilege.


So, I would simply suggest to  th e Court


th is : Mr. Guymon's su ggestion add resses one of two prob -

lems.


we s till,  th erefo re ,  have th e problem

o f whether o r not to  allow o r. M

o rtilla ro ' s  testimony to 


s ta n d as opposed to  whether it shou ld be s tricken  becau se


we cannot fu lly  confron t and cross-examine th e w itnes s

pu rsu an t to  ou r righ ts  under th e S ixth Amendment.
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THE COURT: Mr. Guymon?


MR, GUYMON: J udge, j u s t a couple o f po in ts .

I f M o rtilla ro  being - - Dr. M o rtilla ro 


b eing reta in ed  by th e defendant is  relev a n t,  th a t' s  th e

fir s t qu estion . You got to  make a determin atio n whether it


is  relev a n t.


I f it is  not relev a n t it is  not


ma teria l. There is  no B rady v io la tio n ,  number one.

Number two, th e fa ct th a t th ey  argue

th e is s u e o f cred ib ility ,  q u ite honestly  we argue he w ill

work both s id es becau se h e ' s  honest and give an honest


opin ion .


So, to  su ggest th a t somehow th a t' s 


th e ir argument and not argument fo r us is  lu d icro u s .

There has got to  be a relevancy find ing


b efo re it even becomes admissib le.

And then ,  more importantly ,  what Donte


to ld  him is  hearsay . So th a t w ou ldn ' t come o u t to  begin 


w ith .


We would o b ject th a t it is  hearsay and

it would not be admissib le j u s t like T errell Y oung's


s ta tement w a sn ' t admissib le.

J udge, next I w ill te ll th e Court


before we ever ca lled  Dr. M o rtilla ro ,  David F igler,  counsel


fo r Donte Johnson, was in  th is  courtroom and I walked up


17
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and shook David F igler' s  hand and s a id  " I guess w e ' ll have


Dr. M o rtilla ro  in  Donte J ohnson ' s ca se,  w ou ldn ' t we?"


So, they knew a t th a t po in t now, they

being Donte J ohnson ' s lawyer,  and nothing was s a id  to  th e

Court then .

Now, granted ,  I d id n ' t say any thing to

defense counsel becau se I d id n ' t see it was ma teria l.

I f you, Judge, fin d it is  not materia l,

then it is  not relev a n t and it never comes befo re th is

ju ry .

L a stly ,  Judge, th e fa ct th a t they say ,

th ey  meaning th e defense,  Dr. M o rtilla ry  may opine th a t

Donte Johnson was th e follow er in  pen a lty ,  J udge, h e ' s

a lread y  conceded S ikia Smith is  a fo llow er. So how does


th a t piece of information h u rt in  any way in  what matter

they get to  on th a t.

L a s tly ,  J udge, I ask you to  make a


fin d ing in  chambers as to  relevancy .

You can waive th e priv ilege in  camera


a s it was waived in  th e Roberts case and u ltima tely  th is

problem if it is  problem a t a ll can be cu red . B ecause,  if

you find ou t th a t it is  relev a n t,  th a t you fin d  th a t it is

ma teria l,  th a t you fin d these people shou ld know th is

information ,  they can reopen and they can in q u ire a ll they

want of Dr. M o rtilla ro .
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B ut fir s t,  you have to  fin d it is 


relev a n t. And I ask you to  do th a t.

MR. SGRO: J u s t rea l b riefly .


In th e Roberts case which th e S ta te

relies  on fo r th eir propo sition of what they want th e Court

to  do, I am reading from the bottom of page 7 to  the top of


page 8.


And it s ta tes  as follow s: " I t is  w ell


s e ttled  th a t evidence th a t would enable effectiv e cro s s -

examination and impeachment my be materia l in  th a t non-

d is clo s u re o f such evidence may deprive accused of a fa ir

tr ia l."  And it cites  th e B agley ca se.


I t goes on to  say down a few lin es  on


page 8: "when the re lia b ility  o f a given w itness may w ell


be determinative o f g u ilt o r innocence,  non -d isclo su re of


evidence a ffectin g cred ib ility  fa lls  w ith in B rady ." O kay.

Now, applying th a t - - and I understand

it is  a paragraph on page 8 o f the nine-page opinion - -

THE COURT: I read it. 


MR. SGRO: I f you apply th a t to  ou r s itu a tio n , 


your H onor, clea rly  th ere a re little  to  no o th er w itnes ses 


th a t a ffect g u ilt o r innocence as much as Dr. M o rtilla ro

does because he came in and sa id th e defendant knows righ t

from wrong.


THE COURT: I w ill take a s h o rt reces s .
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(The follow ing proceedings

took place in  chambers, were


repo rted by th e co u rt re -

po rter b u t were not tra n s -

crib ed ; th erea fter,  

when


fin ish ed with th e hearing in

chambers th e Judge sea led

th is  reco rd . A s h o rt reces s

was taken and th e follow ing

proceedings took pla ce in

open co u rt) .


THE COURT: This is  a co n tin u a tio n o f th e matter

S ta te o f N evada v . S ikia Smith.


The reco rd w ill show th e presence o f

Mr. Guymon, Mr. Daskas, Mr. Sgro and Mr. C h ristian sen ; a ls o

th e presence of th e defendant,  Mr. Smith.


I met in chambers, gentlemen, w ith Dr.


M o rtilla ro ,  Mr. Cohen, Mr. F igler and a ls o  Mr. L aPorta.


A fter my conversa tion and q u es tio n s

asked of Dr. M o rtilla ro ,  I d o n ' t th in k th ere is  any


materia l information th a t he possessed o r received from Mr.


J ohnson th a t would be ma teria l to  th is  ca se.

I do not fin d th ere is  a v io la tio n  o f

th e B rady ru les ,  so ,  th erefo re ,  we a re going to  proceed

w ith th is  ca se.
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Now, what do you want 

to  do?

MR. 

SGRO: Y our 

H onor, j u s t fo r 

th e reco rd  th e


m

otion fo r a m is tria l is  denied?

THE COURT: I t is  den ied .

MR. 

SGRO: 

O kay. 

And a ls o  

th e m

otion 

to  

s trik e

h is  

testim

ony ?

THE 

COURT: 

Denied.


MR. 

SGRO: 

The 

fa ct 

th a t M

r. 

Guymon knew o f th e


in fo rm

atio n a t 

5 :3 0

THE 

COURT: 

There is  

no 

v io la tio n . 

W

asn ' t


m

a teria l.

MR. SGRO: 

A

ll rig h t.


THE COURT: 

Now, 

i t has a ls o  in q u ired  o f th e


a tto rn ey s while in  th ere with M

r. M

o rtilla ro  whether 

o r not


th ey  would invoke th e priv ilege if he were 

to  be ca lled  

to

te s tify  in  th is  ca se and a ll o f them in  

u nison s a id  th ey

would.


MR. SGRO: 

Your H onor, then s tric tly  as a fa llb a ck

po s itio n ,  I would a t lea s t req u es t,  a sk th e C ou rt 

to  allow

us to  ca ll him to  simply ask him if he was 

reta in ed  on th e


Donte J ohnson m

a tter and is  th a t th e 

same Donte J ohnson

th a t is  a co -d efend an t in  th is  ca se.

MR. GUYMON: My po s itio n  if it is  not m

a teria l,  

if

it is  not relev a n t,  then th is  ju ry  d o es n ' t need 

to  know o f

th a t.
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I f your fin d ing is  th a t it is  not

relev a n t,  then th a t would be impermissible testimony .

THE COURT: S u sta in th e o b jectio n .

MR, SGRO: J u s t fo r th e reco rd ,  I would te ll th e

Court th a t pu rsu ant to  th e S ixth Amendment o f th e U .S.


C o n s titu tio n - -

THE COURT: You alread y  made th a t argument, Mr.

Sgro. We have a ju ry  o u t.

MR. SGRO: I understand ,  your H onor.


Simply in  th e a rea of b ia s it is  ou r


po s itio n  it is  extremely relev a n t to  show th is  ju ry  th a t

th e cred ib ility  o f th is  in d iv id u a l is  s ign ifica n tly

impacted by v irtu e of the fa ct he has been reta in ed  by co-

defendant in  th is  ca se.

THE COURT: I made a finding th a t it is  not so we


w ill proceed.


Now, it is  now 1 1 :0 0 o ' clo ck. Do you


want to  ju s t excuse the ju ry fo r lunch and b rin g them back


a t 1 2:30 so th ere w ill be no in terru ptio n s w ith argument?


MR. CHRISTIANSEN: T h a t' s  fin e with u s .

THE COURT: I th in k we should do it th a t way.


MR. GUYMON: J udge, I d o n ' t want


THE COURT: B ecause I d o n ' t want to  s ta rt your


opening and then fin d it is  alread y  1 2:30 and then we go

with th eirs  and then we have to  break up th e argument.
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MR. GUYMON: And I understand you are th e Judge - -

THE COURT: Thanks a lo t.

MR. GUYMON: You asked ,  though,  J udge,  and ou r


preference would be th a t we s ta rt and then we cou ld break

up th e argument becau se otherw ise th ese fo lks would be


s ittin g  fo r a long while.

THE COURT: Why d o n ' t we j u s t do th a t. Why d o n ' t

we take ou r noon reces s .

Mr. B a iliff,  excuse th e ju ry  u n til

1 2:20 so I w ill see you a t 1 2:20 .


We w ill begin fin a l argument a t th a t

time.

MR. GUYMON: Judge, can we clean up some ju ry

in s tru ctio n s  befo re you leave? 


THE COURT: Y es.


MR. GUYMON: Judge, y esterd ay  - -

THE COURT: Y es, you were supposed to  make some


co rrectio n s .

MR. GUYMON: I d id make some co rrectio n s . I f I


could approach th e bench with a co rrected copy.


The fir s t one I b eliev e is  ju ry

in s tru ctio n  number 52, th ere was a ty pographical erro r.

THE COURT: Q u iet,  plea se.

MR. GUYMON: I am giv ing counsel a copy o f th a t.

There is  what I have marked as ju ry

2 3
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in s tru ctio n  number 45 th ere was a word to  be s tricken  from


th a t. I w ill give counsel a clean copy.


J u ry  in s tru ctio n  number 28 th e word


kidnaping is  in s erted  because it was le ft o u t. I am giving

them a clean copy of th a t as w ell.

And la s tly ,  J udge,  ju ry  in s tru ctio n

number 9· had a word th a t was omitted . I am prov id ing th a t

to  counsel as w ell.

THE COURT: I s  th a t it?

MR. GUYMON: There is  a ls o ,  J udge, Mr. Daskas has


one o th er po in t to  make abou t th e ju ry  in s tru ctio n s .

I w ill te ll th e Court a t th e conclu sion

o f th a t one o th er th in g about th e in s tru ctio n s .

MR. DASKAS: J udge, a ctu a lly  two po in ts .

Number one, we mentioned th is  to  th e

Court in  chambers. In s tru ctio n  number 41 was in a d v erten tly

placed in  th e in s tru ctio n s  and read to  th e ju ry . And th a t

is  th e second-degree felony murder in s tru ctio n .

We discu ssed th is  matter on the reco rd

in  chambers and th e Court agreed th a t they  were no t

e n title d  to  th a t in s tru ctio n ; th ere were no fa cts  to

su ppo rt th a t argument, and as a re s u lt th is  Court denied

th e ir motion to  inclu de th a t in s tru ctio n .

N evertheless ,  through ou r inadvertence,

th e in s tru ctio n  was inclu ded and read .
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I t is  ou r req u est we remove th a t

in s tru ctio n  from those th a t a re taken back to  th e ju ry  fo r

d elib era tio n  and th a t they be preclu ded from argu ing th e

th eo ry  of second-degree felony murder when th ere a re no


fa cts  to  support it.

THE COURT: I ca n ' t do it. That was given to  th e

ju ry . I t is  a pa rt of h is case a t th is  time.

MR. DASKAS: Judge, th e o ther po in t was th is : Mr.


Sgro, Mr. C hristian sen ind icated to  us th a t they planned on


u sing some exh ib its in  fro n t of th e ju ry  fo r argument.


Those exh ib its a re not demonstrative

exh ib its . They a re books th a t apparen tly  a re supposed to

be second, th ird  and fo u rth grade lev el read ing and math


books.


I f they are allowed to  presen t those to

th e ju ry ,  Judge, th a t' s  th e same as presen tin g o r assuming


fa cts  not in  evidence.


They are going to  have to  te ll th e ju ry

th a t these a re,  in  fa ct,  elementary lev el books. And since

th ere is  no testimony o r evidence about th a t,  they  should

be preclu ded from in tro d u cing tho se o r referrin g to  tho se

in  clo s in g argument.


I t is  d iffic u lt from an enlarged

in s tru ctio n  o r demonstrative exh ib it th a t we have in d icted

we would use in  clo s in g. That is  assuming fa cts  not in

25
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evidence and it is  impermissible.

THE COURT: Mr. Sgro?


MR. SGRO: Y our H onor, in  every clo s in g argument


th a t I have seen by the S ta te and both by th e defen se,  th e

most effectiv e ones a re th e ones th a t have demonstrative

exh ib its .

I am well aware these a re not admitted

in to  evidence,  b u t I am certa in ly  en titled  to  ask them to

rely  upon th e ir common sen se,  every -day experiences . And


I am simply u sing th e items not to  read from them, not to

ask th a t they take them back to  look a t them bu t simply as

an illu s tra tiv e to  make a po in t.

And if I am ou t of lin e a t any po in t in

th e argument, we expect th e S ta te to  o b ject and th e Court


to  en terta in  th e o b jectio n a t th e time on argument.


I d o n ' t see th e need to  preclu de

any thing a t th is  time becau se - -

THE COURT: I ca n ' t do it a t th is  time. You make


th e appropriate ob jectio n a t th e time they a re being u sed.


Mr. L aPorta ,  Dr. M o rtilla ro  can be


excu sed.


MR. SGRO: J u s t so th e record is  clea r,  th e S ta te

on a regu la r b a s is in  clo sing argument holds up th e pictu re

o f M o rtilla ro  - -  th e Mona L isa ,  and th a t' s  no t - -  th e ir

argument they shou ld be allowed to  do th a t.
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THE COURT: I j u s t agreed w ith you.


MR. CHRISTIANSEN: We d id n ' t o b ject to  th e 1 2:30

timing,  J udge, eith er.

THE COURT: A nything els e

MR. DASKAS: No, J udge. Thank you.


MR. FIGLER: Your H onor I Dayvid F igler. 

We


represen t Donte Johnson. I f I could be heard fo r a moment


w ith regard to  your e a rlie r ru lin g on th e motion.


THE COURT: Y es.


MR. FIGLER: Thank you, your H onor.


There is  a ru lin g by th is  Court as to

ma teria lity  of Dr. M o rtilla ro  ·s communications and in

rela tio n  to  h is testimony befo re th is  Cou rt.


THE COURT: The information th a t he had y esterd ay

morning when he te s tifie d .

MR. FIGLER: Thank you, your H onor.


The case of Donte Johnson, th e S ta te of

N evada v. Donte Johnson is  to  be heard in  Department V.


B ecause Dr. M o rtilla ro  had been reta in ed  by th e S ta te ,  it

may very well become an is su e in  th e Department V case and


because our hearing was held in  camera and th a t th a t is

sea led ,  however, th e ru lin g of the Court was made pa rt of

th e pu b lic reco rd .

I j u s t wanted to  represen t to  the Court


th a t Donte Johnson was not presen t du ring th e in-camera
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hearing.

 

And an

y waiver

 of priv

ilege was 

not give

n up


simply beca

use Dont

e Johnso

n was n

ot here 

and beca

u se Dr.


M o rtilla ro

 was ret

a in ed by

 our o ff

ice in  F

ebruary 

of 1999.

THE COUR

T: I waiv

ed th e p

riv ilege

,  Mr, F i

gler.

MR. FIGLE

R: Thank

 you, 

your H on

or.


I a ls o  wa

nted to  

represen

t th a t 

a t

presen t 

any ru lin

g of the

 Court w

ith rega

rd to  m

a teria lit

y

o f th a t 

th is  was 

not impacted b

y any ar

gument 

of Donte




J ohnson '

s a tto rne

y  becaus

e in  th a

t in-cam

era hear

ing th er

e

was no 

argument

 made on

e way o r

 another

 with reg

ards to  

the

ma teria lit

y .

THE COU

RT: This 

is  tru e.

MR. FIGLE

R: So w

ith regar

d to  you

r H onor'

s ru lin g

o f ma teria l 

as it rela t

es  to  t

h e very 

s pecific

 fa cts

pres en t 

befo re y

our H onor 

in  Mr. S

mith ' s tr i

a l,  th a t

 th a t

would have no bearing 

w ith regard 

to  th e hearing 

in

Departme

nt V sh

ould th e

re be on

e.


THE COURT: 

That ru li

n g has n

othing to

 do with

 it.

My ru li

n g today

 has not

hing to  

do w ith 

th e Johnson 

ca se.

O nly app

lies to  

th is  cas

e and Dr

. M o rtilla ro

' s  testim

ony

y esterd a

y .

MR. FIGLE

R: B ec

ause pa r

t of th e

 reco rd 

is  going

to  be se

a led I 

j u s t wan

ted to  make

 th a t

 repres e

n ta tio n .

And I w

anted to  

thank you 

fo r allow

ing me t

o  do th a

t.

THE COUR

T: A ll righ t.

 1 2:20 .


28


AA07704



012CORA001300

2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


·


;;


21


isl


:l!


a:


f?


22


23


24


25


(The noon recess was taken ) .

THE COURT: S ta te of N evada v. S ikia Smith, case

number Cl53624.


The reco rd w ill show th e presence of

Mr. Guymon, Mr. Daskas representing the S ta te,  Mr. Sgro and


Mr. C h ris tia n sen appearing with th e defendant; a ls o  th e

presence of the defendant,  Mr. Smith.


Ready to  proceed ,  Mr. Guymon?


MR. GUYMON: Y es, your H onor.


THE COURT: Mr. C hristian sen ?

MR. CHRISTIANSEN: Y es, your H onor.


THE COURT: Miss C lerk,  ca ll th e ro ll o f th e

ju ro rs .

(The C lerk ca lled  th e ro ll

o f th e ju ry ) .

THE COURT: The reco rd w ill show th e presence of

th e regu la r ju ro rs and a ls o  th e th ree a ltern a tes .

L et me once again ,  la d ies and gen tle-

men, apologize fo r the la ten es s of gettin g s ta rted  on th is

ma tter. We had so many problems to  reso lv e th is  morning


th a t it took some time to  do so .

Those problems have been reso lved so


now we a re in  th e fin a l po rtio n o f th is  tr ia l befo re the

ma tter is  submitted to  you fo r your d elib era tio n  in  th e

ju ry  room. T h a t' s  fin a l argument.
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The S ta te w ill begin th e ir opening

po rtio n ,  Mr. C h ris tian sen and Mr. Sgro may given an


answering pa rt,  and then the S ta te w ill have an opportu nity

to  give a reb u tta l argument.


You w ill notice th a t the S ta te gets an


oppo rtu n ity  to  argue twice in  th is  ca se. T h a t' s  becau se

th e burden is  on th e S ta te to  prove each and every one of

th e elements of th e charge beyond a reasonable doubt.


Mr. Guymon, a re you ready to  proceed o r

Mr. Daskas?


MR. DASKAS: Ready, J udge, 


THE COURT: Mr. Daskas.


MR. DASKAS: Somebody once asked th e grea t

b a seb a ll play er,  Hank A aron, how it was he was ab le to  h it

so many home ru n s . And he paused and thought about it.

And h is response was "keep your eye on th e b a ll."

Mr. Sgro and Mr. C h ris tia n sen a re

certa in ly  ta len ted  and certa in ly  imaginative defense

lawyers,  and over the course of the pa s t few days they have


been su cces sfu l a t b lu rrin g th e is s u es in  th is  ca se.

I w ill ask you to  keep your eye on th e

b a ll.

And I w ill remind you why it is  we a re

a ll here. We are here because on A ugust 13 and 14 of 1998, 


th e defendant and h is pa rtn ers ,  Donte Johnson and T errell
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Young, d

ecided t

h a t $20 0

.0 0 in  c

ash ,  a V

CR and a

 N intend

o

had more

 valu e th

an th e l

iv es  o f 

fou r you

ng men.


They decided

 th e V

CR and t

h e N inte

ndo

in  th is  

case mea

nt more t

han th e 

liv es  o f

 Tracey 

G orringe

,

Mat Mowen

, J eff B

iddle and

 P eter Tala

mentez.


I w ill remin

d you a

s you re

view th e

evidence

 in  th is

 case to

 keep your 

eye on 

th e b a ll

 and

remember

 th e fa c

ts  o f th

is  ca se.

The defe

n se rea l

ly  over 

th e cou r

se o f

th e pa s t

 severa l 

days have 

ignored 

th e fa ct

s  o f th i

s  ca se.

B ut no m

atter how

 much yo

u igno re

 th e fa c

ts ,  th ey

 never

cease to

 exis t.

You hear

d testim

ony th a t

 S ikia 

Smith,

Donte Jo

hnson an

d T erre

ll Young 

went to  

th e T err

a L inda

res id en c

e fo r th

e purpos

e o f committing 

robbery .

E very on

e o f th e

 defenda

n ts knew

 th a t

by the 

time they

 le ft th

a t house

hold on 

A ugust 1

3 ,  anybo

dy


and ever

ybody w

ould have

 to  be k

illed .

We know 

th a t fro

m S ikia

 Smith ' s own




s ta temen t.

And le t m

e remind 

you, th a

t we a re 

here

to  judge

 th e con

duct of S

ikia Smi

th. We a re not c

oncerned

abou t wh

at h is I.

Q . was o

n A ugust

 1 3 , 199

8.

I am su r

e th a t w

asn ' t an 

is s u e fo

r th e

fou r you

ng men w

ho lo s t 

th e ir liv

es .
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We are not here to  determine what grade


lev el S ikia Smith could read a t when he was in  th e Terra

L inda home on A ugust 13.


s to ry  - -

I am certa in  th a t he d id n ' t read a


MR. SGRO: O bjection to  what he is  certa in  abou t.


THE COURT: Su stained. Rephrase it.

MR. DASKAS: C erta in ly  S ikia Smith d id n ' t read a


s to ry  to  th e fou r young men who lo s t th eir liv es .

And so ,  I remind you to  keep your eye


on th e b a ll. We a re here to  judge the conduct of S ikia

Smith and to  hold him accountable fo r h is actio n s on th a t

n igh t.

D espite every thing you have heard in

th is  case,  d espite th e ps y ch ia tris t' s  testimony ,  d espite

a ll psycho babble you have heard fo r th e pa s t th ree day s , 


th is  case rea lly  b o ils down to  two simple qu estio n s : What


crimes have been committed and who committed tho se crimes.


And I want to  discu ss th e answers to

tho se two questions with you th is  afternoon .

The firs t question ,  who committed these

crimes ,  rea lly  req u ires no d iscu s sio n . 

In fa ct,  as you


w ill reca ll,  defense counsel in  h is opening statement

conceded th a t S ikia Smith was in  th e residence a t Terra

L inda on A ugust 13 with Donte Johnson and T errell Young.
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We knew from day one of th is  tr ia l th a t

th e pa rticipa n ts  were S ikia Smith, Donte Johnson and


T errell Young.


B ut I w ill ask you to  keep in mind th a t

when S ikia Smith walked in to  th is  courtroom and he knew


th a t h is palm prin t was on th e VCR th a t was recovered a t

th e E verman house when he rea liz ed  th a t you people would


have h is confession ,  id en tity  was no longer a pla u s ib le


defense fo r S ikia Smith.

MR. SGRO: O b jection ,  your H onor.

THE COURT: This is  argument.


MR. GUYMON: Thank you, J udge.

THE COURT: O verru led.

MR. DASKAS: Mr. Smith and h is lawyers argue th e

only th ing they could argue when he le ft h is palm prin t on


th e VCR, when he confessed to  th e po lice.

He argued th a t h e ' s  too s tu pid  to

rea liz e what he was doing and I w ill ask you to  accept th a t

defen se fo r what it is  worth. I t is  th e only defense he


cou ld come up w ith .

L et me ta lk to  you about th e second


q u estio n . That is ,  what crimes have been committed.


And I want to  begin w ith Count I I  of


th e indictment,  th a t is ,  th e conspiracy count and it w ill

become important in  a minute.
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The Judge read to  you yesterday and you


w ill receive numerous in s tru ctio n s in  th is  case.

Count I I  of the indictment is charged

with conspiracy and you probably have preconceived notions

about what a conspiracy is.

Some of you might envision a plo t by


th e government to  conceal th e a s s a s s in a tio n of J .F .K . o r

perhaps you think of the a ctiv ities  going on in  A rea 51 and


an agreement to  conceal what happens th ere.

B ut the legal d efin itio n  of conspiracy

is something much les s d ifferen t and much les s  complex.


A conspiracy is  an agreement o r mutual


understanding between two or more persons to  commit crime.


And it is  rea lly  th a t simple.


I f there is  an agreement by two people

o r more to  commit an unlawful a ct,  we have a conspiracy .


The in s tru ctio n goes on to  s ta te "to be


gu ilty  of conspiracy you must intend to  commit what you a id

in  th e commission of th e crime agreed to ."

I t does not matter whether the crime

was successfu l or not. The agreement its e lf is th e crime.

So I w ill ask you, is  there evidence in

th is  case there was an agreement to  commit crime, and more


important,  was S ikia Smith pa rt of th a t agreement.


When you retire to  d elib era te,  you ~re
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going to  have a copy o f S ikia Smith ' s confession from


September 8. In fa ct,  you a re going to  have th e tape

its e lf. And I would encourage you to  play  th e tape and


lis ten  to  th e tape and review th e tra n s crib ed  statement o f

h is sta tement.

A nd le t me read to  you, if I cou ld ,

important po rtio n s which es ta b lis h es he was a member of

th is  con spiracy .

He was asked by D etective B uczek on


page 2 of the statement,  "S ikia ,  on A ugust 14, 1998, th ere

was a robbery th a t occurred over on T erra L inda. Were you


involved in  th a t robbery? " The d efen d a n t' s response was


"yeah.

11


L ater on the same page, page 2 "who was


pres en t when th e plan was being discu s sed to  rob th e

occupants o f Terra L inda?"


S ikia Smith s ta ted  in  h is own words


"Todd, Donte, Red, myself and L a la ."

That agreement is  th e con spiracy . I t

is  th a t simple.


L a ter on D etective B uczek asked S ikia

what was being discu ssed and h is answer was, "we were


d iscu s s in g going over to  th e guys ' hou se."

B uczek attempted to  confirm what he


meant by th a t.
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And 

the d

efend

ant r

espon

ded, 

"Todd

 and


Dont

e we

re ta

lkin g

 abo

ut th

ese 

guys 

th a t 

were

 sup

posed

 to

have 

a lo

t of 

money

 and

 drug

s ove

r a t 

th e h

ouse.

 And 

they

want

ed th

e d ru

gs ."

That 

state

ment 

by 

S ikia

 Smith

 is

evide

nce 

th a t 

h e' s .

 a m

ember

 o f 

an a

greem

ent t

o  co

mmit

 a


crim

e. He is

 gu i

lty  o

f Co

unt I

I ,  th

e co

n spir

acy .

Ther

e is  

no re

qu ire

ment t

h a t 

you 

fin d

an ex

press

 agre

emen

t bet

ween

 he a

nd th

e o th

er co

-co n

spira

-

to rs

.

I f th

ere i

s  ev

idenc

e to  

sugg

est h

e had




an u

nder

stand

ing t

o  go

 to  

th a t 

house

 and

 com

mit r

obbe

ry , 


h e ' s  

gu il

ty  o

f th e

 con

spira

cy .

The d

efens

e ha

s su

gges

ted 

a t le

a s t 

in

th eir

 open

ing s

tatem

ent t

h a t 

S ikia

 Smi

th wa

s too

k stu

pid t

o

rea li

z e h

e wa

s pa rt 

o f a

n agree

ment. 

And 

they

 hav

e


sugg

ested

 th a

t S i

kia 

Smith

 had

 suc

h a 

low 

I .Q . th

a t h

e


co u l

d n ' t 

have 

known

 why

 he 

was 

going

 to  

th e 

T err

a L i

nda


res id

en ce

.

And 

I w ill 

ask 

you 

to  reca

ll th e

testim

ony 

o f sev e

ra l 

w itn

esses

 in  th is  

ca se

,  s ev e

ra l

defen

se w

itnes

ses w

ho te

s tifi

ed  t

h a t 

S ikia

 Smi

th wa

s a d

rug


d ea l

er.

And 

I w ill a

sk yo

u to  

rely  

on y

our o

wn


comm

on se

nse a

nd c

onsid

er th

e ste

ps th

a t so

mebo

dy m

ust t

ake
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to  become a drug d ea ler.

S ikia Smith has to  be ab le to  acq u ire

d ru gs . 

He has to  be ab le to  d iv ide tho se drugs in to

q u a n tities and es ta b lis h  a s ellin g price fo r each q u a n tity

of th e drug.


He has to  contact po ten tia l pu rchasers.


He has to  then agree with th e pu rchaser

th a t he,  S ikia ,  w ill provide th e drugs and th e pu rcha ser

w ill pay money in  exchange fo r th e drug.


And he has to  do th is  while concealing

it from po lice a ctiv ity .

Now, if he can agree and if he is

capable,  if he has th e capacity  to  take a ll tho se s teps ,

d o n ' t you th in k h e ' s  capable of understanding th a t he was


pa rt o f an agreement to  rob th e occupants of th e T erra

L inda house?


That agreement th a t he had, th a t

understanding th a t he had, es ta b lis h es th a t he is  gu ilty  of

Count I I ,  con spiracy .

C ertain ly  th ere was no admittance exam


he had to  take to  jo in  th a t conspiracy . I am su re Donte


Johnson and T errell Young w eren ' t concerned about h is I.Q .

when they asked him to  jo in  th is  agreement, th is  plan to

rob th e boys a t th e Terra L inda household.


They recognized th a t S ikia Smith cou ld
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pose a th rea t to  th e fou r men j u s t like Donte and T errell


cou ld . H is I.Q . was never an is s u e.

And understand th a t S ikia Smith ' s ro le

in  th is  conspiracy was as important as Donte J ohn son ' s and


a s important as T errell Young.


They needed somebody to  tape th e boy s , 


and th a t was T errell.


They needed somebody to  hold the gun on


th e boy s ,  and th a t was Donte J ohnson.

And they  needed a th ird  person to 


sea rch th e house while th e boys were res tra in ed .

S ikia Smith ' s ro le was j u s t as impor-

ta n t as everybody e ls e ' s  ro le.

The conspiracy cou ld not have been


s u cces s fu l w ithou t S ikia Smith th ere. 

There would have

been nobody to  search th e house fo r drugs and money. And


th a t' s  th e reason ,  th a t' s  th e purpose o f th e con spiracy .

L et me address s pecifica lly ,  if I


cou ld ,  w ith you th e notion th a t he is  an id io t.

You heard a lo t o f testimony from


v a rio u s experts abou t th e d efin itio n  o f th e term " id io t."

And le t me review , if I cou ld ,  th e

lega l d efin itio n ,  th e in s tru ctio n  th a t you w ill receiv e

when you d elib era te.


L et me s ta rt w ith th e middle of th e
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in s tru ctio n . I t say s " a ll persons a re presumed to  be of

sound mind." As you s it here and judge S ikia Smith, S ikia

Smith is  presumed to  be sane; he is  presumed to  be of sound


mind.


The burden is  on th e defense to

es ta b lis h  th a t he is  not. The burden is  on th e defen se to

presen t evidence to  you , cred ib le evidence th a t he is ,  to

u se th e terminology ,  an id io t.

And I guess th e ta s k th a t you have as

ju ro rs is  to  determine who of th e experts you can rely  on


when concluding whether he was o r w asn ' t an id io t on A ugust


1 3 ,  1 9 9 8 .

You w ill reca ll th a t the defense ca lled

two expert w itnes ses ,  Dr. Sapp and Dr. Colosimo.


N either docto r has ever te s tifie d  on


b eh a lf of a criminal pro secu tio n . 

They devote th e ir

pra ctices and they have only te s tifie d  exclu s iv ely  te s ti-

fied  on beh a lf o f criminal defendants .

You w ill reca ll th a t Dr. Sapp, who is

from W isconsin, who is  not licen sed in N evada, tra v els  from


s ta te to  s ta te and o ffers  h is serv ices to  mitiga te,  to

mitiga te,  to  lessen the respo n s ib ility  o f persons who have


been convicted ,  not simply accused, bu t convicted of one o r

more murders.


You w ill reca ll th a t Dr. Sapp te s tified
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on th e stan d th a t he had never diagnosed anybody as an


id io t u n til th is  case u n til he met S ikia Smith.


You w ill reca ll th a t Dr. Sapp never saw


th e d efin itio n  of the term id io t u n til th e defense lawyer, 


Mr. Sgro, showed it to  him on Sunday afternoon a fter we had


a lread y  s ta rted  th is  tr ia l.


Dr. Sapp was given th e play  and was


asked to  go in to  th e game. H is conclu sion was pred eter-

mined.


What does Dr. Colosimo te ll us? Dr.


Colosimo, like Dr. Sapp, has te s tifie d  exclu s iv ely  on


behalf of criminal defendants. He has never te s tifie d  fo r


th e pro secu tion in  any criminal ca se.


Dr. Colosimo concluded on th e w itness 


s tand th a t,  indeed ,  S ikia Smith met th e d efin itio n  of


id io t.

That when he was asked what th a t

d efin itio n  was, and I w ill quote.him,  he responded " it' s 


somebody who is  incompetent who ca n ' t take ca re o f him-

s e lf."

And I w ill d irect your a tten tio n  to  the

in s tru ctio n . I s th ere any thing in  th is  in s tru ctio n  th a t


say s a person who is  an id io t cannot take ca re of himself

o r is  incompetent? There is  nothing to  th a t effect.


Dr. Colosimo reached th e conclu sion
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-

witho

u t ev

en kn

owing

 wha

t th e

 d ef

in iti

o n  w

as.

I sub

mit t

o  you

 th a t

 both

 Dr. 

Sapp 

and


Dr. C

olosi

mo 's te

stimony 

is  in

cred

ib le.

Dr. C

olosim

o, in

cid en

ta lly

,  is  

th e s

ame


perso

n wh

o te

s tifi

e d  i

n  fr

o n t 

of y

ou p

eople

 th a

t S ik

ia

Smith

 is  a

 crac

k bab

y. A ltho

ugh h

e ack

nowle

dged 

on cr

o s s -

exam

inatio

n th a

t whe

n he 

spoke

 to  S

ikia 

Smith ' s 

moth

er, s

he

denie

d ev

er u s

ing d

rugs 

du rin

g he

r pre

gnan

cy .


They 

a re i

n co n

s is te

n t. 

A cra

ck ba

by by




d efin

itio n

 is  a

 ch i

ld  bo

rn ad

d icte

d to

 crac

k be

cau se

 h is

moth

er in

geste

d it 

while

 she 

was p

regna

nt w

ith h

im.


Dr. C

olosim

o, t

h e d

efens

e ex

pert,

 th e

defen

se w

itnes

s ,  to

ld  us

 th a t

 S ik

ia ' s  m

om de

nied 

ever 

u sing

drugs

 du ri

ng p

regna

ncy. 

He is

 not 

a cra

ck-ad

d icte

d bab

y.


L et m

e co n

tra s t

 what

 you 

heard

 from

 th e

defen

se e

xpert

s w i

th w

hat y

ou h

eard 

from 

th e 

w itnes

ses

ca lle

d  by th e 

S ta te

. That 

is  Dr. 

B ittke

r and 

Dr.

M o rtill

a ro .

B oth 

Dr. B

ittke

r and

 Dr. 

M ortill

a ro a

re

licen

sed t

o  pra

ctice

 psyc

holog

y and

 psy c

hiatr

y in  

the S

ta te

of N

evada

.


In fa

ct,  D

r. B i

ttker

 has 

a pra

ctice

 in

Reno 

and 

Dr. 

M o rtill

a ro  

has 

a pr

a ctic

e in

 N ev

ada, 

L as


V ega

s.


B oth 

witne

sses 

to ld  

you t

h a t t

hey w

ere
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familia r with the term the d efin itio n  of id io t fo r a number


o f y ea rs .

B oth w itnesses to ld  you S ikia Smith


does not meet th e d efin itio n ,  and both were ab le to  te ll

you exactly  what th a t d efin itio n  is : "a person d es titu te of

mind a t b irth  o r a person of such weak and feeb le mind a t

b irth  th a t he d o es n ' t know righ t from wrong o r ca n ' t

co n tro l himself if he does. 

11


You w ill reca ll th a t Dr. M o rtilla ro  is

th e presiden t of the B oard of Psychologists in  the S ta te of

Nevada which Dr. Colosimo, the defense expert,  is  a member.


B ut perhaps most importan tly  what you


can be aware of from a ll fou r experts ,  both the defense and


th e S ta te ,  is  th a t they a ll agreed S ikia Smith receiv ed a


sco re o f 73 from h is I.Q . te s t.

And nobody can d ispu te th a t according

to  th e DSM 4, th e book you heard so much abou t,  73 is

in tellectu a l fu nction ing a lb eit low, it is ,  n ev erth eles s ,

in tellectu a l fu nction ing.

There was no dispu te th a t th e score o f

73 does not fa ll w ith in th e range of mild mental reta rd a -

tio n .

He is  a person who is  capable of

lea rn in g,  o f reading,  o f w ritin g,  o f en terin g in to  agree-

ments,  con spiracy .
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And you w ill reca ll from th e te s t


q u estio n s th a t we showed you with one o f th e experts .


He was able to  mu ltiply ,  add, s u b tra ct, 


s pell,  read ,  w rite. 

B ut the defense would have you believe

th a t becau se he ca n ' t compound in te re s t a t s ix and a h a lf


percen t fo r two y ears on a 30 -year loan th a t he is  not


respo n sib le fo r h is actio n s in  th is  ca se. 

submit is  in cred ib le as w ell.

That I would


What Dr. Sapp, th e defense expert d id

te ll us was th a t defendant understands it is  wrong to  tape

people up.


He agrees w ith th e raw score o f 73 on


th e I .Q . te s t,  and he to ld  us Dr. Sapp th a t when he


interview ed S ikia Smith the defendant acknowledged he was


a t th e T erra L inda house to  get dru gs.


Dr. Colosimo was th e o th er defense

expert who te s tifie d  about th e effects  of PCP.

Dr. 

Colosimo 

admitted 

on 

cro s s -

examination th a t th e defendant to ld  Dr. Colosimo when he


interview ed him th a t he was "in co n tro l on A ugust 1 3 ." 


The defendant repo rted th a t to  Dr.

Colosimo th a t he smoked no more than u su a l,  not u n like any


o th er high.


And th e defendant to ld  Dr. Colosimo


th a t h is PCP on A ugust 13 was not a b ig deal as it rela tes

4 3
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to  th is  ca se.


A ugust 13. 

He was ab le to  reca ll th e events o f

When he was interv iew ed on September 8 by

D etective B uczek and th a t if he was so high on PCP on th e

n igh t th is  crime occu rred ,  he w ou ldn ' t be a b le to  reca ll

th e even ts .


He was ab le to  reca ll to  L aShaune


W right the day a fter it happened the events of th e n igh t in 


q u es tio n .


He had sh o rt-term memory and he had


long-term memory, Dr. B ittker to ld  us th a t would be

diminished if he was so high on PCP to  not know righ t from


wrong.


Dr. Sapp made another in teres tin g po in t


when he te s tified ,  the defense expert. He suggested to  you


people th a t th e defendant is  not what we cou ld c a ll s tre e t


smart becau se he go t caught.


I would like you to  th in k abou t th a t.

The prison s a re fu ll of s treet- sma rt people who go t caught


committing crimes.

To suggest th a t somebody who gets 


caught is  not s tre e t smart and so th e person is  not

respo n s ib le is  a rid icu lo u s no tion .

I f th a t' s  the case,  we b etter open th e

flood ga tes and le t everybody o u t of pris o n .
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There is  a reason we have telev is io n

shows ca lled  A merica ' s Dumbest C riminals becau se th ese

people a re n ' t th e most in tellig en t people in  th e world.


Nobody is  su ggesting S ikia Smith w ill

ever be an a s tro ph y s icis t o r th a t he w ill ever get a


co llege degree.

B ut,  he certa in ly  knows righ t from


wrong and he certa in ly  knows it is  wrong to  rob people,  to

du ct tape people and to  execu te people.


I w ill ask you if you reca ll L ashaun


W right' s testimony ,  th e defense w itness in  th is  ca se.

And here is  what L ashaun W right to ld

u s . 

"S ikia is  s tre e t smart. S ikia w rites her le tte rs .

S ikia can pro tect himself on the s tree ts . S ikia knows h is

enemies and he recognizes h is frien d s ."

She to ld  us when he u ses PCP o r what


she ca lled  sherm, he s till recognizes h is frien d s .

He has never h u rt her when he smokes


PCP and h e ' s  never h u rt h is frien d s .

She to ld  us th a t when he le ft on A ugust


13 a t 1 1 :0 0 p.m. w ith Donte Johnson and T errell Young he


was in  co n tro l.

He kis sed her goodbye and he to ld  her

he would see her la te r.

He was a ctin g no d ifferen t than any
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o th er time he was u sing drugs.


K eep in  mind, th a t is  th e testimony o f

a w itness ca lled  by th e defense.

In fa ct,  in  response to  defense

co u n s el' s  q u estio n ,  L ashaun W right s a id  S ikia Smith was


smart.


Now, the defense I am su re is  going to

a ttempt to  mitiga te o r to  les sen S ikia Smith ' s sta tement

fo r h is pa rt in  th e conspiracy on A ugust 1 3.


They w ill suggest th a t he was a t th e

house b u t he certa in ly  d id n ' t know what was going on and


th a t he certa in ly  d id n ' t pa rticipa te in  th e robbery .


Now, to  be su re,  you a re going to

receiv e an in s tru ctio n  th a t I w ill ca ll th e mere presence

in s tru ctio n . 

in s tru ctio n .

And le t me read to  you th e mere presence

"Mere presence a t the scene of a crime


and acknowledge th a t a crime is  being committed a re not


s u fficien t to  es ta b lis h  th a t th e defendant aided and


abetted the crime unless you find beyond a reasonable doubt


th a t th e defendant is  a pa rticipa n t and not merely a


knowing specta to r."

So th e is s u e is  whether S ikia Smith


pa rticipa ted  in th e events a t T erra L inda o r whether he


simply stood by and watched whether he was a specta to r,  if
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you w ill.

I w ill ask you to  reca ll th e confession

o f S ikia Smith on September 8. And I w ill a sk you to  pla y

th e ta pe in  your d elib era tio n s .

A t page 6 S ikia Smith s ta tes  "Red tie d

both o f them up and then we searched through th e house fo r

th e drugs and th e money and we d id n ' t fin d  a n y th in g."

L a ter a t page 6 D etective B uczek asked

S ikia  Smith whether anybody els e a rriv ed  a t th e home once

th ey  had en tered . 

And S ikia  Smith s a id  "y es ,  it was


another guy came to  th e door. He had some beer in  h is hand


and we a ls o  brought him in ,  tie d  him up."

L a ter on a t page 7 he was asked ,  "what


d id  you and Donte do?" S ik ia ' s  answer,  "we were looking

through th e hou se."

A ll o f th o se sta temen ts in d ica te th a t

he was a pa rticipa n t in  th e crimes a t T erra L inda; th a t h is

ro le was to  sea rch th e house fo r drugs and money, th e

pu rpose and o b ject o f th e con spiracy .

H is ro le was a s importan t as D on te' s

ro le ,  was as importan t as T errel 1 Y oung' s ro le . 

certa in ly  was a pa rticipa n t in  th e co n spiracy .

He


To u se th e words o f S ikia  Smith ,  he


to re th e pla ce a pa rt.

He bragged to  L aShaun W right th a t he
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found some p ills  in  a hamper. T h a t' s  how thorough S ikia

Smith was in  h is pa rticipa tio n  in  th is  con spiracy .


And so ,  I guess th e u ltima te qu estio n

is  can we rely  on th e statement th a t he gave to  D etective

B uczek. What assu rances do we have th a t he w a sn ' t coerced

in to  th a t statement; th a t he w asn ' t forced to  say something


he w ou ldn ' t have otherw ise said ?

You w ill reca ll th e grea t length s 


defen se counsel went to  in  attempting to  es ta b lis h  th a t


th ere was something s in is ter about th a t twenty -fou r-minu te

period befo re th e tape reco rd er was tu rned on.


They suggested to  you th a t D etective

B uczek to ld  S ikia Smith what to  say ; th a t he simply

rehearsed h is answers and then tu rned on the record bu tton .


A nd I w ill respond th is  way. I f th e

defendant is  as s tu pid as th e defense would have you


b eliev e,  how could he lea rn in  tw enty -fou r minutes th e

en tire s to ry  about what happened on A ugust 1 3 , and how


could he recount it on th e tape reco rd er minutes la ter?

I submit to  you th a t it is  becau se he


is  not as s tu pid  as defense would have you b eliev e.


We learned something els e when L ashaun

W right took th e stan d .

And keep in  mind, L ashaun W right was


the girlfrien d  of S ikia Smith who the defense ca lled  to  the
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s ta n d .

L ashaun w right to ld  us th a t she was


with S ikia ,  th a t he le ft the apartment a t 1 1 :0 0 o ' clo ck on


A ugust th e 1 3th in th e evening; th a t he was with Donte

Johnson and T errell Young.

That she gave him h is pager - - her


pager and s a id  " ca ll me back."

You w ill reca ll th a t she to ld  you she


paged him throughou t th e n igh t and he never retu rn ed th e


c a ll.

A bout 1 :0 0 o ' clo ck th e next day ,  some


fou rteen hours la te r,  S ikia Smith retu rn ed and he was


ca rry in g a VCR and a N intendo play  s ta tio n ,  th e two items

taken from th e Terra L inda residence.

L ashaun W right to ld  you th a t she asked

S ikia  where he had been. 

And he s a id  " I w ill te ll you


la te r."

Minutes la te r Donte Johnson and T errell

Young come walking through th e door.


And L ashaun W right to ld  us Donte


Johnson paid S ikia Smith $20 .0 0 fo r th a t VCR.


I w ill ask you people,  if Donte Johnson


is  the leader,  if Donte Johnson is  to  use defense co u n sel' s

words is  a scary ,  in timidating,  gu n -to tin g lea d er o f S ikia

Smith, why would he have to  pay S ikia Smith fo r th a t VCR?
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Why w

ou ld n

' t he 

j u s t 

take 

th e V

CR fr

om S

ikia 

Smith

?


I s  it

 beca

u se D

onte 

is  n

o t th

e sc

a ry

lead e

r the

y wa

nt yo

u to  

belie

ve?  

Perha

ps S

ikia 

is  n o

t th e

fo llo

w er a f

te r a

ll.

L asha

un W

right

' s tes

timony a

s su re

s you

th a t 

D etetiv

e B u

czek 

d id 

nothi

ng s

in is t

e r d

u ring

 th a

t

tw en

ty -fo

u r-m

inu te

 con

vers a

tio n .

S ikia

 Smith

 simply 

to ld  

D etect

iv e

B ucz

ek w

hat S

ikia 

Smith

 a lre

a d y  

knew.

 

He co

mmit

ted t

h e

robbe

ry a t

 Terr

a L in

da w

ith h

is pa

rtn er

s ,  h i

s  co

-co n

spira

-

to rs ,

 Don

te Jo

hnson

 and 

T err

ell Y

oung.

A nd 

I w ill a

sk y

ou to

 rec

a ll h

ow w

e


lea rn

ed th

e inf

o rmation

 from

 L ash

aun W

right

.


Was i

t th e

 q u e

stio n

s ask

ed by

 defe

n se

couns

el on
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ct ex

aminatio

n o r 

was i

t th e
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d
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e S t
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n?

Perha

ps th

e on

ly th

in g s

in is t
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ou t

th is  

even

t is  

what 

they  

fa ile

d  to

 ask 

L aSha

un W

right

.


What th

ey  d

id n ' t

 wan

t you

 to  k

now w

as


what 

L aSha

un W

right 

knew.




Defen

se never

 asked

 L asha

un W right


whet

her s

he sa

w S i

kia o

n A u

gust 

13 le

av e 

w ith 

Donte

 and

T err

ell. 

They 

d id n

' t ask

 her 

what 

time he 

retu r

n ed . 

They


d id n

' t as

k L a

shaun

 W right 

any th

ing a

bou t 

a VCR

,


They 

d id n '

t ask

 L aSh

aun W

right 

whet

her
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Donte had to  pay S ikia Smith fo r th a t VCR.


The only th in g s in is te r is  what they 


fa iled  to  ask L ashaun W right on d irect examination.


MR. SGRO: O b jection .

THE COURT: S u stained .

MR. SGRO: Move to  s trike .

THE COURT: I t w ill be s tricken  from th e reco rd 


and th e ju ry  is  admonished to  d is rega rd  th a t la s t s ta te -

ment.


MR. DASKAS: The defendant certa in ly  agreed to  rob


someone on A ugust 13. 

w rite ,  to  do a rithmetic.


He had th e a b ility  to  read ,  to

I don

I 

t know a bout you , b u t I don 

I

t


th in k I can answer h a lf o f th e qu estio n s - -

MR. SGRO: O b jection .

THE COURT: S u stained .

MR. DASKAS: I am certa in  most people co u ld n ' t


answer h a lf th e qu estio n s he was administered - -

MR. CHRISTIANSEN: J udge, o b jectio n  to  what Mr.


Daskas is  certa in  o f.


THE COURT: I w ill permit it.

MR. DASKAS: You saw th e q u es tio n s ,  some o f th e

qu estions on th e te s t th a t was administered to  S ikia Smith.

And I w ill leave it to  you , to  your determin a tio n to 


conclude whether tho se es ta b lis h  S ikia Smith is  o r is n ' t
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respo n si

b le fo r t

h e crime

 he comm

itted on 

A ugust 1

3.


There is

 an important c

onsequen

ce of

fin d ing a 

conspirac

y . And th

a t conseq

uence is  

d elin ea te

d

in  in s tru

ctio n  numb

er 1 3.


The in

s tru ctio n

 te lls  u

s when 

two o r

more per

sons jo in

 together

 in  a com

mon desig

n to  commit 

an


unlawful 

a ct,  each

 is  respo

nsible cr

iminally  fo

r the a ct

 of

h is conf

edera tes .

In contem

plation o

f law, th

e a ct of 

one


is th e a

ct of a ll

.

What does 

th a t te l

l us in  

th is  cas

e?

That you 

have to  d

ecide.

I t te lls

 us when 

S ikia Sm

ith agree

d

with Don

te Johnso

n and T e

rrell Young 

to  rob th

e occupants

o f th e T

erra L ind

a house, 

S ikia Sm

ith is  re

spo n s ib l

e fo r

th e actio

n s of T e

rrell Young 

and he is

 respo n s

ib le fo r 

th e

a ctio n s 

of Donte 

Johnson.


And in

 th e eyes

 of th e 

law - -

MR. CHRIS

TIANSEN: 

O bjection

. That is  a 

mis s ta te-

ment o f 

th e law.

 I f he w

ants to  

read th e

 re s t o

f th e

in s tru cti

o n  in  li

gh t of t

h e in s tru

ctio n  th

a t' s  fin e

.

THE COU

RT: Mr. Dask

as?

MR. DASKAS: 

"E very 

co n spira

to r is  lega lly

responsib

le fo r an

 a ct of a 

co -co n sp

ira to r th

a t follow

s as

one of th

e probab

le and n a

tu ra l con

sequences

 o f th e 

o b ject
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o f th e conspiracy even if it was not intended as pa rt of

th e o rigin a l plan and even if he was not presen t a t th e

time of the commission of such a ct. In the eyes o f the law


th e acts of Donte Johnson and the acts of T errell Young are

imputed to  S ikia Smith."

I t d o es n ' t matter th a t S ikia Smith


d id n ' t pu ll th e trigger th a t killed  th e fou r young men a t

T erra L inda. 

respo n s ib le.

In th e eyes o f th e law S ikia Smith is

I t d o es n ' t matter th a t S ikia Smith


d id n ' t tape up a ll o f tho se boys. In th e eyes o f th e law


S ikia Smith is  responsible fo r the action s of T errell Young


and Donte Johnson.


I f you and I agree to  rob a 7-E leven

and I am th e get-away d riv er,  and you go in s id e and you


s te a l money from th e clerk,  I am respo n s ib le fo r your


a ctio n s .

The law recognizes th a t dangerous


th ings happen when people get to geth er and commit crimes.

And th e law recognizes th a t people

should be held accountable fo r th eir pa rtn er' s  a ctio n s .

In th e eyes of th e law th e a ct o f one


is  th e a ct o f a ll.

The action s of T errell Young and Donte


Johnson a re imputed to  S ikia Smith.
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The applica tio n  o f th is  in s tru ctio n 


w ill become much more important when we a re decid ing th e

remaining counts in  th is  ca se.


We have ta lked  abou t Count I I ,  th e

con spiracy . L et me get to  Count I ,  b u rgla ry .


B u rglary in  its  s implest form is 


en terin g a bu ild ing,  a house, an apartment with th e in ten t

to  commit a felony .


I f you fin d in  th is  case th a t S ikia

Smith entered the Terra L inda residence w ith th e in ten t to 


commit robbery o r larceny  o r murder, he is  gu ilty  of

b u rgla ry .


I w ill ask you to  rely  on h is s ta te -

ment. He to ld  D etective B uczek th a t he agreed w ith Donte

Johnson and T errell Young to  go to  th e Terra L inda house to 


s tea l money and to  s te a l dru gs.


That is  a la rcen y ,  th a t is  a robbery .


E ith er theo ry  he is  gu ilty  o f b u rgla ry .


H is en tering th e house with th e in ten t

to  s tea l is  b u rgla ry .


Count I I I  through V I charges robbery 


w ith u se of a deadly weapon.

And robbery in  its  s implest form is 


ta kin g property  by fo rce o r by fea r.


What is  th e evidence in  th is  case? We
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know th a t $200 .0 0 , a VCR and a N intendo were taken from the

boys a t T erra L inda. P roperty was taken .

The only qu estio n is  whether fo rce o r

fea r was used to  take th a t property . And th a t' s  a rid icu -

lou s q u estio n .

They used the u ltimate amount of fo rce

and fea r to  s tea l tho se items when they du ct taped th e

boys,  when they methodically executed each v ictim in th is

case they used fo rce.

I t is  of no consequence th a t S ikia

Smith d id n ' t pu ll th a t trigger. In the eyes of the law the

a ct of one is  th e a ct o f a ll.

He is  respo n sib le fo r th e fo rce and


fea r th a t Donte Johnson used, th a t T errell Young used when


they taped up and shot tho se boys a t T erra L inda.


Count V II through X charged kidnaping

w ith use of a deadly weapon.


And of cou rse,  you w ill see th ere a re

fou r crimes fo r each o f th ese charges becau se each v ictim

is  named in  a sepa ra te charge.


K idnaping is  simply seiz ing o r co n fin -

ing victims fo r th e purpose of committing robbery .


A gain, i t  is  a rid icu lo u s q u estio n to

ask whether th ese boys were confined o r seized fo r th e

purpose of committing robbery .
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They were taped up,  th ey  were b ro u gh t

from o u ts id e to  th e in s id e o f th e house and taped up.


When one o f th e boys was moved from a


ch a ir down to  th e flo o r where he was taped up and we know


th a t th e fo u rth  v ictim was led  to  th e back d in in g room


where he was taped up. That movement, th a t confinement o f

a ll o f th e v ictims was kidnaping w ith u se o f a dead ly

weapon.


And th a t b rings us to  th e murder cou nt.

Counts XI through XIV , murder w ith u se o f a dead ly  weapon.


There a re a ctu a lly  two ways th a t th e

S ta te can prove firs t- d eg ree murder w ith u se o f a dead ly

weapon.


O ne way is  what we w ill c a ll premedi-

ta ted  murder. And th e second th eo ry  o f murder is  what we


c a ll felo n y  murder. And I am su re you have a ll heard o f

th e felo n y  murder ru le .

L e me s ta r t w ith what we w ill c a ll

premed ita ted murder.


You w ill fin d th e in s tru ctio n  a t number


32 o f th e in s tru ctio n s  th a t you can ta ke back when you


re tire  to  d elib era te .

"A ny kind o f w ilfu l,  d elib era te and


premeditated k illin g w ith malice afo reth o u gh t is  murder o f

th e fir s t d egree." 

T hat' s one ty pe o f murder. T h a t' s
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premeditated murder.


I n s tru ctio n number 37 defines th e o ther

type of murder. And th a t' s  th e felony murder ru le.

The felony murder ru le holds as

follow s:

"There is  a kind o f murder which


ca rries  with it conclu sive evidence of premeditation and


malice afo reth o u gh t."

I mentioned a moment ago th a t preme-

d ita ted  murder has th e elements of premeditation and malice

afo reth o u gh t. You have felony murder, though,  tho se

elements a re presumed to  exis t. 

tho se as sepa ra te elements.


You d o n ' t need to  fin d

Murder committed in the perpetra tio n of

robbery o r kidnaping is  deemed to  be murder of th e fir s t

degree. And here is  th e important pa rt,  was whether th e

k illin g was in ten tio n a l o r u n in ten tio n a l o r a ccid en ta l.

I f you fin d th a t S ikia Smith was pa rt

of a robbery ,  th a t he went to  the Terra L inda house fo r the

purpose of committing robbery and th a t somebody died du ring

the commission of the robbery , whether in ten tio n a l,  whether


it is  u n in ten tio n a l o r whether a ccid en ta l,  S ikia Smith is

respo n sib le fo r tho se murders.


L et me back up to  th e fir s t theo ry ,

premeditated murder.
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And I should te ll you a ls o ,  some of you


can find th a t the murders were premeditated and some of you


can find th a t the murder is  felony murder. You do not have


to  be unanimous in  your d ecis io n . So as long as some of

you find it is  premeditated and th e re s t of you fin d it is

felony murder, he is  gu ilty  eith er way o f firs t- d egree

murder with use o f a deadly weapon.


L et me ta lk about th e premeditated

murder. Most people have a preconceived notion about


premed ita tio n . And perhaps you env ision a su spect o r a


criminal deciding to  k ill somebody one day and perhaps you


th in k th a t th e person planned how b es t to  commit th e

murder. Perhaps picks the day of the week, the exact hours


and th e circumstances under which he wants to  k ill h is

v ictim.

W ell, th e lega l d efin itio n  of premedi-

ta tio n  is  something en tirely  d ifferen t. And you w ill have


th a t in s tru ctio n  which is  number 36.


Premeditation is  a design ,  a determina-

tio n  to  k ill formed in the mind, and here is  th e important

pa rt,  a t any moment befo re o r a t th e time o f th e k illin g .

Premeditation need not be fo r a day , an


hour o r even minute. I t may be as in stan taneo u s as

su ccessive thoughts of the mind.


I f you fin d th a t th e d ecis io n to  k ill
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-

the fou r boys in  th is  case occurred eith er before o r a t the

time o f th e killin g ,  th ere is  premeditation .

What does th e evidence show in  th is

case? S ikia Smith ' s statement a t page 1 0 .


He was asked what was being d iscu s sed

a t Todd 's house, Todd A rmstrong's house befo re th e boys


were killed ,  before S ikia ,  Donte and T errell drove to  th eir

house. And S ikia Smith acknowledged they made two trips  to

Todd A rmstrong - -  from Todd 's house on th e E verman to  th e

T erra L inda house. 

occu rred .

I apologize - - befo re th e crimes

He was asked which of th o se times was


it th a t you were say ing it was fir s t d iscu s sed th a t th e

people in  th e house would have to  be killed ,  and S ikia

Smith s a id  "the fir s t time."

Question by D etective B uczek, "the very

fir s t time?

11 

And th e answer "yeah."

"And who brought th a t up, " D etective

B uczek asked S ikia . He answered "Todd brought th a t up."

"What d id he say exactly ? " And S ikia

Smith 's answer was "he sa id th a t if he were to  go over here

and do what we were going to  do th a t they would have to  be


killed  becau se they knew who Donte was."


The decis io n to  k ill th e occupants of

the T erra L inda household occu rred befo re they ever drove

59


AA07735



012CORA001331

2 


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


over to

 th e hou

se on A u

gust 1 3. 

That is  

premed ita tio n

.

I t d o es n ' t 

matter th a

t Donte 

Johnson


pu lled t

h e trigg

er.

I t d o esn

' t matter if 

th e killi

n gs  were




th e res u

lt of some

body el

s e ' s  a ct

io n s . In th e e

yes o f t

h e

law th e 

a ct o f one

 is  th

e a ct o f

 a ll.

And when 

Donte Johnson 

pu lled  

th e

trigger,

 h is a ct

io n s a re

 imputed

 to  S ikia 

Smith.


S ikia Sm

ith is  as

 respo n

s ib le as

 h is

pa rtn ers

 in  th is

 ca se.

And we

 ta lk to

 you a

bout th e

 second


kind of

 murder,

 felony 

murder. 

B ecause 

both th e

o ries a r

e

presen t.

There is  

premeditated 

murder a

nd th ere

is  felon

y murder

.

The ov

erwhelmi

ng evide

nce in  th

is  case

is  th a t 

S ikia Smit

h agree

d to  commit

 robb

ery ,  agr

eed to  g

o


with his

 partner

s to  s te

a l dope 

and to  s

tea l money 

from the

boys a t 

T erra L i

nda.


B ecause 

fou r kil

lin g s  oc

cu rred d

u ring

th e perp

etra tio n

 of th e 

robbery ,  S

ikia S

mith is  

respo n s i

-

b le. I t is  th

a t simple.

O nce you

 fin d 

th e felo

ny o f ro

bbery ,

th e kill

in g s  th a

t res u lte

d  fa ll i

n to  plac

e like d

ominos.

T h a t' s th

e felony

 murder ru le

.
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And fin a lly  if th ere is  any 

doubt in

anybody 's 

mind about 

whether h e ' s  

respon sib le 

fo r th e


murder, I w

ill simply d irect your a tten tio n  

to  in s tru ctio n

number 20 .


I n s tru ctio n  number 

20 

provides as

follow

s: 

"W

here 

th e purpose 

of 

th e 

conspiracy is  

to

knowingly commit a dangerous 

felony ,  each member 

runs th e


ris k of having the ventu re end in homicide. 

E ven if 

he has


fo rbidden th e o th ers 

to  make 

use of deadly 

fo rce,  hence

each a re gu ilty  o f murder. 

I f one of them 

then commits a


homicide in  th e perpetra tio n  of th e agreed upon 

robbery ." 


The dangerous felony in th is  case th a t


S ikia Smith agreed to  be a 

pa rt of was 

robbery .


When he joined th a t plan ,  

th a t con spir-

acy to  commit 

robbery he ran th e ris k th a t 

death would


re s u lt,  

I n s tru ctio n  number 20 

te lls  us th a t.


He 

is  responsible fo r the murders 

even


if S ikia Smith forbid Donte Johnson and T errell Young from


killin g anybody.

The 

law 

recognizes 

th a t bad th ings

happen when 

people get togeth er and agree 

to  commit a


crim

e.


S ikia Smith is  respon sib le 

fo r tho se


m

urders sim

ply because 

he jo ined th e conspiracy and 

th e


purpose of it was to  commit a 

dangerous felony .
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Perhaps 

you th in

k th is  

trea tmen t o f

S ikia Sm

ith might be 

u n fa ir t

h a t if 

he fo rb id  

Donte an

d


T errell 

from u sin

g deadly

 force an

d th ere 

is  no ev

idence to

su ggest 

th a t he d

id bu t

 perhaps

 you th i

n k he s h

o u ld n ' t 

be


h eld res

po n s ib le

. And I w

ill answ

er your 

concerns

 th is

way.


I s it any

 more ha

rsh than S ik

ia Sm

ith ' s

a ctio n s 

in  th is  

case? 

I s it any 

more ha

rsh than

 S ikia

Smith d r

iv in g to

 th a t ho

use know

ing th a t 

when he 

le ft th e

T erra L

inda hou

se on A u

gust 14 

anybody 

and ever

ybody in

th a t hou

se was g

oing to  

be killed

?

I s  it any 

more har

sh than 

when S ik

ia

Smith te

lls  D etective B

uczek 

some of 

th e v ict

ims were


wiggling

 around 

as S ikia 

Smith sto

od by and 

ransacke

d th a t

house to

 s a tis fy

 h is cra

v ing fo r

 drugs

S ikia Sm

ith is  as

 respon s

ib le as D

onte


J ohnson 

and T err

ell Youn

g.


You can s

et a side 

every w i

tness in

 th is

case th a

t Mr. Guy

mon and 

I have c

a lled  and

 rely  on

ly on th e

testimony  o f 

th e defe

nse w itnes ses 

and you 

can s till

co n v ict 

S ikia Sm

ith.


I reca ll 

th e testimony o f L ashaun


W right who 

to ld  you

 th a t S ik

ia le f

t h is ap

artment a t 1

1 :0 0

p.m. on

 A ugust 

13; th a t

 he w asn ' t stu

mbling; th a t 

he ki

s sed

her goo

dbye, th

a t he s a

id  he would

 see her 

la te r.
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And then fou rteen hours la te r L ashaun


to ld  you people th a t S ikia Sm

ith crune back to  th e house,

th e apartm

ent holding a VCR and a N

intendo.


couple 

th a t 

w

ith 

D

r. 

C

o lisim

o ' s

testim

ony ,  th e defense w

itness ,  to ld  you th a t PCP, 

accord -

ing to  S ikia Sm

ith, 

w

as not a b ig deal in  th

is  case and


th a t he w

as no higher than any o th er day.


C

ouple 

th a t 

w

ith 

th e 

o th er 

defense


expert,  D

r. Sapp and D

r. C

olisim

o ' s who to ld  us th a t th ey

accepted th e I.Q

. 

sco re of 73 and th a t sco re o f 73 is  not


m

ild 

m

ental 

reta rd a tio n ; 

it 

is  

w

ith in 

th e 

range 

of


in tellectu a l fu nction ,  you can convict S ikia Sm

ith based on


th e defense w

itnesses alone.

I w

ould ask you to  reca ll th e testim

ony

of 

L ashaun 

W

right 

and 

rem

em

ber 

th e 

qu estio n s 

th a t 

th e


defense fa iled  to  ask L aShaun W

right.


M

R, 

SGRO: 

O

b jection .

THE COURT: 

S u stained .

M

R. 

DASKAS: 

We 

have heard excuse a fte r excuse

a fte r excuse in  th is  ca se.

F

irs t,  

th e 

defense 

has 

blam

ed 

th e

po lice - - 

they to ld  S ikia Sm

ith w

hat to  say du ring th a t


tw

enty -fou r m

inutes befo re th e tape w

as tu rn ed on.


Then the defense w

as " le t' s  blrune th e


v ictim

s ."  

L

et' s  

im

pugn 

th e 

ch a ra cter 

of 

th e 

victim

s
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because they had co n tro lled  su bstance in  th

e ir system

.


Then 

th e 

defense 

says 

" le t' s  

blam

e


drugs. 

L

et' s  blam

e PCP."

"S ikia Sm

ith w

as so high on dope th a t


he co u ld n ' t know w

hat he w

as doing th a t n igh t." 


And I w

ill ask you to  rem

em

ber th is :


th e testim

ony w

as th a t D

onte Johnson and T

errell Young also

sm

oked PCP w

ith S ikia Sm

ith th a t n igh t.

I f S ikia Sm

ith is n

' t respo n s ib le - -

M

R. 

SGRO: 

O

b jection .

THE COURT: 

S u stained .

MR. DASKAS: Then the defense w

as " le t' s  blam

e the

defendan t' s mom. 

She w

asn ' t th ere when he w

as a kid . 

She


w

as a pro s titu te when he w

as grow

ing up.


"She 

sm

oked 

crack 

du ring 

h is 

ch ild -

hood." 

E xcuse, a fte r excuse,  a fte r excu se.


I 

th in k 

I 

have a 

novel 

id ea . 

L

et' s

blam

e the defendant in th is  case. 

L

et' s  blam

e th e m

an who


agreed to  rob th e boys a t T

erra L inda.


L

et' s  blam

e th e m

an who drove by th e

T

erra L inda household to  m

ake su re som

ebody w

as 

hom

e 

so


th a t he could rob tho se people.


L

et' s  blam

e the guy who agreed to  do


th e robbery know

ing th a t anybody and everybody a t the T

erra


L inda household w

as going to  be killed  by the tim

e he le ft.
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L et' s  blame th e man who ransacked th e

house, who to re th e place a pa rt,  to  use h is words; who


found th e bag of p ills  in  the hamper and bragged about it


to  L ashaun.


L et' s  blame th e guy who showed up th e

next day a t L aShaun's w ith a VCR and a N intendo; who le ft

h is palm prin t fo r you people on th a t VCR.


L et· s blame th e guy who denied any


involvement when he fir s t ta lked  to  th e po lice on A ugust

26th ,  1998.

L et' s  blame th e man who has trie d  to

blame anybody and every th ing els e fo r h is a ctio n s in  th is

ca se; th e man who has pointed th e fin ger a t everybody


except himself.

The defense in  th is  ca se,  th e id io t


defense is  j u s t another excuse like th e drug excu se,  like

th e mother excu se,  like th e PCP excu se.


D on 't allow Sikia Smith to  hide behind

th e te s ts  he took eigh t months a fte r th e murders ,  a te s t


th a t he knew you people would receiv e,  a te s t th a t he was


motivated to  do poorly on.

Don 't allow him to  hide behind h is I.Q .


H old him responsible fo r the conspiracy ,  th e b u rgla ry ,  th e

ro b b eries ,  th e kidnapings and th e murders.


D on 't le t him hide behind the sco re on
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an I .Q . te s t.

Thank you.


THE COURT: Thank you, Mr. Daskas.


Mr. C h ris tia n sen ,  you firs t?

MR. CHRISTIANSEN: Y es, J udge.


THE COURT: Mr. C h ris tia n sen .

MR. CHRISTIANSEN: Good aftern o o n .

F irs t o f a ll,  I w ill po in t o u t th a t it

was almost two weeks I to ld  th e Judge.


Second, 

ev id en tly  it is  

somehow


rid icu lo u s in  th e pro s ecu tio n ' s  mind to  pu t a defen se on.


S ikia was a t one po in t ca lled  s tu pid .

A t one po in t he was ca lled  blaming everybody b u t h imself.

And it w a sn ' t d is s imila r th a t I heard

a qu estion I asked Dr. B ittker " is  S ikia j u s t ano ther dumb


black kid?" J a ils  a re fu ll of them. H old him accountable.


I s n ' t th e qu estio n we a re here to

decide o r you a re here to  decide whether you were going to

hold a mentally reta rded kid accountable fo r th e actio n s o f

o th er people?

MR. GUYMON: J udge, I am going to  o b ject.

THE COURT: No evidence to  th a t su ggesting he is

mentally  reta rd ed .

MR. CHRISTIANSEN: As I reca ll th e evidence of the

v a rio u s d o cto rs ,  they  cla s s ified  S ikia as being mild ly
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mental

ly re

ta rd e

d . 

2  your 

own.


I t is

 my 

reco

llect

io n . 

You c

an u

se

3 

J u s t 

fo r 

purpo

ses 

o f c

la rif

ica ti

o n ,

4 th ere

 is  

an in

s tru c

tio n  

th a t 

ta lks

 abo

ut th

a t. 

I t is

5 in s tr

u ctio

n  59 

th a t 

says 

what 

we ar

e doi

ng, M

r. Da

skas, 

Mr.

6 Guym

on, M

r. Sgro 

and m

yself

,  is  

argum

ent o

f co

unsel

 and




7 th a t 

what 

we sa

y is n

' t ev

idenc

e. B u

t wha

t was

 evid

ence 

and


s what 

you s

hou ld

 con

sider

 is  w

hat p

eople

 came

 up 

here 

and


9 ta lke

d  ab

out o

r s ti

pu la

tio n s

 th a t

 we e

n tere

d in t

o .

10 

So, I

 wou

ld as

k you

 to  d

o th a

t and

 try

11 

to  ta

ke o

u r po

in ts a

nd ap

ply i

t to  

th e f

a cts  

as yo

u fo l

ks

12 

got t

o  see

 them

 fo r 

th e l

a s t n

ine d

ay s.


13 

I t is

 a ha

rd th

ing t

h a t w

e a re

 ca ll

in g

14 

on yo

u fo l

ks to

 do.


15 

We ta

lked 

on v o

ir d i

re ab

out b

eing 

hard

16 

to  s i

t in  

judgm

ent. 

O ur j

ob is

 alm

ost o

ver. 

We a r

e he

re

17 

argu i

ng. 

Now y

our j

ob is

 j u s

t beg

innin

g.


18 

And i

t is  

a har

d job

. I t is

 a jo

b you




19 

have 

to  un

derta

ke fr

ee fr

om s

ympa

thy, 

free 

from 

b ia s 

and


20 

free 

from 

preju

d ice.

21 

I d o n

' t th i

nk an

ybody

 in t

h is  c

ourtro

om


2 2  

feels

 any

thing

 bu t 

d isgu

st ab

out t

hese 

four 

victim

s and

 how


23 

th e ir

 liv e

s  end

ed.


24


25


traged

y .

As a 

pa ren

t,  I 

know 

I d o

n ' t. 

I t is

 a
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B ut, is  th a t what you a re here to  do?


You a ll promised you could s et th a t a s id e,  take th e

sympathy th a t every human being should feel and pu t it

a s id e and look a t th e law o f N evada and apply it to  th is

ca se,  th e s tu ff th a t came ou t o f here.

I t is  a tough job ,  b u t I am going to

ask you to  do it. I am going to  hold you to  your words and


your promises to  everybody and req u est th a t you do th a t.

The law is  a little  d ifferen t,  I would


submit,  than what you have been given so fa r.

The fa cts in  th is  case,  and I th ink Mr.


Sgro to ld  you what th e case is  about in  opening argument, 


is  a mentally reta rded ,  ea s ily  influ enced and manipu lated , 


fo o lis h  follow er.

And now I ask you to  s it here today

some nine o r seven days la te r if th a t is n ' t in  fa ct what


th e evidence has borne o u t.

And co n tra ry  to  th e po s itio n  of th e

S ta te and th e ir ta len ted  lawyers.


Now, I w ill te ll you, th e S ta te gets to

ta lk la s t in  th is  case. Mr. Guymon may be one o f th e b es t

speakers th ere is .

You a re going to  hear an impassioned

plea to  punish th a t young man fo r what Donte d id .

Don 't le t the passion overru le what you
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promised a ll 

o f u s yo

u co u ld  

do .

W hat d id  

th e ev id

en ce b ea

r o u t?  

D id

any o f t

h e d o cto

rs  c a ll 

S ikia  a 

lea d er?  

S ta te ' s  

d o cto rs ,

d efen s e d

o cto rs ?

Mr. D aska

s s u gges

ted  he w

as a lea d er

b ecau se 

he s o ld ,  

a cco rd in g

 to  L ashau n

,  a VC

R. Show me 

th e

w itn es s th

a t ca lled

 him a 

lea d er. 

L ook fo r

 it.  N ot th e r

e .

W hat d id  

L ashau n 

come in  

and te s t

ify 

to . L ashau n 

o r L aShaun

a ,  whi

ch sh e g

oes b y ,  

Ms. W righ t.

You gu y s

 remembe

r sh e wa

s th e yo

ung A frica n -A merica n  g 

ir l

th a t cam

e up h er

e and wa

s n o tice

a b ly  n er

v o u s .

She d i

d n ' t w a

nt to  g

e t up a

nd te ll

every bod

y h er b o

y frien d  i

s  n o t b r

ig h t. Slow. A nd you 

go t

to  ta ke 

where th

e o pin io

n  is  com

ing from.


D id Ms. W righ t s tr

ik e  you 

a s a gen

iu s

o r a s so

mebody o

f h igh  i

n te lle c t

?

A nd what

 d id  she

 sa y  ab

o u t S ikia ?  

She


s a id  S ik

ia  c o u ld

n ' t g e t a

lo n g w ith o u t h

er.

He go t a

lo ng whe

n she wa

s w ith  him. I


th in k th 

a t' s  exa

ctly  wha

t sh e s a

id .

T h a t he c o u ld n ' t 

fig u re o u t how to

lea v e a 

tip  when

 th ey  w

ould e a s

t someplace; 

th a t he 

had

kid s  b u t

 th a t he

 was b a s

ic a lly  a 

lo n er an

d a fo llo

w er.

A nd who b o

re th a

t o u t?  

The S ta t

e b o re

th a t exa

ct th in g

 o u t b ef

o re we e

ven made

 th e d ec

is io n  to
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pu t L aShaun up here. That was Ace H art.

You remember the young man th a t was so

sca red o f Donte he le ft E verman? That was th e young man


th a t got up here and sa id "yeah, I remember S ikia . He went


by "B ug, " and L ashaun introdu ced me to  him.


And he did not say he met S ikia through

eith er Donte o r Red. T h a t' s  s ign ifica n t.

He a ls o  when asked to  ch a ra cteriz e by


Mr. Sgro, and I guess th ere has been some argument, 


implica tio n s th a t we only asked th e noto riou s q u es tio n s ,

b u t asked a rea l simple qu estion th a t th e S ta te fa iled  to

ask. Mr. H art s a id  "oh, yeah,  you know, I d id te ll th e

po lice and it is  my po s itio n  today th a t S ikia is  q u iet,

th a t h e' s  never ta lked to  me even though I have met him and


seen him. He s its  in  a corner by himself and lis ten s  to

music and h e ' s  not v io len t,  not capable o f v io len ce."

T h a t' s  what th e kid relu cta n tly  s a id  to  ou r q u es tio n s .

That was th e S ta te ' s  w itnes s .

Then we had Ann A lexander,  S ikia ' s


mother,  who if you th in k it was hard fo r L ashaun to

te s tify ,  what do you th ink it was like fo r her?

Ann was - -  she came up and she ta lked

about th e type o f life  th a t kid was born in to .

I t is  a little  o ffen s iv e th a t Dr.


M o rtilla ro  s a id  it d o es n ' t matter. I t is  a little  o ffen -
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s iv e th a t th e expert o r th e gentleman, th e expert th a t


ca lls  himself an expert and every thing Dr. B ittker devoted

two lin es  in  h is repo rt to  th a t. 

O kay.


And it is  o ffen s iv e becau se o th er


d o cto rs found th a t important and necessary in  ev a lu a tin g

how th a t kid ' s  mind works. 

And th a t' s  th e q u es tio n .

A ll of you were asked by psy chologists , 


ps y ch ia tris ts  without exception. E verybody s a id  they  cou ld

lis ten  to  it,  thought it was a science,  maybe no t an exact


s cien ce,  bu t certa in ly  not psycho babble. 

C erta in ly  no t


th a t.

What did Ann te s tify  to? 

That she was


on crack,  PCP, marijuana and alcohol both before S ikia came


in to  th is  world and righ t through u n til he was eigh t and


th e S ta te came and took him away.


You had docto rs ta lk about th e model-

ing. 

T h a t' s how you lea rn righ t from wrong, th e modeling, 


how you see,  who te lls  you w hat' s righ t and wrong. 

Where


was th a t in  th a t kid ' s  life ?

What kind o f pictu re d id Ann draw fo r


you?


And fo r the S ta te to  argue th a t she is

disingenuou s becau se a t one po in t she hedged what she had


done in  her pa s t with Dr. Colosimo rea lly  not very candid .


Can you imagine any o f you ra is in g your ch ild ren  in  th a t
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pa rticu la r environment and then wanting to  go back and


v is it it?  W anting to  s it and te ll fou rteen s tra n gers n a


courtroom fu ll of people th a t you were a crack head


pro s titu te fo r th e fir s t eigh t y ears of your s o n ' s  life ?

That your son watched you do th a t,  s o lic it y o u rs elf,  s e ll

your body fo r your next high? And th a t is  th e ro le model


he sought.


Mr. Daskas suggested th a t somehow those

fa cts sh o u ldn ' t be believed because she d id n ' t rea lly  come


completely clean with Dr. Colosimo.


There is  a ju ry  in s tru ctio n  number 56


th a t c a lls  fo r your common sense. I t say s a ll you fo lks

a re supposed to  take your own life  experiences as you b ring

them uniquely to  th is  courtroom and apply them to  th e

fa cts .

I would submit th a t common sen se,

common sense demands th a t you accept what she s a id  in  here

as th e tru th . The tru th .

What has th e S ta te conceded is  th e

tru th  o f th is  case? S tipu la tio n . We had a s tipu la tio n

th a t was read to  you. Mr. Guymon read it. There was one


gun used a t T erra L inda.


One type of s h ell ca sing,  . 380 Winn


head stamped s h ell ca sing. One gun was u sed.


There were two guns pres en t,  and th is
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kid d id n

' t have ei

th er one

 of them

. They 

conceded

 th a t.

They co

nceded u

n til argu

ment j u s

t a few


minutes ag

o th a t S

ikia d id

n ' t tie  

anybody 

up. He d id n

' t

tape a s

o u l.

MR. GUYM

ON: Judge

, I am g

oing to  

o b jed t. 

T h a t' s

not what 

th e evid

ence is .

 He s a id  "an

d we 

birought 

th e

I


th ird  on

e in  and

 we tape

d him up

."

THE CO

URT: T h a

t' s th e e

vidence from

 th e 

stan d .

MR. CHR

ISTIANSEN

: You fo

lks lis t

e n  tq  th

e tape,

lis ten  to

 th e tap

e and lis

ten  to  h

ow it comes

 o u t.

I


U se yo

ur commo

n sense 

agaitj. 

Imagine


I


th e scen

ario no 

matter how

 unbelie

vable to

 a ll. of 

you it

seems th

a t. S ikia

 is  sear

ching th

e house acc

ording 

to  th e

pro secu t

ion . The o th

er perso

n comes 

in ,  Mr. Tal

amentez.




S ikia stop

s sear

ching th

e hquse 

if you


a re goin

g to  bu

y th is  a

rgument now

, comes 

ou t and 

then

conducts

 some d

uct taping

 when 

he was -

- no ev

idence he


ever don

e it bef

o re,  no e

vidence he 

ever had

 duct ta

pe in

h is hand

s, no ev

idence h

e ' s  ever

 had a g

un, th a t

 d o es n ' t

I


make se

nse.

So, they hav

e conced

ed Siiki

a d id n ' t

shoot an

ybody, d

id n ' t have 

a gun,

 d id n ' t 

tie  ~nybody 

up.


I


B ut they

 s till wa

nt you 

to  convi

ct him o

f th e same 

th in g

th a t Don

te d id .

L et· s ta lk abo

ut th is  

group as

 th e
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S ta te has tr

ied  to  

pa in t it

. The th ree

 d a s ta

rd ly  v il

la in s

if you w

ant to  u

se th a t 

language

.


I s  th a t 

what th e

 evidenc

e showed 

th a t

th ere we

re th ree 

of th ese

 guys ru

nning ro

und a ll th e 

time

together

?  

showed?


Think 

about it

. 

I s th a t 

what th e

 evidenc

e

O r, d id 

th e evid

ence show 

th a t a t 

th e

E verman 

address De

ko and

 Red liv ed

,  d id

n ' t pay 

ren t,  so

ld

d ru gs ,  s

cared A c

e H art

 o u t,  ke

pt th e ir

 clo th es

 and wi

th

Deko was 

eventu al

ly found 

th ere. 

T h a t' s  w

hat th e 

evidence

showed.


Was th er

e any o f

 S ikia ' s

 shoes a

t th e

E verman 

address?

Was th ere any of S ikia ' s  

clo th es ?

A nything

? To show t

h a t S iki

a was th

ere?

B ecause 

th e only

 th in g 

th a t I heard

th a t was

 eviden

ce of S i

kia was a 

palm pri

n t on a 

VCR who


th e S

ta te I th

in k j u s t

 endorse

d L ashau

n say ing

 th a t th

e

exchange

 took pla

ce a t th

e F remon

t S treet 

address 

where sh

e


liv ed  wi

th S ikia

.

They d

id n ' t pu t 

one io ta

 o f evidence

 on


th a t S ik

ia was 

ever a t E v

erman.


And is

 th a t im

portant? Of co

urse it i

s

important. 

I t is  im

portant b

ecause S

ikia is  n

ot one o

f th e

th ree pe

ople alwa

ys to g

eth er,  D

onte and

 Red, D

onte who I
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