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District Court, Clark
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VI), State v. Smith,
District Court, Clark
County, Nevada Case No.
C153624 (June 16, 1999)

02/13/2019

43

10615-10785

183.

Las Vegas Metropolitan
Police Dept. Interview of
Tod Armstrong_Redacted
(Aug. 17, 1998)

02/13/2019

43

10786-10820

184.

Las Vegas Metropolitan
Police Dept. Interview of
Tod Armstrong _Redacted
(Aug. 18, 1998)

02/13/2019

43

10821-10839

185.

Las Vegas Metropolitan

Police Dept. Interview of
Charla Severs_Redacted
(Aug. 18, 1998)

02/13/2019

43—44

10840-10863

186.

Las Vegas Metropolitan
Police Dept. Interview of
Sikia Smith_Redacted
(Aug. 17, 1998)

02/13/2019

441

10864—-10882

187.

Las Vegas Metropolitan

Police Dept. Interview of
Terrell Young_Redacted

(Sep. 2, 1998)

02/13/2019

44

10883-10911

188.

Declaration of Ashley
Warren (Dec. 17, 2018)

02/13/2019

441

10912-10915
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DOCUMENT
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VOLUME

PAGE(S)

189.

Declaration of John Young
(Dec. 10, 2018)

02/13/2019

441

10916-10918

190.

Brief of Plaintiffs-
Appellants, Abdurrahman
v. Parker, Tennessee
Supreme Court, Nashville
Division, Case No. M2018-
10385-SC-RDO-CV

02/13/2019

44-45

10919-11321

191.

Sandoz’ Inc.’s Motion for
Leave Pursuant to NRAP
29 to Participate as Amicus
Curiae in Support of Real
Parties in Interest, Nevada
v. The Eighth Judicial
Disrict Court of the State
of Nevada, Nevada
Supreme Court, Case No.
76485

02/13/2019

45

11322-11329

192.

Notice of Entry of Order,
Dozier v. State of Nevada,
District Court, Clark
County, Nevada, Case No.
05C215039

02/13/2019

45

11330-11350

193.

Declaration of Cassondrus
Ragsdale (2018.12.18)

02/13/2019

45

11351-11353

194.

Affidavit of David B.
Waisel, State of Nevada,
District Court, Clark

County, Case No.
05C215039 (Oct. 4, 2018)

02/13/2019

45-46

11354-11371

195.

Declaration of Hans
Weding (Dec. 18, 2018)

02/13/2019

46

11372-11375

196.

Trial Transcript (Volume
IX), State v. Smith,
District Court, Clark
County, Nevada Case No.
C153624 (June 18, 1999)

02/13/2019

46

11376-11505
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197.

Voluntary Statement of
Luis Cabrera (August 14,
1998)

02/13/2019

46

11506-11507

198.

Voluntary Statement of
Jeff Bates
(handwritten) Redacted
(Aug. 14, 1998)

02/13/2019

46

11508-11510

199.

Voluntary Statement of
Jeff Bates_Redacted (Aug.
14, 1998)

02/13/2019

46

115611-11517

200.

Presentence Investigation
Report, State’s Exhibit
236, State v. Young,
District Court, Clark
County, Nevada Case No.
C153461_Redacted (Sep.
15, 1999)

02/13/2019

46

11518-11531

201.

Presentence Investigation
Report, State’s Exhibit
184, State v. Smith,
District Court, Clark
County, Nevada Case No.
C153624_Redacted (Sep.
18, 1998)

02/13/2019

46

11532-11540

202.

School Record of Sikia
Smith, Defendant’s Exhibit
J, State v. Smith, District
Court, Clark County,
Nevada (Case No.
C153624)

02/13/2019

46

11541-11542

203.

School Record of Sikia
Smith, Defendant’s Exhibit
K, State v. Smith, District
Court, Clark County,
Nevada (Case No.
C153624)

02/13/2019

46

11543—-11544

20
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PAGE(S)

204.

School Record of Sikia
Smith, Defendant’s Exhibit
L, State v. Smith, District
Court, Clark County,
Nevada (Case No.
C153624)

02/13/2019

46

11545-11546

205.

Competency Evaluation of
Terrell Young by Greg
Harder, Psy.D., Court’s
Exhibit 2, State v. Young,
District Court, Clark
County, Nevada Case No.
C153461 (May 3, 2006)

02/13/2019

46

11547-11550

206.

Competency Evaluation of
Terrell Young by C. Philip
Colosimo, Ph.D., Court’s
Exhibit 3, State v. Young,
District Court, Clark
County, Nevada Case No.
C153461 (May 3, 2006)

02/13/2019

46

11551-11555

207.

Motion and Notice of
Motion 1in Limine to
Preclude Evidence of Other
Guns Weapons and
Ammunition Not Used in
the Crime, State v.
Johnson, District Court,
Clark County, Nevada
Case No. C153154 (Oct. 19,
1999)

02/13/2019

46

11556-11570

208.

Declaration of Cassondrus
Ragsdale (Dec. 19, 2018)

02/13/2019

46

11571-11575

209.

Post —Evidentiary Hearing
Supplemental Points and
Authorities, Exhibit A:
Affidavit of Theresa
Knight, State v. Johnson,

02/13/2019

46

11576-11577

21
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District Court, Clark
County, Nevada Case No.
C153154, June 5, 2005

210.

Post —Evidentiary Hearing
Supplemental Points and
Authorities, Exhibit B:
Affidavit of Wilfredo
Mercado, State v. Johnson,
District Court, Clark
County, Nevada Case No.
C153154, June 22, 2005

02/13/2019

46

11578-11579

211.

Genogram of Johnson
Family Tree

02/13/2019

46

11580-11581

212.

Motion in Limine
Regarding Referring to
Victims as “Boys”, State v.
Johnson, District Court,
Clark County, Nevada
Case No. C153154

02/13/2019

46

11582-11585

213.

Declaration of Schaumetta
Minor, (Dec. 18, 2018)

02/13/2019

46

11586-11589

214.

Declaration of Alzora
Jackson (Feb. 11, 2019)

02/13/2019

46

11590-11593

Exhibits in Support of
Petitioner’s Motion for Leave to
Conduct Discovery

12/13/2019

49

12197-12199

1.

Holloway v. Baldonado,
No. A498609, Plaintiff’s
Opposition to Motion for
Summary Judgment,
District Court of Clark
County, Nevada, filed Aug.
1, 2007

12/13/2019

49

12200-12227

Handwritten letter from
Charla Severs, dated Sep.
27, 1998

12/13/2019

49

12228-12229

22
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Exhibits in Support of Reply to
State’s Response to Petition for
Writ of Habeas Corpus

12/13/2019

47

11837-11839

215.

Holloway v. Baldonado,
No. A498609, Plaintiff’s
Opposition to Motion for
Summary Judgment,
District Court of Clark
County, Aug. 1, 2007

12/13/2019

47-48

11840-11867

216.

Holloway v. Baldonado,
No. A498609, Opposition to
Motion for Summary
Judgment Filed by
Defendants Stewart Bell,
David Roger, and Clark
County, District Court of
Clark County, filed Jan.
16, 2008

12/13/2019

48-49

11868-12111

217.

Letter from Charla Severs,
dated Sep. 27, 1998

12/13/2019

49

12112-12113

218.

Decision and Order, State
of Nevada v. Johnson, Case
No. C153154, District
Court of Clark County,
filed Apr. 18, 2000

12/13/2019

49

12114-12120

219.

State’s Motion to
Disqualify the Honorable
Lee Gates, State of Nevada
v. Johnson, Case No.
C153154, District Court of
Clark County, filed Apr. 4,
2005

12/13/2019

49

12121-12135

220.

Affidavit of the Honorable
Lee A. Gates, State of

Nevada v. Johnson, Case
No. C153154, District

12/13/2019

49

12136-12138
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Court of Clark County,
filed Apr. 5, 2005

221. Motion for a New Trial
(Request for Evidentiary
Hearing), State of Nevada
v. Johnson, Case No.
C153154, District Court of
Clark County, filed June

23, 2000

12/13/2019

49

12139-12163

222. Juror Questionnaire of
John Young, State of
Nevada v. Johnson, Case
No. C153154, District
Court of Clark County,

dated May 24, 2000

12/13/2019

49

16124-12186

Findings of Fact, Conclusions of
Law and Order, Johnson v.
Gittere, et al., Case No. A—19—
789336—W, Clark County
District Court, Nevada

10/08/2021

49

12352-12357

Minute Order (denying
Petitioner’s Post—Conviction
Writ of Habeas Corpus, Motion
for Discovery and Evidentiary
Hearing), Johnson v. Gittere, et
al., Case No. A-19-789336-W,
Clark County District Court,
Nevada

05/15/2019

49

12264—-12266

Minutes of Motion to Vacate

Briefing Schedule and Strike
Habeas Petition

07/09/2019

47

11710

Motion and Notice of Motion for
Evidentiary Hearing, Johnson v.

12/13/2019

49

12231-12241
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Gittere, et al., Case No. A—19—
789336—W, Clark County
District Court, Nevada

Motion and Notice to Conduct
Discovery, Johnson v. Gittere, et

al., Case No. A—19-789336-W,
Clark County District Court,
Nevada

12/13/2019

49

12187-12196

Motion for Leave to File Under
Seal and Notice of Motion

02/15/2019

11600-11602

Motion in Limine to Prohibit
Any References to the First
Phase as the “Guilt Phase”

11/29/1999

302—-304

Motion to Vacate Briefing
Schedule and Strike Habeas
Petition, Johnson v. Gittere, et
al., Case No. A-19-789336-W,
Clark County District Court,
Nevada

05/16/2019

4647

11609-11612

Motion to Vacate Briefing
Schedule and Strike Habeas
Petition, Johnson v. Gittere, et
al., Case No. A-19-789336-W,
Clark County District Court,
Nevada

05/23/2019

47

11621-11624

Motion to Withdraw Request to
Strike Petition and to Withdraw
Request for Petition to be
Stricken as Not Properly Before
the Court), Johnson v. Gittere,
et al., Case No. A—19-789336—

06/26/2019

47

11708-11709
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W, Clark County District Court,
Nevada

Notice of Appeal, Johnson v.
Gittere, et al., Case No. A—19—
789336—W, Clark County
District Court, Nevada

11/10/2021

50

12366-12368

Notice of Entry of Findings of
Fact, Conclusions of Law and
Order, Johnson v. Gittere, et al.,
Case No. A—19-789336—W,
Clark County District Court,
Nevada

10/11/2021

49-50

12358-12364

Notice of Hearing (on Discovery
Motion), Johnson v. Gittere, et
al., Case No. A—19-789336—W,
Clark County District Court,
Nevada

12/13/2019

49

12330

Notice of Objections to Proposed
Order, Johnson v. Gittere, et al.,
Case No. A-19-789336—W,
Clark County District Court,
Nevada

02/02/2021

49

12267-12351

Notice of Supplemental Exhibit
223, Johnson v. Gittere, et al.,
Case No. A-19-789336-W,
Clark County District Court,
Nevada

02/11/2019

49

11242-12244

223. Declaration of Dayvid J.
Figler, dated Feb. 10, 2020

02/11/2019

49

12245-12247

Opposition to Defendants’
Motion in Limine to Prohibit

12/02/1999

305-306

26
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Any References to the First
Phase as the “Guilt Phase”

Opposition to Motion in Limine
to Preclude Evidence of Other
Guns, Weapons and
Ammunition Not Used in the
Crime

11/04/1999

283-292

Opposition to Motion to Vacate
Briefing Schedule and Strike
Habeas Petition, Johnson v.
Gittere, et al., Case No. A—19—
789336—W, Clark County
District Court, Nevada

05/28/2019

47

11625-11628

Petition for Writ of Habeas
Corpus, Johnson v. Gittere, et
al., Case No. A-19-789336-W,
Clark County District Court,
Nevada

02/13/2019

24-25

5752-6129

Post—Evidentiary Hearing
Supplemental Points and
Authorities

06/22/2005

22

5472-5491

Reply to Opposition to Motion to
Vacate Briefing Schedule and
Strike Habeas Petition

06/20/2019

47

11705-11707

Reply to State’s Response to
Petition for Writ of Habeas
Corpus

12/13/2019

47

11718-11836

State’s Response to Defendant’s
Petition for Writ of Habeas
Corpus (Post—Conviction),

05/29/2019

47

11629-11704
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Johnson v. Gittere, et al., Case
No. A-19-789336-W, Clark
County District Court, Nevada

Stipulation and Order to Modify
Briefing Schedule, Johnson v.
Gittere, et al., Case No. A—19—
789336—W, Clark County
District Court, Nevada

09/30/2019

47

11711-11714

Stipulation and Order to Modify
Briefing Schedule, Johnson v.
Gittere, et al., Case No. A—19—
789336—W, Clark County
District Court, Nevada

11/22/2019

47

1171511717

Transcript of All Defendant’s
Pending Motions

03/02/2000

416-430

Transcript of Argument to
Admit Evidence of Aggravating
Circumstances

05/03/2004

12

2904-2958

Transcript of Argument:
Petition for Writ of Habeas
Corpus (All Issues Raised in the
Petition and Supplement)

12/01/2011

22-23

5498-5569

Transcript of Arguments

04/28/2004

12

2870-2903

Transcript of Decision:
Procedural Bar and Argument:
Petition for Writ of Habeas
Corpus

07/20/2011

22

5492-5497

Transcript of Defendant’s
Motion for Leave to File Under

02/25/2019

46

11594-11599
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PAGE(S)

Seal, Johnson v. Gittere, et al.,
Case No. A—19-789336—W,
Clark County District Court,
Nevada

Transcript of Defendant’s
Motion to Reveal the Identity of
Informants and Reveal Any
Benefits, Deals, Promises or
Inducements; Defendant’s
Motion to Compel Disclosure of
Existence and Substance of
Expectations, or Actual Receipt
of Benefits or Preferential
Treatment for Cooperation with
Prosecution; Defendant’s Motion
to Compel the Production of Any
and All Statements of
Defendant; Defendant’s Reply to
Opposition to Motion in Limine
to Preclude Evidence of Other
Guns, Weapons, Ammunition;
Defendant’s Motion in Limine to
Preclude Evidence of Witness
Intimidation

11/18/1999

293-301

Transcript of Evidentiary
Hearing

05/17/2004

12

29592989

Transcript of Evidentiary
Hearing

06/14/2005

22

5396-5471

Transcript of Evidentiary
Hearing

04/04/2013

23

5570-5673

Transcript of Evidentiary
Hearing

04/11/2013

23

5674-5677
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DOCUMENT DATE | VOLUME PAGE(S)
Transcript of Evidentiary 06/21/2013 23 5678-5748
Hearing
Transcript of Evidentiary 09/18/2013 | 23-24 5749-5751
Hearing
Transcript of Excerpted 05/17/2004 12 2990-2992
Testimony of Termaine Anthony
Lytle
Transcript of Jury Trial — Day 1 | 06/05/2000 2—4 431-809
(Volume I)

Transcript of Jury Trial — Day 2 | 06/06/2000 4-5 810-1116
(Volume II)

Transcript of Jury Trial — Day 3 | 06/07/2000 5-7 1117-1513
(Volume III)

Transcript of Jury Trial — Day 4 | 06/08/2000 7-8 1514-1770
(Volume IV)

Transcript of Jury Trial — Day 5 | 06/09/2000 8 1771-1179
(Volume V)

Transcript of Jury Trial — 04/19/2005| 12-13 2993-3018
Penalty — Day 1 (Volume I) AM

Transcript of Jury Trial — 4/19/20051 13 3019-3176
Penalty — Day 1 (Volume I) PM

Transcript of Jury Trial — 05/02/2005 | 20-21 4791-5065

Penalty — Day 10 (Volume X)

1 This transcript was not filed with the District Court nor is it under seal.
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DOCUMENT DATE | VOLUME PAGE(S)
Transcript of Jury Trial — 05/02/2005 21 5066—5069
Penalty — Day 10 (Volume X) —

Exhibits

Transcript of Jury Trial — 05/03/2005 | 21-22 5070-5266
Penalty — Day 11 (Volume XI)

Transcript of Jury Trial — 05/04/2005 22 5267-5379
Penalty — Day 12 (Volume XII)

Transcript of Jury Trial — 05/04/2005 22 5380-5383
Penalty — Day 12 (Volume XII) —

Deliberations

Transcript of Jury Trial — 05/05/2005 22 5384-5395
Penalty — Day 13 (Volume XIII)

Transcript of Jury Trial — 04/20/2005 13 3177-3201
Penalty — Day 2 (Volume I) AM

Transcript of Jury Trial — 04/20/2005 | 13-14 3202-3281
Penalty — Day 2 (Volume II) PM

Transcript of Jury Trial — 04/21/2005 | 14-15 3349-3673
Penalty — Day 3 (Volume III) PM

Transcript of Jury Trial — 04/21/2005 14 3282-3348
Penalty — Day 3 (Volume III-A)

AM

Transcript of Jury Trial — 04/22/2005 16 3790-3791
Penalty — Day 4 (Volume IV) AM

— Amended Cover Page

Transcript of Jury Trial — 04/22/2005 | 15-16 36743789

Penalty — Day 4 (Volume IV) PM
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DOCUMENT DATE | VOLUME PAGE(S)
Transcript of Jury Trial — 04/22/2005 16 3792—-3818
Penalty — Day 4 (Volume IV-B)

Transcript of Jury Trial — 04/25/2005 16 3859-3981
Penalty — Day 5 (Volume V) PM

Transcript of Jury Trial — 04/25/2005 16 3819-3858
Penalty — Day 5 (Volume V—-A)

Transcript of Jury Trial — 04/26/2005 | 17-18 4103-4304
Penalty — Day 6 (Volume VI) PM

Transcript of Jury Trial — 04/26/2005 | 16-17 39824102
Penalty — Day 6 (Volume VI-A)

PM

Transcript of Jury Trial — 04/27/2005 18 43824477
Penalty — Day 7 (Volume VII-

PM)

Transcript of Jury Trial — 04/27/2005 18 4305-4381
Penalty — Day 7 (Volume VII-A)

Transcript of Jury Trial — 04/28/2005 | 18-19 4478-4543
Penalty — Day 8 (Volume VIII-

C)

Transcript of Jury Trial — 04/29/2005 | 19-20 45444790
Penalty — Day 9 (Volume IX)

Transcript of Jury Trial — 06/13/2000 8 1780-1908
Penalty Phase — Day 1 (Volume

) AM

Transcript of Jury Trial — 06/13/2000 8-9 1909-2068

Penalty Phase — Day 1 (Volume
1) PM
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Transcript of Jury Trial —
Penalty Phase — Day 2 (Volume
I11)

06/14/2000

9-10

2069-2379

Transcript of Jury Trial —
Penalty Phase — Day 3 (Volume
IV)

06/16/2000

10

2380-2470

Transcript of Material Witness
Charla Severs’ Motion for Own
Recognizance Release

01/18/2000

414-415

Transcript of Motion for a New
Trial

07/13/2000

10

2471-2475

Transcript of Petition for Writ of
Habeas Corpus and Setting of 1.
Motion for Leave and 2. Motion
for Evidentiary Hearing,
Johnson v. Gittere, et al., Case
No. A-19-789336—W, Clark
County District Court, Nevada

02/13/2020

49

12249-12263

Transcript of Preliminary
Hearing

10/12/1999

260-273

Transcript of State’s Motion to
Permit DNA Testing

09/02/1999

252 — 254

Transcript of State’s Motion to
Videotape the Deposition of
Charla Severs

10/11/1999

255-259

Transcript of Status Check:
Filing of All Motions
(Defendant’s Motion to Reveal

10/21/1999

274-282
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the Identity of Informants and
Reveal Any Benefits, Deals,
Promises or Inducements;
Defendant’s Motion to Compel
Disclosure of Existence and
Substance of Expectations, or
Actual Receipt of Benefits or
Preferential Treatment for
Cooperation with Prosecution;
Defendant’s Motion to Compel
the Production of Any and All
Statements of Defendant; State’s
Motion to Videotape the
Deposition of Charla Severs;
Defendant’s Motion in Limine to
Preclude Evidence of Other
Crimes; Defendant’s Motion to
Reveal the Identity of
Informants and Reveal any
Benefits, Deals’ Defendant’s
Motion to Compel the
Production of any and all
Statements of the Defendant

Transcript of the Grand Jury,
State v. Johnson, Case No.
98C153154, Clark County
District Court, Nevada

09/01/1998

1-2

001-251

Transcript of Three Judge Panel
— Penalty Phase — Day 1
(Volume I)

07/24/2000

10-11

24762713

Transcript of Three Judge Panel
— Penalty Phase — Day 2 and
Verdict (Volume II)

07/26/2000

11-12

27142853
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DOCUMENT DATE | VOLUME PAGE(S)
Transcript Re: Defendant’s 01/06/2000 2 307-413
Motions
Verdict Forms — Three Judge 7/26/2000 12 28542869

Panel
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CERTIFICATE OF SERVICE

I hereby certify that on May 27, 2022, I electronically filed the
foregoing Appendix with the Nevada Supreme Court by using the
appellate electronic filing system. The following participants in the

case will be served by the electronic filing system:

Alexander G. Chen
Chief Deputy District Attorney
Clark County District Attorney’s Office

/s/ Celina Moore
Celina Moore

An employee of the Federal
Public Defender’s Office
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By (tuole ¢ |
CAROLE D'ALOIA  DEPUTY

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
Plaintiff,
-V§- Case No. C153154

_ Dept. No. V
DONTE JOHNSON, Docket H

Defendant.

INSTRUCTIONS TO THE JURY (INSTRUCTION NO. I)
MEMBERS OF THE JURY:

It is now my duty as judge to instruct you in the law that applies to this case. It is your
duty as jurors to follow these instructions and to apply the rules of law to the facts as you find
them from the evidence.

You must not be concerned with the wisdom of any rule of law stated in these
instructions. Regardless of any opinion you may have as to what the law ought to be, it would
be a violation of your oath to base a verdict upon any other view of the law than that given in

the instructions of the Court.
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INSTRUCTION NO. 2~
If, in these instructions, any rule, direction or idea is repeated or stated in different ways,
no emphasis thereon is intended by me and none may be inferred by you. For that reason, you
are not to single out any certain sentence or any individual point or instruction and ignore the
others, but you are to consider all the instructions as a whole and regard each in the light of all
the others.
The order in which the instructions are given has no significance as to their relative

importance.
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INSTRUCTION NO. }

An Indictment is but a formal method of accusing a person of a crime and is not of itself
any evidence of his guilt,

In this case, it is charged in an Inc_iictment that on or about the 14th day of August, 1998,
the Defendant committed the offenses as follows:
CQUNT I -BURGLARY WHILE IN POSSESSION OF A FIREARM

did, together with TERRELL COCHISE YOUNG and/or SIKIA LLAFAYETTE SMITH,
then and there wilfully, unlawfully, and feloniously enter, while in possession of a firearm, with
intent to commit larceny and/or robbery and/or murder, that certain building occupied by
MATHEW MOWEN and TRACEY GORRINGE and JEFFREY BIDDLE, located at 4825
Terra Linda Avenue, Las Vegas, Clark County, Nevada; the Defendant aiding or abetting
TERRELL COCHISE YOUNG and/or SIKIA LAFAYETTE SMITH by counsel and
encouragement and by entering into a course of conduct whereby the said Defendant arrived at
4825 Terra Linda Avenue with TERRELL COCHISE YOUNG and/or SIKIA LAFAYETTE
SMITH,; the said Defendant entering the residence with TERRELL COCHISE YOUNG and/or
SIKIA LAFAYETTE SMITH while Defendant and/or TERRELL COCHISE YOUNG and/or
SIKIA LAFAYETTE SMITH were in possession of a firearm or firearms; Defendant and/or
TERRELL COCHISE YOUNG and/or SIKIA LAFAYETTE SMITH binding MATHEW
MOWEN and TRACEY GORRINGE and JEFFREY BIDDLE and PETER TALAMENTEZ and
placing them on the floor of the residence; then Defendant and/or TERRELL COCHISE
YOUNG and/or SIKIA LAFAYETTE SMITH shooting at and into the body of the said
MATHEW MOWEN and TRACEY GORRINGE and JEFFREY BIDDLE and PETER
TALAMENTEZ with a firearm.
COUNTII - CONSPIRACY TO COMMIT ROBBERY AND/OR KIDNAPPING AND/OR

MURDER

did then and there meet with TERRELL COCHISE YOUNG, SIKIA LAFAYETTE

SMITH and/or another unknown individual, and between themselves, and each of them with

the other, wilfully, unlawfully, and feloniously conspire to commit a crime, to wit: robbery
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and/or kidnaping and/or murder, and in furtherance of said conspiracy, Defendant did commit
the acts as alleged in Counts III thru XIV of this indi'cttnent, together with TERRELL COCHISE
YOUNG and/or SIKIA LAFAYETTE SMITH, which acts are incorporated herein by this
reference as though fully set forth.
COUNT III - ROBBERY WITH USE OF A DEADLY WEAPON

did, together with TERRELL COCHISE YOUNG and/or SIKIA LAFAYETTE SMITH,
then and there wilfully, unlawfully, and feloniously, take personal property, to wit: lawful money
of the United States, from the person of JEFFREY BIDDLE, or in his presence or company, by
means of force or violence, or fear of injury to, and without the consent and against the will of
the said JEFFREY BIDDLE, said Defendant using a deadly weapon, to wit: a firearm, during
the commission of said crime; the Defendant aiding or abetting TERRELL COCHISE YOUNG
and/or SIKIA LAFAYETTE SMITH by counsel and encouragement and by entering into a
course of conduct whereby the said Defendant arrived at 4825 Terra Linda Avenue with
TERRELL COCHISE YOUNG and/or SIKIA LAFAYETTE SMITH; the said Defendant
entering the residence with TERRELL COCHISE YOUNG and/or SIKIA LAFAYETTE
SMITH while Defendant and/or TERRELL COCHISE YOUNG and/or SIKTA LAFAYETTE
SMITH were in possession of a firearm or firearms; Defendant and/or TERRELL COCHISE
YOUNG and/or SIKIA LAFAYETTE SMITH binding the said JEFFREY BIDDLE and placing
him on the floor of the residence; then Defendant and/or TERRELL COCHISE YOUNG and/or
SIKIA LAFAYETTE SMITH taking lawful money of the United States from the person of
JEFFREY BIDDLE and/or other persons in his presence or company; then Defendant and/or
TERRELL COCHISE YOUNG and/or SIKIA LAFAYETTE SMITH shooting at and into the
body of the said JEFFREY BIDDLE with a firearm.,
COUNT IV - ROBBERY WITH USE OF A DEADLY WEAPON

did, together with TERRELL COCHISE YOUNG and/or SIKIA LAFAYETTE SMITH,
then and there wilfully, unlawfully, and feloniously, take personal property, to wit: lawful money
of the United States, from the person of TRACEY GORRINGE, or in his presence or company,

by means of force or violence, or fear of injury to, and without the consent and against the will
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of the said TRACEY GORRINGE, said Defendant using a deadly weapon, to wit: a firearm,
during the commission of said crime; the Defendant aiding or abetting TERRELL COCHISE
YOUNG and/or SIKIA LAFAYETTE SMITH by counsel and encouragement and by entering
into a course of conduct whereby the said Defendant arrived at 4825 Terra Linda Avenue with
TERRELL COCHISE YOUNG and/or SIKIA LAFAYETTE SMITH; the said Defendant
entering the residence with TERRELL COCHISE YOUNG and/or SIKIA LAFAYETTE
SMITH while Defendant and/or TERRELL COCHISE YOUNG and/or SIKIA LAFAYETTE
SMITH were in possession of a firearm or firearms; Defendant and/or TERRELL COCHISE
YOUNG and/or SIKIA LAFAYETTE SMITH binding the said TRACEY GORRINGE and
placing him on the floor of the residence; then Defendant and/or TERRELL COCHISE YOUNG
and/or SIKIA LAFAYETTE SMITH taking lawful money of the United States from the person
of TRACEY GORRINGE and/or other persons in his presence or company; then Defendant
and/or TERRELL COCHISE YOUNG and/or SIKIA LAFAYETTE SMITH shooting at and into
the body of the said TRACEY GORRINGE with a firearm,
COUNT V - ROBBERY WITH USE OF A DEADLY WEAPON

did, together with TERRELL COCHISE YOUNG and/or SIKIA LAFAYETTE SMITH
then and there wilfully, unlawfully, and feloniously, take personal property, to wit: lawful money
of the United States, from the person of MATHEW MOWEN, or in his presence or company,
by means of force or violence, or fear of injury to, and without the consent and against the will
of the said MATHEW MOWEN, said Defendant using a deadly weapon, to wit: a firearm,
during the commission of said crime; the Defendant aiding or abetting TERRELL COCHISE
YOUNG and/or SIKIA LAFAYETTE SMITH by counsel and encouragement and by entering
into a course of conduct whereby the said Defendant arrived at 4825 Terra Linda Avenue with
TERRELL COCHISE YOUNG and/or SIKIA LAFAYETTE SMITH; the said Defendant
entering the residence with TERRELL COCHISE YOUNG and/or SIKIA LAFAYETTE
SMITH while Defendant and/or TERRELL COCHISE YOUNG and/or SIKIA LAFAYETTE
SMITH were in possession of a firearm or firearms; Defendant and/or TERRELL COCHISE
YOUNG and/or SIKIA LAFAYETTE SMITH binding the said MATHEW MOWEN and
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placing him on the floor of the residence; then Defendant and/or TERRELL COCHISE YOUNG
and/or SIKIA LAFAYETTE SMITH taking lawful money of the United States from the person
of MATHEW MOWEN and/or other persons in his presence or company; then Defendant and/or
TERRELL COCHISE YOUNG and/or SIKIA LAFAYETTE SMITH shooting at and into the
body of the said MATHEW MOWEN with a firearm. _
COUNT VI - ROBBERY WITH USE OF A DEADLY WEAPON

did, together with TERRELL COCHISE YOUNG and/or SIKIA LAFAYETTE SMITH
then and there wilfully, unlawfully, and feloniously, take personal property, to wit: lawful money
of the United States, from the petson of PETER TALAMENTEZ, or in his presence or company,
by means of force or violence, or fear of injury to, and without the consent and against the will
of the said PETER TALAMENTEZ, said Defendant using a deadly weapon, to wit: a firearm,
during the commission of said critne; the Defendant aiding or abetting TERRELL COCHISE
YOUNG and/or SIKIA LAFAYETTE SMITH by counsel and encouragement and by entering
into a course of conduct whereby the said Defendant arrived at 4825 Terra Linda Avenue with
TERRELL COCHISE YOUNG and/or SIKIA LAFAYETTE SMITH; the said Defendant
entering the residence with TERRELL COCHISE YOUNG and/or SIKIA LAFAYETTE
SMITH while Defendant and/or TERRELL COCHISE YOUNG and/or SIKIA LAFAYETTE
SMITH were in possession of a firearm or firearms; Défendant and/or TERRELL COCHISE
YOUNG and/or SIKIA LAFAYETTE SMITH binding the said PETER TALAMENTEZ and
placing him on the floor of the residence; then Defendant and/or TERRELL COCHISE YOUNG
and/or SIKIA LAFAYETTE SMITH taking lawful money of the United States from the person
of PETER TALAMENTEZ and/or other persons in his presence or company; then Defendant
and/or TERRELL COCHISE YOUNG and/or SIKIA LAFAYETTE SMITH shooting at and into
the body of the said PETER TALAMENTEZ with a firearm.
COUNT VII - FIRST DEGREE KIDNAPPING WITH USE OF A DEADLY WEAPON

did, together with TERRELL COCHISE YOUNG and/or SIKIA LAFAYETTE SMITH
wilfully, unlawfully, feloniously, and without authority of law, seize, confine, inveigle, entice,

decoy, abduct, conceal, kidnap, or carry away JEFFREY BIDDLE, a human being, with the
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intent to hold or detain the said JEFFREY BIDDLE, against his will, and without his consent,
for the purpose of committing robbery and/or murder, said Defendant and/or TERRELL
COCHISE YOUNG and/or SIKIA LAFAYETTE SMITH using a deadly weapon, to wit: a
firearm during the commission of said crime; the Defendant aiding or abetting TERRELL
COCHISE YOUNG and/or SIKIA LAFAYETTE SMITH by counsel and encouragement and
by entering into a course of conduct whereby the said Defendant arrived at 4825 Terra Linda
Avenue with TERRELL COCHISE YOUNG and/or SIKIA LAFAYETTE SMITH; the said
Defendant entering the residence with TERRELL COCHISE YOUNG and/or SIKIA
LAFAYETTE SMITH while Defendant and/or TERRELL COCHISE YOUNG and/or SIKTA
LAFAYETTE SMITH were in possession of a firearm or firearms; Defendant and/or TERRELL
COCHISE YOUNG and/or SIKIA LAFAYETTE SMITH binding the said JEFFREY BIDDLE
and placing him on the floor of the residence for the purpose of committing robbery and/or
murder; then Defendant and/or TERRELL COCHISE YOUNG and/or SIKIA LAFAYETTE
SMITH shooting at and into the body of the said JEFFREY BIDDLE with a firearm,
COUNT VIII - FIRST DEGREE KIDNAPPING WITH USE OF A DEADLY WEAPON

did, together with TERRELL COCHISE YOUNG and/or SIKIA LAFAYETTE SMITH,
wilfully, unlawfully, feloniously, and without authority of law, seize, confine, inveigle, entice,
decoy, abduct, conceal, kidnap, or carry away MATHEW MOWEN, a human being, with the
intent to hold or detain the said MATHEW MOWEN, against his will, and without his consent,
for the purpose of committing robbery and/or murder, said Defendant and/or TERRELL
COCHISE YOUNG and/or SIKIA LAFAYETTE SMITH using a deadly weapon, to wit: a
firearm during the commission of said crime; the Defendant aiding or abetting TERRELL
COCHISE YOUNG and/or SIKIA LAFAYETTE SMITH by counsel and encouragement and
by entering into a course of conduct whereby the said Defendant arrived at 4825 Terra Linda
Avenue with TERRELL COCHISE YOUNG and/or SIKIA LAFAYETTE SMITH, the said
Defendant entering the residence with TERRELL COCHISE YOUNG and/or SIKIA
LAFAYETTE SMITH while Defendant and/or TERRELL COCHISE YOUNG and/or SIKIA
LAFAYETTE SMITH were in possession of a firearm or firearms; Defendant and/or TERRELL |
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COCHISE YOUNG and/or SIKIA LAFAYETTE SMITH binding the said MATHEW MOWEN
and placing him on the floor of the residence for the purpose of committing robbery and/or
murder; then Defendant and/or TERRELL COCHISE YOUNG and/or SIKIA LAFAYETTE
SMITH shooting at and into the body of the said MATHEW MOWEN with a firearm.
CQUNT IX - FIRST DEGREE KIDNAPPING WITH USE OF A DEADLY WEAPON

did, together with TERRELL COCHISE YOUNG and/or SIKIA LAFAYETTE SMITH,
wilfully, unlawfully, feloniously, and without authority of law, seize, confine, inveigle, entice,
decoy, abduct, conceal, kidnap, or carry away TRACEY GORRINGE, a human being, with the
intent to hold or detain the said TRACEY GORRINGE, against his will, and without his consent,
for the purpose of committing robbery and/or murder, said Defendant and/or TERRELL
COCHISE YOUNG and/or SIKIA LAFAYETTE SMITH using a deadly weapon, to wit: a
firearm during the commission of said crime; the Defendant aiding or abetting TERRELL
COCHISE YOUNG and/or SIKIA LAFAYETTE SMITH by counsel and encouragement and
by entering into a course of conduct whereby the said Defendant arrived at 4825 Terra Linda
Avenue with TERRELL COCHISE YOUNG and/or SIKIA LAFAYETTE SMITH,; the said
Defendant entering the residence with TERRELL COCHISE YOUNG and/or SIKIA
LAFAYETTE SMITH while Defendant and/or TERRELL COCHISE YOUNG and/or SIKIA
LAFAYETTE SMITH were in possession of a firearm or firearms; Defendant and/or TERRELL
COCHISE YOUNG and/or SIKIA LAFAYETTE SMITH binding the said TRACEY
GORRINGE and placing him on the floor of the residence for the purpose of committing
robbery and/or murder; then Defendant and/or TERRELL COCHISE YOUNG and/or SIKIA
LAFAYETTE SMITH shooting at and into the body of the said TRACEY GORRINGE with a
firearm.
COQUNT X - FIRST DEGREE KIDNAPPING WITH USE OF A DEADLY WEAPON

did, together with TERRELL COCHISE YOUNG and/or SIKIA LAFAYETTE SMITH,
wilfully, unlawfully, feloniously, and without authority of law, seize, confine, inveigle, entice,
decoy, abduct, conceal, kidnap, or carty away PETER TALAMENTEZ, a human being, with the
intent to hold or detain the said PETER TALAMENTEZ, against his will, and without his
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consent, for the purpose of committing robbery and/or murder, said Deféndant and/or TERRELL
COCHISE YOUNG and/or SIKIA LAFAYETTE SMITH using a deadly weapon, to wit: a
firearm during the commission of said crime; the Defendant aiding or abetting TERRELL
COCHISE YOUNG and/or SIKIA LAFAYETTE SMITH by counsel and encouragement and
by entering into a course of conduct whereby the said Defendant arrived at 4825 Terra Li.nda
Avenue with TERRELL COCHISE YOUNG and/or SIKIA LAFAYETTE SMITH; the said
Defendant entering the residence with TERRELL COCHISE YOUNG and/or SIKIA
LAFAYETTE SMITH while Defendant and/or TERRELL COCHISE YOUNG and/or SIKIA
LAFAYETTE SMITH were in possession of a firearm or firearms; Defendant and/or TERRELL
COCHISE YOUNG and/or SIKIA LAFAYETTE SMITH binding the said PETER
TALAMENTEZ and placing him on the floor of the residence for the purpose of committing
robbery and/or murder; then Defendant and/or TERRELL COCHISE YOUNG and/or SIKTA
LAFAYETTE SMITH shooting at and into the body of the said PETER TALAMENTEZ with
a firearm.

COUNT XI - MURDER WITH USE OF A DEADLY WEAPON (OPEN MURDER)

did, together with TERRELL COCHISE YOUNG and/or SIKIA LAFAYETTE SMITH,
then and there wilfully, feloniously, without authority of law, and with premeditation and
deliberation, and with malice aforethought, kill JEFFREY BIDDLE, a human being, by shooting
at and into the body of said JEFFREY BIDDLE, with a deadly weapon, to wit: a firearm, the said
Defendants being responsible under the following theories of criminal liability, to wit: 1)
Premeditation and Deliberation; 2) Felony Murder, Defendant and/or TERRELL COCHISE
YOUNG and/or SIKIA LAFAYETTE SMITH committing the murder in the perpetration or
attempted perpetration of kidnaping and/or robbery; 3) Aiding or Abetting, the Defendant aiding
or abetting TERRELL COCHISE YOUNG and/or SIKIA LAFAYETTE SMITH by counsel and
encouragement and by entering into a course of conduct whereby the said Defendant arrived at
4825 Terra Linda Avenue with TERRELL COCHISE YOUNG and/or SIKIA LAFAYETTE
SMITH; the said Defendant entering the residence with TERRELL COCHISE YOUNG and/or
SIKIA LAFAYETTE SMITH while Defendant and/or TERRELL COCHISE YOUNG and/or
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SIKIA LAFAYETTE SMITH were in possession of a firearm; Defendant and/or TERRELL
COCHISE YOUNG and/or SIKIA LAFAYETTE SMITH binding the victim and placing him
on the floor of the residence; Defendant and/or TERRELL COCHISE YOUNG and/or SIKIA
LAFAYETTE SMITH shooting at and into the body of the said JEFFREY BIDDLE with a
firearm; 4) Conspiracy, by the said Defendant acting pursuant to a conspiracy to commit robbery
and/or kidnaping and/or murder with TERRELL COCHISE YOUNG and/or SIKIA
LAFAYETTE SMITH, whereby the said Defendant entered the residence with TERRELL
COCHISE YOUNG and/or SIKIA LAFAYETTE SMITH while Defendant and/or TERRELL
COCHISE YOUNG and/or SIKIA LAFAYETTE SMITH were in possession of a fircarm or
firearms; Defendant and/or TERRELL COCHISE YOUNG and/or SIKIA LAFAYETTE

SMITH binding the said JEFFREY BIDDLE and placing him on the floor of the residence; then
Defendant and/or TERRELL COCHISE YOUNG and/or SIKIA LAFAYETTE SMITH shooting

at and into the body of the said JEFFREY BIDDLE with the firearm or firearms.

COUNT XII - MURDER WITH USE OF A DEADLY WEAPON (OPEN MURDER)

did, together with TERRELL COCHISE YOUNG and/or SIKIA LAFAYETTE SMITH,
then and there wilfully, feloniously, without authority of law, and with premeditation and
deliberation, and with malice aforethought, kill TRACEY GORRINGE, a human being, by
shooting at and into the body of said TRACEY GORRINGE, with a deadly weapon, to wit: a
firearm, the said Defendant being responsible under the following theories of criminal liability,
to wit: 1) Premeditation and Deliberation; 2) Felony Murder, Defendant and/or TERRELL
COCHISE YOUNG and/or SIKIA LAFAYETTE SMITH committing the murder in the
perpetration or attempted perpetration of robbery and/or kidnéping; 3) Aiding or Abetting, the
Defendant aiding or abetting TERRELL COCHISE YOUNG and/or SIKIA LAFAYETTE
SMITH by counsel and encouragement and by entering into a course of conduct whereby the
said Defendant arrived at 4825 Terra Linda Avenue with TERRELL COCHISE YOUNG and/or
SIKIA LAFAYETTE SMITH; the said Defendant entering the residence with TERRELL
COCHISE YOUNG and/or SIKIA LAFAYETTE SMITH While Defendant and/or TERRELL
COCHISE YOUNG and/or SIKIA LAFAYETTE SMITH were in possession of a firearm;

AA08440



=~ < e N = - P

[ I S N T S T O O o o o T T S S
0 ~1 O U B W N = O W e Y R WO e

Defendant and/or TERRELL COCHISE YOUNG and/or SIKIA LAFAYETTE SMITH binding
the victim and placing him on the floor of the residence; Defendant and/or TERRELL COCHISE
YOUNG and/or SIKIA LAFAYETTE SMITH shooting at and into the body of the said
TRACEY GORRINGE with a firearm; 4) Conspiracy, by the said Defendant acting pursuant to
a conspiracy to commit robbery and/or kidnaping and/or murder with TERRELL COCHISE
YOUNG and/or SIKIA LAFAYETTE SMITH, whereby the said Defendant entered the
residence with TERRELL COCHISE YOUNG and/or SIKIA LAFAYETTE SMITH while
Defendant and/or TERRELL COCHISE YOUNG and/or SIKIA LAFAYETTE SMITH were
in possession of a firearm or firearms; Defendant and/or TERRELL COCHISE YOUNG and/or
SIKIA LAFAYETTE SMITH binding the said TRACEY GORRINGE and placing him on the
floor of the residence; then Defendant and/or TERRELL COCHISE YOUNG and/or SIKIA
LAFAYETTE SMITH shooting at and into the body of the said TRACEY GORRINGE with the
firearm or firearms. |

COUNT XIII - MURDER WITH USE OF A DEADLY WEAPON (OPEN MURDER)

did, together with TERRELL COCHISE YOUNG and/or SIKIA LAFAYETTE SMITH,
then and there wilfully, feloniously, without authority of law, and with premeditation and
deliberation, and with malice aforethought, kill MATHEW MOWEN, a human being, by
shooting at and into the body of said MATHEW MOWEN, with a deadly weapon, to wit: a
firearm, the said Defendant being responsible under the following theories of criminal lability,
to wit: 1) Premeditation and Deliberation; 2) Felony Murder, Defendant and/or TERRELL
COCHISE YOUNG and/or SIKIA LAFAYETTE SMITH committing the murder in the
perpetration or attempted perpetratidn of kidnaping and/or robbery; 3) Aiding or Abetting, the
Defendant aiding or abetting TERRELL COCHISE YOUNG and/or SIKIA LAFAYETTE
SMITH by counsel and encouragement and by entering into a course of conduct whereby the
said Defendant arrived at 4825 Terra Linda Avenue with TERRELL COCHISE YOUNG and/or
SIKIA LAFAYETTE SMITH; the said Defendant entering the residence with TERRELL
COCHISE YOUNG and/or SIKIA LAFAYETTE SMITH while Defendant and/or TERRELL
COCHISE YOUNG and/or SIKIA LAFAYETTE SMITH were in possession of a firearm;
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Defendant and/or TERRELL COCHISE YOUNG and/or SIKIA LAFAYETTE SMITH binding
the victim and placing him on the floor of the residence; Defendant and/or TERRELL COCHISE
YOUNG and/or SIKIA LAFAYETTE SMITH shooting at and into the body of the said
MATHEW MOWEN with a firearm; 4) Conspiracy, by the said Defendant acting pursuant to
a conspiracy to commit robbery and/or kidnaping and/or murder with TERRELL COCHISE
YOUNG and/or SIKIA LAFAYETTE SMITH, whereby the said Defendant entered the
residence with TERRELL COCHISE YOUNG and/or SIKIA LAFAYETTE SMITH while
Defendant and/or TERRELL COCHISE YOUNG and/or SIKIA LAFAYETTE SMITH were
in possession of a firearm or firearms; Defendant and/or TERRELL COCHISE YOUNG and/or
SIKIA LAFAYETTE SMITH binding the said MATHEW MOWEN and placing him on the
floor of the résidence; then Defendant and/or TERRELL COCHISE YOUNG and/or SIKIA
LA.FAYETTE SMITH shooting at and into. the body of the said MATHEW MOWEN with the
firearm or firearms.

COUNT XIV - MURDER WITH USE OF A DEADLY WEAPON (OPEN MURDER)

did, together with TERRELL COCHISE YOUNG and/or SIKIA LAFAYETTE SMITH,
then and there wilfully, feloniously, without authority of law, and with premeditation and
deliberation, and with malice aforethought, kill PETER TALAMENTEZ, a human being, by
shooting at and into the body of said PETER TALAMENTEZ, with a deadly weapon, to wit: a
firearm, the said Defendant being responsiblle under the following theories of criminal liability,
to wit: 1) Premeditation and Deliberation; 2) Felony Murder, Defendant and/or TERRELL
COCHISE YOUNG and/or SIKIA LAFAYETTE SMITH committing the murder in the
perpetration or attempted perpetration of robbery and/or kidnaping; 3) Aiding or Abetting, the
Defendant aiding or abetting TERRELL COCHISE YOUNG and/or SIKIA LAFAYETTE
SMITH by counsel and encouragement and by entering into a course of conduct whereby the
said Defendant arrived at 4825 Terra Linda Avenue with TERRELL COCHISE YOUNG and/or
SIKIA LAFAYETTE SMITH; the said Defendant entering the residence with TERRELL
COCHISE YOUNG and/or SIKIA LAFAYETTE SMITH while Defendant and/or TERRELL
COCHISE YOUNG and/or SIKIA LAFAYETTE SMITH were in possession of a firearm;
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Defendant and/or TERRELL COCHISE YOUNG and/or SIK.IA LAFAYETTE SMITH binding
the victim and placing him on the floor of the residence; Defendant and/or TERRELL COCHISE
YOUNG and/or SIKIA LAFAYETTE SMITH shooting at and into the body of the said PETER |
TALAMENTEZ with a firearm; 4) Conspiracy, by the said Defendant acting pursuant to a
conspiracy to commit robbery and/or kidnaping and/or murder with TERRELL COCHISE
YOUNG and/or SIKIA LAFAYETTE SMITH, whereby the said Defendant entered the
residence with TERRELL COCHISE YOUNG and/or SIKIA LAFAYETTE SMITH while
Defendant and/or TERRELL COCHISE YOUNG and/or SIKIA LAFAYETTE SMITH were
in possession of a firearm or firearms; Defendant and/or TERRELL COCHISE YOUNG and/or
SIKIA LAFAYETTE SMITH binding the said PETER TALAMENTEZ and placing him on the
floor of the residence; then Defendant and/or TERRELL COCHISE YOUNG and/or SIKIA
LAFAYETTE SMITH shooting at and into the body of the said PETER TALAMENTEZ with
the firearm or firearms. '

It is the duty of the jury to apply the rules of law contained in these instructions to the
facts of the case and determine whether or not the Defendant is guilty of one or more of the
offenses charged.

Each charge and the evidence pertaining to it should be considered separately. The fact
that you may find the defendant guilty or not guilty as to one of the offenses charged should not

control your verdict as to any other offense charged.
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INSTRUCTION NO.

To constitute the crime charged, there must exist a union or joint operation of an act
forbidden by law and an intent to do the act.

The intent with which an act is done is shown by the facts and circumstances surrounding
the case.

Do not confuse intent with motive. Motive is what prompts a person to act. Intent refers
only to the state of mind with which the act is done.

Motive is not an element of the crime charged and the State is not required to prove a
motive on the part of the Defendant in order to convict. However, you may consider evidence

of motive or lack of motive as a circumstance in the case.
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| INSTRUCTIONNO. .S

The Defendant is presumed innocent unless the contrary is proved. This presumption
places upon the State the burden of proving beyond a reasonable doubt every material element
of the crime charged and that the Defendant is the person who committed the offense.

A reasonable doubt is one based on reason. It is not mere possible doubt but is such a
doubt as would govern or control a person in the more weighty affairs of life. If the minds of
the jurors, after the entire comparison and consideration of all the evidence, are in such a
condition that they can say they feel an abiding conviction of the truth of the charge, there is not
a reasonable doubt. Doubt to be reasonable must be actual, not mere possibility or speculation.

If you have a reasonable doubt as to the guilt of the Defendant, he is entitled to a verdict
of not guilty. |
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INSTRUCTION NO. 2

It is a constitutional right of a defendant in a criminal trial that he may not be
compelled to testify. Thus the decision as to whether he should testify is left to the defendant
on the advice and counsel of his attorney, You must not draw any inference of guilt from the
fact that he does not testify, nor should this fact be discussed by you or enter into your

deliberations in any way.
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INSTRUCTION NO. F) b

If the evidence in this case is subject to two constructions of interpretation, each of
which appears to you to be reasonable, and one of which points tfthe guilt of the defendant,
and the other to innocence, it is your duty, to adopt the interpretation which will admit of the
defendant’s intnocence, and reject that which points to guilt,

You will notice the rule applies only when both of the two possible opposing
conclusions appear to you to be reasonable. If, on the other hand, ene of the possible
conclusions should appear to you to be reasonable and the other to be unreasonable, it would
be your duty to adhere to the reasonable deduction and to reject the unreasonable, bearing in
mind, however, even if the reasonable deduction points to defendant’s guilt, the entire proof

must be beyond a reasonable doubt to support a verdict of guilty.
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, INSTRUCTION NO. ’é
You are here to determine the guilt or innocence of the Defendant from the evidence in
the case. You are not called upon to return a verdict as to the guilt or innocence of any other
person. So, if the evidence in the case convinces you beyond a reasonable doubt of the guilt of

the Defendant, you should so find, even though you may believe one or more persons are also

guilty.
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INSTRUCTION NO. 2

The evidence which you are to consider in this case consists of the testimony of the
witnesses, the exhibits, and any facts admitted or agreed to by counsel.

There are two types of evidence; direct and circumstantial. Direct evidence is the
testimony of a person who claims to have personal knowledge of the commission of the crime
which has been charged, such as an éyewitness. Circumstantial evidence is the proof of a chain
of facts and circumstances which tend to show whether the Defendant is guilty or not guilty.
The law makes no distinction between the weight to be given either direct or circumstantial
evidence. Therefore, all of the evidence in the case, including the circumstantial evidence,
should be considered by you in arriving at your verdict.

Statements, arguments and opinions of counsel are not evidence in the case, However,
if the attorneys stipulate to the existence of a fact, you must accept the stipulation as evidence
and regard that fact as proved.

You must not speculate to be true any insinuations suggested by a question asked a
witness. A question is not evidence and may be considered only as it supplies meaning to the
answer, |

You must disregard any evidence to which an objection was sustained by the court and
any evidence ordered stricken by the court.

Anything you may have seen or heard outside the courtroom is not evidence and must also

be disregarded.
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INSTRUCTION NO. é

Every person who, either by day or by night, enters any. house, apartment or other building
with the intent to commit larceny, assault or battery, or any felony, therein is guilty of
“Burglary.”

Larceny is defined as the stealing, taking and carrying away of personal goods or property
of another with specific intent to permanently deprive the owner thereof.

Assault is defined as an unlawful attempt, coupled with a present ability to commit a
violent injury on a person.

Battery is any willful and unlawful use of force or violence upon a person.

The person who unlawfully enters into the aforementioned may reasonably be inferred
to have entered with the intent to commit larceny, assault or battery , or any felony, unless the
unlawful entry is explained by evidence satisfactory to the jury to have been made without

criminal intent.
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INSTRUCTION NO. 6]-

Every person who, in the commission of a burglary, commits any other crime, may be

prosecuted for each crime separately.
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To prove an entry in establishing the crime of Burglary, the prosecution need only show

an entry without the consent of the possessor of the house, room or apartment. Force or a

"breaking", as such, is not a necessary element of the crime.

INSTRUCTIONNO. _/ ¥
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INSTRUCTION NO. _//

A conspiracy is an agreement or mutual understanding between two or more persons to
commit a crime. To be guilty of conspiracy, a defendant must intend to commit, or to aid in the
commission of, the specific crime agreed to. The crime is the agreement to do something

unlawful; it does not matter whether it was successful or not.

AA08453




o 00 3 N bW e

NN N NN RN NN N b e e e e el i
00 ~J & AR W N = OO 0 N R W= o

INSTRUCTION NO, /2— _

Where two or more individuals join together in a common design to commit any unlawful

act, each is criminally responsible for the acts of his confederates committed in furtherance of
the common design. In contemplation of law, the act of one is the act of all. Every conspirator
is legally responsible for an act of a co-conspirator that follows as one of the probable and
natural consequences of the object of the conspiracy even if it was not intended as part of the

original plan and even if he was not present at the time of the commission of such act.
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INSTRUCTION NO. /_3_

Where the purpose of the conspiracy is to commit a dangerous felony, each member runs

the risk of having the venture end in homicide, even if he has forbidden the others to make use
of deadly force. Hence, each is guilty of murder if one of them commits homicide in the

perpetration of an agreed-upon robbery or attempted perpetration of said offense.
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INSTRIJCTION NO. _/_L,L__

It is not necessary in proving a conspiracy to show a meeting of the alleged conspirators
or the making of an express or formal agreement. The formation and existence of a conspiracy
may be inferred from all circumstances tending to show the common intent and may be proved
in the same way as any other fact may be proved, either by direct testimony of the fact or by

circumstantial evidence, or by both direct and circumstantial evidence.

AA08456




o o ~1 N W b W N

NN RN NN NN R e e e e e ek e =
® 9 & U A VR = & v NN kW=

INSTRUCTION NO. /S _
Whenever there is slight evidence that a conspiracy existed, and that the defendant was
one of the members of the conspiracy, then the statements and the acts by any member of the |
conspiracy may be considered by the jury as evidence in the case as to the defendant. This is
true even though the statements and acts may have occurred in the absence and without the
knowledge of the defendant, provided such statements and acts were knowingly made and done
during the continuance of such conspiracy, and in furtherance of some object or purpose of the

conspiracy.

AA08457




O 0 3 N R W -

| I o S e N S T T T T e T
o ~1 N R W N = O D0~ O s W R e O

o ®
INSTRUCTION NO. / é

Once a person joins a conspiracy, that person remains a member until he withdraws from
it. A person can withdraw from a conspiracy by taking some positive action which disavowed
or defeated the purpose of the conspiracy. It is not enough if the evidence shows that the

defendant merely ceased his own activities in furtherance of the conspiracy.
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INSTRUCTION NO. 7

Where two or more persons are accused of committing a crime together, their guilt may
be established without proof that each personally did every act constituting the offense charged.

All persons concerned in the commission of a crime who either directly or actively
commit the act constituting the offense or who knowingly and with criminal intent aid and abet
in its commission or, whether presént or not, who advise and encourage its commission, are
regarded by the law as principals in the crime thus committed and are equally guilty thereof.

To aid and abet is to assist or support the efforts of another in the commission of a crime.

A person aids and abets the commission of a crime if he knowingly and with criminal
intent aids, promotes, encourages or instigates by act or advice, or by act and advice, the
commission of such crime.

The state is not required to prove precisely which defendant actually committed the crime

and which defendant aided and abetted.
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INSTRUCTION NO. / J

The presence of one at the commission of a crime of another is evidence which can be
considered in determining whether or not he is guilty of aiding or abetting, as well as the
defendant’s presence, companionship, and conduct before, during and after the participation in

the criminal act.
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INSTRUCTION NO. _/ é

Mere presence at the scene of the crime and knowledge that a crime is being committed
are not sufficient to establish that the defendant aided and abetted the crime, unless you find
beyond a reasonable doubt that the defendant is a participant and not merely a knowing

spectator,
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INSTRUCTION NO. £ &

Evidence that a person was in the company or associated with one or more other persons

alleged or proven to have been members of a conspiracy is not, in itself, sufficient to prove that

such person was a member of the alleged conspiracy.
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INSTRUCTIONNO. 2./

Robbery is the unlawful taking of personal property from the person of another, or in his
presence, against his will, by means of force or violence or fear of injury, immediate or future,
to his person or property. Such force or fear must be used to obtain or retain possession of the
property, or to prevent or overcome resistance to the taking, in either of which cases the degree

of force is immaterial.

The value of property or money taken is not an element of the crime of Robbery, and it

is only necessary that the State prove the taking of some property or money.
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INSTRUCTION NO. 2 2—

If you find the defendant guilty of robbery, you must also determine whether or not a

deadly weapon was used in the commission of this crime.

AA08464




R e e~ T T R - O VO R N

[\ T N T N T - T N T N T N N T N R e S e N e T e T e T e Y
o ~1 N Lth B W N = O N e -1y tth B W N = O

INSTRUCTION NOZ2=3
A deadly weapon is any instrument which, if used in the ordinary manner contemplated
by its design and construction, will or is likely to cause substantial bodily harm or death; or any
weapon or device, instrument, material or substance which, under the circumstances in which
it is used, attempted to be used or threatened to be used, is readily capable of causing substantial
bodily harm or death.

You are instructed that a firearm is a deadly weapon.
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INSTRUCTION NO. _% Y

If more than one person commits a robbery, and one of them uses a deadly weapon in the

commission of that robbery, each may be convicted of Robbery With Use of a Deadly Weapon,

even though he did not personally himself use the weapon.
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INSTRUCTIONNO., 2.5

If you find beyond a reasonable doubt that the defendant committed Robbery With the
Use of a Deadly Weapon, then you are instructed that the verdict of Robbery With the Use of
a Deadly Weapon is the appropriate verdict.

If, however, you find that a deadly weapon was not used in the commission of the
Robbery, but you do find that a Robbery was committed, then you are instructed that the verdict
of Robbery Without the Use of a Deadly Weapon is the appropriate verdict.

You are instructed that you cannot return a verdict of both Robbery With the Use of a
Deadly Weapon and Robbery Without the Use of a Deadly Weapon.
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INSTRUCTION NO. i

Kidnapping is of two degrees-First Degree Kidnapping and Second Degree Kidnapping.
Second Degree Kidnapping is a lesser included offense of First Degree Kidnapping.

Every person who willfully seizes, confines, inveigles, entices, decoys, abducts, conceals,
kidnaps or carries away any person by any means whatsoever with the intent to hold or detain,
or who holds or detains, the person. for:

1) ransom, or reward; or

2) the purpose of committing sexual assault, extortion or robbery upon or from the
person; or

3) the purpose of killing the person or inflicting substantial bodily harm upon him; or

4) to exact from relatives, friends, or any other person any money or valuable thing for
the return or disposition of the kidnaped person is guilty of Kidnapping in the First Degree.

Every person who wilfully and without authority of law seizes, inveigles, takes, carries
away or kidnaps another person with the intent to keep the person secretly imprisoned within the
state, or for the purpose of conveying the person out of the state without authority of law, or in
any manner held to service or detained against his will, is guilty of kidnapping in the second
degree.

It is the fact, not the distance of forcible movement of the victim that constitutes
kidnapping. However, a charge of kidnapping and an associated offense will lie only where
movement of the victim is over and above that required to complete the associated crime
charged.

When associated with a charge of robbery, kidnapping does not occur if the movement
is incidental to the robbery and does not increase the risk of harm over and above that necessarily

present in the commission of such offense.
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INSTRUCTION NO. Z- 7

The crime of Kidnapping in the First Degree, as charged in this case, is a specific intent
crime, A specific intent, as the term implies, means more than the general intent to commit the
act. To establish specific intent the state must prove that the defendant knowingly did the act
which the law forbids, purposely intending to violate that law.

An act is "knowingly" done if done voluntarily and intentionally, and not because of
mistake or accident or other innocent reason.

The intention or purpose for which the victim was held against his will is a question of
fact to be determined by your consideration of the evidence. The intention may be inferred from
the defendant's conduct or the conduct of the defendant’s co-conspirators and all other

circumstances.
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INSTRUCTION NO. Qg)

In order to find the defendant guilty of Kidnaping, the evidence of kidnaping must
include either:

(1) an element of movement; or

(2) physical restraint; or

(3) restraint which increases the risk of harm to the victim or has an independant

purpose and significance.
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INSTRUCTION NOwZ75
If the movement of the victim appears to have been incidental to the robbery and
without an increase in danger to them,; if their detention was only for the short period of time

necessary to consummate the robbery, no kidnaping will have occurred.
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INSTRUCTION NOY&# 27

If you find the defendant guilty of Kidnapping, you must also determine whether he is
guilty of First or Second Degree and whether or not a deadly weapon was used in the

commission of this crime.
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INSTRUCTION NO. 3@_

You are instructed that you cannot return a verdict of both First Degree Kidnapping with

the use of a Deadly Weapon and First Degree Kidnapping without the use of a Deadly Weapon.

The same instruction applies to Second Degree Kidnapping.
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INSTRUCTION NO. 3 k

In this case the defendant is accused in an Indictment alleging an open charge of murder.
This charge includes and encompasses murder of the first degree, murder of the second degree,
and voluntary manslaughter.

The jury must decide if the defendant is guilty of any offense and, if so, of which offense.
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INSTRUCTION NO. 32~

Murder of the first degree is murder which is perpetrated by means of any kind of wiltful,

deliberate, and premeditated killing. All three elements--willfulness, deliberation, and

premeditation--must be proven beyond a reasonable doubt before an accused can be convicted

of first-degree murder.
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INSTRUCTION NO. %

Willfulness is the intent to kill. There need be no appreciable space of time between

formation of the intent to kill and the act of killing.
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INSTRUCTION NO. % J fz

Deliberation is the process of determining upon a course of action to kill as a result of
thought, including weighing the reasons for and against the action and considering the

consequences of the action.
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INSTRUCTION NO. Q? 5

A deliberate determination may be arrived at in a short period of time. But in all cases the
determination must not be formed in passion, or if formed in passion, it must be carried out after
there has been time for the passion to subside and deliberation to occur. A mere unconsidered

and rash impulse is not deliberate, even though it includes the intent to kill.
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INSTRUCTION NO.Z_)_L_

Premeditation is a design, a determination to kill, distinctly formed in the mind by the

time of the killing.
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INSTRUCTION NO. i 2

Premeditation need not be for a day, an hour, or even a minute. It may be as instantaneous
as successive thoughts of the mind. For if the jury believes from the evidence that the act
constituting the killing has been preceded by and has been the result of premeditation, no matter

how rapidly the act follows the premeditation, it is premeditated.

AA08480




O 0 1 N R W N e

NS - T - T Y TN G S N T N I 5 i s B L o e e B e ey
00 ~1 O th A W P = © Y 0 1 G ok WM = O

® ®
INSTRUCTION NO., 52

The law does not undertake to measure in units of time the length of the period during
which the thought must be pondered before it can ripen into an intent to kill which is truly
deliberate and premeditated. The time will vary with different individuals and under varying

circumstances.

AA08481




[y

G0 2 N G B W N

[\®] [\ (> [\®] [\ [\®] [\ | ] |\ e — — _— — — — —_
o~ Oy th b W N = OO 0 1N Lt R W N

—
<o

® @
INSTRUCTION NO. 3 /1

The true test is not the duration of time, but rather the extent of the reflection. A cold,
calculated judgment and decision may be arrived at in a short period of time, but a mere
unconsidered and rash impulse, even though it includes an intent to kill, is not deliberation and

premeditation as will fix an unlawful killing as murder of the first degree.
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INSTRUCTION NO. _ZD‘___

There is a kind of murder which carries with it conclusive evidence of premeditation and
malice aforethought. This class of murder is murder committed in the perpetration, or attempted
perpetration, of robbery and/or kidnapping. Therefore, a killing which is committed in the
perpetration, or attempted perpetration, of robbery and/or kidnapping is deemed to be murder
of the first degree, whether the killing was intentional or unintentional or accidental. This is

called the Felony-Murder rule.
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INSTRUCTION NO. 2 ’Z

Under the Felony Murder rule, in determining whether the killing was committed during
the perpetration or attempted pérpetration of a robbery and/or kidnapping a test of causation is
applied.

Such causation requires that the killing be linked to or part of the series of incidents so
as to be one continuous transaction.

The robbery begins the moment the defendant(s) by force or violence or fear of injury
places the victim(s) under his fearful domination in an effort to obtain money or property of the
victim(s). The robbery continues so long as the victim(s) is subjected to the force or violence

or fear of injury originally applied.
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INSTRUCTION NO. L/_

All verdicts returned in this case must be unanimous. In considering the offense of
Murder of the First Degree, however, you need not be unanimous in finding that the murder was
premeditated and deliberate, or that it was perpetrated in the course and furtherance of the
perpetration of or attempted perpetration of robbery and/or kidnapping with or without a deadly
weapon. Itis sufficient that each of you finds, beyond a reasonable doubt, that the murder, under

either theory, was murder of the first degree.
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INSTRUCTION NO. 4/ 3

A Murder which is not Murder in the First Degree is Murder of the Second Degree.

The distinguishing feature between first and second degree murder is the presence or
absence of premeditation and deliberation. If the unlawful killing is done with malice, but
without deliberation and premeditation, that is, without the wilful, deliberate and premeditated
intent to take life which is an essential element of First Degree Murder, then the offense is
Murder of the Second Degree.

In practical application this means that the unlawful killing of a human being with malice
aforethought, but without a deliberately formed and premeditated intent to kill, is Murder of the
Second Degree.

If you believe from the evidence beyond a reasonable doubt that the defendant is guilty
of Murder, and there is in your minds a reasonable doubt as to which of the two degrees he is
guilty, he must be convicted of the lesser offense which is Murder of the Second Degree.

Should you find that the defendant did not commit Murder of either the First or Second
degree but believe beyond a reasonable doubt that he is responsible for the homicide, you must

determine if that killing was manslaughter.
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INSTRUCTION NO. /

Voluntary Manslaughter is the unlawful killing of a human being, without malice
aforethought and without deliberation or premeditation. Itis a killing upon a sudden quarrel or
heat of passion, caused by a provocation sufficient to make the passion irresistible.

The provocation required for Voluntary Manslaughter must either consist of a serious and
highly provoking injury inflicted upon the person killing, sufficient to excite an irresistible
passion in a reasonable person, or an attempt by the person killed to commit a serious personal
tnjury on the person killing.

For the sudden, violent impulse of passion to be irresistible resulting in a killing, which
is Voluntary Manslaughter, there must not have been an interval between the assault or
provocation and the killing sufficient for the voice of reason and humanity to be heard; for, if
there should appear to have been sufficient time for a cool head to prevail and the voice of
reason to be heard, the killing shall be attributed to deliberate revenge and determined by you
to be murder. The law assigns no fixed period of time for such an interval but leaves its

determination to the jury under the facts and circumstances of the case.
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INSTRUCTION NO. % 5

The heat of passion which will reduce a homicide to Voluntary Manslaughter must be
such an irresistible passion as naturally would be aroused in the mind of an ordinarily reasonable
person in the same circumstances. A defendant is not permitted to set up his own standard of
conduct and to justify or excuse himself because his passions were aroused unless the
circumstances in which he was placéd and the facts that confronted him were such as also would
have aroused the irresistible passion of the ordinarily reasonable man if likewise situated. The
basic inquiry is whether or not, at the time of the killing, the reason of the accused was obscured
or disturbed by passion to such an extent as would cause the ordinarily reasonable person of
average disposition to act rashly and without deliberation and reflection and from such passion

rather than from judgment,
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INSTRUCTION NO. _‘é_

If you find the defendant guilty of Murder or Manslaughter you must also determine

whether or not a deadly weapon was used in the commission of that crime.
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INSTRUCTION NO. Q /

If you find beyond a reasonable doubt that a defendant committed Murder of the First
Degree with the Use of a Deadly Weapon, then you are instructed that the verdict of Murder of
the First Degree with the Use of a Deadly Weapon is the appropriate verdict.

If, however, you find that a deadly weapon was not used in the commission of the
Murder, but you do find that a murder was committed, then you are instructed that the verdict
of Murder of the First Degree without the Use of a Deadly Weapon is the appropriate verdict.

You are instructed that you cannot return a verdict of both Murder of the First Degree
with the Use of a Deadly Weapon and Murder of the First Degree without the Use of a Deadly
Weapon.

The same instruction applies to Murder of the Second Degree and Manslaughter.
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INSTRUCTION No. _7 ¢

The credibility or believability of a witness should be determined by his manner upon the
stand, his relationship to the parties, his fears, motives, interests or feelings, his opportunity to
have observed the matter to which he testified, the reasonableness of his statements and the
strength or weakness of his recollections.

If you believe that a witness has lied about any material fact in the case, you may
disregard the entire testimony of that witness or any portion of his testimony which is not proved

by other evidence.
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INSTRUCTION NO.E/_L__
A witness who has special knowledge, skill, experience, training or education in a
particular science, profession or occupation is an expert witness. An expert witness may give
his opinion as to any matter in which he is skilled.
You should consider such expert opinion and weigh the reasons, if any, given for it. You
are not bound, however, by such an opinion. Give it the weight to which you deem it entitled,

whether that be great or slight, and you may reject it, if, in your judgment, the reasons given for

it are unsound.
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INSTRUCTION NO. QQ

Although you are to consider only the evidence in the case in reaching a verdict, you must
bring to the consideration of the evidence your everyday common sense and judgment as
reasonable men and women. Thus, you are not limited solely to what you see and hear as the
witnesses testify. You may draw reasonable inferences from the evidence which you feel are
justified in the light of common experience, keeping in mind that such inferences should not be
based on speculation or guess.

A verdict may never be influenced by sympathy, prejudice or public opinion, Your
decision should be the product of sincere judgment and sound discretion in accordance with

these rules of law.
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INSTRUCTIONNO. _S/

In your deliberation you may not discuss or consider the subject of punishment. Your

duty now is confined to the determination of whether the Defendant is guilty or not guilty.
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INSTRUCTION NO. _S &—
When you retire to consider your verdict, you must select one of your number to act as
foreperson who will preside over your deliberation and will be your spokesperson here in court.
During your deliberation, you will have all the exhibits which were admitted into
evidence, these written instructions and forms of verdict which have been prepared for your
convenience. '

Your verdict must be unanimous. As soon as you have agreed upon a verdict, have it

signed and dated by your foreperson and then return with it to this room.
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INSTRUCTION NO. izh

If, during your deliberation, you should desire to be further informed on any point of law
or hear again portions of the testimony, you must reduce your request to writing signed by the
foreperson. The officer will then return you to court where the information sought will be given
you in the presence of, and after notice to, the district attorney and the Defendant and his/her
counsel.

PlayBacks of testimony are time-consuming and are not encouraged unless you deem it
a necessity. Should you require a playback, you must carefully describe the testimony to be
played back so that the court recorder can arrange her notes. Remember, the court is not at

liberty to supplement the evidence.
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DISTRICT COURT FILED IN OPEN COURJ_M
CLARK COUNTY, NEVADA N 0 9 7000 & o )

SHIRLEY B. PARRAGUIRRE, CLERK

Plaintiff, oy Lagle ) i
aintiff, GCAROLE D’ALOIA DEPUTY

-v§- ' Case No. C153154
Dept. No. V
DONTE JOHNSON, Docket H

THE STATE OF NEVADA,

Defendant.

RDICT

We, the jury in the above entitled case, find the defendant DONTE JOHNSON, as
follows:
COUNT I - Burglary While in Possession of a Firearm

(please check the appropriate box, select only one)

& Guilty of Burglary While in Possession of a Firearm

O Guilty of Burglary

0O Not Guilty

We, the jury in the above entitled case, find the defendant DONTE JOHNSON, as
follows: '
COUNT II - Conspiracy to Commit Robbery and/or Kidnapping and/or Murder

(please check the appropriate box, select only one)

-4 Guilty of Conspiracy to Commit Robbery and/or Kidnapping and/or Murder

B Not Guilty
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We, the jury in the above entitled case, find the defendant DONTE JOHNSON, as
follows:
COUNT I11 - Robbery With Use of a Deadly Weapon
(please check the appropriate box, select énly one)
4 Guilty of Robbery With Use of a Deadly Weapon

O Guilty of Robbery
O Not Guilty

We, the jury in the above entitled case, find the defendant DONTE JOHNSON, as
follows:
COUNT 1V - Robbery With Use of a Deadly Weapon

(please check the appropriate box, select only one)

-4 Guilty of Robbery With Use of a Deadly Weapon

O Guilty of Robbery

O Not Guilty

We, the jury in the above entitled case, find the defendant DONTE JOHNSON, as
follows:
COUNT YV - Robbery With Use of a Deadly Weapon

(please check the appropriate box, select only one)

4 Guilty of Robbery With Use of a Deadly Weapon

O Guilty of Robbery

 Not Guilty
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We, the jury in the above entitled case, find the defendant DONTE JOHNSON, as
follows:
COUNT VI - Robbery With Use of a Deadly Weapon
(please check the appropriate box, select only one)
II/Guilty of Robbéry With Use of a Deadly Weapon

O Guilty of Robbery
0 Not Guilty

We, the jury in the above entitled case, find the defendant DONTE JOHNSON, as
follows:
COUNT VII - First Degree Kidnapping With Use of a Deadly Weapon (Jeffrey Biddle)

(please check the appropriate box, select only one)

E/Guilty of First Degree Kidnapping with Usé of a Deadly Weapon

O Guilty of First Degree Kidnapping

O Guilty of Second Degree Kidnapping with Use of a Deadly Weapon

O Guilty of Second Degree Kidnapping

O Not Guilty

We, the jury in the above entitled case, find the defendant DONTE JOHNSON, as
follows:
COUNT VIII - First Degree Kidnapping With Use of a Deadly Weapon (Mathew Mowen)

(please check the appropriate box, select only one)

4 Guilty of First Degree Kidnapping with Use of a Deadly Weapon

O Guilty of First Degree Kidnapping

0O Guilty of Second Degree Kidnapping with Use of a Deadly Weapon

00 Guilty of Second Degree Kidnapping

O Not Guilty
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We, the jury in the above entitled éase, find the defendant DONTE JOHNSON, as
follows: |
COUNT IX - First Degree Kidnapping With Use of a Deadly Weapon (Tracey Gorringe)

(please check the appropriate box, select only one)

N/Guilty of First Degree Kidnapping with Use of a Deadly Weapon

0 Guilty of First Degree Kidnapping

O Guilty of Second Degree Kidnapping with Use of a Deadly Weapon

O Guilty of Second Degree Kidnapping

0O Not Guilty

We, the jury in the above entitled casé, find the defendant DONTE JOHNSON, as
follows: ‘
COUNT X - First Degree Kidnapping With Use of a Deadly Weapon (Peter Talamentez)

(please check the appropriate box, select only one)

"4 Guilty of First Degree Kidnapping with Use of a Deadly Weapon

O Guilty of First Degree Kidnapping

O Guilty of Second Degree Kidnapping with Use of a Deadly Weapon

O Guilty of Second Degree Kidnapping

O Not Guilty |

We, the jury in the above entitled case, find the defendant DONTE JOHNSON, as
follows:
COUNT XI - Murder With Use of a Deadly Weapon (Jeffrey Biddle)

(please check the appropriate box, select only one)

w’ Guilty of Murder of the First Degree with Use of a Deadly Weapon

O Guilty of Murder of the First Degree

0O Guilty of Murder of the Second Degree with Use of a Deadly Weapon

O Guilty of Murder of the Second Degree |
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O Guilty of Voluntary Manslaughter With Use of a Deadly Weapon
O Guilty of Voluntary Manslaughter
O Not Guilty

We, the jury in the above entitled case, find the defendant DONTE JOHNSON, as

follows:
COUNT XII - Murder With Use of a Deadly Weapon (Tracey Gorringe)
(please check the appropriate box, select only one)

W/Guilty of Murder of the First Degree with Use of a Deadly Weapon

O

Guilty of Murder of the First Degree

Guilty of Murder of the Second Degree

Guilty of Voluntary Manslaughter With Use of a Deadly Weapon
Guilty of Voluntary Manslaughter

Not Guilty

O O o o O

Guilty of Murder of the Second Degree with Use of a Deadly Weapon

We, the jury in the above entitled case, find the defendant DONTE JOHNSON, as

follows:
COUNT XIII - Murder With Use of a Deadly Weapon (Mathew Mowen)
(please check the appropriate box, select only one)

4 Guilty of Murder of the First Degree with Use of a Deadly Weapon

O

Guilty of Murder of the First Degree

Guilty of Murder of the Second Degree with Use of a Deadly Weapon

Guilty of Murder of the Second Degree

(W]
i
O Guilty of Voluntary Manslaughter With Use of a Deadly Weapon
O Guilty of Voluntary Manslaughter

mi

Not Guilty
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We, the jury in the above entitled case, find the defendant DONTE JOHNSON, as
follows:
COUNT X1V - Murder With Use of a Deadly Weapon (Peter Talamentez)
(please check the appropriate box, select only one) .
o Guilty of Murder of the First Degree with Use of a Deadly Weapon
O Guilty of Murder of the Fitst Degree
Guilty of Murder of the Second Degree with Use of a Deadly Weapon
Guilty of Murder of the Second Degree

m|
a
O Guilty of Voluntary Manslaughter With Use of a Deadly Weapon
B Guilty of Voluntary Manslaughter

a

Not Guilty

DATED this z _ day of Juxg, 2000.
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AFFIDAVIT OF KRISTINA M. WILDEVELD
STATE OF NEVADA )
) ss.
COUNTY OF CLARK )

KRISTINA M. WILDEVELD, being first duly sworn according to law, deposes and

states as follows:

1. I am an attorney duly licensed to practice law in the State of Nevada and
am a Deputy Special Public Defender with the Office of the Special Public Defender.
I make this Affidavit based upon my own personal knowledge except as to those
matters stated upon information and belief, and as to those matters | believe them to
be true,

2. That on June 16, 2000, | was present immediately after the jury in the
Donte Johnson trial was discharged and was present when the jury spoke with counsel
regarding the deliberations on both penalty and guilt phase.

3. That | was present in the Courtroom when Juror Kathleen Bruce indicated
that she had a fear of an African-American in an elevator during the course of tht_a trial.

4, That | noted that the same Juror, Kathleen Bruce, had asked both the
State and the Defense attorneys if the media was referring to her on last night’s news
account when it was related that a “hold-out” juror was a woman.

5. That | watched the evening news the night before and in fact there was
én account that the jury was hung and that the “hold-out” was a woman juror.

6. That Juror Bruce brought this fact out an her own without any prompting

or previous discussion from anyone in the room.

8JDC004131
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ark County District Attorne ian | H R
Nevada Bar #002781 Y fiun 18 2 s PH 04
3 gﬁfo%L GUEMON A s o
ief Deputy District Attorney Btk s
4 | Nevada Bar #003726 eerc L
200 South Third Street :
5 || Las Vegas, Nevada 89155-2211
(702) 455-4711
6 || Attorney for Plaintiff
7
DISTRICT COURT
8 CLARK COUNTY, NEVADA
9
10 | THE STATE OF NEVADA, )
11 Plaintiff, ) Case No. C153154
12 -Vs- Dept No. \'
13 || DONTE JOHNSON,
#1586283
14
15 Defendant.
16 AMENDED NOTICE OF EVIDENCE IN SUPPORT OF
17 AGGRAVATING CIRCUMSTANCES
18 COMES NOW, the State of Nevada, through DAVID ROGER, Clark County District
19 || Attorney, by and through GARY L. GUYMON, Chief Deputy Distirict Attorney, pursuant to
20 Y Supreme Court Rule 250, NRS 175.552 and NRS 200.033, and declares its intention to
21 | present the following evidence in support of aggravating circumstance at a penalty hearing:
22 1. The statements of TERRELL YOUNG that were given on September 2, 1998,
23 || to Detectives J. Buczek, T. Thowsen, R. Chandler and K. Hardy of the Las Vegas
24 || Metropolitan Police Department. TERRELL YOUNG’S statements, which will be offered
throﬁgh the testimony of the Detectives, will establish that the murders were committed by
Donte Johnson and/or Terrell Young and/or Sikia Smith, who knowingly created a great risk
of death to more than one person by means of a weapon (.380 caliber pistol and/or rifle(s)
and/or shotgun(s)) or course of action (shooting & person or persons in the midst of several
S
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other persons who were present in the residence at 4825 Terra Linda) which would normally
be hazardous to the lives of more than one person. The statements will also establish that
Donte Johnson was the individual who fired the shots that killed Matthew Mowen, Jeffrey
Biddle, Tracey Gorringe, and Peter Talamantez. Additionally, the statements will offered to
establish Donte Johnson’s involvement in a shooting that occurred at the Super 8 Motel
located at 5288 Boulder Highway, Las Vegas, Nevada on or about August 11, 1998, The
Las Vegas Metropolitan Police Department event number associated with the case is
980811-0995. The statements will also be offered to establish Donte Johnson’s involvement
in a homicide in which Darnell Lamont Johnson was murdered at the Thunderbird Hotel in
Las Vegas, Nevada on or about the 4th day of August, 1998. The Las Vegas Metropolitan
Police Department event number associated with the homicide is 980805-1240.

The statements of TERRELL YOUNG have been provided to defense counsel in
discovery.

2. The statements of SIKIA SMITH that were given on August 26, 1998 and
September 8, 1998, to Detectives James Buczek and Thomas Thowsen of the Las Vegas
Metropolitan Police Department. SIKIA SMITH’S statements, which will be offered
through the testimony of Detectives Buczek and Thowsen, will establish that the murders
were committed by Donte Johnson and/or Terrell Young and/or Sikia Smith, who knowingly
created a great risk of death to more than one person by means of a weapon (.380 caliber
pistol and/or rifle(s) and/or shotgun(s)) or course of action (shooting a person or persons in
the midst of several other persons who were present in the residence at 4825 Terra Linda)
which would normally be hazardous to the lives of more than one person. The statements
will also establish that Donte Johnson was the individual who fired the shots that killed
Matthew Mowen, Jeffrey Biddle, Tracey Gorringe, and Peter Talamantez.  Additionally,
the statements will offered to establish Donte Johnson’s involvement in a shooting that
occurred at the Super 8 Motel located at 5288 Boulder Highway, Las Vegas, Nevada on or
about August 11, 1998. The Las Vegas Metropolitan Police Department event number
associated with the case is 980811-0995.

2 PAWPDOCS\WNOTICE\| 148118301 1.DOC
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The statements of SIKIA SMITH have been provided to defense counsel in discovery.

3. The State may rely on the testimony of Sikia Smith and/or Terrell Young.
This testimony will establish that the murders were committed by Donte Johnson and/or
Terrell Young and/or Sikia Smith, who knowingly created a great risk of death to more than
one person by means of a weapon (.380 caliber pistol and/or rifle(s) and/or shotgun(s)) or
course of action (shooting a person or persons in the midst of several other persons who were
present in the residence at 4825 Terra Linda) which would normally be hazardous to the
lives of more than one person,

The statements given by Sikia Smith and Terrell Young have been provided to
defense counsel in discovery.

4. The testimony of Crime Scene Analyst Shawn Fletcher who recovered certain
items of evidence from the residence at 4825 Terra Linda, including, but not limited to, four
(4) 380 caliber cartridge cases and bullet fragments. CSA Fletcher’s testimony will
establish that the murders were committed in a manner that created a great risk of death to
more than one person by means of a weapon (380 caliber pistol and/or rifle(s) and/or
shotgun(s)) or course of action (shooting a person or persons in the midst of several other
petsons who were present in the residence at 4825 Terra Linda) which would normally be
hazardous to the lives of more than one person.

Any report(s) generated by CSA Fletcher has been provided to defense counsel in
discovery.

5. The testimony of Crime Scene Analyst Sheree Norman, who attended the
autopsies of the four (4) victims in this case and recovered bullet fragments from the
victims® bodies. CSA Norman’s testimony will establish that the murders were committed in
a manner that created a great risk of death to more than one person by means of a weapon
(.380 caliber pistol and/or rifle(s) and/or shotgun(s)) or course of action (shooting a person
or persons in the midst of several other persons who were present in the residence at 4825
Terra Linda) which would normally be hazardous to the lives of more than one person.

Any report(s) generated by CSA Norman has been provided to defense counsel in

3 PAWPDOCSWNOTICEM) 118118301 1.D0C
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discovery.

6. The testimony of Crime Scene Analyst David Horn, who will describe the
residence at 4825 Terra Linda and the location of the victims, CSA Horn’s testimony will
establish that the murders were committed in a manner that created a great risk of death to
more than one person by means of a weapon (.380 caliber pistol and/or rifle(s) and/or
shotgun(s)) or course of action (shooting a person or persons in the midst of several other
persons who were present in the residence at 4825 Terra Linda) which would normally be
hazardous to the lives of more than one person.

Any repori(s) generated by CSA Horn has been provided to defense counsel in
discovery.

7. The victim impact testimony of the parents and/or siblings of Tracey Gorringe,
Mathew Mowen, Peter Talamentez and Jeffrey Biddle,

8. The testimony of Detective James Buczek, Detective Thomas Thowsen, Charla
Severs, Ace Hart, Bryan Johnson, Tod Armstrong, Lashawya Wright, Sikia Smith, and
Terrell Young who, collectively, will testify that Donte Johnson went to 4825 Terra Linda
with Terrell Young and/or Sikia Smith with the intention of stealing drugs and/or money
and/or personal property from the occupants of the residence.

Reports and/or statements of these witnesses have been provided to defense counsel
in discovery. |

9. The testimony of Charla Severs, Ace Hart, Bryan Johnson, Tod Armstrong,
Lashwya Wright, Sikia Smith, and Terrell Young who, collectively, will testify that the
victims were murdered, at least in part, because some or all of the victims recognized Sikia
Smith and/or Donte Johnson and/or Terrell Young.

Statements of these witnesses have been provided to defense counsel in discovery.

10.  The State anticipates relying on the verdict(s) and/or verdict forms that were
returned by the jury in the instant case to establish that the Defendant has, in the immediate
proceeding, been convicted of more than one offense of murder in the first or second degree,

11, The juvenile records of DONTE JOHNSON,

4 PAWPDOCS\WWOTICE\B] 1\B118301 4 DOC
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A copy of DONTE JOHNSON’s juvenile criminal history has been provided to
defense counsel in discovery; however, in light of confidentiality concerns, a copy has not
been attached to his Notice. Rather, the State of Nevada requests an in camera inspection of
such records to determine their admissibility.

12.  Evidence regarding Las Vegas Justice Court case number 98F02775X in which
Donte Johnson is charged with one count of Possession of a Controlled Substance With

Intent to Sell. The Las Vegas Metropolitan Police Department event number associated with

the case is 980225-2093.

Copies of any and all witness statements and reports associated with the above-
referenced event have been provided to defense counsel.

13.  Evidence of a shooting that occurred at the Super 8 Motel located at 5288
Boulder Highway, Las Vegas, Nevada on or about August 11, 1998. The Las Vegas
Metropolitan Police Department event number associated with the case is 980811-0995. The
participants in the shooting included TERRELL YOUNG, DONTE JOHNSON and SIKIA
SMITH. The evidence will be introduced through the testimony of witnesses listed in the
discovery associated with event number 980811-0995.

Copies of any and all witness statements and reports associated with the above-
referenced event have been provided to defense counsel.

14. Evidence regarding a homicide in which Darnell Lamont Johnson was
murdered at the Thunderbird Hotel in Las Vegas, Nevada on or about the 4th day of August,
1998. The Las Vegas Metropolitan Police Department event number associated with the
homicide is 980805-1240. The evidence will be introduced through the testimony of
witnesses listed in the discovery associated with event number 980805-1240.

Copies of any and all witness statements and reports associated with the above-
referenced event have been provided to defense counsel.

15.  Testimony and records of Corrections Officers/Jail Personnel/Prison Personnel
from the Clark County Detention Center and Nevada State Prison pertaining to Donte

Johnson’s conduct while incarcerated at the Clark County Detention Centet.

5 PAWPDOCSWOTICEVS1 (\81183011.P0OC
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Copies of any and all records obtained to date from the Clark County Detention
Center have been provided to defense counsel, The records indicate the names of the
Corrections Officers/Jail Personnel the State intends to call as witnesses at the penalty
hearing.

16.  Testimony of Dante Tromba (or designee), a Gang Intelligence Officer
employed by the Las Vegas Metropolitan Police Department, who will provide testimony
concerning the activities and purposes of the "Six Deuce Brims" gang. The State will also
introduce evidence to establish that Donte Johnson is a member of the "Six Deuce Brims"
gang.

17.  Evidence regarding Las Vegas Justice Court case number 98F06789X in which
Donte Johnson is charged with one count of Attempted Murder With Use of a Deadly
Weapon and one count of Battery With Substantial Bodily Harm. The Las Vegas
Metropolitan Police Department event number associated with the case is 980504-0265. The
victim in the case is Derrick Simpson.

Copies of any and all witness statements and reports associated with the above-
referenced event have been provided to defense counsel.

DATED this ©#___ day of March, 2004,

Respectfully submitted,

BY

RY L.
Chief Deputy District Attorney
Nevada Bar #003726

i
i

6 PAWPDOCS\NOTICES1 118118301 1.DOC
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CERTIFICATE OF FACSIMILE TRANSMISSION

I hereby certify that service of Amended Notice Of Evidence In Support Of
Aggravating Cricumstance, was made this ' day of March, 2004, by facsimile

transmission to:

SPECIAL PUBLIC DEFENDER'S OFFICE
FAX #455-6273

Secretary for the District” Aftorney's
Office

7 PAWPDOCS\WNOTICEAR ] 1181183011.D0OC
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TX/RX NO 3225
CONNECTION TEL 4556273
CONNECTION ID
ST. TIME 03/18 07:04
USAGE T 02'19
PGS. SENT 7
RESULT 0K
1 | NISD
DAVID ROGER
2 || Clark County District Attorney
Nevada Bar #002781
3 || GARY L. GUYMON
Chief Deputy Dlstrlct Attorney
4 |l Nevada Bar #003726
200 South Third Street
5| Las Ve as, Nevada 89155-2211
(702) 435
6 | Attorney for Pla1nt1ff
7
DISTRICT COURT
8 CLARK COUNTY, NEVADA
9
10 | THE STATE OF NEVADA, )
11 Plaintiff, Case No. C153154
12 -Vs- Dept No. \Y%
13 || DONTE JOHNSON,
#1586283
14
15 Defendant.
16 AMENDED NOTICE OF EVIDENCE IN SUPPORT OF
17 AGGRAVATING CIRCOMSTANCES
18 COMES NOW, the State of Nevada, through DAVID ROGER, Clark County District
19 [ Attormney, by and through GARY L. GUYMON, Chief Deputy District Attorney, pursuant to
20 | Supreme Court Rule 250, NRS 175.552 and NRS 200.033, and declares its intention to
21 || present the following evidence in support of aggravating circumstance at a penalty hearing:
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DAVID ROGER 3
Clark County District Attorney
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DISTRICT COURT
CLARK COUNTY, NEVADA
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SECOND AMENDED NOTICE OF EVIDENCE IN SUPPORT OF
AGGRAVATING CIRCUMSTANCES

COMES NOW, the State of Nevada, through DAVID ROGER, Clark County District
Attorney, by and through GARY L. GUYMON, Chief Deputy District Attorney, pursuant to
Supreme Court Rule 250, NRS 175.552 and NRS 200.033, and declares its intention to
present the following evidence in support of aggravating circumstance at a penalty hearing:

1. The statements of TERRELL YOUNG that were given on September 2, 1998,
to Detectives J. Buczek, T. Thowsen, R. Chandler and K. Hardy of the Las Vegas
Metropolitan Police Department. TERRELL YOUNG’S statements, which will be offered
through the testimony of the Detectives, will establish that the murders were committed by
Donte Johnson and/or Terrell Young and/or Sikia Smith, who knowingly created a great risk
of death to more than one person by means of a weapon (.380 caliber pistol and/or rifle(s)

and/or shotgun(s)) or course of action (shooting a person or persons in the midst of several

58
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other persons who were present in the residence at 4825 Terra Linda) which would normally
be hazardous to the lives of more than one person. The statements will also establish that
Donte Johnson was the individual who fired the shots that killed Matthew Mowen, Jeffrey
Biddle, Tracey Gorringe, and Peter Talamantez. Additionally, the statements will offered to
establish Donte Johnson’s involvement in a shooting that occurred at the Super 8 Motel
located at 5288 Boulder Highway, Las Vegas, Nevada on or about August 11, 1998. The
Las Vegas Metropolitan Police Department event number associated with the case is
980811-0995. The statements will also be offered to establish Donte Johnson’s involvement
in a homicide in which Darnell Lamont Johnson was murdered at the Thunderbird Hotel in
Las Vegas, Nevada on or about the 4th day of August, 1998, The Las Vegas Metropolitan
Police Department event number associated with the homicide is 980805-1240.

The statements of TERRELL, YOUNG have been provided to defense counsel in
discovery,

2. The statements of SIKIA SMITH that were given on August 26, 1998 and
September 8, 1998, to Detectives James Buczek and Thomas Thowsen of the Las Vegas
Metropolitan Police Department. SIKIA SMITH’S statements, which will be offered
through the testimony of Detectives Buczek and Thowsen, will establish that the murders
were committed by Donte Johnson and/or Terrell Young and/or Sikia Smith, who knowingly
created a great risk of death to more than one person by means of a weapon (.380 caliber
pistol and/or rifle(s) and/or shotgun(s)) or course of action (shooting a person or persons in
the midst of several other persons who were present in the residence at 4825 Terra Linda)
which would normally be hazardous to the lives of more than one person. The statements
will also establish that Donte Johnson was the individual who fired the shots that killed
Matthew Mowen, Jeffrey Biddle, Tracey Gorringe, and Peter Talamantez.  Additionally,
the statements will be offered to establish Donte Johnson’s involvement in a shooting that
occurred at the Super 8 Motel located at 5288 Boulder Highway, Las Vegas, Nevada on or
about August 11, 1998. The Las Vegas Metropolitan Police Department event number
associated with the case is 980811-0995.

2 PAWPDOCSINOTICENS11181183014.00C
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The statements of SIKIA SMITH have been provided to defense counsel in discovery.

3. The State may rely on the testimony of Sikia Smith and/or Terrell Young.
This testimony will establish that the murders were committed by Donte Johnson and/or
Terrell Young and/or Sikia Smith, who knowingly created a great risk of death to more than
one person by means of a weapon (380 caliber pistol and/or rifle(s) and/or shotgun(s)) or
course of action (shooting a person or persons in the midst of several other persons who were
present in the residence at 4825 Terra Linda) which would normally be hazardous to the
lives of more than one person,

The statements given by Sikia Smith and Terrell Young have been provided to
defense counsel in discovery.

4, The testimony of Crime Scene Analyst Shawn Fletcher who recovered certain
items of evidence from the residence at 4825 Terra Linda, including, but not limited to, four
(4) 380 caliber cartridge cases and bullet fragments. CSA Fletcher’s testimony will
establish that the murders were committed in a manner that created a great risk of death to
more than one person by means of a weapon (.380 caliber pistol and/or rifle(s) and/or
shotgun(s)) or course of action (shooting a person or persons in the midst of several other
persons who were present in the residence at 4825 Terra Linda) which would normally be
hazardous to the lives of more than one person.

Any report(s) generated by CSA Fletcher has been provided to defense counsel in
discovery.

5. The testimony of Crime Scene Analyst Sheree Norman, who attended the
autopsies of the four (4) victims in this case and recovered bullet fragments from the
victims’ bodies. CSA Norman’s testimony will establish that the murders were committed in
a manner that created a great risk of death to more than one person by means of a weapon
(.380 caliber pistol and/or rifle(s) and/or shotgun(s)) or course of action (shooting a person
or persons in the midst of several other persons who were present in the residence at 4825
Terra Linda) which would normally be hazardous to the lives of more than one person.

Any report(s) generated by CSA Norman has been provided to defense counsel in

3 PAWPDOCS\NOTICE\S 11\81183014.D0C
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discovery.

6. The testimony of Crime Scene Analyst David Horn, who will describe the
residence at 4825 Terra Linda and the location of the victims. CSA Horn’s testimony will
establish that the murders were committed in a manner that created a great risk of death to
more than one person by means of a weapon (.380 caliber pistol and/or rifle(s) and/or
shotgun(s)) or course of action (shooting a person or persons in the midst of several other
persons who were present in the residence at 4825 Terra Linda) which would normally be
hazardous to the lives of more than one person.

Any report(s) generated by CSA Horn has been provided to defense counsel in
discovery.

7. The victim impact testimony of the parents and/or siblings of Tracey Gorringe,
Mathew Mowen, Peter Talamentez and Jeffrey Biddle,

8. The testimony of Detective James Buczek, Detective Thomas Thowsen, Charla
Severs, Ace Hart, Bryan Johnson, Tod Armstrong, Lashawya Wright, Sikia Smith, and
Terrell Young who, coilectively, will testify that Donte Johnson went to 4825 Terra Linda
with Terrell Young and/or Sikia Smith with the intention of stealing drugs and/or money
and/or personal property from the occupants of the residence.

Reports and/or statements of these witnesses have been provided to defense counsel
in discovery.

9, The testimony of Charla Severs, Ace Hart, Bryan Johnson, Tod Armstrong,
Lashwya Wright, Sikia Smith, and Terrell Young who, collectively, will testify that the
victims were murdered, at least in part, because some or all of the victims recognized Sikia
Smith and/or Donte Johnson and/or Terrell Young.

Statements of these witnesses have been provided to defense counsel in discovery.

10.  The State anticipates relying on the verdict(s) and/or verdict forms that were
returned by the jury in the instant case to establish that the Defendant has, in the immediate
proceeding, been convicted of more than one offense of murder in the first or second degree.

11.  The juvenile records of DONTE JOHNSON.

4’ PAWPDOCS\NOTICE\S11481183014.DOC

AA08523




W00~ N W B W N e

[ TR - TR N T NG T N T N N s T N i N S e R e e e T e T e T T = S
e ~1 o B W N = OO e~ N th R W= o

A copy of DONTE JOHNSON’s juvenile criminal history has been provided to
defense counsel in discovery; however, in light of confidentiality concerns, a copy has not
been attached to this Notice. Rather, the State of Nevada previously requested an in camera
inspection of such records to determine their admissibility. This evidence includes juvenile
convictions involving a bank robbery with use of a deadly weapon and carrying a concealed
weapon on campus, and the riminal penalties that defendant received.

12, Evidence regarding Las Vegas Justice Court case number 98F02775X in which
Donte Johnson is charged with one count of Possession of a Controlled Substance With
Intent to Sell. The Las Vegas Metropolitan Police Department event number associated with
the case is 980225-2093,

Copies of any and all witness statements and reports associated with the above-
referenced event have been provided to defense counsel.

13.  Evidence of a shooting that occurred at the Super 8 Motel located at 5288
Boulder Highway, Las Vegas, Nevada on or about August 11, 1998, The Las Vegas
Metropolitan Police Department event number associated with the case is 980811-0995. The
participants in the shooting included TERRELL YOUNG, DONTE JOHNSON and SIKIA
SMITH. The evidence will be introduced through the testimony of witnesses listed in the
discovery associated with event number 980811-0995.

Copies of any and all witness statements and reports associated with the above-
referenced event have been provided to defense counsel.

14. Evidence regarding a homicide in which Darnell Lamont Johnson was
murdered at the Thunderbird Hotel in Las Vegas, Nevada on or about the 4th day of August,
1998, The Las Vegas Metropolitan Police Department event number associated with the
homicide is 980805-1240. The evidence will be introduced through the testimony of
witnesses listed in the discovery associated with event number 980805-1240.

Copies of any and all witness statements and reports associated with the above-

referenced event have been provided to defense counsel,

5 PAWPDOCS\WWOTICE\8) 1\81183014.D0OC
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15.  Testimony and records of Corrections Officers/Jail Personnel/Prison Personnel
from the Clark County Detention Center and Nevada State Prison pertaining to Donte
Johnson’s conduct while incarcerated at the Clark County Detention Center and within the
Nevada Department of Corrections. This evidence will include, but is not limited to an
incident that occurred on February 24, 2001, wherin defendant along with another inmate
threw OSCAR IRIA over a railing with the Clark County Detention Center,

Copies of any and all records obtained to date from the Clark County Detention
Center have been provided to defense counsel. The records indicate the names of the
Corrections Officers/Jail Personnel the State intends to call as witnesses at the penalty
hearing,

16.  Testimony of Dante Tromba (or designee), a Gang Intelligence Officer
employed by the Las Vegas Metropolitan Police Department and/or gang intelligence officer
employed with the Los Angeles Police Department, who will provide testimony concerning
the activities and purposes of the "Six Deuce Brims" gang. The State will also introduce
evidence to establish that Donte Johnson is a member of the "Six Deuce Brims" gang.

17.  Evidence regarding Las Vegas Justice Court case number 98F06789X in which
Donte Johnson was charged with one count of Attempted Murder With Use of a Deadly
Weapon and one count of Battery With Substantial Bodily Harm. The Las Vegas
Metropolitan Police Department event number associated with the case is 980504-0265. The
victim in the case is Derrick Simpson, who has died as a result of the.injuries he sustained,
Donte Johsnon plead guilty to Battery With Use Of A Deadly Weapon in Case No.
98F06789X.

18. Letters and/or correspondence of Donte Johnson to Sikia Smith, Terrell Young
and Charla Severs.

Copies of the letters have been provided to defense counsel.

i
i
i
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Copies of any and all witness statements and reports associated with the above-
referenced event have been provided to defense counsel.
DATED this _ ¢z day of April, 2004,
Respectfully submitted,

DAVID ROGER
Clark County District

rney
Neva ar #002781

BY

GARY L. GUYMON
Chief Deputy District Attorney
Nevada Bar #003726

CERTIFICATE OF FACSIMILE TRANSMISSION
I hereby certify that service of Amended Notice Of Evidence In Support Of
Aggravating Circumstance, was made this gé’fi day of April, 2004, by facsimile

transmission to:

SPECIAL PUBLIC DEFENDER'S OFFICE
FAX #455-6273

Y/ 9,

Secretary for the District Attorney's
Office

GLG/ddm
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1§ NISD
DAVID ROGER
2 || Clark County District Attorney
Nevada Bar #002781
3 | GARY L. GUYMON
Chief Deputy District Attorney
4 (| Nevada Bar #003726
200 South Third Street
5 || Las Ve%as, Nevada 89155-2211
(702) 455-4711
6 [ Attorney for Plaintiff
7
DISTRICT COURT
8 CLARK COUNTY, NEVADA
9
10 || THE STATE OF NEVADA, )}
11 Plaintiff, Case No. C153154
12 -V§- Dept No. v
13 || DONTE JOHNSON,
#1586283
14
15 Defendant.
16 SECOND AMENDED NOTICE OF EVIDENCE IN SUPPORT OF
17 AGGRAVATING CIRCUMSTANCES
18 COMES NOW, the State of Nevada, through DAVID ROGER, Clark County District
19 || Attomey, by and through GARY L. GUYMON, Chicf Deputy District Attomey, pursuant to
20 || Supreme Court Rule 250, NRS 175.552 and NRS 200.033, and declares its intention to
21

1
)

present the following evidence in support of aggravating circumstance at a penalty hearing:
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SPECIAL PUBLIC
DEFENDER

CLARK COUNTY
NEVADA

;. ® ORIGINAL e 0

OPPS A ) .
ALZORA B. JACKSON ity 5 Vo i
Deputy Special Public Defender J ¢
Nevada Bar No. 2255

BRET O. WHIPPLE 0 b
Deputy Special Public Defender hrn 20 315 PH 0

Nevada Bar No. 6168

333 South Third Street, 2nd Floor 3 -H p y
Las Vegas, NV 891556-2316 : ?‘ . L
{702) 455-6265

Attorneys for Defendant

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
Plaintiff,

CASE NO. C153154
DEPT. NO. VIIi

VS,

DONTE JOHNSON, DATE OF HEARING:

TIME OF HEARING:

Defendant.

e o e ‘e ‘et e e e Sacpe® S St

DEFENDANT'’S OPPOSITION TO THE STATE'S SECOND AMENDED
NOTICE OF EVIDENCE IN SUPPORT OF AGGRAVATING CIRCUMSTANCES
COMES NOW, the Defendant, DONTE JOHNSON, by and through his attorneys,
ALZORA B. JACKSON, Deputy Special Public Defender and BRET O. WHIPPLE, Deputy
Special Public Defender and hereby submits the following Response and Opposition to

State’s Second Amended Notice of Evidence in Support of Aggravating Circumstances.
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For the sake of simplicity the Defendant’s opposition papers will follow the same
format numerically as that used by the State in its Second Amended Notice.

This Response and Opposition is made and based upon the attached Points and
Authorities, all papers on file herein, and on oral argument, if any, at the time of the
hearing of said notice.

DATED this ). day of April, 2004.

; . Third 8treet, 2nd Floor

lLas Vegas, NV 891565

Attorney for Defendant

POINTS AND AUTHORITIES

1. The statements of TERRELL YOUNG that were given on September 2, 1998,
to Detectives J. Buczek, T. Thowsen, R. Chandler and K. hardy of the Las Vegas
Metropolitan Police Department. TERRELL YOUNG'S statements, which will be offered
through the testimony of the Detectives, will establish that the murders were committed
by Donte Johnson and/or Terrell Young and/or Sikia Smith, who knowingly created a
great risk of death to more than one person by means of a weapon (.380 caliber pistol
and/or rifle{s) and/or shotgun(s) or course of action {shooting a person or persons in the
midst of several other persons who were present in the residence at 4825 Terra Linda)
which would normally be hazardous to the lives of more than one person. The
statements will also establish that Donte Johnson was the individual who fired the shots
that killed Matthew Mowen, Jeffrey Biddle, Tracey Gorringe and Peter Talamantez.
Additionally, the statements will be offered to establish Donte Johnson’s involvement in
a shooting that occurred at the Super 8 Motel located at 5288 Boulder Highway, Las
Vegas, Nevada on or about August 11, 1998. The Las Vegas Metropolitan Police
Department event number associated with the case is 980811-0995. The statements

will also be offered to establish Donte Johnson’s involvement in a homicide in which
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Darnell Lamont Johnson was murdered at the Thunderbird Hotel in Las Vegas, Nevada
on or about the 4th day of August, 1998. The Las Vegas Metropolitan Palice Department
event number associated with the homicide is 980805-1240,
DEFENDANT’'S RESPONSE

Defendant Donte Johnson objects to any statements of his Co-Defendant Terrell
Young coming into these proceedings. The basis of Defendant’s objection is that it has
long been the law in the State of Nevada that absence some hearsay exception, admitting
a non-testifying Co-Defendant’s confession against another Co-Defendant generally
violates the Sixth Amendment right to confrontation. Bruton v. United States, 391 U.S.
123, 137 (1968). The Bruton rule has been applied to the penalty phase of a capital case
as wall. See, Lord v. State, 107 Nev. 28; 806 P.2d 548 {1291). In holding Bruton

standards to the penalty phase in capital proceedings, our Supreme Court stated:

The need for cross examination to test the fundamental reliability of co-
defendants often suspect statements is not less great in the penalty phase
than in the guilt phase. In accerd with the California Supreme Court, we
conclude that the right of cross-examination and the need for accuracy are
as important, indeed more important, in the penalty phase than in the guilt
phase. We recognize that at least one court has suggested that Bruton does
not apply in the penalty phase, but this position is not persuasive.

Id, at pg. 44.

2. The statement of SIKIA SMITH that were given on August 26, 1998 and
September 8, 1998, to Detectives James Buczek and Thomas Thowsen of the Las Vegas
Metropolitan Police Department. SIKIA SMITH’S statements, which will be offered
through the testimony of Detectives Buczek and Thowsen, will establish that the murders
were committed by Donte Johnson and/or Terrell Young and/or Sikia Smith, who
knowingly created a great risk of death to more than one person by means of a weapon
(.380 caliber pistol and/or rifle{s) and/or shotgun(s)) or course of action {shooting a person
or persons in the midst of several other persons who were present in the residence at
4825 Terra Linda which would normally be hazardous to the lives of more than one
person. The statements will also establish that Donte Johnson was the individual who

fired the shots that killed Matthew Mowen, Jeffrey Biddle, Tracey Gorringe and Peter
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Talamantez. Additionally, the statements will be offered to establish Donte Johnson's

involvement in a shooting that occurred at the Super 8 Motel located at 5288 Boulder

Highway, Las Vegas, Nevada on or about August 11, 1998. The Las Vegas Metropolitan

Police Department event number associated with the case is 980811-0995.
DEFENDANT'S RESPONSE

Defendant Donte Johnson objects to the introduction of these statements for the
exact same reasons set forth in number 1 and they shall be incorporated herein as though
fully set forth.

3. The State may rely on the testimony of Sikia Smith and/or Terrell Young.
This testimony will establish that the murders were committed by Donte Johnson and/or
Terrell Young and/or Sikia Smith, who knowingly created a great risk of death to more
than one person by means of a weapon (.380 caliber pistol and/or rifle(s} and/or
shotgun(s)) or course of action (shooting a person or persons in the midst of several other
persons who were present in the residence at 4825 Terra Linda) which would normally
be hazardous to the lives of more than one person.

DEFENDANT'S RESPONSE

Item No. 3 as expressed by the State is somewhat ambiguous. Inline 1 of humber
3 it refers to “the testimony” of Sikia Smith and/or Terrell Young. However, the last
paragraph of number 3 refers to statements by Sikia Smith and Terrell Young. To the
extent that the State is referring to the statements of these two Co-Defendants, again,
refer to Defendant’s response in item number 1 and it is incorporated herein as though
fully set forth.

To the extent that the State intends to use prior sworn testimony of these two Co-
Defendants from any previous proceedings, counsel would object to the use of such
testimony on the same basis as set forth in number 1 above. To the extent that any such
testimony exists, it would not have been subject to the cross-examination of Donte

Johnson's attorneys and would have the same confrontation clause issues and Bruton

issues as the statements and therefore inadmissible.

AA08532



SPECIAL PUBLIC
DEFENDER

CLARK COUNTY
NEVADA

O 00 - N s W N -

NN RN N NN NN RN = e e e e e e e
60 ~1 &N R WL N = O Y 0 SN W R W N —m O

4. The testimony of Crime Scene Analyst Shawn Fletcher who recovered
certain items of evidence from the residence at 4825 Terra Linda, including, but not
limited to, four {4) .380 caliber cartridge cases and bullet fragments. CSA Fletcher's
testimony will establish that the murders were committed in a manner that created a
great risk of death to more than ane person by means of a weapon (.380 caliber pistol
and/or rifle(s) and/or shotgun(s)) or course of action (shooting a person or persons in the
midst of several other persons who were present in the residence at 4825 Terra Linda)
which would normally be hazardous to the lives of more than one person.

DEFENDANT'S RESPONSE

Defense realizes that the State certainly is allowed to put on testimony of Crime
Scene Analyst Shawn Fletcher regarding the evidence that was recovered from the
residence at 4825 Terra Linda including caliber cases and bullet fragments. However, the
State's intention to use this testimony to establish that the murders were committed in
a manner that created a great risk of death to more than one person, one of the statutory
aggravators is improper. As indicated by attached Exhibit “1”, in the State’'s amended
Notice of Intent to Seek Death Penalty they have not alleged that the murder was
committed by a person who normally created a great risk of death to more than one
person by means of a weapon, etc. Therefore, this type of testimony by Crime Scene
Fletcher would be irrelevant and extremely prejudicial. It is interesting to note that this
particular aggravator which is number 3 under NRS 200.033 which sets forth the
circumstances which would aggravate First Degree Murder, in the previous penalty
hearing before the jury was stricken by Judge Sobel. Judge Sobel found that all the
evidence in this case was that the victims were killed by bullets at close range coming
out of the gun. “I think to speculate that there was risk of death to co-defendants is
awfully tenuous . Number 3 will be stricken and the others will stand.” {See attached
Exhibit “2", transcript from penalty phase Day One before Donte Johnson jury trial, page
27). Additionally, Judge Sobel found that aggravator number 3 should also be stricken

because it was duplicitive of aggravator number 12 which is that the Defendant has, in
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the immediate proceedings been convicted of more than one offense of murder in the
First or Second Degree. Therefore, under all of the applicable law relating to relevance
and the balancing of probative versus prejudicial testimony in a penalty phase, Crime
Scene Analyst Shawn Fletcher should not be allowed to speculate and provide testimony
that goes to an aggravator that has not been alleged. See, Hogan v. Warden, 109 Nev.
952, 860 P.2d 1710 {1993). Moreover, under the Doctrine of stare decisis, this Court
should abide the formal ruling by Judge Sobel. According to Black’s Law Dictionary,
under the Doctrine of stare decisis a deliberate or solemn decision of Court made after
argument on the question of law fairly arising in the case, and necessary to its
determination, is an authority, or binding precedent in this same Court or in other Courts
of equal or lower rank in subsequent cases where the very point is again in controversy.
{Black's Law Dictionary 4th Edition West Publishing Company (1951}).

5. The testimony of Crime Scene Analyst Sheree Norman, who attended the
autopsies of the four (4) victims in this case and recovered builet fragments from the
victims’ bodies. CSA Norman’s testimony will establish that the murders were committed
in a manner that created a great risk of death to more than one person by means of a
weapon (.380 caliber pistol and/or rifle(s) and/or shotgun(s} or course of action (shooting
a person or persons in the midst of several other persons who were present in the
residence at 4815 Terra Linda) which would normally be hazardous to the lives of more
than one person.

DEFENDANT'S RESPONSE

The Defendant Donte Johnson objects to any testimony coming in from Crime
Scene Analyst Norman which seeks to establish that the murders were committed in a
manner that created a great risk of death to more than one person by means of a
weapon. The reasons for the Defendant’s objection are set forth in number 4 above and
are incorporated by reference herein just as though fully set forth herein.

6. The testimony of Crime Scene Analyst David Horn, who will describe the

residence at 4825 Terra Linda and the location of the victims. CSA Horn’s testimony will
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establish that the murders were committed in a manner that created a great risk of death
to more than one person by means of a weapon (.380 caliber pistol and/or rifle(s} and/or
shotgun(s}) or course of action (shooting a person or persons in the midst of several other
persons who were present in the residence at 4825 Terra Linda) which would normally
be hazardous to the lives of more than one person.
DEFENDANT’'S RESPONSE
See response to number 4 which is incorporated by reference as though fully set
forth herein.
7. The victim impact testimony of the parents and/or siblings of Tracey
Gorringe, Matthew Mowen, Peter Talamantez and Jeffrey Biddle.
DEFENDANT'S RESPONSE
Defendant Donte Johnson objects to victim impact testimony of an excessive
nature. The State is certainly allowed to present to the jury each victim’s uniqueness as
an individual human being. Further, they are allowed to elicit brief testimony regarding
the impact of the victim’s death on the family. Payne v. Tennessee, 501 U.S. 808;111
S.Ct. 2597; 115 L.Ed. 2d 720; (1991}.

“Victim impact testimony is permitted at a capital penalty proceeding under
NRS 175.552(3} and under federal due process standards, but it must be
excluded if it renders the proceeding fundamentally unfair. The United
States Supreme Court has stated that victim impact evidence during a
capital penalty hearing is relevant to show each victims uniqueness as an
individual human being. Admissibility of testimony during the penalty phase
of a capital trial is a question within the-district court’s discretion, and this
court reviews only for abuse of discretion.

Floyd v. State, 118 Nev. Adv.Rptr. pg. 17; 42 P.3d 249, 261 (2002)

It has long been the law in the United States of America in cases where a
Defendant is fighting for his very life, that a death penalty should be based on reason
rather than caprice or emotion. See, Gardner v. Florida, 430 U.S. 349; 97 S.Ct. 1197;
51 L.Ed 2d 393 (1977).

In the instant case, admittedly you have four young men who have been the victim

of a terrible homicide. Nevertheless, there has to be some limit on a long parade of family
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members including parents, siblings, etc. before this jury otherwise the Defendant will be
denied a fair hearing. Judge Sobel addressed this very issue back in June of 2000.
Judge Sobel limited the victim impact testimony to one (1) parent per victim. (See
transcript pg. 15). The Judge in that proceeding pointed out that whichever parent did
not testify at the penalty hearing would of course have a chance to address the Court at
the formal sentencing. Therefore, he limited the victim impact to one (1) parent for each
of the victims. Additionally, in-an effort to balance the fairness in the proceedings, the
Judge in that case also provided some guidelines as far as the length of time that each
parent were to testify as well as what type of visual aids the State would be using. The
agreed upon amount of time previously was fifteen {15) minutes and it appears from the
record that the State was limited to one (1) or two (2} photographs of each of the
victims. Under the Federal Constitution Sixth, Eighth, Fifth and Fourteenth Amendment
and anything else that has to do with due process and a fair trial, any more than this
would violate Donte Johnson's rights. See, Payne, supra and Floyd, supra.

8. The testimony of Detective James Buczek, Detsctive Thomas Thowsen,
Charla Severs, Ace Hart, Bryan Johnson, Tod Armstrong, Lashawya Wright, Sikia Smith,
and Terrell Young who, collectively, will testify that Donte Johnson went to 4825 Terra
Linda with Terrel! Young and/or Sikia smith with the intention of stealing drugs and/or
money and/or personal property from the occupants of the residence.

DEFENDANT'S RESPONSE

Regarding the testimeny of Terrell Young and/or Sikia Smith, Defendant Donte
Johnson reaffirms the same arguments as set forth in number one. As to the testimony
of Detective James Buczek, Detective Thomas Thowsen, Charla Severs, Ace Hart, Bryan
Johnson, Tod Armstrong and Lashaway Wright the Defendant objects to any testimony
coming in that is not directly authorized by statute and/or case law.

9. The testimony of Charla Severs, Ace Hart, Bryan Johnson, Tod Armstrong,
Lashawya Wright, Sikia Smith, and Terrell Young, who, collectively, will testify that the

victims were murdered, at least in part, because some or all of the victims recognized
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Sikia Smith and/or Donte Johnson and/or Terrell Young.
DEFENDANT’'S RESPONSE

As to the testimony of Co-Defendants Sikia Smith and Terrell Young, Defendant
Donte Johnson reasserts the argument set forth in number one as set forth herein. As
to the testimony of Charla Severs, Ace Hart, Bryan Johnson, Tod Armstrong, and
Lashaway Wright, the Defendant objects to any testimony that is not directly authorized
by Nevada Revised Statute or Nevada case law.

10. The State anticipates relying on the verdict({s) and/or verdict forms that were
returned by the jury in the instant case to establish that the Defendant has, in the
immediate proceeding, been convicted of more than one offense of murder in the first or
second degree,

DEFENDANT’'S RESPONSE

Defendant Donte Johnson will submit this matter to the Court based upon the
record.

11. The juvenile records of DONTE JOHNSON,

DEFENDANT’S RESPONSE

Defendant Donte Johnsan objects to the admission of his juvenile records as being
inadmissible for any purposes pursuant to NRS Chapter 62 eq. seq.

12. Evidence regarding Las Vegas Justice Court case number 98F02775X in
which Donte Johnson is charged with one count of Possession of a Controlled Substance
With Intent to Sell. The Las Vegas Metropolitan Police Department event number
associated with the case is 980225-2093.

DEFENDANT’'S RESPONSE

Defendant Donte Johnson objects to the introduction of this evidence on the basis
of number one, relevance, and number two it is far too dubious and tenuous for
admission.

According to Blackstone, the Defendant was arrested for this offense on or about

February 25, 1998, Apparently a complaint was filed on April 10, 1998. Thereafter, on
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August 7, 2000, the action was dismissed on the Court’s motion. A trial court should
not admit evidence which in impalpable or highly suspect in a penalty phase. Young v,
State, 103 Nev. 233, 237, 737 P.2d 512, 515 (1987). Also, the trial judge may not
admit evident that is dubious or tenuous. Allen v. State, 99 Nev. 485, 488, 665 P.2d
238, 240 (1983). There must be a showing by the State before this type of evidence
is allowed in that Donte Johnson in fact committed this offense. Thereafter, there must
be a showing that its probative value is not outweighed by prejudice. See, D'Agostino
v, State, 107 Nev. 1001; 823 P.2d 283 (1991). Putting aside the fact that this evidence

O oo -1 OO0 ot B L N

is irrelevant, the State cannot clear these two hurdles in getting this evidence admitted.

—
<

Therefore, this evidence should not be allowed.

pam—ry
am—y

13. Evidence of a shooting that occurred at the Super 8 Motel located at 5288

—
[3®)

Boulder Highway, Las Vegas, Nevada on or about August 11, 1998. The Las Vegas

[y
(¥

Metropolitan Police Department event number associated with the case is 980811-0995.

The participants in the shooting included TERRELL YOUNG, DONTE JOHNSON, and SIKIA

e )
LV, T N

SMITH. The evidence will be introduced through the testimony of witnesses listed in the

—
(=28

discovery associated with event number 980811-0995.

DEFENDANT’S RESPONSE

—_
o0~

Defendant's Donte Johnson objects to the admission of any evidence regarding a

—
fle]

shooting that allegedly occurred at the Super 8 Motel. Donte Johnson was never charged

[\
(==}

with this offense or prosecuted for it. The spurious nature of the allegations themselves

[
—

are not supported by the type of credible evidence that would allow their admission.

™2
]

Under NRS 175.552, evidence which may or may not ordinarily be admissible under the

[
[5%]

rule of evidence may be admitted in the penalty phase of a capital trial as long as the

2
=

questioned evidence is not supported solely by impalpable or highly suspect evidence.

(3]
n

This includes alleged crimes for which the Defendant has not been convicted. However,

o
(=]

this evidence is not admitted to establish the existence of any aggravating circumstance

b
~3

but rather as “other matter” which the Court deems relevant to sentence. The

[y ®]
o0

determination of whether to admit or exclude such evidence is left to the sound discrstion
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1| of the trial Court. Homick v. State, 108 Nev. 127, 138, 825 P.2d 600 (1992),
2 14. Evidence regarding a homicide in which Darnell Lamont Johnson was
3 || murdered at the Thunderbird Hotel in Las Vegas, Nevada on or about the 4th day of
4| August, 1998. The Las Vegas Metropolitan Police Department event number associated
51 with the homicide is 980805-1240. The evidence will be introduced through the
6 || testimony of witnesses listed in the discovery associated with event number 980805-
71 1240.
8 DEFENDANT'S RESPONSE
9 Defendant Donte Johnson objects to the admission of this evidence. This is a
10 || homicide allegedly occurring on or about August 5, 1998. Donte Johnson has never been
11 || formally charged with this offense despite his having been in custody since on or about
12 | August 17, 1998. One also has to appreciate and be reminded that in the instant case
13 | before this Court, Donte Johnson has been convicted of the murder of four {4} young
14 | men. Given the foregoing, this Court has to be very careful with whatever else under the
15 || “other matter” evidence it allows in pursuant to its sound discretion. Cne has to be
16 || reminded that:
17 “death is a different kind of punishment from any other which may be
imposed in this country”. Gregg v. Georgia, 428 U.S. 153, 181-188;
18 Furman_v. Georgia, 408 U.S. at 286-291.
19 From the point of view of the Defendant it is different in both its severity
and finality. From the point of view of society, the action of the sovereign
20 in taking the life of one of its citizens also differs dramatically from any
other legitimate state action. It is of vital importance to the Defendant and
21 to the community that any decision to impose the death sentence, be, and
appear to be, based on reason rather than caprice or emotion. Gardner v.
22 Florida, 430 U.S. 349, 357-358; 97 S.Ct. 1197; 51 L.Ed.2d 393; (1977).
23 It is because of these considerations that this Honorable Court has te determine
24 [ whether or not introducing an unrelated, uncharged homicide into this case is a violation
25 || of Defendant’s right to a fair trial.
26 The Court must be very careful in deciding to admit an uncharged, unrelated
27 || homicide in this already highly emotionally charged case. As noted in D’Agostino v.
28 | State, 107 Nev. 1001;823 P.2d 283 (1991}, the Court stated as follows:
SPECIAL PUBLIC
DEFENDER
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In death cases the proof of other crimes is intended not to show the guilt of
the accused but, rather to display the character of the convict and to show
culpability and just desserts on the party of the homicidal convict. Past
criminal activity is one of the most critical factors in the process of
assessing punishment for whatever purpose punishment might be inflicted.
Past miscaonduct relates to the criminal’s blame worthiness for the charged
homicide and relates, as well to whether the jury deems it necessary for
public safety to impose a revocable, permanent quarantine upon the
murderer. The point is that past homicidal conduct of the subject of a death
penalty hearing goes to the very heart of the jury’s decision making process.
Property admitted evidence of past criminal conduct is even more damaging
in apparent penalty hearing than it is in a guilt determining proceeding
because the past conduct goes to the substance of whether the murder
should or should not be punished by death....while past murders are
relevant, even vital to the penalty hearing when properly called to the jury’s
attention, unreliability (sic} demonstrated past killings are harmful in the
extreme and simply cannot be overlocked by a reviewing court.

Based on the foregoing considerations we now hold that testimony in a

penalty hearing related to supposed admissions by the convict as to past

homicidal crimina! conduct may not be heard by the jury unless the trial

judge first determines that the details of the admissions supply a sufficient

indetia of reliability or there is some credible evidence other than the

admission itself to justify the conclusion that the convict committed the
crimes which are the subject of the admission. Id, at pg.1004

In the instant case, it is submitted that the proffered evidence does not meet the
standard as set forth in D’Augostino. In any event, Mr. Johnson would assert his right
for the Judge to first determine that the proffered evidence has some indicia of reliability
before admitting this very damaging testimony.

16. Testimony and records of Corrections Officers/Jail Personnel/Prison
Personnel from the Clark County Detention Center and Nevada State Prison pertaining to
Donte Johnson’s conduct while incarcerated at the Clark County Detention Center and
within the Nevada Department of Corrections. This evidence will include, but is not
limited to an incident that occurred on February 24, 2001, where defendant along with
another inmate threw OSCAR IRIA over a railing within the Clark County Detention
Center,

DEFENDANT’'S RESPONSE

Defendant Donte Johnson would submit to the Court’s discretion whether or not

to admit testimony and records of Correction Officers and jail personnel from the Clark

12
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County Detention Center and the Nevada State Prison in general. However, Donte
Johnson takes very strong exception and objects to any evidence that would reference
in any manner an incident that occurred on February 24, 2001, wherein Defendant along
with another inmate allegedly threw Oscar Irias over a railing at the Clark County
Detention Center. The basis of this objection is that first of all it is extremely prejudicial
and lacks any probative value. The record herein will reflect that Donte Johnson did not
have any responsibility for this act.

As a matter of fact, on July 18, 2001, another inmate who was charged along
with Donte Johnson, aka John White plead guilty to both counts in Case No, C174692.
The other inmate, Reginald Johnson, entered into a plea agreement on the express
condition that the case be dismissed with prejudice against his Co-Defendant White. See,
attached Exhibit “3", a copy of the District Court minutes from that matter).

Moreover, this case was worked up extensively for trial by the then defense
attarney Gloria Navarro. Although the matter was bound over from preliminary hearing
there was ample evidence to believe that a not guilty plea would have been obtained
against both defendants if the matter had proceeded to trial. The defense investigation
of this case revealed that the victim, Oscar Irias, was in custady on charges of First
Degree Kidnapping and Sexual Assault on a Minor under the age of Fourteen, both of
which carry penalties of a life sentence in the Nevada State Prison. Even though Mr. Irias
did not want to press charges, the State offered to assist him if he pursued prosecution
of this matter. As a matter of fact, Oscar Irias was the recipient of a very favorable plea
agreement which allowed him to plead to coercion, a crime which carries a penalty of one
to six years with the possibility of probation.

More importantly, based upon the investigation of the defense attorney in this
matter, it was determined that the corrections officers who were testifying in this
incident could not have possibly witnessed the events that they claim. As a matter of
fact, counsel is in possession of a video tape which would show that the officers vantage

point was obstructed in this regard.

13
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Essentially, what Mr. Johnson has suggested to the Court is that this incident is
so crucial and critical to whether or not he lives or dies in this penalty phase because it
is the only incident involving violence he has suffered since being arrested in 1998. This
incident standing alone,if lodged falsely against Mr. Johnson could be sufficient to
convince a penalty phase jury that he cannot be safely housed and that he must be put
to death. Therefore, this issue must be litigated before this Court makes such a
determination. See, Gardner v. Florida, supra; D’Agostino v. State, supra; and Parker v.
State, 109 Nev. 383; 849 P.2d 1062 (1993). Attached hereto as Exhibit “5" is a Waiver
of Conflict submitted by Mr. Reginald Johnson. In that Waijver of Conflict, Mr. Johnson
acknowledges that his former attorney Gloria Navarro is now employed with the office
which represents Donte Johnson, aka John White. He further acknowledges that Ms.
Navarro has information which would be helpful in representing Mr. Johnson in these
proceedings. More importantly, Mr. Johnson agrees that if the State seeks to introduce
any testimony against Mr. Donte Johnson involving the alleged attempt murder upon
Oscar Irias, that he would be called as a witness to testify on behalf of Mr. Johnson that
he did not participate in this incident.

This is critical to Mr. Johnson’s case. Therefore, a decision as to the reliability and
credibility of this evidence has to be made in advance of these proceedings and outside
the presence of a jury. Given the immense amount of evidence the defense has to show
that Donte Johnson was not involved, the only determination this Court could make is
that this evidence is impalpable and very highly suspect and therefore, has no place in
this penalty phase. Id at pg. 390.

16. Testimony of Dante Tromba (or designee), a Gang Intelligence Officer
employed by the Las Vegas Metropolitan Police Department and/or gang intelligence
officer employed with the Los Angeles Police Department, who will provide testimony
concerning the activities and purposes of the “Six Deuce Brims” gang. The State will
also introduce evidence to establish that Donte Johnson is a member of the “Six Deuce

Brims” gang.
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DEFENDANT'S RESPONSE

Defendant Donte Johnson objects to any testimony of a so-called gang intelligence
officer employed by the Las Vegas Metropolitan Police Department regarding the activities
of the “Six Deuce Brims”. There is absolutely no evidence in the discovery provided to
counsel since August of 1998 which would suggest that Donte Johnson was operating
as a “Six Deuce Brims"” gang member here in Clark County, Nevada. Moreover, all of the
evidence in this case was overwhelming to show that Donte Johnson was recruited and
an active member of the “Six Deuce Brims” in Los Angeles, California only. Therefore,
this evidence as to this Metro office would be irrelevant and extremely prejudicial and
therefore should be excluded.

17. Evidence regarding Las Vegas Justice Court case number 98F06789X in
which Donte Johnson was charged with one count of Attempted Murder With Use of a
Deadly Weapon and one count of Battery With Substantial Bodily Harm. The Las Vegas
Metropolitan Police Department event number associated with the case is 9805604-0265.
The victim in the case is Derrick Simpson, who has died as a result of the injuries he
sustained. Donte Johnson plead guilty to Battery With Use of a Deadly Weapon in Case
No. 98F06789X.

DEFENDANT'S RESPONSE

Defendant Donte Johnson plead guilty pursuant te Alford to a reduced charge of
Battery with use of a Deadly Weapon in reference to the injuries sustained by Derrick
Simpson. Derrick Simpson was alive and testified at Donte Johnson's previous penalty
hearings. As a matter of fact, the State has been granted permission in its Notice of
Motion and Motion to Admit Former Testimony to use the preliminary hearing testimony
of Derrick Simpson which was videotaped and where the prior penalty phase transcribed
testimony of Derrick Simpson. The record will reflect that the defense attorney did not
object to the use of this former sworn testimony inasmuch as the witness is clearly
unavailable.

There can, however, be no mention whatsoever of the fact that Derrick Simpson

15
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1| has since died. First of all, there has been no showing whatsoever that Derrick Simpson
2 || died as a result of any actions on the part of Donte Johnson. The record in this case will
3 || reflect that Derrick Simpson was a practicing crack head in his 40's at the time when he
4| was allegedly shot by Donte Johnson. There has been no showing whatsoever that Mr.
51 Simpson did not die of circumstances surrounding his lifestyle. Another very good reason
6 | why this jury should not be informed about Derrick Simpson’s death is that the State
7 | itself could not have prosecuted Donte Johnson for the murder of Derrick Simpsen.
8 [| Derrick Simpson was allegedly shot by Donte Johnson on or about May 4, 1998. While
9 || counsel does not know the exact date of Mr, Simpson’s demise, he clearly was alive and
10 || well in June of 2000. Under the state of the law as it existed at the time of this crime,
11 [| Ponte Johnson could not have been prosecuted for the death of Derrick Simpson because
12 || death did not occur within a year and a day of the shooting which was the law at that
13 || time. (See attached Exhibits “7" attached herete, the Criminal Complaint charging Donte
14 || Johnson with the Attempt Murder of Derrick Simpson and Exhibit (“8") NRS 200.100).
15 The law in this area does not necessarily require a conviction or a prosecutable
16 || offense in order for the Court to allow the admission of this type of evidence under the
17 || “other matter” which the Court deems relevant to sentence. See, Homick, supra.
18 || Nevertheless, the determination of whether to admit or exclude such evidence is left to
19| the Court’s sound discretion. We would submit that in a situation like this where Donte
20{ Johnson’s third penalty hearing which is being held four {(4) years after the first, should
21 [| not prejudice him in any way. The record herein will reflect that Donte Johnson moved
22 Il for and did his best to obtain a second jury penalty hearing back in June of 2000 after
23 || the first jury trial was declared a mistrial. It would therefore violate procedural due
24 || process as well as fundamental fairness to punish Donte Johnson for the delay in these
25 || proceedings by allowing this jury to know that Derrick Simpson has since expired.
26 || Therefore, this information must be kept away from this jury to avoid tainting it with any
27 || unfair and prejudicial information.
28
" DerespEn
Havaoa 16
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18. Letters and/or correspondence of Donte Johnson to Sikia Smith, Terrell

Young and Charla Severs.
DEFENDANT’'S RESPONSE

Once again, Defendant Donte Johnson abjects to the introduction of any of these
letters. This issue was addressed thoroughly by Judge Sobel in the first penalty phase
at page 16. The Court indicated that it found the letters to be “consistently profane,
almost rap type letters between Mr. Johnson and his Co-Defendant. They're filled with
profanity. They are filied with raqial epithets., They show, it seems, a fairly intelligent,
cocky young man who is still enjoying his life in jail, who may be doesn’t particularly even
care if he gets the death penalty. Seems that the more | thought about it, it might very
well affect the proper consideration of the jury in terms of what they should be focusing
on.... | read them as nothing more than profanity laden communications between these
co-conspirators, something that you couldn’t take out all the references to nigger and all
the profanity and | just don’t particularly see any probative value that could outweigh the
possible prejudice.” (Transcript pgs. 16-17). Therefore, the previous Court ruled that the
letters could not come in inasmuch as they would interfere with a reasoned and rational
decision to impose the death sentence rather than one based upon caprice and emaotion.

See, Gardner, supra. (_{4/

DATED this D day of April, 2004,

p
Nevada Bar No. 2255
333 South Third Street, 2nd Floor
Las Vegas, NV 89155-2316
{702) 455-6265
Attorney for Defendant
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RECEIPT OF COPY
RECEIPT OF COPY of the foregoing DEFENDANT'S OPPOSITION TO THE STATE'S
SECOND AMENDED NOTICE OF EVIDENCE IN SUPPORT OF AGGRAVATING
CIRCUMSTANCES is hereby acknowledged this Qoday of April, 2004,
DAVID ROGER

/&Oﬂ/f/m@
District Attorney

200 S, Third Street
Las Vegas, NV 89155
Attorney for Plaintiff
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DAVID ROGER

Clark County District Attorney

Nevada Bar #002781

GARY L. GUYMON

Chief D%:ut% District Attorney
ar

Nevada 003726
200 South Third Street
Lag Vegas, Nevada 89155-2211
702) 455-4711
ttormey for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA, )
Plaintiff,
CASENO: C(C153154
-VS-
DEPTNO: V
DONTE JOHNSON,
#1586283
Defendant.

AMENDED NOTICE OF INTENT TO SEEK DEATH PENALTY

COMES NOW, the State of Nevada, through DAVID ROGER, Clark County District
Attomey, by and through GARY L. GUYMON, Chief Deputy District Attorney, pursuant to
NRS 175.552 and NRS 200.033 and declares its intention to seek the death penalty at a
penalty heating. Furthermore, the State of Nevada discloses that it will present evidence of
the following aggravating circumstances:
4, The murder was cormmitted while the person was engaged, alone or with others, in the
commission of or an attempt to commit or flight after committing or attempting to commit,
any robbery, arson in the first degree, burglary, invasion of the home or kidnapping in the
first degree, and the person charged:

(a) Killed or attempted to kill the person murdered;
5. The murder was committed to avoid or prevent a lawful arrest or to effect an escape
from custody.

12.  The defendant has, in the immediate proceeding, been convicted of more than one
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offense of murder in the first or second degree. For the purposes of this subsection, a person
shall be deemed to have been convicted of a murder at the time the jury verdict of guilt is
rendered or upon pronounce?ent of guilt by a judge or judges sitting without a jury.
#2
DATED this _/ 2 day of March, 2004.
Respectfully submitted,

A/

ARY 1 ‘
Chief Deputy Disttict Attomey
Nevada Bar #003726

CERTIFICA F FACSIMILE MISSION

I hereby certify that service of Amended Notice Of Intent To Seek Death Penalty, was
made this _/ day of March, 2004, by facsimile transmission to:

SPECIAL PUBLIC DEFENDER'S OFFICE
FAX #455-6273

'é fctz_;etary ?for fht; District ~ Attorney's

e
Office

OLG/ddm

2 PAWPDOCSINOTICES 1 118118301 2. doc
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~TRROLE D'ALOIA  DEPUJY
STATE OF NEVADA
CASE NO. (153154
Plaintiff
. DEPT. V
vEe. . DOCKET "H"
DONTE JOHNSON, . Trangcript of
aka John Lee White . Proceedings.
Defendant
BEFORE THE HONORARLE JEFFREY D. SOBEL, DISTRICT COURT JUDGE
JURY TRIAL - PENALTY PHASE - DAY 1 - A.M. SESSION
TUESDAY, JUNE 13, 2000
VOLUME I
APPEARANCES:
FOR THE PLAINTIFF: GARY L. GUYMON ,
Chief Deputy District Attorney
ROBERT J. DASKAS
Deputy District Attorney
FOR THE DEFENDANT: DAYVID J. FIGLER
Deputy Special Public Defender
JOSEPH S. SCISCENTO
COURT REPORTER: TRANSCRIPTION BY:
SHIRLEE PRAWALSKY NORTHWEST TRANSCRIPTS, INC.
District Court Las Vegas Division
P.O. Box 35257
Las Vegas, Nevada 89133-5257
(702) 658-9626
Proceedings recorded by electronic sound recording, transcript
produced by transcription service.
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LAS VEGAS, NEVADA, TUESDAY, JUNE 13, 2000
(Jury is mnot present)

THE COURT: ..... to make a record.

Relative to the penalty phase, first of all, the
motion to sever the -- or bifurcate the penalty hearing has
been renewed, in the sense that it is referred to in the one-
page summary of points and authority that Mr. Figler tendered
by fax over the weekend, is denied. I don’t think it‘sg in
accord with current Nevada case law.

As I see it, we're dealing with four categories of
evidence in this penalty phase. For the record, we briefly
discussed it with all counsel Friday afternoon after the guilt
phase was over and over the weekend Mr. Figler favored us with
that fax and, in addition, presented ug with a Supreme Court
case yesterday about 3:00 in the afternoon from the State of
Washington, Bartholomew. The four areas, as I see 1t, are,
first of all, evidence of prior crimes, I have indicated
tentatively that the pogsession of stolen vehicle arrest;
which to me has nc relevance and is prejudicial in terms of
the jury'’'s assessment of whether or not Mr. Donte Johnson
should receive the death penalty, life with or life without,
is going to be excluded.

The major bone of contention, I would take it,
relative to the prior crimes, is referred to on the witness

list penalty phase ag the murder of Darnell Johnson. It is

I-2
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the contention of the State that the decedent, Darnell
Johnson, was strangled to death. They, or Mr. Figler, in
arguing against the introduction of it, tendered an autopsy
report where the manner of death was not cextain, but was
deemed to be probably homicidal and probably due to
strangulation.

The State has indicated, in my recollection, that
relative to Darnell Johnson’s murder two of the same witnesses
who testified as to admissions at trial, Charla Severs, the
girlfriend of Mr. Johnson, and the friend of Mr. Johnson, or
at least acquaintance, Bryan Johnson, would testify as to
details confessed -- or alleged detalls confessed by Mr.
Johnson, including strangulation.

Is that about the state of the offer relative to the
details pursuant to D‘Agostino, Mr. Guymon?

MR. GUYMON: Yes, Your Honor, with a couple of extra
additicnal details and that is that both Charla Severs and
Bryan Johnson will indicate that that strangulatioﬁ happened
at the Thunderbird Hotel. We will -- We've already introduced
into evidence keys of the Thunderbird Hotel where Charla
Severs has already told this jury that Donte Johnson was
staying, so we believe the location is -~

THE COURT: And those keys, of course, evidence of
the guilt phase showed were buried in the backyard with Ehe

pager and the evidence was, at least the State’s evidence,
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that Donte Johnson, inferentially, was the one that had buried
them there.

MR. CGUYMON: That is correct. And so we belie&e
that the keys are also important in the case because they
corroborate it. |

THE COURT: And what is Detective Chandler gonna
testify to?

MR. QUYMON: Detective Chandler will corroborate, if
you will, the confessions of Donte Johnson through Charla
Severs and Bryan Johnson because Roy Chandler, Detective
Chandler, will indicate that he, in fact, was in charge of the
investigation of Darnell Johnson, that Roy Chandler called
over to the Thunderbird Hotel at the start of his
investigation of the Sncop homicide and that he found Snoop’s,
who I refer to as Darnell Johnson, body wrapped up in a sheet,
consistent with what Charla Severs will tell us and consistent
with what Bryan Johnson will tell us, that Roy Chandler made a
discovery congistent with the confessions of Donte Johnson of
Darnell Johnson'’s body very near the speedway, which is where
the defendant indicated he took Darnell Johnson and disposed
of the body.

Roy Chandler will, in short, tell the jury of his
investigation and in fact establish that Darnell Johnson was,
in fact, strangled, pursuant to his investigation, and

disposed of.
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THE COURT: Okay. Now I take it, as to this, you
say, in this one-page summary of Nevada law primarily, or
maybe it’s exclusively Nevada law that you faxed over the
weekend, Dayvid, that the defendant intends to raise, on
constitutional grounds, that all character evidence submitted
by the State violates his right to a fair trial. I guess,
then, all of the criminal activity that is being alleged by
the State you feel falls under viclations to a fair trial,
including his conviction for bank robbery and things such as
that?

MR. FIGLER: Your Honor, none of the proffered, 1,
2, now there’'s one thing that’s left, 4, 5, items go to any of
the aggravate six, go tc any of the aggravators.‘ I think we
could all agree on that, that this is merely character
evidence. As such, yes, that would be ocur position.

At some point T also want to further discuss the
details regarding the D'Agostino determination with regard to
the other murder, alleged murder.

THE COURT: Okay. And, of course, D'Agostino I
think is instructive in several ways. The court there says
that past homicidal conduct goes to the very heart of the
jury’s decision-making process, at page 1004 of our Nevada
Reporters, and further observes that past murders are
relevant, even vital. Now, of course, the facta of D’ Agostino

were a cell mate, not a lover, comes in and says that Mr.
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D’'Agostino cut a weman's throat and threw her off a cruise
ship. The detaills in corroboration that were obviously
misging in D'Agostino do not appear, to the Court, to be
missing here.

Now the headnotes locsely say that there has to be a
hearing prior to the admission of it. As I read the opinion
itgelf, there needsg to be a prior determination, not
necessarily a hearing, on the details of the admiszsion, here
the strangulation, the autopsy report, the confirmation of
Detective Chandler as to it and credible -- or credible
evidence as to the admissions. I certainly heard Charla and
Bryan at the trial and £ind that to be credible eviderce.

You have some additional procedural reguest with
reference to that?

MR. FIGLER: Yesg, Your Honor, Underlying all of the
determination of character evidence, which is treated
differently in death cases than evidence which would be
offered in support of the aggravating evidence, isg a
determination of reliability, a welghing of prejudice, a
heightened weighing of prejudice under Nevada rules, but,
additionally, Your Honor, what we’'re suggesting -- And I think
that the Bartholomew case really does a good job of explaining
the tension between bringing in this type of charactexr
evidence that doesn’t go toward any of the aggravators with

regard to the type of concerns that the United State’s

I-6

AA08556




10

i1

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Constitution and the various state constitutions require the
Court to engage in before this type of extraordinarily
prejudicial information is presented to the jury when it
doesn'’'t support any of the aggravators. In other words, --

THE COURT: Now clearly our Court doesn’t follow the
Bartholomew standard.

MR. FIGLER: Well, you know, no one has had the
foresight, at least none of the Nevada cases, have taken it to
the next level, as the Supreme Court of Washington has, in an
actual challenge of the statute which allows all evidence to
come in, including hearsay, or at least glves the discreﬁion
to the Court to allow otherwise inadmissible evidence to come
into the court. ©No cne has analyzed that in terms of that
particular provision being in comport with not only the United
State’s Constitution, Eighth and Fourteenth Amendments, but
any particular state constitution.

Now just like Washington, --

THE COURT: They’ve had 16 years to adopt the
reasoning of thig case. And I've read all the cases you
cited, and many others, and it’s clear to me that the Supreme
court of the State of Nevada is never going to take the
position that uncharged or unconvicted -- clearly they’'re
going to let those in, assuming that the evidence is not
impalpable or speculative and --

MR. FIGLER: Or dubicus or tenuoug or unreliable,.
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THE COURT: What is dubicus or tenuous about the
word of his girlfriend?

MR. FIGLER: Well, Your Honor, I think it’'s the
dubiousness and tentativeness -- tenuousness of an
individual’s proclamation, because we can’t get into the
mindset of exactly what is going through their wind when
they’re saying that. What we do have though is the hard data,
which is the autopsy report, and I would submit to Your Honor
that this autopsy report needs to be made part of the record.

THE CQOURT: Fine.

ME. FIGLER: Because 1f Your Honor’s going to allow
this evidence tc come in, this character evidence, I think you
need to be aware of the fact that, not unlike the Binion case,
the Coroner initially found no strangulation, no homicide
whatsoever. Only after this alleged statement came to the
attention of the Coroner did he go and reexamine the body
trying to find evidence of strangulation and, gquite honestly,
he said, "Well, there was some reaction to maybe sowme iron
near his neck, but I can’t say that this is strangulation at
all. I can’t say that this occurred from strangulation or
occurred from other causes."

Quite frankly, this individual had 4,274 nanograms
per milliliter of cocaine in his body when he died, which is
clearly, according to ocur expert, enough to cause an overdose,

but when they had this information the Coroner goes back.in --
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THE COURT: But now would that speak to the cause of
death or --

MR. FIGLER: That’s correct, Your Honor.

THE COURT: -- the fact that he was strangled?

MR, FIGLER: Both.

THE COURT: I mean, maybe Mr. Johnson did not cause

the death, even though he thought he did, because he wasg
strangling him.
MR. FIGLER: Well, Your Honor, then he didn't cause

ancther death and it’'s a prior crime and it’s tenuous.

THE COURT: Well, in that --
MR. FIGLER: Or Mr. Johnson might have been there --
THE COURT: Well, I think the act of strangling him,

whether or not it resulted in his death, would be significant
to the jury.

MR. FIGLER: But it’s gonna be presented as a result
in his death when the Coroner can’t even say that.

THE COURT: But that’s something you could cross-
examine or call the Coroner for.
that’s what falls into the

MR. FIGLER: Well,

category of dubious and tenuocus, is that if they’re allowed to
argue that Donte Johnson caused another person’s death, when

the Coroner in the State of Nevada said that he can’t say that
this person was even killed, is of the character -- of this

type of character evidence.
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Now if we’re in a different case, you know, who
knows, but when you're in a death penalty case, when you have
the obligation to not only make these determinations of
reliability of the evidence that’s gonna be presented as
character evidence against an individual, but you alsc have
the obligation to apply a higher degree of gscrutiny with
regard to the prejudice of character evidence in a particular
case, then you really run at risk of violating not only the
United State’s Constitution, but the Nevada Constitution.

And as I was gonna say before, as the State of
Washington, Nevada has traditionally given more constitutional
rights, within its own constitution, than the federal
government and I think that everyone would agree with that
interpretation of Nevada constituticnal law. No cone has
brought it to the attention yet.

THE COURT: It depends on the time and the
compositicn of the courts.

MR. FIGLER: No one has brought it to the attentiocn
vet, that this particular provision, this type of evidenée
which is coming in, is a violation of not only the Federal
Constitution, but the Nevada State Constitution with regard to
our version of a fair trial, our version in the Nevada State
Constitution of due procesg and our idea of cruel and unusual
punishment with regard to this type of evidence coming intc

the case.
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And that, quite frankly, applies to all of the
evidence that’s been presented, but more so with the type of
uncharged ~-- And this has gone uncharged for over two vyears.
And quite frankly, Your Honor, I don’t think that an offer of
proof could be made under D’ Agostino that this case could make
it pass probable cause at a hearing, because they haven’t
proved that a crime has occurred.

THE COURT: ©h, there’s no doubt in my mind it could
make it pass probably cause, Mr. Figler.

MR. FIGLER: Well, I think we need to bring in the
Coroner, Judge, and we need to cress-examine him.

THE COURT: What I'm saying is --

MR. FIGLER: I think that we need to bring in --

THE COURT: -- if you do a lot of preliminary
hearings, and I don’t know whether the Special Defender does a
lot of preliminary hearings, there’s no doubt in my mind you
could get this over to District Court.

MR. FIGLER: Well, you know, Judge, I’ve never had a
preliminary --

THE COURT: You do have this marked as an exhibit.

MR. FIGLER: Thank you, Judge, and the toxicology
report as well.

I've never had a preliminary hearing where the
Coroner said that he doesn’t know if there was a homicide and

that went forward as a homicide.
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testimony, if there’s gonna be some other supplemental
evidentiary introductions through these witnesses. What I
would like to do is for Your Honor to --

THE COURT: What do you -- What do you have in mind
there?

MR. FIGLER: Well, you know, I’ve seen cases where
the State has brought in those big screens again and run
things in slow motion with pictures of the individual -- some
other things. It’s not a guid pro quo. There are certain
restrictions on the prosecutors in these death penalty cases
that don’t exist on the defendant and that is the wisdom of
Furman and its progeny, that that’s the way that it has to be.

In this particular case, I don’t know what they’re
gonna bring in, if there’s, you know, a photo montage or
exposition or something like that. I think that that might
very well run afoul of Payne in talking about a brief glimpse.
We have four victimg here, understood. They want to bring in
five witnesses, which might be one too many. I don’t know how
long these witnesges are gonna go and what they’re gonna
attempt to do, but I would ask that the Court keep those
guidelines and restrictions in mind.

And I would prefer not to have to object again to
it, but, again, I don't know what they’'re gonna be presenting.

THE COURT: You know, of course, Gardner, in

addition to the brief glimpse that Payne authorizes, after a
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tortured history of litigation over the victim impact
statements, Gardner, also from the U.S. Supreme Court, says
that a death penalty should appear to be based on reason
rather than either caprice or emotion.

You, Mr. Guymon and Mr. Daskas, have a benefit that
the Court doesn’t, and Mr. Figler and Sciscento don’t, of
having seen these witnesses before. You had indicated, when
the Court was just reviewing these things informally Friday
afternoon, that these individuals, the parents, I take it, of
the four dead boys, have been through it before and you’ve had
some discussions with them that might address the concerns Mr,
Figler just articulated.

MR. DASKAS: Judge, we’ve been through this, as you
know, twice before. Each time we’'ve admonished the relatives
to address the Court, that their testimony is limited to the
victim’s character, the nature and impact of the crime
committed and the loss of the victim to the victim’s family
and society, they’ve all complied with that admonition, Judge.

It’s not our intention to put on a pheto montage, as
Mr. Figler addressed.

THE COURT: Well, he had two concerns, at least,
that I heard. ©One was length.

MR. DASKAS: Right.

Judge, they have been limited to those areas I just

mentioned. I can‘t tell you how long they were each on the
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gstand. It was probably no more than 15 minutes per family
member and we don't expect it te last longer in this courtroom
than it did in the other two trials.

THE COURT: And the other thing that he gaid he had
a concern about was props. Are there any that are being used
by these folksg?

MR. DASKAS: Only photographg that they might want
to show the jury, with the Court’s permission, but there is no
monitor, computer meonitor, or television montage, simply
photographs they wish tco show the jury of thelr scons in life
and I think they’re entitled to do that.

THE COURT: All right, I had tentatively indicated,
if the defense objected, and they do, to hawving more than one
parent per child. Payne, as I said, is the first U.S. Supreme
Court case at least that reverses a long string of cases that
didn’t allow for victim impact statements in front of a jury,
because it was thought that who died wasn’'t the important
concern in a death penalty decision, and Payne overruled it,
but it did, in the termg that Mr. Figler says, a brief
glimpse.

To have two parents -- I’'m going to, of course, hear
the sentencing, regardless of the jury’s decision, on
everything else and whichever Mowen decides not to testify
today, under the Court’s ruling, of course, will have an

opportunity to speak at a later time, but I will limit it teo
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four parents, one for each of the dead boys.

Next is the letters. The letters, tQ me, as a
group, and there’s a whole bunch of them, could, depending on
where the defense is coming from, be viewed as perhaps helpful
toc the defense in some instances. What’s the defense’s
position relative to the letters as a group?

MR. SCISCENTO: Yeah, we object toc the letters. I
reviewed the letters that Mr. Guymon says he’s going to
present and I don't see anything that goes with the
aggravation or prior harm to the community. I’'d ask that Mr.
Guymon at least make an offer of procf as to what section he's
gonna focus on and maybe there’s a difference between the
language and understanding -- what’s in the letters and our
understanding of the language.

THE COURT: Yeah, I read the letters Saturday,
before I had again reviewed all of the law in the matter, and
I must say that before I read the law I probably would have
been inclined to allow the letters in and when reading the law
I increasgsingly became doubtful about it. The letters, as a
group, strike me ag the -- almost consistently profane, almost
rap-type letters between Mr. Johnson and hig co-defendant.
They’'re f£illed with profanity. They are filled with racial
epithets. They show, it seems, a fairly intelligent, cocky
young man who is still enjoying his life in jail, who maybe

doesn’t particularly even care if he gets the death penalty,
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things that the more I thought about it might very well affect
the proper consideration of the jury in terms of what they
should be focusing on.

I believe there was some discussion up in the
office, in the presence of all counsel, last Friday that these
were indicative of his leadership of the others. I know that
some of them are gigned General Deco, but some of them, or one
of them, is alsc signed Dick Tracy. I read these as nothing
more than profanity-laden communications between three co-
conspirators, something that you couldn’t take out all the
references to "nigger" and all the profanity, and I just don't
particularly see any probative value that could outweigh the
possible prejudice.

Mr. Guymon, are they, as a group, something thét you
want in or any particular ones where you would disagree with
my ruling and want to point something out to me?

MR. GUYMON: Judge, with all due respect, I do
disagree with your ruling. I understand your concerns,
however, the letters clearly speak tc one of the mitigators
under 200.035, Subsection 5, and that is the defendant acted
under the duress or under the dominion of ancother person.

I can tell you that I have now interviewed Agent
Clark, who is the parole officer of the defendant’s, andlhe
indicated tc me that he had told the defense, because they

were keenly interested in whether or not Donte Johnson was a
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follower or a leader, for starterg, Judge, I offer the lgtters
because the letters clearly -- And, by the way, it was Agent
Clark’s opinion that Donte Jchnson is a follower and not a
leader.

THE COURT: And, by the way, 1g that testimony
that’s going to come out, as far as you expect, during your
phase?

MR. SCISCENTO: I‘m not sure. I did speak with
Officer Clark. I don‘t know if that's the position that we're
gonna be taking. I den’t think it is. I don’t think that’s
the mitigated that we’re locoking at.

THE COURT: By the way, I did not have a chance, and
it occurred tc me over the weekend, and I never had time to
look at it, in the death penalty hearings we've had in the
last ten years there was never an issue of rebuttal. 1Is
there, in your mind, a right to the State to have rebuttal
after?

MR. GUYMON: Yes, Your Honor.

THE COURT: Okay, so if -- And do you disagree with
this, Mr. Figler or Mr. Sciscentc? Does the State have the
right to rebut things that you put forth in your case, because
that can make some difference to how I would rule, obviously,
because they are asgerting that this would be relative to
certain mitigators, which you may never even get to.

MR, SCISCENTO: Well, that’s the problem that we
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1| have, Your Honor. I mean, in some cases they do have rebuttal
2| and in some they don’'t.
3 MR. PIGLER: But not in Nevada.
4 THE COURT: So you don’'t -- you don‘t challenge the
5| fact that they have a right to rebuttal, fair rebuttal, of
6 | what you put on?
7 MR. FIGLER: I don’'t know that the statutes provide
8| for that in the State of Nevada with regard to a death penalty
9| hearing. I think that if there was --
10 THE COQURT: That’'s the thing I did not loock at. Do
11| we have a statute -- I mean, we have an order of trial that
12 | specifically sets these things forth.
13 MR. FIGLER: But I think that the --
14 THE COURT: Does anybody know if we have an order of
15| penalty hearing that also sets this up?
16 MR. GUYMON: Judge, I can have some research done in

17| about an hour, while I'm still here I’'1ll have somecone do it

18| for me, but it’'s always been my belief that in fact we can --
19 THE COURT: Okay, well, let’s assume, for the sake
20| of your argument, that you have a right to rebuttal and put it
21| in that context, because it strikes me that if they go certain
22| places, and it did over the weekend, thege letters might have
23 | more relevance than I see them as having now. Let’s take it
94 | in the context that you may have the right to use them in

25| rebuttal.
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THE COURT: Okay. And he refers, in one of thé
letters, to don’t worry about the three boys, that must --
being Bryan Johnson, Armstrong and the other guy, he’s taken
care of them. Well, obviously, he hadn‘t. I mean, there’s a
lot of young man boasting here that I don’'t think is important
to a jury’s determination of whether he lives or dies.

Go ahead.

MR. GUYMON: Okay. I think they address violence
and I think violence clearly is a character trait that this
jury can know about. I think, number two, --

THE COURT: Oh, I think they know about it by
rulings that I‘ve already made. They’'re gonna hear about an
allegation of murder, attempted murder, a bank robbery, plus
they’ve got four murders in the original case.

MR. GUYMON: Okay. I think they also talk to
leadership, which I’ve already addressed. It is clear that he
is giving instructions to Terrell Young and to Sikia Smith as
to what he wants them to do. I think that’s clearly what a
leader does.

More importantly, he indicates that --

THE COURT: Yeah, but T don’t see why it‘s relevant,
absent their making this a bone of contention, to whether he
lives or dies, that he’s a leader or a follower.

MR. GUYMON: He also talks about living or dying and

indicates that he doesn’t care because he is now a legend.
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THE COURT: Right.

MR, GUYMON: T think clearly the fact that he's a
legend, "whether breathing or dead," and that’s a direct
quote, ig something this jury should know, because it isg his
legendary status that he boasts of because of what he did. T
think that is a -- something that this jury sghould be entitled
to know.

THE COURT: I think that’'s absolutely, extremely
prejudicial with having very little probative effect on
whether he should live or die.

MR. GUYMON: And, lastly, the letters talk about the
death of Snoop wherein he talks about taking Snoop -- or he
doesn’t say Snoop, but he says taking that other guy feor a
ride and he mentions that in --

THE COURT: Yeah. Now which of -- That’s the one
thing that struck me as possibly corroborative of something
elge I'm letting in.

MR. GUYMON: There are --

THE COURT: Which letter is that?

MR. GUYMON: Well, Jﬁdge, I'd have to go throuéh
them to get the date, but there are two letters, actually.

One is to Terrell Young wherein he was talking about --
THE COURT: Well, these are all to Terrell or Sikia.
MR. GUYMON: That’s correct. Would you like --

Judge, if yvou'd give me a minute, I’'ll find it for you.
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(Pause in the proceedings)

MR. GUYMON: All right, Judge, in the letter dated
January 25th, 1999 --

THE COURT: Is that one where you can actually read
the postmark?

MR. GUYMON: The postmark is upside down on that
particular letter. At the top of that letter is a 1996
Atlanta Para-Olympilic Games.

That's correct. Is your stamp upside down, Judge,
post stamp?

THE COURT: I guess. It’s virtually not visible.
Is this the one that says, "What's up with you?"

MR. CUYMON: It‘s what’s up with -- "What’s up,
Dog?" 1It’s about the fourth page --

THE COURT: No, no.

MR. GUYMON: Third page deep.

THE COURT: That'’s not it then.

MR. GUYMON: Judge, may I approach and get it for
you?

THE COURT: Sure.

MR. GUYMON: It looks exactly like this. I think
you aétually have one, Judge. That's the letter, Judge.

THE COURT: Oh, this is the way this cone starts,
"What's up with you?"

MR. GUYMON: Well, the third page deep, Judge, .page
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3, if it’s in the same order that I have it, Judge.

THE COURT: Where it says, "I first off want to
gtart"?

MR. GUYMON: "I first off want to start." Judge, if
you’ll come to the second paragraph, fourth line of the second
paragraph, and I quote, "But don’'t worry because he’s as good
as dropped off. Remember how we" -- and this is -- he’s
speaking to Terrell, "tock a long ride one night and dropped
of f that one" -- or, excuse me, "dropped that one nigger off,"
and I quote.

THE COURT: Yeah, you can get it out through other
witnesses without going through nigger, nigger, nigger,
nigger, which sounds like a rap song, and, as I gaid,
introduces to me the problems that you’'ve got.

Anything else on the record on this, Mr. Guymon?

MR. GUYMON: That would cover the areas in the
letter that I think are --

THE COURT: Okay, the letters, except for the
possibility of rebuttal, will not come in.

Now the fourth thing that I wanted to discuss,
before we get just to the clean-up category, is gang
references. Now essentially what Mr. Guymon has been
representing is he would be very careful to aveoid gang
references, except he believes it’s not going tc be an issue

because you're gonna bring it up anyway.
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First of all, is he factually correct as to that
agssumption?

MR. SCISCENTO: Yes, Your Honor.

THE COURT: Sc do you care if people that he has
refer to the gang membership of Mr. Jchnson?

MR. SCISCENTO: My understanding is that the
information that Mr. Guymon’s gonna bring through PSI reports,
or pre-gsentencing investigations, any reports of probation,
are going to reference the gang. We have no objection as to
that .

THE COURT: Okay. The fifth thing is a catchall.

Is there anything I haven’t covered, Mr. Figler or Mr.
Scigecento, so far that you want to make a record of?

MR. FIGLER: Yes, Your Honor, but of course.

THE CCURT: But of course.

MR. FIGLER: In reviewing the State’s case, what has
now been presented to us, is what penalty information they’'re
gonna bring. At the onset I would note that, if it wasn’‘t
already captured in our voluminous pretrial motion, that a
clogse inspection of the aggravating circumstances which the
State intends to prove do create gsomewhat of a constitutional
dilemma. More specifically, Aggravator Number 3, which is the
knowingly creating a great risk of death to more than one
person, and Aggravator 12, has, in the immediate proceeding,

been convicted of more than one offenge of murder, I think
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that there is a definite conflict between those two with
regard to the cumulative repetitiveness of the particular
aggravators.

There was no one else present at the Terra Linda
regsidence but for the victims, who were all killed, and would
provide for Aggravator Number 12. There wag no one else that
was there. To say that --

THE COURT: Could I see those again, Dave?

MR. FIGLER: Sure.

THE COURT: They’'re buried in one of the early
files.

MR. FIGLER: What I'm showing to you right now is
the notice of intent to seek the death penalty submitted by
the District Attorney’s Cffice.

THE COURT: What about that argument that you gtrike
and it would probably be striking 3 and leaving 127

MR, DASKAS: Judge, in the statute the aggravator
makes no distinction between whether it’s a victim or whether
it’s a co-defendant who was also present in that home when
bullets are being shot. Certainly, when Donte Johnson pulled
the trigger four times, he created a risk of death to the co-
defendants as well. Arguably, bullets could have ricocheted
off the cement floors, they could have gone through walls and
people outside the home could have been injured. Certainly

that aggravator ig satisfied and that's a separate and
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distinct aggravator from the last aggravator, that he’s
convicted of more than one offense of murder.

THE COURT: Okay. 12 was added long after 3 and I'm
not sure they ever thought of this kind of a situation. I
think that the danger of doubling up here is real and I’'ll
gtrike Aggravator 3.

In additicon, in a situation like this, where all the
evidence was that these boys were killed by bullets at close
range coming cut of this gun, I think to speculate that there
wag risk of death to co-defendants is awfully tenuous.

3 will be stricken and the others will stand.

Anything else, Mr. Figler?

MR. FIGLER: One other concern, Judge, and I only
bring it to the Court’s attentiocn ‘cause the Court brought it
to our attention. I’'m quite familiar with the case holding in
Vernell Evans and I understand Your Honor's position. 2And I
think that we all can agree that this is highly emotionai for
everyone. It's a horrific result here with these four young
men. It’s also horrific with this young man.and what he'’s
facing.

I know Your Honor had indicated to us off the record
before that you are human, as everyone else, and that you
can’t avoid the emotion sometimes and I know that it has been
made issue before in front of the Nevada Supreme Court. I

would ask that Your Honor -- Well, I don’t know. If Your
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Honor could represent to us that that won't happen in this
case, then certainly we don’t have an issue. I only raise it
because Your Honor had indicated to us that you were
compelled, by a lot of the facts in thig case, and that this
might be a very real possibility in the case, that you might
be emotional in front of the jury as well,

And so my concern is --

THE COURT: Yeah. And what you're talking about,
because it’s sort of not clear from this record, Vernell Evans
was also a quadruple murder and we had four family members up
here and I did everything in the world to try to avoid any
show of emotion and after we had not one, not two, nct three,
but four parents testify, from a distance from me of about
four or five feet, and not because I would have necessarily
imposed the death penalty, but because I was very much moved,
as a human being, by what befell these parents and what loss
they suffered, despite doing all the mathematical equations I
could do in my head and all the pinching of my thighs and
biting of my cheek, two things happened. One, when the last
mother testified, a single tear came down my face, which was
litigated later, and my voice shock while I read the
admonition.

and I told you about a week ago I'm gonna do
everything I can, because I don't want the jury to feel one

way or the other, it’s their decision not mine, nor does my

I-28

AA08576




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

gshow of emotion -- nor should it indicate to them what I would
do, if that’s important to them, because it’'s not my decision,
nor does my emotion indicate what I would do 1f I were sitting
in judgment on this case. That’s a judgment I hope I don’'t
have to make, but it’s still possible in this case. AaAnd what
I said to you at that point wasg in that case they moved for a
migtrial. I had indicated to them I would give them all sorts
of cautionary instructions. Do you have something that, in
case, and I'm hoping it’s not gonna happen, will do it?

Now one thing, of course, is this is gonna be the
last part of the case for them. If I feel that I‘'m not gonna
be able to read the admonition, which is the next thing, is
there any objection to my Clerk reading the admonition?

At the end of the day, when the jury is dismissed
after deliberations, when I’'m not around, he reads them Ehe
admonition. Do you care if the Clerk reads the admonition?

MR, FIGLER: I think Your Honor can appreciate our
pogition and our concern in this particular case.

THE COURT: I want you tc suggest something that
will minimize the prejudice that you perceive will happen if
it happens.

MR. GUYMON: Can I have a moment?

(Pause in the proceedings)
MR. FIGLER: Mr. Guymon has made a suggestion ﬁhat

if we see Your Honor getting overwrought with any type of
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emotion that maybe we could approach the bench and give you a
little time to compose.

THE COURT: The only problem with that is vou
probably won't see it.

MR. FIGLER: And I would hope not, that we don’'t
have to be in that position. Obvicusly, I mean, that sounds
like a good idea now. We’ll have to be in whatever posgition
we are at that time and have to deal with it in the way that
we feel best protects the due process rights.

THE COURT: There’s nc prejudice if the Clerk reads
that admonition anyway, is there?

MR, FIGLER: It’s gomething incengistent and it
draws attention to the situation perhaps.

THE COURT: But that’s what I'm saying. When Stony
sent them home on Thursday night he read them the admonition,
as he always does when a jury's leaving outside of hours, so
it means nothing to the jury that I'm not reading it then and
it’s just a way that may avoid my wveice shaking. And,
hopefully, the Clerk’s will not.

MR. GUYMON: Judge, if we don’t want to bring
attention to it on this one occasion, do you want to begin
having your Clerk read it each and every time now as the
penalty starts? Would that satisfy the defense?

THE COURT: That’s fine with me too.

MR, FIGLER: I think that what we’'re doing here is
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trying to limit that and to that end I think that that’'s
probably better.

THE COURT: Okay. And the other thing I have
thought of is if Mr. Guymon or Mr. Daskas will call each
succeeding parent without me sgaying, "Call your next witness.”

Not only ig there this history with the Evans’ case,
which to me was very minor, but, you know, I've been thinking
about this for a year, I've talked to the other judges, I've
talked to all of vou folks and it’'s a very, very emctional
thing and I guess some people can sit and be stoic more than
others and I hope it doesn’t happen today.

All right, anything else to come before the Court?

We’ll take a five-minute recess and get started.

MR. FIGLER: I just want to make sure that our
record is clear that with regard to this character evidence
that’es coming in that we not only cbject on the grounds that
are gset forth by the Nevada statutes in the memorandum which T
was able to compose over the weekend, Your Honor, and which we
might want to make part of the record, but, additicnally,
under federal and state constitutional grounds, specifically
the Federal Constitution, Sixth, Eighth, Fifth and Fourteenth
Amendment, and anything else that has to do with due process
or a fair trial and the corresponding rights, which we believe
are greater under the Nevada State Constitution.

THE COURT: All right, we will make -- You must have
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a cleaner copy of this that you can make as part of the

record.

Honor.

MR. FIGLER: I could offer this one right now, Your

THE COURT: Yeah.

Are you gonna be the Clerk all day?
THE CLERK: I guess.

THE COURT: Okay.

MR. FIGLER: May I approach?

THE COURT: Yeah.

MR. FIGLER: Your Honor, before we go, there is

going to be, I think, some issue with regard to instructions.

I don’t know when you want to deal with that.

THE COURT: We’ll deal with that, at some point, off

the record and then on the record after -- when it’s

convenient.

State?

(Court recessed at 10:00 a.m. until 10:15 a.m.)
(Jury is present)

THE COURT: Who's going to make the opening for the

MR. GUYMON: I am, Your Honor.
THE COURT: Go ahead.

PLAINTIFF'S OPENING STATEMENT
MR. GUYMON: Good morning.

Some time ago we began this process and we indicated
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Blackstone Civil/Criminal/PrWte Court Case Inquiry . Page 1 of 2
District Case Inquiry - Minutes
Home
- TR Case 01-C-174692-C Just Ct, 01-F -03128 Status CLOSED
Summary Casoi#t
Case Activity Plaintiff State of Nevada Attorney Bell, Stewart L.
Calendar Defendant White, John L Attorney Sciscento, Joseph S.
Continuance .
Minutes Judge Saitta, Nancy M Dept. 18
Parties ‘ : : : —_—- —
Bef-t%etag i Event 07/18/2001 at 01:30 PM TRIAL BY JURY
XE GO~ .
Cﬁarges ¢ Heard By Saitta, Nancy M
Sentencing Officers AMBER FARLEY, Court Clerk
Bail Bond Kristine Cornelius, Reparter/Recorder
Judgments Parties 0000 - State of Nevada Yes
T S1
g:‘rttgcég:;ﬁ 000985 O'Nezle, Lawrence J. Yes
Corp. Search 0001 - White, John L Yes
Atty. Search D1
Bar# Search 004380 Sciscento, Joseph S. Yes
1D Search 0002 -D Johnson, Reginald A Yes
) ”’” 005434 Navarro, Gloria M. Yes
Calendar Day ) _
Holidays . o
e GONOQUY rEgArding negotiations.
Help

Comments & AS TO DEFENDANT JOHNSON: Defendant to plead guilty to both counts. The
Feedback  gtate retains the right to argue. Further, Defendant is aware the State has

Legal Notice filed the habitual criminal allegations, and the State retains the right to
argue for such treatment at sentencing. Defendant is aware the Court may
sentence him under such guidelines. As a condition of this plea, the case
is to be dismissed against Defendant White. No plea agreement provided.
Court stated the State may file the plea agreement later. DEFENDANT JOHNSON
ARRAIGNED and PLED GUILTY to COUNT | - CONSPIRACY TO COMMIT MURDER (F) and
COUNT Il - ATTEMPT MURDER (F), COURT ACCEPTED plea and ORDERED, maiter
referred to the Division of Parole and Probation and set for sentencing.
Ms, Navarro requested Defendant be transported back to the High Desert
facility pending sentencing. COURT SO ORDERED.

AS TO DEFENDANT WHITE: Mr. O'Neale moved to DISMISS this case against
Defendant White. No objection thereto by Mr. Sciscento. COURT CRDERED,
Motion to Dismiss GRANTED with prejudice. Upon Mr, Sciscento's request,
Court's previous order of Defendant being housed at the Clark County
Detention Center is REVOKED and Defendant may be transported back to the
facility where he Is housed.

2:10 p.m. Jury venire present. Court THANKED and EXCUSED the jury venire.
NIC (COC)

9/12/01 9:00 AM SENTENCING - JOHNSON

Due to time restraints and individua! case loads, the above case record may not reflect all

http://courtgate.coca.co.clark.nv.us/DistrictCourt/ Asp/Minutes.asp?ItemNo=0015&Sched...  4/14/2004
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WAIVER OF CONFLICT

I, REGINALD ANDRE JOHNSON, having been represented by Mrs. Gloria M.
Navarro, when she was in private practice, do hereby knowingly, intelligently and voluntarily
waive any conflict or attorney-client privilege that may exist in regards to her now being employed
with the Special Public Defender’s office.

I understand that the Special Public Defender currently represents my prior co-
defendant, Donte Johnson, A.K.A., John White, and that the information disclosed to my
attorney, Mrs, Navarro, may be helpful to the Special Public Defender’s Office for their
representation of Mr. Donte Johnson in his upcoming re-sentencing / Death Penalty hearing.

I further understand that if the State tries to introduce evidence that Mr. Donte
Johnson committed the Attempt Murder upon Oscar Iscarias, I may be called as a witness on
behalf of Mr. Donte Johnson to testify that he did not participate in this incident, and I knowingly,
intelligently and voluntarily waive any conflict or attorney-client privilege which may exist in that
regard.

DATED thisZA _ day of January, 2003.

ﬂ and for the
County of Clark, Stgté of Nevada

DONNA L. POLLOCK
Notary Public - Nevada
No, 98-25438-1
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Blackstone Civil/Criminal/PrWte Court Case Inquiry . Page 1 of 1
District Case Inquiry - Minutes
Home
SOE— Case 99-C-162401-C Just Ct. 98-F -06789 Status CLOSED
Summary Caseit
Case Activity Plaintiff State of Nevada Attorney Bell, Stewart L.
Calendar Defendant Johnson, Donte Attorney Public Defender
Continuance
Minutes Judge Mosley, Donald M. Dept. 14
Parties S— N— s
Eefvt%etailjl f Event 08/30/2001 at 09:00 AM ENTRY OF PLEA
Chorges  Heard By Mosley, Danald M.
Sentencing Officers Linda Skinner, Court Clerk
Bail Bond Maureen Schorn, Reporter/Recorder
Judgments Parties 0000 - State of Nevada Yes
T 51
District Case
Party Search 006381 Knapp, Gregory D. Yes
Corp. Search 0001 - Johnsan, Dente Yes
Atty. Search D1
Bar# Search PUBDEF Public Defender Yes
1D Search 004380 Sciscento, Joseph S, Yes
Catondar Day e SR e
Holidays There heing no objection, Amended Information and Guilty Plea Agreement
L .. FILED IN OPEN CCURT. NEGOTIATIONS: State retains the right to argue at time
Help of sentencing and Is not opposed to concurrent time with C153154. Mr. Knapp
Comments & concurred. DEFENDANT JOHNSON ARRAIGNED AND PLED GUILTY PURSUANT TO
Feedback  ALFORD
Legal Nofice 15 BATTERY WITH DEADLY WEAPON (F). Statements by Mr. Knapp regarding
circumstances of crime. Court ACCEPTED plea; referred matter to the
Division of Parole and Probation for a Pre-sentence Investigation Report and
ORDERED, set for sentencing.
CUSTODY (COC-NDC)
10/8/01 9:00 AM SENTENCING
Due to time restraints and individual case loads, the above case record may not reflect all
information to date.
Top Of Page Generated on 4/20/2004 at 5:27:58 AM
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JUSTICE COURT, LAS VEGAS TOWNSHIP

CLARK COUNTY, NEVADA
THE STATE OF NEVADA,
Plaintiff, CASENO. 98F06789X
vs-
DONTE JOHNSON, #1586283,
Defendant.

CRIMINAL COMPLAINT

The Defendant above named having committed the crime of ATTEMPT MURDEF
WITH USE OF A DEADLY WEAPON (Felony - NRS 200.010, 200.030, 193.330, 193.165)
in the manner following, to-wit: That the said Defendant, on or about the 4th day of May, 1998
at and within the County of Clark, State of Nevada, did then and there, without authority of lav
and malice aforethought, wilfully and feloniously attempt to kill DERRICK SIMPSON, a huma
being, by shooting at and into the body of the said DERRICK SIMPSON, with a deadly weapon
to-wit: a firearm.

All of which is contrary to the form, force and effect of Statutes in such cases made an
provided and against the peace and dignity of the State of Nevada. Said Complainant makes thi
declaration subject to the penalty of perjury.

5/14/98

98F06789X/;§w
LVMPD EV#0805040265
ATT MWDW -F

(TKS)
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Search - 1 Result - 200.100
00 g o

-

Source: Legal > States Legal - U.S, > Nevada > Statutes & Regulations > NV - Nevada Revised Statutes Annotated,
Constitution, Rules & ALS, Combined ! :
TOC: Nevada Revised Statutes Annotated > /.../ > HOMICIDE > § 200.100 Death must occur within a year and
a day
Terms: 200.10¢ (Edit Search)

NRS § 2060.100

NEVADA REVISED STATUTES ANNOTATED
Copyright © 2004 by Matthew Bender & Company, Inc.
a member of the LexisNexis Group.

All rights reserved.

*** THIS DOCUMENT IS CURRENT THROUGH ALL 2003 LLEGISLATION ***
*** ANNOTATIONS TO ALL CASELAW PUBLISHED ON LEXIS AS OF DECEMBER 19, 2003 ***

TITLE 15. CRIMES AND PUNISHMENTS
CHAPTER 200. CRIMES AGAINST THE PERSON
HOMICIDE
+ GO TO CODE ARCHIVE DIRECTORY FOR THIS JURISDICTION
NRS § 200.100 (2004)

§ 200,100 Death must occur within a year and a day

Repealed by Acts 1999, ch. 3, § 3, p. 3, effective March 10. 1999.

Source: Legal » States Legal - U.S. > Nevada > Statutes & Regulations > NV - Nevada Revised Statutes Annotated,
Constitution, Rules & ALS, Combined : i
TOC: Nevada Revised Statutes Annotated > /.../ » HOMICIDE > § 200,100 Death must occur within a year
and a day
Terms: 200,100 (Edit Search)
View: Full
Date/Time: Monday, April 19, 2004 - 11:39 AM EDT

About LexisNexis | Terms and Conditions

Copyright © 2004 LexisNexis, a division of Reed Elsevier Inc. All rights reserved.
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GARY L. GUYMON ‘ ) '
Chief Deputy District Attorney e
Nevada Bar #003726 P Ayivana,
200 South Third Street oLeRrg ¥
Las Vegas, Nevada 89155-2212
(702) 455-4711
Attorney for Plaintiff

DISTRICT COURT

CLARK COUNTY, NEVADA
THE STATE OF NEVADA, )

Plaintift, CASENO: (153154
“V§- DPEPTNO: V

DONTE JOHNSON,
#1586283

Defendant.
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STATES REPLY TO DEFENDANT'S OPPOSITION TO THE STATES NOTICE OF
EVIDENCE IN SUPPORT OF AGGRAVATING CIRCUMSTANCES
DATE OF HEARING: 04/28/04
TIME OF HEARING: 9:00 A M.

COMES NOW, the State of Nevada, by DAVID ROGER, District Attorney, through
GARY L. GUYMON, Chief Deputy District Attorney, and hereby submits the attached
Points and Authorities in Response to Defendant's Opposition To The State's Notice Of
Evidence In Support Of Aggravating Circumstances.

This response is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Count.

/1!
Iy
1

PAWPDOCS\OPPFOPPS] 118115802.doc
[
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POINTS AND AUTHORITIES

1. Statements of co-Defendant Terrell Young

The Nevada Supreme Court has specifically held that the rule of Bruton applies to a
capital sentencing proceeding. “Nevertheless, the need for cross-examination to test the
fundamental reliability of co- defendants' often suspect statements is no less great in the
penalty phase than in the guilt phase. In accord with the California Supreme Court, we
conclude that the right of cross-examination and the need for accuracy are as important,
indeed more important, in the penalty phase than in the guilt phase.” Lord v, State, 107 Nev.
28, 44, 806 P.2d 548, 558 (1991).

The State reserves the right to utilize the statements of Terrell Young pursuant to the
rules of evidence in Nevada. The State will not seek to admit the statement absent a proper
evidentiary basis to do so.

2. Statemenis of co-Defendant Sikia Smith

Same response as #1 above.

3. Statements of Terrell Young and/or Sikia Smith

The State will not seek the admission of these statements pursuant to the dictates of
Lord, supra. Further, the State does not intend to seek, as an enumerated aggravating factor,
the “great risk of death to more than one person” pursuant to NRS 200.033(3).

4, Testimony of Shawn Fletcher

As set forth in #4 above, the State will not be seeking to prove as an enumerated
aggravating factor, conduct to support NRS 200.033(3). As such, testimony of Shawn
Fletcher would be relevant and proper for other enumerated aggravating factors and for
“other relevant evidence”. NRS 175.552(3) and Hollaway v. State, 116 Nev. 732, 745, 6
P.3d 987, 996 (2000); Hernandez v, State, 50P.3d 1 100, 1109 (2002) (during a penalty

phase, the State may properly present evidence for three purposes: "to prove an enumerated
aggravator, to rebut specific mitigating evidence, or to aid the jury in determining the
appropriate sentence after any enumerated aggravating circumstances have been weighed

against any mitigating circumstances.").

2 PAWPDOCS\OPP\FOPPAB 1 1\81183002.doc
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5. Testimony of Sheree Norman

Same response as #4 above.

6. Testimony of David Horn

Same responsc as #4 above.

7. Victim Impact Testimony

The defense argument seeking to limit victim impact statements (o a certain number
of family members or to a particular length of time for their testimony, is without any legal
support. In Homick v. State, 108 Nev. 127, 825 P.2d 600 (1992), this Court explicitly
adopted the holding of the United State Supreme Court in Payne v. Tennessee, 501 U.S, 808,
111 S.Ct 2597 (1991), and stated the following:

[Tlhe State has a legitimate interest in counteracting the
mitigating evidence which the defendant is entitled to put in, by
reminding the sentencer that just as the murderer should be
considered as an individual, so too the victim is an individual
whose death represents a unique loss to society and in particular
to his family." Booth deprives the State of the full moral force of
its evidence and may prevent the jury from having before it all
the information necessary to determine the proper punishment
for a first-degree murder. We applaud the decision in Payne as a
]gositive contribution to capital sentencin%,I and conclude that it
ully comports with the intendment of the Nevada Constitution.

Homick, 108 Nev. at 136, 825 P.2d at 606 (citations omitted). |

The defense argument seeks to put limits on the presentation of victim impact
testimony by the number of family members and/or time limits on their testimony. As stated
previously, no support for such limitations exist in the law. In fact, the law speaks directly to
an expansion of victim’s rights in Nevada. In Wood v. State, 111 Nev. 428, 430, 892 P.2d
944, 946 (1995), citing, Randell v. State, 109 Nev. 5, 7, 846 P.2d 278, 280 (1993), this Court
stated that:

[Nevada’s victim impact statute] is similar in scope to statutes
enacted in Arizona and California. Courts in both states take
expansive views of their victim impact statutes concluding that
they are designed to grant victims expanded rights, rather than.
limit the rights of victims.

Additionally, the Court noted that “NRS 176.015 creates in certain defined ‘victims’

3 PAWPDOCS\OPP\FOPP\B 1 1\81183002.doc
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the uﬁdeniable right to appear and express their views concerning the crime, the person
responsible and the impact on the victim.” Id.

Simply put, the fundamental fairness of the sentencing proceeding applies to the State
as well as the Defendant. It would be unimaginable to put the same or similar restrictions on
the Defendant in presenting mitigating evidence regarding.

Testimony of non-family members is permitted, so long as the evidence “provide[s]
the jury with the individualized circumstances present in [the victims’] lives, and the specific
harm caused by the crime charged, helping the jury make the individualized sentence

required by the Eighth Amendment.” Wesley v. State, 112 Nev. 503, 916 P.2d 793 (1996).

In Wesley, three non-family members testified to proper relevant victim impact evidence and
the Nevada Supreme Court held that such testimony was proper victim impact testimony
under Payne.

In Rippo v. State, 113 Nev. 1239, 946 P.2d 1017 (1997), the Nevada Supreme Court
concluded that five witnesses called by the State to present victim impact testimony was
constitutionally appropriate. There should be no limits put on the State’s presentation of
victim impact testimony other than that outlined above as approved by the Nevada and
United States Supreme Court. Fundamental fairness mandates that no such restriction would
be remotely placed on the Defendant’s presentation of mitigating evidence and none should
be placed on the State as well.

8. Testimony Re: Purpose of Murders/Robbery

The State will seek the admission of evidence pursuant to the rules of evidence as set
forth by the Nevada Revised Statutes. The State will not seek to admit the testimony of
Terrell Young or Sikia Smith as outlined above, o

9. Testimony Re: Motive for Murders/Robbery

Same response as #8 above.
10. Verdict Forms
The defense has submitted this matter to the discretion of the court.

11. Donte Johnson’s Juvenile Records

4 PAWPDOCS\OPPA\FOPPAR 11181 183002.doc
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The State seeks to admit the Defendant’s conduct in a take-over robbery of a Cen-Fed
bank in Los Angeles, California. The Defendant was arrested and ultimately pled guilty.
The State will produce certified copies of the Defendant’s judgment of conviction for that
offense. The Defendant was incarcerated within the California Youth Authority (CYA) and
ultimately received parole and the Defendant absconded from his parole status. While an
absconder, the Defendant fled to Las Vegas.

The aforementioned evidence is relevant evidence for the jury to consider in the
penalty phase. NRS 175.552(3) and Hollaway v. State, 116 Nev. 732, 745, 6 P.3d 987,
996 (2000); Hernandez v. State, 50 P.3d 1100, 1109 (2002). Judge Sobel has previously

ruled that the juvenile records of the Defendant are relevant and these matters have
previously been presented in the two prior penalty proceedings.

The Nevada Supreme Court has previously held that juvenile records are relevant and
permissible in a capital sentencing proceeding. Castillo v. State, 114 Nev 271, 276 (1998).
12. Evidence of case # 98F02775X

The State will not seek to admit evidence of the facts underlying this incident and
memorialized in LVMPD event #980225-2093. The State would reserve the right to use any
of the facts of this incident should they become relevant during the sentencing proceeding,

13. Evidence of Super 8 Motel - LVMPD 980811-0995

The evidence regarding to this incident is being offered as relevant evidence pursuant
to NRS 175.552(3) and Hollaway v. State, 116 Nev. 732, 745, 6 P.3d 987, 996 (2000);
Hernandez v. State, 50 P.3d 1100, 1109 (2002). To a great extent the relevance of this

testimony is largely self-evident. The Defendant, along with Terrell Young and Sikia Smith
were involved in a “shoot-out” at the Super 8 Motel located at 5288 Boulder Highway on or
about August 11, 1998. This event took place within a short period of time before the four
murders that is the subject of the instant penalty phase proceeding. |
Counsel objects to the admission of this event on the basis that the Defendant was
never charged, nor convicted, of any crime related to this event. Unfortunately for the

Defendant, that is not the test for admissibility in a penalty phase or, for that matter a non-
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capital sentencing proceeding. Rippo v. State, 113 Nev. 1239, 1265, 946 P.2d 1017,
1033 (1997) (the fact that Rippo was not charged with either burglary or kidnapping does not
prevent them from being offered as aggravating factors).
The evidence primarily consists of testimony from friends/associates of the Defendant
of statements made by the Defendant wherein he directly implicates himself in this shooting.
The Nevada Supreme Court has succinctly outlined the patameters for the admission

of evidence at a capital sentencing proceeding as follows:

The trial court's determination regarding the admissibility of
evidence during a sentencing hearing will not be disturbed on
gpgeal absent an abuse of discretion. Wesley v. State, 112 Nev.

03, 519, 916 P.2d 793, 804 (1996). Furthermore, during a
penalty hearing, “"evidence may be presented concerning
aggravating and mitigating circumstances relative to the offense,
defendant or victim and on any other matter which the court
deems relevant to sentence, whether or not the cvidence is
ordinarily admissible." NRS 175.55293; see also Allen v. State,
99 Nev, 485, 488, 665 P.2d 238, 240 (1983). However, the
district court may not admit evidence that is impalpable or highly
??S%?]():t Young v. State, 103 Nev, 233, 237, 737 P.2d 512, 515

Sherman v. State, 114 Nev. 998, 1012, 965 P.2d 903, 913 (1998).

The evidence presented to establish the Defendant’s role in this incident will comport
with the rules of evidence and will not be impalpable or highly suspect.
14. Murder of Darnell Lamont Johnson

The Defendant relies on D'Agostino v. State, 107 Nev, 1001, 823 P.2d 283 (1991) as

a basis to exclude the admission of the evidence showing the Defendant, along with others,
murdered Darnell Johnson, Careful review of the D’ Agostino decision reflects the Nevada
Supreme Court’s concern with the use of jail-house witnesses that testify to statements
allegedly made by an incarcerated inmate awaiting sentencing. Concluding that the trial
court must make some threshold inquiry prior to the admission of such testimony, the court

stated:

It is up to the trial judge to see that there are sufficient
assurances of reliability prior to admittir%g the kind of amorphous
testimony presented to keep this kind of unreliable evidence out
of the hands of the jury, especially when the supposedly admitted
crimes of the accused cannot be reasonably described in terms of
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where, when, against whom (other than "some old man in New
York™") and the circumstances under which the crimes were 285
committed. More and more frequently, it seems, we are
confronted with cases in which a jailbird comes forward to
testify that the accused admitted to him that he not only
committed the crime that he is accused of but also several other
assorted crimes. We think it is time that this practice is examined
more carefully.

D'Agosting v, State, 107 Nev. 1001, 1003, 823 P.2d 283, 284 - 285 (1991).

Once again, the evidence will comport with the evidentiary rules of this State and will
directly implicate the Defendant, along with others, in the murder of Darnell Lamont
Johnson. This evidence includes, once again, statements made by the Defendant to friends
and associates directly implicating him in this murder. Therefore, this evidence dées not
remotely fall within the concerns raised by I)’ Agostino.

15. Records and Evidence of Conduct of the Defendant while at CCDC and NDOC

Once again, the State seeks to introduce this evidence pursuant to the evidentiary rule
of the State of Nevada. Specifically, the State will present testimony from a correctional
officer that was a percipient witness to the Defendant, along with Reginald Johnson, threw
an inmate off a second tier balcony, see attached Exhibit 1. While the defense may claim
that the officer’s vision of this incident was “obstructed” that does not render the evidence
inadmissible, but is merely argument as to the weight that should be attached to such
evidence. The proffered evidence is not highly suspect or impalpable. The evidence is
relevant for establishing the appropriate punishment to be applied to the Defendant.

Hernandez v. State, 50 P.3d 1100, 1109 (2002).

16, Gang Evidence

The State seeks to present evidence of the Defendant’s association in a criminal gang
called 6 Duece Brims, It is undisputed that the Defendant was a member of this gang while
in California and prior to his moving to Las Vegas. In fact, the Defendant was an absconder
from parole for Armed Robbery when he moved to Las Vegas. The State seeks to offer this
evidence to establish and rebut any evidence that the Defendant was compelled to join a
gang. Further, the Defendant’s choice in joining 6 Deuce Brims was one made not of

necessity but of rational choice. Previously, in the prior penalty hearings held in this matter,
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“mitigating” evidence was presented by the Defendant to show that he was a “follower” and
“had no choice” but to join a gang during his adolescent years in California,

Recently the Nevada Supreme Court has held that gang—affiliation evidence is
relevant evidence in a murder prosecution and its prejudicial effect is not outweighed by its
probative value, Lara v. State, 120 NevAdvOp 20, pg. 5 (April 14, 2004); Hernandez v.
State, 50 P.3d 1100, 1109 (2002).

Expert testimony from LAPD gang officers familiar with the 6 Duece Brims will
establish and rebut the mitigating evidence of the Defendant’s adolescent decision making
process, The evidence is competent, relevant and appropriate for purposes of this
proceeding,.

17. Evidence of the Death of Derrick Simpson

The essential disagreement regarding this evidence is whether the State can properly
present evidence the undisputed fact that Mr. Simpson, has, since the last proceeding in this
case, has died. The State is prepared to present competent medical testimony that from a
scientific degree of certainty, Mr. Simpson died as a result of the gunshot injuries inflicted
by the Defendant. Specifically, Dr. Gary Telgenhoff performed an autopsy on August 1,
2002 and concluded that, “the death of Derrick Simpson is due to pulmonary
thromoembolism due to debilitated state and paraplegia, due to penetrating gunshot wound

of the back.” He further concluded that his death was a “homicide.” Attached hereto as

- Exhibit 2 is a copy of the autopsy report. Consistent with that medical diagnosis, the State

will supplant this evidence with medical testimony confirming what is in essence,
commonsensical, that Mr. Simpson ultimately died from massive complications from the
multiple gunshot wounds inflicted by the Defendant.

The evidence is relevant “other act” evidence that the jury in this case should be made
aware of to determine the appropriate punishment for the Defendant.

18. Letters of the Defendant to Sikia Smith, Terrell Young and Charla Seevers

This evidence is offered to specifically rebut any assertion, as has been made in the

past penalty hearings in this case, that the Defendant was a “follower” as it relates to the
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relationship between the co-Defendants Smith and Young. The Defendant signs these letters
as “General Deko”. It will be established that “General”, within gang culture, of an
individual with command authority over others. Further, the Defendant refers to Young and
Smith as “soldiers”, Additionally, the Defendant in one letter claims that he is a “legend
whether breathing or dead.” Once again, relevant evidence to establish the relationship
between the various defendants and the character of the Defendant. Hernandez v. State, 50
P.3d 1100, 1109 (2002).

DATED this_£247 _day of April, 2004.

Respectfully submitted,

DAVID ROGER
Clark County District Atterney

Nevada B n#\()02781 |
]
BY Q A

GARYT.. GUYMON
Chief D%)uty District Attorney
Neyada ar #003726

CERTIFICATE OF FACSIMILE TRANSMISSION
I hereby certify that service of State’s Response To Defendant’s Opposition To
State’s Notice Of Evidence In Support Of Aggravating Circumstances, was made this
utday of April, 2004, by facsimile transmission to:

SPECIAL PUBLIC DEFENDER
FAX#455-6273

Employee of the District Attorney's Office

GLG/ddm
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LAS VEGAS METROPOLITAN POLICE DEPARTMENT

VOLUNTARY STATEMENT
PAGE 1
EVENT #: 010224-2350

SPECIFIC CRIME; ATTEMPT MURDER (IN-CUSTODY)

DATE OCCURRED: 02/24/01 TIME OCCURRED:

LOCATION OF CCCURRENCE: 5TH FLOOR, CLARK CO _DETENTION CENTER

CITY OF LAS VEGAS CLARK COUNTY

NAME OF PERSON GIVING STATEMENT: A. GONZALEZ, P#6188

DOB: SOCIAL SECURITY #:

RACE: SEX;

HEIGHT: . WEIGHT:

HAIR: EYES:

WORK SCHEDULE: DAYS OFF:

HOME ADDRESS: HOME PHONE:
WORK ADDRESS: | VMPD WORK PHONE: 229.3111

BEST PLACE TO CONTACT:

BEST TIME TO CONTACT:

The following is the transcription of a tape-recorded interview conducted by DETECTIVE
K. BLASKO, P#2985, LVMPD General Assignment Section, on 02/24/01 at 2145 hours.

Q. Operator, this is Detective Keith Blasko, B-l-a-s-k-0, P number 2995, General
Assignment, swing shift. Even... er, conducting a voluntary taped statement under
Event number 010224-2350. Person giving statement is Corrections Officer A.
Gonzalez, P number of 6188. Location of occurrence is 5th fioor, Clark Co.
Detention Center. Interview beginning at 2145 hours on 2/24 of '01. Officer
Gonzalez, on this date were you, uh, working in capacity as a corrections officer?

A, Yes.

EXHIBIT "1"
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LAS VEGAS METROPOLITAN POLICE DEPARTMENT

VOLUNTARY STATEMENT

PAGE 2
EVENT # 010224-2350

STATEMENT OF: A. GONZALEZ

And you're assigned to Module 5CDB?

Yes.

And, uh, tonight at around 1956 hours, did you obsérve, um, two inmates throw
another inmate over the second, uh, story railing?

Yes.

And that'was within Module 5C7

Correct.

s Module 5C a maximum security module?

Correct.

And, tell me in your own words, uh, what you saw.

As | was in the module office, | was observing two black male adults walk up the
stairs, the right stairs, of 5C. As they're walkin’ up, I'm observin' them walkin' up.
As they're walkin’ up, inmate Oscar Irias is talking to inmate Celestine (phonetic) in
Room 5 Charlie 23. One of the inmates, Reginald Johnson, grabs inmate Oscar
Irias and Donte Johnson starts to swing on him. Connectin' all over his body and
head. At this time | called a Code Red 416 in 5 Charlie. As | walk out in the
Charlie day room, | observe both inmates liftin' Oscar Irias from the ground and
throwin' him over the railings of the upper tier in 5 Charlie. And at this time | calied

a Code Red 444 in 5 Charlie.

AA08604
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LAS VEGAS METROPOLITAN POLICE DEPARTMENT

VOLUNTARY STATEMENT
PAGE 3
EVENT # 010224.2350

STATEMENT OF: A. GONZALEZ

Okay. Did, uh... When Oscar fell to the ground in the day room, um, did you
immediately, uh, enter the day room to, uh, give first aid or to try‘ to quell the... the
situation? : ' |

As |... As | seen Oscar Irias hit the floor, | analyzed the... the whole scenario. |
secured inmate Reginald Johnson as Officer... Correctional Officer Hardy secured
Donte Johnson. As soon as we secured them, | ran to inmate Oscar Irias first aid
to see what was wrohg with him. And at this time, the nurses, uh, gave him first aid.
Okay. Um, when, uh... Before you went in, you analyzed the situation due to the
fact that there were multiple inmates out within... or, two other inmates, Reginaid
Johnsor'\'and Donte Johnson, were still loose inside the 5 Charlie day... uh, in the
day room itself, in the module itself.

Yes.

So, you being a single officer by yourself, that's why you waited momentarily before
your, uh, backup arrived, and then you guys could proceed safely into the module.
And then, uh, uh, tal-<e corrective action in, uh, placing restraints on Reginald and
Donte Johnsen.

Yes. It was Officer Hardy and myself, was just us two, And was two of them. So
! analyzed it for officer safety reasons.

Very good. Um, d... When, uh... Did you see, uh, Oscar-irias, did he, uh, grab the

top of the... the railing before he fell to the ground?
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LAS VEGAS METROPOLITAN PCLICE DEFARTMENT

VOLUNTARY STATEMENT
PAGE 4
EVENT #: 010224-2350

STATEMENT OF: A, GONZALEZ

He... He tr... attempted to hold onto Reginald Johnson's arm. And as he was
holdin' on, inmate Reginald Johnson, like, picked him up and shoved him. Like,
pushed him, well, over the railing.

Okay. And Reginald Johnsen, he would be the bigder of the—

He's—

-the two?

He's the bigger of the two and the strongest out of the two.

Okay. Have, um, you had any trouble with, uh... with Oscar Irias having any other
problems within 5 Charlie?

This is not my regular module. So, | know him from past modules. And he's not a
violent inmate by no means. He's, uh, not all there or a little slower. But, as far as
being violent or being in any type of gang, not that I'm aware of. No tattoos.
Nothing | could see.

And we're... both you and | are not doctors, but when you saw siow, um, mentally-
wise, he's just not up to speed.

No, not... he's not up to speed. I'm... I'm bilingual so I'll have to speak to him in
Spanish and not even, uh, in our language of Spanish is he... I'm not a doctor or
psychiatrist by no means, but he's... when talkin' to him, it's not...

He's just siow.

He's a litlle siower,
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LAS VEGAS METROPOLITAN POLICE DEPARTMENT
VOLUNTARY STATEMENT

PAGE 5
EVENT # 010224-2350

STATEMENT OF: A, GONZALEZ

Okay. Um, how long have you been... This is not your r... regular assigned post.
You're down here tonight because the regular people are in a—

Training.

--training se... session tonight?

Corréct.

And, uh, is this just one night, just tonight you’ré at Post 5CD?

Correct. |

Ckay. Did, uh, Donte Johnson or, uh, Reginald Johnson make any statements to
you or Officer Hardy when you guys were faking them into custody?

No, they didn't,

What did, uh... Uh, when you secured, uh, Donte Johnson, Officer Hardy secured,
uh, Reginald Johnson.

Um, incorrect. lt... it was the other way around. | secured Reginald Johnson and
Officer Hardy secured Donte.

Okay. When... When you secured those two... Or, when you and Officer Hardy
secured the two, uh, Johnsons, did Oscar... was he kinda crawlin' back to his room
or was he fightin' back or he...

By no means he was fightin'. He was runnin’ for life. He crawled to his room and

sat on his bunk. Atthis time | ran in his room. | put on my gloves. And asked him
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LAS VEGAS METRCPOLITAN POLICE DEPARTMENT

VOLUNTARY STATEMENT
PAGE 6
EVENT #: 010224-2350

STATEMENT OF: A. GONZALEZ
where did he have pain. And not to move, that we have medical attention coming
to see him.

Okay. Did, uh... Did he say anything to you either tn English or Spanish of why
these two gentle... or,--

He s—

--not gentiemen, but, uh, people were t... to throw him over the edge?

In Spanish he said, all | was doin’ is | went up to the upper tier to grab the spray
bottle and to grab a little Bible from inmate Celestine in Room 5 Charlie 23. One
grabbed me. And the other one grabbed me and started punchin’ me. And | spoke
to Celestine in Spanish. And the stories coincided.

Okay. And then, uh, he crawl... he... he crawled back to his room and, uh, medical
attention... uh, medical people arrived to give him first aid.

Our medical staff arrived, | would say maybe two, three minutes afterwards.
Okay.

A... a minute, maybe. After that, then the AMR was called out.

O-

Because whatever medical reasons, they felt that he needed to go out, ‘cause it was
a hard fall.

Okay. | don't have anything else. Do... Can you think of anything eise that would,

uh, benefit this investigation?
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LAS VEGAS METROPOLITAN POLICE DEPARTMENT

VOLUNTARY STATEMENT
PAGE 7
EVENT #: 010224-2350

STATEMENT OF: A, GONZALEZ

A, | feel that, um, inmate Vigoa (phonetic) couid go into details if they had any other...

Q. And that's Jose Vigoa?

A. Correct.

Q. And what room is he housed in?

A. He's housed in 5 Charlie 12. And he speke to me in Spanish and told me basically
what was going on.

Q. And what did he... what did he state to you?

A. Inmate Vigoa stated that inmaﬁe irias is not all... he's... he's a little slow and was

talkin' stuff, smack or whatever you want, | don't know how to word it correctly, but |
he was talkin' behind the doors to them. And bofh the black inmates came out, both
the Johnsons, and they, uh... they attacked, uh, inmate lrias.

Q. Okay. Very good. Uh, operator, this is end of dictation. And it's going to be 2/24
of ‘01, and the houris 2200. Same persons present, Blasko and Corrections Officer

Gonzalez. Thanks.

THIS VOLUNTARY STATEMENT WAS COMPLETED AT THE CLARK CO. DETENTION CENTER ON
THE 24TH DAY OF FEBRUARY, 2001 AT 2200 HOURS.

KB:alf
01-0803
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