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02/13/2019

41

10114-10118

164.

Memorandum (Dec. 10,
1999)

02/13/2019
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District Court, Clark
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02/13/2019

42

10369-10371

173.

Report of Dr. Kate
Glywasky (Dec. 19, 2018)
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02/13/2019

42

10385-10435

176.

Curriculum Vitae of
Deborah Davis, Ph.D.
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VI), State v. Smith,
District Court, Clark
County, Nevada Case No.
C153624 (June 16, 1999)

02/13/2019

43

10615-10785

183.

Las Vegas Metropolitan
Police Dept. Interview of
Tod Armstrong_Redacted
(Aug. 17, 1998)

02/13/2019

43

10786-10820

184.

Las Vegas Metropolitan
Police Dept. Interview of
Tod Armstrong _Redacted
(Aug. 18, 1998)

02/13/2019

43

10821-10839

185.

Las Vegas Metropolitan

Police Dept. Interview of
Charla Severs_Redacted
(Aug. 18, 1998)

02/13/2019

43—44

10840-10863

186.

Las Vegas Metropolitan
Police Dept. Interview of
Sikia Smith_Redacted
(Aug. 17, 1998)

02/13/2019

441

10864—-10882

187.

Las Vegas Metropolitan

Police Dept. Interview of
Terrell Young_Redacted

(Sep. 2, 1998)

02/13/2019

44

10883-10911

188.

Declaration of Ashley
Warren (Dec. 17, 2018)

02/13/2019

441

10912-10915

18




DOCUMENT

DATE

VOLUME

PAGE(S)

189.

Declaration of John Young
(Dec. 10, 2018)

02/13/2019

441

10916-10918

190.

Brief of Plaintiffs-
Appellants, Abdurrahman
v. Parker, Tennessee
Supreme Court, Nashville
Division, Case No. M2018-
10385-SC-RDO-CV

02/13/2019

44-45

10919-11321

191.

Sandoz’ Inc.’s Motion for
Leave Pursuant to NRAP
29 to Participate as Amicus
Curiae in Support of Real
Parties in Interest, Nevada
v. The Eighth Judicial
Disrict Court of the State
of Nevada, Nevada
Supreme Court, Case No.
76485

02/13/2019

45

11322-11329

192.

Notice of Entry of Order,
Dozier v. State of Nevada,
District Court, Clark
County, Nevada, Case No.
05C215039

02/13/2019

45

11330-11350

193.

Declaration of Cassondrus
Ragsdale (2018.12.18)

02/13/2019

45

11351-11353

194.

Affidavit of David B.
Waisel, State of Nevada,
District Court, Clark

County, Case No.
05C215039 (Oct. 4, 2018)

02/13/2019

45-46

11354-11371

195.

Declaration of Hans
Weding (Dec. 18, 2018)

02/13/2019

46

11372-11375

196.

Trial Transcript (Volume
IX), State v. Smith,
District Court, Clark
County, Nevada Case No.
C153624 (June 18, 1999)

02/13/2019

46

11376-11505

19




DOCUMENT

DATE

VOLUME

PAGE(S)

197.

Voluntary Statement of
Luis Cabrera (August 14,
1998)

02/13/2019

46

11506-11507

198.

Voluntary Statement of
Jeff Bates
(handwritten) Redacted
(Aug. 14, 1998)

02/13/2019

46

11508-11510

199.

Voluntary Statement of
Jeff Bates_Redacted (Aug.
14, 1998)

02/13/2019

46

115611-11517

200.

Presentence Investigation
Report, State’s Exhibit
236, State v. Young,
District Court, Clark
County, Nevada Case No.
C153461_Redacted (Sep.
15, 1999)

02/13/2019

46

11518-11531

201.

Presentence Investigation
Report, State’s Exhibit
184, State v. Smith,
District Court, Clark
County, Nevada Case No.
C153624_Redacted (Sep.
18, 1998)

02/13/2019

46

11532-11540

202.

School Record of Sikia
Smith, Defendant’s Exhibit
J, State v. Smith, District
Court, Clark County,
Nevada (Case No.
C153624)

02/13/2019

46

11541-11542

203.

School Record of Sikia
Smith, Defendant’s Exhibit
K, State v. Smith, District
Court, Clark County,
Nevada (Case No.
C153624)

02/13/2019

46

11543—-11544

20
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DATE

VOLUME

PAGE(S)

204.

School Record of Sikia
Smith, Defendant’s Exhibit
L, State v. Smith, District
Court, Clark County,
Nevada (Case No.
C153624)

02/13/2019

46

11545-11546

205.

Competency Evaluation of
Terrell Young by Greg
Harder, Psy.D., Court’s
Exhibit 2, State v. Young,
District Court, Clark
County, Nevada Case No.
C153461 (May 3, 2006)

02/13/2019

46

11547-11550

206.

Competency Evaluation of
Terrell Young by C. Philip
Colosimo, Ph.D., Court’s
Exhibit 3, State v. Young,
District Court, Clark
County, Nevada Case No.
C153461 (May 3, 2006)

02/13/2019

46

11551-11555

207.

Motion and Notice of
Motion 1in Limine to
Preclude Evidence of Other
Guns Weapons and
Ammunition Not Used in
the Crime, State v.
Johnson, District Court,
Clark County, Nevada
Case No. C153154 (Oct. 19,
1999)

02/13/2019

46

11556-11570

208.

Declaration of Cassondrus
Ragsdale (Dec. 19, 2018)

02/13/2019

46

11571-11575

209.

Post —Evidentiary Hearing
Supplemental Points and
Authorities, Exhibit A:
Affidavit of Theresa
Knight, State v. Johnson,

02/13/2019

46

11576-11577

21
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PAGE(S)

District Court, Clark
County, Nevada Case No.
C153154, June 5, 2005

210.

Post —Evidentiary Hearing
Supplemental Points and
Authorities, Exhibit B:
Affidavit of Wilfredo
Mercado, State v. Johnson,
District Court, Clark
County, Nevada Case No.
C153154, June 22, 2005

02/13/2019

46

11578-11579

211.

Genogram of Johnson
Family Tree

02/13/2019

46

11580-11581

212.

Motion in Limine
Regarding Referring to
Victims as “Boys”, State v.
Johnson, District Court,
Clark County, Nevada
Case No. C153154

02/13/2019

46

11582-11585

213.

Declaration of Schaumetta
Minor, (Dec. 18, 2018)

02/13/2019

46

11586-11589

214.

Declaration of Alzora
Jackson (Feb. 11, 2019)

02/13/2019

46

11590-11593

Exhibits in Support of
Petitioner’s Motion for Leave to
Conduct Discovery

12/13/2019

49

12197-12199

1.

Holloway v. Baldonado,
No. A498609, Plaintiff’s
Opposition to Motion for
Summary Judgment,
District Court of Clark
County, Nevada, filed Aug.
1, 2007

12/13/2019

49

12200-12227

Handwritten letter from
Charla Severs, dated Sep.
27, 1998

12/13/2019

49

12228-12229

22
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PAGE(S)

Exhibits in Support of Reply to
State’s Response to Petition for
Writ of Habeas Corpus

12/13/2019

47

11837-11839

215.

Holloway v. Baldonado,
No. A498609, Plaintiff’s
Opposition to Motion for
Summary Judgment,
District Court of Clark
County, Aug. 1, 2007

12/13/2019

47-48

11840-11867

216.

Holloway v. Baldonado,
No. A498609, Opposition to
Motion for Summary
Judgment Filed by
Defendants Stewart Bell,
David Roger, and Clark
County, District Court of
Clark County, filed Jan.
16, 2008

12/13/2019

48-49

11868-12111

217.

Letter from Charla Severs,
dated Sep. 27, 1998

12/13/2019

49

12112-12113

218.

Decision and Order, State
of Nevada v. Johnson, Case
No. C153154, District
Court of Clark County,
filed Apr. 18, 2000

12/13/2019

49

12114-12120

219.

State’s Motion to
Disqualify the Honorable
Lee Gates, State of Nevada
v. Johnson, Case No.
C153154, District Court of
Clark County, filed Apr. 4,
2005

12/13/2019

49

12121-12135

220.

Affidavit of the Honorable
Lee A. Gates, State of

Nevada v. Johnson, Case
No. C153154, District

12/13/2019

49

12136-12138

23
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PAGE(S)

Court of Clark County,
filed Apr. 5, 2005

221. Motion for a New Trial
(Request for Evidentiary
Hearing), State of Nevada
v. Johnson, Case No.
C153154, District Court of
Clark County, filed June

23, 2000

12/13/2019

49

12139-12163

222. Juror Questionnaire of
John Young, State of
Nevada v. Johnson, Case
No. C153154, District
Court of Clark County,

dated May 24, 2000

12/13/2019

49

16124-12186

Findings of Fact, Conclusions of
Law and Order, Johnson v.
Gittere, et al., Case No. A—19—
789336—W, Clark County
District Court, Nevada

10/08/2021

49

12352-12357

Minute Order (denying
Petitioner’s Post—Conviction
Writ of Habeas Corpus, Motion
for Discovery and Evidentiary
Hearing), Johnson v. Gittere, et
al., Case No. A-19-789336-W,
Clark County District Court,
Nevada

05/15/2019

49

12264—-12266

Minutes of Motion to Vacate

Briefing Schedule and Strike
Habeas Petition

07/09/2019

47

11710

Motion and Notice of Motion for
Evidentiary Hearing, Johnson v.

12/13/2019

49

12231-12241

24
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PAGE(S)

Gittere, et al., Case No. A—19—
789336—W, Clark County
District Court, Nevada

Motion and Notice to Conduct
Discovery, Johnson v. Gittere, et

al., Case No. A—19-789336-W,
Clark County District Court,
Nevada

12/13/2019

49

12187-12196

Motion for Leave to File Under
Seal and Notice of Motion

02/15/2019

11600-11602

Motion in Limine to Prohibit
Any References to the First
Phase as the “Guilt Phase”

11/29/1999

302—-304

Motion to Vacate Briefing
Schedule and Strike Habeas
Petition, Johnson v. Gittere, et
al., Case No. A-19-789336-W,
Clark County District Court,
Nevada

05/16/2019

4647

11609-11612

Motion to Vacate Briefing
Schedule and Strike Habeas
Petition, Johnson v. Gittere, et
al., Case No. A-19-789336-W,
Clark County District Court,
Nevada

05/23/2019

47

11621-11624

Motion to Withdraw Request to
Strike Petition and to Withdraw
Request for Petition to be
Stricken as Not Properly Before
the Court), Johnson v. Gittere,
et al., Case No. A—19-789336—

06/26/2019

47

11708-11709

25
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W, Clark County District Court,
Nevada

Notice of Appeal, Johnson v.
Gittere, et al., Case No. A—19—
789336—W, Clark County
District Court, Nevada

11/10/2021

50

12366-12368

Notice of Entry of Findings of
Fact, Conclusions of Law and
Order, Johnson v. Gittere, et al.,
Case No. A—19-789336—W,
Clark County District Court,
Nevada

10/11/2021

49-50

12358-12364

Notice of Hearing (on Discovery
Motion), Johnson v. Gittere, et
al., Case No. A—19-789336—W,
Clark County District Court,
Nevada

12/13/2019

49

12330

Notice of Objections to Proposed
Order, Johnson v. Gittere, et al.,
Case No. A-19-789336—W,
Clark County District Court,
Nevada

02/02/2021

49

12267-12351

Notice of Supplemental Exhibit
223, Johnson v. Gittere, et al.,
Case No. A-19-789336-W,
Clark County District Court,
Nevada

02/11/2019

49

11242-12244

223. Declaration of Dayvid J.
Figler, dated Feb. 10, 2020

02/11/2019

49

12245-12247

Opposition to Defendants’
Motion in Limine to Prohibit

12/02/1999

305-306

26
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PAGE(S)

Any References to the First
Phase as the “Guilt Phase”

Opposition to Motion in Limine
to Preclude Evidence of Other
Guns, Weapons and
Ammunition Not Used in the
Crime

11/04/1999

283-292

Opposition to Motion to Vacate
Briefing Schedule and Strike
Habeas Petition, Johnson v.
Gittere, et al., Case No. A—19—
789336—W, Clark County
District Court, Nevada

05/28/2019

47

11625-11628

Petition for Writ of Habeas
Corpus, Johnson v. Gittere, et
al., Case No. A-19-789336-W,
Clark County District Court,
Nevada

02/13/2019

24-25

5752-6129

Post—Evidentiary Hearing
Supplemental Points and
Authorities

06/22/2005

22

5472-5491

Reply to Opposition to Motion to
Vacate Briefing Schedule and
Strike Habeas Petition

06/20/2019

47

11705-11707

Reply to State’s Response to
Petition for Writ of Habeas
Corpus

12/13/2019

47

11718-11836

State’s Response to Defendant’s
Petition for Writ of Habeas
Corpus (Post—Conviction),

05/29/2019

47

11629-11704

27
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Johnson v. Gittere, et al., Case
No. A-19-789336-W, Clark
County District Court, Nevada

Stipulation and Order to Modify
Briefing Schedule, Johnson v.
Gittere, et al., Case No. A—19—
789336—W, Clark County
District Court, Nevada

09/30/2019

47

11711-11714

Stipulation and Order to Modify
Briefing Schedule, Johnson v.
Gittere, et al., Case No. A—19—
789336—W, Clark County
District Court, Nevada

11/22/2019

47

1171511717

Transcript of All Defendant’s
Pending Motions

03/02/2000

416-430

Transcript of Argument to
Admit Evidence of Aggravating
Circumstances

05/03/2004

12

2904-2958

Transcript of Argument:
Petition for Writ of Habeas
Corpus (All Issues Raised in the
Petition and Supplement)

12/01/2011

22-23

5498-5569

Transcript of Arguments

04/28/2004

12

2870-2903

Transcript of Decision:
Procedural Bar and Argument:
Petition for Writ of Habeas
Corpus

07/20/2011

22

5492-5497

Transcript of Defendant’s
Motion for Leave to File Under

02/25/2019

46

11594-11599

28
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DATE
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PAGE(S)

Seal, Johnson v. Gittere, et al.,
Case No. A—19-789336—W,
Clark County District Court,
Nevada

Transcript of Defendant’s
Motion to Reveal the Identity of
Informants and Reveal Any
Benefits, Deals, Promises or
Inducements; Defendant’s
Motion to Compel Disclosure of
Existence and Substance of
Expectations, or Actual Receipt
of Benefits or Preferential
Treatment for Cooperation with
Prosecution; Defendant’s Motion
to Compel the Production of Any
and All Statements of
Defendant; Defendant’s Reply to
Opposition to Motion in Limine
to Preclude Evidence of Other
Guns, Weapons, Ammunition;
Defendant’s Motion in Limine to
Preclude Evidence of Witness
Intimidation

11/18/1999

293-301

Transcript of Evidentiary
Hearing

05/17/2004

12

29592989

Transcript of Evidentiary
Hearing

06/14/2005

22

5396-5471

Transcript of Evidentiary
Hearing

04/04/2013

23

5570-5673

Transcript of Evidentiary
Hearing

04/11/2013

23

5674-5677

29




DOCUMENT DATE | VOLUME PAGE(S)
Transcript of Evidentiary 06/21/2013 23 5678-5748
Hearing
Transcript of Evidentiary 09/18/2013 | 23-24 5749-5751
Hearing
Transcript of Excerpted 05/17/2004 12 2990-2992
Testimony of Termaine Anthony
Lytle
Transcript of Jury Trial — Day 1 | 06/05/2000 2—4 431-809
(Volume I)

Transcript of Jury Trial — Day 2 | 06/06/2000 4-5 810-1116
(Volume II)

Transcript of Jury Trial — Day 3 | 06/07/2000 5-7 1117-1513
(Volume III)

Transcript of Jury Trial — Day 4 | 06/08/2000 7-8 1514-1770
(Volume IV)

Transcript of Jury Trial — Day 5 | 06/09/2000 8 1771-1179
(Volume V)

Transcript of Jury Trial — 04/19/2005| 12-13 2993-3018
Penalty — Day 1 (Volume I) AM

Transcript of Jury Trial — 4/19/20051 13 3019-3176
Penalty — Day 1 (Volume I) PM

Transcript of Jury Trial — 05/02/2005 | 20-21 4791-5065

Penalty — Day 10 (Volume X)

1 This transcript was not filed with the District Court nor is it under seal.
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DOCUMENT DATE | VOLUME PAGE(S)
Transcript of Jury Trial — 05/02/2005 21 5066—5069
Penalty — Day 10 (Volume X) —

Exhibits

Transcript of Jury Trial — 05/03/2005 | 21-22 5070-5266
Penalty — Day 11 (Volume XI)

Transcript of Jury Trial — 05/04/2005 22 5267-5379
Penalty — Day 12 (Volume XII)

Transcript of Jury Trial — 05/04/2005 22 5380-5383
Penalty — Day 12 (Volume XII) —

Deliberations

Transcript of Jury Trial — 05/05/2005 22 5384-5395
Penalty — Day 13 (Volume XIII)

Transcript of Jury Trial — 04/20/2005 13 3177-3201
Penalty — Day 2 (Volume I) AM

Transcript of Jury Trial — 04/20/2005 | 13-14 3202-3281
Penalty — Day 2 (Volume II) PM

Transcript of Jury Trial — 04/21/2005 | 14-15 3349-3673
Penalty — Day 3 (Volume III) PM

Transcript of Jury Trial — 04/21/2005 14 3282-3348
Penalty — Day 3 (Volume III-A)

AM

Transcript of Jury Trial — 04/22/2005 16 3790-3791
Penalty — Day 4 (Volume IV) AM

— Amended Cover Page

Transcript of Jury Trial — 04/22/2005 | 15-16 36743789

Penalty — Day 4 (Volume IV) PM
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DOCUMENT DATE | VOLUME PAGE(S)
Transcript of Jury Trial — 04/22/2005 16 3792—-3818
Penalty — Day 4 (Volume IV-B)

Transcript of Jury Trial — 04/25/2005 16 3859-3981
Penalty — Day 5 (Volume V) PM

Transcript of Jury Trial — 04/25/2005 16 3819-3858
Penalty — Day 5 (Volume V—-A)

Transcript of Jury Trial — 04/26/2005 | 17-18 4103-4304
Penalty — Day 6 (Volume VI) PM

Transcript of Jury Trial — 04/26/2005 | 16-17 39824102
Penalty — Day 6 (Volume VI-A)

PM

Transcript of Jury Trial — 04/27/2005 18 43824477
Penalty — Day 7 (Volume VII-

PM)

Transcript of Jury Trial — 04/27/2005 18 4305-4381
Penalty — Day 7 (Volume VII-A)

Transcript of Jury Trial — 04/28/2005 | 18-19 4478-4543
Penalty — Day 8 (Volume VIII-

C)

Transcript of Jury Trial — 04/29/2005 | 19-20 45444790
Penalty — Day 9 (Volume IX)

Transcript of Jury Trial — 06/13/2000 8 1780-1908
Penalty Phase — Day 1 (Volume

) AM

Transcript of Jury Trial — 06/13/2000 8-9 1909-2068

Penalty Phase — Day 1 (Volume
1) PM
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PAGE(S)

Transcript of Jury Trial —
Penalty Phase — Day 2 (Volume
I11)

06/14/2000

9-10

2069-2379

Transcript of Jury Trial —
Penalty Phase — Day 3 (Volume
IV)

06/16/2000

10

2380-2470

Transcript of Material Witness
Charla Severs’ Motion for Own
Recognizance Release

01/18/2000

414-415

Transcript of Motion for a New
Trial

07/13/2000

10

2471-2475

Transcript of Petition for Writ of
Habeas Corpus and Setting of 1.
Motion for Leave and 2. Motion
for Evidentiary Hearing,
Johnson v. Gittere, et al., Case
No. A-19-789336—W, Clark
County District Court, Nevada

02/13/2020

49

12249-12263

Transcript of Preliminary
Hearing

10/12/1999

260-273

Transcript of State’s Motion to
Permit DNA Testing

09/02/1999

252 — 254

Transcript of State’s Motion to
Videotape the Deposition of
Charla Severs

10/11/1999

255-259

Transcript of Status Check:
Filing of All Motions
(Defendant’s Motion to Reveal

10/21/1999

274-282

33




DOCUMENT

DATE

VOLUME

PAGE(S)

the Identity of Informants and
Reveal Any Benefits, Deals,
Promises or Inducements;
Defendant’s Motion to Compel
Disclosure of Existence and
Substance of Expectations, or
Actual Receipt of Benefits or
Preferential Treatment for
Cooperation with Prosecution;
Defendant’s Motion to Compel
the Production of Any and All
Statements of Defendant; State’s
Motion to Videotape the
Deposition of Charla Severs;
Defendant’s Motion in Limine to
Preclude Evidence of Other
Crimes; Defendant’s Motion to
Reveal the Identity of
Informants and Reveal any
Benefits, Deals’ Defendant’s
Motion to Compel the
Production of any and all
Statements of the Defendant

Transcript of the Grand Jury,
State v. Johnson, Case No.
98C153154, Clark County
District Court, Nevada

09/01/1998

1-2

001-251

Transcript of Three Judge Panel
— Penalty Phase — Day 1
(Volume I)

07/24/2000

10-11

24762713

Transcript of Three Judge Panel
— Penalty Phase — Day 2 and
Verdict (Volume II)

07/26/2000

11-12

27142853
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DOCUMENT DATE | VOLUME PAGE(S)
Transcript Re: Defendant’s 01/06/2000 2 307-413
Motions
Verdict Forms — Three Judge 7/26/2000 12 28542869

Panel
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CERTIFICATE OF SERVICE

I hereby certify that on May 27, 2022, I electronically filed the
foregoing Appendix with the Nevada Supreme Court by using the
appellate electronic filing system. The following participants in the

case will be served by the electronic filing system:

Alexander G. Chen
Chief Deputy District Attorney
Clark County District Attorney’s Office

/s/ Celina Moore
Celina Moore

An employee of the Federal
Public Defender’s Office
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DECS

JUDGE JEFFREY L. SOBFL

District Court depr. v

200 South Third Street

Las Vegas, Nevada Boisg
(702} 455-4g5%

STATE OF NEVADA,

ni
—a

aintiff,

VE .

DONTE JOHNSGM,

Juifendant .

.JE}
ety

1
1T

-
Looam,
g

3 2k .
" - a [
ToLh

e ]

FED
hep 18 2 24 PR D

63-% ¢ﬁjgﬁrLuA

Dockeor Mo, H

CLERK
DISTRICT CoURT
CLARX COQUNTY, NEVZDA
= £ * * L]
]
}
!
]
]
H
] Case No. C151154
H Zept HNo., W
1
!
]

Defendanc
4 warrantless ssza-cp of
The rasidznce wasu
primarily but n-ot
Hearinrg

FEE-10;

movant, Donte Johnson,

witn respect to rhe living room and master bedroom at Everran

owned by Todd Armstrong:s

hereinafrzer

DECISION AND ORDER

~as moved Lo suppress evidence seized by police

qxclusivaly occeupied by Todd (Transcript

“Tir _.I ,

The resolurion of

WaE 3 person with an expectation of Bl

dispositive of this mation.

Todd conserted to the searcn in writing., T

EpP42-43.,

EXHIBIT "'7"

4

dremises at 4815 Evermar in RBugustc 1g°
mother  arg
[

Whnetkhay

CACY

Jonnson
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® ®
had apparently spent parts of at least twe to four we=ic
immedlately preceding the search, visiting and sometimes slecpine
abt Everman. Compare T p84 with 103, Sometimes Jobhnson would sicep
ir. the master oedroom, sometimes on a couch. T psd, 87, lsualiv
the bhedroom was a nlace other pecple would come in and out ol;

several peopls nad glothes in it. T ps3.

]

Todd had che only key Lo Everman and Johnson and =i
girlfriend wouid usually gain entry through a rear window. 7
ppli;SE;: 54,104 .

No rent was paid oy Johnson f[er his ceontact with Evocrman,
though he may have contributed drugs directly for the privilege cf
uzing Everman as a place tco chill and sleep. T p&&.

When asked immediacely prior o the szeavch whether he lived
at Everman, he told two police detecoives, uaneguiwvocslly, than ke
did not live at Lverman. T pé&:pehk  Jonnscn appears ook to recall
that guestion heing pesed, though he did not deny it coculd hawve
been. T plaz.

The derectivas tfegtified if Jehnson claimed Lo reside toere
they would have gotten a search warrant for the already secursad
premises. T ppl%; 64,

If the law reguired a2 warrant to search premises where poiics
have consent to scarch from the only permanent resident; in

2
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circumstances where the person now insisting on such a warrant was
first asserting his expectation of privacy in a wotlon Lo
suppress, after having denied living there when asked before the
gearch, and with refersnce to premises where that person usucal.y
climbed in a windeow, eover a wvery short perieod of time, paid no
rent {only occasionally concributing drugs) ic would be a very
peculiar law.

I rhink Johnson's contacts with Everman are on the exbrems
lew end of a contipuur one could construct, Syr=ly, gliven tie
passage of time and :the different facts that time might have
brought, Johnson might nave eventually moved along the contilnuum
tc a point where he was z legitimate co-tenapnt {(perhaps with a
key of hisz own). Those facts were not present here on Augusc 18,
1998,

fr
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Where the facts arc as I find them, and Todd Armstrong
conaents to a search of premises Johnson disclaims an interest in,

the police acted properly and the Moticon to Suppresg should be and

D e -] & v W 3 hd e

B B OB B bR B R B OB b ek ek pak ek e b ed d b
2 w1 T3 LN e S B e S o G0 =) O W e RO B e O

iz denied.

United States v, Sanders,

v. Mangum, 190 F3d 164 [CADC Cir. 1994); Pepple v, Welch., 20 Cal
4™ 301, 976 P2d 754 (1599); Soyder w. State, 103 New 275, 738 Pad

1303 {19397},

DATED and DOME this

Seg United Statem .

Matlock, 415 US 1464 ([12974];

130 Fid 1316 (8™ Cir 1998} ;nited Statcs

day of April, 2000,

% /1

RIC /U‘RT JUDGE JEFFREY D. SOREL
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| DECLARATION OF MATLING

2 DONNA POLLACE, &an employee with the Clark County Special
3|| Public Defender's Office, hereby declares that she is, and was when
4l the herein described mailing tosk plagce, & citizen of the Uniced
5 Scatesz, owver 21 vears of age, and not a party to, nor interested in,
6 the within action; that on the 9th day of May, 2000, declarant
7| depoaited in the United States mail at Las Vegas, Hevada, a copy of
8| the Petition for Writ of Mandamus in the case of State of Nevada vs.
|| Donte Johnson, Case Mo, €153154, enclased in a sealed envelospe upen
10| which first slass postage was fully prepaid, addressed to Frankie Sue
11| D=l Papa, Attorney SGeneral, 100 North Carson Street, Carsoh City,
12| Nevada 83701-4717, that there is a regular communication by mail
13 || betwsen the place of mailing and the place so addressed.

14 I declare under penalty of perjury that the foregeoing is

15| true and correct.

16 EXECUTED oansthe 9th day of 2000,

15 omme ToTLOCK

-FUNAC
SDER

JOCNTY
LR
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| RECEIPT CF A COPY of the foregoing Petition for Wric of

[£%]

Prohibition is hereby acknowledged this %th day of May, 2000,

k] JEFFREY ER. SOBEL

DISTRICT COURT JUDGE, DEFARTMENT WV
4

i

| B&(MLE / 9475994
&
7
)
o RECEIPT OF A COPY of the foregeing Writ of Prohibition is

10| hereby acknowledged rthis sth day of May, 2000.

11 STEwWRRT L. EBELL
CLARK COUNTY DISTRICT ATTORNEY

By

. FUBLIC
SIER

STy
L1LGY
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1 | 000) FILED [t oo
DAVID ROGER P g OURT
2 I Clark dg?rﬁmt '{%izs%(l:t Attomey ;:‘!“E:’L"E{ﬂ—-—um___ﬁ_, o
Nova ar ok AL Pk DTS el e
3 | ROBERT J. DASKAS BY Ay, RAGYRAE, CLERN
a Ehicf De uti Distri_g{l Attorney - 4
{iovada Bar #0496 o . ey
200 South Third Strect FHARON 0y FE'&PUT Y
5 | Las Vogas, Nevada 80155-2212 MAN
(702) 435-4711
& || Atterney for Plaintiff
¥
g DISTRICT COURT
. CLARK COUNTY, NEVADA
THE STATE OF NEVADA, )
La
Plainnff, i CASE NO:  C153154
Ll
-¥8- DEPT NO: VIl
12
COMTE JOHNSON,
13
Defendant.
14
15 . . - .
STATE'S MOTION TO DISQUALIFY THE HONORABLE LEE GATES
16 DATE OF HEARING:
Q 17 TIME OF HEARING:
= &= m
5 =1 g COMES NOW, the State of Nevada, by DAVID ROGER, District Atlorney, through
I
¢ <+ = | ROBERT J. DASKAS, Chief Deputy District Attorney, and hereby submits the attached
r ra
% LE?’ g Points and Authorities in Support of the Stale’s Motion to Disqualify the Honorable Lee
A 20 | e
ates,
22 This Motion is made and based upon all the papers and pleadings on file herein, the
B attached points and authorities in support hereof, and oral argument at the time of hearing, if
24 deemed nccessary by this Honorable Court.
25 Y,
260 hsy
N Yy
28

S1)
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STATEMENT OF FACTS

On or about September 16, 1098, Donte Johnson (Defendant} was charged in a
Yuperseding Indictment with one count of Burglary While in Posscssion of a Firearm, four
counts of Murder with Use of a Deadly Weapon, four counts of Robbery with Use of a
Deadly Weapon, and four counts of First Degree Kidnapping with Use of a Deadly Weapon.
The case was prosecuted by Deputy District Attorneys Gary Guymon and Robert Daskas of
the Clark County Distriet Attorney’s Office.

Cn or sbout June 09, 2000, a jury rewimed guilty verdicts on all thirteen counts of the
Superseding Indictment, ineluding lour counts of Tirst Degree Murder with Use of'a Deadly
Weapon, At a subsequent penalty hearing, the State sought the death penalty.

On ot about June 16, 2000, a bung jury was declared in Defendant’s penalty hearing.

On or ahout July 28, 2000, a three-judpe panel imposed a sentence of death on cach of
the four first degres murder cotlvictions.

On December 18, 2002, the Nevada Sapreme Court vacated the senlences of death
and remanded the case for a new penally hearing hased on Ring v. Arizona, 536 U.S, 584,
122 8.CL 2428 (2002).

I'he penalty hearing is scheduled to be heard before the Honorable Lec Gates on April
19, 2005, in District Court V1T of the Lighth Judicial District Courr, Clark County, Nevada.
"There are motions in the instant matter pending before the Honorable Lee Gates which are
scheduled (o be heard on April 04, 2005,

Y
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Ms. Nancy Bernstein is currently the law clerk employed by the Honorable 1Lee
(aitcs; she will be the law clerk in District Court VI during the hearing on April 04, 2005,
and during the penalty hearing in the instant matter which is scheduled o commence on
April 19, 2005,

Prior 1o her employment with Judge Gates, Ms. Bernstein was employed as a legal
imern by the Clark County District Atterney’s OfTice between June 01, 2003, and August 26,
2003; Ms. Bernstein was assigned to work with Chiel Deputy District Attorney Gary
Guymon. See Affidavit of Robert ). Daskas (attached hereto as Exhibit A). During her
tenure, Ms. Bernstein worked, inrer alia, on the Donte Johnson case with Deputy District
Attornevs Gary Guymon and Clark Peterson. ld. As a result of her employment, Ms,
Nernstein had aceess Lo work-product of the District Altorney's Offiee, as well as police
reports, witriess statements, photographs, autopsy reports and other material germane to the
Donte Johnson prosccution. !d. Ms. Bernstein completed research and/for similar
assigrmments oh the case on bchalf of both prosecutors Guymon and Peterson. Id. Ms.
Bernstein also had numerous, extensive, detailed discussions about the Donte Johnson case
with Chief Deputy Distriet Attorney Gary Guymeon; some of these discussions invoelved
prosecution strategies in the instant matter. Id. Ms. Bernstein also had conversations with
Chief Deputy District Atlemey Robert Daskas, the curmment prosccutor assigned to the case,
about the Donte Johnson prosecution while employed by the Clack County District
Attarney’s Otfice. Td.

i

i W Johmsen. Mo isqualify. Lo
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INTRODUCTION

The State of Nevada is seeking the death penalty against convicted quadruple
murdercr Donte Johnson. The penalty hearing is scheduled to be heard in the courireent of
the Honorable Lee Gates, The judge's current law clerk, however, was previously employed
by the Clark County District Attomey's Office and personally worked on Defendant
Johnson’s case. This creates a conilict that mandates disqualification of Judge Gates.

DISCTUSSION
APPLICATION OF THE NEVADA CODE OF JUDICIAL CONDUCT,
STATUTORY LAW AND CASELAW MANDATES DISQUALIFICATION OF THE
HONORABLE LEE GATES

The Preamble to the Nevada Code of Judicial Conduct states: “[J]udges, individuaily
and collectively, must respeet and honor the judicial office as a public trust and strive to
enhance and maintain confidence in our legal system.™

Canan 2 of the Nevada Code of Judicial Conduet provides that a “judge shall avoid
... the appearance of improprigty n all of the judge’s activities.” The Commentary Lo this
Canan states that this proserdption is “necessarily cast in general terms” because it is not
possihle to list all prohibited acts.

Canon 3 of the Nevada Code of Judicial Conduct provides that a “judge shall perform
the duties of judicial otfice impartially...” The Code places an affirmative dufy on judges to
prevent his or her staff from acting impartially. See Canon 3H{B)5) of the NCIC (a judge ...
shall not permit stafl, court officials and others subject to the judge’s discretion and control
to do so).

i

4 H\ahzan, Lokl Tisqualify. dne
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Cancn 3E of the Nevada Cede of Judicial Conduet provides, in relevant part:
(1} A judge shall disqualify himselt or herself in a proceeding in which the judge’s
impartiality might reasonably be guestioned including but not limited 1o instances

whene:

{a) the judge has ... personal knowledge of disputed evidentiary lacts
concerning the procesding.

(Emphasis addcd.); see afso NRS 1.230(3) (a judge, upon his own motion, may disquality
himself from acting in any matter upon the ground of actual or implied bias}. The
Commentary to Canon 3E( 1) states that a judge is disqualified vnder this rule "whenever the
judge’s impariality might reasonably be questioned, regardiess of whether any of the
specific rules in Section 3E¢T) apphy.” (Emphasis added.) The United States Supreme Court
has held that 28 U.S.C. §455(a). a similar provision, is desipned to “avoid even the

appearance of partiality.” Lilicberg v, Health Services Acquisition Corp,, 486 1.8, 847, 860,

108 8.C1 2194 (1988).

In Turner ¥. State, 114 New, 682, 962 P.2d 1223 (1998), the Nevada Supreme Court
relied upon, inter alia, the Canons of the Nevada Code of Judicial Conduct to declare that a
trial judge’s failure to recuse himself based merely on implied bias mandales qutamatic
reversal. In that case, the rial judge was previously employed by the district atlomney’s
office and was present at the defendant’s initial arcaignment. Id. at 685, The judge disclosed
his participation in the case 1o the defendant, and the defendant waived the polential conflict.
Id. Later, however, the defendant attempted to withdraw his waiver. Id. at 687. The casc
proceeded to trial, the defendant was convicted, and the Nevada Supreme Court ovenurned
the conviction.

Fid

5 b dohaaa, Dometd Fsqualily dee
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We ... conclude that this error mandates aulomatic reversal. The Preamble to the
NCIC states: “{J]udges, individually and collectively, must respect and honor the
judicial office as a public trust and strive to enhance and maintain confidence in our
legal system.™

LB

We conclude that it would be ineconsistent with these goals to apply a harmless error
analysis to a judge’s failure 1o recuse himself, Therefore, we conclude that such
failure mandates automatic reversal.

[d. at 688; see alve Ham v, Eighth Judicial District Court, 93 Nev, 409, 566 P.2d 420 {1977)

{court recognized that there may exist a number of cireumstances over and above those
which simply go to bias or prejudice toward a parmy which could require disqualification).
In the mstant matter, the basis for disqualification of the Honorable Loc Gates is

stronger than the basis for disqualification of the judge in the Turner case, Cff NRS 1.230(2}

(3 judge shall not act as such in a proceeding where implied bias exists in any of the
following respects: (¢) when he has been altorney or counsel for either of the partics in the
particular action or proceeding before the court). In Turner, the judge simply appeared at the
defendant’s arraignment and the defendant waived the conflict. Here, it is undisputed that
Ms. Bernstein, the judge’s law clerk, aequired information about the Donte lohnson case
during her cmployment with the Clark County District Attorney’s Ollice; indeed, she was
assigned o work - - and did work - - on the Donte Johnson prosecution itself. During her
tenure with the District Auomey's Office, Ms. Bernstein had numerous discussions about the
case with various prosceutors, including Clark Peterson, Gary Guymon and Robert [Daskas,
the presecutor wha will try the case before the Flonorable ee Gates; some of these
discussions involved prosecution stratcgies. Ms. Bernstein is now the law ¢lerk 1o the judge

who will preside over the Donte Johnson penalty hearing. Undoubtedly, Ms. Bernstein will

6 M Cuhinsan. Denieh] Disgquilaly e
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he called upon in her role as law clerk to complete legal research, offer advice, and render
het opinion on issues that arise before and during Donte Johnsen's penalty hearing. 1t would
be virtually impossible for Ms. Bernstein to eradicale the knowledge she gleaned from her
employment with the District Atorney’s Office in completing (he tasks required im her role
as law clerk. This knowledge could potentially prejudice the State or, more likely, the
Defendant if the case remains before the Honorable Lee Gates. Al the very least, (his creates
a situation in which (he judge’s impartiality might reasonably be questioned. See
Comunentary (o Canon 3E(1 )a judge is disgualificd under this rule “whenever the judge’s
impartiality might reasonably be questioned, regardless of whether any of the specific rules
in Section 3E( 1) apply.™).
THE INFORMATION ACQUIRED BY THE JUDGE'S LAW CLERK
MAY BE IMPUTED TO THE JUDGE THEREBY REQUIRING
DISQUALIFICATION

Significantly, the Conmentary to Canon 3E(1)b) of the NCIC provides that “a judge
formerly empleyed by a government agency ... should disqualify himself or hersclfin a
proceeding if the judge’s impartiality might reasonably be questioned because of such
association.” In the instant malter, the judge’s law clerk, not the judge, was fermerly
cmployed by the govermment agency; however, the knowledge that Ms. Bemstein obtained
during her tenure with the Clark County District Atlorney’s office could very well be
imputed to the Honorable Lee Gates. A law clerk, afler all, is an extension of the judge. See
Vaska v. State, 953 P.2d 943 (Alaska 1998), ‘This is particularly evident in many of the
Canons and the Commentary to the NCJIC which place an affirmative duty on judpes to

ensure that their stafT dees not violaie the Canons of the NCIC. Far exannple, the

7 H A almssm, Donbe: disgualify diog
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Commentary (¢ Canon 3B(7) of the NCIC provides (hat a judge “must make reasonable
efforts ... to ensure that Section 3B(7) is not violated through law clerks or other personnel
on the judge’s stalf. See alse NCIC Canon (5) (a judge “shall not permit staff. court officials
and other subject to the judge’s divection and control to de s0.”), Commentary to NCJC
Canon 3B{3) (a judge “must require the same standard of conduct of others subject ta the
judee’s direction and control.™y;, NCIC Canon 3(%) {the judge *shall require similar
abstention ot the part of court personnel subject wo the judge’s dircclion and control).

Law clerks play a significant role in judicial decision-making; they are not mercly the
judge’s errand runners. Vaska, 955 P.2d at 943, They are sounding boards for tentative
opiniens and they are legal researchers who seek the authorities that affect decisions. Id.
Codes of judicial conduct have long recognized the principle that it is not enough for judicial
officers to be untainled by bias; judicial officers must, in addition, conduct themsclves so as
to avoid engendering reasonable suspicions of bias. Id. Decausc of the close werking
relationship between judpes and their law clerks, there comes a point where a law clerk’s
bias for or against a particular parly or attorney rises to an iniolerable level - - a level where
the judicial deciston-making process comes under reasonable suspicion. 1d.

In addition to the concerns outlined above, the information acquired by the judge’s
law clerk could constitute a violation of Canon 3E of the Nevada Code of Judicial Conduct if
the case remains with the Honorable Lee Gales. That section provides, in relevant part:

{2} A judge shaf! disqualify himself or herselt' in a proceeding in which the judge’s

Eli?:ialiiy might reasonably he guestioned including but not limited to instances

(a) the judpe has ... personal knowledge of disputed cvidentiary facts
concerning the proceeding.

% Ei'Cnhnaan, Tedtielrisquislily des
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{Emphasis added.} As outlined above, Ms. Dernstein was actively involved in the
preparation of Donte Johnson's penalty hearing while employed with the District Attorney’s
Office. She had aceess 1o the entire case file and was privy to conversations involving
prosecution steategies. If Ms. Bernstein shares any of the information she acquired during
her employinent with the Distnict Attorney’s Office with Judge Gates, even unknowingly, a
violation of Canon 315 would arguably result. This is not a chance either panty can afford to
take, particularly since the instant case polentially involves multiple death sentences.

The only remedy to cure the conflict that has arisen in this case is to disqualify the
Honorable Lee Gates and randomly reassign the matter to a different judge. Even if
Defendant Johnson waived the conflict that now exists, there is nothing to prevent Defendant
Johnson from withdrawing his waiver during the penalty hearing; the withdrawal would then

result in the judge’s disqualification in any cvent. See Turaer v. State, |14 Nev, 682 {error

for judge to remain on case after defendant sought to withdraw his waiver of conflict}.
Moreover, defense counsel’s advice to Defendant Johnson to waive any conflict would,
undoubtedly, vesult in a claim of inelteclive assistance of counsel at a later date.
Consequently, any such waiver would be defective, Thus, no remedy exists other than
disqualification and reassignment.

fid
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CONCLUSION

The Stale of Nevada is seeking the death penally against convicied quadruple
murderer Donte Jolinson. “The penalty hearing is scheduled to be heard in the courromm af
the lionorable .ee Gates, The judge’s law clerk was previously employed by the Clark
County Districl Attormey's OfTice and personaily worked on Defendant Johnson's case. This
creates a conflict that mandates disqualification of Judge Gates., Dased on the foregoing, the
State of Nevada respectfolly requests that this Court grant the instant Motion to Disqualify
the Honorable Lee Gates.

DATED this (24 day ot April, 2005,

Respectfully submitted,

DAVID ROGER
Clark County District Attorney
Neovada Bar #002781

BY

hiel Deputy Disthd
Nevada Bar #004963

14 13 Johnsan, Donlsy Yisqualify.doc
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CERTIFICA T OF TACSIMILE TRANSMISSION

1 hereby certify that service of STATE'S MOTION TG DISMISS THE
HONORABLLL 1L.EE GATES was made this 4@ day of April, 2003, by lacsimile

wransmission lo:

SPICTAL PUBLIC DEFENDLR'S OFFICE

VAX #455- 62?3 ;2

rf:tar}' tﬂr the District  Attomey's
Office

RICxddim
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AFFIDAVIT

STATE OF NEVADA %
58:
COUNTY OF CLARK

ROBERT J. DASKAS, being first duly swormn, deposes and says:

1. That I am a Deputy District Attormey cmployed by the Clark County District
Attorney's Office and have been so employed since September 15, 1585,

2. In June 2000, Deputy District Attorney Gary Guymen and [ prosecuted Donte
Johnson in Case C153154. Donle Johnson was convicted of one count of Butglary While in
Possession of a Firvarm, four counts of Murder with Use of a Deadly Weapon, four counts of
Rebbery with Use of a Deadly Weapon, and four counts of First Degree Kidnapping with
Lise of a Deadly Weapon. Foltowing Johnson's convictions, a jury was unable Lo reach a
unanimous verdict on Johnson’s penalty and a hung jury was declared.

3. In July 2000, a three-judge panel imposed a sentence of death against Johnson on
each of his four first degree murder convictions. Deputy District Alorney Gary Guymon
and 1 prosecuted Johnson before the three-judge panel. Those sentences of death were
subsequently vacated by the Nevada Supreme Counl.

4. A penalty hearing is scheduled in Case (153154 before the Honorable Lee Gates
in Depatiment V11 of the Eighth Judicial District Courr, Clark County, Nevada, on Apnl 19,
2005, Donte Johnson faces four possible death sentences. Deputy District Attomey David
Stanton and [ are assignad the prosecution of Johnson at the upcoming penalty hearing.

5. There are mations in the Donte Johngon casc pending before the Honorable Lee
Gates which are scheduled to be heard on April 04, 2005,

6. Ms. Nancy Bernstein is currently the law elerk employed in Department VI of
the Eighth Judicial District Court, Clark County, Nevada, by the Honorable Lee (Gates.

7. Prior to her ecmployment with Judge Gates, Ms. Bemnstein was employed as a legal
intein by the Clark County District Attorney’s Oflice between Jume 01, 2003, and August 20,
2003; Ms. Beinstein was assigned to work with Chief Deputy District Atlomey Gary

Guymon.

HATOHNEON, DONTIMARFIDAVIT.DOC
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8. During her tenure with the Clark County District Attormey’s Office, Ms. Bemnstein
worked on the Donte Johnson case with Deputy District Attoracys Gary Guymon and Clark
Peterson.

9. Ms. Bernstein had access to work-product of the District Attorney’s Office, as well
as poltee reports, wilness statements, photographs, autopsy reports and other material
germand to the Donte Johnson prosecution.

10. Ms. Bernstein compleled research and/or similar assignments on the Donte
Johnson case on behall of Deputy District Aftomeys Gary Guymon and Clack Peterson,

11. Ms. Bernstein had numerous discussions about the Dronte Johnson case with
Chiel Deputy District Attomey Gary Guymon while employed by the Clark County District
Attortey’s Office; some of these discussions involved prosecution siralegies in the Donte
Johnson case,

12, Ms. Bernsteit had conversations with Chief Deputy District Attomey Raobert
Draskas, the current prosecutor assigned to the case, about the Donte Jabnson prosecution
while emploved by the Clark County District Anorney’s Office,

13. This Affidavit and the accompanying Motion to Disqualify the Honorable Lec

(rates are filed in good faith and not interposed for the purpose of delay,

1 declare under penalty of perjury under the law of the State of Wevada that the

foreguing is tue and correct.

Excouted on  April 04, 2005

Chief Dapul}f Dntrlct Atoney
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DAVID ROGER
2 || Clark Count%[)ismct Attorney
Nevada Bar #002751
3 | ROBERT 1. DASKAS
Chief De ut)é(‘%istrict Attorney
4 || Nevada Bar #004963
200 South Third Street
5 || Las Vegas, Nevada 89155-22i2
702) 455-4711
6 ttorney for Plaintiff
7
g DISTRICT COURT
g i CLARK COUNTY, NEVADA
THE STATE OF NEYADA, 3
10
Plaintll, CASENO: C(Cl153154
11
" ~¥5- DEFT NO:. VIII
12
DONTE JOHNSON,
I3
Defendant.
14
15 li STATE'S MOTION TO DISQUALIFY THE HONORADBLE LEE GATES
16 DATE OF HEARING:
17 TIME OF HEARING:
18 COMES NOW, the State of Nevada, by DAVID ROGER, District Attorney, through
19 “ ROBERT J. DASKAS, Chief Deputy District Atiorney, and hereby submits the aftached
20 Points and Authorities in Supperl of the State’s Motion to Disqualify the Honorable Lee
21 Gates.
22 - - -
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DISIAICT JUBGF 1RV

200 SOUTH THIND STREET
Lk wEOLAS, MEVADS B 1w

® Tt @

DISTRICY COURT

CLARK COUNTY
THE STATE 0OJF NEVADA, i
]
Blainu, 3
]
Vs, b CASENO. CL53134
)
DONTE JOHKSOK, ] DEPT. NG YT
)
Defendant, ]
—_ . J
AFFPIDAVIT
State of Nevada )
J5a:

Cuaunty of Clark }

Judge Lee A, Gales, bung duly swaorn, deposes and says:

LI

7

Y

s APR -5 -1 2 55

e
]

T am the presiding Judge in the cuase entitlied State of Mevada vs, Donte Jehnson,

I have presided over this case lor approximately theee (3} years.
I am not bias or projudiced in this cage.

[ have never sorked on this case other than as o Judge,

My law clerk, Nancy Bemstein has never een employed by the Clark County

Diistrict Atlorney’s Offlee. Nancy Demnstein was o law student in 2003 and interned at

the Clark County District Atomey's OMfice for approximately two months,

Nancy Bernstein bas not worked on this case while employud as my law clerk. [have

noet received any infonnation about the case from Nancy Berpstein.

it

M

S11
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LAL WEQLAT, NFUAMDL PS1ES
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dorcover, Naney Berstein is not working on this caze and will nel be working
on this case.

That this metion to disqualify was filed a few hours before the hearings on
motions and less than taenly days bofore trul, conscquently, the Siale’s mation 15
nrunngiy.

Theres are o canflics hetween the Coust and the Clak County District Allorney’s
Office.

There are no conlblicts belween Lhe Court and the deleadane,

That the defendant and his lawyer have walved any conllict on the recand, aey

existed and docs not objeet to this Court hearing the aasa/» )
LAE A GATFS z'-ﬂg o
ISTRICT COURT JUUDGE

SUBSCRIRED and SWORN hefore me on this 3 day of April, 2005,

RN

e ‘ g Wi
MNurary Public i Asfona St N rﬂf&, r;l
v M aPai (el
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® ORiGINAL ®
ggﬁ.}p J. KOHN | F1 ‘:ED

SPECIAL PUBLIC DEFENDER .
Nevada Bar #0566 .9 pa v T
JOSEPH 5. SCISCENTO el 4

DEPUTY SPECIAL PUBLIC DEFENDER .
Mevada Bar #4380 il A ot g A
DAYVID J. FIGLER AP
Nevada Bar # 4264 CLER:

309 South Third Street, 4th Floar

Las Vegas, Novada 88155-2316

{702} 455-6265

Attorney for Defandant
DISTRICT COURT

CLARK COUNTY, NEVADA

THE STATE OF NEVADA, Casa No. C153154

1
!

Plaintiff, ::: Dgpt. Na. v

V8. !
) f7 [y
DONTE JOHNSON, } Hearing Data: 7

] Hearing Time: C?,Q__l__
}

Dafandant. }
1

NOTION FOR NEW TRIAL
{Request for Evidentiary Haaring)

COMES NOW, Daferdant, DONTE JOHMSON, by and through his attornays, PHILIP
J. KOHN, Special Public Defender, JOBEPH 5. SCISCENTO, Deputy Special Public
Defender, and DAYVID J. FIGLER, Deputy Spscisl Public Defendsr, and requesta thia
Hengrable Court to conduct an avidentiary hearing and thereaftar order 3 new trial
puﬁrsuant to NRE 176.515.
FLit
I;'JH

Eh’
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This Motion is made and based upon tha attachad Points and Authorities, pleadings
and papers on file herein, together with any such oral ar doecumaentary avigence which this
court may adduce at tha hearing on this matusr,

DATED this 23rd day of Juns, 2000.

PHILIP J, KOHN
CLARK COUNTY SPECIAL PUBLIC BEFEMDER

PHS. BCTSCENT
RPUTY SPECIAL PUBLIC EMNDER
NEVADA BAR #4380
309 SOUTH THIRD STREET, 4TH FLOOR
LAS VEGAS, NEVADA 891585-2316
NOTICE OF MOTION
TO: STATE OF NEVADA, Plaintiff; and
TC: STEWART L. BELL, District Attorney, Attornay far Plaintiff
YOU WILL PLEASE TAKE NOTICE that the ‘E:Iﬂrsign
foregoing MOTION FOR A NEW TRIAL on the day of , 2000, at the
hour af M.. in Dapartment Ho. V of the abovB-entitlad Court, ar as saan
thareafter as counsal may be haard,
CATED this day of June, 2000.
FHILIF J. KOHN

d will bring ¢n the above and

DEPUTY SPECIAL PUBL ENDER
NEVADA BAR #4380

309 SOUTH THIRD STREET, 4TH FLOOR
LAS VEGAS, NEVADA B9155-2316

HO

Deonta Johnson was convicted by a jury of four counts of murder as well as

burglary, robbery and conspiracy counts on or about Juna 9, 2000. The prosacutor
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proceeded upon multiple theories of criminal liability and it will never be known which
theory was the prevailing one, nar if there was unanimous belief tha Dante Johnson [aka
John White} was, beyond a reasonabie doubt, even proven to ba tha shooter. Frior to
trial, Defendant had filed motion to suppress the contents of a search done in his
residence, that being the master badrgom in at the Everman address. That Mation was
danied by Qrder of this Court. (See Decision and Order of District Court, April 18, 20000
Subsaquent ta that ruling, howsver, the proseculors concaded thraugh multipla referance
that contrary to the position taken in their Opposition 1o Mation to Suppress, that the
Everman address was the residsnce of Defendant. (See Transeript, June &, 2000, gp.
213, 214, 215, 216, 217}, -
During the panalty phase tweo additional iterns came to the court’s anuntiun@

Juror Kathlaen Bruce sent a note 1o the court which rafated an incidant which was

repartad 10 have occurred during the guilt phase where she ancountersd an African-
Amaerican individual and bagama quite afraid. {Sea Transcript, Jung 15, 2000, pp. 73-74).
Sacond)it was brought to the Court’s attention that a victim's family member was

in tha restrictad jury lounge at least once. (See Transcript, June 16, 2000, pp. 68-70).
aftar the jury was dismissed and while discussing the case with caunssl,
Jurar Kathlean Bruce also indicated that she was diseussing tha case with an outside
party while still empaneled on this jury and that sha was also aware of news accounts of

this highiy publicized trial. Juror Connie Patlerson also implied that she had been

discussing the matter and was awara of the madia accounts. {See anached alfidavit of
Kristina M. Wildeveld].
These four points are the grounds for Defendant’s motion for a Rew trizl.
ARGUMENT
Mavada Revised Statutes providea for the granting of a new trial a5 follows:
NRS 178.5615 New trial: Grounds; time for Rling motlon.
1. Tha court may grant a new trial to a defendant if vequired

as a matter of law or on the ground of newly discovered
avidence.

(77 ]
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2. If trial was by the court without a jury the courl may vacate
the judgment if entared, take additional testimony and direct
the emtry of 4 nevw judgmeant.

3. A motion far a new trial based on tha graound of nawly
discoverad avidence may be made only within 2 years after the
verdict or tinding of guilt.

4. A motion for a new tial basad on any other grounds must
be made within 7 days aftar verdict ar finding of guilt or within
such further time as the court may fix during the 7-day period.

in Ofiver v, Slale, 85 Nev. 418, 458 P.24 4371 {1969) the Nevada Supreme Court
set out the criteria granting a new trial:

. . . Consideration by tha trial court in granting or denying a
new trigl hag been claary set down in several recent casas.

tatg. 81 Nev. 639, 408 P.2d 715 11965); Burton
y. State. B84 Nev. 191, 437 P.2d 861 (1968]; Stata v,
Crockett, 84 Nev. 516, 444 P.2d 856 {1968}, Tha statute
governing the granting af new trizls was amended by tha 1967
lagislaturs and appears as NRS 178,515, Appallant contands,
and wa agrae, that in sesking & new trial the newly-discoverad
avidence must ne {1) pewly discoverad, (2} material to
movant’s dafense, (3) such that it could not with reasonable
diligence have been discovarsd and produced far the trial, [4)
not curmnulative, and {5 such a5 to render a diffarent rasult
probabla upon ratrial. To which we add {6} that it doas not
attampt only to contradict a farmer witness or ta impaach or
discradit him, unlass witness impeached is so important that a
differgnt result must follow, Whige v, Whise, 36 Nev, 16, 131
P. 987 {1913]; and (7) that these facts be shown by the hest
evidence the case admits, Pegple v, Sutton, 15 P, 86 {Cal,
1B887): Fagpla v. Beard, 284 P.2d 29 [Cal. T956).

Id. At 424,
tn the instant mattar, counsal orally made Motion for A Naw Trial based on the naw
position taken by the Stats that the Everrnan residencs was “Donte’s house and room.”

(Sea Transcript Juna 8, 2000, page _2_21}. The oral motion was denied by the court, The

Dafendant raisas this Motion angw with the fallowing written points and autharities and
asks the Court 1o take it in congideration cumulativaly with tha juror and witness
misconduet issues in ruling on the prasent motion.

“It is well establishad that when no new significant evidencs comes to light a
prosecutor cannot, in order 1o convict two defendants at separate trials, offer inconsistent

theories and fects regarding the same crime.” Thompson v. Celderon, 120 F.3d4 1045 ("
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Cir. 1987 reversed on other grounds 523 L.S. 538 11928). In United States v, Kojmvan,
8 F.3d 1315, 1323 {9th Cir. 1983}, the 8™ Circuit stated: "Whils laveyers represanting
private parties may - indead, must - do everything ethically parmissible to advanea their
clients’ intarests, Iawyﬂrls reprasanting the governmant in criminal ceses serva truth and
justice first. The prosecutar's job isn't just to win, but to win fairly, staying well within
the rulss.” citing Unlted States v, Kattar, 840 F.2d 118, 127 [1st Cir. 1388} {staling that
ths function of the prosecutor "is not merely to prosscute crimes, but aiso to make certain
thet the truth is honorad te the fullast extent possible”). In the presant case, it is
imprapar to allow prosecutoars to changs position within the SAME TRIAL in contravention
of the truth by advancing that Donte Johngson after tha Motion to Suppress had besn

denied to then take the position that Dante Johnson was astually living in the Everman

residence, Such should allow tha Defendant & rngw trial,
-_-_-_—r

Juror misconduct raises serigus concerns in gvaluating Motion for 2 New Trial.
First, a Juror whe admits an unreasonable fear of black men would not be properly seated
in the jury. The fact that this Jurar harborad this fear for a wesk and only revaalad it to
the Court after guilt deliberations, and then anly when she thought that the information
may help unseat a consclentious jurar who did not want to impose the death panalty is
highly prejudicial to the Dsfendant in the present maher. Second, this sams jurar
admitted that she, despite the admonttion to the contrary, was discussing the trial with
her husband and was additionally discussing news accounts aespecially those relsting to
the dabate over a hung penalty jury, Third, Jurar Connie Petterson indicated that sha
*heard” that peop!e (obviously not the jurors) were postulating that she was “the hold out
since she was emational.® This clearly implies that Juror Patterson was awara of media
accounts and discussions about such.

Ta sarve on a jury, a juror must be free of all bias, including racial bias. See N.R.5,
175.036. The right of a citizen accused to challenge jurors for actual bias is axicmatic.

See Darbin v, Nourse, 664 F.2d 1109 (8™ Cir. 1981}, State v. MeCiear, 11 Nev. 38

{1878 Jurer Bruce was not free of bias, and was not forthright with this tribunal in a

Paga: 3574
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timely fashion when an obvious incident cocourred.
Compounding the error, this Juror admitted to discussing the mater with others
in contravention of statute and gaining knowledge of madia aceounts. N.R,S, 175.401.
Tha Navada Suﬁreme Court has established a review procedure for juror
misconduct, 10 wit:
We have astablished certain gonsiderations which are relevant to tha
dacision of whether the error i3 harmlass or preivdicial. Thesse include

whather the issue of innocence or guilt is closa, the quantity and character
of the error, and the gravity of the crime charged.

Huj v, State, 103 Nev. 321 {3887 citing Big Pond v, Statg, 101 Nev. 1, 3 {1985].

I the present casa, it cannot ha disputad that the gravity of the crime charged
could be no more serious under eny cirsumstances. This alone should be the decisive
factor in determining prejudice. Additionally, howswver, the jury did deliberata for a
substantiai period of tire an the issue of guilt and since the case was greatly covered in
the media, sspacially with ragard to the horrific impact on the victims, any axposurs to
tne media is nacessarily grounds for a new trial.

——

Finally, there can ba no justificatian for family members af the victim to be in the
restricted area of the jury lounge, [rrespective of a family mamber's baliaf that they are
allowed to go “wharever they wish” tha jury must be free from this prejudicial encounter
in the jury-only dgsigrated areas. The fact that one instance was revealsd is sufficient
to quastion whether thare wera more unreporied instances, and since the gravity of the
charges and the other misconduct was apparent, the mare fact of one transgression by
tha victim's family with regard to jury raom contamination must give the Courl pause to
eviluate the proprigty of the entire pracesding in light of the Faderal and Siate dus
process rights of the Dafendant in addition to the standards set forth in Blg Pond, supra.

In the casa at bar, the new position of prosecutor couplad with the juror and
victim's family misconduct supports that a diffarent result would have occurred if the trial

was free from thess arrors.
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WHEREFORE, Defendant prays that this Honarahle Caunt conduct an evidentiary
hearing on this mater for new a trial.

Respectiully submitted,

PHILIF J. KGHN
CLARK COUNTY SPECIAL PUBLIGYDEFENDER

1o | i i
DEPUTY SFECIAL PUBL
MEVADA BAR #4380
309 SCUTH THIRD STREET, 4TH FLOOR
LAS VEGAS, NEVADA 85155-2316

DEFENDEH
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AFFIDAVIT OF KRISTINA M. WILDEVELD
STATE OF NEVADA !
| 59,
COUNTY OF CLARK i

KRISTINA M. WILDEVELD, being first duly sworn sccording to law, deposes and

states as folinws:

1. | am an attornay duly licensed tc practice law in the State of Nevada and
am a Daputy Speciel Public Defender with the Office of the Special Public Dafandar.
| make this Affidavit based upen my own persongl knowledga except as to those
matters stated upon information and baliaf, and as 1o those matters | believa tham to
e true,

2. That an June 18, 2000, | was prasent immaediately after the jury in the
Donte Jehnson trial was discharged ard was present when the jury spoke with counsel
regarding the dellberations on both panaity and guilt phase.

3. That | was present in the Courtroom when Juror Kathloen Bruge indicated
that she had a fear of an African-American in an elevator during the coursea of the trial,

4, That { noted thet the same Juror, Kathleen Bruce, had askad hath the
State and the Defense ettarnays if the media was referring to her on last night’s news
account when it was related that a “held-out” juror was a woman,

8. That | watchad the avening news tha night before and in fact thare was
an acceurm thet the jury wes hung and that the “hold-out” was & woman jureor.

. That Juror Bruce brought this fact out on her own without any prompting

ot previgus disgussion from anyone in tha room.
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7. That upon asking the guestion, Mr. Dayvid Figler, counsal far Donte

Jdohnson, inguired how she would know what was an television regarding this matter,

and that Jurer Bruce nervously responded that she had discussed the matter with her

husband, howaver, it appearad to me that she had full and complets personal

krowledge of the antirety of the news aceaunt. Juror Bruce slso indicated that shs

felt that she was being singled out by the madia as the "hold out.”

a. At that time, anather femalg jurgr, number 11, Connia Patterson,

indicated "Really, | heard evaryons thought it was me since | was amotianal during tha

return of the verdiet.”

Further Affiant sayeth naught.

KHJ};T{NA M. WILDEVELD

SUBSCRIBED AND SWORN to bafare ma

this AIAL day of Juns, 2000,

EATRICIA 5. FlLOnD
ak Hatary Pubsic « Mawgds

F Wy anpt mep Sep 1, Ao
P, 923701

NOTARY PUBLIC, In and for the
County of Clark, State of Nevada
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do that, logically we might a5 well tzke vp whataver yau have
to tell us. And I'm in receipe of a noke that's signed by you
-- you are Kachlesen 3ruce?

JURDR BRUCE: Right.

THE COURT: Xt says, *I have an incideat that
occurred last week that I need to bring oo your attention ag
spon as possible " So we've cleared the courtraom, there'a no
one alse arourd, the cameras are off. Don’'t worry aboub it,
just tell wus what vou £elt you have to tell us.

JURDR 3RUCE: OCkay. A week ago last Wednesday when
we all were dismisged, we all left for tke evening, we went to
the nocrmal parking garage,. Most of the groun want Lo the
firse elevator; my <ar wags on the obther sicde, so I went to the
other elevator., I was standing there, didn't realize somebody
was standing behind me. I gob startled, I turned around, it
waz Tim, Juror Number 7. [ said, oh, you scared me. He says,
ok, I -- ne says, I sneak up oh pesaple a lot, and he laughed.

Okay. We were waliting for the slevabor to come down
Irom the roof, we wers talking a little bit. It finally came
down to the first fleoor, everybody ot out of the elewvator
except one African -- African-Rmerican man; he had some kind
of a bag with him. It was the day of the duffel bag and the
guns and everything, go it kind of startied me at first, that

he was on the elewator, did nov get off at 1. Bub I chought

far a second, Tim’'s hers, okay, I'll gec in -- I'1l get in the
IV-73
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elevator.

At Chat point I asked -- 1 pushed pumber 3, for che
third filpor, I asked Tiwm wha- Eloor he wias on. He said, I'n
oh 3. I sakd, oh, yousre on 3, fos. And he said, yeah., And
I said, okay.

Well, ic goo te 3, I got off. Hy car was right in
the hapndicapped spot right there. He didn't geb off. he
staved on the elavataor, I was rifling arcound in my purse for
stuff, - called oy husband £o let him Know [ was coming hone.
Abnut a minute later the elovatsr poened again, and he gob
aff.

I don't know, ikt just was very odd --

THE COURT: Okay.

JURCOH BRUCE: ~- that he said he was on 3 and then
he stayed on the elavatar with the other gentleman and then
gob off on 3 lager,

THE COURT: 0Okay. Thank you very muckh, We'll sea
you in a mimikte or two.

JUROR BRUCE: Ckay.

THZ COURT: Matter of fact, just scay thers im your
sgatb . And juast --

JUROR BEMCE: Ch, akay.

THE COURT: -- bring the otiasr jurcrs in,

{Dff-record colloquy!

MR, SCISCENTO: Don‘t we bhave another noge?

Iv-74

Page:. 3582

AA12152



Page: 3583

AA12153




1c

11

12

13

14

15

16

17

138

20

21

22

21

24

2%

Point rumber seven, Dente's fingerprint at the crime
geene.  Werve alluded te this, the Black and Mild cigar box.
Charla told us: Bryan told us that Donte smokes Black and
Milds. 100 percent positive that is Donte Johnson’s
fingerprint. Corroboration, scientific evidence that the
witnesses who testified are telling the trioth.

Point number eight, Mabt’s VOR at Donte's houwse,
The VCR was found at the Everman home shortly after Donte was
arrested. The VR didn’t appear there until Augqust 14th,
1998, the meorning follewing the murders. And what do we know
about chat VCR? The remcbte contrsol that Ls kept by Matk's
father turned on that V¥CR, proof that that is Matt's VCR in
the defendant’'s home. And we know that Donte’a co-
conspiraber, Sikia Smith, held chak VCR, you recall the
testimony again of Ed Guenther. and we alsc have
corroboration of LaShawnya’s testimony, she teld us that Sikia
bouwght -- T'm sorry, Sixia sold the VCR to Donte for twenty
dollars {§20). We know Sikia’a palm print is on there, we
know the VCR turned up at Donters home. Sciencifiec evidence
that corveborates LaShawnya Wright,

Point number nine, Pete's pager at Donte’'s housea.
Pager found buried in the backyard of the Everman home where
Donte John=on gtayed. You heard the stipulation that chat
Pater [sic], in fact, belonged to Peter Talamantes.

Corroboration of all the witnesses in this case when they told

IV-213
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you Lonte confesaed to soemitting these crimes, to killing
Peter Talamantez because he doesn't like Mexicans. Scientific
corroboraticon. .Physical corretbcration when the pager is
buried in the defendant’ sz backyard.

Point number nire, gun in Deco's <car. You caw the
enforcer rifle that Sergeant Honea impounded after he scopped
Bonte and Terrell just thres days after the quadruple wurders.
Charla, Teod and LaShawnya all idencified that qun as a gun
that was comnanly kept in the zocz bag, and we know that the
tote bag Lefr the Everman home shortly before Donte committed
the crimes. Corrchorakion,

Foint number pins, gun in Deco's room. When
Sergeant Hafner searched the Everman home aftar arresting
Donte Johnson he found cthe collapsible Ruger rifle thac
everybody deacribed in thim cass. Just three days after Ltie
murder it'g recovered, And Charla apd Tod dezcribed that gun
as the qun cthat was commanly xept in the tote bag, and the
tote bag ilefr the Evermar home tha nigqht that Ponte Johnson
killed these poys.

Point number twalve, duct tape in Deco’'s room. AL
four wvictims in khis case restrained with duct rape. You aaw
tMe photographs. And izn’t it interesting that there’s &
partial reoll of duse tape recovered from the room where Donbe
Johnson's sStays, sitting in the duffel bag that averybody

eestifted abouk io this case. And doeze'c chat evidence

IV-214
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corrogporate the bestimeny you heard from the witinesa stand,
the witnesses who said Donte teld them about the victims heing
tapad we wich dﬁct tape.

Twelve points, if you will, that establish Donte
Johngor' s guile,

HNow, I suppese it'g possibls we fan take each one of
thege points and explain it away. I guess Tharla Severs is
lying, merhaps Tod Armstreong is lying, Broyan Johnson he must
be lying too.

MR, FIGLER: Your Heonor, they ocblected durins the
couzse a5 to that terminology, we would have to objoct at chis
time for that as well,

THE COURT: I think he’s saying in terms of argument
what wight ke anticipared, az such itc 3 overruied.

MR. DASKAS: aAnd if Donte Johnsen iz not guilky then
LaShawnya Wright must be lying koo, So Tharla is lying,. Tod
iz lying, Bryan is lying and LaShawnya Wright is lying.  And
apparently apmehocw the vicrima' hlood just turned up on Donke
Johnssn’s pants.  Somebody -- the true killer apparently wore
ponte Johnaon's pants to the crime scene and chen returnad
those pants to Donte Johnson's bedroom before the police
showed up. And let'a not faorget that scmebody muat have
deposited Donte Johnson's semen on his own pants.

Deco'a BMA at the murder scene. ApparentlLy

somebody, for Oonte Jobmson to be found not guilty, took a

Iv-21%
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Clgaretts buct that Donkts Johnscn had smoked and placed it akc
the cxime scene.  Unlucky for Donte Johnson.

Deco;s fingerzrint at the murder aceno. TFor Donte
Joheson to he found not guilty you must cornclude tThat somebody
tock the =igar box holding his fingerprint, and they olanted
ir ar evhe crime sgene. Unlucky Bonte Johnson.

Mate‘s YCR at Deco’s house. For Donte Johneon to be

found not guilty, apparently somebody tock Mabb's VCR Erom the

i Evarman home -- f£vom the Terra Linda and placed it in the home

where Donte Johnson atayed. Is that reaseonable fo beligve?

Feter's pager at Deco’'s house. FPor Donte Johnson to
be found not guilty you must conclude, speculaze thar somehady
alse buried the pager in Donte’'s backyard, along with all
thege ocher speculaticnes you muab conclude.

The Ruger in Deco’s room.  Isn't it inkergesting ehar
all these witneszses deacribed the guns that Conte had
possession of, and sure encugh we £ind the Ruger rifle in his
-- in his room. I gquess somebody planted chat. The Enfqr:er
rifle in Deonte’a car, you heard the testimony about the fact
chat that gun was kept in the duffel bag, the duffel bag left:
the nighc of the murders, and it Just happened to be found in
his room -- irn his car zacher, ehree nights after the
homicides,

And the duct tape in Deco’'s room. Apparently the

Erue killer, for you to Find Donke Johnaon not guilty, placed

IV-216
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a partial roil of duct tape in Ponte Johnson'sa room before the
oolice showed up.

I suﬁpnse it's possikle to explain away each of
these points, but cthe thing about reasonable doubt iz, it must
be weasonmable. And i3 it reascmable to conclude that all
these witnesses are lyiny, that the evidence was planted, thac
the guns were glanted in hisx gar. [a it reascmanle to
conclude that Donke Joknson is nob cuiloy?

This evidence does not point to Ace Hart, and tha
evidence does not point to Bryan Johnason as having committsed
these crimes, and no, the evidence does nabt even point to Tod
Armstrong in thia case. The evidence points to one person and
anly one person, Donte Johnson., And you must find him guilty
of all the crimes with which he's c¢harged, including four
counts 9f Elrst degree mucder with use of a deadly weapon.

Thank you,

THE COURT: Thant you.

Would counsel aprroach the beach please.

MR. FIGLER: Can we pull the acreen down?

THE CCURT: Why don‘t we do it in the order -- this
order that I'm going o guggest.

ME. FIGLER: MNote for the record, it's at£ill up.

{Off-record bench conference)
THZ CSURT: Ckay. Take the acreens out and burn

thetm off please.
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Fizlexr?

MR. SCISCENTO: We’ll submit i%t, Your Honor, I
don‘c know Whaé you're azking. We've provided --

THE CCURT: What I'm asking vou is, I indicakbed co
you that I'd appreciate gsome assistance with reference to the
Allen charge. Yesterday, I belisve arcund 3 o’clock, my
question is wvexy simple is, do you have anything that might
agaist me if thia comes up. Not submicked.

MR. FIGLER: No, Judge, there's nothing --

THE CCURT: I'm asking you, did vou de any research?

MR. FIGLER: -- there’s nothing furthezr. If an
Alles charges doss come forward.

THE COURT: I want to ask you is --

MR. FIGLER: oOur reasarch is the dame za theirs.

THE CAOURT: Okay . Thank you.

ME. GUYMON: Judge, being that we all agree, do you
want any of the cases? I didn't --

THE COURT: MNo. No. That's my chinking too.

ATTORNEYS: Thank you, Judge. Thank you, Your
Honor.

{Court racessed)

THE COURT: And before we start them deliberabing,
let*s go back on the record.

The final issue, which te me iz a non-issue, it is

my underatanding that, at some poink late in the day, the

IV-GB
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viatim -- some member of the ons of the victim's families
found themaselves in the jury lounge whers this magazine wasg
sitcing. Mow, Stony has represenktsd to me they -- they sit in
the jury loungs where they are all assembled and chen they
start deliberating, that he didn‘t see this, whatever that's
worth, in the morning. To me it's a non-issue.

I mean there is la), no doubrt chat for the last six
monchs at least, there’s been a pretty raging controwversy in
this country about the propriety of the death penalty if you
have a -- any degree in che news -- of interest in news at
all, you know that the sState of fllincis has a moratorium om
the death penalty now and you know Lhat ib's an i=ssue in the
presidential campaign with Sush. aAnd you Ynow that chere s
been daily newapaper articles for the lasc week, not
concarning Mr. White, hut concerning the death penalty
practice in Nevada and if people are exposed to this it has
nothing to do with this gase particularly, of course. In
part, because the major emphasis Ls cases can be a bad resultc
because they didn’t use DNA evidence. We had, at leasat
according to the State positive DWA evidence in this case, to
ma lt's a non-issue. Does anybody wish to pursue it?

MR. DROKBRS: No, Judge,

MR. FIGLER: WHeo, Judge, I mean 1'm curious as to why
a vicrim's family membar would he in the jury lounge, but.

THE COURT: Well, I would say Mr. Pigler, because if
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you've besn around this courtheouse longer, you would forn bhe
percepticn that his courthouse has many problems with it. One
of them is that.there's no real segregation of the jurors,
from the witpesses, from the family members, from the lawyers
and in the new courthowse it's gonna be remedied.  Bur rhat is
a problem. People are {ree, thinking that they are taxpayers
o wander almost anywhere in this building.

They should be delibherating.

[Court recedsed ak 10:1¢ a.m., uwatil 12:3% &.m.)
{Jury is not present)

THE COURT: All right. Bz you kaow, we have a pote
-- well, we have Cwo.

"We find curselves stalemated. Thers doea not
appear to be any possibility of movement by eicher side.
That came out about 11:00 o'clock.

And about the samre time we get from Jurgr Number 1,
Kathleen Bruce, "I have an ingident that occurred last week
that I need Lo bring to your atbention as soon as possible.n
I have no idea whar Kathlesn Bruce, it's signed Juror Humber
1, wants to tell us, but I would agsume, as long az we're
doing everything on the record, I'm -- I have The feeling it's
nothing that’s geing to ip any way impact on this, butz I
gather we should hear from her hefore we hear from the others.
Don'e you think?

MR. GUOYMCH: I would think that'd be appropriate,

IV-74
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DONTE JOHNSON,
Petitioner,

V.

WILLIAM GITTERE, Warden, Ely State
Prison; AARON FORD, Attorney General,

State of Nevada,

Respondents.

Case Number: A-19-789336-W
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NOTICE OF MOTION
TO: CLARK COUNTY DISTRICT ATTORNEY, Attorney for Plaintiff

PLEASE TAKE NOTICE that the MOTION FOR EVIDENTIARY HEARING
filed in this Court on December 13, 2019, will come on for hearing before this Court

in Department No. 6 on at the hour of

located at the Regional Justice Center, 200 Lewis Avenue, Las Vegas, Nevada
89101.

DATED this 13th day of December, 2019.

Respectfully submitted
RENE L. VALLADARES
Federal Public Defender

/s/ Randolph M. Fiedler
RANDOLPH M. FIEDLER
Assistant Federal Public Defender

/s/ Ellesse Henderson
ELLESSE HENDERSON
Assistant Federal Public Defender

Attorneys for Petitioner
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POINTS AND AUTHORITIES
I. INTRODUCTION

Peter Baldonado, an investigator for the Clark County District Attorney’s
office, was accused of raping a witness in another case before Johnson’s conviction
became final.! As early as 2001, the district attorney’s office knew there was a
problem, namely that Baldonado had a practice of sexually assaulting and
harassing female witnesses.2

Charla Severs was a female witness in Johnson’s case.3 Baldonado took a
statement from Severs, memorialized in a transcription that is undated, without
detail of its location, or indication of context.4 Later, Severs left a letter with the
prosecutor in this case indicated that she should have let a “B-lodeuce” “fuck me off”
rather than provide a statement incriminating Johnson.5

Johnson seeks leave of Court to conduct discovery related to the State’s

suppression of evidence.
II. ARGUMENT

During post-conviction proceedings, after a hearing has been set, a party may
conduct discovery “to the extent that the judge or justice for good cause shown

grants leave to do so.” NRS 34.780(2).6 There appear to be no cases defining good

1 See Pet. Ex. 80 at 21-22.

2 See Reply Ex. 215.

3 See 6/7/00 TT at III-2.

4 See Pet. Ex. 60.

5 See Reply Ex. 217; but see 06/06/00 TT at I1I-79.

6 Contemporaneous with the filing of this motion, Johnson files a Motion for
Evidentiary Hearing.
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cause or what circumstances constitute “good cause.” The federal analogue of NRS
34.780, Rule 6 of the Rules Governing Section 2254 Cases, however, requires “good
cause” for the court to allow discovery. In federal habeas cases, “[glood cause exists
‘where specific allegations before the court show reason to believe that the
petitioner may, if the facts are fully developed, be able to demonstrate that heis. ..
entitled to relief . . . .” Smith v. Maloney, 611 F.3d 978, 996 (9th Cir. 2010)
(omissions in original) (quoting Bracy v. Gramley, 520 U.S. 899, 908-09 (1997)).
“Where good cause exists, ‘it is the duty of the court to provide the necessary
facilities and procedures for an adequate inquiry.” Id. at 996-97 (quoting Harris v.
Nelson, 394 U.S. 286, 300 (1969)). Federal courts also grant discovery when it is
needed to establish good cause and prejudice to excuse any procedural default. See,
e.g., Banks v. Dretke, 540 U.S. 668, 684—85, 692—-92 (2004) (petitioner established
cause to overcome procedural default based on documents obtained during
discovery); Strickler v. Greene, 527 U.S. 263, 285-86 (1999) (referencing federal
discovery).

Johnson has shown good cause under NRS 34.780 because Johnson has
provided specific allegations that, if fully developed, will establish good cause and

prejudice to overcome any applicable procedural default.
A. The State suppressed evidence related to Peter Baldonado.

The State’s violation of Brady v. Maryland, 373 U.S. 83 (1963) establishes
good cause and prejudice to overcome a procedural default. See, e.g., Rippo v. State,
134 Nev. 411, 431, 423 P.3d 1084, 1103 (2018). Here, the State suppressed evidence

of Baldonado’s misconduct. That evidence is favorable both because it could serve as

AA12190
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impeachment of Charla Severs’s testimony and because it would undermine the
integrity of the State’s investigation. See United States v. Mincoff, 574 F.3d 1186,
1199 (9th Cir. 2009) (“Giglio [v. United States, 405 U.S. 150 (9 th Cir. 2008)]
requires that the government disclose “any promises, inducements, or threats made
to witnesses to gain cooperation in the investigation or prosecution.”). In addition,
suppression of the evidence was prejudicial because Severs offered critical
testimony—that Johnson confessed to being the triggerman for all four killings.
These specific allegations, if fully developed, will establish good cause and
prejudice to overcome any procedural default. Thus, Johnson requests leave of

Court to conduct the following discovery.

1. Discovery from the Las Vegas Metropolitan Police
Department.

Johnson seeks leave of Court to serve a subpoena duces tecum on the Las
Vegas Metropolitan Police Department for all records referencing Baldonado’s
participation in Johnson’s case, records related to investigations of Baldonado, and
records related to allegations of misconduct by Baldonado.” These records are
necessary to demonstrate that the State knew of Baldonado’s misconduct, the

extent of Baldonado’s misconduct, and that the State suppressed this evidence.
2. Discovery from the Federal Bureau of Investigation.

Johnson seeks leave of Court to serve a subpoena duces tecum on the Federal

Bureau of Investigation for all records related to investigations of Baldonado,

7 Ex. 3.
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allegations of Baldonado’s misconduct, and communications related to Baldonado
between the FBI and other entities.8 These records are necessary to demonstrate
that the State knew of Baldonado’s misconduct, the extent of Baldonado’s

misconduct, and that the State suppressed this evidence.

3. Discovery from the United States Attorney’s Office for the
District of Nevada.

Johnson seeks leave of Court to serve a subpoena duces tecum on the United
States Attorney’s Office for the District of Nevada for all records related to
investigations of Baldonado, allegations of Baldonado’s misconduct, and
communications related to Baldonado between the United States Attorneys’ Office
and other entities.? These records are necessary to demonstrate that the State knew
of Baldonado’s misconduct, the extent of Baldonado’s misconduct, and that the State

suppressed this evidence.
4, Discovery from the United States Department of Justice.

Johnson seeks leave of Court to serve a subpoena duces tecum on the United
States Department of Justice for all records related to investigations of Baldonado,
allegations of Baldonado’s misconduct, and communications related to Baldonado
between the United States Department of Justice and other entities.10 These
records are necessary to demonstrate that the State knew of Baldonado’s
misconduct, the extent of Baldonado’s misconduct, and that the State suppressed

this evidence.

8 See Ex. 4.
9 See Ex. 5.
10 See Ex. 6.
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5. Discovery from the Clark County District Attorney’s office.

Johnson seeks leave of Court to serve a subpoena duces tecum on the Clark
County District Attorney’s office for all records related to investigations of
Baldonado, allegations of misconduct by Baldonado, references to Baldonado’s
participation in the investigation of Johnson’s case, Baldonado’s personnel records,
and records related to any lawsuits related to Baldonado.l! These records are
necessary to demonstrate that the State knew of Baldonado’s misconduct, the

extent of Baldonado’s misconduct, and that the State suppressed this evidence.
6. Discovery from the Nevada Attorney General’s office.

Johnson seeks leave of Court to serve a subpoena duces tecum on the Nevada
Attorney General’s office for all records related to investigations of Baldonado,
allegations of Baldonado’s misconduct, and communications related to Baldonado
between the Nevada Attorney General’s Office and other entities.!2 These records
are necessary to demonstrate that the State knew of Baldonado’s misconduct, the

extent of Baldonado’s misconduct, and that the State suppressed this evidence.
B. The State suppressed evidence related to Tod Armstrong.

The fact that Armstrong was not prosecuted for these homicides, despite
evidence inculpating him, raises an inference he received undisclosed benefits.
Additionally, Armstrong received assistance clearing a warrant. Benefits received
by Armstrong would be favorable or impeaching evidence. See Jimenez v. State, 112

Nev. 610, 621, 918 P.2d 687, 693 (1996). Because the State has not disclosed any

11 See Ex. 7.
12 See Ex. 8.
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benefits, the State has suppressed this evidence. And this evidence is material
because Armstrong testified against Johnson.

These specific allegations, if fully developed, will establish good cause and
prejudice to overcome any procedural default, thus Johnson requests leave of Court

to conduct the following discovery.

1. Discovery from the Las Vegas Metropolitan Police
Department.

Johnson seeks leave of Court to serve a subpoena duces tecum on the Las
Vegas Metropolitan Police Department for all records related to Tod Armstrong.13
These records are necessary to demonstrate that the State provided benefits to

Armstrong in exchange for his testimony.
2. Discovery from the Clark County District Attorney’s Office.

Johnson seeks leave of Court to serve a subpoena duces tecum on the Las
Vegas Metropolitan Police Department for all records related to Tod Armstrong.14
These records are necessary to demonstrate that the State provided benefits to

Armstrong in exchange for his testimony.

13 Ex. 9.
14 Ex. 10.

AA12194




10

11

12

13

14

15

16

17

18

19

20

21

22

23

III. CONCLUSION

Johnson requests that this Court grant leave to conduct discovery.

DATED this 13th day of December, 2019.

Respectfully submitted
RENE L. VALLADARES
Federal Public Defender

/s/ Randolph M. Fiedler
RANDOLPH M. FIEDLER
Assistant Federal Public Defender

/s/ Ellesse Henderson
ELLESSE HENDERSON
Assistant Federal Public Defender

Attorneys for Petitioner
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CERTIFICATE OF SERVICE

In accordance with EDCR 7.26(a)(4) and 7.26(b)(5), the undersigned hereby
certifies that on December 13, 2019 a true and accurate copy of the foregoing
MOTION AND NOTICE OF MOTION FOR LEAVE TO CONDUCT DISCOVERY
(HEARING REQUESTED) was filed electronically with the Eighth Judicial District
Court and served by Odyssey EFileNV, addressed as follows:

Steven S. Owens

Chief Deputy District Attorney

motions@clarkcountyda.com
Eileen.davis@clarkcountyda.com

/s/ Celina Moore
An Employee of the
Federal Public Defenders Office

10
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PETITIONER’S MOTION FOR
LEAVE TO CONDUCT
DISCOVERY

(DEATH PENALTY CASE)
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10.

Holloway v. Baldonado, No. A498609, Plaintiff’'s Opposition to Motion
for Summary Judgment, District Court of Clark County, Nevada, filed
August 1, 2007

Handwritten letter from Charla Severs, dated September 27, 1998

Subpoena Duces Tecum to the Las Vegas Metropolitan Police
Department for all records referencing Peter Baldonado

Subpoena Duces Tecum to the Federal Bureau of Investigation

Subpoena Duces Tecum to the United States Attorney’s Office in Las
Vegas, Nevada

Subpoena Duces Tecum to the United States Department of Justice

Subpoena Duces Tecum to the Clark County District Attorney’s Office
for all records referencing Peter Baldonado

Subpoena Duces Tecum to the Attorney General’s Office of the State of
Nevada

Subpoena Duces Tecum to the Las Vegas Metropolitan Police
Department for all records referencing Tod Armstrong

Subpoena Duces Tecum to the Clark County District Attorney’s Office
for all records referencing Tod Armstrong
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CERTIFICATE OF SERVICE

In accordance with EDCR 7.26(a)(4) and 7.26(b)(5), the undersigned hereby
certifies that on December 13, 2019 a true and accurate copy of the foregoing
EXHIBITS IN SUPPORT OF PETITIONER’S MOTION FOR LEAVE TO
CONDUCT DISCOVERY was filed electronically with the Eighth Judicial District
Court and served by Odyssey EFileNV, addressed as follows:

Steven S. Owens

Chief Deputy District Attorney

motions@clarkcountyda.com
Eileen.davis@clarkcountyda.com

/s/ Celina Moore
An Employee of the
Federal Public Defenders Office
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Electronically Filed
08/01/2007 04.04:09 PM

fau _.z' - -—
1 | Richard A. 1tarris, Esq. (i‘bﬂ- ,,.f?( .
Nevada Stale Bar No, 503 CLERK ¢)F THE COURT
2§ RICHARD ITARRIS ILAW FIRM

801 S, Fourth Street

Las Vegas, Nevada 89101

Telephone: (702) 385-1400

4 || Wilham C. Jeanney, Esq.
Nevada State Bar No. 1235

tad

5| BRADLEY, DRENDEL & JEANNLEY, LTD.
401 I'lint Strect
6 | Reno, Nevada 89301
Telephone: (775) 335-999G
7 || Attarneys for Plaintiffs
. DISTRICT COURT
0 CLARK COUNTY, NEVADA

10 | LOVE HOLLLOWAY,
1t Plaintiff,
12 || vs.

15 || PETER BALDONADO, mdividually and in his
oflicial capacity as [ormer investigator for the

14 f Office of the Clatk County District Attorney;
STEWART BELL, individually and in lus capacity
15 || as former Clark County District Attorncy; DAVID
ROGER, individually and in his official capacity
16 || as Clark C ounty District Atlomey; BIT.I. YOUNG,
individually and in his official capacity as Sherilf
17 || of the Las Vegas Metropolitan Police Department,
CLLARK COUNTY, a political subdivision of the
18 || State of Nevada, on relation ol its Office of the
Clark County District Attorney, and on relation

19 || of its Las Végas Mectropolitan Police Departnient;
CITY OF NORTII LAS VEGAS, a municipal

20 || corporation existing under (he laws of the Stale of
Nevada in the County of Clark ¢x rel. 1ts North

21 || Las Vegas Police Department; DOLS 1 through X;
inclusive; and ROES I through X, inclusive,

Case No. A49860G
Dept. No. XVI

e e et it e M et e N e M e e e e e e M e Nt e N N M
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Defendants
33 PLAINTIFF’'S OPPOSITION TO MOTION FOR SUMMARY JUDGMENT
Li} COMES NOW Plainti(l, above named, acling by and through her counscl of record, and
. hereby opposes “Sherifl Bill Young’s Motion for Summary Judgment,” filed herein on June 25,
ji 2007. This opposition is made pursuant to NRCP 56 and is based on the accompanying
28
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Memorandum of Points and Authorities, together with all other mauers properly of record.
DATLD this 17 day of August, 2007.

BRADLEY, }Dli{ENDEL & JLANNLY, L'ID.
| ]
VA
By L Y\

Willigm ¢, Jeanntyl Lisq.
401 Flint Street
Reno, Nevada 89501

Telephone: (775) 335-9959
Aftforneys for Plaintiff

i
i
i
1

MEMORANDUM OF POINTS AND AUTHORITILES
FACTUAL BACKGROUND

As explained below, Young has failed to comply with NRCP 36(c) (as amended effective
01/01/05). To facilitate consideration of motions for summary judgiment, movants arc required to
list each and every matcrial fact that allcgedly 1s not in dispute and te support the enumeration with
appropriate references to the summary judgment record. This has the faudatory effect of forcing the
movant to ‘think through® his position belore presenting it. 1t also narrows the issues for all parties,
as well as the Court. When this requirement is met, the nonmovant can rcadily determine which
parts of the summary judgment rceord to cite in his or her own list of material issues claimed 1o be
in genuine dispute. As aresultof Young's resori to the prior *seatter gun’ approach, these goals have
been thwarted. Nevertheless, Ms., Holloway will list cach fact she decms significant to her
opposition.

1. In preparing a news story for the Las Vegas Review-Journal, reporter Glenn Puit
intervicwed, among others, Defendant Stewart Bell. See Affidavitof Glenn Puit, anncxed as Exhibit
2.

2. In the resulting article (hereinafler “Article,” a truc copy of which is annexed as to
Puit’s affidavit), Bell confirmed the basics of certain allegations of one, Crystal Chipman, also

reported in Puit’s news story. Article, p. 1.

3. The basics of Chipman’s allegations consisted of the following:
a, Thal she and one, Crystal Brooks, met with Bell in 2001 and
2
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complaincd that Peter Baldonado had been “fixing warrants in return for sexual
[avors.”
b. That Chipman and Brooks were thereaiter interviewed by police detectives;
C. That Chipman and Brooks volunteered to participate in a sting operation in
any investigation of Baldonado’s nefarious eonduct; and
d. That Chipman and Brooks were never thereafter contacted concerning their
complaints,
Article, pp. 1-2.

4, Bell also acknowledged that he contacted the police to investigate the allepations
made by Chipman and Brooks. Article, p. 2.

3, Puit, in his own ailidavit, atiests that 1t is his habit and practice, when reporting on
the content of other persons™ statements, 1o do so accurately, Ex. 2.

6. Ms. Holloway has retained a private investigator in an ¢ffort o locate the other
females who reportedly were victimized by Baldonado and. although the investigalor 1s optimistic
concerning the prospects, he has not yet been able to contact any of these women. Affidavit of
William C. jeanncy, anncxcd as Lxhibit 3.

7. The Discovery Commissioncr’s Scheduling Order was not entered in this case until
late last year, on QOctlober 3, 2006, Declaration of David Boehrer, annexed as Exhibit 1,

8. The discovery period in this case does not end unti! Scptember 28, 2007, Ex. 1.

9, No depositions have yct been taken in this case. Ex. 1.

10.  The parties have until QOctober 12, 2007, within which 1o filed dispositive motions,
lix. 1,

11, Knowledge concerning the role Baldonado played in the investigation of the criminal
casc he used as a pretext for raping Ms. 11olloway, as well as his conduct in other cases, is within

the exclusive possession of the Defendants. Ex. 1.

ARGUMENT

L. CONSIDERATION OF YOUNG'S SUMMARY JUDGMENT MOTION SHOULD BE
DEFERRED
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There are significant proccdural difficultics with Young’s summary judgment motion,
Among olher problems, he has failed 1o comply with Rule 56(c)'s requirement that he his(, and
support with specific citations to the summary judgment record, sach and every fact he contends is
not genuinely in issuc. As will be shown, this failurc makes oppesition to, and the Court’s
constderation of, Young’s motion unduly burdensome. Additionally, Young’s motion is premature,
It is based, in substantial part, on contentions that no evidence e¢xists to support certain aspects ol
Ms, Holloway’s claims. Yet, no depositions have yel been taken and the discovery cut-oft is still
lwo months away. For these and other reasons that will be discussed, infra, Ms. Holloway will
demonstrate that consideration ol Young's swmmary jadgment motion should be continued until he
complies with Rule 56(c} and until after the closc of discovery. Because this 1s only ahout two
months from now, therc can be no serious contention that Young will be prejudiced in any way,
A. Young Has Not Complied with NRCP 56{c) and Consideration of His Motion Should

Be Deferred Until He Separately Lists Fach Fact Ile Contends Is Not In Disputc And
Supports Each Item With References To The Summary Judgment Record

Elfective January I, 20035, NRCP 36(c) was amended to include a requirement similar to
Local Rule 56-1 of the .S, District Court, District of Nevada. NRCP 56{c) now requires the
movants and nonmovanls to set forth “cach fact the party claims is or is not genuinely in issue, citing
the particular portions of any pleading, affidavit, deposition, interrogatory, answer, admission, or
other evidence upon which the party relics.” The clear purpose of this requirement is to focus the
issues in an organized way. Young's “Statement of Facts” does not follow the required lormat und
he thwarts the purpose of Rule 56(c). Neither Ms. Holloway nor this Court should be required to
sift through Young’s 30-page filing to do his work {or him.

The problem is cxaccrbated by Young’s reliance on conclusory statements in his affidavit.
For example, Young purports (o altest that “Defendant Peter Baldanado has never been an employee
of the Las Vegas Metropolitan Police Department.” Young’s Ex. D, § 6. Howcver, the Court can
take judicial notice that the Clark County District Attomey’s (Mlice and Metro work closely on the
investigation and prosecution of criminal cases. NRS 47.130. And whether a particular investigator

of one agency became the loaned or shared employee of another is ordinarily a question of fact. See,

e.g., Campbell v, State of Washington, 118 P.3d 888, 892 (2005).

4
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Conclusory stateiments in affidavits may pot be considered summary proceedings. Clauson
v. Lloyd, 103 Nev, 432,434,743 P.2d 631,633 (1987). Rule 56(¢) requires that such affidavits must
set forth facts, rather than mere conclusions. And District Court Rule 13(5) mandates that alfidavits
“shall contain only factual, evidentiary matter . . . and shall avoid mere general conclusions . . .."
AMidavits that do nol mecet these reguirements may be stricken (7.} and reliance on an affidavit that
is defective in this respect 1s reversible error. Havas v. ITughes Estate, 98 Nev, 172, 643 P.2d 1220
(1982).!

B. Young’s Motion For Summary Judgment Is Premature And Its Consideration Should
Be Delerred For That Reason As \ré ell

Defendant Young accurately points out that, in Weod v. Safeway, /ne., 121 Nev. 724, 121
P.3d 1026 (2003), the Nevada Supremce Court recently adopted the federal suinmary judgment
standards enunciated in a well-known constellation of U.S. Supreme Court cascs, i.e., Anderson v.
Liberty Lobby, inc., 477 U.8. 242, 106 8.Ct. 2505 (1986); Celotex Carp. v. Cadreit, 477 0.5, 317,
106 5.Ct. 2548 (1980); and Matsushita Electrical industrial Co. v. Zenith Radio. 477 U.5. 574,106
S.CL. 1348 (1986). Under these standards, the movant adequately supports his summary judgent
motion “by ‘showing’--that is, pointing out o the distriel couri--that there is an abscnec of cvidence
to support the nonmoving party’s case.” Celotex, 477 U.S. at 325, 106 S.Ct. al 2554,

However, a necessary corollary is that the nomunovant must first have adequate opportunity
to conduct discovery on the particular issue. Jd. at 322, 106 S.Ct. at 2552. This is cspecially critical
when the information needed to oppose the motion is in the hands of the nonmovant’s opponcnts,

i0B Charles Alan Wright, Arthur R. Miller & Mary Kay Kane, Federal Practice and Procedure §

2741 {2007). In fact, some state courls have gonce further, holding that any motion for summary
judgment made before the close of discovery is “precipitous.” Puyne’s Hurdware & Building
Supply, Inc. v. Apple Valley Trading Co. of West Virginia, 490 8. E.2d 772, 778 (W.Va. 1997).

The Discovery Commissioner’s Scheduling Order was not entered in this case untii latc last

Tt should also not go unnoticed that Young’s affidavit is not in cognizable form. See. generally,

White v. Stafe, 102 Nev. 153, 717 P.2d 45 (1986).

AA12205



i~

Lk

MDD ] T

26
27
28

year, on October 3, 2006. Declaration of David Boehrer, annexed as Exlubit 1, § 3. The discovery
cut-off docs not occur until another two (2) months, on September 28, 2007, 1x, 1,% 4. Not asingle
deposition has vet been taken. Ex. I, 1 5. And dispositive motions, such as Young’s request for
summary judgment, may be filed a full six (6) weeks alter the discovery cut-off, until Octlober 12,
2007. Ex. 1,9 6. Moreover, the evidence that is essential to fleshing out Young’s role is clearly in
thc posscssion of Young and other Defendants. Ix. 1,% 7.

Ms. Holloway's counsel are informed and believe that Defendant Baldonado’s conduct was
widespread and occurred over a substantial period of time. See Aflidavit of Glenn Puit, annexed
hereto as Lxhibit 2. Puit authored the newspaper article that 1s artached to his affidavit “Article™).
In the Article. Puit quoted Young’s Co-Defendant, Stewart Bell, as having “confirmed the basics”
ol'a complainant’s factual recitation. Article, p. 1. The complainant, Crystal Chipman, stated that
she and another woman, Crystal Brooks, personally met with Bell in 2001 when he was the Clark
County District Attorney. fhid. During such mecting, the two women informed Bel! that Baldonado
had been “fixing warrants in return for sexual favors.” fbid. This was in excess of two (2) years
before Baldonado raped Ms. Holloway.

It s anticipated that the Defendants will contend that this news account is hearsay. While
this is undoubtedly truc as to much of the material contained in the Article, it is not true insofar as
Bell confirms Chipman’s statements. Because Bell isa Defendant, his statements are excluded from
the definition of hearsay. NRS 51.035(3) provides, in relevant part, as follows:

“Iearsay™ means a statement offered in evidence 1o prove the truth of the
matler asserted unless:

3. The statement is offered against a party and is: _
o a His own statement, in either his individual or areprescntative
capacily.

And, while Puit does not wish to dircetly reveal his sources, his report of Bell’s statement
is admissible under NRS 48.059(1), which provides as follows:
Evidence of the habit of a person or the routine practice of an orgamzation,
whether corroborated or not and regardless of the presence of cyewilnesses, 18
relevant to prove that the conduct of the person or organization on a particular
oceasion was in confomity with the habit or routine praclice.

In his affidavit, Puit states that it is his habit 1o atirthute to those he interviews only the statements

6
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those individuals actually make, Thereiore, Puit’s statement conceming Belf’s confirmation of
Chipman’s account is admissible,

Puit also atirntbutes to Bell his recollection that he asked the “Las Viegas police to investigate
the matter.” Article, p. 2. This can legitimately be viewed as a relerence to the Las Vegas
Metropolitan Police Department. 1t is admissible evidence (see, again, NRS 51.035(3)), and, at a
minimum, warrants a continuancc of the summary judgment motion until further discovery can be
accomplished,

Counsel for Ms. Holloway bave been reasonably diligent in their efforts to oblain more
information. The Affidavit of William C, Jeanney, annexed as Lxhibit 3, reflects that a private
investigator has been attempting for some time to locate three of the women mentioned in the
Article. Ex. 3, §9. While the investigator’s efforts have not yet yielded positive results, he remains
optimistic at the prospects of locating some or all of these witnesses. Ex. 3, € 10.

In summary, Baldonado’s conduct occurred over a substantial period of thne, Because his
direct employer clearly works hand-in-glove with Mectro, it is entirely conccivable that 13aldonado
became the loaned servant 1o Metro at imes, and thus becamic subjcct to that apeney’s supcervision.
Certainly, nothing that Young has presented forecloses such a possibility, And even at thes juncture
it is possible to draw an inference that Bell asked Metro 1o investigate the 2001 charges that
Chipman and Brooks leveled against Baldonado. The further discovery that Ms. Holloway’s counsel
intend to conduct 1s set forth in Mr. Boehrer’s Declaration, at %1 8. In these circumstances, Young’s
motion for summary judgment is premature. See, e.g., Dulany v. Carnahan, 132 F 3d 1234 (8" Cir,
1997,

IHI. YOUNG HAS FAILED TO NEGATE ANY ELEMENT OF MS. HOLLOWAY’S
INDIVIDUAL CAPACITY CLAIM

Young'’s argument concerning Ms, [Tolloway's individual capacity § 1983 claim is rife with
unsworn statements that are devoid ol the requisite cvidentiary support. ror cxample, he states that
“[h]e has [sic, had] no ability and had no opportumty to select or supervise Pete Baldonado in his
employment as an investigator in the Clark County Distriet Atlorney’s Office.” Motion, p. 10, 1.

26-27. This 1s not shown, cven by the sclf-serving conclusory affidavit tendered by Young. Mercly
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because Baldonado may have been actually employed by the District Attomey s Oftice, tlus does not
preciude the possibility thal he may have been subject to supervision and control by Young.
especially given the close working relationship between the two entitices,

Young precedes this assertion with another naked statement, i.e., that he is only the policy
maker [or Metro. {Elsewhere Young contends, inequally undocumented fashion, that Ms. Holloway
“mistakenly contends that Sheriff Young ‘was acting as a policymaker (or Delendant CILARK
COUNTY.”” Motion, p. 3, li. 7-9.} Whether a sheriff is the policymaker for the county he serves
requircs morc analysis than Young has undertaken. See Brewster v. Shasta County, 275 F.3d 803
(9" Cir. 2001) (holding that sheriff was the final policymaker for the county in the particular context
there considered).

Young also repeats his error of relying on an alleged lack of evidence, when he has not vet
even been deposed, see Motion, p. 10, 1. 9 (“nor is there any evidence™); p. 10. 1. 28 (“[t]here 15 not
cven slight evidence™), and seeking to take rcfuge in his sclf-serving affidavit that is conveniently
conclusory and has not be subject to cross examination. Motion, p. 11,1, 2.7

iv. THE COURT HAS ALREADY REJECTED THE NOTION THAT MS.
HOLLOWAY'S § 1983 CLAIM IS GOVERNED THE “DeSHANEY DOCTRINE”

Latc last year, on November 29, 2006, this Court cntered its order denying the City of North
Las Vegas® motion to dismiss. Like Young, the City of North [.as Vegas rclicd heavily on the
doctrine enunciated in DeShaney v, Winnebago County Dept. of Social Services, 489 11.§. 189, 109
S.Cr. 998 (1989). In denving the City’s motion to dismiss, the Count clearly found DeShaney and
its progeny to be inapposite. This is not a case in which a “privatc actor” causcd Ms. Holloway’s

constitutional injury. Thus, Young’s long-winded discussion of DeShaney and its progeny 15 simply

Y oung also takes a glancing shot at the sufficiency of Ms. Holloway’s individual capacity
allegations against him. Motion, p. {0, |. 8 (“Plaintiff has not averred any valid claim against Sherill
Young in his individual capacity as 1o any of his [sic, her] federal clains .. ..”). A review of the
complaint reveals this statement to be false. Moreover, Young has not utilized the correct procedural
toal to chatlenge the sulliciency of Ms. Holloway’s allegations apainst him. See NRCP 12(b)}(5).

)
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off the mark.

As was pomnted out in Ms. Holloway™s prior opposition, the instani case can readily be
viewced as onc in which the “state-created danger™ doctrine applies, Wood v. Ostrander, 879 F.2d
583 (9" Cir. 1989), Baldonado gained access to Holloway’s home by wiclding the authority
conferred upon him by the state. On the basis of several complaints that had previously been made
against Baldonado by African-American women, the Defendants (including, according to Bell’s
recollection when he was inlerviewed in 2004, Mctro) undertook to “investigate”™ him, Fairly
construed, Holloway’s complaint alleges that due 10 2 lack of employec training and supervision, the
need for which was obvious, the “investigation™ of Baldonado was so grossly inadequate that it
amounted lo a de factv policy of condonation, or at least deliberate indifference. In thesc
circumstances, DeShaney v. Winnebugo Cy. Dept. of Social Serv., 498 U.S. 189, 109 8.C1. 998
(1989), and its progeny are inapposite. Cf. dmnesty America v. Town of West Hartford, 361 F.3d
113, 129 (2" Cir. 2004) (where policymaking official had actual notice ol a potentially scrious
problem of unconstitutional conduct, such that the nced for corrective action was obvious, Lhe

olicvmaker's (ailure to investioate or rectify the situation evidences deliberate indifjerence).
polcy 4 ¥

V. SCMMARY JUDGMENT CANNOT PROPERLY BE ENTERED ON MS.
HOLLOWAY’S § 1983 CLATMS BASED ON POLICY AND CUSTOM

Young begins this portion of his argument by suggesting that an singlc constitutional
deprivation is ordinarily insufficient to establish a longstanding practice or custom. Motion, p. 16,
11. 26-28, citing and quoting Christie v. lopa, 176 F.3d 1231, 1235 (9" Cir. 1999).

In the first place, it can hardly be contended that there was only a single consbiutional
deprivation in this case. If Bell’s admission is credited, Baldonado was engaging in his nefarious
activity for at lcast two years before he raped Ms, Holioway.

Secondly, it is well-eslablished that “*ordinarily” does not mean “always" in this situation.
As the Ninth Circuit teaches in Christie, there arc three exceptions to “ordinarily.” fbid. Young has
addressed none of them. Particularly apropos 1s the exception for cases in which the a policy maker
exhibited deliberale indifference. /d., at 1240 (and cases cifed therein). Indeed, in Christie the Ninth

Circuit reversed an entry of summary judgment on that basis.
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VI, YOUNGISNOTENTITLED TOSUMMARY JUDGMENTONMS. HOLLOWAY’S
§1981 CLAIM

Contrary (0 Young's asserfions, 42 UL.8.C. § 1981 has bcen utilized to enforce civil rights
bevond the realm of contracts. In March v. Carrasquillo, 782 F.Supp. 593, 599 (M.D.Fla. 1992),
for example, utilization of the statutc against law enforcement officials was approved to redress a
racially motivated arrcst and conscquent denial of “equal benefit of the laws.” And, in Narional

Association for the Advancement of Colored People v. Levi, 418 I'.Supp. 1109 (D.D.C. 1976). the

Court refused to dismiss an action based on § 1981, where it was alleged (hat racial motives of
criminal investigators led them to undertake only a token investigation of a crime against a black
man " This is closely analogous to Ms. Holloway's allegations.

V. MS. HOLLOWAY AGREES THAT MOST OF HER STATE-LAW TORT
CLAIMS AGAINST YOUNG ARFE BARRED BY NRS 41.0335

To the extent her siate-law tort claims against Young rest on principles of respondeat
superior, Ms. 1lolloway agrees that they are barred by NRS 41,0335, Ms. Holloway docs not
concede. however, that the other statutes cited by Young also insulate him and Meuwro [rom
hability, Given Ms. Holloway’s concession concerning NRS 41.0335, Young’s other arguments
are moot and need not be considered.

Additionally, Young is incorrect in his assertion that Baldonado could not have been
Young's employee. As shown above, the ¢vidence to be uncovered during the remainder of the
discovery period may cstablish facts from which a reasonable jury could infer that Baldonado
was a loaned servant. Young is also incorrect in his related contention that Baldonado’s rape of
Ms. Holloway could not have oceurred within the course and scope of his employment. Wood v,
Safeway. inc., 121 Nev. 724, 121 P.3d 1026 (2003).

V1. PUNITIVE DAMAGES ARE NOT PRECLUDED ON MS. HOLLOWAY'’S
INDIVIDUAL-CAPACITY FEDERAL CLATMS AGAINST YOUNG

While Young artfully skirts the issuc in his Motion, punitive damages may be awarded

>Levi has been superceded by statute on another point. See Williams v. Glickman, 936 T.5upp. |
i (D.D.C. 1996).

10
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against him in Ms. [lotloway’s individual-capacity federal claim. See, e.g.. City of Newpaort v.
Fact Concerts, fnc., 453 1.8, 247, 101 S.Ct. 2748 (1981). Because Young's claim concerning
the availability of punitive damages is based solely on the law rather than the faets, this aspect of
his request for summary judgment on the punitive damages issue should be denied.

CONCLUSION

Young invites this Court to be "penny wise and pound foolish,” when he exhorts the Court

as follows:
Plaintiff in sum has developed no facts after having well over a year to

conduct discovery and cannotl devclop any facts in the short time left in the

discovery phasc to rcsist summary judgment.
Motion, p. 15, 11, 25-27. In the intcrest of saving the minimal expenses that will be incurred by
permitting continued discovery during the two months remaining during such period, he asks the
Court to risk piccemeal appeal, possible reversal, and the expense of an additional trial.
Respectfully, the interests ol judicial cconomy militate strongly in favor of pestponing
consideration of Young’s summary judgment motion until discovery has closed. At such time,
Young should be permitied to resubmit his motion with instructions that he comply strictly with
NRCP 36{c).

DATED this 1" day of August, 2007,

BRADLEY, DRENDEL & JEANNEY, LTD.

i. 4
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), | hereby certify that I am an employee ol BRADLEY,
DRENDEL & JEANNLEY, LTD., and that on this st day of August 2007, 1 served a truc and
correct copy of the foregoing document by:

Placing an original or true copy thereof in a sealed envelope placed for collecting
and mailing in the United States mail, at Rene, Nevada, postage prepaid, following
ordinary business practices.

Richard A. Harris, [isq.
Harris Law IFirm

801 South Fourth Strcet

las Vegas, NV 89101
Attorney for: Love [Tolloway

Pcter Baldonado

2923 Matese Drive
Henderson, NV 89052
Attorney for: Peter Baldonado

Robert W. Freeman, Jr., [:sq.

Law Offices of Robert Freeman

375 Stephanie Street, Building 8
Henderson, NV 85014

Attorney lor: City of North Las Vegas

Tom Dillard, lisq.
Olson, Cannon, Gormley & Desruisscaux
9950 West Cheyenne Avenuc
Las Vepas, NV 89129
Attorney for: David Roger,
Bill Young,
Clark County,

Stewart Bell
P

/\T/"‘\{ ijui \‘ P‘qm N

F. mplmfcc of Bradlu, . Drendel & Jeanney
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EIGHTH JUDICIAL DISTRICT COURT
COUNTY OF CLARK, STATE OF NEVADA

AFFIRMATION
Pursuant to NRS 239B.030
The undersigned does hereby affirm that the preceding document filed in case number

A498609 docs not contain the social security number of any person.

Daled this 1% day of August, 2007. '

M,
Willtafh C. Jcanngy, Esq.
Attorney for Plaintiff
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12 ! opposition to “Sheritt Bill Youngs Motion for Summary Judgment, [iled in the above-
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“SHERIFF BILL YOUNG’S MOTION FOR SUMMARY JUDGMENT”

I, Duvid Boehuer, make this declaration pursuant 10 § 53.045 of the Nevada Revised
Statutes:

1. { am an attorney duly admited to practice law in the Staie of Nevada and |
represent the Plaintiff in the case entifled Love ffm’!mmy v, Peter Baldonado, ei al . pending in

Department XVI of the Eighth fudicial District Court ol the State of Nevada, in and for the

: County of Clark, as Case No, A498609,
10

2, This Declaration is made upon my personal knowledpge and 1s tendered in

mentioned action on June 25, 2007,

3. The Discovery Commissioner’s Scheduling Order was cntered in the above-

mentioned action on Qctober 3, 20006,

4, Such Order sets Lhe close of the discovery period at Seplember 28, 2007.

3. Nu depositions have yet been taken in the above-referenced action.

0. | The Order provides that dispositive motions are to be filed by Octaber 12, 2007,
7. All knowledge of the role played by Baldonado in the criminal case he used as a

pretext [or raping Ms, Holioway, as well as lis conduct in other cases, is within the exclusive
posscssion ol the Defendants,

8. At a minimum, the further discovery that counsel for Ms. [lolloway intend to
conduct within the next two months includes taking the depositions of Bill Young, Stewart Bell,
and Peter Baldonado to determine the working relationships between the Las Vegas Metropolitan

Police Department, the Office of the Clark County District Attorney, and Peter Baldonado’s
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specific role m refation to these two entities,
FURTHER DECLARANT SAYLETH NAUGIHT,
[ declare under penalty of perjury that the [oregoing is true and correct.

Executed on the 1™ day of August, 2007.

A

{/ ff};_ﬁ ,

J Bochrer™"
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AFFIDAVIT

I, Glenn Puit. hereby attest as follows:

1,

Dated: i‘:l‘] “O_?

[ was a reporter for the Las Vegas Review-Journal (the “Newspaper™) from
199¢ 10 20077 ,

I have been a professional news reporter since [Ct a4

I authored the attached article entitled “District Atlomey’s Office: Baldonado
subject of complaint” wbich appeared in the Newspaper on April 18, 2004
(the “Article™).

It is my habit and practice to quote persons named in news articles acourately
and fairly. I believe 1 quoted all the persons in the attached Anticle accurately

and fairly.

Pursuant to NRS 49.275, | was employed as an editorial employee of the
Newspaper. [ am not required to disclose, pursuant to NRS 49.275, the
sources of any information. See, Diaz v Eighth Judicial District. 1do not
waive my privilege pursuant to NRS 49275 in execiting this affidavit,

I declare under penalty of perjury under the laws of the State of Nevada that
the foregoing is true and correct.

e 1P

Afhant

el /,712-{:*;/ %_-

Glenn Puit
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Ar‘l lnvesticator who was recentiy

narged with bribery and sexuai
a=s=uif was the 5ublect of & detailad
complzint to the disirict atiorney’s
office in ZC01L1, but ne charges ware
evear pursued,

Pater Baldonado, an invastigator
with the district attorney's office,

was arrested this year amid N [ -

FREE Peter Baldonado aecusetions he demanded sex from e
Invesiinaior with distrizt e b S e S

Record Check™ atornay's oiics cherged  WCTNEN IN return far quasning ST

with britery, sexda. warrants, In addition, Baldorado. N

]Em_ﬂ.rx,@_,ra;gN BIECti has deen chargead with raping a e

witness in g Clark County murder TR

caze. ot
CHAMMEL DIRECTORY e 7
¥ Arts B Entartainment But accarding to federzl renoris and intordews canduected

vy the Review-Journal, the cistrict attorney's office was
warned that Bal-dcmau‘u micht Ze a prohiem empioyes as
zarly az 2001,

¥ Auto Guido
¥ Books

F Cacinas & Hatels

Cne woman, Crystal Chipman, teld the Review-Journal that
sne end ancther woman, Crystal Brocks, personaily met
with then-2istrict Attorncy Stewar: Beil in 2€C1 to tel! him
» Employment abcut questionanle benavicr by Baldonadoe,

¥ Community

» E-forums

¥ Food & Dinfina

Chipman samd dunncg he 200% mesting, the women told
3ell that Baldonado was fixing warrants in return for sexual
b Health & Fitoess favars, _;eil premisad he would investigate the maiter, and
F Home & Garden as a resuit, Chipman saic shz znd 3rooks eventua.iy met
with wo puho: cetectives at a Morth Las Vegas restaurant.

¥ Fun & Games

F Legal Center

> M _ L L. . )
neney Chiprnan saic she znd Bracks told the defoctives they
* Obituaries would be witling 1o help the aclice invastigate Ealdonade
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¥ Fersonals and thers was zven talk of & sting operation targating
r Rea! Estate Baldcnadc, But Thipman said after the meaiing with

, Recraation nolics, sha and Brocks were nevar contzclted again.,

? Relocation Three vears later, when the FB8! took up the matter, they

¥ Shopping & Covpens organized 3 3iing oceration in which Baldornado taiked tc &
conficential informani about cuashing warranis in
EXCrangs for sex.

¥ Technoiogy

¥ Traffic & Transportation

» Travel "To me, with an issue a= sedious as this, it sheoule have
» Weather hezan lcoked into,” Chipman saic.
» Weddinas

Bait, who is ncw & district jugae, confirmed the basics of
Chipman's account. Bzll saic when the Baldonado
complaint was reporied to him, Ne tock the matter very

F Ahout the site

Contact the R-J seriously and askad oolice ta initiate an investigation.

e et -

:EL;D,r'T“L.E divey AT However, he said he was subseausntly wld by cotice that

» PUL SN 0328 o6 Dcig tha allegations egainst Saldongdo could not be proven,

= AcvEelige with us

. Ra'mrt g e lnf Ppress

rileas "They icoked intc it and could not substantizte it," Bzl

= :I‘rd |2eber 1= the adjtor Sajct

« Frint ;e snnourcsment

Ealaan oy

« Zobs Gt the Kol [t was unciear exactly whe ‘nvesticated Baidenzado and to
what extent. Bell szid he telleves he asked Las Vecas
pclice Lo investigats the matter, but he can't be sure,
Chipman said the detectives she met with were from the
Morth [.as Vegas Pelice Department,
Regardless, Baldenado was free tc continue his work as an
|uvesugctar with the cigirict attorney’s office. Nearfy two
vears arter Thipman and Broceks reported thelr suspicions
Q WOman s‘*id Bzlconaac raped ner wiiile hie was woerking
in his capacity as an investigztar.
The alleged sexual assault victim is a potential witness in
the Las Vecas Valiey murder case of Kennetn Curtis, whe
iz sccused of killing his girifriernd in 1527, The woman said
Baldenzdc snowed Jp at her house and raged her in 2003,
Listrict Atiorney Devid Reger, who tock office in Jenuery
2003, said he was not aware of the 2ilzgalion that
Chipmar and Brooks mede against Baldonace in 2001.
"Aosoiutely not," he szid Friday.
Roger saic ne alse was not awara, befors Baldaorado's
arrest, thal thae investigator had a pricr convicticen for
stealing thousands of doilars fram Caesars Falacs, where
ne worked 2s a floorman in a slackjack pit.
The Review-Journail has praviousy renorted that
Ealconaco was granted a zardon by the Nevada Pardons
Beara in 1589, ang went o work a5 &n investigztor with

htip:weww rzview ownalh.comd v home/Z004 Apr-13-5un-2004Mmews/ 23070295 him: FITI00
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the district zitorney's office iy 1891,

He was promoted o a sehior nvestigative poasifion in
1954, and was assigned o saveral major coses in recant
vears, [nvestigators with the distnict attorney's olTice carry
a gun and a badge, and perform investigztions on pelhif of

Prosecuiors.

"I nad nodea about nis backarsund, I didn' know about
HS prior conviction," Roger szid. "ﬂ" I xrew was that he
nNas a har ‘_a-,;;.q ne investigator and zppereatly a cood

empmyv_e.

Baldonadao's deferse atiorney, Bill Tarry, declined
camment on this story.

The FBI, Henderson pelica and the Nevzada attornay
general’s oifice charged 3aldnnada this year with sexuzl
ascoult and asking for or receiving a bribe by a public
officer or empioves. Ee immediately resigried from his
positicr as an investigator.

The cherges were filed after another woman, a corfideatiai
informant for the F2I, told authorities Baldonado sromised
to quash traffic warrants for her if she had sax with him.
The FEI 2nd Hencerson police caugat Baldonaco discussing
such an arrangement curing a tzpa-recorded sting,

Cn Aoril 1 in Henderson Justica Court, prosecutors from
the attorney general's office announced Baldonads had
accepted 2 plea agreemant, Baldenado agraed to waive his
right to a2 proliminary hearing and indicated he will picad
auUilty befora Dislrict Judge Denald Mosley on Aprit 22 ¢
onG count of ceorcion and one cocunt of misconauct by a
public employse.

Ezidonado faces a pateantiar sentence ranging ram
orobelion to 10 yvears in prison if Mosley accents tihe
negctiadion. Pari of the negotiation dictates that he will net
e prosecuiec for any ather crimes Lhat investigalors ara
currently aware or.

According o federzal documents abtained by the Review-
Journar, "’1L‘|tjpi > witnesses have told zutharities that
Baldon ar:'o nas been auacshing warranis in exchange for sax
FOr YESTS,

Desires Gillard teld the FBI sie first met Baldonado in the
2ary 1990s when he was s2ving a subooena to one of her
fricncs. f—hccordir-g to an FBI repcrt, Gilard sz:d she was
WOrking at an sscort cervice at the time. Sne told agents
she "haa f_uer:'r' rec2iving helo with warrants Som
Zaldenade in oxzhange for 5o since 1994, the FBI renors

MY revigiwoural conyive_Lome/ 2004 A pr- T-5un-2004/news 23670255 htind SO0
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When contacted, Gillard said much of what she ol the F”J
is mat true. She said she told the FEE "what they wantea
hear” because they intimicated her.

"I =pore ko them becsuse of other prebiems,” Cillard said,
"Tihey czlled my cousin, making her believe if i dicn't meest
with them, a warrant woula be issuzd for my arrssi”

Gillard deried ever having sex with Baldenadn. Sihe said
Bzidonado did, however, help her -mth severa outstanding
Uraific warrants.

Gillard &lso doubts Bzldonade is capable of sexual assault.

"I would bet my life that is a compiete lie,” she said, "Fater
is no: that type of persen. He's passive and quict,”

According to the TEI reports, Gillard teld the FEI that
sidopnads would heip her 2nd others fix warrants if they
fourd soemeone who was willing to have sax with him.

The raport stalfes that Giliard told agents Baldonade heloed
cne woman's boviriend with "tons of stuft” when the man's
girlfriend "paid e girt $50 to have sex with Balconzde.”

Gillard told the FBI that she lost centact with Baldenado for
a couple cf years, but then cne day e suddenty
caprearsd in her life,

"When she aswed him how ne had fecaled her, 2adonacs
replied, "I'm an investigataor, [ saw that you epplied for

focd stamps,' " the report states

According te the F3I1, CGiliard told agents ske was arrestad
on traffic warrants in May or June 20C3, She calod
Baldonadc, and he said he would g2t her out of jail,

But Gillarg saia sne didn't immediztaly get oul of jail, 5he
toid the rBI she called Balconaco frem jail the next day L
ask why she nadn't been released.

"Baldonace became vary angry and said, ;‘IC"‘JE“‘Iir'@
chould have been token care of already, ... § spoke 5 the
izdge the cther day.'

Gillarg fola the FoI that Basdonado called a judge’s
chamrbers ard then called the jzid back with e unnamod
judgez on the other [ing,

"Cillzrd advisad that, within minutec of the nphone ca'l, her
narme was calles o er the intercom system to ke released,”

wiw ravievourtal.comy e omes 2004 A pr-1 8-Sun-2004news/ 236 70295 himd
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the FEI repert states.

The resort goes on to say al Ghilard toid the F3I that
Paldorado "had taker care of a ~material withess warrant
for 310,008, "7

In addition, Gillard to:d the FEI Baldcnado had holped out
anciner womaean whoe "was involved in a robbery at an
Alberizon's store.”

In additicn, the FBI repaorts state Giliard knows two
individueals who ence tried to bBlackmail BEalconado by
recording him @3 he taked acout trying toc exchance
warrants for sex.

The biackmail plot evantuaily feil threough.

=1
The F2I acked Giliard if she knew anything about
Rzldonado being invelved in fraudulent identifications,
check-cashing schemes or insurange fraud.

"Gillard stated that she had naver kncwn bBaiconado to be
invcived in anything like that, and that it “wouid
carnpletery ge against his character,” " the report saic.

In a stetement to the F2I, Crysial Breooks said she knew of
a man wiho had a roobery case pernding, and that the
individual was dented a release from jail on his cwn
recognizance during & courl apoearancs,

"Srooks said that Bzldenado calted a North Las Vegas
judge and cot {the man) released from Iail,” an FBI raport
stales.,

Ancther person who cave a statemenft to the 781, Tony
Docson, tolag the FEL that ne <new several womaen who
cealt with Ba:donado. He ssid none of them "likad
Baldenado but that they all used him to g2t things done.”

Review-iournal writer Carri Geer Thevenot conlributed to
this renort.
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I || William C. Jeanney, Fsq,

Ncvada State Bar No. 01235
BRADLEY. DRENDEL & JEANNEY
401 Flint St.

L Reno, Nevada 89501

T'elephone No. (775) 335-9999

4 || Jiacsumile No. {775) 335-9693
Attorneys for Plaintiff

[

i IN TILIE EIGHTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
° IN AND FOR THE COUNTY OF CLARK
! LOVE HOLLOWAY,
; Plaintiff, Case No. 05-A-4G8609-C
7 V. Depl. No. 16
10

PETER BALDONADO, individually and in
11 {§ his official capacity as [ormer investigator
for the Office of the Clark County District
12 | Attorney; STEWART BELL, individually
and in his official capacity as former Clark
13 | County District Attorney; DAVID ROGER,
individually and in his official capacity as
14 || Clark County Disirict Attorney; BILL
Y OUNG, individually and in his official
15 1 capacity as Sheriff of the Las Vcgas
Mectropolitan Police Depariment; CLARK
16 || COUNTY, a political subdivision of the
State of Nevada, on rclation of 1ts Office of
17 || the Clark County District Aftorney, and on
rclation of its Las Vegas Mciropolitan Police
18 || Department; CITY OF NORTH LAS
VEGAS, a municipal corporafion existing
19 [ undcr the laws of the State of Nevada in the
County of Clark ex rel. 1ts North Las Vegas
20 ¥ Police Departiment; DOLES 1 through X;
inclusive; and ROES [ through X inclusive,

2]
Delendants.
22 /
23 AFFIDAVIT OF WILLIAM C. JEANNEY, ESQ.
24 T, William C. Jeanney, being first duly sworn, under penalty of perjury, deposc and say:
25 1. I am the attorney of record for plamtuTLOVE HOLLOWAY;
26 2. That, based upon information and belef, that there are threc witnesses to the facts
27 allcezed 1n plaintiff’s Cornplaint as against these defendants;
28 3. That bascd upon information and belief believes that these three witnesses reside in
LAY OVFWE OF -] -
BEADLEY, DREMNDEL

& JEAMMEY
HF FLENT STREET
RENO, XY SUS0]
{775) Jas-ugvg

AA12226



] T.as Vegas, Nevada;
i 4, That these three witnesses are known as Crystal Chipman, Crystal Brooks and
3 Desiree Gillard;
4 5. That based upon information and believe, these three witnesses will {estify that they
5 personally met with defendant then District Attomey BELL in 2001 and informed
6 him in regards to inappropriate sexual behavior by defendant BALDONAD while an
7 employee of the District Attorncy’s Office;
8- 0. That based upon mformation and belief, that defendant BELL informed these
9 witnesses that he would have this information investigated by the North Las Vegas
10 Police Department;
11 7. That based upon information and bclicf these witnesses will testify that they were
12 then interviewed by detectives from the North Las Vegas Policc Departmient;
13 8. That bascd upon information and belief, defendant BELL then told them that North
14 Tas Vegas Police Dcepartment had investigated and could nol substantate the
15 allegations;
10 9. That counscl for the plaintiff has retained the services ol'a private investigator in Las
17 “ Vegas, Nevada who is atfempting to locate these individuals, but as of this date has
18 been unable to do so.
19 10. That the investigator hired by plainti[’s ¢ounsel has stated his optimism in locating
20 these witnesscs.
21 11. That discovery 1s ongoing, no depositions have been taken and are now being
22 scheduled, and the locating and deposing/interviewing these wilnesses will all greatly
23 impact the factual tenor of this case,
24 Daied this _Bff day of July 2007,
25 BRADLJ%,Y, DRENDEL & JEANNEY
26 { :.!? A
- ’E_ ‘s /: \, A
5 W 11113{12}‘.‘] canney
“RENO, XV o501
{775 335-0009
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Electronically Filed
12/13/2019 1:33 PM
Steven D. Grierson
DISTRICT COURT CLERK OF THE COU
CLARK COUNTY, NEVADA W ‘g,

*kk*k

Donte Johnson, Plaintiff(s) CaseNo.. A-19-789336-W
VS.
William Gittere, Defendant(s) Department 6

NOTICE OF HEARING

Please be advised that the Motion and Notice of Motion for Leave to Conduct
Discovery in the above-entitled matter is set for hearing as follows:
Date: January 16, 2020
Time: Chambers

L ocation: RJC Courtroom 10C
Regional Justice Center
200 Lewis Ave.
Las Vegas, NV 89101
NOTE: Under NEFCR 9(d), if a party is not receiving electronic service through the
Eighth Judicial District Court Electronic Filing System, the movant requesting a

hearing must servethisnotice on the party by traditional means.

STEVEN D. GRIERSON, CEO/Clerk of the Court

By: /s/ KadiraBeckom
Deputy Clerk of the Court

CERTIFICATE OF SERVICE

| hereby certify that pursuant to Rule 9(b) of the Nevada Electronic Filing and Conversion
Rules a copy of this Notice of Hearing was el ectronically served to all registered users on
this casein the Eighth Judicial District Court Electronic Filing System.

By: /9 KadiraBeckom
Deputy Clerk of the Court

Case Number: A-19-789336-W

AA12230
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MOT

RENE L. VALLADARES

Federal Public Defender

Nevada Bar No. 11479
RANDOLPH M. FIEDLER
Assistant Federal Public Defender
Nevada Bar No. 12577

ELLESSE HENDERSON
Assistant Federal Public Defender
Nevada Bar No. 14674C

411 E. Bonneville, Ste. 250

Las Vegas, Nevada 89101

(702) 388-6577

(702) 388-5819 (Fax)

Attorneys for Petitioner

DISTRICT COURT

CLARK COUNTY, NEVADA

DONTE JOHNSON,
Petitioner,

V.

WILLIAM GITTERE, Warden, Ely State
Prison; AARON FORD, Attorney General,

State Of Nevada,

Respondents.

Case Number: A-19-789336-W

Electronically Filed
12/13/2019 11:20 AM
Steven D. Grierson

CLER@ OF THE COU!? :
L)

Case No. A-19-789336-W
Dept. No. 6

MOTION AND NOTICE OF MOTION
FOR EVIDENTIARY HEARING
(HEARING REQUESTED)

(DEATH PENALTY CASE)

AA12231



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

NOTICE OF MOTION
TO: CLARK COUNTY DISTRICT ATTORNEY, Attorney for Plaintiff

PLEASE TAKE NOTICE that the MOTION FOR EVIDENTIARY HEARING
filed in this Court on December 13, 2019, will come on for hearing before this Court

in Department No. 6 on at the hour of

located at the Regional Justice Center, 200 Lewis Avenue, Las Vegas, Nevada
89101.
DATED this 13th day of December, 2019.

Respectfully submitted
RENE L. VALLADARES
Federal Public Defender

/s/ Randolph M. Fiedler
RANDOLPH M. FIEDLER
Assistant Federal Public Defender

/s/ Ellesse Henderson
ELLESSE HENDERSON
Assistant Federal Public Defender

Attorneys for Petitioner
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POINTS AND AUTHORITIES
I. INTRODUCTION

Johnson in his second post-conviction petition pled several claims for relief,
supported by specific factual allegations not belied by the record. In addition, in the
concurrently filed Reply to the State’s Response, Johnson argued that he can
overcome procedural default of these claims. Johnson requests an evidentiary
hearing to develop the factual record for the merits of his claim and for cause and
prejudice, and to show that denying him relief will result in a fundamental

miscarriage of justice.
II. ARGUMENT

A petitioner is entitled to a post-conviction evidentiary hearing when he
asserts claims supported by specific factual allegations not belied by the record that,
if true, would entitle him to relief. Mann v. State, 118 Nev. 351, 356, 46 P.3d 1228,
1231 (2002); Hargrove v. State, 100 Nev. 498, 502, 686 P.2d 222, 226 (1984). This is
the appropriate standard to be applied when evaluating a request for an evidentiary
hearing to establish good cause to overcome procedural defaults. Berry v. State, 131
Nev. Adv. Op. 96, 363 P.3d 1148, 1155 (2015). A claim is not “belied by the record”
just because a factual dispute is created by the pleadings or affidavits filed during
the post-conviction proceedings. A claim is “belied” when it is contradicted or proven
to be false by the record as it existed at the time the claim was made.

The Nevada Supreme Court has held “[wlhere . . . something more than a
naked allegation has been asserted, it is error to resolve the apparent factual

dispute without granting the accused an evidentiary hearing.” Vaillancourt v.

AA12233
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Warden, 90 Nev. 431, 432, 529 P.2d 204, 205 (1974). The Court “has consistently
recognized a habeas petitioner’s statutory right to have factual disputes resolved by
way of an evidentiary hearing.” Mann, 118 Nev. at 356, 46 P.3d at 1231. An
evidentiary hearing is appropriate to resolve substantive claims, to demonstrate
good cause to overcome a procedural bar, and to show a fundamental miscarriage of
justice to overcome a procedural bar. Pellegrini v. State, 117 Nev. 860, 883-87, 34
P.3d 519, 535-37 (2001). Johnson is entitled to an evidentiary hearing for all of

these reasons.

A. Johnson has met the standard for this Court to order an
evidentiary hearing so he can establish cause and prejudice

A showing of good cause and prejudice overcomes the procedural bars in NRS
34.716, NRS 34.810, and NRS 34.800, and NRS 34.800. See State v. Powell, 122
Nev. 751, 756-59, 138 P.3d 453, 456-58 (2006); Clem v. State, 119 Nev. 615, 620—
21, 81 P.3d 521, 52526 (2003). To show good cause, Johnson must show that any
delay in raising claims was not his fault, i.e., that an “impediment external to the
defense” prevented him from raising his claims sooner. Powell, 122 Nev. at 756-59,
138 P.3d at 456-58; see Clem, 119 Nev. at 620-21, 81 P.3d at 525-26. And Johnson
must additionally show that dismissal of the petition would be unduly prejudicial.
See Powell, 122 Nev. at 756-59, 138 P.3d at 456-58; Clem, 119 Nev. at 620-21, 81
P.3d at 525-26. Johnson has raised specific factual allegations not belied by the
record that, if true, would establish cause and prejudice to overcome procedural

bars. Johnson is consequently entitled to an evidentiary hearing.

AA12234
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1. Johnson is entitled to an evidentiary hearing to prove his
claims that initial post-conviction counsel were ineffective

Johnson, as a capital petitioner, had the right to effective assistance of
counsel during his prior state post-conviction proceeding. See Crump v. Warden,
113 Nev. 293, 934 P.2d 247, 302—-05, 252—54 (1997); see also Rippo v. State, 134
Nev. 411, 418, 423-27, 423 P.3d 1084, 1094, 1097-1100, amended on denial of reh'g,
432 P.3d 167 (2018). As a result, prior counsel’s ineffectiveness, if proven, would
constitute good cause to overcome procedural bars. See Rippo, 134 Nev. at 418, 423—
217, 423 P.3d at 1094, 1097-1100; Crump, 113 Nev. at 293, 93 P.2d at 302-05, 252—
54. Johnson has alleged ineffective assistance of initial post-conviction counsel, and
he is entitled to an evidentiary hearing to prove this allegation.

Johnson is entitled to an evidentiary hearing to establish the deficiency of
initial post-conviction counsel’s performance. Contrary to well-established
professional norms, Johnson’s counsel treated his petition as nothing more than
another review of the record created at trial. Counsel did only minimal extra-record
investigation in support of Johnson’s petition and failed to consult with any
experts—at the same time criticizing prior counsel for identical failures.! Instead,
counsel raised primarily record-based claims, which, without support from outside
investigation and experts, he pled in a deficient, conclusory manner. See Hargrove
v. State, 100 Nev. 498, 502—03, 686 P.2d 222, 225 (1984) (explaining that claims for

relief are insufficient if they are “bare’ or ‘naked” and “unsupported by specific

! See generally Ex. 28; Ex. 29.
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factual allegations”).2 This approach is antithetical to counsel’s duties in a capital
post-conviction proceeding, which require counsel to investigate constitutional
violations that the cold record does not reveal. See Martinez, 566 U.S. at 13
(“Ineffective-assistance claims often depend on evidence outside the trial record.”);
United States v. Benford, 574 F.3d 1228, 1231 (9th Cir. 2009) (“[Ilneffectiveness of
counsel claims usually cannot be advanced without the development of facts outside
the original record.” (quoting United States v. Jeronimo, 398 F.3d 1149, 1156 (9th
Cir. 2005)); Hoffman v. Arave, 236 F.3d 523 (9th Cir. 2001) (“[A] claim of ineffective
assistance of counsel requires that new counsel have the opportunity to conduct an
Investigation beyond the court records to uncover possible omissions made by trial
counsel in the investigation and presentation of the case.” ). Indeed, “winning
collateral relief in capital cases will require changing the picture that has
previously been presented. The old facts and legal arguments are unlikely to
motivate a collateral court.” Nash v. Ryan, 581 F.3d 1048, 1054 n.9 (9th Cir. 2009)
(quoting ABA Guidelines for the Appointment and Performance of Defense Counsel
in Death Penalty Cases § 10.1.1, cmt (2003)), abrogated on other grounds by Ryan v.
Gonzales, 568 U.S. 57 (2013).

Johnson is also entitled to an evidentiary hearing to establish prejudice from
post-conviction counsel’s deficient performance, which “is intricately related to the
merits of his claims.” Bennett v. State, 111 Nev. 1099, 1103, 901 P.2d 676, 679

(1995); see Rippo, 134 Nev. at 422, 423 P.3d at 1097. In order to establish prejudice,

2 See generally Ex. 28; Ex. 29.
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Johnson needs to present evidence that post-conviction counsel failed to raise
meritorious claims. For example, to establish that post-conviction counsel were
ineffective for failing to challenge statements from witnesses and codefendants,
Johnson will need to present testimony from an expert in police coercion.? And, in
order to establish that post-conviction counsel were ineffective for failing to
investigate mitigating evidence, Johnson will need to present testimony from people
familiar with Johnson’s life history. Johnson is entitled to an evidentiary hearing to

prove the merit of this claim, along with the other fact-based claims in his petition.

2. Johnson is entitled to an evidentiary hearing to demonstrate
good cause based on the State’s failure to disclose material
exculpatory and impeachment evidence

The State’s violation of Brady v. Maryland, 373 U.S. 83 (1963) establishes
good cause and prejudice to overcome a procedural default. See, e.g., Rippo v. State,
134 Nev. 411, 431, 423 P.3d 1084, 1103 (2018). Here, the State suppressed evidence
of Baldonado’s misconduct. That evidence is favorable both because it could serve as
impeachment of Charla Severs’s testimony and because it would undermine the
Integrity of the State’s investigation. See United States v. Mincoff, 574 F.3d 1186,
1199 (9th Cir. 2009) (“Giglio [v. United States, 405 U.S. 150 (9 th Cir. 2008)]
requires that the government disclose “any promises, inducements, or threats made
to witnesses to gain cooperation in the investigation or prosecution.”). In addition,
suppression of the evidence was prejudicial because Severs offered critical

testimony—that Johnson confessed to being the triggerman for all four killings.

3 See Pet. at 62—66.

AA12237




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

These specific allegations are not belied by the record and, if true, would establish
good cause and prejudice to overcome any procedural default. Thus, Johnson is
entitled to an evidentiary hearing to show that the State’s violation of Brady v.
Maryland establishes good cause and prejudice to overcome procedural default.
Additionally, the fact that Armstrong was not prosecuted for these homicides,
despite evidence inculpating him, raises an inference he received undisclosed
benefits. Additionally, Armstrong received assistance clearing a warrant. Benefits
received by Armstrong would be favorable or impeaching evidence. See Jimenez v.
State, 112 Nev. 610, 621, 918 P.2d 687, 693 (1996). Because the State has not
disclosed any benefits, the State has suppressed this evidence. And this evidence is
material because Armstrong testified against Johnson. These specific allegations
are not belied by the record and, if true, would establish good cause and prejudice to

overcome any procedural default, thus Johnson requests an evidentiary hearing.

B. Johnson has met the standard for this Court to order an
evidentiary hearing so he can establish a fundamental
miscarriage of justice

Procedural default is excused if procedurally barring a claim “amounts to a
fundamental miscarriage of justice.” Pellegrini v. State, 117 Nev. 860, 887, 34 P.3d
519, 537 (2001) (internal quotation marks omitted). “[T]his standard can be met
where the petitioner makes a colorable showing he is . . . ineligible for the death
penalty.” Id. And the petitioner shows he is ineligible for the death penalty by
establishing “by clear and convincing evidence that, but for a constitutional error,
no reasonable juror would have found him death eligible.” /d. Johnson is entitled to

an evidentiary hearing to make this showing.

AA12238



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Specifically, Johnson has alleged that he is ineligible for the death penalty
because of a lack of evidence that he was the triggerman personally responsible for
the four deaths,4 because no valid aggravating factor exists,5 because compelling
mitigating evidence outweighs any aggravating evidence,® and because his young
age and borderline intellectual functioning render him eligible for capital
punishment.” Johnson is entitled to an evidentiary hearing to prove these
arguments by, for example, introducing expert testimony that he was not the
triggerman and presenting evidence in mitigation that trial counsel failed to
uncover.

/11
111
111/

111

4 See Pet. at 280-90.

5 See id. at 88—104.

6 See id. at 175-223, 335-37.
7 See id. at 347-53.
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III. CONCLUSION

For the foregoing reasons, Johnson requests that this Court grant him an
evidentiary hearing to show cause and prejudice to overcome the procedural default
bars raised by the State and to establish the merits of his claims.

DATED this 13th day of December, 2019.

Respectfully submitted
RENE L. VALLADARES
Federal Public Defender

/s/ Randolph M. Fiedler
RANDOLPH M. FIEDLER
Assistant Federal Public Defender

/s/ Ellesse Henderson
ELLESSE HENDERSON
Assistant Federal Public Defender

Attorneys for Petitioner
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CERTIFICATE OF SERVICE

In accordance with EDCR 7.26(a)(4) and 7.26(b)(5), the undersigned hereby
certifies that on December 13, 2019 a true and accurate copy of the foregoing
MOTION AND NOTICE OF MOTION FOR EVIDENTIARY HEARING (HEARING
REQUESTED) was filed electronically with the Eighth Judicial District Court and
served by Odyssey EFileNV, addressed as follows:

Steven S. Owens

Chief Deputy District Attorney

motions@clarkcountyda.com
Eileen.davis@clarkcountyda.com

/s/ Celina Moore
An Employee of the
Federal Public Defenders Office
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ELLESSE HENDERSON
Assistant Federal Public Defender
Nevada Bar No. 14674
Ellesse_henderson@fd.org

411 E. Bonneville, Ste. 250
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(702) 388-6577

(702) 388-5819 (Fax)

Attorneys for Petitioner
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V.

WILLIAM GITTERE, Warden of Ely State
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General of Nevada,
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Case Number: A-19-789336-W

Electronically Filed
2/11/2020 3:52 PM
Steven D. Grierson
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Dept. No. 6
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Johnson, through counsel, files this supplemental exhibit, which supports

Claims Three(A)(1) and Thirty-Three(A).

DATED this 11th day of February, 2020.
Respectfully submitted
RENE L. VALLADARES
Federal Public Defender

/s/ Randolph M. Fiedler

RANDOLPH M. FIEDLER

Assistant Federal Public Defender

/s/ Ellesse Henderson

ELLESSE HENDERSON

Assistant Federal Public Defender
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CERTIFICATE OF SERVICE

In accordance with the Rules of Civil Procedure, the undersigned hereby
certifies that on this 11th day of February, 2020, a true and correct copy of the
foregoing NOTICE OF SUPPLEMENTAL EXHIBIT, was filed electronically with the
Eighth Judicial District Court. Electronic service of the foregoing document shall be
made in accordance with the master service list as follows:

Steven B. Wolfson

Clark County District Attorney

motions@clarkcountyda.com
Eileen.davis@clarkcountyda.com

/s/ Celina Moore
An Employee of the
Federal Public Defenders Office
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Declaratior of Dayvid J. Figler
I, Daywid J. Figler, hereby declare as follows:

1. My name is Davvid J. Figler. | bave been a lawyer admitted to the Nevada
bar since September 1991, I represented Donte Johnson during his 2000
trial. for the guilt phase, the twao penalty phases the followed. and, in part.
his direci appeal. 1 did not represent Mr. Johnson during the third penaliy
phase,

2. 1 began the criminal aspect of my legal earcer working for Dominic Centile
beginning in or areund 1995, When the Clark County Special Publig
Defender opened in 1997, led by now retired Justice Michael Cherry, 1
began working thero. It was during my work for the Special Public
Defender that [ came to be assigned to Mr. Johnson's rase. Now-Judpe
Joseph 5. Seiscento was lead counsel.

3. I recall that Judge Jeffrey D, Sobel presided over this cuse. We were
initially pleased to have Judge Sohel assigned to this case hecause of cur
perception that he tended to be better for the defense. However,
throaghout the course of the trial. Judge Sobel was acting in unusual
ways, both during bench conferences and in ealls to my home land line.

4. Specifically, Judge Sobel would call me in an apparent. attempt at. a prank
eall. He would say thinge like, “vour client is going to die,” then hang up. I

remaemher that, thess phone calls would oceur late 2t night, and that they

took place while the trial was happening. E r-F
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3 Later, I learned that Judge Svhel was suflering from stomach cancer. [
could not help wondering if bis bizarre hehavior was related to the
medication he was laking to allewiate his condition.

6. Lurrent counsel for Mr. Johnson has provided me with a Heport by
Dehorah Davis about cuoerced witness statements. | have reviowed this
Repert. We did not pursue the possibility of witness coercion in our
invostigation ur presentation of Mr. Johnson's defense during the trial, We
did rot have a tactical reason for not pursuing this line of defense,
Reviewing this report, I believe presenting evidence of witness coercion

would have been helpful to our defense theory.

I daclare under panalty of purjury that the foregoing is true and correct and that

i
this declaration was executed on February hm_, 2020, in Lag Vogns, Noevada.

e .U- 7
Daywid J. F%r
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A-19-789336-W DISTRICT COURT
CLARK COUNTY, NEVADA

Writ of Habeas Corpus COURT MINUTES February 13, 2020

A-19-789336-W Donte Johnson, Plaintiff(s)
VS.
William Gittere, Defendant(s)

February 13, 2020 09:00 AM  All Pending Motions

HEARD BY: Bluth, Jacqueline M. COURTROOM: RJC Courtroom 10C
COURT CLERK: Reed, Keith

RECORDER: Takas, De'Awna

REPORTER:

PARTIES PRESENT:

JOURNAL ENTRIES

PETITION FOR WRIT OF HABEAS CORPUS...SETTING OF 1. MOTION FOR LEAVE & 2.0
MOTION FOR EVIDENTIARY HEARING

Present on behalf of the State, Deputy's Alex Chen and Skylar Sullivan, and on behalf of the
Defendant, Federal Public Defender's Randy Fiedler and Elise Henderson. Mr. Fiedler advised
the Defendant's presence was waived. Argument in support of Petition For Writ of Habeas
Corpus by Ms. Henderson in regards to the procedural bars, ineffectiveness of counsel and
requested an Evidentiary Hearing. Argument in opposition of petition and Evidentiary Hearing
by Mr. Chen; nothings been heard to overcome the procedural bar. COURT ORDERED, a
written decision will be issued and if it's determined an Evidentiary Hearing is necessary, it will
be included in the order or minutes.

Printed Date: 3/5/2020 Page 1 of 1 Minutes Date: February 13, 2020

Prepared by: Keith Reed
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Electronically Filed
1/11/2022 8:54 AM
Steven D. Grierson

CLERK OF THE COU
RTRAN Cﬁ:««f ﬁ""“‘"“‘

DISTRICT COURT
CLARK COUNTY, NEVADA

DONTE JOHNSON, CASE NO. A-19-789336-W

Plaintiff, DEPT. Vi

Vvs.
WILLIAM GITTERE,

Defendant.

BEFORE THE HONORABLE JACQUELINE M. BLUTH, DISTRICT COURT JUDGE
THURSDAY, FEBRUARY 13, 2020
RECORDER’S TRANSCRIPT OF PROCEEDINGS: PETITION FOR WRIT OF

HABEAS CORPUS and SETTING OF 1. MOTION FOR LEAVE & 2. MOTION FOR
EVIDENTIARY HEARING

APPEARANCES:

For the Plaintiff: RANDY FIEDLER, ESQ.
ELLESSE D. HENDERSON, ESQ.
Federal Public Defender’s Office

For the Defendant: ALEXANDER G. CHEN, ESQ.

Chief Deputy District Attorney
SKYLER LINDELL SULLIVAN, ESQ.
Deputy District Attorney

RECORDED BY: DE’AWNA TAKAS, COURT RECORDER

Case Number: A-19-789336-W

AA12249



10

1"

12

13

14

15

16

17

18

19

20

21

22

23

24

25

please?

Defender.

Thursday, February 13, 2020, Las Vegas, Nevada

[Proceedings began at 9:16 a.m.]

THE COURT: State of Nevada versus Donte Johnson, A789336.

All right if the parties could state their appearances for the record,

MR. FIEDLER: Randy Fiedler with the Federal Public Defender, and -

MS. HENDERSON: And Ellesse Henderson with the Federal Public

THE COURT: Thank you.

MR. CHEN: Alex Chen on behalf of the State with Skylar Sullivan.
THE COURT: All right. And Mr. Johnson -- | recognize that he’s not

here, but that was agreed upon --

MR. FIEDLER: Correct. He would -- waive his presence Your Honor.
THE COURT: Okay, great.

All right, so, this is the time and date set for argument on the petition.

So I'll let you start defense. | take notes during arguments, so don’t think I'm not

paying attention. I'm just -- it's easier for me if | have to go back and look at

everything to look at my notes as well as the -- court record.

MS. HENDERSON: Okay.

THE COURT: All right?

MS. HENDERSON: All right. Good morning Your Honor.

THE COURT: Good morning.

MS. HENDERSON: Unless you have any specific questions to start?
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THE COURT: Well -- thank you. | think that probably where we should
start, right; is the procedural bars because if you can’t get over the procedural
bars then we're really in a place where we don’t have -- we don’t go any further.

MS. HENDERSON: Sure.

THE COURT: So | think that that’'s where, | mean, the State brought
up procedural bars, they brought up laches, so let’s go there.

MS. HENDERSON: Okay. So we can overcome the procedural bars
here for a few different reasons that are in our opposition to the motion to dismiss,
but ’'m gonna focus on -- in effective assistance of post-conviction counsel.

THE COURT: Okay.

MS. HENDERSON: So post-conviction counsel failed to do any extra
record investigation and raise certain meritorious claims that we’ve now raised in
his second counseled post-conviction petition. So post-conviction counsel’s
deficient performance provides the cause, and the merits of the underlying claim
provide prejudice to overcome all three procedural bars. And | wanna focus on a
couple of the issues on the petition --

THE COURT: Okay.

MS. HENDERSON: --today. Firstis Mr. Johnson’s Batson claim.
During the 2000 trial the State dropped the only potential black juror using a
peremptory challenge. And the State, in an unrecorded bench conference, gave
some reasons for that strike. The trial judge, in that unrecorded bench conference,
said that the reasons were not pretextual. Everyone moved on. And then the next
day the reasons were put on the record. The reasons that the State gave apply to
a large number of the other jurors -- the other potential jurors who are not struck

by the State, many of whom actually served on the jury. For example, the State
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gave as a reason for striking the black potential juror that she said she would be
able to consider life with the possibility of parole for somebody who had been
convicted of four murders. But that was asked of almost every potential juror. It
was a requirement for serving on the jury that they could consider all four potential
punishments, which included life with the possibility of parole. And when the
defense tried to strike jurors for cause, because they were hesitant about the life
with the possibility of parole option, the trial judge asked everybody in the room, all
the potential jurors, whether they could consider all four options. And no jurors
said that they could not consider life with the possibility of parole as an option for
Mr. Johnson as he was convicted. So that was given just as a reason to strike Ms.
Fuller the black potential juror.

The State also gave as a reason that her step-son was in jail, but the
State didn’t actually ask her any questions about that and she didn’t know any
details about her step-son’s arrest that would’ve made it seem like she was --
personally involved in that arrest and that it would’ve affect her ability to serve as a
fair juror. There were other potential jurors who also had close family members in
jail. Mr. Lockinger who actually served on the jury, his brother was in prison for a
bank robbery. And then there are a couple of other examples of potential jurors
not being struck even though they have family members in prison.

She -- the State also gave as a reason Ms. Fuller's demeanor. But the
trial court did not put on the record that -- it agreed with the State’s assessment of
her demeanor. And the Nevada Supreme Court said in Williams recently that it's
not enough for the State just to point to demeanor, they could point to demeanor
for anybody. The trial judge has to sanction that reason by putting on the record

the ways in which her demeanor justified the preemptory strike.
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There were three other reasons given that -- that were insufficient for
the same reasons. She didn’t answer a question on the questionnaire about the
death penalty but a lot of other jurors skipped questions on the questionnaire and
the State was able to get the answer to that question during jury selection. She
said it would be difficult to pass judgment -- she agreed with the prosecutor that it
would be difficult to pass judgment on somebody in this case, but that question
was asked of almost everybody and many people said that it would be difficult to
pass judgment in a capital case. And the State said that she had no comment
when asked about her thoughts on holding people responsible for their crimes, but
that’s just a misstatement of what happened. She was asked a question about
holding people responsible. She said she didn’t really have any thoughts about it,
but then she -- she was asked more specific questions she was able to answer
that people should be held responsible for their crimes.

The defense attorneys at trial did raise a Batson objection. It was
denied. Mr. Johnson’s appellate attorneys did not raise the issue on direct appeal.
It was raised in post-conviction as a claim of ineffective assistants of appellate
counsel. And the Nevada Supreme Court decided the case by saying that trial
counsel should’ve put the pretextual arguments on the record and because they
didn’t the appellate counsel -- wouldn’t have exceeded on direct appeal, even had
they raised the argument. So now we’re raising this argument as one of ineffective
assistance of trial counsel.

So the State in its motion to dismiss said that law of the case
controlled this, but it doesn’t. The Nevada Supreme Court has never -- decided
this in the context of ineffective assistance of trial counsel. And they in fact said

that trial counsel made a mistake by not putting the reasons on the record -- not
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putting the pretextual arguments on the record.

THE COURT: Okay.

MS. HENDERSON: The second area | wanted to talk about is juror
bias during the guilt phase. There was a juror, juror Bruce, who in between the
guilt phase and the penalty phase went to the Court and said that during the guilt
phase she had a freighting encounter with a black man in an elevator of the
courthouse. She said the black man has a duffle bag, and she was afraid to get in
the elevator until another juror came and joined her. She was then suspicion of
this other juror who remained in the elevator with this black man with the duffle
bag even though juror Bruce believed that they should’ve both gotten off on the
same floor. So she admitted to the trial court that she was actually bias in this
case because of race. This is a case with a black man accused of killing three
young white men and a Latino man. And she’s admitting that while the guilt phase
is going on she has become so afraid of black men that she cannot get in the
elevator with this man with the duffle bag.

And to show actual bias the Nevada Supreme Court has said that --
the test is whether the jurors views either prevent or substantially impair the jurors
ability to follow the district court’s -- or the trial court’s instructions and apply the
law and come to a just verdict. And her admission of her bias against black men
because of the trial satisfies this test. And juror bias is a structural error so there’s
no harmless analysis, and that’s why law of the case doesn’t apply to this claim.
There was a claim of juror bias raised on direct appeal involving juror Bruce. It
was a little bit different. It was juror Bruce’s exposure to external sources, media
sources, while she was deliberating. And that is analyzed with a Hardest

[phonetic] Error Test, which the Nevada Supreme Court did and said her exposure
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to these external sources was harmless. But that ruling doesn’t apply to this claim
about juror Bruce and that elevator.

And then the last area is Mr. Johnson'’s defense counsel who did not
adequately challenge the State’s -- charges and theory of the case. So the State
charged a lot of different theories of first degree murder, conspiracy, felony
murder, premediated, and deliberate murder, aiding and abating. The jurors were
told that they didn’t need to be unanimous with respect to those theories, but trial
counsel did not ensure that the jurors received the correct jury instructions for
several of those theories because the jurors were told they didn’t no need to be
unanimous and, because there was no special verdict, we can’t be sure whether
they -- found Mr. Johnson guilty of first degree murder under a valid theory or an
invalid theory. Several of the instructions were missing essential elements of the
charges, like specific intent for aiding and abating.

The defense attorneys also failed to consult with experts in areas like
coerced statements by witnesses. We have a lot of witnesses who told police one
thing when they were first interviewed and then over the following two years
substantially changed their stories once they were -- pressured by police. Some
even threated with being charged themselves and may be receiving the death
penalty. Mr. Johnson’s co-defendants both confessed in interviews with police
where an expert could have explained to the jury that the methods of the police
used in those interviews often lead to false confessions and false statements
implicating other people, in this case, Mr. Johnson.

And there is also evidence about blood spatter. The defense attorneys
did consult an expert in blood spatter but they didn’t use the information that they

got from that expert, perhaps because they heard back from the expert in the

AA12255



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

middle of trial. The State’s implication throughout this, and made more explicit in
one of the co-defendant’s trial, was that some blood on the back of Mr. Johnson’s
pants was there because he was the trigger man. An expert could have explained
that the blood on the back of the pants did not get there from spatter from a
gunshot it was transfer blood. And also the lack of the blood on the front pants
supports the arguments that Mr. Johnson was not actually the trigger man.

THE COURT: Does it? | don’t mean to be -- isn’t that though kind of
common sense, right? Like if you shot somebody you’re not getting the blood on
the back of your pants. | don’t know if we need an expert to explain that, unless
you’re shooting someone backwards.

MS. HENDERSON: | don’t know if that was made clear to the jurors,
because the State’s theory was that the gun was held very close to the victim’s
heads. And | think it makes -- more sense that the blood would get on the front of
the pants in that scenario.

THE COURT: Right.

MS. HENDERSON: But | don’t think it's impossible for the blood to get
on the back of pants, especially when the State is telling the jurors through the
people that they are putting on the State’s experts that the blood is spatter from
the gunshot.

So with these claims we’re asking for an evidentiary hearing to put on
testimony from post-conviction counsel and trial counsel, along with testimony
from our experts for -- the claim about coerced statements and the claim about the
blood splatter. Thank you.

THE COURT: You’re welcome.

Mr. Chen.
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MR. CHEN: Thank you, Your Honor.

Generally what | would say to address what the Court kind of started
with is | haven’t heard anything to overcome the procedural bars in this particular
case. | think defense puts forth a great argument in terms of if they had been first
counsel to file a petition, they raise claims that would be heard in a first petition,
but we’re on our third petition here, and the one that | think counsel fails to
mention is that’s there’s nothing external to their claims right now that couldn’t
have been raised in the first or second petition. They had Mr. Oram who
thoroughly examined the record, who thoroughly filed a first petition in this case.
There was an extensive evidentiary hearing base upon Mr. Oram representing him
in that case and | think that that’s sufficient. The things they are claiming are all
things that have been either ferreted out on direct appeal or in a post-conviction
petition. And so | do think that pursuant to State vs. Eighth Judicial District Riker,
the Court believes in finality of these post-convictions petition. They can't live on
forever. And that’s the reason that we have these procedural bars. So | still think
that there’s nothing that they’ve listed that has overcome those procedural bars. |
haven’t heard a single thing that they’ve learned that wasn’t known at the time that
these other petitions or appeals were raised.

| just wanna say a little bit, | know she focused a lot on the fact that
there were these juror issues. | would point out that even with regards to the
Batson challenge and to that whole issue, which [ still think was ferreted out from
the other courts, all the record is still -- everything that had to do with a juror, the
reasons that they were dismissed, the reasons that the preemptory were used,
they were all put on the record. So even if the Court were to look at the record

today and look back and to see why this juror was released, even if it almost
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sounds like defense wants magical words to be placed in the record as to how
they overcome the bars, but if you look at what was said, all the race natural
reasons were put on the record. Everything that if this trial would have happened
today is still in the record and was argued and | think that we overcome it that
there’s no reason to have an evidentiary hearing on that because at the end of the
day nothing would be gained from it. The record is clear. Everyone can look at the
reasons that those jurors were kicked, or that that particular juror was released.
And then | don’t think that there’s any reason to have an evidentiary hearing to
expand the record with regards to that.

And the other thing that they also mention was juror bias of one juror.
And she didn’t say that she in general had a fear of black men, or black
individuals, because of what happened, she was talking about a very specific
incident of walking to the parking garage. She felt that there was a strange
situation and she brought that to the attention of the court. But there was nothing
in her statement, that I've reviewed, that said well | just in general can’t be fair to
an entire race of people. She was talking about a very specific incident of walking
by herself and then with another juror to the parking garage. It wasn’t something
where she says she couldn’t be fair and impartial to an individual who was sitting
in trial. So | think that there’s distinction to be made there as well.

But ultimately | just haven’t heard anything that overcomes these
procedural bars. So | think that an evidentiary hearing isn’t necessary, because it
wouldn'’t -- it's not necessary to expand the record. And | believe that these things
have all been ferreted out in past petitions Your Honor.

THE COURT: Okay.

So -- that’s kind of where | am struggling here. I’'m not really hearing

-10-
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what is getting -- what -- there’s a lot of successive issues here, and I'm not, you
know, | had a similar situation in Gurry about three or four months, | don’t know,
maybe it was like 6 months, | don’t know, but in this last year right, where | found
that the delay was not the fault of Mr. Gurry because | felt that his access to
certain paperwork had not -- that he wasn’t -- he didn’t have access to it until a
certain period of time. So I'm looking -- I'm not saying every case has to be like
Gurry’s right, but I'm still looking for this good cause for the delay or how it's not
successive and I’'m just not seeing that here.

And, you know, | appreciate the issues that you brought up and why
you think those are issues, but before | even get to those issues I'm not seeing
why there was good cause for the delay and how -- these aren’t successive. And
then we have right, the over the five years so then it's the presumption that -- let’s
see, | wrote it my notes, it says [indiscernible] can only be overcome by showing
that the petition is based upon grounds of which petitioner could not have had
knowledge by the exercise of reasonable diligence before the circumstances.
Prejudicial to the State occurred or by demonstration that a fundamental
mischarge of justice has occurred. So | need you to address those two things in
more detail so | can find an avenue or vehicle to get to the actual issues.

MS. HENDERSON: Sure Your Honor. So the cause argument in
Gurry and also the cause argument that Mr. Chen has referred to is separate from
the cause argument that we’re -- relying on here. We’re not saying that there was
evidence out there that Mr. Johnson didn’t have. We agree that this was in the
record -- a lot of it was in the record, not that new experts stuff of course, but
Crump says that if post-conviction counsel was ineffective for not taking those red

flags in the record and not doing something with it, not raising the claims that they
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should have, then that establishes good cause. It doesn’t matter that post-
conviction counsel should have known about this, and that actually supports the
argument that post-conviction counsel was deficient that they just ignored these
facts and the record and would have supported claims like -- ineffective assistance
of counsel for not arguing on the record the Batson pretextual reasons, or for not
raising this claims about juror bias that should’ve been clear from the trial
transcript.

THE COURT: So sorry, so let’s get more specific. So you’re saying
that -- let me see, was it Oram? Is that what we’re talking about?

MS. HENDERSON: Yes.

THE COURT: Saying that Oram didn’t raise the ineffectiveness of Ms.
Jackson in regards the Batson claim?

MS. HENDERSON: It was not Ms. Jackson it was --

THE COURT: Oh it was --

MS. HENDERSON: -- Mr. Figler and Mr. Sciscento.

THE COURT: Okay --

MS. HENDERSON: Judge Sciscento.

THE COURT: -- sorry. So that Mr. Oram didn’t raise the
ineffectiveness in regards to the Batson claim, the juror misconduct?

MS. HENDERSON: Right, yes.

THE COURT: And the experts; all three of those?

MS. HENDERSON: Right, yeah. So Mr. Oram didn’t see in the record
the issue with the statements changing overtime, and didn’t base on that consult
with expert in police coercion and the same with the blood spatter evidence.

THE COURT: And that’s specifically was never -- has not been

-12-
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brought up before?

MS. HENDERSON: Right, yes.

THE COURT: For those -- there have been other incidences that
have been brought up of what -- how you believed or whoever believed him to be
ineffective, but you're saying these three, four, things have never been addressed

MS. HENDERSON: Right.

THE COURT: --is that what you're saying?

MS. HENDERSON: Right. And Mr. Oram didn’t bring it up. And this is
our first -- Mr. Johnson'’s first opportunity to allege cause under Crump to say that
Mr. Oram was ineffective, because the petition that was filed when Mr. Oram’s
petition was on appeal, what’s been referred to in the pleadings as Mr. Johnson’s
second petition, that was a pro se petition he wasn’t given counsel for that, so this
is his first opportunity with counsel to raise a claim under Crump. And he did do
that in a timely manner under the rules that the Nevada Supreme Court explained
in Rippo.

THE COURT: Mr. Chen do you want to respond to that claim in
regards to Crump and these four specific issues?

MR. CHEN: What counsel had just said is that there are these things
out there, | mean, in terms of ineffective assistance, in Strickland, you have to
show prejudice. And what they’re saying is there is a lot of mays here that if they
would’ve done certain things maybe somethings would’'ve been different. But still |
don’t hear any specifics in terms of how you overcome these procedural bars.

With regards to -- | mean, what | would say -- excuse me.

THE COURT: It's okay.

13-
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MR. CHEN: I think what I’'m hearing about the differences that
defense has not put in a petition versus the original claims by Mr. Oram is that
these issues in general were raised, but they have kind of carved out small little
niches within a subsection and then they’ve parsed it out to make it so that, oh
well they didn’t raise this exact subsection of what the issues should’ve been and
therefore Mr. Oram was ineffective for not having raised these things.

And | think overall again when considering Strickland standard and
considering whether there’s prejudice, Mr. Oram did what he was hired to do in
this case. He examined the record. He did a petition. He raised the relevant
issues. Just because he didn'’t raise all these small minor issues | don’t think you
can overcome the bar to say that somehow this defendant was prejudice by it
simple because Mr. Oram didn’t raise everything, which even with Eddis vs. State
he’s not suppose to file anything frivolous but Mr. Oram looked at the large
picture, he looked at specific things, he had a hearing on it, so | think that all of
these issues have been raised. They’re successive. Even if counsel has found
smaller subsects of the larger issue to argue it now.

So with that | still don’t see a way to get over these procedural bars,
Your Honor.

THE COURT: Okay. I'll give you the last word, if you have one?

MS. HENDERSON: What Mr. Chen just said supports our argument
for an evidentiary hearing so Mr. Oram can come here and testify about why he
did and did not raise certain claims. It's not enough to raise an ineffective
assistance of counsel claim if you miss an instance of ineffective assistance of
counsel that would have resulted in a new trial or in a new penalty hearing for Mr.

Johnson.
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THE COURT: Okay. All right so | would like the opportunity to explore
the record a little bit more in regards to the issues that Mr. Oram raised and then
the State’s argument, or point that look these were raised, but now you’re kind of
carving out and getting like really nitty gritty or the little niches. So I'd like the
opportunity to do that. So | will issue a written decision after my opportunity to do
that. And then if | feel like an evidentiary hearing is necessary that will obviously
be at the end of my order or in the minutes letting you guys know. Okay?

Is there anything anyone else would like to put on the record?

MR. CHEN: No, thank you, Your Honor.

THE COURT: All right, thank you. It was nice --

MS. HENDERSON: Thank you.

THE COURT: -- to see you.

[Proceedings concluded at 9:44 a.m.]

* k k k k %

ATTEST: | do hereby certify that | have truly and correctly transcribed the
audio/video proceedings in the above-entitled case to the best of my ability.

De’Awna Takas
Court Recorder/Transcriber
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POINTS AND AUTHORITIES

On January 26, 2021, the State provided to counsel for Mr. Johnson a
Proposed Findings of Fact, Conclusions of Law, and Order.! Counsel noted two
objections to the Proposed Order.2 The State indicated it would not modify the
order, but agreed to include Petitioner’s objections. Counsel formally notes these
objections for the Court. See Byford v. State, 123 Nev. 67, 69-70, 156 P.3d 691, 692
(2007).

e On a number of occasions, the Proposed Order refers to
“mischaracterizations,” and in one particular place refers to “several other
mischaracterizations of prior claims in this Third Petition.”3 This
commentary, itself a mischaracterization, is neither necessary nor
appropriate for an order of the Court. Counsel for Johnson requests that the
language be removed.

e The Proposed Order greatly expands the scope of the district court’s minute
order.4* However, a proposed order must “accurately reflect[] the district

court’s findings.”5 Indeed, this Court was required to provide “sufficient

1 See Ex. 1.
2 See Ex. 2.

3 See, e.g., Ex. 1 at 55 (“disingenuous attempts to mischaracterize counsel’s
words”); 1d. at 56 (“Johnson again mischaracterizes his penalty-phase counsel’s
words . . ..”); id at 65 (“However, as with several other mischaracterizations in his
Third Petition . ..."”).

4 Compare Ex. 1 (76 pages long) with Minutes (May 15, 2020 (3 pages long);
compare, e.g., Minutes (May 15, 2020% (denying all claims on basis of procedural
default without ruling on individual claims’ merits) with Ex. 1 at 29-76 (discussing
merits of individual claims).

5 See Byford, 123 Nev. at 69, 156 P.3d at 692.
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specificity to provide guidance to the prevailing party in drafting a proposed
order.”6 Nothing in this Court’s minutes provided a basis for the expansion in
the State’s Proposed Order. The Nevada Supreme Court has noted that it is
inappropriate for a district court to adopt a proposed order that includes
determinations for which the court did not make express findings.” Counsel
for Johnson requests that the proposed order be reduced to the ruling for
which this Court provided specific guidance.
Based on the foregoing, Johnson respectfully requests that this Court modify
the State’s proposed order.

DATED this 2nd day of February, 2021.

Respectfully submitted

RENE L. VALLADARES

Federal Public Defender

/s/ Randolph M. Fiedler

RANDOLPH M. FIEDLER
Assistant Federal Public Defender

/s/ Ellesse Henderson
ELLESSE HENDERSON
Assistant Federal Public Defender

6 Id. at 70, 156 P.3d at 693.
7 State v. Greene, 129 Nev. 559, 565, 307 P.3d 322, 32526 (2013).
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CERTIFICATE OF SERVICE

In accordance with the Rules of Civil Procedure, the undersigned hereby
certifies that on this 2nd day of February 2021, a true and correct copy of the
foregoing Notice of Objections to Proposed Order, was filed electronically with the
Eighth Judicial District Court. Electronic service of the foregoing document shall be
made in accordance with the master service list as follows:
Alexander G. Chen
Chief Deputy District Attorney
motions@clarkcountyda.com
Eileen.davis@clarkcountyda.com

/s/ Celina Moore

An Employee of the
Federal Public Defender
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Rene L. Valladares

Federal Public Defender FEDERAI— PU BI.IC

District of Nevada ‘\\ D E F E N D E R

Lori C. Teicher .
First Assistant —— District of Nevada——

411 E. Bonneville Ave.

. Suite #250
Randolph M. Fiedler Las Vegas, NV 89101
Assistant Federal Public Defender Tel: 702-388-6577

February 1, 2021

Alexander G. Chen

Chief Deputy District Attorney
200 Lewis Avenue

Las Vegas, Nevada 89155-2212

Re:  State v. Johnson
Case No: A-19-789336-W

Dear Mr. Chen:

We are in receipt of your proposed Findings of Fact, Conclusions of Law, and
Order in this case, e-mailed to us on January 26, 2021 by Eileen Davis. We have the
following objections:

e On a number of occasions, the proposed order refers to
“mischaracterizations,” and in one particular place refers to “several other
mischaracterizations of prior claims in this Third Petition.”! This
commentary, itself a mischaracterization, is neither necessary nor
appropriate for an order of the Court. We request this language be removed.

e The proposed order greatly expands the scope of the district court’s minute
order.2 The proposed order must “accurately reflect[] the district court’s

! See, e.g. Proposed Order at 55 (“disingenuous attempts to mischaracterize counsel’s words”); id. at 56 (“Johnson
again mischaracterizes his penalty-phase counsel’s words . . . .”); id. at 65 (“However, as with several other
mischaracterizations of prior claims in his Third Petition . . . .”).

2 Compare Proposed Order (76 pages long) with Minutes (May 15, 2020) (3 pages long); compare,, €.g., Minutes
(May 15, 2020) (denying all claims on basis of procedural default without ruling on individual claims’ merits) with
Proposed Order at 29—76 (discussing merits of individual claims).

AA12350



findings.”3 Indeed, district courts are required to provide “sufficient
specificity to provide guidance to the prevailing party in drafting a proposed
order.”4 Nothing in the district court’s minutes provided a basis for expansion
of the court’s findings in the Proposed Order. The Nevada Supreme Court has
noted that it is inappropriate for a district court to adopt a proposed order
that includes determinations for which it did not make express findings.> We
request that the proposed order be reduced to the rulings for which the court
provided specific guidance.

I thank you in advance for your consideration of these matters. If you have any
questions, please do not hesitate to reach out: (702) 388-6577 or
randolph_fiedler@fd.org.

Very truly yours,

/s Randolph M. Fiedler
Assistant Federal Public Defender

3 See Byford v. State, 123 Nev. 67, 69, 156 P.3d 691, 692 (2007).
*1d. at 70, 156 P.3d at 693.
5 State v. Greene, 129 Nev. 559, 565, 307 P.3d 322, 325-26 (2013).
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Electronically Filed
10/08/2021 7:44 AM

FFCO

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565
ALEXANDER CHEN

Chief Deputy District Attorney
Nevada Bar #0010539

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

CASE NO: A-19-789336-W /
-VS- 98-C-153154-1

DONTE JOHNSON,
#1586283 DEPT NO: VI

Defendant..

FINDINGS OF FACT, CONCLUSIONS OF
LAW AND ORDER

DATE OF HEARING: FEBRUARY 13, 2020
TIME OF HEARING: 9:30 AM

THIS CAUSE having come on for hearing before the Honorable JACQUELINE
BLUTH, District Judge, on the 13th day of February, 2020, the Petitioner not being present
but represented by the Federal Public Defender’s Office, by and through RANDOLPH
FIEDLER and ELISE HENDERSON, the Respondent being represented by STEVEN B.
WOLFSON, Clark County District Attorney, by and through ALEXANDER CHEN, Chief
Deputy District Attorney, and the Court having considered the matter, including briefs,
transcripts, arguments of counsel, and documents on file herein, now therefore, the Court
makes the following findings of fact and conclusions of law:

1
//
/1

Statistically closed: USJR - CV - Other Manner of Disposition (USJRO|
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FINDINGS OF FACT, CONCLUSIONS OF LAW

NRS 34.726 requires [u]nless there is good cause shown for delay, a petition that
challenges the validity of a judgment or sentence must be filed within 1 year after entry of the
judgment of conviction or, if an appeal has been taken from the judgment, within 1 year after
the appellate court issues its remittitur. Here, the remittitur on the appeal of the second penalty
phase issued on January 28, 2008. The instant petition was filed on February 13, 2019, which
is more than eleven years and therefore well beyond the one year time bar. The State, in its
opposition, also plead laches under NRS 34.800(2) which states [a] period exceeding 5 years
between the filing of a judgment of conviction, an order imposing a sentence of imprisonment
or a decision on direct appeal of a judgment of conviction and the filing of a petition
challenging the validity of a judgment of conviction creates a rebuttable presumption of
prejudice to the State. The prejudice can only be overcome if the petitioner shows that the
petition is based upon grounds of which the petitioner could not have had knowledge by the
exercise of reasonable diligence, or the petitioner demonstrates that a fundamental miscarriage
of justice has occurred. NRS 34.800(1). No such showing has been made.

NRS 34.810 states a second or successive petition must be dismissed if the judge or
justice determines that it fails to allege new or different grounds for relief and that the prior
determination was on the merits or, if new and different grounds are alleged, the judge or
justice finds that the failure of the petitioner to assert those grounds in a prior petition
constituted an abuse of the writ. The instant petition is the third petition in this matter. The
first petition was filed on February 13, 2008. Counsel was appointed for Petitioner and
extensive briefing commenced. An evidentiary hearing was conducted over three days in June
2013. The Court denied the petition and the findings of fact and conclusions of law was entered
on March 17, 2014. Petitioner filed a second petition on October 2, 2014 which was denied
and a findings of fact and conclusions of law was filed on February 4, 2015. Subsequently,
Petitioner initiated federal habeas proceedings on April 23, 2018 and while those were still
pending, the federal public defender filed the instant petition on his behalf. The grounds in the

instant third petition are not new and the prior determination was on the merits as shown
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through the evidentiary hearing and findings of fact/conclusions of law resulting from his first
petition. Therefore, the petition is successive.

The procedural bars can be overcome if the petitioner can prove good cause and
prejudice. Here, the petitioner has failed to do so. Additionally, if Petitioner is entitled to
counsel in his first petition, he may assert an ineffective assistance of counsel claim in a second

petition. Crump v. Warden, Nevada State Prison, 113 Nev. 293, 302, 934 P.2d 247, 253 (1997)

(holding that ineffective assistance of post-conviction counsel could constitute the cause
necessary to prevent procedural default). Here, Petitioner claims that post-conviction counsel’s
deficient performance provides the cause and the merits of the underlying claim provide the
prejudice required to overcome all three procedural bars. Petitioner claims that counsel’s
failure to do any extra investigation beyond the record and raise certain meritorious claims
was ineffective and thus the bars do not apply. This court disagrees with Petitioner’s analysis
to overcome the procedural bars as detailed below.

First, upon review of the record, this Court finds that the Batson claims, juror conduct,
and the jury instructions have been addressed in previous petitions where they were decided
on the merits. While certain claims regarding expert testimony on why individuals may change
their testimony, coerced statements and blood spatter may not have been raised previously,
this Court does not find post-conviction counsel deficient for failing to raise them. In order to
show ineffective assistance of counsel, the Petitioner must show that counsel’s representation
fell below an objective standard of reasonableness and that prejudice resulted. Strickland v.
Washington, 466 U.S. 668, 686 (1984). Prejudice results when, but for counsel’s error, there
is a reasonable probability that the result of those additional claims would have changed the
result of the proceedings.

Second, the failure to conduct additional investigations in this case does not raise to the
level of ineffective assistance of counsel. A defendant who contends that his attorney was
ineffective because he did not adequately investigate must show how a better investigation

would have rendered a more favorable outcome probable. Molina v. State, 120 Nev. 185, 87

P.3d 533 (2004). Strickland states that a fair assessment of an attorney’s performance requires
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that every effort be made to eliminate the distorting effects of hindsight. Ford v. State, 105
Nev. 850, 853, 784 P.2d 951, 953 (1989)(internal citation omitted). Here, Petition does not
assert with specificity what an additional investigation would have uncovered and how it
would have changed the outcome.
ORDER

THEREFORE, IT IS HEREBY ORDERED that the Petition for Post-Conviction Relief
be DENIED.

THEREFORE, IT IS HEREBY ORDERED that the Petitioner’s Motion for Discovery
be DENIED.

THEREFORE, IT IS HEREBY ORDERED that the Petitioner’s Motion for an
Evidentiary Hearing be DENIED.

DATED this  day of September, 2021.

DISTRICT JUDGE

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY /s/ Alexander Chen
ALEXANDER CHEN
Chief Deputy District Attorney
Nevada Bar #0010539
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CERTIFICATE OF ELECTRONIC FILING

I hereby certify that service of Findings of Fact, Conclusions of Law and Order, was

made this 1st day of September, 2021, by Electronic Filing to:

RANDOLPH M. FIEDLER
Assistant Federal Public Defender
Email: randolph_fiedler@fd.org

ELLESSE HENDERSON
Assistant Federal Public Defender
Email: ellesse_henderson@fd.org

By: /s/ E.Davis

Employee for the District Attorney's Office

AC/led
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CSERV

Donte Johnson, Plaintiff(s)

VS.

William Gittere, Defendant(s)

DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO: A-19-789336-W

DEPT. NO. Department 17

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District
Court. The foregoing Finding of Fact and Conclusions of Law was served via the court’s
electronic eFile system to all recipients registered for e-Service on the above entitled case as

listed below:

Service Date: 10/8/2021
ECF Notifications CHU
Jeremy Kip
District Attorney's Office
Sara Jelinek
Randolph Fiedler
Celina Moore
Steven Owens
Ellesse Henderson
Eileen Davis

Alexander Chen

ecf nvchu@fd.org

Jeremy Kip@fd.org
motions@clarkcountyda.com
sara_jelinek@fd.org
Randolph_Fiedler@fd.org
celina_moore@fd.org
steven.owens@clarkcountyda.com
ellesse_henderson@fd.org
Eileen.davis@clarkcountyda.com

Alexander.Chen@clarkcountyda.com

AA12357
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Electronically Filed
10/11/2021 8:02 AM
Steven D. Grierson

CLERK OF THE COUR

DISTRICT COURT
CLARK COUNTY, NEVADA

DONTE JOHNSON,
Case No: A-19-789336-W
Petitioner,
Dept No: XVII
VS.
WILLIAM GITTERE; ET AL.,
NOTICE OF ENTRY OF FINDINGS OF FACT,
Respondent, CONCLUSIONS OF LAW AND ORDER

PLEASE TAKE NOTICE that on October 8, 2021, the court entered a decision or order in this matter, a
true and correct copy of which is attached to this notice.

You may appeal to the Supreme Court from the decision or order of this court. If you wish to appeal, you
must file a notice of appeal with the clerk of this court within thirty-three (33) days after the date this notice is mailed

to you. This notice was mailed on October 11, 2021.

STEVEN D. GRIERSON, CLERK OF THE COURT

/s/ Heather Ungermann
Heather Ungermann, Deputy Clerk

CERTIFICATE OF E-SERVICE / MAILING

I hereby certify that on this 11 day of October 2021, I served a copy of this Notice of Entry on the
following:

M By e-mail:
Clark County District Attorney’s Office
Attorney General’s Office — Appellate Division-

M The United States mail addressed as follows:

Donte Johnson # 66858 Rene L. Valladares,
P.O. Box 1989 Federal Public Defender
Ely, NV 89301 411 E. Bonneville, Ste. 250

Las Vegas, NV 89101

/s/ Heather Ungermann
Heather Ungermann, Deputy Clerk

Case Number: A-19-789336-W

AA12358
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Electronically Filed
10/08/2021 7:44 AM

FFCO

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565
ALEXANDER CHEN

Chief Deputy District Attorney
Nevada Bar #0010539

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

CASE NO: A-19-789336-W /
-VS- 98-C-153154-1

DONTE JOHNSON,
#1586283 DEPT NO: VI

Defendant..

FINDINGS OF FACT, CONCLUSIONS OF
LAW AND ORDER

DATE OF HEARING: FEBRUARY 13, 2020
TIME OF HEARING: 9:30 AM

THIS CAUSE having come on for hearing before the Honorable JACQUELINE
BLUTH, District Judge, on the 13th day of February, 2020, the Petitioner not being present
but represented by the Federal Public Defender’s Office, by and through RANDOLPH
FIEDLER and ELISE HENDERSON, the Respondent being represented by STEVEN B.
WOLFSON, Clark County District Attorney, by and through ALEXANDER CHEN, Chief
Deputy District Attorney, and the Court having considered the matter, including briefs,
transcripts, arguments of counsel, and documents on file herein, now therefore, the Court
makes the following findings of fact and conclusions of law:

1
//
/1

Statistically closed: USJR - CV - Other Manner of Disposition (USJRO|

AA12359
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