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District Court, Clark

County (Oct. 9, 2000)
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Case No. 153154, District
Court, Clark County (June
1, 2011)

02/13/2019

27

6592-6627

32.
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Case No. 153154, District
Court, Clark County (Aug.
22, 2011)

02/13/2019
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2014)

02/13/2019

28

6786—6793

34.
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35.
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2014)
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Jan. 9, 2015

02/13/2019

28

6822-6973

38.

Findings of Fact and
Conclusions of Law), State
v. Johnson, Case No.
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7079-7091

46.

Las Vegas Metropolitan
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Statement of Ace Rayburn
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Statement of Brian
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Police Dept., Voluntary
Statement of Terrell
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Statement of Todd
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17, 1998)

02/13/2019

30

7285-7338

4.

Las Vegas Metropolitan
Police Dept., Voluntary
Statement of Ace
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95.

Testimony of Todd
Armstrong, State of
Nevada v. Celis, Justice
Court, Clark County,
Nevada Case No. 1699-
98FM (Jan. 21, 1999)

02/13/2019

30-31

7359-7544
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Trial Transcript (Volume
V), State v. Smith ,
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7545—7675
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Trial Transcript (Volume
XVI-AM), State v. Smith ,
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71676—7824
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Motion to Permit DNA
Testing of Cigarette Butt
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V1), State v. Young,
District Court, Clark

County, Nevada, Case No.
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Interview of Charla Severs
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32
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County, Nevada Case No.
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32-33
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62.

Opposition to Videotape
Deposition of Charla
Severs, State v. Johnson ,
District Court, Clark

02/13/2019
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8005-8050
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County, Nevada Case No.
C153154 (Oct. 6, 1999)

63.

Transcript of Video
Deposition of Charla
Severs (Filed Under Seal),
State v. Johnson , District
Court, Clark County,

Nevada Case No. C153154

(Oct. 6, 1999)

02/13/2019
SEALED
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8051-8160

64.

Cellmark Report of
Laboratory Examination
(Nov. 17, 1999)

02/13/2019
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65.

Motion for Change of
Venue, State v. Johnson ,
District Court, Clark
County, Nevada Case No.
C153154 (Nov. 29, 1999)

02/13/2019
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66.

Records from the
California Youth
Authority Redacted

02/13/2019

33-34

8292-8429

67.

Jury Instructions (Guilt
Phase), State v. Johnson,
District Court, Clark

County, Nevada Case No.

C153154 (June 8, 2000)

02/13/2019

34

8430-8496

68.

Verdict Forms (Guilt
Phase), State v. Johnson,
District Court, Clark
County, Nevada Case No.
C153154 (June 9, 2000)

02/13/2019

34

8497-8503

69.

Special Verdict, State v.
Johnson, District Court,
Clark County, Nevada
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15, 2000)

02/13/2019

34
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70.
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02/13/2019

34

8507-8509
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71.

Amended Notice of
Evidence Supporting
Aggravating
Circumstances, State v.
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Case No. C153154
(Mar. 17, 2004)

02/13/2019
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72.

Second Amended Notice of
Evidence Supporting
Aggravating
Circumstances, State v.
Johnson, District Court,
Clark County, Nevada
Case No. C153154 (Apr. 6,
2004)

02/13/2019
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8519-8527

73.

Opposition to Second
Amended Notice of
Evidence Supporting
Aggravating
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Johnson, District Court,
Clark County, Nevada
Case No. C153154 (Apr.
20, 2004)

02/13/2019

34

8528-8592

74.

Reply to Opposition to
Notice of Evidence
Supporting Aggravating
Circumstances, State v.
Johnson, District Court,
Clark County, Nevada
Case No. C153154 (Apr.
26, 2004)

02/13/2019

34-35

8593-8621

75.

Jury Instructions (Penalty
Phase 3), State v. Johnson,
District Court, Clark

02/13/2019
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8622-8639
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County, Nevada Case No.
C153154 (Apr. 28, 2005)

76.

Petition for rehearing,
Johnson v. State, Nevada
Supreme Court, Case No.
45456 (Mar. 27, 2007)

02/13/2019

35

8640-8652
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John L. Smith, Mabey
takes heat for attending
his patients instead of the
Inauguration , Las Vegas
Review-Journal (Jan. 5,
2007)

02/13/2019

35
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78.

Sam Skolnik, Judge out of
order, ethics claims say ,
Las Vegas Sun (Apr. 27,
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02/13/2019

35

8657-8660

79.

EM 110 - Execution
Procedure_Redacted (Nov.
7,2017)

02/13/2019

35
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80.

Nevada v. Baldonado ,
Justice Court, Clark
County, Nevada Case No.
04FH2573X (Mar. 30,
2004)

02/13/2019

35
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81.

Birth Certificate John
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02/13/2019

35

8699-8700

82.

Declaration of Eloise Kline
(Nov. 19, 2016)

02/13/2019

35
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83.

Jury Questionnaire
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02/13/2019

35

8705-8727

84.
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02/13/2019

35-36

8728-8900
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Media Jury Questionnaire
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36
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86.

News Articles
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3637

9026-9296
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87. State’s Exhibit 63 — Photo | 02/13/2019 37 9297-9299
88. State’s Exhibit 64 — Photo | 02/13/2019 37 9300-9302
89. State’s Exhibit 65 — Photo | 02/13/2019 37 9303-9305
90. State’s Exhibit 66 — Photo | 02/13/2019 37 9306—9308
91. State’s Exhibit 67 — Photo | 02/13/2019 37 9309-9311
92. State’s Exhibit 69 — Photo | 02/13/2019 37 9312-9314
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97. State’s Exhibit 79 — Photo | 02/13/2019 37 9327-9329
98. State’s Exhibit 80 — Photo | 02/13/2019 37 93309332
99. State’s Exhibit 81 — Photo |02/13/2019 37 9333-9335
100. State’'s Exhibit 82 — Photo | 02/13/2019 37 9336—9338
101. State’s Exhibit 86 — Photo | 02/13/2019 37 9339-9341
102. State’s Exhibit 89 — Photo | 02/13/2019 37 9342-9344
103. State’s Exhibit 92 — Photo | 02/13/2019 37 0345-9347
104. State’s Exhibit 113 — Photo | 02/13/2019 37 9348-9350
105. State’s Exhibit 116 — Photo | 02/13/2019 37 9351-9353
106. State’s Exhibit 120 — Photo | 02/13/2019 37 9354-9356
107. State’s Exhibit 125 — Photo | 02/13/2019 37 9357-9359
108. State’s Exhibit 130 — Photo | 02/13/2019 38 9360-9362
109. State’s Exhibit 134 — Photo | 02/13/2019 38 9363-9365
110. State’s Exhibit 137 — Photo | 02/13/2019 38 9366—9368
111. State’s Exhibit 145 — Photo | 02/13/2019 38 93699371
112. State’s Exhibit 146 — Photo | 02/13/2019 38 9372-9374
113. State’s Exhibit 148 — Photo | 02/13/2019 38 9375-9377
114. State’s Exhibit 151 — Photo | 02/13/2019 38 9378-9380
115. State’s Exhibit 180 — Photo | 02/13/2019 38 9381-9384
116. State’s Exhibit 181 — Photo | 02/13/2019 38 9385-9388
117. State’s Exhibit 216 - 02/13/2019 38 9389-9403
Probation Officer's Report -
Juvenile Redacted
118. State’s Exhibit 217 - 02/13/2019 38 9404-9420

Probation Officer’s
Report_Redacted
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119.

State’s Exhibit 221 — Photo

02/13/2019

38

9421-9423

120.

State’s Exhibit 222 — Photo

02/13/2019

38

9424-9426

121.

State’s Exhibit 256

02/13/2019

38

9427-9490

122.

Las Vegas Metropolitan
Police Dept. Crime Scene
Report (Aug. 14, 1998)

02/13/2019

38

9491-9499

123.

VCR at Terra Linda

02/13/2019

38

9500-9501

124.

VCR Remote Control
Buying Guide

02/13/2019

38
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125.

Jury Instructions ( Penalty
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District Court, Clark
County, Nevada Case No.
C153154 (May 4, 2005)

02/13/2019

38
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126.

Motion to Bifurcate
Penalty Phase, State v.
Johnson, District Court,
Clark County, Nevada
Case No. C153154 (Apr.
27, 2004)

02/13/2019

38

9520-9525

127.

Motion to Reconsider
Request to Bifurcate
Penalty Phase, State v.
Johnson, District Court,
Clark County, Nevada
Case No. C153154 (Apr.
11, 2005)

02/13/2019

38

9526-9532

128.

Special Verdicts ( Penalty
Phase 3), State v. Johnson,
District Court, Clark
County, Nevada Case No.
C153154 (Apr. 28, 2005)

02/13/2019

38

9533-9544

129.

Verdict (Penalty Phase 3),
State v. Johnson, District
Court, Clark County,
Nevada Case No. C153154
(May 5, 2005)

02/13/2019

38

9545-9549
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130. Declaration of Arthur Cain | 02/13/2019 38 9550-9552
(Oct. 29, 2018)

131. Declaration of Deborah 02/13/2019 38 9553-9555
White (Oct. 27, 2018)

132. Declaration of Douglas 02/13/2019 38 95569558
McGhee (Oct. 28, 2018)

133. Declaration of Elizabeth 02/13/2019 38 9559-9560
Blanding (Oct. 29, 2018)

134. Declaration of Jesse 02/13/2019 38 9561-9562
Drumgole (Oct. 27, 2018)

135. Declaration of Johnnisha 02/13/2019 38 9563-9566
Zamora (Oct. 28, 2018)

136. Declaration of Johnny 02/13/2019 38 9567-9570
White (Oct. 26, 2018)

137. Declaration of Keonna 02/13/2019 38 9571-9573
Bryant (Oct. 30, 2018)

138. Declaration of Lolita 02/13/2019 38 9574-9576
Edwards (Oct. 30, 2018)

139. Declaration of Loma White |02/13/2019 38 9577-9579
(Oct. 31, 2018)

140. Declaration of Moises 02/13/2019 38 95809582
Zamora (Oct. 28, 2018)

141. Declaration of Vonjelique 02/13/2019 38 9583-9585
Johnson (Oct. 28, 2018)

142. Los Angeles Dept. of Child | 02/13/2019| 38-39 9586-9831
& Family
Services Redacted

143. Psychological Evaluation of | 02/13/2019 39 0832-9841
Donte Johnson by Myla H.
Young, Ph.D. (June 6,
2000)

144. Psychological Evaluation of | 02/13/2019 39 9842-9845

Eunice Cain (Apr. 25,
1988)
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145.

Psychological Evaluation of
John White by Harold
Kates (Dec. 28, 1993)

02/13/2019

39-40

9846-9862

146.

Student Report for John
White

02/13/2019

40

9863-9867

147.

School Records for
Eunnisha White Redated

02/13/2019

40

98689872

148.

High School Transcript for
John White Redacted

02/13/2019

40

9873-9874

149.

School Record for John
White Redacted

02/13/2019

40

98759878

150.

Certified Copy SSA
Records_Eunice
Cain_Redacted

02/13/2019

40

9879-9957

151.

Declaration of Robin Pierce
(Dec. 16, 2018)

02/13/2019

40

9958-9961

152.

California Department of
Corrections
Records_Redacted (Apr. 25,
2000)

02/13/2019

40

9962-10060

153.

Letter from Maxine Miller
to Lisa Calandro re
forensic lab report (Apr.
13, 1999)

02/13/2019

40

10061-10077

154.

Letter from Lisa Calandro
Forensic Analytical to
Maxine Miller (Apr. 20,
1994)

02/13/2019

40

10078-10080

155.

Memorandum re call with
Richard Good (Apr. 29,
1999)

02/13/2019

40

10081-10082

156.

Letter from Maxine Miller
to Berch Henry at Metro
DNA Lab (May 7, 1999)

02/13/2019

40

10083-10086

157.

Letter from Maxine Miller
to Richard Good (May 10,
1999)

02/13/2019

40

10087-10092
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158.

Letter from Maxine Miller
to Tom Wahl (May 26 ,
1999)

02/13/2019

40

10093-10098

159.

Stipulation and Order,
State v. Johnson , District
Court, Clark County,
Nevada Case No. C153154
(June 8, 1999)

02/13/2019

40

10099-10101

160.

Stipulation and Order,
State v. Johnson , District
Court, Clark County,
Nevada Case No. C153154,
(June 14, 1999)

02/13/2019

40

10102-10105

161.

Letter from Maxine Miller
to Larry Simms (July 12,
1999)

02/13/2019

40-41

10106-10110

162.

Stipulation and Order,
State v. Johnson, District
Court, Clark County,
Nevada Case No. C153154
(Dec. 22, 1999)

02/13/2019

41

10111-10113

163.

Letter from Maxine Miller
to Nadine LNU re bullet
fragments (Mar. 20, 2000)

02/13/2019

41

10114-10118

164.

Memorandum (Dec. 10,
1999)

02/13/2019

41

10119-10121

165.

Forensic Analytical
Bloodstain Pattern
Interpretation (June 1,
2000)

02/13/2019

41

10122-10136

166.

Trial Transcript ( Volume
lll), State v. Young,
District Court, Clark
County, Nevada, Case No.
C153461 (Sep. 7, 1999)

02/13/2019

41

10137-10215

167.

Trial Transcript ( Volume
VII), State v. Young,

02/13/2019

41

10216-10332
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District Court, Clark
County, Nevada, Case No.
C153461 (Sep. 13, 1999)

168.

National Research Council,
Strengthening Forensic
Science in the United
States: A Path Forward
Washington, D.C.: The
National Academies Press
(2009)

02/13/2019

41

10333-10340

169.

Las Vegas Metropolitan
Police Dept. Forensic Lab
Report of Examination
(Sep. 26, 1998)

02/13/2019

41

10341-10343

170.

Todd Armstrong juvenile
records Redacted

02/13/2019

41-42

10344-10366

171.

Handwritten notes on
Pants

02/13/2019

42

10367-10368

172.

Declaration of Cassondrus
Ragsdale (Dec. 16, 2018)

02/13/2019

42

10369-10371

173.

Report of Dr. Kate
Glywasky ( Dec. 19, 2018)

02/13/2019

42

10372-10375

174.

Curriculum Vitae of Dr.
Kate Glywasky

02/13/2019

42

10376-10384

175.

Report of Deborah Davis,
Ph.D. (Dec. 18, 2018)

02/13/2019

42

10385-10435

176.

Curriculum Vitae of
Deborah Davis, Ph.D.

02/13/2019

42

10436-10462

177.

Report of T. Paulette
Sutton, Associate
Professor, Clinical
Laboratory Sciences (Dec.
18, 2018)

02/13/2019

42

10463-10472

178.

Curriculum Vitae of T.
Paulette Sutton

02/13/2019

42

10473-10486
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179.

Report of Matthew Marvin,
Certified Latent Print
Examiner ( Dec. 18, 2018)

02/13/2019

42

10487-10494

180.

Curriculum Vitae of
Matthew Marvin

02/13/2019

42

10495-10501

181.

Trial Transcript ( Volume
V), State v. Smith , District
Court, Clark County,
Nevada Case No. C153624
(June 16, 1999)

02/13/2019

42-43

10502-10614

182.

Trial Transcript ( Volume
V1), State v. Smith ,
District Court, Clark
County, Nevada Case No.
C153624 (June 16, 1999)

02/13/2019

43

10615-10785

183.

Las Vegas Metropolitan
Police Dept. Interview of
Tod Armstrong_Redacted
(Aug. 17, 1998)

02/13/2019

43

10786-10820

184.

Las Vegas Metropolitan
Police Dept. Interview of
Tod Armstrong _Redacted
(Aug. 18, 1998)

02/13/2019

43

10821-10839

185.

Las Vegas Metropolitan
Police Dept. Interview of
Charla Severs_ Redacted
(Aug. 18, 1998)

02/13/2019

4344

10840-10863

186.

Las Vegas Metropolitan
Police Dept. Interview of
Sikia Smith_Redacted
(Aug. 17, 1998)

02/13/2019

44

1086410882

187.

Las Vegas Metropolitan
Police Dept. Interview of
Terrell Young_Redacted
(Sep. 2,1998)

02/13/2019

44

10883-10911

188.

Declaration of Ashley
Warren (Dec. 17, 2018)

02/13/2019

44

10912-10915

18
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PAGE(S)

189.

Declaration of John Young
(Dec. 10, 2018)

02/13/2019

44

10916-10918

190.

Brief of Plaintiffs -
Appellants, Abadurrahman
v. Parker , Tennessee
Supreme Court, Nashville
Division, Case No. M2018-
10385-SC-RDO-CV

02/13/2019

4445

10919-11321

191.

Sandoz’ Inc.’s Motion for
Leave Pursuant to NRAP

29 to Participate as Amicus
Curiae in Support of Real
Parties in Interest, Nevada
v. The Eighth Judicial
Disrict Court of the State

of Nevada, Nevada
Supreme Court, Case No.
76485

02/13/2019

45

11322-11329

192.

Notice of Entry of Order,
Dozier v. State of Nevada ,
District Court, Clark
County, Nevada, Case No.
05C215039

02/13/2019

45

11330-11350

193.

Declaration of Cassondrus
Ragsdale (2018.12.18)

02/13/2019

45

11351-11353

194.

Affidavit of David B.
Waisel, State of Nevada,
District Court, Clark
County, Case No.
05C215039 (Oct. 4, 2018)

02/13/2019

45-46

11354-11371

195.

Declaration of Hans
Weding (Dec. 18, 2018)

02/13/2019

46

11372-11375

196.

Trial Transcript (Volume
IX), State v. Smith ,
District Court, Clark
County, Nevada Case No.
C153624 (June 18, 1999)

02/13/2019

46

11376-11505

19
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197.

Voluntary Statement of
Luis Cabrera (August 14,
1998)

02/13/2019

46

11506-11507

198.

Voluntary Statement of
Jeff Bates

(handwritten) _Redacted
(Aug. 14, 1998)

02/13/2019

46

11508-11510

199.

Voluntary Statement of
Jeff Bates_Redacted (Aug.
14, 1998)

02/13/2019

46

11511-11517

200.

Presentence Investigation
Report, State’s Exhibit
236, State v. Young,
District Court, Clark
County, Nevada Case No.
C153461 Redacted (Sep.
15, 1999)

02/13/2019

46

11518-11531

201.

Presentence Investigation
Report, State’s Exhibit
184, State v. Smith ,
District Court, Clark
County, Nevada Case No.
C153624 Redacted (Sep.
18, 1998)

02/13/2019

46

11532-11540

202.

School Record of Sikia
Smith , Defendant’s Exhibit
J, State v. Smith , District
Court, Clark County,
Nevada (Case No.
C153624)

02/13/2019

46

11541-11542

203.

School Record of Sikia
Smith , Defendant’s Exhibit
K, State v. Smith , District
Court, Clark County,
Nevada (Case No.
C153624)

02/13/2019

46

11543-11544

20
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204.

School Record of Sikia
Smith, Defendant’s Exhibit
L, State v. Smith , District
Court, Clark County,
Nevada (Case No.
C153624)

02/13/2019

46

11545-11546

205.

Competency Evaluation of
Terrell Young by Greg
Harder, Psy.D., Court’s
Exhibit 2, State v. Young,
District Court, Clark
County, Nevada Case No.
C153461 (May 3, 2006)

02/13/2019

46

11547-11550

206.

Competency Evaluation of
Terrell Young by C. Philip
Colosimo, Ph.D., Court’s
Exhibit 3, State v. Young,
District Court, Clark
County, Nevada Case No.
C153461 (May 3, 2006)

02/13/2019

46

11551-11555

207.

Motion and Notice of

Motion in Limine to
Preclude Evidence of Other
Guns Weapons and
Ammunition Not Used in

the Crime, State v.
Johnson, District Court,
Clark County, Nevada

Case No. C153154 (Oct. 19,
1999)

02/13/2019

46

11556-11570

208.

Declaration of Cassondrus
Ragsdale (Dec. 19, 2018)

02/13/2019

46

11571-11575

2009.

Post —Evidentiary Hearing
Supplemental Points and
Authorities, Exhibit A:
Affidavit of Theresa

Knight, State v. Johnson,

02/13/2019

46

11576-11577

21
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District Court, Clark
County, Nevada Case No.
C153154, June 5, 2005

210.

Post —Evidentiary Hearing
Supplemental Points and
Authorities , Exhibit B:
Affidavit of Wilfredo
Mercado, State v. Johnson,
District Court, Clark
County, Nevada Case No.
C153154, June 22, 2005

02/13/2019

46

11578-11579

211.

Genogram of Johnson
Family Tree

02/13/2019

46

11580-11581

212.

Motion in Limine
Regarding Referring to
Victims as “Boys”, State v.
Johnson, District Court,
Clark County, Nevada
Case No. C153154

02/13/2019

46

11582-11585

213.

Declaration of Schaumetta
Minor, (Dec. 18, 2018)

02/13/2019

46

11586-11589

214.

Declaration of Alzora
Jackson (Feb. 11, 2019)

02/13/2019

46

11590-11593

Exhibits in Support of
Petitioner’'s Motion for Leave to
Conduct Discovery

12/13/2019

49

12197-12199

1.

Holloway v. Baldonado |,
No. A498609, Plaintiff's
Opposition to Motion for
Summary Judgment,
District Court of Clark
County, Nevada, filed Aug.
1, 2007

12/13/2019

49

12200-12227

Handwritten letter from
Charla Severs, dated Sep.
27, 1998

12/13/2019

49

12228-12229

22
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Exhibits in Support of Reply to
State’s Response to Petition for
Writ of Habeas Corpus

12/13/2019

a7

11837-11839

215.

Holloway v. Baldonado |,
No. A498609, Plaintiff's
Opposition to Motion for
Summary Judgment,
District Court of Clark
County, Aug. 1, 2007

12/13/2019

47-48

11840-11867

216.

Holloway v. Baldonado |,
No. A498609, Opposition to
Motion for Summary
Judgment Filed by
Defendants Stewart Bell,
David Roger, and Clark
County, District Court of
Clark County, filed Jan.

16, 2008

12/13/2019

48-49

11868-12111

217.

Letter from Charla Severs,
dated Sep. 27, 1998

12/13/2019

49

12112-12113

218.

Decision and Order, State
of Nevada v. Johnson, Case
No. C153154, District

Court of Clark County,

filed Apr. 18, 2000

12/13/2019

49

12114-12120

2109.

State’s Motion to

Disqualify the Honorable
Lee Gates, State of Nevada
v. Johnson, Case No.
C153154, District Court of
Clark County, filed Apr. 4,
2005

12/13/2019

49

12121-12135

220.

Affidavit of the Honorable
Lee A. Gates, State of
Nevada v. Johnson, Case
No. C153154, District

12/13/2019

49

12136-12138

23
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Court of Clark County,
filed Apr. 5, 2005

221. Motion for a New Trial
(Request for Evidentiary
Hearing), State of Nevada
v. Johnson, Case No.
C153154, District Court of
Clark County, filed June

23, 2000

12/13/2019

49

12139-12163

222. Juror Questionnaire of
John Young, State of
Nevada v. Johnson, Case
No. C153154, District
Court of Clark County,

dated May 24, 2000

12/13/2019

49

16124-12186

Findings of Fact, Conclusions of
Law and Order, Johnson v.
Gittere, et al. , Case No. A-19-
789336-W, Clark County
District Court, Nevada

10/08/2021

49

12352-12357

Minute Order (denying
Petitioner’s Post —Conviction
Writ of Habeas Corpus, Motion
for Discovery and Evidentiary
Hearing), Johnson v. Gittere, et
al., Case No. A—19-789336-W,
Clark County District Court,
Nevada

05/15/2019

49

1226412266

Minutes of Motiont o Vacate
Briefing Schedule and Strike
Habeas Petition

07/09/2019

a7

11710

Motion and Notice of Motion for
Evidentiary Hearing,

Johnson v.

12/13/2019

49

12231-12241

24
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Gittere, et al. , Case No. A—19—
789336—-W, Clark County
District Court, Nevada

Motion and Notice to Conduct 12/13/2019 49 12187-12196
Discovery, Johnson v. Gittere, et
al., Case No. A—19-789336-W,
Clark County District Court,
Nevada

Motion for Leave to File Under 02/15/2019 11600-11602
Seal and Notice of Motion

Motion in Limine to Prohibit 11/29/1999 2 302-304
Any References to the First
Phase as the “Guilt Phase”

Motion to Vacate Briefing 05/16/2019 | 46-47 | 11609-11612
Schedule and Strike Habeas
Petition, Johnson v. Gittere, et
al., Case No. A—19-789336-W,
Clark County District Court,
Nevada

Motion to Vacate Briefing 05/23/2019 47 11621-11624
Schedule and Strike Habeas
Petition, Johnson v. Gittere, et
al., Case No. A—19-789336-W,
Clark County District Court,
Nevada

Motion to Withdraw Request to 06/26/2019 47 11708-11709
Strike Petition and to  Withdraw
Request for Petition to be
Stricken as Not Properly Before
the Court), Johnson v. Gittere,
et al., Case No. A-19-789336—

25
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W, Clark County District Court,
Nevada

Notice of Appeal , Johnson v.
Gittere, et al. , Case No. A—19—
789336-W, Clark County
District Court, Nevada

11/10/2021

50

12366-12368

Notice of Entry of Findings of
Fact, Conclusions of Law and
Order, Johnson v. Gittere, et al. ,
Case No. A—19-789336-W,
Clark County District Court,
Nevada

10/11/2021

49-50

12358-12364

Notice of Hearing (on Discovery
Motion), Johnson v. Gittere, et
al., Case No. A—19-789336-W,
Clark County District Court,
Nevada

12/13/2019

49

12330

Notice of Objections to Proposed
Order, Johnson v. Gittere, et al. ,
Case No. A—19-789336-W,
Clark County District Court,
Nevada

02/02/2021

49

12267-12351

Notice of Supplemental Exhibit
223, Johnson v. Gittere, et al.
Case No. A-19-789336-W,
Clark County District Court,
Nevada

02/11/2019

49

11242-12244

223. Declaration of Dayvid J.
Figler, dated Feb. 10, 2020

02/11/2019

49

12245-12247

Opposition to Defendants’
Motion in Limine to Prohibit

12/02/1999

305-306

26
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Any References to the First
Phase as the “Guilt Phase”

Opposition to Motion in Limine
to Preclude Evidence of Other
Guns, Weapons and
Ammunition Not Used in the
Crime

11/04/1999

283-292

Opposition to Motion to Vacate
Briefing Schedule and Strike
Habeas Petition, Johnson v.
Gittere, et al. , Case No. A-19-
789336-W, Clark County
District Court, Nevada

05/28/2019

a7

11625-11628

Petition for Writ of Habeas
Corpus, Johnson v. Gittere, et
al., Case No. A—19-789336-W,
Clark County District Court,
Nevada

02/13/2019

24-25

5752-6129

Post—Evidentiary Hearing
Supplemental Points and
Authorities

06/22/2005

22

5472-5491

Reply to Opposition to Motion to
Vacate Briefing Schedule and
Strike Habeas Petition

06/20/2019

47

11705-11707

Reply to State’s Response to
Petition for Writ of Habeas
Corpus

12/13/2019

a7

11718-11836

State’s Response to Defendant’s
Petition for Writ of Habeas
Corpus (Post—Conviction),

05/29/2019

47

11629-11704

27
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Johnson v. Gittere, et al. , Case
No. A—19-789336—-W, Clark
County District Court, Nevada

Stipulation and Order to Modify
Briefing Schedule, Johnson v.
Gittere, et al., Case No. A-19—
789336-W, Clark County
District Court, Nevada

09/30/2019

47

11711-11714

Stipulation and Order to Modify
Briefing Schedule, Johnson v.
Gittere, et al. , Case No. A-19—
789336-W, Clark County
District Court, Nevada

11/22/2019

a7

11715-11717

Transcript of All Defendant’s
Pending Motions

03/02/2000

416-430

Transcript of Argument to
Admit Evidence of Aggravating
Circumstances

05/03/2004

12

2904-2958

Transcript of Argument:

Petition for Writ of Habeas
Corpus (All Issues Raised in the
Petition and Supplement)

12/01/2011

22-23

5498-5569

Transcript of Arguments

04/28/2004

12

2870-2903

Transcript of Decision:
Procedural Bar and Argument:
Petition for Writ of Habeas
Corpus

07/20/2011

22

5492-5497

Transcript of Defendant’s
Motion for Leave to File Under

02/25/2019

46

11594-11599

28
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Seal, Johnson v. Gittere, et al. ,
Case No. A—19-789336-W,
Clark County District Court,
Nevada

Transcript of Defendant’s

Motion to Reveal the Identity of
Informants and Reveal Any
Benefits, Deals, Promises or
Inducements; Defendant’s
Motion to Compel Disclosure of
Existence and Substance of
Expectations, or Actual Receipt
of Benefits or Preferential
Treatment for Cooperation with
Prosecution; Defendant’s Motion
to Compel the Production of Any
and All Statements of
Defendant; Defendant’s Reply to
Opposition to Motion in Limine
to Preclude Evidence of Other
Guns, Weapons, Ammunition;
Defendant’s Motion in Limine to
Preclude Evidence of Witness
Intimidation

11/18/1999

293-301

Transcript of Evidentiary
Hearing

05/17/2004

12

2959-2989

Transcript of Evidentiary
Hearing

06/14/2005

22

5396-5471

Transcript of Evidentiary
Hearing

04/04/2013

23

5570-5673

Transcript of Evidentiary
Hearing

04/11/2013

23

5674-5677

29




DOCUMENT DATE VOLUME PAGE(S)
Transcript of Evidentiary 06/21/2013 23 5678-5748
Hearing
Transcript of Evidentiary 09/18/2013 | 23-24 5749-5751
Hearing
Transcript of Excerpted 05/17/2004 12 2990-2992
Testimony of Termaine Anthony
Lytle
Transcript of Jury Trial —Day 1 | 06/05/2000 2-4 431-809
(Volume 1)
Transcript of Jury Trial — Day 2 | 06/06/2000 4-5 810-1116
(Volume 1)
Transcript of Jury Trial —Day 3 | 06/07/2000 5-7 1117-1513
(Volume l1I)
Transcript of Jury Trial —Day 4 | 06/08/2000 7-8 1514-1770
(Volume 1V)
Transcript of Jury Trial —Day5 | 06/09/2000 8 1771-1179
(Volume V)
Transcript of Jury Trial — 04/19/2005 | 12-13 2993-3018
Penalty — Day 1 (Volume I) AM
Transcript of Jury Trial — 4/19/20051 13 3019-3176
Penalty — Day 1 (Volume |) PM
Transcript of Jury Trial — 05/02/2005 | 20-21 4791-5065

Penalty — Day 10 (Volume X)

1 This transcript was not filed with the District Court nor is it under seal.

30




DOCUMENT DATE VOLUME PAGE(S)
Transcript of Jury Trial — 05/02/2005 21 5066-5069
Penalty — Day 10 (Volume X) —
Exhibits
Transcript of Jury Trial — 05/03/2005 | 21-22 5070-5266
Penalty — Day 11 (Volume XI)
Transcript of Jury Trial — 05/04/2005 22 5267-5379
Penalty — Day 12 (Volume XIlI)
Transcript of Jury Trial — 05/04/2005 22 5380-5383
Penalty — Day 12 (Volume XIl) -
Deliberations
Transcript of Jury Trial — 05/05/2005 22 5384-5395
Penalty — Day 13 (Volume XIII)
Transcript of Jury Trial — 04/20/2005 13 3177-3201
Penalty — Day 2 (Volume |) AM
Transcript of Jury Trial — 04/20/2005 | 13-14 3202-3281
Penalty — Day 2 (Volume Il) PM
Transcript of Jury Trial — 04/21/2005 | 14-15 3349-3673
Penalty — Day 3 (Volume Ill) PM
Transcript of Jury Trial — 04/21/2005 14 3282-3348
Penalty — Day 3 (Volume Il -A)
AM
Transcript of Jury Trial — 04/22/2005 16 3790-3791
Penalty — Day 4 (Volume 1V) AM
— Amended Cover Page
Transcript of Jury Trial — 04/22/2005 | 15-16 3674-3789

Penalty — Day 4 (Volume 1V) PM

31




DOCUMENT DATE VOLUME PAGE(S)
Transcript of Jury Trial — 04/22/2005 16 3792-3818
Penalty — Day 4 (Volume IV -B)
Transcript of Jury Trial — 04/25/2005 16 3859-3981
Penalty — Day 5 (Volume V) PM
Transcript of Jury Trial — 04/25/2005 16 3819-3858
Penalty — Day 5 (Volume V —-A)
Transcript of Jury Trial — 04/26/2005 | 17-18 4103-4304
Penalty — Day 6 (Volume VI) PM
Transcript of Jury Trial — 04/26/2005 | 16-17 3982-4102
Penalty — Day 6 (Volume VI- A)
PM
Transcript of Jury Trial — 04/27/2005 18 4382-4477
Penalty — Day 7 (Volume VII —
PM)
Transcript of Jury Trial — 04/27/2005 18 4305-4381
Penalty — Day 7 (Volume VII —-A)
Transcript of Jury Trial — 04/28/2005 | 18-19 4478-4543
Penalty — Day 8 (Volume VIII-
C)
Transcript of Jury Trial — 04/29/2005 | 19-20 4544-4790
Penalty — Day 9 (Volume IX)
Transcript of Jury Trial — 06/13/2000 8 1780-1908
Penalty Phase — Day 1 (Volume
1) AM
Transcript of Jury Trial — 06/13/2000 8-9 1909-2068

Penalty Phase — Day 1 (Volume
1) PM
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Transcript of Jury Trial —
Penalty Phase — Day 2 (Volume

1)

06/14/2000

9-10

2069-2379

Transcript of Jury Trial —
Penalty Phase — Day 3 (Volume
V)

06/16/2000

10

2380-2470

Transcript of Material Witness
Charla Severs’ Motion for Own
Recognizance Release

01/18/2000

414415

Transcript of Motion for a New
Trial

07/13/2000

10

2471-2475

Transcript of Petition for Writ of

Habeas Corpus and Setting of 1.

Motion for Leave and 2. Motion
for Evidentiary Hearing,
Johnson v. Gittere, et al. , Case
No. A—-19-789336-W, Clark
County District Court, Nevada

02/13/2020

49

12249-12263

Transcript of Preliminary
Hearing

10/12/1999

260-273

Transcript of State’s Motion to
Permit DNA Testing

09/02/1999

252 - 254

Transcript of State’s Motion to
Videotape the Deposition of
Charla Severs

10/11/1999

255-259

Transcript of Status Check:
Filing of All Motions
(Defendant’s Motion to Reveal

10/21/1999

274-282
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the Identity of Informants and
Reveal Any Benefits, Deals,
Promises or Inducements;
Defendant’s Motion to Compel
Disclosure of Existence and
Substance of Expectations, or
Actual Receipt of Benefits or
Preferential Treatment for
Cooperation with Prosecution;
Defendant’s Motion to Compel
the Production of Any and All
Statements of Defendant; State’s
Motion to Videotape the
Deposition of Charla Severs;
Defendant’s Motion in Limine to
Preclude Evidence of Other
Crimes; Defendant’s Motion to
Reveal the Identity of
Informants and Reveal any
Benefits, Deals’ Defendant’s
Motion to Compel the
Production of any and all
Statements of the Defendant

Transcript of the G rand Jury,
State v. Johnson, Case No.
98C153154, Clark County
District Court, Nevada

09/01/1998

1-2

001-251

Transcript of Three Judge Panel
— Penalty Phase — Day 1
(Volume 1)

07/24/2000

10-11

2476-2713

Transcript of Three Judge Panel
— Penalty Phase — Day 2 and
Verdict (Volume II)

07/26/2000

11-12

2714-2853
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DOCUMENT DATE VOLUME PAGE(S)
Transcript Re: Defendant’s 01/06/2000 2 307-413
Motions
Verdict Forms — Three Judge 7/26/2000 12 2854-2869
Panel
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CERTIFICATE OF SERVICE

| hereby certify that on May 27 , 2022, | electronically filed the
foregoing Appendix with the Nevada Supreme Court by using the
appellate electronic filing system. The following participants in the
case will be served by the electronic filing system
Alexander G. Chen

Chief Deputy District Attorney
Clark County District Attorney’s Office

/s/ Celina Moore

Celina Moore
An employee of the Federal
Public Defender’s Office
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DISTRICT COURT FILED IN OPEN COURT
CLARK COUNTY, NEVADA 9§ g000%1254%

SHIRLEY B. PARRAGU!RRE, CLERK

THE STATE OF NEVADA, By Cawle 1) Qi
Plaintiff, CAROLE D'ALOIA DEPUTY
-vs- Case No. C153154

Dept.No. V
DONTE JOHNSON Docket H

Defendant.

VERDICT
The Jury in the above entitled case, having found the Defendant, DONTE JOHNSON,
Guilty of COUNT XI - MURDER OF THE FIRST DEGREE WITH USE OF A DEADLY
WEAPON, and we, the Three-Judge Panel, having found that the aggravating circumstance or
circumstances outweigh any mitigating circumstance or circumstances impose a sentence of,
A definite term of 100 years imprisonment, with eligibility for parole beginning
when a minimum of 40 years has served,
_ Life in Nevada State Prison With the Possibility of Parole.
Life in Nevada State Prison Without the Possibility of Parole.
—7L Death.

DATED at Las Vegas, Nevada, this %day of July, 2000

/
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DISTRICT COURT FILED IN OPEN COURT
CLARK COUNTY, NEVADA o 35{?’5\0
SHIRLEY T, PARRAGUIRRE, CLERK
THE STATE OF NEVADA, QM e 0 Ol st
Plaintiff, CAROLE D’ALOIA DEPUTIY
-V§- Case No. C153154
Dept. No. V
DONTE JOHNSON Docket H
Defendant.
VERDICT

The Jury in the above entitled case, having found the Defendant, DONTE JOHNSON,
Guilty of COUNT XII - MURDER OF THE FIRST DEGREE WITH USE OF A DEADLY
WEAPON, and we, the Three-Judge Panel, having found that the aggravating circumstance or
circumstances outweigh any mitigating circumstance or circumstances impose a sentence of,

_ A definite term of 100 years imprisonment, with eligibility for parole beginning

when a minimum of 40 years has served,

_ Life in Nevada State Prison With the Possibility of Parole.

Life in Nevada State Prison Without the Possibility of Parole.

z Death.

DATED at Las Vegas, Nevada, thls day of July, 2000
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SHIRLEY B. PARHAGUIRRE, CLER
THE STATE OF NEVADA, BY ( / ' '
Plaintiff, | CAROLE D'ALOIA  DEPUT
-Vs- Case No. C153154
Dept. No. V
DONTE JOHNSON Docket H
Defendant.
VERDICT

The Jury in the above entitled case, having found the Defendant, DONTE JOHNSON,
Guilty of COUNT XIII - MURDER OF THE FIRST DEGREE WITH USE OF A DEADLY
WEAPON and we, the Three-Judge Panel, having found that the aggravating circumstance or
circumstances outweigh any mitigating circumstance or circumstances impose a sentence of,

A definite term of 100 years imprisonment, with eligibility for parole beginning

when a minimum of 40 years has served,

___ Life in Nevada State Prison With the Possibility of Parole.

Life in Nevada State Prison Without the Possibility of Parole.

1 Death. |

DATED at Las Vegas, Nevada, this éday of July, 2000 /
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. SHIZZZ:& PAHRAGUIRRE GLEH

s THE STATE OF NEVADA,

] Plaintiff, CAHOLE D’ ALU'A DEPUT‘Y

-Vs- Case No. C153154

7 Dept. No. V

g DONTE JOHNSON Docket H

9

Defendant.
10
11
1 VERDICT
3 The Jury in the above entitled case, having found the Defendant, DONTE JOHNSON,
4 Guilty of COUNT XIV - MURDER OF THE FIRST DEGREE WITH USE OF A DEADLY
s WEAPON, and we, the Three-Judge Panel, having found that the aggravating circumstance or
16 circumstances outweigh any mitigating circumstance or circumstances impose a sentence of,
17 A definite term of 100 years imprisonment, with eligibility for parole beginning
8 when a minimum of 40 years has served,
19 Life in Nevada State Prison With the Possibility of Parole.
20 Life in Nevada State Prison Without the Possibility of Parole.
Death.

21
22

3 DATED at Las Vegas, Nevada, this}% day of July, 2000
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DISTRICT COURT
CLARK COUNTY, NEVADA FILED IN OPEN COU)m];

Jur 26 2000 c1:2s
THE STATE OF NEVADA, SHIRLEY B. PARRAGUIRRE CLEH

Plaintiff, 0{1 IO Qm
CAROLE D’ALOIA  DEPUTY

~V§- Case No. C153154
Dept. No. V
DONTE JOHNSON Docket H
Defendant.
SPECIAL
VERDICT

The Jury in the above entitled case, having found the Defendant, DONTE JOHNSON,
Guilty of COUNT XI - MURDER OF THE FIRST DEGREE WITH USE OF A DEADLY
WEAPON, and we, the Three-Judge Panel, designate that the aggravating circumstance or

circumstances which have been checked below have been established beyond a reasonable

doubt

JZ The murder was committed while the person was engaged, alone or with
others, in the commission of or an attempt to commit or flight after
committing or attempting to commit, any robbery, arson in the first degree,
burglary, invasion of the home or kidnaping in the first degree, and the
‘person charged:
(a) Killed or attempted to kill the person murdered;
(b) Knew or had reason to know that life would be taken or lethal force
used.
The murder was committed to avoid or prevent a lawful arrest or to effect

an escape from custody.
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\/ The defendant has, in the immediate proceeding, been convicted of more
than one offense of murder in the first or second degree. For the purposes
of this subsection, a person shall be deemed to have been convicted of a
murder at the time the jury verdict of guilt is rendered or upon

pronouncement of guilt by a judge or judges sitting without a jury.

DATED at Las Vegas, Nevada, this ﬁ}iww
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SHIRLEY B. PARRAGUIRRE, CLERK
THE STATE OF NEVADA, BY CM u’u 0 i
Plaintiff, CAROLE D'ALOIA DEPUTY
Vs~ Case No. C153154
Dept. No. V
DONTE JOHNSON Docket H
Defendant.
SPECIAL
VERDICT

The Jury in the above entitled case, having found the Defendant, DONTE JOHNSON,
Guilty of COUNT XII - MURDER OF THE FIRST DEGREE WITH USE OF A DEADLY
WEAPON, and we, the Three-Judge Panel, designate that the mitigating circumstance or
circumstances which have been checked below have been established.

The murder was committed while the Defendant was under the influence of
extreme mental or emotional disturbance,

The Defendant was an accomplice in a murder committed by another person and
his participation in the murder was relatively minor,

The Defendant acted under duress or under the domination of another person,

The youth of the Defendant at the time of the crime.
Any other mitigating circumstances A ol I/ é/ < LA// 6/ J 2 D(/

DATED at Las Vegas, Nevada, this % /
WYV ey T
D O leEss
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CLARK COUNTY, NEVApf_Jm 26 2000¢ 12579
8t II‘*\CILEY B. PARRAGUIRRE, CLERK
% \
gy Canrle D' et
THE STATE OF NEVADA, -
CAROLE D°ALOIA DEPU]
Plaintiff,
-vs- Case No. C153154
Dept. No. V
DONTE JOHNSON Docket H
Defendant.
SPECIAL
VERDICT

The Jury in the above entitled case, having found the Defendant, DONTE JOHNSON,
Guilty of COUNT XIII - MURDER OF THE FIRST DEGREE WITH USE OF A DEADLY
WEAPON, and we, the Three-Judge Panel, designate that the mitigating circumstance or
circumstances which have been checked below have been established. |

_ The murder was committed while the Defendant was under the influence of

extreme mental or emotional disturbance.

____ The Defendant was an accomplice in a murder committed by another person and

his participation in the murder was relatively minor,

The Defendant acted under duress or under the domination of another person.
L_/ / The youth of the Defendant at the time of the crime.

Any other mitigating circumstances Z o ri élﬁ) C/A/ / f/ é ?;%

DATED at Las Vegas, Nevada, this_2¢__ day of July, 2000.
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DISTRICT COURT FILED IN OPEN COURT
CLARK COUNTY,NEVADA ¢ 96 700 erastag

SHIESEY B. PARRAGUIRRE, CLERK

THE STATE OF NEVADA, ay Cousle 10\ (Lin
-Vs- Case No. C153154

Dept. No. V
DONTE JOHNSON Docket H

Defendant.

The Jury in the above entitled case, having found the Defendant, DONTE JOHNSON,
Guilty of COUNT XIV - MURDER OF THE FIRST DEGREE WITH USE OF A DEADLY
WEAPON, and we, the Three-Judge Panel, designate that the aggravating circumstance or
circumstances which have been checked below have been established beyond a reasonable
doubt.

The murder was committed while the person was engaged, alone or with
others, in the commission of or an attempt to commit or flight after
committing or attempting to commit, any robbery, arson in the first degree,
burglary, invasion of the home or kidnaping in the first degree, and the
person charged:

(a) Killed or attempted to kill the person murdered,

(b) Knew or had reason to know that life would be taken or lethal force
used. |

The murder was committed to avoid or prevent a lawful arrest or to effect

an escape from custody.
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'\/ The defendant has, in the immediate proceeding, been convicted of more
than one offense of murder in the first or second degree. For the purposes
of this subsection, a person shall be deemed to have been convicted of a

murder at the time the jury verdict of guilt is rendered or upon

pronouncement of guilt by a judge or judges sitting without a jury.

DATED at Las Vegas, Nevada, this Wul% 2000
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THE STATE OF NEVADA, CAROLE D'ALOIA DEPU
Plaintiff,
-V§- _ Case No. C153154
Dept. No. V
DONTE JOHNSON Docket H
Defendant,
SPECIAL
VERDICT

The Jury in the above entitled case, having found the Defendant, DONTE JOHNSON,
Guilty of COUNT XI - MURDER OF THE FIRST DEGREE WITH USE OF A DEADLY
WEAPON, and we, the Three-Judge Panel, designate that the mitigating circumstance or
circumstances which have been checked below have been established.

_ The murder was committed while the Defendant was under the influence of

extreme mental or emotional disturbance.

The Defendant was an accomplice in a murder committed by another person and
his participation in the murder was relatively minor.

The Defendant acted under duress or under the domination of another person.

The youth of the Defendant at the time of the crime.

;; Any other mitigating circumstances A or( /Z)/ & CK 1/4/ / 2 0/ ‘

DATED at Las Vegas, Nevada, this Z‘J’ day of July, 2000.
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SHIRLEY B. PAHHAG!J[RRE, CLERK

THE STATE OF NEVADJ?&, | BY mm O \ ]’ !
Plaintiff, CAROLE D'ALOIA DEPUTY

-V§- Case No, C153154
Dept. No. V
DONTE JOHNSON . Docket H

Defendant.

The Jury in the above entitled case, having found the Defendant, DONTE JOHNSON,
Guilty of COUNT XII - MURDER OF THE FIRST DEGREE WITH USE OF A DEADLY
WEAPON, and we, the Three-Judge Panel, designate that the aggravating circumstance or

circumstances which have been checked below have been established beyond a reasonable

doubt. l

The murder was committed while the person was engaged, alone or with
others, in the commission of or an attempt to commit or flight after
committing or attempting to commit, any robbery, arson in the first degree,
burglary, invasion of the home or kidnaping in the first degree, and the
person charged:
(a) Killed or attempted to kill the person murdered;
(b) Knew or had reason to know that life would be taken or lethal force
used.
The murder was committed to avoid or prevent a lawful arrest or to effect

an escape from custody,

=

AA02865




o o ~1 Nt B W N

[T S T = T < T v T (O S O T T o R e o e R S e B ol e S
00 -~ O WL R W N = O W e~y R W - O

. . 1 ' 1

L The defendant has, in the immediate proceeding, been convicted of more
than one offense of murder in the first or second degree. For the purposes
of this subsection, a person shall be deemed to have been convicted of a
murder at the time the jury verdict of guilt is rendered or upon

pronouncement of guilt by a judge or judges sitting without a jury.

DATED at Las Vegas, Nevada, this lw’)iay f July, 2000.
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DISTRICT COURT
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SHIRLEY B. PARRAGUIRRE, CLERK

THE STATE OF NEVADA,

gy (ale 0 Qb

Plaintiff, CAROLE D'ALOIA  DEPUT

-V§- Case No. C153154
Dept. No. V
DONTE JOHNSON Docket H

Defendant.

The Jury in the above entitled case, having found the Defendant, DONTE JOHNSON,
Guilty of COUNT XIII - MURDER OF THE FIRST DEGREE WITH USE OF A DEADLY
WEAPON, and we, the Three-Judge Panel, designate that the aggravating circumstance or
circumstances which have been checked below have been established beyond a reasonable
doubt.

The murder was committed while the person was engaged, alone or with
others, in the commission of or an attempt to commit or flight after
committing or attempting to commit, any robbery, arson in the first degree,
burglary, invasion of the home or kidnaping ih the first degree, and the
person charged:

(a) Killed or attempted to kill the person murdered;

(b) Knew or had reason to know that life would be taken or lethal force
used.

The murder was committed to avoid or prevent a lawful arrest or to effect

an escape from custody.
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The defendant has, in the immediate proceeding, been convicted of more
than one offense of murder in the first or second degree. For the purposes
of this subsection, a person shall be deemed to have been convicted of a
murder at the time the jury verdict of guilt is rendered or upon

pronouncement of guilt by a judge or judges sitting without a jury.

DATED at Las Vegas, Nevada, this 24 j}f(uly, 2000.
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| SHIRLEY B. PARRAGUIRRE, CLERK
THE STATE OF NEVADA, BY ULLLL
Plaintiff, ALOIA  DEPUTY
~V§~ Case No. C153154
Dept. No. V
DONTE JOHNSON Docket H
Defendant.
SPECIAL
VERDICT

The Jury in the above entitled case, having found the Defendant, DONTE JOHNSON,
Guilty of COUNT XIV - MURDER OF THE FIRST DEGREE WITH USE OF A DEADLY
WEAPON, and we, the Three-Judge Panel, designate that the mitigating circumstance or
circumstances which have been checked below have been established.

The murder was committed while the Defendant was under the influence of
extreme mental or emotional disturbance.

The Defendant was an accomplice in a murder committed by another person and
his participation in the murder was relatively minor.

The Defendant acted under duress or under the domination of another person.

I The youth of the Defendant at the time of the crime.

A\v‘L Any other mitigating circumstances ,%f i }LL OL)T/‘/ Z D’W/

DATED at Las Vegas, Nevada, this 2.6 day of July, 2000.
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LAS VEGAS, CLARK COUNTY, NV, WED., APRIL 28, 2004
9:45 a.m.
-000-

PROCEZEDTWNGS

THE COURT: Ms. Jackson.

MS. JACKSON: Good morning. We're
here on the Johnson matter. We're prepared to go
forward.

THE COURT: All right.

MS8. JACKSON: Mr. Bret Whipple from
our office is co-counsel. He's present. May
Mr. Johnson come down, Your Heonor?

THE COURT: Fine. All right.
Proceed.

MS. JACKSON: Your Honor, if I may
suggest to the Court 1f we could argue each
proposed aggravator in the same manner and fashion
as the State set them forth, would that be
appropriate?

THE COURT: That's fine. However you
want to do it.

MS, JACKSON: All right. As to the
first item the State sets forth the statements
basically 1 and 2 are the same, the two

codefendants in this case Terrell Young and Sikia

CHERYL GARDNER, RPR-RMR, CCR 230
(702) 258-0517 babyboyl@lvcm.com
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Smith. It appears that we're on the same page in
reviewing.their response,

They concede that unless these
individuals were to take the stand and testify,
that their statements would not come in except for
impeachment purposes and that would be the law
pursuant to Bruton versus -- the Bruton versus
United States 391 U.S. 123, 1968 and as well as
Lord versus State, 107 Nevada 28, so I don't think
we have a real issue as to 1 aﬁd 2, Your Honor.

THE COURT: Is that correct?

MR. STANTON: That's correct, Your
Honor. David Stanton on behalf of the State. I
would just add one additional thing because it is
relevant to some of the other arguments down the
road that is that we are gpecifically and formally
withdrawing the State's pursuing the enumerated
aggravator of 200.033, that is that the defendant
committed these four murders Xnowingly creating a
great risk of death to more than cone person.

THE COURT: All right. That's fine.
And the other issue before -- I'll grant the motion
on that. All right?

All right. What's the next one?

MS. JACKSON: No. 3 we've already

CHERYL GARDNER, RPR-RMR, CCR 230
(702) 258-0517 babyboyl@lvcm.com
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talked about Sikia Smith and Terrell Young and
esgentially that No. 3 talks about the testimony.
I don't know that there was any prior testimony so
our response would be the same. They set that one
out separately so I addressed it separately.

MR. STANTON: That's correct, Your
Honor. Once again the State's in essence in
agreement, and to clarify the State's position, we
will not seek to use the prior statements of
Mr. Young or Mr. Smith absent their testimony for
purposes of impeachment.

THE COURT: ©Okay. That will be the
order. The next one.

MS. JACKSON: No. 4, Your Honor, again
they concede and Mr. Stanton has put on the record
this morning that the aggravator as far as c¢reating
a great risk of death to more than one person has
been stricken or never actually was filed in their
amended notice and then my guestion is because of
that being the case, why then would they still want
to put her on?

THE COURT: Who?

MS. JACKSON: Ms. Fletcher.

THE COURT: Actually you have

Ms. Fletcher, you have Ms. Norman and Mr. Horn.

CHERYL GARDNER, RPR-RMR, CCR 230
(702) 258-0517 babyboyl@lvcm. com

Docket 83796 Document 2%9;0%33
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MS. JACKSON: That's right.
THE COURT: I suspect they could
testify to the things at the crime scene. That's

what's normally testified to except to you
objecting to them testifying to it because it would
show it was presenting a risk of harm to more than
one person.

MS. JACKSON: Yeah, and they've
already conceded that.

MR. STANTON: Correct. Items 4, 5,
and 6 regarding crime scene analysts once again we
would not be pursuing 200.033(3) ag an enumerated
aggravator, however as the Court has indicated,
those three witnesses have direct relevant
testimony to issues.

THE COURT: Right.

MR. STANTON: That's certainly at
issue.

MS. JACKSON: Your Honor, we'wve
already -- the State has already moved and the
Court has ordered that in order for this jury to be
made aware of the first phase proceedings that
we're going to read into the record what happened
in the firsgst phase. I know that these three

technicians testified at the trial. They will have

CHERYL GARDNER, RPR-RMR, CCR 230
(702) 258-0517 babyboyl@lvcm.com
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heard that testimony. They'd simply get up in the
penalty phase and repeat it.

THE COURT: I don't know what they're

going to say. I'm not going to rule on that
because I don't know. They're not going to talk
about greater risk of harm. That's not in there

and what else I don't know so that's not gomething
I'll rule on. All right,. What's the next one?

MS. JACKSON: That takes care of 4, 5,

and 6. The next area, Your Honor, 1s the wvictim
impact. Your Honor, and just before we begin
argument on that -- well, actually this is

argument, one of the things that I set forth in my

opposition -- and I gave the Court a copy of the
transcript -- Judge Sobel ruled on this issue
before.

So this 1s a court of equal
jurisdiction, however I think that under the
Doctrine of stare decigis which I cited in my brief
according to Black's Law Dictionary is a deliberate
or solemn decigion of Court made after argument on
the question df law fairly arising in the case and
necesgary to a determination is an authority or
bonding precedent in this same court order or in

other courts of equal or lower rank in subsequent

CHERYL GARDNER, RPR-RMR, CCR 230
(702) 258-0517 babyboyl@lvcm.com
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cases where the very point is again in
controversy.

I think that that needs --

THE COURT: What you're saying if he
was wrong, I have to be wrong too.

Ms. JACKSON: No. That's why I only
quote stare decigis on this particular instance
because there are many other issues where
Judge Sobel, for example, allowed testimony that
I'm asking this Court to ignore because in fact
Judge Sobel wag mistaken.

THE COURT: What are you asking for,
the victims' statements? What-are vyou asking?

MS. JACKSON: I'm asking thig Court to
follow the limits set by Judge Sobel after I
briefed the Gardner versus Florida case. Your
Honor, we have a situation with four young men my
client has been convicted of murdering.

THE COURT: So what are you asking the
Court?

MS. JACKSON: They're asking foxr a
wide open range to bring in as many parents it says
here siblings, parents and/or siblings of these
individuals and that could ge on up to 20 to 30

people. What Judge Sobel did and I would suggest

CHERYL GARDNER, RPR-RMR, CCR 230
(702} 258-0517 babyboyl@lvcm. com
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to the Court this is a very delicate issue, but I
think that to limit each victim to one parent is
appropriate in this case.

THE COURT: No, I'm not doing that.
Both parents -- they're parents, aren't they? The
statute allows it so both of them can speak if they
want to.

MR. STANTON: It's alsc beyond that,
Your Honor, it's relations to the victims. Itts
not just parents.

M&. JACKSON: So, Your Honor --

THE COURT: Walit. What now?

MR. STANTON: It'g not just limited to

parentg.

THE COURT: I'm just talking about she
just brought the parents. Now we'll go to the next
one. She asked that one parent be allowed to

gpeak. I denied that. All right. ©Now, who else
are they geoing to bring that you object to?

MS. JACKSON: I object to anyone
beyond one parent. Now he's saying they're going
to bring in -- there have been and again this case
is so voluminous I cannot say on the record --

THE COURT: Who else did you want to

bring in?

CHERYL GARDNER, RPR-RMR, CCR 2390
(702) 258-0517 babyboyl@lvcm.com
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MR. STANTON: Siblings of each of the
victims.

THE COURT: How many siblings?

MR. STANTON: One to two per victim.

THE COURT: Why do yvou need to do
that? You already have two parents.

MR. STANTON: I understand that, Your
Honor, but I think the appropriate victim impact
time is what effect the murder of their family
member has is different as a parent than it is a
sister or brother,

THE COURT: Yeah, well, I'm not going

to have 30 people in here.

MR. STANTON: We're not talking about

30 people.

THE COURT: Yocu're talking about four
times four is 16. I mean two apiece, right?

MR. STANTON: If they degire to
testify. I'm not sure,

THE COURT: How many murder victims
was there?

MS. JACKSON: Four.

THE COURT: Okayf Eight. That's
eight there.

MR. GUYMON: Judge, could I interject

CHERYL GARDNER, RPR-RMR, CCR 230
(702) 258-0517 babyboyl@lvcm.com
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and let the Court know that on three different
occasions -- actually four different occasions we
had penalty hearings and actually all eight parents
have not testified in those. Some of them have
elected not to so I think really we're talking
about twec parents on behalf of Matthew Mowen, one
parent on behalf of Tracey Gorringe, and one parent
most likely on behalf of Jeffrey Biddle.

What you have is a total of five
rarents that will probably speak but each one had a
gibling and in the other hearings with the
exception of one Judge Sobel ruled on we had a
sibling speak. I think we're really talking about
eight total,.

THE COURT: How many did in front of
Judge Sobel?

MR. GUYMON: Judge Sobel limited us to
one parent per victim.

THE COURT: All right. What about the
giblings?

MR, GUYMON: I only had one
representative and that is, Judge; our position as
Mr. Stanton indicated. For instance, the loss to a
gister or a brother may be different than the loss

tec a parent and that's why we'xe asking that the
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Court allow us to have a sibling speak on behalf of
the decedent as well.,

MR. STANTON: May I interject one
thing that I think is kind of being overlooked
here, and that is you're counting up the number of
pecople. It's not because of the State's position
of offering this much victim/impact witness time.
The defendant has been convicted of murdering four
people so it's not -- I mean it's the defendant's
own doing as far as this.

THE COURT: I know that.

MS. JACKSON: Your Honor, may I be
heard because this is not just a matter of adding
up the numbers. If T may make a record, the law in
this case is very clear. Payne versus Tennessee,
501 U.S5. 808 specifically limits the State's victim
impact time to giving the jury some idea of the
unigueness of the individual's life as an
individual human being.

We have no guarrel with that. Your
Honor, I think that we have to keep in mind one of

the things that Judge Sobel gaid. When you have a

cagse where -- we all know why we're here. We have
four young men who are deceased. What our job is
to -- under Gardner versus Flcrida it was
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different. It says that a death penalty should be
based on reason rather than caprice or emotion.

These jurors are human beings. I
think there has to be some recognifion, if you
will, of the impact that witness after witness
after witness will have upon them.

THE COURT: That's why it's called a
victim impact.

MS. JACKSON: Yes, Your Honor,. Also
the State cites in their brief --

THE COURT: Like I told you, two

parents can testify and the ones where two parents

aren't going to testify, a sgibling can. All
right. So if you have one parent, you can have a
gibling. If you have two parents, no siblings.

All right. That's the Court's order. What's next?

MS. JACKSON: Your Honor, may I please
make a record.

THE COURT: You already wmade your
record. What's next?

M3S. JACKSON: Your Honor, I want to
put on the receord the Wiggins case, the case that
came out in 2000 which talks about what my client's
rights are and there is no concomitant right with

respect to the victim. Your Honor, with all due
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respective to make a record --

THE COURT: You made your record.
What'é next? |

MS. JACKSON: So the State's going to
be allowed --

THE COURT: I just told you what I'm

.allowing. What's next? Get the record, get it

from the reporter.

MS. JACKSON: Your Honor, No. 8 the
codefendants -- we've already talked about that.
And, again, I would set forth the same objection as
I did to the technicians.

THE COURT: Now which one is this
now?

MS., JACKSON: We're on No. 8, Your
Honor. They set forth Detective James Buczek,
Thomas Thowsen, Charla Severs, Ace Hart, Brian
Johnson, Todd Armstrong, Lashaway Wright. These
are the people who are not codefendants. It would
be ocur position that their testimony certainly will
have come in pursuant to the Court's order in the
first portion of these proceedings whereby they
will be reading their transcripts. They will have
Detective Thowsen who will read as well as

summarize.
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THE COURT: Wait a minute. I'm lost
here. My 8 is not the same 8 that you have. All
right .

MS. JACKSON: It goes to the intent of
going to the residence, Your Honor.

THE COURT: I'm trying to figure
out -- who are the witnesses?

MS. JACKSON: These are what I refer
to as referred space witnesses Detective Thowsen,
everybody but the codefendants -- James Buczek,
Detective Thowsen, Charla Severs, Ace Hart, Brian
Johnson, Todd Armstrong, and Lashaway Wright.

These people's testimony will have already come in
when they establish their, if you will, guilty
facts.

We've already covered how the jury was
made aware in the first phase and the Court has
agreed that they can have the entire transcript of
the jury trial as well as Detective Thowsen I
believe it will be will be reading certain portions
and we'll have a right to cross him pursuant to the
trangcript, but I don't see the point of them
having this read into the record, Your Honor, to
the jury then have a cope of it and then they're

bringing in the third time in the penalty phase. I
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think it becomes cumulative, prejudicial, and a
denial of due process on behalf of my client.

MR. STANTON: Your Honorxr, if I
understand the cobjection is that in the regponsge to
the State that we don't want to be handcuffed in
how we present this penalty phase to the jury. We
want to call a live witness to testify regarding
materials that have previously been given in this,
in what was the previous guilty phase.

I believe it's appropriaté that that's
the State's option to do this, to try this case by
using live testimony or reading in prior
testimony. If there is then an objection that
we're getting to an area that's cumulative, counsel
can make that for the Court te rule on but as a
pretrial hearing from preventing the State from
presenting its penalty phase.

THE COURT: That's going to be
denied. If it's cumulative, you can make an
objection then I'll review both of them. I'm not
going to have live testimony then read the same in,
something else, I mean the same testimony also.

MS. JACKSON: Okay. That will be the
same on No. 9. Your Honor, it's the same type of

request and our objection would be the same, and I
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assume the Court's order would be the same.

THE COURT: Coﬁnsel.

MR. STANTON: Yeah, it's the same
argument, Your Honor. It's broken down into two
categories. No. 9 is for the purpgse -- these are
actually to ocutline the alternate enumerated
aggravators that the State has noticed in this case
for the death penalty and the first No. 9 is the
purpose of why the defendant and his codefendants
went to the home where the murders occurred. The
second one was the motive for the actual killing.

THE COURT: Anyway you can object at
that time. All right.

MS. JACKSON: Very well, Your Honor.
No. 10, we would simply submit. That is the prior
verdict forms.

THE COURT: What's the problem?

MS. JACKSON: The State anticipates
relying upon the verdict forms that were returned.
We submit it. We have no position.

THE COURT: All right. That's fine.

MS. JACKSON: As to No, 11, we object
on the statutory basis of juvenile record being
sealed as to Donte Johnson's juvenile record coming

in for this penalty phase fully recognizing that
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other case law in this regard allows it. We still
would like the record to reflect that we object.
MR. STANTON: Your Honor, I think the

law is clear that the Nevada Supreme Court has on

~more than one occasion specifically approved the

use of the facts and circumstances of a juvenile
record in death penalty as well as noncapital
procéedings.

THE COURT; I don't agree with that,.

I think it's more prejudicial. The Court is going
to exclude that, the juvenile record.

MR. STANTON: I'm sorry, Your Honor.
The Court's going to exclude it?

THE COURT: Yes. I find it more
prejudicial than probative.

All right. What's the next one?

MS. JACKSON: I think as to No. 12 the
State withdrew its offer to use that evidence so we
don't need to address that.

THE CCURT: Which one is that?

MR. STANTON: No. 12. His is a prior
possession with intent to gell narcotics case. The
State will not be presenting any evidence.

THE COURT: All right. What's the

next?
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MS. JACKSON: Your Honor, on page 10
of my brief -- I want to keep the record
straight -- I do reference at the top of that

page, the top of page 10 I indicate the action was

dismissed on the Court's motion. It should say see
Exhibit 3 and I don't have that in there. I just
want the pleading to be c¢lear, Your Honor. It's

not relevant to the Court's ruling but I did want
to put that on the record.

The next one, Your Honor --

MR. STANTON: If T may, can I go back
to the juvenile records.

THE COURT: No, I already made my
ruling. All right.

MR. STANTON: Judge, the defendant was
convicted of a strong armed robbery.

THE COURT: What did I tell you, sir.

If you don't like my ruling, appeal it. I'm not
going to skip arguing going back. Come on, Let's
go. What's the next one?

MS. JACKSON: No. 13, Your Honor. A
shooting at the Super 8 Motel. We cbject to that
evidence on the basig that Mr. Johnson wasg never
charged or prosecuted. We certainly understand the

standard under the case law that it has to be,
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doesn't have to be prosecuted however it cannot be
impalpable or highly suspect.

THE COURT: Now, State, what evidence
do you have that he committed tHis crime?

MR. STANTON: Well, we have several
eye witnesses at the hotel.

THE COURT: That saw the shooting?

MR. STANTON: That gaw three
individuals matching the description. Whether or
not they caﬁ positively identify the defendant I'm
not certain, but in addition to that, we have
statements that the defendant has made post the
shooting to several different individuals. All the
names have previously been discugsed and have been
the subject of previous testimony that not as to in
the original trial obviously because this was an
unrelated matter but the same individuals that the
Court's probably familiar with by name.

These are friends and associates at
thig time in 1299 of the defendant, and the
defendant has made statements directly implicating
himself and one of his codefendants in that
shooting and once again that shooting was three
days before the quadruple homicide of this penalty

phase so it's -- once again I think it'se not a
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question of admissability but it's the weight that
the jury then --

THE COURT: Well, I know, but you
bring in something where there is hardly any
evidence other than some statements from some other
people that he made --

MS. JACKSON: See, Judge, that's my
problem.

THE COURT: I'm going to exclude
that. What else do you have?

MS. JACKSON: Your Honcr, moving on to
No. 14, this is each of the alleged homicides of
Darnell Jchnson which they would like to put on.

THE COURT: Do you have any evidence
that he committed the crime?

MR. STANTON: Yes, Your Honor, as an
offer of proof I would like to regarding -- this is
an affidavit for the underlying arrest warrant from
Metro homicide detectives and I think that's a
concise straightforward articulation of the
evidence proving the defendant's involvement in
this murder --

THE COURT: Was he ever tried for this
or what happened?

MR. STANTON: Well, Your Honor, if I
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can put this into some context. No. 1, the motion
concedes the predicate analysis doesn't regquire a
conviction.

THE COURT: I mean I'm just asking for
my own information. I want to'know.

MR. STANTON: No. He was not
convicted of it. It was not prosecuted. This case
came into the District Attorney's office after the
gquadruple homicide did. It hung out there
bagically awaiting disposition of this case and it
wasg ultimately determined by the District
Attorney's office for what I think are probably
obvious reasons that the case never proceeded any
further since the defendant was convicted and under
four death sentences at this time the decigion was
made not to proceed in this case,.

MS. JACKSON: Your Honor, may I speak.

THE COURT: No. Let me read this.

MS. JACKSON: Okay.

THE COURT: I can't go through all of
this now. All right. What else were you going to
say, ma'am?

MS. JACKSON: Your Honor, the problem
that we have with this particular item of evidence,

Your Honor, is that -- okay. You're not going to
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allow it in.

THE COURT: No, I didn't say that.
There's about ten pages here single type.

MS. JACKSON: When the Court has a
chance to study that further, you will see that
basically what you have is a lot of hearsay. I
cited the D'Agostino versus State case, a 1991 case
wherein the Supreme Court in a penalty phase
capital case they wanted credible evidence
egpecially when you have a quadruple homicide.

They want to bring in another homicide that he has
not been charged with or prosecuted for.

Your Honor, at some point I think the
Court, it's discretionary with the Court at what
point is enough enough and I think when you look at
the tenuous nature of the allegétions in this
affidavit, the fact that, Your Honoxr, I -- this
Court 1s aware that if they do have sufficient
evidehce, they do prosecute any murder regardless
of the defendant's current legal posture so I think
that basically you do have a lot of hearsay
so-called admiggions and things of that nature but
nothing else, Your Honor, and most importantly in
that case you have a coronex going in doing an

autopsy initially and not really finding any cause

CHERYL GARDNER, RPR-RMR, CCR 230
(702) 258-0517 babyboyl@lvcm.com

AA02891



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

. DONTE JOHNSON 4‘/04

23

of death to be of a homicidal nature and then the
detectives or D.A. or somebody, perhaps some
combination of that, go and talk to the coroner
éand say, hey, we talked to these witnesses and
they say that Donte did this, this, and this so go
back and check again.

The coroner goes back and checks and
says, oh, vyeah, that's right. He was strangled. I
think that makes it tenuous and therefore |
inadmissible pursuant to the Homick wversus State of
Nevada 108 Nevada 127.

MR. STANTON: Counsel relies on
D'Agostino. If the Court is not familiar with that
case, what concerned the Court there, as I think it
would any court, was the presentation of evidence
of a jailhouse witness who gave very little and
inconsistent detail regarding a homicide that the
defendant allegedly confessed to him and further
that this witness was awaiting sentencing.

That the Court said was the type of
evidence that's highly suspect and improper in a
capital penalty phase. That's not the intended
facts, the guality and the nature of the facts in
this case. Counsel has already conceded yet she

wants to argue the flipside of it now that you
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don't need a conviction in order for this evidence
to come in in a capital penalty phase either as an
enumerated aggravator or in all relevant acted
pursuant tc the penalty phase so the defendant's
lack of conviction.

THE COURT: I understand that you want
me to -- you don't just want any kind of stuff
coming in not even that's so suspect.

MR. STANTON: Correct, Your Honor.
And we fully intend to comply with the rules of
evidence relative to the presentation of this
evidence regarding'hearsay, regarding any other
evidentiary objection that could be lodged
regarding the presentation of the evidence.

MS. JACKSON: Your Honor, one request,
if the Court is considering this, Mr. Johnson at
page 12 of his moving papers asks the Court to at
least determine beforehand that there is some
indicia of reliability before we have a jury
impaneled and we're having me to stand up in front
of a jury and object after the cow is out of the
barn ‘'cause I read the transcript on this, Judge,

and I'm telling you the coroner didn't even know it

.wasg a homicide at first.

It was only after they provided these
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hearsay statements, well,

happened based upon what Charla Severs sgaid.

other individuals,

the coroner,

we think this is what
These

we will go back and

do it again is what they said then he comes back

and says, oh, yeah,

MR. STANTON:

it's a homicide.

Well, Your Honor,

Mr. Johnson was found wrapped up in a sheet dumped

off of an embankment off of I-15.

the circumstances that he
was an accidental death.

circumstances surrounding
appropriate for a coroner
death, and that's what he

The body had

that the method of killing here,

the defendant's own words

I doubt under
committed suicide or it
Certainly the

gomeone's death is

to establish the cause of
did in this case.
decomposed to an extent
strangulation by

bragging about it to

several of his friends that they did strangle him

with a sheet and a telephone cord,

that the

strangulation and the bruising of the throat and

thoracic region is going to dissipate when the body

decomposes.

That in and of itsgself doesn't result

or have a medical

examiner or pathologist then

determine that he can't conclude that it's a

homicide.

One of the things they determined in the
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case is the circumstances of discovering the body.
This person isn't sleeping cne night and wakes up
or doesn't wake up and they're dead. They're

dumped out in the remote axea of northern Clark

_County and under circumstances that are highly

gsuspicious. That coupled with his microscopic
examination of tissue conclude to the doctor and
not by any pressure by homicide detectives or the
District Attorney's office that he ultimately
conclude that indeed it was a homicide then in
conjunction with that the defendant's own
statements corroborate the nature of the body,
where it's found, how it's wrapped up and the
method and manner of death so the defendant's own
statements to his friend and associates corroborate
it.

THE COURT: I want to read over the
materials, then I'll let you guys know.

MS. JACKSON: I would like to have a
bench ruling because I would like to know the
coroner when they found that body in the desert in
a sheet why he couldn't conclude the first time it
wasn't a homicide. I would reguest an evidentiary
hearing before the Court rules.

Your Honor, finally No. 15 the State
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wants to introduce evidence of my client's
incarceration records. Certainly that is always
appropriate. We would introduce them ourgelf.
They want to introduce an incident that occurred
February 24th of 2001 where my client was alleged
along with Reginald Jchnson to have thrown another
inmate over a bannister.

Your Honor, what is outrageous about
this request is that I have attached to my brief
Exhibit 4 dated July 18, 2001. Donte Johnson and
John White were in the ccurtroom ready to go to
trial. Mr. Johnson and the State of Nevada enters
into a bindiﬁg contract. Mr. Johnson, Reginald
Johnson says I won't go to trial if you do not
proceed against this person. They agree.

They put in the record and I quote,
the case against Mr. Johnson is dismissed with
Donte Johnson dismissed with prejudice and
Mr. Reginald Johnson accepts these negotiations.
The State in fact complies, Reginald Johnson gets
nothing in return.

What he does is create a contract
whereby my client is the third party beneficiary.
It is unconscionable for them to come in here today

and argue that, well, we never agreed to use that
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against Donte. Why else would Reginald Johnson do

that?

I wanted to get my brief filed so I
did not cite these cases for the Court. Your
Honor, this is a pure and simple contract case. I

didn't site in my brief Santabello versueg New York
404 U.S8. 257. This is a 1971 case. This is the
leading U.S. supreme court case that speaks to when
does a prosecutor have to keep his or her word and
that in fact the plea agreement ig a contract.

It states at page 499, when a plea
agreement is a significant degree on a promise or
agreement of a prosecutor so that it can be gaid to
be part of the inducement oxr consideration, such
promise must be fulfilled. Not can be, must be and
of course the case of Crockett v. State, a Nevada
case, 110 Nevada, 8 -- well, strike that, Your
Honor. I'm not going to recite that case. A Ninth
Circuit case U.S. versus Read, R-E-A-D, 77 USzd
1437, 1985 case and this case talks about when a
plea rests in a significant degree on a promise or
agreement of the prosecutor so that it can be said
that the inducement or consideration of such
promise must be fulfilled and it quotes the

Santabello case.
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Although the plea bargain is a matter
of criminal jurisprudence, a plea bargain is
contractual in nature and measured by contract law
standards. He was a third party beneficiary. The
only thing Reginald Johnson got was their
agreement, theilr word not to pursue against this
man.

They forego the trial against Reginald
Johnson, even file the habituai charge against him,
get that and come back and say, oh, by the way we
can breach our agreement we can get two for one.

We put you away for a thousand years even though
you did this because your friend was being unjustly
accused. Your Honor, they agreed to this. How
dare they come in here now and say that wasn't the
deal. It's in black and white.

THE COURT: State.

MR. STANTON: Certainly, Your Honor.
Pirst of all, I'd like tc direct the Court
specifically to the plea bargain agreement in the
underlying case. In the underlying case once again
the defendant's name 1s Johnson as the instant
defendant. His charge or he pled to attempted
murder of an inmate that he had thrown over the

second story tier.
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The negotiations as stated were that

he would plead guilty to this case and the State

would dismiss the charges against Donte Johnson in

this case. There was no agreement whatsoever as
there couldn't be that the State would not be
permitted to use the evidence of that event
gsometime in the future regarding Donte Johnson.

What they negotiated was is that he
would not suffer a conviction because if he had
suffered a conviction, then he would have another
enumerated aggravating factor that the State could
have sought seeking the death penalty. But you
cannot and could not have bound the State from not
using the evidence as in this case the other
relevant act about the defendant's conduct of who
he is and what's the appropriate punishment for an
individual that conducts themself in that manner.
That's what was negotiated away.

You can't have Donte Johnscn now
claiming that pursuant to a plea bargain of another
person now counsel citing to contract law of a
third party beneficiary, he got the benefit of his
bargain, to-wit that the charges were dismissed and
therefore could nqt be used aslan aggravating

factor and I have prepared today to call the

CHERYL GARDNER, RPR-RMR, CCR 230
(702) 258-0517 babyboyl@lvcm.com
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prosecutor that handled this case on behalf of the
State and what the sgspecific negotiations were and
that will be L.J. O'Neil and he's available should
the Court permit his testimony to flesh out and
present to this Court precisely what the
negotiations were beyond as counsel says what's in
black and white and certainly it is in black and
white.

A guilty plea agreement specifically

states the State will dismiss the charges against

Donte Johnson. At the time Donte Johnson wasg under
sentence of death. So there was no agreement --
imagine this, Your Honor. The argument is for a

plea bargain that for time in perpetuity that you
can no longer pregent any evidence regarding that
act. The benefit of the bargain wag he wasn't
suffered a conviction that could be used as an
aggravating factor. At the time he was under
sentence of death and he was hopeful as I
understand it that the matter would come back and
he would have potentially a new penalty phase
sometime in the future.

MS. JACKSON: Your Honor, I also have
if I may lodge with the Court --

THE COURT: Wasn't this used in the

CHERYL GARDNER, RPR-RMR, CCR 230
(702} 258-0517 babyboyl@elvcm.com
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last penalty hearing?

MS. JACKSON: Absolutely not. Your
Honor, I have an affidavit of Gloria Navarro who
was the attorney for Mr. Donte Johnson.

THE COURT: You know what, folks.

This is taking far too long. I have the rest of
the calendar. Let's continue until Monday
morning.

MS. JACKSON: Your Honor, there also
are other motions which I filed yesterday.

THE COURT: I know. We're goingrto
continue all of these till Friday at 9:00.

MR. WHIPPLE: Your Honor, I won't be
here Friday.

MS. JACKSON: I'll be here.

MR. WHIPPLE: The Court is aware there
will be only one attorney.

THE COURT: Do both of you guys have
to --

MR. WHIPPLE: I think in all capital
proceedings you're supposed to have two. That's my
reading of the law.

THE COURT: Well, fine, if you guys
don't want to be here, I don't know what to tell

you. Why can't you be here, sir?

CHERYL GARDNER, RPR-RMR, CCR 230
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MR. WHIPPLE: I'll be out of state.

THE COURT: When do you guys want to
continue it to?

MS. JACKSON: Your Honor, if I may
make a suggestion to the Court. I discussed with
Mr. Guymon -~-- nct Mr. Stanton, Mr. Guymon --
beforehand that there are a couple of motions that
I filéd yesterday, two I have to file today and
they would like a chance to respond. We could just
kind of maybe set it out about a week that would
give them a chance to respond.

MR. STANTON: The problem with it,
Your Honor, the resolution of this motion has a
significant impact upon the State's preparation for
the penalty hearings and that puts it pretty close
especially as I'm sure the Court can appreciate
this case based upon a motion that there are
difficult witnesses.

THE COURT: We'll just continue this
over till Monday at 9:00 -- not 9:00.

THE CLERK: May 3rd at 1:00 o'clock.

MS. JACKSON: Your Honor, for the
record I have subpoenaed Mr. Reginald Johnson to
testify at an evidentiary hearing prior to this

matter being submitted to a jury. And he's being

CHERYL GARDNER, RPR-RMR, CCR 230
(702) 258-0517 babyboyl@lvcm. com
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transferred.
THE COURT: Approach the bench,
counsel.
(Whereupon, counsel approached
the bench, and had a
digcussion outside the hearing
of the court reporter.)
{(Whereupon the proceedings
adjourned at 10:24 a.m.)
-o0o0-

ATTEST: FULL, TRUE AND ACCURATE TRANSCRIPT OF
PROCEEDINGS.

Dest. G dlpuss
CHERYL #ARUNER, RPR, RMR
CCR No. 230
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LAS VEGAS, CLARK COUNTY, NV., MONDAY, MAY 3, 2004
1:38 P.M.
~00o-
PROCEEDTINGS

THE COURT: Let's start off where we left
off at the last time. We have a little bit more
time.

MR. STANTON: Your Honor, I believe the
last time, as the Court may recall, we have noticed
the Defense's opposition and our ultimate reply
essentially in number with a series of items.

My notes reflect that the last item that
was concluded by the Court was Item Number 13. That
was a shooting at the Super 8/Long Horn Casino. The
Court ruled that it was going to exclude that
evidence.

THE COURT: Right. I think the next one we
argued was the one where there was a plea agreement,
and she said that he was a third-party beneficiary.

MR. STANTON: I think the next one we did
was Number 14. You tock that under submission. And
there was an affidavit as an offer of proof that I had
submitted to the Court. I would like to have that if
I could, your Honor, with the assistance of the Court

marked as State's next in order. It was a nine-page

Laurie Webb & Associates 5/4/2004
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affidavit that

It might be in

MS.

submission by the Court.

talking about was Item Number 15.

I think summarizes the State's offer of

proof.
THE COURT: Yes.
THE CLERK: I don't have it,
MR. STANTON: It was given to the Court.

the Court's file the last time.

THE CLERK: If she marked it, it's in the
vault.

MR. STANTON: It wasn't marked in the last
proceeding.

THE COURT: Who did the affidavit?

MR. STANTON: The affidavit was prepared
by --

THE COURT: Are you talking about the
declaration of summons?

MR. STANTON: Yes.

THE COURT: This one here?

MR. STANTON: Yes. If I could have that

marked as State's next in order.

JACKSON: And that one was taken under
And the next one we were

And it was

generally categorized "CCDC jail and prison record."
So we're talking about the defendant's conduct in both

the Clark County Detention Center and the Nevada

5/4/2004
www.lauriewebb.com
66f8e164-8e18-418d-95bf-d485f7¢9c2a6
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Department of Corrections.

And we did get to the issue of whether or
not the State, as the Defense I believe argued was
precluded from admitting evidence regarding an
incident where the Defendant and another inmate threw
another inmate off a second tier railing or floor.
They were charged with attempted murder. And the
codefendant, not this defendant, whose name alsc was
Johnson, pled guilty to attempted murder and was duly
sentenced off that offense. I think that's where we
last left éff.

THE COURT: Right.

MS. JACKSON: Your Honor, are we going to
go back to 147

THE CQURT: Which one is 1472 ‘

MS. JACKSON: The one the Court took under
advisement, the affidavit. Before the Court rules on
that, now that the Court has had a chance to review
that, I would like a chance to address some issues I
see in that document. So I would like some direction
from the Court.

MR. STANTON: Your Honor, you took it under
submission. I think it sets forth what the State's
offer of proof is. And, once again, relying on the

law regarding what evidence is permissible and proper

Laurie Webb & Associates 5/4/2004
PHONE: 702-386-9322 FAX: 702-386-9825 www., lauriewebb.com
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in this case, I would submit that there's three things
that are offered in a capital penalty phase. There's
evidence of aggravating factors. This is not being
offered for that. The Defendant was not convicted or
charged with this offense because it was a case that
was pending, the litigation of the underlying murder
case before the Court right now.

And as a matter cf expediency and
judicial -- at least from the district attorney's
office' discretion of pursuing a circumstantial burden
case with a gentleman that had been convicted of four
counts of manslaughter and at the time sentenced to
death, the State did not pursue formal litigation
against the defendant in this case. The State is
offering it for the other relevant acts evidence that
is permissible in a capital penalty proceeding.

And specifically_the issue before this jury
is what is the proper punishment that the Defendant
should be sentenced to in this case. Part of that is
knowing what this Defendant has done pricor to the
murders that occurred in this case and he's been
convicted of and obviously subsequent from that time.

This speaks to a time period that I think
is very important for the Court to assess in this so

that i1t is temporally related to the underlying

Laurie Webb & Associlates 5/4/2004
PHONE: 702~-386-9322 FAX: 702-386-9825 www. lauriewebb.com
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murders as occurring in the time frame, the same
menth; as a matter of fact, a matter of days, if not
weeks, from the date of the murder that he stands
before the Court submitted in this case.

The relevance and the evidence adduced is
not speculative. It's not impalpable as counsel
relies on the DeAugustinc case in assessing what the
State Supreme Court has found to be evidence that it
doesn't like in a capital penalty phase.

Once again, if you compare the facts of
DeAugustino to what is related in the affidavit as a
form of offer of proéf, they're on opposite ends of
the spectrum as far as the quality of proof and the
nature and type of the evidence that the State can
expect to prove the Defendant's direct involvement in
this particular murder.

And so I would submit that this is entirely
relevant. The quality of the evidence to be presented
to tie the Defendant is not speculative and it is
proper for it to be admitted and for the jury to
consider it.

MS. JACKSON: Your Honor, if I may. The
DeAugustino case, which is 107 Nevada 1001, that's a
1991 case. That case dealt with a gentleman who was

facing the death penalty. And his cell mate did come

Laurie Webb & Associates 5/4/2004
PHONE: 702-386-9322 FAX: 702-386-9825 www.lauriewebb.com
668e164-8e18-418d-95bf-d4857c9c2a6
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in and said, Oh, Mr. DeAugustino, he's bragged to me
about some old man he killed in New York, some woman
rhe killed someplace else, that type of thing.

| At first blush this case may not appear to
be of that nature. However, upon a closer
examination, your Honor, it is exactly like that. For
example, the State's evidence, this affidavit
submitted by Detective Chandler, there was a reason
why they didn't prosecute this case. Item Number 6
says that Dr. Sheldon Green performed an autopsy-on
the victim and listed the cause of death as, quote,
undetermined and the manner as undetermined pending
the police investigation.

I would also draw the Court's attention to
paragraph Number 14, page 4, of that document. The
detective says that on 8/11/98 he was contacted by a
confidential source of information who wishes to
remain ancnymous, and they advised the following:

that a subject named Duane Anderson, Skill, said they

went with the victim to Odyssey Records and the
suspect Deko, real name John Wayne.

My client's name i1s John White. So now,
your Honor, we're getting into this kind of specious
information. And this is the detective's warrant of

arrest. We don't know who that is. And someone named

Laurie Webb & Associates 5/4/2004
PHONE: 702-386-9322 FAX: 702-386-9825 www. lauriewebb. con
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Skill, who gives the name of John Wayne. I don't know
who John Wayne is.

Paragraph 21, your Hondr, the same person
named Skill. The detective says, "I talked to
Skill." And by the way, Skill and all these guys,
they're all jailbirds just like the informant in the
DeAugustino case. They're in jail more than they're
out.

He says that he gave a taped statement.
The detective says aﬁ paragraph 21, Number 8, that he
indicates that he had lied in the statement and he
would tell investigators what really happened but he
would not put it on tape.

Then this fellow Skill goes on to say he
was present at the Thunderbird Hotel on a certain date
and there was a confrontation between Deko, Red, and
Lamont. The person who was killed was struck on the
side of the héad by Red and Deko, and they placed a
pillow over his head and the person was killed.

Later on we have another codefendant in
this same affidavit who gives a competing story. At
paragraph 27 Detective Hardy says he interviewed and
the same detective here, Chandler, says they
interviewed this person named Red.

And bear in mind, Judge, the other

Laurie Webb & Associates 5/4/2004
PHONE: 702-386-9322 FAX: 702-386-9825 www. lauriewebb.com
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paragraph says that Red and Dekb did it, paragraph

21, At paragraph 27 they now claim that they talked
to Red, and Red said that he showed up after Snoop was
killed and that he was asked to help get rid of the
body, basically is what he's saying. Sc you have a
bunch of codefendants giving conflicting statements if
they had prosecuted this case.

And more importantly, your Honor, at
paragraph 25 the detective goes back to the coroner,
and the coroner does another examination of the body,
the remains, if you will. And Dr. Green says ~-- this
is now his second opinion -- that Darnell Lamont
Johnson came to his death as a result of undetermined
cause, parentheses, possible strangulation.

Now, we don't know if the detective put
this in here or the coroner because I've never seen an
autopsy report. But this is the detective putting
this in here.

Then he says "probable homicide." Well, I
don't know what that means. I don't think any
reasonable attorney would know what that means, your
Honor. That is exactly the kind of specious and
impalpable suspect --

THE COURT: What did Judge Sobel rule on

this?
Laurie Webb & Associates : 5/4/2004
PHONE: 702-386-9322 FAX: 702-386-9825 www.lauriewebb.com
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MR. STANTON: This case was never
brought --

MR. GUYMON: Judge Scobel ruled that it was
admissible. I tried the case.

THE COURT: It was or was not?

MR. GUYMON: It was admissible. And we
admitted it through Detective Chandler, and then three
other witnesses came in.

MS. JACKSON: I would request that.

THE COURT: Did Judge Sobel let it in?

MS. JACKSON: I reviewed the transcript and
he did, much to my amazement.

THE COURT: Did it go to the Supreme Court,
and did they say anything was wrong with it?

MS. JACKSON: This particular issue was not
raised.

MR. STANTON: It went on direct appeal.

Two important points that the Court has brought up.
It was not brought up on direct appeal. And, number
two, the Court did not review sua sponte, as they
réquire in all capital cases.

MS. JACKSON: I don't think that's
necessarily the law.

THE COURT: What's not the law?

MS. JACKSON: That the Supreme Court had to

Laurie Webb & Associates 5/4/2004
PHONE: 702-386-9322 FAX: 702-386-2825 www.lauriewebb.com
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rule on this particular issue to affirm the lower

hclding. They find all the time that there's error,

or not.

guys are codefendants.
MS. JACKSON: They're giving different

statements.

coroner's job is part medical examiner and part

the body to determine the cause of death, but they
can always tell you they'll look and see what
happened, but the statements from the witnesses,
they'll take that into consideration when they're
examining the body. If they waited for information
from the detectives, I don't think that's fatal to

their determination as to cause ¢f death. These

suspect to --

made by Ace Hart. And they're certainly the same

but at that it was, quote, harmless error. Certainly

no court wants to commit error, whether it's harmless

THE COURT: You are right. Some of these

THE COURT: Contrary to popular belief, a
detective and investigator. Not only do they look at

look at the surrounding facts and circumstances. They

pecple seem to know, but codefendants' statements are

MR, STANTON: Several of these people are

not codefendants. At least the statements that were

Laurie Webb & Associates
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12

witnesses that are involved in this case and testified
previously in this case. Todd Armstrong, Ace Hart,
and Brian Johnson are all witnesses that were never
implicated in any way, shape, or form regarding the
underlying murder of what his nickname was, Snoop, and
commonly referred to in this declaration and in
previous proceedings by witnesses' testimony.

THE COURT: The problem is that this guy
hasn't been convicted of this. We haven't had a
chance to test the credibility of these people.

‘ MS. JACKSON: Or the cause of death, your
Honor.

THE COURT: Or probable cause to get it
bound over. D¢ you have a copy ©of the autopsy
report?

MR. STANTON: I don't have it with me here
in court today, your Honor, but I can get it
relatively easily.

THE COURT: Well, get that to me and submit
it to me.

MS. JACKSCN: Your Honor, may I also have a
copy of that? And they may at some point have
provided a copy. We've gone over this several times.
I have about 22 boxes relevant to this case, and I

cannot swear under cath that I've read everything in

Laurie Webb & Associlates 5/4/2004
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each box. It just takes time.to go through each box.
I don't believe I've seen an autopsy report on this
gentleman. I don't believe our office was ever
provided one.

THE COURT: I'll mull this over some more.
I was just mentioning some of the issues that I see
arising in this.

All right. Let's go back to the juvenile
records. The Court has said we db get juvenile
recoids. Normally it's not in an adult's case, but
the trier of fact and the sentencing judge routinely
look at the juvenile records of defendants when
they're doing sentencing.

It's not scomething that I am particularly
fond of because I think a person changes for the most
part from when they're a juvenile, and they haven't
fully deveioped as a Jjuvenile. That's why we have a
law to keep their records sealed automatically until
the age of 24.

However, I have to follow the law. The
Supreme Court says you can use them. So I'm going to
reverse my decision on that. It can come in.

All right. Now back to the thing over at
the jail. Anything you want to add to that?

MS. JACKSON: There's a lot I want to add,

Laurie Webb & Associates 5/4/2004
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your Honor. I was able to find the records from Oscar
Irias, who, by the way, went all the way from a
first-degree kidnapping and a sexual assault, which
both carries life. In order for him to pursue this
case, which he did not want to pursue, he was given a
lewdness, and he wound up with a 12 to 30, which is
basically a walk.

Here's what happened at his sentencing.
This is Oscar's sentencing on April 30 of 2001. The
State represented by Mr. William Kephart there before
Judge McGroarty and the district attorney. I have the
transcript. I'm at page 15.

The district attorney says to the Court,
"And we're not here today because of what Reginald
has done to him." Let me start at the beginning.

Mr. Kephart says, "He has spent a year and
two months in jail at this point, I guess, and
uﬁfortunately he's become the victim of a guy,
singular there, that I think you know about.

Mr. Johnson. You had him in here.”™ 2And the Court
says, "Donte Johnson?" The corrections officer says,
"Reginald Jochnson."™ The Court says, "I thought it
was Donte.”

And Mr. Kephart says, "Reginald. The only

thing I had in mind about him -- and maybe the

Laurie Webb & Associates 5/4/2004
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transport officer can explain this better. But
typically we don't see individuals in jail having this
happen to them more than once unless there is some
conflict directly between the two. And I don't know
if it's because of this case that made Reginald beccme
s¢ crazy about him, but I know he's actually hunted
him out to the point where he's got him twice. And I
ask the Court not to consider that with regards to the
crime that he has committed. And that's what we're
here for today. Not because of what Reginald has done
td him. That's another issue at another time. But
what we're here for now is to consider what he has
done himself." And it goes on to talk about that.

Your Honor, this particular incident is
huge. After years of Donte Johnson being
incarcerated, this is the only incident the State can
tell a jury he cannot be safely housed.

OCh, he has write-ups for having toc many
magazines going into his cell. He did not do this.
And, your Honor, this is the only incident. They knew
it themselves at Oscar's sentencing.

THE COURT: He didn't do what?

MS. JACKSON: He didn't participate in
Oscar's attack.

THE COURT: Where is the victim?

Laurie Webb & Associates 5/4/2004
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MR. STANTON: I have no idea.
MS. JACKSON: He's out free.
THE COURT: I thought he was on the
balcony.
MR. STANTON: He was. The State is not
going to proceed in calling him as a witness.
THE COURT: She said he didn't do it. How
do you know this guy did it?
MR. STANTON: Because I have two
corrections officers that are eyewitnesses to both the
inmates, including the Defendant Donte Johnson,
punching Mr. Irias before they both threw him over the
railing.
MS. JACKSON: Your Honor, if you're going
to call the CO's, I'm going to have to ask for a new
hearing. I have an affidavit that Gloria prepared.
She was prepared to prove that those officers could
not have seen what they claim they saw.
THE COURT: What do you have?
MS. JACKSON: I've already ordered Reginald
Johnson's transporter. We're going to have Reginald
Johnseon. And Oscar, I want him here too. I want the
whole thing litigated, Judge.
THE COURT: We can do that. When can we do
1L
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MR. STANTON: Whenever is convenient for
the Court. i'veAattached to my motion a transcript of
the interview of one of the correctional officers.

THE COURT: Who are we going to have here
tec testify?

MS. JACKSON: Your Heonor, it's the only
violence they can pin on him.

THE COURT: If he did it, it's coming in.
If he didn't do it, it won't come in.

MS. JACKSON: That's exactly my point, your
Honor, because this is the one item that wili cause a
capital jury to say, "Can we safely house this man?"

MR. STANTON: That's not an entirely
correct statement.

THE COURT: It may nct be, but that's what
we're going to see. Bring the folks in here; She's
claiming it's a different person. She's reading from
transcripts that it's someone else. Let's see.

MS. JACKSON: This is a court transcript.

THE COURT: Like I said, I'm inclined to
let it in now, but if you want to have the hearing,
let's have the hearing.

MS. JACKSON: We're planning on calling
Mr. Kephart.

THE COURT: When can you do it?
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MS. JACKSON: I believe the transport order
for Reginald is in motion. I think we can be ready to
go in a week.

THE COURT: When is this trial?

MS. JACKSON: In a week.

THE COURT: We can do it in & week.

MS. JACKSON: Very well, your Honor.

THE COURT: Give us a date.

THE CLERK: May 10th, 1:30. And what is
this for?

THE COURT: Hearing a motion. All right.
What else do we have?

MS. JACKSON: The only other items we have
are two huge ones.

THE COQURT: Everything is huge. So go on.

MS. JACKSON: They want to bring in, from
what I understand from clarification by counsel, a
gang officer from L.A. to talk about Donte's gang
affiliation when we don't think it's relevant. This
is not a gang killing. It's not alleged to be a gang
killing. This is in Las Vegas, Nevada. The gang that
he is alleged to have been a member of is in L.A. The
individuals involved --

THE COURT: What was the prior court order

on this?
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MR. STANTON: We never really addressed
this issue, your Honor.

THE COURT: All right. It's new.

MR. STANTON: Your Honor, if I can put this
in some sort of context for the Court and maybe focus
our argument as to what may or may not be
objectionable.

Cut of abundance of caution, we listed this
item as kind of an assessment where the two prior
penalty hearings have gone in this case.

In the prior penalty hearings, Defense
counsel has argued and presented substantial
mitigating evidence regarding this Defendant having no
choices when he was growing up and when he was a young
man going into his adolescent and teenage years.

And part of the testimony was directed at
the Defendant had to join a gang because there was an
allegation that a family member of his or associate
was going to be raped if he didn't join a gang.

There was also a claim that when he went
from his home to his school, he had to cross several
different sets, gang territory, and that for his own
perscnal safety and for a young man his age and in
tﬁat location joining a gang was the only alternative

in life.
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As a result of our investigation with the
L.A. gang detectives that specifically work with the
gang that he claimed affiliation both at the time in
Los Angeles when he lived there and at the time of the
litigation of the underlying murder and as far as we
can tell as of today's date, he still claims
affiliation with that gang. We are offering this to
specifically rebut any and all assertions along those
lines. That's number one,

Number two is the gang testimony would
be -- dovetails with interpreting and giving some
layperson understanding to letters which is referred
to as the last item in this motion, letters written by
the Defendant during the pendency of his and his
codefendants' litigation back in 1998 and 1999. There
are terms used. There are phrases used. There are
slang that's used. And we are going to use these gang
experts to translate that language and conduct for a
jury to understand as to its intent and meaning.

MS. JACKSCON: Your Honor, if the Court does
not let the letters in, then they will not need the
gang expert because we have not gotten to those
letters yet. \And that's essentially what he's
saying. And those letters have no business in a

courtroom.
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THE COURT: As I understand, Judge Scbel
did not permit these letters.

MS. JACKSON: He found them to be vulgar.
They're offensive. He found it to be rap-type
material. Your Honor, I've read them, I have them
here. You can't clean those letters up.

THE COURT: Just tell me, did Judge Sobel
keep them out?

MR. STANTON: He did, your Honor. But I
think there's two things that need to be reviewed
regarding Judge Sobel's ruling. Number one was they
were not offered to rebut the testimony regarding the
Defendant's choices in life. That is not what they:
were sought for. So I think that's entirely different
from what Judge Scobkel ruled. That's number one.

Number two i1s the method that they were
offered. They were offered in a rather large
quantity.

THE COURT: Well, tell me this. The way
this is going to proceed is the State is going to put
on their evidence?

MR. STANTON: Correct. Well, your Honor,
if I could just have the Court's indulgence for one
moment. I previously asked vyour court clerk with her

assistance to mark these letters. And I've provided a
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copy to Defense counsel and highlighted the important
and relevant issues.

For example, in what shculd be marked as
Exhibit 1 there is a letter authored by the Defendant
to his codefendant, Rale Young. Highlighted on the
first page is a series of comments that is prevalent
to approximately six or seven letters here that the
Defendant is directing his codefendants about what to
do so that they can get off this case, so that they
can beat this case.

Once again, there was a considerable amount
of argument and presentation of mitigating evidence
that the Defendant was a follower.

MS. JACKSON: Your Honor, that is not
true. That was never used.

THE COURT: Let him finish, ma'am.

MR. STANTON: And that he had no choices in
life. Part of the issue in this case is -- I think
probably one of the most contested aspects of this
penalty hearing is whether or not the Defendant was
the shooter.

On the second page of this letter,
highlighted, is the following statement written by the
Defendant. "And about the three little white boys, we

ain't got to worry about them or they testimony.”
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And, Miss Reporter, "they testimony" is a grammatical
error written in the original. "I took care of
that."

Now, I don't think this Court misses the
point that the two other defendants in this case
convicted of the same offenses received life without.
Clearly there is an assessment that this penalty phase
is going to focus between death and life without. And
the critical issue that's going to be argued by both
sides before this Court and before this jury is
whether or not the Defendant was the shooter. This is
his own words, from his own hand.

THE CQURT: What did you just say?

MR. STANTON: This is from the Defendant's
own hand, from his own mouth, saying that he tock care
of that regarding the three white boy victims, the
three Caucasian men in this case.

The rest of the letters that I've
highlighted all speak for themselves and are
self-evident in their relevancy to issues directly
before this penalty jury. And that is, what role did
the Defendant have in relationship to his other
codefendants? And they speak volumes to that. The
Defendant is clearly the leader of these three men.

MS. JACKSON: Your Honor, thet is a blatant
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attempt to mislead this Court. I attached to my
opposition a transcript from the former jury penalty
phase. That letter, when he says he took care of the
three white boys, he's referring to the white boys who
testified.

And Judge Scbel said this, quote, And he
refers in one of the letters to don't worry about the
three boys. That must be Brian Johnson, Todd
Armstrong, and Terrell Young. He's talking about Ace
Hart. And Judge Scbel says, "He's taking care of
them. Obviously, he hadn't. There's a lot of young
men boasting in here." He was talking about the
witnesses.

And I know that is in the same transcript
that they have toc mislead this Court. 2And to have
this Court think that he's referring to the victim in
this case is just not true. That's already been
litigated.

In other words, one of the reasons why
Judge Sobel was compelled to keep this cut is that
these letters contain young men bragging, "Yeah, I'll
take care of the witnesses." And Judge Sobel says,
"They came in here and testified." That's what this
refers to.

First of all, we need to understand that if
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the letters come in, they're coming in in their -
entirety. Every other word being "nigger" this,
"nigger" that, and all of this vulgarity which was so
offensive to any kind of -- the determination in a
death case should be a reasoned and rational
decision. And I think that this Court has recognized
correctly that this type of language -- the other
District Court found that it raises prejudices. He
talks about all kinds of subjects that are just not
proper for a death penalty case, Judge. That's why
they were kept out before with very good reason. You
cannot clean these up.

I will not and I don't think the Court will
allow the State to highlight certain portions and get
them in.  The rules of evidence say if you get a part
in, you'll get the whole thing in. And I will
certainly not stipulate to a part of the letter coming
in. The whole thing will come in.

THE COURT: Well, it's his language. He
used it. No one told him to use it.

MS. JACKSON: Your Honcr, the law is that a
death sentence case should be based upon a reasoned
response. It's just young men bragging. He talks
about having them taken care of.

THE COURT: This is not bragging. I don't
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know what he's doing. He's trying to get his boys

together.

of the letters?

THE COURT: I read the ones before me.

MS. JACKSON: There's a lot of them, your
Honor.

THE COURT: He's not bragging. He's using
these words. That's his language. That's what he's
talking about doing. He's talking about fixing the
case. I don't think it's bragging.

MS. JACKSON: It's puffing, your Honor.
He's saying he can do things that he can't do.

THE COURT: I don't think it's puffing. I
think he's telling them he's a bad dude and he'll do
it

MS. JACKSON: Your Honor, they testified.
He says, "I'll make it that they won't come to ccurt
and testify." And the judge says they already
testified.

THE COURT: What's your response to that?

MR. STANTON: 1In reference to the letter
about the three white boys, that's the judge's
assessment. I think he completely missed the pecint

because the context of the entire letter is he's

M3S. JACKSON: Your Honor, have you read all
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talking about -- if you go to the paragraph before
that statement, he's talking about that his two
cedefendants, Terrell Young and Sikia Smith, gave
statements to the police.

And through these letters you can clearly
see that one letter says he now is aware through
discovery of an article in the newspaper that his
codefendants gave statements and that those statements
implicated him.

THE COURT: My only problem, though, is I
don't know 1f it's going to be inflammatory or not
getting two or three bites of the apple when one judge
has already ruled. And you bring up the same thing
about the next judge. That's what both of you are
doing. I don't want anybody to get the benefit from
the judge being switched. I like to keep it
consistent.

MR. STANTON: I understand that, your
Honor. But I think if you look at Judge Sobel's
ruling and what was presented to him at that time, I
think we're much more focused as to the nature of the
letters, the number of the letters, and what we're
seeking to admit them for.

MS. JACKSON: If they let in one letter,

I'm going to admit them all because the rules say if
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you admit a part, I get to admit the whole because
there are things in these letters that he talks
about.

MR. STANTON: We have no objection.

MS. JACKSON: Well, your Henor, Mr. Stanton
argues --

THE COURT: Mr. Stanton, why do you want to
offer these?

MR. STANTON: Well, several reasons. First
of all, your Honor, the Defendant signs these letters
"General Deko." We are prepared to admit testimony
through gang experts about what that means within a
gang in general.

THE COURT: What does it mean?

MR. STANTON: That this person is now a
leader of the gang and that you get to general status
by committing criminal acts and furthering yourself in
the gang, both whether you're in Los Angeles or in
another city, and indeed the reference to "General
Deko, "™ which the Defendant signs all_his letters that
way.

MS. JACKSON: That's not true. He signs
some "Dick Tracy."

Your Honor, he also says in this one

letter -- this is a letter to Terrell Youhg -- "and I
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told you we ain't soldiers no more. We graduated from
mother fuckin' generals."

So he says they're all generals. That's
the problem with these letters. ©One minute he's the
general. The next minute they're all generals. And
the next minute he's Dick Tracy.

MR. STANTON: At least two of these letters
are directly asking him to fall on the sword so that
he can get off the case, then take the fall for the
murders, and then he would do whatever he can fcor the
rest of his life to try to get them out of prison.

MS. JACKSON: And the relevance of that,
your Honor, he sits here convicted of four homicides.

THE COURT: Ms. Jackson, you keep
interrupting. You won't even give me a chance to
converse with other counsel. I'll give you your
chance.

MS. JACKSON: Very well, your Honor.

THE COURT: Thank you.

MR. STANTON: So the relevance again, your
Honor, is I think one of the critical inguiries in
this penalty proceeding is to determine and for this
jury to weigh the respective evidence as it reflects
on all three defendants that were involved in all four

murders. This is direct evidence from the Defendant
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himself sgpeaking to issues that I think are entirely
relevant to the jury assessing the respective roles of
all three defendants.

Understanding that those gentlemen have
already been convicted under separate penalty
provisions under a separate jury, I simply ask, is it
a relevant inquiry for the jury in this case to
consider the respective roles of the other
codefendants? Clearly the Defense, if I were
defending this case, would offer, as they could
easily, evidence to show what sentence befell
Mr. Smith and Mr. Young.

And so the State is in the position of
presenting the evidence for the jury to evaluate each
of the defendant's roles, and this speaks directly to
that.

THE COURT: I don't think that's
necessarily true from reading these letters. It
sounds like to me someone who's trying tc get the
codefendants not tc talk and kind of like stay
together with their story.

But, moreover, it's very inflammatcry. If
you got any black people on this jury, they'll
probably be offended. Every word in here is

"nigger." At least 500 times he uses "nigger." He
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uses "white boy" one time.

Anyway, Judge Sobel has already kept it
out. So I'm going to make the same ruling. All
right. What else?

MS. JACKSON: Having ruled in that fashion,
then it would appear toc counsel that we have no need
for a gang expert. The gang expert, according to
counsel, was to explain the letters. And that was my
thinking as well. There is no indication --

| THE COURT: Is he still in a gang.

MR. STANTON: I believe so, your Honor.
But, once again, counsel is misrepresenting my
comments regarding our seeking to admit evidence
regarding gang affiliation. It was twofold. You've
ruled on the letters. That's one prcng of why we were
offering gang evidence.

The second one is to address -- and maybe
the Court will limit us to rebutting any evidence in
this regard. But, once again, in the two prior
penalty hearings they offered evidence about the
defendant's life as an adolescent and preadolescent in
Los Angeles and his necessity for joining a gang.

If indeed they go down that road in any
way, shape, or form, we want the opportunity to have a

gang expert say, Young men in his neighborhood
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invelved in the Six-Duced Brooms, which was his gang,
have a lot of other options than just joining this
gang.

THE COURT: That sounds fair to me.

Ms. Jackson?

MS. JACKSON: Again, your Honor, if that's
a rebuttal witness that they're offering.

THE COURT: If you bring up anything about
what he just mentioned, that he didn't have any other
alternative but to join a gang, they've got the right
to show that he did and rebut anything you say about
his gang membership and that it contributed to his
problem. I think they can bring in the gang folks to
talk about it, why he joined in the neighborhood he's
in that gang.

MS. JACKSON: As I understand their motion,
they want to put this gang officer on in their case in
chief. That I object to, but I have no quarrel
with -—-—

THE COURT: If he's been in a gang, I never
heard a word that was irrelevant.

MS. JACKSON: Your Honor, as I set forth in
our opposition, we would cbiject to it on the basis of
relevance. I've read the transcripts in all three

cases, and I don't see any allegation that this was a
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gang-related homicide.

THE COURT: It doesn't have to be gang
related, does it?

MS. JACKSON: Usually that's what they use
it for, your Honor.

THE COURT: If you guys bring it up, I
think he should be able to use it. I think that's a
good compromise.

MS. JACKSON: I never had a problem with
that, your Honor.

THE COURT: That's the Court's ruling on
that. What else do we have?

MS. JACKSON: Your Honcr, we have a final
issue, which is again a very large issue which has not
occurred yet. Judge Sobel did not have the task of
dealing with that.

Since the last proceeding, Derrick Simpson
is deceased. He was shot by Donte Johnson. Donte
Johnseon pled guilty to attempted murder in that case,
There was a preliminary hearing. That's on
videotape. Mr. Simpson testified previously at both
penalty hearings. This court has actually granted a
motion for the State to use that testimony.

And as I set forth in my oppoéition, they

attached an autopsy report to their response, which is
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the first time I've had a chance to see it. This is
my first issue. There is no way I could have an
expert look at this autopsy report and to tell me the
cause of death for Derrick Simpson. From

Mr. Simpson's own mouth, we know he was in his 40s and
that he was a longtime crack addict. This is from his
own mouth.

THE COURT: What's your point? What are
you objecting to if I've already admitted it?

MS. JACKSON: They want to tell the jury
that he's dead. Your Honor, at some point there has
to be a limit in a quadruple homicide as tc how many
deaths you can tell this jury about, things that they
have not had to prove.

THE COURT: First of all, he shot the guy,
he confessed to shooting the guy, and the guy died
prematurely. What did the autopsy say?

MR. STANTON: Cause of death was homicide
related to his previous gunshot wounds that the
Defendant has been --

THE COURT: What do you want to do, ma'am?

MS. JACKSON: Your Honor, the guy also had
three or four infections.

THE COURT: Was he paralyzed in a chair?

MS. JACKSON: Yes, your Honor.
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THE COURT: That's what happens when you
get shot and get paralyzed. You get all kinds of
infections. Even I know that.

MS. JACKSON: We now have the jury hearing
four, possibly five -- I think you ordered five
homicides. Before this Court brings in its sixth, I
would like the chance to have an expert -- and I got
this report last week -- look at this autopsy report.

THE COURT: Who are you going to get?

MS. JACKSON: I'll get whoever I can, your
Honor. We've got ten days, fifteen days.

Your Honor, I am very serious about this.
If this jury is told that Derrick Simpson died as a
result of anything that Donte Johnson did, I believe
it's'going to be reversible error, and here's why.

THE COURT: That's the Supreme Court's job.

MS. JACKSON: Youﬁ Honor, I try to comply
with the law and the rules, and here's what it says.
One of the issues that's currently before the U.S.
Supreme Court right now in Summerlin is whether or not
Donte Johnson, who asked for a new jury trial in 2000,
is going to be prejudiced by'us, being the system,
saying, "No, we're going to have Jjudges kill you."
Are we going to be prejudiced by that?

THE COURT: What does that have to do with
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this issue here?

MS. JACKSON: Your Honor, Derrick Simpson
was not dead in 2000. As I set forth in my points and
authorities, Donte Johnson asked for a new jury back
in 2000. That denies him -- this man has since
expired.

Part of the problem with these types of
cases under the Summerlin case now before the U.S.
Supreme Court is that you're going to punish him
because he was not givenrﬁhat he was due back in
2000.

The way to keep this clean and to keep this
legal is to not have him be in any worse opposition.
That is what due process requires, your Honor. That's
what the fundamental due process requires. If Derrick
Simpson had died and Donte Johnson did not have a
penalty phase, they couldn't even prosecute him.

Your Honecr, I attached to my opposition -~

THE COURT: All right. I understand your
point, Ms. Jackson. We'll leave it to the smarter
people to take care of in the Nevada Supreme Court.
How much time do you need to get your examiner?

MS. JACKSON: Your Honor, you're inclined
to allow this in?

THE COURT: Yes.
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MS. JACKSON: Your Honor, I'm going to need
at least two weeks to have an expert. I want to run
some tests on Derrick Simpson's body. The man had all
kinds of infections, a crack head, and everything
else. I'm not prepared to do this on the 18th.
THE COURT: Why do you have to run tests on
his body? How are you going to get his body up?
| MS. JACKSON: That's their problem.
THE COURT: You don't need to run tests.
MS. JACKSON: Your Honor, we have to have
tissue samples. This is my client's life, Judge.
THE COURT: Anyway, like I said, how long-?
MS. JACKSON: Two weeks,
THE COURT: You can have two weeks,.
MS. JACKSON: And, your Honor, that's when
we set the trial date.
THE COURT: That's all you need.
MS. JACKSON: The record will reflect that
I cannct have this done in two weeks and be prepared
to go to trial in two weeks. I will be ineffective.
MR. STANTON: Would the Court entertain
bumping the current date from the 17th to two weeks?
THE COURT: I can do that.
THE CLERK: May 17th.
THE COURT: We can bump it two weeks.
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THE CLERK: What are we bumping in two
weeks?
MR. STANTON: The start cf the penalty
phase.
THE CLERK: That's set for the 18th.
THE COURT: A month. It shouldn't take you
that long to have somebody examine -- I don't know
what you're trying to do. I'm sure they kept tissue
samples if they did an autopsy.
MS. JACKSON: I hope so, Judge, because I
want to have him reexamined.
THE COURT: That's fine. I don't think
he's going anywhere.
MS. JACKSON: Right, your Honor. And that
would be my desire, including not te the death room.
THE CLERK: We're resetting the penalty
hearing.
THE COURT: I can give you a status check
in two weeks to see i1f you have the examination done.
MS. JACKSON: Very well, your Honor.
MR. WHIPPLE: Your Honor, I appreciate
your =-- I do have another capital case starting
June 1lst. My client in this case is not going
anywhere either, but I need to make sure that the
Court can move that case.
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THE COURT: On what date did we set to have
those witnesses show?

MS. JACKSON: A week from today, your
Honor. May 10th.

THE CLERK: There's another motion set on
that day too. |

THE COURT: What date?

THE CLERK: May 10th.

THE COURT: Why don't we kick those over
two weeks, and that will give her enough time to --

THE CLERK: All the stuff set for May 10th
already kicked everything to May 17th.

MR, WHIPPLE: My thought, your Honor, is
because Mr. Johnson is not going anywhere, maybe we
can kick it further than a month. That will give us
time to do my capital case in June.

THE COURT: Which ones are unresolved?

MS. JACKSON: We have I think four
unrescolved motions, your Honor, and there's one that's
being typed this afternoon.

THE COURT: Let's recap everything.

MR. STANTON: Yeah. 1 through 6 have all
been resclved. The State has withdrawn seeking as an
enumerated aggravator the death of --

THE COURT: All right. I need the State to
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prepare the order for those, the ones we resclved.
MR. STANTON: 1I'll prepare an order
relative to the. Court's ruling relative to all the
issues.
THE COURT: Yes.
MS. JACKSON: And I would like a chance to
review and sign off on any orders.
MR. STANTON: Absoclutely.
MS. JACKSON: Thank you, your Honor. And I
also thought the Court was asking about other motions
I've filed. I think we can resolve all of those in
two weeks because the last one is being typed today,
your Honor.
THE COURT: All right.
MS. JACKSON: Thank you, Judge.
THE COURT: And you guys need to get all
your motions heard.
MR. GUYMON: Judge, have we officially
vacated the hearing for the 18th?
THE CLERK: That will have to be on
June 1lst, is what I was looking at.
MR. WHIPPLE: I have a capital case
starting on the 1st.
THE COURT: How long will it take to finish
it up?
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MR. WHIPPLE: Two weeks. And I have a very
crowded calendar. So 1f we can get together to
discuss an appropriate time to get together for this
matter.

THE CLERK: Our criminal calendar stack
starts on the 6th.

MR. WHIPPLE: If we can return in two weeks
at a convenient time.

THE COURT: I want to keep this thing
moving. How old is this case?

MR. GUYMON: The murder occurred in '98.
The conviction occurred in 2000. And the penalty
phase.

THE COURT: Six vears. Let's get this
thing moving. We're gcing to sét the hearing date on
the 17th or so.

MR. GUYMON: And you want to hear the
motions on the 17th?

THE CLERK: 1:30.

THE COURT: We can do that. And hopefully
we'll have all the motions done and we can set a
hearing date at some time later. All you need to do
is subpoena your witnesses. Right? So we'll set it
at a convenient time on the 17th. Is that okay with

everyone?
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MR. WHIPPLE: Yes, your Honor.
THE COURT: 1In the meantime, get that order
typed up and send it over to sign off on it.
MR, STANTON: 1I'll send it to Ms. Jackson
today.
THE COURT: I thought we only had two.
MR. GUYMON: Judge, they have a motion
right now to have us not refer to the kids as boys.
And we were going to agree to the motion for the
guestiocnnaire. We've virtually agreed to that. And
they have a motion to bifurcate.
THE COURT: Hold on. How old were they?
MR. GUYMON: We don't object.
THE COURT: Okay. That's granted.
MS. JACKSON: But I'm going to amend my
motion to include kids because we have one
17-year-old. Everybody else was an adult.
MR. GUYMON: Judge, we will refer to them
as young men.
THE COURT: Okay. That will be the order.
What else?
MR. GUYMON: They had a motion for a
questionnaire, which we met with them on last Thursday
or Friday, made some changes to the questionnaire. We
have one very small objection to the questionnaire.
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THE COURT: What's the objection? I can do
it now.

MR. GUYMON: In the synopsis, Judge, it
refers to the race of the victims and the race of the
Defendant. Our position is that we don't believe that
the race has anything to do with the synopsis of the
case. And that is our only objection. Questions 33
through 36 deal with race, Judge, and we felt like
that was sufficient.

THE COURT: What question was it?

MS. JACKSON: The synopsis, your Honor. I
have attended some of the best death penalty colleges
in this country, and they all tell me that the race of
my client and the race of the victims is the most
important factor that juries consider when they
determine whether or not to kill a defendant. I think
they havevto be told that early and often.

THE COURT: Well, I don't know about
often.

MS. JACKSON: Your Honor, that goes to the
very heart of whether or not a jury can be fair.

THE COURT: I don't need you to lecture
me. That's not even an issue.

MR. GUYMON: Judge, we indicated that

Questions 33 through 36 address race.
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MS. JACKSON: Your Honor, the questions
don't dictate who is of what race.

THE COURT: I agree. I don't think it
should be in -- you can put it in around 36 or 37.
You can put what race they are.

MR. GUYMON: Okay, Judge.

M3. JACKSON: Very well, your Honor.

THE COURT: You can put those questicns
somewhere else. But to start off like that, I don't
think -- you could make that a question and list all
the races down with the rest of it where you talk
about race. What else is there?

MR. GUYMON: There was a motion to
bifurcate the penalty hearing. And, in short, what
the Defense was asking is that we not get into
character evidence unless we have proven an
aggravator. We have provided our opposition.

In short, Judge, the rules don't regquire a
bifurcation of the hearing. And, in fact, they raise
this very issue in the appeal in the Donte Johnson
case, and the Court denied that as being incorrect.

THE COURT: Well, it is not incorrect, but
it's not required. But, anyway, I'm not going to have
two hearings. So we'll just do one. I'm not going to

bifurcate it.
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MR, GUYMON: I would also submit, Judge,
that one of the aggravators is death to one or more
persons. By the very verdict we have death to four
people. So we've met an aggravator,

Another aggravator would be the aggravators
during the commission of a robbery. And, of course,
they found robbery times four. So the aggravators
were proved by the very verdicts.

MS. JACKSON: Before the Court denies my
motion, can I make a record?

THE COURT: Yeah. That's a good idea.

MS. JACKSON: We would ask the Court to
bifurcate the penalty phase into two portions for the
following reason: The jury is not permitted to
determine whether or not anyone is death eligible
until they find an aggravator beyond all reasonable
doubt. That has always been the law.

And the State has recently cited a case,
28.3rd.498 of 2001, Nevada Supreme Court case. And
it's stated at page 515 of that case. "In deciding
whether or not to return a death sentence, the jury
can consider such evidence only after" -- and they're
referring to the other matter evidence -- "they have
found aggravators or mitigators.”

This other party stuff or bad act stuff
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that the State has insisted upon bringing into this
penalty hearing can consider such evidence only after
finding the Defendant death eligible, after it has
found unanimously at least one enumerated aggravator
and each juror has found that each mitigator does not
outweigh the aggravators. Of course, if the jury
finds that death is appropriate, they can consider the
other matter.

And that's the problem we have with these
other alleged murders, this Sncop homicide and this
other stuff. Because as human beings we find it
impossible for a jury to find -- we are going to be
objective and find that the State has proved an
aggravator beyond all reasonable doubt, but I'm going
to block out of my mind the fact that this man, who is
convicted of killing four people, has killed 15 others
they say. I mean, that's ridiculous.

And that's basically what we ask this jury
to do when they find this evidence before they find
him death eligible. Therefore, we think it's
unconstitutional and cannot occur fairly without a
bifurcation until people can somehow stop being human,
which they certainly cannot do. Thank you, your
Honor,

THE COURT: State, is there anything you
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want to add?

MR. GUYMON: No, Judge, other than the fact
that what I've said previously.

And, in fact, the instructions that you
instructed the jury will tell them the method by which
they can consider the character evidence. They cannot
consider the character evidence until we've proven an
aggravator. So they'll be instructed on the three
prongs.

THE COURT: How much of a difference is
this going to make in terms of time? It wouldn't be
very long anyway just teo say, "If you find the
aggravator that four pecple were killed or more than
one person was killed." And the other one was a
robbery?

MR. GUYMON: By the very verdicts, Judge.

THE COURT: But how long will that take?

MR. GUYMON: I guess they would hear the
summary of the case from the detective and some of the
other witnesses that will establish the facts that
suppert the guilty verdicts. I can't really tell you
how long it would take.

THE COURT: But I don't think it's
necessary, though, given the fact that he's already

been convicted cf killing four people. In a situation
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where the facts were different, it might be
beneficial, but they already killed four people by the
verdict itself. The aggravator has already been
proven.

MR. GUYMON: The aggravators are death to
more than one person, a death cccurring during the
commission of a robbery or kidnapping. We have
kidnapping times four and robbery times four.

And then the last aggravator, Judge, is to
avoid apprehension or to facilitate escape. That's
the one aggravator that they don't necessarily have to
find pursuant to the verdicts. But by the very
verdicts, Judge, two of the éggravators are found and
are, for lack of a better word, already established.

MS. JACKSON: But, your Honor, these are
not these juries' verdicts.

THE COURT: What's your main objection to
doing it that way?

MR. GUYMON: On the bifurcation?

THE COURT: Yeah.

MR. GUYMON: I guess, Judge, just by
procedure because there i1s no procedure, number one.

And, number two, this very issue was argued
in the appeal previcusly, and they indicated that that

was not what was to happen, that the procedure was as
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established by law.

THE COURT: All right. Anyway, it's
denied. So what's next?

MR. GUYMON: The next was that the defense
was asking to allow the defense to argue last in the
penalty phase.

MS. JACKSON: Your Honor, if it's my
motion, I get to speak first and last, I believe.

MR. GUYMON: I'm sorry.

THE COURT: What does our legislature say
about that?

MS. JACKSON: At least as far as I'm the
moving party. So he doesn't get to present my
metion. I do.

THE COURT: That's not what we're talking
about.

MS. JACKSON: Yeah. But my motion is to
argue last in the penalty phase, which I probably
won't get to do. But at least I should get to argue
first today.

THE COURT: What does our legislature say
about that? Have they changed that law?

MS. JACKSON: Not to my knowledge.

THE COURT: Wasn't it propcsed?

MS. JACKSON: From my understanding, it was
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proposed and rejected. But, your Honor, that's the
kind of thinking if legislature would not recognize
what the Supreme Court did in ring. So the Supreme
Court legislature isn't always right.

THE COURT: But if you're a judge, you have
to follow the law.

MS. JACKSCON: Judge, you have discretion in
this matter. 1 cite for the Court a case which
clearly gives this Court discretion. State wversus
Jenkins, 15 Ohio State 3rd, 164, 1984, the Chio
Supreme Court. Actually, there is legal precedent for
this, your Honor.

Moreover, I think if you parallel this with
what the burden is in the penalty phase, they don't
have the burden in the penalty phase. If they put on
their case and we don't bring forth any mitigators,
our client automatically will receive the death
penalty. We have as much as or equal burden in this
phase.

THE COURT: Not automatically. The Jjury
never has to follow what the State recommends or
anybody else. They have complete, total, unfettered
discretion.

As to what they dc once —-- even after they

find that the aggravators outweigh the mitigators,
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they still don't have to give & death penalty. They
can do whatever they want. But with that being said,
go on.

MS. JACKSON: In those same lines, I have
Gardner versus Florida, 430 U.S. 3492, 1877. And that
is a different case. However, it also states that
there is a higher standard of due process required in
death cases because of the severity and the finality
of the punishment. And the Supreme Court in that
case —-

THE COURT: So what do you propose?

MS. JACKSON: I'm proposing that this Court
will allow me to address the jury last. That is what
my moticn is, your Honor.

THE COURT: So the State will go first.
Right?

MS. JACKSON: Then we would go, and that
would be it.

THE COURT: Don't they get a rebuttal?

MS. JACKSON: No, not if you grant my
motion, Judge.

THE COURT: But don't they normally get a
rebuttal, or do they not?

MS. JACKSON: We'll take a surrebuttal.

THE COURT: A surrebuttal?
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MS. JACKSON: Yes. They go, we go, they
go, and we go.

THE COURT: That could be done. That's how
normally I would do it. If we do an examination, the
State would go, the defense would go, the State would
rebut, and then we would have a surrebuttal.

MS. JACKSON: That's what we would propose,
your Honor.

MR. GUYMON: And, Judge, if I could
approach. We filed this electronically. The Defense
made this argument in the Johnson appeal, Judge, that
they were to go last.

THE COURT: I know it's not the law,
Counsel, but I don't see —-—- what's the harm? After
all, they're trying to save their client's life.

MR. GUYMON: I understand that. And the
argument has been brought between Williams versus
State, Snow versus State, and, of course, the Johnson
case. NRS 175.141(5) says, "When the evidence is
concluded, the District Attorney must open and must
conclude the argument.”

Judge, the law is very, very clear that the
State opens and rebuts the Defense both in the guilty
phase and in the penalty phase. There is no statutory

provision or no law which permits the Defense to go
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last or have surrebuttal in argument.

THE COURT: That is true.

MS. JACKSON: Even the statute, the last
time I checked, was ambiguous as to penalty phases.

THE CQURT: I think the Supreme Court has
stated that we have no authority. Let me see here,

MS. JACKSON: Your Honor, may I approach
your court reporter and ask a question about the
transcript?

THE COURT: Yes. Anyway, Ms. Jackson, even
though I don't see anything wrong with it, it's
probably a perfect system in these kinds of cases, the
Supreme Court states in all these cases that the
State, the prosecution, must be allowed to close last.

So I think that is something the Supreme
Court is going to have to change or the legislature.

I don't agree with it, but I'm restrained to follow
their direction.

What else do we have?

MS. JACKSON: I believe that's all of the
motions. There 1s one more, as I indicated, that is
being typed today. We will file it tomorrow, and I
think that will give the State ample opportunity to
address it and respond to it.

THE CLERK: I think all those motions we

Laurie Webb & Associates
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had set for the 10th except for your one motion.

I have Defendant's motion to argue last,
denied. Defendant's motion to bifurcate, denied. I
have Defendant's motion for jury questionnaire and an
amended motion for jury guestionnaire.

THE COURT: The guestionnaire was granted
provided that the synopsis would be placed down where
the others are.

MS. JACKSON: And the amended motion
superseded the original motion, Ms. Clerk. So the
original motion would be withdrawn, if that's cleaner
for the record.

THE COURT: What else do you have?

MS. JACKSON: Your Honor, that's it as far
as what's pending now. As I stated, I will put on the
reccrd that I will have the other motion filed
tomorrow, and that should give counsel enough time to
respond. And we would like to have the evidentiary
hearing on the Oscar Irias incident.

THE COURT: We already have a date on that.

MR. GUYMON: May 17th at 1:30.

MR. STANTON: And I'll include it in the
Court's order.

(Thereupon, the proceedings

concluded at 3:17 p.m.)
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7
LAS VEGAS, NEVADA; MONDAY, MAY 17, 2004 1 THE COURT: All right.
PROCEEDINGS 2 MR, STANTON: Officer Gonzalez.
e R 3
4 ALEXANDER GONZALEZ
(Defense Exhibits A, B and C were marked 5 being called as a witness on behalf of
for identification.} 6|state, was first duly sworn and testified as
T|follows:
THE QOURT: Proceed. 8
9 THE CLERK: Please be seated. State your
STATE'S CASE 10 |name and then spell your last name.
MR. STANTON: Your Honor, in Case C153154 11 THE WITNESS: Alexander Gonzalez,
when we last were before your Honor, we requested 12 | A-L-E-¥-A-N-D-E-R, Gonzalez, G-O-N-Z-A-1-FE-Z.
and the Court declared today's time and date for a 13
continuation of a series of motions and hearings 14 DIRECT EXAMINATION
that involved evidence to be presented at the 15 | BY MR. STANICN:

defendant's penalty phase. One of the items that
was presented to the Court regarding the State's
proffer was an incident that gave rise to charges
being filed against this defendant and a
co-defendant regarding throwing another inmate off
of a railing at the Clark County Detention Center.

I have one witness to present regarding --
to meet the State's evidentiary burden, and he's
present in court, and I believe based on the nature
of how we proceed, if I can call that witness.

NN N NN e
Los WO WO o

Q Officer, I want to direct your attention
back to the date of February 24th, 2001, Did you
have, on that date, sir, occasion to be employed
with the Clark County Detention Center as being a
Metro cfficer?

A That's correct.

Q What was your assignment on that day, sir?

A I was relieving for training in Post 50.

T was working the 5C/D module.
Q What was the name of the module again?

SONIA L. RILEY, CCR NO. 727 (702) 455-3610

SONTA L. RILEY, CCR NO, 727 (702) 455-3610
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A Post 5C.

Q What type of module was that, as far as
the nature of the inmates that were housed in 5C?

A It's a disciplinary unit.

Q  Were you familiar with the defendant Donte
Johnson on that day?

A Yes, I was.

Q You knew him from previous occasions and
knew him so that you would recognize him mentally
and visually?

A Yes,

Q On that day, did you see Donte Johnson ke
involved with other inmates in unusual activity that

e - T . I i PU I S I

e e
[ =t

inmate Reginald Jolnson --

THE QCURT: Reginald Johnson?

THE WITNESS: Yes, sir -- walk up the
stairs and begin -- a fight started between them two
and another inmate by the name of Oscar Irias. And
at that time, they began a physical confrontation on
the upper tier, and inmate Oscar Irias was thrown
from the upper balcony down to the third floor.

THE COURT: Who threw him down?

THE WITNESS: Both of them, Reginald
Johnson and Donte Johnson.

THE COURT: You saw the defendant there
grab him and pick him up and throw him over along

you focused your attention on? 14 [with the other guy?
A  That's correct, 15 THE WITNESS: Yes, sir.
Q Could you tell the Judge what you 16 THE COURT: No doubt about it?
observed, where ycu were, and what was the first 17 IHE WITNESS: No doubt about it.
thing that brought your attention to Mr. Johnscen and 18 T was positioned in the module office.
other inmates? 19| It's a wooden door with a glass, and I observed it
A I was in the module office. I think it 20| from the module office.
was the first time as I arrived to relieve the other 21 | BY MR. STANTCN:
officers while they went to go train, and they were 22 Q Do you know a correctional officer by the
all doing their free time. Usually during that time 23 | name of Hugh Hardy?
they get —— they shave, take a shower, whatever it 24 A That's correct.
may be. Well, I observed Donte Johnscn and an 25 Q Was he working with you or in the same
SONIA L, RILEY, CCR NO, 727 (702) 455-3610 SONIA L, RILEY, CCR No, 727 {702) 455-3610
11 12
area as you were? 1 MS, JACKSQN: Cbjection. Speculation and
A Yes. 2 | xrelevance.
Q After this incident, did you then run up 3 MR. STANTON: I think it's certainly
to -- why don't you describe to the Court what you 4| relevant as to the proceedings.
did relative to Dente Johnson and Reginald Johnson 5 THE QOURT: Did he walk over and see his
after you saw them throw that inmate over the 6| condition?
railing. 7 MR, STANTON: He did. I'm just asking him
A First, I called a Code Red 416, which is a 8 | based upon what he saw when he first observed the
fight, when they began exchanging blows. Donte 9|inmate, not necessarily what occurred afterwards,
Johnson and Reginald were hitting Oscar, At that 10 MR, WHIPPLE: How is that relevant?
time, I called 416 and ran out. As I called Code, I 11 THE COURT: How is it relevant?
ran out after Officer Hardy. As we ran out, 12 MR. STANTON: It's relevant to what the
probably halfway in between the day room, that's 13 | officer perceived the defendant had dene.
where I saw Oscar getting thrown over the balcony, 14 THE COURT: He saw what he done. He threw
and that's where I called Code Red 444, and that's 15| him -- he was on the second floor?
when Oscar landed down, We ran in, and both Donte 16 THE WITNESS: Yes, sir.
Johnson and Reginald Johnson walked down the stairs 17 THE COURT: Sustained.
with their hands in the air, and they were prone 18 MR, STANTON: If the Court doesn't believe
clown. 19 |any further inquiry is relevant —-
Q And based upon your initial reaction of 20 THE QCURT: That's not what I said. I
how you saw this other inmate, the distance that he 21| just asked him what he thinks happened to the quy.
fell and how he was propelled over the railing, what 22 |All he had to do was go over and lock at him and say
did you think initially was going to be his 23 |what happened to him.
condition after the landing? 24 | BY MR, STANTON:
MR, WHIPPIE: Objection, speculation. 25 Q Once the defendant and Reginald Jchnson

SONIA L. RILEY, CCR NO., 727 {702) 455-3610
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were prone down, they were taken into custody?
A They were restrained.
Q Restrained.

MR. STANTCN:
of this witness.

THE OOURT: What was the condition cf the
person that got thrown over the balcony?

THE WITNESS: I thought he was sericusly
hurt, if not dead when he landed. He landed pretty
hard. I'm not exactly sure what happened to him,
but they took him to the hospital.

I have no further questicns

[0 R - N I SRR O

-
Ll =

you if I told you from exactly where.

Q No broken bones, right?

A That I can recall, no, sir,

Q I want to go back and talk briefly about
some of the information that occurred with regard to
that incident.

You gave a statement to some detectives,
correct?

A Yes, sir.

Q And there was an officer's report that was
filed, correct?

THE QOURT: Tt was off the second floor? 12 A I think a voluntary —- maybe officer's
THE WITNESS: Yes, sir. 13 | report. I'm not sure.
THE COURT: What did he land, on —- the 14 Q Did you prepare a veluntary statement?
concrete below? 15 A I didn't prepare it. I was interviewed by
THE WITNESS: Yes, 16 f the detectives, and they prepared it.
THE QOURT: Go on. 17 Q Now, did you do an actual -- were you part
18 |of an investigation that took place after —- an
CROSS-EXAMINATION 19 | internal investigation with the Clark County
BY MR. WHIPPIE: 20 | Detention Center?

Q Officer Gonzalez, in fact, Mr. Irias 21 A No, I wasn't.
received a cut to his knee; is that correct? 22 Q 80, you're not sure if there were any

A I'm not sure, sir. 23 | reports that were generated internally?

Q You're not sure where he was hurt? 24 A If they were, it was never brought to my

A He was bleeding, but I would be lying to 25| attention.

SONIA L. RILEY, CCR NO. 727 (702) 455-3610 SONIA L, RILEY, CCR NO. 727 {702} 455-3610

15 16
Q Now, I do have what's a CAD report, I 1 Q And, in fact --
believe, 2 MR, WHIPPLE: ['ll mark this for the
MR, WHIPPIE: 1f I may approach, your 3| Court, your Honer, what we're talking about. This
Honor? 4 |will be Defense Exhibit D.
THE QURT: Yes. 5 (Defense Exhibit D was marked for
BY MR. WHIFPIE: 6 | identification.)

Q Would you take a lock at that? 7| BY MR. WHIPPLE:

MR. HWHIPPLE: I have not marked that, and 8 Q With regard to Defense Exhibit D, is that
I don't know if the District Attorney has a copy of 9| the entire investigation that you put together
it. I'll provide it to you. 10| following this incident?
BY MR. WHIFPIE: 11 A It's not an investigation, Basically,

Q Officer Gonzalez, what I'm trying to do is 12 |it's just a formal -- they violated some type of
determine what information out there exists with 13| formal rule that we have in the facility, and they
regard to this incident. 14 | got written up for it,

Have you seen this before? 15 Q Is that the entirety of ycur write-up with

A Not in a leng time., It's been several 16 | regard to this incident?
years, but I wrote it, 17 A I believe so, yes. T CAD them both as far

Q So, there was an internal investigation 18|as I believe, and that's as far as I can go —- yeah,
that tock place? 19 Q And then there was the taped statement to

A I mean, when you say "internal 20 | Detective Velasco, correct?
investigation, " regarding myself or regarding the 21 A I didn't do that. They were in charge of
inmates -- 22 | that.

Q To the incident. 23 Q There was a police report that was

A Yes, they were formally CAD for fighting, 24 |eventually filed, correct?

I believe, 25 A Yes,

SONIA L. RILEY, CCR NO. 727 (702) 455-3610
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Q And a preliminary hearing transcript. 1| eyewitness to an event.
You testified at the preliminary hearing? 2 THE QOURT: He's asking backgreund,
A Correct. 3| BY MR. WHIPPLE:
Q Is that everything with regard to this 4 Q Police Acadsmy?
incident that you're aware of? 5 A Corrections Academy.
A That I'm aware of, yes. 6 Q What time line had you graduated prior to
Q I want to go back to February 24th, 2001 7 | this incident?
when this incident occurred, 8 A I graduated 7/14 of '99.
You were obvicusly an officer with the 9 Q Now, on February 24th, what was your
Clark County Detention Center on that day, correct? 10| position?
A Correct, 11 A Excuse me. I started 7/14/99; I graduated
Q What was your age back in 2001? 12 ja couple months after that. I'm not sure of the
A Two thousand one, three years ago, I was 13 |exact date, August maybe.
28, 14 Q of 19992
Q And how long had you been working for the 15 A of '99,
Clark County Detention Center? 16 Q Back on 2/24, what was your position?
A Two years, approximately. 17 {what was your title?
Q Had you graduated from the Police Academy? 18 A Corrections officer.
MR. STANTON: Your Honor, I'm going to 19 Q Was this your standard employment working
object as to relevance. 20 |at this particular post?
MR. WHIPPLE: Foundation, your Honor. 21 )% No, it wasn't.
MR, STANTON: Foundation for what? 22 Q let's talk about that post for a second.
MR. WHIFPLE: Foundation for this 23 | That was Module 5, correct?
incident. 24 A Post 50, Module 5C, yes,
MR, STANTON: Your Honor, he's an 25 Q What were you supposed to be doing there
SONIA L, RILEY, CCR No. 1727 {702} 455-3610 SONIA L. RILEY, CCR NO. 727 {702) 455-3610
19 20
that day? 1 Q Had you worked that module before?
A The guys -- the CERT guys usually train 2 A Yes.
that day. My sergeant said, "I need you to go 3 Q And approximately how many times did you
relieve a gentleman training;" I said ckay., They 4 |work that module?
provided me a list of individuals to exercise in 5 A Several times.
whatever order they wanted, because they were 6 Q In two years, how many times,
familiar with these individuals, and at this time, I 7| approximately, two times, three times?
just followed, basically what they told me to do. 8 A I think it was one of my assignments for a
Q Okay. 9| three-month period; so, whatever amount that adds up
Now, when you said CERT guys are normally 10| to.
on post, that means other people normally have that 11 0] I'm sorry?
description, are deing that job? 12 A For three months for four days one week,
A Yeah, 13 | three days another week.
Q So, you were filling in that day? 14 Q Tet me stop you right there, I got two
A Yeah, I was just breaking them for a 15 |understandings. You said you had been there a
couple of hours while they trained. 16 } couple times before, you worked there two times, a
Q Who are the CERT guys? Are they 17 | couple times, and then you said I had a three-month
specialized individuals? 18 | obligation; so0, I need to clarify. As of
A They train in different things, I guess. 19 | February 24th, 2001, how many times did you work at
Q  And they're normally doing that type of 20 | that post?
work that you were doing that day? 21 A I don't know, a lot.
A You don't have to be a CERT officer to 22 Q More than two?
work that module. It happens, I guess, that the 23 A Yes.
guys that were working that day, they were CERT 24 Q More than five?
officers. 25 A Yes.
SONIA L. RILEY, CCR NO. 727 {702) 455-3610 SONIA L. RILEY, CCR NO. 727 (702) 455-3610
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Q More than ten?

A Yes,

Q So, your initial statement of a couple
times is incorrect?

A I don't know. I don't remember me saying
a couple times, but a lot of times, yeah.

Q Now, that particular post was a
disciplinary unit. You already said that, correct?

A Yes.

Q And it was seqregated, right? The
individuals who were housed were segregated from
other individuals; is that correct?

A It was not segregated, all the
individuals, It's a disciplinary
housing unit, and they're released an hour per

There's rooms.

inmate to do their free time.

Q It's segregated from the general
population?

A Yeah, every module,

Q Those individuals that are housed, each
one of them have their own unit?

A Their own room?

Q Yeah,

A Not every individual -- there's some where
they have roommates, and there are some that are in

a room by themselves,

Q So, there are some people —— I want to
clarify.

In that module on that day, there were
some that had people that were double bunked to that
room?

A I don't know about that specific day. It
changes, Administration says we're going to try 5
David, we're going to do cellies. Five Charlie
might be single room individuals; so, I would be
lying to you if I said that day it was 5 Charlie was
having just specific one room man.

Q All right.

Officer Gonzalez, the day you were working
there, do you or do you not recall if those roams
were individuals or were they double bunked?

A I don't recall,

Q  Now, what time did you come on to that
post?

A I'm not sure. It was at the beginning of
the shift, but I'm not sure exactly what time.

Q Do you recall if it was morning, before
necon or after noon?

A No, it was in the afternoon, because I
worked swing shift or D platoon, which is night

SONTA L, RILEY, CCR NO. 727 {702} 455-3610
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shift,

Q Approximately how many hours had ycu been
on duty when this incident occurred?

A Probably not many.

o] Do you recall?

A I started at 6:00 p.m,; so, I can't --
what time did it happen?

Q Now, you were told that you had some
duties to take care of when you tock that post,
correct?

A Not duties.

Q You said that you were given a list of
things to do, correct?

A A list of individuals to exercise.

Q Were you given any other obligations or
duties to do other than to exercise these
individuals?

A You have obligations. As socn as you walk
into a module, you got to do a little routine.

Q What's that little routine?

A You check for janitorial supplies, you
make sure of the lock downs, individuals are locked
down. These guys can be exercised. The officers
are going to brief you of things, because that
wasn't my regular module; so, this is what you need

W D oG W N
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to do, these are the guys you're going to exercise,
ané I said "okay."

Q And how many people were to be exercised
that day?

A I'm not sure.

Q Now, tell me about this exercising.
do they normally exercise on that post?

MR, STANTUN: Your Honor, I'm going to
object, once again; relevance,

MR, WHIPPIE: Foundation. We have an
incident that occurred, it was during the free time.
I need to know some background as to the free time,

THE COURT: Go on. Continue,

BY MR, WHIFPLE:
Q Would you just give me an explanation of

Hew

how you nommzlly give individuals free time on that
post?

A Every individual in the housing unit have
free time, one hour a day, unless for whatever
reason they lost it. So, there's a list of
individuals, of every inmate in the module, and they
said, "Okay." There's no specific order, nothing:
it's just routine. We'll exercise Mr. Johnson at
6:00 and Jackson at 7:00, whatever, there's just no
specific rule.

SONIA L. RILEY, CCR NO. 727 (702} 455-3610
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Q And how long does each one have free time?

A One hour.,

Q So, you said one irmate had it at 6:00,
one inmate had it at 7:00, correct?

A Usually, that's how it happens. It
doesn't have to be like that, but it's one hour. As
long as they get their hour, then they're fine.

¢} You said "usually," correct?

A Yeah. It can go from 6:15 to 7:15 to 8:15
or whatever.

Q Usvally, is there cne inmate out at a
time?

A What do you mean?

Q Is there one inmate taking free time
individually or do you usually have a number of them

taking free time on that post?

A It depends. If they're falling behind
schedule, the guys that are working that unit, they
will exercise more than one guy at a time to make
sure everyone gets their free time,

Q So, what you're saying is usually it
doesn't matter, you can have individuals ocut there
one at a time or you can have a group of
individuals?

A Usually, they won't do more than two or
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three at a time.

Q Now, explain tc me what a blue card is?

A That's a locator card with their face and
their charges.

Q What value does a blue card have to you?

A That tells you everyone that's in the
unit.

Q And what other information does this give
you?

A Their charges -- it tells you their
charges, their picture and -- excuse me, sometimes
it tells you who -- it says, "Do not house with" so
and so.

Q Now, I want to take you back to this
Again, it was on February 24th, 2001.
You said you had been on duty for a short
pericd of time, correct?

A Yes.

Q And you said you were housed or you —

incident.

where were you exactly when you saw this?

A In the module cffice.

Q The module office is the command post, it
would be fair to say?

A Yesh. 1It's a little office with glass
windows in the middle, and that's where all officers

SONIA L. RILEY, CCR NO. 727 (702) 455-3610
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work out of.

Q Inmates den't go in there, correct?

A Correct,

Q You were in there.
officer in there with you at the time?

A There were several,

Q What, other officers were there?

A I can recall Officer Hardy, and that's all
I can recall,

Q You were in charge of C and D block at
that time?

A Although, there's usually Officer Hardy —
there's usually two officers per C and D, plus an
officer working the DRC, the control. They open the
doors and stuff,

Q On this particular day, there were only
two instead of three?

A No, there's always three, because one
works the doors, because you can't get in without
them popping you in the door; so, it was Officer
Hardy and myself and Post 50.

Q When this incident tcok place, how many
officers were in that command post?

A I'm going to guess three on my side, but
there's more working the SE/F side.

Was there another

W o -~ U s W N E
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Q Now, what inmates were on free time when
you saw this incident take place?

A Donte Johnson, Reginald Johnson, Oscar
Irias on the C side.

Q Where were they housed, first floor or
second floor?
I know Oscar was housed on
Idon't

A I'm not sure.
the bottem floor, That's all T can recall,
recall where they were housed at.

Q How long had Mr, Irias —- how long had he
had free time when this incident occurred?

A I can't recall exactly.

Q What about the two Mr. Jchnsons, Donte and
Reginald, how long had they had free time?

A 1 can't recall, They were let out
together.

Q All three of them?

A Yes, sir,

Q And how long had they been let out, do you
recall, before this incident took place?

A No.

Q Were they the only ones out?

A In the C side, yeah,

Q So, those three individuals could
physically touch each other?
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A Yes. 1 A Yes,

Q Were there any other inmates cut there who 2 Q And then you saw what you said is Reginald
could come into physical contact with them? 3|and Donte followed him, correct?

A No, not at that time; no. 4 A Well, Oscar was up there, I think,

Q And Mr. Irias went up to the second floor 5 |grabbing a Bible or religious book and a spray
at some point? 6 |bottle to clean his room.

A Yas, 7 Q How long had he been there?

Q  Was he supposed to be up on the second 8 A I'm not sure.
floor? 9 Q Two minutes, three minutes, five minutes?

A No. 10 A No, it wasn't that long. It was rather

[¢] He's not supposed to be on the second 11| quick, I'm not sure. I will be lying to you. I
floor because he's located on the first floor, 12 |don't know the specific time.
right? 13 Q You don't know if it was less than or more

A Yeah. 14 | than two minutes? I'm not trying to put words in

Q Did you try to stop him from going to the 15 | your mouth,
second floor? 16 A No.

A No. I was just watching him, I thought 17 Q You can't remember as you sit here today
he was going to go grab something; so, I didn't stop 18 |whether it was less than or mere than two minutes?
him. 19 A No, sir.

Q He was clearly breaking one of your 20 Q At no time after he was visiting up there
requlations, correct? 21 |with a book did you tell him to come down?

A Yeah. 22 A I can't recall if he said, "I'm going to

Q You didn't try to stop him? 23| go grab something,” Usually, they will say, “I'm

A No. 24 |geing to go grab something." I will be lying to

Q He proceeded to the second floor, correct? 25|you, but I did not try to stop him.
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Q Did you see him signal to you? 1 |post, correct?

A I can't remember, but he went upstairs, 2 A Correct.

That's what I do recall. 3 MR, WHIPPIE: And if I may approach, your

Q You stated that you saw the two 4 |Honor, I need to grab a photograph.

Mr. Johnsons follow him up, correct? 5 THE QOURT: Yes,

A Yeah, He ran upstairs, I mean walked 6 MR. WHIPPIE: Your Honor, if I may
upstairs -~ Oscar did; and a few minutes later the 7 | approach.
two gentlemen followed him up, Donte Johnson and 8 | BY ¥R, WHIPPLE:

Reginald Johnson, ) Q Officer Gonzalez, I'm showing you Defense

Q So, he had been up there a couple minutes? 10 | Exhibit C. What is that?

A A few seconds, it wasn't like immediately 11 A That's a picture of the module or part of
after, 12 | the module.

Q Do you know how long it was? i3 Q Would it be fair to say that that

A No. 14 | photograph was taken -— will be taken from inside

Q At some point you saw these two 15| your post?
individuals go up to the second floor? 16 A That's in front of the little control

A After them, yes. 17 | board, the DRC,

Q Did they go up together up the same 18 Q Would it be fair to say, again, that --
stairwell? 19 A That's not where I was standing at,

A Yes. 20 | though.

Q  Were they supposed to be up there? 21 Q  Okay. One thing at a time, Okay?

A No. 22 A Yeah.

Q Did you order them down? 23 Q Would it be fair to say that photograph

A No, 24 |was taken from the command post in which you were

Q Now, you were again back in the command 25 | seated?
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A Yeah, where we work out of; yeah.

MR, WHIPPIE: I move to admit Defense
Exhibit C at this time.

MR. SDAW: No cbjection.

THE OOURT: All right. That will be
admitted.

(Defense Exhibit C was admitted into
evidence.)
BY MR. WHIFPPLE:

Q Now, you stated that's not where you were
at?

A Yeah,

Q So, you know where that photograph was
taken from?

A Yeah,

Q Would you explain to me exactly where that
photograph was taken from?

A From in front of the DRC manual.

Q In layman's temms, where is that?

A That's where the Post 50 officer operates
the docrs from,

Q Now, is that in front of the door or is
that --

W e oy s Ww N
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of what, exactly, is in that post, okay? You got a
door, you got this panel, and what else do you have
in there?

A It's a bubble. It's a square, You have
the DRC in the middle, and then you have another DRC
that operates the other side. You have a door, a
wooden door behind you, one here (indicating), and
then you have another door here (indicating). You
can get in there three ways. I was by the wood door
that has access to 5C and 5D.

Q S0, you were next to the door that led you
into that rec room or into the hall that could go to
where those individuals were located?

A Into the module?

Q Correct.

A Yeah,

Q Were you lcoking through the door or were
you looking through the reqular window?

A The door was a glass —— a square glass.

Q So, you were looking through the door?

A Yeah, through a glass.

Q Looking through the glass pane in the
door, correct?

A That's like in the middle of the office. 24 A Yeah.
o} If you could just kind of paint a picture 25 Q Could you look —— first of all, this is
SONIA L. RILEY, CCR NO, 727 {702) 455-3610 SONTA L, RILEY, CCR NO. 727 {702) 155-3610
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the second floor that they went up to, correct? 1{up, correct?
A Um-hmm. 2 A Yes.
Q And it's fair to say ycu would have to 3 Q Why were you standing at that door?
lower yourself? 4 A Because I'm watching those guys on free
A No. 5]time. You always got to watch them.
Q You're standing -- how tall are you? 6 Q And you saw them all go up the same
A S5ix four, 7 jstairwell, correct?
Q You're 6'4, and you're standing looking 8 A Correct.
through the glass window in the door, and it's your 9 Q Now, there are scme obstructions in your
testimony that you could see those individuals on 10 | way, correct?
the second floor? 11 A Not from where I was at.
A Yeah. I was just watching out the door. 12 Q Would it be fair to say there are some
Q Now, is that where your nommal station 13 |posts out there in that meodule, correct?
would be is at the door? 14 A Yeah, there are several posts.
A No, You can go anywhere. There's no 15 MR. WHIPPLE: Your Honor, if I can take
rules. You're in the bubble, you can go wherever. 16| that picture back, please.
o] In fact, there's a computer there, 17 THE COURT: Yes.
correct? 18 | BY MR. WHIFPLE:
A Where? 19 Q First of all, let's establish where this
Q In that same command module. 20| incident oceurred on the second floor.
A Yes. 21 Do you know what room mmber it was in
Q And oftentimes you spend time in front of 22 | front of, approximately?
the computer? 23 A Approximately, I think, around 22.
A Yes, if you're writing a report; yes. 24 Q Twenty-two.
Q But this particular time you're standing 25 In this photograph, where would 22 be
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located?

A T think that's 22 (indicating).
(indicating) . The wooden door is that way
(indicating); the DRC is this way (indicating).

Q S0, these posts -- there are some posts
out there, correct?

A Correct.

Q When this incident took place, how far
were the posts from cbstructing your viewpoint?

MR, STANION: First of all, it's a
misstatement of the officer's testimony. The
officer just testified that nothing was obstructing
his view.

THE COURT:
BY MR, WHIPPLE:

Q The direct line of sight -- first of all,
how far was the distance from where this incident
took place to where you were standing, do you know?

That's 22

Sustained.
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marked, your Honor,
(Defense Exhibit E was marked for
identification.)

BY ¥R, WHIPPIE:
Q Officer Gonzalez, I'm directing you to
Defense Exhibit E. It's a six-pack, a photo that
was taken from the command post. What I would say
would be the lowest left-hand corner photograph
shows a door and a window in a door?
Um-hnm.
You have to answer "yes" for the record.
Yes.
Is that the door that you're referring to?
If that's 5C, yes.
Q That's where you were standing when you
observed this incident?
A Yes.

MR, STANTON:; Your Honor, for the record,
there are references to the six photographs, If
counsel can refer to the number of the JPEG photo, I
think that would help correct the record.

MR, WHIFPLE: That's JPEG 17,
there's JPEG Nos. 13 through 18.
photographs from the command post,

>0 ¥ o x

Again
They're all

I move to admit

A To be exact, I don't know.
Q Do you have an estimate?
A No.
MS., JACKSON:; Court's indulgence.
MR. WHIFPPLE: Court's indulgence, your
Horoer,
If I may approach to get another exhibit
SONTA L. RILEY, CCR No. 727 (702) 455-3610
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the entire six-pack,

MR, STANTCN: Once again, I don't know if
a foundation has been laid., The officer has stated
if this is Module 5C, and Counsel has represented
that it is. I don't know if Counsel is laying the
foundation for his own photograph,

THE OOURT: You don't recognize what
module that is?

THE WITNESS: 1 can see 5 Charlie right
here, sir, but he's asking me about this one right
here (indicating). I'm not
sure if that's 5C or not.
that on 5 Charlie.

MR, WHIFPLE:
have -- Navarro was there when these photographs
were taken.

THE COURT: All right.

Go on,

BY MR. WHIPPLE:

Q Officer Gonzalez, I'm drawing your
attention to Exhibit E, JPEG No. 17, that was the
door with the window that you were looking through,
correct?

A There's no 3C or D or nothing around.
There's a door just like that, yes.

I can just see rooms.
There's a door just like

If there's an issue, we

You can do that.
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Q Let's -- just for the record -- we'll tie
it up later —- if that were the module that you were
stationed in?

A Correct.

Q And there's no reason to believe it
wouldn't be, correct?

A If that's it, go ahead.

Q With regard to this photograph, where did
you see the incident take place?

A From right there, inside the office

{indicating) .
Q It was on the second floor?
A Um~hnm.

Q Can you see through the window right now
where that incident took place?

A You can see through the window, and you
can see the stairs and stuff like that,

Q With regard to the stairs that you see in
JPEG No. 17, where did the incident take place?

A Upstairs.

Q Right above the stairs?

A Yes -- well, not == I can't see it from
here from this picture, but if you go over there and
you stand right in front of this door (indicating),
you can see out clearly. This picture doesn't do it
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justice, because if you went over there personally,
you could see.

o} Now, you said you saw the two Johnsons
follow Mr. Irias up the stairs, correct?

A Yes,

Q Who grabbed who?

A I believe Reginald grabbed him and
Mr, Johnsen -- Donte -- started hitting him.

Qe That's what you saw?
Yes.
And you're sure about it?
Yes,
How long did this incident take place?

A It's hard tc say. At this point you have
a fight, your blood is pumping and you're trying to
stop it; so, I'm not sure how long, exactly, it took

0 PO
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just in case,

Q S0, you didn't wait at all; you
immediately called Code Red as soon as one person
made contact with Mr, Irias?

A As soon as they grabbed him, possibly
three or four seconds later I called Code Red 416.

Q Again, you saw it was Reginald Johnson
that grabbed Mr, Irias?

A Yes.

What did you see Donte Johnson doing?
Hitting him,

What was he hitting him with?

With his hands all over.

Where was he hitting Mr. Irias?

A I don't know exactly where, but I guess
wherever the punches were going to land.

0 PO ¥ O

He was

place. 17| throwing punches,
Q Now, when you were stationed inside that 18 Q And you saw this all from inside the
module inside that base or that module — 19 |module?
A Module office. 20 A Yes.
Q —— did they come into physical contact 21 Q And then?
while you were there? 22 A It happened so quick; it happened, you
A Yes. Well, as soon as I seen them walk up 23 | call Code, you tell your partner we got a Code Red
and one grabbed, I wasn't sure if they were joking 241in 416 and you run out. When we run out, that's
or what, but I said, "I'm going to call Code Red" 25 }when I seen them throw him over.
SONIA L. RILEY, CCR NO, 727 {702) 455-3610 SONIA L. RILEY, CCR NO. 727 {702) 455-3610
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Q You were outside in the rec area when you 1| gain access tc where they were at, correct?
saw Mr, Irias actually coming over the top of the 2 A I can't remember exactly, sir.
railing? 3 Q This all happened in just a couple seconds
A No. I was already en route running 4]of time; is that what you said?
towards him; that's when I paused, when I seen him 5 MR, STANTQN: I believe the witness
get thrown over. 6 | testified that he couldn't estimate the time.
Q Now, in between you and where they were 7| BY MR. WHIFELE:
located, there are still more windows, correct? 8 Q Can you tell me how long did that whole
A Yes. 9| incident take?
Q And there are frames around those windows? 10 A I'm not sure, to be honest with you., It
A Um=hnm. 11| felt like forever, but we ran cut there as fast as
Q That's "yes"? 12 |we could.
A Yes. 13 Q Now, did you speak with any of the other
Q Did Mr. Irias hang on the banister or from 14 | inmates about what occurred, what you had seen?
the frame at all? 15 A I spoke with a couple.
A I can't remember. 16 o] Who did you speak with?
Q You just remember a body falling in front 17 A I can just remember I spoke with
of you? 18 |Mr. Vigoa, Jose Vigoa.
A Yeah, I remember it falling; yeah. 19 MR, VIGOA: You never spoke with me.
Q When you ran out, where were you looking? 20 | BY MR. WHIPPIE:
Were you looking up or were you looking at the 21 Q Who else did you speak with?
stairwell? 22 A A couple guys, I can't remember anyone
A I can't remember where, exactly, we were 23]else, but off the top of my head, that's who I
looking at. 24 | remember I spoke to.
Q Clearly you were looking at the door to 25 Q And you spoke with them specifically about
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this incident?

A Yes.,

Q Now, you testified at the preliminary
hearing, correct?

A Correct.

Q  And you gave the same similar version of
events at the preliminary hearing?

A Correct, I think I did.
asked me different questions.

¢] Now, you also know that Mr. Irias also
testified, correct?

A Yeah, I helieve he did testify.

Q In fact, he was the witness who testified
just before you under oath?

A I wasn't sure exactly what order, but I'm
sure he testified.

Q And he obviously was the victim of this
crime, correct?

A Yes,

Q And you know that he gave a statement as
to the events that occurred during that incident?

A I don't know exactly what he talked about
or whatever, but I'm sure he went in and testified.

Q It would be fair to say that he would have
a stronger recollection of what occurred tc him than

I'm sure she
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you would, correct?

MR, STANTON: Objection; relevance and
speculation,

THE OOURT: Sustained.
BY MR, WHIPPIE:

Q Would it surprise you that his events

differ from yours?

MR, STANTUN: Cbjection, once again;
relevance.

MR. WHIPPIE: 1t goes to observation.

THE OOURT: I guess it dees, It is
relevant, of course. I don't know how much weight
it carries.

MR. STANTON: I guess, your Honor, I'm
sure the Court is aware that the relevances of an

inmate testifying at a preliminary hearing while
he's still housed in the Clark County Detention
Center ~-

THE COURT: I understand that, Counsel,
but that's what the argqument is going to be. He can
inquire about it. The Court is aware of all of
that, but I think that's for argument. I'm sure
that's what he's trying to use it for, or will,

BY MR. WHIFPLE:
Q Officer Gonzalez, would it surprise you
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that Mr. Irias's version of events were different
from what you stated here today?

A No, it would not surprise me.

(¢} Would it surprise you if his version of
events stated that the Mr. Johnsons did not go
together up the stairwell?

A That would not surprise me,

Q Why wouldn't that surprise you?

A Several reasons. One, he could have been
intimidated testifying.

Q  He was the victim, correct?

A Right.

Q And at his preliminary hearing, he was
agsked how the two individuals got up to the second
floor, and he said that the two Mr, Johnsons went
from different stairwells; they took different
stairwells?

MR, STANICN:
Honor., Is Counsel testifying?
Mr. Irias's testimony?

MR. WHIPPLE: Hearsay is admissible in a
penalty phase,

THE COURT: You're asking him about
another person's testimony?

MR, WHIPPIE: I'm asking him if he would

I'm going to ohject, your
Is he gcing to admit
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be surprised if the sequence of events was different
from what he stated here today.

MR. STANTON: And I think he answered the
question "no," he's not, for several different
reasons, and he explained those reascns. If Counsel
wants to move to admit the testimony of Mr. Irias's
testimony, then we can save this court's time by
arguing this as Counsel has indicated it's argument
for Counsel.

THE OOURT: Actually, it's arguing with
the witness is what it scunds like to me,

MR. WHIPPLE: I'll move to admit this
statement as well,

THE OOURT: Miss Jackson, you can sit
down, because you guys are not going to do this
double team thing, if that's what you're thinking
abcut. If he has the witness, he can do the
objection,

M3, JACKSON: Very well, your Honor,

THE COURT: Are you admitting it?

MR. WHIPPIE: 1I'm going to ask for a
stipulation. I have the preliminary hearing
transcript of Mr. Irias. It's pages one through 56.

MR, STANTON: Based on Counsel's
representation, I believe it's Exhibit F, that it's
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a full and complete transcribed testimony of
Mr. Irias at the preliminary hearing. The State
would have no objectien.

MR, WHIFPIE: There is a chance that there
may be a page 57, but it would be where he was
excused. That is the completion of his testimony.

THE COURT: All right,

(Defense's Exhibit F was marked and
admitted intc evidence,)

THE CCURT: Continue,

MR, WHIFPIE: Thank you, your Honor.

BY MR, WHIFPIE:

Q Officer Gonzalez, weould it surprise you
that Mr, Irias stated that it was Reginald Johnson
was the one that grabbed him and not Donte Johnson?

A That wouldn't surprise me,

Q Why is that?

A Because in my personal opinion, I'm not a
doctor or anything, Mr, Irias is a little -- he's
different. He's a little slow. That's just my
opinion. I'm not a doctor or anything. He was
housed in the 2G, which is where other individuals

WwWw s W
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MR, STANTON: Your Honor, it's arguing
with this witness, and it's irrelevant.
THE COURT: Sustained.
MR. WHIFPIE: Your Honor, I'm looking for
Defense Exhibit B. It should be the Rule 22 so that
we can use that in conjunction with the other
exhibits that have already been admitted.
Miss Clerk, is there an extra photograph
over there?
THE CIERK: All I have is this one
(indicating) .
MR. WHIPFIE: May I approach, your Honor?
THE OOURT: Yes.
BY MR. WHIPPIE:
Q I'm showing you Defense Exhibit B, Do you
recognize that photograph?
A Yes.
Q Is that a fair and accurate representation
of Room 227
A There's a lot of Room 22s in CCDC.
Q Do you know, as you sit here today, what
particular rcom that 22 is?

are housed at, but that's just my opinion, 23 A No.
Q Isn't it fair to say that the actual 24 MR. WHIPPIE: Okay. I'll just reserve
victim could have the sequence of the events right? 25 | that.
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I have nothing further, your Honor. 1 (Recess takan.)
MR, STANTON: Redirect, your Honor? 2 THE QOURT: Who is your next witness?
THE COURT: Yes. It will be fast? 3 MR. STANTON: No further witnesses on
MR, STANTON: It will be fast. 4 | behalf of the State.
5 THE COURT: Miss Johnson.
REDIRECT EXAMINATION 6 M3, JACKSQN: Thank you, your Honor,
BY MR, STANTON: T Your Honor, the defense's first witness
o] Referring to Counsel's Exhibit E, the JPEG 8 {would be Mr, Jose Vigea.
photograph that was referenced as No. 17, do you 9
remember that, officer? 10 DEFENSE'S CASE
A Yeah, I believe so, 11
Q@  That's the one that has the door that 12 JORE YI00h,
allegedly is the one that you were looking through 13 being called as a witness on behalf of
when you saw this, 14 |pefendant, was first duly sworn and testified as
That photograph that we see on Defense 15| fol1ows:
Exhibit E does not accurately depict your field of 16
view as you were standing directly in front of the 17 THE CIERK: Please be seated. State your
door, does it? 18 i name and spell your name for the record.
A No. 19 THE WITNESS: My name is Jose Vigoa.
MR. STANTCN: No further questions, 20 M3, JACKSON: 1 think you can be heard
THE COURT: Anything else, counsel? 21| okay, Mr. Vigoa, without that.
MR. WHIPPLE: Nothing, your Honor. 22 MR. STANTON: Can the witness spell his
THE COURT: let's take a five-minute 23| last name?
recess. 24 THE WITNESS: V, as in Victor, I-G-C-A.
THE BATLIFF: All rise. 25
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DIRECT EXAMINATION
BY MS. JACKSQN:

Q Mr, Vigoa, you're currently housed in the
Nevada Department of Corrections?

A Yes.

That's pursuant to a conviction?

Yes.

What is that conviction for?

I got two first-degree murders, robberies,
armed robberies, possession of weapons, things like
that.

Q Taking you back to February 24th of the
year 2001, were you housed in 5C in the Clark County
Detention Center?

A Yes.

Q And pursuant to your being housed there,
we caused you to be served with a subpoena regarding
an incident that occurred on 2/24 of '0l.

Are you familiar at all with this
incident, sir?

A Just part of it, seeing the police
running, the paramedic. That was it.

Q Do you know the man seated here to my
left, Donte Johnson?

A I know on the news and we've been in

-l o I o]
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housing and what they call segregation, you know,
because I was a high profile case and same with him,

Q Has Mr. Johnson ever approached you and
offered you any kind of reward or any type of
incentive --

A No.

Q -- to testify — she wants me tc finish,
even though you know what I'm going to say -- to
persuade you to testify cne way or another in this
matter?

A No.

Q Have you ever entered into any kind of
agreement with Mr. Johnson or the other Mr. Johnson,
Reginald Johnson —-

A Ne.

Q -~ concerning this matter?

A No. We all housing in separate units; so,
we don't have no contact with each other until now.

Q Has Mr. Donte Johnson ever intimidated you
or threatened you in any fashion in connecticn with
this incident or period?

A No.

o} What. about Mr. Reginald Johnson on Donte
Johnson's behalf?

A No.
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Q Would it be fair to say that you are a man
that can handle yourself?

A Yeah, I can handle my business.

Q You're not easily intimidated, are you?

A I don't have to say that, but no.

0 You heard Officer Gonzalez testify that
you spoke to him about this incident?

A Yes, I heard.

Q Is that true?

A Well, I saw a part of —-

Q Listen to my cquestion.

Did you, on or about 2/24 of '01, speak to

Officer Gonzalez?

A No.

0 So, when he said that in his taped
statement -~ you're aware that he did tell Detective
Velasco that in his taped statement?

A He lie.

Q He lied?

A He lie.

Q Can you see what happened on 2/24 of '01,
Mr, Vigea?

A T was sleeping, At that time I was
sleeping, but I heard commction, 40 or 50 officers

running in the yard, the concrete shaking and the

W D oW o W N e
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noise, the radio and all this stuff; so, by the time
I got up and get to the doors to see what was going
cn, the only thing I saw in the whole module was
C.0., correction officers and paramedic, and that
was it. I didn't see nobody else, no inmate in that
area.

MS, JACKSCN: Thank you, sir.

No further cuestions, your Honor.

CROSS-EXAMINATION

MR. STANTUN: Sir, you were convicted with

two counts of first degree murder. Was that with a
deadly weapon?

A Yes.

Q What was your sentence with that?

A I got four life without.

Q Four lifes without?

A Yes.,

Q And how many armed robbery convictions did
you sustain?

A I don't know, but I got 56 felonies, if
that's what you want.

Q A total of 56 felony ccnvictions?
A Yes.
Q And it's safe to say that you believe that
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you're going to serve the rest of your natural life
in prison?

A Yes, 1 do.

Q In what prison are you housed in, sir?

A Right now in Fly —— maximum security, Ely
State Prison.

Q Prior to, say, the last twc months, do you
know where Donte Johnscn has been housed?

A To tell you the truth and be honest, I
didn't even know why I was here. I don't have no
contact with Donte Johnson.

Q I understand that, Mr. Vigoa, but my
question is a very precise one. Do you know where
Donte Johnson is housed prior to the last couple
months?

A Na.

Q Would it surprise you to know that he's
been housed at Ely State Prison?

A Tt didn't really surprise me, because the
natural incubation, but I have no idea if he was
there or not. I had no contact with him. We are
different —- completely different housing.

Q How about Reginald Johnson; do you know
where he's housed?

A Reggie Johnson, I believe he was in Ely

W 0 o~ 5 s W N
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too, but I don't have no contact with him either,

MR. STANTON: No further questions.

MS., JACKSON: No redirect, your Honor.
Thank you.

IHE COURT: Thank you,

MS., JACKSQN: Mr. Bishop.

THE CLERK: Remain standing, raise your
right hand.

TOBEY BISHOP,

being called as a witness on hehalf of

befendant, was first duly swotn and testified as

followa:

THE CLERK: Please he seated. State your
nama and spell your name.

THE WITNESS: Toby len Bishop,
B-1-3~HE-0-P,

MS., JACKSON: May I proceed, your Honor?

THE CCURT: Yes.

DIRECT EXAMINATION

BY MS, JACKSON:

Q Mr. Bishop, you're currently housed at Ely
State Prison?
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A No; I'm at Southern Desert. 1| incident occurred right in front of Roam 22?2
Q Southern Desert. 2 A Yeah.
How long have you been there? 3 Q Do you recall the incident?
A Just two-and-a-half menths. 4 A Yes,
Q You're serving a sentence for a 5 Q Did you see what happened?
conviction? 6 A All of it, yeah.
A Yes. 7 Q Tell the Judge what you saw.
o] What is that conviction, sir? 8 A From the very beginning, because I was out
A Voluntary manslaughter and solicitation to 9| right before that on my hour, me and my next door
commit murder, 10 | neighbor.
Q And what is your sentence, sir? 11 Q What's your next door neighbor's name?
A Ten years four months to 26 years. 12 A All I know is his nickname, and that was
¢  Taking you —- is that pursuvant to a guilty 13 | Creeper.
plea? 14 Q Creeper.
A Yes, ma'am. 15 You and Creeper were out. Then what
Q Taking you back to February 24th of the 16 | happened?
year 2001, you were housed in the Clark County 17 A Our hour was done. When you're out, you
Detention Center? 18| clean your room, take a shower. We left the spray
A Um~hram. 19| bottle up on the rail.

Q And you were in the Module 5C, the subject 20 Q Now, let's talk about the spray bottle.
of this hearing? 21 | The officer testified that inmate Oscar Irias may
A Yes. 22 | have gone on the second floor to get cleaning

Q Do you recall your room? 23| supplies. Cleaning supplies are not kept on the
A Yeah, No. 23. 24 | second floor, are they?

Q Now, there's been testimony that this 25 A No.
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Q Where are they kept?

1|will come in the bubble and make you go to your roocm
A Down on the bottom. 2| if you get an infraction.
Q How long had you been on this unit, 5C? 3 o] S0, you're right in Room 23?
You spent a lot of time there? 4 A Yes.
A Seven months, 5 Q what happened, Toby?
Q It's a disciplinary unit? 6 A I don't know his name, the Mexican guy,
A Yes. 7|Irias. He came up the stairs, and he came over to
Q The rules are strict? 8 |Room 22. They were talking Spanish. He was there
A Oh, yeah. 9| for, like, five/ten minutes. Reginald came up the
Q In your experience, would going up to the 10 | left side of the unit where the stairs go up the
second floor on your free time cause you to be CAD? 11 |wall; they're by the phones. Donte, he was down at
A I lived on the second floor, so I wouldn't 12 | the bottom, and he came up and he went to Room 24
be. 13 {which is where Weatherspoon, and he was talking to
Q Someone who does not live there? 14 | Weatherspoon.
A Yes, 15 Q When you say “he," you're referring to my
Q That would be considered an infraction? 16 |client, Donte?
A Yes, 17 A Donte.
Q Every infraction when you're in 5C is a 18 Q Then what happened?
seriocus infraction, isn't it? 19 A Reginald came around on the second floor,
A Pretty much, yeah. 20! and he came around and he grabbed the dude and threw
Q You heard the officer testify that he 21 | him over the tier. That was it.
observed the inmate go up to 5C but that he didn't 22 Q Did the guy resist?
do anything even though it was an infraction. Is 23 A He tried to,
that the way things work on 5C? 24 Q Was Donte Johnson in your view during this
A No. They tell you to get down or they 25| time frame?
SONIA L. RILEY, CCR NG, 727 (702) 455-3610 SONIA L. RILEY, CCR NO. 727 {702) 455-3610
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A  No. He was over by Room 24. 1 | appeared on or about 2/24 of '01?
Q Were you able to see -- what did you call 2 A Yes.
the area where the officers are; you call it "the 3 Q In that regard, your Honcr, I would move
bubble”? Is that a tem that we can use and be in 4 lto admit Defense G, as in girl.
agreement? 5 MR. STANTON: No objecticn based on that
A Yeah, the bubble, 6 | foundation.
Q Were you able to see the bubble from your 7 THE COURT: Admitted.
room? B (Defense Exhibit G was admitted into
A Yes. 9| evidence.)
Q Did you see the officers? 10} BY MS. JACKSQN:
A Yeah, 11 Q You can see in Defense Exhibit G Room 23?
MS, JACKSCN: 1'd like to have this next 12 A Yes, ma'am,
photograph marked as defendant's next in order. 13 Q And you were in --
THE CIERK: That will be G. 14 A Twenty-three,
(Defense Exhibit G was marked for 15 Q This is your room right here (indicating)?
identification,) 16 A Yes.
M8, JACRSCN: T have shown it to the 17 Q From your rocm, do you have an
progecutor, your Honor. 18 | uncbhstructed view of the bubble area?
BY MS. JALCKSON: 19 A Yes, ma'am.
Q I'm going to show you what's been marked 20 Q During this time frame, did you have
for identification, Mr. Bishop, as Defendant's 21 | occasion to look out and look over to the hubble to
Proposed G as in girl. 22| see if the guards were alert to this situation?
Do you recognize this photograph? 23 A Yes,
A Yes, ma‘am. 24 Q What did you cbserve, sir?
Q Does it accurately depict Module 5C as it 25 A Them kicking back in the bubble.
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By "kicking back," what do you mean?
They were sitting down in their chairs,
Who was present in the bubble?

A There was, like, five officers in there at
least, because they got two from where they work on
E and F, and then they got the two that work on our

o ¥ O

side, C and D, and they always got a cop running the
buttons, because you can't open your door from the
outside, you got to do it from the inside,

Q I see.

O O T s W N

=
o

Q What else did you see?

A I would say at least two minutes or three
minutes before they even thought about coming cut of
the bubble and when Donte -- he was already at the
bottom of the stairs, because they knew they were
coming, because anytime something happens, they're
on it. They're going to come flying out if they see
anything that's going on. When they came out, they
told them to get on the ground. Rej was coming
around the other side down the stairs, and when they

At what point -- did you notice at some 11 [got him on the ground, they just handcuffed them and
point that officers did come out of the bubble? 12| tock them cut of there, and then -- I can't think of
A Way after the fact. 13| the cops -- the cop that was just testifying —-

Q How much after the fact, Mr. Bishop? What 14 o] Officer Gonzalez?
had occurred before you saw an officer come out of 15 A Yesh. He just came up to Room 22 and
the bubble? 16 | talked to Creeper in Spanish. That was it. That's
A After Mr. Irias hit the floor, he ran to 17 |all he did, and then he left after that.
his room. 18 Q Could Creeper possibly be Celestine? Dces
Q Mr, Irias got up after he hit the floor? 19| that sound familiar?
A Yeah, 20 A I think so.
Q He was able to run? 21 Q Did you ever see Gonzalez talk to
A Yeah., He ran straight in his cell, in his 22 | My, Vigoa?
cell seven. 23 A No. He lived on the bottom fleor in cell,
Q Did he have any body parts hanging off? 24 |what, 12. I think it was 12.
A No. 25 Q He wasn't even on the same floor?
SONIA L. RILEY, CCR NO. 727 {702) 455-3610 SONIA L. RILFY, CCR No. 727 (702) 455-3610
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A No., 1 THE COURT: All right.
Q Did my client threaten you, intimidate you 2
in any way, told you that you had to testify in a 3 CROSS-EXAMINATION
certain way in these proceedings? 4 | BY MR. STANTCN:
A I ain't seen him in three years. 5 Q Sir, I was a little confused about your
Q What about Reginald Johnson? 6 |anawer to Miss Jackson's cuestion. She asked you
A I ain't seen him in three years. 7|during this incident whether or not you had an
Q And you're housed at? 8 | uncbstructed view of Donte Johnson, her client, and
A Southern Desert. 9|you said "no." I believe you meant to say yes. Am
Q And you actually have -- campared to some 10} I correct in that?
of our guests, you have a very minimal sentence, ten 11 MS, JACKSON: Your Honor, I object, I did
to 267 12 |not ask that question. That was not a guestion that
A You can say minimal. 13| I asked.
Q Compared to Mr. Vigoa who is doing three 14 THE QOURT: I guess he's asking it.
lives. 15 MS, JACKSON: Let that be his question. I
MR. VIGOA: Four lives, 16| like to ask my own questions, That's not a question
BY MS., JACKSON: 17 | that T asked.
Q Four lives plus some. In other words, in 18 THE COURT: I don't recall.
ten years, you have a shot at going home? 19| BY MR. STANTON:
A Yes, 20 Q Did you have an unobstructed view of Donte
Q Would you do anything to jeopardize that 21 | Johnson?
by coming to court and conmitting perjury? 22 A An unobstructed view?
A No. 23 Q Uncbstructed. Do you understand my
MS, JACKSON: That's all I have, your 24 | question?
Horior. 25 A Yeah, nothing in the way.
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Q Right, 1|not going to change that fact.
A No. 2 THE OOURT: Counsel?
Q And you said that after this inmate struck 3 MS, JACKSQN: Your Henor, may I respond?
the fleor, it was two to three minutes after that 4 THE COURT: Yes.
that the officers exited the bubble and came up? 5 M5, JACKSON: Your Honor, I don't believe
A That's true, 6| that Mr, Stanton has pretrialed these witnesses. As
MR. STANTON: No further questions. 7|a matter of fact, T know he hasn't, and their
MS. JACKSCN: 1 have no further questions, 8 | testimony, as the Court may already know, is very
your Honor, of Mr. Bishop. 9|different, Mr. Vigoa saw nothing, the other man saw
THE COURT: All right. Thank you, sir, 10 | everything, They are totally so far very different,
Call your next witness. 11| and based on my pretrial of these witnesses, each
MS, JACKSON: Mr, George Ashton Cotton, 12 Jone brings something different to the table. While
MR. STANTON: Your Honor, I'm going to 13| I certainly recognize that the State does not want
object. I'm assuming this whole litany of witnesses 14 | to give this hearing much time, as I argued in my
we see ifi the front row -- for the record, about 15 | brief, your Honor, this is the one incident that
three other inmates in blue uniform are going to 16 | they have from August.
testify in a same or similar fashion, and I believe 17 THE COURT: That has nothing to do with
at this juncture, it's irrelevant for this court 18 anything. Just go on. The Court has to make a
proceeding. This is an issue for the jury to 19 |decision; so, go on.
decide. I put on my prima facie case of an 20 MS. JACKSCN: Very well, your Honor.
eyewitness regarding the event, and then I believe 21 | Thank you.
it's just a matter for the Court to decide whether 22
or not this goes before a jury's eyes and ears, To 23 GEORGE ASHTOM COTTON,
continue calling one witness, five witnesses -- they 24 being called as a wltpess on behalf of
can call the whole jail if they wanted to -- it's 25 |pefendant, was first duly sworn and teatified as
SONIA L. RILEY, CCR NO. 727 (702) 455-3610 SONIA L. RILEY, CCR NO, 727 (702) 455-3610
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follows: 1 Q Were you -- if I may approach the witness,
2 { your Honor, I'm going to show you defendant's in
THE CLERK:@ Please be seated. State your 3 jevidence G, as in girl.
name and spell your name, 4 Do you recall your room, your assignment?
THE WITNESS: George Cotton, G-E-O-R-G-E, 5 A My room would be right here (indicating)
Cotton, C-O-T-T-O-N. 6 |but you can't see it,
7 Q What number, sir?
DIRECT EXAMINATION 8 A I'm in Room 15.
BY MS., JACKSON: 9 Q Fifteen. Okay.
Q Mr. Cotton, you were transported here 10 Do you recall the incident that we've been
from the Nevada Department of Prisons? 11 |discussing this afternoon where Oscar Irias was
A Yes, ma'am. 12 | thrown over the railing?
Q Where are you housed, sir? 13 A Yes, I do.
A Right now, I'm at Ely State Penitentiary, 14 Q what did you see, if anything?
Housing Unit 8. 15 A The first thing I hear was a bunch of
Q What are you serving time for? 16 | rumbling, and I heard somebody holler "help." I got
A Armed rcbbery with use. 17 |up and looked cut, and the nommal thing to do is
Q And how much? 18 | look straight at the bubble and see where the guards
b Robbery with use, 19]is. I looked out the door; all the quards had their
Q How much time are you serving, sir? 20 | back turned to our unit., The man came, he was
A Sixteen to 50. 21|hanging like this from the post, he dropped, hit his
0 Taking you back to February 24th of 2001, 22 | feet, fell back on his butt, jumped up and ran back
were you housed in Unit 5C at the Clark County 23 |in his room. About two minutes later Gonzalez came
Detention Center? 24 |out the bubble and a couple more guards came out the
A Yes, I was. 25 | bubble; that's when he hollered "14" or whatever
SONIA L. RILEY, CCR No, 727 (702) 455-3610 SONTA L, RILEY, CCR NO, 727 {702) 455-3610
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languages.

THE COURT: What is he going to do, get a

Ph.D. in that?

PROSPECTIVE JUROR:

Actually, he's

planning to go work for the NS3A,.

THE COURT: The what now?

PROSPECTIVE JUROR:

Agency.

The National Security

THE COURT: He wants tc be a spy, huh?

Did he go to Utah State?

PROSPECTIVE JUROR:

He did,

THE COURT: And he got his bachelor's in

what, computer science or socmething?

PROSPECTIVE JUROR:

Actually, he didn't

finish his bachelor's, but he was studying computer

science, and he came to UNLV and he changed.

THE COURT: He's still working on his

bachelor's now?

PROSPECTIVE JUROR:

Yes, he is.

THE COURT: Romantic language. Is he

taking Spanish or Latin?
PROSPECTIVE JUROR:

Italian, French, Latin.

He's taking Spanish,

THE COURT: Did he ever go on a mission?

PROSPECTIVE JUROR:

He did.

SONIA L. RILEY, CCR NO. 727 (702) 455-3610
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THE COURT: What country?

PROSPECTIVE JUROR: To Brazil.

THE COURT: He speaks Portuguese?

PROSPECTIVE JUROR: He does.

THE COURT: What foreign language do you
speak?

PROSPECTIVE JUROR: I know a little bit of
Spanish.

THE COURT: A little bit of Spanish?

PROSPECTIVE JURCR: Nothing fluent,.

THE COURT: Okay.

You never had any courses in criminal
justice or anything like that?

PROSPECTIVE JUROR: No, I have not.

THE COURT: Now, on this Question No. 25,
yvou said you had family members who had been charged
with a crime.

PROSPECTIVE JUROR: Yes.

THE COURT: Who was that?

PROSPECTIVE JUROR: My uncle. He lives in
Idaho.

THE COURT: What was he charged with?

PROSPECTIVE JUROR: He robbed a church.

THE COURT: Robbed a church?

PROSPECTIVE JUROR: Yeah. He stole some

SONIA L. RILEY, CCR NO. 727 (702) 455-3610
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speakers and stereo equipment.

THE COURT: What kind of church was it?
It wasn't an LDS church, was 1t?

PROSPECTIVE JUROR: It was an LDS church.

THE COQURT: Well, you know, that happens.

PROSPECTIVE JUROR: It does, it does.

THE COURT: And your house has been
burglarized; is that right?

PROSPECTIVE JUROR: Yes, it has.

THE COURT: Now, as you know from reading
the questionnaire, we're trying to pick a jury who
can hear this case and decide upon a penalty. Now,
the defendant has already been convicted of
first-degree murder with the use of a deadly weapon,
and you will have to decide the punishment according
to the laws of the State of Nevada, and the State of
Nevada law provides that you will decide from four
different forms, that is, the death penalty, life in
prison without the possibility of parole, 1life in
prison with the possibility of parole or for a
definite term of 50 years plus a consecutive term of
50 years for the use of a deadly weapon for a total
of a hundred years, and parole possible after 40
years has been served, and this applies for each

count.
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Do you understand that so far?

PROSPECTIVE JUROR: Yes,.

THE COURT: What I want to know is can you
consider all four forms of punishment?

PROSPECTIVE JUROR: Yes.

THE COURT: What I mean by that is -- like
some people, they only believe -- they believe in an
eye for an eye, and the only punishment that they
would consider would be the death penalty. Some
people don't believe that a person should ever be
sentenced to life without parole, because they said
it's cruel, plus, it cost the taxpayers a lot of
money. Some people say they could never consider
life with the possibility of parole.

Could you look at all four of them and
pick out the one that's most appropriate considering
the facts of the case, the background of the people
involved and the law and decide upon the most
appropriate one?

PROSPECTIVE JUROR: Yes, I could.

THE COURT: You never served on a jury
before?

PROSPECTIVE JUROR: No.

THE COURT: Do you have any relatives that

work in the legal professiocn or law enforcement?
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PROSPECTIVE JUROR: No, I don't.

THE COURT: Can you be fair to both sides?

PROSPECTIVE JUROR: Yes.

THE COURT: Can you follow the Court's
instructions on the law?

PROSPECTIVE JUROR: Yes.

THE COURT: Can you be impartial and
unbiased?

PROSPECTIVE JUROR: Yes,

THE COURT: State,

MR. STANTON: Thank you, your Honor.

EXAMINATICN BY THE STATE

BY MR. STANTON:

Q Good afterncon, Miss Ritchie.
A Good afterncon.
Q Thank you for your patience today.

A series of guestions I'm going to ask you
this afternoon is your ability to be fair and
impartial in this case. Basically, what we're
leoking for is jurors who come in with no
preconceived notions about what the punishment
should be and will wait until all the evidence comes
in in rendering a just and fair verdict in this

case.
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The first of that deals with your role
this case, and that is the penalty phase only.
There's nothing about this case or our role as a
potential juror in this case that deals with the
determination of guilt or innocence. That's
previcusly been done by another jury.

The defendant, Donte Johnson, has been

convicted of four counts of first-degree murder.

in

The Judge will instruct you that you have to abide

by that previous jury's verdict.
Can you do that?

A Yes.

Q Even looking at what your role would be
determining punishment?

A Yes.,

Q Part ¢of what you will hear from the
State's presentation of the facts in this case is
some of the underlying facts and circumstances
regarding the underlying quadruple murder in this
case. As part of that evidence, that evidence is
rather graphic in nature, very brutal. Your role

a juror, while emotional and precbably for most

in

as

compassionate people is distasteful, it's important

that you view that evidence with an eye as a juror,

that is, you look at that and determine as evidence
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ultimately the issue that's before you, the just
punishment.

I don't know anything about you, but based
upcn your knowledge of your own character, can you
look at that type of information and abide by your
function as a jurcr in this case to review it as
evidence?

A Yes, I would.

Q In addition, there are four different
victims that were killed in this case, and that your
job as a juror would be to determine the appropriate
and just punishment as it relates to each one of
those victims, It may be that your decision as it
relates to each one is the same or it might be that
it's different.

Does that cause you any problems, that

process?

A No.
Q You indicated that your family member that
was involved in the criminal justice system -- as a

result of it, have you formed any cpinion both
either positive or negative about the system? What
I mean by that is do you harbor any feelings of
resentment towards either the police or the

prosecution about how they handled your uncle's
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case?
A No.
Q Do you think he was treated fairly?
A I think he was.
Q And that was not here in Las Vegas?
A No; that was in Idaho.
0 Have you had much discussion about that

case or what occurred and the punishment with your
family?

A No. I mean, we talked about it at the
time, which was several years ago, so this was when

I was young.

0 Was he incarcerated as a result of this?
A He was.

Q Is he still serving time?

A No.

Q Do yocu have much contact with that uncle?
A Not too much.

Q Would your participation in this

proceeding cause you any difficulty in looking your
uncle in the eye at some time and telling him about
this case and telling him that you were invelved in

the jury? Would that cause you any discomfort?

A No.
Q The questions in your answers about the
SONIA L. RILEY, CCR NO. 727 (702) 455-3610

104

AA03452



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

death penalty in the guestionnaire -- I believe you
filled it out approximately a week or so ago -- you
indicated that you would consider the death penalty

in certain circumstances =--

A Um-hmm.

Q -- is that correct?

A Yes.

Q Is that a feeling thaf you've had for a

period of time about the death penalty? Have you
thought about it for a while?

A It's something that I'wve thought about
whenever you hear cases about whenever the death
penalty i1s imposed.

Q Knowing that in this particular case the
defendant has been convicted of four counts of
first-degree murder, while that fact alone is a
basis to aggravate a case and you c¢an use it as a
basis, you would keep your mind open for other
sentencing options and to listen to all the evidence
until it was formally given to you for deliberation?

A Yes, I would,

MR. STANTON: No further guestions, your

Honor.
THE COURT: All right.
MR, STANTON: Pass the prospective juror.
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THE COURT: Defense Counsel.

MR, WHIPPLE: Thank you, your Honor.

EXAMINATION BY THE DEFENSE

BY MR. WHIPPLE:

Q Hi Miss Ritchie. How are you?
A I'm doing all right.
Q Thank you for your time.

Miss Ritchie, when you received this jury
questionnaire about a week ago and you read through
it, what thoughts passed through your mind?

A Well, obviously, I thought, wow, that's a
murder case, and since I've taken that, a lot of
thoughts about how I feel about murder and what
should happen, because I know that there were the
four in the questionnaire -- it talks about the four
different penalties that are applied to that and
just how I felt about those.

Q Take me, if you would, just a little
farther through your thought process. I'm very
impressed. This really seems to be the genesis of a
lot of your thoughts.

What have you been thinking about since
that time?

A I just felt like I don't really know much
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about what happened, so I couldn't make a decision
which way, but I know that if I did hear what
happened, that I would be able to make a decision in
that direction, whichever way it should go.

o) How do you feel about sitting in judgment
of another human being?

A I think it's a big responsibility.

Q Eave you ever been 1in a situation where
you've done that before?

A No.

Q Have you had an opportunity to talk to any
of the folks, other jurors out there in the hall
about this particular case or what to expect or some
of the things yvou might be expecting?

A Not really. I try to kind of stay out of
that.

Q Is it fair to say there's some talking
about what this case is and what's going on?

A I don't think anybody really knows, but
just talking about it, just speculation,

Q Sure.

It asks -- one of the guestions is media.
You left it blank.
I assume you're not familiar with this

case at all?
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A Na. I haven't heard anything about it,
and I watch the news a lot, that's why I was
surprised.

Q How long have you been here in Las Vegas?

A I think I put 16 years. I've lived here

since I was in elementary school,

Q What schoeol did you go to, which high
school?

A I went through Basic High School.

Q I'm kind of surprised, because this did

catch a lot of media when this occurred.
You don't remember anything about that?
A No, I don't.
THE COURT: I have a question for you.
Were you out at Basic when I gave a speech
out there one day?
PROSPECTIVE JUROR: I don't know. I don't
recall,. Maybe I wasn't there.
MR. DASKAS: Maybe she ditched that day.
MS. JACKSON: They knew you were coming.
BY MR. WHIPPLE:
o] There were some questions on the jury
questionnaire, and you actually scribbled some out.
A Because I misread it. I misread the

question, and my answer didn't make sense, because I
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filled out the questionnaire, and I wanted to make
sure my answers were legit and correct, and I went
through and it didn't answer the question, so T

wanted to make sure that it was correct.

Q So, you double-checked your work?
i\ Yes, I did,
Q We really appreciate that.
The death penalty -- you spoke about it
briefly.

Do you have a decision with regard to the
death penalty, if it's used toc much ¢or not enough,
do you have any type of opinions that way?

A My opinion is I'm not against the death
penalty, but in order to be for it, I think there
has to be compelling evidence.

Q How about the old adage, "An eye for an
eye" —-- do you agree with that old adage? Do you

agree with that eye for an eye?

A No, I don't agree with an eye for an eye.

Q Why not?

A It's Mosaic. It's guess it's Mosaic law.
It's old.

Q This is not like one of those TV shows
where -- you know, Perry Mason., This 1s not a
trial. My client, Mr. Johnson, is a cold-blooded
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killer, and you are going to be asked to determine
what will the future entail for my client, so I need
to ask you some questions about that.

If a person has been convicted of
first-degree, cold-blcoded, premeditated, deliberate
murder, could you consider a potential life

sentence?

A Yes, I could.

Q And in this particular case, we have an
individual who has been convicted. We're not trying
to justify, we're not here to excuse. It was a

terrible, terrible thing. There would be nobody
that disagrees with that, but he had four innocent
individuals who were bound with tape on their hands,
and their feet were bound together, and they were
laid on the floor, and they were shot through the
back of the head one by one. Knowing nothing more,
is it possible that you could consider a life

sentence in that situation?

A Yes.
Q You're going to hear at some point from
this Court -- he will give you instructions, and

some of those instructions will give you the fact
that a death penalty is never required, and other

instructions will talk about mitigation, and I'm
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sure the State will talk to you about aggravation;
we'll talk to you about mitigation. Mitigation 1is
essentially any reason to choose life over death,
We, in fact, had some gquestions that were put in
here about mitigation, and you answered that -- I'm
going to paraphrase it, It says, "In reaching a
verdict in this penalty phase, vou must consider the

defendant's background."

A Correct.

0 It is a must. The Nevada law requlires
people in the penalty phase ~- not the trial phase
but in the penalty phase -- individuals are willing

to look at all the facts and circumstances, and it
says, "that is, mitigating circumstances such as
defendant's health, mental status, age, childhood
experience,"”" et cetera. And then it asked, "Do you
feel you would consider those types of factors?" and
you struck, "Very much.”

Why did you strike "very much"? There
were four different options there.

A Well, I think your backgrcocund has a lot to
do with how you act and conduct yourself throughout
your life, so you would have to consider maybe what
drove you to do something, teo commit a heinous

crime.
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Q There's that term "abuse excuse.,"”

A That their parents abused them so they
continue that abuse cycle.

Q That could be the term, but people try to
blame their problems on the past.

A Okay.

Q They're refusing to accept accountability,
and we accept full accountability, I want to make
clear, but the term "abuse excuse" exists, and I'm
just curious if you've heard about it and if you
have any comments on it?

A I guess the way you explained it more
generalized, I have heard that people with their
background, they would blame it on something else or
someone caused them to do something.

Q How do you feel about that?

A Well, I think you have to be responsible
for the things that you do.

0] We would all agree with that.

Miss Ritchie, if you found yourself in a
situation where your opinion was different from
other individuals, how would you handle that in
general? Before you answer that, I'm going to ask a
second question, so consider it a compound guestion.

Do you consider yourself a leader or
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follower, so it kind of mesh together?

A I think it always depends on the
situation. If you feel that your opinion is valid
and important, then you should make sure that you're
a leader with your opinion, but sometimes someone
else will have a better opinion, and in that case,
you should be the follower.

Q How do you make the determination if you
should be a leader or follower?

A You just have to decide how strong your
opinion is.

Q And I understand that.

One of the things I anticipate you need to
do is -- mitigation does not always have to be
verbalized. Simple things like mercy or a gut
feeling of choosing life over death is a mitigator.
Maybe scmetimes one wouldn't be able to verbalize a
reason why she chose life over death.

How do you feel about that?

A Well, I feel you should respect everyone's
opinion.
Q What 1f others had a different opinion

than you on that issue?

A On respecting cothers' opinions?
o} Yes.
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A I just think that's how it is sometimes,
people just may not agree with you.
Q Could you stand vour ground and hold your
opinion if you felt convinced?
A Definitely, I would stand my ground.
MR, WHIPPLE: Miss Ritchie, I thank you
for your time. I have no further gquestions, and I
pass for cause, your Honor.
THE COURT: Thank you very much, ma'am,
We're going to have you come back tomorrow morning
at 10:00 a.m., and we'll let you know.
PROSPECTIVE JUROR 127: Ten a.m.?
THE COURT: Yes, downstairs.
At this time the State may exercise their
sixth peremptory challenge.
MR. STANTON: Can we have the Court'’'s
indulgence for Jjust a moment?

THE COURT: Yeah, I'll give vyou a few

minutes.

{Recess taken.)

THE BAILIFF: Remain seated, come to
order. Court is again in session.

THE COURT: State, have yvocu decided on
your sixth peremptory challenge?

MR. DASKAS: Judge, we have. We would
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exercise our sixth peremptory challenge on Juror
No. 046, Miss Finn seated in position No. 11, Judge.
THE COURT: All right, Miss Finn.

Who is next?

VOIR DIRE EXAMINATION OF PROSPECTIVE JURCR NO. 132

THE COURT: Mr. Gray?

PROSPECTIVE JUROR 132: Yes, sir.

THE COURT: I think you said you know
Miss Jackson?

PROSPECTIVE JUROR: Yes, sir.

THE COURT: Where do you know Miss Jackson
from?

PROSPECTIVE JUROR: Out of the triple
three right down the street.

THE COURT: Out of the what?

PROSPECTIVE JUROR: The 333 building. We
have a maintenance office on the bottom, she's up on
top.

THE COURT: Okay. You're down there now?

PROSPECTIVE JUROR: No. I'm down at

juvenile now.

THE COURT: How long have you -- which one
is 333%
MS. JACKSON: That's our building, your
SONIA L. RILEY, CCR NO. 727 (702) 455-3610
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Honor.

It's right on

THE COURT:

Ms.

THE COURT:

PROSPECTIVE

THE COURT:

maintenance?

PROSPECTIVE

THE COURT:

juvenile facility?

PROSPECTIVE JUROR: Yes.
THE COURT: Okay.
So, you would see Miss Jackson when you

were at work?

be biased

how long?

PROSPECTIVE

THE COURT:

towards her

PROSPECTIVE

THE COURT:

PROSPECTIVE

THE COURT:

You went to

PROSPECTIVE

THE COURT:

JACKSON

the corner,

Is it a County building?
It is, your Honor.

You work for the County?

JUROR: Yes.

You work for the County
JUROR: Yes.

So, now you work at the

JUROR : Yes.

Is that going to cause you to
or against her?

JUROR: No.
Now, you've been in Las Vegas
JUROR: Thirty-two years.
Thirty-two years. Okay.
high school here?

JUROR: Yes,

How long have you been
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