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IN THE SUPREME COURT OF THE STATE OF NEVADA

Electronically Filed

Nov 29 2021 10:57 a.m.
IN THE MATTER OF ) Elizabeth A. Brown
DISCIPLINE OF ) Clerk of Supreme Court
BRENT HARSH, ESQ., )
BAR NO. 8814 ) CASE SUMMARY FOR
) RECORD ON APPEAL
)
)
)
1. Nature of the Case
The State Bar filed a Complaint alleging Brent Harsh, Esq.
(“Respondent”) violated RPC 4.2 (Communication with a Represented

Party) when he sent a letter directly to a defendant in a personal injury
matter after another attorney had communicated to Respondent that he
represented the defendant.

Respondent argued that (i) the other attorney did not represent the
defendant and/or (ii) Respondent reasonably failed to identify that the
attorney represented the defendant.

The matter proceeded to a fully contested hearing before a Formal
Hearing Panel (“Panel”) of the Northern Nevada Disciplinary Board on
September 29, 2021. The presiding Panel consisted of Eric Stovall, Esq.,

Chair, Lucas Foletta, Esq. and lay-member Mike LaBadie. Assistant Bar
_]_
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Counsel R. Kait Flocchini, Esq. represented the State Bar of Nevada (“State
Bar”). Christian L. Moore, Esq. represented Respondent.

The Panel found that the facts established by clear and convincing
evidence that Respondent was informed of the other attorney’s
representation of the defendant when Respondent sent the letter directly
to the defendant, and therefore, knowingly violated RPC 4.2.

2. Number of Grievances
This case arose from a single grievance.
3. Rules of Professional Conduct

The Panel found that Respondent violated RPC 4.2 (Communication

with Person Represented by Counsel).
4. Mental State

The Panel found that Respondent acted knowingly when violating
RPC 4.2.

5. Injury

The Panel found that Respondent’s violation of RPC 4.2 had the
potential to cause injury but did not actually cause injury in the underlying

matter.
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6. ABA Baseline
For the violation of RPC 4.2, the panel found the appropriate baseline
Standard from the ABA Standards for Imposing Lawyer Sanctions to be
ABA Standard 6.33, which provides that the appropriate sanction is a
reprimand.
7. Aggravation and Mitigation
Pursuant to SCR 102.5(1) (aggravation), the Panel found
Respondent’s substantial experience in the practice of law to be an
aggravating factor.
Pursuant to SCR 102.5(2) (mitigation), the Panel found Respondent’s
absence of prior discipline to be a mitigating factor.
The Panel found that the aggravating and mitigating factors did not
warrant a deviation from the application of Standard 6.33.
8. Summary of the Recommended Discipline
The Panel recommended that Respondent:
1. Be publicly reprimanded for violating RPC 4.2 (Communication

with Represented Person).
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2. Be required to pay costs, provided for in SCR 120, in the amount
of $1,500 plus the hard costs of these proceedings. Such payment
shall be made no later than the 3ot day after issuance of the
Nevada Supreme Court’s Order approving and accepting the Panel
Recommendation.

Nov 22, 2021
DATED this day of November 2021.

STATE BAR OF NEVADA
DANIEL M. HOOGE, BAR COUNSEL

By: f{“/ﬁm

R. Kait Flocchini, Assistant Bar Counsel
9456 Double R Blvd., Suite B
Reno, Nevada 89521

(775) 329-4100
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IN THE SUPREME COURT OF THE STATE OF NEVADA

IN RE:

DISCIPLINE OF Case No:

BRENT HARSH, ESQ.
STATE BAR NO. 8814

N N N N N N N e N

Volume 1

RECORD OF DISCIPLINARY PROCEEDINGS,
PLEADINGS
AND TRANSCRIPT OF HEARINGS

R. Kait Flocchini, Esq. Christian L. Moore, Esq.
Assistant Bar Counsel 6005 Plumas Street, Third Floor
Nevada Bar #9861 Reno, NV 89519

9456 Double R Blvd., Ste. B
Reno, NV 89512

Attorney for State Bar of Nevada Attorney for Respondent
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Certificate of Service 472 II
Complaint and First Designation of 1-9 I
Formal Hearing Panel Members

(Filed June 25, 2021)

Findings of Fact, Conclusions of Law 167-175 I
and Recommendation After Formal Hearing

(Filed November 17, 2021)

Notice of Hearing 109 I
(Filed August 31, 2021)

Order Appointing Formal Hearing Panel Chair 22-24 I
(Filed July 15, 2021)

Order Appointing Formal Hearing Panel 30-32 I
(Filed August 9, 2020)

Order After Pre-Hearing Conference 124-127 I
(Filed September 15, 2021)

Order Denying Motion for Summary Judgment 120-123 I
(Filed September 7, 2021)

Respondent’s Motion for Summary Judgment 33-41 I
(Filed August 9, 2021)

Respondent’s Peremptory Challenges 11-13 I
(Filed July 13, 2021)

Respondent’s Reply in Support of 113-119 I
Motion for Summary Judgment

(Filed September 3, 2021)
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STATBBAROSEEVADA
BY e

OFFICE OF BAR COUNSEL

Case No: OBC21-0067

STATE BAR OF NEVADA

NORTHERN NEVADA DISCIPLINARY BOARD

STATE BAR OF NEVADA,

Complainant,

Vs.
COMPLAINT

BRENT HARSH, ESQ.,
BAR NO. 8814

N N N S N N N N N

Respondent.

TO: Brent Harsh, Esq.
c/o Christian Moore, Esq.
Lemons, Grundy & Eisenberg
6005 Plumas Street, Third Floor
Reno, Nevada 89519

PLEASE TAKE NOTICE that pursuant to Supreme Court Rule (“SCR”) 105(2) a
VERIFIED RESPONSE OR ANSWER to this Complaint must be filed with the Office of Bar
Counsel, State Bar of Nevada, 9456 Double R Boulevard, Ste. B, Reno, Nevada, 89521, within
twenty (20) days of service of this Complaint. Procedure regarding service is addressed in SCR

109.

Harsh ROA 1



Complainant, State Bar of Nevada (“State Bar”), by and through its Assistant Bar
Counsel, R. Kait Flocchini, is informed and believes as follows:

1. Attorney Brent Harsh, Esq. (“Respondent”), Bar No. 8814, is currently an active
member of the State Bar of Nevada and at all times pertinent to this complaint had his
principal place of business for the practice of law located in Washoe County, Nevada.

2, Respondent was retained to represent David and Sheela Clements (the
“Clements”) to pursue their claims related to a November 5, 2020, vehicle-pedestrian accident.

3. Sandra L. Sei (“Sei”) was the driver in the accident and David was the pedestrian.

4. Sei was insured by The Hartford.

5. Reed Werner is a Senior Staff Attorney with the Law Offices of Eric R. Larsen,
Employees of a Subsidiary of The Hartford Financial Services Group.

6. Werner was retained by The Hartford to represent Sei against the Clements’
claims.

7. On November 16, 2020, Respondent sent a demand letter to one of The
Hartford’s Claim Consultants, Katherine Baarson, seeking additional coverage for Sheela
Clements’ claimed injuries related to the accident. Respondent’s letter also requested that
Baarson identify Sei’s personal counsel.

8. Baarson did not respond to Respondent’s November 16 letter, and instead,
forwarded it to Werner for consideration.

9. Werner sent a letter to Respondent on December 18, 2020, identifying Sei as his
client and requesting additional information and time to analyze the demand.

10.  Werner sent a letter to Sei identifying that his office had been retained to

represent her in the dispute with the Clements.

Harsh ROA 2



11.  OnJanuary 5,2021, Respondent filed a Complaint in the Second Judicial District
Court on behalf of the Clements and against Sei.

12. Rule 4.2 of the Nevada Rules of Civil Procedure (“NRCP”) provides that a
Summons and Complaint be personally served on a defendant or a defendant’s authorized
agent, such as counsel.

13.  Respondent served the Summons and Complaint personally on Sei.

14.  With the Summons and Complaint Respondent included a letter addressed
directly to Sei communicating that he would be seeking a judgment that was more than her
insurance policy limits and recommending that she seek personal counsel. Respondent
provided the names of four lawyers in Reno who specialize in protecting parties whose
interests might be adverse to their insurance carriers.

15.  Werner did not give Respondent consent to communicate directly with Sei. Nor
was Respondent authorized to do so by law or a court order.

16.  Respondent did not provide Werner, or The Hartford, with a copy of the
Complaint, Summons, or letter to Sei, but he did ask Sei to contact The Hartford and forward
them a copy of the Summons and Complaint.

COUNT ONE- RPC 4.2 (Communication with Person Represented by Counsel)

17. RPC 4.2 states

In representing a client, a lawyer shall not communicate about the subject of the

representation with a person the lawyer knows to be represented by another

lawyer in the matter, unless the lawyer has the consent of the other lawyer or is
authorized to do so by law or a court order.

/1]

/1]

Harsh ROA 3



18.  In light of the foregoing, including without limitation paragraphs 2 through 16,

Respondent has violated RPC 4.2 (Communication with Person Represented by Counsel).

WHEREFORE, Complainant prays as follows:

1. That a hearing be held pursuant to Nevada Supreme Court Rule 105;

2, That Respondent be assessed the costs of the disciplinary proceeding pursuant
to SCR 120; and

3. That pursuant to SCR 102, such disciplinary action be taken by the Northern
Nevada Disciplinary Board against Respondent as may be deemed appropriate under the
circumstances.

Dated this _ 29th day of June, 2021.

STATE BAR OF NEVADA
DANIEL M. HOOGE, Bar Counsel

it Bl

R. Kait Flocchini, Assistant Bar Counsel
Nevada Bar No. 9861

9456 Double R Boulevard

Reno, Nevada 89521

(775) 329-4100

Harsh ROA 4
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Case No.: OBC21-0067 | JUN 25 2021

STATE B F NEVADA

BY___
OFFICE OF BAR COUNSEL

STATE BAR OF NEVADA
NORTHERN NEVADA DISCIPLINARY BOARD
STATE BAR OF NEVADA,
Complainant,
VS. DESIGNATION OF

HEARING PANEL MEMBERS

BRENT H. HARSH , ESQ.,
NEVADA BAR No. 8814

N N N N N N N N N

Respondent.

TO: Brent H. Harsh, Esq.

c¢/o Christian L. Moore, Esq.

Lemons, Grundy & Eisenberg

6005 Plumas Street, Third Floor

Reno, NV 89519

The following are members of the Disciplinary Board for the Northern District of
Nevada. Pursuant to Nevada Supreme Court Rule (SCR) 105, you may issue peremptory
challenge to five (5) such individuals by delivering the same in writing to the Office of Bar
Counsel within twenty (20) days of service of the complaint.

The Chair of the Southern Nevada Disciplinary Board will thereafter designate a
hearing panel of three (3) members of the Disciplinary Board, including at least one member
who is not an attorney, to hear the above-captioned matter.

1 Eric Stovall, Esq., Chair

2, Kendra Bertschy, Esq., Vice-Chair
3 Barth Aaron, Esq.

4. Nathan Aman, Esq.

1

Harsh ROA 5
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/1!

10.
11.

12,

13.

14.

i5.

16.

17.

18.
19.
20.
21.
22,
53,
24.
25.
26.

27.

Adam Cate, Esq.

Marilee Cate, Esq.

Travis Clark, Esq.

Lucas Foletta, Esq.

Scott Hoffman, Esq

Alison Kertis, Esq.

Asher Killian, Esq.
Katherine Lyon, Esq.
Nicholas C. Pereos., Esq.
Judy Prutzman, Esq.

Amos Stege,, Esq.

Michael Sullivan, Esq.
Richard Williamson, Esq.
Jan T. Barker, Laymember
Steve Boucher, Laymember
Brian Duffrin, Laymember
Deveron Feher, Laymember
Lynda Goldman, Laymember
Michelle Hritz, Laymember
Michael LaBadie, Laymember
Timothy Meade, Laymember
Sadiq Patankar, Laymember

Richard Teichner, Laymember

Harsh ROA 6
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28.  Brook M. Westlake, Laymember

DATED this 25t day of June, 2021.

STATE BAR OF NEVADA
Daniel M. Hooge, Bar Counsel

Kl

By; Kait Flocchini (Jun 25,2021 12:12 PDT)

R. Kait Flocchini, Assistant Bar Counsel
9456 Double R Blvd., Ste. B

Reno, NV 89521

Phone: (775) 329-4100

Harsh ROA 7
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DECLARATION OF MAILING

Laura Peters, under penalty of perjury, being first and duly sworn, deposes and
says as follows:
1. That Declarant is employed as a paralegal for the State Bar of Nevada. That in
such capacity, Declarant is Custodian of Records for the Discipline Department of the
State Bar of Nevada.
2. That Declarant states that the enclosed documents are true and correct copies of
the COMPLAINT, DESIGNATION OF HEARING PANEL MEMBERS and STATE BAR

OF NEVADA’S PEREMPTORY CHALLENGES in the matter of the State Bar of Nevada

v. Brent H. Harsh, Esq., Case No: OBC21-0067.

3. That pursuant to Supreme Court Rule 109, the Complaint, First Designation of
Hearing Panel Members and State Bar's Peremptory Challenges were served on the
following by emailing a copy of same to:

BRENT H. HARSH, Esq.
c/o Christian L. Moore, Esq.

clm@lge.net
DATED the 25t day of June, 2021.

L awna Petare

Laura Peters, an employee of
the State Bar of Nevada

Harsh ROA 9
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STAW EVADA
BY el

OFEACE OF BAR COUNSEL

Case No: OBC21-00607

STATE BAR OF NEVADA

NORTHERN NEVADA DISCIPLINARY BOARD

STATE BAR OF NEVADA, )
)
Complainant, )
VS. )
) STATE BAR OF NEVADA’S

BRENT HARSH, ESQ., ) PEREMPTORY CHALLENGES
BAR NO. 8814 %
Respondent. )

Pursuant to Supreme Court Rule 105(2)(a), the State Bar of Nevada hereby
exercises its peremptory right to challenge the following member of the Northern
Nevada Disciplinary Board from the Formal Hearing Panel in the above referenced
matter:

L Sadiq Patankar, Esq.

. Nicholas C. Pereos, Esq.

Dated this __25th _ day of June 2021.

STATE BAR OF NEVADA
DANIEL M. HOOGE, Bar Counsel

By: m‘/t M
R. Kait Flocchini, Assistant Bar Counsel
Nevada Bar No. 9861
9456 Double R Boulevard
Reno, Nevada 89521

(775) 329-4100
A

Harsh ROA 10
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LEMONS, GRUNDY

& EISENBERG

Christian L. Moore, Esq., NSB #3777
Lemons, Grundy & Eisenberg

6005 Plumas Street, Third Floor
Reno, NV 89519

Telephone: (775) 786-6868

Fax: (775) 786-9716

clm@lge.net; dal@lge.net

Attorneys for Defendants

L vt
OFFICE OF BAR COUNSEL

STATE BAR OF NEVADA

NORTHERN NEVADA DISCIPLINARY BOARD

STATE BAR OF NEVADA
Complainant,
Vs.

BRENT HARSH, ESQ.,
BARNO. 8814,

Respondent.

CASE NO.: OBC21-0067

RESPONDENT’S PEREMPTORY
CHALLENGES

Respondent, BRENT HARSH, ESQ., pursuant to Supreme Court Rule 105(2)(a), hereby

exercises his peremptory right o challenge the

following members of the Northern Nevada

Disciplinary Board from the Formal Hearing Panel in the above captioned matter:

1. Marilee Cate

2. Alison Kertis
3. Katherine Lyon
4, Judy Prutzman

iy

I/

111

Harsh ROA 11
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5. Amos Stege

DATED this {3 B day of July 2021.

LEMONS, GRUNDY & EISENBERG

L

CﬁMSTIAN L O ESQ (SBN3777)
6695 Plumas S, Third Floor

Reno, Nevada 895 19

Attorneys for Respondent
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LEMONS, GRUNDY
& EISENBERG
APROFESSIONAL CORPORATION
6005 PLUMAS STREET _ 2 .

THIRD FLOOR

RENO, NV 89519-6069 Harsh ROA 12

(775) 786-6868
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LEMONS, GRUNDY

& EISENBERG

APROFESSIONAL CORPORATION

6005 PLUMAS STREET
THIRD FLOOR
RENO, NV 895196069
(775) 786-6868

CERTIFICATE OF SERVICE
I certify that [ am an employee of LEMONS, GRUNDY & EISENBERG, 6005 Plumas
Street, Third Floor, Reno, Nevada 89519; over the age of 18 years, and not a party to the within
action; that on July _\3”_’\, 2021, 1 served a copy of the foregoing RESPONDENT’S
PEREMPTORY CHALLENGES, via Hand Delivery and Electronic Filing to the following

recipients:

laurap@nvbar.org

R. Kait Flocchini, Assistant Bar Counsel
Nevada Bar No. 9861

9456 Double R Boulevard

Reno, Nevada 89521

kaitf@nvbar.org

.})/'\WLQ /XM\Q

Sierra Sage Y

Harsh ROA 13
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LEMONS, GRUNDY

& EISENBERG

APROFEESONAL CORRORATION
6003 PLUMAE GTREET

THIRD FLOOR
RENO, NV §9519-6008
(715) 7060808

Christian L. Moore, Esq., NSB #3777
Lemons, Grundy & Eisenberg

2L

6005 Plumas Street, Third Floor r JUL A5 2021

Reno, NV 89519 STATE®

Telephone: (775) 786-6868 -~ Ay E@ADA
Fax: (775) 786-9716 = é//L

clm@lge.net; dal@lge.net OFFICE'OF BAR COUNSEL

Attorneys for Defendants

STATE BAR OF NEVADA
NORTHERN NEVADA DISCIPLINARY BOARD

STATE BAR OF NEVADA
Complainant, CASE NO.: 0OBC21-0067

VS, VERIFIED ANSWER TO COMPLAINT

BRENT HARSH, ESQ.,
BARNO. 8814,

Respondent.

Respondent, BRENT HARSH, ESQ., by and through his undersigned counsel in this
matter, admits, denies, and alleges as follows:

1. Admitted that Respondent, State Bar of Nevada Bar Number 8814, is an active
member of the State Bar of Nevada; and has his principal place of business for the practice of
law located in Washoe County, Nevada.

2 Admitted that Respondent has been retained to represent David and Sheela
Clements to pursue their claims related to a November 5, 2020, vehicle-pedestrian accident.

8 Admitted that Sandra L. Sei was the driver in the accident and David was the
pedestrian,

4, Admitted that Ms. Sei is insured by The Hartford.

1
1117
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1 5. Admitted, based on information and belief, that Reed Werner is a Senior Staff
2 || Attorney with the Law Offices of Eric R. Larsen, Employees of a Subsidiary of The Hartford
3 || Financial Services Group.

4 6. Denied that attorney Werner was retained by The Hartford to represent Sei against

5 || the Clements’ claims. Instead, attorney Werner received an assignment from The Hartford claims

6 || professional Katherine Baarson to provide a coverage opinion to determine if a separate policy

7 1| limit under The Hartford’s insurance policy applied to Mrs. Clements’ claim against Ms. Sei. As

8 || such, attorney Werner in fact represented The Hartford.

9 7. Admitted that Respondent sent a November 16, 2020 demand letter to The
10 || Hartford claims professional Baarson seeking additional coverage for Mrs. Clements’ claimed
11 ||injuries related to the accident, and also requesting the identity of Ms. Sei’s personal counsel.
12 8. Admitted, based on information and belief, that Ms. Baarson did not immediately
13 || respond to Respondent’s November 16 letter, and instead forwarded it to attorney Werner.

14 9. Admitted that attorney Wenrer sent a letter to Respondent on December 18, 2020
15 || that included in the reference section the words “Our Client : Sandra Sei” that nevertheless
16 || discussed the Negligent Infliction of Emotional Distress claim by Ms. Clements that presented
17 || the coverage issue with The Hartford.
18 10.  Denied, based on lack of information and belief, that attorney Werner sent a letter
19 |[to Ms. Sei identifying that his office had been retained to represent her in the dispute with Mr.
20 ||and Mrs. Clements. In fact, attorney Werner was ethically prohibited from representing Ms. Sei
21 ||because he was representing The Hartford and providing coverage advice adverse to Ms. Sei’s
22 ||interests. Further, as discovered during the May 20, 2021 deposition testimony of Ms. Sei in the
23 || underlying case number CV20-02081, where Ms. Sei is represented by attorney Christopher
24 || Turtzo, Esq. of the law firm of Morris, Sullivan & Lemkul, LLP (not attorney Werner or anybody
25 || affiliated with “The Law Offices of Eric R. Larsen — Employees of a Subsidiary of The Hartford
26 ||Financial Services Group, Inc.”), it is readily apparent that in fact attorney Werner never
27 || represented Ms. Sei when one reviews the following excerpt of transcript:
28 |

PO HRDFLOOR -2-

RENO, v agsto-0e Harsh ROA 15




1 1[[?°l Q Did you ever talk to Reed Warner?
21 MR. TURTZO: Just for the purposes of the
2 1l |22|record, it's a yes or no question.
3 || 123(BY MR. HARSH:
4 24 Q It's ayesorno. I'm not asking about any
25| details, I'm asking have you ever had a conversation
5 1] . Page 33
11with Reed Warner?
6 2 MR. TURTZO: That's okay. Go ahead and answer
7 3[1f you know.
4 THE WITNESS: I don't remember the name, no.
8111 s|BY MR. HARSH:
9 6 Q Have you ever been contacted -- besides your
10 7|attorney that's sitting here, have you ever had a
8| conversation with any attorneys with The Hartford? I'm
11 91not talking about the attorney sitting next to you.
12 10 A No.
111 Q Any other communications with The Hartford from
13 121your third conversation with Kat, and then I'm assuming
14 131 your attorney that's sitting here now, and I want to be
15 141very clear. Idon't want to know any conversations
151you've had with your attorney. I'm just trying to see
16 || [1¢[{who else from The Hartford you talked to.
17 17 A  Nobody.
18 11.  Admitted that on January 5, 2021, Respondent filed a Complaint in underlying
19 ||case number CV20-02081 in the Second Judicial District Court on behalf of Mr. and Mrs.
20 Clements against Ms. Sei.
71 12.  Admitted that Rule 4.2(a) of the Nevada Rules of Civil Procedure (“NRCP”)
2 provides that a Summons and Complaint be personally served on a defendant or a defendant’s
23 authorized agent, such as counsel if the attorney in fact represents the defendant and has authority
24 from the defendant to accept service.
5 5' 13.  Admitted that Respondent, as permitted by Rule 4.2(a) of the Nevada Rules of
26 Civil Procedure (“NRCP”), arranged for service of the Summons and Complaint in underlying
o7 |[case number CV20-02081 on Ms. Sei.
28 /11
LEMONS, GRUNDY
& EISENBERG
75005 PLUMAS STREET 3.
THIRD FLOOR
RENO, N 2851000 Harsh ROA 16
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LEMONS, GRUNDY

& EISENBERG

APROFESSIONAL CORPORATION

6005 PLUMAS STREET
THIRD FLOOR
RENO, NV 89519-6069
(775) 786-6868

14.  Admitted that the Summons and Complaint served on Ms. Sei included
Respondent’s letter addressed directly to Ms. Sei communicating that a judgment was being
sought that was more than what her insurance company contended was her insurance policy
limits and recommending that she seek the advice of personal counsel. This recommendation
included the names of four lawyers in Reno who specialize in protecting parties whose interests
might be adverse to their insurance carriers.

15.  Admitted that attorney Werner did not give Respondent consent to communicate
directly with Ms. Sei. Such consent was not required as attorney Werner, having been engaged
by The Hartford to provide coverage opinions, could not, as specified in RPC 1.7 (Conflict of
Interest: Current Clients) ethically represent Ms. Sei in the defense of the claims presented
against Ms. Sei in case number CV20-02081. This conflict existed because attorney Werner’s
representing The Hartford to contend there was no additional insurance policy limit was in direct
conflict with the interest of Ms. Sei since Ms. Sei would be insulated from any personal exposure
if The Hartford were to concede that the insurance policy it sold to Ms. Sei provided additional
insurance coverage. The Nevada Supreme Court has clearly stated that “Where the clients’
interests conflict, the rules of professional conduct prevent the same lawyer from representing
both clients” when one client is an insurer and the other client is the insured. State Farm v.
Hansen, 131 Nev. 743, 748, 357 P.3d 338, 341 (2015). In Hansen, the Nevada Supreme Court
analyzed certified questions sent by the United States District Court for the District of Nevada
as to when an insurer must provide independent counsel for its insured. In its discourse on the
topic, the Hansen opinion examined several Nevada Rules of Professional Conduct and observed
“counsel may not represent both the insurer and the insured when their interests conflict and no
special exception applies. RPC 1.7.” Id. at 747, 341.

Further, even if attorney Werner ignores the above discussed ethical prohibition, Mr.
Harsh’s letter to Ms. Sei discussed a matter that could not have been the subject of attorney
Werner’s representation of Ms. Sei. The subject of Respondent’s letter to Ms. Sei focused on the
insurance coverage available to Ms. Sei, which, as already established, could not have been the
subject of attorney Werner’s purported representation of Ms. Sei. Indeed, in interpreting Rule

4.
Harsh ROA 17




1 ||4.2, the Nevada Supreme Court has demonstrated that it will carefully examine the circumstances
2 || surrounding the purported improper contact by an attorney of a supposedly represented person.
3 || Palmer v. Pioneer Inn Associates, Ltd., 338 F.3d 981 (9th Circuit 2003). In Palmer, the United
4 || States Court of Appeal for the Ninth Circuit certified a question to the Nevada Supreme Court
5 || to discuss the application of Supreme Court Rule 182 which was repealed by Order of the Nevada
6 || Supreme Court on February 6, 2006 and in turn replaced by the Nevada Rules of Professional
7 || Conduct, based upon the Bar Association Model Rules of Professional Conduct to include RPC
8 [|4.2. While the interpretation in Palmer of Rule 4.2 focusses on an issue distinct from the
9 || grievance discussed in this letter, a touchstone of the Nevada Supreme Court’s analysis is that

10 ||the primary purpose of, now RPC 4.2, is “to protect the attorney-client relationship from

11 ||intrusion by opposing counsel.” Id. at 987. Mr. Werner clearly did not have an attorney-client

12 || relationship with Ms. Sei to defend her in any litigation as is demonstrated by (1) the fact that

13 || attorney Christopher Turtzo of the law firm of Morris, Sullivan & Lemkul filed an answer within

14 1|20 days after Ms. Sei was served with the letter from Mr. Harsh, and (2) Ms. Sei’s above quoted

15 [[May 20, 2021 deposition testimony wherein she testified she had no communications with

16 ||attorney Werner.

17 16.  Respondent admits that he did not provide attorney Werner or The Hartford with

18 || acopy of the documents served on Ms. Sei; but did ask Ms. Sei contact The Hartford and provide

19 ||a copy of the Summons and Complaint.

20 17.  Admitted that RPC 4.2 states (Communication with Person Represented by

21 || Counsel) states “In representing a client, a lawyer shall not communicate about the subject of

22 || the representation with a person the lawyer knows to be represented by another lawyer in the

23 || matter, unless the lawyer has the consent of the other lawyer or is authorized to do so by law or

24 ||acourt order.”

25 18.  Respondent denies that he has violated RPC 4.2.

26 ||///

27 ({111

28 |{[/7/

s e 5.
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1 WHEREFORE, Respondent prays as follows:
2 1. That a hearing be held pursuant to Nevada Supreme Court Rule 105;
3 2. That Complainant is not granted the remaining prayer stated in the Complaint;
4 |{and
5 3. That the Complaint be dismissed.
6
. 1N
7 DATED this 14" “day of July 2021.
8
9 LEMONS, GRUNDY & EISENBERG
g Ny
e,
11 HRISTI L/MOORE, ESQ. (SBN3777)
05 Plumas St., Third Floor
12 Reno, Nevada 89519
13 Attorneys for Respondent
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
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VERIFICATION PURSUANT TO NRS 15.010

2
3 STATE OF NEVADA )
) ss.
4 ||COUNTY OF WASHOE )
5
6 Under penalties of perjury, the undersigned declares that he is the Respondent named in
7 the foregoing Answer and knows the contents therof, that the pleading is true of his own
g knowledge, except as to those matters stated on information and belief, and that as to such
g ||matters he believes it to be true.
10 R
1 DATED this__{__ day of July 2021. W
' LA ,
12 =
13 BRENT HARSH, ESQ.
14
15
16 SUBSCRIBED and SWORN to before me
17 ||on thisi’day of July 2021.
18
19
20
21
22
i LISA J. WATSON
23 ‘OK% Notary Public - State of Nevada
&'{, '/ Appolniment Recorded in Washoe County
24 D7 No: 05-95926-2 - Expires March 1, 2025
25
26
27
28
LEMONS, GRUNDY
& EISENBERG
6005 PLUMAS STREET - 7 -

THIRD FLOOR

RENO, NV 89510-6069 Harsh ROA 20
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| CERTIFICATE OF SERVICE
5 I certify that I am an employee of LEMONS, GRUNDY & EISENBERG, 6005 Plumas
3 Street, Third Floor, Reno, Nevada 89519; over the age of 18 years, and not a party to the within
4 action; that on July ﬂr_, 2021, I served a copy of the foregoing VERIFIED ANSWER TO
5 COMPLAINT, via Hand Delivery and Electronic Filing to the following recipients:
6 laurap@nvbar.org
7 R. Kait Flocchini, Assistant Bar Counsel
Nevada Bar No. 9861
8 9456 Double R Boulevard
Reno, Nevada 89521
9 kaitf@nvbar.org
10 2 .
11 Sierra Sage /&§b
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
s o -8-
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Case Number: OBC21-0067

STATE BAR OF NEVADA

NORTHERN NEVADA DISCIPLINARY BOARD

STATE BAR OF NEVADA,
Complainant,

ORDER APPOINTING
HEARING PANEL CHAIR

VS.

BRENT HARSH, ESQ.
NV BAR No. 8814
Respondent.

N/ N N S N N N N N N N

IT IS HEREBY ORDERED that the following member of the Northern Nevada

Disciplinary Board has been designated and as the Hearing Panel Chair.
1. Eric Stovall, Esq., Chair

DATED this 15 day of July, 2021.

STATE BAR OF NEVADA

o, AT

Eric Stovall, Esq., Chair
Northern Nevada Disciplinary Board

Harsh ROA 22




North Hearing Chair Ord_Harsh

Final Audit Report 2021-07-15
Created: 2021-07-15
By: Cathi Britz (cathib@nvbar.org)
Status: Signed
Transaction ID: CBJCHBCAABAAVT7f_v-MmNULYy58bcXrOO3xX1NILsCrC

"North Hearing Chair Ord_Harsh" History

™ Document created by Cathi Britz (cathib@nvbar.org)
2021-07-15 - 9:07:59 PM GMT- IP address: 98.188.184.107

&3 Document emailed to Eric A. Stovall (eric@ericstovalllaw.com) for signature
2021-07-15 - 9:08:17 PM GMT

™ Email viewed by Eric A. Stovall (eric@ericstovalllaw.com)
2021-07-15 - 9:19:24 PM GMT- IP address: 76.209.6.196

&% Document e-signed by Eric A. Stovall (eric@ericstovalllaw.com)
Signature Date: 2021-07-15 - 9:20:04 PM GMT - Time Source: server- IP address: 76.209.6.196

@ Agreement completed.
2021-07-15 - 9:20:04 PM GMT

Adobe Sign
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CERTIFICATE OF SERVICE BY MAIL

The undersigned hereby certifies that a true and correct copy of the foregoing Order
Appointing Hearing Panel Chair was served electronically upon:

Eric Stovall, Esq. - eric@ericstovalllaw.com
Christian L. Moore, Esq. - cim@]ge.net
Kait Flocchini — kaitf@nvbar.org

Dated this 15t day of July 2021.

L awna Petare

Laura Peters, an employee of
the State Bar of Nevada
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Case Number: OBC21-0067

DA

OFFICE OF BAR COUNSEL

STATE BAR OF NEVADA

NORTHERN NEVADA D;SCIPLINARY BOARD
&

)
STATE BAR OF NEVADA, )
)
Complainant, )
VS. )
) SCHEDULING ORDER
BRENT HARSH, ESQ., )
BAR NO. 8814 )
)
Respondent. )

Pursuant to Rule 17 of the Disciplinary Rules of Procedure, the Hearing Chair Eric
Stovall, Esq., met telephonically with R. Kait Flocchini, Esq., Assistant Bar Counsel, on
behalf of the State Bar of Nevada, and Christian L. Moore, Esq., on behalf of Respondent
Brent Harsh, Esq., on July 22, 2021 at 9:00 a.m. to conduct the initial conference in this
matter. Initial disclosures, discovery issues, the potential for resolution of this matter prior
to the hearing, and the hearing date were discussed during the Initial Conference.

During the Initial Conference, the parties agreed to the following:

1. All documents may be served electronically, unless otherwise required by the

Nevada Supreme Court Rules.
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2. State Bar of Nevada’s initial disclosures shall be served on or before July 29,
2021.

3 Respondent will provide initial disclosures which shall be served on or before
August 6, 2021. Such disclosures shall identify and provide all documents reasonably
calculated to lead to the discovery of admissible evidence and identify, with contact

information, all witnesses Respondent intends to call to testify at the hearing.

4. The parties shall file and serve any substantive Motions on or before August
9, 2021.
5. At or before September 7, 2021 at 9:00 a.m., the parties shall exchange a list

of final hearing exhibits, identified numerically by the State Bar and alphabetically by
Respondent, and a list of all witnesses the party intends to call to testify at the Formal
Hearing. At or before 12:00 p.m. on September 8, 2021, the parties shall exchange
objections to final hearing exhibits and intended hearing witnesses.

B The parties shall meet with Chair Stovall on September 9, 2021 at 9:00 a.m.
via simultaneous audio/visual transmission (i.e. Zoom) hosted by the State Bar for the Pre-
hearing Conference. Pursuant to Rule 23 of the Disciplinary Rules of Procedure, at the Pre-
hearing conference (i) the parties shall discuss all matters needing attention prior to the
hearing date, (ii) the Chair may rule on any motions or disputes including motions to
exclude evidence, witnesses, or other pretrial evidentiary matter, and (iii) the parties shall
discuss and determine stipulated exhibits proffered by either bar counsel or respondent as
well as stipulated statement of facts, if any. The State Bar shall provide the meeting
information no less than 48 hours before the meeting time.

7. The parties shall file and serve any Hearing Brief no later than 5:00 p.m. on

September 15, 2021.
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8. The hearing for this matter shall be set for one day, to wit September 29,
2021, starting at 9:00 a.m. and shall take place via simultaneous audio/ visual transmission
(i.e. Zoom) hosted by the State Bar. The State Bar shall provide the meeting information
no less than 48 hours before the hearing time.

9. The Findings of Fact, Conclusion of Law, and Recommendation or Order in
this matter shall be due October 29, 2021.

10.  The parties stipulate to waive SCR 105(2)(d) so that the remaining hearing
panel members may be appointed more than 45 days prior to the scheduled hearing.

Based on the parties’ verbal agreement to the foregoing during the telephonic Initial

Conference and good cause appearing, IT IS SO ORDERED.

Dated this. 5 day of @\C(ust , 2021.

NORTHERN NEVADA DISCIPLINARY BOARD

g 24

Eric Stovall, Esq.
HEARING CHAIR
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8-5-21.Scheduling Order

Final Audit Report 2021-08-05
Created: 2021-08-05
By: Laura Peters (laurap@nvbar.org)
Status: Signed
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"8-5-21.Scheduling Order" History

9 Document created by Laura Peters (laurap@nvbar.org)
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L3 Document emailed to Eric A. Stovall (eric@ericstovalllaw.com) for signature
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™ Email viewed by Eric A. Stovall (eric@ericstovalllaw.com)
2021-08-05 - 11:15:47 PM GMT- IP address: 76.209.6.196

&% Document e-signed by Eric A. Stovall (eric@ericstovalllaw.com)
Signature Date: 2021-08-05 - 11:17:01 PM GMT - Time Source: server- IP address: 76.209.6.196
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2021-08-05 - 11:17:01 PM GMT
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CERTIFICATE OF SERVICE BY MAIL

The undersigned hereby certifies that a true and correct copy of the foregoing State
Bar’s Initial Disclosures of Documents and Witnesses was served electronically
upon:

Eric Stovall, Esq. - eric@ericstovalllaw.com
Christian L. Moore, Esq. - cim@lge.net
Kait Flocchini — kaitf@nvbar.org

Dated this 22nd day of August 2021.

L awa Petare

Laura Peters, an employee of
the State Bar of Nevada
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FILED

Case No.: OBC21-0067 = AUG 09 2024

STAT EVADA

BY
OFFICE OF BAR COUNSEL

STATE BAR OF NEVADA
NORTHERN NEVADA DISCIPLINARY BOARD

STATE BAR OF NEVADA, ;
) ) ORDER APPOINTING
Complainant, ) FORMAL HEARING PANEL

)

Vvs. )
BRENT HARSH, ESQ. )
NV BAR No. 8814 )
Respondent. )

)

IT IS HEREBY ORDERED that the following members of the Northern Nevada
Disciplinary Board have been designated as members of the formal hearing panel in the above-
entitled action. The hearing will be convened on the 29" day of September, 2021 starting at
9:00 a.m. via Zoom video conferencing.

1. Eric Stovall, Esq., Chair;

2. Lucas Foletta, Esq.
3. Mike LaBadie, Laymember

DATED this 2th day of August, 2021.

STATE BAR OF NEVADA

Eric A. Stovall, Esq., Chair
Northern Nevada Disciplinary Board
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CERTIFICATE OF SERVICE BY MAIL

The undersigned hereby certifies that a true and correct copy of the foregoing Order
Appointing Formal Hearing Panel was served electronically upon:

Christian L. Moore, Esq. - cim@]ge.net

Kait Flocchini — kaitf@nvbar.org

Eric Stovall, Esq. - eric@ericstovalllaw.com

Lucas Folletta, Esq - Ifoletta@mcdonaldcarano.com
Mike LaBadie - Mlab12770@gmail.com

Dated this 9th day of August 2021.

L awna Ptare

Laura Peters, an employee of
the State Bar of Nevada
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1 » AUG 89 2
Christian L. Moore, Esq., SBN #3777 L
5 ||Todd R. Alexander, Esq., SBN #10846 STARE VADA
Lemons, Grundy & Eisenberg BY J A
3 {{6005 Plumas Street, Third Floor OFFIéE OF BAR COUNSEL
Reno, NV 89519
4 || Telephone: (775) 786-6868
5 || Fax: (775) 786-9716
clm@lge.net; tra@lge.net
6 || Attorneys for Respondent
]
8 STATE BAR OF NEVADA
9 NORTHERN NEVADA DISCIPLINARY BOARD
10 || STATE BAR OF NEVADA
11 Complainant, CASENO.: 0BC21-0067
121 vs, RESPONDENT’S MOTION FOR
13 | SUMMARY JUDGMENT
BRENT HARSH, ESQ.,
14 || BARNO. 8814,
15 Respondent.
16
17
18 Respondent, BRENT HARSH, ESQ., hereby moves for summary judgment of the
19 Complaint filed against him in this disciplinary proceeding. This motion is made and based on
20 the following memorandum of points and authorities, the exhibits attached hereto, and any further
71 information this Disciplinary Board deems it appropriate to consider.
o) MEMORANDUM OF POINTS AND AUTHORITIES
23 i § INTRODUCTION
24 This is a disciplinary proceeding in which Respondent Brent Harsh (“Harsh™) is accused
95 of violating NRPC 4.2 by sending a letter to Sandra Sei, a named defendant in a personal injury
26 claim Harsh is handling for his clients, David and Sheela Clements. This disciplinary proceeding
27 |[Was initiated by Reed Werner, an attorney for The Hartford Insurance Company.
28 It is alleged that Harsh knew Sei was represented by Werner in the personal injury case.
LEMONS, GRUNDY
& EISENBERG
RENO, ti / 89510-8080
(17%) /n6-0888 Harsh ROA 33
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The problem with Bar Counsel’s Complaint is that, at the time of the communication at
issue, Harsh understood that Werner could not legally or ethically have represented Sei because
Werner was then engaged in handling the insurance coverage issues presented in the case, and
Werner was taking a position detrimental and directly contrary to Sei’s best interests.

Harsh knew the legal and ethical rules prohibiting Werner from representing Sei when
he was also engaged in the insurance coverage dispute. Thus, Harsh’s presumption that other
lawyers follow the applicable legal and ethical rules resulted in a reasonable presumption that
Werner did not represent Sei. In short, Harsh did not know Sei was represented by counsel in
the personal injury litigation. In fact, he had every reason to believe otherwise.

II. STATEMENT OF UNDISPUTED FACTS

Harsh represents David and Sheela Clements, husband and wife, in pursuit of a recovery
for personal injury claims arising out of a vehicle vs. pedestrian accident. Specifically, David
Clements was struck by a car while walking across a crosswalk and was left paralyzed. Sandra
Sei was the driver of the vehicle that struck Mr. Clements, and she was insured by The Hartford.
(State of Nevada Traffic Crash Report, attached hereto as Exhibit 1, numbered SBN 21 5-221).1

Harsh initially communicated with Katherine Baarson, a claim consultant at The
Hartford, in an effort to negotiate a settlement of the Clements’ claims. (Email exchange
between Harsh and Baarson, dated November 11 and 30, 2020, attached hereto as Exhibit 2, and
numbered SBN 30-31, 33 and 39). The Hartford reached a relatively quick decision that it was
willing to pay Sei’s $100,000 policy limit to settle David Clements’ personal injury claims.
(Exhibit 2, SBN 31). The only remaining dispute between Harsh and Baarson was an insurance
coverage dispute over whether there was an additional $100,000 policy limit available for Sheela
Clements’ claim for negligent infliction of emotional distress (“NIED”). (Exhibit 2, SBN 30).
The email communications between Harsh and Baarson concluded with Baarson’s statement that

she disagreed with Harsh’s coverage position, but that she “will check with our legal.” (Exhibit

2, SBN 30).

I The documentary evidence submitted in support of this Motion is authenticated in the
Declaration of Brent Harsh, which is attached hereto as Exhibit 4.
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On November 16, 2020, Harsh sent a settlement demand to The Hartford, explaining his
position that the available policy limit for the incident was $200,000, rather than only $100,000.
(Settlement demand letter, attached hereto as Exhibit 3, SBN 35-37). In that same letter, Harsh
asked that Baarson “please inform me who your insured’s personal counsel is, so I can discuss
further.” (Exhibit 3, p. 3). Baarson never responded to Harsh’s request to identify Sei’s personal
counsel. (Declaration of Brent Harsh, attached hereto as Exhibit 4, para. 6).

On December 21, 2020, Baarson informed Harsh by telephone that attorney Reed
Werner, Esq. was dealing with the insurance coverage issue on behalf of The Hartford. (Exhibit
4, para. 7). As such, Harsh was always under the impression that Werner was engaged to address
the coverage issue of whether an additional policy limit was available to cover Ms. Clements’
NIED claim. (Exhibit 4, para. 14). Furthering this impression, Werner’s written
communications identify him as a Senior Staff Attorney with the “Law Offices of Eric Larsen,
Employees of a Subsidiary of The Hartford Financial Services Group.” (Email exchange
between Harsh and Werner, dated December 21-22, 2020, attached hereto as Exhibit 5, SBN
45, 49 and 50). Also furthering Harsh’s impression that Werner was engaged to address the
coverage issue, all of Werner’s requests for information from Harsh appeared to be geared
toward determining whether Sheela Clements had suffered anything that could be considered a
separate “bodily injury,” so as to trigger the separate per-person limit of Sei’s Hartford insurance
policy. (Exhibit 5, SBN 49).

After speaking with Baarson on December 21, 2020, Harsh received an email from
Werner requesting additional information on Sheela Clements’ NIED claim, apparently in order
to make a coverage recommendation. (Exhibit 5, SBN 49). Attached to Werner’s email was a
letter to Harsh written on December 18, also requesting further information on Sheela Clements’
NIED claim. (Letters from Werner to Harsh dated December 18, 2020, attached hereto as
Exhibit 6, SBN 46-47). Werner’s December 18 letter has a line in the subject heading that reads
“QOur Client: Sandra Sei.” (Exhibit 6). On December 22, Werner again wrote to Harsh stating
that he did not have enough information to make a decision regarding Sheela Clements’ NIED

claim. (Exhibit S, SBN 49).
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Harsh’s office filed a Complaint naming Sandra Sei as a defendant on December 22,
2020. (Complaint filed December 22, 2020, attached hereto as Exhibit 7, SBN 52-60). Because
of the then-ongoing coverage dispute, Harsh and his clients refused to settle for the single
$100,000 policy limit. Instead, Harsh wrote a letter to Sei on January 2, 2021, informing Sei
that Harsh and his clients were unable to reach a settlement with The Hartford, that he had filed
a complaint naming Sei as a defendant, and recommending that Sei retain personal counsel to
address the insurance coverage dispute. (Letter from Harsh to Sei, dated January 2, 2021,
attached hereto as Exhibit 8, SBN 71). The Clements’ Complaint, the summons, and Harsh’s
letter to Sei was served on January 4, 2021. (Proof of Service filed January 5, 2021, attached
hereto as Exhibit 9, SBN 170-173).

Unbeknownst to Harsh, on January 14, Werner posted a complaint to the State Bar of
Nevada, accusing Harsh of violating RPC 8.4. (Werner email to State Bar dated January 14,
2021, attached hereto as Exhibit 10, SBN 68). In his complaint, Werner contends that Sei was
his client and that Harsh “was aware that the client, Sandra Sei, was represented by counsel.”
(Exhibit 10, para. 2).

Contrary to Werner’s statement that Sei was his client, attorneys Will Lemkul and
Christopher Turtzo of Morris, Sullivan & Lemkul, LLP appeared and answered the Complaint
on behalf of Sandra Sei on January 26, 2021. (Answer filed January 26, 2021, attached hereto
as Exhibit 11, SBN 83-92).

On May 20, 2021, Harsh took Sandra Sei’s deposition. (Sei Deposition dated May 20,
2021, pertinent portions of which are attached hereto as Exhibit 12, SBN 107-123). Sei testified
that she has never spoken with attorney Reed Werner. (Exhibit 12, pp. 32-33). In fact, she
testified that she was not even familiar with Reed Werner’s name. (Exhibit 12, p. 33). Thus,
she had never even heard of the attorney who purportedly represented her prior to Turtzo and
Lemkul. (Exhibit 12, pp. 32-33).

nI. STANDARD FOR GRANTING SUMMARY JUDGMENT

Under SCR 119(3), the Nevada Rules of Civil Procedure apply in disciplinary cases.

Rule 56 of the Nevada Rules of Civil Procedure permits a party to move for summary judgment
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on any claim or defense. NRCP 56(a). "The court shall grant summary judgment if the movant
shows that there is no genuine dispute as to any material fact and the movant is entitled to
judgment as a matter of law. The court should state on the record the reasons for granting or
denying the motion." Id.

Summary judgment is proper when the pleadings, depositions, answers to interrogatories,
admissions, documents, electronically stored information, affidavits, declarations, stipulations,
or other materials that are properly before the court demonstrate that no genuine issue of material
fact exists, and the moving party is entitled to judgment as a matter of law. NRCP 56(c)(1)(A)
(discussing materials to support an assertion of fact); and Wood v. Safeway, Inc., 121 Nev. 724,
731, 121 P.3d 1026, 1031 (2005).

On summary judgment, the evidence must be viewed through the prism of the substantive

evidentiary burden. Fergason v. LVMPD, 131 Nev. 939, 944, 364 P.3d 592, 595 (2015). The

substantive evidentiary burden is important in this case because “[i]n bar disciplinary matters, a

higher degree of proof is required than in ordinary civil proceedings. Clear and convincing

evidence must support any findings of misconduct.” In re Discipline of Drakulich, 111 Nev.

1556, 1566, 908 P.2d 709, 715 (1995) (emphasis added). “Clear and convincing evidence” is
defined as “evidence [which] must be so clear as to leave no substantial doubt.” Id.

IV. LEGAL ARGUMENT

Bar Counsel’s Complaint alleges a violation of Rule 4.2 of the Nevada Rules of

Professional Conduct. NRPC 4.2 states as follows:

In representing a client, a lawyer shall not communicate about the subject of the
representation with a person the lawyer knows to be represented by another
lawyer in the matter, unless the lawyer has the consent of the other lawyer or is
authorized to do so by law or a court order.

The Rule requires the element of knowledge on the part of the accused lawyer. Thus, to
withstand summary judgment, Bar Counsel must present clear and convincing evidence of
Harsh’s state of mind—that Harsh knew Werner represented Sei in the personal injury litigation.
This is a burden Bar Counsel cannot meet in this case.

/17
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There is no evidence, let alone clear and convincing evidence, that Harsh knew Sei was
represented by counsel in the personal injury litigation. This is especially so because Harsh was
given every indication, from Baarson and from Werner himself, that Werner was handling the
coverage dispute for The Hartford and could not, therefore, legally or ethically represent Sei in
the personal injury litigation. The evidence revealed after the fact, from the appearance of
counsel other than Werner to answer the complaint and from Sei’s deposition, further bolsters
Harsh’s knowledge that Werner did not represent Sei and that Sei was completely unaware of
any attorney-client relationship between herself and Werner.

A. The evidence from Katherine Baarson

Katherine Baarson is a claim consultant working directly for The Hartford. (Exhibit 2,
SBN 30). She quickly determined that The Hartford was willing to pay its insured’s single, per-
person policy limit of $100,000 to settle David Clements’ bodily injury claims. (Exhibit2, SBN
31). After that determination was made, the only remaining dispute was whether an additional
per-person limit was available to cover Sheela Clements’ NIED claim. Baarson informed Harsh
that the coverage determination regarding Sheela Clements’ claim was being referred to “our
legal.” (Exhibit 2, SBN 30). Baarson never responded to Harsh’s request for the identity of
Sei’s personal counsel. (Exhibit 4, para. 6). Instead, Baarson subsequently told Harsh that
attorney Reed Werner was handling the coverage issue. (Exhibit 4, para. 7). It was apparent to
Harsh that Werner was the “our legal,” to whom Baarson had previously referred. Based on this
evidence alone, it was reasonable for Harsh to believe from the outset that Werner represented
The Hartford in making its coverage determination regarding Sheela Clements’ NIED claim.

B. The evidence from attorney Reed Werner

Reed Werner is an attorney with one of The Hartford’s in-house law firms. (Exhibit 5,
SBN 45). Werner holds himself out as one of the “Employees of a Subsidiary of The Hartford
Financial Services Group.” (Exhibit 5, SBN A45).

All of Werner’s requests for information from Harsh appeared to be geared toward
determining whether Sheela Clements had suffered anything that could be considered a separate

“bodily injury,” so as to trigger the separate per-person limit of Sei’s Hartford insurance policy.

-6- Harsh ROA 38




O o0 3 N Ut R W

DN NN N NN e e e e et e 3
~N Y AW = oY e NN N R W NN =S

28

LEMONS, GRUNDY

& EISENBERG

APROFESSIONAL CORPORATION

8005 PLUMAS STREET
THIRD FLOOR
RENO, NV 89519-6069
(775) 786-6868

(Exhibit 5, SBN 49; Exhibit 6, SBN 46-47). He stated that he needed “more information on the
claim in order to make a recommendation”—presumably a recommendation to his employer,
The Hartford, as to whether an additional per-person policy limit should be available to cover
Sheela Clements’ NIED claim. (Exhibit 5, SBN 45). For example, one of Werner’s questions
was whether Mrs. Clements received any medical treatment of her own. (Exhibit 6, SBN 47).
In other words, he was asking whether Mrs. Clements suffered what could be characterized as a
separate “bodily injury” so as to trigger the separate per-person policy limit.

Although there was one line in the subject heading of Werner’s letter to Harsh that read
“Our client: Sandra Sei,” such a notation is reasonably interpreted, under all the circumstances
that had already transpired, to mean “Our insured.” Further, Harsh does not recall reading the
heading containing the words “Our client” as he was already familiar with the subject matter of
the letter such that he believes he skipped over the subject heading. (Exhibit 4, para. 9). Notably,
none of Werner’s emails or letters specifically stated that he or his firm represented Sandra Sei.
(Exhibits 5 & 6). Based on Baarson’s affirmative statement that Werner was engaged to handle
the coverage dispute and then all of Werner’s actions that bolstered that statement, Harsh was
always under the impression that Werner represented The Hartford, not Sandra Sei. (Exhibit 4,
para. 14).

Importantly, the Nevada Supreme Court has held that when an attorney represents both
an insurer and its insured, “[w]here the clients’ interests conflict, the rules of professional
conduct prevent the same lawyer from representing both clients.” State Farm v. Hansen, 131
Nev. 743, 748, 357 P.3d 338, 341 (2015). In Hansen, the Nevada Supreme Court analyzed
certified questions sent by the United States District Court for the District of Nevada as to when
an insurer must provide independent counsel for its insured. The Court examined several of the
Nevada Rules of Professional Conduct and, citing to Rule 1.7, it observed, “counsel may not
represent both the insurer and the insured when their interests conflict and no special exception
applies.” Id. at 747,357 P.3d at 341.

Here, the coverage dispute eventually broke down when Werner did not reach the

coﬂclusion that Sandra Sei was covered for Mrs. Clements NIED claim. This was a conclusion
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directly in conflict with Sei’s best interests, which would be to have the greatest possible amount
of insurance coverage. Based on that determination, it was apparent to Harsh that Werner could
not have legally or ethically represented Sei.
C. The evidence revealed after the fact

After the coverage dispute between Harsh and The Hartford broke down, and Harsh
therefore filed a complaint on behalf of David and Sheela Clements, attorneys Will Lemkul and
Christopher Turtzo of Morris, Sullivan & Lemkul, LLP appeared and answered the Complaint
on behalf of Sandra Sei. (Exhibit 11, filed January 26, 2021, SBN 83-92). Neither Werner nor
anyone affiliated with his office appeared on Sei’s behalf. (Exhibit 11). Finally, at Sei’s
deposition, she testified that she had never spoken to or even heard of Reed Werner. (Exhibit
12, pp. 32-33). According to Sei, she has never heard of the attorney who now claims to have
represented her.

V. CONCLUSION

All the evidence in this case shows that Harsh reasonably and in fact believed Werner
represented The Hartford in making its coverage determination regarding Mrs. Clements’ NIED
claim, and that Werner did not (and indeed could not) represent Sandra Sei. In fact, based on all
the evidence, this was the only reasonable conclusion. The evidence doesn’t merely fall short of
the clear and convincing proof needed to withstand summary judgment, it is directly contrary to
that standard.

Based on all the evidence, Bar Counsel cannot, as a matter of law, meet its burden to
withstand summary judgment in this case. It is respectfully requested that summary judgment
be entered in favor of attorney Brent Harsh.

DATED this _{*™ day of August 2021.

LEMONS, GRUNDY & EISENBERG

SARTS Y -

RISTIAN|L./MOQRE, ESQ. (SBN # 3777)
DR. AL NDER, ESQ. (SBN #10846)
6005 Plumas St., Third Floor
Reno, Nevada 89519
Attorneys for Respondent
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CERTIFICATE OF SERVICE
I certify that I am an employee of LEMONS, GRUNDY & EISENBERG, 6005 Plumas
Street, Third Floor, Reno, Nevada 89519; over the age of 18 years, and not a party to the within
action; that on August 9, 2021, I served a copy of the foregoing RESPONDENT’S MOTION
FOR SUMMARY JUDGMENT, via Electronic Filing to the following recipients:

laurap@nvbar.org

R. Kait Flocchini, Assistant Bar Counsel, SBN #9861
9456 Double R Boulevard

Reno, Nevada 89521

kaitf@nvbar.org

Eric Stovall, Esq., Hearing Chair, SBN #3167
200 Ridge St. Ste. 222

Reno, NV 89501

eric@ericstovalllaw.com
Diane@ericstovalllaw.com

Sierra Sage
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Case No: OBC21-0067

STATE BAR OF NEVADA

NORTHERN NEVADA DISCIPLINARY BOARD

STATE BAR OF NEVADA, )
)
Complainant, )
VS. ) STATE BAR OF NEVADA’S
) OPPOSITION TO
BRENT HARSH, ESQ., ) RESPONDENT”S MOTION FOR
BAR NO. 8814 ) SUMMARY JUDGMENT
)
Respondent. )

The State Bar of Nevada, by and through Assistant Bar Counsel R. Kait Flocchini, hereby
responds to Respondent’s Motion for Summary Judgment and requests that the motion be
denied.

This Opposition is based on the following Memorandum of Points and Authorities, the
pleadings in this matter, and any oral argument requested by the Board Chair.

MEMORANDUM OF POINTS AND AUTHORITIES

The requested summary adjudication of the sole alleged violation of the Rules of
Professional Conduct is based on Respondent Brent Harsh, Esq. (“Respondent”) presuming,
interpreting, and implying a result that was directly contrary to the written statement that Reed
Werner, Esq. represented Sandra Sei . The Motion uses synonyms for “assume” at least 12

times. Television and film writer Jerry Belson is credited with popularizing the phrase “Never

-
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ASSUME, because when you do you make an ASS out of U and ME.” Assumptions are
insufficient to support a conclusion as a matter of law.
At best, the Motion’s arguments require weighing of evidence, which renders a request

for summary judgment inapplicable.

A. Undisputed Material Facts.

1. Respondent represents David and Sheela Clements in
their claims against Sandra Set related to a vehicle vs
pedestrian accident.

Motion at 2:11-12.

2. Sei was insured by The Hartford at the time of the
accident.

Motion at 2:13-15.

3. Respondent initiated an attempt to settle the Clements’
claims with The Hartford employee Katherine Baarson.

Motion at 2:16-19.

4. Reed Werner was retained by The Hartford to
represent Sei in the matter with the Clements.

Motion at Exhibit 6

5. Werner was not asked to, and did not, provide an
opinion to The Hartford on whether Sei would be covered
for claims alleged by Sheela Clements.

Letter from Reed Werner,
dated March 1, 2021, SBN 93-
95, attached hereto as
Exhibit A.

6. On December 18, 2020, Werner sent a letter to Sei
explaining that he had been retained to represent her
against the Clement claims.

Letter from Reed Werner,
dated December 18, 2020,
SBN 239- SBN 240, attached
hereto as Exhibit B.

7. On December 18, 2020, Werner sent Respondent a
letter identifying Sei as his client. Werner also emailed
this letter to Respondent on December 21, 2020.

Motion at Exhibit 5 and
Exhibit 6.

8. Werner requested information from Respondent to
evaluate Sheela Clements’ alleged claim for damages.

Id.

9. In all email correspondence to Werner, Respondent

Emails (SBN 201 — SBN 236),

included Baarson, the Hartford employee. collectively  attached as
Exhibit C.
10. None of Werner’s emails to Respondent stated that he | Id.

was attempting to issue a coverage opinion in the
Sei/Clements matter.
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10. In the December 22, 2020 email exchange, Werner | SBN 208, in Exhibit C.
reiterated The Hartford’s offer to settle David Clements’
claim for policy limits of $100,000 and requested
documentation to support a damages evaluation for
Sheela Clements.

11. Respondent rejected the settlement offer to David | Id.
Clements and did not provide the requested
documentation for Sheela Clements’ claims.

12. On December 22, 2020, Respondent filed a Complaint | Motion at Exhibit 7.
on behalf of the Clements and against Sei.

13. On January 4, 2021, Respondent had Sei personally | Motion at 4:4-10
served with the Complaint, the Summons, and a letter | (referencing Exhibit 8 and
addressed to her from Respondent. Exhibit 9).

14. No other counsel contacted Respondent on Sei’s
behalf between December 22, 2020 and January 4, 2021.

14. On January 7, 2021, Respondent emailed the | Emails with attachments
Complaint and Summons to Werner and Baarson. | (SBN222-236), in Exhibit C.
Respondent did not include his letter to Sei in either
email to Werner or Baarson.

15. On January 5, 2021, Sei faxed the Complaint, | Fax Cover Page and

Summons, and letter to The Hartford. attachments (SBN 2-14),
attached hereto as Exhibit
D.

B. Disputed Facts.

Respondent’s impressions, presumptions and interpretations supersede Werner’s
actual literal communication.

C. Immaterial Facts.

Lemkul and Turtzo’s appearance as counsel of record for Sei when the Answer was filed
on January 26, 2021 is irrelevant to this proceeding. That appearance happened 24 days after
Respondent sent the letter directly to Sei. Sei’s testimony regarding whether she remembered

Werner was her counsel sixteen months prior is also irrelevant to this proceeding.

Harsh ROA 44



D. Applicable Legal Standard.

Rule 56(a) of the Nevada Rules of Civil Procedure provides that summary judgment may
be granted if “the movant shows that there is no genuine dispute as to any material fact and
the movant is entitled to judgment as a matter of law.”

A request for summary judgment is considered through the eye of a rational trier of fact.
An issue cannot be summarily adjudicated if a rational trier of fact could return a verdict for
the nonmoving party. See Wood v. Safeway, Inc., 121 Nev. 724, 731-732, 121 P.3d 1026, 1031
(2005). Since the State Bar is the nonmoving party for this motion, that means that if a rational
trier of fact, i.e. a panel member in this disciplinary matter, could find that Respondent’s direct
letter to Sei violated RPC 4.2 then summary judgment cannot be granted.

“The trial judge may not in granting summary judgment pass upon the credibility or
weight of the opposing affidavits or evidence. That function is reserved for the trial.” Hidden
Wells Ranch, Inc. v. Strip Realty, Inc., 83 Nev. 143, 425 P.2d 599, (Nev. 1967)); see also
Borgerson v. Scanlon, 117 Nev. 216, 19 P.3d 236 (Nev. 2001) (affirming Hidden Wells Ranch,
Inc. v. Strip Realty, Inc.). Thus, if adjudication of the claims requires weighing evidence or
opposing statements, then it cannot be decided outside of a hearing at which the triers of fact
considers such evidence.

The Motion for Summary Judgment requires weighing Werner’s actual statement that
Sei was his client against Respondent’s impression of whether Werner should be representing
Sei in the underlying matter. This ‘weighing’ renders summary adjudication inappropriate.

E. A Reasonable Trier of Fact Could Find that Respondent Knew Werner
Represented Sei When Harsh Hand-Delivered a Letter Directly to Sei.

It is undisputed that Werner’s first attempted communication with Harsh, the

December 18 letter, stated that Sei was his client. Werner re-sent the December 18 letter via
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e-mail. It cannot be disputed that Werner never revoked this assertion of an attorney-client
relationship. It undisputed that Werner never stated to Respondent that he was engaging in a
coverage analysis. Based on these undisputed facts, a reasonable trier of fact could find that
Respondent knew Sei was represented by Werner when he sent a letter, giving legal advice,
directly to Sei on January 4, 2021, and therefore, violated RPC 4.2.

F. Respondent’s Assumptions are Insufficient to Support a Finding as a
Matter of Law.

Summary adjudication requires that every reasonable trier of fact look at a set of facts
and be forced to conclude the same result. The applicable law must be objectively applied to
the facts. The Motion for Summary Judgment relies on what Respondent assumed about
Werner’s relationship with The Hartford and Sei. Yet, Respondent’s assumptions are belied by
Werner and his own conduct.

The first argument is that Baarson’s statement that she would “check with our legal” and
that Werner’s appearance in the matter shortly thereafter means he was the “legal.” The
Motion makes another leap in arguing it was reasonable for Respondent to then assume that
Werner was representing only The Hartford’s interest via a coverage opinion. See Motion at
6:14-21. This assumption is contradicted by (i) Werner’s statement in his initial
correspondence to Respondent that his client was Sei, (ii) Respondent’s continued emails with
Baarson after Werner appeared, and (iii) the lack of the term ‘coverage’ or ‘opinion’ in any of
the email communication. See Exhibit C. If Respondent truly believed that Werner only
represented The Hartford, then why would he continue to communicate directly with Baarson,
an employee of The Hartford? If Respondent must explain why these facts do not contradict
his assumption then this matter cannot be summarily adjudicated. Personal explanations

means that a matter cannot be decided as a matter of law.
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The second argument is that the tenor of Werner’s communications and Respondent
“skipping over the subject hearing” in Werner’s December 18 letter led Respondent to assume
Werner was not representing Sei. See Motion 6:23-7:17. In order to summarily adjudicate the
claim against Respondent, Werner’s actual December 18 letter must be ignored. This is not
supported by the law. Comment 9 to Model Rule 4.2 of the ABA Model Rules of Professional
Conduct states “the lawyer cannot evade the requirement of obtaining the consent of counsel
by closing eyes to the obvious.”

Neither Baarson nor Werner told Respondent that Werner was analyzing whether there
was ‘coverage’ for Sheela’s separate claim. See generally, Exhibit C. Werner’s communication
with Respondent attempted to settle David’s claim and stated that he lacked sufficient
information to evaluate Sheela’s claim. See Email (SBN 208), Exhibit C. Summary
adjudication would require finding that, despite concrete evidence contradicting them,
Respondent’s presumptions and interpretations are a reasonable basis to conclude that Sei was
unrepresented on January 4, 2021. This reasonableness is not a determination that can be
made as a matter of law. See e.g. Broussard v. Hill, 100 Nev. 325, 330, 682 P.2d 1376, 1379,
(1984) (“The determination of whether that decision was reasonable depends on matters which
should properly be determined by the finder of fact.”); see also Boyd v. McDonald, 81 Nev.
642, 652, 408 P.2d 717, 723, (1965) (“the court must determine, as a question of fact, whether
the McDonalds, as reasonable purchasers knowing their boundary lines, had a right to expect,
without further inquiry, that their purchase insured continued use in the added driveway and
the patio, though these were not on their land.”)

In Broussard the Nevada Supreme Court stated that, like summary adjudication, a
directed verdict could not stand if there was “conflicting evidence on a material issue, or if

reasonable persons could draw different inferences from the facts, [because] the question is
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one of fact for the jury and not one of law for the court.” Broussard v. Hill, 100 Nev. at 327.
The Court found that “reasonable men could differ as to whether [the defendant] breached his
duty as an escrow agent to the detriment of [the plaintiff],” and thus, the case could not be
decided as a matter of law.

The Motion’s second argument also relies on the application of the Nevada Supreme
Court’s Hansen decision regarding conflicts of interest preventing the representation of an
insurer and an insured. In Hansen, the Court found that when there is an actual conflict of
interest, not just a potential conflict, the insurer must provide independent counsel of the
insured’s choosing. See State Farm Mut. Auto. Ins. Co v. Hansen, 131 Nev. 743, 751, 357 P.3d
338, 343 (2015). This prong of the argument also assumes facts, to wit, ones that establish
there was an actual conflict of interest that prohibited Werner from representing Sei.
Respondent’s assumptions based on more assumptions are insufficient to support summary
adjudication of the claim in this case.

The Motion for Summary Judgment asks that Respondent’s inferences of the
circumstances be found to be the only reasonable interpretation. Just like in Broussard, this

determination must go to the trier of fact and cannot be decided as a matter of law.

/1]

/1]

/1]

/1]
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G. Conclusion.

The Motion for Summary Judgment fails to show that no rational trier of fact could find
that Respondent’s conduct violated RPC 4.2. Based on the foregoing, the State Bar requests
denial of the Motion.

Dated this 23rd day of August, 2021.

STATE BAR OF NEVADA
DANIEL M. HOOGE, Bar Counsel

it Bl

R. Kait Flocchini, Assistant Bar Counsel
Nevada Bar No. 9861

9456 Double R Boulevard, Suite B
Reno, Nevada 89521

(775) 329-4100

By:
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CERTIFICATE OF SERVICE BY MAIL

The undersigned hereby certifies that a true and correct copy of the foregoing State
Bar of Nevada’s Opposition to Respondent’s Motion for Summary Judgment
was served electronically upon:

Christian L. Moore, Esq. - cim@]ge.net
Kait Flocchini — kaitf@nvbar.org
Eric Stovall, Esq. - eric@ericstovalllaw.com

Dated this 23rd day of August 2021.

L awa Putare

Laura Peters, an employee of
the State Bar of Nevada
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Law Offices of Eric R. Larsen

Employees of a Subsidiary of The Hartford Financial Services Group, Inc.

9275 W. Russell Rd., Ste. 205 Reed ] Werner Esq
Las Vegas, NV 89148 . . ’ . .
Admitted in Nevada and California

OFFICE: DIRECT DIAL:

Telephone (702) 387-8070 Telephone (702) 387-8080
Facsimile (877) 369-5819 Reed.Werner@thehartford.com
Debra M. Watson, Legal Assistant Debra.Watson@thehartford.com

Telephone (702) 387-8092

March 1, 2021
Via Email laurap@nvbar.org
Laura Peters
Office of Bar Counsel
9456 Double R. Blvd., Suite B
Reno, NV 89521

RE: OBC21-0067 Brent Harsh

Dear Ms. Peters:

I am in receipt of the letter from Christian Moore. Please allow me to correct his
misunderstandings and supposition which distort the reality of his client’s unethical
behavior.

Mr. Harsh’s client was in a bad accident and he wanted to maximize recovery for his
clients. He came up with a strategy to try to recover more than the $100,000 policy
limits. He told several different stories about how the accident occurred and the injuries
suffered. Naturally more questions came up in attempting to explore the claims being
made. A letter was mailed as well as emailed to Mr. Harsh. The letter itself identified
Ms. Sei as my client. So on December 21 2020 before the lawsuit was filed Mr. Harsh
knew that Ms. Sei was represented by counsel. Despite this knowledge Mr. Harsh sent a
letter to the client advising her that she should retain counsel to bring suit against her own
insurance company and seeking to raise a question whether the insurance company had
her best interest in mind.

Mr. Harsh points out that Ms. Sei is currently represented by a different law firm, Morris
Sullivan & Lemkul, LLP. In an abundance of caution, and because of the potential that
the case value exceeds the insurance policy limits the case was sent out to a different law
firm. This does not change the knowledge that Mr. Harsh had back in December 2020
that Ms. Sei was represented by counsel. Despite his clear knowledge of the same he still
proceeded to contact the represented party by sending her a letter.

Mr. Harsh then creates a circular argument that since there is a conflict of interest or a
potential conflict of interest and insurance company cannot utilize the same counsel.
Despite the contention of Mr. Harsh and Mr. Moore, our office was never retained as
coverage counsel and never offered a coverage opinion in this case. Our office was

Harsh ROA 52



retained to assist in finalizing the settlement of claims against the insured, Ms. Sei. A
potential exposure above the policy after settlement discussions broke down is exactly
this reason that I am not still representing Ms. Sei. The comical part of Mr. Moore’s
letter is that Mr. Harsh for many years did the same sort of work and his name appeared
on letterhead stating that he was an employee of Farmers Insurance Company and yet he
represented individuals and had duties to those individual clients. He claims in his letter
no reasonable attorney could know that she was represented by counsel. That statement
is blatantly false since the letter he received from my office clearly indicated that Ms. Sei
was my client. What Mr. Moore meant to say, was no reasonable attorney would send a
letter such as Mr. Harsh did knowing full well that the party was represented by counsel.
If Mr. Harsh was unsure about the representation, the appropriate action would be to
contact me and ask. Instead he ignored the rules in an effort to gain an advantage in the
litigation and sow seeds of doubt in the mind of the client. The reason that the ethical
rule exists barring attorneys from talking to opposing parties who are represented is to
avoid situations such as this one were the attorney appears to be trying to assist the party,
but does not have the person’s best interest in mind since he is representing someone
adverse.

Mr. Harsh potentially violated NRPC 1.7 because he was contacting a party who is
directly adverse to his current client and providing legal advice to that client.

Potentially he violated NRPC 1.18 as he appears to have been soliciting a new client on
behalf of other lawyers. He recommended several lawyers and provided their contact
information. He potentially violated Rule 1.5, to the extent he would be seeking a fee for
referring the client to one of his friends.

Mr. Harsh violated NRPC 4.1 in making a false representation that he did not know that
Ms. Sei was represented by counsel when clearly the letter he received from me indicated
the same.

Mr. Harsh violated NRPC 4.2 by communicating with a party he knew was represented.
Even if he was ignorant and did not read the letter he received from counsel, he did not
make the client aware that his intentions in this matter were anything but altruistic. He
was attempting to manipulate the situation by speaking directly with a represented party.
If counsel had contacted his client and made representations that perhaps counsel was not
having the client’s best interest in mind, it would create an issue and surely Mr. Harsh
and Mr. Moore can understand how problematic that would be. Instead they attempt to
disparage counsel and muddle a clear violation.

Mr. Harsh perhaps thinks that his letter to Ms. Sei was an advertisement? If so, it would
violate 7.3. As it was targeted and he has not prior relationship with the party.

Section 8.4 is violated when a party violates the rules of professional conduct or seeks to
gain an advantage in a litigation by violating the rules of professional conduct. In this
case Mr. Harsh was simply trying to pressure the insurance company to meet his
demands of paying $200,000 on this case. Unfortunately, Mr. Harsh has forgotten that
there are rules of professional conduct which prohibit direct contact of a represented
party especially when that contact is made in an attempt to gain an advantage in
litigation.
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If this type of behavior is allowed in this State, it will be a detriment to the legal
profession. Please let me know if you want additional information emails, etc. in this
case.

Very truly yours,

Law Offices of ERIC R. LARSEN

/s/ Reed J. Werner
Reed J. Werner, Esq.
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Law Offices of Eric R. Larsen

Employees of a Subsidiary of The Hartford Financial Services Group, Inc.

MAILING ADDRESS: Reed ]J. Werner Esq.
Admitted in Nevada and California

STREET ADDRESS:
9275 W. Russell Rd., Ste. 205 Direct Dial: (702) 387-8070
Las Vegas, NV 89148 Email: Reed. Werner@thehartford.com
Office Telephone: (702) 387-8070
Office Facsimile: (877) 369-5819

December 1, 2020
Sandra Sei

85 Devere Way
Sparks, NV 89431-2307

Re:  Clements, David v. Sei, Sandra
Claim No.:  Y51AL19182
Policy No.:  55PHB326169
Injury Date:  11/5/2020
Insured: Sandra Sei

Dear Ms. Sei:

The above-captioned matter has been referred to this office for investigation of the above-
referenced incident, which occurred on 11/5/2020. No lawsuit has been filed in court at this time;
however, we anticipate that a Complaint may be filed sometime in the near future. Our pre-suit
investigation may include reviewing documents, retaining experts and conducting an on-site
inspection. We are a staff legal office and employees of a Subsidiary of The Hartford Fire
Insurance Company, an affiliate of your insurance company, Hartford Insurance Company of the
Midwest (“The Hartford”). It is our goal to defend you against any Complaint, if one is filed, and
a pre-suit investigation is critical to our ability to be able to do so.

It is important that you contact me immediately if you are served with a Complaint so that
I can determine whether appropriate service has been effectuated against your company.
Additionally, upon receipt of a Complaint, you will need to immediately forward the papers to this
office. If private counsel currently represents your company, please have him/her contact me
immediately. I will be happy to cooperate with you or your company’s attorney in this regard.

Your company’s cooperation is essential for conducting a timely investigation in to the
cause and origin of the incident as well as the anticipated defense of this matter. You or your
witnesses may be called upon to assist in preparing for a potential trial and to testify at depositions.
As such, we need the proper contact information for yourself as well as the contact information
for any of the persons who may have knowledge of this incident giving rise to this claim and any
potential lawsuit. At this time, I ask that you fill out, sign, and immediately return to my attention
the attached document to provide me with necessary information.

Also, should you have any information or documents concerning this incident, such as
correspondence, statements, computer data, reports, photographs, videotape or witness
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information, please forward that information to me at your earliest convenience.

In the event that your company relocates or you are no longer the authorized representative
of your company, please advise me in writing of this change. Please also indicate on the enclosed
form whether you would like me to communicate with you via email as we will be informing you
of significant developments in the ongoing investigation of this claim, and sending you copies of
correspondence and pleadings that my office would prepare or receive concerning a potential
lawsuit. As you review the documents, please call me if you have any questions. It is also
important that you understand that documents are generally maintained by my office in electronic
format. It is our policy that any documents you sign or provide to us will be maintained in their
original form through any appeal period applicable to any lawsuit at a minimum or returned to
you. If you require a copy of any document(s) related to this matter from us, please notify my
office.

Please be assured that you will be kept advised of the progress of the pre-suit investigation.
To enhance our line of communication, my e-mail address, telephone number and regular mailing
address are on page 1. To preserve all attorney-client communications, I ask that you do two
things. First, ensure that any e-mail address you provide is secure from access by others. Second,
do not copy, forward, or show to any other individual any hard copy or electronic materials you
receive from this office without first checking with me. If anyone contacts you or your company
to discuss the facts of this claim or any future Lawsuit, please refer them to me.

We look forward to receiving the completed form back at your first opportunity and
working with you toward a successful resolution of this claim.

Very truly yours,

/s/ Reed J. Werner

Reed J. Werner
RW/dmw

cc: Katherine Baarson, Y51AL19182-001
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From: Werner Reed J (Claims Solutions and Analytics)

To: Kait Flocchini

Subject: FW: PA0018907997 Regarding: Clements, David/Sheela [CONFIDENTIAL] (Encrypted Delivery)
Date: Tuesday, July 27, 2021 10:27:56 AM

Attachments: image001.png

From: Brent Harsh <brent@coulterharshlaw.com>

Sent: Monday, December 21, 2020 12:32 PM

To: Baarson, Kat (Liability Claims) <Katherine.Baarson@thehartford.com>; Werner, Reed J (Claims Solutions and Analytics)
<Reed.Werner@thehartford.com>

Subject: PA0018907997 Regarding: Clements, David/Sheela

Reed,
Kat called me and said you will call re: the policy limits demand that expires today.
Feel free to call me on my cell 775-846-6900

Brent H. Harsh

Trial Attorney
COULTER HARSH LAW
403 Hill Street

Reno, Nevada 89501
Tel: 775-324-3380

Fax: 775-324-3381

-
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This communication, including attachments, is for the exclusive use of addressee and may contain proprietary, confidential
and/or privileged information. If you are not the intended recipient, any use, copying, disclosure, dissemination or distribution
is strictly prohibited. If you are not the intended recipient, please notify the sender immediately by return e-mail, delete this
communication and destroy all copies.
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From: Werner Reed J (Claims Solutions and Analytics)

To: Kait Flocchini

Subject: FW: Clements, David v. Sei, Sandra ( Y51AL19182 ): PA0018907997 Regarding: Clements, David/Sheela [CONFIDENTIAL] (Encrypted Delivery)
Date: Tuesday, July 27, 2021 10:27:57 AM

Attachments: image001.png

From: Brent Harsh <brent@coulterharshlaw.com>

Sent: Monday, December 21, 2020 2:14 PM

To: Wemner, Reed J (Claims Solutions and Analytics) <Reed.Werner@thehartford.com>; Baarson, Kat (Liability Claims)
<Katherine.Baarson@thehartford.com>

Cc: Paige Taylor <paige@coulterharshlaw.com>

Subject: RE: Clements, David v. Sei, Sandra ( Y51AL19182 ): PA0018907997 Regarding: Clements, David/Sheela [HIGHLY RESTRICTED]

Reed,
The claim re: David is not resolved. | made a global policy limits of $200,000 and that expired today.

As way of background, on November 16, 2020, a policy limits demand was made, which expired on December 1, 2020. On November
30, 2020, THE HARTFORD requested 3 weeks. On December 1, 2020, three weeks were granted based on the time frame THE
HARTFORD created so they can reasonably and timely evaluate the claim. Even with the pending policy limits demand and the
catastrophic injury, THE HARTFORD sends a letter.

The op note discusses the procedure. There is a complete severance. He is wheel chair bound. Sheela has had to spend everyday at
the house dealing with contractor to build a new bathroom and ramp for her husband.

If you want to talk, great, please feel free to call (775-846-6900). I'm drafting the complaint and filing tomorrow.

Paige,
Please draft a complaint.

From: Werner, Reed J (Claims Solutions and Analytics) <Reed.Werner@thehartford.com>

Sent: Monday, December 21, 2020 12:35 PM

To: Brent Harsh <brent@coulterharshlaw.com>; Baarson, Kat (Liability Claims) <Katherine.Baarson@thehartford.com>

Subject: RE: Clements, David v. Sei, Sandra ( Y51AL19182 ): PA0018907997 Regarding: Clements, David/Sheela [HIGHLY RESTRICTED]
(Encrypted Delivery)

Brent,

Here is the letter | sent you on Friday. | need a little more information on the claim in order to make a recommendation. Please
provide the information requested. | am about to go into an arbitration but you can call me later if you have questions. My direct line
is 702-387-8080.

REED J. WERNER, ESQ
Senior Staff Attomey
The Law Offices of Eric R. Larsen

Employees of a Subsidiary of The Hartford Financial Services Group, Inc.
9275 W. Russell Rd. Ste. 205

Las Vegas, Nevada 89148

W: 702-387-8080

F: 877-369-5819

Reed.Werner@thehartford.com

From: Brent Harsh [mailto:brent@coulterharshlaw.com]
Sent: Monday, December 21, 2020 12:32 PM
To: Baarson, Kat (Liability Claims) <Katherine.Baarson@thehartford.com>; Werner, Reed J (Claims Solutions and Analytics)
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<Reed.Werner@thehartford.com>
Subject: PA0018907997 Regarding: Clements, David/Sheela

Reed,
Kat called me and said you will call re: the policy limits demand that expires today.
Feel free to call me on my cell 775-846-6900

Brent H. Harsh

Trial Attorney
COULTER HARSH LAW
403 Hill Street

Reno, Nevada 89501
Tel: 775-324-3380

Fax: 775-324-3381
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This communication, including attachments, is for the exclusive use of addressee and may contain proprietary, confidential and/or
privileged information. If you are not the intended recipient, any use, copying, disclosure, dissemination or distribution is strictly
prohibited. If you are not the intended recipient, please notify the sender immediately by return e-mail, delete this communication
and destroy all copies.
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This communication, including attachments, is for the exclusive use of addressee and may contain proprietary, confidential
and/or privileged information. If you are not the intended recipient, any use, copying, disclosure, dissemination or distribution
is strictly prohibited. If you are not the intended recipient, please notify the sender immediately by return e-mail, delete this
communication and destroy all copies.
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From: Werner Reed J (Claims Solutions and Analytics)

To: Kait Flocchini
Subject: FW: PA0018907997 FW: Clements, David [CONFIDENTIAL] (Encrypted Delivery)
Date: Tuesday, July 27, 2021 10:26:26 AM

Attachments: image001.png

From: Brent Harsh <brent@coulterharshlaw.com>

Sent: Tuesday, December 22, 2020 10:00 AM

To: Wemner, Reed J (Claims Solutions and Analytics) <Reed.Werner@thehartford.com>; Baarson, Kat (Liability Claims)
<Katherine.Baarson@thehartford.com>

Subject: RE: PA0018907997 FW: Clements, David [CONFIDENTIAL]

Itis both. But dealing with the trauma after the care is more a loss of consortium, which is likely a derivative.

She is getting into JoAnn Lippert, Ph.D. to deal with PTSD. As an example, she can no longer drive by the accident site because she
will go into a panic attach. As you might know, she only lives a few blocks from the crash area, and now she just goes out over her
way to never go by it.

During the recorded conversation with her UIM carrier, she broke down and couldn’t stop crying and shaking.

Her main trauma is the PTSD stemming from seeing her paralyzed husband in the crosswalk and thinking he was dead. Also, the
police office would not let her go next to her husband, and she thought that was because he was dead.

If you want me to make her available for an unrecorded telephone call, I'm happy to make her available.

From: Werner, Reed J (Claims Solutions and Analytics) <Reed.Werner@thehartford.com>

Sent: Tuesday, December 22, 2020 9:50 AM

To: Brent Harsh <brent@coulterharshlaw.com>; Baarson, Kat (Liability Claims) <Katherine.Baarson@thehartford.com>
Subject: RE: PA0018907997 FW: Clements, David [CONFIDENTIAL] (Encrypted Delivery)

Brent,

Sorry | was not able to call you last night. My arbitration did not get over until nearly 6 pm. Do you have anything that shows that
Sheela received treatment after the injury to her husband, or is the claim that she was traumatized and now has to deal with caring
for her husband?

REED J. WERNER, ESQ
Senior Staff Attomey
The Law Offices of Eric R. Larsen

Employees of a Subsidiary of The Hartford Financial Services Group, Inc.
9275 W. Russell Rd. Ste. 205

Las Vegas, Nevada 89148

W: 702-387-8080

F: 877-369-5819

Reed.Werner@thehartford.com

From: Brent Harsh [mailto:brent@coulterharshlaw.com]

Sent: Tuesday, December 22, 2020 9:41 AM

To: Baarson, Kat (Liability Claims) <Katherine.Baarson@thehartford.com>; Werner, Reed J (Claims Solutions and Analytics)
<Reed.Werner@thehartford.com>

Subject: PA0018907997 FW: Clements, David

Kat and Reed,
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As requested, please see the report re: the spinal cord injury.
Demand is again hereby made to tender the $200,000 with regards to David and Sheela.
This is extended until 12/23/20 at 4:00 PM (PST).

Looking forward to hearing from you.

Brent H. Harsh

Trial Attorney
COULTER HARSH LAW
403 Hill Street

Reno, Nevada 89501
Tel: 775-324-3380

Fax: 775-324-3381
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This communication, including attachments, is for the exclusive use of addressee and may contain proprietary, confidential and/or
privileged information. If you are not the intended recipient, any use, copying, disclosure, dissemination or distribution is strictly
prohibited. If you are not the intended recipient, please notify the sender immediately by return e-mail, delete this communication
and destroy all copies.
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This communication, including attachments, is for the exclusive use of addressee and may contain proprietary, confidential
and/or privileged information. If you are not the intended recipient, any use, copying, disclosure, dissemination or distribution
is strictly prohibited. If you are not the intended recipient, please notify the sender immediately by return e-mail, delete this
communication and destroy all copies.
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From: Werner Reed J (Claims Solutions and Analytics)

To: Kait Flocchini

Subject: FW: PA0018907997 FW: Clements, David [CONFIDENTIAL] (Encrypted Delivery)
Date: Tuesday, July 27, 2021 10:26:11 AM

Attachments: image001.png

From: Brent Harsh <brent@coulterharshlaw.com>

Sent: Tuesday, December 22, 2020 11:42 AM

To: Werner, Reed J (Claims Solutions and Analytics) <Reed.Werner@thehartford.com>; Baarson, Kat (Liability Claims)
<Katherine.Baarson@thehartford.com>

Subject: RE: PA0018907997 FW: Clements, David [CONFIDENTIAL]

Reed and Kat,
Sheela will be in my office at noon, if either of you wanted to talk about the emotional trauma she has suffered from coming upon the
scene and thinking her husband died.

Feel free to call me on my cell 775-846-6900

From: Brent Harsh

Sent: Tuesday, December 22, 2020 10:00 AM

To: Werner, Reed J (Claims Solutions and Analytics)' <Reed.Werner@thehartford.com>; Baarson, Kat (Liability Claims)
<Katherine.Baarson@thehartford.com>

Subject: RE: PA0018907997 FW: Clements, David [CONFIDENTIAL] (Encrypted Delivery)

Itis both. But dealing with the trauma after the care is more a loss of consortium, which is likely a derivative.

She is getting into JoAnn Lippert, Ph.D. to deal with PTSD. As an example, she can no longer drive by the accident site because she
will go into a panic attach. As you might know, she only lives a few blocks from the crash area, and now she just goes out over her
way to never go by it.

During the recorded conversation with her UIM carrier, she broke down and couldn’t stop crying and shaking.

Her main trauma is the PTSD stemming from seeing her paralyzed husband in the crosswalk and thinking he was dead. Also, the
police office would not let her go next to her husband, and she thought that was because he was dead.

If you want me to make her available for an unrecorded telephone call, I'm happy to make her available.

From: Werner, Reed J (Claims Solutions and Analytics) <Reed.Werner@thehartford.com>

Sent: Tuesday, December 22, 2020 9:50 AM

To: Brent Harsh <brent@coulterharshlaw.com>; Baarson, Kat (Liability Claims) <Katherine.Baarson@thehartford.com>
Subject: RE: PA0018907997 FW: Clements, David [CONFIDENTIAL] (Encrypted Delivery)

Brent,

Sorry | was not able to call you last night. My arbitration did not get over until nearly 6 pm. Do you have anything that shows that
Sheela received treatment after the injury to her husband, or is the claim that she was traumatized and now has to deal with caring
for her husband?

REED J. WERNER, ESQ
Senior Staff Attorney
The Law Offices of Eric R. Larsen

Employees of a Subsidiary of The Hartford Financial Services Group, Inc.
9275 W. Russell Rd. Ste. 205

Las Vegas, Nevada 89148

W: 702-387-8080

F: 877-369-5819

Reed.Werner@thehartford.com

Harsh ROA 64



From: Brent Harsh [mailto:brent@coulterharshlaw.com]

Sent: Tuesday, December 22, 2020 9:41 AM

To: Baarson, Kat (Liability Claims) <Katherine.Baarson@thehartford.com>; Werner, Reed J (Claims Solutions and Analytics)
<Reed.Werner@thehartford.com>

Subject: PA0018907997 FW: Clements, David

Kat and Reed,

As requested, please see the report re: the spinal cord injury.

Demand is again hereby made to tender the $200,000 with regards to David and Sheela.
This is extended until 12/23/20 at 4:00 PM (PST).

Looking forward to hearing from you.

Brent H. Harsh

Trial Attorney
COULTER HARSH LAW
403 Hill Street

Reno, Nevada 89501
Tel: 775-324-3380

Fax: 775-324-3381
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This communication, including attachments, is for the exclusive use of addressee and may contain proprietary, confidential and/or
privileged information. If you are not the intended recipient, any use, copying, disclosure, dissemination or distribution is strictly
prohibited. If you are not the intended recipient, please notify the sender immediately by return e-mail, delete this communication
and destroy all copies.

3 ok 3 o 3k o8 3 ok 3k ok ok ok 3k o i ok ok kol koOR K k0K R ko kol kO kol ko K0 ko 8ok R K0k KOk i kol 0RO kol RO ko kol K R ko i ko8 0K 350K 3508 300k 350k 350k ok ko kol R k0R o0k koK 0k o0k KO0k K0 K
stttk sttt oo ol okttt ook sttt ol ook oot ool ksl ok ok stk ok ook sl ok ok ok ko ook
This communication, including attachments, is for the exclusive use of addressee and may contain proprietary, confidential
and/or privileged information. If you are not the intended recipient, any use, copying, disclosure, dissemination or distribution

is strictly prohibited. If you are not the intended recipient, please notify the sender immediately by return e-mail, delete this
communication and destroy all copies.
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From: Werner Reed J (Claims Solutions and Analytics)

To: Kait Flocchini

Subject: FW: Clements, David v. Sei, Sandra ( Y51AL19182 ) [CONFIDENTIAL] (Encrypted Delivery)
Date: Tuesday, July 27, 2021 10:28:01 AM

Attachments: image001.png

From: Brent Harsh <brent@coulterharshlaw.com>

Sent: Tuesday, December 22, 2020 2:56 PM

To: Wermner, Reed J (Claims Solutions and Analytics) <Reed.Werner@thehartford.com>
Cc: Baarson, Kat (Liability Claims) <Katherine.Baarson@thehartford.com>

Subject: RE: Clements, David v. Sei, Sandra ( Y51AL19182 ) [CONFIDENTIAL]

Reed,

Thank you for your correspondence. | disagree. | believe there is ample opportunity to have reasonably and timely evaluated the
above claim based on the information provided. Please be advised that THE HARTFORD is actually the one who decided on the timing
of what they needed.

Nonetheless, | will file the complaint.

Thank you for your prompt response.

Brent H. Harsh

Trial Attorney
COULTER HARSH LAW
403 Hill Street

Reno, Nevada 89501
Tel: 775-324-3380

Fax: 775-324-3381

-

From: Werner, Reed J (Claims Solutions and Analytics) <Reed.Werner@thehartford.com>
Sent: Tuesday, December 22, 2020 2:53 PM

To: Brent Harsh <brent@coulterharshlaw.com>

Cc: Baarson, Kat (Liability Claims) <Katherine.Baarson@thehartford.com>

Subject: Clements, David v. Sei, Sandra ( Y51AL19182 ) [CONFIDENTIAL] (Encrypted Delivery)

Brent,

We have reviewed the limited records provided and we again offer the $100,000 policy limits to resolve David Clements’ claim and all
derivative claims including loss of consortium. We do not have enough information at this time regarding Sheela’s claim for negligent
infliction of emotional distress. There is not sufficient information regarding the claim for negligent infliction of emotional distress at
the present. Please provide the documentation to support her claim once it is obtained including treatment records. We need to get
her testimony about what she saw or didn’t see at the time she arrived at the scene. We can arrange an examination under oath, but
you indicated that you instead plan to file suit tomorrow. If your client decides to accept the $100,000 offer let me know and | will
send over a release.

REED J. WERNER, ESQ
Senior Staff Attomey
The Law Offices of Eric R. Larsen

Employees of a Subsidiary of The Hartford Financial Services Group, Inc.
9275 W. Russell Rd. Ste. 205

Las Vegas, Nevada 89148

W: 702-387-8080

F: 877-369-5819

Reed.Werner@thehartford.com
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This communication, including attachments, is for the exclusive use of addressee and may contain proprietary, confidential and/or
privileged information. If you are not the intended recipient, any use, copying, disclosure, dissemination or distribution is strictly
prohibited. If you are not the intended recipient, please notify the sender immediately by return e-mail, delete this communication
and destroy all copies.
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This communication, including attachments, is for the exclusive use of addressee and may contain proprietary, confidential
and/or privileged information. If you are not the intended recipient, any use, copying, disclosure, dissemination or distribution
is strictly prohibited. If you are not the intended recipient, please notify the sender immediately by return e-mail, delete this
communication and destroy all copies.
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From: Werner Reed J (Claims Solutions and Analytics)

To: Kait Flocchini

Subject: FW: PAD018907997 FW: Clements, David [CONFIDENTIAL] (Encrypted Delivery)
Date: Tuesday, July 27, 2021 10:25:56 AM

Attachments: image001.png

From: Brent Harsh <brent@coulterharshlaw.com>

Sent: Tuesday, December 22, 2020 12:08 PM

To: Wemner, Reed J (Claims Solutions and Analytics) <Reed.Werner@thehartford.com>; Baarson, Kat (Liability Claims)
<Katherine.Baarson@thehartford.com>

Subject: RE: PA0018907997 FW: Clements, David [CONFIDENTIAL]

| guess I'm confused. Yes, | have seen the Remsa Report. Give me a call
775-846-6900

From: Werner, Reed J (Claims Solutions and Analytics) <Reed.Werner@thehartford.com>
Sent: Tuesday, December 22, 2020 12:04 PM

To: Brent Harsh <brent@coulterharshlaw.com>; Baarson, Kat (Liability Claims) <Katherine.Baarson@thehartford.com>
Subject: RE: PA0018907997 FW: Clements, David [CONFIDENTIAL] (Encrypted Delivery)

Brent,

Do you have the EMT report? My insured has a different version of what happened at the scene.

From: Brent Harsh [mailto:brent@coulterharshlaw.com]

Sent: Tuesday, December 22, 2020 11:42 AM

To: Werner, Reed J (Claims Solutions and Analytics) <Reed.Werner@thehartford.com>; Baarson, Kat (Liability Claims)
<Katherine.Baarson@thehartford.com>

Subject: RE: PA0018907997 FW: Clements, David [CONFIDENTIAL]

Reed and Kat,
Sheela will be in my office at noon, if either of you wanted to talk about the emotional trauma she has suffered from coming upon the
scene and thinking her husband died.

Feel free to call me on my cell 775-846-6900

From: Brent Harsh

Sent: Tuesday, December 22, 2020 10:00 AM

To: Werner, Reed J (Claims Solutions and Analytics)' <Reed.Werner@thehartford.com>; Baarson, Kat (Liability Claims)
<Katherine.Baarson@thehartford.com>

Subject: RE: PA0018907997 FW: Clements, David [CONFIDENTIAL] (Encrypted Delivery)

Itis both. But dealing with the trauma after the care is more a loss of consortium, which is likely a derivative.

She is getting into JoAnn Lippert, Ph.D. to deal with PTSD. As an example, she can no longer drive by the accident site because she
will go into a panic attach. As you might know, she only lives a few blocks from the crash area, and now she just goes out over her
way to never go by it.

During the recorded conversation with her UIM carrier, she broke down and couldn’t stop crying and shaking.

Her main trauma is the PTSD stemming from seeing her paralyzed husband in the crosswalk and thinking he was dead. Also, the
police office would not let her go next to her husband, and she thought that was because he was dead.

If you want me to make her available for an unrecorded telephone call, I'm happy to make her available.

From: Werner, Reed J (Claims Solutions and Analytics) <Reed.Werner@thehartford.com>
Sent: Tuesday, December 22, 2020 9:50 AM
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To: Brent Harsh <brent@coulterharshlaw.com>; Baarson, Kat (Liability Claims) <Katherine.Baarson@thehartford.com>
Subject: RE: PA0018907997 FW: Clements, David [CONFIDENTIAL] (Encrypted Delivery)

Brent,

Sorry | was not able to call you last night. My arbitration did not get over until nearly 6 pm. Do you have anything that shows that
Sheela received treatment after the injury to her husband, or is the claim that she was traumatized and now has to deal with caring
for her husband?

REED J. WERNER, ESQ
Senior Staff Attomey
The Law Offices of Eric R. Larsen

Employees of a Subsidiary of The Hartford Financial Services Group, Inc.
9275 W. Russell Rd. Ste. 205

Las Vegas, Nevada 89148

W: 702-387-8080

F: 877-369-5819

Reed.Werner@thehartford.com

From: Brent Harsh [mailto:brent@coulterharshlaw.com]

Sent: Tuesday, December 22, 2020 9:41 AM

To: Baarson, Kat (Liability Claims) <Katherine.Baarson@thehartford.com>; Werner, Reed J (Claims Solutions and Analytics)
<Reed.Werner@thehartford.com>

Subject: PA0018907997 FW: Clements, David

Kat and Reed,

As requested, please see the report re: the spinal cord injury.

Demand is again hereby made to tender the $200,000 with regards to David and Sheela.
This is extended until 12/23/20 at 4:00 PM (PST).

Looking forward to hearing from you.

Brent H. Harsh

Trial Attorney
COULTER HARSH LAW
403 Hill Street

Reno, Nevada 89501
Tel: 775-324-3380

Fax: 775-324-3381
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This communication, including attachments, is for the exclusive use of addressee and may contain proprietary, confidential and/or
privileged information. If you are not the intended recipient, any use, copying, disclosure, dissemination or distribution is strictly
prohibited. If you are not the intended recipient, please notify the sender immediately by return e-mail, delete this communication
and destroy all copies.
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This communication, including attachments, is for the exclusive use of addressee and may contain proprietary, confidential and/or
privileged information. If you are not the intended recipient, any use, copying, disclosure, dissemination or distribution is strictly
prohibited. If you are not the intended recipient, please notify the sender immediately by return e-mail, delete this communication
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and destroy all copies.
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This communication, including attachments, is for the exclusive use of addressee and may contain proprietary, confidential
and/or privileged information. If you are not the intended recipient, any use, copying, disclosure, dissemination or distribution
is strictly prohibited. If you are not the intended recipient, please notify the sender immediately by return e-mail, delete this
communication and destroy all copies.
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From: Werner Reed J (Claims Solutions and Analytics)

To: Kait Flocchini
Subject: FW: PAD018907997 FW: Clements, David [CONFIDENTIAL] (Encrypted Delivery)
Date: Tuesday, July 27, 2021 10:26:45 AM
Attachments: image001.png
clements.pdf

From: Brent Harsh <brent@coulterharshlaw.com>

Sent: Tuesday, December 22, 2020 9:41 AM

To: Baarson, Kat (Liability Claims) <Katherine.Baarson@thehartford.com>; Werner, Reed J (Claims Solutions and Analytics)
<Reed.Werner@thehartford.com>

Subject: PA0018907997 FW: Clements, David

Kat and Reed,
As requested, please see the report re: the spinal cord injury.
Demand is again hereby made to tender the $200,000 with regards to David and Sheela.

This is extended until 12/23/20 at 4:00 PM (PST).

Looking forward to hearing from you.

Brent H. Harsh

Trial Attorney
COULTER HARSH LAW
403 Hill Street

Reno, Nevada 89501
Tel: 775-324-3380

Fax: 775-324-3381
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This communication, including attachments, is for the exclusive use of addressee and may contain proprietary, confidential
and/or privileged information. If you are not the intended recipient, any use, copying, disclosure, dissemination or distribution
is strictly prohibited. If you are not the intended recipient, please notify the sender immediately by return e-mail, delete this
communication and destroy all copies.
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From: Werner Reed J (Claims Solutions and Analytics

To: Kait Flocchini

Subject: FW: PA0018907997 Re: Clements, David/Sheela [CONFIDENTIAL] (Encrypted Delivery)
Date: Tuesday, July 27, 2021 10:20:23 AM

Attachments:

image001.png
Police Report-5613.pdf

From: Brent Harsh <brent@coulterharshlaw.com>

Sent: Monday, December 28, 2020 11:54 AM

To: Baarson, Kat (Liability Claims) <Katherine.Baarson@thehartford.com>; Werner, Reed J (Claims Solutions and Analytics)
<Reed.Werner@thehartford.com>

Subject: PA0018907997 Re: Clements, David/Sheela

| just received this today

Brent H. Harsh

Trial Attorney
COULTER HARSH LAW
403 Hill Street

Reno, Nevada 89501
Tel: 775-324-3380

Fax: 775-324-3381
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This communication, including attachments, is for the exclusive use of addressee and may contain proprietary, confidential
and/or privileged information. If you are not the intended recipient, any use, copying, disclosure, dissemination or distribution
is strictly prohibited. If you are not the intended recipient, please notify the sender immediately by return e-mail, delete this
communication and destroy all copies.

st sk sk ok s sk sk sk sk sk sk s sk sk sk sk sk sk stk sk sk sk sk sk sk sk sk sk st sk sk sk sk st sk sk sk sk sk stk ok sk sk sk sk sk sk sk sk sk st sk sk sk sk sk sk sk sk skoske sk sk sk sk sk stk sk sk sl sk st sk sk sk sk sk skeoskosk skt skok sk sk sk sk skeokoskosk skeskokoksk ok

Harsh ROA 72



X SUFrLEM ENT N

SMm¢e s/ ss

ars/] ss

Event Numbe H . . Scene Information
Sprarks Police Department: CEHTATHION BEARfent - DONOFBEPLICATE!
TRAFFIC CRASH REPORT SPPD20-8351
e e 200 SCENE INFORMATION SHEET
: Revised 12/2018
3 1) Property R 2} injury 1 3y Fatal
X 1) urban [ 1) Emergency Use O 1) pretiminacy Regort [ 3} Resubmission 1 1) Hit and Run
0 2)gurat 0 2) office Report {1 2} Initial Report 3¢ 4) Supplement Report L1 2) Private Property | Agency Name:
. r
Crash Date Time Day Beat / Sector O 1) County ®2cry | Parks ED
11/05/2020 1505 Thu 1 SPARKS
is this a Secondary Collision: Roadway Clearance Time: Incident Clearance Time:
7 Yes
m No
Mile Marker # Vehicles # Non Motorists # Occupants # Fatalities # Injured # Restrained
1 1 1 0] 1 1
Qccurred On:  (Highway # or Street Name)
O 1)parkingtot [J 2) Active School Zone PYRAMID WY
R 1) At Intersection With: YORK WY
J 20r 3 3)reet [ 4)miles I s5) Approximate Of (Cross Street)
Roadway Character Roadway Conditions Surface intersection Total Thru Lanes Access Cantrol
7 1) Curve & Grade Main Road
I3 2) Curve & Hillerest & 1ory 0 7) stush [X 1) Asphait [ 11 Four Way O 4y O 1) One [ 1) Nona
Tl 3} Curve & Lavel £ 21y T 8) standing water | 2} Concrete 0O 2) > Faur way {1 s} Roundabout 1 2)Two 3 2) Fult
) C 3)wet 7] 9)Moving Water | = 3] Gravel Oyt 0 e (5 3) Three O 3) Partial
U] ) straight & Grade g g 0 4)pirt
[J 5} Stralght & Hilcrest g 4 snow = 10) Unknown 0 s) Other [J 6} Other O 4 Four
X o) straight & Levei 5} Sand / Mud/ Dirt /:ravel ] 1 s)Five
1 7) Unknewn ] 6} Other 0 mjoit (1 6)>5
{J 8) Other Total All Lanes:
Pavement Markings Roadway Description Weather Conditions
(3 1} Centerline, Broken Yellaw I g Center‘ Turn Lane Line K 1) Two-Way, Not Divided B 1)Clear [ 7)Fog, Smog, Smake, Ash
[J 2) centertine, Solid Yellow {1 9) edge Line, Left Yellow ) . [0 2)cloudy 3 8) Severe Crosswinds
- . R [J 2) Two-Way, Divided, Unpro, Median )
{1 3) Centerline, Double Yellow 7] 10) Edge Line, Right White i ) O 3)snow [ ) sieet / Hail
- [J 3} Two-way, Divided, Median Barrier - )
L1 4} tane Line, Broken White J 11} Other L0 4)Rain I 10) Unknewn
) . {0 4) one-way, Not Divided .,
{J 5) Lane Line, Salid White C s) Blowing Sand, Dint, Soll
T ) X 0 5) unknown .
O 6} No Passing, Either Direction O 12) None (3 e)other T 11) Blowing Snow
{1 &) Off Road
03 7) Turn Arrow Symbols 0 13) Unknown
Light Conditions Vehicle Collision Type Location of First Event
0 1) busk (0 &) Dark—No Roadway Lighting O 1}Kead On T3 6) sideswipe - Meeting {0 1) Travel Lane [J &l outside shoulder (] 11) Ramp
C 2)pawn 1 7) park—Spot Roadway Lighting 3 2) Rear End T 7) sideswipe - Overtaking | (3 2)Turn tane B 7} intersection O 12) unknown
B0 3jDaylight [ 8) Dark—Continuaus Roadway Lighting {7 3) Backing & 8} Non Collision [0 3)Gore {1 8)private property O 13) separator
O a)unknown [ 8} Dark—Unknown Roadway Lighting [ 4} Angle 0 9) unknown 3 a) median 0 9) Roadside [ 14) parking Lane/zone
0O syother OJ 5} Rear to Rear [ 10} Rear to Side 3 s} nside shoutder 0 10} other
Roadway / Environment Factors Type of Work Zane Work Area Zone
X 1) None (I 10) wet, tcy, Snow, Slush [0 19) Backup Regular Congestion [J 1) Lane Closure O 1) Advanced Warning Area
L1 2) weather [ 11) Ruts, Holes, Bumps {3 20} work Zone [ 2} vane Shift/Crossover LI 2} Transition Area
7 3)Debris {1 14} Animat in Roadway [J 21) Non Highway Work O 3) Work on Shoulder or Median | L 3} Activity Area
1 a)Glare [ 15) Unknown [0 22} Railway Grade Crossing # O 4jintermittent/Moving Work 1 4) Termination Area
{1 5} Other Roadway [ 23) Shared User Path/Trall [J s} Other
Ol 6) Other Environmental Workers Present taw Enforcemnent Present
3 ?7) Shoulders 7] 16) Visual Obstruction 1 1jne
(T} 8) Road Obstruction 71 17) Backup Priar Crash S 1} Yes T 2} Officer Present
{3 9) worn Traffic Surface ] 18y Backup Non Recurring incident 2} No [ 3) LE Vehicle Only Present
Property Damage To Other Than Vehicle
Describe Property Damage: QOwner’s Name:

[ 1) owner Notified

Owner’s Address: {Street Address City, Stote Zip)

First Harmful Event | Code#214 | pescription: [MOTOR VEHICLE IN TRANSPORT

Investigation Complete Photos Taken Scene Diagram Statements Date Notified | Time Notified] Arrival Date Arrival Time
Xives O 2no MiYes T2)no | T1jves Bano | (Kijves 1280 83 11/05/2020 | 1506 11/05/2020 {1508
Investigator(s) {D Number Date Reviewed By Date Reviewed Page
rusty scovel 412 11/05/2020 erick chavez 12/17/202)1 1 of 7
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fvent Numbeg 58 rks Police Department: CATATEIOf NBYARf&nt - DI LicaTe! IR
P P TRAFFIC CRASH REPORT gﬁmgyﬁ

- SCENE INFORMATION SHEET Agency Name:
Code Revision: 11/2017 Revised 12/2018 Sparks BD

Description of Crash / Narrative
VI WAS TRAVELING W/B YORK WY ATCEMPTING 70 MAXKE B TEFT HAKD TURN ONTO S/B PYRAMID ON A
FLASHING YELLOW LIGHT. NM1 WAS ATTEMPTING TO CROSS PYRAMID STARTING FROM THE SCUTH WEST
SIDE WALKING E/B. V1 STRUCK NM1 IN THE CROSS WALK CAUSING MULTIPLE INJURIES.

NM1 HAD LACERATICONS ON HIS FACE, AND EXTREMITIES. NM1 HAD JUST {AD SURGERY 5 OR 6 DAYS
BEFCRE THE ACCIDENT OCCURED. DURING THIS ACCIDENT HE REOPENED SUTURES FROM THEE SURGERY.
SPEAKING WITH NM1 FAMILY IT APPEARS THAT HE IS NOW PARALIZED FROM THE WASTE DOWN.

WITNESSES ON SCENE STATED W/B AND E/B TRAFFIC ON YORK WY HAD A GREEN LIGHT INDICATING THAT
V1 HAD A FLASHING YELLOW LIGHT.

I WILL ATTEMPT TO CONTACT HIM AT A LATER DATE TO SEE WHAT INJURIES HE SUSTAINED IN THE
ACCIDENT.

12/14/2020 AT APPROXIMATELY 11:00AM I CONDUCTED FOLLOW UP WITH THIS CASE TC IDENTIFY ANY
INJURIES NM1 SUSTAINED.

I WAS UNABLE TO MEET WITH NM1 IN PERSON DUE TO CURRENT COVID19 RESTRICTION BUT WAS ABLE TC
SPEAK WITH NM1 OVER THE PHONE.

NM1 STATED THAT HE IS NOW PARALIZED FROM THE WAIST DOWN, T7,78,T9 VERTIBRAE HAVE BEEN FUSED
DUE TO THIS ACCIDENT. NMI ALSO SUFFERED 2 BROXEN RIBS AND HIS RIGHET HIP WAS DISLOCATED.

I ASXED NM1 IF I COULD GET A COPY OF HIS MEDICAL RECORDS FCR THIS ACCIDENT SO I MAY ADD IT

TO THE CASE AND HE SAID HE WILL CALL ME WHEN IT IS AVAILABLE.

AS OF NCW I DO NOT HAVE ANY FURTHER INFORMATION FOR THIS CASE.

Indicate North

Page
: 2
ALC.: of 7
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Vehide Information

ent: Camaie o oamaent - DErNOFRUPLICATE!
TRAFFIC CRASH REPORT | SPPD20-8351
VEHICLE INFORMATION SHEET

Event Numbeg §arks Police Departm

Agency Name:

Vehicie # # Occupants R 1) AtFault Revised 12/2018
vi

1 1 T 2) Non Contact Vehicle evise Sparks PD

Direction | [ 1) North [73) gast T 51 Unk Roadway / Street Name: Travel Lane #:

of Travel: | (J2jsouth  [Rajwest - o/Unknown | ook WY L1

Vehicle (J1)straight  Ri3jleftTurn 15} U-Turn £)7) wrong way [J9) Passing [ 11) Leaving Parked []13) Leaving Lane (1 16) Driverfess Vehicle [ 19) Unknown

Action: [ 2)Backing “1ayRight Turn (1 6) Parked [ 8} stopped (7 10) Ractng T112) Entering Lane [ 15) Enter Parked [J 17) Lane Change (7 22} Negotiating a Curve

Driver: (Lost Nome, First Name, Middle Name  Suffix) Transported By: [ 1) Not Transported [T 2) ems [0 3) Police (T 4) Unknown

SANDRA L

SEI, [ 5) other
Street Address: Transported To:
85 DEVERE WAY
City: State /Country @ gynv| Zip Code: Person Seating Occupant
SPARKS NV 89431 Type: Position: 1 Restraints: 7
O 13male T 3) Unknown DOB: Phone Number: Injury Injury
n
X 2) Female 01/16/1946 7752334800 Severity: O Location:
License Status Airbag
Airbags: 2 Switch: 4 Ejected: 0 Trapped: 0

ompitance:
1 1) Restrict Ui 2) Endorse

Alcohol / Drug involvement
X 1} Not involved
I 2) Suspected Impairment
{0 3} Alcohol [J 4) Orugs
7 5) Unknown 0 6) Marijuana

Driver Factors

L] 6} Oriver il / Injured
£1 7) Other Improper Driving
{1 8) Driver Inattention / Distracted

X 1) Apparently Normal

{1 2} Had Been Drinking

[} 3} Drug Involvement

[ 4) Apparently Fatigued / Asleep
{J S} Obstructed View

Method of Determination (check upto 2} ] Test Resuits:

! 1) Field Sobriety Test D 4) Urine Test
O 2} evidentiary Breath LJ 5) Biood Test
[ 3} Driver Admission (I 6) Prefiminary

[J 9} Physical Impalrment
{3 10} Unknown

Breath Test
: : : hicle Factors
Vehicle Year; Vehicle Make: Vehicle Model; Vehicle Type: X , ” ‘ Ve 0 ) /
& 1) Failed To Yield Right of Way 3 13} Over Correct / Steering
2008 TOYOTA HIGHLANDER 5 UV/ CARRY - (73 2) Disregard Control Device {5 14) Other Improper Driving
Plate / Permit No.: State (X 1)nv Expiration Date: Vehicle Color: {1 3) Yoo Fast For Conditions 1 16) Driverless Vehicle
5 4) Exceeding Speed Limit {3 17} Unsafe Backing
309J¢ 06/06/2021 WHITE [} 5} Wrong Way / Direction {71 18] Ran Off Road
Vehicle ldentification Numbaer: {1 6) Mechanlcal Defects e [T} 19) Hitand Run
JTEES42A682091140 I3 7} Drove Left of Center [ 20} Road Defect
3 8) Other (3 21) Object Avoidance
Registered Owner Name: SET , SANDRA L {1 9] Falled to Maintaln Lane {1 22) Unknown
: 2 10) Following Too Close 1 28) Aggressive
(X 1) Same As Driver 0 11) Unsafe Lane Change [J 29} Reckless / Careless
Registered Owner Address: O 12} Made Improper Turn
85 DEVERE WAY SPARKS NV 89431 1st Contact Damaged Areas
insurance Company Name: AARP , 2 3 X 1) Front
X 1) Insured 0 .| | E‘I 2} Right Side
n 3 id
Policy number: Effective: To: \\ I I 0 4; k:f:rs e
55PHB326169 06/30/2020 06/30/2021 (5 ,,(7-”“1,»? & 5 Rgh Front
Insurance Company Address or Phone Number: 12 [ 1] : { ) q C 7} Top
f L NS [l 8} Under Carriage
\ESEIEIN L~ 8 9) Left Front
{0 1) Vehicle Towed : 10} Left Rear
O 2} Towed Due to el By D/ | \D g 11} Unknown
! ou{e ue Removed To: (W] 7 G 12) Other
Disabling Damage n 10 o 3 L
- o Traveled Speed Estimate Extent of Damage
Traffic Control s [ S X o
F 2} Traffic Controt Signal 11) Stop Sign 5 FEET {1 2)Moderate Lj 5) None
3} Flashing Traffic Control Signal 12) Yield Sign £ 31 Major L6l unknown
4} School Zone Sign / Device 13} Raitway Crassing Sign / Sequence of Events
- 5} Pedestrian Signal / Sign - Device Code # Description cﬂl‘wo&’%i“‘h Mosg{e:r:nlul
17) Chain / Snow Tire Req.
Device — 20y affcer /51 1st 1201 PEDESTRIAN 0 [>:4
6} No Passing —— POV fficer / Flagger 2nd O 0
7} No Cantrals D 18) Unknawn 3id D D
B) Warning Sign 4th O [}
10) Other Sth D D
‘D 1) NRS Dz) CER D 3) CC/MC E] 4} Pending Violation NOC Citation Number
[83]
ID” NRS Dz) CER D” cc/me Viglation NOC Citatfon Number
{2}
Investigator(s} 1D Number Date Reviewed By Date Reviewed Page
rusty scovel 412 11/05/2020 lerick chavez 12/17/2020 3 of 7
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Event NumbeSParks Police Department: Camia i@d Pampent - DEAROMBUPLICATE!

SPPD20-8351

TRAFFIC CRASH REPORT

VEHICLE INFORMATION SHEET | Agency Name:
Revised 12/2018 Sparks PD
Name: (Lost Name, First Name, Middle Name  Suffix) Transported By: [ 1) Not Transported [T 2) ems (1 3) Police [ 4} Unknown
{]5) Other
Street Address: Transported To:
City: State / Country 7] 1)wv ] Zip Code: Person Seating Occupant
Type: Position: Restraints:
0 1)Male O 3) Unknown [ DOB: Phone Number: Injury Injury
7] 2) Female Severity: Location:
Airbag
Airbags: Switch: Ejected: Trapped:

Name: (Last Name, First Name, Middle Nome  Suffix}

Transported By:
1 s) Other

711} Not Transported (12} EMS [ 3) Police [ 4) Unknown

Street Address:

Transported To:

City: State / Country 7] 1) nv | Zip Code: Person Seating Occupant
Type: Pasition: Restraints:
[0 1)Male [ 3) Unknown | DOB: Phone Number: Injury lniur\f
L1 2) Female Severity: Location:
Airbag
Airbags: Switch: Ejected: Trapped:
Name: (Lost Name, First Name, Middie Name  Suffix] Transported By: [ 1} Not Transported (1 2) ems [] 3} Palice (] 4) Unknown
{735} other
Street Address: Transported To:
City: State / Country ] 1jynv | Zip Code: Persan Seating Occupant
Type: Position: Restraints:
0O 1)Male  [J 3} Unknown | DOB: Phone Number: tnjury Injun{
[1 2} Female Severity: Location:
Airbag
Airbags: Switch: Ejected: Trapped:
1) Traiing Unit1 VIN : Plate: State: O ynv | Type:
O 1) TrailingUnit1 VIN : Plate: O 1wy | Type:
G 1) Trailing Unit 1 VIN : Piate: O ynv | Type:
Commercial Vehicle Configuration [l 1} Commercial Vehicle [12) Bus
Source Hazmat

3 1) Bus, 9 - 15 Occupants
(3 2) Bus, > 15 Occupants
2 3) Single 2 Axle and 6 Tire

T} 6) Tractor Only
0 7} Tractor / Trailer
 8) Tractor / Doubles

L 11} Tractor / Semi Trailer
3 12) Passenger Vehicle, {Haz-Mat)
3 13)} Light Truck, {Haz-Mat)

Z 1) Driver
£ 2} Log Book

L7 3) Shipplng Papers / Trip Manifest

] 1) Hazmat Placard Displayed
0 2) Hazmat Released
[0 3) was release 2 25 gal. or 3 cubic yds.?

([ 4} Single > 3 Axle 3 9} Tractor / Triples {0 14} Other Heavy Vehicle [ 4} State Reg. Location of Hazmat Release, Regardless of Amount
. - N . Locanon ai hazmat nelease, Regaraless ot Amount
Tl 8) Any 4 Tire Vehicle L3 10} Truck with Trailer [ 5} Side OF Vehicle 01 1) Teactor Only O3 3) Combination
i Tractor & Cargo
11 6} Other (3 2} Cargo Only
Carrier Name: Power Unit GCWR/GVWR
1) 510,000 Lbs. 7 2} 10,001 - 26,000 Lbs. 0 3) 2 26,001 Lbs.
Carrier Street Address: City: State 1 1ynv] Zip Code:
Cargo Body Type Haz-Mat ID #: Type of Carrier | NAS Safety Report #:
2 1) Pole 16} Van / Box 01 11) Grain, Gravel Chips T 1) Single state
[ 2§ Tank {J 7} Concrete Mixer 12} Bus, 915 Occupants
(1 23uspor i .
- 3} Flatbed {18} Auto Carrier 113} Bus, > 15 Occupants ' Carrier Number:
14} Dump {19} Garbage / Refuse 1 14} Other Hazard Classification #: O3 Cana-da
1 5} Unknown [ 10) Not Applicable g 4} Mexico Page
5) None 4 of 7
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Event Number:SparkS PO“C@ Departmenti ‘FRé

FBHEQE%HJment -DO N

SR STLIGATE! M

55 AFFICCRASH REPORT
Non-Motorist # [ 1) at faut NON-MOTORIST INFORMATION SHEET Agency Name:
1 2 2} Non-Contact {person) REVISED 12/2018 Sparks PD

Non-Motorist Type
[1 5) wheel chair
3 s} Unknown

1) Pedestrian
[ 2) Pedai Cyelist

Direction of Travel

] Y North [7]2) South [X]3) East [7] 4] West [] 5) Unknown

[ 3) skater Highway / Street Name: YORK WY
[] 4) other
Non-Motorist: (tast Nome, First Name, Middie Name  Suffis) Transported By: [[]1) Not Transported [2) ms [[]3) Potice [TJ 4} Unknown
CLEMENTS, DAVID []5) Other 310230-20
Street Address: Transported To:
2480 STINE WY RENOWN REG. MEDICAL CENTER
City: State/Country [_J1) NV Zip Code: Person Seating CGccupant
SPARKS NV 89431 Type: 4 Position: Restraints:
(X1 Male  []3)unknown | OB Phone Number: Injury Injury
[12) Female 02/08/1959 7754436782 Severity: & Location: 2 5 7
OLN /D Card: State: [J1j NV Airbag
NV Airbags: Switch: Ejected: Trapped: 0
Nan-Motorist Condition
[R1) Apparently Normal [ 3} Under influence: Medication / Drugs / Alcohol 1 5) Emotional [ 7} Unknown
[C12) Physical impairment [71 4} Fatigued / Asleep / Fainted [0 6) lliness [1 8} other

Alcohol / Drug Involvement
13} Alcohal
[14) Drugs

[®1) Not involved

[12) Suspected impairment

[15) Unknown
[1 6} Marijuana

[ 1) Field Sobriety Test

Method of Determination (Check up to 2}
1 3) Bigod Test
[ 2) Preliminary Breath Test [ 4} Evidentiary Breath Test

Test Results

[3 s} Urine Test

Nan-Motorist Action

[R 1} Entering or Crossing at Location

[32) walking, Running, Playing, Cycting [ 9) Unknown
[ 10) Going to/from K-12

[13) Approaching or Leaving Vehicle
74} piaying or Working on Vehicle
[6) Pushing Vehicle

[17) Working in Roadway

[[I5) Other

] 8) Standing

[ 11} waiting to Cross Roadway

[ 12) Approaching / Leaving

School Bus

[ 5} Other

Non-Motorist Factors

[1 1) improper Crossing

[ 2) Lying / ttegally in Roadway
[ 3) Fail to Yield Right of Way
[ 4} Fait to Obey Traffic Signs, Signals, or Officer

[CJ 6} Wrong Side of Road
E3 7) Not visible

[] 8) Darting into Roadway
[J 9) Inattentive

[7110) Unknown

[J1) Marked Crasswalk at Intersection
[12} At intersection, No Crosswalk
[713) Non-Intersection Crosswalk

{04) Driveway Access Crosswalk

XI5} Sidewalk

736} Median

{{17) Outside Highway

[[18) Shared Use Path or Trail

Location Prior to Impact

1 8) On Highway, More than 10° from Travel Lanes X1 1)
[110) in Roadway 02
EDJH; :;afﬁ; Island 03
12) Shoulder
113} Unknown 04
[J14) Other Os)
[[]16) Bike Lane e )]
(117} Ped Safety Zone On

Safety Equipment
None
Helmet
Pratective Pads
Reflective Clothing
Lighting
Unknown

Other

Bike Lane / Path

[71 1) No Bike Lane Path
[ 2 Bicycle Route (Signed)
[ 3) striped 8icycle Lane - Right Side Only

[ 5} Striped Bicycle Lane — Both Sides

Vehicle Number(s} Striking Non-Motgrist
#: 1 l #: 8:

(7] 6) separate Bicycle Path / Trail

Non-M

otorist Speed Estimate

3 7) unknown

: To: Limit:
[ 4) striped Bicycle Lane - Left Side Only 71 8) Other From ° tm
Cunes [J2ycrr []3) corvac [J4) Pending Violation NGC Citation Number
(1)
{11 nrs @J2) crr @J3) co/me Viclation NOC Citation Number
(2}
Investigator(s) 1D Number Date Reviewed By Date Reviewed Page
rusty scovel 412 11/05/2020 lerick chavez 12/17/2020 5 of 7
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ven umboer. H . E - I
fenimbeSparks Police Department: %(Zﬁfc&(@ggm RRupent - DO NOT DUPLICATE!

NON-MOTORIST INFORMATION SHEET
REVISED 12/2018

— - — —
Non-Motorist: (tost Name, First Name, Middle Name  Suffix) Transported By: {_J1) Not Transported []2) €Ms [[]3) police [] 4) Unknown

15} Other
Street Address: Transporteci,:{-‘ 0: -
City: State/Country {TJ1) NV Zip Code: Person Seating Occupant
Type: Position: Restraints:
[t male  [B)Unknown [ DOB: Phone Number: ln;ury' ln]ur\{
[P) Femate / / Severity: Location:
OLN /1D Card: State: [J1) NV Airbag
Airbags: Switch: Ejected: Trapped:
Non-Motorist: (Last Name, First Name, Middle Nome Suffix} Transported By: []1) Not Transported []2) ems [7]3) Police[] 4) Unknown
15} Other
Street Address: Transported To:
City: State/Country [J1) NV Zip Cade: Person Seating Occupant
Type: Position: Restraints;
[Otimale [} Unknown | DOB: Phone Number: ln}uryl Injury
) remale / / Severity: Location:
OLN /1D Card: State: [J1) NV Airbag
Airbags: Switch: Ejected:; Trapped:
Non-Motor Vehicle Description
Make / Manufacturer: Model: Type: Color:
Identification / Serial Number: Non-Mator Vehicle Remaved By:
Owner Name: {71 1) Same as Non-Motorist Non-Motor Vehicle Removed To;
Street Address: City: State: [11) NV Zip Code:
1st Contact Area Damage to Non-Motor Vehicle Non-Motor Vehicle Damaged Area
Pedal Cyclist / Non-Motor Vehicle Pedestrian
O 1) inor 3 1) Front [J9) Top
[ 2} Moderate [3 2) Rear [ 10) 8ottom
[ 1) Right Side O 3 Mjor [1 3) Right Side  [] 11) Unknown
Left Sid .
2} Left Side O 4 Total O 4 teft side  [J12) Other
[] 3)Head/ Feet 0O 5 None 71 5) Right Front 310230-20
4} Front .
[ [] 6l Unknown [1 s} Right Rear
e l \ ] 5)Back [1 7) Left Front
o} O (] [] 8} Left Rear
8 7 6
Sequence Of Events Non-Motor Vehicle Action
tags Collision With | Most Harmful
Code # Description Fixed Object Event 7 1) Straight [ 7) passing
1st |214 MOTOR VEHICLE IN TRANSPORT D Eﬂ [] 2) 5topped [71 8) Entering Lane
20nd D D [73) Left Turn {7 9) Leaving Lane
—wd [14)Right Turn  [] 10} Lane Change
3rd
D D 15 U-Turn [ 11} Unknown
4th [:] D ] 6) Other
sth | [l
Page
) of 7
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o Sparks Police Department: ComiTe @ ievaDaent - EET‘N!%)(’)‘PE’%PUCATE! secnent
SPPD20~
TRAFFIC CRASH REPORT
Occupant / Witness Supplement | agency Name:
Revised 12/2018 Sparks PD
\ Name: (Last Name, First Name, Middle Name Suffix) Transported By: (1) Not Transported (12} EMs [] 3} Pofice (] 4) Unknown
THORESON, TRYSTEN MAY O 5} other
Street Address: Traansported To:
2225 LOGAN WAY
City: State / Country X 1jNv | Zip Code: Person Seating Occupant
SPARKS NV 89431 Type: 3 Position: Restraints:
O 1)male  J 3) Unknown | DOB: Phone Number: Injury Injury
& 2) Female 05/06/1988 7752473192 Severity: Location:
Airbag
Airbags: Switch: Ejected: Trapped:
\'%: Name: (tast Name, First Nome, Middle Neme  Suffix) Transported 8y: []1) Not Transported [J 2} ems [ 3} Police [ 4] Unknown
MCAVAY, EILEDON RAEANNA {15) Other
Street Address: Transported To:
49 VISTA RAFAEL PKWY
City: State [ Country & 1jnv | Zip Code: Person Seating Occupant
RENO NV 89503 Type: 3 Position: Restraints:
O 1) male [ 3} Unknown | DOB: Phone Number: tniury lﬂiu"\t
® 2) Female 10/03/1996 7755014201 Severity: Location:
' - R R o Airbag
Airbags: Switch: Ejected: Trapped:
Vi Name: {tast Name, First Name, Middle Name Suffix) Transported By: [J 1) Not Transported 1 2) EMS [J3) Police [J4} Unknown
[15) Other
Street Address: Transported Ta:
City: State / Country  [J 1ynv | 2ip Code: Person Seating Oceupant
Type: Position: Restraints:
O 1)male O 3) unknown | POB: Phone Number: njury lnjury‘
(1 2} Female Severity: Location:
Airbag
Airbags: Switch: Ejected: Trapped:
Vi Name: (tast Name, First Nome, Middie Name  Suffix) Transported By: [ 1) Not Transported ] 2) EMs [J3) police [ 4) Unknown
1 5) other
Street Address: Transported To:
City: State / Country [ 1) ny | Zip Code: Person Seating Occupant
Type: Pasition: Restraints:
01 1}Male O 3) Unknown | DOB: Phone Number- Injury lnjury.
O 2) Female Severity: Location:
Airbag
Airbags: Switch: Ejected: Trapped:
vH Name: {Last Name, First Name, Middle Name  Suffix) Transported By: [J 1} Not Transported [] 2 eMs (] 3} Police [14] Unknown
1 5} other
Street Address: Transported To:
City: State / Country [ 1)nv | Zip Code: Person Seating Occupant
Type: Position: Restraints:
0 1)male 3 3} Unknown | DOB: Phone Number: Injury Injury
1 2) Female Severity: Location:
Airbag
Airbags: Switch: Ejected: Trapped:
Investigator(s) 1D Number Date Reviewed By Date Reviewed Page
rusty scovel 412 11/05/2020 erick chavez 12/17/2020F 7 of 7

Harsh ROA 79



From: Werner Reed J (Claims Solutions and Analytics)

To: Kait Flocchini
Subject: FW: PA0018907997 Clements v. SEi [CONFIDENTIAL] (Encrypted Delivery)
Date: Tuesday, July 27, 2021 10:20:02 AM
Attachments: Proof of Service (1)-4956 pdf
Exhibit 1 -4956-9918.pdf
image001.png

From: Brent Harsh <brent@coulterharshlaw.com>

Sent: Thursday, January 7, 2021 11:26 AM

To: Baarson, Kat (Liability Claims) <Katherine.Baarson@thehartford.com>; Werner, Reed J (Claims Solutions and Analytics)
<Reed.Werner@thehartford.com>

Subject: PA0018907997 Clements v. SEi

Kat and Reed,
Here is the proof of service. I'll send the Complaint in another email.

Please have your insured’s personal counsel contact me.

Brent H. Harsh

Trial Attorney
COULTER HARSH LAW
403 Hill Street

Reno, Nevada 89501
Tel: 775-324-3380

Fax: 775-324-3381

-

st fe 2 e fe e sfe e s sfeofe o e sfeofe e feofe sfeafe sk s e e o feofe e sfeofe e she s s e e sk sfesfeofe e e ofe o sfe sk sfe e e e sfeofe e feofe o e sk s e ofe e sfe e e o sfe o e sfeofe sfe e sk sfeofeofe sfesfe ofe o sfe sk sfesfe e sk sfeofeoke e sfe o e sfeoke desfok ok

This communication, including attachments, is for the exclusive use of addressee and may contain proprietary, confidential
and/or privileged information. If you are not the intended recipient, any use, copying, disclosure, dissemination or distribution
is strictly prohibited. If you are not the intended recipient, please notify the sender immediately by return e-mail, delete this
communication and destroy all copies.
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FILED
Electronically
CV20-02081

2021-01-05 11:44:51 AM
Jacqueline Bryant
Clerk of the Court

EXHIBIT 1 Transaction # 8230693

EXHIBIT 1
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AFFIDAVIT OF SERVICE

STATE OF NEVADA )

COUNTY OF WASHOE ; .

I, Giulia Zunino, being first duly sworn, deposes and says: That Affiant is a
citizen of the United States, over eighteen years of age, employed by Elite
Investigations Northern Nevada, Nevada Private Investigator’s License Number
1447, and not a party to, nor interested in the proceeding in which this affidavit is
made. That Affiant received 1) Complaint; 2) Summons. On January 4, 2021, the
Affiant personally served the above-mentioned documents upon Sandra L. Sei at
85 Devere Way in Sparks, Nevada 89431, on behalf of Coulter Harsh Law,

located at 403 Hill Street Reno, Nevada 89501.

STATE OF NEVADA )
) ss
COUNTY OF WASHOE )

Signed and Sworn to before me on

MARISA ZUNINO
this 5 day of January 2021 by Giulia Zunino. ) stace o evesn
Y W Appt. No. 20-1699-02
. % | ws” My Appt. Expires Mar. 31, 2024
u CDVJ)_Q_ZLLM'LU

NOTARY PUBHE IN AND FOR SAID
COUNTY AND STATE

Updated 12/2011
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FILED
Electronically
CV20-02081
2021-01-05 11:44:51 AM
Jacqueline Bryant
Clerk of the Court
Brent H. Harsh, Esq. Transaction # 82306?3

State Bar No. 8814
COULTER HARSH LAW
403 Hill Street

Reno, NV 89501
(775)324-3380

Attorneys for Plaintiffs

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

DAVID CLEMENTS and SHEELA CASENO.: CV20-02081
CLEMENTS,
DEPT.NO.: 1

Plaintiffs,
V.

SANDRA L. SEI and DOES 1-10, inclusive,

Defendant.

PROOF OF SERVICE — SANDRA L. SEI

Plaintiffs, DAVID CLEMENTS and SHEELA CLEMENTS, by and through their
attorneys at COULTER HARSH LAW, hereby files proof of service of the Summons and
Complaint upon the Defendant, SANDRA L. SEI. See Exhibit 1.

AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding document, filed in the above
case number, DOES NOT contain the social security number of any person.

DATED: January 5, 2021 % o

Brent H. Harsh, Esq.
Attorney for Plaintiff
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List of Exhibits

Affidavit of Service- SANDRA L. SEI

Page 1

Harsh ROA 84




From: Werner Reed J (Claims Solutions and Analytics)

To: Kait Flocchini
Subject: FW: PAD018907997 Re: Clements, David/Sheela [CONFIDENTIAL] (Encrypted Delivery)
Date: Tuesday, July 27, 2021 10:19:38 AM
Attachments: image001.png
PLT.COMPLAINT-4891 pdf

From: Brent Harsh <brent@coulterharshlaw.com>

Sent: Thursday, January 7, 2021 11:26 AM

To: Baarson, Kat (Liability Claims) <Katherine.Baarson@thehartford.com>; Werner, Reed J (Claims Solutions and Analytics)
<Reed.Werner@thehartford.com>

Subject: PA0O018907997 Re: Clements, David/Sheela

For your records

Brent H. Harsh

Trial Attorney
COULTER HARSH LAW
403 Hill Street

Reno, Nevada 89501
Tel: 775-324-3380

Fax: 775-324-3381

L2]
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This communication, including attachments, is for the exclusive use of addressee and may contain proprietary, confidential
and/or privileged information. If you are not the intended recipient, any use, copying, disclosure, dissemination or distribution
is strictly prohibited. If you are not the intended recipient, please notify the sender immediately by return e-mail, delete this
communication and destroy all copies.
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Coulter Harsh Law
403 Hill Street
Reno, Nevada 89501
(775) 324-3380
FAX (775) 324-3381
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FILED
Electronically

1425 2020-15.25 384113 PM
BRENT HARSH, ESQ. Jacqueline Bryant
Coulter Harsh Law Clerk of the Court

State Bar No. 8814 Transaction # 8216587 : yvilor

403 Hill Street
Reno, NV 89501
(775)324-3380
Attorney for Plaintiff

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

X % X X X ¥k X

DAVID CLEMENTS, SHEELA CASE NO. CV20-02081
CLEMENTS, 1
DEPT. NO.
Plaintiffs,
VS.

SANDRA L. SEI and
DOES 1-10, Inclusive,

Defendants.

COMPLAINT

COME NOW, Plaintiffs, DAVID CLEMENTS and SHEELA CLEMENTS, by and
through their attorneys at COULTER HARSH LAW, and for their cause of action
against the Defendants above named, hereby complain and allege as follows:

1. Plaintiff DAVID CLEMENTS is and was at all times mentioned herein a
resident of the City of Sparks, County of Washoe, State of Nevada.

2. Plaintiff SHEELA CLEMENTS is and was at all times herein mentioned, a
resident of the City of Sparks, County of Washoe, State of Nevada.

3. Defendant SANDRA L. SEI is and was at all times herein mentioned, a
resident of the County of Washoe, State of Nevada.

4. That the true names and capacities of Defendants named herein as

DOES 1-10, inclusive, are unknown to Plaintiffs who, therefore, sue these Defendants

ia
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Coulter Harsh Law
403 Hill Street
Reno, Nevada 89501
(775) 324-3380
FAX (775) 324-3381
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by such fictitious names. Plaintiffs are informed and believe, and therefore allege,
that each of the Defendants designated as DOES are responsible in some manner for
the offense and happenings referred to in this action and proximately caused
damages to Plaintiffs as herein alleged. The legal responsibility of said DOES 1-10
arises out of, but is not limited to, their status as owners and their maintenance
and/or entrustment of the vehicle which Defendant SANDRA L. SEI was operating at
the time of the accident referred to in this Complaint, and/or their agency,
master/servant or joint venture relationship with Defendant SANDRA L. SEI.

Plaintiffs request leave of this Court to amend the Complaint to insert the true names
and capacities of said Defendants, when the same have been ascertained to join
such Defendants in this action and assert the appropriate charging allegations.

FIRST CLAIM OF ACTION
(Negligence)

5. Plaintiffs hereby incorporates paragraphs 1-4 of this Complaint as fully

set forth herein.

6. That on or about November 5, 2020, Defendants SANDRA L. SEI and
DOES 1-10, owned and operated a certain 2008 White Toyota Highlander, with a
Nevada license plate, in @ manner wherein they failed to exercise due care thereby
resulting in an impact with Plaintiff DAVID CLEMENTS.

7. That on or about November 5, 2020, Defendant SANDRA L. SEI,
operated the above-referenced vehicle in an unsafe and careless manner, when she
failed to yield the right of way to the Plaintiff, DAVID CLEMENTS, who was lawfully

crossing Pyramid Way in Sparks, Nevada, in a marked crosswalk.
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Coulter Harsh Law
403 Hill Street
Reno, Nevada 89501
(775) 324-3380
FAX (775) 324-3381
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8. The Defendant, SANDRA L. SEI, struck the Plaintiff DAVID CLEMENTS
with her vehicle while he was walking in a marked crosswalk, knocking him to the
ground and causing him serious physical injury.

9. The Defendant SANDRA L. SEI was driving the above-mentioned
vehicle with the permission, express or implied, or at the direction of the DOE
Defendants.

10.  The above said vehicle is governed by the laws and regulations of the
State of Nevada.

11.  The Defendant SANDRA L. SEI had a duty to follow the laws and
regulations of the State of Nevada, and failed to properly follow those laws and
regulations.

12.  Defendants were negligent in causing the collision.

13.  Defendants were negligent and were the proximate cause of the
collision referred above.

14.  As a direct and proximate result of Defendants’ negligence, Plaintiff
DAVID CLEMENTS was injured.

15.  That as a further proximate result of the aforementioned negligence,
Plaintiff DAVID CLEMENTS has been required to obtain the services of an attorney,
incurred costs and is entitled to recover interest.

16.  As a further and direct result of Defendants” wrongful and negligent
conduct, Plaintiff DAVID CLEMENTS has past and future special damages; past and
future general damages; suffered mental and emotional distress, aggravation and

worry, all to his substantial and additional damages in excess of $15,000.00.
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Coulter Harsh Law
403 Hill Street
Reno, Nevada 89501
(775) 324-3380
FAX (775) 324-3381
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SECOND CLAIM OF ACTION
(Negligence Per Se)

17.  Plaintiffs hereby incorporate paragraphs 1-16 of this Complaint as fully
set forth herein.

18.  Plaintiff DAVID CLEMENTS is informed and believes, and based
thereon, alleges that the Defendants, and each of them, owed Plaintiff DAVID
CLEMENTS the duties of care, as set forth above.

19.  Plaintiff DAVID CLEMENTS is informed and believes, and based
thereon, alleges that Defendants were subject to laws and regulations pertaining to
vehicle safety, including yielding to a pedestrian in a crosswalk, and further, that
such laws and regulations were intended to preserve life and prevent bodily injury to
persons traveling on public Nevada roadways by ensuring the laws and regulations
are adhered to while traveling on those public Nevada roadways.

20.  Plaintiff DAVID CLEMENTS is informed and believes and, based
thereon, alleges that he is a member of a class for whose benefit those laws and
safety regulations were passed.

21.  Plaintiff DAVID CLEMENTS is informed and believes and, based
thereon, alleges that Defendants violated one or more laws and regulations,
including but not limited to NRS 484B.283 and NRS 484B.653, and breached their
duties of care that were owed to the Plaintiff DAVID CLEMENTS, as set forth above.

22.  Plaintiff DAVID CLEMENTS is informed and believes and, based
thereon, alleges that the Plaintiff DAVID CLEMENTS suffered the same type of harm
that the laws and regulations were intended to prevent, resulting in, without
limitation, physical, emotional, and financial harm, as set forth above, from the

conduct of Defendants, which was a substantial factor in causing that harm.
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Coulter Harsh Law
403 Hill Street
Reno, Nevada 89501
(775) 324-3380
FAX (775) 324-3381
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23.  Defendants’ wrongful conduct as alleged herein, was malicious,
oppressive and fraudulent justifying an award of punitive damages against
Defendants.

24.  That as a further proximate result of the aforementioned negligence,
Plaintiff DAVID CLEMENTS has been required to obtain the services of an attorney,
incurred costs and is entitled to recover interest.

25.  As a further and direct result of Defendants’ intentional, wrongful and
negligent conduct, Plaintiff DAVID CLEMENTS has past and future special damages;
past and future general damages; suffered mental and emotional distress,
aggravation and worry, all to his substantial and additional damages in excess of

$15,000.00.

THIRD CLAIM OF ACTION
(Intentional Infliction of Emotional Distress)

26.  Plaintiffs hereby incorporate paragraphs 1-25 of this Complaint as fully
set forth herein.

27. Plaintiffs are informed and believe and, based thereon, allege that
Defendants, and each of them, acted with oppression, malice and/or conscious
disregard for the safety and well-being of the class of person the statutes and/or
regulations were designed to protect, including Plaintiff DAVID CLEMENTS.

28.  Plaintiffs are informed and believe and, based thereon, allege that
Defendants, and each of them, acted with conscious disregard for the laws and
regulations of the State of Nevada which govern vehicles and driving, and the failure
to properly adhere to the laws and regulations outlined above, caused the injuries

associated with the Plaintiff DAVID CLEMENTS and SHEELA CLEMENTS.
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Coulter Harsh Law
403 Hill Street
Reno, Nevada 89501
(775) 324-3380
FAX (775) 324-3381
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29. That as a further proximate result of the aforementioned conduct,
Plaintiffs have been required to obtain the services of an attorney, incurred costs and
is entitled to recover interest.

30. Defendants’ wrongful and negligent conduct as alleged herein, was
malicious, oppressive and fraudulent justifying an award of punitive damages against
Defendants.

31.  As a further and direct result of Defendants’ intentional and wrongful
conduct, Plaintiff DAVID CLEMENTS has past and future special damages; past and
future general damages; suffered mental and emotional distress, aggravation and
worry, all to his substantial and additional damages in excess of $15,000.00.

FOURTH CLAIM OF ACTION
(Gross Negligence)

32.  Plaintiffs hereby incorporates paragraphs 1-31 of this Complaint as fully

set forth herein.

33. Defendant SANDRA L. SEI owed Plaintiffs and all others, the duty to use
reasonable care under the circumstances to avoid injury to Plaintiffs and all others.

34. Defendant SANDRA L. SEI breached her duty of care to the Plaintiffs when
she failed to exercise even the slightest degree of care in operating her motor vehicle on
or about November 5, 2020, causing the accident and causing injury to Plaintiffs, DAVID
CLEMENTS and SHEELA CLEMENTS.

35. Defendant SANDRA L. SEI'S wanton and willful conduct as alleged
herein, was malicious, oppressive and fraudulent justifying an award of punitive
damages against Defendants.

36. Defendant SANDRA L. SEI was grossly negligent in causing the accident

and was the proximate cause of the accident referred to above.
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Coulter Harsh Law
403 Hill Street
Reno, Nevada §9501
(775) 324-3380
FAX (775) 324-3381
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37. As adirect and proximate result of Defendant SANDRA L. SEI'S gross
negligence, Plaintiffs were injured.

38. That as a further proximate result of the aforementioned impact,
Plaintiffs have each been required to obtain the services of an attorney, incurred
costs and are entitled to recover interest.

39.  As a further and direct result of Defendant’s intentional and wrongful
conduct, Plaintiffs have past and future special damages; past and future general
damages; suffered mental and emotional distress, aggravation and worry, all to their
substantial and additional damage in excess of $15,000.00.

FIFTH CLAIM OF ACTION
(Negligent Infliction of Emotional Distress)

40.  Plaintiffs hereby incorporate paragraphs 1-39 of this Complaint as fully
set forth herein.
41. Defendants’ negligence as alleged herein caused Plaintiffs DAVID

CLEMENTS and SHEELA CLEMENTS, each, to suffer emotional distress.

42.  Plaintiff SHEELA CLEMENTS is the wife of Plaintiff DAVID CLEMENTS.
43.  Plaintiff SHEELA CLEMENTS saw her husband, Plaintiff DAVID

CLEMENTS, in the crosswalk, sprawled on the ground, unable to move.

44.  As a result of seeing her husband, Plaintiff DAVID CLEMENTS, sprawled
on the ground, unable to move, Plaintiff SHEELA CLEMENTS, suffered a shock and a

direct emotional impact, causing her to sustain emotional injury.

45.  As a direct and proximate result of the Defendants” conduct Plaintiff
DAVID CLEMENTS and Plaintiff SHEELA CLEMENTS have each sustained emotional

injury and have been damaged in an amount to be proved at trial.
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Coulter Harsh Law
403 Hill Street
Reno, Nevada 89501
(775) 324-3380
FAX (775) 324-3381
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SIXTH CLAIM FOR RELIEF
(Loss of Consortium)

46.  Plaintiffs hereby incorporate paragraphs 1-45 of this Complaint herein
as though fully set forth herein.

47. At all times herein mentioned Plaintiff DAVID CLEMENTS was and is the
spouse of Plaintiff SHEELA CLEMENTS.

48.  Before being struck by the Defendant on 11/05/20, Plaintiff, DAVID
CLEMENTS was able to and did perform all the duties of a spouse, including assisting
in maintaining the home, providing love, companionship, affection, society, moral
support, conjugal relations and solace to Plaintiff, SHEELA CLEMENTS.

49. As a direct and proximate result of the negligence and/or conscious
disregard for the right and safety of others by Defendant, SANDRA L. SEI, Plaintiff
DAVID CLEMENTS’ ability to perform the duties of a spouse described above have
been impaired and Plaintiff SHEELA CLEMENTS has been damaged and is entitled to
past and future compensatory damages for such damages.

PRAYER FOR RELIEF

WHEREFORE, Plaintiffs DAVID CLEMENTS and SHEELA CLEMENTS, while
expressly reserving their right to amend this Complaint at the time of trial of this
action herein to include all items of damage not yet ascertained, requests judgment
against Defendants, and each of them, as follows:

1. For past and future general damages in a just and reasonable amount
in excess of $15,000, each;

2. For past and future special damages, each, according to proof;

3. For attorney’s fees, prejudgment interest, court and other costs and

disbursements incurred, and to be incurred in connection with this action;
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4. For punitive damages;
5. For such other and further relief as this Court may deem just and

proper.

AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding document, filed in the
above case number, DOES NOT contain the social security number of any person.

DATED this 2" _ day of December, 2020.

BRENT HARSH, ESQ. )
Coulter Harsh Law

403 Hill Street

Reno, Nevada 89509

(775) 324-3380

Attorney for Plaintiff
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FILED

AUG 31 2
STAT A
Case No: OBC21-0067 BY AP
OFFICE OF BAR COUNSEL
STATE BAR OF NEVADA

NORTHERN NEVADA DISCIPLINARY BOARD

STATE BAR OF NEVADA,

Complainant,

Vs. NOTICE OF HEARING

BRENT HARSH, ESQ.,
BAR NO. 8814

S e N N N N S S SN

Respondent.

TO: Brent Harsh, Esq.
¢/o Christian Moore, Esq.
Lemons, Grundy & Eisenberg
6005 Plumas Street, Third Floor
Reno, Nevada 89519

PLEASE TAKE NOTICE that the formal hearing in the above-entitled action is
scheduled for Wednesday, September 29, 2021, beginning at the hour of 9:00
a.m. The hearing will be conducted via Zoom (meeting # 85020672451). You are entitled

to be represented by counsel, to cross-examine witnesses, and to present evidence.

DATED this 318t day of August 2021. STATE BAR OF NEVADA
DANIEL M. HOOGE, Bar Counsel

T

R. Kait Flocchini, Assistant Bar Counsel
Nevada Bar No. 9861

9456 Double R Boulevard

Reno, Nevada 89521

(775) 329-4100
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FILED

AUG 3 12021

Case No: OBC21-0067

STAT
BY v

OFFICE OF BAR COUNSEL

STATE BAR OF NEVADA

NORTHERN NEVADA DISCIPLINARY BOARD

STATE BAR OF NEVADA, )
)
Complainant, )
VS. ) STATE BAR OF NEVADA’S

) FINAL DISCLOSURES
BRENT HARSH, ESQ., )
BAR NO. 8814 )
)
Respondent. )

PLEASE TAKE NOTICE that the following is a list of witnesses and a summary of
evidence which may be offered against Respondent at the time of the Formal Hearing, in
the above-entitled complaint.

A. Documentary Evidence
1 Any and all documentation contained in the State Bar of Nevada’s Initial
Disclosure of Documents and Witnesses and filed July 27, 2021, and the State Bar of
Nevada’s First Supplemental Disclosure of Documents filed on August 23, 2021, as well

as Respondent’s Disclosures served August 6, 2021.

/17
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B. Witnesses and Brief Statement of Facts

1. Respondent Brent Harsh, Esq. may offer testimony regarding his
representation of David and Sheela Clements and communication with attorney Reed
Werner and Werner’s client Sandra Sei related thereto.

2, Grievant Reed Werner, Esq., may offer testimony about his representation of
Sandra Sei, and/or her insurance provider The Hartford, related to the David and Sheela
Clements matter. Mr. Werner’s contact information is:

The Law Office of Eric R. Larsen

9275 W. Russell Road, Suite 205

Las Vegas, NV 89148

(702) 387-8080

Reed.Werner@thehartford.com

3. Christopher Turtzo, Esq., may offer testimony about his representation of Sandra
Sei, and/or her insurance provider The Hartford, related to the David and Sheela Clements
matter. Mr. Turtzo’s contact information is:

Morris, Sullivan and Lemkul, LLP.

3960 Howard Hughes Parkway, Suite 420

Las Vegas, NV 89169

(702) 405-8100

turtzo@morrissullivanlaw.com

4. Katherine Baarson may offer testimony regarding her communications with Mr.
Harsh, Mr. Werner and Ms. Sei. Ms. Baarson’s contact information is:

The Hartford Insurance Group

P.O. Box 14265

Lexington, KY 40512-4264

(460) 629-9051
katherine.Baarson@thehartford.com

/1]
/1]
/1]
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5. A custodian of records from the Office of Bar Counsel may be called to testify about

Respondent’s licensure and discipline history with the State Bar of Nevada.

Dated this 31st day of August 2021.

STATE BAR OF NEVADA
DANIEL M. HOOGE, BAR COUNSEL

Rt

R. Kait Flocchini, Assistant Bar Counsel
Nevada Bar No. 9861

9456 Double R Blvd., Ste. B

Reno, NV 89521

(775) 329-4100

CERTIFICATE OF SERVICE BY MAIL

The undersigned hereby certifies that a true and correct copy of the foregoing Notice
of Hearing; State Bar of Nevada’s Final Disclosures was served by regular and
certified first-class mail upon:

Brent D. Harsh, Esq.

c¢/o Christian Moore, Esq.
Lemons Grundy & Eisenberg
6005 Plumas Street, Third Floor
Reno, NV 89519

Dated this 3! day of August 2021.

L awa Ptz

Laura Peters, an employee of
the State Bar of Nevada
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LEMONS, GRUNDY

& EISENBERG

A PROFE SSTONAL CORPORATION

6005 PLUMAS STREET
THIRD FLOOR
RENO, NV 89519-6089
(775) 786-6868

Christian L. Moore, Esq., SBN #3777
Todd R. Alexander, Esq., SBN #10846
Lemons, Grundy & Eisenberg

6005 Plumas Street, Third Floor

Reno, NV 89519

Telephone: (775) 786-6868

Fax: (775) 786-9716

cilm@lge.net; tra@lge.net

Attorneys for Respondent

STATE BAR OF NEVADA
NORTHERN NEVADA DISCIPLINARY BOARD

STATE BAR OF NEVADA
Complainant, CASE NO.: OBC21-0067
Vs. RESPONDENT’S REPLY IN SUPPORT
OF MOTION FOR SUMMARY
BRENT HARSH, ESQ., JUDGMENT
BAR NO. 8814,
Respondent.

Respondent, BRENT HARSH, ESQ. (“Harsh”), hereby replies in support of his motion
for summary judgment of the Complaint filed against him in this disciplinary proceeding. This
reply brief is made and based on the following memorandum of points and authorities and any
further information this Disciplinary Board deems it appropriate to consider.

MEMORANDUM OF POINTS AND AUTHORITIES
L. INTRODUCTION

The premise underlying Harsh’s motion is that, to prevail in this State Bar of Nevada

(SBN) disciplinary proceeding, SBN must prove by clear and convincing evidence that Harsh

knew Sandra Sei was represented by The Hartford attorney Reed Werner in an underlying
personal injury case. SBN cannot meet this burden as a matter of law because the evidence
demonstrates that Harsh was given every indication that Werner represented The Hartford in an

insurance coverage analysis arising out of  the same case. As such, Harsh reasonably
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believed Werner could not have legally or ethically also represent Sei. In short, Harsh did not
know Sei was represented by counsel in the personal injury litigation. To the contrary, he had
been given every reason to believe otherwise.

In response to Harsh’s motion, SBN argues that Harsh had only formed “assumptions”
and beliefs about Werner’s handling of the coverage issue—assumptions and beliefs that SBN
now contends were inaccurate. This misses the point of Harsh’s motion. It does not matter
whether Harsh’s assumptions and beliefs ultimately turned out to be incorrect. What matters is
whether those assumptions and beliefs were reasonably formed based on the information Harsh
was provided.

Interestingly and tellingly, SBN completely ignores the clear and convincing evidence
standard, and that it is SBN’s burden to prove SBN’s allegations by that standard. SBN’s
opposition offers no evidence of Harsh’s knowledge. Instead, the opposition attempts to
improperly shift the burden of proof, arguing that Harsh must present “personal explanations”
of the facts that caused him to form his beliefs.

The question is not whether Reed Werner actually represented The Hartford or Ms. Sei.
The question is whether it was reasonable for Brent Harsh to have believed Werner represented
The Hartford, and not Ms. Sei, based on an objective review of the evidence, viewed through the
prism of the substantive evidentiary burden. Stated differently, the question is whether SBN has
presented clear and convincing evidence that Harsh knew Werner represented Sei, despite all the
evidence giving Harsh every reason to believe otherwise. SBN has fallen far short of meeting
that evidentiary burden.

II. THE SUBSTANTIVE EVIDENTIARY BURDEN CANNOT BE IGNORED

SBN’s opposition completely ignores the applicable evidentiary standard in this

proceeding. On summary judgment, the evidence must be viewed through the prism of the

substantive evidentiary burden. Fergason v. LVMPD, 131 Nev. 939, 944, 364 P.3d 592, 595

(2015). The substantive evidentiary burden is important in this case because “[iln bar

disciplinary matters, a higher degree of proof is required than in ordinary civil proceedings.

Clear and convincing evidence must support any findings of misconduct.” In re Discipline of
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1 || Drakulich, 111 Nev. 1556, 1566, 908 P.2d 709, 715 (1995) (emphasis added). “Clear and
2 || convincing evidence” is defined as “evidence [which] must be so clear as to leave no substantial
3 ||doubt.” Id.
4 III. LEGAL ARGUMENT
5 SBN’s Complaint alleges a violation of Rule 4.2 of the Nevada Rules of Professional
6 || Conduct. NRPC 4.2 states as follows:
7 In representing a client, a lawyer shall not communicate about the subject of the
8 representation with a person the lawyer knows to be represented by another
lawyer in the matter, unless the lawyer has the consent of the other lawyer or is
9 authorized to do so by law or a court order.
10 |[NRPC 4.2 (emphasis added). The Rule requires the element of knowledge on the part of the
I | accused lawyer. Thus, to withstand summary judgment, SBN must present clear and convincing
12 1l evidence that Harsh knew Werner represented Sei in the personal injury litigation. This is a very
13 demanding burden, and one of which SBN has fallen drastically short.
14 SBN’s opposition hinges almost entirely on one subject heading in Reed Werner’s
I5 || December 18, 2020 letter, which read “Our Client: Sandra Sei.” SBN implies that the subject
16 heading in that one letter constitutes clear and convincing evidence of Harsh’s knowledge, never
17 || mind that it is taken completely out of the context of what had already taken place between Harsh
18 || and The Hartford representative Katherine Baarson.
19 SBN would have this Board forget that Harsh had already been dealing with Baarson,
20 || and that Baarson had already determined that The Hartford was willing to pay its insured’s
21 single, per-person policy limit of $100,000 to settle David Clements’ bodily injury claims. SBN
22 | also disregards the fact that the only remaining dispute in the case was a coverage decision of
23 || whether an additional per-person limit was available to cover Sheela Clements’ NIED claim. As
24 |0 whether there was an additional per-person policy limit available, Baarson informed Harsh
25 || that the question was being referred to “our legal.” SBN does not even attempt to dispute Harsh’s
26 Declaration, in which he declares under penalty of perjury that Baarson affirmatively told him
27 || that attorney Reed Werner was handling the coverage issue. As stated in Harsh’s motion, based
LEMONS,GRUNOng on this evidence alone, it was reasonable for Harsh to believe from the outset that Werner
arroscsbomA ConpomTon
O ROFIGOR -3-
R Harsh ROA 115




I || represented The Hartford and could not, therefore, also represent Ms. Sei.
2 Further, Harsh clarified in his Declaration that he does not recall reading the heading of
3 || Werner’s letter containing the words “Our client,” as he was already familiar with the subject
4 || matter of the letter and believes he skipped over the subject heading. SBN presents no evidence
S || to dispute Harsh’s Declaration.
6 SBN’s list of “undisputed material facts” contains even further support for Harsh’s
7 || reasonable belief that Werner was The Hartford’s coverage counsel. Undisputed material fact
8 || No. 14 is that “No other counsel contacted Respondent on Sei’s behalf between December 22,
9 |{2020 and January 4, 2021.” In other words, at the time when Harsh was expecting to hear from
10 || The Hartford’s legal department regarding the coverage dispute, Werner is the only attorney
11 || from The Hartford who reached out to Harsh.
12 SBN contends that it is “undisputed that Werner never stated to Respondent that he was
13 || engaging in a coverage analysis.” (Opposition, p. 5, lines 2-3). It is equally undisputed that,
14 || aside from a single subject heading, none of Werner’s emails or letters to Respondent specifically
15 ||stated that he or his firm represented Sandra Sei. Although it is common and even customary
16 || that an attorney’s initial letter to opposing counsel will state something along the line of “This
17 ||law firm has been engaged to represent ...,” Werner never made that clarifying statement.
18 Instead of clarifying his role in more than just a subject heading in a letter, Werner held
19 || himself out as one of the “Employees of a Subsidiary of The Hartford Financial Services Group.”
20 ||Making it even more evident that he was engaging in a coverage analysis, all of Werner’s
21 || requests for information from Harsh appeared to be geared toward determining whether Sheela
22 || Clements had suffered anything that could be considered a separate “bodily injury,” so as to
23 || trigger the separate per-person limit of Sei’s Hartford insurance policy. SBN now contends that
24 || there is a “lack of the term ‘coverage’ or ‘opinion’ in any of the email communication,” as though
25 || an attorney must use those specific words if he or she is engaged to conduct a coverage analysis.
26 || Rather than presenting clear and convincing evidence, SBN appears to be grasping for subtleties
27 || that have absolutely no import.
28 ([/1/
L EISENBERG
4
RENO, NV 89519-6066
(775 766.0868 Harsh ROA 116
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Indeed, SBN is silent on the fundamental fact that Baarson, as she specifically disagreed
with Harsh’s coverage position, had sent an email on November 11, 2020, stating that she “will
check with our legal.” (Exhibit 2, SBN 30). This was followed by the uncontradicted fact, as
noted on page 3 of Respondent’s motion, that on December 21, 2020, Baarson informed Harsh
by telephone that attorney Werner was dealing with the insurance overage issue on behalf of The
Hartford. (Exhibit 4, para. 7).

Based on Baarson’s affirmative statement that Werner was engaged to handle the
coverage dispute, and then all of Werner’s actions that bolstered that statement, Harsh was
always under the impression that Werner represented The Hartford, not Sandra Sei. It was
reasonable for Harsh to have formed this belief, and there is no evidence that Harsh had not, in
fact, formed this belief.

The only other “evidence” on which SBN hinges its argument is that Harsh continued to
copy Baarson on his email communications with Werner. Once again, the import of this
purported evidence is favorable to Respondent when one realizes that Respondent would of
course continue to communicate with the claims professional handling the liability claim after
the coverage portion of the claim was handed off to Werner who Respondent was told would be
coverage counsel. Further, both Harsh and Werner continued to copy Baarson on their
communications to each other without any objection from Werner. It is even possible that both
attorneys, when responding to each other, simply hit “reply all.”

Werner’s December 1, 2020, letter to Sei, attached as Exhibit B to SBN’s opposition, is
his initial letter sent only to Sei (not Harsh) stating that his office had been engaged in the matter.
This letter has no bearing on this proceeding whatsoever because it is not addressed to Harsh
who, until SBN filed its opposition to the instant motion, was never informed of the letter.
Moreover, the notion that Werner was hired to defend Sei in the underlying lawsuit is belied by
the fact that, less than two months after Werner’s letter, an entirely different law firm appeared
and answered the complaint on Sei’s behalf. Finally, as discussed in Respondent’s motion, Sei
later testified that she had never even heard of Reed Werner.
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1 IV. CONCLUSION
2 SBN has failed to present clear and convincing evidence that Harsh knew Sandra Sei was
3 || represented by Werner. To the contrary, the evidence demonstrates that Harsh reasonably and
4 ||in fact believed Werner was The Hartford’s coverage counsel. The evidence contradicts the
5 || notion that Harsh knew Werner represented Sei, and, as such, causes SBN to fall far short of the
6 ||required clear and convincing proof SBN needs to provide to withstand summary judgment.
7 Based on all the evidence, SBN has not, as a matter of law, met its burden to withstand
8 || summary judgment in this case. It is respectfully requested that summary judgment be entered
9 |{in favor of attorney Brent Harsh.

10 DATED this 3rd day of September 2021.

1 LEMONS, GRUNDY & EISENBERG

12

L}/
13 By: i e~
CHRISTIAN L.. MOORE, ESQ. (SBN # 3777)
14 TODD R. AKEXANDER, ESQ. (SBN #10846)
15 6005 Plumas St., Third Floor
Reno, Nevada 89519

16 Attorneys for Respondent

17

18

19

20

21

22

23

24

25

26

27

28
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1 CERTIFICATE OF SERVICE
2 I certify that I am an employee of LEMONS, GRUNDY & EISENBERG, 6005 Plumas
3 Street, Third Floor, Reno, Nevada 89519; over the age of 18 years, and not a party to the within
4 action; that on September 3, 2021, I served a copy of the foregoing RESPONDENT’S REPLY
> IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT, via Electronic Filing to the
6 following recipients:
7
laurap@nvbar.org
8
R. Kait Flocchini, Assistant Bar Counsel, SBN #9861
9 9456 Double R Boulevard
Reno, Nevada 89521
10 kaitf@nvbar.org
11 Eric Stovall, Esq., Hearing Chair, SBN #3167
200 Ridge St. Ste. 222
12 Reno, NV 89501
eric@ericstovalllaw.com
13 Diane@ericstovalllaw.com
14
15 Kool
16 Sierra Sage, Assistant tdl
Christian L. Moore, Esq.
17
18
19
20
21
22
23
24
25
26
27
28
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ERIC A. STOVALL, LTD 25

--Attorney at Law--

200 Ridge Street, Ste. 222
Reno, Nevada 89501

(775) 337-1444
Fax (775) 337-1442
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ERIC A. STOVALL, LTD SEP 07 zmm
. B ; \
Eric A. Stovall, Esq. STATE BA NEVADA
Nevada Bar #3167 ~
200 Ridge Street, Suite 222 BY/r L]
Reno, Nevada 89501 OFFICE OF BAR COUNSEL
Telephone: (775) 337-1444
Arbitrator

STATE BAR OF NEVADA
NORTHERN NEVADA DISCIPLINARY BOARD

* %k

STATE BAR OF NEVADA
CASE NO.: OBC21-0067

Complainant,
vs.

BRENT HARSH, ESQ.,
BAR NO. 8814

Respondent.

/

ORDER DENYING MOTION FOR SUMMARY JUDGEMENT

The Motion for Summary Judgment and Reply filed by the
Respondent, Brent Harsh, along with the Opposition filed by the
State Bar of Nevada have come on regularly to the Chair of the
Northern Nevada Disciplinary Board for decision.

The gravamen of the complaint brought against Respondent is
his alleged violation of Nevada Rules of Professional Conduct when
he directly contacted an adverse party who was represented by
counsel. NRPC 4.2 provides:

Rule 4.2 Communication With Person Represented by

Counsel. In representing a client, a lawyer shall not

communicate about the subject of the representation with

a person the lawyer knows to be represented by another

lawyer in the matter, unless the lawyer has the consent

of the other lawyer or is authorized to do so by law or
a court order.

Docket 83834 DddansintRRQA -32609
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--Attorney at Law--

200 Ridge Street, Ste 222 26
Reno, Nevada 89501

(775) 337-1444
Fax (775) 337-1442 27
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Respondent maintains that the State Bar of Nevada must prove
by clear and convincing evidence that he had actual knowledge that
the party he contacted was indeed represented by counsel in order
find him in wviolation of NRPC 4.2. Despite having received a
letter from the attorney of the represented person indicating said
representation, Respondent claims that he overlooked that part of
the letter. Therefore, since he did not read it, Harsh insists
that he did not have actual knowledge of the representation which
requires the granting of Summary Judgment in his favor.

Selective reading of a letter from an attorney, especially
the part that states who that attorney is representing, does not
create a shield which allows the other attorney to freely contact
the represented party. Indeed, notations on NRPC 4.2 provide that
“an attorney who innocently, mistakenly or negligently conducts ex
parte communications with a party represented by counsel will
still violate the former S.C.R. 182 (cf. RPC 4.2). Breach of the
rule does not have to be intentional to be the subject of
disciplinary action. Neither negligence nor ignorance of the
former S.C.R. 182 (cf. RPC 4.2) justifies communication with the
adverse party represented by counsel. (N.B., case decided before
the provisions of the former S.C.R. 150 to 203.5, inclusive, were
repealed and reorganized effective May 1, 2006, as RPC 1.0 to 8.5,
inclusive.) Faison v. Thornton, 863 F. Supp. 1204 (D. Nev. 1993).”
/]

/17
/17
/17
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1 Accordingly, Respondent’s Motion for Summary Judgment is

2 denied.
DATED this 7th day of September, 2021

)

2 /(%/

By A

5 Eric A. Stovall, Esqg.
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--Attorney at Law--

200 Ridge Street, Ste 222 26
Reno, Nevada 89501

(775) 337-1444
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that I am an employee of
ERIC A. STOVALL, LTD., and that on the 7th September, 2021, I am
serving the foregoing document(s) on the party(s) set forth
below by Electronic Filing addressed as follows:
R. Kait Flocchini, Assistant Bar Counsel
9456 Double R Boulevard

Reno, NV 89521
kaitf@nvbar.org

Brent Harsh, Esqg.

C/o Christian L. Moore, Esq.
6005 Plumas Street, Third Floor
Reno, NV 89519

clm@lge.net

Affirmation-Pursuant to NRS 239B.030
The undersigned does hereby affirm that the preceding
document does not contain the social security number of any
person.

/s/Diane Davis
Diane Davis
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Case Nos.: OBC21-0067

STATE BAR OF NEVADA

NORTHERN NEVADA DISCIPLINARY BOARD

STATE BAR OF NEVADA, )
)
Complainant, )
VS. ) ORDER AFTER

) PRE-HEARING CONFERENCE
BRENT HARSH, ESQ., )
BAR NO. 8814 )
)
Respondent. )
)

Pursuant to Rule 23 of the Disciplinary Rules of Procedure, the Hearing Panel Chair Eric
Stovall, Esq., met via simultaneous audio/visual transmission (Zoom) with Kait Flocchini, Esq.,
Assistant Bar Counsel, on behalf of the State Bar of Nevada, and Christian Moore, Esq. of Lemons
Grundy and Eisenberg, on behalf of Respondent Brent Harsh, Esq. (“Respondent”), on September 9,
2021 at 9:00 a.m. and to conduct the Pre-hearing Conference in this matter. Exhibits, potential
witnesses, and issuance of trial subpoenas were addressed.

DETAILS OF PRE-HEARING CONFERENCE

Based on oral representations and arguments made during the Pre-hearing conference, the
following was decided:

1. By stipulation, the State Bar’s exhibits 1-3 and 5-11 are admitted and may be

distributed to the Panel prior to the hearing.
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2. Respondent’s objections of relevancy and foundation to State Bar exhibit 4 is
OVERRULED. State Bar exhibit 4 is admitted and may be distributed to the Panel prior to the hearing.

3. By stipulation, Respondent’s exhibits B, D-J, L-M, and O are admitted and may be
distributed to the Panel prior to the hearing. Respondent reserved exhibits L and M from distribution.

4. The State Bar’s objections of relevancy to Respondent’s exhibits A, C, and K are
OVERRULED. Respondent’s exhibits A, C, and K are admitted and may be distributed to the Panel
prior to the hearing.

5. The State Bar’s objection of hearsay without any exception to Respondent’s exhibit N
(the transcript of Ms. Sei’s May 20, 2021 deposition testimony) is SUSTAINED without prejudice.
Respondent may seek admission of Exhibit N during the hearing if Ms. Sei is unavailable to testify or
for impeachment purposes.

6. The parties stipulate that the Nevada Supreme Court’s holdings in Hansen mean that,
outside of issuance of a reservation of rights letter, an attorney retained by an insurer to opine on
whether an insurer is obligated to provide insurance coverage for its insured on a particular claim is
ethically prohibited from also representing the insured for a related matter due to a conflict of interest
that would exist between the attorney’s clients if there was such dual representation.

7. Based on the parties’ above stipulation, the State Bar’s request to exclude Scott
Glogovac, Esq. from testifying in the Formal Hearing as an expert is GRANTED. Respondent is
permitted to make a proffer of proof to the Panel Chair prior to the hearing in order to preserve the
record.

8. The State Bar requested to exclude Karl Smith, Esq. from testifying in the Formal
Hearing (i) as an expert because it would not be relevant to the proceeding based on the finite nature
of the alleged misconduct and (ii) as a percipient witness because such testimony would be cumulative
to testimony offered by Respondent. The State Bar’s request is GRANTED. Respondent is permitted

to make a proffer of proof to the Panel Chair prior to the hearing in order to preserve the record.
2
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0. Respondent notified the Panel Chair and the State Bar of the recent receipt of redacted
documents from The Hartford pertaining to the underlying matter, in which the circumstances
surrounding grievant attorney Reed Werner’s reported engagement to represent Ms. Sei may be
discussed. The Panel Chair instructed Respondent to follow up with serving document subpoenas on
The Hartford representatives.

10. The State Bar objected to Respondent’s subpoena duces tecum to Christopher Turtzo,
Esq. requesting unredacted copies of documents identified as SS000091-SS000092 in the underlying
matter as unduly burdensome. Respondent argued that the redacted information is likely related to
which attorney was retained by The Hartford and the purpose for the retainer, and therefore, is relevant
to this matter. The State Bar’s objection is OVERRULED.

11. The Panel Chair and State Bar agree that Respondent can proceed with serving
subpoenas for disclosed witnesses to testify at the hearing in this matter.

Good cause appearing, IT IS SO ORDERED.

Dated this i day of September, 2021.

NORTHERN NEVADA DISCIPLINARY BOARD

By:

Eric Stovall, Esq.
Hearing Panel Chair
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APROFESSIONAL CORPORATION

6005 PLUMAS STREET
THIRD FLOOR
RENO, NV 88519-6069
(775) 786-6888

Christian L. Moore, Esq., SBN #3777
Todd R. Alexander, Esq., SBN #10846
Lemons, Grundy & Eisenberg

6005 Plumas Street, Third Floor 'ADA
Reno, NV 89519 Ff h/
Telephone: (775) 786-6868 OFFICFE OF
Fax: (775) 786-9716 BAR COUNSEL
clm@lge.net; tra@lge.net
Attorneys for Respondent
STATE BAR OF NEVADA
NORTHERN NEVADA DISCIPLINARY BOARD
STATE BAR OF NEVADA
Complainant, CASE NO.: 0OBC21-0067
Vs, RESPONDENT’S TRIAL BRIEF;

DRP 24
BRENT HARSH, ESQ.,
BAR NO. 8814,

Respondent.

Respondent, BRENT HARSH, ESQ., hereby provides his Trial Brief as permitted by
DRP 24,
L. STATEMENT OF FACTS

Respondent Bent Harsh, an attorney who has been admitted to practice law in Nevada
since October 4, 2001, with no prior incidents of discipline, represents in the underlying matter
David Clements and Sheela Clements to recover damages they incurred when Sandra Sei
negligently drove her vehicle into a crosswalk occupied by David Clements who is now
paralyzed. (Traffic Accident Report, Exhibit C.) Representing his clients whose damages clearly
exceed the appliable liability insurance policy limits available from Ms. Sei’s insurer The
Hartford, Mr. Harsh offered in November 2020 that The Hartford pay its applicable policy limits
of $200,000 for all claims presented in exchange for a release of all claims against its insured

Ms. Sei. (Exhibit 3.)
-1 -
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1 Instead of agreeing to resolve this case for a sum that would clearly protect its insured
2 || Ms. Sei from excess exposure, The Hartford contended that its applicable policy limit was only
3 {|$100,000 based on The Hartford failing to appreciate that the claim of Sheela Clements was not
4 ||a claim derived from David Clements’ bodily injury. (Exhibit D.) Mr. Harsh contradicted The
5 || Hartford’s coverage position by pointing out that Sheela Clements’ claim is a separate claim for
6 || Negligent Infliction of Emotional Distress. Rather than disputing the value of Ms. Clements’
7 || claim, The Hartford focus remained on its contention that only one $100,000 policy limit applied.
8 The Hartford representative Katherine Baarson, after voicing her disagreement with Mr.
9 || Harsh’s coverage position, stated she “will check with our legal,” and informed Mr. Harsh that
10 || this coverage matter was referred to The Hartford in-house attorney Reed Werner. (Exhibit D
11 || and testimony of Brent Harsh.) Mr, Werner’s written communications identify him as a Senior
12 || Staff Attorney with the “Law Offices of Eric Larsen, Employees of a Subsidiary of The Hartford
13 ||Financial Services Group.” (Exhibit 9.) During subsequen’t communications with Mr. Werner
14 ||in December 2020, it was obvious to Mr. Harsh that (1) Mr. Werner was still reporting to Ms.
15 || Baarson who was the claims professional handling the coverage issue rather than a separate
16 || claims professional engaged to defend the insured Ms. Sei, and (2) Mr. Werner was asking
17 || questions pertaining to insurance coverage because Mr. Werner’s requests for information were
18 || geared toward determining whether Sheela Clements had suffered anything that could be
19 || considered a separate “bodily injury,” so as to trigger the separate per-person limit of Ms. Sei’s
20 || Hartford insurance policy. (Exhibits 7, 8, 9, and O.) Mr. Harsh even referred to Ms. Sei as “my
21 ||insured” and never told Mr, Harsh in any phone conversation or in any email conversation that
22 || Ms. Sei was his client. (Exhibits 7, 8, 9, and O.) Mr. Harsh did not notice that in a single form
23 || letter dated December 18, 2021, there was a single line in the subject heading that reads “Our
24 || Client: Sandra Sei.” (Exhibit 5.)
25 Instead, Mr. Harsh knew that if Mr. Werner was advising The Hartford, and specifically
26 || Ms. Baarson, on coverage issues, Mr, Werner was ethically prohibited from representing at the
27 ||same time Ms. Sei. Indeed, Mr. Harsh had previously asked Ms. Baarson to identify for him Ms.
_ 28 ||Sei’s personal counsel, if any. (Exhibit 3.) With no attorney having been identified as
T ROFIGOR -2-
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1 ||representing Ms. Sei, Mr. Harsh accompanied his client’s summons and complaint that was
2 || served on Ms. Sei in January 2021 with a letter informing Ms. Sei of his prior offer to settle for
3 || policy limits and recommending that she seek personal counsel who “specialize in protecting
4 || parties whose interests might be averse to their insurance carriers” and asking that Ms. Sei follow
5 || up with her insurer The Hartford. (Exhibit 10.)
6 Upon receipt, Ms. Sei first sent the summons and complaint with Mr. Harsh’s letter to
7 || The Hartford’s Ms. Baarson. Once Mr. Werner was informed of Mr. Harsh’s letter, nobody
8 || contacted Mr. Harsh to tell him or in any way clarify that Mr. Werner was representing Ms. Sei.
9 || Instead, the information Mr. Harsh received that caused him to know who was representing Ms.
10 || Sei was when attorneys Will Lemkul and Christopher Turtzo of Morris, Sullivan & Lemkul, LLP
11 || (not attorney Reed Werner) appeared and answered the Complaint on behalf of Sandra Sei on
12 || January 26, 2021. (Exhibit K.) Upon being informed who was representing Ms. Sei, Mr. Harsh
13 || made no further effort to directly contact Ms. Sei.
14 Unknown to Mr, Harsh at the time, Mr. Werner filed on January 14, 2021, a grievance
15 |{with the State Bar of Nevada accusing Mr. Harsh of violating Rule of Professional Conduct 8.4
16 || (Misconduct). Mr. Harsh has not been charged with violating Rule 8.4. Instead, he has been
17 || charged by the State Bar of violating Rule of Professional Conduct 4.2. (Communication with
18 || Person Represented by Counsel.)
19 To be clear, there is no evidence that Ms. Sei was in any way harmed by Mr. Harsh’s
20 ||letter recommending that she seek the advice of independent counsel on coverage issues. Further,
21 || Mr. Harsh obtained no information from Ms. Sei because of the letter he sent to her. In contrast,
22 || Mr. Harsh’s clients are harmed if a potential source of obtaining payment for their damages is
23 ||ignored. As such, not knowing that Ms. Sei was supposedly represented by an attorney, Mr.
24 || Harsh diligently sought to encourage Ms. Sei to find additional insurance coverage. As discussed
25 ||in further detail below, Mr. Harsh has not violated Rule of Professional Conduct 4.2 by his
26 || sending the single letter to Ms. Sei on a coverage issue because he in fact did not know at the
27 || time that she was purportedly represented by an attorney for her defense.
28 ||/11
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1 1. ISSUES OF LAW APPLIED TO THE FACTS
2 The substantive evidentiary burden is important in this case because “[i]n bar disciplinary
3 || matters, a higher degree of proof is required than in ordinary civil proceedings. Clear and
4 || convincing evidence must support any findings of misconduct.” In re Discipline of Drakulich,
5 || 111 Nev. 1556, 1566, 908 P.2d 709, 715 (1995) (emphasis added). “Clear and convincing
6 || evidence” is defined as “evidence [which] must be so clear as to leave no substantial doubt.” /d.
7 The Nevada State Bar’s Complaint alleges a violation of Rule 4.2 of the Nevada Rules
8 || of Professional Conduct. NRPC 4.2 states as follows:
9 In representing a client, a lawyer shall not communicate about the subject of the
10 representation with a person the lawyer knows to be represented by another
lawyer in the matter, unless the lawyer has the consent of the other lawyer or is
1 authorized to do so by law or a court order. (Emphasis added.)
12 The Rule requires the element of knowledge on the part of the accused lawyer. Thus,
I3 || Mr. Harsh can only be found to have violated NRPC 4.2 if there is clear and convincing evidence,
14 which is evidence so clear as to leave no substantial doubt, of Mr. Harsh’s state of mind—that
15 I Mr, Harsh knew Mr. Werner represented Ms. Sei.
16 This necessary element of actual knowledge is clearly stated in the plain language of the
17 1| rule. Moreover, the American Bar Association comment number 8 on Model Rule of
18 || professional Conduct 4.2, on which the NRPC 4.2 is based and contains the exact same language,
19 lnotes: “The prohibition on communications with a represented person only applies in
20 || circumstances where the lawyer knows that the person is in fact represented in the matter to be
21 || discussed. This means that the lawyer has actual knowledge of the fact of the representation; but
22 | such actual knowledge may be inferred from the circumstances. See Rule 1.0(f).” Turning to
23 || Rule 1.0(f), the identical language in both the Nevada Rules of Professional Conduct 1.0(f) as
24 || well as the American Bar Association Model Rule 1.0(f) states: “"Knowingly," "known," or
25 || "knows" denotes actual knowledge of the fact in question. A person's knowledge may be inferred
26 || from circumstances.”
27 The evidence demonstrates that Mr. Harsh did not know that Mr. Werner represented
LEMONS. GRUNDY28 Ms. Sei. Indeed, when the context is understood, it makes perfect sense that Mr. Harsh believed
AeronesouAL ComtomsTn
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1 ||that Mr. Werner was ethically prohibited from representing Ms. Sei. The parties have stipulated
2 ||that “the Nevada Supreme Court’s holdings in Hansen mean that, outside of issuance of a
3 || reservation of rights letter, an attorney retained by an insurer to opine on whether an insurer is
4 ||obligated to provide insurance coverage for its insured on a particular claim is ethically
5 || prohibited from also representing the insured for a related matter due to a conflict of interest that
6 || would exist between the attorney’s clients if there was such dual representation.” (Order after
7 || Pre-Hearing Conference, § 6. See also State Farm Mutual Automobile Insurance Company v.
8 || Hansen, 131 Nev. 743, 748, 357 P.3d 338, 341 (2015).) Given that the focus of the dispute
9 || between Mr. Harsh’s clients and The Hartford was which policy limit applied rather than the
10 || value of the claims, in conjunction with Ms, Baarson’s statements to Mr. Harsh that she disagreed
11 || with Mr. Harsh’s coverage analysis and was sending this to legal counsel, it is understandable
12 || why Mr. Harsh thought Mr. Werner, who even referred to Ms. Sei as “my insured” was acting
13 || as coverage counsel for The Hartford rather than representing Ms. Sei.
14 Even if one can somehow conclude that Complainant Mr. Werner was able to ethically
15 ||represent Ms. Sei while he was still reporting directly to The Hartford claims representative who
16 || was disputing coverage for The Hartford’s insured Ms. Sei, the fact remains that Mr. Werner’s
17 || representation of Ms. Sei was not known to Mr. Harsh. The State Bar cannot properly argue that
18 || Mr. Harsh is strictly liable or was negligent or “should have known” because that simply is not
19 ||the legal standard. While no Nevada case has been found that directly applies Rule of
20 || Professional Conduct 4.2 in a bar disciplinary setting where actual knowledge is an issue, there
21 ||is persuasive case authority from another jurisdiction that correctly demonstrates the obvious
22 || point that for an attorney to be convicted of violating Rule 4.2 there must be a showing of actual
23 |[knowledge by the attorney that a party is represented by an attorney in the matter. State ex rel.
24 || Oklahoma Bar Association v. Harper, 995 P.2d 1143 (2000). In Harper, the Supreme Court of
25 || Oklahoma expressly rejected a Complainant’s request to ignore the fundamental requirement
26 ||that a lawyer must actually know that a party is represented by an attorney: “We reject
27 || Complainant’s request to rewrite rule 4.2 to abrogate the requirement that a lawyer’s knowledge
28 || of representation must be actual.” Id. at 1147. Like the instant case where there is no question
R EISENBERG,
=
RENO, NV 895186069
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1 ||that a communication was sent, the Harper court properly stated that “The inquiry then is (1)
2 || whether Respondent’s communication with Tenequer was about the subject of the matter on
3 || which Jean represented Tenequer, and (2) whether Respondent had actual knowledge that Jean
4 || represented Tenequer on the matter.” /d. at 1147.
5 In the instant case, the evidence will show that Mr, Harsh’s letter to Ms. Sei was on the
6 ||subject matter of insurance coverage available to Ms. Sei (recommending that she seek personal
7 || counsel who “specialize in protecting parties whose interests might be averse to their insurance
8 || carriers™) rather than discussing her defense against the claims asserted by Mr. and Mrs.
9 || Clements. Thus, while the State Bar is unable to demonstrate in the first instance by clear and
10 || convincing evidence that Mr. Harsh actually knew Mr. Werner represented Ms. Sei, it should
11 ||also be recognized that the communication at issue in this case was not about the subject on the
12 || matter where Mr. Werner purportedly represented Ms. Sei. Simply stated, the matter of insurance
13 || coverage is different than the matter of defending against a claim. This concept that a violation
14 ||of Rule 4.2 requires that the communication at issue must be “about the subject of the
15 || representation with a person the lawyer knows to be represented by another lawyer in the matter”
16 ||is not unique to the Harper opinion, as has been carefully examined and acknowledged in other
17 | case authority such as In re Disciplinary Proceedings Regarding Doe, 876 F.Supp. 265 (1993).
18 The Hearing Panel must be careful not to conflate references in old non-binding case
19 ||authority discussing Supreme Court Rule 182, which is the predecessor to NRPC 4.2, in
20 || analyzing the proper elements of Rule 4.2 for the instant bar discipline case. Specifically, in
21 || Faison v. Thornton, 863 F. Supp. 1204 (1993) (overruling recognized by Stevens v. Wal-Mart
22 || Stores, Inc., D. Nev., June 2018, 863 F.Supp. 1204) then Chief Judge George for the Federal
23 || District Court in Nevada makes a legally incorrect statement that an attorney who innocently,
24 || mistakenly, or negligently communicates with a party represented by counsel will still violate
25 || SCR 182. Judge George’s mistaken statement of law is certainly not binding legal authority as,
26 ||in addition to ignoring the plain language of Rule 4.2 that contains the previously discussed
27 ||knowledge requirement, the Faison case is not a state bar disciplinary case and predates the
28 {|Nevada Supreme Court’s pronouncement in the Drakulich case cited above. Judge George’s
P HRDFLOOR. -6-
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incorrect ruling in Faison appears to be based on his reference to an earlier Nevada Supreme
Court case Cronin v. Eighth Judicial Dist. Court, 105 Nev. 635, 781 P.2d 1150, 1153 (Nev.
1989) where the Nevada Supreme Court disqualified an attorney from continuing to represent
his clients in a case in which the attorney had interviewed on several occasions employees of a
party the attorney knew was represented by counsel. The Cronin court wrote that “Although we
do not believe that Cronin intentionally violated SCR 182 when he met with the employees of
the Imperial Palance, neither Cronin’s negligence nor his ignorance of the rule can justify his
conduct.” Id. at 641, 1154 (emphasis added). Contrary to Judge George’s interpretation, the
Cronin court did not toss out the important element that an attorney can only violate Rule 4.2 if
the attorney knows a party is represented by counsel. All that the Cronin court states is that
neither an attorney’s negligence nor his ignorance of the rule itself cannot be used as an excuse
to prevent his disqualification from a case. Like Faison, the Cronin opinion is not a state bar
discipline case. Further, like Faison, the Cronin opinion predates the Nevada Supreme Court’s
pronouncement in the Drakulich case requiring clear and convincing evidence of a rule violation.

The Faison and Cronin cases are further distinguished from the instant case because they
involved cases where the attorneys’ ex parte communications with an opposing party represented
by counsel provided the attorneys with information they would otherwise not have obtained,
thereby unfairly obtaining information so that disqualifying the attorneys was a necessary
remedy. In the instant matter, there is no evidence that Mr. Harsh’s single letter to Ms. Sei
referencing coverage issues rather than her defense of claims has resulted in Mr. Harsh unfairly
obtaining any information.

There is no evidence, let alone clear and convincing evidence, that Mr. Harsh in fact
knew Ms. Sei was represented by defense counsel in the personal injury litigation. This is
especially so because Mr. Harsh was given every indication, from Ms. Baarson, and from Mr.
Werner himself, that Mr. Werner was handling the coverage dispute for The Hartford and could
not, therefore, legally or ethically represent Ms. Sei in the personal injury litigation. Certainly
both Ms. Baarson and Mr. Werner now have strong motivations to contend that Mr. Werner was

initially engaged by Ms. Baarson only to defend Ms. Sei without opining on any coverage matter.

-7 -
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1 If in fact Mr. Werner was providing coverage advice to Ms. Baarson, Mr. Werner could
2 || not have ethically represented Ms. Sei in which instance Mr. Harsh did not violate the prohibition
3 ||in Rule 4.2 (of knowingly communicating with a person represented by counsel about the subject
4 || of the representation) because Ms. Sei was not represented by counsel. If in fact Mr. Werner was
5 || ethically representing Ms. Sei, Mr. Harsh still did not violate the prohibition in Rule 4.2 (of
6 ||knowingly communicating with a person represented by counsel about the subject of the
7 || representation) because Mr. Harsh did not know Mr. Werner represented Ms. Sei. Finally,
8 |{regardless of whether Mr, Werner represented Ms. Sei, Mr. Harsh did not violate the prohibition
9 [|in Rule 4.2 (of knowingly communicating with a person represented by counsel about the subject

10 || of the representation) because the matter of insurance coverage is different than the matter of

11 || defending against a claim.

12

13 II.  WITNESSES AND EXHIBITS

14 Respondent anticipates testimony from the following witnesses, most of whom will

15 ||likely already be called by the State Bar in its case in chief:

16 1. Grievant Reed Werner, Esq.

17 2. Katherine Baarson

18 3. Christopher Turtzo

19 4. Sandra Sei

20 5. Brent Harsh, Esq.

21 The parties have previously marked exhibits, most of which have been preadmitted into

22 ||evidence. Respondent reserves the right to show witnesses documents to refresh their

23 || recollection and, if necessary for impeachment, introduce additional exhibits into evidence.

24 {111/

25 {111

26 ||/11

27 |11

28 ({771
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1 IV. CONCLUSION
2 Respondent Brent Harsh can only be found to have violated Nevada Rule of Professional
3 || Conduct 4.2 if the State Bar satisfies its burden of proof to demonstrate by clear and convincing
4 || evidence that Mr. Harsh actually knew when he sent his January 2, 2021, letter to Ms. Sei that
5 || she was represented by counsel on the same subject matter. The hearing will demonstrate that
6 ||such clear and convincing evidence does not exist such that the Complaint against Mr. Harsh
7 || must be dismissed.
8
9 DATED this 22" day of September 2021.

10 LEMONS, GRUNDY & EISENBERG

11

- /) £ /

13 HRISTIA . MOORE, ESQ. (SBN # 3777)

14 DD R. ALEXANDER, ESQ. (SBN #10846)

6005 Plumas St., Third Floor
15 Reno, Nevada 89519
Attorneys for Respondent
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! CERTIFICATE OF SERVICE
5 I certify that I am an employee of LEMONS, GRUNDY & EISENBERG, 6005 Plumas
3 Street, Third Floor, Reno, Nevada 89519; over the age of 18 years, and not a party to the within
4 action; that on September 22, 2021, I served a copy of the foregoing RESPONDENT’S TRIAL
5 STATEMENT, via Electronic Filing to the following recipients:
6 laurap@nvbar.org
7 R. Kait Flocchini, Assistant Bar Counsel, SBN #9861
9456 Double R Boulevard
8 Reno, Nevada 89521
kaitfi@nvbar.org
9
Eric Stovall, Esq., Hearing Chair, SBN #3167
10 200 Ridge St. Ste. 222
Reno, NV 89501
11 eric@ericstovalllaw.com
Diane@ericstovalllaw.com
12
13 2 . 2
14 Sierra Sage
15
16
17
18
19
20
21
22
23
24
25
26
27
28
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Case No. OBC21-0067

OF FICE OF BAR COUNSEL
STATE BAR OF NEVADA
NORTHERN NEVADA DISCIPLINARY BOARD
STATE BAR OF NEVADA, )
)
Complainant, )
vs. )
) STATE BAR’S HEARING BRIEF
BRENT HARSH, ESQ., )
BAR NO. 8814 )
)
Respondent. )
Introduction.
This disciplinary matter is about whether opposing counsel can unilaterally decide
that a lawyer does not represent a party in a dispute. It is a finite issue that should not be

complicated by the nuances of the tripartite relationship between a lawyer, a client, and an
insurance company that is paying the lawyer’s bills.

Respondent Brent Harsh, Esq. (“Respondent”) knew a lawyer identified himself as
representing the opposing party in the personal injury case. He disregarded the lawyer and
the protection of the lawyer/client relationship afforded by RPC 4.2 when he sent the
opposing party a letter advising her to seek out additional counsel. This conduct was a clear

violation of RPC 4.2 which warrants the imposition of discipline.

1-
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Case No: OBC19-0078, OBC19-0404
and OBC19-1183

STATE BAR OF NEVADA

NORTHERN NEVADA DISCIPLINARY BOARD

STATE BAR OF NEVADA,

Complainant,
Vs.
STATE BAR’S HEARING BRIEF
BRENT HARSH, ESQ.,
BAR NO. 8814

N/ N/ N/ N N N N N N

Respondent.

Introduction.

This disciplinary matter is about whether opposing counsel can unilaterally decide
that a lawyer does not represent a party in a dispute. It is a finite issue that should not be
complicated by the nuances of the tripartite relationship between a lawyer, a client, and an
insurance company that is paying the lawyer’s bills.

Respondent Brent Harsh, Esq. (“Respondent”) knew a lawyer identified himself as
representing the opposing party in the personal injury case. He disregarded the lawyer and
the protection of the lawyer/client relationship afforded by RPC 4.2 when he sent the
opposing party a letter advising her to seek out additional counsel. This conduct was a clear

violation of RPC 4.2 which warrants the imposition of discipline.
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Summary of Facts.

Respondent represents David and Sheela Clements in a personal injury dispute
against Sandra Sei (“Ms. Sei”). See Demand letter dated November 16, 2020, admitted as
Exhibit 3 in the Formal Hearing.t Ms. Sei was insured by The Hartford and had turned in
the claim to the insurance company.

Reed Werner, Esq. (“Werner”) is a lawyer at the Law Office of Eric Larson who almost
exclusively defends The Hartford’s insureds against claims. His position is commonly
referred to as “staff counsel” or “captive counsel.”

On December 18, 2020, Werner notified Respondent that he represented Sandra Sei
in the dispute. Exhibit H. On December 21, 2020, Werner responded to an email from
Respondent by attaching another copy of the letter. Exhibit 5 and Exhibit 7. Both
documents stated “Our Client: Sandra Sei.” There was nothing ambiguous about Werner’s
statement of representation.

Between December 21, 2020 and December 22, 2020, Respondent and Werner
engaged in a discussion regarding potential settlement of Respondent’s clients’ claims pre-
litigation. Exhibit 6-9. The correspondence ended with Respondent indicating that he
would file a Complaint on behalf of his clients and against Werner’s client. Exhibit 9.

On December 22, 2020, Respondent filed the referenced Complaint. Exhibit A.
Respondent did not ask Werner if he would accept service of the Summons and Complaint.
Werner never indicated to Respondent that he no longer represented Ms. Sei regarding the
Clements’ claims.

On January 2, 2020, Respondent executed a letter addressed directly to Ms. Sei

advising her that she should seek personal counsel that specialized in “protecting parties

! All references to Exhibits are for the admitted Exhibits to the Formal Hearing distributed separately to the Panel.
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whose interests might be averse [sic] to their insurance carriers.” Exhibit 10. That letter
was hand-delivered to Ms. Sei with a copy of the filed Summons and Complaint.

On January 7, 2021, Respondent emailed the Proof of Service of the Complaint and
the filed Complaint to Werner and The Hartford claims adjuster Katherine Baarson.
Exhibit 11. Respondent did not forward the letter that he addressed to Ms. Sei.

RPC 4.2 Prohibits Contact with a Represented Person.

RPC 4.2 (Communication with Person Represented by Counsel) states:

In representing a client, a lawyer shall not communicate about the subject of

the representation with a person the lawyer knows to be represented by

another lawyer in the matter, unless the lawyer has the consent of the other

lawyer or is authorized to do so by law or a court order.

Comment [1] to Rule 4.2 of the Model Rules of Professional Conduct promulgated by the
American Bar Association states:

This Rule contributes to the proper functioning of the legal system by

protecting a person who has chosen to be represented by a lawyer in a matter

against possible overreaching by other lawyers who are participating in the
matter, interference by those lawyers with the client-lawyer relationship, and

the wuncounselled [sic] disclosure of information relating to the

representation.

Comment [8] further clarifies that
The prohibition on communications with a represented person only
applies in circumstance where the lawyer knows that the person is in that
represented in the matter to be discussed. This means that the lawyer has

actual knowledge of the fact of the representation; but such actual knowledge

may be inferred from the circumstances. Thus, the lawyer cannot evade the

requirement of obtaining the consent of counsel by closing eyes to the

obvious.

Citation omitted. ABA Formal Opinion 472 (November 30, 2015)2 references Comment [8]

and extrapolates that the prohibition on contact with represented parties may require a

2 ABA Formal Opinion 472 in included as Hearing Brief Exhibit A for easy reference.
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lawyer to inquire if a party is represented if the circumstances indicate that there may be
representation. Thus, RPC 4.2 has been interpreted to require a lawyer to err on the side of
caution and protect the sanctity of the client-lawyer relationship.

Respondent’s Letter to Ms. Sei Violated RPC 4.2.

Respondent was told in no uncertain terms that Ms. Sei was Werner’s client.
Respondent acknowledged receipt of Werner’s communication. Werner, on behalf of Ms.
Sei, engaged with Respondent to try to negotiate a resolution of the claims. Not only did the
circumstances infer that Werner was representing Ms. Sei in the dispute, but it was directly
communicated. Respondent cannot ‘close his eyes’ to Werner’s direct statements or conduct
regardless of how Respondent would like to interpret Werner’s position in the litigation.

Respondent’s understanding of conflicts of interest for counsel retained by insurance
companies to represent their insureds is irrelevant to this Panel’s analysis of the alleged RPC
4.2 violation. There are other methods to question whether a lawyer’s representation of a
client is appropriate. For example, a Motion for Disqualification could be filed or a mediator
could be engaged to convey the concerns of one side to the other. It is not appropriate to
unilaterally decide that an assertion of representation is invalid. To find otherwise would
completely undermine the express purpose of RPC 4.2.

Appropriate Sanctions for a Violation of RPC 4.2.

The Nevada Supreme Court has directed that four factors, as identified in The
Annotated Standards for Imposing Lawyer Sanctions, (the “Standards”) are relevant to
determining what sanctions are appropriate for particular misconduct. See Lerner, supra,
at 1246. Those four factors are (i) the duty violated, (ii) the lawyer’s mental state, (iii) the
potential or actual injury caused by the lawyer’s misconduct and (iv) the existence of

aggravating or mitigating circumstances. See id.

Harsh ROA 142



An attorney may violate a duty to client, the public, the profession and/or the legal
system. See The Annotated Standards for Imposing Lawyer Sanctions, Section 3.0 (pg. 117).

The Standards provide that an attorney’s mental state can be categorized as
intentional, knowing, or negligent. See id. at 120. “Intentional” is defined as acting “with a
conscious objective or purpose to accomplish a particular result.” See id. at 121. “Knowing”
is defined as acting “with conscious awareness of the nature or attendant circumstances of
the conduct, but without the conscious objective or purpose to accomplish a particular
result.” See id. at 122 (citations omitted). Finally, “negligent” is defined as when “a lawyer
lacks awareness of a substantial risk that circumstances exist or that a result will follow,
which failure is a deviation from the standard of care that a reasonable lawyer would exercise
in the situation.” See id. at 124 (citations omitted). Mental state is distinguished from
motivation, which is evaluated as an aggravating or mitigating factor. See id.

Finally, the Standards discuss that an injury may be actual or potential and that injury
can be inflicted on the client or others, the public, the legal system, or the profession. See
id. at 126-127.

Standards 6.31 through 6.34 in the Standards address the appropriate sanction for
improperly communicating with individuals in the legal system. See Standards 6.31-6.34
attached hereto as Hearing Brief Exhibit B. The different sections address when the
sanction of disbarment, suspension, reprimand, and admonition are warranted.

Particularly, Standard 6.32 provides that suspension is appropriate when a lawyer
knows that the communication is improper and causes interference or potential information
with the outcome of the legal proceeding. In this instance, Respondent was specifically told
of Werner’s position as counsel; he knew the communication was improper. Further,

Respondent’s intent in directly communicating with Ms. Sei was to interfere in her
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relationship with her counsel, who was hired pursuant to her contract with her insurance
company.

Standard 6.33 provides that reprimand is appropriate when a lawyer lacks awareness
that he should determine if it is proper to engage in communication with an individual in
the legal system and causes potential interference with the outcome of the legal proceeding.

For example, in in re Smith, 739 A.2d 11919(Vt. 1999), the Vermont Court found that
an unsupported and incorrect assumption that a party was unrepresented warranted the
imposition of a public sanction and a probationary period.3 In that matter, Smith
represented a husband seeking to gain control of his wife’s assets that were protected by a
Trust. The wife had counsel defend against a petition for guardianship. Five months later,
the parties appeared at Smith’s office and sought his help to work around the Trust. Smith
believed the parties to be compatible and felt that RPC 4.2, therefore, did not apply to his
communications with the wife. The Court opined that Smith should have protected the
client-lawyer relationship by obtaining independent verification from the wife’s counsel
before proceeding. Id. at 1193. The Court found that Smith acted deliberately in contacting
the represented party and reckless in assuming the party was no longer represented. Id. at
1194. The Court also recognized that the potential injury from his conduct was averted when
the wife’s counsel learned of Smith’s actions and voided them.

Thus, even if the Panel finds that Respondent’s direct contact with Ms. Sei was

‘reckless’ it is appropriate to issue a reprimand.

/1]

/1]

3 In re Smith is included as Hearing Brief Exhibit C for easy reference.
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Conclusion.

Respondent violated RPC 4.2 by sending an advisory letter directly to the
represented, opposing party in a personal injury dispute when he knew that a lawyer
represented that party. Respondent’s conduct warrants a sanction and imposition of SCR

120 costs.

DATED this 22nd_day of September 2021.

STATE BAR OF NEVADA
DANIEL M. HOOGE, BAR COUNSEL

it Bl

R. Kait Flocchini

Assistant Bar Counsel

9456 Double R. Blvd, Suite B
Reno, Nevada 89123
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AMERICAN BAR ASSOCIATION

STANDING COMMITTEE ON ETHICS AND PROFESSIONAL RESPONSIBILITY
Formal Opinion 472 November 30, 2015

Communication with Person Receiving Limited-Scope Legal Services

Under Model Rule 1.2(c), lawyers are authorized to provide limited-scope legal representation.
Although not required by Rule 1.2(c), the Committee recommends that lawyers providing
limited-scope representation confirm the scope of the representation in writing provided to the
client.

Although Rule 4.2 does not require a lawyer to ask a person if he or she is represented by
counsel before communicating with that person about the subject of the representation, a
lawyer’s knowledge that the person has obtained assistance from another lawyer may be
inferred from circumstances. If the lawyer has reason to believe that an unrepresented person
on the opposing side has received limited-scope legal services, the Committee recommends that
the lawyer begin the communication with that person by asking whether that person is or was
represented by counsel for any portion of the matter so that the lawyer knows whether to proceed
under ABA Model Rule 4.2 or 4.3. When a lawyer has knowledge that a person is represented
on the matter to be discussed, the lawyer must obtain the consent of counsel prior to speaking
with the person.

If the person states that he or she is or was represented by counsel in any part of a matter, and
does not articulate either that the representation has concluded or that the issue to be discussed
is clearly outside the scope of the limited-scope representation, the lawyer requesting
information should contact the lawyer providing limited-scope services to identify the issues on
which the inquiring lawyer may not communicate directly with the person receiving limited-
scope services.

The lawyer must comply with Rule 4.2 and communicate with the person’s counsel when the
communication concerns an issue, decision, or action for which the person is represented. Under
Rule 4.3, however, the lawyer may communicate directly with the person on aspects of the matter
for which no representation exists. On aspects of the matter for which representation has been
completed and the lawyer providing limited-scope services is not expected to reemerge to
represent the client, a lawyer may communicate directly with the other person. Communication
with a person who received limited-scope legal services about an issue for which representation
has concluded should not include inquiries about protected communications between the person
and the lawyer providing limited-scope services.

In this opinion the Committee addresses the obligations of a lawyer under ABA Model
Rule of Professional Conduct 4.2, Communication with Person Represented by Counsel,
commonly called the “no contact” rule, and ABA Model Rule of Professional Conduct 4.3,
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Dealing with Unrepresented Person, when communicating with a person who is receiving or has
received limited-scope representation under ABA Model Rule of Professional Conduct 1.2,
Scope of Representation and Allocation of Authority Between Client and Lawyer.! We also
provide recommendations for lawyers providing limited-scope representation.

Like all the Model Rules of Professional Conduct, Rules 1.2, 4.2, and 4.3 are intended to
be rules of reason and must be construed and applied “with reference to the purposes of legal
representation and the law itself.”> In a limited-scope representation, the Model Rules in
general, and Model Rule 4.2 specifically, must be interpreted accordingly because limited-scope
representations do not naturally fit into either the traditional full-matter representation
contemplated by Model Rule 4.2 or the wholly pro se representation contemplated by Model
Rule 4.3.

Rule 1.2, Scope of Representation and Allocation of Authority Between Client and Lawyer

Model Rule 1.2(c) reads: “A lawyer may limit the scope of the representation if the
limitation is reasonable under the circumstances and the client gives informed consent.”®* Today
lawyers increasingly represent clients on a limited-scope basis.

Limited-scope representation may include assisting a litigant who is appearing before a
tribunal pro se, by drafting or reviewing one or more documents to be submitted in the
proceeding. “This is a form of ‘unbundling’ of legal services, whereby a lawyer performs only
specific, limited tasks instead of handling all aspects of a matter.” See ABA Formal Ethics
Opinion 07-446 (2007).*

Although limited-scope representation is not restricted to low-income clients or small
claims matters, the ABA Ethics 2000 Commission explained that the proposed amendments to
Model Rule 1.2(c) and its Comments regarding limited-scope representations were in part
“intended to provide a framework within which lawyers may expand access to legal services by
providing limited but nonetheless valuable legal services to low- or moderate-income persons
who otherwise would be unable to obtain counsel.””

Rule 1.2(c) requires a lawyer to secure the informed consent of a client when providing
limited-scope services. Informed consent is defined as: “the agreement by a person to a
proposed course of conduct after the lawyer has communicated adequate information and

1. This opinion is based on the Model Rules of Professional Conduct as amended by the American Bar Association
House of Delegates through February 2013. The laws, court rules, regulations, rules of professional conduct, and opinions
promulgated in the individual jurisdiction are controlling.

2. MoDEL RULES oF PROF’L CONDUCT, Preamble & Scope [14].

3. MoDEL RULES OF PROF’L CONDUCT R. 1.2(c).

4. ABA Formal Op. 07-447 (2007) addressed the scope of representation of a client in a collaborative law setting. In
that Opinion, the Committee determined that “[A] lawyer may provide legal assistance to litigants appearing before tribunals ‘pro
se’ and help them prepare written submissions without disclosing or ensuring the disclosure of the nature or extent of such
assistance.” The Committee rejected the argument that courts are deceived by lawyers who “ghostwrite” legal documents for pro
se litigants or that such conduct is “dishonest,” noting that the conduct does not mislead the court or any party.

5. A LEGISLATIVE HISTORY: THE DEVELOPMENT OF THE ABA MODEL RULES OF PROFESSIONAL CONDUCT, 1982-2013, at
59 (Art Garwin ed., 2013).
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explanation about the material risks of and reasonably available alternatives to the proposed
course of conduct.”® The Colorado Bar Association advised in Formal Ethics Opinion 101 that a
lawyer providing limited-scope services to a client should “clearly explain the limitations of the
representation, including the types of services which are not being provided and the probable
effect of limited representation on the client’s rights and interests.”” The D.C. Bar Legal Ethics
Committee advised in its Opinion 330 (2005) that the “client’s understanding of the scope of the
services” is fundamental to a limited-scope representation.® Opinion 330 recommended that
lawyers reduce such agreements to writing:

Because the tasks excluded from a limited services agreement will
typically fall to the client to perform or not get done at all, it is
essential that clients clearly understand the division of
responsibilities under a limited representation agreement . . .
Particularly in the context of limited-representation agreements,
however, a writing clearly explaining what is and is not
encompassed within the agreement to provide services will be
helpful in ensuring the parties’ mutual understanding.®

Similarly, the Ethics 2000 Commission recommended adding a formal Comment to Rule
1.2 that a “specification of the scope of representation will normally be a necessary part of the
lawyer’s written communication of the rate or basis of the lawyer’s fee as required by Rule
1.5(b).” However, because the House of Delegates rejected the Commission’s parallel proposal
to amend Rule 1.5(b) — which would have required written fee agreements that included an
explanation of the scope of the representation, the basis or rate of the fee, and the expenses for
which the client will be responsible — this proposed Rule 1.2 Comment language was not
advanced.®

Therefore, although not required by Rule 1.2(c), the Committee nevertheless
recommends that when lawyers provide limited-scope representation to a client, they confirm
with the client the scope of the representation — including the tasks the lawyer will perform and
not perform — in writing that the client can read, understand, and refer to later. This guidance is
in accord with Model Rule 1.5(b) which explains:

The scope of the representation and the basis or rate of the fee and
expenses for which the client will be responsible shall be
communicated to the client, preferably in writing, before or within
a reasonable time after commencing the representation, except
when the lawyer will charge a regularly represented client on the

6. MoDEL RULES oF PROF’L ConDucT R. 1.0(e).

7. Colorado Bar Ass’n Formal Op. 101 (1998, rev. by addendum 2006).
8. D.C. Bar Op. 330 (2005).

9.1d.

10. A LEGISLATIVE HISTORY, supra note 5, at 61-62.
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same basis or rate. Any changes in the basis or rate of the fee or
expenses shall also be communicated to the client.

The Committee notes that some state rules of professional conduct require a written
agreement when a lawyer provides limited-scope services. See, e.g., Maryland Lawyers’ Rules
of Professional Conduct, Rule 1.2(c)(3); Missouri Rule of Professional Conduct 1.2(c); Montana
Rule of Professional Conduct 1.2(c)(2); and New Hampshire Rule of Professional Conduct 1.2(c)
and 1.2(g). Other states explain that a written agreement is preferred. See Ohio Rule of
Professional Conduct 1.2(c) and Tennessee Rule of Professional Conduct 1.2(c). Additionally,
some state rules of civil procedure require a limited-scope appearance filing with the court
identifying each aspect of the proceeding to which the limited-scope appearance pertains. See,
e.g., lllinois Supreme Court Rule 13(c)(6). Therefore, lawyers providing limited-scope
representation are advised to review their state rules to determine whether a written agreement is
required for their limited-scope representation.™

If a lawyer who is providing limited-scope services is contacted by opposing counsel in
the matter, the lawyer should identify the issues on which the inquiring lawyer may not
communicate directly with the person receiving limited-scope services. A lawyer providing
limited-scope legal services to a client generally has no basis to object to communications
between the opposing counsel and the client receiving those services on any matter outside the
scope of the limited representation.

These issues would best be resolved at the inception of the client-lawyer relationship by
the client giving the lawyer providing limited-scope representation informed consent to reveal to
opposing counsel what issues should be discussed with counsel and what issues can be discussed
with the client directly.

Model Rule 4.2, Communication with Person Represented by Counsel:
Is there a duty to ask?

The ABA ethics rules have included a “no-contact” rule since the 1908 adoption of the
ABA Canons of Professional Ethics.*? Current Model Rule 4.2 reads:

In representing a client, a lawyer shall not communicate about the
subject of the representation with a person the lawyer knows to be

11. Because a tribunal may require disclosure of the scope of the services performed by the lawyer, and because a client
receiving limited-scope services may desire to disclose to opposing counsel the scope of services performed by the lawyer, the
Committee cautions lawyers providing limited-scope services to draft their limited-scope legal service agreement so that the
agreement does not reveal information beyond that necessary for the client, opposing counsel, or the tribunal to determine the
scope of the representation. For an example of a limited-scope agreement that lists services to be performed, see Reporter’s Notes
to Maine Rule of Professional Conduct 1.2 Limited Representation Agreement. The agreement lists 20 categories of legal
services.

12. ABA Canon 9: “Negotiations with Opposite Party. A lawyer should not in any way communicate upon the subject
of controversy with a party represented by counsel; much less should he undertake to negotiate or compromise the matter with
him, but should deal only with his counsel. It is incumbent upon the lawyer most particularly to avoid everything that may tend to
mislead a party not represented by counsel, and he should not undertake to advise him as to the law.” Canon 9 is available at:
http://www.americanbar.org/content/dam/aba/migrated/cpr/mrpc/Canons_Ethics.authcheckdam.pdf.
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represented by another lawyer in the matter, unless the lawyer has
the consent of the other lawyer or is authorized to do so by law or a
court order.

Model Rule 4.2 protects clients who have chosen to be represented by a lawyer from
having another lawyer interfere with the client-lawyer relationship by, for example, seeking
uncounseled disclosure of information and/or uncounseled concessions and admissions related to
the representation.® A lawyer directly communicating with an individual, however, will only
violate Rule 4.2 if the lawyer knows that the person is represented by another lawyer in the
matter to be discussed. “Knows” is defined by the Model Rules as “actual knowledge of the
fact in question. A person’s knowledge may be inferred from circumstances.”*®

ABA Model Rule 4.3 reads:

In dealing on behalf of a client with a person who is not
represented by counsel, a lawyer shall not state or imply that the
lawyer is disinterested. When the lawyer knows or reasonably
should know that the unrepresented person misunderstands the
lawyer’s role in the matter, the lawyer shall make reasonable
efforts to correct the misunderstanding. The lawyer shall not give
legal advice to an unrepresented person, other than the advice to
secure counsel, if the lawyer knows or reasonably should know
that the interests of such a person are or have a reasonable
possibility of being in conflict with the interests of the client.

Lawyers confronted with a person who appears to be managing a matter pro se but may
be receiving or have received legal assistance, often are left in a quandary. May the lawyer
assume that such persons are proceeding without the aid of counsel and, therefore, speak directly
to them about the matter under Model Rule 4.3, or should the lawyer first ask whether they are
represented in the matter and then proceed accordingly under either Rule 4.2 or 4.3?

Interpreting Model Rule 4.2 in July 1995, ABA Formal Ethics Opinion 95-396, noted:

It would not, from such a practical point of view, be reasonable to
require a lawyer in all circumstances where the lawyer wishes to
speak to a third person in the course of his representation of a
client first to inquire whether the person is represented by counsel:
among other things, such a routine inquiry would unnecessarily
complicate perfectly routine fact-finding, and might well

13. MoDEL RULES oF PROF’L CoNDUCT R. 4.2, cmt. [1].

14. See, e.g., Okla. Bar Ass’n v. Harper, 995 P.2d 1143 (Okla. 2000) (lawyer did not violate Rule 4.2 without actual
knowledge of the representation. “Ascribing actual knowledge to a lawyer based on the facts is not the same as applying the rule
under circumstances where the lawyer should have known.”).

15. MoDEL RULES oF PROF’L CoNDucT R. 1.0(f).
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unnecessarily obstruct such fact-finding by conveying a suggestion
that there was a need for counsel in circumstances where there was
none, thus discouraging witnesses from talking.*® (Emphasis
added.)

Thus, while the black letter of Model Rule 4.2 does not include a duty to ask whether a
person is represented by counsel, this Committee reiterates the warning of Comment [8] to Rule
4.2 that a lawyer cannot evade the requirement of obtaining the consent of counsel before
speaking with a represented person by “closing eyes to the obvious.”*’

In circumstances involving what appears to be an unrepresented person, but in fact may
be a person represented by a lawyer under a limited-scope agreement, a lawyer’s knowledge that
the person has obtained some degree of legal representation may be inferred from the facts.™®
Such circumstances include, for example: when a lawyer representing a client faces what appears
to be a pro se opposing party who has filed a pleading that appears to have been prepared by a
lawyer or when a lawyer representing a client in a transaction is negotiating an agreement with
what appears to be a pro se person who presents an agreement or a counteroffer that appears to
have been prepared by a lawyer.™

Therefore, the Committee recommends that, in the circumstances where it appears that a
person on the opposing side has received limited-scope legal services, the lawyer begin the
communication by asking whether the person is represented by counsel for any portion of the
matter so that the lawyer knows whether to proceed under ABA Model Rule 4.2 or 4.3. This
may assist a lawyer in avoiding potential disciplinary complaints, motions to disqualify, motions
to exclude testimony, and monetary sanctions, all of which could impede a client’s matter.?® It is
not a violation of the Model Rules of Professional Conduct for the lawyer to make initial contact
with a person to determine whether legal representation, limited or otherwise, exists.

16. ABA Formal Op. 95-396, fn. 39 (1995). Immediately after the release of Formal Opinion 95-396, Rule 4.2,
Comment [5] was amended to read: “The prohibition on communications with a represented person only applies, however, in
circumstances where the lawyer knows that the person is in fact represented in the matter to be discussed. This means that the
lawyer has actual knowledge of the fact of the representation; but such actual knowledge may be inferred from the circumstances.
See Terminology. Such an inference may arise in circumstances where there is a substantial reason to believe that the person with
whom communication is sought is represented in the matter to be discussed. Thus, the lawyer cannot evade the requirement of
obtaining the consent of counsel by closing eyes to the obvious.” However, the Ethics 2000 Commission recommended to the
ABA House of Delegates that the sentence explaining “inference” be deleted, and the House adopted this recommendation in
2002. According to the “Reporter’s Observations” document submitted to the House with the Ethics 2000 Commission
resolution, this description of the knowledge requirement was “inconsistent with the definition of ‘knows’ in Rule 1.0(f), which
requires actual knowledge and involves no duty to inquire.” See A LEGISLATIVE HISTORY, supra note 5, at 566, citing ABA
House of Delegates Report 401 (Feb. 2002).

17. MoDEL RULES oF PROF’L CONDUCT R. 4.2, cmt. [8].

18. MoDEL RULES oF PROF’L ConpucT R. 1.0(f) (defining “knows™).

19. See generally State Bar of Arizona Op. 05-06 (2005) (filing of documents prepared by lawyer but signed by client
receiving limited-scope representation is not misleading because “. . . a court or tribunal can generally determine whether that
document was written with a lawyer's help.”).

20. See, e.g., Weeks v. Independent School Dist. No. 1-89, 230 F.3d 1201 (10" Cir. 2000) (affirming district court’s
disqualification of lawyer who interviewed members of control group in violation of Rule 4.2).
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If the person discloses representation under a limited-scope agreement and does not
articulate either that the representation has concluded (as would be the case if the person
indicates that yes, a lawyer drafted documents, but is not providing any other representation), or
that the issue to be discussed is clearly outside the scope of the limited-scope representation, then
the lawyer should contact opposing counsel to determine the issues on which the inquiring
lawyer may not communicate directly with the client receiving limited-scope services.?

When the communication concerns an issue, decision, or action for which the person is
represented, the lawyer must comply with Rule 4.2 and communicate with the person’s counsel.

The lawyer may communicate directly with the person on aspects of the matter for which
there is no representation.?? For these communications, the lawyer must comply with Rule 4.3.
On aspects of the matter for which representation has been completed and the lawyer providing
limited-scope services is not expected to reemerge to represent the client, a lawyer may
communicate directly with the other person. We note that Rule 1.6 and the confidentiality of
communications between a lawyer and the lawyer’s client does not end when the limited
representation concludes. Therefore, any communication with a person who received limited-
scope legal services about an issue for which representation has concluded should not include
inquiries about communications between the person and the lawyer providing limited-scope
Services.

If at any point in the matter the person — or the lawyer providing the limited-scope
representation to that person — notifies the communicating lawyer that the scope of the
representation was expanded, the communicating lawyer must act in accordance with Rule 4.2 as
to any issues, decisions, or actions implicated by the expansion of the scope of services.

Conclusion

Under Model Rule 1.2(c), lawyers are authorized to provide limited-scope legal
representation. Although not required by Rule 1.2(c), the Committee recommends that lawyers
providing limited-scope representation confirm the scope of the representation in writing
provided to the client.

Although Rule 4.2 does not require a lawyer to ask a person if he or she is represented by
counsel before communicating with that person about the subject of the representation, a
lawyer’s knowledge that the person has obtained assistance from another lawyer may be inferred
from circumstances. If the lawyer has reason to believe that an unrepresented person on the
opposing side has received limited-scope legal services, the Committee recommends that the

21. MoDEL RULES OF PROF’L ConDUCT R. 4.2, cmt. [3] (“A lawyer must immediately terminate communication with a
person if, after commencing communication, the lawyer learns that the person is one with whom communication is not permitted
by this Rule.”).

22. MOoDEL RULES oF PROF’L CONDUCT R. 4.2, cmt. [4] (“This Rule does not prohibit communication with a represented
person ... concerning matters outside the representation.”).
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lawyer begin the communication with that person by asking whether that person is or was
represented by counsel for any portion of the matter so that the lawyer knows whether to proceed
under ABA Model Rule 4.2 or 4.3. When a lawyer has knowledge that a person is represented
on the matter to be discussed, the lawyer must obtain the consent of counsel prior to speaking
with the person.

If the person states that he or she is or was represented by counsel in any part of a matter,
and does not articulate either that the representation has concluded or that the issue to be
discussed is clearly outside the scope of the limited-scope representation, the lawyer requesting
information should contact the lawyer providing limited-scope services to identify the issues on
which the inquiring lawyer may not communicate directly with the person receiving limited-
scope services.

The lawyer must comply with Rule 4.2 and communicate with the person’s counsel when
the communication concerns an issue, decision, or action for which the person is represented.
Under Rule 4.3, however, the lawyer may communicate directly with the person on aspects of
the matter for which no representation exists. On aspects of the matter for which representation
has been completed and the lawyer providing limited-scope services is not expected to reemerge
to represent the client, a lawyer may communicate directly with the other person.
Communication with a person who received limited-scope legal services about an issue for
which representation has concluded should not include inquiries about protected communications
between the person and the lawyer providing limited-scope services.

AMERICAN BAR ASSOCIATION STANDING COMMITTEE ON ETHICS AND

PROFESSIONAL RESPONSIBILITY

321 N. Clark Street, Chicago, Illinois 60654-4714 Telephone (312) 988-5328
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CENTER FOR PROFESSIONAL RESPONSIBILITY: Dennis A. Rendleman, Ethics Counsel, Mary McDermott, Associate

Ethics Counsel
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6.3 Improper Communications with Individuals in the Legal System

Absent aggravating or mitigating circumstances, upon application of the factors set
out in Standard 3.0, the following sanctions are generally appropriate in cases
involving attempts to influence a judge, juror, prospective juror or other official by
means prohibited by law:

6.31
Disbarment is generally appropriate when a lawyer:

a) intentionally tampers with a witness and causes serious or potentially serious
injury to a party, or causes significant or potentially significant interference
with the outcome of the legal proceeding; or

b) makes an ex parte communication with a judge or juror with intent to affect
the outcome of the proceeding, and causes serious or potentially serious injury
to a party, or causes significant or potentially significant interference with the
outcome of the legal proceeding; or

¢) improperly communicates with someone in the legal system other than a
witness, judge, or juror with the intent to influence or affect the outcome of the
proceeding and causes significant or potentially significant interference with
the outcome of the legal proceeding.

6.32

Suspension is generally appropriate when a lawyer engages in communication with
an individual in the legal system when the lawyer knows that such communication
1s improper, and causes injury or potential injury to a party or causes interference or
potential interference with the outcome of the legal proceeding.

6.33

Reprimand is generally appropriate when a lawyer is negligent in determining
whether it is proper to engage in communication with an individual in the legal
system, and causes injury or potential injury to a party or interference or potential
interference with the outcome of the legal proceeding.

6.34

Admonition is generally appropriate when a lawyer engages in an isolated instance
of negligence in improperly communicating with an individual in the legal system,
and causes little or no actual or potential injury to a party, or causes little or no actual
or potential interference with the outcome of the legal proceeding.
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No Shepard’s Signal™
As of: September 22, 2021 10:05 PM Z

In re Smith

Supreme Court of Vermont
July 21, 1999, Filed
SUPREME COURT DOCKET NO. 99-169

Reporter
169 Vt. 617 *; 739 A.2d 1191 **; 1999 Vt. LEXIS 224 ***

In re Jeffrey T. Smith, Esq.

Prior History: [***1] Original Jurisdiction. Professional
Conduct Board. DOCKET NOS. 96.44.

Core Terms

power of attorney, recommendation, reprimand

Case Summary

Procedural Posture

The  Professional Conduct Board (Vermont)
recommended that respondent attorney be reprimanded
for improper contact with an individual who was
represented by counsel.

Overview

The Professional Conduct Board recommended that
respondent attorney be reprimanded for improper
contact with an individual who was represented by
counsel. Respondent had previously represented a
husband against his wife in an involuntary guardianship
proceeding, in which the wife was represented by
counsel. Some time later, at the husband's request
respondent prepared a document for the wife revoking a
trust and any powers of attorney. The husband told him
falsely that the wife was no longer represented.
Respondent also prepared for the wife's signature a
general power of attorney, which by its terms gave the
husband complete control over her assets. Respondent
met with the wife and explained to her that the purpose
of the power of attorney was to allow her husband to
obtain information from the bank. He also told her that
the power of attorney allowed her husband to do only
what she directed him to do. This, by the very terms of
the document, was not true, although respondent
seemed to have believed that the power of attorney was
so limited. The court held that respondent clearly
violated DR 7-104(A) and in these circumstances a

Kait Flocchini

public sanction was appropriate.

Outcome

The court adopted the recommendations for a
reprimand below, and ordered that the reprimand be
public. The court also ordered respondent placed on
probation for a period of six months. During this
probationary period, respondent would be required to
complete five hours of continuing legal education in
ethics, particularly in the area of conflicts, and another
five hours of continuing legal education in the area of
trusts and estates.

LexisNexis® Headnotes

Legal Ethics > Client Relations > Conflicts of
Interest

HNl[.".] Client Relations, Conflicts of Interest

During the course of his representation of a client a
lawyer shall not communicate or cause another to
communicate on the subject matter of the
representation with a party he knows to be represented
by a lawyer in that matter unless he has the prior
consent of the lawyer representing such other party or is
authorized by law to do so.

Legal Ethics > Client Relations > Conflicts of
Interest

HN2[.!’.] Client Relations, Conflicts of Interest

An attorney shall not give advice to a person who is not
represented by a lawyer, other than the advice to secure
counsel, if the interests of such person are or have a
reasonable possibility of being in conflict with the
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interests of his client.

Legal Ethics > Sanctions > Reprimands
HN3[$'..] Sanctions, Reprimands

Reprimand is generally appropriate when a lawyer is
negligent in determining whether it is proper to engage
in communication with an individual in the legal system,
and causes injury or potential injury to a party or
interference or potential interference with the outcome
of the legal proceeding.

Judges: Jeffrey L. Amestoy, Chief Justice. John A.
Dooley, Associate Justice, James L. Morse, Associate
Justice, Denise R. Johnson, Associate Justice, Marilyn
S. Skoglund, Associate Justice.

Opinion by: JEFFREY L. AMESTOY

Opinion

[*617] [**1192] ENTRY ORDER

Pursuant to the recommendation of the Professional
Conduct Board filed April 8, 1999, and approval thereof,
it is hereby ordered that Jeffrey T. Smith, Esqg. be
publicly reprimanded for the reasons set forth in the
Board's report attached hereto for publication as part of
the order of this Court. A.O. 9, Rule 8E.

Attorney Smith shall also be placed on probation for 6
months with the conditions set forth in the attached
report. The period of probation shall begin on August 1,
1999.

BY THE COURT:

Jeffrey L. Amestoy, Chief Justice

John A. Dooley, Associate Justice
James L. Morse, Associate Justice
Denise R. Johnson, Associate Justice
Marilyn S. Skoglund, Associate Justice

REPORT TO THE SUPREME COURT

Facts

Kait Flocchini

Respondent has been a member of the Vermont bar for
over 25 years. He is a solo practitioner in the town of
Brandon.

In 1995, respondent represented one Clifton Alexander,
who was married to Margaret Alexander. The
Alexanders had a sometimes difficult relationship, which
often had issues relevant to an imbalance of power
between them. One source of discord was Mrs.
Alexander's money which was held in a trust established
by Margaret Alexander to protect her assets. The
trustee was her nephew, Richard Dubois.

Mr. Alexander brought an involuntary guardianship
petition against his wife in 1995. Respondent was
appointed to represent him on a pro bono basis.

Mrs. Alexander was represented by Carolyn Tonelli,
Esqg. who had represented Mrs. Alexander since at least
1992. Her response to the petition was that while Mrs.
Alexander was [***2] frail, had a poor memory, and was
susceptible to her husband's pressures, she was legally
competent. On behalf of Mr. Alexander, respondent
withdrew the guardianship petition in March of 1995.

Less than six months later, Mr. Alexander told
respondent that he and his wife had been to the banks
in Randolph in an attempt to get information about Mrs.
Alexander's assets. They were denied the information
and told they would have to obtain that information from
the trustee, Mr. Dubois. Mr. Alexander felt that Mr.
Dubois was not cooperative with his requests for
information.

At Mr. Alexander's request, respondent prepared a
document for Mrs. Alexander's signature whereby she
revoked the trust and any power of attorney that Mr.
Dubois or anyone else may have held. At the time he
did this, respondent was aware of DR 7-104(A), the
disciplinary rule prohibiting him from direct contact with
an adverse party who was represented by counsel.
Respondent felt that the rule did not apply because the
couple seemed to be compatible. Further, Mr. Alexander
told him that Attorney Tonelli was no longer Mrs.
Alexander's counsel. This was not true.

[*618] [**1193] Mrs. Alexander signed the document
in respondent's office [***3] on August 18, 1995,
although respondent was not personally present.

Respondent also prepared for Mrs. Alexander's
signature a power of attorney, which by its terms gave
Mr. Alexander complete control over Mrs. Alexander's
assets.
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It is a general power of attorney which states that it
"shall not be affected by disability or death of the
principal(s)."

In preparing this document, respondent was mindful of
his client's claim that he needed assets from the trust
not for his own benefit, but for the benefit of his wife,
and that the trustee was not providing his wife with
sufficient funds. Respondent was concerned as to
whether Mrs. Alexander was competent to sign a new
power of attorney.

On August 25, 1995, respondent met with Mrs.
Alexander and explained to her that the purpose of the
power of attorney was to allow her husband to obtain
information from the bank. He also told her that the
power of attorney allowed her husband to do only what
she directed him to do. This, by the very terms of the
document, was not true, although respondent seemed
to have believed that the power of attorney was so
limited. Respondent appeared to the Board to
misapprehend the effect of the document he [***4] had
prepared. In any event, respondent concluded that Mrs.
Alexander seemed to know what she was doing. He
witnessed her signature.

Attorney Tonelli learned of these documents. She
notified respondent that she was still counsel of record
and that her client had signed them only due to undue
pressure by her husband. Attorney Tonelli notified all
relevant parties that the documents signed by Mrs.
Alexander without benefit of independent counsel were
null and void. No actual injury resulted to Mrs.
Alexander.

Conclusions of Law

Respondent clearly violated DR 7-104(A). * Respondent
knew that Mrs. Alexander had retained independent
counsel to assist her in resisting her husband's attempt
to have her declared incompetent in March of 1995.
When Mr. Alexander sought respondent's assistance
only five months later in obtaining Mrs. Alexander's
power of attorney over her assets, respondent had the

*HNl["IT] DR 7-104(A) states: "During the course of his
representation of a client a lawyer shall not:

(1) Communicate or cause another to communicate on the
subject matter of the representation with a party he knows to
be represented by a lawyer in that matter unless he has the
prior consent of the lawyer representing such other party or is
authorized by law to do so."

Kait Flocchini
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duty to contact Attorney Tonelli and request permission
to contact her client. It was insufficient to rely upon his
own client's claim that Attorney Tonelli had been
discharged, a claim which proved to be untrue. It was
insufficient to rely upon his client's claim that they were
no longer in [***5] an adverse relationship vis a vis Mrs.
Alexander's assets, a claim which also proved to be
untrue.

Even if we were to assume that respondent was correct
in his belief that Mrs. Alexander was not represented by
counsel, he would have violated the Code of
Professional Responsibility by advising Mrs. Alexander
as to the meaning of the power of attorney which he
prepared for her to sign. HN2[®] DR 7-104(A)(2)
provides that an attorney shall not "give advice to a
person who is not represented by a lawyer, other than
the advice to secure counsel, if the interests of such
person are or have a reasonable possibility of being in
conflict with the interests of [***6] his client." Obviously,
Mr. Alexander's interest in obtaining access to Mrs.
Alexander's assets conflicted with Mrs. Alexander's
desire to protect those assets as evidenced by her
[*619] having placed those assets in trust. It is
particularly distressing that the advice which respondent
proffered to Mrs. Alexander, i.e., that the general power
of attorney was [**1194] really a limited power of
attorney, was erroneous.

Sanction

It is obvious to every member of the Board that
respondent is a well-meaning and gracious person who
acted without malice or any bad intent. It is also clear to
the Board, however, that respondent fails to appreciate
the seriousness of the misconduct. But for Attorney
Tonelli's intervention, it is quite possible that Mrs.
Alexander could have suffered a significant monetary
loss. It is also quite clear that respondent does not
understand the broad scope of the power of attorney
which he drafted for Mrs. Alexander.

Despite the parties' joint recommendation that a private
admonition be imposed here, we are guided by our
actions in many prior cases of improper contact as well
as by the ABA Standards for Imposition of Lawyer
Discipline in recommending a public sanction here.

[***7] This was not an isolated instance of improper
contact which arose by accident or chance meeting.
See, e.g., Decision No. 23, PCB Docket No. 91.38,
(December 6, 1991)(private admonition imposed on
lawyer who accompanied her client to pick up the
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client's children and became involved in a discussion
with the represented ex-spouse). To the contrary,
respondent deliberately planned this contact with the
represented party not once, but twice.

While respondent did not intend to violate the
disciplinary rule, he was certainly negligent in failing to
determine Attorney Tonelli's status in light of his
knowledge that she had represented Mrs. Alexander
only five months earlier. Even if Mrs. Alexander had told
respondent that she had discharged Attorney Tonelli, it
would have been prudent to check directly with
opposing counsel. But to simply rely upon the claim of
his client that the adverse party was no longer
represented, particularly given this couple's history, was
reckless. A mere negligent contact in such
circumstances warrants public reprimand. See In re
McCaffrey, 275 Ore. 23, 549 P.2d 666 (Or. 1976)
(attorney who knew adverse party in domestic relations
matter was [***8] represented six months earlier was
publicly reprimanded for direct contact, even though the
attorney did not know the adverse party was still
represented), cited with approval in In re llluzzi, 160 Vi.
474, 490, 632 A.2d 346, 354 (1993).

We are guided by In re llluzzi concluding that Standard
6.33 of the ABA Standards for Imposition of Lawyer
Discipline controls this case. H_I\B["i“] That Standard
provides:
Reprimand is generally appropriate when a lawyer
is negligent in determining whether it is proper to
engage in communication with an individual in the
legal system, and causes injury or potential injury to
a party or interference or potential interference with
the outcome of the legal proceeding.

In aggravation, we note that respondent has substantial
experience in the practice of law and that the victim of
this misconduct, Mrs. Alexander, was vulnerable. In
mitigation, we note an absence of a dishonest or selfish
motive and a full and free disclosure to the disciplinary
board. These factors do not tilt the balance away from
our recommendation that a public reprimand be
imposed.

In order to protect the public and insure that respondent
receives sufficient [***9] training in the areas of ethics
and the substantive law pertinent to trusts and powers
of attorney, we also recommend that respondent be
placed on probation for a period of six months. During
this probationary period, respondent should [*620] be
required to complete five hours of continuing legal
education in ethics, particularly in the area of conflicts,

Kait Flocchini

and another five hours of continuing legal education in
the area of trusts and estates. Respondent should be
required to report his progress to bar counsel for
monitoring purposes.

End of Document
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STATE BAR OF NEVADA, )
)
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BRENT HARSH, ESQ., )
BAR NO. 8814 )
)
Respondent. )
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1,645.00

| Sunshine Litit tr.
Hearing
Certified Mailing Costs 7.33
SCR 120 Costs 1,500.00
TOTAL $3,152.33 |

The costs set forth above are true and correct to the best of my knowledge and
belief and were necessary and reasonably incurred and paid in connection with this
matter. True and correct copies of invoices supporting these costs are attached to this

Memorandum of Costs.
Dated this 1st day of November 2021

STATE BAR OF NEVADA
DAN M. HOOGE, BAR COUNSEL

By: K"/tm

R. Kait Flocchini, Assistant Bar Counsel
Nevada Bar No. 9861

9456 Double R Blvd., Ste. B

Reno, NV 89521

(775) 329-4100
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Christian L. Moore, Esq. ~ clm@lge.net

DATED this 1st day of November 2021

Lawa Puuae

The undersigned hereby certifies that a true and correct copy of the foregoing

State Bar of Nevada’s Memorandum of Costs was served by electronic mail to:

Laura Peters, an employee of
the State Bar of Nevada.
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FILED

Case No. OBC21-0067 NOV 17
STA ADA
BY_of,
OFFICE OF BAR COUNSEL
STATE BAR OF NEVADA

NORTHERN NEVADA DISCIPLINARY BOARD

STATE BAR NO. 8814

Respondent.

STATE BAR OF NEVADA, )
)
Complainant, )
)
VS. ) FINDIN F LUSION
) F LAW, AND RECOM DA N
BRENT HARSH, ESQ. ) R F H N
)
)
)
)

This matter involving attorney Brent Harsh, Esq. (“Respondent”), Bar No. 8814,
initially came before a designated Formal Hearing Panel of the Matter.PracticeArea
Nevada Disciplinary Board (“Panel”) at 9:00 a.m. on September 29, 2021, via remote
audio/visual appearance using Zoom hosted from Reno, Nevada. The Panel consisted of
Chair Eric Stovall, Esq.; Lucas Foletta, Esq.; and Mike LaBadie, Laymember. Assistant Bar
Counsel R. Kait Flocchini, Esq., represented the State Bar of Nevada (“State Bar”).
Respondent was present and represented by Christian L. Moore, Esq.

The State Bar presented materials which were admitted into evidence as Exhibits 1
through 11. Respondent presented materials which were admitted into evidence as
Exhibits A through M and O, although Exhibits L and M were not distributed to the Panel.

The Panel also heard statements from both parties and testimony from Respondent.
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Based upon the evidence presented and testimony received, the Panel unanimously
issues the following Findings of Fact, Conclusions of Law, and Recommendation:
FINDINGS OF FACT
Respondent was admitted to the State Bar of Nevada on October 4, 2001 and
is an actively licensed attorney. Transcript of Hearing, dated September 29, 2021, (the

“Transcript”), Exhibit 2.

2. During the period in question, Respondent maintained a law practice in

Washoe County, Nevada.
3 Respondent was retained to represent David and Sheela Clements (the

“Clements”) to pursue their claims related to a November 5, 2020, vehicle-pedestrian

accident. Transcript, Exhibit 1 (Complaint at § 2 and Answer at 1 2).

4. Sandra L. Sei (“Sei”) was the driver in the accident and David was the

pedestrian. Id. (Complaint at 1 3 and Answer at 13).
5. Sei was insured by The Hartford. Id. (Complaint at 1 4 and Answer at § 4).
6. Reed Werner is a Senior Staff Attorney with the Law Offices of Eric R. Larsen,

Employees of a Subsidiary of The Hartford Financial Services Group. Id. (Complaint at 15

and Answer at 15).

7. Werner was retained by The Hartford to represent Sei against the Clements’

anscript at 17:25-18:4, Exhibit 4, and Exhibit 5.
Sei identifying that his office had been retained to

claims. Tr

8. Werner sent a letter to

represent her in the dispute with the Clements. Transcript at 38:25-39:8, Exhibit 4.

9. On November 16, 2020, Respondent sent a demand letter to one of The

Hartford’s Claim Consultants, Katherine Baarson,

ries related to the accident. Respondent’s letter also

seeking additional coverage for Sheela

Clements’ claimed inju requested that
nscript at 85:6-86:10 and Exhibit 3.

Baarson identify Sei's personal counsel. Tra
2
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10.  Baarson did not respond to Respondent’s November 16 letter, and instead,
forwarded it to Werner for consideration. Transcript at 19:16-20:1 and Exhibit 6.

11.  Werner sent a letter to Respondent on December 18, 2020, containing in the
subject heading the words “Our Client : Sandra Sei,” thereby identifying Sei as his client,
and requesting additional information without stating in the body of the letter that Sei was
his client. Transcript at 22:6- 24:13, 52:15 — 53:7 and Exhibit 5.

12.  Respondent received Werner's December 18, 2020 letter. Transcript at
90:23-91:7.

13.  Between December 18, 2020 and December 22, 2020, Respondent and
Werner emailed regarding the Clements’ claims against Sei. Transcript at Exhibit 6, 7, 8,
9,and O.

14. In the email correspondence, Werner sought additional information to
evaluate the potential viability of Ms. Clements’ separate claim and her related damages.
Transcript 23:13-25:13.

15.  Although no one told Respondent that Werner was evaluating whether the
claim was covered by Sei’s insurance policy, Respondent interpreted that Werner’s
questions were intended to evaluate coverage of the claim by the insurance policy.
Transcript 24:19-22 and 129:8-16.

16.  Respondent did not clarify whether Werner represented Sei or The Hartford
even though his interpretation that Werner’s communications were as a representative of
The Hartford contradicted Werner’s December 18, 2020 direct identification of whom he
represented. Transcript at 143:22-144:24.

17.  Respondent was never told that Werner no longer represented Sei.

Transcript at 91:8-14.
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18.  On December 22, 2020, Respondent filed a Complaint in the Second Judicial
District Court on behalf of the Clements and against Sei, Transcript at Exhibit A.

13.  On or about January 2, 2021, Respondent served the Summons and
Complaint personally on Sei. Transcript at Exhibit 10.

19.  With the Summons and Complaint Respondent included a letter addressed
directly to Sei communicating that he would be seeking a judgment that was more than her
insurance policy limits and recommending that she seek personal counsel. Respondent
provided the names of four lawyers in Reno who specialize in protecting parties whose

interests might be adverse to their insurance carriers. Transcript at 89:14-90:22 and

Exhibit 10.

20. Werner did not give Respondent consent to communicate directly with Sei.

See Transcript at Exhibit 1 (Complaint at ¥ 15 and Answer at 915) and Exhibit I.

21.  Respondent did not provide Werner, or The Hartford, with a copy of the letter
to Sei, but he did forward them a copy of the Summons and Complaint. Transcript at 26:15-
28:16 and Exhibit 11.

2o, The Hartford retained Christopher Turtzo, Esq. to represent Sei in the
litigation and Werner did not appear on Sei’s behalf in the litigation. Transcript at 72:21-

73:2 and 105:6-10.
23.  Respondent did not attempt to communicate with Sei directly after Turtzo

appeared in the litigation as her counsel. Transcript at 106:5-11.
CONCLUSIONS OF LAW
Based upon the foregoing Findings of Fact, the Panel hereby issues the following

| Conclusions of Law:

% The Northern Nevada Disciplinary Board has jurisdiction over Respondent

| and the subject matter of these proceedings pursuant to SCR 99.

4
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2. Venue is proper in Washoe County.

3. The State Bar must prove by clear and convincing evidence that Respondent
violated any Rules of Professional Conduct. See Nev. Sup. Ct. R. 105(2)(f); In re Stuhff,
108 Nev. 629, 633-634, 837 P.2d 853, 856; Gentile v. State Bar, 106 Nev. 60, 62, 787 P.2d
386, 387 (1990).

4. RPC 4.2 (Communicating with Represented Parties) states

In representing a client, a lawyer shall not communicate about the subject of

the representation with a person the lawyer knows to be represented by

another lawyer in the matter, unless the lawyer has the consent of the other
lawyer or is authorized to do so by law or a court order.

5. Rule 4.2 of the Nevada Rules of Civil Procedure (*NRCP") provides that a
Summons and Complaint be personally served on a defendant or a defendant’s authorized

agent, such as counsel.

6. The Panel unanimously finds that the foregoing findings of fact prove by clear

and convincing evidence that:

a. Respondent knew that RPC 4.2 prohibits a lawyer from
communicating with a party that the lawyer knows is represented by counsel.

b. On or about December 18, 2020, Respondent was informed that
Werner represented Sei in the underlying litigation and such representation had not
been revoked as of January 2, 2021.

(A Werner had not given Respondent permission to communicate
directly with Sei.

d. Respondent did not attempt to clarify his interpretation that Werner
was representing The Hartford and not Sei in the underlying dispute.

e. Respondent intentionally directly communicated with a represented

he had a letter personally delivered to Sei on or about January 2, 2021.
5

party when
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f. Respondent’s violation of RPC 4.2 had the potential to cause injury,
but did not actually cause injury in the underlying matter.
See Transcript, 175:21-179:3.

7. The appropriate level of discipline must be determined considering “all
relevant factors and mitigating circumstances on a case-by-case basis.” State Bar of
Nevada v. Claiborne, 104 Nev. 11, 219, 756 P.2d 464, 531 (1988). We evaluate the American
Bar Association Standards for Imposing Lawyer Sanctions’ four factors to be considered in
determining the appropriate disciplinary sanction: “the duty violated, the lawyer’s mental
state, the potential or actual injury caused by the lawyer’s misconduct, and the existence of
aggravating or mitigating factors.” See In re Discipline of Lerner, 124 Nev. 1232, 1246, 197
P.3d 1067, 1078 (2008).

8. Pursuant to Standard 6.33 of the ABA Standard for Imposing Lawyer
Sanctions, the appropriate baseline sanction for Respondent’s violation of RPC 4.2 is a
reprimand.

9. Pursuant to SCR 102.5, the Panel unanimously finds that Respondent’s
substantial experience in the practice of law (SCR 102.5(i)) is an aggravating factor.
Transcript at 176:24-177:3.

10.  The Panel unanimously rejects the State Bar’s argument that Respondent’s
conduct exhibited a selfish motive. See Transcript at 176:5-10.

11.  Pursuant to SCR 102.5, the Panel unanimously finds that Respondent’s
absence of prior discipline (SCR 102.5(2)(a)) is a mitigating factor. Transcript at 177:3-7.

12.  The Panel unanimously finds that, although the misconduct was intentional
and might warrant suspension, Respondent is not a threat to the public or in need of

suspension and, thus, issuance of a reprimand is appropriate. Transcript at 177:14-19.
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RECOMMENDATION

Based upon the foregoing Findings of Fact and Conclusions of Law, the Panel hereby
recommends that:

4 Respondent be publicly reprimand for violation of RPC 4.2 (Communication
with Represented Person).

2. Respondent shall pay costs, provided for in SCR 120, in the amount of $1,500
plus the hard costs of these proceedings. Such payment shall be made no later than the
3oth day after the issuance of the Nevada Supreme Court’s Order approving and accepting
this Recommendation.

17

DATED this day of November 2021.

T

M 5P jé,tx

ERIC STOVALL, ESQ., Chair
Northern Nevada Disciplinary Panel
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CERTIFICATE OF SERVICE BY E-MAIL

The undersigned hereby certifies that a true and correct copy of the foregoing Findings of
Fact, Conclusions of Law and Recommendation after Formal Hearing was served electronically
upon:
1. Christian Moore, Esq. — cim@lge.net
2. Kait Flocchini, Esq. — kaitf@nvbar.org

3. Eric Stovall, Esq. - eric@ericstovalllaw.com

Dated this 17" day of November 2021.

L awna Petare

Laura Peters, an employee of
the State Bar of Nevada
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1 CHAIR STOVALL: 1'Il call the case of Stgfge .
2 Bar of Nevada versus Brent Harsh, Esquire.

3 (Meeting recording.)

4 M. STOVALL: Again, the State Bar of Nevada
5 versus Brent Harsh, Esquire, Bar Nunber 8814. This is

6 the time and place set for the disciplinary hearing. It
7 is being recorded.

8 Counsel, may have | appearances?

9 MS. FLOCCHI NI: Yes. Thank you. Good

10 norning. This is Kait Flocchini, on behalf of the State
11 Bar, and al so present is Laura Peters, our hearing

12  paral egal .

13 MR MOORE: Good nmorning. This is Christian
14  Moore with Lenons, Grundy & Eisenberg, and | represent
15 respondent, who is here with ne, Brent Harsh,

16 THE COURT: Geat. Before we proceed, is

17 there any prelimnary matters for us to deal wth,

18 Counsel ?

19 MS. FLOCCHINI: | have none.
20 MR. MOORE: Your Honor, | just have a
21  housekeeping matter. | note that not everyone's video is
22 on. | think that if the panel nmenbers are participants,
23 if soneone is observing, | don't think their video needs
24 to be on, but we would appreciate having video for all
25  panel menbers.

Litigation Services | 800-330-1112
www. | i tigationservices.com
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MR FLOETTA: So | do appreciate that. This

is Lucas Floetta. For some reason, my canmera is on, but

it's showng up as black. [I'mtrying to work it out
right now. | don't usually have that problem but
anyway, | do apologize. 1'll try and get it working as
soon as | can. If you want to take a break, | can work

on it nore, but | can keep doing it as we proceed if
you'd like as well.

MR MOORE: And |'mnot trying to delay. And
| respect the fact that there's technol ogical issues, and
I'mactually very enpathetic to that. | have no problem
if we just try and proceed and hopefully the video wll
be resol ved.

CHAIR STOVALL: Gkay. Wth that, | agree
that everybody who is participating should have their
video on, but | appreciate, Counsel, your wllingness to
proceed wth this technical issue. And hopefully, we'll
have it resolved. And | would just say if you can't get
the issue resolved, don't go crazy trying to nake it
happen. Just we'll just play along and see if it does
happen, but I'd rather have your attention focused on the
matters at hand as opposed to the technol ogical issue.

So with that, Ms. Flocchini.

M5. FLOCCHINI: My | suggest --

THE COURT: Yes.

Litigation Services | 800-330-1112
www. | i tigationservices.com
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1 M5. FLOCCHINI: -- as with many technol ogpiaggl °

2 issues, sonetines it's solved by restarting, so maybe if

3 we take 30 seconds and let M. Floetta | eave and cone

4 back in, that mght solve it. | don't want himto m ss

5 anything trying to do that particular --

6 CHAI R STOVALL: Let's go ahead and take a

7 couple of mnutes.

8 And, sir, go ahead and why don't you just

9 leave and reboot the thing and cone back in.

10 MR, FLOETTA: Sure. 1'll do that right now

11 M5. FLOCCHI NI : Thank you.

12 THE COURT: That's great. Now that we're all

13 here and ready, Ms. Flocchini, go ahead and proceed.

14 MS. FLOCCHI NI: Yes. And thank you for your

15 time here today as volunteers on our disciplinary panel.

16 This is an inportant issue, and we will do our best to

17 use your tine wsely.

18 There are three different types of duties

19 that a lawer has, and there's a |ot of rules going all

20 the way from you know, one Rule of Professional Conduct

21 1.1 through 8.4, but they can be categorized into these

22 three different types. One is to the client. Lawers

23 have duties to their clients.

24 The second is that a |awer has a duty to the

25 public as a professional. And then third, the |awers
Litigation Services | 800-330-1112

www. | i tigationservices.com
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have a duty to the legal system There's a duty to

follow the rules that we have agreed are going to be the
system by which we process |egal disputes, and Rul e of
Prof essi onal Conduct 4.2 enbodies one of those duties: A
duty to the | egal system

Specifically, Rule of Professional Conduct
4.2 requires that an attorney refrain from conmmunicating
W th representative opposing parties about the dispute.
We agree that this is one of the ways in which we wll
manage | egal disputes. So that's the issue that you're
here to decide today: Wether or not M. Harsh viol ated
Rul e of Professional Conduct 4.2, and if so, what an
appropriate consequence is for that violation.

You w || hear evidence today that establishes
that M. Harsh did comunicate with a representative
opposi ng party about the dispute that they were invol ved
in. The Bar is going to present testinony from Reed
Werner regarding his representation of Ms. Sandra Sei in
a particular personal injury dispute.

M. Werner will testify that he is in-house
counsel at the Hartford, and in that position, wrks to
def end various insureds or various people who are insured
by the Hartford in their respective |egal disputes that
when they're sued for, typically, personal injury

matters.

Litigation Services | 800-330-1112
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You w Il also hear testinony fromM. Hars

hi msel f regarding his conmunication with M. Wrner's
clients, that person that was represented in this
particul ar underlying matter, and then the Bar wi ||
present you with testinony from Ms. Baarson.

Ms. Baarson is the Hartford clains
representative that was assigned to this particular
underlying matter, this personal injury case where
M. Harsh represented sone parties and M. \Werner was
representing the Hartford' s insured and Ms. Baarson was
the clains representative to handle that insured' s
matter.

So the testinony of those three people plus
all of the exhibits that you have already received and
are already admtted, specifically those being Exhibit 1
through 11 fromthe State Bar and then, in fact,
respondent's exhibits, which were marked A through O
nost of which you have received, those -- the corpus of
all of that evidence wll establish, by clear and
convi nci ng evidence, that there was this violation of
Rul e of Professional Conduct 4.2, and the Bar is going to
ask this panel, after hearing all of the evidence and the
testinmony, to apply the ABA standard for inposing
sanctions; specifically Standards 6.32 or 6.33 and inpose

or recomend the inposition of a sanction to M. Harsh

Litigation Services | 800-330-1112
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for his violation of that Rule of Professional Conduct.

So again, thank you for your time, and we will use it
w sely.

THE COURT: Thank you, Ms. Flocchini.

M. Moore?

MR MOORE: Thank you. Panel share, is it
okay, given the canera angle and the Zoom if | address
the panel while I'msitting here?

CHAIR STOVALL: That's quite all right.
Thank you.

MR MOORE: Thank you. Respondent is here
t oday, although the respondent did receive a letter of --
a private letter reprimand which in fact was not really
private because people can find out that there's a
repri mand, but he's here today because that finding nade
by a screen panel was done in a context where M. Harsh
di d not have an opportunity to be heard in person so
people can directly look at himand frankly judge his
credibility.

We are here for only one rule, and that is
Rul e of Professional Conduct 4.2. Respectfully, Bar
counsel talks about part of the rule, which is a genera
prohi bition for an attorney to conmunicate with an
opposi ng party who the attorney knows is represented by

counsel and there's an actual know edge requirenent.

Litigation Services | 800-330-1112
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And that's one of the key things that wll be

di scussed here today, is whether or not given the context
of what was going and the subject of what M. Harsh was
comunicating to Ms. Sei in a single letter; if that is a
violation of Rule of Professional Conduct 4.2.

Bar counsel is correct that we will of course
all be hearing fromw tnesses. And M. Wrner, who is
the grievant, in other words, the person who reported
M. Harsh to the Bar, and has perhaps his own notivations
to do so, the evidence will show that M. Werner's
communi cations as to who he was representing and what he
was doing in the capacity of what he was doing is far
fromclear, was far fromclear at the tine to M. Harsh

In fact, M. Harsh thought, as the evidence
w |l show, that M. Werner was functioning as what's
known as coverage counsel where the attorney representing
the Hartford not the attorney representing Ms. Sei.

Anot her wi tness who the Bar we expect is
calling is the Hartford clains professional handling this
matter: M. Baarson, who herself may have her own
notivations for how she may choose to characterize things
because an insurance conpany should not be having the
sanme | awyer both opining on coverage issues and
affirmatively representing the insurance conpany while at

the sane tine purportedly providing a defense. That's

Litigation Services | 800-330-1112
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ethically not permtted. And that's inportant when one

consi ders what the viewpoint was of M. Harsh.

Anot her witness that you'll hear from of
course, is M. Harsh hinself. And again, this is
M. Harsh's opportunity to be heard, for all of the panel
menbers to | ook at himand understand the context and
determne the credibility.

Gt her witnesses who the Bar has el ected not
to call and who we are seeking to call are Ms. Sei
hersel f and whet her or not she even thought M. Werner
was representing her.

Anot her witness that we are seeking to call
and we expect to call -- and by the way, we subpoenaed

these witnesses just for the record -- is M. Chris

Turtzo because M. Chris Turtzo was the defense | awer
who in fact was engaged by the Hartford once a conpl aint
was filed to defend Ms. Sei. M. Turtzo can help provide
addi ti onal context.

And indeed, we think that at the end of this
matter, what the panel will see when we see the context
of what was occurring is that M. Harsh did not know that
Ms. Sei was represented by M. Werner if in fact she ever
was.

And if the panel is |ooking to see that there

shoul d be anything done, there's also Rule 6.34 which can

Litigation Services | 800-330-1112
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1 apply to having an adnonition. |In other words, thepggs'éz
2 suggested renedy, if you will, and it's not really a

3 remedy. It's a punishnment. This discipline that's

4  suggested is not appropriate under the facts as will be

5 denonstrated. Instead, if there is not just a sinple

6 dismssal, then 6.34, which we'll discuss |later on, which
7 essentially is a letter of caution, would be appropriate.
8 So obviously, everyone participating appreciates the tine
9 and effort that's being expended in this matter, and we
10 look forward to presenting our case.

11 CHAI R STOVALL: Thank you very nuch

12 M. Mbore.

13 Ms. Flocchini, call your first wtness.

14 M5. FLOCCHI NI : Thank you, Chair. The Bar

15 calls Reed Werner to testify.

16 Good norning, M. Wrner. Can you hear us?
17 MR WERNER: | can now. Yes.

18 MS. FLOCCHINI: Okay. G eat.

19 CHAI R STOVALL: Excellent, M. Wrner. M
20 name is Eric Stovall. I'mthe panel chair. Wuld you
21 please raise your right hand to take the oath.
22
23 REED VERNER,
24 havi ng been first duly sworn, was
25 exam ned and testified as follows:

Litigation Services | 800-330-1112
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2 CHAI R STOVALL: o ahead.

3

4 DI RECT EXAM NATI ON

5 BY M5. FLOCCH NI

6 Q Thank you. M. Werner, can you -- | want to
7 give the panel just some basic information about your

8 experience as an attorney. \Wat year were you |icensed
9 in?

10 A First licensed in 2004.

11 Q And in what state were you |icensed?

12 A | was first licensed in Nevada in 2004.

13 Q And are you licensed to practice |law in any
14  other states?

15 A California. | took the California Bar in

16 2010.

17 Q And where are you enpl oyed?

18 A | work for the |law offices of Eric Larsen

19 which is a division of the Hartford or in-house counsel
20 for the Hartford.

21 Q And how | ong have you worked at M. Larsen's
22 office?

23 A Since Decenber of 2017.

24 Q Did you work as in-house counsel anywhere

25 else prior to working for M. Larsen's office?

Litigation Services | 800-330-1112
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A | worked for about five years for the

Nat i onwi de i n-house, Ken Goates' office.

Q Ckay. And you've referenced that although
you're officially at M. Larsen's office that you're
I n-house for an insurance conpany, the Hartford. Could
you explain to us what it neans to be in-house counsel,
pl ease.

A Sure. So in-house counsel for an insurance
conpany, you defend insureds of the conpany as in
| awsuits that are filed against them you' re on salary
for the insurance conpany, so you get paid, you know, |
think twice a nonth or sonething |like that every nonth.
You just receive new files fromthem You don't have to
go out and nmarket. You don't have to go bill the
clients. You just receive files that come in and you
have to, you know, handl e whatever task is assigned to
you. That's basically it.

Q And who do you represent in the matters that
you handl e?

A The insureds. So dependi ng on, you know,
what case it is, it could be a conpany, it could be an
individual. It would just be whoever had a lawsuit filed
agai nst them That's what | do.

Q Ckay. And do you record your time like, you

know, a normal law firn? Do you do billable hours, so to

Litigation Services | 800-330-1112
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speak?

A We do, but it's not the same as a normal |aw
firm There's recess detail required, but they do put
time in so that it can be tracked in case of a potential
recovery on an offer of judgnent or if there's sone other
I ssue that needs to be addressed with the Court, then you
have something to go back and you're not just guessing.

Q And do you do work for -- Are you assigned
work or do you get retained by anyone besides the
i nsureds that come fromthe Hartford?

A No. | nean, | can do outside work only upon
approval of nmy supervisor. And generally, that is only
for pro bono work and so that's --

Q Ckay. So there's been sone reference in this
case to another attorney that also represented Ms. Sei.
M. Turtzo. And is he in-house counsel also?

A No. He works at what we call a panel firm

Q Ckay. And explain to nme what the difference
I's between what you as in-house counsel do for a Hartford
I nsured and what outside counsel does for Hartford
I nsur ed?

A It's nostly the same kind of work. You're
defending the insured in the lawsuit. The biggest
difference is there's a separation because the outside

law firmrepresents them and has a separate business.
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They're not part of the insurance conpany, and so there's

a separation there.

Usual |y, an outside law firmlike that, you
know, there is a big pressure on attorneys to bill as
many hours as they can to try and generate fees for the
firmand that's how they' re conpensated. At an inside an
I n-house counsel firm you are trying to represent the
i nsured, but you don't have that sanme pressure of trying
to bill as many hours as possi ble because if | bill 5,000
hours a year or, you know, 1,800 hundred hours a year, it
doesn't matter. | get paid the sane. |It's the same
sal ary.

Q So the outside counsel tracks their time and
submts bills to be paid, right?

A Yes.

Q And do you know who pays that bill?

A The Hartford. In this case, it would be the
Hartford. But whoever the insurer is.

Q Ckay. In your work for the Hartford, how
many i nsureds have you defended as in-house counsel ?

A | woul d say hundreds at this point.

Q And while working at the Hartford, have you
ever been asked to issue a coverage opinion?

A No.

Q And |l et's back up a second. What is your
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under st andi ng of what a coverage opinion is?

A A coverage opinion is when you are asked to
review the insurance policy and determine if -- Well, it
coul d be a nunber of things, but obviously, you're trying
to figure out if thereis -- if that specific policy A
has been conplied with, like |I've seen sone coverage
di sputes where the person either lied on their
application, didn't pay the prem uns, or those kind of
Issues, or they're lately, there's been a bunch of news
in the chatter about coverage opinions relating to
busi ness interruption and whether COVID 19 clains are
going to be covered in those |losses. 1've heard stories
about that. |'ve seen news articles and news stories on
it. But those are coverage-type opinions where soneone
i's determ ning whether or not something is covered by the
policy and whether the policy has or the specific terns
of the policy have been conplied wth.

Q Ckay. And let me just ask again. Have you
ever been asked by the Hartford to issue a coverage
opi ni on?

A No. No.

Q And have you ever offered a coverage opinion
to the Hartford?

A No.

Q So getting to the nore specific facts that
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apply to this particular matter, you were assigned to

represent Sandra Sei as an insured of the Hartford,
right?

A That is correct.

Q And when you received the assignnment, what
did you do?

A So when the assignment cane in, | read the
information that | got relating to the assignnent. A
letter was sent to Ms. Sei. | don't have a specific
recollection of it, but usually, | call the insured and
say: "Hey, guess what? |'mrepresenting you. Wat do
you remenber about the incident itself so that | can get
sone background facts?"

| usually call the insurance adjustor and
talk to them about any issues that, you know. "Wy is
this comng to nme? You know, what's going on? Wat's
the issue? Are you fighting about liability or are you
fighting about damages? Are you fighting about, you
know, sonething else? Wlat's the issue? Wiy is it
comng to me?" Because a lot of clains get resol ved

before going to |awers. They get resol ved.

Sonebody says, "I want you to fix ny car" or
they say "Well, here's the auto body shop repair or here
here's the invoice done. |It's not that big a deal. No

attorneys are involved in that as far as | understand.
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1 But if sonebody cones and says, you know, "I injurega%§ +
2 finger, | want a mllion dollars,” that mght be a

3 dispute on anount on val ue.

4 And so then they, you know, people wll

5 evaluate what's the issue with the finger? Is it like it
6 was a small paper cut? That's not a mllion-dollar case
7 inny estimation. But, you know, if it's a fracture and
8 like they could never use the finger again, nmaybe that's
9 worth nore noney. It just depends on the facts and

10 circunstances of the case.

11 Q Ckay. So you communicated with Ms. Sei and
12  then you communicated with the adjustor, right?

13 Yes.

14 Q And is the adjustor M. Baarson?

15 A Yeah. Kat Baarson.

16 Q Ckay. And what was the scope of your

17 assignnent in this particular matter?

18 A So when the case cane over, it was ny

19 understanding that settlenment negotiations had been

20 ongoing with the plaintiff's office. There were sone

21 letters back and forth that | read that tal ked about, you
22  know, like offers of settlenent, so it was ny

23 understanding that we needed to see if we could finalize
24 a settlenent, or if not, then I could give an eval uation
25 on what did | see with this case as far as |like what are
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t he | ssues.

In this case, it's my understanding that
Ms. Sei struck the plaintiff in a crosswalk while that
person had the walk signal. | wouldn't be fighting on
l[iability on that. | don't see any angle for liability.
The question would be what are the damages and what is
rel ated and what's not.
It was ny understanding that -- at |east the

way | understand it, they were trying to settle
M. Cenments' claimfor the $100,000 policy. It was ny
understanding that M. Cenents had been injured. | was
trying to figure out what extent of injuries he had
because there was sort of conflicting information in the
file, so | wanted to see what was the extent of the
injury. | talked to M. Harsh, who inforned ne that
M. Cements had been paral yzed, which raised a huge
concern to ne if they weren't going to accept the
$100, 000 policy limt.

Q And then there was a second claimant, right?

A There was a second cl aimant that was al so
Ms. Clements. She was -- M. Harsh conmunicated to ne
she was nmaking a negligent infliction of enotional
distress claim so | asked M. Harsh, you know, sone
questions relating to her claimto see, you know, could

she neet the criteria in Nevada for a negligent

Litigation Services | 800-330-1112
www. | i tigationservices.com

Harsh ROA 196




HEARI NG - 09/ 29/ 2021

© 00 N o o b~ w N Pk

N N RN N NN R R R R R R R R R e
g A W N B O © 00 ~N o 0o » W N Bk, O

) . ) . . Page 21
infliction of enpotional distress claim

And there was, you know, | was trying to get
information relating to both of those clains. | was
trying to see if we could settle M. Cenents' claimfor
the policy limt. M. Harsh said no, we can't do that
unl ess you pay policy limt also for Ms. Cenents. And
so, you know, at that point, or in very short order, the
negoti ati ons broke down. M. Harsh informed ne they
woul d be filing suit and they did so.

Q Ckay. Let me back us up for a second. You
conmuni cated with M. Harsh; correct?

A Yes. | talked to himon the phone as well as
on email .

M5. FLOCCHI NI: Ckay. And |'mgoing to show
you Exhibit 5, | hope. M canmera is hiding ny nenu. |
apol ogi ze.

CHAI R STOVALL: Does M. Werner have Exhibit
5? Are you seeing Exhibit 5?

CHAI R STOVALL: The Decenber 18th, 2020
letter? Yes.

M5. FLOCCHI NI: GCkay. And are you seeing
only that or do you see ny whol e screen?

CHAIR STOVALL: Well, | see that and | also
see a screen and | al so see faces along the sidebar

Q (BY M5. FLOCCHI NI:) GCkay. The reason why |
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1 ask is that | have one of those split screens, so nggﬁ'gz
2 tell what the screen is showing you. But as |long as
3 everyone can see a copy of the Decenber 18th letter
4  which has been marked as Exhibit 5, then I think we're
5 good. Thank you.
6 M. Werner, |'mshowi ng you what's been
7 marked as Exhibit 5. Do you recognize it?
8 A It looks like a letter that woul d have been
9 sent by ny office by ne.
10 Q Ckay. This is a letter that -- it has just
11 an S slash signature, but it's a letter that you
12 prepared; correct?
13 Yes.
14 Q And to whomis the letter sent?
15 A To Brent Harsh.
16 Q Ckay. And what is the subject matter of the
17 letter?
18 A This was a letter | sent to himrelating to
19 the Sandra Sei claim Hs clients are David C enents and
20 Sheila Cenments, and we are -- | basically was talking
21 about the denmand letter and trying to resolve the claim
22 Q Ckay. And so you identify that his clients
23 are or the plaintiffs are David and Sheel a C enents;
24  correct?
25 A Yes.
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1 Q And who do you identify as your client on

2 whose behal f you're comuni cati ng?

3 A Sandra Sei .

4 Q Ckay. You sent this letter by -- D d you

5 send this one by US. mail or by email? Do you know?

6 A | know that ny office sent hima letter by

7 mil, and then M. Harsh also enailed nme and said he

8 wanted to tal k about the case, and so | pulled a version
9 of the letter off the Internet and emailed it to him

10 Q Ckay. Did the docunent that you see on your
11  screen change?

12 A Yeah. You're now showing an enmail fromme to
13 Brent saying Brent, here's the letter | sent you on

14  Friday. | need information on the claim

15 Q Ckay. And this -- just for the record

16  purposes, this email that you were just reading to us has
17 been marked as Exhibit 7 to the hearing. And so you told
18 us this is the email that you sent attaching that

19 particular letter identifying Ms. Sei as your client,
20 right?
21 Yes.
22 Ckay. And I'mjust going to pull Exhibit 5
23 back up. In this letter, you ask particul ar questions;
24  correct?
25 A Yes.
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Q Ckay. And why did you ask the questions that

are in the letter that is marked as Exhibit 57?

A | was asking questions relating to the clains
bei ng made, specifically the clains being nmade by Sheel a
C enents.

Q Ckay. And what were you trying to figure out
by asking those questions?

A | was trying to figure out what evidence
there was to support a claimfor negligent infliction of
enotional distress.

Q Ckay. Is it fair to say you were eval uating
liability and/or damages related to Ms. Clenents' clainf

A Yes.

Q | will stop the sharing. M. Werner, during
the tinme that you were representing Ms. Sei on this
claim did you ever | ook at her insurance policy that the
Hartford i ssued?

A No.

Q Did you ever tell M. Harsh that you thought
Ms. Clenents' clains weren't covered by Ms. Sei's
I nsurance policy?

A No.

Q You had indicated that there was sone
correspondence back and forth about trying to resolve

M. denents' claimand naybe Ms. Sei's claimand/or
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1 evaluate that claim D d you ever nmake an offer ofPage e
2 settlenment for Ms. Cenents' clain?

3 A | don't believe | ever offered it on her

4 claim | was still trying to reach an eval uation on

5 that.

6 Q Ckay. Did you ever tell M. Harsh that you

7 were not going to be offering something to try to settle
8 M. Cenents' clain®

9 A No, | don't believe we had that conversation.
10 W were just talking about | was trying to gather

11 information about her claimto see what was there to

12 support it. And then | was also trying, if | could, to
13 resolve M. Cenents' claim

14 Q Ckay. Were you asked to opine on whether or
15 not Ms. Sei had coverage for the Cenents' clains?

16 A No.

17 Q What effect -- if you had been asked to opine
18 about such coverage -- what effect would that have had on
19 your representation of M. Sei?
20 A So the adjustors are trained not to try and
21 ask staff counsel for coverage opinions. |If they ever
22 were to ask nme for a coverage opinion, | would decline to
23 offer such an opinion because it would create a conflict
24 of interest. It just does. You can't represent soneone
25 that you're now saying well, maybe | shouldn't cover your
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1 claim That just doesn't work.

2 Q Ckay. So you and M. Harsh had discussions

3 about the clains. And how did those discussions end?

4 A M. Harsh said we're going to file suit, and

5 he sent ne an emailed copy of a conplaint that he was

6 filing on behalf of the Cenments against Ms. Sei. And he

7 said we're going to proceed with the |awsuit.

8 Q Ckay. And did you receive a copy of the

9 filed conplaint?

10 A | can't renmenber if the copy that Brent sent

11 me was filed or not. | think it was not, but it m ght

12 have been. But then | also got a copy fromMs. Sei. She

13 sent ne a copy of the conplaint that had been filed and

14  served on her.

15 Q Ckay. |I'mgoing totry to pull up an

16 exhibit. | amsharing what's been marked as admtted

17 Exhibit 11. It's tw pages, so it's currently show ng

18 the first of the two pages. Do you recognize the enai

19 that's in the center here from M. Harsh?

20 A Yeah. It looks like an enmil that he sent to

21 me. Yes.

22 Q And what was he providing to you through this

23 emil?

24 A It says he's sending ne a proof of service

25 that the conplaint had been served, and he says I'll send
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a conplaint later in another email.

Q And I"'mgoing to scroll down. This is the
second page of Exhibit 11. |Is this another email that
you recogni ze?

A It 1ooks like an email that he sent to ne.

It just says: "For your records,” so | don't know.

Q Do you see any attachnents referenced in the
emai | ?

A Ch, it looks like it says -- it's hard to
read, but it looks like it says "Plaintiff's conplaint”
and sonething else, image. |'mnot sure if the other
i mge woul d be sonething like his |ogo or something. |
don't know. But it looks like it says there's sonething
that's attached.

Q Coul d this have been an email by which he

provi ded the conmplaint to you?

A Yeah. | nean, like | said, he definitely
sent ne a copy of the conplaint. | don't remenber if it
was the file-stanped copy or not. | just don't. Sorry.

Q Ckay. And the reason why we're all here is
because there was an extra letter that was attached to
the conplaint that was served on Ms. Sei. Did M. Harsh
provi de you a copy of that letter?

A No.

Q How di d you receive a copy of that letter?
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A Wien Ms. Sei sent me a copy of the conpl aint

that she received. |If | remenber correctly, she faxed it
to me and she attached to that a letter fromM. Harsh to
Ms. Sei recommendi ng that she hire counsel and pursue a
cl ai magainst the Hartford specifically.

Q Ckay. And I'mgoing to share what's been
marked as Exhibit 10 and already admtted into the
hearing. Do you recognize this letter?

A Yeah. This is the letter that he attached to
the conplaint when it was served reconmendi ng that she
contact these attorneys to bring a claimagainst the
Hartford, | believe.

Q Ckay. And you only received this letter from
Ms. Sei not fromMss Harsh -- M. Harsh, right?

A Yeah. M. Harsh did not send this letter to
me. | received it fromM. Sei, and | was kind of
surprised because generally, | understand the rule to be
you do not contact represented parties. So | was
surprised that he would have sent a letter to ny client
sayi ng hey, you shoul d consider suing sonmebody.

Q Ckay. And then so after the conplaint was
filed, you didn't file the answer to the conplaint,
right?

A | did not.

Q Anot her | awyer did?
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A Yes, M. Turtzo filed an answer to the

conplaint as far as | understand.

Q Ckay. And why didn't you continue
representing Ms. Sei in the clain®

A So when we received the conplaint and it was
going to go forward, | contacted Ms. Baarson and | said
to her there has been information provided to nme that
showed M. Cenents is paralyzed as a result of this
claim

In ny personal evaluation, that is going to
exceed the $100,000 policy limt that this insured has,
and that presents a conflict of interest for staff
counsel continuing to represent the claim and so this
needs to be sent out to panel counsel to defend.

Q Ckay. So it was the potential damages
related to M. Cenments' claimthat led you to recomend
that the matter be handl ed by panel counsel ?

A Yeah. \Whether Ms. Clenents' clainms were
legitimate or illegitimate didn't matter to me because
M. Cenents' clains alone woul d have exceeded the policy
limt in ny eval uation.

MS. FLOCCHINI: Okay. M. Wrner, those are
all of the questions that | have for you. | thank you
for taking the tine to participate in the hearing. |

know M. More may have questions for you on behal f of
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M. Harsh, and of course our panel nenbers nay have

guestions also, so | pass.

CHAI R STOVALL: Your w tness, M. MNbore.

CRCOSS- EXAM NATI ON
BY MR, MOORE
Q Thank you. M. Wrner, have you, in your
career, having worked for a few different insurance

conpani es, ever conducted an exam nation under oath?

A Did you say exam nati on under oath?
Q Yes.
A And the answer is yes, | have.

Q Al'l right. And for those people who m ght
not understand what an exam nation under oath is, is it
an exam nation of an insured in order to obtain facts
regarding a cl ainf

A It is exactly that. Yes. You're trying to
-- it's like a deposition where you're swearing the
witness to take, you know, tell the truth and you're
aski ng them about facts about their specific claim

Q And you' ve done that for the Hartford,
correct?

A | have.

Q And is it therefore true that there are

I nstances where you have represented the Hartford
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1 directly; correct? rage St
2 A | have represented the Hartford directly in a
3 couple of or several instances, sone of which are

4  subrogation and sonme of themare U Mor UM clains that

5 are being nade. And for the panel, UMis or UMis

6 underinsured notorists and UM uni nsured notori sts.

7 Q And of course the purpose of that kind of

8 cl ai m does deal with coverage; correct?

9 A | wouldn't ever offer a coverage opinion.

10 What | would -- I"'mhired to do in those instances or

11 tasked to do is to provide a value for the claim So

12 oftentinmes, the insured is naking a claim and those

13 claims, the issue is value. What is the value of that

14 clain®

15 Q Wul d you agree that if you're tal king about
16 the value of a claim you are tal king about the amount of
17 noney that the insured should receive?

18 A Yes. You're talking about the noney or val ue
19 that the insured's claimis worth. Yes.
20 Q So there are tines when you do in fact
21 represent the Hartford and the purpose of your
22 representing the Hartford has to do with how nmuch noney
23 Hartford has to pay; correct?
24 A | would say in al nost every case, it's about
25 the anmpbunt of noney that has to be paid.
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Q Precisely. And did you ever conmunicate to

M. Harsh that you never ever do any coverage work for
the Hartford?

A | did not conmunicate that to M. Harsh. He
never asked ne that. M. Harsh, in ny experience, used
to be panel counsel or in-house counsel for Farmers for
many years. That has been -- that was ny understanding,
and so | know he knew that coverage work is not done by
I n-house counsel or sone people call it captive counsel.
It's just not done.

Q And when you say that it's not done, are you
proffering yourself as an expert who knows what the
experience is across the Bar in all insurance conpani es?

A | have not been asked to offer such an
opinion, but |I can tell you in ny experience that
coverage opinions are not offered by panel or by in-house
captive firms. And | know that it was not done at
Nati onwi de. It was not done at the Hartford. And ny
understanding is that other insurers don't have that
policy or have the sanme policy because it violates the
ethical rules that govern attorneys, and so it's not done
as a general rule.

Q So you just used a qualifier, didn't you.

You said it's not done as a general rule. Are you saying

t hat unequivocally, there never is a situation where
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I n- house counsel opines on coverage? 1|s that your

t hought ?

A What | amsaying -- and | said this at the
begi nni ng of your question -- is | do not have know edge
of every insurer and every policy in every insurance
conpany across the | and.

It has been ny experience in every insurance
conpany that | have dealt wth and for which | have been
retai ned, there are separate attorneys that do coverage
opi nions and that in-house captive counsel that does
defense insureds are not tasked with that activity. And
the reason for that is because it would violate the
ethical rules and it would be a problemfor themto offer
opi nions that sonething is not covered and then be
def endi ng that specific insured.

MR MOORE: (kay.

CHAIR STOVALL: 1'mgoing to stop this at
this point. As | understand it -- and correct ne,
Counsel, if I"'mwong -- M. Wrner has not been tendered

as an expert witness. He's a percipient witness only.
Let's just ask percipient wtness questions.

Q (BY MR MOORE:) Precisely. And what |'m
doing is I'mfinding out what M. \Wrner's experience has
been so we understand what the communication was |ike

wth M. Harsh.
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1 Therefore, to be clear, M. Wrner, you never

2 communicated to M. Harsh that you never do coverage

3 work. Is that accurate?

4 A M. Harsh never asked ne if | was offering a

5 coverage opinion. He never asked ne anything |ike that.

6 He asked ne like wll | pay ex nunber of dollars.

7 CHAIR STOVALL: [I'mgoing to interrupt you

8 there, M. Werner. | don't want you to give the answer

9 that you want to give. | want you to answer the question

10 that counsel's asking. Gkay? Just answer the questions

11 that you were asked.

12 Now, M. Mbore, go ahead and ask your next

13 question.

14 MR. MOORE: Your Honor, | don't think I got a

15 yes-or-no answer on that.

16 CHAIR STOVALL: | don't think you did either

17  You can ask the sanme question again if you w sh.

18 Q (BY MR MOORE:) M. Wrner, is it true that

19 you never told M. Harsh that you never do coverage work?

20 A I's that true? | never told himthat. Yes,

21 that is true. | never told himthat | don't do coverage

22  work.

23 Q We're going to take a ook at what's been

24 admtted into evidence. It's an Exhibit 4. And so I'm

25 going to see if | can have technology work. |'mgoing to
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1 stop the video that | have and |'mgoing to go to Exhibit
2 4.
3 And, M. Werner, do you have exhibits there
4 in front of you or do we have to rely on what you see on
5 the screen?
6 A | don't have any exhibits here, but | could
7 probably find themon ny conputer if | need to.
8 Q | don't think that's necessary. |'mjust
9 trying to find out what's the nost efficient for everyone
10 here. 1Is Exhibit 4 a docunent that you recall?
11 A Yeah, |'ve seen this docunent before. Yes.
12 Q And would it be accurate to characterize
13 Exhibit 4 as a letter that you wll often send to soneone
14  who you have been asked to work with by the Hartford?
15 A Yeah. | would call it a letter of
16 representation or a conmmunication to the client that we
17 have been retained to defend themor represent themin a
18 claimor a lawsuit.
19 Q Looking at that letter, are the words letter
20 of representation anywhere on the letter?
21 A | don't renenber, but | don't necessarily see
22 them | don't see the whole letter, but I don't know
23 Q All right. Panel menbers have the ability to
24  study correspondence here and exhibits, so we can
25 conti nue.
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1 M. Werner, let ne take a step back. This
2 letter that is marked as Exhibit 4 and the Bar has
3 previously introduced into evidence for the purposes of
4 this hearing, is that a letter? Do you know how that got
5 to the Bar?
6 A How the Bar obtained this letter?
7 Q  VYes.
8 A | believe they asked ne if there was a letter
9 of representation sent to the client and | gave it to
10 them
11 Q Wien you gave that letter of representation
12 to what you're calling your client, did you ask your
13 client for permssion to do so?
14 A Did I ask ny client for permssion to do
15 what? Send her a letter?
16 Q Did you ask your client -- Wll, let's take a
17 step back. Wuld you consider this letter ordinarily a
18 privileged comunication?
19 A Yes.
20 Q All right. And to be clear, you would
21 consider it a privileged comunication because it is a
22  communi cation between you as an attorney and the person
23 who you're contending here is your client, Ms. Sei. |Is
24 that correct? That's why there's a privilege?
25 A Yes.
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Q And who holds that privilege? Do you hol

the privilege or does Ms. Sei hold the privilege?

A Ms. Sei holds the privilege.

Q And if the privilege is going to be waived,
therefore, can you waive the privilege by yourself or
does Ms. Sei have to waive the privilege?

A Ceneral ly, Ms. Sei would have to waive the
privil ege.

Q Correct. And if Ms. Sei has not given you
perm ssion to send a letter to a third party, howis that
not a violation by you of her privilege?

A There is nothing confidential or secret in
this letter. There's nothing in here that reveals any
specific facts about the case other than the date in
which it occurred, and so --

Q M. \Werner?

A Yes. Yes, sir.

Q Are you basically saying no harmno foul ?

A What |'msaying is | raised this specific
Issue with the Bar and asked them Am| allowed to
actually produce it to you in this case absent a
subpoena? And they said it doesn't appear to have any
confidential information or it doesn't -- unless it has
confidential information in it, you can produce it.

Q So your testinmony is that when you send a

Litigation Services | 800-330-1112
www. | i tigationservices.com

Harsh ROA 213




HEARI NG - 09/ 29/ 2021

1 letter to soneone who you say is a client, that doegaggtBS
2 contain confidential information. |s that what you're
3 saying?
4 M5. FLOCCHINI: (Objection. Beyond the scope
5 of prior testinony.
6 CHAIR STOVALL: Well, look. This is not the
7 time or place to try to determ ne whether or not
8 M. Werner violated client confidence, so | amnot seeing
9 the rel evance.
10 MR MOORE: Your Honor, the relevance has to
11 do wth this. If M. Wrner is contending that M. Sei
12 was his client and we are entitled to find out how he was
13  communicating with her and how he's treating her even to
14 this day, and when we have a letter that is privileged
15 that is being dissem nated w thout the person who uphol ds
16 the privilege, ostensibly Ms. Sei, that is relevant.
17 MS. FLOCCHI NI: The Bar would also --
18 continues the objection to the argunment that it's
19 irrelevant to the issue in this disciplinary proceeding.
20 CHAIR STOVALL: kay. I1'mgoing to rule that
21 it's irrelevant. Move on.
22 Q (BY MR MOORE:) Ckay. | can certainly nove
23 on, Your Honor. In this letter, do you ever say to
24 Ms. Sei that you represent her?
25 A Let me look at the letter. | believe that
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1 would be the communication. | don't know that it rage S%
2 specifically says that, but it says that we have -- that
3 we were -- that we are defending her or will defend her

4 inalawsuit if oneis filed. So | think the

5 communication -- | don't know if those specific words are
6 used, but |I believe that we are conmunicating to her that
7 we would be representing her or defending her interests
8 inthis claim

9 Q And | appreciate M. Werner tal king about

10 what you believe. What we're trying to do is find out

11  how you use | anguage and how that --

12 CHAI R STOVALL: Counsel, this is beyond the
13 scope of the charges against M. Harsh. It doesn't

14 matter how M. Werner uses |anguage. What matters is

15 whether or not he represents Ms. Sei. He said he did.

16 He sent a letter and the letter speaks for itself.

17 It looks to ne |like he's saying he's

18 representing her. He's just testified he represented

19 her. It doesn't matter what other -- beyond that, |
20 don't see any rel evance.
21 MR. MOORE: Your Honor, what we're doing is
22 we're tal king about the choice of words that M. Werner
23 uses when he's comunicating, and those choice of words
24  have an inpact on the recipient. And this is an exanple
25 of our being able to show that in the context of when
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he' s communi cati ng when we woul d think that a

communi cation should be clear, even in a letter that's
being sent to the purported client, there is anmbiguity
even in that.

And we will then continue when we tal k about
t he communi cation between M. Wrner and M. Harsh how

there's those anbiguities. So respectfully, that is the

rel evance there. | can certainly nove on, Your Honor
CHAI R STOVALL: kay. | appreciate your
response, M. Myore. | understand what you're saying,

but this isn't whether -- this hearing is not about
whet her M. Werner is a good conmuni cator or not, whether
his letters are anbiguous or not. He's stated he
represented her. This letter was sent, he says, to let
her know he represented her. And that's as far as we
need to go as far as relevance. And thank you.

Go ahead and nove on.

MR MOORE: And for the record, if | may,

Your Honor, when you say "nove on," there are other
portions of the letter where we think that there are
I naccuracies. |s the instruction to nove on | cannot
di scuss those inaccuracies?

CHAIR STOVALL: Well, if the letter is --

l[ike | said, this case is not about whether or not

M. Werner's letter is accurate or not. This is about
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whet her or not M. Werner was representing Ms. Sei. He

was either her counsel or not. And |I've been very
synpathetic to the idea that if he really didn't
represent Ms. Sei, this case has a whole different
conpl exi on.

He's testified he does. Wuether or not his
letter is anbi guous or whether or not it is accurate, he
says he represented her. He sent her this letter that he
says was to comunicate that fact to himto Ms. Sei, and
that's as far as | think we need to go into this letter.
So right. | don't think any further -- trying to find
i naccuracies in the letter -- unless it goes to the heart
of whether or not he's representing her or not or
communi cated his representation to her or not, |'m going
torule it as irrelevant.

MR MOORE: And | appreciate that, and |I'm
going to focus on what the Chair just said.

Conmmuni cated. And respectfully, | think that's the issue
inthis case: Wat was conmuni cat ed.

CHAI R STOVALL: It's not just what was
comuni cated. It's whether or not his representation was
communi cated. And maybe he didn't say things that you
think are accurate or not, but it has to go to the heart
of the matter is representation. Anything else of you is

irrelevant, so if you have questions about whether or not
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this letter conmuni cated representation, go ahead.

Q (BY MR MOORE:) And that's respectfully what

| was trying to do.
CHAI R STOVALL: Cxay.

Q (BY MR MOORE:) And right now, when we talk
about your conmunication and your word choice -- and,
M. Werner, generally speaking, as an attorney, you agree
that word choice is inportant. Wrds have neani ng?

A Yes, | agree word choice has neaning. Wrds
have neani ng. Yes.

Q And you can appreciate how clarity of
conmmuni cati on can be inportant; is that right?

A | do agree that clarity is inportant.

Q All right. And the letter that you sent out,
is this basically a formletter, by the way?

A It sure is.

Q Ckay. And in fact, there are portions in the
letter you agree where it's referring to quote, "your

conpany, " cl osed quote, but this wasn't a matter
i nvol ving the conpany, was it?

A No. | don't believe there was any conpany
involved. It's aformletter. It goes out to every
single client on every single case.

Q All right. And when you sent the letter out,

di d you know there was a question of which insurance
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policy limt would apply in this case?

MS. FLOCCHI NI: Objection. Relevancy.

MR MOORE: May | be heard?

CHAI R STOVALL: Go ahead and answer the
question. | think it's relevant.

THE WTNESS: Say the question again so |
remenber. Sorry.

Q (BY MR MOORE:) Whien you sent this letter,
you knew that there was a question of what insurance
policy limt would apply in this case. |Is that right?

A No. Well, | didn't |ook at whether the
i nsurance policy would apply or not apply. Wat | was
| ooking at was this was a person that was referred to ny
office to represent, so | was |ooking at, you know, what
is the situation with liability and what is the situation
w th damages. |If a case gets sent to nme, there's sone
fight about one or the other or both.

Q And to be clear, you never sent Exhibit 4 to
M. Harsh, right? Just to nmake sure we all know that.

A | didn't send ny letter of representation to
M. Harsh. He didn't ask for it. It would be -- he's
not my client. He didn't have any reason to get it. So
no, | didn't send it to him

Q Well, if you would have asked for it, would

you have provided it to hin?
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1 A | don't know why he would need it. rage 44

2 Q I f he had asked for this letter of

3 representation, as you call it, to Ms. Sei, would you

4 have provided it to M. Harsh?

5 A | don't know. He never asked for it. |

6 didn't even think about it. | haven't thought about it.

7 | don't know that | would send it to himbecause |ike |

8 said, it's aletter to ny client, but |I've never in ny,

9 you know, 17 years of practice ever had anyone ask nme can
10 | get a copy of your letter of representation until the
11 State Bar asked nme for it in this hearing.

12 Q All right. So it wuld be very unusual for
13 an opposing attorney to ask for the letter of

14 representation. Do you agree with that?

15 A | would say it would be extrenely unusual and
16 | don't know what purpose it could ever serve.

17 Q Now t here comes a point in tinme when you do,
18 according to your testinony -- well, let's take a step
19 back. Did you earlier testify in this hearing that you
20 did not recall speaking to Ms. Sei?

21 A | don't have a specific recollection of

22 speaking to Ms. Sei. | believe | probably did because
23 that is ny general practice, but | don't have a specific
24  recollection of that.

25 Q And when you say you don't have a specific
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1 recollection, are we tal king about not speaking to rage
2 M. Sei at any tinme? You don't have any nmenory of

3 speaking to her at any tinme?

4 A | don't renenber speaking to her. | am

5 fairly certain that | did because that is ny general

6 practice, but I don't recall it. And so, you know, |'ve
7 been sworn to tell the truth. 1've got to tell the

8 truth. | don't renenber it.

9 Q You testified earlier that you never offered
10 any anount of noney for Ms. Clenments' claim correct?

11 A | don't recall offering any noney for

12 Ms. Cenents' claim That is correct.

13 Q When you sent what's Exhibit 4 that we stil
14  have on the screen to Ms. Sei, you copied M. Baarson.
15 Is that correct?

16 A If you could go down to the |ast page, | can
17 see that. | don't know.

18 Q Sur e.

19 A It looks like it was copied to her. Yes.
20 Q All right. And you copied Ms. Baarson
21  Dbecause she's the clainms professional who is handling the
22 claim correct?
23 A Yeah. She's the clainms handler or clains
24 representative that is handling the claim Yes.
25 Q And was there ever a point in time when you
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1 understood from Ms. Baarson that there was a question as
2 to what policy Iimt would apply?

3 A If there was a question as to what policy

4 limt would apply?

5 Q Yes.

6 A She had inforned ne that she had offered the
7  $100,000 policy linmt to M. denents and that M. Harsh
8 had asked for a $100,000 policy limt for Ms. Clenents.
9 And so it wasn't -- | don't know what you're trying to
10 ask. She communicated to ne that those were the

11 requests. She asked ne to ook at liability and damages
12 in the case. | did.

13 Q All right. So you've testified that danages
14 was an inportant thing that you were to trying to sort
15 out because that was a big part of your job; correct?

16 A Trying to figure out what the damages was in
17 this case was sonething that was part of nmy job. Yeah.
18 Q Ckay. So yes. So when we're |ooking at

19 Exhibit 3 that I've now brought up on the screen, is that
20 a docunent you recogni ze?
21 A It appears to be -- what you' ve got on the
22 screen anyway is the first page of a letter, a denmand
23 letter fromM. Harsh. Yes.
24 Q And |'mgoing to nove the pages, if that
25 helps refresh your nenory. |1'mnot trying to go too
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fast. You can tell me if | need to sl ow down. But does

that confirm your understanding that it is a letter from
M. Harsh?

A Yeah, it's a letter from M. Harsh

Q And did you understand that it was a demand
letter?

A It says so, so yeah

Q Al'l right. And so in that demand letter, do
you recall what M. Harsh's demand was?

A | don't specifically recall it, but I would
assune based on past experience or now you showed ne the
page that he was demandi ng $100, 000 for each of his
clients.

Q And when you received that denmand letter and
that demand letter, it was fine for you for Ms. Baarson
to also receive it; is that correct?

A | believe | received it not from M. Harsh,
but from Ms. Baarson

Q All right. And --

A | believe it's -- | believe it |ooks |ike
it's dated in Novenber, and | don't believe | even had
t he case assigned to ne in Novenber.

Q Wien you becane aware of the letter, the
demand letter, did you comuni cate the anount of the

demand to Ms. Sei who you say is your client?
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A Ms. Sei was informed of this demand letter --

MS. FLOCCHI NI: | apol ogize. (Objection.
Rel evancy.

MR MOORE: Respectfully, it does have to do
W th how he is treating Ms. Sei if that's really his
client.

MS. FLOCCHI NI: Again, |'mnot --

CHAI R STOVALL: | disagree, Counsel. This
isn't about whether M. Werner is an effective advocate
for his client. 1It's about whether or not he represented
Ms. Sei.

MR. MOORE: Agreed, Your Honor. Agreed.

CHAIR STOVALL: So I'mgoing to sustain the
obj ecti on.

Q (BY MR MOORE:) You were asked questions
earlier, and I'mgoing to navigate to another docunent
you | ooked at earlier, M. Wrner, pertaining to Exhibit
11. And I'Il just refresh. And you see the letter
there, right?

A Yeah.

Q And there's a portion in Exhibit 11 --
whoops. Sorry. It shows you that | can't nake this
technol ogy work perfectly all the time nyself. |Is there
a portion in Exhibit 11 where there's a request by

M. Harsh to you that you do sonething?
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1 A The docunent says: "Please have your rage 4

2 insured' s personal counsel contact ne." Yes.

3 Q And when you saw t hat request, what did you

4 do as a result of that, if anything?

5 A That request.

6 Q Yes.

7 A There wasn't anything for me to do about

8 that. At that point, the case had al ready been discussed

9 that it was going to go out to a panel firmand so there

10 wasn't anything for nme to do to follow up on that.

11 Q | think --

12 A M. Turtzo | believe had already -- | don't

13 know if he had officially been retained yet, but I

14  believe he was being retained at that nmonment, and so he

15 would be now representing Ms. Sei and not ne.

16 Q And when the phrase is being used by

17 M. Harsh, your insureds, did you correct himby saying

18 you're referring to ny client here? D d you do anything

19 to correct that phrase?

20 A | don't make it a personal habit of trying to

21 correct every inaccuracy or inappropriate reference in

22 every email that's sent to me. That's just -- it would

23  be obnoxious to do that. | try to treat people with

24  respect, and | would find it obnoxious if anybody wanted

25 to correct every single email that | sent. | just don't
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think that's how you practice law. Sorry.

Q Do you see any value in trying to be very
cl ear at conmuni cating who is representing who?

A In a general case, everybody knows who is
representing who. M letter specifically referenced ny
client being Sandra Sei, so to nme, that's already
comuni cated to M. Harsh. He knows who | represent.
That's why it's included in the letter so that he knows
that's who I'mrepresenting. |'mnot representing
soneone else. I'mrepresenting Ms. Sei. And | know he
represents the plaintiffs. And so, you know --

Q So let's do this. Since you referred to --
you're referring to what we've marked as Exhibit 5, and
al so have a page because fromyour prior testinony, you
indicated that there was an initial draft letter that was
part of an email that you were trying to denonstrate to
M. Harsh, but what happened was you also sent a letter
through the mail. And the letter is the same |anguage in
| arge part, but they are different; correct?

A The two letters you have up on the screen is
slightly different. Not substantially different, but
they are slightly different. Yes.

Q Ckay. And you agree that anyone | ooking at
the letters would have seen that you had copied

Ms. Baarson; correct? You see that there?
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1 A There is a cc to Kat Baarson on both letters.
2  Yes.
3 Q And do you see in the very first sentence you
4 -- and this, by the way, is your formal witten
5 comunication to M. Harsh; correct?
6 A It is aletter I sent to Ms. Harsh and
7 M. Har sh.
8 Q And so it's yes, right?
9 A Yeah. This is the letter that | sent to him
10  Yes.
11 Q And you see that the first sentence, it says:
12 "1 amin receipt of your demand |etter wherein you
13 confirmthat David Cenents' clains are resolved for the
14  $100,000 policy offer.” 1s that an accurate statenent?
15 MS. FLOCCHI NI: Objection. Relevancy.
16 CHAI R STOVALL: Counsel ?
17 MR MOORE: It's relevant because it has to
18 do with what is being conmuni cated between M. Harsh and
19 M. Wrner and what M. Harsh's understanding is of what
200 M. Werner's roleis inthis matter.
21 CHAI R STOVALL: That was not your question
22  though, Counsel. Your question was about this particular
23 fact whether or not this hundred-dollar tender was
24  accurate or not. So with respect to the objection, it's
25  sustai ned.
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Q (BY MR MOORE:) You've testified earlier that

it'"s inportant to try to be accurate, correct,
M. Werner?

A Yeah, it is inportant to be accurate.

Q And by the way, is this letter -- Is this
first created as part of a tenplate fornf

MS. FLOCCHINI: (njection. Relevancy.

MR MOORE: It has to do with how M. Werner
I's comunicating to M. Harsh because there are certain
things that are mssing in the letter.

CHAI R STOVALL: You know, this case Is not
about whether or not M. Werner is using a tenplate or
not, so I'mgoing to rule in favor of the objection. |
sustain it. Go ahead.

Q (BY MR MOORE:) |In the body of the letter,
do you agree that you do not state Ms. Sei is your
client?

A It says it at the top of the letter, so |
don't think it needed to say it a second time in the
letter.

Q We are hearing what you think, but ny
question is different. Do you agree that if one reads
the body of the letter, does it not state that Ms. Sei i
your client?

A | don't read letters in isolation or try and

S
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pi eceneal them out, so what do you want ne to say? It

doesn't say in the body of the --

CHAIR STOVALL: M. Werner, what | would |ike
you to say is this a correct answer to the question to
t he question you were asked. Do you see, in the body of
either of these two letters, that you represent Ms. Sei?

THE W TNESS. No.

CHAI R STOVALL: Thank you. Next question

Q (BY MR MOORE:) Wen you | ook at what you're
asking about in the body of the letter, do you agree that
t he questions you're asking could inpact the anount of
i nsurance coverage available to Ms. Sei?

A No.

Q You don't see that? Ckay.

A It has nothing to do with coverage. It has
everything to do with what is the liability situation and
what is the amount of damages.

Q Can | ask the panel chair to please rem nd
the witness he's not an advocate and to pl ease just
answer the questions?

CHAI R STOVALL: Yeah. | want direct answers
to the questions asked. No editorial, no additional. |If
Ms. Flocchini wants to delve into sone of those natters,
I"msure she'll do it. Next question.

Q (BY MR MOORE:) W're going to shift on over
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to another exhibit, and I'm going to show you what's been

already admtted into evidence as Exhibit O And Exhibit
O I'mjust going to go through some of the pages
generally, M. Wrner, because apparently, you don't have
the exhibits there in front of you

Just to see generally if you recognize this
as an email string between you and M. Harsh. And |
don't nean to be going fast, but hopefully, this gives

you an idea of what we're representing is accurate.

A It appears to be the emails between M. Harsh
and nysel f.

Q And to set the -- to have us understand, you
were communi cating wwth M. Harsh on or about -- and by

the way, let's not be msled by the fromand to because
that's what happens because you actually sent this email
string to Bar counsel through this earlier this year;
correct?

A Yes. Bar counsel asked for all
conmmuni cati ons between M. Harsh and nyself and |
provi ded them

Q And so when we want to | ook at what the date
was of the actual email, and I'mtrying to Zoomin on
that, you agree we're tal king about Decenber 22 for at
| east an email that |'ve blown up here; correct?

A The one that -- yeah. That says Decenber 22,
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2 Q All right. And so what you had done is

3 provided Bar counsel an email string fromthat date. |Is

4 that correct?

5 A Yeah, as far as | know. | provided the

6 enmmils that | was able to | ocate between M. Harsh and

7 nyself.

8 Q All right. And so you established that

9 emails between M. Harsh and yourself -- and if we take a

10 look at what for the record is Exhibit O nmarked as State

11 Bar nunber 210 for the page nunber, do you see how on

12  Tuesday Decenber 22nd as part of the communications, how

13 you refer to Ms. Sei?

14 A | referred to her as ny insured in that first

15 one.

16 Q Precisely. And of course that's a word that

17  you used, right?

18 A It is the word | used in that enail. Yes.

19 Q And do you agree that the neanings of the

20 words "ny insured" and "ny client" are different?

21 A In this case, they're not, but yes, they

22 coul d be.

23 Q Looking at -- Let me see if | can clear this

24  here. And I'mgoing back to Exhibit O | was just

25 clearing what | had marked here. You send -- again,
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1 Exhibit O we're on page 208, and I'I| see if | canpg 8MF6

2 that up soit's alittle easier. You send an email to

3 M. Harsh where you say "Brent" and you used the pronoun

4 "we." Correct?

5 A It appears that | used the pronoun we. Yes.

6 Q Ckay. And do you agree that when you're

7 using the pronoun "we," we're referring to -- who you're

8 referring tois you and the Hartford?

9 A | believe I"'mreferring to we as ny office,

10  but --

11 Q VWll, in the context when you say: W can

12 arrange an exam nation under oath but you indicated that

13 you instead planned to file tonmorrow. |f your client

14  decides to accept the hundred thousand dollars offer |et

15 nme know, and I'Il send over a release. You're talking

16  about authority that's extended by the Hartford not

17 Ms. Sei. |Is that correct?

18 A Ms. Sei is not offering personally any noney.

19 The noney woul d be comng fromthe Hartford.

20 Q Correct. M. Werner, did you in any enail

21 exchange with M. Harsh use the word "client" to refer to

22 Ms. Sandra Sei ?

23 A The enail of the letter that | sent to him

24 that said ny client is Ms. Sei? | don't know. | haven't

25 looked at every single email, so | don't knowif | used
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: Page 57
it any other way, but that's the one |I can recall.

Q That's not ny question. You just said in the
emai|l that | quoted that says: M client is Ms. Sei. |Is
there ever a sentence that says that?

MS. FLOCCHI NI: Objection. Asked and
answer ed.

CHAI R STOVALL: He's answered it. Well, he
says he wasn't sure. So the docunents are going to speak
for thenselves. |'msure he probably didn't unless
Ms. Flocchini is going to ask some questions and point it
out to her, so whatever the docunents say or don't say is
what they say or don't say.

Q (BY MR MOORE:) Al right. W're going to
take a | ook at another document here, which is Exhibit J.
And, M. Werner, are you able to see Exhibit J there?

A | see it.

Q And is that a docunent that you've seen
bef ore?

A | believe so.

Q And is it true that when Ms. Sei sends
M. Harsh's letter with the summons and conpl ai nt, she
sends it to the Katharine Baarson not you?

A It appears that way fromthis fax coverage
sheet. | know | got it right away.

Q But earlier, you testified that Ms. Sei sent

Litigation Services | 800-330-1112
www. | i tigationservices.com

Harsh ROA 233




HEARI NG - 09/ 29/ 2021

1 it directly to you, didn't you? rage 59

2 A | testified that we got it fromMs. Sei. |

3 may have said she sent it directly to ne. Maybe

4  thought that's what happened. | don't recall all of the

5 specific details. | know | got it right away.

6 Q Do you see any inconsistency with Ms. Sei

7 sending the correspondence to Ms. Baarson instead of you

8 as her purported attorney?

9 MS. FLOCCHI NI: (njection. Relevancy. Calls

10 for specul ation.

11 CHAIR STOVALL: | don't think it matters what

12 M. Werner thinks about it, so l'mgoing to agree with

13 the objection. Sustained.

14 Q (BY MR MOORE:) Al right. | think you nade

15 it clear, M. Wrner, that under no circunstance would

16 you think it's appropriate for you to have been opining

17 on coverage. That woul d adversely inpact your client.

18 W agree on that. Do we agree on that?

19 A That | wouldn't opine on coverage? Yeah,

20 didn't offer an opinion coverage in this case.

21 Q My question was different. That it would be

22 inappropriate for you to opine on coverage. Do you agree

23 on that?

24 A Yeabh.

25 MR MOORE: That's all the questions | have.
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1 Thank you. rage >%
2 CHAI R STOVALL: Redirect?
3
4 REDI RECT EXAM NATI ON
5 BY M5. FLOCCHI NI :
6 Q Thank you. |1'mjust |ooking for a particular
7 email so |l can pull it up for everyone. M. Wrner, |'ve
8 pulled up what's been marked as Exhibit 5. This is the
9 original letter, again, the original letter that you sent
10 to M. Harsh when you started comuni cati ng about
11 potential resolution of the Cenments' clains. Correct?
12 A | believe so.
13 Q And you were asking questions about the facts
14  surrounding Ms. Clenents' clains; correct?
15 A Yes.
16 Q Locati ng another one. The beauty of double
17 screens is | lose nmy nmouse. | amsharing the enail
18 string that's been marked as Exhibit Owith you. [|'m
19 scrolling down a bit to the enmail that you sent on
20  Tuesday, Decenber 22nd, at 2:53 p.m Do you see that
21  email?
22 A Yes.
23 Q Are you referencing simlar content in this
24 email as you referenced in your original letter?
25 A | believe so. Yes.
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1 Q And specifically, what information were you
2 continuing to | ook for?

3 A Clains relating to Ms. Cenments' claim

4 |Issue or facts relating to Ms. Cenents' claim

5 Q Ckay. And so between when you sent your

6 first letter and when you sent this enmail, you had not

7 received sufficient information, you thought, for your

8 eval uation; correct?

9 A Right. | was asking for nore information.
10  Yes.

11 MS. FLOCCHI NI: Those are all of the

12 followup questions | had. Thank you.

13 CHAIR STOVALL: M. Werner, are you done wth
14 M. Werner then?

15 MR MOORE: W are. | have no questions

16 within the scope of that redirect.

17 CHAI R STOVALL: Thank you. We've been going
18 for, looks |like about an hour and a half. Let's take

19 about -- I've got to get -- it's 10:34 right now. Let's
20 take about six mnutes, and we'll resunme back at 10:40.
21 THE WTNESS: Am | released as a w tness?
22 CHAI R STOVALL: Yes, you are, M. Werner.
23  Thank you very much for your tine.
24 THE WTNESS: GCkay. Thank you.
25 (Recess.)
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1 CHAI R STOVALL: Looks |ike everybody ispgggk§1
2 So call your next witness, M. Flocchini.
3 MS. FLOCCHI NI: Thank you, Chair. The Bar
4 calls Ms. Katharine Baarson to testify.
5 MS. FLOCCHI NI: Thank you. M. Baarson, can
6 you hear us?
7 THE WTNESS: Yes, | can.
8 M5. FLOCCHINI: Do you have video associ at ed
9 with your device?
10 THE WTNESS: It's playing. | see the video.
11 M5. FLOCCHINI: GCkay. W weren't seeing you,
12 but now we do.
13 THE WTNESS: You may see little cats running
14 in the background. M cats like to join nme for neetings.
15 CHAI R STOVALL: Ms. Baarson, we can put up
16 with cats, I"'msure. M nane is Eric Stovall. I'mthe
17 panel chair. Wuld you please raise your right hand to
18 Dbe sworn.
19
20 KATHARI NE BAARSCON,
21 havi ng been first duly sworn, was
22 exam ned and testified as foll ows:
23
24 CHAI R STOVALL: Go ahead, Counsel
25
Litigation Services | 800-330-1112

www. | i tigationservices.com
Harsh ROA 237




HEARI NG - 09/ 29/ 2021

© 00 N o o b~ O w N PP

N N RN N NN R R R R R R R R R e
O A W N B O © 00 ~N o O » W N Bk O

Page 62
DI RECT EXAM NATI ON

BY MS. FLOCCH NI

Q Good norning, Ms. Baarson. Thank you for
appearing in this disciplinary proceeding. | wanted to
give the panel a bit of background about you. Wat is
your occupation?

A My title is claimconsultant for the
Hartf ord.

Q Ckay. And how | ong have you done work as a
claimconsultant or simlar title/profession?

A Forty-one years.

Q And how | ong have you been a cl ai m consult ant
for the Hartford?

A | returned to the Hartford in 2009. | began
ny career with the Hartford and | |eft over 40 years ago.

Q Ckay. But so this current stint, you' ve been
wth the Hartford for approximately 12 years?

A You're taxing ny brain right here. Yes.

Q Ckay. And are you assigned to a particular
state as a clains consultant for the Hartford?

A | have nultiple states.

Q How many states do you handl e?

A Quite a few. | could list themall or I
generally don't handle -- although I'mlicensed for cases

on the East Coast, but probably fromthe M ssissippi
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1 west. | also handle Georgia, Louisiana. | haven'tpﬁgg >
2 any Al abana cases recently, but I'"'malso licensed in

3 Florida and Georgi a.

4 Q Ckay. Are there differences between the

5 states what kinds of clainms are allowed by | aw?

6 A Yes.

7 Q And | don't nean |ike according to the

8 different policies but, you know, | nmean, just as an

9 exanple, some states have negligence and sone states have
10 negligence per se. Are there differences |ike that

11  between the states?

12 A Every state has their own little innuendos.
13 They have different statutes, different case | aw that

14 gives rise to certain things.

15 Q Ckay. And as a clainms consultant, in your

16 work, do you assess the coverage for the insureds?

17 A Yes, | do.

18 Q And do you assess the liability of an insured
19 or exposure danages for an insured?

20 A Yes, | do.

21 Q Ckay. And can you tell us what the

22 difference is between those assessnments?

23 A Vel l, you can have coverage for a | oss of any
24  type, whether it's auto or general liability, whatever,
25 but you may not have liability. Coverage neans that
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1 you've entered into a contract that says we will defend
2 and indemify you for certain things that are in the
3 contract, whether it's -- and the policies tells you what
4 those things are, and those are defined within the
5 policy. Liability is did that insured or anybody acting
6 on their behalf breach any duty to another party.
7 Q Ckay. So could there be a situation where
8 there's coverage for your insured but you eval uate that
9 there are no damages associated with a particular claim
10  being asserted agai nst the insured?
11 A Let's split that up. | may have coverage for
12 the insured, but there's no liability. You always get
13 damages presented, and that's the econom c or
14  non-econom ¢ damages by the other party. So let's just
15 think that out.
16 Q So there could be coverage but not liability,
17 is what you're saying?
18 A Correct.
19 Q Now specifically, this case has to do with a
20 particular claimthat you were handling for the
21 Hartford's insured, Ms. Sei. Right?
22 A Correct.
23 Q Ckay. And so you were assigned to handl e
24 Ms. Sei's matter as a claimconsultant, right?
25 A Correct.
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