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11/19/2021 XIII 

APPX002660 – 
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APPX000056 

Notice of Entry of Order on Defense 
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Notice of Entry of Stipulation and Order 
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Limine  

10/07/2021 V 
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10/06/2021 V 
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person: 

 Via receipt of copy (proof of service to follow) 

 
An Attorney or Employee of the firm: 

 
 
       /s/ Sarah Daniels     
       BREEDEN & ASSOCIATES PLLC 
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Las Vegas, Nevada, Monday, September 27, 2021 

 

[Case called at 2:02 p.m.] 

  THE COURT:  All right, calling Case Number  

A-18-773472-C, Kimberly Taylor versus Keith Brill, M.D., who's here 

on behalf of the plaintiff?   

  MR. BREEDEN:  Good afternoon, Your Honor.  Adam 

Breeden, 8768, on behalf of Ms. Taylor, the plaintiff. 

  THE COURT:  Good afternoon.   

  On behalf of defendants? 

  MS. HALL:  Good afternoon, Your Honor.  Heather Hall for 

the defendants.   

  THE COURT:  Thank you.   

  And we're on for a series of motions in limine, so we're 

going to start with plaintiff's motion in limine number 1, motion to 

permit certain closing argument -- argument techniques of 

plaintiff's counsel.  I reviewed that motion, defendants' opposition, 

as well as the reply.   

  Anything further, Mr. Breeden? 

  MR. BREEDEN:  Your Honor, I'll -- I'll just make some very 

brief statements here for the record because I don't think a lot of 

oral argument on this particular motion is warranted.  I started 

filing this motion because I felt that some of the district court 

judges were not aware of all the nuances of cases such as Pizarro 

and Gunderson and others that are cited in this brief, and without 
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an opportunity to fully review those cases, they were not making 

the correct decision during certain closing arguments so we wanted 

to put these cases in front of you.   

  The phrase send a message is perfectly fine.  It is not 

limited to punitive damages cases, provided that it is -- the 

message is being sent is to the defendant.   

  Discussion of rulebreaking and media coverage was 

expressly ruled on in the Pizarro case.  It was found to be proper.  

Again, perhaps there's a -- a line there that could be crossed, but 

what I typically do is try to argue word for word what is in the 

closing in the Pizarro case which the Nevada Supreme Court has 

approved so I don't think I can run afoul of anything.   

  And then the last issue is this want ad technique.  Again, 

this will not ask jurors what they would want to respond to that ad, 

they will be asked what they believe my client, the plaintiff in this 

case, would have needed to respond to that ad.  It is a permitted 

technique, it's been used in this district before, I cited to you a case 

where Judge Hardy had approved of that, and I would ask that you 

approve all these techniques.   

  THE COURT:  Ms. Hall. 

  MS. HALL:  Very briefly, Your Honor, just to touch on I 

guess each of the points that Mr. Breeden addressed.   

  With respect to media coverage, I'm not aware of there 

being any media coverage in this case.  Certainly, if there is by the 

point of our trial, I think it would be improper to discuss that in 
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front of the jury other than, you know, the general admonition that 

they're not to view any coverage, they're not to do any research on 

their own which I know the Court gives. 

  I do not agree, as I stated in the opposition, that 

Gunderson approved use of send a message.  I think what the court 

found in that case is that under the specific facts of that case it was 

not jury nullification for the attorney to have used the phrase send a 

message in the exact contacts -- or context that he did.   

  Here, you know, without yet knowing exactly how Mr. 

Breeden intends to use it, the way that it was generally stated in the 

motion in limine I think is more akin to Lioce and what the court 

found to be jury nullification.   

  This case is about Ms. Taylor's medical care and whether 

or not Dr. Brill met the standard of care or violated the standard of 

care.  It's not about, you know, general rules of safety for the 

community or the jury serving as the conscience of the community.  

  So I think to allow those types of statements from counsel 

or others would be very prejudicial to the defense and it's not 

based on any evidence in this case.  And I do think that it's 

important that there is not punitives in this case.   

  The very last issue, the want ad technique, that -- you 

know, I do believe that that is a pretty clear violation of, you know, 

telling the jurors to put themselves in the shoes of Ms. Taylor.  The 

fact that it's, you know, kind of rephrased to say how much would 

you say it would have taken plaintiff to respond doesn't make it any 
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different.  It's still asking the jury to put themself in the shoes of the 

plaintiff which I think would be a violation. 

  With that, Your Honor, you know, I -- I -- I mean no 

disparagement to Judge Hardy, but Judge Hardy is not precedent.  I 

don't have anything else to add unless Your Honor has any 

questions for me on that motion.  

  THE COURT:  Okay.  Mr. Breeden, anything in addition 

and then you left out the per diem damages argument, or I don't 

know if you did that intentionally. 

  MR. BREEDEN:  The per diem was not opposed by the 

defense so I assume you'll grant that as well.   

  The only thing that I would have to say in rebuttal, Your 

Honor, is the -- the comments about news media if you read what 

was said in the Pizarro case which was quoted in our motion, 

essentially counsel makes an argument that, you know, verdicts 

sometimes make the paper and, you know, people read about 

verdicts and determine whether they're going to follow rules from 

that.   

  And I'll -- I'll just mention on this particular one, Your 

Honor, I argued this in front of former Judge Scotti on one occasion 

and he frankly said to me, he said you know, Mr. Breeden, if I were 

to have decided these without any cases, I might have ruled 

differently, but, you know, you've cited these clear Nevada 

Supreme Court cases and I'm bound by those.  And so I think it's 

fair that, you know, I have read up on what the Nevada Supreme 
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Court says on these issues and those are fair comments that have 

been approved by the Nevada Supreme Court, and so I would 

submit on that. 

  THE COURT:  All right.  Thank you.   

  So as to the send a message argument, and obviously I 

understand your position that you're saying you would tailor it 

specifically to this defendant, the Court still doesn't believe that the 

-- that the phrase send a message is appropriate.  Obviously, it's 

appropriate to say, you know, if you believed he was negligent, 

then you should find for X, Y and Z, that's different.  I -- again I 

don't -- the Court doesn't approve of the send a message language 

and certainly not for the community even though I -- like I said, you 

restricted your argument to it being for defendant.   

  As to the safety rules and the media, the Court is not 

going to allow any reference to safety rules or media mentions 

other than the admonishment by the Court.   

  As to the want ad, I -- I do believe it invites jury 

nullification and essentially while you're limiting it to the defendant, 

I think it allows the jurors to place themselves in that position by 

merely suggesting it in the fact that it's a want ad.  So I don't find 

that appropriate. 

  And as to the per diem damages, while I appreciate that 

you assumed I was going to grant it as unopposed, that's the 

discretionary rule and I still have to look at the substance, and I also 

find that the per diem damages arguments invites jury nullification 
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and asks the jurors to place themselves in the place of the plaintiff.  

So, that being said, it's going to be denied with that caveat. 

  MR. BREEDEN:  Your Honor, a clarification.  Are you 

saying I'm not permitted to use the phrase send a message at all in 

closing arguments? 

  THE COURT:  Correct.   

  MR. BREEDEN:  Okay. 

  THE COURT:  All right, on to the next plaintiff's motion in 

limine number 2, motion to exclude informed consent form and 

terms or argument regarding risk or known complication.  I 

reviewed that motion, defendants' opposition, as well as the reply, 

and there was also supplemental briefing on both sides that I 

reviewed.   

  Anything further, Mr. Breeden? 

  MR. BREEDEN:  Your Honor, I do think this is the most 

important motion in limine in front of you today so I do have some 

additional comments.   

  I'd like to start by referring to a case called Andrews 

versus Harley Davidson.  And this is a 1990 supreme court case 

from Nevada.  And in that case what happened was an intoxicated 

motorcycle driver rear ended a parked car and he sued and he sued 

Harley Davison for product defect and he claimed that his injuries 

were caused by a defectively-designed gas tank which when there 

was a collision with the motorcycle, a spring clip would fail and it 

would cause the gas tank to rise above the rider's seat and 
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therefore in a collision, the rider would hit the gas tank and be more 

severely injured than they otherwise might have been in a collision.   

  And what happened was that case went to trial and the 

district court allowed that evidence of intoxication and the plaintiff 

lost.  And it went up on appeal and what the Nevada Supreme 

Court said is look, it feels like it ought to be admissible in that case 

that you had an intoxicated motorcycle drive here.  That feels like 

that ought to be admissible, but it's not probative of any question in 

the particular case because you have a duty as a motorcycle 

manufacturer and designer to design a safe product whether or not 

a person who's riding it is intoxicated or not, so they -- they 

reversed that.   

  And I think very similar arguments exist in this case.  

There is no assumption of risk defense in medical malpractice 

cases.  It does not exist.  And actually if it did, Your Honor, as I 

mentioned in the pleadings, you'd have a case which arguably exist 

today where doctors just put everything on their consent form or 

their risk of procedure form and then try to evade liability for 

negligence, if that occurs, and no patient can consent to a negligent 

surgery.   

  The entire defense of this case appears to be premised on 

them showing the jury this informed consent form, that it does 

mention perforation to the uterus and small intestine, and instead 

of arguing the standard of care which is the real issue of fact for the 

jury to decide, they're just going to argue listen, she was warned 
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and therefore the doctor shouldn't be responsible.   

  Courts around the country have found this type of -- of  

so-called defense in a medical malpractice case to be both 

irrelevant and prejudicial and I -- I hate to read quotes from other 

cases, but -- but I would like to in this case because essentially the -- 

the quote is the argument and this comes from the Wright versus 

Kaye case, which is a recent Virginia Supreme Court, and all the 

arguments in this case that were accepted by that court are 

applicable here.   

  And they stated:  Awareness of the general risks of 

surgery is not a defense available to Dr. Kaye against the claim of 

deviation from the standard of care.  While Wright or any other 

patient may consent to risks, she does not consent to negligence.  

Knowledge by the trier of fact of informed consent to risk where 

lack of informed consent is not an issue does not help the plaintiff 

prove negligence, nor does it help the defendant show he was not 

negligent.  In such a case, the admission of evidence concerning a 

plaintiff's consent could only serve to confuse the jury because the 

jury could conclude contrary to the law and the evidence that 

consent to the surgery was tantamount to consent to the injury 

which resulted from that surgery.  In effect, the jury could conclude 

that consent amounted to a waiver which is plainly wrong, end 

quote.   

  And this is the exact scenario you have in this case.  

We've cited numerous court decisions from around the country 
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stating that this kind of information is -- is inadmissible and 

certainly more prejudicial than probative.   

  The parties briefed a supplemental brief on the Traynor 

[ph] case where the Nevada Supreme Court has agreed that a 

plaintiff cannot consent to negligence through a informed consent 

form.  This is simply the law.  And I want to be clear on what we're 

requesting here.   

  What we're -- what we're requesting is that these 

informed consent forms not come into evidence in this case, that 

the defense and their expert not be able to use the words risks of 

surgery or complications of surgery.  I expect both sides will make 

proper argument as to the fact that perforations can occur with and 

without negligence.  I don't think that should be barred.  And then 

the experts can detail their reasons why they think this particular 

injury occurred because of negligent conduct or it occurred without 

negligence.   

  But the law on these issues is very clear and we simply 

ask that you rein in the defense.  We cited at least a dozen 

examples in depositions and expert reports of the defense where 

this is what they plan on using to defend this case and it is simply 

an improper defense. 

  THE COURT:  Okay, before I allow Ms. Hall to speak, you 

mentioned that both parties are going to be discussing that the -- 

that the -- one second.  I guess that the cut so to speak can occur 

with or without negligence.  That's probably not the appropriate 
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term, but that's what came to mind.  So how are you -- 

  MR. BREEDEN:  Perforation. 

  THE COURT:  -- how are you differentiating that from it 

being a known risk and why would that be more prejudicial?  If it's 

possible, then obviously it's a risk, right?   

  MR. BREEDEN:  Yes, but the distinction is that you cannot 

consent to negligence.  They -- you cannot waive the right to sue -- 

  THE COURT:  Oh, yeah, I know.  I -- I -- but I -- I see that as 

two different issues.  I see the informed consent as one issue and 

then whether or not it's a known risk that can occur as you just said 

with or without negligence present, that's a separate issue. 

  MR. BREEDEN:  Well, excluding the informed consent 

form is going to be meaningless if the Doctor can still get up there 

and say look, I had this long conversation with Kim and I told her 

about all the known risks and potential known complications of this 

procedure and she agreed to it so I shouldn't be held responsible 

because that's what happened here.  That's the inappropriate 

argument.  The appropriate argument that the two parties will make 

and they disagree on this answer, but the appropriate argument 

back and forth is was there negligence here, was this an avoidable 

perforation or was this unavoidable.   

  THE COURT:  All right.  Ms. Hall. 

  MS. HALL:  One thing I want to make sure is very clear to 

the Court and perhaps to opposing counsel is that the defense is 

not taking the position that Ms. Taylor consented to a negligently 

V APPX000968



 

Page 13 

----------------------------------------------------------------------------------------------------------- 
GAL FRIDAY REPORTING & TRANSCRIPTION 

10180 W. Altadena Drive, Casa Grande, AZ 85194  (623) 293-0249 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

performed surgery.  Quite the opposite.  You know, one of the -- the 

defenses that I raise in this case in -- one of the affirmative defenses 

in our answer to the complaint was assumption of the risk.  That is 

not the same thing as arguing that a consent form somehow 

inoculates the defendant physician from any negligence if there 

was some negligence.   

  The reason that a consent form and there are -- there is 

more than one consent form.  Both I think are very detailed, but the 

reason that a consent form describes known risk and complications 

is because those can occur even when the surgery is performed 

correctly and without negligence.  Plaintiff's own expert when I 

deposed him acknowledged that.   

  And, you know, I think it's part of the contemporary -- 

contemporaneous, excuse me, medical record we should --  

  THE COURT:  Oh wait, Ms. Hall, you went out.  Ms. Hall? 

  THE CLERK:  Hello? 

  THE COURT:  Ms. Hall?   

  THE CLERK:  She cannot hear us. 

  THE COURT:  Okay. 

  MR. BREEDEN:  I'm still with you, Your Honor, and I 

cannot hear Ms. Hall either. 

  THE COURT:  Uh-oh.   

  THE CLERK:  Okay, hold on.  Let me send her a message. 

  MS. HALL:  Did I cut out? 

  THE CLERK:  Oh, you --  
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  THE COURT:  Yes, you were completely out.   

  MS. HALL:  I apologize, Your Honor.  I'm on my iPad and I 

-- I got a phone call so I think that's what happened. 

  THE COURT:  Okay.   

  MS. HALL:  Did you hear any of that or should I just -- 

  THE COURT:  I did hear --  

  MS. HALL:  -- wrap this up? 

  THE COURT:  -- I did hear a lot of it.  You cut out for about 

the last minute. 

  MS. HALL:  Okay.  I'll -- I'll just really quickly sum it up and 

-- and say that it's not our intention to argue to the jury that Dr. Brill 

committed negligence, but Ms. Taylor consented to a negligently 

performed surgery.  Our position is that the reason risk -- known 

risks and complications are in the consent form is because they can 

and do occur in the absence of negligence and that is exactly what 

happened here.   

  THE COURT:  Okay.  Mr. Breeden.  

  MR. BREEDEN:  Judge, I -- I don't know -- I -- I -- I agree 

with Ms. Hall that she's allowed to argue that this type of injury can 

happen with or without negligence and her expert can say look, this 

is why we -- we think this particular injury was not caused by 

negligence.  They're free to argue that.   

  But what they can't do is they can't say hey this is just a 

risk, we warned her in advance and we're not responsible for this 

and here's the consent form that she signed and we had a long 
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conversation with her.  They have to focus on what the Doctor did 

to avoid what happened here within the standard of care, not what 

my client may have known or been told about potential risks or 

complications.   

  And again, if the law were to allow this, you would have a 

system where doctors simply deemed everything to be an 

uncontrollable risk or complication of the procedure and therefore 

you could never sue a doctor.  And I would submit to you that that's 

sort of what's going on in this informed consent form in this case 

because it mentions extremely rare events.   

  We have three OBGYNs in this case and none of them 

have actually seen another case where there was a perforated small 

intestine from this procedure.  It is extremely rare and that is why 

we're saying that this procedure was not done within the standard 

of care. 

  THE COURT:  All right.  So as to plaintiff's motion in 

limine number 2, it's going to be granted in part and denied in part.  

  As to the evidence that Ms. Taylor executed an informed 

consent form, that's going to be precluded.   

  As to any verbal discussions between Dr. Brill and Ms. 

Taylor that she -- that they discussed risks and complications, that's 

going to be precluded.  I think both invite confusion to the jury and 

are not relevant.   

  However, I think as acknowledged by both sides, I think it 

is relevant that perforation is a known risk as long as there's 
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sufficient foundation for the testimony.  So that will be allowed and 

of course any argument flowing from the evidence thereof.   

  As to your request for use of a jury instruction advising 

the jury that it's irrelevant whether perforations in general are a 

known risk or complication, I'm going to reserve ruling until 

evidence is presented and we can address that when we settle jury 

instructions.   

  MR. BREEDEN:  Thank you, Your Honor. 

  MS. HALL:  May I ask a quick I guess point of clarification? 

  THE COURT:  Uh-huh. 

  MS. HALL:  So one of the opinions that's been offered by 

my expert, Dr. McCarus, he goes into great detail regarding the 

consent form.  Is that ruling also precluding my expert, Dr. 

McCarus, from discussing his opinions on that subject matter? 

  THE COURT:  If it's about the consent form that was 

signed by Ms. Taylor, yes, but he can talk about the known risks to 

the surgery.   

  MS. HALL:  Okay.  Thank you. 

  THE COURT:  As to plaintiff's motion in limine number 3, 

motion to exclude evidence of asserted liability of other healthcare 

providers under Piroozi, I've reviewed that motion, the opposition, 

as well as the reply and go ahead, Mr. Breeden. 

  MR. BREEDEN:  Your Honor, I -- I won't hide the fact that I 

do not think the Piroozi case was correctly decided.  I wonder how 

much longer we're going to have the Piroozi case.  There were 
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certainly three members of the Nevada Supreme Court when it was 

decided that did not think that case was correctly decided.  

However, we have it in this case so now we have to grapple with 

whether it applies on the specific facts of this case and if it does, 

how it should be applied. 

  I want to summarize what's going on with some of these 

positions as to different healthcare providers.  First of all, Dr. Brill, 

the defendant, does not blame any other healthcare provider for 

any damages or injury to Ms. Taylor.  Okay.  The defense expert, 

who is Dr. McCarus, also does not give any opinions or blame any 

other healthcare provider for any injury or damages to Ms. Taylor. 

  Plaintiff's expert, who is Dr. Burke, he did do an initial 

affidavit of merit for this complaint where he blamed Nurse 

Hutchins, Anderson Hospital and St. Rose for a delay in diagnosis 

of her injury, but he did not ever do a formal report on that which 

would be required to use that testimony under Rule 16.1.   

  Dr. Burke did blame Dr. Brill for all damages and did a 

formal report against Dr. Brill and an emergency room doctor, Dr. 

Christensen, stating that Dr. Christensen was responsible for 

approximately a seven-hour delay in diagnosis and a report was 

done.   

  So the -- the question is here, especially in the -- in the 

Piroozi and Bhatia cases, you -- you had a case that was clean in the 

sense that you just sued several medical care providers and you 

said they are all responsible for a delay in diagnosis or failure to 
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treat and therefore they're all responsible in different proportions 

for the same injury, and that scenario is not presented by this case.  

  This is a case where we are only blaming Dr. Brill for a 

hundred percent of the damages.  He's responsible for everything.  

There is a window of time of approximately six hours where Dr. 

Christensen could have caught what happened earlier and treated 

it.   

  Now, Dr. Burke who is the expert who talks about this for 

plaintiff says look, it wouldn't have made any difference in the 

outcome, Ms. Taylor would have needed the same resection 

surgery to her small bowel to repair the perforation, but arguably 

she would have endured six hours less of pain and suffering. 

  So we talk about, you know, how does Piroozi even apply 

here.  You certainly couldn't say to the jury look, apportion all the 

damages between Dr. Brill and Dr. Christensen and -- and let's say a 

jury said Dr. Brill is 80 percent responsible and Dr. Christensen is -- 

is 20 percent.  Under that finding, Dr. Brill wouldn't get a 20 percent 

reduction in damages because Dr. Christensen hasn't been blamed 

for all the damages.  He's only been blamed for additional pain and 

suffering during a very short window of time.   

  So I think there's a couple of ways that this can be 

addressed by the Court.  The first is, you just give a jury instruction 

that says don't award any damages against Dr. Brill that you think 

Dr. Christensen caused.  And I'm okay with that because the 

admissible testimony in this case is that Dr. Christensen caused 
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virtually no additional damages.  That's -- that's why he was 

resolved out and we chose not to proceed against him.  It's clearly 

Dr. Brill who's primarily responsible for this injury. 

  Alternatively, you would have to give a special verdict 

form to the jury and say look, figure out all the damages for this six 

hour period of time and then figure out between Dr. Christensen 

and Dr. Brill what percentage they are responsible for those 

damages and then you would have I guess another special 

interrogatory on the form that just says hey excluding those six 

hours, you know, what are all the other damages that you find in 

this case.   

  But what I fear is that the defense is going to try to say oh 

look, the jury has found Dr. Christensen 10 percent responsible so 

we get a 10 percent reduction from the entire damages in this case 

and no expert has supported that.   

  And I'll conclude my remarks here, but the problem in this 

case is Piroozi and Bhatia involve multiple providers accused of 

causing the same injury and we just don't have that situation here.  

There's no Nevada Supreme Court case or court of appeals case to 

my knowledge that says how we are to approach this particular 

scenario where the doctors are clearly being blamed for different 

types of damages.   

  But again, to -- to summarize, at worst I think you would 

put Dr. Christensen on the verdict form because there is an 

admissible expert report from my expert before he was dismissed 
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that says he is responsible for some damages, but when we look at 

the other provider, Nurse Hutchins, Henderson Hospital, St. Rose, 

any other nurse or -- or the anesthesiologist, anybody like that, 

there's no admissible report, expert report of any kind for those 

providers and clearly those should be excluded from the verdict 

form.  Thank you. 

  THE COURT:  All right.  Ms. Hall? 

  MS. HALL:  Your Honor, Piroozi is the law in this state and 

that was decided in 2015.  Before that case, when this issue would 

come up, and I can tell the Court that it comes up frequently in 

medical malpractice cases and has at least since as long as I've 

been practicing malpractice, and when it would come up prior to 

Piroozi we would be informed of the amount of a settlement with a 

settled party and we would request an offset for that amount.   

  Piroozi said you don't get an offset.  Instead, the only way 

to ensure that you're not being held liable for some other entity or 

individual's negligence is to put that other party on the verdict form 

if there's evidence of negligence of others.   

  And the Bhatia case very clearly says -- it's an 

unpublished case, but I think it's very persuasive -- that you as the 

plaintiff's attorney do not own your expert's opinions and if your 

expert has offered an opinion in a case that another party or 

nonparty was negligent, then the defense may use that testimony. 

They don't need their own expert or the defendant himself or 

herself to opine against another healthcare provider. 
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  This is not distinguishable in any way from Piroozi.  

Piroozi was not decided on, you know, there being the same exact 

injury caused, and Dr. Burke very clearly in both his original 

affidavit, his reports and his deposition testimony said that he 

believes that there was a violation of the standard of care in 

causing the perforations to begin with, but that all of the providers, 

Dr. Brill, Bruce Hutchins, St. Rose, Henderson Hospital, Dr. 

Christensen, all of those providers were below the standard of care 

for failing to diagnose this perforation of the bowel.  And he even 

went so far as to say that that -- the negligence of all those other 

people contributed to the delay in diagnosing and caused Ms. 

Taylor further pain and suffering.   

  So the only way -- a jury instruction is far from sufficient 

to ensure that Dr. Brill is held responsible for the negligence 

attributed to him, if any.  These other people, these other entities 

must be on the verdict form.  And it's of no consequence and that 

happens all the time where the plaintiff settles with parties 

throughout the litigation and, you know, there's a last person 

standing.  That does not preclude the defense from using Dr. 

Burke's original declaration or the deposition testimony that he 

gave in July of this year. 

  You know, the idea that -- as Mr. Breeden pointed out in 

an objection to my pretrial disclosures because I mark expert 

reports and don't offer them as an exhibit, but I mark them in the 

exhibit book, expert reports are hearsay and it's what the expert 
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testifies to on the stand.  And to the extent that Dr. Burke gives any 

opinions in this trial, I should be permitted to cross-examine him on 

his full and complete opinions which he confirmed as recently as 

July the 19th.   

  THE COURT:  Okay.  Mr. Breeden. 

  MR. BREEDEN:  Judge, the only thing I would have to say 

in rebuttal is if I came to you and I said, you know, my expert wants 

to discuss this on the stand but he didn't do it in a formal expert 

report required by Rule 16.1, you would probably exclude that 

evidence.  And so that's what we have here they're -- they're 

wanting to try to borrow opinions from our expert when they didn't 

bother to do any with their own defense doctor or defense expert 

and that is improper in my opinion and we -- we oppose that. 

  THE COURT:  All right.  So, while I agree I wish there was 

a little more guidance here, I do believe Piroozi is the law.  While I 

see that it is somewhat factually different, I don't think Piroozi went 

that extensively into the factual allegations of that case from what I 

recall reading.   

  I think the problem here is that we do have the statements 

that other doctors and nurses and defendants so to speak or parties 

fell below the standard of care which I'm quite certain exacerbated 

injuries and damages.  So I'm going to allow evidence of asserted 

liability of other healthcare providers under Piroozi so that motion 

will be denied.   

  MR. BREEDEN:  Judge, do you want to discuss how that's 
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going to be handled on the verdict form at this time or are you 

going to reserve that? 

  THE COURT:  No, I'll reserve that.  And in fact, while we're 

on there, I'm going to go through them, but I wanted to reserve on 

the other verdict forms as well when we argue instructions, but I'm 

just -- move on to four and then we'll come back to that.   

  As to plaintiff's motion in limine number 4, exclusion of 

collateral source payments, I reviewed that motion, the opposition, 

as -- one second.  As well as the reply.   

  Anything further, Mr. Breeden? 

  MR. BREEDEN:  Yes, Your Honor.  So there are two 

arguments presented in this motion.  The first is a constitutional 

argument.  I will not spend much time at all on that argument 

because it is briefed.  But we're making a due process argument, 

but I want to make clear here at oral argument we're also making a 

separation of powers argument.   

  The judicial department and you, Your Honor, are given 

the power under the Nevada Constitution to make evidentiary 

rulings and rulings to the effect of whether information is 

admissible and whether it is more prejudicial than probative and 

this statute takes that ability away and I think that there's also a 

separation of powers issue here, but the constitutionality is briefed 

and -- and I will not supplement that any more here during oral 

argument.   

  The issue that I do want to address more in oral argument 
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is why would this Court allow evidence of insurance payments if 

there is no evidence that the defense is going to present that the 

amount of insurance payments or reimbursement rates are the 

usual, customary and reasonable amount for that billing?  They lack 

that evidence.  You just told me when you ruled on the issues in 

motion in limine number 1 like the send a message argument and 

those arguments that you are concerned with nullification 

arguments.   

  Well, this is absolutely a nullification issue here.  If they 

had a expert who was willing to say that they had timely disclosed, 

who was willing to say that those insurance reimbursement rates 

are the usual, customary and reasonable amount of medical 

expenses, I'm not sure that I would have an argument.   

  But they don't have that evidence, and in fact what you 

find time after time again is that doctors don't believe that because 

doctors want to make money.  They think the as-billed amount is 

the usual, customary and reasonable amount.   

  And also I can tell you, Judge, every once in a while 

defense counsel in general -- I'm not referring to Ms. Hall in 

particular here today, but defense counsel in general will argue that 

what 42.021 means is that the jury can only award the insurance 

reimbursed amount and a couple of years ago in the Capanna 

versus Orth case, we had a Nevada Supreme Court decision that 

says that is clearly wrong.  In that case the jury heard the -- the  

as-billed and as-reimbursed insurance information and they 
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awarded the entire amount of the bill and that was upheld by the 

Nevada Supreme Court.   

  So, the big problem here is under the Coury case we 

know that these insurance payments and write-offs due to 

insurance contracts are not probative of the usual customary and 

reasonable value, so for what purpose would those payments 

possibly be admitted in this case if not to make a nullification 

argument?  And I think the Court should avoid that and not allow 

that in this case.   

  One final point, Your Honor, that -- or I -- I'm sorry, I -- I'm 

getting on to another motion in limine.  I -- I'll rest on this particular 

motion. 

  THE COURT:  All right.  Ms. Hall? 

  MS. HALL:  So this is a unique case lately in the sense that 

we don't have Medicare, we don't have Medicaid.  So McCrosky 

and, you know, this being a federal payment doesn't exist in this 

case.  She had private health insurance through Aetna and 42.021 

clearly says that defendants may elect in medical malpractice cases 

to introduce evidence of collateral sources.   

  That's all we're asking to do here and, you know, the 

suggestion that a healthcare provider ever gets the as-billed 

amount when there's a contractual arrangement with private 

insurance is simply not correct.  The -- the fact of the matter is, and 

we know this from both the spreadsheet that Ms. Taylor provided in 

this case as well as the Aetna claims records, that the total billed, 
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and that would include Dr. Brill's surgery which no one has said 

was necessitated by negligence, she needed the surgery regardless.  

The total billing in this case was $225,000 and some additional 

dollars and the total paid by either Ms. Taylor or her private health 

insurance comes to about $65,000.   

  So it is highly relevant to the defense and to plaintiff's 

damages in this case and the defense absolutely under that statute 

should be permitted to introduce that evidence.  I've seen it 

handled a couple of ways and I don't -- I don't presume that Mr. 

Breeden would like to do this way, but I've seen people on the 

plaintiff side only board what was actually paid by Ms. Taylor in her 

private health insurance.  I've also seen plaintiff's counsel board the 

gross amounts and then the defense introduces the evidence of the 

collateral sources.  I think either is appropriate, but either way I 

believe it's clear that 42.021 allows us to get that information in 

front of the jury.   

  There's -- I don't believe there's been a proper 

constitutional challenge to the statute and I pointed that out I 

believe in the opposition, but for that reason, Your Honor, I think 

that the Court should apply the statute and this motion should be 

denied. 

  THE COURT:  Mr. Breeden. 

  MR. BREEDEN:  Yes, quickly in rebuttal, as Ms. Hall 

properly points out, the statute says that a defendant, quote, may 

elect, end quote, to admit that evidence, but it doesn't say, Your 
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Honor, that you as the Judge somehow lose your ability to be the 

arbiter of what is relevant or what is more prejudicial than 

probative.   

  And again, there is no witness in this case who's going to 

come in and say that those insurance reimbursement rates are the 

usual, customary and reasonable amount that -- that has actually 

been rejected by the Nevada Supreme Court in the Coury case.   

  So, why would those come into this case if not for the 

reason that the Doctor just wants to say oh listen, she's claiming 

225,000 in medical expenses, but her insurance really only paid 

65,000 of that and then hope that the jury just does not obey the 

instruction to award a usual, customary and reasonable amount.  

That would be a nullification argument and I think that's the only 

reason these collateral source payments in this particular case are 

sought to be admitted by the defense and therefore we're asking 

you to exclude them. 

  THE COURT:  All right.  So I do think that 42.021, the 

medical malpractice exception, does apply.   

  As to constitutionality, I don't think the statute is 

unconstitutional.  I think the appropriate test is a rational basis test 

and I do think that when the legislator -- legislature contemplated 

NRS 42.021 that it was reasonably related to legitimate government 

interest, namely keeping doctors here in Nevada.   

  So that being said, I'm going to deny the motion and 

evidence and reference to exclusion of collateral source payments 
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subject to other evidentiary objections, contemporaneous 

objections at the time of trial will be admitted.   

  Moving to defendants' motion in limine number 1 to 

include others on the verdict form and I think I already indicated I 

mean you guys can argue now or we can -- my inclination is to 

reserve ruling when we settle instructions and based on the 

evidence that's presented at trial as to the verdict form.  Do you 

want to go ahead and argue today though? 

  MS. HALL:  Your Honor, if I could really quickly, the -- the 

title of this motion might be just a tad misleading.  It definitely 

deals with the verdict form, but it also asks to be permitted to  

cross-examine Dr. Burke on his full and complete opinions.  So I 

would suggest, consistent with your ruling on plaintiff's prior 

motion, that this motion might be granted in part and denied in part 

and the issue of the verdict form reserved for later ruling as you 

said.   

  THE COURT:  Mr. -- 

  MR. BREEDEN:  Your Honor, on behalf of plaintiff, we 

would agree with that.  Some of these defense motions are really 

just mirror images of the plaintiff's motion so I think you've 

resolved the issues raised in this defense motion. 

  THE COURT:  All right, so that being said, it will be 

granted in part and denied in part and we'll reserve ruling as to the 

verdict form when we argue jury instructions. 

  MS. HALL:  Thank you. 
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  THE COURT:  As to defendants' motion in limine number 

2 to allow well the -- the converse of what we just discussed, to 

allow defendants to introduce evidence of collateral source -- 

sources pursuant to NRS 42.021, was there -- I thought there was a 

portion maybe I'm thinking of another motion that it had another 

request though.  No, I think that's it.   

  Okay, so in line with my ruling, this will be granted.   

  And then lastly, defendants' -- one second.  Why are the 

out of order?  Defendants' motion in limine number 3 to exclude 

defendants' insurance coverage.  I reviewed that motion, the 

opposition, as well as the reply.   

  Ms. Hall. 

  MS. HALL:  So, the point of this motion was to -- and 

preliminarily in our 247 conference I thought we had an agreement 

that defendants' malpractice insurance is inadmissible under 

48.135.  However -- so that's the point of this motion to exclude 

evidence of the fact that the defendants are covered by professional 

liability insurance.   

  In opposing the motion though, plaintiff brought up that 

he wants to directly question the jury in this case about a variety of 

issues which I do not agree are appropriate.  First being the fact 

that Dr. Brill has malpractice insurance.   

  I certainly agree, Your Honor, that it would be appropriate 

for the Court to generally ask of the panel if anyone has an 

affiliation with an insurance company or, you know, any bias in that 
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regard, but that is very very different than asking do you feel that if 

you rule against the defendant in this case his malpractice 

insurance premiums might increase.   

  There's also a proposed voir dire question of if the judge 

instructed you in this case not to consider whether or not the doctor 

defendant had insurance, would you be able to follow that 

instruction.  Part of that which is in plaintiff's opposition is the 

request that this Court give an instruction which is a general 

negligence instruction, it's pattern instruction 1.07, that the jury is 

not to consider that Dr. Brill had insurance.   

  I would object to giving that instruction.  I think as I 

pointed out in our briefs that the Capanna appeal did not deal with 

whether or not it was appropriate to give that instruction by the trial 

court.  Those were not -- that was not any of the -- any issue that 

was raised on the appeal.  And I would find that very prejudicial to 

my clients and I would submit that the only reason to do that from 

the plaintiff's perspective would be to get in front of the jury the 

fact that he's covered by insurance and I don't think that would be 

appropriate.   

  I think it would be equally inappropriate for plaintiff's 

counsel to directly question the jury or proposed, you know, the 

panel on tort reform.  That is a comment on the law.   

  I have never -- as an example, Your Honor, if there were to 

be a verdict in this case and the noneconomic damages awarded 

exceeded the statutory cap of 350,000, that is not an issue that I 
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would ever raise in front of the jury.  I think that's a legal issue to be 

decided by Your Honor and it would be very prejudicial to the 

defense to allow voir dire questioning of the panel on tort reform 

and those related issues.  And for that same reason I would object 

to giving that instruction.   

  Sorry, bear with me.  I just want to make sure I covered 

everything he had in his opposition.   

  I think -- I think that was pretty much all that he raised in 

his opposition, but again, my motion was directed at excluding any 

evidence of the defendant's malpractice insurance.  But those side 

issues I think should also, you know, be -- it should be noted that I 

do have objections to asking those questions of the jury.   

  THE COURT:  All right.  Mr. Breeden? 

  MR. BREEDEN:  Yes, Your Honor.  I'd like to talk about this 

one in the -- the three different phases of trial and I'll -- I'll start with 

the -- the easiest one to discuss which is during opening, 

presentation of evidence, direct and cross, I agree that generally it 

would be inappropriate to ask any questions of insurance or the 

defendant's status of whether or not he has insurance.   

  The only way you'd be able to do that during that phase is 

what they call curative admissibility.  If the Doctor said something 

foolish and untrue like I don't have insurance, I'll have to pay this 

out of my own pocket or I could go broke, then you can -- as a 

curative admissibility, you can bring up insurance.  But I -- I don't 

intend to consistent with what I put in my opposition.   
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  The other two phases are what can be asked in voir dire 

and what can be said during closing.  And I just had a lot of 

frustration and I -- I do not recall -- Ms. Hall's comments were I 

thought I had an agreement with opposing counsel on this one and 

-- and then some different things were said.   

  I don't recall an agreement on this one because often 

what I get from defense attorneys is kind of a blanket statement 

that, you know, plaintiff will never bring up insurance at trial and 

then when I try to do it during voir dire or closing which is clearly 

permitted under the case law, they say wait, wait, he -- he agreed to 

this very broad stipulation here on this motion and so I had 

proposed some language and -- and Ms. Hall couldn't agree with it 

so here we are. 

  But the -- the next phase is during voir dire and I think that 

the defense says here today hey we understand you can ask broad 

questions like does anybody work for an insurance company, does 

anybody have investments in insurance companies, you know, 

does anybody have a close friend or family member that is an 

insurance agent or adjuster, that those are clearly permissible 

under Silver State Disposal versus Shelley, that case.   

  But I went further to explain to you why during voir dire 

we intend to ask questions about KODIN and -- and how jurors may 

have voted on KODIN and -- and what they believe about, you 

know, is there a medical malpractice insurance rate crisis for 

doctors and I thought it was strange in a way that the defense says 
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look, KODIN was, you know, 15, 16 years ago, it's a distant memory 

to all these jurors and so you shouldn't be allowed to bring it up.   

  So I went and I cited exactly what happened in the 

Capanna versus Orth case where this came up and you see that this 

is in the mind of jurors.  Okay, this isn't something that faded over 

the last 15, 16 years.  Jurors in that case were -- were worried that 

there were skyrocketing malpractice insurance rates, that there 

were crazy insurance problems, and I -- I think that's very fair to ask 

to explore juror bias for this case.   

  I -- I find it hard to believe that if I was asking a juror hey 

do -- do you have any strong opinions on, you know, caps in 

medical malpractices cases, caps on damages, you have any strong 

opinions on insurance rates that doctors have to pay and the juror 

says the type of thing that they say in the Capanna case which is 

oh, yeah, there's astronomical insurance rates and doctors are 

likely to leave town, you know, if there's big judgments and I 

believe in caps, you know, you shouldn't give an award over 

$50,000 against a -- a -- a doctor, I mean those jurors have 

obviously demonstrated bias and in opposing this motion, the 

defense wants to handicap us and prevent us from asking those 

questions altogether so those biases do not -- do not get explored.  

  And again, I -- I would just ask to be able to do the same 

types of things that were done by other plaintiff counsel and 

approved by the Nevada Supreme Court in the Capanna case.   

  Now to move to the -- the next section of trial, if you will, 
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we talk about in jury instructions and closing argument.  The 

defense says we don't want -- in this case we -- we want this to be 

the one case out of 10,000 in this jurisdiction where you don't read 

that standard insurance instruction to the -- to the jury.   

  Now, keep in mind when it deals with things like 

insurance payments that my client benefited from, they want that 

in, but when it comes to potential insurance of the defense, they 

don't want that in.  The actual argument of the defendant in the 

Capanna case was hey, by giving this instruction you draw 

attention to the fact that there may be insurance and -- and that is 

improper and that is the exact argument the Nevada Supreme 

Court rejected in the Capanna case and they said look, this is a 

standard instruction. 

  Counsel has every right to put an instruction up in front of 

the jury in closing argument and, you know, instruct the jury on it 

or -- or tell the jury about -- explain further this instruction.  And so 

what actually happens in closing argument in the Capanna case is 

that the exact jury instruction we want to give to the -- to the jury in 

this case was given properly by the district court and then plaintiff's 

counsel, who is Mr. Prince, gets up and basically says to the effect, 

hey, here's this jury instruction number 20, it talks about insurance 

and, you know, whether the defendant was carrying insurance and 

it tells you not to consider that, so if you get back there in -- in jury 

deliberations and one of the jurors brings up, you know, hey, I 

would feel bad with this award unless insurance was -- was paying 
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it or, you know, does the defendant have insurance what -- what do 

people think, if those type of comments come up, then you should 

remind that fellow juror of yours that you are not to consider 

whether the defendant has or does not have insurance in coming to 

your decision. 

  Now, interestingly, and you see this I think was in the -- 

the reply brief of the defense, they say look, in Capanna they called 

that type of argument, quote, incredibly inappropriate, end quote.  

  And while that is true, Judge, that's what the district court 

said of that argument and then it got appealed and the Nevada 

Supreme Courts says there's nothing inappropriate with that 

argument.  You -- you are allowed to comment accurately on jury 

instructions that are given.   

  So, you have to understand the exact arguments that the 

defense is making here that this instruction actually draws attention 

to potential insurance coverage or that it is somehow inappropriate 

have already been considered by the Nevada Supreme Court in a 

medical malpractice case and rejected.  And therefore, I should be 

allowed to do what every other plaintiff attorney in these cases is 

allowed to do, what Mr. Prince did and what the Nevada Supreme 

Court found was permissible.   

  And believe me, Judge, when I do this during closing 

argument, it's going to read almost word for word the exact 

comments that Mr. Prince made in the Capanna case so I can be 

assured that I don't, you know, overstep something and that I've 
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complied with that case personally.   

  And I will tell you, Judge, you know, some defense 

counsel they -- they act like oh, you know, Mr. Breeden is -- is being 

slimy or -- or sneaky here or something and all I would say in 

closing, Judge, is I -- I do a wild thing when I represent clients.  I 

read other opinions by the Nevada Supreme Court and I use them 

to my client's advantage and there is nothing underhanded or 

sneaky or impermissible about that and I get very frustrated as a 

practitioner when judges see an issue like this and essentially say 

well, that may have been good for Dennis Prince, but I'm not going 

to allow that of Mr. Breeden.   

  And that's really a two-tiered system of justice that we 

have for, you know, certain attorneys in town get to make certain 

arguments and get good verdicts and then Mr. Breeden is left out in 

the cold.  And I would ask you here just to follow the law on this 

point.  It's very well briefed in front of you and what I intend to do 

with insurance coverage at trial has been ruled and found 

permissible by the Nevada Supreme Court. 

  THE COURT:  Thank you.  Ms. Hall. 

  MS. HALL:  Your Honor, it is very illogical to suggest that 

when there is an appeal following a trial that the appellate court 

considers every single issue that was raised throughout the life of 

that trial.  That's simply not how appeals work.   

  The appellate court considers the issues raised on appeal.  

I cited in the reply what issues were considered by the appellate 
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court in Capanna.  Nowhere did the court consider whether or not it 

was appropriate to give that instruction in the first place in a case 

that was not a general negligence case, so that -- to say that that 

was approved by the appellate court is not accurate.   

  And it is also worth pointing out that the defense counsel 

who is a very good defense counsel in Capanna, he made the 

decision to not object during the closing argument to what he 

perceived to be attorney misconduct.  So as a result of that, the 

appellate court was forced to consider whether there was attorney 

misconduct under that very heightened standard of irreparable and 

fundamental error.  That's only, as you know, when there has been 

no timely objection made by the counsel who's -- now has an issue.   

  I -- if, you know, I -- I don't believe that should be 

permitted in this case.  As the trial court in Capanna said, generally, 

you know, when -- the instruction is supposedly designed to protect 

the defense and when the defense objects, that particular trial court 

often didn't give such an instruction.  I've never seen this 

instruction given and I -- I very clearly object.   

  And certainly, if it's given over my objection and there is 

similar conduct from plaintiff's counsel as to what Mr. Prince 

engaged in, in Capanna, I believe that myself or my partner would 

object to that and that it would be a very different standard 

considered by the appellate court.  But I certainly don't believe that 

you have any direction from any of our higher courts that require 

this instruction be given and I don't think that it should be. 
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  THE COURT:  Okay.  I actually did read Capanna, but I 

want to read it again so I'm going to reserve ruling and I'll -- I'll give 

you the ruling tomorrow before we start your calendar call, just 

because I want to re-read the case.   

  MS. HALL:  Can I address --  

  MR. BREEDEN:  Your Honor -- 

  THE COURT:  Yes. 

  MR. BREEDEN:  Go ahead, Ms. Hall. 

  MS. HALL:  I'm sorry, Your Honor.  Can I address one 

point that I -- I had forgotten to address?   

  THE COURT:  Yes. 

  MS. HALL:  He raised the issue the -- the questioning 

regarding tort reform.  I would propose, you know, the way that 

would be appropriate to handle that is to ask the panel do you have 

any strong feelings one way or another about lawsuits involving 

physicians.  It's not to directly comment on the existence of tort 

reform.  That's it, Your Honor, thank you.   

  MR. BREEDEN:  Your Honor, if I could comment about 

your remark that you're going to review the Capanna case --  

  THE COURT:  Uh-huh. 

  MR. BREEDEN:  -- as often happens, sometimes things are 

addressed in a cursory manner in the opinion and I think in -- in the 

briefing in this particular case, we actually included appellant and 

respondent's brief in the Capanna case so that it was clearer the 

facts that the Nevada Supreme Court were hearing and ruling on 
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and I would say that the devil is in the details and I would 

encourage you to read those sections which are quoted again in the 

briefs from the Capanna case which clarified exactly what the 

arguments were and exactly what was done in the Capanna case.   

  And I -- I would remark by way that I -- I disagree with Ms. 

Hall's comments that the ruling was based on the fact that there 

was unobjected to a comment at trial.  If you read the briefs, you'll 

see that Mr. Lauriu had apparently litigated several matters against 

Mr. Prince and was getting beaten and -- and didn't like it and he 

had filed a motion in limine on this issue which was somehow 

granted or denied in part and then this issue still arose.   

  So the -- the motion in limine would preserve the issue.  It 

was not unobjected to conduct. 

  THE COURT:  Okay.  And just for clarification, I know with 

Capanna it's with regard to the instruction, but my inclination for 

the tort reform is no questions on tort reform.  Obviously, if it 

comes up from a juror in questioning which it might, I will allow 

individual questioning as to that juror so that you can appropriately 

explore any biases or prejudice.   

  As to the voir dire on the insurance, generally speaking I 

don't see either how either side's insurance, medical malpractice or 

if it were another case, would be appropriate.   

  Again, I think both of you pointed out that affiliations with 

insurance companies, maybe personal experiences, things like that, 

that's okay to explore bias, but nothing with regard to premiums 
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and payments I don't think that's appropriate.   

  And in the last case I did, it did come up and obviously if it 

does from a person's personal perspective, we'll decide at that time 

how to handle it, but that's my inclination with regards to those two 

in the motion and then I'll read the case with regard to the 

instruction.   

  MR. BREEDEN:  You know, Your Honor, I -- I don't mean to 

exhaustively spend your afternoon here, but I -- I've never seen a 

case before where plaintiff was not allowed to ask prospective 

jurors about their beliefs on caps in damages and -- and attitudes 

like that and frankly, there could be a juror on this jury pool that -- 

that wrote parts of KODIN and -- and lobbied for KODIN and -- and 

worked for that doctor's group to pass that law and if I'm not 

allowed to ask those questions, I don't know how that would ever 

be discovered.  But I think that what you're going to do is give us a 

more detailed ruling tomorrow so I'll -- I'll await those comments. 

  THE COURT:  All right.  Anything else, Ms. Hall? 

  MS. HALL:  Yes, just on the reserved issue, Exhibit A to 

my reply was the actual opening brief in Capanna and I think I 

referenced it throughout the reply.  I think that would also be of 

assistance to the Court in -- in issuing a ruling on that. 

  THE COURT:  All righty.  Okay, so if there's nothing else, 

then I will see you tomorrow at calendar call and I think we put it at 

a separate -- yeah, at 10:30.   

  MS. HALL:  Perfect.   
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  THE CLERK:  Judge, the defendants' motion for partial 

summary judgment? 

  THE COURT:  It's -- it was a stip and order.  It's off -- 

  THE CLERK:  Okay.   

  THE COURT:  All right.  Thank you so much.  Have a good 

day.   

  MR. BREEDEN:  Thank you, Your Honor. 

  MS. HALL:  For the orders, Your Honor, do you want one 

order, two orders, or how would you like us to handle that? 

  THE COURT:  I -- I'll let you guys decide, but I have been 

asking defendant to -- to do their motion in limine orders and 

plaintiff to do theirs, show it to opposing counsel, submit it to 

chambers, but if you guys want to do one, I'm fine with that.  I'll 

leave that up to you guys. 

  MS. HALL:  Okay.  I like your suggestion.  Thank you.   

  THE COURT:  All right.  Thank you.  Have a good day. 

  MS. HALL:  You too.  Thank you.  

[Proceedings concluded at 3:07 p.m.] 

* * * * * * 

ATTEST:  I hereby certify that I have truly and correctly transcribed 

the audio/visual proceedings in the above-entitled case to the best 

of my ability. 

     _____________________________________ 

     Tracy A. Gegenheimer, CERT-282 

     Court Recorder/Transcriber 
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TUESDAY, SEPTEMBER 28, 2021, AT 10:36 A.M. 

 

THE COURT:  Case number A-18-773472-C, Kimberly 

Taylor versus Keith Brill.  Who is here on behalf of the 

plaintiff? 

MR. BREEDEN:  Good morning, Your Honor.  Adam 

Breeden here on behalf of plaintiff, Kimberly Taylor. 

THE COURT:  And on behalf of defendant? 

MS. HALL:  Good morning, Your Honor.  Heather Hall 

for defendant. 

THE COURT:  Good morning.  So, we are on for 

calendar call, as well as the update on my ruling for 

Defendants’ Motion in Limine Number 3, To Exclude 

Defendants’ Insurance Coverage, that we heard argument on 

yesterday.  I reviewed the case, as well as the attached 

Exhibits, and the Motion is going to be -- one second.   

The Motion is going to be granted in part, and 

denied in part.  As to the medical malpractice insurance, 

the Court finds it is not relevant.  There will be no 

questions regarding the medical malpractice insurance or 

any other insurance other than what we talked about 

yesterday, which is:  Is anybody associated with the 

insurance company, previously worked for an insurance 

company, have family associated with an insurance company?  

Those kind of initial questions are appropriate, but 
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nothing with specific regards to the facts of this case or 

the medical malpractice insurance. 

As to the tort reform questions, I’m going to 

stand by what I said yesterday I was inclined to do, which 

is no tort reform, questions.  There shouldn’t be any 

discussion about KODIN or caps.  I don’t have a problem 

with counsel asking questions about potential verdicts, 

however, obviously, pursuant to Khoury, it shouldn’t 

continuously go on and like -- in an attempt to 

indoctrinate the jury.  So, you can question on:  Are you 

okay with X amount of money, whether that’s a high or low 

number?  And, then, again, it shouldn’t be repetitive.   

And, then, finally, I think Mr. Breeden, correct 

me if I’m wrong, you had specifically asked the Court 

whether or not you could ask the questions listed in the 

Exhibit attached to your Opposition on pages 39 and 40.  Is 

that correct?  

MR. BREEDEN:  I’m sorry, Your Honor.  That doesn’t 

sound familiar.  In our brief, we did list some bullet 

points, I believe, on the fourth page that we would ask.  I 

think you’ve ruled that those are off limits for voir dire 

or you made clear, in terms of voir dire, what you expect.  

I wonder if you -- what ruling you are making on the jury 

instruction and comments on the insurance jury instruction 

during closing. 
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THE COURT:  So, I’m going to reserve ruling until 

we argue instructions on that one.  But -- 

MR. BREEDEN:  Thank you, Your Honor. 

THE COURT:  -- I recalled yesterday, I thought you 

had said you were going to keep your questions in line with 

the Capanna, the -- or briefs, which is what I was 

referencing, but, if you don’t recall that, that’s fine.  

So, any questions based on that? 

MR. BREEDEN:  No, Your Honor. 

MS. HALL:  Not from -- 

MR. BREEDEN:  But I’ll state for the record that I 

intend to follow what was done in Capanna during closing. 

MS. HALL:  Bless you. 

THE COURT:  All righty.  And, then, on to the 

calendar call portion.  So, do we still anticipate -- bless 

you -- 10 to 14 days for trial? 

MR. BREEDEN:  Your Honor, on behalf of plaintiff, 

there is a couple of issues that need to be addressed with 

trial.  The first is I’m not sure that I can answer your 

question until I know the Court’s schedule for full days 

versus half days.  I know that I felt with half days, we 

could maybe get this done in five calendar days, but the 

defense thought up to seven should probably be reserved, 

given the number of witnesses. 

THE COURT:  Does that include jury selection? 

V APPX001001



 

 5 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

MR. BREEDEN:  That would not include jury 

selection, which we understand is handled either the 

Thursday or Friday before the Monday trial start. 

THE COURT:  So, -- 

MR. BREEDEN:  So, jury selection would definitely 

increase the amount of time that we would need. 

THE COURT:  So they get -- they set us for jury 

selection on Wednesdays and Thursdays.  And we don’t choose 

that date.  They tell us.  So, I won’t know until I 

officially send over these are the parties that are 

announcing -- have announced ready and what are our dates 

for jury selection.  So, it would be either the Wednesday 

or the Thursday and we could have, obviously, depending, 

one to two days for jury selection, and then we would start 

actually the following week. 

I do have to hear my other calendars.  I will say 

we will be starting on Tuesday, which would be the 12
th
, not 

the 11
th
.  And, then, I have to hear -- I have a civil 

calendar, but that should be done by 10, 10:30.  So, we can 

start at 10:30 probably.  The 13
th
, I would have to hear my 

criminal calendar.  Again, probably a 10:30 start, because 

I would advise everyone to come early.  And, then, Thursday 

and Friday we should be able to go all day. 

MR. BREEDEN:  Your Honor, there is an issue that 

has to do with the week that this trial is set that I would 
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like to address with the Court.  Unlike many medical 

malpractice cases, this trial was not given a firm setting.  

We were given a five-week stack.  Unfortunately, there is 

an issue where the scheduling of this trial and the date 

that it begins may have a substantive effect on the 

outcome.  We have recently filed or served an Offer of 

Judgment to the defense and the timing is such that if we 

begin this trial during the first week, the required amount 

of days would not have existed prior to trial.  But if we 

start this trial any other week, including the second or 

third week, which is what plaintiff would request, then the 

Offer of Judgment would be valid.   

It is unfortunate that a scheduling issue might 

substantively effect the rights of the parties here.  

Obviously, in discussing things with the defense, they want 

to go the first week so that the Offer of Judgment isn’t 

valid, and we want to go the other weeks.  All I would say 

is the public policy of the state is to encourage 

settlements and to encourage these Offers of Judgment.  So, 

we would request that this trial be set on either the 

second or third week of this stack. 

THE COURT:  Okay.  And, before I allow Ms. Hall to 

speak, while it wasn’t a firm set, I think you’re aware 

that medical -- that malpractice cases take priority.  

You’re the only med-mal case set here, which is why you’re 
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being called first.  So, that being said, you should have 

known you were up to go first. 

So, Ms. Hall, any response? 

MS. HALL:  We -- very briefly.  We did know that, 

Your Honor.  And, in fact, at the 2.67 that was held 

several weeks ago, that was discussed.  That’s in our Joint 

Pretrial Memorandum that we knew that we were first.  We 

believed we would start on October 11
th
.  So, that’s not at 

all, you know, why the defense is taking the position -- 

because both plaintiff and defendants are taking the 

position that we start the -- we were going to start the 

first week because we have priority.   

The Offer of Judgment that Mr. Breeden is 

referring to was served a few days late.  It’s not any 

tactic by the defense to ask that we be given the priority 

we both expected.  So, I don't think that serving an Offer 

of Judgment, which was untimely, constitutes good cause to 

move this trial in any manner. 

MR. BREEDEN:  Your Honor, I would just disagree 

that the Offer of Judgment is late.  It’s perfectly on time 

for four out of the five weeks on this stack.  This was not 

a firm setting and we would like to take advantage of that 

rule. 

THE COURT:  All right.  So, I’m going to have to -

- I’ll trail this and I’m going to see what’s going on with 
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my other cases and then we’ll come back to this. 

[Case trailed at 10:45 a.m.] 

[Case recalled at 11:10 a.m.] 

THE COURT:  A-18-773472-C, Kimberly Taylor versus 

Keith Brill.  On behalf of plaintiff, are you -- Mr. 

Breeden; on behalf of defendant, Ms. Hall.  Are you guys 

still on? 

MR. BREEDEN:  This is Mr. Breeden, present. 

THE COURT:  Ms. Hall? 

THE CLERK:  You’re on mute, Ms. Hall. 

MS. HALL:  Are you able to hear me now, Judge? 

THE COURT:  Yes.  Okay.   

So, I’m going to -- I’m not inclined to push this 

back into the stack.  I’m going to set you on -- the 

official start date is the 12
th
, but we will begin jury 

selection on -- one second.  Either the 6
th
 or the 7

th
, and, 

obviously, I won’t know until I tell them.  So, I’ll have 

to e-mail parties.  And, then, I’ll e-mail a final 

schedule, but, as I said before, we will be starting -- I 

do have to hear my morning calendar.  So, most likely on 

Tuesdays and Wednesdays we will be starting at 10:30.  And 

I’ll send the schedule and, obviously, if there’s 

scheduling issues, I will let you know.  

And, so, you indicated seven days, not including 

jury selection.  So that would be nine days, including jury 
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selection? 

MR. BREEDEN:  I think we’ll definitely have to go 

into the next week, Your Honor.  What time do you start on 

Mondays?  Is that a full day or a half day? 

THE COURT:  Mondays I would start at 10:30 because 

I have a criminal calendar. 

MR. BREEDEN:  I don’t -- Ms. Hall, do you want the 

12
th
 through the following Wednesday for trial then? 

MS. HALL:  I -- yeah.  I think seven to nine days 

would be an accurate estimate.  I have a firm setting on a 

10-year-old retrial on October the 25
th
.  So, I’m sure we 

will be done by that date, but I did want to make the Court 

and opposing counsel aware of that. 

So, I think seven to nine is a generous, accurate 

estimate. 

THE COURT:  Okay.  All right.  So, then I will 

notify you as soon as we -- they send an e-mail out about 

when we’re starting jury selection.  And, then, obviously, 

if we are able to pick a jury quicker, we can just go right 

into the trial and we don’t have to wait until the 12
th
, but 

we will be taking the 11
th
 off.  I’ll leave that up to the 

parties if you can agree on that, once we, you know, get 

there.  But I’ll -- 

MS. HALL:  Okay. 

THE COURT:  -- send you an e-mail about that and 
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some housekeeping matters, and I will let you know when 

they set us for jury selection. 

MS. HALL:  Thank you, Your Honor. 

THE COURT:  All right. 

MR. BREEDEN:  Thank you, Your Honor. 

THE COURT:  Thank you.   

 

PROCEEDING CONCLUDED AT 11:12 A.M. 

*   *   *   *   * 
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CERTIFICATION 

 

 

 

 

I certify that the foregoing is a correct transcript from 

the audio-visual recording of the proceedings in the 

above-entitled matter. 

 

 

 

 

AFFIRMATION 

 

 

I affirm that this transcript does not contain the social 

security or tax identification number of any person or 

entity. 

 

 

 

 

 

 

 

 

 

 

 

 

 
 KRISTEN LUNKWITZ  

 INDEPENDENT TRANSCRIBER 
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ROBERT C. McBRIDE, ESQ. 
Nevada Bar No. 7082 
HEATHER S. HALL, ESQ. 
Nevada Bar No. 10608 
McBRIDE HALL 
8329 W. Sunset Road, Suite 260  
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Telephone No. (702) 792-5855 
Facsimile No. (702) 796-5855 
E-mail:  rcmcbride@mcbridehall.com  
E-mail: hshall@mcbridehall.com 
Attorneys for Defendants,  
Keith Brill, M.D., FACOG and 
Women’s Health Associates of Southern Nevada – 
MARTIN, PLLC 
 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

KIMBERLY D. TAYLOR, an Individual, 

Plaintiff, 

vs. 

KEITH BRILL, MD, FACOG, FACS, an 
Individual; WOMEN’S HEALTH 
ASSOCIATES OF SOUTHERN NEVADA – 
MARTIN, PLLC, a Nevada Professional 
Limited Liability Company; TODD W. 
CHRISTENSEN, MD, an Individual; DOES I 
through XXX, inclusive; and ROE 
CORPORATIONS I through XXX, inclusive; 

Defendants. 
 
 

 CASE NO.:  A-18-773472-C 
DEPT:  III 
 
 
 
ORDER ON DEFENSE MOTIONS IN 
LIMINE 
 
 
DATE OF HEARING:  9/27/2021 
 
TIME OF HEARING:  2:00 P.M. 

Defendants, Keith Brill, M.D., FACOG and Women’s Health Associates of Southern 

Nevada – Martin, PLLC’s Motions in Limine came on for hearing on September 27, 2021.  

Plaintiff Kimberly Taylor appeared by and through her attorneys of record ADAM BREEDEN, 

ESQ. of the law firm of BREEDEN & ASSOCIATES.  Defendants appeared by and through their 

attorneys of record ROBERT C. McBRIDE, ESQ. and HEATHER S. HALL, ESQ. of the law firm 

of McBRIDE HALL.  The Court, having reviewed all pleadings and papers on file herein, having 

Electronically Filed
10/06/2021 2:02 PM

Case Number: A-18-773472-C

ELECTRONICALLY SERVED
10/6/2021 2:02 PM
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considered the written and oral argument of counsel, and good cause appearing therefor, hereby 

orders as follows: 

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that Defendants’ Motion 

in Limine No. 1 to Include Others on the Verdict Form is GRANTED in part, DENIED in part.  

Consistent with Piroozi v. Eighth Jud. Dist. Ct., 131 Nev. 1004, 363 P.3d 1168 (2015), Defendants 

will be permitted to introduce evidence of asserted liability of other healthcare providers including 

the opinions of Plaintiff’s expert, Dr. Berke.  The Motion is denied without prejudice as to the 

issue of the verdict form and the Court reserves ruling on the verdict form until the presentation of 

evidence at trial. 

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that Defendants’ Motion 

in Limine No. 2 to Allow Defendants to Introduce Collateral Sources Pursuant to NRS 42.021 is 

GRANTED.  Defendants will be permitted to introduce evidence of the private insurance 

payments and contractual write-offs. 

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that Defendants’ Motion 

in Limine No. 3 to Exclude Defendants’ Insurance Coverage is Granted in part, DENIED in 

part.  The Motion is granted to the extent that it seeks to exclude evidence of Defendants’ 

Insurance Coverage.   

In the Opposition to Defendants’ Motion in Limine No. 3 to Exclude Defendants’ 

Insurance Coverage, Plaintiff indicated they wished to ask the following questions during voir 

dire: 

• Do you know what KODIN is? 

• If you lived in Clark County in 2004, do you remember how you voted on 

KODIN? 

• Do you think there is a crisis for medical malpractice insurance rates for doctors? 

• If you felt a doctor would have to personally pay a large judgment instead of 

having it covered through insurance, would that affect your verdict? 

• Do you feel that if you rule against the Defendant in this case, his malpractice 

insurance premiums might increase? Would that affect your verdict in this case? 
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• If the judge instructed you in this case not to consider whether the doctor 

defendant had medical malpractice insurance, do you think you could follow that 

instruction? 

No questions regarding medical malpractice/professional liability insurance of Defendants 

will be permitted during voir dire.  No questions regarding KODIN or tort reform will be permitted 

during voir dire.  The Court will allow general questions on affiliations with insurance companies 

but nothing with regard to premiums and payments.  The Court will also allow questions about 

potential verdicts during voir dire, so long as it is not repetitive or indoctrination of the potential 

jurors.  The Court reserves ruling on the issue of whether the jury will be given the portion of jury 

instruction NEV. J.I. 1.07 requested by Plaintiff: You are not to discuss or even consider whether 

or not the defendant was carrying insurance that would reimburse him for whatever sum of money 

he may be called upon to pay to the plaintiff. 

IT IS SO ORDERED. 
 

____________________________________________. 
 
 

______________________________________  
 

 
Respectfully Submitted by: 
 
DATED this 3rd day of October, 2021. 
 
McBRIDE HALL 
 
/s/ Heather S. Hall 
________________________________ 
Heather S. Hall, Esq. 
Nevada Bar No. 10608 
8329 W. Sunset Road, Suite 260  
Las Vegas, Nevada 89113 
Attorneys for Defendants  
Keith Brill, M.D., FACOG, FACS and 
Women’s Health Associates of Southern 
Nevada – Martin, PLLC 

Approved as to Form and Content by: 
 
DATED this 3rd day of October 2021. 
 
BREEDEN & ASSOCIATES, PLLC 
 
/s/Adam J. Breeden 
_____________________________ 
Adam J. Breeden, Esq. 
Nevada Bar No.: 008768 
376 E. Warm Springs Road, Suite 120 
Las Vegas, Nevada 89119 
Attorneys for Plaintiff 
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From: Adam Breeden
To: Heather S. Hall
Cc: Kristy Johnson; Yianna Reizakis; Robert McBride; Candace P. Cullina; Kristine Herpin
Subject: Re: Taylor v. Brill, MD
Date: Sunday, October 3, 2021 5:07:12 PM
Attachments: image001.png

You may submit this order with my e-signature.

photo Adam J. Breeden
Trial Attorney, Breeden & Associates, PLLC
(702) 819-7770 | adam@breedenandassociates.com
www.breedenandassociates.com
376 E. Warm Springs Rd., Suite 120 Las Vegas, NV 89119-4262

This e-mail may contain or attach privileged, confidential or protected information intended only for the use of the intended
recipient. If you are not the intended recipient, any review or use of it is strictly prohibited. If you have received this e-mail
in error, you are required to notify the sender, then delete this email and any attachment from your computer and any of
your electronic devices where the message is stored. No waiver of any attorney-client or work product privilege is intended.

On Sun, Oct 3, 2021 at 4:30 PM Heather S. Hall <hshall@mcbridehall.com> wrote:

Adam,

 

Attached is a draft Order on Defendants’ Motions in Limine.  Please advise if you
have any changes.  I would like to get this submitted prior to jury selection.

 

Thanks very much,

 

Heather S. Hall, Esq.​

hshall@mcbridehall.com│www.mcbridehall.com

8329 West Sunset Road

Suite 260​

Las Vegas, Nevada 89113​
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Telephone: (702) 792-5855

Facsimile: (702) 796-5855

 

 

NOTICE: THIS MESSAGE IS CONFIDENTIAL, INTENDED FOR THE NAMED RECIPIENT(S) AND MAY
CONTAIN INFORMATION THAT IS (I) PROPRIETARY TO THE SENDER, AND/OR, (II) PRIVILEGED,
CONFIDENTIAL, AND/OR OTHERWISE EXEMPT FROM DISCLOSURE UNDER APPLICABLE STATE
AND FEDERAL LAW, INCLUDING, BUT NOT LIMITED TO, PRIVACY STANDARDS IMPOSED
PURSUANT TO THE FEDERAL HEALTH INSURANCE PORTABILITY AND ACCOUNTABILITY ACT OF
1996 ("HIPAA"). IF YOU ARE NOT THE INTENDED RECIPIENT, OR THE EMPLOYEE OR AGENT
RESPONSIBLE FOR DELIVERING THE MESSAGE TO THE INTENDED RECIPIENT, YOU ARE HEREBY
NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION OR COPYING OF THIS COMMUNICATION
IS STRICTLY PROHIBITED. IF YOU HAVE RECEIVED THIS TRANSMISSION IN ERROR, PLEASE
NOTIFY US IMMEDIATELY BY REPLY E-MAIL OR BY TELEPHONE AT (702) 792-5855, AND
DESTROY THE ORIGINAL TRANSMISSION AND ITS ATTACHMENTS WITHOUT READING OR
SAVING THEM TO DISK. THANK YOU.
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DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO: A-18-773472-CKimberly Taylor, Plaintiff(s)

vs.

Keith Brill, M.D., Defendant(s)

DEPT. NO.  Department 3

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District 
Court. The foregoing Order was served via the court’s electronic eFile system to all 
recipients registered for e-Service on the above entitled case as listed below:

Service Date: 10/6/2021

Adam Breeden adam@breedenandassociates.com

E-File Admin efile@hpslaw.com

Kellie Piet kpiet@mcbridehall.com

Heather Hall hshall@mcbridehall.com

Jody Foote jfoote@jhcottonlaw.com

Jessica Pincombe jpincombe@jhcottonlaw.com

Kristine Herpin kherpin@mcbridehall.com

John Cotton jhcotton@jhcottonlaw.com

Adam Schneider aschneider@jhcottonlaw.com

Robert McBride rcmcbride@mcbridehall.com

Michelle Newquist mnewquist@mcbridehall.com
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Kristy Johnson kristy@breedenandassociates.com

James Kent jamie@jamiekent.org

Diana Samora dsamora@hpslaw.com

Candace Cullina ccullina@mcbridehall.com

Alex Caceres alex.caceres@lewisbrisbois.com

Reina Claus rclaus@hpslaw.com

Camie DeVoge cdevoge@hpslaw.com

Anna Albertson mail@legalangel.com

Lauren Smith lsmith@mcbridehall.com

Natalie Jones njones@mcbridehall.com
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NEO 
ROBERT C. McBRIDE, ESQ. 
Nevada Bar No. 7082 
HEATHER S. HALL, ESQ. 
Nevada Bar No. 10608 
McBRIDE HALL 
8329 W. Sunset Road, Suite 260  
Las Vegas, Nevada 89113 
Telephone No. (702) 792-5855 
Facsimile No. (702) 796-5855 
E-mail:  rcmcbride@mcbridehall.com  
E-mail: hshall@mcbridehall.com 
Attorneys for Defendants,  
Keith Brill, M.D., FACOG and 
Women’s Health Associates of Southern Nevada – 
MARTIN, PLLC 
 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

KIMBERLY D. TAYLOR, an Individual, 

Plaintiff, 

vs. 

KEITH BRILL, MD, FACOG, FACS, an 
Individual; WOMEN’S HEALTH 
ASSOCIATES OF SOUTHERN NEVADA – 
MARTIN, PLLC, a Nevada Professional 
Limited Liability Company; TODD W. 
CHRISTENSEN, MD, an Individual; DOES I 
through XXX, inclusive; and ROE 
CORPORATIONS I through XXX, inclusive; 

Defendants. 
 
 

 CASE NO.:  A-18-773472-C 
DEPT:  III 
 
 
 
 
 

NOTICE OF ENTRY OF ORDER ON DEFENSE MOTIONS IN LIMINE 

PLEASE TAKE NOTICE that a NOTICE OF ENTRY OF ORDER ON DEFENSE 

MOTIONS IN LIMINE was entered and filed on the 6th day of October 2021, a copy of which is  

/// 

/// 

Case Number: A-18-773472-C

Electronically Filed
10/6/2021 2:28 PM
Steven D. Grierson
CLERK OF THE COURT
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attached hereto.  
 

DATED this 6th day of October 2021. McBRIDE HALL  
 
 
 
/s/ Heather S. Hall___________________ 
ROBERT C. McBRIDE, ESQ. 
Nevada Bar No.: 7082 
HEATHER S. HALL, ESQ. 
Nevada Bar No.: 10608 
8329 W. Sunset Road, Suite 260  
Las Vegas, Nevada  89113 
Attorneys For Defendants,  
Keith Brill, M.D., FACOG and 
Women’s Health Associates of Southern 
Nevada – Martin, PLLC 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on the 6th day of October 2021, I served a true and correct copy 

of the foregoing NOTICE OF ENTRY OF ORDER ON DEFENSE MOTIONS IN LIMINE 

addressed to the following counsel of record at the following address(es): 

☒ VIA ELECTRONIC SERVICE: By mandatory electronic service (e-service), proof of e-
service attached to any copy filed with the Court; or 

☐ VIA U.S. MAIL:  By placing a true copy thereof enclosed in a sealed envelope with 
postage thereon fully prepaid, addressed as indicated on the service list below in the United 
States mail at Las Vegas, Nevada 

☐ VIA FACSIMILE:  By causing a true copy thereof to be telecopied to the number 
indicated on the service list below. 

 

Adam J. Breeden, Esq. 
BREEDEN & ASSOCIATES, PLLC 
376 E. Warm Springs Road, Suite 120 
Las Vegas, Nevada 89119 
Attorneys for Plaintiff 

 
 

  
 
 
 

 

/s/ Natalie Jones  
An Employee of McBRIDE HALL 
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ORDR 
ROBERT C. McBRIDE, ESQ. 
Nevada Bar No. 7082 
HEATHER S. HALL, ESQ. 
Nevada Bar No. 10608 
McBRIDE HALL 
8329 W. Sunset Road, Suite 260  
Las Vegas, Nevada 89113 
Telephone No. (702) 792-5855 
Facsimile No. (702) 796-5855 
E-mail:  rcmcbride@mcbridehall.com  
E-mail: hshall@mcbridehall.com 
Attorneys for Defendants,  
Keith Brill, M.D., FACOG and 
Women’s Health Associates of Southern Nevada – 
MARTIN, PLLC 
 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

KIMBERLY D. TAYLOR, an Individual, 

Plaintiff, 

vs. 

KEITH BRILL, MD, FACOG, FACS, an 
Individual; WOMEN’S HEALTH 
ASSOCIATES OF SOUTHERN NEVADA – 
MARTIN, PLLC, a Nevada Professional 
Limited Liability Company; TODD W. 
CHRISTENSEN, MD, an Individual; DOES I 
through XXX, inclusive; and ROE 
CORPORATIONS I through XXX, inclusive; 

Defendants. 
 
 

 CASE NO.:  A-18-773472-C 
DEPT:  III 
 
 
 
ORDER ON DEFENSE MOTIONS IN 
LIMINE 
 
 
DATE OF HEARING:  9/27/2021 
 
TIME OF HEARING:  2:00 P.M. 

Defendants, Keith Brill, M.D., FACOG and Women’s Health Associates of Southern 

Nevada – Martin, PLLC’s Motions in Limine came on for hearing on September 27, 2021.  

Plaintiff Kimberly Taylor appeared by and through her attorneys of record ADAM BREEDEN, 

ESQ. of the law firm of BREEDEN & ASSOCIATES.  Defendants appeared by and through their 

attorneys of record ROBERT C. McBRIDE, ESQ. and HEATHER S. HALL, ESQ. of the law firm 

of McBRIDE HALL.  The Court, having reviewed all pleadings and papers on file herein, having 

Electronically Filed
10/06/2021 2:02 PM

Case Number: A-18-773472-C

ELECTRONICALLY SERVED
10/6/2021 2:02 PM
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considered the written and oral argument of counsel, and good cause appearing therefor, hereby 

orders as follows: 

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that Defendants’ Motion 

in Limine No. 1 to Include Others on the Verdict Form is GRANTED in part, DENIED in part.  

Consistent with Piroozi v. Eighth Jud. Dist. Ct., 131 Nev. 1004, 363 P.3d 1168 (2015), Defendants 

will be permitted to introduce evidence of asserted liability of other healthcare providers including 

the opinions of Plaintiff’s expert, Dr. Berke.  The Motion is denied without prejudice as to the 

issue of the verdict form and the Court reserves ruling on the verdict form until the presentation of 

evidence at trial. 

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that Defendants’ Motion 

in Limine No. 2 to Allow Defendants to Introduce Collateral Sources Pursuant to NRS 42.021 is 

GRANTED.  Defendants will be permitted to introduce evidence of the private insurance 

payments and contractual write-offs. 

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that Defendants’ Motion 

in Limine No. 3 to Exclude Defendants’ Insurance Coverage is Granted in part, DENIED in 

part.  The Motion is granted to the extent that it seeks to exclude evidence of Defendants’ 

Insurance Coverage.   

In the Opposition to Defendants’ Motion in Limine No. 3 to Exclude Defendants’ 

Insurance Coverage, Plaintiff indicated they wished to ask the following questions during voir 

dire: 

• Do you know what KODIN is? 

• If you lived in Clark County in 2004, do you remember how you voted on 

KODIN? 

• Do you think there is a crisis for medical malpractice insurance rates for doctors? 

• If you felt a doctor would have to personally pay a large judgment instead of 

having it covered through insurance, would that affect your verdict? 

• Do you feel that if you rule against the Defendant in this case, his malpractice 

insurance premiums might increase? Would that affect your verdict in this case? 
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• If the judge instructed you in this case not to consider whether the doctor 

defendant had medical malpractice insurance, do you think you could follow that 

instruction? 

No questions regarding medical malpractice/professional liability insurance of Defendants 

will be permitted during voir dire.  No questions regarding KODIN or tort reform will be permitted 

during voir dire.  The Court will allow general questions on affiliations with insurance companies 

but nothing with regard to premiums and payments.  The Court will also allow questions about 

potential verdicts during voir dire, so long as it is not repetitive or indoctrination of the potential 

jurors.  The Court reserves ruling on the issue of whether the jury will be given the portion of jury 

instruction NEV. J.I. 1.07 requested by Plaintiff: You are not to discuss or even consider whether 

or not the defendant was carrying insurance that would reimburse him for whatever sum of money 

he may be called upon to pay to the plaintiff. 

IT IS SO ORDERED. 
 

____________________________________________. 
 
 

______________________________________  
 

 
Respectfully Submitted by: 
 
DATED this 3rd day of October, 2021. 
 
McBRIDE HALL 
 
/s/ Heather S. Hall 
________________________________ 
Heather S. Hall, Esq. 
Nevada Bar No. 10608 
8329 W. Sunset Road, Suite 260  
Las Vegas, Nevada 89113 
Attorneys for Defendants  
Keith Brill, M.D., FACOG, FACS and 
Women’s Health Associates of Southern 
Nevada – Martin, PLLC 

Approved as to Form and Content by: 
 
DATED this 3rd day of October 2021. 
 
BREEDEN & ASSOCIATES, PLLC 
 
/s/Adam J. Breeden 
_____________________________ 
Adam J. Breeden, Esq. 
Nevada Bar No.: 008768 
376 E. Warm Springs Road, Suite 120 
Las Vegas, Nevada 89119 
Attorneys for Plaintiff 
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From: Adam Breeden
To: Heather S. Hall
Cc: Kristy Johnson; Yianna Reizakis; Robert McBride; Candace P. Cullina; Kristine Herpin
Subject: Re: Taylor v. Brill, MD
Date: Sunday, October 3, 2021 5:07:12 PM
Attachments: image001.png

You may submit this order with my e-signature.

photo Adam J. Breeden
Trial Attorney, Breeden & Associates, PLLC
(702) 819-7770 | adam@breedenandassociates.com
www.breedenandassociates.com
376 E. Warm Springs Rd., Suite 120 Las Vegas, NV 89119-4262

This e-mail may contain or attach privileged, confidential or protected information intended only for the use of the intended
recipient. If you are not the intended recipient, any review or use of it is strictly prohibited. If you have received this e-mail
in error, you are required to notify the sender, then delete this email and any attachment from your computer and any of
your electronic devices where the message is stored. No waiver of any attorney-client or work product privilege is intended.

On Sun, Oct 3, 2021 at 4:30 PM Heather S. Hall <hshall@mcbridehall.com> wrote:

Adam,

 

Attached is a draft Order on Defendants’ Motions in Limine.  Please advise if you
have any changes.  I would like to get this submitted prior to jury selection.

 

Thanks very much,

 

Heather S. Hall, Esq.​

hshall@mcbridehall.com│www.mcbridehall.com

8329 West Sunset Road

Suite 260​

Las Vegas, Nevada 89113​
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Telephone: (702) 792-5855

Facsimile: (702) 796-5855

 

 

NOTICE: THIS MESSAGE IS CONFIDENTIAL, INTENDED FOR THE NAMED RECIPIENT(S) AND MAY
CONTAIN INFORMATION THAT IS (I) PROPRIETARY TO THE SENDER, AND/OR, (II) PRIVILEGED,
CONFIDENTIAL, AND/OR OTHERWISE EXEMPT FROM DISCLOSURE UNDER APPLICABLE STATE
AND FEDERAL LAW, INCLUDING, BUT NOT LIMITED TO, PRIVACY STANDARDS IMPOSED
PURSUANT TO THE FEDERAL HEALTH INSURANCE PORTABILITY AND ACCOUNTABILITY ACT OF
1996 ("HIPAA"). IF YOU ARE NOT THE INTENDED RECIPIENT, OR THE EMPLOYEE OR AGENT
RESPONSIBLE FOR DELIVERING THE MESSAGE TO THE INTENDED RECIPIENT, YOU ARE HEREBY
NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION OR COPYING OF THIS COMMUNICATION
IS STRICTLY PROHIBITED. IF YOU HAVE RECEIVED THIS TRANSMISSION IN ERROR, PLEASE
NOTIFY US IMMEDIATELY BY REPLY E-MAIL OR BY TELEPHONE AT (702) 792-5855, AND
DESTROY THE ORIGINAL TRANSMISSION AND ITS ATTACHMENTS WITHOUT READING OR
SAVING THEM TO DISK. THANK YOU.

 

V APPX001076

tel:(702)%20792-5855


1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

CSERV

DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO: A-18-773472-CKimberly Taylor, Plaintiff(s)

vs.

Keith Brill, M.D., Defendant(s)

DEPT. NO.  Department 3

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District 
Court. The foregoing Order was served via the court’s electronic eFile system to all 
recipients registered for e-Service on the above entitled case as listed below:

Service Date: 10/6/2021

Adam Breeden adam@breedenandassociates.com

E-File Admin efile@hpslaw.com

Kellie Piet kpiet@mcbridehall.com

Heather Hall hshall@mcbridehall.com

Jody Foote jfoote@jhcottonlaw.com

Jessica Pincombe jpincombe@jhcottonlaw.com

Kristine Herpin kherpin@mcbridehall.com

John Cotton jhcotton@jhcottonlaw.com

Adam Schneider aschneider@jhcottonlaw.com

Robert McBride rcmcbride@mcbridehall.com

Michelle Newquist mnewquist@mcbridehall.com
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Kristy Johnson kristy@breedenandassociates.com

James Kent jamie@jamiekent.org

Diana Samora dsamora@hpslaw.com

Candace Cullina ccullina@mcbridehall.com

Alex Caceres alex.caceres@lewisbrisbois.com

Reina Claus rclaus@hpslaw.com

Camie DeVoge cdevoge@hpslaw.com

Anna Albertson mail@legalangel.com

Lauren Smith lsmith@mcbridehall.com

Natalie Jones njones@mcbridehall.com
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OPPM 
ADAM J. BREEDEN, ESQ. 
Nevada Bar No. 008768 
YIANNA C. ALBERTSON, ESQ. 
Nevada Bar No. 009896 
BREEDEN & ASSOCIATES, PLLC 
376 E. Warm Springs Road, Suite 120 
Las Vegas, Nevada 89119 
Phone: (702) 819-7770 
Fax: (702) 819-7771 
Adam@Breedenandassociates.com 
Attorneys for Plaintiff  
 

EIGHTH JUDICIAL DISTRICT COURT 

CLARK COUNTY, NEVADA 

KIMBERLY TAYLOR, an individual, 
 

Plaintiff, 
 
v. 

 
KEITH BRILL, M.D., FACOG, FACS, an 

individual; WOMEN’S HEALTH 

ASSOCIATES OF SOUTHERN NEVADA – 

MARTIN, PLLC, a Nevada Professional 

Limited Liability Company; BRUCE 

HUTCHINS, RN, an individual; 

HENDERSON HOSPITAL and/or VALLEY 

HEALTH SYSTEMS, LLC, a Foreign LLC 

d/b/a HENDERSON HOSPITAL, a subsidiary 

of UNITED HEALTH SERVICES, a Foreign 

LLC; TODD W. CHRISTENSEN, M.D., an 

individual; DIGNITY HEALTH d/b/a ST. 

ROSE DOMINICAN HOSPITAL; DOES I 

through XXX, inclusive; and ROE 

CORPORATIONS I through XXX, inclusive, 

 
Defendants. 

 

 CASE NO.:  A-18-773472-C 

 

DEPT NO.:  III 

 

 

PLAINTIFF KIMBERLY TAYLOR’S 

OPPOSITION TO DEFENDANTS’ 

MOTION TO RECONSIDER OR 

CLARIFY ORDER REGARDING 

PLAINTIFF’S MOTION IN LIMINE NO. 2 

TO EXCLUDE INFORMED CONSENT 

FORM AND TERMS OR ARGUMENT 

REGARDING “RISK” OR “KNOWN 

COMPLICATION” ON ORDER 

SHORTENING TIME 

 

Hearing Date: October 7, 2021 

 

Time of Hearing: In Chambers 

  

  

  

Plaintiff, KIMBERLY TAYLOR, by and through her attorney of record, ADAM J. 

BREEDEN, ESQ. of BREEDEN & ASSOCIATES, PLLC, and hereby submits her Opposition to 

Defendants’ Motion to Reconsider or Clarify Order Regarding Plaintiff’s Motion in Limine #2:  

Motion to Exclude Informed Consent Form and Terms or Argument Regarding “Risk” or “Known 

Complications” as follows: 

Electronically Filed
10/6/2021 3:39 PM
Steven D. Grierson
CLERK OF THE COURT

Case Number: A-18-773472-C
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MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION 

 In this Motion, the Defense seeks a “reconsideration” of a ruling barely a week old citing no 

significant new case law or intervening developments.  The Motion for Reconsideration should be 

summarily denied as it simply seeks a proverbial second bite at the apple on a legal issue already 

well briefed and cogently ruled on by the Court. 

II. BACKGROUND 

This is a medical malpractice action by Plaintiff Kimberly Taylor against her OB/GYN 

Defendant Keith Brill.  On August 18, 2021, Taylor filed her Motion in Limine #2 to address the 

Defense use of consent forms and claims of known “risks” or “complications.”  Consent is, in fact, 

not a defense to a medical malpractice action and not relevant to the standard of care.  Therefore, 

Taylor sought to exclude such evidence and argument at trial as irrelevant and/or more prejudicial 

than probative. 

 On September 27, 2021, the Court made an oral ruling on the Motion (the written order is 

still processing).  The Court’s oral ruling was that evidence, argument or reference to the informed 

consent form the Plaintiff signed or discussions about risks and complications had with the Plaintiff 

are barred.  However, the Defense may refer to perforations as known “risks” or “complications” 

during their defense. 

On October 4, 2021, the Defense filed a motion for reconsideration, citing no new case law 

or intervening authority, nor new evidence.  Therefore, Taylor opposes the motion and requests that 

it be denied. 

III. LAW AND ARGUMENT 

A. Motions for Reconsideration are Disfavored and Should not Typically be Granted 

To prevent ad nauseum litigation of the same issue, EDCR 2.24(a) states “[n]o motions once 

heard and disposed of may be renewed in the same cause, nor may the same matters therein 

embraced be reheard, unless by leave of the court granted upon motion therefor, after notice of such 

motion to the adverse parties.”   

Courts generally recognize three circumstances in which reconsideration is appropriate: 
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 3 

(1) the court is presented with newly discovered evidence, (2) the court has committed clear error 

or the initial decision was manifestly unjust, or (3) there has been an intervening change in 

controlling law.1  The Nevada Supreme Court has denied rehearing or amendment of orders where 

no clear error was established,2 and where no new evidence or no new evidence strong enough to 

yield a different result is put forth.3  Further, reconsideration should be denied where the allegedly 

“new” evidence or arguments were available to the moving party at the time the original motion was 

litigated.4  On the other hand, a motion for reconsideration is properly denied when the movant fails 

to establish any reason justifying relief.5   

Above all else, “a motion for reconsideration is not an avenue to re-litigate the same issues 

and arguments upon which the court already has ruled.”6  The fact that a litigant disagrees with the 

court's decision does not entitle the litigant to relief—he or she must present a legitimate basis for 

the court to reconsider its decision.7 

The present Motion for Reconsideration before the Court simply falls into the last category—

a mere attempt to re-litigate already settled issues.  Therefore, it should be denied. 

 

1 Nunes v. Ashcroft, 375 F.3d 805, 807-08 (9th Cir. 2004) (quoting Sch. Dist. No. 1J v. ACandS, 

Inc., 5 F.3d 1255, 1263 (9th Cir. 1993)). 

2 Brechan v. Scott, 92 Nev. 633, 634 (1976) (“when there is substantial evidence to sustain the 

judgment, it will not be disturbed. An exception to the general rule obtains where, upon all the 

evidence, it is clear that a wrong conclusion has been reached.”). 

3 Whise v. Whise, 36 Nev. 16, 24 (1913) (denying new trial for lack of significant new evidence). 

4 Sch. Dist. No. 1J v. ACandS, Inc., 5 F.3d 1255, 1263 (9th Cir. 1993) “Failure to file documents in 

an original motion or opposition does not turn the late filed documents into "newly discovered 

evidence.”); Waltman v. International Paper Co., 875 F.2d 468, 473-74 (5th Cir. 1989) (materials 

available at time of filing opposition to summary judgment would not be considered with motion 

for reconsideration); Trentacosta v. Frontier Pac. Aircraft Indus., Inc., 813 F.2d 1553, 1557 & n.4 

(9th Cir. 1987) (court did not abuse its discretion in refusing to consider affidavits opposing 

summary judgment filed late); Frederick S. Wyle Professional Corp. v. Texaco, Inc., 764 F.2d 604, 

609 (9th Cir. 1985) (evidence available to party before it filed its opposition was not "newly 

discovered evidence" warranting reconsideration of summary judgment). 

5 Backlund v. Barnhart, 778 F.2d 1386, 1388 (9th Cir. 1985). 

6 W. Shoshone Nat. Council v. United States, 408 F. Supp. 2d 1040, 1053 (D. Nev. 2005) (citation 

omitted). 

7 See, e.g., Backlund, 778 F.2d at 1388; Maraziti v. Thorpe, 52 F.3d 252, 255 (9th Cir. 1995). 
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The Defense Motion for Reconsideration cites no intervening case law or facts it could not 

have originally argued.  But even more frustrating is that it fails to challenge the very core of why 

the Motion in Limine was granted in the first place, i.e., that consent or informed consent forms are 

irrelevant and prejudicial in a medical malpractice action not based on lack of consent. 

B. The Motion for Reconsideration should be Denied 

The Court controls what evidence is irrelevant or more prejudicial than probative.  NRS 

Chapter 48 states the following: 

NRS 48.015 “Relevant evidence” defined.  As used in this chapter, 
“relevant evidence” means evidence having any tendency to make the 
existence of any fact that is of consequence to the determination of the 
action more or less probable than it would be without the evidence. 
 
NRS 48.025 Relevant evidence generally admissible; irrelevant 
evidence inadmissible. 
 
      1.  All relevant evidence is admissible, except: 
 

(a) As otherwise provided by this title; 
(b) As limited by the Constitution of the United States or of the 

State of Nevada; or 
(c) Where a statute limits the review of an administrative 

determination to the record made or evidence offered before 
that tribunal. 

 
      2.  Evidence which is not relevant is not admissible. 
 
NRS 48.035 Exclusion of relevant evidence on grounds of prejudice, 
confusion or waste of time. 
 

1.  Although relevant, evidence is not admissible if its probative value 
is substantially outweighed by the danger of unfair prejudice, of 
confusion of the issues or of misleading the jury. 
 
2.  Although relevant, evidence may be excluded if its probative value 
is substantially outweighed by considerations of undue delay, waste of 
time or needless presentation of cumulative evidence. 

 
Taylor’s prior motion exhaustively explained the stress the Defense was putting on the issue 

of informed consent during discovery practice.  The Defense obviously wants the jury to confuse or 

conflate informed consent with assumption of the risk or consent to the injury in this case.  Taylor’s 

prior motion also exhaustively cited to many cases explaining that informed consent is an irrelevant 

issue to most medical malpractice cases because a patient cannot consent to a negligently performed 

procedure.  Introduction of evidence of informed consent only serves to confuse the jury from the 
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actual factual issue in dispute, the standard of care and whether the doctor abided by it.8  Therefore, 

the patient’s informed consent form as well as informed consent discussions between the doctor and 

patient are both irrelevant and substantially outweighed by a risk of prejudice and juror confusion. 

The Defense Motion for Reconsideration begins claiming it is erroneous to say there is no 

assumption of risk or known complication defense in a medical malpractice action.  This assertion 

is incorrect, there is no assumption of risk defense in a medical malpractice action.  The Nevada 

Supreme Court has made this clear.  Busick v. Trainor, Case # 72966, 2019 WL 1422712 437 P.3d 

1050 (Nev. 2019) (unpublished) (acknowledging that informed consent to a surgery does not grant 

consent to negligently perform the procedure).  The Defense boldly asserts that the informed consent 

evidence is “relevant” even though all the applicable case law and the Court’s prior decision found 

it not to be relevant at all to the standard of care issue or at least more prejudicial than probative.   

While the Motion for Reconsideration calls the informed consent evidence “critical 

evidence” in this case, it is in fact irrelevant evidence that is not probative of the real issue in 

 

8 E.g., Wilson v. Patel, 517 S.W.3d 520 (Mo. 2017), Wright v. Kaye, 267 Va. 510, 593 S.E.2d 307 

(2004), Waller v. Aggarwal, 116 Ohio App. 3d 355, 357-358, 688 N.E.2d 274, 275 (Ohio App. 

1996) (trial court erred by allowing evidence of informed consent when malpractice action was 

based on negligence); Warren v. Imperia, 252 Ore. App. 272, 287 P.3d 1128, 1132 (Ore. Ct. App. 

2012) ("Evidence of plaintiff's awareness of [information about the nature of the procedure, its 

inherent risks, or available alternatives] would neither have assisted plaintiff in proving negligence 

nor have assisted defendant in showing that he was not negligent."); Brady v. Urbas, 631 Pa. 329, 

340-41, 111 A.3d 1155, 1162 (2015) (“there is no assumption-of-the-risk defense available to a 

defendant physician which would vitiate his duty to provide treatment according to the ordinary 

standard of care. The patient's actual, affirmative consent, therefore, is irrelevant to the question of 

negligence.”); Hayes v. Camel, 283 Conn. 475, 486, 927 A.2d 880, 889 (2007) (“evidence of 

informed consent, such as consent forms, is both irrelevant and unduly prejudicial in medical 

malpractice cases without claims of lack of informed consent”); Ehrlich v. Sorokin, 451 N.J. Super. 

119, 131, 165 A.3d 812, 819 (Super. Ct. App. Div. 2017) (“Plaintiff's acknowledgment of the risk 

for perforation had no bearing on this determination [of negligence]…although negligent treatment 

and informed consent fall under the umbrella of medical negligence, our law clearly distinguishes 

the two claims…”); Knight v. Jewett, 3 Cal. 4th 296, 11 Cal. Rptr. 2d 2, 834 P.2d 696, 705-06 (Cal. 

1992) (stating that a patient "by voluntarily encountering" a risk of injury does not "'impliedly 

consent' to negligently inflicted injury or 'impliedly agree' to excuse the surgeon from a normal duty 

of care"); Schwartz v. Johnson, 206 Md. App. 458, 483, 49 A.3d 359, 373 (2012) (explaining why 

jurors should not hear evidence of informed consent and risk of surgery in a negligence case not 

premised on lack of informed consent). 
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dispute—standard of care—in the least. 

The Defense argues that “evidence of known complications associated with surgery is very 

relevant” but the court did not exclude that evidence.  The Court’s prior ruling allowed the defense 

to refer to the injuries caused as risks or complications of surgery.  The material excluded was 

informed consent form and informed consent discussions with Taylor. 

There is also important public policy here because if doctors can hold up an informed consent 

form and claim insulation from malpractice liability, they are likely to put injuries that really do not 

occur without malpractice on that form.  This case is a prime example.  It would seem hard for the 

doctors in this case to seriously allege that it is within the standard of care to burn or push the 

resectoscope device so far through the uterus that it caused a massive hole in the small intestine.  

Neither Dr. Brill, Dr. McCarus nor Dr. Berke had ever actually seen such an injury from 

hysteroscopy and RF ablation before.   

 If the District Court is concerned about prospects of appeal, it should be noted that if the 

Court excludes the informed consent evidence (which it currently has), this would be a discretionary 

ruling on evidence that is well-supported by case law.  Thus, the Defense would be very unlikely to 

prevail on an appeal on this issue, especially since the court will still allow the Defense to talk about 

known risks and complications.  It would be nearly impossible for the Defense to win this issue as 

“clear error” or abuse of discretion on appeal.  Conversely, Plaintiff already has a large body of case 

law that supports exclusion of the informed consent evidence for Taylor.  Thus, if the Court were to 

reconsider and change its ruling on this issue, the issue may be likely to lead to reversal on appeal 

and the new trial.  If the Court seeks the safest course from a grounds to appeal point of view, it is 

safer to exclude the informed consent evidence. 

  The Defense selectively cites in its motion portions of the case of Brady v. Urbas, 631 Pa. 

329, 341-42, 111 A.3d 1155, 1162-63 (2015), but this case again overwhelmingly supports Taylor’s 

position and the Court’s original ruling.  In Brady the Pennsylvania Supreme court plainly held that 

“assent to treatment does not amount to consent to negligence, regardless of the enumerated risks 

and complications of which the patient was made aware” and that “in a trial on a malpractice 

complaint that only asserts negligence, and not lack of informed consent, evidence that a patient 
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agreed to go forward with the operation in spite of the risks of which she was informed is irrelevant 

and should be excluded.”  Id. at 1162-63.  In ordering a new trial after a medical malpractice case 

where informed consent evidence had been wrongly admitted, Brady explained further that: 

Evidence of the patient's consent also tends to confuse the issue because…the jury 
might reason that the patient's consent to the procedure implies consent to the 
resultant injury… and thereby lose sight of the central question pertaining to 
whether the defendant's actions conformed to the governing standard of care. 
Indeed, the present case illustrates the point: the defense questioned Appellee at 
length about her having signed the consent forms, elicited testimony from Dr. Urbas 
on the topic, and made references to the fact of Appellee's consent during its 
summation — all in an effort to rebut the allegation of negligence.  

 
It is curious that the Defense would even cite to Brady since it is written so compellingly against the 

position the Defense urges.  In Brady, the case had to be tried twice due to the error of the lower 

court in allowing the informed consent evidence and argument Taylor seeks to exclude from this 

trial.  This is the exact reversible error Taylor is trying to prevent in this action. 

 As for the request for clarification, following the Court’s ruling Taylor’s counsel also 

requested that other consent forms in Dr. Brill’s records and Henderson Hospital’s records that 

contain similar language be redacted.  The Defense would not agree to that, but the legal issue is 

identical and any informed consent forms should not be referred to or admitted into evidence by the 

parties. 

IV. CLOSING 

The Defense Motion for Reconsideration is not based on new evidence or law not available 

at the time of the original motion hearing.  Instead, it seeks only the classic second bite at the apple 

requesting that the court look again at the issue and reverse its ruling.  It alleges “clear error” despite 

well-briefed case law against its position.  Procedurally, this is improper for a Motion for 

Reconsideration. 

Furthermore, looking to the substance of the dispute, these cases cited by Taylor 

unanimously discuss and agree that in a medical malpractice case not premised on lack of informed 

consent, evidence of informed consent, consent forms and discussion of risks and complications of 

the procedure are: (1) irrelevant to the ultimate issue of whether the physician exercised reasonable 

care, (2) not probative of an assumption of risk defense, which the law does not recognize for 
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medical malpractice actions and (3) such evidence is highly prejudicial and creates juror confusion. 

Respectfully, the informed consent form and discussions had with Taylor should be excluded 

at trial and the Defense Motion for Reconsideration should be denied. 

DATED this 6th day of October, 2021. 

BREEDEN & ASSOCIATES, PLLC 
 
 
  _______________________________ 
ADAM J. BREEDEN, ESQ. 
Nevada Bar No. 008768 
376 E. Warm Springs Road, Suite 120 
Las Vegas, Nevada 89119 
Phone: (702) 819-7770 
Fax: (702) 819-7771 
Adam@Breedenandassociates.com 
Attorneys for Plaintiff  
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CERTIFICATE OF SERVICE 
 
 I hereby certify that on the 6th day of October, 2021, I served a copy of the foregoing legal 

document PLAINTIFF KIMBERLY TAYLOR’S OPPOSITION TO DEFENDANTS’ 

MOTION TO RECONSIDER OR CLARIFY ORDER REGARDING PLAINTIFF’S 

MOTION IN LIMINE NO. 2 TO EXCLUDE INFORMED CONSENT FORM AND TERMS 

OR ARGUMENT REGARDING “RISK” OR “KNOWN COMPLICATION” ON ORDER 

SHORTENING TIME via the method indicated below: 

X 

Pursuant to NRCP 5 and NEFCR 9, by electronically serving all counsel and 

e-mails registered to this matter on the Court’s official service, Wiznet 

system. 

 

Pursuant to NRCP 5, by email using a Dropbox link and/or by placing a copy 

in the US mail, postage pre-paid to the following counsel of record or parties 

in proper person: 

Heather S. Hall, Esq. 

McBRIDE HALL 

8329 W. Sunset Road, Suite 260 

Las Vegas, Nevada 89113 

Attorneys for Defendants Keith Brill, M.D. and Women’s Health Associates 

  
 Via receipt of copy (proof of service to follow) 

 

An Attorney or Employee of the following firm: 

 

/s/ Kristy Johnson      

BREEDEN & ASSOCIATES, PLLC 
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ADAM J. BREEDEN, ESQ. 
Nevada Bar No. 008768 
YIANNA C. ALBERTSON, ESQ. 
Nevada Bar No. 009896 
BREEDEN & ASSOCIATES, PLLC 
376 E. Warm Springs Road, Suite 120 
Las Vegas, Nevada 89119 
Phone: (702) 819-7770 
Fax: (702) 819-7771 
Adam@Breedenandassociates.com 
Attorneys for Plaintiff  
 

EIGHTH JUDICIAL DISTRICT COURT 

CLARK COUNTY, NEVADA 

KIMBERLY TAYLOR, an individual, 
 

Plaintiff, 
 
v. 

 
KEITH BRILL, M.D., FACOG, FACS, an 

individual; WOMEN’S HEALTH 

ASSOCIATES OF SOUTHERN NEVADA – 

MARTIN, PLLC, a Nevada Professional 

Limited Liability Company; BRUCE 

HUTCHINS, RN, an individual; 

HENDERSON HOSPITAL and/or VALLEY 

HEALTH SYSTEMS, LLC, a Foreign LLC 

d/b/a HENDERSON HOSPITAL, a subsidiary 

of UNITED HEALTH SERVICES, a Foreign 

LLC; TODD W. CHRISTENSEN, M.D., an 

individual; DIGNITY HEALTH d/b/a ST. 

ROSE DOMINICAN HOSPITAL; DOES I 

through XXX, inclusive; and ROE 

CORPORATIONS I through XXX, inclusive, 

 
Defendants. 

 

 CASE NO.:  A-18-773472-C 

 

DEPT NO.:  III 

 

 

PLAINTIFF KIMBERLY TAYLOR’S 

TRIAL BRIEF 

 

  

  

  

Plaintiff, KIMBERLY TAYLOR, by and through her attorney of record, ADAM J. 

BREEDEN, ESQ. of BREEDEN & ASSOCIATES, PLLC, and hereby submits her Trial Brief 

pursuant to EDCR 2.69(a)(7). 

/ / / 

/ / / 

Case Number: A-18-773472-C

Electronically Filed
10/6/2021 4:27 PM
Steven D. Grierson
CLERK OF THE COURT
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I.  

FACTUAL BACKGROUND 

This is a medical malpractice action by Plaintiff Kimberly Taylor against her OB/GYN 

Defendant Keith Brill.  On April 26, 2017, Dr. Brill performed an intended dilation and curettage 

with hysteroscopy combined with fibroid tumor removal and hydrothermal ablation procedure on 

Ms. Taylor.  In layman’s terms, this meant that a small scope and cutting device called a 

resectoscope would be inserted through the vagina into the uterus and a fibroid tumor previously 

identified via ultrasound in the uterus would be removed.  This procedure was done with the use of 

a Symphion system resectoscope device.  This is a small, tube-like device of 3 mm in diameter that 

is inserted into the uterus through an endoscope.  The tip has an ablation device which cuts with 

radiofrequency or heat from electricity.  The patient is under complete anesthesia for the procedure. 

It is undisputed that during the procedure Dr. Brill caused the resectoscope to perforate 

through the wall of the uterus where the instrument then also perforated the small intestine, 

causing free leakage of stool and body waste into the abdomen of Ms. Taylor.  It is also 

undisputed that Dr. Brill saw the uterine perforation intraoperatively but failed to recognize that he 

had also injured the small bowel.  The parties disagree as to what Dr. Brill told Ms. Taylor about 

the perforation and exactly how and when the perforations occurred and whether the perforations 

were beneath the standard of care.  The resectoscope procedure was terminated but Ms. Taylor had 

unknown intestinal leakage into her abdomen.  After two visits to the emergency room post-

operatively, another physician finally diagnosed the injury to the small intestine.  A second surgery 

had to occur wherein a portion of Ms. Taylor’s small intestine had to be removed and she had to be 

hospitalized for over a week.  She presents a claim for approximately $225,620.07 in medical special 

damages and the cap amount of $350,000 for pain and suffering. 

The parties do not appear to dispute damages and injury but instead dispute whether 

Dr. Brill’s treatment fell below the standard of care for the procedure.  Dr. Brill appears to want to 

argue that merely because uterine and similar injury is a “risk” of the procedure to which Ms. Taylor 

consented that he can never be held liable, which is an incorrect statement of the law. 

Plaintiff Kimberly Taylor is represented by Adam J. Breeden, Esq. and Yianna Albertson-
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Reizakis, Esq. (of counsel) of Breeden & Associates, PLLC. 

Defendant Dr. Keith Brill and Women’s Health Associates of Southern Nevada are 

represented by Heather Hall, Esq. and Robert McBride, Esq. of McBride Hall. 

II. 

DAMAGES ALLEGATIONS 

Plaintiff will present a claim for uterine and small intestine injury resulting in abdominal 

infection which required bowel resection surgery and a nine day hospitalization.  She presents a 

claim for approximately $225,620.07 in medical special damages and the cap amount of $350,000 

for pain and suffering. 

III. 

UNUSUAL LEGAL ISSUES 

This is a medical malpractice action with few unsettled or novel legal issues.  The parties 

litigated several motions in limine prior to trial on the most disputed legal issues.  Final rulings on 

jury instructions were deferred.  Some further briefing on certain issues is below: 

A. Display of Anticipated Evidence During Opening Statements 

Plaintiff’s counsel intends, in his presentation of opening statements, to show anticipated 

evidence in the case to the jury, possibly to include photographs, video, depositions, excerpts of 

medical records, and representations of medical anatomy and medical procedures.  At this time, the 

following is anticipated: (1) detailed illustrations of the procedure and Plaintiff’s theory of the case, 

(2) a video explaining the Symphion resectoscope device at issue in the case, (3) an exemplar actual 

Symphion resectoscope device of the kind used on Plaintiff, and (4) a copy of Dr. Brill’s operative 

report (medical record). 

There is one judge in this District that has a rule to the effect that counsel cannot show the 

jury any evidence in opening statements because it has not yet been formally admitted into evidence.  

This is an erroneous position.  Further, Plaintiff’s counsel has observed certain defense counsel 

objecting when anticipated evidence is shown during opening statements, with the apparent purpose 

of trying to disrupt opening statements and lessen the effectiveness of the presentation of opening 

arguments.  This is essentially handicapping the presentation and is a view inconsistent with modern 
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trial practice.  It is also generally a one-way handicap because the plaintiff bears the burden of proof 

so this limitation disproportionately limits the effectiveness of Plaintiff’s case if imposed. 

“The purpose of the opening statement is to acquaint the jury and the court with the nature 

of the case.”  Garner v. State, 78 Nev. 366, 371, 374 P.2d 525, 528 (1962).  “An opening statement 

outlines ‘what evidence will be presented, to make it easier for the jurors to understand what is to 

follow, and to relate parts of the evidence and testimony to the whole…”  Watters v. State, 313 P.3d 

243, 247 (Nev. 2013) citing United States v. Dinitz, 424 U.S. 600, 612, 96 S. Ct. 1075, 47 L. Ed. 2d 

267 (1976).  During opening statements, counsel is allowed to “outline his theory of the case and to 

propose those facts he intends to prove.”  Garner, 78 Nev. at 371.  While argument is inappropriate 

during opening statements, counsel may refer to any evidence that counsel “believes in good faith 

will be available and admissible” during opening statements.  Watters, 313 P.3d at 247. 

If it was ever the rule that counsel could not actually show jurors anticipated evidence during 

opening statements, the rule has been discarded in the present day.  “Today, a majority of courts 

seem to take a liberal approach, allowing litigators to display actual evidence or use demonstrative 

aids during opening statements.” Mindy G. Barfield, Use of “Evidence” in Opening Statement: The 

Most Dangerous Weapon in a Litigator’s Arsenal, For The Defense, P. 50 (Defense Research 

Institute, Spring 2009).  Part of the rationale for allowing anticipated evidence to be shown to the 

jury is that “if the items used are ultimately admitted at trial, any error in allowing their use during 

opening statements is harmless.” Fisher v. State, 220 S.W.3d 599, 602 (Tex. App. 2007).  Of course, 

the availability of technology that allows vivid and seamless presentation to the jury has also been 

a factor. 

The Nevada Supreme Court has directly ruled that scene photographs and photographs of 

injuries may be shown to the jury during opening statements.  Vergara-Martinez v. State, No. 65853, 

2016 Nev. Unpub. LEXIS 284, at *9 (Apr. 5, 2016) (trial court did not err in allowing counsel to 

show the jury scene and gruesome victim photos during opening statements).  PowerPoint slides 

are, of course, permissible to show the jury as long as the slide does not express anything that counsel 

himself/herself would not be able to state.  Watters v. State, 313 P.3d 243, 247 (Nev. 2013) (analysis 

of use of Powerpoint).  Nevada law also states that the “deposition of a party may be used by an 
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adverse party for any purpose” not simply impeachment, thereby allowing its use during opening 

statements as well.  Nev. R. Civ. P. 32(a)(2). 

Authority from other jurisdictions establishes counsel’s right to actually show the jury items 

that are anticipated to be introduced as evidence during trial as well.  Physical items, such as 

weapons or clothing are allowed to be shown to the jury during opening statements.  Commonwealth 

v. Parker, 591 Pa. 526, 538, 919 A.2d 943, 951 (2007) (permitting a prosecutor to display a gun 

during opening statements); People v. Trent, 315 Ill. App. 3d 437, 448-49, 734 N.E.2d 1, 9-10 (2000) 

(victim’s clothes shown during opening statements).  Video clips of depositions or parts of 

deposition transcripts may be used during opening.  Spence v. Southern Pine Electric Cooperative, 

643 So.2d 970 (S. Ct. Ala. 1994) (trial court did not err in permitting defense counsel to use enlarged 

copies of the deposition transcripts of two witnesses as demonstrative exhibits in opening 

statements); Sadler v. Advanced Bionics, LLC, 2013 U.S.Dist. LEXIS 46637, 7-9 (W.D. Kentucky 

2013) (Court would consider permitting use of excerpts of videotaped depositions during opening 

statement if they were “otherwise admissible at trial” and “not unnecessarily lengthy”); Smith v. I-

Flow Corp., 2011 U.S. Dist. LEXIS 63329, 11-12 (N.D. Ill. 2011) (denying a motion to prohibit use 

of excerpts of videotaped depositions during opening statements); Northfield Insurance Co. v. Royal 

Surplus Linse Ins. Co., 2003 U.S. Dist. LEXIS 27959, 8 (Central D. Cal. 2003) (permitting the use 

of video deposition excerpts and transcripts in opening statement because the deposition of a party 

may be used “for any purpose”); MBI Acquisition Partners, L.P. v. The Chronicle Pub. Co., 2002 

U.S. Dist. LEXIS 28458, 3 (W.D. Wisc. 2002) (permitting use of excerpts from a video deposition 

during opening statement).  Demonstrative exhibits such as summaries, charts, graphs and diagrams 

can also be shown to the jury.  West v. Martin, 11 Kan.App.2d 55, 713 P.2d 957, 958-59 (1986) 

(“We see no reason or need to restrict the use of demonstrative evidence in an opening statement 

unless a genuine and unresolved question exists as to its admissibility.”). 

Therefore, to avoid disputes and interruption of counsel’s opening statements it is requested 

that the Court take note of these rules.  This is modern civil trial practice and presentation.  A strict 

approach that anticipated evidence can never been shown to the jury during opening statements is 

simply not modern law.  Such an approach has been abandoned by the Nevada Supreme Court and 
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every modern case addressing the issue.  Plaintiff’s counsel should not be handicapped during 

opening statements in this case.  Counsel will, of course, abide by his ethical duties not to display 

evidence that he has no reasonable basis to believe will be admissible at trial.1  Otherwise, evidence 

that counsel has a good faith basis to believe is admissible at trial can be displayed during opening 

statements. 

B. Admission of Medical and Billing Records 

At trial, Plaintiff will seek to introduce medical and billing records from treating physicians.  

Defense attorneys in this jurisdiction often raise highly technical objections to the same during trial, 

which accomplish little but the harassment of opposing counsel and obstruction of evidence to which 

there is no genuine fault. 

At trial, Plaintiff will rely on various statutes to authenticate the medical and billing records 

and introduce them into evidence.  NRS § 51.115 provides that “[s]tatements made for purposes of 

medical diagnosis or treatment and describing medical history, or past or present symptoms, 

pain or sensations, or the inception or general character of the cause or external source thereof are 

not inadmissible under the hearsay rule insofar as they were reasonably pertinent to diagnosis or 

treatment.”  This generally allows hearsay statements of Plaintiff and her physicians into evidence 

via medical records. 

In addition, NRS § 51.135 states that “[a] memorandum, report, record or compilation of 

data, in any form, of acts, events, conditions, opinions or diagnoses, made at or near the time by, 

or from information transmitted by, a person with knowledge, all in the course of a regularly 

conducted activity, as shown by the testimony or affidavit of the custodian or other qualified person, 

is not inadmissible under the hearsay rule unless the source of information or the method or 

circumstances of preparation indicate lack of trustworthiness.”  This provides another exception to 

the hearsay rule in Nevada. 

 

1 For example, counsel could never show the jury a letter with a settlement offer from opposing 

counsel or show the jury an insurance policy as the same lack a good faith basis to believe they are 

admissible. 
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Lastly, to authenticate the records, Plaintiff relies on NRS § 52.260 which states “The 

contents of a record made in the course of a regularly conducted activity in accordance with NRS 

51.135, if otherwise admissible, may be proved by the original or a copy of the record which is 

authenticated by a custodian of the record or another qualified person in a signed affidavit.” 

For the reasons stated above, Plaintiff may rely on certificates of custodians of records to 

authenticate documents as opposed to calling 10-20 different witnesses for brief testimony. 

C. Closing Argument 

Counsel is allowed to argue any reasonable inferences from the evidence the parties have 

presented at trial. Klein v. State, 105 Nev. 880, 784 P.2d 970 (1989); State v. Teeter, 65 Nev. 584, 

642, 200 P.2d 657, 685 (1948). During closing argument, trial counsel enjoys wide latitude in 

arguing facts and drawing inferences from the evidence. State v. Teeter, 65 Nev. 584, 200 P.2d 657 

(1948); Jain v. McFarland, 109 Nev. 465 (1993). 

The phrase “send a message” is not per se impermissible.  Defense counsel was allowed to 

close and argue “"[i]f you want to send a message to the homeowners that their houses are safe, tell 

them, 'I sat for 12 weeks; I listened to everything; your house is safe.'"  Gunderson v. D.R. Horton, 

Inc., 319 P.3d 606, 613 (Nev. 2014). “Send a message” argument is not improper if focused on the 

facts of the particular case.   Pizarro-Ortega v. Cervantes-Lopez, 396 P.3d 783, 789 (Nev. 2017).   

An argument that “You have important power and important duty and a service that you 

provided here for us today. And you have two options. If your verdict is too low, then that tells 

people they can get away with breaking the rules.” was permissible, it was not a “golden rule” 

argument.  Pizarro-Ortega v. Cervantes-Lopez, 396 P.3d 783, 789 (Nev. 2017) 

An argument that “Your verdict might even hit the paper. Verdicts hit the paper. The reason 

they do that is because people read verdicts. And verdicts shape how people follow the rules. I 

submit to you the evidence in this case. If you return a verdict that is too low, people don't follow 

the rules” was allowed, not a “golden rule” violation.  Pizarro-Ortega v. Cervantes-Lopez, 396 P.3d 

783, 789 (Nev. 2017). 

Plaintiff’s counsel, however, will abide by pre-trial rulings on these issues. 

/ / / 
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IV. 

ANTICIPATED WITNESSES 

Plaintiff at this time anticipates the live testimony of thirteen (13) live witnesses. The 

witnesses will primarily be doctors, relatives and medical billing specialists: 

1) Kimberly Taylor (plaintiff) 

2) Barbara Olsen (plaintiff’s mother) 

3) Clyde Olsen (plaintiff’s step-father) 

4) Dr. Elizabeth Hamilton (treating provider) 

5) Elizabeth Laca (plaintiff’s co-worker) 

6) Bruce Hutchins (treating provider) 

7) Billing representative, Dr. Lipman (treating provider) 

8) Billing representative City of Henderson (treating provider) 

9) Billing representative St. Rose Hospital (treating provider) 

10) Billing representative Henderson Hospital (treating provider) 

11) Dr. Szu Yeh (treating provider) 

12) Dr. David Berke (plaintiff’s retained expert) 

13) Dr. Keith Brill (Defendant) 

While this list appears lengthy, the reality is that several witnesses are anticipated to testify 

for only approximately 15 minutes. 

V. 

ANTICIPATED EVIDENCE 

The evidence in this case consists of various medical records, photographs, billing records, 

a resectoscope and related evidence. No usual site visits, recreations or evidence of that kind is 

anticipated. 

/ / / 

/ / / 

/ / / 

/ / / 
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VI. 

CLOSING 

In closing, this is a medical malpractice action involving injury to the uterus and small 

intestine during a gynecology procedure. 

DATED this 6th day of October, 2021. 

BREEDEN & ASSOCIATES, PLLC 
 
 
 
  _______________________________ 
ADAM J. BREEDEN, ESQ. 
Nevada Bar No. 008768 
YIANNA C. ALBERTSON, ESQ. 
Nevada Bar No. 009896 
BREEDEN & ASSOCIATES, PLLC 
376 E. Warm Springs Road, Suite 120 
Las Vegas, Nevada 89119 
Phone: (702) 819-7770 
Fax: (702) 819-7771 
Adam@Breedenandassociates.com 
Attorneys for Plaintiff  

V APPX001096

Dianne Jaimes
USE



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 10 

CERTIFICATE OF SERVICE 
 
 I hereby certify that on the 6th day of October, 2021, I served a copy of the foregoing legal 

document PLAINTIFF KIMBERLY TAYLOR’S TRIAL BRIEF via the method indicated 

below: 

X 

Pursuant to NRCP 5 and NEFCR 9, by electronically serving all counsel and 

e-mails registered to this matter on the Court’s official service, Wiznet 

system. 

 

Pursuant to NRCP 5, by email using a Dropbox link and/or by placing a copy 

in the US mail, postage pre-paid to the following counsel of record or parties 

in proper person: 

Heather S. Hall, Esq. 

Robert McBride, Esq. 

McBRIDE HALL 

8329 W. Sunset Road, Suite 260 

Las Vegas, Nevada 89113 

Attorneys for Defendants Keith Brill, M.D. and Women’s Health Associates 

  
 Via receipt of copy (proof of service to follow) 

 

An Attorney or Employee of the following firm: 

 

/s/ Kristy Johnson      

BREEDEN & ASSOCIATES, PLLC 
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ORDR 
ADAM J. BREEDEN, ESQ. 
Nevada Bar No. 008768 
BREEDEN & ASSOCIATES, PLLC 
376 E. Warm Springs Road, Suite 120 
Las Vegas, Nevada 89119 
Phone: (702) 819-7770 
Fax: (702) 819-7771 
Adam@Breedenandassociates.com 
Attorneys for Plaintiff  
 

EIGHTH JUDICIAL DISTRICT COURT 

CLARK COUNTY, NEVADA 

KIMBERLY TAYLOR, an individual, 
 

Plaintiff, 
 
v. 

 
KEITH BRILL, M.D., FACOG, FACS, an 

individual; WOMEN’S HEALTH 

ASSOCIATES OF SOUTHERN NEVADA – 

MARTIN, PLLC, a Nevada Professional 

Limited Liability Company; BRUCE 

HUTCHINS, RN, an individual; 

HENDERSON HOSPITAL and/or VALLEY 

HEALTH SYSTEM, LLC, a Foreign LLC dba 

HENDERSON HOSPITAL, and/or 

HENDERSON HOSPITAL, a subsidiary of 

UNITED HEALTH SERVICES, a Foreign 

LLC; TODD W. CHRISTENSEN, M.D., an 

individual; DIGNITY HEALTH d/b/a ST. 

ROSE DOMINICAN HOSPITAL; DOES I 

through XXX, inclusive; and ROE 

CORPORATIONS I through XXX, inclusive, 

 
Defendants. 

 

 CASE NO.:  A-18-773472-C 

 

DEPT NO.:  III 

 

 

ORDER REGARDING PLAINTIFF’S 

MOTIONS IN LIMINE 

  

 

Plaintiff’s Motions in Limine #1-4 came for oral argument on September 27, 2021 at 2:00 

p.m.  Plaintiff, KIMBERLY TAYLOR was represented by her counsel Adam J. Breeden, Esq. of 

BREEDEN & ASSOCIATES, PLLC.  Defendants, KEITH BRILL, M.D. and WOMEN’S 

HEALTH ASSOCIATES OF SOUTHERN NEVADA- MARTIN, PLLC were represented by their 

counsel Heather Hall, Esq. of McBRIDE HALL.  Having reviewed the pleadings and papers on file 

Electronically Filed
10/07/2021 8:45 AM

Case Number: A-18-773472-C

ELECTRONICALLY SERVED
10/7/2021 8:45 AM
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 2 

and heard oral argument; 

IT IS HEREBY ORDERED, ADJUDICATE AND DECREED that Plaintiff’s Motion in 

Limine #1 is DENIED.  Plaintiff shall not be permitted to use the phrase “send a message,” reference 

news media, reference the conscience of the community, use the Want Ad technique or make per 

diem arguments in closing argument. 

IT IS FURTHER ORDERED that Plaintiff’s Motion in Limine #2 is granted in part and 

denied in part.  Evidence, argument or reference to the informed consent form the Plaintiff signed 

or discussions about risks and complications had with the Plaintiff are barred.  However, the Defense 

may refer to perforations as known “risks” or “complications” during their defense. 

IT IS FURTHER ORDERED that Plaintiff’s Motion in Limine #3 is DENIED.  Pursuant 

to the Piroozi case, the Defense will be allowed to question witnesses as to the liability of non-party 

medical care providers and the jury will be allowed to apportion asserted negligence to those parties.  

The Court reserves how this will be addressed in jury instructions and the verdict form for trial. 

IT IS FURTHER ORDERED that Plaintiff’s Motion in Limine #4 is DENIED.  The Court 

finds that NRS § 42.021 is constitutional under the rational basis test to keep doctors in Nevada.  

The Court further finds that evidence of collateral source payments by Plaintiff’s health insurer may 

be admitted at trial.  The Court reserves issues of what instructions on this issue will be provided to 

the jury for trial. 

      ___________________________________ 

 

Submitted by: 

 

BREEDEN & ASSOCIATES, PLLC 

 

 

_____________________________________ 

ADAM J. BREEDEN, ESQ. 

Nevada Bar No. 008768 

376 E. Warm Springs Road, Suite 120 
Las Vegas, Nevada 89119 
Phone: (702) 819-7770 
Fax: (702) 819-7771 
adam@Breedenandassociates.com 
Attorneys for Plaintiff  

Approved for Form and Content by: 

 

McBRIDE HALL 

 

 

_____________________________________ 

HEATHER S. HALL, ESQ. 

Nevada Bar No. 010608 

8329 W. Sunset Rd., Suite 260 
Las Vegas, Nevada 89113 
Attorneys for Defendants  
Keith Brill, M.D. and 
Women’s Health Assoc. of S. Nev. 

/s/ Heather S. Hall, Esq.
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Kristy Johnson

From: Heather S. Hall <hshall@mcbridehall.com> on behalf of Heather S. Hall

Sent: Tuesday, October 5, 2021 11:37 AM

To: Adam Breeden

Cc: Kristy Johnson; Yianna Reizakis; Robert McBride; Candace P. Cullina; Kristine Herpin

Subject: RE: Taylor v. Brill, M.D.- Plaintiff's MIL order

You may use my e-signature on this Order. 

Thank you, 

Heather S. Hall, Esq. 
hshall@mcbridehall.com│www.mcbridehall.com 

8329 West Sunset Road 
Suite 260 
Las Vegas, Nevada 89113 
Telephone: (702) 792-5855 
Facsimile: (702) 796-5855 

NOTICE: THIS MESSAGE IS CONFIDENTIAL, INTENDED FOR THE NAMED RECIPIENT(S) AND MAY CONTAIN INFORMATION THAT IS (I) 
PROPRIETARY TO THE SENDER, AND/OR, (II) PRIVILEGED, CONFIDENTIAL, AND/OR OTHERWISE EXEMPT FROM DISCLOSURE UNDER 
APPLICABLE STATE AND FEDERAL LAW, INCLUDING, BUT NOT LIMITED TO, PRIVACY STANDARDS IMPOSED PURSUANT TO THE 
FEDERAL HEALTH INSURANCE PORTABILITY AND ACCOUNTABILITY ACT OF 1996 ("HIPAA"). IF YOU ARE NOT THE INTENDED 
RECIPIENT, OR THE EMPLOYEE OR AGENT RESPONSIBLE FOR DELIVERING THE MESSAGE TO THE INTENDED RECIPIENT, YOU ARE 
HEREBY NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION OR COPYING OF THIS COMMUNICATION IS STRICTLY PROHIBITED. IF 
YOU HAVE RECEIVED THIS TRANSMISSION IN ERROR, PLEASE NOTIFY US IMMEDIATELY BY REPLY E-MAIL OR BY TELEPHONE AT (702) 
792-5855, AND DESTROY THE ORIGINAL TRANSMISSION AND ITS ATTACHMENTS WITHOUT READING OR SAVING THEM TO DISK. 
THANK YOU.

From: Adam Breeden <adam@breedenandassociates.com>  
Sent: Tuesday, October 5, 2021 9:29 AM 
To: Heather S. Hall <hshall@mcbridehall.com> 
Cc: Kristy Johnson <kristy@breedenandassociates.com>; Yianna Reizakis <mail@legalangel.com>; Robert McBride 
<rcmcbride@mcbridehall.com>; Candace P. Cullina <ccullina@mcbridehall.com>; Kristine Herpin 
<kherpin@mcbridehall.com> 
Subject: Re: Taylor v. Brill, M.D.- Plaintiff's MIL order 

Heather, 

Please see the attached with your changes and send another "I approve" email.  I have had orders kicked back if the 
approval email says "make changes and we approve" since the court has a hard time knowing if the changes were made.

V APPX001100
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DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO: A-18-773472-CKimberly Taylor, Plaintiff(s)

vs.

Keith Brill, M.D., Defendant(s)

DEPT. NO.  Department 3

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District 
Court. The foregoing Order was served via the court’s electronic eFile system to all 
recipients registered for e-Service on the above entitled case as listed below:

Service Date: 10/7/2021

Adam Breeden adam@breedenandassociates.com

E-File Admin efile@hpslaw.com

Kellie Piet kpiet@mcbridehall.com

Heather Hall hshall@mcbridehall.com

Jody Foote jfoote@jhcottonlaw.com

Jessica Pincombe jpincombe@jhcottonlaw.com

Kristine Herpin kherpin@mcbridehall.com

John Cotton jhcotton@jhcottonlaw.com

Adam Schneider aschneider@jhcottonlaw.com

Robert McBride rcmcbride@mcbridehall.com

Michelle Newquist mnewquist@mcbridehall.com

V APPX001101
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Kristy Johnson kristy@breedenandassociates.com

James Kent jamie@jamiekent.org

Diana Samora dsamora@hpslaw.com

Candace Cullina ccullina@mcbridehall.com

Alex Caceres alex.caceres@lewisbrisbois.com

Reina Claus rclaus@hpslaw.com

Camie DeVoge cdevoge@hpslaw.com

Anna Albertson mail@legalangel.com

Lauren Smith lsmith@mcbridehall.com

Natalie Jones njones@mcbridehall.com

V APPX001102
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