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Nevada Bar No. 7287
mbrooks@brookshubley.com

ACE C. VAN PATTEN, ESQ.
Nevada Bar No. 11731
avanpatten(@brookshubley.com
BROOKS HUBLEY, LLP

1645 Village Center Circle, Suite 60
Las Vegas, Nevada 89134

Tel:  (702) 851-1191

Fax: (702)851-1198

Attorneys for Defendant/Counterclaimant The Bank of New York Mellon f7k/a The Bank of New
York, as Trustee for the Certificateholders of the CWABS, Inc., Asset-Backed Certificates)
Series 2005-1

DISTRICT COURT
CLARK COUNTY, NEVADA

AUGUSTA INVESTMENT MANAGEMENT, | Case No.:  A-14-711294-C
LLC,
Dept. No.: XXXI

Plaintiff, FINDINGS OF FACT,
CONCLUSIONS OF LAW AND
VS. ORDER

IRA CLARIN; THE BANK OF NEW YORK
MELLON FKA THE BANK OF NEW YORK,
AS TRUSTEE FOR THE CERTIFICATE
HOLDERS OF THE CWABS INC., ASSET-
BACKED CERTIFICATES, SERIES 2005-1;
RED ROCK FINANCIAL SERVICES;
WELLS FARGO BANK, N.A.; DOES 1
through 20, inclusive; and ROE
CORPORATIONS 1 through 20,inclusive,

Defendants.
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THE BANK OF NEW YORK MELLON FKA
THE BANK OF NEW YORK, AS TRUSTEE
FOR THE CERTIFICATEHOLDERS OF THE
CWABS, INC, ASSET-BACKED
CERTIFICATES, SERIES 2005-1,

Counterclaimant,

VS.

AUGUSTA INVESTMENT MANAGEMENT,
LLC; RED ROCK FINANCIAL SERVICES;
and IRON MOUNTAIN RANCH
LANDSCAPE MAINTENANCE
ASSOCIATION,

Counter-Defendants.

IRON MOUNTAIN RANCH LANDSCAPE

MAINTENANCE ASSOCIATION,
Cross-Claimant,

VS.

RED ROCK FINANCIAL SERVICES,

Cross-Defendant.

FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER

This matter concerning Defendant/Counterclaimant, THE BANK OF NEW YORK
MELLON F/K/A THE BANK OF NEW YORK, AS TRUSTEE FOR THE
CERTIFICATEHOLDERS OF THE CWABS, INC., ASSET-BACKED CERTIFICATES,
SERIES 2005-1’S (“BONY™) Motion for Summary Judgment; AUGUSTA INVESTMENT
MANAGEMENT, LLC (“Augusta”) Opposition to the Bank of New York Mellon’s Motion for

Summary Judgment,; Cross-Motion for Summary Judgment Against Bank of New York Mellon;
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and JRON MOUINTAIN LANDSCAPE MAINTENANCE ASSOCIATION’S (“Iron
Mountain” or the “HOA”) Limited Opposition and Limited Joinder to the Bank of New York
Mellon f/k/a the Bank of New York, as Trustee for the Certificateholders of the CWABS, Inc.,
Series 2005-1’s Motion for Summary Judgment having come on for hearing on the 30" day of
August, 2016, in Department XXXI of the Eighth Judicial District Court, Clark County)
Nevada with the Honorable Joanna S. Kishner presiding.

BONY was represented by its attorneys of record, MICHAEL R. BROOKS, ESQ., and
ACE C. VAN PATTEN, ESQ., of BROOKS HUBLEY, LLP; AUGUSTA was represented by,
its attorneys of record, JOHN R. ALDRICH, ESQ., and GARY S. FINK, ESQ., of ALDRICH
LAW FIRM, LTD.; and IRON MOUNTAIN was represented by JAMES W. PENGILLY.
ESQ., ELIZABETH B. LOWELL, ESQ., and TRACEE L. DUTHIE, ESQ., of PENGILLY]
LAW FIRM. No other parties were present.

This Court, having reviewed the papers and pleadings on file herein, judicially
noticeable materials and heard oral arguments of counsel makes the following Findings of
Fact, Conclusions of Law, and Order.

FINDINGS OF FACT

1) Defendant, Ira Clarin (“Clarin”) was the prior owner of certain real property
located at 5040 Indigo Gorge Avenue, Las Vegas, Nevada 89131, with Assessor’s Parcel
Number 125-13-511-009 (“Property”). On or about, March 11, 2005, Clarin obtained a
mortgage loan from Countrywide Home Loans, Inc. in the amount of $206,400.00. In
exchange, Clarin executed a promissory note (“Note™), which was secured by a Deed of Trust
recorded against the Subject Property.

/1.1
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2) On January 28, 2011, a Corporation Assignment of Deed of Trust was recorded
in the Official Records of the Clark County Recorder, as instrument number
201101280003040, transferring the beneficial interest in the Deed of Trust to BONY. BONY
is the current holder of the Note and beneficiary of the Deed of Trust.

3) The Subject Property is located within a common-interest community governed
by Iron Mountain, which was established pursuant to NRS Chapter 116. Red Rock Financial
Services (“Red Rock™) is the collection agency retained and authorized by Iron Mountain to
pursue unpaid assessments, fines and other costs, by way of foreclosure or otherwise, from the
association’s delinquent owner-members.

4) On or about October 22, 2010, Red Rock, as purported agent of the HOA,
recorded a Lien for Delinquent Assessments “in accordance with the Nevada Revised Statutes
116 and outlined in the Association Covenants, Conditions and Restrictions...recorded on
02/08/2002, in Book Number 20020208, as Instrument Number 02975...” in the Official
Records of Clark County Recorder, as instrument number 201010220003698 on October 22,
2010.

5) Thereafter, on December 3, 2010, Red Rock, on behalf of the HOA, recorded a
Notice of Default and Election to Sell Pursuant to the Lien for Delinquent Assessments
(“Notice of Default”) in the Official Records of the Clark County Recorder as Instrument No.
201012030001471. The Notice of Default stated that the amount due as of November 30, 2010
was $2,054.95.

6) On or about October 3, 2014, Red Rock recorded a Notice of Foreclosure Sale

(“Notice of Sale”) in the Official Records of the Clark County Recorder as Instrument No.

20141003-0000290.

Page 4 of 8
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7) On February 14, 2011, Red Rock provided correspondence to BONY’s
predecessor which clearly and expressly indicated that the HOA’s foreclosure sale was
intended as a subpriority sale. Specifically, it stated that “[the HOA’s] Lien for Delinquent
Assessments is Junior only to the Senior Lender/Mortgage Holder.” Red Rock provided
letters with similar statements again on March 7, 2011 and August 10, 2012.

8) The CC&Rs indicate that any action taken by the HOA to foreclose ahy
assessment lien would not extinguish a first deed of trust.

9) On or about October 29, 2014, Red Rock conducted the foreclosure sale (the
“HOA Lien Sale”), where Augusta purchased the Property for $80,000.00. Red Rock, then
recorded the Foreclosure Deed on or about November 13, 2014, in the Official Records of the
Clark County Recorder as Instrument No. 20141113-0002101.

10)  The opening bid at the HOA Lien Sale, as determined by Red Rock and the HOA
was $4,244.12, which included all amounts owed to the HOA, including amounts exceeding
nine months’ worth of assessments, each $39.00 in amount.

11)  On or about December 17, 2014, Augusta filed a Complaint in the Eighth
Judicial District Court, naming BONY as a Defendant. BONY filed an Answer and
Counterclaim on May 7, 2015, similarly seeking an interpretation of NRS 116.3116 and a
declaration regarding the effect Iron Mountain’s foreclosure sale would have on BONY’s
deed of trust.

CONCLUSIONS OF LAW
1) NRS 116.3116 discusses provides for homeowner association liens against units

or homes for unpaid or delinquent assessments.
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2) The Nevada Supreme Court in the SFR Decision acknowledged that an HOA’s
lien is “prior to all other liens and encumbrances on a unit... If subsection 2 (of NRS
116.3116(2)) ended there, a first deed of trust would have complete priority over an HOA lien.
But it goes on to carve out a partial exception to subparagraph (2)(b)’s exception for firsf
security interests." SFR Investments Pool 1 v. U.S. Bank (hereafter, the “SFR Decision”), 130
Nev. Adv. Op 75, 334 P.3d 408, 410 (Nev. 2014).

3) In a quiet title action, the plaintiff bears the burden of proof to prove good title in
itself including the presences and enforcement of any superpriority rights under the HOA’s
assessment lien. Breliant v. Preferred Equities Corp., 112 Nev. 663, 669, 918 P.2d 314, 318
(Nev. 1996).

4) The Foreclosure Deed in the instant case does not specify which portion of the
HOA'’s lien was sold, as such, an analysis of the facts and circumstances surrounding the sale
was therefore necessary in order to determine what rights were exercised by the HOA and
what interest was sold. See, Laurent v. JP Morgan Chase, N.A., No. 2:14-CV-00080-APG,
2016 WL 1270992, at *6 (D. Nev. Mar. 31, 2016); 7912 Limbwood Court Trust v. Wells
Fargo Bank, N.A., No. 2:13-CV-00506-APG, 2015 WL 5123317, at *3 (D. Nev. Aug. 31,
2015).

5) The actions of Red Rock and the HOA indicate that, under the totality of the
circumstances, the parties intended to conduct a sale of the HOA’s subpriority lien rights.

Specifically, the Court finds that it is undisputed that Red Rock sent correspondence to
BONY on February 14, 2011, March 7, 2011 and August 10, 2012 stating that the “Lien for
Delinquent Assessments is Junior only to the Senior Lender/Mortgage Holder.” Further, it is

undisputed that the HOA expressed its intent not to foreclose on the rights of a first deed of
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trust holder in the CC&Rs applicable to the HOA and the subject sale. Further, it is
undisputed that none of the assessment lien sale notices sent by Red Rock included any
reference to the presence of superpriority lien rights. Finally, the undisputed testimony of the
HOA and Red Rock presented to this Court that there was no communication concerning the
exercise of superpriority lien rights. There is additional evidence in the record to demonstrate
this was intended to be a subpriority sale.

6) As a consequence of the HOA’s intent to only exercise its subpriority lien rights,
Augusta’s purchase of the Property was for an interest that was still subject to BONY’s
existing senior lien. Augusta’s interest, if any, is subordinate to BONY’s Deed of Trust.

7 Augusta had no knowledge of the correspondences between Red Rock and
BONY prior to the foreclosure sale.

Based upon the foregoing Findings of Fact and Conclusions of Law,

IT IS HEREBY ORDERED that BONY’s Motion for Summary Judgment is hereby
GRANTED.

IT IS HEREBY FURTHER ORDERED that August’s Cross-Motion for Summary
Judgment is hereby DENIED.

IT IS HEREBY FURTHER ORDERED that Iron Mountain’s Limited Joinder is
GRANTED in part and DENIED in part. It is granted as to the extent that it is consistent with
the arguments contained specifically in the underlying motion. Denied without prejudice to
.1/

1./
[.1./

/1.1
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extent that it is seeking an additional determination whether or not there was good faith or no

good faith as asked in conclusion.

IT IS SO ORDERED.

Respectfully Submitted By:

BROOKS HUBLEY, LLP

MICHAEL R. BRBOKS, ESQ.
ACE C. VAN PATTEN, ESQ.

Attorneys for Defendant/Counterclaimant
Bank of New York Mellon

Approved as to Form and Content:

PENGIELY LAW FIRM
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JAMES W. PENGILLY, ESQ.
ELIZABETH B. LOWELL, ESQ.

TRACEE L. DUTHIE, ESQ.

Attorneys for Defendant/Counter-Defendant/
Crossclaimant, Iron Mountain Ranch
Landscape Maintenance Association

1210-0195/210474

Dated this &2 day of CAode~ 2016

Sral 315- i

JOANNAS.

[ AA

ﬁm‘RICT COURT JUDGE

Approved as to Form and Content:

ALDRICH LAW FIRM, L'TD

JOHN B~ALDRICH, ESQ.
S. FINK, ESQ.

ttorneys for Plaintiff/Counter-Defendant,

Augusta Investment Management, LLC

Approved as to Form and Content:

KOCH & SCOW, LLC

e n%xtua

DAVID R. KOCH, ESQ
STEVEN B. SCOW, ESQ.
BRODY R. WIGHT, ESQ.
Defendant/Cross-Defendant,
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13

good faith as asked in conclusion.
IT IS SO ORDERED.

Dated this day- of

Respectfully Submitted By:

BROOKS HUBLEY, LLP

MICHAEL R. BROOKS, ESQ.
ACE C. VAX PATTEN, ESQ.

Jor Defendant/Counterclaimant
Bank of New York Mellon

pproved as to Form and Conteng:

PENGILLY LAW FIRM

JAMES W. PENGILLY, ESQ.

B. LOWELL, ESQ.

. DUTHIE, ESQ.

Attornéys for Defendant/Counter-Defendant/
Crogéclaimant, Iron Mountain Ranch
Lagndscape Maintenance Association

1210-0195/210474

extent that it is seeking an additional determination whether or not there was good faith or no

, 2016.

DISTRICT COURT JUDGE
Approved as to Form and Content:

ALDRICH LAW FIRM, LTD.

oL Y@C‘VD@

JOHN R. ALDRICH, ESQ

GARY S. FINK, ESQ.

Attorneys for Plaintiff/Counter-Defendant,
Augusta Investment Management, LLC

Approved as to Form and Content:

& SCOW, LLC

N

DAVID R. KOCH, ESQ.
STEVEN B. SCOW, ESQ.
BRODY R. WIGHT, ESQ.
Defendant/Cross-Defendant,
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extent that it is seeking an additional determination whether or not there was good faith or no

good faith as asked in conclusion.
IT IS SO.ORDERED.

Dated this day of

Respectfully Submitted By;

BROOKS HUBLEY«LLP

MICHAFL R. BROOKS, ESQ.
ACE ¢ VAN PATTEN, ESQ.

‘neys for Defendant/Counterclaimant
1k of New York Mellon

Approved as to Form and Content:

PENGILLY LAW FIRM

1210-0195/210474

, 2016.

DISTRICT COURT JUDGE
18 %

Approved as to Form and Content:

ALDRICH LAW FIRM, LTD.

JOHM'R. AL]?)R@H\ESQ

GARY S. FINK, ESQ.

Attorneys for Plaintiff/Counter-Defendant,
Augusta Investment Management, LLC

Approved as to Form and Content:

KOCH & SCOW, LLC

DAVID R. KOCH, ESQ.
STEVEN B.
BRODY R«
Defendant/Cross-Defendant,
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IN THE SUPREME COURT OF THE STATE OF NEVADA

STONE HOLLOW AVENUE TRUST, No. 64955

Appellant,
o FILED

BANK OF AMERICA, NATIONAL

ASSOCIATION, DEC 21 2016

Respondent. ELIZABETH A EROWN
CLERK OF SUPREME COURT
BY ——TeruTY

ORDER GRANTING EN BANC RECONSIDERATION, VACATING
PRIOR ORDER, AND VACATING AND REMANDING

Having considered appellant’s petition, respondent’s answer,
and SFR Investments’ amicus brief, we conclude that en banc
reconsideration is warranted. In particular, we conclude that appellant
sufficiently challenged in district court whether respondent introduced
evidence to establish a legally adequate tender. Consequently, the district
court erred in determining as a matter of law that respondent made a
legally adequate tender, thereby making summary judgment in favor of
respondent improper. See Wood v. Safeway, Inc., 121 Nev. 724, 729, 121
P.3d 1026, 1029 (2005) (recognizing that summary judgment is proper
only when the movant is entitled to a judgment as a matter of law).

Based on the record currently before this court, we conclude
unresolved question(s) of fact remain, requiring reversal and remand for
further proceedings. NRAP 40A, Accor'dingly, appellant’s petition for en
banc reconsideration is granted. We hereby vacate this court’s August 11,

2016, order and in its place enter this order vacating the district court’s

SUPREME COURT
oF
NEvADA

| () 19474 -- . - - . A000497 10’30’039




summary judgment and remanding this matter to the district court for

further proceedings.
It is so ORDERED.!

[

Parraguirre
h&»« M,. , . /QCJ/—‘\, o . d.
Hardesty ‘ Douglas
/{’L@ﬂ m , . ‘77( 1{«1 ’QM ,d.
Cherry Gibbons

PICKERING, J{/dissenting:

I dissent from the foregoing order. Appellant’s petition for en
banc reconsideration does not make any argument regarding the adequacy
of respondent’s tender, and any purported questions of fact with respect to
that issue are therefore not a proper basis upon which to grant the
petition. Rather, the sole issue appellant raises in support of its petition is
whether appellant was a bona fide purchaser. Under the prevailing view,
however, a tender of the lien amount invalidates a foreclosure sale to the
extent that the sale purports to extinguish the tenderer’s interest in the

property. See 1 Grant S. Nelson, Dale A. Whitman, Ann M. Burkhart & R.

INV Eagles, LLC has filed a motion to file an amicus brief in support
of appellant. That motion is denied. NRAP 29(f).

The Honorable Lidia S. Stiglich, Justice, did not participate in the
decision of this matter.

SuprREME COURT
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NEVADA 2

.____,_ AA000498




Wilson Freyermuth, Real Estate Finance Law § 7:21 (6th ed. 2014).
Because appellant’s putative bona fide purchaser status is irrelevant
under this prevailing view, and appellant does not cite or develop legal or
factual arguments that persuade me a contrary rule should obtain, en
banc reconsideration of this court's August 11, 2016, order 18 not
warranted.2 Accordingly, I respectfully dissent from the court’s order

granting en banc reconsideration.

Qf’b/{ A4 N

Pickering

cc:  Eighth Judicial District Court Dept. 29
Law Offices of Michael F. Bohn, Ltd.
Greene Infuso, LLP
Akerman LLP/Las Vegas
Kim Gilbert Ebron
The Wright Law Group
Eighth District Court Clerk

ZAppellant overreads Shadow Wood Homeowners Ass'n, Inc. v. New
York Community Bancorp, Inc., 132 Nev., Adv. Op. 5, 366 P.3d 1105
(2016), and ignores the fact that, in Shadow Wood, the lien amount and
tender sufficiency were both disputed, a dispute further complicated by
the fact that the first deed of trust holder in Shadow Wood foreclosed its
deed of trust and became the record owner of the property before the HOA
foreclosure occurred.
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MDSM

James W. Pengilly, Esq.

Nevada Bar No. 6085
jpengilly@pengillylawfirm.com
Elizabeth B. Lowell, Esqg.

Nevada Bar No. 8551
elowell@pengillylawfirm.com
PENGILLY LAW FIRM

1995 Village Center Cir., Suite 190
Las Vegas, NV 89134

T: (702) 889-6665; F: (702) 889-6664
Attorneys for Country Garden Owners’ Association

DISTRICT COURT
CLARK COUNTY, NEVADA
5316 CLOVER BLOSSOM CT TRUST;
Plaintiff,

V.

Electronically Filed
11/9/2017 4:07 PM
Steven D. Grierson

CLER? OF THE COUE ’:

CASE NO: A-14-704412-C
DEPT NO: XXIV

COUNTRY GARDEN OWNERS’

U.S. BANK, NATIONAL ASSOCIATION, ASSOCIATION’S MOTION TO

SUCCESSOR TRUSTEE TO BANK OF

DISMISS THE CROSSCLAIMS OF

AMERICA, N.A., SUCCESSOR BY MERGER U.S. BANK, NATIONAL
TO LASALLE BANK, N.A., AS TRUSTEE TO ASSOCIATION

THE HOLDERS OF THE ZUNI MORTGAGE

LOAN PASS-THROUGH CERTIFICATES HEARING DATE:
SERIES 2006-OA1; and CLEAR RECON HEARING TIME:
CORPS,

Defendants.

U.S. BANK, NATIONAL ASSOCIATION,
SUCCESSOR TRUSTEE TO BANK OF
AMERICA, N.A., SUCCESSOR BY MERGER
TO LASALLE BANK, N.A., AS TRUSTEE TO
THE HOLDERS OF THE ZUNI MORTGAGE
LOAN PASS-THROUGH CERTIFICATES
SERIES 2006-OA1; and CLEAR RECON
CORPS,

Counterclaimant,

V.

5316 CLOVER BLOSSOM CT TRUST,;

AA000500
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Counter-Defendant.
U.S. BANK, NATIONAL ASSOCIATION,
SUCCESSOR TRUSTEE TO BANK OF
AMERICA, N.A., SUCCESSOR BY MERGER
TO LASALLE BANK, N.A., AS TRUSTEE TO
THE HOLDERS OF THE ZUNI MORTGAGE
LOAN PASS-THROUGH CERTIFICATES
SERIES 2006-OA1; and CLEAR RECON
CORPS,

Cross-Claimant,
V.

COUNTRY GARDEN OWNERS’
ASSOCIATION;

Cross-Defendant.

COUNTRY GARDEN OWNERS’ ASSOCIATION’S MOTION TO DISMISS THE
CROSSCLAIMS OF U.S. BANK, NATIONAL ASSOCIATION
COMES NOW, COUNTRY GARDEN OWNERS’ ASSOCIATION (“HOA”), by and
through its counsel of record, the Pengilly Law Firm, hereby submits its COUNTRY GARDEN
OWNERS’ ASSOCIATION’S MOTION TO DISMISS THE CROSSCLAIMS OF U.S. BANK,
NATIONAL ASSOCIATION (“Motion”). The Motion is based on the Nevada Rules of Civil

Procedure, NRS 11.190, NRS 11.220, NRS 38.310, and McKnight Family, LLP v. Adept
Management Services, et al., the attached memorandum of points and authorities, the documents on
file in this case and any attached exhibits, and any oral argument or evidence the Court may
entertain.
DATED this 9" day of November, 2017.
PENGILLY LAW FIRM

E/’%M,Xawd/(

James W. Pengilly, Esq.

Nevada Bar No. 6085

Elizabeth Lowell, Esq.

Nevada Bar No. 8551

1995 Village Center Cir., Suite 190

Las Vegas, NV 89134

Attorneys for Country Garden Owners Association

2
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NOTICE OF MOTION
TO ALL PARTIES AND THEIR RESPECTIVE COUNSEL OF RECORD:

PLEASE TAKE NOTICE that the undersigned will bring the forgoing COUNTRY]
GARDEN OWNERS’ ASSOCIATION’S MOTION TO DISMISS THE CROSSCLAIMS OF U.S,
BANK, NATIONAL ASSOCIATION on for hearing before the above-entitled Court, Department
VIl on theﬁday of December , 2017, at the hour of _9:00 am

DATED this 9" day of November, 2017.

PENGILLY LAW FIRM

James W. Pengilly, Esq.

Nevada Bar No. 6085

Elizabeth Lowell, Esq.

Nevada Bar No. 8551

1995 Village Center Cir., Suite 190

Las Vegas, NV 89134

- T: (702? 889-6665; F: (702) 889-6664

% 14 Attorneys for Country Garden Owners Association
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MEMORANDUM OF POINTS AND AUTHORITIES
l. INTRODUCTION

Based on the allegations on the face of the Complaint, the claims brought by U.S. BANK|
NATIONAL ASSOCIATION, SUCCESSOR TRUSTEE TO BANK OF AMERICA, N.A,
SUCCESSOR BY MERGER TO LASALLE BANK, N.A., AS TRUSTEE TO THE HOLDERS OH
THE ZUNI MORTGAGE LOAN PASS-THROUGH CERTIFICATES SERIES 2006-OAl; and
CLEAR RECON CORPS (the “Bank™) in its Answer to 5316 Clover Blossom Trust’s Amended
Complaint, Counterclaims, and Cross-Claims, filed on October 10, 2017 (the “Complaint”), should
be dismissed because they are barred by the statute of limitations or must be dismissed pursuant to
NRS 38.310 for mediation with the Nevada Real Estate Division. On the face of the Complaint, the
Complaint was filed four years and nine months after the date upon which the foreclosure deed
providing, constructive notice of the sale that is the subject of this litigation was recorded, and
causing the statute of limitations on the bank’s causes of action to begin running. (Complaint at { 21
and Exhibit 7.) In addition, the Bank lacks standing to bring claims from violation of NRS Chapter
116 based upon NRS 116.4117, the provision that creates causes of for violation of the Chapter’s
provisions. Finally, to the extent that the Bank argues that its causes of action should have a six-year
statute of limitations because they incorporate the applicable Covenants, Conditions, & Restrictiong
(“CC&Rs”) this argument would also require dismissal because it would implicate NRS 38.310’s
requirement that all civil actions requiring the interpretation, application, or enforcement of any
covenants, conditions, and restrictions applicable to residential property must be dismissed unless
they have been submitted to a mediation prior to being filed with the court.

1. BACKGROUND

The subject of this litigation is a certain foreclosure sale of residential real property located at
5316 Clover Blossom Court, North Las Vegas, Nevada 89031, APN 124-31-220-092 (the
“Property”). (Compl. at 16.) The foreclosure sale that is the subject of this litigation (the “HOA
Sale”) foreclosed a lien against the Property held by the HOA. (Compl. at 13 - 24.) The HOA Sale
was held on January 16, 2013, and the Foreclosure Deed (“Foreclosure Deed””) was recorded on

November 8, 2012. (Compl. at 21 and Exhibit H.)

AA000503
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On or about July 25, 2014, the present owner of the Property, 5316 Blossom Ct. Trust (the
“Buyer”), filed this action, seeking to quiet title in the property against the Bank. The Bank filed its
Answer on September 25, 2014.

On or about September 28, 2017, the Bank and the Buyer filed a stipulation and order
allowing the Bank to add claims against the HOA.

The Complaint asserts the following claims against the HOA: Third Cause of Action, Unjust
Enrichment, Fourth Cause of Action, Quiet Title/ Declaratory Relief Pursuant to NRS 30.010; Third
Cause of Action, Unjust Enrichment; Fourth Cause of Action, Tortious Interference with Contractual
Relations; Fifth Cause of Action, Breach of the Duty of Good Faith; and Sixth Cause of Action,
Wrongful Defective Foreclosure.

I11.  LEGAL STANDARD

A motion to dismiss for failure to state a claim is proper under NRCP 12 (b)(5) if it appearg
that the claimant can prove no set of fact which would entitle it to relief. Buzz Stew, LLC v. City of
North Las Vegas, 124 Nev. 224, 181 P.3d 670 (2008).While the Court must accept factual
allegations in the Complaint as true and may draw all inferences in the in the Bank’s favor,
“conclusory allegations of law and unwarranted inferences are insufficient to defeat a motion to
dismiss for failure to state a claim.” Buzz Stew, LLC v. City of North Las Vegas, 124 Nev. at 224,
“Dismissal [is] proper where the allegations are insufficient to establish the elements of the claim for
relief.” Stockmeier v. Nevada Dept. of Corrections Psychological Review Panel, 183 P.3d. 133, 135
(2008).

Furthermore, when a complaint shows on its face that the cause of action is barred by the
statute of limitations, the burden falls upon the plaintiff to demonstrate that the bar does not exist,
Bank of Nevada v. Friedman, 82 Nev. 417, 422, 420 P. 2d 1, 4 (1966).

Finally, NRS 38.310(2) states that a “court shall dismiss any civil action which is
commenced in violation of the provisions of [NRS 38.310(1)]” requiring that a claim that requires 3
court to interpret, apply or enforce CC&Rs that are applicable to residential property must be
mediated prior to filing them in district court.

I
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IV. LEGAL ARGUMENT

As outlined below, the face of the Complaint shows that many of the Bank’s claims arg
barred by the applicable statute of limitations. Furthermore, the Bank lacks standing to pursue claims
for violation of NRS Chapter 116. Finally, to the extent that the Bank argues it is entitled to a six{
year statute of limitations because its claims are based on the CC&Rs, NRS 38.310 requires thaf
these claims be dismissed.

A. All of the Bank’s Claims Are Barred by the Applicable Statutes of Limitations

“In determining whether a statute of limitations has run against an action, the time must be
computed from the day the cause of action accrued. A cause of action ‘accrues’ when a suit may be
maintained thereon.” Clark v. Robison, 944 P.2d 788, 789 (Nev. 1997). Pursuant to Nevada Revised
Statute 111.320, a recorded document will “impart notice to all persons of the contents thereof . . ..”
In addition, “[i]f the facts giving rise to the cause of action are matters of public record then “[t]he
public record gave notice sufficient to start the statute of limitations running.”” Job’s Peak Ranch
Cmty. Ass’n,Inc. v. Douglas Cty., No. 55572, 2015 WL 5056232, at *3 (Nev. Aug. 25, 2015); see
also U.S. Bank Nat’l Ass’n v. Woodland Village, 3:16-cv-00501-RCJ-WGC at DE #32, page 5, lines
21-23.

Nevada Revised Statute 11.190 describes the statutes of limitations that are applicable to varioug
causes of action. Pursuant to this statute, a six-year limitations period applies to “[a]n action upon 3
contract, obligation or liability founded upon an instrument in writing.” A four-year limitations
period applies to a claim for unjust enrichment. A three-year limitations period applies to “[a]n
action upon a liability created by statute, other than a penalty or forfeiture.” A claim for tortious
interference with contract is also “subject to the three-year statute of limitations set forth in NRS
11.190(3)(c).” Stalk v. Mushkin, 199 P.3d 838, 842 (Nev. 2009). Finally, pursuant to another catch-
all statute that follows NRS 11.190, NRS 11.220, “[a]n action for relief, not hereinbefore provided
for [within the Nevada Revised Statutes], must be commenced within 4 years after the cause of
action shall have accrued.”

In this case, on its face, the Complaint indicates that Plaintiff’s claims for unjust enrichment,

tortious interference with contractual relations, breach of the duty of good faith, and wrongful on
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defective foreclosure are all barred by the statute of limitations because their limitations period is
either three or four years and the complaint was filed four years and nine months after the
Foreclosure Deed was recorded and the Bank’s causes of action accrued.

The Complaint states at Paragraph 21 that “[tlhe HOA non-judicially foreclosed on its sub-
priority lien secured by the Property on January 16, 2013, selling an encumbered interest in the
Property to Plaintiff for $8,200.00. A true and correct copy of the Trustee’s Deed Upon Sale ig
attached as Exhibit H.” Examination of Exhibit H shows that it was recorded on January 24, 2013.
Therefore, at the very latest, the Bank’s claims regarding the foreclosure sale accrued January 24,
2017. Because the Complaint asserting claims against the HOA was not filed until October of 2017,
any claim with a three-year or four-year limitations period is barred. In addition, it is the Bank’s
burden to show that its claims are not barred.

1. Unjust Enrichment

The third cause of action in the Complaint is for unjust enrichment. “The statute of limitation
for an unjust enrichment claim is four years.” In re Amerco Derivative Litig., 252 P.3d 681, 703
(Nev. 2011)(citing NRS 11.190(2)(c)). The Bank’s claim for unjust enrichment accrued on January
24, 2013; however, the Bank did not file its claim until after the four-year limitations period, in
October of 2017.

2. Tortious Interference with Contractual Relations

The fourth cause of action in the Complaint is for tortious interference with contractual
relations. A claim for tortious interference with contract is also “subject to the three-year statute of
limitations set forth in NRS 11.190(3)(c).” Stalk v. Mushkin, 199 P.3d 838, 842 (Nev. 2009).
Because this claim accrued on January 24, 2013, but was not filed until October of 2017 it is barred
by NRS 11.190(3)(c).

3. Breach of the Duty of Good Faith

The fifth cause of action in the Complaint is for breach of the duty of good faith that is found

within NRS 116.1113. Because this is a claim regarding a violation of a statute it is governed by

NRS 11.190(3)(a) which states that “[a]n action upon a liability created by state, other than a penalty

AA000506




© 00 N oo o B~ W N P

IR
N i e =
w N B O

=
z14
=
215
=16
=17
18
19
20
21
22
23
24
25
26
27

28

or forfeiture” must be brought within 3 years. Because this claim was not brought until October
2017, more than four years after the recording of the foreclosure deed, this cause of action is barred.
4. Wrongful/Defective Foreclosure

The sixth cause of action in the Complaint is for “Wrongful / Defective Foreclosure.” The
Complaint’s allegations center primarily on a discussion of an alleged tender by the Bank to the
HOA'’s collection company.

This claim should have a three-year statute of limitations.

A tortious wrongful foreclosure claim “challenges the authority behind the

foreclosure, not the foreclosure act itself.” Red Rock's authority to foreclose on the

HOA lien on behalf of the HOA arose from Chapter 116, essentially rendering count

three a claim for damages based on liability created by a statute. Therefore, count

three is likewise time-barred under NRS 11.190(3)(a) because it was not brought

within three years.
HSBC Bank USA v. Park Ave. Homeowners' Assn., 216CV460JCMNJK, 2016 WL 5842845, at *3
(D. Nev. Oct. 3, 2016) (Citing McKnight Family, L.L.P. v. Adept Mgmt., 310 P.3d 555, 559 (Nev.
2013) (en banc). Even assuming that a claim for wrongful foreclosure did not fall under NRS
11.190(3)(a), it would fall within the catch-all provision in NRS 11.220 and would have a four-year
limitations period. Consequently, all of the bank’s claims regarding violation of NRS Chapter 116
are time barred.

B. In Addition, the Bank Lacks Standing to Bring a Claim for Violation of NRS

116.1113

Nevada Revised Statute NRS 116.4117 creates a private right of action for violations of NRS
116, but specifically limits standing to bring such a claim to only specific classes of persons.

The relevant language of NRS 116.4117 provides as follows:

1. Subject to the requirements set forth in subsection 2, if a declarant, community

manager or any other person subject to this chapter fails to comply with any of its

provisions or any provision of the declaration or bylaws, any person or class of

persons suffering actual damages from the failure to comply may bring a civil action

for damages or other appropriate relief.

2. Subject to the requirements set forth in NRS 38.310 and except as otherwise

provided in NRS 116.3111, a civil action for damages or other appropriate relief for a

failure or refusal to comply with any provision of this chapter or the governing

documents of an association may be brought:

(a) By the association against:
(1) A declarant;
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(2) A community manager; or
(3) A unit’s owner.

(b) By a unit’s owner against:
(1) The association;
(2) A declarant; or
(3) Another unit’s owner of the association.

(c) By aclass of units’ owners constituting at least 10 percent of the total number
of voting members of the association against a community manager.

Nevada Revised Statute 116.095 defines “unit’s owner” as “a declarant or other person who owns a
unit, or a lessee of a unit in a leasehold common-interest community whose lease expires
simultaneously with any lease the expiration or termination of which will remove the unit from the

common-interest community, but does not include a person having an interest in a unit solely as

security for an obligation.” (emphasis added). Based on this provision and on other provisions in

Chapter 116, for example NRS 116.2119, the legislature knew that secured lenders had potential
interests in property that could be subject to NRS Chapter 116, but chose not to include them in the
list of entities with standing to bring a claim for violations of Chapter 116. Consequently, Plaintiff’s
claims for violation of NRS 116.1113 should be dismissed for lack of standing.
C. If the Bank Argues that Its Claims Concern the CC&Rs, the Claims Should Be
Dismissed Because Plaintiff Has Failed to Comply with NRS 38.310
Nevada Revised Statute 38.310 provides:
1. No civil action based upon a claim relating to:
(a) The interpretation, application or enforcement of any covenants, conditions or
restrictions applicable to residential property or any bylaws, rules or regulations
adopted by an association; or
(b) The procedures used for increasing, decreasing or imposing additional
assessments upon residential property, may be commenced in any court in this State
unless the action has been submitted to mediation or arbitration pursuant to the
provisions of NRS 38.300 to 38.360, inclusive, and, if the civil action concerns real
estate within a planned community subject to the provisions of chapter 116 of NRS or
real estate within a condominium hotel subject to the provisions of chapter 116B of
NRS, all administrative procedures specified in any covenants, conditions or
restrictions applicable to the property or in any bylaws, rules and regulations of an
association have been exhausted.

2. A court shall dismiss any civil action which is commenced in violation of the
provisions of subsection 1.
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Furthermore, Nevada Revised Statute 38.330 states that “[a]ny complaint filed in such an
action must contain a sworn statement indicating that the issues addressed in the complaint have
been mediated pursuant to the provisions of NRS 38.300 to 38.360, inclusive, but an agreement was
not obtained.”

The Complaint does not contain a sworn statement pursuant to NRS 38.330.

Although the Complaint does not contain allegations regarding the CC&Rs, it does contain &
claim for wrongful foreclosure, to the extent that this claim requires the interpretation, enforcement
or application of the CC&Rs, the claim should be dismissed so the Bank can comply with NRS
38.310.

V. CONCLUSION

Based on the foregoing, Country Garden Owners Association respectfully requests that the
Court grant the instant Motion and dismiss the claims against the HOA in their entirety. The HOA
requests that the Court dismiss all of the Bank’s causes of action based upon the expiration of the
applicable statute of limitations. Furthermore, the HOA requests that the Court dismiss the Bank’g
cause of action for breach of NRS 116.1113 for lack of standing. Finally, to the extent the Bank
argues that its claims have a six-year statute based on the applicable CC&Rs, the HOA requests that
the claims be dismissed pursuant to NRS 38.310 because these causes of action require the
interpretation, application or enforcement of the applicable CC&Rs and were brought without being
submitted to mediation as is required.

DATED this 9" day of November, 2017.

PENGILLY LAW FIRM

E/’%M,Xawd/(

James W. Pengilly, Esq.

Nevada Bar No. 6085

Elizabeth Lowell, Esq.

Nevada Bar No. 8551

1995 Village Center Cir., Suite 190

Las Vegas, NV 89134

T: (702) 889-6665; F: (702) 889-6664

Attorneys for Country Gardens Owners Association
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CERTIFICATE OF SERVICE
Pursuant to NRCP 5(b), | hereby certify that on the 9" day of November, 2017, a copy of

COUNTRY GARDEN OWNERS’ ASSOCIATION’S MOTION TO DISMISS THE

CROSSCLAIMS OF U.S. BANK, NATIONAL ASSOCIATION, was served upon those persons

designated by the parties in the E-Service Master List for the above-referenced matter in the Eighth

Judicial District Court E-Filing System in compliance with the mandatory electronic service

requirements of Administrative Order 14-2 and the Nevada Electronic Filing and Conversion Rules.
Contact Email

Melanie D. Morgan, Esq. melanie.morgan@akerman.com
Akerman Las Vegas Office akermanlas@akerman.com

Brandon Lopipero blopipero@wrightlegal.net
Dana J. Nitz dnitz@wrightlegal.net

Elizabeth Streible elizabeth.streible@akerman.com
Eserve Contact office@bohnlawfirm.com
Michael F Bohn Esg. mbohn@bohnlawfirm.com
Rebekkah Bodoff rebekkah.bodoff@akerman.com
Karen Whelan karen.whelan@akerman.com

[s/ Chris Schnider
An Employee of Pengilly Law Firm
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MICHAEL F. BOHN, ESQ.
Nevada Bar No.: 1641
mbohn@bohnlawfirm.com

ADAM R. TRIPPIEDI, ESQ.
Nevada Bar No. 12294
atrippiedi@bohnlawfirm.com

LAW OFFICES OF

MICHAEL F. BOHN, ESQ., LTD.
376 E. Warm Springs Rd., Ste. 140
Las Vegas, Nevada 89119

(702) 642-3113/ (702) 642-9766 FAX
Attorney for plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

5316 CLOVER BLOSSOM CT TRUST
Plaintiff,
VS.

U.S. BANK, NATIONAL ASSOCIATION,
SUCCESSOR TRUSTEE TO BANK OF
AMERICA, N.A., SUCCESSOR BY MERGER
TO LASALLE BANK, N.A., AS TRUSTEE TO
THE HOLDERS OF THE ZUNI MORTGAGE
LOAN TRUST 2006-OA1, MORTGAGE
LOAN PASS-THROUGH CERTIFICATES
SERIES 2006-OAl; and CLEAR RECON
CORPS

Defendants.

Electronically Filed
11/21/2017 8:50 PM
Steven D. Grierson

CLER@ OF THE COUE ’:

CASE NO.: A-14-704412-C
DEPT NO.: XXIV

REPLY IN SUPPORT OF MOTION TO
DISMISS COUNTERCLAIM

U.S. BANK, NATIONAL ASSOCIATION,
SUCCESSOR TRUSTEE TO BANK OF
AMERICA, N.A., SUCCESSOR BY MERGER
TO LASALLE BANK, N.A., AS TRUSTEE TO
THE HOLDERS OF THE ZUNI MORTGAGE
LOAN TRUST 2006-OA1, MORTGAGE
LOAN PASS-THROUGH CERTIFICATES
SERIES 2006-OA1,

Counterclaimant,
VS.
5316 CLOVER BLOSSOM CT TRUST,

Counterdefendant.
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U.S. BANK, NATIONAL ASSOCIATION,
SUCCESSOR TRUSTEE TO BANK OF
AMERICA, N.A., SUCCESSOR BY MERGER
TO LASALLE BANK, N.A., AS TRUSTEE TO
THE HOLDERS OF THE ZUNI MORTGAGE
LOAN TRUST 2006-OA1, MORTGAGE
LOAN PASS-THROUGH CERTIFICATES
SERIES 2006-OA1;

Cross-claimant,
VS.

COUNTRY GARDEN OWNERS’
ASSOCIATION,

Cross-defendant.

Plaintiff 5316 Clover Blossom Ct Trust, by and through its attorney, the Law Offices of Michael
F. Bohn, Esq., Ltd., hereby submits this reply in support of its motion to dismiss defendant’s
counterclaim. This reply is based upon the points and authorities contained herein.
DATED this 21* day of November, 2017.
LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.
By: /sl Adam R. Trippiedi, Esq.
Michael F. Bohn, Esq.
Adam R. Trippiedi, Esq.
376 East Warm Springs Road, Ste. 140
Las Vegas NV 89119
Attorney for plaintiff
POINTS AND AUTHORITIES
1. The Nevada Supreme Court Order did not address all of the issues in defendant’s
counterclaim.
Defendant argues the Nevada Court of Appeals vacated this Court’s order granting summary

judgment “and remanded this case for further fact-finding regarding Bank of America’s super-priority-

plus tender, Plaintiff’s bona fide purchaser status, and the commercial reasonableness of the HOA’s

foreclosure sale.” However, that is not an accurate recitation of the Court of Appeals’ order. The order

states that on remand, “the district court should reconsider U.S. Bank’s request for an NRCP 56(f)
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continuance in light of Shadow Wood.

If this Court is unwilling to grant the motion to dismiss is in its entirety because of concerns over
the development of factual issues, , plaintiff requests this Court grant the motion to dismiss in part. In
particular, defendant’s counterclaim should be dismissed as to the following claims:

1. The counterclaim alleges the HOA did not provide proper notice of the super-priority amount.
See plaintiff’s motion to dismiss, Section 5;

2. The counterclaim alleges that under Bourne Valley, NRS 116 is facially unconstitutional as
aviolation of defendant’s due process rights. The Nevada Supreme Court disagrees with defendant. See
plaintiff’s motion to dismiss, Section 7.

3. The counterclaim alleges the HOA foreclosure was commercially unreasonable because the
CC&Rs stated the foreclosure sale could not extinguish senior deeds of trust. The Nevada Supreme Court
disagrees with this position. See plaintiff’s motion to dismiss, Section 15.

These three claims are contained in the counterclaim. However, all three have been addressed by
the Nevada Supreme Court in various decisions as discussed in plaintiff’s motion to dismiss and are no
longer viable claims in Nevada. Defendant does not address these three claims in its opposition and thus
any reference to these claims in defendant’s counterclaim should be dismissed.

2. The recitals in the foreclosure deed are conclusive against defendant.

At page 7 of its opposition, defendant states that in Shadow Wood, the Nevada Supreme Court
“held the ‘conclusive’ recitals found in association foreclosure deeds do not bar mortgages or
homeowners from challenging the validity of an association’s foreclosure sale.” In Shadow Wood, the
Court instead stated that “such recitals are ‘conclusive, in the absence of grounds for equitable relief.””

366 P.3d at 1112. (quoting from Holland v. Pendleton Mortg. Co., 61 Cal. App. 2d 570, 143 P.2d 493,

496 (Cal. Ct. App.1943). The Court also cited Bechtel v. Wilson, 18 Cal. App. 2d 331, 63 P.2d 1170,

1172 (1936), as “distinguishing between a challenge to the sufficiency of pre-sale notice, which was
precluded by the conclusive recitals in the deed, and an equity-based challenge based upon the alleged
unfairness of the sale.” 366 P.3d at 1112,

Defendant is overlooking the statement by the Nevada Supreme Court that the recitals in fact

3
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conclusive when there are no grounds for equitable relief. Because defendant does not have any grounds
for equitable relief, the foreclosure deed recitals are conclusive of the matters stated therein.

3. The HOA'’s superpriority lien was not extinguished when the HOA or its foreclosure agent
rejected defendant’s alleged tender.

At page 8 of its opposition, defendant argues its alleged tender “extinguished the HOA’s super-
priority lien.” As discussed herein and in plaintiff’s motion to dismiss, however, the HOA or its agent
properly rejected the conditional tender and defendant did not keep the tender “good.”

At page 8, defendant cites Fresk v. Kramer, 99 P.3d 282, 286-287 (Or. 2004), as authority that

a tender is “an offer of payment that is coupled either with no conditions or only with conditions upon

which the tendering party has aright to insist.” The court in Fresk v. Kramer, however, only considered

whether the defendant had made a “tender” that precluded an award of attorney’s fees under ORS
20.080(1) when the defendant made a “prelitigation payment offer” that was conditioned upon “plaintiff
releasing defendant from further liability for plaintiff’s negligence claim.” 99 P.3d at 283. The case did
not involve a junior lien holder demanding that a senior lien holder agree that the amount offered need
not include interest, late fees, charges for preparing statements and the “costs of collecting” approved by
the CCICCH in Advisory Opinion 2010-01 and allowed by NAC 116.470.

Defendant Bank also claims that the unpublished order in Stone Hollow Avenue Trust v. Bank

of America, N.A., 2016 WL 4543202 (Nev. Aug. 11, 2016), that was vacated by the Nevada Supreme

Court on December 21, 2016, found that “a valid super-priority tender extinguishes an association’s
super-priority lien, and that whether the HOA-sale purchaser is a bona fide purchaser is a bona fide
purchaser is irrelevant in super-priority tender cases.” However, because that decision is unpublished and
vacated, this Court has no basis upon which to follow the order therein.

Defendant does not address plaintiff’s argument in the motion to dismiss that defendant has not
alleged it kept the tender good, as required by the Restatement.

Defendant Bank allowed the HOA to foreclose its entire lien and sell the Property to plaintiff
without revealing to plaintiff , or any of the other bidders, its unrecorded claim that the foreclosure agent

had wrongfully rejected the conditional tender made by Miles Bauer. Defendant Bank’s failure to make
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its unrecorded claim known prior to the public auction prevents defendant Bank from now asserting that
equitable claim against plaintiff.

At page 8 of its opposition, defendant cites Cladianos v. Friedhoff, 69 Nev. 41, 240 P.2d 208

(1952), but that case did not involve a junior lien holder offering to pay, or paying, any part of a senior
lien. That case instead involved a contractor who sued to recover the full amount of his contract fee for
supervising the construction of a 20-unit addition to a motel when the owner of the motel was forced to
stop construction and failed to notify the contractor when construction resumed. The Nevada Supreme
Court affirmed the judgment entered in favor of the contractor for the full contract amount owed. 240
P.2d at 210.

Defendant also cites Ebert v.Western States Refining Co., 75 Nev. 217, 337 P.2d 1075 (1959),

but that case did not involve a junior lien holder offering to pay, or paying, any part of a senior lien. In
Ebert, the respondent instead provided 60 days’ notice of its intention to exercise its option to purchase
the real property, and this court found that respondent’s failure to pay the rent for the last two months of
the option was excused because “it was apparent to the corporation that Ebert would not convey
voluntarily and that the corporation was at all times ready, willing, and able to pay the $800 rent
remaining due and unpaid and the $16,000 remaining to be paid on the purchase price.” 337 P.2d at
1077.

In Dohrmann v. Tomlinson, 399 P.2d 255 (ld. 1965), the defendant agreed to sell 1269 acres of

land to plaintiffs, and plaintiffs notified the defendant that they had deposited the final payment at a bank
with instructions to remit the sum to defendant upon receipt of a deed to the property. Id. at 257. Two
additional letters were mailed to defendant before plaintiffs filed their lawsuit for specific performance.
Id. at 257-258. The court also found that the debt owed was only $5,350.90, that plaintiff’s tender of
$6,165.44 “exceeded the amount found to be due and no objection having been made either to the mode,
form or substance of the offer, the offer, under the circumstances, constituted a proper tender.” Id. at 258.

Unlike the plaintiffs in Dohrmann, defendant was not the person primarily responsible for the
payment of the HOA assessments. Defendant’s counterclaim also alleges that the foreclosure agent

rejected the tender made by defendant.
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4. Defendant’s claim of tender is void as to plaintiff because it was not recorded.

At page 10 of its opposition, defendant states that “the recording statutes only protect bona fide
purchasers.” First, defendant’s counterclaim does not allege sufficient facts that, even if assumed to be
true, would support a finding that plaintiff was not a bona fide purchaser. Second, NRS 111.325 does
not contain any language limiting its protection to bona fide purchasers.

As noted in plaintiff’s motion to dismiss, NRS 116.1108 provides that “the law of real property
... supplement[s] the provisions of this chapter, except to the extent inconsistent with this chapter.” As
set forth within plaintiff’s motion to dismiss, the rules regarding payment and discharge when a payment
is tendered by a person who is “not primarily responsible for performance” are stated in sections e, f, and
g of the Restatement (Third) of Prop.: Mortgages, 86.4 (1997).

Even though Restatement (Third) of Prop.: Mortgages, §6.4 () (1997) requires that the mortgagee
provide “an appropriate assignment in recordable form” or that the person performing “obtain judicial
relief ordering the mortgage assigned,” defendant claims that its “super-priority tender did not amount
to an equitable subrogation.”

At page 10 of its opposition, defendant states “Bank of America did not have to record the
tender.” However, NRS 116.1108 provides that “the law of real property . . . supplements the provisions
of this chapter, except to the extent inconsistent with this chapter.” Defendant has not identified any
provision in NRS Chapter 116 that is inconsistent with the rules governing redemption by performance
or tender contained in Section 6.4 of Restatement (Third) of Prop.: Mortgages (1997). Thus, defendant
was required, in accordance with Section 6.4 to record notice of its attempted tender. Defendant’s
counterclaim does not allege defendant recorded any such notice.

Restatement (Third) of Prop.: Mortgages, 86.4(f) (1997) requires that the mortgagee provide the
person performing with “an appropriate assignment of the mortgage in recordable form.” Otherwise, the
person performing must “obtain judicial relief ordering the mortgage assigned.” Defendant’s
counterclaim does not allege that defendant satisfied this requirement.

On December 8, 2010, the Commission for Common Interest Communities and Condominium

Hotels (hereinafter “CCICCH”) issued Advisory Opinion 2010-01 that stated:

6
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An association may collect as a part of the super priority lien (a) interest permitted by

NRS 116.3115, (b) late fees or charges authorized by the declaration, (c) charges for

preparing any statements of unpaid assessments and (d) the *“costs of collecting”

authorized by NRS 116.310313.

Id. at 1.

In the conclusion to Advisory Opinion 2010-01, the CCICCH stated:

Accordingly, both a plain reading of the applicable provisions of NRS 116.3116 and the

policy determinations of commentators, the state of Connecticut and lenders themselves

support the conclusion that associations should be able to include specified costs of

collecting as part of the association’s super priority lien. (emphasis added)

Id. at 12.

Furthermore, effective as of May 5, 2011, the CCICCH adopted NAC 116.470 in order to set
limits on the costs assessed in connection with a notice of delinquent assessment. NAC 116.470(4)(b)
included “[r]easonable attorney’s fees and actual costs, without any increase or markup, incurred by the
association for any legal services which do not include an activity described in subsection 2.”

The Nevada Supreme Court stated in State Dep’t of Business & Industry, Financial Institutions

Div’n v. Nevada Ass’n Services, Inc., 128 Nev. Adv. Op. 54, 294 P.3d 1223, 1227-1228 (2012): “We

therefore determine that the plain language of the statute requires that the CCICCH and the Real Estate
Division, and no other commission or division, interpret NRS Chapter 116.”

The issue presented is not whether a lender tendered an amount which is later determined to be
correct, but whether the foreclosure agent “wrongfully rejected” the offer based on the state of the law
at the time the tender was made. Even in cases where a tender is offered by the person primarily
responsible for payment, it is appropriate for a party to reject a conditional tender if the party in good faith
believes that more is owed. Thus, in the instant matter, the HOA had a good faith basis to reject the
tender because it was simply following the CCICCH opinion, which was uncontradicted at the time
defendant allegedly tendered to the HOA on December 6, 2012.

In Hohn v. Morrison, 870 P.2d 513, 517-518 (Colo. App. 1993), the court stated:

Although this is an issue of first impression in Colorado, other jurisdictions which have
adopted the lien theory of real estate mortgages have also adopted the rule that an
unconditional tender of the amount due by the debtor releases the lien of the mortgage
unless the creditor establishes a justifiable and good faith reason for the rejection of
the tender. Moore v. Norman, 43 Minn. 428, 45 N.W. 857 (1890); Renard v. Clink, 91
Mich. 1, 51 N.W. 692 (1892); Easton v. Littooy, 91 Wash. 648, 158 P.531 (1916) (tender

7

AA000517




© o0 N o o1 B~ W NP

NI T R C R C R SR CEE N R N O T e e T e e O o e
©® N o O W N P O © ©® N O O~ W N R» O

of the full amount due operates to discharge the lien of the mortgage if the tender is
refused without adequate excuse. (emphasis added)

In First Nat. Bank of Davis v. Britton, 94 P.2d 896, 898 (Okla. 1939), the Oklahoma Supreme

Court stated:

“To constitute a sufficient tender, it must be unconditional. Where a larger sum than that
tendered is in good faith claimed to be due, the tender is ineffectual as such if its
acceptance involves the admission that no more is due.” (Emphasis ours.) A number of
other authorities were cited in the Bly case establishing the general recognition of the rule.
More recently this rule was reiterated with specific allusion to attorneys’ fees in the
annotation in 93 A.L.R. 73, where it is stated: “And refusal by the mortgagee to accept
a tender upon the ground that it does not include attorneys’ fees may prevent the tender
from operating as a discharge of the mortgage lien when made in good faith, even though,
as a matter of law, the mortgagee was not entitled to the fees.”

94 P.2d at 898.
In Smith v. School Dist. No. 64 Marion County, 89 Kan. 225, 131 P. 557, 558 (1913), the Kansas

Supreme Court stated:

A conditional tender is not valid. Where it appears that a larger sum than that tendered
is claimed to be due, the offer is not effectual as a tender if coupled with such conditions
that acceptance of it as tendered involves an admission on the part of the person accepting
it that no more is due. Moore v. Norman, 52 Minn. 83, 53 N.W. 809, 18 L.R.A. 359, 38
Am. St. Rep. 526, and not page 529; 38 Cyc. 152, and cases cited in note 152, 153.

In Hilmes v. Moon, 11 P.2d 253, 260 (Wash. 1932), the Washington Supreme Court stated:

In order to discharge the lien of the mortgage, the proof must be clear that the refusal was
palpably unreasonable, absolute, arbitrary, and unaccompanied by any bona fide, though
mistaken, claim of right.

At page 8 of its opposition, defendant stated that according to the decision in Horizons at Seven

Hills v. Ikon Holdings, 132 Nev. Adv. Op. 35, 373 P.3d 66 (2016), issued on April 28, 2016, “an

association’s super-priority lien is limited to nine months of delinquent assessments.” However, the
Horizons decision did not exist on December 6, 2012, when defendant allegedly tendered. Thus, it was
perfectly appropriate for the HOA to include attorney’s fees and costs of collecting as part of the HOA’s
superpriority lien, and it was not “wrongful” for the HOA or its foreclosure agent to reject defendant’s
tender.

At page 11 of its opposition, defendant cites In re Fontainebleau Las VVegas Holdings, LLC, 128

Nev. Adv. Op. 53, 289 P.3d 1199 (2012), as authority that “[e]quitable subrogation cannot be applied
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against statutorily-created HOA super-priority liens.” That case, however, did not discuss general
principles that apply to all statutory liens, but focused only on mechanic’s liens and specific language
found in NRS Chapter 108. In response to a certified question from the United States Bankruptcy Court,
the Nevada Supreme Court answered the question of “whether the doctrine of equitable subrogation can
apply to allow a subsequent lender to claim the senior priority status of an original loan that the
subsequent lender satisfied when contractors and suppliers hold intervening mechanics’ liens.” 289 P.3d
at 1209. The court held “that the plain and unambiguous language of NRS 108.225 precludes application
of the doctrine of equitable subrogation, as it unequivocally places mechanic’s lien claimants in an
unassailable priority position.” 289 P.3d at 1212.

The Fontainebleau case did not discuss in any way the effect of an unrecorded conditional offer
of payment made to a senior lien claimant by a subordinate lien holder, so the case does not support
defendant’s argument that the unrecorded conditional offer made by Miles Bauer affected the HOA’s
super priority lien in any way.

Restatement (Third) of Prop.: Mortgages, § 6.4 (f) (1997) provides that the mortgagee provide “an
appropriate assignment of the mortgage in recordable form.” In the present case, because the foreclosure
agent rejected the conditional tender, defendant was obligated to “obtain judicial relief ordering the
mortgage assigned.” Defendant has not alleged in its counterclaim that it took the actions required by the
law of real property incorporated by NRS 116.1108.

Defendant also cites to Houston v. Bank of America, 19 Nev. 485 (2003) for the proposition that

“equitable subrogation is an equitable remedy designed to protect a creditor’s lien priority.” However,

no such language appears in the Houston decision. Additionally, Houston is factually distinct from the

instant matter because Houston did not involve a homeowners’ association foreclosure.

5. Defendant has not sufficiently plead commercial reasonableness to survive the motion to
dismiss stage.

On page 16 of its opposition, defendant argues the sale was commercially unreasonable because,
in addition to the low price, there was fraud, oppression, or unfairness” due to the HOA’s rejection of the

tender. However, the fraud, oppression, or unfairness must bring about or account for the low purchase
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price. See Shadow Wood, etal. Examples would be collusion between the auctioneer and the purchaser
to keep the price artificially low or an effort to prevent public notice of the auction. Defendant never
explains how rejection of a tender accounts for a low purchase price.
6. Defendant has not alleged sufficient facts to support a conclusion that plaintiff is not a bona
fide purchaser.
In Shadow Wood Homeowners Association, Inc. v. New York Community Bancorp, Inc., 132
Nev. Adv. Op. 5, 366 P.3d 1105, 1115, n. 7 (2016), the court stated:
Consideration of harm to potentially innocent third parties is especially pertinent here
where NYCB did not use the legal remedies available to it to prevent the property from
being sold to a third party, such as by seeking a temporary restraining order and
preliminary injunction and filing a lis pendens on the property. See NRS 14.010; NRS

40.060. Cf. Barkley's Appeal. Bentley's Estate, 2 Monag. 274, 277 (Pa.1888) (“In the case
before us, we can see no way of giving the petitioner the equitable relief she asks without
doing great injustice to other innocent parties who would not have been in a position to
be injured by such a decree as she asks if she had applied for relief at an earlier day.”).

Defendant has not alleged that it took any such legal action before the public auction held on
January 11, 2013.
Defendant cites Berge v. Fredericks, 95 Nev. 183, 591 P.2d 246 (1979), where the Court stated

that the respondent’s relationship with the seller and respondent’s knowledge that “appellant was in sole
and exclusive possession of the property in question” gave rise to the duty of inquiry. 591 P.2d at 249.
Defendant’s counterclaim does not include any allegations that would have imposed a duty of inquiry on
plaintiff to discover defendant’s unrecorded claim that the foreclosure agent wrongfully rejected the
conditional tender by Miles Bauer.

Defendant also cites Allison Steel Manufacturing Co. v. Bentonite, Inc., 86 Nev. 494, 499, 471

P.2d 666, 699 (1970), where the Nevada Supreme Court found that a duty of inquiry arose because “[a]t
the time appellant’s judgment lien attached on May 26, 1964, the two IRS liens were already of record
giving it constructive notice.” This court also stated that “[h]ad appellant purchased the Henderson land
at the Sheriff’s sale after instead of before the IRS tax liens were released, a different result would
prevail.” 86 Nev. at 500, 471 P.2d at 670.

In the present case, the only documents recorded as of the date of the HOA foreclosure sale

showed that the deed of trust was subordinate to the HOA lien being foreclosed. Nothing appeared in
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the public record to alert the HOA or any bidders that defendant claimed that the foreclosure agent had
wrongfully rejected the conditional tender made by Miles Bauer. Inaddition, in defendant’s counterclaim
does not allege that defendant took the actions required to keep the rejected tender “good” or that
defendant sought judicial relief ordering the superpriority lien to be assigned as required by Restatement
(Third) of Prop.: Mortgages, § 6.4 (f) and (g) (1997).

CONCLUSION

By reason of the foregoing, plaintiff respectfully requests that the court enter an order dismissing
defendant’s counterclaim.
DATED this 21* day of November, 2017

LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.

By:_/s/ Adam R. Trippiedi, Esgq.
Michael F. Bohn, Esq.
Adam R. Trippiedi, Esq.
376 East Warm Springs Road, Ste. 140
Las Vegas, Nevada 89119
Attorney for plaintiff
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5, NEFCR 9 and EDCR 8.05, I hereby certify that I am an employee of Law
Offices of Michael F. Bohn., Esq., and on the 21* day of October, 2017, an electronic copy of the REPLY
IN SUPPORT OF MOTION TO DISMISS COUNTERCLAIM was served on opposing counsel via

the Court’s electronic service system to the following counsel of record:

Darren T. Brenner, Esq. James W. Pengilly, Esq.

Rebekkah B. Bodoff, Esq. Elizabeth B. Lowell, Esq.

Karen A. Whelan, Esq. PENGILLY LAW FIRM
AKERMAN LLP 1995 Village Center Cir., Suite 190
1160 Town Center Drive, Suite 330 Las Vegas, NV 89134

Las Vegas, NV 8944

/s/ /Marc Sameroff/
An Employee of the LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.
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Electronically Filed
11/27/2017 3:25 PM
Steven D. Grierson

CLERK OF THE COUE ’:
OPPM w'

DARREN T. BRENNER, ESQ.
Nevada Bar No. 8386

REBEKKAH B. BODOFF, ESQ.
Nevada Bar No. 12703

KAREN A. WHELAN, ESQ.
Nevada Bar No. 10466

AKERMAN LLP

1160 Town Center Drive, Suite 330
Las Vegas, Nevada 89144
Telephone:  (702) 634-5000
Facsimile: (702) 380-8572
Email: darren.brenner@akerman.com
Email: rebekkah.bodoff@akerman.com
Email: karen.whelan@akerman.com

Attorneys for U.S. Bank, N.A., solely as Successor
Trustee to Bank of America, N.A., successor by
merger to LaSalle Bank, N.A., as Trustee to the
Holders of the Zuni Mortgage Loan Trust 2006-OA1,
Mortgage Loan Pass-Through Certificates, Series

2006-0A1
EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA
5316 CLOVER BLOSSOM CT TRUST; Case No.: A-14-704412-C
Plaintiff, Dept. No.:  XXIV
V. U.S. BANK, N.A., AS TRUSTEE’S

OPPOSITION TO COUNTRY GARDEN
U.S. BANK, NATIONAL ASSOCIATION, | OWNERS ASSOCIATION’S MOTION
SUCCESSOR TRUSTEE TO BANK OF | TO DISMISS

AMERICA, N.A., SUCCESSOR BY MERGER
TO LASALLE BANK, N.A., AS TRUSTEE TO
THE HOLDERS OF THE ZUNI MORTGAGE
LOAN TRUST 2006-OA1, MORTGAGE LOAN
PASS-THROUGH CERTIFICATES SERIES
2006-OA1; and CLEAR RECON CORPS,

Defendants.

U.S. Bank, N.A., solely as Successor Trustee to Bank of America, N.A., successor by merger
to LaSalle Bank, N.A., as Trustee to the holders of the Zuni Mortgage Loan Trust 2006-OA1,
Mortgage Loan Pass-Through Certificates, Series 2006-OA1 (U.S. Bank), by and through its attorneys
at the law firm AKERMAN LLP, hereby files its Opposition to the Motion to Dismiss filed by Country

Garden Owners Association (HOA). This Opposition is based upon the Memorandum of Points and
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Authorities attached hereto, all exhibits attached hereto, and such oral argument as may be entertained

by the Court at the time and place of the hearing of this matter.
MEMORANDUM OF POINTS AND AUTHORITIES
. INTRODUCTION

The HOA’s motion to dismiss should be denied. U.S. Bank’s cross-claims against the HOA
seek monetary damages in the alternative to its quiet title and declaratory relief counterclaims against
Plaintiff. Like any other damages claims, U.S. Bank’s claims against the HOA do not accrue until
U.S. Bank actually incurs damages. Those damages were far too speculative and remote for its claims
to accrue on the date of the HOA’s foreclosure sale — the date the HOA contends the claims accrued.
U.S. Bank will not suffer any compensable damages unless this Court holds that U.S. Bank’s Deed of
Trust was extinguished by the HOA’s foreclosure sale (despite the fact its loan servicer tendered an
amount much greater than the statutory super-priority amount to the HOA’s agent before that sale) as
a result of equitable balancing between U.S. Bank and Plaintiff or Plaintiff’s status as a bona fide
purchaser. If this Court decides against U.S. Bank on its quiet title and declaratory relief claims against
Plaintiff, it should be allowed to pursue its damages claims against the HOA — the party that chose to
foreclose on its super-priority lien rather than accept U.S. Bank’s super-priority-plus payment.

1. STATEMENT OF RELEVANT FACTS

A. The Johnsons borrow $147,456.00 to purchase a home.

On June 24, 2004, Dennis Johnson and Geraldine Johnson (collectively, Borrowers) executed
a promissory note (Note) in the amount of $147,456.00 to finance the purchase of real property located
at 5316 Clover Blossom Court, North Las Vegas, Nevada 89031 (Property). The Note was secured
by a senior deed of trust encumbering the Property executed in favor of Countrywide Home Loans,
Inc. (Deed of Trust). U.S. Bank, N.A. as Trustee’s Answer to 5316 Clover Blossom CT Trust’s
Amended Complaint, Counterclaims, and Cross-claims (hereinafter “U.S. Bank’s Am. Pldg.”), Ex. A.
This Deed of Trust was assigned to U.S. Bank via an Assignment of Deed of Trust, which was recorded
on June 20, 2011. U.S Bank’s Am. Pldg., Ex. B.
I
I

43470523;1

AA000524




AKERMAN LLP
1160 TOWN CENTER DRIVE, SUITE 330

LAS VEGAS, NEVADA 89144
TEL.: (702) 634-5000 — FAX: (702) 380-8572

[{e] oo ~ D (6] EEN w N =

[ R N R N N N N = e e o e =
©o ~N o 0o B~ W N P O © O N o o0 b~ w N P O

B. The HOA Trustee rejects Bank of America’s super-priority-plus payment and forecloses.

The Property is governed by the HOA’s Declaration of Covenants, Conditions, and
Restrictions (CC&Rs), which require the Property’s owner to pay certain assessments to the HOA.
U.S. Bank’s Opposition to Plaintiff’s Motion to Dismiss (hereinafter “U.S. Bank’s Opp’n”), Ex. A.
Borrowers defaulted on their obligations to the HOA. As a result, Alessi & Koenig, LLC (HOA
Trustee), acting on behalf of the HOA, recorded two Notices of Delinquent Assessment Liens on
February 22, 2012, at 9:17 AM, both ostensibly encumbering the Property. One Notice stated the
Borrowers owed $1,095.50 to the HOA and that the Lien was instituted “[i]n accordance with Nevada
Revised Statutes and the Association’s” CC&Rs. U.S Bank’s Am. Pldg., Ex. C. The other Notice,
which also stated that it was instituted “[i]n accordance with Nevada Revised Statutes and the
Association’s” CC&Rs, stated the Borrowers owed $1,150.50 to the HOA. U.S. Bank’s Am. Pldg.,
Ex. D.

On April 20, 2012, the HOA Trustee recorded a Notice of Default and Election to Sell Under
Homeowners Association Lien, particularly the Lien attached to U.S. Bank’s Amended Pleading as
Exhibit C (the Lien), which stated the total amount due to the HOA was $3,396.00. U.S. Bank’s Am.
Pldg., Ex. E. The HOA Trustee then recorded a Notice of Trustee’s Sale on October 31, 2012, which
stated the total amount due to the HOA was $4,039.00, and set the sale for November 28, 2012. U.S.
Bank’s Am. Pldg., Ex. F.

In response to the Notice of Sale, Bank of America, N.A. (Bank of America), who serviced
the loan secured by the Deed of Trust at the time, retained Miles, Bauer, Bergstrom & Winters LLP
(Miles Bauer) to determine the super-priority amount of the HOA'’s lien and pay that amount to protect
the Deed of Trust. U.S Bank’s Am. Pldg., Ex. G, at 14. On November 21, 2012, Miles Bauer sent a
letter to the HOA Trustee requesting information regarding the super-priority amount and “offer[ing]
to pay that sum upon adequate proof of the same by the HOA.” U.S Bank’s Am. Pldg., Ex. G-1. The
HOA Trustee refused to provide the super-priority amount, instead demanding that Bank of America
pay off the HOA’s entire lien even though the majority of the lien was junior to the Deed of Trust.

U.S Bank’s Am. Pldg., Ex. G-2. However, the payoff ledger the HOA Trustee provided showed the
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HOA'’s monthly assessments were $55.00 each, meaning the statutory super-priority amount of the
HOA'’s lien was $495.00. Id.

Bank of America nonetheless sent the HOA Trustee a check in the amount of $1,494.50 —
which included $999.50 in “reasonable collection costs” in addition to the $495.00 statutory super-
priority amount. U.S Bank’s Am. Pldg., Ex. G-3. The letter enclosing the check made clear that the
payment was meant to extinguish only the super-priority portion of the HOA'’s lien, stating specifically
that the check was to “satisfy [Bank of America]’s obligations as a holder of the first deed of trust
against the property.” Id. The HOA Trustee unjustifiably rejected this super-priority-plus payment.
Id., at 1 09.

Instead of accepting this payment, the HOA Trustee foreclosed on the HOA’s lien on January
26, 2013, selling an interest in the Property to Plaintiff for $8,200.00. U.S Bank’s Am. Pldg., Ex. H.
The Lien foreclosed stated that it was instituted “[i]Jn accordance with Nevada Revised Statutes and
the Association’s” CC&Rs. U.S Bank’s Am. Pldg., Ex. C. Those CC&Rs stated that no “enforcement
of any lien provision [in the CC&Rs] shall defeat or render invalid” a senior deed of trust. See U.S.
Bank’s Opp’n, Ex. A, at § 9.1.

C. Procedural History

Plaintiff filed its Complaint on July 25, 2014, seeking to quiet title to the Property. Plaintiff
moved for summary judgment on May 18, 2015, arguing that the recitals contained in the HOA’s
Trustee’s Deed Upon Sale were sufficient standing alone to show that it obtained title to the Property
free and clear at the HOA'’s foreclosure sale. In its opposition, U.S. Bank argued that Bank of
America’s super-priority-plus payment extinguished the HOA'’s super-priority lien before the sale,
meaning Plaintiff took title subject to the Deed of Trust, and that Plaintiff was not a bona fide
purchaser. On September 10, 2015, this Court granted Plaintiff’s motion for summary judgment and
quieted title in Plaintiff’s favor.

U.S. Bank appealed, and the Nevada Court of Appeals vacated the judgment in Plaintiff’s favor
and remanded the case to this Court. See U.S. Bank, N.A., as Trustee v. 5316 Clover Blossom CT
Trust, Case No. 68915 (Nev. Ct. App. June 30, 2017). The Court of Appeals explained that the recitals

in the Trustee’s Deed Upon Sale were not conclusive, and that this Court should resolve the legal and
4
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factual issues surrounding the super-priority-plus tender, commercial reasonableness of the HOA’s
foreclosure sale, and Plaintiff’s bona fide purchaser status before determining the effect of the HOA’s
foreclosure sale. See id., at 2.

After remand, U.S. Bank submitted its claims against the HOA to the Department of Business
and Industry — Real Estate Division (NRED) on September 5, 2017. Exhibit A. On September 28,
2017, U.S. Bank and Plaintiff stipulated to adding the HOA as a party. On October 10, 2017, U.S.
Bank filed its amended pleading, which included claims against the HOA for unjust enrichment,
tortious interference with contractual relations, breach of the duty of good faith, and wrongful
foreclosure.

1. LEGAL STANDARDS

In a motion to dismiss under NEv. R. Civ. P. 12(b)(5), “[t]he standard of review is rigorous as
[the court] “must construe the pleading liberally and draw every fair intendment in favor of the [non-
moving party].”” Breliant v. Preferred Equities Corp., 109 Nev. 842, 844, 858 P.2d 1258, 1260 (1993)
(quoting Squires v. Sierra Nev. Educational Found., 107 Nev. 902, 903, 823 P.2d 256, 257 (1991)).
Further, “[a]ll factual allegations of the complaint must be accepted as true.” Breliant, 109 Nev. at
844. Claims against a party “will not be dismissed for failure to state a claim “unless it appears beyond
a doubt that the [claimant] could prove no set of facts which, if accepted by the trier of fact, would
entitle him [or her] to relief.”” Id. (quoting Edgar v. Wagner, 101 Nev. 226, 228, 699 P.2d 110, 112
(1985)). Finally, “[t]he test for determining whether the allegations of a complaint are sufficient to
assert a claim for relief is whether the allegations give fair notice of the nature and basis of a legally
sufficient claim and the relief requested.” Id.

IV.  ARGUMENT

This Court should deny the HOA’s motion to dismiss for two reasons. First, the HOA’s
motion should be denied because U.S. Bank’s claims were all filed within the applicable statutes of
limitation. Second, NRS 38.310 does not apply to U.S. Bank’s claims against the HOA, and even if
it did, U.S. Bank satisfied that statute by submitting its claims against the HOA to NRED mediation
before filing them here.

I
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A. U.S. Bank’s cross-claims against the HOA are timely.

This Court should deny the HOA’s motion because all of U.S. Bank’s claims are timely, as
those claims do not accrue unless this Court holds that U.S. Bank’s Deed of Trust was extinguished
by the HOA'’s tortious foreclosure sale. Even if the statutes of limitations on those claims began
running when the HOA’s Foreclosure Deed was recorded, the claims are still timely because the
statutes were equitably tolled by the HOA’s inequitable misrepresentations regarding the effect of its
foreclosure sale. Finally, even if the statute of limitations on the wrongful foreclosure claim ran un-
tolled from the date the Foreclosure Deed was recorded, that claim is still timely because it was filed

within six years of that date.

1. U.S. Bank’s claims do not accrue unless this Court holds the Deed of Trust was
extinguished by the HOA'’s tortious foreclosure sale.

Statutes of limitations begin to run on “the day the cause of action accrues.” Clark v. Robison,
113 Nev. 949, 951, 944 P.2d 788, 789 (1997). “A cause of action accrues when a suit may be
maintained thereon.” Id. A tort cause of action does not accrue until damages occur, as “compensable
damages” are an “essential element of a negligent tort.” Szekeres by Szekeres v. Robinson, 102 Nev.
93, 95, 715 P.2d 1076, 1077 (1986); see also City of Pomona v. SQM North America Corp., 750 F.3d
1036, 1051 (9th Cir. 2014) (explaining that limitations period begins running when the last element of
a cause of action occurs, and “[w]hen the last element to occur is damage, the limitations period starts
upon the occurrence of appreciable and actual harm”).

Here, the HOA contends that U.S. Bank’s claims are time-barred because they were filed more
than four years after the HOA’s Foreclosure Deed was recorded — the date on which the HOA contends
the claims accrued. HOA’s MTD, at 7. But U.S. Bank did not suffer damages on that date. U.S. Bank
will not suffer any compensable damages unless this Court holds that U.S. Bank’s Deed of Trust was
extinguished by the HOA'’s foreclosure sale — even though its loan servicer tendered an amount much
greater than the statutory super-priority amount before that sale — as a result of equitable balancing
between U.S. Bank and Plaintiff or Plaintiff’s status as a bona fide purchaser. Because U.S. Bank’s

claims against the HOA are derivative of its quiet title and declaratory relief claims against Plaintiff,
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the statutes of limitations on its claims against the HOA do not run until its underlying claims against
Plaintiff are resolved.

This statute-of-limitations analysis is a familiar part of Nevada jurisprudence, as the statute of
limitations for other derivative claims — like indemnity and attorney malpractice — do not begin running
until the judgment is entered that triggers the indemnity right or causes the malpractice claim to accrue.
See Saylor v. Arcotta, 126 Nev. 92, 96, 225 P.3d 1276, 1279 (2010). The statute of limitations for an
indemnity claim “does not begin to run until the indemnitee suffers actual loss by paying a settlement
or underlying judgment.” Id. Likewise, the statute of limitations for an attorney-malpractice claim
does not begin running when the attorney’s negligent act occurs. Brady Vorwerck v. New Albertson’s,
Inc., 130 Nev. Adv. Op. 68, 333 P.3d 229, 230 (2014). Instead, it begins running when the “underlying
legal action has been resolved” because that is when “damage has been sustained” — the final element
of the malpractice claim. Id. This is so because “[w]here there has been no final adjudication of the
client’s case in which the malpractice allegedly occurred, the element of injury or damage remains
speculative and remote, thereby making premature the cause of action for professional negligence.”
Id., at 234. Allowing malpractice damages “to become certain before judicial resources are invested
in entertaining the malpractice action” furthers judicial economy. 1d., at 235.

This same analysis applies to the statutes of limitations for U.S. Bank’s claims against the
HOA here. As in indemnity and attorney-malpractice claims, it was entirely uncertain whether U.S.
Bank suffered any damage on the date of the HOA'’s sale, as its loan servicer submitted payment for
an amount much greater than the statutory super-priority amount to the HOA Trustee before the
foreclosure sale. See U.S. Bank’s Am. Pldg., Exs. G-1, G-2, & G-3. U.S. Bank contends that this
super-priority-plus tender extinguished the HOA’s super-priority lien before the sale, meaning
Plaintiff took title subject to U.S. Bank’s Deed of Trust. See U.S. Bank’s Opp’n, at 8-14. However,
Plaintiff contends that even if Bank of America’s tender extinguished the super-priority lien before
the sale, it still took title free and clear because it is a bona fide purchaser. See generally, PItf’s MTD.

If Plaintiff prevails on this theory,* that will be the moment U.S. Bank incurs damage from the HOA’s

1 As U.S. Bank explained at length in its opposition to Plaintiff’s motion to dismiss, its position is that Plaintiff’s bona fide
purchaser status is irrelevant in light of Bank of America’s effective super-priority-plus tender, and even if it were relevant,
Plaintiff is clearly not a bona fide purchaser. U.S. Bank’s Opp’n, at 17-21. U.S. Bank asserted its claims for damages

7
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wrongful rejection of Bank of America’s super-priority-plus tender — the final element of its claims
against the HOA.

This is closely analogous to the statute-of-limitations analysis for attorney-malpractice claims
wherin the damage is not incurred and is not even certain when the malpractice occurs. Instead, the
damage is incurred when the court enters a judgment against the client caused by the lawyer’s
negligent act. For example, if a lawyer inexcusably fails to timely file a motion in limine to exclude a
key piece of unfavorable evidence that would likely be granted, that inaction would likely satisfy the
negligence element of a malpractice claim. But if the lawyer nevertheless prevails for his client at
trial, there is no malpractice claim because the negligent act never actually damaged the client. “[N]o
one has a claim against another without having incurred damages.” See Boulder City v. Miles, 85 Nev.
46, 49, 449 P.2d 1003, 1005 (1969). That is why the statute of limitations on an attorney-malpractice
claim does not begin to run until the judgment is entered against the client. At the point of the
attorney’s negligent conduct, the damages are too “speculative and remote.” See Semenza v. Nevada
Med. Liab. Ins. Co., 104 Nev. 666, 668, 765 P.2d 184, 186 (1988).

Here, U.S. Bank’s damages were too “speculative and remote” to trigger the statutes of
limitations on its claims against the HOA when the HOA conducted its foreclosure sale, as the effect
of that sale was not and is still not known. Accordingly, U.S. Bank’s claims against the HOA are

timely. The HOA’s motion to dismiss those claims should be denied.

2. Even if the statutes of limitations began to run when the Foreclosure Deed was
recorded, they should be equitably tolled in light of the HOA’s
misrepresentations.

Even if they began running when the HOA’s Foreclosure Deed was recorded, the statute of
limitations on U.S. Bank’s claims should be equitably tolled in light of the HOA’s misrepresentations
regarding the effect of its foreclosure sale. “Where the danger of prejudice to the defendant is absent,

and the interests of justice so require, equitable tolling of the limitations period may be appropriate.”

against the HOA in the alternative in case this Court decides differently, which is common practice and expressly allowed
under the Nevada Rules of Civil Procedure. See NEV. R. Civ. P. 8(a) (explaining that “[r]elief in the alternative or of
several different types may be demanded” in a pleading); E.H. Boly & Son, Inc. v. Schneider, 525 F.2d 20, 23 n.3 (9th Cir.
1975) (explaining that “although a plaintiff may not recover on both theories, a plaintiff may claim remedies as alternatives,
leaving the ultimate election for the court”); see also Executive Mgmt., Ltd. v. Ticor Title Ins. Co., 118 Nev. 46, 53, 38
P.3d 872, 876 (2002) (“Federal cases interpreting the Federal Rules of Civil Procedure are strong persuasive authority,
because the Nevada Rules of Civil Procedure are based in large part upon their federal counterparts.”).
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Seino v. Employers Ins. Co. of Nevada, Mut. Co., 121 Nev. 146, 152, 111 P.3d 1107, 1112 (2005).
Equitable tolling “focuses on whether there was excusable delay by the claimant.” City of N. Las
Vegas v. State Local Gov’t Employee-Mgmt. Relations Bd., 127 Nev. 631, 640, 261 P.3d 1071, 1077
(2011). To determine whether equitable tolling applies, a court “look[s] at several nonexclusive
factors,” including whether the defendant made statements or “false assurances” that misled the
claimant, and “any other equitable considerations appropriate in the particular case.” See, e.g.,
Copeland v. Desert Inn Hotel, 99 Nev. 823, 827, 673 P.2d 490, 493 (1983); State Dep’t of Taxation v.
Masco Builder Cabinet Grp., 127 Nev. 730, 739, 265 P.3d 666, 672 (2011); Seino, 121 Nev. at 152.

Here, the HOA'’s “false assurances” that its foreclosure would have no effect on the Deed of
Trust justifies equitable tolling. The HOA’s Notice of Delinquent Assessment Lien stated that the lien
the HOA eventually foreclosed was instituted “[i]Jn accordance with Nevada Revised Statutes and the
Association’s” CC&Rs. U.S Bank’s Am. Pldg., Ex. C. Those CC&Rs stated that no “enforcement of
any lien provision [in the CC&Rs] shall defeat or render invalid” a senior deed of trust. See U.S.
Bank’s Opp’n, Ex. A, at 8 9.1. These publicly-recorded documents informed U.S. Bank, Plaintiff,
and everyone else that the HOA’s foreclosure sale would have no effect on U.S. Bank’s Deed of Trust.

Even though the HOA informed it that the Deed of Trust was in no danger, prior to the HOA’s
foreclosure sale, U.S. Bank’s loan servicer sent the HOA’s agent a check for $1,494.50 which was
comprised of $999.50 in “reasonable collection costs” and the $495.00 statutory super-priority
amount. U.S Bank’s Am. Pldg., Exs. G-2 & G-3; see Horizons at Seven Hills Homeowners Ass’n v.
Ikon Holdings, LLC, 132 Nev. Adv. Op. 35, 373 P.3d 66, 73 (2016) (“the superpriority lien ... is
limited to an amount equal to the common expense assessments due during the nine months before
foreclosure). The HOA'’s agent unjustifiably rejected this super-priority-plus payment and proceeded
to foreclose on the HOA'’s lien, which Plaintiff contends extinguished the Deed of Trust despite the
HOA'’s pre-foreclosure representations in publicly-recorded documents that such a result would not
occur. See U.S. Bank’s Am. Pldg., Ex. C; U.S. Bank’s Opp’n, Ex. A, at § 9.1. Now, the HOA attempts
to use its misrepresentations and ignorance of the laws under which it conducted its foreclosure to
preclude U.S. Bank from recovering damages caused by that ignorance.

I
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There would be nothing equitable about holding that U.S. Bank is barred from recovering
against the HOA if the Deed of Trust is held to be extinguished when (1) the HOA specifically
informed the entire world that its foreclosure would not affect the Deed of Trust, (2) its agent rejected
payment of an amount much greater than the super-priority amount before the foreclosure sale took
place, and (3) it nonetheless proceeded to foreclose. In light of the HOA’s “false assurances” regarding
the effect of its foreclosure, U.S. Bank had no reason to sue the HOA until Plaintiff sued U.S. Bank
claiming that its Deed of Trust was extinguished by that foreclosure.

As discussed above, U.S. Bank’s claims are timely because its damages were too “speculative
and remote” at the time of the HOA’s foreclosure to trigger the statutes of limitations on those claims.
However, even if this Court agrees with the HOA that those statutes began running on the day the
HOA'’s Foreclosure Deed was recorded, those statutes should be equitably tolled by the HOA’s
inequitable misrepresentations and U.S. Bank’s “excusable delay” in bringing those claims based on
those misrepresentations. Under either scenario, U.S. Bank’s claims are timely, and the HOA’s motion

should be denied.

3. Even if the statutes of limitations began to run when the Foreclosure Deed was
recorded and were not equitably tolled, the wrongful foreclosure claim is still
timely.

Even if the statutes of limitations ran un-tolled from January 24, 2013, U.S. Bank’s wrongful
foreclosure claim is still timely because it is subject to a six-year statute of limitations. In its motion,
the HOA contends that the wrongful foreclosure claim is a claim for liability created by statute that is
subject to a three-year limitations period. See HOA’s MTD, at 8. The HOA is mistaken.

The Nevada Supreme Court has explained that “deciding a wrongful foreclosure claim against
a homeowners’ association involves interpreting covenants, conditions, or restrictions applicable to
residential property.” McKnight Family, LLP v. Adept Mgmt., 129 Nev. Adv. Op. 64, 310 P.3d 555,
559 (2013). Because the HOA’s CC&Rs are a recorded “instrument in writing,” U.S. Bank’s wrongful
foreclosure claim is subject to NRS 11.190(1)(b)’s six-year statute of limitations because it is a claim
that arises from a “contract, obligation, or liability founded upon an instrument in writing.” See NRS
11.190(1)(b); see also Nationstar Mortgage, LLC v. Falls at Hidden Canyon Homeowners Ass’n, 2017

WL 2587926, at *3 (D. Nev. June 14, 2017) (holding that a mortgagee’s wrongful foreclosure claim
10

43470523;1

AA000532




AKERMAN LLP
1160 TOWN CENTER DRIVE, SUITE 330

LAS VEGAS, NEVADA 89144
TEL.: (702) 634-5000 — FAX: (702) 380-8572

© 00 ~N o o b~ O w NP

[ R N R N N N N = e e o e =
co N oo o B~ W N PP O © 00 N oo o W N -+ O

against an association arising from that association’s foreclosure sale is subject to NRS 11.190(1)(b)’s
six-year statute of limitations to the extent it implicates the association’s CC&Rs).

Accordingly, even if the statute of limitations on U.S. Bank’s wrongful foreclosure claim
began running on January 24, 2013 and was not equitably tolled, U.S. Bank has until January 24, 2019
to assert that claim. For that reason, at minimum, the HOA’s motion should be denied as to U.S.

Bank’s wrongful foreclosure claim.

B. NRS 38.310 does not apply to U.S. Bank’s claims, and even if it did, U.S. Bank satisfied
that statute by submitting its claims to NRED mediation.

The HOA argues that U.S. Bank’s claims against it must be dismissed because NRS 38.310
requires that those claims first be mediated by NRED. HOA’s MTD, at 10. The HOA is incorrect, as
NRS 38.310 does not apply to mortgagees. Even if itdid, U.S. Bank satisfied that statute by submitting
its claims against the HOA to NRED mediation before filing them in this case.

1. NRS 38.310 does not apply to U.S. Bank’s claims.

NRS 38.310(a) states that it applies to “civil action[s],” but that subsection itself does not
describe to whom it is applicable. NRS 38.310(b), however, makes clear that NRS 38.310 is only
applicable to civil actions brought by homeowners. NRS 38.310(b) provides that if the “civil action”
applies to property in a planned community subject to NRS 116, then the parties to that action must
first exhaust “all administrative procedures specified in any conditions or restrictions applicable to the
property or in any bylaws, rules and regulations of an association[.]”

Under the HOA’s unsustainable reading of NRS 38.310, U.S. Bank would not only be required
to mediate its claims, but also to comply with and exhaust the CC&Rs’ administrative procedures, like
appearing before the HOA’s board for a hearing, before filing suit. U.S. Bank is not a unit owner in
the planned community. U.S. Bank is not even a party to the CC&Rs. It is an absurdly broad reading
of NRS 38.310 to make U.S. Bank comply with CC&Rs to which it is not even a party.

No part of a statute should be rendered meaningless and its language “should not be read to
produce absurd or unreasonable results.” Harris Assocs. v. Clark County Sch. Dist., 119 Nev. 638,
642, 81 P.3d 532, 534 (2003). Reading NRS 38.310’s subsections together, it is clear that NRS

38.310’s mediation provision applies to homeowners in the planned community, the persons the
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CC&Rs are designed to govern, and not to third parties who are strangers to the community, like U.S.
Bank. In sum, NRS 38.310 simply does not apply to U.S. Bank.

If NRS 38.310’s plain language is not enough, there is also ample legislative history
demonstrating the Nevada Legislature never intended to compel senior deed of trust beneficiaries like
U.S. Bank into NRED mediation. At the initial hearing on Assembly Bill 152, which later became

NRS 38.310, et seq., the prime sponsor of the Assembly Bill described its purpose:

Mr. Schneider, the prime sponsor of A.B. 152, stated it is a form of
dispute resolution which developed as a result of his working closely
with property management associations. Over the past year he has been
privy to problems arising in the associations developed for the
homeowners, by the homeowners. The associations have developed
their own constitutions which are referred to as covenants, conditions
and restrictions (CC&R’s). Although these associations have flourished
and existed with encouragement, there are personality problems and
management problems between the board and the residents. As a
result, many lawsuits are being filed which could be resolved in some
sort of dispute resolution such as arbitration. Dispute resolution may
bring about results in 30 to 45 days rather than the years it takes to a
lawsuit to proceed through District Court.

Exhibit B, at p. 12 (emphasis added). Assemblyman Schneider then testified before the Senate

Committee on Judiciary on June 16, 1995, and explained the purpose of the bill as follows:

This bill proposes for any problems between the residents of the
community or the residents and the board . . . the parties go to
arbitration or mediation, rather than court. He opined this first step
will result in most of the dispute[s] being resolved before they make it
to court. Especially since most of the disagreements end up as
personality conflicts, rather than conflicts over substantive issues .

Id., at p. 89 (emphasis added). This legislative history shows the mandatory mediation provision was
designed to steer homeowner disputes, like disputes over stucco colors or how high a particular hedge
can grow, into mediation. The framers of Assembly Bill 152 only wanted to focus these “personality
driven” disputes into a non-judicial forum to ease the strain on Nevada’s court system. NRS 38.310’s
legislative history confirms what the statute’s plain language makes clear — claims like U.S. Bank’s
are not subject to NRS 38.310’s mediation mandate.

1

1
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2. If NRS 38.310 applies, U.S. Bank constructively exhausted its requirements by
submitting its claims against the HOA to NRED mediation.

Even if NRS 38.310 does apply to mortgagees, the administrative remedies it purportedly
requires were constructively exhausted here because NRED failed to mediate U.S. Bank’s claims
against the HOA within the statutory 60-day deadline. A party constructively exhaust its
administrative remedies “when certain statutory requirements are not met by the agency.” Reno
Newspapers, Inc. v. U.S. Parole Comm’n, 2011 WL 222144, at *2 (D.Nev. Jan. 24, 2011) (citing
Taylor v. Appleton, 30 F.3d 1365, 1368 (11th Cir. 1994) (“A party is deemed to have constructively
exhausted all administrative remedies ‘if the agency fails to comply with the applicable time limit
provisions....””); see also Farm Bureau Town & Country Ins. Co. of Missouri v. Angoff, 909 S. W. 2d
348 (Mo. 1995) (“Another exception to the exhaustion of administrative remedies doctrine arises
where the applicable administrative procedure must be commenced by the agency and the agency has
failed to commence any proceeding.”). Under NRS 38.330(1), NRED “mediation must be completed
within 60 days after the filing of the written claim.”

A mortgagee constructively exhausts the administrative remedies that NRS 38.310 may require
if the mortgagee’s claims are submitted to NRED and NRED fails to complete mediation within sixty
days, as required by NRS 38.330(1). Bank of America, N.A. v. Hartridge Homeowners Association,
2016 WL 3563502, at *2 (D.Nev. June 19, 2016). In Hartridge, just as here, a mortgagee submitted
to NRED claims against a homeowners association based on the association’s putative foreclosure of
a super-priority lien that had previously been extinguished by Bank of America’s super-priority tender.
Id., at *2. And like here, NRED failed to mediate the mortgagee’s claims within the sixty-day deadline
imposed by NRS 38.330(1). Id. The association moved to dismiss the mortgagee’s claims, arguing
the mortgagee was “barred from initiating th[e] lawsuit because it had not participated in mediation
per the statutory requirement” found in NRS 38.310. Id. The Hartridge Court denied the association’s
motion, holding that the mortgagee’s claims were proper because the mortgagee “properly submitted
the claim[s] to mediation per [NRS] 38.310(1)” before asserting them in the district court. Id.

The operative facts in Hartridge are identical to the facts material to the HOA’s motion in this
case. Here, U.S. Bank submitted its claims against the HOA to NRED mediation on September 5,
2017, well before it filed the claims in this Court. See Ex. A. Just as it failed to do in Hartridge, here
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43470523;1

AA000535




AKERMAN LLP
1160 TOWN CENTER DRIVE, SUITE 330

LAS VEGAS, NEVADA 89144
TEL.: (702) 634-5000 — FAX: (702) 380-8572

© 00 ~N o o b~ O w NP

[ R N R N N N N = e e o e =
co N oo o B~ W N PP O © 00 N oo o W N -+ O

NRED failed to mediate these claims within the sixty-day deadline imposed by NRS 38.330(1).
NRED thus “failed to comply with the applicable time limit provisions” for mediating U.S. Bank’s
claims, meaning U.S. Bank constructively exhausted the administrative remedies purportedly required
by NRS 38.310. See Taylor, 30 F.3d at 1368.2

NRED’s failure to comply with its statutory duties should not bar U.S. Bank from litigating its
claims against the HOA in this suit. U.S. Bank’s claims against the HOA arise from the same
transaction or occurrence as Plaintiff’s quiet title action — the HOA’s purported foreclosure of its
super-priority lien after that lien was extinguished by Bank of America’s super-priority-plus tender.
Judicial economy is furthered by allowing U.S. Bank to litigate its claims against the HOA in this
action, rather than forcing a separate action after NRED mediates the claims it was required to mediate
long ago. And U.S. Bank’s constructive exhaustion of any administrative remedies required by NRS
38.310 ensures these claims are justiciable and can be resolved in this action. The HOA’s motion to
dismiss based on U.S. Bank’s purported failure to follow NRS 38.310 should be denied.

V. CONCLUSION
For the foregoing reasons, the HOA’s Motion to Dismiss should be denied.

DATED this 27" day of November, 2017  AKERMAN LLP

/s/ Karen Whelan

DARREN T. BRENNER, ESQ., Nevada Bar No. 8386
REBEKKAH B. BODOFF, ESQ.

Nevada Bar No. 12703

KAREN A. WHELAN, ESQ., Nevada Bar No. 10466
1160 Town Center Drive, Suite 330

Las Vegas, Nevada 89144

Attorneys for U.S. Bank, N.A., solely as Successor
Trustee to Bank of America, N.A., successor by merger
to LaSalle Bank, N.A., as Trustee to the Holders of the
Zuni Mortgage Loan Trust 2006-OA1, Mortgage Loan
Pass-Through Certificates Series 2006-OA1

2 Notably, any failure to exhaust the administrative remedies prescribed by NRS 38.310 would not deprive this Court of
subject matter jurisdiction. See Allstate Ins. Co. v. Thorpe, 170 P.3d 989, 993 (Nev. 2007). Rather, any such failure would
render the matter nonjusticiable as unripe. 1d. (“While in the past we have held that the failure to exhaust administrative
remedies deprives the district court of subject-matter jurisdiction, more recently ... we noted that failure to exhaust all
available administrative remedies before proceeding in district court renders the matter unripe for district court review.”).
Even if U.S. Bank’s claims were not ripe when the claims were filed, they became ripe on November 4, 2017, when
NRED'’s sixty-day deadline expired, which was five days before the HOA filed the instant motion.
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CERTIFICATE OF SERVICE

| HEREBY CERTIFY that | am an employee of AKERMAN LLP, and that on this 18" day of
November, 2017, | caused to be served a true and correct copy of the foregoing U.S. BANK, N.A.,
AS TRUSTEE’S OPPOSITION TO COUNTRY GARDEN OWNERS ASSOCIATION’S
MOTION TO DISMISS, in the following manner:

(ELECTRONIC SERVICE) Pursuant to Administrative Order 14-2, the above-referenced
document was electronically filed on the date hereof and served through the Notice of Electronic Filing
automatically generated by the Court's facilities to those parties listed on the Court's Master Service

List as follows:

PENGILLY LAW FIRM
Elizabeth B Lowell elowell@pengillylawfirm.com
WRIGHT FINLAY & ZAK, LLP

Brandon Lopipero blopipero@wrightlegal.net
Dana J. Nitz dnitz@wrightlegal.net

LAw OFFICES OF MICHAEL F. BOHN, EsQ., LTD.
Eserve Contact office@bohnlawfirm.com
Michael F Bohn Esg. mbohn@bohnlawfirm.com

/s/ Carla Llarena
An employee of AKERMAN LLP
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BRIAN SANDOVAL

Govemor C.J. MANTHE

Director

ol SHARATH CHAN
STATE OF NEVADA DRA

Administrator
DEPARTMENT OF BUSINESS AND INDUSTRY CHARVEZ FOGER
REAL ESTATE D|V|S|ON Ombudsman

COMMON-INTEREST COMMUNITIES AND
CONDOMINIUM HOTELS PROGRAM

CICOmbudsman@red.nv.gov www.red.nv.gov
September 05, 2017
U.S. BANK, N.A.
C/O0 AKERMAN LLP
ATTN: REBEKKAH BODOFF

1160 TOWN CENTER DRIVE STE 330
LAS VEGAS, NV 89144

Alternative Dispute Resolution (ADR) Control #: 18-69

Claimant(s): U.S. BANK, N.A.

Respondent(s): COUNTRY GARDEN OWNERS' ASSOCIATION
Dear U.S. BANK, N.A.:

Your claim was received by the Nevada Real Estate Division (Division) and must be served upon respondent(s) immediately
upon receipt of this packet. Enclosed is:

e  Your filing receipt;
e Instructions on how, and who, can serve the claim against all listed respondents;
e Affidavit of Service form (copies are required to be submitted to the Division);
e 1 packet, in its entirety, that is required to be served against all listed respondents:
(If there are multiple listed respondents you will be responsible to make copies of these documents for each
party),
o Alternative Dispute Resolution Overview (Form # 523)
o ADR Response Form (Form # 521)
o A Processed copy of your ADR Form (Form #520)*
= This form is REQUIRED to be served.

Please be advised, if the Affidavit of Service for each Respondent is not submitted to the Division, the claim will not process
timely, which may result in delays in the claim moving forward. The completed form can be submitted via fax, email, mail
or hand delivery.

It is strongly recommended that the overview of the ADR Program is read in its entirety. With the exception of this cover
letter, filing receipt and Affidavit of Service form, ALL of the above documentation is required to be served to the
respondent(s). Response is required within thirty (30) days of being served, so please contact our office if you do not hear
back from the Respondent after 30 days from the date of service. Please contact the Division if you have any questions.

ADMINISTRATIVE ASSISTANT III
Enclosures

3300 West Sahara Avenue Ste 325 ° Las Vegas, Nevada 89§A 000539
Telephone (702) 486-4480 ° Facsimile (702) 486-4520 * Statewide Toll Free (877) 829-9907




License Fee Receipt Information | Page 1 of 1

Nevada Department of Business and Industry
Real Estate Division
Payment Receipt
Transaction Date : 09/01/2017 Cashier: RHONDA GALVIN
Receipt#: 448675
Receipt Identification : AKERMAN LLP

Money Tendered
Type Amount Reference Payer Name Payment Comment
Check  $50.00 26001006 - AKERMAN LLP CLAIM # 18-69 / U.S. BANK, N.A. AS TRUSTEE
Total :  $50.00
Distribution
. Business Paid Paid
License Use Amount Fee Desc Name From To BY

ADR

ADR.0000001 MSC  50.00 ADR CLAIM FEES - CLAIMANT FILING CLAIM RHONDA GALVIN
FEES

https://elicenseb.irondata.com/nvdbi/production/intranet/credFeeReceiptV1evwa€s)8';5ﬁIQIdnt=.i.’"’9/"1‘7’201*7”; o



BRIAN SANDOVAL
Governor

BRUCE H. BRESLOW
Director

SHARATH CHANDRA
Administrator

STATE OF NEVADA CHAVEZ FOGER
DEPARTMENT OF BUSINESS AND INDUSTRY Ombudsman
REAL ESTATE DIVISION

COMMON-INTEREST COMMUNITIES AND CONDOMINIUM HOTELS
CICOmbudsman@red.nv.gov www.red.nv.gov

SERVING THE CLAIM

*This notice and the enclosed “Payment Receipt” are for your records.

The items listed below are to be served upon the Respondent(s) within 45 days from the date the
claim has been processed into the Division’s database pursuant to NAC 38.350 (1):

The following items are required to be served pursuant to NRS 38.320:

An Affidavit of Service form - must be completed by the person who physically served the respondent,
notarized, and provided to the Division.

ADR Overview (#523)

A Response form (#521)

A Subsidy Application (#668)

A copy of the claim you submitted to the Division

If there are multiple respondents: Each respondent must be separately served with a complete set of

documents described above and a separate Affidavit of Service must be filed for each individual respondent.

Who may serve required documents? The sheriff of the county where the respondent resides or any citizen

of the United States over eighteen (18) years of age other than the claimant or the respondent may provide
service. A process server can also be used.

Pursuant to NAC 28.350(2)(a) — The Affidavit of Service MUST be

submitted to the Division within 10 days of being served.

How service must be made:

Service on a Nevada Corporation: Service shall be made upon the president or other corporate head,
secretary, cashier, managing agent or resident agent. However, if this is not possible, then upon the
Secretary of State in the manner described in Rule 4 of the Nevada Rules of Civil Procedure.

Service on a Non-Nevada Corporation: Service shall be made upon the agent designated for service
of process, in Nevada, or its managing agent, business agent, cashier, or secretary within this State.
However, if this is not possible, then upon the Secretary of State in the manner described in Rule 4 of the
Nevada Rules of Civil Procedure.

In all other cases (except service upon a person of unsound mind, or upon a city, town or
county): Service shall be made upon the respondent personally, or by leaving copies at his dwelling
house or usual place of abode with some person of suitable age and discretion then residing therein, or by
delivering a copy of the summons and complaint to an agent authorized by appointment or by law to

_receive service of process.

If all of the above are not possible because of the absence from the state or inability to
locate the respondent: An Affidavit of Due Diligence can be provided to the Division. If the
Division determines adequate efforts were made to serve the respondent(s), the Division
will provide a letter to the claimants acknowledging their unsuccessful efforts to
participate in the ADR program.

* “Service by Publication” is not a valid form of service S\0VHIREADR Program.




AFFIDAVIT OF SERVICE

STATE OF NEVADA )
) SS:
COUNTY OF )
(Name of person completing service) , being first

duly sworn, deposes and says: That at all times herein affiant was over 18 years of age, not a party

to or interested in the proceeding in which this affidavit is made. That affiant received:

D Alternative Dispute Resolution Program Overview (6 pages # 523),
|:| Respondent Answer Form (2 pages #521),

! D Mediation Subsidy Application (2 pages #664}), and

‘ I:] Copy of Claim # I

J
Required — Located on the enclosed Claim Form (#520)

on the day of ,20___, and served the same on the

day of , 20___, by delivering a copy to:

Provide the name and address claim was served to (if applicable, a physical description, if no name was obtained):

Signature of Person Completing Service

SUBSCRIBED and SWORN to before me,
a Notary Public on this day of
, 20

Notary Public Signature SEAL
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STATE OF NEVADA
DEPARTMENT OF BUSINESS AND INDUSTRY - REAL ESTATE DIVISION

OFFICE OF THE OMBUDSMAN FOR COMMON-INTEREST COMMUNITIES AND CONDOMINIUM HOTELS
3300 W. Sahara Ave., Suite 325, Las Vegas, Nevada 89102
(702) 486-4480 * Toll free: (877) 829-9907 * Fax: (702) 486-4520

E-mail: CICOmbudsman@red.nv.gov http://www.red.nv.gov

ALTERNATIVE DISPUTE RESOLUTION (ADR) PROCESS OVERVIEW
Please read the entire overview before submitting
Claim Form (#520) or Respondent Form (#521).

The ADR process is required under Nevada Revised Statutes (NRS) 38.300 to 38.360, before
parties may file a civil action in court. The ADR process is available to all unit owners even if they
have no intention of filing civil action in court. The regulations for NRS 38 are found in the Nevada
Administrative Code (NAC) 38. Parties with a dispute involving the governing documents of their
common-interest community must either participate in the Division’s referee program or mediation
prior to going to court. Aside from a $50 filing fee, the referee program is a free service offered by the
Division to the extent funding is available. Parties to a referee proceeding must agree to participate.

If the referee program is not agreed to by both parties, the dispute will be mediated. If the
dispute is not resolved by mediation, parties that initially participated in mediation may agree to have
the issue arbitrated or they may proceed to civil court. Arbitration may be binding or non-binding. If
the referee program is utilized, the referee will issue a decision. The referee’s decision is enforceable if
the decision is confirmed by a court.

Please be advisevd,l pursuant to Nevada Administrative Code (NAC) 116.630, by filing an ADR claim,
the Division will not move forward with investigating an intervention affidavit filed based on the same
or similar issues,

MATTERS SUBJECT TO ADR

NRS 38.310 provides that the following matters must go through the ADR process:

o The interpretation, application or enforcement of any covenants, conditions or
restrictions (CC&R’s) or any other governing documents applicable to residential

property; or

e The procedure used for increasing, decreasing or imposing additional
assessments upon residential property.

Claims for injunctive relief where there is an immediate threat of irreparable harm and actions
relating to the title of residential property are not required to participate in the ADR process and can
proceed directly to court. ADR does not apply to civil disputes between owners, or between owners
and their association that do not involve the governing documents or the process used to set the
amount of the periodic assessments paid by unit’s owners. For example, if an owner cuts down a
neighbor’s tree, the dispute does not involve the governing documents or assessment issues and is,
therefore, not subject to ADR.

If a civil action is filed between a homeowner and an association concerning governing
documents or an assessment dispute before the ADR process has been completed, the court may
dismiss that case without takmg any action. Any applicable statute of limitations that has not expired
before filing an ADR claim is suspended until the conclusion of the ADR process.
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compromise to the dispute. The mediator will not share that information with the
opposing party. Any documents provided to the mediator are confidential and need
not be provided to the Division. Supporting documentation should not be provided
with the Claim Form (#520) or the Respondent Form (#521).

o If the parties agree to a resolution of the claim, a document detailing the resolution
will be drafted by the mediator and signed by both parties before leaving the office.
The settlement agreement is binding on the parties and can be enforced in court.

o If the parties do not agree to a resolution of the claim, either party may file a claim in
the appropriate court stating that they have complied with the requirements of NRS
38.300, et seq. If the parties so desire, they may participate in arbitration or the
referee program through the Division after an unsuccessful mediation.

MEDIATION SUBSIDY (NAC 116.520): Mediators may charge up to $167.00
per hour, up to $500.00 per claim. The Mediation may be subsidized up to
$250.00 per party, not to exceed $500 per mediation. The parties must submit a
Subsidy Application for Mediation (#668) at the time of filing a Claim Form
(#520) or a Response Form (#521) with the Division. Unit owners may receive a
subsidy once durlng each fiscal year of the State for each unit owned. An
association may receive one subsidy each fiscal year against the same unit owner
for each unit owned by that unit owner. Associations must be in good standing with
the Secretary of State and the Office of the Ombudsman. The claimant requesting
subsidy must file the claim for mediation within 1 year of discovery of the alleged
violation. The State’s fiscal year is from July 1 through June 30. If you have
questions about your eligibility, please contact the ADR Facilitator.

e Arbitration — After partlclpatmg in mediation or the referee program, the parties
may elect to have the claim arbitrated. Arbitrator fees are limited to $300 per hour;
however, there is no time limit or maximum allowable billing for arbitration. Both
parties must agree to arbitrate. Arbitration may be binding or non-binding.

FEES DUE TO THE MEDIATOR / ARBITRATOR

e Mediators may charge up to $167 per hour, not to exceed $500 for three-hour mediation.
“ The parties to the mediation may agree to extend the mediation at a cost of $200 for each
hour. Mediators may require a deposit from both parties before proceedings begin. Each
side pays half of the total amount. Mediators will refund, within 30 days, any amount that
exceeds the allowable rate. Any outstanding amount due to the mediator must be paid
within 10 days from the date of the mediation.

e Arbitrators may not bill more than $3oo per hour; however, there is no max1mum number
of allowable hours. Arbitrators may require a deposit from both parties.

SUBMITTING A CLLAIM FOR MEDIATION OR REFEREE PROGRAM

e Fill out Claim Form (#520) completely. This form is located on our website at
www.red.nv.gov. The person making the claim is the “Claimant.” If there is
more than one Claimant, the additional Claimants must be listed on the Additional
Claimant Form (#520A). The person or entity with whom you have a dispute is the
“Respondent.” If there are additional Respondents, list them on the Additional
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If there are multiple respondents, each respondent must be separately served with the set of
documents described above and a separate Affidavit of Service must be filed for each individual
respondent.

Who may serve required documents? The sheriff of the county where the respondent
resides or any citizen of the United States over eighteen (18) years of age other than the
claimant or the respondent may provide service. A process server can also be used.

How service must be made:

e Service on a Nevada Corporation: Service shall be made upon the president or other
corporate head, secretary, cashier, managing agent or resident agent. However, if this is not
possible, then upon the Secretary of State in the manner described in Rule 4 of the Nevada
Rules of Civil Procedure.

e Service on a Non-Nevada Corporation: Service shall be made upon the agent designated
for service of process, in Nevada, or its managing agent, business agent, cashier, or secretary
within this State. However, if this is not possible, then upon the Secretary of State in the
manner described in Rule 4 of the Nevada Rules of Civil Procedure.

o In all other cases (except service upon a person of unsound mind, or upon a city,
town or county): Service shall be made upon the respondent personally, or by leaving copies
at his dwelling house or usual place of abode with some person of suitable age and discretion
then residing therein, or by delivering a copy of the summons and complaint to an agent
authorized by appointment or by law to receive service of process.

e If all of the above are not possible because of the absence from the state or

inability to locate the respondent: An Affidavit of Due Diligence can be provided
to the Division. If the Division determines adequate efforts were made to serve
the respondent(s), the Division will provide a letter to the claimants
acknowledging their unsuccessful efforts to participate in the ADR program.

COMPLETION OF THE PROCESS

The Division will issue written notification certifying that the claim has been submitted to a

referee, mediator, or arbitrator within 30 days after receiving a copy of:

(a) A statement from the mediator that the mediation was unsuccessful;
(b) The decision from the referee or;
(c) The decision from the arbitrator.

ENFORCEMENT OF MEDIATION AGREEMENT,
REFEREE DECISION OR ARBITRATION AWARD

e Referee Decision: After receiving the decision of the Referee, the parties have 60 days to
commence a civil action with the appropriate court. If neither party commences a civil
action, the referee’s decision can be confirmed by a court at the request of any party within
1 year of the decision. Confirmation of the decision makes it an order of the court and a
judgment binding on the parties. A decision of the referee is non-binding on the parties
until it is confirmed by a court.
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STATE OF NEVADA
DEPARTMENT OF BUSINESS AND INDUSTRY - REAL ESTATE DIVISION

OFFICE OF THE OMBUDSMAN FOR COMMON-INTEREST COMMUNITIES AND CONDOMINIUM HOTELS
3300 W. Sahara Ave., Suite 325, Las Vegas, Nevada 89102 :
(702) 486-4480 * Toll free: (877) 829-9907 * Fax: (702) 486-4520
E-mail: CICOmbudsman@red.nv.gov http:/fwww.red.nv.gov

ALTERNATIVE DISPUTE RESOLUTION (ADR)
RESPONDENT FORM
Please review the ADR Overview, Form #523, prior to completing this form.
NOTE: Referee and arbitration decisions are public records and will be published on the Division’s website. Parties that participated in

a referee hearing or arbitration resulting in a decision can request, in writing, to the Division to have their identifying information
(name, address, phone number) redacted from the decision that is published.

Date:

Signature of Respondent (or attorney)

Claim #:

Located on the bottom of the Claim Form

Respondent:

If individual, provide full name. If an Association, provide COMPLETE Association name as it appears on Secretary of State’s website. (http://nvsos.gov/sosentitysearch/)

* Please list only one party; attach Additional Claimant Form (#520B) if there is more than one Respondent

If Respondent is represented by an attorney:

Please provide the name of the Law Firm and the name of the attorney

Contact Address:

Street City State Zip Code

Contact Phone: Fax: E-Mail:

PLEASE SELECT YOUR METHOD OF RESOLUTION:

. lvEDpIATION

_____ |REFEREE PROGRAM *

* Please Note - If Claimant has elected to participate in the Referee Program, you must also agreé;;otherwise the claim will
be submitted to Mediation.

I have read and agree to the policies stated in the ADR Overview (Form #523).

(Initial)

I mailed a copy of this Respondent Form and any supporting documents to the Claimant at the
address on the Claim Form.

¢ Date packet was mailed:

I agree to use the mediator/referee identified by the Claimant on page 3 of the Claim Form

e Mediator/ Referee listed on Claim form :

I disagree with the mediator/referee identified by the Claimant on page 3, therefore I agree to
have the Division assign the mediator/referee at random.

For office use only:

Receipt number: Claim number: Date received:

AA000546
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STATE OF NEVADA
DEPARTMENT OF BUSINESS AND INDUSTRY
REAL ESTATE DIVISION
COMMON-INTEREST COMMUNITIES AND CONDOMINIUM HOTELS PROGRAM

3300 W. Sahara Ave., Suite 350, Las Vegas, Nevada 89102
(702) 486-4480 * Toll free: (877) 829-9907
E-mail: CICOmbudsman@red.nv.gov http://red.nv.gov

ALTERNATIVE DISPUTE RESOLUTION (ADR)
SUBSIDY APPLICATION FOR MEDIATION

IMPORTANT: Subsidization of any Mediator fees is limited to actual Mediator fees only and may not exceed $250.00 per side not to
exceed $500 per Mediation, to the extent that funds are available. Specific costs not subsidized include, but are not limited to, the
$50 filing fee required to accompany any claim or response and any attorney fees incurred by the parties,

Date form is completed: Claim #:

(Claimant: this number will be provided upon filing the claim with the Division)
This form is being completed on behalf of: ........ccoevviniinicncns D Claimant [T]Respondent
Is the above indicated PATLY: ..oovcvvvvivieriiireiererensreeennr oo [} Unit Owner [|Homeowners Association

Subsidy is based on to the unit address the claim is filed in reference to
For subsidy to be approved, for either party, the primary unit address involved in this claim is required:

Unit Owners Name:

Unit Address:

Street City State Zip Code

*If the Respondent is completing this form, please list the primary unit address involved in this claim
Mailing address for the party applying for Subsidy:

Name:

If party is represented by an attorney:

Please provide the name of the Law Firm and the name of the attorney

Contact Address:

Street : o City State Zip Code

Contact Phone: Fax: E-Mail:

Claimant’s acknowledgments:

Initial here confirming your claim was filed within one year of discovery. *
(Initial) * In order for subsidy to be approved, the claim form must be filed within 1 year from the date of discovery of the
issues(s) listed on claim form.

Claimant’s & Respondent’s acknowledgments:

If subsidy is denied, T acknowledge I will be responsible for the cost of the Mediation.

(Initial)

I acknowledge that the Subsidy Application will ONLY be accepted, and reviewed, prior to the claim being

(Initial) assigned to a Mediator/Referee.

DYes DNO Have you received a subsidy during the State’s current fiscal year? (The State’s fiscal year is July 1 — June 30)

If yes, indicate: Claim #: Claimant Name: Unit Address:

Association’s acknowledgments:

DYes EINO Is the association is “Good Standing” with both the Office of the Ombudsman and Secretary of the State?

If the Association is “Not in Good Standing” with either the Secretary of State and/or the Ombudsman Office,
(Initial) I acknowledge subsidy will be denied.

FOR OFFICIAL USE ONLY - MEDIATOR

~ Date claim assigned fo mediator: - Date form received by the Division

Date of Mediation_ - i Date form completed and submitted to Ombudsman’s office
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BRIAN SANDOVAL
Governor

BRUCE H. BRESLOW
Director

SHARATH CHANDRA
Administrator

STATE OF NEVADA CHARVEZ FOGER
DEPARTMENT OF BUSINESS AND INDUSTRY
REAL ESTATE DIVISION

COMMON-INTEREST COMMUNITIES AND CONDOMINIUM HOTELS
CICOmbudsman@red.nv.gov www.red.nv.gov

NOTIFICATION TO RESPONDENT

To whom it may concern:

Due to internal processes, the date a claim is input into our
database is the actual filing date. This process is being used due

to an increased amount of claims filed with this program.

Please use the “ENT’D” or “ENTERED” date stamp, located below
the “RECEIVED” date stamp, to begin the 45 day the claim is to
be served upon the respondent pursuant to Nevada
Administrative Code (NAC) 38.350.1. Should you have any
questions or concerns, please feel free to contact the Division

and request to speak to the ADR Facilitator.

AA000548
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STATE OF NEVADA
DEPARTMENT OF BUSINESS AND INDUSTRY - REAL ESTATE DIVISION
OFFICE OF THE OMBUDSMAN FOR COMMON-INTEREST COMMUNITIES AND CONDOMINIUM HOTELS
2501 East Sahara Avenue, Suite 202 * Las Vegas, NV 89104-4137
(702) 486-4480 * Toll free: (877) 829-9907 * Fax: (702) 486-4520
E-mall: CICOmbudsman@red.nv.gov http://www.rednv.goy,

ALTERNATIVE DISPUTE RESOLUTION (ADR)
CLAIM FORM

Please review the ADR Overview, Form #523, prior to completing this form.

NOTE: Referee and arbitration decisions are public records and will be published on the Division’s website. Parties that participated in
a referee hearing or arbitration resulting in a decision can request, in writing, to the Division to have their identifying information
(name, address, phone number) redacted from the decision that is published,

Date: ?/Z///’?

Claimant*: U.S. Bank, N.A,, as Trustee
*1f individual, provide full name, If an Association, provide COMPLETE Association name as it appears on Secretary of State's website. (http://nvsos.nov/sosentityseareh/)

*Please list only one party; attach Additional Claimant Form (#520A) if there is more than one Claimant,

- Signature of Claimant (or attorney)

. . Rebekkah Bodoff, Al LLP
If Claimant is represented by an attorney: _ odoff, Akerman

Please provide the name of the Law Firm and the name of the attorney

Contact Address: 1160 Town Center Drive, Suite 330, Las Vegas, Nevada 89144

Street City State Zip Code

(702) 634-5000 Fax: (702) 380-8572 E-Mail: rebekkah.bodoff@akerman.com

Contact Phone:

Respon dent*: Country Gardens Owners Assoclation

*If individual, provide full name, If an Association, provide COMPLETE Association name as it appears on Secretary of State’s website, (http://nvsos.gov/sosentitysearch/)

* Please list only one party:; attach Additional Claimant Form (#520B) if there is more than one Respondent

C/O Jerry Marks, MP Association Management, 6029 South Fort Apache #130, Las Vegas, Nevada 89148

Contact Address:

Street City State Zip Code

Contact Phone: Fax: E-Mail:

PLEASE SELECT YOUR METHOD OF RESOLUTION:
¥ |MEDIATION

REFEREE PROGRAM*

* Claims involving multiple parties may be excluded from the Referee Program,

**If Referee Program is selected, Respondent must agree, otherwise this will be treated as a Mediation claim,

Ve
/ é ~~ Thave read and agree to the policies stated in the ADR Overview (Form #523).
(Tnltint

If the Referee Program is selected by both parties, the cost of the Referee will be fully subsidized
(nitind fnpplicablc) by the Division as long as funds are available,

For office use only:

kfiﬁ Claimnumbej 8 - - 6 9 Date rgﬁg"]"d&[vgu AUG 3 1 ZDW

Ty &

Receipt number; . |

20

. ENTERED sepgqapp
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PROVIDEFE A BRIEF STATEMENT PERTAINING TO THE NATURE OF THE DISPUTE
» Ifthis claim is being filed based on a referral from the Intervention process, please file your complaint as a new
complaint. Do not refer to your original complaint, and all documents will need to be resubmitted,

» “SEE ATTACHMENT” IS NOT ACCEPTABLE. Your explanation must start on this page, You may attach
additional pages, if more space is needed.

This dispute arises from an HOA super-priority lien foreclosure. [n a related proceeding pending in the Clark County District Court,
U.S. Bank is involved In litigation regarding whether the HOA's purported super-priority foreclosure extinguished its Deed of Trust.
To the extent the Deed of Trust Is held to be extinguished, U.S. Bank seeks monetary damages from the HOA based on its
unjustified rejection of Bank of America's pre-foreclosure tender of an amount much greater than the super-priority amount of its lien.

The property at issue is 5316 Clover Blossom Court, North Las Vegas, Nevada 89031 (APN 124-31-220-092),

IDENTIFY THE SECTION OF GOVERNING DOCUMENTS PERTAINING TQO DISPUTE:

The following provisions of Country Garden Owners Association's Covenants, Conditions, and Restrictions pertaining to this dispute
Include, but are not limited to, the following: (1) Section 1.16 Eligible Security Holder; (2) Section 1.22 Mortgage; (3) Section 1.23
Mortgagee; (4) Section 1.34 Security Interest; (5) Section 4.1 Creation of Lien; (6) Section 4.9 Effect of Non-Payment; (7) Section
4,10 Notice to LienHolders; (8) Section 4,11 Lien/Security Interest; (9) Section 4.12 Super Priority; (10) Section 4.13 Subordination of
Lien; (11) Section 4.14 Estoppel Certificate; (12) Section 8.16 Security Interest Liens; (13) Section 9.1 Rights of Eligible Security
Interest; and (14) Section 9.2 Notice of Eligible Security Interest.

With respect to the provisions outlined above governing "assessments," U.S. Bank maintains its position that the super-priority
amount of the HOA's lien can be determined solely by reference to NRS 116.3118,

In order for the claim to be considered filed, the following must be submitted, if applicable,

Please indicate by initial that the following steps have been completed:

Formes:
One (1) Original Claim Form, # 520
Two (2) copies of the Claim Form and supporting documents

(Inital)

*  Supporting documents may be provided directly to the mediator or referee once assigned
and need not be provided with this Claim Form., Should you chose to submit your

documents; you must supply one (1) original set of two (2) copies.

Filing Fee of $50.00 payable to “NRED” in the form of (This fee is nonrefundable):
* Money (exact change; Please do not mail cash)

/
%1\\/ * Money Order

Check

(Iiyitinl)

,( | / Mnowledge that the Subsidy Application will ONLY be accepted, and reviewed,

prior to the claim being assigned to a Mediator/Referee,

ADR Subsidy Application for Mediation (Form #668):
Subsidy s awarded based on:

*  For a Unit Owner:
e Once during each fiscal year of the State for each unit owned

*  For an Association
e Once during each fiscal year of the State against the same unit owner for each unit

owned

» In “Good Standing” with Secretary of State & Office of the Ombudsman Office

P Should you be awarded subsidy, the Division will notify you via your opening letter.
vd
I acknowledge that the Claimant will NOT be applying for Subsidy for this claim,

Initinl if ppplicabld)

Revised 7/6/16 Page 2 of 3 520
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The following is a listing of the mediators and referees for the Alternative Dispute Resolution program, Before
making your selection, resumes of the mediators and referees and their location availability can be viewed on
the Division’s website at http://rednv.gov/Content/CIC/ADR /Panel/ '

o If the parties do not agree on the selection of mediator or referee, the Division will assign a
mediator/referee at random,

o Please indicate the Mediator/Referee by initialing next to the party selected.,

SOUTHERN NEVADA
MEDIATOR LISTING REFEREE LISTING
Angela Dows, Esq. Angela Dows, Esq,
Barbara Fenster Christopher R, McCullough, Esq.
Cortney Young Donald E., Lowrey, J.D, LL.M,

Christopher R, McCullough, Esq.
Dee Newell, JD

Donald E, Lowrey, J,D, LL.M,
Hank Melton

Ileana Drobkin

Ira David, Esq.

: Janet Trost, Esq

Michael G, Chapman, Esq.

Paul H, Lamboley, Esq.

Ira David, Esq.

Janet Trost, Esq

Kurt Bonds, Esq,

Paul H. Lamboley, Esq.

A
T

|

NORTHERN NEVADA

MEDIATOR LISTING REFEREE LISTING
Angela Dows, Esq. Angela Dows, Esq.
Kurt Bonds, Esq.
Michael Matuska, Esq.
Paul H, Lamboley, Esq.

Cortney Young

Michael G, Chapman, Esq.
Michael Matuskar BT /4 |
Paul H, Lamboley, Esq,

1
]

Once the claim has been received and processed by the Division, an opening packet will be mailed out to the -
address provided on page 1 of this form, This packet will include instructions on the next step in this process.

Submit the required forms and documents to:
Nevada Real Estate Division
ADR Facilitator

2501 E Sahara Ave., Ste, 205
Las Vegas, NV 89104-4137

Revised 7/6/16 Page 3 of 3 520
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Assembly Bil 182 requjres thed any ¢ivil otion based on @ olaivy relating o the
bylaws, rules, or procadures. Jor ohanging ssaesiments Ih @ common-nterest
compunity must be aubmlited fo mediation or arbitretion before the aston. ls filed
with # court: The prooedure: for submitting @ oleim to arbltration or mediation I8
ostablishad by this wisasurs,

Htha parties go.not Afrea Yo medlation,. the olalm mis be submitted tean srhitrator,
and the parties may choose binding o nofibinding arbitration eenductdd puyrsuaat 1o
the proceduras in exlsting 1aw, Following the conslusion of the arbitration, if & party
fllos tha mstlon In court end {alls to abtain & more favorabls Judgrient. the party must
pay all costs and reasonable attorney’s foes insurred by the opposing party alterthe:
action way filad, .

The. measure. ragulres the Real Betaty Divislon of the Departrant of Busingag and
Industry to malntafi & fist of gualified medintors and arbltrators. and provide to the
parties, upan. requesy, the taes pharpsd by thase ingividuals.

Finally, A8, 162 authorizes = deolstant 10 fornish a bond In lsu of placing certaln

deposits mads I connection with the putshase or resstvation of a unlt under the:
Unltarm Somman-intsest Qwnarsip Act, .

This messure fs offéative on January 1, 1896,

4
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AL G X T LA K D

. s _ AuB. 152
ASSEMILY ILL NO. 152 ASSEMDLYMI SCHNEINER, CARPENTER, BUCKLEY,
STREL, SANPOVAL; BEMNETT, MOVAGHAN, OHRENSCHALL, SEGERBLOM,
&pirLer, Hytexe, GIUNCHIGLIAR, STROTH, DB BracA, BRNAUT, ANDER-
SON, DINi, MANENDO, HETTRICK, COLDWATER,. HARRINOTON, FREEMAN,
BATIEN, PBIINS AND BACHR :
FusruaARY 1, 1995

e asainduiad

Referied to Commiftes on Tuditiiry

SUMMAP;YwRu;;éx[ws stblivatlion of cecidn claims welatieg to residential prapery.
(BDR 3-1442) ’
TISCAY, NOTHE: Fifeet-bn Loeii! deamme,n_(,:, Mo, .
Rifee!:on the State or on Judustilel Tnpurange: Yok,
S

ENPLANATION= Mot [k fulles G psey sty 1§ briekedt T 11 masestif to b qnditeds

AN ATT-wiating o biteatiops equiring tho ashittition of e¢rtali elalmy relaing fo Tesidenthit
prapesty; sad ;upyivjlng utlisr mattery propacly tliing theezto,

f£418 FROPLE OR 'THIL.STATE OF NEVADA, REPRESENTED N SENATE
AND ASSEMBLY; DO BNATT AS FQLLOWS: .

Section 3, Chapter 38 of NES Is hexthy spended by adding thezeto e
spravisions: set forth ay sections 2 10, 10, inclusive, of this gt
" Gep, 2. Ab used in sections 240 10, Ticlusive, of this-act, unless the. context
ptherwise ragquirest: . o

4, “Civll agilon® doesiot Include an actlon in egtdty for infunctive rellef

g,m‘(}mwlviou” wigdris the ronl extabe divisior of the depariment of bushus
and Ihdistry, y o

3, *"Restdenitil property” includes, but i not Biiited to, veal estate within.
o planyed conitayly subject lo- the: pravisions, of chapter 116 of NRS: The
termt does ot include commerctal property i 1. portion thereof containg
property which Is nsed for vésidential preposes. '

sor 5. 1. No aivill astion. based wpon o slaim: refating t:

{a) The interpretation, application of enforcement of any covenants, condi-
flans or restriciions applicabla To rasidential propery; o
(b} Ari dncrease or mpasition of additional dssessmznls upon rasidenitial

property, ' ren g ' . .
Yy be comsnencad i district colirt yiilgss the aclion has been sebnilied fo

aphitraion pursuant 16 the provistons of sestions 3 g0 10, Inchisive, of this

gel, . )
5. A distlch court shall dismiss any. eivil actfon whicls is corvtenced bt

viglation of the provisions of subsestion L
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B
; Seo. 4. L -A peryon may submilf o slaim. desoribed in seatfon 3 of this act
3 for arbitration by filing o petitton: with the division, The petitlon mugl be:
exeewted Ty the porson subltlng the pelition and st inelude:
" (a){ 7}7:63 complate names; addresses and telephone nuubers wf allpariius. to
the eluim; ’
(b) A specific statéont of the nature of the oldim; {
(c) A-statement.of whether Ihie persoit wishes to fidve the clofm submitied o ™
u medintor wid whetlier he agrees fo binding arbitration; and
() Such other information os the division may require,
2. The peiition piist be acconpanied by a fée of $300:

h{

2

3

4

3

6

7

8

0
1
11 3, Upon the fillng of dhe putilon, the petlilotier shall serve @ copy of the
12 pesitlon tn the mamer prescribed i Rule 4 of ihe Nevada Rules of Gl
13 . Procedure for the service of a sununons and complaint, The copy so served
14 must nclade: , .
15 (a) A statemeny expladning the procedures Jor arbitration et for in setr
16 tions & o 10, inelusive, of this acty and
17 (b)A document which allows the persun upon whont the cogy Is served Jo.
18 iidicate whethr mediution iy reguesied and whether lie ugrecs 16 binding.
19 arbitration, ] ]
20 4. Upon baing served pursudant to subsectlon, 3, fhe porson upon whom @
1 copy of the patition was sérved mag, within. 30 days after fhe date of servlee,
92" file a written apswer vitl the division. The-answer must inelude o complesed
22, ‘document specified it paragraph {b) of subsgction 3, and mst-dochude o feu of
-+ ¢
2%
26
27
28
29
30
3

00,

See, §, 1 Jall parties named in a pelition filed pursugut. Io secrion 4 of (
this act. reguest medintion, the Aiviston shell appoint a moidlator. The medias
tor-must be appolated from a punel- of ‘medintors maiained by a neighbor-
hood fustice cenveror & sinilar panclof medintors used 1o provide mediarors

 for-a districl-court; if soh.a ceiiter op punel & avatlable. Upan gppolriinent,
e mediator shell set a ting and place. for mediation of-fhe clatm. If 45,8
1 resuli Of the medighion the parties Feach anagroement, the medider shall file

% written memorandins theveof, executed By all porties, with the division.

38 2. If all'parties do-not reguest medlation, o if an aisywer to the petition s

34 not fled-witlin the: eflod specified the division shall selget the noies of five

35 qrbftrators from o list matntained for that purpose by the diviston. and noiify-

36 cachparty of the manies selecred. To Jacilitate the se‘!ectimg[ an wybitrator by

41 eash.party, the divislon shall inelizde fu the notise « belef statdmint of the

38 bickground und qualifications of each arbitrator selected, Upon recelpl of the

40 it of seléoted arblivators, sach parly may strila-the nangs of nol wore than

40 two peraong on e list. The list st he retirned 1o the division, within the

41 periad specified by e division, Upon recelpt.of each list from e parties, the

42 division shall sele! arbitrator from he remaining names,.” ,

43 3. The division shall astablish and malntain #pavel of wrbitralors which

44 pomsisty of the following pérsonss ) {

45 (o) Ona oF more. persons with experiencé in. the manggenent of an *

46  assoclation ' ' oo

47 {b) One or more Gitorieys licensed (o pracrice law i this siote with

AR eperlenve. in the laws dpplicablz fo.an agsogiation.

3
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Y W

3 of this get { (¢} One or more geniified public accourtants will experiesice fi the mas

tlor ol be 2 ggerment or fnanclng of an assoclatlon, b '
n 3 (d) One o inore personsvho are developers or vepresentafivas of develope
all partles-to A ers and who have experience fin the gpevation or development of i
3} 5 asspclation,
€ g{ § (o) One ormore persons who are or were wiganbers of ey associntion or the
vsubmitted {0 7 poveming body of ap assgelation.
§ 4. Avused in this sedtion, “assaciation ™ has the meaning aseribed fo it b

) 9 NRS 116110315,

, , , 10 Bee. 6, 4, Upon selegting an arbibrator pursuant (o section 5 of this acy,
1 qopy. of the .11 the division shall forward the pelitien and: qnswe Yo the arbitraior. The
wles of Civil 12 .arbitrator shall, within 20 days after the yeceipt of the paltion and answer;,
iy S0 served 13 scheduls o preaeblfrarion. onfirence and natify each party of the date and

. 14 time theren), . o :

ferth fn.sec 15 4 Atthe eeniference, the arblirater shall: .
16 {n) Kstalilishprocedures to be Jollewed by fhe parties during the course of
> sserved (g 17 arbitration, inglading, b vor Iitited 10, relgs relating lo the: admission. of
% 1o binding 18 evidened, discovery, daies for the comp,ie‘tion. of ingpeations, Ivestigations
; 19 and hegrings angdperiods during whih any alléged defect wmay-be cureds and

ipon whom & , 20 {b) Discuss mediatlon nson alterpative fo arbirafion,
te of service, a1 See, . L. Ifi after participating in. a pregrbiteation conferance conducled.

u completed 99, pursuant lo sectlon of this noty the parties request wediution, the arbitrator:
nhideu fee-af 2% shall zefor the mutier fo e, division. for the appointment of a mediator

. 24. purswant fo.subsection I of section 5-of this act. '
) seettn o of. ( 3 35 2 Jf the panies do not reguest wmediation: or If mediation is unsuccessfub,
VI diae : the arbirator shafl, after conducring e prearbleration conference, sexn. ihne

7
n2
L=2¥

1 g nghbor : 27 and plage for a hogring apd couse wotfication o the: parties to by gerved
‘dg medigtons 98, persorially or-by registered oF certified mail. The notice must be served ot
appoinipent, 99 less than 5 days before. the haaring. The urbititor iy dfourn the. hearlng
latm, f 45 4 30 from vime to Hme a¥ necessary al pidsh NPOR request of g party aid for good
ator hull file. 31 caige shown, posipons oF continue the hiearing 10 « fime determined by the
7 divislon. 33 arbltracor. The drbitrator may ey evidence and make a final deternination
Jre-pthion i 33 bused upon the evidence produced nowithstanding the futlure of » party to
_names of five 34 appear sfier proper nolificadon of the hearing. A disivict cour! mng; tirt
on: and hotify . 35 application of & party diract the arbiivator to proceed promptly with tig
arbltrargr-dy .36 hearing and determinailon of the: molver, ‘

ameitt of the 41 3. The partissare endigfed 20 e hoard, 1o prégent evidence material fo the
receipl of-the A8 mattar and 10 Cross-exaniiie Wimesses uppedring ai The hearing, _
ol more than 59 4. Either pary may, upon payrieit vf the oppropriate fées; request the
o1y within the : 40 presgnce of & court reparier (0 vecord the hearing, '

e parsies, the 41 Buey 8, An arbilrator mny: )

) 4% (a) losne subperias for the atiendance of wilneses and for the produciton of
trators which | 43 hogks: yecords, doquments wnd otfier evidenge; and.
} { 44 (by Administer ouths. ) .

ment -of an ' A5 A subpena lssugd pursiant yo this seetion must be served- and, upor applica

_ a6 ton:te the raurd by @:party-or e arbitratat, gnforend in ihe mainer provided
fs state. with 47 by law for the vervice. and gnforeemant of subpenas in a civil actiont,

&
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i)

o by

2. On application ofa émr.ry and for use. ey evidenc, the arblirator-may.
authorize a deposition 1o be takei, 1 the manser and ypgn the terms desiy-
waed by tfie arbitraior, of & witness wio cannof be-subpenaed or s unalile to
attend the barbig. ‘

3. All provisions of law compelling. o person wder subpena:jo testify-are
applicable, . . ‘

4, Feesond niileage for attendance a8 ¢ wilness Hiust be the same a5 for d

- yeimess-in- vivil actions in the distelct vourt.

B
Secs 9, 1, The arbitrgtor shall, within 10 days after condugting the henr-
ing, pyﬁpam a final written decisian. The declsion ntust include findings of
Jact and, ifappropriate, donclusions of law, The decision. must-ba provided by
certified mail to each party ahd 10 the divisien. ‘
2, ‘Plpon recelpt of o fnal deslsion plirsugnt 1 subseetlon 1, a.parly mag,

within 30-days, appeal the decision to ths distiict court by whose district the

" decision was wade.

3. Ly conducting an appeal pursuant to thls section the distrivs couri-shall
confiite dis veview o the resord subngited on appedl and shglt ney substinite
s Judgmient for that of the erbitrator 47 1o the weight of evidence oh «
questn of fact, _ )

"4, The: cowrt may remand or dffent the final declsion or set It aside in
wihole ov-in par if e substaptial rights of either party have becy prefudicsd

© badause the final decision of the. arbirator s}

{a) Jiv violation of eonstintional i smmt_o?' provislons;
{b) v exess of the Staniory. authorily of thr arblireior]

(&2 Made upon unfawiul provedure;

{d) Affectedl by otfter errar of law;

(¢) Clearly erroneous In view of ihe yellable, probative and substantial

- evidarive on the whole record; or

() Arblirary or cupicious or charactertzed by ubuse of discretion.

5. Jf no appeal Is made pursuant fo ihis: séesion withln the preséribed
perind, the deciston of the arbitratoy besomes finnd, Ugdn application theres
Jor by a party,. the district canrt SHall enter-a fudgment or deirde in coforin-

“Hy- with -the dégision: of the arbitrator. The Judgment or decrée mby be

eitforced as: any other Judgmennt or decregy

8o, 10, 1. The divislon shall administer she. provisions of sestions 2 fo
10, Tuclosive, of this act-and may adopt sueh regulttions #s are ReERsiary fa
carry aut thess provisions. '

3, Exegpt as otheriwive provided iy subsection 3, ull Jues vollested by the

division prirsuant to the provisions of dections 2 1o 10, invlusive, of this act
st ba avcounted: for-ssparately and may. only be used by the division (o
administer die provisions of veetions 2'to 10, inlusive of this uet, )

3. The dividion shall; s

() Upon the conclision of arbitration aind the fling of 4 deglsion by ua
wrbifratar appointed parsiant to tha provisions, pf Sections 2 t0:10; Inelugive,
of this aet, pay to fhe arbifrator the-sum af $300.. .

{b) Pay fo any neighborhood justice cenier or -panil gf nigdialors which i
used b]): gl; ¢ division lo appoint-d mediator pirsusit fa section 3 of this aet the
sumt of &
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e 1 See, 11, DIRS 38.250 is herehy smended ig read as follows:

ile';t ’ 2 38,250 1. FN!) Except ag otherwise providded in seetlon 3 of this acy, all
hie . 3 civil actians flad i district court for demages, if the eaise of actlon wrlses in
o 4 (e State of Nevada-and the smount-in lssue does nit exceed $25,000 must be
foare g . "5 submitted 16 nopbinding srbltration i aceordanice with the provisions of NRS
RO € o mass s ma gk, o

- for a 7 7 2. A civil sctlon Jor dumages Aled I justice’s court muy be submitted 1
8 asbitration 3 the pertles ngreg, omlly or in seritlog, tothe yubraissien. -
heap-
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, MINUTES OF THE
ASSEVIBLY GOMMITTER ON JUDICIARY

Sixty-slghth Besalon
Fabruary 14, 1988

Tha Committes on Judiclaty was palled to ardar pt 1:06 pam, on Tuasciay,
Fehruary 14, 1998, Chalymian Sendovs! presiding in Foonv 4401 of the Grant
Sawysr State Bullding, Navada, Legislasurs, Las Vegra, Neovada, ExhialtA ls the

Kgenda, Fxbibit B 15 the Atientlanoa Rostet:

Mt. Beenle Anderson, Chaliian
Nis. Barbrra B, Bucklay, Vice Chalvman
Mir. Biton Sendoval, Vice Chaliman
My, Thomas Battan

Mit.. Johin C, Garpantsr’

M. Bavid Boldwatsr

i, Mark. Manahde

Mrg.. Jan Monaghan

Ms. Ganle Ohretschall

M. Kighard Perting ]

M, Michast A, (Mike) Sohneider
Mirs, Dighna Steal

M. Jeannlme Strothy

Mr. Devid &, Humke, Ghalrman

Assamplyman Bouglas Bache
Dsnnls Nellander, Resoarch Anafyst

patty Hicks, Committes Sedretary
Barbara Moss, Cormittee Secvatary

{axgozed)
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Assembly Gompaittes on Judiejary
Fabruary 14, 1985
Paga 2

U

Judy Jacaboni, Vietim Advousty, Mathers Aysinst Drunk Driving.

Latsrel Btadler; Leglelaive Liasion, Mothe

rs Agatnat Diunk Driving

Mark Britth, Lax Vagas Chatrher of Commutos

Vioki Brannar, private pitizen:
Jaraes Mastring, priveta oitizan
Judl Root, private eltizen

Joan Gearges, privata dltizen and madlator

Michas! Msuk, privete cltizen
Alten Duke, private oftizen

Jim Bampor, private sitizen ard formeér leglslatar
Andy Maling, Visa-Presidant, Community Assoolation fngtliite
Johp Laadh, Pregident, Community Assosigtion instituty

Flaisns Lavelie, Legislative Actinn Chair,
Jahn Dalroazo, grivate ofthzen

Kate Davis, privets ditizen

Ken Way, privata eltfzen

~ Judi Jacohonth, Lyor County Chapter Preslden

Community Aggnoiation lnstitute

Urgos ponea offiaery 10 {dantty
aitd srrent, and sourts Lo {ripose
prompt, mwanligiol ard
congiptont  sanctlong  ubehy
juveniley wha vialate  laws
refatod vo alsghol antl divgs, .

t, Mothets Agsirist. Drunk Driving

IMADD) spoke: in support of Adsamibly Conourrent Resplution {ALRY 2, Ma,
Jacohon stated AR, 2 gwes.hand iri hand with the other bills aurrently befara the

lagislatura this sassion rogaeding the lawe. affeoting Juvenitfes drinklog,

MADRD. feels

aurrertly lave spforcement atficers. will not expend the. time and priergy to pursue:

arrests for Juvenifo consumption sinoe they know virtuall

that [uvanlls. A.GR. 2 urges poiles offloers 1o

y nothlig wiil be dene 1
pursud dyrestsy of juvenile atcobol

offendars. ASR, 2 urges toltow-through fron the. polioa affloer's arrast, to-the

prosacutors, through the Judge’s gonvigtion,

wond & masange o law enforesment and couris

She hafieves pabssyé of AGRZ wit

that ormes Invaiving minors
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Apsembly Corriiittas on Judictary
Febryary 14, 1986
Peage

possossiig: purchasing, or coreuming alachsl or drugs Wil not be tolerated. VN
Japaboni's. propared teatimony 16 attashed heréto sa (ExhibiLCY.

Laurel Stadion Layistative Lisison, fothors Against, Drunk Drving, schioed Ms,
Jaonbonl’s commants and added that somoune naats to take a leadarship foleln
he feeua surroviniding juvenila aloahal offenders, “Tha tagislators hove besn galled
upon tp bagome that {aadoratdy rola, Both M, “tocohoni and Ms, Stadler retetrad
thg aominittes to previous festimeny Wade befors the commitiss in racent weeks
regarding the trdatment prograris, mandatary license ravogatien, and possession
arrests, Ms. Stadjer faals addrasslng yautlvaicokof offendars sarly ofi will hopefully
gliminate the problem af aleahat in the livag of those youth. as they bedome adults,

The asmmittee adjournsd for a broak &t 1416 pe ang yeoonvensd ot 165 p..

Requires arbltrstion: of ertgin’ olaims  relating ¥0
rasidentiul propoety.

Chaftman Sdndoval seknowiedgyd the large et of perdons wishing te taatify
and Informed evéryons that the mriesting would adjaum at 316 paen. He hopad to
accommodat asé any pabpte &9 posdible within this.time frare avaliabla to them,
He gskad all thasy wishing ta testlfy ta fouri a it and Hrolt thalr testimany 1o thres

ralnutes eash

M. Schnaider; the pime gponeor of AR, 162, stated it Is farry of disputé
rosoiution. witleh. devsloped as & vesut of Rls warking clasely: with préperty
Trianagament assoniatiens.  Over the past yaar he has peen privy to problems
arleing in the asancistions devéloped for the homeownars, by the hotaowners,
The gesocixtions have davelaped thejrown ponstitytions” whiceh ara referred 10
23 covenantd, conditiona,. and restilotions {GU&R's). Altiwugh thege asaoviations
have floupished and axisted with snbguragement, thera are porgonality problems
and menagément problems botwean tie hoard end tha redidants, As i pasuft, many
fawsyits are belng filad whizh aoufd be revolved It soma sort of disputa rasalution
auth as arhitratlon. Ditspuise rasolution may hiing about results Iy 300 456 days
rather than the years it tokeys 8 tawsult. to prooasd through Distrlot Gotrl

Mr, Behnéider stated theta are somé amendments alieady prapared on. AB. 152
which ore sontained I the toldars of sach compiittas membsr, Mr. Schnaldar afso
gtaved, thet 80% of bk people in Glark County niw Jive under §ome: form of
gssoniation and all the iew houshig projeots: in Clark. Gounty will be undar af

42
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Mir, Anderson eikad if thase "assocktions™ wished to no tonger be an asspefation
how would they dlssaive the assaclatlon? . Sohnalder atatell propetty, stast
managaritent, or whatevet slas was sftented, would profably fall buck to the clty.

or-gounty. Mr, Anderaoi slaritied that should ari assoeiation wish to dissalve thelr
agsoclation, the {atidseaping and atreet malnténancs. that s gusrently taken sare of

avorall g burden, Mr, Sohnaldar agrasd.

by the essoatation would then fall o the wity or courty which would result In an

Chalrman Sandaval aeknowledged the preashee of Rathy Lottermat, Sus Millar,
Deanna Raydet, Hana Hanson, and Joy Bollca, erploysas from the Lae Vegas
Chambor of Commaran, Ha alge naknowladged thiy presence of John Glbhoas,
Staty of Nevada Raal Estate Dlvision, and Larry Struve, Nevada Bepariment af
Businass and Industry, In Carson Gity.  Chalrman Sandoval again stressed tha
fmportanée of the wWitnesses wishing to tosflfy to keaps thel} testimony bref dnd
If thare wak & group of Individuals. perfiaps they eould fdantity sne spokespérson

to gpesk oni theit-biehalf:.

Mark Smith, & private olgizen Iving ut 3168 Pradura Avanue, Las Vegas, candidly
atatad herwas unibig o Interprat mueh of the {anguags in A,B. 152; however, ba
supports the bill i that he has hud toeh parscoal oxperlopee {n. associations
stamming, hetk sope ten years agl. I fact, he was dnog sued by & *dlatatorial™
botrd,  The lawsult was efroneaus and ln fact, that Jawsuit pracipiiated fim
running as Président for ths Association zhd he was In thet position tor savergk
yoare, These lawsuite would chst.the asgodintion a lot of mohey, He foals thet
thare shauld ha a machantsm I place ey pyatd thie tawsults and kagp the (ssues-out
of court sltewing settlemant on a mote reagunable hasls and thavafors supports

passage of A.B. 162,

Vigk! Jeen Brennan stated her understanding of the. by-lawa statas. therg s en
snhital meeting every veer "however in Her unlt hermeownars sarnot go: to those
‘noard meetings unfess spectfically ovited, &he further stated thers was @ parking
peahlem in the soversd periing dreas, )f somepne 8n yo.ur'cqvened parking arég,
you are ot allowsd 1o gall to have them towed sway. Lantly, Mg, Brannan
oxpresssd her dismay that her gampleyx did. not havs a ehitfdren’s playground:
Chalrman Sandaval asked If Ma. Bronrnn was testifying tn support of AR, 182

and Ma, Brennan stated she was in suppart of the. il
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As,aqxnbl\{"cdmmmﬂe: o -sudivhary .
February 14 1948
Page 8

Jaross Mastino. testiflad he fves in west Lbs Vogas, BoToss fram Spanisit Tralls,
NIr, Misstino explaingd His axpetlonce of belng attatked on the gemmion ground of
his. pomplex near the awlmming pool, He waent on 10 state the bogrd of his.
association is doing nothing -about it ang he faols he has no oqusl tighta and the

QC&R's aty.not belng fulitted,

Judi Hoot, private citizen and rasident at Qoall Estatod; Las Vegas, stated gte
prasently has. & fawsult againet fer board,, ot aguingt the agsocintion but against
ihe buard bapaise of 14 ants they parriad out. She saalz she has had het first
amendment righita taken away pagnusa the board dogs notaliow fraaderm of-uposcly
qt the board meetings. Ms, Root also pddresped the Taot that whenever there s g
prabiem dysryons tolls you to “read -your'cc&ﬁﬂa,". She uridaratends such things
as malntaining yowr property in & gued manner comat ytider-the GOER'S) hy-lawe,
andfor rules end ragulations. Howaver, the problem 1& the Tules are wiltten by the
developer Wha doas ot even live on.the premjges. Y8l tha only way 1o ehangs
tha rules or bylews fs. to rawilte tham ang & 75% passagd Is roguired, Ma, Rast
expresaad, tier dlemay in the nssactation, hoard mambats, and, the rasidonts,.
pecatas thoy ard uil soting ke Kindergartnérs rather than adults, The msnagerment
gompariy and thelr yeerstary are pald by tha rasidenty yot they will, nos act In any
fashion witbout flrst cheoking Wwith the tovrd,. She fasls thp paskage-of this bill is
axtromely Iraportent. Ms, Root thanksd Mark Supyer and Chennel 18 for
gnnpynsing today’s Toeeting.

Jean Gootges, B private citizon residing et 701 Rancho glrcla, Las Vogas, +aatified
fhat he- was a:ineriber of the Cammunity Asboalation fnatitute Leglalative Aotleh
Commitiue; haweyan todgy he was testifylng a8 & homeqwher and o8 4 private
mediatat, He fosle the passage of A 182 s wxprordply impbrtant,b'eéause.'it
fepréasnty ohotess and optioos for toth homeownsrs and boards for a faster, S
sxpansive, thna gonsuming, traumatie rasohuion, Hohesrs horror stories every day
a8 @ privete medlatar. If mpst, oasag, none of the: partieipants wish to taks the
naas to court, He tell the Bl providas a 1vo-told pUIpOse: Eirst; It provides an
aiternutive for poarda angd homgownora ta rasolvé their digputa) and. sacandly, by
directing the digputes 10 madiatiun or ahiwation, the comimunitiss beootiie: sWers.
that these dispute reaglutions are avalfable,

Mr. Goorges.alst pxprosged his conoorn witly the way madistors wauld ba pajtd and
tolt the method of paymistt shovild he consistant with o arbifrators are pald, He
aen tenls that if arbiftration fs hinding & shoufd Tetomln 80 and all the guits Jor
agpealing to the aoUrs should ot appiv.

-
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Aasambly Committea on Judislary
Fobruery- 14, 1885
Fage &

Mr, Sohineldar nsked if Mr. Gaorgis would enllghten the soramittag an what.
hippons whan there la a lawsuit pending befors ai aggaciotion, .

Mr. Goorgas stated, of soursa, any litigation fe strassful. Further, the entlre aras
s turned Inte & battlaground invelving tha children ¢d woll ag the sdults, Tt
eliminates any sanas of pesgeand gulet that property. owners have.. A dispute over
tho bullding of B funee srupts Ity secondary disputes and both sldes baooms
angry, Mr. Séhnelder also -commantad. tha during litlgation It an avockition,
virtually sl property gales come to 8 halk You oannat sell yolr property pagauss:
1o title company will lasurs prapaty with Hitfe Tauranod with e fuli blown lawsult
ufiderway, It alao atfects the property valur.

Michas! Magk, 4800 Metlin Parleway, Las Vagas, a private olilfzeh, tostified he was
I favar of AB, 162 howsver, afthaugh e Teels the bill will do a lot of good, it
dosg not go tulte far enough, Ha further stated that fost. of the condominium
agsoolations fi Las Vegas gro sperating under GCRR's from 20 yoars §go and the
law being applied in Nevada |s tederal law sinea the state law fapke detalls, Ma
Macl wtated ho owns thrge copdominiums In thras differant stoted:. Nevads,
Hawsll, and Wrah, He bellevas Hawall's gt ta law s very olsgr and affestive ga:
relatas to esaovintions in that Hawsll's legislature meets overy yeat to tedafine
pasoslation Taws, Mrs Magk provided a ovpy of ona-fiftty of the laws that the State
of Howali has adopted, most parfloyldily nvelving condomiiium menagsmant
whith i atiached heratq as (Exhlbit Y Mr. Meck would Jiks T sge Nevada pattsin
fholr Iows regarding rondominium essootations 1 that ot the State of Hawsll. Mr
Mok weant on to provide the Cormittes With sxamplay of how effective Hawall
faws wers in relation tg spetifie prablems stich as llens, fundlny of the rasarve
dceount, and obtalting coples of tnirutes, Hy sleo stated the State of Florlda, einpe
they have s many gundominiums, hiad sgms. good fewws oo the books thut pethaps
Nevada cauld pattern thelr laws from.

Allen Duke, Paradisa Spa, bramd new ondorninium restdent in Las Vegas, tostifad
Mgt whan he. moved dnto his voridomintm he learned the bylsws had best
amanded §lx fmes since 1086, Atthough he realized héhad to pay’ §7% par munily
for assoolation feos hg way not awars of B 10% inorenps in thoss tess and yot
anathar Y0% Inoteese.and a 817 assessinent, He stated thase agaessments oo
baok to 1988 and he should not have'to pay for-them since ha did not reslde-Inthe
gondaminium at that‘thrie, Mr. Duke isa disabled vateran of World War il and this
Is hig first real sutute purchase,

Mom Ble, 10 Reseanch bisrory
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Assprbly Comralitae o Judiciary
Egbruary 14, 1898
Pags 7

Ms. Ohranschall addreased Mr Magk"s previcua testimany and asked him why
Bpanish Oaks had no resarve funding. M Waek stated it wiae hoasuse of very
etk medegsmsnt and the managors. abseonded with many funds.

" Chalyman Sendova) closed tha testimony on AR, 182 and gpanad testimohy on 8
gompanton bilf, Assembly Bil} 74, sponsdrad ky: Asssmbiyman Bacha,

ASSEMEBLY BILL 14 - Revises provialana governing U of unlts In Gommon:
interost vaymrmunity, .

Pouglas Bacha, District 11 Assemblyman, Las Vegds stuted A8, 74 fyag buan. .

proviously hoard in Carson City and then intradaged dim, Bannst..

Jim Banwer, private cltizern rosiding, at 25338 Latls Hil Drive, Les. Veges, snd fotmer
fagistator, spoke in favar of A8 74 apd further stated he ballaves the CCRR'S In
Lag Vajgas Bra soettored all ovet the town with diffetent dasoriptions for sagh-
nobady knows what iy going on and:who 2o tolk to when & preblam arlges,  Mn
Bariner stated ha had raad tHy COMR'S and had them revigwad by sttierpeaple withe
iriove knowledge of CORR'S than Himelf,. aritl 1t that poliit i was fiappy with the
contante of the GEAR'E, Mir, Bunner further stated that son after moving Inte his
new rogidense s tenant Hiod sult agalnst him and In his opinton this suit was filad
0 parsonglly annoy and harses hlim, Mr. Banner steted that dus to this Bnrioyanos.
and haragsment he. was hospitallzed with hemt problams, ‘and the a;s,.snc‘iatiun,’;s
ruling wag mads sa If nothing hnd happened; ‘but Mr. Baoner stutad agaly thet be
was hospitalized With heart problams due o the shrioyance sad haressment made
by this suit. Mr. Baner still fuels changes riead o 000MT n the lawe baopuss if
somaone wante to flle fawsult thay car do 9o but tha moving party is tha nams
of the aksneiation tathiar than Hhe individual sa you don't raatly know who-1s-sulng
you,

Wir, Bavmer statad ho would like to seb somé amendments in A8, 74 whioh walld
fnolude no. retroactivity o na vx post tactn, whatever Tengusie 1 praferrsd by the
LOB.  Mr. Banner further stated he would Jike to be frvited to be on ey
subcammitteas relating 1o A8, 74 or Mir. Sehinaldars bill, AB, 152 a8 fong ae
thare wete. o conflicts, betwesn the two bills.  Chainman Sandoval statad thers
would he subuqmm‘m‘eew{mm@d In relatian to A8 74 atd AB, 182 und thiarked
Mr Banper for his tastimeny, '

Andy :Mali'rge.; Vice President of the Bouthern Nevada Chapter of Corsmunity
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Agaamply Commitiat:on Judielary
Egtivuary 14, 19986
Page 8. °

Assotlation Institute of Southera Nevads, spoke th appogition to AB. 74 strspsing
that 1t would be disagtrous 1o gridiagk the progess of amending bylaws, Ms.
Buokley stated her undérstanding of AB. 74 affects yauth, gooupancy, snd
alertation orly. The testhmany the committes heard on i, Banner's cuse fag 10
do with Hin using 8 sew il in his garepe aftdr hs had movsd . Mi Waline,

. rafarrivygto Mr Banmer's situdtlon, statos! hie helisves oosasjoral Yss of your gerige
s hulld. 3 bobkpnae. would ba okay bub If It is constant, yout hava t gonsider the
neighbors, e nolse lavel, and whetker It for-gain, amploymant or buslnsas, M.
faline thinks the damosratic proposs shouldl pravall and he doas rint §88 how AR
74, would work at all, .

Mr. Andarson asked I M. Maling had roviewsd the tHwe from Hawall that werd
presgnied 1o 1his committes, Mr, Malide stated ha had read those. laws and has
workad for the pest year on the cimmities-that. designed AR, 182, Ha felf the
committas nesded to ok at NRS 118 whigh has adnpted and spplted the Uplform
Commion nterest Gwnership Agt, This ot develops uniformity 80ross the stetey
and tha. associations ean spply the unifre sot o choose not to, He digatigsyd the
quorum requirerents of the untforn et and the proposed: fuglatation.

John Laadh, Attorney at Law and Prasident of the Communtty Asspolstion Ingttule
of Southern Nevada, stated he was goly o testify In favar of A8y 162 but aftal
jstening to Mr. Mallng’s goniberng Rt ghangod ‘his mind aid atatod by wde very
much dpppsad to T8 {uglstation, Mr. Lesch's ooncerns Were that of geotion 1,
vgubject to provisions of the deolaration® and the réquirament for somawhere
100%. of thia vois for CC&AM. Mr. Lotch also stated that subgection 3 gigouissas
bylaws, Hé iriformad the tominitiss that o bylgw la & dosument that discusses
procedures within Wie essosintion, nut restrintions oft yauths, ocoupanay, ot
allanationt, Thosg ftems: would be gaverned by the declaration not the bylaws. The
bylaws mbke up the anntial mestings. speciel reetings, aleotions, dstinitldng, sto,

- Ha reminded the aoraralttes that the davalopers meke thess dwoumients hafors any
harasowhiers are Thsiting there and within 8ma tha henigownsrs nast (0 amend
thom go-thay-have the abllity-to adapt and adjuet withly thoge proparad docurmgnta, -

By impasing & 100% agrseraent by the: homadwnars you creats, enormous
difficuities. He stated that 78% agreemunt, is eurrartly too. high aned unyeslistic,
Mr. Aridergon stated the eaminon intarest statutas in this stata heve orily hean ob
the huoks gings. 1991 aid were smended In 1982 and wondered i Mr, Laath
provided tegtimony 4t that fima. My Leach atated. that 8 {aw parinet of his;
Michaol Bugldey, partiotpeted T those digoyssions but he parsonally was not
invelved at that fme.  Mrn, Anderson agked [f he was famifiar with the Hawall

4%y

SER00051

AA000570




Case 2:14-cv-00123-GMN-NJK Document 74-9 Filed 08/27/15 Page 20 of 79

Asgerbly Coromittee on Judislery
Fabruary 14, 1888
Page §

Jegistation dispussed earllar. M, Langh stated he was fanfllar with aogme portions
of It becauss thiey do try 0 keep Informad of what other jutiadictions are dolag to
Yearn from thelr experlences, Mr. Anderaon askad Mr, Leaeh If ho felf thiere were
_rnajor probilems In oxtatenes regarding the surient system for addressing pormimon
{nterant ownership problems, Mr. Leach stated thint under the currant Jaws; NRS
hapter 116, ha did not conslder there 10 be raajor problsms. He does nog fesl
thaty ks Mr. Muck, we hasd to changs svetyihing o the way Hawall has thair
laws gat up. Mr. Anderson askied how the Tegislaturs siuld change the epparsnt
ndiotatorial power” that surrently exlsts It the ansovlations. Me Laach did not feal
there wes a way, through the législature, to changs tne pergan’s poéwer ot cantrol,
He statad therd are over 800 homeowner dezouiations h-the valisy xnd many aré
run by fionprable apstanding peopls but thera fiy no way to laglelate the dictatorial

indluidual. In addition, there are propeditras within sach arspglations’ deolarations
to remove hogrd mambars. There s & mechanism b placy for this.if negessary;
Porhaps ‘the homeywners sre. Dot axaroising thel righte under tha CC&R's to

acgomplish-this,

Mr, Porkins statad he yndarstood that having sh unanimous vote Is reatriciive it nat
prohibitiva’lo thy emendment pracess but he was troubled with samaens sotning
hefors the oominfttas to epposa a bill and not offering them en wtarnative, He
-asked Mr, Lesch what alternative e may have 1o proteot-ths righits of the Tndividual
‘who buys 2 hore.bassd on axisting CG&R‘s, dpands money 10 oreate 2 warkahop
Jn Hls garage bcsuse is allowed, and then is latey- throatenad by heimsowhers.
that e Will Ao longst be able 10 keep hls workehiop, My Lewoh dississed the
grandfatiiaing-ln clause that is ususlly used v engoting amendmenta and ‘In faof
1 counssts his oliaits thut thay oannot pass ono, rule and thon fater on take It
baok, Befors you could changs the way sameond uges:thelr garage the way he
wass orighnally aliowad to use It, ths assoniationy's membara have to adept. and
amprid the CORR's by 75% 16 80%. This la very difficuli to do. Ho canvayad 10
the somimittes thet smendmsnte, beeause of the high. poreentage of quormy
rogulred, do not pass ragulerly.

Eletzss Lavells, Attornsy at Law, Grookett & Myers, Las Vegas, ptated she has
beary an attomey for 18 yeas and urrently the majorly of her law practice 1s
raprogentation of homapwhiels asgoslations, individusl horecwnars, and
davélopors.  She 1s also chalnmen of the Leglelative Astlon Gornmittoe of
Gormimunity Aspodations instifute ahd has hean working olosely with A8, 182,
Shols 8 streng supporter of AB, 162 "with soms charges”, They rsepgrize the
aonoeire of vatlous mshibers of the pormndnity shd are addraasing thass gongoeing
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specitically in two-areas. 10. mako amsndmants 10 AB. 162, Bneares )y ptimarily
tha greet length of time ft token thsse nases to go thiough litigatlon and thet
usually fitigation gxacermins the problem rather that fixing fr. The other ares of
conears te-thvat the bill does nat sover gertsln propertips that do not nooesaslly fit
with the asssolations. Sho beliovea aititragion would crente a forum vomposed of
peoplo that honaowners and-pyswolations aolild frugt-~thalr pesrs, Bhe.stated they:
are working within the community. 1o addrose he concorhs sveryone has and focus
on it proper gividion spch; conusin may addrogs for Ingtancs, consumer problams
or real astate problems, and they want o find the best plase for tha procass
Because she feply [tle an irpartant protess. .

s, Lavolle stated tisere are two suparate distinctions. hetwoen o Hawal] Tavt

yarsus what is ouprantly proposed I Nevada; 1) srbitration 18 by thoies In Hewali
ruther than mandatory; 2) the ditferente hare 16 the sonfusidn as 1o whather-thera
1g & tifal inoluding the introduetion of fidingsof fagt and sorclasions af Iaw, Me
Lavslie coneluded that ghe would like to ba Invited to subtammittass. on these bills

when s¢ Tormed,

Johm J. Defrazza, Las Vegas rasldent stafod he supported ths passage of 48182
and further Informed the gommilrtes that he §at.on the brard of direstary fur his
pssociation for ppproximately three yenrs, However, ob Ootoher 23, 1994, tha
davelopur/dantarant prasident fired folr baard mambsers, Cirently, Within. s
suzociation thera is an rijunetion In place, bankryptoy pracesdings, and temporaty
yastralning orders. The intenim baard irirnedistsly emended the CG&R's which. hus
‘rierensed power. He fasls thay ofa In violatlon of NBS 11 & and also his rights have
bonn vialated, He jurthar discussed the daveiopat galng bankrupt and tharefore hes
pot performad the terms and ‘gonditions Bromised 1 the hompawners rdlating o
sopamon arsag and Improvamants vilthiity the complex. Ab hormpowners <hey

eannat got 78% of the homeownare. 10 amand tha neily amarded CEER's. He
statad the ourrsit nssociation ls:practically & divtatorship now,

Mr; Manando aptnmented of his-unpleasant experencs: dealing with & Romeawner
peaosiction ralating v & problam of ohs ot Hig vpnstitusnts.

wr, Delmazzo soncluded thif sar0s of the CC&R's and riiles and regulationi. are
good, -but thare are gome that are bad and these are Dot protosting the
homeownars hut rather are providing mare power to the board.

Rathiaen Mary Davls, = Lias \isgas residant, {ostified thet ahout 8 your 8go° 5he Was
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vilently: assqulted and threatenad with severe bodlly infury by .an offlaer on tha
board of direstors df Wer homevwnery assaclation which restiltod In & liwsult In
Distrist Court. Sha stated she was in favor of the bill but f&lt more protettion. for
those who hava Invastad i homes In Las Vagaa nsaded to. be tdded, Bhe hes besty
threatened, finod, and mitempts hive been made to foreclasa upon tha.
condoriniui she has ownad for four years, bogause ahi bas & washer and dyar
i her condomiim. The monay Tor such lowsults Is soming out.sf the Insyranos
abmpany for the diractor’s Rability clause, Her aisociution has no regervs fund und
thare #ré other ‘serious lssuss golfig on in ber esvociation. Ma. Davis further
expressed that the faws currensly In effect do not happers I reality coppsriivg
sssociationg, She resides 61 Caea Vagas condominium and would hope: to be
included in the subcommittess dasignatf to sddress these. bills,

Chaltrrisn Sandoval statad thire will be suboomratitesa Terming and Asseinblyman
Schialdar would be ehalring thoss subsommittees.

Ken‘Way; 2120 Lot Altos, Las Vagas, stated he opposed "the bil® bedsusa it doas
not address W probleme they ara haviig. Ha feels the sarmitten should gp &way
¥rom today’s hearing knowing thers ara & lot of trouhles ouistsriding with s
governing bodies Tn those ussoriations, He raltarated past testimony of how
diffiouilt 1¢ 12 sleaady to obtaln a larga majority 1o maka any ohenges in the bylaws,
My shared his persanal sxperiences of owning 8 gondominium, i Lag Vagrs for thi
past four yeara and how the funds ffom the Wrassury” were sbanonded. Thiv ity
of Lus Veges dld ript take the property hagk tnto the eity at-all. Mr, Way ratayad
saveral other problams that exist I his honmpownar's agsgoiation. Additionally,
some of the prablers wers ay a rasult of having: CPA’s and attomeys un the hoard:
g0 ho did not fes! these professions would be-ugsful on any Yaormittes

W¥ir. Way feels this jegishation is latendad to address oertaln problam and foroe Inty
stbitration same reseiuilon of ixsuas In dispute but psaple. here ara totking about
myriad of problams that ars not going to Bo regolvad by this bill slone, A long
ns the leglslatats are gaing to deal with tha problem: af hamsownars asgonlations,
ne would reafly ke them 1o make » patious sttentpt, to address the kinde of
problery thet everyons hes been voloing hera tadsy at largs. ¥ it In ot bindiay
arbitratlan; then you ere forced to go back into the lagal systeft anyway. Hia view
is slmply that the bill doss ot go Yer enangh.

Ar. Sehneider sommented that the law tivey bt have to:doonly with assosiations, '
This law partaing to 4l property that has. covenants over it so it portalng to single
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family realdenbos whara thera are covenanta-but you are.not.in an ansoofation, So,
this I a vory prowd bill thst s golnyg o require.« {ot of work,

Chelrman Sendovs! stated onee the guboonuhittas hae. beery formed anyons
interostotl should stay i+ totich with Mr, Sehnelder,

‘Thats helng no further bhustness befors the corirrittas the meeting was adjourned '
At $i28 pan o o
_ RESPECTRULLY SUBMITTED:

Jei fravts,
Commities Buoretaly

APPROVED BY:

Ass ‘ﬁbivmﬁn Hefnle Andatsary Chaldngn

o € A

Bésamblyman David & Humke,. Ghairmﬁw
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CHAPTER B14A
HAALT REVISED STAYWIES
COHDUINION PROSERTY REBIHE

This Te fhould by vadd N cendmtion with
chaptsr 43D, the Profencionsl st vocitionsl
iseneing Lawe, witch 45 Bizveibuked yepsratelys

vaspactive snd prevant real mytats. Yinengee
iliﬁa;;éu"?y and bestes fumilder with Gheprary
AET, 84, §148, §34Ey U, xed the epsiicsbls
Nules, Chapters §5, 104, 107, 108; #a8y whick
sre disepibuted sapapntaly

DRIGINALS ARE DN FILE IN
THE RESEARCH LIBRARY
Exibit ‘ ,
» s Bk 8 B PAGEY LONG,
: SONTAGY THE RESEARCH UARARY:
: N FOR-A-GORY OF THE GOMPLETEBRL.  $1.30 J
ROER IG1AL Exhriyy : _
ERHIBIT P
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CHAPTER 5140 .
COMDOMINIUM SROFERTY REGTMES

a1 General Provislons and Definltions

SECTION
514451
51442
§148+3
51444
SN
S18AH
§34AT

Tifle

Chapter 1 exclusive
Definitions

Btatug of apastmants
Comghly of spictments

g AN
Condomindim speclalist sppoidigeal thutles

Part T, Craties, Alteration, sud Termisation of Condidnbugg

F1A1L
516402
514A-13
§14A:13.3
S14843,6
S14A-14
514148
S14AE
5144151
514A-15.5
516416 1
B14A-1
5148018

§14A819
514420
514A:21
S14A22

,R_Maﬁsnmdmﬁammimmsﬁm
cgpyofﬁéﬂmff‘?mwﬁﬂﬁl&'

Reat stiog 2o alipw ingrens i egrexs prohiited

Parking palle

W@ﬂiwﬁ?a@s

Commbn profils snd eapensss

Conton exyreasesy priny Jate ehangls

Mereing of wilites ) )
m,wmmmmmmmeﬁmv&mm
Tonlents of desds oy leased of dpttmsat

" Blankis micstgges a0 ottisr Maslkes Haot aftesting an spimimentat fime

Merger of ingtemstits

Epndonintom propesly teghues

Kempval Bow provisiony of (s cheply
Removal fip barto subssyuent sesbmisdon

Parl I, Regiwraiion xad Atsminisntior

514431
514A42
14433
§14A-3
514A-35
S14A-38

priitsd 892-150

Npgficution of tntenioa
Chitibtngtre snd fillyg fes
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siaAyt  Preliminazy public Xopors
spasa8  Redquest for sffective dueor ligaying by developsr
514439 Tepealed
Si4aA-40 Flnal regoris
FItA-S1 3 lamenwy public tuport
18442 'rma eoples of publie reporh no misteadivg mfamaﬁm
56443 Avtomatie espirdon uf publis repons; gxosptions.
B14A48  Dieptis of foss
S1ah-48 ngplmwam regulations governing 8 condominlum praperty regime
S1aA-86  Investigatory puwets '
514447 Conn nnd desiyt urdeas
Sl4A48  Powdrl ejoln
S14A-40  Denyldes.
514450 Limifation of wotiva
Pagt 1V, Protecton of Porchasesd
§14A61 Disclasirs requirements
§1AA-62 Copy of publio xepaxt w0 bs ghvels 1 provpestive purchase
513450 Reaclagion Hights _
SI4A-65  Rupdiad
Sl4hst5  Busow rogilrement
514A-66  Vepsaled
“aAg  Finmcing sonsiruaion ‘ (
5144:68: kﬂﬂaﬁdmg satements and oftledons
B14AH0 Remedles; sales varidanl when 04 by whom.
§14A-T0 Waeranty epring soittnral and applinges defesta; notioe of splration
reggubred.
part V. Condomintiyn Manugenenl
§14A-81 Bylaws
SI4AR2 Crmtents of bylswes :
3i4A82,1  Bmployses of copdosminkums paskground checl
514A-822  Restateshent 8 deelrstion and byldws
FlAA-E2,3  Bowowing of money
¥14A-R24  Dusty of direstons
G14AE28  Pats In ppasunents
X14A-80,6 Pats, meplazement of subsapient 1 ymmbiﬁm
§14A-83 Fumhas@f s right'to vois
1&;»83 1 foard. mesdings
5 14AE3.3  Mesmberdidp st
$1AA-B3.4  Mesting mine
{
2
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S54A-83.5  Documents of the asspciation of aparment owners

F14A-80.6  Asstcidtions of spaptment dwners; budgets ubd: reserves

BI4A-84  Managerient contaets; developer

514A-84;5  Availabiity of projest documints

514A-85  Reeords; examination; dispossl

514A-88 Insurance ’

514A-87  Poreondd ppplication

S14A-28.  Compllance with covemwaty, bylaws, 800 administeative. provisions

516A8  Coraln work'prohiblted '

§14A-90 Prioiity of fien ’ )

514441 Jolnt and several Hability of grntor wid granise for unpald sommon:
sipgnsed

518A2¢  Waiver of wse of common tlemsnty ghaadomment. pf apariment
_ conveyaes. 16 hosed of directors '
513A-92,1  Designation of ndditional aeeas
B14A-92.2  Nowfication.of maintonance fx Ineteases
514A-03 Attlons *
514A-93,3  Disposition of wnclafmed possessions
514454 Attormeys’ faes i axpenses of enfprcsment -
SI4ADS  Mutging sgens '
$14A-95.1  -Aswpelation of aparifient uiwnem reglsvration; fdelyy bond
CEJ4AS6  Board of directors, sidits, andited Snanclil satenent, transmithd
5I4A:97 Awsseiation of apaciiment owners fands; Randling. and disbuisamint
$14A-08 Falss statement ‘
514A.9% Rules

Part VI, Sules 10 Ovaper-Oxseupants

S14A-I0T  Definitions A

514A~102  Asnouncemeat, publicadon

§14A-103  Desigration of sesidendal units

5{4A-184  Rewxvation list, requitements

S14A~108  Salg of rssidential unils

S144-106  Financial Institutlons and éxorow companes, obligations
5144:107  Eaforcement )

514A108  Inipplicability of yant or sestions

RALY.S Affidavit . .
 5M4A~ Profibitons .

F14As Penaliies

SlAY ‘Palee statement

Paft Yl Advitriion
514A-121  Arhination of disputes
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S14A%2  Datermination of pneslability
514A:125  Detenninotion of insurce coveRge
G144 Costs, expeises ond legal fees
SIAA-TZS  Award; confisming govaid

Bl4A126  Findings of faxt and conslisions of law
§14A-127  Tela) §i nove.aid appel

Part VIT. Condowiininm Management Bawestion Fund

318443F  Condomintum misagement editoatton fund
S18A132  Payment i the fund

514A-133  Managament of fupd

S1AA34  Falsostatsment

5144-135  Biles

DA T, GENERAL PEOVISIONS AND DEVINITIONS
§8154e1 Tile, "Thia chaptor shall B knsrom 25,1 Epndorinium Fropay. Ast

§814A-7 Chapler no} eughusive. This-claptes is 1 adltion and supplemeatal fo al
other ‘provistons of the Revised Statutes; provided that thie chapter shall not shange the
substirifye aw reliting 1 land courtprapesly, snd provided furthee that if this chaptss vonfliets
with chaptirs J0T and 502, chapters 501 and 502 disll powall,

431443 Defieitlons, VUnlews il plalely evidpnt from the gontRet that 4 Siffecent
jneaning 1t intended, asused hevelo: .

*AparUTIENt™ ey pdt of the popsEy {sitgded Tor any typs of use vr usss, and with
an exit to & publie sifeer o highwdy or Lo 8 sambad élemens o dlemsnts leading to 3 publis
strept o highway, and may Siohuds sush sppursfancss 28 Ravege aid other packing ghaosy,
storge T00M,. DalesnY,. taTTaes, and patio, A

# A paxtmest. g mems the perion -owning, or the pasons owidng Jointly o I
cammoi, an spanment dnd. the. CORITOR intexit, appesisining tharsto; privided that fo such
exgint aid for such purposss, Insluding the pretelss of vating yights, es shall be provided by
Jese registered wder chapter 301 or Teoorded wnder chipler 302, 2 Tosses of we aparoment dhall
e doemed to be the owner thereof; '

" Assticiation. of Rpprtment QwWRER” means 1] of e fpariment OWHETS, ROUNE A8 4 FID
iy acoordancs Wih the hylaws and feclaradon, ' .

sggramission” shedns the resl exiuie commiselon of the pats dypattment of commee il

. coststmer AfTaleR.

“ugamimon tlerents®, antess otharwise piaided In the dinlastion, means il incYudass -

-
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ASSENELY COMMITTEE OR JUBIGIARY

Sluty-sighti Sestlon
March 1, 1988

“Fha Cormeittea on Judiclery wag oplled to order at B:00 &m,. on Wadnesday,
Maroh 1, 1888, Chalrnian Andarson preslding. Th Room: 332 of the Leglalntive
Bulfciing, Careon City, Nevada, Exhibl. A 1o the Agenda, ExfibitB Ts the
Attendanés Roafen

COMBITTES MEMBERS: PRESENT:

Wir. Repris Anderson, Chalrmsn

M. David B. Hurmke, Ghalrman

N6, Barbara E, Bugkley, Vies Chalronan
WAr, Brian Sandoval, Viea: Chalrman,
My, John C, Carpentet

v, David Goldwater

Mr, Mark Maoends

Mra, Jan Monaghar

M. Genle Ohronsehall

M. Riphard Farking

Mr, Michas! A, [Mike} Schoslder g
M. Disring Stesl

Ma, Jeanning Stroth

penpls Nellander, Sosaarch Anglyat

Mary Lardial, Pregldent/Nevada Apariment Association ‘
David Fraze, Exeoutlve Direstor/Nevada Apartment Asspolation
Eleanor Coushy, Tarmer ravtal property owner, Las Vages, NV
anhelly Prive, Distriat Manager/@LEN Co.

Page 29 of 79
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Nifef Daxter, Vice Pragident/TYDE Development. Go,
 Nanioy Faolint, Bxacative Dirsator/Project Restart

L1, Phil Galaoto/Rano Palive Dapartment

Doty Diokson/elty ot Las Veagas

Staphanie Tyler/clty of Sparks

Jan GilbertfLongue of Wamen Votars .
Hofly Gragury, Vige Prosident/Westh Statss Proparty. Management
Dalsra Ramony, Froporty Mianager/MaoGrager Jnn

Jon Saseer/Movada Legal Services:

Ernest Njelsen/Waslioa Lagat Services

Bokible Gang/Nevads Woman's Lobby

* GChairman Andersan asked for Committes Infradustion on B.OLR, 43-452

© BJDLR, 48-462 . Aut’h,cr‘rzus'rgsident}ui' confinement asa  punishimant for sertain
ounvietions of driving whila licenss iy suspandad, revaked of
reﬁftﬂétad,\

ASSEMBLYMAN HUMKE MOVED FOR COMMITTEE INTRODUGTION OF
BILL DRAFT REQUEST 43-482, .

ABSEMEBLYMAN SANDOYVAL SECONDED THE MOTION,

THE MOTION GARRIED UNANIMQUSLY BY THOSE PRESENT,
ASSEMBLYMAN BATTEN WAS ABUENT AT THETIME QF THE VOTE),

Prior to roll asll Shafrenany Anderson reforanced 5 subcommitten astablishad while
In Lag Vegas perteinng to A8, 182, Mri Sohriaider's bill whish teduired arbitration
of cattein claims: relating 1o restiential praperty. o sddad Nir. Sandovalls name,
malking 1t 8 subnommitise of two. . X

ASHEVBLY. BULL184 -  Reviess: prvisions. govarning short-ternt tenanclas;

Yive Chialrman Busklsy Informed the ommittes she way an attornay with Neveda
Logal Sérvices and hag represeritell tanants on aviction matters but progently was
on an uripald teave of abyirive, Bhoe. testified she'had-nio pyuniary Interest it AB.
134 and e attorney-client ralationship with tenzits at the present time and
- thatsfare had no.senfliet of interest, Hawever, having lobbled dgainst AB. 687, a

onv

28

SEROOURZ

AA000581




Case 2:14-cv-00123-GMN-NJK Document 74-9 Filed 08/27/15 Page 31 of 79

MINUTES OF THE
ASSEMBLY COMMITTEE ON JUDICIARY
SUBCONIMITTEE A8, 162

Sixty-olghth Sedsion
Maroh 28, 1995

The Subbommittee on AR, 162 was callad to ordar at 9:45 4., on Saturday,
Marsh 28, 1985, Ghalfman Schneider présiding in.Roam. 4407 of the Grant Sawybey
Stats Offios Bullding, B8 £, Wushingtor Strast, Las Vegas, Nevads, ExhibitAls:

the. Agenda, Exhlblt Bia the Atiendanon Boster,

GOMMITTES MEMBERS PRESENY!

Mr. Mishaal A, (Mika) Schnolder, Ghalirman
Mr. Brian Sandoval

Mra, Jan Moneghar, i Las Vegas

Mr, Barnla Andsrson, [n Carson ity
Mir: David E, Humie, In Cersun City.
WMr. Bavid Geldwatar, In Carson Glty

‘Brlan L, Davls, Adminjateative Servioss Oftlost
Lyndt Payria, Adminlstrative Aseistant
Denais Nellandar, Research Analyst, In Caraon Gity

Mr. Chatler Urnnuss, BEQA Glan Mount Drive, Surr Gity Homgownats Asson,
Mi. Samusl Ollins, 2488 Paradiss Villige Way, Pavadise Valiey H.O.A,
M. Riohard Morgan, §13 Rockvisw Dr, #102
e, Jean G, Gaorgss, 701 Rencho Clre, Las Vogas, NV
. Mr, Mika Malons, 3660 Thorm. Bivd, Las Vegad, NV
Nir, Bteva Wrbanet], 210TA Willawbiry Dr., hag Vegas, NV Real Estate Div:
Mr, Jim Crobkett, 700 8, Ard St Las Vogas, NV, NTLA
wr, Norriy Slegel, 3586 Saflsbury Place, Lag Veges, NV.
Nrs. Elaine Siege; 3886 Salishury Plase, Las Vegas, NV
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Assermhly Committes on Judislary
March 25, 1595
Rage 2

CTHERS PRESEAT: (Continued)

&

Wir: Goorge Van Barrlger, 3971 BaxBare Clrcle, Las Vegas, NY
Mie, Jorl Pasztemak, 2054 Beercat Ave. #89, Lua Vegas, NV
Me, Judi Reot, 2851 8. Valley View #1008, Las Vegas, NV

M. Merjofis.J, Dow, 1918 Quintsaro St., Las:Vagas, NV

Mr. Johh Lageh: 8254 Hidden Crossing, CAl &f Bouthorn NV
Mo Edith M. Jones, 1812 Pinto Roek Lyne #101, s Vegas, NV
My, Miches! Mask, 1808 Gdlla, Do Bopana, (ak Vogas, N

Mi, Brant Warniy, 844 Gaarpdale D, Lag Vayas, NV

M. Kenneth B, Turbin, M.S., Intelligont Comraunications,

8070 W, Rusgell Fd. #1044, Lag Vugss, NV ‘
Me, Eilla F. Dubg, 4622 Grand D1, Toen, Mornteray Grand Manior HOA,
Mr. John Pal Ortstadt, 4688 Mantsrey Clefl, ‘

Montaray Grand Manat HOA )

Mis. Patriols A, Warnar, 8844 Searsdals Ot Conyon Gats HOA

Ms. Kata Davis, 1408 Veges alfey Dr., Casy Yagas Corito,
{aa Vogae; NV .

Nir. J. E. Booud, 1408 Vegas Valley, fnsa Vagus Gondo,

Las Vagas, NV
W, A, A, Duke, 9487 8. Las Vogee Blvd, Lan Yagas, NV
Ms, Ruth Pearaon Ushan, 1800 Pinta Lane; Las Veges, NV
Ms. Jost Buchanais, 2801 &, Sahara, Las-Vegas, NV
Ms. Andy Maling, 6218 W. Minersl Do CAl, Las Vegas, NV
Mr. Rodger Groef, 812 WG Plum Ln.; CAlL Las Vegas, NV
Mg, Blalssa Lovelle, 700 South Third 8t., CAL Les Vagas, NV
M. Pat Noollla, 828 Spyglass, Greond HOR, Lag Vagas, NV

PRESENT IN CABBON CITY?
Ms, Mary Margh Linde, Deputy Attarngy Gavnersl,

Ney. Divislon of Raal Eatate, Garsan Gity, NV
Ms. Judith B Srafth, Gonde broket, Caraen Clty NV

aayrRTeRmT R

Tastimony wias hiard and proposad arpandments 10 AR, 182 were prasontsd,

Transeription of minutes wark not raqiired, Tha tape of theynsatiig te on THe
with the Laglsiative Gounget Buraay Rasearah Diviaioi.
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Assambly Gomimittes on Judiolary
Mareh 25, 1888
Page 3

REBPECTRULLY SUBMITTED:

Commmee Sec\retary

APPROVED BY:

Wil ol

Assibiyman Michael A, - {Mike} Gehnetder, Chalrman
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Y Mediation fs chossn el the first provay, el praty will pay s of 300, for & totel of
3660, -

$400will go to the medictor

$200 will 1o to the division
¥ Arbitration ls flrst shosen, eadhparty will b required 10, pay & fou oE 400, fov u totad of
5800,

500 vall o torthe asbltrator
$300 will go to the divislo

Ax:ﬂﬁ‘s'poln‘t-, thie division his F100 to $200 mote shan than orlginaly plsnngd to hielp pay
Por sibiteation Ae & sesond Aep.
¢ pebtixekion follywa medistion aythat asqond stap, each paity will pay an aiditional §200

o cover $500 paid to the srbitrator. (5400 plis $100 front frey Wrendy patdto }hp
divigion) "Thifsjust-§100 por patty move than had adslization beon ohnsenas & et

s‘ep' iy
The abiove wonld fequine snplanation of mediaton and arbiteation priorto fling ofthe
peaition ard puymsit offees.

The fen schedule provides ingentive 1o tyy snediation, 53 doss the comploxdty ofthe
athiirmtion provess: ; M ‘6
i

% Y4 hua been suggeuted that i ubltration. {s used ns & sepond steg, that’cl'a!rns oy e
Toreaged it this point.

- . az
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PROPOSED) AMENDMENT TO:
ASSEMBLY BILL NO. 182

" SUMMARY-Requives arbitvation of ¢ertain vlelms solating 1o residoritial progey.

FISCAL NOTE:  Kffect on Loesl Goverament N,
Bffet on s State: or on Tadustelnl Tusurance: Yos.

AN ACT yelating to aibitration; requiring the arhitration "of serian clabue. Telating to
residential propertys nd providing pitier matters properly relatlug thereto,

"[EE PECOPLE OF THE STATE OF NEVADA, REPRESENTED IV
SHNATE, AND ASSEMBLY, DO ENACT AS FOLLOWS:

Seotfon'l,  Chapter 38 of NRS is hereby smiended by adding, thereto the
provisioms st forsh:as sestions 2 to 10; inclustve, of tlils ach

Sec- 2 As nsed n scatfons 2 to 10, ingluges, of this act, uitless the context
otficrvise voquires:

L tAssociation®las the yvaning.assribed o dt in NES 116.L0315:

g, "Cil astlon® does not Inchade-an acton {ry equity for injunctive velief

3, MDivisfon meany the geal estate division of the department of biislness and

s T

‘Feboisry 10, 1955
cateatndings 281
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4 ‘;Ilasidanﬁal property” Mclndes, but. is not umi'te.tg {0 18l astatewithin 2
plasiried community mibject to the provisions of chaptér 136 of RS, The-term doog not
inéhide wommereial property I ne- partion. thoveof contains propérty which is used. for
yeyidential purposes,

Bee. 3. 1, No el action baged upon a.clalm yelating toy

(8) 'The interpretation, spplication or enforeeent of gy covenants, gonditiony
or restiictions spplieabls (o residentinl property; ©f

() -Aninoreaspur smposition of additional uiseasments upnnmsidcnﬁgifl;p:'opmy~
wmay: be conivienssd 1n 4 distrlot court unlbss the metion hns:bwn substitted to arblteation’
pursuguf o the provisfons Of aeotons 9 1o 10, fuvlusive, This wbt.

9 A dlstﬂct. cotrt shall dismiss auy iyl tetiow whish i commoneed in violaton
of the provisions of subsestion T

Speid, 1. A person may sibmit 4 S dedeiibed in. section. 3 of gl ack fox
srbiratton, by Hiing & petition Witk the division. The petifor must e vreonted by the
persen submitting tho petitlon mud iust includes

()  The complete NAMES, atidresses and telephane numbers of oll partles 0 the,
oiada

() Aspeclfic statomont of he nuture.of tis olalmg

(0  Astatement of whether fhe; person wishes 1o have fhe clalra submltted to &
medlator and wheher he agrees o binding axbitration; mnd

(@)  Stch other inforsation us e diyision may reguire.

Februny 16,3095
ot
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%, The prtition must be accorspatied by Rfca'mmmm&@n
of not Jeas than $300.

3. Upen the fiting of the petition, the petitionor stiall serve & copy of the petilon
in, thia mimmex presedfied in Rule:4.of e Novada Ruley of Civil Brocedurs £or the servics
of &, sumirons. and. eopiplaint. The copy $a served musg [fnclode] bis Aegompanded bt

tﬂ) A statoment mxplaining the procedures for melation angd asbiteation ses fortki
in sections 2 o 19, fngfusive, of thie acty and

@) A dogamentwhich aflows th personupdn syhom ke Copy is servedtondicate:
whether-mediation 8 raquested and whether he agtess to binding exbitratlon.

4  Upon belng served pursuantic subsestion. 3, the pexstil Upon Whe 8 copy
of tle patitioi wag served ey, within 30 duys aftex-the dat of serviee, fllo 8 written ansver
witht the. Alglsion, 'The ariewer must nehidp » ompleted dosanent speoffied Ty paragraph

(b) of subsaotion & and st includd 5 £ 10 bs dtermined by the divigon ofnat lege than

$400.
e, 6 1. 1full partles numed u g peiition filed pyrsuant to; geotion ¢ of this act
reguest medintlon, the division shall appoin a mediator]], chosely e.and geopptablecto dll

mmmé az{gx' native, [X]the siediator [must) mii be appolnted fom 3 pasel of
medinos used to pravide mediators. for & dlistriet court; It sweh, 8 pruedis. avaftable, Upon
appicintment, th medfator shall ast & tinmg and place for prediation of the claio. I as a
yasulr. of the niedlation fhy parfies riuch o ggreenent, the medistar shll o a written

semurandum with the division {iereoth executed Byl partieg, [y with the division,]

Pritnty 10,1955
) endedainn]
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2 Ifall parted do not request mediation, Jor 1] and whatfiss.or not av answer
tar the petition is. froi] e within e perlod spacified, the. division shedl sefoct the namey
of five arbilratars from a Yist natntolied for fhat purpose by the. division and natify each
perty me@w mmw_g‘mmwmm
period spssified and. aying yrall

solgetion of an arbitwator Ty 2agh partyl, the division ghatl fnclude i the noties @ brlef

fia, of the numes selwted. To fuelitaty the

statapsant of the Hackgronnd and qualifications of wanh arbiteator s,e)emd, Upon ressipt
of the il of seletted arbitratoxs, [8ach] aay party ym@mwmmmmﬁy atrike
fiie piames of not TIOKS than two- porsens on fue Ust, The Mt must be retursed 4o e
dlvi&i,o,ﬁ witﬁin the pexiod speeltied by the division, Upon xseeipt of each list from the.
pertiss, the division ghiell welect an weblixator- fromt {he remaining DAmES,

3. The fivision shall establish and maintaln pane] of abitrators swidely consists
of the following persons: ‘

{g). Out of mare pezsons with experionss In the taanugeriont of an assaclation.

(by  One or more aftomeys Hoonsed o' practlpe Jaw in fhis stabe with wxperience.
fin the Jies upplicable o 8t agsogiation. .

(¢y Ous ur;mcm;carﬁﬁedfpubﬁc'nccountants;vfitl\'sxpeﬁencﬁn {he managentent
o fimancing of ad nssociation.. .

) Onoorpirep ersatiy whe are developezs o gepregentatives of developess: and
who have exparience iy the nyeeatiod oF dsveﬂupment off aty sasociation. '

{¢) Opé or more PRsens. wio are or were metitiers of w0 nssoclation or the

Prbaowy 10, 1898
A
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gg;vérnlng budy of an association,
[Ag-uned in this subsection, *agiociation” has the menniog anoribed to it NRS 1161103153

See. 6, .

1. Ulpon seivcting an arblirutor puisuizntio senton §of this et the divislomshi
forwhsil tha petition A answer 10 the axbfivater, ‘The arbitrator shall, within 20 days.aﬂc,r
the rersipt of the petiton avid auswer, Achedile a‘pmarbitcaﬁ'en. confexsnes. and notiy qach
party of the date and time thersof.

%. At the confarenss, the grbilzatos shalk:

(®) Establish prosedures o be fellowed by fhe pactles during the dowrst of
rbitration, induding, but nat Yimited 1o, Trules. relating. Yo the: adptlssion of -evidenee,]
difcovery, dates of the gomplation of inspestions, fnyesstigatlons. nfid eaxlngs and porinds
during whith any sileged defect ray be cured snd

()  Diseoss mediation a3 & sltornutive to drbitration.

e 7, 1. Thafter participating ln & proarbitration conferance condueted purswant
1o gectioit § of this agt the pariles requsst madiation, the sebiteator shill refer the matter

1o the division for fhe appointment of a medietor pursiagt to subseotion 1 -af foution 5 of
thdy sek.

2. It the perties do not sequest meédiadon or i medigtion i gnahieeastyl, the
agbitrator shall, sfter copducting the prearbiiotion sonforance, set & tire and placs for the
hearing and capse notitfeation 10 thy purties (o be sprved paisonally or by fegitered. ot
c&rﬁﬁed madl ’I’he notice yaist be sorved. nat less then 5 fnys, before the hoeuriug,

Felugry 10,1955

cmapeatorgssh
"_5 ; t
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walyes such uotice, The:arbitrator may adjoumn the hearing fom
times (o tine B negessary and may, wpon request of & pacty snd for goad cawse show,
postpone gr continue the hegring to a fime determined by {he: arbitrator; "The arbilrator:
may henr seidense and trake ® Hnel detémmiination based upo;1~ the evidence producsd,
notwithitandlg the, failnre oF » patty ta agpety. after proper ‘snotifieation of the-hobring. A.
dlstedet ourt tsy on application of & party- drect the arbiirator to proceed promplly with
the hearing snd dsterniination of tho matier, ' A

3, The partfes are entitled fo bo heard, to present evidence mntorial o _tlx§
contioversy [rmatter] dnd t crosg-exsming witnssses appessing at ﬁua Tiveridig.

4. Rifhior patty may, upon payrient of e appropkiite fees, ruquedt e pressnt
of a pount reporter to record the heating. .

Goc, 8, 1. An nrbitrator may .

(a)' Issue subppenuy. for the atiendance of witnesses_xnd for the produstion of
bobks, records, doguments snd other evidonee; dnd’

(b)  Administer oaths.
A subpoend issued pususnt 10 {lifs seqtion xaust be served and, upon applfcation to the
covrt by a party o the atbiratos, exforced in the manner provided by law fov the service
and enforcerment of sulipoowas in g evil actiont.

2, On gpplicationin aparty and for itse s evidence, the arb'itr,a;mﬂmay amhoﬁg;_a
& doposition to b taken, In the mbsmer and upon, the: terms destgnated by e ax}aﬂmgar,

of o witness who cariot be subpaonged o s unghle 10 attend the hedring.

Fbratey 10,1975
codpeteshanag],
G '
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3 Al pfo‘;isibz‘;s of faw compelling & person wgder subpoena 10 testify are
applicable,

4, Feee and mileege for attondgngo a3 & wittesy must be the yame 88 for a
viftness m chvll axtions fn the district eourt,

Sees 9, 1. ‘Tho arbitator vhall, within 10 day.x. af:cr conducﬂng the Hearing,
prepare 8 ﬁnal written detisibn.  The deefslon mast Incinde Findings of fact and; 3
appropriate, conefusions.of law, The desision must ba.provded by’ certiffsd; mail 10 gach
party and to the division,

2. Upon receipt of o fual duglslan putsust i@ subsaction 1, & ity May, within
30 gays, appeal fho decldlan tothe distrier conrt Tn whose. distriet the dicfsfon way made,

3. Incanducling an appedl pursuant (o this recsion, the distriet covit shall gonfine.

ity reviow o the yegord submitfed ox appeal and ¢hall notaubstitute its judgmerit for that
of the axbitrator us 1o the weight af svidence on & question of fact

4, " 'The court sy remand oy aEfirm the fnal desisions or.set if aside in whole or
fn part Jf the substantsl Tights. of dither perty hove been prejudiced becausd the ﬁngl
declsion of the axbiirator iy

{8y In violasion of-congtitutioi) or statutory provisions;

() Tnoexebsh of the statulory- authority of the srblteatoy;,

(6)  Made upon unfawfil procedurs;

(8)  Affocted: by other ooy of faw;

(o)  Clearly erroneous fn view of the relinble; probative s substantial evidence

Pty 19,1995 °
) pradeistnee vl
T
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on the-whple record; 6f

(6 Arblirary oF capricious of. iharacterized by abuse of diseretion,

5, Ifnoappest s made pursuant wibis section within the pxcaudbﬂd;pﬂ‘ﬁbd, thes
decision of the arbiteator beeomey fnel, Upon application therefor by & pauy; the distries
curd shyall entex & fudgmont oy deeree b ognfamity with the dacsion of the orbitrator, ‘The.
judgment or decren mzy by nforeed as A, other judginent or dectse.

Soe, 10, 1, Thedivision shaladminister the, provisidng ofseétibns 2 ta 10, nglusive,
of \his.uol and may adopt, Such regulations a.Are negessary 1 Cl&‘f;ryﬁ“t thoso .pigﬂsioxzs;.

% .Exéep.t usiothervise provided insobsection 3, all fess coflected by the division
puzsnant to the provisions of scetions 2,40 10, Inelutivé, of thin act must be: acc.;'mntad for:
separately and’ méy oy heused by the division to adgnister t‘h@.pt:()\fisiuns, of seotiony 2
to 10, tnclugive, of this sot,

5. The divislon shall

(i) ’ Pjpon the conclusion of arbliation:and the fillng ofa deeiston by an #rhitrater
appointed porsnant to {he provisions of ssclon. 2 10 10, f,n‘;;:l_us’ivs, of this act, pay o the
arbitrulor the pums of $500.

{H) exglved du afterihe pre arbination
gonference_spesifisd in Sesfion 6, by witten stipilation. exaguted, by the patiles. or,

p:the event ihag ing.or

withdrawal of the complatit, pay o i atbltrator the, sum of $25¢. '
. (&) Fay towy paneh. of mediators, which 15 tised by the division $0. appalnt. 8
mediator pupsuant to segtion.S of this dot thesum of $3UDIfasa &mmm

“Pebmuigy 40, 195
cnddieatiuv a8l
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perdes réneh an apresment which Ingrpentod by afl parties. as descrihed in Beation Softhiy
£,

§: Y

See 1. RS 38250 is hiereby anténded to gad a8 Tollowst

38250 1, [All} Excopt.as otherwdse provided dn seothos 5 of thifs ach, sl vl netions.
Filed I dltriey court for damagey, if the canse of potion. ariscg;h.x‘tﬁe;Stm‘c of Nevada and
the anovat n i;s{xi; dnes not Exkeced §25,000 mudy be submitted to noqbihgﬁng drbitration
in. aeeordancs with the provisions of NRY 38253, 38:255 and 38.258.

2. A civil setion for demages fled in justice’s court may bo submitied 1o

arbitration If (e pantles sgree, orally or 1o wilting, to the submistlon

Vebruery 10,3558
mdeheanntsagl
0.
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VRIT] WL ART YA TATUWWpaor ("7 T ¥7%% e LA

HYAYE OF HEVADA

OREIGE OF THE ATTORNEY GENERAL
Haydiod

e elyphusns (700 ¥PA1R
T RS Ft 70 KTATSS

Pehtasy 10, 1595

TO; Joed G, Buhsnsn, Atmbrtetratee, Redd Bitats Diylaion.

mmmmzowa&mmaﬁdm;mmm.
© of AR R frtuvestid Revurnns

FRoM: Dy Mt Lins, Doty Aty gomst for €+ 3

Tigal Netmty Divisba
KB Anatonls of AR 443 by Rasl Hezie Diviabnd

PO REH

SRR A FITLEE
AR ASvRey et

A s FEGRUARY b4, 999, 0180 A3, - 308 VIAS

Viviow by the Rusl Hetee Divkalen (FRED) of
1695, taless ¢ mamber of seelous ransesay mpedlg

AR, 152 (FBIN), B8 wordad on Hewury L.
i Tha Following Jamady

dy e Jack of Jusledisio m;aﬁ&tmﬁpm;smmmmd&m&y
dfmégm ol medintion asdfex esblishtion for atsnatiya tlepaby pesoltion (ADR) somaged

lrtigh. e RYED,

@ mmmwky:nﬁmwﬁgwmmﬁamwm@mmw

s ot vt 8 Divlslsn's Yosmstoguiioni
Gy :

atliy of dalegatiay Juiaiul fuetions 1) i eventevn ranelh, und

, & the Haol Trapst otk RED Javelid i wieiing the, adininieadon oF (58 ADR
;mg:mg iansmmmﬁwmmmmym ot $oh yevengs T bp genimied, hvon the

el types of caeey fir witeh judadbelen i previdsd.

L. JURIGDICTTONAT CONBTRANID WILL, LINIT o

YPRY OF CASES

s TNTO ADE TG CLAIMS FOIL MONEE T BRCHEY OF $7,800, LEAVING
?&%&%ﬁmﬁ &% TWTERPRETATION, APSLICATION ARD FHEQRCEMENE OF

C0aTs TN DISTHICT COURT. '
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WL W) ke TETEGURANT TTIET & RN S

Yois @, Buchetan, & 8,
Res AB 152

Febuacy 10, 1695
Page d

% HAVING‘NQWAWWBY&W@W’EO&KMWQOKWW~
SULATING DRAFIING OB, RHPORCEMENT OF CO&R, THE DIVISION 18 1L
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~~ s e ¥ e e e

| fUNOTER ORTHE
ASSEMPLY GOMMITTER ON JUDICIARY

Sinty-sighth Sesalost
May 24, 1996 ,

The Qprnm,ittea an Judlictery was called to order af 8100, am, 00 Wadnesday, May
24, 1998, Ghairmsn Andersoh prastding i Room 382 of the { agistetive Bullding,
Carson Bity, Mevada ExhibleA ls the Agarida. Expibi B 1 the Atteridancs Roster.

. M, Bornle Andsrson. Shalrrran
Mr, Davld E. Hureke, Ghalrmah
Mg, Barhara B, Buokley, Yige Chalnmaen
Nir. Brign Samdoval, Viga Chalrman
Mir. Thomag Batteh
M. Johiy G, Garpentar
. David Goldwatet
M. Nark - Manando.
Mrs. Jar Monaghan
e, Genl Ohrensehal
M, Richard Rarkihs
Mr, Michisel A, ik} Sohneider
M. Diarne Steel
Ms. Joannine ‘Btroth

QUEST LEQISLATORE: PRESENT:
Mohe_
m;m&mﬁwasgm
penris Neflandst, Teagarch Anslyat
Pty Hicks, Committea Seeratany

M. Dennls Healy, Navada Highway Patr) Assodiation
* Mir, Brent Kolvet, Esq. .
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Assembly Gammitta. on Judiolary
May 2% 1988
Poge 3

Me. Buckley-odvised the aross wers brolen down inte the major seotians af the bill,
dnd tha proposagd gmendmant was the rautlt of intarasted périfes working togather
srd are In Al aresment with the work documant and smendments.

\if. Dannia. Healy and Gary ‘Wolff, Nevade Highway Pateal Aesovlatlon, find M.
Valerle 5. Gooney, President, Navada Trial Lawyory Asaaclation, sfilriged thay wera
by suppert of A.B. 292, es-amsndad, '

M. Mnnaghari oommeﬁta‘d.thls p‘aﬁtou!aﬁ_bl'ﬂ wat a difffeult issue 1o underatand
and work ot snd appraciatad everyona’s shility te work togsther 1o meke it easier.

ASSEMBLYMAN BUCKLEY MOVED TE AMEND AND DO
PABE AB, 282,

ASSEMBLYMAN BATTEN SECONDED THE. MOTION.

THE MOTION GARRIED, (ASSEMBLYMEN GOLDWATER,
HUMKE, PERKING AND STEEL WERE NOT PRESENT FOR
THE VOTE)

- Requlres srbltration of aataln dlaims ralating
to vosidantial property,

Mr. Nellander informed Mr. Sohnelder gud Mr, Sandoval held a subsomnities:
hearing in Laa Vages snd briefly summarized the repart of the subcommittet,

Mr. Sehnsider advised the by soncany was el de novo. He stated the Las Vegas
people. would prefef to go without trlal da pove snd advised it wanld allow e
peopla. instasd of golng o court to gt right to arhiyration to resolve differanses,
Mr. Sehnoider notod the resl eutate division has algned off bn this amendment,

Mz, Sancioval goramented Jt s a product of axtanglve negotiations, hard wark #nd
ha wais i oompiete suppart.of tha blif as atmended, .

Mirs. Mon‘aghan.stamd' Palnted Desert fs In. her district and they are heppy with tha
hill.

Mr, Schnolder stated #s soon as a fax s rucalved from Grockett & Myers,
Attorneys At Law, of Las-Vegas, he willsubmit the amendmant o the sommiftce.
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Asgembly Bommittes Ol Judoisry
May 24, 1285
Page 4

attached as (Exbibiy B,
GOMMITTEE INTRODUCTIONS:

ABSEMBLYMAN GHRENSCHALL MOVED FOR GOMMITTEE
INTRODULTION OF BOR 11-630, o

ASSEMHLYMAN SCHNEIDER SECONDED THE MATION.

THE MOTION GARRIED,  (AGSEMBLYMEN BATTEN,
GOLDWATER, WANENDO AND HUMKE WERE NOT
PRESENT FOR THE VOTE)

ASSEMBLYMAN SCHNEIVER MOVED TO AMEND AND DO
BASE AR, 162 ALONG THE LINES OF THE WORK
BOCUMENT PRESENTED WITH THE INCLUSION. OF TRIAL
DE NOVO,

ASSEMBLYMAN CARPENTER SECONDED THE MOTION:
Under discussion it gantines its reviaw 10 the yecords: corisidered on spped,
Subgtiction B &r.p. 8, the appsnl 1 oply basad an the record dnd doss not take: new
winessess and tegtimoeny, In @ el dg rovo you take new Witrusses aod
tastimohy. M. Nellandat road ttia proposad changss o the amendment it the
rsnprd, attachad tn (RXhibt . ‘
THE MOTION CARRIESD, (ASSEMBLYMEN BATTEN,
GOLDWATER AND HUMKE WERE NQOT PRESENT FOR THE
VOTE) '

MMMJQ@ . fakes varous changes rslating o
diseriminatory. practices,

M. Neflander 5rie,f!y summarized the rapbrt of tha subgommittas, attaphat 35
{Exhibit G

M, Aucklay informed roxuipt of two more lstters In support of A8, 502 from MaEM
Grand and Southern Nevada Human Resourag. Agsoolstlon, attached as [Exdlbith),
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Assambly Comimittes v Judiatary Work Session
May 29, 1088

1. Report_of the Subcart 1iftes_to Consider Alsombly. B QmAN
Buekley, Agzain blumen. Humks and, Qoldwater, and Asgemblywoman, Btasl

This bill addresses the dispasition of tantain Yoliremant benefits in divisress nases.

Aftaghed. v & conceptual amundmert. prepatad by Valarle Coonsy,. Nevgda. Tial
Lawyers, i cansuitations with, fhe primary proponents, 1o rofiast thy intent of the
subcommities,  Thé amendments propuse the following majer ehenges:

v Clarify that the bl only covers thos rétirament banafits thef ara vanted attha time
oF divores.. Delpte ther remainder of subgaction 1,

" In subsolion 2. provide that where tiio party e nat entitled to' recslve soval
saourlty benfits, butihe ofhéris, e court hay conslder thet aleimanl and pravids.
an oifset if NETRBRRTY:.

o fmend subsection 4, to address the fimg when a ratlrement baneft 18 payable fo
the nonpariclpating spTULE, (f-the banafit lp evelfable 1o ihe renparficipating
spolsg At or pefore the date of allgiility 1o vetice: theh it must be paid at he tme
of divoros, upon. sligibllity o retire, or at & tre ngraed 10 by the partias. ifithe plert
doas not allow payment, untl the perticipeting party actually vetires, then payrnent
naad not:he pald untll actial retirerverit 1f4he cotrt orders an alismative maans of

protection ke a suiety bond or-some-other form ot proteciion agréed upon by the
parfes. .

v Amend subseotion £ fo ensurd fhat the. participating parties. e'slzdé ia not required
1o pontinue. payment of panafits upon {ha death of the patficipating party.

>

Prayide that the bill g affestive upon passafe snd gpproval,

EXHBITE
58,
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[l _Repor of tha Subrammities to Considsr_Agsembly, Bl 182 « Chalvnan
Bohnelder and Assermblymay Sandoyel '

Tlhls pill fequirey mediation o sr‘blt‘?aﬁc,m of claims rafaled to homgownars agsotlation
disputey.

Attached Is & conceptuzl amendiment that makes the following ‘major changes:

4

Exoludes disputes Tvolving tille to ral propery;
v Olarifiss. that the bilf would apply to actions in-tha lower caurts)

»  Ruthorizes madiation If both paitiay agres, amitration, If they d not Agrae OF 50
Tesuest

¢ Provides procedures farthe sslestion of medlators or arblirators;

i Authorizes the paities: to agres to. binding or- nonbinding arbitratian znd a il
da hove I In binding arbifrstion the pary sapks 1o vacale the, sward begause of
oarfiaption or fraud, of In non-binding srbliratlon becsuse of an njustics In the
award of the arbitratory

«  Peds of the arbitrater are pald by tha partles promrata; and ‘
+  If & party appsals to & trial de novar and achleves & restlt fess favorable thart the
inilial award, then that.paity must pay the posts and stiornays: feas of the opposing

m,‘ Reuort.of Assemblywonian Bueklsy Goneomning, Asaambly Bl 802

THis measura amends varous. provistans of NRS ta bring Nevada i "substantial
sompliaros” with the Falf Houslng Ast. The kil ‘prohiblis diserimination i houstog and

sale up a procedive. for the adjudloation of disputes. Aftached is & opy of the
propesed amendments 0 address Jesuss ralsed during fhe inittal haaring on the bill

&0
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Asgernbly. Bt 86

Reuuires ratords of Ul viok
sooord Jou 7 years.

atlons by Juveniles 1 be plaped on the. offender's driving

Amendment Nog 342 - The information may not be released fo:an gmpiover c;r
insurance, Gampany unjess the juvertie or parant of guardan agrees {y iho releash.
Law enforoerasnt offfglale ant gourta. e grunted B0eEsH:

Furdhet dispoussian sonserniig the ability of a onid to deny conviatlan of sugb

offanse On anploymart applioation.
4 wiho has. eommitied pul

Auvgmbly, BILEL .
raatment of a person undar 2

Requiras the. svaluation and t 8]
ta determirie: 1f he lo 8k abuset of aloohol or drigs.

Amsnduipnt. N, g6 - Ghangss the wardatory tre
Dllows the judga-te ardet the child to perform os

chRryes relafing to the avaluation oF {raatment,

v, Agsembly Bl 508

Thiss mezstre: requires the extahlisterit of a boot GAMP for |

atipeni provisions o diseretionary. .
ermunity service liet of paying the ;

wvenile offendats.

H4,
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vl W AswY -1~ FRre 0 Sadac Sas )

OROCKEIT & MYERS.
ATTORNEYS AT LAW
0y South Third Stsest
s Vg, Novedn 89301
Telophone (702) 3828714
Teleoople: (702) 3027593

DATE Yiny 17, 1595 R
TO: Bk Sebneidey
Vievads Legilatw - Amembly
FAX NOMBER: 0. 6575962
FHOM: Hiolssa G, Lavellp, Bea, ‘
Wy Aasbly S
" QOMMENTS: e ataohed.

ALL cﬁmmmzs,mmmmmcxm SOON A8 POSSIBLE,
THUECOPIEE, OPERATOR;

Wi ANETRANSHITTING 77 PAGEY) (uhuding e cover shgoy). T YOU DO NOT

THE FORATION CONTATED I¥ IT00. FACIIL

CONTIDRNTIAL INPORMATION mﬁ&mmomv*soxmmmmmm& .
ABOVE, )Y THY READER OF TUH foEAGS 15 WOt THE : 37 R HEMES)

. KoIDimD THAT ANY FISSIMENATION, DITRIBUTION O% COFLING OF T COMMUTRGATION. it
STRETLY FROVREIED., X YU BAVE. RHCRWED THO COMMUNIGATION 1IN HRROR, FLRASR
TVMEDIATALY ROVIEY. US BY YRUSPRONE; AND REFURN TS GRIGRIAL, MESSACE T0 US AT THR
ADDVE, ADDRUSY VIA T T POSTAL SEWOIE, WS WILL ROMIT ANT FOETAOR CrATOnS
TRCURRAD 8L Y0U THANE. TOU, : EXHIRT li

6
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e Y

i e e A s e SRR
A T s ey

mcmgm:ﬁ&mmm? gisH
A@Wﬁmﬂ&ﬂ& 182

athiteation of cextaln el vefptity 0 rosidential proport:

‘SLW&%Y@EW@%

Rifeot o Local Goverumt e,

Rifers.on the Sade of o Tndnsteial Tos

st ek

o elternaiing disgmzmmuﬁom sisuirleg he aebitgnton o msdiatian ok
g other et pmex}ymhﬁng

AN ACT ralalliog
g ioesidential groperty; and provi

cortain clalss yelutn:

thereta,

i, FEOPLE OF THESTATE Ot FEVADA, REPRESENTRD T

SERATE ARD ASBPMBLY, DO BNACT A ROLLLWE:

Chaprer 39 of NRE Is henely amendud by Bdiog fhersto tHo

Sestion &
{nchisies, of this adt

provistons sst forth as setions & 10 14,

Ay ixﬁe.& g sootions Z w0 10; of thls sot, wrieng the gunkexd

m zx_ mulus‘ﬂe)
othprwise roguigos

1. "Azs’éésmbﬂis“ sovemay, vl churged) tnoluding late ohaxges,.mmm ang osts of

of teddentisl propery puarsumt 10

pollection whicl wx amsociation may ey ajjelinat owners:
a deglaradon of ccvenunts, conditions and gostrictions, 84 well 5 fues; fess dnd. ottiey

Wy 17,1999
ROPHEE PR
&
: 653
SER0C0O0S7
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pharges Whigt mpy ';:1.’6 Jovied pravsiant 10 NRS LGS0 (E) and ()

9, “Assglstion” fine tha weaiting arerThed o it fa NRS 116320318, whather 02

ot the paetsular ausoclation (s mbject Yo.thet 1o,

| o vl optlon’ instinfes ag ncton £ woney of squitable valipf hot doss not
ineiude nu astion i saully for iijutictive polef whore there eris an tmrdints threat of
Srreparable harm, Ot Y wetion involving the ifle o yesidontial propsty.

4, ivslon meras the tesd estulo didison ob U8 Dapartment of Rusiness and
Tndustin .

5 "dw@‘apiﬁﬁﬁ aréa” iouns g dex within 4 rostius of 350 wdlesy G, thi>

. rq;{denﬁax 'pxégeny or assoelaton Which g ghe-subjeet-of the gebncarion. or Miigatlon.

6 "Cudlfen Medinmy' g *Qualitiod Asbitmator® s this the, madiator o
;a,r*oif;raigr shail be Traines! asd exporienced jn mediaton ox afbitntlon aed shall b
spacimadimmmg or sxpedencs inths reeotmian of dsputes juvolving assorfadony ind the
{respretation sl puforvsment of devfarations of covenanls, sonditions gnd restdotibng
affecting residentiel propeityy and an assochions corparate arﬁo}e:sr of fncorpiiration, bytawx
aod sules axd fogoitions prosmilgated by an, assoplaton.

.‘#, "Reuidontial property” Mcudes, bt 15 fut mlted s, teal vstate within 2
o] gomumilty subject 10 the pavisions ot dhapter 116 of MRS, The form ot MOt
Includs commm:ial properly- I vo jention therenf comtains. progeny whish I wed for
residential puepodos.

sioon 4 Mo abvil gtion bied dpon. & vladt relnting to!

oy 17,1988
&
§4
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@ The {nferpretation, appiication o epforesment of By Covenunlg, conditlns
pr yeargictions, rules wnd sogulations, o bylaws ndnpiad by Ko assofation, 'appligbla.m
repldgntisd proparty; OF

() Aniuorease redueiion yrimpoatdonof Wmawmts upon reddentie]
pragorty o

® The potletron OF ARl westHes
oy ha copmeneed it nny sonal] dladms eoust, Jostios's envet v clintlet oot tudless

() the conplaining pdy T oxhansted afl b -
agoelation adnﬁmsﬁaﬁw prosedates whlch wre
spenified fn the covebanty pditions 08
xeatritions, ur i e bylaws of Iny the. rufes sud
sogulations of the asoelationt Kl

gy the motlon hme beews abiiied to arbitration.
puramazs 10 the grovsions of seckions 2
10, tugtusiv; thie-80h

2 Avourt shuil disiss sy it setlon which bs- commmwi {nviotaton of 10
provigora of nubsacﬂan i, _

Set ¢, L. Al persons having Wy dispute gavsmd by Seetion. % ghové, shall
subilt the diipufe to sltertatiey dlspte zesolution i the imnner preserived below

(@ A porsondhall filen conplaf with-the Divislon, which st include:
()  The vompléte namey xdldvetser woe teliphosie nimbens of slf prntles

ey 1, 1
eofislpainn s

4
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GRS iﬂﬁlﬁl‘,
@) Ao sieteient o the Tindurn of e clabmy
(i) A satuments o whether s pepson wishes to huive (i clxmn suhmifted
b o arteedingcr nd whetey e agrtes o ‘mud&sg nzbitmﬂm aad
(v)  Such othar fftemetion ag the Dbt may Yoquiro.
2, Thepatiton e i accompraied by pfee to beletepmined by the Eivition.
3, Upon fhio fling of the petidon, the: porfdoner; sball serve & COBY of the
eprapfaiit. n thy megier presalbod 11 Ranle 4 of fe Novads Rules of CHll Procedis for
the Huvies of 1 yarpons td complafnr, The gomplaint 86 erved must be gedompanied
by & statoment erplatning e propwitares for modiation and arbloation sot fort B this act
4, Upnn bolng secvedd prtsnapt subvection 8, the perien upos Waem ¢ eopy
of the, cotplaint was sevell shiall, witlin thiny (30) days afer the dafe of service, b &
writton answer with the Dividon and tavst fnolide 8 fee 1o be determined by the Drivisitn,
See, 5. 1. “The Dividon ghall estdblish and faotnialy (2) 8 ittt explanstion of
“the: arbieation snd medistion provess vequired by bis Satate, and () u Bt of gualified
wdllirtors wnd achileators avallsble i sl xsfor population easton: jn-thes Stnte, Lo comply
wiﬂi this pact, e Divislon ey sely ypon s of qualified pessns madtalned andd gublished
by-sushi argoniations ey fhe Amiogicast Arbftmtian Associition; Nevnda Dispitte Resoluon
Hervico, Nevads Avbitration Assodlation, Commmusdty Assosdiations Tosiituts, o by y-othet
quialitied providen, The Tiviklon. sy vequire tiak soy Slpute tasolution peryice provides
iy tho Stote denonstsaié 10 e Divielon: thit he ot eha & s fuet guadified.

- ,myuggg
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7, Halipurtes n;\md in a commplelut Hed pursyant o Feston & ot this Act agres
' o mindiation of the dispute, thelr agreement to mmdlate shall b reduesd to writing and the
portles $hall select 2 qualified gediator avaflable: swiittin the geogmphie sres or sueh other
Topation {n the Stiite, fom @ st of auiffed metliatoré o o sodntained by the Trvision,
T£ thie pattioy connot ags vpon 4 medlator, shen the Divistont shall appoint 2 metdistor
svatinnle within the geographic aren from wboh list rumdntined by the Divlsion: Medlation
xhﬂ“ ‘e coppletad withia piety. (903 days of the partlis’ appesment O Tedints, uiitess thio
partles othervise ugrpe. Aty agropiiont Yeactied fionigh mediation shall be poduoed 16
“wiltig by the wiedistor within $hicty (30) days of the conchusion of the mecﬂauon. #ndd s ey
of o sgrepment shall be provided to ell pattles, The pretizs to meitizslon siay stfores the
ageestaont yeacked fn medlatum 1 TH8 SN NG 88 BT other written sgeeoment, The
pasties shall bo rosponsible fOZ? all costs of the medintkom,
3. 160l pacties t o disputa do sot vequest snediation, nnd whethet af ot an
answor to {he eompladt 3 diled withlss the period speetlied, the paxﬁw shall selest. a
qualiﬁed agtsitrator avilisble within. the geoguiphle ares 1o arbiteste the dmpum If the
partlos tanit wgros. wpon i qualiied: arbitrator; then the Division shall ssleot the quaiifiad
athitrator froud 4he geopraphic aren wnd ghall Tiotlfy each, pézty of fhe waxne of suel
arbiuater, ‘ '
4, ‘Thewmbitratlon shall be santnetes sousistently withthe provisiony ufSedtions
384715 throngh 3,105, subseoron 1 fnolusive, nndgections 38,115 through $8.135 hiclaive,
s sgotion 38,165 of NRS Chaptor 38, Uil Adbjeation Ash gubjeut; however 1o the

- Hay 7, 1935
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nppsal provigens sid ofer tegquimenty statéd jn: this Ast. The asbitrator may hedt
Covidenes and miske § feel detenningtion hesed upon the evidente pwoilwesd,
" nutwilsstanding the faflir of  parey o filesn aavweror to .tippa;f afesy propar notifeation
of ths honring, The swird.of thymbitratoe shisTl be vendered within {hbe time agesed by the
paiies Wit not Iater than thivyy (30) days ufter the eonclusion. of te ebittation, The
Jevisinn must Hrcugo Hndtngeof fast snd, € appropibite, concloslons of taw. The desidon
pay inchade axt award of ritomey’s foes to. (s prevellog perty, In the dietion of the
ashiftestor, "The ‘achitvator shall deliver-ifie declsion pereonally or by reglitered o vartibioil
mail to-esch puriy wnd.to e Tivlaton.
5 Upon veoelpt of o el dorislon pursuant to subsection 4, & prxty ma, within
{hiry (30) Quyw, uppeat e declslon of the asbitratar t the dhstilig court fn whoss dlaleist ;
sho detlslon wis made, T condustiig s dppeal pursmaut to this seotfon, the distdet sourt
shinll confine fis: veview to the rocond submiited on appeal and shall nne subsitue its
Judgment for that of the sxblteator ky to Wi weight uf évidencs ou.n question of fact
,‘ 6 'The court may remaind vt affh thy finel declslon o seg-lmside in whale or
et i the oufstatind sighis of elther party have bebn projudiped besauga the fil
decislon of the whiteator - - ) '
@ Inviolatioit of ofsitftutionel or siattory provisions;
(b)  Trexvess of the simtuleny authorlty of the arbiator
()  Modo pod unlswhil progedurey
{d)  ARfweted by other soor of Jivy

May 1% 1468
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{s) Cloatty etoneous fa vlew of the xollsvle, probucve. s substantlil evidores
g s whaols racond; or 4

(f  Asblrsry orcaprisions or charastorized by dbuse of dipcstion,

7 Ifooippedlis made plretiut to £hls seption witkin the yresrribed pieied, the
deiston of e arbiteator kecomes Hnd. Upon application thorefor by & partyy e disfrlot
ok shall extor s judgrsat o detivo dn vonformity sl the detiblon ofthe arbitrator: The.
ndgment pr decres way Ve enforeed asun other fndgiaent o decree. '

See, 10, 1o The Diviston shall ilminlsier te pmvisém,s ot sections 2 to 10,
jutcbasivis, GF this not wid ey ndopt suh ropuldtions A BT tiecessary {0 cdrry ot fhasd
provisiom,

5 Tcioptas olivedse provided i subrostion 3, afl fosa volleates by the dlvisidn
pursvant 4o the provisiors of sections.2 10 10, mchusivs, of this. et mngs e socousted for
sepuyalsly wnd wdy only. be wged Ty the divislot for eifminlster the prewistons of sestlons 2
v 10; inghusie, ot thls act.

Geo il NS 38250 hervby imended te-vord ay follums: _

88730 1. [AU] Hxvept s atheesisy provided - vastion. 3 of this xok it cdvil ectings
e fa-etriot osvart for dawmages, if the bawe of action mxises ba e Seare of Wevads and.
{he amout K iz does it axceed 925,000 post e gubiiited fo noitbinding arbitration
in. sveqrdsnce with the providens uf MRS 34,553, 98255 anf 38238,

4 A cisil aotion for daanges fled fn jusgos's couy may” be sbIES 1o

sxbltation #f the parties sgree, ewally or i wiitlng to the mifyvifesion,

m‘m_.ms

# S
&9
SERO0103:

AA000622




- 19 Mos. 23},

Case 2:14-cv- - '
4-cv-00123-GMN-NJK Document 74-9 Filed 08/27/15 Page 72 of 79

Y wd
eo in waild
et

{ {igerting:

t

o the call

{bly BiftNg,
o

 Chaleman

o, 154, 405,
ack with the

Chalymign

‘o to TEpoOtl

Chairman

spembly Bl
s stme Hank

Thatrman

1 No, 258

. ok With the

Jrotrmon

afv

v ein e vy et 4 by

b S e o BT URILY SR

(k

6896

M Speaker:
Your. Conoursait Comeniiies on Transporzation, to whith was vefsered Assernbly Bl
1o, 530, Has laad the eaiis-yuder congidesation, and begs Teavs, to répant the wame hdck
with the reqamigérddion: Do pass, )

o TuguAs BRTTRN, Chafmmen
Mr; Speakert .
+ Your Congyrrg Copimines o Ways-and Meaig, to-whih way ceforred Ashurnbly Bill
1o 530, heg hud. the sepie indar-consideratiun, wad begs 16ive (o repors 1t sams back
it the regomeneadation? Amend Qi 4o pass &k ampded,

Motse ARSEREY: I, Cluifppay

Mr. Speaker

Your Crimmitine on Ways and Mesh, © Which was referzed Assenbly B No. 628,
has hatl the-pame: wader consideradon, snd bags loave 10, Teport the sxmé tack. vith the
reopmmendstion: Amend, ind do pask s amended. . L :
.. Speakar! C e

~ Yovr Comuling on Natics) Respuros, Apsiculiom and Wilntng, o whish wez vefarred
Sonats Rl o, 402, has hid the sama upder copsidemntion, and begs eave o TepoR e
xame back with the recommentudon: Po-poss.
Joxw CarenuieR, Chairmian
My Speakdrs.

Your Cormitios qp Nutural Resonipas, Apriontnts znd Mindng, to whigh wap referad
Assembly Bill No, 537, hes Yigd the sami wider conaldnration, and begs loive o report
1o sarop bick with the recmmendation: Amend, eud do pass 85 dmonded,

' Jonk CansaNteR, Chalrmast .

: MOTIONS, RESOLUTIONS AND NOT;GES )

* Assprblyman Brnngit. soved (St Assernbly Bills Nos. 152, 231, 258,
405, 433, 49§, 530, 332, 557, 510, 618, £29), SenateBilis Hou. 265, 334,
357, 370, 402 be phiced.on the Second Reading File.

Motion oaned. .

Aszaefiblyrren Frnautmaoved that Assembly Bl Bo, 317 ¢ placed on the
Genoral. ¥ls, . :

Totion parrisd.

Aggemblynan Arbetty poved fhat Assembly Bill No. 120 be taken- from
the Chief Clerk’s dogk and nwpefered 1o the Committes oo Wyt and

Meang.
Motton carried.

. SHGOND. READING AND AMBNDMENT
Assenibly, Bill No, 182,
Bill 1esd second time:
The Followlng amendment was propuged by the Committes on Judiclry:
Amendment No, 658, ) . . -
Amend section 1, giage 1y fine 4, by deléting 10, andl inserting *8,".
Amend seg, %, page 1, e 3, by deleting 570" gnd-nserttug 8,
‘Amond §ea. 2, page 1, by, deleting Tines 3 through § and inserting:

81, “desessmensy’ means:

SERBO104

AA000623

e e Ar gy ety A e et e P

VO




Case 2:14-cv-00123-GMN-NJK Document 74-9 Filed 08/27/15 Page 73 of 79
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e 10

{a) Aty charge which an axsociution may impose dgaingt. on. ovner of
residential property pursiiant 1o @ declaration of covenanss, conditions and
restrictions, Including any lole charges, ntarest and ety of collecring the
charges; and _ o

(B) Ay fings, fees and oifer charges Whith may be frposed by an {
"}‘f&’%’j‘{,‘é"‘ pursian to. paragiophs (), (8) aud (1) of subsection I of NRS

2. “dsswolation” has the rganing aseribed to It in NRS #18,110315,

3, “Civil antlon”” includes an aciton for money daragey of equitable
reliaf, The terat does not include an action in equity for Infuncrive religf In
which.thers is an trunediate thréat of irrepardiile bairin, o qa radon relpting
to the-firle to residential properip, . -
. : & “Division" meany the real estate diviston of the dspartment of busi-
, figss and indusiry, _ '

5}.‘ “Resldensial property™ tneludes, buy is not lmited 1o, real wmare
within®'. ' .

“Anond see. 3, page. 1, lind 14, by deleting “propery;"’ and inserting:
“property.or any ylaws, rdes o regulations adupied by an assoeizion; ™,

Amend ses, 3, pge 1, Hoo 15, by. deleting: “dn Increase of imposition
of " and lnsexting: “The procedures uved for {ngreising, degreasing or
Imposing™*s

Anend see, 3, pag

s 1, line 17, hy delettog; “a diswict conrt™ and
insertings **any cowt in-this state” : , i {‘

Amend gec, 3; page 1, ling 18, by deleting “70," nnd fogerting “'8,",

Amend ved, 3, page 1, by deleﬁng.l' line 10 sid fnsexttogs aet and; iF the
clvil aieron conerns-real éstte within a planned vomamunity sublect 10 the
peovisions of chapter §16-of NRS, all administrative procedures $pecifled in
asry vovenants, gonditions. ar restrictlons applicable o the propersy oF i ary
bylaws, reles and regulations of an ussaclation ave been erhausied, ™,

Amond soc, 3, page 1, line 20, by delating Welistrfer,

“Amend tho bill as 7 whols by deleting sectlons 4 through 11 and adding
Jrfxeg‘ sections designated sections 4 through 10, followleg. see, 4, to vead a8

olows: : i

B8ec, 4, L Any civil aptlos deseribed fu secrion 3 of this act must e
submitted for wodiation or arbitration by fillhg @ whittén laim with the
division, Tha-elaim must ineludes o

{a) The compléte nawes, addresses and telaphone mimbers of all partics
to the vlaing,

(B) A specific statement of the nuture of the clalm;

{c) A statemem of whetier g person wishies to have the Sledm, submified
Yo . médlator or to-an arbitrator If the person wishss to huive the claim
submitted 1o an arbitraior, whethes he agrees to binding arbitranon}-and §

(dF Such other informarion as the divislan rigy reguire. .

7. The writiens clals mnst be gecompanted by a regsonable few oy
dergrmined by-the division '

3. Upon the filing of the veritten clalm, the. claimant-shall sérve. 3 copy of .
e clafm i YA manner prosoribid a Rule 4 of the. Nevada Rules of &ivl

e
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R

owrer gf _ Procedire for the service of a-sumvmons and-complaint The claim s sarved.
titto. d st beaccomparied By o siatement gxplaining the praxedures for niedio~

lectin, ina : dlon. anid arbitration. ser forth i sections 2 30 &, Inclusive, of this daf,
. A, Uport belng served pursugnt.to spbsection 3, the persontpgu whom &
ed by an { ,g“ copy of the weisten clgii wag served shall, Within 3 doys dfter the date of
1 of NRS R service, fils & writien answer with fli¢ division, The answer must be deooi-

N ‘ . panted by u reasonable fee as detsrmined by the: division.

710313, Sue, 3, 1, If ol purtles amied fn a written elalm filed parsuage (0
equitible seation 4 of thix act agree 1o live: the elaln submitted for- mediation, the
’ relief in parties shall reduce. the agrediient 10 writlng and shall select a iedlator -
u relatlnig Jrim the list of mediatore sinuined by the-divislon pursuan o section tof

- this agr, Auy medlator selecred mugt be diailabile within the geographic
ot af buxk- E grea. I the parties il to pgree upon o mediator, the division shall appofnte,
' ‘ sediator from the lisi of mediatnre maintained by the division. dny yediator
eal estaté appolnted must be-avallabila within the geographlc drea. Unlegs. otherwise
provided by v agresmoul-of the partles, mediation must Be completed within.
{nserting 90 days after the pardes ggrée 1 anediatlon. Any agreement objained
clatlom*, ' throngh mediation eonducted pursint 10 Yhis section must, within 30.days
tmposition : aftai the-conglusion of mediutiah, be teduced to writing by the mediator and-
wasing or a topy thereaf provided to eacki party, The agreement may be enforded us
any other writlen agregmiont, The: périies are responsible for ol costs. of
wur" and ‘ medintion copdacted puisuant to tlils section
g % If all the posties vamed in the claim do not agrea to wediation, the
g { B parties-shall selecr pnarbisrator Jron. the Ust of arbitrators ingintgined by
and, i ) Hhe dfviston pursuans ipsection 6 of thls act: Ay arbitratorselecied fust be
Ject 1o the avatlable withirs the geographte ared, If the partles foil 1o agres vpon an
pacifled in arbiprator, the diviston shall appoint an arbitrator fiom the Hist moimained
¢ orin any by the division, dny arbitrator appoitred must be avaflable within the
wed s geographic area. Upan appainting an arbitratar; the divisien shall provide
S A the.nome of the arbilirator fo gach pariy,

ad adding 3. Fecept oy otheriise grovided i this section and excepe where Gico»
to read as: ' sistonr with iHe provisions of sectlons £ ta 8. lnclusivy, of this aot, the
' ~ arblization of o claiim pursuayy to this sectlon. aust be conducted in accord-
of ust be ance With the provisions of NRS 38.075 1o 98,103, Inclusive, 38.115 1o
1 with the 38,735, inclusive, 38,153 and 38, 165, An award mwst be wade within S0
) days: after the coneluston of arbitration, dnless a shortsr period 1s agrasd:

all partigs , upon by. the parties {a the arbiiyation. o
4 IFall the partles heve agreed to nonbinding arbitration, any parly 0.
. the arbirration may, within 30 days after ¢ decision and-award fave bewn
subnitiied supved upon the partles, conmprice 4 givil aetion iis the proper cowrt
the claim goncerning the. clatm- whish was swbmitted for arbitrasion, Any gomplaint
fon; asd ( 7{ Jiled in such dn aetion must comain @ Swork stalgrient indicatlng that the
’ N 1 issires addrassed tn the complaint have been arblvased pursuons {0 the
Mg fee as provisions of yeotions 2 10 8 inelusive, of this act, I such an.aedlor is mot
conupeniced within that period,. any party to.the arbiiration ey, willin 1
vaaraf ' year after the servide of the-award, apply to the propét court for o canfirni
wey . tioir of the meard presiant to. NRS 38,135, .
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N v
3. Ifall the pariiés agres In writing. to binding arbitraston, the arblira:
Hon nmst by conducted in aceordanee with. the provisions of chapier 38 of
N};IS. ;l}n mwrd Pdmcu?t‘d'}‘)ll;fwt?f 0 ff‘m" arbitration may be vageted and.a
rehearlng granted. upon cdtlan Of & party prrsusnt 10 the provisions-f
s o por app an party p p f (
6. I aner the conclusion of arbitration.a party: ‘
(o} Applies 1o have ongward vacaied and g-rehearing grantgd pursuans o
NRS 38, 148; ox ) )
{b) Cominentes a civil action based upan anyelaim which was, the sutifect
of wrbitratlon, , -
ihe party shall; Fhe, faily.do vbial v mare favorable award oy judgment then.
thal which was. obtained ln the Infilal arbitration, pay all cosis ind veasons
. _ able'attoraey’s foes incurved by the. opposing party afier the applicanlon jora
Wt refiearing was made or afier the complaing in the elvil acrfon was fited,
7. Avused in thissectlon, “geographic-aren®’ means.an aren within 150
mitles from-auy residentiul property or-assolatlon whish Is the subject-of ¢
writien elaim submitted pursnant fo section 4 of this acl
Seb, 6. For the purploses ¥f sacrions % 1o 8, inclusive, of this act, the
divislon shall extablisk ond raintain:
1. A It of mediators and arbitratars wha are dvallable for mediaton
and arbitration of olaims. The list must inclule mediotors and arbitrators.
wii, ¢ determined.by tha division; have recéived trafuthy and experlence i
mediation. and arbitration wid in the resolution of disputes congerning (
assoclations, mchuding, withoist limjtation, the. intergretation, sppllcaiion. |
and anfordéneny of covenants,. conditions and resiriatons pertalniig 1o
vesidenglal property and the arficles of Incorporation, bylaws, vules and
regulations’ of an assoelation, In establisking and mabaining fis list; the
division. sy wse lists of qualified persons thalneained by the Amsrican
Arbliration Association, the Nevada Arbltration Assaciasion or @ny other

organization wiileh provides similar services. Bafore. inpludling & medidtor
or blivalor on @ st established.and raintalngd puFsians to thi sertion,
the diviston may pequire the midiator or arbitrator to present proof sarisfac-
tory-to.the division tlde he has reveived the traiuing and experience rrquiréd
for mediarers and arbltrators pursnant fo this section.
9. A depumeits whizh containg @ vritten explanation of e provedures.
‘f%* medintng oid arbltrasing elaims pursuant ¥o Sections 2o B, Inchisive, of
this aet, N :
Seo, 7. Aty saare of fimitations applicable 1o & cluim deseribed in
yectlon 8 of this act is tolled from the vinw the Saim i sulmitied Jor
mediatton or arbitrarionpursuant to-seetion 4. of this aee wnil e copclusion.
of ‘mediation oF darbirration of the clairt. and the period Jor vavasing the {
award Tias wxpived, L \
 Seq, 8, L. The division shall adminisier the. provisions of sectlons 2 to
8, inclusive, of thiv act atd may piop! such regulations ay are necessary 1o
aarry out, those provisions,
2, Al fesscollgeted by the diviston pursuant © the provisions of sections’
210 8, inclusive, af thix wet wust be. aceounted foy separarely and 1ixy only

i3
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2 arpivige be used by the division to adgpinister the provisious of secrions 2 to &
sler inclustve, of This ach _ .
ited teives Seo. B, NRS 98.230 1y hereby smended to tead ay foltows:
wlsions of ' 38,250. Kyedpt ag orherwise. provided {n searion 3 of this acty
{ 1. All civil motdons filed 4n dstedet conrt for dumages, if the. canse of
] action arises in the State of Movads and the atount in lsup dosa not exuopd
urslans 1o £25,000 mnst be subinitted 1. nonbinding arbitration {w npcordance with the
" ' provisions of NRS 38,253, 38,255 and 38,238,
ke subject 2, A civil etion for dameges fled in justice’s sourd way b sibmitted o
: axbiitration i fite porties gres, ofally. ot in writing, 1 the submission,
ket thon, Koo, 10, NES 1164110 Is hersby amendéd to read s follows:
i reason- 1164110 1, Bieept a8 otherwiay provided lr [pubsection 1) subyec-
aton fora © ‘Hons T and 3, » deposit mads iy connection with tho purchage of reservation
1 filed. ‘ of 5 unlt from & person roguived to deliver a public offorlug stiement
Vitlin 150 pursuant fo subssction 3 of NRS 16,4102 st be placed in syerow and
bjert of ‘eld elther i this staie or in this state. whexs the vait i losated i an aceonnt
T deglgnated sololy for that purpose by & Tivenued title insuianes company, ad
s aef, the v independet Honded esceow compuny; o af {nsiitiution whasé acepunts are:
L tigyred by: & governmentl sgenoy. 0 fstramentality itk
mediation () Delhverad 1. tho declasant at closing) A
whitrators , {b) Delivered to the declaran beosuse of the purgtisser’s defavlt undot &
erience i contret 1o purchase the vt} . L
oncerning (c) Released . the declarank for an additional liem, Improvement,
wpll { optional item or aietation, but the ‘amount yo. rloazed: o
win, ¢ - ; (1) Must not exceed the Inssor of the amoudt. due the declpast from the
rules and g purchaaer at the time of the release or the amount expsnded by de doolariat
e I, the ' for the purpose antd .
Antarict: {2) Must be credited upon the purghass prige; o
any. other (&Y Refunded to the purchaser. e '
“piediator ‘ 5. feposit or-pavancs payonent mado for an addidlonal e, lmprofe:
s seqtiom, ‘ment, opticnal tresn op alieratlon may be deposited, fn cacrow or delivered
£ safisfac- dirvatly o the declarant, 13 the phstiss, may eonirEet. )
preguired . 4 3 In Hewof placing o deposlt in gxcrow pyrsudnt to subseetion 1, the
. : declarant may fursish o bond execised by him as pringipal and by 4
rocednres comoration qualified undsr the laws of this stdts 65 surety, pasable to die
elusive,-of Stats of Nevdda, and conditlonsd upan the performanca of the declarant s
" dties coriverning the purchase or reservatlon of-a wuit, Bach hond nust be,
wribed i ina ijnm‘pa! surn equal to the amount of the depostt, The bond must be held
witied for wrily .
?;7101113{2; * {a) Detivered] ro the declaranr ar closing; . o
earing the 7z & {b) Delivered 16 the declarant bacausg of the purdhasér’s defauli tnder ¢
( : contract o prrchase s wuity or:
tomne 2 to ’ (¢) Released to fhe dsclaram for -an. “additlonal Ytern, improvonient;
cestary fo apional ltsm or alteration, s _ ‘ .
I Arnend The tifle of the bill, ficst line, after *the arblization™ by nsertiig
o sec ™ : #or- riediation”.
)
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Amend the: sunimary of the bil), first ling, aftes “arblurdon’ by inserting
“or medistion”’, ‘
Assemblyman Schneddor nioved the adoption of the amendment,
Rematks by Asgoniblyman Sehueider..
Amendrent adopted. ) . {
Bill ordered reprinted, engrosséd and to third readlog. A
Assembly Bill Ne. 231, _
Bill send second Ume, ordored engrossed nnid to dijxd reading,
Assombly Bl No, 258. )
Bl read second thme, .
The following amendoent was proposed by the Coromittée on Woys and
Means!
A . Amendment, No, 760, ,
SIS - Amend msotion 1, page 1, Tup: 10, aRer “pumbery; and” by inserdng:
Yaxcept ng oflerwise provided Tii subseotions 3 and "%,
Amend saction I, page 1, betivéen: lines 12.eand 13, by lusorting:
43, Exuept as ofherwise provided i subsection 4, ths department shatl,
wpen the request of an applicgny, subsitite for the seal.of the Branck of the:
Armed Forees:of the Unlied States ihe eablen dr viher tnsigne-of the spaeifie
riditary unit to, which the opplivant was assigned it
{a) The sullitary wiitds a recognizad whit within the particular branch of
the Armed Forées of the Unlied States; and {

(b} At teast 250 upplicants roquest the Substintion. of that emblemy or
Invigna,

4.? The director may use or imitate.a seal, emblei or olivr lnsigne of a
Branch, -or it within that branch, of the Armed Foreey of the United States
anly i thag use ov Imftaion compliés with e pravisions of 10 U5.€, §
1039, s that seation sxisted on Qctober I, 1905,

Amend seation [, page. 1, Hos 13, by deleting 3, and Insertlng 5",

Amend segtion 1, page 1, line §6, by deletlng ¥4." gud inserting *'6,"..

Aniend seotion I, pags 2, by doleting Hme 3 and osecting: *7 The
deparinient shall deposit the fees coblscted plo'syant W subsection 0,

fmend seotion 1, page 2, Yine 12, by deleting 6, and ingerting "8,

Ammend section 1, pags 2, Hue 20, by deleting “7."" and: inserting *'9,",

Assemblyman Arberry movéd the gdoption of the amendment.

Remarks by Assomblyman Arberey.

Atendment adopted. ' .

Bl grdered reprinted, engrossed wad ta tird wading.

Asgeribly BUt No, 405,

Bill read zecond tme ;

The following amendment wug proposed by the. Commites on Judiciary: (

Ameriimeént Mo, 5§30,

Amend nes. 3, page 1, Linea 13 and 12 by delatingt “1n

L Law' and inserting Yo law'.

Amend a%0. 3, prge §, by deleting fned 13 throigh 18.

s
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ARUPIED AMENDMENTS)
' . T N
ASSEMBLY Bl Fo,, 152« ASSEMBLYMEY SCHRBIDER, TANPENTER, BUCKLEY,
{ SUREL, SANDOVAL, BERNETT, MONAGHAN, DHRENSCHALL, SEGERELOM,
. SHITLER, HUMKE, GIUNCRIOLIANI, $TROTH, D5 BRAOA, BRNAUT, ANDER.
SON, DINL, MANSNDO, HETTHCK, GOLDWATER; HARRINOTON, FREEMAN,
BATTEN, PERIINS AND BACHE

Frvruary 1, 1995

Referred to Commiftes on Judjolary

SUMMARY -Reqqulres sthitration o tmediation of cattaln glsius reteting fo rosldgnial fropatty, |
BIR 3-1432) ' '
FISCAL NOTH:  Effert on Locel Gavetameni No,
Effect on (e State or on: Indushdal-Inyuraned: Yes.
o

BRRLANATIONMatier b Salies U iy matien:fn Srvckerc] 1 dn sivrfel o b i,

( AN AGT relating to arbnmﬁ,on;‘mu{ﬁﬂg the arbitmdon or mediation of centsln efeims redifing
‘to'vesfdoniiat praportys sird providing olber mattets proporly _r%l:glhi‘g therdto. -
THE PHJPLE OF THE STATE OWNEVADA, IEPRRSENTRD 1Y SENATH

ASSEMELY, DO BNACT AS FOLLOWS:

Section . Chapter 28 of NRS is hereby amended by addlug therslo the
pravisions set foxdh a8 sections 2 t0 §, inolusive, of this'ct.

See, 2. As used fit sections 2 to 8, inclusive, of this ah, unless the cowest
otftarivlsa raguiress .

1, YAssessments® meanss .

(o) Ay chirge Whith ap associotion migy Epose against an owner of
residential property pursuont ¥ a fdeslaratlon of coveponss, conditions and
ri‘i‘bibﬂo‘m;;d iteluding auy late charges; interest arid costs of collecting the
ERATEEs;y rigt -

10 (&) Anyfines, fees and. other charges which may be tmposed by an associo-
ML rion pursuant o pavegedphs () (k) and {8) of subsection 2 of NRS 116,302, .
12 2 “Association® hes the meanthg aseribed 1o it in NRS 116110313,
13 3 “Civil gciion® inglades wn notion for mondy. damages or equitable
A4 refief The tert doey ot Jiclude ar action in equity for hijunctive relief i
. 15 whlch there is an tmmediate threat of freeparable farm, or an astion tlaifig
( 16 o the tile 1o residential pmpcr?u . .
% ; ’égi.vis‘z‘on” means the real estate division of the department of bushess
8 and industry. ) ’
103 "R?}?équ property™ inchudes, but s not-livitted fo, veal estate witkin
M0 g planned copmupity subjeet to-the provisions of chapter 118 of NRS, The
A1 18 does not bichide wowntareial property If no portion ¥hereof eonidlns
% properly which is used for residential plirposes;

O~ o GBS

G

v
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fee, 8, 1 No oivil actlon based upon & claim relatbag: 107
{a) Thirinterpretation, application or-epforcument af any ¢ovenants, conil-
- tions or-restrictions-applicabls 1g residentlalproperty or any bylawsy riles or
. regulattons adopted By ait nsyocintiony or S ,
b} The procedures nsed foy increasig, decreasing or ipostig additiondl (
assesiments upon residential propiriy, ' '
iy be comnenced In any court in_this state unless. the action hus been
submitred to arbitration pursuant fo tlie provigions: of saetions 2 1o 8, Inciu
siye; of this dct and, if the civil uction congerns rel éstate within e planied
10, conunandty subject i the provisions of chapter 136 of NRS,. all adninistrative
11 procedures specified It any covenants, conditlons or resiriclions applicable to
12 the property or by any bylaws, rules and pegtilaiions of an associailon have
13 been exhusted. )

= 14 2 A coun ghall dismisy any civil agtion which is commmenced in vidlation
19 of tha provisions of subsection 1. _ .
Y6 Seoo 4, 1..Any civil niion described ¥ sestion 8 of this ast must be
17 submitted for niediation or arbiration by fillig o written olaim with fhe
18 dvisions The claint mist inslude: , . )
%g " '(.a)i '?719. complers numes, addresses andtelgphone numbers of oll pariies Yo
30 the clalin
21 (B} specific statement of the nature of the elaim;
B2 (w)A stutenent of whether the person wishes-to-have the olubnsubmitted to
23 medintor- or to wn crbltvator, If the person withes to have. the claim
24 submited.to-an arbitrator, wheiher he agrees f binding arbieaiipn; and {

. 28 (d) Such gtfigr Informiation as th divislon may remere.
26 -2 The viritlen olitm. must b accampanled by & rensonalile fes as deter-
29 mined by the division,
28 3. Upon the fling of the written elalm, the clabmong shall serve o copy olf
%9 the. claitn i the: manner preseribed to Rule 4 of the Nevada Rules of Civll

(=P XN P XL P P

30 Procedure forthe seyvies of a susmens gnd complaint, The claim so served
31 must be accompanied by o statement explalning the procedures for medintion
3% and arbitration set forth bt sectlons 2°1p. 8, fneludive, of this act,
33 4 Upgn being served puisuant to subsection.3, the peison upon whont.
34 copy of flie written elaim was served. shall, within 30 davs after the date of
35 seriige, fils avoritien ansioer with.he division, The onswer must by adeompds
36 nled by a reasopable fee as determined by the division, A
37 Bew 8, 1, Ifallpardes nomed in o srltten clalm filed pursuant 10 section
38 o af thls net agree o haye the rlain submitted [or medlagion, the partles $hall
39 reduse vhe agreement to writing and shalt seleet o medintor from e list of
40 mediators maimalned. by the diviglon pursimt fo seetlon & of Uis aet, Any
41 nedintop velecied muse by avallable within tha geographic. arsa, If the parties
92 Jail 1o agree ypoit a medidtor, the division shall eppaint a medlalor from the
43 list of mediators matitaingd by the division. Any mediator-appotated yust he (
A4 gvailable within the geographic avea. Unlesyolherwiss provided by an agree-
45 pient of the parties;. medidtion must be completed withn 90 days. after the
46 pariles agree to mediation. Any dgreemgny obtalnad thrvugh mediafion con-
47 ducted pursucnt to, this secton nust, withln 30 days after the conelusion of
N A8 mediution, bs reduced to writing by the mediatgrand a copy theresof pravided

7Y

SER00111

AA000630




© o0 N o o1 B~ W NP

NI T R C R C R SR CEE N R N O T e e T e e O o e
©® N o O W N P O © ©® N O O~ W N R» O

SUPP

MICHAEL F. BOHN, ESQ.
Nevada Bar No.: 1641
mbohn@bohnlawfirm.com

ADAM R. TRIPPIEDI, ESQ.
Nevada Bar No. 12294
atrippiedi@bohnlawfirm.com

LAW OFFICES OF

MICHAEL F. BOHN, ESQ., LTD.
376 E. Warm Springs Rd., Ste. 140
Las Vegas, Nevada 89119

(702) 642-3113/ (702) 642-9766 FAX
Attorney for plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

5316 CLOVER BLOSSOM CT TRUST
Plaintiff,
VS.

U.S. BANK, NATIONAL ASSOCIATION,
SUCCESSOR TRUSTEE TO BANK OF
AMERICA, N.A., SUCCESSOR BY MERGER
TO LASALLE BANK, N.A., AS TRUSTEE TO
THE HOLDERS OF THE ZUNI MORTGAGE
LOAN TRUST 2006-OA1, MORTGAGE
LOAN PASS-THROUGH CERTIFICATES
SERIES 2006-OAl; and CLEAR RECON
CORPS

Defendants.

Electronically Filed
11/29/2017 2:04 PM
Steven D. Grierson

CLER@ OF THE COUE ’:

CASE NO.: A-14-704412-C
DEPT NO.: XXIV

SUPPLEMENTAL AUTHORITY IN

SUPPORT OF MOTION TO DISMISS

COUNTERCLAIM

U.S. BANK, NATIONAL ASSOCIATION,
SUCCESSOR TRUSTEE TO BANK OF
AMERICA, N.A., SUCCESSOR BY MERGER
TO LASALLE BANK, N.A., AS TRUSTEE TO
THE HOLDERS OF THE ZUNI MORTGAGE
LOAN TRUST 2006-OA1, MORTGAGE
LOAN PASS-THROUGH CERTIFICATES
SERIES 2006-OA1,

Counterclaimant,
VS.
5316 CLOVER BLOSSOM CT TRUST,

Counterdefendant.
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U.S. BANK, NATIONAL ASSOCIATION,
SUCCESSOR TRUSTEE TO BANK OF
AMERICA, N.A., SUCCESSOR BY MERGER
TO LASALLE BANK, N.A., AS TRUSTEE TO
THE HOLDERS OF THE ZUNI MORTGAGE
LOAN TRUST 2006-OA1, MORTGAGE
LOAN PASS-THROUGH CERTIFICATES
SERIES 2006-OA1;

Cross-claimant,
VS.

COUNTRY GARDEN OWNERS’
ASSOCIATION,

Cross-defendant.

Plaintiff 5316 Clover Blossom Ct Trust, by and through its attorney, the Law Offices of Michael
F. Bohn, Esq., Ltd., hereby submits this supplemental authority in support of its motion to dismiss
as follows.

POINTS AND AUTHORITIES

The new case of Nationstar Mortgage v. Saticoy Bay, LLC Series 2227 Shadow Canyon, 133

Nev. Adv. Op. 91 (2017) decided on November 22, 2017, clarified a large numbers of issues regarding
real property foreclosure sales in Nevada.

1. The commercial reasonableness standard from Article 9 of the UCC is not applicable to real
property foreclosures.

2. The court re-affirmed what it said in Shadow Wood, that price alone, however gross, is not
sufficient grounds to set aside a foreclosure sale, but there must be some element of fraud, oppression or
unfairness as accounts for and brings about the inadequate price.”

3. The 20% standard contained in the Restatement (Third) of Property: Mortgages 8§8.3 (1997)
was outright rejected by the court.

4. The bank has the burden to show that the sale should be set aside in light of the purchaser’s
status as record title holder.

5. There is a presumption in favor of the record title holder.
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6. There is the statutory presumption that the foreclosure sale complied with the provisions of
NRS Chapter 116, citing to NRS 47.250(16) providing for a rebuttable presumption “[that] the law has
been obeyed”) and NRS 116.31166, providing for the conclusiveness of the deed containing the recitals
of the required steps for a valid sale.

7. There must be “actual” evidence of fraud, unfairness or oppression.

8. Fines may be included in an assessment lien and foreclosed upon

9. The fact that the notice of lien stated the current amount due rather than the estimated amount
as of the scheduled sale date does not invalidate the sale when there was no evidence in the record to
show that the bank was prejudiced by the error.

10. Post foreclosure activities do not affect the validity of the sale.

11. The class of persons who signed the recorded notices is very broad.

DATED this 29" day of November, 2017

LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.

By: /s / Michael F. Bohn, Esq. /
Michael F. Bohn, Esq.
Adam R. Trippiedi, Esq.
376 East Warm Springs Road, Ste. 140
Las Vegas, Nevada 89119
Attorney for plaintiff
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5, NEFCR 9 and EDCR 8.05, I hereby certify that I am an employee of Law
Offices of Michael F. Bohn., Esg., and on the 29" day of November, 2017, an electronic copy of the
REPLY IN SUPPORT OF MOTION TO DISMISS COUNTERCLAIM was served on opposing

counsel via the Court’s electronic service system to the following counsel of record:

Darren T. Brenner, Esq. James W. Pengilly, Esq.

Rebekkah B. Bodoff, Esq. Elizabeth B. Lowell, Esq.

Karen A. Whelan, Esq. PENGILLY LAW FIRM
AKERMAN LLP 1995 Village Center Cir., Suite 190
1160 Town Center Drive, Suite 330 Las Vegas, NV 89134

Las Vegas, NV 8944

/s/ /Marc Sameroff/
An Employee of the LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.
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133 Nev., Advance Opinion l
IN THE SUPREME COURT OF THE STATE OF NEVADA

NATIONSTAR MORTGAGE, LLC, No 70382

:‘}S}?pellant, F E L E D

SATICOY BAY LLC SERIES 2227 ~
SHADOW CANYON, o NOV 22 2007
Respondent.

Appeal from a district court summary judgment in a quiet title
action. Eighth Judicial District Court, Clark County; Carolyn Ellsworth,
Judge.

Affirmed.

Akerman LLP and Ariel E. Stern, Rex D. Garner, and Allison R. Schmidt,
Las Vegas,
for Appellant.

Law Offices of Michael F. Bohn, Ltd., and Michael F. Bohn, Las Vegas,
for Respondent.

BEFORE HARDESTY, PARRAGUIRRE and STIGLICH, JdJ.

OPINION

By the Court, HARDESTY, .J..

In SFR Investments Pool 1, LLC v. U.S. Bank, N.A., 130 Nev,,
Adv. Op. 75,334 P.3d 408 (2014), this court held that under NRS Chapter
116, a homeowners’ association (HOA) has a lien on a homeowner’s home
for unpaid monthly assessments, that the HQOA’s lien is split into

superpriority and subpriority pieces, and that proper foreclosure of the

V7Y 7
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superpriority piece of the lien extinguishes a first deed of trust. In so doing,
we noted but did not consider whether such a foreclosure sale could be set
aside if it were “commercially unreasonable.” Id. at 418 n.6. Subsequently
in Shadow Wood Homeowners Ass’n, Inc. v. New York Community Bancorp,
Inc., 132 Nev., Adv. Op. 5, 366 P.3d 1105 (2016), we considered whether
such a sale could be set aside based solely on inadequacy of price. Therein,
we reiterated the rule from prior Nevada cases that inadequacy of price
alone “is not enough to set aside a sale; there must also be a showing of
fraud, unfairness, or oppression.” Id. at 1112 (citing Long v. Towne, 98 Nev.
11, 639 P.2d 528 (1982)). Nonetheless, because Shadow Wood also cited the
Restatement (Third) of Property: Mortgages § 8.3 (1997), which recognizes
that a court is “[glenerally” justified in setting aside a foreclosure sale when
the sales price is less than 20 percent of the property’s fair market value,
132 Nev., Adv. Op. 5, 366 P.3d at 1112-13 & n.3, appellant Nationstar
Mortgage argues that an HOA foreclosure sale can be set aside based on
commercial unreasonableness or based solely on low sales price. We
therefore take this opportunity to provide further clarification on these
issues.

As to the “commercial reasonableness” standard, which derives
from Article 9 of the Uniform Commercial Code (U,C.C.), we hold that it has
no applicability in the context of an HOA foreclosure involving the sale of
real property. As to the Restatement’s 20-percent standard, we clarify that
Shadow Wood did not overturn this court’s longstanding rule that

“inadequacy of price, however gross, is not in itself a sufficient ground for

2 [14

setting aside a trustee’s sale™ absent additional “proof of some element of
fraud, unfairness, or oppression as accounts for and brings about the

inadequacy of price,” 132 Nev., Adv. Op. 5, 366 P.3d at 1111 (quoting
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Golden v. Tomiyasu, 79 Nev. 503, 514, 387 P.2d 989, 995 (1963)). That does
not mean, however, that sales price is wholly irrelevant. In this respect, we
adhere to the observation in Golden that where the inadequacy of the price
is great, a court may grant relief based on slight evidence of fraud,
unfairness, or oppression. 79 Nev. at 514-15, 387 P.2d at 994-95 (discussing
Oller v. Sonoma Cty. Land Title Co., 90 P.2d 194 (Cal. Ct. App. 1955)).
Because Nationstar’s identified irregularities do not establish that fraud,
unfairness, or oppression affected the sale, we affirm the district court’s
summary judgment in favor of respondent Saticoy Bay.
FACTS AND PROCEDURAL HISTORY

The subject property is located in a neighborhood governed by
an HOA. The previous homeowner had obtained a loan to purchase the
property, which was secured by a deed of trust, and which was eventually
assigned to Nationstar. When the previous homeowner became delinquent
on her monthly assessments, the HOA’s agent recorded a notice of
delinquent assessment lien, a notice of default, and a notice of sale, and
then proceeded to sell the property at a foreclosure sale to Saticoy Bay for
$35,000. Thereafter, Saticoy Bay instituted the underlying quiet title
action, naming Nationstar as a defendant and secking a declaration that
the sale extinguished Nationstar's deed of trust such that Saticoy Bay held
unencumbered title to the property.

Saticoy Bay and Nationstar filed competing motions for
summary judgment, As relevant to this appeal, Nationstar argued “the
sales price of the property at the HOA auction was commercially
unreasonable as a matter of law.” In support of this argument, Nationstar
provided an appraisal valuing the property at $335,000 as of the date of the
HOA'’s foreclosure sale, and it cited to the Restatement (Third) of Property:

AA000638




SuPREME COURT
OF
MEevapa

Q) 16478  wfiirEe

Mortgages § 8.3 (1997) for the proporsition that a court is generally justified
in setting aside a foreclosure sale when the sales price is less than 20
percent of the property’s fair market value. In opposition, Saticoy Bay
argued that commercial reasonableness is not a relevant inquiry in an HOA
foreclosure sale of real property and that, instead, such a sale can only be
set aside if it is affected by fraud, unfairness, or oppression. According to
Saticoy Bay, because Nationstar had not produced any evidence showing
fraud, unfairness, or oppression affected the sale, Saticoy Bay was entitled
to summary judgment. Ultimately, the district court agreed with Saticoy
Bay and granted summary judgment in its favor. This appeal followed.
DISCUSSION

We review de novo a district court’s decision to grant summary
judgment. Wood v. Safeway, Inc., 121 Nev. 724, 729, 121 P.3d 1026, 1029
(2005). “Summary judgment is appropriate . .. when the pleadings and
other evidence on file demonstrate that no genuine issue as to any material
fact remains and that the moving party is entitled to a judgment as a matter
of law.” Id. (quotation and alteration omitted). “The substantive law
controls which factual disputes are material and will preclude summary
judgment; other factual disputes are irrelevant.” Id. at 731, 121 P.3d at
1031.

We first consider whether U.C.C. Article 9s commercial
reasonableness standard applies when considering an HOA'’s foreclosure
sale of real property. Concluding that the commercial reasonableness
standard is inapplicable, we next consider whether a low sales price, in and
of itself, may warrant invalidating an HOA foreclosure sale. After
reaffirming our longstanding rule that “inadequacy of price, however gross,

is not in itself a sufficient ground for setting aside a [foreclosure] sale,”
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Golden, 79 Nev. at 514, 387 P.2d at 995, we next consider whether
Nationstar produced evidence showing that the sale was affected by “fraud,
unfairness, or oppression” that would justify setting aside the sale, id.
Because we agree with the district court that Nationstar’s proffered
evidence does not show fraud, unfairness, or oppression affected the sale,
we affirm the district court’s summary judgment.?

U.C.C. Article 9’s commercial reasonableness standard is inapplicable in the
context of an HOA foreclosure sale of real property

Before considering Nationstar's argument regarding
commercial reasonableness, some context is necessary. Article 9 of the

»

U.C.C. is entitled “Secured Transactions.” Generally speaking, and with
various exceptions, Article 9 provides the framework by which a person may
obtain money from a creditor in exchange for granting a security interest in
personal property (i.e., collateral). See NRS 104.9109(1); U.C.C. § 9-10%a)
(Am. Law Inst. & Unif. Law Comm’n (2009); see generally William H.
Lawrence, William H. Henning & R. Wilson Freyermuth, Understanding
Secured Transactions §§ 1.01-1.03 (4th ed. 2007) (providing an overview of
Article 9's purpose and scope). Article 9 also provides the framework by
which the creditor, upon the debtor’s default, may repossess and dispose of
the personal property to satisfy the outstanding debt. See NRS 104.9601-
9628; U.C.C. §§ 9-601 to 9-628. Because a wide array of personal property

may be used as collateral, Article 9 does not provide detailed requirements

INationstar also argues that NRS Chapter 116’s foreclosure scheme
violates its due process rights. That argument fails in light of Saticoy Bay
LLC Series 350 Durango 104 v. Wells Fargo Home Mortgage, 133 Nev., Adv.
Op. 5, 388 P.3d 970 (2017), wherein this court held that due process is not
implicated when an HOA forecloses on its superpriority lien in compliance
with NRS Chapter 116’s statutory scheme because there is no state action.
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by which a creditor must dispose of the collateral, but instead provides
generally that the creditor's disposition of the collateral must be done
in a “commercially reasonable” manner. See NRS 104.9610(1)-(2); U.C.C.
§ 9-610(a)(b); see also NRS 104.9627(2) (defining a “commercially
reasonable” disposition with reference to the “recognized market” and “in
conformity with reasonable commercial practices” for the particular
collateral at issue); U.C.C. § 9-627(b) (same); Lawrence, Henning &
Freyermuth, supra § 18.02 (recognizing that Article 9s procedures
governing disposition are “deliberately flexible” because “[tlhe drafters
hoped that Article 9 dispositions would produce higher prices than those
typically obtained in real estate foreclosures”).

This court has considered on several occasions whether an
Article 9 disposition of collateral was commercially reasonable. In so doing,
we have observed that “every aspect of the disposition, including the
method, manner, time, place, and terms, must be commercially reasonable,”
Levers v. Rio King Land & Inv. Co., 93 Nev. 95, 98, 560 P.2d 917, 920 (1977)
(quoting the former version of NRS 104.9610(1)), and that “[t]he conditions
of a commercially reasonable sale should reflect a calculated effort to
promote a sales price that is equitable to both the debtor and the secured
creditor,” Dennison v. Allen Grp. Leasing Corp., 110 Nev. 181, 186, 871 P.2d
288, 291 (1994). We have also observed that because “a secured creditor is
generally in the best position to influence the circumstances of sale, it is
reasonable that the creditor has an enhanced responsibility to promote
fairness.” Savage Constr., Ine. v. Challenge-Cook Bros., Inc., 102 Nev. 34,
37,‘714 P.2d 573, 575 (1986). In other words, in the context of Article 9
sales, it is arguable that this court has at least implicitly recognized two

things: (1) the secured creditor has an affirmative obligation to obtain the
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highest sales price possible; and (2) if the sale is challenged, the secured
creditor has the burden of establishing commercial reasonableness. See
Dennison, 110 Nev. at 186, 871 P.2d at 291, Savage Constr., 102 Nev. at 37,
714 P.2d at 575; Levers, 93 Nev. at 98, 560 P.2d at 920; accord Chittenden
Tr. Co. v. Maryanski, 415 A.2d 206, 209 (Vt. 1980) (“[TThe majority rule
appears to be that the secured party has the burden of pleading and proving
that any given disposition of collateral was commercially reasonable . . . .”).

Relying on our aforementioned case law, Nationstar contends
that an HOA foreclosure sale of real property should be subject to Article
9s commercial reasonableness standard, such that the HOA (or the
purchaser at the HOA sale) has the burden of establishing that the HOA
took all steps possible to obtain the highest sales price it could. We
disagree.2 In contrast to Article 9’s “deliberately flexible” requirements
regarding the method, manner, time, place, and terms of a sale of personal
property collateral, see Lawrence, Henning & Freyermuth, supra § 18.02,
NRS Chapter 116 provides “elaborate” requirements that an HOA must
follow in order to foreclose on the real property securing its lien, see SFR
Invs., 130 Nev., Adv. Op. 75, 334 P.3d at 416. For example, before an HOA

can foreclose, it must mail, record, and post varicus notices at specific times

2Qur ensuing analysis does not directly address the basis for
Nationstar’s argument, which relies on a comparison of NRS 116.1113’s
definition of “good faith” and U.C.C. § 2-103(1)s definition of “good faith.”
Nonetheless, we have considered Nationstar’s argument. In summary, we
find it implausible that the drafters of the Uniform Common Interest
Ownership Act (and, in turn, Nevada’s Legislature when it enacted NRS
Chapter 116) intended to equate U.C.C. Article 9s commercial
reasonableness standard pertaining to sales of personal property in a
secured transaction with an HOA’s sale of real property merely by cross-
referencing the definition of “good faith” in U.C.C. Article 2.
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and containing specific information. See generally NRS 116.31162-.31164
(2013).3 In other words, because the relevant statutory scheme curtails an
HOA’s ability to dictate the method, manner, time, place, and terms of its
foreclosure sale, an HOA has little autonomy in taking extra-statutory
efforts to increase the winning bid at the sale. Thus, HOA foreclosure sales
of real property are ill suited for evaluation under Article 9’s commercial
reasonableness standard.

The Uniform Common Interest Ownership Act (UCIOA), upon
which NRS Chapter 116 is modeled, see SFR Invs., 130 Nev., Adv. Op. 75,
334 P.3d at 411, supports our conclusion that HOA real property foreclosure
sales are not to be evaluated under Article 9s commercial reasonableness
standard. In particular, the UCIOA recognizes that there are technically
three different types of common interest communities and that in one of
those types, the unit owner’s interest in his or her property is characteriied
as a personal property interest. See 1982 UCIOA § 3-116(j). Specifically,
and although not necessary to examine the distinctions between them for
purposes of this appeal, the three different types of common interest
communities are: (1) a “condominium or planned community,” (2) “a

cooperative whose unit owners’ interests in the units are real estate,” and

“Because the foreclosure sale in this case took place in January 2014,
we refer to the 2013 version of NRS Chapter 116 throughout this opinion.
We note, however, that the Legislature’s 2015 amendments to NRS Chapter
116 further curtailed an HOA’s autonomy regarding the method, manner,
time, place, and terms of its foreclosure sale. See 2015 Nev. Stat., ch. 266,
§§ 2-b, at 1336-42.

4The vast majority (perhaps all) of the HOA foreclosure sales that this
court has had occasion to review appear to have involved this type of
common interest community.
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(3) “a cooperative whose unit owners’ interests in the units are personal
property.” Id. (emphases added). Tellingly, the UCIOA prompts a state
adopting its provisions to choose and insert the following methods of sale
for each of the three common interest community types:

(1) In a condominium or planned community, the
association’s lien must be foreclosed in like manner
as a mortgage on real estate [or by power of sale
under [insert appropriate state statute]l;

(2) In a cooperative whose unit owners’ interests in
the units are real estate . . ., the association’s lien
must be foreclosed in like manner as a mortgage on
real estate [or by power of sale under [insert
appropriate state statute]] [or by power of sale
under subsection (k)]; or

(3) In a cooperative whose unit owners
interests in the wunits are personal
property ..., the association’s lien must be
foreclosed in ke manner as a security interest
under [insert reference to Article 9, Uniform
Commercial Code.]

1982 UCIOA § 3-116(j)(1)-(3) (emphases added).

Thus, the UCIOA’s drafters drew a distinction between real
property foreclosures under subsections 3-116(j)}(1) and (2) and personal
property foreclosures under subsection 3-116(j)(3) and expressly indicated
that in the context of a personal property foreclosure, Article 9 should
apply.? Had the drafters intended for Article 9’'s commercial reasonableness

standard to apply to real property foreclosures in addition to personal

5We recognize that UCIOA § 3-116(j)(2) references “subsection k” and
that subsection k contains language similar to Article 9s commercial
reasonableness standard. See 1982 UCIOA § 3-116(k) (“Every aspect of the
sale, including the method, advertising, time, place, and terms must be
reasonable.”). We do not believe that this language changes the propriety
of our reasoning.
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property foreclosures, it stands to reason that the drafters would have
included such language in subsections (j)}1) and (2). See Norman Singer &
Shambie Singer, 2A Sutherland Statutory Construction § 47:23 (7th ed.
2016) (“[Wlhere a legislature includes particular language in one section of
a statute but omits it in another section of the same act, it 1s generally
presumed the legislature acts intentionally and purposely in the disparate
inclusion or exclusion . . . .” (quotation and alterations omitted)).6

Because we conclude that HOA real property foreclosure sales
are not evaluated under Article 9’s commercial reasonableness standard,
Nationstar’s argument that the HOA did not take extra-statutory efforts to
garner the highest possible sales price has no bearing on our review of the
district court’s summary judgment. See Wood, 121 Nev. at 731, 121 P.3d at
1031 (“The substantive law controls which factual disputes are material and
will preclude summary judgment; other factual disputes are irrelevant.”).
And because HOA real property foreclosures are not subject to Article 9’s
commercial reasonableness standard, it follows that they are governed by
this court’s longstanding framework for evaluating any other real property
foreclosure sale: whether the sale was affected by some element of fraud,

unfairness, or oppression.” Shadow Wood, 132 Nev., Adv. Op. 5, 366 P.3d

6To be sure, Nevada’s Legislature did not adopt § 3-116() when it
adopted the UCIOA and instead “handcrafted a series of provisions to
govern HOA lien foreclosures.” SFR Invs., 130 Nev., Adv. Op. 75, 334 P.3d
at 411, Nonetheless, the Legislature’s handcrafted provisions draw the
same real property/personal property distinction and apply Article 9 only to
personal property foreclosures. See NRS 116.3116(10).

"While we reject the applicability of Article 9s commercial
reasonableness standard to HOA real property foreclosures, we
contemporaneously clarify that evidence relevant to a commercial
reasonableness inquiry may sometimes be relevant to a

10
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at 1111-12 (reaffirming the applicability of this framework after examining
case law from this court and other courts); Long v. Towne, 98 Nev. 11, 13,
639 P.2d 528, 530 (1982) (applying same framework); Turner v. Dewco
Servs., Inc., 87 Nev. 14, 18, 479 P.2d 462, 465 (1971) (same); Brunzell v.
Woodbury, 85 Nev. 29, 31-32, 449 P.2d 158, 159 (1969) (same); Golden, 79
Nev. at 514-15, 387 P.2d at 994-95 (same). Under this framework, and in
contrast to an Article 9 sale, see Chittenden Tr. Co., 415 A.2d at 209,
Nationstar has the burden to show that the sale should be set aside in light
of Saticoy Bay's status as the record title holder, see Breliant v. Preferred
Equities Corp., 112 Nev. 663, 669, 918 P.2d 314, 318 (1996) (“[TThere is a
presumption in favor of the record titleholder.”), and the statutory
presumptions that the HOA’s foreclosure sale complied with NRS Chapter
116’s provisions, NRS 47.250(16) (providing for a rebuttable presumption
“[tlhat the law has been obeyed”); ¢f. NRS 116.31166(1)-(2) (providing for a
conclusive presumption that certain steps in the foreclosure process have
been followed);® Shadow Wood, 132 Nev., Adv. Op. 5, 366 P.3d at 1111
(observing that NRS 116.31166’s language was taken from NRS 107.030(8),
which governs power-of-sale foreclosures). However, before considering

whether Nationstar introduced evidence that fraud, unfairness, or

fraud/unfairness/oppression inquiry. Nothing in this opinion should be
construed as suggesting otherwise, nor does this opinion require us to
examine the extent to which the two inquiries overlap.

8In Shadow Wood, we noted the potential due process implications
behind NRS 116.31166’s conclusive (as opposed to rebuttable) presumption
provision. 132 Nev., Adv. Op. 5, 366 P.3d at 1110. This appeal does not
implicate the scope of NRS 116.31166’s conclusive presumption provision,
and we cite the statute only as additional legislative support for the
proposition that the party challenging the foreclosure sale bears the burden
of showing why the sale should be set aside.

11
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oppression affected the sale, we must first consider Nationstar’s argument
that it was not required to do so in light of the $35,000 sales price for a
property with a fair market value of $335,000.

A low sales price, in and of itself, does not warrant invalidating an HOA
foreclosure sale

Nationstar’s argument is based in part on its interpretation of
our opinion in Shadow Wood, and as such, a brief summary of Shadow Wood
is necessary. In Shadow Wood, a bank foreclosed on its deed of trust and
then obtained the property via credit bid at the foreclosure sale for roughly
$46,000. 132 Nev., Adv. Op. 5, 366 P.3d at 1107. Because the bank never
paid off the unextinguished 9-month superpriority lien and failed to pay the
continually accruing assessments after it obtained title, the HOA foreclosed
on its lien. Id. at 1112. At that sale, the purchaser bought the property for
roughly $11,000. Id. The bank filed suit to set aside the sale, and the
district court granted the bank’s requested relief. Id. at 1109.

On appeal, this court considered whether the bank had
established equitable grounds to set aside the sale. Id. at 1112. This court
started with the premise that “demonstrating that an association sold a
property at its foreclosure sale for an inadequate price is not enough to set
aside that sale; there must also be a showing of fraud, unfairness, or
oppression.” Id. (citing Long v. Towne, 98 Nev. 11, 13, 639 P.2d 528, 530
(1982)). We then stated that the bank “failed to establish that the
foreclosure sale price was grossly inadequate as a matter of law,” id.,
observing that the $11,000 purchase price was 23 percent of the property’s
fair market value and therefore the sales price was “not obvicusly
inadequate.” Id. As support, we cited Golden v. Tomiyasu, 79 Nev. 503,
514, 387 P.2d 989, 995 (1963), wherein this court upheld a sale with a
purchase price that was 29 percent of fair market value. Shadow Wood, 132

12
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Nev., Adv. Op. 5, 366 P.3d at 1112. We also cited the Restatement’s
suggestion that a sale for less than 20 percent of the property’s fair market
value may “[glenerally” be invalidated by a court. Id. at 1112-13 & n.3
(quoting Restatement (Third) of Prop.: Mortgages § 8.3 (1997)). Our
analysis then focused on whether the sale was affected by fraud, unfairness,
or oppression. Id. at 1113-14.

Nationstar suggests that Shadow Wood adopted the
Restatement’s 20-percent standard by necessary implication and that any
foreclosure sale for less than 20 percent of the property’s fair market value
should be invalidated as a matter of law. Alternatively, if Shadow Wood
did not adopt the Restatement, Nationstar suggests that this court should
do so now.? As explained below, we reject both suggestions.

The citation to the Restatement in Shadow Wood cannot
reasonably be construed as an implicit adoption of a rule that requires
invalidating any foreclosure sale with a purchase price less than 20 percent
of a property’s fair market value. In particular, adopting the Restatement
would be inconsistent with this court’s holding in Golden that “inadequacy
of price, however gross, is not in itself a sufficient ground for setting aside
a trustee’s sale” absent additional “proof of some element of fraud,
unfairness, or oppression as accounts for and brings about the inadequacy
of price.” 79 Nev. at 514, 387 P.2d at 995. If this court had adopted the
Restatement, we would have overruled Golden rather than cite favorably to

it.

9Although Nationstar’s appellate briefs can be construed as making
these suggestions, we recognize that during oral argument Nationstar
backed away from endorsing such a hard-and-fast rule.

13
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Nor do we believe that we should adopt a 20-percent standard
and abandon Golden. Primarily, we note that the Restatement provides no-
explanation for why 20 percent (as opposed to 10 percent, 30 percent, etc.)
should be the price threshold to invalidate a foreclosure sale as a matter of
law. Rather, the Restatement arrived at its conclusion that courts are
generally warranted in setting aside sales for less than 20 percent of fair
market value by simply surveying cases throughout the country that
invalidated sales based on price alone and concluding that 20 percent of fair
market value was the rough dividing line between where courts upheld the
sales and where courts invalidated the sales. See Restatement § 8.3 ¢mt. b.
This is not a compelling justification for adopting the Restatement’s
standard.

Perhaps the best rationale the Restatement gives to support its
20-percent threshold is that if the price is so low as to be “grossly
inadequate” or to “shock the conscience,” then there must have been fraud,
unfairness, or oppression affecting the sale. Id. cmt. b; see In re Krohn, 52
P.3d 774, 781 (Ariz. 2002) (adopting the Restatement and construing itin a
similar manner). However, Golden considered and rejected this same

I»

rationale, concluding there is no reason to invalidate a “legally made™ sale
absent actual evidence of fraud, unfairness, or oppression. 79 Nev. at 514,
387 P.2d at 995 (quoting Oller v. Sonoma Cty. Land Title Co., 290 P.2d 880,
882 (Cal. Ct. App. 1955), in adopting California’s rule).'® Because we

remain convinced that Golden’s reasoning is sound, we decline to adopt the

19We note that other jurisdictions agree with the reasoning in Golden
and Oller. See, e.g., Holt v. Citizens Cent. Bank, 688 S.W.2d 414, 416 (Tenn.
1984); Sellers v. Johnson, 63 S.E.2d 904, 906 (Ga. 1951); Powell v. St. Louis
Cty., 559 S.W.2d 189, 196 (Mo. 1977).

14
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Restatement’s 20-percent standard or any other hard-and-fast dividing line
based solely on price.

This i1s not to say that price is wholly irrelevant. To the
contrary, Golden recognized that the price/fair-market-value disparity is a
relevant consideration because a wide disparity may require less evidence
of fraud, unfairness, or oppression to justify setting aside the sale:

[Ilt is universally recognized that inadequacy of
price is a circumstance of greater or less weight to
be considered in connection with other
circumstances impeaching the fairness of the
transaction as a cause of vacating it, and that,
where the inadequacy is palpable and great, very
slight additional evidence of unfairness or
irregularity is sufficient to authorize the granting
of the relief sought.

79 Nev. at 515-16, 387 P.2d at 995 (quoting Odell v. Cox, 90 P. 194, 196 (Cal.
1907)); id. (“While mere inadequacy of price has rarely been held sufficient
in itself to justify setting aside a judicial sale of property, courts are not slow
to seize upon other circumstances impeaching the fairness of the
transaction as a cause for vacating it, especially if the inadequacy be so
gross as to shock the conscience.” (quoting Schroeder v. Young, 161 U.S.
334, 337-38 (1896))). Thus; we continue to endorse Golden’s approach to
evaluating the validity of foreclosure sales: mere inadequacy of price is not
in itself sufficient to set aside the foreclosure sale, but it should be
considered together with any alleged irregularities in the sales process to

determine whether the sale was affected by fraud, unfairness, or

15
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oppression.!’ See id.12 However, it necessarily follows that if the district
court closely scrutinizes the circumstances of the sale and finds no evidence
that the sale was affected by fraud, unfairness, or oppression, then the sale
cannot be set aside, regardless of the inadequacy of price. See id. at 515-16,
387 P.2d at 995 (overruling the lower court’s decision to set aside the sale

upon concluding there was no evidence of fraud, unfairness, or oppression).

1'While not an exhaustive list, irregularities that may rise to the level
of fraud, unfairness, or oppression include an HOA’s failure to mail a deed
of trust beneficiary the statutorily required notices, see SFR Invs. Pool 1,
LLC v. U.S. Bank, N.A., 130 Nev., Adv. Op. 75, 334 P.3d 408, 418 (2014)
(observing that NRS 116.31168 incorporates NRS 107.090, which requires
that notices be sent to a deed of trust beneficiary); id. at 422 (Gibbons, C.J.,
dissenting) (same); Bourne Valley Court Trust v. Wells Fargo Bunk, NA, 832
F.3d 1154, 1163-64 (9%th Cir. 2016) (Wallace, J., dissenting) (same), cert.
denied, __ US. _,  S. Ct. __, 2017 WL 1300223; an HOA’s
representation that the foreclosure sale will not extinguish the first deed of
trust, see ZYZZX2 v. Dizon, No. 2:13-cv-1307, 2016 WL 1181666, at *5 (D.
Nev. Mar. 25, 2016); collusion between the winning bidder and the entity
selling the property, see Las Vegas Dev. Grp., LLC v. Yfantis, 113 F. Supp.
3d 1046, 1058 (D. Nev. 2016); Polish Nat’l Alliance v. White Eagle Hall Co.,
470 N.Y.S.2d 642, 650-51 (N.Y. App. Div. 1983); a foreclosure trustee’s
refusal to accept a higher bid, see Bank of Seoul & Trust Co. v. Marcione,
244 Cal. Rptr. 1, 3-5 (Ct. App. 1988); or a foreclosure trustee’s
misrepresentation of the sale date, see Kouros v. Sewell, 169 S.E.2d 816, 818
(Ga. 1969).

12This court has endorsed a similar approach in evaluating Article 9
sales. See Iama Corp. v. Wham, 99 Nev. 730, 736, 669 P.2d 1076, 1079
(1983); Levers v. Rio King Land & Inv. Co., 93 Nev. 95, 98-99, 560 P.2d 917,
920 (1977); see also U.C.C. § 9-627 ecmt. 2 (indicating that when an Article
9 sale yields a low price, courts should “scrutinize carefully” all aspects of
the collateral’s disposition). If Nationstar’'s reliance on Article 9 is meant
solely to argue in favor of applying such an approach in the context of real
property foreclosures, we have no issue with that argument, as it does not
change existing law,

16
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In sum, we decline to adopt the Restatement’s suggestion that
a foreclosure sale for less than 20 percent of fair market value necessarily
invalidates the sale, meaning Nationstar was not entitled to have the
foreclosure sale invalidated based solely on Saticoy Bay purchasing the
property for roughly 11 percent of the property’s fair market value ($35,000
purchase price for a property valued at $335,000). Consequently, we must
next consider whether Nationstar’s identified irregularities in the sales
process show that the sale was affected by fraud, unfairness, or oppression.

Nuationstar’s identified irregularities do not show that the HOA foreclosure
sale was affected by fraud, unfairness, or oppression

Nationstar points to three purported irregularities in the
foreclosure process as evidence that the sale was affected by fraud,
unfairness, or oppression: (1) the HOA’s lien included fines in addition to
monthly assessments even though NRS 116.31162(5) prohibits an. HOA
from foreclosing on a lien comprised of fines; (2) the notice of sale listed the
unpaid lien amount as of the day the notice of sale was generated even
though NRS 116.311635(3)a) requires the notice of sale to list what the
unpaid lien amount will be on the date of the to-be-held sale; and (3) the
person who signed the notice of default was not the person who the HOA’s
president designated to sign the notice, which violated NRS 116.31162(2).13

We consider each identified irregularity in turn.

13Nationstar also argues that the foreclosure sale was conducted in
violation of the statute of limitations. Although the argument is not
properly raised on appeal because Nationstar did not raise it in district
court, see Old Aztec Mine, Inc. v. Brown, 97 Nev. 49, 52, 623 P.2d 981, 983
(1981), the argument nevertheless fails in light of Saticoy Bay LLC Series
2021 Gray Eagle Way v. JPMorgan Chase Bank, N A., which determined
that “a party has instituted ‘proceedings to enforce the lien” when the
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Foreclosure of a lien that includes fines does not invalidate the sale

Nationstar’s first argument relies on NRS 116.31162(5), which
provides that an HOA “may not foreclose a lien by sale based on a fine or
penalty.” Here, because it is undisputed that the HOA’s lien was comprised
of fines in addition to monthly assessments, Nationstar argues that the sale
violated NRS 116.31162(5) and therefore is void.!* We believe Nationstar’s
interpretation of the statute is untenable. In particular, NRS 116.3116(1)
is the statute that authorizes an HOA’s lien, and that statute provides that
an HOA has a lien for fines and monthly assessments and that those fines
and assessments automatically become part of the HOA’s lien as soon as
they become due. Thus, under Nationstar’s construction of NRS
116.31162(5), an HOA could never foreclose on its lien if it had imposed a
fine on the homeowner, regardless of whether the HOA’s lien was also
comprised of unpaid monthly assessments.

It does not appear that the Legislature intended this result, as
NRS 116.31162(5) was enacted in 1997, six years after the Legislature
enacted the UCIOA (i.e., NRS Chapter 116), which included NRS
116.3116(1). See 1997 Nev, Stat., ch. 631, § 17, at 3122; 1991 Nev. Stat., ch.
245, 8§ 1-142, at 535-87. Based on the legislative history, the Legislature

enacted NRS 116,31162(5) in conjunction with several other statutes in an

~apparent attempt to curb an HOA’s ability to arbitrarily fine a homeowner

and then foreclose on the homeowner's home. See Hearing on S.B. 314

homeowner is provided a notice of delinquent assessment. 133 Nev., Adv.
Op. 3, 388 P.3d 226, 231 (2017) (quoting NRS 116.3116(6)).

14In this respect, it is unclear whether Nationstar is relying on the
foreclosed-upon fines as evidence of fraud, unfairness, or oppression or as
an independent statutory basis for setting aside the sale. Regardless, we
are not persuaded by the argument for the reasons given below.

18
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Before the Senate Comm. on Commerce & Labor, 69th Leg. (Nev., May 1,
1997) (statement of Gail Burks, President of the Nevada Fair Housing
Center, memorialized in exhibit L, explaining that HOAs tend to “abuse
their authority” by “foreclos[ing] on a property for unpaid fines”); Hearing
on S.B. 314 Before the Senate Comm. on Commerce & Labor, 69th Leg.
(Nev., June 24, 1997) (discussing the purpose of what would become NRS
116.31162(5) without reference to its effect on NRS 116.3116(1)); 1997 Nev.
Stat., ch. 631, §§ 1-27, at 3110-27 (enacting what would become NRS
116.31162(5) without altering NRS 116.3116(1)).

Because the Legislature did not discuss what impact NRS
116.31162(5) would have on NRS 116.3116(1), it is improbable that the
Legislature intended for NRS 116.31162(5) to have the effect that
Nationstar proposes. Rather, because the Legislature did not consider NRS
116.3116(1) when it enacted NRS 116.31162(5), it appears that the
Legislature intended for NRS 116.31162(5) to prohibit an HOA from
foreclosing on a lien that was comprised solely of fines. See Barney v. Mount
Rose Heating & Air Conditioning, 124 Nev. 821, 826, 192 P.3d 730, 734
(2008) (“Statutes are to be read in the context of the act and the subject
matter as a whole . ...”); Banegas v. State Indus. Ins. Sys., 117 Nev. 222,
228, 19 P.3d 245, 249 (2001) (“The intent of the Legislature may be
discerned by reviewing the statute or the chapter as a whole.”). Thus, the
fact that the HOA in this case foreclosed on a lien that was comprised of
fines in addition to monthly assessments does not violate NRS 116.31162(5)
so as to invalidate the sale.

Even if the sale is not void, Nationstar suggests that unfairness
exists because all the foreclosure sale proceeds were distributed to the HOA

(including fine-related proceeds) instead of just the HOA’s superpriority lien
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amount.l®> However, Saticoy Bay points out that this post-sale impropriety
would not warrant invalidating the sale because NRS 116.31166(2) absolves
Saticoy Bay from any responsibility to see that the sale proceeds are
properly distributed and that Nationstar’s recourse, if any, is against the
HOA or its agent that conducted the sale and distributed the proceeds.
Indeed, NRS 116.31166(2) appears to support Saticoy Bay’s:argument, as
the statute provides that “[t|he receipt for the purchase money contained in
such a deed is sufficient to discharge the purchaser from obligation to see to
the proper application of the purchase money.” Because Nationstar has not
addressed Saticoy Bay’s reliance on NRS 116.31166(2), we need not
definitively determine whether the statute has such an effect in all cases
implicating a dispute regarding post-sale distribution of proceeds. See
Ozawa v. Vision Airlines, Inc., 125 Nev. 556, 563, 216 P.3d 788, 793 (2009)
(treating a party’s failure to respond to an argument as a concession that
the argument is méritorious). For purposes of this case, however, we are
not persuaded that the apparently improper post-sale distribution of
proceeds amounts to unfairness so as to justify invalidating an otherwise
properly conducted sale.

The notice of sale’s failure to list the unpaid lien amount on the date
of the sale does not amount to fraud, unfairness, or oppression

Nationstar’s next argument is based on NRS 116.311635(3)(a),
which provides that the notice of sale “must include [t]he amount necessary
to satisfy the lien as of the date of the proposed sale.” Here, the notice of

sale listed the unpaid lien amount as of the date the notice was generated,

15As we explained in Horizons at Seven Hills v. Tkon Holdings, 132
Nev., Adv. Op. 35, 373 P.3d 66, 73 (2016), the superpriority portion of the
lien included only the amount equal to nine months of common expense
agsessments, not any fines, collection fees, and foreclosure costs.
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not as of the date of the to-be-held sale. Accordingly, Nationstar contends
that this irregularity amounts to fraud, unfairness, or oppression sufficient
to warrant setting aside the sale when considered in conjuhction with the
sale price being roughly 11 percent of the property’s value. Although the
notice of sale technically violated the statute, we are not persuaded that
this irregularity amounts to fraud, unfairness, or oppression. Significantly,
there is no evidence in the record to suggest that Nationstar ever tried to
tender payment in any amount to the HOA, much less that Nationstar was
confused or otherwise prejudiced by the notice of sale. Thus, we conclude
that this technical irregularity does not amount to fraud, unfairness, or
oppression.

The person who signed the notice of default was authorized by the HOA
to do so

Nationstar’s last argument is based on NRS 116.31162(2),
which provides that the notice of default “must be signed by the person
designated in the declaration or by the association for that purpose or, if no
one is designated, by the president of the association.” Here, Nationstar
appears to be arguing that the HOA violated NRS 116.31162(2) because the
notice of default was signed by Yvette Thomas (an employee of the HOA’s
agent, Red Rock Financial Services) and there is no evidence in the record
showing that the HOA’s declaration (i.e., its CC&Rs) or the HOA’s president
specifically designated Ms. Thomas as the person who could sign the notice
of default. To the extent that this is Nationstar’s argument, we disagree.
Although the statute provides that the notice of default “must” be signed by
the person designated to sign the notice, the statute provides three ways by
which that person may be designated, one of which is “by the association.”
Thus, “the association” may make a collective decision whom to designate

even if its CC&Rs or president made no such designation. Nor did the HOA
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violate the statute by designating Red Rock Financial Services in general
and not Ms. Thomas specifically, as NRS 116.073’s definition of “person”
supplements NRS 0.039’s general definition of “person,” which expressly
includes “any ... association.” Accordingly, because the HOA did not
violate NRS 116.31162(2), this alleged irregularity in the sales process
necessarily does not amount to fraud, unfairness, or oppression.

In sum, because a low sales price alone does not warrant
invalidating the foreclosure sale, and because Nationstar failed to introduce
evidence that the sale was affected by fraud, unfairness, or oppression, the
district court correctly determined that Saticoy Bay was entitled to
summary judgment on its quiet title and declaratory relief claims. Wood,

121 Nev. at 729, 121 P.3d at 1029. We therefore affirm.
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We concur:
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U.S. BANK, NATIONAL ASSOCIATION,
SUCCESSOR TRUSTEE TO BANK OF
AMERICA, N.A., SUCCESSOR BY MERGER TO
LASALLE BANK, N.A., AS TRUSTEE TO THE
HOLDERS OF THE ZUNI MORTGAGE LOAN
PASS-THROUGH CERTIFICATES SERIES 2006-
OAL; and CLEAR RECON CORPS,

Cross-Claimant,
V.

COUNTRY GARDEN OWNERS ASSOCIATION;

Cross-Defendant.

COUNTRY GARDEN OWNERS ASSOCIATION’S REPLY IN SUPPORT OF MOTION
TO DISMISS THE CROSSCLAIMS OF U.S. BANK, NATIONAL ASSOCIATION

COMES NOW, COUNTRY GARDEN OWNERS’ ASSOCIATION (“HOA”), by and
through its counsel of record, the Pengilly Law Firm, hereby submits COUNTRY GARDEN
OWNERS’ ASSOCIATION’S REPLY IN SUPPORT OF MOTION TO DISMISS THE
CROSSCLAIMS OF U.S. BANK, NATIONAL ASSOCIATION (“Reply”) in response to U.S.
Bank N.A., as Trustee’s Opposition to Country Garden Owners Association’s Motion to Dismiss
(“Opposition”). The HOA maintains that the Opposition filed by Cross-Claimant U.S. BANK,
NATIONAL ASSOCIATION (“the Bank™) does not support a denial of the HOA’s Motion;
therefore, the HOA respectfully requests this Court grant the Motion and dismiss the claims against
the HOA.

The Bank’s arguments regarding the accrual of damages and equitable tolling are unavailing
because the Bank’s potential damages accrued at the time of the foreclosure sale that is the subject of
this litigation and not in the future as the Bank argues. If the Bank’s arguments are to be taken at
face value, its claims have not yet accrued and its claims should be dismissed for lack of standing. In
addition an analysis of the relevant factors shows that the Bank is not entitled to equitable tolling. To
the extent that the Bank argues its claim for wrongful foreclosure is brought under the CC&Rs, the

Complaint contradicts this claim because it does not mention the CC&Rs at all.
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A. The Bank’s Claims Accrued at the Latest on the Day the Trustee’s Deed Was
Recorded

The Bank compares its claims to derivative claims such as indemnity and malpractice claims
for which limitations periods “do not begin running until judgment is entered.” (Opposition at p. 7.)
However, its claims are not similar and the authority on which the Bank relies is distinguishable.

“Implied indemnification has been developed by the courts to address the unfairness which
results when one party, who has committed no independent wrong, is held liable for the loss of a
plaintiff caused by another party.” Rodriguez v. Primadonna Co., LLC, 216 P.3d 793, 801 (Nev.
2009). “[T]he party seeking indemnity must plead and prove that: (1) it has discharged a legal
obligation owed to a third party; (2) the party from whom it seeks liability also was liable to the third
party; and (3) as between the claimant and the party from whom it seeks indemnity, the obligation
ought to be discharged by the latter.” Id.

In this case, the Bank has not stated that it is bringing a claim for indemnity in the Cross-
Claim that it filed against the HOA, and the allegations in the Cross-Claim are not sufficient notice,
even under the light burden of notice pleading as practiced in Nevada, to the HOA of the elements of
an indemnity claim. (See Answer to 5316 Clover Blossom Trust’s Amended Complaint,
Counterclaims and Cross-claims, filed on , Counterclaim and Cross-Claim, filed October 10, 2017.)
As discussed in the Motion, the Bank’s claims against the HOA are for Unjust Enrichment, Tortious
Interference with Contract, Breach of NRS 116.1113, and Wrongful Foreclosure.

Furthermore, even if the Bank were to plead such a claim that is not the nature of the
allegations against the HOA. This Court’s potential decision quieting title against the Bank does not
create a liability on the Bank’s part, to the Plaintiff. It simply determines a contested issue of title to
property. Furthermore, even assuming the Bank did have a claim for indemnity against the HOA, it
is required to bring that claim as a third-party claim under NRCP 14, which was not done.

Furthermore, the Bank’s comparison of its claims to claims for legal malpractice in a
litigation setting is inaccurate. While it is true that claims for malpractice in a litigation setting only
do not accrue until the entry of a judgment, this is not true of claims for transaction malpractice or

for any other type of claim. As stated in Gonzales v. Stewart Title of N. Nevada, 905 P.2d 176, 178—
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79 (Nev. 1995), overruled in part by Kopicko v. Young, 971 P.2d 789 (Nev. 1998) discussing
transactional malpractice as opposed to malpractice during litigation:

[A] plaintiff necessarily “discovers the material facts which constitute the cause of
action” for attorney malpractice when he files or defends a lawsuit occasioned by
that malpractice, and he *“sustains damage” by assuming the expense,
inconvenience and risk of having to maintain such litigation, even if he wins it.
Other statutory limitations are not tolled to wait for damages to accrue in an amount
certain. The limitation period for medical malpractice is not tolled to await all the
bills for remedial treatment, which could include a lifetime of special care. See NRS
41A.097. A homeowner who knows of a construction defect would be ill advised to
wait until the house falls down to sue the builder. See Tahoe Village Homeowners v.
Douglas Co., 106 Nev. 660, 799 P.2d 556 (1990). We see no reason to impose a
special rule for attorney malpractice. Further, the rule set forth herein should not deter
clients from allowing their attorney to “cure” an error. It merely means that the client
must observe the limitation period in doing so.

(emphasis added). While the later case Kopicko v. Young, 971 P.2d 789 (Nev. 1998) makes clear that
the rule above does not apply to claims for malpractice during litigation, which has a different rule,
this rule, which distinguishes between malpractice in a transaction that may cause litigation, and
malpractice that occurs during litigation, is still good law in Nevada.

In spite of its protestations, the Bank’s knowledge of its damages accrued at the time that the
sale occurred, or at least when the sale deed was recorded. On January 24, 2013, all of the relevant
facts were in the Bank’s possession. The Bank’s attorney had already advised it that, according to
the statute, “a portion of [the] HOA lien is arguably prior to BAC’s first deed of trust, specifically
the nine months of assessments for common expenses it incurred before the date of [the] notice of
delinquent assessment.” (See Answer to 5316 Clover Blossom Trust’s Amended Complaint,
Counterclaims and Cross-claims, filed October 10, 2017 (“Cross-Claim™), at Ex. G-3.) The Bank’s
attorney had also issued a check and had recorded a notation in its records indicating that this check
had been rejected. And on January 24, 2013, the Bank had constructive notice that the HOA had
foreclosed upon its lien based on the recorded Trustee’s Deed Upon Sale. (See Answer to 5316
Clover Blossom Trust’s Amended Complaint, Counterclaims and Cross-claims, filed October 10,
2017, at Ex. H at at Paragraph 21.)

While the Bank will argue that its claims are not indemnity or malpractice claims, that they

are just similar to indemnity or malpractice claims and should be treated similarly for purposes of
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the statute of limitations, there is simply no basis for treating them similarly or for calculating the
running of the limitations periods as the Bank urges.

“Where the complaining party has access to all the fact surrounding the questioned
transaction and merely makes a mistake as to the legal consequences of his act, equity should
normally not interfere, especially where the rights of third parties might be prejudiced thereby.”
Shadow Wood HOA v. N.Y. Cmty. Bancorp., 366 P.3d 1105, 1116 (Nev. 2016). In addition, the
Nevada Supreme Court has already ruled on the issue of whether the interpretation that it handed
down in the SFR Case created a cause of action for the Bank when it ruled on the issue of
retroactivity. Recently, the Court ruled that SFR “did not create new law or overrule existing
precedent; rather, that decision declared what NRS 116.3116 has required since the statute's
inception.” K&P Homes v. Christiana Tr., 398 P.3d 292, 295 (Nev. 2017).

This holding overrules the Bank’s theory and arguments that the claims it seeks to bring
against the HOA did not accrue at the time of the recording of the foreclosure sale. The Bank is
saying that it should be allowed extra time to bring its claims because it did not know that the law
would be interpreted as it was; however, the bank cites to no authority that would allow such an
extension of the statutes of limitations.

B. The Bank Has Not Shown a Basis for Equitable Tolling

Equitable tolling allows the suspension of the running of a statute of limitations when the
claim would have been filed timely but for a procedural technicality. Copeland v. Desert Inn Hotel,
99 Nev. 823, 826, 673 P.2d 490, 492 (1983). Even when a procedural technicality is the basis for a

claim's untimely filing, the doctrine should only be applied when “‘the danger of prejudice to the
defendant is absent’” ” and * “the interests of justice so require.””” Seino v. Employers Ins. Co. of
Nevada, 121 Nev. 146, 152, 111 P.3d 1107, 1112 (2005) (quoting Azer v. Connell, 306 F.3d 930,
936 (9th Cir.2002)); When applying the doctrine of equitable tolling, the Nevada Supreme Court has
examined the following non-exclusive factors to determine whether it would be just or fair to toll the
statute of limitations:

the diligence of the claimant; the claimant's knowledge of the relevant facts; the

claimant's reliance on authoritative statements by the administrative agency that

misled the claimant about the nature of the claimant's rights; any deception or false

assurances on the part of the employer against whom the claim is made; the prejudice
to the employer that would actually result from delay during the time that the

5
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limitations period is tolled; and any other equitable considerations appropriate in the

particular case.
Copeland v. Desert Inn Hotel, 673 P.2d 490, 492 (Nev. 1983).

In this case, the Bank claims that it is entitled to equitable tolling of the applicable statutes;
however, pursuant to the Copeland factors equitable tolling does not apply.

1. The HOA is prejudiced by the delay in filing claims against it

First, equitable tolling may never be applied if it will prejudice the defendant. Seino, 121
Nev. at 152. In this case, the Bank did not even attempt to argue that the HOA will not be prejudiced
by the Bank’s delay in filing the claims against the HOA. In fact the HOA is prejudiced because the
passage of time has made it difficult for the HOA to gather testimony to defend itself. Like many
homeowners associations, the HOA is staffed by volunteer board members who are in office for a
short period of time. Furthermore, many homeowners associations change community managers
frequently. Without board members or community managers who were in office at the time of the
collection action and sale that is the subject of this litigation, it is difficult for the HOA to defend
itself. Had the Bank not delayed filing its claims these witnesses would be more likely to be
available.

2. The Bank Cannot Show that it Relied on the CC&Rs

In addition to failing to show that the HOA will not be prejudiced by the application of
equitable tolling, and even assuming that the CC&Rs contain misrepresentations, which the HOA
does not concede, the Bank has not shown that it relied on the CC&Rs. In fact, the evidence before
the Court indicates that the Bank did not rely on the CC&Rs at all. In Exhibit G-3 to the Bank’s
Cross-Claim, the Bank’s attorney states “a portion of [the] HOA lien is arguably prior to BANA'’s
first deed of trust, specifically the nine months of assessments for common expenses incurred before
the date of [the] notice of delinquent assessment.” The Bank’s attorney then proceeds to take action
based upon that statement, that is the Bank’s attorney sent a check to the HOA Trustee, as a tender,
presumably based on an intention to satisfy the portion of the HOA’s lien that was “arguably prior
to” the mortgage and protect the mortgage. Had the Bank relied on the CC&Rs, it would not have
taken that action. If the Bank relied on anything, it appears that the Bank relied on the legal
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conclusion that its tender, even if rejected, would protect its mortgage from extinguishment and
obviate the need for the Bank to attend the HOA foreclosure sale and bid to protect the mortgage.
Therefore, this factor weighs against the application of equitable tolling. Copeland, 673 P.2d at 492.
3. The Bank had knowledge of the relevant facts

Furthermore, as discussed in the previous section, the Bank knew all of the relevant facts that
created a claim against the HOA. The only missing element was the decision in the SFR Case, which
the Nevada Supreme Court has said was merely a declaration of what the statute had always said.
Neither the SFR Case nor this Court’s potential award is considered a “fact” that the Bank was
unaware of back in January of 2013. Instead these two things are an application of the law; and the
Bank has failed to show that the Bank’s claims should be equitably tolled because the Bank lacked
knowledge that it needed to make a claim against the HOA. Copeland, 673 P.2d at 492.

4, The Bank was not diligent

The sale in this case occurred on January 16, 2013. In July of 2014, the Plaintiff filed a
complaint against the Bank to quiet title in the property that is the subject of this litigation. In
September of 2014, just when the Bank file its response, the SFR Case was handed down. Yet the
Bank failed to file its claims against the HOA for three years. There are multiple cases, perhaps
before this Court, if not, in other courts in Nevada, filed after this case, concerning the same
constellation of events, centering on an HOA foreclosure sale, in which the bank has asserted claims
against the HOA and the HOA Trustee at the outset of the case. If multiple other claimants have
asserted the claims in a timely fashion, a bank that does not should not be able to cure its lack of
planning by invoking equitable tolling. In this case the Bank waited over four years before bringing
its claims against the HOA and the Bank has not shown any newly discovered facts or evidence to
explain why the claims against the HOA were brought so late in the litigation.

Because the Bank was not diligent in bringing its claims against the HOA, this factor also
weighs against the application of equitable tolling. Copeland, 673 P.2d at 492.

As explained above, the Copeland factors do not show that it would be just to toll the statute

of limitations in this instance. Furthermore, the Bank has not met its burden to show that the HOA
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would not be prejudiced by the late filing of this case. The HOA respectfully requests that the Court
decline to apply to equitable tolling in this instance.

C. The Bank Has Misapplied the Doctrine of Equitable Tolling

The Bank has also failed to address the discrepancy between this case and the cases in which
equitable tolling applies which makes it doubtful that the doctrine would even apply. In all of the
cases that the Bank cites the parties to the dispute are parties between which there is a previous
relationship and an inherent imbalance of power, with the doctrine of equitable tolling being invoked
by the weaker of the parties. The Seino Case involved an employer employee relations, as does the
Copeland Case. The City of N. Las Vegas Case is about a dispute between police officers and the
government that employs them. Finally, the Masco Case involves a dispute between a taxpayer and
the taxing authority to whom he is appealing. In all of these cases there is a common thread in which
the party who is invoking the doctrine of equitable tolling is in a much weaker position that the
opposing party, who is an administrative body, or an employer or a labor board, and was, to some
extent, dependent upon the opposing party’s just treatment. Equitable tolling in those cases, was
applied in order to remedy an unjust action by the stronger side. In this case, there is no imbalance of
power, merely two parties interacting at arms length and attempting to protect their interest.
Consequently, the Court should not apply the doctrine in this case.

D. The Bank’s Wrongful Foreclosure Claim Is Not Based on the CC&Rs

The Bank cites an unpublished federal court opinion Nationstar Mortgage, LLC v. Falls at
Hidden Canyon Homeowners Ass’n, 2017 WL 2587926, at *3 (D. Nev. June 14, 2017) for the
proposition that the statute of limitations on wrongful foreclosure can be six years. However, the
Bank fails to explain the final conclusion reached in that opinion. While Judge Jones does opine that
a claim that was based on the CC&Rs would have a statute of six years, this portion of the opinion is
dicta because Judge Jones, in Nationstar, concludes that the statute of limitations on the claim for
wrongful foreclosure in his case is three years, because the complaint does not mention the CC&Rs
and is clearly based on NRS Chapter 116. Id.

The claims in this case are similar to the ones in the Nationstar case. Nowhere in the Bank’s

Cross-claims against the HOA does the Bank make an allegation concerning the CC&Rs, while it
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makes multiple references the NRS Chapter 116. The HOA anticipates that the Bank will argue that
the Notices attached to the Bank’s claims reference the CC&Rs; however, that is not enough to
satisfy even the lenient standards of Nevada notice pleading requirements. The notices are not
incorporated as part of the Cross-Claim, and no facts are alleged in the Bank’s claims that would
support a legal theory regarding wrongful foreclosure under the HOA’s CC&Rs. Consequently, the
Court should not apply a six-year statute of limitations to the Bank’s wrongful foreclosure claim and
should apply a three or four-year statute instead, allowing summary judgment to be entered for the
HOA.

DATED this 7th day of December, 2017.

PENGILLY LAW FIRM

@MM

James W. Pengilly, Esq.

Nevada Bar No. 6085

Elizabeth Lowell, Esq.

Nevada Bar No. 8551

1995 Village Center Cir., Suite 190

Las Vegas, NV 89134

T: (702) 889-6665; F: (702) 889-6664

Attorneys for Country Garden Owners Association

MEMORANDUM OF POINTS AND AUTHORITIES
l. INTRODUCTION

Based on the allegations on the face of the Complaint, the claims brought by U.S. BANK|
NATIONAL ASSOCIATION, SUCCESSOR TRUSTEE TO BANK OF AMERICA, N.A,
SUCCESSOR BY MERGER TO LASALLE BANK, N.A., AS TRUSTEE TO THE HOLDERS OH
THE ZUNI MORTGAGE LOAN PASS-THROUGH CERTIFICATES SERIES 2006-OA1; and
CLEAR RECON CORPS (the “Bank™) in its Answer to 5316 Clover Blossom Trust’s Amended
Complaint, Counterclaims, and Cross-Claims, filed on October 10, 2017 (the “Complaint”), should
be dismissed because they are barred by the statute of limitations or must be dismissed pursuant to
NRS 38.310 for mediation with the Nevada Real Estate Division. On the face of the Complaint, the

Complaint was filed four years and nine months after the date upon which the foreclosure deed
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providing, constructive notice of the sale that is the subject of this litigation was recorded, and
causing the statute of limitations on the bank’s causes of action to begin running. (Complaint at { 21
and Exhibit 7.) In addition, the Bank lacks standing to bring claims from violation of NRS Chapter
116 based upon NRS 116.4117, the provision that creates causes of for violation of the Chapter’s
provisions. Finally, to the extent that the Bank argues that its causes of action should have a six-year
statute of limitations because they incorporate the applicable Covenants, Conditions, & Restrictiong
(“CC&Rs”) this argument would also require dismissal because it would implicate NRS 38.310’S
requirement that all civil actions requiring the interpretation, application, or enforcement of any
covenants, conditions, and restrictions applicable to residential property must be dismissed unlesg
they have been submitted to a mediation prior to being filed with the court.
1. BACKGROUND

The subject of this litigation is a certain foreclosure sale of residential real property located at
5316 Clover Blossom Court, North Las Vegas, Nevada 89031, APN 124-31-220-092 (the
“Property”). (Compl. at 16.) The foreclosure sale that is the subject of this litigation (the “HOA
Sale”) foreclosed a lien against the Property held by the HOA. (Compl. at § 13 - 24.) The HOA Sale
was held on January 16, 2013, and the Foreclosure Deed (“Foreclosure Deed”) was recorded on
November 8, 2012. (Compl. at 21 and Exhibit H.)

On or about July 25, 2014, the present owner of the Property, 5316 Blossom Ct. Trust (the
“Buyer”), filed this action, seeking to quiet title in the property against the Bank. The Bank filed its
Answer on September 25, 2014.

On or about September 28, 2017, the Bank and the Buyer filed a stipulation and order
allowing the Bank to add claims against the HOA.

The Complaint asserts the following claims against the HOA: Third Cause of Action, Unjust
Enrichment, Fourth Cause of Action, Quiet Title/ Declaratory Relief Pursuant to NRS 30.010; Third
Cause of Action, Unjust Enrichment; Fourth Cause of Action, Tortious Interference with Contractual
Relations; Fifth Cause of Action, Breach of the Duty of Good Faith; and Sixth Cause of Action,

Wrongful Defective Foreclosure.

10
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I1l.  LEGAL STANDARD

A motion to dismiss for failure to state a claim is proper under NRCP 12 (b)(5) if it appears
that the claimant can prove no set of fact which would entitle it to relief. Buzz Stew, LLC v. City of
North Las Vegas, 124 Nev. 224, 181 P.3d 670 (2008).While the Court must accept factual
allegations in the Complaint as true and may draw all inferences in the in the Bank’s favor,
“conclusory allegations of law and unwarranted inferences are insufficient to defeat a motion to
dismiss for failure to state a claim.” Buzz Stew, LLC v. City of North Las Vegas, 124 Nev. at 224,
“Dismissal [is] proper where the allegations are insufficient to establish the elements of the claim for
relief.” Stockmeier v. Nevada Dept. of Corrections Psychological Review Panel, 183 P.3d. 133, 135
(2008).

Furthermore, when a complaint shows on its face that the cause of action is barred by the
statute of limitations, the burden falls upon the plaintiff to demonstrate that the bar does not exist,
Bank of Nevada v. Friedman, 82 Nev. 417, 422, 420 P. 2d 1, 4 (1966).

Finally, NRS 38.310(2) states that a “court shall dismiss any civil action which is
commenced in violation of the provisions of [NRS 38.310(1)]” requiring that a claim that requires a
court to interpret, apply or enforce CC&Rs that are applicable to residential property must be
mediated prior to filing them in district court.

V. LEGAL ARGUMENT

As outlined below, the face of the Complaint shows that many of the Bank’s claims are
barred by the applicable statute of limitations. Furthermore, the Bank lacks standing to pursue claims
for violation of NRS Chapter 116. Finally, to the extent that the Bank argues it is entitled to a six{
year statute of limitations because its claims are based on the CC&Rs, NRS 38.310 requires thaf
these claims be dismissed.

A. All of the Bank’s Claims Are Barred by the Applicable Statutes of Limitations

“In determining whether a statute of limitations has run against an action, the time must be
computed from the day the cause of action accrued. A cause of action ‘accrues’ when a suit may be
maintained thereon.” Clark v. Robison, 944 P.2d 788, 789 (Nev. 1997). Pursuant to Nevada Revised

Statute 111.320, a recorded document will “impart notice to all persons of the contents thereof . . ..”

11
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In addition, “[i]f the facts giving rise to the cause of action are matters of public record then ‘[t]he
public record gave notice sufficient to start the statute of limitations running.”” Job’s Peak Ranch
Cmty. Ass’n,Inc. v. Douglas Cty., No. 55572, 2015 WL 5056232, at *3 (Nev. Aug. 25, 2015); see
also U.S. Bank Nat’l Ass’n v. Woodland Village, 3:16-cv-00501-RCJ-WGC at DE #32, page 5, lines
21-23.

Nevada Revised Statute 11.190 describes the statutes of limitations that are applicable to varioug
causes of action. Pursuant to this statute, a six-year limitations period applies to “[a]n action upon 3
contract, obligation or liability founded upon an instrument in writing.” A four-year limitations
period applies to a claim for unjust enrichment. A three-year limitations period applies to “[a]n
action upon a liability created by statute, other than a penalty or forfeiture.” A claim for tortious
interference with contract is also “subject to the three-year statute of limitations set forth in NRS
11.190(3)(c).” Stalk v. Mushkin, 199 P.3d 838, 842 (Nev. 2009). Finally, pursuant to another catch-
all statute that follows NRS 11.190, NRS 11.220, “[a]n action for relief, not hereinbefore provided
for [within the Nevada Revised Statutes], must be commenced within 4 years after the cause of
action shall have accrued.”

In this case, on its face, the Complaint indicates that Plaintiff’s claims for unjust enrichment,
tortious interference with contractual relations, breach of the duty of good faith, and wrongful on
defective foreclosure are all barred by the statute of limitations because their limitations period is
either three or four years and the complaint was filed four years and nine months after the
Foreclosure Deed was recorded and the Bank’s causes of action accrued.

The Complaint states at Paragraph 21 that “[tlhe HOA non-judicially foreclosed on its sub-
priority lien secured by the Property on January 16, 2013, selling an encumbered interest in the
Property to Plaintiff for $8,200.00. A true and correct copy of the Trustee’s Deed Upon Sale ig
attached as Exhibit H.” Examination of Exhibit H shows that it was recorded on January 24, 2013.
Therefore, at the very latest, the Bank’s claims regarding the foreclosure sale accrued January 24,
2017. Because the Complaint asserting claims against the HOA was not filed until October of 2017,
any claim with a three-year or four-year limitations period is barred. In addition, it is the Bank’s

burden to show that its claims are not barred.
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1. Unjust Enrichment
The third cause of action in the Complaint is for unjust enrichment. “The statute of limitation
for an unjust enrichment claim is four years.” In re Amerco Derivative Litig., 252 P.3d 681, 703
(Nev. 2011)(citing NRS 11.190(2)(c)). The Bank’s claim for unjust enrichment accrued on January
24, 2013; however, the Bank did not file its claim until after the four-year limitations period, in
October of 2017.
2. Tortious Interference with Contractual Relations
The fourth cause of action in the Complaint is for tortious interference with contractual
relations. A claim for tortious interference with contract is also “subject to the three-year statute of
limitations set forth in NRS 11.190(3)(c).” Stalk v. Mushkin, 199 P.3d 838, 842 (Nev. 2009).
Because this claim accrued on January 24, 2013, but was not filed until October of 2017 it is barred
by NRS 11.190(3)(c).
3. Breach of the Duty of Good Faith
The fifth cause of action in the Complaint is for breach of the duty of good faith that is found
within NRS 116.1113. Because this is a claim regarding a violation of a statute it is governed by
NRS 11.190(3)(a) which states that “[a]n action upon a liability created by state, other than a penalty
or forfeiture” must be brought within 3 years. Because this claim was not brought until October
2017, more than four years after the recording of the foreclosure deed, this cause of action is barred.
4. Wrongful/Defective Foreclosure
The sixth cause of action in the Complaint is for “Wrongful / Defective Foreclosure.” The
Complaint’s allegations center primarily on a discussion of an alleged tender by the Bank to the
HOA'’s collection company.
This claim should have a three-year statute of limitations.
A tortious wrongful foreclosure claim ‘challenges the authority behind the
foreclosure, not the foreclosure act itself.” Red Rock's authority to foreclose on the
HOA lien on behalf of the HOA arose from Chapter 116, essentially rendering count
three a claim for damages based on liability created by a statute. Therefore, count

three is likewise time-barred under NRS 11.190(3)(a) because it was not brought
within three years.
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HSBC Bank USA v. Park Ave. Homeowners' Assn., 216CV460JCMNJK, 2016 WL 5842845, at *3
(D. Nev. Oct. 3, 2016) (Citing McKnight Family, L.L.P. v. Adept Mgmt., 310 P.3d 555, 559 (Nev.
2013) (en banc). Even assuming that a claim for wrongful foreclosure did not fall under NRS
11.190(3)(a), it would fall within the catch-all provision in NRS 11.220 and would have a four-year
limitations period. Consequently, all of the bank’s claims regarding violation of NRS Chapter 116
are time barred.
B. In Addition, the Bank Lacks Standing to Bring a Claim for Violation of NRS
116.1113
Nevada Revised Statute NRS 116.4117 creates a private right of action for violations of NRS
116, but specifically limits standing to bring such a claim to only specific classes of persons.
The relevant language of NRS 116.4117 provides as follows:
1. Subject to the requirements set forth in subsection 2, if a declarant, community
manager or any other person subject to this chapter fails to comply with any of its
provisions or any provision of the declaration or bylaws, any person or class of
persons suffering actual damages from the failure to comply may bring a civil action
for damages or other appropriate relief.
2. Subject to the requirements set forth in NRS 38.310 and except as otherwise
provided in NRS 116.3111, a civil action for damages or other appropriate relief for a
failure or refusal to comply with any provision of this chapter or the governing
documents of an association may be brought:
(a) By the association against:
(1) A declarant;
(2) A community manager; or
(3) A unit’s owner.
(b) By a unit’s owner against:
(1) The association;
(2) A declarant; or
(3) Another unit’s owner of the association.

(c) By aclass of units’ owners constituting at least 10 percent of the total number
of voting members of the association against a community manager.

Nevada Revised Statute 116.095 defines “unit’s owner” as “a declarant or other person who owns a
unit, or a lessee of a unit in a leasehold common-interest community whose lease expires
simultaneously with any lease the expiration or termination of which will remove the unit from the

common-interest community, but does not include a person having an interest in a unit solely as

security for an obligation.” (emphasis added). Based on this provision and on other provisions in
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Chapter 116, for example NRS 116.2119, the legislature knew that secured lenders had potential
interests in property that could be subject to NRS Chapter 116, but chose not to include them in the
list of entities with standing to bring a claim for violations of Chapter 116. Consequently, Plaintiff’s
claims for violation of NRS 116.1113 should be dismissed for lack of standing.
C. If the Bank Argues that Its Claims Concern the CC&Rs, the Claims Should Be
Dismissed Because Plaintiff Has Failed to Comply with NRS 38.310
Nevada Revised Statute 38.310 provides:
1. No civil action based upon a claim relating to:
(a) The interpretation, application or enforcement of any covenants, conditions or
restrictions applicable to residential property or any bylaws, rules or regulations
adopted by an association; or
(b) The procedures used for increasing, decreasing or imposing additional
assessments upon residential property, may be commenced in any court in this State
unless the action has been submitted to mediation or arbitration pursuant to the
provisions of NRS 38.300 to 38.360, inclusive, and, if the civil action concerns real
estate within a planned community subject to the provisions of chapter 116 of NRS or
real estate within a condominium hotel subject to the provisions of chapter 116B of
NRS, all administrative procedures specified in any covenants, conditions or
restrictions applicable to the property or in any bylaws, rules and regulations of an
association have been exhausted.

2. A court shall dismiss any civil action which is commenced in violation of the
provisions of subsection 1.

Furthermore, Nevada Revised Statute 38.330 states that “[a]ny complaint filed in such an
action must contain a sworn statement indicating that the issues addressed in the complaint have
been mediated pursuant to the provisions of NRS 38.300 to 38.360, inclusive, but an agreement was
not obtained.”

The Complaint does not contain a sworn statement pursuant to NRS 38.330.

Although the Complaint does not contain allegations regarding the CC&Rs, it does contain &
claim for wrongful foreclosure, to the extent that this claim requires the interpretation, enforcement
or application of the CC&Rs, the claim should be dismissed so the Bank can comply with NRS
38.310.

V. CONCLUSION

Based on the foregoing, Country Garden Owners Association respectfully requests that the

Court grant the instant Motion and dismiss the claims against the HOA in their entirety. The HOA
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requests that the Court dismiss all of the Bank’s causes of action based upon the expiration of the
applicable statute of limitations. Furthermore, the HOA requests that the Court dismiss the Bank’s
cause of action for breach of NRS 116.1113 for lack of standing. Finally, to the extent the Bank
argues that its claims have a six-year statute based on the applicable CC&Rs, the HOA requests thaf
the claims be dismissed pursuant to NRS 38.310 because these causes of action require the
interpretation, application or enforcement of the applicable CC&Rs and were brought without being
submitted to mediation as is required.
DATED this 7" day of December, 2017.
PENGILLY LAW FIRM

8@6@,%@%

James W. Pengilly, Esq.

Nevada Bar No. 6085

Elizabeth Lowell, Esq.

Nevada Bar No. 8551

1995 Village Center Cir., Suite 190

Las Vegas, NV 89134

T: (702) 889-6665; F: (702) 889-6664

Attorneys for Country Gardens Owners Association
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CERTIFICATE OF SERVICE
Pursuant to NRCP 5(b), | hereby certify that on the 7" day of December, 2017, a copy of

COUNTRY GARDEN OWNERS ASSOCIATION’S REPLY IN SUPPORT OF MOTION TO
DISMISS THE CROSSCLAIMS OF U.S. BANK, NATIONAL ASSOCIATION, was served
upon those persons designated by the parties in the E-Service Master List for the above-referenced
matter in the Eighth Judicial District Court E-Filing System in compliance with the mandatory
electronic service requirements of Administrative Order 14-2 and the Nevada Electronic Filing and
Conversion Rules.

Contact Email

Melanie D. Morgan, Esq. melanie.morgan@akerman.com
Akerman Las Vegas Office akermanlas@akerman.com

Brandon Lopipero blopipero@wrightlegal.net
Dana J. Nitz dnitz@wrightlegal.net

Elizabeth Streible elizabeth.streible@akerman.com
Eserve Contact office@bohnlawfirm.com
Michael F Bohn Esg. mbohn@bohnlawfirm.com
Rebekkah Bodoff rebekkah.bodoff@akerman.com
Karen Whelan karen.whelan@akerman.com

/s/ Olivia Schulze
An Employee of Pengilly Law Firm
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FECL

MICHAEL F. BOHN, ESQ.
Nevada Bar No.: 1641
mbohn(@bohnlawfirm.com

ADAM R. TRIPPIEDI, ESQ.
Nevada Bar No. 12294
atrippiedi@bohnlawfirm.com

LAW OFFICES OF

MICHAEL F. BOHN, ESQ., LTD.
376 E. Warm Springs Rd., Ste. 140
Las Vegas, Nevada 89119

(702) 642-3113/ (702) 642-9766 FAX
Attorney for plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

5316 CLOVER BLOSSOM CT TRUST
Plaintiff,
VS.

U.S. BANK, NATIONAL ASSOCIATION,
SUCCESSOR TRUSTEE TO BANK OF
AMERICA, N.A., SUCCESSOR BY MERGER
TO LASALLE BANK, N.A., AS TRUSTEE TO
THE HOLDERS OF THE ZUNI MORTGAGE
LOAN TRUST 2006-OA1, MORTGAGE
LOAN PASS-THROUGH CERTIFICATES
SERIES 2006-OA1; and CLEAR RECON
CORPS

Defendants.

U.S. BANK, NATIONAL ASSOCIATION,
SUCCESSOR TRUSTEE TO BANK OF
AMERICA, N.A., SUCCESSOR BY MERGER
TO LASALLE BANK, N.A., AS TRUSTEE TO
THE HOLDERS OF THE ZUNI MORTGAGE
LOAN TRUST 2006-OA1, MORTGAGE
LOAN PASS-THROUGH CERTIFICATES
SERIES 2006-OA1l,

Counterclaimant,
Vs.
5316 CLOVER BLOSSOM CT TRUST

Counterdefendant.

Electronically Filed
2/7/2018 2:57 PM
Steven D. Grierson

CLERE OF THE COUE ’:

CASE NO.: A-14-704412-C
DEPT NO.: XXIV

FINDINGS OF FACT, CONCLUSIONS OF
LAW, AND JUDGMENT

Date of Hearing: December 12, 2017
Time of Hearing: 9:00 a.m.

AA000675

Case Number: A-14-704412-C



o - BN )

\O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

U.S. BANK, NATIONAL ASSOCIATION,
SUCCESSOR TRUSTEE TO BANK OF
AMERICA, N.A., SUCCESSOR BY MERGER
TO LASALLE BANK, N.A., AS TRUSTEE TO
THE HOLDERS OF THE ZUNI MORTGAGE
LOAN TRUST 2006-OA1, MORTGAGE
LOAN PASS-THROUGH CERTIFICATES
SERIES 2006-OA1,

Cross-claimant,
Vs.
5316 CLOVER BLOSSOM CT TRUST

Cross-defendant.

Plaintiff 5316 Clover Blossom Ct Trust’s motion to dismiss having come before the court on the
12" day of December, 2017, at 9:00 a.m., Adam R. Trippiedi, Esq. appearing on behalf of plaintiff; Scott
Lachman, Esq. appearing on behalf of defendant U.S. Bank, National Association, Successor Trustee to
Bank of America, N.A., Successor by Merger to Lasalle Bank, N.A., as Trustee to the Holders of the Zuni
Mortgage Loan Trust 2006-OA1, Mortgage Loan Pass-through Certificates Series 2006-OA1 (“US
Bank™); and Elizabeth B. Lowell, Esq. appearing on behalf of cross-defendant Country Garden Owners’
Association, and the court, having reviewed plaintiff’s motion and defendant’s opposition, and having
heard the arguments of bcounsel, makes its findings of fact, conclusion of law and judgment as follows.

FINDINGS OF FACT

1. 5316 Clover Blossom Ct Trust is the owner of real property commonly known as 5316 Clover
Blossom Court, North Las Vegas, Nevada (hereinafter referred to as “the Property™).

2. The property is encumbered by a Declaration of Covenants, Conditions, and Restrictions for
Country Garden (Arbor Gate) (hereinafter referred to as the “CC&Rs”).

3. 5316 Clover Blossom Ct Trust acquired the Property from Country Garden Owners’
Association (hereinafter the “HOA”) at a foreclosure sale conducted on January 16, 2013.

4. The foreclosure sale arose from a delinquency in assessments due from the former owners to

the HOA pursuant to NRS Chapter 116.
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5. US Bank is the beneficiary of a deed of trust that was originally recorded as an encumbrance
against the Property on June 30, 2004.

6. On June 20, 2011, an assignment of the deed of trust was recorded which assigned the
beneficial interest in the deed of trust to US Bank.

7. At some point, the former owner of the property became delinquent in paying assessments and
the HOA and its foreclosure agent, Alessi & Koenig, LLC (hereinafter “the foreclosure agent”), began
foreclosure proceedings based on the delinquent assessments.

8. On January 30, 2012, and again on February 6, 2012, the foreclosure agent served a Notice of
Delinquent Assessment Lien on the former owners of the property via regular and certified mail.

9. On February 22, 2012, the foreclosure agent recorded a Notice of Delinquent Assessment Lien
against the property.

10. On April 20, 2012, the foreclosure agent recorded a Notice of Default and Election to Sell
under homeowners association lien against the property.

11. On April 30, 2012, the foreclosure agent mailed copies of the notice of default to the former
owner, to MERS, to US Bank, and to other interested parties.

12. On October 31, 2012, a Notice of Foreclosure Sale was recorded against the property.

13. On October 25, 2012, the foreclosure agent mailed copies of the notice of foreclosure sale
to the former owner, US Bank, and other interested parties.

14. The foreclosure agent also served the notice of foreclosure sale on the former owners by
posting a copy of the notice in a conspicuous place on the Property, and also posted copies of the notice
in three public locations throughout Clark County.

15. The foreclosure agent also published the notice of sale in the Nevada Legal News.

16. Asreflected by the conclusive recitals in the foreclosure deed, 5316 Clover Blossom Ct Trust
entered the high bid of $8,200.00 at the public auction conducted on January 16, 2013, to purchase the
Property.

17. The foreclosure agent issued a deed upon sale, which was recorded on January 24,2013, and

contains the following recitals:
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This conveyance is made pursuant to the powers conferred upon Trustee by NRS 116

et seq., and that certain Notice of Delinquent Assessment Lien, described herein.

Default occurred as set forth in a Notice of Default and Election to Sell which was

recorded in the office of the recorder of said county. All requirements of law regarding

the mailing of copies of notices and the posting and publication of the copies of the

Notice of Sale have been complied with. Said property was sold by said Trustee at

public auction on January 16, 2013 at the place indicated on the Notice of Trustee's Sale.

18. US Bank alleges that on November 21, 2012, US Bank, by way of its agent, sent
correspondence to the foreclosure agent requesting an accounting of the HOA arrears.

19. In response, the foreclosure agent sent a letter to US Bank’s agent. The foreclosure
agent’s letter stated that the total amount due was $4,186.00.

20. On December 6, 2012, US Bank, by way of its agent, mailed a check in the amount of
$1,494.50 to the foreclosure agent, along with an accompanying letter, in an effort to satisfy the
HOA’s super-priority lien.

21. There is no evidence to indicate the HOA or foreclosure agent accepted or otherwise
responded to the $1,494.50 check.

22. After sending the letter and $1,494.50 check to the foreclosure agent, US Bank made no
other efforts to pay off the lien or otherwise prevent the foreclosure sale from going forward.

23. Prior to the HOA foreclosure sale, no individual or entity paid the super-priority portion
of the HOA lien representing 9 months of assessments for common expenses.

24. US Bank did not present evidence of any fraud, oppression or unfairness in regards to the
foreclosure sale which would account for or bring about an unreasonably low purchase price.

25. 5316 Clover Blossom Ct Trust is a bona fide purchaser, and the US Bank has failed to
present sufficient proof to disprove that the 5316 Clover Blossom Ct Trust was a bona fide purchaser.
26. Any findings of fact which should be considered to be a conclusion of law shall be treated

as such.

CONCLUSIONS OF LAW

1. If, in a motion under NRCP 12(b)(5), matters outside the pleading are presented to and not
excluded by the court, the motion shall be treated as one for summary judgment and disposed of as

provided in Rule 56, and all parties shall be given reasonable opportunity to present all material made

4
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pertinent to such a motion by Rule 56. See NRCP 12(b).

2. This Court finds that, by virtue of the arguments presented in 5316 Clover Blossom Ct
Trust’s motion to dismiss, US Bank’s opposition, and 5316 Clover Blossom Ct Trust’s reply, matters
outside the counterclaim were presented and, thus, 5316 Clover Blossom Ct Trust’s motion to dismiss
was converted into a motion for summary judgment and this court is treating it as such.

3. Summary judgment is appropriate and “shall be rendered forthwith”” when the pleadings
and other evidence on file demonstrate “no genuine issue as to any material fact [remains] and the

moving party is entitled to judgment as a matter of law. See NRCP 56(c); Wood v. Safeway, Inc.,

121 Nev. 724, 729, 121 P.3d 1026 (2005).
4. To defeat a motion for summary judgment the non-moving party bears the burden to “do

more than simply show there is some metaphysical doubt: as to the operative facts. Wood, 121 Nev.

at 732 (citing Matsushita Electric Industrial Co. v. Zenith Radio, 475 U.S. 574, 586 (1983)).
Moreover, the non-moving party must come forward with specific facts showing a genuine issue
exists for trial. Matsushita, 475 U.S. at 587; Wood P.3d at 1130. Further, in ruling upon a motion for
summary judgment, the Court must view all evidence and inferences in the light most favorable to the

non-moving party. Torrealba v. Kesmetis, 124 Nev. 95, 178 P.3d 716 (2008).

5. When ruling on a motion for summary judgment, the court may take judicial notice of the

public records attached to the motion. Harlow v. MTC Financial Inc. 865 F. Supp.2d 1095 (D. Nev.

2012). The recorded exhibits to US Bank’s counterclaim are public records of which the Court may,

and did take judicial notice. See NRS 47.150; Lemel v. Smith, 64 Nev. 545 (1947) (Judicial Notice

takes the place of proof and is of equal force.”) “Documents accompanied by a certificate of
acknowledgment of a notary public or officer authorized by law to take acknowledgments are
presumed to be authentic.” NRS 52.165.

6. Summary judgment in favor of 5316 Clover Blossom Ct Trust is proper.

7. The HOA foreclosure sale complied with all requirements of law, including but not limited
to, recording and mailing of copies of notice of delinquent assessment lien and notice of default and

election to sell under homeowners association lien, and the recording, mailing, posting, and

5
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publication of the notice of foreclosure sale.
8. The law presumes foreclosure notices are received upon proof of mailing, and does not

require proof that the notices be received. Actual notice is not necessary as long as the statutory

requirements are met. Mailing of the notices is all that the statute requires. Hankins v. Administrator
of Veterans Affairs v. Administrator of Veterans Affairs 92 Nev. 578, 555 P.2d 483 (1976); Turner v.
Dewco 87 Nev. 14,479 P.2d 462 (1971).

9. There is a public policy which favors a final and conclusive foreclosure sale as to the

purchaser. See 6 Angels, Inc. v. Stuart-Wright Mortgage. Inc., 85 Cal. App. 4th 1279, 102 Cal. Rptr.

2d 711 (2011); McNeill Family Trust v. Centura Bank, 60 P.3d 1277 (Wyo. 2003); In re Suchy, 786

F.2d 900 (9th Cir. 1985); and Miller & Starr, California Real Property 3d §10:210.

10. There is a common law presumption that a foreclosure sale was conducted validly.

Fontenot v. Wells Fargo Bank, 198 Cal. App. 4th 256, 129 Cal. Rptr. 3d 467 (2011); Moeller v. Lien

25 Cal. App. 4th 822, 30 Cal. Rptr. 2d 777 (1994); Burson v. Capps, 440 Md. 328, 102 A.3d 353

(2014); Timm v. Dewsnup 86 P.3d 699 (Utah 2003); Deposit Insurance Bridge Bank, N.A. Dallas v.

McQueen, 804 S.W. 2d 264 (Tex. App. 1991); Myles v. Cox, 217 So.2d 31 (Miss. 1968); American
Bank and Trust Co v. Price, 688 So0.2d 536 (La. App. 1996); Meeker v. Eufaula Bank & Trust, 208

Ga. App. 702, 431 S.E. 2d 475 (Ga. App 1993).

11. Nevada has a disputable presumption that “the law has been obeyed.” See NRS
47.250(16). This creates a disputable presumption that the foreclosure sale was conducted in
compliance with the law.

12. 5316 Clover Blossom Ct Trust, as the record title holder of the property, has a
presumption of validity in its favor, and US Bank “has the burden to show that the sale should be set
aside in light of” 5316 Clover Blossom Ct Trust’s status as the record title holder. Nationstar

Mortgage v. Saticoy Bay., LLC Series 2227 Shadow Canyon, 133 Nev. Adv. Op. 91 (2017).

13. The recitals in the foreclosure deed are sufficient and conclusive proof that the required
notices were mailed by the HOA. See NRS 116.31166 and NRS 47.240(6) which also provide that

conclusive presumptions include “[a]ny other presumption which, by statute, is expressly made

6
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conclusive.” Because NRS 116.31166 contains such an expressly conclusive presumption, the
recitals in the foreclosure deed are “conclusive proof” that US Bank bank was served with copies of
the required notices for the foreclosure sale.

14. US Bank has not presented any evidence to show that equitable relief is warranted in this
case or to disprove any of the recitals in the foreclosure deed.

15. US Bank has not presented any evidence to show any defect with the foreclosure sale or
the recording and service of the notices prior to the foreclosure sale.

16. US Bank further argues that the low price when combined with fraud, unfairness, or
oppression is sufficient to void said sale. However, US Bank failed to present any evidence of fraud,
unfairness, or oppression in regards to the foreclosure sale.

17. US Bank argues there was fraud, oppression, or unfairness in the conduct of the sale
because the foreclosure agent rejected US Bank’s tender. However, the fraud, oppression, or

unfairness must bring about or account for the low purchase price. See Shadow Wood, et al.

Examples would be collusion between the auctioneer and the purchaser to keep the price artificially
low or an effort to prevent public notice of the auction. US Bank never explains how rejection of a
tender accounts for a low purchase price.

18. Nevada Rule of Civil Procedure 9(b) requires that “[i]n all averments of fraud..., the
circumstances constituting fraud... shall be stated with particularity.” US Bank, in alleging fraud in
this matter, has not stated the basis for its fraud allegation with sufficient particularity or factual
support.

19. There is no issue regarding whether the association foreclosed on the “super-priority”
portion of its lien. The evidence and deed recitals show that both the notice of default and the notice
of sale were properly mailed to US Bank. The language in both the notice of default and notice of
sale shows that the HOA was foreclosing on a lien comprised of monthly assessments. As such, there
is no genuine issue of material fact that the HOA possessed a super priority lien at the time of the
foreclosure sale, and that the super priority lien was foreclosed upon. As stated in SFR, as to first

deeds of trust, NRS 116.3116(2) splits an HOA lien into two pieces, a superpriority piece and a

7
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subpriority piece. Unless the superpriority piece has been satisfied prior to the foreclosure sale, the
HOA foreclosure sale on its assessment lien would necessarily include both the superpriority piece
and a subpriority piece of the lien. US Bank failed to present any evidence that the superpriority
portion of the lien was satisfied prior to the foreclosure sale.

20. In considering whether equity supports setting aside the sale in question, the Court is to
consider any other factor bearing on the equities, including actions or inactions of both parties seeking

to set aside the sale and the impact on a bona fide purchaser for value. Shadow Wood at 1114

(finding “courts must consider the entirety of the circumstances that bear upon the equities”™).

21. The attempted tender of assessments made by US Bank for $1,494.50, does not affect
5316 Clover Blossom Ct Trust’s title to the property because US Bank had several different options to
prevent the sale from going forward and failed to do so. Specifically, US Bank could have *“pa[id] the
entire amount and request[ed] a refund of the balance.” SFR at 418. US Bank also could have sought
“a temporary restraining order and preliminary injunction and fil[ed] a lis pendens on the property.”

Shadow Wood at 1114 n.7. US Bank failed to avail itself of any of these options and instead allowed

the HOA to foreclose.

22. US Bank’s tender letter contains conditions, including that the tender amount is “non-
negotiable”; that endorsement of the check “wiﬂ be strictly construed as an unconditional
acceptance... of the facts” stated in the tender letter; and acceptance of the check is an
acknowledgment that the lien has been ““paid in full.”” Because of these conditions, the tender was

not valid and had no effect on the foreclosure sale of the HOA’s lien. Smith v. School Dist. No. 64

Marion County, 89 Kan. 225, 131 P. 557, 558 (1913) (“A conditional tender is not valid. Where it

appears that a larger sum than that tendered is claimed to be due, the offer is not effectual as a tender
if coupled with such conditions that acceptance of it as tendered involves an admission on the part of
the person accepting it that no more is due.”)

23. US Bank’s tender also contains conditions that were not consistent with Commission for
Common Interest Communities and Condominium Hotels’ (hereinafter “CCICCH”) Advisory

Opinion 2010-01 issued on December 8, 2010:
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An association may collect as a part of the super priority lien (a) interest permitted by NRS
116.3115, (b) late fees or charges authorized by the declaration, (c¢) charges for preparing any
statements of unpaid assessments and (d) the “costs of collecting” authorized by NRS
116.310313.

;&ccordinglv, both a plain reading of the applicable provisions of NRS 116.3116 and

the policy determinations of commentators, the state of Connecticut and lenders

themselves support the conclusion that associations should be able to include

specified costs of collecting as part of the association’s super priority lien.

(emphasis added)

24. Furthermore, effective as of May 5, 2011, the CCICCH adopted NAC 116.470 in order to
set limits on the costs assessed in connection with a notice of delinquent assessment. NAC
116.470(4)(b) authorizes “[r]easonable attorney’s fees and actual costs, without any increase or
markup, incurred by the association for any legal services which do not include an activity described
in subsection 2.”

25. The fact that the foreclosure agent did not accept the tender does not affect 5316 Clover
Blossom Ct Trust’s title to the property because US Bank failed to take any steps to protect its interest
aside from mailing the letter and check, which was in an amount less than the full amount of the

HOA’s lien. Accordingly, US Bank is not entitled to equitable relief. Shadow Wood at 1114 n.7.

26. Specifically, the Nevada Supreme Court decision of Horizons at Seven Hills v. Ikon

Holdings. LLC, 132 Nev. Adv. Op. 35, 373 P.3d 66 (2016) did not exist on December 6, 2012, when

US Bank sent its tender, so the HOA and the foreclosure agent could not have relied upon that
authority.

27. To the contrary, the December 8, 2010, CCICCH opinion existed on December 6, 2012,
and the HOA and foreclosure agent could have relied upon that authority.

28. Furthermore, effective as of May 5, 2011, the CCICCH adopted NAC 116.470 in order to
set limits on the costs assessed in connection with a notice of delinquent assessment. NAC
116.470(4)(b) authorizes “[r]easonable attorney’s fees and actual costs, without any increase or
markup, incurred by the association for any legal services which do not include an activity described

in subsection 2.”
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29. US Bank’s further argues that the presence of a mortgage protection clause within the
CC&Rs, which represents that the HOA lien “shall not affect the rights of the mortgagee under any
first mortgage upon such Lot, Unit or Parcel,” was evidence of fraud, oppression, and/or unfairness
that rendered the foreclosure sale a subpriority sale. However, the mortgage protection language
cited by US Bank was determined to be legally ineffective by the Nevada Supreme Court in SFR
based on NRS 116.1104, which states that the provisions of NRS 116 “may not be varied by
agreement, and rights conferred by it may not be waived.” Based on SFR, this court finds the
mortgage protection clause was invalid and thus was also not evidence of fraud, oppression, or
unfairness.

30. Therefore, because US Bank’s has failed to set forth material issues of fact demonstrating
some fraud, unfairness, or oppression which led to the low purchase price, the Court finds that the
price of the sale is not a legitimate basis to overturn the sale.

31. There is no issue of fact regarding whether the former owner was in default in payment of
the assessments as well as whether the lien and foreclosure notices were properly served. The recitals
in the foreclosure deed are conclusive as to these issues. Furthermore, 5316 Clover Blossom Ct Trust
presented proof, which was not controverted, that the notices were mailed, published, and posted.

32. 5316 Clover Blossom Ct Trust is a bona fide purchaser (“BFP”). A subsequent purchaser
is bona fide under common law principles if it takes the property "for a valuable consideration and
without notice of the prior equity, and without notice of facts which upon diligent inquiry would be
indicated and from which notice would be imputed to him, if he failed to make such inquiry." Bailey
v. Butner, 64 Nev. 1, 19, 176 P.2d 226, 234 (1947) (emphasis omitted); see also Moore v. De
Bernardi, 47 Nev. 33, 54, 220 P. 544, 547 (1923) ("The decisions are uniform that the bona fide

purchaser of a legal title is not affected by any latent equity founded either on a trust, [eJncumbrance,
or otherwise, of which he has no notice, actual or constructive.").

33. The evidence shows 5316 Clover Blossom Ct Trust purchased said property for valuable
consideration in the amount of $8,200.00 and had no actual, constructive, or inquiry notice of any

dispute of title or defect in the sales process. Such evidence is clear from the fact US Bank did not pay

10
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off the super-priority lien, attend the sale in question, record notice with the Clark County Recorder,
or attempt to take any other action to put potential buyers on notice of any dispute. US Bank was in
the position to take any number of simple steps to avoid a BFP issue and simply failed to take such
action. After being fully apprised of the pending foreclosure sale and taking no action, US Bank looks
now to enforce its rights. The Court notes that all that was required of US Bank to defeat BFP status
was to put purchasers on notice of their claim to the property by either showing up to the sale to
announce their claim of title, record a legal tender, file a lis pendens, or seek a temporary restraining
order. US Bank’s argument that 5316 Clover Blossom Ct Trust cannot be a BFP based on the mere
fact that a Deed of Trust was recorded is not supported under the law.

34. In the absence of evidence to the contrary, US Bank had the burden of proving 5316
Clover Blossom Ct Trust was not a BFP because for 5316 Clover Blossom Ct Trust to prove it was a
BFP would be akin to proving a negative, i.e., proving 5316 Clover Blossom Ct Trust was not aware
of information which would defeat BFP status. See Shadow Wood at 1112 (“The question remains

whether NYCB demonstrated sufficient grounds to justify the district court in setting aside Shadow

Wood’s foreclosure sale on NYCB’s motion for summary judgment.”); First Fidelity Thrift & Loan
Ass’n v. Alliance Bank, 60 Cal. App. 4th 1433, 1442, 71 Cal. Rptr. 2d 295 (1998) (“That Alliance

had knowledge of First Fidelity’s equitable claim for reinstatement of its reconveyed deed of trust was
an element of First Fidelity’s case.... Showing that Alliance was not an innocent purchaser for value
was hence an element of First Fidelity’s claim.”)

35. Equitable relief is only available when no adequate remedy at law exists. One who seeks
equitable relief cannot merely sit on its hands to its detriment. It would be a gross injustice for 5316
Clover Blossom Ct Trust, an innocent third party who paid valuable consideration, to have its
equitable rights subordinate to US Bank, who did nothing to protect itself at the foreclosure sale. See
generally Holmberg v. Armbrecht, 66 S. Ct. 582, 584 (1946)(quoting Russell v. Todd, 60 S. Ct. 527,

532 (1940)) (finding "[t]here must be conscience, good faith, and reasonable diligence, to call into
action the [equitable] powers of the court."). Therefore, the Court finds 5316 Clover Blossom Ct

Trust is a BFP, undisturbed by any issue raised in US Bank’s opposition, as 5316 Clover Blossom Ct

11

AA000685




.

O 0 2 O W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Trust’s equitable interest as an innocent purchaser cannot be outweighed by the inaction of US Bank.
36. US Bank is not entitled to equitable relief because it was on notice of the foreclosure sale
and failed to take adequate steps to protect its interest in the property. The Nevada Supreme Court
has stated, that "[w]here the complaining party has access to all the facts surrounding the questioned
transaction and merely makes a mistake as to the legal consequences of his act, equity should
normally not interfere, especially where the rights of third parties might be prejudiced thereby."

Shadow Wood, 366 P.3d at 1116 (quoting Nussbaumer v. Sup. Ct. in & for Yuma Cty., 107 Ariz.

504, 489 P.2d 843, 846 (1971)). In Shadow Wood, the Nevada Supreme Court held that

"[c]onsideration of harm to potentially innocent third parties is especially pertinent where [the lender]
did not use the legal remedies available to it to prevent the property from being sold to a third party,
such as by seeking a temporary restraining order and preliminary injunction and filing a lis pendens

on the property." Shadow Wood, 366 P.3d at 1114 fn. 7.

37. The policies and equities favor the 5316 Clover Blossom Ct Trust. In balancing the
equities, 5316 Clover Blossom Ct Trust’s interest as the successor to a bona fide purchaser is not
outweighed by the inaction of US Bank.

38. US Bank shall take nothing by way of its counterclaim.

39. Any conclusion of law which should be a finding of fact shall be considered as such.

ORDER and JUDGMENT

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that plaintiff 5316 Clover
Blossom Ct Trust’s motion to dismiss, converted to a motion for summary judgment, is granted.

IT IS FURTHER ORDERED that judgment is entered on behalf of plaintiff 5316 Clover
Blossom Ct Trust and against defendant US Bank.

IT IS FURTHER ORDERED that title to the real property commonly known as 5316 Clover
Blossom Ct, North Las Vegas, Nevada 89031, and legally described as:

PARCEL1

LOT NINETY TWO (92) OF THE PLAT OF ARBOR GATE AS SHOWN BY MAP

THEREOF ON FILE IN BOOK 91 OF PLATS, PAGE 71, IN THE OFFICE OF THE
COUNTY RECORDER OF CLARK COUNTY, NEVADA.

12
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PARCEL I

ANON-EXCLUSIVEEASEMENT FOR INGRESS AND EGRESS AND ENJOYMENT

IN AND TO THE ASSOCIATION PROPERTY AS SET FORTH IN THE

DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS FOR

COUNTRY GARDEN (ARBOR GATE) A COMMON INTEREST COMMUNITY

RECORDED FEBRUARY 25,2000 IN BOOK 20000225 AS DOCUMENT NO. 00963,

OF OFFICIAL RECORDS OF CLARK COUNTY, NEVADA, AS THE SAME MAY

FROM TIME TO TIME BE AMENDED AND/OR SUPPLEMENTED, WHICH

EASEMENT IS APPURTENANT TO PARCEL ONE.

APN 124-31-220-092
is hereby quieted in the name of 5316 Clover Blossom Ct Trust.

IT IS FURTHER ORDERED that as a result of the foreclosure sale conducted on January 16,
2013, as evidenced by the foreclosure deed recorded January 24, 2013, the interests of defendant US
Bank, as well as its successors and assigns in the property commonly known as 5316 Clover Blossom
Ct, North Las Vegas, Nevada 89031, are extinguished.

IT IS FURTHER ORDERED that defendant US Bank, as well as its successors and assigns,
have no further right, title or claim to the real property commonly known as 5316 Clover Blossom Ct,
North Las Vegas, Nevada 89031.

IT IS FURTHER ORDERED that defendant US Bank, as well as its successors and assigns, or
anyone acting on their behalf. are forever enjoined from asserting any estate, right, title or interest in
the real property commonly known as 5316 Clover Blossom Ct, North Las Vegas, Nevada 89031 as a
result of the deed of trust recorded on June 30, 2004, as instrument number 20040630-0002408.

/1]
/1]

Iy
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IT IS FURTHER ORDERED that defendant US Bank, as well as its successors and assigns or
anyone acting on their behalf, are forever barred from enforcing any rights against the real property
commonly known as 5316 Clover Blossom Ct, North Las Vegas, Nevada 89031 as a result of the
deed of trust recorded on June 30, 2004, as instrument number 20040630-0002408.

DATED this _;an of February, 2018.

Pl

Respectfully submitted by:

LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.

By:_(4 % '
MICHAEL F. BOHN, ESQ.

ADAM R. TRIPPIEDI, ESQ.

376 East Warm Springs Road, Ste. 140
Las Vegas, Nevada 89119

Attorney for plaintiff
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Electronically Filed
2/8/2018 8:52 AM
Steven D. Grierson

CLERK OF THE COU

MICHAEL F. BOHN, ESQ.
Nevada Bar No.: 1641
mbohn@bohnlawfirm.com
ADAM R. TRIPPIEDI, ES

Nevada Bar No.: 12294

atrisgiedi@bohnlawfrim.com

MICHAEL F. BOHN, ESQ., LTD.
376 East Warm Springs Road, Ste. 140
Las Vegas, Nevada 89119

(702) 642-3113/ (702) 642-9766 FAX

Attorney for plaintiff
DISTRICT COURT
CLARK COUNTY NEVADA

5316 CLOVER BLOSSOM CT TRUST CASE NO.: A-14-704412-C
Dlaintiff DEPT NO.: XXIV
aintiff,

VS.

U.S. BANK, NATIONAL ASSOCIATION,
SUCCESSOR TRUSTEE TO BANK OF AMERICA,
N.A., SUCCESSOR BY MERGER TO LASALLE
BANK, N.A., AS TRUSTEE TO THE HOLDERS OF
THE ZUNI MORTGAGE LOAN TRUST 2006-OAl,
MORTGAGE LOAN PASS-THROUGH
CERTIFICATES SERIES 2006-OA1; and CLEAR

RECON CORPS
Defendants.
NOTICE OF ENTRY OF FINDINGS OF FACT, CONCLUSIONS OF LAW

TO:  Parties above-named; and
TO:  Their Attorney of Record

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that an FINDINGS OF FACT,
111
111
111
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CONCLUSIONS OF LAW has been entered on the 7th day of February, 2018, in the above captioned
matter, a copy of which is attached hereto.
Dated this 8th day of February, 2018.

LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.

By: /sl IMichael F. Bohn, Esq./
MICHAEL F. BOHN, ESQ.
376 E. Warm Springs Rd., Ste. 140
Las Vegas, NV 89119
Attorney for plaintiff

CERTIFICATE OF SERVICE

Pursuant to NRCP 5, NEFCR 9 and EDCR 8.05, | hereby certify that I am an employee of LAW
OFFICES OF MICHAEL F. BOHN., ESQ., and on the 8th day of February, 2018, an electronic copy of
the NOTICE OF ENTRY OF FINDINGS OF FACT, CONCLUSIONS OF LAW was served on
opposing counsel via the Court’s electronic service system to the following counsel of record:

Darren T. Brenner, Esq.

Rebekkah B. Bodoff, Esq.
AKERMAN LLP

1635 Village Center Circle, Suite 200
Las Vegas, Nevada 89134

/s/ /Marc Sameroff/
An Employee of the LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.
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FECL

MICHAEL F. BOHN, ESQ.
Nevada Bar No.: 1641
mbohn(@bohnlawfirm.com

ADAM R. TRIPPIEDI, ESQ.
Nevada Bar No. 12294
atrippiedi@bohnlawfirm.com

LAW OFFICES OF

MICHAEL F. BOHN, ESQ., LTD.
376 E. Warm Springs Rd., Ste. 140
Las Vegas, Nevada 89119

(702) 642-3113/ (702) 642-9766 FAX
Attorney for plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

5316 CLOVER BLOSSOM CT TRUST
Plaintiff,
VS.

U.S. BANK, NATIONAL ASSOCIATION,
SUCCESSOR TRUSTEE TO BANK OF
AMERICA, N.A., SUCCESSOR BY MERGER
TO LASALLE BANK, N.A., AS TRUSTEE TO
THE HOLDERS OF THE ZUNI MORTGAGE
LOAN TRUST 2006-OA1, MORTGAGE
LOAN PASS-THROUGH CERTIFICATES
SERIES 2006-OA1; and CLEAR RECON
CORPS

Defendants.

U.S. BANK, NATIONAL ASSOCIATION,
SUCCESSOR TRUSTEE TO BANK OF
AMERICA, N.A., SUCCESSOR BY MERGER
TO LASALLE BANK, N.A., AS TRUSTEE TO
THE HOLDERS OF THE ZUNI MORTGAGE
LOAN TRUST 2006-OA1, MORTGAGE
LOAN PASS-THROUGH CERTIFICATES
SERIES 2006-OA1l,

Counterclaimant,
Vs.
5316 CLOVER BLOSSOM CT TRUST

Counterdefendant.

Electronically Filed
2/7/2018 2:57 PM
Steven D. Grierson

CLERE OF THE COUE ’:

CASE NO.: A-14-704412-C
DEPT NO.: XXIV

FINDINGS OF FACT, CONCLUSIONS OF
LAW, AND JUDGMENT

Date of Hearing: December 12, 2017
Time of Hearing: 9:00 a.m.
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U.S. BANK, NATIONAL ASSOCIATION,
SUCCESSOR TRUSTEE TO BANK OF
AMERICA, N.A., SUCCESSOR BY MERGER
TO LASALLE BANK, N.A., AS TRUSTEE TO
THE HOLDERS OF THE ZUNI MORTGAGE
LOAN TRUST 2006-OA1, MORTGAGE
LOAN PASS-THROUGH CERTIFICATES
SERIES 2006-OA1,

Cross-claimant,
Vs.
5316 CLOVER BLOSSOM CT TRUST

Cross-defendant.

Plaintiff 5316 Clover Blossom Ct Trust’s motion to dismiss having come before the court on the
12" day of December, 2017, at 9:00 a.m., Adam R. Trippiedi, Esq. appearing on behalf of plaintiff; Scott
Lachman, Esq. appearing on behalf of defendant U.S. Bank, National Association, Successor Trustee to
Bank of America, N.A., Successor by Merger to Lasalle Bank, N.A., as Trustee to the Holders of the Zuni
Mortgage Loan Trust 2006-OA1, Mortgage Loan Pass-through Certificates Series 2006-OA1 (“US
Bank™); and Elizabeth B. Lowell, Esq. appearing on behalf of cross-defendant Country Garden Owners’
Association, and the court, having reviewed plaintiff’s motion and defendant’s opposition, and having
heard the arguments of bcounsel, makes its findings of fact, conclusion of law and judgment as follows.

FINDINGS OF FACT

1. 5316 Clover Blossom Ct Trust is the owner of real property commonly known as 5316 Clover
Blossom Court, North Las Vegas, Nevada (hereinafter referred to as “the Property™).

2. The property is encumbered by a Declaration of Covenants, Conditions, and Restrictions for
Country Garden (Arbor Gate) (hereinafter referred to as the “CC&Rs”).

3. 5316 Clover Blossom Ct Trust acquired the Property from Country Garden Owners’
Association (hereinafter the “HOA”) at a foreclosure sale conducted on January 16, 2013.

4. The foreclosure sale arose from a delinquency in assessments due from the former owners to

the HOA pursuant to NRS Chapter 116.
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5. US Bank is the beneficiary of a deed of trust that was originally recorded as an encumbrance
against the Property on June 30, 2004.

6. On June 20, 2011, an assignment of the deed of trust was recorded which assigned the
beneficial interest in the deed of trust to US Bank.

7. At some point, the former owner of the property became delinquent in paying assessments and
the HOA and its foreclosure agent, Alessi & Koenig, LLC (hereinafter “the foreclosure agent”), began
foreclosure proceedings based on the delinquent assessments.

8. On January 30, 2012, and again on February 6, 2012, the foreclosure agent served a Notice of
Delinquent Assessment Lien on the former owners of the property via regular and certified mail.

9. On February 22, 2012, the foreclosure agent recorded a Notice of Delinquent Assessment Lien
against the property.

10. On April 20, 2012, the foreclosure agent recorded a Notice of Default and Election to Sell
under homeowners association lien against the property.

11. On April 30, 2012, the foreclosure agent mailed copies of the notice of default to the former
owner, to MERS, to US Bank, and to other interested parties.

12. On October 31, 2012, a Notice of Foreclosure Sale was recorded against the property.

13. On October 25, 2012, the foreclosure agent mailed copies of the notice of foreclosure sale
to the former owner, US Bank, and other interested parties.

14. The foreclosure agent also served the notice of foreclosure sale on the former owners by
posting a copy of the notice in a conspicuous place on the Property, and also posted copies of the notice
in three public locations throughout Clark County.

15. The foreclosure agent also published the notice of sale in the Nevada Legal News.

16. Asreflected by the conclusive recitals in the foreclosure deed, 5316 Clover Blossom Ct Trust
entered the high bid of $8,200.00 at the public auction conducted on January 16, 2013, to purchase the
Property.

17. The foreclosure agent issued a deed upon sale, which was recorded on January 24,2013, and

contains the following recitals:
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This conveyance is made pursuant to the powers conferred upon Trustee by NRS 116

et seq., and that certain Notice of Delinquent Assessment Lien, described herein.

Default occurred as set forth in a Notice of Default and Election to Sell which was

recorded in the office of the recorder of said county. All requirements of law regarding

the mailing of copies of notices and the posting and publication of the copies of the

Notice of Sale have been complied with. Said property was sold by said Trustee at

public auction on January 16, 2013 at the place indicated on the Notice of Trustee's Sale.

18. US Bank alleges that on November 21, 2012, US Bank, by way of its agent, sent
correspondence to the foreclosure agent requesting an accounting of the HOA arrears.

19. In response, the foreclosure agent sent a letter to US Bank’s agent. The foreclosure
agent’s letter stated that the total amount due was $4,186.00.

20. On December 6, 2012, US Bank, by way of its agent, mailed a check in the amount of
$1,494.50 to the foreclosure agent, along with an accompanying letter, in an effort to satisfy the
HOA’s super-priority lien.

21. There is no evidence to indicate the HOA or foreclosure agent accepted or otherwise
responded to the $1,494.50 check.

22. After sending the letter and $1,494.50 check to the foreclosure agent, US Bank made no
other efforts to pay off the lien or otherwise prevent the foreclosure sale from going forward.

23. Prior to the HOA foreclosure sale, no individual or entity paid the super-priority portion
of the HOA lien representing 9 months of assessments for common expenses.

24. US Bank did not present evidence of any fraud, oppression or unfairness in regards to the
foreclosure sale which would account for or bring about an unreasonably low purchase price.

25. 5316 Clover Blossom Ct Trust is a bona fide purchaser, and the US Bank has failed to
present sufficient proof to disprove that the 5316 Clover Blossom Ct Trust was a bona fide purchaser.
26. Any findings of fact which should be considered to be a conclusion of law shall be treated

as such.

CONCLUSIONS OF LAW

1. If, in a motion under NRCP 12(b)(5), matters outside the pleading are presented to and not
excluded by the court, the motion shall be treated as one for summary judgment and disposed of as

provided in Rule 56, and all parties shall be given reasonable opportunity to present all material made

4
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pertinent to such a motion by Rule 56. See NRCP 12(b).

2. This Court finds that, by virtue of the arguments presented in 5316 Clover Blossom Ct
Trust’s motion to dismiss, US Bank’s opposition, and 5316 Clover Blossom Ct Trust’s reply, matters
outside the counterclaim were presented and, thus, 5316 Clover Blossom Ct Trust’s motion to dismiss
was converted into a motion for summary judgment and this court is treating it as such.

3. Summary judgment is appropriate and “shall be rendered forthwith”” when the pleadings
and other evidence on file demonstrate “no genuine issue as to any material fact [remains] and the

moving party is entitled to judgment as a matter of law. See NRCP 56(c); Wood v. Safeway, Inc.,

121 Nev. 724, 729, 121 P.3d 1026 (2005).
4. To defeat a motion for summary judgment the non-moving party bears the burden to “do

more than simply show there is some metaphysical doubt: as to the operative facts. Wood, 121 Nev.

at 732 (citing Matsushita Electric Industrial Co. v. Zenith Radio, 475 U.S. 574, 586 (1983)).
Moreover, the non-moving party must come forward with specific facts showing a genuine issue
exists for trial. Matsushita, 475 U.S. at 587; Wood P.3d at 1130. Further, in ruling upon a motion for
summary judgment, the Court must view all evidence and inferences in the light most favorable to the

non-moving party. Torrealba v. Kesmetis, 124 Nev. 95, 178 P.3d 716 (2008).

5. When ruling on a motion for summary judgment, the court may take judicial notice of the

public records attached to the motion. Harlow v. MTC Financial Inc. 865 F. Supp.2d 1095 (D. Nev.

2012). The recorded exhibits to US Bank’s counterclaim are public records of which the Court may,

and did take judicial notice. See NRS 47.150; Lemel v. Smith, 64 Nev. 545 (1947) (Judicial Notice

takes the place of proof and is of equal force.”) “Documents accompanied by a certificate of
acknowledgment of a notary public or officer authorized by law to take acknowledgments are
presumed to be authentic.” NRS 52.165.

6. Summary judgment in favor of 5316 Clover Blossom Ct Trust is proper.

7. The HOA foreclosure sale complied with all requirements of law, including but not limited
to, recording and mailing of copies of notice of delinquent assessment lien and notice of default and

election to sell under homeowners association lien, and the recording, mailing, posting, and

5
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publication of the notice of foreclosure sale.
8. The law presumes foreclosure notices are received upon proof of mailing, and does not

require proof that the notices be received. Actual notice is not necessary as long as the statutory

requirements are met. Mailing of the notices is all that the statute requires. Hankins v. Administrator
of Veterans Affairs v. Administrator of Veterans Affairs 92 Nev. 578, 555 P.2d 483 (1976); Turner v.
Dewco 87 Nev. 14,479 P.2d 462 (1971).

9. There is a public policy which favors a final and conclusive foreclosure sale as to the

purchaser. See 6 Angels, Inc. v. Stuart-Wright Mortgage. Inc., 85 Cal. App. 4th 1279, 102 Cal. Rptr.

2d 711 (2011); McNeill Family Trust v. Centura Bank, 60 P.3d 1277 (Wyo. 2003); In re Suchy, 786

F.2d 900 (9th Cir. 1985); and Miller & Starr, California Real Property 3d §10:210.

10. There is a common law presumption that a foreclosure sale was conducted validly.

Fontenot v. Wells Fargo Bank, 198 Cal. App. 4th 256, 129 Cal. Rptr. 3d 467 (2011); Moeller v. Lien

25 Cal. App. 4th 822, 30 Cal. Rptr. 2d 777 (1994); Burson v. Capps, 440 Md. 328, 102 A.3d 353

(2014); Timm v. Dewsnup 86 P.3d 699 (Utah 2003); Deposit Insurance Bridge Bank, N.A. Dallas v.

McQueen, 804 S.W. 2d 264 (Tex. App. 1991); Myles v. Cox, 217 So.2d 31 (Miss. 1968); American
Bank and Trust Co v. Price, 688 So0.2d 536 (La. App. 1996); Meeker v. Eufaula Bank & Trust, 208

Ga. App. 702, 431 S.E. 2d 475 (Ga. App 1993).

11. Nevada has a disputable presumption that “the law has been obeyed.” See NRS
47.250(16). This creates a disputable presumption that the foreclosure sale was conducted in
compliance with the law.

12. 5316 Clover Blossom Ct Trust, as the record title holder of the property, has a
presumption of validity in its favor, and US Bank “has the burden to show that the sale should be set
aside in light of” 5316 Clover Blossom Ct Trust’s status as the record title holder. Nationstar

Mortgage v. Saticoy Bay., LLC Series 2227 Shadow Canyon, 133 Nev. Adv. Op. 91 (2017).

13. The recitals in the foreclosure deed are sufficient and conclusive proof that the required
notices were mailed by the HOA. See NRS 116.31166 and NRS 47.240(6) which also provide that

conclusive presumptions include “[a]ny other presumption which, by statute, is expressly made

6
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conclusive.” Because NRS 116.31166 contains such an expressly conclusive presumption, the
recitals in the foreclosure deed are “conclusive proof” that US Bank bank was served with copies of
the required notices for the foreclosure sale.

14. US Bank has not presented any evidence to show that equitable relief is warranted in this
case or to disprove any of the recitals in the foreclosure deed.

15. US Bank has not presented any evidence to show any defect with the foreclosure sale or
the recording and service of the notices prior to the foreclosure sale.

16. US Bank further argues that the low price when combined with fraud, unfairness, or
oppression is sufficient to void said sale. However, US Bank failed to present any evidence of fraud,
unfairness, or oppression in regards to the foreclosure sale.

17. US Bank argues there was fraud, oppression, or unfairness in the conduct of the sale
because the foreclosure agent rejected US Bank’s tender. However, the fraud, oppression, or

unfairness must bring about or account for the low purchase price. See Shadow Wood, et al.

Examples would be collusion between the auctioneer and the purchaser to keep the price artificially
low or an effort to prevent public notice of the auction. US Bank never explains how rejection of a
tender accounts for a low purchase price.

18. Nevada Rule of Civil Procedure 9(b) requires that “[i]n all averments of fraud..., the
circumstances constituting fraud... shall be stated with particularity.” US Bank, in alleging fraud in
this matter, has not stated the basis for its fraud allegation with sufficient particularity or factual
support.

19. There is no issue regarding whether the association foreclosed on the “super-priority”
portion of its lien. The evidence and deed recitals show that both the notice of default and the notice
of sale were properly mailed to US Bank. The language in both the notice of default and notice of
sale shows that the HOA was foreclosing on a lien comprised of monthly assessments. As such, there
is no genuine issue of material fact that the HOA possessed a super priority lien at the time of the
foreclosure sale, and that the super priority lien was foreclosed upon. As stated in SFR, as to first

deeds of trust, NRS 116.3116(2) splits an HOA lien into two pieces, a superpriority piece and a

7
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subpriority piece. Unless the superpriority piece has been satisfied prior to the foreclosure sale, the
HOA foreclosure sale on its assessment lien would necessarily include both the superpriority piece
and a subpriority piece of the lien. US Bank failed to present any evidence that the superpriority
portion of the lien was satisfied prior to the foreclosure sale.

20. In considering whether equity supports setting aside the sale in question, the Court is to
consider any other factor bearing on the equities, including actions or inactions of both parties seeking

to set aside the sale and the impact on a bona fide purchaser for value. Shadow Wood at 1114

(finding “courts must consider the entirety of the circumstances that bear upon the equities”™).

21. The attempted tender of assessments made by US Bank for $1,494.50, does not affect
5316 Clover Blossom Ct Trust’s title to the property because US Bank had several different options to
prevent the sale from going forward and failed to do so. Specifically, US Bank could have *“pa[id] the
entire amount and request[ed] a refund of the balance.” SFR at 418. US Bank also could have sought
“a temporary restraining order and preliminary injunction and fil[ed] a lis pendens on the property.”

Shadow Wood at 1114 n.7. US Bank failed to avail itself of any of these options and instead allowed

the HOA to foreclose.

22. US Bank’s tender letter contains conditions, including that the tender amount is “non-
negotiable”; that endorsement of the check “wiﬂ be strictly construed as an unconditional
acceptance... of the facts” stated in the tender letter; and acceptance of the check is an
acknowledgment that the lien has been ““paid in full.”” Because of these conditions, the tender was

not valid and had no effect on the foreclosure sale of the HOA’s lien. Smith v. School Dist. No. 64

Marion County, 89 Kan. 225, 131 P. 557, 558 (1913) (“A conditional tender is not valid. Where it

appears that a larger sum than that tendered is claimed to be due, the offer is not effectual as a tender
if coupled with such conditions that acceptance of it as tendered involves an admission on the part of
the person accepting it that no more is due.”)

23. US Bank’s tender also contains conditions that were not consistent with Commission for
Common Interest Communities and Condominium Hotels’ (hereinafter “CCICCH”) Advisory

Opinion 2010-01 issued on December 8, 2010:
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An association may collect as a part of the super priority lien (a) interest permitted by NRS
116.3115, (b) late fees or charges authorized by the declaration, (c¢) charges for preparing any
statements of unpaid assessments and (d) the “costs of collecting” authorized by NRS
116.310313.

;&ccordinglv, both a plain reading of the applicable provisions of NRS 116.3116 and

the policy determinations of commentators, the state of Connecticut and lenders

themselves support the conclusion that associations should be able to include

specified costs of collecting as part of the association’s super priority lien.

(emphasis added)

24. Furthermore, effective as of May 5, 2011, the CCICCH adopted NAC 116.470 in order to
set limits on the costs assessed in connection with a notice of delinquent assessment. NAC
116.470(4)(b) authorizes “[r]easonable attorney’s fees and actual costs, without any increase or
markup, incurred by the association for any legal services which do not include an activity described
in subsection 2.”

25. The fact that the foreclosure agent did not accept the tender does not affect 5316 Clover
Blossom Ct Trust’s title to the property because US Bank failed to take any steps to protect its interest
aside from mailing the letter and check, which was in an amount less than the full amount of the

HOA’s lien. Accordingly, US Bank is not entitled to equitable relief. Shadow Wood at 1114 n.7.

26. Specifically, the Nevada Supreme Court decision of Horizons at Seven Hills v. Ikon

Holdings. LLC, 132 Nev. Adv. Op. 35, 373 P.3d 66 (2016) did not exist on December 6, 2012, when

US Bank sent its tender, so the HOA and the foreclosure agent could not have relied upon that
authority.

27. To the contrary, the December 8, 2010, CCICCH opinion existed on December 6, 2012,
and the HOA and foreclosure agent could have relied upon that authority.

28. Furthermore, effective as of May 5, 2011, the CCICCH adopted NAC 116.470 in order to
set limits on the costs assessed in connection with a notice of delinquent assessment. NAC
116.470(4)(b) authorizes “[r]easonable attorney’s fees and actual costs, without any increase or
markup, incurred by the association for any legal services which do not include an activity described

in subsection 2.”
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29. US Bank’s further argues that the presence of a mortgage protection clause within the
CC&Rs, which represents that the HOA lien “shall not affect the rights of the mortgagee under any
first mortgage upon such Lot, Unit or Parcel,” was evidence of fraud, oppression, and/or unfairness
that rendered the foreclosure sale a subpriority sale. However, the mortgage protection language
cited by US Bank was determined to be legally ineffective by the Nevada Supreme Court in SFR
based on NRS 116.1104, which states that the provisions of NRS 116 “may not be varied by
agreement, and rights conferred by it may not be waived.” Based on SFR, this court finds the
mortgage protection clause was invalid and thus was also not evidence of fraud, oppression, or
unfairness.

30. Therefore, because US Bank’s has failed to set forth material issues of fact demonstrating
some fraud, unfairness, or oppression which led to the low purchase price, the Court finds that the
price of the sale is not a legitimate basis to overturn the sale.

31. There is no issue of fact regarding whether the former owner was in default in payment of
the assessments as well as whether the lien and foreclosure notices were properly served. The recitals
in the foreclosure deed are conclusive as to these issues. Furthermore, 5316 Clover Blossom Ct Trust
presented proof, which was not controverted, that the notices were mailed, published, and posted.

32. 5316 Clover Blossom Ct Trust is a bona fide purchaser (“BFP”). A subsequent purchaser
is bona fide under common law principles if it takes the property "for a valuable consideration and
without notice of the prior equity, and without notice of facts which upon diligent inquiry would be
indicated and from which notice would be imputed to him, if he failed to make such inquiry." Bailey
v. Butner, 64 Nev. 1, 19, 176 P.2d 226, 234 (1947) (emphasis omitted); see also Moore v. De
Bernardi, 47 Nev. 33, 54, 220 P. 544, 547 (1923) ("The decisions are uniform that the bona fide

purchaser of a legal title is not affected by any latent equity founded either on a trust, [eJncumbrance,
or otherwise, of which he has no notice, actual or constructive.").

33. The evidence shows 5316 Clover Blossom Ct Trust purchased said property for valuable
consideration in the amount of $8,200.00 and had no actual, constructive, or inquiry notice of any

dispute of title or defect in the sales process. Such evidence is clear from the fact US Bank did not pay

10
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off the super-priority lien, attend the sale in question, record notice with the Clark County Recorder,
or attempt to take any other action to put potential buyers on notice of any dispute. US Bank was in
the position to take any number of simple steps to avoid a BFP issue and simply failed to take such
action. After being fully apprised of the pending foreclosure sale and taking no action, US Bank looks
now to enforce its rights. The Court notes that all that was required of US Bank to defeat BFP status
was to put purchasers on notice of their claim to the property by either showing up to the sale to
announce their claim of title, record a legal tender, file a lis pendens, or seek a temporary restraining
order. US Bank’s argument that 5316 Clover Blossom Ct Trust cannot be a BFP based on the mere
fact that a Deed of Trust was recorded is not supported under the law.

34. In the absence of evidence to the contrary, US Bank had the burden of proving 5316
Clover Blossom Ct Trust was not a BFP because for 5316 Clover Blossom Ct Trust to prove it was a
BFP would be akin to proving a negative, i.e., proving 5316 Clover Blossom Ct Trust was not aware
of information which would defeat BFP status. See Shadow Wood at 1112 (“The question remains

whether NYCB demonstrated sufficient grounds to justify the district court in setting aside Shadow

Wood’s foreclosure sale on NYCB’s motion for summary judgment.”); First Fidelity Thrift & Loan
Ass’n v. Alliance Bank, 60 Cal. App. 4th 1433, 1442, 71 Cal. Rptr. 2d 295 (1998) (“That Alliance

had knowledge of First Fidelity’s equitable claim for reinstatement of its reconveyed deed of trust was
an element of First Fidelity’s case.... Showing that Alliance was not an innocent purchaser for value
was hence an element of First Fidelity’s claim.”)

35. Equitable relief is only available when no adequate remedy at law exists. One who seeks
equitable relief cannot merely sit on its hands to its detriment. It would be a gross injustice for 5316
Clover Blossom Ct Trust, an innocent third party who paid valuable consideration, to have its
equitable rights subordinate to US Bank, who did nothing to protect itself at the foreclosure sale. See
generally Holmberg v. Armbrecht, 66 S. Ct. 582, 584 (1946)(quoting Russell v. Todd, 60 S. Ct. 527,

532 (1940)) (finding "[t]here must be conscience, good faith, and reasonable diligence, to call into
action the [equitable] powers of the court."). Therefore, the Court finds 5316 Clover Blossom Ct

Trust is a BFP, undisturbed by any issue raised in US Bank’s opposition, as 5316 Clover Blossom Ct
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Trust’s equitable interest as an innocent purchaser cannot be outweighed by the inaction of US Bank.
36. US Bank is not entitled to equitable relief because it was on notice of the foreclosure sale
and failed to take adequate steps to protect its interest in the property. The Nevada Supreme Court
has stated, that "[w]here the complaining party has access to all the facts surrounding the questioned
transaction and merely makes a mistake as to the legal consequences of his act, equity should
normally not interfere, especially where the rights of third parties might be prejudiced thereby."

Shadow Wood, 366 P.3d at 1116 (quoting Nussbaumer v. Sup. Ct. in & for Yuma Cty., 107 Ariz.

504, 489 P.2d 843, 846 (1971)). In Shadow Wood, the Nevada Supreme Court held that

"[c]onsideration of harm to potentially innocent third parties is especially pertinent where [the lender]
did not use the legal remedies available to it to prevent the property from being sold to a third party,
such as by seeking a temporary restraining order and preliminary injunction and filing a lis pendens

on the property." Shadow Wood, 366 P.3d at 1114 fn. 7.

37. The policies and equities favor the 5316 Clover Blossom Ct Trust. In balancing the
equities, 5316 Clover Blossom Ct Trust’s interest as the successor to a bona fide purchaser is not
outweighed by the inaction of US Bank.

38. US Bank shall take nothing by way of its counterclaim.

39. Any conclusion of law which should be a finding of fact shall be considered as such.

ORDER and JUDGMENT

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that plaintiff 5316 Clover
Blossom Ct Trust’s motion to dismiss, converted to a motion for summary judgment, is granted.

IT IS FURTHER ORDERED that judgment is entered on behalf of plaintiff 5316 Clover
Blossom Ct Trust and against defendant US Bank.

IT IS FURTHER ORDERED that title to the real property commonly known as 5316 Clover
Blossom Ct, North Las Vegas, Nevada 89031, and legally described as:

PARCEL1

LOT NINETY TWO (92) OF THE PLAT OF ARBOR GATE AS SHOWN BY MAP

THEREOF ON FILE IN BOOK 91 OF PLATS, PAGE 71, IN THE OFFICE OF THE
COUNTY RECORDER OF CLARK COUNTY, NEVADA.

12
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PARCEL I

ANON-EXCLUSIVEEASEMENT FOR INGRESS AND EGRESS AND ENJOYMENT

IN AND TO THE ASSOCIATION PROPERTY AS SET FORTH IN THE

DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS FOR

COUNTRY GARDEN (ARBOR GATE) A COMMON INTEREST COMMUNITY

RECORDED FEBRUARY 25,2000 IN BOOK 20000225 AS DOCUMENT NO. 00963,

OF OFFICIAL RECORDS OF CLARK COUNTY, NEVADA, AS THE SAME MAY

FROM TIME TO TIME BE AMENDED AND/OR SUPPLEMENTED, WHICH

EASEMENT IS APPURTENANT TO PARCEL ONE.

APN 124-31-220-092
is hereby quieted in the name of 5316 Clover Blossom Ct Trust.

IT IS FURTHER ORDERED that as a result of the foreclosure sale conducted on January 16,
2013, as evidenced by the foreclosure deed recorded January 24, 2013, the interests of defendant US
Bank, as well as its successors and assigns in the property commonly known as 5316 Clover Blossom
Ct, North Las Vegas, Nevada 89031, are extinguished.

IT IS FURTHER ORDERED that defendant US Bank, as well as its successors and assigns,
have no further right, title or claim to the real property commonly known as 5316 Clover Blossom Ct,
North Las Vegas, Nevada 89031.

IT IS FURTHER ORDERED that defendant US Bank, as well as its successors and assigns, or
anyone acting on their behalf. are forever enjoined from asserting any estate, right, title or interest in
the real property commonly known as 5316 Clover Blossom Ct, North Las Vegas, Nevada 89031 as a
result of the deed of trust recorded on June 30, 2004, as instrument number 20040630-0002408.

/1]
/1]

Iy
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IT IS FURTHER ORDERED that defendant US Bank, as well as its successors and assigns or
anyone acting on their behalf, are forever barred from enforcing any rights against the real property
commonly known as 5316 Clover Blossom Ct, North Las Vegas, Nevada 89031 as a result of the
deed of trust recorded on June 30, 2004, as instrument number 20040630-0002408.

DATED this _;an of February, 2018.

Pl

Respectfully submitted by:

LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.

By:_(4 % '
MICHAEL F. BOHN, ESQ.

ADAM R. TRIPPIEDI, ESQ.

376 East Warm Springs Road, Ste. 140
Las Vegas, Nevada 89119

Attorney for plaintiff
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Steven D. Grierson

CLERK OF THE COUE ’:
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DARREN T. BRENNER, ESQ.
Nevada Bar No. 8386

KAREN A. WHELAN, ESQ.
Nevada Bar No. 10466

REBEKKAH B. BODOFF, ESQ.
Nevada Bar No. 12703

AKERMAN LLP

1635 Village Center Circle, Suite 200
Las Vegas, Nevada 89134
Telephone:  (702) 634-5000
Facsimile: (702) 380-8572

Email: darren.brenner@akerman.com
Email: karen.whelan@akerman.com
Email: rebekkah.bodoff@akerman.com

Attorneys for U.S. Bank, N.A., solely as Successor
Trustee to Bank of America, N.A., successor by
merger to LaSalle Bank, N.A., as Trustee to the
Holders of the Zuni Mortgage Loan Trust 2006-OA1,
Mortgage Loan Pass-Through Certificates, Series

2006-0OA1
EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA
5316 CLOVER BLOSSOM CT TRUST; Case No.: A-14-704412-C
Plaintiff, Dept. No.:  XXIV
V. U.S. BANK, N.A., AS TRUSTEE’S

MOTION FOR RECONSIDERATION
U.S. BANK, NATIONAL ASSOCIATION, | UNDER NRCP 59

SUCCESSOR TRUSTEE TO BANK OF
AMERICA, N.A., SUCCESSOR BY MERGER
TO LASALLE BANK, N.A., AS TRUSTEE TO
THE HOLDERS OF THE ZUNI MORTGAGE
LOAN TRUST 2006-OAl, MORTGAGE
LOAN PASS-THROUGH CERTIFICATES
SERIES 2006-OAl1; and CLEAR RECON
CORPS,

Defendants.

U.S. Bank, N.A,, solely as Successor Trustee to Bank of America, N.A., successor by merger
to LaSalle Bank, N.A., as Trustee to the holders of the Zuni Mortgage Loan Trust 2006-OAl,
Mortgage Loan Pass-Through Certificates, Series 2006-OAL1 (U.S. Bank), by and through its attorneys
at the law firm AKERMAN LLP, hereby files its Motion for Reconsideration Under NRCP 59. This

motion is based upon the Memorandum of Points and Authorities attached hereto, all exhibits attached
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hereto, and such oral argument as may be entertained by the Court at the time and place of the hearing
of this matter.

MEMORANDUM OF POINTS AND AUTHORITIES

l. INTRODUCTION

This Court should reconsider its decision to grant summary judgment in favor of Plaintiff 5316
Clover Blossom Ct Trust (“Plaintiff”’) and instead grant summary judgment in U.S. Bank’s favor. The
Court converted Plaintiff’s motion to dismiss into a motion for summary judgment without providing
notice of its intent to do so. This violated NRCP 12(b)’s requirement that “all parties shall be given
reasonable opportunity to present all material” relevant to a motion for summary judgment.
Furthermore, this decision was premature in light of the fact that the discovery period was still open,
and U.S. Bank had not yet finished discovery on relevant parties. Along with this motion, U.S. Bank
includes additional evidence that Plaintiff knew it was purchasing this Property subject to the Deed of
Trust. This evidence bears on the equities in two ways. First, it disproves Plaintiff’s claim to bona fide
purchaser status. Second, it is additional evidence that a super-priority foreclosure in this case would
be fraud, unfairness, and oppression, to justify setting the sale aside. In light of this evidence, this
Court should vacate its summary judgment order and grant judgment in favor of U.S. Bank on its quiet
title claims against Plaintiff. Alternatively, the summary judgment order should be vacated, and the
parties allowed to conduct further discovery.

1. STATEMENT OF RELEVANT FACTS

A. The Johnsons borrow $147,456.00 to purchase a home.

On June 24, 2004, borrowers, Dennis Johnson and Geraldine Johnson executed a promissory
note in the amount of $147,456.00 to finance the purchase of real property located at 5316 Clover
Blossom Court, North Las Vegas, Nevada 89031. The Note was secured by a senior deed of trust
encumbering the Property executed in favor of Countrywide Home Loans, Inc. U.S. Bank, N.A. as
Trustee’s Answer to 5316 Clover Blossom CT Trust’s Amended Complaint, Counterclaims, and
Cross-claims (hereinafter “U.S. Bank’s Am. Pldg.”), Ex. A. This Deed of Trust was assigned to U.S.
Bank via an Assignment of Deed of Trust, which was recorded on June 20, 2011. U.S Bank’s Am.

Pldg., Ex. B.
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B. The HOA Trustee rejects Bank of America’s super-priority-plus payment and forecloses.

The Property is governed by the HOA’s Declaration of Covenants, Conditions, and
Restrictions, which requires the Property’s owner to pay certain assessments to the HOA. U.S. Bank’s
Opposition to Plaintiff’s Motion to Dismiss (hereinafter “U.S. Bank’s Opp’n”), Ex. A. The borrowers
defaulted on their obligations to the HOA. As a result, Alessi & Koenig, LLC (HOA Trustee), acting
on behalf of the HOA, recorded two Notices of Delinquent Assessment Liens on February 22, 2012,
at 9:17 AM, both ostensibly encumbering the Property. One Notice stated the Borrowers owed
$1,095.50 to the HOA and that the Lien was instituted “[i]n accordance with Nevada Revised Statutes
and the Association’s” CC&Rs. U.S Bank’s Am. Pldg., Ex. C. The other Notice, which also stated
that it was instituted “[i]n accordance with Nevada Revised Statutes and the Association’s” CC&Rs,
stated the Borrowers owed $1,150.50 to the HOA. U.S. Bank’s Am. Pldg., Ex. D.

On April 20, 2012, the HOA Trustee recorded a Notice of Default and Election to Sell Under
Homeowners Association Lien, particularly the Lien attached to U.S. Bank’s Amended Pleading as
Exhibit C, which stated the total amount due to the HOA was $3,396.00. U.S. Bank’s Am. Pldg., Ex.
E. The HOA Trustee then recorded a Notice of Trustee’s Sale on October 31, 2012, which stated the
total amount due to the HOA was $4,039.00, and set the sale for November 28, 2012. U.S. Bank’s
Am. Pldg., Ex. F.

In response to the Notice of Sale, Bank of America, N.A., who serviced the loan secured by
the Deed of Trust at the time, retained Miles, Bauer, Bergstrom & Winters LLP to determine the super-
priority amount of the HOA'’s lien and pay that amount to protect the Deed of Trust. U.S Bank’s Am.
Pldg., Ex. G, at 1 4. On November 21, 2012, Miles Bauer sent a letter to the HOA Trustee requesting
information regarding the super-priority amount and “offer[ing] to pay that sum upon adequate proof
of the same by the HOA.” U.S Bank’s Am. Pldg., Ex. G-1. The HOA Trustee refused to provide the
super-priority amount, instead demanding that Bank of America pay off the HOA’s entire lien even
though the majority of the lien was junior to the Deed of Trust. U.S Bank’s Am. Pldg., Ex. G-2.
However, the payoff ledger the HOA Trustee provided showed the HOA’s monthly assessments were

$55.00 each, meaning the statutory super-priority amount of the HOA’s lien was $495.00. Id.
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Bank of America nonetheless sent the HOA Trustee a check in the amount of $1,494.50 —
which included $999.50 in “reasonable collection costs” in addition to the $495.00 statutory super-
priority amount. U.S Bank’s Am. Pldg., Ex. G-3. The letter enclosing the check made clear that the
payment was meant to extinguish only the super-priority portion of the HOA'’s lien, stating specifically
that the check was to “satisfy [Bank of America]’s obligations as a holder of the first deed of trust
against the property.” Id. The HOA Trustee unjustifiably rejected this super-priority-plus payment.
Id., at 9.

Instead of accepting this payment, the HOA Trustee foreclosed on the HOA’s lien on January
26, 2013, selling an interest in the Property to Plaintiff for $8,200.00. U.S Bank’s Am. Pldg., Ex. H.
The Lien foreclosed stated that it was instituted “[i]Jn accordance with Nevada Revised Statutes and
the Association’s” CC&Rs. U.S Bank’s Am. Pldg., Ex. C. Those CC&Rs stated that no “enforcement
of any lien provision [in the CC&Rs] shall defeat or render invalid” a senior deed of trust. See U.S.
Bank’s Opp’n, Ex. A, at § 9.1. According to the only fair market value estimate in the record, the
Property was worth $105,000.00. Ex A.

C. Procedural History

Plaintiff filed its Complaint on July 25, 2014, seeking to quiet title to the Property. Plaintiff
moved for summary judgment on May 18, 2015, arguing that the recitals contained in the HOA’s
Trustee’s Deed Upon Sale were sufficient standing alone to show that it obtained title to the Property
free and clear at the HOA'’s foreclosure sale. In its opposition, U.S. Bank argued that Bank of
America’s super-priority-plus payment extinguished the HOA’s super-priority lien before the sale,
meaning Plaintiff took title subject to the Deed of Trust, and that Plaintiff was not a bona fide
purchaser. On September 10, 2015, this Court granted Plaintiff’s motion for summary judgment and
quieted title in Plaintiff’s favor.

U.S. Bank appealed, and the Nevada Court of Appeals vacated the judgment in Plaintiff’s favor
and remanded the case to this Court. See U.S. Bank, N.A., as Trustee v. 5316 Clover Blossom CT
Trust, Case No. 68915 (Nev. Ct. App. June 30, 2017). The Court of Appeals explained that the recitals
in the Trustee’s Deed Upon Sale were not conclusive, and that this Court should resolve the legal and
factual issues surrounding the super-priority-plus tender, commercial reasonableness of the HOA’s
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foreclosure sale,! and Plaintiff’s bona fide purchaser status before determining the effect of the HOA’s
foreclosure sale. See id., at 2.

Just a few months later, on October 23, 2017, the Plaintiff filed a “Motion To Dismiss
Counterclaim” that ignored the Court of Appeals’ directive to develop the factual record on several
issues. The motion asserted that all of U.S. Bank’s arguments failed as a matter of law.

U.S. Bank opposed the motion on November 9, 2017, arguing that the Court of Appeals’ order
required additional fact-finding, and that there was sufficient evidence to rule in favor of U.S. Bank’s
counterclaim on the separate grounds of tender, inequity of the sale, and a sub-priority foreclosure.
U.S. Bank also pointed out that the bona fide purchaser defense is irrelevant to the doctrine of tender,
and that the evidence did not show Plaintiff could qualify for bona fide purchaser status.

A hearing was held on the motion on December 12, 2017. This Court entered a Findings of
Fact, Conclusions of Law, and Judgment, on February 7, 2018. In the decision, the Court cited NRCP
12(b) and ruled that the motion to dismiss would be treated as a motion for summary judgment. Order
at 4-5. This Court ruled that Bank of America’s tender of the super-priority amount and reasonable
collection costs did not discharge the super-priority lien because Bank of America did not also pay the
sub-priority lien or seek to enjoin the HOA'’s foreclosure sale. This Court also ruled that Plaintiff was
a bona fide purchaser because of a purported lack of evidence to the contrary, and that there was no
evidence of fraud, unfairness, or oppression to set aside the sale.

1. LEGAL STANDARDS

NRCP 59(e) permits a party to move for reconsideration within ten days of the notice of entry
of judgment. A district court also has the inherent authority to reconsider its prior orders. Trail v.
Faretto, 91 Nev. 401, 403, 536 P.2d 1026, 1027 (1975). “A court may for sufficient cause shown,
amend, correct, resettle, modify or vacate, as the case may be, an order previously made and entered
on the motion and the progress of the cause of proceeding.” Id. A district court retains jurisdiction to

reconsider a matter unless the order at issue is appealed. Gibbs v. Giles, 96 Nev. 243, 607 P.2d 118

! The Supreme Court of Nevada recently held that the doctrine of commercial reasonableness technically does not apply
to NRS 116, but that “evidence relevant to a commercial reasonableness inquiry may sometimes be relevant to a
fraud/unfairness/oppression inquiry.” Nationstar Mortg., LLC v. Saticoy Bay LLC Series 2227 Shadow Canyon, 405 P.3d
641, 650 n.7 (Nev. 2017), reh'g denied (Dec. 13, 2017).
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(1980). When a decision is clearly erroneous, or a party introduces materially different evidence,
rehearing is appropriate. Masonry & Tile Contractors v. Jolley, Urga & Wirth, 113 Nev. 737, 941
P.2d 486 (1997); Moore v. City of Las Vegas, 92 Nev. 402, 405, 551 P.2d 244, 246 (1976).

The purpose of discovery as allowed by the Nevada Rules of Civil Procedure is to provide the
parties with an opportunity to “ascertain[ ] the facts, or information as to the existence or whereabouts
of facts, relative to those issues.” Hickman v. Taylor, 329 U.S. 495, 501 (1947); see Washoe Cnty.
Bd. of Sch. Trustees v. Pirhala, 84 Nev. 1, 5, 435 P.2d 756, 758 (1968) (stating that "[t]he purpose of
discovery is . . . so that all relevant facts and information pertaining to the action may be
ascertained.”). U.S. Bank was unable to ascertain all of the facts necessary to defend its action at the
dispositive pleading stage. These facts would necessarily include information contained within the
HOA'’s file, material gleaned from depositions of the HOA and its collection agent's 30(b)(6)
witnesses. These are all things U.S. Bank intended to pursue in discovery, and was opursuing at the
time this Court made its decision.

1IV.  ARGUMENT

This Court should reconsider its Order granting summary judgment to Plaintiff. As stated in
U.S. Bank’s opposition to Plaintiff’s motion, U.S. Bank’s predecessor-in-interest Bank of America
adequately tendered the super-priority portion of the HOA’s lien, which is all that Nevada law requires
in order to preserve the priority of the Deed of Trust. Furthermore, the HOA elected to foreclose on
only the sub-priority portion of its lien, which could not extinguish the Deed of Trust.

These arguments receive additional support from statements made by Plaintiff’s Manager,
Eddie Haddad. Haddad purchased the Property at the HOA'’s foreclosure sale here. Just before that
purchase, another Haddad-trust filed for bankruptcy. In that bankruptcy petition — which Haddad
himself signed under penalty of perjury — Haddad declared that all eleven properties he had purchased
at association foreclosure sales were purchased subject to the senior deeds of trust encumbering them.
Ex. B. Later in that bankruptcy, and just after he purchased the Property in this case, Haddad described
his business model as follows: “Mr. Haddad funds the Trust, which then purchases junior liens

through [homeowners association] sales held at Nevada Legal News, and thus acquires ownership

AA000710




AKERMAN LLP
1635 VILLAGE CENTER CIRCLE, SUITE 200

LAS VEGAS, NEVADA 89134
TEL.: (702) 634-5000 — FAX: (702) 380-8572

© 00 ~N o o b~ O w NP

[ R N R N N N N = e e o e =
co N oo o B~ W N PP O © 00 N oo o W N -+ O

of the properties, subject to the first mortgage lien on the properties.” Ex. C, at 2 (emphasis
added).

Plaintiff’s manager’s own words show that it knew it purchased the Property subject to the
Deed of Trust. In light of this newly presented evidence, this Court should reconsider its order
awarding summary judgment to Plaintiff.

Separately, this Court should reconsider its order in light of NRCP 12(b)’s requirement that a
court planning to convert a motion to dismiss into a motion for summary judgment give all parties
“reasonable opportunity to present all material” relevant to the motion. This Court hastily converted
the motion into one for summary judgment without giving U.S. Bank the opportunity to present
evidence. U.S. Bank not only was deprived of the opportunity to present Haddad’s bankruptcy filings,
but also was unable to take discovery on relevant parties that had been scheduled for after the hearing
on Plaintiff’s motion. On this procedural basis, the order should be set aside so that discovery can run
its course. In furtherance of this motion, U.S. Bank is attaching an NRCP 56(f) affidavit describing
the additional discovery that is required.

A. Haddad’s filings require a reweighing of the equities.

One of the arguments raised by U.S. Bank is an equitable one: that the foreclosure sale should
be set aside based on the inadequacy of its price along with fraud, unfairness, or oppression.? As this
Court is well aware, the Nevada Supreme Court has indicated that in an action to set aside a sale, a
trial court “must consider the entirety of the circumstances that bear upon the equities.” Shadow Wood
Homeowners Ass’n v. New York Cmty. Bancorp, Inc., 132 Nev. Adv. Op. 5, 366 P.3d 1105, 1114
(2016). U.S. Bank is now submitting evidence that weighs upon the equities in several ways. The 2012
bankruptcy filings for Haddad’s River Glider Trust explicitly state that it purchased properties “subject
to the first mortgage lien” at HOA lien auctions. Since Plaintiff is owned by an experienced real estate

investor who knew that deeds of trust survived HOA foreclosures, this Court’s determination of bona

2 U.S. Bank’s other arguments—that Bank of America extinguished the super-priority lien prior to the foreclosure, and
that the HOA only foreclosed on the sub-priority lien—are based on NRS 116, not equitable reasoning, and so, as the
Supreme Court of Nevada has indicated, they are not affected by the bona fide purchaser defense and other equitable
considerations. See Saticoy Bay LLC Series 2141 Golden Hill v. JPMorgan Chase Bank, National Association, No. 71246,
2017 WL 6597154, at *1 n.1 (Nev. Dec. 22, 2017) (disagreeing with argument that “putative BFP status could have revived
the already-satisfied super-priority component of the HOA’s lien.”).
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fide purchaser is due to be reconsidered. Furthermore, these filings raise an inference of *“fraud,
unfairness, or oppression” on Plaintiff’s part, as they suggest that Plaintiff’s manager is acting in bad
faith in this present case when he argues that the Deed of Trust is extinguished. Thus, this evidence
raises new questions that weigh on the equities, requiring this Court’s summary judgment order to be
vacated.

1. Haddad’s sworn bankruptcy statements reveal Plaintiff is not a bona fide

purchaser.

This Court’s finding that Plaintiff is a bona fide purchaser must be revisited in light of the
bankruptcy filings attached to this motion. The burden of establishing bona fide purchaser status rests
with the party claiming such status — here, Plaintiff. Berge v. Fredericks, 95 Nev. 183, 185, 591 P.2d
246, 248 (1979) (explaining that the putative bona fide purchaser “was required to show that legal title
had been transferred to her before she had notice of the prior conveyance to appellant”). Plaintiff
cannot meet this burden because its Manager, Eddie Haddad, admitted that senior deeds of trust
survive association foreclosure sales in a bankruptcy filing for another trust he managed.

Roughly six months before the HOA’s foreclosure sale here, another trust managed by Haddad
filed for Chapter 11 bankruptcy. Ex. B. In that bankruptcy filing, Haddad listed as assets eleven
properties that he purchased at association foreclosure sales. 1d. For each property, Haddad declared
that the senior deed of trust remained fully enforceable after the respective association’s foreclosure.
Id. Later in the bankruptcy, and a month before he purchased the Property at issue here, the Haddad-
trust filed a motion in which it described its business model as follows: “Mr. Haddad funds the Trust,
which then purchases junior liens through [homeowners association] sales held at Nevada Legal
News, and thus acquires ownership of the properties, subject to the first mortgage lien on the
properties.” EX. C, at 2 (emphasis added). Subsequently in the bankruptcy — and approximately two
months after Plaintiff purchased the Property in the present case — the Haddad-trust moved to strip the
amount of the loan secured by the senior deed of trust encumbering one of those association-
foreclosure properties. Ex. D. In that lien-stripping motion, the Haddad-trust stated that it owned the

subject property “subject to the following liens ....” Id., at 2.
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These bankruptcy filings, which occurred during the months leading up to and the months after
Haddad’s purchase of the Property in this case, show that Haddad knew that the interests he purchased
at association foreclosure sales were subject to the senior deeds of trust encumbering those properties.
Given the bankruptcy petition of the Haddad-trust, which Haddad himself signed “under penalty of
perjury,” and the motions the Haddad-trust filed in that bankruptcy, in which Haddad claimed he
*acquires ownership of [ ] properties” at association foreclosure sales “subject to the first mortgage
lien on the properties,” there is no question that Haddad believed he purchased the Property here on
behalf of Plaintiff subject to the Deed of Trust. Consequently, Plaintiff cannot claim to be a bona fide
purchaser with free and clear title to the Property.

2. Plaintiff’s intent to buy properties with senior liens renders it inequitable to rule that
it took this Property free and clear of the Deed of Trust.

Plaintiff contends in this litigation that the HOA’s foreclosure sale extinguished the Deed of
Trust. However, in direct contrast with the position it takes in this litigation, Plaintiff knew at the time
of the HOA's foreclosure sale that it was purchasing an interest in the Property encumbered by the
Deed of Trust. As explained above, another Haddad-trust filed for bankruptcy just six months before
Plaintiff purchased the Property in this case. Ex. B. In that bankruptcy petition — which Haddad
signed under penalty of perjury — Haddad declared that all eleven properties that he had purchased at
association foreclosure sales were purchased subject to the senior deeds of trust encumbering them.
See id.

Just a few months before Plaintiff purchased the Property in this case, four Haddad trusts
(Bourne Valley Court Trust, Oliver Sagebrush Dr Trust, Paradadise Harbor Place Trust, and River
Gilder Ave Trust) filed a response to a bankruptcy court order wherein they stated, “[b]y virtue of
holding title to various properties, which all have liens or mortgages or deeds of trust on them, the
Trusts owes [sic] secured creditors.” Ex. E. Ironically, the Trusts went on to label it “disingenuous”
“to argue that ... [each trust] does not have encumbered properties” and that the HOA foreclosures
“can result in an auction transferring title while leaving the property with the first lien intact.” Id.
That “disingenuous” argument, however, is now what Plaintiff is making.

Haddad also described his business model as follows: “Mr. Haddad funds the Trust, which
then purchases junior liens through [homeowners association] sales held at Nevada Legal News, and
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thus acquires ownership of the properties, subject to the first mortgage lien on the properties.”
Ex. C, at 2 (emphasis added). This filing indicates that Plaintiff knew it purchased a junior interest in
the Property here, when free and clear title to the Property was worth $105,000. Ex. A.

Plaintiff purchased the Property at a 92% discount knowing that it was purchasing an
encumbered interest. To the extent equitable balancing is necessary to resolve the quiet title and
declaratory relief claims in this case, the undisputed facts show that equitable balance weighs heavily
in U.S. Bank’s favor. U.S. Bank is entitled to summary judgment.

3. Plaintiff’s model of buying properties with deeds of trust alleviates any concern
that it could be harmed by ruling that the deed of trust survived.

Finally, since Plaintiff expected and understood that it was taking the Property subject to the
Deed of Trust, there is no possibility that Plaintiff “may be harmed by granting the desired relief.” See
Shadow Wood Homeowners Ass’n v. New York Cmty. Bancorp, Inc., 132 Nev. Adv. Op. 5, 366 P.3d
1105, 1115 (2016) (instructing trial courts to “consider[] the status and actions of all parties involved”
when deciding whether to set a sale aside on equitable grounds). Thus, separately from the bona fide
purchaser question, a ruling that the deed of trust survived the sale would merely place Plaintiff in the
position that it believed it would be in: owner of a property subject to a senior deed of trust.

B. Granting Summary Judgment To Plaintiff Was Premature.

1. Summary judgment prevented the parties from completing the discovery dictated
by the Nevada Court of Appeals.

The Nevada Court of Appeals remanded this case for further fact-finding regarding Bank of
America’s super-priority-plus tender, the inequity of the HOA’s foreclosure sale, and Plaintiff’s bona
fide purchaser status. See U.S. Bank, Case No. 68915, at 2. However, this Court granted summary
judgment to the Plaintiff only a few months after the reversal and remand decision. Significantly, the
discovery period was still open. U.S. Bank had further depositions scheduled, which it was unable to
complete before its opposition to the Plaintiff’s motion to dismiss was due. At the time of the hearing,
U.S. Bank had also not yet received the written production of the HOA. This information was

obviously relevant to the questions of tender, inequity of the sale, and bona fide purchaser status.
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2. U.S. Bank lacked the reasonable opportunity to present evidence that NRCP 12(b)
requires.

NRCP 12(b) provides a path for district courts to grant summary judgment upon a motion to
dismiss:

If, on a [motion to dismiss] for failure of the pleading to state a claim upon which relief

can be granted, matters outside the pleading are presented to and not excluded by the

court, the motion shall be treated as one for summary judgment and disposed of as

provided in Rule 56, and all parties shall be given reasonable opportunity to present

all material made pertinent to such a motion by Rule 56.
Converting Plaintiff’s motion to dismiss into a motion for summary judgment meant that the following
factual issues, among others, became pertinent:

e whether the HOA'’s rejection of Bank of America’s check was done for a good-
faith reason, so as to invalidate the tender;

e whether Plaintiff believed it was purchasing a sub-priority interest in the Property
at HOA foreclosure sale;

e whether Plaintiff’s claim that the Deed of Trust was extinguished constitutes fraud
or unfairness in light of the statements in Plaintiff’s other trusts’ bankruptcy filings
regarding the purchaser of encumbered properties; and
e whether Plaintiff could show that it lacked all notice of Bank of America’s
competing interest in the Property (so as to constitute a bona fide purchaser).
Any argument that such questions are not pertinent is precluded by the Court of Appeals’ ruling that
directed further fact-finding on tender, the inequity of the HOA'’s foreclosure sale, and Plaintiff’s bona
fide purchaser status. U.S. Bank was prevented from completing planned discovery, which included
depositions of the HOA and HOA Trustee, and receiving subpoenaed documents from the HOA.
If U.S. Bank could not even conduct scheduled discovery on parties with relevant information,
it certainly did not have the “reasonable opportunity to present all material made pertinent” by a motion
for summary judgment. As such, NRCP 12(b) mandates that this Court vacate its order and forego any

summary judgment decision until U.S. Bank has had the chance to complete discovery and present all

relevant materials.
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V. CONCLUSION
For the foregoing reasons, this Court should reconsider its order granting summary judgment
to Plaintiff and instead grant judgment to U.S. Bank. Alternatively, this Court should vacate the order
and allow the parties to complete discovery before hearing any further dispositive motions on the
claims between U.S. Bank and Plaintiff.
DATED this 26" day of February, 2018

AKERMAN LLP

/s/ Karen Whelan

DARREN T. BRENNER, ESQ.
Nevada Bar No. 8386

KAREN A. WHELAN, ESQ.
Nevada Bar No. 10466
REBEKKAH B. BODOFF, ESQ.
Nevada Bar No. 12703

1160 Town Center Drive, Suite 330
Las Vegas, Nevada 89144

Attorneys for U.S. Bank, N.A., solely as Successor
Trustee to Bank of America, N.A., successor by
merger to LaSalle Bank, N.A., as Trustee to the
Holders of the Zuni Mortgage Loan Trust 2006-OAL1,
Mortgage Loan Pass-Through Certificates Series
2006-0A1
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DECLARATION OF KAREN A. WHELAN, ESQ. IN SUPPORT OF 56(f) CONTINUANCE

1. I, Karen A. Whelan, make this declaration based on my personal knowledge of the
events and circumstances surrounding the litigation of this case.

2. I am an associate with Akerman LLP and legal counsel for Defendant U.S. Bank in this
action.

3. This Court should vacate its grant of summary judgment in favor of Plaintiff based on
NEev. R. Civ. P. 56(f). Further discovery is necessary to evaluate: 1) why the HOA unjustifiably
rejected the tender of the superpriority amount paid by Defendant; 2) which portion of the HOA’s lien
the HOA/HOA Trustee foreclosed upon; and 3) to the extent the super-priority lien was foreclosed,
whether that foreclosure was equitable.

4, Declarant states that they were in the midst of discovery and had scheduled depositions
of the 30(b)(6) witnesses for the HOA and the HOA Trustee to be held on January 19, 2018.

5. Discovery is also necessary to evaluate Plaintiff’s contention that it was a bona fide
purchaser for value, despite statements in its related entities’ bankruptcy filings indicating that they
believed the properties they purchased at HOA foreclosure sales were still encumbered by lender’s
deeds of trust.

6. Defendant also plans to seek production of additional documents showing how the
proceeds from the foreclosure sale were distributed, which are relevant to show whether the HOA and
HOA Trustee believed the super-priority lien was foreclosed at the foreclosure sale.

7. This Court should vacate its order granting summary judgment to Plaintiff pursuant to
NEV. R. Civ. P. 56(f), and reopen discovery.

I declare under penalty of perjury that the foregoing is true and correct.

DATED this 26" day of February, 2018.

/s/ Karen Whelan
KAREN A. WHELAN, ESQ.

13
AA000717




AKERMAN LLP
1635 VILLAGE CENTER CIRCLE, SUITE 200

LAS VEGAS, NEVADA 89134
TEL.: (702) 634-5000 — FAX: (702) 380-8572

© 00 ~N o o b~ O w NP

[ R N R N N N N = e e o e =
co N oo o B~ W N PP O © 00 N oo o W N -+ O

CERTIFICATE OF SERVICE
| HEREBY CERTIFY that | am an employee of Akerman LLP, and that on the 26" day of

February, 2018, | caused to be served a true and correct copy of the foregoing U.S. BANK, N.A., AS
TRUSTEE’S MOTION FOR RECONSIDERATION UNDER NRCP 59, in the following
manner:

(ELECTRONIC SERVICE) Pursuant to FRCP 5(b), the above referenced document was
electronically filed on the date hereof with the Clerk of the Court for the United States District Court
by using the Court's CM/ECF system and served through the Court's Notice of electronic filing system

automatically generated to those parties registered on the Court's Master E-Service List as follows:

PENGILLY LAW FIRM
Chris Schnider cschnider@pengillylawfirm.com
Olivia Schulze oschulze@pengillylawfirm.com

WRIGHT FINLAY & ZAK, LLP

Brandon Lopipero blopipero@wrightlegal.net
Dana J. Nitz dnitz@wrightlegal.net
LAw OFFICES OF MICHAEL F. BOHN, ESQ., LTD.
Eserve Contact office@bohnlawfirm.com
Michael F Bohn Esq mbohn@bohnlawfirm.com

/s/ Carla Llarena
An employee of AKERMAN LLP
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ELECTRONICALLY SERVED
10/26/2017 12:15 PM

DARREN T. BRENNER, ESQ.
Nevada Bar No. 8386

REBEKKAH B. BODOFF, ESQ.
Nevada Bar No. 12703

KAREN A. WHELAN, ESQ.
Nevada Bar No. 10466

AKERMAN LLP

1160 Town Center Drive, Suite 330
Las Vegas, Nevada 89144
Telephone:  (702) 634-5000
Facsimile: (702) 380-8572
Email: darren.brenner@akerman.com
Email: rebekkah.bodoff@akerman.com
Email: karen.whelan@akerman.com

Attorneys for U.S. Bank, N.A., solely as Successor
Trustee to Bank of America, N.A., successor by
merger to LaSalle Bank, N.A., as Trustee to the
Holders of the Zuni Mortgage Loan Trust 2006-OA1,
Mortgage Loan Pass-Through Certificates Series
2006-0OA1

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA

5316 CLOVER BLOSSOM CT TRUST;
Plaintiff,
V.

U.S. BANK, NATIONAL ASSOCIATION,
SUCCESSOR TRUSTEE TO BANK OF
AMERICA, N.A., SUCCESSOR BY MERGER
TO LASALLE BANK, N.A., AS TRUSTEE TO
THE HOLDERS OF THE ZUNI MORTGAGE
LOAN TRUST 2006-OA1, MORTGAGE LOAN
PASS-THROUGH CERTIFICATES SERIES
2006-OA1; and CLEAR RECON CORPS,

Defendants.

43229440;1

Case No.: A-14-704412-C

Dept. No.: XXIV

U.S. BANK, N.A,, AS TRUSTEE’S INITIAL
EXPERT DISCLOSURE
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U.S. Bank, N.A,, solely as Successor Trustee to Bank of America, N.A., successor by merger
to LaSalle Bank, N.A., as Trustee to the holders of the Zuni Mortgage Loan Trust 2006-OA1,
Mortgage Loan Pass-Through Certificates Series 2006-OA1 (U.S. Bank), by and through its attorneys
at the law firm AKERMAN LLP, hereby designates the following expert witness pursuant to NEv. R.

Civ.P. 16.1(a)(2):

1. Valbridge Property Advisors
3034 S. Durango Dr. #100
Las Vegas, NV 89117
By: Tammy L. Howard and (co-appraiser) Matthew Lubawy, MAI

Mr. Lubawy will provide his expert opinion concerning the market value at the time of the
HOA'’s foreclosure sale. Mr. Lubawy’s initial expert report, as well as a curriculum vitae for Ms.
Howard and Mr. Lubawy, are attached as Exhibit A, LUBAWY000001 - LUBAWY000027.

DATED this 26" day of October, 2017.

AKERMAN LLP

/s/ Karen A. Whelan

DARREN T. BRENNER, ESQ.

Nevada Bar No. 8386

REBEKKAH B. BODOFF, ESQ.

Nevada Bar No. 12703

KAREN A. WHELAN, ESQ.

Nevada Bar No. 10466

1160 Town Center Drive, Suite 330

Las Vegas, Nevada 89144

Attorneys for U.S. Bank, N.A., solely as Successor
Trustee to Bank of America, N.A., successor by
merger to LaSalle Bank, N.A., as Trustee to the
Holders of the Zuni Mortgage Loan Trust 2006-OAL1,
Mortgage Loan Pass-Through Certificates Series
2006-0A1

43229440;1
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CERTIFICATE OF SERVICE

| HEREBY CERTIFY that on this 26" day of October, 2017 and pursuant to NRCP 5(b), |

served via the Clark County electronic filing system a true and correct copy of the foregoing U.S.

BANK, N.A., AS TRUSTEE’S INITIAL EXPERT DISCLOSURE, addressed to:

Law Office of Michael F. Bohn
Michael F Bohn Esq.

Eserve Contact

Wright Finlay & Zak LLP
Brandon Lopipero

Dana J. Nitz

43229440;1

mbohn@bohnlawfirm.com
office@bohnlawfirm.com

blopipero@wrightlegal.net

dnitz@wrightlegal.net

/s/ Doug J. Layne
An employee of AKERMAN LLP
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Valbridge Property Advisors/ Lubawy & Associates

RESIDENTIAL APPRAISAL SUMMARY REPORT FileNo.: 17-0498

Property Address: 5316 Clover Blossom Ct City: North Las Vegas State: NV Zip Code: 89031
- County: Clark Legal Description:  Arbor Gate, Plat Book 91 Page 71, Lot 92
(@)
§ Assessor's Parcel #.  124-31-220-092 Tax Year: 2013-14 R.E. Taxes: $ 900 +/- Special Assessments: $ 0.00
2 Current Owner of Record: Dennis L. & Geraldine J. Johnson * Occupant: [ Owner [ | Tenant [ ] Vacant \ [ ] Manufactured Housing
Project Type: [ ] PUD [ ] Condominium [ ] Cooperative [ ] Other (describe) HOA: $ 55 [ ] peryear D per month
Market Area Name:  Central/North Las Vegas Map Reference: 24-A5 Metro Maps Census Tract:  0036.30
The purpose of this appraisal is to develop an opinion of: [ ] Market Value (as defined), or D other type of value (describe)  Fair Market Value
This report reflects the following value (if not Current, see comments): [ ] Current (the Inspection Date is the Effective Date) X Retrospective [ ] Prospective
E Approaches developed for this appraisal: DX Sales Comparison Approach [ ] Cost Approach [ ] Income Approach  (See Reconciliation Comments and Scope of Work)
g Property Rights Appraised: D Fee Simple [ ] Leasehold [ ] Leased Fee [ ] Other (describe)
5 Intended Use:  Litigation * as of January 16, 2013
)
2| Intended User(s) (by name or type):  Akerman, LLP
Client:  Akerman, LLP Address: 1160 Town Center Dr, Ste. 330, Las Vegas, NV 89144
Appraiser.  Tammy L. Howard Address: 3034 S. Durango Drive, Suite 100, Las Vegas, NV 89117
Location: [ ] Urban ™ Suburban [ ] Rural Predominant One-Unit Housing Present Land Use Change in Land Use
Buit up: DX Over75% [ ] 25-75% [ Under 25% Occupancy PRICE AGE | One-Unit 75 % | D Not Likely
Growth rate: [ ] Rapid X Stable [ ] Slow > Owner $(000) (yrs) | 2-4 Unit %|[ ] Likely*  [] InProcess *
5 Property values: [ Increasing [ | Stable [ ] Declining [ ] Tenant 40 Low New |Multi-Unit 5%]| * To:
£ | Demand/supply:  [] Shortage X InBalance [ ] Over Supply | DK Vacant (0-5%) 500 High 40 |[Comm!l 5%
o | Marketing time: D& Under 3 Mos. [ ] 3-6Mos. [ ] Over 6 Mos. |[[ ] Vacant (>5%) 110 Pred 15  |Vacant 15%
§ Market Area Boundaries, Description, and Market Conditions (including support for the above characteristics and trends): The nbhd. is located in the north ptn.
0| of Las Vegas, +/- 8-10 miles from the Las Vegas Strip & downtown areas. It is bound on the north by |-215, the east by N. 5th Street, the
ﬁ south by Craig Road, the west by Decatur Blvd. The nbhd. has a compatible mix of tract & custom SFR's with most new development
E occurring in the northern ptn of the nbhd. Pardee Homes began their 1,050 acre Eldorado community in this area in the 1990's (tract SFR's).
E The Rancho Del Norte and golf course community of Aliante followed along with Park Highlands (which is not yet complete). The area has
é an adequate mix of public schools, parks, shops, & general conveniences. Access is good via I-215 & local streets. Prices over the past 12
<§( months show an upward trend. GLVAR data indicates a median price of $120,000 in this nbhd in Jan. 2013, up from $94,950 in Jan. 2012.

The average list price to sale price ratio during the prior year within the neighborhood is 100%. The reasonable exposure time for the
subject property at the opinion of market value stated in this report is 30-60 days. Average overall appeal and marketability. Prices reported
above are based on actual sales; the value range could potentially be higher.

SITE DESCRIPTION

Dimensions:  Irreqular, see plat map Site Area: 4,385 sf [ ] ComerLot X Cul de Sac
Zoning Classification: ~ PUD Description:  Planned Unit Development, North Las Vegas Topography  Level

Zoning Compliance: D Legal [ ] Legal nonconforming (grandfathered) [ ] llegal [ ] No zoning Size Typical for neighborhood
Utilities Public  Other Description Off-site Improvements Type Public Private | Shape Sl. irregular

Electricity X [ Street Asphalt L] DX |Drainage Assume adequate

Gas X [J Curb/Gutter  Concrete (1 X |Viw Park

Water X [J Sidewalk  Concrete [ ] DK [Landscaping Front/rear, drought tolerant
Sanitary Sewer 3 [ Street Lights  Electric Ll X

StomSewer [ | [ | Unknown Alley None N

FEMA Spec'l Flood Hazard Area [ ] Yes X No FEMA Flood Zone X FEMA Map # 32003C 1765F FEMA Map Date  11/16/2011
Highest & Best Use as improved: X Presentuse, or [ ] Other use (explain)

Actual Use as of Effective Date: Single family residential Use as appraised in this report: ~ Single family residential

Summary of Highest & Best Use: The highest and best use is as it exists, a single family residence.

Site Comments:  No apparent adverse easements, encroachment, environmental conditions, illegal or legal nonconforming zoning uses noted
at the time of the inspection; however, inspection was made without the benefit of a title report or survey. The subject is a typical cul-de-sac
lot in a gated subdivision. It backs to a small park in an adjacent subdivision; no negative or positive effect is noted.

DESCRIPTION OF THE IMPROVEMENTS

General Description Exterior Description Foundation Basement > None Heating

# of Units 1 [ ] Acc.Unit | Foundation Concrete Slab Concrete Area Sq. Ft. Type FAU

# of Stories 1 Exterior Walls Stucco Crawl Space None % Finished  N/A Fuel Gas

Type DX Det. [ ] Att. [ ] Roof Surface Concrete tiles  |Basement  None Ceiling

Design (Style) Standard/1 story Gutters & Dwnspts. None Sump Pump [ ] N/A Walls Cooling

D Existing [ ] Proposed [ ] Und.Cons. [ Window Type Fixed/Sliding Dampness [ | NoneNoted | Floor Central  Air

Actual Age (Yrs.) 13 Storm/Screens WovenMesh Settlement  NoneNoted Qutside Entry Other

Effective Age (Yrs.) 5 Infestation ~ NoneNoted

Interior Description Appliances Attic Amenities Car Storage [ ] None
Floors Tile/carpet or similar | Refrigerator ~ [_]| None [ ]|Fireplace(s) # None Woodstove(s) # Garage #ofcars ( 2 Tot)
Walls Drywall/paint Range/Oven | Stairs [ ][Patic  Open Attach. 2

Trim/Finish Wood/paint Disposal | Drop Stair [ ]|Deck  None Detach.

Bath Floor Tile or vinyl Dishwasher ~ D{|Scutte  DE|Porch  Covered Bit-n

Bath Wainscot  Tile/fiberglass Fan/Hood | Floor [ ]|Fence  Masonry Block Carport

Doors Raised panel/hollow |Microwave D (Heated [ J|Pool  None Driveway

Countertops __ Tile/sim. marble Washer/Dryer [ J|Finished [ ] surface  Concrete
Finished area above grade contains: 5 Rooms 3 Bedrooms 2 Bath(s) 1,370 Square Feet of Gross Living Area Above Grade
Additional features: Assume tile/carpet flooring, standard cabinets with ceramic tile countertops in kitchen, cultured marble in bathrooms,

overhead lights/fans, front and rear drought tolerant landscaping, masonry block enclosed rear yard

Describe the condition of the property (including physical, functional and external obsolescence): As of the effective date of this appraisal, the subject property
is assumed to be in average condition. At the time of inspection, there were no apparent major repairs, renovation, or remodeling evident.
The effective age is based on the appraiser's exterior inspection of the property. An exterior inspection of the property was performed
from the street. An extraordinary assumption is made that the interior is in similar condition as the exterior and that the condition
was similar at the effective date of this appraisal. The use of the extraordinary assumption may have affected the assignment
results.

*Personal property items are not included herein. The interior description has been based on public records and MLS records.
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RESIDENTIAL APPRAISAL SUMMARY REPORT

File No.:

17-0498

TRANSFER HISTORY

My research D did [ | did not reveal any prior sales or transfers of the subject property for the three years prior to the effective date of this appraisal.

Data Source(s):  County Records/MLS
1st Prior Subject Sale/Transfer Analysis of Sale/Transfer History: County Records indicate the property was originally acquired by Dennis L.
Date: 11/2/2011 & Geraldine J. Johnson in June 2004. It was transferred to a trust in May 2005 and to an LLC in March
Price: N/A, transfer from trust 2006 back to a trust in November 2011 and to Dennis L. & Geraldine J. Johnson November 2, 2011. All
Source(s): County Records transfers were reported to have been between related parties with no consideration. We are not aware
2nd Prior Subject Sale/Transfer of any other transfer, listing or sale of the subject in the three years preceding the effective date of
Date: value, January 16, 2013.
Price:
Source(s):

SALES COMPARISON APPROACH

SALES COMPARISON APPROACH TO VALUE (if developed)

[ ] The Sales Comparison Approach was not developed for this appraisal.

FEATURE

SUBJECT

COMPARABLE SALE # 1

COMPARABLE SALE # 2

COMPARABLE SALE # 3

Address 5316 Clover Blossom Court
North Las Vegas, NV 89031

5354 Greenhaven Ct

North Las Vegas, NV 89031

5259 Cedar Bridge Ct

North Las Vegas, NV 89031

5351 Reardon Ct

North Las Vegas, NV 89031

Proximity to Subject 0.09 miles NE 0.08 miles SE 0.07 miles N
Sale Price $ 0.00 $ 108,000 $ 110,000 $ 95,000
Sale Price/GLA $ /sq.it.|$ 78.83 /sqft. $ 68.49 /sq.ft. $ 69.34 /sq.ft.
Data Source(s) Exterior Inspection |MLS#1264597 MLS#1300961 MLS#1309171
Verification Source(s) County Rcrds Clark County Records Clark County Records Clark County Records
VALUE ADJUSTMENTS DESCRIPTION DESCRIPTION +(-) $ Adjust. DESCRIPTION +(-) $ Adjust. DESCRIPTION +(-) § Adjust.
Sales or Financing N/A Conv.,sellers contrib -1,380|Cash Cash
Concessions 0.00 REO Sale Traditional sale Short sale +10,000
Rights Appraised Fee Simple Fee Simple Fee Simple Fee Simple
Date of Sale/Time N/A 9/19/2012 COE 12/18/2012 COE 3/11/2013 COE *
Location Average/gated Average/gated Average/gated Average/gated
Site 4,385 sf/CDS 4,792 sf/ICDS 2,940 sf/CDS +1,500(4,356 sf/ICDS
View Park Street None Street
Design (Style) Standard/1 story Standard/1 story Standard/2 story +7,500{Standard/1 story
Quality of Construction | Average, typical Average Average Average
Actual Age 13 12 years 11 years 12 years
Condition Assm. average Average Average Average
Above Grade Total | Bdrms.|  Baths Total | Bdrms.| Baths Total | Bdrms.| Baths Total |Bdrms.| Baths
Room Count 5 3 2 5 3 2 5 3 2.5 -2,000] 5 3 2
Gross Living Area 1,370 sq.ft. 1,370 sq.ft. 1,606 sq.ft. -7,100 1,370 sq.ft.
Basement & Finished 0 0 0 0
Rooms Below Grade N/A N/A N/A N/A
Functional Utility Average Average Average Average
Heating/Cooling FAU/Central FAU/Central FAU/Central FAU/Central
Energy Efficient ltems | Standard Standard Standard Standard
Garage/Carport 2 car garage 2 car garage 2 car garage 2 car garage
Porch/Patio/Deck Open patio Patio Cov. patio -1,000|Patio
Fireplace/Upgrades No FP/standard No FP/similar 1 FP/superior -5,000{No FP/similar
Pool None None None None
Site Improvements L/S, block walls Sim. site imp. Sim. site imp. Sim. site imp.
Contract Date N/A 8/16/2012 11/16/2012 12/24/2012
Day on Market N/A 44 2 6
Net Adjustment (Total) 1+ X- |8 1,380, [ J+ X - |$ 6,100 X+ []- |$ 10,000
Adjusted Sale Price Net 1.3 % Net 5.5 9 Net 10.5 %
of Comparables Gross 1.3 9% 106,620| Gross 21.9 %5 103,900| Gross 105 %% 105,000

Summary of Sales Comparison Approach

The COE date indicates close of escrow date/recorded date. The contract date is the date the contract

for sale was signed. Information for the COE and contract sales dates were derived from MLS and county records and were provided to give

the Client additional understanding of the market conditions as of the effective date of this appraisal.

For the purpose of this appraisal, when conflict between County Records and appraiser inspection were noted, appraiser inspection was

used. For the purpose of this appraisal, when conflict between MLS and county records were noted, MLS was used.

The sales comparables were inspected from the exterior on October 19, 2017, however, GLVAR MLS photos were used from the time of the

sale as they are more reflective of the condition at the time of sale and the retrospective effective date of this appraisal.

All of the sales are typical tract residences from the subject or directly competing subdivision. * Although Sale 3 closed escrow after our

effective date of value, the sale was consummated prior to the date of value.

Sale 1 involves a model match with similar finish and upgrades. It was on the market for 44 days before selling $1,900 below list as an REO

sale; the buyer obtained Conventional financing. The seller contribute $3,000 towards the buyers closing costs where up to $1,620 would

have been typical; we have adjusted for the additional contribution of $1,380. This property was acquired by FNMA via trustees deed in April

2012 for $216,840.87.

Sale 2 is from a competing subdivision in the immediate area. This property was on the market for 2 days before selling $2,000 below list as

an all cash, traditional sale. Adjustments were made for smaller lot, two story design versus the subject's one story, bathrooms, living area,

covered patio and superior upgrades. One story residences typically sell at higher prices than two story residences with all other features

being similar. After all other differences are accounted for, an adjustment for two- versus one-story design is indicated. Perior to this sale, the

property had been under variations of the sellers name since January 2009.

Sale 3 involves a model match; this property was on the market for 6 days before selling $9,900 below list as an all cash short sale. It had

been owned by the seller since March 2005. An upward adjustment is made for the short sale status as indicated by comparing this sale to 1

and 2 after all other differences are taken into consideration.

Indicated Value by Sales Comparison Approach $

105,000
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RESIDENTIAL APPRAISAL SUMMARY REPORT FileNo: 17-0498

COST APPROACH TO VALUE (if developed) D The Cost Approach was not developed for this appraisal.

Provide adequate information for replication of the following cost figures and calculations.

Support for the opinion of site value (summary of comparable land sales or other methods for estimating site value): The cost approach is not considered an
accurate reflection of current market value for the subject property, and has not been developed.

RECONCILIATION

ESTIMATED [ | REPRODUCTIONOR [ ] REPLACEMENT COST NEW OPINION OF SITEVALUE =$
5| Source of cost data: DWELLING SoRt. @ $ =%
5 Quality rating from cost service: Effective date of cost data: SoFt. @ $ ____=$%
E Comments on Cost Approach (gross living area calculations, depreciation, etc.): Se.ft @9 =%
% SoFt. @8 =%
5 Soft @$ )
Q .. =$
Garage/Carport SeFt.@$ . =$
Total Estimate of Cost-New =
Less Physical Functional External
Depreciation =§( )
Depreciated Cost of Improvements . =$
"As-is" Value of Site Improvements . =$
=$
=$
Estimated Remaining Economic Life (if required): Years (INDICATED VALUEBY COSTAPPROACH = =$
INCOME APPROACH TO VALUE (if developed) D The Income Approach was not developed for this appraisal.
5 Estimated Monthly Market Rent § X Gross Rent Multiplier =$ Indicated Value by Income Approach
é Summary of Income Approach (including support for market rent and GRM): Single family homes are not typically sold on an income basis. The income
E approach is not required for credible results.
<
L
=
o]
2
PROJECT INFORMATION FOR PUDs (if applicable) [ ] The Subject is part of a Planned Unit Development.
Legal Name of Project:
(| Pescribe common elements and recreational facilftes: An association fee of approximately $55 per month is reportedly charged for maintenance of
2 common area landscaping, gated entry and private streets.
Indicated Value by: Sales Comparison Approach$ 105,000 Cost Approach (if developed) $  N/A Income Approach (if developed) $  N/A

Final Reconciliation  The sales comparison approach is considered the most reliable indicator of value, as it best reflects the actions of buyers & sellers in
the market. Most homes are owner occupied & do not produce income, so the income approach is not applicable. The cost approach is not an
accurate reflection of current market value for the subject property & was not developed. The adjusted range is from $103,900 to $106,620 with a
retrospective value of $105,000 estimated for the subject property. This equates to $76.64/SF which falls within the unadjusted range established by
the sales.

This appraisal is made D "asis", [ | subject to completion per plans and specifications on the basis of a Hypothetical Condition that the improvements have been
completed, [ ] subject to the following repairs or alterations on the basis of a Hypothetical Condition that the repairs or alterations have been completed, [ ] subject to
the following required inspection based on the Extraordinary Assumption that the condition or deficiency does not require alteration or repair:  The subject property is
being appraised with a retrospective date of value as of January 16, 2013. We assume the condition noted from an exterior inspection is
similar to the property's retrospective date.

D This report is also subject to other Hypothetical Conditions and/or Extraordinary Assumptions as specified in the attached addenda.

Based on the degree of inspection of the subject property, as indicated below, defined Scope of Work, Statement of Assumptions and Limiting Conditions,
and Appraiser’s Certifications, my (our) Opinion of the Market Value (or other specified value type), as defined herein, of the real property that is the subject
of this report is: $ 105,000 ,as of: January 16, 2013 , which is the effective date of this appraisal.
If indicated above, this Opinion of Value is subject to Hypothetical Conditions and/or Extraordinary Assumptions included in this report. See attached addenda.

|¢Q A true and complete copy of this report contains 19 pages, including exhibits which are considered an integral part of the report. This appraisal report may not be
E properly understood without reference to the information contained in the complete report.
= | Attached Exhibits:
5 > Scope of Work X Limiting Cond./Certifications [ ] Hypothetical Conditions X Extraordinary Assumptions D Narrative Addendum
| [ Sketch Addendum ™ Location Map(s) [ ] Flood Addendum [ ] Additional Sales [ ] Cost Addendum
<| [ Manuf. House Addendum X Supplemental Addendum [ ] GLB Privacy Act [ ] [ ]
Client Contact:  Brieanne Siriwan Client Name: Akerman, LLP
E-Mail:  brieanne.siriwan@akerman.com Address: 1160 Town Center Dr, Ste. 330, Las Vegas, NV 89144
APPRAISER SUPERVISORY APPRAISER (if required)
or CO-APPRAISER (if applicable)
0
i .
2 Supervisory or
&2 | Appraiser Name:  Tammy L. Howard Co-Appraiser Name:  Matthew J. Lubawy, MAI
% Company:  Valbridge Property Advisors Company:  Valbridge Property Advisors
| Phone:  (702) 242-9369 Fax: (702) 242-6391 Phone: (702) 242-9369 Fax: (702) 242-6391
E-Mail: tlhoward@valbridge.com E-Mail: mlubawy@valbridge.com
Date of Report (Signature):  10/19/2017 Date of Report (Signature):  10/19/2017
License or Certification #: A.0000253-CG State: NV License or Certification #: A.0000044-CG State: NV
Expiration Date of License or Certification: 06/30/2019 Expiration Date of License or Certification: 04/30/2019
Inspection of Subject: [ ] Interior & Exterior X Exterior Only [ ] None | Inspection of Subject: [ ] Interior & Exterior [ ] Exterior Only X None
Date of Inspection: October 19, 2017 Date of Inspection:
Copyright© 2007 by a la mode, inc. This form may be reproduced unmodified without written permission, however, a la mode, inc. must be acknowledged and credited.
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Supplemental Addendum File No. 17-0498

Owner Dennis L. & Geraldine J. Johnson *

Property Address 5316 Clover Blossom Ct

City North Las Vegas County Clark State NV Zip Code 89031
Client Akerman, LLP

Purpose: The purpose of this appraisal is to form an opinion of the fair market value for the subject property as of
the effective date which is a retrospective date of January 16, 2013.

Intended User: Akerman, LLP. No other users are intended by the Appraiser. Appraiser shall consider the
intended users when determining the level of detail to be provided in the Appraisal Report.

Intended Use: Litigation. No other use is intended by the Appraiser. The intended use as stated shall be used by
the Appraiser in determining the appropriate Scope of Work for the assignment.

Scope of Appraisal:

Upon receiving this assignment from the client we identified the intended users of the report, confirmed that the
effective date of the appraisal is to be consistent with a retrospective date provided by the client. Next the real
property being appraised was identified and available property-specific data was collected through public records,
various data services and or MLS database.

An exterior inspection of the property was completed as described herein; a visual observation of the unobstructed,
exposed surfaces of accessible areas from standing height was performed on the exterior areas of the subject
property for valuation purposes only. The appraiser is NOT a "home inspector" and can only report conditions based
on the visual observation noted above. The appraiser DOES NOT warrant any part/whole of the subject property
environmental conditions or other conditions that would require a licensed professional such as; identifying the
existence of Lead Based paint, Mold, Soil Slippage, Hazardous Waste, Radon Gas etc. We did not test the
subject's mechanical systems; the appraiser is not an expert with regard to mechanical issues or electrical,
plumbing, roof, foundation systems, or State, City, County, Building Code compliance etc.

The appraiser's inspection included noting the apparent condition, quality, utility, amenities and architectural style.
Measurements and room counts used in this report came from county records. Zoning data was obtained from
public records, office files, and or city/county planning offices. The collected data was then used to develop a profile
of the subject property and analyze the highest and best use of the subject property.

The appraiser performed a search of the local market area for the most similar closed comparable sales,
pending/contingent sales and active listings. The accessible sales were viewed from the street; MLS photos may be
used when there is; obstruction, people are outside, when there is no access to the property, or when the MLS photo
is considered a more accurate depiction of the properties condition at the time of sale. The sales were confirmed
and verified from public records, various data services, MLS and when necessary with an agent, the owner, or the
titte company. Interior/exterior upgrade adjustments may be made to one or more of the comparables due to
information obtained from the appraiser's exterior inspection of the property and/or information obtained from the
multiple listing service (MLS). Where available, the appraiser has reviewed interior photographs provided by listing
agents on the comparables to obtain a better understanding of these properties. The sales data was then analyzed
and a value opinion derived.

In the preparation of this report, we have relied on data from county records, multiple listing service, title companies,
etc. We believe this report to be complete and accurate, however, should any error or omission be subsequently
discovered, we reserve the right to correct it.

Sales Comparison Analysis:

For the purpose of this appraisal, when conflict between County Records and appraiser inspection were noted,
appraiser inspection was used. For the purpose of this appraisal, when conflict between MLS and county records
were noted, MLS was used.
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Location Map

Owner Dennis L. & Geraldine J. Johnson *

Property Address 5316 Clover Blossom Ct

City North Las Vegas County Clark State NV Zip Code 89031
Client Akerman, LLP
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Owner Dennis L. & Geraldine J. Johnson *

Property Address 5316 Clover Blossom Ct

City North Las Vegas County Clark State NV Zip Code 89031
Client Akerman, LLP
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Aerial View

Owner Dennis L. & Geraldine J. Johnson *

Property Address 5316 Clover Blossom Ct

City North Las Vegas County Clark State NV Zip Code 89031
Client Akerman, LLP
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Aerial View Close Up

Owner Dennis L. & Geraldine J. Johnson *

Property Address 5316 Clover Blossom Ct

City North Las Vegas County Clark State NV Zip Code 89031
Client Akerman, LLP
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Assessor’s Parcel Map

Owner

Dennis L. & Geraldine J. Johnson *

Property Address

5316 Clover Blossom Ct

City

North Las Vegas

County Clark

State NV

Zip Code 89031

Client

Akerman, LLP

Information on reads:

but only contains the
recomded documents

NOTES

This magp s for assessment use only and does NOT represent a survey.
No liabifity is assumed for the aocuracy of the data delinisted herein.
from the Road Document Listing in the Assessor's Cffiee.

This map s compiled from official records, mmmaysmﬂﬁeeﬁ
information required for sesessment
for more detailed iegal information.

and other non-assessed parcels may be oblained

See the

MAP LEGEND
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