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MSJD 
MELANIE D. MORGAN, ESQ.
Nevada Bar No. 8215 
NICHOLAS E. BELAY, ESQ. 
Nevada Bar No. 15175 
AKERMAN LLP 
1635 Village Center Circle, Suite 200 
Las Vegas, Nevada 89134 
Telephone: (702) 634-5000 
Facsimile: (702) 380-8572 
Email: melanie.morgan@akerman.com 
Email: nicholas.belay@akerman.com 

Attorneys for U.S. Bank, N.A., Successor Trustee to 
Bank of America, N.A., Successor by Merger to  
LaSalle Bank, N.A., as Trustee to the Holders of the 
Zuni Mortgage Loan Trust 2006-OA1, Mortgage  
Loan Pass-Through Certificates, Series 2006-OA1 

EIGHTH JUDICIAL DISTRICT COURT 

CLARK COUNTY, NEVADA 

5316 CLOVER BLOSSOM CT TRUST; 

Plaintiff, 

v. 

U.S. BANK, NATIONAL ASSOCIATION, 
SUCCESSOR TRUSTEE TO BANK OF 
AMERICA, N.A., SUCCESSOR BY MERGER 
TO LASALLE BANK, N.A., AS TRUSTEE TO 
THE HOLDERS OF THE ZUNI MORTGAGE 
LOAN TRUST 2006-OA1, MORTGAGE 
LOAN PASS-THROUGH CERTIFICATES 
SERIES 2006-OA1; and CLEAR RECON 
CORPS,  

Defendants.

Case No.: A-14-704412-C
Dept. No.: XXIV 

U.S. BANK, N.A., AS TRUSTEE'S 
RENEWED MOTION FOR SUMMARY 
JUDGMENT 

Hearing Requested 

U.S. Bank, N.A., Successor Trustee to Bank of America, N.A., Successor by Merger to LaSalle 

Bank, N.A., as Trustee to the Holders of the Zuni Mortgage Loan Trust 2006-OA1, Mortgage Loan 

Pass-Through Certificates Series 2006-OA1 (U.S. Bank), by and through its counsel of record, moves 

for summary judgment on 5316 Clover Blossom CT Trust's (Clover Blossom) quiet title and 

declaratory relief claims and U.S. Bank's counterclaims for quiet title and declaratory relief.  This 

renewed motion is based upon the memorandum of points and authorities and attached exhibits, and 

any oral argument as may be entertained at the hearing of this matter.  

… 

Case Number: A-14-704412-C

Electronically Filed
10/1/2020 5:24 PM
Steven D. Grierson
CLERK OF THE COURT

AA000999



2
45176250;1 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

A
K

E
R

M
A

N
 L

L
P

1
63

5
 V

IL
L

A
G

E
 C

E
N

T
E

R
 C

IR
C

L
E

, S
U

IT
E

 2
0

0
L

A
S

 V
E

G
A

S
, 

N
E

V
A

D
A

 8
91

34
T

E
L

.:
 (

70
2

) 
6

34
-5

00
0 

–
F

A
X

: 
(7

02
) 

38
0

-8
57

2

MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION

U.S. Bank's deed of trust survived Country Gardens Owners Association's (the HOA) 

foreclosure sale.  Before that sale, Bank of America, N.A. (BANA), through Miles, Bauer, Bergstrom 

& Winters, LLP, tendered payment for an amount in excess of the superpriority amount to the HOA's 

collection agent, Alessi & Koenig, LLC, even though Miles Bauer knew Alessi rejected Miles Bauer's 

superpriority tenders as a matter of course.  This tender protected U.S. Bank's deed of trust as a matter 

of law.  But even if BANA had not successfully tendered (which it did), Alessi's known policy of 

rejecting these tenders likewise cured the superpriority default and protected the deed of trust as a 

matter of law.  Accordingly, this Court should grant summary judgment in U.S. Bank's favor.  

II. STATEMENT OF FACTS

A. Dennis and Geraldine Johnson borrow $147,456.00 to purchase property.  

On or about June 24, 2004, borrowers Dennis and Geraldine Johnson executed a promissory 

note in the amount of $147,456.00 to purchase property located at 5316 Clover Blossom Court, North 

Las Vegas, Nevada 89031 (property).  The note is secured by a deed of trust executed in favor of 

Countrywide Home Loans, Inc., and recorded on June 30, 2004 (deed of trust).  Exhibit A.  The deed 

of trust was assigned to U.S. Bank via an assignment of deed of trust recorded on June 20, 2011.  

Exhibit B.  

B. The HOA retains Alessi to foreclose.  

The property is governed by the HOA's Declaration of Covenants, Conditions, and 

Restrictions, which require the property's owner to pay certain assessments to the HOA.  Borrowers 

defaulted on those obligations.  To recover this delinquency and foreclose if necessary, the HOA 

retained Alessi.  Exhibit C (Deposition of David Alessi, 30(b)(6) representative for Alessi & Koenig, 

LLC (Alessi Depo.)), at 7:21–8:1, 16:13-20; see also Exhibit D (Deposition of Gerald Marks, 30(b)(6) 

representative for Country Garden Owners Association (Marks Depo.)), at 27:23–28:9. 

On February 22, 2012, Alessi recorded a notice of delinquent assessment (lien).  Exhibit E.  

The notice stated the total amount of the borrowers' delinquency was $1,095.50.  Id.

… 

AA001000
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On April 20, 2012, Alessi recorded a notice of default and election to sell.  Exhibit F.  On 

October 31, 2012, Alessi recorded a notice of trustee's sale, which set the sale for November 28, 2012.  

Exhibit G. 

C. Miles Bauer tenders payment to protect the deed of trust, and Alessi rejects it.  

Upon being notified of the HOA's lien, BANA – who serviced the loan secured by the deed of 

trust at the time – retained Miles Bauer to protect the deed of trust by satisfying the lien's superpriority 

portion.  See Exhibit H, at ¶ 4.  On November 21, 2012, Miles Bauer sent a letter to Alessi requesting 

a payoff ledger showing the superpriority amount and "offer[ing] to pay that sum upon presentation 

of adequate proof of the same[.]"  Exhibit H-1; see also Exhibit I (Alessi status report showing 

Alessi's receipt of this letter). 

Alessi provided Miles Bauer with a payoff ledger on or about November 27, 2012.  Exhibit 

H-2; see also Ex. I.  The ledger showed the HOA had not incurred any maintenance or nuisance-

abatement charges, and its monthly assessments were $55.00 each.  See Ex. H-2, at 227; see also Ex. 

D (Marks Depo.), at 15:23-25.  Nine months of delinquent assessments thus totaled $495.00.  See Ex. 

H-2, at 227. 

Miles Bauer tendered a $1,494.50 check to Alessi on or about December 6, 2012.  Exhibit H-

3.  It was enclosed by a letter explaining that the tendered amount was composed of the $495.00 

constituting "9 months' worth of common assessments" in addition to $999.50 "in reasonable 

collection costs," and was meant "to satisfy [U.S. Bank's] obligations to the HOA as a holder of the 

first deed of trust[.]"  See id., at 230.  Alessi rejected this superpriority-plus tender by refusing delivery 

and returning the check to Miles Bauer.  Ex. H, at ¶ 9; see also Ex. H-4; Exhibit J, at 7 (Clover 

Blossom's appellate brief stating the check was delivered to Alessi and returned to Miles Bauer).  

Approximately one month later, Alessi foreclosed on the HOA's lien, selling the property to 

Clover Blossom for $8,200.00.  Exhibit K.

D. Alessi had a known policy of rejecting Miles Bauer's tenders.  

Alessi rejected Miles Bauer's superpriority-plus tender because of what it viewed as "restrictive 

language" regarding the composition of the HOA's superpriority lien in the letter that accompanied 

the check.  See Ex. C (Alessi Depo.), at 39:6-25.  Alessi incorrectly believed its collection costs were 

AA001001
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secured by the superpriority portion of its association-clients' liens.  See Exhibit L, at 688-89; see also 

Ex. C (Alessi Depo.), at 42:10-25.  Further, Alessi incorrectly believed the superpriority portion of an 

association's lien did not exist until the senior deed of trust encumbering the same property was 

foreclosed.  See Ex. L, at 688-89.   

In fact, Alessi asserted these positions against BANA in BAC Home Loans Servicing, LP v. 

Stonefield II Homeowners Ass'n, Case No. 2:11-cv-JCM-RJJ (D. Nev.), a case in which BANA sought 

a declaratory judgment against Alessi and other associations and collection agents establishing its right 

to tender superpriority payments to protect senior deeds of trust.  See Exhibit M.  In its motion to 

dismiss BANA's complaint, Alessi argued that it had "every right to refuse" Miles Bauer's 

superpriority tenders because BANA "refuses to include attorneys' fees and collection costs in" them.  

Exhibit N, at 875-76.  Alessi asserted the same position in a brief filed after dispute was referred to 

NRED arbitration.  Exhibit O, at 725-27. 

Because of these mistaken beliefs, Alessi rejected Miles Bauer's superpriority tenders as a 

matter of course.  See Ex. C (Alessi Depo.), at 29:24–30:8, 41:23–42:2. 

F. Procedural history.  

Clover Blossom filed its complaint on July 25, 2014, seeking to quiet title to the property.  

Clover Blossom moved for summary judgment on May 18, 2015, arguing the recitals contained in the 

Trustee's deed were sufficient to show that it obtained title free and clear through the HOA's 

foreclosure sale.  In its opposition, U.S. Bank argued that Miles Bauer's super-priority-plus tender 

satisfied that portion of the HOA's lien before the sale, meaning Clover Blossom took title subject to 

the deed of trust.  This Court granted summary judgment in Clover Blossom's favor on 

September 10, 2015. 

The Nevada Court of Appeals reversed and remanded on June 30, 2017.  The Court of Appeals 

held that this Court had not considered the effect of Miles Bauer's tender and how the equities bore on 

the HOA's sale.   

On remand, U.S. Bank filed an answer and counterclaims for quiet title and declaratory relief.  

Clover Blossom moved to dismiss U.S. Bank's counterclaims on October 23, 2017.  At the hearing on 

Clover Blossom's motion, this Court converted the motion to dismiss into a motion for summary 

AA001002
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judgment and announced judgment would be entered in Clover Blossom's favor.  The Court entered 

findings of fact, conclusions of law, and judgment to that effect on February 8, 2018.  Exhibit P.  The 

Court found that Miles Bauer "mailed a check in the amount of $1,494.50 to" Alessi, which Alessi did 

not "accept[] or otherwise respond to[.]"  Id. at 4.  This Court concluded the HOA's sale extinguished 

the deed of trust because Miles Bauer's tender was conditional, U.S. Bank did not take further actions 

to protect the deed of trust after the tender was rejected, and Clover Blossom was a bona fide purchaser.  

See id., at 8-11.  U.S Bank appealed. 

The Nevada Court of Appeals reversed the judgment in Clover Blossom's favor.  Exhibit Q.  

The Court of Appeals found that U.S. Bank had "produced evidence showing that it tendered an 

amount in excess of the superpriority portion of the HOA's lien to [Alessi] prior to the sale," which, 

viewed "in the light most favorable to U.S. Bank … would have extinguished the superpriority lien 

such that [Clover Blossom] took the property subject to U.S. Bank's deed of trust." Id., at 3.  The 

Court of Appeals remanded "for proceedings consistent with [its] order."  Id., at 6.1

III. STANDARD OF REVIEW

Summary judgment is appropriate if "no genuine issue of material fact exists, and the moving 

party is entitled to judgment as a matter of law."  NRCP 56(c); Wood v. Safeway, Inc., 121 Nev. 724, 

730, 121 P.3d 1026, 1030 (2005).  Factual disputes are genuine "if the evidence is such that a rational 

trier of fact could return a verdict in favor of the nonmoving party."  Id., at 731.   

IV. LEGAL ARGUMENT

The Nevada Supreme Court has established binding precedent regarding Miles Bauer's efforts 

to protect senior deeds of trust from association-lien foreclosures.  In Bank of America, N.A. v. SFR 

1 This Court should take judicial notice of the following recorded land records, Exhibits A, B, E, F,
G, and K, the following pleadings from the Stonefield matter, Exhibits M, N, and the following 
pleadings and orders from this matter, Exhibits J, P, Q.  See Whitehead v. Nevada Comm'n on Judicial 
Discipline, 110 Nev. 380, 418, 873 P.2d 946, 970 n.35 (1994) ("[A] court may appropriately take 
judicial notice of facts capable of accurate and ready determination by resort to sources whose 
accuracy cannot reasonably be questioned."); see also Garcia v. Regional Trustee Servs. Corp., 669 
Fed. Appx. 918 (9th Cir. 2016) (citing Ormsby v. First Am. Title Co. of Nev., 591 F.3d 1199, 1203 
(9th Cir. 2010) (explaining recorded property records are "official public records")).  Exhibit I was 
produced by Alessi and accompanied by an affidavit from Alessi's custodian of records, which is 
attached as Exhibit R. 

AA001003
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Investments Pool 1, LLC (Diamond Spur), the Supreme Court held that Miles Bauer's tenders "cure[] 

the default as to the superpriority portion of [an association's] lien" such that the foreclosure-sale 

purchaser's title is "subject to [the senior] deed of trust."  134 Nev. 604, 612, 427 P.3d 113, 121 (2018).  

In 7510 Perla Del Mar Ave. Trust v. Bank of America, N.A. (Perla Trust), the Court held that Miles 

Bauer was "excused" from tendering superpriority payments to collection agents that "had a known 

policy of rejecting such payments."  136 Nev. 62, 63, 458 P.3d 348, 349 (2020). 

Here, the deed of trust survived under Diamond Spur because Miles Bauer tendered a 

superpriority-plus payment to Alessi before the foreclosure sale.  Further, even if Miles Bauer had not 

tendered, the deed of trust would have still survived under Perla Trust because Alessi had a known 

policy of rejecting Miles Bauer's tenders.2  For both of these independent reasons, U.S. Bank is entitled 

to summary judgment.  

A. The deed of trust survived under Diamond Spur. 

This case is controlled by Diamond Spur, where the Supreme Court held that one of Miles 

Bauer's superpriority tenders substantively identical to the tender in this case was a "valid tender [that] 

cured the default as to the superpriority portion of the HOA's lien[.]"  See Diamond Spur, 134 Nev. at 

612.  Under Diamond Spur, so long as the amount Miles Bauer tenders is sufficient to satisfy the 

superpriority amount of the foreclosing association's lien, the foreclosure-sale purchaser takes title 

subject to the senior deed of trust.  See id.

Here, there is no genuine dispute that Miles Bauer tendered a sufficient amount.  Before the 

foreclosure sale, Alessi provided Miles Bauer with a payoff ledger showing the HOA's monthly 

assessments were $55.00 each and that the HOA had not incurred any maintenance or nuisance-

abatement charges.3 See Ex. H-2, at 227; see also Ex. D (Marks Depo.), at 15:23-25.  The maximum 

super-priority portion of the HOA's lien – nine months of delinquent assessments – thus totaled 

$495.00.  See Diamond Spur, 134 Nev. at 606 ("A plain reading of this statute indicates that the 

superpriority portion of an HOA lien includes only charges for maintenance and nuisance abatement, 

2 U.S. Bank is not waiving the arguments it has previously asserted, including its argument that the 
deed of trust survived because the sale was inequitable. 
3 Clover Blossom admitted in its answering brief on appeal that Alessi sent this payoff ledger to Miles 
Bauer.  See Ex. J, at 6. 
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and nine months of unpaid assessments.").  Miles Bauer sent Alessi a check in the amount of 

$1,494.50, which included not only the $495.00 superpriority amount but also $999.50 in "reasonable 

collection costs."  See Ex. H-3. 

There is no doubt that a $1,494.50 tender is sufficient to satisfy a $495.00 lien.   And Clover 

Blossom admitted on appeal that Alessi received Miles Bauer's tender.  See Ex. J, at 7 ("Miles Bauer 

sent a letter to the foreclosure agent and enclosed a check for $1,494.50 … The foreclosure agent 

returned the check to Miles Bauer."); see also Ex. H, at ¶ 9; Ex. H-4.  Like the agent in Diamond 

Spur, Alessi rejected the tender because it incorrectly believed the superpriority amount included all 

of its collection costs.  See Ex. C (Alessi Depo.), at 39:6-25.  Alessi's unjustified rejection is irrelevant 

– the fact that Miles Bauer tendered an amount sufficient to satisfy the superpriority portion of the 

HOA's lien renders all other facts immaterial under Diamond Spur.  See Wood v. Safeway, Inc., 121 

Nev. 724, 731, 121 P.3d 1026, 1030 (2005) ("The substantive law controls which factual disputes are 

material and will preclude summary judgment; other factual disputes are irrelevant.").  Clover 

Blossom thus purchased "the [P]roperty subject to the deed of trust" as a matter of law.  See Diamond 

Spur, 134 Nev. at 612.  Accordingly, U.S. Bank is entitled to summary judgment and an order stating 

the deed of trust encumbers Clover Blossom's title to the property. 

B. The deed of trust survived under Perla Trust.

Alessi's "known policy" of rejecting Miles Bauer's tenders provides an independent basis to 

grant summary judgment in U.S. Bank's favor under Perla Trust.  There, the Supreme Court held 

Miles Bauer was excused from tendering superpriority payments to Nevada Association Services, Inc. 

(NAS) because "NAS's policy [was] to have its receptionist reject any check for less than the full lien 

amount if it was accompanied by a condition."  Id., at 64.  Since "NAS would have rejected" a "check 

for the superpriority portion of the lien," Miles Bauer was "excused from making a formal tender[.]"  

Id., at 67.  This excused tender had the same effect as a formal superpriority tender – it "cured the 

default as to that portion of [the association's] lien by operation of law" such that the HOA-sale 

purchaser took title subject to the senior deed of trust.  Id., at 65 n.1. 

Like NAS, Alessi had a known policy of rejecting Miles Bauer's superpriority tenders.  In 

response to BANA's January 31, 2011 lawsuit seeking a declaratory judgment establishing its right to 
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tender superpriority payments to protect its deeds of trust (Ex. M), Alessi argued that it had "every 

right to refuse" Miles Bauer's superpriority tenders because BANA "refuse[d] to include attorneys' 

fees and collection costs in" them.  Ex. N, at 875; Ex. O, at 725-27.4  On February 27, 2012 and July 

26, 2012, Alessi sent Miles Bauer letters stating that it would not accept Miles Bauer's tenders because 

"nine-month super-priority is not triggered until the beneficiary under the first deed of trust 

forecloses," and once that portion is triggered, it includes Alessi's "costs of collecting[.]"  See Ex. L, 

at 688-89.  When asked why Alessi did not "inform Miles Bauer [why] it was rejecting" the 

superpriority tender it submitted for this property in December 2012, Mr. Alessi testified that "Miles 

Bauer knew" the reason because Alessi had "engaged in this dance with Miles Bauer for … several 

years[.]"  See Ex. C (Alessi Depo.), at 41:23–42:2.   

There can be no genuine dispute that Alessi had a known policy of rejecting Miles Bauer's 

tenders during the time of the foreclosure here in 2012.  See Bank of Am., N.A. v. Lakeview Owners' 

Ass'n, 2020 WL 4586861, at *2 (D. Nev. Aug. 7, 2020) ("[T]here is no genuine dispute that Alessi had 

a known policy that it would not accept a check for only nine months of assessments that was 

accompanied by a letter containing conditional language identical to that at issue in [Perla Trust].").  

Consequently, U.S. Bank's deed of trust would have survived even if Miles Bauer had not tendered a 

superpriority payment.  U.S. Bank is thus entitled to summary judgment.  

… 

… 

… 

… 

… 

… 

4 The Nevada Supreme Court held that the arbitration brief filed by NAS in this matter – which stated 
the same incorrect position as Alessi regarding when a superpriority lien arises (after a deed of trust 
foreclosure) – established "that NAS had a 'known policy of reject[ion]' sufficient to excuse formal 
tender under [Perla Trust]."  See U.S. Bank N.A. Tr. to Wachovia Bank, N.A. v. SFR Invs. Pool 1, LLC, 
2020 WL 3003017, at *1 (Nev. June 4, 2020) (explaining that "the necessary implication" of NAS's 
position was "that NAS would not accept a superpriority tender before the first deed of trust 
was foreclosed").   
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V. CONCLUSION

For these reasons, this Court should grant summary judgment in U.S. Bank's favor on Clover 

Blossom's quiet title and declaratory relief claims and U.S. Bank's quiet title and declaratory relief 

counterclaims, and enter an order stating that U.S. Bank's deed of trust encumbers the property. 

DATED October 1, 2020. 

AKERMAN LLP 

/s/ Nicholas E. Belay, Esq.   
MELANIE D. MORGAN, ESQ.
Nevada Bar No. 8215 
NICHOLAS E. BELAY, ESQ. 
Nevada Bar No. 15175 
1635 Village Center Circle, Suite 200 
Las Vegas, Nevada 89134 

Attorneys for U.S. Bank, N.A., Successor Trustee to Bank 
of America, N.A., Successor by Merger to LaSalle Bank, 
N.A., as Trustee to the Holders of the Zuni Mortgage 
Loan Trust 2006-OA1, Mortgage Loan Pass-Through 
Certificates Series 2006-OA1 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that I am an employee of AKERMAN LLP, and that on this 1st day of 

October 2020, I caused to be served a true and correct copy of the foregoing U.S. BANK, N.A., AS 

TRUSTEE'S RENEWED MOTION FOR SUMMARY JUDGMENT (Hearing Requested), in the 

following manner: 

(ELECTRONIC SERVICE) Pursuant to Administrative Order 14-2, the above-referenced 

document was electronically filed on the date hereof and served through the Notice of Electronic Filing 

automatically generated by the Court's facilities to those parties listed on the Court's Master Service 

List as follows: 

Brandon Lopipero   blopipero@wrightlegal.net  

Dana J. Nitz   dnitz@wrightlegal.net  

Eserve Contact  office@bohnlawfirm.com  

Michael F Bohn Esq. mbohn@bohnlawfirm.com  

Chris Schnider  cschnider@pengillylawfirm.com  

Olivia Schulze  oschulze@pengillylawfirm.com 

/s/ Patricia Larsen  
An employee of AKERMAN LLP 

AA001008



EXHIBIT A

EXHIBIT A

AA001009



AA001010



AA001011



AA001012



AA001013



AA001014



AA001015



AA001016



AA001017



AA001018



AA001019



AA001020



AA001021



AA001022



AA001023



AA001024



AA001025



AA001026



AA001027



AA001028



AA001029



AA001030



AA001031



AA001032



AA001033



AA001034



AA001035



AA001036



AA001037



AA001038



AA001039



AA001040



AA001041



{29927086;1}

EXHIBIT B

EXHIBIT B

AA001042



AA001043



AA001044



{29927086;1}

EXHIBIT C

EXHIBIT C

AA001045



  David Alessi  ~  January 19, 2018
30(b)(6) Representative of Alessi & Koenig, LLC

www.aacrlv.com
All-American Court Reporters (702) 240-4393

Page 1

1                 EIGHTH JUDICIAL DISTRICT COURT

2                      CLARK COUNTY, NEVADA

3                      *    *    *    *    *

4   5316 CLOVER BLOSSOM CT TRUST, )
                                )

5                  Plaintiff,     )
                                )

6        vs.                      ) Case No.: A-14-704412-C
                                ) Dept. No.: XXIV

7   U.S. BANK, NATIONAL           )
  ASSOCIATION, SUCCESSOR        )

8   TRUSTEE TO BANK OF AMERICA,   )
  N.A., SUCCESSOR BY MERGER TO  )

9   LASALLE BANK, N.A., AS        )
  TRUSTEE TO THE HOLDERS OF THE )

10   ZUNI MORTGAGE LOAN TRUST      )
  2006-OA1, MORTGAGE LOAN       )

11   PASS-THROUGH CERTIFICATES     )
  SERIES 2006-OA1; and CLEAR    )

12   RECON CORPS,                  )
                                )

13                                 )
                 Defendants.    )

14    _____________________________)

15

16

17

18

19
                  DEPOSITION OF DAVID ALESSI

20         30(b)(6) REPRESENTATIVE OF ALESSI & KOENIG, LLC
                     Taken at Akerman, LLP

21                  On Friday, January 19, 2018
                          At 2:27 p.m.

22             Taken at 1635 Village Center Circle
                           Suite 200

23                        Las Vegas, Nevada

24

25   Reported By:  Terri M. Hughes, CCR No. 619
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1   DEPOSITION OF DAVID ALESSI, 30(b)(6) REPRESENTATIVE OF

2   ALESSI & KOENIG, LLC, taken at Akerman, LLP, 1635 Village

3   Center Circle, Suite 200, Las Vegas, Nevada, on Friday,

4   January 19, 2018, at 2:27 p.m., before Terri M. Hughes,

5   Certified Court Reporter, in and for the State of Nevada.

6   APPEARANCES:

7   For the Defendants, U.S. Bank, N.A., Successor Trustee to
  Bank of America, N.A., successor by merger to LaSalle

8   Bank, N.A., as Trustee to the Holders of the Zuni Mortgage
  Loan Trust 2006-OA1, Mortgage Loan Pass-Through

9   Certificates, Series 2006-OA1:

10             SCOTT R. LACHMAN, ESQ.
            Akerman LLP

11             1635 Village Center Circle
            Suite 200

12             Las Vegas, Nevada 89134
            (702) 634-5000

13
  For Country Garden Owners Association:

14
            GIANNA M. ORLANDI, ESQ.

15             Pengilly Law Firm
            1995 Village Center Circle

16             Suite 190
            Las Vegas, Nevada 89134

17             (702) 889-6665
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22

23

24

25
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1              (Exhibits A, B, C, D, E and F were marked for

2               identification.)

3   (In an off-the-record discussion held prior to the

4   commencement of the deposition proceedings, counsel

5   agreed to waive the court reporter requirements under

6   Rule 30(b)(4) of the Nevada Rules of Civil Procedure.)

7   Whereupon --

8                         DAVID ALESSI,

9   being first duly sworn to tell the truth, the whole truth,

10   and nothing but the truth, was examined and testified as

11   follows:

12                           EXAMINATION

13   BY MR. LACHMAN:

14      Q.  All right.  Good afternoon, Mr. Alessi.  My name

15   is Scott Lachman.  I represent U.S. Bank in this action.

16   The witness has been sworn in.

17          For the record, can you spell your name?

18      A.  David Alessi, A-L-E-S-S-I.

19      Q.  And, for the record, counsel for the HOA stepped

20   out for a second, and prior to this deposition I contacted

21   counsel for the trust, and they indicated that they will

22   not be coming to the deposition.

23          Before today how many depositions have you been a

24   witness to regarding HOA foreclosure litigation?

25      A.  Approximately 200.
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1      Q.  Are you okay with skipping the preliminary

2   questions?

3      A.  Yes.

4      Q.  All right.  Attached as Exhibit A is a Subpoena

5   Duces Tecum -- or Subpoena for Deposition of Rule 30(b)(6)

6   Witness for Alessi & Koenig.  David, have you reviewed

7   this notice prior to the deposition?

8      A.  I'm sure I did.  I don't have a specific

9   recollection, but I'm sure I did.

10      Q.  And attached to the notice is 25 topics.  Have you

11   reviewed these topics?

12      A.  Yes.

13      Q.  All right.  You're the person most knowledgeable

14   regarding these topics?

15      A.  Yes.

16      Q.  How did you prepare for today's deposition?

17      A.  I went onto our program and reviewed the

18   electronic file, I opened up the status report and

19   reviewed that and reviewed the Trustee's Deed Upon Sale,

20   the Notice of Default and the lien and the mailings.

21      Q.  All right.  A few definitions before we start.

22   "HOA" means Country Garden Owners Association, "Alessi"

23   means Alessi & Koenig, LLC.  When I say "the trust," that

24   means 5316 Clover Blossom Court Trust.  When I say Exhibit

25   D, that's -- or when I say "property," that means 5316
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1   Clover Blossom Court, North Las Vegas, 89031.

2          Any questions before we start?

3      A.  No.

4      Q.  What's your highest level of education completed?

5      A.  I have a law degree.

6      Q.  And what do you do for a living?

7      A.  Well, I'm the PMK for HOA LG.  So right now I'm

8   doing a lot of depositions.

9      Q.  When you say "A&K, LLC," that's Alessi & Koenig,

10   LLC?

11      A.  HOA, LLC.

12      Q.  Oh, HOA, LLC?

13      A.  HOA, yeah, LG, LLC.

14      Q.  What's LG?

15      A.  Lawyers Group.  HOA Lawyers Group.

16      Q.  Oh, okay.

17      A.  So I'm currently the 30(b)(6) for HOA Lawyers

18   Group on behalf of Alessi Koenig.

19      Q.  Okay.  And what's your business address?

20      A.  9500 West Flamingo, Number 204, Las Vegas, Nevada

21   89147.

22      Q.  And besides being the PMK, what's your actual job

23   title?

24      A.  I don't have one.

25      Q.  As part of this litigation Alessi produced its
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1   collection file for the property; is that correct?

2      A.  Yes.

3      Q.  Okay.  And the collection file was the complete

4   file for the property?

5      A.  Yes.

6      Q.  Okay.  And in your preparation of the file what

7   steps did you take?

8      A.  I reviewed the documents.

9      Q.  Okay.  What was your ownership interest in Alessi?

10      A.  I was an owner with Robert Koenig, one of the

11   founding members.

12      Q.  50/50?

13      A.  I'm not going to answer the percentages.

14      Q.  Okay.  That's fine.  And what did Alessi do?

15      A.  We provided assessment collection and general

16   counsel services to homeowners associations throughout the

17   State of Nevada and California.

18      Q.  And that would include non-judicial foreclosure

19   sales?

20      A.  Yes.

21      Q.  Okay.  What was the relationship between the HOA

22   and Alessi?

23      A.  The HOA was obviously a client of Alessi Koenig's.

24   I do not know if we performed general counsel services for

25   this HOA, but it does appear from the file that we
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1   performed assessment collection services.

2      Q.  Do you know if this HOA had a collections policy?

3      A.  I'm sure it did.  I mean, my understanding is that

4   they all do, all HOAs do.  I have not seen this HOA's

5   collection policy, or at least I don't have a recollection

6   of seeing it.

7      Q.  Okay.

8      A.  I don't believe it's in the file.

9      Q.  Okay.  But when you have collection policies for

10   each HOA, that would not necessarily make it into the

11   collection file; correct?

12      A.  Correct.

13      Q.  This HOA that we're here for today, does Alessi

14   have any relationship with the HOA besides being the

15   collection agent?

16      A.  No.

17      Q.  How long did Alessi act as the collection agent

18   for this HOA?

19      A.  I don't know.

20      Q.  Is HOA Lawyers Group the collection agent for this

21   HOA today?

22      A.  I don't know.

23      Q.  Was Alessi acting as the agent for the HOA for the

24   collections and foreclosure of the real property in this

25   case?
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1      A.  Yes.

2      Q.  Okay.  How many HOAs did Alessi act as the

3   collection agent for in 2012?

4              MR. LACHMAN:  Go off for a second.

5              (Discussion off the record.)

6              MR. LACHMAN:  Okay.  Let's keep going.

7              THE WITNESS:  Okay.  We represented

8   approximately four or 500 HOAs, Alessi Koenig.

9   BY MR. LACHMAN:

10      Q.  Okay.  How does Alessi get paid for its collection

11   services?

12      A.  We get paid by the delinquent homeowner most of

13   the time, and some of the time we get paid by the HOA.

14      Q.  If a property doesn't sell at an HOA foreclosure

15   auction, how does Alessi get paid?

16      A.  Either by the HOA or at a secondary sale.

17      Q.  Okay.  How does the HOA notify Alessi regarding

18   amounts owed?

19      A.  We have online status reports that have checks

20   payable reports.  With them my understanding is that those

21   reports are included in the Board packets for the HOAs to

22   review.  We also invoice HOAs.

23      Q.  So the status report, and we'll go to the actual

24   status report in a bit, but that's put in a packet for the

25   HOA at their meeting?
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1      A.  Yes.  My understanding, and what I did when I was

2   a manager is you put the status report in the Board

3   packet, you place that item on the agenda to be discussed

4   in executive session.

5      Q.  Okay.  Who communicates with the homeowners

6   directly; is it the community manager, board members?

7      A.  When the account is transferred to collections,

8   all correspondence is between our firm and the delinquent

9   homeowner.

10      Q.  Okay.

11      A.  So if a delinquent homeowner calls the management

12   company, that call is to be referred to our office.

13      Q.  All right.  Let's look at Exhibit B, Alessi's

14   collection file.

15      A.  I have it.

16      Q.  And I'll represent to you that this is a

17   collection file provided by you to my client in response

18   to subpoena duces tecum.  I will note that it appears that

19   your summary is located on page 530 and 531.

20      A.  Okay.

21      Q.  And what's the purpose of this affidavit?

22      A.  Which one?  Which affidavit?

23      Q.  On page 340.

24      A.  Well, I think the document speaks for itself.

25      Q.  And these documents were kept in the ordinary
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1   course of Alessi & Koenig?

2      A.  Yes.

3      Q.  Okay.  341, that's your signature?

4      A.  Yes.

5      Q.  Page 342 looks like a printout from the assessor's

6   page dated February 6th, 2012.  Why did Alessi print this

7   page on this date?

8      A.  We would obtain from this document the homeowner's

9   mailing address if different than their property address,

10   which here, as you can see, it is.  Their mailing address

11   would be at the Elm Grove address.  We would also obtain

12   the legal description of the lot number, book and page

13   that the legal description is recorded in and we would

14   also obtain the APN.  We would enter that information into

15   data fields in our electronic program.

16      Q.  And that would get fed into your notices?

17      A.  Correct.

18      Q.  Page 345, any reason why you print out the

19   bankruptcy PACER page?

20      A.  Yes.  As you probably know, a Chapter 13, a

21   bankruptcy creates an automatic stay on a foreclosure, so

22   we would want to know if the delinquent homeowner was in

23   bankruptcy.

24      Q.  Throughout this file there's draft notices.  Is it

25   typical you throw in the draft and sometimes you'd throw
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1   in the actual recorded notice as well?

2      A.  Yes.  When we print a notice, it automatically

3   saves into the letters and notices tab of our program, and

4   then that -- so that would have been an automatic

5   function.  And then when we get the recorded document

6   back, we usually would scan that into the program as well.

7      Q.  All right.  348, this looks like -- it's called a

8   lien letter?

9      A.  Yeah.  This would be the cover letter, and

10   enclosed with this cover letter would be the Notice of

11   Delinquent Assessment.

12      Q.  Is this letter also sent to the first deed of

13   trust holder?

14      A.  No.

15      Q.  Looking at 350, it appears that the monthly

16   assessments were $55; is that correct?

17      A.  Yes.

18      Q.  So if you add these numbers up, and the beginning

19   balance, that appears to be three months of assessments,

20   that's about approximately nine months of assessments

21   minus the pre-lien charge?

22      A.  Yes.

23      Q.  The pre-lien charge, is that something that the

24   association implements or is that something that goes to

25   the trustee?
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1      A.  Some management companies do the pre-lien in-house

2   and some management companies the Board has us do the pre-

3   liens.  So it's really up to the Board.  On this file, as

4   you can see, that notation indicates that that charge was

5   a charge levied by the management company, and that charge

6   would have been billed to the association.

7      Q.  Okay.

8              MS. ORLANDI:  Thank you.

9   BY MR. LACHMAN:

10      Q.  And page 354, a letter dated March 12th, 2012,

11   what's the pre-notice of default letter?

12      A.  So the pre-notice of default is sort of a courtesy

13   notice.  It's not required by statute, but it is kind of a

14   last ditch effort to try to get the homeowner's attention

15   before moving to the next step.  As you can see, the

16   notice indicates that the next step is going to include a

17   minimum of 750 additional charges.  So I think we charged

18   $95 or something for this pre-notice.  So it was just a

19   step to try to avoid -- to try to get the homeowner's

20   attention before moving to the next step.

21      Q.  All right.  Looking at 357, another Clark County

22   Real Property Record.  Is there any reason why Alessi

23   would look at the Clark County Real Property Records again

24   two months later?  This looks like it's before the Notice

25   of Default based on the dates.
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1      A.  Yeah.  I don't know.

2      Q.  Page 362, what kind of document is this?

3      A.  This is -- I don't know.

4      Q.  It looks like something from First American Title

5   Company?

6      A.  Yeah.  It might have been part of the title report

7   that we got from First American.  The date is --

8      Q.  It states that the taxes are current through

9   3/28/12, so maybe around March 2012.  There is a title

10   report in here, and we'll get to that in a second.

11      A.  I'm just wondering if it's the same date on that

12   report, if this was just an attachment.  So I'm looking at

13   the title report, 446, dated March 28th, 2012.  So I

14   believe that this might have been part of that, as you

15   could say, current taxes through March 28, 2012, as I

16   suspect that the title report has the same date on it.

17      Q.  Okay.

18      A.  So this would have been part of that order --

19      Q.  Okay.

20      A.  -- from First American.

21      Q.  And we'll get to the title report in a second.

22      A.  Okay.

23      Q.  Let's go to 373.

24      A.  Yes.

25      Q.  This appears to be a deed of trust from June 2004?
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1      A.  Uh-huh.

2      Q.  Is there a reason why this would be in the file?

3      A.  It's part of our title research, you know, to try

4   to ascertain the parties in interest, looking for deeds of

5   trust, assignments of deeds of trust.  This would probably

6   be used to help ascertain who to mail the NOD to.

7      Q.  Let's go to 405.  This is an assignment of deed of

8   trust dated June 2011.  Same reason why this would be

9   included in --

10      A.  Yes.

11      Q.  So that you would know who to mail the recorded

12   notices to?

13      A.  Yes.  It's part of that research to find out who

14   the current holder of the deed of trust is.

15      Q.  Now, when you mail the recorded notices, what

16   addresses do you use?  Do you use the addresses listed in

17   the actual recorded documents or do you use other

18   addresses that the title company gives you?

19      A.  As you could see on 451, we've mailed to a whole

20   bunch of different entities.  I won't take the time up by

21   going through them, but our mailing department, which was

22   primarily a lady named Azra, was very thorough I find from

23   my 200 depositions, and we mailed to more parties than

24   required usually.  And I've seen where -- and it looks

25   like here we have a case where we mailed to the former
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1   holder of the deed of trust as well as the current.

2      Q.  Okay.  Turning to 436, it says Quitclaim Deed.

3      A.  Yes.

4      Q.  Any knowledge regarding this quitclaim deed?

5      A.  No.

6      Q.  Okay.  442.  This appears to be the actual Notice

7   of Delinquent Assessment?

8      A.  Yes.

9      Q.  It has the recorded information at the top.

10   What's the date on this one?

11      A.  February 6th, 2012 is when it was signed.  It was

12   recorded February 22nd, 2012.

13      Q.  And Alessi was acting as the HOA collection agent

14   at this time?

15      A.  When I think of the word "collection agent," I

16   think of an entity licensed by the Financial Institutions

17   Division.  Alessi Koenig was a law firm.  So it's

18   semantics, but we were certainly engaged as an agent for

19   the HOA to collect past due assessments utilizing the

20   non-judicial foreclosure process.

21      Q.  All right.  Did the Board authorize Alessi to

22   record this document and did it have to?

23      A.  Yes, it did authorize us to record this document.

24   I would defer to a court to answer the second question.

25      Q.  And how much was owed at this time?
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1      A.  1,150.50.

2      Q.  How did Alessi verify that this amount was

3   correct?

4      A.  This amount would be taken from the account ledger

5   that we referenced earlier.  Added to that number would be

6   the -- and we received the account ledger from the

7   management company on behalf of the HOA.  We would add to

8   that number an audit fee, which by statute currently is

9   set at $200, that's a fee that goes to the management

10   company for preparation of the file to send it to

11   collections, and then the $325 lien fee and then mailing

12   costs and recording of the Notice of Delinquent Assessment

13   and the release of the Notice of Delinquent Assessment

14   costs.

15      Q.  Is there any reason why this document doesn't

16   mention the word "super priority"?

17      A.  No.

18      Q.  Let's turn to 444.  Well, actually, stay on 442

19   for a second.  Who's Ryan Kerbow?

20      A.  Ryan Kerbow is an attorney who worked for Alessi

21   Koenig.  I don't know the firm he currently works for, but

22   he lives in Vegas, and I still am in touch with him, but

23   he no longer works, obviously, for Alessi Koenig.

24      Q.  What was his position at Alessi; attorney?

25      A.  He was an attorney.  He's an attorney, Nevada

AA001062



  David Alessi  ~  January 19, 2018
30(b)(6) Representative of Alessi & Koenig, LLC

www.aacrlv.com
All-American Court Reporters (702) 240-4393

Page 18

1   attorney.

2      Q.  Okay.  Starting on page 446, this appears to be a

3   title report for the property, would that be correct?

4      A.  Yes.

5      Q.  Why would Alessi get a title report for the

6   property?

7      A.  To help us ascertain who to mail the Notice of

8   Default to.

9      Q.  And that's the ten-day notice list --

10      A.  Yes.

11      Q.  -- is that what it's called?

12      A.  Yes.

13      Q.  Okay.  And you got this title report prior to the

14   Notice of Default; correct?

15      A.  Yes.

16      Q.  And that's the first document that Alessi has to

17   provide to deed of trust holders?

18      A.  Well, I don't know if that's -- that's the first

19   document that Alessi provided to deed of trust holders.

20   Whether or not that's the first document that had to be

21   provided, I would again defer to a court.

22      Q.  Okay.  And looking on page 447, it mentions the

23   deed of trust and the assignment of deed of trust.  Is it

24   correct to say that Alessi knew about the deed of trust

25   and the assignment of the deed of trust prior to the
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1   foreclosure sale?

2      A.  Well, I'm looking at the assignment, and I note

3   that there's a mailing.  Well, the answer to your question

4   is yes.

5      Q.  Okay.  Turning to 451, this is a mailing list?

6      A.  Yeah.

7      Q.  These would have been all the addresses that

8   Alessi mailed the Notice of Default to?

9      A.  Yes.

10      Q.  All right.

11      A.  And you see the copies of the certified mail

12   receipts following.

13      Q.  What does Alessi do to ensure that they're

14   actually -- that Notices of Default are actually received?

15      A.  Well, if the Notice of Default is claimed, the

16   Notice of Default is, you know, sent regular mail as well,

17   and so I don't know that we would have any way of knowing

18   that.  I guess if that envelope was not returned, one

19   could assume it was received.  We did not scan returned

20   mail into the program nor did we scan the green cards that

21   would be signed when a certified mail letter was received

22   into the program.  We wanted to make sure that we mailed

23   the documents properly.  Whether they were received or not

24   wasn't something Alessi had a specific note to on the

25   program.
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1      Q.  All right.  Turning to 454, this is a Notice of

2   Default and Election to Sell Under Homeowners Association

3   Lien?

4      A.  Yes.

5      Q.  This is the Notice of Default for this property;

6   correct?

7      A.  Yes.  4/20/2012 was the recordation date.

8      Q.  And Alessi was acting as the HOA's agent at the

9   time?

10      A.  Yes.

11      Q.  Did the Board authorize Alessi to record this

12   document?

13      A.  Yes.

14      Q.  Was that through a written agreement or something

15   verbally?

16      A.  We have retainers.  We do not save a retainer into

17   every file.  We have multiple collection files on a given

18   association.  So I can check with our paralegal when I get

19   back to the office or next week to see if there's a

20   retainer.  There was likely a retainer between Alessi

21   Koenig and Country Garden.

22      Q.  And for the record, I haven't seen that.  It

23   wasn't in the HOA's file --

24      A.  Okay.

25      Q.  -- so I don't have it.
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1      A.  I'll check on that.

2      Q.  Yeah.  So if you have it, I'd appreciate it if you

3   can send that over.

4          All right.  And then 455, those are mailings for

5   the Notices of Default likely?

6      A.  Yes.

7      Q.  Okay.  Turning to 471, this is the notice of

8   trustee mailing.  So this is the same approximate list --

9   this is the same sort of list that the -- let me repeat

10   that.  This is the list of addresses that the HOA sent the

11   Notice of Trustee's Sale to?

12      A.  Yeah.  It would be basically the same as the NOD

13   plus the ombudsman's office.

14      Q.  Where did Alessi obtain this list from, the title

15   company?

16      A.  Yes.  And we have our own research team -- or

17   Alessi had our in-house research as well, so a combination

18   of the two.  And receipt of mailings to follow on 475,

19   474.

20      Q.  All right.  Let's turn to 479.

21      A.  479, yes.

22      Q.  This on the top says Authorization to Conclude

23   Non-Judicial Foreclosure and Conduct Trustee Sale.  Any

24   reason why this isn't signed?

25      A.  No.  It was not required to be signed.  We -- as
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1   I've testified many times, we would proceed to foreclosure

2   absent specific authorization from the association not to.

3   And if I had to do it over again, I probably would have

4   titled this document something different, because it

5   wasn't a required -- we wanted to let the association know

6   that our fees would approximate 2500 to 2,950 that the

7   association would be invoiced for if the property did not

8   get purchased, but certainly an association could have

9   responded to this by specifically authorizing us not to go

10   to sale.  So it was just a heads-up that we were moving

11   forward to sale.  We did get signatures sometimes and

12   sometimes we didn't.

13      Q.  So do you know if this actually went to the HOA?

14      A.  I'm sure that -- well, I don't know.  It would

15   have been given to the manager to include in the Board

16   packet.

17      Q.  Got it.  All I know is that it's not included in

18   the HOA's packet.  That doesn't mean the HOA didn't

19   receive it, it's just the first time I've seen this

20   document.

21      A.  It would have been noted on the status report that

22   the HOA gets as well.

23      Q.  Okay.  And that's the status report at the back of

24   this document?

25      A.  Yes, the one that the HOA has and the management
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1   company has access to via a username and password.

2      Q.  So the HOA gets a username and a password.  What

3   information can they get through that username and

4   password?

5      A.  They can see the whole status report, and we were

6   also the first in the industry to provide a checks payable

7   report which showed the HOA and its management company all

8   of the money that Alessi received and all of the checks

9   that Alessi has cut on a given file.

10      Q.  But they don't get to see this whole packet?

11      A.  They certainly could if they wanted to, but we did

12   not upload these documents into the website.

13      Q.  Okay.

14      A.  As you know, some of these documents are public

15   record.

16      Q.  Where it states here the amount owed to the HOA is

17   $969, how is that amount calculated?  Is that assessments

18   plus other fees?

19      A.  That's primarily assessments.

20      Q.  Okay.  And the amount of -- that's owed to the

21   bank, $147,456.00, how is that amount calculated?

22      A.  I think that is just the amount on -- that field

23   was oftentimes not properly populated.  That is either the

24   amount of the first mortgage as it says in parenthesis or

25   as the star indicates, it's the amount of the appraised
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1   value pursuant to eppraisal.com.  It's one or the other,

2   can't be both.  So this document was never actually

3   perfected.

4      Q.  And for the record, the deed of trust amount was

5   $147,456.

6      A.  So then that's what that would have been.

7      Q.  Okay.  Do you know what the fair market value of

8   the property was at the time of the sale?

9      A.  No.

10      Q.  Did Alessi ever check Zillow or Redfin prior to

11   the sale?

12      A.  Well, we -- what's part of this document was to

13   engage in that analysis for the Board.  You know, the

14   thought was the associations didn't want to own properties

15   in general, and a property that was worth more than was

16   owed on it or had no mortgage was much more likely to go

17   to sale.  Now, 99 percent of the properties that went to

18   sale were upsidedown, but with few exceptions some did

19   have equity.  You know, the original impetus of this

20   document was that associations if they knew there was

21   equity in the property there would be a greater chance of

22   it being purchased at sale, i.e., less of a chance of them

23   owning it.  And we felt like that was something relevant

24   that the association would want to know.  But as I said,

25   we never really got that protocol off the ground.
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1      Q.  Okay.  Page 480, Notice of Trustee's Sale, date of

2   recording?

3      A.  Yes.  October 31st, 2012.  Halloween.

4      Q.  And this document would have been sent to the HOA

5   and all lienholders?

6      A.  All interested -- yes, as well as the ombudsman's

7   office.

8      Q.  Okay.  And what was the date that was going to be

9   set for the sale?

10      A.  November 28th, 2012.

11      Q.  And the amount here is what, $4,039; correct?

12      A.  Yes.

13      Q.  That includes all sorts of fees?

14      A.  Yes.  It includes everything the association is

15   owed plus that 2500 to 2950 that was on the authorization,

16   that would be fees and costs.  That's about the

17   approximate amount owed on a standard non-judicial

18   foreclosure as well as the management fees that we

19   discussed earlier.

20      Q.  Page 482, does Alessi drive by the property or

21   does it get these pictures from online?

22      A.  No, the -- Alessi or -- and it looks like maybe we

23   were doing it at the time.

24      Q.  Yeah.

25      A.  Daniel Vidovic, I'm not sure who that is, but it
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1   may have been a third-party vendor or would go to the door

2   and serve the notice, as you could see from the pictures,

3   by posting the notice on the door, taking a picture, and I

4   believe there's probably an affidavit of publication -- of

5   posting.

6      Q.  All right.  Page 486, Trustee's Deed Upon Sale,

7   date of this document it was ordered?

8      A.  1/24/2013.

9      Q.  And the amount paid by the trust?

10      A.  8,200.

11      Q.  Is this Alessi's standard Trustee's Deed Upon Sale

12   after these foreclosure sales?

13      A.  Yes.

14      Q.  And what was the date of the sale?

15      A.  It was January 16th, 2013.

16      Q.  Is there any reason why the sale was delayed from,

17   I believe, November 28th to January 16th, 2013?

18      A.  Not that I know of.

19      Q.  I guess, why would Alessi delay the sale?

20      A.  My understanding is the statute doesn't require a

21   reason.  The trustee can postpone a sale for a multitude

22   of reasons and no reason at all, trustee discretion.  I

23   didn't conduct the sales, so I don't know why some sales

24   were postponed.  So I don't know why.

25      Q.  When a sale date gets postponed, what does Alessi
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1   do to inform interested parties of the sale date?

2      A.  Well, we would note the postponement on the

3   status report for the management company and the Board,

4   which I believe was done here.  I think I saw that in the

5   status report.  We would note the postponement on our

6   online trustee sale calendar, which we -- which we had on

7   our home page via a link that the general public could

8   access without a username or a password.  So all

9   postponements were updated on the online trustee sale

10   calendar.  We would also announce the postponement orally

11   at the time and place of the sale.

12      Q.  Turning to 487, it states that the total value/

13   sales price of the property was $8,200.  Would I be safe

14   to say that the fair market value of the property as of

15   January 2013 was not 2,000 -- or $8,200?

16      A.  I would disagree with that.  I believe that a

17   public auction is -- there's no pure way to obtain the

18   fair market value of an asset at a public auction.  This

19   would be the fair market value of the property without

20   title insurance.  Basically the investor is buying a

21   lawsuit, does not have clear title, cannot pass clear

22   title.  So that is a whole different analysis of fair

23   market value than a property that is purchased via the

24   normal route of an escrow and obtaining title insurance.

25      Q.  On 488, this looks like some sort of e-mail, some
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1   kind of document from Branko Jeftic?

2      A.  Yes.

3      Q.  Who's Branko?

4      A.  Branko is -- he used to be -- he used to handle

5   the trustee sales.  He would take the file over at the end

6   of the process at the trustee sale stage.

7      Q.  What company does he work for?

8      A.  Alessi Koenig.  He used to work for us.

9      Q.  And for the record, Branko Jeftic, B-R-A-N-K-O

10   J-E-F-T-I-C.  And it looks like Eddie Haddad was the high

11   bidder on this sale; correct?

12      A.  Yes.  So my understanding is that Branko or later

13   George Bates would attend the sales with a lawyer or a

14   paralegal and the sale would get cried, and Branko or

15   later George would qualify the bidders and also write down

16   on this checklist that's used to confirm that the mailings

17   were all done properly and everything and the file has

18   been properly reviewed, would write down the successful

19   bidder's name.

20      Q.  All right.  So here the total amount let's say

21   it's $5,021?

22      A.  Yes.

23      Q.  And the winning bid was $8,200.  How is that

24   $5,021 -- or how was the $8,200 disbursed?

25      A.  The HOA is paid in full, the past due assessments,
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1   late fees and interest, Alessi Koenig gets paid its

2   assessment collection fees and costs, and the management

3   company is paid its audit fee and transfer fee.

4      Q.  What would happen to the excess -- what happened

5   to the excess about $3,000?

6      A.  So generally at the beginning of the process

7   Alessi interpled several million dollars to the courts.

8   As you probably know, that about -- on or about I guess

9   2014 -- 2013, 2014 the process got gummed up by the

10   litigation between the banks and the investors.  So our

11   interpleaders we could not finalize them, and so the funds

12   were distributed either to the bankruptcy trustee or

13   pursuant to NRS 116 point -- I think the correct statute

14   is 31164.

15      Q.  Okay.  But you're not clear what happened to the

16   extra 3,000 in this case?

17      A.  I do not know.

18      Q.  All right.  Does Alessi generally announce at the

19   sale that there's a first deed of trust on the property?

20      A.  No.

21      Q.  Does Alessi announce at sales whether there was a

22   tender attempt?

23      A.  No.

24      Q.  Any reason why not?

25      A.  Well, as we've talked about before, the Miles,
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1   Bauer were the only checks that we received during this

2   period of time.  Those checks were accompanied by very

3   restrictive language.  We did not cash those checks for

4   that reason, and so we would not have announced it.  Had

5   we received a check without restrictive language that we

6   cashed, well, I don't want to speculate what we would have

7   done, because I don't believe that ever happened, but I'm

8   guessing we would have announced that.

9      Q.  Okay.  But if you received the entire amount that

10   you requested, the sale wouldn't have gone forward;

11   correct?

12      A.  Correct.

13      Q.  Okay.  Did Alessi --

14      A.  Well, but if we had received any amount, though,

15   from a homeowner or a bank without restrictive language,

16   partial payment or full payment, our policy was that we

17   would have cashed that payment.  In fact, I had a

18   discussion with Miles, Bauer back I don't know when, but

19   saying why don't you just send us a check with what you

20   think is owed, we'll cash it and let the courts determine

21   what it means, and that's what we would have done.

22      Q.  And this was just a verbal conversation with them?

23      A.  Yeah.  I think that Brad Bass, and I'm not sure,

24   but I've testified to this before, I believe I might have

25   seen some e-mails between an attorney that worked for our
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1   firm, Brad Bass, and Rock Jung, an attorney that worked

2   for Miles, Bauer who later worked for our firm to that

3   effect.  I'm not a hundred percent sure, but I think there

4   was some just -- well, I'm almost sure there were

5   discussions to that effect and that I was involved in them

6   early on.

7      Q.  Okay.  Did Alessi have a policy for setting

8   opening bid prices?

9      A.  Well, the opening bid price would be the amount of

10   the -- the total amount of past due assessments, late fees

11   and interest due the association plus the total amount due

12   to Alessi Koenig plus the total due the management

13   company.

14      Q.  486, again, looking at the deed upon -- Trustee's

15   Deed Upon Sale, any reason why the language in the second

16   paragraph states "without warranty expressed or implied"?

17      A.  That's just boilerplate language in the Trustee's

18   Deed Upon Sale.  Its import I would defer to a court to

19   interpret.  I believe the document speaks for itself.

20      Q.  Okay.  And the third paragraph where it states,

21   "All requirements of law regarding the mailing and copies

22   of notices and the posting and publication of the copies

23   of the Notice of Sale have been complied with" --

24      A.  Uh-huh.

25      Q.  -- how did Mr. Kerbow know that Alessi complied
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1   with all these things?

2      A.  We would -- before we would set a property for

3   sale, which is obviously the biggest step in the process,

4   the file would be reviewed several times by the legal

5   assistant who handled it from its inception to Branko or

6   George whose sole job it was to process files at the

7   trustee sale stage, and then finally by a Nevada attorney

8   so that when we got to the sale stage we were sure that

9   all the mailings were done and done properly.

10      Q.  I may have asked this earlier, but in determining

11   an open bid price, does Alessi take into account whether

12   there was a deed of trust recorded against the property?

13      A.  You did not ask it, and the answer is no.

14      Q.  So in determining the opening bid, Alessi would

15   look at what's owed to the collection company and to

16   Alessi?

17      A.  Just Alessi.  We would be the, quote, unquote,

18   collection company.

19      Q.  Okay.  Is there any reason why the opening bid

20   price was so low and wasn't something higher?

21      A.  Well, I mean, it was our job to get our client

22   paid in full.  I don't know that it would have been -- I

23   mean, that was just the way we and all of your competitors

24   set the opening bid price, the total amount due our

25   client.  I don't know that it would have been proper to
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1   ask for amounts above and beyond what was owed the client

2   as an opening bid amount what was owed the client, the

3   management company and our office.

4      Q.  Let's turn to 530.  This is the statement that you

5   were telling me earlier that the HOA could get online?

6      A.  Yes.

7      Q.  Who can type in entries on this page?

8      A.  The legal assistant.  An employee of Alessi &

9   Koenig, that's it.

10      Q.  Where it says TRI Report, is that the title

11   report?

12      A.  Yes.

13      Q.  On 2/20/13 it states it received a payoff request

14   from Liquidation Services Foreclosure.  Who is that?

15      A.  I don't know.  I would note that I believe that's

16   after the sale date, so I have no idea.

17      Q.  So the sale date was January 26, 2013.  Down at

18   the bottom here on February 8th, 2013, Cut check to MP

19   Management for $300, that's the amount that the management

20   company would get?

21      A.  Yes.  That's the transfer fee.

22      Q.  And the homeowners associations received $1,266?

23      A.  Yes.

24      Q.  Okay.  Does it say anywhere here where the extra

25   $3,000 went?
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1      A.  Oh, well, it says in -- not on the status report,

2   but on the authorization if you recalled it, it let's the

3   association know that those are the fees and costs for a

4   foreclosure, 2500 to 2000.

5      Q.  Do you know who Noble Title Company is, 531?

6      A.  I've heard of them, but I don't know -- it's a

7   title company.

8      Q.  Okay.  And on this document it states that you

9   received a payoff request by Miles, Bauer November 27th,

10   2012?

11      A.  Yes, I noticed that.

12      Q.  And it also on the same date there was a

13   postponement of the sale.  Would the HOA have postponed

14   the sale as a result of the letter from Miles, Bauer?

15      A.  Not the same date, it's one month later.  On

16   November 27th is the notation from Miles, Bauer.  The

17   postponement is marked December 27th.

18      Q.  Well, if you go down, it looks like the same note

19   for November 27th.  Who knows.

20      A.  Right.  That's -- one of them is wrong.

21      Q.  Okay.

22      A.  Yeah.  But, no, we did not postpone sales as a

23   policy when receiving a Miles letter notice.

24      Q.  Do you include on this form the date that you

25   responded to the Miles, Bauer letter?

AA001079



  David Alessi  ~  January 19, 2018
30(b)(6) Representative of Alessi & Koenig, LLC

www.aacrlv.com
All-American Court Reporters (702) 240-4393

Page 35

1      A.  I think we responded the same day it looks like.

2      Q.  Okay.  There's nothing on this form regarding

3   Miles, Bauer sending a check or any rejection of a check

4   to Alessi.  Any reason?

5      A.  No.  I have seen that in the status reports

6   before, so it was either because we never did receive a

7   check or perhaps the note didn't make it to the file.

8      Q.  All right.  Turning to Exhibit C, this is the

9   Miles, Bauer packet, US Bank 218 to 233.  If we could turn

10   to 222.  Have you ever seen this letter before?

11      A.  Yes.

12      Q.  All right.  And this is -- and it states the

13   property address for this property; correct?

14      A.  Yes.

15      Q.  Do you recall -- obviously you haven't read it

16   today, probably, but do you recall what the purpose of

17   this letter was?

18      A.  It's requesting a payoff.

19      Q.  And do you know who Paterno Jurani is?

20      A.  I'm assuming it's a lawyer that worked for Miles,

21   Bauer.

22      Q.  Okay.  Are you familiar with the term "super

23   priority"?

24      A.  Yes.

25      Q.  What does it mean to you today?
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1      A.  Well, I mean, I'm a California attorney.  I don't

2   want to interpret NRS 116, but the statute sort of speaks

3   for itself, and I would defer to a court for its

4   interpretation.

5      Q.  And the same response if I asked you the same

6   question with respect to what was your understanding in

7   2012?

8      A.  Yes.  I did not have and Alessi Koenig as a firm

9   did not have an independent position.  We deferred to the

10   courts.  We were aware of the ongoing litigation.

11      Q.  Did Alessi have an understanding as to whether an

12   HOA's foreclosure sale could wipe out recorded liens

13   against the property such as a deed of trust in 2013?

14      A.  No.  Well, we did have an understanding that it

15   could.  We didn't have an understanding of what the

16   Supreme Court would -- if the Supreme Court would

17   inevitably say it did, but we certainly knew that was one

18   of the issues in play.

19      Q.  In 2013 did Alessi have any understanding as to

20   whether a lienholder could take any actions to protect its

21   interest in the property before a foreclosure sale?

22      A.  Well, in 2013 we would have understood that the

23   bank could have paid the total amount due or tendered a

24   payment without restrictions and we would have processed

25   that payment.  It's a fact we would not have had a
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1   position on.

2      Q.  Okay.  Did Alessi have the same policy with

3   respect to super priority payoffs for all HOAs?

4      A.  Yeah, our policies were the same, yes.

5      Q.  Did Alessi provide copies of the Miles, Bauer

6   payoff request to the HOAs?

7      A.  I don't know.  I didn't -- as you could see, we

8   noted the correspondence on our status report.  I don't

9   know that the actual letter would have been provided.

10      Q.  Okay.  And this Miles, Bauer letter on 222 and

11   223, this wasn't included in your packet.  Any reason why

12   not?

13      A.  Generally we -- either we didn't receive it or we

14   didn't scan it into the program.  It would be one of those

15   two reasons, we didn't receive it or we didn't scan it

16   into the program.

17      Q.  Okay.  In this case it appears that you received

18   it.  Turn to page 225.  If the letter on 222 is dated

19   November 21st, 2012, it appears that your response --

20      A.  Yep.

21      Q.  -- was -- what's the date of this?

22      A.  November 27th, and this would have been our

23   standard response to that letter.  It is a breakdown of

24   all the fees owed our firm as well as all of the fees owed

25   the management company as well as all of the assessments
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1   owed the HOA.  It also lists our costs.  And then attached

2   to that is an account ledger indicating the amount of each

3   month's assessments.

4      Q.  Okay.  So there would be no -- in responding to

5   these Miles, Bauer letters, there would be no -- you would

6   pretty much just give numbers?

7      A.  Yes.

8      Q.  The handwriting on 227, that's not yours; correct?

9      A.  Correct.

10      Q.  It appears as though that's the handwriting of

11   someone from Miles, Bauer, and it looks like they were

12   adding up assessments, nine months of assessments plus

13   some late fees plus some collection costs.  If you add up

14   these numbers right here and you look at the check on page

15   231, that's the same number, I'll just represent that to

16   you.

17      A.  Huh.  Okay.

18      Q.  So it looks like -- it looks like that's how

19   someone at Miles, Bauer came up with $1,494.50.

20      A.  That's interesting.

21      Q.  Okay.

22      A.  I've never seen that before.

23      Q.  If you turn to 229, it appears as though this is a

24   response to your letter.  And have you ever seen this

25   letter before?
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1      A.  I've seen it.

2      Q.  Okay.  And you know Rock Jung?

3      A.  Yes.

4      Q.  He formerly worked for you?

5      A.  Yes, he did.  He's a friend of mine.

6      Q.  And this letter states that "Our client has

7   authorized us to make payment to you in the amount of

8   $1,494.50."  Do you see that?

9      A.  Yes.

10      Q.  Why did Alessi not accept this payment?

11      A.  Because of the restrictive language in the letter.

12   I've always been fascinated with this phrase "paid in

13   full" in quotes, not really sure what the quotation marks

14   indicate.  Also if you look on the memo, which was of

15   particular concern, "to cure HOA deficiency."  Is that to

16   cure the HOA deficiency going like forward, backwards,

17   vis-a-vis the bank, the homeowner, everyone, all of the

18   deficiency?  What if there's fines?  So there was some

19   language in these documents that we felt cashing the check

20   would jeopardize the association's rights.  You have to

21   remember at this time there was an advisory opinion that

22   was out from the commission that indicated the super

23   priority lien amount included fees and costs.  So as I

24   testified earlier, we just -- we had discussions with

25   Miles, Bauer, why don't you just pay us what you think you
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1   owe, we'll cash the check and let a court decide rather

2   than playing judge and jury.

3      Q.  Was the Miles -- besides -- strike that.

4          Did Alessi notify the HOA that the bank attempted

5   to tender money to the HOA, specifically $1,400 and change

6   to the HOA prior to the HOA foreclosure?

7      A.  It could be on the status report.  I don't know.

8   I don't know if there were discussions between the legal

9   assistant who handled the file and the manager.  You know,

10   we represented a lot of associations.  We had -- Nevada

11   attorneys did attend board meetings to discuss sales at

12   times.  I don't know if that occurred with this

13   association.  That wouldn't be something that would

14   necessarily make it to the status report if an attorney

15   went to the meeting to discuss this and the foreclosure.

16   So I'd have no way of knowing if that happened.

17      Q.  Okay.  Would Alessi need to consult the HOA

18   regarding accepting or rejecting the check you just looked

19   at on page 231?

20      A.  I mean, I would defer to a court to answer that

21   question.  We were hired to -- yeah, I would just defer to

22   a court to answer that.

23      Q.  Okay.  Given that the bank tendered more than nine

24   months of assessments to pay off the super priority lien

25   amount, was the foreclosure sale for this property a
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1   sub-priority sale?

2      A.  I would, again, defer to the courts to answer that

3   question.

4      Q.  How much money do you think that the bank should

5   have paid to preserve its interest in the property?

6      A.  I would defer to the courts again.  I think my

7   proposition is that the bank, you know, should have just

8   paid what they thought was owed under the statute.  We

9   would have cashed the partial payment or full payment

10   without the restrictive language.  You know, when you ask

11   what the HOA -- if we would have -- well, I'll stop there.

12      Q.  If Rock would have just sent this check without

13   his letter, what would Alessi have done?

14      A.  Well, if it had the -- I don't know.  I would be

15   speculating.  I mean, there would still be a problem

16   probably with that memo that we discussed.  But if you're

17   asking if they would have sent a check without any notes

18   in the memo, without any restrictive language whatsoever,

19   I would be speculating to answer what we would have done.

20   I can tell you, though, that our policy was to accept

21   partial payments absent the restrictive language from a

22   homeowner or a bank.

23      Q.  Is there any reason why Alessi didn't inform

24   Miles, Bauer that it was rejecting the check?

25      A.  Miles, Bauer knew that -- we engaged in this dance
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1   with Miles, Bauer for, you know, several years as well as

2   other assessment collection companies.

3      Q.  Why didn't Alessi inform Miles, Bauer of the new

4   sale date?

5      A.  Well, I mean, I don't know that we didn't.  The

6   new sale date would have been announced at the time and

7   place of the sale.  It is also on the trustee sale

8   calendar.  Miles, Bauer could have accessed that like

9   anybody else in the general public.

10      Q.  All right.  Let's turn to Exhibit D.  These are

11   miscellaneous documents that were produced by the bank in

12   this litigation, US Bank 686 through 689.  And I'll

13   represent to you that these documents are not related to

14   this property in particular.

15      A.  Okay.  Yeah, I have seen these documents before

16   from Ryan Kerbow.  Ryan Kerbow, who is a friend of mine as

17   well, I think he started right around 2010 with Alessi &

18   Koenig.  I certainly never saw this letter if it went out,

19   when it went out, but these do not reflect the position of

20   Alessi Koenig as a firm, and I would defer to Ryan as to

21   what he meant by the letter.

22      Q.  Okay.

23      A.  I know that he does reference the Korbel Family

24   Trust case, and I think that's an accurate reference to

25   that case.
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1      Q.  So this letter --

2      A.  I'm looking at 686.

3      Q.  Okay.  So this letter on 686, would this -- this

4   would have been in response to the reply letter we looked

5   at in the former packet?

6      A.  Well, as you said, this letter does not pertain to

7   this file, so I don't know what it was in response to, if

8   it was in response to anything.  I've seen this letter

9   before with this date on it several times at several

10   depositions.

11      Q.  Okay.

12      A.  So it got circulated around somehow, somewhere,

13   but I have no idea what it relates to.

14      Q.  All right.  688.

15      A.  Yes.

16      Q.  Have you seen this letter before?

17      A.  Yes.

18      Q.  And this refers to that advisory opinion that you

19   were talking about earlier?

20      A.  Yes, exactly.

21      Q.  And is this the position of Alessi as of 2012?

22      A.  Alessi didn't have a position.  We were aware of

23   the varying opinions out in the industry.  We are not a

24   judicial body, as you know, so we didn't take a position

25   as to how it would all shake out.
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1      Q.  Would Alessi as agent for the HOA need to abide by

2   the HOA's CC&Rs?

3      A.  I would defer to a court to answer that question.

4   I know that there are some portions of the CC&Rs that

5   conflict with the statutes, such as a mortgagee protection

6   clause.  If that's what you're referring to, I would defer

7   to the courts to answer that question.

8      Q.  Well, let's go to it real quickly.  I believe this

9   is the next exhibit marked, Declaration of Covenants,

10   Conditions and Restrictions for Country Garden.  It looks

11   like the next exhibit marked is actually an authorization

12   -- the authorization.  We've already discussed that, so we

13   don't need to talk about that again.

14      A.  Okay.  So Exhibit F is the CC&Rs for the

15   association.

16      Q.  Does Alessi get a copy of these CC&Rs from the

17   HOA?

18      A.  Yes.  I don't know that I could testify that we do

19   in every circumstance, but I have certainly seen CC&Rs on

20   many occasions for HOAs.  Again, like the retainer, we

21   don't store a copy of the CC&Rs in every single file

22   within every single association, so it wouldn't

23   necessarily be in our document production.

24      Q.  And just to save some time, I don't want to go

25   through each provision, but I'm assuming that Alessi
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1   reviewed the CC&Rs and follows the CC&Rs?

2      A.  To the -- I mean, the only relevant provision I

3   know with regard to that is, as I said, the mortgagee

4   protection clause.  I know that our Nevada attorneys felt

5   that that clause conflicted with NRS 116 and was,

6   therefore, not a valid provision enforceable.  But, again,

7   we would defer to the courts as to whether or not it is

8   enforceable.  It's not Alessi's job to determine the legal

9   import of the provisions.  They speak for themselves.

10      Q.  For kicks go to 188.

11      A.  Okay.

12      Q.  Have you ever seen an HOA's CC&Rs include an

13   actual super priority provision?

14      A.  I don't know.  I've seen so many of them I don't

15   know that I -- I don't know.  I think I may have.  I'm not

16   a hundred percent sure.

17      Q.  Obviously some of these provisions are hard to

18   interpret.  I'm not going to ask you to interpret them

19   right now.  But assuming that Section 4.12 stated that the

20   super priority amount was six months immediately preceding

21   institution of an action to enforce the lien, was the

22   super priority amount in 2012 prior to the sale six months

23   or nine months?

24      A.  Nine months.  I mean, the statute said nine

25   months.  I don't know what the super priority amount would
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1   be.  Well, we didn't know at that time if it was nine

2   months plus fees and costs or not fees and costs.  We just

3   -- there was no way we could have known that.  We knew the

4   different opinions.  There was an NRED opinion, the

5   commission's opinion, there was the Korbel case.

6      Q.  Are you familiar with the Icahn Holdings case?

7      A.  Yes.

8      Q.  If the Icahn Holdings case came out before the

9   Miles, Bauer letters, would that have change Alessi's

10   approach to whether it was accepting or rejecting the

11   super priority lien?

12      A.  I'm not going to speculate.  I mean, that's a big

13   if, and I don't feel comfortable speculating.  I mean, I

14   would have to speculate to answer that.

15      Q.  Prior to Alessi's collection for this property,

16   did Alessi have a relationship with the trust?

17      A.  No.

18      Q.  Prior to Alessi's collection for this property,

19   did Alessi have a relationship with Eddie Haddad?

20      A.  No.

21      Q.  How many properties has Eddie Haddad purchased at

22   Alessi trustee sales?

23      A.  I don't know.  Eddie Haddad and SFR were the two

24   big dogs in the room.  They had to -- if we did 750 sales,

25   they had to have -- I don't want to guess, but I would

AA001091



  David Alessi  ~  January 19, 2018
30(b)(6) Representative of Alessi & Koenig, LLC

www.aacrlv.com
All-American Court Reporters (702) 240-4393

Page 47

1   imagine it was over a hundred.  I would imagine Haddad

2   purchased over a hundred, but I don't know.

3      Q.  Is it Eddie Haddad that actually bid on this

4   property or does he send one of his associates?

5      A.  No, Eddie bid on the properties.  I didn't attend

6   the auctions, but I would see him on auction day always.

7   Yeah, so Eddie bid on the properties.

8      Q.  And the Alessi auctions happened in your office?

9      A.  Yes, in the conference room upstairs at 204, Unit

10   204 at 9500 West Flamingo.

11      Q.  That's the property where Naqvi is?

12      A.  Yeah.  I just had an interesting meeting with

13   Naqvi yesterday.

14      Q.  Did Alessi have any type of agreements with Eddie

15   Haddad?

16      A.  No.

17      Q.  Did Alessi send Mr. Haddad a list of properties

18   that were going to be sold?

19      A.  Well, the list -- not that I know of.  Certainly

20   Alessi would not have had a problem providing a list,

21   which would have been the list the public could have

22   gotten off of the website.  If an old-timer or somebody

23   that wasn't familiar with downloading the link from a

24   website wanted us to print the list out and hand it to

25   them, we certainly would have.  We treated all investors
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1   the same, though.

2      Q.  Does HOA Lawyers Group have any relationship with

3   Eddie Haddad?

4      A.  No, and I have no ownership interest in HOA

5   Lawyers Group.

6      Q.  Okay.  This may be a legal question.  Would you

7   consider Eddie Haddad a bona fide purchaser?

8      A.  I would defer to the court to answer that

9   question.

10      Q.  And I may have asked this earlier.  Does HOA

11   Lawyers still collect for this HOA?

12      A.  I don't know.

13              MR. LACHMAN:  Mr. Alessi, I appreciate your

14   time.

15              THE WITNESS:  Awesome.

16              MS. ORLANDI:  Now, should I put myself on the

17   record, please?  Thank you.

18              THE WITNESS:  Do you need to ask me anything or

19   are we good?

20              MS. ORLANDI:  I have no questions for you at

21   this time.

22              MR. LACHMAN:  And for the record, will you

23   state your appearance?

24              MS. ORLANDI:  I did for the first deposition,

25   but I was making phone calls when you began.  Gianna
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1   Orlandi, Pengilly Law Firm.  I represent the HOA in this

2   matter.

3              MR. LACHMAN:  Thank you.

4              THE WITNESS:  You're welcome.

5              (Thereupon, the taking of the deposition was

6               concluded at 3:33 p.m.)

7                          *  *  *  *  *

8

9
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1                     CERTIFICATE OF REPORTER

2

3   STATE OF NEVADA  )
                   )  ss:

4   COUNTY OF CLARK  )

5

6              I, Terri M. Hughes, CCR No. 619, do hereby
  certify:  That I reported the deposition of DAVID ALESSI,

7   30(b)(6) Representative of Alessi & Koenig, LLC,
  commencing on Friday, January 19, 2018, at 2:27 p.m.

8              That prior to being deposed, the witness was
  duly sworn by me to testify to the truth, the whole truth

9   and nothing but the truth.  That I thereafter transcribed
  my said shorthand notes into typewritten form, and that

10   the typewritten transcript of said deposition is a
  complete, true and accurate transcription of my said

11   shorthand notes.  That prior to the conclusion of the
  proceedings, pursuant to NRCP 30(e) the reading and

12   signing of the transcript was not requested by the witness
  or a party.

13              I further certify that I am not a relative or
  employee of counsel of any of the parties, nor a relative

14   or employee of the parties involved in said action, nor a
  person financially interested in said action.

15              IN WITNESS WHEREOF, I have set my hand in my
  office in the County of Clark, State of Nevada, this 6th

16   day of February, 2018.

17

18

19

20

21

22                                  _____________________________
                                 Terri M. Hughes, CCR No. 619

23

24

25
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1                 EIGHTH JUDICIAL DISTRICT COURT

2                      CLARK COUNTY, NEVADA

3                      *    *    *    *    *

4   5316 CLOVER BLOSSOM CT TRUST, )
                                )

5                  Plaintiff,     )
                                )

6        vs.                      ) Case No.: A-14-704412-C
                                ) Dept. No.: XXIV

7   U.S. BANK, NATIONAL           )
  ASSOCIATION, SUCCESSOR        )

8   TRUSTEE TO BANK OF AMERICA,   )
  N.A., SUCCESSOR BY MERGER TO  )

9   LASALLE BANK, N.A., AS        )
  TRUSTEE TO THE HOLDERS OF THE )

10   ZUNI MORTGAGE LOAN TRUST      )
  2006-OA1, MORTGAGE LOAN       )

11   PASS-THROUGH CERTIFICATES     )
  SERIES 2006-OA1; and CLEAR    )

12   RECON CORPS,                  )
                                )

13                                 )
                 Defendants.    )

14   ______________________________)

15

16

17                   DEPOSITION OF GERALD MARKS                          

18 30(b)(6) REPRESENTATIVE OF COUNTRY GARDEN OWNERS ASSOCIATION

19               Taken on Friday, January 19, 2018

20                         At 1:14 p.m.

21              Taken at 1635 Village Center Circle

22                            Suite 200

23                        Las Vegas, Nevada

24

25   Reported By:  Terri M. Hughes, CCR No. 619
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1   DEPOSITION OF GERALD MARKS, 30(b)(6) REPRESENTATIVE OF

2   COUNTRY GARDEN OWNERS ASSOCIATION, taken at Akerman, LLP,

3   1635 Village Center Circle, Suite 200, Las Vegas, Nevada,

4   on Friday, January 19, 2018, at 1:14 p.m., before Terri M.

5   Hughes, Certified Court Reporter, in and for the State of

6   Nevada.

7   APPEARANCES:

8   For the Defendants, U.S. Bank, N.A., Successor Trustee to
  Bank of America, N.A., successor by merger to LaSalle

9   Bank, N.A., as Trustee to the Holders of the Zuni Mortgage
  Loan Trust 2006-OA1, Mortgage Loan Pass-Through

10   Certificates, Series 2006-OA1:

11             SCOTT R. LACHMAN, ESQ.
            Akerman LLP

12             1635 Village Center Circle
            Suite 200

13             Las Vegas, Nevada 89134
            (702) 634-5000

14
  For Country Garden Owners Association:

15
            GIANNA M. ORLANDI, ESQ.

16             Pengilly Law Firm
            1995 Village Center Circle

17             Suite 190
            Las Vegas, Nevada 89134

18             (702) 889-6665

19

20

21

22

23

24

25
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1                            I N D E X

2   Witness:  GERALD MARKS

3                        Examination    Further Examination
  By Mr. Lachman            4                 --

4

5

6

7                         E X H I B I T S

8                                                        Page

9   A - Subpoena for Deposition........................    6
  B - CGOA000001-CGOA000130..........................   13

10   C - Title Report...................................   31
  D - Miles, Bergstrom & Winters, LLP Correspondence.   35

11   E - Recorded Documents.............................   43

12

13

14

15

16

17

18

19

20

21

22

23

24

25

AA001109



  Gerald Marks  ~   January 19, 2018
30(b)(6) Representative of Country Garden Owners Association

www.aacrlv.com
All-American Court Reporters (702) 240-4393

Page 4

1   (In an off-the-record discussion held prior to the

2   commencement of the deposition proceedings, counsel

3   agreed to waive the court reporter requirements under

4   Rule 30(b)(4) of the Nevada Rules of Civil Procedure.)

5   Whereupon --

6                         GERALD MARKS,

7   being first duly sworn to tell the truth, the whole truth,

8   and nothing but the truth, was examined and testified as

9   follows:

10                           EXAMINATION

11   BY MR. LACHMAN:

12      Q.  Good afternoon.  My name is Scott Lachman.  I

13   represent U.S. Bank in this action.  This is 5316 Clover

14   Blossom Court Trust v. U.S. Bank, Case No. A-14-704412-C.

15   The witness has been sworn in.

16          For the record can you spell your name?

17      A.  Gerald, G-E-R-A-L-D, Marks, M-A-R-K-S.

18              MR. LACHMAN:  And can others in the room please

19   state their appearances?

20              MS. ORLANDI:  Gianna Orlandi, Bar Number 5087.

21   Pengilly Law Firm.  I am representing the HOA in this

22   matter.

23              MR. LACHMAN:  And just for the record, prior to

24   this deposition I called the Law Offices of Michael Bohn,

25   and they said that they will not be attending this
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1   deposition.

2   BY MR. LACHMAN:

3      Q.  Is it all right if I call you Jerry?

4      A.  Yes, that's what I would prefer.  Thank you.

5      Q.  All right.  Jerry, how many times have you been a

6   witness in HOA foreclosure litigation?

7      A.  Ten times already at least.

8      Q.  Seeing that you've been a witness to approximately

9   ten depositions in HOA foreclosure litigations, would you

10   mind if I waive the opening questions?

11      A.  Yes.

12      Q.  Okay.

13      A.  Sorry.  I forgot I have to speak up.

14      Q.  Yes.

15      A.  And don't cut you off, that sort of thing.  I'll

16   try.  I'm not very good at that, but I'll try.

17      Q.  If your attorney has any objections, let her make

18   those objections first, and then you can answer as well.

19      A.  Okay.

20      Q.  Is there anything prohibiting you from giving

21   truthful testimony today?

22      A.  No.

23      Q.  Okay.

24              MR. LACHMAN:  We'll mark as Exhibit A the

25   Subpoena for Deposition of Rule 30(b)(6) Witness for

AA001111



  Gerald Marks  ~   January 19, 2018
30(b)(6) Representative of Country Garden Owners Association

www.aacrlv.com
All-American Court Reporters (702) 240-4393

Page 6

1   Country Garden Owners Association.

2              (Exhibit A was marked for identification.)

3   BY MR. LACHMAN:

4      Q.  Jerry, have you seen this document prior to today?

5      A.  Yes.

6      Q.  And have you reviewed the 27 topics listed in

7   Exhibit -- or, yeah, Exhibit A?

8      A.  I've read them.

9      Q.  Okay.  Are you the person most knowledgeable

10   regarding these topics?

11      A.  Yes.

12      Q.  How did you prepare for today's deposition?

13      A.  Experience.

14      Q.  Okay.  Did you review any documents?

15      A.  No, I haven't.  Because of my illness I have been

16   in and out of the office.

17      Q.  Okay.  And did you speak to anyone regarding this

18   deposition?

19      A.  Just Pengilly to make sure where it was and

20   whatever.

21      Q.  Okay.  And I don't want to know about your

22   communications with Pengilly.

23      A.  Yeah.

24      Q.  Does the Board know that you're here?

25      A.  Yes.
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1      Q.  Okay.  And did you speak to the Board about

2   anything regarding this deposition?

3      A.  No.

4      Q.  Okay.  A few definitions before we start.  When I

5   say "HOA," that means the Country Garden Owners

6   Association.  When I say "Alessi," that's means Alessi &

7   Koenig, LLC.  When I say "the trust," that means 5316

8   Clover Blossom Court Trust.  When I say "the property,"

9   that means 5316 Clover Blossom Court, North Las Vegas,

10   89031.

11          Any questions for me before we start?

12      A.  No.

13      Q.  Okay.  Jerry, what do you do for a living?

14      A.  I own an HOA management company and I'm a super

15   CAM.

16      Q.  What is super CAM?

17      A.  Supervising CAM, that means I supervise other

18   community association managers when they go through their

19   provisional period.

20      Q.  Okay.  What's your company called?

21      A.  M, as in Mary, P, as in Paul, MP Association

22   Management.

23      Q.  Okay.  And what's your title?

24      A.  I'm the owner and also the manager.

25      Q.  And what's your address?
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1      A.  6053 South Fort Apache, Suite 110, Las Vegas,

2   89148.

3      Q.  And what is your role as it pertains to this HOA?

4      A.  The manager of the community.

5      Q.  Okay.  And how long have you been the manager for

6   this HOA?

7      A.  Let's see.  It's been what, five years now, I

8   think.  I had them before and then they left when my

9   business partner left, then came back to me.  So it's --

10   right now I think it's about the past five years, if I'm

11   not mistaken.  I may be wrong, but it's around that time.

12      Q.  And adding your prior relationship with the HOA to

13   this five years, approximately how many years have you

14   been --

15      A.  That was probably another couple years.

16      Q.  Okay.

17      A.  Excuse me.

18      Q.  And as manager for the HOA what are your duties?

19      A.  To ensure that NRS 116 is followed, the

20   association's compliance, and that we produce everything,

21   you know, the financials and do everything we're supposed

22   to.

23      Q.  Was your company the manager for the HOA in 2012?

24      A.  Right off the top of my head I honestly don't

25   remember if it was us, me, because there was one of these
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1   cases that it wasn't me, it was the management company

2   before me.  And I think this may have been -- that could

3   have been in David's company, Nevada Association, Debbie

4   Pike.  It could have been that company.  I'm not sure.

5      Q.  What was the -- so you were the manager, some

6   other company came in and was the manager and then you

7   came back?

8      A.  Then we got it back.

9      Q.  Who was the company in between?

10      A.  I believe they were with -- I think it was Nevada

11   Association Services -- no, wait a minute.  Wait a minute.

12   This is the one Dory brought.  That would have been, I

13   believe, if my recollection is right, Diane Wild.  What

14   was her company?  I don't remember the name of her

15   company.

16      Q.  Wild is W-I-L-D-E?

17      A.  No, just I think it's W-I-L-D, Wild.  Diane Wild

18   is the one that had all the issues with the Real Estate

19   Division.

20      Q.  Okay.

21      A.  I forgot -- yeah.  I just don't remember.  I could

22   find out real quick by making a phone call if it would

23   help if you need that decisive answer.

24      Q.  No, that's okay.  Why don't you just call later.

25      A.  You sure?
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1      Q.  Tell your attorney, your attorney can --

2      A.  Okay.  I'll get you.  Yeah, I've had so much going

3   on, to be honest with you.

4      Q.  Don't even worry about it.

5      A.  Yeah.

6      Q.  That's not that big of a deal right now.  Do you

7   maintain audio recordings for board meetings?

8      A.  The Boards do.  My contract doesn't say that I

9   have to do it.  The Boards have to do it.

10      Q.  Okay.  So the Board keeps audio recordings?

11      A.  But I always make sure, because I usually open

12   them on my phone or a recorder.

13      Q.  Okay.  And board meetings are -- there's minutes

14   of everything?

15      A.  Everything.  Oh, yes, and every 90 days.

16      Q.  Okay.  How often does the HOA bill assessments for

17   this --

18      A.  Monthly.  We do monthly.

19      Q.  Is this monthly?

20          And how much are the --

21      A.  Wait a minute.  Let me back up.  Country Garden is

22   the only one, I'm sorry, they're on coupons.  They're the

23   only association out of everybody I do, they're on

24   coupons.

25      Q.  Okay.  And are these coupons monthly, quarterly,

AA001116



  Gerald Marks  ~   January 19, 2018
30(b)(6) Representative of Country Garden Owners Association

www.aacrlv.com
All-American Court Reporters (702) 240-4393

Page 11

1   yearly?

2      A.  They're supposed to be paid monthly.

3      Q.  Okay.

4      A.  They're given to them once a year and, you know,

5   they have to tear out.  And we're now at the point where

6   we send out if somebody's delinquent, because we don't

7   send them regular monthly statements, we send those folks

8   a statement to show they're delinquent.

9      Q.  Okay.  And you've kind of answered my next

10   question, but what happens when an account becomes

11   delinquent?  You send some sort of notice.  Is there

12   anything else that you do?

13      A.  Well, under normal circumstances it would be

14   according to the collection policy.  If they're two months

15   out, we would send them the first letter that's required

16   by NRS 116.  That tells them you've got -- you're

17   delinquent.  That would be a chance for them to give them

18   two months to repay it, and the third one would be a

19   hearing in front of the Board too if it was a hardship.

20   But that's only been in recent years that those three

21   letters were required before it was required.

22      Q.  Okay.  And what role does -- and I'll have some

23   more questions about --

24      A.  Okay.  That's fine.

25      Q.  -- the delinquency in a little bit, but what role
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1   does an HOA have in setting the price of the property at

2   an HOA foreclosure sale?

3      A.  Nothing.

4      Q.  Whose role is it to set the price of a property at

5   an HOA foreclosure sale?

6      A.  I imagine it would be the collection company or

7   trustee company, whatever term you use.

8      Q.  It's my understanding that Alessi was the

9   collection company for this HOA at the time of the

10   foreclosure sale on January 26, 2013.  Who's the current

11   HOA collection company?

12      A.  It would be HOA Lawyers Group now.

13      Q.  Also run by Alessi?

14      A.  Yeah, also run by Alessi.

15      Q.  How big is this community?

16      A.  A hundred homes.

17      Q.  Single-family homes?

18      A.  Single-family homes.

19      Q.  What are the houses going for for sale nowadays?

20      A.  To be honest with you, I don't get into that, but

21   just in my mind I would say it was in the probably 200,000

22   range, but I never get involved in that.

23      Q.  Okay.  What I'm going to do is go through the

24   HOA's file that your attorney produced in this case.

25              MR. LACHMAN:  We'll mark that as Exhibit B.
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1              (Exhibit B was marked for identification.)

2   BY MR. LACHMAN:

3      Q.  All right.  So I'll represent to you that these

4   are documents produced by your attorney with respect to

5   this case.  You'll see the Bates stamp number at the

6   bottom, CGOA with some numbers attached to it.

7      A.  Okay.

8      Q.  When I go through this document, if I refer to a

9   page number, that's the number I'm referring to.

10      A.  Okay.

11      Q.  We're just going to go through these.  I'm not

12   going to go one by one, but we're just going to skim

13   through them and I'll have questions as we go through.

14          The first eight pages here are a bunch of, looks

15   like, envelopes.  Do you have any idea what documents

16   these envelopes go to?

17      A.  Well, they could have been -- they could have been

18   the statements or they could have been violation letters.

19      Q.  Okay.

20      A.  I don't know without, you know, seeing what was

21   inside.

22      Q.  Okay.  Turning to page 9, this is the Account

23   History Report.  It appears as though the monthly

24   assessments was $55 in 2011-2012; is that correct?

25      A.  Yes.
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1      Q.  And what is -- and the late fee at this time was

2   $5.50?

3      A.  Right.

4      Q.  How does the late fee accrue?

5      A.  Every month, if I'm understanding you, it's

6   according to their documents is how much we're allowed to

7   charge for late fees, and this would be a percentage and

8   that's how it comes up.  So the 5.50 -- every time there's

9   a balance, if there's a balance owed, there's a late fee

10   going to be put on the account.  That's accounting

11   principles.

12      Q.  Okay.  And is this report prepared by you?

13      A.  This report would come from us.

14      Q.  Okay.  When you say "us" --

15      A.  My company.

16      Q.  Okay.  And what is the pre-lien charge of $45?

17      A.  Okay.  The pre-lien is -- again, now it's current.

18   When you do the first letters, you give them 14 days to

19   respond.  If they don't respond, then what we do is a

20   courtesy.  It's called a pre-lien, a letter of intent,

21   basically if you want to use terminology.  And what that

22   does, it just gives them extra time, tells them how much

23   they owe, gives them an opportunity in that letter that

24   they have to contact the Board if they choose to do a

25   payment plan.  If not, it will go to lien if they don't
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1   pay it.

2      Q.  Okay.

3      A.  So that charge is paid by the homeowner.  It's

4   charged to the homeowner, but the association pays it to

5   me upfront, then they get reimbursed when the homeowner

6   pays.

7      Q.  Okay.  So looking at this report, on July 31st,

8   2011 there's a beginning balance for $170?

9      A.  Right.

10      Q.  That would amount to three months of assessments;

11   is that correct?

12      A.  Well, that I don't know.  Like I say, that would

13   mean it came from another company.  So I'd have to go to

14   their records and figure out what was on their accounts.

15      Q.  Okay.  That makes sense.

16      A.  Yes.

17      Q.  So based on this report, your company, the

18   management company, took over HOAs --

19      A.  August 1st.

20      Q.  -- sometime in 2011?

21      A.  Yeah, exactly.  Because it looks like our first

22   billing was August 2011, $55.

23      Q.  Does the HOA charge an amount for nuisance

24   abatement charges?

25      A.  No.
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1      Q.  Okay.  And when are assessments due?

2      A.  Most of them -- I'd have to look at their docs.

3   Due on the 1st.  They have until the 15th until they're

4   considered late.  But some docs, and, again, we'd have to

5   look at their CC&Rs, give them a full 30 days until

6   they're late.

7      Q.  How many employees does your management company

8   have?

9      A.  I have four.

10      Q.  Okay.

11      A.  I had more back then.

12      Q.  So who actually prepares this document?

13      A.  Any one of us can do it.  Like if Alessi requests

14   a document, I can print it.  Anybody can print it in my

15   office.

16      Q.  Okay.  And what steps are taken to verify that the

17   document is accurate?

18      A.  Comes right off our computer.

19      Q.  Okay.  Let's look at page 11.  Is this -- you were

20   referring to a letter earlier that was sent to homeowners

21   when they're --

22      A.  This is a pre-lien letter.

23      Q.  This is what's called a pre-lien letter?

24      A.  Pre-lien letter, yes, this one on page 11.

25      Q.  So this is a letter that's sent to homeowners when
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1   they are more than nine months --

2      A.  No, when they're more than two months out.  Again,

3   with the new law it's changed.  The new law we have to

4   send out the three letters.

5      Q.  All right.  Let's go back to 2011.

6      A.  Okay.  So we didn't have the three letters.  So if

7   they were two months out, we would send them a -- this

8   thing, a pre-lien.  And this states at this point they

9   owed 435.50.  And then it says here, you know, if you

10   don't pay it by November 15th, and this says all balances

11   must be paid in full unless you, you know, make

12   arrangements, and then it says it will be -- a lien will

13   be put on if after this date, November 15, if they don't

14   do anything about it.

15      Q.  Okay.  So this is just a standard letter?

16      A.  Yeah, pretty much.  Pretty much.

17      Q.  Okay.  I don't believe I saw a collection policy

18   in this packet.

19      A.  I don't know if there was one.

20              MS. ORLANDI:  There was not.

21   BY MR. LACHMAN:

22      Q.  Is that something that you can provide to your

23   attorney?

24      A.  Yes.

25              MS. ORLANDI:  Two things now.
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1              MR. LACHMAN:  Yeah.  I had asked him if he

2   could produce his collection policy.

3              THE WITNESS:  No problem.

4              MS. ORLANDI:  Sure.

5   BY MR. LACHMAN:

6      Q.  All right.  The next letter, we're looking at page

7   14, is something from Noble Title.  Do you know what this

8   is?

9      A.  Hold on.  Oh, that's -- that would be where they

10   sent for a demand.  They send us a demand.  I don't know

11   if you have a copy.  Yeah, the demand is on page 16.

12      Q.  All right.  So something is happening with the

13   title and then you got to fill something out?

14      A.  We have to fill out this when they're going to

15   sell the property or do anything with the property.  This

16   comes from the title company to us.

17      Q.  Okay.  And is this your signature at the bottom of

18   page 16?

19      A.  Actually, to be honest with you, that probably was

20   my business partner, because that's not my signature.

21      Q.  Okay.

22      A.  Sorry.

23      Q.  Hey, that's fine.  But this was something --

24      A.  But we do this all the time.

25      Q.  This is something that a title company sends
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1   something to the HOA and you just fill this out?

2      A.  Right.  That's all we do is we take it off the

3   account history, and then if there's a transfer fee, a

4   demand fee, they want to know who the insurance is, and we

5   need to enter who the insurance is.  Yeah, so that's what

6   this is.

7      Q.  Okay.  Looking on page 18, who's L a W

8   Collections?

9      A.  I have no idea.

10      Q.  So do you have any idea what this document is?

11      A.  No, because that was the name of her company,

12   Castle Management, Diane Wild.

13      Q.  Okay.

14      A.  So that's the company before me.

15      Q.  I just saved you a phone call.

16      A.  Castle Management.

17      Q.  Still in business?

18      A.  No.  She got -- let's just say there were issues.

19              MS. ORLANDI:  I think the State of Nevada

20   needed to step in.

21   BY MR. LACHMAN:

22      Q.  Do you have any licensures or certifications?

23      A.  Oh, yeah.  I have to have a license.

24      Q.  Through the State of Nevada?

25      A.  Oh, yes.  My license number is 0086.  I'm one of
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1   the originals.

2      Q.  Pretty impressive.  All right.

3      A.  Hopefully it's going to end this year.  I'm

4   retiring.

5      Q.  Congratulations.

6              MS. ORLANDI:  Congratulations.

7              THE WITNESS:  Well, after a quadruple bypass, I

8   think it's time.

9   BY MR. LACHMAN:

10      Q.  Well, you look great, Jerry.

11      A.  Thank you.

12      Q.  All right.  Going to page 19, pardon me if I'm

13   wrong, this would have been --

14      A.  That's their statement.

15      Q.  Okay.  So this was a statement prior to your

16   involvement in the property?

17      A.  Yes.

18      Q.  Okay.  Page 20, this appears to be Clark County

19   Real Property records?

20      A.  Right.

21      Q.  Printed on January 6th, 2011; correct?

22      A.  Right.

23      Q.  Okay.  Would this have been something that your

24   management company printed out or the prior management

25   company?
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1      A.  No, that would have been them too.

2      Q.  Okay.  Is there a reason why management companies

3   print out the real property records?

4      A.  Well, we want to -- in case there's a mess and we

5   want to check the dates of when they actually bought it.

6   Say, for instance, they buy it and then there's a time

7   period, so we know when to start the assessments.  You

8   know, like say you bought in the middle of the month, we

9   got to make sure what date it is.  So we go online and

10   we'll look at it too and make sure everything is correct.

11      Q.  Do you ever look at the taxable value of the

12   property?

13      A.  No.

14      Q.  What about do you ever look at the assessor's

15   website?

16      A.  Well, that's where we go for this, the assessor's

17   website, but we have to pull up -- we could do it by name

18   or address.

19      Q.  Oh, okay.  Do you ever -- when you're on the

20   assessor or recorder's website, do you ever pull up

21   records for deeds of trust or assignments?

22      A.  No.  No, I can't get into that.

23      Q.  Okay.

24      A.  I don't have passcodes for that.

25      Q.  Just to make this go smooth, we're not going to go
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1   into HOA violations regarding landscaping.  We're going to

2   keep this pretty quick, okay, the quickest I can.

3      A.  No, you're fine.  You're fine.  Believe me.

4      Q.  All right.  Let's turn to page 47.  This appears

5   to be some sort of fax to --

6      A.  That is not from my fax sheets I could tell you.

7      Q.  Okay.  So this was most likely --

8      A.  Yes, this is not from my transmittal sheet.

9      Q.  And this is dated 2004?

10      A.  Yeah.

11      Q.  This was not --

12      A.  This could -- no, no.

13      Q.  Okay.  So Alessi may have been involved.  Who

14   knows when this handwriting was on there too, so...  Okay.

15   Let's move on then.  Page -- well, let me back up to

16   Alessi.  What's your relationship with David Alessi?

17      A.  I've known him like for a lot of years.

18      Q.  And you guys -- did you guys used to work

19   together?

20      A.  Yeah.  Well, I met him when I worked for a company

21   in Los Angeles in Malibu, California.  That's when I first

22   met him.

23      Q.  What year was this?

24      A.  Oh, God.  Don't make me go back that far.  Oh, it

25   would have to be -- holy crap.  I opened my company in
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1   2005.  I worked for him before.  This would be in the

2   '90s, late '90s.

3      Q.  Okay.  Did you in your role as manager for this

4   HOA, did you ever inform Alessi -- well, let's strike

5   that.

6          Looking at page 48, this is a title report from

7   2004.  Do you know who New Vision Management is?

8      A.  Yes.  New Vision was the company that I worked for

9   after I went to Bench -- when I left Benchmark, I moved to

10   California six months, sorry for the story, to be with my

11   family.  And I lasted there about six months.  I said, I

12   can't take it.  No, I can't take the driving, the traffic

13   and all this stuff.  I moved back.  I went to work for New

14   Vision Management.

15      Q.  Okay.

16      A.  As a community association manager.  So that's

17   where New Vision came in.

18      Q.  Okay.  Let's turn to page 75.  This is the first

19   page of the Declaration of Covenants, Conditions and

20   Restrictions for Country Garden.  It doesn't say HOA, but

21   for Country Garden.  Does your management company abide

22   by the HOAs?

23      A.  Oh, definitely.

24      Q.  Okay.

25      A.  We follow everything.
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1      Q.  Is a copy of the CC&Rs included in everybody's --

2      A.  It's required by law when we do a seller's

3   package.

4      Q.  All right.  Let's turn to Section 4.9.  I'll get

5   the page for you there.  Page 99.

6      A.  Oh, excuse me.  I'm sorry.

7      Q.  And this talks about the effect of nonpayment of

8   assessments, and it gives a sample Notice of Delinquent

9   Assessments form.  Is this the form that the HOA uses for

10   delinquent assessments?

11      A.  Well, what do you mean, form?  We do is our --

12   like I say, we do our pre-lien, and then that's to let

13   them know, and then once they don't do anything, then

14   everything is given to the trustee company.  We're out of

15   the picture.

16      Q.  Okay.  So the Notice of Delinquent Assessment

17   doesn't get sent by the HOA?

18      A.  Yeah.

19      Q.  Okay.  So the HOA can use whatever form they want?

20      A.  Yeah.  We don't have to do a pre-lien by law, but

21   we do it as a courtesy to try to get them to pay.

22      Q.  It states here on page 100 at the bottom, "Such

23   notice shall be signed by an officer or director of the

24   association, its manager or attorney."  Do you know if the

25   Notice of Lien in this case was signed by one of those
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1   people?

2      A.  I have no idea.

3      Q.  Maybe we'll take a look at that later.

4      A.  Okay.

5      Q.  Let's turn to page 101.  Section 4.9(d).  At the

6   time of sale what was the HOA's understanding of this

7   section?

8      A.  As I say, once we send it over to lien, we were

9   out of the picture.

10      Q.  Okay.  Section 4.10, Notice to Lien Holders.  It

11   states that "A copy of the notice of default and election

12   to sell as well as the notice of sale shall be mailed

13   certified or registered mail, return receipt requested, to

14   persons who have recorded requests for notice per NRS

15   107."  Just making sure I understand this right.  The

16   association doesn't actually do this?

17      A.  No.

18      Q.  It's the trustee?

19      A.  The trustee company.

20      Q.  Okay.  Turning to Section 4.11 on page 102 --

21              MS. ORLANDI:  I'm sorry, 102?

22              MR. LACHMAN:  102.

23   BY MR. LACHMAN:

24      Q.  And your answer may be the same for a lot of these

25   questions.  What was the association's understanding of
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1   4.11 at the time of the sale?

2              MS. ORLANDI:  I'm going to object as to legal

3   conclusion.  And, Jerry, the floor is yours now.

4              THE WITNESS:  Okay.  Again, once it went to

5   Alessi, we were out of it.

6   BY MR. LACHMAN:

7      Q.  Okay.  In Section 4.12 also on page 102 it talks

8   about super priority.  This was actually one of the first

9   CC&Rs that actually specifically states super priority.

10   And it states that -- at least it's my understanding that

11   it states that the super priority is six months

12   immediately preceding institution of an action to enforce

13   the lien.  What is -- what was the HOA's understanding of

14   super priority in 2011 and 2012?

15      A.  Oh, I don't think I can speak for them on what

16   their thoughts were on this.

17      Q.  Let's turn to page 130.  It appears as though

18   these CC&Rs were from the year 2000.  Any reason that you

19   know why these weren't -- that this copy is not signed?

20      A.  No, I don't know.  You know, from the first time

21   when we got them, we could have had an original copy.  I

22   don't have signed copies.  I tried to get the recorded

23   copies, you know.

24      Q.  Has the association updated its CC&Rs since 2000?

25      A.  I'm not sure to be honest with you.
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1      Q.  Are the CC&Rs something that's provided to Alessi

2   as part of Alessi's collection services?

3      A.  Oh, when they ask for it, we request it, yes.

4      Q.  Okay.  And do they often -- did Alessi often

5   request it?

6      A.  If they did, they could have gone through the

7   bookkeeping department.  They could have gone to anybody

8   in my office and asked for them.

9      Q.  But you have no way of knowing --

10      A.  I have no way of knowing.

11      Q.  -- six, seven years later?

12      A.  I'm sharp but not that sharp.

13      Q.  Okay.  And the HOA would expect Alessi would abide

14   by the HOA CC&Rs?

15      A.  Correct.

16      Q.  Did the HOA instruct Alessi to conduct a

17   non-foreclosure sale?

18      A.  Not that I know of.

19      Q.  Okay.  We don't have the policy in front of us,

20   but do you know if the policy requires that Alessi go to

21   the HOA for permission to conduct a foreclosure sale?

22      A.  That I don't know.

23      Q.  Okay.  How do you describe the relationship

24   between the HOA and Alessi?

25      A.  There was no issues that I knew of.
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1      Q.  What was the relationship?

2      A.  Most of it would be me, our company, dealing with

3   Alessi.

4      Q.  Okay.

5      A.  As far as paperwork, as far as action, and then,

6   you know, advising the Board what we're doing.

7      Q.  And what services did Alessi provide the HOA?

8      A.  Well, they would take -- once it got to the lien,

9   they would take it from that point on.

10      Q.  Okay.  Can a homeowner contact the HOA while the

11   file is in collections to make a payment directly?

12      A.  No, once it's in collections.

13      Q.  Could a secured party such as a beneficiary of a

14   senior deed of trust contact the HOA and ask how much is

15   due on an account?

16      A.  No.

17      Q.  Any reason?

18      A.  They would have to go to Alessi.

19      Q.  Okay.

20      A.  All communication would be through Alessi.

21      Q.  Is Alessi directed to respond to beneficiaries of

22   senior deeds of trust with respect to how much the monthly

23   assessment is?

24      A.  I have no idea what they're allowed, not allowed

25   to do.
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1      Q.  When does the HOA decide to recommend foreclosure,

2   if any?

3      A.  Well, if it's going on for a long period of time,

4   we look at the delinquency and try to find out why, did

5   they do a payment plan, did they not do a payment plan,

6   it's time.

7      Q.  Okay.  Does the Board need to authorize the sale?

8      A.  The Board -- that's been a tough question going on

9   in this whole thing.  We -- oh, God, I don't know.  I

10   don't know how to answer that.  Because it's, like I say,

11   it's been going on forever, and the Board, I usually say,

12   Well, here's what's happening.  They tell me, Go ahead and

13   put it to lien.  Once it goes to lien, they leave it

14   alone, pretty much leave it alone.

15      Q.  Okay.  Your communications with the Board, are

16   they verbal at a meeting, are they in minutes?

17      A.  No, they're verbal, they're in minutes, they're in

18   executive sessions sometimes.

19      Q.  Okay.  What factors are considered in recommending

20   foreclosure?

21      A.  Well, again, if in fact -- okay.  Possibly a good

22   example is they set up a payment plan and then they

23   default on the payment plan, that would be a good example.

24      Q.  At the time of this foreclosure sale in January

25   2013, what was the HOA's understanding of what would
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1   happen to the bank's deed of trust?

2      A.  Oh, I have no idea.  I don't know that they would

3   know.

4      Q.  Okay.  Let me just phrase it one other way.  If,

5   in fact, the Board recommended foreclosure --

6      A.  Okay.

7      Q.  -- did the Board understand that the bank's deed

8   of trust would be extinguished?

9      A.  Again, I can't speak for their knowledge on this

10   subject.

11      Q.  Is there someone on the Board presently or

12   formerly that may have knowledge?

13      A.  This Board has changed.  Right now I'm down to two

14   board members there and I can't find a third.  I'm

15   operating with two and I can't find a third.  Boards are

16   unique.

17      Q.  How much oversight does the HOA have over Alessi

18   in its activities?

19      A.  Well, they have the opportunity to look at the

20   status report when anything is in collection.  That gives

21   them updates of where they are with every account.  And we

22   do go over those when we do executive session.  We'll go

23   over the status report.

24      Q.  And that's a status report prepared by Alessi?

25      A.  From Alessi, correct.
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1      Q.  And that's the one that lists the dates?

2      A.  And what they've done, you know, the reports

3   they've done or the inquiries they've done, progress

4   payments have been made, et cetera.

5      Q.  Okay.  Did the HOA instruct Alessi as to the

6   minimum bid they could offer the property for?

7      A.  No.

8      Q.  Did the HOA instruct Alessi to accept or reject

9   super priority payments from lienholders?

10      A.  No.

11      Q.  Did Alessi inform the HOA regarding how many

12   people showed up to bid on the property at auctions?

13      A.  No.

14      Q.  Did Alessi inform the HOA that there would be --

15   that there was a deed of trust on the property?

16      A.  No.

17      Q.  Did Alessi inform the HOA regarding the market

18   value of the property?

19      A.  No.

20      Q.  Did Alessi provide a title report to the HOA?

21      A.  No.

22              MR. LACHMAN:  Let's mark as Exhibit C the title

23   report.

24              (Exhibit C was marked for identification.)

25   ///
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1   BY MR. LACHMAN:

2      Q.  I'll represent to you that this is a title report

3   produced by Alessi as part of his documents that he

4   provided to my client.  It's Bates stamped US Bank

5   (Johnson) 446 through 450.  Can you tell the date of this

6   document from page 446?

7      A.  March 28th.

8      Q.  Or approximately?

9      A.  2012 it says right here.

10      Q.  Okay.  Let's turn to page 446.  It identifies a

11   deed of trust and an assignment of deed of trust; correct?

12      A.  446 is the front page; right?

13      Q.  447.  Yeah, turn to the next page.

14      A.  Okay.

15      Q.  And I'll repeat that.  It identifies a deed of

16   trust and an assignment of deed of trust; correct?

17      A.  I guess I've never seen the document.  I've never

18   seen this.

19              MS. ORLANDI:  I'm just going to object that the

20   document speaks for itself.  And, Jerry, you can answer as

21   you see fit or not.

22   BY MR. LACHMAN:

23      Q.  All right.  So you've never seen this document

24   before?

25      A.  No.
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1      Q.  Does the HOA or does your management company ever

2   ask Alessi for these title reports?

3      A.  No.

4      Q.  Okay.  And was the HOA aware of the deed of trust

5   and the assignment of deed of trust prior to the

6   foreclosure sale?

7      A.  I don't -- I don't know.

8      Q.  Okay.  Is there anything that prevented the HOA

9   from reviewing the title report prior to the sale?

10      A.  No.  There's nothing -- I mean, again, once it

11   went to Alessi, they handled it.  That's what they --

12      Q.  How does the HOA pay Alessi for its services?

13      A.  There's no charge.

14      Q.  All right.  So how does Alessi --

15      A.  All the charges are applied to the homeowner,

16   whomever.

17      Q.  Okay.  What happens in a situation where the

18   property is not foreclosed?

19      A.  I believe it reverts to the association, but it

20   stays in limbo.

21      Q.  Okay.  Does the HOA tell Alessi who to send

22   collection notices to?

23      A.  I do by watching my delinquency list every month.

24   So we're back to the beginning again.

25      Q.  Does the HOA tell Alessi to send the collection
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1   notices to first deed of trust holders?

2      A.  No.  We don't get into that.

3      Q.  Okay.  So Alessi decides who to send --

4      A.  Alessi does all that, correct.  I only do, again,

5   the very beginning parts of it.

6      Q.  Okay.  In 2012-2013 did the HOA have an

7   understanding as to whether a lienholder could take any

8   actions to protect its interest in the property before an

9   HOA foreclosure sale?

10      A.  I don't know.

11      Q.  What actions could a lienholder take to protect

12   its interest in the property?

13      A.  Pay the assessments or make contact.

14      Q.  Okay.  We'll go into that in a little bit.  In

15   2012-2013 did the HOA have a policy concerning acceptance

16   of super priority lien payoffs prior to HOA foreclosure

17   sales?

18      A.  No, I don't think so.

19      Q.  Did the HOA instruct Alessi on how to deal with

20   requests to pay off liens by lienholders?

21      A.  No.

22      Q.  In the HOA files were there any requests to pay

23   super priority liens?

24      A.  No.

25      Q.  Okay.  Did the HOA instruct Alessi not to provide
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1   payoff information to lienholders?

2      A.  No.

3      Q.  Did any party offer to pay the super priority lien

4   on this property?

5      A.  I have no idea.

6      Q.  Was the HOA notified that the bank attempted to

7   tender money to the HOA prior to the HOA foreclosure?

8      A.  No.

9      Q.  Any reason why Alessi wouldn't tell the HOA?

10      A.  I have no idea.

11      Q.  I guess we'll have to ask Alessi.

12      A.  I guess you're going to have to ask Alessi.

13      Q.  Have you ever heard of a law firm by the name of

14   Miles, Bauer, Bergstrom & Winters?

15      A.  No.

16              MR. LACHMAN:  We'll learn a little about them.

17   Attached as Exhibit D is documents that were produced by

18   the bank, 218 through 233, and at the top it states Miles,

19   Bergstrom & Winters, LLP Affidavit.

20              (Exhibit D was marked for identification.)

21              MS. ORLANDI:  Can we go off the record for a

22   minute.

23              (Discussion off the record.)

24              (A recess was then taken.)

25              MR. LACHMAN:  Let's go back on the record.
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1   BY MR. LACHMAN:

2      Q.  Jerry, you understand you're still under oath?

3      A.  Yes, sir.

4      Q.  Let's take a look at this exhibit, the Miles,

5   Bauer exhibit.  Have you ever seen any of these documents

6   before?

7      A.  No, sir.

8      Q.  Let's go through them.  On page 222, this is a

9   letter from Miles, Bauer, Bergstrom & Winters to the

10   Country Garden Owners Association care of The Alessi &

11   Koenig, LLC.  The property listed on this letter is the

12   property that we're here for today; correct?

13      A.  Yes.

14      Q.  Okay.  Have you ever seen a letter of this sort

15   from Miles, Bauer?

16      A.  Not that I recall.

17      Q.  Okay.  And some of these questions I'm going to

18   know the answer to, but just for a record, let's just go

19   through them.  Did Alessi notify the HOA that the bank

20   attempted to tender money to the HOA prior to the HOA

21   sale?

22      A.  No.

23      Q.  Is this the type of letter that Alessi needs to

24   consult the HOA about?

25      A.  Questionable.
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1      Q.  Okay.  And when you say "questionable," can you

2   just --

3      A.  Well, my thing is, maybe I'm wrong, they entrusted

4   Alessi to handle all this.  That's what they're there for.

5   That's what they need to do.

6      Q.  And this letter was before the HOA foreclosure

7   sale; correct?

8      A.  I believe so.

9      Q.  Okay.  It looks like this is a letter from Miles,

10   Bauer requesting the super priority amount.  Would you

11   agree with that?

12      A.  No, I don't know anything about this.

13      Q.  And if Alessi received this letter, this is

14   something that you would expect Alessi to respond to;

15   correct?

16      A.  Yes, that they would handle it.

17      Q.  Okay.  Let's turn to 225.  I'll represent to you

18   that this was a response from Alessi to the letter we just

19   looked at.  What's the date of this?

20      A.  I don't know.  Where is it?  Oh, my God, I could

21   barely see it.  Tuesday, November 27th, 2012.

22      Q.  Okay.  So that would likely be in response to the

23   letter we just looked at?

24              MR. LACHMAN:  Go off for a second.

25              (Discussion off the record.)
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1              MR. LACHMAN:  All right.  Let's go back on.

2   BY MR. LACHMAN:

3      Q.  This was likely a letter in response to the letter

4   we just looked at?

5      A.  Well, I can't make that assumption.

6      Q.  Okay.  And this -- you've never seen 225 through

7   -- 225 and 226, this was prepared by Alessi; correct?

8      A.  No.

9      Q.  Where would Alessi get the numbers from?

10      A.  They would get the statement.  Page 227 they would

11   get.  That's an account history that would come from us.

12   Not that page, 227.

13      Q.  Okay.

14      A.  They ask us for an account ledger, and we provided

15   an account ledger.

16      Q.  Based on these documents, did Alessi provide the

17   super priority amount to Miles, Bauer?

18      A.  I have no idea.

19              MS. ORLANDI:  Speculation.

20   BY MR. LACHMAN:

21      Q.  Based on 226, approximately how many assessments

22   were the homeowners delinquent on?

23      A.  I don't know.  Where does it say?  Oh, it says

24   assessments through December 15, 1189.

25      Q.  So that's approximately 21 or 22 months of
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1   assessments?

2      A.  Well, there's 55, but it was lower before that.

3   So, yeah, 55.  I'd have to have a calculator.

4      Q.  Oh, here's your buddy.

5              MS. ORLANDI:  And there he goes.

6              MR. LACHMAN:  Just for the record, David

7   Alessi, who just walked by, we're going to have his

8   deposition next.

9   BY MR. LACHMAN:

10      Q.  And page 227, this is an account history report

11   prepared by your company; correct?

12      A.  Well, I think then it could have been New Vision

13   or was it me?  I'm not sure.  But it's a Voyager program,

14   so it would come from one of us.  We had the same program.

15      Q.  Okay.  And based on this, monthly assessments and

16   late fees accounted for $469; correct?

17      A.  That's what they're saying here.

18      Q.  Do you know whose handwriting is on this document?

19      A.  I have no idea.  Somebody from Alessi's office.

20      Q.  I'll represent to you that's probably someone from

21   Miles, Bauer --

22      A.  Okay.  I don't know.

23      Q.  -- who was probably trying to figure out how much

24   to pay Alessi and the HOA.

25      A.  Okay.
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1      Q.  Let's turn to the next page here, page 229.  This

2   is a letter dated December 6th, 2012 to Alessi regarding

3   the property.  Have you ever seen this letter before?

4      A.  Nope, not that I recall.

5      Q.  Okay.  And if you look at 230, it states that "our

6   client has authorized us to make a payment to you in the

7   amount of $1,494.50."  Was the HOA ever aware that the

8   bank was providing payment in the amount of $1,494.50 to

9   the HOA?

10      A.  I couldn't answer that.

11      Q.  If there's nothing in the HOA file, would you then

12   deduce that Alessi never provided this to you?

13      A.  I would say that I've never seen it.  I don't

14   know.

15      Q.  Okay.  Let's turn to 231.  This is a check from

16   Miles, Bauer to Alessi & Koenig dated December 4th, 2012

17   in the amount of $1,494.50.  Would it be safe to assume

18   you've never seen this check before?

19      A.  Correct, never seen it.

20      Q.  Page 233 is pretty illegible, so we're not going

21   to go through that one.

22      A.  Even with my trifocals I couldn't see it.

23      Q.  I can't either.  Do you know if Alessi accepted or

24   rejected the bank's super priority lien payoff?

25      A.  I have no idea.
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1      Q.  Based on -- let's go back to 227 for a second.

2   Looking at the handwriting stuff right here.  Assessments

3   for nine months of $55, $495, that's nine months of

4   assessments.  Then you have collection fees, 950, and then

5   $49.50.  Is that the -- calculating those numbers, that

6   appears to be the amount of the check; correct?

7      A.  What check?

8      Q.  The check on --

9      A.  Oh, you're talking about --

10              MS. ORLANDI:  The bank check.

11   BY MR. LACHMAN:

12      Q.  -- 231.

13      A.  Okay.  Let me look at it.

14      Q.  I should have asked you to bring a calculator to

15   this deposition.

16      A.  I do have it on the phone, pal.  The 1494.50.  So

17   if you add up -- hold on.  Calculator.  So if we clear out

18   this and we're going to add 495 plus 49.50 plus 950 plus,

19   1494.50.

20      Q.  And that's the amount of the check; correct?

21      A.  Yes.

22      Q.  Okay.  So based on that, the HOA was willing to

23   pay -- or the bank was willing to pay the HOA nine months

24   of assessments, almost $50 in late fees and 950 in

25   collection fees?
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1      A.  It appears that.

2      Q.  If the HOA knew that they were going to receive

3   over $500 in assessments, do you know what the HOA would

4   have done with that?

5      A.  I can't speak for them at the time, because I'm

6   not sure who was on the Board.

7      Q.  Okay.  Given that the bank tendered more than nine

8   months of assessments to pay off the super priority lien

9   payoff, was the foreclosure sale of this property a

10   sub-priority sale?

11      A.  I have no idea.

12      Q.  Okay.  How much money do you think the bank should

13   have to pay to preserve its interest in the property?

14      A.  That's not for me to say.

15      Q.  Who would that be to say?

16      A.  I don't know, but it's not me.

17      Q.  Okay.  What amount would the HOA have accepted

18   from the bank to release its super priority lien?

19      A.  I have no idea.

20      Q.  Nine months of assessments?

21      A.  At the time wasn't it six months?  Was it six

22   months at the time or nine months?

23      Q.  It was nine months at the time.

24      A.  Nine months at the time.  Then I imagine it would

25   get the nine months.
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1      Q.  Okay.  So let me just rephrase my question.  If

2   the bank offered the association nine months of

3   assessments, the association then would have --

4      A.  Again, I can't speak for the process in how it

5   went down.

6      Q.  Okay.  Did the HOA instruct Alessi to conduct a

7   foreclosure sale on the HOA's super priority lien?

8      A.  I don't know at the time.

9      Q.  Okay.  Did Alessi specifically tell the HOA that

10   it was conducting a foreclosure on the HOA's super

11   priority lien?

12      A.  I don't know at that time.

13      Q.  Did the HOA know that Alessi postponed the sale?

14      A.  The only way we would know is on the status

15   report.

16      Q.  Okay.

17      A.  So if you have one of his status reports, you

18   might be able to figure it out.

19      Q.  It's in this pile somewhere.  We're not going to

20   get there.  We're going to get you out of here shortly.

21      A.  We're good.

22              MR. LACHMAN:  All right.  Let's mark as Exhibit

23   E some recorded notices.

24              (Exhibit E was marked for identification.)

25   ///
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1   BY MR. LACHMAN:

2      Q.  Have you ever seen the Notice of Delinquent

3   Assessment Lien on page 141?

4      A.  Oh, I've seen these before but not this particular

5   one.

6      Q.  Okay.  Are these normally something that Alessi

7   provided to the HOA?

8      A.  No.

9      Q.  Okay.  Do you know who Ryan Kerbow is?

10      A.  Ryan Kerbow used to be an attorney that worked for

11   David.

12      Q.  Okay.  Was your understanding of Alessi & Koenig

13   as a law firm or as a collection company?

14      A.  Both.

15      Q.  Just depending on what they were doing?

16      A.  It depended on the circumstance.

17      Q.  In this circumstance did the HOA believe that

18   Alessi was an attorney or --

19      A.  Oh, this would be a trustee collection company.

20      Q.  Okay.  And what's the date of this one?

21      A.  Which one?  February 6th, 2012, is that the one

22   you're looking at?

23      Q.  Yeah.  I usually go by the recorded date.

24      A.  Oh, okay.  I'm sorry, yes.

25      Q.  But I see what date you're referring to.
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1      A.  Yeah, I'm referring to it on the bottom.

2      Q.  Okay.  And how much was owed at this time?

3      A.  According to this is 1,150.50 plus this 1,075

4   represents, oh, I don't know, late fee.

5      Q.  Okay.  Let's turn to 143.  This is the Notice of

6   Default and Election to Sell.  Have you ever seen this

7   particular document before?

8      A.  Wait, I'm not there yet.  Hold on.  No.

9      Q.  Again, this is something that Alessi just --

10      A.  Yeah.  These are all sent out by Alessi.

11      Q.  Let's turn to 144, Notice of Trustee's Sale.  Did

12   the HOA actually attend the sale?

13      A.  No.  We -- never.

14      Q.  Okay.  And have you ever seen this document on

15   page 144?

16      A.  Oh, I've seen this document from other, but not

17   this particular document.

18      Q.  Okay.  Do you know if the sale occurred on

19   November 28th, 2012?

20      A.  I don't know when it was.

21      Q.  I'll represent to you that the sale occurred on

22   January 26th, 2013.  Do you know why the sale was

23   postponed by a few months?

24      A.  I have no idea.

25      Q.  Would the HOA -- could the HOA Board have
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1   postponed the sale?

2      A.  No.  It would all be done through Alessi.

3      Q.  Does the HOA have any understanding of who

4   purchased this property at the foreclosure sale?

5      A.  No.

6      Q.  What's the current status of the property?

7      A.  I believe somebody's in there now.  Here, in fact,

8   wasn't there one of the histories was current through --

9   no, there was '17.  Yeah, I think it's showing who's in

10   there.

11      Q.  So the property is current?

12      A.  Yeah, I believe it's -- well, I believe it is.

13   What's one of the documents we went through had a copy of

14   the statement?  Wait a minute.  I'll find it.

15              MR. LACHMAN:  Go off for a second.

16              (Discussion off the record.)

17              MR. LACHMAN:  All right.  Let's go back on.

18   BY MR. LACHMAN:

19      Q.  We were referring to the current assessment

20   history of the property?

21      A.  Oh, yeah, it would be in this -- hopefully in this

22   one.

23      Q.  Does the HOA know whether the bank's deed of trust

24   was extinguished as a result of the HOA foreclosure sale?

25      A.  No.
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1      Q.  Does it care?

2      A.  I'm not going to answer for them.  Sorry.

3      Q.  Who are the current board members?

4      A.  Right now there's just Cheryl Shelly and Deepak

5   Chugh, C-H-U-G-H.

6      Q.  Do you know who the board members were in 2012?

7      A.  Oh, I'd have to go back and look again.

8      Q.  And that's information we could find on the board

9   minutes if we needed to?

10      A.  Oh, yeah, yeah.  I could find out who that is,

11   definitely.  I don't know where it is, who the current

12   owner is in there now, but I know there was, because I

13   remember a statement that we went through that showed

14   2017, so I believe that's the people that's in the

15   property now.

16      Q.  And you're aware that this matter is presently in

17   litigation?

18      A.  Yes.

19      Q.  Do you have any understanding of the current

20   status of the litigation?

21      A.  I --

22      Q.  But any communication with your attorney don't

23   tell me.

24      A.  I know it's in litigation.

25      Q.  Does the HOA have any stake in who keeps the
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1   property?

2      A.  No.

3      Q.  As long as somebody's paying the HOA --

4      A.  As long as we get the assessments and they're

5   current and they don't have violations.

6              MR. LACHMAN:  Jerry, thank you so much for your

7   time.

8              THE WITNESS:  You're welcome.

9              MS. ORLANDI:  Thank you.

10              (Thereupon, the taking of the deposition was

11               concluded at 2:14 p.m.)

12                          *  *  *  *  *
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1                     CERTIFICATE OF REPORTER

2

3   STATE OF NEVADA  )
                   )  ss:

4   COUNTY OF CLARK  )

5

6              I, Terri M. Hughes, CCR No. 619, do hereby
  certify:  That I reported the deposition of GERALD MARKS,

7   30(b)(6) Representative of Country Garden Owners
  Association, commencing on Friday, January 19, 2018, at

8   1:14 p.m.
             That prior to being deposed, the witness was

9   duly sworn by me to testify to the truth, the whole truth
  and nothing but the truth.  That I thereafter transcribed

10   my said shorthand notes into typewritten form, and that
  the typewritten transcript of said deposition is a

11   complete, true and accurate transcription of my said
  shorthand notes.  That prior to the conclusion of the

12   proceedings, pursuant to NRCP 30(e) the reading and
  signing of the transcript was not requested by the witness

13   or a party.
             I further certify that I am not a relative or

14   employee of counsel of any of the parties, nor a relative
  or employee of the parties involved in said action, nor a

15   person financially interested in said action.
             IN WITNESS WHEREOF, I have set my hand in my

16   office in the County of Clark, State of Nevada, this 5th
  day of February, 2018.

17

18

19

20

21

22  
                               _____________________________

23                                 Terri M. Hughes, CCR No. 619

24

25
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Country Gardens Owners' Assocation

HOA Lawyers Group
9500 W. Flamingo Suite #204
Las Vegas, NV 89147
(702) 222-4033

Account #:

DENNIS L & GERALDINE J JOHNSON

North Las Vegas NV 89031
5316 CLOVER BLOSSOM CT

May 29, 2012 Notice of Default and Election to Sell (90) day waiting period expires 7-30-12
April 30, 2012 10 Day Notice of Default Mailings sent via certified mail, (90) day waiting period initiated
December 27, 2012 1st postponement of HOA sale.  New sale date 01.16.2013.
November 27, 2012 Payoff made to Miles, Bauer, Bergstrom & Winters
November 27, 2012 Received Payoff request from Miles, Bauer, Bergstrom & Winters
November 27, 2012 1st postponement of HOA sale.  New sale date 01.16.2013.
March 27, 2012 Notice of Default Drafted and sent for TRI Report
March 26, 2012 Received an updated accounting ledger from the Management Company
October 25, 2012 Notice of Trustee Sale mailings sent via certified mail
September 24, 2012 Status check for Senior Default and Bankruptcy, no current records
August 24, 2012 Review file for Notice of Trustee Sale
November 20, 2012 Authorization to conduct HOA sale sent to management/board via email
February 20, 2013 Received Payoff request from Liquidation Services Foreclosure
October 17, 2012 Publication Date Down processed for posting and publishing of Trustee Sale
January 17, 2013 Sold to 3rd Party at Sale
October 15, 2012 HOA sale set for 11.28.2012.
November 14, 2012 HOA sale set for 11.28.2012.
March 12, 2012 Pre-Notice of Default sent to homeowner via regular mail
April 11, 2012 TRI Report complete, Waiting for Recorded Notice of Default
April 10, 2012 TRI Data Received
February 8, 2013 Paid In Full through 1/15/2013
February 8, 2013 Paid In Full through 1/15/2013
February 8, 2013 Cut check to MP Mgmt.  for $300.00
February 8, 2013 Cut check to Country Gardens Owners Assocation for $1,266.00
February 8, 2013 Payment in full received in the amount of $8,200.00. 10 day waiting period for funds to 

clear initiated.
February 6, 2012 Lien recordation sent via regular and certified mail
July 5, 2012 Notice of Default and Election to Sell (30) day waiting period expires 7-30-12

5316 CLOVER BLOSSOM CT Account #:  

AA001189



Country Gardens Owners' Assocation

HOA Lawyers Group
9500 W. Flamingo Suite #204
Las Vegas, NV 89147
(702) 222-4033

April 5, 2012 Demand Made to Escrow
April 4, 2012 Received Payoff request from Noble Title Company
August 3, 2012 Pre-Notice of Trustee Sale sent to homeowner
April 3, 2012 TRI Data Ordered

5316 CLOVER BLOSSOM CT Account #:  

AA001190
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