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DISTRICT COURT
CLARK COUNTY, NEVADA
JAMES HOWARD HAYES,
aka James Howard Hayes Jr.,
#2796708
Petitioner,
_VS_

THE STATE OF NEVADA,

Respondent.

CASE NO:

DEPT NO:

Electronically Filed
03/09/2021 4,38 PM |

CLERK OF THE COURT

A-19-793315-W
C-16-315718-1
III

FINDINGS OF FACT, CONCLUSIONS OF

LAW, AND ORDER

DATE OF HEARING: FEBRUARY 1, 2021

TIME OF HEARING: 8:30 AM

THIS CAUSE having come before the Honorable MONICA TRUJILLO, District Court
Judge, on the 1st day of February, 2021, the Petitioner not being present, not being represented
by counsel, and the Respondent being represented by STEVEN B, WOLFSON, Clark County
District Attorney, through STEVEN L. WATERS, Deputy District Attorney, and the Court

having considered the matter, including briefs, transcripts, and documents on file herein, now

therefore, the Court makes the following findings of fact and conclusions of law:

FINDINGS OF FACT, CONCLUSIONS OF LAW

STATEMENT OF THE CASE
On or about July 23, 2013, James H. Hayes (hereinafter, “Petitioner”) was charged by
way of Criminal Complaint with one count of BURGLARY (Category B Felony — NRS

WCLARKCOUNTYDA.NET'CRMCASE2\2013\34003\201334063C-FFCO-(HAYES, JAMES)-001.DOCX
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205.060) and one count of ATTEMPT GRAND LARCENY (Category D Felony/Gross
Misdemeanor — NRS 205.220.1, 205.222.2, 193.330). Following a Preliminary Hearing in
Justice Court, Las Vegas Township on June 14, 2016, the charge of BURGLARY was bound
over to District Court, and the charge of ATTEMPT GRAND LARCENY was dismissed.

On June 17, 2016, the State filed an Information with the District Court, charging
Petitioner with one count of BURGLARY. On August 29, 2017, the State filed an Amended
Notice of Intent to Seck Punishment as a Habitual Criminal. On November 7, 2018, pursuant
to a Guilty Plea Agreement (“GPA”), Petitioner entered a plea of Guilty pursuant to North
Carolina v. Alford, 400 U.S. 25 (1970) to one count of ATTEMPT GRAND LARCENY. The

terms of the GPA are as follows:

The State has agreed to make no recommendation at the time of sentencing. The
State has no opposition to probation with the only condition being thirty (30}
days in the Clark County Detention Center (CCDC), with thirty (30) days credit
for time served.

GPA at 1:22-24. The GPA further includes, in pertinent part, the following acknowledgement:

I understand and agree that, if...an independent magistrate, by affidavit review,
confirms probable cause against me for new criminal charges including reckless
driving or DUI, but excluding minor traffic violations, the State will have the
unqualified right to argue for any legal sentence and term of confinement
allowable for the crime(s) to which I am pleading guilty, including the use of
any prior convictions I may have to increase my sentence as a habitual criminal
to five (5) to twenty (20) years, Life without the possibility of parole, Life with
the possibility of parole after ten (10) years, or a definite twenty-five (25) year
term with the possibility of parole after ten {10} years.

GPA at 2: 1-9. An Amended Information reflecting the new charge of ATTEMPT GRAND
LARCENY was filed in conjunction with the GPA. Petitioner was adjudged Guilty pursuant
to Alford that same day, and the sentencing hearing was scheduled for March 6, 2019.

On January 31, 2019, the State filed a State’s Notice of Motion and Motion to Revoke
Bail, asserting that in Las Vegas Justice Court case number 19F01534X, a Justice of the Peace
had found probable cause to charge Petitioner with Burglary for acts committed on or around
January 26, 2019. The State’s Motion to Revoke Bail was granted after a hearing on February
4,2019.

2

WCLARKCOUNTYDA.NET'CRMCASE2\2013\34003\201334063C-FFCO-(HAYES, JAMES)-001.DOCX

462




O oy R W =

[ 3 TN N R NG TR NG TN NG TN N TR N T N TR N Y S G O O G e S 'y
W NN W R W N = DWW Yy R WY = O

At the sentencing hearing on March 6, 2019, the State argued that it had regained the
right to argue pursuant to the terms of the GPA. The Court agreed, and the State argued that
Petitioner should be punished under NRS 207.010 (the “Small Habitual Statute™). The Court
agreed, and Petitioner was sentenced to sixty (60) to one hundred seventy-four (174) months
in the Nevada Department of Corrections (NDOC), consecutive to Petitioner’s sentence in
another case (C315125). The Court also awarded Petitioner ten {(10) days credit for time
served. The Judgment of Conviction in this case was filed on March 12, 2019,

Petitioner filed a Notice of Appeal on March 28, 2019. Petitioner’s Case Appeal
Statement was filed on August 9, 2019 (SCN 78590).

On April 15, 2019, Petitioner filed a Petition for Writ of Habeas Corpus (“Petition™).
Pursuant to Court order, the State filed its Response on June 26, 2019. At the hearing on the
Petition on August 19, 2019, the Court noted that Petitioner filed two Addenda to his original
Petition (the first on May 7, 2019, and the second on May 9, 2019). Pursuant to the Court’s
order, the State filed a Response to the Addenda on October 10, 2019. Petitioner filed a Reply
to the State’s Response on November 4, 2019. On November 18, 2019, Petitioner’s Petition
came before the Court, at which time the Court took the matter OFF CALENDAR due to
Petitioner’s pending appeal.

On November 19, 2019, Petitioner filed another Notice of Appeal, appealing the denial
of his Coram Nobis motion. His Case Appeal Statement was filed on December 11, 2019 (SCN
80222). On August 31, 2020, the Nevada Court of Appeals affirmed the Court’s denial of
Petitioner’s Coram Nobis motion. Remittitur issued on October 12, 2020.

On January 14, 2020, the Nevada Supreme Court AFFIRMED Petitioner’s Judgment
of Conviction in SCN 78590. Remittitur issued on February 25, 2020.

On February 12, 2020, Petitioner filed an “Amended Petition for Writ of Habeas
Corpus” (his “Amended Petition™). This Court ordered a Response to that Amended Petition
on March 4, 2020. The State filed its Response to Petitioner’s Amended Petition on April 17,
2020. Petitioner replied to the State’s Response on May 15, 2020.

/"
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On May 15, 2020, Petitioner also filed an “Affidavit of Actual Innocence not Mere
Legal Insufficiency but ‘Factual Innocence.”” On May 27, 2020, Petitioner filed a
Supplemental Petition. While Petitioner’s numerous pleadings were pending, Petitioner filed
a Motion for Peremptory Challenge of Judge and to Disqualify Judge William Bill Kephart,
Thereafter, the State filed its Responses to Petitioner’s Affidavit of Actual Innocence and
Petitioner’s Supplemental Petition on June 10, 2020. As a result of Petitioner’s Peremptory
Challenge, Petitioner’s pending matters were taken off calendar on June 15, 2020. On June
29, 2020, Petitioner filed his Reply to the State’s Response to Petitioner’s Affidavit of Actual
Innocence.

On July 7, 2020, Chief Judge Linda Bell considered, and denied, Petitioner’s Motion
for Peremptory Challenge of Judge Kephart. Chief Judge Bell’s Decision and Order was filed
on July 8, 2020,

On July 23, 2020, Petitioner filed his Reply to the State’s Response to Petitioner’s
Supplemental Petition. Petitioner, that same day, filed a Motion for Ruling for Rule 60b
Motion for Relief, Motion to Vacate; Amended Petition for Writ of Habeas Corpus. The State
filed its Response to Petitioner’s Motion for Ruling on September 2, 2020. Petitioner’s Motion
for Ruling was denied on September 9, 2020.

On September 25, 2020, Petitioner filed a Motion for Expeditious Ruling for “Amended
Petition for Writ of Habeas Corpus” 3rd Request. On October 7, 2020, he filed a Motion to
Set Evidentiary Hearing and Issue Transport Order. On October 14, 2020, Petitioner filed a
Motion to Reconsider Order Denying Motion for Ruling for Rule 60b Motion for Relief;
Motion to Vacate; Amended Petition for Writ of Habeas Corpus. The State filed responsive
pleadings to each of Petitioner’s respective filings on November 10, 2020. On November 16,
2020, the Court considered, and denied, Petitioner’s three Motions. The Court’s Order was
filed on November 21, 2020.

On December 22, 2020, Petitioner filed a “Motion to Compel Judgment Pursuant to
Nevada Revised Statutes Chapter 34 FRCP Rule 12(c) for Amended Petition for Writ of
Habeas Corpus." The State filed its Response to the instant Motion to Compel on January 27,

4
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2021. Contemporancous with its ruling on the instant Amended Petition, the Court denied
Petitioner’s Motion to Compel on February 1, 2021.

On February 1, 2021, this matter came on for hearing before this Court. This Court did
not accept argument at the time of hearing, but made the following findings and conclusions:
ANALYSIS

L PETITIONER’S AMENDED PETITION IS BARRED AS SUCCESSIVE

NRS 34.750(3) allows appointed counsel to file certain supplemental pleadings within
30 days. However, “[n]o further pleadings may be filed except as ordered by the court.” NRS
34.750(5). Additionally, NRS 34.810(2) recads:

A second or successive petition must be dismissed if the judge or justice
determines that it fails to allege new or different grounds for relief and that the
prior determination was on the merits or, if new and different grounds are
alleged, the judge or justice fids that the failure of the petitioner to assert those
grounds in a prior petition constituted an abuse of the writ.

(Emphasis added). It is strictly the petitioner’s burden to demonstrate good cause and prejudice

to survive the court’s analysis. NRS 34.810(3); Lozada v. State, 110 Nev. 349, 358, 871 P.2d
944,950 (1994); see also, Hart v. State, 116 Nev. 558, 563-64, 1 P.3d 969 972 (2000) (holding,

“where a defendant previously has sought relief from the judgment, the defendant’s failure to
identify all grounds for relief in the first instance should weigh against consideration of the
successive motion.”)

The Nevada Supreme Court has stated: “Without such limitations on the availability of
post-conviction remedies, prisoners could petition for relief in perpetuity and thus abuse post-
conviction remedies. In addition, meritless, successive and untimely petitions clog the court
system and undermine the finality of convictions.” Lozada, 110 Nev. at 358, 871 P.2d at 950.
The Nevada Supreme Court recognizes, “[u]nlike initial petitions which certainly require a
careful review of the record, successive petitions may be dismissed based solely on the fact of

the petition.” Ford v. Warden, 111 Nev. 872, 882, 901 P.2d 123, 129 (1995) (emphasis added).

In other words, if the claim or allegation was previously available with reasonable diligence,

it is an abuse of the writ to wait to assert it in a later petition. McClesky v. Zant, 499 U.S. 467,

5
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497-98 (1991). Application of NRS 34.810(2) is mandatory. State v. Eighth Judicial Dist,
Court (Riker), 121 Nev. 225, 231, 112 P.3d 1070, 1074 (2005) (noting, “[h]abeas corpus

petitions that are filed many years after conviction are an unreasonable burden on the criminal
justice system.”) The Riker Court further determined that district courts have no discretion
regarding application of statutory procedural bars, and such bars “cannot be ignored [by the
district court]| when properly raised by the State.” 1d. at 233.

This Court finds that, in the instant case, Petitioner continues to file supplemental
pleadings in the form of multiple addenda as well as the instant “Amended Petition.” However,
under NRS 34.750, the right to file supplements lies exclusively with appointed counsel.
Furthermore, this Court finds that the factual bases for Petitioner’s claims ¢xisted at the time
Petitioner filed his first Petition. Therefore, this Court concludes that Petitioner’s pleadings
are successive and subject to dismissal absent a showing of good cause and prejudice. NRS
34.810(2). Petitioner does not argue good cause nor prejudice. See generally, Amended
Petition. Thus, this Court further concludes that Petitioner’s Amended Petition does not entitle

Petitioner to relief,

II. PETITIONER’S AMENDED PETITION DOES NOT ENTITLE HIM TO
RELIEF

The Nevada Supreme Court has explained:

“lA] guilty plea represents a break in the chain of events which has preceded it
in the criminal process. When a criminal defendant has solemnly admitted in
open court that he is in fact guilty of the offense with which he is charged, he
may not thereafter raise independent claims relating to the deprivation of
constitutional rights that occurred prior to the entry of the guilty plea.”

Webb v. State, 91 Nev. 469, 470, 538 P.2d 164, 165 (1975) (quoting Tollett v. Henderson, 411
U.S. 258, 267, 93 S.Ct. 1602, 1608 (1973)). An entry of a guilty plea “waive[s] all
constitutional claims based on events occurring prior to the entry of the plea[], except those
involving voluntariness of the plea[] [itself].” Warden, Nevada State Prison v. Lyons, 100
Nev. 430, 431, 683 P.2d 505 (1984); see also Kirksey v. State, 112 Nev. 980, 999, 923 P.2d
1102, 1114 (1996) (“Where the defendant has pleaded guilty, the only claims that may be

6
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raised thereafter are those involving the voluntariness of the plea itself and the effectiveness

of counsel.”). Under NRS 34.810,

I.  The court shall dismiss a petition if the court determines that:

(a) The petitioner’s conviction was upon a plea of guilty or guilty but
mentally i1l and the petition is not based upon an allegation that the plea was
involuntarily or unknowingly entered or that the plea was entered without
effective assistance of counsel.

unless the court finds both cause for the failure to present the grounds and actual
prejudice to the petitioner.

(emphasis added). Furthermore, the Nevada Supreme Court has held that “challenges to the
validity of a guilty plea and claims of ineffective assistance of trial and appellate counsel must
first be pursued in post-conviction proceedings. ... [A]ll other claims that are appropriate for a
direct appeal must be pursued on direct appeal, or they will be considered waived in

subsequent proceedings.” Franklin v, State, 110 Nev. 750, 752, 877 P.2d 1058, 1059 (1994)

(emphasis added) (disapproved of on other grounds by Thomas v. State, 115 Nev. 148, 979
P.2d 222 (1999)). “A court must dismiss a habeas petition if it presents claims that either were
or could have been presented in an ecarlier proceeding, unless the court finds both cause for
failing to present the claims earlier or for raising them again and actual prejudice to the
petitioner.” Evans v. State, 117 Nev. 609, 646-47, 29 P.3d 498, 523 (2001), overruled on other
grounds by Lisle v. State, 131 Nev. 356, 351 P.3d 725 (2015). Additionally, substantive claims

are beyond the scope of habeas and waived. NRS 34.724(2)(a); see also Evans, 117 Nev. at
646-47, 29 P.3d 498 at 523; Franklin, 110 Nev. at 752, 877 P.2d 1058 at 1059.

A proper petition for post-conviction relief must set forth specific factual allegations
that would entitle the petitioner to relief. NRS 34.735(6) states, in pertinent part, “|Petitioner]
must allege specific facts supporting the claims in the petition [he] file[s] seeking relief from
any conviction or sentence. Failure to raise specific facts rather than just conclusions may
cause the petition to be dismissed.” “Bare” and “naked” allegations are not sufficient to
warrant post-conviction relief, nor are those belied and repelled by the record. Hargrove v.

State, 100 Nev. 498, 502, 686 P.2d 222,225 (1984). “A claim is ‘belied’ when it is contradicted

7

WCLARKCOUNTYDA.NET'CRMCASE2\2013\34003\201334063C-FFCO-(HAYES, JAMES)-001.DOCX

467




Rl - e T N

[ 3 TN N R NG TR NG TN NG TN N TR N T N TR N Y S G O O G e S 'y
W NN W R W N = DWW Yy R WY = O

or proven to be false by the record as it existed at the time the claim was made.” Mann v. State,
118 Nev. 351, 354, 46 P.3d 1228, 1230 (2002).
A. Petitioner’s Claims of Ineffective Assistance of Counsel are Belied by the Record

Petitioner first claims that his counsel, Mr. Michael Sanft, Esq. (“Mr, Sanft”) was
ineffective for 1) failing to appropriately investigate; 2) failing to ensure Petitioner fully
understood the conditions of the GPA; 3) failing to file a Motion to Withdraw Guilty Pea; and
4} failing to file a Notice of Appeal and/or informing Petitioner of his right to appeal. However,
this Court finds that Petitioner’s claims are belied by the record.

The Sixth Amendment to the United States Constitution provides that, “[i]n all criminal
prosecutions, the accused shall enjoy the right...to have the Assistance of Counsel for his
defense.” The United States Supreme Court has long recognized that “the right to counsel is
the right to the effective assistance of counsel.” Strickland v. Washington, 466 U.S. 668, 686,
104 S. Ct. 2052, 2063 (1984); see also State v. Love, 109 Nev. 1136, 1138, 865 P.2d 322, 323
(1993).

To prevail on a claim of ineffective assistance of trial counsel, a defendant must prove
he was denied “reasonably effective assistance” of counsel by satisfying the two-prong test of

Strickland, 466 U.S. at 686-87, 104 S. Ct. at 2063-64. See also Love, 109 Nev. at 1138, 865

P.2d at 323. Under Strickland, a defendant must show first that his counsel's representation
fell below an objective standard of reasonableness, and second, that but for counsel's errors,
there is a reasonable probability that the result of the proceedings would have been different.
466 U.S. at 687-88, 694, 104 S. Ct. at 2065, 2068; Warden, Nevada State Prison v. Lyons, 100
Nev. 430, 432, 683 P.2d 504, 505 (1984) (adopting the Strickland two-part test). “[T|here is

no reason for a court deciding an ineffective assistance claim to approach the inquiry in the
same order or even to address both components of the inquiry if the defendant makes an
insufficient showing on one.” Strickland, 466 U.S. at 697, 104 S. Ct. at 2069.

The Court begins with the presumption of effectiveness and then must determine
whether the defendant has demonstrated by a preponderance of the evidence that counsel was

ineffective. Means v. State, 120 Nev. 1001, 1011, 103 P.3d 25, 32 (2004). “Effective counsel
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does not mean errorless counsel, but rather counsel whose assistance is ‘[w]ithin the range of
competence demanded of attorneys in criminal cases.” Jackson v. Warden, 91 Nev. 430, 432,

537 P.2d 473, 474 (1975).

Counsel cannot be ineffective for failing to make futile objections or arguments. See

Ennis v. State, 122 Nev. 694, 706, 137 P.3d 1095, 1103 (2006). Trial counsel has the

“immediate and ultimate responsibility of deciding if and when to object, which witnesses, if
any, to call, and what defenses to develop.” Rhyne v. State, 118 Nev. 1, 8, 38 P.3d 163, 167
(2002). Further, a defendant who contends his attorney was ineffective because he did not
adequately investigate must show how a better investigation would have rendered a more

favorable outcome probable. Molina v. State, 120 Nev. 185, 192, 87 P.3d 533, 538 (2004).

Based on the above law, the role of a court in considering allegations of ineffective
assistance of counsel is “not to pass upon the merits of the action not taken but to determine
whether, under the particular facts and circumstances of the case, trial counsel failed to render

reasonably effective assistance.” Donovan v. State, 94 Nev. 671, 675, 584 P.2d 708, 711

(1978). This analysis does not mean that the court should “second guess reasoned choices
between trial tactics nor does it mean that defense counsel, to protect himself against
allegations of inadequacy, must make every conceivable motion no matter how remote the
possibilities are of success.” Id. To be effective, the constitution “does not require that counsel
do what is impossible or unethical. If there is no bona fide defense to the charge, counsel
cannot create one and may disserve the interests of his client by attempting a useless charade.”

United States v. Cronic, 466 U.S. 648, 657 n.19, 104 S. Ct. 2039, 2046 n.19 (1984).

“There are countless ways to provide effective assistance in any given case. Even the
best criminal defense attorneys would not defend a particular client in the same way.”
Strickland, 466 U.S. at 689, 104 S. Ct. at 689. “Strategic choices made by counsel after
thoroughly investigating the plausible options are almost unchallengeable.” Dawson v. State,

108 Nev. 112, 117, 825 P.2d 593, 596 (1992); see also Ford v. State, 105 Nev. 850, 853, 784

P.2d 951, 953 (1989). In essence, the court must “judge the reasonableness of counsel's

/"
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challenged conduct on the facts of the particular case, viewed as of the time of counsel's
conduct.” Strickland, 466 U.S. at 690, 104 S. Ct. at 2066.

Even if a defendant can demonstrate that his counsel’s representation fell below an
objective standard of reasonableness, she must still demonstrate prejudice and show a
reasonable probability that, but for counsel’s errors, the result of the trial would have been
different. McNelton v. State, 115 Nev. 396, 403, 990 P.2d 1263, 1268 (1999) {(citing
Strickland, 466 U.S. at 687, 104 S. Ct. at 2064). “A reasonable probability is a probability

sufficient to undermine confidence in the outcome.” Id. {citing Strickland, 466 U.S. at 687-
89, 694, 104 S. Ct. at 2064-65, 2068). This portion of the test is slightly modified when the
convictions occurs due to a guilty plea. Hill v. Lockhart, 474 U.S. 52, 59 (1985); Kirksey v.

State, 112 Nev. 980, 988 (1996). For a guilty plea, a defendant “must show that there is a
reasonable probability that, but for counsel’s errors, he would not have pleaded guilty and
would have insisted on going to trial.” Kirksey, 112 Nev. at 998 (quoting Hill, 474 U.S. at 59).

The text of the GPA includes the following (labeled “VOLUNTARINESS OF PLEA”),
in pertinent part:

I have discussed the elements of all of the original charge(s) against me with
my attorney and I understand the nature of the charge(s) against me.

I have discussed with my attorney any possible defenses, defense strategies
and circumstances which might be in my favor.

All of the foregoing elements, consequences, rights, and waiver of rights
have been thoroughly explained to me by my attorney.

[ am signing this agreement voluntarily, after consultation with my
attorney...

My attorney has answered all my questions regarding this guilty plea
agreement and its consequences to my satisfaction and I am satisfied with the
services provided by my attorney.

GPA at 5-6. Petitioner affirmed that he had read the GPA. Recorder’s Transcript of Hearing:
November 7, 2018 (“Transcript™) at 2:24-25, 3:21-22. Petitioner affirmed that Mr. Sanft

answered any questions regarding the GPA. Transcript at 3:1-3, 3:23-4:6. Petitioner affirmed

10
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that he understood the charge in the Amended Information. Id. at 3:4-6, 4:7-9. Petitioner
affirmed that he signed the GPA. Id. at 3:16-20. Contrary to Petitioner’s assertion that he was
told he was agreeing to a gross misdemeanor, when asked by the Court about his

understanding, Petitioner acknowledged two possible sentencing outcomes:

THE COURT: Okay. Can you tell me what your understanding is that you’re

facing as a form of punishment for the charge of attempt grand larceny here in

the State of Nevada?

THE DEFENDANT: One to four in the Nevada Department of Corrections.

THE COURT: Okay.

THE DEFENDANT: Or a gross misdemeanor of 364 days.

THE COURT: Okay. You can also be fined up to $5,000 if I treat it as a felony.

And you could be fined up to $2,000 if I treat it as a gross misdemeanor?

THE DEFENDANT: Yes, sir.

THE COURT: You understand that?

THE DEFENDANT: Yg¢s, sir.

Id. at 4:16-5:3. Therefore, this Court finds that Petitioner affirmed, both verbally to the court
and by signing the GPA, that he knew the terms of the GPA, the potential outcomes of his
plea, and that Mr. Sanft answered all the questions Petitioner had to Petitioner’s satisfaction.

This Court further finds that a review of the record belies Petitioner’s claim regarding
his appeal. Petitioner timely filed a notice of appeal on March 12, 2019. Therefore, this Court
concludes that Petitioner cannot demonstrate prejudice sufficient to satisfy Strickland, as his
appellate rights were not infringed upon.

Furthermore, to the extent that Petitioner argues Mr. Sanft was ineffective in his
investigation, this Court finds that Petitioner fails to allege, much less show, what a proper
investigation would have uncovered, much less how that information would have led
Petitioner to reject guilty plea negotiations and proceed to trial. See, Amended Petition at 10-
11. Instead, Petitioner relies upon the vague allegation that Mr. Sanft “failed to do appropriate
investigation of potentially meritorious claims.” Id. at 10. Such vague allegations are
insufficient to warrant relief under Molina. 120 Nev. at 192, 87 P.3d at 538. Furthermore,

Petitioner’s lack of specific factual support for his claim leaves the same bare and naked under

Hargrove. 100 Nev. at 502, 686 P.2d at 225.
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This Court concludes, therefore, that because each of Petitioner’s arguments in support
of his claim of ineffective assistance of counsel is belied by the record, Petitioner is not entitled

to relief on this claim.

B. Petitioner’s Claim Against his Breach of the Guilty Plea Agreement is Belied by
the Record

Petitioner goes on to claim that the State violated his right to Due Process in arguing
that Petitioner had surrendered the stipulated sentence in the GPA. Amended Petition at 13,
This claim is likewise belied by the record.

In the GPA, Petitioner expressly agreed to the clause:

I understand and agree that, if I fail to interview with the Department of Parole
and Probation (P&P), fail to appear at any subsequent hearings in this case, or
an independent magistrate, by affidavit review, confirms probable cause against
me for new criminal charges including reckless driving or DUI, but excluding
minor traffic violations, the State will have the unqualified right to argue for any
legal sentence and term of confinement allowable for the crime(s) to which I am
pleading guilty, including the use of any prior convictions I may have to increase
my sentence as an habitual criminal to five (5) to twenty (20) years, Life without
the possibility of parole, Life with the possibility of parole after ten (10) years,
or a definite twenty-five (25) year term with the possibility of parole after ten
(10} years.

GPA at 2 {(emphasis added). Later in the GPA, Petitioner also expressly agreed: “the
sentencing judge has the discretion to order the sentences served concurrently or
consecutively.” Id. at 3.

As stated supra, a Justice of the Peace found probable cause to charge Petitioner with
Burglary in Las Vegas Justice Court case 19F01534X. Therefore, pursuant to the express
language of the GPA, this Court agrees that the State regained the unqualified right to argue
for any legal sentence. GPA at 2.

Furthermore, this Court finds that Petitioner’s representations that the probable cause
in the other case had been erroncously found are also belied by the record. In District Court

case C338412, in which the Information was filed after probable cause had been found, there

1
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was no dismissal or other acquittal of Petitioner. In fact, Petitioner pled guilty in that case to
reduced charges.

Because Petitioner’s claim consists of arguments that are belied by the record,
Petitioner is not entitled to relief.

C. Pcetitioner’s Conviction Does Not Implicate Double Jeopardy

Petitioner’s third ground for relief alleges that his conviction is invalid because it
violates statutory prohibitions against “Double Jeopardy.” See, Amended Petition at 17-19.
However, this Court concludes that this claim is not cognizable in a Petition for Writ of Habeas
Corpus and was waived by Petitioner’s failure to raise it on direct appeal.

The Nevada Supreme Court has explained:

“[A] guilty plea represents a break in the chain of events which has preceded it
in the criminal process. When a criminal defendant has solemnly admitted in
open court that he is in fact guilty of the offense with which he is charged, he
may not thereafter raise independent claims relating to the deprivation of
constitutional rights that occurred prior to the entry of the guilty plea.”

Webb v. State, 91 Nev. 469, 470, 538 P.2d 164, 165 (1975) (quoting Tollett v. Henderson, 411
U.S. 258, 267, 93 S.Ct. 1602, 1608 (1973)). An entry of a guilty plea “waive[s] all

constitutional claims based on events occurring prior to the entry of the plea[], except those
involving voluntariness of the plea[] [itself].” Warden, Nevada State Prison v. Lyons, 100
Nev. 430, 431, 683 P.2d 505 (1984); sce also Kirksey v. State, 112 Nev. 980, 999, 923 P.2d
1102, 1114 (1996) (“Where the defendant has pleaded guilty, the only claims that may be

raised thereafter are those involving the voluntariness of the plea itself and the effectiveness

of counsel.”). Under NRS 34.810,

I.  The court shail dismiss a petition if the court determines that:

(a) The petitioner’s conviction was upon a plea of guilty or guilty but
mentally ill and the petition is not based upon an allegation that the plea was
involuntarily or unknowingly entered or that the plea was entered without
effective assistance of counsel.

unless the court finds both cause for the failure to present the grounds and actual
prejudice to the petitioner.

13
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(emphasis added). Furthermore, the Nevada Supreme Court has held that “challenges to the
validity of a guilty plea and claims of ineffective assistance of trial and appellate counsel must
first be pursued in post-conviction proceedings.... [A]ll other claims that are appropriate for a
direct appeal must be pursued on direct appeal, or they will be considered waived in

subsequent proceedings.” Franklin v. State, 110 Nev. 750, 752, 877 P.2d 1058, 1059 (1994)

(emphasis added) (disapproved of on other grounds by Thomas v. State, 115 Nev. 148, 979
P.2d 222 (1999)). “A court must dismiss a habeas petition if it presents claims that either were
or could have been presented in an earlier proceeding, unless the court finds both cause for
failing to present the claims carlier or for raising them again and actual prejudice to the
petitioner.” Evans v. State, 117 Nev. 609, 646-47,29 P.3d 498, 523 (2001), overruled on other
grounds by Lisle v. State, 131 Nev. 356, 351 P.3d 725 (2015). Additionally, substantive claims

are beyond the scope of habeas and waived. NRS 34.724(2)(a); sce also Evans, 117 Nev. at
646-47, 29 P.3d 498 at 523; Franklin, 110 Nev. at 752, 877 P.2d 1058 at 1059,

This Court finds that this claim does not challenge the voluntariness of Petitioner’s
guilty plea, nor does it allege ineffective assistance of counsel. Therefore, this claim should
have been pursued on direct appeal, rather than for the first time in a petition. NRS 34.810(1);
Franklin, 110 Nev. at 752, 977 P.2d at 1059. Petitioner does not attempt to argue good cause
or prejudice for raising this claim for the first time in the instant proceedings. This Court
further finds that such an argument would be meritless, as Petitioner specifically and
unconditionally waived his right to a direct appeal on this issue. GPA at 5. Furthermore,
Petitioner waived any potential constitutional defect by entering his guilty plea. Lyons, 100
Nev. at 431, 683 P.2d at 505.

Therefore, because Petitioner waived all constitutional issues prior to the entry of his
plea, and because his claim does not challenge the voluntariness of Petitioner’s plea, this Court
concludes that this claim must be denied.

D. Petitioner’s Claim Regarding his PSI Does Not Warrant Relief
Petitioner then claims that his sentence was based on multiple mistakes regarding his

criminal history in his PSI. Amended Petition at 20. However, this Court finds that Petitioner
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fails to demonstrate that he properly raised this claim before the Court at sentencing. This
Court further finds that Petitioner’s assertions are belied by a reading of the controlling
authority regarding his sentence.

When imposing a sentence on a defendant, the district court must base its sentence on

accurate information contained in a PSI. Stockmeier v. Bd. of Parole Comm’rs, 127 Nev. 243,

247, 255 P.3d 209, 212 (2011). “[I]t is important for a defendant to object to his PSI at the
time of sentencing because ‘Nevada law does not provide any administrative or judicial
scheme for amending a PSI after the defendant 1s sentenced.”” Sasser v. State, 130 Nev. 387,
390, 324 P.3d 1221, 1223 (2014) (quoting Stockmeier, 127 Nev. at 249, 255 P.3d at 213).
Furthermore, “if not resolved in the defendant’s favor, the objections [to the PSI| must be
raised on direct appeal.” Stockmeier, 127 Nev. at 250, 255 P.3d at 213 {(emphasis added).

Pursuant to Stockmeier, Petitioner should have raised his claims regarding the
misinformation in his PSI to the Court at sentencing, then upon direct appeal. 127 Nev. at 250,
255 P.3d at 213. This Court finds that Petitioner did neither. Therefore, pursuant to Franklin,
this Court finds that Petitioner waived these claims. 110 Nev. at 752, 877 P.2d at 1059.
Petitioner does not argue good cause or prejudice to overcome the procedural bars, and could
not successfully do so, as these alleged incorrections were available at the time Petitioner
pursued his direct appeal.

This Court further finds that, to the extent Petitioner claims that the timing of his
separate claims was misinterpreted by the sentencing court, his claim is belied by the statute
governing treatment as a habitual criminal. Pursuant to NRS 207.010, the analysis of prior
convictions occurs at the time of conviction, not at the time the crime was alleged. See NRS
207.010(1). At the time of sentencing, the State argued in support of habitual criminal
treatment, and the Court determined that the State had met its burden pursuant to statute.

This Court concludes that, because Petitioner waived this claim, and because this Court
has found that it is further belied by the record and by applicable laws, this claim must be
summarily denied.

/"
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E. Petitioner’s Claim Against Entry of his Guilty Plea is Belied by the Record

Petitioner’s final claim is that his guilty plea was not knowingly and voluntarily
entered, as he alleges that he did not understand the consequences of a breach of the agreement.
Amended Petition at 22. Again, this Court finds that Petitioner’s claim is belied by the record.

Contrary to Petitioner’s assertion that he believed he would simply go to trial if he
violated the terms of the GPA (see, Amended Petition at 23), this Court finds that the plain
language of the GPA sets forth that, upon a breach, “the State will have the unqualified right
to argue for any legal sentence and term of confinement...” GPA at 2. As stated supra, the
Court thoroughly canvassed Petitioner and determined that Petitioner understood the terms of
the GPA. See, Section II(A), supra. This Court further finds that Petitioner’s claim that he was
unaware that a sentence as a habitual criminal was possible is belied, as the State Noticed its
Intent to Seck Habitual Criminal Treatment on August 29, 2017, and the GPA expressly
included the possibility of habitual criminal treatment as a result of Petitioner’s breach of the
terms of the GPA. GPA at 2.

Because Petitioner’s claim is expressly belied by the record, this Court concludes that
he is not entitled to relief on the same.

ORDER

THEREFORE, Court ORDERED, Petitioner James H. Hayes’s Amended Petition for

Writ of Habeas Corpus (Post-Conviction) shall be, and is, DENIED.

DATED this day of February, 2021.
Dated this 9th day of March, 2021

Sk

DISTRIS# COURT JUDGE
Respectfully submitted, 0OFB 530 3566 E3AA
Monica Truijillo

STEVEN B. WOLFSON Py
Clark County District Attorney District Court Judge
Nevada Bar #001565
BY _ /s/ JONATHAN VANBOSKERCK

JONATHAN VANBOSKERCK

Chief Deputy District Attorney

Nevada Bar #006528
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CERTIFICATE OF SERVICE

I hereby certify that service of the State’s Findings of Fact, Conclusions of Law, and

Order was made this 26th day of February, 2021, by mail to:

JAMES HAYES, #1175077

SOUTHERN DESERT CORRECTIONAL CENTER
P.O. BOX 208

INDIAN SPRINGS, NV 89070

BY: /s/ E. GOMEZ
Employee of the District Attorney’s Office

13F10723X/JVB/j/L1
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DISTRICT COURT
CLARK COUNTY, NEVADA
James Hayes, Plaintiff(s) CASE NO: A-19-793315-W
VS, DEPT. NO. Department 3

Nevada State of, Defendant(s)

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District
Court. The foregoing Findings of Fact, Conclusions of Law and Judgment was served via the
court’s electronic eFile system to all recipients registered for e-Service on the above entitled
case as listed below:

Service Date: 3/9/2021

Melissa Boudreaux mezama(@clarkcountynv.gov
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Electronically Filed
3/10/2021 10:54 AM
Steven D. Grierson

NEFF
DISTRICT COURT
CLARK COUNTY, NEVADA
JAMES HAYES,
Case No: A-19-793315-W
Petitioner, Dept No: Tl
VS.
STATE OF NEVADA,
NOTICE OF ENTRY OF FINDINGS OF FACT,
Respondent, CONCLUSIONS OF LAW AND ORDER

PLEASE TAKE NOTICE that on March 9, 2021, the court entered a decision or order in this matter, a
true and correct copy of which is attached to this notice.

You may appeal to the Supreme Court from the decision or order of this court. If you wish to appeal, you
must file a notice of appeal with the clerk of this court within thirty-three (33) days after the date this notice is

mailed to you. This notice was mailed on March 10, 2021.

STEVEN D. GRIERSON, CLERK OF THE COURT

/s/ Amanda Hampton
Amanda Hampton, Deputy Clerk

CERTIFICATE OF E-SERVICE / MAILING

I hereby certify that on this 10 day of March 2021, I served a copy of this Notice of Entry on the
following:

M By e-mail:
Clark County District Attorney’s Office
Anorney General’s Office — Appellate Division-

M The United States mail addressed as follows:
James Hayes # 1175077
P.O. Box 208
Indian Springs, NV 89070

/s/ Amanda Hampton
Amanda Hampton, Deputy Clerk
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STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565
JONATHAN VANBOSKERCK
Chief Deputy District Attorney
Nevada Bar #006528

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA
JAMES HOWARD HAYES,
aka James Howard Hayes Jr.,
#2796708
Petitioner,
_VS_

THE STATE OF NEVADA,

Respondent.

CASE NO:

DEPT NO:

Electronically Filed
03/09/2021 4,38 PM |

CLERK OF THE COURT

A-19-793315-W
C-16-315718-1
III

FINDINGS OF FACT, CONCLUSIONS OF

LAW, AND ORDER

DATE OF HEARING: FEBRUARY 1, 2021

TIME OF HEARING: 8:30 AM

THIS CAUSE having come before the Honorable MONICA TRUJILLO, District Court
Judge, on the 1st day of February, 2021, the Petitioner not being present, not being represented
by counsel, and the Respondent being represented by STEVEN B, WOLFSON, Clark County
District Attorney, through STEVEN L. WATERS, Deputy District Attorney, and the Court

having considered the matter, including briefs, transcripts, and documents on file herein, now

therefore, the Court makes the following findings of fact and conclusions of law:

FINDINGS OF FACT, CONCLUSIONS OF LAW

STATEMENT OF THE CASE
On or about July 23, 2013, James H. Hayes (hereinafter, “Petitioner”) was charged by
way of Criminal Complaint with one count of BURGLARY (Category B Felony — NRS
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205.060) and one count of ATTEMPT GRAND LARCENY (Category D Felony/Gross
Misdemeanor — NRS 205.220.1, 205.222.2, 193.330). Following a Preliminary Hearing in
Justice Court, Las Vegas Township on June 14, 2016, the charge of BURGLARY was bound
over to District Court, and the charge of ATTEMPT GRAND LARCENY was dismissed.

On June 17, 2016, the State filed an Information with the District Court, charging
Petitioner with one count of BURGLARY. On August 29, 2017, the State filed an Amended
Notice of Intent to Seck Punishment as a Habitual Criminal. On November 7, 2018, pursuant
to a Guilty Plea Agreement (“GPA”), Petitioner entered a plea of Guilty pursuant to North
Carolina v. Alford, 400 U.S. 25 (1970) to one count of ATTEMPT GRAND LARCENY. The

terms of the GPA are as follows:

The State has agreed to make no recommendation at the time of sentencing. The
State has no opposition to probation with the only condition being thirty (30}
days in the Clark County Detention Center (CCDC), with thirty (30) days credit
for time served.

GPA at 1:22-24. The GPA further includes, in pertinent part, the following acknowledgement:

I understand and agree that, if...an independent magistrate, by affidavit review,
confirms probable cause against me for new criminal charges including reckless
driving or DUI, but excluding minor traffic violations, the State will have the
unqualified right to argue for any legal sentence and term of confinement
allowable for the crime(s) to which I am pleading guilty, including the use of
any prior convictions I may have to increase my sentence as a habitual criminal
to five (5) to twenty (20) years, Life without the possibility of parole, Life with
the possibility of parole after ten (10) years, or a definite twenty-five (25) year
term with the possibility of parole after ten {10} years.

GPA at 2: 1-9. An Amended Information reflecting the new charge of ATTEMPT GRAND
LARCENY was filed in conjunction with the GPA. Petitioner was adjudged Guilty pursuant
to Alford that same day, and the sentencing hearing was scheduled for March 6, 2019.

On January 31, 2019, the State filed a State’s Notice of Motion and Motion to Revoke
Bail, asserting that in Las Vegas Justice Court case number 19F01534X, a Justice of the Peace
had found probable cause to charge Petitioner with Burglary for acts committed on or around
January 26, 2019. The State’s Motion to Revoke Bail was granted after a hearing on February
4,2019.
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At the sentencing hearing on March 6, 2019, the State argued that it had regained the
right to argue pursuant to the terms of the GPA. The Court agreed, and the State argued that
Petitioner should be punished under NRS 207.010 (the “Small Habitual Statute™). The Court
agreed, and Petitioner was sentenced to sixty (60) to one hundred seventy-four (174) months
in the Nevada Department of Corrections (NDOC), consecutive to Petitioner’s sentence in
another case (C315125). The Court also awarded Petitioner ten {(10) days credit for time
served. The Judgment of Conviction in this case was filed on March 12, 2019,

Petitioner filed a Notice of Appeal on March 28, 2019. Petitioner’s Case Appeal
Statement was filed on August 9, 2019 (SCN 78590).

On April 15, 2019, Petitioner filed a Petition for Writ of Habeas Corpus (“Petition™).
Pursuant to Court order, the State filed its Response on June 26, 2019. At the hearing on the
Petition on August 19, 2019, the Court noted that Petitioner filed two Addenda to his original
Petition (the first on May 7, 2019, and the second on May 9, 2019). Pursuant to the Court’s
order, the State filed a Response to the Addenda on October 10, 2019. Petitioner filed a Reply
to the State’s Response on November 4, 2019. On November 18, 2019, Petitioner’s Petition
came before the Court, at which time the Court took the matter OFF CALENDAR due to
Petitioner’s pending appeal.

On November 19, 2019, Petitioner filed another Notice of Appeal, appealing the denial
of his Coram Nobis motion. His Case Appeal Statement was filed on December 11, 2019 (SCN
80222). On August 31, 2020, the Nevada Court of Appeals affirmed the Court’s denial of
Petitioner’s Coram Nobis motion. Remittitur issued on October 12, 2020.

On January 14, 2020, the Nevada Supreme Court AFFIRMED Petitioner’s Judgment
of Conviction in SCN 78590. Remittitur issued on February 25, 2020.

On February 12, 2020, Petitioner filed an “Amended Petition for Writ of Habeas
Corpus” (his “Amended Petition™). This Court ordered a Response to that Amended Petition
on March 4, 2020. The State filed its Response to Petitioner’s Amended Petition on April 17,
2020. Petitioner replied to the State’s Response on May 15, 2020.

/"
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On May 15, 2020, Petitioner also filed an “Affidavit of Actual Innocence not Mere
Legal Insufficiency but ‘Factual Innocence.”” On May 27, 2020, Petitioner filed a
Supplemental Petition. While Petitioner’s numerous pleadings were pending, Petitioner filed
a Motion for Peremptory Challenge of Judge and to Disqualify Judge William Bill Kephart,
Thereafter, the State filed its Responses to Petitioner’s Affidavit of Actual Innocence and
Petitioner’s Supplemental Petition on June 10, 2020. As a result of Petitioner’s Peremptory
Challenge, Petitioner’s pending matters were taken off calendar on June 15, 2020. On June
29, 2020, Petitioner filed his Reply to the State’s Response to Petitioner’s Affidavit of Actual
Innocence.

On July 7, 2020, Chief Judge Linda Bell considered, and denied, Petitioner’s Motion
for Peremptory Challenge of Judge Kephart. Chief Judge Bell’s Decision and Order was filed
on July 8, 2020,

On July 23, 2020, Petitioner filed his Reply to the State’s Response to Petitioner’s
Supplemental Petition. Petitioner, that same day, filed a Motion for Ruling for Rule 60b
Motion for Relief, Motion to Vacate; Amended Petition for Writ of Habeas Corpus. The State
filed its Response to Petitioner’s Motion for Ruling on September 2, 2020. Petitioner’s Motion
for Ruling was denied on September 9, 2020.

On September 25, 2020, Petitioner filed a Motion for Expeditious Ruling for “Amended
Petition for Writ of Habeas Corpus” 3rd Request. On October 7, 2020, he filed a Motion to
Set Evidentiary Hearing and Issue Transport Order. On October 14, 2020, Petitioner filed a
Motion to Reconsider Order Denying Motion for Ruling for Rule 60b Motion for Relief;
Motion to Vacate; Amended Petition for Writ of Habeas Corpus. The State filed responsive
pleadings to each of Petitioner’s respective filings on November 10, 2020. On November 16,
2020, the Court considered, and denied, Petitioner’s three Motions. The Court’s Order was
filed on November 21, 2020.

On December 22, 2020, Petitioner filed a “Motion to Compel Judgment Pursuant to
Nevada Revised Statutes Chapter 34 FRCP Rule 12(c) for Amended Petition for Writ of
Habeas Corpus." The State filed its Response to the instant Motion to Compel on January 27,

4
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2021. Contemporancous with its ruling on the instant Amended Petition, the Court denied
Petitioner’s Motion to Compel on February 1, 2021.

On February 1, 2021, this matter came on for hearing before this Court. This Court did
not accept argument at the time of hearing, but made the following findings and conclusions:
ANALYSIS

L PETITIONER’S AMENDED PETITION IS BARRED AS SUCCESSIVE

NRS 34.750(3) allows appointed counsel to file certain supplemental pleadings within
30 days. However, “[n]o further pleadings may be filed except as ordered by the court.” NRS
34.750(5). Additionally, NRS 34.810(2) recads:

A second or successive petition must be dismissed if the judge or justice
determines that it fails to allege new or different grounds for relief and that the
prior determination was on the merits or, if new and different grounds are
alleged, the judge or justice fids that the failure of the petitioner to assert those
grounds in a prior petition constituted an abuse of the writ.

(Emphasis added). It is strictly the petitioner’s burden to demonstrate good cause and prejudice

to survive the court’s analysis. NRS 34.810(3); Lozada v. State, 110 Nev. 349, 358, 871 P.2d
944,950 (1994); see also, Hart v. State, 116 Nev. 558, 563-64, 1 P.3d 969 972 (2000) (holding,

“where a defendant previously has sought relief from the judgment, the defendant’s failure to
identify all grounds for relief in the first instance should weigh against consideration of the
successive motion.”)

The Nevada Supreme Court has stated: “Without such limitations on the availability of
post-conviction remedies, prisoners could petition for relief in perpetuity and thus abuse post-
conviction remedies. In addition, meritless, successive and untimely petitions clog the court
system and undermine the finality of convictions.” Lozada, 110 Nev. at 358, 871 P.2d at 950.
The Nevada Supreme Court recognizes, “[u]nlike initial petitions which certainly require a
careful review of the record, successive petitions may be dismissed based solely on the fact of

the petition.” Ford v. Warden, 111 Nev. 872, 882, 901 P.2d 123, 129 (1995) (emphasis added).

In other words, if the claim or allegation was previously available with reasonable diligence,

it is an abuse of the writ to wait to assert it in a later petition. McClesky v. Zant, 499 U.S. 467,

5
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497-98 (1991). Application of NRS 34.810(2) is mandatory. State v. Eighth Judicial Dist,
Court (Riker), 121 Nev. 225, 231, 112 P.3d 1070, 1074 (2005) (noting, “[h]abeas corpus

petitions that are filed many years after conviction are an unreasonable burden on the criminal
justice system.”) The Riker Court further determined that district courts have no discretion
regarding application of statutory procedural bars, and such bars “cannot be ignored [by the
district court]| when properly raised by the State.” 1d. at 233.

This Court finds that, in the instant case, Petitioner continues to file supplemental
pleadings in the form of multiple addenda as well as the instant “Amended Petition.” However,
under NRS 34.750, the right to file supplements lies exclusively with appointed counsel.
Furthermore, this Court finds that the factual bases for Petitioner’s claims ¢xisted at the time
Petitioner filed his first Petition. Therefore, this Court concludes that Petitioner’s pleadings
are successive and subject to dismissal absent a showing of good cause and prejudice. NRS
34.810(2). Petitioner does not argue good cause nor prejudice. See generally, Amended
Petition. Thus, this Court further concludes that Petitioner’s Amended Petition does not entitle

Petitioner to relief,

II. PETITIONER’S AMENDED PETITION DOES NOT ENTITLE HIM TO
RELIEF

The Nevada Supreme Court has explained:

“lA] guilty plea represents a break in the chain of events which has preceded it
in the criminal process. When a criminal defendant has solemnly admitted in
open court that he is in fact guilty of the offense with which he is charged, he
may not thereafter raise independent claims relating to the deprivation of
constitutional rights that occurred prior to the entry of the guilty plea.”

Webb v. State, 91 Nev. 469, 470, 538 P.2d 164, 165 (1975) (quoting Tollett v. Henderson, 411
U.S. 258, 267, 93 S.Ct. 1602, 1608 (1973)). An entry of a guilty plea “waive[s] all
constitutional claims based on events occurring prior to the entry of the plea[], except those
involving voluntariness of the plea[] [itself].” Warden, Nevada State Prison v. Lyons, 100
Nev. 430, 431, 683 P.2d 505 (1984); see also Kirksey v. State, 112 Nev. 980, 999, 923 P.2d
1102, 1114 (1996) (“Where the defendant has pleaded guilty, the only claims that may be
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raised thereafter are those involving the voluntariness of the plea itself and the effectiveness

of counsel.”). Under NRS 34.810,

I.  The court shall dismiss a petition if the court determines that:

(a) The petitioner’s conviction was upon a plea of guilty or guilty but
mentally i1l and the petition is not based upon an allegation that the plea was
involuntarily or unknowingly entered or that the plea was entered without
effective assistance of counsel.

unless the court finds both cause for the failure to present the grounds and actual
prejudice to the petitioner.

(emphasis added). Furthermore, the Nevada Supreme Court has held that “challenges to the
validity of a guilty plea and claims of ineffective assistance of trial and appellate counsel must
first be pursued in post-conviction proceedings. ... [A]ll other claims that are appropriate for a
direct appeal must be pursued on direct appeal, or they will be considered waived in

subsequent proceedings.” Franklin v, State, 110 Nev. 750, 752, 877 P.2d 1058, 1059 (1994)

(emphasis added) (disapproved of on other grounds by Thomas v. State, 115 Nev. 148, 979
P.2d 222 (1999)). “A court must dismiss a habeas petition if it presents claims that either were
or could have been presented in an ecarlier proceeding, unless the court finds both cause for
failing to present the claims earlier or for raising them again and actual prejudice to the
petitioner.” Evans v. State, 117 Nev. 609, 646-47, 29 P.3d 498, 523 (2001), overruled on other
grounds by Lisle v. State, 131 Nev. 356, 351 P.3d 725 (2015). Additionally, substantive claims

are beyond the scope of habeas and waived. NRS 34.724(2)(a); see also Evans, 117 Nev. at
646-47, 29 P.3d 498 at 523; Franklin, 110 Nev. at 752, 877 P.2d 1058 at 1059.

A proper petition for post-conviction relief must set forth specific factual allegations
that would entitle the petitioner to relief. NRS 34.735(6) states, in pertinent part, “|Petitioner]
must allege specific facts supporting the claims in the petition [he] file[s] seeking relief from
any conviction or sentence. Failure to raise specific facts rather than just conclusions may
cause the petition to be dismissed.” “Bare” and “naked” allegations are not sufficient to
warrant post-conviction relief, nor are those belied and repelled by the record. Hargrove v.

State, 100 Nev. 498, 502, 686 P.2d 222,225 (1984). “A claim is ‘belied’ when it is contradicted

7
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or proven to be false by the record as it existed at the time the claim was made.” Mann v. State,
118 Nev. 351, 354, 46 P.3d 1228, 1230 (2002).
A. Petitioner’s Claims of Ineffective Assistance of Counsel are Belied by the Record

Petitioner first claims that his counsel, Mr. Michael Sanft, Esq. (“Mr, Sanft”) was
ineffective for 1) failing to appropriately investigate; 2) failing to ensure Petitioner fully
understood the conditions of the GPA; 3) failing to file a Motion to Withdraw Guilty Pea; and
4} failing to file a Notice of Appeal and/or informing Petitioner of his right to appeal. However,
this Court finds that Petitioner’s claims are belied by the record.

The Sixth Amendment to the United States Constitution provides that, “[i]n all criminal
prosecutions, the accused shall enjoy the right...to have the Assistance of Counsel for his
defense.” The United States Supreme Court has long recognized that “the right to counsel is
the right to the effective assistance of counsel.” Strickland v. Washington, 466 U.S. 668, 686,
104 S. Ct. 2052, 2063 (1984); see also State v. Love, 109 Nev. 1136, 1138, 865 P.2d 322, 323
(1993).

To prevail on a claim of ineffective assistance of trial counsel, a defendant must prove
he was denied “reasonably effective assistance” of counsel by satisfying the two-prong test of

Strickland, 466 U.S. at 686-87, 104 S. Ct. at 2063-64. See also Love, 109 Nev. at 1138, 865

P.2d at 323. Under Strickland, a defendant must show first that his counsel's representation
fell below an objective standard of reasonableness, and second, that but for counsel's errors,
there is a reasonable probability that the result of the proceedings would have been different.
466 U.S. at 687-88, 694, 104 S. Ct. at 2065, 2068; Warden, Nevada State Prison v. Lyons, 100
Nev. 430, 432, 683 P.2d 504, 505 (1984) (adopting the Strickland two-part test). “[T|here is

no reason for a court deciding an ineffective assistance claim to approach the inquiry in the
same order or even to address both components of the inquiry if the defendant makes an
insufficient showing on one.” Strickland, 466 U.S. at 697, 104 S. Ct. at 2069.

The Court begins with the presumption of effectiveness and then must determine
whether the defendant has demonstrated by a preponderance of the evidence that counsel was

ineffective. Means v. State, 120 Nev. 1001, 1011, 103 P.3d 25, 32 (2004). “Effective counsel

8
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does not mean errorless counsel, but rather counsel whose assistance is ‘[w]ithin the range of
competence demanded of attorneys in criminal cases.” Jackson v. Warden, 91 Nev. 430, 432,

537 P.2d 473, 474 (1975).

Counsel cannot be ineffective for failing to make futile objections or arguments. See

Ennis v. State, 122 Nev. 694, 706, 137 P.3d 1095, 1103 (2006). Trial counsel has the

“immediate and ultimate responsibility of deciding if and when to object, which witnesses, if
any, to call, and what defenses to develop.” Rhyne v. State, 118 Nev. 1, 8, 38 P.3d 163, 167
(2002). Further, a defendant who contends his attorney was ineffective because he did not
adequately investigate must show how a better investigation would have rendered a more

favorable outcome probable. Molina v. State, 120 Nev. 185, 192, 87 P.3d 533, 538 (2004).

Based on the above law, the role of a court in considering allegations of ineffective
assistance of counsel is “not to pass upon the merits of the action not taken but to determine
whether, under the particular facts and circumstances of the case, trial counsel failed to render

reasonably effective assistance.” Donovan v. State, 94 Nev. 671, 675, 584 P.2d 708, 711

(1978). This analysis does not mean that the court should “second guess reasoned choices
between trial tactics nor does it mean that defense counsel, to protect himself against
allegations of inadequacy, must make every conceivable motion no matter how remote the
possibilities are of success.” Id. To be effective, the constitution “does not require that counsel
do what is impossible or unethical. If there is no bona fide defense to the charge, counsel
cannot create one and may disserve the interests of his client by attempting a useless charade.”

United States v. Cronic, 466 U.S. 648, 657 n.19, 104 S. Ct. 2039, 2046 n.19 (1984).

“There are countless ways to provide effective assistance in any given case. Even the
best criminal defense attorneys would not defend a particular client in the same way.”
Strickland, 466 U.S. at 689, 104 S. Ct. at 689. “Strategic choices made by counsel after
thoroughly investigating the plausible options are almost unchallengeable.” Dawson v. State,

108 Nev. 112, 117, 825 P.2d 593, 596 (1992); see also Ford v. State, 105 Nev. 850, 853, 784

P.2d 951, 953 (1989). In essence, the court must “judge the reasonableness of counsel's

/"
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challenged conduct on the facts of the particular case, viewed as of the time of counsel's
conduct.” Strickland, 466 U.S. at 690, 104 S. Ct. at 2066.

Even if a defendant can demonstrate that his counsel’s representation fell below an
objective standard of reasonableness, she must still demonstrate prejudice and show a
reasonable probability that, but for counsel’s errors, the result of the trial would have been
different. McNelton v. State, 115 Nev. 396, 403, 990 P.2d 1263, 1268 (1999) {(citing
Strickland, 466 U.S. at 687, 104 S. Ct. at 2064). “A reasonable probability is a probability

sufficient to undermine confidence in the outcome.” Id. {citing Strickland, 466 U.S. at 687-
89, 694, 104 S. Ct. at 2064-65, 2068). This portion of the test is slightly modified when the
convictions occurs due to a guilty plea. Hill v. Lockhart, 474 U.S. 52, 59 (1985); Kirksey v.

State, 112 Nev. 980, 988 (1996). For a guilty plea, a defendant “must show that there is a
reasonable probability that, but for counsel’s errors, he would not have pleaded guilty and
would have insisted on going to trial.” Kirksey, 112 Nev. at 998 (quoting Hill, 474 U.S. at 59).

The text of the GPA includes the following (labeled “VOLUNTARINESS OF PLEA”),
in pertinent part:

I have discussed the elements of all of the original charge(s) against me with
my attorney and I understand the nature of the charge(s) against me.

I have discussed with my attorney any possible defenses, defense strategies
and circumstances which might be in my favor.

All of the foregoing elements, consequences, rights, and waiver of rights
have been thoroughly explained to me by my attorney.

[ am signing this agreement voluntarily, after consultation with my
attorney...

My attorney has answered all my questions regarding this guilty plea
agreement and its consequences to my satisfaction and I am satisfied with the
services provided by my attorney.

GPA at 5-6. Petitioner affirmed that he had read the GPA. Recorder’s Transcript of Hearing:
November 7, 2018 (“Transcript™) at 2:24-25, 3:21-22. Petitioner affirmed that Mr. Sanft

answered any questions regarding the GPA. Transcript at 3:1-3, 3:23-4:6. Petitioner affirmed
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that he understood the charge in the Amended Information. Id. at 3:4-6, 4:7-9. Petitioner
affirmed that he signed the GPA. Id. at 3:16-20. Contrary to Petitioner’s assertion that he was
told he was agreeing to a gross misdemeanor, when asked by the Court about his

understanding, Petitioner acknowledged two possible sentencing outcomes:

THE COURT: Okay. Can you tell me what your understanding is that you’re

facing as a form of punishment for the charge of attempt grand larceny here in

the State of Nevada?

THE DEFENDANT: One to four in the Nevada Department of Corrections.

THE COURT: Okay.

THE DEFENDANT: Or a gross misdemeanor of 364 days.

THE COURT: Okay. You can also be fined up to $5,000 if I treat it as a felony.

And you could be fined up to $2,000 if I treat it as a gross misdemeanor?

THE DEFENDANT: Yes, sir.

THE COURT: You understand that?

THE DEFENDANT: Yg¢s, sir.

Id. at 4:16-5:3. Therefore, this Court finds that Petitioner affirmed, both verbally to the court
and by signing the GPA, that he knew the terms of the GPA, the potential outcomes of his
plea, and that Mr. Sanft answered all the questions Petitioner had to Petitioner’s satisfaction.

This Court further finds that a review of the record belies Petitioner’s claim regarding
his appeal. Petitioner timely filed a notice of appeal on March 12, 2019. Therefore, this Court
concludes that Petitioner cannot demonstrate prejudice sufficient to satisfy Strickland, as his
appellate rights were not infringed upon.

Furthermore, to the extent that Petitioner argues Mr. Sanft was ineffective in his
investigation, this Court finds that Petitioner fails to allege, much less show, what a proper
investigation would have uncovered, much less how that information would have led
Petitioner to reject guilty plea negotiations and proceed to trial. See, Amended Petition at 10-
11. Instead, Petitioner relies upon the vague allegation that Mr. Sanft “failed to do appropriate
investigation of potentially meritorious claims.” Id. at 10. Such vague allegations are
insufficient to warrant relief under Molina. 120 Nev. at 192, 87 P.3d at 538. Furthermore,

Petitioner’s lack of specific factual support for his claim leaves the same bare and naked under

Hargrove. 100 Nev. at 502, 686 P.2d at 225.
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This Court concludes, therefore, that because each of Petitioner’s arguments in support
of his claim of ineffective assistance of counsel is belied by the record, Petitioner is not entitled

to relief on this claim.

B. Petitioner’s Claim Against his Breach of the Guilty Plea Agreement is Belied by
the Record

Petitioner goes on to claim that the State violated his right to Due Process in arguing
that Petitioner had surrendered the stipulated sentence in the GPA. Amended Petition at 13,
This claim is likewise belied by the record.

In the GPA, Petitioner expressly agreed to the clause:

I understand and agree that, if I fail to interview with the Department of Parole
and Probation (P&P), fail to appear at any subsequent hearings in this case, or
an independent magistrate, by affidavit review, confirms probable cause against
me for new criminal charges including reckless driving or DUI, but excluding
minor traffic violations, the State will have the unqualified right to argue for any
legal sentence and term of confinement allowable for the crime(s) to which I am
pleading guilty, including the use of any prior convictions I may have to increase
my sentence as an habitual criminal to five (5) to twenty (20) years, Life without
the possibility of parole, Life with the possibility of parole after ten (10) years,
or a definite twenty-five (25) year term with the possibility of parole after ten
(10} years.

GPA at 2 {(emphasis added). Later in the GPA, Petitioner also expressly agreed: “the
sentencing judge has the discretion to order the sentences served concurrently or
consecutively.” Id. at 3.

As stated supra, a Justice of the Peace found probable cause to charge Petitioner with
Burglary in Las Vegas Justice Court case 19F01534X. Therefore, pursuant to the express
language of the GPA, this Court agrees that the State regained the unqualified right to argue
for any legal sentence. GPA at 2.

Furthermore, this Court finds that Petitioner’s representations that the probable cause
in the other case had been erroncously found are also belied by the record. In District Court

case C338412, in which the Information was filed after probable cause had been found, there

1
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was no dismissal or other acquittal of Petitioner. In fact, Petitioner pled guilty in that case to
reduced charges.

Because Petitioner’s claim consists of arguments that are belied by the record,
Petitioner is not entitled to relief.

C. Pcetitioner’s Conviction Does Not Implicate Double Jeopardy

Petitioner’s third ground for relief alleges that his conviction is invalid because it
violates statutory prohibitions against “Double Jeopardy.” See, Amended Petition at 17-19.
However, this Court concludes that this claim is not cognizable in a Petition for Writ of Habeas
Corpus and was waived by Petitioner’s failure to raise it on direct appeal.

The Nevada Supreme Court has explained:

“[A] guilty plea represents a break in the chain of events which has preceded it
in the criminal process. When a criminal defendant has solemnly admitted in
open court that he is in fact guilty of the offense with which he is charged, he
may not thereafter raise independent claims relating to the deprivation of
constitutional rights that occurred prior to the entry of the guilty plea.”

Webb v. State, 91 Nev. 469, 470, 538 P.2d 164, 165 (1975) (quoting Tollett v. Henderson, 411
U.S. 258, 267, 93 S.Ct. 1602, 1608 (1973)). An entry of a guilty plea “waive[s] all

constitutional claims based on events occurring prior to the entry of the plea[], except those
involving voluntariness of the plea[] [itself].” Warden, Nevada State Prison v. Lyons, 100
Nev. 430, 431, 683 P.2d 505 (1984); sce also Kirksey v. State, 112 Nev. 980, 999, 923 P.2d
1102, 1114 (1996) (“Where the defendant has pleaded guilty, the only claims that may be

raised thereafter are those involving the voluntariness of the plea itself and the effectiveness

of counsel.”). Under NRS 34.810,

I.  The court shail dismiss a petition if the court determines that:

(a) The petitioner’s conviction was upon a plea of guilty or guilty but
mentally ill and the petition is not based upon an allegation that the plea was
involuntarily or unknowingly entered or that the plea was entered without
effective assistance of counsel.

unless the court finds both cause for the failure to present the grounds and actual
prejudice to the petitioner.

13
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(emphasis added). Furthermore, the Nevada Supreme Court has held that “challenges to the
validity of a guilty plea and claims of ineffective assistance of trial and appellate counsel must
first be pursued in post-conviction proceedings.... [A]ll other claims that are appropriate for a
direct appeal must be pursued on direct appeal, or they will be considered waived in

subsequent proceedings.” Franklin v. State, 110 Nev. 750, 752, 877 P.2d 1058, 1059 (1994)

(emphasis added) (disapproved of on other grounds by Thomas v. State, 115 Nev. 148, 979
P.2d 222 (1999)). “A court must dismiss a habeas petition if it presents claims that either were
or could have been presented in an earlier proceeding, unless the court finds both cause for
failing to present the claims carlier or for raising them again and actual prejudice to the
petitioner.” Evans v. State, 117 Nev. 609, 646-47,29 P.3d 498, 523 (2001), overruled on other
grounds by Lisle v. State, 131 Nev. 356, 351 P.3d 725 (2015). Additionally, substantive claims

are beyond the scope of habeas and waived. NRS 34.724(2)(a); sce also Evans, 117 Nev. at
646-47, 29 P.3d 498 at 523; Franklin, 110 Nev. at 752, 877 P.2d 1058 at 1059,

This Court finds that this claim does not challenge the voluntariness of Petitioner’s
guilty plea, nor does it allege ineffective assistance of counsel. Therefore, this claim should
have been pursued on direct appeal, rather than for the first time in a petition. NRS 34.810(1);
Franklin, 110 Nev. at 752, 977 P.2d at 1059. Petitioner does not attempt to argue good cause
or prejudice for raising this claim for the first time in the instant proceedings. This Court
further finds that such an argument would be meritless, as Petitioner specifically and
unconditionally waived his right to a direct appeal on this issue. GPA at 5. Furthermore,
Petitioner waived any potential constitutional defect by entering his guilty plea. Lyons, 100
Nev. at 431, 683 P.2d at 505.

Therefore, because Petitioner waived all constitutional issues prior to the entry of his
plea, and because his claim does not challenge the voluntariness of Petitioner’s plea, this Court
concludes that this claim must be denied.

D. Petitioner’s Claim Regarding his PSI Does Not Warrant Relief
Petitioner then claims that his sentence was based on multiple mistakes regarding his

criminal history in his PSI. Amended Petition at 20. However, this Court finds that Petitioner
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fails to demonstrate that he properly raised this claim before the Court at sentencing. This
Court further finds that Petitioner’s assertions are belied by a reading of the controlling
authority regarding his sentence.

When imposing a sentence on a defendant, the district court must base its sentence on

accurate information contained in a PSI. Stockmeier v. Bd. of Parole Comm’rs, 127 Nev. 243,

247, 255 P.3d 209, 212 (2011). “[I]t is important for a defendant to object to his PSI at the
time of sentencing because ‘Nevada law does not provide any administrative or judicial
scheme for amending a PSI after the defendant 1s sentenced.”” Sasser v. State, 130 Nev. 387,
390, 324 P.3d 1221, 1223 (2014) (quoting Stockmeier, 127 Nev. at 249, 255 P.3d at 213).
Furthermore, “if not resolved in the defendant’s favor, the objections [to the PSI| must be
raised on direct appeal.” Stockmeier, 127 Nev. at 250, 255 P.3d at 213 {(emphasis added).

Pursuant to Stockmeier, Petitioner should have raised his claims regarding the
misinformation in his PSI to the Court at sentencing, then upon direct appeal. 127 Nev. at 250,
255 P.3d at 213. This Court finds that Petitioner did neither. Therefore, pursuant to Franklin,
this Court finds that Petitioner waived these claims. 110 Nev. at 752, 877 P.2d at 1059.
Petitioner does not argue good cause or prejudice to overcome the procedural bars, and could
not successfully do so, as these alleged incorrections were available at the time Petitioner
pursued his direct appeal.

This Court further finds that, to the extent Petitioner claims that the timing of his
separate claims was misinterpreted by the sentencing court, his claim is belied by the statute
governing treatment as a habitual criminal. Pursuant to NRS 207.010, the analysis of prior
convictions occurs at the time of conviction, not at the time the crime was alleged. See NRS
207.010(1). At the time of sentencing, the State argued in support of habitual criminal
treatment, and the Court determined that the State had met its burden pursuant to statute.

This Court concludes that, because Petitioner waived this claim, and because this Court
has found that it is further belied by the record and by applicable laws, this claim must be
summarily denied.

/"
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E. Petitioner’s Claim Against Entry of his Guilty Plea is Belied by the Record

Petitioner’s final claim is that his guilty plea was not knowingly and voluntarily
entered, as he alleges that he did not understand the consequences of a breach of the agreement.
Amended Petition at 22. Again, this Court finds that Petitioner’s claim is belied by the record.

Contrary to Petitioner’s assertion that he believed he would simply go to trial if he
violated the terms of the GPA (see, Amended Petition at 23), this Court finds that the plain
language of the GPA sets forth that, upon a breach, “the State will have the unqualified right
to argue for any legal sentence and term of confinement...” GPA at 2. As stated supra, the
Court thoroughly canvassed Petitioner and determined that Petitioner understood the terms of
the GPA. See, Section II(A), supra. This Court further finds that Petitioner’s claim that he was
unaware that a sentence as a habitual criminal was possible is belied, as the State Noticed its
Intent to Seck Habitual Criminal Treatment on August 29, 2017, and the GPA expressly
included the possibility of habitual criminal treatment as a result of Petitioner’s breach of the
terms of the GPA. GPA at 2.

Because Petitioner’s claim is expressly belied by the record, this Court concludes that
he is not entitled to relief on the same.

ORDER

THEREFORE, Court ORDERED, Petitioner James H. Hayes’s Amended Petition for

Writ of Habeas Corpus (Post-Conviction) shall be, and is, DENIED.

DATED this day of February, 2021.
Dated this 9th day of March, 2021

Sk

DISTRIS# COURT JUDGE
Respectfully submitted, 0OFB 530 3566 E3AA
Monica Truijillo

STEVEN B. WOLFSON Py
Clark County District Attorney District Court Judge
Nevada Bar #001565
BY _ /s/ JONATHAN VANBOSKERCK

JONATHAN VANBOSKERCK

Chief Deputy District Attorney

Nevada Bar #006528
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CERTIFICATE OF SERVICE

I hereby certify that service of the State’s Findings of Fact, Conclusions of Law, and

Order was made this 26th day of February, 2021, by mail to:

JAMES HAYES, #1175077

SOUTHERN DESERT CORRECTIONAL CENTER
P.O. BOX 208

INDIAN SPRINGS, NV 89070

BY: /s/ E. GOMEZ
Employee of the District Attorney’s Office

13F10723X/JVB/j/L1
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DISTRICT COURT
CLARK COUNTY, NEVADA
James Hayes, Plaintiff(s) CASE NO: A-19-793315-W
VS, DEPT. NO. Department 3

Nevada State of, Defendant(s)

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District
Court. The foregoing Findings of Fact, Conclusions of Law and Judgment was served via the
court’s electronic eFile system to all recipients registered for e-Service on the above entitled
case as listed below:

Service Date: 3/9/2021

Melissa Boudreaux mezama(@clarkcountynv.gov
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This Motion is made and based upon the accompanying Memorandum of Points and
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RECEIVED
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CLERK OF THE COURT
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Electronically Filed
3M11/2021 4:57 PM
Steven D. Grierson

DISTRICT COURT CLERK OF THE CC
CLARK COUNTY, NEVADA &;ﬁ*‘é ﬂh

ek
James Hayes, Plaintiff(s) Case No.: A-19-793315-W
vs.
Nevada State of, Defendant(s) Department 3
NOTICE OF HEARING

Please be advised that the Petition to Reconsider Findings of Fact Conclusion of Law
" Addendum in the above-entitled matter is set for hearing as follows:
Date: April 12, 2021
Time: 8:30 AM

Location: RJC Courtroom 11C
Regional Justice Center
200 Lewis Ave.
Las Vegas, NV 83101
NOTE: Under NEFCR 9(d), if a party is not receiving electronic service through the
Eighth Judicial District Court Electronic Filing System, the movant requesting a

hearing must serve this notice on the party by traditional means.

STEVEN D. GRIERSON, CEO/Clerk of the Court

By: /s/Michelle McCarthy
Deputy Clerk of the Court

CERTIFICATE OF SERVICE

I hereby certify that pursuant to Rule 9(b) of the Nevada Electronic Filing and Conversion
Rules a copy of this Notice of Hearing was electronically served to all registered users on
this case in the Eighth Judicial District Court Electronic Filing System.

By: /s/Michelle McCarthy
Deputy Clerk of the Court

Case Number: A-19-793315-W
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Indian Springs, Nevada 89013
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Electronically Filed
3M17/2021 10:13 AM
Steven D. Grierson

DISTRICT COURT CLERK OF THE CC
CLARK COUNTY, NEVADA &;ﬁ*‘é ﬂh

ek
James Hayes, Plaintiff(s) Case No.: A-19-793315-W
vs.
Nevada State of, Defendant(s) Department 3
NOTICE OF HEARING

Please be advised that the Plaintiff’s - Petition for Reconsider Findings of "Fact and
Conclusion of Law” in the above-entitled matter is set for hearing as follows:
Date: April 29, 2021
Time: Chambers

Location: RJC Courtroom 11C
Regional Justice Center
200 Lewis Ave.
Las Vegas, NV 83101
NOTE: Under NEFCR 9(d), if a party is not receiving electronic service through the
Eighth Judicial District Court Electronic Filing System, the movant requesting a

hearing must serve this notice on the party by traditional means.

STEVEN D. GRIERSON, CEO/Clerk of the Court

By: /s/Michelle McCarthy
Deputy Clerk of the Court

CERTIFICATE OF SERVICE

I hereby certify that pursuant to Rule 9(b) of the Nevada Electronic Filing and Conversion
Rules a copy of this Notice of Hearing was electronically served to all registered users on
this case in the Eighth Judicial District Court Electronic Filing System.

By: /s/Michelle McCarthy
Deputy Clerk of the Court

Case Number: A-19-793315-W
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STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565
JONATHAN VANBOSKERCK
Chief Deputy District Attorney
Nevada Bar #006528

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA
JAMES HOWARD HAYES,
aka James Howard Hayes Jr.,
#2796708
Petitioner,
_VS_

THE STATE OF NEVADA,

Respondent.

CASE NO:

DEPT NO:

Electronically Filed
03/17/2021 12:45 PM

CLERK OF THE COURT

A-19-793315-W
C-16-315718-1
III

FINDINGS OF FACT, CONCLUSIONS OF

LAW, AND ORDER

DATE OF HEARING: FEBRUARY 1, 2021

TIME OF HEARING: 8:30 AM

THIS CAUSE having come before the Honorable MONICA TRUJILLO, District Court
Judge, on the 1st day of February, 2021, the Petitioner not being present, not being represented
by counsel, and the Respondent being represented by STEVEN B. WOLFSON, Clark County
District Attorney, through STEVEN L. WATERS, Deputy District Attorney, and the Court

having considered the matter, including briefs, transcripts, and documents on file herein, now

therefore, the Court makes the following findings of fact and conclusions of law:

FINDINGS OF FACT, CONCLUSIONS OF LAW

STATEMENT OF THE CASE
On or about July 23, 2013, James H. Hayes (hercinafter, “Petitioner’) was charged by
way of Criminal Complaint with one count of BURGLARY (Category B Felony — NRS

WCLARKCOUNTYDA.NET'CRMCASE2\2013\34003\201334063C-FFCO-(HAYES, JAMES)-002.DOCX
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205.060) and one count of ATTEMPT GRAND LARCENY (Category D Felony/Gross
Misdemeanor — NRS 205.220.1, 205.222.2, 193.330). Following a Preliminary Hearing in
Justice Court, Las Vegas Township on June 14, 2016, the charge of BURGLARY was bound
over to District Court, and the charge of ATTEMPT GRAND LARCENY was dismissed.

On June 17, 2016, the State filed an Information with the District Court, charging
Petitioner with one count of BURGLARY. On August 29, 2017, the State filed an Amended
Notice of Intent to Seck Punishment as a Habitual Criminal. On November 7, 2018, pursuant
to a Guilty Plea Agreement (“GPA”), Petitioner entered a plea of Guilty pursuant to North
Carolina v. Alford, 400 U.S. 25 (1970) to one count of ATTEMPT GRAND LARCENY. The

terms of the GPA are as follows:

The State has agreed to make no recommendation at the time of sentencing. The
State has no opposition to probation with the only condition being thirty (30}
days in the Clark County Detention Center (CCDC), with thirty (30) days credit
for time served.

GPA at 1:22-24. The GPA further includes, in pertinent part, the following acknowledgement:

I understand and agree that, if...an independent magistrate, by affidavit review,
confirms probable cause against me for new criminal charges including reckless
driving or DUI, but excluding minor traffic violations, the State will have the
unqualified right to argue for any legal sentence and term of confinement
allowable for the crime(s) to which I am pleading guilty, including the use of
any prior convictions I may have to increase my sentence as a habitual criminal
to five (5) to twenty (20) years, Life without the possibility of parole, Life with
the possibility of parole after ten (10) years, or a definite twenty-five (25) year
term with the possibility of parole after ten {10} years.

GPA at 2: 1-9. An Amended Information reflecting the new charge of ATTEMPT GRAND
LARCENY was filed in conjunction with the GPA. Petitioner was adjudged Guilty pursuant
to Alford that same day, and the sentencing hearing was scheduled for March 6, 2019.

On January 31, 2019, the State filed a State’s Notice of Motion and Motion to Revoke
Bail, asserting that in Las Vegas Justice Court case number 19F01534X, a Justice of the Peace
had found probable cause to charge Petitioner with Burglary for acts committed on or around
January 26, 2019. The State’s Motion to Revoke Bail was granted after a hearing on February
4,2019.

2
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At the sentencing hearing on March 6, 2019, the State argued that it had regained the
right to argue pursuant to the terms of the GPA. The Court agreed, and the State argued that
Petitioner should be punished under NRS 207.010 (the “Small Habitual Statute™). The Court
agreed, and Petitioner was sentenced to sixty (60) to one hundred seventy-four (174) months
in the Nevada Department of Corrections (NDOC), consecutive to Petitioner’s sentence in
another case (C315125). The Court also awarded Petitioner ten {(10) days credit for time
served. The Judgment of Conviction in this case was filed on March 12, 2019,

Petitioner filed a Notice of Appeal on March 28, 2019. Petitioner’s Case Appeal
Statement was filed on August 9, 2019 (SCN 78590).

On April 15, 2019, Petitioner filed a Petition for Writ of Habeas Corpus (“Petition™).
Pursuant to Court order, the State filed its Response on June 26, 2019. At the hearing on the
Petition on August 19, 2019, the Court noted that Petitioner filed two Addenda to his original
Petition (the first on May 7, 2019, and the second on May 9, 2019). Pursuant to the Court’s
order, the State filed a Response to the Addenda on October 10, 2019. Petitioner filed a Reply
to the State’s Response on November 4, 2019. On November 18, 2019, Petitioner’s Petition
came before the Court, at which time the Court took the matter OFF CALENDAR due to
Petitioner’s pending appeal.

On November 19, 2019, Petitioner filed another Notice of Appeal, appealing the denial
of his Coram Nobis motion. His Case Appeal Statement was filed on December 11, 2019 (SCN
80222). On August 31, 2020, the Nevada Court of Appeals affirmed the Court’s denial of his
Coram Nobis motion. Remittitur issued on October 12, 2020.

On January 14, 2020, the Nevada Supreme Court AFFIRMED Petitioner’s Judgment
of Conviction in SCN 78590. Remittitur issued on February 25, 2020.

On February 12, 2020, Petitioner filed an “Amended Petition for Writ of Habeas
Corpus” (his “Amended Petition™). This Court ordered a Response to that Amended Petition
on March 4, 2020. Thereafter, on March 6, 2020, Petitioner filed a “Petition: Expeditious
Judicial Examination NRS 34.360-34.830” (his “Petition: EJE”). Pursuant to this Court’s
/"

3
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order, the State filed its Response to both filings on April 17, 2020. Petitioner replied to the
State’s Response on May 15, 2020.

On May 15, 2020, Petitioner also filed an “Affidavit of Actual Innocence not Mere
Legal Insufficiency but ‘Factual Innocence.”” On May 27, 2020, Petitioner filed a
Supplemental Petition. While Petitioner’s numerous pleadings were pending, Petitioner filed
a Motion for Peremptory Challenge of Judge and to Disqualify Judge William Bill Kephart.
Thereafter, the State filed its Responses to Petitioner’s Affidavit of Actual Innocence and
Petitioner’s Supplemental Petition on June 10, 2020. As a result of Petitioner’s Peremptory
Challenge, Petitioner’s pending matters were taken off calendar on June 15, 2020. On June
29, 2020, Petitioner filed his Reply to the State’s Response to Petitioner’s Affidavit of Actual
Innocence.

On July 7, 2020, Chief Judge Linda Bell considered, and denied, Petitioner’s Motion
for Peremptory Challenge of Judge Kephart. Chief Judge Bell’s Decision and Order was filed
on July 8, 2020.

On July 23, 2020, Petitioner filed his Reply to the State’s Response to Petitioner’s
Supplemental Petition. Petitioner, that same day, filed a Motion for Ruling for Rule 60b
Motion for Relief; Motion to Vacate; Amended Petition for Writ of Habeas Corpus. The State
filed its Response to Petitioner’s Motion for Ruling on September 2, 2020. Petitioner’s Motion
for Ruling was denied on September 9, 2020.

On September 25, 2020, Petitioner filed a Motion for Expeditious Ruling for “Amended
Petition for Writ of Habeas Corpus” 3rd Request. On October 7, 2020, he filed a Motion to
Set Evidentiary Hearing and Issue Transport Order. On October 14, 2020, Petitioner filed a
Motion to Reconsider Order Denying Motion for Ruling for Rule 60b Motion for Relief;
Motion to Vacate; Amended Petition for Writ of Habeas Corpus. The State filed responsive
pleadings to each of Petitioner’s respective filings on November 10, 2020. On November 16,
2020, the Court considered, and denied, Petitioner’s three Motions. The Court’s Order was
filed on November 21, 2020.

/"
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On December 22, 2020, Petitioner filed the instant “Motion to Compel Judgment
Pursuant to Nevada Revised Statutes Chapter 34 FRCP Rule 12(c) for Amended Petition for
Writ of Habeas Corpus.” The State filed its Response to the instant Motion to Compel on
January 27, 2021.

On February 1, 2021, this matter came on for hearing before this Court. This Court did
not accept argument at the time of hearing, but made the following findings and conclusions:

ANALYSIS

I. PETITIONER’S RELIANCE UPON THE FEDERAL RULES OF CIVIL
PROCEDURE IS INAPPROPRIATE

In support of his instant Motion, Petitioner cites to Federal Rule of Civil Procedure
12(c). Instant Motion at 1, 3. However, this Court finds that Petitioner’s reliance upon that
Rule is improper, as Nevada law clearly details that even the Nevada Rules of Civil Procedure
only apply in the instant proceedings to the extent that they are not inconsistent with Nevada
statutes guiding habeas proceedings. See, NRS 34.780(1); State v. Powell, 122 Nev. 751, 757,
138 P.3d 453, 457 (2006); Mazzan v. State, 109 Nev. 1067, 1072, 863 P.2d 1035, 1038 (1993).

This Court finds that Petitioner has not offered any rational, much less justification, for his
reliance upon the Federal Rule. Therefore, this Court concludes that Petitioner’s reliance

thereon does not provide relevant support for the relief Petitioner secks.

II. PETITIONER’S DECISION TO ENTER A GUILTY PLEA RENDERED THE
PRELIMINARY HEARING RESULT IRRELEVANT

The Nevada Supreme Court has explained that objections to the filing of an Amended
Information are waived when they are not asserted in pretrial motions, nor on direct appeal

from conviction. Roseneau v. State, 90 Nev. 161, 521 P.2d 369 (1974); NRS 174.105. A

review of Petitioner’s entry of plea demonstrates that not only did Petitioner fail to object to
the Amended Information (charging Petitioner with Attempt Grand Larceny), but Petitioner
requested that the Court accept that filing, and Petitioner’s guilty plea to the charge contained
therein;

I
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THE COURT: Mr. Hayes, I've been handed a copy of an amended
information in this case. Have you received a copy of that?

THE DEFENDANT: Yes sir.
THE COURT: Do you have any objection of it being filed here today?
THE DEFENDANT: No, sir.

THE COURT: ...So how do you plead to the amended information that
charges you with attempt grand larceny that took place on or about the Sth day
of April, 2013 while you’re here in Las Vegas, Clark County, Nevada, where
you willfully and lawfully and feloniously and intentionally deprived the owner
permanently, thereof, by attempting to steal, take or carry away lawful money
of the United States, $650 or greater, owned by a Joshua Jarvis. And you -- by
doing this you were attempting to steal lawful money and an IPhone from Joshua
Jarvis. How do you plead to that?

THE DEFENDANT: Guilty by the way of Alford.

Recorder’s Transcript of Hearing, dated November 7, 2018 (filed September 25, 2019 in Case
No. C-16-315718-1), at 2, 5.

This Court finds that Petitioner not only understood the Amended Information, and the
charge contained therein, but further asked the Court to accept the same. Therefore, this Court
concludes that Petitioner waived any future challenge to that charge and document.

ORDER

THEREFORE, Court ORDERED, because Petitioner James H. Hayes has failed to

provide any relevant legal basis for the relief he now seeks, Petitioner’s instant Motion to

Compel shall be, and is, DENIED. Detted this 17th day of March, 2021

DATED this day of February, 2021. ; g s S :

DISTRICINJOURT JUDGE
Respectfully submitted, BB9 076 8B3E 35C3
Monica Truijillo
STEVEN B. WOLFSON District Court Judge
Clark County District Attorney
Nevada Bar #001565
BY _ /s/ JONATHAN VANBOSKERCK
JONATHAN VANBOSKERCK
Chief Deputy District Attorney
Nevada Bar #006528
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CERTIFICATE OF SERVICE

I hereby certify that service of the State’s Findings of Fact, Conclusions of Law, and

Order was made this 26th day of February, 2021, by mail to:

JAMES HAYES, #1175077

SOUTHERN DESERT CORRECTIONAL CENTER
P.O. BOX 208

INDIAN SPRINGS, NV 89070

BY: /s/ E. GOMEZ
Employee of the District Attorney’s Office

13F10723X/JVB/jj/L1
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DISTRICT COURT
CLARK COUNTY, NEVADA
James Hayes, Plaintiff(s) CASE NO: A-19-793315-W
VS, DEPT. NO. Department 3

Nevada State of, Defendant(s)

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District
Court. The foregoing Findings of Fact, Conclusions of Law and Order was served via the
court’s electronic eFile system to all recipients registered for e-Service on the above entitled
case as listed below:

Service Date: 3/17/2021

Melissa Boudreaux mezama(@clarkcountynv.gov
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A-19-793315-W

DISTRICT COURT
CLARK COUNTY, NEVADA

Writ of Habeas Corpus COURT MINUTES February 01, 2021
A-19-793315-W James Hayes, Plaintiff(s)
Nevada State of, Defendant(s)
February 01, 2021 8:30 AM Motion to Compel
HEARD BY: Trujillo, Monica COURTROOM: RJC Courtroom 11C

COURT CLERK: Grecia Snow
RECORDER: Rebeca Gomez

PARTIES
PRESENT: Waters, Steven L Attorney

JOURNAL ENTRIES
- COURT ORDERED, Motion to Compel DENIED for the reasons stated in the State's response. State
to prepare the order. Court noted as to the prior Amended Petition for Writ no order had been filed.
COURT FURTHER ORDERED, Amended Petition for Writ DENIED. State to prepare the order as to
findings of fact and conclusion of law consistent with the State's response.

NDC

CLERK'S NOTE: The above minute order has been distribubed to: James Hayes #11?5277, P.O. BOX B

" 208, Indian Springs, Nevada 89070. /// 2/16/21 gs

PRINT DATE: 02/16/2021 Pagelof1l Minutes Date:  February 01, 2021
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E. Petitioner’s Claim Against Entry of his Guilty Plea is Belied by the Record

Petitioner’s final claim is that his guilty plea was not knowingly and voluntarily
entered, as he alleges that he did not understand the consequences of a breach of the agreement.
Amended Petition at 22. Again, this Court finds that Petitioner’s claim is belied by the record.

Contrary to Petitioner’s assertion that he believed he would simply go to trial if he
violated the terms of the GPA (see, Amended Petition at 23), this Court finds that the plain
language of the GPA sets forth that, upon a breach, “the State will have the unqualified right
to argue for any legal sentence and term of confinement...” GPA at 2. As stated supra, the
Court thoroughly canvassed Petitioner and determined that Petitioner understood the terms of
the GPA. See, Section II(A), supra. This Court further finds that Petitioner’s claim that he was
unaware that a sentence as a habitual criminal was possible is belied, as the State Noticed its
Intent to Seck Habitual Criminal Treatment on August 29, 2017, and the GPA expressly
included the possibility of habitual criminal treatment as a result of Petitioner’s breach of the
terms of the GPA. GPA at 2.

Because Petitioner’s claim is expressly belied by the record, this Court concludes that
he is not entitled to relief on the same.

ORDER

THEREFORE, Court ORDERED, Pc¢titioner James H. Hayes’s Amended Petition for
Writ of Habeas Corpus (Post-Conviction) shall be, and is, DENIED.

DATED this day of February, 2021.

DISTRICT COURT JUDGE

Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY _ /s/ JONATHAN VANBOSKERCK
JONA N VANBOSKERCK
Chief Deputy District Attorney
Nevada Bar #006528
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titioner/In Propia Persona

post Office Box 208, sSDCC MAR 18 2021
Indian Springs, Nevada 89070-0208 - E! ‘2:.

IN THE ,E g ! JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

mmmmmmor_dﬁk__

Plaintiff, }

DEPT.No. %

- ’

Defendant.

DESIGNATION OF RECORD ON APPEAL

A-19-793315-W
DROA

Dougmon of Record on Apgeal

i L

The above-named Plaintiff hereby des1gnates the entire record of the
above—entltled case, to include all the papers, documents,

transcripts thereof, as and for the Record on Appeal.

DATED this 53 day of Eg!'h ’ 2021 .

pleadings, and

Plaintiff/In Propria Persona

RECEIVED
APPEALS

APR - § 201 )
CLERKOFTHECOURT

536



10

11

12

13

14

15

16

17

18

19

20

21

23

24

26

27

28

Electronically Filed
3/19/2021 1:44 PM
Steven D. Grierson

NEFF
DISTRICT COURT
CLARK COUNTY, NEVADA
JAMES HAYES,
Case No: A-19-793315-W
Petitioner, Dept No: Tl
VS.
STATE OF NEVADA,
NOTICE OF ENTRY OF FINDINGS OF FACT,
Respondent, CONCLUSIONS OF LAW AND ORDER

PLEASE TAKE NOTICE that on March 17, 2021, the court entered a decision or order in this matter, a
true and correct copy of which is attached to this notice.

You may appeal to the Supreme Court from the decision or order of this court. If you wish to appeal, you
must file a notice of appeal with the clerk of this court within thirty-three (33) days after the date this notice is

mailed to you. This notice was mailed on March 19, 2021.

STEVEN D. GRIERSON, CLERK OF THE COURT

/s/ Amanda Hampton
Amanda Hampton, Deputy Clerk

CERTIFICATE OF E-SERVICE / MAILING

I hereby certify that on this 19 day of March 2021, I served a copy of this Notice of Entry on the
following:

M By e-mail:
Clark County District Attorney’s Office
Anorney General’s Office — Appellate Division-

M The United States mail addressed as follows:
James Hayes # 1175077
P.O. Box 208
Indian Springs, NV 89070

/s/ Amanda Hampton
Amanda Hampton, Deputy Clerk

1

Case Number: A-19-793315-W
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STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565
JONATHAN VANBOSKERCK
Chief Deputy District Attorney
Nevada Bar #006528

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA
JAMES HOWARD HAYES,
aka James Howard Hayes Jr.,
#2796708
Petitioner,
_VS_

THE STATE OF NEVADA,

Respondent.

CASE NO:

DEPT NO:

Electronically Filed
03/17/2021 12:45 PM

CLERK OF THE COURT

A-19-793315-W
C-16-315718-1
III

FINDINGS OF FACT, CONCLUSIONS OF

LAW, AND ORDER

DATE OF HEARING: FEBRUARY 1, 2021

TIME OF HEARING: 8:30 AM

THIS CAUSE having come before the Honorable MONICA TRUJILLO, District Court
Judge, on the 1st day of February, 2021, the Petitioner not being present, not being represented
by counsel, and the Respondent being represented by STEVEN B. WOLFSON, Clark County
District Attorney, through STEVEN L. WATERS, Deputy District Attorney, and the Court

having considered the matter, including briefs, transcripts, and documents on file herein, now

therefore, the Court makes the following findings of fact and conclusions of law:

FINDINGS OF FACT, CONCLUSIONS OF LAW

STATEMENT OF THE CASE
On or about July 23, 2013, James H. Hayes (hercinafter, “Petitioner’) was charged by
way of Criminal Complaint with one count of BURGLARY (Category B Felony — NRS

WCLARKCOUNTYDA.NET'CRMCASE2\2013\34003\201334063C-FFCO-(HAYES, JAMES)-002.DOCX
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205.060) and one count of ATTEMPT GRAND LARCENY (Category D Felony/Gross
Misdemeanor — NRS 205.220.1, 205.222.2, 193.330). Following a Preliminary Hearing in
Justice Court, Las Vegas Township on June 14, 2016, the charge of BURGLARY was bound
over to District Court, and the charge of ATTEMPT GRAND LARCENY was dismissed.

On June 17, 2016, the State filed an Information with the District Court, charging
Petitioner with one count of BURGLARY. On August 29, 2017, the State filed an Amended
Notice of Intent to Seck Punishment as a Habitual Criminal. On November 7, 2018, pursuant
to a Guilty Plea Agreement (“GPA”), Petitioner entered a plea of Guilty pursuant to North
Carolina v. Alford, 400 U.S. 25 (1970) to one count of ATTEMPT GRAND LARCENY. The

terms of the GPA are as follows:

The State has agreed to make no recommendation at the time of sentencing. The
State has no opposition to probation with the only condition being thirty (30}
days in the Clark County Detention Center (CCDC), with thirty (30) days credit
for time served.

GPA at 1:22-24. The GPA further includes, in pertinent part, the following acknowledgement:

I understand and agree that, if...an independent magistrate, by affidavit review,
confirms probable cause against me for new criminal charges including reckless
driving or DUI, but excluding minor traffic violations, the State will have the
unqualified right to argue for any legal sentence and term of confinement
allowable for the crime(s) to which I am pleading guilty, including the use of
any prior convictions I may have to increase my sentence as a habitual criminal
to five (5) to twenty (20) years, Life without the possibility of parole, Life with
the possibility of parole after ten (10) years, or a definite twenty-five (25) year
term with the possibility of parole after ten {10} years.

GPA at 2: 1-9. An Amended Information reflecting the new charge of ATTEMPT GRAND
LARCENY was filed in conjunction with the GPA. Petitioner was adjudged Guilty pursuant
to Alford that same day, and the sentencing hearing was scheduled for March 6, 2019.

On January 31, 2019, the State filed a State’s Notice of Motion and Motion to Revoke
Bail, asserting that in Las Vegas Justice Court case number 19F01534X, a Justice of the Peace
had found probable cause to charge Petitioner with Burglary for acts committed on or around
January 26, 2019. The State’s Motion to Revoke Bail was granted after a hearing on February
4,2019.

2
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At the sentencing hearing on March 6, 2019, the State argued that it had regained the
right to argue pursuant to the terms of the GPA. The Court agreed, and the State argued that
Petitioner should be punished under NRS 207.010 (the “Small Habitual Statute™). The Court
agreed, and Petitioner was sentenced to sixty (60) to one hundred seventy-four (174) months
in the Nevada Department of Corrections (NDOC), consecutive to Petitioner’s sentence in
another case (C315125). The Court also awarded Petitioner ten {(10) days credit for time
served. The Judgment of Conviction in this case was filed on March 12, 2019,

Petitioner filed a Notice of Appeal on March 28, 2019. Petitioner’s Case Appeal
Statement was filed on August 9, 2019 (SCN 78590).

On April 15, 2019, Petitioner filed a Petition for Writ of Habeas Corpus (“Petition™).
Pursuant to Court order, the State filed its Response on June 26, 2019. At the hearing on the
Petition on August 19, 2019, the Court noted that Petitioner filed two Addenda to his original
Petition (the first on May 7, 2019, and the second on May 9, 2019). Pursuant to the Court’s
order, the State filed a Response to the Addenda on October 10, 2019. Petitioner filed a Reply
to the State’s Response on November 4, 2019. On November 18, 2019, Petitioner’s Petition
came before the Court, at which time the Court took the matter OFF CALENDAR due to
Petitioner’s pending appeal.

On November 19, 2019, Petitioner filed another Notice of Appeal, appealing the denial
of his Coram Nobis motion. His Case Appeal Statement was filed on December 11, 2019 (SCN
80222). On August 31, 2020, the Nevada Court of Appeals affirmed the Court’s denial of his
Coram Nobis motion. Remittitur issued on October 12, 2020.

On January 14, 2020, the Nevada Supreme Court AFFIRMED Petitioner’s Judgment
of Conviction in SCN 78590. Remittitur issued on February 25, 2020.

On February 12, 2020, Petitioner filed an “Amended Petition for Writ of Habeas
Corpus” (his “Amended Petition™). This Court ordered a Response to that Amended Petition
on March 4, 2020. Thereafter, on March 6, 2020, Petitioner filed a “Petition: Expeditious
Judicial Examination NRS 34.360-34.830” (his “Petition: EJE”). Pursuant to this Court’s
/"
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order, the State filed its Response to both filings on April 17, 2020. Petitioner replied to the
State’s Response on May 15, 2020.

On May 15, 2020, Petitioner also filed an “Affidavit of Actual Innocence not Mere
Legal Insufficiency but ‘Factual Innocence.”” On May 27, 2020, Petitioner filed a
Supplemental Petition. While Petitioner’s numerous pleadings were pending, Petitioner filed
a Motion for Peremptory Challenge of Judge and to Disqualify Judge William Bill Kephart.
Thereafter, the State filed its Responses to Petitioner’s Affidavit of Actual Innocence and
Petitioner’s Supplemental Petition on June 10, 2020. As a result of Petitioner’s Peremptory
Challenge, Petitioner’s pending matters were taken off calendar on June 15, 2020. On June
29, 2020, Petitioner filed his Reply to the State’s Response to Petitioner’s Affidavit of Actual
Innocence.

On July 7, 2020, Chief Judge Linda Bell considered, and denied, Petitioner’s Motion
for Peremptory Challenge of Judge Kephart. Chief Judge Bell’s Decision and Order was filed
on July 8, 2020.

On July 23, 2020, Petitioner filed his Reply to the State’s Response to Petitioner’s
Supplemental Petition. Petitioner, that same day, filed a Motion for Ruling for Rule 60b
Motion for Relief; Motion to Vacate; Amended Petition for Writ of Habeas Corpus. The State
filed its Response to Petitioner’s Motion for Ruling on September 2, 2020. Petitioner’s Motion
for Ruling was denied on September 9, 2020.

On September 25, 2020, Petitioner filed a Motion for Expeditious Ruling for “Amended
Petition for Writ of Habeas Corpus” 3rd Request. On October 7, 2020, he filed a Motion to
Set Evidentiary Hearing and Issue Transport Order. On October 14, 2020, Petitioner filed a
Motion to Reconsider Order Denying Motion for Ruling for Rule 60b Motion for Relief;
Motion to Vacate; Amended Petition for Writ of Habeas Corpus. The State filed responsive
pleadings to each of Petitioner’s respective filings on November 10, 2020. On November 16,
2020, the Court considered, and denied, Petitioner’s three Motions. The Court’s Order was
filed on November 21, 2020.

/"
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On December 22, 2020, Petitioner filed the instant “Motion to Compel Judgment
Pursuant to Nevada Revised Statutes Chapter 34 FRCP Rule 12(c) for Amended Petition for
Writ of Habeas Corpus.” The State filed its Response to the instant Motion to Compel on
January 27, 2021.

On February 1, 2021, this matter came on for hearing before this Court. This Court did
not accept argument at the time of hearing, but made the following findings and conclusions:

ANALYSIS

I. PETITIONER’S RELIANCE UPON THE FEDERAL RULES OF CIVIL
PROCEDURE IS INAPPROPRIATE

In support of his instant Motion, Petitioner cites to Federal Rule of Civil Procedure
12(c). Instant Motion at 1, 3. However, this Court finds that Petitioner’s reliance upon that
Rule is improper, as Nevada law clearly details that even the Nevada Rules of Civil Procedure
only apply in the instant proceedings to the extent that they are not inconsistent with Nevada
statutes guiding habeas proceedings. See, NRS 34.780(1); State v. Powell, 122 Nev. 751, 757,
138 P.3d 453, 457 (2006); Mazzan v. State, 109 Nev. 1067, 1072, 863 P.2d 1035, 1038 (1993).

This Court finds that Petitioner has not offered any rational, much less justification, for his
reliance upon the Federal Rule. Therefore, this Court concludes that Petitioner’s reliance

thereon does not provide relevant support for the relief Petitioner secks.

II. PETITIONER’S DECISION TO ENTER A GUILTY PLEA RENDERED THE
PRELIMINARY HEARING RESULT IRRELEVANT

The Nevada Supreme Court has explained that objections to the filing of an Amended
Information are waived when they are not asserted in pretrial motions, nor on direct appeal

from conviction. Roseneau v. State, 90 Nev. 161, 521 P.2d 369 (1974); NRS 174.105. A

review of Petitioner’s entry of plea demonstrates that not only did Petitioner fail to object to
the Amended Information (charging Petitioner with Attempt Grand Larceny), but Petitioner
requested that the Court accept that filing, and Petitioner’s guilty plea to the charge contained
therein;

I
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THE COURT: Mr. Hayes, I've been handed a copy of an amended
information in this case. Have you received a copy of that?

THE DEFENDANT: Yes sir.
THE COURT: Do you have any objection of it being filed here today?
THE DEFENDANT: No, sir.

THE COURT: ...So how do you plead to the amended information that
charges you with attempt grand larceny that took place on or about the Sth day
of April, 2013 while you’re here in Las Vegas, Clark County, Nevada, where
you willfully and lawfully and feloniously and intentionally deprived the owner
permanently, thereof, by attempting to steal, take or carry away lawful money
of the United States, $650 or greater, owned by a Joshua Jarvis. And you -- by
doing this you were attempting to steal lawful money and an IPhone from Joshua
Jarvis. How do you plead to that?

THE DEFENDANT: Guilty by the way of Alford.

Recorder’s Transcript of Hearing, dated November 7, 2018 (filed September 25, 2019 in Case
No. C-16-315718-1), at 2, 5.

This Court finds that Petitioner not only understood the Amended Information, and the
charge contained therein, but further asked the Court to accept the same. Therefore, this Court
concludes that Petitioner waived any future challenge to that charge and document.

ORDER

THEREFORE, Court ORDERED, because Petitioner James H. Hayes has failed to

provide any relevant legal basis for the relief he now seeks, Petitioner’s instant Motion to

Compel shall be, and is, DENIED. Detted this 17th day of March, 2021

DATED this day of February, 2021. ; g s S :

DISTRICINJOURT JUDGE
Respectfully submitted, BB9 076 8B3E 35C3
Monica Truijillo
STEVEN B. WOLFSON District Court Judge
Clark County District Attorney
Nevada Bar #001565
BY _ /s/ JONATHAN VANBOSKERCK
JONATHAN VANBOSKERCK
Chief Deputy District Attorney
Nevada Bar #006528
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CERTIFICATE OF SERVICE

I hereby certify that service of the State’s Findings of Fact, Conclusions of Law, and

Order was made this 26th day of February, 2021, by mail to:

JAMES HAYES, #1175077

SOUTHERN DESERT CORRECTIONAL CENTER
P.O. BOX 208

INDIAN SPRINGS, NV 89070

BY: /s/ E. GOMEZ
Employee of the District Attorney’s Office

13F10723X/JVB/jj/L1
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DISTRICT COURT
CLARK COUNTY, NEVADA
James Hayes, Plaintiff(s) CASE NO: A-19-793315-W
VS, DEPT. NO. Department 3

Nevada State of, Defendant(s)

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District
Court. The foregoing Findings of Fact, Conclusions of Law and Order was served via the
court’s electronic eFile system to all recipients registered for e-Service on the above entitled
case as listed below:

Service Date: 3/17/2021

Melissa Boudreaux mezama(@clarkcountynv.gov
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. 31311.55 T f . rran i SHonin
5 NDOC No. ‘ ‘/%\Dw ‘ CLERK OF THE COURT
3 || Ao V.0 ey 0B
4 In proper person
5 “‘h .
6 INTHE _ g JUDICIAL DISTRICT COURT OF THE
7 STATE OF NEVADA IN AND FOR THE |
8 covnty oF_( [0
ol e
10 |} Jﬂl@gﬂ@ )
11 | )
12 | Petitioner, )
13 v )
-14 ) Case No. A'." ‘Q‘:Zf%a |5"|kl
15 y )
o| St Ntk ) pene 3
17 Rgspondent; ) | o
18 )
20 MOTION AND ORDER FOR TRANSPORTATION
21 OF INMATE FOR COURT APPEARANCE
22 _ OR, IN THE ALTERNATIVE,
23 - FOR APPEARANCE BY TELEPHONE OR VIDEO CONFERENCE
24 5
ql & 8 _ . » '. : :
25 f:_u &2 1 Peuhoner,mgmﬁ proceeding pro se, requests -
26 5;”‘! f';han‘.t'ﬂ'us Honorable Court order transportation for his personal appearance or, in the
27 [Eé ,alte;g:anve, that he be made available to appear by telephone or by video conference
28 | at tHé hearing in the instant case that is scheduled for \ | 2
29 || at R\B0AM.
~f~
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My mandatory release date is; 16~ Llr 202‘_0

. 2. The Department of Corrections is required to transport offenders to and

from Court if an inmate is required or requests to appear before a Court in this state.

NRS 209.274 Transportation of Offender to Appear Before Court states:

“1. Except as otherwise provided in this section, when an offender is

required or requested fo appear before a Court i in this state, the

Department shall transport the offender to and from Court on the day
scheduled for his appearance.

2. If notice is not provided within the time set forth in NRS 50.215, the
Department shall transport the offender to Court on the date scheduled

for his appearance if it is possible to transport the offender in the usual
marwer for the transportation of offenders by the Department. If it is

not possible for the Depértment to transport the offender in the usual
manner: .

(a) The Department shall make the offender available on the date scheduled
for his appearance to provide testimony by telephone or by video conference,
'if 50 requiested’ by the Court.

(b) The Department shall provide for special transportation of the offender to
and from the Court, if the Court so orders. If the Court orders special
transportation, it shall order the county in which the Court is located to
reimburse the Department for any cost incurred for the special transportation.
(c) The Court may order the county sheriff to transport the offender to and’
from the Court at the expense of the county.”

3. My presence is required at the hearing because:
- 2-
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~ miles from Las Vegas, Nevada,
9'5 30 fr g

O 1AM NEEDED AS A WITNESS.

My petition raises substantiai issueé; of fact concerning events in which I
participated and about which only I can testify. See U.S. v. Hayman, 342 USS,
205 (1952) (District Co’urf erred when it made findings of fact concerning

Hayman's knowledge and consent to his counsel’s representation of a witness

- against Hayman without notice to Hayman or Hayman's presence at the

evidentiary hearing).

& THE HEARING WILL BE AN EVIDENTIARY HEARING.

My petition raises matenal issues of fact that can be determined only in my
presence. See Walker v. Iohnston, 312 US. 275 (1941) (government's contention
that allegations are lmprobable and unbelievable cannot serve to deny the
petitioner an opportumty to support them by ev1dence) The Nevada
Supreme Court has held that the presence of the petitioner for habeas corpus
relief is required at'any evidentiary hearing conducted on the merits of the
claim asserted in the petition. See Gebers v. Nevada, 118 Nev. 500 (2002),

4. The prohibition against ex parte communication requires that I be present

at any hearing at which the state is present and at which issues concerning the claims
raised i In my petition are addressed. U.S. Const. amends. V, VL.

5. Ifa person incarcerated in a state prison is required or is requested to

appear as a witness in any action, the Department of Corrections must be notified in
writing not less than 7 business days before the date scheduled for his appearance in
Court if the inmate is incarcerated in a prison located not more than 40 miles from
Las Vegas. NRS 50.215(4). If a person is incarcerated in a prison located 41 miles or
more from Las Vegas, the Departmenf of Corrections.must be notified in Writing not

less than 14 business days before the date scheduled for the person’s appearance in

is located approximately

-3-
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7. If there is insufficient time to provide the required notice to the Department
of Corrections for me to be transported to the hearing, I respectfully request that this
Honorable Court order the Warden to make me available on the date of the
scheduled appearance, by telephone, or video conference, pursuant to NRS
209.274(2)(a), so that I may provide relevant testimony and/or be present for the
evidentiary hearing. |

8. The rules of the institution prohibit me from placing telephone calls from
the institution, except for collect calls, unless special arrangements are made with
prison staff. Nev. Admin. Code DOC 718.01. However, arrangements for my
telephone appearance can be made by contacting the following staff member at my

institution: Mﬁm\ﬁ\'\k\ﬁm‘s , @&h[:k(

whose telephone number is

Dated this !C\% day of M%QQ&\ , 202]

s M s * |
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| " CERTFICATE OF SERVICE BY MAILING
M& ___, hereby certify, pursuant to NRCP 5(b), that on this ‘?%'
day of Mé{g:h , 2021, 1 mailed a true and correct copy of the foregoing, “ m
xS Teanudahm o8 Hsnle-e (ol AERRNE -

by placing document in a sealed pre-postage pzud envelope and deposited smd envelope in the

United State Mail addressed to the following:

- Clogy (y

4 = V.L] Ay
&‘.ME.&

mm:‘a

&ﬂﬂ!

CCFILE

DATED: thisﬂf’day.of Meely, .20 .

/In Propria Personam
Post Office Box 208,8.D.C.C.
Indian S N 89018
FORMA PAUPERIS:
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Electronically Filed
4/6/2021 10:11 AM
Steven D. Grierson

ASTA

IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA IN AND FOR

THE COUNTY OF CLARK

JAMES H. HAYES,
Case No: A-19-793315-W

Plaintiff(s), Dept No: LI

VS,

STATE OF NEVADA; WARDEN JERRY
HOWELL,

Defendant(s),

CASE APPEAL STATEMENT

1. Appellant(s): James H. Hayes
2. Judge: Monica Trujillo
3. Appellant(s): James H. Hayes
Counsel:
James H. Hayes #1175077
P.O. Box 208
Indian Springs, NV 89070
4. Respondent (s); State of Nevada; Warden Jerry Howell

Counsel:

Steven B. Wolfson, District Attorney
200 Lewis Ave.,

A-19-793315-W -1-

Case Number: A-19-793315-W
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Las Vegas, NV 89155-2212

5. Appellant(s)'s Attorney Licensed in Nevada: N/A
Permission Granted: N/A

Respondent(s)’s Attorney Licensed in Nevada: Yes
Permission Granted: N/A

6. Has Appellant Ever Been Represented by Appointed Counsel In District Court: No
7. Appellant Represented by Appointed Counsel On Appeal: N/A
8. Appellant Granted Leave to Proceed in Forma Pauperis**: N/A

**Expires 1 year from date filed

Appellant Filed Application to Proceed in Forma Pauperis: Yes,

Date Application(s) filed: June 4, 2020

9. Date Commenced in District Court: April 15, 2019
10. Brief Description of the Nature of the Action: Civil Writ

Type of Judgment or Order Being Appealed: Civil Writ of Habeas Corpus
11. Previous Appeal: No

Supreme Court Docket Number{s): N/A
12. Child Custody or Visitation: N/A
13. Possibility of Settlement: Unknown

Dated This 6 day of April 2021.

Steven D. Grierson, Clerk of the Court

/s/ Heather Ungermann

Heather Ungermann, Deputy Clerk
200 Lewis Ave

PO Box 551601

Las Vegas, Nevada 89155-1601
(702) 671-0512

cc: James H. Hayes

A-19-793315-W -2-
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Electronically Filed
04/07/2021
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Defe\adar{t [n Pro Persona
Post Office Box 208 S.D.C.C..
{ndian Springs, Nevada 39018

IN THE 8\’% JUDICIAL DISTRICT COURT OF
THE STATE OF NEVAD% IN AND FOR THE

COUNTY OF
Case No. A~H;H3?)IS N

Dept. No. %

Jai M. MEO”
| A0 b}m&@c& Dediherd
é%ab:?Q Kpleds -&f w& ez

(NRS 34. 360 3430) )
Date of Heanng: -10 2021
Time of Hearing: 61301\;“1-
= *QRAL'ARGUMENT REQUESTED, Yes ¥ No =~ === =

Q .Comes Now, defendant, M, proceeding in proper

pegbon hereby moves this Honorable Court for its ORDER granting petitioner an

O E*@ged{;&ous Jud1c1al Examination-of pctxtloners Writ of Habeas Corpus. [n addition,

1

T to ‘ﬁblchan vade ntiary Hearing for meaningful Habeas Corpus Judicial Review.
Peud m

=]

e B;'
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’ habitually violent felon with the court.

3. The court shall permit an information to be amended pursuant to subsection 4 of NRS
173.035.

HISTORY:
1967, p. 1413; 1985, p. 1026; 1993, ch. 50, § 2, p. 82; 1995, ch. 341, § 5, p. 857; 1995, ch. 443, §
195, p. 1245.

Editor's note.

Acts 1995, ch, 443, § 393, provides: “The amendatory provisions of sections 1 to 230, inclusive, and
232 to 374, inclusive, of this act do not apply to offenses which are committed before July 1, 1995.”

NOTES TO DECISIONS
Charges shown at a preliminary examination may be added.

An amendment of the original information adding the charge of extortion was properly aiowed by the
trial court, where plentiful evidence of extortion was adduced at the preliminary examination and the
defendant stated he needed no additional time to prepare for trial. Nall v, State, 85 Nev. 1, 448 P.2d 826,
1969 Nev. LEXIS 464 (Nev. 1969).

Superseding indictment not barred.

A superseding indictment filed while the original indictment is validly pending is not barred by the
statute of limitations if the new indictment does not broaden or substantially amend the original charges.
Benitez v. State, 111 Nev. 1363, 904 P.2d 1036, 111 Nev. Adv. Rep. 154, 1995 Nev. LEXIS 153 (Nev.
1995). '

A superseding indictment charging an offense that is a lesser included offense of an offense
contained in the original indictment does not broaden or substantially amend the original charges. Benitez
v. Staie, 111 Nev. 1363, 904 P.2d 1036, 111 Nev. Adv. Rep. 154, 1995 Nev. LEXIS 153 (Nev. 1895).

The justice court had no authority to sua sponte amend a felony complaint to a misdemeanor.
Parsons v, District Court, 110 Nev. 1239, 885 P.2d 1316, 110 Nev. Adv. Rep. 147, 1994 Nev. LEXIS 165
(Nev. 19984), overruled in part, Parsons v. State, 116 Nev. 928, 10 P.3d 836, 116 Nav. Adv. Rep. 101,
2000 Nev. LEXIS 113 (Nev. 2000).

An information cannot be amended so as to charge an offense not shown by the evidence
taken at the preliminary examination. Hanley v. Zenoff, 81 Nev, 9, 398 P.2d 241, 1965 Nev. LEXIS 195
(1965), superseded by statute, Snyder v. State, 103 Nev. 275, 738 P.2d 1303, 1987 Nev. LEXIS 1633
(1887} {decision under former similar statute).

BEE

Information properly amended to conform with preliminary hearing testimony.
State was properly permitted to amend the information on the first day of trial because defendant's

rights were not prejudiced and the charges remained same; the information was amended to conform to
the victim's testimony at the preliminary hearing. Viray v. State, 121 Nev. 159, 111 P.3d 1079, 121 Nev.

NVCODE ‘ 64
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An amendment cannot prejudice the defendant.

Although amendment of an information is usually within the trial cou'rt's qiscretion. that discretion is
abused if an additional or different offense is charged or the substantial rights of the defendant are
prejudiced. Green v. State, 94 Nev, 176, 576 P.2d 1123, 1978 Nev. LEXIS 516 (Nev. 1978).

efendant's substantial rights were prejudiced by an amendment of the information that added felony
murder, alleging that defendant kidnapped victim prior to murdering him, because defendant had already
testified, had no notice prior to testifying of any allegations of facts that would support a charge of felony
murder and thus had no opportunity to defend the charge, Jennings v. State, 116 Nev. 488, 998 P.2d 557,
116 Nev. Adv. Rep. 56, 2000 Nev. LEXIS 61 (Nev. 2000).

Amendment prejudiced substantial rights.

The trial court did not abuse its discretion in determining that defendant's substantial rights were
prejudiced by the amended information alleging aiding and abetting as an additional theory of murder
where State did not offer this amended information until the day of trial and there was no indication that
prior to the morning of trial defendant received adequate actual notice of the State's theory that he aided
and abetted the murder of victim. State v. Eighth Judicial Dist. Court, 116 Nev. 374, 997 P.2d 126, 116
Nev. Adv. Rep. 40, 2000 Nev. LEXIS 36 (Nev. 2000).

A charge already dismissed ma he-added by-amendment.

Neither NRS 174.145, 34.520, nor this section permit the court to order the amendment of an
information to restate a charge that has been dismissed by the magistrate at the preliminary examination,
even though the magistrate's order was clearly erroneous. Martin v. Sherifi, Clark County, 88 Nev. 303,
496 P.2d 754, 1972 Nev. LEXIS 453 (Nev. 1972).

An amendment of the information immediately prior to trial, at the suggestion of the tria judge, to
coarrect the spelling of the defendant's name was not prejudicial. Collins v. State, 88 Nev. 9, 492 P.2d 991,

1972 Nev. LEXIS 382 (Nev, 1972).
Charges must be resubmitied after dismissal.

Where due to a clerical error a defendant was charged with larceny instead of cheating at gambling,
and the prosecutar's motion to amend was denied while the defendant's habeas corpus petition was
granted, the prosecutor should have resubmitted the charges to a magistrate or grand jury. The trial court
was without jurisdiction to allow him leave to file a new information charging cheating at gambling.
Glasgow v. Sherift, Clark County, 89 Nev. 463, 515 P.2d 64, 1973 Nev. LEXIS 556 (Nev. 1973).

Venue.

The amendment of an indictment charging defendant with the crime of murder so as to allege the
venue or locality of the crime was im proper, as an allegation of the county wherein a crime is commitied is
manifestly material, as much so as any fact constituting the body of the offense iself. State v.
Chamberlain, 8 Nev, 257, 6 Nev. 258, 1871 Nev. LEXIS 1 (Nev. 1871) (decision under former similar

NVCODE 65
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;statute).
Amendment did not prejudice substantial rights of defendant.

Where the original information alleged that the act of sexual penetration was accomplished by fellatio,
and after the amendment, defendant's charged offense remained sexual assault accomplished by fellatio
and only the facts of the offense were changed, the substantial rights of the defendant were not prejudiced
by the amendment of this information since no additional offense was charged. Shannon v. State, 105
Nev. 782, 783 P.2d 942, 1989 Nev. LEXIS 306 (Nev. 1989).

There was no error in allowing the amendment of an information to conform to the evidence
presenied and remove one of the State's theories of fiability since there was no prejudice of defendant's
substantial rights; no additional or different charges were added. During trial, the State conceded that it
had not shown the baby suffered any physical injury and sought to file a second amended information,
striking the intentional physical injury theory of abuse or neglecl. Anderson v. State, 2016 Nev. App.
Unpub. LEXIS 109 (Nev. Ct. App. Mar. 16, 2016).

Amendment disallowed.

State could not be allowed to amend indictment where if the state were granted leave to amend the
indictment so .as to add previously alternately pleaded offenses as separate counts, the defendants would
be denied due process because it coutd not be said that the grand jury found probable cause on each and
overy SR GounT"STATe v~ Fancock, 114 NEv=T6T. 655 P2e-T93 T4 Nev- AGV-Fep. 20, TO0EET.
21 (Nev, 1998).

Amendment adding habitual criminal charge.

This section allows a prosecutor to add a habitual criminal charge to an indictment or information if
the prosecutor discovers sufficient prior convictions to warrant a habitual criminal sentence under NRS
207.010. McGervey v. State, 114 Nev, 460, 958 P.2d 1203, 114 Nev, Adv, Rep. 56, 1988 Nev. LEXIS 71
{Nev. 1998).

Relation back not shown.

It was improper to amend an indictment because additional and different charges did not relate back
to the original complaint, in violation of this statute; the statute of limitations was not tolled and the newly
added charges, originating from the grand jury, as opposed to justice court, were procedurally barred.
State v. Jackson, 2016 Nev. App. Unpub. LEXIS 127 (Nev. Ct. App. Mar. 18, 2016), review denied, 2016
Nev. LEXIS 741 (Nev. June 24, 2016).

Cited in:

Gallegos v. State, 84 Nev. 608, 446 P.2d 656, 1968 Nev. LEXIS 419 (1968); Harris v. State, 86 Nev.
197, 466 P.2d 850, 1970 Nev. LEXIS 484 (1970); Roseneau v. State, 30 Nev. 161, 521 P.2d 369, 1974
Nev. LEXIS 343 (1974); Huntley v. Sheriff, Clark County, 90 Nev. 187, 522 P.2d 147, 1974 Nev. LEXIS
355 (1974); Armstrong v. State, 92 Nev. 675, 557 P.2d 272, 1976 Nev. LEXIS 720 (1976); Randolph v.
State, 117 Nev. 970, 36 P.3d 424, 2001 Nev. LEXIS 84 (2001).

Research References and Practice Aids
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Electronically Filed
4/9/2021 9:49 AM
Steven D. Grierson

CLERK OF THE CO!
OPPS : &»—A EL"’“""

STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565
JONATHAN VANBOSKERCK
Chief Deputy District Attorney
Nevada Bar #06528

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

JAMES HOWARD HAYES,
aka James Howard Hayes Jr.,
#2796708

Plaintiff CASENO: A-19-793315-1

_VS..

THE STATE OF NEVADA, DEPTNO: 1II

Defendant.

STATE’S OPPOSITION TO PETITIONER'’S PETITION TO RECONSIDER
“FINDINGS OF FACT AND ((i?ONCLUSIONS OF LAW”
an
PETITION TO RECONSIDER
FINDINGS OF “FACT AND CONCLUSIONS OF LAW”

DATE OF HEARING: APRIL 12, 2021
TIME OF HEARING: 8:30 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through JONATHAN VANBOSKERCK, Chief Deputy District Attorney,
and hereby submits the attached Points and Authorities in Opposition to Petitioner’s Petition
for Reconsider [sic] “Findings of Fact and Conclusions of Law.”

This Opposition is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

i
i
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' POINTS AND AUTHORITIES
STATEMENT OF THE CASE
On or about July 23, 2013, James H. Hayes (hereinafter, “Petitioner”) was charged by

way of Criminal Complaint with one count of BURGLARY (Category B Felony — NRS
205.060) and one count of ATTEMPT GRAND LARCENY (Category D Felony/Gross
Misdemeanor — NRS 205.220.1, 205.222.2, 193.330). Following a Preliminary Hearing in
Justice Court, Las Vegas Township on J une 14, 2016, the charge of BURGLARY was bound
over to District Court, and the charge of ATTEMPT GRAND LARCENY was dismissed.

On June 17, 2016, the State filed an Information with the District Court, charging
Petitioner with one count of BURGLARY. On August 29, 2017, the State filed an Amended
Notice of Intent to Seek Punishment as a Habitual Criminal. On November 7, 2018, pursuant
to a Guilty Plea Agreement (“GPA”™), Petitioner entered a plea of Guilty pursuant to North
Carolina v. Alford, 400 U.S. 25 (1970) to one count of ATTEMPT GRAND LARCENY. The

terms of the GPA are as follows:

The State has agreed to make no recommendation at the time of sentencing. The
State has no opposition to probation with the only condition being thirty (30)
days in the Clark County Detention Center (CCDC), with thirty (30) days credit
for time served.

GPA at 1:22-24. The GPA further includes, in pertinent part, the following acknowledgement:

[ understand and agree that, if...an independent magistrate, by affidavit review,
confirms probable cause against me for new criminal charges including reckless
driving or DUI, but excluding minor traffic violations, the State will have the
unqualified right to argue for any legal sentence and term of confinement
allowable for the crime(s) to which I am pleading guilty, including the use of
any prior convictions I may have to increase my sentence as a habitual criminal
to five (5) to twenty (20) years, Life without the possibility of parole, Life with
the possibility of parole after ten (10) years, or a definite twenty-five (25) year
term with the possibility of parole after ten (10) years.

GPA at 2: 1-9. An Amended Information reflecting the new charge of ATTEMPT GRAND
LARCENY was filed in conjunction with the GPA. Petitioner was adjudged Guilty pursuant
to Alford that same day, and the sentencing hearing was scheduled for March 6, 2019.

/

2
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On January 31, 2019, the State filed a State’s Notice of Motion and Motion to Revoke
Bail, asserting that in Las Vegas Justice Court case number 19F01534X, a Justice of the Peace
had found probable cause to charge Petitioner with Burglary for acts committed on or around
January 26, 2019. The State’s Motion to Revoke Bail was granted after a hearing on February
4,2019.

At the sentencing hearing on March 6, 2019, the State argued that it had regained the
right to argue pursuant to the terms of the GPA. The Court agreed, and the State argued that
Petitioner should be punished under NRS 207.010 (the “Small Habitual Statute™). The Court
agreed, and Petitioner was sentenced to sixty (60) to one hundred seventy-four (174) months
in the Nevada Department of Corrections (NDOC), consecutive to Petitioner’s sentence in
another case (C315125). The Court also awarded Petitioner ten (10) days credit for time
served. The Judgment of Conviction in this case was filed on March 12, 2019.

Petitioner filed a Notice of Appeal on March 28, 2019. Petitioner’s Case Appeal
Statement was filed on August 9, 2019 (SCN 78590).

On April 15, 2019, Petitioner filed la Petition for Writ of Habeas Corpus (“Petition”).
Pursuant to Court order, the State filed its Response on June 26, 2019. At the hearing on the
Petition on August 19, 2019, the Court noted that Petitioner filed two Addenda to his original
Petition (the first on May 7, 2019, and the second on May 9, 2019). Pursuant to the Court’s
order, the State filed a Response to the Addenda on October 10, 2019. Petitioner filed a Reply
to the State’s Response on November 4, 2019. On November 18, 2019, Petitioner’s Petition
came before the Court, at which time the Court took the matter OFF CALENDAR due to
Petitioner’s pending appeal.

On November 19, 2019, Petitioner filed another Notice of Appeal, appealing thé deniél
of his Coram Nobis motion. His Case Appeal Statement was filed on December 11,2019 (SCN
80222). On August 31, 2020, the Nevada Court of Appeals affirmed the Court’s denial of his
Coram Nobis motion. Remittitur issued on October 12, 2020.

On January 14, 2020, the Nevada Supreme Court AFFIRMED Petitioner’s Judgment
of Conviction in SCN 78590. Remittitur is_sued on February 25, 2020.

3
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On February 12, 2020, Petitioner filed an “Amended Petition for Writ of Habeas
Corpus” (his “Amended Petition™). This Court ordered a Response to that Amended Petition
on March 4, 2020. Thereafter, on March 6, 2020, Petitioner filed a “Petition: Expeditious
Judicial Examination NRS 34.360-34.830” (his “Petition: EJE”). Pursuant to this Court’s
order, the State filed its Response to both filings on April 17, 2020, Petitioner replied to the
State’s Response on May 15, 2020.

On May 15, 2020, Petitioner also filed an “Affidavit of Actual Innocence not Mere
Legal Insufficiency but ‘Factual Innocence.”” On May 27, 2020, Petitioner filed a
Supplemental Petition. While Petitioner’s numerous pleadings were pending, Petitioner filed
a Motion for Peremptory Challenge of Judge and to Disqualify Judge William Bill Kephart.
Thereafter, the State filed its Responses to Petitioner’s Affidavit of Actual Innocence and
Petitioner’s Supplemental Petition on June 10, 2020. As a result of Petitioner’s Peremptory
Challenge, Petitioner’s pending matters were taken off calendar on June 15, 2020. On June
29, 2020, Petitioner filed his Reply to the State’s Response to Petitioner’s Affidavit of Actual
Innocence.

On July 7, 2020, Chief Judge Linda Bell considered, and denied, Petitioner’s Motion

for Peremptory Challenge of Judge Kephart. Chief Judge Bell’s Decision and Order was filed

on July g, 2020.

On July 23, 2020, Petitioner filed his Reply to the State’s Response to Petitioner’s
Supplemental Petition. Petitioner, that same day, filed a Motion for Ruling for Rule 60b
Motion for Relief; Motion to Vacate; Amended Petition for Writ of Habeas Corpus. The State
filed its Reponse to Petitioner’s Motion for Ruling on September 2, 2020. Petitioner’s Motion
for Ruling was denied on September 9, 2020.

On September 25, 2020, Petitioner filed a Motion for Expeditious Ruling for “Amended
Petition for Writ of Habeas Corpus” 3rd Request. On October 7, 2020, he filed a Motion to
Set Evidentiary Hearing and Issue Transport Order. On October 14, 2020, Petitioner filed a
Motion to Reconsider Order Denying Motion for Ruling for Rule 60b Motion for Relief;
Motion to Vacate; Amended Petition for Writ of Habeas Corpus. The State filed responsive

4
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pleadings to each of Petitioner’s respective filings on November 10, 2020. On November 16,
2020, the Court considered, and denied, Petitioner’s three Motions. The Court’s Order was
filed on November 21, 2020.

On December 22, 2020, Petitioner filed a “Motion to Compel Judgment Pursuant to
Nevada Revised Statutes Chapter 34 FRCP Rule 12(c) for Amended Petition for Writ of
Habeas Corpus.” The State filed its Response to that Motion on January 27, 2021. On February
1, 2021, the Court denied Petitioner’s Motion to Compel. The Court also noted that no order
had been filed regarding Petitioner’s Amended Petition for Writ of Habeas Corpus; therefore,
the Court denied the Amended Petition as well.

On March 9, 2021, the Court filed its Findings of Fact, Conclusions of Law and Order
denying Petitioner’s Amended Petition. On March 11, 2021, Petitioner filed a Petition to
Reconsider “Findings of Fact, Conclusion of Law” ADDENDUM (his “First Reconsideration
Petition”). Thereafter, on March 17, 2021, Petition filed a Petition for Reconsider [sic] findings
of “Fact and Conclusions of Law” (his “Second Reconsideration Petition”). On March 18,
2021, Petitioner noticed his appeal from the denial of his Amended Petition.

On April 7, 2021, Petitioner filed a Supplemental Petition for Writ of Habeas Corpus.

The State now responds to Petitioner’s Petitions for Reconsideration, as follows:

ARGUMENT

L PETITIONER’S PETITIONS FOR RECONSIDERATION ARE NOT
PROPERLY BEFORE THE COURT

Eighth Judicial District Court Rule (EJDCR) 2.24 addresses the conditions under which

reconsideration of a court’s ruling may be sought:

(a) No motions once heard and disposed of may be renewed in the same cause,
nor may the same matters therein embraced be reheard, unless by leave of the
court granted upon motion therefore, after notice of such motion to the
adverse parties.

(b) A party seeking reconsideration of a ruling of the court, other than any order
which may be addressed by motion pursuant to NRCP 50(b), 52(b), 59, or
60, must tile a motion for such reliefp within 10 days after service of written
notice of the order or judgment unless the time is shortened or enlarged b
order. A motion for rehearing or reconsideration must be served, noticed,
filed and heard as is any other motion, A motion for reconsideration does not

5
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toll the 30-day period for filing a notice of appeal from a final order or
judgment.

(Emphasis added). Thus, the EJDCR makes clear that a party seeking reconsideration must
first seek leave of the court before filing such a motion. EJIDCR 2.24(a).
Likewise, EJDCR 7.12 bars multiple applications for relief:

When an application or a petition for any writ or order shall have been made

~ to a judge and is pending or has been denied by such judge, the same

gpplication, petition, or motion may not again be made to the same or another

istrict judge, except in accordance with any applicable statute and upon the

consent in writing of the judge to whom the application, petition or motion
was first made.

Moreover, EJDCR 13(7) contains the same prohibition on pursuing reconsideration

without first obtaining leave of the court:

No motion once heard and disposed of shall be renewed in the same cause,
nor shall the same matter therein embraced be reheard, unless by leave of the
court granted upon motion thereof, after notice of such motion to the adverse
parties.

The Nevada Supreme Court has been consistent in its disapproval for multiple

applications for the same relief. See Whitehead v. Nevada Com’n on Judicial Discipline, 110
Nev. 380, 388, 873 P.2d 946, 951-52 (1994) (““it has been the law of Nevada for 125 years that
a party will not be allowed to file successive petitions for rehearing...The obvious reason for
this rule is that successive motions for rehearing tend to unduly prolong litigation™); Groesbeck
v. Warden, 100 Nev. 259, 260, 679 P.2d 1268, 1269 (1984), superseded by statute as
recognized in Hart v. State, 116 Nev. 558, 1 P.3d 969 (2000) (“petitions that are filed many
years after conviction are an unreasonable burden on the criminal justice system. The necessity
for a workable system dictates that there must exist a time when a criminal conviction is
final.”). Indeed, such an approach to manifold applications for the same relief is reflected by
the lack of the right to appeal the denial of reconsideration. See Phelps v. State, 111 Nev. 1021,
1022, 900 P.2d 344, 346 (1995). Likewise, this attitude is reinforced by the Rule clarifying
that a motion for reconsideration does not toll the time for noticing an appeal. EJDCR 2.24(b);

see In re Duong, 118 Nev. 920, 923, 59 P.3d 1210, 1212 (2002).

6
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Petitioner failed to seek leave of this Court before filing his instant Reconsideration
Petitions. Therefore, pursuantto EJDCR 2.24 and 13(7), Petitioner’s Reconsideration Petitions
are not properly before this Court. As such, these Petitions should be denied.

IL RECONSIDERATION IS UNWARRANTED

Petitioner alleges, among other things, that this Court should reconsider its rulings
because Petitioner was not given the opportunity to review the State’s proposed Findings of
Fact, Conclusions of Law and Orders (“Findings™) before the Court signed and filed the same.
See Second Reconsideration Motion at 2. While the State concedes that Petitioner should have
been given such an opportunity, Petitioner fails to demonstrate that reconsideration is the
appropriate relief, especially in light of the fact that the respective Findings correctly deny
Petitioner’s claims.

A review of Petitioner’s respective Reconsideration Motions reveals that Petitioner
does not include relevant legal authority to contradict or undermine the Court’s determinations
in the Findings. See generally First Reconsideration Motion; see also Second Reconsideration
Motion. Instead, Petitioner merely seems to be dissatisfied with the Court’s decisions. See id.
A party seeking review bears the responsibility “to cogently argue, and present relevant
authority” to support his assertions. Edwards v. Emperor’s Garden Restaurant, 122 Nev. 317,
330 n.38, 130 P.3d 1280, 1288 n.38 (2006); Dept. of Motor Vehicles and Public Safety v.
Rowland, 107 Nev. 475, 479, 814 P.2d 80, 83 (1991) (defendant’s failure to present legal

authority resulted in no reason for the district court to consider defendant’s claim); Maresca
v. State, 103 Nev. 669, 673, 748 P.2d 3, 6 (1987) (an arguing party must support his arguments
with relevant authority and cogent argument; “issues not so presented need not be addressed”);

Randall v. Salvation Army, 100 Nev. 466, 470-71, 686 P.2d 241, 244 (1984) (court may

decline consideration of issues lacking citation to relevant legal authority); Holland Livestock

v. B & C Enterprises, 92 Nev. 473, 533 P.2d 950 (1976) (issues lacking citation to relevant

legal authority do not warrant review on the merits). The State submits that Petitioner’s single-
sentence assertions of district court error, with infrequent, unexplained and/or unconnected

legal citations, fails to meet this responsibility.

7
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Petitioner’s repetition of claims that were already deemed meritless, without any further
elaboration or additional, relevant legal authority, fails to demonstrate that this Court’s
Findings warrant reconsideration. As such, Defendant’s earlier Amended Petition, and Motion
to Compel, were properly denied, and the ‘oversight of submitting the Findings to Petitioner
for review should be deemed harmless.

CONCLUSION
Based on the above, the State respectfully requests that this Court DENY both of

Petitioner’s Reconsideration Petitions in their entireties.

DATED this HN__ day of April, 2021.

Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY f g _ for

JONA
Chief Deputy Di
Nevada Bar #065

CERTIFICATE OF MAILING.
I hereby certify that service of the above and foregoing was made this f _}77 day of

April, 2021, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

JAMES H. HAYES, BAC #1175077

SOUTHERN DESERT CORRECTIONAL CENTER
P.0. BOX 208

INDIAN SPRINGS, NV 89018

i~

BY W Nup
C.Garcia” ¥ !
Secretary for the District Attorney's Office

cg/l.2
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Electronically Filed
4/14/2021 12:54 PM
Steven D. Grierson

CLERK OF THE CC

STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565
JONATHAN VANBOSKERCK
Chief Deputy District Attorney
Nevada Bar #06528

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

JAMES HOWARD HAYES,
aka, James Howard Hayes Jr., #2796708

Plaintiff, CASENO:  A-19-793315-1

_VS_

THE STATE OF NEVADA, DEPT NO: III

Defendant.

STATE’S OPPOSITION TO PETITIONER’S MOTION TO
MODIFY AND/OR CORRECT ILLEGAL SENTENCE

DATE OF HEARING: APRIL 19, 2021
TIME OF HEARING: 8:30 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through JONATHAN VANBOSKERCK, Chief Deputy District Attorney,
and hereby submits the attached Points and Authorities in State’s Opposition to Petitioner’s
Motion to Modify and/or Correct Illegal Sentence.

This Opposition is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

"
"
"
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE

On or about July 23, 2013, James H. Hayes (hereinafter, “Petitioner”) was charged by
way of Criminal Complaint with one count of BURGLARY (Category B Felony — NRS
205.060) and one count of ATTEMPT GRAND LARCENY (Category D Felony/Gross
Misdemeanor — NRS 205.220.1, 205.222.2, 193.330). Following a Preliminary Hearing in
Justice Court, Las Vegas Township on June 14, 2016, the charge of BURGLARY was bound
over to District Court, and the charge of ATTEMPT GRAND LARCENY was dismissed.

On June 17, 2016, the State filed an Information with the District Court, charging
Petitioner with one count of BURGLARY. On August 29, 2017, the State filed an Amended
Notice of Intent to Seek Punishment as a Habitual Criminal. On November 7, 2018, pursuant
to a Guilty Plea Agreement (“GPA™), Petitioner entered a plea of Guilty pursuant to North
Carolina v. Alford, 400 U.S. 25 (1970) to one count of ATTEMPT GRAND LARCENY.

The terms of the GPA are as follows:

The State has agreed to make no recommendation at the time of sentencing. The
State has no opposition to probation with the only condition being thirty (30)
days in the Clark County Detention Center (CCDC), with thirty (30) days credit
for time served.

GPA at 1:22-24.

The GPA further includes, in pertinent part, the following acknowledgement:

I understand and agree that, if...an independent magistrate, by affidavit review,
confirms probable cause against me for new criminal charges including reckless
driving or DUI, but excluding minor traffic violations, the State will have the
unqualified right to argue for any legal sentence and term of confinement
allowable for the crime(s) to which I am pleading guilty, including the use of
any prior convictions I may have to increase my sentence as a habitual criminal
to five (5) to twenty (20} years, Life without the possibility of parole, Life with
the possibility of parole after ten (10) years, or a definite twenty-five (25) year
term with the possibility of parole after ten (10} years.

GPA at 2: 1-9.

2
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An Amended Information reflecting the new charge of ATTEMPT GRAND
LARCENY was filed in conjunction with the GPA. Petitioner was adjudged Guilty pursuant
to Alford that same day, and the sentencing hearing was scheduled for March 6, 2019,

On January 31, 2019, the State filed a State’s Notice of Motion and Motion to Revoke
Bail, asserting that in Las Vegas Justice Court case number 19F01534X, a Justice of the Peace
had found probable cause to charge Petitioner with Burglary for acts committed on or around
January 26, 2019. The State’s Motion to Revoke Bail was granted after a hearing on February
4,2019.

At the sentencing hearing on March 6, 2019, the State argued that it had regained the
right to argue pursuant to the terms of the GPA. The Court agreed, and the State argued that
Petitioner should be punished under NRS 207.010 (the “Small Habitual Statute”). The Court
agreed, and Petitioner was sentenced to sixty (60) to one hundred seventy-four (174) months
in the Nevada Department of Corrections (NDOC), consecutive to Petitioner’s sentence in
another case (C315125). The Court also awarded Petitioner ten (10) days credit for time
served. The Judgment of Conviction in this case was filed on March 12, 2019,

Petitioner filed a Notice of Appeal on March 28, 2019. Petitioner’s Case Appeal
Statement was filed on August 9, 2019 (SCN 78590).

On April 15, 2019, Petitioner filed a Petition for Writ of Habeas Corpus (“Petition™).
Pursuant to Court order, the State filed its Response on June 26, 2019. At the hearing on the
Petition on August 19, 2019, the Court noted that Petitioner filed two Addenda to his original
Petition (the first on May 7, 2019, and the second on May 9, 2019). Pursuant to the Court’s
order, the State filed a Response to the Addenda on October 10, 2019. Petitioner filed a Reply
to the State’s Response on November 4, 2019. On November 18, 2019, Petitioner’s Petition
came before the Court, at which time the Court took the matter OFF CALENDAR due to
Petitioner’s pending appeal.

On November 19, 2019, Petitioner filed another Notice of Appeal, appealing the denial
of his Coram Nobis motion. His Case Appeal Statement was filed on December 11, 2019 (SCN

3
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80222). On August 31, 2020, the Nevada Court of Appeals affirmed the Court’s denial of his
Coram Nobis motion. Remittitur issued on October 12, 2020.

On January 14, 2020, the Nevada Supreme Court AFFIRMED Petitioner’s Judgment
of Conviction in SCN 78590. Remittitur issued on February 25, 2020.

On February 12, 2020, Petitioner filed an “Amended Petition for Writ of Habeas
Corpus” (his “Amended Petition”). This Court ordered a Response to that Amended Petition
on March 4, 2020. Thereafter, on March 6, 2020, Petitioner filed a “Petition: Expeditious
Judicial Examination NRS 34.360-34.830” (his “Petition: EJE”). Pursuant to this Court’s
order, the State filed its Response to both filings on April 17, 2020. Petitioner replied to the
State’s Response on May 15, 2020.

On May 15, 2020, Petitioner also filed an “Affidavit of Actual Innocence not Mere
Legal Insufficiency but ‘Factual Innocence.”” On May 27, 2020, Petitioner filed a
Supplemental Petition. While Petitioner’s numerous pleadings were pending, Petitioner filed
a Motion for Peremptory Challenge of Judge and to Disqualify Judge William Bill Kephart.
Thereafter, the State filed its Responses to Petitioner’s Affidavit of Actual Innocence and
Petitioner’s Supplemental Petition on June 10, 2020. As a result of Petitioner’s Peremptory
Challenge, Petitioner’s pending matters were taken off calendar on June 15, 2020. On June
29, 2020, Petitioner filed his Reply to the State’s Response to Petitioner’s Affidavit of Actual
Innocence.

On July 7, 2020, Chief Judge Linda Bell considered, and denied, Petitioner’s Motion
for Peremptory Challenge of Judge Kephart. Chief Judge Bell’s Decision and Order was filed
on July 8, 2020.

On July 23, 2020, Petitioner filed his Reply to the State’s Response to Petitioner’s
Supplemental Petition. Petitioner, that same day, filed a Motion for Ruling for Rule 60b
Motion for Relief; Motion to Vacate; Amended Petition for Writ of Habeas Corpus. The State
filed its Response to Petitioner’s Motion for Ruling on September 2, 2020. Petitioner’s Motion
for Ruling was denied on September 9, 2020,

/"
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On September 25, 2020, Petitioner filed a Motion for Expeditious Ruling for “Amended
Petition for Writ of Habeas Corpus” 3rd Request. On October 7, 2020, he filed a Motion to
Set Evidentiary Hearing and Issue Transport Order. On October 14, 2020, Petitioner filed a
Motion to Reconsider Order Denying Motion for Ruling for Rule 60b Motion for Relief;
Motion to Vacate; Amended Petition for Writ of Habeas Corpus. The State filed responsive
pleadings to each of Petitioner’s respective filings on November 10, 2020. On November 16,
2020, the Court considered, and denied, Petitioner’s three Motions. The Court’s Order was
filed on November 21, 2020.

On December 22, 2020, Petitioner filed a “Motion to Compel Judgment Pursuant to
Nevada Revised Statutes Chapter 34 FRCP Rule 12(c) for Amended Petition for Writ of
Habeas Corpus.” The State filed its Response to that Motion on January 27, 2021. On February
1, 2021, the Court denied Petitioner’s Motion to Compel. The Court also noted that no order
had been filed regarding Petitioner’s Amended Petition for Writ of Habeas Corpus; therefore,
the Court denied the Amended Petition as well.

On March 9, 2021, the Court filed its Findings of Fact, Conclusions of Law and Order
denying Petitioner’s Amended Petition. On March 11, 2021, Petitioner filed a Petition to
Reconsider “Findings of Fact, Conclusion of Law” ADDENDUM. Thereafter, on March 17,
2021, Petition filed a Petition for Reconsider [sic] findings of “Fact and Conclusions of Law.”
On March 18, 2021, Petitioner noticed his appeal from the denial of his Amended Petition.

On March 25, 2021, Petitioner filed the instant Motion to Modify and/or Correct Illegal
Sentence (his “Motion to Modify™).

On April 7, 2021, Petitioner filed a Supplemental Petition for Writ of Habeas Corpus.

The State now responds to Petitioner’s Motion to Modify, as follows:

ARGUMENT

I PETITIONER FAILS TO DEMONSTRATE THAT HIS SENTENCE IS
ILLEGAL

In general, a district court lacks jurisdiction to modify or vacate a sentence once the

defendant has started serving it. Passanisi v. State, 108 Nev. 318, 322, 831 P.2d 1371, 1373

5
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(1992), overruled on other grounds by Harris v. State, 130 Nev. 435, 447, 329 P.3d 619, 627
(2014). Not every mistake or error during sentencing gives rise to a due process violation.

State v. District Court (Husney), 100 Nev. 90, 97, 677 P.2d 1044, 1048 (1984).

Instead, the Nevada Supreme Court has emphasized, “a motion to modify a sentence is
limited in scope to sentences based on mistaken assumptions about a defendant’s criminal
record which work to the defendant’s exireme detriment.” Edwards v. State, 112 Nev. 704,

708, 918 P.2d 321, 324 (1996). Such motions address “only the facial legality of a sentence”

and cannot “be used as a vehicle for challenging the validity of a judgment of conviction or
sentence based on alleged errors occurring at trial or sentencing.” Id. The latter “must be raised
in habeas proceedings.” Id.

However, district courts have “wide discretion” in sentencing decisions, and “[s]o long
as the record does not demonstrate prejudice resulting from consideration of information or
accusations founded on facts supported only by impalpable or highly suspect evidence,” their
decisions will not be disturbed. Allred v. State, 120 Nev. 410, 420, 92 P.2d 1246, 1253 (2004)
(quoting Silks v. State, 92 Nev. 91, 94, 545 P.2d 1159, 1161 (1976)). Pursuant to statute,
district courts may consider “any reliable and relevant evidence at the time of sentencing.”
NRS 176.015(6). So long as the district court’s sentencing decision falls within the statutory
range of punishment, the length of a sentence itself will not be considered an abuse of the

court’s discretion. See Glegola v. State, 110 Nev. 344, 349, 871 P.2d 950, 953 (1994) (citing

Deveroux v. State, 96 Nev. 388, 610 P.2d 722 (1980).

Petitioner enumerates eight (8) arguments against his sentence. See generally, Motion
to Modify. However, Petitioner’s arguments fall short as they are each beyond the limited
scope of motions to modify, or are belied by the record.

A.Petitioner was Properly Adjudicated a Habitual Criminal

At the time Petitioner entered his guilty plea,! NRS 207.010 explained (in pertinent
part):

I'NRS 207.010 was amended, effective July 1, 2020. However, the State’s Response reflects the
effective version of the statute as of the time of Petitioner’s conviction,

6
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...a person convicted in this State of:

(a) Any felony, who has previously been two times convicted, whether in this
State or elsewhere, of any crime which under the laws of the situs of the crime
or of this State would amount to a felony is a habitual criminal and shall be
punished for a category B felony by imprisonment in the state prison for a

rzlz)inimum term of not less than 5 years and a maximum term of not more than
years.

Petitioner argues that he was improperly adjudicated as a habitual criminal, because he
did not have the requisite number of convictions. Motion to Modify at 2-3. However, Court
Minutes from Petitioner’s Sentencing hearing reflect that the State presented evidence of
Petitioner’s previous convictions, and that the Court found that the State had met its burden
under NRS 207.010. See Court Minutes, dated March 6, 2019 (filed March 12, 2019).
Furthermore, the Presentence Investigation Report (“PST?) reflected four (4) prior felony
convictions, including two (2) prior felonies in Houston, Texas, and two (2) prior felonies in
Las Vegas, Nevada. PSI at 3-4. Therefore, Petitioner’s claim is belied by the record, and cannot

entitle Petitioner to relief. See Hargrove v. State, 100 Nev. 498, 502, 686 P.2d 222, 225 (1984)

(“bare” and “naked” claims are insufficient to warrant relief).

Petitioner also argues that he could not properly be adjudicated as a habitual criminal,
as the two (2) Las Vegas felonies in Petitioner’s PSI occurred after the alleged offenses
occurred in the instant underlying case. Motion to Modify at 3. However, Petitioner fails to
support his assertion that the date of offense, rather than the date of conviction, controls for
purposes of NRS 207.010.2 See id. Therefore, Petitioner cannot demonstrate that the district
court erred in adjudicating Petitioner a habitual criminal.

Petitioner finally argues that the district court abused its discretion by imposing habitual
criminalization when his prior felonies were not violent. Motion to Modify at 3. While

Petitioner argues that “the sentencing Judge violated legislation intent,” Petitioner fails to state

2 The State represents that the Nevada Supreme Court has not given guidance regarding which
controls; however, an interpretation that the date of conviction controls would be consistent with the
Nevada Supreme Court’s determination in Gallego v. State, 101 Nev. 782, 792-93, 711 P.2d 856, 863-
64 (1985), in which the Nevada Supreme Court sustained a “prior conviction” aggravating
circumstance where the conduct occurred chronologically affer the offense for which the death penalty
was sought, but the sentence occurred prior to the penalty hearing in the capital case. Citing NRS
200.033(2).

7
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what that intent was, much less in light of the statute’s blatant omission of characterization of
felonies to be used. See id.; see also NRS 207.010. Moreover, Petitioner’s argument is belied
by Nevada precedent, as the Nevada Supreme Court has previously recognized that, after
existence of prior felonies has been shown, a district court has only the discretion to dismiss a
count of habitual criminality, not the discretion to adjudicate a defendant a habitual criminal.

See O’Neill v. State, 123 Nev. 9, 12-16, 153 P.3d 38, 40-42 (2007). As such, because

Petitioner’s arguments are belied and/or unsupported, Petitioner’s claim cannot entitle

Petitioner to relief.

B.The State Properly Noticed its Intent to Seck Punishment as a Habitual
Criminal

Petitioner next claims that the State failed to properly notice its intent to seck habitual
criminal punishment for his Attempt Grand Larceny charge. Motion to Modify at 3. However,
Petitioner’s claim is directly belied by the record, as the Amended Notice of Intent to Seek
Punishment as a Habitual Criminal, filed on August 29, 2017, includes a notice that the State
would seek punishment under NRS 207.010 “in the event of a felony conviction in the above-
entitled action.” At 1:21-22, Therefore, pursuant to Hargrove, Petitioner’s claim does not
warrant relief. 100 Nev. at 502, 686 P.2d at 225.

To the extent Petitioner asserts that the State was required to specify under which count
the State would seck habitual criminal treatment, Petitioner fails to support such an assertion
with legal authority. Motion to Modify at 3. Therefore, Petitioner’s claim is naked and still
falls subject to Hargrove, 100 Nev. at 502, 686 P.2d at 225.

To the extent Petitioner believes that the State was required to include a separate count
under the habitual criminal statute in the charging document, Petitioner’s own quotation belies
Petitioner’s claim for relief. See Motion to Modify at 3 {(quoting NRS 207.010(2))
(acknowledging prosecutors’ discretion to charge habitual criminalization as a separate
count). As the statute is clearly permissive, and leaves such a decision up to prosecutors’
discretion, the State’s decision in the instant, underlying case to not include a separate count

does not entitle Petitioner to relief.

8
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C.Petitioner’s Claims Against his PSI Should Have Been Raised on Direct Appeal
Petitioner also includes a claim that his PSI improperly and prejudicially includes
Petitioner’s 2016 Burglary conviction. Motion to Modify at 4. As a preliminary issue,
Petitioner fails to appreciate that his argument should have been raised on direct appeal, and
is waived for Petitioner’s failure to raise it thus. See Stockmeier v. State Bd. of Parole Com’rs,

127 Nev. 243, 250-51, 255 P.3d 209, 214 (2011) (“to allow a defendant to wait and challenge

a PSI in a later action would open courts to a flood of litigation from prisoners seeking
amendments to their PSIs long after being sentenced...”). Petitioner fails to support his
argument that, simply because that conviction occurred chronologically later, that conviction
should not have been included. See id. Morcover, Petitioner does not argue that his 2016
Burglary conviction was “impalpable or highly suspect”; therefore, Petitioner cannot argue
that consideration of other criminal activity constituted an abuse of the district court’s
discretion. See Allred, 120 Nev. at 420, 92 P.2d at 1253. Therefore, because Petitioner does
not challenge the validity of that conviction, and because Petitioner failed to raise this claim
on direct appeal, Petitioner’s claim is naked and does not constitute grounds for relief.
Hargrove, 100 Nev. at 502, 686 P.2d at 225.

Instead, the State would submit that, as the Court may — pursuant to statute — consider
any relevant evidence at sentencing, and as Petitioner’s criminal conduct was relevant to the
Court’s determination of an appropriate sentence, the Court properly considered Appellant’s
2016 Burglary at sentencing. NRS 176.015(6). Therefore, Petitioner cannot demonstrate that
he was unduly prejudiced by the inclusion of that information in his PSI.

D.Petitioner Voluntarily Pled Guilty

Petitioner next claims that that “proof of guilt of the primary charge” was required
before Petitioner could have properly been adjudicated as a habitual criminal. Motion to

Modify at 4. In so claiming, Petitioner relies on Stocks v. Warden, 86 Nev. 758, 476 P.2d 469

(1970). However, Petitioner’s reliance on Stocks is misplaced, as that case does not support
Petitioner’s claim.

"

9
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In Stocks, the Nevada Supreme Court did not treat the validity of adjudication under
the habitual criminal statute. See 86 Nev. 758, 476 P.2d 469. Instead, the Stocks Court upheld

the denial of a petitioner’s postconviction pleading. See id. It appears that Petitioner, here, is
relying on dicta regarding the irrelevance of the district court’s canvass regarding the
possibility of habitual criminalization on the validity of a defendant’s guilty plea. Compare
Motion to Modify at 4 with Stocks, 86 Nev. at 761, 476 P.2d at 471. However, the Stocks
Court did not define “primary offense,” much less in the way Petitioner now seeks to employ
that term. See id. Therefore, it is unclear how Stocks could entitle Petitioner to relief,

Petitioner fails to demonstrate that his guilty plea to Attempt Grand Larceny was
insufficient under NRS 207.010. Therefore, Petitioner’s claim is naked and insufficient to
warrant relief pursuant to Hargrove. 100 Nev. at 502, 686 P.2d at 225. Moreover, Petitioner’s
decision to plead guilty to that charge waives any challenge to any alleged defects related to
Petitioner’s conviction. Woods v. State, 114 Nev. 468, 477, 958 P.2d 91, 97 (1998); Reuben
C. v. State, 99 Nev. 845, 845-46, 673 P.2d 493, 493 (1983); Powell v. Sheriff, 85 Nev. 684,
687, 462 P.2d 756, 758 (1969).

E. Petitioner Fails to Support his Argument Regarding Credit for Time Served

Petitioner next claims that he was not given the proper amount of credit for time served.
Motion to Modify at 4-5. However, Petitioner’s “claim” amounts to only a naked assertion,
without any specific facts or argument. Id. As such, Petitioner’s claim is suitable only for
summary denial under Hargrove. 100 Nev. at 502, 686 P.2d at 225.

Indeed, what sparce argument Petitioner does include is belied by Nevada precedent.
NRS 176.055 entitles defendants to credit for the time spent incarcerated prior to the
defendants’ sentence. However, pursuant to Petitioner’s PSI, Petitioner was released on bail
pending his trial and, ultimately, his guilty plea. See PSI at 6. Therefore, Petitioner was only
entitled to the time of actual “presentence confinement” prior to sentencing. See Kuykendall
v. State, 112 Nev. 1285, 926 P.2d 781 (1996). The Nevada Department of Public Safety
calculated that Petitioner spent ten (10) days in presentence confinement. See PSI at 6.

Petitioner fails to offer any factual or legal basis for disregarding this precedent, or for

10
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challenging the calculation included in Petitioner’s PSI. See Motion to Modify. Therefore,
Petitioner has failed to demonstrate that he is entitled to relief.

F. Petitioner’s Guilty Plea Waived his Challenge to his Conviction

Petitioner then recycles his claim against his conviction for Attempt Grand Larceny,
arguing that the dismissal of that count at the Justice Court level precluded any conviction of
that offense. Motion to Modify at 5. However, Petitioner fails to recognize that this claim has
been repeatedly rejected throughout the instant postconviction proceedings. See, e.g.,
Petitioner’s “Motion in the Nature of a Writ of Coram Nobis,” filed on September 9, 2019.
Moreover, Petitioner’s claim fails even on the merits thereof, as it is belied by Petitioner’s plea
canvass and the text of Petitioner’s GPA.

The Court addressed Petitioner, and asked if Petitioner had any objection to the
Amended Information containing the charge of Attempt Grand Larceny, to which Petitioner
responded, “No, sir.” Recorder’s Transcript, dated November 7, 2018 (filed September 25,
2019) at 2. Petitioner affirmed that he had read, and that he understood, the Amended
Information and the GPA. Id. at 3-4. Petitioner asserted that he believed pleading guilty
pursuant to Alford to Attempt Grand Larceny was in his best interest. Id. at 5-6. When the
State gave its factual synopsis to support Petitioner’s plea, Petitioner and his counsel agreed
with those facts. Id. at 7. The Court also advised Petitioner that he did not need to acknowledge
actual guilt; rather, Petitioner simply acknowledged that he believed his plea was in his best
interest. Id.

In Petitioner’s GPA, Petitioner specifically agreed to plead guilty pursuant to Alford to
Attempt Grand Larceny. GPA at 1. Again, Petitioner acknowledged the circumstances of his
plea, which included that he did not need to admit actual guilt. Id. at 2. Petitioner recognized
his voluntary waiver of his right to demand that the State prove every element of the crimes
against him at trial. Id. at 5. Petitioner endorsed the notion that the guilty plea was in his best
interest, and that a trial would be contrary to his best interest. Id.

Because Petitioner knowingly and voluntarily adopted the Amended Information, and

knowingly and voluntarily pled guilty pursuant to Alford to the charge of Attempt Grand

11
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Larceny, Petitioner cannot now challenge the basis for his conviction. Furthermore, as
Petitioner’s claim is belied by the record, the same should be summarily dismissed. Hargrove,
100 Nev. at 502, 686 P.2d at 225.

G.Attempt Grand Larceny was Properly Adjudicated

Petitioner proceeds by asserting that the crime to which he pled guilty should have been
deemed a misdemeanor. Motion to Modify at 5. Petitioner does not include any authority for
this assertion. Id. In fact, both the Amended Information and the GPA clearly label Attempt
Grand Larceny a “Category D Felony/Gross Misdemeanor,” a label supported by the
enumerated statutes in those documents. See GPA at 1. Therefore, Petitioner’s claim that he
should have received a misdemeanor conviction is belied by the record, and by applicable
statutes, and cannot entitle Petitioner to relief. Hargrove, 100 Nev. at 502, 686 P.2d at 225.

H.Petitioner’s Claim of Actual Innocence is Irrelevant and Unsubstantiated

Finally, Petitioner again raises a claim of “actual innocence” regarding the very crime
to which he pled guilty. Motion to Modify at 5-6. Petitioner continues to overlook the fact that
he waived this claim by pleading guilty. Woods, 114 Nev. at 477, 958 P.2d at 97; Reuben C.,
99 Nev. at 845-46, 673 P.2d at 493; Powell, 85 Nev. at 687, 462 P.2d at 758. Moreover,
Petitioner’s claim of actual innocence lacks merit.

The main case cited by Petitioner is instructive: in Bousley v. United States, 523 U.S.

614, 623, 118 S.Ct. 1604, 1611 (1998), the United States Supreme Court determined that
actual innocence means factual innocence, not legal insufficiency. See Motion to Modify at 5
(citing Bousley); see also Sawyer v. Whitley, 505 U.S. 333, 338-39, 112 S.Ct. 2514, 2518-19
(1992). To establish actual innocence of a crime, a petitioner “must show that it is more likely
than not that no reasonable juror would have convicted him absent a constitutional violation.”
Pellegrini, 117 Nev. at 887, 34 P.3d at 537. However, the standard for actual innocence is a
stringent one, designed to be applied only in the most extraordinary situations. See Schlup v.
Delo, 513 U.S. 298, 316, 115 S.Ct. 851, 861 {1995). Indeed, a petitioner must demonstrate
newly discovered evidence of his innocence that is “so strong that a court cannot have

confidence in the outcome of the trial.” Id.

12
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However, even if a petitioner can meet such a stringent standard, the doctrine of actual

innocence is not, itself, a free-standing basis for habeas relief. See Meadows v. Delo, 99 F.3d

280, 283 (8th Cir. 1996) (citing Herrera v. Collins, 506 U.S. 390, 400, 113 S.Ct. 853, 860

(1993)). Instead, the doctrine is a “gateway” through which a petitioner may overcome
procedural defaults and require the reviewing court to review his claims on the merits. Schlup,
513 U.S. at 315,115 S.Ct. at 861.

Petitioner claims that the early dismissal of the count of Attempt Grand Larceny is
evidence of his innocence. Motion to Modify at 6. However, Petitioner’s claim amounts to a
“legal sufficiency” claim, as Petitioner simply argues that as a matter of law he should have
been precluded from entering a guilty plea to the charge of Attempt Grand Larceny, since that
charge was dismissed after the Preliminary Hearing. Id. While Petitioner’s argument relies on
the factual findings at the Preliminary Hearing, Petitioner fails to assert any “new evidence”
of Petitioner’s evidence that would call into question Petitioner’s guilty plea and resulting
conviction, Id.

Moreover, Petitioner attempts to utilize his claim of actual innocence as a freestanding
claim that he asserts entitles him to relief. See Motion to Modify at 5-6. Petitioner, therefore,
fails to recognize that actual innocence is available only to overcome procedural defaults, and
is not available to, on its own, entitle Petitioner to relief. See Schlup, 513 U.S. at 315, 115
S.Ct. at 861. Therefore, as Petitioner is not attempting to overcome any procedural bars, his
claim of actual innocence is irrelevant and does not entitle Petitioner to relief.

"
"
"
"
"
"
/"
/"
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CONCLUSION

Because Petitioner’s claims are outside the limited scope of motions to modify, and/or
are belied by the record and relevant legal authority, the State respectfully requests that this
Court DENY Petitioner’s Motion to Modify and/or Correct Illegal Sentence in its entirety.

DATED this 14th day of April, 2021.

Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY /s/ JONATHAN VANBOSKERCK
JONATHAN VANBOSKERCK
Chief Deputy District Attorney
Nevada Bar #06528

CERTIFICATE OF MAILING
I hereby certify that service of the above and foregoing was made this 14th day of April,

2021, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

JAMES H. HAYES, BAC #1175077

SOUTHERN DESERT CORRECTIONAL CENTER
P.O. BOX 208

INDIAN SPRINGS, NV 89018

BY /s/ J. MOSLEY
Secretary for the District Attorney's Office
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WHEREFORE, ,\h v }:&E] lFS » prays that the court grant _Dlﬂj}jbﬂL

relief to which he may be entitled in this proccedlng

E\ECUTED at M@M Desept (o (&B\‘k’i\
on thciday of &!;] .-02L.

Signapdre of Petifoner O

YERIFICATION

Under penaity of perjury, pursuant to N.R.S. 208.165 et seq., the undersigned declares that he is
the Petitioner named in the foregoing petition and knows the contents thereof; that the pleading is

true and correct of his own personal knowledge, except as to those matters based on information and

belief, and to those matters, he believes them to be true.

Afttomey for Petitioner
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~ 1158 D hl
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/In Propnia Personam

Post Offcc Box 208, S.D.CC.
Indian Sprngs. Ngvagg 89018
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Hardesty

fa/ Partaguire, J.
Paraguire

8/ Douglas, J.
Douglas

fal Gibbons, ).

o MostRem |

Pickering

Concur
Concur by: CHERRY
CHERRY, J., concuming:
| just want to make it pecfactly clear how | view the jurisprudence set forth in Turpin v. Sheriff, 87 Nev,
236, 484 P.2d 1083 (1871), and the amendment identifled as NRS 174.086 as an excaption to bar

another prosecution for the same offense fallowing dismissal of an action where there is no other
information or indictment psnding for that cffense.

The big distinction between using Turpin to allow the State to prosacite a defendant when it has
alected, between two pending forms of prosecution and not allowing the State to pursue an election
between two pending forms of prosecution In accordance with NAS 174.085 ia when the dismissal
ocours ether before the subsequent form of prosecution ls obtained or after the subsequent form of
prosecution Is obtained by the State.

1 the State files & criminal complaint or Information, then dismisses the case, and subsequently indicts
the defendant on the same charge or charges, NRS 174.085 comes into play to bar the subsequent
progecution for the same offense or offenaee, unless good cause is shown 1o the court and upon
writtan findings and a court order to that effect, However, if the dismissal occurs when {125 Nev. 818}
both forms of prosecution are still pending NRS 174,085 is not applicable.

Finaly, | want pr stors and defy atiomeys to know that if a criminal complaint or
information is filed and then the defendant ls Indicted on the same charges and additional charges,
Tumpin apples if the criminal complaint or information is dismissed and NRS 174.085 would not be
applicable{221 P.3d 716} nor would dismissal by the court of the indictment be proper,

/sf Cherry, J.

Cherry

[ ——— Footnotss fl.lllllr

1

Judge Joseph T. B signed Thompson's judgment of conviction; however, Judge Lee A.
Gatos signed the order denying Thompson's motion to dismiss.
2

Judge Lee A Gates also signed the order denying Thompson's motion 1o suppress identification.

NVCASes 9

© 2018 Matihew Bender & Company, lac., & member of the 12xisNexin Geoup. ALl rights reserved. Line of this prodwet is subject to the
restrictions and krams and conditions of the Mattbew Bender Masier Agrecxncat.

3

NRS 174.085 governs, among other things, the effect of a voluntary dismissal and states that [alfter
the asmest or incarceration of the defandant, the prosecuting attormey may voluntarily dismiss an
indictment or information without prejudice to the right to bring ancther indictment or information cnly
qﬂ:&ﬂﬂggsigggéagﬂangnﬂasg?.%m
4

NRS 178.554 allows the State to diamisg a criminal complaint or indictment at any time prior 1o trial,
5

NRS 178.556 permits a court to dismiss an indictment, information, of criminal complaint for
unnecesaary delay.
8

Because we conclude that the district court properly found that Coppola was not testifying as an
expert, we need not reach Thompeon's argument that he was not given notice of the alleged expert
testimony.

7

From this it follows thet It was not an abuse of discretion for the district court to deny Thompson's
pretrial mation kn limina to exclude the photographs. Thompson also argues on appeal that the district
court should have excluded the photographs because their probative value was aubstantially
outweighed by the danger of unfalr prejudice. See NRS 48.035(1). Thompeon did not object to the
photographs on this ground below, and he cannot assert new grounds for objection on appeal. Geer v.
Stats, B2 Nev. 221, 224, 548 P.2d 946, 847 (1976). Thompson also has not demonstratad plain srror
in this respect. See NRS 178.802 ("Plain errors or defects affecting substantial rights may be noticed
arhough they were not brought to the attention of the court.”): Moore v. State, 122 Nev. 27, 36-37, 126
P.3d 508, 514 (2008) (explaining that faliure to object generally preciudes appellate review unless the
defendant demonstrates plain afror).

nveases 10
BS.QEE#E‘?F.-gﬁgéf.ga‘igiii}r%lg
restrictions and teris and conditions of the Matthow Beader Master Agieconcal,
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A superseding indictment charging an offensethat is a lesser included offense of an offense
contained in the original indictment does not broaden or substantialiy amend the original charges. Benitez
v. State, 111 Nev. 1363, 904 P.2d 1036, 111 Nev. Adv. Rep. 154, 1995 Nev. LEXIS 153 (Nev. 1985).

The justice court had no authority to sua sponte amend a felony complaint to a misdemeanor.
Parsons v. Fifth Judicial Dist. Court ex rel. County of Nye, 110 Nev. 1239, 885 P.2d 1316, 1884 Nev.
LEXIS 185 (1994).

An information cannot be amended so as to éharga an offense not shown by the evidence
taken at the preliminary examination. Hanley v. Zenoff, 81 Nev. 8, 398 P.2d 241, 1965 Nev. LEXIS 185
(1965), superseded by statute, Snyder v. State, 103 Nev. 275, 738 P.2d 1303, 1987 Nev. LEXIS 1833

(1987) {decision under former similar statute),

Information properly amendsd to conform with preliminary hearing testimony.

State was properly permitted to amend the information on the first day of trial because defendant's
rights were not prejudiced and the charges remained same; the information was amended to conform to
the victim's testimony at the preliminary hearing. Viray v. State, 121 Nev. 158, 1114 P.{d 1079, 121 Nev.
Adv. Rep. 19, 2005 Nev. LEXIS 23 (Ngy%

- T " An amendment cannot prejudice the defendant.

———S

Although amendment of an information is usually within the trial court's discretion, that discretion is
abused if an additional or different offense is charged or the substantial rights of the defendant are
prejudiced. Gresn v. State, 94 Nev. 176, 576 P.2d 1123, 1978 Nev. LEXIS 516 (Nev. 1978).

Defendant’s substantial rights were prejudiced by a y
murder, alleging that defendant kidnapped victim prior to murdering him, because defendant had already
testified, had no notice prior to testifying of any allegations of facts that would support a charge of felony
murder and thus had no opportunity to defend the charge. Jennings v. State, 116 Nev. 488, 998 P.2d 557,
116 Nev. Adv. Rep. 58, 2000 Nev. LEXIS 81 (Nev. 2000).

" Amendment prejudiced substantial rights.

The frial court did not abuse its discretion in determining that defendant's substantial rights were
prejudiced by the amended Information alleging aiding and abetting as an additional theory of murder
where State did not offer this amended information until the day of frial and there was no indication that
prior to the morming of trial defendant received adequate actual notice of the State's theory that he aided
and abetted the murder of victim. State v. Eighth Judicial Dist. Court, 1168 Nev. 374, 997 P.2d 126, 118
Nev. Adv. Rep. 40, 2000 Nev. LEXIS 38 {Nev-2000). ..

arge already dismissed may not be added by amendmen

Neither NRS 174.145, 34.520, nor this section permit the court to order the amendment of an
information to restate a charge that has been dismissed by the magistrate at the preliminary examination,
even though the magistrate's order was clearly erroneous, Martin v. Sheriff, Clark County, 88 Nev. 303,
496 P.2d 754, 1972 Nev. LEXIS 453 (Nev. 1872).

NVCODE 2

© 2017 Matthew Bender & Company, Inc., 2 member of the LexisNexis Group. All rights reserved. Use of this product is subject to the
restrictions and terms and conditions of the Matthew Bender Master Agreement.
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Electronically Filed
4/16/2021 2:52 PM
Steven D. Grierson

CLERK OF THE CO
ores | b b s

STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565
JONATHAN VANBOSKERCK
Chief Deputy District Attorney
Nevada Bar #06528

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

JAMES HOWARD HAYES,
aka James Howard Hayes Jr.,
#2796708

Plaintiff, CASENO:  A-19-793315-W

-V§-

THE STATE OF NEVADA, DEPTNO: I

Defendant.

STATE’S OPPOSITION TO PETITIONER’S
“REPLY MOTION TO COMPEL JUDGMENT PURSUANT TO NEVADA
REVISED STATUTES CHAPTER 34...FRCP RULE 12(¢) FOR AMENDED
PETITION FOR WRIT OF HABEAS CORPUS”

DATE OF HEARING: MAY 10, 2021
TIME OF HEARING: 8:30 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through JONATHAN VANBOSKERCK, Chief Deputy District Attorney,
and hereby submits the attached Points and Authorities in Opposition to Petitioner’s “Reply
Motion to Compel Judgment Pursuant to Nevada Revised Statutes Chapter 34...FRCP Rule
12(c) for Amended Petition for Writ of Habeas Corpus.”

This Opposition is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if

deemed necessary by this Honorable Court.

"

WCLARKCOUNTYDA NET\CRMCASE2\201313401631201334063C-OPPS-{JAMES HOWARD HAYES)-003 DOCX

Case Number: A-19-793315-W
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE

On or about July 23, 2013, James H. Hayes (hereinafter, “Petitioner”) was charged by
way of Criminal Complaint with one count of BURGLARY (Category B Felony — NRS
205.060) and one count of ATTEMPT GRAND LARCENY (Category D Felony/Gross
Misdemeanor — NRS 205.220.1, 205.222.2, 193.330). Following a Preliminary Hearing in
Justice Court, Las Vegas Township on June 14, 2016, the charge of BURGLARY was bound
over to District Court, and the charge of ATTEMPT GRAND LARCENY was dismissed.

On June 17, 2016, the State filed an Information with the District Court, charging
Petitioner with one count of BURGLARY. On August 29, 2017, the State filed an Amended
Notice of Intent to Seek Punishment as a Habitual Criminal. On November 7, 2018, pursuant
to a Guilty Plea Agreement (“GPA”), Petitioner entered a plea of Guilty pursuant to North
Carolina v. Alford, 400 U.S. 25 (1970) to one count of ATTEMPT GRAND LARCENY.

The terms of the GPA are as follows:

The State has agreed to make no recommendation at the time of sentencing. The
State has no opposition to probation with the only condition being thirty (30)
days in the Clark County Detention Center (CCDC), with thirty (30) days credit
for time served.

GPA at 1:22-24.
The GPA further includes, in pertinent part, the following acknowledgement:

I understand and agree that, if...an independent magistrate, by affidavit review,
confirms probable cause against me for new criminal charges including reckless
driving or DUI, but excluding minor traffic violations, the State will have the
unqualified right to argue for any legal sentence and term of confinement
allowable for the crime(s) to which I am pleading guilty, including the use of
any prior convictions [ may have to increase my sentence as a habitual criminal
to five (5) to twenty (20) years, Life without the possibility of parole, Life with
the possibility of parole after ten (10) years, or a definite twenty-five (25) year
term with the possibility of parole after ten (10) years.

GPA at 2: 1-9.
1
"

2

WCLARKCOUNTYDA NETWCRMCASE212013\3401631201334063C-OPPS-(JAMES HOWARD HAYES)-003.DOCX
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An Amended Information reflecting the new charge of ATTEMPT GRAND
LARCENY was filed in conjunction with the GPA. Petitioner was adjudged Guilty pursuant
to Alford that same day, and the sentencing hearing was scheduled for March 6, 2019.

On January 31, 2019, the State filed a State’s Notice of Motion and Motion to Revoke
Bail, asserting that in Las Vegas Justice Court case number 19F01534X, a Justice of the Peace
had found probable cause to charge Petitioner with Burglary for acts committed on or around
January 26, 2019. The State’s Motion to Revoke Bail was granted after a hearing on February
4,2019.

At the sentencing hearing on March 6, 2019, the State argued that it had regained the
right to argue pursuant to the terms of the GPA. The Court agreed, and the State argued that
Petitioner should be punished under NRS 207.010 (the “Small Habitual Statute”). The Court
agreed, and Petitioner was sentenced to sixty (60) to one hundred seventy-four (174) months
in the Nevada Department of Corrections (NDOC), consecutive to Petitioner’s sentence in
another case (C315125). The Court also awarded Petitioner ten (10) days credit for time
served. The Judgment of Conviction in this case was filed on March 12, 2019,

Petitioner filed a Notice of Appeal on March 28, 2019. Petitioner’s Case Appeal
Statement was filed on August 9, 2019 (SCN 78590).

On April 15, 2019, Petitioner filed a Petition for Writ of Habeas Corpus (“Petition”).
Pursuant to Court order, the State filed its Response on June 26, 2019. At the hearing on the
Petition on August 19, 2019, the Court notéed that Petitioner filed two Addenda to his original
Petition (the first on May 7, 2019, and the second on May 9, 2019). Pursuant to the Court’s
oxlder, the State filed a Response to the Addenda on October 10, 2019. Petitioner filed a Reply
to the State’s Response on November 4, 2019. On November 18, 2019, Petitioner’s Petition
came before the Court, at which time the Court took the matter OFF CALENDAR due to
Petitioner’s pending appeal.

On November 19, 2019, Petitioner filed another Notice of Appeal, appealing the denial
of his Coram Nobis motion. His Case Appeal Statement was filed on December 11,2019 (SCN
/

3
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80222). On August 31, 2020, the Nevada Court of Appeals affirmed the Court’s denial of his
Coram Nobis motion. Remittitur issued on October 12, 2020.

On January 14, 2020, the Nevada Supreme Court AFFIRMED Petitioner’s Judgment
of Conviction in SCN 78590. Remittitur issued on February 25, 2020.

On February 12, 2020, Petitioner filed an “Amended Petition for Writ of Habeas
Corpus” (his “Amended Petition™). This Court ordered a Response to that Amended Petition
on March 4, 2020. Thereafter, on March 6, 2020, Petitioner filed a “Petition: Expeditious
Judicial Examination NRS 34.360-34.830” (his “Petition: EJE”). Pursuant to this Court’s
order, the State filed its Response to both filings on April 17, 2020. Petitioner replied to the
State’s Response on May 15, 2020.

On May 135, 2020, Petitioner also filed an “Affidavit of Actual Innocence not Mere
Legal Insufficiency but ‘Factual Innocence.’” On May 27, 2020, Petitioner filed a
Supplemental Petition. While Petitioner’s numerous pleadings were pending, Petitioner filed
a Motion for Peremptory Challenge of Judge and to Disqualify Judge William Bill Kephart.
Thereafter, the State filed its Responses to Petitioner’s Affidavit of Actual Innocence and
Petitioner’s Supplemental Petition on June 10, 2020. As a result of Petitioner’s Peremptory
Challenge, Petitioner’s pending matters were taken off calendar on June 15, 2020. On June
29, 2020, Petitioner filed his Reply to the State’s Response to Petitioner’s Affidavit of Actual
Innocence.

On July 7, 2020, Chief Judge Linda Bell considered, and denied, Petitioner’s Motion
for Peremptory Challenge of Judge Kephart. Chief Judge Bell’s Decision and Order was filed
on July §, 2020.

On July 23, 2020, Petitioner filed his Reply to the State’s Response to Petitioner’s
Supplemental Petition. Petitioner, that same day, filed a Motion for Ruling for Rule 60b
Motion for Relief; Motion to Vacate; Amended Petition for Writ of Habeas Corpus. The State
filed its Reponse to Petitioner’s Motion for Ruling on September 2, 2020. Petitioner’s Motion
for Ruling was denied on September 9, 2020.

1

4
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On September 25, 2020, Petitioner filed a Motion for Expeditious Ruling for “Amended
Petition for Writ of Habeas Corpus” 3rd Request. On October 7, 2020, he filed a Motion to
Set Evidentiary Hearing and Issue Transport Order. On October 14, 2020, Petitioner filed a
Motion to Reconsider Order Denying Motion for Ruling for Rule 60b Motion for Relief;
Motion to Vacate; Amended Petition for Writ of Habeas Corpus. The State filed responsive
pleadings to each of Petitioner’s respective filings on November 10, 2020. On November 16,
2020, the Court considered, and denied, Petitioner’s three Motions. The Court’s Order was
filed on November 21, 2020.

On December 22, 2020, Petitioner filed a “Motion to Compel Judgment Pursuant to
Nevada Revised Statutes Chapter 34 FRCP Rule 12(c) for Amended Petition for Writ of
Habeas Corpus.” The State filed its Response to that Motion on January 27, 2021. On February
1, 2021, the Court denied Petitioner’s Motion to Compel. The Court also noted that no order
had been filed regarding Petitioner’s Amended Petition for Writ of Habeas Corpus; therefore,
the Court denied the Amended Petition as well.

On February 2, 2021, Petitioner ﬁleid the instant “Reply Motion to Compel Judgment
Pursuant to Nevada Revised Statutes Chapter 34...FRCP Rule 12(c) for Amended Petition for
Writ of Habeas Corpus™ (his “Reply”). The State now opposes Petitioner’s Reply, as follows:

ARGUMENT
L PETITIONER’S STATED GROUNDS ARE BELIED BY THE RECORD

Petitioner, though he titles his instant pleading as a “Reply,” asks this Court “enforce
EDCR 3.20” — essentially asking that this Court deem that the State has admitted that
Petitioner’s Motion to Compel, filed on December 22, 2020, is meritorious, due to the State’s
alleged failure to file an Opposition. See Reply at 3. However, Petitioner’s stated grounds —
that the State failed to file an Opposition — are belied by the record, as the State filed its
Opposition on January 27, 2021. Indeed, in denying Petitioner’s Motion to Compel, the Court
recognized the State’s Opposition. Se¢ Findings of Fact, Conclusions of Law and Order (filed
on March 17, 2021) at 5:3-4. Therefore, because the grounds upon which Petitioner bases his
1

5

WCLARKCOUNTYDA NET\CRMCASE2\201313401631201334063C-0OPPS{JAMES HOWARD HAYES)-003.DOCX

620




(Co T - B e Y I T T o B

[N JN N T NG TR NG TR b B NG N N B 6 S & R e e e ey
0o ~1 N B WO e O D0 YN B W N - O

Reply are belied by the record, Petitioner’s Reply is suitable only for denial. See Hargrove v.
State, 100 Nev. 498, 502, 686 P.2d 222, 225 (1984). '
1L THE COURT CORRECTLY APPLIED THE LAW
In the event that this Court deems the State’s earlier Opposition to be untimely,
Petitioner still would not be entitled to the relief he seeks. Instead, whether or not the State
contested Petitioner’s assertions, the Court was still bound by the record and binding legal
precedent. See Cortes v. State, 127 Nev. 505, 509, 260 P.3d 184, 187-88 (2011) (movant was
not entitled to relief simply by filing a motion, and court properly denied relief where movant
failed to sufficiently substantiate his requést). Therefore, even if the State’s Opposition was
untimely, Petitioner is not entitled to relief simply because he filed his Motion to Compel.
Rather, this Court was required to comply with the law, which it did — and which it detailed in
its Findings. See generally, Findings of Fact, Conclusions of Law and Order (filed on March
17,2021). As such, Petitioner’s Motion to Compel was properly denied, and his instant request
should be rejected.
CONCLUSION

Because the underlying grounds for Petitioner’s Reply are belied by the record, and
because this Court’s Findings are supported by applicable legal authority, the State
respectfully requests that this Court DENY Petitioner’s Reply.

DATED this I l"'hq day of April, 2021.

Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

—

BY \/ for
JONATHAN V KERCK
Chief D%)uty strict Attorney
Nevada Bar #0

6
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CERTIFICATE OF MAILING

1 hereby certify that service of the above and foregoing was made this } (ﬂ% day of
April, 2021, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

IVhijleg/L2

JAMES H. HAYES, BAC #1175077

SOUTHERN DESERT CORRECTIONAL CENTER
P.0.BOX 20

INDIAN SPRINGS, NV, 89070

BY (\wnm DueAs
C. Garcia 7~ -
Secretary for the District Attorney's Office

7

WCLARKCOUNTYDA .NET\CRMCASE2\2013\340\63\261334053C-OPPS-(JAMES HOWARD HAYES)-003.00CX
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RDOC No. ‘ Electronically Filed
\ ectronica Y
Ahe PPy 208 | 04/22/2021 -
In proper person : %ﬁ’ S
: CLERK OF THE COURT
INTHE_ & . JUDICIAL DISTRICT COURT OF THE

STATE OF NEVADA IN AND FOR THE
countY oF ('|RRK,

EELRGS )y ang Reouse

)
)
Petitioner, )
v. ) | |
) cueno A-Q- 1AW
) ; -
é’l’(ﬁl’E (YQ A@& ) Dept. No. 3
Respondent. )
)

MOTION AND ORDER FOR TRANSPORTATION
OF INMATE FOR COURT APPEARANCE
OR, IN THE ALTERNATIVE,
- FOR APPEARANCE BY TELEPHONE OR VIDEO CONFERENCE

Peﬁﬁoner,m&q&__, proceéding pro se, requests

that this Honorable Court order fransportation for his peisonal appearance or, in the

ahbern&ﬁve that he be made available to appear by telephone or by video conference
at-l:he ﬁ%armg in the instant case that is scheduled for \(J:'_l..\ \6 M

i

o
PR~

I
L3
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My mandatory release date i 15M ‘J‘ 202_4

2. The Department of Corrections is required to transport offenders to and
from Court if an inmate is required or requests to appear before a Court in this state.

NRS 209.274 Transportation of Offender to Appear Before Court states:

“1. Except as otherwise provided in this section, when an offender is
required or requested to appear before a Court in this state, the

Department shall transport the offender to and from Court on the day
scheduled for his appearance. . :

2. If notice is not provided within the time set forth in NRS 50.215, the
Department shall transport the offender to Court on the date scheduled

for his appearance if it is possible to transport the offender in the usual
manner for the transportation of offenders by the Department. If it is

not possible for the Department to transport the offender in the usual
manner: .

(a) The Department shall make the offender available on the date scheduled
for his appearance to provide testimony by telephone or by video conference,
if so requested by the Coutt.

(b) The Department shall provide for special transportation of the offender to
and from the Court, if the Court so orders. If the Court orders special
transportation, it shall order the county in which the Court is located to
reimburse the Department for any cost incurred for the special transportation.
(c) The Court may order the county sheriff to transport the offender to and
from the Court at the expense of the county.” -

3. My presence is required at the hearing because:
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3 I AMNEEDED AS A WITNESS. ,

My petition raises substantial issues of fact concerning events in which I
participated and about which only [ can testify. See LLS. v. Hayman, 342 USS.
205 (1952) (District Court eijred when it made findings of fact concerning
Hayman's knowledg‘e and consent to his counsel’s representatzon of a witness

against Hayman thhout notice'to Hayman or Hayman s presence at the

:Z?dentlary hearing),
THE HEARING WILL BE AN EVIDENTIARY HEARING.

My petition raises material issues of fact that can be determined only in my

' presence See Walker v. Johnston, 312U S, 275 (1941) (government’s contention

 that allegations are improbable and unbehevable cannot serve to deny the

petitioner an opportunity to support them by evidence). The Nevada o
Supreme Court has held that the presence of the petitioner for habeas corpus

relief is required at any evidentiary hearing conducted on the merits of the

* claim asserted in the petition. See Gebers v, Nevada, 118 Nev. 500 (2002).

4. The prohibition against ex parte communication requires that I be present

at any hearing at which the state is present and at which issues concerning the claims -
raised in my petition are addressed. 'U.S. Const. amends. V, VI.

.5. If a person incarcerated in a state prison is required or is requested to

appearasa w1tness In any action, the Départment of Corrections must be notified in
Wntmg not less than 7 business days before the date scheduled for his appearance in
Court if the inmate is mcarcerated in a prison located not more than 40 miles from
Las Vegas NRS 50.215(4). Ifa person is incarcerated in a prison located 41 miles or
more from Las Vegas, the Department of Corrections must be notified in writing not

less than 14 business days before the date scheduled for the person’s appearance in

Ris located approximately*

40 miles from Las Vegas, Nevada.
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7. If there is insufficient time to provide the required notice to the Department
of Corrections for me to be transported to the hearing, I respectfully request that this
Honorable Court order the Warden to make me available on the date of the
scheduled appearance, by telephone, or video conference, pursuant to NRS
209.274(2)(a), so that I may provide relevant testimony and/ or be present for the
evidentiary hearing,

8. The rules of the institution prohibit me from placing telephone calls from
the institution, except for collect calls, unless special arrangements are made with
prison staff. Nev. Admin. Code DOC 718.01. However, arrangements for my
telephone appearance can be made by contacting the following staff member at my
institution: HR . C , M

whose telephone number is

Dated this (Dq’e\ day of_&ﬁil ‘ | 2-&9_[ .

Qs .t 15t
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. CERTFICATE OF SERVICE BY MAILING .
I, A HARA , hereby certify, pursuant to NRCP (b, that on this b_‘ﬁ

day of AD() ,202) , I'mailed a d correct copy of the foregomg, “"\BHY

e e TRaSsoorshing 5511 R conet AR -

by placing document in a sealed pre-postage paid envelope and deposited said envelope in the

United State Mail addressed to the following:

WG\JO\MADN

10
11
12
13
14
15
16
17
18
1
20
21
22
23
24
25
26
27
28

o

7 ?“Htﬁﬁ'—-ﬂm__

CC:FILE

DATED: this-_& day of Aj 1l ,209]

] 1 Pl’Opﬂ
Post Office Box 208,S.D.C.C.

INFORMA PAUPERIS:
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. Electronically Filed
' 04/22/2021
’In Propria Personam CLERK OF THE COURT
Post Office Box 208 S.D.C.C. :
Indian Springs, Nevada 85018

DISTRICT _COURT
CLARK COUNTY, NEVADA

s g, Yoo Ryt
\[ : CaseNo. A’L i"} E'}ﬁ 16/“[!\‘_
Dept No. 3 .

i i P S L

ks o Mprede

NOTICE OF MOTION
“YOU WILL PLEASE TAKE NOTICE, that

2

will come on for hearing before the above-entitled Court onthe day of ,20 .,

at the hour of o’clock .M. InDepartment __, of said Court.

CCFILE

PR N,

DATED: this Q}_h day of @(ﬁ 202,
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LEFT Siijk
OF FILE PLEASE

- INTHE __ f%kﬁ L JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA IN AND FOR THE
COUNTY OF ‘

pae s

oo MRS
Dept. No._. 3

o
N v Nt iy v vt e

Respondent. )
' )

ORDER FOR TRANSPORTATION OF INMATE FOR COURT APPEARANCE

OR, IN THE ALTERNATIVE,. FOR APPEARANCE BY TELEPHONE OR VIDEQ

, CONFERENCE
Based upon the above motion, I find that the presence of

is necessary for the hearing that is scheduled in this

caseonthe . dayof , ,at

THEREFOR, IT IS HEREBY ORDERED that,
O Pursuant to NRS 209.274, Warden : _ _
of : , ' is hereby commanded to have

transported to appear before me ata hearing
scheduled for ' : at at the
County Courthouse. Upon completion of the hearing,

. RECEIVED
APRTIZCH
GLERKOF THE COURT
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is to be transported back to the above

named institution.

[0 Pursuant to NRS 209.274(2)(a), Petitioner shall be made available for telephonic

or video conference appearance by his or her institution. My clerk will contact
at to make

arrangements for the Court to initiate the telephone appearance for the hearing.

Dated this day of

. District Court Judge

.

631



.

-
(]

0 O ~N o O b W —_

N
o

NN
0 N

ECEIVED
N
s T Sn ™

pas

% =R
N
-~

28

N N
-

© o ~N @.,.; H W N

N

Eledtromcally Filed
"05/06/2021

SOUTHERN DESERT CORRECTIONAL CTN.
20825 COLD CREEK RD.

P.G. BOX 208 :
INDIAN SPRINGS, NV 89019

Tl 8% Tudiciel bm{ () BQ%B .-
Sl o N g r«v@kﬂm%ﬁ\s Sy o8 Cheg

|~ | o HEAW@)’R@LLE?@
M - | case o A-R-193315 - )l\( |

é@ﬁﬁﬂﬂﬁ_&_m Noll?ﬁbw | _ C.I'_ERKOF‘.I'HECC,:URT . : .

oot IeR
o | _ DEPT.NO.____ 3
g o et o
e Repdnk o

J

moves this Honorable Court for an (—-{203 ?&TT‘H (\U.hm a{) %%Q)’ an

&%&56@ (Edr‘% ammm%j mmammp’ L4
e |

This Motion is n;ade and based upon the accompanying Memorandum of Points and

Authorities, :
DATED: this 5 ” day ofﬂj} ﬂ 202l

e [
~ De fendant In Pru Jer ﬁurwndm

CLERK OF THE COURT -
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11

o RT . E IL :
Lo L ﬂ‘é‘)’ﬁ% ___, hereby certify, pursuant to NRCP 5(b), that on this !6%
day of Aﬁ (s l , 2021 I mailed a true and correct copy of the foregoing, *

Opes }%DD ?D ?E%\)?Dﬁ@?ﬁ MD& %1&&5@%@&@<

by placing document 1 in a sealed pre-postage paud envelope and deposited said envelope in the
United State Mail addressed to the following:

0y,
£00 kA AVE AR TP

é’d’l‘ﬁ' -e2(2

CC.FILE
DATED: thisﬂdaypf &)j ) ,202| .

M. #1
/In Propria Personam -

Post Office Box 208,S.D.C.C,

Indi In 8901
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], &Fﬂ hereby certify, pursuant to NRCP 5(b), that on this 22'%
day of MD_, 20&\_, I mailed a true and rrect copy of the foregoing, (‘mm
1% Wad o) _ 1 | ¢ N

Y O e

B A4S Opsitions I Pethonds “ReOId -
by placing document in a sealed pre-postage paid envelope and deposited said envelope in the
‘United State Mail addressed to the following: ] |

CCFILE

DATED: this g}_\“}ay ;f & )] ; ! > 2@;

4 . 3 _ #
/In Propria Personam
Post Office Box 208,S.D.C.C.

Indian Springs, Nevada 89018

IN FORMA PAUPERIS:
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RECEIVED
MAY 03 2021
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CLERK d8

L The stele o Novean Weadingly, atbiliopdty,
AFFIDAVIT OF: MMM"BAB FATTH

STATE OF NEVADA ) CASE ND® A-\q.:ﬁggjg-\(
) SS: Dty 1 3

COUNTY OF CLARK ) ! ':J—&hljmﬁ‘ _— )
TO WHOM IT MAY CONCERN: EéﬁﬁMGREQuES'{”ED

~ )
I, m& gg@!g; the undersigned,do 'hereby swear that.

all astatements,facts and events.within my foregoing Affidavit are

true and correct of my own knowledge,information and belief, and
as to those,I believe them to be True and Correct. Signed under the

penalty of perjury,pursuant to,NRS. 29.010;53.045 ;208.165,and state (-

the following:

1. Thek, e M. s, 15 the affadh ue Yos a¥hidadt ad.
t5 commndtly Wosreptalsd ok Snsthens Degesl Greckioged caseg, & N
2 & QudemoSiel MEamgE ok JOTLE dug b (s His Redde-
(rend\iy taljusk BRrERSAS. -
 2.the Drelamiseny hearnss sheEd No ertmine) ek & et
erenal e Cochogk, vpes whih Hhe piEe uke masd did

TN ccon., el the ol 2edihes did 1 nte(-e shebie B

CoaYedRE e CME o) M‘r_@%_k‘?{%, G he Jieg conlk
oeselels dismiasid e chore e ok o Prodebls canse

3, Sieke psugy (P b piRad A b 2 1ai- it
caione By U OTHHISY coMVERSENSY the oeetioat Bhet We Ke-aqumdeed -
eosdoct B¢ whieh he wes cosvierEd. coueitudid & ey ofase
bannsdy e o Elomads &R erive ot nk VS '
4.0, S Pl b cocde siyEk -t jursdiskis endl

FURTHER YOUR AFFIANT SAYETH NAUGHT.

202| . BY: G AN N VA i
RS X NIES grs
Post Office’.Box-208(SDCC

\- Indian Springs,Nevada.89070./
- Affiant,In Propria Personam:
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2 | . DECLARATION UNDER PENALTY OF PERJURY -
3. |, Iunderstand that a false statement or answer to any question in this declaration will subject me to

4 penalties of perjury. 1 DECLARE UNDER PENALTY OF PERJURY UNDER THE LAWS OF
THE UNITED STATES OF AMERICA THAT THE FOREGOING IS TRUE AND CORRECT.

See 28 U.S.C. § 1746 and 18 U.S.C. § 1621.
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CERTIFICATE QF SERVICE ' /.

l, %ﬁg F\F‘JUK _' hereby cartify that | am the|

Petmcner |n thls matter and | am representlng myself in gropria psrsona,

, | sarved copies of

in Case No. A- \‘lvﬂ’ﬁl‘f -i§__ and placed said dacument(s) in the United States|
Man first-class postage prepaid, addressed ag follows: ‘

DECLARATION UNDER PENALTY OF PERJURY
The undefmgned declares under penaity of perjury lhat he is the Petitioner in Ihe

above entitled acticn, and ha has read this Certificate of Service and the infarmation

cantained therein is true and corraect,

Executed pursuant to 28 U.s.c. 3 1745 and 18 Us.C 3 1621 1t

I
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improperly forced to change his mind. But he makes no specific factual allegations to suppart this
speculation, and the plea memoranda and transcript of the plea canvass belie this claim. The district
court did not en in dismissing this claim without an evidentiary hearing.

Hodges also contends thet the sentencing court erred in not requiring the State to produce certified
copies of his prior convictions before adjudicating him a habitual criminal, Hodges has not clearly
articulated how this clalm is cognizable under NRS 34.810(1)(a), 4 but he implies that his guitly plea
was unknowing. We consider the mexits of the claim on this basis, but a review of the relevant law
demonstrates that the claim falls.

In Staley v. State in 1880, this court held that adjudicating a defendant a habitual crimina! based on
the defendant's stipulation to that status was improper. 5 Our opinion stated: "A person cannot {119
Nev. 483} stipulate to a status. The question of the validity of the prior convictions must be determined
by the district court as a matter of law . . . .» & In McAnully v. Stafe in 1992, this court held that undet
Staley a defendant also could not be adjudicated a habitual criminal based sofely on the defendant's
stipulation that he had prior felony convictions. 7 MeAnulty suggested thatin finding prior convictions,
a district court Wuld rely only on certified copies of prior judgments of conviction, which by statute
were prima facie evidence of such convictions. 8 The next year in Robertson v. State citing Staley, this
court indicated in dictum that district courts also could not rely on stipulations regarding prior
convictions to enhance a DUI conviction to a felony. 8

In 19897, however, the Legislature made clear that statutory law does not prohibit the use of a
stipulation as a basis for an adjudication of habitual criminality. NRS 207,016(6) was enacted,
providing: "Nothing in the provisions of this section, NRS 207.010, 207.012 or 207.014 prohibits a
court from ing an adjudication of habitual crimi i of habitual felon or
adjudication of habitually fraudulent felon based upon a stipulation of the parties.” 10 This court
apparently has not addressed NRS 207.016(6) before, but in 2000 we issued Krauss v. State, which
overrules Ropentson “to the extent that the opinion suggests that a defendant may not stipulate to or
waivs proof of prior DUI convictions.” 11 Kraugs explains that such a stipulation or waiver is consistent
with other decisions a defendant can properly make.

Generally, a defendant is entitled to enter inio agreements that waive or otherwise affect his or her
fundamental rights. For example, a defendant may waive a preliminary hearing even though NRS

also be shown at the preliminary examination or presented to the grand jury.” Further, by pleading
Qquilty a defendant may waive the trial itseff, thereby refieving the: State of its obligation to prove the
substantive offense. It follows that a defendant should bs able to stipulate to or waive proof of the prior
convictions at sentencing. 12

{78 P.3d 70} {119 Nev. 484} More recently, we have also indlcated that defendants *may stipulate to
ar walve proof of prior convictions* to enhance an offense of unlawful possession of a controlied
substance. 13

This court has not explicitly overruled Staley and McAnulty and held that a defendant can stipulate to
the existence of prior convictions as a basis for habitual criminal adjudication, but given NRS
207.018(6) and our reasoning in /fauss, we now do so. Hodges concedes that this is the state of the
law. However, he distinguishes between stipulating to specific prior convictions and stipulating simply
1o the status of habitual criminal, as he did, and argues that the latter is not a sufficient basis for
habitual criminal adjudication. The State agrees that our caselaw has made this distinction. We also
agres: Krauss holds only that a defendant may °stipulate to or waive proof of the prior convictions® and

\/ 484.3792(2) indicates that, if a felony DU1 offense is alleged, the facts of the prior convictions "must

does not endorse stipulations to status alone.

/Hows'ver, the State argues that under NRS 207 .016(6) stipulations 1o status alone should be a
1 ion. We refect this We are ot only

sutficlent basis for habituai criminal
but also cor of due process. 14 There Is less chance

/ with statutory
/ for mistakes or abuse of the stipulation process as long as a defendant must at least admit that he

received specific prior convictions, not just that he is "a habitual criminat;>before-a-district-court'can
consider adjudicating the deféndant a habitual criminal. As explained betow, under the circumstances
of this case, we conclude that Hodges did more than just stipulate to habitual criminal status.

Hodges tries to distinguish his case from Krauss. In Krauss, the appellant did not dispute the validity
of his two prior DUI ictions and in to tions from the district court indicated that he
had been represented by counsel in both cases. 15 Hodges says that in his case no such colloquy
with the district court occurred and that nothing in the record shows that he stipulated to or waived
proof of his prior convictions. We disagree.

In the amended information in this case, the State specified the two prior felony convictions that it was
relying on in charging that Hodges was a habitual criminal. In his plea memorandum, Hodges
stipulated that he was a habitual criminal, The presentence reporis described the two prior
convictions, and defense counsel informed {119 Nev. 485} the court that there were no significant
erors in the reports. Before accepting the guilty plea, the district court reminded Hodges that he was:
stipulating to being a habitual criminal and was liable for a prison term of five to twenty years, and
Hodges said that he understood, In the sentencing hearing, the court referred specifically to the two
prior convictions that served as the basis to adjudicate Hodges a habitual criminal. Finally, in seeking
an amended judgment to reflect credit for time served, Hodges stipulated “to the admission® of the
prior convictions alleged in the amended mformation. At no point did Hodges dispute-nor has he now
disputed-the existence or validity of the prior convictions. Given these circumstances, we conclude

that Hodges effe ly sti to his prior Therefare, the district court did not eir in
dismissing this claim without an evidentiary hearing.
CONCLUSION

We conclude that the claims that Hodges raises are without merit and affirm the district court's order
dismissing his post-conviction petitions for habeas relief.

Faotnotes

1

The district court also sentenced Hodges to a concurrent prison term for assault with a deadly weapon
in another case, which is not at issue in this appeal.
2

Hargrove v. State, 100 Nev. 498, 502, 686 P.2d 222, 225 (1984).
3
Id. at 503, 686 P.2d at 225.

The State suggests that this claim is procedurally barred because the issue could have-been-raised .,
on ditect appeal and Hodges has not shown cause for failing to do 50 or pre]ud'&? However, NRS

nvcases 5 nvcases 6
© 2017 Matthew Bander & Company, Inc., @ member of the LoxisNexis Group. All rights reserved. Use of this product is subject to ©2017 Matihew Bender & Company, Inc., a member of the LexisNexis Grodp. All rights reserved. Use of thia productis subject to
the ton it Master Agreement. the restrictions and tenms and conditions of the Matthew Bender Mastar Agreement.
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; 34.810 daes ot impose such.requirements on a first past-conviction habeas petition challenging a

e

conviction based on a guilty plea.

P
<106 Nev. 75, 78, 787 P.2d 396, 397 (1990).
6

id.
7

108 Nev. 179, 181, 826 P.2d 567, 568-69 (1992); see also Crutcher v. District Court, 111 Nev. 1286,
903 P.2d 823 (1985).
a

.gee 108 Nev. at 181, 826 P.2d at 569.

11009 Nev. 1086, 1089, 863 P.2d 1040, 1042 (1933).
1?97 Nev. Stat., ch. 314, § 11, at 1187,

11216 Nev. 307, 310, 998 P.2d 163, 165 (2000).

Id. at 310-11, 998 P.2d at 165 (citation omitted).

13

Hudson v. Warden, 117 Nev. 387, 385, 117 Nev. 387, 22 P.3d 1154, 1158 (2001) (citing Krauss, 116
Nev, 307, 898 P.2d 163).

14

See id. a1394-95, 22 P.3d at 1159 (“In order to satisfy the requirements of due process when seeking
to enhance an offense, the State must prove the prior convictions at or anytime before sentencing.”).
15

116 Nev. at 309, 998 P.2d at 164-65.

nvecases 7
© 2017 Matthew Bender & Company, Inc., a member of the LexisNexis Group. All rights reserved. Use of this product is subject to
the restrictions and tonns and eenditions of the Matthow Boender Master Agrsement.
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STEVEN B. WOLFSON |
Clark County District Attorney
Nevada Bar #001565

ERCAN E. ISCAN

Chief Deputy District Attorney
Nevada Bar #009592

200 Lewis Avenue

Las Vegas, NV 89155-2212
(702) 671-2500

Attorney for Plaintiff

'CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
Plaintiff,
-vs-
JAMES HOWARD HAYES, aka
James Howard Hayes, Jr.,
#2796708

Defendant.

DISTRICT COURT

CASE NO:
DEPT NO:

' Electronically Filed
05/12/20212:56 PM

CLERK OF THE COURT

A-19-793315-W
11

ORDER DENYING PETITIONER’S PETITION TO RECONSIDER "FINDINGS
OF FACT CONCLUSION OF LAW" ADDENDUM

DATE OF HEARING: April 12,2021
TIME OF HEARING:

8:30 AM.

THIS MATTER having come on for hearing before the above-entitled Court on the

12th day of April, 2021, the Defendant not being present, in proper person, the Plaintiff being
represented by STEVEN B. WOLFSON, District Attorney, through ERCAN E. ISCAN,

Chief Deputy District Attorney, without argument, based on the pleadings and good cause

appearing therefor,
"
1
/!
1

WCLARKCOUNTYDA NET\CRMCASE2\2013\340\631201334063C-ORDR-(JAMES HOWARD HAYES)-002.DOCX
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IT IS HEREBY ORDERED that Petitioner’s Petition to Reconsider “Findings of Fact

Conclusions of Law” Addendum, shall be, and it is DENIED. for the reasons set forth
n the State $ opposition.

DATED this _______ day of April, 2021 pated this 12th day of May, 20
ISTRICT JUDYE
STEVEN B. WOLFSON
Clark County District Attorney 47A B3B 6D98 4E33
Nevada Bar #001565 Monica Trujillo

/ District Court Judge
—

ERCAN E. ISCAN
Chief Deputy District Attorney
Nevada Bar #009592

CERTIFICATE OF SERVICE
I certify that on the 2] s¥ day of m_, 2021, I mailed a copy of the foregoing Order

to:

JAMES H. HAYES, BAC #1175077

SOUTHERN DESERT CORRECTIONAL CENTER
P.O. BOX 208

INDIAN SPRINGS, NV 89018

BY @ZWVL L ]

C. Garcia
Secretary for the District Attorney’s Office

cg/L2

2
WCLARKCOUNTYDA NET\CRMCASE2R013\3401631201334063C-ORDR-(JAMES HOWARD HAYES)-002.DOCX
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DISTRICT COURT
CLARK COUNTY, NEVADA
James Hayes, Plaintiff(s) CASE NO: A-19-793315-W
VS, DEPT. NO. Department 3

Nevada State of, Defendant(s)

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District
Court. The foregoing Order was served via the court’s electronic eFile system to all
recipients registered for e-Service on the above entitled case as listed below:
Service Date: 5/12/2021

Melissa Boudreaux mezama(@clarkcountynv.gov
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11
12
13
14
15
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17
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19
20
21
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24
25
26
27
28

Electronically Filed
5/13/2021 7:39 AM
Steven D. Grierson

DISTRICT COURT CLERK OF THE CC
CLARK COUNTY, NEVADA &;ﬁ*‘é ﬂh

wskskk
James Hayes, Plaintiff(s) Case No.: A-19-793315-W
Vs.
Nevada State of, Defendant(s) Department 3

NOTICE OF HEARING

Please be advised that the Opposition to State's Opposition to Petitioner's Reply
Motion to Compel Judgment Pursuant to Nevada Revised Statues Chapter 34... " FCR rule
12(c) for Amended Petition for Writ of Habeas Corpus in the above-entitled matter is set
for hearing as follows:

Date: June 14, 2021
Time: 8:30 AM
Location: RJC Courtroom 11C
Regional Justice Center
200 Lewis Ave.
Las Vegas, NV 83101
NOTE: Under NEFCR 9(d), if a party is not receiving electronic service through the
Eighth Judicial District Court Electronic Filing System, the movant requesting a

hearing must serve this notice on the party by traditional means.

STEVEN D. GRIERSON, CEOQ/Clerk of the Court

By: /s/Michelle McCarthy
Deputy Clerk of the Court

CERTIFICATE OF SERVICE

I hereby certify that pursuant to Rule 9(b) of the Nevada Electronic Filing and Conversion
Rules a copy of this Notice of Hearing was electronically served to all registered users on
this case in the Eighth Judicial District Court Electronic Filing System.

By: /s/Michelle McCarthy
Deputy Clerk of the Court

Case Number: A-19-793315-W
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-
STATE OF NEVADA )

. case Mot A-14-288315-W 06/09/2021 .
COUNTY OF CLARK ) Depb i3

- _
I, . the unders:.gned do 'hereby swear that.

all statements,facts and events.within my foregoing ARffidavit are
true and correct of my own knowledge,information and belief, and
as to those,I believe them to be True and Correct. Signed under the

penalty of perjury,purauant to,NRS 29. 010 $3.045 ;208. 165.and state

the following:

1. Thek. T . @E‘S, i5the afbadt ue Yos a%am adl
s curerddy tmonrces@ﬁcl ok Zabhens Dk Crredkiostd cadeia ok
2 2 Sudenasiel MEOTRE ob JHETLE (g b (eddess s Q\eﬂa
ey vk esreRennt. -
2. ek, Aelmpseny hexsthsy Shonsd. No crtinined) £ 2ot
M&mﬁm ek upes ctich Hhe piEa U BmELdid
NGL econp, 248 the 2l Zedividiss did t@c ekl 6&%&2%
coskhe e e o ) ocssd s, B e (S"uﬁ‘fms:
il dismisssd e cherge bk probeb\s éu6e.”

3, Slek b e & piRd. A I 2 M- il
criong by it Lowfumyt?\c tedntioug et e R -actobeel -
oncoct B o he wes oot st & camad ot
Moyt s Elass & B erivg s 1Bk OIS, ms%mm

-paaED. jarisdistiea
46, S Sl B cost M&@M o m

EXECUTED At: Indian sP:ings,NeVada this |ct Day or_A{sn)

FURTHER YOUR AFFIANT SAYETH NAUGHT.

“The shels of Nivean bisglg, dilizpdts,

Electronically Filed| .

M s i Honn
. Vm\UEmﬁ ERK OF THE COURT}
TO WHOM IT MAY CONCERN: EE M@Rb@,uﬁ%ﬁb

&

20&_ BY: Qﬁin\‘*\ ‘{_1. ¢
%@&2 e .8 23 Ner R T
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. DECLARATION UNDER PENALTY OF PERJURY
. Iuonderstand thata false statement or answer to any question in this declaration will subject me to
. penalties of pegjury. 1 DECLARE UNDER PENALTY OF PERFURY UNDER THE LAWS OF
; THE UNITED STATES OF AMERICA THAT THE FOREGOING IS TRUE AND CORRECT.
" See28US.C.§ 1746 and 18 US.C. § 1621.

i 5 . ) |
-+ Bxecuted at CARIVOLS PEPRE ATt rind® (BSIR onmﬂ‘w
- (Lﬂcat“m) (Date} -
10 |. Mt ¥ HFDEE

L% ., (Sign lre)~" br:|| (Inmate prison number)

Z 11 .94r-,- : :
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CERTIFICATE OF SERVICE

l, :&H&%g “F‘J[LT:) " hereby certify that | am the|
Pemmner m this matter and ! am representing myself i gropria persona,
On this ' day of Aﬁﬂ &ﬂw I served copies of
o MRTE & e e Nwﬁa&ummmgﬂﬂg
Cairoectrelld Ard 1SRN BTy

in Case No. A-\§- RS- and placed said dacument(s) in the United States

Mail, first-class pastaga prepald; addressed as follows:

DECLARATION UNDER PENALTY OF PERJURY
- The undersxgned declares under penalty of perjury thai Nha is the Petitionar in the
abave-entitled action, and he has read this Certif cate of Service and the infarmation
contained tharein is trua and carrect.

Execuled pursuant to 28 U.s.c, S 1746 and 18 US.C § 1821 &

OIAERT. (X Nt (RO on this _B_ day f}

é g % _?uJCC.‘;.) Llﬂ?q_

Sattorar - ‘N Zempp 1

_"“f-'.‘ A 7

-u-ﬁ’-.
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Electronically Filed
06/21/2021 3,57 PM |

CLERK OF THE COURT

ORDR

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

ERCAN E. ISCAN

Chief D%)uty District Attorney
Nevada Bar #09592

200 Lewis Avenue

Las Vegas, NV 89155-2212
(702) 671-2500

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
Plaintiff,
V8- CASE NO: A-19-793315-W
JAMES HOWARD HAYES, aka .
James Howard Hayes, Jr., DEPT NO: I
#2796708
Defendant.

ORDER DENYING DEFENDANT'S REPLY MOTION TO COMPEL JUDGMENT
PURSUANT TO NEVADA REVISED STATUTES CHAPTER 34... FRCRP RULE
12(C) FOR AMENDED PETITION FOR WRIT OF HABEAS CORPUS

DATE OF HEARING: May 12, 2021
TIME OF HEARING: 08:30 A M.

THIS MATTER having come on for hearing before the above entitled Court on the
12th day of May, 2021, the Defendant being present, in proper person, the Plaintiff being
represented by STEVEN B. WOLFSON, District Attorney, through ERCAN E. ISCAN,
Chief Deputy District Attorney, without argument, based on the pleadings and good cause
appearing therefor,

/
/
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IT IS HEREBY ORDERED that the Defendant's Reply Motion to Compel Judgment

Pursuant to Nevada Revised Statutes Chapter 34... FRCP RULE 12(c) for "Amended Petition
for Writ of Habeas Corpus, shall be, and it is DENIED.

DATED this day of June, 2021 Dated this 21st day of June, 2021
DISTRICT E
STEVEN B. WOLFSON
Clark County District Attorney F09 755 5334 D3EB
Nevada Bar #001565 Monica Trujillo
District Court Judge

to:

cg/L2

CERTIFICATE OF SERVICE

I certify that on the day of , 2021, I mailed a copy of the foregoing Order

JAMES H. HAYES, BAC #1175077

SOUTHERN DESERT CORRECTIONAL CENTER
P.O. BOX 208

INDIAN SPRINGS, NV&9070

BY

C. Garcia o
Secretary for the District Attorney’s Office
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DISTRICT COURT
CLARK COUNTY, NEVADA
James Hayes, Plaintiff(s) CASE NO: A-19-793315-W
VS, DEPT. NO. Department 3

Nevada State of, Defendant(s)

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District
Court. The foregoing Order Denying Motion was served via the court’s electronic eFile
system to all recipients registered for e-Service on the above entitled case as listed below:
Service Date: 6/21/2021

Melissa Boudreaux mezama(@clarkcountynv.gov
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Steven D. Grierson

. CLERK OF THE CO!
OPPS ‘ _ w EM'-

STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565
JONATHAN VANBOSKERCK
Chief Deputy District Attorney
Nevada Bar #06528

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

JAMES HOWARD HAYES,
aka James Howard Hayes Jr.,
#6708 CASE NO: A-19-793315-W

Petitioner, :A-21-831979-W

-VS~-

THE STATE OF NEVADA, DEPTNO: 1II

Respondent.

STATE’S OPPOSITION TO PETITION FOR WRIT OF
HABEAS CORPUS “COVID-19 (CORONAVIRUS)”

and
MOTION TO CONSOLIDATE

DATE OF HEARING: JULY 19, 2021
TIME OF HEARING: 8:30 AM

COMES NOW, the State of Nevada, by STEVEN B, WOLFSON, Clark County
District Attorney, through JONATHAN VANBOSKERCK, Chief Deputy District Attorney,
and hereby submits the attached Points and Authorities in Opposition to Petitioner’s Petition
for Writ of Habeas Corpus “COVID-19 ‘(Coronavirus).”

This Opposition is made and based upon all the papers and pleadings on file herein, the

attached points and authorities in support hereof, and oral argument at the time of hearing, if

~deemed necessary by this Honorable Court.
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE

On or about July 23, 2013, James H. Hayes (hereinafter, “Petitioner”) was charged by
way of Criminal Complaint with one count of BURGLARY (Category B Felony — NRS
205.060) and one count of ATTEMPT GRAND LARCENY (Category D Felony/Gross
Misdemeanor — NRS 205.220.1, 205.222.2, 193.330). Following a Preliminary Hearing in
Justice Court, Las Vegas Township on June 14, 2016, the charge of BURGLARY was bound
over to District Court, and the charge of ATTEMPT GRAND LARCENY was dismissed.

On June 17, 2016, the State filed an Information with the District Court, charging
Petitioner with one count of BURGLARY. On August 29, 2017, the State filed an Amended
Notice of Intent to Seek Punishment as a Habitual Criminal. On November 7, 2018, pursuant
to a Guilty Plea Agreement (“GPA”™), Petitioner entered a plea of Guilty pursuant to North
Carolina v. Alford, 400 U.S. 25 (1970) to (;ne count of ATTEMPT GRAND LARCENY.

The terms of the GPA are as follows:

The State has agreed to make no recommendation at the time of sentencing. The
State has no opposition to probation with the only condition being thirty (30)
days in the Clark County Detention Center (CCDC), with thirty (30) days credit
for time served.

GPA at 1:22-24.

The GPA further includes, in pertinent part, the following‘acknowlcdgement:

I understand and agree that, if...an independent magistrate, by affidavit review,
confirms probable cause against me for new criminal charges including reckless
driving or DUI, but excluding minor traffic violations, the State will have the
unqualified right to argue for any legal sentence and term of confinement
allowable for the crime(s) to which I am pleading guilty, including the use of
any prior convictions | may have to increase my sentence as a habitual criminal
to five (5) to twenty (20) years, Life without the possibility of parole, Life with
the possibility of parole after ten (10) years, or a definite twenty-five (25) year -
term with the possibility of parole after ten (10) years.

GPA at 2: 1-9.

2
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An Amended Information reflecting the new charge of ATTEMPT GRAND
LARCENY was filed in conjunction with the GPA. Petitioner was adjudged Guilty pursuant
to Alford that same day, and the sentencing hearing was scheduled for March 6, 2019.

On January 31, 2019, the State filed a State’s Notice of Motion and Motion to Revoke
Bail, asserting that in Las Vegas Justice Court case number 19F01534X, a Justice of the Peace
had found probable cause to charge Petitioner with Burglary for acts committed on or around
January 26, 2019. The State’s Motion to Revoke Bail was granted after a hearing on February
4,2019.

At the sentencing hearing on March 6, 2019, the:State argued that it had regained the
right to argue pursuant to the terms of the GPA. The Court agreed, and the State argued that
Petitioner should be punished under NRS 207.010 (the “Small Habitual Statute”). The Court
agreed, and Petitioner was sentenced to sixty (60) to one hundred seventy-four (174) months
in the Nevada Department of Corrections (NDOC), consecutive to Petitioner’s sentence in
another case (C315125). The Court also awarded Petitioner ten (10) days credit for time
served. The Judgment of Conviction in this case was filed on March 12, 2019.

Petifioner filed a Notice of Appeal on March 28, 2019. Petitioner’s Case Appeal
Statement was filed on August 9, 2019 (SCN 78590). _ i

On April 15, 2019, Petitioner filed a Petition for Writ of Habeas Corpus (“Petmon”)
Pursuant to Court order, the State filed its Response on June 26, 2019. At the hearing on the
Petition on August 19, 2019, the Court noted that Petitioner filed two Addenda to his original
Petition (the first on May 7, 2019, and the second on May 9, 2019). Pursuant to the Court’s
order, the State filed a Response to the Addenda on October 10, 2619. Petitioner filed a Reply
to the State’s Response on November 4, 2019. On November 18, 2019, Petitioner’s Petition
came before the Court, at which time the Court took the matter OFF CALENDAR due to
Petitioner’s pending appeal.

On November 19, 2019, Petitioner filed another Notice of Appeal, appealing the denial
of his Coram Nebis motion. His Case Appeal Statement was filed on December 11,2019 (SCN
/
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80222). On August 31, 2020, the Nevada Court of Appeals affirmed the Court’s denial of his
Coram Nobis motion. Remittitur issued on October 12, 2020.

On January 14, 2020, the Nevada Supreme Court AFFIRMED Petitioner’s Judgment
of Conviction in SCN 78590. Remittitur issued on February 25, 2020,

On February 12, 2020, Petitioner filed an “Amended Petition for Writ of Habeas
Corpus” (his “Amended Petition”). This Court ordered a Response to that Amended Petition
on March 4, 2020. Thereafter, on March 6, 2020, Petitioner filed a “Petition: Expeditious

~Judicial Examination NRS 34.360-34.830” (his “Petition: EJE”). Pursuant to this Court’s

order, the State filed its Response to both filings on April 17, 2020, Petitioner replied to the
State’s Response on May 15, 2020.

On May 15, 2020, Petitioner also filed an “Affidavit of Actual Innocence not Mere
Legal Insufficiency but ‘Factual Innocence.”” On May 27, 2020, Petitioner filed a
Supplemental Petition. While Petitioner’s numerous pleadings were pending, Petitioner filed
a Motion for Peremptory Challenge of Judge and to Disqualify Judge William Bill Kephart.
Thereafter, the State filed its Responses to Petitioner’s Affidavit of Actual Innocence and
Petitioner’s Supplemental Petition on June 10, 2020. As a result of Petitioner’s Peremptory
Challenge, Petitioner’s pending matters were taken off calendar on June 15, 2020. On June
29,2020, Petitioner filed his Reply to the State’s Response to Petitioner’s Affidavit of Actual
Innocence.

On July 7, 2020, Chief Judge Linda Bell considered, and denied, Petitioner’s Motion
for Peremptory Challenge of Judge Kephart. Chief Judge Bell’s Decision and Order was filed
on July 8, 2020. |

On July 23, 2020, Petitioner filed his Reply to the State’s Response to Petitioner’s
Supplemental Petition. Petitioner, that same day, filed a Motion for Ruling for Rule 60b
Motion for Relief; Motion to Vacate; Amended Petition for Writ of Habeas Corpus. The State
filed its Reponse to Petitioner’s Motion for.Ruling on September 2, 2020. Petitioner’s Motion
for Ruling was denied on September 9, 2020.

/
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On September 25, 2020, Petitioner filed a Motion for Expeditious Ruling for “Amended
Petition for Writ of Habeas Corpus” 3rd Request. On October 7, 2020, he filed a Motion to

- Set Evidentiary Hearing and Issue Transport Order. On October 14, 2020, Petitioner filed a

Motion to Reconsider Order Denying Motion for Ruling for Rule 60b Motion for Relief;
Motion to Vacate; Amended Petition for Writ of Habeas Corpus. The State filed responsive
pleadings to each of Petitioner’s respective filings on November 10, 2020. On November 16,
2020, the Court considered, and denied, Petitioner’s three Motions. The Court’s Order was
filed on November 21, 2020.

On December 22, 2020, Petitioner filed a “Motion to Compel Judgment Pursuant to
Nevada Revised Statutes Chapter 34 FRCP Rule 12(c) for Amended Petition for Writ of
Habeas Corpus.” The State filed its Response to that Motion on January 27, 2021. On February
1, 2021, the Court denied Petitioner’s Motion to Compel. The Court also noted that no order
had been filed regarding Petitioner’s Amended Petition for Writ of Habeas Corpus; therefore,
the Court denied the Amended Petition as well. After the Court’s ruling on the matter,
Petitioner filed an “Opposition to State’s Response to Petitioner’s Motion to Compel
Judgment” on February 18, 2021. The Court issued its Findings of Fact, Conclusions of Law
and Order reflecting its denial of Petitioner;s Motion to Compel on March 17, 2021. Notice of
Entry of that Order was filed on March 19, 2021.

On February 2, 2021, Petitioner filed a “Reply Motion to Compel Judgment Pursuant
to Nevada Revised Statutes Chapter 34...FRCP Rule 12(c) for Amended Petition for Writ of
Habeas Corpus.” The State filed its Opposition to that “Reply Motion” on April 16, 2021. On
May 12, 2021, the Court denied Petitioner’s “Reply Motion.”

On March 9, 2021, the Court filed its Findings of Fact, Conclusions of Law and Order
denying Petitioner’s Amended Petition. That entry was noticed on March 10, 2021. On March
11, 2021, Petitioner filed a Petition to Reconsider that Order. He filed a subsequent Petition to
Reconsider on March 17, 2021. On March 18, 2021, Petitioner filed a Notice of Appeal from
the Court’s denial of his Amended Petition. As of the date of the instant Opposition, no

remittitur has issued from that appeal. On April 7, 2021, Petitioner filed a “Supplemental

5
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Petition for Writ of Habeas Corpus” Petition (NRS 34.360-34.830). Petitioner filed a
“Supplemental ‘Addendum’ on April 14, 2021.

The State filed its Opposition to Petitioner’s various Petitions to Reconsider on April
9,2021. On April 12, 2021, the Court denied Petitioner’s Petitions to Reconsider. Again, well
after the Court’s ruling, Petitioner filed a Reply to the State’s Opposition on May 6, 2021. On
May 12, 2021, the Court issued its Order Denying Petitioner’s Petition to Reconsider.

In the interim, Petitioner also filed the instant “Petition for Writ of Habeas Corpus
COVID-19 (Coronavirus)” (his “instant Petition”). For some unknown reason, the instant
Petition was filed under a new civil case number, The State now files its Opposition to the
instant Petition, as follows:

ARGUMENT
L. THE POST-CONVICTION CASES SHOULD BE CONSOLIDATED

NRS 34.780(1), explains that, to the extent they are not inconsistent with habeas

statutes, the Nevada Rules of Civil Procedure apply to post-conviction proceedings. Directly

on point, the Nevada Supreme Court has determined:

'NRCI_’ 42(a) allows consolidation of pending actions that involve “a common
question of law or fact.” Like under its identical federal counterpart, a district
court enjoys “broad, but not unfettered, discretion in ordering consolidation.”

Nalder v. Eighth Judicial Dist. Court, 136 Nev. 200, 206-07, 462 P.3d 677, 684 (2020)
(quoting Marcuse v. Del Webb Cmtys., Inc., 123 Nev. 278, 286, 163 P.3d 462, 468 (2007)).

Petitioner’s original post-convictioﬁ habeas proceeding was filed under Case No. A-
19-793315-W. In that proceeding, Petitioner raised a number of challenges to his judgment of
conviction in Case No. C315718, including allegations of Double Jeopardy, violations of Due
Procesg, and Cruel and Unusual Punishment. See, Petition for Writ of Habeas Corpus, filed
on April 15,2019 (in Case No. A793315)..

In the .instant Petition, Petitioner again claims that his sentence amounts to Cruel and
Unusual Punishment under the Eighth Amendment. See Instant Petition at 5. Ther‘efore,

because this action, and Petitioner’s separate post-conviction action, each involve a common

6
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question — whether Petitioner’s judgment of conviction and sentence are constitutional — the
two actions should be consolidated.

Moreover, judicial economy supports consolidation of the two actions. Petitioner
continues to file pleadings — with or without permission of this Court — raising the same (or
substantially similar) claims against his judgment of conviction. These numerous pleadings
should be contained within the same action, so as to allow for uniform consideration and
treatment, as they all center around the same underlying criminal case.

As such, the State requests that this Court consolidate the instant action into the pre-
existing post-conviction case, A793315. |

IL THE INSTANT PETITION DOES NOT WARRANT RELIEF

Petitioner’s instant Petition raises a single claim — that the COVID-19 pandemic has
rendered Petitioner’s sentence of imprisonment cruel and unusual in violation of the Eighth
Amendment. See Instant Petition at 5. However, this claim is not cognizable on habeas review.
Further, the claim itself is procedurally defaulted pursuant to the time-bar of NRS 34.726. As
such, Petitioner is not entitled to relief.

A.  Petitioner’s Claim is Not Cognizable in Habeas Review

The Nevada Supreme Court has expressly excluded claims of cruel and unusual
punishment from consideration in post-conviction habeas review. See Bowen v. Warden,

Nevada State Prison, 100 Nev. 489, 490, 686 P.2d 250, 250 (1984). The Bowen Court

explained:

We have repeatedly held that a petition for writ of habeas corpus may challenge
the validity of current confinement, but not the conditions thereof. See Director
Dep’t Prisons v. Arndt, 98 Nev. 84, 640 P.2d 1318 (1982); Rogers v. Warden,
84 Neb. [sic% 539, 445 P.2d 28 (1968); Rainsberger v. Leypoldt, 77 Nev. 399, -
365 P.2d 489 (1961), cert. denied, 368 U.S. 516, 82 S.Ct. 530, 7 L.Ed.2d 522,
(1962). In Rogers, we held that a claim of brutal treatment at the hands of prison
officials was not cognizable on a habeas petition, because the claim spoke to the
conditions and not the validity of confinement. In Arndt, we left open the
specific question raised by this appeal, whether the imposition of a qualitatively
more restrictive type of confinement within the prison, such as punitive
sc%regation, may be challenged by a petition for writ of habeas corpus. We now
hold that such a challenge speaks only to the conditions of confinement and
therefore may not be raised by a habeas corpus petition. See Rogers v. Warden,
supra.

I
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Id. Thereafter, the Bowen Court affirmed the dismissal of a habeas petition challenging only
the conditions of confinement. Id. f
The United States Supreme Court has discussed a litany of claims alleging cruel and

unusual punishments. In Wilson v. Seiter, 501 U.S. 294, 111 S.Ct. 2321 (1991), the Court

dealt with claims alleging “overcrowding, excessive noise, insufficient locker storage space,
inadequate heating and cooling, improper ventilation, unclean and inadequate restrooms,
unsanitary dining facilities and food preparation, and housing with mentally and physically ill

inmates.” At 296, 111 S.Ct. at 2323. The Wilson Court characterized such claims as

“conditions of confinement” claims, which required an allegation of “deliberate indifference”
by prison officials, Id. at 297, 111 S.Ct. at 2323.

Petitioner raises one claim — which he labels as “Violation of United States Constitution
8" Amendment ‘Cruel and Unusual Puinishment’ (Deliberate Indifference). Instant Petition
at 2 (empbhasis added). Therefore, Petitioner seems to acknowledge that he is not challenging
the validity of his judglment of conviction; rather, he is challenging the conditions of his
confinement. See Wilson, 501 U.S. at 297; 111 S.Ct. at 2323. Indeed, Petitioner specifically

alleges:

Petitioner’s “Deliberate Indifference” claim is established where the challenged
deficiency is sufficiently serious and prison officials know that petitioner face a
substantial risk of serious harm and disregard that risk by failing to take
reasonable measues to abate it as describe herein, and the target of the petition
is not what respondents have done but what they have refused to do.

Instant Petition at 4-5. Petitioner proceeds to claim that the COVID-19 pandemic somehow
makes his sentence cruel and unusual because of his risk of contracting the virus in prison. Id.
As such, Petitioner’s claim is not cognizable in habeas proceedings, and should be dismissed.

See Farmer v. Brennan, 511 U.S. 825, 832, 114 S.Ct. 1970, 1976 (1994) (holding that the

proper way to raise a claim that one’s lawful incarceration has exposed them to harm while
incarcerated is to challenge the conditions of confinement under the Eighth Amendment); see

also Bowen, 100 Nev. at 490, 686 P.2d at 250 (conditions of confinement claims are not

cognizable in habeas review).

1
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Because the Nevada Supreme Court has clearly and expressly precluded conditions of
confinement claims from post-conviction habeas proceedings, the instant Petition is not the
prbper'legal vehicle within which to raise Petitioner’s claim. As such, this Court lacks the
jurisdiction to grant habeas relief on the instant Petition, and the same should be dismissed.

B. Petitioner’s [nstanf Petition is Time-Barred

The mandatory provision of NRS 34.726(1) states:

Unless there is good cause shown for delay, a petition that challenges the validity
of a judgment or sentence must be filed within I year afier entry of the judgment
of conviction or, if an appeal has been taken Fﬁ*om the judgment, within I year
after the Supreme Court issues its remittitur. For the purposes of this subsection,

ood cause for delay exists if the petitioner demonstrates to the satisfaction of
the court:

gag That the delay is not the fault of the petitioner; and

b That dismissal of the petition as untimely will unduly prejudice the
petitioner. .

(emphasis added). “[T]he statutory rules regarding procedural default are mandatory and
cannot be ignored when properly raised by the State.” State v. Dist. Court (Riker), 121 Nev.
225, 233, 112 P.3d 1070, 1075 (2005).

Per the language, the one-year time bar prescribed by NRS 34.726 begins to run from
the date the judgment of conviction is filed or a remittitur from a timely direct appeal is filed.
Dickerson v. State, 114 Nev. 1084, 1087, 967 P.2d 1132, 1133-34 (1998); see Pellegrini v.
State, 117 Nev, 860, 873, 34 P.3d 519, 528 (2001) (holding that NRS 34.726 should be

construed by its plain meaning).

In Gonzales v. State, 118 Nev, 590, 593, 590 P.3d 901, 902 (2002), the¢ Nevada

Supreme Court rejected a habeas petition that was filed two days late, pursuant to the “clear
and unambiguous” mandatory provisioﬂs of NRS 34.726(1). Gonzales reiterated the
importance of filing the petition with the District Court within the one-year mandate, absent a

showing of “good cause” for the delay in filing. Gonzales, 118, Nev. at 593, 590 P.3d at 902.

The one-year time bar is therefore strictly construed. In contrast with the short amount of time
to file a notice of appeal, a prisoner has a full year to file a post-conviction habeas petition, so
1/
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there is no injustice in a strict application of NRS 34.726(1), despite any alleged difficulties
with the postal system. Id. at 595, 53 P.3d at 903.
The Nevada Supreme Court has held that courts have a duty to consider whether a

defendant’s post-conviction petition claims are procedurally barred, noting:

Habeas corpus petitions that are filed many years after conviction are an
unreasonable burden on the criminal justice system. The necessity for a
yvc%gka})le system dictates that there must exist a time when a criminal conviction
is final.

Riker, 121 Nev. at 231, 112 P.3d at 1074. The Nevada Supreme Court has granted nol
discretion to the district courts regarding whether to apply the statutory procedural bars; the
rules must be applied.

Remittitur from the affirmance of Petitioner’s Judgment of Conviction was filed on
February 25, 2020. Therefore, Petitioner had until February 25, 2021, to file a timely post-
conviction habeas petition. Dickerson, 114 Nev. at 1087, 967 P.2d at 1133-34. Petitioner’s
instant Petition was not filed until March 30, 2021, over a month past the statutory deadline.
Therefore, absent a showing of good cause and prejudice, Petitioner’s instant Petition must be

dismissed as untimely. Riker, 121 Nev. at 233, 112 P.3d at 1075. Petitioner does not attempts

to dem;)nstrate good cause or prejudice. See generally, Instant Petition. Indeed, the State
maintains that Petitioner could not successfully do so, as Petitioner’s contention is without
merit. See Section II(B), infra.

Because Petitioner’s instant Petition is time-barred, with no good cause shown for the

delay, the State respectfully submits that Petitioner’s instant Petition must be dismissed

_ pursuant to NRS 34.726(1).

C. Petitioner Fails to Demonstrate Good Cause to Overcome His Procedural
Defaults

To avoid procedural default, under NRS 34.726, a defendant has the burden of pleading

and proving specific facts that demonstrate good cause for his failure to present his claim in

earlier proceedings or to otherwise comply with the statutory requirements, and that he will

be unduly prejudiced if the petition is dismissed. See Hogan v. Warden, 109 Nev. 952, 959~
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60, 860 P.2d 710, 715-16 (1993); Phelps v. Nevada Dep’t of Prisons, 104 Nev. 656, 659, 764
P.2d 1303, 1305 (1988).
Specifically, under NRS 34.726, a petitioner must demonstrate: (1) “[t]hat the delay is

not the fault of the. petitioner” and (2) that the petitioner will be “unduly prejudice[d]” if the
petition is dismissed as untimely. NRS 34.726. To meet the first requirement, “a petitioner
must show that an impediment external to the defense prevented him or her from complying

with the state procedural default rules.” Hathaway v. State, 119 Nev. 248, 252, 71 P.3d 503,

506 (2003) (emphasis added). “A qualifying impediment might be shown where the factual or
legal basis for a claim was not reasonably available af the time of defauit.” Clem v. State, 119
Nev. 615, 621, 81 P.3d 521, 525 (2003) (emphasis added). The Clem Court continued,
“appellants cannot attempt to manufacture good cause[.]” Id. at 621, 81 P.3d at 526. To find
good cause there must be a “substantial reason; one that affords a legal excuse.” Hathaway,
119 Nev. at 252, 71 P.3d at 506 (quoting Colley v. State, 105 Nev. 235, 236, 773 P.2d 1229,
1230 (1989)). Examples of good cause include interference by State officials and the previous
unavailability of a legal or factual basis. See State v. Huebler, 128 Nev. 192, 197, 275 P.3d
91, 95 (2012). Clearly, any delay in the filing of the petition must not be the fault of the
petitioner. NRS 34.726(1)(a).

Further, a petitioner raising good cause to excuse procedural bars must do so within a

reasonable time after the alleged good cause arises. See Pellegrini, 117 Nev. at 869-70, 34
P.3d at 525-26 (holding that the time bar in NRS 34.726 applies to successive petitions); see
generally Hathaway, 119 Nev. at 252-53, 71 P.3d at 506-07 (stating that a claim reasonably

available to the petitioner during the statutory time period did not constitute good cause to
excuse a delay in filing). A claim that is itself procedurally barred cannot constitute good
cause. Riker, 121 Nev. at 235, 112 P.3d at 1077; see also Edwards v. Carpenter, 529 U.S. 446,
453 120 S.Ct. 1587, 1592 (2000). ’

y As stated supra, Petitioner does not attempt to address good cause, See generallz
Instant Petition. However, even if Petitioner attempted to raise a “good cause’ argument he

could not succeed, as COVID-19 is not a récently-arisen situation. Rather, the national

11
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emergency declared due to the COVID-19 pandemic was declared on March 13, 2020.
Petitioner’s instant PWHC was filed on March 30, 2021, over a year after the national
emergency was declared. As such, Petitioner could not successfully assert that his claim was
raised within any “reasonable” time after the good cause arose. See Hathaway, 119 Nev. at
252-53, 71 P.3d at 506-07. Instead, the COVID-19 pandemic was prevalent at the time
Petitioner could have filed a fimely petition; therefore, it is not a “qualifying impediment”
sufficient to overcome the procedural bars. See Clem, 119 Nev. at 621, 81 P.3d at 525.

As the COVID-19 pandemic cannot constitute good cause, and as Petitioner fails to
assert any other instance of good cause, Petitioner cannot demonstrate the requisite good cause
to overcome the time-bar to his instant Petition.

D. Petitioner Fails to Demonstrate Prejudice Sufficient to Overcome His

Procedural Defaults

In order to establish prejudice, the defendant must show ““‘not merely that the errors of
[the proceedings] created possibility of prejudice, but that they worked to his actual and
substantial disadvantage, in affecting the state proceedings with error of constitutional
dimensions.”” Hogan, 109 Nev. at 960, 860 P.2d at 716 (quoting United States v. Frady, 456
U.S. 152, 170, 102 S.Ct. 1584, 1596 (1982)).

As set forth in Section II(A), supra, the instant Petition does not allege tha; “the state
broceedings” w_e,re‘infectéd with any constitutional error. See Instant Péﬁ_tion at 4-5; Hogan,
109 Nev. at 960, 860 P.2d at 716. Instead, Petitioner simply alleges that prison officials have
improperly and/or insufficiently responded to the COVID-19 pandemic. Id. Because
Petitioner’s claim is clearly not cognizable in habeas review, it certainly cannot suffice to
demonstrate prejudice sufficient to overcome Petitioner’s procedural default. Hogan, 109 Nev.
at 960, 860 P.2d at 716.

Because Petitioner does not allege any cognizable claim, much less any claim that could
demonstrate prejudice, Petitioner fails to overcome the time-bar to the instant Petition, and the

instant Petition should be dismissed.

/
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CONCLUSION

For the foregoing reasons, the State respectfully requests that this Court consolidate the
instant action into Petitioner’s pre-existing post-conviction case. _

Moreover, because the instant Petition doe§ not warrant relief, the Staté submits that
this Court should DENY the same as outside the scope of habeas review, or as procedurally
defaulted.

DATED this 9 LHfY) day of June, 2021.

Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY N for
JONATHAN VAMNBOSKERCK
Chief Deputy Diftrict Attorney
Nevada Bar #06928

CERTIFICATE OF MAILING
I hereby certify that service of the above and foregoing was made this 92 "/M day of

June, 2021, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

JAMES H. HAYES, BAC #1175077

SOUTHERN DESERT CORRECTIONAL CENTER
20825 COLD CREEK ROAD

LAS VEGAZ,NV, 89166

BYCGMA oy

C. Garcia’
Secretary for the District Attorney's Office

IV/cg/L2
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- After reviewing petition, Court determined Defendant needs to supplement his petition with
specificity. Further, Court directed State to respond to Defendant's petition. Supplemental briefing
schedule set and matter continued for decision. Defendant has until April 4, 2021 to supplement his
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