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EXPEDITIOUS JUDICIAL EXAMINATION NRS 34.360-34.830
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FOR WRIT OF HABEAS CORPUS
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CLERK OF THE COURT

IN THE ES”L JUDICIAL DISTRICT COURT OF
THE STATE OF NEVADA IN AND FOR THE
'COUNTY OF g Iﬂﬁ

o | Rds o Mevede

Case No' A H -%?3815"{&[

Dept. No. 3

Plaintiff (Pétitioner),

Defendant (Respondent).
: /

L ting in Proper Person, request that the |
I8 @mlbmm%a e yd o‘? fg&f? filedon 439001 - 41 -2dp]

REQUEST FOR SUBMISSION
JMﬂlﬂ )4 24 (S

19 (| be submmcd to the Court t‘or consideration and determination.

o |40 NOTE . S PiABT 359

|, it 2so. 723

I hereby certify that a copy of this Request has been mailed to all partics or their counsel,

DATE: {0 =D -

LNvame)

- .
< 3 o‘m ?ﬁ“ ?3:1208
O ( fess
=5 r\f IAW
§ g ( felephont Number)
g
[
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DISTRICT COURT
CLARK COUNTY, NEVADA
Writ of Habeas Corpus COURT MINUTES March 08, 2021
A-19-793315-W James Hayes, Plaintiff(s)

VS.
Nevada State of, Defendant(s)

~—"""March 08, 2021 8:30 AM Motion to Compel
- HEARD BY: Trujillo, Monica COURTROOM: RJC Courtroom 11C
COURT CLERK: Alan Castle

RECORDER: Rebeca Gomez

REPORTER:
PARTIES
PRESENT: Iscan, Ercan E Attorney
Nevada State of Defendant
JOURNAL ENTRIES

- After reviewing petition, Court determined Defendant needs to supplement his petition with
specificity. Further, Court directed State to respond to Defendant's petition. Supplemental briefing
schedule set and matter continued for decision. Defendant has until Apnl 4, 2020 to supplement his
petition; State has until May 5, 2020 to file a 1esp0nse

5/10/21 8:30 a.m. Decision

PRINT DATE: 03/17/2021 Page 12 of 12 Minutes Date:  August 19, 2019

692



16

1 ERTFICA R B
2| Qam&% }~l )‘Lﬁ , hereby certify, pursuant to NRCP 5(b), that on this £ C‘)%
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‘ QMMMMA% oefidin f;@ Mol ...
5 | by placing document in a sealed pre-postage paid envelope and deposited said envelope in the
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7
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18 “}\ .
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/ In Propria Personam

Post Office Box 208 S.D.C.C.
Indian Springs, Nevada 89018

G = N T SO PUR & SR

e
10 V3
s Stele o Nairks. |

12 rR, 0 Docket
13 ) .
14 NOTICE OF MOTION

DISTRICT COURT
CLARK COUNTY, NEVADA

”&l@@e@'

—

>
Electronically Filed 61?(
07/08/2021

iz SH i

, CLERK OF THE COURT

Case No. A_ﬁ fﬁ-lﬁd
Dept No. ;

16| 8 tiehes (DG

15| vouwmrnrLeass TAKE NOTICE, that &mmm&%l /\Pt‘%i{hh\i& bR

17 | will come on for hearing before the above-entitled Court onthe day of_-
of said Court.

18 || atthe hourof ____ o’clock .M. InDepartment _,
19 '
20 | CCFILE
a1

DATED: thisi&h day of OJ%E | , 20@_.

1zoz 9- W0
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Electronically Filed
7/8/2021 1:58 PM
Steven D. Grierson

DISTRICT COURT CLERK OF THE CC
CLARK COUNTY, NEVADA &;ﬁ*‘é ﬂh

wskskk
James Hayes, Plaintiff(s) Case No.: A-19-793315-W
Vs.
Nevada State of, Defendant(s) Department 3

NOTICE OF HEARING

Please be advised that the Plaintiff's Notice of Motion Re: Supplemental Petition for
Writ of Habeas Corpus in the above-entitled matter is set for hearing as follows:
Date: August 09, 2021
Time: 8:30 AM

Location: RJC Courtroom 11C
Regional Justice Center
200 Lewis Ave.
Las Vegas, NV 83101
NOTE: Under NEFCR 9(d), if a party is not receiving electronic service through the
Eighth Judicial District Court Electronic Filing System, the movant requesting a

hearing must serve this notice on the party by traditional means.

STEVEN D. GRIERSON, CEO/Clerk of the Court

By: /s/Michelle McCarthy
Deputy Clerk of the Court

CERTIFICATE OF SERVICE

T hereby certify that pursuant to Rule 9(b) of the Nevada Electronic Filing and Conversion
Rules a copy of this Notice of Hearing was electronically served to all registered users on
this case in the Eighth Judicial District Court Electronic Filing System.

By: /s/Michelle McCarthy
Deputy Clerk of the Court

Case Number: A-19-793315-W
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Electronically Filed
08/11/2021

P A

Post Office Box 208
Indian Springs, Nevada 89070

IN THE gw\ JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF (M

AN tLtl;np% . Moo G P

Petitioner, Case No. #A lq Q'GB%‘gLL{

Vs, Dept. No. # ﬁ
S R \plede

Docket No. #

Nt St N e Nt S VNt N Nt St Tt

Respondent(s).

_:MOT—IG)N FOR TRAN'§CR[:PTS:AT ‘STATE:EXPENSE B
Date of Hearing:

Tlme of Hearing:

"ORAL ARGUMENT REQUESTED: Yes \/No

0

Tl

@) 4

m \ ' '
% COMES NOW, Petitioner . , proceeding in proper
i:“;’:rerscm and hereby moves this Honorable Court for an Order for the productron of all

transcripts, papers, and pleadings, also any other document in regards to the above-

.| entitled actron _

) g This Motron is made and based upon all papers and pleadlngs on file with the
_ Ve
; Elerk of the Court whlch are hereby incorporated by this reference the Memorandum

' ?f Points and Auth orltres herern and attached Affidavit of Petitioner.

698




10
11

12
13
14
15
16
17
18
19
20
21
22

23
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27

28

MEMORANDUM OF POINTS AND AUTHORITIES

The petitioner reépectfuliy requests that this Court Order the production of all
transcripts, . papers, pleadings and any other documents with regards to the above-
entitled case. That these transcribed ... material(s) and documents are to be furnished
to the Petitioner at state expense.

Only with proper review of those transcribed material(s) and documents will
petitioner be able to adequately prepare a post-conviction petition or a direct appeal_
that would allege all issues, and the grounds for relief that he is seeking. Moreover,
Petitioner would be prejudiced absent the Cour's granting of this motion. See:

Peterson v. Warden, 87 Nev. 134, 483 P.2d 204 (1971), holds that:

‘... does not contemplate that a record will be furnished at
state expense upon mere unsupported request of a
petitioner who is unable to pay for them ... so he must
satisfy the points raise that have merit and such merit will
be supported by the record ...”

’\ . .
WHEREFORE, Petitioner, \mmg_ prays that this

Honorable Court enter an Order directing the reporter to prepare the foregoing

requested ... transcripts’, also refer to the case of: George v. State, 122 Nev. 1, 127
P.3d 1055 (2006),(defendant was entitled to transcripts and trial evidence to prosecute

direct appeal). Also see: NRS 177.325; 177.335; and 177.345.

DATED this 93 day of S&\L/[) 20 2\

Hglupn
Sopa . e # UISOT

Affiant, In Forma Pauperis

CC: File
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1 ERTFICATE

MAIJLIN

hereby certify, pursuant to NRCP 5

I, (b) that on this /
day of 20 _a[_, I mailed a true and correct copy of the foregoing, *“
—) y
RaGes 2} Se p(BEE

United State Mail addressed to the following;

17| ccFiE

2

3

4

5 | by placing document in a sealed pre-postage paid envelope and deposited said envelope in the

) . -
7

2

9

9] DATED: this 28%day of &&\15 ,209]..

20
21 (Y
, UEDY RITHOOH
22 /In Propria Personam
. Post Office Box 208S5.D.C.C.
23 Nevada 8901
B‘LEOLM.‘L&'\_LBE&LS
24 :
25
26
27
28
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CLERK OF THE COURT

case no. A19-393%\5 -1

DEPT. NO. 3 '
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-
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—

Petitioner,

MEMORANDUM OF POINTS AND
- AUTHORITIES IN SUPPORT OF
" REQUEST FOR TRANSCRIPTS AT
" STATE EXPENSE

Vs,

THE STATE OF NEVADA,

Respondent,.

The Petitioner respectfully request that this Court arder

the production of the transcripts, papers, pleadings, and any

- other documents ‘with regard to the above-entitled case. That

these documents are to be furnished +o the petitioner at State
Expense, due to his proverty.

That only with proper review of those doéuments af tha
above-entitled case will the petitioner be able to-adequaﬁely
prepare a post-conviction petition, or a disrec appeal, that
would allege all issues and grounds for relief that he is

seeking. PETERSON vs. WARDEN, 87 Nev. 134, 483 p.2d 204 (1971),

holds that:

", . ., does not contemplate that

RECEIVED a record will be furnished at State
Expense upon mere unsupported request
AUG 03 20 of a petitioner who is unable to pay

for them..
cuﬂﬂ(OFTHECOURT - « SO must he satisfy»the
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polnts raise merlt and such merit

will be suPported by review of the

record. . .
Mareover, the petiltioner would be prejudiced absent the Court)s
granting of the within motion. Petitioner would not have means
necessary to file a proper person petition for writ of habeas
corpus, post-conviction or direct appeal to the Nevada Supreme ’

Court, that would allow the petitioner to allege all available

issues.
~ .
WHEREFORE, Petitioner,ok‘.m% Agﬂ{@ prays that this Court

enter an ofder directing the reporter to prepare the foregoing

requested transcripts.

DATED this 'éﬁg day ofgigg% ,éﬁgl

/17
/77
V74
/17
/17
/17
74
/17
11/
/1/
217
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Electronically Filed
8/11/2021 11:29 AM
Steven D. Grierson

DISTRICT COURT CLERK OF THE CC
CLARK COUNTY, NEVADA &;ﬁ*‘é ﬂh

wskskk
James Hayes, Plaintiff(s) Case No.: A-19-793315-W
Vs.
Nevada State of, Defendant(s) Department 3

NOTICE OF HEARING

Please be advised that the Plaintiff's Motion for Transcripts at State Expense in the
above-entitled matter is set for hearing as follows:
Date: September 13, 2021
Time: 8:30 AM

Location: RJC Courtroom 11C
Regional Justice Center
200 Lewis Ave.
Las Vegas, NV 83101
NOTE: Under NEFCR 9(d), if a party is not receiving electronic service through the
Eighth Judicial District Court Electronic Filing System, the movant requesting a

hearing must serve this notice on the party by traditional means.

STEVEN D. GRIERSON, CEO/Clerk of the Court

By: /s/Michelle McCarthy
Deputy Clerk of the Court

CERTIFICATE OF SERVICE

T hereby certify that pursuant to Rule 9(b) of the Nevada Electronic Filing and Conversion
Rules a copy of this Notice of Hearing was electronically served to all registered users on
this case in the Eighth Judicial District Court Electronic Filing System.

By: /s/Michelle McCarthy
Deputy Clerk of the Court

Case Number: A-19-793315-W
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RECEIVED

12

13

14

15

16

17

18

19

20

21

22

|G s

IN THE E ; k l JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE cOUNTY OF (‘[

case No. # A4 793315 -1
Dept. No. #L

Docket No. #

Petitioner,
, Vs, ’

Respondent(s).

ORDER v

Upon reading the motion of Petitioner, M requesting

transcripts at state expense, and having determined that the Movant has demonstrated

good cause pursuant to Peterson v. Warden, 87 Nev. 134, 483 P.2d 204 (1971);

IT IS HEREBY ORDERED that the Petitioner's motion for transcripts at state

expense Is granted.

IT IS HEREBY FURTHER ORDERED, that the records be transcribed in the

case of , Case No. # ' , for the rates of

IT IS HEREBY FURTHER ORDERED, the Clerk of the Court is to prepare all of
the transcripts, pleadings, papers, and any other documents in regard to the above-

entitled action, and forward said papers to Petitioner.

DATED This day of , 20

: File

DISTRICT JUDGE

CLERK OF THE COUR'
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RECEIVED
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IN THE E';’h —

JUDICIAL  DISTRICT AND FOR THE COUNTY

or (92X

Tonim Lt

piaintiff,

e 3 N

Respondent

S Mt Nt N N s Vit Sl S Yl St

Calendared:

Case No. RVXQ“Q'Q%alg:).B(

Dept. No. ;8

Flle:

ORDER TO TRANSCRIBE RECORDS

1T IS HEREBY ORDERED, that the

transcribe the records on

A"H"-Haalf) Ji , for the dates of

/77
/177
/77
/77
/77
/77
es
/77

s

DATED this __

, Case No.

day of

» 2000
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1 CERTFICATE OF SERVICE, BY MAILING

L Séml'f) )l Elﬁ'\‘dﬁ , hereby certify, pursuant to NRCP 5(b), that on this W‘h

20&, I mailed a true and correct copy of the foregoing, “ %k\\m
QL(BMA@E%M anm g

2

3

4

5| by placing document in a sealed pre-postage paid envelope and deposited said envelope in the
6 ﬂ United State Mail addressed to the following
7

8

9

\ D A | \] R

i z (\ERF 3, .
) Li ;%:%t 30 3 VRS NV
\[EEAS A - Ris-2717
10 L I ‘ '

1 .
2| Mbost el D gl
. 13 “th, A
14
15]
16
17§ CC:FILE
18 U _
19| DATED: this 1| day_ofAjgfﬁ'_; 20?) .
20 - ' .
21

-9 #H?SO?%
i PropnaPersonam
, Post Office Box 208,5.D.C.C.
23 - Indian Springs, Nevada 89018
- INFORMA PAUPERIS:

24
2] |
26
27

28 . : K.
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Electronically Filed q,q
08/18/2021
s, ooy 42 107 A i
\" 7 In Propria Personam CLERK OF THE COURT
Post Office Box 208 S.D.C.C. .
Tndian Springs, Nevada 85018
DISTRICT COURT
A-19-793315-W Dept mn
CLARK COUNTY, NEVAD A —Gonsolidated with :
A-21-831979-W
Jwes .t ) E&j@z&?@g@%
£ ; Case No. A 2\ Eﬁ\q}q “\L\(
S{"@%E 0‘9 }\Yﬁ(&i\é ; ; Dept No. __é__
Crefls Dewids (ood)  § e
NOTICE OF MOTION
''YOU WILL PLEASE TAKE NOTICE, that
will come on for hearing before the above-entitled Court on the __dayof ,20

atthe hourof  o’clock .M. TInDepartment _, of said Court.

CCFILE

DATED: thisﬁday of _)QQ L% @ . , 20&.

-AUG 16 200
CLERK OF THE COURT
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Electronically Filed
8/18/2021 12:07 PM
Steven D. Grierson

DISTRICT COURT CLERK OF THE CC
CLARK COUNTY, NEVADA &;ﬁ*‘é ﬂh

wskskk
James Hayes, Plaintiff(s) Case No.: A-19-793315-W
Vs. A-21-831979-W
Nevada State of, Defendant(s) Department 3

NOTICE OF HEARING

Please be advised that the Plaintiff's Petition for Reconsideration /Rehearing in the
above-entitled matter is set for hearing as follows:
Date: September 23, 2021
Time: Chambers

Location: Chambers
Regional Justice Center
200 Lewis Ave.
Las Vegas, NV 83101
NOTE: Under NEFCR 9(d), if a party is not receiving electronic service through the
Eighth Judicial District Court Electronic Filing System, the movant requesting a

hearing must serve this notice on the party by traditional means.

STEVEN D. GRIERSON, CEO/Clerk of the Court

By: /s/Michelle McCarthy
Deputy Clerk of the Court

CERTIFICATE OF SERVICE

T hereby certify that pursuant to Rule 9(b) of the Nevada Electronic Filing and Conversion
Rules a copy of this Notice of Hearing was electronically served to all registered users on
this case in the Eighth Judicial District Court Electronic Filing System.

By: /s/Michelle McCarthy
Deputy Clerk of the Court

Case Number: A-19-793315-W
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Electronically Filed
08/23/2021 3,14 PM |

CLERK OF THE COURT

FCL

STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565
JONATHAN VANBOSKERCK
Chief Deputy District Attorney
Nevada Bar #06528

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

JAMES HOWARD HAYES,
aka James Howard Hayes Jr.,
#I796708 CASENG: 1979331 W

Petitioner, © A-21-831979-W

_VS_

THE STATE OF NEVADA, DEPTNO: IlI

Respondent.

FINDINGS OF FACT, CONCLUSIONS OF
LAW AND ORDER

DATE OF HEARING: JULY 19, 2021
TIME OF HEARING: 8:30 AM

THIS CAUSE having come before the Honorable MONICA TRUJILLO, District Court
Judge, on the 19th day of July, 2021, the Petitioner not being present, not being represented
by counsel, and the Respondent being represented by STEVEN B. WOLFSON, Clark County
District Attorney, through MORGAN THOMAS, Deputy District Attorney, and the Court
having considered the matter, including briefs, transcripts, and documents on file herein, now
therefore, the Court makes the following findings of fact and conclusions of law.

FINDINGS OF FACT, CONCLUSIONS OF LAW
STATEMENT OF THE CASE

On or about July 23, 2013, James H. Hayes (hercinafter, “Petitioner’) was charged by
way of Criminal Complaint with one count of BURGLARY (Category B Felony — NRS

WCLARKCOUNTYDA NET\CRMCASE 21201 313401631201 334063 C-FFCO-(JAMES HOWARD HAYES)-002.DOCX
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205.060) and one count of ATTEMPT GRAND LARCENY (Category D Felony/Gross
Misdemeanor — NRS 205.220.1, 205.222.2, 193.330). Following a Preliminary Hearing in
Justice Court, Las Vegas Township on June 14, 2016, the charge of BURGLARY was bound
over to District Court, and the charge of ATTEMPT GRAND LARCENY was dismissed.

On June 17, 2016, the State filed an Information with the District Court, charging
Petitioner with one count of BURGLARY. On August 29, 2017, the State filed an Amended
Notice of Intent to Seck Punishment as a Habitual Criminal. On November 7, 2018, pursuant
to a Guilty Plea Agreement (“GPA”), Petitioner entered a plea of Guilty pursuant to North
Carolina v. Alford, 400 U.S. 25 (1970) to one count of ATTEMPT GRAND LARCENY.

The terms of the GPA are as follows:

The State has agreed to make no recommendation at the time of sentencing. The
State has no opposition to probation with the only condition being thirty (30}
days in the Clark County Detention Center (CCDC), with thirty (30) days credit
for time served.

GPA at 1:22-24,
The GPA further includes, in pertinent part, the following acknowledgement:

I understand and agree that, if...an independent magistrate, by affidavit review,
confirms probable cause against me for new criminal charges including reckless
driving or DUI, but excluding minor traffic violations, the State will have the
unqualified right to argue for any legal sentence and term of confinement
allowable for the crime(s) to which I am pleading guilty, including the use of
any prior convictions I may have to increase my sentence as a habitual criminal
to five (5) to twenty (20) years, Life without the possibility of parole, Life with
the possibility of parole after ten (10) years, or a definite twenty-five (25) year
term with the possibility of parole after ten (10} years.

GPA at 2: 1-9.

An Amended Information reflecting the new charge of ATTEMPT GRAND
LARCENY was filed in conjunction with the GPA. Petitioner was adjudged Guilty pursuant
to Alford that same day, and the sentencing hearing was scheduled for March 6, 2019,

On January 31, 2019, the State filed a State’s Notice of Motion and Motion to Revoke
Bail, asserting that in Las Vegas Justice Court case number 19F01534X, a Justice of the Peace

had found probable cause to charge Petitioner with Burglary for acts committed on or around

2

WCLARKCOUNTYDA NET\CRMCASE 21201 313401631201 334063 C-FFCO-(JAMES HOWARD HAYES)-002.DOCX
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January 26, 2019. The State’s Motion to Revoke Bail was granted after a hearing on February
4,2019.

At the sentencing hearing on March 6, 2019, the State argued that it had regained the
right to argue pursuant to the terms of the GPA. The Court agreed, and the State argued that
Petitioner should be punished under NRS 207.010 (the “Small Habitual Statute™). The Court
agreed, and Petitioner was sentenced to sixty (60) to one hundred seventy-four (174) months
in the Nevada Department of Corrections (NDOC), consecutive to Petitioner’s sentence in
another case (C315125). The Court also awarded Petitioner ten (10) days credit for time
served. The Judgment of Conviction in this case was filed on March 12, 2019,

Petitioner filed a Notice of Appeal on March 28, 2019. Petitioner’s Case Appeal
Statement was filed on August 9, 2019 (SCN 78590).

On April 15, 2019, Petitioner filed a Petition for Writ of Habeas Corpus (“Petition™).
Pursuant to Court order, the State filed its Response on June 26, 2019. At the hearing on the
Petition on August 19, 2019, the Court noted that Petitioner filed two Addenda to his original
Petition (the first on May 7, 2019, and the second on May 9, 2019). Pursuant to the Court’s
order, the State filed a Response to the Addenda on October 10, 2019. Petitioner filed a Reply
to the State’s Response on November 4, 2019. On November 18, 2019, Petitioner’s Petition
came before the Court, at which time the Court took the matter OFF CALENDAR due to
Petitioner’s pending appeal.

On November 19, 2019, Petitioner filed another Notice of Appeal, appealing the denial
of his Coram Nobis motion. His Case Appeal Statement was filed on December 11, 2019 (SCN
80222). On August 31, 2020, the Nevada Court of Appeals affirmed the Court’s denial of his
Coram Nobis motion. Remittitur issued on October 12, 2020.

On January 14, 2020, the Nevada Supreme Court AFFIRMED Petitioner’s Judgment
of Conviction in SCN 78590. Remittitur issued on February 25, 2020.

On February 12, 2020, Petitioner filed an “Amended Petition for Writ of Habeas
Corpus” (his “Amended Petition™). This Court ordered a Response to that Amended Petition
on March 4, 2020. Thereafter, on March 6, 2020, Petitioner filed a “Petition: Expeditious

3
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Judicial Examination NRS 34.360-34.830” (his “Petition: EJE”). Pursuant to this Court’s
order, the State filed its Response to both filings on April 17, 2020. Petitioner replied to the
State’s Response on May 15, 2020.

On May 15, 2020, Petitioner also filed an “Affidavit of Actual Innocence not Mere
Legal Insufficiency but ‘Factual Innocence.”” On May 27, 2020, Petitioner filed a
Supplemental Petition. While Petitioner’s numerous pleadings were pending, Petitioner filed
a Motion for Peremptory Challenge of Judge and to Disqualify Judge William Bill Kephart.
Thereafter, the State filed its Responses to Petitioner’s Affidavit of Actual Innocence and
Petitioner’s Supplemental Petition on June 10, 2020. As a result of Petitioner’s Peremptory
Challenge, Petitioner’s pending matters were taken off calendar on June 15, 2020. On June
29, 2020, Petitioner filed his Reply to the State’s Response to Petitioner’s Affidavit of Actual
Innocence.

On July 7, 2020, Chief Judge Linda Bell considered, and denied, Petitioner’s Motion
for Peremptory Challenge of Judge Kephart. Chief Judge Bell’s Decision and Order was filed
on July 8, 2020,

On July 23, 2020, Petitioner filed his Reply to the State’s Response to Petitioner’s
Supplemental Petition. Petitioner, that same day, filed a Motion for Ruling for Rule 60b
Motion for Relief; Motion to Vacate; Amended Petition for Writ of Habeas Corpus. The State
filed its Reponse to Petitioner’s Motion for Ruling on September 2, 2020. Petitioner’s Motion
for Ruling was denied on September 9, 2020.

On September 25, 2020, Petitioner filed a Motion for Expeditious Ruling for “Amended
Petition for Writ of Habeas Corpus™ 3rd Request. On October 7, 2020, he filed a Motion to
Set Evidentiary Hearing and Issue Transport Order. On October 14, 2020, Petitioner filed a
Motion to Reconsider Order Denying Motion for Ruling for Rule 60b Motion for Relief;
Motion to Vacate; Amended Petition for Writ of Habeas Corpus. The State filed responsive
pleadings to each of Petitioner’s respective filings on November 10, 2020. On November 16,
2020, the Court considered, and denied, Petitioner’s three Motions. The Court’s Order was

filed on November 21, 2020.

4
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On December 22, 2020, Petitioner filed a “Motion to Compel Judgment Pursuant to
Nevada Revised Statutes Chapter 34 FRCP Rule 12(¢) for Amended Petition for Writ of
Habeas Corpus.” The State filed its Response to that Motion on January 27, 2021. On February
1, 2021, the Court denied Petitioner’s Motion to Compel. The Court also noted that no order
had been filed regarding Petitioner’s Amended Petition for Writ of Habeas Corpus; therefore,
the Court denied the Amended Petition as well. After the Court’s ruling on the matter,
Petitioner filed an “Opposition to State’s Response to Petitioner’s Motion to Compel
Judgment” on February 18, 2021. The Court issued its Findings of Fact, Conclusions of Law
and Order reflecting its denial of Petitioner’s Motion to Compel on March 17, 2021. Notice of
Entry of that Order was filed on March 19, 2021.

On February 2, 2021, Petitioner filed a “Reply Motion to Compel Judgment Pursuant
to Nevada Revised Statutes Chapter 34.. FRCP Rule 12(¢) for Amended Petition for Writ of
Habeas Corpus.” The State filed its Opposition to that “Reply Motion” on April 16, 2021, On
May 12, 2021, the Court denied Petitioner’s “Reply Motion.”

On March 9, 2021, the Court filed its Findings of Fact, Conclusions of Law and Order
denying Petitioner’s Amended Petition. That entry was noticed on March 10, 2021, On March
11, 2021, Petitioner filed a Petition to Reconsider that Order. He filed a subsequent Petition to
Reconsider on March 17, 2021. On March 18, 2021, Petitioner filed a Notice of Appeal from
the Court’s denial of his Amended Petition. As of the date of the instant Opposition, no
remittitur has issued from that appeal. On April 7, 2021, Petitioner filed a “Supplemental
Petition for Writ of Habeas Corpus” Petition (NRS 34.360-34.830). Petitioner filed a
“Supplemental ‘Addendum’” on April 14, 2021.

The State filed its Opposition to Petitioner’s various Petitions to Reconsider on April
9, 2021. On April 12, 2021, the Court denied Petitioner’s Petitions to Reconsider. Again, well
after the Court’s ruling, Petitioner filed a Reply to the State’s Opposition on May 6, 2021. On
May 12, 2021, the Court issued its Order Denying Petitioner’s Petition to Reconsider.

In the interim, Petitioner also filed the instant “Petition for Writ of Habeas Corpus

COVID-19 (Coronavirus)” (his “instant Petition”). The State filed an Opposition and Motion

5

WCLARKCOUNTYDA NET\CRMCASE 21201 313401631201 334063 C-FFCO-(JAMES HOWARD HAYES)-002.DOCX

720




O Oy R W N =

NN N RN N NNN N e e e ek e ped ek e e
W N U R W N = DS DN R W N =D

to Consolidate on June 24, 2021. On July 19, 2021, this matter came before this Court. This
Court did not accept argument at the time of hearing, but made the following findings and
conclusions:
ANALYSIS
I THE POST-CONVICTION CASES SHOULD BE CONSOLIDATED
NRS 34.780(1), explains that, to the extent they are not inconsistent with habeas
statutes, the Nevada Rules of Civil Procedure apply to post-conviction proceedings. Directly

on point, the Nevada Supreme Court has determined:

NRCP 42(a) allows consolidation of pending actions that involve “a common
question of law or fact.” Like under its identical federal counterpart, a district
court enjoys “broad, but not unfettered, discretion in ordering consolidation.”

Nalder v. Eighth Judicial Dist. Court, 136 Nev. 200, 206-07, 462 P.3d 677, 684 (2020)
(quoting Marcuse v. Del Webb Cmitys., Inc., 123 Nev. 278, 286, 163 P.3d 462, 468 (2007)).

Petitioner’s original post-conviction habeas proceeding was filed under Case No. A-
19-793315-W. In that proceeding, Petitioner raised a number of challenges to his judgment of
conviction in Case No. C315718, including allegations of Double Jeopardy, violations of Due
Process, and Cruel and Unusual Punishment. See, Petition for Writ of Habeas Corpus, filed
on April 15, 2019 (in Case No. A793315).

Upon review of the instant Petition, this Court finds that Petitioner again claims that
his sentence amounts to Cruel and Unusual Punishment under the Eighth Amendment. See
Instant Petition at 5. Therefore, because this action, and Petitioner’s separate post-conviction
action, each involve a common question — whether Petitioner’s judgment of conviction and
sentence are constitutional — this Court concludes that the two actions should be consolidated.

Moreover, this Court finds that judicial economy supports consolidation of the two
actions. Petitioner continues to file pleadings — with or without permission of this Court —
raising the same (or substantially similar) claims against his judgment of conviction. This
Court has determined that these numerous pleadings should be contained within the same

/"
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action, so as to allow for uniform consideration and treatment, as they all center around the
same underlying criminal case.
Therefore, this Court concludes that the instant actions should be consolidated into the
pre-cxisting post-conviction case, A793315.
II. THE INSTANT PETITION DOES NOT WARRANT RELIEF
Petitioner’s instant Petition raises a single claim — that the COVID-19 pandemic has
rendered Petitioner’s sentence of imprisonment cruel and unusual in violation of the Eighth
Amendment. See Instant Petition at 5. However, this Court finds that this claim is not
cognizable on habeas review. Further, this Court finds that the claim itself is procedurally
defaulted pursuant to the time-bar of NRS 34.726. As such, this Court concludes that Petitioner
is not entitled to relief.
A. Petitioner’s Claim is Not Cognizable in Habeas Review

The Nevada Supreme Court has expressly excluded claims of cruel and unusual

punishment from consideration in post-conviction habeas review. See Bowen v. Warden,

Nevada State Prison, 100 Nev. 489, 490, 686 P.2d 250, 250 (1984). The Bowen Court

explained:

We have repeatedly held that a petition for writ of habeas corpus may challenge
the validity of current confinement, but not the conditions thercof. See Director
Dep’t Prisons v. Arndt, 98 Nev. 84, 640 P.2d 1318 (1982); Rogers v. Warden,
84 Neb. [sic] 539, 445 P.2d 28 (1968); Rainsberger v. Leypoldt, 77 Nev. 399,
365 P.2d 489 (1961), cert. denied, 368 U.S. 516, 82 S.Ct. 530, 7 L.Ed.2d 522
(1962). In Rogers, we held that a claim of brutal treatment at the hands of prison
officials was not cognizable on a habeas petition, because the claim spoke to the
conditions and not the validity of confinement. In Arndt, we left open the
specific question raised by this appeal, whether the imposition of a qualitatively
more restrictive type of confinement within the prison, such as punitive
se%‘fegation, may be challenged by a petition for writ of habeas corpus. We now
hold that such a challenge speaks only to the conditions of confinement and
therefore may not be raised by a habeas corpus petition. See Rogers v. Warden,
suprd.

Id. Thereafter, the Bowen Court affirmed the dismissal of a habeas petition challenging only
the conditions of confinement. Id.
The United States Supreme Court has discussed a litany of claims alleging cruel and

unusual punishments. In Wilson v. Seiter, 501 U.S. 294, 111 S.Ct. 2321 (1991), the Court

7
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dealt with claims alleging “overcrowding, excessive noise, insufficient locker storage space,
inadequate heating and cooling, improper ventilation, unclean and inadequate restrooms,
unsanitary dining facilities and food preparation, and housing with mentally and physically ill
inmates.” At 296, 111 S.Ct. at 2323. The Wilson Court characterized such claims as
“conditions of confinement” claims, which required an allegation of “deliberate indifference”
by prison officials. Id. at 297, 111 S.Ct. at 2323.

Petitioner raises on¢ claim — which he labels as “Violation of United States Constitution
8™ Amendment ‘Cruel and Unusual Puinishment’ (Deliberate Indifference). Instant Petition
at 2 (emphasis added). Therefore, this Court finds that Petitioner acknowledges he is not
challenging the validity of his judgment of conviction; rather, he is challenging the conditions
of his confinement. See Wilson, 501 U.S. at 297, 111 S.Ct. at 2323. Indeed, Petitioner
specifically alleges:

Petitioner’s “Deliberate Indifference” claim is established where the challenged
deficiency is sufficiently serious and prison officials know that petitioner face a
substantial risk of serious harm and disregard that risk by failing to take
reasonable measues to abate it as describe herein, and the target of the petition
is not what respondents have done but what they have refused to do.

Instant Petition at 4-5. Petitioner also includes a claim that the COVID-19 pandemic renders
his sentence cruel and unusual because of his risk of contracting the virus in prison. Id. As
such, this Court finds that Petitioner’s claim is not cognizable in habeas proceedings, and

concludes that the same must be dismissed. See Farmer v. Brennan, 511 U.S. 825, 832, 114

S.Ct. 1970, 1976 (1994) (holding that the proper way to raise a claim that one’s lawful
incarceration has exposed them to harm while incarcerated is to challenge the conditions of
confinement under the Eighth Amendment); see also Bowen, 100 Nev. at 490, 686 P.2d at 250
(conditions of confinement claims are not cognizable in habeas review).

Because the Nevada Supreme Court has clearly and expressly precluded conditions of
confinement claims from post-conviction habeas proceedings, this Court finds that the instant
Petition is not the proper legal vehicle within which to raise Petitioner’s claim. As such, this
Court concludes that it lacks the jurisdiction to grant habeas relief on the instant Petition, and

therefore, the same must be dismissed.

8
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B. Petitioner’s Instant Petition is Time-Barred
The mandatory provision of NRS 34.726(1) states:

Unless there is good cause shown for delay, a petition that challenges the validity
of a judgment or sentence must be filed within 1 year after entry of the judgment
of conviction or, if an appeal has been taken from the judgment, within I year
after the Supreme Court issues its remittitur. For the purposes of this subsection,

ood cause for delay exists if the petitioner demonstrates to the satisfaction of
the court:

ga% That the delay is not the fault of the petitioner; and

b That dismissal of the petition as untimely will unduly prejudice the
petitioner.

(emphasis added). “[T]he statutory rules regarding procedural default are mandatory and
cannot be ignored when properly raised by the State.” State v. Dist. Court (Riker), 121 Nev.
225,233, 112 P.3d 1070, 1075 (2005).

Per the language, the one-year time bar prescribed by NRS 34.726 begins to run from
the date the judgment of conviction is filed or a remittitur from a timely direct appeal is filed.
Dickerson v. State, 114 Nev. 1084, 1087, 967 P.2d 1132, 1133-34 (1998); see Pellegrini v.
State, 117 Nev. 860, 873, 34 P.3d 519, 528 (2001) (holding that NRS 34.726 should be

construed by its plain meaning).

In Gonzales v. State, 118 Nev. 590, 593, 590 P.3d 901, 902 (2002), the Nevada

Supreme Court rejected a habeas petition that was filed two days late, pursuant to the “clear
and unambiguous” mandatory provisions of NRS 34.726(1). Gonzales reiterated the
importance of filing the petition with the District Court within the one-year mandate, absent a
showing of “good cause” for the delay in filing. Gonzales, 118, Nev. at 593, 590 P.3d at 902.
The one-year time bar is therefore strictly construed. In contrast with the short amount of time
to file a notice of appeal, a prisoner has a full year to file a post-conviction habeas petition, so
there is no injustice in a strict application of NRS 34.726(1), despite any alleged difficulties
with the postal system. Id. at 595, 53 P.3d at 903.

The Nevada Supreme Court has held that courts have a duty to consider whether a
defendant’s post-conviction petition claims are procedurally barred, noting:

/"
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Habeas corpus petitions that are filed many years after conviction are an
unreasonable burden on the criminal justice system. The necessity for a
W(}rka})le system dictates that there must exist a time when a criminal conviction
is final.

Riker, 121 Nev. at 231, 112 P.3d at 1074, The Nevada Supreme Court has granted no
discretion to the district courts regarding whether to apply the statutory procedural bars; the
rules must be applied.

This Court notes that Remittitur from the affirmance of Petitioner’s Judgment of
Conviction was filed on February 25, 2020. Therefore, Petitioner had until February 25, 2021,
to file a timely post-conviction habeas petition. Dickerson, 114 Nev. at 1087, 967 P.2d at 1133-
34, Petitioner’s instant Petition was not filed until March 30, 2021, over a month past the
statutory deadline. Therefore, this Court finds that, absent a showing of good cause and
prejudice, Petitioner’s instant Petition must be dismissed as untimely. Riker, 121 Nev. at 233,
112 P.3d at 1075. This Court further finds that Petitioner does not attempt to demonstrate good
cause or prejudice. See generally, Instant Petition. Indeed, this Court finds that Petitioner could
not successfully do so, as Petitioner’s contention is without merit.

Because Petitioner’s instant Petition is time-barred, with no good cause shown for the
delay, this Court concludes that Petitioner’s instant Petition must be dismissed pursuant to
NRS 34.726(1).

C. Petitioner Fails to Demonstrate Good Cause to Overcome His Procedural

Defaults

To avoid procedural default, under NRS 34.726, a defendant has the burden of pleading
and proving specific facts that demonstrate good cause for his failure to present his claim in
earlier proceedings or to otherwise comply with the statutory requirements, and that he will
be unduly prejudiced if the petition is dismissed. See Hogan v. Warden, 109 Nev. 952, 959
60, 860 P.2d 710, 715-16 (1993); Phelps v. Nevada Dep’t of Prisons, 104 Nev. 656, 659, 764
P.2d 1303, 1305 (1988).

Specifically, under NRS 34.726, a petitioner must demonstrate: (1) “[t]hat the delay is

not the fault of the petitioner” and (2) that the petitioner will be “unduly prejudice[d]” if the
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petition is dismissed as untimely. NRS 34.726. To meet the first requirement, “a petitioner
must show that an impediment external to the defense prevented him or her from complying

with the state procedural default rules.” Hathaway v. State, 119 Nev. 248, 252, 71 P.3d 503,

506 (2003) (emphasis added). “A qualifying impediment might be shown where the factual or
legal basis for a claim was not reasonably available at the time of default.” Clem v. State, 119
Nev. 615, 621, 81 P.3d 521, 525 (2003) (emphasis added). The Clem Court continued,
“appellants cannot attempt to manufacture good cause[.]” Id. at 621, 81 P.3d at 526. To find
good cause there must be a “substantial reason; one that affords a legal excuse.” Hathaway,
119 Nev. at 252, 71 P.3d at 506 (quoting Colley v. State, 105 Nev. 235, 236, 773 P.2d 1229,
1230 (1989)). Examples of good cause include interference by State officials and the previous
unavailability of a legal or factual basis. See State v. Huebler, 128 Nev. 192, 197, 275 P.3d

91, 95 (2012). Clearly, any delay in the filing of the petition must not be the fault of the
petitioner. NRS 34.726(1)(a).

Further, a petitioner raising good cause to excuse procedural bars must do so within a
reasonable time after the alleged good cause arises. See Pellegrini, 117 Nev. at 869-70, 34
P.3d at 525-26 (holding that the time bar in NRS 34.726 applics to successive petitions); see
generally Hathaway, 119 Nev. at 252-53, 71 P.3d at 50607 (stating that a claim reasonably

available to the petitioner during the statutory time period did not constitute good cause to
excuse a delay in filing). A claim that is itself procedurally barred cannot constitute good
cause. Riker, 121 Nev. at 235, 112 P.3d at 1077, see also Edwards v. Carpenter, 529 U.S. 446,
453 120 S.Ct. 1587, 1592 (2000).

This Court finds that Petitioner does not attempt to address good cause. See generally,
Instant Petition. However, even if Petitioner attempted to raise a “good cause” argument, this
Court finds that Petitioner could not succeed, as COVID-19 is not a recently-arisen situation.
Rather, the national emergency declared due to the COVID-19 pandemic was declared on
March 13, 2020. Petitioner’s instant PWHC was filed on March 30, 2021, over a year after the
national emergency was declared. As such, this Court finds that Petitioner could not

successfully assert that his claim was raised within any “reasonable” time after the good cause
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arose. See Hathaway, 119 Nev. at 252-53, 71 P.3d at 506-07. Instead, this Court finds that the
COVID-19 pandemic was prevalent at the time Petitioner could have filed a timely petition;
therefore, it is not a “qualifying impediment” sufficient to overcome the procedural bars. See
Clem, 119 Nev. at 621, 81 P.3d at 525.

As the COVID-19 pandemic cannot constitute good cause, and as Petitioner fails to
assert any other instance of good cause, this Court concludes that Petitioner cannot
demonstrate the requisite good cause to overcome the time-bar to his instant Petition.

D. Petitioner Fails to Demonstrate Prejudice Sufficient to Overcome His

Procedural Defaults

In order to establish prejudice, the defendant must show “‘not merely that the errors of
[the proceedings] created possibility of prejudice, but that they worked to his actual and
substantial disadvantage, in affecting the state proceedings with error of constitutional
dimensions.”” Hogan, 109 Nev. at 960, 860 P.2d at 716 {quoting United States v. Frady, 456
U.S. 152, 170, 102 S.Ct. 1584, 1596 (1982)).

As previously found supra, this Court finds that the instant Petition does not allege that
“the state proceedings” were infected with any constitutional error. See Instant Petition at 4-
5; Hogan, 109 Nev. at 960, 860 P.2d at 716. Instead, this Court finds that Petitioner simply
alleges that prison officials have improperly and/or insufficiently responded to the COVID-19
pandemic. Id. Because Petitioner’s claim is clearly not cognizable in habeas review, this Court
finds that it does not suffice to demonstrate prejudice sufficient to overcome Petitioner’s
procedural default. Hogan, 109 Nev. at 960, 860 P.2d at 716.

Because Petitioner does not allege any cognizable claim, much less any claim that could
demonstrate prejudice, this Court concludes that Petitioner fails to overcome the time-bar to
the instant Petition, and as such, the instant Pctition must be dismissed.

/"
/"
/"
/"
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CONCLUSION

THEREFORE, Court ORDERED, Petitioner James H. Hayes’s Petition for Writ of
Habeas Corpus (COVID-19) shall be, and is, DENIED

FURTHER, Court ORDERED, the instant action, A-21-831979-W, shall be, and is,
CONSOLIDATED with Petitioner’s original post-conviction action, A-19-793315-W.

day of August, 2021.
Dated this 23rd day of August, 2021

DATED this

Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY RR T ~_~ for

D29 CC6 BTEB 27C9
Monica Trujillo
District Court Judge

JONATHAN VANBOSKERCK
Chief Deputy D Attorney

Nevada Bar # 06578

CERTIFICATE OF MAILING

I hereby certify that service of the above and foregoing was made this day of

August, 2021, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

cg/L2

BY

JAMES H. HAYES, BAC #1175077

SOUTHERN DESERT CORRECTIONAL CENTER
P.O. BOX 208

INDIAN SPRINGS, NV, 89018

C. Garcia o
Secretary for the District Attorney's Office
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DISTRICT COURT
CLARK COUNTY, NEVADA
James Hayes, Plaintiff(s) CASE NO: A-19-793315-W
VS, DEPT. NO. Department 3

Nevada State of, Defendant(s)

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District
Court. The foregoing Findings of Fact, Conclusions of Law and Order was served via the
court’s electronic eFile system to all recipients registered for e-Service on the above entitled
case as listed below:

Service Date: 8/23/2021

Melissa Boudreaux mezama(@clarkcountynv.gov
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Electronically Filed
8/25/2021 10:33 AM
Steven D. Grierson

CLERK OF THE CO!

DISTRICT COURT
CLARK COUNTY, NEVADA
JAMES HAYES,
Case No: A-19-793315-W
Petitioner, Consolidated with A-21-831979-W
Dept No: IIT
Vs,
STATE OF NEVADA,
NOTICE OF ENTRY OF FINDINGS OF FACT,
Respondent, CONCLUSIONS OF LAW AND ORDER

PLEASE TAKE NOTICE that on August 23, 2021, the court entered a decision or order in this matter, a
true and correct copy of which is attached to this notice.

You may appeal to the Supreme Court from the decision or order of this court. If you wish to appeal, you
must file a notice of appeal with the clerk of this court within thirty-three (33) days after the date this notice is mailed

to you. This notice was mailed on August 25, 2021.

STEVEN D. GRIERSON, CLERK OF THE COURT

/s/ Amanda Hampton
Amanda Hampton, Deputy Clerk

CERTIFICATE OF E-SERVICE / MAILING

[ hereby certify that on this 25 day of August 2021, I served a copy of this Notice of Entry on the
following:

M By e-mail:
Clark County District Attorney’s Office
Anorney General’s Office — Appellate Division-

M The United States mail addressed as follows:
James Hayes # 1175077
P.O. Box 208
Indian Springs, NV 89070

/s/ Amanda Hampton
Amanda Hampton, Deputy Clerk

Case Number: A-19-793315-W
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Electronically Filed
08/23/2021 3,14 PM |

CLERK OF THE COURT

FCL

STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565
JONATHAN VANBOSKERCK
Chief Deputy District Attorney
Nevada Bar #06528

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

JAMES HOWARD HAYES,
aka James Howard Hayes Jr.,
#I796708 CASENG: 1979331 W

Petitioner, © A-21-831979-W

_VS_

THE STATE OF NEVADA, DEPTNO: IlI

Respondent.

FINDINGS OF FACT, CONCLUSIONS OF
LAW AND ORDER

DATE OF HEARING: JULY 19, 2021
TIME OF HEARING: 8:30 AM

THIS CAUSE having come before the Honorable MONICA TRUJILLO, District Court
Judge, on the 19th day of July, 2021, the Petitioner not being present, not being represented
by counsel, and the Respondent being represented by STEVEN B. WOLFSON, Clark County
District Attorney, through MORGAN THOMAS, Deputy District Attorney, and the Court
having considered the matter, including briefs, transcripts, and documents on file herein, now
therefore, the Court makes the following findings of fact and conclusions of law.

FINDINGS OF FACT, CONCLUSIONS OF LAW
STATEMENT OF THE CASE

On or about July 23, 2013, James H. Hayes (hercinafter, “Petitioner’) was charged by
way of Criminal Complaint with one count of BURGLARY (Category B Felony — NRS
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205.060) and one count of ATTEMPT GRAND LARCENY (Category D Felony/Gross
Misdemeanor — NRS 205.220.1, 205.222.2, 193.330). Following a Preliminary Hearing in
Justice Court, Las Vegas Township on June 14, 2016, the charge of BURGLARY was bound
over to District Court, and the charge of ATTEMPT GRAND LARCENY was dismissed.

On June 17, 2016, the State filed an Information with the District Court, charging
Petitioner with one count of BURGLARY. On August 29, 2017, the State filed an Amended
Notice of Intent to Seck Punishment as a Habitual Criminal. On November 7, 2018, pursuant
to a Guilty Plea Agreement (“GPA”), Petitioner entered a plea of Guilty pursuant to North
Carolina v. Alford, 400 U.S. 25 (1970) to one count of ATTEMPT GRAND LARCENY.

The terms of the GPA are as follows:

The State has agreed to make no recommendation at the time of sentencing. The
State has no opposition to probation with the only condition being thirty (30}
days in the Clark County Detention Center (CCDC), with thirty (30) days credit
for time served.

GPA at 1:22-24,
The GPA further includes, in pertinent part, the following acknowledgement:

I understand and agree that, if...an independent magistrate, by affidavit review,
confirms probable cause against me for new criminal charges including reckless
driving or DUI, but excluding minor traffic violations, the State will have the
unqualified right to argue for any legal sentence and term of confinement
allowable for the crime(s) to which I am pleading guilty, including the use of
any prior convictions I may have to increase my sentence as a habitual criminal
to five (5) to twenty (20) years, Life without the possibility of parole, Life with
the possibility of parole after ten (10) years, or a definite twenty-five (25) year
term with the possibility of parole after ten (10} years.

GPA at 2: 1-9.

An Amended Information reflecting the new charge of ATTEMPT GRAND
LARCENY was filed in conjunction with the GPA. Petitioner was adjudged Guilty pursuant
to Alford that same day, and the sentencing hearing was scheduled for March 6, 2019,

On January 31, 2019, the State filed a State’s Notice of Motion and Motion to Revoke
Bail, asserting that in Las Vegas Justice Court case number 19F01534X, a Justice of the Peace

had found probable cause to charge Petitioner with Burglary for acts committed on or around
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January 26, 2019. The State’s Motion to Revoke Bail was granted after a hearing on February
4,2019.

At the sentencing hearing on March 6, 2019, the State argued that it had regained the
right to argue pursuant to the terms of the GPA. The Court agreed, and the State argued that
Petitioner should be punished under NRS 207.010 (the “Small Habitual Statute™). The Court
agreed, and Petitioner was sentenced to sixty (60) to one hundred seventy-four (174) months
in the Nevada Department of Corrections (NDOC), consecutive to Petitioner’s sentence in
another case (C315125). The Court also awarded Petitioner ten (10) days credit for time
served. The Judgment of Conviction in this case was filed on March 12, 2019,

Petitioner filed a Notice of Appeal on March 28, 2019. Petitioner’s Case Appeal
Statement was filed on August 9, 2019 (SCN 78590).

On April 15, 2019, Petitioner filed a Petition for Writ of Habeas Corpus (“Petition™).
Pursuant to Court order, the State filed its Response on June 26, 2019. At the hearing on the
Petition on August 19, 2019, the Court noted that Petitioner filed two Addenda to his original
Petition (the first on May 7, 2019, and the second on May 9, 2019). Pursuant to the Court’s
order, the State filed a Response to the Addenda on October 10, 2019. Petitioner filed a Reply
to the State’s Response on November 4, 2019. On November 18, 2019, Petitioner’s Petition
came before the Court, at which time the Court took the matter OFF CALENDAR due to
Petitioner’s pending appeal.

On November 19, 2019, Petitioner filed another Notice of Appeal, appealing the denial
of his Coram Nobis motion. His Case Appeal Statement was filed on December 11, 2019 (SCN
80222). On August 31, 2020, the Nevada Court of Appeals affirmed the Court’s denial of his
Coram Nobis motion. Remittitur issued on October 12, 2020.

On January 14, 2020, the Nevada Supreme Court AFFIRMED Petitioner’s Judgment
of Conviction in SCN 78590. Remittitur issued on February 25, 2020.

On February 12, 2020, Petitioner filed an “Amended Petition for Writ of Habeas
Corpus” (his “Amended Petition™). This Court ordered a Response to that Amended Petition
on March 4, 2020. Thereafter, on March 6, 2020, Petitioner filed a “Petition: Expeditious
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Judicial Examination NRS 34.360-34.830” (his “Petition: EJE”). Pursuant to this Court’s
order, the State filed its Response to both filings on April 17, 2020. Petitioner replied to the
State’s Response on May 15, 2020.

On May 15, 2020, Petitioner also filed an “Affidavit of Actual Innocence not Mere
Legal Insufficiency but ‘Factual Innocence.”” On May 27, 2020, Petitioner filed a
Supplemental Petition. While Petitioner’s numerous pleadings were pending, Petitioner filed
a Motion for Peremptory Challenge of Judge and to Disqualify Judge William Bill Kephart.
Thereafter, the State filed its Responses to Petitioner’s Affidavit of Actual Innocence and
Petitioner’s Supplemental Petition on June 10, 2020. As a result of Petitioner’s Peremptory
Challenge, Petitioner’s pending matters were taken off calendar on June 15, 2020. On June
29, 2020, Petitioner filed his Reply to the State’s Response to Petitioner’s Affidavit of Actual
Innocence.

On July 7, 2020, Chief Judge Linda Bell considered, and denied, Petitioner’s Motion
for Peremptory Challenge of Judge Kephart. Chief Judge Bell’s Decision and Order was filed
on July 8, 2020,

On July 23, 2020, Petitioner filed his Reply to the State’s Response to Petitioner’s
Supplemental Petition. Petitioner, that same day, filed a Motion for Ruling for Rule 60b
Motion for Relief; Motion to Vacate; Amended Petition for Writ of Habeas Corpus. The State
filed its Reponse to Petitioner’s Motion for Ruling on September 2, 2020. Petitioner’s Motion
for Ruling was denied on September 9, 2020.

On September 25, 2020, Petitioner filed a Motion for Expeditious Ruling for “Amended
Petition for Writ of Habeas Corpus™ 3rd Request. On October 7, 2020, he filed a Motion to
Set Evidentiary Hearing and Issue Transport Order. On October 14, 2020, Petitioner filed a
Motion to Reconsider Order Denying Motion for Ruling for Rule 60b Motion for Relief;
Motion to Vacate; Amended Petition for Writ of Habeas Corpus. The State filed responsive
pleadings to each of Petitioner’s respective filings on November 10, 2020. On November 16,
2020, the Court considered, and denied, Petitioner’s three Motions. The Court’s Order was

filed on November 21, 2020.
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On December 22, 2020, Petitioner filed a “Motion to Compel Judgment Pursuant to
Nevada Revised Statutes Chapter 34 FRCP Rule 12(¢) for Amended Petition for Writ of
Habeas Corpus.” The State filed its Response to that Motion on January 27, 2021. On February
1, 2021, the Court denied Petitioner’s Motion to Compel. The Court also noted that no order
had been filed regarding Petitioner’s Amended Petition for Writ of Habeas Corpus; therefore,
the Court denied the Amended Petition as well. After the Court’s ruling on the matter,
Petitioner filed an “Opposition to State’s Response to Petitioner’s Motion to Compel
Judgment” on February 18, 2021. The Court issued its Findings of Fact, Conclusions of Law
and Order reflecting its denial of Petitioner’s Motion to Compel on March 17, 2021. Notice of
Entry of that Order was filed on March 19, 2021.

On February 2, 2021, Petitioner filed a “Reply Motion to Compel Judgment Pursuant
to Nevada Revised Statutes Chapter 34.. FRCP Rule 12(¢) for Amended Petition for Writ of
Habeas Corpus.” The State filed its Opposition to that “Reply Motion” on April 16, 2021, On
May 12, 2021, the Court denied Petitioner’s “Reply Motion.”

On March 9, 2021, the Court filed its Findings of Fact, Conclusions of Law and Order
denying Petitioner’s Amended Petition. That entry was noticed on March 10, 2021, On March
11, 2021, Petitioner filed a Petition to Reconsider that Order. He filed a subsequent Petition to
Reconsider on March 17, 2021. On March 18, 2021, Petitioner filed a Notice of Appeal from
the Court’s denial of his Amended Petition. As of the date of the instant Opposition, no
remittitur has issued from that appeal. On April 7, 2021, Petitioner filed a “Supplemental
Petition for Writ of Habeas Corpus” Petition (NRS 34.360-34.830). Petitioner filed a
“Supplemental ‘Addendum’” on April 14, 2021.

The State filed its Opposition to Petitioner’s various Petitions to Reconsider on April
9, 2021. On April 12, 2021, the Court denied Petitioner’s Petitions to Reconsider. Again, well
after the Court’s ruling, Petitioner filed a Reply to the State’s Opposition on May 6, 2021. On
May 12, 2021, the Court issued its Order Denying Petitioner’s Petition to Reconsider.

In the interim, Petitioner also filed the instant “Petition for Writ of Habeas Corpus

COVID-19 (Coronavirus)” (his “instant Petition”). The State filed an Opposition and Motion
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to Consolidate on June 24, 2021. On July 19, 2021, this matter came before this Court. This
Court did not accept argument at the time of hearing, but made the following findings and
conclusions:
ANALYSIS
I THE POST-CONVICTION CASES SHOULD BE CONSOLIDATED
NRS 34.780(1), explains that, to the extent they are not inconsistent with habeas
statutes, the Nevada Rules of Civil Procedure apply to post-conviction proceedings. Directly

on point, the Nevada Supreme Court has determined:

NRCP 42(a) allows consolidation of pending actions that involve “a common
question of law or fact.” Like under its identical federal counterpart, a district
court enjoys “broad, but not unfettered, discretion in ordering consolidation.”

Nalder v. Eighth Judicial Dist. Court, 136 Nev. 200, 206-07, 462 P.3d 677, 684 (2020)
(quoting Marcuse v. Del Webb Cmitys., Inc., 123 Nev. 278, 286, 163 P.3d 462, 468 (2007)).

Petitioner’s original post-conviction habeas proceeding was filed under Case No. A-
19-793315-W. In that proceeding, Petitioner raised a number of challenges to his judgment of
conviction in Case No. C315718, including allegations of Double Jeopardy, violations of Due
Process, and Cruel and Unusual Punishment. See, Petition for Writ of Habeas Corpus, filed
on April 15, 2019 (in Case No. A793315).

Upon review of the instant Petition, this Court finds that Petitioner again claims that
his sentence amounts to Cruel and Unusual Punishment under the Eighth Amendment. See
Instant Petition at 5. Therefore, because this action, and Petitioner’s separate post-conviction
action, each involve a common question — whether Petitioner’s judgment of conviction and
sentence are constitutional — this Court concludes that the two actions should be consolidated.

Moreover, this Court finds that judicial economy supports consolidation of the two
actions. Petitioner continues to file pleadings — with or without permission of this Court —
raising the same (or substantially similar) claims against his judgment of conviction. This
Court has determined that these numerous pleadings should be contained within the same

/"
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action, so as to allow for uniform consideration and treatment, as they all center around the
same underlying criminal case.
Therefore, this Court concludes that the instant actions should be consolidated into the
pre-cxisting post-conviction case, A793315.
II. THE INSTANT PETITION DOES NOT WARRANT RELIEF
Petitioner’s instant Petition raises a single claim — that the COVID-19 pandemic has
rendered Petitioner’s sentence of imprisonment cruel and unusual in violation of the Eighth
Amendment. See Instant Petition at 5. However, this Court finds that this claim is not
cognizable on habeas review. Further, this Court finds that the claim itself is procedurally
defaulted pursuant to the time-bar of NRS 34.726. As such, this Court concludes that Petitioner
is not entitled to relief.
A. Petitioner’s Claim is Not Cognizable in Habeas Review

The Nevada Supreme Court has expressly excluded claims of cruel and unusual

punishment from consideration in post-conviction habeas review. See Bowen v. Warden,

Nevada State Prison, 100 Nev. 489, 490, 686 P.2d 250, 250 (1984). The Bowen Court

explained:

We have repeatedly held that a petition for writ of habeas corpus may challenge
the validity of current confinement, but not the conditions thercof. See Director
Dep’t Prisons v. Arndt, 98 Nev. 84, 640 P.2d 1318 (1982); Rogers v. Warden,
84 Neb. [sic] 539, 445 P.2d 28 (1968); Rainsberger v. Leypoldt, 77 Nev. 399,
365 P.2d 489 (1961), cert. denied, 368 U.S. 516, 82 S.Ct. 530, 7 L.Ed.2d 522
(1962). In Rogers, we held that a claim of brutal treatment at the hands of prison
officials was not cognizable on a habeas petition, because the claim spoke to the
conditions and not the validity of confinement. In Arndt, we left open the
specific question raised by this appeal, whether the imposition of a qualitatively
more restrictive type of confinement within the prison, such as punitive
se%‘fegation, may be challenged by a petition for writ of habeas corpus. We now
hold that such a challenge speaks only to the conditions of confinement and
therefore may not be raised by a habeas corpus petition. See Rogers v. Warden,
suprd.

Id. Thereafter, the Bowen Court affirmed the dismissal of a habeas petition challenging only
the conditions of confinement. Id.
The United States Supreme Court has discussed a litany of claims alleging cruel and

unusual punishments. In Wilson v. Seiter, 501 U.S. 294, 111 S.Ct. 2321 (1991), the Court
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dealt with claims alleging “overcrowding, excessive noise, insufficient locker storage space,
inadequate heating and cooling, improper ventilation, unclean and inadequate restrooms,
unsanitary dining facilities and food preparation, and housing with mentally and physically ill
inmates.” At 296, 111 S.Ct. at 2323. The Wilson Court characterized such claims as
“conditions of confinement” claims, which required an allegation of “deliberate indifference”
by prison officials. Id. at 297, 111 S.Ct. at 2323.

Petitioner raises on¢ claim — which he labels as “Violation of United States Constitution
8™ Amendment ‘Cruel and Unusual Puinishment’ (Deliberate Indifference). Instant Petition
at 2 (emphasis added). Therefore, this Court finds that Petitioner acknowledges he is not
challenging the validity of his judgment of conviction; rather, he is challenging the conditions
of his confinement. See Wilson, 501 U.S. at 297, 111 S.Ct. at 2323. Indeed, Petitioner
specifically alleges:

Petitioner’s “Deliberate Indifference” claim is established where the challenged
deficiency is sufficiently serious and prison officials know that petitioner face a
substantial risk of serious harm and disregard that risk by failing to take
reasonable measues to abate it as describe herein, and the target of the petition
is not what respondents have done but what they have refused to do.

Instant Petition at 4-5. Petitioner also includes a claim that the COVID-19 pandemic renders
his sentence cruel and unusual because of his risk of contracting the virus in prison. Id. As
such, this Court finds that Petitioner’s claim is not cognizable in habeas proceedings, and

concludes that the same must be dismissed. See Farmer v. Brennan, 511 U.S. 825, 832, 114

S.Ct. 1970, 1976 (1994) (holding that the proper way to raise a claim that one’s lawful
incarceration has exposed them to harm while incarcerated is to challenge the conditions of
confinement under the Eighth Amendment); see also Bowen, 100 Nev. at 490, 686 P.2d at 250
(conditions of confinement claims are not cognizable in habeas review).

Because the Nevada Supreme Court has clearly and expressly precluded conditions of
confinement claims from post-conviction habeas proceedings, this Court finds that the instant
Petition is not the proper legal vehicle within which to raise Petitioner’s claim. As such, this
Court concludes that it lacks the jurisdiction to grant habeas relief on the instant Petition, and

therefore, the same must be dismissed.

8

WCLARKCOUNTYDA NET\CRMCASE 21201 313401631201 334063 C-FFCO-(JAMES HOWARD HAYES)-002.DOCX

738




Rl - Y e S N

NN N RN N NNN N e e e ek e ped ek e e
W N U R W N = DS DN R W N =D

B. Petitioner’s Instant Petition is Time-Barred
The mandatory provision of NRS 34.726(1) states:

Unless there is good cause shown for delay, a petition that challenges the validity
of a judgment or sentence must be filed within 1 year after entry of the judgment
of conviction or, if an appeal has been taken from the judgment, within I year
after the Supreme Court issues its remittitur. For the purposes of this subsection,

ood cause for delay exists if the petitioner demonstrates to the satisfaction of
the court:

ga% That the delay is not the fault of the petitioner; and

b That dismissal of the petition as untimely will unduly prejudice the
petitioner.

(emphasis added). “[T]he statutory rules regarding procedural default are mandatory and
cannot be ignored when properly raised by the State.” State v. Dist. Court (Riker), 121 Nev.
225,233, 112 P.3d 1070, 1075 (2005).

Per the language, the one-year time bar prescribed by NRS 34.726 begins to run from
the date the judgment of conviction is filed or a remittitur from a timely direct appeal is filed.
Dickerson v. State, 114 Nev. 1084, 1087, 967 P.2d 1132, 1133-34 (1998); see Pellegrini v.
State, 117 Nev. 860, 873, 34 P.3d 519, 528 (2001) (holding that NRS 34.726 should be

construed by its plain meaning).

In Gonzales v. State, 118 Nev. 590, 593, 590 P.3d 901, 902 (2002), the Nevada

Supreme Court rejected a habeas petition that was filed two days late, pursuant to the “clear
and unambiguous” mandatory provisions of NRS 34.726(1). Gonzales reiterated the
importance of filing the petition with the District Court within the one-year mandate, absent a
showing of “good cause” for the delay in filing. Gonzales, 118, Nev. at 593, 590 P.3d at 902.
The one-year time bar is therefore strictly construed. In contrast with the short amount of time
to file a notice of appeal, a prisoner has a full year to file a post-conviction habeas petition, so
there is no injustice in a strict application of NRS 34.726(1), despite any alleged difficulties
with the postal system. Id. at 595, 53 P.3d at 903.

The Nevada Supreme Court has held that courts have a duty to consider whether a
defendant’s post-conviction petition claims are procedurally barred, noting:

/"
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Habeas corpus petitions that are filed many years after conviction are an
unreasonable burden on the criminal justice system. The necessity for a
W(}rka})le system dictates that there must exist a time when a criminal conviction
is final.

Riker, 121 Nev. at 231, 112 P.3d at 1074, The Nevada Supreme Court has granted no
discretion to the district courts regarding whether to apply the statutory procedural bars; the
rules must be applied.

This Court notes that Remittitur from the affirmance of Petitioner’s Judgment of
Conviction was filed on February 25, 2020. Therefore, Petitioner had until February 25, 2021,
to file a timely post-conviction habeas petition. Dickerson, 114 Nev. at 1087, 967 P.2d at 1133-
34, Petitioner’s instant Petition was not filed until March 30, 2021, over a month past the
statutory deadline. Therefore, this Court finds that, absent a showing of good cause and
prejudice, Petitioner’s instant Petition must be dismissed as untimely. Riker, 121 Nev. at 233,
112 P.3d at 1075. This Court further finds that Petitioner does not attempt to demonstrate good
cause or prejudice. See generally, Instant Petition. Indeed, this Court finds that Petitioner could
not successfully do so, as Petitioner’s contention is without merit.

Because Petitioner’s instant Petition is time-barred, with no good cause shown for the
delay, this Court concludes that Petitioner’s instant Petition must be dismissed pursuant to
NRS 34.726(1).

C. Petitioner Fails to Demonstrate Good Cause to Overcome His Procedural

Defaults

To avoid procedural default, under NRS 34.726, a defendant has the burden of pleading
and proving specific facts that demonstrate good cause for his failure to present his claim in
earlier proceedings or to otherwise comply with the statutory requirements, and that he will
be unduly prejudiced if the petition is dismissed. See Hogan v. Warden, 109 Nev. 952, 959
60, 860 P.2d 710, 715-16 (1993); Phelps v. Nevada Dep’t of Prisons, 104 Nev. 656, 659, 764
P.2d 1303, 1305 (1988).

Specifically, under NRS 34.726, a petitioner must demonstrate: (1) “[t]hat the delay is

not the fault of the petitioner” and (2) that the petitioner will be “unduly prejudice[d]” if the
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petition is dismissed as untimely. NRS 34.726. To meet the first requirement, “a petitioner
must show that an impediment external to the defense prevented him or her from complying

with the state procedural default rules.” Hathaway v. State, 119 Nev. 248, 252, 71 P.3d 503,

506 (2003) (emphasis added). “A qualifying impediment might be shown where the factual or
legal basis for a claim was not reasonably available at the time of default.” Clem v. State, 119
Nev. 615, 621, 81 P.3d 521, 525 (2003) (emphasis added). The Clem Court continued,
“appellants cannot attempt to manufacture good cause[.]” Id. at 621, 81 P.3d at 526. To find
good cause there must be a “substantial reason; one that affords a legal excuse.” Hathaway,
119 Nev. at 252, 71 P.3d at 506 (quoting Colley v. State, 105 Nev. 235, 236, 773 P.2d 1229,
1230 (1989)). Examples of good cause include interference by State officials and the previous
unavailability of a legal or factual basis. See State v. Huebler, 128 Nev. 192, 197, 275 P.3d

91, 95 (2012). Clearly, any delay in the filing of the petition must not be the fault of the
petitioner. NRS 34.726(1)(a).

Further, a petitioner raising good cause to excuse procedural bars must do so within a
reasonable time after the alleged good cause arises. See Pellegrini, 117 Nev. at 869-70, 34
P.3d at 525-26 (holding that the time bar in NRS 34.726 applics to successive petitions); see
generally Hathaway, 119 Nev. at 252-53, 71 P.3d at 50607 (stating that a claim reasonably

available to the petitioner during the statutory time period did not constitute good cause to
excuse a delay in filing). A claim that is itself procedurally barred cannot constitute good
cause. Riker, 121 Nev. at 235, 112 P.3d at 1077, see also Edwards v. Carpenter, 529 U.S. 446,
453 120 S.Ct. 1587, 1592 (2000).

This Court finds that Petitioner does not attempt to address good cause. See generally,
Instant Petition. However, even if Petitioner attempted to raise a “good cause” argument, this
Court finds that Petitioner could not succeed, as COVID-19 is not a recently-arisen situation.
Rather, the national emergency declared due to the COVID-19 pandemic was declared on
March 13, 2020. Petitioner’s instant PWHC was filed on March 30, 2021, over a year after the
national emergency was declared. As such, this Court finds that Petitioner could not

successfully assert that his claim was raised within any “reasonable” time after the good cause
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arose. See Hathaway, 119 Nev. at 252-53, 71 P.3d at 506-07. Instead, this Court finds that the
COVID-19 pandemic was prevalent at the time Petitioner could have filed a timely petition;
therefore, it is not a “qualifying impediment” sufficient to overcome the procedural bars. See
Clem, 119 Nev. at 621, 81 P.3d at 525.

As the COVID-19 pandemic cannot constitute good cause, and as Petitioner fails to
assert any other instance of good cause, this Court concludes that Petitioner cannot
demonstrate the requisite good cause to overcome the time-bar to his instant Petition.

D. Petitioner Fails to Demonstrate Prejudice Sufficient to Overcome His

Procedural Defaults

In order to establish prejudice, the defendant must show “‘not merely that the errors of
[the proceedings] created possibility of prejudice, but that they worked to his actual and
substantial disadvantage, in affecting the state proceedings with error of constitutional
dimensions.”” Hogan, 109 Nev. at 960, 860 P.2d at 716 {quoting United States v. Frady, 456
U.S. 152, 170, 102 S.Ct. 1584, 1596 (1982)).

As previously found supra, this Court finds that the instant Petition does not allege that
“the state proceedings” were infected with any constitutional error. See Instant Petition at 4-
5; Hogan, 109 Nev. at 960, 860 P.2d at 716. Instead, this Court finds that Petitioner simply
alleges that prison officials have improperly and/or insufficiently responded to the COVID-19
pandemic. Id. Because Petitioner’s claim is clearly not cognizable in habeas review, this Court
finds that it does not suffice to demonstrate prejudice sufficient to overcome Petitioner’s
procedural default. Hogan, 109 Nev. at 960, 860 P.2d at 716.

Because Petitioner does not allege any cognizable claim, much less any claim that could
demonstrate prejudice, this Court concludes that Petitioner fails to overcome the time-bar to
the instant Petition, and as such, the instant Pctition must be dismissed.

/"
/"
/"
/"
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CONCLUSION

THEREFORE, Court ORDERED, Petitioner James H. Hayes’s Petition for Writ of
Habeas Corpus (COVID-19) shall be, and is, DENIED

FURTHER, Court ORDERED, the instant action, A-21-831979-W, shall be, and is,
CONSOLIDATED with Petitioner’s original post-conviction action, A-19-793315-W.

day of August, 2021.
Dated this 23rd day of August, 2021

DATED this

Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY RR T ~_~ for

D29 CC6 BTEB 27C9
Monica Trujillo
District Court Judge

JONATHAN VANBOSKERCK
Chief Deputy D Attorney

Nevada Bar # 06578

CERTIFICATE OF MAILING

I hereby certify that service of the above and foregoing was made this day of

August, 2021, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

cg/L2

BY

JAMES H. HAYES, BAC #1175077

SOUTHERN DESERT CORRECTIONAL CENTER
P.O. BOX 208

INDIAN SPRINGS, NV, 89018

C. Garcia o
Secretary for the District Attorney's Office
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DISTRICT COURT
CLARK COUNTY, NEVADA
James Hayes, Plaintiff(s) CASE NO: A-19-793315-W
VS, DEPT. NO. Department 3

Nevada State of, Defendant(s)

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District
Court. The foregoing Findings of Fact, Conclusions of Law and Order was served via the
court’s electronic eFile system to all recipients registered for e-Service on the above entitled
case as listed below:

Service Date: 8/23/2021

Melissa Boudreaux mezama(@clarkcountynv.gov
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A-19-793315-W

DISTRICT COURT
CLARK COUNTY, NEVADA

Writ of Habeas Corpus COURT MINUTES August 19, 2019

A-19-793315-W James Hayes, Plaintiff(s)
Vs.
Nevada State of, Defendant(s)

August 19, 2019 8:30 AM Petition for Writ of Habeas
Corpus

HEARD BY: Kephart, William D. COURTROOM: RJC Courtroom 16B
COURT CLERK: Tia Everett

RECORDER: Christine Erickson

REPORTER:

PARTIES
PRESENT: Zadrowski, Bernard B. Attorney

JOURNAL ENTRIES

- Court noted Defendant not present and in custody with the Nevada Department of Corrections.
Further, Court noted State filed a response to Defendant's petition; however, Defendant has filed two
addendums and ORDERED, matter CONTINUED for the State to file a response to the addendums.
FURTHER ORDERED, State's response shall be due on or before 10/21/2019 and Defendant's reply
shall be due on or before 11/04/2019.

NDC

CONTINUED TO: 11/18/2019 8:30 AM

PRINT DATE:  09/29/2021 Page 1 of 16 Minutes Date: ~ August 19, 2019
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A-19-793315-W

DISTRICT COURT
CLARK COUNTY, NEVADA

Writ of Habeas Corpus COURT MINUTES November 18, 2019
A-19-793315-W James Hayes, Plaintiff(s)
Vs.

Nevada State of, Defendant(s)

November 18,2019  8:30 AM Petition for Writ of Habeas
Corpus

HEARD BY: Kephart, William D. COURTROOM: RJC Courtroom 16B
COURT CLERK: Tia Everett

RECORDER: Christine Erickson

REPORTER:

PARTIES
PRESENT: Marland, Melanie H. Attorney

JOURNAL ENTRIES

- Court noted Defendant not present and in custody with the Nevada Department of Corrections.
Court stated the matter has been fully briefed; however, this matter is still pending appeal with the
Supreme Court and COURT ORDERED, matter OFF CALENDAR as the Court lacks jurisdiction at
this time.

NDC

PRINT DATE:  09/29/2021 Page 2 of 16 Minutes Date: ~ August 19, 2019
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A-19-793315-W

DISTRICT COURT
CLARK COUNTY, NEVADA

Writ of Habeas Corpus COURT MINUTES June 15, 2020

A-19-793315-W James Hayes, Plaintiff(s)
Vs.
Nevada State of, Defendant(s)

June 15, 2020 10:15 AM Petition for Writ of Habeas
Corpus

HEARD BY: Kephart, William D. COURTROOM: RJC Courtroom 16B
COURT CLERK: Tia Everett

RECORDER: Christine Erickson

REPORTER:

PARTIES
PRESENT: Waters, Steven L Attorney

JOURNAL ENTRIES
- Court noted Defendant not present and in custody with the Nevada Department of Corrections.
Further, Court stated Defendant has filed a motion to disqualify him from the matter; therefore,

COURT ORDERED, matter OFF CALENDAR pending decision.

NDC

PRINT DATE:  09/29/2021 Page 3 of 16 Minutes Date: ~ August 19, 2019
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A-19-793315-W

DISTRICT COURT
CLARK COUNTY, NEVADA

Writ of Habeas Corpus COURT MINUTES July 07, 2020

A-19-793315-W James Hayes, Plaintiff(s)
Vs.
Nevada State of, Defendant(s)

July 07, 2020 11:00 AM Motion

HEARD BY: Bell, Linda Marie COURTROOM: R]JC Courtroom 10C
COURT CLERK: Kimberly Estala

RECORDER: Renee Vincent

REPORTER:

PARTIES
PRESENT:

JOURNAL ENTRIES
- No parties present.
COURT FINDS, there is no evidence to support Mr. Hayes's allegations. The Judgement of

Conviction was affirmed on appeal and Judge Kephart denied having any bias or prejudice.
Therefore, COURT ORDERED, motion DENIED. Court to prepare the order.
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A-19-793315-W

DISTRICT COURT
CLARK COUNTY, NEVADA

Writ of Habeas Corpus COURT MINUTES September 09, 2020

A-19-793315-W James Hayes, Plaintiff(s)
Vs.
Nevada State of, Defendant(s)

September 09,2020 10:15 AM Motion

HEARD BY: Kephart, William D. COURTROOM: RJC Courtroom 16B
COURT CLERK: Tia Everett

RECORDER: Christine Erickson

REPORTER:

PARTIES
PRESENT: Marland, Melanie H. Attorney

JOURNAL ENTRIES
- Court noted Defendant not present and in custody with the Nevada Department of Corrections.

COURT ORDERED, Motion DENIED pursuant to EDCR 2.20.

NDC
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A-19-793315-W

DISTRICT COURT
CLARK COUNTY, NEVADA

Writ of Habeas Corpus COURT MINUTES November 16, 2020

A-19-793315-W James Hayes, Plaintiff(s)
Vs.
Nevada State of, Defendant(s)

November 16,2020  8:30 AM All Pending Motions

HEARD BY: Kephart, William D. COURTROOM: RJC Courtroom 16B
COURT CLERK: Tia Everett

RECORDER: Christine Erickson

REPORTER:

PARTIES
PRESENT: Iscan, Ercan E Attorney

JOURNAL ENTRIES
- PLAINTIFF'S MOTION FOR EXPEDITIOUS RULING FOR "AMENDED PETITION FOR WRIT OF
HABEAS CORPUS" 3RD REQUEST:

Court noted Defendant not present and in custody with the Nevada Department of Corrections.
COURT ORDERED, Motion DENIED.

PLAINTIFF'S MOTION TO SET EVIDENTIARY HEARING AND ISSUE TRANSPORT ORDER:

COURT ORDERED, Motion DENIED.
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A-19-793315-W

PLAINTIFF'S MOTION TO RECONSIDER ORDER DENYING MOTION FOR RULING FOR RULE
60 (B) MOTION FOR RELIEF; MOTION TO VACATE; AMENDED PETITION FOR WRIT OF
HABEAS CORPUS:

COURT ORDERED, Motion DENIED as a reconsideration is not warranted.

NDC
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A-19-793315-W

DISTRICT COURT
CLARK COUNTY, NEVADA

Writ of Habeas Corpus COURT MINUTES February 01, 2021
A-19-793315-W James Hayes, Plaintiff(s)
Vs.

Nevada State of, Defendant(s)

February 01, 2021 8:30 AM Motion to Compel

HEARD BY: Trujillo, Monica COURTROOM: R]JC Courtroom 11C
COURT CLERK: Grecia Snow

RECORDER: Rebeca Gomez

REPORTER:

PARTIES
PRESENT: Waters, Steven L Attorney

JOURNAL ENTRIES
- COURT ORDERED, Motion to Compel DENIED for the reasons stated in the State's response. State
to prepare the order. Court noted as to the prior Amended Petition for Writ no order had been filed.

COURT FURTHER ORDERED, Amended Petition for Writ DENIED. State to prepare the order as to
tindings of fact and conclusion of law consistent with the State's response.

NDC

CLERK'S NOTE: The above minute order has been distributed to: James Hayes #1175077, P.O. BOX
208, Indian Springs, Nevada 89070. /// 2/16/21 gs

PRINT DATE:  09/29/2021 Page 8 of 16 Minutes Date: ~ August 19, 2019

752



A-19-793315-W

DISTRICT COURT
CLARK COUNTY, NEVADA

Writ of Habeas Corpus COURT MINUTES March 08, 2021
A-19-793315-W James Hayes, Plaintiff(s)
Vs.

Nevada State of, Defendant(s)

March 08, 2021 8:30 AM Motion to Compel
HEARD BY: Trujillo, Monica COURTROOM: RJC Courtroom 11C
COURT CLERK: Alan Castle

RECORDER: Rebeca Gomez

REPORTER:
PARTIES
PRESENT: Iscan, Ercan E Attorney
Nevada State of Defendant
JOURNAL ENTRIES

- After reviewing petition, Court determined Defendant needs to supplement his petition with
specificity. Further, Court directed State to respond to Defendant's petition. Supplemental briefing
schedule set and matter continued for decision. Defendant has until April 4, 2021 to supplement his
petition; State has until May 5, 2021 to file a response.

5/10/21 8:30 a.m. Decision
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A-19-793315-W

DISTRICT COURT
CLARK COUNTY, NEVADA

Writ of Habeas Corpus COURT MINUTES April 12, 2021

A-19-793315-W James Hayes, Plaintiff(s)
Vs.
Nevada State of, Defendant(s)

April 12, 2021 8:30 AM Motion to Reconsider

HEARD BY: Trujillo, Monica COURTROOM: R]JC Courtroom 11C
COURT CLERK: Natalie Ortega

RECORDER: Rebeca Gomez

REPORTER:

PARTIES
PRESENT:

JOURNAL ENTRIES

- Defendant not present; incarcerated in the Nevada Department of Corrections (NDC). COURT
ORDERED, motion DENIED for the reasons set forward in the State's opposition; State to prepare the
Order.
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A-19-793315-W

DISTRICT COURT
CLARK COUNTY, NEVADA

Writ of Habeas Corpus COURT MINUTES April 29, 2021
A-19-793315-W James Hayes, Plaintiff(s)
Vs.

Nevada State of, Defendant(s)

April 29, 2021 3:00 AM Motion

HEARD BY: Trujillo, Monica COURTROOM: RJC Courtroom 11C
COURT CLERK: Grecia Snow

RECORDER:

REPORTER:

PARTIES
PRESENT:

JOURNAL ENTRIES
- The Plaintiff s Petition for Reconsider Findings of Fact and Conclusion of Law came before this
Court on the April 29, 2021 Chamber Calendar. The issues raised in this Petition were adjudicated
when the Court issued its decision at the April 12, 2021 hearing on the Petition to Reconsider
Findings of Fact Conclusion of Law Addendum. Therefore, COURT ORDERED, matter OFF
CALENDAR.

CLERKS NOTE: This Minute Order was electronically served by Courtroom Clerk, Grecia Snow, to
all registered parties for Odyssey File & Serve. 4/30/21 gs
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A-19-793315-W

DISTRICT COURT
CLARK COUNTY, NEVADA

Writ of Habeas Corpus COURT MINUTES May 12, 2021

A-19-793315-W James Hayes, Plaintiff(s)
Vs.
Nevada State of, Defendant(s)

May 12, 2021 8:30 AM Decision
HEARD BY: Trujillo, Monica COURTROOM: RJC Courtroom 11C

COURT CLERK: Nylasia Packer

RECORDER: Rebeca Gomez
REPORTER:

PARTIES
PRESENT: Iscan, Ercan E Attorney

JOURNAL ENTRIES
- COURT ORDERED, matter DENIED based on States opposition. State to prepare order.

NDC
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A-19-793315-W

DISTRICT COURT
CLARK COUNTY, NEVADA

Writ of Habeas Corpus COURT MINUTES June 09, 2021
A-19-793315-W James Hayes, Plaintiff(s)
Vs.

Nevada State of, Defendant(s)

June 09, 2021 3:00 AM Minute Order

HEARD BY: Trujillo, Monica COURTROOM: Chambers
COURT CLERK: Grecia Snow

RECORDER:

REPORTER:

PARTIES
PRESENT:

JOURNAL ENTRIES

- Petitioner James Hayes Opposition To State s Opposition to Petitioner s Reply Motion to Compel
Judgment Pursuant to Nevada Revise Statute Chapter 34 FRCP Rule 12(c) for Amended Petition for
Writ of Habeas Corpus was to come before the Court for a hearing on June 14, 2021. Petitioner s
Reply Motion to Compel Judgment Pursuant to Nevada Revised Statutes Chapter 34 FRCP Rule 12(c)
for Amended Petition for Writ of Habeas Corpus was DENIED on May 12, 2021 and the above
referenced filing is a rogue document. As a result the hearing on June 14, 2021 is VACATED.

CLERKS NOTE: This Minute Order was electronically served by Courtroom Clerk, Grecia Snow, to
all registered parties for Odyssey File & Serve and mailed to James Hayes #115077, PO Box 208,
Indian Springs NV 89070. 6/9/21 gs
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A-19-793315-W

DISTRICT COURT
CLARK COUNTY, NEVADA

Writ of Habeas Corpus COURT MINUTES July 19, 2021
A-19-793315-W James Hayes, Plaintiff(s)
Vs.

Nevada State of, Defendant(s)

July 19, 2021 8:30 AM Opposition and
Countermotion
HEARD BY: Trujillo, Monica COURTROOM: R]JC Courtroom 11C

COURT CLERK: Grecia Snow
RECORDER: Rebeca Gomez
REPORTER:

PARTIES
PRESENT: Thomas, Morgan B.A. Attorney

JOURNAL ENTRIES
- COURT FINDS the Petition is not an appropriate vehicle to challenge his conditions of confinement,
cruel and unusual punishment is not appropriate for a post conviction Petition, and it is time barred,
therefore, FURTHER ORDERED, Petition DENIED. State to prepare the Order consistent with the
Opposition.
NDC

CLERK'S NOTE: The above minute order has been distributed to: James Hayes #1175077, P.O. Box
208, SDCC, Indian Springs, Nevada 89070. 8/4/21 gs
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A-19-793315-W

DISTRICT COURT
CLARK COUNTY, NEVADA

Writ of Habeas Corpus COURT MINUTES August 09, 2021

A-19-793315-W James Hayes, Plaintiff(s)
Vs.
Nevada State of, Defendant(s)

August 09, 2021 8:30 AM Motion

HEARD BY: Trujillo, Monica COURTROOM: RJC Courtroom 11C
COURT CLERK: Grecia Snow

RECORDER: Rebeca Gomez

REPORTER:

PARTIES
PRESENT: Sullivan, Skyler L Attorney

JOURNAL ENTRIES

- Court ADVISED it was not sure what this was on for, therefore, ORDERED, matter OFF
CALENDAR.

NDC
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A-19-793315-W

DISTRICT COURT
CLARK COUNTY, NEVADA

Writ of Habeas Corpus COURT MINUTES September 23, 2021
A-19-793315-W James Hayes, Plaintiff(s)
Vs.

Nevada State of, Defendant(s)

September 23,2021  3:00 AM Motion to Reconsider

HEARD BY: Trujillo, Monica COURTROOM: Chambers
COURT CLERK: Kathryn Hansen-McDowell

RECORDER:

REPORTER:

PARTIES
PRESENT:

JOURNAL ENTRIES

- Plaintiff's Petition for Reconsideration/Rehearing came before this Court on September 23, 2021
Chamber Calendar. The Court filed its Findings of Fact, Conclusions of Law and Order on after the
tiling of the instant Petition. There, the Court found that the Petition for Writ of Habeas Corpus was
not the proper legal vehicle within which to raise Petitioner's Claim. Additionally, Petitioner's issues
were adjudicated when the Court issued its Findings of Fact, Conclusions of Law and Order.
Accordingly, after reviewing issues raised in Plaintiff's Petition, Plaintiff's Petition for
Reconsideration/Rehearing is DENIED. State to prepare an Order and submit the same to
Chambers.

CLERK'S NOTE: This Minute Order was electronically served to all registered parties for Odyssey
File & Serve. Copy US mailed to: James Hayes, #1175077, Southern Desert Correctional Center, PO
Box 208, Indian Springs, NV 89070. 9/23/21khm
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Certification of Copy and
Transmittal of Record

State of Nevada } SS
County of Clark .

Pursuant to the Supreme Court order dated September 24, 2021, I, Steven D. Grierson, the Clerk of the
Court of the Eighth Judicial District Court, Clark County, State of Nevada, do hereby certify that the
foregoing is a true, full and correct copy of the complete trial court record for the case referenced below.
The record comprises four volumes with pages numbered 1 through 760.

JAMES H. HAYES,
Plaintiff(s), Case No: A-19-793315-W
Consolidated with A-21-831979-W
Vs, Dept. No: III
STATE OF NEVADA,
Defendant(s),

now on file and of record in this office.

IN WITNESS THEREOF, I have hereunto
Set my hand and Affixed the seal of the
Court at my office, Las Vegas, Nevada

This 1 day-of October 2021.

Steven D. Grierson, Clerk of the Court

—H

Amanda Hampton, Deputy Clerk






