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      RYAN L. DENNETT, ESQ. 
      Nevada Bar No. 005617 
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CERTIFICATE OF SERVICE 

 Per NRAP 21(a) and 25 (c), I certify that I am an employee of Dennett 

Winspear, LLP, and that on the   13th  day of December, 2021, service of 

Appendix to Volume I to Chilly Willy’s Handyman, LLC’s Petition for Writ of 

Mandamus or Prohibition was served via electronic means by operation of the 

Court’s electronic filing system to: 

 

NAME TEL., FAX & EMAILS PARTY 

REPRESENTING 

 
Ryan A. Loosvelt, Esq. 
Nevada Bar No. 8550 
GGRM LAW FIRM 
2770 S. Maryland Parkway 
Suite 100 
Las Vegas, Nevada 89109 

Telephone:  
(702) 384-1616 
Facsimile:  
(702) 384-2990 
Email:  
rloosvelt@ggrmlawfirm.c
om 

Plaintiff Taylor 
Miles Cape 
 

John T. Keating, Esq. 
Nevada Bar No. 6373 
KEATING LAW GROUP 
9130 W. Russell Road 
Suite 200 
Las Vegas, Nevada 89148 

Telephone:  
(702) 228-6800 
Facsimile:    
(702) 228-0443 
Email:  
jkeating@keatinglg.com 

Defendant David G. 
Martinez 

Aaron D. Ford, Esq. 
Nevada Bar No. 7704 
NEVADA OFFICE OF 
ATTORNEY GENERAL 
555 E. Washington Avenue 
#3900 
Las Vegas, Nevada 89101 

Telephone:  
(702) 486-3768 
Facsimile:    
(702) 486-3420 
 

 

Honorable Judge Ronald J. 
Israel 
Department 28 
REGIONAL JUSTICE 
CENTER 
200 Lewis Avenue 
Las Vegas, Nevada 89155 

Telephone: 
(702) 366-1407 

 

 

 

      /s/ Zaira Baldovinos     

     An Employee of DENNETT WINSPEAR, LLP 
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RYAN L. DENNETT, ESQ. 
Nevada Bar No. 005617 
rdennett@dennettwinspear.com 
BRENT D. QUIST, ESQ. 
Nevada Bar No. 009157 
bquist@dennettwinspear.com 
DENNETT WINSPEAR, LLP 
3301 N. Buffalo Drive, Suite 195 
Las Vegas, Nevada  89129 
Telephone: (702) 839-1100 
Facsimile: (702) 839-1113 
Attorneys for Defendant, CHILLY 
WILLY’S HANDYMAN SERVICES, LLC 

 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

TAYLOR MILES CAPE, 
 

Plaintiff, 
 

vs.  
 
DAVID G. MARTINEZ, individually; CHILLY 
WILLY’S HANDYMAN SERVICES, LLC, a 
domestic limited-liability company; DOES I 
through X; and ROE BUSINESS ENTITIES I 
through X, inclusive,  
 

Defendants. 

 
 
Case No:  A-20-818569-C 
Dept. No:    28 
 
                        

HEARING BEFORE THE DISCOVERY 
COMMISSIONER REQUESTED 

 
DEFENDANTS’ MOTION TO COMPEL NRCP 35 NEUROPSYCHOLOGICAL EXAM WITH DR. 
LEWIS M. ETCOFF, NOTICED FOR OCTOBER 19-20, 2021, ON AN ORDER SHORTENING 

TIME. 

Defendants CHILLY WILLY’S HANDYMAN SERVICE, LLC, by and through its counsel of 

record, DENNETT WINSPEAR, LLP, and DAVID G. MARTINEZ, by and through his counsel of 

record, KEATING LAW GROUP, hereby move the Discovery Commissioner to recommend the 

Court compel the Rule 35 exam of Plaintiff with Dr. Lewis M. Etcoff. 

/// 

/// 

/// 

/// 

/// 

Case Number: A-20-818569-C

Electronically Filed
9/13/2021 2:37 PM
Steven D. Grierson
CLERK OF THE COURT
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This Motion is made and based upon the records and pleadings on file herein, together 

with the Declaration of counsel and Points and Authorities attached hereto, and such argument 

of counsel as may be entertained by the Court at the time and place scheduled for the hearing of 

the Motion. 

 
 DATED this  13th  day of September, 2021. 

   
      DENNETT WINSPEAR, LLP 
 
 
 
      By /s/ Brent D. Quist    
      RYAN L. DENNETT, ESQ. 
      Nevada Bar No. 005617 

BRENT D. QUIST, ESQ. 
Nevada Bar No. 009157 

      3301 N. Buffalo Drive, Suite 195 
      Las Vegas, Nevada  89129 
      Telephone: (702) 839-1100 
      Facsimile: (702) 839-1113 
      Attorneys for Defendant, Chilly Willy’s  
      Handyman Services, LLC  
 
 
DECLARATION OF BRENT D. QUIST, ESQ. IN SUPPORT OF MOTION TO COMPEL RULE 

35 EXAMINATION AND IN SUPPORT OF ORDER SHORTENING TIME 
 

I, BRENT D. QUIST, ESQ., hereby declare under penalty of perjury: 

 1. I am an attorney with the law firm of Dennett Winspear, LLP, and have personal 

knowledge as to the matters stated herein. 

 2. I am an attorney representing Defendant Chilly Willy’s Handyman Services, LLC. 

 3. On June 3, 2021, my office sent correspondence to the partner representing 

Plaintiff, Dillon Coil, Esq., proposing Rule 35 exams, including with Dr. Lewis Etcoff who is a 

neuropsychologist. Ex. A, Quist correspondence to Loosvelt, dated August 17, 2021, at p. 1. I 

then forwarded a draft Stipulation and Order re Rule 35 exams to the associate representing the 

Plaintiff on the case, Ryan Loosvelt, Esq., on June 15, 2021. Id. 

/// 

/// 
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 4. On June 29, 2021, I spoke with Mr. Loosvelt and we agreed to continuing 

discovery for the purpose of completing the Rule 35 exams. That stipulation and order was 

signed by the Court on July 27, 2021. Id. 

 5. On July 19, 2021, I sent an e-mail to Mr. Loosvelt asking him if he had an 

opportunity to review the Rule 35 Stipulation and Order, which I had e-mailed to him over a 

month previously. Id. 

 6. On August 5, 2021, I e-mailed Mr. Loosvelt regarding scheduling a conference 

call between counsel regarding the proposed Rule 35 exam scopes. Id. Unfortunately, myself, 

Mr. Loosvelt and other defense counsel, John Keating, Esq., could not find a time where we 

could all speak. Id. 

 7. On August 6, 2021, I asked Mr. Loosvelt to provide me with his proposed 

revisions to the Rule 35 exam Stipulation and Order by August 11, 2021, so I could discuss them 

with Mr. Keating. Mr. Loosvelt indicated he would have the changes to me by August 11th. Id. 

 8. By August 12th I still had not received revisions from Mr. Loosvelt. On August 13th, 

I asked him to have the revisions to me by August 16th, and on August 17th, I sent him lengthy 

correspondence asking for the revisions by August 18th. Id. at 2. 

 9. On August 30, 2021, Mr. Loosvelt, Mr. Keating and I had a nearly one-hour long 

phone call in which we discussed the scope of Dr. Etcoff’s Rule 35 exam. Upon information and 

belief, and to the best of my memory, the issues we could not agree to were (a) whether Dr. 

Etcoff would allow for a video recording of the testing portions of his two-day exam of the 

Plaintiff, (b) whether Dr. Etcoff would allow his test data/test questions to be produced to Mr. 

Loosvelt and not simply the Plaintiff’s neuropsychologist, and (c) why two days would be needed 

for Dr. Etcoff’s exam. 

 10. Mr. Keating and I conferred with Dr. Etcoff regarding these matters and on 

September 1, 2021, I sent Mr. Loosvelt a lengthy e-mail detailing Dr. Etcoff’s position regarding 

these topics. Ex. B, Quist e-mail to Loosvelt and Keating, dated September 1, 2021. 

 11. Counsel was supposed to speak again regarding these issues on September 7th, 

however, that phone call did not occur until the morning of September 10th. Ex. C, e-mails 
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between Quist and Loosvelt from September 7-9, 2021. It should be noted that the e-mails 

indicate Dr. Etcoff’s Rule 35 exam is scheduled for November; it is actually scheduled for 

October 19-20, 2021. 

 12. On September 10, 2021, Mr. Keating, Mr. Loosvelt and I spoke for about a half 

hour regarding Dr. Etcoff’s Rule 35 exam. Plaintiff is insisting on an observer being present at 

the neuropsychological exam, or the exam being videotaped. He is also conditioning the exam 

on Dr. Etcoff transmitting his data and test questions to Plaintiff’s attorneys, in violation of Dr. 

Etcoff’s ethical and professional obligations. And, for the first time, Mr. Loosvelt stated that he 

would condition the Rule 35 exam on it occurring in a single day even though his own 

neuropsychologist and ever other neuropsychologist in Las Vegas (to my knowledge) require two 

days to complete the standard neuropsychological exam. 

 13.  The parties were able to agree to most of the other conditions with respect to the 

Rule 35 exams of Dr. Etcoff, as well as neurologist David Ginsburg. The parties are in the 

process of preparing a Stipulation and Order detailing those agreements and will submit it to the 

Discovery Commissioner shortly. 

 14. I hereby certify that I made every good faith effort possible to come to an 

agreement regarding the neuropsychological Rule 35 exam scope; however, the parties are not 

in agreement regarding the three issues addressed above. 

 15. Because Dr. Etcoff’s exam is scheduled for October 19-20, 2021, I am requesting 

the Discovery Commissioner consider this Motion on an Order Shortening Time. Plaintiff is not 

opposed to this shortened briefing schedule. Ex. D, Loosvelt e-mail to Quist dated September 

10, 2021, at p. 1 (“We will also agree to an OST for the D.C. to hear it that allows us sufficient 

time for our response.”) I would ask that Defendants be provided at least a few days to prepare a 

Reply to any Opposition filed by the Plaintiff. 

 16. Of note, the parties agreed to the October 19-20, 2021 exam with Dr. Etcoff, at 

least to hold those dates for the exam, back in June 2021. Ex. E, Marchant e-mails with Loosvelt 

dated June 30, 2021 and July 1, 2021. The Notice of Rule 35 Exam was served August 17, 

2021. Ex. F, Notice of Rule 35 Examination of Plaintiff to be Conducted by Lewis M. Etcoff, PhD. 
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 17. The delay in bringing this Motion was due to the numerous good faith efforts to 

resolve this matter without filing the Motion. Moreover, as noted above, there was difficulty with 

counsel finding dates/times to speak to try and resolve the issue. 

 18. In order for the Motion to be considered by the Discovery Commissioner prior to 

the Rule 35 exams and potentially for the Court to hear any objections as to the Discovery 

Commissioner’s ruling, I ask the Discovery Commissioner to hear this Motion on an Order 

Shortening Time. 

       

      ____/s/ Brent D. Quist_____________________ 
      BRENT D. QUIST, ESQ. 
 

MEMORANDUM OF POINTS AND AUTHORITIES 

I. 

EDCR 2.34 CERTIFICATION 

 As set forth in the Declaration of counsel, above, defense counsel has attempted for over 

three months now to address the scope of Dr. Etcoff’s Rule 35 exam with Plaintiff’s counsel. 

Despite repeated written correspondence and phone conversations, the parties have been 

unable to agree to the scope of that exam and therefore, Plaintiff will not agree to voluntarily 

appear for that exam without an Order of the Court. 

II. 

INTRODUCTION 

 Plaintiff Taylor Miles Cape was involved in an automobile accident and now claims 

various injuries, including a traumatic brain injury that will allegedly require him to undergo future 

counseling, cognitive remediation, and neuropsychological evaluation/psychometric testing. His 

past and future medical specials, which include treatment for his alleged brain injury, total nearly 

$5.7 million. 

 Since June 2021, the Defendants have attempted to work out the parameters of the Rule 

35 neuropsychological exam with Plaintiff’s counsel. Plaintiff will not stipulate to the Rule 35 

exam, although counsel did agree to hold dates of October 19-20, 2021, and the exam has been 
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noticed for those dates, because (1) he insists on an observer being present for the exam or the 

exam being video recorded, (2) he insists Dr. Etcoff share his test data/test questions with 

Plaintiff’s counsel and not solely with Dr. Sunshine Collins, Plaintiff’s neuropsychologist, and (3) 

even though Plaintiff had agreed to a two-day neuropsychological exam, which is standard as 

shown by the fact that his own expert took two days to complete her neuropsychological exam, 

he will now only agree to a one-day exam. 

 For the reasons below, the Discovery Commissioner should not require an observer be 

present at Dr. Etcoff’s exam. Procedural rules designed to govern evidence gathering in civil 

matters are within the sole purview of the Nevada Supreme Court pursuant to Nevada’s 

separation-of-powers doctrine. The Nevada Legislature unconstitutionally attempted to wrest the 

power to govern Nevada court procedural rules when it passed NRS 52.380 AFTER the Nevada 

Supreme Court adopted the revised NRCP 35.  

Federal case law construing the application of NRS 52.380 in light of Rule 35, which case 

law is considered “strong persuasive authority” by the Nevada Supreme Court, holds that NRS 

52.380 is procedural in nature, not substantive, and therefore it does not govern how Nevada 

courts gather evidence, including physical exams pursuant to Rule 35. The majority rule held by 

federal courts is that observers should not be present during Rule 35 exams because they will 

interfere with the exam and their presence frustrates Rule 35’s purpose of leveling the playing 

field between the plaintiff and defense experts. 

The State of Nevada Board of Psychological Examiners and the field of neuropsychology, 

generally, strongly opposes the presence of third-party observers because their presence 

interferes with neuropsychological exams, harms the validity and reliability of the exam results, 

and violates test security guidelines, ethical principles and standards of conduct in the field. No 

neuropsychologist will conduct a neuropsychological exam with an observer present. As a result, 

if Nevada courts order third-party observers as part of neuropsychological exams, no such 

exams will ever be conducted. The purpose of Rule 35 will be frustrated. Defendants will never 

have an opportunity to independently verify the brain injury claims made by plaintiffs, such as 

Plaintiff Cape. And yet, plaintiffs will always be able to use neuropsychologists as experts 

APP 000006



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 7  

  

 

because no observer will ever be present. This is an unfair and unworkable result. 

Plaintiff’s concern that a two-day exam is too long is disingenuous. The standard for 

neuropsychological exams is two days. Dr. Etcoff’s schedule outlining generally what is done 

over the course of the two-day is attached. It is hypocritical for Plaintiff to complain that Dr. Etcoff 

requires two days for the exam when Plaintiff’s expert, Dr. Collins, also took two days for her 

exam. 

 Dr. Etcoff has ethical and copyright infringement concerns with respect to disclosing the 

testing data and test questions to Plaintiff’s counsel. There are also concerns that once the test 

questions are out in the general public, regardless of a confidentiality order, future personal 

injury plaintiffs could be coached using those questions. If that were to occur, it would place 

future test results at risk.  

III. 

FACTUAL STATEMENT 

A. SUBJECT ACCIDENT AND ALLEGED INJURIES/DAMAGES 

 Plaintiff alleges on November 21, 2018, he was operating his vehicle at Durango and Oso 

Blanca, in northwest Las Vegas, on a green light when he was struck by a vehicle owned by 

Chilly Willy’s Handyman Service and driven by David Martinez. Ex. G, Plaintiff’s Reponses to 

Defendant David G. Martinez First Set of Interrogatories, at p. 3, Response to Interrogatory No. 

5.  

His alleged injuries include a brain concussion, permanent mental damage, body 

bruising, upper back misalignment, and leg and knee pain. Ex. H, Plaintiff’s Responses to 

Defendant Chilly Willy’s Handyman Services, LLC’s First Set of Interrogatories, pp. 2-3, 

Response to Interrogatory No. 3. He further alleges past and future medical specials in the 

amount of $5,696,934.47. Ex. I, Plaintiff’s Initial Early Case Conference Witness and Exhibit List 

and Pre-Trial Disclosures, at p. 8. 

B. PLAINTIFF’S NEUROPSYCHOLOGICAL CLAIMS 

 On July 9, 2019 and August 26, 2019, Plaintiff underwent a neuropsychological 

evaluation by Sunshine Collins, PsyD. Ex. J, Collins Neuropsychological Evaluation Report. He 
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was referred by his neurologist, Enrico Fazzini, DO, on May 31, 2019. Notably, there is no 

indication in the report that any observers were present for either day of Dr. Collins’ examination 

of Plaintiff. Id. at p. 1. However, his father was separately interviewed. Id. at p. 2. Dr. Collins has 

diagnosed Plaintiff with the following conditions: mild neurocognitive disorder due to traumatic 

brain injury, with behavioral disturbance (mood disturbance), brief psychotic disorder, in full 

remission, schizophreniform disorder, schizophrenia, and bipolar I disorder, with psychotic 

features, most recent episode manic, in full remission. Id. at p. 18. After noting his mental health 

history is “significant for pre-existing episodes of psychosis,” (id. at p. 20), she opines that 

Plaintiff has “reduced functioning in some areas” and that it would be appropriate for him to 

participate in “psychotherapy to address his frustration and/or other emotional reactions to his 

neurocognitive disorder symptoms, as needed.” Id. at p. 21. She recommends cognitive 

rehabilitation. Id. 

 Based in part of Dr. Collins’ observer-free neuropsychological evaluation, Nurse Jan 

Roughan prepared a “Life Care Analysis,” the preliminary report of which was produced as part 

of Plaintiff’s Rule 16.1(a)(1) disclosures. In her report, Nurse Roughan recommends Plaintiff for 

individual and family counseling, cognitive remediation, and neuropsychological 

evaluation/psychometric testing at a reported cost of over half a million dollars. Ex. K, Roughan 

Report, at p. 5. 

IV. 

PROCEDURAL HISTORY 

 The defense started to arrange for the Rule 35 exam with Dr. Etcoff back in June of this 

year. Plaintiff agreed to dates of October 19-20, 2021, although Plaintiff has very recently 

changed his mind and now argues that two days is too long for a neuropsychological exam even 

though the exam with Dr. Collins took two days. As noted in counsel’s Declaration, the parties 

request the Discovery Commissioner hear this on an order shortening time so the Court can rule 

on the scope of Dr. Etcoff’s exam prior to October 19, 2021. 

/// 

/// 
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V. 

ARGUMENT 
 
A. PLAINTIFF STIPULATES THAT DEFENDANT IS ENTITLED TO A RULE 35 EXAM 

WITH DR. ETCOFF; HE SIMPLY DISAGREES AS TO THE SCOPE. 

 Plaintiff is not disagreeing to a Rule 35 exam with Dr. Etcoff as a whole. He 

acknowledges his claims provide a basis for that exam. He simply disagrees as to the scope of 

the exam. 

 
B. NRS 52.380 UNCONSITUTIONALLY VIOLATES THE DOCTRINE OF SEPERATION 

OF POWERS GUARANTEED BY ARTICLE 3 OF THE NEVADA STATE 
CONSTITUION BY PRESCRIBING A PROCEDURAL RULE FOR EVIDENCE 
GATHERING THAT IS SOLELY WITHIN THE ROLE OF THE NEVADA SUPREME 
COURT TO DETERMINE, AND WHICH IT HAS DETERMINED PURSUANT TO NRCP 
35. 

 The Discovery Commissioner should not force Dr. Etcoff to conduct his 

neuropsychological exam of Plaintiff with an observer present or allow recording of any kind 

pursuant to NRS 52.380, because that statute infringes on the Judiciary’s authority to govern its 

own procedures, violates the doctrine of separation of powers, and is therefore unconstitutional.  

 
1. NRCP 35 AND NRS 52.380 CONTAIN CONFLICTING PROCEDURES FOR 

TAKING PSYCHOLOGICAL EXAMS IN CIVIL DISCOVERY. 

 The current version of NRCP 35 took effect on March 1, 2019. It states, in relevant part, 

Rule 35. Physical and Mental Examination. 
 
(a) Order for Examination. 
 

(1) In General. The court where the action is pending may 
order a party whose mental or physical condition—including 
blood group—is in controversy to submit to a physical or 
mental examination by a suitably licensed or certified 
examiner… 
 

*** 
 
(4) Observers at the Examination. The party against whom 
an examination is sought may request as a condition of the 
examination to have an observer present at the 
examination. When making the request, the party must 
identify the observer and state his or her relationship to the 
party being examined. The observer may not be the party’s 
attorney or anyone employed by the party or the party’s 
attorney. 

 
/// 
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(A) The party may have one observer present for 
the examination, unless: 

 
(i) the examination is a neuropsychological, 
psychological or psychiatric examination; or 
 
(ii) the court orders otherwise for good cause 
shown. 
 

(B) The party may not have any observer present for 
a neuropsychological, psychological, or psychiatric 
examination, unless the court orders otherwise for 
good cause shown. 

 NRS 52.380 went into effect October 1, 2019, presumably in an attempt by dissatisfied 

special interest groups to override NRCP 35. It states, in relevant part: 

 
  52.380. Attendance by observer. 

 
1. An observer may attend an examination but shall 

not participate in or disrupt the examination. 
  

2. The observer attending the examination pursuant to 
subsection 1 may be: 

   
(a) An attorney of an examinee or party 

producing the examinee; or  
   

(b) A designated representative presents the 
authorization to the examiner before the 
commencement of the examination. 

  
3. The observer attending the examination pursuant to 

subsection 1 may make an audio or stenographic 
recording of the examination. 

 
*** 

  
7. As used in this section: 
 

(a) “Examination” means a mental or physical 
examination ordered by a court for the purpose of 
discovery in a civil action. 

 NRCP 35 and NRS 52.380 directly conflict on at least three key points: First, the 

presence of an observer. NRCP 35(a)(4)(A) and (B) expressly exclude observers from 

psychological, neuropsychological or psychiatric examinations unless the court orders otherwise, 

for good cause shown. NRS 52.380 expressly permits observers to attend any mental or 

physical examination.  
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Next, with respect to the observer, NRCP 35(a)(4) expressly states that the observer may 

not be the party’s attorney, or anyone employed by the part or the party’s attorney. NRS 

52.380(2) states that the observer may be the party’s attorney, or anyone designated by the 

attorney.  

Finally, with respect to the taking of audio and/or stenographic recordings, NRCP 

35(a)(3) permits any party or the examiner to make an audio recording of the examination, but 

only for good cause shown. NRS 52.380(3) only permits the party’s observer to make a 

recording, and the recording may be audio or stenographic. 

 2. HISTORY OF NRCP 35 AND NRS 52.380. 

 To understand how Nevada courts found themselves in the present position, due to the 

legislature, a history of how NRS 52.380 came about is important. On August 17, 2018, the 

Nevada Supreme Court was petitioned to amend the Nevada Rules of Civil Procedure, which 

included as part of the overall submissions, three alternative versions of Rule 35. Ex. L, Order 

Amending the Rules of Civil Procedure, The Rules of Appellate Procedure, and the Nevada 

Electronic Filing and Conversion Rules, filed December 31, 2018; see also, Ex. M, Lowry and 

Saxe, May the Nevada Legislature Constitutionally Revise the Rules of Civil Procedure, Nevada 

Lawyer (July 2020), at p. 23 (noting that on March 1, 2019, the revised rules which significantly 

changed NRCP 35 took effect). The court considered, as part of these revisions to Rule 35, 

whether to allow an observer during exams, whether to allow an observer only if good cause was 

shown by the examinee, and who could act as an observer. The Nevada Supreme Court 

rejected attempts to require the presence of an observer at a neuropsychological exam and 

required an audio recording of such exam to only be allowed for good cause shown by the 

examinee. Further, the observer cannot be the examinee’s attorney. 

 Less than a month after the current Rule 35 was adopted by the Nevada Supreme Court, 

on March 18, 2019, AB 285 was introduced with the express intent to implement changes to 

Rule 35. Ex. M, Lowry and Saxe Article, at p. 1. “Supporters noted what became AB 285 was 

rejected during the process that led to Nevada’s amended rules of civil procedure.” Id.  

/// 
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 3. THE SEPARATION OF POWERS DOCTRINE IN NEVADA. 

 NRS 52.380 is unconstitutional because it violates the separation-of-powers doctrine 

expressly set forth in Nevada’s Constitution, Art. 3, §1. All of the three branches of government 

are equal. “In keeping with this theory, the judiciary has the inherent power to govern its own 

procedures.” Berkson v. Lepome, 245 P.3d 560, 565 (Nev. 2010) (internal citations omitted). 

This includes the right and power to promulgate rules of procedure. NRS 2.120 and State v. 

Connery, 661 P.2d 1298, 1300 (Nev. 1983)(citing Goldberg v. District Court, 527 P.2d 521 (Nev. 

1977)).  

 The Nevada Supreme Court has explained, “The judiciary is entrusted with ‘rule-making 

and other incidental power reasonable and necessary to carry out the duties required for the 

administration of justice’ and ‘to economically and fairly manage litigation.’” Berkson, 245 P.3d at 

565 (quoting Burger v. District Court, 102 P.3d 600, 606 (Nev. 2004)). This means “‘the 

legislature may not enact a procedural statute that conflicts with a pre-existing procedural rule, 

without violating the doctrine of separation of powers, and such a statute is of no effect.’” 

Berkson, 245 P.3d at 565 (quoting State v. District Court (Marshall), 11 P.3d 1209, 1213 (Nev. 

2000)). Where possible, Nevada courts will attempt to harmonize statutes and court rules that 

govern the same topic. Albios v. Horizon Cmtys.,Inc., 132 P.3d 1022, 1030 (Nev. 2006), and 

Bowyer v. Taack, 817 P.2d 1176 (Nev. 1991)). However, the legislature may not pass laws that 

“interfere with procedure to a point of disruption or attempted abrogation of an existing court 

rule.” Whitlock v. Salmon, 752 P.2d 210, 211 Nev. 1988). Here, the Nevada Legislature has not 

left Nevada courts any opportunity to harmonize NRCP 35 and NRS 52.380. They are directly 

contradictory on several key points. The statute disrupts and attempts to abrogate an existing 

court rule, i.e., NRCP 35. Thus, the separation of powers doctrine renders NRS 52.380 of no 

effect.   

 
4. RULES GOVERNING THE MANNER IN WHICH EVIDENCE IS COLLECTED 

ARE PROCEDURAL AND RIGHTLY ESTABLISHED BY THE NEVADA 
SUPREME COURT. 

 Rules governing the gathering of evidence are procedural in nature and therefore solely 

within the purview of the Nevada Supreme Court. In other words, rules that govern the “manner 

APP 000012



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 13  

  

 

and means by which litigants’ rights are enforced” may properly be determined by Nevada 

courts. Shady Grove Orthopedic Associates, P.A. v. Allstate Ins. Co., 130 S.Ct. 1431, 1442 

(2010) (internal citations omitted). The United States Supreme Court has specifically found Rule 

35 examinations to be a matter of procedural law, which is consistent with Nevada’s separation 

of powers rules. It has held the Federal Rules of Civil Procedure “prescribe methods for serving 

process, and requiring litigants whose mental or physical condition is in dispute to submit 

to examinations . . . Each of these rules had some practical effect on the parties’ rights, but 

each undeniably regulated only the process for enforcing those rights; none altered the rights 

themselves, the available remedies, or the rules of decision by which the court adjudicated 

either.” Shady Grove, 130 S.Ct. at 1442-43 (internal citations omitted and emphasis added). See 

also, Sibbach v. Wilson & Co., 312 U.S. 1, 13 (1941) (finding FRCP 35 was properly enacted as 

one of the court’s procedural rules pursuant to the federal enabling act); see also, Schlagenhauf 

v. Holder, 379 U.S. 104, 114 (1964) (with respect to a district court’s authority to issue a Rule 35 

exam order, stating, “We hold that Rule 35, as applied to either plaintiffs or defendants to an 

action, is free of constitutional difficulty and is within the scope of the Enabling Act.”). 

 NRCP 35 does not create or modify a personal injury plaintiff’s right to seek recovery for 

negligence. It does not create or modify a rule governing the right to recovery. It provides 

procedures for the collection of specific types of evidence: medical, psychological or psychiatric 

data that may be relevant to the claim. Notably, the rule falls between rules governing the 

collection of evidence via written requests for production of documents (NRCP 34) and requests 

for admissions (Rule 36). 

 Thus, only the Nevada Supreme Court has constitutional authority to enact 

rules/procedures governing Rule 35 exams, including those performed by a neuropsychologist 

such as Dr. Etcoff. 

 
D. NEVADA FEDERAL COURTS HAVE RECOGNIZED THAT BOTH RULE 35 AND NRS 

52.380 CONTAIN PROCEDURAL RULES FOR CONDUCTING INDEPENDENT 
MEDICAL EXAMS, AND THEREFORE, RULE 35 TRUMPS NRS 52.380. 

 Last year Magistrate Judge Youchah in a case very similar to the present held the 

procedures set forth in NRS 52.380 pertaining to independent medical exams are procedural in 
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nature and therefore FRCP 35, not NRS 52.380, governs how such examinations are to be 

carried out in federal civil cases. Magistrate Judge Youchah’s opinion in Freteluco v. Smith’s 

Food and Drug Centers, Inc., 336 F.R.D. 198 (D.Nev. 2020), is considered “strong persuasive 

authority” because the Nevada Rules of Civil Procedure are based in large part upon their 

federal counterparts. Executive Management, Ltd. v. Ticor Title Ins. Co., 38 P.3d 872 (Nev. 

2002) (internal citation omitted).  

 The defendant in Freteluco retained Dr. Etcoff to perform a two-day neuropsychological 

exam at his office. There was no dispute of the doctor’s qualifications to conduct the exam. 

However, as in the case in this matter, the plaintiff in Freteluco insisted on the presence of an 

observer. The defendant in that case argued, as the Defendants in this matter contend, that 

having an observer present during a neuropsychological examination alters the behavior of the 

examinee and results of the examination. Id. at 200. The defendant further noted that NRS 

52.380 outlines the procedure for the presence of an observer at a mental or physical 

examination pursuant to NRCP 35. Id. at 201. 

 Magistrate Judge Youchah, relying on the Erie Doctrine, determined NRS 52.380 is 

procedural in nature, not substantive, and therefore FRCP 35 governs neuropsychological 

examinations in Nevada federal cases. “Under the Erie Doctrine, a federal court sitting in 

diversity must apply the substantive law of the forum state and federal procedural law.” 

Freteluco, 336 F.R.D. at 202 (citing Erie R.R. Co. v. Tompkins, 304 U.S. 64, 78 (1938)). The 

court found “that whether an observer is present in the neuropsychological examination of [the 

plaintiff] is not substantive, but is procedure . . . NRS 52.380 sets forth procedures applicable to 

observers who may attend independent medical examinations.” Id. at 203. NRS 52.380 does not 

determine the outcome of a case, and thus is not substantive, but instead reflects a “‘procedural 

preference.’” Id. (citing Flack v. Nutribullet, LLC, 333 F.R.D. 508, 517 (C.D.Cal. 2019)). In other 

words, “NRS 52.380 sets forth process allowed under Nevada Rules of Evidence applicable to 

an examination under [NRCP 35], and is not a substantive law the application of which overrides 

existing federal law found in [FRCP 35].” Id. at 203. 

/// 
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 After holding NRS 52.380 is procedural in nature, the court reasoned that plaintiff had 

failed to show why an observer needed to be present during Dr. Etcoff’s exam when “the majority 

rule adopted by federal courts” is to “exclude third parties from observing medical and psychiatric 

examinations.” Id. (citing Flack, 333 F.R.D. 517). Dr. Etcoff’s exam was ordered to move forward 

without an observer present. Id. at 204. 

 Here, the Nevada Supreme Court has sole authority to establish the procedures that 

govern independent medical examinations. The Nevada Legislature overstepped its authority 

when it enacted NRS 52.380 because that statute sets forth different procedures for independent 

medical examinations than NRCP 35. Because NRS 52.380 is an unconstitutional, procedural 

statutory provision that conflicts with NRCP 35, the civil procedure rule trumps the statute. The 

Discovery Commissioner should therefore recommend the Court allow the Rule 35 exam with Dr. 

Etcoff to move forward on October 19-20, 2021 without an observer present. 

 
E. FEDERAL COURTS GENERALLY DO NOT ALLOW FOR OBSERVERS DURING 

RULE 35 EXAMS.  

 As noted in Freteluco, the majority rule in federal courts is not to allow for observers in 

Rule 35 exams unless the examinee can show good cause why an observer is needed. This is 

also the approach taken by NRCP 35. Judge Youchah’s reasoning for disallowing observers in 

Rule 35 exams is sound: “‘The introduction of a third party ‘changes the nature of the 

proceeding, much in the way that television ‘coverage’ of events qualitatively changes what 

occurs in front of the camera.’” Freteluco, 336 F.R.D. at 203 (quoting Tirado v. Erosa, 158 F.R.D. 

294, 299 (S.D.N.Y. 1999)). She further noted: 

 
Courts are “often reluctant to permit a third party or recording 
device out of concern that the intrusion would (1) potentially 
invalidate the examination results; (2) fail to provide a level playing 
field as a plaintiff was not required to tape record his examinations 
with his own health care providers; and (3) injects a greater degree 
of the adversary process in to an evaluation that is to be neutral. 

Id. at 204 (quoting Flack, 333 F.R.D. at 518). 

 Other federal courts similarly disallow third-party observers in Rule 35 exams, especially 

where the exams are neuropsychological in nature. See Glennon v. Performance Food Group, 

Inc., 2021 WL 3130050, at **3, 5 (S.D. Ga. 2021)(recognizing, in case where neuropsychologist 
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contended a third-party observer would never be appropriate in a Rule 35 exam, that “counsel’s 

presence could actively undermine the findings of the examination” and denying Plaintiff’s 

request for an observer at the exam); see also, Cato v. Township of Andover, 2018 WL 1639692, 

at *4 (D.N.J. 2018)(disallowing presence of third-party observer at neuropsychological Rule 35 

exam, finding the exam was intended to facilitate the open disclosure of information that often 

involves the most intimate details of a person’s life, and that the presence of third-party 

observers or recording devices is known to interfere with the expert’s ability to establish the 

necessary credibility and rapport with the examinee and would affect the validity of the test 

scores).  

 The majority rule adopted by federal courts, which is in harmony with the plain language 

of NRCP 35, should be followed by the Discovery Commissioner. The Discovery Commissioner 

should recommend the Court compel Plaintiff to attend the exam with Dr. Etcoff without a third-

party observer or recording device. 

 
F. REQUIRING THE PRESENCE OF OBSERVERS AT NEUROPSYCHOLOGICAL 

EXAMS WILL EFFECTIVELY PREVENT DEFENDANTS FROM EVER OBTAINING AN 
INDEPENDENT NEUROPSYCHOLOGICAL EXAM OF THE PLAINTIFF. 

 Dr. Etcoff, as well as all other neuropsychologists nationwide, are professionally and 

ethically prohibited from allowing observers during examinations and therefore, if Nevada courts 

hold the Nevada Legislature can craft procedural rules that govern Nevada courts, and thus NRS 

52.380 trumps NRCP 35, defendants will effectively be precluded from conducting Rule 35 

exams of a plaintiff alleging psychological injuries from a tort. This is likely why Plaintiff in this 

case, as well as personal injury plaintiffs in most all other cases, now demand the presence of 

observers during neuropsychological exams. 

 On October 1, 2018, the State of Nevada Board of Psychological Examiners sent a letter 

to the Clerk of the Nevada Supreme Court setting forth the licensing board’s position on third-

party observers in psychological evaluations. It was sent as public comment regarding the 

proposed changes to Rule 35 of the Nevada Rules of Civil Procedure. Ex. N, State of Nevada 

Board of Psychological Examiners Letter dated October 1, 2018. The letter states “allowing third-

party observers, monitors, and/or electronic recording equipment during psychological and 
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neuropsychological evaluations poses a significant threat to public safety” as they can 

“significantly alter the credibility and validity of results obtained during psychological and 

neuropsychological medication evaluations” and Rule 35 exams. The presence of these outside 

factors “directly impacts patient behavior and performance such that [individuals] may avoid 

disclosing crucial information essential to diagnosis and clinical recommendations.” Further the 

tests used by neuropsychologists “are developed and standardized under highly controlled 

conditions.” Observers, monitoring and recording of tests “is not part of the standardization,” and 

they will “compromise the validity of the data collected” and the examiner’s “ability to compare 

tests results to normative data.” Additionally, “the risk of secured testing and assessment 

procedures being released to non-Psychologists poses risk to the public in that exposure of the 

test and assessment confidentiality can undermine their future validity and utility.” Id. 

 A recent neuropsychological paper, issued earlier this year, affirms the field of 

neuropsychology as a whole opposes the presence of third-party observers in the setting of 

medicolegal or forensic neuropsychological evaluations. Ex. O, Tannahill Glen et al., Update on 

Third Party Observers in Neuropsychological Evaluation: An Interorganizational Position Paper, 

2021, at p. 1. The paper states that third-party observers have “been shown to impact the 

cognitive functions most often assessed in forensic or medicolegal settings,” that such third-party 

observation, “whether in person, recorded or electronic,” is a “threat to the validity and reliability 

of evaluation results, and violates test security guidelines, ethical principles and standards of 

conduct in the field.” It then notes the sad truth that demands for third-party observers as part of 

Rule 35 exams “have become a tactic designed to limit the ability of the consulting 

neuropsychologist to perform assessment and provide information to the trier of fact.” Id.  

 The reality that third-party observers can invalidate examination results or 

interfere/obstruct the examination, especially in the context of neuropsychological exams, and 

thus invalidate the exam results is one reason why federal courts do not allow third-party 

observers absent a showing of good cause by the examinee. See Freteluco, 336 F.R.D. at 204 

(citing Flack, 333 F.R.D. at 518). Similarly, NRCP 35(a)(4)(C) recognizes a third-party observer 

“must not in any way interfere, obstruct, or participate in the examination.” The problem with 
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third-party observers in the context of a neuropsychological exam is their mere presence always 

interferes and obstructs the exam, regardless of whether the observer says or does anything.  

Neuropsychological examiners cannot perform a reliable, effective, proper exam if an 

observer is present. As a result, no neuropsychological examiners will perform their exams with 

an observer. Ethically and professionally, they are prohibited from doing so. If a Nevada court 

construes NRCP 35 and NRS 52.380 as mandating the presence of a third-party observer at 

neuropsychological IME exams, no such exams will ever take place. If this were to occur, the 

purposes of NRCP 35 would be completely frustrated. One chief purpose of that rule is to allow a 

defense expert a fair opportunity to examine the plaintiff, without outside influence, just as the 

plaintiff’s doctor was able to examine the plaintiff, without outside influence, in order to “level the 

playing field.” See Freteluco, 336 F.R.D. 204 (citing Flack, 33 F.R.D. at 518)(noting one of the 

purposes of Rule 35 exams is to “provide a level playing field.”); see also, Narayan v. Compass 

Group USA, Inc., 2019 WL 265109, at *4 (E.D. Cal. 2019)(“the court  is ‘to construe Rule 35 

liberally in favor of granting discovery and a purpose of Rule 35 is to level the playing field 

between parties in cases in which a party’s physical or mental condition is in issue.’”)(quoting 

Silva v. Mercado Food Enter., Inc., 2012 WL 174926, at *6 (E.D. Cal. 2012)). Courts must 

“construe the language of [a] statute” and rule of civil procedure “to effectuate, rather than to 

nullify, its manifest purpose.” Ferreira v. City of Las Vegas, 793 P.2d 1328 (Nev. 1990).  

The Discovery Commissioner should recommend the Court compel the Rule 35 exam 

with Dr. Etcoff, without the presence of any third-party observer or device, as doing otherwise will 

prevent Dr. Etcoff—or any neuropsychologist—from examining Plaintiff and will thus nullify the 

clear purpose of Rule 35. 

Moreover, such an order would be inherently unfair. Dr. Collins examined Plaintiff without 

any third-party observer present. She was able to perform the neuropsychological tests in the 

manner they were intended to be performed, without outside influence. Hypothetically, if the 

Defendants could find a neuropsychologist who would perform the exam with an observer 

present, which will not happen, that neuropsychologist would be unable to formulate their 

opinions with any degree of confidence because the presence of the third-party observer would 
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effectively nullify the exam and exam results. 

Defendants cannot have a full and fair opportunity to defend this case if the Court 

requires the presence of a third-party observer or video recording at the exam with Dr. Etcoff.  

G. A TWO-DAY NEUROPSYCHOLOGICAL EXAM IS STANDARD IN THE INDUSTRY.   

 Neuropsychologists routinely require two-days to complete their examinations. Plaintiff’s 

requirement that Dr. Etcoff complete his examination in one day is not made in good faith, 

especially in light of the fact that Plaintiff’s own neuropsychologist took two days to complete her 

exam of him. 

 The scope of Dr. Etcoff’s exam is set forth in the attached letter and lays out why he 

requires two-days to perform a neuropsychological exam. A two-day exam is standard in the 

industry. Ex. P, Etcoff letter to Quist, dated August 23, 2021. Unfortunately, the Plaintiff is simply 

being difficult with respect to this issue. 

 
H. PLAINTIFF’S RIGHTS WILL BE PROTECTED IF DR. ETCOFF’S RAW DATA AND 

TESTING QUESTIONS ARE SHARED SOLELY WITH DR. COLLINS. 

 Dr. Etcoff is willing to share his testing data, including testing questions, with Dr. Collins. 

However, he cannot allow Plaintiff’s counsel to review the raw data/testing questions. The 

reason for this position is two-fold. Dr. Etcoff’s neuropsychological tests, including the test 

questions, are confidential and proprietary. Plaintiff will argue this concern can be addressed 

with a protective order. However, as noted in Freteluco, pursuant to ethical guidelines of the 

American Psychological Association, a subpoenaed doctor is only permitted to release test data 

to qualified professionals such as other psychologists. Disclosing raw testing materials to anyone 

other than a licensed psychologist will result in violation of copyright laws. 336 F.R.D. at 205 

(citing Collins v. TIAA-CREF, 2008 WL 3981462, at **3-5 (W.D.N.C. 2008)). Additionally, there is 

a concern that if Plaintiff or their counsel review the testing data/testing questions, it could be 

used in future cases to coach plaintiffs how to answer similar questions in future 

neuropsychological exams. 

/// 

/// 
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 At the end of the day, Plaintiff should be satisfied with Dr. Etcoff sharing the test data/test 

questions directly with Dr. Collins should not require that his attorney personally view them. 

Through this arrangement, Plaintiff’s rights will be preserved. Plaintiff will have an opportunity, 

through Dr. Collins, to challenge the exam and findings of Dr. Etcoff. Further, Dr. Etcoff will not 

be required to violate ethical rules or copyright protections.  

VI. 

CONCLUSION 

 For the foregoing reasons, the Discovery Commissioner should grant the Motion and 

recommend the Court (1) compel Plaintiff to attend a neuropsychological Rule 35 exam with Dr. 

Etcoff at his office in Las Vegas, Nevada, on October 19-20, 2021, (2) not allow for an observer 

at the exam, (3) allow two full days for Dr. Etcoff to complete the exam, which is typical for this 

type of exam, and (4) only require Dr. Etcoff to provide his raw test data, including test questions, 

to Plaintiff’s expert, Dr. Collins. 

 

DATED this 13th day of September, 2021.  

DENNETT WINSPEAR, LLP 
 
 
 
By /s/ Brent D. Quist   
RYAN L. DENNETT, ESQ. 
Nevada Bar No. 005617 
BRENT D. QUIST, ESQ. 
Nevada Bar No. 009157 
3301 N. Buffalo Drive, Suite 195 
Las Vegas, Nevada  89129 
Telephone: (702) 839-1100 
Facsimile: (702) 839-1113 
Attorneys for Defendant, 
Chilly Willy’s Handyman Services, LLC 

DATED this 13th day of September, 2021.  

KEATING LAW GROUP 
 
 
 
By /s/ John T. Keating   
JOHN T. KEATING, Esq.  
Nevada Bar No. 6373  
9130 W. Russell Road, Suite 200  
Las Vegas, Nevada 89148 
Telephone: (702) 228-6800 
Facsimile: (702) 228-0443 
Attorneys for Defendant,  
David G. Martinez 
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CERTIFICATE OF SERVICE 
 

 Pursuant to NRCP 5(b), EDCR 7.26 and N.E.F.C.R. 9, I certify that on this date, I served 

the foregoing DEFENDANTS’ MOTION TO COMPEL NRCP 35 NEUROPSYCHOLOGICAL 

EXAM WITH DR. LEWIS M. ETCOFF, NOTICED FOR OCTOBER 19-20, 2021, ON AN ORDER 

SHORTENING TIME on all parties to this action by the following method: 

 
     Facsimile 

     Mail 

   X  Electronic Service 

 
Ryan A. Loosvelt, Esq. 
Nevada Bar No. 8550 
GREENMAN GOLDBERG RABY & MARTINEZ 
2770 S. Maryland PKWY., Suite 100 
Las Vegas, Nevada 89109 
Telephone: 702. 384.1616 
Facsimile: 702.384.2990 
Attorneys for Plaintiff,  
Taylor Miles Cape  
 
 
John T. Keating, Esq.  
Nevada Bar No. 6373  
KEATING LAW GROUP 
9130 W. Russell Road, Suite 200  
Las Vegas, Nevada 89148  
Telephone: 702.228.6800 
Facsimile: 702.228.0443 
Attorneys for Defendant  
David G. Martinez 
 
 
 
 
 DATED this  13th  day of September, 2021. 
 
 
 
      /s/ Zaira Baldovinos     
     An Employee of DENNETT WINSPEAR, LLP 
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From: J. Keating
To: Zaira Baldovinos; Brent Quist
Subject: RE: Cape - draft motion to compel Rule 35 exam
Date: Monday, September 13, 2021 2:10:15 PM

You can affix my signature
 

From: Zaira Baldovinos <zaira@dennettwinspear.com> 
Sent: Monday, September 13, 2021 1:48 PM
To: Brent Quist <bquist@dennettwinspear.com>; J. Keating <jkeating@keatinglg.com>
Subject: RE: Cape - draft motion to compel Rule 35 exam
Importance: High
 
Hi, John.
Please find attached the final draft for the Motion to Compel on this case.
 
Please review and advise if it is okay to affix your e-signature so I can file this today.
Thank you,
 
Zaira Baldovinos
Legal Assistant to
Matthew J. Wagner, Esq. 
Brent D. Quist, Esq.

        3301 North Buffalo Drive, Suite 195
             Las Vegas, Nevada 89129
                  702.839.1100 voice
                    702.839.1113 fax
 
CONFIDENTIALITY NOTICE: INFORMATION IN THIS MESSAGE IS INTENDED ONLY FOR THE PERSONAL AND
CONFIDENTIAL USE OF THE RECIPIENT(S) NAMED ABOVE. This message may be an Attorney-Client communication,
or may be an Attorney Work Product, and is therefore privileged and confidential. If the reader of this message is not the
intended recipient or an agent responsible for delivering it to an intended recipient, you are hereby notified that you have
received this message in error, and that any review, dissemination, distribution, or copying of this message is strictly
prohibited. If you received this message in error, please notify the sender immediately by return email, delete the message
and return any hard copy printouts to the address above. Thank you.
 

From: Brent Quist 
Sent: Monday, September 13, 2021 1:31 PM
To: J. Keating
Cc: Zaira Baldovinos
Subject: Re: Cape - draft motion to compel Rule 35 exam
 
Thanks John. I’ll make those revisions and try and get filed today or tomorrow morning at the latest.

Sent from my iPhone
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On Sep 13, 2021, at 1:18 PM, J. Keating <jkeating@keatinglg.com> wrote:

I think this is good. The only change I have is a typo in the word “Guaranteed” is
spelled incorrectly in Section B heading. On page 20, the last sentence before the
conclusion seems like it is missing something.
 

From: Brent Quist <bquist@dennettwinspear.com> 
Sent: Friday, September 10, 2021 6:57 PM
To: J. Keating <jkeating@keatinglg.com>
Cc: Zaira Baldovinos <zaira@dennettwinspear.com>
Subject: Cape - draft motion to compel Rule 35 exam
Importance: High
 
John:
 
Attached please find a draft motion to compel the Rule 35 exam with Dr. Etcoff. I’ve
worked on it since this morning. Hopefully it makes sense!
 
Feel free to make any red-line changes you’d like. My goal is to get it filed Monday, if
possible.
 
Thanks,
 
Brent Quist
Dennett Winspear, LLP
3301 North Buffalo Drive, Suite 195
Las Vegas, Nevada 89129
702.839.1100 - Phone
702.839.1113 - Fax
 
CONFIDENTIALITY NOTICE: INFORMATION IN THIS MESSAGE IS INTENDED ONLY FOR THE PERSONAL
AND CONFIDENTIAL USE OF THE RECIPIENT(S) NAMED ABOVE. This message may be an Attorney-
Client communication, or may be an Attorney Work Product, and is therefore privileged and
confidential. If the reader of this message is not the intended recipient or an agent responsible for
delivering it to an intended recipient, you are hereby notified that you have received this message
in error, and that any review, dissemination, distribution, or copying of this message is strictly
prohibited. If you received this message in error, please notify the sender immediately by return
email, delete the message and return any hard copy printouts to the address above. Thank you.
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Cape v. Chilly Willy’s Handyman Services, LLC. 
 

Case No. A-20-818569-C 
 

Defendants’ Motion to Compel NRCP 35 
Neuropsychological Exam with Dr. Lewis M. Etcoff 

 
Exhibit List 

 
Exhibit Document 
Ex. A Quist correspondence to Loosvelt, dated August 17, 2021 

Ex. B  Quist e-mail to Loosvelt and Keating, dated September 1, 2021 

Ex. C E-mails between Quist and Loosvelt from September 7-9, 2021 

Ex. D Loosvelt e-mail to Quist dated September 10, 2021 

Ex. E Marchant e-mails with Loosvelt dated June 30, 2021 and July 1, 2021 

Ex. F Notice of Rule 35 Examination of Plaintiff to be Conducted by Lewis M. Etcoff, PhD 

Ex. G Plaintiff’s Reponses to Defendant David G. Martinez First Set of Interrogatories 

Ex. H 
Plaintiff’s Responses to Defendant Chilly Willy’s Handyman Services, LLC’s First Set of 
Interrogatories 

Ex. I Plaintiff’s Initial Early Case Conference Witness and Exhibit List and Pre-Trial Disclosures 

Ex. J Collins Neuropsychological Evaluation Report 

Ex. K Roughan Report 

Ex. L 
Order Amending the Rules of Civil Procedure, The Rules of Appellate Procedure, and the 
Nevada Electronic Filing and Conversion Rules, filed December 31, 2018 

Ex. M 
Lowry and Saxe, May the Nevada Legislature Constitutionally Revise the Rules of Civil 
Procedure, Nevada Lawyer (July 2020) 

Ex. N State of Nevada Board of Psychological Examiners Letter dated October 1, 2018 

Ex. O 
Tannahill Glen et al., Update on Third Party Observers in Neuropsychological Evaluation: 
An Interorganizational Position Paper, 2021 

Ex. P Etcoff letter to Quist, dated August 23, 2021 

 

Case Number: A-20-818569-C

Electronically Filed
9/13/2021 2:37 PM
Steven D. Grierson
CLERK OF THE COURT
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From: Zaira Baldovinos
To: Zaira Baldovinos
Subject: FW: Cape Rule 35 exam issues re: 2nd call
Date: Monday, September 13, 2021 1:57:00 PM
Attachments: image002.png

image003.png
image004.png
image005.png
image006.png
image002.png
image003.png
image004.png
image005.png
image006.png

From: Ryan Loosvelt <rloosvelt@ggrmlawfirm.com> 
Sent: Friday, September 10, 2021 8:41 AM
To: Brent Quist <bquist@dennettwinspear.com>
Cc: J. Keating <jkeating@keatinglg.com>
Subject: RE: Cape Rule 35 exam issues re: 2nd call
 
Brent, this will confirm our call this morning.  We stated in response to your issues below:
 

1. You declined any observation for the testing which we are allowed by law.  We also agreed to minimize any
alleged issue by videotaping instead of having a physical person present which you still declined. 

 
2. You have not identified true copyright issues or standing, nor how a protective order would not solve the

purported issues raised.  We believe we are entitled to the materials and will agree to a PO keep the
materials protected as desired.  In addition the attorneys would need the info for fair cross, and a PO for
‘expert/attorney’s eyes only’ should suffice. 

 
3. We believe the proposed 2-day exam to be excessive.

 
We also discussed that we are agreeable to enter a revised stip on the items we can agree upon including the dates
(and the other IME) that reference that we are leaving the unagreed-upon parameters to the court.  We will also
agree to an OST for the D.C. to hear it that allows us sufficient time for our response.
 
Thanks,  
 
-Ryan
 

Ryan Loosvelt
Attorney
O: 702.384.1616 | F: 702.384.2990 | www.ggrmlawfirm.com
2770 S. Maryland Pkwy., Ste. 100 Las Vegas, NV 89109
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ECC 

GABRIEL A. MARTINEZ, ESQ. 

Nevada Bar No. 326 

DILLON G. COIL, ESQ. 

Nevada Bar No. 11541 

BRIAN P. NESTOR, ESQ. 

Nevada Bar No. 13551 

GREENMAN GOLDBERG RABY & MARTINEZ 

2770 S. Maryland Pkwy., Ste. 100 

Las Vegas, NV  89109 

Phone:  702. 384.1616 ~ Fax:  702.384.2990 

Email: gmartinez@ggrmlawfirm.com 

 dcoil@ggrmlawfirm.com 

 bnestor@ggrmlawfirm.com 

  

Attorneys for Plaintiff 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

 

TAYLOR MILES CAPE, 

 

Plaintiff, 

 

 vs. 

 

DAVID G. MARTINEZ, individually; 

CHILLY WILLY’S HANDYMAN 

SERVICES, LLC, a domestic limited-

liability company; DOES I through X and 

ROE Business Entities III through X, 

inclusive, 

 

  Defendants. 

 

CASE NO.:   A-20-818569-C 

DEPT. NO.:  28 

 

 

   

 

PLAINTIFF’S INITIAL EARLY CASE CONFERENCE 

WITNESS AND EXHIBIT LIST AND PRE-TRIAL DISCLOSURES 

Plaintiff, TAYLOR MILES CAPE, by and through his attorneys, Gabriel Martinez, Esq., 

Dillon G. Coil, Esq., and Brian P. Nestor, Esq., of the law firm GREENMAN GOLDBERG RABY & 

MARTINEZ, hereby submits his list of witnesses, exhibits and pre-trial disclosures, as follows:  

/// 

Case Number: A-20-818569-C

ELECTRONICALLY SERVED
11/11/2020 11:52 AM
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I. 

WITNESSES 

 1. Taylor Cape 

c/o Brian P. Nestor, Esq. 

GREENMAN, GOLDBERG, RABY & MARTINEZ 

  2770 S. Maryland Pkwy., Ste 100 

  Las Vegas, Nevada 89109 

 

Taylor Cape is expected to testify regarding his knowledge of the facts and circumstances 

surrounding this collision, which is the subject of this litigation as well as damages and injuries 

she sustained. 

 

2. David G. Martinez-Holdridge 

            c/o John T. Keating, Esq. 

 KEATING LAW GROUP 

  9130 W. Russell Road, Ste. 200 

                        Las Vegas, NV 89148 

 

David G. Martinez is expected to testify regarding his knowledge of the facts and 

circumstances surrounding this collision, which is the subject of this litigation as well as 

damages and injuries Plaintiff sustained. 

3. Chilly Willy’s Handyman Services, LLC 

 c/o Ryan L. Dennett, Esq. 

 DENNETT WINSPEAR, LLP 

 3301 N. Buffalo Drive, Ste. 195 

 Las Vegas, NV 89129 

 

Chilly Willy’s Handyman Services, LLP is expected to testify regarding its knowledge 

of the facts and circumstances surrounding this collision, which is the subject of this litigation 

as well as damages and injuries Plaintiff sustained. 

 

4. Angela Olguin 

 346 Ocean View Blvd. 

 Lompoc, CA 98437 

  

Angela Olguin is expected to testify regarding her knowledge surrounding this collision, 

which is the subject of this litigation. 

 

5. Ashley Warren 

 6835 Rolling Boulder St. 

 Las Vegas, NV 89149 
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Ashley Olguin is expected to testify regarding her knowledge surrounding this collision, 

which is the subject of this litigation. 

 

6. Chris Osorio 

 8704 Willow Cabin St. 

 Las Vegas, NV 89131 

 

Chris Osorio is expected to testify regarding his knowledge surrounding this collision, 

which is the subject of this litigation. 

 

7. Silina Indalecio 

 9354 Writing Ave. 

 Las Vegas, NV 89149 

 

Silina Indalecio is expected to testify regarding her knowledge surrounding this collision, 

which is the subject of this litigation. 

 

8. Jose Gonzalez Martinez 

 1209 Pyramid Dr. 

 Las Vegas, NV 89108 

 

Jose Gonzalez Martinez is expected to testify regarding his knowledge surrounding this 

collision, which is the subject of this litigation. 

 

9. Officer Matthew Ware 

 LVMPD ID No. 9684 

 400 S. Martin Luther King, Jr Blvd. 

 Las Vegas, NV 89106 

 

Officer Matthew Ware is expected to testify regarding his knowledge surrounding this 

collision, which is the subject of this litigation. 

 

10. Jan Roughan, BSN, RN, PHN, CRRN/ABSNC 

 465 N. Halstead Street, Ste. 120 

 Pasadena, CA 91107 

 

Ms. Jan Roughan is expected to testify regarding the injuries sustained by Plaintiff and 

future treatment required as a result of these injuries. 

   

PLAINTIFF’S HEALTHCARE PROVIDERS 

 The following treating physicians are expected, but not limited to testify to the opinions 

(including causation) outlined in their records and/or otherwise disclosed and based upon the 

records contained in their file, to any additional opinions that result from Plaintiff’s continued 

treatment and will testify and give opinions regarding the care and treatment of Plaintiff., 
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Plaintiff’s ancillary treatment and Plaintiff’s diagnosis and prognosis.  It is expected that the 

following individual medical providers, their custodians of records and persons with knowledge 

will testify regarding the injuries, treatment, expense, costs for future treatment, and all other 

relevant information pertaining to Plaintiff.  Additionally, each and every one of the following 

medical providers is designated and deemed an expert and may be called at the time of trial to 

provide expert testimony regarding Plaintiff’s injuries, the causation of said injuries and all the 

medical treatment and damages incurred by Plaintiff.  Their testimony and opinions will consist 

of the nature of the Plaintiff’s injuries, Plaintiff’s diagnosis and prognosis, causation of 

Plaintiff’s injuries and the necessity of the medical treatment rendered, the necessity of future 

treatment to be rendered, the causation of the necessity for past and future medical treatment, 

and/or their opinions as to past and future restrictions of activities, including work activities, 

causally related to the subject incident.  Their testimony will also include authenticity of medical 

records, the cost of past and future medical care, the reasonableness of such costs, and whether 

those medical costs are reasonable and customary for this community. Their testimony will also 

address any referrals made to other providers and the billing and treatment of same, including 

any surgical recommendations.  Their testimony will also include opinions as to whether 

Plaintiff has a diminished work life expectancy as a result of the subject incident.  They will 

testify in accordance with their file and regarding documents reviewed outside their file in the 

course of providing treatment and/or defending their treatment and opinions against the 

criticisms of experts retained by the Defendant. 

 

1. Attending Physician and/or 

  N.R.C.P. 30(b)(6) Witness(es) and/or 

Custodian of Records 

  UMC Medical Center 

  1800 W. Charleston Blvd., 

  Las Vegas, Nevada 89106 

 

 2. Attending Provider and/or 

  N.R.C.P. 30(b)(6) Witness(es) and/or 

                       Custodian of Records 

  Pueblo Medical Imaging 

  5495 S. Rainbow Blvd. Ste. 203 

  Las Vegas, NV 89118 
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3. Sunshine Collins, PsyD and/or 

  N.R.C.P. 30(b)(6) Witness(es) and/or 

Custodian of Records 

9163 W. Flamingo Rd., Ste. 120 

Las Vegas, NV 89147 

                         

 4. Attending Physician and/or 

  N.R.C.P. 30(b)(6) Witness(es) and/or 

Custodian of Records 

  Spring Mountain Treatment Center 

  7000 Spring Mountain Rd. 

  Las Vegas, NV 89117 

 

 5. Attending Physician and/or 

                       N.R.C.P. 30(b)(6) Witness(es) and/or 

                       Custodian of Records 

  Seven Hills Behavioral Health Hospital 

  3021 W. Horizon Ridge Pkwy. 

  Henderson, NV 89052 

                       

6. Leesha Bitto and/or 

  N.R.C.P. 30(b)(6) Witness(es) and/or 

Custodian of Records 

Leesha Bitto 

3201 S. Maryland Pkwy., Ste. 318 

Las Vegas, NV 89109 

 

7. Attending Physician and/or 

  N.R.C.P. 30(b)(6) Witness(es) and/or 

Custodian of Records 

Las Vegas Radiology 

3201 S, Maryland Pkwy., Ste. 102 

Las Vegas, NV 89109 

   

 8.  Attending Physician and/or 

  N.R.C.P. 30(b)(6) Witness(es) and/or 

  Custodian of Records 

  Greenwalt Chiropractic 

  7500 W. Sahara Ave. 

  Las Vegas, NV 89117 

 

 9.        Enrico Fazzini, M.D. and/or 

  N.R.C.P. 30(b)(6) Witness(es) and/or 

  Custodian of Records 

  826 E. Charleston Blvd. 

  Las Vegas, NV 89074 
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 10. Attending Physician and/or 

  N.R.C.P. 30(b)(6) Witness(es) and/or 

  Custodian of Records 

  Emp of Clark UMC PPL 

  P.O. Box 18925 

  Belfast, ME 04915 

  

 11. Attending Physician and/or 

  N.R.C.P. 30(b)(6) Witness(es) and/or 

  Custodian of Records 

  Desert Radiologist 

  11460 N. Meridian St. 

  Carmel, IN 46032 

    

 12. Attending Physician and/or 

  N.R.C.P. 30(b)(6) Witness(es) and/or 

  Custodian of Records 

  American Medical Response 

  50 S. Main St., Ste. 401 

  Akron, OH 44308 

 

 13. Akindale Kolade, MD and/or 

  N.R.C.P. 30(b)(6) Witness(es) and/or 

  Custodian of Records 

  3201 S. Maryland Pkwy., #318 

  Las Vegas, NV 89109 

Further, these medical providers are expected to testify regarding Plaintiff’s injuries 

resulting from the collision, their treatment, prognosis and the cost of the services rendered. 

Plaintiff anticipates that she may require testimony from any and all custodians of records, 

which are necessary to authenticate documents, which are not stipulated to regarding 

admissibility by the parties herein. 

 Plaintiff reserves the right to call any and all expert witnesses which Plaintiff may 

hereafter select as the need arises during the course of this litigation; and Plaintiff further 

reserves the right to supplement this witness list if any other witnesses becomes known to 

Plaintiff as this litigation progresses and as other witnesses are discovered or located. 

 Plaintiff reserves the right to call rebuttal and/or impeachment witnesses; to call the 

records custodian for any person(s) or institutions(s) to which there is an objection concerning 

authenticity; and call any and all witnesses of any other party in this matter. 

APP 000115



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 

 

7 

 

II. 

DOCUMENTS 

1. LVMPD State of Nevada – Traffic Crash Report (Bate Nos. 0001- 0008); 

2. UMC Medical Center medical records and billing (Bate Nos. 0009- 0083); 

3. Pueblo Medical Imaging medical records and billing (Bate Nos. 0084- 0088); 

4. Sunshine Collins, LLC medical records and billing (Bate Nos. 0089- 0116);  

5. Spring Mountain Treatment Center medical records and billing (Bate No. 0117- 

0344); 

6. Las Vegas Radiology medical records and billing (Bate No. 0345-0352);  

7. Greenwalt Chiropractic medical records and billing (Bate Nos. 0353- 0406); 

8. Enrico Fazzini, MD medical records and billing (Bate Nos. 0407- 0418); 

9. Emp of Clark UMC PLLC billing statement (Bate Nos. 0419- 0422); 

10. Desert Radiologist billing statement (Bate No. 0423); 

11. American Medical Response medical records and billing (Bate Nos. 0424- 0433); 

12. Jan Roughan, BSN, RN, PHN Life Care Plan report (Bate Nos. 0434- 0441); 

13. Color photographs of Plaintiff’s property damage (Bate Nos. 0442- 0451). 

 Plaintiff reserves the right to submit as an exhibit any document or tangible item 

identified by any other party in this action or obtained from any third party.  Plaintiff further 

reserves the right to amend and/or supplement this list of documents or tangible items as 

discovery proceeds. 

 In addition, neither inclusion of any documents or tangible items within this disclosure 

nor acceptance of documents provided by any other party hereto in a disclosure shall be deemed 

as a waiver by Plaintiff of any evidentiary rights Plaintiff may have with respect to those 

documents and/or tangible items, including, but not limited to, objections related to authenticity, 

materiality, relevance, foundation, hearsay, or any other rights as may be permitted pursuant to 

the Nevada Rules of Evidence. 

/// 

/// 
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III. 

PLAINTIFF’S COMPUTATION OF DAMAGES 

The following medical specials were incurred as a direct result of the subject collision: 

MEDICAL PROVIDER DATES OF SERVICE TOTAL CHARGES 

UMC Medical Center 11/22/18 $9,037.77 

Pueblo Medical Imaging 1/10/19 $5,700.00 

Sunshine Collins, LLC 6/3/19- 9/30/19 $3,181.19 

Spring Mountain Treatment Center 8/24/17- 8/29/17 $12,000.00 

Seven Hills Behavioral Health Hospital  Pending 

Leesha Bitto  Pending 

Las Vegas Radiology 6/20/19 $1,650.00 

Greenwalt Chiropractic 11/28/18- 2/11/19 $1,940.00 

Enrico Fazzini, DO. 12/15/18- 7/24/19 $3,900.00 

Emp of Clark UMC PLLC 11/22/18 $1,051.20 

Desert Radiologist 11/22/18 $425.00 

American Medical Response 11/21/18 $1,286.31 

Akindele Kolade, MD  Pending 

PAST MEDICAL EXPENSES  $40,171.47 

 Past Medical and Related Expenses  $40,171.47 

 Past Wage Loss     To be determined 

 Future Loss of Wages and Earning Capacity  To be determined  

 Future Medical Expenses    $5,656,763.00 

 Total Special Damages    To be determined 

Further, at trial, the Jury will decide upon a sum of money sufficient to reasonably and 

fairly compensate Plaintiff for the following items: 

 1. The reasonable medical expenses Plaintiff has necessarily incurred as a result of 

the collision and the medical expenses which the Jury believes the Plaintiff is reasonably certain 

to incur in the future as a result of the collision, discounted to present value. 

 2. Plaintiff’s loss of earnings or earning capacity from the date of the collision to 

the present. 

 3. Plaintiff’s loss of earnings or earning capacity which the Jury believes the 

Plaintiff is reasonably certain to experience in the future as a result of the collision, discounted 
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to present value.  Also, the Jury will include the reasonable value of services performed by 

another in doing things for the Plaintiff, which except for the injuries, Plaintiff would ordinarily 

have performed. 

 4. The physical and mental pain, suffering, anguish and disability endured by the 

Plaintiff from the date of the collision to the present; and 

 5. The physical and mental pain, suffering, anguish and disability which the jury 

believes Plaintiff is reasonably certain to experience in the future as a result of the collision,  

discounted to present value. 

 Plaintiff reserves all rights to seek other damages including, but not limited to, general 

and exemplary damages in an amount to be proven at trial. 

PRE-TRIAL DISCLOSURES 

Pursuant to N.R.C.P. 16.1.(a)(3) 

I. 

PLAINTIFF’S WITNESSES PURSUANT TO N.R.C.P. 16.1 (a)(3)(A) 

 NAME EXPECTED 

TO 

PRESENT 

SUBPOENAED MAY 

CALL 

BY 

DEPO 

1. Taylor Cape 

c/o Brian P. Nestor, Esq. 

GREENMAN, GOLDBERG, RABY & 

MARTINEZ 

2770 S. Maryland Pkwy.  

Ste. 100 

Las Vegas, Nevada 89109 

 

X    

2. David G. Martinez-Holdridge 

c/o John T. Keating, Esq. 

KEATING LAW GROUP 

9130 W. Russell Road, Ste. 200 

Las Vegas, NV 89148 

 

X    
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 NAME EXPECTED 

TO 

PRESENT 

SUBPOENAED MAY 

CALL 

BY 

DEPO 

3. Chilly Willy’s Handyman 

Services, LLC 

c/o Ryan L. Dennett, Esq. 

DENNETT WINSPEAR, LLP 

3301 N. Buffalo Drive, Ste. 195 

Las Vegas, NV 89129 

 

X        

4. Angela Olguin 

346 Ocean View Blvd. 

Lompoc, CA 98437 

  X  

5. Ashley Warren 

6835 Rolling Boulder St. 

Las Vegas, NV 89149 

  X  

6. Chris Osorio 

8704 Willow Cabin St. 

Las Vegas, NV 89131 

  X  

7. Silina Indalecio 

9354 Writing Ave. 

Las Vegas, NV 89149 

  X  

8. Jose Gonzalez Martinez 

1209 Pyramid Dr. 

Las Vegas, NV 89108 

 

  X  

9. Officer Matthew Ware 

LVMPD ID No. 9684 

400 S. Martin Luther King,  

Jr. Blvd. 

Las Vegas, NV 89106 

 

  X  

10. Jan Roughan, BSN, RN, PHN, 

CRRN/ABSNC 

465 N. Halstead Street, Ste. 120 

Pasadena, CA 91107 

  X  
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 NAME EXPECTED 

TO 

PRESENT 

SUBPOENAED MAY 

CALL 

BY 

DEPO 

11. Attending Physician and/or 

N.R.C.P. 30(b)(6) Witness(es) 

and/or Custodian of Records 

UMC Medical Center 

1800 W. Charleston Blvd., 

Las Vegas, Nevada 89106 

 

      X  

 

 

 

 

12. Attending Provider and/or 

N.R.C.P. 30(b)(6) Witness(es) 

and/or Custodian of Records 

Pueblo Medical Imaging 

5495 S. Rainbow Blvd. Ste. 203 

Las Vegas, NV 89118 

 

      X  

 

 

 

 

 

13. Sunshine Collins, PsyD and/or 

N.R.C.P. 30(b)(6) Witness(es) 

and/or Custodian of Records 

9163 W. Flamingo Rd., Ste. 120 

Las Vegas, NV 89147 

      X  

 

 

 

 

14. Attending Physician and/or 

N.R.C.P. 30(b)(6) Witness(es) 

and/or Custodian of Records 

Spring Mountain Treatment 

Center 

7000 Spring Mountain Rd. 

Las Vegas, NV 89117 

 

      X  

15. Attending Physician and/or 

N.R.C.P. 30(b)(6) Witness(es) 

and/or Custodian of Records 

Seven Hills Behavioral Health 

Hospital 

3021 W. Horizon Ridge Pkwy. 

Henderson, NV 89052 

 

      X  

16. Leesha Bitto and/or 

N.R.C.P. 30(b)(6) Witness(es) 

and/or Custodian of Records 

Leesha Bitto 

3201 S. Maryland Pkwy.,  

Ste. 318 

Las Vegas, NV 89109 

 

     X  
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 NAME EXPECTED 

TO 

PRESENT 

SUBPOENAED MAY 

CALL 

BY 

DEPO 

17. Attending Physician and/or 

N.R.C.P. 30(b)(6) Witness(es) 

and/or Custodian of Records 

Las Vegas Radiology 

3201 S, Maryland Pkwy.,  

Ste. 102 

Las Vegas, NV 89109 

 

      X  

18. Attending Physician and/or 

N.R.C.P. 30(b)(6) Witness(es) 

and/or Custodian of Records 

Greenwalt Chiropractic 

7500 W. Sahara Ave. 

Las Vegas, NV 89117 

       X  

19. Enrico Fazzini, M.D. and/or 

N.R.C.P. 30(b)(6) Witness(es) 

and/or Custodian of Records 

826 E. Charleston Blvd. 

Las Vegas, NV 89074 

 

  X  

20. Attending Physician and/or 

N.R.C.P. 30(b)(6) Witness(es) 

and/or Custodian of Records 

Emp of Clark UMC PPL 

P.O. Box 18925 

Belfast, ME 04915 

 

  X  

21. Attending Physician and/or 

N.R.C.P. 30(b)(6) Witness(es) 

and/or Custodian of Records 

Desert Radiologist 

11460 N. Meridian St. 

Carmel, IN 46032 

 

  X  

22. Attending Physician and/or 

N.R.C.P. 30(b)(6) Witness(es) 

and/or Custodian of Records 

American Medical Response 

50 S. Main St., Ste. 401 

Akron, OH 44308 

 

  X  
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 NAME EXPECTED 

TO 

PRESENT 

SUBPOENAED MAY 

CALL 

BY 

DEPO 

23. Akindale Kolade, MD and/or 

N.R.C.P. 30(b)(6) Witness(es) 

and/or Custodian of Records 

3201 S. Maryland Pkwy., #318 

Las Vegas, NV 89109 

  X  

Plaintiff may call the Custodian of Records of all treating physicians to testify as to the 

completeness and accuracy of records, medical records and bills generated in the normal course 

of business. 

 Plaintiff reserves the right to call any witness named by Defendants.  Plaintiff reserves 

the right to call any witness as may be necessary for the purpose of impeachment.  Plaintiff may 

call any and all witnesses in rebuttal to testimony given by Defendants’ witnesses.  Plaintiff 

reserves the right to object to any of Defendants’ witnesses at the time of trial. 

I. 

PLAINTIFF'S EXHIBITS PURSUANT TO N.R.C.P. 16.1 (a)(3)(B) 

 EXHIBIT EXPECT TO 

USE 

MAY 

USE 

1.  LVMPD State of Nevada – Traffic Crash Report (Bate 

Nos. 0001- 0008); 

X  

2.  UMC Medical Center medical records and billing (Bate 

Nos. 0009- 0083); 

X  

3.  Pueblo Medical Imaging medical records and billing (Bate 

Nos. 0084- 0088); 

X  

4.  Sunshine Collins, LLC medical records and billing (Bate 

Nos. 0089- 0116);  

X  

5.  Spring Mountain Treatment Center medical records and 

billing (Bate No. 0117- 0344); 

           X  

6.  Las Vegas Radiology medical records and billing (Bate 

No. 0345-0352);  

X  

7.  Greenwalt Chiropractic medical records and billing (Bate 

Nos. 0353- 0406); 

X  

8.  Enrico Fazzini, MD medical records and billing (Bate 

Nos. 0407- 0418); 

X  

9.  Emp of Clark UMC PLLC billing statement (Bate Nos. 

0419- 0422); 

X  

10.  Desert Radiologist billing statement (Bate No. 0423); X  
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 EXHIBIT EXPECT TO 

USE 

MAY 

USE 

11.  American Medical Response medical records and billing 

(Bate Nos. 0424- 0433); 

X  

12.  Jan Roughan, BSN, RN, PHN Life Care Plan report (Bate 

Nos. 0434- 0441); 

X  

13.  Color photographs of Plaintiff’s property damage (Bate 

Nos. 0442- 0451). 

X  

 Plaintiff may use any and all writings, published works, journals, treatises, medical texts, 

affidavits, films, drawings, graphs, charts, photographs, reports, computer tapes, computer discs, 

and other data compilations, and other medical reference materials which Plaintiff and/or 

Plaintiff’s expert use in support of Plaintiff’s allegations. 

Deposition transcripts will be used as needed for rebuttal or impeachment. Deposition 

transcripts may also be used for direct examination if the witness is unable to appear at the time 

of trial. 

 Plaintiff may also use the parties' responses to discovery as necessary. 

 Plaintiff reserves the right to object to the admission of Defendants’ exhibits at the time 

of trial. 

 Plaintiff reserves the right to use any and all other exhibits needed for rebuttal or 

impeachment. 

 Plaintiff may offer documents produced by Plaintiff and Defendants which experts have 

reviewed or used in forming their opinions, including but not limited to reports, pleadings, 

correspondence, notes, as well as medical records and billings. 

 Plaintiff further reserves the right to utilize any and all documents produced by 

Defendants. 

III. 

PLAINTIFF’S OBJECTION TO DEFENDANT'S EXHIBITS 

PURSUANT TO N.R.C.P. 16.1 (a)(3)(c) 

 None at this time.  Plaintiff reserves the right to object to any exhibit listed by Defendants 

in Pre-Trial Disclosures and after such time as the Court has ruled on pre-trial motions and 

motions in limine and/or at the time of trial. 
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IV. 

PLAINTIFF WILL PRESENT THE FOLLOWING DEPOSITIONS AT TRIAL 

PURSUANT TO N.R.C.P. 16.1 (a)(3)(B) 

      Plaintiff does not anticipate presenting testimony by deposition at this time. 

V. 

PLAINTIFF’S DEMONSTRATIVE EXHIBITS 

 Plaintiff may offer at trial, certain Exhibits for demonstrative purposes including, but not 

limited to, the following: 

a. Actual surgical hardware, plates, screws, surgical tools, and surgical equipment 

as used in Plaintiff’s medical treatment and anticipated to be used in future 

treatment; 

b. Demonstrative and actual photographs and videos of surgical procedures and 

other diagnostic tests Plaintiff has undergone and will undergo in the future; 

 c. Actual diagnostic studies and computer digitized diagnostic studies;  

 d. Samples of tools used in surgical procedures; 

e. Diagrams, drawings, pictures, photos, film, video, DVD and CD ROM of 

various parts of the human body, diagnostic tests and surgical procedures; 

f. Computer simulation, finite element analysis, mabymo and similar forms of 

computer visualization; 

g. Power point images/drawings/diagrams/animations/story boards depicting the 

facts and circumstances of the subject incident, the parties involved, the 

location of the subject collision and what occurred in the subject collision; 

 h. Pictures of Plaintiff prior and subsequent to the subject collision; 

 i. Surgical Timeline; 

 j. Medical treatment timeline; 

 k. Future Medical Timeline; 

 l. Charts depicting Plaintiff’s Loss of Earning Capacity; 

 m. Charts depicting Plaintiff’s Life Care Plans; 
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 n. Charts depicting Plaintiff’s Loss of Hedonic Damages; 

 o. Charts depicting Plaintiff’s Loss of Household Services; 

 p. Photographs of Plaintiff’s Witnesses; 

 q. Charts depicting Plaintiff’s Life Expectancy; 

 r. Story boards and computer digitized power point images; 

s. Blow-ups/transparencies/digitized images of medical records, medical bills, 

photographs and other exhibits; 

 t. Diagrams/story boards/computer re-enactment of the subject incident; 

 u. Diagrams of various parts of the human body related to Plaintiff’s injuries; 

 v. Photographs of various parts of the human body related to Plaintiff’s injuries; 

 w. Models of the human body related to Plaintiff’s injuries; 

 x. Samples of a spinal cord stimulator and leads; 

 y. Sample of an intrathecal drug delivery system and leads; 

z. Samples of the needles and surgical tools used in Plaintiff’s various diagnostic 

and therapeutic pain management procedures. 

DATED this 11th day of November, 2020. 

GREENMAN GOLDBERG RABY & MARTINEZ 

 

/s/ Dillon G. Coil 

GABRIEL A. MARTINEZ, ESQ. 

Nevada Bar No. 326 

DILLON G. COIL, ESQ. 

Nevada Bar No. 11541 

BRIAN P. NESTOR, ESQ. 

Nevada Bar No. 13551 

2770 S. Maryland Pkwy, Ste. 100 

Las Vegas, NV  89109 

Phone:  702. 384.1616 ~ Fax:  702.384.2990 

Attorneys for Plaintiff 
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 CERTIFICATE OF SERVICE 

 Pursuant to NRCP 5(b), I certify that I am an employee of GREENMAN, GOLDBERG, RABY 

& MARTINEZ, and that on the 11th day of November, 2020, I caused the foregoing document 

entitled PLAINTIFF’S INITIAL EARLY CASE CONFERENCE WITNESS AND 

EXHIBIT LIST AND PRE-TRIAL DISCLOSURES to be served upon those persons 

designated by the parties in the E-service Master List for the above-referenced matter in the 

Eighth Judicial Court E-filing System in accordance with the mandatory electronic service 

requirements of Administrative Order 14-2 and the Nevada Electronic Filing and Conversion 

Rules.  

 

 

/s/ Michael Madden 

__________________________________ 

An Employee of GREENMAN, GOLDBERG,  

RABY & MARTINEZ 
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OPPS 
DILLON G. COIL, ESQ. 
Nevada Bar No. 11541 
RYAN A. LOOSVELT, ESQ. 
Nevada Bar No. 8550 
GGRM LAW FIRM 
2770 S. Maryland Pkwy, Ste. 100 
Las Vegas, NV  89109 
Phone:  702. 384.1616 ~ Fax:  702.384.2990 
Email: dcoil@ggrmlawfirm.com 
 rloosvelt@ggrmlawfirm.com 
 
Attorneys for Plaintiff 

 DISTRICT COURT 

CLARK COUNTY, NEVADA 

TAYLOR MILES CAPE,  
    
  Plaintiff,  
 

 vs.  
     
DAVID G. MARTINEZ, individually; 
CHILLY WILLY’S HANDYMAN 
SERVICES, LLC, a domestic limited-
liability company; DOES I through X; and 
ROE BUSINESS ENTITIES 1 through X; 
inclusive, 
 
  Defendants. 
                              

CASE NO.:  A-20-818569-C 
DEPT. NO.:  28 
 
PLAINTIFF’S OPPOSITION TO 
DEFENDANTS MOTION TO COMPEL 
IME BY DR. ETCOFF, 
 
COUTERMOTION FOR FEES,  
 
AND IN THE ALTERNATIVE, 
COUNTERMOTION TO STAY 
ENFORCEMENT 
 

           COMES NOW, Plaintiff, TAYLOR MILES CAPE (“plaintiff”), by and through his 

attorneys of GGRM Law Firm, hereby files his Opposition to Defendants Motion to Compel 

Neuropsychological IME with Dr. Etcoff and Countermotions. 

This opposition/countermotion made and based on upon this Motion, the papers and 

pleadings on file herein, the papers and orders incorporated herein, the accompanying Points 

/// 

/// 

/// 

Case Number: A-20-818569-C

Electronically Filed
9/27/2021 3:40 PM
Steven D. Grierson
CLERK OF THE COURT
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and Authorities and Declaration, exhibits submitted herewith, and such oral argument as this 

Court may entertain at the time of the hearing of this Motion. 

DATED this 27th day of September, 2021. 

GGRM LAW FIRM 

/s/ Ryan A. Loosvelt, Esq. 

DILLON G. COIL, ESQ.  
Nevada Bar No. 11541 
RYAN A. LOOSVELT, ESQ. 
Nevada Bar No. 8550 
2770 S. Maryland Pkwy, Suite 100 
Las Vegas, NV  89109 
Phone:  702. 384.1616 ~ Fax:  702.384.2990 
Attorneys for Plaintiffs  

 

DECLARATION OF RYAN A. LOOSVELT, ESQ. 

 I, Ryan A. Loosvelt, do hereby declare as follows: 

1. I am over the age of eighteen, am an attorney with GGRM Law Firm duly licensed to 

practice in the State of Nevada, attorneys of record for Plaintiff.  I have personal knowledge of 

the matters stated herein, unless otherwise stated upon information and belief, and can 

competently testify thereto if called to do so.  I file this Declaration in support of Plaintiff’s 

Opposition to Defendants’ Motion to Compel IME by Dr. Etcoff and Countermotions. 

2. Attached as Exhibit 1 is a true and correct copy of the October 30, 2018 Affidavit of Dr. 

Richard I. Frederick, PH.D. 

3. Attached as Exhibit 2 is a true and correct copy of the American Academy of Psychiatry 

Law, Vol. 27, No. 2, article “Videotaping of Forensic Psychiatric Evaluations.” 

4. Attached as Exhibit 3 is a true and correct copy of April 8, 2011 Affidavit of DR. 

Howard V. Zonana. 

5. Attached as Exhibit 4 is a true and correct copy of the October 8, 2012 Affidavit of Dr. 

Harry D. Krop, PH.D. 
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6. Attached as Exhibit 5 is a true and correct copy of the April 2, 2003 Affidavit of Dr. 

Jacqueline C. Valdes, PH.D. 

7. Attached as Exhibit 6 is a true and correct copy of the September 23, 1999 Affidavit of 

Dr., Fred J. Petrilla Jr., PH.D. 

8. Attached as Exhibit 7 is a true and correct copy of the April 6, 2021 Order of the 

Discovery Commissioner in Eighth Judicial District Court, Case No. A-19-800506-C, allowing 

for an observer and recording of Dr. Etcoff’s defense exam 

9. Attached as Exhibit 8 are true and correct copies of my emails with defense counsel 

concerning the parameters of the IME. 

10. Attached as Exhibit 9 is a true and correct copy of is a true and correct copy of the 

American Psychological Association’s “Specialty Guidelines for Forensic Psychology.”   

11.  The parties could also not come to an agreement on providing the materials to Plaintiff 

and his counsel.  Defendants during conferral raised copyright issues for not providing the 

materials but were unable to articulate standing or any specific copyright issues.   Nevertheless, 

I offered to agree to Rule 26(c) protective order protections limiting the information to experts 

and attorney’s eyes only (for cross-examination purposes), limiting the use to this case, and 

preventing any dissemination or commercial use.  Nevertheless, Defendants refused. 

12.  Defendants never raised with Plaintiff during their discussions purported issues of 

constitutionality of NRS 52.380 in order to properly bring it as a ground in its Motion. 

13. Defendants represented during conferrals that Dr. Etcoff will not do exams with 

observers and full recordings but did not reveal the Etcoff order, Exhibit 7, to Plaintiff, which 

came to my attention while preparing this Opposition.   

I declare under penalty of perjury under the laws of the State of Nevada that the foregoing 

is true and correct. 

DATED this 27th day of September, 2021. 

      /s/ Ryan A. Loosvelt    
      RYAN A. LOOSVELT 
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MEMORADNUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION 

In this case the Plaintiff is willing to appear for an independent medical examination by 

defense physician Dr. Etcoff provided the parties could agree on the manner, scope and 

conditions of the examination.  While Plaintiff was agreeable to compromises, none were 

provided by Defendants on the issues.  In fact, the issues Plaintiff requested—an observer and 

recording—were recently ordered by this Court to be allowed at Dr. Etcoff’s exam in another 

case, but Defendants unreasonably fail to comply or agree with such conditions—that are 

allowed by law under NRS 52.380.  Consequently, Defendants should also be sanctioned under 

EDCR 7.60(b) and ordered to pay for Plaintiff’s reasonable attorneys’ fees caused by their 

refusal and Motion, allowing Plaintiff’s counsel to submit its Brunzell analysis consistent 

therewith. 

Specifically, Plaintiff wants to have an observer present during his neuro examination 

and also wants to have an audio and video recording of the entire examination, which Nevada 

law and recent orders of this Court specifically allow, and he will only agree to an examination 

subject to these conditions.  Plaintiff also seeks to have defendant doctor’s notes, results, and 

materials provided to the defense so they can fairly cross-examine Dr. Etcoff during discovery 

a well.  Plaintiff agreed to the imposition of Rule 26(c) protections to keep the materials limited 

to this case, not publicly disclosed, and expert/attorney’s eyes only, to address any concerns 

therewith.  The Defendants have unreasonably refused to agree to these conditions which 

resulted in the instant Motion to Compel   Incidentally, the Plaintiff also has agreed to a 1.5 hour 

recorded physical IME with another defense physician as well.   

Plaintiff has a right to refuse to appear for a Rule 35 examination unless the Defendant 

agree to the conditions set forth above.   Having an observer present and recording the 

examination will not adversely affect the validity of the examination.  Neuropsychological 

examinations are routinely performed under conditions where the examination is recorded and 

observers are present.   It is also only fair that Plaintiff and his experts also have access to the 

defendant doctor’s results and materials in order to fairly cross-examine him.  There is no reason 
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not to allow Plaintiff access to the defense physician’s notes and materials, particularly since the 

materials are agreed to be protected and not used outside this case or publicly disseminated under 

Rule 26(c) protections.  But serial defense expert Dr. Etcoff wishes his exams and results to be 

conducted in secret given how open to manipulation these types of exams are.   

For all of these reasons, the Defendant’s Motion to Compel the Plaintiff to appear for an 

examination without reasonable parameters should be denied.  Alternatively, if an observer and 

recording is not permitted, enforcement of this order should be stayed until the District Court 

Judge can rule on Plaintiff’s Objection to the DCR&R with respect to those parameters. 

II. STATEMENT OF FACTS 

This is an action claiming damages for injuries including traumatic brain injuries that 

Plaintiff sustained in a serious motor vehicle crash.  On or about, November 11, 2018, Plaintiff 

was operating his vehicle southbound on Durango Drive attempting to make a left turn with a 

permissive green signal onto Oso Blanca Road.  Complaint, ¶9.  Defendant Martinez, an unfit 

employee of Defendant Chilly Willy’s in the course and scope of his employment, ran the red 

traffic signal which caused a violent collision with Plaintiff’s vehicle resulting in debilitating 

and life-long injuries to Plaintiff.  Id. at ¶11, 17, 24.   

Plaintiff previously underwent a neuropsychological examination in 2019 from a 

treating provider, not a retained expert, about one year prior the filing of the Complaint on July 

24, 2020.  This treating provider neuro exam is Exhibit J to Defendant’s Motion (and should be 

stricken from the public record under Rule 12(f), Rule 26(c), and/or the Court’s inherent 

authority as it contains highly sensitive and private information about Plaintiff).  This exam, 

however, being conducted by a treating provider one year to the filing of the Complaint in this 

case, was not in the course of litigation, discovery, or the retained expert process when 

performed. 

The parties conferred over the parameters of Dr. Etcoff’s proposed IME, but could not 

come to an agreement on an observer and recording.  See Exhibit 8 emails.  The parties could 

also not come to an agreement on providing the materials to Plaintiff and his counsel.  Id.  

Defendants during conferral raised copyright issues for not providing the materials but were 
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unable to articulate standing or any specific copyright issues.   See Loosvelt Decl.  Nevertheless, 

Plaintiff offered to agree to Rule 26(c) protective order protections limiting the information t 

experts and attorney’s eyes only (for cross-examination purposes), limiting the use to this case, 

and preventing ay dissemination or commercial use.  Nevertheless, Defendants refused.  Id. 

Defendants, while acknowledging NRS 52.380 exists, nevertheless file their Motion and 

argue, that despite it being the current state of Nevada law, it should not be enforced based on a 

defense attorney advocacy article it submitted with its Motion.  Defendants represented to 

Plaintiff during conferrals that Dr. Etcoff would under no circumstances allow an observer or a 

recording, and stated they might thus have to find a new expert.  Id.  However, this representation 

turned out to be false, as Dr. Etcoff and/or Defendants failed to inform Plaintiff that Dr. Etcoff 

was recently and specifically ordered in another case to allow an observer and recording. 

In Eight Judicial District Court Case No. A-19-800506-C, Dr. Etcoff’s exam was 

specifically ordered on April 6, 2021 to allow an observer and full recording: 

1. Plaintiff is allowed to audio record the entire examination/testing 

process as per NRCP 35(a)(3); 

2. Plaintiff is allowed to have an observe present during the testing, as per 

NRS 52.380 … 

Exhibit 7, April 6, 2021 Order.  Yet, Dr. Etcoff and Defendants hid this from Plaintiff who 

discovered it in preparing this Opposition.   

 Dr. Etcoff and Defendants also raise purported ethical issues with observers and 

recordings, which are dispelled by the many physician affidavits submitted as Exhibit 1-6 

hereto.  In addition, the American Psychological Association (“APA”) has issued specific 

Guidelines for forensic psychology that provide for openness, fairness, transparency, and 

compliance with the court rules, law, and process in litigated matters.  Exhibit 9.  These 

Affidavits and APA Guidelines are discussed more fully below. 

/// 

/// 

/// 
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III. ARGUMENT 

A. The History and Purpose of NRS 52.380, Which Constitutes The Current 

State of Nevada Law. 

Rule 35 states that a court “may order a party whose mental or physical condition . . . is 

in controversy to submit to a physical or mental examination by a suitably licensed or certified 

examiner.”  NRCP 35(a)(1).  Although Rule 35 exams are commonly referred to as “independent 

medical exams,” that phrase is misleading because “[t]hese examinations are generally 

performed by a defense-selected, defense-paid doctor, not a court-ordered independent expert.”  

Davanzo v. Carnival Cruise Lines, 2014 WL 1385729, at *1-2 (S.D. Fla. Apr. 9, 2014).  “[I]t is 

somewhat artificial and unrealistic to describe such an exam as an [independent medical exam].”  

Id.   

Instead, a more accurate view is as a compulsory examination that is “more akin to a 

litigant attending a deposition than a medical patient seeing his doctor.”  Id.  As a result, many 

courts recognize that the examination is not independent but, rather, is “inextricably intertwined 

with the adversarial process.”  Goggins v. State Farm Mut. Auto. Ins. Co., 2011 WL 1660609, 

at *3 (M.D. Fla. May 3, 2011); see also Zabkowicz v. West Bend Co., 585 F. Supp. 635, 636 

(E.D. Wis. 1984) (“[T]he defendants’ expert is being engaged to advance the interests of the 

defendants; clearly, the doctor cannot be considered a neutral in the case.”).  

The inherently adversarial nature of a Rule 35 exam provided the backdrop for the need 

for and eventual enactment of statutory safeguards for litigants during the exam, in particular, 

the right to have an observer (including her or his attorney) and the right to record the exam.   

These substantive safeguards were first recommended to be included in the 2019 

revisions to Nevada’s Rules of Civil Procedure.  See Hearing on A.B. 285 Before the Assembly 

Judiciary Comm., 80th Leg. (Nev., Mar. 27, 2019),(statement of Graham Galloway, representing 

NJA) (testifying that the subcommittee tasked with providing recommendations on the updated 

NRCP 35 “voted 7-to-1 to make substantial changes, the changes that are [now] set forth or 

embodied in [NRS 52.380].”).    

/// 
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However, despite the recommendations, the adoption of NRCP 35 modified those 

safeguards in two crucial ways.  First, the rule allowed recording at the court’s discretion “for 

good cause shown,” rather than as a matter of right.  Second, the rule prohibited a “party’s 

attorney or anyone employed by the party or the party’s attorney” from serving as an observer 

of the examination, and prohibited observers at a “neuropsychological, psychological, or 

psychiatric examination, [unless] the court orders otherwise for good cause shown.”   Here, 

whether the Court allows it under NRS 53.380, it may and should alternatively do so for good 

cause under Rule 35.   

Because of the recommendations, yet omission of those crucial safeguards from NRCP 

35, the 2019 Legislature sought to enshrine those substantive rights in statutory form to make 

sure they were allowed to litigants.  See, e.g., Hearing on A.B. 285 Before the Assembly 

Judiciary Comm., 80th Leg. (Nev., Mar. 27, 2019) (statement of Graham Galloway) (“The 

origins of this bill flow from a committee formed by the Supreme Court of Nevada two years 

ago to review, revise, and update our Nevada Rules of Civil Procedure—the rules that govern 

all civil cases.”).   

The result was NRS 52.380, entitled “Attendance by observer,” under the section 

entitled “MENTAL OR PHYSICAL EXAMINATION,” more recently adopted after Rule 

35’s latest prior adoption.  The statute mandates that, as a matter of right, a party may have an 

observer, including a party’s attorney, present at his or her examination.  NRS 52.380(1)-(2).  

Further, the statute provides that the observer may, as a matter of right, make a recording of the 

examination.  NRS 52.380(3).   In addition to those substantive safeguards, the statute includes 

several additional procedural rights, including the right for an observer or the examiner to 

suspend the examination and the ability to file a protective order.  NRS 52.380(4)-(6). 

NRS 52.380 provides, in relevant part, that: 

MENTAL OR PHYSICAL EXAMINATION 

      NRS 52.380  Attendance by observer. 
      1.  An observer may attend an examination but shall not participate in or 
disrupt the examination. 
      2.  The observer attending the examination pursuant to subsection 1 may be: 
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      (a) An attorney of an examinee or party producing the examinee; or 
      (b) A designated representative of the attorney, if: 
             (1) The attorney of the examinee or party producing the examinee, in 
writing, authorizes the designated representative to act on behalf of the attorney 
during the examination; and 
             (2) The designated representative presents the authorization to the 
examiner before the commencement of the examination. 
      3.  The observer attending the examination pursuant to subsection 1 may 
make an audio or stenographic recording of the examination. 
      4.  The observer attending the examination pursuant to subsection 1 may 
suspend the examination if an examiner: 
      (a) Becomes abusive towards an examinee; or 
      (b) Exceeds the scope of the examination, including, without limitation, 
engaging in unauthorized diagnostics, tests or procedures. 

 

As the Nevada State Legislature intended, the enactment of NRS 52.380 provided 

litigants with a right to have an observer present and a recording made of a Rule 35 examination, 

including a neuropsychological examination.   In addition, as shown by the “unauthorized” tests 

and procedures, a physician must identify the authorized tests he or she might seek to utilize.  

NRS 52.380 is the current state of the law in Nevada, and Defendants in essence are refusing to 

comply with the law in bringing their instant Motion. 

B. NRS 52.380 Creates a Substantive Right to Record and have Observed 

One’s Own Rule 35 Medical or Psychological Examination. 

A substantive rule or statute is one that “creates duties, rights and obligations,” while a 

procedural rule or statute merely “specifies how those duties, rights, and obligations should be 

enforced.”  Azar v. Allina Health Services, 587 U.S. —–, —–, 139 S. Ct. 1804, 1811 (2019); see 

also 1 James W. Moore, Moore’s Federal Practice § 1.05[2][b], at 1-29 (3d ed. 2016) 

(“Substantive rights are rights established by law. The term ‘substantive’ does not mean rights 

that are ‘important’ or ‘substantial,’ but rather those that have been conferred by the 

Constitution, by statute, or by the common law.”).  A substantive statute supersedes a conflicting 

procedural statute or court rule.  Connery, 99 Nev. at 345, 661 P.2d at 1300.  

The statute’s plain language and legislative history confirm that NRS 52.380 creates a 

right to record and have observers, including an attorney, present at one’s own NRCP 35 exam.  
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Thus, NRS 52.380’s substantive provisions preempt NRCP 35’s conflicting provisions as was 

intended by the Legislature of the State of Nevada. 

1. The plain language of NRS 52.380 shows it creates substantive rights. 

This Court reviews questions of statutory construction de novo.  APCO Constr., Inc. v. 

Zitting Bros. Constr., Inc., 136 Nev., Adv. Op. 64, 473 P.3d 1021, 1027 (2020).  When 

“construing a statute, [this Court’s] analysis begins with its text.”  Shue v. State, 133 Nev. 798, 

805, 407 P.3d 332, 338 (2017).  “When the language of a statute is plain and unambiguous, a 

court should give that language its ordinary meaning and not go beyond it.”  City Council of 

Reno v. Reno Newspapers, Inc., 105 Nev. 886, 891, 784 P.2d 974, 977 (1989).   

The plain language of NRS 52.380, contains rights that can be protected or enforced by 

law as well as the means with which those rights should be enforced. Indeed, the statute both 

creates the substantive right to right to have an observer present at one’s own independent 

medical exam, including a psychological, neuropsychological, or psychiatric exam, see NRS 

52.380(1)-(2), to have an observer record one’s own exam, see NRS 52.380(3), and provides the 

procedural rules to enforce those rights. See NRS 52.380(4) (allowing observer to suspend the 

exam); NRS 52.380(5) (allowing examiner to suspend the exam); NRS 52.380(6) (allowing the 

examinee to move for a protective order if the exam is suspended).    

Thus, the Court need not go beyond the statute’s plain text to determine that those plainly 

substantive portions of the statute—NRS 52.380(1)-(3)—create the right to record and have 

observed one’s own psychological, neuropsychological, or psychiatric independent medical 

exam that supersede the conflicting portions of NRCP 35. 

2. The legislative history of NRS 52.380 proves it is a substantive right. 

Although the Court need not go beyond the plain text of NRS 52.380 to resolve this 

issue, the statute’s legislative history further confirms that the right to record and to have 

observers present are, and were intended to be, substantive rights that supersede NRCP 35.  

Indeed, “[t]here is . . . no more persuasive evidence of the purpose of a statute than the 

words by which the legislature undertook to give expression to its wishes. Often these words are 

sufficient in and of themselves to determine the purpose of the legislation.”  United States v. 
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Am. Trucking Ass’ns, 310 U.S. 534, 543 (1940). The legislative intent of a statute can be 

determined by examining the statements of a bill’s major proponents.  See, e.g., Valenti v. State, 

Dep’t of Motor Vehicles, 131 Nev. 875, 881, 362 P.3d 83, 87 (2015) (“The most informative 

statement as to the Legislature’s intent in defining [a statutory term] came from a lead proponent 

of [the bill].”).  

Here, the legislative history explicitly provides that NRS 52.380 was enacted to provide 

a substantive right to record and to have observers in one’s own exam:  

 
The reason we are before you today is because [A.B. 285] protects 
substantive rights. This is not a procedural rule, which you would usually 
find within our [Nevada Rules of Civil Procedure]. Our Nevada Rules of 
Civil Procedure involve things such as how many years someone has to 
file a lawsuit and how many days someone has to file a motion or an 
opposition to a motion. This bill does not involve those types of issues 
but, instead, involves a substantive right of a person during an 
examination by a doctor whom he did not choose, does not know, and has 
no relationship with whatsoever, a doctor who was chosen by an 
insurance defense attorney. 

 

See Hearing on A.B. 285 Before the Assembly Judiciary Comm., 80th Leg. (Nev., Mar. 27, 

2019) (statement of George T. Bochanis, representing NJA).   

Additionally, proponents of the bill noted that having an observer present at an 

examination and or having the ability to record the exam are substantive rights litigants have in 

Alaska, Arizona, California, Connecticut, Delaware, Florida, Illinois, Indiana, Kentucky, 

Massachusetts, Michigan, New Jersey, New York, Pennsylvania, Oklahoma, Washington, West 

Virginia, and Utah, as well as in the Fifth Circuit and indeed in Nevada in the workers-

compensation context.4  See Hearing on A.B. 285 Before the Assembly Judiciary Comm., 80th 

Leg. (Nev., Mar. 27, 2019) (Exhibit C).   

As outlined in Exhibit C to the Assembly Judiciary Committee, Arizona, California, 

Illinois, Michigan, Pennsylvania, Oklahoma, Washington, and Utah authorize either the 

presence of an observer or audio recording of the exam by statute or court rule.  See Ariz. R. 

Civ. P. 35(c); Cal. Code Civ. P. § 2032(q)(2); 735 Ill. Comp. Stat. § 5/2 - 1003(d) (2008); Mich. 
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R. Civ. P. R. 2, 311 (1985); Pa. R. Civ. P. 4010 (2002); 12 Okla. Stat. § 3235(D); Wa. Super. 

Ct. R. Civ. Cr. 35 (2001); Utah R. Civ. Proc. R. 35 (1993).    

Additionally, Alaska, Connecticut, Delaware, Florida, Indiana, Kentucky, 

Massachusetts, New Jersey, New York, West Virginia, and the Fifth Circuit have all recognized 

one or both of the substantive rights in their caselaw.  See Lagfeldt–Haaland v. Saupe Enterprise, 

Inc., 768 P.2d 1144, 1147 (Alaska 1989); Polcaro v. Daniels, 2007 WL 1299159 (Conn. Sup. 

Ct. 2007); Rocken v. Huang, 558 A.2d 1108, llll (Del. Sup. Ct. 1988); Lunceford v. Florida 

Central Railroad Co., Inc., 728 So.2d 1239, 1241 (Fla. App. 5. Dist. 1999); Jacob v. Chaplain, 

639 N.E. 2d 1010, 1013 (Ind. 1994); Metropolitan Property & Cas. Ins. Co. v. Overstreet, 103 

S.W. 3d 31, 38-40 (Ky. 2003); Hepburn v. Barr & Barr, 2006 WL 1711849 (Mass. Sup. Ct. 

2006); B.D. v. Carley, 704 A.2d 979, 981 (N.J. 1998); Flow v. Cty. of Oneida, 34 A.D. 3d 1236 

(N.Y. 2006); State ex rel. Hess v. Henry, 393 S.E. 2d 666 (W. Va. 1990); Acosta v. Tenneco Oil 

Co., 913 F.2d 205 (5th Cir. 1990). 

Finally, the legislative history reveals that, although members of the committee tasked 

with recommending revisions to NRCP 35 for the 2019 overhaul of Nevada’s Rules of Civil 

Procedure voted 7-to-1 to provide the substantive rights now embodied in NRS 52.380, the 

changes were not adopted in the 2019 update to the rules. See Hearing on A.B. 285 Before the 

Assembly Judiciary Comm., 80th Leg. (Nev., Mar. 27, 2019) (statement of George T. Bochanis, 

representing NJA).  The failure to include the substantive protections within NRCP 35 

necessitated the proposal, and eventual enactment, of what is now NRS 52.380.  

This legislative history confirms what the statute’s plain text demonstrates: that NRS 

52.380 was explicitly enacted to create substantive right for litigants when they are most 

vulnerable during discovery—during one’s own examination by “a defense-selected, defense-

paid doctor” in a process “inextricably intertwined” with the inherently adversarial litigation 

process.  The Legislature considered the effect an observer could have during an NRCP 35 

examination, and ultimately allowed a litigant to have an observer, including his or her attorney, 

present during any type of NRCP 35 exam and to have their observer record the exam.  Granting 
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this right was well within the Legislature’s power, meaning the substantive provisions of NRS 

52.380 preempt the competing provisions of NRCP 35.  

3. NRS 52.380 is Constitutional. 

Although legislation that violates the separation of powers is unconstitutional, see 

Comm’n on Ethics v. Hardy, 125 Nev. 285, 299, 212 P.3d 1098, 1108 (2009), all statutes are 

presumed to be constitutional and “every possible presumption will be made in favor of the 

constitutionality of a statute.”  List v. Whisler, 99 Nev. 133, 137-38 (1983).  In other words, 

“unless it be demonstrated that there is clearly no rational and legitimate reason for the 

[enactment of the statute], [this Court] must uphold the law.”  Mengelkamp v. List, 88 Nev. 542, 

545, 501 P.2d 1032, 1034 (1972); see also Michael L. Stokes, Judicial Restraint and the 

Presumption of Constitutionality, 35 U. Tol. L. Rev. 347, 372-73 (2003) (“While the 

fundamental principle of judicial review dictates that the judiciary must have the last word in 

constitutional matters, the other branches consider the matter first, and their conclusions deserve 

deference.”).  Defendants have not made any such showing, and the advocacy article by defense 

attorneys they provided is likewise unavailing.   

Here, ample evidence of the rational and legitimate reasons for NRS 52.380’s enactment 

further support the statute’s presumptive constitutionality.  The Legislature heard testimony 

detailing the need for substantive safeguards for litigants undergoing NRCP 35 exams and the 

specific safeguards that were necessary to protect the litigants during those exams. The 

safeguards discussed in that testimony are now embodied as the substantive provisions of NRS 

52.380.  As a result, this Court should conclude that NRS 52.380’s substantive provisions 

regarding the right to record and the right to have an observer at an NRCP 35 exam are 

constitutional and/or not reach that issue because Defendants never properly conferred with 

Plaintiff on the issue of constitutionality in order to bring it as a ground in its Motion.  See 

Loosvelt Decl.; EDCR 2.34.   Thus, NRS 52.380 is the current state of the law in Nevada. 

/// 

/// 

/// 

APP 000197



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

 

14 

 

C. The Rule 35 Neuropsychological Examination May be Ethically and 

Accurately Performed with an Observer and a Recording, And the 

Providing of All Data to Plaintiff and his Attorneys. 

In support of its request that the Court disregard the provisions of NRS 52.380, 

Defendants argue there are ethical concerns about sensitive neuropsychological test materials 

being disseminated to the public and concerns that the presence of observers and/or the recording 

of the examination may alter or change the results of the testing.  Dr. Etcoff’s objections to 

having observers and/or recording of his Rule 35 examination are based upon his own personal 

idiosyncrasies rather than established standards or some broad consensus in the psychological 

community, and have previously been rejected by this court.  See e.g. Exhibit 7, Order allowing 

observer and recording at Dr. Etcoff’s examination.  Dr. Etcoff’s positions are not shared by the 

majority of the members of the psychological community and his objections are not well 

founded. 

1. There is no Ethical Prohibition on Observers or Recording And 

Safeguards like Protective Orders may be issued. 

It is ethical for an examiner such as Dr. Lewis Etcoff to allow an observer to be present 

and to allow the recording of a Rule 35 examination.  Psychologist Richard I. Frederik, Ph.D. 

authored an affidavit on October 30, 2018 in which he explained that there is no prohibition on 

psychologists allowing their examinations to be recorded.  As he explained: 

 
The Ethical Principles of Psychologists and Code of Conduct (2010, American 
Psychological Association) does not in any way restrict evaluating psychologists 
from recording evaluations to be used in legal proceedings. The requirement 
(Section 9.11)  is that “Psychologists make reasonable efforts to maintain the 
integrity and security of test materials and other assessment techniques consistent 
with the law and contractual obligations, and in a manner that permits adherence 
to the Ethics Code.” 

 
“Reasonable efforts” to maintain security of test materials do not require that 
evaluating psychologists work to prevent the recording of their assessments. 
Consulting psychologists must have free and unfettered access to recordings of 
assessments to provide a full and useful analysis of the reliability and validity of 
assessments offered as evidence in a disputed manner. Attorneys must be able to 

APP 000198



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

 

15 

 

examine specific instances of variations, errors, omissions, or misbehavior to allow 
for cross-examination of opinions offered by evaluating psychologists. 

 

Exhibit 1: Affidavit of Richard I. Frederik, Ph.D. Paragraph 16-17.  Dr. Frederik explains that 

the ethical guidelines for psychologists anticipate and allow for the need to comply with court 

proceedings by producing even sensitive and confidential materials: 

 
The 2014 edition of the Standards for Educational and Psychological Testing 
anticipates the need to produce documents and secure test information in the 
resolution of disputed matters. Standard 6.7 of the Standards states “Test users must 
balance test security with the rights of all test takers and test users. When sensitive 
test documents are at issue in court or in administrative agency challenges, it is 
important to identify security and privacy concerns and needed protections at the 
outset. Parties should ensure that the release and exposure of such documents 
(including specific sections of those documents that may warrant redaction) to third 
parties, experts, and the courts/agencies themselves are consistent with the 
conditions (often reflected in protective orders) that do not result in inappropriate 
disclosure and that do not risk unwarranted release beyond the particular setting in 
which the challenge has occurred.”  Psychologists who are unwilling to record their 
examinations are unwilling to balance the rights of the plaintiff against the need for 
test security.  
 

Id. at ¶18.  He explains that exams can be recorded provided that reasonable safeguards are 

followed: 

 
There is no part of Standard 6.7 that can be read to mean that an evaluation cannot 
be recorded or that the recording cannot be reviewed by those who are obligated to 
protect test security. There is no part of Standard 6.7 that can be read to mean that 
an evaluation cannot be recorded to identify which parts should be reviewed by 
“third parties” or “courts/agencies” to determine if opinions or conclusions have 
valid and reliable bases. Instead, current standards of testing require that 
psychologists anticipate how to “release and expose” such documents to third 
parties that protect the security issues. 
 

Id. at ¶19.   

Here, Plaintiff proposed agreeing to protective order limitations, yet Defendants flatly 

refused.  However, Dr. Frederik also explains that any ethical concerns can be resolved through 

the issuance of a protective order regarding the manner in which confidential materials are 

handled: 
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A protective order ensures that all test security concerns are addressed so that the 
evaluating psychologist can fulfill his or her ethical responsibilities to protect tests 
and test information. 

 

Id. at ¶11).   

2. There is no Ethical Prohibition on Videotaping 

Dr. Frederik went on to explain that a protective order also addresses any test security 

concerns while giving all parties access to the test data and recordings: 

 
Video recording and production of raw test data preserve evidence of all variations, 
errors, omissions, and misbehavior on the part of the psychologist, should they 
occur.  Although there are legitimate and important reasons for any psychologist to 
maintain the protection of test items, test questions, and stimulus materials from 
public access, the need for security must not prevent preservation of evidence of 
potential errors and misconstructions that form the basis for the evaluation 
psychologist’s conclusions. A protective order will address all test security concerns 
while giving all parties access to the test data and recordings. 
 

Id. at ¶15.   Here, Plaintiff offered videotaping the exam under protections but Defendants 

refused an observer or videotaping.   

The American Academy of Psychiatry and the Law published a study titled “Videotaping 

of Forensic Psychiatric Evaluations,” attached as Exhibit 2, in which the task force evaluated 

the benefits and drawbacks of videotaping psychological examinations.  Following an 

exhaustive review of the subject, the findings were as follows:  
 

“The Task Force finds the option of videotaping to be an ethically 
acceptable medical practice.”  

                                                                                                                          

Exhibit 2: “Videotaping of Forensic Psychiatric Evaluations.”  

The Chairman of the American Psychiatric Association’s Task Force on Videotaping 

Forensic Psychiatric Examinations, Yale’s Dr. Howard Zonana authored an affidavit in which 

he explained that allowing a video recording is a commonly accepted practice which does not 

compromise ethics.  Exhibit 3: Affidavit of Howard V. Zonona, M.D.  

There is no ethical prohibition on allowing video recording and/or an observer during 

the Rule 35 examination.  The manner in which the test materials and/or recording of the testing 
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are to be handled can be maintained subject to appropriate confidentiality agreements and can 

be disposed of at the conclusion of the case. 

3.  The Rule 35 examination will not be Adversely Affected by the 

Presence of an Observer and the Recording of the Examination. 

An observer during the examination and recording the examination does not adversely 

affect the outcome of the testing.  The recent consensus among the majority of psychologists is 

that having observers present and/or recording neuropsychological examination and testing does 

not impact the test results to any appreciable degree.   

The Chairman of the American Psychiatric Association’s Task Force on Videotaping 

Forensic Psychiatric Examinations, Yale’s Dr. Howard Zonana, testified that he has video 

recorded examinations for over twenty-five years with advantageous effects.  Dr. Zonana 

explains that video recording provides the following benefits and protections, which far 

outweigh any perceived disadvantage: 

1. videotape does not compromise ethics; 

2. videotape is more comprehensive than handwritten notes; 

3. videotape accurately records the entire interaction; 

4. videotape enables objective evaluation of facial expressions, verbal tone, 
body language and behavior; 

5. videotape ensures that all raw data is preserved; 

6. videotape eliminates subsequent disputes; 

7. videotape provides the examinee with greater sense that the process will 
be fair; 

8. videotape provides accessibility; 

9. no reliable research suggest that videotape substantively alters 
examination or test results; 

10. most examinees ignore the video camera; 

11. the logistics of videotaping are simple, once instituted; 

12. the cost of videotaping is relatively minor; 

13. videotaping may be easily accomplished with a simple camera or one-
way mirror; 

14. the examiner’s best practice is to videotape forensic examinations; 
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15. videotape is beneficial to the examiner by ensuring accuracy (i.e. proof 
examiner did not abuse the process or examinee); 

16. videotape provides the examinee with the only basis for verifying 
events reported by the adversary’s expert witness. 

Exhibit 3: Affidavit of Howard V. Zonona, M.D. 

Similarly, Psychologist Richard I. Frederik, Ph.D explains that it is a common practice 

in the psychological field to record psychological examinations: 
 
Recordings are commonly used in psychological examinations to create a record of 
exactly what happened in the examination session. Recording is a common practice 
that does not need to create any sort of disruption to the psychological testing 
process, when modern equipment is used. I have reviewed many hours of recorded 
evaluations conducted by licensed, board-certified psychologists and 
neuropsychologists. 

Exhibit 1 at ¶14).   

Many psychologists have explained that it is common practice to record psychological 

examinations:  

• Psychologist Harry D. Krop, Ph.D., Exhibit 4, explains that video 
recording psychological examinations is a common practice in the field 
of psychology.  

• Psychologist Jacqueline C. Valdes, Ph.D., Exhibit 5, explains that she 
regularly performs examinations while being video recorded subject to a 
protective order.  

• Psychologist Fred J. Petrilla, Ph.D., Exhibit 6, explains he regularly 
performs examinations while being video recorded subject to a protective 
order.   

Dr. Frederik, Ph.D. further explained that recording does not adversely affect the results 

of a neuropsychological examination.  He explained: 

 
Some psychologists claim that knowledge that one is being record (and the 
examiner’s knowledge that the examination is being recorded) negatively affects test 
performance. A 2002 report showed that knowledge that an examination was being 
recorded produced very small differences in test performance on memory tasks. A 
2013 report revealed that no such differences actually existed, and, in fact, 
differences in testing were better accounted for by gender and handedness—
random variables that cannot possibly be controlled. There is no reason to believe 
that knowledge that one is being recorded systematically affects psychological 
assessment in any meaningful way. 

*** 
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Eastvold, Belanger, and Vanderploeg (2012) published a review of all known articles 
dealing with the effects of being observed or recorded during cognitive task 
performance. They found 210 such articles, and they included 62 that were 
satisfactory for comparisons in their review. Most of the studies of the effect of 
having an observer or knowledge that one is being recorded during 
neuropsychological examination show no effect or have the effect of improving 
performance. Some studies show a negative effect of being observed or recorded, 
decreasing performance. As can be seen in Figure 1 from Eastvold et al. (2012), the 
overall effect across all studies included for review is near zero. When all known 
studies are included and evaluated and not selectively chosen for 
their negative findings, it is immediately seen that there is no systematic phenomena 
from being observed or recorded. 
 

Exhibit 1 at ¶¶23, 25). 

4. Public Policy Reasons Support NRS 52.380 Because of the 

Manipulation that occurs in secret in litigation by hired experts. 

 

 Dr. Frederik also examine and explained some of the potential problems with unobserved 

and unrecorded Rule 35 neuropsychological examinations which demonstrate the importance of 

having an accurate record of what actually transpired during the examination: 

  
The reason for reviewing the videos is to ensure that tests were administered in ways 
that they must be administered in order for the tests to have any reliability or validity 
for understanding client conditions, attitudes, behavior, and cognition. Variations to 
standard test administration are important. Most tests have exact procedures in 
instructions, wording, practice, feedback, time of exposure, documentation, and 
scoring of responses. These exact procedures must be followed, and the exact 
procedures are easily followed by trained test administrators who adhere to ethical 
practice of psychometrics. 

*** 
I have reviewed about 40-50 video recorded assessments in litigated matters. Some 
of these reviews have included reviews of video recordings of Dr. Sally Kolitz 
Russell and her staff. Reviews of these videos have revealed numerous, pervasive, 
and important changes to standardized procedures, and the reports accompanying 
those evaluations did not report her failures to strictly observe the same procedures 
used when obtaining for generating test scores. She nevertheless generated the test 
scores as if she had followed test procedures and interpreted test scores as if she 
had done what was necessary to afford the interpretation. I have generated lengthy 
reports identifying in detail the numerous, pervasive, and important changes to 
standardized procedure that would not have been discovered had not the 
examinations been video recorded. 

*** 
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I have rarely observed an examination by neuropsychologists or clinical 
psychologists that did not include important deviations from standard procedure 
that did not include striking, important departures from standard procedure. 
Following standard procedure is what makes test interpretation possible. When 
standard procedure is not followed, the psychologist is obligated to report it and to 
explain the potential implications to reliability and validity of test results—the test 
results should be considered invalid for interpretation unless the psychologist can 
explain why the departure is unimportant. Again, I have rarely seen an entire video 
recorded examination without a serious violation to standard procedure, and I can 
think of only one or two occasions in which the psychologist reported a deviation 
to standard procedure and discussed it. Without the video recordings, the serious 
problems in examinations would be unknown. 

 
Exhibit 1, at ¶¶ 7, 9, 10. 

Dr. Frederik also discusses the problems with testing that has been done that he has 

been able to identify through use of video recordings, making it beneficial for the fair cross-

examination of hired gun experts: 
 

Following are some of the many problems that I have observed upon review of the 
data and recordings of psychological examinations: 

a. A test is reported to have been administered. A review of the video shows 
that the test was never given. 

b. Tests are given, but they are given incorrectly: 

i. The examiner fails to give instructions in the way required by the 
publisher. The examiner makes up instructions or uses non-standard 
instructions. 

ii. The examiner fails to limit the time in which certain tasks can be 
accomplished. Some tasks require strict time limits. 

iii. The examiner times the tasks as required but records an 
inaccurate time. 

iv. The examiner fails to follow rules for when certain follow-up 
tasks are to be administered. 

v. The examiner fails to follow an established pattern for how tests 
are to be administered and does not record or identify failure to follow the 
established pattern of test administration. 

vi. The examiner fails to read instructions in a verbatim manner as 
prescribed by the test publisher. Instead, the examiner makes up the 
instructions as the test progresses. 

vii. The examiner does not query certain responses in a prescribed 
manner. viii. The examiners queries responses that were not to be queried. 
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ix. The examiner prompts for a response when prompts are 
explicitly prohibited. 

x. The examiner is given an incorrect response. Instead of scoring it 
as wrong, the examiner tells the plaintiff that the answer is wrong and then 
prompts for a correct response with hints. The resulting response is then 
given full credit. 

xi. The examiner teaches the plaintiff how to solve certain problems 
when this is explicitly prohibited by the publisher, and then gives the 
plaintiff credit for responses following the teaching of the task. 

xii. The plaintiff gives one answer. The examiner writes down a 
different answer never uttered by the plaintiff. 

xiii. The test requires that the examiner be positioned in a certain 
way or that materials be positioned in a certain way, and these requirements 
are ignored and not documented in the report. 

c. The examiner uses a demeaning tone when giving instructions, speaks 
angrily to the plaintiff, or mocks the plaintiff. 

d. There are undocumented interruptions to the testing procedure by actions 
or noise. None of the following distractions, interruptions, impediments to valid 
testing (all discovered only by recording), or consideration of their potential impact 
were reported by the examiner: 

• A plaintiff attempts to memorize material for testing while a 
landscaper used a Weed-Eater directly outside the window. 

• An assistant comes into the room and refills coffee for the 
examiner and plaintiff while the plaintiff is being given lists of words for 
memorization. 

• An examiner noisily re-loads his copier machine while the plaintiff 
is completing a paper-and-pencil test. 

• An examiner responds to e-mail by clacking on his keyboard while 
the plaintiff is completing a paper-and-pencil test. 

• The plaintiff appears to be sedated or falling asleep during the 
examination, but this is not noted by the examiner. 

• A plaintiff is presented with a series of pictures to memorize. 
Bright sunshine is unshaded by the examiner. The pictures for memorization 
are presented with a sharp glare on them. 

• A plaintiff is presented with series of pictures to memorize. The 
examiner has his head on the examining table and does not notice that the 
plaintiff is massaging his neck during the presentation with his head pointed 
at the ceiling. The plaintiff never saw most of the pictures presented. 

• An examiner presents a test for the memorization of words by 
computer. The examiner is required to leave the room during the several-
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minute interval for memorization. Instead, he stays in the room and makes 
a great deal of noise during the attempt to memorize by the plaintiff. 

e. Scoring rules for recorded items are followed incorrectly. Responses by 
the plaintiff are assigned incorrect values. 

f. The examiner mis-scores the test. The examiner erroneously assigns a 
score to items because of calculation errors or by misidentifying incorrect responses 
as correct or correct responses as incorrect. Some mis-scorings cannot possibly be 
identified without a recording. For example, some scores depend on writing down 
and scoring exactly what is said or by recording the absolutely correct time to 
complete a task. I have seen examiners write down a different response or a different 
time and thereby mis-score the item. 

g. The examiner mis-enters responses into a computer-based scoring 
program.  

h. The examiner uses bootleg and illegal scoring programs that generate 
incorrect values for test scores used for interpretation. 

i. The examiner derives certain scores when scoring the responses and then 
reported different values in the written report. 

All of these instances represent threats to the accuracy, reliability, validity, and 
appropriateness of the opinions and conclusions of the evaluating psychologist who 
performed the testing. Most of the threats to the accuracy, reliability, validity, and 
appropriateness of the opinions and conclusions of the evaluating psychologist 
would not have been discovered had not evidence been secured from the evaluation. 
Clearly, merely providing copies of test forms is not satisfactory for allowing an 
evaluation of the opinions and conclusions of the evaluating psychologist. 
Recording the examination is the best way to ensure a proper record of the 
examination exists. Video recording and audio recording provide these safeguards—
video recording offers the best protection. 

 

Exhibit 1, ¶¶12-13.   

The problems that Dr. Frederik has observed and identified illustrate the danger of 

allowing psychological examinations to be performed unsupervised, unrecorded, and in secret 

as Dr. Etcoff seeks to do here.  Nevada law provides an examinee with the right to have an 

observer and recording.   

5. The APA has also recognized the need for transparency and compliance 

with the legal process in its Guidelines. 

The American Psychological Association (“APA”) has issued specific Guidelines for 

forensic psychology that provide for openness, fairness, transparency, and compliance with the 

court rules, law, and process: 
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Guideline 7.01: Conflicts With Legal Authority  

When their responsibilities conflict with law, regulations, or other governing 
legal authority, forensic practitioners make known their commitment to the 
EPPCC, and take steps to resolve the conflict. … When the conflict cannot 
be resolved by such means, forensic practitioners may adhere to the 
requirements of the law, regulations, or other governing legal authority …  

*** 

Guideline 8.02: Access to Information  

… Access to records by anyone other than the retaining party is governed 
by legal process, usually subpoena or court order, or by explicit consent of 
the retaining party … 

*** 

Guideline 10.06: Documentation and Compilation of Data Considered  

Forensic practitioners are encouraged to recognize the importance of 
documenting all data they consider with enough detail and quality to allow 
for reasonable judicial scrutiny and adequate discovery by all parties. This 
documentation includes, but is not limited to, letters and consultations; 
notes, recordings, and transcriptions; assessment and test data, scoring 
reports and interpretations; and all other records in any form or medium 
that were created or exchanged in connection with a matter. When 
contemplating third party observation or audio/ video-recording of 
examinations, forensic practitioners strive to consider any law that 
may control such matters, the need for transparency and 
documentation, and the potential impact of observation or recording on 
the validity of the examination and test security. 

Guideline 10.07: Provision of Documentation  

Pursuant to proper subpoenas or court orders, or other legally proper 
consent from authorized persons, forensic practitioners seek to make 
available all documentation described in Guideline 10.05, all financial 
records related to the matter, and any other records including reports (and 
draft reports if they have been provided to a party, attorney, or other entity 
for review), that might reasonably be related to the opinions to be expressed. 

Exhibit 9.   

While the Defendants submit an article/advocacy piece, the American Psychological 

Association makes clear that fairness, transparency, and compliance with the legal process is 

permissible and should be adhered to.  

/// 

///  
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D. To The Extent The Court Does Not Allow Plaintiff’s Requested Parameters, 

It Should Stay Enforcement Pending Objection to the District Court. 

Under EDCR 2.34(e), the “commissioner may stay any disputed discovery proceeding 

pending resolution by the judge.”  Here, if Plaintiff’s parameters are not recommended and the 

exam proceeds before the District Judge can rule on Plaintiff’s Objection, the harm cannot be 

undone, and the Objection would be rendered moot.  Therefore, Plaintiff countermoves for a 

stay of enforcement to the extent its requested parameters are not recommended by the 

Discovery Commissioner.  “An opposition to a motion that contains a motion related to the same 

subject matter will be considered as a countermotion” and a “countermotion will be heard and 

decided at the same time set for the hearing of the original motion if a hearing was requested,” 

as here.  EDCR 2.20(e).   

E. Defendants Should Be Ordered to Pay Plaintiff’s Reasonable Fees Caused 

By Their Motion. 

 Defendants have failed to comply with Nevada law in NRS 52.380, have unreasonably 

failed to agree with an order concerning Dr. Etcoff examination parameters recently issued by 

the Court, and concealed the same from Plaintiffs during conferrals, instead representing that 

Dr. Etcoff never has had an observer or full recording.  This conduct has resulted in the vexatious 

multiplication of these proceedings, unnecessary increase in costs, among other things.   

 “The court may, after notice and an opportunity to be heard, impose upon an attorney or 

a party any and all sanctions which may, under the facts of the case, be reasonable, including 

the imposition of fines, costs or attorney’s fees when an attorney or a party without just cause:” 

(1) Presents to the court a motion or an opposition to a motion which is 
obviously frivolous, unnecessary or unwarranted … 

(3) So multiplies the proceedings in a case as to increase costs 
unreasonably and vexatiously. 

             (4) Fails or refuses to comply with these rules. 

             (5) Fails or refuses to comply with any order of a judge of the court. 

EDCR 7.60(b).   
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Defendants should therefore be ordered to pay for Plaintiff’s reasonable attorneys’ fees 

caused by its conduct here, and upon so allowing, Plaintiff should be permitted to provide his 

support and Brunzell analysis in furtherance thereof.  

IV. CONCLUSION 

For the foregoing reasons and arguments, this Court should: 

1. DENY Defendants’ Motion, and: 

a. allow a video recording (Plaintiff’s preference) or audio recording; 

b. allow an observer attend, but not interfere, with the exam; and, 

c. provide all the raw data, notes, files, testing, results, pertaining to his 

evaluation and treatment of Plaintiff to be provided to Plaintiff’s expert 

and to Plaintiff’s attorneys under Rule 26(c) protections. 

 2. Alternatively, this Court should stay enforcement of this order until the District 

Court Judge has ruled on Plaintiff’s Objection to DCR&R to the extent these parameters are not 

ordered in this proceeding. 

 3. This Court should also GRANT Plaintiff’s Countermotion under EDCR 7.60(b), 

and allow Plaintiff to submit its Brunzell analysis and support for Defendants not complying 

with the same parameters ordered in the Lehnardt case against Dr. Etcoff on April 6, 2021, 

unnecessarily and vexatiously increasing the costs of this case by not agreeing to the same 

parameters here it know the Court requires. 

 DATED this 27th day of September, 2021. 

 
GGRM LAW FIRM 

 

/s/ Ryan A. Loosvelt 
DILLON G. COIL, ESQ. 
Nevada Bar No. 11541 
RYAN A. LOOSVELT, ESQ. 
Nevada Bar No. 8550 
2770 S. Maryland Pkwy, Ste. 100 
Las Vegas, NV  89109 
Phone:  702. 384.1616 ~ Fax:  702.384.2990 
Attorneys for Plaintiff 
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CERTIFICATE OF SERVICE 

Pursuant to NRCP 5(b), I certify that I am an employee of GGRM LAW FIRM and that 

on the 27th day of September, 2021, I caused the foregoing document entitled PLAINTIFF’S 

OPPOSITION TO DEFENDANTS MOTION TO COMPEL IME BY DR. ETCOFF to be 

served upon those persons designated by the parties in the E-service Master List for the above-

referenced matter in the Eighth Judicial Court E-filing System in accordance with the mandatory 

electronic service requirements of Administrative Order 14-2 and the Nevada Electronic Filing 

and Conversion Rules, to wit: 

 
 
 
      /s/ Gianna Mosley 

__________________________________ 
An Employee of GGRM LAW FIRM 

 

 

 

 

 

 

 

 

 

 

 

APP 000210



 

 

 

 

EXHIBIT 1 

 

 

 

 

1APP 000211



2APP 000212



3APP 000213



4APP 000214



5APP 000215



6APP 000216



7APP 000217



8APP 000218



9APP 000219



10APP 000220



11APP 000221



12APP 000222



13APP 000223



14APP 000224



15APP 000225



16APP 000226



17APP 000227



18APP 000228



19APP 000229



20APP 000230



21APP 000231



22APP 000232



23APP 000233



24APP 000234



 

 

 

 

EXHIBIT 2 

 

 

 

 

25APP 000235



26APP 000236



27APP 000237



28APP 000238



29APP 000239



30APP 000240



31APP 000241



32APP 000242



33APP 000243



34APP 000244



35APP 000245



36APP 000246



37APP 000247


	21-09-13 Motion to Compel.pdf
	21-09-13 Appendix.pdf
	Exhibit List
	EX. A
	EX. B
	EX. C
	EX. D
	EX. E
	EX. F
	EX. G
	EX. H
	EX. I
	EX. J
	EX. K
	EX. L
	EX. M
	EX. N
	EX. O
	EX. P





