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Las Vegas, Nevada  89129 
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Facsimile: (702) 839-1113 
Attorneys for Defendant,  Chilly 
Willy’s Handyman, LLC 

 

IN THE SUPREME COURT OF THE STATE OF NEVADA 

 

DAVID G. MARTINEZ and CHILLY 

WILLY’S HANDYMAN SERVICES, 

LLC 
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EIGHTH JUDICIAL DISTRICT COURT 
OF THE STATE OF NEVADA IN AND 
FOR THE COUNTY OF CLARK; THE 
HONORABLE RONALD J. ISRAEL, 
DISTRICT JUDGE, 

 
and  
 
TAYLOR MILES CAPE, and individual, 
 

Respondents. 
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 DATED this  8th  day of February, 2022. 

   
      DENNETT WINSPEAR, LLP 
 
 
 
      By /s/ Brent D. Quist    
      RYAN L. DENNETT, ESQ. 
      Nevada Bar No. 005617 

BRENT D. QUIST, ESQ. 
Nevada Bar No. 009157 

      3301 N. Buffalo Drive, Suite 195 
      Las Vegas, Nevada  89129 
      Telephone: (702) 839-1100 
      Facsimile: (702) 839-1113 
      Attorneys for Defendant, Chilly Willy’s  
      Handyman Services, LLC  
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CERTIFICATE OF SERVICE 

 Per NRAP 21(a) and 25 (c), I certify that I am an employee of Dennett 

Winspear, LLP, and that on the   8th   day of February, 2022, service of 

Appendix to Chilly Willy’s Handyman Services, LLC’s Motion to Stay 

Proceedings was served via electronic means by operation of the Court’s electronic 

filing system to: 

 

NAME TEL., FAX & EMAILS PARTY 

REPRESENTING 

 
Ryan A. Loosvelt, Esq. 
Nevada Bar No. 8550 
GGRM LAW FIRM 
2770 S. Maryland Parkway 
Suite 100 
Las Vegas, Nevada 89109 

Telephone:  
(702) 384-1616 
Facsimile:  
(702) 384-2990 
Email:  
rloosvelt@ggrmlawfirm.c
om 

Plaintiff Taylor 
Miles Cape 
 

John T. Keating, Esq. 
Nevada Bar No. 6373 
KEATING LAW GROUP 
9130 W. Russell Road 
Suite 200 
Las Vegas, Nevada 89148 

Telephone:  
(702) 228-6800 
Facsimile:    
(702) 228-0443 
Email:  
jkeating@keatinglg.com 

Defendant David G. 
Martinez 

Aaron D. Ford, Esq. 
Nevada Bar No. 7704 
NEVADA OFFICE OF 
ATTORNEY GENERAL 
555 E. Washington Avenue 
#3900 
Las Vegas, Nevada 89101 

Telephone:  
(702) 486-3768 
Facsimile:    
(702) 486-3420 
 

 

Honorable Judge Ronald J. 
Israel 
Department 28 
REGIONAL JUSTICE 
CENTER 
200 Lewis Avenue 
Las Vegas, Nevada 89155 

Telephone: 
(702) 366-1407 

 

 

 

      /s/ Zaira Baldovinos     

     An Employee of DENNETT WINSPEAR, LLP 
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RYAN L. DENNETT, ESQ. 
Nevada Bar No. 005617 
rdennett@dennettwinspear.com 
BRENT D. QUIST, ESQ. 
Nevada Bar No. 009157 
bquist@dennettwinspear.com 
DENNETT WINSPEAR, LLP 
3301 N. Buffalo Drive, Suite 195 
Las Vegas, Nevada  89129 
Telephone: (702) 839-1100 
Facsimile: (702) 839-1113 
Attorneys for Defendant,  
Chilly Willy’s Handyman Services, LLC 

 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

TAYLOR MILES CAPE, 
 

Plaintiff, 
 

vs.  
 
DAVID G. MARTINEZ, individually; CHILLY 
WILLY’S HANDYMAN SERVICES, LLC, a 
domestic limited-liability company; DOES I 
through X; and ROE BUSINESS ENTITIES I 
through X, inclusive,  
 

Defendants. 

 
 
Case No:  A-20-818569-C 
Dept. No:    28 
 
                        
                                    

STIPULATION AND ORDER TO EXTEND DISCOVERY (FIRST REQUEST) 

 Plaintiff TAYLOR MILES CAPE, by and through its counsel of record GREENMAN 

GOLDBERG RABY & MARTINEZ, Defendant CHILLY WILLY’S HANDYMAN SERVICES, LLC, 

by and through its counsel of record, DENNETT WINSPEAR, LLP, and Defendant DAVID G. 

MARTINEZ, by and through their counsel of record, KEATING LAW GROUP, hereby request the 

Court continue discovery for a period of 90 days. 

I. 

INTRODUCTION 

 This case arises out of an automobile accident on November 11, 2018. Plaintiff TAYLOR 

CAPE was allegedly operating his vehicle southbound on Durango Drive attempting to make a 

left turn with a permissive green signal onto Oso Blanca Road. Defendant DAVID G. MARTINEZ, 

Electronically Filed
07/27/2021 9:47 AM

Case Number: A-20-818569-C

ELECTRONICALLY SERVED
7/27/2021 9:48 AM
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who was an alleged employee of CHILLY WILLY’S HANDYMAN SERVICES, LLC, allegedly 

went through the traffic light and struck Plaintiff CAPE.  

 Plaintiff alleges a traumatic brain injury, neck and back injuries, and ongoing pain 

complaints. In his NRCP 16.1(a)(1) disclosures, Plaintiff asserts past and future medical specials 

in the amount of $5,696,934.47. 

 Plaintiff currently lives on the east coast. He has agreed to travel to Las Vegas for his 

deposition and for orthopedic and neuropsychological Rule 35 exams. However, given the 

examining doctor availability, these exams cannot occur until November 2021. 

II. 

EDCR 2.35 REQUIREMENTS 

A. DISCOVERY COMPLETED TO DATE 

 The parties have served their initial and supplemental NRCP 16.1(a)(1) disclosures. 

Parties have also served and responded to written discovery. 

B. DISCOVERY THAT REMAINS TO BE COMPLETED 

 Party depositions need to be completed, including the deposition of Plaintiff CAPE. 

Plaintiff intends to conduct further written discovery and take the deposition of Defendants, 

including Rule 30(b)(6) depositions.   

The parties are also discussing parameters for Defendants’ proposed IMEs of Plaintiff 

CAPE, which include proposals for one orthopedic Rule 35 exam and one separate 

neuropsychological Rule 35 exam in Las Vegas. These parameters will be determined by 

stipulation of the parties if they can agree or by order of the Court.  The Parties have discussed 

dates for IMEs based on Defendants’ experts’ limited availability.  In addition, other discovery 

including expert discovery needs to occur including medical expert depositions.  

C. REASONS WHY DISCOVERY HAS NOT BEEN COMPLETED 

 The Complaint was filed on July 24, 2020. The Answer was filed October 13, 2020. The 

scheduling order was issued January 13, 2021. 

/ / / 
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 On January 6, 2021, Defendant CHILLY WILLY’S HANDYMAN SERVICES, LLC served 

written discovery to Plaintiff CAPE. Defendant CHILLY WILLY’S HANDYMAN SERVICES, LLC 

provided Plaintiff CAPE additional time to respond to written discovery. Answers were served 

March 19, 2021. Thereafter, counsel for the parties conferred pursuant to EDCR 2.34 regarding 

what defense counsel believed could be insufficient discovery responses. However, after 

conferring, it was decided supplemental responses would not be provided. 

 However, based on Plaintiff CAPE’s written discovery responses it was unclear to 

defense counsel whether and to what extent Rule 35 exams were necessary. Additional 

discussions occurred in or about April 2021 regarding the need, type and scope of Rule 35 

exams. After numerous discussions it was ultimately determined both orthopedic and 

neuropsychological exams would be appropriate. The parties are still in the process of working 

out the scope of those exams. 

 Additionally, in June the parties discussed the timing of the exams and Plaintiff’s 

deposition. Given that Plaintiff CAPE lives on the east coast, Defendant CHILLY WILLY 

HANDYMAN’S SERVICES LLC wanted to make it convenient for Plaintiff to undergo the Rule 35 

exams and his depositions.  

 Given the schedules of the Rule 35 examiners chosen by the defense, one of Plaintiff 

CAPE’S Rule 35 exams is planned to go forward during the week of October 19, 2021 and 

Plaintiff’s deposition, as well as the second Rule 35 exam, is planned to go forward during the 

week of November 15, 2021, once the parties agree on parameters of the IMEs or as otherwise 

ordered by the Court. This means Plaintiff will travel twice to Las Vegas for discovery purposes. 

However, given the delays occasioned by the timing of the Rule 35 exams due to the examiners’ 

schedules, a discovery extension is needed. 

 In addition, the other discovery identified above necessitates a discovery extension as 

well.  Trial will not be affected by the proposed extension. 

D. PROPOSED DISCOVERY SCHEDULE 
 
DEADLINE CURRENT DATE PROPOSED DATE 
Discovery deadline January 7, 2022 March 7, 2022 
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Initial expert disclosures October 7, 2021 January 7, 2022 
Rebuttal expert disclosures November 8, 2021 February 7, 2022 
Dispositive motions February 7, 2022 April 7, 2022 
Amend pleadings/add parties October 7, 2021 October 7, 2021 
 

E. CURRENT TRIAL DATE  

 Trial is currently set on a five-week stack to begin June 27, 2022. Trial does not need to 

be continued as a result of this requested continuance. 

 
 
 
DATED:  07/27/21   
 
GREENMAN GOLDBERG RABY & 
MARTINEZ 
 
 
By:  /S/ Ryan A. Loosvelt   
RYAN A. LOOSVELT, ESQ. 
Nevada Bar No. 8550 
2770 S. Maryland Parkway, Suite 100 
Las Vegas, Nevada 89109 
Telephone: (702) 384-1616 
Facsimile: (702) 384-2990 
Attorneys for Plaintiff, 
Taylor Miles Cape 
 
 

DATED:  07/27/21   
 
DENNETT WINSPEAR, LLP 
 
 
 
By:  /s/ Brent D. Quist   
RYAN L. DENNETT, ESQ. 
Nevada Bar No. 005617 
BRENT D. QUIST, ESQ. 
Nevada Bar No. 009157 
3301 N. Buffalo Drive, Suite 195 
Las Vegas, Nevada  89129 
Telephone: (702) 839-1100 
Facsimile: (702) 839-1113 
Attorneys for Defendant, 
Chilly Willy’s Handyman Service, LLC. 

 
 
 
DATED:  07/27/21   
 
KEATING LAW GROUP 
 
 
By:  /s/ John T. Keating   
JOHN T. KEATING, ESQ. 
Nevada Bar No. 6373 
9130 W. Russell Road, Suite 200 
Las Vegas, Nevada 89148 
Telephone: (702) 228-6800 
Facsimile: (702) 228-0443 
Attorneys for Defendant, 
David G. Martinez 
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ORDER 

 UPON STIPULATION OF COUNSEL and good cause appearing,  

 IT IS SO ORDERED THIS    day of     , 2021.  

 
 
 
             

      DISTRICT COURT JUDGE 
 
Submitted by: 
 
DENNETT WINSPEAR, LLP 
 
 
By /s/ Brent D. Quist    
RYAN L. DENNETT, ESQ. 
Nevada Bar No. 005617 
BRENT D. QUIST, ESQ. 
Nevada Bar No. 009157 
3301 N. Buffalo Drive, Suite 195 
Las Vegas, Nevada  89129 
Telephone: (702) 839-1100 
Facsimile: (702) 839-1113 
Attorneys for Defendant,  
Chilly Willy’s Handyman Services, LLC 
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From: Brent Quist
To: Zaira Baldovinos
Subject: FW: Cape - SAO re extend discovery
Date: Tuesday, July 27, 2021 8:55:13 AM

 
 

From: Brent Quist 
Sent: Monday, July 19, 2021 4:25 PM
To: Zaira Baldovinos <zaira@dennettwinspear.com>
Subject: FW: Cape - SAO re extend discovery
 
 
 

From: J. Keating <jkeating@keatinglg.com> 
Sent: Monday, July 19, 2021 4:24 PM
To: Brent Quist <bquist@dennettwinspear.com>; Ryan Loosvelt <rloosvelt@ggrmlawfirm.com>
Cc: Ashley Marchant <amarchant@dennettwinspear.com>
Subject: RE: Cape - SAO re extend discovery
 
You have my approval to attach my signature.
 

From: Brent Quist <bquist@dennettwinspear.com> 
Sent: Monday, July 19, 2021 10:42 AM
To: Ryan Loosvelt <rloosvelt@ggrmlawfirm.com>; J. Keating <jkeating@keatinglg.com>
Cc: Ashley Marchant <amarchant@dennettwinspear.com>
Subject: Cape - SAO re extend discovery
Importance: High
 
Ryan:
 
I agree with your revisions to the SAO to extend discovery. I made a couple of additional
grammatical changes. Please let me know if you agree, and if I can use your e-signature.
 
John, please let me know if you agree to the SAO to extend discovery to complete expert discovery
and if I can use your e-signature.
 
Thanks,
 
Brent Quist
Dennett Winspear, LLP
3301 North Buffalo Drive, Suite 195
Las Vegas, Nevada 89129
702.839.1100 - Phone
702.839.1113 - Fax
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CONFIDENTIALITY NOTICE: INFORMATION IN THIS MESSAGE IS INTENDED ONLY FOR THE PERSONAL AND
CONFIDENTIAL USE OF THE RECIPIENT(S) NAMED ABOVE. This message may be an Attorney-Client communication,
or may be an Attorney Work Product, and is therefore privileged and confidential. If the reader of this message is
not the intended recipient or an agent responsible for delivering it to an intended recipient, you are hereby
notified that you have received this message in error, and that any review, dissemination, distribution, or copying
of this message is strictly prohibited. If you received this message in error, please notify the sender immediately by
return email, delete the message and return any hard copy printouts to the address above. Thank you.
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From: Brent Quist
To: Zaira Baldovinos
Subject: FW: Cape - SAO re extend discovery
Date: Tuesday, July 27, 2021 8:54:58 AM
Attachments: image002.png

image003.png
image004.png
image005.png
image006.png
21-07-19 Cape Redlined SAO Discovery Extension (RL-PL revision) - BDQ revision.doc

Importance: High

Zaira:
Please make red-line changes and file. Ryan Loosvelt’s e-signature authorization is below. I will send you John Keating’s
e-signature authorization.
 
Brent
 

From: Brent Quist 
Sent: Monday, July 19, 2021 4:25 PM
To: Zaira Baldovinos <zaira@dennettwinspear.com>
Subject: FW: Cape - SAO re extend discovery
Importance: High
 
 
 

From: Ryan Loosvelt <rloosvelt@ggrmlawfirm.com> 
Sent: Monday, July 19, 2021 11:11 AM
To: Brent Quist <bquist@dennettwinspear.com>; J. Keating <jkeating@keatinglg.com>
Cc: Ashley Marchant <amarchant@dennettwinspear.com>; Rebeca Guardado <rguardado@ggrmlawfirm.com>; Dillon
Coil <dcoil@ggrmlawfirm.com>
Subject: FW: Cape - SAO re extend discovery
Importance: High
 
Brent, this is fine with both parties’ revisions, you can use my e-signature. 
 
 
 

Ryan Loosvelt
Personal Injury Attorney
O: 702.384.1616 | F: 702.384.2990 | www.ggrmlawfirm.com
2770 S. Maryland Pkwy., Ste. 100 Las Vegas, NV 89109

 
 
 

From: Brent Quist <bquist@dennettwinspear.com> 
Sent: Monday, July 19, 2021 10:42 AM
To: Ryan Loosvelt <rloosvelt@ggrmlawfirm.com>; jkeating@keatinglg.com
Cc: Ashley Marchant <amarchant@dennettwinspear.com>
Subject: Cape - SAO re extend discovery
Importance: High
 
Ryan:
 
I agree with your revisions to the SAO to extend discovery. I made a couple of additional grammatical changes. Please let
me know if you agree, and if I can use your e-signature.
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		 SEQ CHAPTER \h \r 1RYAN L. DENNETT, ESQ.


Nevada Bar No. 005617

rdennett@dennettwinspear.com

BRENT D. QUIST, ESQ.


Nevada Bar No. 009157


bquist@dennettwinspear.com


DENNETT WINSPEAR, LLP

3301 N. Buffalo Drive, Suite 195
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DISTRICT COURT
CLARK COUNTY, NEVADA

		TAYLOR MILES CAPE,

Plaintiff,


vs. 


DAVID G. MARTINEZ, individually; CHILLY WILLY’S HANDYMAN SERVICES, LLC, a domestic limited-liability company; DOES I through X; and ROE BUSINESS ENTITIES I through X, inclusive, 

Defendants.

		Case No:  A-20-818569-C

Dept. No:    28

                                   





STIPULATION AND ORDER TO EXTEND DISCOVERY (FIRST REQUEST)



Plaintiff TAYLOR MILES CAPE, by and through its counsel of record GREENMAN GOLDBERG RABY & MARTINEZ, Defendant CHILLY WILLY’S HANDYMAN SERVICES, LLC, by and through its counsel of record, DENNETT WINSPEAR, LLP, and Defendant DAVID G. MARTINEZ, by and through their counsel of record, KEATING LAW GROUP, hereby request the Court continue discovery for a period of 90 days.


I.


INTRODUCTION



This case arises out of an automobile accident on November 11, 2018. Plaintiff TAYLOR CAPE was allegedly operating his vehicle southbound on Durango Drive attempting to make a left turn with a permissive green signal onto Oso Blanca Road. Defendant DAVID G. MARTINEZ, who was an alleged employee of CHILLY WILLY’S HANDYMAN SERVICES, LLC, allegedly went through the traffic light and struck Plaintiff CAPE. 


Plaintiff alleges a traumatic brain injury, neck and back injuries, and ongoing pain complaints. In his NRCP 16.1(a)(1) disclosures, Plaintiff asserts past and future medical specials in the amount of $5,696,934.47.



Plaintiff currently lives on the east coast. He has agreed to travel to Las Vegas for his deposition and for orthopedic and neuropsychological Rule 35 exams. However, given the examining doctor availability, these exams cannot occur until November 2021.


II.


EDCR 2.35 REQUIREMENTS


A.
DISCOVERY COMPLETED TO DATE



The parties have served their initial and supplemental NRCP 16.1(a)(1) disclosures. Parties have also served and responded to written discovery.


B.
DISCOVERY THAT REMAINS TO BE COMPLETED



Party depositions need to be completed, including the deposition of Plaintiff CAPE. Plaintiff intends to conduct further written discovery and take the deposition of Defendants, including Rule 30(b)(6) depositions.  


The parties are also discussing parameters for Defendants’ proposed IMEs of Plaintiff CAPE, which include proposals for one orthopedic Rule 35 exam and one separate neuropsychological Rule 35 exam in Las Vegas. Theseparameters will be determined by stipulation of the parties if they can agree or by order of the Court.  The Parties have discussed dates for IMEs based on Defendants’ experts’ limited availability.  In addition, other discovery including expert discovery needs to occur including medical expert depositions. 

C.
REASONS WHY DISCOVERY HAS NOT BEEN COMPLETED



The Complaint was filed on July 24, 2020. The Answer was filed October 13, 2020. The scheduling order was issued January 13, 2021.



On January 6, 2021, Defendant CHILLY WILLY’S HANDYMAN SERVICES, LLC served written discovery to Plaintiff CAPE. Defendant CHILLY WILLY’S HANDYMAN SERVICES, LLC provided Plaintiff CAPE additional time to respond to written discovery. Answers were served March 19, 2021. Thereafter, counsel for the parties conferred pursuant to EDCR 2.34 regarding what defense counsel believed could be insufficient discovery responses. However, after conferring, it was decided supplemental responses would not be provided.





However, based on Plaintiff CAPE’s written discovery responses it was unclear to defense counsel whether and to what extent Rule 35 exams were necessary. Additional discussions occurred in or about April 2021 regarding the need, type and scope of Rule 35 exams. After numerous discussions it was ultimately determined both orthopedic and neuropsychological exams would be appropriate. The parties are still in the process of working out the scope of those exams.



Additionally, in June the parties discussed the timing of the exams and Plaintiff’s deposition. Given that Plaintiff CAPE lives on the east coast, Defendant CHILLY WILLY HANDYMAN’S SERVICES LLC wanted to make it convenient for Plaintiff to undergo the Rule 35 exams and his depositions. 



Given the schedules of the Rule 35 examiners chosen by the defense, one of Plaintiff CAPE’S Rule 35 exams is planned to go forward during the week of October 19, 2021 and Plaintiff’s deposition, as well as the second Rule 35 exam, is planned to go forward during the week of November 15, 2021, once the parties agree on parameters of the IMEs or as otherwise ordered by the Court. This means Plaintiff will travel twice to Las Vegas for discovery purposes. However, given the delays occasioned by the timing of the Rule 35 exams due to the examiners’ schedules, a discovery extension is needed.


In addition, the other discovery identified above necessitates a discovery extension as well.  Trial will not be affected by the proposed extension.

D.
PROPOSED DISCOVERY SCHEDULE


		DEADLINE

		CURRENT DATE

		PROPOSED DATE



		Discovery deadline

		January 7, 2022

		March 7, 2022



		Initial expert disclosures

		October 7, 2021

		January 7, 2022



		Rebuttal expert disclosures

		November 8, 2021

		February 7, 2022



		Dispositive motions

		February 7, 2022

		April 7, 2022



		Amend pleadings/add parties

		October 7, 2021

		October 7, 2021

















E.
CURRENT TRIAL DATE 


Trial is currently set on a five-week stack to begin June 27, 2022. Trial does not need to be continued as a result of this requested continuance.


DATED: 





GREENMAN GOLDBERG RABY & MARTINEZ

By: 






RYAN A. LOOSVELT, ESQ.

Nevada Bar No. 8550

2770 S. Maryland Parkway, Suite 100


Las Vegas, Nevada 89109


Telephone:
(702) 384-1616


Facsimile:
(702) 384-2990


Attorneys for Plaintiff,


Taylor Miles Cape


DATED: 





DENNETT WINSPEAR, LLP

By: 
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BRENT D. QUIST, ESQ.


Nevada Bar No. 009157


3301 N. Buffalo Drive, Suite 195


Las Vegas, Nevada  89129

Telephone:
(702) 839-1100


Facsimile:
(702) 839-1113


Attorneys for Defendant,

Chilly Willy’s Handyman Service, LLC.

DATED: 





KEATING LAW GROUP

By: 






JOHN T. KEATING, ESQ.


Nevada Bar No. 6373


9130 W. Russell Road, Suite 200


Las Vegas, Nevada 89148

Telephone:
(702) 228-6800

Facsimile:
(702) 228-0443

Attorneys for Defendant,


David G. Martinez


ORDER



UPON STIPULATION OF COUNSEL and good cause appearing, 



IT IS SO ORDERED THIS 

 day of 



, 2021. 








DISTRICT COURT JUDGE


Submitted by:


DENNETT WINSPEAR, LLP


By
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John, please let me know if you agree to the SAO to extend discovery to complete expert discovery and if I can use your
e-signature.
 
Thanks,
 
Brent Quist
Dennett Winspear, LLP
3301 North Buffalo Drive, Suite 195
Las Vegas, Nevada 89129
702.839.1100 - Phone
702.839.1113 - Fax
 
CONFIDENTIALITY NOTICE: INFORMATION IN THIS MESSAGE IS INTENDED ONLY FOR THE PERSONAL AND CONFIDENTIAL USE OF THE
RECIPIENT(S) NAMED ABOVE. This message may be an Attorney-Client communication, or may be an Attorney Work Product, and is
therefore privileged and confidential. If the reader of this message is not the intended recipient or an agent responsible for delivering it to
an intended recipient, you are hereby notified that you have received this message in error, and that any review, dissemination,
distribution, or copying of this message is strictly prohibited. If you received this message in error, please notify the sender immediately by
return email, delete the message and return any hard copy printouts to the address above. Thank you.
 
 
* * * This e-mail and any attachments may contain confidential and privileged information. If you are not the intended
recipient, please notify the sender immediately by return e-mail, delete this e-mail and destroy any copies. Any
dissemination or use of this information by a person other than the intended recipient is unauthorized and may be
illegal.
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DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO: A-20-818569-CTaylor Cape, Plaintiff(s)

vs.

David Martinez, Defendant(s)

DEPT. NO.  Department 28

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District 
Court. The foregoing Stipulation and Order to Extend Discovery Deadlines was served via 
the court’s electronic eFile system to all recipients registered for e-Service on the above 
entitled case as listed below:

Service Date: 7/27/2021

Theresa Amendola tamendola@dennettwinspear.com

Susan Boschee sboschee@keatinglg.com

Dillon Coil dcoil@ggrmlawfirm.com

Ashley Marchant amarchant@dennettwinspear.com

Rebecca Guardado rguardado@ggrmlawfirm.com

Nicole Reyes nreyes@keatinglg.com

Gianna Mosley gmosley@ggrmlawfirm.com

Zaira Baldovinos zaira@dennettwinspear.com

Ryan Loosvelt rloosvelt@ggrmlawfirm.com

APP000012



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

   

  

 

RYAN L. DENNETT, ESQ. 
Nevada Bar No. 005617 
rdennett@dennettwinspear.com 
BRENT D. QUIST, ESQ. 
Nevada Bar No. 009157 
bquist@dennettwinspear.com 
DENNETT WINSPEAR, LLP 
3301 N. Buffalo Drive, Suite 195 
Las Vegas, Nevada  89129 
Telephone: (702) 839-1100 
Facsimile: (702) 839-1113 
Attorneys for Defendant,  Chilly 
Willy’s Handyman, LLC 

 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

TAYLOR MILES CAPE, 
 

Plaintiff, 
 

vs.  
 
DAVID G. MARTINEZ, individually; CHILLY 
WILLY’S HANDYMAN SERVICES, LLC, a 
domestic limited-liability company; DOES I 
through X; and ROE BUSINESS ENTITIES I 
through X, inclusive,  
 

Defendants. 

 
 
Case No:  A-20-818569-C 
Dept. No:    28 
 
                        
 HEARING REQUESTED                                   

 
DEFENDANTS’ MOTION TO STAY CASE PENDING WRIT OF MANDAMUS ON AN ORDER 

SHORTENING TIME 

 Defendants CHILLY WILLY’S HANDYMAN SERVICES, LLC, by and through its counsel 

of record, DENNETT WINSPEAR, LLP, and DAVID G. MARTINEZ, by and through his counsel 

of record, KEATING LAW GROUP, hereby submit their Motion to Stay Case Pending Writ of 

Mandamus on an Order Shortening Time.  

 This Motion is made and based upon all papers, pleadings and records on file herein, the 

attached Points and Authorities, and such oral argument, testimony and evidence as the Court 

may entertain. 

/// 

/// 

/// 

Case Number: A-20-818569-C

Electronically Filed
12/14/2021 8:56 AM
Steven D. Grierson
CLERK OF THE COURT
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DECLARATION IN SUPPORT OF MOTION TO STAY CASE ON AN ORDER SHORTENING 
TIME 

 

 I, BRENT D. QUIST, declare under penalty of perjury: 

 1. Defendants moved the Discovery Commissioner to compel Plaintiff’s Rule 35 

neuropsychological exam, over the course of two-days, without the presence of an observer and 

audio recording of the test-portions of the exam and without being required to disclose the raw-

test data, test questions and other materials to a non-psychologist, such as Plaintiff’s attorneys. 

 2. The Discovery Commissioner issued an order compelling the neuropsychological 

exam; however, the Commissioner’s ruling bases the examination upon the foregoing conditions.  

 3. Defendants filed an Objection; that objection was overruled by the Court. The 

Court adopted the Discovery Commissioner’s Report and Recommendations. 

 4. The deadline to disclose initial expert disclosures is January 7, 2021.  

 5. The Court’s Order effectively precludes Dr. Etcoff, or any Nevada board-licensed 

neuropsychologist, from conducting a Rule 35 exam of Plaintiff. I am unaware of any Nevada 

board-licensed neuropsychologist that will conduct an examination under the conditions placed 

by the Court’s Order. Dr. Etcoff has made clear in his Affidavit submitted in this matter he cannot 

conduct the Rule 35 exam of Plaintiff with those conditions in place. 

 6. Defendants have filed a Petition for Writ, pursuant to NRCP 8, with the Nevada 

Supreme Court. 

 7. Defendants herein request the Court stay this matter, in its entirety, pursuant to 

NRCP 8 until the Nevada Supreme Court considers the merits of the Petition for Writ.  

 8. Because the deadline to disclose initial experts is January 7, 2021, the 

Defendants request the Court consider this Motion on an Order Shortening Time. Defendants 

request the Court consider this Motion on or before December 23, 2021. 

 9. If the Motion is denied, or if the Motion is decided after the initial expert disclosure 

deadline, the Defendants will be placed in a position where they will not be able to conduct a 

neuropsychological Rule 35 exam of Plaintiff with Dr. Etcoff because if that examination 

ultimately occurs, but takes place after the initial expert disclosure deadline, Defendants will not 
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be able to disclose that report pursuant to Rule 16.1(a)(2).  

 10. Defendants again request the Court consider this Motion on an Order Shortening 

Time and for the reasons set forth in the Motion grant that Motion. 

 11. On Thursday, December 2nd I spoke with counsel for Plaintiff requesting his client 

stipulate to the stay. To the best of my memory, he indicated he was not inclined to stipulate to 

the stay. Per his request, I provided him with the names and case numbers of the other matters 

on Writ to the Supreme Court, identified herein. Plaintiff’s counsel stated that he would attempt to 

get back to me on Friday, December 3rd, but that he was traveling out of town for his wedding. 

Plaintiff’s counsel has not gotten back to me as to whether he now opposes the relief sought for 

in this Motion. Per another e-mail, it is my understanding just this week he returned from his 

wedding. 

 12. I certify this Motion is filed in good faith and not for an improper purpose. 

 

      ____/s/Brent D. Quist_____________________ 
      BRENT D. QUIST, ESQ.  

 

POINTS AND AUTHORITIES 

I. 

INTRODUCTION 

 This Court should grant Defendants’ Motion to stay the entire case because only the 

Nevada Supreme Court can resolve the NRCP 35 issues in this case, which apply to Plaintiff 

TAYLOR MILES CAPE’s alleged claims and damages, and impact the entire case. 

II. 

FACTUAL AND PROCEDURAL BACKGROUND 

This Action   

 This case arises out of an automobile accident. Plaintiff alleges various injuries, including 

a traumatic brain injury that will require him to undergo future counseling, cognitive remediation, 

and neuropsychological evaluation/psychometric testing. His past and future medical specials, 

which include treatment for his alleged brain injury, total nearly $5.7 million. Thus, any further 
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discovery, including the Rule 35 neuropsychological examination, is relevant to all Plaintiff’s 

claims and damages. 

 On September 13, 2021, Defendants filed a Motion to Compel Plaintiff’s Rule 35 

neuropsychological examination with Dr. Lewis M. Etcoff, without an observer and audio 

recording of the full neuropsychological examination and without requiring Dr. Etcoff to share his 

raw test data and test questions with a non-psychologist. The Motion also sought to allow the 

exam to take two days.  

 The Discovery Commissioner granted in part and denied in part the Motion, holding that 

while Plaintiff would be compelled to attend a two-day examination with Dr. Etcoff, the Plaintiff 

could audio record the exam in full and have a third-party observer present, and that Dr. Etcoff 

was required to share the raw test data/test questions and other exam materials to Plaintiff’s 

expert who would be permitted to share that material with Plaintiff’s non-psychologist attorney. 

Exhibit A, DCRR, at 3.  

 On October 27, 2021, Defendants filed an Objection to the DCRR. The Court adopted the 

Discovery Commissioner Report and Recommendations on November 22, 2021. Exhibit B, 

Order re: Discovery Commissioner’s Report and Recommendations, at 1-2. 

 The deadline to serve initial Rule 16.1(a)(2) expert disclosures is January 7, 2022. The 

Defendants have filed a Petition for Writ with the Supreme Court. Exhibit C, Petition for Writ 

(pleading only). (The Petition for Writ is in the process of being filed with the Supreme Court. 

Defendants will supplement this Motion with a copy of the filed Petition after Defendants have 

received a file stamped copy back from the Supreme Court). 

Nevada Supreme Court Pending Writs 

 Effective January 1, 2019, the Nevada Supreme Court enacted NRCP 35 with its current 

provisions. In just under two years, the Nevada Supreme Court accepted four Writs regarding 

the Rule in the setting of a neuropsychological examination in Moats v. Dist Ct. (Burgess), Case 

No. 81912, Lyft, Inc. v. Dist. Ct (Davis), Case No. 82148, Yusi v. Dist. Ct. (Felsur), Case No. 

82625, and Ferrellgas, Inc. v. Dist Ct. (Green), Case No. 82670. 

/// 
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 In Moats, the plaintiff’s counsel filed a “Motion to Stay Troy Moats’ Rule 35 Examination 

Pending Writ of Mandamus” consisting solely of an Affidavit without any points and authorities. 

Exhibit D, Moats Motion to Stay and Order. Plaintiff’s attorney signed the Moats motion to stay 

on October 1, 2020, filed the Moats Writ on October 9, 2020, and Judge Escobar granted the 

motion to stay without hearing on October 11, 2020—all before the Nevada Supreme Court 

accepted the Writ on December 16, 2020 by entering an Order Directing Answer. Exhibit E, 

Moats Petition for Writ, at 1 (pleading only); Exhibit F, Moats Order.  

 In Lyft, the defendant filed the Writ on December 2, 2020, and 29 days later, the Nevada 

Supreme Court accepted the Writ by Order Directing Answer. Exhibit G, Lyft Petition for Writ 

(pleading only); Exhibit H, Lyft Order Directing Answer. On January 7, 20201, Judge Denton 

stayed Lyft in its entirety pursuant to the parties’ stipulation. Exhibit I, Lyft Order to Stay.  

 In Green, the defendant moved Judge Kishner to stay the case in April 2021. On May 3, 

2021, she denied that motion on the Defendants had not complied with Eighth Judicial District 

Court Rules, did not contain analysis of what is necessary for a stay to be issued, and had bare 

reference to applicable rules and case law. Exhibit J, Green Order Denying Stay, at 4-6. 

Previously, Defendants had filed a Petition for Writ of Mandamus (see Exhibit K, Green Petition 

for Writ (pleading only)), which was accepted by the Nevada Supreme Court via an Order 

Directing Answer on May 20, 2021. Exhibit L, Green Order Directing Answer. On July 6, 2021, 

the Green defendants filed a Motion to Stay Proceedings, which was granted by the Nevada 

Supreme Court on July 30th. Exhibit M, Green Motion to Stay (pleading only); Exhibit N, Green 

Order Granting Stay. 

 The Nevada Supreme Court has taken up the same issues in the other four Writs 

pending before it, that were addressed by Defendants in their Objection; however, the Court has 

not yet ruled. The Court should stay this matter so that the constitutional and procedural issues 

surrounding Rule 35 exams in a neuropsychological context can be addressed before the initial 

expert disclosure deadline, and related discovery deadlines, expire. 

/// 

/// 
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III. 

ARGUMENT 

A. LEGAL STANDARD 

 NRCP 8 governs motions to stay pending a petition for an extraordinary writ. “A party 

must ordinarily move first in the district court for . . . a stay of the judgment or order of, or 

proceedings in, a district court pending appeal or resolution of a petition to the Supreme Court or 

Court of Appeals for an extraordinary writ[.] NRCP 8(a)(1)(A). “In deciding whether to issue a 

stay or injection, the Supreme Court or Court of Appeals will generally consider the following 

factors: (1) whether the object of the appeal or writ petition will be defeated if the stay or 

injunction is denied; (2) whether appellant/petitioner will suffer irreparable or serious injury if the 

stay or injection is denied; (3) whether respondent/real party in interest will suffer irreparable or 

serious injury if the stay or injection is granted; and (4) whether appellant/petitioner is likely to 

prevail on the merits in the appeal or writ petition.” NRCP 8(c). See Mikohn Gaming Corp. v. 

McCrea, 89 P.3d 36, 38 (Nev. 2004)(recognizing four standards identified in NRCP 8(c) as 

governing whether to issue stay pending petition for writ to Supreme Court). 

 “The Nevada Supreme Court has not indicated that any one factor carries more weight 

than the others, although Fritz Hansen A/S v. District Court [6 P.3d 982, 987 (Nev. 2000)] 

recognizes that if one or two factors are especially strong, they may counterbalance other weak 

factors.” Mikohn, 89 P.3d at 38.  

 In analyzing the weight to be given the aforementioned factors, the Mikohn Court 

indicated the most significant factor is the first, i.e., whether the object of the writ will be defeated 

if the stay or injunction is denied. Id. at 38-40. “Although irreparable or serious harm remains part 

of the stay analysis, this factor will not generally play a significant role in the decision whether to 

issue a stay.” Id. at 39. “Normally, the only cognizant harm threatened to the parties is increased 

litigation cost and delay . . . [L]itigation costs, even if potentially substantial, are not irreparable 

harm.” Id. (citing Fritz Hansen A/S, 6 P.3d at 986-87). “Similarly, a mere delay in pursuing 

discovery and litigation normally does not constitute irreparable harm.” Id. (citing Fritz Hansen 

A.S., 6 P.3d at 987). However, where a “party may face actual irreparable harm . . . the likelihood 
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of irreparable harm should be considered in the stay analysis.” Id. at 39.   

 The Mikohn Court explained that where an object of an appeal will be defeated if a stay is 

denied, and because irreparable harm “will seldom figure into the analysis,” a stay in such 

circumstances “is generally warranted.” A party opposing the stay may only defeat the motion 

“by making a strong showing that appellate relief is unattainable,” i.e., the appeal or writ is 

“frivolous[.]” Id. at 40.   

 
B. THE RULE 8(C) FACTORS WEIGH HEAVILY IN FAVOR OF THIS COURT GRANTING 
 THE STAY. 
  
 1. THE OBJECT OF DEFENDANTS’ PETITION FOR WRIT WILL BE DEFEATED IF 
  THE COURT DENIES THE STAY. 

 Plaintiff alleges significant neuropsychological injuries, which he claims has resulted in a 

lifetime cognitive debilitation, as a result of the accident. He has undergone a neuropsychological 

exam with a neuropsychologist of his choosing, which did not involve a third-party observer or 

audio recording. The Life Care Plan that Plaintiff is relying on for his alleged future damages is 

based in large part upon this neuropsychological evaluation.  

 Defendants require Plaintiff to undergo a Rule 35 neuropsychological examination with 

Dr. Etcoff, who is a Nevada board-licensed neuropsychologist, to explore the validity of Plaintiff’s 

neuropsychological claims and defend against those allegations. Defendants seek a stay of the 

entire case because Dr. Etcoff, and to undersigned counsel’s knowledge all Nevada board 

licensed neuropsychologists, will not perform neuropsychological exams with an observer and 

audio recording of any (or at least the test portions) of that exam. That exam will determine how 

discovery proceeds, including whether Plaintiff provides a rebuttal expert to Dr. Etcoff and what 

additional experts, if any, Defendants disclose as part of their initial or rebuttal experts. 

Additionally, Dr. Etcoff’s opinions will determine which doctor depositions will need to be 

conducted and whether additional fact witness depositions are warranted.  

 Thus, discovery—in particular expert discovery—cannot proceed until Dr. Etcoff performs 

the Rule 35 exam. Again, he cannot perform this exam under the conditions ordered by the 

Court. Without this exam, Defendants will be placed at a significant disadvantage at trial. They 

will not be able to fairly evaluate or defend against the claims asserted by Plaintiff’s psychologist 
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and life care planner. Based on how long the other Writs have been before the Court, without the 

Court issuing rulings, it is highly unlikely the Court will rule on the Defendants’ Writ before the 

January 7, 2022 initial expert disclosure deadline. Moreover, it is unlikely the Court will rule on it 

before trial, which is set for a five-week stack to begin June 22, 2021.  

 If the Court denies, the stay then the object of the Petition for Writ will be defeated, i.e., 

Defendants will be unable to have a neuropsychological exam conducted before trial. 

Defendants will not be able to conduct expert discovery with the benefit of that 

neuropsychological exam and Defendants other expert(s) will not have the benefit of Dr. Etcoff’s 

opinions in arriving at their initial and/or rebuttal expert opinions.  

 It is acknowledged that there are three cases on Writ to the Supreme Court pertaining to 

the constitutionality of NRS 52.380 (which addresses the scope of Rule 35 exams) and the 

application of NRCP 35(a)(4)(A)(ii) and NRCP 35(a)(3) in a neuropsychological Rule 35 exam. 

However, there is no way to know how long it will take the Nevada Supreme Court to make its 

ruling on these cases. It is highly likely that the Nevada Supreme Court will not issue its ruling in 

these cases prior to the January 7, 2022. 

 As the Mikohn case makes clear, this factor matters most to the Court’s determination. 

As this factor weighs heavily in favor of granting the Motion, the Court should grant the Motion. 

 2. DEFENDANTS WILL BE HARMED AND/OR INJURED IF THE STAY IS DENIED. 

 The NRCP 35 neuropsychological examination pertains to Plaintiff’s cognitive injuries, 

general damages, and Life Care Plan. While the past medical specials and Life Care Plan are 

alleged at approximately $5.7 million, it is anticipated Plaintiff will seek significant general 

damages at trial. As noted above, Dr. Etcoff’s examination of Plaintiff will frame discovery in this 

matter and Defendants’ ability to have a fair opportunity to present a defense at trial. If the Court 

denies this Motion, Defendants will not have an opportunity to have a Nevada board-licensed 

neuropsychologist exam Plaintiff prior to trial. The case should therefore be stayed in its entirety, 

as has been done in three similar cases cited above, until the Nevada Supreme Court decides 

Defendants’ Petition for Writ.  

//// 
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 3. PLAINTIFF’S WILL NOT BE IRREPARABLY HARMED IF THE COURT STAYS  
  THE CASE. 

 “[A] mere delay in pursuing discovery and litigation normally does not constitute 

irreparable harm.” Mikohn, supra. Therefore, any claimed delay in the case does not serve as a 

basis to find Plaintiff will be harmed by the stay. Additionally, the parties have already conducted 

significant discovery and have had months to conduct any necessary fact witness discovery. The 

Court issued its discovery scheduling order on January 13, 2021. Since then, the parties have 

served initial and supplemental Rule 16.1(a)(1) disclosures and served and responded to written 

discovery. In an effort to limit the number of times Plaintiff traveled to Nevada for discovery, 

Defendants waited to depose him in November, during the same week he had a Rule 35 

examination with Dr. Ginsburg. The stay will not prevent Plaintiff from conducting any additional 

discovery he deems necessary.  

 4. DEFENDANTS WILL LIKELY PREVAIL ON THE PETITION FOR WRIT. 

 Effective January 1, 2019, the Nevada Supreme Court enacted the current NRCP 35. 

The Nevada Supreme Court accepted three petitions for writs—on December 16, 2020 as to 

Moats, and on December 31, 2020 as to Lyft—on issues related to NRCP 52.380 and NRCP 35, 

which entail a serious separation of powers issue. The petition for writ in Yusi v. Dist. Ct 

(Felsner), Case No. 82625, was submitted on March 15, 2021. Finally, the defendants’ petition 

for writ in Green was accepted by the court on May 20, 2021. Both of these cases address the 

good cause standard for observers and audio recordings and whether there is ever good cause 

for those conditions in a Rule 35 neuropsychological examination. Defendants have filed their 

Petition for Writ. In the short lifespan of NRCP 35, at least five writs (that Defendants are aware 

of) have been filed. While there is no predicting what the Nevada Supreme Court will do as to 

Defendants’ Petition for Writ, that is not a basis to deny the stay. Clearly, NRCP 35 requires 

clarification on many fronts and issues. Thus, at a minimum, the Nevada Supreme Court will 

likely accept the Defendants’ Petition for Writ. 

In addition, Defendants’ Petition for Writ raises important issues of law that require 

clarification, and considerations of sound judicial economy and administration militate in favor of 
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accepting and granting the Writ regarding the good cause standards for the presence of an 

observer at and allowing an audio recording of NRCP 35 neuropsychological examinations, 

which is required by NRCP 35(a)(4)(A)(ii) and NRCP 35(a)(3). 

Further, Defendants’ Petition for Writ raises a valid constitutional challenge to NRS 

52.380. This Court ruled that the Defendants not mailing the Secretary of State a copy of their 

Objection constitutes a waiver of the constitutional issues raised in Defendants’ Motion to 

Compel and Objection. Defendants respectfully disagree with the Court’s position. NRS 31.130 

sets forth that the Attorney General, not Secretary of State, must be served “with a copy of the 

proceeding and be entitled to be heard.” Further, NRS 31.130 does not state that failure to serve 

the Attorney General constitutes waiver of the right to challenge the constitutionality of a statute. 

Instead, based on the precedent established in Crowly v. Duffrin, 855 P.2d 536, 539-40 (Nev. 

1993), where the constitutionality of a statute is challenged and the Attorney General is not 

served, a district court should order the Attorney General be served, and provided an opportunity 

to be heard, and consider the merits of the constitutional challenge. In Crowley, the appellant 

sought declaratory relief; however, he did not add the district court- which was a party-to the 

action. Thus, the appellant did not comply with NRS 31.130. Summary judgment was entered 

against the appellant for not complying with NRS 31.130. The Nevada Supreme Court held 

failure to comply with NRS 31.130 did not justify summary judgment and that the district court 

should have “allowed Crowley to amend his compliant to join” the district court “or should have 

effectuated the amendment sua sponte.” The court then decided the issue on its merits. Based 

on this precedent and the constitutional arguments raised in the Objection, Defendants believe 

they will prevail on the merits of their constitutional argument as well as their arguments 

pertaining to the good cause standard of Rule 35. 

 NRCP 35 examinations are a critical and regular aspect of civil litigation and the related 

good cause standards need to be defined for this Court, parties and public. Further, the 

constitutional issues must be addressed for this Court. 

 Finally, the NRCP 35 neuropsychological exam is Defendants’ one and only opportunity 

to conduct a fair Rule 35 neuropsychological exam in defense of this case wherein Plaintiff seeks 
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nearly $6 million in damages. Requiring that Defendants can only have a Rule 35 

neuropsychological exam if an observer is present, an audio recording is made, and if Dr. Etcoff 

is willing to expose himself to professional and ethical discipline and/or sanctions relating thereto 

is tantamount to denying Defendants the examination that all agree they are entitled to on the 

facts of this case. 

 Based on all the above, the Defendants will likely prevail on their Petition for Writ. 

IV. 

CONCLUSION 

 Defendants respectfully request this Court grant their Motion and stay the entire case 

pending the Nevada Supreme Court’s determination on Defendants’ Writ because the object of 

the Writ will be defeated if the stay is denied, Defendants will suffer irreparable or serious injury if 

the stay is denied, Plaintiff will not suffer irreparable or serious injury if the stay is granted 

because discovery will only be delayed, not denied, and Defendants are likely to prevail on the 

merits in the appeal. 

 

DATED this  14th day of December, 2021.  

DENNETT WINSPEAR, LLP 
 
 
 
By /s/ Brent D. Quist   
RYAN L. DENNETT, ESQ. 
Nevada Bar No. 005617 
BRENT D. QUIST, ESQ. 
Nevada Bar No. 009157 
3301 N. Buffalo Drive, Suite 195 
Las Vegas, Nevada  89129 
Telephone: (702) 839-1100 
Facsimile: (702) 839-1113 
Attorneys for Defendant, 
Chilly Willy’s Handyman Services, LLC 

DATED this  14th day of December, 2021.  

KEATING LAW GROUP 
 
 
 
By /s/ John T. Keating   
JOHN T. KEATING, Esq.  
Nevada Bar No. 6373  
9130 W. Russell Road, Suite 200  
Las Vegas, Nevada 89148 
Telephone: (702) 228-6800 
Facsimile: (702) 228-0443 
Attorneys for Defendant,  
David G. Martinez 
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CERTIFICATE OF SERVICE 
 

 Pursuant to NRCP 5(b), EDCR 7.26 and N.E.F.C.R. 9, I certify that on this date, I served 

the foregoing DEFENDANTS’ MOTION TO STAY CASE PENDING WRIT OF MANDAMUS ON 

AN ORDER SHORTENING TIME on all parties to this action by the following method: 
     Facsimile 

     Mail 

   X  Electronic Service 

 
RYAN A. LOOSVELT, ESQ. 
Nevada Bar No. 8550 
GGRM LAW FIRM 
2770 S. Maryland Parkway, Suite 100 
Las Vegas, Nevada 89109 
Telephone: (702) 384-1616 
Facsimile: (702) 384-2990 
Attorneys for Plaintiff,  
Taylor Miles Cape  
 
 
JOHN T. KEATING, Esq.  
Nevada Bar No. 6373  
KEATING LAW GROUP 
9130 W. Russell Road, Suite 200  
Las Vegas, Nevada 89148  
Telephone: (702) 228-6800 
Facsimile: (702) 228-0443 
Attorneys for Defendant  
David G. Martinez 
 
 
 
 
 DATED this  14th  day of December, 2021. 
 
 
 
      /s/ Zaira Baldovinos     
     An Employee of DENNETT WINSPEAR, LLP 
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Zaira Baldovinos

From: Brent Quist
Sent: Monday, December 13, 2021 5:17 PM
To: Zaira Baldovinos
Subject: Fwd: Cape - Motion to Stay and Petition for Writ

 

Sent from my iPhone 
 
Begin forwarded message: 

From: "J. Keating" <jkeating@keatinglg.com> 
Date: December 13, 2021 at 8:45:24 AM PST 
To: Brent Quist <bquist@dennettwinspear.com> 
Subject: RE: Cape ‐ Motion to Stay and Petition for Writ 

  
yes 
  

From: Brent Quist <bquist@dennettwinspear.com>  
Sent: Monday, December 13, 2021 8:25 AM 
To: J. Keating <jkeating@keatinglg.com> 
Subject: RE: Cape ‐ Motion to Stay and Petition for Writ 
  
Thank you. 
  
I assume I can use your e‐signatures? 
  

From: J. Keating <jkeating@keatinglg.com>  
Sent: Monday, December 13, 2021 8:18 AM 
To: Brent Quist <bquist@dennettwinspear.com> 
Subject: RE: Cape ‐ Motion to Stay and Petition for Writ 
  
These look fine to me 
  

From: Brent Quist <bquist@dennettwinspear.com>  
Sent: Thursday, December 9, 2021 3:47 PM 
To: J. Keating <jkeating@keatinglg.com> 
Cc: Ryan Dennett <rdennett@dennettwinspear.com>; Theresa Amendola 
<tamendola@dennettwinspear.com>; Zaira Baldovinos <zaira@dennettwinspear.com> 
Subject: Cape ‐ Motion to Stay and Petition for Writ 
  
John: 
  
Attached please find the draft Motion for Stay and Petition for Writ to the Supreme Court. Please let me 
know of any changes. We still need to finalize the formatting, but I believe otherwise the Petition is 
ready for filing. 
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OPPM 

DILLON G. COIL, ESQ. 

Nevada Bar No. 11541 

RYAN A. LOOSVELT, ESQ. 

Nevada Bar No. 8550 

GGRM LAW FIRM 

2770 S. Maryland Pkwy., Suite 100 

Las Vegas, Nevada 89109 

Phone:  702. 384.1616 ~ Fax:  702.384.2990 

Email: dcoil@ggrmlawfirm.com 

 rloosvelt@ggrmlawfirm.com 

 

Attorneys for Plaintiff 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

 

TAYLOR MILES CAPE, 

 

Plaintiff, 

 

 vs. 

 

DAVID G. MARTINEZ, individually; 

CHILLY WILLY’S HANDYMAN 

SERVICES, LLC, a domestic limited-

liability company; DOES I through X and 

ROE Business Entities III through X, 

inclusive.  

Defendants. 

CASE NO.:  A-20-818569-C 

DEPT. NO.: XXVIII 

 

PLAINTIFF’S OPPOSITION TO 

DEFENDANTS’ MOTION TO STAY 

CASE PENDING WRIT OF 

MANDAMUS ON AN ORDER 

SHORTENING TIME 

 
 

Plaintiff Taylor Cape (“Plaintiff”), by and through his attorneys of record, GGRM LAW 

FIRM, hereby submits Plaintiff’s Opposition to Defendants’ Motion to Stay Case Pending Writ 

of Mandamus on an Order Shortening Time. 

This Opposition is made and based on the attached points and authorities, the declaration 

of counsel, the record on Defendants’ Motion to Compel and Plaintiff’s Opposition thereto, the 

record on Defendants’ Objection to DCR&R and Plaintiff’s opposition, the Exhibits submitted 

herewith, the pleadings, motions, and other papers on file herein, and upon any argument 

APP000026



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 

 

2 

 

permitted by the Court at a hearing on this matter.   

DATED this 22nd day of December, 2021. 

GGRM LAW FIRM 

/s/ Ryan A. Loosvelt 

RYAN A. LOOSVELT, ESQ. 

Nevada Bar No. 8550 

2770 S. Maryland Pkwy Ste. 100 

Las Vegas, NV  89109 

Phone:  702. 384.1616  

Attorneys for Plaintiff 
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DECLARATION OF RYAN A. LOOSVELT, ESQ. 

 I, Ryan A. Loosvelt, do hereby declare as follows: 

1. I am over the age of eighteen, an attorney with GGRM Law Firm duly licensed to 

practice in the State of Nevada, attorneys of record for Plaintiff.  I have personal knowledge of 

the matters stated herein and can competently testify thereto if called to do so.  I file this 

Declaration in support of Plaintiff’s Opposition to Defendants’ Motion to Stay Case Pending 

Writ of Mandamus on an Order Shortening Time. 

2. The discovery deadline was initially moved long ago in this case at Defendants’ request 

for the specific purpose of extending the deadline to account for two DMEs, including one by 

Dr. Etcoff, Defendants’ chosen expert.  It was represented at the time that the examiners were 

only available 5-6 months later in November 2021, and Plaintiff agreed to travel to Las Vegas 

from Myrtle Beach (where he lives) to conduct the DMEs and have his deposition taken in 

November or even December in advance of the requested, and then extended, expert deadline.   

3. Plaintiff travelled in November and had a DME conducted by Dr. Ginsburg, a member 

of the American Board of Psychiatry and Neurology, whose DME consisted primary of mental 

exam questioning of Mr. Cape.  Attached as Exhibit 1 is a true and correct copy of Defendants’ 

Notice of Rule 35 Exam by Dr. Ginsburg.  Plaintiff also had his deposition conducted.  

4. Plaintiff was back in town in December 2021 again too, and could have had the Etcoff 

DME conducted then before the expert deadline as well, but Defendants elected not to proceed 

with it at all.  During conferral discussions with Defendants about a stay, defense counsel 

indicated they would not go forward with it at all with the observer or recording parameters 

ordered.  I asked whether Dr. Etcoff refused to comply even if the appellate court upheld the 

law, and the indication was that he would not do them under any such circumstances (and indeed 

cannot given his position to the contrary that he cannot do them under these circumstances).  

I declare under penalty of perjury under the laws of the State of Nevada that the foregoing 

is true and correct. 

DATED this 22nd day of December, 2021. 

      /s/ Ryan A. Loosvelt   

       RYAN A. LOOSVELT 

APP000028



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 

 

4 

 

MEMORANDUM POINTS AND AUTHORITIES 

I. INTRODUCTION 

  The factors for a stay all weigh against Defendants here and favor denial of the stay.  

Defendants have no likelihood of success because (i) they waived their constitutional challenge, 

(ii) the parameters in this case were ordered under Rule 35’s highly discretionary “good cause” 

provision, (iii) the appellate court is not considering overturning Rule 35’s good cause provision 

as Defendants advocate here, (iv) Defendants’ expert refuses to do the DME even under Rule 

35’s good cause parameters, (v) Defendants’ claim that no DMEs could ever take place with any 

parameters is unsupported and only attempted to be supported by Dr. Etcoff’s untimely affidavit 

which the Court cannot consider, (vi) the contention is also belied by the numerous affidavits 

presented by Plaintiff in the prior briefing that the Court can consider as well as the American 

Psychological Association Guidelines, among other evidence of good cause on record. 

Defendants will not suffer irreparable harm and the object of the writ will not be defeated 

if a stay is not granted.  The parameters were ordered under Rule 35 and thus stand regardless 

of the constitutionality of NRS 52.380.  Good cause under Rule 35 was independently shown 

through the legislative history, through the numerous physician affidavits, through the APA 

guidelines, and through the other evidence offered in the prior briefing, and is a highly 

discretionary ruling that will not be overturned.  Further, Defendants knowingly and 

intentionally selected Dr. Etcoff with notice he refused to conduct legally permissible DMEs; 

thus any prejudice Defendants claim to suffer is as a result of their deliberate, calculated 

decisions.  Finally, the harm and prejudice to the injured Plaintiff is severe and significant if a 

broad, unfettered, unnecessary stay of all proceedings is ordered here and his case held hostage 

due to one examiner’s preference for secrecy. 

Defendants extended the deadlines specifically to conduct the neuropsych DME.  

Defendants exhausted all challenges through a Motion to Compel and an Objection to the 

DCR&R in plenty of time to conduct it prior to the extended expert deadline, all the while never 

retaining a physician willing to comply with Nevada law if their attempt to get around the law 

failed.  In essence, Defendants never intended to meet the deadline under the law.   
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As demonstrated by the Declarations/Affidavits submitted by Plaintiff in its Oppositions 

to Motion to Compel and Objection to the DCR&R, physicians can, and should have a 

neuropsych DME observed, recorded, or videotaped.  Even the ethical guidelines submitted by 

Plaintiff in its Oppositions allow for these physicians to follow the laws of the local jurisdictions.  

The only evidence Defendants offered cannot even be considered by the Court or the appellate 

court—the belated affidavit of Dr. Etcoff—because it was not submitted during the discovery 

commissioner proceedings, but was instead created after the fact for the specific purpose of 

Defendants’ Objection to the DCR&R.  It therefore cannot be considered or relied upon. 

At issue here is a Motion for Stay of all proceedings which is not warranted.  Defendants 

reason for a stay in this case is solely based on other lawsuits.  No showing is made why this 

specific case warrants a stay or whether Defendants have a likelihood of success, and they do 

not.  Unlike other cases, Defendants here have waived any constitutional challenge and therefore 

cannot succeed on that basis.  In addition, Defendants sole evidence that it cannot perform the 

DME under the law is a self-serving declaration by a notorious defense hired gun that cannot be 

considered, leaving the relief Defendants seek—to undo the law—completely unsupported.   

Furthermore, the Commissioner, and Court when adopting the ruling, ruled under Rule 

35 that there is good cause for observer and recording—and Rule 35 allows for such relief for 

good cause.  Thus, regardless of the effect of the writs in other cases or this one in the appellate 

court on constitutional issues of NRS 52.380, the order in this case also independently stands up 

under Rule 35.  Thus, once again, this case is uniquely situated and a stay is not warranted. 

Defendants acknowledge the writs in other cases have been pending for more than a year, 

and there is no indication a decision is coming anytime soon.  Defendants want to hold this entire 

case in limbo (not just the expert deadline) because they chose a physician as an expert that they 

knew would not actually conduct the DME under the current law.  For this, Defendants have 

only themselves to blame.  This Court should deny the stay in this case for all the reasons stated 

in this Opposition, including, but not limited to the fact that Defendants have not supported the 

relief they request with any actual basis related to this specific case either. 

/// 
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II. THE OTHER WRITS ARE UNAVAILING HERE. 

Defendants solely rely on the fact that other writs are pending as the sole reason to stay 

the Cape case without reference to the facts, circumstances, issues, or rulings that are at issue or 

being determined in the other writs and how that is the same or different in this case.  

Consequently, Defendants have not demonstrated a stay is warranted simply by the existence of 

the other cases alone.  The cases and issues are not the same as those in this Cape case and do 

not necessitate a stay of the entire case here.   

Troy Moats v. Burgess, Case No. A-18-769459-C: 

In Moats, the Defendant sought to compel a DME with, which comes as no surprise, Dr. 

Etcoff without an observer or recording.  See Case No. A-18-796459-C, 04/21/2020 Defendant 

Burgess’ Motion to Compel.  The Motion to Compel was brought after motions in limine and 

after the close of discovery and granted a DME with Dr. Etcoff upon the re-opening of discovery 

for such purpose, ordering the parties to confer over the parameters.  Id. at 06/15/2020 Discovery 

Commissioner Report & Recommendation. 

The defense submitted a memorandum to the Court seeking to prevent the use of an 

observer or recording of Dr. Etcoff’s exam largely citing statements that discuss the 

confidentiality, proprietary, and test security of the materials so they do not become widely 

known or disseminated; (this is not an issue here as Mr. Cape agreed to a protective order which 

was ordered to keep all items protected for use in Cape case only).  Id. at 07/22/2020 Defendant’s 

Memorandum Regarding Rule 35 Psychological Examination Parameters.1 

Discovery Commissioner Truman (in Cape we have Discovery Commissioner Young)  

found that NRS 52.380 was a substantive right (a finding not made in Cape) and recommended 

the examination go forward under NRS 52.380 with the allowance of an independent observer 

 

 
1 Arguably, Dr. Etcoff’s later challenges including in Cape are inappropriate second bites at the 

apple.  Dr. Etcoff has been battling this law for years since its enactment so as to continue his 

secretive defense exams—a fact which is also important for purposes here of Defendants’ 

knowing and intentional selection of a specific expert witness in Dr. Etcoff who refuses to follow 

the law, which will be discussed further below.   
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and recording for portions of the exam, and that the raw materials be shared with the experts and 

protected.  Id. at 09/08/2020 DCR&R.   

The Defendant filed an Objection and Judge Escobar reversed the recommendations of 

Commissioner Truman ruling that Rule 35 and NRS 52.380 are both procedural, that NRCP 35 

controls, finding a non-controlling unique federal district court decision persuasive that relies 

on FRCP 35 (a rule which does not allow for an observer or recording for good cause unlike the 

Nevada rule), and ruled there was no showing of good cause (as, unlike here, the plaintiff in 

Moats had relied essentially only on NRS 52.380).  Id. at 10/07/2020 Order on Defendant’s 

Objection to the DCR&R.  Notably, the Court still did not rule that Rule 35 exams can never 

have an observer or recording but which is what Defendants in Cape, especially in their writ 

(exhibit C to their motion for Stay) are now contending.     

The plaintiff in Moats then filed a motion to stay the Rule 35 exam only, not any and all 

discovery, which was granted by Judge Escobar.  Id. at 10/11/2020 Motion to Stay Rule 35 

Examination.  Interestingly, the defendant, representing Dr. Etcoff, opposed the stay and wanted 

the exam to proceed as ordered by the district court (which he refuses to do in Cape).  Id. at 

10/11/2020 Defendant’s Objection and Opposition to Motion for Stay.   

Kalena Davis v. Bridewell, Case No. A-18-777455-C: 

At issue in this writ is the constitutionality of NRS 52.380.  See Defs.’ Exhibit G, p.3.  

In Davis, Discovery Commissioner Truman ruled NRS 52.380 created substantive rights for 

Rule 35 examinations and allowed the exam with an observer and recording under the statute, 

acknowledging that issue may ultimately be determined by the Supreme Court. Id. at p.9; see 

also 08/18/2020 DCR&R in the Davis v. Bridewell district court case.  The writ issue in Davis 

is focused on whether the statute is procedural or substantive and thus constitutional. Id. at p.11-

12.  The DCR&R was adopted by Judge Denton.  In Davis, the parties then stipulated to a stay 

so the constitutionality of the statute is determined.  See Defs.’ Exhibit I.   

Green v. Ferrellgas, Inc., Case no. A-19-795381: 

In Green, the defendants included Ferrellgas, Inc., Mario S. Gonzales, Carl J. Kleisner.  

See Defs.’ Exhibit J.  Defendant Kleisner was and is represented by Chilly Willy’s same counsel, 
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Brent Quist, Esq. of Dennett Winspear, LLP. Id. at p.2.  Judge Kishner adopted in part and 

modified in part Commissioner Truman’s recommendations, allowing the Rule 35 exam with 

parameters under Rule 35 for good cause.  See 03/02/21 Order in the district court.   

While the issue in the Green writ concerns whether or not good cause was established 

under Rule 35 for an observer and recording under the facts and evidence of that specific case 

(see Defs.’ Exhibit K, p.5), that issue is case and factually specific with a very highly 

discretionary standard difficult to overturn.  Not surprisingly, Chilly Willy’s counsel in Green 

also elected to retain of course Dr. Etcoff.  See id. at p.13. 

Green is important for several reasons.  First, Defendants misrepresent that Dr. Etcoff’s 

belated affidavit provided during its Objection but not during the discovery proceedings was 

purportedly unavailable at the time (which it does in its writ and motion to stay). This is an 

intentionally misleading and false statement made to the Court, sanctionable under EDCR 7.60, 

Rule 11, and ethical rules violating a duty of candor, among other things, both against the 

defendants and their signed attorneys who counseled such misconduct. In fact, Defendants were 

procuring extensions in Cape—under the guise that Dr. Etcoff was not available for 5 or so 

months—while at the same time filing motions to stay in the Green writ case in the Supreme 

Court. See Defs.’ Exhibit M, 07/02/21 Green case Motion to Stay. Defendants have lost all 

credibility.    

Second, Green also proves Defendants, through their counsel, specifically and 

intentionally retained an expert (and provided no evidence of speaking to any others) that they 

specifically knew would not proceed with or conduct the DME under Rule 35’s good cause 

parameters under any circumstances, and  now Defendants are stuck with this strategic misstep 

and cannot be heard to claim harm or prejudice now.   

Third, the Cape case is also different than these others.  For example, while petitioners 

argue the plaintiff in Green only provided one affidavit to support good cause showing that the 

parameters can ethically be imposed, Mr. Cape provided numerous affidavits, ethical guidelines 

allowing compliance with local laws and parameters, detailed legislative history and testimony, 

and other evidence, all establishing good cause in Cape.  Because the court could find on the 
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record in Cape that good cause was shown, it will not be overturned. Cape is thus uniquely 

situated from these other cases on both the issues and the facts. 

 Felsner v. Yusi, Care No. A-18-781000-C: 

There is also a fourth writ case referenced in Defendants’ Motion, Yusi v. District Court, 

Supreme Court Case No. 82625, which Defendants do not provide as an exhibit to their motion 

to stay.  A stay of all discovery was denied in the district court by Judge Allf, allowing an 

extension of only the expert and discovery deadlines (Defendants here do not seek an extension 

or alternative relief to a full stay).  See 03/30/2021 Order in district court.  To Plaintiff’s 

knowledge a full stay has not been ordered in the appellate court to date either according to the 

docket though a motion appears to have been filed in October 2021.   

Here in Cape, Defendants also seek a stay of all discovery which should also be denied, 

and do not alternatively seek an extension of any deadlines in their Motion, and thus no partial 

or alternative relief should be afforded to Defendants either.  The Yusi writ case largely concerns 

whether Valley Health precludes parties from raising new issues in their Objection—another 

reason Defendants leave it out of their exhibits—and whether NRS 52.380 is procedural and 

unconstitutional. 

III. THE FACTORS ALL WEIGH IN FAVOR OF DENYING A STAY OF ALL 

PROCEEDINGS IN CAPE. 

In considering whether to grant a stay pending resolution of a writ petition, the Court is 

guided by the following factors: (1) whether the object of the petition will be defeated if the stay 

is denied; (2) whether the petitioner will suffer irreparable or serious injury if the stay is denied; 

(3) whether the real party in interest will suffer irreparable or serious injury if the stay is granted; 

and (4) whether the petitioner is likely to prevail on the merits of the writ petition.  NRAP 8(c).  

A strong showing on some factors may counterbalance weak factors.  Mikohn Gaming Corp. v. 

McCrea, 120 Nev. 248, 251, 89 P.3d 36, 38 (2004).  Here, all factors strongly weigh against a 

stay. 

Defendants seek a stay so that the constitutional issue surrounding NRS 52.380 can be 

addressed before any more discovery occurs, which is an overbroad request as to all discovery, 
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holding this case hostage and causing severe prejudice to Plaintiff.  Here, however, Defendants 

waived any constitutional challenge for failure to properly serve the State, which is notable 

because Defendants in this case thus have no chance for a likelihood of success on the 

constitutionality of the rulings at issue making a stay particularly inappropriate in this case.  (See 

Defs.’ Exhibit B p.2: “IT IS FURTHER ORDERED that Defendant’s constitutionality argument 

is waived due to his failure to serve the Secretary of State pursuant to NRS 30.130.”); (see also 

Plaintiff’s Opposition to Motion to Compel, failure to confer on constitution).  Having waived 

that issue, NRS 52.380 stands and allows for an observer and recording in this case. 

 Plaintiff incorporates his arguments from his Oppositions and exhibits concerning the 

constitutionality of NRS 52.380 by this reference for brevity.  Among other things, the statute 

provides for substantive rights, Rule 35 does not foreclose DME parameters under any 

circumstances though it’s federal counterpart does, statutes are presumed constitutional, and the 

statute is rationally related to a legitimate interest as detailed in Plaintiff’s Oppositions, among 

other reasons.  But, even had Defendants not waived constitutionality arguments, this case is 

uniquely situated from the others and stands on its own for other reasons too.   

Here, the Order granting the DME parameters also did so under Rule 35 for “good 

cause,” not solely ordering the parameters under NRS 52.380 as automatic.  Rule 35 expressly 

allows such parameters for mental DMEs for good cause, which the record supports here, and 

which is a highly discretionary ruling allowed to a district court and very unlikely to be 

overturned.   

Once again, Defendants therefore have little to no likelihood of success regardless of  the 

impact of the other writs, or their own writ, on NRS 52.380.  Defendants reliance on an outlier 

non-controlling federal district court case is not persuasive here, particularly given its based on 

FRCP 35 which contains no good cause allowance for an observer and recording, unlike NRCP 

35 which does.  In any event, the federal district court case Defendants rely on ruled with respect 

to NRS 52.380 not applying in federal court (but which it does in state court) and even 

specifically noted Dr. Etcoff has recorded his exams in past and thus belies their arguments 

anyways.   
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Uniquely here, Defendants’ writ has the audacity to try and undo Rule 35’s good cause 

provision, not just NRS 52.380—an issue the Supreme Court is not taking up.  Defendants’ writ 

argues through an untimely affidavit of Dr. Etcoff and defense counsel that no parameters can 

ever be ordered as, purportedly, no neuropsych DME could ever take place with them, a notion 

unsupported by Defendants here and completely refuted by the numerous affidavits presented 

by Plaintiff in the prior briefing in Opposition to the Motion to Compel and Opposition to 

Objection to DCR&R, incorporated by this reference.   

Defendants did not present the Etcoff affidavit during the discovery proceedings but had 

it prepared for their Objection to DCR&R once they lost on the parameters, and therefore, it 

cannot be considered by the district court or the appellate court. Valley Health Sys., LLC v. Dist. 

Court, 127 Nev. 167, 173, 252 P.3d 676, 680 (2011).  Any suggestion by Defendants that the 

statements in Dr. Etcoff’s belated affidavit were purportedly unavailable at the time is 

disingenuous and frankly sanctionable, given he has been involved in the writs on other cases 

refusing to conduct DMEs outside secret proceedings for years.  Thus, Defendants have no 

actual support for such an argument. 

Defendants have also not otherwise shown that DMEs will come to a standstill if the 

Supreme Court upholds NRS 52.380 or Rule 35’s good cause condition.  Dr. Etcoff, a notorious 

defense hired gun, appears to be the basis for most of the challenges to the law, and one or two 

defense oriented persons should not be able to hold up all these cases due to their preference to 

conduct the exams in secret.  In this case, Dr. Etcoff is the sole basis for the writ as Defendants 

have offered no other evidence of purportedly ‘all other examiners’ refusing to do any under the 

law, and his affidavit cannot even be considered anyways.  Again, the numerous affidavits 

offered by Plaintiff in the various briefing that not only permit for such parameters but opine the 

parameters should be imposed to prevent the documented abuses belie Dr. Etcoff’s contention.2  

 

 
2 See, incorporated in full by this reference, Plaintiff’s Opposition to Motion to Compel: Exhibit 

1, Affidavit of Dr. Richard I. Frederick, PH.D.; Exhibit 2, American Academy of Psychiatry 

Law article “Videotaping of Forensic Psychiatric Evaluations.”; Exhibit 3, Affidavit of DR. 

Howard V. Zonana; Exhibit 4, Affidavit of Dr. Harry D. Krop, PH.D.; Exhibit 5, Affidavit of 

Dr. Jacqueline C. Valdes, PH.D.; Exhibit 6, Affidavit of Dr., Fred J. Petrilla Jr., PH.D. 
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Defendants’ attempt to frame the issue as to Nevada licensed physicians only is also 

unavailing because the laws apply to all physicians who conduct DMEs here, and the ethics 

guidelines specifically allow for physicians to follow the laws and parameters ordered in the 

various jurisdictions.  The American Psychological Association (“APA”) has issued specific 

Guidelines for forensic psychology that provide for and allow fairness, transparency, and 

compliance with the law: 

Guideline 7.01: Conflicts With Legal Authority  

When their responsibilities conflict with law, regulations, or other governing 
legal authority, forensic practitioners make known their commitment to the 
EPPCC, and take steps to resolve the conflict. … When the conflict cannot 
be resolved by such means, forensic practitioners may adhere to the 
requirements of the law, regulations, or other governing legal authority …  

*** 

Guideline 8.02: Access to Information  

… Access to records by anyone other than the retaining party is governed 
by legal process, usually subpoena or court order, or by explicit consent of 
the retaining party … 

*** 

Guideline 10.06: Documentation and Compilation of Data Considered  

... When contemplating third party observation or audio/ video-
recording of examinations, forensic practitioners strive to consider 
any law that may control such matters, the need for transparency and 
documentation, and the potential impact of observation or recording on 
the validity of the examination and test security. 

Guideline 10.07: Provision of Documentation  

Pursuant to proper subpoenas or court orders, or other legally proper 
consent from authorized persons, forensic practitioners seek to make 
available all documentation described in Guideline 10.05, all financial 
records related to the matter, and any other records including reports (and 
draft reports if they have been provided to a party, attorney, or other entity 
for review), that might reasonably be related to the opinions to be expressed. 

See Opposition to Motion to Compel, Exhibit 9, incorporated by this reference.   Dr. Etcoff’s 

(unsupported) preference/position that DMEs cannot be done with observer and recording 

parameters is false and totally without merit.  Plaintiff incorporates his Oppositions and exhibits 

showing how it is not unethical to conduct exams with the parameters and how the exams 
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actually can benefit thereby.  Defendants have no likelihood of success on their writ as they seek 

to undo the parameters under any and all circumstances. 

 Defendants have made no showing the object of their writ will be defeated if a stay of 

all discovery is not entered.  The case should be allowed to proceed and not held hostage by Dr. 

Etcoff’s preferences.  Defendants made the calculated choice to retain Dr. Etcoff who they knew 

refused to do the DMEs within the parameters allowed by law.  They then procured an extension 

of deadlines to push the expert deadline out in the hopes the law would be changed by then, and 

when it was not, they now seek to stay the case in its entirely.  The harm to Defendants is minimal 

if there is any, and it is of their own doing.   

NRS 52.380 and Rule 35 with its good cause condition was and is the state of the law 

when Defendants’ chosen expert, Dr. Etcoff, was selected and hired, and at minimum, Rule 35’s 

good cause condition will still remain the state of the law no matter what happens in the appellate 

court as to NR 52.380.  Dr. Etcoff is the defense expert at issue in many of the writs Defendants 

reference that have been pending for over a year and Defendants deliberately selected him with 

eyes wide open, knowing he refuses to follow the law under any circumstances.   

Any prejudice to Defendants is a direct result of their own calculated choices, and the 

writ will not be defeated absent a stay because Rule 35’s good cause condition, under which the 

parameters were ordered here, will remain anyways, and Dr. Etcoff will still be unable to do the 

DME under his own reasoning and statements he made under penalty of perjury.  In essence, 

Dr. Etcoff has backed himself into a corner and is effectively out of the  defense expert 

neuropsych business in Nevada which allows for the parameters under Rule 35 for good cause, 

and will remain doing so after the appellate court rules on the writs. 

Defendants have also conducted a DME already with neurologist Dr. Ginsburg, a 

diplomat member of the American Board of Psychiatry and Neurology.  See Exhibit 1 Notice of 

Rule 35 Exam.  Dr. Ginsburg and plaintiff allowed this DME to be recorded.  The prejudice to 

Defendants is minimal, if any, and again, of their own doing.   

If NRS 52.380 is held unconstitutional, the DME with parameters here will still be in 

effect because it was ordered under Rule 35’s good cause requirement too.  The appellate court 
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is not considering whether Rule 35’s good cause requirement is unconstitutional or permissible; 

that issue is fact and case specific.  Even Defendants acknowledge the Supreme Court wrote 

Rule 35 which allow the parameters under certain circumstances, which Defendants also argue 

should control over NRS 52.380.   Thus, Dr. Etcoff is unable to serve as the expert examiner in 

this or any other Rule 35 good cause case regardless of the outcome of the constitutionality of 

NRS 52.380, and Defendants will not suffer irreparable harm if the stay is not granted.  Dr. 

Etcoff has made it clear he will not conduct any DME with such parameters, and thus, knowing 

this all along, Defendants should have retained an expert that would.   

However, in contrast, the prejudice to Plaintiff is severe.  Plaintiff is severely injured, 

his case has been pending for a long time, the case has been extended at Defendants’ 

disingenuous requests already, Plaintiff has sat for another DME already and his deposition, and 

Plaintiff is entitled to his day in court and to proceed with his case.  A full stay as Defendants 

request has no end in sight and has been pending for years in other cases.   

This case has been delayed by Defendants calculated tactics already.  Defendants 

procured an extension about 6 months in advance of deadlines to push the deadline out further 

on the notion that Dr. Etcoff was only available 6 months later in November, all the while he 

never intended to proceed with it with under any of the legal parameters.   Indeed, Plaintiff 

traveled to town for a week in November and sat for one DME and his deposition, and was back 

in December and could have sat for Dr. Etcoff’s DME in these months.  However, Defendants 

elected not to proceed.  When conferring with Defendants, Defense counsel and their chosen 

expert refused to do the DME within the deadline because they refused to do it all with any 

parameters.  See Loosvelt Declaration.   

Consequently, Defendants have put themselves into this situation themselves be 

deliberate and calculated conduct and choices.  The factors all favor denial of a stay because 

Defendants do not have a likelihood of success, there is great harm to Plaintiff if a full stay of 

all proceedings is imposed, the object of the writ will not be defeated if a stay is denied, and 

Defendants will not suffer any harm, but which is of their own doing anyways. 

/// 
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IV. CONCLUSION 

For the foregoing reasons and arguments, this Court should deny Defendants’ motion for 

a stay. 

DATED this 22nd day of December, 2021 

 

 

 

GGRM LAW FIRM 

 

/s/ Ryan A. Loosvelt 

___________________________________ 

DILLON G. COIL, ESQ. 

Nevada Bar No. 11541 

RYAN A. LOOSVELT, ESQ.  

Nevada Bar No. 8550 

2770 S. Maryland Pkwy, Ste. 100 

Las Vegas, NV  89109 

Attorneys for Plaintiff 
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CERTIFICATE OF SERVICE 

 Pursuant to NRCP 5(b), I certify that I am an employee of GGRM LAW FIRM, and that 

on this 22nd day of December, 2021, I caused the foregoing document entitled PLAINTIFF’S 

OPPOSITION TO DEFENDANTS’ MOTION TO STAY CASE PENDING WRIT OF 

MANDAMUS ON AN ORDER SHORTENING TIME to be served upon those persons 

designated by the parties in the E-service Master List for the above-referenced matter in the 

Federal Court E-filing System in accordance with the mandatory electronic service requirements 

of Administrative Order 14-2 and the Nevada Electronic Filing and Conversion Rules. 

      

/s/ Danielle Glave 

     ____________________________ 
     An Employee of GGRM LAW FIRM 
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RYAN L. DENNETT, ESQ. 
Nevada Bar No. 005617 
rdennett@dennettwinspear.com 
BRENT D. QUIST, ESQ. 
Nevada Bar No. 009157 
bquist@dennettwinspear.com  
DENNETT WINSPEAR, LLP 
3301 N. Buffalo Drive, Suite 195 
Las Vegas, Nevada  89129 
Telephone: (702) 839-1100 
Facsimile: (702) 839-1113 
Attorneys for Defendant, CHILLY 
WILLY’S HANDYMAN SERVICES, LLC 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

TAYLOR MILES CAPE, 
 

Plaintiff,

vs.  
 
DAVID G. MARTINEZ, individually; CHILLY 
WILLY’S HANDYMAN SERVICES, LLC, a 
domestic limited-liability company; DOES I 
through X; and ROE BUSINESS ENTITIES I 
through X, inclusive,  
 

Defendants.

 
Case No:  A-20-818569-C 
Dept. No:    28 
 

  
                       
                                    

  
NOTICE OF RULE 35 EXAMINATION OF PLAINTIFF TAYLOR MILES CAPE TO BE 

CONDUCTED BY DAVID L. GINSBURG, M.D. 
 
TO: Plaintiff TAYLOR MILES CAPE and his attorneys 

PLEASE TAKE NOTICE that on the November 16, 2021 at the hour of 4:00 p.m. a Rule 

35 examination of Plaintiff TAYLOR MILES CAPE will be conducted by Dr. David L. Ginsburg, 

M.D. at his office located at 851 S. Rampart Blvd. Suite 115, Las Vegas, NV 89145. 

If Plaintiff fails to appear for the examination and/or timely cancel the examination, Plaintiff 

will be subject to Dr. Ginsburg’s cancellation fees per his attached fee schedule.   

Paperwork to be completed and sent to Dr. Ginsburg at least one (1) week prior to the 

scheduled exam is attached hereto.  

/// 

/// 

Case Number: A-20-818569-C

ELECTRONICALLY SERVED
8/17/2021 10:08 AM
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If you require the services of an interpreter at the examination, please notify counsel at 

least five (5) business days prior to the scheduled exam.   

 
 DATED this  16th  day of August, 2021. 
   

      DENNETT WINSPEAR, LLP 
 
 
 
      By /s/ Brent D. Quist    
      RYAN L. DENNETT, ESQ. 
      Nevada Bar No. 005617 

BRENT D. QUIST, ESQ. 
Nevada Bar No. 009157 

      3301 N. Buffalo Drive, Suite 195 
      Las Vegas, Nevada  89129 
      Telephone: (702) 839-1100 
      Facsimile: (702) 839-1113 
      Attorneys for Defendant, Chilly Willy’s  
      Handyman Services, LLC  
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CERTIFICATE OF SERVICE 

 Pursuant to NRCP 5(b), EDCR 7.26 and N.E.F.C.R. 9, I certify that on this date, I served 

the foregoing NOTICE OF RULE 35 EXAMINATION OF PLAINTIFF TAYLOR MILES CAPE TO 

BE CONDUCTED BY DAVID L. GINSBURG, M.D. on all parties to this action by the following 

method: 

 

     Facsimile 

     Mail 

   X  Electronic Service 

   
Ryan A. Loosvelt, Esq. 
Nevada Bar No. 8550 
GREENMAN GOLDBERG RABY & MARTINEZ 
2770 S. Maryland PKWY., Suite 100 
Las Vegas, Nevada 89109 
Telephone: 702. 384.1616 
Facsimile: 702.384.2990 
Attorneys for Plaintiff,  
Taylor Miles Cape  
 
 
John T. Keating, Esq.  
Nevada Bar No. 6373  
KEATING LAW GROUP 
9130 W. Russell Road, Suite 200  
Las Vegas, Nevada 89148  
Telephone: 702.228.6800 
Facsimile: 702.228.0443 
Attorneys for Defendant  
David G. Martinez 
 
 
 DATED this  17th  day of August, 2021. 
 
 
 
       /s/ Ashley Marchant    

an Employee of DENNETT WINSPEAR, LLP 
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DAVID L. GINSBURG, M.D. 
 

BUSINESS ADDRESS REMIT ADDRESS 
851 S. RAMPART BLVD. 8550 W. CHARLESTON BLVD. 
SUITE 115 SUITE 102-213 
LAS VEGAS, NV 89145 LAS VEGAS, NV 89117 

 

FEE SCHEDULE 
 

Records Review;     $800.00/ Hr. The report will be sent after all charges have been 
paid. Deposition and Trial 
Preparation; 
Meetings and Phone 
Conferences 

 
IME $3,500.00 

An IME appointment will include the interview and examination by the physician, 
and an Independent Medical Evaluation Report. Additional time spent reviewing 
records will be billed at $800.00 per hour or part thereof. The IME fee must be 
received one week in advance of the appointment. If not received, the 
appointment will be canceled. If the examinee does not show for the 
appointment, a fee of $1,500.00 will be required to reschedule the IME. 

 
Deposition $3,000.00 for two hour deposition, payable one week in advance. $1,500.00 for 

each additional hour. If the deposition is canceled less than 7 days prior, a fee of 
$1,500.00 will be required to reschedule the deposition. 

 
Video Deposition $4,000.00 for two hour video deposition, payable one week in advance. 

$2,000.00 for each additional hour. If the deposition is canceled less than 7 days                     
prior, a fee of $2,000 will be required to reschedule the deposition 

 

Expert Witness or $6,000.00  per 4 hour time block (local).  Pre-payment of the retainer  is 
required one week in advance. 

Arbitration Testimony 
 

Out of Town Services $14,000.00 per day plus travel related expenses, payable one week in advance. 
Travel/lodging/transfers to be arranged and paid by requesting party. 

 
Cancellation Policy 7 days or less - no refund. 

Over 7 days - 50% refund. 
 

PLEASE NOTE: PRE-PAYMENT MINIMUM ONE WEEK IN ADVANCE IS REQUIRED. WORK WILL 
COMMENCE ONCE SIGNED AUTHORIZATION HAS BEEN RECEIVED. 

 
ALL CHECKS PAYABLE TO GINSBURG NEUROLOGY PLLC 
8550 W. CHARLESTON BLVD. 
SUITE 102-213 
LAS VEGAS, NV 89117 

TAX ID: 82-2274803 

Fees subject to change. 
Reviewed 10/18 
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RYAN L. DENNETT, ESQ. 
Nevada Bar No. 005617 
rdennett@dennettwinspear.com 
BRENT D. QUIST, ESQ. 
Nevada Bar No. 009157 
bquist@dennettwinspear.com 
DENNETT WINSPEAR, LLP 
3301 N. Buffalo Drive, Suite 195 
Las Vegas, Nevada  89129 
Telephone: (702) 839-1100 
Facsimile: (702) 839-1113 
Attorneys for Defendant,  Chilly 
Willy’s Handyman, LLC 

 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

TAYLOR MILES CAPE, 
 

Plaintiff, 
 

vs.  
 
DAVID G. MARTINEZ, individually; CHILLY 
WILLY’S HANDYMAN SERVICES, LLC, a 
domestic limited-liability company; DOES I 
through X; and ROE BUSINESS ENTITIES I 
through X, inclusive,  
 

Defendants. 

 
 
Case No:  A-20-818569-C 
Dept. No:    28 
 
                        
 HEARING REQUESTED                                   

 
REPLY IN SUPPORT OF DEFENDANTS’ MOTION TO STAY CASE PENDING WRIT OF 

MANDAMUS ON AN ORDER SHORTENING TIME 

 Defendants CHILLY WILLY’S HANDYMAN SERVICES, LLC, by and through its counsel 

of record, DENNETT WINSPEAR, LLP, and DAVID G. MARTINEZ, by and through his counsel 

of record, KEATING LAW GROUP, hereby submit their Reply in Support of their Motion to Stay 

Case Pending Writ of Mandamus on an Order Shortening Time. 

DECLARATION OF BRENT D. QUIST, ESQ. 

 I, BRENT D. QUIST, declare under penalty of perjury as follows: 

 1. On December 2, 2021, I spoke with Plaintiff’s attorney Ryan Loosvelt, Esq.  

 2. Upon information and belief, and to the best of my memory, in Mr. Loosvelt’s 

Declaration he states he asked me whether Dr. Etcoff “refused to comply” with this Court’s Order 

re the Rule 35 neuropsychological exam, and that I indicated Dr. Etcoff could not ethically or 

Case Number: A-20-818569-C

Electronically Filed
12/23/2021 11:27 AM
Steven D. Grierson
CLERK OF THE COURT
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professionally perform them under conditions imposed by this Court. I never indicated to Mr. 

Loosvelt that Dr. Etcoff would not comply with any Order of this Court. 

 3. Upon information and belief, and to the best of my memory, I recall explaining to 

Mr. Loosvelt that it is my understanding neither Dr. Etcoff or any other Nevada board-licensed 

neuropsychologist would be able to proceed with a Rule 35 neuropsychological exam of the 

Plaintiff. This understanding is supported by Dr. Etcoff’s Affidavit.  

 4. In no way was I suggesting Dr. Etcoff would not comply with any Order of this 

Court.  

 5. Upon information and belief, and to the best of my memory, during this phone call 

I explained to Mr. Loosvelt that the initial expert deadline is January 7, 2021, and that as I was 

unaware how long it would take for the Nevada Supreme Court to address the issues raised in 

the Defendants Petition for Writ, I was asking for a stay.  

 6. Upon information and belief, and to the best of my memory, at no time during our 

call did he suggest the parties stipulate to extend the case deadlines instead of a stay of the 

case. 

 Dated this 23rd day of December, 2021. 

        /s/ Brent D. Quist    

MEMORANDUM OF POINTS AND AUTHORITIES 

I. 

PLAINTIFF’S OPPOSITION MISTATES REPRESENTATION OF DEFENSE COUNSEL 

 Plaintiff’s Opposition does not accurately represent statements of defense counsel. As 

set forth above, defense counsel never represented Dr. Etcoff would not comply with this Court’s 

Order regarding Rule 35 neuropsychological exams. Instead, defense counsel explained due to 

the professional and ethical obligations that are imposed on Dr. Etcoff, he (as well as other 

Nevada board certified neurologists) cannot conduct Rule 35 neuropsychological exams under 

the conditions placed by this Court. It is defense counsel’s understanding if this Court’s Order 

stands, no Rule 35 neuropsychological exam of Plaintiff will happen. 
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II. 

ARGUMENT 
 
A. COURTS CONSIDERING THE ISSUES RAISED BY DEFENDANTS IN THEIR 
 PETITION FOR WRIT, INCLUDING THE NEVADA SUPREME COURT, HAVE 
 ENTERED STAYS PENDING THE NEVADA SUPREME COURT’S CONSIDERATION 
 OF THE ISSUES. 

 Two district courts and the Nevada Supreme Court have stayed cases involving the same 

or similar issues raised in Defendants’ Motion to Compel, Objection to the DCRR, and Petition 

for Writ. See, for instance, Opposition, at pp. 6-9 (recognizing that Judge Escobar, Judge 

Denton, and the Nevada Supreme Court have issued stays; also recognizing in the Felsner v. 

Yusi case, Supreme Court Case No. 82625, the defendants moved the Nevada Supreme Court 

for a stay, which motion is currently pending before the court). The chief reason these courts 

have granted the stay appears to be because the object of the petitions for writ filed in those 

cases, i.e., the Rule 35 neuropsychological exam of the plaintiffs, would be defeated if the stay 

were not granted. The parties in those cases faced initial expert disclosure deadlines. Either 

plaintiffs did not wish for the Rule 35 exams to go forward without observers or recordings, or 

defendants were unable to proceed with those exams with observers and recording due to the 

ethical and professional obligations imposed on neuropsychologists in Nevada.  

 In Green v. Ferrellgas, the Nevada Supreme Court itself granted a motion for stay filed by 

the defendants. See Opposition, at 8.   

B. STANDARD FOR GRANTING A MOTION FOR STAY PURSUANT TO NRCP 8. 

 Most if not all of the Opposition is focused on the fourth factor set forth in NRCP(a)(1)(A) 

for whether to issue a stay pending a petition for writ, i.., whether the petitioner is likely to prevail 

on the merits in the writ petition. See Opposition, at 8-14. However, as set forth in NRCP 8, and 

as recognized by Mikohn Gaming Corp v. McCrea, 89 P.3d 36, 38 (Nev. 2004), there are four 

factors a district court should consider. First, whether the object of the writ petition will be 

defeated if the stay is denied. Second, whether the petitioner will suffer serious injury if the stay 

is denied. Third, whether the respondent/real party if interest will suffer irreparable or serious 

injury if the stay or injection is granted. Fourth, whether the petitioner is likely to prevail on the 
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merits of the writ petition. See Motion, at 6. Plaintiff only touches minimally, if at all, on the initial 

three factors, instead choosing to focus almost entirely on the fourth factor.  

 The Mikohn Court provides helpful guidance as to application of these factors and the 

weight to give them. The court explained that even if only one or two of the factors weighs in 

favor of granting the stay, the stay may be granted. Mikohn, 39 P.3d at 38 (citing Fritz Hansen 

A/S v. District Court, 6 P.3d 982, 987 (Nev. 2000)). 

 The court further explained the third factor, i.e., harm to the respondent, typically does 

not exist in a case and does not weigh against the district court granting the stay. See Motion, at 

6. “Although irreparable or serious harm remains part of the stay analysis, this factor will not 

generally play a significant role in the decisions whether to issue a stay.” Id. at 39. This is 

because the only “cognizant harm threatened to the parties is increased litigation cost and 

delay.” Id. [L]itigation costs, even if potentially substantial, are not irreparable harm.” Id. (citing 

Fritz Hansen A/S, 6 P.3d at 986-87). “Similarly, a mere delay in pursuing discovery and litigation 

normally does not constitute irreparable harm.” Id. (citing Fritz Hansen A/S, 6 P.3d at 987). The 

court further noted that where the object of an appeal will be defeated if a stay is denied, a stay 

“is generally warranted.” Id. at 40.  

 
C. THE FACTORS WEIGH IN FAVOR OF THE DISTRICT COURT GRANTING THE 
 DEFENDANTS’ MOTION AND STAYING THE CASE. 

 The NRCP 8(a)(1)(A) factors weigh in favor of the Court issuing the stay. 

 
 1. THE OBJECT OF DEFENDANTS’ PETITION FOR WRIT, I.E., THE RULE 35  
  NEUROPSYCHOLOGICAL EXAM AND RELATED DISCOVERY, WILL BE  
  DEFEATED IF THE COURT DENIES THE STAY. 

 Dr. Etcoff’s position has remained consistent in this case, as it has in the other cases 

referenced by the parties in the Motion and Opposition. He is ethically and professionally 

prohibited by the State of Nevada Board of Psychological Examiners and Nevada law from 

conducting a Rule 35 neuropsychological exam with an observer and recording and sharing that 

information with non-psychologists. The Defendants’ Petition for Writ centers on whether the 

Legislature and Governor have constitutional authority to mandate, by statute, that 

neuropsychologists violate these ethical duties in conducting Rule 35 neuropsychological exams. 
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The Petition for Writ also addresses whether there can ever be good cause under Rule 35 for a 

district court to order a neuropsychological expert to conduct an exam under conditions that 

would force them to violate their ethical and professional responsibilities. Ultimately, the Petition 

for Writ addresses under what conditions a neuropsychologist is required to conduct a Rule 35 

exam.  

 The initial expert disclosure deadline in this case is January 7, 2022. If the Court denies 

the Defendants’ Motion and does not grant the stay, then the objection of the Petition for Writ will 

be defeated. Defendants will not be able to have Dr. Etcoff, or any other Nevada board-certified 

neuropsychologist, perform a Rule 35 neuropsychological exam or conduct additional discovery 

with the benefit of that exam. Defendants will be placed at a severe disadvantage at trial as 

Plaintiff’s treating neuropsychologist was able to proceed with an exam without any recording or 

observer and was thus able to conduct an exam of the Plaintiff. Moreover, Defendants will not 

have an opportunity to have a neuropsychologist independently examine the Plaintiff to verify the 

validity of his neuropsychological claims.   

  
 2. DEFENDANTS WILL SUFFER SERIOUS INJURY IF THE STAY IS NOT   
  ISSUED. 

 As noted in the Motion, the Rule 35 neuropsychological exam pertains to Plaintiff’s 

alleged cognitive injuries, general damages, and Life Care Plan. His alleged past and future 

medical specials total approximately $5.7 million, and it is anticipated he will allege significant 

general damages. Plaintiff has had an opportunity to be examined by his own neuropsychologist. 

Defendants will be seriously disadvantaged during discovery and at trial if they are unable to 

have their own neuropsychologist examine Plaintiff to independently assess his cognitive abilities 

and need for future treatment, and to rebut the opinions of Plaintiff’s neuropsychologist and 

ultimately the Life Care Plan.  

 Plaintiff appears to suggest that Defendants will not suffer harm because Dr. Etcoff really 

is not ethically or professionally prohibited from conducting Rule 35 exams with observers and 

recordings of that exam. See Opposition, at 11. However, as Dr. Etcoff’s Affidavit demonstrates, 

he is ethically and professionally prohibited from conducting an examination under those 
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conditions. Moreover, he is ethically and professionally prohibited from sharing raw test data and 

materials if there is a risk they could be shared with a non-psychologist, even an attorney. See 

Exhibits A, and A(1)-A(8), Dr. Etcoff’s Affidavit and supporting materials. Plaintiff argues he 

included “numerous affidavits” in his Opposition to the Objection that refute Dr. Etcoff’s position. 

However, those “numerous affidavits” were written by individuals who are not licensed in 

Nevada. They do not know what Nevada law requires of neuropsychologists or what 

ethical/professional obligations govern neuropsychologists in Nevada. Their opinions are 

meaningless.  

 Plaintiff argues that Dr. Ginsburg allowed for his Rule 35 exam with Plaintiff to be 

recorded. See Opposition, at 13. However, Dr. Ginsburg is a neurologist not a 

neuropsychologist. He has a medical license not a psychological license. The law, ethical 

obligations and professional obligations that govern him are different than those that govern Dr. 

Etcoff or any other Nevada psychologist/neuropsychologist. 

 3. PLAINTIFF WILL NOT SUFFER ANY HARM IF THE STAY IS ISSUED. 

 Plaintiff argues he will be harmed if the stay is issued because the stay will result in a 

case delay. See Opposition, at 14. However, as the Mikohn Court recognized, “[a] mere delay in 

pursuing discovery and litigation normally does not constitute irreparable harm.” Mikohn, supra. 

Thus, this factor weighs in favor of this Court granting the Motion. 

 
 4. DEFENDANT’S PETITION FOR WRIT HAS MERIT AND WILL LIKELY BE  
  GRANTED BY THE NEVADA SUPREME COURT. 

 For the reasons set forth in the Motion, and below, Defendants believe their position as to 

Rule 35 neuropsychological exams is strong. Even if this Court disagrees, the Court must weigh 

this fourth factor in favor of the Defendants unless the Plaintiff makes a “strong showing” the 

Petition for Writ is frivolous. Mikohn, 89 P.3d at 40. An appeal or petition for writ is frivolous only 

if it is “wholly without merit.” In re George, 322 F.3d 586, 591 (9th Cir. 2003); United States v. 

Kitsap Physicians Serv., 314 F.3d 995, 1003 n. 3 (9th Cir. 2002). 

 Defendants respectfully assert their Petition for Writ is not “wholly without merit.” Indeed, 

there are currently pending before the Supreme Court multiple writs addressing the same or 
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similar issues involved in Defendants’ Petition for Writ. Indeed, the Supreme Court of Nevada 

granted the stay in Green, which indicates the Supreme Court does not believe that writ was 

frivolous.  

 There are legitimate issues pertaining to the constitutionality of NRS 52.380 and the 

application of Rule 35 in the context of neuropsychological exams being considered by the 

Nevada Supreme Court. They are not frivolous—neither is Defendants’ Petition for Writ. 

 The following is the Defendants response to the apparent arguments made by Plaintiff at 

pages 11-14 of his Opposition. 

 
  i. THE NEVADA SUPREME COURT MAY CONSIDER DEFENDANT’S  
   CONSTITUTIONALITY ARGUMENTS AS THEY WERE NOT WAIVED BY 
   THE DEFENDANTS. 

 Defendants’ position is they did not waive their constitutional arguments by not serving 

the Secretary of State with a copy of their Objection. NRS 30.130 states the Attorney General 

must be given an opportunity to be heard on any constitutionality argument. Further, NRS 31.130 

does not provide failure of service on the Attorney General constitutes “waiver” of the 

constitutional argument. Indeed, case law provides that where NRS 30.130 is not complied with, 

the proper recourse is for a court to hold off consideration of the issue until the necessary party 

(in this case the Attorney General) is served with notice. The court should then consider that 

party’s position and make a ruling on the merits. See Crowly v. Duffrin, 855 P.2d 536, 339-40 

(Nev. 1993); see also, Motion, at 10.  

 
  ii. NRS 52.380 IS UNCONSTITUTIONAL PURSUANT TO THE   
   SEPARATION OF POWERS DOCTRINE. 

 The most recent amendments to NRCP 35 were adopted by the Nevada Supreme Court 

six months before NRS 52.380 was passed; further, NRS 52.380 governs Rule 35 examination. 

Therefore, under Nevada’s Separation of Powers Doctrine contained in Nevada’s Constitution, 

NRS 52.380 is unconstitutional. The “’legislature may not enact a procedural statute that conflicts 

with a pre-existing procedural rule, without violating the doctrine of separation of powers, and 

such a statute is of no effect.’” Berkson v. Lepome, 245 P.3d 560, 565 (Nev. 2010) (quoting 

State v. Dist. Ct. [Marshall], 11 P.3d 1209, 1213 (Nev. 2000)). Defendants’ position here is the 
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same as the other defendants who are now challenging the constitutionality of NRS 52.380—

pursuant to the Separation of Powers Doctrine only the Nevada Supreme Court can govern the 

procedures pertaining to Rule 35 examinations. 

 
  iii. THE PASSAGE OF NRS 52.380 INTO LAW DOES NOT CONSTITUTE  
   GOOD CAUSE FOR THE DISTRICT COURT’S ORDER. 

 By adopting the Discovery Commissioner’s Report and Recommendations, the District 

Court held “the good cause to allow a third-party observer and audio recording of the Rule 35 

neuropsychological exam is the Legislature passed NRS 52.380 and the governor signed it into 

law.” Exhibit B, Order Re: Discovery Commissioner’s Report and Recommendations, at DCRR 

2:14-16.  

 Defendants’ position, among others, is there is not good cause to condition the Rule 35 

neuropsychological exam on allowance of an observer and audio recording because (1) NRS 

52.380 is unconstitutional and, therefore, the Legislature and Governor passing the law cannot 

constitute good cause for those conditions; and, (2) there can never be good cause to place 

those conditions on a Rule 35 exam, or require a Nevada licensed neuropsychologist to produce 

raw test materials and data if that information may be viewed by a non-psychologist, because 

that would require the psychologist/neuropsychologist to violate their professional and ethical 

standards and place their license in jeopardy. The result would be no Rule 35 

neuropsychological exams will take place. These arguments have strong merit.  

 
 iv. PLAINTIFF DID NOT RAISE THE ISSUES ADDRESSED BY DR. ETCOFF’S  
  AFFIDAVIT UNTIL THE DISCOVERY HEARING ITSELF AND THEREFORE  
  DEFENDANTS WERE PERMITTED TO SUBMIT THE AFFIDAVIT AS PART OF 
  THEIR OBJECTION. 

 In support of the foregoing position, Defendants submitted an Affidavit of Dr. Etcoff. 

Plaintiff asserts this Affidavit should have been submitted prior to the discovery hearing. 

However, as explained in Defendant’s Reply to the Objection, in their Motion to Compel the 

Defendants relied upon the State of Nevada Board of Psychological Examiner’s October 1, 2018 

letter to establish that Dr. Etcoff was professionally and ethically prohibited from conducting Rule 

35 neuropsychological exams under the conditions imposed by the Plaintiff. See Reply, at 3. 

Plaintiff nowhere challenged Defendants’ interpretation of this letter or argued that Dr. Etcoff’s 
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license would not be placed in jeopardy until the actual discovery hearing. Therefore, Defendants 

could not have addressed this argument of Plaintiff via an Affidavit of Dr. Etcoff in either its 

Motion to Compel or Reply.  

 Valley Health System, LLC v. Eighth Judicial District Court, 252 P.3d 676 (Nev. 2011), 

allowed the Defendants to submit Etcoff’s Affidavit in support of their Objection. In Valley Health, 

the court stated that new arguments could not be raised for the first time to the district court if the 

party had an opportunity to raise them to the Discovery Commissioner. 

 Plaintiffs never challenged the meaning, import or effect of the October 1, 2018 letter in 

any of its pleadings and, therefore, Defendants were not placed on notice prior to the hearing 

itself that they would need an Affidavit from Dr. Etcoff affirming he is ethically and professionally 

prohibited from conducting a Rule 35 exam under the conditions ultimately placed on that exam 

by this Court. 

 Based on the Valley Health System case, Dr. Etcoff’s Affidavit is proper and supports the 

merits of the Defendants’ Petition for Writ. 

/// 

/// 

/// 

/// 

/// 

/// 

/// 

/// 

/// 

/// 

/// 

/// 

/// 

///
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IV. 

CONCLUSION 

 Defendants respectfully request this Court grant their Motion and stay the entire case 

pending the Nevada Supreme Court’s determination on Defendants’ Writ because the object of 

the Writ will be defeated if the stay is denied, Defendants will suffer irreparable or serious injury if 

the stay is denied, Plaintiff will not suffer irreparable or serious injury if the stay is granted 

because discovery will only be delayed, not denied, and Defendants are likely to prevail on the 

merits in the appeal. 

 

DATED this  23rd day of December, 2021.  

DENNETT WINSPEAR, LLP 
 
 
 
By /s/ Brent D. Quist   
RYAN L. DENNETT, ESQ. 
Nevada Bar No. 005617 
BRENT D. QUIST, ESQ. 
Nevada Bar No. 009157 
3301 N. Buffalo Drive, Suite 195 
Las Vegas, Nevada  89129 
Telephone: (702) 839-1100 
Facsimile: (702) 839-1113 
Attorneys for Defendant, 
Chilly Willy’s Handyman Services, LLC 

DATED this  23rd day of December, 2021.  

KEATING LAW GROUP 
 
 
 
By /s/ John T. Keating   
JOHN T. KEATING, Esq.  
Nevada Bar No. 6373  
9130 W. Russell Road, Suite 200  
Las Vegas, Nevada 89148 
Telephone: (702) 228-6800 
Facsimile: (702) 228-0443 
Attorneys for Defendant,  
David G. Martinez 
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CERTIFICATE OF SERVICE 
 

 Pursuant to NRCP 5(b), EDCR 7.26 and N.E.F.C.R. 9, I certify that on this date, I served 

the foregoing REPLY IN SUPPORT OF DEFENDANTS’ MOTION TO STAY CASE PENDING 

WRIT OF MANDAMUS ON AN ORDER SHORTENING TIME on all parties to this action by the 

following method: 
     Facsimile 

     Mail 

   X  Electronic Service 

 
RYAN A. LOOSVELT, ESQ. 
Nevada Bar No. 8550 
GGRM LAW FIRM 
2770 S. Maryland Parkway, Suite 100 
Las Vegas, Nevada 89109 
Telephone: (702) 384-1616 
Facsimile: (702) 384-2990 
Attorneys for Plaintiff,  
Taylor Miles Cape  
 
 
JOHN T. KEATING, Esq.  
Nevada Bar No. 6373  
KEATING LAW GROUP 
9130 W. Russell Road, Suite 200  
Las Vegas, Nevada 89148  
Telephone: (702) 228-6800 
Facsimile: (702) 228-0443 
Attorneys for Defendant  
David G. Martinez 
 
 
 
 
 DATED this  23rd  day of December, 2021. 
 
 
 
      /s/ Zaira Baldovinos     
     An Employee of DENNETT WINSPEAR, LLP 
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Zaira Baldovinos

From: J. Keating <jkeating@keatinglg.com>
Sent: Thursday, December 23, 2021 11:09 AM
To: Brent Quist
Cc: Zaira Baldovinos; Theresa Amendola
Subject: RE: Cape v. Chilly Willy's (Reply in Support of Motion for Stay)

This is fine 
 

From: Brent Quist <bquist@dennettwinspear.com>  
Sent: Thursday, December 23, 2021 7:46 AM 
To: J. Keating <jkeating@keatinglg.com> 
Cc: Zaira Baldovinos <zaira@dennettwinspear.com>; Theresa Amendola <tamendola@dennettwinspear.com> 
Subject: Cape v. Chilly Willy's (Reply in Support of Motion for Stay) 
Importance: High 
 
John, 
 
The court has placed the Defendants’ motion for stay on its chambers calendar for today at 3:00 a.m., which I take 
means the court may rule on it any time today. As it is the start of a holiday weekend, I suspect the court may consider 
the motion this motion. I’ve attached a draft Reply (the Opposition came in later yesterday afternoon). Please let me 
know if I may use your e‐signature on the Reply. 
 
If you could get back to me in the next two hours I would appreciate it. I’d like to file the Reply this morning. 
 
Thanks, 
 
Brent Quist 
Dennett Winspear, LLP 
3301 North Buffalo Drive, Suite 195 
Las Vegas, Nevada 89129 
702.839.1100 ‐ Phone 
702.839.1113 ‐ Fax  
 
CONFIDENTIALITY NOTICE: INFORMATION IN THIS MESSAGE IS INTENDED ONLY FOR THE PERSONAL AND CONFIDENTIAL USE OF THE 
RECIPIENT(S) NAMED ABOVE. This message may be an Attorney‐Client communication, or may be an Attorney Work Product, and is 
therefore privileged and confidential. If the reader of this message is not the intended recipient or an agent responsible for 
delivering it to an intended recipient, you are hereby notified that you have received this message in error, and that any review, 
dissemination, distribution, or copying of this message is strictly prohibited. If you received this message in error, please notify the 
sender immediately by return email, delete the message and return any hard copy printouts to the address above. Thank you. 
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RYAN L. DENNETT, ESQ.
Nevada Bar No. 005617
rdennett@dennettwinspear.com
BRENT D. QUIST, ESQ.
Nevada Bar No. 009157
bquist@dennettwinspear.com
DENNETT WINSPEAR, LLP
3301 N. Buffalo Drive, Suite 195
Las Vegas, Nevada  89129
Telephone: (702) 839-1100
Facsimile: (702) 839-1113
Attorneys for Defendant, CHILLY
WILLY’S HANDYMAN SERVICES, LLC

DISTRICT COURT

CLARK COUNTY, NEVADA

TAYLOR MILES CAPE,

Plaintiff,

vs. 

DAVID G. MARTINEZ, individually; CHILLY 
WILLY’S HANDYMAN SERVICES, LLC, a 
domestic limited-liability company; DOES I 
through X; and ROE BUSINESS ENTITIES I 
through X, inclusive, 

Defendants.

Case No: A-20-818569-C
Dept. No:    28

DISCOVERY COMMISSIONER’S 
REPORT AND RECOMMENDATIONS

Hearing Date: October 1, 2021

Hearing Time: 9:30 a.m.

Appearances: William T. Martin, Esq., GGRM Law Firm, for Plaintiff Taylor Miles Cape.

Brent D. Quist, Esq., Dennett Winspear, LLP, for Defendant Chilly Willy’s 

Handyman Services, LLC.

John T. Keating, Esq., Keating Law Group, for Defendant David G. Martinez.

I.

FINDINGS

On October 1, 2021, the Discovery Commissioner, Honorable Jay Young, heard 

Defendants, Chilly Willy’s Handyman Services, LLC and David G. Martinez’s Motion to Compel 

NRCP 35 Neuropsychological Exam with Dr. Lewis M. Etcoff, Noticed for October 19-20, 2021, 

DCRR

Case Number: A-20-818569-C

Electronically Filed
10/18/2021 8:22 AM
Steven D. Grierson
CLERK OF THE COURT
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DCCR
A-20-818569-C

2

on an Order Shortening Time; and Plaintiff’s Opposition, Counter-Motion for Fees, and to Stay 

Enforcement. The Commissioner having reviewed the papers and pleadings on file, having 

heard the oral argument of counsel, and being informed on the premises, finds as follows with 

respect to Defendants’ Motion:

Defendants seek a two-day Rule 35 mental examination of Plaintiff. Plaintiff does not 

oppose the examination take place; rather, he opposes certain parameters of the examination. 

Plaintiff requested the exam be recorded with an observer and that his expert and counsel be 

provided the defense expert’s raw test data/ test materials under protections. Plaintiff also 

counter-moved for a stay pending objection to the district court if the protections were not 

ordered and counter-moved for fees.  

The COMMISSIONER HEREBY FINDS, under Rule 35, there is good cause to allow a

third-party observer of the Rule 35 neuropsychological exam and an audio recording of that full 

examination.

THE COMMISSIONER FURTHER FINDS the good cause to allow a third-party observer 

and audio recording of the Rule 35 neuropsychological exam is the Legislature passed NRS 

52.380 and the governor signed it into law. The observer can be present outside the examination 

room and can listen to the examination either by remote means or directly, with the door open. 

The observer may not interrupt the examination, except to suspend the examination if any 

irregularities occur as allowed under NRS 52.380(4).

THE COMMISSIONER FURTHER FINDS Plaintiff cannot videotape the examination.

THE COMMISSIONER FURTHER FINDS the exam can take place over a two-day 

period. 

THE COMMISSIONER FURTHER FINDS the raw test data/test questions and other 

exam materials must be provided to plaintiff’s expert, who may share that information with 

plaintiff’s attorney, in an attorney’s eyes-only capacity for preparation of the case. The 

information is otherwise protected in this matter. It cannot be filed in a public setting. It can be 

shared between counsel. 

///
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THE COMMISSIONER FURTHER FINDS, as to Plaintiff’s counter-motion for fees, the 

Motion was substantially justified by the conflict between the NRCP 35 and NRS 52.380 and, 

therefore, the Commissioner is not granting Plaintiff’s request for fees.

THE COMMISSIONER FURTHER FINDS, as to Plaintiff’s request for a stay to allow an 

Objection, that good cause exists to grant that stay.

II.

RECOMMENDATIONS

The Discovery Commissioner, having considered the papers and pleadings on file, 

having entertained oral argument of counsel, and being informed in the present premises, 

hereby makes the following recommendations:

IT IS THEREFORE RECOMMENDED that Defendants’ Motion be GRANTED IN PART

and DENIED IN PART.

IT IS FURTHER RECOMMENDED the Court compel the NRCP 35 neuropsychological 

exam of Plaintiff.

IT IS FURTHER RECOMMENDED the exam may take place over a two-day period;

IT IS FURTHER RECOMMENDED that Plaintiff may audio record the exam in full and 

have a third-party observer present;

IT IS FURTHER RECOMMENDED the third-party observer can be present outside the 

examination room and can listen to the examination either by remote means or directly, with the 

door open, but the observer cannot interrupt the examination, except to suspend the examination 

if any irregularities occur, as allowed by NRS 52.380(4); 

IT IS FURTHER RECOMMENDED Plaintiff cannot videotape the examination;

IT IS FURTHER RECOMMENDED the raw test data/test questions and other exam 

materials must be provided to plaintiff’s expert, who may share that information with plaintiff’s 

attorney, in an attorney’s eyes-only capacity for preparation of the case. The information is 

otherwise protected in this matter. It cannot be filed in a public setting. It can be shared between 

counsel.

///
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IT IS FURTHER RECOMMENDED that Plaintiff’s counter-motion for fees be DENIED;

and

IT IS FURTHER RECOMMENDED that Plaintiff’s request for a stay to allow an Objection 

be GRANTED.

DATED this ________ day of _____________________, 2021.

_____________________________________
DISCOVERY COMMISSIONER

Approved as to form and content by:

GGRM LAW FIRM

By /s/ Ryan A. Loosvelt
RYAN A. LOOSVELT, ESQ.
Nevada Bar. No. 8550
GGRM LAW FIRM
2770 S. Maryland Parkway, Suite 100
Las Vegas, Nevada 89109
Telephone: (702) 384-1616
Facsimile: (702) 384-2990
Attorneys for Plaintiff, 
Taylor Miles Cape

Respectfully submitted by:

DENNETT WINSPEAR, LLP

By /s/ Brent D. Quist
RYAN L. DENNETT, ESQ.
Nevada Bar No. 005617
BRENT D. QUIST, ESQ.
Nevada Bar No. 009157
3301 N. Buffalo Drive, Suite 195
Las Vegas, Nevada 89129
Telephone: (702) 839-1100
Facsimile: (702) 839-1113
Attorneys for Defendant, 
Chilly Willy’s Handyman Services, LLC

Respectfully submitted by:

KEATING LAW GROUP

By /s/ John T. Keating
JOHN T. KEATING, Esq. 
Nevada Bar No. 6373 
9130 W. Russell Road, Suite 200 
Las Vegas, Nevada 89148 
Telephone: (702) 228-6800
Facsimile: (702) 228-0443
Attorneys for Defendant 
David G. Martinez

15th October 
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NOTICE

Pursuant to NRCP 16.3(c)(2), you are hereby notified that within fourteen (14) days after 

being served with a report any party may file and serve written objections to the 

recommendations. Written authorities may be filed with objections, but are not mandatory. If 

written authorities are filed, any other party may file and serve responding authorities within 

seven (7) days after being served with objections. 

Objection time will expire on ________________________, 2021. 

A copy of the foregoing Discovery Commissioner’s Report was:

____Mailed to Plaintiff/Defendant at the following address on the ____ day of _________, 2021.

____Electronically filed and served counsel on ______________, 2021, pursuant to N.E.F.C.R. 
Rule 9.

By:_____________________________
 COMMISSIONER DESIGNEE

October 18

November 1
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CSERV

DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO: A-20-818569-CTaylor Cape, Plaintiff(s)

vs.

David Martinez, Defendant(s)

DEPT. NO.  Department 28

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District 
Court. The foregoing Order was served via the court’s electronic eFile system to all 
recipients registered for e-Service on the above entitled case as listed below:

Service Date: 11/22/2021

Theresa Amendola tamendola@dennettwinspear.com

Susan Boschee sboschee@keatinglg.com

Dillon Coil dcoil@ggrmlawfirm.com

Ashley Marchant amarchant@dennettwinspear.com

Rebecca Guardado rguardado@ggrmlawfirm.com

Nicole Reyes nreyes@keatinglg.com

Zaira Baldovinos zaira@dennettwinspear.com

Ryan Loosvelt rloosvelt@ggrmlawfirm.com

Danielle Glave dglave@ggrmlawfirm.com
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A-20-818569-C 

PRINT DATE: 01/14/2022 Page 1 of 2 Minutes Date: December 23, 2021 

 

DISTRICT COURT 

CLARK COUNTY, NEVADA 
 
 
Negligence - Auto COURT MINUTES December 23, 2021 

 
A-20-818569-C Taylor Cape, Plaintiff(s) 

vs. 
David Martinez, Defendant(s) 

 
December 23, 2021 3:00 AM Motion to Stay  
 
HEARD BY: Israel, Ronald J.  COURTROOM: RJC Courtroom 15C 
 
COURT CLERK: Patia Cunningham 
 
RECORDER:  
 
REPORTER:  
 
PARTIES  
PRESENT: 

 

 
JOURNAL ENTRIES 

 
- Defendants filed this Motion to Stay Case Pending Writ of Mandamus on an Order Shortening Time 
on December 14, 2021. Plaintiff filed its Opposition on December 22, 2021, in which Defendants 
replied on December 23, 2021.  
 
This Motion follows after this Court overruled Defendants'  Objection to the Discovery 
Commissioner's Report and Recommendations to compel Plaintiff's Rule 35 Examination upon 
certain conditions. With Rule 35 examinations being governed by NRS 52.380, Defendants'  primary 
bases for their Objection were that NRS 52.380 is unconstitutional and that good cause does not exist 
to enforce certain Rule 35 examination conditions. As such, Defendants filed a Petition for Writ of 
Mandamus with the Nevada Supreme Court to address these issues and now move for this Court to 
stay this case until the Supreme Court issues a ruling.  
 
However, this Court finds that there are no sufficient grounds to stay the entirety of this case pending 
Defendants'  Writ. Defendants'  sole claim rests on the constitutionality of NRS 52.380, yet, 
Defendants waived any constitutional challenge when they failed to serve the Secretary of State 
pursuant to NRS 30.130. Additionally, the Mikohn factors weigh in favor of denying the stay. Mikohn 
Gaming Corp. v. McCrea, 120 Nev. 248, 251, 89 P.3d 36, 38 (2004). Accordingly, Defendants  Motion is 

Case Number: A-20-818569-C

ELECTRONICALLY SERVED
1/14/2022 1:05 PM
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A-20-818569-C 

PRINT DATE: 01/14/2022 Page 2 of 2 Minutes Date: December 23, 2021 

 

DENIED.  
 
This Decision sets forth the Court's intended disposition on the subject but anticipates further Order 
of the Court to make such disposition effective as an Order. Such Order should set forth a synopsis of 
the supporting reasons proffered to the Court in briefing. Plaintiff s counsel is to prepare the Order 
and submit to Chambers for consideration in accordance with EDCR 7.21.  
 
CLERK'S NOTE: This Minute Order was electronically served to all registered parties for Odyssey 
File & Serve. 01/14/22 pc 
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SAO 
RYAN L. DENNETT, ESQ. 
Nevada Bar No. 005617 
rdennett@dennettwinspear.com 
BRENT D. QUIST, ESQ. 
Nevada Bar No. 009157 
bquist@dennettwinspear.com 
DENNETT WINSPEAR, LLP 
3301 N. Buffalo Drive, Suite 195 
Las Vegas, Nevada  89129 
Telephone: (702) 839-1100 
Facsimile: (702) 839-1113 
Attorneys for Defendant,  
Chilly Willy’s Handyman Services, LLC 

 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

TAYLOR MILES CAPE, 
 

Plaintiff, 
 

vs.  
 
DAVID G. MARTINEZ, individually; CHILLY 
WILLY’S HANDYMAN SERVICES, LLC, a 
domestic limited-liability company; DOES I 
through X; and ROE BUSINESS ENTITIES I 
through X, inclusive,  
 

Defendants. 

 
 
Case No:  A-20-818569-C 
Dept. No:    28 
 
                        
                                    

 
STIPULATION AND ORDER TO EXTEND DISCOVERY (SECOND REQUEST) AND TO 

EXTEND TRIAL (FIRST REQUEST) 

 Plaintiff TAYLOR MILES CAPE, by and through its counsel of record GREENMAN 

GOLDBERG RABY & MARTINEZ, Defendant CHILLY WILLY’S HANDYMAN SERVICES, LLC, 

by and through its counsel of record, DENNETT WINSPEAR, LLP, and Defendant DAVID G. 

MARTINEZ, by and through their counsel of record, KEATING LAW GROUP, hereby request the 

Court continue discovery for a period of 90 days and continue trial. 

I. 

INTRODUCTION 

 This case arises out of an automobile accident on November 11, 2018. Plaintiff TAYLOR 

CAPE was allegedly operating his vehicle southbound on Durango Drive attempting to make a 

JURY TRIAL:  11/14/2022
PTC/CC:  11/01/2022, 9:30 am

Entered in Odyssey./sj

Electronically Filed
01/03/2022 9:35 AM

Case Number: A-20-818569-C

ELECTRONICALLY SERVED
1/3/2022 9:36 AM
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 2  

  

 

left turn with a permissive green signal onto Oso Blanca Road. Defendant DAVID G. MARTINEZ, 

who was an alleged employee of CHILLY WILLY’S HANDYMAN SERVICES, LLC, allegedly 

went through the traffic light and struck Plaintiff CAPE.  

 Plaintiff alleges a traumatic brain injury, neck and back injuries, and ongoing pain 

complaints. Defendants have sought a Rule 35 neuropsychological exam with Dr. Etcoff without 

an observer or audio recording. Plaintiff disagrees with these conditions. The Discovery 

Commissioner and this Court have ordered the Rule 35 neuropsychological exam may move 

forward with an observer and audio recording. Defendants have recently filed a Petition for Writ 

with the Nevada Supreme Court as to this issue.  

 The initial expert disclosure deadline is January 7, 2022. Defendants seek an extension 

of the discovery deadlines, including the initial expert disclosure deadline, to allow for more time 

for the Nevada Supreme Court to rule on the issue.  Plaintiff reserves all rights but has agreed to 

a one-time extension of deadlines in the event the appellate court rules on the issues soon that 

allows other discovery to proceed in the meantime. 

II. 

EDCR 2.35 REQUIREMENTS 

A. DISCOVERY COMPLETED TO DATE 

 The parties have served their initial and supplemental NRCP 16.1(a)(1) disclosures. 

Parties have also served and responded to written discovery. Defendants have deposed the 

Plaintiff. Also, Plaintiff has undergone a Rule 35 examination with Dr. David Ginsburg, a 

neurologist. 

B. DISCOVERY THAT REMAINS TO BE COMPLETED 

 Plaintiff seeks to depose Defendant Martinez and to conduct a Rule 30(b)(6) deposition 

of Defendant Chilly Willy’s Handyman Service. Defendants continue to seek a Rule 35 

neuropsychological exam with the Plaintiff. Parties need to serve their initial Rule 16.1(a)(2) 

expert disclosures and, based on these disclosures, the parties will likely need to conduct expert 

depositions.  

 Defendants recently responded to Plaintiff’s written discovery requests.  Plaintiff will be 
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 3  

  

 

conferring with Defendants and, if necessary, seeking to compel further responses.  Document 

and individual depositions of the police also need to be conducted.  Supplementation of medical 

records is also on-going. 

C. REASONS WHY DISCOVERY HAS NOT BEEN COMPLETED 

 Plaintiff resides on the east coast. His deposition occurred earlier this Fall, during the 

same week as his Rule 35 exam with Dr. Ginsburg. 

 Much of the discovery Defendants seek to conduct will be based on the Rule 35 

neuropsychological exam and Dr. Etcoff’s findings. It is Defendants position that Dr. Etcoff’s is 

ethically and professionally prohibited from conducting the exam under the conditions placed by 

the Court, which Plaintiff opposes. Thus, Defendants have filed a Petition for Writ with the 

Nevada Supreme Court concerning the permissible scope of Rule 35 neuropsychological exams, 

and Defendants contend they will not be in a position to proceed with either a Rule 35 

neuropsychological exam or conduct discovery based on that exam.  

 The initial expert disclosure deadline is January 7, 2022. Defendants contend they will 

not be in a position to serve their initial expert disclosures by that date, and contend they will 

therefore be prejudiced unless the Court grants the requested discovery continuance. 

D. PROPOSED DISCOVERY SCHEDULE 
 
DEADLINE CURRENT DATE PROPOSED DATE 
Discovery deadline March 7, 2022 June 7, 20221 
Initial expert disclosures January 7, 2022 April 7, 2022 
Rebuttal expert disclosures February 7, 2022 May 9, 20222 
Dispositive motions April 7, 2022 July 6, 2022 
Amend pleadings/add parties January 7, 2022 April 7, 2022 

/// 

/// 

/// 

/// 

/// 

 
1 June 6th is a Sunday, and so the next court date is June 7, 2022. 

2 May 8th is a Sunday, and so the next court date is May 9, 2022. 
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 4  

  

 

E. CURRENT TRIAL DATE  

 Trial is currently set on a five-week stack to begin June 27, 2022. Trial will need to be 

continued. 

 
 
DATED:  12/30/21   
 
GREENMAN GOLDBERG RABY & 
MARTINEZ 
 
 
By:  /s/ Ryan A. Loosvelt   
DILLON G. COIL, ESQ. 
Nevada Bar No. 11541 
RYAN A. LOOSVELT, ESQ. 
Nevada Bar No. 8550 
2770 S. Maryland Parkway, Suite 100 
Las Vegas, Nevada 89109 
Telephone: (702) 384-1616 
Facsimile: (702) 384-2990 
Attorneys for Plaintiff, 
Taylor Miles Cape 
 

DATED:  12/30/21   
 
DENNETT WINSPEAR, LLP 
 
 
 
By:  /s/ Brent D. Quist   
RYAN L. DENNETT, ESQ. 
Nevada Bar No. 005617 
BRENT D. QUIST, ESQ. 
Nevada Bar No. 009157 
3301 N. Buffalo Drive, Suite 195 
Las Vegas, Nevada  89129 
Telephone: (702) 839-1100 
Facsimile: (702) 839-1113 
Attorneys for Defendant, 
Chilly Willy’s Handyman Service, LLC. 

 
DATED:  12/30/21   
 
KEATING LAW GROUP 
 
 
By:  /s/ John T. Keating   
JOHN T. KEATING, ESQ. 
Nevada Bar No. 6373 
9130 W. Russell Road, Suite 200 
Las Vegas, Nevada 89148 
Telephone: (702) 228-6800 
Facsimile: (702) 228-0443 
Attorneys for Defendant, 
David G. Martinez 
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ORDER 

 UPON STIPULATION OF COUNSEL and good cause appearing,  

 IT IS SO ORDERED THIS    day of     , 2021.  

 
 
 
             

       
 
Submitted by: 
 
DENNETT WINSPEAR, LLP 
 
 
By /s/ Brent D. Quist  
RYAN L. DENNETT, ESQ. 
Nevada Bar No. 005617 
BRENT D. QUIST, ESQ. 
Nevada Bar No. 009157 
3301 N. Buffalo Drive, Suite 195 
Las Vegas, Nevada  89129 
Telephone: (702) 839-1100 
Facsimile: (702) 839-1113 
Attorneys for Defendant,  
Chilly Willy’s Handyman Services, LLC 

COURT ORDERED, the June 27, 2022, trial date is VACATED and reset on the 
November 14, 2022, five-week stack with Pretrial Conference/Calendar Call on 

November 1, 2022, at 9:30 a.m.  An Amended Trial Order will NOT be prepared.

sj

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
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Zaira Baldovinos

From: Ryan Loosvelt <rloosvelt@ggrmlawfirm.com>
Sent: Wednesday, December 29, 2021 3:59 PM
To: Brent Quist
Cc: Zaira Baldovinos; J. Keating; Danielle Glave
Subject: RE: Cape - SAO discovery continuance

You can use me e‐signature on this latest draft.  Thanks, 
 

 

Ryan Loosvelt 
Attorney 
O: 702.384.1616 | F: 702.384.2990 | www.ggrmlawfirm.com
2770 S. Maryland Parkway, Suite 100, Las Vegas, NV 89109

 
 

From: Brent Quist <bquist@dennettwinspear.com>  
Sent: Wednesday, December 29, 2021 3:48 PM 
To: Ryan Loosvelt <rloosvelt@ggrmlawfirm.com> 
Cc: Zaira Baldovinos <zaira@dennettwinspear.com>; J. Keating <jkeating@keatinglg.com>; Danielle Glave 
<dglave@ggrmlawfirm.com> 
Subject: RE: Cape ‐ SAO discovery continuance 
 
Ryan, 
 
I have corrected a few typos. Otherwise, I am in agreement with your language. My draft, with the typo revisions is 
attached. If you agree with it please authorize the use of your e‐signature. 
 
Likewise John, please let me know if I can use your e‐signature. 
 
I would like to file this in the morning. 
 
Brent 
 

From: Ryan Loosvelt <rloosvelt@ggrmlawfirm.com>  
Sent: Wednesday, December 29, 2021 3:43 PM 
To: Brent Quist <bquist@dennettwinspear.com> 
Cc: Zaira Baldovinos <zaira@dennettwinspear.com>; J. Keating <jkeating@keatinglg.com>; Danielle Glave 
<dglave@ggrmlawfirm.com> 
Subject: RE: Cape ‐ SAO discovery continuance 
 
Here are my revisions.  I added my name to the signatory line on the clean version as well.  Ok to submit as revised 
here.   
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Zaira Baldovinos

From: J. Keating <jkeating@keatinglg.com>
Sent: Wednesday, December 29, 2021 5:57 PM
To: Brent Quist; Ryan Loosvelt
Cc: Zaira Baldovinos; Danielle Glave
Subject: RE: Cape - SAO discovery continuance

Yes you may. 
 

From: Brent Quist <bquist@dennettwinspear.com>  
Sent: Wednesday, December 29, 2021 3:48 PM 
To: Ryan Loosvelt <rloosvelt@ggrmlawfirm.com> 
Cc: Zaira Baldovinos <zaira@dennettwinspear.com>; J. Keating <jkeating@keatinglg.com>; Danielle Glave 
<dglave@ggrmlawfirm.com> 
Subject: RE: Cape ‐ SAO discovery continuance 
 
Ryan, 
 
I have corrected a few typos. Otherwise, I am in agreement with your language. My draft, with the typo revisions is 
attached. If you agree with it please authorize the use of your e‐signature. 
 
Likewise John, please let me know if I can use your e‐signature. 
 
I would like to file this in the morning. 
 
Brent 
 

From: Ryan Loosvelt <rloosvelt@ggrmlawfirm.com>  
Sent: Wednesday, December 29, 2021 3:43 PM 
To: Brent Quist <bquist@dennettwinspear.com> 
Cc: Zaira Baldovinos <zaira@dennettwinspear.com>; J. Keating <jkeating@keatinglg.com>; Danielle Glave 
<dglave@ggrmlawfirm.com> 
Subject: RE: Cape ‐ SAO discovery continuance 
 
Here are my revisions.  I added my name to the signatory line on the clean version as well.  Ok to submit as revised 
here.   
 

 

Ryan Loosvelt 
Attorney 
O: 702.384.1616 | F: 702.384.2990 | www.ggrmlawfirm.com
2770 S. Maryland Parkway, Suite 100, Las Vegas, NV 89109

 
 

From: Brent Quist <bquist@dennettwinspear.com>  
Sent: Wednesday, December 29, 2021 3:28 PM 
To: Ryan Loosvelt <rloosvelt@ggrmlawfirm.com> 
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CSERV

DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO: A-20-818569-CTaylor Cape, Plaintiff(s)

vs.

David Martinez, Defendant(s)

DEPT. NO.  Department 28

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District 
Court. The foregoing Stipulation and Order to Extend Discovery Deadlines was served via 
the court’s electronic eFile system to all recipients registered for e-Service on the above 
entitled case as listed below:

Service Date: 1/3/2022

Theresa Amendola tamendola@dennettwinspear.com

Susan Boschee sboschee@keatinglg.com

Dillon Coil dcoil@ggrmlawfirm.com

Ashley Marchant amarchant@dennettwinspear.com

Rebecca Guardado rguardado@ggrmlawfirm.com

Zaira Baldovinos zaira@dennettwinspear.com

Ryan Loosvelt rloosvelt@ggrmlawfirm.com

Nicole Reyes nreyes@keatinglg.com

Danielle Glave dglave@ggrmlawfirm.com
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ECC 

GABRIEL A. MARTINEZ, ESQ. 

Nevada Bar No. 326 

DILLON G. COIL, ESQ. 

Nevada Bar No. 11541 

BRIAN P. NESTOR, ESQ. 

Nevada Bar No. 13551 

GREENMAN GOLDBERG RABY & MARTINEZ 

2770 S. Maryland Pkwy., Ste. 100 

Las Vegas, NV  89109 

Phone:  702. 384.1616 ~ Fax:  702.384.2990 

Email: gmartinez@ggrmlawfirm.com 

 dcoil@ggrmlawfirm.com 

 bnestor@ggrmlawfirm.com 

  

Attorneys for Plaintiff 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

 

TAYLOR MILES CAPE, 

 

Plaintiff, 

 

 vs. 

 

DAVID G. MARTINEZ, individually; 

CHILLY WILLY’S HANDYMAN 

SERVICES, LLC, a domestic limited-

liability company; DOES I through X and 

ROE Business Entities III through X, 

inclusive, 

 

  Defendants. 

 

CASE NO.:   A-20-818569-C 

DEPT. NO.:  28 

 

 

   

 

PLAINTIFF’S INITIAL EARLY CASE CONFERENCE 

WITNESS AND EXHIBIT LIST AND PRE-TRIAL DISCLOSURES 

Plaintiff, TAYLOR MILES CAPE, by and through his attorneys, Gabriel Martinez, Esq., 

Dillon G. Coil, Esq., and Brian P. Nestor, Esq., of the law firm GREENMAN GOLDBERG RABY & 

MARTINEZ, hereby submits his list of witnesses, exhibits and pre-trial disclosures, as follows:  

/// 

Case Number: A-20-818569-C

ELECTRONICALLY SERVED
11/11/2020 11:52 AM
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I. 

WITNESSES 

 1. Taylor Cape 

c/o Brian P. Nestor, Esq. 

GREENMAN, GOLDBERG, RABY & MARTINEZ 

  2770 S. Maryland Pkwy., Ste 100 

  Las Vegas, Nevada 89109 

 

Taylor Cape is expected to testify regarding his knowledge of the facts and circumstances 

surrounding this collision, which is the subject of this litigation as well as damages and injuries 

she sustained. 

 

2. David G. Martinez-Holdridge 

            c/o John T. Keating, Esq. 

 KEATING LAW GROUP 

  9130 W. Russell Road, Ste. 200 

                        Las Vegas, NV 89148 

 

David G. Martinez is expected to testify regarding his knowledge of the facts and 

circumstances surrounding this collision, which is the subject of this litigation as well as 

damages and injuries Plaintiff sustained. 

3. Chilly Willy’s Handyman Services, LLC 

 c/o Ryan L. Dennett, Esq. 

 DENNETT WINSPEAR, LLP 

 3301 N. Buffalo Drive, Ste. 195 

 Las Vegas, NV 89129 

 

Chilly Willy’s Handyman Services, LLP is expected to testify regarding its knowledge 

of the facts and circumstances surrounding this collision, which is the subject of this litigation 

as well as damages and injuries Plaintiff sustained. 

 

4. Angela Olguin 

 346 Ocean View Blvd. 

 Lompoc, CA 98437 

  

Angela Olguin is expected to testify regarding her knowledge surrounding this collision, 

which is the subject of this litigation. 

 

5. Ashley Warren 

 6835 Rolling Boulder St. 

 Las Vegas, NV 89149 
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Ashley Olguin is expected to testify regarding her knowledge surrounding this collision, 

which is the subject of this litigation. 

 

6. Chris Osorio 

 8704 Willow Cabin St. 

 Las Vegas, NV 89131 

 

Chris Osorio is expected to testify regarding his knowledge surrounding this collision, 

which is the subject of this litigation. 

 

7. Silina Indalecio 

 9354 Writing Ave. 

 Las Vegas, NV 89149 

 

Silina Indalecio is expected to testify regarding her knowledge surrounding this collision, 

which is the subject of this litigation. 

 

8. Jose Gonzalez Martinez 

 1209 Pyramid Dr. 

 Las Vegas, NV 89108 

 

Jose Gonzalez Martinez is expected to testify regarding his knowledge surrounding this 

collision, which is the subject of this litigation. 

 

9. Officer Matthew Ware 

 LVMPD ID No. 9684 

 400 S. Martin Luther King, Jr Blvd. 

 Las Vegas, NV 89106 

 

Officer Matthew Ware is expected to testify regarding his knowledge surrounding this 

collision, which is the subject of this litigation. 

 

10. Jan Roughan, BSN, RN, PHN, CRRN/ABSNC 

 465 N. Halstead Street, Ste. 120 

 Pasadena, CA 91107 

 

Ms. Jan Roughan is expected to testify regarding the injuries sustained by Plaintiff and 

future treatment required as a result of these injuries. 

   

PLAINTIFF’S HEALTHCARE PROVIDERS 

 The following treating physicians are expected, but not limited to testify to the opinions 

(including causation) outlined in their records and/or otherwise disclosed and based upon the 

records contained in their file, to any additional opinions that result from Plaintiff’s continued 

treatment and will testify and give opinions regarding the care and treatment of Plaintiff., 
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Plaintiff’s ancillary treatment and Plaintiff’s diagnosis and prognosis.  It is expected that the 

following individual medical providers, their custodians of records and persons with knowledge 

will testify regarding the injuries, treatment, expense, costs for future treatment, and all other 

relevant information pertaining to Plaintiff.  Additionally, each and every one of the following 

medical providers is designated and deemed an expert and may be called at the time of trial to 

provide expert testimony regarding Plaintiff’s injuries, the causation of said injuries and all the 

medical treatment and damages incurred by Plaintiff.  Their testimony and opinions will consist 

of the nature of the Plaintiff’s injuries, Plaintiff’s diagnosis and prognosis, causation of 

Plaintiff’s injuries and the necessity of the medical treatment rendered, the necessity of future 

treatment to be rendered, the causation of the necessity for past and future medical treatment, 

and/or their opinions as to past and future restrictions of activities, including work activities, 

causally related to the subject incident.  Their testimony will also include authenticity of medical 

records, the cost of past and future medical care, the reasonableness of such costs, and whether 

those medical costs are reasonable and customary for this community. Their testimony will also 

address any referrals made to other providers and the billing and treatment of same, including 

any surgical recommendations.  Their testimony will also include opinions as to whether 

Plaintiff has a diminished work life expectancy as a result of the subject incident.  They will 

testify in accordance with their file and regarding documents reviewed outside their file in the 

course of providing treatment and/or defending their treatment and opinions against the 

criticisms of experts retained by the Defendant. 

 

1. Attending Physician and/or 

  N.R.C.P. 30(b)(6) Witness(es) and/or 

Custodian of Records 

  UMC Medical Center 

  1800 W. Charleston Blvd., 

  Las Vegas, Nevada 89106 

 

 2. Attending Provider and/or 

  N.R.C.P. 30(b)(6) Witness(es) and/or 

                       Custodian of Records 

  Pueblo Medical Imaging 

  5495 S. Rainbow Blvd. Ste. 203 

  Las Vegas, NV 89118 
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3. Sunshine Collins, PsyD and/or 

  N.R.C.P. 30(b)(6) Witness(es) and/or 

Custodian of Records 

9163 W. Flamingo Rd., Ste. 120 

Las Vegas, NV 89147 

                         

 4. Attending Physician and/or 

  N.R.C.P. 30(b)(6) Witness(es) and/or 

Custodian of Records 

  Spring Mountain Treatment Center 

  7000 Spring Mountain Rd. 

  Las Vegas, NV 89117 

 

 5. Attending Physician and/or 

                       N.R.C.P. 30(b)(6) Witness(es) and/or 

                       Custodian of Records 

  Seven Hills Behavioral Health Hospital 

  3021 W. Horizon Ridge Pkwy. 

  Henderson, NV 89052 

                       

6. Leesha Bitto and/or 

  N.R.C.P. 30(b)(6) Witness(es) and/or 

Custodian of Records 

Leesha Bitto 

3201 S. Maryland Pkwy., Ste. 318 

Las Vegas, NV 89109 

 

7. Attending Physician and/or 

  N.R.C.P. 30(b)(6) Witness(es) and/or 

Custodian of Records 

Las Vegas Radiology 

3201 S, Maryland Pkwy., Ste. 102 

Las Vegas, NV 89109 

   

 8.  Attending Physician and/or 

  N.R.C.P. 30(b)(6) Witness(es) and/or 

  Custodian of Records 

  Greenwalt Chiropractic 

  7500 W. Sahara Ave. 

  Las Vegas, NV 89117 

 

 9.        Enrico Fazzini, M.D. and/or 

  N.R.C.P. 30(b)(6) Witness(es) and/or 

  Custodian of Records 

  826 E. Charleston Blvd. 

  Las Vegas, NV 89074 
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 10. Attending Physician and/or 

  N.R.C.P. 30(b)(6) Witness(es) and/or 

  Custodian of Records 

  Emp of Clark UMC PPL 

  P.O. Box 18925 

  Belfast, ME 04915 

  

 11. Attending Physician and/or 

  N.R.C.P. 30(b)(6) Witness(es) and/or 

  Custodian of Records 

  Desert Radiologist 

  11460 N. Meridian St. 

  Carmel, IN 46032 

    

 12. Attending Physician and/or 

  N.R.C.P. 30(b)(6) Witness(es) and/or 

  Custodian of Records 

  American Medical Response 

  50 S. Main St., Ste. 401 

  Akron, OH 44308 

 

 13. Akindale Kolade, MD and/or 

  N.R.C.P. 30(b)(6) Witness(es) and/or 

  Custodian of Records 

  3201 S. Maryland Pkwy., #318 

  Las Vegas, NV 89109 

Further, these medical providers are expected to testify regarding Plaintiff’s injuries 

resulting from the collision, their treatment, prognosis and the cost of the services rendered. 

Plaintiff anticipates that she may require testimony from any and all custodians of records, 

which are necessary to authenticate documents, which are not stipulated to regarding 

admissibility by the parties herein. 

 Plaintiff reserves the right to call any and all expert witnesses which Plaintiff may 

hereafter select as the need arises during the course of this litigation; and Plaintiff further 

reserves the right to supplement this witness list if any other witnesses becomes known to 

Plaintiff as this litigation progresses and as other witnesses are discovered or located. 

 Plaintiff reserves the right to call rebuttal and/or impeachment witnesses; to call the 

records custodian for any person(s) or institutions(s) to which there is an objection concerning 

authenticity; and call any and all witnesses of any other party in this matter. 
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II. 

DOCUMENTS 

1. LVMPD State of Nevada – Traffic Crash Report (Bate Nos. 0001- 0008); 

2. UMC Medical Center medical records and billing (Bate Nos. 0009- 0083); 

3. Pueblo Medical Imaging medical records and billing (Bate Nos. 0084- 0088); 

4. Sunshine Collins, LLC medical records and billing (Bate Nos. 0089- 0116);  

5. Spring Mountain Treatment Center medical records and billing (Bate No. 0117- 

0344); 

6. Las Vegas Radiology medical records and billing (Bate No. 0345-0352);  

7. Greenwalt Chiropractic medical records and billing (Bate Nos. 0353- 0406); 

8. Enrico Fazzini, MD medical records and billing (Bate Nos. 0407- 0418); 

9. Emp of Clark UMC PLLC billing statement (Bate Nos. 0419- 0422); 

10. Desert Radiologist billing statement (Bate No. 0423); 

11. American Medical Response medical records and billing (Bate Nos. 0424- 0433); 

12. Jan Roughan, BSN, RN, PHN Life Care Plan report (Bate Nos. 0434- 0441); 

13. Color photographs of Plaintiff’s property damage (Bate Nos. 0442- 0451). 

 Plaintiff reserves the right to submit as an exhibit any document or tangible item 

identified by any other party in this action or obtained from any third party.  Plaintiff further 

reserves the right to amend and/or supplement this list of documents or tangible items as 

discovery proceeds. 

 In addition, neither inclusion of any documents or tangible items within this disclosure 

nor acceptance of documents provided by any other party hereto in a disclosure shall be deemed 

as a waiver by Plaintiff of any evidentiary rights Plaintiff may have with respect to those 

documents and/or tangible items, including, but not limited to, objections related to authenticity, 

materiality, relevance, foundation, hearsay, or any other rights as may be permitted pursuant to 

the Nevada Rules of Evidence. 

/// 

/// 
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III. 

PLAINTIFF’S COMPUTATION OF DAMAGES 

The following medical specials were incurred as a direct result of the subject collision: 

MEDICAL PROVIDER DATES OF SERVICE TOTAL CHARGES 

UMC Medical Center 11/22/18 $9,037.77 

Pueblo Medical Imaging 1/10/19 $5,700.00 

Sunshine Collins, LLC 6/3/19- 9/30/19 $3,181.19 

Spring Mountain Treatment Center 8/24/17- 8/29/17 $12,000.00 

Seven Hills Behavioral Health Hospital  Pending 

Leesha Bitto  Pending 

Las Vegas Radiology 6/20/19 $1,650.00 

Greenwalt Chiropractic 11/28/18- 2/11/19 $1,940.00 

Enrico Fazzini, DO. 12/15/18- 7/24/19 $3,900.00 

Emp of Clark UMC PLLC 11/22/18 $1,051.20 

Desert Radiologist 11/22/18 $425.00 

American Medical Response 11/21/18 $1,286.31 

Akindele Kolade, MD  Pending 

PAST MEDICAL EXPENSES  $40,171.47 

 Past Medical and Related Expenses  $40,171.47 

 Past Wage Loss     To be determined 

 Future Loss of Wages and Earning Capacity  To be determined  

 Future Medical Expenses    $5,656,763.00 

 Total Special Damages    To be determined 

Further, at trial, the Jury will decide upon a sum of money sufficient to reasonably and 

fairly compensate Plaintiff for the following items: 

 1. The reasonable medical expenses Plaintiff has necessarily incurred as a result of 

the collision and the medical expenses which the Jury believes the Plaintiff is reasonably certain 

to incur in the future as a result of the collision, discounted to present value. 

 2. Plaintiff’s loss of earnings or earning capacity from the date of the collision to 

the present. 

 3. Plaintiff’s loss of earnings or earning capacity which the Jury believes the 

Plaintiff is reasonably certain to experience in the future as a result of the collision, discounted 
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to present value.  Also, the Jury will include the reasonable value of services performed by 

another in doing things for the Plaintiff, which except for the injuries, Plaintiff would ordinarily 

have performed. 

 4. The physical and mental pain, suffering, anguish and disability endured by the 

Plaintiff from the date of the collision to the present; and 

 5. The physical and mental pain, suffering, anguish and disability which the jury 

believes Plaintiff is reasonably certain to experience in the future as a result of the collision,  

discounted to present value. 

 Plaintiff reserves all rights to seek other damages including, but not limited to, general 

and exemplary damages in an amount to be proven at trial. 

PRE-TRIAL DISCLOSURES 

Pursuant to N.R.C.P. 16.1.(a)(3) 

I. 

PLAINTIFF’S WITNESSES PURSUANT TO N.R.C.P. 16.1 (a)(3)(A) 

 NAME EXPECTED 

TO 

PRESENT 

SUBPOENAED MAY 

CALL 

BY 

DEPO 

1. Taylor Cape 

c/o Brian P. Nestor, Esq. 

GREENMAN, GOLDBERG, RABY & 

MARTINEZ 

2770 S. Maryland Pkwy.  

Ste. 100 

Las Vegas, Nevada 89109 

 

X    

2. David G. Martinez-Holdridge 

c/o John T. Keating, Esq. 

KEATING LAW GROUP 

9130 W. Russell Road, Ste. 200 

Las Vegas, NV 89148 

 

X    
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 NAME EXPECTED 

TO 

PRESENT 

SUBPOENAED MAY 

CALL 

BY 

DEPO 

3. Chilly Willy’s Handyman 

Services, LLC 

c/o Ryan L. Dennett, Esq. 

DENNETT WINSPEAR, LLP 

3301 N. Buffalo Drive, Ste. 195 

Las Vegas, NV 89129 

 

X        

4. Angela Olguin 

346 Ocean View Blvd. 

Lompoc, CA 98437 

  X  

5. Ashley Warren 

6835 Rolling Boulder St. 

Las Vegas, NV 89149 

  X  

6. Chris Osorio 

8704 Willow Cabin St. 

Las Vegas, NV 89131 

  X  

7. Silina Indalecio 

9354 Writing Ave. 

Las Vegas, NV 89149 

  X  

8. Jose Gonzalez Martinez 

1209 Pyramid Dr. 

Las Vegas, NV 89108 

 

  X  

9. Officer Matthew Ware 

LVMPD ID No. 9684 

400 S. Martin Luther King,  

Jr. Blvd. 

Las Vegas, NV 89106 

 

  X  

10. Jan Roughan, BSN, RN, PHN, 

CRRN/ABSNC 

465 N. Halstead Street, Ste. 120 

Pasadena, CA 91107 

  X  
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 NAME EXPECTED 

TO 

PRESENT 

SUBPOENAED MAY 

CALL 

BY 

DEPO 

11. Attending Physician and/or 

N.R.C.P. 30(b)(6) Witness(es) 

and/or Custodian of Records 

UMC Medical Center 

1800 W. Charleston Blvd., 

Las Vegas, Nevada 89106 

 

      X  

 

 

 

 

12. Attending Provider and/or 

N.R.C.P. 30(b)(6) Witness(es) 

and/or Custodian of Records 

Pueblo Medical Imaging 

5495 S. Rainbow Blvd. Ste. 203 

Las Vegas, NV 89118 

 

      X  

 

 

 

 

 

13. Sunshine Collins, PsyD and/or 

N.R.C.P. 30(b)(6) Witness(es) 

and/or Custodian of Records 

9163 W. Flamingo Rd., Ste. 120 

Las Vegas, NV 89147 

      X  

 

 

 

 

14. Attending Physician and/or 

N.R.C.P. 30(b)(6) Witness(es) 

and/or Custodian of Records 

Spring Mountain Treatment 

Center 

7000 Spring Mountain Rd. 

Las Vegas, NV 89117 

 

      X  

15. Attending Physician and/or 

N.R.C.P. 30(b)(6) Witness(es) 

and/or Custodian of Records 

Seven Hills Behavioral Health 

Hospital 

3021 W. Horizon Ridge Pkwy. 

Henderson, NV 89052 

 

      X  

16. Leesha Bitto and/or 

N.R.C.P. 30(b)(6) Witness(es) 

and/or Custodian of Records 

Leesha Bitto 

3201 S. Maryland Pkwy.,  

Ste. 318 

Las Vegas, NV 89109 

 

     X  
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 NAME EXPECTED 

TO 

PRESENT 

SUBPOENAED MAY 

CALL 

BY 

DEPO 

17. Attending Physician and/or 

N.R.C.P. 30(b)(6) Witness(es) 

and/or Custodian of Records 

Las Vegas Radiology 

3201 S, Maryland Pkwy.,  

Ste. 102 

Las Vegas, NV 89109 

 

      X  

18. Attending Physician and/or 

N.R.C.P. 30(b)(6) Witness(es) 

and/or Custodian of Records 

Greenwalt Chiropractic 

7500 W. Sahara Ave. 

Las Vegas, NV 89117 

       X  

19. Enrico Fazzini, M.D. and/or 

N.R.C.P. 30(b)(6) Witness(es) 

and/or Custodian of Records 

826 E. Charleston Blvd. 

Las Vegas, NV 89074 

 

  X  

20. Attending Physician and/or 

N.R.C.P. 30(b)(6) Witness(es) 

and/or Custodian of Records 

Emp of Clark UMC PPL 

P.O. Box 18925 

Belfast, ME 04915 

 

  X  

21. Attending Physician and/or 

N.R.C.P. 30(b)(6) Witness(es) 

and/or Custodian of Records 

Desert Radiologist 

11460 N. Meridian St. 

Carmel, IN 46032 

 

  X  

22. Attending Physician and/or 

N.R.C.P. 30(b)(6) Witness(es) 

and/or Custodian of Records 

American Medical Response 

50 S. Main St., Ste. 401 

Akron, OH 44308 

 

  X  
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 NAME EXPECTED 

TO 

PRESENT 

SUBPOENAED MAY 

CALL 

BY 

DEPO 

23. Akindale Kolade, MD and/or 

N.R.C.P. 30(b)(6) Witness(es) 

and/or Custodian of Records 

3201 S. Maryland Pkwy., #318 

Las Vegas, NV 89109 

  X  

Plaintiff may call the Custodian of Records of all treating physicians to testify as to the 

completeness and accuracy of records, medical records and bills generated in the normal course 

of business. 

 Plaintiff reserves the right to call any witness named by Defendants.  Plaintiff reserves 

the right to call any witness as may be necessary for the purpose of impeachment.  Plaintiff may 

call any and all witnesses in rebuttal to testimony given by Defendants’ witnesses.  Plaintiff 

reserves the right to object to any of Defendants’ witnesses at the time of trial. 

I. 

PLAINTIFF'S EXHIBITS PURSUANT TO N.R.C.P. 16.1 (a)(3)(B) 

 EXHIBIT EXPECT TO 

USE 

MAY 

USE 

1.  LVMPD State of Nevada – Traffic Crash Report (Bate 

Nos. 0001- 0008); 

X  

2.  UMC Medical Center medical records and billing (Bate 

Nos. 0009- 0083); 

X  

3.  Pueblo Medical Imaging medical records and billing (Bate 

Nos. 0084- 0088); 

X  

4.  Sunshine Collins, LLC medical records and billing (Bate 

Nos. 0089- 0116);  

X  

5.  Spring Mountain Treatment Center medical records and 

billing (Bate No. 0117- 0344); 

           X  

6.  Las Vegas Radiology medical records and billing (Bate 

No. 0345-0352);  

X  

7.  Greenwalt Chiropractic medical records and billing (Bate 

Nos. 0353- 0406); 

X  

8.  Enrico Fazzini, MD medical records and billing (Bate 

Nos. 0407- 0418); 

X  

9.  Emp of Clark UMC PLLC billing statement (Bate Nos. 

0419- 0422); 

X  

10.  Desert Radiologist billing statement (Bate No. 0423); X  
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 EXHIBIT EXPECT TO 

USE 

MAY 

USE 

11.  American Medical Response medical records and billing 

(Bate Nos. 0424- 0433); 

X  

12.  Jan Roughan, BSN, RN, PHN Life Care Plan report (Bate 

Nos. 0434- 0441); 

X  

13.  Color photographs of Plaintiff’s property damage (Bate 

Nos. 0442- 0451). 

X  

 Plaintiff may use any and all writings, published works, journals, treatises, medical texts, 

affidavits, films, drawings, graphs, charts, photographs, reports, computer tapes, computer discs, 

and other data compilations, and other medical reference materials which Plaintiff and/or 

Plaintiff’s expert use in support of Plaintiff’s allegations. 

Deposition transcripts will be used as needed for rebuttal or impeachment. Deposition 

transcripts may also be used for direct examination if the witness is unable to appear at the time 

of trial. 

 Plaintiff may also use the parties' responses to discovery as necessary. 

 Plaintiff reserves the right to object to the admission of Defendants’ exhibits at the time 

of trial. 

 Plaintiff reserves the right to use any and all other exhibits needed for rebuttal or 

impeachment. 

 Plaintiff may offer documents produced by Plaintiff and Defendants which experts have 

reviewed or used in forming their opinions, including but not limited to reports, pleadings, 

correspondence, notes, as well as medical records and billings. 

 Plaintiff further reserves the right to utilize any and all documents produced by 

Defendants. 

III. 

PLAINTIFF’S OBJECTION TO DEFENDANT'S EXHIBITS 

PURSUANT TO N.R.C.P. 16.1 (a)(3)(c) 

 None at this time.  Plaintiff reserves the right to object to any exhibit listed by Defendants 

in Pre-Trial Disclosures and after such time as the Court has ruled on pre-trial motions and 

motions in limine and/or at the time of trial. 
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IV. 

PLAINTIFF WILL PRESENT THE FOLLOWING DEPOSITIONS AT TRIAL 

PURSUANT TO N.R.C.P. 16.1 (a)(3)(B) 

      Plaintiff does not anticipate presenting testimony by deposition at this time. 

V. 

PLAINTIFF’S DEMONSTRATIVE EXHIBITS 

 Plaintiff may offer at trial, certain Exhibits for demonstrative purposes including, but not 

limited to, the following: 

a. Actual surgical hardware, plates, screws, surgical tools, and surgical equipment 

as used in Plaintiff’s medical treatment and anticipated to be used in future 

treatment; 

b. Demonstrative and actual photographs and videos of surgical procedures and 

other diagnostic tests Plaintiff has undergone and will undergo in the future; 

 c. Actual diagnostic studies and computer digitized diagnostic studies;  

 d. Samples of tools used in surgical procedures; 

e. Diagrams, drawings, pictures, photos, film, video, DVD and CD ROM of 

various parts of the human body, diagnostic tests and surgical procedures; 

f. Computer simulation, finite element analysis, mabymo and similar forms of 

computer visualization; 

g. Power point images/drawings/diagrams/animations/story boards depicting the 

facts and circumstances of the subject incident, the parties involved, the 

location of the subject collision and what occurred in the subject collision; 

 h. Pictures of Plaintiff prior and subsequent to the subject collision; 

 i. Surgical Timeline; 

 j. Medical treatment timeline; 

 k. Future Medical Timeline; 

 l. Charts depicting Plaintiff’s Loss of Earning Capacity; 

 m. Charts depicting Plaintiff’s Life Care Plans; 
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 n. Charts depicting Plaintiff’s Loss of Hedonic Damages; 

 o. Charts depicting Plaintiff’s Loss of Household Services; 

 p. Photographs of Plaintiff’s Witnesses; 

 q. Charts depicting Plaintiff’s Life Expectancy; 

 r. Story boards and computer digitized power point images; 

s. Blow-ups/transparencies/digitized images of medical records, medical bills, 

photographs and other exhibits; 

 t. Diagrams/story boards/computer re-enactment of the subject incident; 

 u. Diagrams of various parts of the human body related to Plaintiff’s injuries; 

 v. Photographs of various parts of the human body related to Plaintiff’s injuries; 

 w. Models of the human body related to Plaintiff’s injuries; 

 x. Samples of a spinal cord stimulator and leads; 

 y. Sample of an intrathecal drug delivery system and leads; 

z. Samples of the needles and surgical tools used in Plaintiff’s various diagnostic 

and therapeutic pain management procedures. 

DATED this 11th day of November, 2020. 

GREENMAN GOLDBERG RABY & MARTINEZ 

 

/s/ Dillon G. Coil 

GABRIEL A. MARTINEZ, ESQ. 

Nevada Bar No. 326 

DILLON G. COIL, ESQ. 

Nevada Bar No. 11541 

BRIAN P. NESTOR, ESQ. 

Nevada Bar No. 13551 

2770 S. Maryland Pkwy, Ste. 100 

Las Vegas, NV  89109 

Phone:  702. 384.1616 ~ Fax:  702.384.2990 

Attorneys for Plaintiff 
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 CERTIFICATE OF SERVICE 

 Pursuant to NRCP 5(b), I certify that I am an employee of GREENMAN, GOLDBERG, RABY 

& MARTINEZ, and that on the 11th day of November, 2020, I caused the foregoing document 

entitled PLAINTIFF’S INITIAL EARLY CASE CONFERENCE WITNESS AND 

EXHIBIT LIST AND PRE-TRIAL DISCLOSURES to be served upon those persons 

designated by the parties in the E-service Master List for the above-referenced matter in the 

Eighth Judicial Court E-filing System in accordance with the mandatory electronic service 

requirements of Administrative Order 14-2 and the Nevada Electronic Filing and Conversion 

Rules.  

 

 

/s/ Michael Madden 

__________________________________ 

An Employee of GREENMAN, GOLDBERG,  

RABY & MARTINEZ 

 

APP000201



 

1 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

SCHTO 
 

DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 
 

TAYLOR MILES CAPE,  
 
                                            Plaintiff(s), 
 
vs.       
     
DAVID G. MARTINEZ, individually; CHILLY 
WILLY’S HANDYMAN SERVICES, LLC, a 
domestic limited-liability company; DOES I 
through X and ROE Business Entities III 
through X, inclusive.   
    
                                            Defendant(s). 
 

 
 
CASE NO. A-20-818569-C 
DEPT NO. XXVIII 
 
      
 
 
TRIAL DATE:  June 27, 2022 
TRIAL TIME:  1:30 p.m.  
 
ENTERED INTO ODYSSEY/sj 

 
 

SCHEDULING ORDER AND ORDER SETTING CIVIL JURY TRIAL 
 
NATURE OF ACTION:  Negligence - Auto 

 

TIME REQUIRED FOR TRIAL:  7 - 10 DAYS (JURY DEMAND)  

 

DATES FOR SETTLEMENT CONFERENCE:  NONE 

                                   

Counsel representing all parties and after consideration by the Honorable Ronald J. 

Israel, 

IT IS HEREBY ORDERED:  

1. All parties shall complete discovery on or before January 7, 2022.   

 2. All parties shall file motions to amend pleadings or add parties on or before 

October 7, 2021.   

 3. All parties shall make initial expert disclosures pursuant to N.R.C.P. 16.1(a)(2) 

on or before October 7, 2021.   

 4. All parties shall make rebuttal expert disclosures pursuant to N.R.C.P. 16.1(a)(2) 

Electronically Filed
01/13/2021 7:36 PM

Case Number: A-20-818569-C

ELECTRONICALLY SERVED
1/13/2021 7:37 PM
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on or before November 8, 2021. 

 5. All parties shall file dispositive motions on or before February 7, 2022.   

Certain dates from your case conference report(s) may have been changed to bring them 

into compliance with N.R.C.P. 16.1. 

Within 60 days from the date of this Scheduling Order, the Court shall notify counsel for 

the parties as to the date of trial, as well as any further pretrial requirements in addition to those 

set forth above.   

Unless otherwise directed by the court, all pretrial disclosures pursuant to N.R.C.P. 

16.1(a)(3) must be made at least 30 days before trial. 

Motions for extensions of discovery shall be made directly to this Court.  Discovery is 

completed on the day responses are due or the day a deposition begins.  

 Unless otherwise ordered, all discovery disputes (except disputes presented at a pre-trial 

conference or at trial) must first be heard by the Discovery Commissioner. 

 

       IT IS HEREBY ORDERED THAT: 

A. The above-entitled case is set to be tried before a jury on a five-week stack to begin 

on the 27th of June, 2022, at 1:30 p.m. 

B. A Pre-Trial Conference // Calendar Call with the designated attorney and/or parties 

in proper person will be held on the 21st of June, 2022, at 9:30 a.m.  You will leave 

Calendar Call with a FIRM trial date. 

C. The Pre-Trial Memorandum must be filed not less than 15 days before the date set 

for trial, with a courtesy copy delivered to Department XXVIII Chambers.  All 

parties, (attorneys and parties in Proper Person) MUST comply with ALL 

REQUIREMENTS of E.D.C.R. 2.67, 2.68 and 2.69. 

D. All discovery deadlines, deadlines for filing dispositive motions and motions to 

amend the pleadings or add parties are controlled by the previously issued 
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Scheduling Order and/or any Stipulation And Order To Extend Discovery 

Deadlines. 

E. All pre-trial motions MUST be filed at least 45 days before, and heard at least 

fourteen days prior to the trial date.  ORDERS SHORTENING TIME WILL NOT 

SIGNED EXCEPT IN EXTREME EMERGENCIES.  An upcoming trial date is not 

an EXTREME EMERGENCY. 

Failure of the designated trial attorney or any party appearing in proper 

person for any court appearances for any court appearances or to comply with this 

Order shall result in any of the following: (1) dismissal of the action; (2) default 

judgment; (3) monetary sanctions; (4) vacation of the trial date; and/or any other 

appropriate remedy or sanction. 

 

Counsel are required to advise the Court immediately when the case settles 

or is otherwise resolved prior to trial.  A Stipulation which terminates a case by 

dismissal shall also indicate whether a Scheduling Order has been filed and if a trial 

date has been set, and the date of that trial.  A copy should be provided to 

Chambers. 

 

 

RONALD J. ISRAEL  

 
A-20-818569-C
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CSERV

DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO: A-20-818569-CTaylor Cape, Plaintiff(s)

vs.

David Martinez, Defendant(s)

DEPT. NO.  Department 28

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District 
Court. The foregoing Scheduling and Trial Order was served via the court’s electronic eFile 
system to all recipients registered for e-Service on the above entitled case as listed below:

Service Date: 1/13/2021

Theresa Amendola tamendola@dennettwinspear.com

Susan Boschee sboschee@keatinglg.com

Dillon Coil dcoil@ggrmlawfirm.com

Ashley Marchant amarchant@dennettwinspear.com

Susan Gamero sgamero@ggrmlawfirm.com

Cindy Halas chalas@dennettwinspear.com

Rebecca Guardado rguardado@ggrmlawfirm.com

Nicole Reyes nreyes@keatinglg.com

William Martin wmartin@ggrmlawfirm.com

Brian Nestor bnestor@ggrmlawfirm.com

Michael Madden mmadden@ggrmlawfirm.com
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IN THE SUPREME COURT OF THE STATE OF NEVADA 

No. 82670 

FILED 
JAN 2 7 2022 

EUZABETH A BROWN 
CLERKF 7PREME COURT 

BY 

 

DEMY CLERK 

FERRELLGAS, INC., A FOREIGN 
CORPORATION; MARIO GONZALEZ; 
AND CARL KLEISNER, 
Petitioners, 
vs. 
THE EIGHTH JUDICIAL DISTRICT 
COURT OF THE STATE OF NEVADA, 
IN AND FOR THE COUNTY OF 
CLARK; AND THE HONORABLE 
JOANNA KISHNER, DISTRICT 
JUDGE, 
Respondents, 

and 
JOSHUA GREEN, AN INDIVIDUAL, 

Real Party in Interest. 

ORDER GRANTING PETITION 

This is an original petition for a writ of mandamus challenging 

a district court order upholding the discovery commissioner's 

recommendation that an examination of real party in interest's 

psychological condition proceed with an observer present and an audio 

recording. 

Petitioner Ferrellgas, Inc. (Ferrellgas), argues that the district 

court manifestly abused its discretion by finding that Joshua Green, real 

party in interest, showed good cause for an observer's presence and an audio 

recording at his NRCP 35 psychological examination. See NRCP 35(a)(3), 

(4)(B). Ferrellgas contends that the district court erroneously concluded 

that good cause existed for permitting both an observer and audio recording 

_ 0,2 (oci  
P. 1 
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on the ground that Green did not have a doctor-patient relationship with 

the examining doctor. 

The decision to entertain a writ petition is discretionary. Davis 

u. Eighth Judicial Dist. Court, 129 Nev. 116, 118, 294 P.3d 415, 417 (2013). 

We "may issue a writ of mandamus . . . where discretion has been 

manifestly abused or exercised arbitrarily or capriciously." Scarbo v. 

Eighth Judicial Dist. Court, 125 Nev. 118, 121, 206 P.3d 975, 977 (2009) 

(internal quotation marks omitted). "A manifest abuse of discretion is a 

clearly erroneous interpretation of the law or a clearly erroneous 

application of a law or rule." State v. Eighth Judicial Dist. Court 

(Armstrong), 127 Nev. 927, 932, 267 P.3d 777, 780 (2011) (internal quotation 

marks omitted). 

Here, the district court erroneously concluded that Green 

showed good cause under NRCP 35 based on a lack of a "medical provider-

patient relationship" between Green and the examining doctor. The district 

court cited no legal authority to support its conclusion that the lack of a 

doctor-patient relationship between the NRCP 35 examiner and examinee 

establishes good cause for an observer or audio recording, and the plain 

language of NRCP 35 imposes no such requirement. By misapplying NRCP 

35, the district court manifestly abused its discretion.' Accordingly, we 

ORDER the petition GRANTED AND DIRECT THE CLERK 

OF THIS COURT TO ISSUE A WRIT OF MANDAMUS instructing the 

'Likewise, mandamus relief is warranted because Green failed to 

identify his observer, see NRCP 35(a)(4), and the district court failed to 

acknowledge at the hearing that an observer is not allowed at a 

psychological exam absent a showing of good cause, see NRCP 35(a)(4)(A)-

(B), by inquiring into whether Green demonstrated "good faith," rather than 

good cause, for the observer and audio recording. 

2 

iL : • • Lir 

APP 000223



Parraguirre 

district court to vacate its order overruling Ferrellgas's objection to the 

discovery commissioner's report and recommendation, and to analyze the 

parties motions in light of Lyft, Inc. v. Eighth Judicial District Court, 137 

Nev., Adv. Op. 86, P.3d _ (2021).2  

Hardesty  

Cadish 
, 

Stiglich t
31-L J. 

1/41;64., -4  , J. 
Silver 

Herndon 

2Ferrellgas also argues that Green waived any good cause argument 

under NRCP 35 because he did not raise that argument before the discovery 

commissioner. See Valley Health Sys., LLC v. Eighth Judicial Dist. Court, 

127 Nev. 167, 173, 252 P.3d 676, 680 (2011) e[N]either this court nor the 

district court will consider new arguments raised in objection to a discovery 

commissioner's report and recommendation that could have been raised 

before the discovery commissioner but were not."). We disagree. Valley 

Health's bar applies to new arguments raised in objection to a discovery 

commissioner's report and recommendation. Green prevailed before the 

discovery commissioner, and therefore he did not object to the discovery 

commissioner's report and recommendation. 

3 
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cc: Hon. Joanna Kishner, District Judge 
Hon. Linda M. Bell, Chief Judge 
Olson, Cannon, Gormley, & Stoberski 
Dennett Winspear, LLP 
Baker Sterchi Cowden & Rice LLC/Kansas City 
Pyatt Silvestri 
H&P Law, PLLC 
Eighth District Court Clerk 

SUPREME COURT 

OF 

NEVADA 

(0)  I947A dOpo 
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IN THE SUPREME COURT OF THE STATE OF NEVADA 

TROY MOATS, 
Petitioner, 
vs. 
THE EIGHTH JUDICIAL DISTRICT 
COURT OF THE STATE OF NEVADA, 
IN AND FOR THE COUNTY OF 
CLARK; AND THE HONORABLE 
ADRIANA ESCOBAR, DISTRICT 
JUDGE, 
Respondents, 

and 
TROY BURGESS, 
Real Party in Interest. 

No. 81912 

FILED 
JAN 2 7 2022 

ELIZABETH A. BROWN 
CLERT1PREME COURT 

BY  
DEPUTY CLERX 

ORDER DENYING PETITION 

This is an original petition for a writ of mandamus challenging 

a district court order sustaining an objection to the discovery 

commissioner's recommendation that the examination of real party in 

interest's mental condition proceed under NRS 52.380. 

Petitioner Troy Moats argues that the district court manifestly 

abused its discretion by sustaining real party in interest Troy Burgess's 

objection to the discovery commissioner's report and recommendation 

concluding that NRS 52.380 supersedes NRCP 35. 

The decision to entertain a writ petition is discretionary. Davis 

v. Eighth Judicial Dist. Court, 129 Nev. 116, 118, 294 P.3d 415, 417 (2013). 

We recently held that NRS 52.380 violates the separation of powers 

et7 - C.9.2 (act 7 
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doctrine. See Lyft, Inc. v. Eighth Judicial Dist. Court, 137 Nev., Adv. Op. 

86, P.3d _, (2021). Because the district court concluded that NRCP 

35 supersedes NRS 52.380, which was consistent with our holding in Lyft, 

we decline to entertain Moats's petition. Accordingly, we 

ORDER the petition DENIED. 

Q-101".00641737  
Parraguirre 

, 

, J. Al4L-0  
Hardesty Stiglich 

f LILIIAL4  J 

Cadish Silver 

Pieku J.  
Pickering Herndon 

cc: Hon. Adriana Escobar, District Judge 
Hon. Linda M. Bell, Chief Judge 
H&P Law, PLLC 
Winner Booze & Zarcone 
Lincoln, Gustafson & Cercos 
Claggett & Sykes Law Firm 
The Powell Law Firm 
Eighth District Court Clerk 
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IN THE SUPREME COURT OF THE STATE OF NEVADA 

EDGARDO P. YUSI; AND KEOLIS 
TRANSIT SERVICES, LLC, 
Petitioners, 
vs. 
THE EIGHTH JUDICIAL DISTRICT 
COURT OF THE STATE OF NEVADA, 
IN AND FOR THE COUNTY OF 
CLARK; AND THE HONORABLE 
NANCY L. ALLF, DISTRICT JUDGE, 
Respondents, 

and 
HEATHER FELSNER, 
Real Party in Interest. 

No. 82625 

 

FILED 
JAN 2 8 2022 

ELI2ABETH A. BROWN 
F VPREME COURT 

BY 
DEPUlY CLERK 

ORDER GRANTING PETITION FOR WRIT OF MANDAMUS 

This is an original petition for a writ of mandamus challenging 

a district court order adopting a discovery commissioner's recommendation 

that examination of the real party in interest's medical and physical 

condition proceed under NRS 52.380. 

Petitioner, Edgardo Yusi, alleges the district court manifestly 

abused its discretion by adopting a discovery commissioner's 

recommendation that NRS 52.380 supersedes NRCP 35. We elect to 

entertain this petition because "judicial economy and sound judicial 

administration militate in favor of writ review." Scarbo v. Eighth Judicial 

Dist. Court, 125 Nev. 118, 121, 206 P.3d 975, 977 (2009). 

SUPREME COURT 

OF 

NEVADA 

(0) I947A 04/90 
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In Lyft, Inc. v. Eighth Judicial District Court, we held NRS 

52.380 unconstitutional because it violated the separation of powers 

doctrine. 137 Nev., Adv. Op. 86, P.3d ____ (2021). Specifically, NRS 52.380 

violated separation of powers because it is a procedural statute that 

conflicts with NRCP 35—a preexisting court rule. See State v. Connery, 99 

Nev. 342, 345, 661 P.2d 1298, 1300 (1983) ("[T]he [L]egislature may not 

enact a procedural statute that conflicts with a pre-existing procedural rule, 

without violating the doctrine of separation of powers, and . . . such a 

statute is of no effect."). Given our holding in Lyft, writ relief is appropriate 

in this case because the district court's adoption of the discovery 

commissioner's recommendation that NRS 52.380 supersedes NRCP 35 

and, its resulting denial of Yusi's motion, constituted a manifest abuse of 

discretion. Cf. Round Hill Gen. Improvement Dist. v. Newman, 97 Nev. 601, 

603-04, 637 P.2d 534, 536 (1981). Further, issuance of the writ is 

appropriate because the parties are still in the early stages of litigation and 

issuing the writ serves the interests of judicial administration. Int? Game 

Tech., Inc. v. Second Judicial Dist. Court, 124 Nev. 193, 198, 179 P.3d 556, 

559 (2008). Accordingly, we vacate our January 20, 2022, temporary stay 

and 

ORDER the petition GRANTED AND DIRECT THE CLERK 

OF THIS COURT TO ISSUE A WRIT OF MANDAMUS instructing the 

district court to vacate its order adopting the discovery commissioner's 

2 
APP 000229



report and instruct the district court to analyze the parties positions 

consistent with NRCP 35.1  

44)1111marr""re0--
arraguirre 

AA*.  , J. ,4114, , J. 

Hardesty Stiglich 

, J. LIZE44)  , J. 

Cadish Silver 

Pieike4 J. 
Pickering 

J. 

cc: Hon. Nancy L. Allf, District Judge 
Hon. Linda M. Bell, Chief Judge 
Wilson, Elser, Moskowitz, Edelman & Dicker, LLP/Las Vegas 

Shook & Stone, Chtd. 
The Powell Law Firm 
Schwab Law Firm PLLC 
Eighth District Court Clerk 

lIn light of our decision, we do not address the parties' remaining 

arguments. 

SUPREME COURT 

OF 

NEVADA 

(0) 1947A me*. 
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