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DECLARATION IN SUPPORT OF EMERGENCY MOTION UNDER NRAP 
27(E) 

 I, BRENT D. QUIST, ESQ., declare under penalty of perjury: 

 1. I am an attorney licensed in the State of Nevada and represent 

Petitioner Chilly Willy’s Handyman Service in the matter of Cape v. Martinez, et 

al, District Court Case No. A-20-818569-C (Supreme Court Case No. 83911). 

 2. I have personal knowledge regarding the matters set forth herein. To 

the extent statements are made upon information and belief and to the best of my 

knowledge, it is set forth herein. 

 3. On July 27, 2021, the parties submitted and the district court signed a 

Stipulation and Order to Extend Discovery (First Request) and Trial (First 

Request), which established an initial expert disclosure deadline of January 7, 2022 

and set trial for June 27, 2022. 

 4. On December 14, 2021, Petitioners filed their Writ of Mandamus as to 

the district court’s order regarding Dr. Lewis Etcoff, Petitioners’ expert. On 

December 14, 2021, Petitioners filed their Motion to Stay with the district court. 

Respondent filed his Opposition on December 21, 2021, and the Reply was filed on 

December 23, 2021. The Motion to Stay was set for chambers calendar. On January 

14, 2022, the district court denied the motion. 

 5. On January 3, 2021, the district court signed a Stipulation and Order to 

Extend Discovery and Continue Trial (Second Request) that extended the initial 

expert disclosure deadline to April 7, 2022 and reset trial to November 14, 2022. 

 6. On February 8, 2022, the Petitioners filed a Motion to Stay 

Proceedings with this Court. 

 7. On March 28, 2022, I called counsel for Respondent Cape, attorney 

Ryan Loosevelt, Esq., and left him a voice message. 

 8. On March 28, 2022, I sent Mr. Loosevelt two e-mails. In the first e-

mail I asked him to stipulate to a 60-day continuance of the current discovery 
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deadlines. I informed him if he would not agree to the continuance, I would need to 

file the Emergency Motion. 

 9. In the second e-mail, sent March 28, 2022, I sent him a draft 

Stipulation and Order to Continue Discovery (Third Request). He said he did not 

have authority from his client to agree to the discovery continuance. I e-mailed him 

back, and informed him I would proceed with the Emergency Motion. 

 10. Respondent Cape claims severe injuries from an automobile accident. 

He has disclosed a Life Care Plan totaling nearly $6 million. This Life Care Plan is 

based, in part, on a neuropsychological exam which the Respondent underwent with 

his treating neuropsychologist. 

 11. Petitioners have sought Respondent to undergo a Rule 35 

neuropsychological exam with their expert, Dr. Lewis Etcoff. Respondent only 

agreed to that exam if there was a third-party observer and recording of the same, 

and if Dr. Etcoff’s raw test data was shared with non-psychologists. Dr. Etcoff has 

maintained that he is professional and ethically prohibited from conducting the 

exam under those conditions. 

 12. Petitioners filed a motion to compel the Rule 35 neuropsychological 

exam. The Discovery Commissioner granted in part and denied in part the motion 

and held the good cause for requiring the presence of an observer and recording of 

the exam was the Governor and Legislature had passed NRS 52.380 into law.  

 13. The district court upheld the Discovery Commissioner Report and 

Recommendations over the objection filed by the Petitioners. 

 14. Petitioners filed a Motion to Stay back on February 8, 2022. The Court 

has not yet ruled on that Motion. 

 15. The nature of the emergency is that the district court has already 

denied the Petitioners’ Motion to Stay. Respondent will not agree to another 

continuance of the discovery deadline. 

/ / / 
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 16. The deadline to serve initial expert disclosures is April 7, 2022. 

Petitioners are unable to proceed with a Rule 35 neuropsychological exam of the 

Plaintiff until this Court considers and rules on their Writ of Mandamus because, 

currently, Petitioners are required to have a Rule 35 neuropsychological exam 

conducted—per the District Court Order—with an observer and recording of the 

same. However, Dr. Etcoff will not perform the exam under those conditions. 

Moreover, upon information and belief and to the best of my knowledge, no 

Nevada-licensed neuropsychologist will conduct the neuropsychological exam 

under those conditions.  

 17. Thus, there is a high likelihood if the Court does not consider the 

Petitioners’ Motion to Stay on an emergency basis the deadline to serve initial 

expert disclosures per Rule 16.1(a)(2) will run/expire before Petitioners are able to 

have a Rule 35 neuropsychological exam performed and before Dr. Etcoff is able to 

produce a Rule 35 report based on his exam.  

 18. If that were to occur, Petitioners would suffer irreparable harm because 

they would not have a means to challenge the neuropsychological exam and report 

prepared by Respondent Cape’s treating neuropsychologist, upon which his Life 

Care Plan is based.  

 19. I believe there is a good faith basis for the Court to grant the Motion to 

Stay, for the reasons set forth in that Motion, including that the Court has recently 

held NRS 52.380 is unconstitutional because it violates Nevada’s Separation of 

Powers Doctrine. The reason the Discovery Commissioner mandated the presence 

of an observer and recording of the neuropsychological exam was because NRS 

52.380 had been passed into law. The district court adopted this logic.  

 20. Thus, Petitioners request the Court consider their Motion to Stay prior 

to April 7, 2022.   

/// 

/// 
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 21. Upon information and belief and to the best of my knowledge, the 

grounds advanced in support of the Motion to Stay to the Supreme Court were 

submitted to the district court.    

 
             
       /s/ Brent D. Quist    
      BRENT D. QUIST, ESQ 

 


