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DISTRICT COURT 

CLARK COUNTY, NEVADA 

 

THE STATE OF NEVADA, 

   Plaintiff,  

vs. 
 
CASIMIRO VENEGAS 
 

   Defendant. 

     Case No:   C-16-313118-1 

     Dept. No:  VII 

      

 

 

SENTENCING MEMORANDUM FOR CASIMIRO VENEGAS 

COMES NOW, Defendant,  CASIMIRO VENEGAS, by and through his attorney of 

record, ADAM L. GILL, ESQ., and hereby submits this Sentencing Memorandum to aid the Court 

at the time of Sentencing on August 9, 2017.  

DATED this 7th day of August, 2017. 

 

 
/s/Adam L. Gill    
Adam L. Gill, Esq. 
Nevada Bar No. 11575 
Waleed Zaman, Esq. 
Nevada Bar No. 13993 
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AISEN, GILL & ASSOCIATES 

515 South 3rd Street 
LAS VEGAS, NV 89101 

 

SENTENCING MEMORANDUM 

1. Procedure. 

After a jury trial, Mr. Venegas was found guilty of the following: one (1) count of 

Conspiracy to Commit Robbery, two (2) counts of Burglary while in Possession of a Firearm, two 

(2) counts of Robbery with use of a Deadly Weapon, two (2) counts of Battery with a Deadly 

Weapon Resulting in Substantial Bodily Harm, one (1) count of Attempt Murder with Use of a 

Deadly Weapon, two (2) counts of Battery with use of a Deadly Weapon, one (1) count of Aiming 

a Firearm at a Human Being,  one (1) count of Coercion with use of a Deadly Weapon, and one (1) 

count of battery with Intent to Commit a Crime. For the reasons set forth below, Mr. Venegas this 

Honorable Court to sentence him to an aggregate term of five (5) to twelve and a half (12.5) years 

in the Nevada Department of Corrections.  

2. The Defendant.  

 Mr. Venegas submits to this Court that there was no justification for his actions, and he 

feels great shame and remorse for what he has done. Mr. Venegas has had significant time in 

custody to consider the cause of his own shortcomings, and has identified that his own choices are 

responsible for the position in which he now finds himself. This is a substantial change from Mr. 

Venegas’s attitude roughly one year prior, which indicates to Counsel a beneficial change in the 

way that Mr. Venegas perceives his morality and his responsibilities. Recent conversations with 

Mr. Venegas have remained focused on what he can do to one day develop the types of habits 

commonplace in law-abiding citizens. In these conversations, it becomes clear that the greatest 

source of Mr. Venegas’ shame is the fact that he has let down his family; they, especially his 

sisters, had expected more from him. In these moments of shame, Mr. Venegas appears to 

challenge his previous vision of himself, and seek self-improvement. In fact, Mr. Venegas 

indicated that he was almost too afraid to apologize, not because it would be disingenuous, but 

because he felt that he has made such grave mistakes that no judge could possibly accept such an 

apology.  

 Growing up, Mr. Venegas was raised in an area where he was exposed to gang activity at 
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AISEN, GILL & ASSOCIATES 

515 South 3rd Street 
LAS VEGAS, NV 89101 

 

the elementary school level. After his father left his family during his childhood, Mr. Venegas 

started developing behavioral problems, and was frequently in trouble for fighting at school. 

Throughout his formative years, he became convinced that violence, especially in response to 

disrespect, was always the answer. Such an attitude, according to Mr. Venegas, was the only way 

to avoid being singled out and harmed by his peers. Essentially, Mr. Venegas learned that respect 

was currency, and that it could only be earned fighting. This misguided view went unchallenged 

for a significant time and it is thus unsurprising to see Mr. Venegas’ record in the Presentence 

Investigation. However, Mr. Venegas would be the first to tell this Court that he knows himself to 

be a different man today than the man he was at the time of the instant events.  

 Recently, it appears that Mr. Venegas understands that it is both necessary and possible for 

him to be rehabilitated. Some of his recent statements made to Counsel indicate that the time Mr. 

Venegas has spent in custody and reflecting on his choices has been beneficial to him. While 

acknowledging great shame for what he has done, he also understands the eventual need to plan 

for a life for himself. He is aware of the need to be away from a big city, where he hopes he can 

use his experience in construction to make a living. It is also of note that Mr. Venegas recognizes 

that his substance abuse contributes to his poor decision-making. Mr. Venegas consumed copious 

amounts of alcohol daily, and has indicated that he was inebriated during the instant events. His 

statements regarding his inebriation are in no way a justification for his actions, but are rather a 

reflection of his understanding of the potential consequences associated with immoderate use of 

alcohol. For this reason, it is Mr. Venegas’ intention to take advantage of any substance abuse 

treatment programs that may be offered to him while in prison. Upon speaking with Counsel last 

week, it will also be his intention to seek and obtain any mental health services and treatment 

available to him; Mr. Venegas is hopeful that such treatment, combined with his willingness to 

obtain help, will help him find the tools to control his impulses and live a law-abiding life. In sum, 

Mr. Venegas’ willingness to be rehabilitated at this time suggests that he can alter his life in a way 

to preclude any further encounters with the criminal justice system if given the chance. 
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AISEN, GILL & ASSOCIATES 

515 South 3rd Street 
LAS VEGAS, NV 89101 

 

4. Conclusion. 

 Therefore, Mr. Venegas respectfully requests that this court consider the above-mentioned 

factors when deciding the appropriate sentence in this case, and sentence him to an aggregate term 

of five (5) to twelve and a half (12.5) years. 

5. Exhibits.  

 

DATED this 5th day of September, 2017. 
 
/s/Adam Gill    
Adam L. Gill, Esq. 
Nevada Bar No. 11575 
723 South Third St. 
Las Vegas, Nevada 89101 
(702) 750-1590  
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AISEN, GILL & ASSOCIATES 

515 South 3rd Street 
LAS VEGAS, NV 89101 

 

CERTIFICATE OF SERVICE 

I hereby certify that I electronically filed the foregoing document with the Eighth Judicial 

District Court by using the Wiznet E-Filing system. I certify that the following parties or their 

counsel of record are registered as e-filers and that they will be served electronically by the 

system:  

 PDMotions@clarkcountyda.com 

 
DATED this 5th day of September, 2017. 

 
By: /s/Waleed Zaman      

                                                                  An employee of Aisen, Gill & Associates 
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MEMO 
ADAM L. GILL, ESQ. 
Nevada State Bar No. 11575 
MICHAEL N. AISEN, ESQ. 
Nevada State Bar No. 11036 
723 South Third Street 
Las Vegas, NV 89101 
P: (702) 750-1590 
F: (702) 548-6884 
Attorneys for Defendant 
 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

 

THE STATE OF NEVADA, 

   Plaintiff,  

vs. 
 
CASIMIRO VENEGAS 
 

   Defendant. 

     Case No:   C-16-313118-1 

     Dept. No:  VII 

      

 

 

AMENDED SENTENCING MEMORANDUM FOR CASIMIRO VENEGAS 

COMES NOW, Defendant, CASIMIRO VENEGAS, by and through his attorney of 

record, ADAM L. GILL, ESQ., and hereby submits this Sentencing Memorandum to aid the Court 

at the time of Sentencing on September 7, 2017.  

DATED this 6th day of September, 2017. 

 

 
/s/Adam L. Gill    
Adam L. Gill, Esq. 
Nevada Bar No. 11575 
Waleed Zaman, Esq. 
Nevada Bar No. 13993 
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AISEN, GILL & ASSOCIATES 

515 South 3rd Street 
LAS VEGAS, NV 89101 

 

SENTENCING MEMORANDUM 

1. Procedure. 

After a jury trial, Mr. Venegas was found guilty of the following: one (1) count of 

Conspiracy to Commit Robbery, two (2) counts of Burglary while in Possession of a Firearm, two 

(2) counts of Robbery with use of a Deadly Weapon, two (2) counts of Battery with a Deadly 

Weapon Resulting in Substantial Bodily Harm, one (1) count of Attempt Murder with Use of a 

Deadly Weapon, two (2) counts of Battery with use of a Deadly Weapon, one (1) count of Aiming 

a Firearm at a Human Being,  one (1) count of Coercion with use of a Deadly Weapon, and one (1) 

count of battery with Intent to Commit a Crime. For the reasons set forth below, Mr. Venegas this 

Honorable Court to sentence him to an aggregate term of ten (10) to twenty-five (25) years in the 

Nevada Department of Corrections.  

2. The Defendant.  

 Mr. Venegas submits to this Court that there was no justification for his actions, and he 

feels great shame and remorse for what he has done. Mr. Venegas has had significant time in 

custody to consider the cause of his own shortcomings, and has identified that his own choices are 

responsible for the position in which he now finds himself. This is a substantial change from Mr. 

Venegas’s attitude roughly one year prior, which indicates to Counsel a beneficial change in the 

way that Mr. Venegas perceives his morality and his responsibilities. Recent conversations with 

Mr. Venegas have remained focused on what he can do to one day develop the types of habits 

commonplace in law-abiding citizens. In these conversations, it becomes clear that the greatest 

source of Mr. Venegas’ shame is the fact that he has let down his family; they, especially his 

sisters, had expected more from him. In these moments of shame, Mr. Venegas appears to 

challenge his previous vision of himself, and seek self-improvement. In fact, Mr. Venegas 

indicated that he was almost too afraid to apologize, not because it would be disingenuous, but 

because he felt that he has made such grave mistakes that no judge could possibly accept such an 

apology.  

 Growing up, Mr. Venegas was raised in an area where he was exposed to gang activity at 
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the elementary school level. After his father left his family during his childhood, Mr. Venegas 

started developing behavioral problems, and was frequently in trouble for fighting at school. 

Throughout his formative years, he became convinced that violence, especially in response to 

disrespect, was always the answer. Such an attitude, according to Mr. Venegas, was the only way 

to avoid being singled out and harmed by his peers. Essentially, Mr. Venegas learned that respect 

was currency, and that it could only be earned fighting. This misguided view went unchallenged 

for a significant time and it is thus unsurprising to see Mr. Venegas’ record in the Presentence 

Investigation. However, Mr. Venegas would be the first to tell this Court that he knows himself to 

be a different man today than the man he was at the time of the instant events.  

 Recently, it appears that Mr. Venegas understands that it is both necessary and possible for 

him to be rehabilitated. Some of his recent statements made to Counsel indicate that the time Mr. 

Venegas has spent in custody and reflecting on his choices has been beneficial to him. While 

acknowledging great shame for what he has done, he also understands the eventual need to plan 

for a life for himself. He is aware of the need to be away from a big city, where he hopes he can 

use his experience in construction to make a living. It is also of note that Mr. Venegas recognizes 

that his substance abuse contributes to his poor decision-making. Mr. Venegas consumed copious 

amounts of alcohol daily, and has indicated that he was inebriated during the instant events. His 

statements regarding his inebriation are in no way a justification for his actions, but are rather a 

reflection of his understanding of the potential consequences associated with immoderate use of 

alcohol. For this reason, it is Mr. Venegas’ intention to take advantage of any substance abuse 

treatment programs that may be offered to him while in prison. Upon speaking with Counsel last 

week, it will also be his intention to seek and obtain any mental health services and treatment 

available to him; Mr. Venegas is hopeful that such treatment, combined with his willingness to 

obtain help, will help him find the tools to control his impulses and live a law-abiding life. In sum, 

Mr. Venegas’ willingness to be rehabilitated at this time suggests that he can alter his life in a way 

to preclude any further encounters with the criminal justice system if given the chance. 
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4. Conclusion. 

 Therefore, Mr. Venegas respectfully requests that this court consider the above-mentioned 

factors when deciding the appropriate sentence in this case, and sentence him to an aggregate term 

of ten (10) to twenty-five (25) years. 

 

DATED this 6th day of September, 2017. 
 
/s/Adam Gill    
Adam L. Gill, Esq. 
Nevada Bar No. 11575 
723 South Third St. 
Las Vegas, Nevada 89101 
(702) 750-1590  
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CERTIFICATE OF SERVICE 

I hereby certify that I electronically filed the foregoing document with the Eighth Judicial 

District Court by using the Wiznet E-Filing system. I certify that the following parties or their 

counsel of record are registered as e-filers and that they will be served electronically by the 

system:  

 PDMotions@clarkcountyda.com 

 
DATED this 6th day of September, 2017. 

 
By: /s/Waleed Zaman      

                                                                  An employee of Aisen, Gill & Associates 
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Srare on Neveoe,

vs.

Cesvrno VENeGes,

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA

Plaintiff,
Case No.

Dept. No.

c-16-3l3ll8-l

VII

Defendant.

Dnclstox lxn ORonR

Casmiro Venegas filed a Motion for Modification of sentence, requesting I change his

sentence from three consecutive terms to one single ten to twenty-five sentence. After reviewing Mr.

Venegas's Motion, I am denying his request.

I. Factual and Procedural Background

On March 15,2017, a jury found Mr. Venegas guilty of:

l) Conspiracy to Commit Robbery, to which Mr. Venegas was sentenced to a minimum of

twenty-four months and a maximum of sixty months;

2) Burglary While in Possession of a Firearm to which Mr. Venegas was sentenced to, under

the Mandatory Habitual Felon Enhancement Statute, to a minimum of ten years and a maximum of

twenty-five to run concurrent with Count l;

3) Robbery with Use of a Deadly Weapon to which Mr. Venegas was sentenced to, under the

Mandatory Habitual Felon Enhancement Statute, to a minimum of ten years and a maximum of

twenty-five years to run conculrent with Counts I and2;

4) Burglary While in Possession of a Firearm to which Mr. Venegas was sentenced to, under

the Mandatory Habitual Felon Enhancement Statute, to a minimum of ten years and a maximum of

twenty-five years to nrn consecutive with Counts 1,2, and 3;

Case Number: C-16-313118-1

Electronically Filed
3/7/2019 3:23 PM
Steven D. Grierson
CLERK OF THE COURT
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5) Robbery with Use of a Deadly Weapon to which Mr. Venegas was sentenced to, under the

Mandatory Habitual Felon Enhancement Statute, to a minimum of ten years and a maximum of

twenty-five years to run consecutive with Counts 1,2, and 3 and concurrent with Count 4;

6) Battery with Use of a Deadly Weapon Resulting in Substantial Bodily Harm to which Mr.

Venegas was sentenced to a minimum of twenty-four months and a maximum of 120 months

concurrent with Counts 1,2,3,4, and 5;

7) Attempt Murder with Use of a Deadly Weapon to which Mr. Venegas was sentenced to,

under the Mandatory Habitual Felon Enhancement Statute, to a minimum of ten years and a

maximum of twenty-five years to run consecutive to Counts 1,2, and 3 and concurrent with 4, 5, and

6;

8) Battery with Use of a Deadly Weapon Resulting in Substantial Bodily Harm to which Mr'

Venegas was sentenced to a minimum of twenty-four months and a maximum of 120 months,

concurrent with Counts 1,2,3,4,5,6, andT;

9) Battery with Use of a Deadly Weapon to which Mr. Venegas was sentenced to a minimum

of twenty-four months and a maximum of sixty months, concurrent with Counts 1,2, 3, 4, 5, 6, 7,

and 8;

l0) Battery with Use of a Deadly Weapon to which Mr. Venegas was sentenced to a

minimum of twenty-four months and a maximum of sixty months, concurrent with Counts 1,2,3,4,

5,6,7,8, and 9;

l1) Aiming a Firearm at a Human Being to which Mr. Venegas was sentenced to 364 days,

concurrent with Counts l, 2, 3,4,5,6,7,8,9, and 10;

12) Coercion with Use of a Deadly Weapon to which Mr. Venegas was sentenced to a

minimum of twenty-four months and a maximum of sixty months, consecutive to Counts 1,2,3, 4,

5, and 7 and concurrent with Counts 6, 8, 9, 10, and I l;

13) Battery with Intent to Commit a Crime to which Mr. Venegas was sentenced to a

minimum of twenty-four months and a maximum of sixty months, concurrent to Count 1,2,3,4,5,

6,7,8,9, 10, ll, and 12.

o

AA0130



1

2

3

4

5

6

7

8

9

lo

11

L2

13

L4

15

t6

L7

18

19

20

2t

oo

23

24

25

26

27

28

FJ
!.1

E EF!doF:1 Dz??e>5F
3Efrzea-raa

I

These sentences, ordered on September 07, 2017, gave an aggregate total of a minimum of 264

months and a maximum of 660 months. Mr. Venegas had 476 days credit for time served.

On February 01, 2019, Mr. Venegas filed a pro per Motion for Modification of Sentence. In

this Motion, Mr. Venegas claims that his sentence was in error. Specifically, Mr. Venegas argues

that his Presentence Investigation Report contained several material elrors in fact and that the

habitual criminal statute was not applied properly. The State did not respond.

II. Discussion

NRS 207.010, the habitual criminal statute, provides:

(b) Any felony, who has previously been three times convicted, whether in this
State or elsewhere, of any crime which under the laws of the situs of the crime or of
this State would amount to a felony is a habitual criminal and shall be punished for
a category A felony by imprisonment in the state prison:

(l) For life without the possibility of parole;
(2) For life with the possibility of parole, with eligibility for parole

beginning when a minimum of l0 years has been served; or
(3) For a definite term of 25 yeus, with eligibility for parole beginning

when a minimum of l0 years has been served.

Mr. Venegas claims that there were material facts in error in the Pre-Sentence Investigation

Report which led to his current sentence. Mr. Venegas does not specify what those elrors are, and

thus I am unable to evaluate this claim, and his Motion is denied on this basis.

Mr. Venegas also claims that his sentence was contrary to law. Mr. Venegas argues that there

is no separate sentencing law under the habitual criminal statute NRS 193.165. Mr. Venegas argues

that the sentence for habitual criminal as supposed to serve as an enhancement of his sentence, not

separate sentences all together. Mr. Venegas argues that his true sentence should be a ten to twenty-

five year sentence without any other sentences consecutive to it. Mr. Venegas cites to McCall v.

State,97 Nev. 514,634P.2d1210 (Nev. l98l) and Lisby v. State 82 Nev. 183,414P.2d592, (Nev.

le66).

Mr. Venegas's habitual criminal status served as an enhancement to Counts 2,3, 4,5, and 7.

Mr. Venegas was not sentenced separately as a habitual criminal. Thus, NRS 207.010 was properly

applied. Mr. Venegas's Motion is denied.

3
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III.Conclusion

Mr. Venegas did not provide how his Presentence Investigation Report had material facts in

error. Mr. Venegas was not separately sentenced as a habitual criminal. Therefore, his Motion is

denied.

BeLL
DrsrRrcr Counr Juocn

4

AA0132



j
H EF
rI1AF

E,.= E>EF
XEfr
588

1

2

3

4

5

6

7

8

9

10

11

t2

13

t4

15

t6

L7

18

L9

20

21.

22

23

24

25

26

27

28

Crnrtuc.l,rr or SnRvtcs

The undersigned hereby certifies that on the date of filing, a copy of this Order

electronically served through the Eighth Judicial District Court EFP system or, if no e-mail

provided, by facsimile, U.S. Mail and/or placed in the Clerk's Office attorney folder(s) for:

Name Party

AFFIRMATION
Pursuant to NRS 2398.030

The undersigned does hereby affirm that the preceding Decision and Order filed
in District Court case number D551013 DOES NOT contain the social security
number of any person.

/s/ Linda Marie Bell
District Court Judge
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WRIT 
JOSEPH Z. GERSTEN, ESQ. 
Nevada Bar No.: 13876 
The Gersten Law Firm PLLC 
9680 W Tropicana Avenue # 146 
Las Vegas, NV  89147 
Telephone (702) 857-8777 
joe@thegerstenlawfirm.com 
Attorney for Petitioner 
 
 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

 
 
CASIMIRO VENEGAS, 
 
   Petitioner, 
 
vs. 
 
CALVIN JOHNSON, WARDEN and 
THE STATE OF NEVADA, 
 
   Respondents. 
 

  
 Case No.: A-19-791881-W 
 
 Dept. No.: 7 
 
 
 

  
 

 
 

SUPPLEMENTAL PETITION FOR WRIT OF HABEAS CORPUS 
(POST-CONVICTION) 

 
COMES NOW, the Petitioner, CASIMIRO VENEGAS, by and through 

his attorney, JOSEPH Z. GERSTEN, ESQ., of THE GERSTEN LAW FIRM 

PLLC, and hereby submits this SUPPLEMENTAL PETITION FOR WRIT 

OF HABEAS CORPUS (POST-CONVICTION).  This Writ is made and based 

upon the pleadings attached hereto, the papers and pleadings on file herein, 

together with arguments of counsel adduced at the time of hearing on this 

matter. 

/// 

Case Number: A-19-791881-W

Electronically Filed
10/7/2020 10:18 AM
Steven D. Grierson
CLERK OF THE COURT
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DATED this 7th day of October 2020. 

By_________________________ 
JOSEPH Z. GERSTEN, ESQ. 
Nevada Bar No.: 13876 
9680 W Tropicana Avenue # 146 
Las Vegas, NV  89147 
Telephone (702) 857-8777 
joe@thegerstenlawfirm.com  

       Attorney for Petitioner 
  

1.  Name of institution and county in which you are presently imprisoned or 
where and how you are presently restrained of your liberty: High Desert State 
Prison, Clark County, Nevada 
 
2.  Name and location of court which entered the judgment of conviction under 
attack: Eighth District Judicial Court, Department VII 
 
3.  Date of judgment of conviction: 09/21/2017 
 
4.  Case number: C-16-313118 
 
5.  (a) Length of sentence: 22 – 55 Years 

(b) If sentence is death, state any date upon which execution is scheduled: 
N/A 
 

6.  Are you presently serving a sentence for a conviction other than the 
conviction under attack in this motion? Yes    No X 

If “yes,” list crime, case number and sentence being served at this time:  
 
7.  Nature of offense involved in conviction being challenged:  
 
 Conspiracy to Commit Robbery 
 Burglary While in Possession of a Firearm 
 Robbery with Use of a Deadly Weapon 
 Burglary While in Possession of a Firearm 
 Robbery with Use of a Deadly Weapon 
 Battery with Use of a Deadly Weapon 
 Attempt Murder with Use of a Deadly Weapon 
 Battery with Use of a Deadly Weapon 
 Battery with Use of a Deadly Weapon 
 Battery with Use of a Deadly Weapon 
 Aiming a Firearm at a Human Being 
 Coercion with Use of a Deadly Weapon 
 Battery with Intent to Commit a Crime 
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8.  What was your plea? (check one) 

(a) Not guilty X 
(b) Guilty  
(c) Guilty but mentally ill 
(d) Nolo contendere 

 
9.  If you entered a plea of guilty or guilty but mentally ill to one count of an 
indictment or information, and a plea of not guilty to another count of an 
indictment or information, or if a plea of guilty or guilty but mentally ill was 
negotiated, give details:  N/A 
 
10.  If you were found guilty or guilty but mentally ill after a plea of not guilty, 
was the finding made by: (check one) 

(a) Jury X 
(b) Judge without a jury 

 
11.  Did you testify at the trial? Yes   No X 
 
12.  Did you appeal from the judgment of conviction? Yes X  No 
 
13.  If you did appeal, answer the following: 

(a) Name of court: Nevada Supreme Court 
(b) Case number or citation: 74241 
(c) Result: Affirmed (COA) 
(d) Date of result: 10/22/2018 

(Attach copy of order or decision, if available.) ATTACHED HERETO AS 
EXHIBIT A 

 
14.  If you did not appeal, explain briefly why you did not:  
 
15.  Other than a direct appeal from the judgment of conviction and sentence, 
have you previously filed any petitions, applications or motions with respect to 
this judgment in any court, state or federal? Yes X  No  
 
16.  If your answer to No. 15 was “yes,” give the following information: 

(a) (1) Name of court: EJDC 
(2) Nature of proceeding: Motion to Modify Sentence 
(3) Grounds raised: Inaccurate PSI, Stockmeier v. State  
(4) Did you receive an evidentiary hearing on your petition, 
application or motion? Yes X   No  
(5) Result: Denied 

AA0202
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(6) Date of result: 03/05/2019 
(7) If known, citations of any written opinion or date of orders 
entered pursuant to such result: Decision and Order, 03/07/2019 

(b) As to any second petition, application or motion, give the same 
information: 

(1) Name of court: 
(2) Nature of proceeding: 
(3) Grounds raised: 
(4) Did you receive an evidentiary hearing on your petition, 
application or motion? Yes ........ No ........ 
(5) Result: 
(6) Date of result: 
(7) If known, citations of any written opinion or date of orders 
entered pursuant to such result:              

(c) As to any third or subsequent additional applications or motions, give 
the same information as above, list them on a separate sheet and attach. 
(d) Did you appeal to the highest state or federal court having jurisdiction, 
the result or action taken on any petition, application or motion? 

(1) First petition, application or motion? Yes ........ No ........ 
Citation or date of decision: 

(2) Second petition, application or motion? Yes ........ No ......... 
Citation or date of decision: 

(3) Third or subsequent petitions, applications or motions? 
Yes ........ No ........ 

Citation or date of decision: 
(e) If you did not appeal from the adverse action on any petition, 
application or motion, explain briefly why you did not. (You must relate 
specific facts in response to this question. Your response may be included 
on paper which is 8 1/2 by 11 inches attached to the petition. Your response 
may not exceed five handwritten or typewritten pages in length.)           
 

17.  Has any ground being raised in this petition been previously presented to 
this or any other court by way of petition for habeas corpus, motion, application 
or any other postconviction proceeding? If so, identify: No 

(a) Which of the grounds is the same: 
(b) The proceedings in which these grounds were raised: 
(c) Briefly explain why you are again raising these grounds. (You must 
relate specific facts in response to this question. Your response may be 
included on paper which is 8 1/2 by 11 inches attached to the petition. Your 
response may not exceed five handwritten or typewritten pages in length.) 

 
18.  If any of the grounds listed in Nos. 23(a), (b), (c) and (d), or listed on any 
additional pages you have attached, were not previously presented in any other 
court, state or federal, list briefly what grounds were not so presented, and give 
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your reasons for not presenting them. (You must relate specific facts in response 
to this question. Your response may be included on paper which is 8 1/2 by 11 
inches attached to the petition. Your response may not exceed five handwritten 
or typewritten pages in length.) N/A 

 
19.  Are you filing this petition more than 1 year following the filing of the 
judgment of conviction or the filing of a decision on direct appeal? If so, state 
briefly the reasons for the delay. (You must relate specific facts in response to 
this question. Your response may be included on paper which is 8 1/2 by 11 
inches attached to the petition. Your response may not exceed five handwritten 
or typewritten pages in length.) No 
 
20.  Do you have any petition or appeal now pending in any court, either state 
or federal, as to the judgment under attack? Yes   No X 

If yes, state what court and the case number:  
 

21.  Give the name of each attorney who represented you in the proceeding 
resulting in your conviction and on direct appeal:  
 
Adam Gill, Esq. 
723 South Third Street 
Las Vegas, NV 89101 
 
Travis Akin, Esq. 
8275 S. Eastern Ave., Suite 200 
Las Vegas, NV 89123 
 
 
22.  Do you have any future sentences to serve after you complete the sentence 
imposed by the judgment under attack? Yes    No X 

If yes, specify where and when it is to be served, if you know: 
 

23.  State concisely every ground on which you claim that you are being held 
unlawfully. Summarize briefly the facts supporting each ground. If necessary, 
you may attach pages stating additional grounds and facts supporting same. 
EACH CLAIM IS PRESENTED BELOW. 
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INTRODUCTION 
 

FACTS 
 
 On March 15, 2017, a jury found Petitioner guilty of: 1) Conspiracy to 

Commit Robbery, to which Mr. Venegas was sentenced to a minimum of twenty-

four months and a maximum of sixty months; 2) Burglary While in Possession of 

a Firearm to which Mr. Venegas was sentenced to, under the Mandatory 

Habitual Felon Enhancement Statute, to a minimum of ten years and a 

maximum of twenty-five to run concurrent with Count l; 3) Robbery with Use of 

a Deadly Weapon to which Mr. Venegas was sentenced to, under the Mandatory 

Habitual Felon Enhancement Statute, to a minimum of ten years and a 

maximum of twenty-five years to run concurrent with Counts 1 and 2; 4) 

Burglary While in Possession of a Firearm to which Mr. Venegas was sentenced 

to, under the Mandatory Habitual Felon Enhancement Statute, to a minimum of 

ten years and a maximum of twenty-five years to run consecutive with Counts 1, 

2, and 3; 5) Robbery with Use of a Deadly Weapon to which Mr. Venegas was 

sentenced to, under the Mandatory Habitual Felon Enhancement Statute, to a 

minimum of ten years and a maximum of twenty-five years to run consecutive 

with Counts 1, 2, and 3 and concurrent with Count 4; 6) Battery with Use of a 

Deadly Weapon Resulting in Substantial Bodily Harm to which Mr. Venegas 

was sentenced to a minimum of twenty-four months and a maximum of 120 

months concurrent with Counts 1, 2, 3, 4, and 5; 7) Attempt Murder with Use of 

a Deadly Weapon to which Mr. Venegas was sentenced to, under the Mandatory 
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Habitual Felon Enhancement Statute, to a minimum of ten years and a 

maximum of twenty-five years to run consecutive to Counts 1, 2, and 3 and 

concurrent with 4, 5, and 6; 8) Battery with Use of a Deadly Weapon Resulting 

in Substantial Bodily Harm to which Mr. Venegas was sentenced to a minimum 

of twenty-four months and a maximum of 120 months, concurrent with Counts 

1, 2, 3, 4, 5, 6, and 7; 9) Battery with Use of a Deadly Weapon to which Mr. 

Venegas was sentenced to a minimum of twenty-four months and a maximum of 

sixty months, concurrent with Counts 1, 2, 3, 4, 5, 6, 7, and 8; 10) Battery with 

Use of a Deadly Weapon to which Mr. Venegas was sentenced to a minimum of 

twenty-four months and a maximum of sixty months, concurrent with Counts 1, 

2, 3, 4, 5, 6, 7, 8, and 9; 11) Aiming a Firearm at a Human Being to which Mr. 

Venegas was sentenced to 364 days, concurrent with Counts l, 2, 3, 4, 5, 6, 7, 8, 

9, and 10; 12) Coercion with Use of a Deadly Weapon to which Mr. Venegas was 

sentenced to a minimum of twenty-four months and a maximum of sixty months, 

consecutive to Counts 1, 2, 3, 4, 5, and 7, and concurrent with Counts 6, 8, 9, 10, 

and 11; 13) Battery with Intent to Commit a Crime to which Mr. Venegas was 

sentenced to a minimum of twenty-four months and a maximum of sixty months, 

concurrent to Count 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, and 12. 

 The sentences, ordered on September 7, 2017, gave an aggregate total of a 

minimum of 264 months and a maximum of 660 months, with 476 days credit for 

time served. 
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During the trial, Petitioner’s trial counsel failed to present contradictory 

and exculpatory evidence.  This created an ineffective assistance of counsel 

situation on the part of defense counsel. 

 Mr. Venegas filed a direct appeal which was affirmed by the Nevada 

Supreme Court on November 20, 2018. Thereafter, Petitioner filed a Motion to 

Modify his sentence on February 1, 2019. Said motion was denied on March 7, 

2020.  An original Writ of Habeas Corpus was filed on March 18, 2019.  This 

Supplemental Writ of Habeas Corpus follows. 

As Mr. Venegas was not effectively represented by counsel his conviction 

is unconstitutional and must be vacated.  Mr. Venegas requests an evidentiary 

hearing. 

STANDARD 

 The purpose of the Writ of Habeas Corpus is to seek relief from a 

Judgment of Conviction or sentence in a criminal case.  See NRS 34.720.  Writs 

may issue “on petition by . . . any person . . . who has suffered a criminal 

conviction in their respective districts and has not completed the sentence 

imposed pursuant to the judgment of conviction.” NEV. CONST. ART. 6 § 6(1); NRS 

34.724(1).  Habeas corpus is a special statutory remedy that cannot be classified 

as either civil or criminal for all purposes. Hill v. Warden, 96 Nev. 38, 39, 604 

P.2d 807, 808 (1980).  Habeas corpus appeals generally follow the rules of 

criminal appellate procedure rather than civil appellate procedure, unless 

otherwise specified. See Klein v. Warden, 118 Nev. 305, 310, 43 P.3d 1029, 1033 
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(2002) (“[R]ules of civil appellate procedure are not applicable to appeals from 

statutory post-conviction habeas corpus proceedings.”). 

ARGUMENT 

A. MR. VENEGAS’ CONVICTION AND SENTENCE ARE INVALID 
UNDER THE 6TH AND 14TH FEDERAL CONSTITUTIONAL 
AMENDMENT GUARANTEES OF DUE PROCESS AND EQUAL 
PROTECTION AND UNDER THE LAW OF ARTICLE 1 OF THE 
NEVADA CONSTITUTION BECAUSE PRIOR COUNSEL’S 
PERFORMANCE FELL BELOW AN OBJECTIVE STANDARD OF 
REASONABLENESS AS IS MANDATED BY STRICKLAND, 466 
U.S. 668, 104 S. CT. 2052 (1984), BY FAILING TO INVESTIGATE, 
INTERVIEW, AND/OR INTRODUCE TESTIMONY FROM 
CERTAIN FAVORABLE WITNESSES. 

 Mr. Venegas’ conviction and sentence are invalid under the 6th and 14th 

federal constitutional amendment guarantees of Due Process and Equal 

Protection and under the law of Article 1 of the Nevada Constitution because 

prior counsel’s performance fell below an objective standard of reasonableness as 

is mandated by Strickland, 466 U.S. 668, 104 S. Ct. 2052 (1984), by failing to 

investigate, interview, and/or introduce testimony from certain favorable 

witnesses.  The Sixth Amendment of the U.S. Constitution guarantees the 

accused “the Assistance of Counsel for his defense.”  “That a person who happens 

to be a lawyer is present at trial alongside the accused, however, is not enough to 

satisfy the constitutional command.”  Strickland v. Washington, 466 U.S. 668, 

685, 104 S. Ct. 2052, 2063 (1984).  “[T]he right to counsel is the right to the 

effective assistance of counsel.”  McMann v. Richardson, 397 U.S. 759, 771, 90 S. 

Ct. 1441, n. 14 (1970).   
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 Under Strickland v. Washington, a conviction must be reversed due to 

ineffective counsel if first, “counsel’s performance was deficient,” and second, 

“the deficient performance prejudiced the defense.” Strickland v. Washington, 

466 U.S. at 687. The deficient performance prejudiced the defense if “there is a 

reasonable probability that, but for counsel’s unprofessional errors, the result of 

the proceeding would have been different.  A reasonable probability is a 

probability sufficient to undermine confidence in the outcome.”  Strickland, 466 

U.S. at 698.  “The ultimate focus of the inquiry must be on the fundamental 

fairness of the proceeding. . ..”  Id. at 696.  Nevada adopts the Strickland 

standards for the effective assistance of counsel.  See Hurd v. State, 114 Nev. 

182, 188, 953 P.2d 270, 274 (1998). 

 Here, Mr. Venegas’ counsel failed to investigate, interview, and/or 

introduce evidence witnesses. An attorney must reasonably investigate in 

preparing for trial or reasonably decide not to. Strickland, 466 U.S. at 691; 

Kirksey v. State, 112 Nev. 980, 992, 923 P.2d 1102, 1110 (1996).  In this case the 

investigation and introduction of these individual’s statements would have been 

critical in Petitioner’s defense yet were completely ignored by trial counsel.  The 

introduction of these witness statements would have led to a reasonable 

probability of a different outcome, showing both good cause and actual prejudice. 

 In this case, Mr. Venegas’ counsel made errors which fell below minimum 

standards of representation, undermined confidence in the adversarial outcome, 

and deprived Mr. Venegas of fundamentally fair proceedings. 
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B. MR. VENEGAS’ CONVICTION AND SENTENCE ARE INVALID 
UNDER THE 6TH AND 14TH FEDERAL CONSTITUTIONAL 
AMENDMENT GUARANTEES OF DUE PROCESS AND EQUAL 
PROTECTION AND UNDER THE LAW OF ARTICLE 1 OF THE 
NEVADA CONSTITUTION BECAUSE PRIOR COUNSEL’S 
PERFORMANCE FELL BELOW AN OBJECTIVE STANDARD OF 
REASONABLENESS AS IS MANDATED BY STRICKLAND, 466 
U.S. 668, 104 S. CT. 2052 (1984), BY FAILING FULLY 
INVESTIGATE AND PROSECUTE PETITONER’S APPEAL. 
 
Mr. Venegas’ conviction and sentence are invalid under the 6th and 14th 

federal constitutional amendment guarantees of Due Process and Equal 

Protection and under the law of Article 1 of the Nevada Constitution because 

prior counsel’s performance fell below an objective standard of reasonableness as 

is mandated by Strickland, 466 U.S. 668, 104 S. Ct. 2052 (1984), by failing to 

fully investigate and prosecute Petitioner’s Appeal.  The Sixth Amendment of 

the U.S. Constitution guarantees the accused “the Assistance of Counsel for his 

defense.”  “That a person who happens to be a lawyer is present at trial 

alongside the accused, however, is not enough to satisfy the constitutional 

command.”  Strickland v. Washington, 466 U.S. 668, 685, 104 S. Ct. 2052, 2063 

(1984).  “[T]he right to counsel is the right to the effective assistance of counsel.”  

McMann v. Richardson, 397 U.S. 759, 771, 90 S. Ct. 1441, n. 14 (1970).   

 Under Strickland v. Washington, a conviction must be reversed due to 

ineffective counsel if first, “counsel’s performance was deficient,” and second, 

“the deficient performance prejudiced the defense.” Strickland v. Washington, 

466 U.S. at 687. The deficient performance prejudiced the defense if “there is a 

reasonable probability that, but for counsel’s unprofessional errors, the result of 
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the proceeding would have been different.  A reasonable probability is a 

probability sufficient to undermine confidence in the outcome.”  Strickland, 466 

U.S. at 698.  “The ultimate focus of the inquiry must be on the fundamental 

fairness of the proceeding. . ..”  Id. at 696.  Nevada adopts the Strickland 

standards for the effective assistance of counsel.  See Hurd v. State, 114 Nev. 

182, 188, 953 P.2d 270, 274 (1998). 

 Here, Mr. Venegas’ counsel failed to fully investigate and prosecute 

Petitioner’s appeal.  An attorney must reasonably investigate in preparing for 

trial or reasonably decide not to. Strickland, 466 U.S. at 691; Kirksey v. State, 

112 Nev. 980, 992, 923 P.2d 1102, 1110 (1996).  Here, Appellate Counsel’s 

representation of Mr. Venegas during his appeal was inadequate.   

 In this case, Mr. Venegas’ Appellate Counsel made errors which fell 

below minimum standards of representation, undermined confidence in the 

adversarial outcome, and deprived Mr. Venegas of fundamentally fair 

proceedings. 

WHEREFORE, Petitioner prays that this Court grant Petitioner relief to 

which Petitioner may be entitled in this proceeding to include an evidentiary 

hearing. 

 DATED this 7th day of October 2020. 
By_________________________ 
JOSEPH Z. GERSTEN, ESQ. 
Nevada Bar No.: 13876 
9680 W Tropicana Avenue # 146 
Las Vegas, NV  89147 
Telephone (702) 857-8777 
joe@thegerstenlawfirm.com  

       Attorney for Petitioner 
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VERIFICATION 
  
Pursuant to N.R.S. 34.730(1) I, Joseph Gersten, Esq. swear under penalty 

of perjury that the pleading is true except as to those matters stated on 

information and belief and as to such matters, counsel believes them to be true. 

I am counsel for CASIMIRO VENEGAS and have his authorization to 

commence this action. 

  
DATED this 7th day of October 2020. 
 
 

By_________________________ 
JOSEPH Z. GERSTEN, ESQ. 
Nevada Bar No.: 13876 
9680 W Tropicana Avenue # 146 
Las Vegas, NV  89147 
Telephone (702) 857-8777 
joe@thegerstenlawfirm.com  

       Attorney for Petitioner 
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CERTIFICATE OF SERVICE BY MAIL 
  
I, Joseph Gersten, Esq., hereby certify, pursuant to N.R.C.P. 5(b), that on 

this 7th day of the month of October of the year 2020, I mailed a true and correct 

copy or submitted through the electronic system, the foregoing 

SUPPLEMENTAL PETITION FOR WRIT OF HABEAS CORPUS 

addressed to: 

CALVIN JOHNSON, Warden 
P.O. Box 650 
Indian Springs, Nevada 89070-0650 
22010 Cold Creek Road 
Indian Springs, Nevada 89070 
 
STEVEN WOLFSON 
Clark County District Attorney 
200 Lewis Ave 
Las Vegas, NV 89101 
 
AARON FORD 
Nevada Attorney General 
100 North Carson Street 
Carson City, Nevada 89701 
 
 
 
 
     By_____________________________ 
     An Employee of the Gersten Law Firm PLLC 
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CASIMIRO VENEGAS, 
Appellant, 
vs. 
THE STATE OF NEVADA, 
Respondent.  

CL 

ORDER OF AFFIRMANCE ny 

22 2018 
BROWN 

REr 

Fir 

1 

IN THE COURT OF APPEALS OF THE STATE OF NEVADA 

No. 74241 

FILED 
1. 

 

Casimiro Venegas appeals from a judgment of conviction, 

pursuant to a jury verdict, of conspiracy to commit robbery, two counts of 

burglary while in possession of a firearm, two counts of robbery with use of 

a deadly weapon, two counts of battery with use of a deadly weapon 

resulting in substantial bodily harm, attempted murder with use of a 

deadly weapon, two counts of battery with use of a deadly weapon, 

coercion with use of a deadly weapon, battery with intent to commit a 

crime, and aiming a firearm at a human being. Eighth Judicial District 

Court, Clark County; Linda Marie Bell, Judge. 

At trial, the State presented evidence demonstrating that 

Venegas and an accomplice robbed a 7-Eleven store using BB-guns and 

then robbed and severely battered Javier Colon in his home not far from 

the store using the BB-guns and an axe.' Colon's sister, Adriana, and her 

three children also lived in the home. When she discovered what was 

happening, Adriana yelled at the attackers to stop, and her eldest 

'We do not recount the facts except as necessary to our disposition. 
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daughter called 9-1-1. Police apprehended Venegas and his accomplice in 

a backyard they were hiding in close to Colon's home. 

On appeal, Venegas argues that (1) the district court abused 

its discretion in failing to grant a mistrial on grounds that the State 

improperly shifted the burden of proof during its rebuttal closing 

argument, (2) the district court erred in allowing Adriana's children to 

testify regarding what they heard during the incident, and (3) cumulative 

error warrants reversal. We disagree. 

We first consider whether the district court abused its 

discretion in denying Venegas' motion for a mistrial. Venegas argues that 

the State improperly shifted the burden of proof during its rebuttal closing 

argument and that the district court should have granted a mistrial rather 

than giving a curative instruction. 

Whether to deny a motion for a mistrial is within the district 

court's discretion, and this court will not reverse such a decision "absent a 

clear showing of abuse." Ledbetter v. State, 122 Nev. 252, 264, 129 P.3d 

671, 680 (2006) (internal quotation marks omitted). 

During the State's rebuttal closing argument, the prosecutor 

made the following statement: 

I do think it's interesting that we go through all 
these different pictures, all this evidence, all these 
things. The defense gets up and talks to you about 
their closing, right? Their case -- they don't show 
you any of the pictures, right? They don't go 
through any of the evidence. 

Venegas objected on grounds that the State was improperly shifting the 

burden of proof to the defendant and moved for a mistrial. The district 

court sustained the objection, but it declined to grant a mistrial, instead 

opting to instruct the jury that the State bore the burden of proof and the 
COURT OF APPEALS 

OF 

NEVADA 	
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defense was not required to present any evidence. Assuming without 

deciding that the prosecutor's comments were improper, we conclude that 

the district court did not abuse its discretion in failing to grant a mistrial. 

In light of the district court sustaining his objection and giving a curative 

instruction, as well as the overwhelming evidence of guilt presented at 

trial, the supposedly improper comments did not prejudice Venegas. See 

Valdez v. State, 124 Nev. 1172, 1192, 196 P.3d 465, 478 (2008). 

Accordingly, we conclude that a mistrial was unwarranted. 

We next consider whether the district court erred in allowing 

Adriana's children to testify regarding what they heard during the 

incident. Venegas challenges the admissibility of Adriana's children's 

testimony on grounds of relevancy and unfair prejudice. 2  

District courts have "considerable discretion in determining 

the relevance and admissibility of evidence," and this court will not 

2Venegas also hints at prosecutorial misconduct and hearsay. 
Regarding prosecutorial misconduct, Venegas cites only to cases that 
broadly discuss a prosecutor's duty to refrain from using improper 
methods to obtain a conviction. As for hearsay, Venegas never uses the 
term "hearsay" in his brief, but instead, simply states that the children 
"only testified as to what they heard their mother describe about the 
incident" and that "the testimony was strictly based off of what the mother 
saw and said during the incident." Accordingly, this court need not 
entertain these arguments. See Maresca v. State, 103 Nev. 669, 673, 748 
P.2d 3, 6 (1987) ("It is appellant's responsibility to present relevant 
authority and cogent argument; issues not so presented need not be 
addressed by this court."). Even so, we note that the district court 
properly admitted the children's testimony under the excited-utterance 
exception to the hearsay rule after the State laid a proper foundation. See 
NRS 51.095. 
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disturb such decisions unless they are manifestly wrong. 3  Archanian v. 

State, 122 Nev. 1019, 1029, 145 P.3d 1008, 1016 (2006). Evidence is 

relevant if it "hats] any tendency to make the existence of any fact that is 

of consequence to the determination of the action more or less probable 

than it would be without the evidence." NRS 48.015. But evidence, even 

if relevant, "is not admissible if its probative value is substantially 

outweighed by the danger of unfair prejudice, of confusion of the issues or 

of misleading the jury." NRS 48.035(1). 

Here, the children's testimony was relevant. It supported the 

fact that Colon was beaten and that Adriana observed the incident. 

Moreover, aside from implying that the State elicited the children's 

testimony solely to appeal to the jurors' emotions, Venegas fails to 

demonstrate how he was unfairly prejudiced by the children's testimony. 

Accordingly, we conclude that the district court did not abuse its discretion 

or plainly err in allowing Adriana's children to testify about what they 

heard during the incident. 

3It appears from the record that Venegas never objected to the 
challenged testimony below on grounds of relevance, and he only objected 
to one of the children's testimony on grounds of unfair prejudice. 
Accordingly, in the absence of a proper objection below, we review the 
district court's admission of the evidence for plain error. Green v. State, 
119 Nev. 542, 545, 80 P.3d 93, 95 (2003). When conducting such review, 
this court must consider whether there was error, whether it was plain or 
clear, and whether it affected the defendant's substantial rights. Id. It is 
the defendant's burden to demonstrate actual prejudice. Id. 
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Finally, we conclude that cumulative error does not warrant 

reversal, as there is no error to cumulate. See Watson v. State, 130 Nev. 

764, 790 n.11, 335 P.3d 157, 175 n.11 (2014). 

Based on the foregoing, we 

ORDER the judgment of conviction AFFIRMED. 

Silver 

Tao 

C.J. 

Cl. 

cc: Hon. Linda Marie Bell, Chief Judge 
Aisen Gill & Associates LLP 
Attorney General/Carson City 
Clark County District Attorney 
Eighth District Court Clerk 
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RPLY 
JOSEPH Z. GERSTEN, ESQ. 
Nevada Bar No.: 13876 
The Gersten Law Firm PLLC 
9680 W Tropicana Avenue # 146 
Las Vegas, NV  89147 
Telephone (702) 857-8777 
joe@thegerstenlawfirm.com 
Attorney for Petitioner 
 
 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

 
 
CASIMIRO VENEGAS, 
 
   Petitioner, 
 
vs. 
 
CALVIN JOHNSON, WARDEN and 
THE STATE OF NEVADA, 
 
   Respondents. 
 

  
 Case No.: A-19-791881-W 
 
 Dept. No.: VII 
 
 
 

  
 

 
 

PETITIONER’S REPLY TO STATE’S RESPONSE TO 
DEFENDANT’S SUPPLEMENTAL PETITION FOR WRIT OF 

HABEAS CORPUS (POST-CONVICTION) 
 
COMES NOW, the Petitioner, CASIMIRO VENEGAS, by and through 

his attorney, JOSEPH Z. GERSTEN, ESQ., of THE GERSTEN LAW FIRM 

PLLC, and hereby submits this REPLY TO STATE’S RESPONSE TO 

DEFENDANT’S SUPPLEMENTAL PETITION FOR WRIT OF HABEAS 

CORPUS (POST-CONVICTION).  This Reply is made and based upon the 

pleadings attached hereto, the papers and pleadings on file herein, together with 

arguments of counsel adduced at the time of hearing on this matter. 

Case Number: A-19-791881-W

Electronically Filed
5/3/2021 12:00 PM
Steven D. Grierson
CLERK OF THE COURT

AA0230



 

 2 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

T H
E 

G
E

R
ST

E
N

 L
A

W
 F

IR
M

 P
LL

C
 

96
80

 W
 T

ro
pi

ca
na

 A
v e

nu
e 

# 
14

6 
La

s 
Ve

ga
s,

 N
V 

 8
91

47
 

Te
l (

70
2)

 8
57

-8
77

7 
| 

Fa
x 

(7
02

) 8
57

-8
76

7 
DATED this 3rd day of May 2021.  

By_________________________ 
JOSEPH Z. GERSTEN, ESQ. 
Nevada Bar No.: 13876 
9680 W Tropicana Avenue # 146 
Las Vegas, NV  89147 
Telephone (702) 857-8777 
joe@thegerstenlawfirm.com  

       Attorney for Petitioner 
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ARGUMENT 

 

A. MR. VENEGAS HAS SHOWN HIS TRIAL COUNSEL WAS 
INNEFECTIVE. 

 Mr. Venegas has shown his Trial Counsel was ineffective.  The State 

argues that Mr. Venegas has not shown any instances of a Strickland violation.  

This is not accurate. Mr. Venegas has shown multiple instances of error, which, 

taken cumulatively, deprived Mr. Venegas of his right to a fair trial. See 

DeChant v. State, 116 Nev. 918, 10 P.3d 108 (2000). Thus, because of Trial 

Counsel’s deficiencies in failing to present available evidence to show reasonable 

doubt regarding several counts of the Information, Mr. Venegas suffered 

prejudice such that the result of the trial would have been different because the 

jury would not have convicted him on all of the charged counts. For these 

reasons, the errors were cumulative, and this Court should reverse Mr. Venegas’ 

conviction and grant him a new trial. 

B. MR. VENEGAS HAS SHOWN HIS APPELLATE COUNSEL WAS 
INNEFECTIVE. 

Mr. Venegas has shown his Appellate Counsel was ineffective.  The State 

argues that Mr. Venegas has not shown any instances of a Strickland violation.  

This is not accurate. Mr. Venegas has shown multiple instances of error, which, 

taken cumulatively, deprived Mr. Venegas of his right to a fair appeal. See 

DeChant v. State, 116 Nev. 918, 10 P.3d 108 (2000). Thus, because of Appellate 

Counsel’s deficiencies in failing to investigate and present available evidence 

and arguments, Mr. Venegas suffered prejudice such that the result of the 

AA0232
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7 
appeal would have been different.  Additionally, the outcome of the appeal would 

have been different had Counsel properly investigated, preserved, and presented 

these issues. For these reasons, the errors were cumulative, and this Court 

should reverse Mr. Venegas’ conviction and grant him a new trial. 

C. MR. VENEGAS HAS SHOWN HIS APPELLATE COUNSEL WAS 
INNEFECTIVE. 

The State argues that Mr. Venegas should not receive an evidentiary 

hearing because his request does not meet the statutory criteria. Again, this 

argument is mistaken. Mr. Venegas has raised claims that, if true, require 

reversal of his conviction. Because he has raised “colorable” claims of ineffective 

assistance, Mr. Venegas is entitled to an evidentiary hearing. Smith v. 

McCormick, 914 F.2d 1153, 1170 (9th Cir. 1990); Hendricks v. Vasquez, 974 F.2d 

1099, 1103, 1109-10 (9th Cir. 1992). 

WHEREFORE, Petitioner prays that this Court grant Petitioner relief to 

which Petitioner may be entitled in this proceeding to include an evidentiary 

hearing. 

 DATED this 3rd day of May 2021.  
By_________________________ 
JOSEPH Z. GERSTEN, ESQ. 
Nevada Bar No.: 13876 
9680 W Tropicana Avenue # 146 
Las Vegas, NV  89147 
Telephone (702) 857-8777 
joe@thegerstenlawfirm.com  

       Attorney for Petitioner 
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CERTIFICATE OF SERVICE 

  
I, Joseph Gersten, Esq., hereby certify, pursuant to N.R.C.P. 5(b), that on 

this 3RD day of the month of May of the year 2021, I mailed a true and correct 

copy or submitted through the electronic system, the foregoing PETITIONER’S 

REPLY TO STATE’S RESPONSE TO DEFENDANT’S SUPPLEMENTAL 

PETITION FOR WRIT OF HABEAS CORPUS (POST-CONVICTION) 

addressed to: 

CALVIN JOHNSON, Warden 
P.O. Box 650 
Indian Springs, Nevada 89070-0650 
22010 Cold Creek Road 
Indian Springs, Nevada 89070 
 
STEVEN WOLFSON 
Clark County District Attorney 
200 Lewis Ave 
Las Vegas, NV 89101 
 
AARON FORD 
Nevada Attorney General 
100 North Carson Street 
Carson City, Nevada 89701 
 
 
 
 
     By_____________________________ 
     An Employee of the Gersten Law Firm PLLC 
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STEVEN B. WOLFSON 
Clark County District Attorney 
Nevada Bar #001565 
JOHN NIMAN 
Deputy District Attorney 
Nevada Bar #014408 
200 Lewis Avenue 
Las Vegas, Nevada 89155-2212 
(702) 671-2500 
Attorney for Plaintiff 

 
DISTRICT COURT 

CLARK COUNTY, NEVADA 
 

THE STATE OF NEVADA, 
 
    Plaintiff, 
 
  -vs- 
 
CASIMIRO VENEGAS, 
#2666143 
 
      Defendant. 

 

CASE NO: 

 

DEPT NO: 

A-19-791881-W 

C-16-313118-1 

VII 

 
FINDINGS OF FACT, CONCLUSIONS OF 

LAW AND ORDER 
 

DATE OF HEARING: DECEMBER 1, 2021 
TIME OF HEARING: 10:00 AM 

THIS CAUSE having come before the Honorable LINDA MARIE BELL, District 

Judge, on the 1st day of December, 2021, and the Court having considered the matter, 

including briefs, transcripts, and documents on file herein, now therefore, the Court makes the 

following findings of fact and conclusions of law: 

FINDINGS OF FACT, CONCLUSIONS OF LAW 

PROCEDURAL HISTORY 

On March 4, 2016, Casimiro Venegas (hereinafter “Petitioner”) was charged by way of 

Information with one count CONSPIRACY TO COMMIT ROBBERY (Category B Felony - 

NRS 200.380, 199.480 - NOC 50147); two counts BURGLARY WHILE IN POSSESSION 

OF A FIREARM (Category B Felony - NRS 205.060 - NOC 50426); two counts ROBBERY 

WITH USE OF A DEADLY WEAPON (Category B Felony - NRS 200.380, 193.165 - NOC 
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50138); four counts BATTERY WITH USE OF A DEADLY WEAPON RESULTING IN 

SUBSTANTIAL BODILY HARM (Category B Felony - NRS 200.481 - NOC 50226); one 

count ATTEMPT MURDER WITH USE OF A DEADLY WEAPON (Category B Felony - 

NRS 200.010, 200.030, 193.330, 193.165 - NOC 50031); one count COERCION WITH USE 

OF A DEADLY WEAPON (Category B Felony - NRS 207.190, 193.165 - NOC 53160); two 

counts BATTERY WITH INTENT TO COMMIT A CRIME (Category B Felony - NRS 

200.400.2 - NOC 50151) and one count AIMING A FIREARM AT A HUMAN BEING 

(Gross Misdemeanor - NRS 202.290 - NOC 51447) for acts that occurred on or about January 

12, 2019. On March 7, 2016, Petitioner plead not guilty to the charges.  

Petitioner’s jury trial began on March 13, 2017. That same day, the State filed an 

Amended Information and Second Amended Information. On March 15, 2017, the State filed 

a Third Amended Information. That same day, Petitioner’s jury trial ended and the jury found 

him guilty of all charges.  

On September 7, 2017, Petitioner was sentenced as to Count 1 to a minimum of twenty 

four (24) months and a maximum of sixty (60) months in the Nevada Department of 

Corrections (NDC); and under the mandatory habitual felon enhancement statute in Count 2 

to a maximum term of twenty five (25) years with a minimum parole eligibility of ten (10) 

years in the NDC, concurrent with Count 1; and under the mandatory habitual felon 

enhancement statute in Count 3 to a maximum term of twenty five (25) years with a minimum 

parole eligibility of ten (10) years in the NDC, concurrent with Count 1 and Count 2; and under 

the mandatory habitual felon enhancement statute in Count 4 to a maximum term of twenty 

five (25) years with a minimum parole eligibility of ten (10) years in the NDC, consecutive 

Counts 1 through 3; and under the mandatory habitual felon enhancement statute in Count 5 

to a maximum term of twenty five (25) years with a minimum parole eligibility of ten (10) 

years in the NDC, consecutive Counts 1 through 3 and concurrent to Count 4; and in Count 6 

to a minimum of twenty four (24) months and a maximum of one hundred twenty (120) months 

in the NDC, concurrent with Counts 1 through 5; and under the mandatory habitual felon 

enhancement statute in Count 7 to a maximum term of twenty five (25) years with a minimum 
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parole eligibility of ten (10) years in the NDC, consecutive to Counts 1 through 3 and 

concurrent to Counts 4 through 6; and in Count 8 to a minimum of twenty four (24) months 

and a maximum of one hundred twenty (120) months in the NDC, concurrent with Counts 1 

through 7; and in Count 9 to a minimum of twenty four (24) months and a maximum of sixty 

(60) months in the NDC, concurrent with Counts 1 through 8; and in Count 10 to a minimum 

of twenty four (24) months and a maximum of sixty (60) months in the NDC, concurrent with 

Counts 1 through 9; and in Count 11 to Clark County Detention Center (CCDC) for three 

hundred sixty four (364) days, concurrent with Counts 1 through 10; and in Count 12 to a 

minimum of twenty four (24) months and a maximum of sixty (60) months in the NDC, 

consecutive to Counts 1 through 5, and Count 7, concurrent to Count 6, Count 8, and Counts 

9 through 11; and in Count 13 to a minimum of twenty four (24) months and a maximum of 

sixty (60) months in the NDC, concurrent with all counts. The aggregate total sentence was a 

minimum of two hundred sixty-four (264) months and a maximum of six hundred sixty (660) 

months in the NDC, with four hundred seventy-six (476) days credit for time served. The 

Judgment of Conviction was filed September 21, 2017.  

On October 10, 2017, Petitioner filed a Notice of Appeal. On October 22, 2018, the 

Nevada Court of Appeals affirmed the Judgement of Conviction. Remittitur issued on 

November 16, 2018.  

On February 1, 2019, Petitioner filed a Motion for Modification of Sentence. On March 

5, 2019, the Court denied the motion. The Decision and Order was filed March 7, 2019.  

On March 18, 2019, Petitioner filed a Petition for Writ of Habeas Corpus and Motion 

to Appoint Counsel. The State filed a response on June 27, 2019. On July 16, 2019, the Court 

granted Petitioner’s Motion for Appointment of Counsel, as unopposed. On September 3, 

2019, a briefing schedule was set as requested by Mr. Travis Akin, who accepted the 

appointment of counsel on July 23, 2019. On January 28, 2020, another briefing schedule was 

requested by defense counsel. On March 1, 2020, counsel filed a Motion to Withdraw; 

accordingly, Mr. Joseph Gersten confirmed as counsel for Petitioner.  

// 
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On October 7, 2020, Petitioner filed the instant Supplemental Petition for Writ of 

Habeas Corpus (“Supplemental”). On December 1, 2021, this Court denied the Petition. 

ANALYSIS 

This Court sat through Petitioner’s trial and reviewed his original petition for writ of 

habeas corpus, the supplemental writ, the State’s response, and Petitioner’s reply. In his 

original petition, Mr. Venegas raises claims that are waived or are belied by the record. In the 

supplemental petition, his attorney raises bare assertions without specific factual support that 

would sustain a meritorious post-conviction claim. 

I. PETITIONER’S SUBSTANTIVE CLAIMS ARE WAIVED  

Petitioner claims he was denied his right to a speedy trial, that the court abused its 

discretion, and he was denied a public trial. Petition at 5-9; 12-17. These are substantive claims 

independent of ineffective assistance of counsel which could have been raised on direct appeal.  

Substantive challenges must be first raised on direct appeal. Franklin v. State, 110 Nev. 

750, 751, 877 P.2d 1058, 1058 (1994), disapproved on other grounds by Thomas v. State, 115 

Nev. 148, 979 P.2d 222 (1999). Post-conviction habeas claims that are independent of 

ineffective assistance allegations and that could have been raised on direct appeal are waived. 

NRS 34.724(2)(a); NRS 34.810(1)(a); Evans v. State, 117 Nev. 609, 617, 28 P.3d 498, 505 

(2001).  

Petitioner failed to raise these claims on direct appeal, and therefore these claims are 

waived absent good cause and prejudice for the delay. Petitioner fails to address good cause 

and prejudice, nor can he, as the facts and law necessary to assert these claims were available 

on direct appeal. Accordingly, this Court finds these claims are waived. 

II. PETITIONER FAILED TO SHOW TRIAL COUNSEL WAS INEFFECTIVE 

This Court finds Petitioner’s claim of ineffective assistance of trial counsel lacks merit. 

The Sixth Amendment to the United States Constitution provides that, “[i]n all criminal 

prosecutions, the accused shall enjoy the right . . . to have the Assistance of Counsel for his 

defense.” The United States Supreme Court has long recognized that “the right to counsel is 

the right to the effective assistance of counsel.” Strickland v. Washington, 466 U.S. 668, 686, 
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104 S. Ct. 2052, 2063 (1984); see also State v. Love, 109 Nev. 1136, 1138, 865 P.2d 322, 323 

(1993). 

To prevail on a claim of ineffective assistance of trial counsel, a defendant must prove 

he was denied “reasonably effective assistance” of counsel by satisfying the two-prong test of 

Strickland, 466 U.S. at 686-87, 104 S. Ct. at 2063–64. See also Love, 109 Nev. at 1138, 865 

P.2d at 323. Under the Strickland test, a defendant must show first that his counsel's 

representation fell below an objective standard of reasonableness, and second, that but for 

counsel's errors, there is a reasonable probability that the result of the proceedings would have 

been different. 466 U.S. at 687–88, 694, 104 S. Ct. at 2065, 2068; Warden, Nevada State Prison 

v. Lyons, 100 Nev. 430, 432, 683 P.2d 504, 505 (1984) (adopting the Strickland two-part test). 

“[T]here is no reason for a court deciding an ineffective assistance claim to approach the 

inquiry in the same order or even to address both components of the inquiry if the defendant 

makes an insufficient showing on one.” Strickland, 466 U.S. at 697, 104 S. Ct. at 2069. 

The court begins with the presumption of effectiveness and then must determine 

whether the defendant has demonstrated by a preponderance of the evidence that counsel was 

ineffective. Means v. State, 120 Nev. 1001, 1011, 103 P.3d 25, 32 (2004). “Effective counsel 

does not mean errorless counsel, but rather counsel whose assistance is ‘[w]ithin the range of 

competence demanded of attorneys in criminal cases.’” Jackson v. Warden, 91 Nev. 430, 432, 

537 P.2d 473, 474 (1975). 

Counsel cannot be ineffective for failing to make futile objections or arguments. See 

Ennis v. State, 122 Nev. 694, 706, 137 P.3d 1095, 1103 (2006). Trial counsel has the 

“immediate and ultimate responsibility of deciding if and when to object, which witnesses, if 

any, to call, and what defenses to develop.” Rhyne v. State, 118 Nev. 1, 8, 38 P.3d 163, 167 

(2002). 

Based on the above law, the role of a court in considering allegations of ineffective 

assistance of counsel is “not to pass upon the merits of the action not taken but to determine 

whether, under the particular facts and circumstances of the case, trial counsel failed to render 

reasonably effective assistance.” Donovan v. State, 94 Nev. 671, 675, 584 P.2d 708, 711 
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(1978). This analysis does not mean that the court should “second guess reasoned choices 

between trial tactics nor does it mean that defense counsel, to protect himself against 

allegations of inadequacy, must make every conceivable motion no matter how remote the 

possibilities are of success.” Id. To be effective, the constitution “does not require that counsel 

do what is impossible or unethical. If there is no bona fide defense to the charge, counsel 

cannot create one and may disserve the interests of his client by attempting a useless charade.” 

United States v. Cronic, 466 U.S. 648, 657 n.19, 104 S. Ct. 2039, 2046 n.19 (1984). 

“There are countless ways to provide effective assistance in any given case. Even the 

best criminal defense attorneys would not defend a particular client in the same way.” 

Strickland, 466 U.S. at 689, 104 S. Ct. at 689. “Strategic choices made by counsel after 

thoroughly investigating the plausible options are almost unchallengeable.” Dawson v. State, 

108 Nev. 112, 117, 825 P.2d 593, 596 (1992); see also Ford v. State, 105 Nev. 850, 853, 784 

P.2d 951, 953 (1989). In essence, the court must “judge the reasonableness of counsel's 

challenged conduct on the facts of the particular case, viewed as of the time of counsel's 

conduct.” Strickland, 466 U.S. at 690, 104 S. Ct. at 2066. 

Even if a defendant can demonstrate that his counsel's representation fell below an 

objective standard of reasonableness, he must still demonstrate prejudice and show a 

reasonable probability that, but for counsel’s errors, the result of the trial would have been 

different. McNelton v. State, 115 Nev. 396, 403, 990 P.2d 1263, 1268 (1999) (citing 

Strickland, 466 U.S. at 687, 104 S. Ct. at 2064). “A reasonable probability is a probability 

sufficient to undermine confidence in the outcome.” Id. (citing Strickland, 466 U.S. at 687-89, 

694, 104 S. Ct. at 2064–65, 2068). 

The Nevada Supreme Court has held “that a habeas corpus petitioner must prove the 

disputed factual allegations underlying his ineffective-assistance claim by a preponderance of 

the evidence.” Means v. State, 120 Nev. 1001, 1012, 103 P.3d 25, 33 (2004). Furthermore, 

claims of ineffective assistance of counsel asserted in a petition for post-conviction relief must 

be supported with specific factual allegations, which if true, would entitle the petitioner to 

relief. Hargrove v. State, 100 Nev. 498, 502, 686 P.2d 222, 225 (1984). “Bare” and “naked” 

AA0240



 

\\CLARKCOUNTYDA.NET\CRMCASE2\2016\019\98\201601998C-FFCO-(CASIMIRO VENEGAS)-001.DOCX 

7 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

allegations are not sufficient, nor are those belied and repelled by the record. Id. NRS 

34.735(6) states in relevant part, “[Petitioner] must allege specific facts supporting the claims 

in the petition[.] . . . Failure to allege specific facts rather than just conclusions may cause your 

petition to be dismissed.” (emphasis added). 

In his original petition, Mr. Venegas alleges his jury was not sworn in, though he fails 

to provide any evidence of this claim. This claim is denied as a bare and naked assertion 

suitable only for summary denial pursuant to Hargrove, 100 Nev. 498, 502, 686 P.2d 222, 225. 

Further, this claim is belied by the court minutes which show the jury was sworn in. Court 

Minutes: Jury Trial (3/13/2017), at 2. It would have been futile for Petitioner’s trial counsel to 

object on this basis. Counsel cannot be deemed ineffective for failing to make futile objections.  

Ennis v. State, 122 Nev. 694, 137 P.3d 1095 (2006).   

As to Petitioner’s claim that counsel was ineffective for not objecting to court appointed 

attorney fees, any objection would have been futile. Pursuant to NRS 178.3975, the court has 

the jurisdiction to order a defendant to pay attorney’s fees if they are able to do so. Petitioner 

has made no indication he cannot pay the fees, or he would suffer hardship if required to pay 

the fees. Therefore, counsel cannot be ineffective for not objecting to the imposition of 

attorney fees. Ennis, 122 Nev. 694, 137 P.3d 1095. 

As to Petitioner’s claim that his sentence should be concurrent with the sentence he is 

serving in his other case, neither the court minutes from sentencing nor the Judgment of 

Conviction indicate this sentence is to be served concurrent to his sentence in any other case. 

Thus, his claim is meritless. 

Petitioner next claims counsel was ineffective for failing to investigate certain favorable 

witnesses. Supplemental at 9. He also alleges counsel failed to present “contradictory and 

exculpatory evidence.” Supplemental at 8. When a defendant contends that his attorney was 

ineffective because he did not adequately investigate the case, he must show how a better 

investigation would have rendered a more favorable outcome probable. Molina v. State, 120 

Nev. 185, 192, 87 P.3d 533, 538 (2004).  

// 
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Petitioner has failed to explain what witnesses should have been interviewed, what their 

statements would have been, or how any additional testimony would have been beneficial to 

his case. Petitioner also failed to allege what specific investigation should have been 

undertaken. Because there are no specific claims, there is no basis for this Court to hold an 

evidentiary hearing on this issue. These claims are denied. Given the “overwhelming evidence 

of guilt presented at trial,” additional witness statements are unlikely to have rebutted the 

multiple eyewitnesses and the fact that officers found Petitioner hiding nearby with items from 

both crimes. Order of Affirmance, NSC 74241 dated October 22, 2018, at 3.  

Petitioner also claims his attorney failed to object that his sentence exceeded the 

statutory penalties. The habitual criminal sentences do exceed the statutory penalties for the 

offenses charged, which is legal under the habitual criminal statute. Because Petitioner was 

sentenced within the applicable statutory schemes, his contention is belied by the record.  

III. PETITIONER FAILED TO SHOW APPELLATE COUNSEL WAS 

INEFFECTIVE 

This Court finds Petitioner’s claim of ineffective assistance of appellate counsel lacks 

merit. There is a strong presumption that appellate counsel's performance was reasonable and 

fell within “the wide range of reasonable professional assistance.” See United States v. 

Aguirre, 912 F.2d 555, 560 (2nd Cir. 1990); citing Strickland, 466 U.S. at 689, 104 S. Ct. at 

2065. A claim of ineffective assistance of appellate counsel must satisfy the two-prong test set 

forth by Strickland. Kirksey v. State, 112 Nev. 980, 998, 923 P.2d 1102, 1114 (1996). In order 

to satisfy Strickland’s second prong, the defendant must show that the omitted issue would 

have had a reasonable probability of success on appeal. Id. 

The professional diligence and competence required on appeal involves “winnowing 

out weaker arguments on appeal and focusing on one central issue if possible, or at most on a 

few key issues.” Jones v. Barnes, 463 U.S. 745, 751-52, 103 S. Ct. 3308, 3313 (1983). In 

particular, a “brief that raises every colorable issue runs the risk of burying good arguments . 

. . in a verbal mound made up of strong and weak contentions.” Id. at 753, 103 S. Ct. at 3313. 

For judges to second-guess reasonable professional judgments and impose on appointed 
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counsel a duty to raise every 'colorable' claim suggested by a client would disserve the very 

goal of vigorous and effective advocacy.” Id. at 754, 103 S. Ct. at 3314. 

Petitioner argues his appellate counsel failed to investigate and prosecute his appeal. 

His counsel did file an appeal which raised three issues as well as cumulative error. Petitioner 

has failed to indicate what else appellate counsel should have investigated. These bare and 

naked allegations must be denied pursuant to Hargrove, 100 Nev. 498, 502, 686 P.2d 222, 225. 

Petitioner alleges appellate counsel was ineffective for not raising the issue of the jury 

swearing-in, but as this claim is unsupported by any evidence, counsel cannot be ineffective 

for failing to raise it. Ennis, 122 Nev. 694, 137 P.3d 1095. 

Because Petitioner raises no claims supported by evidence that would entitle him to 

relief, these claims are denied.  

IV. PETITIONER IS NOT ENTITLED TO AN EVIDENTIARY HEARING 

The Nevada Supreme Court has held that if a petition can be resolved without 

expanding the record, then no evidentiary hearing is necessary. Marshall v. State, 110 Nev. 

1328, 885 P.2d 603 (1994); Mann v. State, 118 Nev. 351, 356, 46 P.3d 1228, 1231 (2002). A 

defendant is entitled to an evidentiary hearing if his petition is supported by specific factual 

allegations, which, if true, would entitle him to relief unless the factual allegations are repelled 

by the record. Marshall, 110 Nev. at 1331, 885 P.2d at 605; see also Hargrove, 100 Nev. 498, 

503, 686 P.2d 222, 225 (holding that “[a] defendant seeking post-conviction relief is not 

entitled to an evidentiary hearing on factual allegations belied or repelled by the record”). “A 

claim is ‘belied’ when it is contradicted or proven to be false by the record as it existed at the 

time the claim was made.” Mann, 118 Nev. at 354, 46 P.3d at 1230 (2002).  

It is improper to hold an evidentiary hearing simply to make a complete record. See 

State v. Eighth Judicial Dist. Court, 121 Nev. 225, 234, 112 P.3d 1070, 1076 (2005) (“The 

district court considered itself the ‘equivalent of . . . the trial judge’ and consequently wanted 

‘to make as complete a record as possible.’ This is an incorrect basis for an evidentiary 

hearing.”). Further, the United States Supreme Court has held that an evidentiary hearing is 

not required simply because counsel’s actions are challenged as being unreasonable strategic 

AA0243
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decisions. Harrington v. Richter, 131 S. Ct. 770, 788 (2011). Although courts may not indulge 

post hoc rationalization for counsel’s decision making that contradicts the available evidence 

of counsel’s actions, neither may they insist counsel confirm every aspect of the strategic basis 

for his or her actions. Id. There is a “strong presumption” that counsel’s attention to certain 

issues to the exclusion of others reflects trial tactics rather than “sheer neglect.” Id. (citing 

Yarborough v. Gentry, 540 U.S. 1, 124 S. Ct. 1 (2003)). Strickland calls for an inquiry in the 

objective reasonableness of counsel’s performance, not counsel’s subjective state of mind. 466 

U.S. 668, 688, 104 S. Ct. 2052, 2065 (1994). 

 In this case, there is no need to expand the record because Petitioner has failed to allege 

specific facts that would entitle him to relief. Accordingly, an evidentiary hearing is 

unnecessary. 

ORDER 

THEREFORE, IT IS HEREBY ORDERED that Defendant’s Petition and 

Supplemental Petition for Writ of Habeas Corpus (Post-Conviction) are DENIED.  

FURTHER, IT IS HEREBY ORDERED that Defendant’s Request for an Evidentiary 

Hearing is DENIED.  

  

 

 
DISTRICT JUDGE 

 
STEVEN B. WOLFSON 

Clark County District Attorney 

Nevada Bar #001565 

 
 
BY 

 for 

 JOHN NIMAN 
Deputy District Attorney 
Nevada Bar #014408 
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CERTIFICATE OF MAILING 

 I hereby certify that service of the above and foregoing was made this ______ day of 

December, 2021, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to: 

 
     CASIMIRO VENEGAS, BAC #1024122 
     HIGH DESERT STATE PRISON 
     P.O. BOX 650 
     INDIAN SPRINGS, NV, 89070 

 

             

    BY_______________________________________ 
       C. Garcia 

Secretary for the District Attorney's Office 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
  
JN/sr/cg/L2 
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DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO: A-19-791881-WCasimiro Venegas, Plaintiff(s)

vs.

State of Nevada, Defendant(s)

DEPT. NO.  Department 7

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District 
Court. The foregoing Findings of Fact, Conclusions of Law and Order was served via the 
court’s electronic eFile system to all recipients registered for e-Service on the above entitled 
case as listed below:

Service Date: 12/11/2021

Joseph Gersten joe@thegerstenlawfirm.com

Steve Wolfson pdmotions@clarkcountyda.com

Nicara Brown nicara@thegerstenlawfirm.com
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NOAS 
JOSEPH Z. GERSTEN, ESQ. 
Nevada Bar No.: 13876 
The Gersten Law Firm PLLC 
9680 W Tropicana Avenue, #146 
Las Vegas, NV  89147 
Telephone (702) 857-8777 
joe@thegerstenlawfirm.com 
Attorney for Petitioner 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

 
 
CASIMIRO VENEGAS, 
 
   Petitioner, 
 
vs. 
 
CALVIN JOHNSON, WARDEN and 
THE STATE OF NEVADA, 
 
   Respondents. 
 

  
 Case No.: A-19-791881-W 
 
 Dept. No.: 7 
 
 
 

  
 

 
 

NOTICE OF APPEAL 
 

Notice is hereby given that CASIMIRO VENEGAS, Petitioner above 

named, hereby appeals to the Supreme Court of Nevada from the Order denying 

his PETITION FOR WRIT OF HABEAS CORPUS, entered in this action on 

the 1st day of December 2021. 

/// 
 
/// 
 
/// 
 
/// 
 
/// 
 
/// 

Case Number: A-19-791881-W

Electronically Filed
12/15/2021 1:54 PM
Steven D. Grierson
CLERK OF THE COURT
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DATED this ______ day of ______________ 2021. 

Submitted by: 

By_________________________ 
JOSEPH Z. GERSTEN, ESQ. 
Nevada Bar No.: 13876 
The Gersten Law Firm PLLC 
9680 W Tropicana Avenue, #146 
Las Vegas, NV  89147 
Telephone (702) 857-8777 
joe@thegerstenlawfirm.com 
Attorney for Petitioner  

15th December

AA0248
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CERTIFICATE OF SERVICE 

I hereby certify that on the ________ day of _____________ 2021, I filed a 

true and correct copy of the NOTICE OF APPEAL using the Eighth Judicial 

District’s electronic filing system and/or deposited a true and correct copy in the 

United States Mail at Las Vegas, Nevada, enclosed in a sealed envelope, first class 

mail, postage prepaid, addressed as follows: 

CALVIN JOHNSON, Warden 
P.O. Box 650 
Indian Springs, Nevada 89070-0650 
22010 Cold Creek Road 
Indian Springs, Nevada 89070 

STEVEN B. WOLFSON, ESQ. 
Clark County District Attorney 
200 Lewis Avenue, 3rd Floor 
Las Vegas, NV 89101 

AARON FORD, ESQ. 
Nevada Attorney General 
100 North Carson Street 
Carson City, Nevada 89701-4717 

_____________________________ 
JOSEPH Z. GERSTEN, ESQ. 
An Employee of The Gersten Law Firm PLLC 

15th December
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I. CERTIFICATE OF SERVICE

I hereby certify that I electronically filed the foregoing 

APPLELANT’S INDEX with the Clerk of the Court by using the 

electronic filing system on the 2nd day of May 2022. 

The following participants in this case are registered electronic 

filing system users and will be served electronically: 

STEVEN B. WOLFSON, ESQ. 
District Attorney Clark County 
200 Lewis Street, 3rd Floor 
Las Vegas, NV 89101 

AARON FORD 
Nevada Attorney General 
100 North Carson Street 
Carson City, Nevada 89701 
775-684-1265

By:____________________________________ 
An Employee of The Gersten Law Firm PLLC 




