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EiguTa JupiciaL DiSTRICT COURT

CASE SUMMARY
CASE N0. 95C129824

ENTIRE PROCEEDING 1'AS IN DIRECT V'IOLATION OF THE CONSTITUTION COURT
ORDERED, Motion DENIED, DEFENDANT'S PRO PER POST CONVICTION PETITION
REQUESTING A GENETIC MARKER ANALYSIS OF EVIDENCE WITHIN THE
POSSESSION OR CUSTODY OF THE STATE OF NEVADA (NRS 176.0918) Court stated it is
not sure if there is evidence for testing. Mr. Pomticello advised State filed a writien apposition.
Jirther noting he will not argue this as Defi. is not present in Court. Thereafier, Staie
submitted on the pleadings. Cowt reviewed the Motion. noting it is inclined to allow 1o have
testing, due to Deft. emtering a plea pursuant 1o Alford. Court further noted Defi. needs to
provide three points on the equitable latches arguments. including vwhether or not there was
excusable delav. implied review. and jf circumstances exist whether or ot prejudiced by the
State. COURT ORDERED. nto ruling will be done at this time on thig motion; Greg Denve,
Esq. is hereby APPOINTED 10 review the motion to defermine swhether or not it ywould be
advantageous 1o do analvsis of the DN evidence, NDC CLERK'S NOTE: 4 copy of the above
mimite order has been detivered by regular mail 10; Gary Lewis #47615. $.D.C.C., P.G. BOX
208. Indien Springs. N1 89070. = 5 :

03/20/2020 @ Minute Order (8:00 AM) {Judicial Officer: Leavit. Michelle)

Minute Order - No Hearing Held:

Journal Entry Details:

Motion for Production of Transcripts at States Expense The Motion for Production of
Transcripis af States Expense is denied. The hearing scheduled for May 21. 2020 is vacated.
State 10 prepare the order. CLERK'S NOTE: The above minute order has been disiributed to:
'Parker Brooks' - Purker. Brookstd:clarkcounivda.com:; 'Yolanda Draficz’

* Yolandu. Drofcz@clarkcountvda.con vp5/20.20;

‘,l I H ~ H 7 M 3 . s}
0572172020 %:C‘;]SIIE:)ED Motion for Production of Transcript (12:00 PM) (ludicial Officer: Leavitt.

Vacated - per Judge
Motion for Production of Transcripts at State Expense

Lr-A

PAGE 70F 7 Printed on 05 21 2020 ar 10:34 AM

12



95C129824

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES December 22, 2011
95C129824 The State of Nevada vs Gary L. Lewis
December 22, 2011 8:30 AM All Pending Motions
(12/22/2011)
HEARD BY: Smith, Douglas E. COURTROOM: R]C Courtroom 14D

COURT CLERK: Susan Jovanovich

RECORDER: Kerry Esparza

REPORTER:
PARTIES
PRESENT: Ponticello, Frank M.  Deputy District Attormey
State of Nevada Plaintiff
JOURNAL ENTRIES

Deft. not present; incarcerated in the Nevada Department of Corrections (NDC).

DEFENDANT'S PRO PER MOTION TO WITHDRAW THE ALFORD PLEA FOR THE ENTIRE
PROCEEDING WAS IN DIRECT VIOLATION OF THE CONSTITUTION

COURT ORDERED, Motion DENIED.

DEFENDANT'S PRO PER POST CON VICTION PETITION REQUESTING A GENETIC MARKER
ANALYSIS OF EVIDENCE WITHIN THE POSSESSION OR CUSTODY OF THE STATE OF
NEVADA (NRS 176.0918)

Court stated it is not sure if there is evidence for testing. Mr. Ponticello advised State filed a written

opposition, further noting he will not argue this as Deft. is not present in Court. Thereafter, State
submitted on the pleadings. Court reviewed the Motion, noting it is inclined to allow to have testing,
due to Deft. entering a plea pursuant to Alford. Court further noted Deft. needs to provide three
points on the equitable latches arguments, including whether or not there was excusable delay,
implied review, and if circumstances exist whether or not prejudiced by the State. COURT
ORDERED, no ruling will be done at this time on this motion; Greg Denue, Esq. is hereby
APPOINTED to review the motion to determine whether or not it would be advantageous to do
PRINT DATE:  12/22/2011 Page 1 of 2 Minutes Date: December 22, 2011

Ll -8

13



95C129824

analysis of the DNA evidence.
NDC

CLERK'S NOTE: A copy of the above minute order has been delivered by regular mail to: Gary Lewis
#47615, 5.D.C.C,, P.O. BOX 208, Indian Springs, NV 89070. /// sj

PRINT DATE: 12/22/2011 Page 20f2 Minutes Date: December 22, 2011
A
Lhitt -
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PPOW
DISTRICT COURT
CLARK COUNTY, NEVADA
\
Gary Lewis,
Petitioner, Case No: A-21-827377-W
Department 12
V8.
State of Nevada, >
ORDER FOR PETITION FOR
Respondent, WRIT OF HABEAS CORPUS
J

Petitioner filed a Petition for Writ of Habeas Corpus {Post-Conviction Relief) on
January 05, 2021. The Court has reviewed the Petition and has determined that a response would assist
the Court in determining whether Petitioner is illegally imprisoned and restrained of his/her liberty, and
good cause appearing therefore,

IT IS HEREBY ORDERED that Respondent shall, within 45 days after the date of this Order,
answer or otherwise respond to the Petition and file a return in accordance with the provisions of NRS
34.360 to 34.830, inclusive.

IT IS HEREBY FURTHER ORDERED that this matter shall be placed on this Court’s

Calendar on the day of , 20 , at the hour of

o’clock for further proceedings.

District Court Judge

1-
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Electronically Filed ?a/ q

03/08/2021

lezran S SHounin

CLERK OF THE COURT

ETGH# JURKTATAL DISTRICT CDURT

2. CLARK COUNTY NFVADH
3, ‘
W GARY L LFWTS _
S Petifioher ,  Case No Al-Baz307-1)
4 15, Deml/[é) ) '
7 STATE OF NFVALA, ! | :
8 Pwas;nnhr/pnf% // SIATUS CHECH
9
10 |
_14 Cates Mo, Gary | Lep)is Ma//&fﬁh@ 7 ff?ﬁ}r Check,
12 h%ﬁ CZAD\/F Fh%%/@/@?%/@b 7%//,‘ /PQ’?///@’E’UM@/J%
13 and Lall [ foture. clpcurienss, gre piepatbd hy fhe

MER 204 /Q{S:fﬁ/)ﬁ&%ew M s
__i% aéfmcr/*;( fmfcruq? 97(’ his [26ht hcﬁ/‘?ﬁg N,

16 |

17. X iﬁ%&L}:&;«

19 (Gary ) et #4762
19 Lotblar K Gortertrone [(2pTor
) 1200 [risob Foed.

) Lovelaels, //mn/é §74/7,

7 ._

03 Noted 9 -22-2/

24 '
xr RECEIVED

lék MAR - 1 2021

g CLERK OF THE coupr

3
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CERTIFICATE OF SERVICE BY MATIL

I do certify at I 11ed a true and correct copy of the

]
foregoing , g { C;
to the below address(es) on this Z 7. day of /;J H}(H‘Y ,
20 2 , by placing same in the U.S.-Mail via prison laxrllbrary

-~staff ‘pursuant to. NRCP 5(b) : -l

Efy[]% \\ﬂ/clﬁ{c/q/ @fS}Tlc/(OUWL

200 Lewls Hvenve
Les Vets Hevade 871557731

X ;é\m)?g&q/

£ #7615
Lovelock Correctional Center

1200 Prison Road
Lovelock, Nevada 89419

In Pro Se

AFFIRMATION PURSUANT TO NRS 239B.030

‘The under?i?ned does hereby affirm that the preceding

\? atTus C/;QC; filed in
District ‘Court Case No;ﬂ;lkﬂZZfiszd‘does not contain the

social security number of any person.

Dated this ]2 day of f'@!\Y‘(/ . 20 21( .

In Pro Se

19




Gary L. Lewis #42615

UUZ(W§ ﬁm‘ﬁfwﬁ /ﬁ‘gh ér

1200 Prisok
Lovelock /\/Md? 6’?4’/7

INBATE LEGAL
\AAIL CONFIDENTIAL

S ‘31@1:‘55__}9,3 s

RECEIVED
AR - 1 1

fi 7‘}1% Judreral Dt!’%FféE;KZEF;LH:fOURT

200 Laww Avenve
a5 Ve ofas Nevade 71552311
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0sCC

DISTRICT COURT
CLARK COUNTY, NEVADA
GARY LEWIS, PLAINTIFF(S)
VS.
STATE OF NEVADA, DEFENDANT(S) | DEPARTMENT 12

CASE NO.: A-21-827377-W

CIVIL ORDER TO STATISTICALLY CLOSE CASE
Upon review of this matter and good cause appearing,

Electronicall

Filed

04/08/2021 3;17 PM

CLERK OF THE

IT IS HEREBY ORDERED that the Clerk of the Court is hereby directed to

statistically close this case for the following reason:

DISPOSITIONS:
Default Judgment
Judgment on Arbitration
Stipulated Judgment
Summary Judgment
Involuntary Dismissal
Motion to Dismiss by Defendant(s)
Stipulated Dismissal
Voluntary Dismissal
Transferred (before trial)
Non-Jury — Disposed After Trial Starts
Non-Jury — Judgment Reached
Jury — Disposed After Trial Starts
Jury — Verdict Reached
Other Manner of Disposition

4 I O

Dated this 8th day of April, 2021

FAB 108 D5S0D F100
Michelle Leavitt
District Court Judge

Statistically closed: USJR - CV - Other Manner of Dispositio

21

COURT
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23
24
25
26
27

28

CSERYV

DISTRICT COURT
CLARK COUNTY, NEVADA
Gary Lewis, Plaintiff{s) CASE NO: A-21-827377-W
VS, DEPT. NO. Department 12

State of Nevada, Defendant(s)

AUTOMATED CERTIFICATE OF SERVICE

Electronic service was attempted through the Eighth Judicial District Court's
electronic filing system, but there were no registered users on the case.

If indicated below, a copy of the above mentioned filings were also served by mail
via United States Postal Service, postage prepaid, to the parties listed below at their last
known addresses on 4/9/2021

Gary Lewis #47615
LCC
1200 Prison Road
Lovelock, NV, 89419

22




Elsztronizally Filad
A/8/2021 112338 PV
. Blaven D, Briarson
GLERY OF THE COUR
2
3 EIGHTH JUDICIAL DISTRICT
4 CLARK COUNTY, NEVADA
5
6 Gary Lewis, 3 Case No.: A-21-827377-W
7 Petitioner, g
8 Vs. ) DEPT. No.: XII
)
9 STATE OF NEVADA, 3
10 Respondent g
11
12 FINDINGS OF FACT, CONCLUSIONS OF LAW, AND CRDER DENYING
PETITION FOR DETERMINATION OF FACTUAL INNOCENCE
13
14 FINDINGS OF FACT
15 1. On August 15, 1995, the State of Nevada ("State") charged Gary L.
Lewis ("Petitioner") by way of Inforrnation with SEXUAL ASSAULT WITH A
16 MINOR UNDER SIXTEEN YEARS OF AGE (Felony - NRS 200.364, 200.366).
17 2. On June 12, 1996, the State filed an Amended Information
18 charging Petitioner with SEXUAL ASSAULT (Felony - NRS 200.364, 200.366) and
Petitioner, pursuant to North Carolina v. Alford, entered a guilty plea to the charge in
19 the Amended Information.
20 3. On August 2, 1996, the District Court adjudged Petitioner guilty
and sentenced Petitioner to the Nevada Department of Corrections for a term of LIFE
21 WITH THE POSSIBILITY OF PAROLE, to be served CONCURRENTLY wiih
29 C122079. Petitioner received ZERO credit for time served.
23 4, On August 14, 1996, the District Court entered the Judgment of
Conviction.
24
5. On February 19, 2009, the Defendant filed a "First Amendment
25 Petition Writ of Habeas Corpus [sic]" (bereinafter “first Petition for Writ of Habeas
Corpus (Post-Coenviction™).
26
27 6. On February 26, 2009, the District Court denied Petitioner’s first
Petition for Writ of Habeas Corpus (Post-Conviction).
28
MICHELLE LEAVITT
DISTRICT JUDGE 1
BEPARTMENT TWELVE
LAS VEGAS, NEVADA 88155
Gase Numbsar A-27-827377-4W

23
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MIGHELLE LEAVITT
DISTRICT JUDGE

DEPARTMENT TWELVE
LAB VEGAS, NEVADA 89155

7. On March 23, 2009, the Petitioner filed a "First Amendment Petition
Writ of Habeas Corpus [sic]."

8. On May 1, 2009, the District Couri ordered that the "First Amended
Petition" that was filed on March 23, 2009 was an improper amendment or supplement
as the original petition was orally denied by the Disirict Court.

9. On May 11, 2009, the Petitioner filed a Notice of Appeal challenging
the District Court’s decision to deny his first Petition for Writ of Habeas Corpus (Post-
Conviction),

10. On June 2, 2009, the District Court entered the Notice of Entry of
Order Denying Petitioner’s first Petition for Writ of Habeas Corpus (Post-Conviction).

11. On October 28, 2009, The Supreme Court of Nevada affirmed the
District Court’s decision to deny Petitioner’s first Petition for Writ of Habeas Corpus
(Post-Conviction). Remitiitur issued November 24, 2009,

12. On September 23, 2010, the Petitioner filed his second Petition for Writ
of Habeas Corpus (Post-Conviction).

13. On January 27, 2011, the District Court denied Petitioner’s second
Petition for Writ of Habeas Corpus (Post-Conviction). The Notice of Entry of
Findings of Fact, Conclusicns of Law, and Order were filed on March 17, 2011.

14.  On March 14, 2011, the Petitioner filed a Notice of Appeal, challenging
the District Court’s decision to deny his second Petition for Writ of Habeas Corpus
{Post-Conviction).

15.  On September 15, 2011, The Supreme Court of Nevada affirmed the
District Court’s decision denying the second Petition for Writ of Habeas Corpus (Post-
Conviction). Remittitur issued October 12, 2011.

16. On November 29, 2011, Petitioner filed a "Motion to Withdraw the
Alford Plea for [sic] the Entire Proceeding was in Direct Violation of the
Constitution." The State filed its Opposition on December 14, 2011.

17. On December 22, 2011, the District Court denied Petitioner’s "Motion
to Withdraw the Alford Plea for [sic] the Entire Proceeding was in Direci Violation of
the Constitution.”

18. On March 11, 2014, Petitioner filed a third Petition for Writ of Habeas
Corpus (Post-Conviction).

24
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MICHELLE LEAVITT
DISTRICT JUDGE

DEPARTMENT TWELVE
LAS VEGAS, NEVADA 89155

19. On March 31, 2014, the District Court denied Petitioner’s third Petition
for Writ of Habeas Corpus (Post-Conviction). The Findings of Fact, Conclusions of
Law, and Crder were filed the same day.

20.  On April 24, 2014, Petitioner filed a Notice of Appeal challenging the
District Court’s order denying the third Petition for Writ of Habeas Corpus (Post-
Conviction).

21. On September 16, 2014, The Supreme Court of Nevada affirmed the
District Court’s decision to deny Petitioner’s third Petition for Writ of Habeas Corpus
{Post-Conviction). Remittitur issued October 15, 2014,

22.  On January 5, 2021, Petitioner filed the instani Petition to Establish
Factual Innocence Based on Newly Discovered Evidence.

CONCLUSIONS OF LAW

I. NRS 36.940—the statute governing petitions for factual innocence—
establishes the procedural and substantive requirements for each petition filed.

2. NRS 36.940(1) reads: “At any time after the expiration of the period
during which a motion for a new trial based on newly discovered evidence may be
made pursuant to NRS 176.515, a person who has been convicted of a felony may
petition the district court in the county in which the person was convicted for a hearing
to establish the factual innocence of the person based on newly discovered evidence.
A person who files a petition pursuant to this subsection shall serve notice and a copy
of the petition upon the district attorney of the county in which the conviction was
obtained and the Attorney General.”

3. Under 36.940(2) “[a] petition [to establish factual innocencej filed
pursuant to subsection 1 must contain an assertion of factual innocence under oath by
the petitioner and must aver, with supporting affidavits or other credible documents.”

4, Whea a Petitioner files a Petition to Establish Factual Innocence, said
claim, made under the relevant statutes, “is separate from any state habeas claim that

alleges a fundamental miscarriage of justice to excuse procedural or time limitations
pursuant to NRS 34.726 or 34.810.” NRS 34.950.

5. According to NRS 34.920, factual innccence means a defendant did not
do the following: (1.) Engage in the conduct for which he or she was convicted; (2.)
Engage in conduct constituting a lesser included or inchoate offense of the crime for
which he or she was convicted; (3.) Commit any other crime arising out of or
reasonably connecied to the facts supporting the indictment or information upon which
he or she was convicted; and (4.) Commit the conduct charged by the State under any
theory of criminal liability alleged in the indictment or information.

25
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MICHELLE LEAVITT
DISTRICT JUDGE

DEPARTMENT TWELVE
LAS VEGAS, NEVADA 89155

6. “Newly discovered evidence” means evidence that was not available to
a petitioner at trial or during the resolution by the trial court of any motion to
withdraw a guilty plea or motion for new trial and which is material to the
determination of the issue of factual innocence{.]” NRS 34.930

7. Here, Petitioner failed to include a proper assertion of factual innocence
under NRS 36.940(2). There is no assertion under oath, nor is the Petition supported
by “affidavits or other credible documents.”

8. Petitioner failed to comply with the statutory requirements. Instead,
only vague references are made to “exculpatory” and “Brady” evidence that the State
withheld during trial. Such vague references without any supporting documentation
do not qualify as “newly discovered evidence.” The instant Petition does not establish
that Petitioner did not commit the charged crime and thus, the Petition must be denied.

ORDER

THERFORE, IT IS HEREBY ORDERED that the Petition to Establish Factual
Innocence shall be, and it is, hereby DENIED.

Dated this 8™ day of April, 2021

4
[Luduttf

MICHAELLE LEAVITT
DISTRICT COURT JUDGE
DEPARTMENT XII

EIGHTH JUDICIAL DISTRICT

26




o Q0 N SN A W

M ON N N BMNOINON KRN e e e e e bk e s o ek
S R WN =D W 08 1SN th AW N = O

28

MICHELLE LEAVITT
DISTRICT JUDGE

DEPARTMENT TWELVE
LAS VEGAS, NEVADA 89155

CERTIFICATE OF MAILING

I hereby certify that on the 8" day of February, 2021, I placed a copy of the Findings

of Fact, Conclusions of Law, and Order in the U.S. Mail, postage prepaid to:

Gary L. Lewis #47615 Steven B, Wolfson

Northern Nevada Correctional Center Clark County District Attorney
P.O. Box 7000 200 Lewis Avenue

Carson City, NV 89702 Las Vegas, Nevada 89155
Aaron Ford

Nevada Attorney General
555 E. Washington, Suite 3900
Las Vegas, NV 89101-1068

Rl Roctra

Pamela Rocha

Judicial Executive Assistant
Department XI1

Eighth Judicial District Court

27
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CERTIFICATE OF SERVICE BY MATI,

I do certify that I mailed a true and correct copy of the

foregoing J‘ 726? ﬁﬁ BC/ {
to the below address(es) on this 9% day of /7}0/}6/ .

ZO_L, by placing same in the U.S. Mail via prison law library
staff ursua t to NRCP 5 (
,F/m{ /f Vdicsef /71572!‘/(3,% @/ﬂ"%

0 Lenlis Hyenye

195 g5 Aevedy fé’g/fs 23/ .
ﬂémh b/ f74’) mé ﬁ%f‘l) 4% M ce

ﬂ)ﬂ Lewrs fienve.

Lgs VP 9¢s Jloyide #7155

rd

#
Lovellock Correctional Centexr

1200 Prison Road
Lovelock, Nevada 894189

In Pro Se

AFFIRMATION PURSUANT TO S 239B.030

The undersigned does hereby affirm that the preceding

. qh 7{'1}5 {;AE’C K filed in
District Court Case No.ﬁ Zt-ézz,j‘)_/z “éz does not contain the

social security number of any persomn.

Dated this % day of }?ﬂf/r/ . O’Z[_.
7 l’h ‘

v
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CERTIFICATE OF SERVI B IL

I do certify that I mailed a true and correct copy of the

foregoing N 57‘”@ %va' [ /7 BC/ (

[ 4
to the below address{es) on this EIZQE day of 4/)["/ / :

20 Z( , by placing same in the U.S. Mail via prison law library

staff, pursuant to NRCP 5(b):

Lf,uns‘ /9vmua

O\omu\:o\m-&_wm

Lac Vegas Mavede 3?6 - 221/
J /

Mh’lﬂh D/j%r/fﬁh %’fhel/ M/@

m& Lowrs Mvenve

log !/mrzr Neyeds 82155

£
Lovdlock Correctional Center
1200 Prison Road

Lovelock, Nevada 89419
In Pro Se
AFFIRMATIO O NRS 239B.030
The ersigned does hereby affirm that the preceding

\6‘4 N ITNY fi]éﬁ/( filed in
District Court Case No. 4~2[— ﬂZZSZ&é) does not contain the

social security number of any person.

Dated this 92% day of /'?ﬂr/ / . 202( .
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Electronically Filed
12:1

NOAS

Gaevy Lo s # 4 ¢.45
Lovelock Correctional Center
1200 Prison Road

Lovelock, Nevada 89419

P£¥;4Joner In Pro Se

DISTRICT COURT
CLARK COUNTY, NEVADA

* X * kx *

(Sa.fj Lewrs .

Petitioner, Case No. A-Z-32713717-w

-vs- Dept. No. X!

THE STATE OF NEVADA,

Respondent.

NOTICE OF APPEAL

NOTICE IS GIVEN that Petitioner, Gary Llew. s .
Y

in pro se, hereby appeals to the Nevada Supreme Court the
Findings of Fact, Conclusions of Law and Order Denying /

Dismissing Petition for Writ of Habeas Corpus, as filed/entered

on or about the $#4 day of ﬂpn’/ , 202/, in the above-
¥
entitled Court.
Pated this ##h day of May , 2047 .
F 4
by 2 D
Gacy _“lLewowis #¥ 78 /5

Lovelock Correctional Center
1200 Prison Road
Lovelock, Nevada 89419

Petitioner In Pro Se

A\
Q3aAIFON

¥

LHN0D IHL 404370

Case Number: A-21-827377-W
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CERTIFICATE OF SERVICE

I do certify that I mailed a true and correct copy of the

foregoing NOTICE OF APPEAL to the below address(es) on this

F+h  day of Mawv , 2021 , by placing same in the
L4

U.S. Mail via prison law library staff:

Steven B. Wcifsen
Clat k Covaty Dary{-r:’n‘ Attorney
200 {ew:s Ave.

Loas YVegas ~y 449155

ﬂ¢1f0r\ Ford

NVevada AB+¥era & General

EES €. W;\S“i:}\g'f’{;h, Ste. 3900

2

Las Vegas AL 49701

oy

Gaty Loty # 4965
Lovelock Correcticnal Center
1200 Prison Road
Lovelock, Nevada 89419

Petitioner In Pro Se

AFFIRMATION PURSUANT TO NRS 239B.030

The undersigned does hereby affirm that the preceding

NOTICE OF APPEAL filed in District Court Case No. A-21-827297- i/

does not contain the social security number of any person.
Dated this 3+h_ day of pmavy , 202/

Do) P

Cary
L4

Petitioner In Pro Se
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Electronically Filed
5/18/2021 8:02 AM
Steven D. Grierson

CLERK OF THE CO
NEFF aE“"" )

DISTRICT COURT
CLARK COUNTY, NEVADA
GARY LEWIS,
Case No: A-21-827377-W
Petitioner,
Dept No: XII
vs.
STATE OF NEVADA,
NOTICE OF ENTRY OF FINDINGS OF FACT,
Respondent, CONCLUSIONS OF LAW AND ORDER

PLEASE TAKE NOTICE that on April 8, 2021, the court entered a decision or order in this matter, a
true and correct copy of which is attached to this notice.

You may appeal to the Supreme Court from the decision or order of this court. If you wish to appeal, you
must file a notice of appeal with the clerk of this court within thirty-three (33) days after the date this notice is

mailed to you. This notice was mailed on May 18, 2021.

STEVEN D. GRIERSON, CLERK OF THE COURT

/s/ Heather Ungermann
Heather Ungermann, Deputy Clerk

CERTIFICATE OF E-SERVICE / MAILING

L hereby certify that on this 18 day of May 2021, I served a copy of this Notice of Entry on the following:

M By e-mail:
Clark County District Attorney’s Office
Attorney General’s Office — Appellate Division-

The United States mail addressed as follows:
Gary Lewis # 47615
1200 Prison Rd.
Lovelock, NV 89419

/s/ Heather Ungermann
Heather Ungermann, Deputy Clerk

-1-

Case Number: A-21-827377-W

35




Elsztronizally Filad
A/8/2021 112338 PV
. Blaven D, Briarson
GLERY OF THE COUR
2
3 EIGHTH JUDICIAL DISTRICT
4 CLARK COUNTY, NEVADA
5
6 Gary Lewis, 3 Case No.: A-21-827377-W
7 Petitioner, g
8 Vs. ) DEPT. No.: XII
)
9 STATE OF NEVADA, 3
10 Respondent g
11
12 FINDINGS OF FACT, CONCLUSIONS OF LAW, AND CRDER DENYING
PETITION FOR DETERMINATION OF FACTUAL INNOCENCE
13
14 FINDINGS OF FACT
15 1. On August 15, 1995, the State of Nevada ("State") charged Gary L.
Lewis ("Petitioner") by way of Inforrnation with SEXUAL ASSAULT WITH A
16 MINOR UNDER SIXTEEN YEARS OF AGE (Felony - NRS 200.364, 200.366).
17 2. On June 12, 1996, the State filed an Amended Information
18 charging Petitioner with SEXUAL ASSAULT (Felony - NRS 200.364, 200.366) and
Petitioner, pursuant to North Carolina v. Alford, entered a guilty plea to the charge in
19 the Amended Information.
20 3. On August 2, 1996, the District Court adjudged Petitioner guilty
and sentenced Petitioner to the Nevada Department of Corrections for a term of LIFE
21 WITH THE POSSIBILITY OF PAROLE, to be served CONCURRENTLY wiih
29 C122079. Petitioner received ZERO credit for time served.
23 4, On August 14, 1996, the District Court entered the Judgment of
Conviction.
24
5. On February 19, 2009, the Defendant filed a "First Amendment
25 Petition Writ of Habeas Corpus [sic]" (bereinafter “first Petition for Writ of Habeas
Corpus (Post-Coenviction™).
26
27 6. On February 26, 2009, the District Court denied Petitioner’s first
Petition for Writ of Habeas Corpus (Post-Conviction).
28
MICHELLE LEAVITT
DISTRICT JUDGE 1
BEPARTMENT TWELVE
LAS VEGAS, NEVADA 88155
Gase Numbsar A-27-827377-4W
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MIGHELLE LEAVITT
DISTRICT JUDGE

DEPARTMENT TWELVE
LAB VEGAS, NEVADA 89155

7. On March 23, 2009, the Petitioner filed a "First Amendment Petition
Writ of Habeas Corpus [sic]."

8. On May 1, 2009, the District Couri ordered that the "First Amended
Petition" that was filed on March 23, 2009 was an improper amendment or supplement
as the original petition was orally denied by the Disirict Court.

9. On May 11, 2009, the Petitioner filed a Notice of Appeal challenging
the District Court’s decision to deny his first Petition for Writ of Habeas Corpus (Post-
Conviction),

10. On June 2, 2009, the District Court entered the Notice of Entry of
Order Denying Petitioner’s first Petition for Writ of Habeas Corpus (Post-Conviction).

11. On October 28, 2009, The Supreme Court of Nevada affirmed the
District Court’s decision to deny Petitioner’s first Petition for Writ of Habeas Corpus
(Post-Conviction). Remitiitur issued November 24, 2009,

12. On September 23, 2010, the Petitioner filed his second Petition for Writ
of Habeas Corpus (Post-Conviction).

13. On January 27, 2011, the District Court denied Petitioner’s second
Petition for Writ of Habeas Corpus (Post-Conviction). The Notice of Entry of
Findings of Fact, Conclusicns of Law, and Order were filed on March 17, 2011.

14.  On March 14, 2011, the Petitioner filed a Notice of Appeal, challenging
the District Court’s decision to deny his second Petition for Writ of Habeas Corpus
{Post-Conviction).

15.  On September 15, 2011, The Supreme Court of Nevada affirmed the
District Court’s decision denying the second Petition for Writ of Habeas Corpus (Post-
Conviction). Remittitur issued October 12, 2011.

16. On November 29, 2011, Petitioner filed a "Motion to Withdraw the
Alford Plea for [sic] the Entire Proceeding was in Direct Violation of the
Constitution." The State filed its Opposition on December 14, 2011.

17. On December 22, 2011, the District Court denied Petitioner’s "Motion
to Withdraw the Alford Plea for [sic] the Entire Proceeding was in Direci Violation of
the Constitution.”

18. On March 11, 2014, Petitioner filed a third Petition for Writ of Habeas
Corpus (Post-Conviction).
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19. On March 31, 2014, the District Court denied Petitioner’s third Petition
for Writ of Habeas Corpus (Post-Conviction). The Findings of Fact, Conclusions of
Law, and Crder were filed the same day.

20.  On April 24, 2014, Petitioner filed a Notice of Appeal challenging the
District Court’s order denying the third Petition for Writ of Habeas Corpus (Post-
Conviction).

21. On September 16, 2014, The Supreme Court of Nevada affirmed the
District Court’s decision to deny Petitioner’s third Petition for Writ of Habeas Corpus
{Post-Conviction). Remittitur issued October 15, 2014,

22.  On January 5, 2021, Petitioner filed the instani Petition to Establish
Factual Innocence Based on Newly Discovered Evidence.

CONCLUSIONS OF LAW

I. NRS 36.940—the statute governing petitions for factual innocence—
establishes the procedural and substantive requirements for each petition filed.

2. NRS 36.940(1) reads: “At any time after the expiration of the period
during which a motion for a new trial based on newly discovered evidence may be
made pursuant to NRS 176.515, a person who has been convicted of a felony may
petition the district court in the county in which the person was convicted for a hearing
to establish the factual innocence of the person based on newly discovered evidence.
A person who files a petition pursuant to this subsection shall serve notice and a copy
of the petition upon the district attorney of the county in which the conviction was
obtained and the Attorney General.”

3. Under 36.940(2) “[a] petition [to establish factual innocencej filed
pursuant to subsection 1 must contain an assertion of factual innocence under oath by
the petitioner and must aver, with supporting affidavits or other credible documents.”

4, Whea a Petitioner files a Petition to Establish Factual Innocence, said
claim, made under the relevant statutes, “is separate from any state habeas claim that

alleges a fundamental miscarriage of justice to excuse procedural or time limitations
pursuant to NRS 34.726 or 34.810.” NRS 34.950.

5. According to NRS 34.920, factual innccence means a defendant did not
do the following: (1.) Engage in the conduct for which he or she was convicted; (2.)
Engage in conduct constituting a lesser included or inchoate offense of the crime for
which he or she was convicted; (3.) Commit any other crime arising out of or
reasonably connecied to the facts supporting the indictment or information upon which
he or she was convicted; and (4.) Commit the conduct charged by the State under any
theory of criminal liability alleged in the indictment or information.
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6. “Newly discovered evidence” means evidence that was not available to
a petitioner at trial or during the resolution by the trial court of any motion to
withdraw a guilty plea or motion for new trial and which is material to the
determination of the issue of factual innocence{.]” NRS 34.930

7. Here, Petitioner failed to include a proper assertion of factual innocence
under NRS 36.940(2). There is no assertion under oath, nor is the Petition supported
by “affidavits or other credible documents.”

8. Petitioner failed to comply with the statutory requirements. Instead,
only vague references are made to “exculpatory” and “Brady” evidence that the State
withheld during trial. Such vague references without any supporting documentation
do not qualify as “newly discovered evidence.” The instant Petition does not establish
that Petitioner did not commit the charged crime and thus, the Petition must be denied.

ORDER

THERFORE, IT IS HEREBY ORDERED that the Petition to Establish Factual
Innocence shall be, and it is, hereby DENIED.

Dated this 8™ day of April, 2021

4
[Luduttf

MICHAELLE LEAVITT
DISTRICT COURT JUDGE
DEPARTMENT XII

EIGHTH JUDICIAL DISTRICT
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CERTIFICATE OF MAILING

I hereby certify that on the 8" day of February, 2021, I placed a copy of the Findings

of Fact, Conclusions of Law, and Order in the U.S. Mail, postage prepaid to:

Gary L. Lewis #47615 Steven B, Wolfson

Northern Nevada Correctional Center Clark County District Attorney
P.O. Box 7000 200 Lewis Avenue

Carson City, NV 89702 Las Vegas, Nevada 89155
Aaron Ford

Nevada Attorney General
555 E. Washington, Suite 3900
Las Vegas, NV 89101-1068

Rl Roctra

Pamela Rocha

Judicial Executive Assistant
Department XI1

Eighth Judicial District Court
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ASTA

GARY LYNN LEWIS,

STATE OF NEVADA,

IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA IN AND FOR

THE COUNTY OF CLARK

Plaintiff(s), Dept Ne: XII

VS,

Defendant(s),

CASE APPEAL STATEMENT

1. Appellant(s). Gary Lewis
2. Judge: Michelle Leavitt
3. Appellant(s): Gary Lewis
Counsel:

Gary Lewis #47615

1200 Prison Rd.
Lovelock, NV 89419

4. Respondent (s): State of Nevada
Counsel:
Steven B. Wolfson, District Attorney

200 Lewis Ave.
Las Vegas, NV 89155-2212

A-21-827377T-W -1-

Case Number: A-21-827377-W
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Case No: A-21-827377-W

Electronically Filed
5/18/2021 8:02 AM
Steven D. Grierson

CLERS OF THE 002 5

A




10

11

12

13

14

15

16

17

18

19

20

21

26

27

28

5. Appellant(s)'s Attorney Licensed in Nevada: N/A
Permission Granted: N/A

Respondent(s)’s Attorney Licensed in Nevada: Yes
Permission Granted: N/A

6. Has Appellant Ever Been Represented by Appointed Counsel In District Court: No
7. Appellant Represented by Appointed Counsel On Appeal: N/A
8. Appellant Granted Leave to Proceed in Forma Pauperis**: N/A

**Expires 1 year from date filed

Appellant Filed Application to Proceed in Forma Pauperis: No
Date Application(s) filed: N/A

9. Date Commenced in District Court: January 5, 2021
10. Brief Description of the Nature of the Action: Civil Writ

Type of Judgment or Order Being Appealed: Civil Writ of Habeas Corpus
11. Previous Appeal: No

Supreme Court Docket Number(s): N/A
12. Child Custody or Visitation: N/A
13. Possibility of Settlement: Unknown

Dated This 18 day of May 2021.

Steven D. Grierson, Clerk of the Court

/s/ Heather Ungermann

Heather Ungermann, Deputy Clerk
200 Lewis Ave

PO Box 551601

Las Vegas, Nevada 89155-1601
(702) 671-0512

cc: Gary Lewis

A-21-827377T-W -2-
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Certification of Copy and
Transmittal of Record

State of Nevada s§
County of Clark } .

Pursuant to the Supreme Court order dated May 25, 2021, I, Steven D. Grierson, the Clerk of the Court of
the Eighth Judicial District Court, Clark County, State of Nevada, do hereby certify that the foregoing is a
true, full and correct copy of the complete trial court record for the case referenced below. The record
comprises one volume with pages numbered 1 through 42.

GARY LYNN LEWIS,
Plaintiff(s), Case No: A-21-827377-W
Dept. No: XII
vs.
STATE OF NEVADA,
Defendant(s),

now on file and of record in this office.

IN WITNESS THEREOF, I have hereunto
Set my hand and Affixed the seal of the
Court at my office, LLas Vegas, Nevada

This 2 day-of June 2021.

Steven D. Grierson, Clerk of the Court

Amanda Hampton, Deputy Clerk





