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NOED

CLARK COUNTY, NEVADA
77960120824 A N
NOED
Notice of Entry of Decision and Order

1296476

vs. Case No: 95C129824
>— Dept No: XII

GARY L. LEWIS, ™

Petitioner,

THE STATE OF NEVADA,

Respondent, NOTICE OF ENTRY OF
DECISION AND ORDER

-

PLEASE TAKE NOTICE that on March 1, 2011, the court entered a decision or order in this matter, a
true and correct copy of which is attached to this notice.

You may appeal to the Supreme Court from the decision or order of this court. If you wish to appeal, you
must file a notice of appeal with the clerk of this court within thirty-three (33) days after the date this notice ig
mailed to you. This notice was mailed on March 17, 2011.

STEVEN D. GRIERSON, CLERK OF THE COURT

Heather Ungermann, Dep

CERTIFICATE OF MAILING

I hereby certify that on this 17 day of March 2011, I placed a copy of this Notice of Entry of Decision and

Order in:

The bin(s) located in the Office of the District Court Clerk of:
Clark County District Attorney’s Office
Attorney General’s Office — Appellate Division

B The United States mail addressed as follows:
Gary Lewis # 47615
P.O. Box 208
Indian Springs, NV 89070

Heather Ungermann, De Clerk
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8 DISTRICT COURT 1266303 —
o CLARK COUNTY, NEVADA
10
. THE STATE OF NEVADA, )
Plaintiff, CASE NO: C129824
12
: -vs- DEPT NO: X1
13
GARY L. LEWIS,
14 || #1302110
15 Defendant.
16
17 FINDINGS OF FACT, CONCLUSIONS OF
18 LAW AND ORDER

DATE OF HEARING: 01/27/2011

9 TIME OF HEARING: 8:30 A.M.

0 THIS CAUSE having come on for hearing before the Honorable MICHELLE
8 _ I || LEAVITT, District Judge, on the 27th day of January, 2011, the Petitioner not being present,
> 2 2 || proceeding IN FORMA PAUPERIS, the Respondent being representea by DAVID ROGER,
§§ 3 |i District Attorney, by and through FRANK M. PONTICELLO, Chief Deputy District
e = Attorney, and the Court having considered the matter, including briefs, transcripts, no

w

arguments of counsel, and documents on file herein, now therefore, the Court makes the
following findings of fact and conclusions of law:

i

"

oo ~J O

OEPARIERNT 12 GLERK OF THE SQUAT, _

FEB ¢ 7 201

PAWPDOCS\FORS506\50624401 doc

244



—

I T 1 T N S O T N R N S N S e N
0 N B W N = O W o ~ Nt B W RN —

S W e O L B WLN

3 ’

FINDINGS OF FACT

1. On August 15, 1995, Gary Lewis (hereinafter “Defendant”) was charged by
way of Information with one (1) count of Sexual Assault with a Minor Under Sixteen Years
of Age (Felony — NRS 200.364, 200.366). Therecafter, Defendant entered into negotiations
with the State and on June 12, 1996, the State filed an Amended Information charging
Defendant with one (1) count of Sexual Assault.

2. Defendant entered into a Guilty Plea Agreement with the State on June 12,

1996, whereby he agreed to plead guilty pursuant to North Carolina v. Alford, 400 U .S. 25
(1970), to the charge as alleged in the Amended Information. In exchange for Defendant’s
Alford plea, the State agreed to recommend concurrent time between this case and
Defendant’s other case, C122079. The State retained the right to argue at the rendition of
sentence. Defendant was present in court with counsel on August 2, 1996, and sentenced to
LIFE with the possibility of parole to be served concurrently with C122079. Defendant
received no credit for time served. The Judgment of Conviction was filed on August 14,
1996. Defendant did not file a direct appeal.

3. Defendant filed a “First Amendment Petition” Writ of Habeas Corpus on
February 19, 2009. The district court held a hearing on Defendant’s petition on February 26,
2009. The Court ultimately concluded theit Defendant’s petition was time-barred and that
Defendant made no attempt to demonstrate good cause. The Order denying Defendant’s
petition was filed on May 29, 2009.! Defendant filed a Notice of Appeal on May 11, 2009.
The Nevada Supreme Court affirmed the denial of Defendant’s petition on October 28, 2009.
Lewis v. Nevada, Docket-No. 53779 (Order of Affirmance, Oct. 28, 2009). Remittitur
issued on November 24, 2609, '

4. Defendant filed the instant petition and motions for an evidentiary hearing and

appointment of counsel on September 23, 2010. The State filed its response and motion to

dismiss on December 30, 2010.

' Defendant filed an additional petition on March 23, 2003. On May 1, 2009, the disrict coun determined that this petition was not a proper
amendment o supplement as the original petition had been denied by the count. The Nevada Supreme Court deermined that the district court did not
abuse its discretion in declining 1o permit the original petition to be amended or supplemented zfter it was denied. Lewis v, Nevada, Docket No. 53779
(Order of Affirmance, Oct. 28, 2009).

2 . PAWPDOCS\FOR506150624401.doc ™
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5. This Court held a hearing on Defendant’s petition on january 27, 2011.
Defendant was not present and the Court entertained no argument by the State.

6. Since Defendant’s Judgment of Conviction was filed on August 14, 1996, and
Defendant did not file a direct appeal, Defendant had until Thursday, August 14, 1997, to
file his post-conviction habeas petition.

7. Defendant filed the instant petition on September 23, 2010, more than thirteen
(13) years afier the one-year time limitation had passed.

8. Defendant’s petition is time barred as outside the one-year time limitation.

9. A petition subject to procedural bars may be considered on its merits if good
cause is shown.

10.  Defendant fails to demonstrate to the satisfaction of the court that good cause
for delay exists sufficient to overcome the one-year time bar.

11.  Furthermore, the State specifically pled laches in its response and motion to
dismiss Defendant’s petition.

12.  Defendant failed to overcome the presumption that his delay of over fourteen
(14) years in filing the instant petition has prejudiced the State.

13.  Since Defendant’s petition is time-barred with no good cause shown, he is not
entitled to the appointment of an attorney or an evidentiary hearing on his claims.

CONCLUSIONS OF LAW

1. The mandatory provisions of NRS 34.726 read:

1. Unless there is good cause shown for delay, a petition that
challenges the validity of a judgment or sentence must be filed
within 1 year after entry of the judgment of conviction or, if an
appeal has been taken from the judgment, within 1 year afier the
sugreme court issues its remittitur. For the [pu oses of this
subsection, good cause for delay exists if the petitioner
demonstrates to the satisfaction of the court:

§ag That the delay is not the fault of the petitioner; and

b} That dismissal of the petition as untimely will unduly
prejudice the petitioner.

p (Emphasis added).

H

3 PAWPDOCSFORS06\50624401 .doc
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2. In Gonzales v. State, 118 Nev. 590, 593, 590 P.3d 901, 902 (2002), the Nevada

Supreme Court rejected a habeas petition that was filed two days late, pursuant to the “clear
and unambiguous” mandatory provisions 6f NRS 34.726(1). Gonzales reiterated the
importance of filing the petition with the district court within the one year mandate, absent a
showing of “good cause” for the delay in ﬁling. Id, at 593, 590 P.3d at 902. The one-year
time bar is therefore strictly construed.

3. The Nevada Supreme Court has found that “application of the statutory
procedural default rules to post-conviction habeas petitions is mandatory.” State v. Eighth
Judicial Dist. Court ex rel. County of Clark (Riker), 121 Nev. 225, 231, 112 P.3d 1070,
1074 (2005) (citing State v. Haberstroh, 119 Nev. 173, 180, 69 P.3d 676, 681 (2003)).

“Habeas corpus petitions that are filed many years afier conviction are an unreasonable
burden on the criminal justice system. The necessity for a workable system dictates that
there must exist a time when a criminal conviction is final.” Riker, 121 Nev. at 231, 112 P.3d

at 1074 (quoting Groesbeck v. Warden, 100 Nev. 259, 261, 679 P.2d 1268, 1269 (1934).

4. “In order to demonstrate 'good cause, a petitioner must show that an
impediment external to the defense prevented him or her from complying with the state
proéedural default rules.” Hathaway v. State, 119 Nev. 30, 71 P.3d 503, 506 (2003); ci.t\ing
Pellegrini v. State, 117 Nev. 860, 886-87, 34 P.3d 519, 537 (2001); Lozada v. State, 110
Nev. 349, 353, 871 P.2d 944, 946 (1994); Passanisi v. Director, 105 Nev. 63, 769 P.2d 72
(1989); see also Crump v. Warden, 113 Nev. 293, 295, 934 P.2d 247, 252 (1997); Phelgé V.
Director, 104 Nev. 656, 764 P.2d 1303 (1988).

5. Such an external impediment could be “that the factual or legal basis for a

claim was not reasonably available to counsel, or that ‘some interference by officials’ made
compliance impracticable.” Hathaway, 71 P.3d at 506; quoting Murray v. Carrier, 477 U.S.
478, 488, 106 S.Ct. 2639, 2645 (1986); see also Gonzales, 118 Nev. at 595, 53 P.3d at 904;
citing Harris v. Warden, 114 Nev. 956, 959-60 n. 4, 964 P.2d 785 n. 4 (1998). Clearly, any
delay in filing of the petition must not be the fault of the petitioner. NRS 34.726(1)(a).

"

4 PAWPDOCS\FORS06\50624401 .doc”
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6. In addition, to find good cause there must be a “substantial reason; one that
affords a légal excuse.” Hathaway, 71 P.3d at 506; quoting Colley v. State, 105 Nev. 235,
236, 773 P.2d 1229, 1230 (1989), quoting State v. Estencion, 625 P.2d 1040, 1042 (Haw.

1981). The lack of the assistance of counsel when preparing a petition, and even the failure

of trial counsel to forward a copy of the file to a petitioner, have been found to be non-
substantial, not constituting good cause. See Phelps v. Director Nevada Department -of
Prisons, 104 Nev. 656, 660, 764 P.2d 1303 (1988); Hood v. State, 111 Nev, 335, 890 P.2d
797 (1995).

7. NRS 34.800 creates a rebuttable presumption of prejudice to the State if “[a]
period exceeding five years between the filing of a judgment of conviction, an order
imposing a sentence of imprisonment or a decision on direct appeal of a judgment of
conviction and the filing of a petition challenging the validity of a judgment of
conviction....” The statute also requires that the State plead laches in its motion to dismiss
the petition. NRS 34.800.

8. In Coleman v. Thompson, 501 U.S. 722 (1991), the United States Suprehc

Court ruled that the Sixth Amendment provides no right to counsel in post-conviction
proceedings. In McKapue v. Warden, 112 Nev. 159, 912 P.2d 255 (1996), the Nevada

Supreme Court similarly observed that “[tJhe Nevada Constitution...does not guarantee a

right to counsel in post-conviction proceedings, as we interpret the Nevada Constitution’s
right to counsel provision as being coextensive with the Sixth Amendment to the United
States Constitution.” /S ‘
9. NRS 34,750 provides, in pertinent part:

“[a] petition may allege that the Defendant is unable to pay the

costs_of the Erocccdmgs or employ counsel. If the court is

satisfied that the allegation of indigency is true and the petition is

not dismissed summarily, the court may appoint counsel at the

time the court orders the filing of an answer and a return. In

making its determination, the court may consider whether:

(a) The issues are difficult;

(b) The Defendant is unable to comprehend the proceedings; or

5 PAWPDOCS\FORS06\50624401 .doc
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%c) Counsel is necessary to proceed with discovery.”
emphasis added).

10. Under NRS 34.750, it is clear that the court has discretion in determining
whether to appoint counsel. McKague specifically held that with the exception of NRS
34.820(1)(a) [entitling appointed counsel when petition is under a sentence of death], one
does not have “[a]ny constitutional or statutory right to counsel at all” in post-conviction
proceedings. Id. at 164.

11, The Nevada Supreme Court has observed that a defendant “must show that the
requested review is not frivolous before he may have an attorney appointed.” Peterson v.
Warden, Nevada State Prison, 87 Nev. 134, 483 P.2d 204 (1971) (citing former statute NRS
177.345(2)).

12. A defendant is entitled to an evidentiary hearing if his petition is supported by

specific factual allegations, which, if true, would entitle him to relief, unless the factual

allegations are repelled by the record. Marshall v. State, 110 Nev. 1328, 1331, 885 P.2d 603,

605 (1994), Hargrove, 100 Nev. at 503, 686 P.2d at 225. “The judge or justice, upon review
of the return, answer and all supporting documents which are filed, shall determine whether
an evidentiary hearing is required.” NRS 34.770(1). Defendant’s claims were all resolved
based on the record without the need to take further evidence so he is not entitled to an
evidentiary hearing.

"

"

"
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ORDER A
THEREFORE, IT IS HEREBY ORDERED that the Petition for Post-Conviction

Relief shall be, and it is, denied.
DATED thiﬁq, day of February, 2011.

DAVID ROGER
DISTRICT ATTORNEY
Nevada Bar #002781

hjc/SVU
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IN THE SUPREME COURT OF THE STATE OF NEVADA
GARY LYNN LEWIS, Supreme Court No. 57980
Appellant, District Court Case No. C129824
VS.

THE STATE OF NEVADA,

Respondent. FILED

CLERK’S CERTIFICATE ocT 19 201

STATE OF NEVADA, ss. o Aoy

|, Tracie Lindeman, the duly appointed and qualified Clerk of the Supreme Court of the
State of Nevada, do hereby certify that the following is a fuli, true and correct copy of
the Judgment in this matter.

JUDGMENT

The court being fully advised in the premises and the law, it is now ordered, adjudged
and decreed, as follows:

“ORDER the judgment of the district court AFFIRMED.”
Judgment, as quoted above, entered this 15th day of September, 2011.
IN WITNESS WHEREOQOF, | have subscribed
my name and affixed the seal of the Supreme
Court at my Office in Carson City, Nevada this
October 12, 2011.

Tracie Lindeman, Supreme Court Clerk

By: Niki Wilcox
Deputy Clerk
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IN THE SUPREME COURT OF THE STATE OF NEVADA

GARY LYNN LEWIS, No. 57980
Appellant,

vs.

THE STATE OF NEVADA, : FI L E D
Respondent. SEP 15 201

CIE K. LINDEMAN
CLFRKDF SUPREM R
ORDER OF AFFIRMANCE

This is a proper person appeal from an order of the district
court denying a post-conviction petition for a writ of habeas corpus, a
motion to appoint counsel, and a motion for an evidentiary hearing.!
Second Judicial District Court, Washoe County; Steven P. Elliott, Judge.

Appellant filed his petition on September 3, 2010, more than
14 years after entry of the judgment of conviction on August 14, 1996.2
Thus, appellant’s petition was untimely filed. See NRS 34.726(1).
Moreover, appellant’s petition was successive because he had previously
filed a post-conviction petition for a writ of habeas corpus, and it
constituted an abuse of the writ as he raised claims new and different

from those raised in his previous petition.3 See NRS 34.810(2).

IThis appeal has been submitted for decision without oral argument,
NRAP 34(f)(3), and we conclude that the record is sufficient for our review
and briefing is unwarranted. See Luckett v. Warden, 91 Nev. 681, 682,
541 P.2d 910, 911 (1975).

2No direct appeal was taken.

3Lewis v. State, Docket No. 53779 (Order of Affirmance, October 28,
2009).

I1-28120
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Appellant’s petition was procedurally barred absent a demonstration of
good cause and actual prejudice. See NRS 34.726(1); NRS 34.810(3).
Moreover, because the State specifically pleaded laches, appellant was
required to overcome the rebuttable presumption of prejudice to the State.
NRS 34.800(2).

Appellant claimed he had good cause to overcome the
procedural bars because he was illiterate and prescribed psychotropic
medication. These reasons did not demonstrate good cause for the filing of

an untimely and successive post-conviction petition. See Phelps v.

Director, Prisons, 104 Nev. 656, 660, 764 P.2d 1303, 1306 (1988).

Moreover, appellant failed to overcome the presumption of prejudice to the
State. Therefore, the district court did not err in denying the petition as
procedurally barred.

In addition, we conclude that the district court did not err in

declining to appoint post-conviction counsel or to conduct an evidentiary
hearing. See NRS 34.750; NRS 34.770. Accordingly, we
ORDER the judgment of the district court AFFIRMED.

%g , d.
D

ouglas
/ ——&ﬁu Le L. o
.
Hardesty
WAL R |
Parraguirre
SUPREME COURT
NE?I’:DA 2
(©0) 19474 =i
m -

253




- cc:  Hon. Michelle Leavitt, District Judge
Gary Lynn Lewis

Attorney General/Carson City

Clark County District Attorney

Eighth District Court Clerk
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IN THE SUPREME COURT OF THE STATE OF NEVADA

GARY LYNN LEWIS, Supreme Court No. 57980
Appellant, District Court Case No. C129824
VS,
THE STATE OF NEVADA,
Respondent.

REMITTITUR

TO: Steven Grierson, District Court Clerk

Pursuant to the rules of this court, enclosed are the following:
Certified copy of Judgment and Opinion/Order.
Receipt for Remittitur.

DATE: October 12, 2011

Tracie Lindeman, Clerk of Court

By: Niki Wilcox
Deputy Clerk

cc (without enclosures):
Hon. Michelle Leavitt, District Judge
Gary Lynn Lewis
Attorney General/Carson City
Clark County District Attorney

RECEIPT FOR REMITTITUR

Received of Tracie Lindeman, Clerk of the Supreme Court of the State of Nevada, the
REMITTITUR issued in the above-entitied cause, on 0CT 19 201

HEATHER UNGERMANN
Dapuly  District Court Clerk

1 11-31372
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/In Pro ria Personam
Post Office Box 208 S.D.C.C.
Indian Springs, Nevada 89018

DISTRICT COURT
CLARK COUNTY, NEVADA

AN LYNN \eWTs

)
NS DN, )
STRE OF NAAOA ) caseo. (1 218 2Y
RAW{ ; Dept No. N\ l
% Docket
)
NOTICE OF MOTION

YOU WILL PLEASE TAKE NOTICE, that__{MOTION 10O WTHIAAW/

@AY PLeA

tl

will come on for hearing before the above-entitled Court on the day of , 20

at the hour of o’clock . M. InDepartment ___, of said Court.

>

CC:FILE |
DATED: this \ | day of \NOERH? ,201] .
BY: JJQ_/}# LotisA
7 AY
/In Propria Personam
RECEIVED
NOV 2 8 204

CLERK OF THE COURT
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WHEREFORE, CAN  LENTY prays that the court gramt AL OF TH~
relief to which he may be entitled in this proceeding.

executEDat_.Y). C (.
onthe |"] day of NONARLZ? 201\,

\%ﬂ’uf/ lou_S‘L‘J‘\

Signature bf Petitionér

YERIFICATION

Under penalty of perjury, pursuant to N.R.S. 208.165 et seq., the undersigned declares that he is

the Petitioner named in the foregoing petition and knows the contents thereof: that the pleading is
true and correct of his own personal knowledge, except as to those matters based on information and

belief, and to those matters, he believes them to be true.

{‘,_’iip}u/i l ol f 1@\
Signatugt of Petitioner

Yeuman /7

Atttorney for Petitioner
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CERTFICATE OF SERVICE BY MAILING

I, , hereby certify, pursuant to NRCP 5(b), that on this

day of 20___, I'mailed a true and correct copy of the foregoing,

»”

by placing document in a sealed pre-postage paid envelope and deposited said envelope in the
United State Mail addressed to the following:

g oA
~ Hig<s
L oy 4
(AN TN NENAT) _’157_
G (?jﬁ
CCFILE
DATED: this ( Z day of MM, 201 ( .
W,nss ) o ]
/ _ _ # 7 C/S
/In Propna Personam
Post Office Box 208,8.D.C.C.
IN FORMA PAUPERIS:
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AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding MY ((ON

T DDA

(Title of Document)

filed in District Court Case number C,’ l?ﬁ QZL/

]
l’LZ[ Does not contain the social security number of any person.

-OR-
0 Contains the social security number of a person as required by:

A. A specific state or federal law, to wit:

(State specific law)
-or-

B. For the administration of a public program or for an application
for a federal or state grant.

Moy Y, =1 7-0] |

Signature/ Date

AN \anpr L

Print Name

[ArENDRA]
Title
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FILED

NOV 29 201

CASENO. ( — e, 5
DEPT. No(,#{%ﬂ%l\:}/ g%?(@ Z

INTHE T[T JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA IN AND FOR THE GOUNTY oF _( | AV

b
C_ADV \\f NN \ MS POSTCONVICTION PETITION

Petitioner REQUESTING A GENETIC MARKER
ANALYSIS OF EVIDENCE WITHIN
Vs, THE POSSESSION OR CUSTODY
: OF THE STATE OF NEVADA
STATE OF NEVADA, (NRS 176.0918)

Respondent

TO: THE CLERK OF THE COURT FOR C.\ EZ k COUNTY,
Convicied)

{County Whete Petilioner Was
STATE OF NEVADA,; THE ATTORNEY GENERAL OF THE STATE OF NEVADA,

AND; THE OFFICE OF THE DISTRICT ATTORNEY FOR THE STATE OF

NEVADA, COUNTY OF .
(County of District Attomey Where Petiioner Was Convicled)

1. l, - . am the Petitioner in this mattar. This
of Petitionar / Con nmais)

Petition requests this Court to issue an Order for a Genetic Marker Analysis of evidence
pursuant to NRS 176.0918.

‘2. Petitioner is informed and believes, and on the basis of such belief, alleges in good

faith that the State of Nevada, or a political subdivision of the State of Nevada, has
possession and control evidence in the form of Genetic Marker information relating to the

investigation or prosecution that resulted in Petitioner's Judgment of Conviction.

/956129824 ™
moT
Motion
1704298

T

AR 571 Page 2 of 6 C
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Y
iy

O 3. The Petitioner was convicted of committing all of the following Category A or
Category B felony / felonies:
200 36 BN BNT A (-\2-9
Crime's NRS L] Titie of Crime CategoryAor B Date of Convictic?
, Crime's NRS Title of Crime Category Aor B . Date of Conviction
Crime's NRS Title of Crime CategoryAorB Date of Conviction
Crime’s NRS Title of Crime Category Acr B Date of Conviction

4. (If applicable} The Petitioner was sentenced to death and the date sat for the

execution is N l A

{Date of Execution if known) '

5. Pursuant to NRS 176.0818(3)(a), the following Information identifies the specific
evidence either known or believed by the Petitioner to be in the passassion or custody

of the State of Nevada that can be subject to Genetic Marker Analysis. (Set forth the

identity of such evidence here)

ERACEY SFPNOND T
exa. RSWYT VT

AR 571 Page 3 of 6
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8. Pursuant to NRS 176.0918(3)(b), the following is the Petitioner's rationale as to why
a reasonable possibility exists that the petitioner would not have been prosecuted or
convicted if exculpatory resuits had been obtained through Genetic Marker Analysis of the
evidence identified in paragraph 5. (Set forth your rationale here)

7. Pursuant to NRS 178.0918(3)(c). the type of Genetic Marker Analysis the

Petitioner is requesting to be conducted on the evidence identified in paragraph 5 is:

DNA COoMepeIoN

AR 571 Page 4 of 6
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8. [If applicable) Pursyant to NRS 176.0918(3)(d), the following are the results of all
prior Genetic Marker Analysis parformed on tha evidence in the trial which resufted in

the Petitioner's conviction. (Set forth all of such evidence here)

NCNS

9. (if applicable) Pursuant to NRS 176.0918(3)(e), the following is a statement of
the Petitioner that the typa of Genetic Marker Analysis the Petitioner is requesting was
not avallable at the time of trial ar, if it was available, that the failure to request Genetic
Marker Analysis before the Petitioner was convicted was not a result of a strategic or
tactical decision as part of the representation 'nf the Petitioner at the trial, (Set forth the

applicable facts here)

MW&M&@MDMM@

O TH- PR CNTERES O (XS, TR

AR 571 Page 5 of 6
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PRAYER FOR GRANTING OF PETITION
The petitioner respectfully requests that the Court, pursuant to NRS 176.0918,
grant the Petitioner's POSTCONVICTION PETITION REQUESTING A GENETIC
MARKER ANALYSIS OF EVIDENCE WITHIN THE POSSESSION OR CUSTODY OF
THE STATE OF NEVADA and the Petitioner requests this Court to issue an Order for a
Genetic Marker Analysis of evidence pursuant ta NRS 178.0918 (9).

Dated this __| day of OB COTOR7) | 264 |

i%el{lonefs Signature Herg)

DECLARATION OF PETITIONER

t %&Nﬂ_\%__, declare and attest under penatty of perjury
Narne of wr | Corvictad inmato)

of the laws of the State of Nevada that the information contained in this Petition does
not contain any material misrepresentation of fact and that | have a good faith basis for

relying on particular facls for the request.

Datedthis__ | day of R 204 (

(Peuﬁonel‘%ec!arant’s Signature hera)

DOC 2083 (04/10)

AR 571 Page 6 of 6
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AFFIRMATION
Pursuant _to NRS 239B.030

The undersigned does hereby affirm that the preceding JLM(

o CENETTC HAO W)

(Title of Document)

- 1K)
filed in District Court Case number C \ Ui L /

i
‘¢] Does not contain the social security number of any person.

-OR-

a Contains the social security number of a person as required by:

A. A specific state or federal law, to wit:

(State specific law)
-or—

B. For the administration of a public program or for an application
for a federal or state grant.

WLrs o5 L-]7-01]
\S(ignatg! Date

cad el

Print Name

DetesirWNT

Title
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Electronically Filed
12/14/2011 09:32:34 AM

OPPS m » W
DAVID ROGER

Clark County District Attorney
Nevada Bar #002781

JAMES SWEETIN

Chief Deputy District Attorney
Nevada Bar #005144

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA
)
THE STATE OF NEVADA, )
) CASE NO: 95C129824
Plaintiff, )
) DEPT NO: XII
-Vs- )
GARY LYNN LEWIS, g
#1302110 )
Defendant. )

STATE'S OPPOSITION TO DEFENDANT'S PETITION REQUESTING GENETIC
MARKER ANALYSIS OF EVIDENCE WITHIN POSSESSION OR CUSTODY OF
THE STATE OF NEVADA

DATE OF HEARING: December 22,2011
TIME OF HEARING: 8:30 A.M.

COMES NOW, the State of Nevada, by DAVID ROGER, District Attorney, through
JAMES SWEETIN, Chief Deputy District Attorney, and hereby submits the attached Points
and Authorities in State’s Opposition to Defendant's Petition Requesting Genetic Marker
Analysis Of Evidence Within Possession Of The State Of Nevada.

This opposition is made and based upon all the papers and pleadings on file herein,
the attached points and authorities in support hereof, and oral argument at the time of
hearing, if deemed necessary by this Honorable Court.

1
1

C:\Program Files\Neevia.Com\Document Converter\temp\2431717-2871516.DOC
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POINTS AND AUTHORITIES

STATEMENT OF THE CASE

On August 15, 1995, Gary Lewis (hereinafter “Defendant”) was charged by way of
Information with one (1) count of Sexual Assault with a Minor Under Sixteen Years of Age
(Felony — NRS 200.364, 200.366). Thereafter, Defendant entered into negotiations with the
State and on June 12, 1996, the State filed an Amended Information charging Defendant
with one (1) count of Sexual Assault.

Defendant entered into a Guilty Plea Agreement with the State on June 12, 1996,
whereby he agreed to plead guilty pursuant to North Carolina v. Alford, 400 U .S. 25 (1970),

to the charge as alleged in the Amended Information. In exchange for Defendant’s Alford
plea, the State agreed to recommend concurrent time between this case and Defendant’s
other case, C122079. The State retained the right to argue at the rendition of sentence.
Defendant was present in court with counsel on August 2, 1996, and sentenced to LIFE with
the possibility of parole to be served concurrently with C122079. Defendant received no
credit for time served. The Judgment of Conviction was filed on August 14, 1996.
Defendant did not file a direct appeal.

Defendant filed a “First Amendment Petition” Writ of Habeas Corpus on February
19, 2009. The district court held a hearing on Defendant’s petition on February 26, 2009.
The Court ultimately concluded that Defendant’s petition was time-barred and that
Defendant made no attempt to demonstrate good cause. The Order denying Defendant’s
petition was filed on May 29, 2009." Defendant filed a Notice of Appeal on May 11, 2009.
The Nevada Supreme Court affirmed the denial of Defendant’s petition on October 28, 2009.
Lewis v. Nevada, Docket No. 53779 (Order of Affirmance, Oct. 28, 2009). Remittitur

! Defendant filed an additional petition on March 23, 2009. On May 1, 2009, the district court determined that this
petition was not a proper amendment or supplement as the original petition had been denied by the court. The Nevada
Supreme Court determined that the district court did not abuse its discretion in declining to permit the original petition to
be amended or supplemented after it was denied. Lewis v. Nevada, Docket No. 53779 (Order of Affirmance, Oct. 28,
2009).

2 C:\Program Files\Neevia.Com\Document Converter\temp\2431717-2871516. DOC
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issued on November 24, 2009.

Defendant filed a second petition for writ of habeas corpus (post-conviction) and
motions for an evidentiary hearing and appointment of counsel on September 23, 2010. The
State filed a response and motion to dismiss on December 30, 2010. The court filed its
Findings of Fact, Conclusions of Law and Order denying Defendant’s Petition on March 1,
2011. Defendant filed a Notice of Appeal on March 14, 2011. The Nevada Supreme Court

affirmed the denial of Defendant’s Petition on September 15, 2011. Lewis v. Nevada,

Docket No. 57980. Remittitur issued on October 12, 2011.
Defendant filed the instant Petition Requesting Genetic Marker Testing on November

29,2011. The State’s response is as follows.

ARGUMENT
I. Defendant’s Request for Genetic Marker Testing Should be Denied

Defendant purports to seek DNA testing of a serology standard kit and sexual assault
kit he believes to be in the custody of the State of Nevada. Defendant apparently thinks the
tests would exculpate him. NRS 176.0918 states that:

[A] person convicted of a category A or B felony who is under sentence
of imprisonment for that conviction and who otherwise meets the requirements
of this section may file a post-conviction petition requesting a genetic marker
analysis of evidence within the possession or custody of the State which may
contain genetic marker information relating to the investigation or prosecution
that resulted in the judgment of conviction.

The statute, however, further provides the petition must include, without limitation:

(a) Information identifying specific evidence either known or believed to be
in the possession or custody of the State that can be subject to genetic
marker analysis;

(b) The rationale for why a reasonable possibility exists that the petitioner
would not have been prosecuted or convicted if exculpatory results had
been obtained through a genetic marker analysis of the evidence
identified in paragraph (a);

(c) An identification of the type of genetic marker analysis the petitioner
is requesting to be conducted on the evidence identified in paragraph (a);
(d) If applicable, the results of all prior genetic marker analysis performed
on evidence in the trial which resulted in the petitioner's conviction; and

3 C:\Program Files\Neevia.Com\Document Converter\temp\2431717-2871516.DOC
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(e) A statement that the type of genetic marker analysis the petitioner is
requesting was not available at the time of trial or, if it was available, that
the failure to request genetic marker analysis before the petitioner was
convicted was not a result of a strategic or tactical decision as part of the
representation of the petitioner at the trial.

1d. (emphasis added).

Defendant fails to establish even a prima facie entitlement to DNA testing under NRS
176.0918. First, Defendant fails to demonstrate how a genetic marker analysis of these kits
would not have resulted in his prosecution for this crime. In this case, “exculpatory”
evidence could be a /ack of physical evidence such as semen. However, it is unclear whether
Defendant ejaculated. Therefore, even if the test produced no semen inculpating him in the
crime, he has failed to show a reasonable probability exists that he would not have been
prosecuted for the crime. There was extensive evidence presented at preliminary hearing
that Defendant sexually assaulted a seven (7) year-old boy by luring him into an apartment
basement with sunflower seeds and anally raping him, including the victim’s testimony and
the victim’s mother’s testimony. Moreover, at the time of this sexual assault, Defendant was
on probation for another incident where he had anal intercourse with a boy. Finally,

Defendant pled guilty to the crime pursuant to North Carolina v. Alford, 400 U .S. 25

(1970). Defendant cannot demonstrate the exculpatory value of performing this genetic
marker examination.

Second, Defendant fails to identify what type of genetic marker analysis he wishes to
have performed.

Third, Defendant fails to demonstrate that a type of genetic marker analysis was not
available to him at the time of his plea.

Thus, given Defendant’s failure to meet NRS 176.0918’s threshold prerequisites, his
petition should be denied.
I
I
/1
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CONCLUSION

For the foregoing reasons, the State respectfully requests that this Court deny

Defendant's Petition Requesting Genetic Marker Testing.

DATED this 14th day of December, 2011.

Respectfully submitted,
DAVID ROGER

Clark County District Attorney
Nevada Bar #002781

BY /s/ James Sweetin

JAMES SWEETIN
Chief Deputy District Attorney
Nevada Bar #005144

CERTIFICATE OF MAILING

I hereby certify that service of the above and foregoing was made this 14th day of

December, 2011, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

GARY LYNN LEWIS BAC #47615

SOUTHERN DESERT CORRECTIONAL CENTER
P.O. BOX 208

INDIAN SPRINGS, NV 89070

BY: /s/J. Motl
Secretary for the District Attorney's Office

ig/IS/im/SVU
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Electronically Filed
12/14/2011 09:37:30 AM

OPPS % » W
DAVID ROGER

Clark County District Attorney
Nevada Bar #002781

JAMES SWEETIN

Chief Deputy District Attorney
Nevada Bar #005144

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA
)
THE STATE OF NEVADA, )
) CASE NO: 95C129824
Plaintiff, )
) DEPT NO: XII
-Vs- )
GARY LYNN LEWIS, g
#1302110 )
Defendant. )

STATE'S OPPOSITION TO DEFENDANT'S MOTION TO WITHDRAW GUILTY
PLEA

DATE OF HEARING: December 22, 2011
TIME OF HEARING: 8:30 A.M.

COMES NOW, the State of Nevada, by DAVID ROGER, District Attorney, through
JAMES SWEETIN, Chief Deputy District Attorney, and hereby submits the attached Points
and Authorities in State’s Opposition to Defendant's Motion To Withdraw Guilty Plea.

This opposition is made and based upon all the papers and pleadings on file herein,
the attached points and authorities in support hereof, and oral argument at the time of
hearing, if deemed necessary by this Honorable Court.

/1
/1
/1
/1
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POINTS AND AUTHORITIES

STATEMENT OF THE CASE

On August 15, 1995, Gary Lewis (hereinafter “Defendant”) was charged by way of
Information with one (1) count of Sexual Assault with a Minor Under Sixteen Years of Age
(Felony — NRS 200.364, 200.366). Thereafter, Defendant entered into negotiations with the
State and on June 12, 1996, the State filed an Amended Information charging Defendant
with one (1) count of Sexual Assault.

Defendant entered into a Guilty Plea Agreement with the State on June 12, 1996,
whereby he agreed to plead guilty pursuant to North Carolina v. Alford, 400 U .S. 25 (1970),

to the charge as alleged in the Amended Information. In exchange for Defendant’s Alford
plea, the State agreed to recommend concurrent time between this case and Defendant’s
other case, C122079. The State retained the right to argue at the rendition of sentence.
Defendant was present in court with counsel on August 2, 1996, and sentenced to LIFE with
the possibility of parole to be served concurrently with C122079. Defendant received no
credit for time served. The Judgment of Conviction was filed on August 14, 1996.
Defendant did not file a direct appeal.

Defendant filed a “First Amendment Petition” Writ of Habeas Corpus (post-
conviction) on February 19, 2009. The district court held a hearing on Defendant’s petition
on February 26, 2009. The Court ultimately concluded that Defendant’s petition was time-
barred and that Defendant made no attempt to demonstrate good cause. The Order denying
Defendant’s petition was filed on May 29, 2009." Defendant filed a Notice of Appeal on
May 11, 2009. The Nevada Supreme Court affirmed the denial of Defendant’s petition on
October 28, 2009. Lewis v. Nevada, Docket No. 53779 (Order of Affirmance, Oct. 28,

! Defendant filed an additional petition on March 23, 2009. On May 1, 2009, the district court determined that this
petition was not a proper amendment or supplement as the original petition had been denied by the court. The Nevada
Supreme Court determined that the district court did not abuse its discretion in declining to permit the original petition to
be amended or supplemented after it was denied. Lewis v. Nevada, Docket No. 53779 (Order of Affirmance, Oct. 28,
2009).
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2009). Remittitur issued on November 24, 2009.

Defendant filed a second petition for writ of habeas corpus (post-conviction) and
motions for an evidentiary hearing and appointment of counsel on September 23, 2010. The
State filed a response and motion to dismiss on December 30, 2010. The court filed its
Findings of Fact, Conclusions of Law and Order denying Defendant’s Petition on March 1,
2011. Defendant filed a Notice of Appeal on March 14, 2011. The Nevada Supreme Court
affirmed the denial of Defendant’s Petition on September 15, 2011. Lewis v. Nevada,
Docket No. 57980. Remittitur issued on October 12, 2011.

Defendant filed the instant Motion to Withdraw Guilty Plea on November 29, 2011.

The State’s response is as follows.
ARGUMENT
L DEFENDANT KNOWINGLY, VOLUNTARILY AND INTELLIGENTLY
ENTERED HIS GUILTY PLEA

“[A] motion to withdraw a plea of guilty...may be made only before sentence is
imposed or imposition of sentence is suspended” unless it is necessary “to correct manifest
injustice.” NRS 176.165; Baal v. State, 106 Nev. 69, 72, 787 P.2d 391, 394 (1990). The
determination of whether there was a “manifest injustice” depends on whether the plea was
entered voluntarily and knowingly. Baal, 106 Nev. at 72, 787 P.2d at 394. In determining
whether a guilty plea was freely, knowingly, and voluntarily entered, the Court reviews the

totality of the circumstances surrounding the plea. Bryant v. State, 102 Nev. 268, 271, 721

P.2d 364, 367 (1986) (superseded by statute). However, a guilty plea is presumptively valid.
Wilson v. State, 99 Nev. 362, 373, 664 P.2d 328, 334 (1983). In addition, when a guilty plea

is accepted by the trial court after proper canvassing as to whether the defendant freely,
knowingly, and intelligently entered his plea, such plea will be deemed properly accepted.
Baal, 106 Nev. at 72, 787 P.2d at 394. However, the failure to conduct a ritualistic oral
canvass does not require that the plea be invalidated. State v. Freese, 116 Nev. 1097, 13

P.3d 442 (2000).

Because of the age of this case the transcript of the plea canvass is not available;
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therefore, the State will refer to the Guilty Plea Agreement.

In the present case, Defendant argues that his plea was not knowing and voluntary.
The crux of Defendant’s argument is that he did not understand the plea because he
comprehends at a second grade level and was on anti-psychotic medicine at the time he
entered his plea.

Defendant signed a Guilty Plea Agreement (“GPA”) in which he acknowledged that
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his plea was knowing, voluntary, and intelligent:

“I understand that the consequences of my plea of guilty by way of the Alford
decision are that I will be imprisoned for a period of LIFE, with the possibility of
parole; or twenty-five (25) years; with a mandatory minimum of ten (10) years being
served before I am eligible for parole.” (GPA at 2).

“I understand that I am not eligible for probation for the offense to which I am
pleading guilty.” (GPA at 2).

“I understand that if more than one sentence of imprisonment is imposed and I am
eligible to serve the sentences concurrently, the sentencing judge has the discretion to
order the sentences concurrently or consecutively.” (GPA at 2).

“I have not been promised or guaranteed any particular sentence by anyone. I know
that my sentence is to be determined by the court within the limits prescribed by
statute. I understand that if my attorney or the State or both recommend any specific
punishment to the Court, the Court is not obligated to accept the recommendation.”

(GPA at 2).

“By entering my plea of guilty...I understand that [ am waiving and forever giving up
the following rights and privileges:

6. The right to appeal the conviction, with the assistance of an attorney,
either appointed or retained, unless the appeal is based upon reasonable
constitutional jurisdictional or other grounds that challenge the legality of
the proceedings and except as otherwise provided in subsection 3 of NRS
174.035.” (GPA at 4).

“I have discussed the elements of all of the original charge(s) against me with my
attorney and I understand the nature of the charge(s) against me.” (GPA at 4)
(Emphasis added).

“I have discussed with my attorney any possible defense, defense strategies and
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circumstances which might be in my favor.” (GPA at 4).

“All the foregoing elements, consequences, rights and waiver of rights have been
thoroughly explained to me by my attorney.” (GPA at 4).

“I believe that pleading guilty by way of the Alford decision and accepting this plea
bargain is in my best interest, and that a trial would be contrary to my best interest.”
(GPA at 4).

“I am signing this voluntarily, after consultation with my attorney, and [ am not acting
under duress or coercion or by virtue of any promises of leniency, except for those set
forth in this agreement.” (GPA at 4).

“l am not now under the influence of any intoxicating liquor, a controlled
substance or other drug which would impair my ability to comprehend or
understand this agreement or the proceedings surrounding my entry of this
plea.” (GPA at5) (Emphasis added).

“My attorney has answered all my questions regarding this guilty plea agreement and
its consequences to my satisfaction and I am satisfied with the services provided by
my attorney.” (GPA at 5).

The GPA is replete with evidence that Defendant understood the terms of his guilty
plea and had discussed with his attorney the consequences stemming therefrom. Moreover,
the GPA specifically states Defendant was not under the influence of any drug which would
impair his ability to understand the agreement or the circumstances surrounding it.
Consequently, Defendant’s plea was irrefutably entered freely, knowingly, and voluntarily.
Looking at the totality of the circumstances, therefore, Defendant has not satisfied his burden
of proving that “manifest injustice” (as defined in NRS 176.165) exists to warrant the

withdrawal of his plea. Therefore, Defendant is not entitled to relief.
II. THE STATE PLEADS EQUITABLE LACHES

Defendant’s motion is barred by the doctrine of equitable laches. Hart v. State, 116
Nev. 558, 1 P.3d 969 (2000). The Nevada Supreme Court has held that in applying the
doctrine of laches to an individual case, several factors should be considered, including, “(1)
whether there was an inexcusable delay in seeking relief; (2) whether an implied waiver has

arisen from the defendant’s knowing acquiescence in existing conditions; and (3) whether
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circumstances exist that prejudice the State.” Hart, 116 Nev. at 563-64, 1 P.3d at 972. In
addition to finding that equitable laches must be considered to determine whether manifest
injustice exists, the Court also found that a delay of less than a year can be a significant
enough delay to bar relief in a post-conviction motion to withdraw a guilty plea. Id.

Defendant entered into his Guilty Plea Agreement over fifteen (15) years ago on June
12, 1996. Although Defendant proffers the explanation for his delay in filing this motion
that he now comprehends at a fifth grade level, such a delay is inexcusable, especially given
that the facts pertinent to Defendant’s motion were available to him from the moment he
entered his plea. Additionally, if Defendant were allowed to withdraw his plea, the State
would suffer extreme prejudice because it would have to call long-lost witnesses whose once
vivid recollections have faded and re-gather evidence that may be lost or destroyed due to
the lengthy passage of time. Therefore, the doctrine of equitable laches must be applied in
the instant matter and Defendant’s motion should be denied.

CONCLUSION

For the foregoing reasons, the State respectfully requests that this Court deny
Defendant's Motion to Withdraw Guilty Plea.

DATED this 14th day of December, 2011.

Respectfully submitted,
DAVID ROGER

Clark County District Attorney
Nevada Bar #002781

BY /s/ James Sweetin

JAMES SWEETIN
Chief Deputy District Attorney
Nevada Bar #005144
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CERTIFICATE OF MAILING

I hereby certify that service of the above and foregoing was made this 14th day of

December, 2011, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

GARY LYNN LEWIS BAC #47615

SOUTHERN DESERT CORRECTIONAL CENTER
P.O. BOX 208

INDIAN SPRINGS, NV 89070

BY: /s/J. Motl
Secretary for the District Attorney's Office

ig/IS/im/SVU
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IT IS HEREBY ORDERED that the Defendant's Motion to Withdraw the Alford Plea

for the Entire Proceeding was in Direct Violation of the Constitution, shall be, and it is

DENIED.

IT IS HEREBY ORDERED that the Defendant’s Petition Requesting Genetic Marker

Analysis of Evidence within Possession or Custody of the State of Nevada, shall be, and it is

no ruling.
DATED this day of January, 2012.

STRICT

MARY-ANNE MILLER
DISTRICT ATTORNEY

Ngvada Bap#001419

YAMES SWEETIN
Chief Deputy District Attorney
Nevada Bar #005144
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DISTRICT COURT T
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Criminal Order to Siatislically Close Case
6 . * ok k% 1897618

7(| THE STATE OF NEVADA VS GARY L | CASE NO.: 95C129824

8l LEWIS DEPARTMENT 12
9
10 CRIMINAL ORDER TO STATISTICALLY CLOSE CASE
1" Upon review of this matter and good cause appearing,
12 IT IS HEREBY ORDERED that the Clerk of the Court is hereby directed to
13 statistically close this case for the following reason:
DISPOSITIONS:
14 []  Nolle Prosequi (before trial)
15 [] Dismissed (after diversion)
[[]  Dismissed (before trial)
16 X Guilty Plea with Sentence (before trial)
i [1  Transferred (before/during trial)
(0  Bench (Non-Jury) Trial
18 [J  Dismissed (during trial)
[ Acquittal
1 [] Guilty Plea with Sentence (during trial)
20 [] Conviction
(] Jury Trial
21 [] Dismissed (during trial)
. [1 Acquittal
[[]  Guilty Plea with Sentence (during trial)
2 [C] Conviction
24 []  Other Manner of Disposition
25 ——
DATED this % day of July, 2012.
a
L2 &
- .
82
w5 S
T = §

MICHELLE LEAVITT
DISTRICT JUDGE

DEPARTMENT TWELVE
LAS VEGAS, NEVADA 89155
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95C129824
' DISTRICT COURT
& CLARK COUNTY, NEVADA
Felony/Gross Misdemeanor COURT MINUTES December 22, 2011
95129824 The State of Nevada vs Gary L. Lewis
December 22, 2011 8:30 AM All Pending Motions
(12/22/2011)
HEARDBY: Smith, Douglas E. (? ) . COURTRQOOM: R]C Courtroom 14D
COURT CLERK: Susan Jovanovich
RECORDER: Kerry Esparza
REPORTER:
PARTIES
PRESENT: Ponticello, Frank M.  Deputy District Attorney
State of Nevada Plaintiff
JOURNAL ENTRIES

Deft. not present; incarcerated in the Nevada Department of Corrections (NDC).

DEFENDANT'S PRO PER MOTION TO WITHDRAW THE ALFORD PLEA FOR THE ENTIRE
PROCEEDING WAS IN DIRECT VIOLATION OF THE CONSTITUTION

COURT ORDERED, Motion DENIED.

DEFENDANT'S PRO PER POST CONVICTION PETITION REQUESTING A GENETIC MARKER
ANALYSIS OF EVIDENCE WITHIN THE POSSESSION OR CUSTODY OF THE STATE OF
NEVADA (NRS 176.0918)

Court stated it is not sure if there is evidence for testing. Mr. Ponticello advised State filed a writlen
opposition, further noting he will not argue this as Deft. is not present in Court. Thereafter, State
submitted on the pleadings. Court reviewed the Motion, noting it is inclined to allow to have tesling,
due to Deft. entering a plea pursuant to Alford. Court further noted Deft. needs to provide three
points on the equitable latches arguments, including whether or not there was excusable delay,
implied review, and if circumstances exist whether or not prejudiced by the State. COURT
ORDERED, no ruling will be done at this lime on this motion; Greg Denue, Esq. is hereby
APPOINTED to review the motion to determine whether or not it would be advantageous to do
PRINT DATE:  12/22/2011 Page 1 0f 2 Minutes Date: December 22, 2011

Q@P({(QK
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95C129824

analysis of the DNA evidence.
3

NDC

CLERK'S NOTE: A copy of the above minute order has been delivered by regular mail to: Gary Lewis
#47615,5.D.C.C., P.O. BOX 208, Indian Springs, NV 89070. /// sj

PRINT DATE: 12/22/2011 Page2of 2 Minutes Date: December 22, 2011
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STATE BAR OF NEVADA

%

June 24,2013
600 East Charleston Blvd.
Gary Lewis, #47615 : Las V;gu NV 891041563
: phone 702.382.2200
Northern Nevada Correctional Center ol e 800.254.2757
P.O. Box 7000 e 702.385.2878

Carson City, NV 89702
9456 Double R Blvd., Ste. B

. Reno, NV 89521-5977
RE: Grievance / Gregory Denue, Esq. phone 775.329.4100

Reference No. SC13-0861 fac 775.329.0522

. www.nvbar.org
Dear Mr. Lewis:

Please allow this letter to acknowledge receipt of your June 14, 2013,
grievance to the State Bar of Nevada regarding your apparently court-appointed
attorney; Gregory Denue.

A review of court records and the information provided indicates that your
grievance involves issues best addressed in the appropriate court settings. The
Office of Bar Counsel and the disciplinary boards of the State Bar are not
substitutes for the court system. The State Bar has no authority to take any action
which could affect the outcome of any civil disputes or litigation. Accordingly,
your allegations are, at this time, more appropriately handled in the proper judicial
forum.

Therefore, the grievance has been dismissed. As such, please consider this
matter closed. '

If a court makes any findings that clearly establish professional
misconduct, you may submit that information with any supporting documentation
for reconsideration.

Thank you for bringing this matter to the attention of our office.

rel

|

Phillip J. Pattee
Assistant Bar Counsel
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RE’CE’]VED
MARIO A > 3 & 3 oz
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FILE Dkecn & FILED
| fR -4 PH 3:25
i 1 3 o7 ARYYAT
(,”\\{B‘LAH GLOVER
{ Eﬁ’fr‘— 447N \ .
N AN LS LRIV e _CLERK
CLERK ¥ "1F “%{T‘_TEFWV
In The First Judicial District Court of the State of Nevada
In and for Carson City
GARY L. LEWIS, ) Case No.: 14 EW 00007 1B
)
— Dept. No.: |
Plaintiff, ) ¢ f V
) (/3762
) <
vs. ) ORDER TRANSFERRING ACTION
STATE OF NEVADA, )
)
Defendant. )
)
The Clerk of the First Judicial District Court of the State of Nevada, in and [or Carson
City having reccived on the 25" day of February, 2014, the following listed documents and
having “Reccived” stamped same: PETITION FOR WRIT OF HABEAS CORPUS,
Under NRS 34.738(1),
A petition that challenges the validity of a conviction or sentence must be filed with the
clerk of the district court for the county in which the conviction occurred. Any other]
petition must be filed with the clerk of the district court for the county in which the
petitioner is incarcerated.
Petitioner challenges conviction.
IT' [S HEREBY ORDERED that the action be transferred to the Clerk of the Eighth
Jgglicial District Court of the State of Nevada, in and for the County of Clark, for all further
1w
%)cecdings. ﬁ%cl;azgszn
> 63061
X ‘
i i
0 ]

Order Transferring Action - |

2/
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1 DATED this_27 day of 7% feew — 20/
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DISTRICT JUDGE
3 %4

R

13

14

15

16

19

20

21

22

23

24

25

Order Transferring Action - 2
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CERTIFICATE OF SERVICE

I hereby certify that I am employed by the Office of the Carson Qity District
Court Clerk, Carson City, Necvada, and that on the B day of o\ ,"\.26\)\-1—\3‘) I served
the foregoing ORDER TRANSFERRING ACTION by depositing for mailing a true copy thercof
to: [Petitioner's name & address] and to Catherine Cortez-Masto, Attorney General, 100 North

Carson Street, Carson City, NV 89701.
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CERTIFIED COPY
The document to which this certificate is atteched Is o full, oo
mdnormctoopyoflheongmlonﬁleamdmdhmym
pate oSS SN AR
& and Clerk of the First Judicial District

Al wer, City Cla
of the Stale of Nevada, in and for Carson Gity.
By &%\ Deputy

Per NRS 2398& % the SSN may be redacted, put in no way
sffacts the legaldy of the dacument
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/ou may have regarding your conviction or sentence.
~aise all grounds in this petition may preclude you £
future petitions: challenging your conviction and sent

H

Case No. v F,! L E’D“]
Dept. No. fhgll 3 GTPH',d
Clr b

CLERK U THE COURT

IN THE HSZSS JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR (PN (CTTTY

-o0o~

CADY L \ewrS , /2902 A_

Petitioner, PETITION FOR WRIT
OF HABEAS CORPUS
vs. (POST CONVICTION)

(95C120824 o
Patie f Habioas €
Petition tor Writ o eas Corpus
ol @Want : 3663863 ,
SIAE €F / ”
INSTRUCTIONS : | l m ‘ ’"‘ |

(1) This petition must be legibly handwritten or
typewritten, signed by the petitioner and verified.

(2) Additional pages are not permitted except where noted
or with respect to the facts which you rely upon to support your
grounds for relief. No citation of authorities need be
furnished. 1If briefs or ar

guments are submitted, they should be
submitted in the form of a separate memorandum.

(3) 1If you want an attorney appointed, you must complete
the Affidavit in Support-of Request to Proceed in Forma Pauperis.
You must have an authorized officer at the prison complete the
certificate as to the amount of money and securities on deposit
to your credit in any account in the institution.

(4) You must name as respondent the person by whom you are
confined or restrained. If you are in a specific institution of
the department of prisons, name the warden or head of the
institution. 1If you are not in a specific institution of the

department but within its custody, name the director of the
department of prisons.

(5) .7ou must include all grounds or claims for relief which
Failure to

rom filing
ence.

NS
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(6) You must allege specific facts supporting the claims in
the petition you file seeking relief from any conviction or
sentence. Failure to allege specific facts rather than just:
conclusions may cause your petition to be dismissed. If your
petition contains a claim of ineffective assistance of counsel,
that claim will operate to waive the attorney-client privilege
for the proceeding in which you claim your counsel was
ineffective.

(7) When the petition is fully completed, the originat and
one copy must be filed with the clerk of the state district court
for the county in which you were convicted. One copy must be
mailed to the respondent, one copy to the attorney general's
office, and one copy to the district attorney of the county in
which you were convicted or to the original prosecutor if you are
challenging your original conviction or sentence. Copies must
conform in all particulars to the original submitted for filing.

BETITION
1. Name of institution and county in which you are

presently imprisoned or where and how you are presently

restrained of your liberty: J\\’—”M‘H?N \\@,\,/lm CCYZQ@@N C@L\YWP

2. Name and location of court which entered the judgment

of conviction under attack:ACKFQXH%jiﬁ:ﬂgﬂ]ﬁ&_[ﬂgﬂ“ﬂﬂg-(ﬁ}j}fr

3. Date of judgment of conviction: _1-\L9“C%Lo

4. Case number: qE) ( \7.9% rz_L"

5. (a) Length of sentence: fofj

(b) If sentence is death, state any date upon which

execution is scheduled: k&//\

.

6. Are you presently serving a sentence for a convic:ion

other than the conviction under attack in this motion?

Yes No g

[f "yes” list crime, case number and sentence being served at

2
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this time;

7. Nature of offense involved in conviction being

challenged: _ Sy Al Qe

8. What was your plea? (check one)

(a) Not Guilty __

(b) Guilty

(c) Guilty but mentally ill

(d) UYolo Contendere ){_

9, If you entered a plea of guilty or gquilty but mentally
ill to one count of an indictment or information, and a plea of
not quilty to another count of an indictment or information, or

if a plea of guilty or gquilty but mentally ill was negotiated,

give details: M /A

10. If you were found guilty after a plea of not guilty,

was the finding made by: (check one)
(a) Jury (b) Judge without a jury
11. Did you testify at the trial? Yes No X

.12. Did you appeal from the judgment of conviction?

Yes No l&_

13. If you did appeal, answer the following:

(a) Name of court: Y\//l

(b) <Case number or citétion: FQ /[5
{c) Result: }A/fx
(d) Date of result: YQ»//x'

3
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(Attach copy of order or decision, if available.)

14. If you did not appeal, explain briefly why you did not:
AN SN T WaOLD BEARENESR T PEREAL D
TO THEENTEIING, OF T NFA70 PIEA TR TIND ARl RETO

15. Other than a direct appeal from the judgment of

conviction and sentence, have you previously filed any petitions,
applications or motions with respect to this judgment in anv
court, state or federal? Yes No }L_

16. If your answer to No. 15 was '"yes”, give the following

information:

(a) (1) Name of court: TSR ORTICT (T
{2) Nature of proceedings: “Njﬂ@}ﬂ Eﬁfﬂ]&ﬁszé ﬁ\
CENETTO MARYER ANALYSTS OF EVTOANLEWTTHIN T s esTa
QR (STCOY (F TSI ey (N2 S \16.091% )
(3) Grounds raised: OVTOGENCE WAS \T TEITED)

(4) Did you receive an evidentiary hearing on your

petition, application or motion? Yes No ;}i
(5) Result: W@L‘Q M@% EWE@:U’:N\J(’: GS@
{6) Date of result:\Zﬁ'zjt'ﬁm]

(7) 1If known, citations of any written opinion oir date

of orders entered pursuant to such result: Cﬁkﬂﬁ'“ﬁ(ﬁth&S

(b) As to any second petition, application or motion, give

the same information:
(1) Name of court: VQ //\

(2) Nature of proceedings: rd Aﬁ*

4
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(3) Grounds raised: Pd./%*

(4) Did you receive an evidentiary hearing on your

petition, application or motion? . Yes No

(5) Result: NCZA
(6) Date of result: Y\\ //\"

(7) If known, citations of any written opinion or date

of orders entered pursuant to such result: r\l //lr

(c) As to any third or subsequent additional applications
or motions, give the same information as above, list them on a
separate sheet and attach.

(d) Did you appeal to the highest state or federal court
having jurisdiction, the result or action taken on any petition,
application or motion?

(1) First petition, application or motion?
Yes No

— —

Citation or date of decision: Pd //Qr

(2) Second petition, application or motion?

Yes No

Citation or date of decision: T<l //3

(3) Third or subsequent petitions, applications or
motions? Yes No

Citation or date of decision: T\l //Sf

(e) 1If you did not appeal from the adverse action on any
petition, application or motion, explain briefly why you did not.
(You must relate specific facts in response to this guestion.
Your response may be included on paper which is 8 1/2 by 11

inches attached to the petition. Your response may not exceed
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five handwritten or typewritten pages in length.)ﬁrﬂfgﬁ]ﬁZS[ﬂ}ZSbIEU

Qe Dene 2a 0 OCTEH) MUNG WIERM e G2 WY T WOOL DB - AOJANTAGES

TON T MRS BF T DN SVTOEGE PRI AT WS 176. 091% D NTNDL
HQSEEEN%IDTORJCS .

Has any ground being raised in this petition been

previously presented to this or any other court by way of
petition for habeas corpus, motion, application or any othe:r
post-conviction proceeding? 1f so, identify:

(a) Which of the grounds is the same: W\IOAI&

(b) The proceedings in which these grounds were raised:

N

(c) Briefly explain why you are again raising these

grounds. (You must relate specific facts in response to this
question. Your response may be included on paper which is 3 1/2
by 11 inches attached to the petition. Your response may not

exceed five handwritten or typewritten pages in length.) .

NONE

18. 1If any of the grounds listed in Nos. 23(a), (b), ‘c)
and (d), or listed on any additional pages you have attached,
were not previously presented in any other court, state or
federal, list briefly what grounds were not so presented, and
give your reasons for not presenting them. (You must relate
specific facts in response to this question. Your response may
be included on paper which is 8 1/2 by 11 inches attached to the

petition. Your response may not exceed five handwritten or

typewritten pages in length.) NoNE
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19. Are you filing this petition more than 1 year following
the filing of the judgment of conviction or the filing of a
decision on direct appeal? If so, state briefly the reasons for
the delay. (You must relate specific facts in response to this
question. Your response may be included on paper which is 3 1/2
by 11 inches attached to the petition. Your response may not
exceed flve handwritten or typewritten pa-es 1q length. ) Tb(,ﬂ@mznbEL

f;_y 2. SLYA0A (Y TR Pese W YA TING, HIC T
AL NHTAA IVPNINOSER TN TINER HGHAWQ"(’M e 'r.

R TTE wim&_mswmnmmw e
f"’ g 2 \1%1(20\3 G Cwe

20. Do you have any petition or appeal now pending in any

court, either state or federal, as to the judgment under attack?

ves __ no X

If yes, state what court and the case number: Y\X//l- .
e

21. Give the name of each attorney who represented you in

the proceeding resulting in your conviction and on direct appeal:

oo D (U DPD

22. Do you have any future sentences to serve after you

complete the sentence imposed by the judgment under attack?

Yes _ No :XL_

If yes, specify where and when it is to be served, if you know:

23. State concisely every ground on which you claim that
you are being held unlawfully. Summarize briefly the facts
supporting each ground. If necessary you may attach pages

stating additional grounds and facts supporting same.
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

(a) Ground ona:

AGUAL TNCCENSE

Supporting Facts: B

JETHE DNA WD BAN Beei TS PuRyUANT 10
N.2.S Ve O9KE TT Wl WO PR THS RTTione's -
LU TINNOCONYE F? THTS RTTIIANS NSV (WD Y

CHTME A TINTERED T ATRD Bea TH el AND NO EDATION
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Ground two:

TNEPFCTOUE ASSTSTANE O coonged

Suggorting Facts:

T2 BTNG T DtVIAND THE BTNG OF THE DN A [,
O AULONTIATHE GNTRANCE OF A ALENRY VA o T4
TCRINGY ADVTCED) THTS VETfoNeR B SR N IFOND TeA
OHZ THEVSTIONIT TNEOUYTMS NSl THAT 1e Wi ACTUALY
TNNCOGKNT
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TR
{(b) Ground écur:

OXCCSINE INCARCHATION TN WETA
6 WeUADD (CONITYINT OF BTIN TS IANVTING
DETIVONe T T 1 QT

Smorting Facts:

T PRTION SNTENOR WA T4 MTUVIUVIAL. Q=
TN NGRS THR: NSWADS ST BTSN (408 TRREeAX D
THEIYITAIOMIAL PRTEAN SETEN0E T TINOUMFATN D T B 4
TS NECA RTaHT THS RIS SENT 70 Ye/AR
N PZEON T AUEREE VICTIM TS 20 YA LD NBW

g

T
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£

VERIFICATION
Under penalty of perjury, the undersigned-declares that he is the petitioner
named in the foregoing petition and knows the conte'nts thereof; that the pleading
is true of his own knowledge, except as to thos-e matters stated on information and

belief, and as to such matters he believes them to be true.

A C'g P éiti'é‘ (7 f 5{,@1/; =76l

L.

CERTIFICATE OF SERVICE BY MAIL

I do certify that I mailed a true and correct copy of the foregoing

PETITION FOR WRIT OF HABEAS CORPUS to the below addresses on this Z) day of

%W’)\J , 20 li, by placing same into the hands of prison law library

staff for posting in the U.S. Mail, pursuant to N.R.C.P, §:

ATORNEY EENERAL

OO N RN ST

CLROIN (T, NEAA

(34720

» Nevada 8970V

Mm/ﬁfkma‘zmw

4gnatufe of/Petitfioner In Pro Se
/117
/1
I

W~
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10

11
12
13
14
15
16
17
18
19
20
21

22

23
24

25

WHEREFORE, petitioner prays that the court grant petitiocner]

ralief to which he may be entitled in this proceeding.

EXECUTED at \\Uféfﬂ@m NG\M{)S\((D}? CG'I , Navada on the 'Z@
pay of YA DV , 2014,

@Aag A3 - Hrd

N
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20
21
22
2]
24
28
8
27

28

AFFIRMATION
Pursuant to NRS 2398.030

Tre undersigned does hereby affirm that the preceding document, MM

HAREAS (RS

(Title of Document)

filed in case numbaer: ClS C\ Z,QI g ,Z.L’!

/!
QL Document does not contain the social security number of any person
-OR-

[ | Document containg the social security number of a person as required by:

D A specific state or federal law, to wit:

(Stale spaecific state or federal law)
-or-
D For the administralion of a public program
-op-
E] For an application for a federal or state grant
1

D Confidential Family Court Information Sheet
{NRS 125,130, NRS 125.230 and NRS 1258.055)

Date:_0=20) - (MY @@ P, Z5 TS
(Signature)

MY\ lewts

(Pnnt Name)

N PO~

(Allorney for)

i
o A ghon

0y swd Tecuter S JIGE
|

g

— 13 ~
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03/31/2014 03:09:49 PM

%;.W

DISTRICT COURT CLERK OF THE COURT
CLARK COUNTY, NEVADA

ORDR

GARY L. LEWIS, g Case No.: C129824
Petitioner, % DEPT. No.: XII
A )
)
THE STATE OF NEVADA, %
Respondent. %

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER

FINDINGS OF FACT

1. On August 15, 1995, the State of Nevada (“State”) charged Gary L. Lewis
(“Defendant™) by way of Information with SEXUAL ASSAULT WITH A MINOR UNDER
SIXTEEN YEARS OF AGE (Felony — NRS 200.364, 200.366).

2. On June 12, 1996, the State filed an Amended Information charging the
Defendant with SEXUAL ASSAULT (Felony — NRS 200.364, 200.366) and the Defendant,
pursuant to North Carolina v. Alford, pled guilty to the charge in the Amended Information.

3. On August 2, 1996, the District Court adjudged the Defendant guilty and
sentenced the Defendant to the Nevada Department of Prisons for a term of LIFE WITH THE
POSSIBILITY OF PAROLE, to be served CONCURRENTLY with C122079. Defendant
received ZERO days credit for time served.

4. On August 14, 1996, the District Court entered the Judgment of Conviction.

5. On February 19, 2009, the Defendant filed a “First Amendment Petition Writ
of Habeas Corpus [sic].”

6. On February 26, 2009, the District Court denied the Defendant’s Petition for
Writ of Habeas Corpus.

7. On March 23, 2009, the Defendant filed a “First Amendment Petition Writ of
Habeas Corpus [sic].”

8. On May 1, 2009, the District Court ordered that the “First Amended Petition”
that was filed on March 23, 2009 was an improper amendment or supplement as the original
petition was orally denied by the District Court.

1
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1 9. On May 11, 2009, the Defendant filed a Notice of Appeal.
2 10. On June 2, 2009, the District Court entered the Notice of Entry of Order
3 Denying Defendant’s Petition for Writ of Habeas Corpus.
4 11. On October 28, 2009, The Supreme Court Of The State Of Nevada affirmed
the judgment of the District Court. Remittitur issued November 24, 2009.
5 .
12. On September 23, 2010, the Defendant filed a Petition for Writ of Habeas
6 Corpus (Post-Conviction). The State filed its response on December 30, 2010.
7 13.  On January 27, 2011, the District Court denied the Defendant’s Petition for
8 || Writ of Habeas Corpus (Post-Conviction). The Notice of Entry of Findings of Fact,
Conclusions Of Law, and Order was filed on March 17, 2011.
9
10 14. On March 14, 2011, the Defendant filed a Notice of Appeal.
11 15. On September 15, 2011, The Supreme Court Of The State Of Nevada affirmed
the judgment of the District Court. Remittitur issued October 12, 2011.
12
16.  On November 29, 2011, the Defendant filed a “Motion to Withdraw the Alford
13| Plea for [sic] the Entire Proceeding was in Direct Violation of the Constitution.” The State
14 filed its opposition on December 14, 2011.
15 17. On December 22, 2011, the District Court denied the Defendant’s “Motion to
Withdraw the Alford Plea for [sic] the Entire Proceeding was in Direct Violation of the
16 || Constitution.”
17 18.  On March 11, 2014, the Defendant filed a Petition for Writ of Habeas Corpus
Post-Conviction).
18| (Fost-Conviction)
19 CONCLUSIONS OF LAW
20 1. NRS 34.726(1), governing “Limitations on time to file...,” requires that a
petition for a writ of habeas corpus “must be filed within 1 year after entry of the judgment of
21| conviction or, if an appeal has been taken from the judgment, within 1 year after the Supreme
) Court issues its remittitur.” Late-filing of a petition may be excused from procedural default if
the Petitioner can establish good cause for delay in bringing the claim. /d. Good cause for
23 || late-filing consists of a showing that: (1) “delay is not the fault of the petitioner”; and (2)
“dismissal of the petition as untimely will unduly prejudice the petitioner.” Id. at (1)(a)-(b).
24
2. To avoid dismissal the defendant must plead and prove specific facts that
25|! demonstrate good cause for his failure to present claims before and actual prejudice. See State
26 v. District Court, 121 Nev. 225, 232, 112 P.3d 1070, 1074 (2005).
27 3. In order to demonstrate good cause, a petitioner must show that an impediment
external to the defense prevented him or her from complying with the state procedural default
28 || rules. Hathaway v. State, 119 Nev. 248, 252, 71 P.3d 503, 506 (2003).
MICHELLE LEAVITT
DISTRICT JUBGE
DEPARTMENT TWELVE 2
LAS VEGAS. NEVADA 89155
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4. The court may excuse the failure to show good cause where the prejudice from
a failure to consider the claim amounts to a fundamental miscarriage of justice. Pellegrini v.
State, 117 Nev. 860, 887, 34 P.3d 519, 537 (2001).

5. NRS 34.726 applies to successive petitions. Pellegrini v. State, 117 Nev. 860,
870, 34 P.3d 519, 526 (2001).

6. NRS 34.810(2), governing “Additional reasons for dismissal of petition,”
requires that “[a] second or successive petition must be dismissed if the judge or justice
determines that it fails to allege new or different grounds for relief and that the prior
determination was on the merits or, if new and different grounds are alleged, the judge or
justice finds that the failure of the petitioner to assert those grounds in a prior petition
constituted an abuse of the writ.”

N-TENN- "R - S )

7. The petitioner has the burden of pleading and proving specific facts that
10\ gemonstrate both good cause for failing to present a claim or for presenting a claim again and
1 actual prejudice. NRS 34.810(3). See also State v. Haberstroh, 119 Nev. 173, 181, 69 P.3d
676, 681 (2003).
12
8. A court must dismiss a habeas petition if it presents claims that either were or
13 || could have been presented in an earlier proceeding, unless the court finds both cause for
failing to present the claims earlier or for raising them again and actual prejudice to the
14 petitioner. Evans v. State, 117 Nev. 609, 621-622, 28 P.3d 498, 507 (2001).
15 9. Unlike initial petitions which certainly require a careful review of the record,
161| successive petitions may be dismissed based solely on the face of the petition. Ford v.
17 Warden, 111 Nev. 872, 882,901 P.2d 123, 129 (1995).
10.  Application of the statutory procedural default rules to post-conviction habeas
18 petitions is mandatory. State v. District Court (Riker), 121 Nev. 225, 231, 112 P.3d 1070,
19| 1074 (2005).
20 11.  Meritless, successive and untimely petitions clog the court system and
undermine the finality of convictions. Lozada v. State, 110 Nev. 349, 358, 871 P.2d 944, 950
21| (1994).
22 12. NRS 34.745(4), governing “Summary dismissal of successive petitions,”
23 || requires that “if the petition is a second or successive petition challenging the validity of a
judgment of conviction or sentence and if it plainly appears from the face of the petitton or an
24 || amended petition and documents and exhibits that are annexed to it, or from records of the
court that the petitioner is not entitled to relief based on any of the grounds set forth in
25|| subsection 2 of NRS 34.810, the judge or justice shall enter an order for its summary
26 dismissal and cause the petitioner to be notified of the entry of the order.”
27 13, The Defendant failed to file the petition within one year after the District Court
entered the judgment of conviction on August 14, 1996.
28

MICHELLE LEAVITT
DISTRICT JUDGE

DEPARTMENT TWELVE
LAS VEGAS, NEVADA 89155 3
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14. The Defendant failed to establish good cause for the delay in filing the petition
and prejudice to the Defendant.

15. The petition is successive as the District Court previously denied the
Defendant’s post-conviction petitions that were filed on February 19, 2009, and September
23,2010.

16.  The petition neither sets forth good cause for the Defendant’s failure to present
these claims in the prior petitions nor actual prejudice to the Defendant.
ORDER

THERFORE, IT IS HEREBY ORDERED that the Petition for Writ of Habeas Corpus
(Post-Conviction) shall be, and it is, hereby DENIED.

Dated thi§>,2 ( day of March, 2014,

- - IS - Y I 7 B O

p— ek
[

i
»

DISTRICT COURT JUDGE
DEPARTMENT XII
EIGHTH JUDICIAL DISTRICT COURT

N ON N N N N NN e e e e e
~J N h bh W N e S N 0 ey i A
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1 CERTIFICATE OF MAILING
2
3 : st L
I hereby certify that on the [~ day of March, 2014, I placed a copy of the Findings
4| of Fact, Conclusions of Law, and Order in the U.S. Mail, postage prepaid to:
S Gary L. Lewis #47615 Steven B. Wolfson
6 || Northern Nevada Correctional Center Clark County District Attorney
P.O. Box 7000 200 Lewis Avenue
71| Carson City, NV 89702 Las Vegas, Nevada 89155
8
9 Catherine Cortez Masto
Nevada Attorney General
10| 555 E. Washington, Suite 3900
Las Vegas, NV 89101-1068
11
12
13
14
15 ' 2 ?
16
Pamela Rocha
17 Judicial Executive Assistant
Department XII
18 Eighth Judicial District Court
19
20
21
22
23
C129824
24
Gary L. Lewis
25
VS,
26
The State of Nevada
27
28
MICHELLE LEAVITT
DISTRICT JUDGE
DEPARTMENT TWELVE 5
LAS VEGAS, NEVADA B9155
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20

21

22

23

24

25

26

27

28

Electronically Filed
04/07/2014 01:42:59 PM

CX’W«*‘W

NEO
CLERK OF THE COURT
DISTRICT COURT
CLARK COUNTY, NEVADA
GARY L. LEWIS,
Petiticoner, Case No; 95C 129824
Dept No: XII

AED
THE STATE OF NEVADA,
NOTICE OF ENTRY OF FINDINGS OF
FACT, CONCLUSIONS OF LAW, AND

Respondent, ORDER

PLEASE TAKE NOTICE that on March 31, 2014, the court entered a decision or order in this matter, a
true and correct copy of which is attached to this notice.

You may appeal to the Suprems Cowrt from the decision or order of this court. If you wish to appeal, vou
must file a notice of appeal with the cletk of this court within thirty-three (33) days after the date this notice is

mailed to you. This notice was mailed on April 7, 2014,
STEVEN D. GRIERSON, CLERK OF THE COURT

Atodei ol cve

Teodora Jones, Deputy Clerk

CERTIFICATE OF MAILING

I hereby certify that on this 7 day of April 2014, T placed a copy of this Notice of Entry in:

The bin(s) located in the Regional Justice Center of:
Clark County District Attorney's Office
Attorney General's Office  Appellate Division-

[ The United States mail addressed as follows:

Gary L. Lewis # 47615
P.O. Box 7000
Carson City, NV 89702

Teodora Jones, Deputy Clerk

316




W b

e e 3 S h A

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
WA 27

)
PN 28

o Ty
MICHELLE LEAVITT
DISTRICT JUDGE

OEPARTMEMNT TWELVE
LAS VEGAS, NEVADA 89155

Electronically Filed
03/31/2014 03:09:49 PM

Q%J.M

ORDR

DISTRICT COURT CLERK OF THE COURT
CLARK COUNTY, NEVADA
GARY L. LEWIS, g Case No.: C129824
Petitioner, % DEPT. No.: XI1

Vs, )
)
THE STATE OF NEVADA, g
Respondent. %

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER

FINDINGS OF FACT

1. On August 15, 1995, the State of Nevada (“State”) charged Gary L. Lewis
(*Defendant”) by way of Information with SEXUAL ASSAULT WITH A MINOR UNDER
SIXTEEN YEARS OF AGE (Felony — NRS 200.364, 200.366).

2. On June 12, 1996, the State filed an Amended Information charging the
Defendant with SEXUAL ASSAULT (Felony — NRS 200.364, 200.366) and the Defendant,
pursuant to North Carofina v. Alford, pled guilty to the charge in the Amended Information,

3. On August 2, 1996, the District Court adjudged the Defendant guilty and
sentenced the Defendant to the Nevada Department of Prisons for a term of LIFE WITH THE
POSSIBILITY OF PAROLE, to be served CONCURRENTLY with C122079. Defendant
received ZERO days credit for time served.

4, On August 14, 1996, the District Court entered the Judgment of Conviction.

5, On February 19, 2009, the Defendant filed a “First Amendment Petition Writ
of Habeas Corpus [sic].”

6. On February 26, 2009, the District Court denied the Defendant’s Petition for
Writ of Habeas Corpus.

7. On March 23, 2009, the Defendant filed a “First Amendment Petition Writ of
Habeas Corpus [sic].”

8. On May 1, 2009, the District Court ordered that the “First Amended Petition™
that was filed on March 23, 2009 was an improper amendment or supplement as the originai
petition was orally denied by the District Court.

1
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9. On May 11, 2009, the Defendant filed a Notice of Appeal.

10.  On June 2, 2009, the District Court entered the Notice of Entry of Order
Denying Defendant’s Petition for Writ of Habeas Corpus.

11. On October 28, 2009, The Supreme Court Of The State Of Nevada affirmed
the judgment of the District Court. Remittitur issued November 24, 2009.

12, On Scptember 23, 2010, the Defendant filed a Petition for Writ of Habcas
Corpus (Post-Conviction). The State filed its response on December 30, 2010.

13. On January 27, 2011, the District Court denied the Defendant’s Petition for
Writ of Habeas Corpus (Post-Conviction). The Notice of Entry of Findings of Fact,
Congclusions Of Law, and Order was filed on March 17, 2011.

14.  On March 14, 2011, the Defendant filed a Notice of Appeal.

15. On September 15, 2011, The Supreme Court Of The State Of Nevada affirmed
the judgment of the District Court. Remittitur issued October 12, 2011.

16. On November 29, 2011, the Defendant filed a “Motion to Withdraw the Afford
Plea for [sic] the Entire Proceeding was in Direct Violation of the Constitution.” The State
filed its opposition on December 14, 2011.

17. On December 22, 2011, the District Court denied the Defendant’s “Motion to
Withdraw the Alford Plea for [sic] the Entire Procecding was in Direct Violation of the
{onstitution.”

18. On March 11, 2014, the Defendant filed a Petition for Writ of Habeas Corpus
{Post-Conviction).

CONCLUSIONS OF LAW

1. NRS 34.726(1), governing “Limitations on time to file...,” requires that a
petition for a writ of habeas corpus “must be filed within 1 year after entry of the judgment of
conviction or, if an appeal has been taken from the judgment, within 1 year after the Supreme
Court issues its remittitur,” Late-filing of a petition may be excused from procedural default if
the Petitioner can establish good cause for delay in bringing the claim. /d Good cause for
late-filing consists of a showing that: (1} “delay is not the fault of the petitioner™; and (2)
“dismissal of the petition as untimely will unduly prejudice the petitioner.” Id. at (1)(a)}-(b).

2. To aveid dismissal the defendant must plead and prove specific facts that
demonstrate good cause for his failure to present claims before and actual prejudice. See State
v. District Court, 121 Nev. 225, 232, 112 P.3d 1070, 1074 (2005).

3. In order to demonstrate good cause, a petitioner must show that an impediment

external to the defense prevented him or her from complying with the state procedural default
rules. Hathaway v. State, 119 Nev. 248, 252, 71 P.3d 503, 506 (2003).

2
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1.
4. The court may excuse the failure to show good cause where the prejudice from
2| a failure to consider the claim amounts to a fundamental miscarriage of justice. Pellegrini v.
3 State, 117 Nev. 860, 887, 34 P.3d 519, 537 (2001).
4 ' 5. NRS 34.726 applies to successive petitions. Pellegrini v. State, 117 Nev. 860,
870, 34 P.3d 519, 526 (2001).
5
6. NRS 34.8106{2), governing “Additional reasons for dismissal of petition,”
65 requires that “[a] sccond or successive petition must be dismissed if the judge or justice
7 determines that it fails to allege new or different grounds for relief and that the prior
. determination was on the merits or, if new and different grounds are alleged, the judge or
g || justice finds that the failure of the petitioner to assert those grounds in a prior petition
constituted an abuse of the writ.”
9
; 7. The petitioner has the burden of pleading and proving specific facts that
10} gemonstrate both good cause for failing to present a claim or for presenting a claim again and
1 actual prejudice. NRS 34.810(3). See also State v. Haberstroh, 119 Nev. 173, 181, 69 P.3d
676, 681 (2003).
12
8. A court must dismiss a habeas petition if it presents claims that either were or
13| could have been presented in an earlier proceeding, unless the court finds both cause for
failing to present the claims earlier or for raising them again and actual prejudice to the
14 petitioner. Evans v. State, 117 Nev. 609, 621-622, 28 P.3d 498, 507 (2001).
15 9. Unlike initial petitions which certainly require a careful review of the record,
16| successive petitions may be dismissed based solely on the face of the petition. Ford v.
17 i Warden, 111 Nev. 872, 882,901 P.2d 123, 129 (1995).
10.  Application of the statutory procedural default rules to post-conviction habeas
18 petitions is mandatory. State v. District Court (Riker), 121 Nev. 225, 231, 112 P.3d 1070,
19| 1074 (2005},
20 11.  Meritless, successive and untimely petitions clog the court system and
undermine the finality of convictions. Lozada v. State, 110 Nev. 349, 358, 871 P.2d 944, 950
21| (1994).
22/ 12. NRS 34.745(4), governing “Summary dismissal of successive petitions,”
23 || requires that “if the petition is a second or successive petition challenging the validity of a
judgment of conviction or sentence and if it plainly appears from the face of the petition or an
24 || amended petition and documents and exhibits that are annexed to it, or from records of the
court that the petitioner is not entitled to relief based on any of the grounds set forth in
25|| subsection 2 of NRS 34.810, the judge or justice shall enter an order for its summary
26 dismissal and cause the petitioner 1o be notified of the entry of the order.”
27 13. The Defendant failed to file the petition within one year after the District Court
entered the judgment of conviction on August 14, 1996.
28
MICHELLE LEAVITT
DISTRICT JUDGE

DEPARTMENT TWELVE "
A5 VEGAS, NEVADA 89155 ° 2
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14. The Defendant failed te establish good cause for the delay in filing the petition
and prejudice to the Defendant.

15. The petition 1s successive as the District Court previously denied the
Defendant’s post-conviction petitions that were filed on February 19, 2009, and September
23, 2010.

16.  The petition neither sets forth good cause for the Defendant’s failure to present
these claims in the prior petitions nor actual prejudice to the Delendant.
ORDER

THERFORE, IT IS HEREBY ORDERED that the Petition for Writ of Habeas Corpus
(Post-Conviction) shall be, and it is, hereby DENIED.

Dated thi§>? lf day of March, 2014.
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DISTRICT COURT JUDGE
DEPARTMENT XII
EIGHTH JUDICIAL DISTRICT COURT
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MICHELLE LEAVITT
DISTRICT JUDGE
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LAS VEGAS. NEVADA 89155 4

|
320



CERTIFICATE OF MAILING

I hereby certify that on the & Igday of March, 2014, I placed a copy of the Findings

of Fact, Conclusions of Law, and Order in the U.S. Mail, postage prepaid to:

Gary L. Lewis #47615 Steven B. Wolfson

Northern Nevada Correctional Center Clark County District Attorney
P.C. Box 7000 200 Lewis Avenue

Carson City, NV 89702 Las Vegas, Nevada 89155

S N A W N -

Catherine Cortez Masto
Nevada Attorney General

555 E. Washington, Suite 3900
Las Vegas, NV 89101-1068

T e T = T = S
O N

13

'
16 M@W

Pamela Rocha

17 Judicial Executive Assistant
Department X1

18 Eighth Judicial District Court

19
20
21
22
23
24
25
26
27
28

MICHELLE LEAVITT
DISTRICT ilIDGE

C129824
Gary L. Lewis
V8.

The State of Nevada

DEPARTMENT TWELVE 5
LAS VEGAS, NEVADA BI155

|
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CERTIFICATE OF SERVICK BY MAIL

Pursnant to FRCP Rule 5 (b), I hereby certify that I am the petitioner named herein and that on this

. ‘_1 day of mm_, , 20 ]Ll . I mailed a true and corvect copy of the foregoing :
Nme G}F W to the following:

L0 e ANE

AR VEEAR NERADA
NS 16)

@% aq*zmy, j %f
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CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA
STATE OF NEVADA,
Case No: 95C129824
Plaintiff(s), Dept No: XII

Vvs.
GARY L. LEWIS,

Defendant(s),

CASE APPEAL STATEMENT

1. Appellant(s): Gary L. Lewis
2. Judge: Michelle Leavitt

3. Appellant(s): Gary L. Lewis
Counsel:

Gary L. Lewis #47615
P.O. Box 7000
Carson City, NV 89702

4. Respondent: The State of Nevada
Counsel:

Steven B. Wolfson, District Attorney
200 Lewis Ave.

Las Vegas, NV 89101

(702) 671-2700

5. Respondent’s Attorney Licensed in Nevada: Yes

6. Appellant Represented by Appointed Counsel In District Court: Yes

328




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

10.

11.

12.

Appellant Represented by Appointed Counsel On Appeal: N/A
Appellant Granted Leave to Proceed in Forma Pauperis: N/A

Date Commenced in District Court: August 3, 1995

Brief Description of the Nature of the Action: Criminal

Type of Judgment or Order Being Appealed: Writ of Habeas Corpus
Previous Appeal: Yes

Supreme Court Docket Number(s): 53779, 57980

Child Custody or Visitation: N/A

Dated This 25 day of April 2014.

Steven D. Grierson, Clerk of the Court

oot Unggpn_

Heather Ungermann, Deputy Clerk
200 Lewis Ave

PO Box 551601

Las Vegas, Nevada 89155-1601
(702) 671-0512

-
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IN THE SUPREME COURT OF THE STATE OF NEVADA

GARY LYNN LEWIS, Supreme Court No. 66531

Appellant, District Court Case No. C129824

vS.

THE STATE OF NEVADA,

Respondent. Fl LED
CLERK'’S CERTIFICATE ocT ZB 201

STATE OF NEVADA, ss. &#&M

|, Tracie Lindeman, the duly appointed and qualified Clerk of the Supreme Court of the
State of Nevada, do hereby certify that the following is a full, true and correct copy of
the Judgment in this matter.

JUDGMENT

The court being fuily advised in the premises and the law, it is now ordered, adjudged
and decreed, as follows:

“ORDER the judgment of the district court AFFIRMED."
Judgment, as quoted above, entered this 16™ day of September, 2014.

IN WITNESS WHEREOF, | have subscribed
my name and affixed the seal of the Supreme
Court at my Office in Carson City, Nevada this
October 15, 2014,

Tracie Lindeman, Supreme Court Clerk

By: Sally Williams
Deputy Clerk

!50120824
lN SHpmnt Court Clerks Certificate/Judgr

i
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IN THE SUPREME COURT OF THE STATE OF NEVADA

GARY LYNN LEWIS, _ No. 65531
Appellant,
vs.
THE STATE OF NEVADA, F I L E D
Respondent.
SEP 16 2014
CLERe S SUPREUE COURT
BY. DE{:‘ TY CLERK
ORDER OF AFFIRMANCE

This is a proper person appeal from an order denying a post-
conviction petition for a writ of habeas corpus.! Eighth Judicial District
Court, Clark County; Michelle Leavitt, Judge.

Appellant filed his petition on March 11, 2014, more than 17
years after entry of the judgment of conviction on August 14, 1996. Thus,
éppellant’s petition was untimely filed. See NRS 34.726(1). Appellant’s

_petition was procedurally barred absent a demonstration of cause for the
delay and undue prejudice. See id.

Appellant first claimed that the decision in Martinez v. Ryan,
566 US. . 132 S. Ct. 1309 (2012), provided good cause. This court has
recently held that Martinez does not apply to _Neﬁada’s statutory post-

1This appeal has been submitted for decision without oral argument,
NRAP 34()(3), and we conclude that the record is sufficient for our review
and briefing is unwarranted. See Luckett v. Warden, 91 Nev. 681, 682, 541
P.2d 910, 911 (1975).

SurrEms Couny
oF
MNevada

o2 1047n wBe '. " _ 14-30730
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conviction procedures. See Brown v. McDaniel,  Nev. __,__ P.3d ___
(Adv. Op. No. 60, August 7, 2014). Thus, the decision in Martinez would
not provide good cause for this late petition. _

Next, appellant claimed that the decision in Ha Van Nguyen v.
Curry, 736 F.3d 1287 (9th Cir. 2013} provided good cause because it allows
him to amend the petition and have the claim relate back to the first
petition. Appellant misstated the holding in Ha Van Nguyen and its effect
on his case. Appellant’s first petition was resolved in 2009. See Lewis v.
State, Docket No. 53779 (Order of Affirmance, October 28, 2009). Thus, no
amendment was possible in 2014. Further, the 2009 petition itself was
procedurally barred and any attempt to relate back to that petition would
cause the amendment to suffer the same defect.

Finally, appellant claimed that he was actually innocent and.
he would be able to prove his actual innocence with genetic marker
testing. Appellant did not demonstrate actual innocence because he failed
to show that “it is more likely than not that no reasonable juror would

- have convicted him in light of . . . new evidence.” Calderon v. Thompson,
523 U.S. 538, 559 (1998) (quoting Schlup v. Delo, 513 U.S. 298, 327
(1995)); see also Pellegrini v. State, 117 Nev. 860, 887, 34 P.3d 519, 537
(2001); Mazzan v. Warden, 112 Nev. 838, 842, 921 P.2d 920, 922 (1996).
Appellant has previously unsuccessfully litigated a petition for genetic
marker testing and has provided no evidence supporting his claim of

Surneme Counr

©) 1A
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actual innocence. We therefore conclude that the district court did not err
in denying appellant's petition as procedurally barred.2 Accordingly, we
ORDER the judgment of the district court AFFIRMED.

/&AM , d.

Hardesty

QM

Douglas

cc: Hon. Michelle Leavitt, District Judge
Gary Lynn Lewis
Attorney General/Carson City
Clark County District Attorney
Eighth District Court Clerk

2To the extent that appellant challenged the Department of
Corrections’ calculation of his.parole eligibility date, that challenge must
be raised in a post-conviction petition for a writ of habeas corpus filed in
the district court for the county in which he is mcaree;:ateﬂ See NRS

34.738(1).

Suerzme CouRt

© 1972 <@
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IN THE SUPREME COURT OF THE STATE OF NEVADA

GARY LYNN LEWIS, Supreme Court No. 65531
Appellant, District Court Case No. C129824
VvS.
THE STATE OF NEVADA,
Respondent.

REMITTITUR

TO: Steven D. Grierson, Eighth District Court Clerk

Pursuant to the rules of this court, enclosed are the following:

Certified copy of Judgment and Opinion/Order.
Receipt for Remittitur.

DATE: October 15, 2014
Tracie Lindeman, Clerk of Court

By: Sally Williams
Deputy Clerk

cc (without enclosures):
Hon. Michelle Leavitt, District Judge
Gary Lynn Lewis
Clark County District Attorney
Attorney General/Carson City

RECEIPT FOR REMITTITUR

Received of Tracie Lindeman, Clerk of the Supreme Court of the State of Nevada, the
REMITTITUR issued in the above-entitied cause, on 0CT 20 208 )

HEATHER UNGERMANN wm¥
Deputy District Court Clerk

RECEIVED
0CT 17 2014
GLERK OF THE COURT 1 14-34257
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Casie No. F/ﬂ?giy

mpto NQ-;—ié_ |
IN THE JUDICTAL DISTRICY COURT OF THE STATE OF HEVN}\
IN AND FOR 'I'HB C!(IN'I.'!' or
’ * 'b. * ¥ i.
p )..
)
Petitioner; )
) .
VS~ ) ORDER TO PRODUCE
;I IRANSCRIPTS
).
Respondent. ).
).

THE COURT, having considered Petitioner's MOTION FOR FRODUCTION OF
TRANSCRIPTS, and with good cause appearlng,
motion is granted.

it is hereby ORDERED that the

The Clerk of the Court is direqtéd to cause to be prepared the lil;ranscr:lpts
of the

of
, 20 , and to provide same ta Petitioner

at his place of
confinement, i.e., Lovelock Correctional Center, Lovelock, Nevada 89419,

Such shall be effectuated at State éxpense.
IT IS SO ORDERED.

Dated this day of . s 20

DISTRICT COURT JUDGE
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Electronically Filed
4/29/2020 8:32 AM
Steven D. Grierson

Case No. §£2fé ,Z 1{ CLERg OF THE coiEg

Dept. No. /L

L, e
IN THE M JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF C,U?ﬁ%

* % * * *

May 21, 2020 @8:30 AM

MOTION FOR PRODUCTION
OF TRANSCRIPTS

AT STATE EXPENSE

R S e

conzs wou Yeapelint. Gary L lowis  sn o o

and moves the Court for an order dlrectlng the Clerk of the
Court to prepare or cause to be prepared, transcripts of the

{list the hearlng(s /date(s) for which you request transcrlpts)
2. G .
ol 9t0h 0 B-/5-95) - /fl”)' V4 /,Z“

and to serxrve same upon him at his place of confinement.

This motion is made and based upon the requirements of NRS
34.370(4); NRS 34.760(2); all papers, pleadings and documents on

file herein; the instant (check applicable pending action to

which this motion relates) petition for writ of habeas
corpus ____ motion to/for : ;
o, RECEIVED
/o MAR 3 0 2020

CLERK OF THE COURT

7

Case Number: 95C129824
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and the following points and authorities.

POINTS AND AUTHORITIES

’

Petitioner/Defendant has filed a.2§ petition for writ of

habeas corpus motion to/for

, presenting ground(s)/claim(s) for relief. ©NRS

34.730(4) and NRS 34.760(2) require that the presentation of
habeas petitions be supported by affidavits, records,
transcripts or other relevant evidence. Id. Petitions and
motions which are not supported by such evidence render the
claims therein to be bare and naked allegations, unsupported by
the record and meriting dismissal. Hargrove v. State, 100 Nev.

498, 686 P.2d 222 (1984). ee also Griffin v. State, 122 Nev.

737, 137 P.3d 1165, 1170 (?006)(defendant must suppert his
claims with "specific facts" demonstrating entitlement to relief
sought) ; Berjarano v. Warden, 112 Nev. 1466, 929 P.2d 922 (1996)
(defendant bears burden of establishing factual allegations in
support of his claims).

| In order to obtain this Court's order to produce the
requested transcripts, Petitioner/Defendant need show that they
would serve a useful purpose ana that he would be prejudiced
without them. Peterson v. Warden, 87 Nev. 134, 483 P.2d 204,
265 (1971). Petitioner/Defendant requires the transcripts at
bar in order to support his ground(s)/claim(s), which have
merit, as shown on the separate page(s) annexed hereto as page
(s) {(you must describe your grounds/claims and
demonstrate how the requested transcripts are necessary to avoid
a dismissal/denial of same), and as are incorporated as if set

forth herein. Prejudice is demonstrated inasmuch as due to the

—o-
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merit of Petiticner/Defendant's claims, same would be
dismissed/denied without tﬁé transcripts at issue.

Petitioner/Defendant is a pauper, as evidenced by his
having proceeded as a pauper in these proceedings. Therefore,
the transcripts must be provided at State expense so as to
satisfy the concerns of due process and fairness herein. See
e.q. Gardner v. California, 393 U.S. 367, 89 S.Ct. 580, 582
(1969) (transcripts in habeas proceedings may not be supplied
those who can afford them and denied to those who cannot).

CONCLUSION

For the reasons set forth above, the Court should grant the

instant motion via ordering the Clerk of the Court to produce

the above-described transcripts and serve same upon Petitionexr/

Defendant at his place of confinement

Dated this 2:5 day of Z;z%%lzg . 2027 .
S ay Aas

ck Correctional Center
1200 Prison Road

Lovelock, Nevada 89419
In Pro Se

Pf‘@f%/ @/;/l/ﬂr[’?% /. ﬂawd [
#4304

YN YN YN YN YN NN~
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CERTIFICATE OF 1]
I do certify that I malled a true and correct copy of the
foregoing MOTION FOR PRODUCTION QF TRANSCRIPTS to the below
address on this ;Zéi__ day of /’jb%@h /. , ZQZIZ, by

placing same in the U.S. Mail via prison law library staff:

Attorney For Respondent

1200 Prison Road

Lovelock, Nevada 895419
In Pro Se

AFFIRMATION PURSUANT TO NRS 239B.030
The undersigned does hereby affirm that the preceding
MOTION FOR PRODUCTICN OF TRANSCRIPTS AT STATE EXPENSE does not

contain the social security number of any person.

Dated this 2 5 day of fffiz?fZ?/g . ZQZZZ.
A Loy J{,Z(/c,:

‘ 6‘%1/’ A. Lewlls
f? In Pro Se

e
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CERTIFICATE OF SERVICE BY MATL

2 I do certif at I mailed a true and correct copy of the
3 || foregoing ‘72;725 /Y%GC’/{ : .
4|l to the below address{es) on this / day of ﬁﬂ/} / -,
5 20222 by placing same in the U.5. Mail via prlson law library
6|[ staff, pursuant to FRCP S(b).
; -
8. i
'. 9 [a5 Vegg . Nevada 89/855 77,72
.:i 10 Attorngy For %{/Q
11 { } Check fcr‘idditional iddressestBeloQ
! 12 . . - ‘
: 3 e — Ao et |
1200 Prison Road
14 Lovelock, Nevada 89419
lh5. /C.}\Mtg Q’HJV In Pro Se
16 ADDRESS(ES) Continued from Above (If Appllcable): |
17 : |
18
19 « Nevada 89
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STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

JAMES R. SWEETIN

Chief D%)uty District Attorney
Nevada Bar #005144

200 Lewis Avenue

Las Vegas, NV 89155-2212
(702) 671-2500

Attorney for Plaintiff

CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
Plaintiff,
_VS_

GARY LYNN LEWIS,
#1302110

Defendant,

DISTRICT COURT

CASE NO:
DEPT NO:

ORDER DENYING DEFENDANT'S MOTION FOR

Electronically Filed
6/3/2020 9:08 AM
Steven D. Grierson

CLERS OF THE 6025

95C129824
XII

TRANSCRIPTS AT STATE'S EXPENSE

DATE OF HEARING: CHAMBERS
TIME OF HEARING: CHAMBERS

THIS MATTER having been previously scheduled before the above entitled Court on
the 21st day of MAY, 2020; parties not present, without argument, and based upon the

pleadings with good cause appearing,

/
/
1
1
1
/

Case Number: 95C129824
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IT IS HEREBY ORDERED that DEFENDANT'S MOTION FOR TRANSCRIPTS
AT STATE'S EXPENSE, shall be and is DENIED,; further

IT IS HEREBY ORDERED that the hearing scheduled for May 21, 2020 is
VACATED.

DATED this 2 day of June, 2020.

S~

/S -
DISTRICT JUDGE
STEVEN B. WOLFSON Y27
Clark County District Attorney
Nevada Bar #001565

" Sl ik

ES R. SWERAN

ief Deputy District Attorney
vada Bar #005144

hjc/SVU
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STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

JAMES R. SWEETIN

Chief D%)uty District Attorney
Nevada Bar #005144

200 Lewis Avenue

Las Vegas, NV 89155-2212
(702) 671-2500

Attorney for Plaintiff

CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
Plaintiff,
_VS_

GARY LYNN LEWIS,
#1302110

Defendant,

DISTRICT COURT

CASE NO:
DEPT NO:

Electronically Filed
09/02/2020 3,29 PM |

CLERK OF THE COURT

95C129824
XII

ORDER DENYING DEFENDANT'S MOTION FOR

PRODUCTION OF ALL DOCUMENTS

DATE OF HEARING: AUGUST 11, 2020

TIME OF HEARING: 12:00 P.M.

THIS MATTER having presented before the above entitled Court on the 11th day of
AUGUST, 2020; Defendant not present, IN PROPER PERSON; the State represented by
NOREEN DEMONTE, Chief Deputy District Attorney; and without argument, based upon

the pleadings with good cause appearing,

/
1
1
1
/

WCLARKCOUNTYDA NET\CRMCASE2\2019'438\131201943813C-ORDR-(LEWIS GARY 08 11 2020)-001 DOCX
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COURT ORDERED, Motion DENIED as the Defendant entered a Guilty Plea in
1996 and has filed three Petitions for Writ of Habeas Corpus which have all been denied and
affirmed by the Nevada Supreme Court; the Defendant is asking for documents that the Court

does not have.

DATED this __ day of September, 2020 pated this 2nd day of September, 2020
DISTRICT JUDGE
STEVEN B, WOLFSON C4A 75C 79E4 BOCS8
Clark County District Attorney Michelle Leavitt
Nevada Bar #001565 District Court Judge

hjc/SVU

2

WCLARKCOUNTYDA NET\CRMCASE2\20194381131201943813C-ORDRALEWIS GARY 08 11 2020)-001.DOCX

353




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

CSERYV

DISTRICT COURT
CLARK COUNTY, NEVADA

The State of Nevada vs Gary L CASE NO: 95C129824

Lewis
DEPT. NO. Department 12

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District
Court. The foregoing Order was served via the court’s electronic eFile system to all
recipients registered for e-Service on the above entitled case as listed below:
Service Date: 9/2/2020

Steven Wolfson motions@clarkcountyda.com
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Office of the Public Defender

309 S Third St. - Second Floor - P.O. Box 552610 « Las Vegas, NV 89155-2610
(702) 455-4685 - Fax (702) 455-5112
Darin F. imlay, Public Defender ' F. Virginia Eichacker, Assistant Public Defender

I B R NS EEY XS R NS BN R EEY NS Gk s S N R

May 28, 2020

Guary L. Lewis, NDOC# 47615
Lovelock Correctional Center
1200 Prison Road

Lovelock, NV 89419

RE: State of Nevada v. Gary L. Lewis
Case No. 95C129824

Dear Mr. Lewis:

The Office of the Clark County Public is in receipt of your correspondence postmarked May 20,
2020. Unfortunately, this office is unable to grant your request as this motion was granted
February 17, 2009. Prior to the granting of your Motion to Withdraw Attorney of Record, a true
and correct copy of your complete file was mailed to you on February 4, 2009. All documents
included in the mailed are listed on the enclosed Certificate of Mailing.

As this office is no longer your attorney of record we are unable to assist you further.
Sincerely,

DARIN F. IMLAY
CLARK COUNTY PUBLIC DEFENDER

leg

Enclosure “
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T ® oRiGINAL  © 4
f\bﬁ .
1 §# CERT D
PHILIP J. KOHN, PUBLIC DEFENDER FILE
1 305 South Tird Suser. Site 226
outh Third Street, Suite
3 | Las Vegas, Nevada 89155 fes 4 9os M8'0S
(702) 455;46805 fend —
4 I Atntorney for Defendant -
5 DISTRICT COURT éfgél;f:\//
CLERK OF THE COURT
6 CLARK COUNTY, NEVADA
7 || THE STATE OF NEVADA, 2
8 Plaintiff, ) CASENO. C129824X
9 DEPT. NO. Xil - 4
10 §| GARY LYNN LEWIS Y
#1302110
1" Defendant.
12
12 CERTIFCATE OF MAILING
14 THIS is to certify that on the 4th day of February, 2009 a true and correct copy of the
15 || following documents:
16
1. Temporary Custody Record.
17 2. Las Vegas Metropolitan Potice Department — Officer’s Report.
18 3. Declaration of Arrest.
4, Incident Report.
19 S. Property Report,
6. Forensic Laboratory Examination Request.
20 7. Arrest Report.
2 8. Declaration for the Withdrawal of Whole Blood Sample.
9. Medical Records.
22 10.  Police Reports including statements of Larenzo Ritchie-Bumell, Raynaldo Sykes,
Ladonna Richie, Cassandra Simmons, Gary Lewis, and conversation with Tanya and
23 Sabrina.
24 11.  Reporter’s Transcript of Preliminary Hearing,
12, Guilty Plea Agreement Pursuant to Alford Decision.
25 13,  Amended Information.
14, Presentence Investigation Report,
26 15 Certificate of Mailing — filed with the Court.
27 | were deposited in the Unijted States mail in Las Vegas, Nevada, in a sealed envelope, postage
ﬁé( RNRD :

Exlubit-a
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ORDR

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565
STACEY KOLLINS

Chief D%)uty District Attorney
Nevada Bar #005391

200 Lewis Avenue

Las Vegas, NV 89155-2212
(702) 671-2500

Attorney for Plaintiff

CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
Plaintiff,
_VS_

GARY LYNN LEWIS,
#1302110

Defendant,

DISTRICT COURT

CASE NO:
DEPT NO:

Electronically Filed
11/10/2020 356 PM |

CLERK OF THE COURT

95C129824
XII

ORDER DENYING DEFENDANT'S MOTION FOR

PRODUCTION OF DOCUMENTS

DATE OF HEARING: OCTOBER 27, 2020

TIME OF HEARING: 12:00

THIS MATTER having presented before the above entitled Court on the 27TH day of

OCTOBER, 2020; Defendant not present, in PROPER PERSON; the State represented by
BERNARD ZADROWSKI, Chief Deputy District Attorney; and without argument, and

based upon the pleadings with good cause appearing,

/
1
1
1
/

WCLARKCOUNTYDA NET\CRMCASE2\2019'438\131201943813C-ORDR-(LEWIS GARY 10 27 2020)-001 DOCX

361




[Se]

oo =1 N W B W

10
11
12
13
14
15
16
17
18
19
20

22
23
24
25
26
27
28

IT IS HEREBY ORDERED that DEFENDANT'S MOTION FOR PRODUCTION
OF DOCUMENTS, shall be and is DENIED as Defendant's file was sent to him Feburary 4,
2009,

DISTRICT JUDGE
STEVEN B. WOLFSON 799 699 C755 BB1D
Clark County District Attorney Michelle Leavitt

Nevada Bar #001565 District Court Judge

BY

hje/SVU

2
VCLARKCOUNTYDANETWCRMCASE2\20194384131201943813C-ORDR-(LEWIS GARY 1027 2020)-001.DOCX
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CSERYV

DISTRICT COURT
CLARK COUNTY, NEVADA

The State of Nevada vs Gary L CASE NO: 95C129824

Lewis
DEPT. NO. Department 12

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District
Court. The foregoing Order was served via the court’s electronic eFile system to all
recipients registered for e-Service on the above entitled case as listed below:
Service Date: 11/10/2020

Steven Wolfson motions@clarkcountyda.com

363




THESE SEALED
MINUTES,
NUMBERED PAGE(S)
364 - 375
WILL FOLLOW VIA
U.S. MAIL

364



95C129824

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES January 27, 2011
95C129824 The State of Nevada vs Gary L Lewis

January 27, 2011 8:30 AM All Pending Motions

HEARD BY: Leavitt, Michelle COURTROOM: R]JC Courtroom 14D

COURT CLERK: April Watkins

RECORDER: Kerry Esparza

REPORTER:
PARTIES
PRESENT: Ponticello, Frank M. Attorney
State of Nevada Plaintiff
JOURNAL ENTRIES

- DEFT'S PETITION FOR WRIT OF HABEAS CORPUS...DEFT'S PRO PER MOTION TO APPOINT
COUNSEL...DEFT'S PRO PER MOTION FOR EVIDENTIARY HEARING

Court FINDS petition is successive, time barred, no good cause and ORDERED, petition and motions

DENIED. State to prepare the order.

NDC

CLERK'S NOTE: The above minute order has been distributed to: Gary Lewis, BAC#47615,S.D.C.C.,

P.O. Box 208, Indian Springs, NV 89070. aw

PRINT DATE:  06/02/2021 Page 13 of 18 Minutes Date:  August 16, 1995
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95C129824

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES December 22, 2011
95C129824 The State of Nevada vs Gary L Lewis

December 22,2011  8:30 AM All Pending Motions

HEARD BY: Smith, Douglas E. COURTROOM: R]JC Courtroom 14D

COURT CLERK: Susan Botzenhart

RECORDER: Kerry Esparza

REPORTER:
PARTIES
PRESENT: Ponticello, Frank M. Attorney
State of Nevada Plaintiff
JOURNAL ENTRIES

- Deft. not present; incarcerated in the Nevada Department of Corrections (NDC).

DEFENDANT'S PRO PER MOTION TO WITHDRAW THE ALFORD PLEA FOR THE ENTIRE
PROCEEDING WAS IN DIRECT VIOLATION OF THE CONSTITUTION

COURT ORDERED, Motion DENIED.

DEFENDANT'S PRO PER POST CONVICTION PETITION REQUESTING A GENETIC MARKER
ANALYSIS OF EVIDENCE WITHIN THE POSSESSION OR CUSTODY OF THE STATE OF
NEVADA (NRS 176.0918)

Court stated it is not sure if there is evidence for testing. Mr. Ponticello advised State filed a written
opposition, further noting he will not argue this as Deft. is not present in Court. Thereafter, State
submitted on the pleadings. Court reviewed the Motion, noting it is inclined to allow to have testing,
due to Deft. entering a plea pursuant to Alford. Court further noted Deft. needs to provide three
points on the equitable latches arguments, including whether or not there was excusable delay,
implied review, and if circumstances exist whether or not prejudiced by the State. COURT
ORDERED, no ruling will be done at this time on this motion; Greg Denue, Esq. is hereby
APPOINTED to review the motion to determine whether or not it would be advantageous to do

PRINT DATE:  06/02/2021 Page 14 of 18 Minutes Date: ~ August 16, 1995
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95C129824

analysis of the DNA evidence.
NDC

CLERK'S NOTE: A copy of the above minute order has been delivered by regular mail to: Gary Lewis
#47615, S.D.C.C., P.O. BOX 208, Indian Springs, NV 89070. /// sj

PRINT DATE:  06/02/2021 Page 15 of 18 Minutes Date:  August 16, 1995
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95C129824

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES May 20, 2020
95C129824 The State of Nevada vs Gary L Lewis

May 20, 2020 8:00 AM Minute Order

HEARD BY: Leavitt, Michelle COURTROOM: Chambers

COURT CLERK: Haly Pannullo
RECORDER:
REPORTER:

PARTIES
PRESENT:

JOURNAL ENTRIES

- Motion for Production of Transcripts at States Expense

The Motion for Production of Transcripts at States Expense is denied. The hearing scheduled

for May 21, 2020 is vacated. State to prepare the order.

CLERK'S NOTE: The above minute order has been distributed to:

'Parker Brooks' <Parker.Brooks@clarkcountyda.com>; 'Yolanda Drofycz'

<Yolanda.Drofycz@clarkcountyda.com> hvp/5/20/20

PRINT DATE:  06/02/2021 Page 16 of 18 Minutes Date: ~ August 16, 1995
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95C129824

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES August 11, 2020
95C129824 The State of Nevada vs Gary L Lewis
August 11, 2020 12:00 AM Motion Motion for
Production of All
Documents
HEARD BY: Leavitt, Michelle COURTROOM: RJC Courtroom 14D

COURT CLERK: Haly Pannullo

RECORDER: Sara Richardson

REPORTER:
PARTIES
PRESENT: Demonte, Noreen C. Attorney
State of Nevada Plaintiff
JOURNAL ENTRIES

- COURT ORDERED, Motion DENIED as the Defendant entered a Guilty Plea in 1996 and has filed
three Petitions for Writ of Habeas Corpus which have all been denied and affirmed by the Nevada
Supreme Court; the Defendant is asking for documents that the Court does not have. COURT

FURTHER ORDERED, State to prepare the Order.

NDC

PRINT DATE:  06/02/2021 Page 17 of 18 Minutes Date:  August 16, 1995
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95C129824

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES October 27, 2020

95C129824 The State of Nevada vs Gary L Lewis

October 27, 2020 12:00 AM Motion MOTION FOR
PRODUCTION OF
DOCUMENTS

HEARD BY: Leavitt, Michelle COURTROOM: R]JC Courtroom 14D

COURT CLERK: Haly Pannullo

RECORDER: Sara Richardson

REPORTER:
PARTIES
PRESENT: State of Nevada Plaintiff
Zadrowski, Bernard B. Attorney
JOURNAL ENTRIES

- Defendant not present. COURT ORDERED, Motion DENIED as there is a letter indicating that a
copy of the file was sent to the Defendant on 02/04/2009; State to prepare the Order.

NDC

PRINT DATE:  06/02/2021 Page 18 of 18 Minutes Date:  August 16, 1995
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Certification of Copy and
Transmittal of Record

State of Nevada s§
County of Clark } '

Pursuant to the Supreme Court order dated May 25, 2021, I, Steven D. Grierson, the Clerk of the Court of
the Eighth Judicial District Court, Clark County, State of Nevada, do hereby certify that the foregoing is a
true, full and correct copy of the complete trial court record for the case referenced below. The record
comprises two volumes with pages numbered 1 through 381.

STATE OF NEVADA,
Case No: 95C129824
Plaintiff(s), Related Case A-21-827377-W
Dept. No: XII
Vs.

GARY L. LEWIS,

Defendant(s),

now on file and of record in this office.

IN WITNESS THEREOQOF, I have hereunto
Set my hand and Affixed the seal of the
Court at my office, Las Vegas, Nevada

This 2 day-of June 2021.

Steven D. Grierson, Clerk of the Court

Amanda Hampton, Deputy Clerk





