IN THE SUPREME COURT OF THE STATE OF NEVADA

SHARI KASSEBAUM Supreme Court No. 84008
District Court: A810424
Appellant, Electronically Filed
Vs, Jan 07 2022 10:21 a.m.
pockeroSEBERAF.
THE STATE OF NEVADA DEPARTMENT | CIVIL APPEA
OF CORRECTIONS,
Respondents.

GENERAL INFORMATION

Appellant(s) must complete this docketing statement in compliance with NRAP
14(a). The purpose of the docketing -statement is to assist the Supreme Court in
screening jurisdiction, identifying issues on appeal, assessing presumptive
assignment to the Court of Appeals under NRAP 17, scheduling cases for oral
argument and settlement conferences, classifying cases for expedited treatment
and assignment to the Court of Appeals, and compiling statistical information.

WARNING

This statement must be completed fully, accurately and on time, NRAP 14(c). The
Supreme Court May impose sanctions on counselor appellant if it appears that the
information provided is incomplete or inaccurate. /d Failure to fill out the
statement completely or to file it in a timely manner constitutes grounds for the
imposition of sanctions, including a fine and/or dismissal of the appeal.

A complete list of the documents that must be attached appears as Question 27 on
this docketing statement. Failure to attach all required documents will result in the
delay of your appeal and may result in the imposition of sanctions.

This court has noted that when attorneys do not take seriously their obligations
under NRAP 14 to complete the docketing statement properly and
conscientiously, they waste the valuable judicial resources of this court, making
the imposition of sanctions appropriate. See KDI Sylvan Pools v. Workman, 107
Nev. 340, 344, 810 P.2d 1217, 1220 (1991). Please use tab dividers to separate
any attached documents.
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1. Judicial District: Eighth Judicial District Court
Department: 21
County: Clark County Judge: Tara Clark Newberry
District Ct. Case No.: ~ A-20-811982-J
2.  Attorney filing this docketing statement:
Attorney: Adam Levine Telephone: (702) 386-0536
Firm: Law Office of Daniel Marks
Address: 610 S. Ninth Street, Las Vegas, Nevada 89101
Client(s):  Appellant, Shari Kassebaum
If this is a joint statement by multiple appellants, add the names and addresses of
other counsel and the names of their clients on an additional sheet accompanied
by a certification that they concur in the filing of this statement.
3. Attorney(s) representing respondents(s):
Attorney:  Kevin Pick, Esq. Telephone: (775) 687-2129
Firm: Office of the Attorney General
Address: 5420 Kietzke Lane, Suite 202, Reno, Nevada 89511
Client(s):  The State of Nevada Department of Corrections
Attorney: Telephone:
Firm:

Address:



Client(s):
(List additional counsel on separate sheet if necessary)

4.  Nature of disposition below (check all that apply):

o Judgment after bench trial o Dismissal:

0 Judgment after jury verdict 0 Lack of jurisdiction

O Summary judgment 0 Failure to state a claim

0 Default judgment 0 Failure to prosecute

0 Grant/Denial of NRCP 60(b) relief o Other (specify):

0 Grant/Denial of injunction o Divorce Decree:

O Grant/Denial of declaratory relief O Original 00 Modification
X Review of agency determination 0 Other disposition (specify):

3. Does this appeal raise issues concerning any of the following?

0 Child Custody
O Venue

0 Termination of parental rights
N/A
6. Pending and prior proceedings in this court. List the case name and

docket number of all appeals or original proceedings presently or previously
pending before this court which are related to this appeal:

Sherri Kassebaum v., Nevada Department of Corrections Docket No. 83942



s Pending and prior proceedings in other courts. List the case name,
number and court of all pending and prior proceedings in other courts which are
related to this appeal (e.g., bankruptcy, consolidated or bifurcated proceedings)
and their dates of disposition:

N/A

8.  Nature of the action. Briefly describe the nature of the action and the result
below:

This was a Petition for Judicial Review pursuant to NRS 233B.130 of a decision
of a State of Nevada Department of Administration/Personnel Commission
Hearing Officer to dismiss the disciplinary appeal of Appellant brought under
NRS 284.390. Judicial Review was granted and remanded back to the
administrative agency for further proceedings.

9. Issues on appeal. State concisely the principal issue(s) in this appeal
(attach separate sheets as necessary):

Is the requirement under NAC 284.6562(2)(b) that a member of the classified
service seeking to appeal a suspension, demotion or dismissal pursuant to NRS
284.390 attach a copy of the final decision of the appointing authority
jurisdictional, or alternatively only a claims processing rule.

Does an administrative agency such as the Personnel Commission have authority
to enact jurisdictional rules/regulations which supplements or alters the
jurisdictional requirements established by the Legislature.

Did the dismissal of Appellant's appeal pursuant to NRS 284.390 without any
post-suspension hearing violate her rights to due process of law under Cleveland
Bd. of Education v. Loudermill, 470 U.S. 532 (1985) and Gilbert v. Homar, 520
U.S. 924 (1997).



10. Pending proceedings in this court raising the same or similar issues. If
you are aware of any proceedings presently pending before this court which raises
the same or similar issues raised in this appeal, list the case name and docket
numbers and identify the same or similar issue raised:

Kassebaum v. Department of Corrections, Docket No. 83942 raises the identical
issue. This Appeal (Docket 84008) involves the dismissal of Sgt. Shari
Kassebaum's appeal of a fifteen (15) day suspension under NRS 289.390. Docket
No. 83942 raises the exact same issues arising out of the dismissal of Sgt.
Kassebaum's appeal of a two (2) day suspension under NRS.390. The two (2)
Appeals should be consolidated.

11.  Constitutional issues. If this appeal challenges the constitutionality of a
statute, and the state, any state agency, or any officer or employee thereof is not a
party to this appeal, have you notified the clerk of this court and the attorney
general in accordance with NRAP 44 and NRS 30.130?

X N/A
O Yes
o No

If not, explain:

12, Other issues. Does this appeal involve any of the following issues?

0 Reversal of unsettled Nevada precedent (identify the case(s))

X An issue arising under the United States and/or Nevada Constitutions
X A substantial issue of first impression

O An issue of public policy

0 An issue where en banc consideration is necessary to maintain uniformity
of this Court’s decisions
O A ballot question

If so, explain:



In Cleveland Board of Education v. Loudermilld70 U.S. 532 (1985) the
United States Supreme Court held that once a property interest in employment is
conferred by the State, an employee may not be deprived of that property interest
without a full post-deprivation hearing which meets the requirements of federal
constitutional law. In Gilbert v. Homar, 520 U.S. 924 (1997). the Supreme Court
extended the holding of Loudermill to suspension cases.

In 2018 the State Personnel Commission amended NAC 284.6562 to
require that an employee filing an appeal to the Department of Administration of a
suspension, demotion or dismissal pursuant to NRS 284.390 attach a copy of the
final decision of the appointing authority. Kassebaum did not attach the document
when filing her appeal even though her employer had a copy of the document. The
employer moved to dismiss Kassebaum's appeal arguing that NAC 284.6562
requirement of attaching the document was jurisdictional and could not be cured
after the 10 working days for filing an appeal provided for under NRS 284.390(1).
The hearing officer granted the motion, thus depriving Kassebaum of the hearing
which Loudermill and Homar require.

Whether the requirement to attach the written decision of the appointing
authority under NAC 284.6562 is jurisdictional, or alternatively only a claims

processing rule, is an issue of first impression.

13.  Assignment to the Court of Appeals or retention in the Supreme Court.
Briefly set forth whether the matter is presumptively retained by the Supreme
Court or assigned to the Court of Appeals under NRAP 17, and cite the
subparagraph(s) of the Rule under which the matter falls. If appellant believes that
the Supreme Court should retain the case despite its presumptive assignment to
the Court of Appeals, identify the specific issue(s) or circumstance(s) that warrant
retaining the case, and include an explanation of their importance or significance:

While the case would normally be assigned to the Court of Appeals pursuant to
NRAP17(b)(9), the appeal(s) should be retained by the Court pursuant to NRAP



17(a)(11) because the distinguishing between jurisdictional, as opposed to claims
processing, rules is a significant issue of first impression in Nevada, and depriving
members of the classified service of their property interests without a hearing
raises significant issues under the Due Process Clause of the 14" Amendment, and
its Nevada Constitution’s counterpart.

14.  Trial. If this action proceeded to trial, how many days did the trial last?
Was it a bench or jury trial? N/A

15.  Judicial Disqualification. Do you intend to file a motion to disqualify or
have a justice recuse him/herself from participation in this appeal? If so, which
Justice?

N/A

TIMELINESS OF NOTICE OF APPEAL
16.  Date of entry of written judgment or order appealed from

March 2, 2021. However, because the Order remanded the case back to a
State of Nevada Hearing Officer for further proceedings, this Order did not
become a final judgment until those proceedings on remand concluded on
December 9, 2021.

If no written judgment or order was filed in the district court, explain the basis
for seeking appellate review:

17. Date written notice of entry of judgment or order was served:

March 3, 2021
Was service by:
o Delivery

X Mail/electronic/fax



18.  If the time for filing the notice of appeal was tolled by a post-judgment
motion (NRCP 50(b), 52(b), or 59) N/A

(a)  Specify the type of motion, the date and method of service of the

motion, and the date of filing.

0 NRCP 50(b) Date of filing
o NRCP 52(b) Date of filing
o NRCP 59 Date of filing

NOTE: Motions made pursuant to NRCP 60 or motions for rehearing or
reconsideration may toll the time for filing a notice of appeal. See AA Primo
Builders v. Washington, 126 Nev. ___, 245 P.3d 1190 (2010).

(b)  Date of entry of written order resolving tolling motion
(¢)  Date written notice of entry of order resolving tolling motion was
served
Was service by:
O Delivery
o Mail

19. Date notice of appeal filed

If more than one party has appealed from the judgment or order, list the date each
notice of appeal was filed and identify by name the party filing the notice of
appeal:

The appeal was filed by Shari Kassebaum on December 21, 2021, which is within
30 days of the conclusion of the decision upon a remand by the Hearing Officer.

1
I/



20. Specify statute or rule governing the time limit for filing the notice of
appeal, e.g., NRAP 4(a) or other

NRAP 4(a)(1)
SUBSTANTIVE APPEALABILITY

21.  Specify the statute or other authority granting this court jurisdiction to
review the judgment or order appealed from:

(a)
X NRAP 3A(b)(1) 0 NRS 38.205
7 NRAP 3A(b)(2) o NRS 233B.150
0 NRAP 3A(b)(3) 0 NRS 703.376

O Other (specify)

(b)  Explain how each authority provides a basis for appeal from the judgment
or order:

The Order granting Judicial Review dated March 2, 2021 was not initially a final
Judgment as it included a remand to a State Hearing Officer for further substantive
proceedings. See Bally's Grand Hotel & Casino v. Reeves, 112 Nev. 1487, 292
P.2d 936 (1996); Clark County Liquor and Gaming Licensing Board v. Clark, 102
Nev. 654, 730 P.2d 443 (1986). On the conclusion of the proceedings on remand
which occurred on December 9, 2021. The March, 2, 2021 Order became a final

judgment.



22. List all parties involved in the action or consolidated actions in the
district court:

(a) Parties:

Petitioner: Shari Kassebaum

Respondents: State of Nevada ex rel, its Department of Corrections, and State of
Nevada ex rel, its Department of Administration Personnel Commission, Hearing
Officer, Cara Brown

(b) If all parties in the district court are not parties to this appeal, explain in
detail why those parties are not involved in this appeal, e.g., formally dismissed,
not served, or other;

No parties other than the Department of Corrections filed a Notice of Intent to
Participate pursuant to NRS 233B.130(3).

23.  Give a brief description (3 to 5 words) of each party's separate claims,
counterclaims, cross-claims, or third-party claims and the date of formal
disposition of each claim.

A Petition for Judicial Review under NRS 233B.130 which was granted on March
2, 2021, and remanded back to the hearing officer to consider further issues. The
hearing officer re-affirmed his prior decision on December 9, 2021.

24. Did the judgment or order appealed from adjudicate ALL the claims
alleged below and the rights and liabilities of ALL the parties to the action or
consolidated actions below?

X Yes
o No

10



25. If you answered “No” to question 24, complete the following: N/A

(a)  Specify the claims remaining pending below:

(b)  Specify the parties remaining below:

(c)  Did the district court certify the judgment or order appealed from as a final
judgment pursuant to NRCP 54(b)?

O Yes

o No

(d) Did the district court make an express determination, pursuant to NRCP
54(b), that there is no just reason for delay and an express direction for the entry
of judgment?

O Yes

o No

26. If you answered “No” to any part of question 25, explain the basis for
seeking appellate review (e.g.,, order is independently appealable under
NRAP 3A(b)):

11



27.  Attached is file-stamped copies of the following documents:

. The latest-filed complaint, counterclaims, cross-claims, and third-
party claims

. Any tolling motion(s) and order(s) resolving tolling motion(s)

. Orders of NRCP 41(a) dismissals formally resolving each claim,
counterclaims, crossclaims and/or third-party claims asserted in the action or
consolidated action below, even if not at issue on appeal

. Any other order challenged on appeal

. Notices of entry for each attached order

1s District Court Clark County, Nevada Case No. A-20-810424-P,
Petition for Judicial Review filed 2/13/2020;

2. District Court Clark County, Nevada Case No. A-20-810424-P,
Notice of Entry of Findings of Fact, Conclusion of Law and Order Granting
Petition for Judicial Review;

3 Before the Nevada State Personnel Commission Hearing Officer
Case. No. 2111458-RZ - Kassebaum v. State of Nevada, Department of
Corrections, Decision on Remand filed 12/9/2021.

12



VERIFICATION

I declare under penalty of perjury that I have read this docketing statement,
that the information provided in this docketing statement is true and
complete to the best of my knowledge, information and belief, and that I have
attached all required documents to this docketing statement.

Shari Kassebaum Adam Levine, Esq.
Name of appellant Name of co n i

:)-‘5‘/\{. ’1/ 2’()7/’

Date Signature of counsel of record

Nevada, Clark County
State and county where signed

13



CERTIFICATE OF SERVICE

I certify that on the 7™ day of January 2022, I served a copy of this completed
docketing statement upon all counsel of record:

i By personally serving it upon him/her; or

X By email serving it upon him/her; or

Lansford W. Levitt, Settlement Judge
LWL 1@sbcglobal.net

X By mailing it by first class mail with sufficient postage prepaid to the

following addressees): (NOTE: If all names and addresses cannot fit below,
please list names below and attach a separate sheet with the addresses.)

Lansford W. Levitt, Settlement Judge

4230 Christy Way

Reno, Nevada 89519

(775) 857-9754
- I hereby certify that I am an employee of the Law Office of Daniel
Marks and that on the 7th day of January 2022, I did serve the above and forgoing
Docketing Statement, by way of Notice of Electronic Filing provided by the court
mandated E-Flex filing service, at the following;:

Michelle Di Silvestro Alanis, Esq.,
Supervising Str. Deputy Attorney General
Office of the Attorney General

555 E. Washington Avenue, #3900

Las Vegas, Nevada 89101

Email: MAlanis@ag.nv.gov

Attorneys for Respondents

@&Mu

S1gnature

14
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Electronically Filed
2/13/2020 11:31 AM
Steven D. Grierson

CLERK OF THE cougé
PIR _ .

LAW OFFICE OF DANIEL MARKS
DANIEL MARKS, ESQ.
Nevada State Bar No. 002003

office(@danielmarks.net CASE NO: A-20-810424
ADAM LEVINE, ESQ. Department

Nevada State Bar No. 004673
alevine{@danielmarks. net

610 South Ninth Street

Las Vegas, Nevada 89101

(702} 386-0536: FAX (702) 386-6812
Atrorneys for Petitioner

DISTRICT COURT
CLARK COUNTY. NEVADA

SHARI KASSEBAUM, Case No.:
Dept. No.:
Petitioner.

.

STATE OF NEVADA ex rel. its
DEPARTMENT OF CORRECTIONS, and
STATE OF NEVADA ex rel, its
DEPARTMENT OF ADMINISTRATION
PERSONNEL COMMISSION, HEARING
OFFICER, CARA BROWN

Respondents.

PETITION FOR JUDICIAL REVIEW

COMES NOW Petitioner, by and through undersigned counsel, Adam Levine, Esq., of the Law
Office of Daniel Marks and petitions the Court as follows:

i. Petitioner requests judicial review of the final decision of the State of Nevada
Departiment of Personnel Hearing Officer Cara Brown, Esq. a copy of which is attached hereto as
Exhibit *1™.

2, This Court has jurisdiction pursuant to NRS 233B.130.

I-P
31
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3 Petitioner has been aggrieved by the final decision of the State of Nevada Department of
Personnel Hearing Officer, Cara Brown, Esq. and Petitioner’s rights have been prejudiced because the

{inal decision is

a} In violation of constitutional or statutery provisions:

bl In excess of the statutory authority of the agency:

¢} Affected by other error of law,

d} Clearly erronecus in view of the reliable, probative and substantial evidence on

the whole record; or

¢) Arbitrary or capricious, and characterized by abuse of discretion.

4. Petitioner reserves the right to file a Memorandum of Points and Authorities after a copy
of the entire record on appeal has been transmitted to the Court in accordance with NRS 233B.133.

- 8 Petitioner reserves his right to request oral argument on this matter pursuant to NRS

WHEREFORE. Petitioner prays as follows:
1. That this Court conduct a review of the final decision of the Nevada State Personnel
Commission Hearing Officer and enter an Order setting aside the decision; and

2. For such further and other relief as the Court deems equitable and just in the premises.

DATED this_[ 2 ?{E;;oﬁ?ﬁbmaryb 2020,

LAW Qﬂl(fé 0%’5},4*\1;1 MARKS
f;‘ v
‘%wﬂw..
DANIEL MARKS, ESQ,
Nevada State Bar No. 002003
office/@danielmarks.net
ADAM LEVINE, ESQ.
Nevada State Bar No. 004673
alevine@danielmarks.net
610 South Ninth Street
Las Vegas, Nevada 89101
Atternevs for Petitioner

T
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CERTIFICATE OF SERVICE BY ELECTRONIC MEANS

[ hereby certify that I am an employee of the Law Office of Daniel Marks and that on the gjj

|day of February, 2020, pursuant to NRCP 5(b) and Administrative Order 14-2, I electronically

transmitted a true and correct copy of the above and foregoing PETITION FOR JUDICIAL REVIEW
by way of Notice of Electronic Filing provided by the court mandated E-file & Serve system, to the e-
mail address on file for:

Kevin Pick, Esq.

Sr. Deputy Attorney General

OFFICE OF THE ATTORNEY GENERAL
Attorney for Respondent NDOC

e-mail: kpick{@ag.nv.gov

;"!, o
A4 _;t‘f‘ / - |
AL £ a ‘/"‘J ) o "
(A LhAL Uk
An employee of the 7

LAW-OFFICE OF DANIEL MARKS




EXHIBIT *“1”

EXHIBIT “1”



SONNEL COMMISSION

BEFORE THE NEVADA ST/

3| HEARING OFFICER FILED
3 JAN 14 2020
4 : APPEALS OFFICE
. SHARI KASSEBAUM, ) Hearing No. 2001 869-CB
5 )
Pesitioner-Employes :
)
iovs. )
i
- STATEOF NEVADA, DEPARTMENT OF i
8 CORRECTIONS, }
; j
% Respoadent-Emplover 3
i)
DECISION AND ORDER
114
e ;
- Before the undersizned Hearing Officer is the Nevada Depariment of Corrections ' Motion 1o Dismiss
i Appedal for Lack of Jurisdiction ("Motion™) filed by Respondent-Emplover, Nevads Department of
3
14 i Conections CNDOC™) on December 17, 2019, Petiioner-Employes, Sharl Rassebaum {“5gt. Kassehaum™)
s & filed a Limitzd Opposition 1w botion 1o Dismiss Appeal (*Opposition™ and NDOC filed the Department of
16 Corrections”’ Reply in Support of Motior 1o Dismiss Appeal for Lack af Jurisdiction (“Reph™)
12 i BACKGROIND
iR On or about June 20, 2019, Szt Kassebaum, a Correctional Sargent with NDOC, was issued 2

Revised Specificity of Charges (“SOCT) which set forth a summary of alleged misconduct by Sgt.
Kassebaum; the rules and regulations the alleged misconduet violated; the recommended disciplinary action

suspension for 15 working days without pay beginning July 11, 2019 and the date and time of the pre-

| disciplinary hearing to determine whether such discipling was warranted.  On July 1, 2019 the pre-

disciphnary hearing was held but Spt. Kassehaum did not aftend.  The Associate Warden responsible for
f 3 & B {

conducting the hearing issued 2 repont of even date which set forth his conclusion which supported the

- recommended | 5-day suspension without pay. By letier dated July 3, 2019, the Deputy Director of

Operaticns for NDOC notified Sgt. Kassebaum of NDOC s decision 1o uphold the recommended suspension

with an effective date of July 12, 2019 instead of July 11, 2019 as was originally stated in the SQC,
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On July 20, 2019, Sgt. Kassebaum timely filed an NPD-34 discipline appeal foom (“Appeal Form™)
with the Division of Human Resource Management (“DHRM”). The only two documents accompanying
Sgt. Kassebaum's Appesl Form were: 1) a cover letter from her atomey indicating the attorey had been
retained 1o represent Sgt. Kassebaum and the strement “[pllease see the attached NPD-54:” and 2) Sgt.
Kassebaum's explanation as to why she believes the disciplinary action taken against her was unreasonable,
There were no attachments or enclosures or references to any document from the appointing authority {in this
case, NDOC) regarding the proposed or final disciplinary decision.

in its Motion, NDOC argues Sgt. Kassebaum's appeal is jurisdictionally defective and must be
Gisnussed with prejudice because she failed to comply with the requirerent set forth in NAC 284.636202¥5)
which sutes the Appeal Form “must™ be “sccompanied by the written notification of the appointing
authority's decision regarding the proposed action ™ NDOC further arpues that strict comphiance with NAC
~B4.6562 15 required and substantial complisnce will not suffiee.  In her Opposition. Sgt. Kassebaum
“concedes that under the revised NAC 284.6562(7Kb) ¢ is now reguired 1o provide the Emplover g copy of
the SOC that Employer served un the Sge. Kassebaum™ Sgt. Kassebaum further states in her Opposition that
she “concedes that procedurally, emplover will prevail on its Motion to Dismiss, however, Sgt. Kassehaurm
disagress to the compiletely inaccurate facts set Jorth in the Opposition.” Opposition at page 1.

There ts no dispute Sgt. Kassebaum timely filed her Appeal Form as required by NAC 284 6362( 13
and that she filed her Appeal Form in the manner reguired by NAC 284.6562{2)(a) and NAC 284 778(1) by
submitting it 1o the Adminisirator of the DHRM. What Sgt. Kasseboaum failed to do was attach to or include
with her Appeal Form the writien notification from NDOC informing her of its decision o uphold the
proposed discipling set forth in the SOC.

The tssve presented is whether there must be sirict compliance with the reguirement in NAC

¢ 2BA.6362(2)(b) that the wrinten notification of the appointing authority’s decision regarding the proposad

discipline accompany the Appeal Form or whether substantial compliance s sufficient




iy DISCUSSION AND ANALYSIS
- in Murkewiz v, Saxen Specied Servicmg, or ad. 139 Nov, 660, 310 P.3d 369 (2013), the Nevada
“ . Supreme Court set forth the anatysh for determining whether a rule. statute or regulation requires strint

or substantial compliance.  In the Markowitz case the court addressed the issue of whether Nevada's

Foreclosure Mediation Program Rules that state a benefiviary of 2 deed of trust “must™ submit an appraisal

® 1 andora broher's price opinon prepared “no more thar 60-days before the commencement daie of the
’;J
ediation” is subject to strict or wubstantial comphance. The count stated in pertinent pary
8
# To determine if a rule’s provisions require strict or substantial compliance, this coun
Jooks 1o 4 e role's language, and we also consider mm:s and equity principles. Levea v
i Nai'l Defardt Servicing Corp., 127 Nev. |, 255 P2 1275, 1278 (20111 A rule
: may contain both mandatory and direcion provi it v See Leven v Frep 123 Nev 398,
I F08 no 31 168 P34 TIZ T8 n 31 2007y see who Eintorn v BAC Home Loows
,} Seevicing, LF 128 Nev, RER ?Jé .»4332 254 (Z012) 5 MNorman [ Singer
124 Stotutes and Steatory Comtruction § 5719 (6th ed 2001), Generally, 8 rule s
= mandatony amd isguires warict complianee Mw" its language stares g specific "nme and
13 manner” for periormance. Leven, 123 Nev. gt 407 u. 27 808, 168 P3d at 717 0. 27, 718,
14 Time and manner refer 1o when performance must take pluce and the ‘waw in which the
oY deadbine must be met See Filloge League 1o Seve Ineling Assers, ine. v, Swte B of
15 | Egnalization, 134 Nev. 1079, 10K8 104 P34 1754, 1280 (2008, s"i‘%wux‘:ima Blaluion,
h deadimesy, é,.m-‘em 23 Nev. at 407-08. 168 P3d at 717-18 {addressing thres-da
16 rocoraing statute’s deadline). "[Florm and content” provisions, on the other hand. dicrate
who must wene action and what information that party is reguired w provide, Einkorn,
17 128 Nev.at . 290 P.3d at 254 (statng that “who brings which documents .. is a mager
of furm™). Because they do not impheate notice, form and content-based rules are
i typically directory and may be satisfied by substantial complianes. i, "sufficient to
avoid Barsh, ealair or absurd Sonsequences.” Levern, 123 MNev, 2t 407, 168 P 3d at 717
19 :Qm‘rmims omutted). When substantial compliance s .efficient, 8 pamy's literal
R noncompliance with a rule is excused provided that the party comphies with “respect to
20 | the substance essential 1o ev amv reasonable objective™ of the rule. Swasier v Harger-
. Haddeman, 58 Cal2d 23, 22 Cal Rpir. 657, 372 f’”?{? 649, 652 (1962): see ulsp 3
21 Sutherland Sututory Camuarnction § 3726 (Tth «d 2012), When a party sccomplishes
- suth actual complianer as to maners of substance, as,‘u?ﬁéi.i?,i devigtioms from form
- requirements do not nise 10 the level uf noncompliance. Siasher, 22 Cal.Rpor. 657, 372
7 Plda 652
2 Deciding whether a rule is intended o impose a mandatory or direciory ohligation is 2
auestion of siatetory mwrpwwz o Sec fitlage Lepgue, 124 Nev, at s{m& {94 P.3d a
73 1260 inrerpreting a statutory th mé: Ttk see wlso Marguis & Aurbach v, Eighth Judicial
; Dhse. Couwrt 122 Nev, 1147, 1156, 146 P34 1130, 1136 (2006) {appiying rules of
36 statutory construction 1o the smumr@mim-m‘a court rile . We review de novo ssues of
statutory construction. Leven, 123 Nev. at 402, 168 P.3d st 714, Our obiective when
27 ‘;ﬁ‘f{i”‘pf’ﬁﬁﬁg & rale is 1o determine and implement it purpose, Viflege ii‘;:ragz;a 124 Nev
T0B8. 194 P3d at 1260 see Levva, 127 Nev.at 255 P3d at 1278-79,
28

td at 571572,
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The admimistrative regulation at issue is NAC 2846562 which provides:

NAC 2846502 Reguest for hearing to determine reasonableness of dismigsal,
demotion or suspeasion.

L. A permanent Sgt. Kassebaum who has been dismissed, demoted or suspended
may request a hearing before the hearing officer of the Commission, pursaant to NRS
=84.390, within 10 working days after the effective date of his or her dismissal, demotion
or suspension, For the purpese of determining the time limit for making such a request,
the effective date of the dismissal, demotion or suspension is the first day that the
disciphinary action takes effect,

2. Excepr as otherwive provided in subsection 3 such a request wust be:

tar Addressed and subminted os reguived pursuan to NAC 284.778: amd

b} Accompanied by the writen notification of the appointing authority's decision
regarding the proposed action provided 1o the Sgt. Kussebawm pursusmt to subsection ™
uf NAC 2846561, (emphasis added:

subsection 7 of 0 2846561 or the disciplinary action imposed was an immediate
suspension or dismissal pursuant 1o the standards and procedures set forth in NA
=84 6563, the wringn notification of the appointing authority’s decision regarding the
proposed achion nsed not accompany the request for & hearing,

3. I the appointing authority failed to provide the netification required pursuant 1o

i this case, ao matter whether the NAC 284.6562(28b) requirement is desmed 1o be 2 “manner”
requirement which requires strict compliance or 8 “content” requirement which permits substantial
commplisnce. the fact is, there was neither sirict compliance nor substantial compliance with the requirement
that NDOC s written notice of its decision regarding Sgt. Kassebaum’s proposed discipline accompany her
Appeal Form. Sgt. Kassebaum did aot attach 1o, ¢ite, reference, nor enclose or include with her Appeal Form
amy documentis) from the appointing authority regarding its disciplinary decision. While this Hearing Officer
bas not found anything that expresses the Personnel Comvmission’s purpose or objective in requiring the
written notice be atached to the Appes! Form f the appointing authority gives such written notice to the
emplovee: yor does noil requdre the written notice be attached to the Appeal Form if the appointing authority
Jails 1o give such writien nosice to the employvee (see NAC 284 6562(3Y ), it is undisputed that there was no
compliance with the substance or any reasonable objective of NAC 284 8862(2)(b). For the foregotng reason,

Sgi. Kassebaum s appeal was defective and mugt be dismissed,

There is no assertion thai NDOC failed o give Sg1. Kassebaum written notice of 1ts decision
regarding the proposed  discipling and thus the exception in NAC 294 6582(3) does ot apply,

&
o
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- appeal of disciplinary action has expired. See Washoe Coyv. Otro, 128 Nev. 424, 435, 282 P.2d 719, 727.

i 8
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Sgt. Kassebaum’s defective appeal cannot be cured because the 10-day time period for filing an

ORDER

IT IS HEREBY ORDERED that the Department of Corrections ' Motion 1o Dismiss Appeal for i

v Lack of Jurisdiciion is GRANTED and Shari Kassebaum's appeal 1s DISMISSED WITH PREJUDICE.

IT 18 SO ORDERED this 13" dav of January 2020,

it 3 i

4 _g’j }'M S ¥ ‘/ .,.,m
ARA 8&0%&%30 T
HEARING OFFICER

NOTICE: Pursusnt to NRS 233B.136, should any party desire to appeal this final determination of |

the Hearing Officer, 2 Petition for Judicial Review must be filed with the District Court within 30 days
. after service by mail of this decision.



46 31 L2 B L 2

=

| Appeals Division, does hereby certify that on the date shown below, a true and correct copy of the

CERTIFICATE OF SERVICE

The undersigned, an employee of the State of Nevada, Department of Administration,

| foregoing DECISION AND ORDER was duly mailed, postage prepaid, OR transmitted via

interoffice mail to the following:

SHARI KASSEBAUM
7644 SPLASHING RIVER COURT

. LAS VEGAS NV 89131

ANGELA LIZADA ESQ

| LIZADA LAW FIRM LTD

711 89THST
LAS VEGAS NV §0101-7014

CHARLES DANIELS, DIRECTOR
DEPARTMENT OF CORRECTIONS
3955'W RUSSELL RD

LAS VEGAS NV E9118

CHRISTINA LEATHERS
CHIEF OF HUMAN RESOURCES

- NEVADA DEPARTMENT OF CORRECTIONS

| 3055 W RUSSELLRD

LAS VEGAS NV 86118-2318

KEVIN PICK ESQ
SENIOR DEPUTY ATTORNEY GENERAL

¢ OFFICE OF THE ATTORNEY GENERAL

| 5420 RIETZKE LANE STE 202

RENO NV §9511

Dated this 14® day of January, 2020,

Vanessa Cunel, Administrative J
Emplovee of the State of Nevada
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LAW OFFICE OF DANIEL MARKS
DANIEL MARKS, ESQ.

Nevada State Bar No. 002003
office@danielmarks.net

ADAM LEVINE, ESQ.

Nevada State Bar No. 004673
alevine(@danielmarks.net

610 South Ninth Street

Las Vegas, Nevada 89101

(702) 386-0536: FAX (702) 386-6812
Email: office@danielmarks.net
Attorneys for Petitioner

Electronically Filed
3/3/2021 1:58 PM
Steven D. Grierson

CLER; OF THE COUEE

DISTRICT COURT

CLARK COUNTY, NEVADA

SHARI KASSEBAUM,

Case No.: A-20-810424-P
Dept. No.: 31

Petitioners,
V.
NOTICE OF ENTRY OF FINDINGS OF
STATE OF NEVADA ex rel, its DEPARTMENT FACT, CONCLUSIONS OF LAW AND
OF CORRECTIONS, and STATE OF NEVADA ex ORDER GRANTING PETITION FOR
rel, its DEPARTMENT OF ADMINISTRATION JUDICIAL REVIEW

PERSONNEL COMMISSION, HEARING

OFFICER, CARA BROWN

Respondents.
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NOTICE OF ENTRY OF FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER
GRANTING PETITION FOR JUDICIAL REVIEW

PLEASE TAKE NOTICE that an Order Granting Petition for Judicial Review was entered in
the above-entitled action on the 2" day of March 2021 a copy of which is attached hereto.

DATED this 3™ day of March 2021.

L7 ﬂ
LAW OFEIC]_’E/’C’),F DANIEL MARKS

L /

(S [ i

AU

Lkl N

DANIEL"MARKS, ESQ.
Nevada State Bar No. 002003
office@danielmarks.net
ADAM LEVINE, ESQ.
Nevada State Bar No. 004673
alevine@danielmarks.net
610 South Ninth Street

Las Vegas, Nevada 89101
Attorneys for Petitioner
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CERTIFICATE OF SERVICE BY ELECTRONIC MEANS

[ hereby certify that [ am an employee of the Law Office of Daniel Marks and that on the 3™
day of March 2021, pursuant to NRCP 5(b) and Administrative Order 14-2, I electronically transmitted
a true and correct copy of the above and foregoing NOTICE OF ENTRY OF FINDINGS OF F ACT,
CONCLUSIONS OF LAW AND ORDER GRANTING PETITION FOR JUDICIAL REVIEW by
way of Notice of Electronic Filing provided by the court mandated E-file & Serve system, to the e-mail
address on file for:

Kevin Pick, Esq.

Sr, Deputy Attorney General

OFFICE OF THE ATTORNEY GENERAL
Attorney for Respondent NDOC

e-mail: kpick@ag.nv.gov

s -1";
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\ | R -
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] ARG Ve %
An employee of the
LAW OFFICE OF DANIEL MARKS




Electronically Filed
31212021 11:26 AM
Steven D. Grierson

CLERK OF THE COUR]

I | FFCO

LAW OFFICE OF DANIEL MARKS
DANIEL MARKS, ESOQ.

Nevada Slate Bar No. 002003

3 || afficedidanielmarks.net

ADAM LEVINE, ESQ.

4 || Nevada State Bar Na. 004673
alevinewddanielmarks.ner

5 |{ 610 South Ninth Street

Las Vegas, Nevada §910]

6 |[(702) 386-0536: FAX (702) 386-6812
Arrornevs for
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£
DISTRICT COURT
8
CLARK COUNTY, NEVADA
10

1T || SHARI KASSEBAUM. Case No.: A-20-810424-p
Dept. No.: 3]
i2 Petitioners,

FINDINGS OF FACT. CONCLUSIONS OF
14 || STATE OF NEVADA ex rel. iis DEPARTMENT LAW AND ORDER GRANTING

OF CORRECTIONS, and STATE OF NEVADA ex PETITION FOR JUDICLAL REVIEW

I5 | rel. its DEPARTMENT OF ADMINISTRATION i
PERSONNEL COMMISSION, HEARING
16 [JOFFICER, CARA BROWN

17 Respondents.

19 'his matter having come on for hearing on Petitioner’s Petition for Judicial Review on the | g
20 ||day of February. 2021 at the hour of 9:30 am. with Petitioner Shari Kassebaum being represented by
21 |jand through Adam Levine, Esq. of the Law Office of Danjel Marks and Respondents Nevada
22 || Department of Corrections bein g represented by Kevin A. Pick. Esq. Deputy Attarney General and the

23 |lremaining Respondents having declined tw file a Notice of Intent to Participate; and the Court having

24 |/ heard arguments {rom the parties hereby makes the following fi ndings of fact and conclusions of law:
Voluntgzry Dismissal v\‘,ff 'Summaw Juggment
invoiuagary Dismissal Stipulated Judgment i
Siipu!:l ed Dismissal Drefault ludgment
Riotiol o Dismise by Deftls) ludgment of Arbitration
Case Number: A-20-810424-P
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FINDINGS OF FACT

i Shari Kassebaum (hereafter "Kassebaum®) was a posl-probationary member of the
classified service of the State of Nevada employed as a Corrections Sergeant with the Department of

Corrections (hereafier "NDOC™ )

2, Effective July 12, 2019 Kassebaum received x disciplinary suspension of 15 days,
3. NRS 284.390(1) provides in pertinent part "Within 10 working days afier the effective

date of an emplayee’s dismissal, demotion or suspension pursuant 1o NRS 284,385, the emiplovee who
has hé@n dismissed, demoted or suspended may request in writing a hearing before the hearing officer
of the Commission to determine the reasanableness of the action."

4. Kasscbaum filed an appeal of the disciplinary suspension on the NPD-54 "Appeal of
Drismissal, Suspension, Demotion or Involuntary Transfer" form provided by the State of Nevada
Department of Administration within the 10 working days provided for by NRS 284.390. However,
Kassebaum did not attach 1o that NPD-54 form the writien notification of the appoiniing authority's
decision as provided for under NAC 284.6362(2)(b). Kassebaum's Appeal was assigned Case No.
2001869 and assigned to Hearing Officer Cara L. Brown.

2. NDOC filed a Motion to Dismiss Kassebaum's A ppeal arguing that the failure fo attach
the written notification as provided for under NAC 284.6562(2)(b) was a jurisdictional defect which
could not be cured after the expiration of the 10 working days to file the Appeal.

6. Kassebaum's former counsel filed a “Limited Opposition”  which conceded that
Emplover would prevail on ite Motion.

7. Hearing Officer Brown agreed with NDOC that the requirement was jurisdictional and
dismissed the Appeal.

8. Rassebaum filed a timely Petition for Judicial Review of the Hearing Officer's decision

under NRS 233.130.

13




1 g. In briefing in support of the Petition for Judicial Review, Kassebaum asserts that NAC

2 1 284.6562(2)(b) is not Jjurisdictional, but rather a claims processing e for which a violation may be
3 || waived if not timely asserted, or alwrmatively cured, that the Appeals form violated due process

4 || because its Instructions inform employees they can supplement the form, and that the dismissal of her
> || Appeal unconstitutionally deprived her of a ri ght 10 a post-deprivation hearing of the sort required by
5 |l the 14th Amendment's Due Process Clause,

7 10.  NDOC asserted in iis briefing that NAC 284.6562(2)(h) is Jurisdictional. that NAC
8 |1 284.6562(2)(b) is not 2 claims processing rule, that dismissal is still required even if NAC
9 1] 284.6362(2)(b) is a claims processing rule, that Kasschaum is Judicially estopped {rom making the

ar the [Irst Ume on

10 || contrary arguments asserted in her Petition, that Kassebaum is raising new issues
IT ||appeal. that deference must be shown to Hearing Officer Brown's interpretation of NAQ
12 11284.6562(2)(h), and that Kassebaum had the opportunity 1o obtain a post-deprivation hearing but failed
L3 110 take advantage of the administrative procedure.

14 1. Kussebaum asserted in her Reply Brief that the elements of Judicial estoppel were not

Ly

met, that jurisdictional and constitutional ¢laims may he asserted for the first time on appeal. that the
16 || requirements to waive a constitutional right to @ hearing were not met, and that they Hearing Offjcer's
17 || interpretation was not entitled to deference as it is purely a guestion of statutory construction and other
18 | Hearing Officers had reached the opposite conclusion.

I 12, The Hearing Officer's Decision did not analvze whether NAC 284.6562(2)(b) is a claims
20 || processing rule and, if so. whether the appeal should be dismissed or proceed to 4 hearing on the merits.
21 13. It was agreed by the parties before the Court that Heari ng Officer Brown has recent] 5
22 iresigned from her position as a Hearing Officer.

23 B3 Il any of these Findings of Pact are properly considered as Conclusions of Law, they

24 |1 shall be so construed.

{95}
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| CONCLUSIONS OF LAW

Ird

2

4 |l because the decision of 1he agency is;

3 (a) i vielation of constitutional or statutory provisions;

Gl {b) In excess of the statutory authority of the agency:

7

& {c) Affected by other crror of law:

9 The arguments and authorities raised by Petitioner in her Petition implicate all three (3)

10 || subsections of NRS 233B.135 identified above.

15, Pursuant to NRS 233B.135 the court may remand a final decision of an administrative

S jjagency. or set it aside in whole or in part if substantial rights of the petitioner have been prejudiced

I 16, Because the Hearing OfTicer's Decision did not adequately analyze or consider whether

12 INAC 284.6562(2)(b) is a claims processing rule or a jurisdictional requirement, and if NAC

13 | 284.6562(2)(b} is a claims processing rule whether the case should be dismissed or proceed to a hearing

14 Jion the merits, this matter must be remanded for assignment to 4 new Hearing Officer for proper

15 il consideration of the arguments raised by the parties.
16 17. The Court need not reach Petitioner's constitutional argument that dismissal of her

17 1) Appeal violates the 14th Amendment's Due Process Clause as there are adequate statutory grounds to

18 || grant her Petition. Spears v. Spears, 95 Nev. 416, 596 P.2d 210 (1979, Union Pacific R. R Co.

18 |Lddans, 77 Nev, 282, 362 P.2d 450 (16615,

20 18. H any of these Conclusions of Law are propetly censidered us Findings of Fact, they

21 | shall be 50 construed.

22 0\
23
23 ||
24 ||
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DECISION
or all the reasons set forth above the Petition for Judicial Review is granmted. The Order of the
Hearing Officer in Case No. 2001 869-CB filed lanuary 14, 2020 dismissing Kassebaum's Appeal with
prejudice is reversed and remanded back to the Deparment of Administration for assignment of a ne
Hearing Officer for further proceedings to determine whether the Appeal should be dismissed. or

alternatively heard on the merits.

j;imw s /:Z;/fim@

E&f’bTh?fT COURT JUDGCE

Respectfully submitted hy:

LAW OFFICE OF BANIEL MARKS

DANIF] MARKS, I:%U
Nevada State Bar No. 002003
oilicededanicimark s.nat
ADAM LEVINE, ESO.

Newv ada State Bar No. (04673
ale velmarks net

610 {“OLIT_}J Nmth (\ﬁu’_i
Las Vegas, WNevada 89101
Attarneys for Petitioner

Appro

AARON D, FORD, I\:u'dda Attorney General
KEVIN A. PICK, ESQ.. Sr. Deputy Attorney General
Nevada State Bar No. 011682

‘z:LL qu}u Sunte 202

Reno. Nevada §93( 1

Attorneys for Respondent Siaie of Nevada
ex rel Department of Corrections
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FILBD
DEC 0¥ 2001
BEFORE THE NEVADA STATE PERSONNEL COMMISSION gggﬁggémfg {}g‘;’g %{;§
HEARING OFFICER
SHARI KASSEBAUM, i
PETITIONER/EMPLOYEE, }
)
VS, ) CASE NO.: 2111458-RZ
STATE OF NEVADA, DEPARTMENT OF )
CORRECTIONS, ) DECISION ON REMAND
RESPONDENT/EMPLOYER. ;
)

THIS MATTER COMES before this Hearing Officer based on an order of remand issued by the
Honorable Judge Joanna 8. Kishner, " Judicial District Court Departinent 31 in Case No.: A-20-
810424-P,

In that proceeding the Court found Hearing Officer Brown failed to adeguately “analyze whether
NAC 284.6562(2)Xb) is a claims processing rule or a jurisdictional requirement, and if NAC
284.6562(2)(b) is a claims processing rule whether the case should be dismissed or proceed to a
hearing on the merits.”

Based on that finding the Court remanded the matter for analysis and consideration of the
following: (1) Is NAC 284.6562(2)(b} a claims processing rule, or a jurisdictional requirement? And
(2) if NAC 284.6562(2)(b) is a claims processing rule should the case be dismissed or proceed to a
hearing on the merits,

in these proceedings Shari Kassebaum (Employee) is represented by the law office of Daniel

Marks and Adam Levine, Esq. The State of Nevada, Department of Corrections (Employer) is

! When this matter was before Hearing Officer Brown it was assigned Case #2001869-CB.
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represented by Arron D. Ford, Attorney General for the State of Nevada and senior deputy attorney
general Kevin Pick, Esq.

1. Is NAC 284.6562(2)(b) a claims processing rule, or a jurisdictional requirement?

This Hearing Officer finds NAC 284.6562(2)(b) is a jurisdictional requirement and is a regulation
adopted to carry out the provisions of NRS Chapter 284 as required by NRS 284.065(2)d), NRS
284 383 and NRS 284.350.

The right to seek a hearing to determine the reasonableness of disciplinary action before the
Hearing Officer of the Commission is limited and to be invoked the employee must present evidence
establishing that the requested hearing for determination of reasonableness of discipline is properly
before a Hearing Officer.

ANALYSIS

NRS Chapter 284 establishes that to properly bring the matter for hearing regarding the
reasonableness of the disciplinary action the employee as the burden of proof must establish the
following at the time of filing;

1. That the employee requesting the hearing holds the status of a permanent State emplovee as
defined by NRS 284.290. The employee cannot be a probationary employee.

2. That the hearing is limited to disciplinary action in which the employee has been “dismissed,
demoted or suspended.”

3. That a timely request for hearing must be served or postmarked within 10 working days after
the effective date of the employee’s dismissal, demotion, or suspension.

If the employee fails to provide evidence of these prerequisites a Hearing Officer lacks the
jurisdiction to entertain the matter.

It must be noted that the requirement of attaching the written notification of the appointing
authority’s decision regarding the proposed action establishes all the requirements stated above. The
notice includes a statement of the employee’s employment status, the specific discipline imposed and
the effective date of that discipline. When that notice is submitted with the form provided by the

Division of Human Resource Management there is no issue with respect to the effective date of the
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discipline and the date the request for hearing is filed. Clearly, this is a regulation was designed to
carry out the provisions of NRS 284.383. Further, no challenge was presented to the District Court
regarding the requirement found in NAC 284.778(1) that the employee use the form provided by the
Division of Human Resource Management. At the time of this request that form was designated as
NPD-54, and it explicitly requires the written notification of the appointing authority’s decision be
attached.
DECISION

Based upon the foregoing and good cause appearing:

NAC 284.6562(2)(b) is a regulation adopted by the Nevada Personnel Commission to carry out
the provisions of NRS Chapter 284, 1's requirement of attaching the appointing authority’s decision

regarding the proposed action is reasonable and a jurisdictional mandate.

DATED this i day of December 2021.

ey

Robert ntz, E

Hearing Ofﬁcerw

NOTICE: Pursuant to NRS 233B.130, should any party desire to appeal this final
determination of the Hearing Officer a Petition for Judicial Review must be filed with the
District Court within 30 days after service by mail of this decision.
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CERTIFICATE OF SERVICE

The undersigned, an employee of the State of Nevada, Department of Administration,

. Appeals Division, does hereby certify that on the date shown below, a true and correct copy of the

forcgoing DECISION ON REMAND was duly mailed, postage prepaid, OR transmitted via

interoffice mail to the following:

SHARI KASSEBAUM
7644 SPLASHING RIVER COURT
LAS VEGAS NV 89131

- ADAM LEVINE ESQ

LAW OFFICES OF DANIEL MARKS
610 S 9TII 8T
LAS VEGAS NV 89101

DEPARTMENT OF CORRECTIONS

- " CHARLES DANIELS, DIRECTOR

3955 W RUSSELL RD
LAS VEGAS NV 89118

KEVIN PICK ESQ, SENIOR DEPUTY ATTORNEY GENERAL
OFFICE OF TIIE ATTORNEY GENERAL

5420 KIETZKE LANE STT: 202
E%of December, 2021.
= 3 ? | .

Jalba, AdministEative Assistant 1V
ol ke State of Nevada
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