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DISTRICT COURT
CLARK COUNTY, NEVADA
SHARI KASSEBAUM,
CASE NO. A-20-811982-J
Petitioner, DEPT. XXIV
V.
STATEMENT OF INTENT TO
STATE OF NEVADA ex rel, its PARTICIPATE IN PETITION FOR
DEPARTMENT OF CORRECTIONS, and JUDICIAL REVIEW

STATE OF NEVADA ex rel, its
DEPARTMENT OF ADMINISTRATION
PERSONNEL COMMISSION, HEARING
OFFICER,

Respondent.

COMES NOW, Respondent, STATE OF NEVADA ex rel, its DEPARTMENT OF
CORRECTIONS (NDOC), by and through its legal counsel, Nevada Attorney General, AARON D.
FORD, and Supervising Senior Deputy Attorney General, MICHELLE DI SILVESTRO ALANIS,
hereby files its Statement of Intent to Participate in Petition for Judicial Review, pursuant to NRS
233B.130(3).

Respondent denies the allegations of errors as set forth in the Petition for Judicial Review.

NOTICE IS HEREBY GIVEN that all documents to Respondent should be sent c/o: Office of
the Attorney General, Attn: Michelle Di Silvestro Alanis, 555 East Washington Avenue, Suite 3900,
Las Vegas, Nevada 89101.
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WHEREFORE, Respondent, NDOC, prays the Court affirm the decision of the Personnel
Commission Hearing Officer, and for such other and further relief as the Court may deem just and
proper.

DATED: April 14, 2020.

AARON D. FORD
Attorney General

By:___/s/ Michelle Di Silvestro Alanis
Michelle Di Silvestro Alanis (Bar No. 10024)
Supervising Senior Deputy Attorney General
Attorneys for Respondent
State of Nevada ex rel its Department of Corrections
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CERTIFICATE OF SERVICE

I hereby certify that I electronically filed the foregoing STATEMENT OF INTENT TO
PARTICIPATE IN PETITION FOR JUDICIAL REVIEW wiith the Clerk of the Court by using the
electronic filing system on the 14th day of April, 2020.

I certify that the following participants in this case are registered electronic filing systems users

and will be served electronically:
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Angela Lizada, Esq.
Lizada Law Firm, Ltd.
711 S. 9% St.

Las Vegas, NV 89101
angela@lizadalaw.com
Attorneys for Petitioner

Robert Zentz

Hearing Officer

Department of Administration
2200 S. Rancho Dr. Ste. 220
Las Vegas, NV 89102
veuriel@admin.nv.gov

/s/ Anela Kaheaku

An employee of Office of the Attorney General
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FINDINGS OF FACT

i. shari Kassebaum (hereafter "Kassebaum™) was a post-probationary member of the
classified service of the State of Nevada employed as a Corrections Sergeant with the Department of

Corrections (hereafrer "NDOC™).

2. Effective July 12, 2019 Kassebaum received a disciplinary suspension of 15 days.
3. NRS 284.390(1) provides in pertinent part "Within 10 working days after the effective

date of an employee’s dismissal, demotion or suspension pursuant to NRS 284.385, the employee who
has been dismissed, demoted or suspended may request in writing a hearing before the hearing officer
of the Commission to determine the reasonableness of the action.”

4. Kassebaum filed an appeal of the disciplinary suspension on the NPD-54 "Appeal of
Dismissal, Suspension, Demotion or Involuntary Transfer" form provided by the State of Nevada
Department of Administration within the 10 working days provided for by NRS 284.390. However.
Kassebaum did not attach to that NPD-54 form the written notification of the appointing authority's
decision as provided for under NAC 284.6362(2)(b). Kassebaum's Appeal was assigned Case No.
2001869 and assigned to Hearing Officer Cara L. Brown.

5. NDOC filed a Motion to Dismiss Kassehaum's Appeal arguing that the failure to attach
the written notification as provided for under NAC 284.6562(2)(b) was a jurisdictional defect which
could not be cured after the expiration of the 10 working days to file the Appeal.

6. Kassebaum's former counsel filed a "Limited Opposition” which conceded that
Emplover would prevail on its Motion.

7. Hearing Officer Brown agreed with NDOC that the requirement was jurisdictional and
dismissed the Appeal.

8. Kassebaum filed a timely Petition for Judicial Review of the Hearing Officer's decision

under NRS 233.130.
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9 In briefing in support of the Petition for Judicial Review, Kassebaum asserts that NAC
284.6562(2)(b) is not jurisdictional, but rather a claims processing rule for which a violation may be
waived if not timely asserted, or alternatively cured, that the Appeals form violated due Process
because its Instructions inform employees they can supplement the form, and that the dismissal of her
Appeal unconstitutionally deprived her of a right 10 a post-deprivation hearing of the sort required by
the 14th Amendment's Due Process Clause.

10. NDOC asserted in its briefing that NAC 284.6562(2)(b) is jurisdictional, that NAC
284.6562(2)(b) is not a claims processing rule, that dismissal is still required even if NAC
284.6562(2)(by is a claims processing rule, that Kassehaum is judicially estopped from making the
contrary arguments asserted in her Petition, that Kassebaum is raising new issues for the [first time on
appeal. that deference must be shown to Hearing Officer Brown’s interpretation of NAC
284.6562(2)(b), and that Kassebaum had the opportunity to obtain a post-deprivation hearing but failed
to take advantage of the administrative procedure,

1. Kassebaum asserted in her Reply Brief that the elements of judicial estoppel were nat
met, that jurisdictional and constitutional claims may be asserted for the first time on appeal, that the
requirements to waive a constitutional right to a hearing were not met, and that they Hearing Officer's
interpretation was not entitled to deference as it i purely a question of statutory construction and other
Hearing Officers had reached the opposite conclusion.

12, The Hearing Officer's Decision did not analyze whether NAC 284.6562(2)(b) is a claims
processing rule and, if so, whether the appeal should be dismissed or proceed to a hearing on the merits.

13. It was agreed by the parties before the Court that Hearing Officer Brown has recently
resigned from her position as a Hearing Officer.

i4. I any of these Findings of Fact are properly considered as Conclusions of Law, they

shall be 5o construed.
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CONCLUSIONS OF LAW

is. Pursuant to NRS 233B.135 the court may remand a final decision of an administraiive
agency, or set it aside in whole or in part if substantial rights of the petitioner have been prejudiced

because the decision of the agency is:

(a) In violation of constitutional or statutory provisions;
(b) In excess of the statutory authority of the agency:

{c) Affected by other error of law:
The arguments and authorities raised by Petitioner in her Petition implicate all three (3)

5 identified ubove.

Lt

subsections of NRS 233B.1

16. Because the Hearing Officer's Decision did not adequately analyze or consider whether
NAC 284.6362(2)(b) is a claims processing rule or a jurisdictional requirement, and if NAC
284.6562(2)(b) is a claims processing rule whether the case should be dismissed or proceed to a hearing
on the merits, this matter must be remanded for assighment to a new Hearing Officer for proper
consideration of the arguments raised by the parties.

7. The Court need not reach Petitioner's constitutional argument that dismissal of her
Appeal viclates the 14th Amendment's Due Process Clause as there are adequate statutory grounds to
grant her Petition. Spears v. Spears, 95 Nev. 416, 596 P.2d 210 (1979), Union Pacific R. R. Co. v.
Adams, 77 Nev. 282, 362 P.2d 450 (1961).

18. I any of these Conclusions of Law are propetly considered us Findings of Fact, they
shall be so construed.
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DECISION
For all the reasons set forth above the Petition for Judicial Review i gramied. The Order of the
Hearing Officer in Case No. 2001869-CB filed January 14, 2020 dismissing Kassebaum's Appeal with
prejudice is reversed and remanded back to the Deparmment of Administration for assignment of a new
Hearing Officer for further proceedings to determine whether the Appeal should be dismissed, or
alternatively heard on the merits.

DATLED this 2nd  day of March 2021.

BASTRICT COURT JUDGE
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