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MOT 
JAMES P.C. SILVESTRI, ESQ.  
Nevada Bar No. 3603 
ROBERT P. MOLINA, ESQ. 
Nevada Bar No. 6422 
PYATT SILVESTRI 
701 Bridger Avenue, Suite 600 
Las Vegas, Nevada 89101 
T. (702) 383-6000 
F. (702) 477-0088 
jsilvestri@pyattsilvestri.com  
rmolina@pyattsilvestri.com 
 
ALEXANDER G. LEVEQUE, ESQ. 
Nevada Bar No. 11183 
SOLOMON DWIGGINS FREER & STEADMAN, LTD. 
9060 West Cheyenne Avenue 
Las Vegas, Nevada 89129 
T. (702) 853-5483 
F. (702) 853-5485 
aleveque@sdfnvlaw.com 
 
Attorneys for Defendant Susan Clokey 
Special Administrator for the 
Estate of James McNamee 
 

DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 

GIANN BIANCHI, individually, DARA 
DELPRIORE, individually, 
 
                                 Plaintiffs, 
vs. 
 
SUSAN CLOKEY, Special Administrator for the 
ESTATE OF JAMES MCNAMEE, DOES I-X, 
and ROE CORPORATIONS I-X, inclusive,  
 
                                 Defendants. 

Case No.: A-13-691887-C 
Dept. No.: XXIII 
 
 

MOTION FOR JUDGMENT 
NOTWITHSTANDING THE VERDICT 

(NRCP 50(b)) AND/OR MOTION TO 
ALTER OR AMEND JURY VERDICT 

(NRCP 59(e)) IN ACCORDANCE WITH 
NRS 140.040 

 
 

HEARING REQUESTED 
 
 

SUSAN CLOKEY, Special Administrator for the Estate of James McNamee, by and through 

her attorneys, the law firms of PYATT SILVESTRI and SOLOMON DWIGGINS FREER & STEADMAN, 

LTD., hereby moves this Honorable Court for an order reducing the verdicts in favor of Plaintiffs 

GIANN BIANCHI and DARA DELPRIORE to judgment, each in the amount of THIRTY 

THOUSAND DOLLARS ($30,000.00), pursuant to NRCP 50(b), 59(e) and NRS 140.040.   

Case Number: A-13-691887-C

Electronically Filed
9/13/2021 2:51 PM
Steven D. Grierson
CLERK OF THE COURT
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I. 

INTRODUCTION 

Under well-settled Nevada law, the estate of a decedent cannot be liable for any claim in a 

special probate administration except in a situation where a policy of liability insurance exists that 

can pay a claim without otherwise disturbing the property of the estate.  Only a general administrator 

has the authority to act on claims against a decedent’s estate where the estate has assets other than a 

policy of liability insurance. The Supreme Court of Nevada has made it clear that the judiciary is 

prohibited from creating exceptions to the limitations set forth in NRS 140.040(3). Plaintiffs in this 

case are essentially requesting that this Court create two such prohibited judicial exceptions: (1) 

permitting an estate to be liable for a claim in a special administration where the claim exceeds the 

limits of a policy of liability insurance; and (2) permitting a judgment against a special administrator 

on a claim where a creditor alleges the estate has assets other than an insurance policy.1  

The only defendant in this case is Ms. Clokey, the Special Administrator of the Estate of 

James McNamee. The only verdicts are verdicts against Ms. Clokey in that capacity.  Accordingly, 

if and to the extent that the verdicts are valid, the estate can only be liable to the extent of the GEICO 

policy limits.  In this case, such limits are $30,000 for each Plaintiff.  Therefore, the verdicts in favor 

of Plaintiffs Giann Bianchi and Dara Del Priore must be reduced, pursuant to NRS 140.040(3), to 

$30,000 each.  

 Ms. Clokey’s Motion is ripe for adjudication. This case went to jury trial on the merits and 

verdicts were entered. No general administration has ever been opened. A non-existent general 

administrator cannot be held liable for judgments that were entered against the Special 

Administrator.  Plaintiffs were not without a remedy. They had the opportunity to petition the 

Probate Court to open a general administration for the McNamee estate but apparently made a 

strategic decision to not seek such relief.  For the various reasons set forth herein, they are now 

barred from doing so.  

                            
1 Plaintiffs have contended since the death of James McNamee that his estate has a potential bad 
faith claim against GEICO. Although this contention has been disputed by Defendant, assuming 
arguendo that such potential bad faith claim is an “asset” of the estate, the Plaintiffs would be entitled 
to no relief as the special administrator can only pay a claim with the insurance policy when there 
are no other assets. NRS 140.040(3). 
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II. 

STATEMENT OF RELEVANT FACTS 

1. Plaintiffs filed their Complaint against Defendant James McNamee on November 19, 

2013. 

2. James McNamee died on August 12, 2017, during the pendency of these 

proceedings.2 

3. On September 20, 2017, counsel for McNamee filed in the Probate Court a Petition 

for Special Letters of Administration, which sought to appoint Ms. Clokey as a special administrator 

for the “sole” purpose of allowing this lawsuit to proceed “as to the insurance proceeds of the GEICO 

automobile insurance policy pursuant to Nevada Revised Statutes 140.040(2)(a) and 

140.040(3)(b).”3 

4. On November 16, 2017, the Probate Court granted the Petition for Special Letters of 

Administration.4  Accordingly, the only exposure the Probate Court permitted against the Estate was 

exposure as to the proceeds of the insurance policy.   

5. On December 14, 2017, counsel for McNamee moved to substitute the Special 

Administrator in the place and stead of McNamee in this case.  Plaintiffs opposed the motion on 

January 3, 2018, primarily arguing that a special administration was not proper because the Estate 

possessed assets beyond the liability insurance policy: 

 
In short, because the decedent’s Estate does possess assets beyond the liability 
insurance policy, the Estate must be generally administered, and the administrator 
substituted in place of the decedent McNamee under NRCP 25(a)(1).5 

6. On January 3, 2018, Plaintiffs filed in the Probate Court their Petition for Issuance of 

General Letters of Administration which sought to convert the special administration into a general 

                            
2 See Suggestion of Death, filed on September 20, 2017, attached hereto as Exhibit 1. 
3 See Petition for Special Letters of Administration, filed on September 20, 20217, attached hereto 
as Exhibit 2. 
4 See Order Granting Petition for Special Letters of Administration, filed on November 16, 2017, 
attached hereto as Exhibit 3. 
5 See Plaintiff’s Opposition to Defendant James Allen McNamee’s Motion to Substitute Special 
Administrator in the Place and Stead of Defendant James McNamee and to Amend Caption, filed 
on January 3, 2018, at 3:12-15, attached hereto without exhibits as Exhibit 4. 
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administration and to appoint a general administrator in the place and stead of Ms. Clokey.6  Again, 

Plaintiffs primarily argued that a special administration is not appropriate because the Estate 

possessed a potential bad faith claim against GEICO: 

 
[T]he Estate’s assets consist not only of decedent’s liability insurance policy through 
GEICO, but the Estate’s causes of action against GEICO for breach of contract and 
tortious breach of the implied covenant of good faith and fair dealing, or insurance 
“bad faith.”  
… 
In short, because the decedent’s Estate does possess assets beyond the liability 
insurance policy, the Estate must be generally administered.7  

7. Ms. Clokey filed her objection to Plaintiffs’ Petition for General Administration on 

January 24, 2018, arguing that (a) a special administration is the only proper probate proceeding that 

applies to this Estate; and (b) the probate court lacks jurisdiction to generally administer the Estate 

because McNamee was not a Nevada resident at the time of his death and died without holding any 

property in the State of Nevada.8 

8. Despite the Plaintiffs noticing their Petition for General Administration to be heard 

by the Probate Commissioner on March 16, 2018, Plaintiffs chose to vacate the hearing and 

abandoned their Petition for General Administration because of a ruling from Judge Smith in this 

case where he appointed a general administrator.9  

9. The ruling referenced by counsel for Plaintiffs was Judge Smith’s Order Denying the 

December 14, 2017, Motion to Substitute the Special Administrator in the Place and Stead of 

McNamee wherein Judge Smith, sua sponte, appointed Fredrick Waid as the general administrator 

of the Estate in a chambers decision.10 

                            
6 See Petition for Issuance of General Letters of Administration and for Appointment of Cumis 
Counsel for the Estate of James Allen McNamee, filed on January 3, 2018, attached hereto without 
exhibits as Exhibit 5. 
7 Id., at 3:10-13; 3:28-4:1. 
8 See Objection to Petition for Issuance of General Letters of Administration and for Appointment 
of Cumis Counsel for the Estate of James Allen McNamee, filed on January 24, 2018, attached 
hereto without exhibits as Exhibit 6. 
9 See March 4, 2018 Email Exchange between Jeff Orr, Esq. and Corey Eschweiler, Esq., attached 
hereto as Exhibit 7. 
10 See Order Denying Defendant James McNamee’s Motion to Substitute Special Administrator in 
Place and Stead of Defendant Janes Allen McNamee and to Amend Caption, filed on March 27, 
2018, attached hereto as Exhibit 8. 
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10. Accordingly, on March 30, 2019, McNamee filed a Motion to Amend Order which 

sought a reconsideration of the appointment of Mr. Waid as general administrator because no party 

had requested such relief and Plaintiffs had a petition pending before the Probate Court which sought 

to convert the special administration into a general administration.11 

11. Judge Smith heard the Motion to Amend Order on April 10, 2018, purportedly 

granted it in part, appointed Fred Waid as both the special administrator and the general 

administrator of McNamee’s Estate, and substituted sua sponte, Mr. Waid, as a “special/general 

administrator,” as the defendant in this case.12 

12. Said ruling was reversed by the Supreme Court of Nevada in McNamee v. Eighth 

Jud. Dist. Ct., 135 Nev. 392, 450 P.3d 906 (2019) as Judge Smith’s refusal to substitute in Ms. 

Clokey, the Special Administrator, was arbitrary and capricious: 

 
The district court thus denied the motion to substitute based on preference alone.  We 
conclude this was an arbitrary and capricious exercise of the district court’s 
discretion.  
 

Id., at 135 Nev. 397, 450 P.3d 910. 

13. The Supreme Court of Nevada also vacated Judge Smith’s orders substituting Mr. 

Waid as special and general administrator for the Estate and remanded for this Court to reconsider 

McNamee’s motion to substitution. Id. 

14. Accordingly, on October 28, 2019, counsel for McNamee refiled the Motion to 

Substitute Special Administrator.  The same was heard on December 3, 2019 and granted.13 

15. On January 29, 2020, and with full knowledge that the Probate Court had already 

exercised exclusive in rem jurisdiction over the Estate, Plaintiffs filed in this Court a Motion for 

                            
11 See Defendant James McNamee’s Motion to Amend Order on Order Shortening Time, filed on 
March 30, 2018, without exhibits, attached hereto as Exhibit 9. 
12 See Order Denying Defendant James McNamee’s Motion to Dismiss and Granting in part and 
Denying in Part Defendant James McNamee’s Motion to Amend Order, filed on May 14, 2018, 
attached hereto as Exhibit 10. 
13 See Order Granting Substitution, filed on December 26, 2019, attached hereto as Exhibit 11. 



 

 

6 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

P
Y

A
T

T
 S

IL
V

E
S

T
R

I 
A

 P
R
O

F
E
S
S
IO

N
A
L
 L

A
W

 C
O

R
P
O

R
A
T
IO

N
 

7
0
1

 B
R
ID

G
E
R
 A

V
E
N

U
E
  
 S

U
IT

E
 6

0
0
 

L
A
S
 V

E
G

A
S
, 
N

E
V
A
D

A
  
8
9
1
0
1
-8

9
4
1
 

P
H

O
N

E
  
(7

0
2
) 

3
8
3
-6

0
0
0

  
  
F
A
X
 (

7
0
2
) 

4
7
7
-0

0
8
8
 

Appointment of a General Administrator on an Order Shortening Time.14  In support of the Motion, 

counsel for Plaintiffs submitted a sworn declaration wherein he attested: 

 
This motion should be heard on shortened time as hearing it in the normal course 
presents the risk that a general administrator will not be appointed prior to the May 
11, 2020 trial date, around which time the McNamee Estate’s unliquidated insurance 
bad faith claim will accrue.15 
 

16. On March 2, 2020, Ms. Clokey filed an Opposition to Plaintiffs’ Motion for 

Appointment of a General Administrator and Counter-moved to join GEICO as a required party.16 

Ms. Clokey argued, inter alia, that Plaintiffs’ motion was filed in the wrong court because the 

Probate Court had already exercised in rem jurisdiction over the Estate to the exclusion of all other 

courts.  

17. Judge Silva agreed that she did not have jurisdiction to appoint a General 

Administrator.   On March 10, 2020, Judge Silva heard the motion and countermotion and denied 

both.  With regard to the Plaintiffs’ Motion for Appointment of a General Administrator, Judge Silva 

made the following findings and conclusions: 

 
Plaintiff requests that the court appoint Fred Waid and the general administrator for 
the Estate of James McNamee’s bad faith claim. Although this Court has subject 
matter jurisdiction to appoint a general administrator, this Court’s jurisdiction is not 
limitless. This Court agrees with Defendant that, pursuant to the prior-exclusive 
jurisdiction [doctrine], only one court can exercise in rem jurisdiction over the estate 
of a decedent. Accordingly, this Court does not have in rem jurisdiction over the 
estate of James McNamee. If Plaintiff seeks to convert administration of decedent’s 
estate from special to general, it must bring the proper petition to do so before the 
appropriate court, namely the Probate court, i.e., the Honorable Trevor Atkin in 
Department VIII.17  
 

18. Plaintiffs, however, chose not to avail themselves of Judge Silva’s instruction before 

trial commenced in this case.  

                            
14 See Plaintiffs’ Motion for Appointment of a General Administrator on an Order Shortening time, 
filed on January 29, 2020, attached hereto without exhibits as Exhibit 12. 
15 Id., at 3:18-20. 
16 See Defendant’s Opposition to Plaintiff’s Motion for Appointment of a General Administrator and 
Countermotion to Join GEICO as a Required Party, filed on March 2, 2020, without exhibits, 
attached hereto as Exhibit 13. 
17 See Order Denying Plaintiff’s Motion for Appointment of a General Administrator and 
Defendant’s Countermotion to Join GEICO as a Required Party, filed on May 27, 2020, attached 
hereto as Exhibit 14, at 2:2-17 (internal citations omitted) (emphasis added). 
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19. The operative order regarding Ms. Clokey’s appointment is the Probate Court’s 

Amended Order Granting Petition for Special Letters of Administration.  Notice of Entry of the 

Order was filed on November 25, 2019.18 The order states in relevant part19: 

 

20. This case went to jury trial on August 5, 2021.  On August 18, 2021, the jury returned 

verdicts in favor of the Plaintiffs.  For Plaintiff Giann Bianchi, the jury awarded $62,800 ($37,800 

for past medical bills and $25,000 for past pain and suffering).  For Plaintiff Dara Del Priore, the 

jury awarded $125,100 ($41,700 for past medical bills and $83,400 for past pain and suffering).20 

21. At the time of the subject motor vehicle accident, Mr. McNamee was insured through 

an automobile policy issued by GEICO.  This policy provided policy limits for bodily injury claim 

of $30,000 per person/$60,000 per occurrence.21   

22. Judge Silva’s Order Denying Plaintiffs’ Motion for Appointment of a General 

Administrator was entered on May 27, 2020. The Probate Court’s Amended Order Granting Petition 

                            
18 See Notice of Entry of Amended Order Granting Petition for Special Letters of Administration, 
filed on May 27, 2020, attached hereto as Exhibit 15. 
19 Id., at 2:11-3:4. 
20 See Verdict Forms, filed on August 18, 2020, collectively attached hereto as Exhibit 16. 

21 See Declarations page, Exhibit 17.   



 

 

8 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

P
Y

A
T

T
 S

IL
V

E
S

T
R

I 
A

 P
R
O

F
E
S
S
IO

N
A
L
 L

A
W

 C
O

R
P
O

R
A
T
IO

N
 

7
0
1

 B
R
ID

G
E
R
 A

V
E
N

U
E
  
 S

U
IT

E
 6

0
0
 

L
A
S
 V

E
G

A
S
, 
N

E
V
A
D

A
  
8
9
1
0
1
-8

9
4
1
 

P
H

O
N

E
  
(7

0
2
) 

3
8
3
-6

0
0
0

  
  
F
A
X
 (

7
0
2
) 

4
7
7
-0

0
8
8
 

for Special Letters of Administration was entered on November 25, 2019. Special appellate rules 

apply to probate proceedings.  Under NRS 155.190(a), orders granting or denying the appointment 

of administrators and letters of administration are required to be appealed “within 30 days after the 

notice of entry of an order[.]”22  Plaintiffs had until May 27, 2021, to appeal the Judge Silva’s Order 

Denying Plaintiffs’ Motion for Appointment of a General Administrator.  Plaintiffs did not appeal 

this order.  Moreover, Plaintiffs never sought appellate review of the Probate Court’s Amended 

Order Granting Petition for Special Letter of Administration before trial commenced.  Accordingly, 

this order is likewise now unreviewable.23  

III. 

ARGUMENT 

A. CREDITORS HAVE NO RIGHTS AGAINST AN ESTATE ABSENT MAKING A CREDITOR CLAIM 

AND FOLLOWING STATUTORY PROBATE PROCEDURES SAVE THE LIABILITY INSURANCE 

EXCEPTION. 

“Under the common law, the death of the wrongdoer caused an abatement of any cause of 

action in tort against him.”  Estes v. Riggins, 68 Nev. 336, 338, 232 P.2d 843, 844 (1951).  Survival 

of tort claims after the death of the tortfeasor is a creation by statute.  Claim survival is, therefore, 

entirely dependent on survival statutes.  Nevada’s survival statute is NRS 41.100.  With regard to 

claims which existed against the decedent before his or her death, NRS 41.100(1) generally provides 

that “no cause of action is lost by reason of the death of any person, but may be maintained … against 

the person’s executor or administrator.”  However, to survive abatement vis-à-vis the survival 

statute, two things need to occur.  First, a creditor must avail itself of the Nevada probate claims 

procedure. Second, a personal representative of the estate of the decedent, with authority to defend 

                            
22 See Estate of Riddle, 99 Nev. 632, 633-34, 668 P.2d 290, 290-91 (1983) (Appeals taken by virtue 
of NRS 155.190 “must be taken within thirty days of the date of entry of the order appealed from.”). 
23 NRS 140.020(3)(b) provides that orders appointing a special administrator are not appealable 
notwithstanding NRS 155.190(a). However, the Supreme Court of Nevada can review appointments 
of special administrators via original writ proceedings. See Nevada Paving, Inc. v. Callahan, 83 
Nev. 208, 211, 427 P.2d 383, 385 (1967). Plaintiffs in this case never applied to the Supreme Court 
for a writ of prohibition or mandamus.  
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and compromise the claim, must be substituted in as the real party in interest.  Both procedures must 

be timely and properly executed. 

1. Plaintiffs failed to avail themselves of the probate claim procedure. This Court is, 

therefore, without jurisdiction to adjudicate any claim against the McNamee Estate 

unless an exception applies. 

NRS 147.100 provides in no uncertain terms that, except as otherwise ordered by the court 

for good cause shown, “[n]o recovery may be allowed in an action against property in the estate of 

a decedent unless proof is made of: 

 
(a) A claim is first filed in whole or in part; 

 
(b) The claim is rejected in whole or in part; and 

 
(c) Within 60 days after notice of rejection is given, the claimant who is the plaintiff applies 

to the court in which the action or proceeding is pending for an order substituting the 
personal representative in the action nor proceeding.  

 
NRS 147.100(1) and (2) (Emphasis added).24  

In this case, Plaintiffs never filed a creditor claim in the McNamee probate proceeding. 

Furthermore, because Plaintiffs abandoned their Petition for Issuance of General Letters of 

Administration, filed on January 3, 2018 before the Probate Court, Plaintiffs can no longer apply to 

this Court for an order substituting in a general administrator to prosecute the creditor claim because 

they never filed a creditor claim and this matter has already concluded to verdict against Ms. Clokey, 

the Special Administrator. To avoid any uncertainty or doubt as to the applicability and 

enforceability of NRS 147.100, the Legislature enacted NRS 147.150 which provides that “[n]o 

holder of a claim against an estate may maintain an action thereon unless the claim is first filed 

with the clerk and the claim is rejected in whole or in party[.]”25  

 

                            
24 It should be noted that creditor claims are required to be filed with the Clerk of the Court in the 
probate proceeding and any claims for an amount exceeding $250 must be supported by an affidavit 
of the claimant. See NRS 147.040 and 147.070.  
25 The only actions exempt from NRS 147.150 are actions by the holder of a lien or mortgage to 
enforce the lien or mortgage against the property of the estate.  
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B. THE SPECIAL ADMINISTRATOR’S LIABILITY IS CAPPED AT $30,000 FOR EACH PLAINTIFF 

UNDER NRS 140.040 AND THE APPLICABLE GEICO INSURANCE POLICY. 

There was only one defendant that went to trial in this case: Susan Clokey, the Court-

appointed Special Administrator for the McNamee Estate. Pursuant to Court order, Ms. Clokey 

“does not have any other authority beyond Nevada Revised Statutes 140.040(2)(a) and 

140.040(3)(b).”26  The “sole” purpose of the Special Administration “is to allow [this case] to 

proceed as to the insurance proceeds of the GEICO automobile insurance policy pursuant to Nevada 

Revised Statutes 140.040(2)(a) and 140.040(3)(b).27 

NRS 140.040 has been reviewed by the Supreme Court of Nevada on three noteworthy 

occasions, the holdings of which are all relevant to the case at bar: (1) Bodine v. Stinson, 85 Nev. 

657, 461 P.2d 868 (1969) (“Bodine”); (2) Klosterman v. Cummings, 86 Nev. 684, 476 P.2d 14 (1970) 

(“Klosterman”); and (3) Jacobson v. Estate of Clayton, 121 Nev. 518, 119 P.3d 132 (2005) 

(“Jacobson”). Bodine and Klosterman were decided before NRS 140.040(3) was amended to permit 

a claim against a special administrator where the estate contains no other assets other than a policy 

of liability insurance.  Jacobson was decided after.  All three cases, however, equally support Ms. 

Clokey’s contention that Plaintiffs cannot recover any more than $60,000 from the McNamee Estate 

because Ms. Clokey is a special administrator and the Plaintiffs never availed themselves of opening 

a general administration and filing a creditor claim for the full amount of their alleged damages. 

1. Bodine v. Stinson 

In Bodine, the trial court dismissed a wrongful death action against the special administrator 

for the estate of the deceased defendant driver.  The action was brought by the heirs of a passenger 

in the vehicle of the deceased defendant.  The trial court dismissed the action because the special 

administrator could not be liable “to an action by any creditor, on any claim against the estate, nor 

pay any claim against the deceased” under NRS 140.040(3). Bodine, at 85 Nev. 659, 461 P.2d 870. 

On appeal, the wrongful death claimants argued that because NRS 41.100 [Nevada’s survival 

statute] provided that “a cause of action for wrongful death shall not abate by reason of the death of 

                            
26 See Ex. 15, at 3:1-4. 
27 Id., at 2:14-18.  
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the person against whom such cause of action shall have accrued, but shall survive against his legal 

representative,” the trial court matter should have proceeded because the special administrator was 

the “legal representative” as contemplated under the statute.  

The Supreme Court disagreed.  In affirming the dismissal, the Supreme Court held that only 

a general administrator would have authority to act upon the wrongful death claims because a special 

administrator is not a general representative of the estate. Id., at 85 Nev. 660, 461 P.2d 871.  The 

Court made some other rulings that are relevant in this case: 

 A creditor is not without a remedy if only a special administration is opened.  Indeed, 

a creditor “may seek letters of general administration, or persuade the court to appoint 

the public administrator or any legally competent person.” Id. at 85 Nev. 661, 461 

P.2d 871 (citations omitted).  

 The claim procedure set forth in NRS 147 “must be followed whenever the estate 

may be diminished if the creditor is successful.” Id. 

It should be noted that Bodine was overruled only to the extent that NRS 140.040(3) was later 

amended to create the liability insurance exception.28  Because the exception did not exist in 1969 

when Bodine was decided, the Supreme Court correctly ruled that a general administration would 

need to be opened, even if the only asset was a policy of liability insurance.  

 Applying Bodine to the facts of the instant case would results in a limitation of the jury 

verdicts.  Where, prior to 1969, this case would have been dismissed outright, NRS 140.040(3) now 

necessarily allowed the case to go forward but limits the verdict amount to the policy limits.  Here, 

Plaintiffs’ attempt to circumvent the mandate of the NRS 140.040(3) and the Probate Court’s Order 

by claiming that a “potential bad faith claim constitutes an asset of the Estate” simply fails.  There 

is no exception in NRS 140.040(3) for estates that have assets, real or potential, in addition to a 

policy of liability insurance.  The Estate’s liability is absolutely limited by statute to the amount of 

the policy.  Any claim in excess of the policy would be subject to NRS 147 procedure, which 

Plaintiffs have utterly failed to follow.  Accordingly, under the clear holding in Bodine, which 

                            
28 NRS 140.040(3) was amended in 1971 allowing a special administrator to be liable, but only up 

to “a policy of liability insurance.” 
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interprets NRS 140.040 on its face, Plaintiffs, as creditors, were required to seek the appointment of 

a general administrator.  And, for the reasons articulated by Judge Silva in her May 27, 2020 Order, 

only the Probate Court has jurisdiction to entertain such a petition.  

2. Klosterman v. Cummings 

Klosterman was another wrongful death action case brought by the survivors of Klosterman, 

an air force pilot, who died in a mid-air collision with a plane flown by Sumner.  The Klosterman 

survivors brought a wrongful death claim against Cummings, the court-appointed special 

administrator of the Sumner estate.  The trial court dismissed the wrongful death lawsuit under 

NRCP 54(b) because Cummings, as a special administrator, could not be liable to an action by a 

creditor on a claim against the estate pursuant to NRS 140.040(3).  The Klosterman estate appealed.  

The appellants in Klosterman essentially requested that the Supreme Court reconsider its Bodine 

decision in holding that a wrongful death action could not be properly brought against a special 

administrator even though the sole asset of the estate was a liability insurance policy.  

However, the appellants in Klosterman requested some additional relief that the appellants 

in Bodine did not: a request for a remand to permit the appellant to amend her complaint to substitute 

a general administrator in the place and stead of the special administrator.  Klosterman, 476 P.2d 16, 

86 Nev. 687.  The Supreme Court denied the request. Id.  In so holding, the Supreme Court aptly 

observed that NRS 147 applies to probate claims procedure and under such procedure, “a plaintiff 

who has a pending action against a deceased, at the time of death, must file his claim with the clerk 

and no recovery shall be allowed in the action unless there is proof of the filing.” Id. “[A] plaintiff 

with a new claim cannot ignore the procedural requirements and expect to recover.” Id. 

The Supreme Court affirmed the dismissal and rejected the appellants’ request for leave to 

amend her pleading to substitute a general administrator because the same cannot be accomplished 

by an amended pleading.  Rather, a creditor claim must be properly and timely filed.  Moreover, the 

Supreme Court in Klosterman was keen to note that “narrow rules must apply to the filing and 

prosecution of claims against estates.” Id., at 476 P.2d 18, 86 Nev. 690. 

The Supreme Court’s opinion in Klosterman made one additional ruling that is particularly 

relevant in this case.  The appellants in Klosterman urged the Supreme Court to create a judicial 
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exception to NRS 140.040(3), namely, that if an estate’s only asset is a policy of liability insurance, 

a creditor is not required to seek the opening of a general administration and the appointment of a 

general administrator.  The Supreme Court declined do to so holding that: 

 
[i]f an exception is to be made in the procedure for processing a claim 
against an estate where the only asset is a policy of liability insurance, the 
proper forum to effect such a change is the legislature. It is not for this court 
to torture the present statutory scheme to reach the position espoused by the 
appellant.”  
 

Id., at 476 P.2d 15, 86 Nev. 687. 

 In this case, Plaintiffs are essentially requesting two judicial exceptions to NRS 140.040(3) 

that the Supreme Court has prohibited: (1) permitting the adjudication of a creditor claim where 

Plaintiffs allege more assets than just a policy of insurance in a special administration; and (2) 

allowing a special administrator and an estate to be liable for a claim in excess of a policy of liability 

insurance.  No such exceptions exist under NRS 140.040(3) and this Court cannot create them in 

light of Klosterman.  

3. Jacobson v. Estate of Clayton 

Jacobson was the first case decided after the Legislature amended NRS 140.040(3) to permit 

liability against an estate in a special administration where the only asset is a policy of liability 

insurance.  

Jacobson was essentially a “no-brainer” for the Supreme Court because, there, the trial court 

dismissed a motor vehicle accident lawsuit brought by motorists against the special administrator 

for Clayton where the order appointing the special administrator stated that the only asset of 

Clayton’s estate was a policy of liability insurance.  Id., at 121 Nev. 520, 119 P.3d 133.  The estate’s 

special administrator filed a third-party complaint against McDonald’s Travel ‘N’ Fun, the company 

that owned the trailer that Clayton was towing when the accident occurred.  Id.  McDonald’s moved 

to dismiss both the complaint and the third-party complaint for lack of subject matter jurisdiction, 

arguing that appellants had failed to follow the probate procedures of NRS 147.  Id.  The trial court 

dismissed both the pleadings and later amended pleadings.  

The trial court dismissed the pleadings based on the Bodine decision. The Supreme Court 

reversed and pointed out that both Bodine and Klosterman were decided before NRS 140.040(3) was 



 

 

14 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

P
Y

A
T

T
 S

IL
V

E
S

T
R

I 
A

 P
R
O

F
E
S
S
IO

N
A
L
 L

A
W

 C
O

R
P
O

R
A
T
IO

N
 

7
0
1

 B
R
ID

G
E
R
 A

V
E
N

U
E
  
 S

U
IT

E
 6

0
0
 

L
A
S
 V

E
G

A
S
, 
N

E
V
A
D

A
  
8
9
1
0
1
-8

9
4
1
 

P
H

O
N

E
  
(7

0
2
) 

3
8
3
-6

0
0
0

  
  
F
A
X
 (

7
0
2
) 

4
7
7
-0

0
8
8
 

amended. The Supreme Court simply stated: “[t]hus, after the 1971 amendment, NRS 140.040(3) 

permits the special administrator to pay wrongful death, personal injury, and property damage claims 

when the estate’s only asset is a liability insurance policy.” Id., at 121 Nev. 522, 119 P.3d 134. 

Accordingly, the Supreme Court reversed.  

The important takeaway from Jacobson is that the Supreme Court did not disturb its long 

history and rationale for refusing to create judicial exceptions to NRS 140.040(3) and to narrowly 

interpret rules which apply to the filing and prosecution of claims against estates. Jacobson merely 

recognized that the Legislature carved out a limited exception for liability insurance policies.  And 

with regard to that exception, the Supreme Court stated that the new NRS 140.040(3) “promotes 

judicial economy and efficient resolution of claims by enabling a plaintiff with such claims to avoid 

lengthy, costly, formal probate procedures when the sole asset is a liability insurance policy.” Id., at 

121 Nev. 522, 119 P.3d 134 (Emphasis added).  This limited exception provides the only statutorily 

mandated recovery allowed to Plaintiffs in this case.  Without this exception, coupled with Plaintiffs’ 

failure to otherwise open a general administration and make a claim under NRS 147, Plaintiffs would 

not be able to recover against the Estate at all.   

IV. 

CONCLUSION 

By operation of law, this case can proceed no further than recovery against the GEICO 

liability policy, i.e., $30,000 for each Plaintiff.  Given that the jury awarded Plaintiff Giann Bianchi 

$62,800 and Plaintiff Dara Del Priore $125,100, the respective verdict amounts must be reduced to 

$30,000, each, under NRS 140.040(3) and the Probate Court’s Order.  

/ / / 

/ / / 

 / / / 

/ / / 

/ / / 

/ / / 

/ / / 
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 Any other result would violate the mandate of the Probate Court and the Legislature’s 

unambiguous and narrow exception to the general rule that Ms. Clokey, as Special Administrator, 

and the McNamee Estate, are only liable for any of Plaintiffs’ claims up to available insurance 

proceeds.   

Dated this 13th day of September, 2021. 

      PYATT SILVESTRI  

         /s/ James P.C. Silvestri   

       JAMES P.C. SILVESTRI, ESQ. 
       Nevada Bar No. 3603 
       ROBERT P. MOLINA, ESQ. 
       Nevada Bar No. 6422 
       701 Bridger Avenue, Suite 600 
       Las Vegas, Nevada 89101 
 

ALEXANDER G. LEVEQUE, ESQ. 
Nevada Bar No. 11183 
SOLOMON DWIGGINS FREER & 
STEADMAN, LTD. 
9060 West Cheyenne Avenue 
Las Vegas, Nevada 89129 
 
Attorneys for Defendant Susan Clokey, 
Special Administrator for the Estate of James 
McNamee 
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From: Corey M. Eschweiler <ceschweiler@glenlerner.com>  
Sent: Wednesday, March 14, 2018 2:20 PM 
To: Jeff Orr <Jorr@pyattsilvestri.com> 
Cc: Craig A. Henderson <chenderson@glenlerner.com> 
Subject: RE: McNamee 
 
Pretty simple: Judge Smith has ruled on each of the issues we raised in our briefing to probate. The hearing is moot. Let 
me know if any questions.  
 
Corey M. Eschweiler   |   Attorney at Law 

GLEN LERNER INJURY ATTORNEYS 
4795 S. Durango Dr. Las Vegas, NV 89147 | Main: 702-877-1500 | Fax: 702-933-7043 

ceschweiler@glenlerner.com�

 

Please consider the environment before printing this e‐mail. 

CONFIDENTIALITY NOTE: The information contained in this message may be legally privileged and confidential information intended only 
for the use of the individual or entity named above. If the reader of this message is not the intended recipient, you are hereby notified that any 
use, dissemination, distribution or copying of this information is strictly prohibited and may result in violations of Federal or State law. If you 
have received this message in error, please notify the sender of this message, and destroy the original message. Thank you. 

 

From: Jeff Orr [mailto:Jorr@pyattsilvestri.com]  
Sent: Wednesday, March 14, 2018 2:19 PM 
To: Corey M. Eschweiler 
Subject: McNamee 
 
Corey, 
 
I understand that you requested that Friday’s probate hearing be vacated.  Can you tell me why you did that? 
 
Thanks, 
 
 

Jeff 
Jeffrey J. Orr 
 

 



2

 
701 Bridger Avenue, Suite 600 
Las Vegas, Nevada 89101 
Telephone: (702) 383-6000 
Facsimile: (702) 477-0088 
jorr@pyattsilvestri.com 

www.pyattsilvestri.com 

 
The information contained in this communication may be confidential or legally privileged and is intended only for the 
recipient named above.  If the reader of this message is not the intended recipient, you are hereby notified that any 
dissemination, distribution or copying of this communication or its contents is strictly prohibited.  If you have received 
this communication in error, please immediately advise the sender and delete the original and any copies from your 
computer system. 
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OPPC 
Alexander G. LeVeque (#11183) 
aleveque@sdfnvlaw.com 
SOLOMON DWIGGINS & FREER, LTD. 
9060 West Cheyenne Avenue 
Las Vegas, Nevada  89129 
Telephone: (702) 853-5483 
Facsimile: (702) 853-5485 
 
James P.C. Silvestri (#3603) 
jsilvestri@pyattsilvestri.com 
PYATT SILVESTRI 
701 Bridger Avenue, Suite 600 
Las Vegas, Nevada 89101 
Telephone: (702) 383-6000 
Facsimile: (702) 477-0088 
 
Attorneys for Susan Clokey, 
Special Administrator for the  
Estate of James McNamee 
 
 

DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 

GIANN BIANCHI, individually, DARA 
DELPRIORE, individually   
 
 Plaintiffs 
 
v. 
 
JAMES MCNAMEE, individually, DOES I 
–X, and ROE CORPORATIONS I – X, 
inclusive 
 
 Defendants.  
 

Case No.: A-13-691887-C 
Dept. No.: IX 
 

DEFENDANT’S OPPOSITION TO 
PLAINTIFFS’ MOTION FOR 

APPOINTMENT OF A GENERAL 
ADMINISTRATOR 

 
-AND- 

 
COUNTERMOTION TO JOIN GEICO AS 

A REQUIRED PARTY 
 

HEARING REQUESTED 
 

 
 Defendant Susan Clokey, in her capacity as Special Administrator for the Estate of James 

McNamee, deceased (“Defendant”), by and through her attorneys, the law firms of Solomon 

Dwiggins & Freer, Ltd. and Pyatt Silvestri, hereby opposes Plaintiffs’ Motion for Appointment of 

a General Administrator (the “Opposition”). Defendant counter-moves, pursuant to EDCR 2.20(f) 

and NRCP 19(a), to join GEICO as a required party because a decision on the Plaintiffs’ Motion 

without it being a party could impair or impede its ability to protect its interests (the “Counter-

Motion”). 

Case Number: A-13-691887-C

Electronically Filed
3/2/2020 4:59 PM
Steven D. Grierson
CLERK OF THE COURT

mailto:aleveque@sdfnvlaw.com
mailto:jsilvestri@pyattsilvestri.com
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This Opposition and Counter-Motion are made and based upon the following 

Memorandum of Points and Authorities, the papers and pleadings on file herein, and any 

argument that may be permitted at the hearing on this matter. 

DATED this 2nd day of March, 2020. 

/s/ Alexander G. LeVeque   
Alexander G. LeVeque (#11183) 
SOLOMON DWIGGINS & FREER, LTD. 

 
James P.C. Silvestri (#3603) 
PYATT SILVESTRI 

 
Attorneys for Susan Clokey, Special 
Administrator for the Estate of James 
McNamee 

 

MEMORANDUM OF POINTS AND AUTHORITIES 

I. 

INTRODUCTION 

 The Plaintiffs’ Motion must denied outright or, alternatively, transferred to Department 8, 

for the following reasons: 

 The Motion is procedurally improper. The D.C.R. and EDCR mandate that only Judge 

Atkin can hear and decide matters relating to the Estate. 

 The Motion is patently deficient as it ignores all of the procedural and due process 

requirements for (a) revoking letters of administration; and (b) petitioning the court for a 

general administration. 

 A general administration would be improper as the decedent died in Arizona and there are 

presently no assets in Nevada other than the policy of motor vehicle insurance. 

 An unaccrued, “potential” bad faith claim cannot constitute an asset of the Estate. Even if 

it did, its value would be zero under Nevada’s survival statute. 

 Should the Court entertain the Motion on its merits, it should require the joinder of 

GEICO as a necessary party. Accordingly, Defendant counter-moves to join GEICO as a party 

pursuant to EDCR 2.20(f) and NRCP 19(a). 
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II. 

STATEMENT OF RELEVANT FACTS AND PROCEDURAL HISTORY 

1. Plaintiffs filed their Complaint against James McNamee (“Decedent”) on 

November 19, 2013. 

2. Decedent died in Arizona on August 12, 2017. 

3. The undersigned learned of Decedent’s death on or about September 14, 2017, and 

requested a certified copy of Decedent’s death certificate. 

4. To the undersigned’s knowledge, Decedent died with no assets save a policy of 

motor vehicle liability insurance.  

5. On September 20, 2017, defense counsel served a suggestion of death pursuant to 

NRCP 25. That same day, the undersigned filed a petition in the Probate Court for the 

appointment of Susan Clokey as a Special Administrator for the purpose of substituting the 

Decedent’s Estate as the real party in interest. 

6. On November 16, 2017, the Probate Court granted the petition and appointed 

Susan Clokey as the Special Administrator (the “Special Administrator”) and issued special 

letters of administration. 

7.  On December 14, 2017, the Special Administrator filed her motion in this 

proceeding to substitute in the place and stead of Decedent. Plaintiffs opposed the motion. 

8. On January 3, 2018, Plaintiffs filed a petition in Probate Court for the issuance of 

letters of general administration and for the appointment of a general administrator. 

9. On January 22, 2018, this Department orally denied the Special Administrator’s 

motion to substitute party. 

10. On March 16, 2018, the Plaintiffs vacated their petition pending in Probate Court. 

11. On March 27, 2018, this Department entered its written order denying the Special 

Administrator’s motion and appointed Fredrick Waid as the general administrator. 

12. On March 30, 2018, the Special Administrator filed a motion to dismiss Plaintiffs’ 

underlying personal injury case due to no substitution being made within 90 days as required 

under NRCP 25. 
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13. On May 14, 2018, this Department denied the motion to dismiss and sua sponte 

appointed a “general and special” administrator.. 

14. On September 11, 2019, the Special Administrator filed a petition for writ of 

mandamus or prohibition in the Supreme Court of Nevada. 

15. On October 17, 2019, the Supreme Court of Nevada issued a writ of mandamus 

directing this Department to vacate the March 27, 2018 and May 18, 2018, orders, ruling that this 

Department acted arbitrarily or capriciously in exercising its discretion when it denied the 

Special Administrator’s motion to substitute. 

16. On October 28, 2019, the Special Administrator filed her motion to substitute in 

the place and stead of Decedent, which was granted by this Department on December 26, 2019. 

17. On January 29, 2020, Plaintiffs filed the instant Motion, which seeks to remove the 

Special Administrator, revoke the letters of special administration, open a general probate 

administration, and appoint Fredrick Waid as the general administrator of the Estate. 

III. 

THE PLAINTIFFS’ “MOTION” IS PROCEDURALLY IMPROPER 

A. ONLY JUDGE ATKIN CAN HEAR AND DECIDE MATTERS RELATING TO THE ESTATE. 

Given the current state of the proceedings, there is only one way to open a general probate 

administration for the Decedent’s Estate: to file a petition (not a motion) in Department 8 to 

convert the current special administration into a general probate administration. Under the well-

settled Prior Exclusive Jurisdiction doctrine, only one court may exercise in rem jurisdiction over 

the estate of a decedent.1 While it is true that both this Department and Department 8 are both part 

                                                                 

1  See NRS 155.0967(1)(“In a proceeding involving the estate of a decedent or a 
testamentary trust, the court has jurisdiction over the assets of the estate or trust as a proceeding in 
rem”); Chapman v. Deutsche Bank Nat’l Trust Co., 129 Nev. 314, 317, 302 P.3d 1103, 1105 
(2013) (“The prior-exclusive-jurisdiction holds that, when one court is exercising in rem 
jurisdiction of a res, a second court will not assume in rem jurisdiction over the same res.”) 
(citations omitted); Princess Lida of Thurn and Taxis v. Thompson, 305 U.S. 456, 466 (1939) 
(“We have said that the principle applicable to both federal and state courts that the court first 
assuming jurisdiction over property may maintain and exercise that jurisdiction to the exclusion 
of the other, is not restricted to cases where property has been actually seized under judicial 
process before a second suit is instituted, but applies as well where suits are brought to marshal 
assets, administer trusts, or liquidate estates, and in suits of a similar nature where, to give effect 
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of the Eighth Judicial District Court, the Rules of the District Courts of the State of Nevada and 

the Eighth Judicial District Court Rules prohibit this Department from entering orders in the 

probate proceedings before Department 8 unless (a) Department 8 makes a request to this 

Department for such an order; or (b) an emergency situation exists thus warranting such an order.2 

Neither exception applies. Accordingly, this Court should either deny the Motion or transfer the 

same to Department 8.3  

 The Plaintiffs rely on Klabacka v. Nelson, 133, Nev. 164, 394 P.3d 940 (2017) for the 

proposition that this Department may “enter orders regarding the estate, appoint a general 

administrator, and to define the scope of an administrator’s power.”4 Such reliance is misplaced 

and underscores the Plaintiffs’ fundamental misunderstanding of their procedural problem. The 

issue isn’t whether this Department has subject matter jurisdiction over the Estate. There is no 

dispute that it does because this Department is part of the Eighth Judicial District Court. The issue 

is whether this Department can and should be entering orders in an in rem estate proceeding that 

is pending in Department 8. It should not. Ironically, the Klabacka5 decision actually supports the 

                                                                                                                                                                                                                   

to its jurisdiction, the court must control the property. The doctrine is necessary to the harmonious 
cooperation of federal and state tribunals.”); Marshall v. Marshall, 547 U.S. 293, 296 (2006) 
(“[W]hen one court is exercising in rem jurisdiction over a res, a second court will not assume in 
rem jurisdiction over the same res.”) 
2  See D.C.R. 18(1) (“When any district judge shall have entered upon the trial or hearing of 
any cause, proceeding or motion, or made any ruling, order or decision therein, no other judge 
shall do any act or thing in or about such cause, proceeding or motion, unless upon the written 
request of the judge who shall have first entered upon the trial or hearing of such cause, 
proceeding or motion.”); EDCR 7.10(a) (“Except as provided in these rules or in an emergency, 
no judge except the judge having charge of the cause or proceeding may enter any order therein.”; 
and EDCR 7.10(b) (“When any district judge has begun a trial or hearing of any cause, 
proceeding or motion, or made any ruling, order or decision therein, no other judge may do any 
act or thing in about such cause, proceeding or motion, unless upon the request of the judge who 
has begun the trial or hearing of such cause, proceeding or motion.”). 
3  See Rohlfing v. Second Jud. Dist. Ct., 106 Nev. 902, 907, 803 P.2d. 659, 663 (1990), 
distinguished on other grounds by Maiola v. State, 120 Nev. 671, 99 P.3d 227 (2004) (observing 
that a district court judge lacks jurisdiction to review the acts of another district court judge); State 
v. Babayan, 106 Nev. 155, 162, 787 P.2d 805, 812 (1990), distinguished on other grounds by 
Mayo v. Eighth Jud. Dist. Ct., 132 Nev. Adv. Op. 79, 384 P.3d 486 (2016) (finding error where a 
judge reconsidered an issue by a different judge in the course of the same case). 
4  See Motion, at p. 8. 
5  It should be noted that the undersigned’s firm represented Klabacka in that appellate 
proceeding.  
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Defendant in this regard. In Klabacka, the Supreme Court of Nevada determined that the statutory 

scheme and court rules which would otherwise require the Probate Commissioner to hear trust 

and estate matters did not apply because the trust dispute at issue was raised in a divorce 

proceeding already pending before Judge Sullivan in Family Court: 

We conclude that this case was not initiated for the purpose of enforcing or 
determining a spendthrift beneficiary’s rights under NRS 164.120(2) or 
determining the internal affairs of a nontestamentary trust under NRS 164.015(1). 
Rather, the case was initiated as a divorce proceeding under NRS Chapter 125.6  
 

 In the case at bar, the Estate proceedings were initiated in Department 8; not this 

Department. Absent an emergency or permission from Judge Atkin, this Department is prohibited 

by D.C.R. 18 and EDCR 7.20 from deciding any issue related to the Decedent’s estate, which 

would include revoking and issuing letters testamentary and appointing administrators.  

B. PLAINTIFFS’ MOTION IS PATENTLY DEFICIENT AS IT IGNORES ALL OF THE 

PROCEDURAL AND DUE PROCESS REQUIREMENTS FOR A PROBATE PETITION.  
 
 

1. Removing Clokey Requires the Initiation of Revocation Proceedings. 

 Before Letters can be granted to a General Administrator, Ms. Clokey’s Letters of Special 

Administration would have to be revoked. There is a mandatory statutory procedure for seeking 

such a revocation. First, a petition for revocation must be filed Department 8.7 Second, the 

petitioners (in this case Plaintiffs) are required to serve a citation on Ms. Clokey, the special 

administrator, to appear and answer the petition at the time appointed for hearing.8 Third, the 

citation must be served on the administrator in accordance with NRS 155.0509 at least 10 days 

before the date of the hearing.10 Fourth, the court is required to take evidence at the revocation 

hearing “and if the right of the petitioner is established, and the petitioner is qualified, letters of 

                                                                 

6  Klabacka, at 133 Nev. 170, 394 P.3d 946. 
7 NRS 139.150(1). 
8  Id. 
9  A citation must be served by (a) certified mail, return receipt requested; (b) personal 
service; or (c) publication. NRS 155.050. 
10  NRS 139.150(1). 
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administration must be granted to him or her and the letters of the former administrator 

revoked.”11  

 The Plaintiffs followed zero of the procedural requirements for revocation of letters.  

2. Converting a Special Administration to a General Administration Requires a 

New Petition.   

 

 Like a petition to revoke letters of administration, there are several procedural steps that 

are required by statute for the issuance of letters of administration. First, a petitioner must file a 

petition in Department 8 that must state: (a) the jurisdictional facts; (b) the names and addresses 

of the heirs of the decedent and their relationship to the decedent; (c) the character and estimated 

value of the property of the estate; and (d) whether the person to be appointment as administrator 

has been convicted as a felony.12 Second, notice of hearing of the petition is required to be given 

to the heirs of the decedent and the Director of Health and Human Services.13 Third, notice of the 

petition and hearing must be published “on three dates of publication before the hearing, and if 

the newspaper is published more than once each week, there must be at least 10 days from the 

first to last dates of publication, including both the first and last days.”14 Fourth, the petition is 

required to be verified under oath.15 

 The Plaintiffs followed zero of the procedural requirements for appointment of a general 

administrator and the issuance of letters of general administration. 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

                                                                 

11  NRS 139.150(2). 
12  NRS 139.090. 
13  NRS 139.100. 
14  See NRS 155.020(1)(b).  
15  NRS 132.270 (“‘Petition’ means a verified written request to the court for an order.”); 
NRS 139.090. 
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IV. 

A GENERAL ADMINISTRATION WOULD BE IMPROPER AS THE DECEDENT DIED 

IN ARIZONA AND THERE ARE PRESENTLY NO ASSETS OTHER THAN THE 

POLICY OF MOTOR VEHICLE INSURANCE 

 Even assuming arguendo that (a) this Department can hear probate petitions relating to the 

Decedent’s estate, and (b) the “Motion” comports with the statutory procedural requirements, the 

Motion should nevertheless be denied because a general administration is improper as there are 

no probate assets other than the policy of liability insurance.  

Under Nevada law, in instances where a decedent did not reside in Nevada, “[t]he estate of 

a nonresident decedent may be settled by the district court of any county in which any part of the 

estate is located.”16 Decedent was an Arizona resident who died in Arizona. Accordingly, in order 

to satisfy the most basic jurisdictional requirement for the opening of a general administration, 

Plaintiffs are required to show that there is a probate asset here in Clark County, Nevada. Here, 

Plaintiffs contend that the “potential” bad faith claim is such an asset. In reality, there is no such 

asset at this time because such a claim, if any, is not ripe unless and until a judgment is in excess 

of the policy limits. Moreover, Nevada’s survival statute limits recovery on any cause of action 

surviving the decedent to only those damages suffered while alive.  

A. THERE IS NO PRESENT CAUSE OF ACTION FOR BAD FAITH. 

 At McNamee’s death, there was no cause of action for bad faith. Plaintiffs admit this, 

continuously arguing that this claim is only “potential.”17 This can be more readily seen in the 

Supreme Court of Nevada’s decision in Gallegos v. Malco Enters. of Nevada, 127 Nev. 579, 255 

P.3d 1287 (2011). In that case, the Court took note that under NRS 10.045, “‘Personal property’ 

includes money, goods, chattels, things in action and evidences of debt.”18 The Court stated that 

“A ‘thing in action,’ alternatively referred to as a ‘chose in action,’ is defined as a ‘right to bring 

                                                                 

16  NRS 136.010(2). 
17  See e.g. Motion, at pp. 4, 9. 
18  Gallegos, at 127 Nev. 582, 255 P.3d 1289. 



 

9 of 14 

 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

an action to recover a debt, money, or thing.’”19 In Gallegos, Gallegos took a default judgment 

against a tort defendant, Gonzalez. The insurer for Gonzalez was First American Property and 

Casualty Insurance Company. Gallegos than sought and obtained a judicial assignment of 

Gonzalez’s unasserted claims for breach of contract, breach of fiduciary duties and breach of the 

duty of good faith and fair dealing against First American. Gallegos then sued First American 

directly. In allowing the assignment to stand, the Court first had to determine whether a judgment 

was “property” and, therefore, assignable under NRS 21.320. The Court stated, “[W]e conclude 

that rights of action held by a judgment debtor (Gonzalez) are personal property subject to 

execution in satisfaction of a judgment.”20 In the present case, Plaintiffs do not have any type of 

judgment against McNamee. Therefore, they have no “property” upon which an action can be 

alleged. Likewise, the Defendant has no “right of action” for bad faith as there is no judgment 

against the Defendant.  The cases relied upon by Plaintiffs explain Plaintiffs’ problem.  

In Kelly v. CSE Safeguard Ins., Co., 2011 U.S. Dist. Lexis 111136 (D. Nev. 2011), the 

court granted summary judgment to the insurance carrier. Kelly was the tort plaintiff who sued 

the tort defendant, Flores. Kelly and Flores stipulated to a judgment in excess of Flores’s 

insurance coverage provided by CSE Safeguard Insurance Company. Flores then assigned his 

“bad faith rights” against his insurance carrier to Kelly. Kelly then attempted to bring a bad faith 

cause of action against CSE Safeguard for the insurance carrier’s alleged failure to settle the case.  

The court held that: 

 “the agreed judgment cannot be fairly attributed to the insurer’s conduct even if 
the insurer’s refusal to settle with the policy limits was unreasonable.” Hamilton 
v. Maryland Casualty Co., 27 Cal. 4th 718, 117 Cal. Rptr. 2d 318, 41 P.3d 128, 
137 (2002). A “litigated” excess judgment must be obtained, before it can be used 
as a presumptive measure of insured’s damages. Id. at 133. (“the judgment 
provides no reliable basis to establish damages resulting from a refusal to settle, 
an essential element of plaintiffs’ cause of action”).21  
 

/ / / 
 
/ / / 
                                                                 

19  Id. at 582, 255 P.3d at 1289.   
20  Id.   
21  Id. at *17.  
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In the present case, Plaintiffs do not have any judgment, let alone a stipulated one. As 

such, there is no value to the alleged “bad faith” claim, and, thus, no asset.  

This is also seen in another case previously referred to by Plaintiffs, Safeco Ins. Co. of Am. 

v. Superior Court, 71 Cal. App. 4th 782, 788 (1999). In a prior personal injury/wrongful death 

action, McKinney and the tort defendants entered into a stipulated judgment. The tort defendants 

then made an assignment of their bad faith rights against their insurer, Safeco Insurance 

Company, to McKinney. McKinney then brought a direct action against Safeco, alleging bad 

faith. The bad faith claim, as here, was based upon Safeco’s alleged failure to settle the case with 

McKinney. In the underlying bodily injury/wrongful death case, as here, Safeco continued to 

provide a defense to the tort defendants. In the bad faith case brought by McKinney against 

Safeco, the California Court of Appeals ordered that summary judgment be entered in favor of 

Safeco. The court was quite clear in its holding:  

When, as here, the insurer is providing a defense but merely refuses to settle, the 
insured has no immediate remedy. A cause of action for bad faith refusal to 
settle arises only after a judgment has been rendered in excess of the policy 
limits.22   

 
In making its decision, the court specifically appreciated that at trial a verdict could be entered 

that was less than the policy limits, or that a complete defense verdict could be entered.23 These 

ultimate results made the alleged bad faith claim speculative, i.e. “potential,” only.  

A similar result was reached in another case cited to by Plaintiffs. In Hamilton v. 

Maryland Cas. Co., 27 Cal. 4th 718 (Cal. 2002), the California Supreme Court held:  

If the insurer declines to settle and decides to go to trial and then obtains a 
judgment below the settlement offer or obtains a complete defense verdict, then 
the insured would have no cause to complain, and the insurer would have no 
liability. Until judgment is actually entered, the mere possibility or probability of 
an excess judgment does not render the refusal to settle actionable.24  
 

 
/ / / 
 
/ / / 
                                                                 

22  Id. at 788 (Emphasis added). 
23  Id. 
24  Id. at 727 (Emphasis added). 
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In the present case, there is no judgment of any type. There is only speculation as to the value of the 

Plaintiffs’ claims against McNamee. Without a judgment, nothing is “actionable” and, therefore, not 

property. See Gallegos, supra. 

Plaintiffs also cite to Avila v. Century Nat’l Ins. Co., 473 Fed.Appx. 554, 556 (9th Cir. 

2012) for the proposition that a claim arose as soon as Decedent’s insurer rejected a settlement 

offer. Avila, however, is distinguishable from the instant action because the bad faith claim arose 

prior to the decedent’s death. In Avila, the Ninth Circuit stated that “because [decedent defendant] 

was alive when Century refused to indemnify, defend, and settle, whether or not he had any assets 

at the time would be irrelevant to Century’s duties.” Closer examination of Avila, however, 

reveals that the bad faith conduct and the judgment against the decedent in excess of the policy 

limits occurred prior to the decedent’s death. The Avila court found that, under Nevada law, 

Avila’s estate retained the bad faith claim against his insurer, as if Avila were still alive.  

Here, there was no judgment at the time of Decedent’s death, GEICO has continued to 

defend the claim on behalf of the Estate, and the Supreme Court of Nevada has not yet squarely 

addressed the issue of whether an unaccrued potential bad faith claim can be an asset of a 

decedent’s estate. 

B. NEVADA’S SURVIVAL STATUTE LIMITS RECOVERY TO DAMAGES SUFFERED PRIOR TO 

DEATH. 
 

Under the common law, all causes of action by and against a decedent abate at death.25 

Nevada, however, has a survival statute which generally provides that “no cause of action is lost 

by reason of the death of any person, but may be maintained by or against the person’s executor 

or administrator.”26 However, Nevada’s survival statute expressly limits recoverable damages to 

only those damages suffered before the decedent’s death: 

                                                                 

25  See Forrester v. Southern Pac. Co., 36 Nev. 247 (1913); Walker v. Burkham, 68 Nev. 250 
(1951) (“At common law, in an action at law before the trial court, death of a party resulted in 
absolute abatement without right of substitution of the decedent’s representative.”); Estes v. 
Riggins, 68 Nev. 336 (“Under the common law the death of the wrongdoer caused an abatement 
of any cause of action against him.”). 
26  NRS 41.100(1). 
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NRS 41.100 Cause of action not lost by reason of death; damages; recovery 
for loss arising out of unfair practice regarding policy of life insurance; 
subrogation. 
 
3. Except as otherwise provided in this subsection, when a person who has a 
cause of action dies before judgment, the damages recoverable by the 
decedent’s executor or administrator include all losses or damages which the 
decedent incurred or sustained before the decedent’s death, including any 
penalties or punitive and exemplary damages which the decedent would have 
recovered if the decedent had lived, and damages for pain, suffering or 
disfigurement and loss of probable support, companionship, society, comfort and 
consortium. This subsection does not apply to the cause of action of a decedent 
brought by the decedent’s personal representatives for the decedent’s wrongful 
death. 
 
 
Here, the Plaintiffs implicitly admit that the Decedent did not incur or sustain any 

damages before his death because the alleged bad faith claim was only a “potential” bad faith 

claim at the time of his death. There was no judgment at the time of death in Plaintiffs’ favor, let 

alone a judgment that would have subjected the Decedent to an excess of insurance policy limits.  

Accordingly, even if the potential and unaccrued bad faith claim survived death, it’s value would 

be zero as Decedent suffered no damages during his lifetime caused by the purported tortious 

conduct.  

V. 

COUNTERMOTION TO JOIN GEICO AS A REQUIRED PARTY 

 Under NRCP 19(a), GEICO is probably a required party to the probate proceeding 

because the opening of a general administration requires a predicate determination of whether the 

alleged potential bad faith claim is a probate asset under Nevada law. NRCP 19(a)(1)(B) provides 

that “[a] person who is subject to service of process and whose joinder will not deprive the court 

of subject-matter jurisdiction must be joined as a party if … that person claims an interest relating 

to the subject of the action and is so situated that disposing of the action in the person’s absence 

may: (i) as a practical matter impair or impede the person’s ability to protect the interest…” 

 Here, the Plaintiffs seek the appointment of a general administrator so that he or she can 

attempt to assign the unaccrued and potential bad faith claim to the Plaintiffs. Clearly, GEICO has 

a vested interest in the undecided legal issues and would likely be prejudiced if it is not afforded 

the opportunity to make its own arguments in response to the Plaintiffs requests for the 
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appointment of a general administrator and then later a potential attempt to assign the bad faith 

claim. Accordingly, the Court should order a required joinder of GEICO should this Department 

entertain the Motion on its merits.  

VI. 

CONCLUSION 

 The Motion should be denied without prejudice as the same should come in the form of a 

properly noticed and served petition that is filed in Department 8. Alternatively, this Court could 

transfer the Motion to be heard by Department 8. Should the Court entertain the Motion on its 

merits, GEICO should first be joined and afforded an opportunity to respond before it decides the 

same. If decided on the merits, the Motion should be denied for all of the reasons set forth herein. 

 DATED this 2nd day of March, 2020. 

/s/ Alexander G. LeVeque   
Alexander G. LeVeque (#11183) 
aleveque@sdfnvlaw.com 
SOLOMON DWIGGINS & FREER, LTD. 
9060 West Cheyenne Avenue 
Las Vegas, Nevada  89129 
Telephone: (702) 853-5483 
Facsimile: (702) 853-5485 
 
James P.C. Silvestri (#3603) 
jsilvestri@pyattsilvestri.com 
PYATT SILVESTRI 
701 Bridger Avenue, Suite 600 
Las Vegas, Nevada 89101 
Telephone: (702) 383-6000 
Facsimile: (702) 477-0088 
 
Attorneys for Susan Clokey, Special 
Administrator for the Estate of James 
McNamee 

 

 

 

 

 

 

 

 

mailto:aleveque@sdfnvlaw.com
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CERTIFICATE OF SERVICE 

 PURSUANT to NRCP 5(b), I HEREBY CERTIFY that on March 2, 2020, I served a true 

and correct copy of the DEFENDANT’S OPPOSITION TO PLAINTIFFS’ MOTION FOR 

APPOINTMENT OF A GENERAL ADMINISTRATOR -AND- COUNTERMOTION TO 

JOIN GEICO AS A REQUIRED PARTY to the following in the manner set forth below: 

Via: 

[____]  Hand Delivery 

[____]  U.S. Mail, Postage Prepaid 

[____]  Certified Mail, Receipt No.: ____________________________ 

[____]             Return Receipt Request 

[   X   ]  E-Service through the Odyssey eFileNV/Nevada E-File and Serve System,  

   as follows: 

 

 

 

 

/s/ Barbara Abbott    

An Employee of Pyatt Silvestri 
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ORDR 
COREY M. ESCHWEILER, ESQ. 
ER Injury Attorneys   
Nevada Bar No. 6635    
4795 South Durango Drive     
Las Vegas, Nevada 89147 
 
IAN SAMSON, ESQ. 
Panish Shea & Boyle LLP 
Nevada Bar No. 15089 
8816 Spanish Ridge Avenue 
Las Vegas, Nevada 89148 
Attorney for Plaintiffs 
 
 

DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 

GIANN BIANCHI, individually, DARA 
DELPRIORE, individually, 
 
                                 Plaintiffs, 
vs. 
 
SUSAN CLOKEY, Special Administrator for the 
ESTATE OF JAMES MCNAMEE, DOES I-X, 
and ROE CORPORATIONS I-X, inclusive,  

 
                                 Defendants. 
 

Case No.: A-13-691887-C 
Dept. No.: IX 
 
 
 
 
 
 

 
ORDER DENYING PLAINTIFFS’ MOTION FOR APPOINTMENT 

OF A GENERAL ADMINISTRATOR AND DEFENDANT’S 
COUNTERMOTION TO JOIN GEICO AS A REQUIRED PARTY 

 

Plaintiffs’ Motion for Appointment of a General Administrator and Defendant’s 

Countermotion to Join GEICO as a Required Party having come on for hearing on the 10th day of 

March, 2020 in Department IX, the Honorable Cristina D. Silva presiding, Defendant Susan 

Clokey, Special Administrator for the Estate of James McNamee, being represented by James 

P.C. Silvestri, Esq. of Pyatt Silvestri, non-party GEICO, being represented by Jonathan W. 

Carlson, Esq. of McCormick Barstow, and Plaintiffs Giann Bianchi and Dara Del Priori , being 

represented by Corey M. Eschweiler, Esq. of Lerner & Rowe and Ian Samson, Esq. of Panish 

Shea & Boyle, having considered the same and the papers and pleadings on file herein as well as 

the oral argument from counsel, having deferred its decision, the Court now rules as follows: 

/// 

Electronically Filed
     05/27/2020

Case Number: A-13-691887-C

ELECTRONICALLY SERVED
5/27/2020 2:56 PM
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ORDER 

1. Plaintiff requests “that the Court appoint ‘Fred Waid’ as the general administrator for 

the Estate of James McNamee’s bad faith claim.”  Although this Court has subject 

matter jurisdiction to appoint a general administrator, this Court's jurisdiction is not 

limitless. The Court agrees with Defendant that, pursuant to the prior-exclusive 

jurisdiction, only one court can exercise in rem jurisdiction over the estate of a 

decedent. See NRS 155.0967(1) ("In a proceeding involving the estate of a decedent 

or a testamentary trust, the court has jurisdiction over the assets of the estate or trust 

as a proceeding in rem") and Chapman v. Deutsche Bank Nat'l Trust Co., 129 Nev. 

314, 317, 302 P.3d 1103, 1105 (2013) ("The prior-exclusive-jurisdiction holds that, 

when one court is exercising in rem jurisdiction of a res, a second court will not 

assume in rem jurisdiction over the same res.") (citations omitted).   Accordingly, this 

Court does not have in rem jurisdiction over the estate of James McNamee.  If Plaintiff 

seeks to convert administration of decedent's estate from special to general, it must bring 

the proper petition to do so before the appropriate court, namely the Probate court, i.e. the 

Honorable Trevor Atkin in Department VIII.  Plaintiffs’ Motion is hereby DENIED 

WITHOUT PREJUDICE. 

2. Defendant alternatively requests that the Court join insurer GEICO as an Indispensable 

Party to the present Motion.  Given the Court’s denial of Plaintiffs’ Motion, Defendant’s 

Counter-Motion is hereby DENIED as premature.   

3. In making this Order, the Court recognizes, based upon the Plaintiffs’ Motion, and 

contrary to the Defendant’s position, that the decedent, McNamee had a potential bad faith 

claim against non-party GEICO at the time of his death which survives his death.  See 

NRS 41.100 and Avila v. Century Nat’l Ins. Co, 473 Fed. Appx. 554 (9th Cir. 2012).  

Attached to this order as Exhibit A, and incorporated by reference, is the Court's April 15, 

2020 decision concerning this motion. 

/// 

/// 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
 

   

3 

DATED this ____ day of _________, 2020.  

           

      _____________________________________ 
 DISTRICT COURT JUDGE 

 
 
Submitted by: 
 
PANISH SHEA & BOYLE LLP 
 
 
 /S/ Ian Samson   
IAN P. SAMSON 
Nevada Bar No. 15089 
8816 Spanish Ridge Avenue 
Las Vegas, Nevada 89148 
Attorneys for Plaintiffs 
 
Approved as to form and content:    
 
PYATT SILVESTRI     
 
 
Not Signed                                             
ROBERT MOLINA, ESQ.    
Nevada Bar No. 6422 
701 Bridger Avenue, Suite 600 
Las Vegas, Nevada 89101 
Attorneys for Defendant Susan Clokey 
Special Administrator for the 
Estate of James McNamee     
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DECN
Judge Criscina D. Silva
Eighth Judicial District Court
Department IX
Regional Justice Center
200 Lewis Avenue
Las Vegas, Nevada 89155

ETGHTH JUDICIAL DISTRTCT COURT
CLARK COUNTY, NEVADA

GIANN BIANCHI, individually,
DARA DELPRIORE, individually,

Plaintiffs,
vs.

SUSAN CLOKEY, as Special Adminisrrator
for the Estate ofJAMES McNAMEE,
deceased, DOES I - X, and ROE
CORPORATIONS I - X, inclusive,

CaseNo.: A-13-691887-C
Dept. No.: IX

Defendants.

DECTSION

The Courr has reviewed and considered Plaintiffs' Morion for Appointment of a

General Administrator on Order Shortening Time, Defendant's Opposition to Plaintiffs'

Motion for Appoinrmen[ of a General Administrator -and- Countermotion toJoin GEICO as a

Required Party, Plaintiffs' Reply in support of their motion, and the arguments of counsel

during rhe March 10, 2020 hearing. The Court deferred its decision and now rules as follows:

1. Plaintiffs Have A Cognizable Bad Faith Action Against Defendant

"An insurer fails to act in good faith when it refuses 'without proper cause' to

compensare rhe insured for a loss covered by the policy. Such conduct gives rise co a breach of

rhe covenant of good fairh and fair dealing. This breach or failure to perform constitutes 'bad

fairh'where rhe relationship berween the parties is that of insurer and insured." Pembertonv,



t

2

3

4

5

6

7

8

9

l0

11

t2

t3

T4

r5

I6

T7

I8

I9

20

2T

22

z)

24

Farmerslns.Exch.,lOg Nev, 789,793,858 P.2d 380,382 (1993). Thus, to establish a prima facie

case of bad-faith refusal to pay an insurance claim, the plaintiff must establish that the insurer

had no reasonable basis for disputing coverage, and that the insurer knew or recklessly

disregarded the fact that there was no reasonable basis for dispuring coverage. Powersv.United

Ser.vs. Auto.Ass n, Il4 Nev. 690, 702-03, 962 P.2d 596, 604 (1998), opinion modified on denial of

reh'g, lI5 Nev. 38,979 P.2d 1286 (1999), citing Fallinev.GNLV Corp.,l07 Nev. 1004, 823 P.2d 888

(reer)

Although there is no state case law in Nevada squarely addressing the inclusion of a

porenrial bad falth claim in a decedent's escate, federal law is exceptionally persuasive. "lf [an

insurer] breached its contract while [an insured-decedent] was alive, then, under Nevada law,

the finsured-decedent's] Estate would retain any such claims as if fthe insured-decedent] were

still alive." Avilav.Century Nar'lIns. C0,,473 Fed. Appx 554, 556 (9th Cir. 2012).I "While an

insurer's conduct need not rise to the level'of actual dishonesty, fraud, or concealment' to

constitute bad faith, an insurer's conduct must nevertheless be 'prompted not by an honest

misrake, bad judgment or negligence but rather by a conscious and deliberate act."'McDdnielv.

Gov'tEmployeesIns.Co.,63l Fed. Appx 614, 615-16 (9rh Cir. 2017) (internal citations omitted).

Plaintiff argues rhat GEICO's refusai to settle resulted in a potential bad faith claim

held by the decedenr's Estate that is assignable prior to trial. Defendant argues that Nevada's

Survival Starue limirs Plaintiff's recovery to damages suffered prior to the decedent's death.

I Specifically, Defendant conrends that because GEICO's conduct in initially refusing to settle

I

lwith Plainriffs for an amount within policy limics and subsequent conduct in extending

t The Courr recognizes rhar rhe procedural history of rhe Avila decision is distinguishable as rhe

judgmenr had been entered at the rime the decedenr passed. See Avila v. Cenjury Nat I Ins. Co., No.

)oqcvoooa2RCJGWF, 2009 wL 10693546, ar 2 (D. Nev. Sepr. 18, 2009). This Court still finds the
holding that an insured-decedent's claim survives is persuasive.
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settlement offers to Piaintiffs in excess of policy limits did not result in a litigated judgment in

excess of the policy limits, the potential bad faith claim does not exist. This Court disagrees.

As relevant to the pending motion, NRS 41.100 provides "[e]xcept as otherwise

provided in this subsection, when a person who has a cause of action dies before judgment, the

damages recoverable by the decedent's executor or administrator include all losses or damages

which the decedent incurred or sustained before the decedent's death, including any penalties

or punitive and exemplary damages which the decedent would have recovered if rhe decedent

had lived, and damages for pain, suffering or disfigurement and loss of probable support,

companionship, society, comfort and consortium." NRS 4I.100(3).

NRS 41.00 is indivisible; it must be read in conjunction with the remainder of its

sections, which provide that an estate may recover losses or damages incurred or sustained

before the decedent s death. Here, prior to his death, Mr. McNamee would have had a bad

fairh claim if GEICO had an opportunity to pay the limirs to resolve Plainriffs' claims but

failed ro do so, which is what happened in this case. In 2013, following the incident in this

case, Plaintiffs each provided GEICO with opporcunities to compromise their negligence

claims against the decedent for the $60,000liability insurance policy limit and GEICO

refused. See Plaintiffs' Motion at 6. In 2014, GEICO offered to settle with Plaintiff Dara in the

amount of 930,000, but she refused on the basis that her medical bills alone exceeded

$36,214.35. Id. On April 21, 2015, both Plaintiffs served the decedent with offers to settle in the

amounts of $435,000 and $345,000 respectively, and both offers were denie d.Id. at 6-7.

Thereafrer inJuly 2015, with knowledge that both Plaintiffs'claims for damages exceeded the

$60,000 policy limit, GEICO offered to settle Plaintiffs' claims each in excess of the policy

Iimit,
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GEICO's last attempt to settle with Plaintiffs in 2015, rwo years following its first

refusal and after it had obtained knowledge that Plaintiffs' respective medical bills had

substantially increased to six-figure amounts, suggests that GEICO consciously and

deliberately exposed the decedent !o an excess judgment by failing to properly render the

decedent's bargained-for policy limits when first requested, and may have also breached its

covenant of good faith and fair dealing. GEICO's conduct in refusing to settle with Plaintiffs

within policy limits was a conscious and deliberate act. Stated otherwise, GEICO's decision to

deny coverage resulted in McNamee himself incurring or sustaining any excess damages for his

insurance policy's failure to tender, McNamee's death did not terminate his exposure. His

estate still likely remains exposed as weil. This of course would not be determined until a

finder of fact resolves the question of liability.

Defendant's argument that the potential bad faith claim was not a loss which the

decedent incurred or sustained before the decedent's death because Iiability had not yet been

Iitigared to its conclusion is of no consequence. The decedent did not die untii 2017. But, the

acts constirudng rhe bad faith cause of action occurred long before McNamee's untimely

passing. Because NRS 41.100 as a whole allows the executor or administrator of a decedent

who died before judgment to maintain the decedent's causes of action and recover damages

therefrom, the potentiai bad faith claim at issue continues to exist within the decedent's

Estate until a final judgment is rendered. The Court notes that reaching another conclusion

regarding the survival of the bad faith claim could potenEially result in poor public policy.
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II. Granting PlaintifPs Motion for Appointment of a General Administrator
Would Be a Violation of Prior-ExclusiveJurisdiction

The parties agree that this Court has subject matter jurisdiction ro appoint a general

administrator. But, this Court's jurisdiction is not limitless. The Court agrees with Defendanr

rhat pursuant to the prior-exclusive jurisdiction, only one court can exerciseinremjuisdiction

over the estate of decedenc. See NRS I55.0967(l)("ln a proceeding involving the estate of a

decedent or a testamentary trust, the court has jurisdiction over the assets of the estate or

trust as a proceeding in rem"); Chapmanv.DeutscheBanhNat'lTrustCo.,129 Nev. 314,317,302 P.3d

1103,1105 (2013) ("The prior-exclusivejurisdiction holds that, when one court is exercising in

rem jurisdiction of a res, a second court will not assume in rem jurisdiction over the same res.")

(citations omitted).

Accordingly, Plaintiff's Motion for Appointment of a General Administrator is DENIED

without prejudice. If Plaintiff seeks to convert administration of decedent's estate from special

to general,2 it must bring the proper petition to do so before the Honorable Trevor Atkin in

Department VIII.

III. Defendant McNamee's Counter-Motion toJoin GEICO as an lndispensable
Party

In light of the denial of Plaintiff's motion for appointment of a general administrator,

Defendant's countermotion to join GEICO as an indispensable parry is DENIED as premarure.

If Defendant's estate is exposed to an excess judgment post-verdicr, the Court is willing to

reconsider this motion.

2 Based on rhis ruling invoking rhe prior-exclusive jurisdicrion rule, the Court makes no
determination on Defendant's other argumenr thar Arizona would have jurisdicEion over che decedenc's
estate.
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[V. Conclusion

For the reasons set forth above, Plaintiff's Motion for Appointment of a General

Administrator is DENIED without Prejudice. Further, Defendant's Counter Motion toJoin

GEICO as an Indispensable Party is DENIED as premarure.

The parties shall meet and confer to prepare a drafr Order consistent with this decision

for the Court's review. The proposed Order should include e-signatures and be electronically

submitted to DeptOglC@ciarkcountycourts.us in Microsoft Word format on or before May 15,

2020.

tflfr
DATED this I D day of April, 2020.

TINA D. SILVA
STRICT COURTJUDGE
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CERTIFICATE OF SERVICE

I hereby cerEify that on the date filed, a copy of the foregoing DECISION was electronically

served, pursuant to N.E.F.C.R. Rule 9, to all registered parties in the EighthJudicial District Court

Electronic Filing Program and/or emailed to any proper persons or parties not regisrered for electronic

service.

WKmillrrll"ilr@t
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JAMES P.C. SILVESTRI, ESQ.  
Nevada Bar No. 3603 
PYATT SILVESTRI 
701 Bridger Avenue, Suite 600 
Las Vegas, Nevada 89101 
T. (702) 383-6000 
F. (702) 477-0088 
jsilvestri@pyattsilvestri.com  
 
Attorneys for Defendant, 
JAMES MCNAMEE 

DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 
 

In the Matter of the Estate of James Allen 

McNamee, Deceased 

 

 

 

 

 

Case No.: P-17-093041-E 

Dept. No.: B 

 
NOTICE OF ENTRY OF AMENDED ORDER GRANTING  

PETITION FOR SPECIAL LETTERS OF ADMINISTRATION 
 

 NOTICE IS HEREBY GIVEN that the Order Granting Petition for Special Letters of 

Administration was entered with the Court on November 25, 2019, a copy of which is attached 

hereto.   

  
 DATED this 25th day of November, 2019. 
       
      PYATT SILVESTRI 
 
 
      /s/ James P. C. Silvestri   
      JAMES P.C. SILVESTRI, ESQ. 
      Nevada Bar No. 3603 
      701 Bridger Avenue, Suite 600 
      Las Vegas, Nevada 89101 
      Attorneys for Defendant 
      JAMES MCNAMEE 
 

 

 

  

NEOJ

Case Number: P-17-093041-E

Electronically Filed
11/25/2019 4:20 PM
Steven D. Grierson
CLERK OF THE COURT

mailto:jsilvestri@pyattsilvestri.com
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CERTIFICATE OF SERVICE 

 Pursuant to NRCP 5(b), I certify that I am an employee of Pyatt Silvestri and that on the  

25th day of November, 2019, I caused the above and foregoing document NOTICE OF ENTRY 

OF AMENDED ORDER GRANTING PETITION FOR SPECIAL LETTERS OF 

ADMINISTRATION, to be served as follows: Pursuant to EDCR 8.05(a) and 8.05(f), to be 

electronically served through the Eighth Judicial District Court’s electronic filing system, with the 

date and time of the electronic service substituted for the date and place of deposit in the mail to 

the attorney(s) listed below: 

 

Corey M. Eschweiler, Esq. 
LERNER & ROWE 
4795 S. Durango Drive 
Las Vegas, NV 89147 
ceschweiler@glenlerner.com  
 
Attorney for Plaintiffs 
GIANN BIANCHI and 
DARA DELPRIORE 

Rahul Ravipudi, Esq. 
Ian Samson, Esq, 
Adam R. Ellis, Esq. 
PANISH SHEA & BOYLE LLP 
8816 Spanish Ridge Avenue 
Las Vegas, NV  89148 
ravipudi@psblaw.com 
samson@psblaw.com  
ellis@psblaw.com  
 
Co-Counsel for Plaintiffs  
GIANN BIANCHI and 
DARA DELPRIORE 

 
 

Alexander G. LeVeque, Esq. 
Brian P. Eagan, Esq. 
SOLOMON DWIGGINS & FREER, LTD. 
9060 W. Cheyenne Avenue 
Las Vegas, Nevada 89129 
aleveque@sdfnvlaw.com  
beagan@sdfnvlaw.com  
 
Attorneys for SUSAN CLOKEY 
Special Administrator for the  
Estate of James McNamee 

 

 

     
 

     

   /s/ Barbara Abbott    

   An Employee of PYATT SILVESTRI 

    

  

 

 

 

mailto:ceschweiler@glenlerner.com
mailto:ravipudi@psblaw.com
mailto:samson@psblaw.com
mailto:ellis@psblaw.com
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GEIC171 
geicomcom 

GEICO GENERAL INSURANCE COMPANY 
One GEICO Center 
Macon, GA 31295-0001 

Tel: 1-800-841-3000 

Date Issued: March 5, 2013 

JAMES A MCNAMEE AND LYN 
MCNAMEE 
2472 230TH ST 
MAHNOMEN MN 56557-9034 

Email Address: j-mcnamee@hotmail.com 

Declarations Page 
This is a description of your coverage. 

Please retain for your records, 

Policy Number: 4180-45-71-62 
Coverage Period: 
03-05-13 through 09-05-13 
12:01 a.m. local time at the address of the named insured. 

Endorsement Effective: 03-05-13 

Named Insured 

James A McNamee 
Lyn McNamee 

Additional Drivers 

None 

Vehicle VIN Vehicle Location Finance Company/ 
Lienholder 

1 1989 Ford Econo E150 1FDEE14NOKHA19621 Mahnomen MN 56557 

Coverages* 

Bodily Injury Liability 
Each Person/Each Occurrence 

Limits and/or Deductibles Vehicle 

$30,000/$60,000 

Property Damage Liability $25,000 

Uninsured Motorists 
Each Person/Each Occurrence $25,000/$50,000 

Basic Personal Injury Protection 
No Stacking 

Non-Ded 

Underinsured Motorist 
Each Person/Each Occurrence $25,000/$50,000 

Total Six Month Premium 

*Coverage applies where a premium or $0.00 is shown for a vehicle, 

If you elect to pay your premium in installments, you may be subject to an additional fee for each installment. The fee 
amount will be shown on your billing statements and is subject to change. 

Discounts 

The total value of your discounts is 

5 Year Good Driving (All Vehicles)  

T-Q Continued on Back 
DEC_PAGE (11-11) (Page 1 of 2) Policy Change Page 5 of 6 

MCN00001 

DEF000044



Contract Type: A3OMN 
Contract Amendments: ALL VEHICLES - A3OMN A54MN 

Class: A -N - -S (VEH 1) 

Countersigned by Authorized Representative 

*-
Important Policy Information 

-Please review the front and/or back of this page for your coverage and discount information. 

-Your account balance includes a $0.50 charge for each vehicle if Comprehensive Coverage is included. This money is 
sent to the Minnesota Auto Theft Prevention Board. 

DEC_PAGE (11-11) (Page 2 of 2) Policy Change Page 6 of 6 
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ORDR 
JAMES P.C. SILVESTRI, ESQ. 
Nevada Bar No. 3603 
ROBERT P. MOLINA, ESQ. 
Nevada Bar No. 6422 
PYATT SILVESTRI 
701 Bridger Avenue, Suite 600 
Las Vegas, Nevada 89101 
(702) 383-6000 
(702) 477-0088 (Fax) 
jsilvestri@pyattsilvestri.com  
rmolina@pyattsilvestri.com  
 
Attorneys for Susan Clokey 
Special Administrator for the 
Estate of James McNamee 
 
 

DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 

GIANN BIANCHI, individually, DARA 
DELPRIORE, individually, 
 
                                 Plaintiffs, 
vs. 
 
SUSAN CLOKEY, Special Administrator for the 
ESTATE OF JAMES MCNAMEE, DOES I-X, 
and ROE CORPORATIONS I-X, inclusive,  

 
                                 Defendants. 
 

Case No.: A-13-691887-C 
Dept. No.: XXIII 
 
 
 
 
 
 

 
ORDER GRANTING DEFENDANT’S MOTION FOR JUDGMENT NOTWITHSTANDING 

THE VERDICT (NRCP 50(b)) AND/OR MOTION TO ALTER OR AMEND JURY 
VERDICT (NRCP 59(e)) IN ACCORDANCE WITH NRS 140.040 

Defendant’s Motion For Judgment Notwithstanding the Verdict (NRCP 50(b)) and/or 

Motion to Alter or Amend Jury Verdict (NRCP 59(c)) in accordance with NRS 140.040, having 

come on for hearing on the 16th day of November, 2021, in Department XXIII, the Honorable 

Jasmin Lilly Spells presiding, Defendant Susan Clokey, Special Administrator for the Estate of 

James McNamee, being represented by James P.C. Silvestri, Esq. of Pyatt Silvestri, Daniel F. 

Polsenberg, Esq. and Joel D. Henriod, Esq. of Lewis Roca Rothgerber Christie LLP, and Alex 

LeVeque, Esq. of Solomon Dwiggins Freer & Steadman, Ltd., and Plaintiffs Giann Bianchi and 

Dara Del Priore, being represented by Ian Samson, Esq. of Panish Shea & Boyle,  having 

considered the same and the papers and pleadings on file herein as well as the oral argument from 

Electronically Filed
12/07/2021 12:04 PM

mailto:jsilvestri@pyattsilvestri.com
mailto:rmolina@pyattsilvestri.com
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counsel, having deferred its decision, the Court now rules as follows: 

ORDER 

1. Defendants Motion is GRANTED under NRCP 50, subsection 6.  The Court has the 

authority to the grant the relief requested.  The Motion for Judgment as a Matter of Law 

may be made at any time before the case is submitted to the jury.  The Court finds that the 

Motion was made prior to the case being submitted to the jury.  The Court deferred 

ruling, waiting until after the jury had rendered a verdict, allowing the subject matter to be 

tried on its merits.   

2. NRCP 50(b) states in relevant part: 

If the Court does not grant a Motion for Judgment as a matter of law made under 

Rule 50(a), the Court is considered to have submitted the action to the jury subject to 

the Court’s later deciding the legal questions raised by the Motion.  Not later than 28 

days after service of written notice of the entry of Judgment, the movant may file a 

renewed motion. 

The 28-day deadline was met in this case.   

3. A motion for judgment under NRCP 50(b) presents solely a question of law to be determined 

by the Court. Dudley v. Prima, 84 Nev. 549, 445 P.2d 31 (1968). 

4. In ruling on the renewed motion for judgment under NRCP 50(b), the Court may allow the 

judgment on the verdict, order a new trial, or direct entry of judgment as a matter of law.  If 

the Court grants the renewed motion for judgment as a matter of law, it must also 

conditionally rule on any motion for a new trial under NRCP 50(c).  

5. NRS 140.040(3) limits the liability of a special administrator to the limits available under a 

liability insurance policy.  In this case, the Defendant Special Administrator is only liable to 

Plaintiffs for the amount available under the automobile liability policy issued by GEICO 

insurance, i.e., $30,000 for each Plaintiff for a total amount of $60,000.  

6. The Court finds that Zhang v. Barnes, 132 Nev. 1049 (2016) (unpublished), and Las Vegas 

Metropolitan Police Department v. Yeghiazarian, 129 Nev. 760 (2013), to be instructive.  In 

both of those cases, the Court reduced jury verdicts and jury judgments based upon statutory 
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caps.  Here, NRS 140.040 caps the Special Administrator’s liability to the insurance policy 

limits.  Therefore, it is appropriate to cap the Judgment pursuant to NRS 140.040.   

7. Under NRCP 50(c), the Court hereby entertains the possibility of a new trial.  The rule likely 

does not apply to circumstances where a statute or rule requires a particular result as a matter 

of law, rather than a Rule 50(b) motion premised on an insufficiency of evidence to support a 

claim.  Nevertheless, here, Plaintiffs have not made any conditional motion for new trial and 

the Court does not find, sua sponte, any grounds for a new trial.   

8. The Court finds that the judgment reduction is based solely on the statutory liability cap.  This 

case has been fully tried as to all relevant facts with the exception of the legal question posed 

by NRS 140.040. 

9. Judgment may now be entered accordingly.   

DATED this ____ day of _____________, 2021.  

            

     _____________________________________ 

 DISTRICT COURT JUDGE 
 
 
Submitted by:             Approved as to form and content: 
 
PYATT SILVESTRI 
 
 
/s/ James P. C. Silvestri, Esq.   
JAMES P. C. SILVESTRI, ESQ. 
Nevada Bar No. 3603 
ROBERT P. MOLINA, ESQ. 
Nevada Bar No. 6422 
701 Bridger Avenue, Suite 600 
Las Vegas, Nevada 89101 
Attorneys for Defendant Susan Clokey 
Special Administrator for the 
Estate of James McNamee 

PANISH SHEA & BOYLE 
 
 
/s/ Ian Samson                      
IAN SAMSON, ESQ. 
Nevada Bar No. 15089 
8816 Spanish Ridge Avenue 
Las Vegas, Nevada 89148 
Attorneys for Plaintiffs 
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Barbara Abbott

From: Ian Samson <samson@psblaw.com>

Sent: Wednesday, December 01, 2021 4:28 PM

To: James Silvestri; Adam Ellis; corey@erinjuryattorneys.com

Cc: Robert Molina; Polsenberg, Daniel F.; Henriod, Joel D.; Alexander LeVeque; Barbara

Abbott

Subject: RE: 2021.11.29 Order.revised

Caution! This message was sent from outside your organization. Block sender

You may include my signature.

From: James Silvestri <jsilvestri@pyattsilvestri.com>
Sent: Wednesday, December 1, 2021 4:25 PM
To: Ian Samson <samson@psblaw.com>; Adam Ellis <ellis@psblaw.com>; corey@erinjuryattorneys.com
Cc: Robert Molina <rmolina@pyattsilvestri.com>; Polsenberg, Daniel F. <DPolsenberg@lewisroca.com>; Henriod, Joel D.
<JHenriod@lewisroca.com>; Alexander LeVeque <aleveque@sdfnvlaw.com>; Barbara Abbott
<babbott@pyattsilvestri.com>
Subject: RE: 2021.11.29 Order.revised

Ian
Any word on the proposed Order?

Jim

James P.C. Silvestri

701 Bridger Avenue, Suite 600

Las Vegas, Nevada 89101

Telephone: (702) 383-6000

Facsimile: (702) 477-0088

jsilvestri@pyattsilvestri.com

www.pyattsilvestri.com

CAUTION: External Email
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DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO: A-13-691887-CGiann Bianchi, Plaintiff(s)

vs.

Susan Clokey, Defendant(s)

DEPT. NO.  Department 23

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District 
Court. The foregoing Order was served via the court’s electronic eFile system to all 
recipients registered for e-Service on the above entitled case as listed below:

Service Date: 12/7/2021

Jonathan Carlson jonathan.carlson@mccormickbarstow.com

Cheryl Schneider cheryl.schneider@mccormickbarstow.com

Wade Hansard wade.hansard@mccormickbarstow.com

Alexander LeVeque aleveque@sdfnvlaw.com

Brian Eagan beagan@sdfnvlaw.com

"Brittany Jones, Paralegal" . bjones@glenlerner.com

"Craig Henderson, Esq." . chenderson@glenlerner.com

"Lisa Titolo, Paralegal" . ltitolo@glenlerner.com

"Miriam Alvarez, Paralegal" . ma@glenlerner.com

Barbara Abbott . babbott@pyattsilvestri.com

James Silvestri . jsilvestri@pyattsilvestri.com
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Susan Clokey . sclokey@pyattsilvestri.com

Audra Bonney abonney@wwhgd.com

D. Lee Roberts lroberts@wwhgd.com

Kelly Pierce kpierce@wwhgd.com

Janine Prupas jprupas@swlaw.com

Docket Docket docket_las@swlaw.com

Robert Molina rmolina@pyattsilvestri.com

Rahul Ravipudi ravipudi@psblaw.com

Jake Douglass Douglass@psblaw.com

Jaqueline Lucio Lucio@psblaw.com

Adam Ellis ellis@psblaw.com

Christiane Smith csmith@pyattsilvestri.com

Janice Parker parker@psblaw.com

Debbie DeArmond (Paralegal) ddearmond@mbswc.com

Gregorio Silva gsilva@psblaw.com

Corey Eschweiler ceschweiler@glenlerner.com

Rahul Ravipudi ravipudi@psblaw.com

Claudia Lomeli lomeli@psblaw.com

Jaqueline Lucio lucio@psblaw.com

Paul Traina traina@psblaw.com

Ian Samson samson@psblaw.com

Isolde Parr parr@psblaw.com

Craig Henderson chenderson@lernerandrowe.com



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Miriam Alvarez Miriam@erinjuryattorneys.com

Craig Henderson Craig@erinjuryattorneys.com
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NEOJ 
JAMES P.C. SILVESTRI, ESQ.  
Nevada Bar No. 3603 
ROBERT P. MILONA, ESQ. 
Nevada Bar No. 6422 
PYATT SILVESTRI 
701 Bridger Avenue, Suite 600 
Las Vegas, Nevada 89101 
Tel. (702) 383-6000 
Fax: (702) 477-0088 
jsilvestri@pyattsilvestri.com  
rmolina@pyattsilvestri.com  
Attorneys for SUSAN CLOKEY, 
Special Administrator for the 
ESTATE OF JAMES MCNAMEE 
  
 

DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 

GIANN BIANCHI, individually, DARA 
DELPRIORE, individually, 

 
                    Plaintiffs, 
vs. 
 

SUSAN CLOKEY, Special Administrator for 
the ESTATE OF JAMES MCNAMEE, DOES 
I-X, and ROE CORPORATIONS I-X, 
inclusive,  

 
                                 Defendants. 

Case No.: A-13-691887-C 
Dept. No.: IX 
 

 
 

NOTICE OF ENTRY OF ORDER 
GRANTING DEFENDANT’S MOTION 

FOR JUDGMENT NOTWITHSTANDING 
THE VERDICT (NRCP 50(b)) AND/OR 

MOTION TO ALTER OR AMEND JURY 
VERDICT (NRCP 59(e)) IN 

ACCORDANCE WITH NRS 140.040 
 

 

 NOTICE IS HEREBY GIVEN that the Stipulation and Order for Briefing Schedule 

Concerning Defendant’s Motion for Application of NRS 140.040 was entered with the Court on 

September 8, 2021, a copy of which is attached hereto.   

  
 DATED this 10th day of December, 2021. 
       
      PYATT SILVESTRI 
 
      /s/ James P. C. Silvestri   
      JAMES P.C. SILVESTRI, ESQ. 
      Nevada Bar No. 3603 
      701 Bridger Avenue, Suite 600 
      Las Vegas, Nevada 89101 
      Attorneys for Defendant 
      JAMES MCNAMEE 
 

 

Case Number: A-13-691887-C

Electronically Filed
12/7/2021 4:41 PM
Steven D. Grierson
CLERK OF THE COURT

mailto:jsilvestri@pyattsilvestri.com
mailto:rmolina@pyattsilvestri.com
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CERTIFICATE OF SERVICE 

 Pursuant to NRCP 5(b), I certify that I am an employee of Pyatt Silvestri and that on the  

7th day of December, 2021, I caused the above and foregoing document NOTICE OF ENTRY 

OF NOTICE OF ENTRY OF ORDER GRANTING DEFENDANT’S MOTION FOR 

JUDGMENT NOTWITHSTANDING THE VERDICT (NRCP 50(b)) AND/OR MOTION 

TO ALTER OR AMEND JURY VERDICT (NRCP 59(e)) IN ACCORDANCE WITH NRS 

140.040, to be served as follows: Pursuant to EDCR 8.05(a) and 8.05(f), to be electronically 

served through the Eighth Judicial District Court’s electronic filing system, with the date and time 

of the electronic service substituted for the date and place of deposit in the mail to the attorney(s) 

listed below: 

 

Corey M. Eschweiler, Esq. 
LERNER & ROWE 
4795 S. Durango Drive 
Las Vegas, NV 89147 
ceschweiler@glenlerner.com  
 
Attorney for Plaintiffs 
GIANN BIANCHI and 
DARA DELPRIORE 

Rahul Ravipudi, Esq. 
Ian Samson, Esq, 
Adam R. Ellis, Esq. 
PANISH SHEA & BOYLE LLP 
8816 Spanish Ridge Avenue 
Las Vegas, NV  89148 
ravipudi@psblaw.com 
samson@psblaw.com  
ellis@psblaw.com  
 
Co-Counsel for Plaintiffs  
GIANN BIANCHI and 
DARA DELPRIORE 

 
 

Alexander G. LeVeque, Esq. 
Brian P. Eagan, Esq. 
SOLOMON DWIGGINS & FREER, LTD. 
9060 W. Cheyenne Avenue 
Las Vegas, Nevada 89129 
aleveque@sdfnvlaw.com  
beagan@sdfnvlaw.com  
 
Attorneys for SUSAN CLOKEY 
Special Administrator for the  
Estate of James McNamee 

 

 

       

    /s/ Barbara Abbott    

   An Employee of PYATT SILVESTRI 

mailto:ceschweiler@glenlerner.com
mailto:ravipudi@psblaw.com
mailto:samson@psblaw.com
mailto:ellis@psblaw.com
mailto:aleveque@sdfnvlaw.com
mailto:beagan@sdfnvlaw.com
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ORDR 
JAMES P.C. SILVESTRI, ESQ. 
Nevada Bar No. 3603 
ROBERT P. MOLINA, ESQ. 
Nevada Bar No. 6422 
PYATT SILVESTRI 
701 Bridger Avenue, Suite 600 
Las Vegas, Nevada 89101 
(702) 383-6000 
(702) 477-0088 (Fax) 
jsilvestri@pyattsilvestri.com  
rmolina@pyattsilvestri.com  
 
Attorneys for Susan Clokey 
Special Administrator for the 
Estate of James McNamee 
 
 

DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 

GIANN BIANCHI, individually, DARA 
DELPRIORE, individually, 
 
                                 Plaintiffs, 
vs. 
 
SUSAN CLOKEY, Special Administrator for the 
ESTATE OF JAMES MCNAMEE, DOES I-X, 
and ROE CORPORATIONS I-X, inclusive,  

 
                                 Defendants. 
 

Case No.: A-13-691887-C 
Dept. No.: XXIII 
 
 
 
 
 
 

 
ORDER GRANTING DEFENDANT’S MOTION FOR JUDGMENT NOTWITHSTANDING 

THE VERDICT (NRCP 50(b)) AND/OR MOTION TO ALTER OR AMEND JURY 
VERDICT (NRCP 59(e)) IN ACCORDANCE WITH NRS 140.040 

Defendant’s Motion For Judgment Notwithstanding the Verdict (NRCP 50(b)) and/or 

Motion to Alter or Amend Jury Verdict (NRCP 59(c)) in accordance with NRS 140.040, having 

come on for hearing on the 16th day of November, 2021, in Department XXIII, the Honorable 

Jasmin Lilly Spells presiding, Defendant Susan Clokey, Special Administrator for the Estate of 

James McNamee, being represented by James P.C. Silvestri, Esq. of Pyatt Silvestri, Daniel F. 

Polsenberg, Esq. and Joel D. Henriod, Esq. of Lewis Roca Rothgerber Christie LLP, and Alex 

LeVeque, Esq. of Solomon Dwiggins Freer & Steadman, Ltd., and Plaintiffs Giann Bianchi and 

Dara Del Priore, being represented by Ian Samson, Esq. of Panish Shea & Boyle,  having 

considered the same and the papers and pleadings on file herein as well as the oral argument from 

Electronically Filed
12/07/2021 12:04 PM

Case Number: A-13-691887-C

ELECTRONICALLY SERVED
12/7/2021 12:30 PM

mailto:jsilvestri@pyattsilvestri.com
mailto:rmolina@pyattsilvestri.com
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counsel, having deferred its decision, the Court now rules as follows: 

ORDER 

1. Defendants Motion is GRANTED under NRCP 50, subsection 6.  The Court has the 

authority to the grant the relief requested.  The Motion for Judgment as a Matter of Law 

may be made at any time before the case is submitted to the jury.  The Court finds that the 

Motion was made prior to the case being submitted to the jury.  The Court deferred 

ruling, waiting until after the jury had rendered a verdict, allowing the subject matter to be 

tried on its merits.   

2. NRCP 50(b) states in relevant part: 

If the Court does not grant a Motion for Judgment as a matter of law made under 

Rule 50(a), the Court is considered to have submitted the action to the jury subject to 

the Court’s later deciding the legal questions raised by the Motion.  Not later than 28 

days after service of written notice of the entry of Judgment, the movant may file a 

renewed motion. 

The 28-day deadline was met in this case.   

3. A motion for judgment under NRCP 50(b) presents solely a question of law to be determined 

by the Court. Dudley v. Prima, 84 Nev. 549, 445 P.2d 31 (1968). 

4. In ruling on the renewed motion for judgment under NRCP 50(b), the Court may allow the 

judgment on the verdict, order a new trial, or direct entry of judgment as a matter of law.  If 

the Court grants the renewed motion for judgment as a matter of law, it must also 

conditionally rule on any motion for a new trial under NRCP 50(c).  

5. NRS 140.040(3) limits the liability of a special administrator to the limits available under a 

liability insurance policy.  In this case, the Defendant Special Administrator is only liable to 

Plaintiffs for the amount available under the automobile liability policy issued by GEICO 

insurance, i.e., $30,000 for each Plaintiff for a total amount of $60,000.  

6. The Court finds that Zhang v. Barnes, 132 Nev. 1049 (2016) (unpublished), and Las Vegas 

Metropolitan Police Department v. Yeghiazarian, 129 Nev. 760 (2013), to be instructive.  In 

both of those cases, the Court reduced jury verdicts and jury judgments based upon statutory 
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caps.  Here, NRS 140.040 caps the Special Administrator’s liability to the insurance policy 

limits.  Therefore, it is appropriate to cap the Judgment pursuant to NRS 140.040.   

7. Under NRCP 50(c), the Court hereby entertains the possibility of a new trial.  The rule likely 

does not apply to circumstances where a statute or rule requires a particular result as a matter 

of law, rather than a Rule 50(b) motion premised on an insufficiency of evidence to support a 

claim.  Nevertheless, here, Plaintiffs have not made any conditional motion for new trial and 

the Court does not find, sua sponte, any grounds for a new trial.   

8. The Court finds that the judgment reduction is based solely on the statutory liability cap.  This 

case has been fully tried as to all relevant facts with the exception of the legal question posed 

by NRS 140.040. 

9. Judgment may now be entered accordingly.   

DATED this ____ day of _____________, 2021.  

            

     _____________________________________ 

 DISTRICT COURT JUDGE 
 
 
Submitted by:             Approved as to form and content: 
 
PYATT SILVESTRI 
 
 
/s/ James P. C. Silvestri, Esq.   
JAMES P. C. SILVESTRI, ESQ. 
Nevada Bar No. 3603 
ROBERT P. MOLINA, ESQ. 
Nevada Bar No. 6422 
701 Bridger Avenue, Suite 600 
Las Vegas, Nevada 89101 
Attorneys for Defendant Susan Clokey 
Special Administrator for the 
Estate of James McNamee 

PANISH SHEA & BOYLE 
 
 
/s/ Ian Samson                      
IAN SAMSON, ESQ. 
Nevada Bar No. 15089 
8816 Spanish Ridge Avenue 
Las Vegas, Nevada 89148 
Attorneys for Plaintiffs 
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