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I. INTRODUCTION 

This matter should be reheard because the Court erred in determining that 

writ intervention was not warranted in this case involving the imminent foreclosure 

sale of a residential property.   

Writ relief is available when there is no “plain, speedy and adequate remedy 

in the ordinary course of law.”  NRS 34.170.  Respectfully, with a foreclosure sale 

set to take place on Tuesday, February 1, 2022, and the district court denying the 

Petitioners’ motion for TRO/injunctive relief seeking to vacate the sale on Friday, 

January 28, 2022, the most prudent option to Petitioners was seeking writ relief, as 

going through the appeal process would not result in a speedy and adequate remedy.  

Further, the minutes from the January 28, 2022 hearing on Petitioners’ 

motion for TRO/injunctive relief reflect that the district court considered this to be 

a “commercial” foreclosure proceeding because it involved “ownership by an 

LLC.”  See Exhibit 1, 1/28/2022 Court Minutes.  The district court order (just filed 

today 2/17/22) indicates that the Property “has been used in a commercial-like 

context, not owner occupied, and not a personal residence.”  See Exhibit 2, 2/17/22 

Order. 

To the contrary, this was not a commercial foreclosure sale.  The Property at 

issue (located at 5148 Spanish Heights Drive, Las Vegas, Nevada 89148, with 

Assessor’s Parcel Number 163-29-615-007) is undisputedly a residentially-zoned 
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single-family home and is used as a single-family residence.  Pursuant to NRS 

107.015, “residential foreclosure” means the “sale of a single-family residence under 

a power of sale granted by NRS 107.0805.”  The Property is a single-family 

residence in the Spanish Hills subdivision, being used by a family as their primary 

place of residence.  See PA0275-PA0276 (Jay Bloom confirming via declaration that 

he personally resides at the Property with his wife, son, his son’s friend and his 

octogenarian mother-in-law, and three rescue dogs).  Writ relief was sought to obtain 

guidance from the Court regarding the fact that this was a residential foreclosure 

sale, not a commercial foreclosure sale, and the sale was preceded by an improper 

demand for payment of an amount in excess of the amount due by nearly $500,000.  

The fact that an LLC owns a property does not convert that property to a commercial 

property.   

Finally, new evidence has come to light indicating that real party in interest 

5148 Spanish Heights, LLC (the entity that conducted the foreclosure sale) violated 

Petitioner Spanish Heights Acquisition Company, LLC’s (“SHAC”) Confirmed 

Bankruptcy Plan by issuing a foreclosure payoff demand in excess of the claim it 

was entitled to collect under the Bankruptcy Plan.  The blatant violation of the 

Confirmed Bankruptcy Plan precluded SHAC from redeeming the Property prior to 

the foreclosure sale at the agreed-upon claim amount of $7 million, as 5148 Spanish 

Heights, LLC was demanding $7,500,000.  
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All of these factors warrant rehearing by this Court, with Petitioners seeking 

an order vacating the foreclosure sale that took place on February 1, 2022 (See 

Exhibit 3, Trustee’s Deed of Sale), reversing the district court’s order denying 

injunctive relief, and voiding the resultant Trustee’s Deed (Ex. 3).  Petitioner simply 

seeks to redeem the Property by paying the actual amount due under the Confirmed 

Bankruptcy Plan ($7 million) and not the excess $500,000 which was demanded in 

by 5148 Spanish Heights, LLC’s in violation of its allowed claim.  

II. DISCUSSION 

A. APPLICABLE REHEARING STANDARD 

 Nev. R. App. P. 40(c)(2) provides the following circumstances in which the 

Court may consider rehearings: 

(A) When the court has overlooked or misapprehended a material fact in the 

record or a material question of law in the case, or 

(B) When the court has overlooked, misapplied or failed to consider a statute, 

procedural rule, regulation or decision directly controlling a dispositive 

issue in the case. 

 

Under the Court's “long established practice, rehearings are not granted to 

review matters that are of no practical consequence.”  Bahena v. Goodyear Tire & 

Rubber Co., 126 Nev. 606, 608–09, 245 P.3d 1182, 1184 (2010) (citation omitted). 

“Rather, a petition for rehearing will be entertained only when the court has 

overlooked or misapprehended some material matter, or when otherwise necessary 
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to promote substantial justice.”  Id.  (quoting In re Herrmann, 100 Nev. 149, 151, 

679 P.2d 246, 247 (1984)).  

As set forth herein, rehearing is appropriate to allow the Court to consider 

several factual and legal points the Court misapprehended or overlooked, and to 

promote substantial justice in light of the fact that a residential foreclosure sale took 

place following the denial of injunctive relief, with the district court also granting an 

order to vacate on February 15, 2022.  Exhibit 4, 2/15/22 Court Minutes. 

B. THE COURT’S ORDER OVERLOOKED THE IMMEDIACY OF THE 

RESIDENTIAL FORECLOSURE SALE 

In its order issued on February 1, 2022, this Court determined that “we are not 

convinced that our extraordinary and discretionary intervention is warranted.”  

Petitioners respectfully submit that this Court may have overlooked the immediacy 

of the residential foreclosure sale.  While Petitioners acknowledge that they may 

appeal an order denying an injunction pursuant to NRAP 3A(b)(3), doing so in the 

normal course would have been futile, as the hearing resulting in the denial of  

injunctive relief was conducted on January 28, 2022, with the residential foreclosure 

sale scheduled to take place on February 1, 2022.   

Petitioners simply did not have sufficient time to go through the standard 

appeal process, which is why writ relief was sought.  As the Court is aware, real 

property and its attributes are considered unique and the loss thereof results in the 
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very definition of irreparable harm.  Dixon v. Thatcher, 103 Nev. 414, 416, 742 P.2d 

1029, 1030 (1987), see also Nevada Escrow Service, Inc. v. Crockett, 91 Nev. 201, 

533 P.2d 471 (1975) (Denial of injunction to stop foreclosure reversed because legal 

remedy inadequate).  Any conduct impeding the marketability and transferability of 

property free from defects in title is an affront to Nevada public policy. 

Petitioners respectfully submit that their best (and only feasible) option was 

seeking writ relief, which is why the writ petition was filed on January 28, 2022. 

C. A RESIDENTIAL (NOT COMMERCIAL) FORECLOSURE SALE TOOK 

PLACE BASED ON AN INFLATED PAYMENT DEMAND 

Real party in interest 5148 Spanish Heights, LLC has already conceded, 

through its January 2021 Notice of Default, that this is a residential foreclosure sale 

being conducted pursuant to NRS 107.  See PA0315, stating that “the beneficiary 

and/or mortgage servicer of the deed of trust has caused a trustee to exercise the 

power of sale pursuant to NRS 107.080.”    

 Nevertheless, 5148 Spanish Heights, LLC took the position at the injunction 

hearing on January 28, 2022 that NRS 107 (the very statute that it cited to in its 

Notice of Default) “does not apply” because the Property was used as collateral for 

commercial transactions that took place between the prior owner Kenneth Antos and 

CBC Partners I, LLC.  Ex. 2.  Additionally, the district court noted that because the 

Property is not in Jay Bloom’s name, but is rather in the name of an LLC (SHAC), 
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that is another factor signaling that this is a commercial sale, not a residential sale.  

Ex. 1. 

 To the contrary, pursuant to NRS 107.015, “residential foreclosure” means 

the “sale of a single-family residence under a power of sale granted by NRS 

107.0805.”  The Property is a single-family residence, being used by a family as 

their primary place of residence. PA0275-PA0276.  The fact that the Property was 

in an LLC’s name should have no bearing on whether or not this was a residential 

foreclosure sale.  Similarly, the fact that the Property had been placed as collateral 

by the prior owners in unrelated commercial transactions takes nothing away from 

the fact that the Property is a single-family residence being occupied by a family.  

The Property is not used for any commercial purposes whatsoever. Nor is the 

Property a commercial building, it is a single-family home.   

This Court’s intervention on rehearing is necessary to promote substantial 

justice, as real party in interest 5148 Spanish Heights, LLC has taken the rogue 

finding that this was a “commercial” foreclosure sale and used that to obtain a notice 

to vacate.  See Ex. 4.  

D. THE FORECLOSURE SALE VIOLATED SHAC’S BANKRUPTCY PLAN 

Finally, the payoff demand that 5148 Spanish Heights, LLC submitted to 

SHAC prior to the foreclosure sale violated SHAC’s Bankruptcy Plan.  SHAC filed 

its Chapter 11 petition on February 3, 2021 (“Petition Date”) and from that date until 



7 

November 24, 2021 served as Debtor-in-Possession pursuant to 11 U.S.C.§ 1107.  

(See In re: Spanish Heights Acquisition Company, United States Bankruptcy Court, 

District of Nevada, Case 21-10501-nmc).  The Bankruptcy Code makes clear that 

the provisions of a confirmed plan bind the debtor, creditors and other parties dealt 

with in the plan.  11 U.S.C. §1141(a).   

On November 23, 2021, the Court held a hearing regarding confirmation of 

Debtor’s Proposed Third Amended Chapter 11 Plan (“Plan”).  All creditors entitled 

to vote on the Plan voted in favor of confirmation, including 5148 and the Court 

ordered the Plan confirmed.  The next day, the Court entered an Order Confirming 

Chapter 11 Plan (ECF 280, “Confirmation Order”).  A copy of the Confirmation 

Order is attached as Exhibit 5. 

The Plan specifically provides that, as to 5148 Spanish Heights, LLC, its 

Allowed Secured Claim totals $7 million and that interest would accrue at the rate 

of 5.5% per annum.  ECF 280, pages 27-28.  Interest-only payments on the accruing 

interest were due on the first day of January 2022 and monthly thereafter until the 

full Allowed Secured Claim was paid.  The Allowed Secured Claim was to be paid 

in two installments – one due on January 5, 2022 in the amount of $4 million and 

the other on April 5, 2022 in the amount of $3 million.  ECF 280, page 27, lines 6-

10.  The Plan also required the Debtor to make certain payments to Class 1, 2 and 4 

creditors and to the Clark County Treasurer.  ECF 280, page 27, lines 11-14.  In the 
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event of a default by the Debtor SHAC under the Plan, 5148 Spanish Heights, LLC 

was entitled to commence or continue foreclosure on the Debtor’s real property in 

accordance with applicable state law procedures. ECF 280, page 27, lines 15-17.  

Nothing in the Plan allowed 5148 Spanish Heights, LLC to assert the right to 

recover any more than its Allowed Secured Claim, plus accruing interest at the Plan 

amount of 5.5% per annum. 

Debtor SHAC defaulted under the Plan by failing to make the January 1, 2022 

interest payment and the January 5, 2022 $4 million payment.  5148 Spanish 

Heights, LLC promptly noticed foreclosure sale for February 1, 2022.  In both the 

payment demand made by 5148 Spanish Heights, LLC in connection with the 

foreclosure, 5148 Spanish Heights, LLC asserted that it was owed over $7,500,000.  

PA0273.  In fact, the amount due and owing on January 11, 2022 pursuant to the 

terms of the legally binding confirmed Plan was $7,051,685.20.  5148 Spanish 

Heights, LLC had inflated the amount it was owed by at least $450,000 in violation 

of the terms of the Plan that it had voted to confirm. 

A review of the calculation in the opposition to Petitioners’ motion for 

TRO/injunctive relief demonstrates that 5148 Spanish Heights, LLC ignored the 

terms of the confirmed Chapter Plan and adds excessive amounts for attorneys’ fees 

and other charges.  PA0342-355.  It also appears to include interest calculated at a 

rate of 20% per annum instead of the Plan rate of 5.5%.  PA0273.  Thus, in asserting 
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its demand for cure and payment, 5148 Spanish Heights, LLC simply ignored the 

terms of the confirmed Chapter 11 Plan and, as a result, the Reorganized Debtor 

(SHAC) would have been required to pay nearly $500,000 more than 5148 was 

entitled to receive to prevent the foreclosure.  SHAC was ready, willing and able to 

pay the correct amount of approximately $7,060,000 that was actually due to 5148 

Spanish Heights, LLC but could not be expected to pay an extra $500,000 and then 

hope to recover the extra funds. 

Believing jurisdiction was retained by the Bankruptcy Court, Petitioner 

SHAC sought relief there for a violation of the confirmed plan terms.  At the 

February 11, 2022 hearing, the Bankruptcy Court indicated that the state court does 

have jurisdiction over Bankruptcy Plan violations under a breach of contract legal 

theory.  However, again, given that the residential foreclosure sale has already 

occurred, this Court should consider this information in the interest of substantial 

justice. 

Given the blatant violation of the Confirmation Order by 5148 Spanish 

Heights, LLC resulting in the wrongful foreclosure of the SHAC’s residential real 

Property, intervention is requested on rehearing by this Court in order to promote 

substantial justice.  

/ / / 

/ / / 
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III. CONCLUSION 

For the reasons set forth above and in their Original Petition, SHAC and SJC 

Ventures respectfully request that the Court issue a writ of mandamus directing the 

Eighth Judicial District Court to reverse its February 17, 2022 order declining to 

issue an injunction against Defendants with respect to their efforts to foreclose on 

the residential Property at issue; and issue an order vacating the foreclosure sale 

that took place on February 1, 2022 and voiding the resulting Trustee’s Deed (Ex. 

3).  

DATED this 17th day of February 2022. 

 Respectfully submitted, 

MAIER GUTIERREZ & ASSOCIATES 

  
/s/ Joseph A. Gutierrez 

 JOSEPH A. GUTIERREZ, ESQ. 
Nevada Bar No. 9046 
DANIELLE J. BARRAZA, ESQ. 
Nevada Bar No. 13822 
8816 Spanish Ridge Avenue 
Las Vegas, Nevada 89148 
Attorneys for Petitioners 

 

 

 

 

 

 



11 

ATTORNEY’S CERTIFICATE OF COMPLIANCE 

1. I certify that this brief complies with the formatting requirements of 

NRAP 32(a)(4), the typeface requirements of NRAP 32(a)(5) and the type style 

requirements of NRAP 32(a)(6) because it has been prepared in a proportionally 

spaced typeface using Microsoft Word 2016 in 14 point Times New Roman. 

2. I further certify that this brief complies with the page- or type-volume 

limitations of NRAP 29(e) and 32(a)(7) because, excluding the parts of the brief 

exempted by NRAP 32(a)(7)(C), it is proportionately spaced, has a typeface of 14 

points or more, and contains 3,019 words. 

3. Finally, I certify that I have read this petition, and to the best of my 

knowledge, information, and belief, it is not frivolous or interposed for any improper 

purpose.  I further certify that this petition complies with all applicable Nevada Rules 

of Appellate Procedure, in particular NRAP 28(e)(1), which requires every assertion 

in the petition regarding matters in the record to be supported by a reference to the  

page and volume number, if any, of the transcript or appendix where the matter relied  

/ / / 

/ / / 

/ / / 

/ / / 
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ORDER DENYING APPLICATION FOR TEMPORARY RESTRAINING ORDER AND 
MOTION FOR PRELIMINARY INJUNCTION ON AN ORDER SHORTENING TIME 

 

This matter having come before the Court on January 28, 2022, on Plaintiffs Application 

for Temporary Restraining Order and Motion for Preliminary Injunction on an Order Shortening 

Time (“Motion”). Michael R. Mushkin appearing on behalf of Defendants/Counterclaimants, 

and Third-Party Plaintiffs and Danielle J. Barraza appearing on behalf of Plaintiffs/Counter-

defendants and Third-Party Defendants. The Court, having heard oral arguments having 

examined and considered the pleadings, documents and other papers on file, and the record 

herein, and being fully advised in the premises, the Court makes its factual findings, legal 

conclusions, and enters its Order as follows: 

I. PROCEDURAL AND FACTUAL BACKGROUND 

1. This action involves real property located in Clark County, Nevada commonly 

known as 5148 Spanish Heights Drive, Las Vegas, Nevada 89148 (the “Property”). 

2. On January 12, 2021, a Stipulation and Order was entered, wherein the parties 

stipulated to five issues to be adjudicated by the State Court at the bifurcated trial. The issues 

were: 1) Contractual interpretation and/or validity of the underlying “Secured Promissory Note” 

between CBC Partners I, LLC and KCI Investments, LLC and all modifications thereto; 2) 

Interpretation and/or validity of the claimed third-position Deed of Trust and all modifications 

thereto, and determination as to whether any consideration was provided in exchange for the 

Deed of Trust; 3) Contractual interpretation and/or validity of the Forbearance Agreement, 

Amended Forbearance Agreement and all associated documents/contracts; 4) Whether the 

Doctrine of Merger applies to the claims at issue; and 5) Whether the One Action Rule applies 

to the claims at issue. 

3. On February 1, 2021, the Court began the bifurcated trial on the issues stipulated 

to. 

4. On the morning of February 3, 2021, just as the bifurcated trial was resuming, 

Debtor filed its Chapter 11 Bankruptcy Petition, and the State Court stayed the matter for thirty 

(30) days. 
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5. On March 15, 2021, the bifurcated trial resumed. 

6. On April 6, 2021, the Court issued its Findings of Fact and Conclusions of Law 

(“FFCL”). 

7. Included in the FFCL are findings that Movant’s Deed of Trust is a valid lien 

against the Property, that the Note is valid and enforceable.  

8. The FFCL found the Note was secured by the Property, that the “‘One-Action 

Rule’ was specifically waived by the debtor” and is not a bar to recovery under the “Note and 

Security Documents”. 

9. On July 27, 2021, the Bankruptcy Court lifted the Automatic Stay to allow this 

matter to proceed in State Court. 

10. On or about November 15, 2021, the parties came to a settlement agreement and 

entered the terms on the record (“Settlement Agreement”). 

11. As part of the Settlement Agreement, SJCV agreed to make certain payments to 

Defendants/Counterclaimants and Third-Party Plaintiff on January 5, 2022. If SJCV failed to 

make the payment, the Defendants/Counterclaimants and Third-Party Plaintiff will “continue 

foreclosure on the property without further order of the Court…” 

12. On November 24, 2021, SHAC’s Bankruptcy Chapter 11 Plan of Reorganization 

was confirmed.  

13. Under Paragraph III(C)(3) of SHAC’s Chapter 11 Plan, SHAC was required to 

make an interest payment on January 1, 2022. Further, on January 5, 2022, SHAC was required 

to make a payment in the amount of $4,000,000.  

14. Under Paragraph V(2) of SHAC’s Chapter 11 Plan, SHAC was required to enter 

into a new lease of the Property with SJCV in the amount of $45,000.00 per month. 

15. On January 1, 2022, SHAC failed to make its interest payment required under 

the Chapter 11 Plan. 

16. On January 5, 2022, SHAC failed to make the $4,000,000 payment. 

17. On January 11, 2022, Defendants/Counterclaimants by and through Nevada 

Trust Deed Services, recorded a Notice of Trustee’s Sale against the Property. 
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18. The Foreclosure Sale is set for February 1, 2022. 

II. FINDINGS OF FACT 

1. The law of the case has shown that the Property has been used in a commercial-

like context, not owner occupied, and not a personal residence. 

2. The Property can be foreclosed by law of the case. 

3. There is a monetary disagreement between the parties and the issue is the 

calculation of damages. 

4. The public interest is in favor of having the needs met in the business transaction 

and weighs in favor of the Defendants. 

5. Plaintiffs have failed to establish they will suffer irreparable harm, failed to 

establish an inadequate remedy at law, and failed to establish that there exists a reasonable 

likelihood that Plaintiffs will succeed on the merits.  

6. Defendant is implicated and impacted and has a hardship by not receiving funds 

that they are owed; the balance of hardships and the public interest weigh heavily in favor of the 

Defendants. 

Any findings of fact that should more appropriately be designated a conclusion of law 

shall be deemed a conclusion of law. 

III. CONCLUSIONS OF LAW 

The Court concludes the following: 

1. A preliminary injunction is available if an applicant can show a likelihood of 

success on the merits and a reasonable probability that the non-moving party’s conduct, if 

allowed to continue, will cause irreparable harm for which compensatory damage is an 

inadequate remedy. NRS 33.010; NRCP 65. 

IV. ORDER 

The Court having made its Findings of Fact and Conclusions of Law and good cause 

appearing therefor, the Court hereby orders as follows: 

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that the Application for 

Temporary Restraining Order and Motion for Preliminary Injunction on an Order Shortening 
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Time is DENIED without prejudice 

 

 
_________________________________ 

 
 
 
 
 

 
Respectfully Submitted by: 
MUSHKIN & COPPEDGE 

 
/s/Michael R. Mushkin   
MICHAEL R. MUSHKIN, ESQ.,  
Nevada Bar No. 2421 
L. JOE COPPEDGE, ESQ.,  
Nevada Bar. No. 4954 
6070 S. Eastern Ave., Suite 270 
Las Vegas, Nevada 89119 
 
Attorneys for Defendants/Counterclaimants  

Read and Approved: 
MAIER GUTIERREZ &ASSOCIATES 

 
Did Not Approve    
JOSEPH A. GUTIERREZ, ESQ. 
Nevada Bar No. 9046 
DANIELLE J. BARRAZA, ESQ. 
Nevada Bar No. 13822 
8816 Spanish Ridge Avenue 
Las Vegas, Nevada 89148 

 
Attorneys for Plaintiffs/Counterdefendants  
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