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WHEREFORE, Jes ¥ V&MS“E% , prays that the court grant h‘éh&t& QG

relief to which he may be entitled in this proceeding.

EXECUTED at__ODCL.
on theéxg_ day of JA’Q(L L2020,

) (ﬂtmm

Signaglre of Pefitioner 9

VERIFICATION
Under penalty of perjury, pursuant to N.R.S. 208.165 et seq., the undersigned declares that he is

the Petitioner named in the foregoing petition and knows the contents thereof; that the pleading is

true and correct of his own personal knowledge, except as to those matters based on information and
belief, and to those matters, he believes them to be true,

@-mgn N ?ﬁm tgji)

Signa@;é of Petitfenel—

P MER

Atttorney for Petitioner

)
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CERTFICATE OF SER\'ICE BY MAILING

L /YS:(*W\PG\ )’l\ );\"@l\b

, hereby certify, pursuant to NRCP 5(b), that on this 2-8‘%

day ofjA((\(‘ ZO/J_) I mailed a true and correct copy of the foregoing, * /K L

Glali mmmd%m Aoaeled i o Wik o hehg

by placing document in a sealed pre-postage paid envelope and deposited said envelope in the

United State Mail addressed to the folloWing:
M Loushl , e o Ve kﬁc ;W\mﬁ(*
N8 C\RLY 200 ﬂ\\)\ (w
ﬁd) Léb\)\ FoEs 2@ W LR LA{M
L25 Vi t@i’% (W eigg -2212.
" B35 - alg(\__
CC:FILE
DATED: this 283 day ofAA;g}()‘L ,20 2D
)\& “%m /49
JAMES M TR Y #1190
/In Propria Personam
- Post Office Box 208,5.D.C.C.
Indian Springs. Ngvadg 89018
IN FORMA PAUPER]S:
i
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AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that tha preceding ?\%&L\‘ '\'D

(Title'of Document)

fled In District Court Case number_A ~1Q - 93315 3

i
K Does not contain the sodal security number of any person.
-OR-

O Contalns the sodal security number of a person as required by:

A. A spedfic state or federal law, to wit:
(State specific law)

~or-

B. For the administration of
for a federal or state grant.

| SIC%MQQ 3:\ Qé@x&\m 42890
gnatlire

Date

a public program or for an application

(@m& ?\( . %—‘fﬂ:ﬁ@?\

Print Name *

‘f)ﬁ\, OER.

TiHe
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(s'.‘la‘kCcu%mAﬁmy
Nevada Bar #001565
pc Distgtl:tAﬁuneyN
da 31"#013476
Lewis Avenue
Las Vi Nevada 89155-2212
)691:2500

ggzmcyfbr?luinﬁﬂ'
DISTRICT COURT
COUNTY, NEVADA
THE STATE OF NEVADA,
Plaintiff
CASENO. C-16-315718-|
DEPTNO. XIX
AMENDED
INFORMATION

-Vs-

JAMES HOWARD HA .hbs
James Howard Hayes Jr., #27967

Defendant,

STATE OF NEVADA i
g8

COUNTY OF CLARK ‘
STEVEN B. WOLFSON,DM!“ANomeywkhhandfortheCmmyofCluhsm

of Nevada, in the name and by the authority of the State of Nevada, informs the Court:

That JAMES HOWARD HAYES, aka, James Howard Hayes Jr., the Defendani(s)
above named, having committed the crime of ATTEMPT GRAND LARCENY (Category
nrdayicmuumm-mmzo.l.mu.z,lm-mcmﬂ,
morMﬂxe%dayowail,ZOB,withintheCumyofCIuk.StmofNev&a,wﬂm

wnwsam,faeemdeﬁeceofuumhuehmm&udmwided,mmmum

and dignity of the State of Nevada, did willfully, unlawfully, feloniously, and intentionally,
wﬁhmemwdepﬁvemewwnupammuytbceoﬁwwmmmdwrymy
lawful money of the UnimdShmhmamomofSGSﬂ.OO.ormm.ovmedbyMu
w
m

EXH’B’T u » Y|
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Electronically Filed
06/17/2016 02:44:33 PM

S b s

Clark County District Aftorney CLERK OF THE COURT

District
Bur #013476
Las Vi Nevada 89155-2212

fitohacy or P

LA, 6/23/16 DISTRICT COURT
ll,(I))'OO AM CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
Plaintiff,
-Vi- DEPT NO: XII

JAMES HOWARD HAYES,
aka James Howard Hayes, Jr., #2796708

Defeadant. INFORMATION

CASENO:  C-16-315718-1

STATE OF NEVADA

COUNTY OF CLARK
STEVEN B. WOLFSON, District Attorney within and for the County of Clark, State

of Nevada, in the name and by the authority of the State of Nevada, informs the Court:

That JAMES HOWARD HAYES, aka James Howard Hayes, Jr., the Defendant(s)
above named, having committed the crime of BURGLARY (Category B Felony - NRS
205.060 - NOC 50424), on ar about the 9th day of April, 2013, within the County of Clark,
StateofNevade,conuarytoﬂxefm fores and effect of staiutes in such cases mads and
provided, and against the peace and dignity of the State of Nevads, did then and there wilfully,
H unlawfully, and feloniously enter, with intent to commit larceny, Room No, 17151, of the

/4
m
/4
/i

| emer 2

WROITROBNIONTAIFI0723-RNRV-HAYES__JAMES)-801.D0CX
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EXCALIBUR HOTEL & CASINO, located at 3850 South Las Vegas Boulevard, Las Vegas,

Clark County, Nevada, occupied by JOSHUA JARVIS.
STEVEN B. WOLFSON

District Al
ﬁgkﬁdaﬂu lfgas thomey
BY VR T

District Attorncy
Nevada Bar #013476

2
WAZOIS QOIS 07N IF10723-INFM-HAYES__JAMES)-001.00CX
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EIGHTH JUDICIAL DISTRICT COURT

CASE SUMMARY
CASE NoO. C-16-315718-1

DEFT. HAYES ADJUDGED GUILTY of ATTEMPT GRAND LARCENY (F). Matter argued and submitted. Exhibits
presented. (see worksheets). Court FINDS State has sufficiently met the requirements of NRS 207.010. COURT
ORDERED, in addition to the $25.00 Administrative Assessment fee and a $3.00 DNA Collection fee; Deft.
SENTENCED UNDER the SMALL HABITUAL STATUTE to a MINIMUM of SIXTY (60) MONTHS and a MAXIMUM
of ONE HUNDRED SEVENTY-FOUR (174) MONTHS in the Nevada Department of Corrections (NDC);
CONSECUTIVE to case number C315123; with TEN (10) DAYS credit for time served. FURTHER ORDERED,
8150.00 DNA Analysis fee including testing to determine genetic markers WAIVED as previously ordered. NDC;

&/ 06/03/2019 &j Motion (8:30 AM) (Judicial Officer: Kephart, William D.)
06/03/2019, 07/15/2019
Defendant's Pro Per Motion to Withdraw Counsel
Matter Continued;
Granted;
Journal Entry Details:
Court noted Defendant not present and in custody with the Nevada Department of Corrections. COURT ORDERED,
Motion GRANTED as a Remittitur has been filed by the Supreme Court. NDC ;
Matter Continued,
Granted;
Journal Entry Details:
Mr. Sanfi advised he does not believe the motion can be granted as he must file the appeal pursuant to a Supreme
Court Order, COURT ORDERED, matter CONTINUED thirty days. NDC CONTINUED TO: 7/15/2019 8:30 AM;

10/07/2019] Motion (8:30 AM) (Judicial Officer: Bonaventure, Joseph T.)
Defendant's Pro Per Motion In the Nature of a Writ of Coram Nobis

DATE FINANCIAL INFORMATION

Defendant Hayes, James Howard L
Total Charges 28.00

Total Payments and Credits 0.00
Balance Due as of 10/4/2019 28.00

PAGE 12 OF 12 Printed on 10/04/2019 at 12:46 PM
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*PAGE 1 o 1 Ouor DLQE LAS VEGAS METROPOLITAN POLICE DEPARTMENT
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2] REBOOK O assenma O rorue Clwwoc O exrvoasveaas Ouwe Owo Owmv [OJcourtesvwod L] peramer
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URT: LAS VEGAS TOWNSHIP
msncaq&x COUNTY, NEVADA

le ~p

THE STATE OF NEVADA,

Plain "“3?' RC REVEDA
u. - " S
& T - io, GASENO:  13F10723X

-vs- :P‘b

DEPTNO: 3
JAMES HOWARD HAYES, aka,
James Howard Hayes, Jr. #2796708
Defendant. CRIMINAL COMPLAINT

- States, belonging to JOSHUA JARVIS; to-wit: lawal money of the United Siates, an Fone

The Defendant above named having committed the crimes of BURGLARY (Category
B Felony - NRS 205.060) and ATTEMPT GRAND LARCENY (Categocy D Feloay/Gross
Misdemeanor - NRS 205.220.1, 205.222.2, 193,330, in the manner following, to-wit: That
the said Defendant, on or about the 9th day of April, 2013, at and within the County of
Clark, State of Nevads,

COUNT 1 - BURGLARY
did then and there wilfully, unlawfuily, and feloniously enter, with intent to commit

larceny, Room No. 17151, of the EXCALIBUR HOTEL & CASINO, located at 3850 South
Les Vegas Boulevard, Las Vegas, Clark County, Nevada, occupied by JOSHUA JARVIS,
COUNT 2 - ATTEMPT GRAND LARCENY

did then and there wilfully, uniawfully, feloniously and intentionally, with intent to
depﬁvetheownerp«mmmﬂythmﬁmmmsted, take and carry away, lead away or
drive away personal property of a value of $650.00 or more, lawful money of the United

mdothapmanllm,bymkﬁlgmd/ormowngﬁemswmmthemnybmmmpped '
before he could take all the items.
n
/i
b/
y//4

s -

EXMBIT VT
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All of which is contrary to the form, force and effect of Statutes in such cases made
and provided and against the peace and dignity of the State of Nevada. Said Complainant
makes this declaration subject to the penalty of perjury.

0723X/cb

PAWPDOCS\OOMPLTWCOMP20IN 07\20131672301.D0C
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EIGHTH JUDICIAL DISTRICT COURT
CLERK OF THE COURT
REGIONAL JUSTICE.CENTER
200 LEWIS AVENUE, 3™ FI.
LAS VEGAS, NEVADA 89155-1160
(702) 671-4554

Steven D. Grierson Anntoinette Naumec-Miller
Clerk of the Court Court Division Administrator

April 15,2019

Attorney: Michael W. Sanft Case Number: C-16-315718-1
Sanfi Law Department: Department 19

Attn Michael W Sanft
324 South 3rd Street - 2nd Floor
Las Vegas NV 89101

Defendant: James Howard Hayes

Attached are pleadings received by the Office of the District Court Clerk which are being

forwarded to your office pursuant to Rule 3.70.

Pleadings: Motion To Modify And Correct Illegal Sentence

Rule 3.70. Papers which May Not be Filed

Except as may be required by the provisions of NRS 34.730 to 34.830,
inclusive, all motions, petitions, pleadings or other papers delivered to
the clerk of the court by a defendant who has counsel of record will not
be filed but must be marked with the date received and a copy
forwarded to the attorney for such consideration as counsel deems
appropriate. This rule does not apply to applications made pursuant to
Rule 7.40(b)(2)(ii)-

Cotdially yours,
DC Criminal Desk # 7
Deputy Clerk of the Court
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E}(ﬁj\g . EIGHTH JUDICIAL DISTRICT COURT
//—: CLERK OF THE COURT
, REGIONAL JUSTICE CENTER
i 200 LEWIS AVENUE, 37 Fi.

LAS VEGAS, NEVADA 89155-1160
(702) 671-4554

Steven D. Grierson Anntoinette Naumec-Miller
Clerk of the Court Court Division Administrator

June 18, 2019

Attorney: Michael W. Sanft Case Number: C-16-315718-1 1
Sanft Law Deparitment: Department 19 i
Attn Michael W Sanft
324 South 3rd Street - 2nd Floor
Las Vegas NV 89101

Defendant: James Howard Hayes

Attached are pleadings received by the Office of the District Court Clerk which are being

forwarded to your office pursuant to Rule 3.70.

Pleadings: Motion To Modify And Or Correct Illegal Sentence

Rule 3.70. Papers which May Not be Filed

Except as may be required by the provisions of NRS 34.730 to 34.830,
inclusive, all motions, petitions, pleadings or other papers delivered to
the clerk of the court by a defendant who has counsel of record will not
be filed but must be marked with the date received and a copy
forwarded to the attorney for such consideration as counsel deems
appropriate. This rule does not apply to applications made pursuant to
Rule 7.40(b)(2)(ii).

Cordially yours,
DC Criminal Desk # 7
Deputy Clerk of the Court
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Steven D. Grierson
Clerk of the Court

. /q
(\ﬁ%\%\ \ EIGHTH JUDICIAL DISTRICT COURT

CLERK OF THE COURT

REGIONAL JUSTICE CENTER
/ 200 LEWIS AVENUE, 3" FI.

LAS VEGAS, NEVADA 89155-1160
(702) B71-4554

Anntoinette Naumec-Miller
Court Division Administrator

July 15,2019

Attorney: Michael W. Sanft Case Number: C-16-315718-1
Sanft Law Department: Department 19

Attn Michael W Sanft
324 South 3rd Street - 2nd Floor
Las Vegas NV 89101

Defendant: James Howard Hayes

Attached are pleadings received by the Office of the District Court Clerk which are being

forwarded to your office pursuant to Rule 3.70.

Pleadings: Motion To Withdraw Plea

Rule 3.70. Papers which May Not be Filed

Except as may be required by the provisions of NRS 34.730 to 34.830,
inclusive, all motions, petitions, pleadings or other papers delivered to
the clerk of the court by a defendant who. has counsel of record will not
be filed but must be marked with the date received and a copy
forwarded to the attorney for such consideration as counsel deems
appropriate. This rule does not apply to applications made pursuant to
Rule 7.40(b)(2)(ii).

Cordially yours,
DC Criminal Desk # 7
Deputy Clerk of the Court
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IN THE 8% JUDICIAL DISTRICT COURT OF THE STATE OF

NEVADA IN AND FOR THE COUNTY OF (" (‘éf&}\

THE STATE OF NEVADA, .
CASE NO. (-1l "315 218 -]

DEPT.NO. 19

Plaintiff

- Defendant.

MOTION TO WITHDRAW _ pLEA "Alkees Dl

T 1) H . .
COMES NOW, Defendant, dﬂm}f‘f) ' Fng -, proceeding in proper

person, and moves this Hohorable Court for an Order granting him permission to withdrawal his Plea

Agreement in the the case number ﬁ-— IL, - 3]6 Ql ;l '-1 , on the date of ig*h in the month

of *¥n the yearg f )]ﬂ .where defendant was then represented by ljl ;g‘ t{z‘ E’z N iél\f ﬂ as

counsel. This Motion is based on all papers and pleadings on file with the Clerk of the Court which are

hereby incorporated by this reference, and Points ‘and Authorities herein and attached Affidavit of

Defendant,
—

: : 2 Vond

g:: Dated this E-“\ day of J\X\.\.g , 20 ‘q

O

Ui Respectfully submitted,

| | NCD N ﬂm&o

!
i Defegﬁant in Proper Person®

.

o

3 3 _opn
LR S Sy )

s
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EIGHTH JUDICIAL DISTRICT COURT
CLERK OF THE COURT
REGIONAL JUSTICE CENTER
200 LEWIS AVENUE, 3" FI.
LAS VEGAS, NEVADA 89155-1160

(702) 671-4554
Steven D. Grierson Anntoinette Naumec-Miller
Clerk of the Court Court Division Administrator
June 04, 2019
Attorney: Michael W. Sanft Case Number: C-16-315718-1
Sanft Law - Department: Department 19

Attn Michael W Sanft
324 South 3rd Street - 2nd Floor
Las Vegas NV 89101

Defendant: James Howard Hayes

Attached are pleadings received by the Office of the District Court Clerk which are being
forwarded to your office pursuant to Rule 3.70.

Pleadings: Motion To Modify And Or Correct Illegal Sentence

Rule 3.70. Papers which May Not be Filed

Except as may be required by the provisions of NRS 34.730 to 34.830,
inclusive, all motions, petitions, pleadings or other papers delivered to
the clerk of the court by a defendant who has counsel of record will not
be filed but must be marked with the date received and a copy
forwarded to the attorney for such consideration as counsel deems
appropriate. This rule does not apply to applications made pursuant to
Rule 7.40(b)(2)(ii).

Cordially yours,
DC Criminal Desk # 7
Deputy Clerk of the Court
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1 THE COURT: Anything else? 1 A. I went to sleep somewhere around midnight. At
2 MR. SANFT: No, Your Honor. 2 2:00in the morning I heard my door open, and I sat up
3 THE COURT: All right, Officer, thank you 3 in bed and looked over at the door. At the door I left
4 for your testimony. You're free to go. Just don't 4 the lights on to illuminate kind of the bathroom/closet
5§ discuss it with anyone. 5 area, andl §ayy1__tqld1£ goor open W|th a P
6 THE WITNESS: Thank you. Yes, ma'am. 6 therethatl Elld not recogmze '
7 MR. ROWLES: Your Honor, the State's next 7 b“i‘frs:tér‘t'lyéa: I'was startie
8 witness would be James McGrath. 8 room. ‘ o T
9 THE COURT: Come on up, sir. 9 Q Do you see that person here in court today?
10 Whereupon, 10 A. Yes.
11 JAMES MCGRATH, 1 Q. Could you point to him and describe an article of
12 having been first duly sworn to testify to the truth, 12 clothing that he's wearing today?
13 the whole truth and nothing but the truth, was examined 13 A;"’_I_\g_g_r_t_igle of clothing? BI}_JE_.‘__\\&QQ
14 and testified as follows: 14 Q. cCan you point to him?
15 THE CLERK: Go ahead and have a seat. State 15 THE COURT: Where are you pointing?
16 vyour first and last name and spell it for the record. 16 MR. ROWLES: .
17 THE WITNESS: James McGrath. McGrath is 17 Q. Do you -- take another look. )
18 M-c-G-r-a-t-h. 18 MR:-SANFF—Your-Honor—~3Ust for the
19 THE COURT: Go ahead. 19 record, he has identified somebody -- I'm sorry, can you
20 DIRECT EXAMINATION 20 describe something about what the person wearing blue,
21 BY MR. ROWLES: Thank you, Your Honor. 21 please? T
22 Q. Sir, I would like to turn your attention to the 22 THE WITNESS: mﬁ
23 weekend of January 25th, 2019, into the weekend of 23 {arm. No, wait. Never mind. Mw‘ﬂﬁﬁ“ 555
24 January 26th or the day of January 26th. Were you at 24 MR. ROWLES? )
25 the Mirage Hotel & Casino? 25 Q. Can you take another look around, sir? ~
22 e ¥}
1 A. Yes. 1 CTHE COURT: Hold on. Just for the record, )
2 Q. Were you here for a business trip? 2 \he's identifying an ln—custody who is sitting down ,./
3 A. Yes. 3 THE WITNESS: Third one from the right.
4 Q. Did you bring anybody with you during that 4 THE COURT: Thlrd one from the right. That)
5 business trip? § Cwould be this defendant with the beard on him? __ﬂ,/
6 A. No. 6 " THE WITNESS: Yes.
7 Q. Did you have any other guests or any occupants of 7 THE COURT: Okay. Go ahead.
8 the hotel room that you stayed in at the Mirage? 8 MR. ROWLES:
9 A. No. 9 Q. _How. posutlve are you, S|r? R
10 Q. Do you know a person by the name of James Howard 10 (:K Apparently not very p05|t|ve at this point. 3
11 Hayes? 11 Q. Do you see anyone else in the courtroom --
12 A. No. 12 MR. SANFT: Objection, Your Honor. I don't
13 Q. Have you ever given an individual by the name of 13 understand why we're going with this line of questioning
14 James Howard Hayes permission to enter one of your hotel 14 now. He's already identified who he believes is the
15 rooms? 15 person standing in the doorway. Now the State wants to
16 A. No. 16 have another shot at the ring here. So I think he's
17 Q. If you could look around the entire courtroom and 17 already identified who he believed was the person.
18 see, have you ever given anyone in this courtroom 18 MR. ROWLES: That's fine, Judge. I'll move
19 permission to enter the hotel room that you were at in 19 on.
20 the Mirage that weekend? 20 THE COURT: Yeah, it's sustained. I think
21 A. No. 21 we've established that. '
22 Q. Iwant to talk a little bit about what happened 22 Mﬂ_mn‘_,,MR»- ROWLES =g Sty
23 on January 26, 2019, in the morning hours of that date 23 Q. At that point in time you said the lnleIduall‘))
24 when you were at the Mirage. Can you walk us through 24 che courtroom -- left the house" Wl raal
25 what happened in the morning hours? 25 A““'Y"e“éﬁr‘ T

)

02/28/2019 08:00:58 PM

Page 21 to 24 of 33
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25 ‘thought about that until just now. I had just gotten
PLTT about th

HERRca L P s s I
et s s

. * 25 27
1 Q. Orroom. Did you eventually make contact with 1 in--
2 security? 2 MR. ROWLES: Your Honor, I'm going to object
3 A. Yes. 3 as to relevance.
4 Q. When you made contact with security, did they 4 THE COURT: That's okay. Overruled.
5§ bring you to a holding area? 5 THE WITNESS: I met probably four or five
6 A. Yes, they did. 6 people from my company at the hotel.
7 Q. Did they show you the individual that they had in 7 MR. ROWLES:
8 custody? 8 Q. Do you know where at the hotel you were meeting
9 A. Yes. 9 vyour-people?- e '
10 Q. Was Metro there as well? 10 A. Various places. I don't remember spe@
1 A. Yes. There were approximately six Metro 11 \ no. - N
12 officers. 12 Q. Dmu, during the time that you were with the
13 Q. Did you identify the person that they had 13 people fr_omay;gl_{;.group, have drinks and -- ;
14 detaWW;’M 14 A. Yes, I did:
15 . Yes, and I identified him for a number o’@ 16 Q What were.you, drlnklng that night?
16 / now I'm obviously questioning it -- but he was wearing 16 A’A It was Maker's Mark 46 3
17 the same clothing that I saw in my room. It was kind of 117 QOkay ™ A
1 a white jacket or a white fleece maybe or something like’ | 18 THE COURT: I don't know what that is. What
1 that. 19 s that?
20 Q. And did you give a specific percentage as to 20 THE WITNESS: It's a bourbon.
21 positive you were? ) 21 MR. SANFT: Maker's Mark.
22 (Am;@ 22 THE COURT: Oh, okay.
23 MR. ROWLES: Nothing further, Your Honor. 23 MR. SANFT:
24 THE COURT: Cross? 24 Q. Now, with regards to Maker's Mark, how are you
25 CROSS-EXAMINATION 25 drinking it? Do you drink that neat? Do you drink it
26 28
1 BY MR, SANFT: 1 on the rocks? ,
2 Q. Sir, what were you doing in Las Vegas at the 2 A. On the rocks.
3 time? 3 Q. Okay. On the rocks. Do you recall how many
4 A. I was on a business trip. 4 drinks that you had that night prior to going to bed?
5 Q. Like a conference of some sort? 5 i’* A. _‘,Ma”_y.l')f three or four.}
6 A. Yes. 6 Q. Okay. Now, when --
7 Q. And when I say conference, is it one of the ones 7 A. Let's go with three.
8 where you go with other people in your industry and you 8 Q. Three is good. Now, in terms of that night, you
9 meet and talk about kinds of -- 9 go to bed and you're laying in bed and then you say you
10 A. Yes. It was a furniture show. It's actually the 10 leave the light on. Is that the light in the hallway of
11 furniture -~ it's the marketplace near here. 11 the room or is it the one in the bathroom?
12 Q. So the marketplace that's right down here? 12 A. So it's the light in the hallway. As I remember,
13 A. Yeah. 13 it was sort of in front of the door. And I think there
14 Q. And on this particular night you were in your 14 was a closet there and also the bathroom. So just right
15 hotel room. You were there about midnight. Somewhere 15 in that area, but it was not the bathroom light.
16 around between that and 2:00 you went to sleep? 16 Q. And the room that you were in, was that a single
17 A. Yes. ) 17 bed or was it --
18 Q. So prior to that were you out having a good time, 18 A. Double bed.
19  enjoying-the~Str p? s omssm maamenn - 19 Q. Double bed. And when you were sleeping in your
20 (A No, I wﬂgg_l},,!?.lﬁjggss. .And, no, I was not. 20 room on this night, which bed did you choose, one closer
21 Q. So what were you doing prior to midnight between 21 to the bathroom or the one closest to the window?
22 the hours -- T g 22 A. Closest to the window.
23 A. Oh, well, I mean, I had -- I went out to dinner., 23 Q. Okay. So you said you heard basically at some
24 { Actually, no, I didn't. I'm trying to think. I hadn't 24 point the door open, and you looked over and you couldl
25 see someone standing there?
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1 A. Direct line of sight. 1 Defense rests.
2 Q. Right. So you said that he opened the door and 2 MR. ROWLES: Submit for rebuttal, Your
3 he looked startled that you were there? 3 Honor.
4 A. Yes. C&/’) 4 THE COURT: Submit.
5 Q. He didn't say anything to you? o e | 5 MR. SANFT: Your Honor, we'll submit as
6, A. Ithought he said™'I'fii"30 sorr';ror something like | 6 well.
7@'&—/ mwﬂ‘-m‘"’*‘*/ 7 THE COURT: All right. Sir, the purpose of
8 ’WESWLES: Objection. Hearsay. Move to 8 today is for preliminary hearing. It's slight or
9 strike 9 marginal evidence that a crime was committed or that
10 THE COURT: 1 think he's just saying I 10 these crimes were committed and that you committed it.
11 thought. I'm going to overrule it for right now. 11 Based upon the testimony today with the
12 MR. SANFT: 12 guest, even thougmgggw%ﬁg@n, he
13 Q. So whatever was said in the room, did he take a 13 identified someone that night that came into his_room
14 step.into.the.reom?——— 14  without permission..
15 77 A. 1 thought he took a step in, but it was not ve@ 15 A person was later detained. That person
16 \far. Itwas rlght at the doorwayand-- " [16 wasyou. Ahmrm?mi'i%@?k@‘i'n’tmﬁérSo
17 Q. was s that before or after he said what he said to 17 TIfind that the State has than met its burden. >
18 you? 18 So it appears to me from the Complaint on
19 A. It would have been before. 19 file that the following crimes were committed, to-wit:
20 .—And-then~he tufned around. and walked out? 20 Count 1, burglary; Count 2, unlawful use of hotel key.
21 iYe;sLind he closed the door :} 21 I hereby order the said defendant to be held
22 MRSANFT: Okay Thave no further 22 to answer to said charges in the Eighth Judicial
23 questions. 23 District Court, County of Clark, State of Nevada, at the
24 THE COURT: Anything else, State? 24 following date and time.
25 REDIRECT EXAMINATION 25 THE CLERK: February 28th, 10:00 a.m., lower
oo 30 32
1 BYoMRuROWLEES wmcmmneanmret=rn 1 level arraignment.
2 Q. Sir, do you wear glasses? 2 THE COURT: We'll remand him on Count 2 so
3 A. No. i 3 he gets his credit.
4 | MR. ROWLES: Nothing further. 4 MR. SANFT: Thank you, Your Honor.
5 THE COURT: Sir, thank you very much for 5 MR. ROWLES: Thank you, Judge.
6 your testimony. You're free to go. Just don't discuss 6 -000-
7 it with anyone. Okay? 7 ATTEST: FULL, TRUE AND ACCURATE TRANSCRIPT OF
8 THE WITNESS: Okay. 8 PROCEEDINGS.
9 THE COURT: Thank you, sir. 9
10 MR. ROWLES: Judge, I'll rest. 10
11 THE COURT: Okay. 11 /S/Kristine Fluker
12 MR. SANFT: Your Honor, I've spoken to my 12
13 client. He will respectfully decline his right to 13 KRISTINE A. FLUKER, CCR NO. 403
14 testify at this preliminary hearing, and we will also 14
16 rest at this time. 15
16 THE COURT: All right. Sir, do you 16
17 understand that by not testifying today, I will not use 17
18 that against you in any way? Do you understand? 18
19 THE DEFENDANT: Yes, ma'am. 19
20 THE COURT: All right. And it's my 20
21 understanding that you are seeking -- you're listening 21
22 to the advice of counsel and not going to be testifying 22
23 today, right? 23
24 THE WITNESS: Correct. 24
25 THE COURT: All right. The State rests. 25
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/s/ Douglas, J.
Douglas

/s/ Pickering, J.
Pickering

Concur

Concur by: CHERRY

CHERRY, J., concurring:

I just want to make it perfectly clear how | view the jurisprudence set forth in Turpin v. Sheriff, 87 Nev.
236, 484 P.2d 1083 (1971), and the amendment identified as NRS 174.085 as an exception to bar
another prosecution for the same offense following dismissal of an action where there is no other
information or indictment pending for that offéfise. ST

The big distinction between using Turpin to allow the State to prosecute a defendant when it has
elected, between two pending forms of prosecution and not allowing the State to pursue an election
between two pending forms of prosecution in accordance with NRS 174.085 is when the dismissal
occurs either before the subsequent form of prosecution is obtained or after the Subsequent form of
prosecution is obtained by the State.

If th'_é,__,State,f.iI_esmaAcr_iminal‘”c“é“rﬁ”b‘lﬁint or information, then dismisses the case, and subsequently indicts
the defendant.on the same charge or charges, NRS 174.085 comes into_play. to bar the subseguent
prosecution for the same otfense of Gffénses, Uniess good cause is shown to the court and upon
witiften findings and & court order o thateffect. However, if the dismissal occurs when {125 Nev. 818}
both forms of prosecution are still pending NRS 174.085 is not applicable.

Finally, | want prosecutors and criminal defense attorneys to know that if a criminal complaint or
information is filed and then the defendant is indicted on the same charges and additional charges,
Turpin applies if the criminal complaint or information is dismissed and NRS 174.085 would not be
applicable{221 P.3d 716} nor would dismissal by the court of the indictment be proper.

/sl Cherry, J.
Cherry

Footnotes

1

Judge Joseph T. Bonaventure signed Thompson's judgment of conviction; however, Judge Lee A.
Gates signed the order denying Thompson's motion to dismiss.
2

Judge Lee A. Gates also signed the order denying Thompson's motion to suppress identification.
3

NRS 174.085 governs, among other things, the effect of a voluntary dismissal and states that "[a]fter
the arrest or incarceration of the defendant, the prosecuting attorney may voluntarily dismiss an
indictment or information without prejudice to the right to bring another indictment or information only

nvcases 9
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upon good cause shown to the court and upon written findings and a court order to that effect." NRS
174.085(7).
4

NRS 178.554 allows the State to dismiss a criminal complaint or indictment at any time prior to trial.
5

NRS 178.556 permits a court to dismiss an indictment, information, or criminal complaint for
unnecessary delay.
6

Because we conclude that the district court properly found that Coppola was not testifying as an
expert, we need not reach Thompson's argument that he was not given notice of the alleged expert
testimony.

7

From this it follows that it was not an abuse of discretion for the district court to deny Thompson's
pretrial motion in limine to exclude the photographs. Thompson also argues on appeal that the district
court should have excluded the photographs because their probative value was substantially
outweighed by the danger of unfair prejudice. See NRS 48.035(1). Thompson did not object to the
photographs on this ground below, and he cannot assert new grounds for objection on appeal. Geer v.
State, 92 Nev. 221, 224, 548 P.2d 946, 947 (1976). Thompson also has not demonstrated plain error
in this respect. See NRS 178.602 ("Plain errors or defects affecting substantial rights may be noticed

~ although they were not brought to the attention of the court.”); Moore v. State, 122 Nev. 27, 36-37, 126

P.3d 508, 514 (2006) (explaining that failure to object generally precludes appellate review unless the
defendant demonstrates plain error).
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A superseding indictment charging an offensethat is a lesser included offense of an offense

contained in the original indictment does not broaden or substantially amend the original charges. Benitez
v. State, 111 Nev. 1363, 904 P.2d 1036, 111 Nev. Adv. Rep. 154, 1995 Nev. LEXIS 153 (Nev. 1995).

The justice court had no authority to sua sponte amend a felony complaint to a misdemeanor.
Parsons v. Fifth Judicial Dist. Court ex rel. County of Nye, 110 Nev. 1239, 885 P.2d 1316, 1994 Nev.
LEXIS 165 (1994).

An information cannot be amended so as to charge an offense not shown by the evidence
taken at the preliminary examination. Hanley v. Zenoff, 81 Nev. 9, 398 P.2d 241, 1965 Nev. LEXIS 195
(1965), superseded by statute, Snyder v. State, 103 Nev. 275, 738 P.2d 1303, 1987 Nev. LEXIS 1633
(1987) (decision under former similar statute).

Information properly amended to conform with preliminary hearing testimony.

State was properly permitted to amend the information on the first day of trial because defendant's
rights were not prejudiced and the charges remained same; the information was amended to conform to
the victim's testimony at the preliminary hearing. Viray v. State, 121 Nev. 159, 111 P.id 1079, 121 Nev.
Adv. Rep. 19, 2005 Nev. LEXIS 23 (Nev. 2005).

An amendment cannot prejudice the defendant.

Although amendment of an information is usually within the trial court's discretion, that discretion is
abused if an additional or different offense is charged or the substantial rights of the defendant are
prejudiced. Green v. State, 94 Nev. 176, 576 F.2d 1123, 1978 Nev. LEXIS 516 (Nev. 1978).

Defendant's substantial rights were prejudiced by an amendment of the information that added felony
murder, alleging that defendant kidnapped victim prior to murdering him, because defendant had already
testified, had no notice prior to testifying of any allegations of facts that would support a charge of felony
murder and thus had no opportunity to defend the charge. Jennings v. State, 116 Nev. 488, 998 P.2d 557,
116 Nev. Adv. Rep. 56, 2000 Nev. LEXIS 61 (Nev. 2000).

" Amendment prejudiced substantial rights.

The trial court did not abuse its discretion in determining that defendant's substantial rights were
prejudiced by the amended information alleging aiding and abetting as an additional theory of murder
where State did not offer this amended information until the day of trial and there was no indication that
prior to the morning of trial defendant received adequate actual notice of the State's theory that he aided
and abetted the murder of victim. State v. Eighth Judicial Dist. Court, 116 Nev. 374, 997 P.2d 126, 116
Nev. Adv. Rep. 40, 2000 Nev. LEXIS 36 (Nev. 2000).

A charge already dismissed may:not be added by amendment.

Neither NRS 174.145, 34.520, nor this section permit the court to order the amendment of an
information to restate a charge that has been dismissed by the magistrate at the preliminary examination,
even though the magistrate's order was clearly erroneous. Martin v. Sheriff, Clark County, 88 Nev. 303,
496 P.2d 754, 1972 Nev. LEXIS 453 (Nev. 1972).

Clerical change is not prejudicial.
NVCODE 2
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174.085. Proceedings not constituting acquittal; effect of acquittal on merits;
proceedings constituting bar to another prosecution; retrial after discharge of jury; effect
of voluntary dismissal.

1. If a defendant was formerly acquitted on the ground of a variance between the indictment,
information or complaint and proof, or the indictment, information, or complaint was dismissed
upon an objection to its form or substance, or in order to hold a defendant for a higher offense
without a judgment of acquittal, it is not an acquittal of the same offense.

2. If a defendant is acquitted on the merits, the defendant is acquitted of the same offense,
notwithstanding a defect in the form or substance in the indictment, information, or complaint on
which the trial was had.

3. When a defendant is convicted or acquitted, or has been once placed in jeopardy upon an
indictment, information or complaint, except as otherwise provided in subsections 5 and 6, the
conviction, acquittal or jeopardy is a bar to another indictment, information or complaint for the
offense charged in the former, or for an attempt to commit the same, or for an offense necessarily
included therein, of which the defendant might have been convicted under that indictment,
information or complaint.

4. In all cases where a jury is discharged or prevented from giving a verdict by reason of an
accident or other cause, except where the defendant is discharged during the progress of the trial
or after the cause is submitted to them, the cause may be again tried.

5. The prosecuting attorney, in a case that the prosecuting attorney has initiated, may
voluntarily dismiss a complaint:

(a) Before a preliminary hearing if the crime with which the defendant is charged is a
felony or gross misdemeanor; or

(b) Before trial if the crime with which the defendant is charged is a misdemeanor,

without prejudice to the right to file another complaint, unless the State of Nevada has
previously filed a complaint against the defendant which was dismissed at the request of the
prosecuting attorney. After the dismissal, the court shall order the defendant released from
custody or, if the defendant is released on bail, exonerate the obligors and release any bail.

6. If a prosecuting attorney files a subsequent complaint after a complaint conceming the
same matter has been filed and dismissed against the defendant:

NVCODE 1
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(a) The case must be assigned to the same judge to whom the initial complaint was
assigned; and

(b) A court shall not issue a warrant for the arrest of a defendant who was released from
custody pursuant to subsection 5 or require a defendant whose bail has been exonerated pursuant
to subsection 5 to give bail unless the defendant does not appear in court in response to a
properly issued summons in connection with the complaint.

7. The prosecuting attorney, in a case that the prosecuting attorney has initiated, may
voluntarily dismiss an indictment or information before the actual arrest or incarceration of the
defendant without prejudice to the right to bring another indictment or information. After the
arrest or incarceration of the defendant, the prosecuting attorney may voluntarily dismiss an
indictment or information without prejudice to the right to bring another indictment or
information only upon good cause shown to the court and upon written findings and a court order
to that effect.

HISTORY:
1967, p. 1416; 1971, p. 596; 1997, ch. 504, § 1, p. 2391.

NOTES TO DECISIONS

Robbery convictions of defendants who entered guilty pleas did not bar subsequent
prosecution for murder committed during the robbery when victim died from his injuries on double
jeopardy grounds; robbery and murder are separate and distinct offenses. Carmody v. Seventh Judicial
Dist. Court, 81 Nev. 83, 398 P.2d 706, 1965 Nev. LEXIS 205 (Nev. 1965} (decision under former similar
statute).

A void conviction is not a bar to a second conviction.

Where the initial complaint was fatally defective, the municipal court never acquired jurisdiction over
the defendant, since the court was without jurisdiction, the defendant's conviction was void; therefore, the
prior conviction is not a bar to the present proceedings, and double jeopardy has not attached. Williams v.
Municipal Judge of Las Vegas, 85 Nev. 425, 456 P.2d 440, 1969 Nev. LEXIS 391 (Nev. 1969).

The beating administered to a robbery victim with an empty firearm after all the elements of the
crime of robbery were complete, constituted a separate offense from the offense of robbery, and trying
defendant for assault with intent to kill by virtue of said beating did not constitute double jeopardy. State v.
Feinzilber, 76 Nev. 142, 350 P.2d 399, 1960 Nev. LEXIS 91 (Nev. 1960) (decision under former simifar
statute).

Where a defendant has been placed in jeopardy in a trial which is terminated prior to an
acquittal or a conviction, retrial is not automatically barred; retrial is not prohibited by the double jeopardy
bar if a prosecutor demonstrates “manifest necessity” for the mistrial. There was a manifest necessity for
the mistrial, where the record established that the witness' own conduct was the sole reason for her failure
to appear and the witness' absence would have effectively prevented the state from presenting its case.

NVCODE 2
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FILED

Post Office Box 208, SDCC MAY 2 7 2020
Indian Springs, Nevada 83070 7h
| cu RK{')FCOUﬁ

INTHE _@*" _ JUDICIAL DISTRICT COURT OF
THE STATE OF NEVADA IN AND FOR THE
- COUNTY OF _( Ik |
Qe Uty "Herade Requested

)

%

g "Case No. A ‘\q‘?ﬁa%1§~ L\)
; Dept. No. iq
)

)

)

)

Petitioner,

Docket

Rcspondent(s).

Sdpplemaﬁél Pedicho)’

PETITION FOR WRIT QF HABEAS CORPUS (POST-CONVICTION)

- INSTRUCTIONS:
(1) This petition must be legibly handwritten or typewritten signed by the petitioner and verified.

(2) Additional pages are not permitted except where noted or with respect to the facts which you
rely upon to support your grounds for relief. No citation of authorities need be furnished. If briefs
or arguments are submitted, they should be submitted in the form of a separate memorandum.

(3) If you want an attomney appoinied, you must complete the Affidavit in Support of Request to
Proceed m Forma Pauperis. You must have an authorized officer at the prison complete the .
certificate as to the amount of money and securities on deposit to your credit in any account in the

institution.

_ (4) You must name as respondent the person by whom you are confined or restrained, If you are
in a specific institution of the department of corrections, name the warden or head of the insfitution.
If you are not in a specific institution of the department within its custody, name the director of the

department of corrections.

(5) You must include all grounds or claims for relief‘nhich you may have regarding your

conviction and sentence,

RECE!
MAY 13 2020 -

CLERK OF THE COURT
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Summarize briefly the facts supporting each ground. If necessary, you may attach pages stating

additional grounds and facts suppom'ng same.
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ADDITIONAL FACTS OF THE CASE:
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1 Jomnes ks

, hereby certify, pursuant to NRCP 5(b), that on this ] 5"

21
. 2

3| day of M‘é(\ , 20 Q\D I mailed a true and correct copy ot: the foregoing, “ ?{ﬁ‘l\’\u\\, 'JmL
o[ 202 ot bobies copus“Supglna el pebbion .

53 } by placing document in a sealed pre-postage paid envelope and deposited said envelope in the

6 | United State Mail addressed to the following:
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19]  DATED: this L% day of flﬂg 2020
20
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D) N AT #)IP07E
22 /In Propria Personam
Post Office Box 208S.D.C.C

23 Indi In 8901
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25
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AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding/Pij’\JQG\X ’@f oY’ 9[

A bl coe ™ dupdem adial Pebrbd

(Title of Document) o

filed in District Court Case number A -3 315 - Ug

[\~ Does not contain the soclal security number of any person.

-OR-

O Contains the social security number of a person as required by:

A. A spedific state or federal law, to wit:

(State specific law)
-or-

B. For the administration of a public program or for an application
for a federal or state grant.

Comnlihyn G
Signatife Date

(s )\ ,‘)-I;‘(\"l i55)

Print Name

MO QER.

Title 7
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THIS SEALED
DOCUMENT,
NUMBERED PAGE(S)
279 - 281
WILL FOLLOW VIA
U.S. MAIL
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Nevies S W # (250
/ In Propria Personam JUN 04 202
Post Office Box 208 S.D.C.C. : i
Indian Springs, Nevada 89048 20 %g%
DISTRICT COURT
CLARK COUNTY, NEVADA
(R das) ! oeal
| \E § Case No.]‘_l) -\ i‘q‘qag)lg“\k{
NS gr v):l‘ﬁil% % Dept No. ‘q .
(o2 hﬁu&) % Docket
NOTICE OF MOTION
YOU WILL PLEASE TAKE NOTICE, that
will come on for hearing before the above-entitled Court on the . dayof , 20

at the hour of o’clock .M. In Department __, of said Court.

CCFILE

DATED: this {® day of M&R) ,202D.

/In Propria Personam
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AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding MUBQD\& %(L

Deramoia Colaee & Sudas

" (Title of Document)

filed in District Court Case number A '\q - QQ?)Z) \6 - ll\(

[§/ ' Does not contain the soclal security number of any person.

-OR-

[]. Contains the social security number of a person as required by:

A. A spedific state or federal law, to wit:

(State specific law)
-or-

B. For the administration of a public program or for an application
for a federal or state grant.

Cdeeon gl 582D

Sigrét'ure Date
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THIS SEALED
DOCUMENT,
NUMBERED PAGE(S)
290 - 294
WILL FOLLOW VIA
U.S. MAIL
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Electronically Filed
6/5/2020 9:43 AM
Steven D. Grierson
DISTRICT COURT CLERK OF THE COU
CLARK COUNTY,NEVADA W ’E,

oo ok

James Hayes, Plaintiff(s) Case No.:  A-19-793315-W
Vs.
Nevada State of, Defendant(s) Department 19

NOTICE OF HEARING

Please be advised that the Plaintiff's Motion for Peremptory Challenge of Judge and to

Disqualify Judge William "Bill"Kephart in the above-entitled matter is set for hearing as

follows:;
Date: July 07, 2020
Time: 9:00 AM

Location: RJC Courtroom 17A
Regional Justice Center
200 Lewis Ave.
Las Vegas, NV 89101
NOTE: Under NEFCR 9(d), if a party is not receiving electronic service through the
Eighth Judicial District Court Electronic Filing System, the movant requesting a

hearing must serve this notice on the party by traditional means.

STEVEN D. GRIERSON, CEO/Clerk of the Court

By: /s/ Michelle McCarthy
Deputy Clerk of the Court

CERTIFICATE OF SERVICE

I hereby certify that pursuant to Rule 9(b} of the Nevada Electronic Filing and Conversion
Rules a copy of this Notice of Hearing was electronically served to all registered users on
this case in the Eighth Judicial District Court Electronic Filing System.

By: /s/ Michelle McCarthy
Deputy Clerk of the Court

297
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Electronically Filed
6/10/2020 3:14 PM
Steven D. Grierson

CLERK OF THE COU
RSPN C%»A ﬁ "“‘"""'

STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

TALEEN PANDUKHT

Chief Deputy District Attorney
Nevada Bar #05734

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA
JAMES HOWARD HAYES,
aka James Howard Hayes Jr,,
#2796708
. 214076 -
Plaintiff, CASE NO:  A-19-793315-W
-VS-

THE STATE OF NEVADA, DEPTNO:  XIX

Defendant.

STATE’S RESPONSE AND MOTION TO STRIKE PETITIONER’S AFFIDAVIT OF
ACTUAL INNOCENCE NOT MERE LEGAL INSUFFICIENCY BUT “FACTUAL
INNOCENCE”

DATE OF HEARING: JUNE 15, 2020
TIME OF HEARING: &:30 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through TALEEN PANDUKHT, Chief Deputy District Attorney, and
hereby submits the attached Points and Authorities in State’s Response to Petitioner’s
Affidavit of Actual Innocence not Mere Legal Insufficiency but “Factual Innocence,” and in
support of the State’s Motion to Strike the same.

This Response 1s made and based upoen all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, 1f
deemed necessary by thus Honorable Court.

i
i

"E'2g('8'!CNT‘r’T)-'\_NF.T' CRMOUASE2 2003 340 03 20 3340630 -REPN-(JAMES HOWARTI HAYFS JR =000 THOCX

Case Number: A-19-793315-W
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE

On or about July 23, 2013, James H. Hayes (hereinafter, “Petitioner”) was charged by
way of Criminal Complaint with one count of BURGLARY (Category B Felony — NRS
205.060) and one count of ATTEMPT GRAND LARCENY (Category D Felony/Gross
Misdemeanor — NRS 205.220.1, 205.222.2, 193.330). Following a Preliminary Hearing in
Justice Court, Las Vegas Township on June 14, 2016, the charge of BURGLARY was bound
over to District Court, and the charge of ATTEMPT GRAND LARCENY was dismissed.

On June 17, 2016, the State filed an Information with the District Court, charging
Petitioner with one count of BURGLARY. On August 29, 2017, the State tiled an Amended
Notice of Intent to Seek Punishment as a Habitual Criminal. On November 7, 2018, pursuant
to a Guilty Plea Agreement (“GPA”), Petitioner entered a plea of Guilty pursuant to North
Carolina v. Alford, 400 U.S. 25 (1970) to one count of ATTEMPT GRAND LARCENY. The

terms of the GPA are as follows:

The State has agreed to make no recommendation at the time of sentencing. The
State has no opposition to probation with the only condition being thirty (30)
days in the Clark County Detention Center (CCDC), with tharty (30) days credit
for time served.

GPA at 1:22-24. The GPA further includes, in pertinent part, the following acknowledgement:

[ understand and agree that, if...an independent magistrate, by affidavit review,
confirms probable cause against me for new criminal charges including reckless
driving or DUI, but excluding minor traffic violations, the State will have the
unqualified right to argue for any legal sentence and term of confinement
allowable for the crime(s) to which I am pleading guilty, including the use of
any prior convictions [ may have to increase my sentence as a habitual criminal
to five (5) to twenty (20) years, Life without the possibility of parole, Life with
the possibility of parole after ten (10) years, or a definite twenty-five (23) year
term with the possibility of parole after ten (10) years.

GPA at 2: 1-9. An Amended Information reflecting the new charge of ATTEMPT GRAND
LARCENY was filed in conjunction with the GPA. Petitioner was adjudged Guilty pursuant
to Alford that same day, and the sentencing hearing was scheduled for March 6, 2019.

i

2
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On January 31, 2019, the State filed a State’s Notice of Motion and Motion to Revoke
Bail, asserting that in Las Vegas Justice Court case number 19F01534X, a Justice of the Peace
had found probable cause to charge Petitioner with Burglary for acts committed on or around
January 26, 2019. The State’s Motion to Revoke Bail was granted after a hearing on February
4, 2019.

At the sentencing hearing on March 6, 2019, the State argued that it had regained the
right to argue pursuant to the terms of the GPA. The Court agreed, and the State argued that
Petitioner should be punished under NRS 207.010 (the “Small Habitual Statute’). The Court
agreed, and Petitioner was sentenced to sixty (60) to one hundred seventy-four (174) months
in the Nevada Department of Corrections (NDOC), consecutive to Petitioner’s sentence in
another case (C315125). The Court also awarded Petitioner ten (10} days credit for time
served. The Judgment of Conviction in this case was filed on March 12, 2019.

Petitioner filed a Notice of Appeal on March 28, 2019. Petitioner’s Case Appeal
Statement was filed on August 9, 2019 (SCN 78590).

On April 15, 2019, Petitioner filed a Petition for Writ of Habeas Corpus (“Petition”).
Pursuant to Court order, the State filed its Response on June 26, 2019. At the hearing on the
Petition on August 19, 2019, the Court noted that Petitioner filed two Addenda to his original
Petition (the first on May 7, 2019, and the second on May 9, 2019). Pursuarnt to the Court’s
order, the State filed a Response to the Addenda on October 10, 2019. Petitioner filed a Reply
to the State’s Response on November 4, 2019. On November 18, 2019, Petitioner’s Petition
came before the Court, at which time the Court took the matter OFF CALENDAR due to
Petitioner’s pending appeal.

On November 19, 2019, Petitioner filed another Notice of Appeal, appealing the denial
of his Coram Nobis motion. His Case Appeal Statement was filed on December 11, 2019 (SCN
80222). As of the date of this Response, Petitioner’s appeal was still outstanding.

On January 14, 2020, the Nevada Supreme Court AFFIRMED Petitioner’s Judgment
of Conviction in SCN 7859(). Remittitur issued on February 25, 2020,

I
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On February 12, 2020, Petitioner filed an “Amended Petition for Writ of Habeas
Corpus™ (his **Amended Petition™). This Court ordered a Response to that Amended Petition
on March 4, 2020. Thereafter, on March 6, 2020, Petitioner filed a “Petition: Expeditious
Judicial Examination NRS 34.360-34.830” (his “Petition: EJE”). Pursuant to this Court’s
order, the State filed its Response to both filings on April 17, 2020. Petitioner replied to the
State’s Response on May 15, 2020.

On May 15, 2020, Petitioner also filed the instant “Affidavit of Actual Innocence not
Mere Legal Insufficiency but ‘Factual Innocence’” (his “Affidavit”).

ARGUMENT
L. PETITIONER’S AFFIDAVIT IS A ROGUE FILING

NRS 34.750(3) provides that supplemental pleadings and documents may only be filed
by appointed counsel for a petitioner, within 30 days of counsel’s appointment. NRS 34.750(5)
is clear: “No further pleadings may be filed except as ordered the court.”

Petitioner acknowledges that he executed and submitted his Aftidavit in proper person.
Affidavit at 6. Petitioner does not assert that this Court ordered the tiling of such an affidavit,
or of any supplemental pleading or document. See, 1d. at 1-6. Instead, Petitioner simply
recycles the same arguments as raised in his Amended Petition, and in his Reply to the State’s
Response. Id. Therefore, Petitioner’s Aftidavit i1s improper, and constitutes a rogue filing that

should be stricken by this Court.

II. PETITIONER HAS FAILED TO MAKE AN ADEQUATE SHOWING OF
“ACTUAL INNOCENCE”

The United States Supreme Court has held that a petitioner claiming “actual innocence”
bears the burden of proving that ““it 1s more likely than not that no reasonable juror would have
convicted him in light of the new evidence presented in habeas proceedings.” Calderon v.
Thompson, 523 U.S. 538, 560, 118 S.Ct. 1489, 1503 (1998) (quoting Schlup v. Delo, 513 U.S.
298, 327, 115 S.Ct. 851, 867 (1995)) (emphasis added).

Petitioner does not claim that there is any new evidence that would undermine his

voluntary plea of guilty pursuant to Alford. See, Affidavit at 1-7. Instead, Petitioner merely
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recycles and summarizes the claims that he already raised in his Amended Petition for Writ of
Habeas Corpus. [d. Because Petitioner fails to allege, much less prove, any new exculpatory
evidence, his claim is bare and naked, and inadequate to demonstrate “actual innocence.” See,
Hargrove v. State, 100 Nev. 498, 502, 686 P.2d 222, 225 (1984).

CONCLUSION

For the foregoing reasons, the State respectfully requests that this Court STRIKE
Petitioner’s Affidavit of “Actual Innocence”™ in its entirety, or otherwise, that this Court make
a finding that Petitioner’s Affidavit is insufficient to warrant relief.

DATED this 10th day of June, 2020.
Respectiully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY /s/ TALEEN PANDUKHT
TALEEN PANDUKHT
Chief Deputy District Attorney
Nevada Bar #05734

CERTIFICATE OF MAILING

[ hereby certify that service of the above and foregoing was made this 10th day of June,
2020, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

JAMES HAYES, BAC #1175077
HIGH DESERT STATE PRISON
P.O. BOX 650

INDIAN SPRINGS, NV, 89070

BY /s/J. MOSLEY
Secretary for the District Attorney's Office
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Electronically Filed
6/10/2020 3:18 PM
Steven D. Grierson

CLERK OF THE COU
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STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

TALEEN PANDUKHT

Chief Deputy District Attorney
Nevada Bar #05734

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA
JAMES HOWARD HAYES,
aka James Howard Hayes Jr,,
#2796708
. 214076 -
Plaintiff, CASE NO:  A-19-793315-W
-VS-

THE STATE OF NEVADA, DEPTNO:  XIX

Defendant.

STATE’S RESPONSE TO PETITIONER’S SUPPLEMENTAL PETITION FOR
WRIT OF HABEAS CORPUS (POST-CONVICTION)

DATE OF HEARING: JUNE 15, 2020
TIME OF HEARING: 8:30 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through TALEEN PANDUKHT, Chiet Deputy District Attorney, and
hereby submits the attached Points and Authorities in State’s Response to Petitioner’s
Affidavit of Actual Innocence not Mere Legal Insufficiency but “Factual Innocence,” and in
support of the State’s Motion to Strike the same.

This Response 1s made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, 1f
deemed necessary by this Honorable Court.

i
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE

On or about July 23, 2013, James H. Hayes (hereinafter, “Petitioner”) was charged by
way of Criminal Complaint with one count of BURGLARY (Category B Felony — NRS
205.060) and one count of ATTEMPT GRAND LARCENY (Category D Felony/Gross
Misdemeanor — NRS 205.220.1, 205.222.2, 193.330). Following a Preliminary Hearing in
Justice Court, Las Vegas Township on June 14, 2016, the charge of BURGLARY was bound
over to District Court, and the charge of ATTEMPT GRAND LARCENY was dismissed.

On June 17, 2016, the State filed an Information with the District Court, charging
Petitioner with one count of BURGLARY. On August 29, 2017, the State tiled an Amended
Notice of Intent to Seek Punishment as a Habitual Criminal. On November 7, 2018, pursuant
to a Guilty Plea Agreement (“GPA”), Petitioner entered a plea of Guilty pursuant to North
Carolina v. Alford, 400 U.S. 25 (1970) to one count of ATTEMPT GRAND LARCENY. The

terms of the GPA are as follows:

The State has agreed to make no recommendation at the time of sentencing. The
State has no opposition to probation with the only condition being thirty (30)
days in the Clark County Detention Center (CCDC), with tharty (30) days credit
for time served.

GPA at 1:22-24. The GPA further includes, in pertinent part, the following acknowledgement:

[ understand and agree that, if...an independent magistrate, by affidavit review,
confirms probable cause against me for new criminal charges including reckless
driving or DUI, but excluding minor traffic violations, the State will have the
unqualified right to argue for any legal sentence and term of confinement
allowable for the crime(s) to which I am pleading guilty, including the use of
any prior convictions [ may have to increase my sentence as a habitual criminal
to five (5) to twenty (20) years, Life without the possibility of parole, Life with
the possibility of parole after ten (10) years, or a definite twenty-five (23) year
term with the possibility of parole after ten (10) years.

GPA at 2: 1-9. An Amended Information reflecting the new charge of ATTEMPT GRAND
LARCENY was filed in conjunction with the GPA. Petitioner was adjudged Guilty pursuant
to Alford that same day, and the sentencing hearing was scheduled for March 6, 2019.

i
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On January 31, 2019, the State filed a State’s Notice of Motion and Motion to Revoke
Bail, asserting that in Las Vegas Justice Court case number 19F01534X, a Justice of the Peace
had found probable cause to charge Petitioner with Burglary for acts committed on or around
January 26, 2019. The State’s Motion to Revoke Bail was granted after a hearing on February
4, 2019.

At the sentencing hearing on March 6, 2019, the State argued that it had regained the
right to argue pursuant to the terms of the GPA. The Court agreed, and the State argued that
Petitioner should be punished under NRS 207.010 (the “Small Habitual Statute’). The Court
agreed, and Petitioner was sentenced to sixty (60) to one hundred seventy-four (174) months
in the Nevada Department of Corrections (NDOC), consecutive to Petitioner’s sentence in
another case (C315125). The Court also awarded Petitioner ten (10} days credit for time
served. The Judgment of Conviction in this case was filed on March 12, 2019.

Petitioner filed a Notice of Appeal on March 28, 2019. Petitioner’s Case Appeal
Statement was filed on August 9, 2019 (SCN 78590).

On April 15, 2019, Petitioner filed a Petition for Writ of Habeas Corpus (“Petition”).
Pursuant to Court order, the State filed its Response on June 26, 2019. At the hearing on the
Petition on August 19, 2019, the Court noted that Petitioner filed two Addenda to his original
Petition (the first on May 7, 2019, and the second on May 9, 2019). Pursuarnt to the Court’s
order, the State filed a Response to the Addenda on October 10, 2019. Petitioner filed a Reply
to the State’s Response on November 4, 2019. On November 18, 2019, Petitioner’s Petition
came before the Court, at which time the Court took the matter OFF CALENDAR due to
Petitioner’s pending appeal.

On November 19, 2019, Petitioner filed another Notice of Appeal, appealing the denial
of his Coram Nobis motion. His Case Appeal Statement was filed on December 11, 2019 (SCN
80222). As of the date of this Response, Petitioner’s appeal was still outstanding.

On January 14, 2020, the Nevada Supreme Court AFFIRMED Petitioner’s Judgment
of Conviction in SCN 7859(). Remittitur issued on February 25, 2020,

I
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On February 12, 2020, Petitioner filed an “Amended Petition for Writ of Habeas
Corpus™ (his **Amended Petition™). This Court ordered a Response to that Amended Petition
on March 4, 2020. Thereafter, on March 6, 2020, Petitioner filed a “Petition: Expeditious
Judicial Examination NRS 34.360-34.830” (his “Petition: EJE”). Pursuant to this Court’s
order, the State filed its Response to both filings on April 17, 2020. Petitioner replied to the
State’s Response on May 15, 2020.

On May 15, 2020, Petitioner also filed an “Affidavit of Actual Innocence not Mere
Legal Insufficiency but ‘Factual Innocence.”” The State has filed, contemporaneously with
the instant Response, a Response and Motion to Strike Petitioner’s Affidavit.

On May 27, 2020, Petitioner filed the instant Supplemental Petition.

ARGUMENT
L. PETITIONER’S SUPPLEMENTAL PETITION WARRANTS DISMISSAL

NRS 34.750(3) provides that supplemental pleadings and documents may only be filed
by appointed counsel for a petitioner, within 30 days of counsel’s appointment. NRS 34.750(5)
is clear: “No further pleadings may be filed except as ordered the court.” The Nevada Supreme
Court has addressed when courts can allow litigants to file supplemental petitions, holding that
leave may only be granted if the petitioner shows good cause to explain the delay in raising a

claim. Barnhart v. State, 122 Nev. 301, 303-04, 130 P.3d 650, 652 (2006). Any finding of

good cause must be made “explicitly on the record” and enumerate “‘the additional 1ssues
which are to be considered.” Id. at 303, 130 P.3d at 652.

The record demonstrates that Petitioner failed to seek leave to file the instant
supplemental pleading. Moreover, Petitioner does not acknowledge his default, much less
argue or demonstrate good cause to explain his delay in raising the instant claim. Therefore,
pursuant to Barnhart, there 1s no just reason to recognize Petitioner’s Supplemental Petition,
and the same should be dismissed pursuant to the procedural bars.

I1. PETITIONER’S SINGULAR CLAIM LACKS MERIT
Petitioner’s singular claim alleges that the statutes under which he was charged are

unconstitutional, as they allow for punishment as either a felony or a gross misdemeanor.
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Supplement at 2. Petitioner fails to acknowledge that his guilty plea waived all constitutional
claims arising before entry of his plea. He furthermore fails to support his assertion that the
two potential sentencing outcomes render the cited-to statutes unconstitutional.

The Nevada Supreme Court has previously explained that entry of a guilty plea results
in a waiver of constitutional claims arising prior to the plea, except claims regarding the plea’s
voluntariness. Warden, Nevada State Prison v. Lyons, 100 Nev. 430, 431, 683 P.2d 505
(1984); see also Kirksey v. State, 112 Nev. 980,999,923 P.2d 1102, 1114 (1996) (“Where the

defendant has pleaded guilty, the only claims that may be raised thereafter are those involving
the voluntariness of the plea itself and the effectiveness of counsel.” (Emphasis added)). The

Nevada Supreme Court has elaborated:

“[A] guilty plea represents a break in the chain of events which has preceded it
in the criminal process. When a criminal defendant has solemnly admitted in
open court that he is in fact guilty of the offense with which he 1s charged, he
may not thereafter raise independent claims relating to the deprivation of
constitutional rights that occurred prior to the entry of the guilty plea.”

Webb v. State, 91 Nev. 469, 470, 538 P.2d 164, 165 (1975) (quoting Tollet v. Henderson, 411
U.S. 258, 267,93 S.Ct. 1602, 1608 (1973)).

Petitioner entered his guilty plea on November 7, 2018, which the district court found
to be freely and voluntarily entered. Recorder’s Transcript of Hearing: November 7, 2018
(“Transcript”) at 8:8. Furthermore, at the entry of his plea, Petitioner acknowledged that his

crime could be punished as either a felony or a gross misdemeanor:

THE COURT: Okay. Can you tell me what your understanding is that you're
facing as a form of punishment for the charge of attempt grand larceny here in
the State of Nevada?

THE DEFENDANT: One to four in the Nevada Department ot Corrections.
THE COURT: Okay.
THE DEFENDANT: Or a gross misdemeanor of 364 days.

Id. at 4:16-22 (emphasis added). Still, Petitioner asserted that he wished to proceed with his
entry of guilty plea. Id. at 5:13-15. Petitioner proceeded to acknowledge the factual basis that

provided the grounds for the charge against him, and entered his plea. Id. at 6:7-7:16.
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Therefore, Petitioner solemnly entered his plea in open court and, pursuant to Webb and
Lvons, waived any claim of constitutional defects in the charging of his crimes.
Furthermore, Petitioner fails to support his claim with any relevant legal authority. The

Nevada Supreme Court has expressly relieved district courts of any burden to consider issues

lacking citation to relevant legal authority. Dept. of Motor Vehicles and Public Safety v.
Rowland, 107 Nev. 475, 479, 814 P.2d 80, 83 (1991) (*“.. .without citation to authority, there
was no reason for the district court to have considered [appellant’s] argument.”).

CONCLUSION

For the foregoing reasons, the State respectfully requests that this Court summarily
dismiss Petitioner’s Supplemental Petition in its entirety.
DATED this 10th day of June, 2020.
Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY /s/ TALEEN PANDUKHT
TALEEN PANDUKHT
Chiet Deputy District Attorney
Nevada Bar #05734

CERTIFICATE OF MAILING

[ hereby certify that service of the above and foregoing was made this 10th day of June,
2020, by depositing a copy 1n the U.S. Mail, postage pre-paid, addressed to:

JAMES HAYES, BAC #1175077
HIGH DESERT STATE PRISON
P.O. BOX 650

INDIAN SPRINGS, NV, 89070

BY /s/J. MOSLEY
Secretary for the District Attorney's Office
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SDCC Law Library
Southern Desert Correctional Center
P.0O.Box 208
Indian Springs, Nevada 89070 - ©2:0%

Date: (SVLLME & 202D .

To: Clerk, AW udicial District Cout
% gc%m AJ% ?ﬁl %}L
y NEADA .,

S5 -11O

From: Y00 N HlER ¢ (1352
Southern Desert Correctional Ctr.
P.O. Box 208
Indian Springs, Nevada 89070 -©030®

Subject: REQUEST FOR RECORDS/COURT CASE DOCUMENTS
Case No. C‘ llD-Sk‘SfHR ‘*!
Dept.No. \l .__

The above named Inmate has requested the assistance of the SDCC Law
Library while he is incarcerated Lere. But in order to better assist him, we
are in need of the following Court Case Documents.

1). JUDGMENT OF CONVICTION

2). CRIMINAL COURT MINUTES

RECEIVED

JUN 22 2020 Idmate

CLERK OF THE COURT
Special Instructions: < Q)

-1 - ASAR -]
-18-7193315-W  thaks

Please send a correspondence directly to Inmate
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1 ' | |
R ML hereby certify, pursuant to NRCP 5(b), that on this KQ“\
" el S

day of 2020 I mailed a true and correct copy of the foregoing, “

oched o Soke Hinens Sldad of Aol M@cmcr ‘

2

3

4

5] by placing document in a sealed pre-postage paid envelope and deposited said envelope in the
6 | United State Mail addressed to the following:

7

8

9

17§ CCFILE

19] DATED: this _Ki'\day_of que 202D,

21 : QN
ANED X NS
22 /In Propria Personam
Post Oﬂicc Box 208,S.D.C.C.

23 - Indi In 3901

IN FORMA PAUPERIS:
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UNDER PENALTY (F PERJURY

- I, the unders:.gned certlfy, declare, or state
| that the foregoing is true and correct, to the
best of my knowledge and belief, in accordance

— with-NRS 208.165 28 USCA § 1746.
Excuted on the .j_JQ y of = 12020
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CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY. NEVADA
THE STATE OF NEVADA. l
Plaintiff,
CASENO. A-793315-W
-VS-
JAMES HOWARD HAYLES. aka DEPT, NO. VII
James Howard Haves. Jr..
#2796708 ; Date of Hearing: 7/7:2020
Delendant,
| Time of Hearing: 11:00 AM.
AFFIDAVIT IN RESPONSE TO DEFENDANT JAMES HOWARD HAYES’ MOTION
FOR “PEREMPTORY CHALLENGE OF JUDGE” AND TO DISQUALLIFY JUDGE ‘
WILLIAM “BILL"KEPHART
STATE OF NEVADA )
)} ss.
COUNTY OF CLLARK )

WILLIAM DAVID KEPITART. ESQ.. DECLARE AND SAY:

1. T'am a District Court Judge, presiding in Department XIX of the Eighth Judicial District
Court. in Clark County. Nevada.

I

I make this affidavit in response to Defendant James Howard Hayes. aka James Howard
Hayes. Jr.’s Motion for “Peremptory Challenge of Judge™ and to *Disqualily Judge
William ~Bill” Kephart ("Motion™) file-stamped June 4. 2020, For the convenience of
the reviewing Judge. this entire Affidavit is 1o be reviewed lor the purposes of NRS
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§1.235 demonstrating that the Court can and will Tairly and impartially preside over the
instant matter.

[ am currently assigned to preside over case A-19-793315-W, James THoward [Hayes, aka
James Howard Tayes, I, which is an mmate Hled Petition for Writ ol Habeas Corpus
filed on April 15,2019, The companion criminal case 15 C-16-313715-1. State of Nevada
v James Hayes,

The Court has no pre-conceived bias toward any of the parties involved i this law suit:
nor does it have any vested interestin any outcome, This Cowunrt teels absolutely certain
that it is free [rom any bias and can be [air and impartial to all parties in all phases ol this
litigation. Morcover, | have a duty to sit and “preside to the conclusion ol all proceedings.
in the absence of some statute. rule of court. ethical standard. or other compelling reason
to the contrary.”™ Millen v, Fighth Dist ex. rel, County of Clark, 122 Nev, 12451253
(2006), City of Las Vegas Downtown Redeyv. v, Dist, Ct. 116 Nev. 640, 643, 5P, 3d
1059, 1061 (2000) (quoting Tam v, Eiphth Judicial Dist, Court, In & ['or Clark Cnty., 93
Nev, 400, 415, 566 P.2d 420, 424 (1977, See Also NCJC Canon 3(1)( 1) ¢a Judge shall
hear and decide matters assigned to the judge exeept those in which disqualification s

required.”) Further, a judge is presumed to be impartial, and the party asserting a
challenge carries the burden of establishing sulticient factual and legal grounds
warranting disqualification, See Hogan v, Warden, 112 Nev, 533, 559-60. 916 [*.2d BOS,
809 (1996). A judge is presumed to be unbiased. Millen v, Eighth Dist,_ex. rel. County of
Clark, 122 Nev. 1245, 1253 (20006). Further, the burden is on the party asserting the

challenge to establish suflicient factual and legal grounds warranting disqualification.

£2000). Pursuant to NCJC 2. 11EAY a judge shall disqualily himself or hersell i any
proceeding in which the Judge's impartiality might be reasonably be questioned. Ybarra
v. State, 127 Nev. 47 (20113, The test lor whether a judge’s impartiality might reasonably
be questioned is objective and courts must decide whether a reasonable person. knowing
all the Tacts. would harbor reasonable doubts about a judge’s impartiality. “Any
disqualification of a judge or justice because of bias agamst an attorney Tor a party should
be restricted to those cases where malice is obvious and there is Hiile question that the

judge or justice eannol be fair and impartial.” City of Las Vegas Downtown

Redevelopment Apency v, Techt, 113 Nev, 644 (1997),

I ave no il will or impartiality towards Detendant James Howard Hayces. aka James
Howard ayes., Jr. T wish to honor my duty to sit in the absence of any rule. statute. case
Taw. ethical duty or otherwise. T were to remain on the case. Twould continue to rule
fairly and impartially as [ have done inevery matter. As a Judge. Tam also tasked with
ensuring that cach party have their case heard without distraction or concern that a party
may raise an issue to attempt o delay the case.
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Dated thisgﬂ Day of June. 2020,

Subscribed and sworn belore me
this 29 day ol June. 2019,

(Ul lar W
William D). Kephart

District Court Judge. Department XIX

HLL JAGOBY
NOTARY PUBLIC
STATE OF NEVADA

My Commission Expires; 01-06-23
Certiticata No. 11-3788-1

I\'nl%'_\_-' [’uhli; :
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CERTIFICATE OF SERVICE

[ hereby certify that on or about the date electronically filed. this document was copied through

(| email. placed in the attorney’s [older at the Regional Justice Center or mailed to the proper

persons as follows:

Steven B. Wolfson, Esq.

Clark County District Attorney
Nevada Bar #0013563

Taleen Pandukht. Esq.

Deputy District Attorney
Nevada Bar # 05734

200 Lewis Avenue

L.as Vepas. Nevada 89155-2212

James Howard Hayes, aka Jamces Howard layes, Ir.
ID# 1175077

Southern Desert Correctional CTN.

20825 Cold Creek Road

P.O. Box 208

Indian Springs. Nevada 89070

Nidddie’ L ld)d

Judicial Exccutive Assistant
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Electronically Filed
07/08/2020 7:47 AM_

s i

CLERK OF THE COURT
DAO
EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

JAMES HAYES,

Plaintiff,

Vs, Case No. A-19-793315-W

THE STATE OF NEVADA, Dept. No. 19

Defendant.

DECISION AND ORDER

James Hayes filed a motion to disqualify Judge Kephart. Mr. Hayes moves for
disqualification based on Judge Kephart's rulings and actions in Mr. Hayes’s criminal case. The
Court now rules based solely on the papers pursuant to EDCR 2.23(c). After review of Mr. Hayes’s
motion, the Court denies Mr. Hayes’s request to disqualify Judge Kephart.

I. Factual and Procedural Background

Mr. Hayes entered an Alford plea in criminal case C-16-315718-1 and Judge Kephart
sentenced Mr. Hayes on March 6, 2019. Six days later, a judgment of conviction was filed into the
criminal case. On appeal, the Nevada Court of Appeals affirmed the judgment of conviction on
January 14, 2020. Mr. Hayes has since filed a second appeal which is still pending before the
appellate court.

On April 15, 2019, Mr. Hayes filed a Petition for Writ of Habeas Corpus challenging his
conviction in case C-16-315718-1. Petition case A-19-793315-W was assigned to Judge Kephart as
the original sentencing judge. On June 4, 2020, Mr. Hayes filed into the writ case a “Motion for
Peremptory Challenge of Judge and to Disqualify Judge William ‘Bill" Kephart.” Mr. Hayes alleges

that Judge Kephart is biased based on Judge Kephart’s rulings and actions in the criminal case.
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Judge Kephart filed an affidavit in response on July 2, 2020, categorically denying any bias or
prejudice towards Mr. Hayes.
IlI. Discussion
A. Legal Standard
Nevada Revised Statute 1.230 provides the statutory grounds for disqualifying district Court

judges. The statue in pertinent part provides:

1. A judge shall not act in an action or proceeding when the judge entertains actual
bias or prejudice for or against one of the parties to the action.

2. A judge shall not act as such in an action or proceeding when implied bias exists
1n any of the following respects:

(a) When the judge is a party to or interested in the action or proceeding.

(b) When the judge is related to either party by consanguinity or affinity within the
third degree.

(c) When the judge has been attorney or counsel for either of the parties in the
particular action or proceeding before the court.

(d) When the judge is related to an attorney or counselor for either of the parties by
consanguinity or affinity within the third degree. This paragraph does not apply
to the presentation of ex parte or contested matters, except in fixing fees for an
attorney so related to the judge.

The Revised Nevada Code of Judicial Conduct provides substantive grounds for judicial

disqualification. Pursuant to NCJC 2.11{A):

(A) A judge shall disqualify himself or herself in any proceeding in which the
judge’s impartiality might reasonably be questioned, including but not limited to the
tollowing circumstances:

(1) The judge has a personal bias or prejudice concerning a party or a party’s
lawyer, or personal knowledge of facts that are in dispute in the proceeding.

A judge shall disqualify himself or herself in any proceeding in which the judge’s impartiality might

be reasonably questioned. Ybarra v. State, 247 P.3d 269, 271 (Nev. 2011). The test for whether a
judge’s impartiality might be reasonably questioned is objective and courts must decide whether a
reasonable person, knowing all the facts, would harbor reasonable doubts about a judge’s
impartiality. Id. at 272.

The burden is on the party asserting the challenge to establish sufficient factual and legal

grounds warranting disqualification. Las Vegas Downtown Redevelopment Agency v. District

Court, 5 P.3d 1059, 1061 (Nev. 2000). A judge has a duty to preside to the conclusion of all
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proceedings, in the absence of some statute, rule of court, ethical standard, or compelling reason

otherwise. Id. A judge is presumed to be unbiased. Millen v. District Court, 148 P.3d 694, 701

(Nev. 2006). A judge is presumed to be impartial, and the burden is on the party asserting the
challenge to establish sufficient factual grounds warranting disqualification. Yabarra, 247 P.3d at
272. Additionally, the Court must give substantial weight to a judge’s determination that the judge
may not voluntarily disqualify themselves, and the judge’s decision cannot be overturned in the

absence of clear abuse of discretion. In re Pet. To recall Dunleavy, 769 P.2d 1271, 1274 (Nev.

1988).

The Nevada Supreme Court has stated “rulings and actions of a judge during the course of
official judicial proceedings do not establish legally cognizable grounds for disqualifications.™ Id. at
1275. The personal bias necessary to disqualify must ‘stem from an extrajudicial source and result
in an opinion on the merits on some basis other than what the judge learned from participation in the
case.” Id. “To permit an allegation of bias, partially founded upon a justice’s performance of his [or
her] constitutionally mandated responsibilities, to disqualify that justice from discharging those
duties would nullify the court’s authority and permit manipulation of justice, as well as the court.”
Id.

The Nevada Supreme Court has noted that while the general rule is that what a judge learns
in his or her official capacity does not result in disqualification, “an opinion formed by a judge on
the basis of facts introduced or events occurring in the course of the current proceedings, or of prior
proceedings, constitutes a basis for a bias or partiality motion where the opinion displays ‘a deep-

seated favoritism or antagonism that would make fair judgment impossible.” Kirksey v. State, 923

P.2d 1102, 1107 (Nev. 1996). However, “remarks of a judge made in the context of a court
proceeding are not considered indicative of improper bias or prejudice unless they show that the

judgc has closed his or her mind to the presentation of all the evidence.” Camcron v. State, 968 P.2d

1169, 1171 (Nev. 1998).
i1/
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B. Disqualification is not warranted because Mr. Hayes has not established sufficient
factual and legal grounds for disqualification.

Mr. Hayes alleges that Judge Kephart allowed Mr. Hayes to be wrongfully convicted on
marginal evidence. Mr. Hayes further alleges that Judge Kephart’s sentencing was racially
motivated and that Judge Kephart made an unspecified, inappropriate comment at sentencing. Mr.
Hayes argues that his allegations are evidence that Judge Kephart is biased against Mr. Hayes. Mr.
Hayes does not provide any evidence in support of the allegations. Judge Kephart responds that he
has ruled fairly and impartially in Mr. Hayes’s criminal case and will continue to do so in the writ
case. Judge Kephart asserts that he has no 1ll will or bias towards Mr. Hayes.

The rulings and actions of a judge during the course of official judicial proceedings do not

establish legally cognizable grounds for disqualification. In re Pet. To recall Dunleavy, 769 P.2d
1271, 1275 (Nev. 1988). Also, a judge’s remarks during a court proceeding suggest improper bias

or prejudice when the remarks show that the judge has closed their mind to the presentation of

evidence. Cameron v. State, 968 P.2d 1169, 1171 (Nev. 1998). But, as the party seeking
disqualification, Mr. Hayes has the burden to establish sufficient factual grounds to warrant

disqualification. Las Vegas Downtown Redevelopment Agency v. District Court, 5 P.3d 1059, 1061

(Nev. 2000).

Here, there is no basis to disqualify Judge Kephart because Mr. Hayes has not met his
burden. Mr. Hayes allegation that he was wrongfully convicted on marginal evidence contradicts
the Alford plea entered by Mr. Hayes. The judgment of conviction was also affirmed by the Nevada
Court of Appeals earlier this year. Mr. Hayes provides no evidence to support his allegations, nor
does Mr. Hayes provide specifics of any alleged iappropriate conduct by Judge Kephart. The Court
has reviewed minutes of the March 6, 2019, sentencing hearing and there is no indication that Judge
Kephart made any inappropriate comments. Finally, Judge Kephart’s rulings do not establish a
cognizable ground for disqualification on their own. Therefore, Mr. Hayes’s request to disqualify
Judge Kephart on these grounds is denied.

Y

325




LINDA MARIE BELL
DISTRICT JUDGE

DEPARTMENT VII

(oS B W [\l

~]

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

II1. Conclusion
Mr. Hayes has not demonstrated sufficient grounds to support the disqualification of Judge

Kephart. Thus, Mr. Hayes’s request to disqualify Judge Kephart is denied.

Dated this 8th day of July, 2020

DISTRICT COURT JUDGE

3BA 12C 4582 2DC3
Linda Marie Bell
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CSERY

DISTRICT COURT

CLARK COUNTY, NEVADA

James Hayes, Plaintiff(s)
Vs,

Nevada State of, Defendant(s)

CASE NO: A-19-793315-W

DEPT. NO. Department 19

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate ot service was generated by the Eighth Judicial Dastrict
Court. The foregoing Decision and Order was served via the court’s electronic eFile system
to all recipients registered for e-Service on the above entitled case as listed below:

Service Date: 7/8/2020

Melissa Boudreaux

mezama@clarkcountynv.gov

[f indicated below, a copy of the above mentioned filings were also served by mail
via United States Postal Service, postage prepaid, to the parties listed below at their last

known addresses on 7/9/2020

James Hayes Southern Desert Correctional Center

#1175077
PO Box 208

Indian Springs, NV, 89070

Steven Wolfson Juvenile Division - District Attorney's Oftice
601 N Pecos Road
Las Vegas, NV, 89101
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Electronically Filed
7123{2020 9:25 AM
Steven D. Grierson
DISTRICT COURT CLERK OF THE COU
CLARK COUNTY,NEVADA W ’E,

oo ok

James Hayes, Plaintiff(s) Case No.:  A-19-793315-W
Vs.
Nevada State of, Defendant(s) Department 19

NOTICE OF HEARING

Please be advised that the Plaintiff's Motion for Ruling For Rule 60b Motion for
Relief ; Motion to Vacate; Amend Petition for Writ of Habeas Corpus in the above-entitled

matter is set for hearing as follows:

Date: August 27, 2020
Time: Chambers
Location:

Regional Justice Center

200 Lewis Ave.

Las Vegas, NV 89101
NOTE: Under NEFCR 9(d), if a party is not receiving electronic service through the
Eighth Judicial District Court Electronic Filing System, the movant requesting a

hearing must serve this notice on the party by traditional means.

STEVEN D. GRIERSON, CEO/Clerk of the Court

By: /s/ Michelle McCarthy
Deputy Clerk of the Court

CERTIFICATE OF SERVICE

I hereby certify that pursuant to Rule 9(b} of the Nevada Electronic Filing and Conversion
Rules a copy of this Notice of Hearing was electronically served to all registered users on
this case in the Eighth Judicial District Court Electronic Filing System.

By: /s/ Michelle McCarthy
Deputy Clerk of the Court
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IN THE %Lm 'JUDICIAL DISTRICT COURT OF

THE STATE OF NEVADA IN AND FOR THE
- COUNTY OF (lapK

Qe A Wi ) s REsuESDy
‘ Petitioﬁ?ﬂ% : ;' g ZM%L P_X__m
vs. 1' g "Case No. A‘lq - i?ﬂg‘b\(
) 63@ ﬁ,‘ GV (AT - | g Dept. No. _ ‘q
AN JEN Hsu L, ) '
: ) 3 Doc¥(et
Rcsbo:ndent(s)._ g/‘%&ﬂgbﬁ&&?t ﬁ/Q'LEi p) M‘f]E

"Bupplema bl Pelhon e Lt of ghol

PETITION F (_'E)R WRIT OF HABEAS CORPUS (POST-CONVICTION)
!
|

~ INSTRUCTIONS: _
(1) This petition'must be legibly handwritten or written signed by the petitioner and verified.
| y type pe

(2) Additional pages é}e not permitted except where noted or with respect to the facts which you
rely upon to support your grounds for relief. No citation of authorities need be furnished. If briefs
or arguments are submitted, they should be submitted in the form of a separate memorandum.

! i
(3) If you want an attorney appointed, you must complete the Affidavit in Support of Request to
Proceed in Forma Pauperis. You mus{ have an authorized officer at the prison complete the
certificate as to the amount of money a’md securities on deposit to your credit in any account in the

institution.

T

5 (4) You must name as respondent thie person by whom you are confined or restrained. If you are

{n a specific institution of the department of corrections, name the warden or head of the institution.
mf you are not in a specific institution of the department within its custody, name the director of the

fdepartment of corrections.

.

O '

A : . : o .

& (5) You must include all grounds or|claims for relief which you may have regarding your
- {gomsiction and sentence, ' :

~l et b~
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\\'HEREFORE,SWB

g )“:"’Qﬂt:ﬁ , prays that the court urant{\FQ’L GM@S

relief to which he'may be enti

EXECUTED Liz 5D

t]ed in this proceeding.

on lhe&_da) of Samé

1
|
|

1

202D

Bv‘@mb?n Oclmm

Signatu{of Petitioher

VERIFICATION

Under penalty 6f perjury, pursuant to N.R.S. 208.165 et seq., the undersigned declares that he is

the Petitioner naméd in the foregoing petition and knows the contents thereof; that the pleading is

true and correct ot' hxs own personal knowledge, except as to those matters based on information and

belief, and to thosejmattcrs, he behmcs them to be true.

¥ Rec Wps 2398, 030, 1T cechiey—) B *
A \eap Pleading -
Contmiin the Social sewity
oo a:(%a\/\gl ?e('éobfia

c'\ces -noJ\"

”)m 4E_

Atttorney for Petitioner
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Electronically Filed
8/26/2020 4:13 PM
Steven D. Grierson

CLERK OF THE COU
NOCH C%»A vﬁl"‘

DISTRICT COURT
CLARK COUNTY, NEVADA
ek ek
James Hayes, Plaintiff(s) Case No.: A-19-793315-W
VS. Department 19

Nevada State of, Defendant(s)

NOTICE OF CHANGE OF HEARING

The hearing on the Plaintiff's Motion for Ruling For Rule 60b Motion for Reliet ; Motion to
Vacate; Amend Petition for Writ of Habeas Corpus, presently set for August 27, 2020, In
Chambers, has been moved to the 9th day of September, 2020, at 8:30 AM and will be heard
by Judge William D. Kephart.

STEVEN D. GRIERSON, CEO/Clerk of the Court

By: /s/ Salevao Asifoa
S.L. Asifoa, Deputy Clerk of the Court

CERTIFICATE OF SERVICE

I hereby certify that this 26th day of August, 2020

[X] The foregoing Notice of Change of Hearing was electronically served to all registered
parties for case number A-19-793315-W.

/s/ Salevao Asifoa
S.L. Asifoa, Deputy Clerk of the Court

341

Case Number: A-19-793315-W




WO <1 G th = W RS e

[ T T o T % T % TR N T N B N T s R e I T e e e e g
00 ~1 O W1 B W R = DN e -1 O tn R W N = O

Electronically Filed
8/2/2020 12:59 PM

Steven D. Grierson

CLERK OF THE COU
RSPN C%»f‘ ,E»w«

STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

TALEEN PANDUKHT

Chief ngyuty District Attorney
Nevada Bar #05734

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

JAMES HOWARD HAYES,
aka James Howard Hayes Jr.,
#2796708

Plaintiff, CASENO:; A-19-793315-W

-VS-

THE STATE OF NEVADA, DEPTNO:  XIX

Defendant.

STATE’S RESPONSE TO PETITIONER’S MOTION FOR RULING

DATE OF HEARING: SEPTEMBER 9, 2020
TIME OF HEARING: 10:15 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through TALEEN PANDUKHT, Chief Deputy District Attorney, and
hereby submits the attached Points and Authorities in Response to Petitioner’s “Motion for
Ruling” for “Rule 60b Motion for Relief”; “Motion to Vacate”; Amended Petition for Writ of
Habeas Corpus.

This Response is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

I
i
i
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE
On or about July 23, 2013, James H. Hayes (hereinafter, “Petitioner”) was charged by

way of Criminal Complaint with one count of BURGLARY (Category B Felony — NRS
205.060) and one count of ATTEMPT GRAND LARCENY (Category D Felony/Gross
Misdemeanor — NRS 205.220.1, 205.222.2, 193.330). Following a Preliminary Hearing in
Justice Court, Las Vegas Township on June 14, 2016, the charge of BURGLARY was bound
over to District Court, and the charge of ATTEMPT GRAND LARCENY was dismissed.

On June 17, 2016, the State filed an Information with the District Court, charging
Petitioner with one count of BURGLARY. On August 29, 2017, the State filed an Amended
Notice of Intent to Seek Punishment as a Habitual Criminal. On November 7, 2018, pursuant
to a Guilty Plea Agreement (“GPA”), Petitioner entered a plea of Guilty pursuant to North
Carolina v. Alford, 400 U.S. 25 (1970) to one count of ATTEMPT GRAND LARCENY. The
terms of the GPA are as follows:

The State has agreed to make no recommendation at the time of sentencing. The
State has no opposition to probation with the only condition being thirty (30)
days in the Clark County Detention Center (CCDC), with thirty (30) days credit
for time served.

GPA at 1:22-24. The GPA further includes, in pertinent part, the following acknowledgement:

I understand and agree that, if...an independent magistrate, by affidavit review,
confirms probable cause against me for new criminal charges including reckless
driving or DUI, but excluding minor traffic violations, the State will have the
unqualified right to argue for any legal sentence and term of confinement
allowable for the crime(s) to which T am pleading guilty, including the use of
any prior convictions I may have to increase my sentence as a habitual criminal
to five (5) to twenty (20) years, Life without the possibility of parole, Life with
the possibility of parole after ten (10) years, or a definite twenty-five (25) year
term with the possibility of parole after ten (10) years.

GPA at 2: 1-9. An Amended Information reflecting the new charge of ATTEMPT GRAND
LARCENY was filed in conjunction with the GPA. Petitioner was adjudged Guilty pursuant
to Alford that same day, and the sentencing hearing was scheduled for March 6, 2019.

/
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On January 31, 2019, the State filed a State’s Notice of Motion and Motion to Revoke
Bail, asserting that in Las Vegas Justicc Court case number 19F01534X, a Justice of the Pcace
had found probable cause to charge Petitioner with Burglary for acts committed on or around
January 26, 2019, The State’s Motion to Revoke Bail was granted after a hearing on February
4,2019.

At the sentencing hearing on March 6, 2019, the State argued that it had regained the
right to argue pursuant to the terms of the GPA. The Court agreed, and the State argued that
Petitioner should be punished under NRS 207.010 (the “Small Habitual Statute). The Court
agreed, and Petitioner was sentenced to sixty (60) to one hundred seventy-four (174) months
in the Nevada Department of Corrections (NDOC), consecutive to Petitioner’s sentence in
another case (C315125). The Court also awarded Petitioner ten (10) days credit for time
served. The Judgment of Conviction in this case was filed on March 12, 2019.

Petitioner filed a Notice of Appeal on March 28, 2019. Petitioner’s Case Appeal
Statement was filed on August -9, 2019 (SCN 78590).

On April 15, 2019, Petitioner filed a Petition for Writ of Habeas Corpus (“Petition”).
Pursuant to Court order, the State filed ils Response on June 26, 2019. At the hearing on the
Petition on August 19, 2019, the Court noted that Petitioner filed two Addenda to his original
Petition (the first on May 7, 2019, and the second on May 9, 2019). Pursuant to the Court’s
order, the State filed a Response to the Addenda on October 10, 2019, Petitioner filed a Reply
to the State’s Responsc on November 4, 2019. On November 18, 2019, Petitioner’s Petition
came before the Court, at which time the Court took the matter OFF CALENDAR due to
Petitioner’s pending appeal.

On November 19, 2019, Petitioner filed another Notice of Appeal, appealing the denial
of his Coram Nobis motion. Flis Case Appeal Statement was filed on December 11,2019 (SCN
80222). As of the date of this Response, Petitioner’s appeal was still outstanding.

On January 14, 2020, the Nevada Supreme Court AFFIRMED Petitioner’s Judgment
of Conviction in SCN 78590. Remittitur issued on February 25, 2020.

/
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On February 12, 2020, Petitioner filed an “Amended Petition for Writ of Habeas
Corpus” (his “Amended Petition”). This Court ordered a Response to that Amended Petition
on March 4, 2020. Thereafter, on March 6, 2020, Petitioner filed a “Petition: Expeditious
Judicial Examination NRS 34.360-34.830” (his “Petition; EJE”). Pursuant to this Court’s
order, the State filed its Response to both filings on April 17, 2020. Petitioner replied to the
State’s Response on May 15, 2020.

On May 15, 2020, Petitioner also filed an “Affidavit of Actual Innocence not Mere
Legal Insufficiency but ‘Factual Innocence.’” The State has filed, contemporaneously with
the instant Response, a Response and Motion to Strike Petitioner’s Affidavit.

On May 27, 2020, Petitioner filed a Supplemental Petition. While Petitioner’s
numerous pleadings were pending, Petitioner filed a Motion for Peremptory Challenge of
Judge and to Disqualify Judge William Bill Kephart. Thereafter, the State filed its Responses
to Petitioner’s Affidavit of Actual Innocence and Petitioner’s Supplemental Petition on June
10, 2020. As a result of Petitioner’s Peremptory Challenge, Petitioner’s pending matters were
taken off calendar on June 15, 2020. On June 29, 2020, Petitioner filed his Reply to the State’s
Response to Petitioner’s Affidavit of Actual Innocence.

On July 7, 2020, Chief Judge Linda Bell considered, and denied, Petitioner’s Motion
for Peremptory Challenge of Judge Kephart. Chief Judge Bell’s Decision and Order was filed
on July 8, 2020.

On July 23, 2020, Petitioner filed his Reply to the State’s Response to Petitioner’s
Supplemental Petition. Petitioner, that same day, filed the instant Motion for Ruling for Rule
60b Motion for Relief: Motion to Vacate; Amended Petition for Writ of Habeas Corpus

ARGUMENT

L PETITIONER’S INSTANT PLEADING FAILS TO STATE GROUNDS FOR
RELIEF

Petitioner’s instant filing simply states that this Court previously took the pending
matters off calendar, and that there are “no jurisdictional issues in question.” Instant Motion

at 2. To the extent that Petitioner is requesting that this Court place the pending matters back

4
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on calendar, now that Petitioner’s Motion for Peremptory Challenge has been denied, it

appears that those matters were on calendar before Petitioner filed the instant Motion. Such a

request, then, is moot, and it is unclear what relief Petitioner seeks by filing the instant Motion.
Furthermore, pursuant to Eighth Judicial District Court Rule 2.20{c):

A party filing a motion must also serve and file with it a memorandum of points
and authorities in support of each ground thereof. The absence of such
memorandum may be construed as an admission that the motion is not
meritorious, as cause for its denial or as a waiver of all grounds not so supported.

Petitioner’s lack of any clear statement of grounds for relief is compounded by Petitioner’s

failure to properly include points and authorities that would clarify the relief requested,

identify this Court’s jurisdiction to grant such relief, and/or present cogent argument in support

of those requests. Therefore, the State respectfully submits that Petitioner’s filing fails to

comport with EDCR 2.20(c), thus constituting cause for the denial of the instant Motion.
CONCLUSION

For the foregoing reasons, the State respectfully requests that this Court summarily

DENY Petitioner’s instant Motion as moot and/or as failing to meet the requirements of EDCR
2.20. X
DATED this 9 n day of September, 2020.

Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

Depu
Nevada Bar #05
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CERTIFICATE OF MAILING

[ hereby certify that service of State's Response to Petitioner's Motion for Ruling, was

made this g“mday of Mﬂﬂw 2020, by Mailing to:

JAMES HOWARD HAYES, BAC #1175077
HIGH DESERT STATE PRISON

P.0. BOX 650

INDIAN SPRINGS, NV 89070

C. Garcia = &
Secretary for the District Attorney's Office

TP/jjlcg/L2
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8/25/2020 8:41 AM
Steven D. Grierson
DISTRICT COURT CLERK OF THE COU
CLARK COUNTY,NEVADA W ’E,

oo ok

James Hayes, Plaintiff(s) Case No.:  A-19-793315-W
Vs.
Nevada State of, Defendant(s) Department 19

NOTICE OF HEARING

Please be advised that the Plaintiff's Motion for Expeditious Ruling for "Amended
Petition for Writ of Habeas Corpus” 3rd Request in the above-entitled matter is set for

hearing as follows:

Date: November 05, 2020
Time: Chambers
Location:

Regional Justice Center

200 Lewis Ave.

Las Vegas, NV 89101
NOTE: Under NEFCR 9(d), if a party is not receiving electronic service through the
Eighth Judicial District Court Electronic Filing System, the movant requesting a

hearing must serve this notice on the party by traditional means.

STEVEN D. GRIERSON, CEO/Clerk of the Court

By: /s/ Michelle McCarthy
Deputy Clerk of the Court

CERTIFICATE OF SERVICE

I hereby certify that pursuant to Rule 9(b} of the Nevada Electronic Filing and Conversion
Rules a copy of this Notice of Hearing was electronically served to all registered users on
this case in the Eighth Judicial District Court Electronic Filing System.

By: /s/ Michelle McCarthy
Deputy Clerk of the Court

348
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"/ Tn Propria Personam
Post Office Box 208 S.D.C.C. : SEP 2 % 2020

Indian Springs, Nevada 89018 .

DISTRICT COURT
CLARK COUNTY, NEVADA

&wi&(@‘%@ !/

% Case NOME_S 3315 -
3

“Pehtionst

Skde o Navda
Respadadt

NOTICE OF MOTION

Dept No. I i

Docket

YOU WILL PLEASE TAKE NOTICE, that

20,

will come on for hearing before the above-entitled Court on the day of .

atthe hourof _ o’clock .M. InDepartment , of said Court.

CCFILE

DATED: this _ILL day of éElr)‘}thEﬁ, 2070,

e %
HAUSE R # I7507%

~ T U7 /InPropria Personam
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Pursuant to NRS 239B.030
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Electronically Filed
10/7/2020 2:45 PM
Steven D. Grierson
DISTRICT COURT CLERK OF THE COU
CLARK COUNTY,NEVADA W ’E,

oo ok

James Hayes, Plaintiff(s) Case No.:  A-19-793315-W
Vs.
Nevada State of, Defendant(s) Department 19

NOTICE OF HEARING

Please be advised that the Plaintiff's Motion to Set Evidentiary Hearing and Issue
Transport Order in the above-entitled matter is set for hearing as follows:
Date: December 03, 2020
Time: Chambers

Location:
Regional Justice Center
200 Lewis Ave.
Las Vegas, NV 89101
NOTE: Under NEFCR 9(d), if a party is not receiving electronic service through the

Eighth Judicial District Court Electronic Filing System, the movant requesting a

hearing must serve this notice on the party by traditional means.

STEVEN D. GRIERSON, CEO/Clerk of the Court

By: /s/ Michelle McCarthy
Deputy Clerk of the Court

CERTIFICATE OF SERVICE

I hereby certify that pursuant to Rule 9(b) of the Nevada Electronic Filing and Conversion
Rules a copy of this Notice of Hearing was electronically served to all registered users on
this case in the Eighth Judicial District Court Electronic Filing System.

By: /s/ Michelle McCarthy
Deputy Clerk of the Court
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Post Office Box 208 S.D.C.C.
Indian Springs, Nevada 85018

DISTRICT COURT
CLARK COUNTY, NEVADA
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Docket
NOTICE OF MOTION
YOU WILL PLEASE TAKE NOTICE, that .

will come on for hearing before the above-entitled Court on the day of ,20
at the hour of o’clock .M. InDepartment ___, of said Court.

CCFILE

DATED: this 2\ _day of é@gjﬁ'b_&ﬁ_l_ 202D.
BY: . \ \': d
A  NRAEDN ISz LR
C Propria Personam
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AFFIRMATION
Pursuant to NRS 2398.030

eceding Mt Yo S8k

The undersigned does hereby affirm that the p

Tvidethen bietud ol TEsue ’Taampu& Odie.

(Titleof Document)

filed in District Court Case number A‘ \q -’Q:Qa % \6* US |

L{_l/ " Does not contaln the soclal security number of any person.
-OR-~
1. Contains the soclal security number of a person as required by:

A. A spedific state or federal law, to wit:

(State specific law)

-or-

B. For the administration of a public program or for an application
for a federal or state grant.

q-29-2620
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Electronically Filed
10/14/2020 4:22 PM
Steven D. Grierson
DISTRICT COURT CLERK OF THE COU
CLARK COUNTY,NEVADA W ’E,

oo ok

James Hayes, Plaintiff(s) Case No.:  A-19-793315-W
Vs.
Nevada State of, Defendant(s) Department 19

NOTICE OF HEARING

Please be advised that the Plaintiff's Motion to Reconsider Order Denying Motion for
Ruling for Rule 60 (b) Motion for Relief; Motion to Vacate; Amended Petition for Writ of
Habeas Corpus in the above-entitled matter is set for hearing as follows:

Date: November 16, 2020
Time: 8:30 AM
Location: RJC Courtroom 16B

Regional Justice Center

200 Lewis Ave.

Las Vegas, NV 89101
NOTE: Under NEFCR 9(d), if a party is not receiving electronic service through the
Eighth Judicial District Court Electronic Filing System, the movant requesting a

hearing must serve this notice on the party by traditional means.

STEVEN D. GRIERSON, CEO/Clerk of the Court

By: /s/ Michelle McCarthy
Deputy Clerk of the Court

CERTIFICATE OF SERVICE

I hereby certify that pursuant to Rule 9(b} of the Nevada Electronic Filing and Conversion
Rules a copy of this Notice of Hearing was electronically served to all registered users on
this case in the Eighth Judicial District Court Electronic Filing System.

By: /s/ Michelle McCarthy
Deputy Clerk of the Court
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AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding N[dhd()ﬂ "b}

Peen@de O Dailudy Ho%{m%ﬁmm%

(Title of Document)

filed in District Court Case number Q"ub ”25\6%\8 "\ |

E/ Daes not contain the social security num'ber of any persan.

-OR~

(] . Contains the soclal security number of a person as required by:

A. A spedific state or federal law, to wit:

(State specific law)

-or-

B. For the adminlistration of a public program or for an application
for a federal or state grant. _
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Electronically Filed
11/3/2020 10:22 AM
Steven D. Grierson

CLERK OF THE COU
NOCH C%*“ e t

DISTRICT COURT

CLARK COUNTY, NEVADA
HeHeoR
James Hayes, Plaintiff(s) Case No.: A-19-793315-W
Vs, Department 19

Nevada State of, Defendant(s)

NOTICE OF CHANGE OF HEARINGS

The hearings on both the Plaintiff's Motion for Expeditious Ruling for "Amended Petition
for Writ of Habeas Corpus” 3rd Request and Plaintiff's Motion to Set Evidentiary Hearing
and Issue Transport Order, presently set for November 05, 2020, In Chambers & December
03, 2020, In Chambers, have been moved to the 16th day of November, 2020, at 10:15 AM
and will be heard by Judge William D. Kephart.

STEVEN D. GRIERSON, CEO/Clerk of the Court

By: /s/ Salevao Asifoa
S.L. Asifoa, Deputy Clerk of the Court

CERTIFICATE OF SERVICE

I hereby certify that this 3rd day of November, 2020

X] The foregoing Notice of Change of Hearings was electronically served to all
registered parties for case number A-19-793315-W.,

s/ Salevao Asifoa
S.L. Asifoa, Deputy Clerk of the Court

388
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Electronichlly Filed
11/10/2020 4:11 PM
Steven D. Grierson

CLERK OF THE COU
OPPS C%.,ﬁ L

STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

TALEEN PANDUKHT

Chief Deputy District Attorney
Nevada Bar #05734

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA |

JAMES HOWARD HAYES,
aka James Howard Hayes Jr.,
#2796708

Plaintiff, CASE NO: A-19-793315-W

-VS-

THE STATE OF NEVADA, DEPTNO:  XIX

Defendant.

STATE’S OPPOSITION TO PETITIONER’S MOTION TO RECONSIDER ORDER
DENYING MOTION FOR RULING FOR RULE 60b MOTION FOR RELIEF;
MOTION TO VACATE; AMENDED PETITION FOR WRIT OF HABEAS CORPUS

DATE OF HEARING: NOVEMBER 16, 2020
TIME OF HEARING: 10:15 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through TALEEN PANDUKHT, Chief Deputy District Attorney, and
hereby submits the attached Points and Authorities in Response to Petitioner’s Motion to
Reconsider Order Denying Motion for Ruling for Rule 60b Motion for Relief; Motion to
Vacate; Amended Petition for Writ of Habeas Corpus.

This Response is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

i
i

3 8 9 WCLARKCOUNT YDA NETWCRMCASE2Z0 1 13401631201 334063C-OPPS{JAMES HAYES)-001. DOCX
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE
On or about July 23, 2013, James H, Hayes (hereinafter, “Petitioner”) was charged by

way of Criminal Complaint with one count of BURGLARY (Category B Felony — NRS
205.060) and one count of ATTEMPT GRAND LARCENY (Category D Felony/Gross
Misdemeanor — NRS 205.220.1, 205.222.2, 193.330). Following a Preliminary Hearing in
Justice Court, Las Vegas Township on June 14, 2016, the charge of BURGLARY was bound
over to District Court, and the charge of ATTEMPT GRAND LARCENY was dismissed.

On June 17, 2016, the State filed an Information with the District Court, charging
Petitioner with one count of BURGLARY. On August 29, 2017, the State filed an Amended
Notice of Intent to Seek Punishment as a Habitual Criminal, On November 7, 2018, pursuant
to a Guilty Plea Agreement (“GPA”), Petitioner entered a plea of Guilty pursuant to North
Carolina v. Alford, 400 U.S. 25 (1970) to one count of ATTEMPT GRAND LARCENY. The

terms of the GPA are as follows:

The State has agreed to make no recommendation at the time of sentencing. The
State has no opposition to probation with the only condition being thirty (30)
days in the Clark County Detention Center (CCDC), with thirty (30) days credit
for time served.

GPA at 1:22-24. The GPA further includes, in pertinent part, the following acknowledgement:

. I understand and agree that, if...an independent magistrate, by affidavit review,
confirms probable cause against me for new criminal charges including reckless
driving or DUI, but excluding minor traffic violations, the State will have the
unqualified right to argue for any legal sentence and term of confinement
allowable for the crime(s) to which I am pleading guilty, including the use of
any prior convictions I may have to increase my sentence as a habitual criminal
to five (5) to twenty (20) years, Life without the possibility of parole, Life with
the possibility of parole after ten (10} years, or a definite twenty-five (25) year
term with the possibility of parole after ten (10) years.

GPA at 2: 1-9. An Amended Information reflecting the new charge of ATTEMPT GRAND
LARCENY was filed in conjunction with the GPA. Petitioner was adjudged Guilty pursuant
to Alford that same day, and the sentencing hearing was scheduled for March 6, 2019.

1

2
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On January 31, 2019, the State filed a State’s Notice of Motion and Motion to Revoke
Bail, asserting that in Las Vegas Justice Court case number 19F01534X, a Justice of the Peace
had found probable cause to charge Petitioner with Burglary for acts committed on or around
January 26, 2019. The State’s Motion to Revoke Bail was granted after a hearing on February
4, 2019.

At the sentencing hearing on March 6, 2019, the State argued that it had regained the
right to argue pursuant to the terms of the GPA. The Court agreed, and the ‘State argued that
Petitioner should be punished under NRS 207.010 (the “Small Habitual Sta:fute”). The Court
agreed, and Petitioner was sentenced to sixty (60) to one hundred seventy-four (174) months
in the Nevada Department of Corrections (NDOC), consecutive to Petitioner’s sentence in
another case (C315125). The Court also awarded Petitioner ten (10) days credit for time
served. The Judgment of Conviction in this case was filed on March 12, 2019.

Petitioner filed a Notice of Appeal on March 28, 2019. Petitioner’s Case Appeal
Statement was filed on August 9, 2019 (SCN 78590).

On April 15, 2019, Petitioner filed a Petition for Writ of Habeas Corpus (“Petition™).
Pursuant to Court order, the State filed its Response on June 26, 2019. At the hearing on the
Petition on August 19, 2019, the Court noted that Petitioner filed two Addenda to his original
Petition (the first on May 7, 2019, and the second on May 9, 2019). Pursuant to the Court’s
order, the State filed a Response to the Addenda on October 10, 2019. Petitioner filed a Reply
to the State’s Response on November 4, 2019. On November 18, 2019, Petitioner’s Petition
came before the Court, at which time the Court took the matter OFF CALENDAR duge to
Petitioner’s pending appeal.

On November 19, 2019, Petitioner filed another Notice of Appeal, appealing the denial
of his Coram Nobis motion. His Case Appeal Statement was filed on December 11, 2019 (SCN
80222). On August 31, 2020, the Nevada Court of Appeals affirmed the Court’s denial of his
Coram Nobis motion. Remittitur issued on October 12, 2020.

On January 14, 2020, the Nevada Supreme Court AFFIRMED Petitioner’s Judgment
of Conviction in SCN 78590. Remittitur issued on February 235, 2020.
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On February 12, 2020, Petitioner filed an “Amended Petition for Writ of Habeas
Corpus” (his “Amended Petition™). This Court ordered a Response to that Amended Petition
on March 4, 2020. Thereafter, on March 6, 2020, Petitioner filed a “Petition: Expeditious
Judicial Examination NRS 34.360-34.830” (his “Petition: EJE”). Pursuant to this Court’s
order, the State filed its Response to both filings on April 17, 2020. Petitiorer replied to the

State’s Response on May 15, 2020.

On May 15, 2020, Petitioner also filed an “Affidavit of Actual Innocence not Mere
Legal Insufficiency but ‘Factual Innocence.”” The State has filed, contem;aorancously with
the instant Response, a Response and Motion to Strike Petitioner’s Affidavit.

On May 27, 2020, Petitioner filed a Supplemental Petition. While Petitioner’s |
numerous pleadings were pending, Petitioner filed a Motion for Peremptory Challenge of
Judge and to Disqualify Judge William Bill Kephart. Thereafier, the State filed its Responses
to Petitioner’s Affidavit of Actual Innocence and Petitioner’s Supplemental Petition on June
10, 2020. As a result of Petitioner’s Peremptory Challenge, Petitioner’s pending matters were
taken off calendar on June 15, 2020. On June 29, 2020, Petitioner filed his Reply to the State’s
Response to Petitioner’s Affidavit of Actual Innocence.

On July 7, 2020, Chief Judge Linda Bell considered, and denied, Peltitioner’s Motion
for Peremptory Challenge of Judge Kephart. Chief Judge Bell’s Decision and Order was filed
on July 8, 2020,

On July 23, 2020, Petitioner filed his Reply to the State’s Response to Petitioner’s
Supplemental Petition. Petitioner, that same day, filed a Motion for Ruling for Rule 60b
Motion for Relief, Motion to Vacate; Amended Petition for Writ of Habeas Corpus. The State
filed its Reponse to Petitioner’s Motion for Ruling on September 2, 2020. Petitioner’s Motion
for Ruling was denied on September 9, 2020.

On September 25, 2020, Petitioner filed a Motion for Expeditious Ruling for “Amended
Petition for Writ of Habeas Corpus™ 3rd Request. The State has filed, contemporaneously with

the instant Response, a Response to that Motion.

I

4

392 WOLARK COUNTYDA NENCRMCASEXHI NG00 11 14063 C-OFPPS(JAMES HAYES]00] DOCX




L = B - YV - VS B o )

[ T L S A I A o N & o N e T T O R
[+ - B o Y "~ N \S B = ¥ - B - - B N R O N a—

On October 7, 2020, Petitioner filed a Motion to Set Evidentiary Hearing and Iss_ue
Transport Order. The State has filed, contemporaneously with the instant Responée, an
Opposition to that Motion.

On October 14, 2020, Petitioner filed the instant Motion to Reconsider Order Denying
Motion for Ruling for Rule 60b Motion for Relief, Motion to Vacate; Amended Petition for
Writ of Habeas Corpus.

ARGUMENT

L PETITIONER FAILS TO MEET THE STANDARD FOR
RECONSIDERATION

Petitioner’s instant Motion to Reconsider requests that this Court reconsider its denial
of Petitioner’s Motion for Ruling for Rule 60b Motion for Relief, Motion to Vacate; Amended
Petition for Writ of Habeas Corpus. Motion to Reconsider at 7 (erroneously labeled “Page 87).
However, Petitioner fails to set forth the standard for reconsideration, much less meet thét
standard,

The Nevada Supreme Court has explained: “A district court may reconsider a
previously decided issue if substantially different evidence is subsequently introduced or the
decision is clearly erroneous.” Masonry and Tile Contractors Ass’n of S. Nev. v. Jolley. Urga
& Wirth, Ltd., 113 Nev. 737, 741, 941 P.2d 486, 489 (1997) (citing Little Earth of United
Tribes v. Dep’t of Housing, 807 F.2d 1433, 1441 (8th Cir. 1986). The Nevada Supreme Court

has expressed that the granting of reconsideration or rehearing should be extremely infrequent.

Moore v. City of Las Vegas, 92 Nev. 402, 405, 551 P.2d 244, 246 (1976) (“Only in very rare

instances in which new issues of fact or law are raised supporting a ruling contrary to the ruling
already reached should a motion for rehearing be granted.” (Emphasis in original)).

A review of the instant Motion to Reconsider reveals that Petitioner does not allege any
new issues, and does not present any new evidence. See Motion to Reconsider at 3-7
(erroneously labeled “Page 4”-“Page 8”). Instead, Petitioner continues his repetition of claims

from earlier pleadings, with additional criticisms of the State and this Court. Id. Therefore, the
/
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requisite “substantially different evidence” has not been presented to support reconsideration
of this Court’s earlier decision. I\;Iasom, 113 Nev. at 741, 941 P.2d at 489.

Furthermore, Petitioner fails to demonstrate that this Court’s denial of the carlier
Motion was “clearly erroneous.” Masonry, 113 Nev. at 741, 941 P.2d at 489. Petitioner simply
argues “...the State and Judge William Kephart knows [sic] that defendant is actually innocent
of the charge of Burglary and Attempt Grand Larceny.” Motion to Reconsider at 4

~ (erroneously labeled “Page 5”). He also continues to argue that his “plea agreement is

voidable.” Id. at 5 (erroneously labeled “Page 6”). Because Petitioner’s Motion to Reconsider
consists of repeated claims and arguments, Petitioner fails to demonstrate that this Court’s
denial of his earlier Motion was “clearly erroneous” sufficient to warrant reconsideration.
Masonry, 113 Nev. at 741, 941 P.2d at 489.

CONCLUSION

Because Petitioner fails to demonstrate that reconsideration is warranted, the State
respectfully requests that this Court DENY Petitioner’s instant “Motion to Reconsider Order
Denying Motion for Ruling for Rule 60b Motion for Relief; Motion to Vacate; Amended
Petition for Writ of Habeas Corpus” in its entirety.

DATED this day of November, 2020.

Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY BB\Z ‘for

TALEEN PANDUK
Depugr District Attorpey
Nevada Bar #0
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CERTIFICATE OF MAILING
I hereby certify that service of the above and foregoing was made this Hﬂﬂ day of

, 2020, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

JAMES HOWARD HAYES, BAC #1175077
HIGH DESERT STATE PRISON

P.0. BOX 650

LAS VEGAS, NV, 89070

Secretary for the Dlstnct Attorney's Office

TP/jj/cg/L2

7 i

395 WCLARKCOUNTYDA NETYCRMCASEZ 2 1\34HN611201334063 C-OPPS-{JAMES HAYESHW1.DOCX




[ ]

RO R N N M N NN R e o e s e e e e e e
P S T =S~ e T N T T N S T N

Electronically Filed
11/10/2020 4:11 PM
Steven D. Grierson

CLERK OR THE cougﬁ
OPPS W

STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565
TALEEN PANDUKHT

Chief Deputy District Attorney

' Nevada Bar #05734
- 200 Lewis Avenue :

Las Vegas, Nevada 89155-2212
(702) 671-2500
Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

JAMES HOWARD HAYES,
aka James Howard Hayes Jr., )
#2796708

Plaintift, CASENO: A-19-793315-W

.VS-

THE STATE OF NEVADA, DEPTNO:  XIX

Defendant, _|

STATE’S OPPOSITION TO PETITIONER’S MOTION TO SET EVIDENTIARY
HEARING AND ISSUE TRANSPORT ORDER

DATE OF HEARING: NOVEMBER 16, 2020
TIME OF HEARING: 10:15 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through TALEEN PANDUKHT, Chief Deputy District -Aftorney, and
hefe’by submits the attached Points and Authorities in opposition to Petitioner’s Motion for
Expeditious Ruling for “Amended Petition for Writ of Habeas Corpus” 3rd Request.

This Opposition is made and based upon all the papers and pleadings on file herein, the

attached points and authorities in support hereof, and oral argument at the time of hearing, if

deemed necessary by this Honorable Court.
i
i
i
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE
On or about July 23, 2013, James H. Hayes (hereinafter, “Petitioner”) was charged by
way of Criminal Complaint with one count of BURGLARY (Category B Felony — NRS
205.060) and one count of ATTEMPT GRAND LARCENY (Category D Felony/Gross
Misdemeanor — NRS 205.220.1, 205.222.2, 193.330). Following a Preliminary Hearing in
Justice Court, Las Vegas Township on June 14, 2016, the charge of BURGLARY was bound
over to District Court, and the charge of ATTEMPT GRAND LARCENY was dismissed.

On June 17, 2016, the State filed an Information with the District Court, charging
Petitioner with one count of BURGLARY. On August 29, 2017, the State filed an Amended
Notice of Intent to Seek Punishment as a Habitual Criminal. On November 7, 2018, pursuant
to a Guilty Plea Agreement (“GPA”), Petitioner entered a plea of Guilty pursuant to North
Carolina v. Alford, 400 U.S. 25 (1970) to one count of ATTEMPT GRAND LARCENY. The

terms of the GPA are as follows:

The State has agreed to make no recommendation at the time of sentencing. The
State has no opposition to probation with the only condition being thirty (30)
days in the Clark County Detention Center (CCDC), with thirty (30) days credit
for time served.

GPA at 1:22-24, The GPA further includes, in pertinent part, the following acknowledgement:

I understand and agree that, if...an independent magistrate, by affidavit review,
confirms probable cause against me for new criminal charges including reckless
driving or DUI, but excluding minor traffic violations, the State will have the
unqualified right to argue for any legal sentence and term of confinement
allowable for the crime(s) to which I am pleading guilty, including the use of
any prior convictions I may have to increase my sentence as a habitual criminal
to five (5) to twenty (20) years, Life without the possibility of parole, Life with
the possibility of parole after ten (10) years, or a definite twenty-five (25) year
term with the possibility of parole after ten (10) years.

GPA at 2: 1-9. An Amended Information reflecting the new charge of ATTEMPT GRAND
LARCENY was filed in conjunction with the GPA. Petitioner was adjudged Guilty pursuant

to Alford that same day, and the sentencing hearing was scheduled for March 6, 2019.
i \
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On January 31, 2019, the State filed a State’s Notice of Motion and Motion to Revoke
Bail, asserting that in Las Vegas Justice Court case number 19F01534X, a Justice of the Peace
had found probable cause to charge Petitioner with Burglary for acts committed on or around
January 26, 2019. The State’s Motion to Revoke Bail was granted after a hearing on February
4, 2019. |

At the sentencing hearing on March 6, 2019, the State argued that it had regained the
right to argue pursuant to the terms of the GPA. The Court agreed, and the State argued that
Petitioner should be punished under NRS 207.010 (the “Small Habitual Statute”). The Court
agreed, and Petitioner was sentenced to sixty (60) to one hundred seventy-four (174) months
in the Nevada Department of Corrections (NDOC), consecutive to Petitioner’s sentence in
another case (C315125), The Court also awarded Petitioner ten (10) days credit for time
served. The Judgment of Conviction in this case was filed on March 12, 2019.

Petitioner filed a Notice of Appeal on March 28, 2019. Petltloner s Case Appeal
Statement was filed on August 9, 2019 (SCN 78590)

On April 15, 2019, Petitioner filed a Petition for Writ of Habeas Corpus (“Petition™).
Pursuant to Court order, the State filed its Response on June 26, 2019. At the hearing on the
Petition on August 19, 2019, the Court noted that Petitioner filed two Addenda to his original
Petition (the first on May 7, 2019, and the second on May 9, 2019). Pursuqnt to the Court’s
order, the State filed a Response to the Addenda on October 10, 2019, Petitioner filed a Reply
to the State’s Response on November 4, 2019, On November 18, 2019, Petitioner’s Petition
came before the Court, at which time the Court took the matter OFF CALENDAR due to
Petitioner’s pending appeal.

On November 19, 2019, Petitioner filed another Notice of Appeal, appealing the denial
ofhis Coram Nobis motion, His Case Appeal Statement was filed on December 11,2019 (SCN
80222). On August 31, 2020, the Nevada Court of Appeals afﬁrmed the Court’s denial of his
Coram Nobis motion. Remittitur issued on October 12, 2020. ’

On January 14, 2020, the Nevada Supreme Court AFFIRMED Petitioner’s Judgment
of Conviction in SCN 78590. Remittitur issued on February 25, 2020. _.
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On February 12, 2020, Petitioner filed an “Amended Petition for Writ of Habeas
Corpus” (his “Amended Petition”). This Court ordered a Response to that Amended Petition
on March 4, 2020. Thereafter, on March 6, 2020, Petitioner filed a “Petition: Expeditious
Judicial Examination NRS 34.360-34.830” (his “Petition; EJE”). Pursuaqt to this Court’s
order, the State filed its Response to both filings on April 17, 2020. Petitioner replied to the
State’s Response on May 15, 2020.

On May 15, 2020, Petitioner also filed an “Affidavit of Actual Innocence not Mere
Legal Insufficiency but ‘Factual Innocence.”” The State has filed, contemporaneously with
the instant Response, a Response and Motion to Strike Petitioner’s Affidavit.

On May 27, 2020, Petitioner filed a Supplemental Petition. While Petitioner’s
numerous pleadings were pending, Petitioner filed a Motion for Peremptory Challenge of
Judge and to Disqualify Judge William Bill Kephart. Thereafter, the State filed its Responses
to Petitioner’s Affidavit of Actual Innocence and Petitioner’s Supplemental Petition on June
10, 2020. As a result of Petitioner’s Peremptory Challenge, Petitioner’s penc;ir;g matters were
taken off calendar on June 15, 2020, On June 29, 2020, Petitioner filed his Reply to the State’s
Response to Petitioner’s Affidavit of Actual Innocence.

On July 7, 2020, Chief Judge Linda Bell considered, and denied, Petitioner’s Motion
for Peremptory Challenge of Judge Kephart. Chief Judge Bell’s Decision and Order was filed
on July 8, 2020.

On July 23, 2020, Petitioner filed his Reply to the State’s Response to Petitioner’s
Supplemental Petition. Petitioner, that same day, filed a Motion for Ruling for Rule 60b
Motion for Relief; Motion to Vacate; Amended Petition for Writ of Habeas Corpus. The State
filed its Reponse to Petitioner’s Motion for Ruling on September 2, 2020. Petitioner’s Motion
for Ruling was denied on September 9, 2020,

On September 25, 2020, Petitioner filed a Motion for Expeditious Ruling for “Amended
Petition for Writ of Habeas Corpus” 3rd Request. The State has filed, contemporaneously with

the instant Opposition, a Response to that Motion.
i
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On October 7, 2020, Petitioner filed the instant Motion to Set Evidentiary Hearing and

Issue Transport Order.
ARGUMENT

L PETITIONER FAILS TO DEMONSTRATE THE NEED FOR AN
EVIDENTIARY HEARING

The Nevada Supreme Court has held that if a petition can be resolved without
expanding the record, then no evidentiary hearing is necessary. Marshall v. State, 110 Nev.

1328, 885 P.2d 603 (1994); Mann, 118 Nev. at 356, 46 P.3d at 1231. A defendant is entitled

to an evidentiary hearing if his petition is supported by specific factual allegations, which, if
true, would entitle him to relief unless the factual allegations are repelled by the record.

Marshall, 110 Nev. at 1331, 885 P.2d at 605; see also Hargrove, 100 Nev. at 503, 686 P.2d at

225 (holding that “[a] defendant secking post-conviction relief is not entitled to an evidentiary
hearing on factual allegations belied or repelled by the record™). |
It is improper to hold an evidentiary hearing simply to make a complete record. See

State v. Eighth Judicial Dist. Court, 121 Nev. 225, 234, 112 P.3d 1070, 1076 (2005) (*The

district court considered itself the ‘equivalent of . . . the trial judge’ and consequently wanted
‘to make as complete a record as possible.” This is an incorrect basis fc:r an evidentiary
hearing.”).

While Petitioner asserts the need for an evidentiary hearing, he fails to acknowledge,
much less address, the grounds for allowing such a proceeding. See, Instant Petition at 2-4
(erroneously labeled “Page 37-“Page 57). Instead, Petitioner repeats numerous claims that
have already been raised, even including as exhibits certain previously-filed motions

containing those same grounds. See, Exhibits “F” and *“G” to the Instant Petition. Petitioner

does not demonstrate any grounds for expanding the record. See generally, Instant Motion;
see also, Marshall, 110 Nev. 1328, 885 P.2d 603. As Petitioner merely accompanies his request
with allegations that are either belied by the record, or insufficient to entitle Petitioner to relief,
an evidentiary hearing is unnecessary. Id, at 1331, 885 P.2d at 605. |

i
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Further, Petitioner’s failure to demonstrate the need for an evidentiary hearing renders

Petitioner’s request for a transport order moot.
CONCLUSION

For the foregoing reasons, the State respectfully requests that this Court summarily

DENY Petitioner’s Motion to Set Evidentiary Hearing and Issue Transport Order.
DATED this day of November, 2020.

Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY [%E for

TATEEN PA
Deputy District{Atto. cy
Nevada Bar #0
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CERTIFICATE OF MAILING !
[ hereby certify that service of the above and foregoing was made this Z'O-}ﬁ day of

N Q\&UN\WZMO, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

JAMES HOWARD HAYES, BAC #1175077
HIGH DESERT STATE PRISON

P.O. BOX 650

LAS VEGAS, NV, 89070

v [hinn_ oo
arcia

Secretary for the District Attorney's Office

TP/jj/cg/L2
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Electronically Filed
11/10/2020 4:11 PM
Steven D. Grierson

CLERK OF THE CO
RSPN Cﬁx«f - S
| .

STEVEN B. WOLFSON

Clark County District Altorncy

Nevada Bar #001565

TALEEN PANDUKHT

Chief Deputy District Aftorney

Nevada Bar #05734

200 Lewis Avenue

Las Vegas, Nevada 89155-2212

(702) 671-2500

Attorney for Plaintiff ;

B

DISTRICT COURT
CLARK COUNTY, NEVADA

JAMES HOWARD HAYES,
aka James Howard Hayes Jr.,
#2796708
Plaintiff, CASENO:  A-19-793315-W
-VS-
THE STATE OF NEVADA, DEPTNO:  XIX
Defendant.

STATE’S RESPONSE TO PETITIONER’S MOTION FOR EXPEDITIOUS RULING
FOR AMENDED PETITION FOR WRIT OF HABEAS CORPUS 3RD REQUEST

DATE OF HEARING: NOVEMBER 16, 2020
TIME OF HEARING: 10:15 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through TALEEN PANDUKHT, Chief Deputy District Attorney, and
hercby submits the attached Points and Authorities in Response to Petitioner’s Motion for
Iixpeditious Ruling for “Amended Petition for Writ of Habeas Corpus” 3rd Request.

This Response is made and based upon all the papers and pleadings on file herein, the
attached points and authoritics in support hercof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE
On or about July 23, 2013, James H. Hayes (hereinafter, “Petitioner) was charged by

way of Criminal Complaint with one count of BURGLARY (Category B Felony — NRS
205.060) and one count of ATTEMPT GRAND LARCENY (Category D Felony/Gross
Misdemeanor — NRS 205.220.1, 205.222.2, 193.330). Following a Preliminary Hearing in
Justice Court, Las Vegas Township on June 14, 2016, the charge of BURGLARY was bound
over to District Court, and the charge of ATTEMPT GRAND LARCENY was dismissed.

On June 17, 2016, the State filed an Information with the District Court, charging
Petitioner with one count of BURGLARY". On August 29, 2017, the State filed an Amended
Notice of Intent to Seek Punishment as a Habitual Criminal. On November 7, 2018, pursuant
to a Guilty Plea Agreement (“GPA”), Petitioner entered a plea of Guilty pursuant to North
Carolina v. Alford, 400 U.S. 25 (1970) to one count of ATTEMPT GRAND‘LARCENY. The

terms of the GPA are as follows:

The State has agreed to make no recommendation at the time of sentencing. The
State has no opposition to probation with the only condition being thirty (30)
days in the Clark County Detention Center (CCDC), with thirty (30) days credit
for time served. ‘

GPA at 1:22-24. The GPA further includes, in pertinent part, the following acknowledgement:

I understand and agree that, if...an independent magistrate, by affidavit review,
confirms probable cause against me for new criminal charges including reckless
driving or DUI, but excluding minor traffic violations, the State will have the
unqualified right to argue for any legal sentence and term of confinement
allowable for the crime(s) to which I am pleading guilty, including the use of
any prior convictions I may have to increase my sentence as a habitual criminal
to five (5) to twenty (20) years, Life without the possibility of parole, Life with
the possibility of parole after ten (10) years, or a definite twenty-five (25) year
term with the possibility of parole after ten (10) years.

GPA at 2: 1-9. An Amended Information reflecting the new charge of A’i‘TEMPT GRAND
LARCENY was filed in conjunction with the GPA. Petitioner was adjudged Guilty pursuant
to Alford that same day, and the sentencing hearing was scheduled for March 6, 2019.

/
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On January 31, 2019, the State filed a State’s Notice of Motion and Motion to Revoke
Bail, asserting that in Las Vegas Justice Court case number 19F01534X, a Justice of the Peace
had found probable cause to charge Petitioner with Burglary for acts committed on or around
January 26, 2019. The State’s Motion to Revoke Bail was granted after a hearing on February
4,2019.

At the sentencing hearing on March 6, 2019, the State argued that it had regained the
right to argue pursuant to the terms of the GPA. The Court agreed, and the IState argued that
Petitioner should be punished under NRS 207.010 (the “Small Habitual Statute”). The Court
agreed, and Petitioner was sentenced to sixty (60) to one hundred seventy-four (174} months
in the Nevada Department of Corrections (NDOC), consecutive to Petitioner’s sentence in
another case (C315125). The Court also awarded Petitioner ten (10) days credit for time
served. The Judgmient of Conviction in this case was filed on March 12, 2019.

Petitioner filed a Notice of Appeal on March 28, 2019. Petitioner’s Case Appeal
Statement was filed on August 9, 2019 (SCN 78590).

On April 15, 2019, Petitioner filed a Petition for Writ of Habeas Corpus (“Petition”).
Pursuant to Court order, the State filed its Response on June 26, 2019. At the hearing on the
Petition on August 19, 2019, the Court noted that Petitioner filed two Addenda to l_1is or_iginal
Petition (the first on May 7, 2019, and the second on May 9, .20'19): Pursuant to tf_ie. Cbu[t’s
order, the State filed a Response to the Addenda on October 10, 2019, Petitioner filed éRepIy
to the State’s Response on November 4, 2019, On November 18, 2019, Petitioner’s Petition
came before the Court, at which time the Court took the matter OFF CALENDAR due to
Petitioner’s pending appeal.

On November 19, 2019, Petitioner filed another Notice of Appeal, appealing the denial
of his Coram Nobis motion. His Case Appeal Statement was filed on December 11,2019 (SCN
80222). On August 31, 2020, the Nevada Court of Appeals affirmed the Court’s denial of his
Coram Nobis motion. Remittitur issued on October 12, 2020.

On January 14, 2020, the Nevada Supreme Court AFFIRMED Petitioner’s Judgment
of Conviction in SCN 78590. Remittitur issued on February 25, 2020.
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On February 12, 2020, Petitioner filed an “Amended Petition for Writ of Habeas
Corpus” (his “Amended Petition”). This Court ordered a Response to that Amended Petition
on March 4, 2020. Thereafter, on March 6, 2020, Petitioner filed a “Petitiion: Expeditious
Judicial Examination NRS 34.360-34.830” (his “Petition: EJE”). Pursuant to this Court’s
order, the State filed its Response to both filings on April 17, 2020. Petitioner replied to the
State’s Response on May 15, 2020.

On May 15, 2020, Petitioner also filed an “Affidavit of Actual Innocence not Mere
Legal Insufficiency but ‘Factual Innocence.”” The State has filed, contemporaneously with
the instant Response, a Response and Motion to Strike Petitioner’s Affidavit.

On May 27, 2020, Petitioner filed a Supplemental Petition. While Petitioner’s
numerous pleadings were pending, Petitioner filed a Motion for Peremptory Challenge of
Judge and to Disqualify Judge William Bill Kephart. Thereafter, the State filed its Responses
to Petitioner’s Affidavit of Actual Innocence and Petitioner’s Supp]emental] Petition on June
10, 2020. As a result of Petitioner’s Peremptory Challenge, Petitioner’s pending matters were
taken off calendar on June 15, 2020. On June 29, 2020, Petitioner filed his Reply to the State’s
Response to Petitioner’s Affidavit of Actual Innocence.

On July 7, 2020, Chief Judge Linda Bell considered, and denied, Petitioner’s Motion
for Peremptory Challenge of Judge Kephart. Chief Judge Bell’s Decision and Order was filed
on July 8, 2020,

On July 23, 2020, Petitioner filed his Reply to the State’s Response to Petitioner’s
Supplemental Petition. Petitioner, that same day, filed a Motion for Ruling for Rule 60b
Motion for Relief: Motion to Vacate; Amended Petition for Writ of Habeas Corpus. The State
filed its Reponse to Petitioner’s Motion for Ruling on September 2, 2020. Petitioner’s Motion
for Ruling was denied on September 9, 2020. | _' .

On September 25, 2020, Petitioner filed the instant Motion for Expeditious Ruling for
“Amended Petition for Writ of Habeas Corpus” 3rd Request.
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ARGUMENT

L PETITIONER’S INSTANT PLEADING FAILS TO STATE GROUNDS FOR
RELIEF

Petitioner’s instant filing consists of multiple indictments of the State and this Court,
alleging that Petitioner “is a victim of this fundamental miscarriage of justice.” Instant Motion
at 3 (erroneously labeled “Page 4”). A review of Petitioner’s pleading reflects that Petitioner
simply seeks to challenge the State’s various “Statement of Facts” sectioﬁs in response to
Petitioner’s various motions. Id. at 2 (erroneously labeled “Page 3™). Petitioner also continues
to raise single-sentence summaries of entreaties for relief that have previously been raised.
See id, at 3. Notably absent from Petitioner’s instant Motion is a cognizable request for relief,
much less support for that request. Eighth Judicial District Court Rule 2.20(c). Instead,
Petitioner concludes by requesting that this Court “grant [the instant Motion].” Id. at 4
(erroneously labeled “Page 4”).

Petitioner’s continued lack of any clear statement of grounds for relief is compounded
by Petitioner’s failure to properly include points and authorities that would clarify the relief
requested, identify this Court’s jurisdiction to grant such relief, and/or present cogent
argument in support of those requests. Therefore, the State respectfully submits that
Petitioner’s filing fails to comport with EDCR 2.20(c), thus necessitating denial of the instant
Motion.
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CONCLUSION

For the foregoing reasons, the State respectfully requests that this Court summarily

DENY Petitioner’s instant Motion as failing to meet the requirements of EDCR 2.20, or, in

the alternative, for failing to sufficiently state a claim for relief.

DATED this day of November, 2020.

Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY BB\/

for

TALEEN PANDURHT
Deputy Distritt Atterney
Nevada Bar #05734
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CERTIFICATE OF MAILING

I hereby certify that service of the above and foregoing was made this l U"\ﬂday of

“\\1“\ l\i‘l\\()lf , 2020, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

TP/jjlcg/L2

JAMES HOWARD HAYES, BAC #1175077
HIGH DESERT STATE PRISON

P.O. BOX 650

LAS VEGAS, NV, 89070

BY /M/bw %Mm

C. Garcia ~ °
Secretary for the District Attorney's Office
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Electronically Filed

E 1172172020 8:28 AM

CLERK OF THE COURT

ORDR _
STEVEN B, WOLFSON
Clark County District Attorney
Nevada Bar #001565

ERCAN E. ISCAN

Chief Deputy District Attorney
Nevada Bar #009592

200 Lewis Avenue

Las Vegas, NV 80155-2212
(702) 671-2500 |
Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA, _ }
Plaintiff,
. TVE CASE NO: A-19-793315-W
JAMES HOWARD HAYES, aka .
James Howard Hayes, Jr., DEPT NO: XX
#2796708
Defendant.

ORDER DENYING PLAINTIFF'S MOTION FOR EXPEDITIOUS RULING FOR
AMENDED PETITION FOR WRIT OF HABEAS CORPUS - 3RD REQUEST,
PLAINTIFF'S MOTION TO SET EVIDENTIARY HEARING AND ISSUE
TRANSPORT ORDER, AND PLAINTIFF'S MOTION TO RECONSIDER ORDER
DENYING MOTION FOR RULING FOR RULE 60 (B) MOTION FOR RELIEF;
MOTION TO VACATE; AMEN]I(D:F(I)DRII’,%EITION FOR WRIT OF HABEAS

DATE OF HEARING: November 16, 2020
TIME OF HEARING: 08:30 A.M.

THIS MATTER having come on for hearing before the above entitled Court on the
16th day of November, 2020, the Defendant not being present, in proper person, the Plaintiff
being represented by STEVEN B. WOLFSON, District Attorney, through ERCAN E.
ISCAN, Chief Deputy District Attorney, without argument, based on the pleadings and good

cause appearing therefor,
i
1
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IT IS HEREBY ORDERED that Plaintiff’s Motion for Expeditious Ruling for
Amended Petition for Writ Of Habeas Corpus - 3rd Request, shall be, and it is DENIED.

IT IS HEREBY ORDERED that Plaintiff's Motion to Set Evidentiary Hearing and
Issue Transport Order, shall be, and it is DENIED.

LASTLY, IT IS HEREBY ORDERED that Plaintiff's Motion to Reconsider Order
Denying Motion for Ruling for Rule 60 (B) Motion For Relief; Motion To Vacate; Amended
Pejnition For Writ Of Habeas Corpus, shall be, and it is DENIED as a reconsideration is not

warranted.

DATED this_____ day OfNOVCHB%%'a %?s@l'sl day of November, 2020

DISTRICT JUDGE -

209 16B 8146 134B
?:Efg?uﬁgy%%ﬂﬁ%ﬂomey William D. Kephart
Nevada Bar #001565 District Court Judge

BY R% ‘74———

Chief Deputy District Attorney
Nevada Bar #009592

CERTIFICATE OF SERVICE

I certify that on the day of , 2020, I mailed a copy of the foregoing Order
to:

JAMES HOWARD HAYES, BAC #1175077
HIGH DESERT STATE PRISON

P.O. BOX 650

LAS VEGAS, NV 89070

BY

C. Garcia
Secretary for the District Attorney’s Office

2 o
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CSERY

DISTRICT COURT

CLARK COUNTY, NEVADA

James Hayes, Plaintiff(s)
Vs,

Nevada State of, Defendant(s)

CASE NO: A-19-793315-W

DEPT. NO. Department 19

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate ot service was generated by the Eighth Judicial Dastrict
Court. The foregoing Order was served via the court’s electronic ¢File system to all
recipients registered for e-Service on the above entitled case as listed below:

Service Date: 11/21/2020

Melissa Boudreaux

mezama@clarkcountynv.gov
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SOUTHERN DESERT CORRECTIONAL CTN.
20825 COLD CREEK RD.

P.0. BOX 208 A
INDIAN SPRINGS, NV 89019
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Thlb Motion is made and based upon the accompanying Memorandum of Points and

Authorities,

 DATED: this | day of DECEEL . 2096

gl =2 {80
Detendant In Proper Personam _ '
RECEIVED
 DEC-72020
CLERK OF THE ,COURT
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UNDER PENALTY OF PERJURY

- I, the urxiers:.gned, certify, declare, or state
t.hat the foregoing is trué and correct, to the
" best of my knowledge and belief, in accordance
—withNRS 208.165 and 28 USCA §
Excuted on the M day of
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. ~ Electronically Filed
f 12/22/2020
Moz T o # 1176077 - k
v '/In Propria Personam %ﬁ/ 9?59«.«..
Post Office Box 208 S.D.C.C. - CLERK OF THE COURT
Indian Springs, Nevada 89018

DISTRICT COURT
CLARK COUNTY, NEVADA

Y st
Case No. A'l 1 - 2%315“ l"{
Dept No. l Ei

Docket

O”am% A A&éﬁm@

ke éé ol
(Bopindad)

M’ M e e N e e e e

NOTICE OF MOTION

'YOU WILL PLEASE TAKE NOTICE, that

day of - ,20

will come on for hearing before the above-entitled Court on the

atthe hourof _ o’clock .M. InDepartment , of said Court.

CCFILE

DATED: this | _ dayof Wj'ﬂdﬁg ,202D.

RECEIVED

DEC - 7 2020
CLERK OF THE GOURT
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Electronically Filed
12/22/2020 10:14 AM
Steven D. Grierson

DISTRICT COURT CLERK OF THE COU
CLARK COUNTY, NEVADA W ’E_

oo ok

James Hayes, Plaintiff(s) Case No.:  A-19-793315-W
Vs.
Nevada State of, Defendant(s) Department 19

NOTICE OF HEARING

Please be advised that the Plaintiff's - Motion to Compel Judgment Pursuant to
Nevada Revised Statutes Chapter 34 FRCP Rule 12(c) for Amended Petition for Writ of

Habeas Corpus in the above-entitled matter is set for hearing as follows:

Date: January 28, 2021
Time: Chambers
Location:

Regional Justice Center

200 Lewis Ave.

Las Vegas, NV 89101
NOTE: Under NEFCR 9(d), if a party is not receiving electronic service through the
Eighth Judicial District Court Electronic Filing System, the movant requesting a

hearing must serve this notice on the party by traditional means.

STEVEN D. GRIERSON, CEO/Clerk of the Court

By: /s/ Michelle McCarthy
Deputy Clerk of the Court

CERTIFICATE OF SERVICE

I hereby certify that pursuant to Rule 9(b} of the Nevada Electronic Filing and Conversion
Rules a copy of this Notice of Hearing was electronically served to all registered users on
this case in the Eighth Judicial District Court Electronic Filing System.

By: /s/ Michelle McCarthy
Deputy Clerk of the Court
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Electronically Filed
1/15/2021 1:45 PM
Steven D. Grierson

CLERK OF THE COU
DISTRICT COURT C%»A ﬁi"

CLARK COUNTY, NEVADA

ER T
James Hayes, Plaintiff(s) Case No.:  A-19-793315-W
Vs. C-16-315718-1
Nevada State of, Defendant(s) Department 3

NOTICE OF DEPARTMENT REASSIGNMENT

NOTICE IS HEREBY GIVEN that the above-entitled action has been reassigned to
Judge Monica Trujillo.

DX This reassignment is due to: Per Administrative Order 20-25.
ANY TRIAL DATE AND ASSOCIATED TRIAL HEARINGS STAND BUT MAY BE
RESET BY THE NEW DEPARTMENT.

Any motions or hearings presently scheduled in the FORMER department will be
heard by the NEW department as set forth below.

Motion to Compel, on 02/01/2021, at 8:30 AM

PLEASE INCLUDE THE NEW DEPARTMENT NUMBER ON ALL FUTURE
FILINGS.

STEVEN D. GRIERSON, CEO/Clerk of the Court

By: /s/ Heather Kordenbrock
Heather Kordenbrock, Deputy Clerk of the Court

CERTIFICATE OF SERVICE
I hereby certify that this 15th day of January, 2021
X] The foregoing Notice of Department Reassignment was electronically served to all

registered parties for case number A-19-793315-W.,

/s/ Heather Kordenbrock
Heather Kordenbrock, Deputy Clerk of the Court
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Electronically Filed
1/27/2021 11:14 AM
Steven D. Grierson

CLERK OF THE CO
s R b B

STEVEN B. WOLFSON

Clark County District Altorney
Nevada Bar #001565
JONATHAN VANBOSKERCK
Chief Deputy District Attorney
Nevada Bar #06528

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

JAMES HOWARD HAYES,
aka James Howard Hayes Jr.,
#2796708

Plaintiff CASENO: A-19-793315-W

-V§-

THE STATE OF NEVADA, DEPTNO: il

Defendant.

STATE’S RESPONSE TO PETITIONER’S MOTION TO COMPEL JUDGMENT
PURSUANT TO NEVADA REVISED STATUTES CHAPTER 34 FRCP RULE 12(C)
FOR AMENDED PETITION FOR WRIT OF HABEAS CORPUS

DATE OF HEARING: FEBRUARY 1, 2021
TIME OF HEARING: 8:30 AM ‘

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through JONATHAN VANBOSKERCK, Chief Deputy District Attorney,
and hereby submits the attached Points and Authorities in Response to Petitioner’s Motion to
Reconsider Order Denying Motion for Ruling for Rule 60b Motion for Relief, Motion to
Vacate; Amended Pctition for Writ of Habeas Corpus.

This Response is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

i
1
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE
On or about July 23, 2013, James H. Hayes (hereinafter, “Petitioner™) was charged by

way of Criminal Complaint with onc count of BURGLARY (Category B Felony — NRS
205.060) and onc count of ATTEMPT GRAND LARCENY (Catcgory D Felony/Gross
Misdemeanor — NRS 205.220.1, 205.222.2, 193.330). Following a Preliminary Hearing in
Justice Court, Las Vegas Township on June 14, 2016, the charge of BURGLARY was bound
over to District Court, and the charge of ATTEMPT GRAND LARCENY was dismissed.

On June 17, 2016, the State filed an Information with the District Court, charging
Pctitioner with one count of BURGLARY. On August 29, 2017, the State filed an Amended
Notice of Intent to Seek Punishment as a Habitual Criminal. On November 7, 2018, pursuant
to a Guilty Plea Agreement (“GPA”), Petitioner cntered a plea of Guilty pursuant to North
Carolina v. Alford, 400 U.S. 25 (1970) to one count of ATTEMPT GRAND LARCENY, The
terms of the GPA are as follows:

The State has agreed to make no recommendation at the time of sentencing. The
State has no opposition to probation with the only condition being thirty (30)
days in the Clark County Detention Center (CCDC), with thirty (30) days credit
for time served.

GPA at 1:22-24. The GPA further includes, in pertinent part, the following acknowledgement:

1 understand and agree that, if...an independent magistrate, by affidavit review,
confirms probable cause against me for new criminal charges including reckless
driving or DUI, but excluding minor traffic violations, the State will have the
unqualified right to argue for any legal sentence and term of confinement
allowable for the crime(s) to which I am plcading guilty, including the usc of
any prior convictions I may have to increase my sentence as a habitual criminal
to five (5) to twenty (20) years, Life without the possibility of parole, Life with
the possibility of parole after ten (10) years, or a definite twenty-five (25) year
term with the possibility of parolc after ten (10) years.

GPA at 2: 1-9. An Amended Information reflecting the new charge of ATTEMPT GRAND
LARCENY was filed in conjunction with the GPA. Petitioner was adjudged Guilty pursuant

to Alford that same day, and the sentencing hearing was scheduled for March 6, 2019.
I
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On January 31, 2019, the State filed a State’s Notice of Motion and Metion to Revoke
Bail, asserting that in Las Vegas Justice Court case number 19F01534X, a Justice of the Peace
had found probable cause to charge Petitioner with Burglary for acts committed on or around
January 26, 2019. The State’s Motion to Revoke Bail was granted after a hearing on February
4,2019.

At the sentencing hearing on March 6, 2019, the State argued that it had regained the
right to argue pursuant to the terms of the GPA, The Court agreed, and the State argued that
Petitioner should be punished under NRS 207.010 (the “Small Habitual Statute™). The Court
agreed, and Petitioner was sentenced to sixty (60) to one hundred scventy-four (174) months
in the Nevada Department of Corrections (NDOC), consecutive to Petitioner’s sentence in
another case (C315125). The Court also awarded Petitioner ten (10) days credit for time
served. The Judgment of Conviction in this case was filed on March 12, 2019.

Petitioner filed a Notice of Appeal on March 28, 2019. Pctitioner’s Case Appeal
Statement was filed on August 9, 2019 (SCN 78590).

On April 15, 2019, Petitioner filed a Petition for Writ of [abeas Corpus (“Petition™).
Pursuant to Court order, the State filed its Response on June 26, 2019. At the hearing on the
Petition on August 19, 2019, the Court noted that Petitioner filed two Addenda to his original
Petition (the first on May 7, 2019, and the second on May 9, 2019). Pursuant to the Court’s
order, the State filed a Response to the Addenda on October 10, 2019. Petitioner filed a Reply
to the State’s Response on November 4, 2019. On November 18, 2019, Petitioner’s Petition
came before the Court, at which time the Court took the matter OFF CALENDAR due to
Petitioner’s pending appeal.

On November 19, 2019, Petitioner filed another Notice of Appeal, appealing the denial
of his Coram Nobis motion. His Case Appeal Statement was filed on December 11,2019 (SCN
80222). On August 31, 2020, the Nevada Court of Appeals affirmed the Court’s denial of his
Coram Nobis motion. Remittitur issucd on October 12, 2020.

On January 14, 2020, the Nevada Supreme Court AFFIRMED Petitioner’s Judgment
of Conviction in SCN 78590. Remittitur issucd on February 25, 2020.

3
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On February 12, 2020, Petitioner filed an “Amended Petition for Writ of Habeas
Corpus” (his “Amended Petition”). This Court ordered a Response to that Amended Petition
on March 4, 2020. Thereafter, on March 6, 2020, Petitioner filed a “Petition: Expeditious
Judicial Examination NRS 34.360-34.830” (his “Petition: EJE”). Pursuant to this Court’s
order, the State filed its Response to both filings on April 17, 2020. Petitioner replied to the
State’s Response on May 15, 2020.

On May 15, 2020, Petitioner also filed an “Affidavit of Actual Innocence not Mere
Legal Insufficiency but ‘Factual Innocence.’” On May 27, 2020, Petitioner filed a
Supplemental Petition. While Petitioner’s numerous pleadings were pending, Petitioner filed
a Motion for Peremptory Challenge of Judge and to Disqualify Judge William Bill Kephart.
Thereafter, the State filed its Responses to Petitioner’s Affidavit of Actual Innocence and
Petitioner’s Supplemental Petition on June 10, 2020. As a result of Petitioner’s Peremptory
Challenge, Petitioner’s pending matters were taken off calendar on June 15, 2020. On June
29, 2020, Petitioner filed his Reply to the State’s Response to Petitioner’s Affidavit of Actual
Innocence.

On July 7, 2020, Chief Judge Linda Bell considered, and denied, Petitioner’s Motion
for Peremptory Challenge of Judge Kephart. Chief Judge Bell’s Decision and Order was filed
on July 8, 2020.

On July 23, 2020, Petitioner filed his Reply to the State’s Response to Petitioner’s
Supplemental Petition. Petitioner, that same day, filed a Motion for Ruling for Rule 60b
Motion for Relief; Motion to Vacate; Amended Petition for Writ of Habeas Corpus. The State
filed its Reponse to Petitioner’s Motion for Ruling on September 2, 2020. Petitioner’s Motion
for Ruling was denied on September 9, 2020.

On September 25, 2020, Petitioner filed a Motion for Expeditious Ruling for “Amended
Petition for Writ of Habeas Corpus” 3rd Request. On October 7, 2020, he filed a Motion to
Set Evidentiary Hearing and Issue Transport Order. On October 14, 2020, Petitioner filed a
Motion to Reconsider Order Denying Motion for Ruling for Rule 60b Motion for Relief;
Motion to Vacate; Amended Petition for Writ of Habeas Corpus. The State filed responsive

4
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pleadings to each of Petitioner’s respective filings on November 10, 2020. On November 16,
2020, the Court considered, and denied, Petitioner’s three Motions. The Court’s Order was
filed on November 21, 2020.

On December 22, 2020, Petitioner filed the instant “Motion to Compel Judgment
Pursuant to Nevada Revised Statutes Chapter 34 FRCP Rule 12(c) for Amended Petition for

Writ of Habeas Corpus.
ARGUMENT

L NO FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER HAS BEEN
FILED REGARDING PETITIONER’S AMENDED PETITION

As recounted in the State’s Statement of Facts, supra., Petitioner’s Amended Petition
was filed on February 2, 2020. While Petitioner’s panoply of other filings have been
considered — and rejected — since that date, it appears to the State that no Court Order has
issued regarding Petitioner’s Amended Petition itself. Therefore, pursuant to NRS 34.470(2),
the State respectfully submits that Petitioner’s Amended Petition must be “dispose[d] of...as
justice may require.”

As such, the State respectfully requests that this Court consider, and DENY,
Petitioner’s Amended Petition for Writ of Habeas Corpus. See, State’s Response to
Petitioner’s Amended Petition for Writ of Habeas Corpus and Petition: Expeditious Judicial
Examination NRS 34.360-34.830, filed on April 17, 2020.

II. PETITIONER’S RELIANCE UPON THE FEDERAL RULES OF CIVIL
PROCEDURE IS INAPPROPRIATE

In support of his instant Motion, Petitioner cites to Federal Rule of Civil Procedure
12(c). Instant Motion at 1, 3. However, Petitioner’s reliance upon that Rule is improper, as
Nevada law clearly details that even the Nevada Rules of Civil Procedure only apply in the
instant proceedings to the extent that they are not inconsistent with Nevada statutes guiding
habeas proceedings. See, NRS 34.780(1); State v. Powell, 122 Nev. 751, 757, 138 P.3d 453,
457 (2006); Mazzan v. State, 109 Nev. 1067, 1072, 863 P.2d 1035, 1038 (1993). Petitioner

has not offered any rational, much less justification, for his reliance upon the Federal Rule.
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III. PETITIONER’S DECISION TO ENTER A GUILTY PLEA RENDERED THE
PRELIMINARY HEARING RESULT IRRELEVANT

Pursuant to Petitioner’s various filings, it appears that Petitioner is simply challenging
his conviction on the grounds that he was not bound over to District Court on the original
charge of Attempt Grand Larceny. See, e.g., Instant Motion at 4:3-15. Petitioner’s singular
argument lacks merit.

The Nevada Supreme Court has explained that objections to the filing of an Amended
Information are waived when they are not asserted in pretrial motions, nor on direct appeal
from conviction. Roseneau v. State, 90 Nev, 161, 521 P.2d 369 (1974); NRS 174.105. A

review of Petitioner’s entry of plea demonstrates that not only did Petitioner fail to object to

the Amended Information (charging Petitioner with Attempt Grand Larceny), but Petitioner
requested that the Court accept that filing, and Petitioner’s guilty plea to the charge contained

therein:

THE COURT: Mr. Hayes, I’ve been handed a copy of an amended
information in this case. Have you received a copy of that?

THE DEFENDANT: Yes sir.
THE COURT: Do you have any objection of it being filed here today?
THE DEFENDANT: No, sir.

THE COURT: ...So how do you plead to the amended information that
charges you with attempt grand larceny that took place on or about the 9th day
of April, 2013 while you’re here in Las Vegas, Clark County, Nevada, where
you willfully and lawfully and feloniously and intentionally deprived the owner
permanently, thereof, by attempting to steal, take or carry away lawful money
of the United States, $650 or greater, owned by a Joshua Jarvis. And you -- by
doing this you were attempting to steal lJawful money and an IPhone from Joshua
Jarvis. How do you plead to that?

THE DEFENDANT: Guilty by the way of Alford.

Recorder’s Transcript of Hearing, dated November 7, 2018 (filed September 25, 2019 in Case
No. C-16-315718-1), at 2, 5.

/f
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Because Petitioner not only understood the Amended Information, and the charge
contained therein, but further asked the Court to accept the same, he waived any future
challenge to that charge and document, As such, the State respectfully requests that this Court
DENY Petitioner’s Amended Petition in its entirety.

CONCLUSION
Based on the above, and on the State’s Response (filed on April 17, 2020), the State

respectfully requests that this Court issue a Findings of Fact, Conclusions of Law and Order
to DENY Petitioner’s Amended Petition in its entirety.
DATED this 97 day of January, 2021.

Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

Chlef Deputy Di
Nevada Bar #0635

CERTIFICATE OF ELECTRONIC FILING
I hereby certify that service of State’s Response To Petitioner’s Motion to Compel

Judgment Pursuant to Nevada Revised Statutes Chapter 34 Frep Rule 12(C) For Amended
Petition for Writ of Habeas Corpus, was made this & 7-)Lﬁ?day of January, 2021, by Electronic

Filing to:
DEPUTY PUBLIC DEFENDER
pdclerk@clarkcountynv.gov
OQ’MMN 5 duesq
C. Garcia -
Secretary for the District Attorney's Office
cg/l2
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AFFIRMATION
Pursuant to NRS 239B.030

The undersigned d'oes hereby affirm that the preceding/ggﬂj/‘_%m
A Cronge) ﬁd@ﬁn@& &l st NS Cm&éft‘i)&#

(Title of Decument)

ﬁlé_d in Dl;trict Court Case number A = lq - qq 323 [5‘1&( |

E}/Does not contaln the social security number of any person.

-OR-

(1. Contains the soclal security number of a person as required by:

A. A spedific state or federal law, to wit:

(State specific law)

-or-

8. For the administration of a public program or for an application
~ for a federal or state grant.
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‘%&Q@L@mﬁé@

- 450



t&mﬁﬂm"c@% -

Sned
/) O 6L 208

- B

. \S‘(&L(,D ﬁpfu\‘%SsM\[ '

RECEIVED

JAN 20 20U

CLERK OF THE COURT

Lol Coudhy D c&ms =%

Myee & e cla
260 BB Ave, 3D Ul

25 s, Naada
£3155 11D

SR L LGS (T RPN h.\””s ikl
. Hii i

i




Electronically Filed
2{2/2021 4:34 PM
Steven D. Grierson
DISTRICT COURT CLERK OF THE COU
CLARK COUNTY,NEVADA W ’E,

oo ok

James Hayes, Plaintiff(s) Case No.:  A-19-793315-W
Vs.
Nevada State of, Defendant(s) Department 3

NOTICE OF HEARING

Please be advised that the Defendants’ "Reply” Motion to Compel Judgment Pursuant
to Nevada Revised Statutes Chapter 34... FRCP Rule 12(c) for "Amended Petition for Writ
of Habeas Corpus” in the above-entitled matter is set for hearing as follows:

Date: March 08, 2021
Time: 8:30 AM
Location: RJC Courtroom 11C

Regional Justice Center

200 Lewis Ave.

Las Vegas, NV 89101
NOTE: Under NEFCR 9(d), if a party is not receiving electronic service through the
Eighth Judicial District Court Electronic Filing System, the movant requesting a

hearing must serve this notice on the party by traditional means.

STEVEN D. GRIERSON, CEO/Clerk of the Court

By: /s/ Michelle McCarthy
Deputy Clerk of the Court

CERTIFICATE OF SERVICE

I hereby certify that pursuant to Rule 9(b} of the Nevada Electronic Filing and Conversion
Rules a copy of this Notice of Hearing was electronically served to all registered users on
this case in the Eighth Judicial District Court Electronic Filing System.

By: /s/ Michelle McCarthy
Deputy Clerk of the Court
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STEVEN B. WOLFSON
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DISTRICT COURT
CLARK COUNTY, NEVADA
JAMES HOWARD HAYES,
aka James Howard Hayes Jr,,
#2796708
. CASE NO:  A-19-793315-W
Petitioner,
C-16-315718-1
-VS-

THE STATE OF NEVADA, DEPT NO: Il

Respondent.

FINDINGS OF FACT, CONCLUSIONS OF
LAW, AND ORDER

DATE OF HEARING: FEBRUARY 1, 2021
TIME OF HEARING: 8:30 AM

THIS CAUSE having come before the Honorable MONICA TRUNLLO, District Court
Judge, on the 1st day of February, 2021, the Petitioner not being present, not being represented
by counsel, and the Respondent being represented by STEVEN B. WOLFSON, Clark County
District Attorney, through STEVEN L. WATERS, Deputy District Attorney, and the Court
having considered the matter, including briefs, transcripts, and documents on tile herein, now
therefore, the Court makes the following findings of fact and conclusions of law:

FINDINGS OF FACT., CONCLUSIONS OF LAW
STATEMENT OF THE CASE

On or about July 23, 2013, James H. Hayes (hereinafter, “Petitioner”) was charged by
way of Criminal Complaint with one count of BURGLARY (Category B Felony — NRS
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205.060) and one count of ATTEMPT GRAND LARCENY ({(Category D Felony/Gross
Misdemeanor — NRS 205.220.1, 205.222.2, 193.330). Following a Preliminary Hearing in
Justice Court, Las Vegas Township on June 14, 2016, the charge of BURGLARY was bound
over to District Court, and the charge of ATTEMPT GRAND LARCENY was dismissed.

On June 17, 2016, the State filed an Information with the District Court, charging
Petitioner with one count of BURGLARY. On August 29, 2017, the State filed an Amended
Notice of Intent to Seek Punishment as a Habitual Criminal. On November 7, 2018, pursuant
to a Guilty Plea Agreement (“GPA”), Petitioner entered a plea of Guilty pursuant to North
Carolina v. Alford, 400 U.S. 25 (1970) to one count of ATTEMPT GRAND LARCENY. The

terms of the GPA are as follows:

The State has agreed to make no recommendation at the time of sentencing. The
State has no opposition to probation with the only condition being thirty (30)
days in the Clark County Detention Center (CCDC), with thirty (30} days credit
for time served.

GPA at 1:22-24. The GPA further includes, in pertinent part, the following acknowledgement:

[ understand and agree that, if...an independent magistrate, by affidavit review,
confirms probable cause against me for new criminal charges including reckless
driving or DUI, but excluding minor traffic violations, the State will have the
unqualified right to argue for any legal sentence and term of confinement
allowable for the crime(s) to which I am pleading guilty, including the use of
any prior convictions | may have to increase my sentence as a habitual criminal
to five (5) to twenty (20) years, Life without the possibility of parole, Life with
the possibility of parole after ten (10) years, or a definite twenty-five (25) year
term with the possibility of parole after ten (10) years.

GPA at 2: 1-9. An Amended Information reflecting the new charge of ATTEMPT GRAND
LARCENY was filed in conjunction with the GPA. Petitioner was adjudged Guilty pursuant
to Alford that same day, and the sentencing hearing was scheduled for March 6, 2019.

On January 31, 2019, the State filed a State’s Notice of Motion and Motion to Revoke
Bail, asserting that in Las Vegas Justice Court case number 19F01534X a Justice of the Peace
had found probable cause to charge Petitioner with Burglary for acts committed on or around
January 26, 2019. The State’s Motion to Revoke Bail was granted after a hearing on February
4,2019.

2
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At the sentencing hearing on March 6, 2019, the State argued that it had regained the
right to argue pursuant to the terms of the GPA. The Court agreed, and the State argued that
Petitioner should be punished under NRS 207.010 (the “Small Habitual Statute”). The Court
agreed, and Petitioner was sentenced to sixty (60) to one hundred seventy-four (174) months
in the Nevada Department of Corrections (NDOC), consecutive to Petitioner’s sentence in
another case (C315125). The Court also awarded Petitioner ten (10} days credit for time
served. The Judgment of Conviction in this case was filed on March 12, 2019.

Petitioner filed a Notice of Appeal on March 28, 2019. Petitioner’s Case Appeal
Statement was filed on August 9, 2019 (SCN 78590).

On April 15, 2019, Petitioner filed a Petition for Writ of Habeas Corpus (‘Petition”).
Pursuant to Court order, the State filed its Response on June 26, 2019. At the hearing on the
Petition on August 19, 2019, the Court noted that Petitioner filed two Addenda to his original
Petition (the first on May 7, 2019, and the second on May 9, 2019). Pursuant to the Court’s
order, the State filed a Response to the Addenda on October 10, 2019. Petitioner filed a Reply
to the State’s Response on November 4, 2019. On November 18, 2019, Petitioner’s Petition
came before the Court, at which time the Court took the matter OFF CALENDAR due to
Petitioner’s pending appeal.

On November 19, 2019, Petitioner filed another Notice of Appeal, appealing the denial
ot his Coram Nobis motion. His Case Appeal Statement was filed on December 11, 2019 (SCN
80222). On August 31, 2020, the Nevada Court of Appeals affirmed the Court’s denial of
Petitioner’s Coram Nobis motion. Remuttitur 1ssued on October 12, 2020.

On January 14, 2020, the Nevada Supreme Court AFFIRMED Petitioner’s Judgment
of Conviction in SCN 78590. Remuttitur 1ssued on February 25, 2020.

On February 12, 2020, Petitioner filed an “Amended Petition for Writ of Habeas
Corpus” (his “Amended Petition™). This Court ordered a Response to that Amended Petition
on March 4, 2020. The State filed 1ts Response to Petitioner’s Amended Petition on April 17,
2020, Petitioner replied to the State’s Response on May 15, 2020.

/

3
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On May 15, 2020, Petitioner also filed an “Affidavit of Actual Innocence not Mere
Legal Insufficiency but ‘Factual Innocence.”” On May 27, 2020, Petitioner filed a
Supplemental Petition. While Petitioner’s numerous pleadings were pending, Petitioner filed
a Motion for Peremptory Challenge of Judge and to Disqualify Judge William Bill Kephart.
Thereafter, the State filed its Responses to Petitioner’s Affidavit of Actual Innocence and
Petitioner’s Supplemental Petition on June 10, 2020. As a result of Petitioner’s Peremptory
Challenge, Petitioner’s pending matters were taken off calendar on June 15, 2020. On June
29, 2020, Petitioner filed his Reply to the State’s Response to Petitioner’s Affidavit of Actual
Innocence.

On July 7, 2020, Chiet Judge Linda Bell considered, and denied, Petitioner’s Motion
tor Peremptory Challenge of Judge Kephart. Chief Judge Bell’s Decision and Order was filed
on July §, 2020.

On July 23, 2020, Petitioner filed his Reply to the State’s Response to Petitioner’s
Supplemental Petition. Petitioner, that same day, filed a Motion for Ruling for Rule 60b
Motion for Relief; Motion to Vacate; Amended Petition for Writ of Habeas Corpus. The State
filed its Response to Petitioner’s Motion for Ruling on September 2, 2020. Petitioner’s Motion
for Ruling was denied on September 9, 2020.

On September 25, 2020, Petitioner filed a Motion for Expeditious Ruling for “Amended
Petition for Writ of Habeas Corpus” 3rd Request. On October 7, 2020, he filed a Motion to
Set Evidentiary Hearing and Issue Transport Order. On October 14, 2020, Petitioner filed a
Motion to Reconsider Order Denying Motion for Ruling for Rule 60b Motion for Relief;
Motion to Vacate; Amended Petition for Writ of Habeas Corpus. The State filed responsive
pleadings to each of Petitioner’s respective filings on November 10, 2020. On November 16,
2020, the Court considered, and denied, Petitioner’s three Motions. The Court’s Order was
filed on November 21, 2020.

On December 22, 2020, Petitioner filed a “Motion to Compel Judgment Pursuant to
Nevada Revised Statutes Chapter 34 FRCP Rule 12(¢) for Amended Petition for Writ of

Habeas Corpus.” The State filed its Response to the instant Motion to Compel on January 27,

4
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2021. Contemporaneous with its ruling on the instant Amended Petition, the Court denied
Petitioner’s Motion to Compel on February 1, 2021.

On February 1, 2021, this matter came on for hearing before this Court. This Court did
not accept argument at the time of hearing, but made the following findings and conclusions:
ANALYSIS

L. PETITIONER’S AMENDED PETITION IS BARRED AS SUCCESSIVE
NRS 34.750(3) allows appointed counsel to file certain supplemental pleadings within
30 days. However, “[n]o further pleadings may be filed except as ordered by the court.” NRS

34.750(5). Additionally, NRS 34.810(2) reads:
A second or successive petition must be dismissed if the judge or justice
determines that it fails to allege new or different grounds for relief and that the
prior determination was on the merits or, if new and different grounds are

alleged, the judge or justice fids that the failure of the petitioner to assert those
grounds in a prior petition constituted an abuse of the writ.

(Emphasis added). It is strictly the petitioner’s burden to demonstrate good cause and prejudice
to survive the court’s analysis. NRS 34.810(3); Lozada v. State, 110 Nev. 349, 358, 871 P.2d
944,950 (1994); see also, Hart v. State, 116 Nev. 558, 563-64, 1 P.3d 969 972 (2000) (holding,

“where a defendant previously has sought relief from the judgment, the defendant’s failure to
identify all grounds for relief in the first instance should weigh against consideration of the
successive motion.”)

The Nevada Supreme Court has stated: “Without such limitations on the availability of
post-conviction remedies, prisoners could petition for relief in perpetuity and thus abuse post-
conviction remedies. In addition, meritless, successive and untimely petitions clog the court
system and undermine the finality of convictions.” Lozada, 110 Nev. at 358, 871 P.2d at 950.
The Nevada Supreme Court recognizes, “[u]nlike initial petitions which certainly require a
careful review of the record, successive petitions may be dismissed based solely on the fact of

the petition.” Ford v. Warden, 111 Nev. 872, 882,901 P.2d 123, 129 (1995) (emphasis added).

In other words, if the claim or allegation was previously available with reasonable diligence,

it is an abuse of the writ to wait to assert it in a later petition. McClesky v. Zant, 499 U.S. 467,

5
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497-98 (1991). Application of NRS 34.810(2) is mandatory. State v. Eighth Judicial Dist,
Court (Riker), 121 Nev. 225, 231, 112 P.3d 1070, 1074 (2005) (noting, “[h]abeas corpus

petitions that are filed many years after conviction are an unreasonable burden on the criminal
justice system.”) The Riker Court further determined that district courts have no discretion
regarding application of statutory procedural bars, and such bars “cannot be ignored [by the
district court] when properly raised by the State.” Id. at 233.

This Court finds that, in the instant case, Petitioner continues to file supplemental
pleadings in the form of multiple addenda as well as the instant “Amended Petition.” However,
under NRS 34.750, the right to file supplements lies exclusively with appointed counsel.
Furthermore, this Court finds that the factual bases for Petitioner’s claims existed at the time
Petitioner filed his first Petition. Therefore, this Court concludes that Petitioner’s pleadings
are successive and subject to dismissal absent a showing of good cause and prejudice. NRS

34.810(2). Petitioner does not argue good cause nor prejudice. See generally, Amended

Petition. Thus, this Court further concludes that Petitioner’s Amended Petition does not entitle

Petitioner to relief.

IL. PETITIONER’S AMENDED PETITION DOES NOT ENTITLE HIM TO
RELIEF

The Nevada Supreme Court has explained:

“IA] guilty plea represents a break in the chain of events which has preceded it
in the criminal process. When a criminal defendant has solemnly admitted in
open court that he is in fact guilty of the offense with which he is charged, he
may not thereafter raise independent claims relating to the deprivation of
constitutional rights that occurred prior to the entry of the guilty plea.”

Webb v. State, 91 Nev. 469, 470, 538 P.2d 164, 165 (1975) (quoting Tollett v. Henderson, 411
U.S. 258, 267, 93 S.Ct. 1602, 1608 (1973)). An entry of a guilty plea “waive[s] all

constitutional claims based on events occurring prior to the entry of the plea[], except those
involving voluntariness of the plea[] [itself].” Warden, Nevada State Prison v. Lyons, 100

Nev. 430, 431, 683 P.2d 505 (1984); see also Kirksey v. State, 112 Nev. 980, 999, 923 P.2d

1102, 1114 (1996) (“Where the defendant has pleaded guilty, the only claims that may be

6

466 TOLARKCOUNTY DA NFT CRMOASEY 2005 340 63 201 33400 3C-FFCO-(HATYES, TAMES 001 THCX




e o o B I = T | e L T e N

] ] [ [ [ ) [ ) [ ) - [\ Ja— Ja— Ja— Ja— Ja— Ja— Ja— Ja— Ja— Ja—

raised thereafter are those mmvolving the voluntariness of the plea itself and the effectiveness

of counsel.”). Under NRS 34.810,

I.  The court shall dismiss a petition if the court determines that:

(a) The petitioner’s conviction was upon a plea of guilty or guilty but
mentally ill and the petition is not based upon an allegation that the plea was
involuntarily or unknowingly entered or that the plea was entered without
effective assistance of counsel.

unless the court finds both cause for the failure to present the grounds and actual
prejudice to the petitioner.

(emphasis added). Furthermore, the Nevada Supreme Court has held that “challenges to the
validity of a guilty plea and claims of ineffective assistance of trial and appellate counsel must
first be pursued in post-conviction proceedings.... [A]ll other claims that are appropriate for a
direct appeal must be pursued on direct appeal, or they will be considered waived in

subsequent proceedings.” Franklin v. State, 110 Nev. 750, 752, 877 P.2d 1058, 1059 (1994)

(emphasis added) (disapproved of on other grounds by Thomas v. State, 115 Nev. 148, 979

P.2d 222 (1999)). “A court must dismiss a habeas petition if it presents claims that either were
or could have been presented in an earlier proceeding, unless the court finds both cause for
tailing to present the claims earlier or for raising them again and actual prejudice to the

petitioner.” Evans v. State, 117 Nev. 609, 646-47, 29 P.3d 498, 523 (2001), overruled on other

grounds by Lisle v. State, 131 Nev. 356, 351 P.3d 725 (2015). Additionally, substantive claims

are beyond the scope of habeas and waived. NRS 34.724(2)(a); see also Evans, 117 Nev. at
646-47, 29 P.3d 498 at 523; Franklin, 110 Nev. at 752, 877 P.2d 1058 at 1059.

A proper petition for post-conviction relief must set forth specific factual allegations
that would entitle the petitioner to relief. NRS 34.735(6) states, in pertinent part, “[Petitioner]
must allege specific facts supporting the claims in the petition [he] file[s] seeking relief from
any conviction or sentence. Failure to raise specific facts rather than just conclusions may
cause the petition to be dismissed.” “Bare” and “naked” allegations are not sufficient to
warrant post-conviction relief, nor are those belied and repelled by the record. Hargrove v.

State, 100 Nev. 498, 502, 686 P.2d 222,225 (1984). “A claim is ‘belied’ when it is contradicted

7

467 TOLARKCOUNTY DA NFT CRMOASEY 2005 340 63 201 33400 3C-FFCO-(HATYES, TAMES 001 THCX




e o o B I = T | e L T e N

] ] [ [ [ ) [ ) [ ) - [\ Ja— Ja— Ja— Ja— Ja— Ja— Ja— Ja— Ja— Ja—

or proven to be false by the record as 1t existed at the time the claim was made.”” Mann v. State,

118 Nev. 351, 354, 46 P.3d 1228, 1230 (2002).

A. Petitioner’s Claims of Ineffective Assistance of Counsel are Belied by the Record

Petitioner first claims that his counsel, Mr. Michael Sanft, Esq. (“Mr. Sanft”) was
ineffective for 1) failing to appropriately investigate; 2) failing to ensure Petitioner fully
understood the conditions of the GPA; 3) failing to file a Motion to Withdraw Guilty Pea; and
4) failing to file a Notice of Appeal and/or informing Petitioner of his right to appeal. However,
this Court finds that Petitioner’s claims are belied by the record.

The Sixth Amendment to the United States Constitution provides that, “[1]n all criminal
prosecutions, the accused shall enjoy the right.. to have the Assistance of Counsel for his
defense.” The United States Supreme Court has long recognized that “the right to counsel is
the right to the effective assistance of counsel.” Strickland v. Washington, 466 U.S. 668, 686,
104 S. Ct. 2052, 2063 (1984); see also State v. Love, 109 Nev. 1136, 1138, 865 P.2d 322, 323
(1993).

To prevail on a claim of meffective assistance of trial counsel, a detendant must prove
he was denied “reasonably effective assistance” of counsel by satisfying the two-prong test of

Strickland, 466 U.S. at 686-87, 104 S. Ct. at 2063-64. See also Love, 109 Nev. at 1138, 865

P.2d at 323. Under Strickland, a defendant must show first that his counsel's representation
fell below an objective standard of reasonableness, and second, that but for counsel's errors,
there is a reasonable probability that the result of the proceedings would have been different.
466 .S, at 687-88, 694, 104 S. Ct. at 2065, 2068; Warden, Nevada State Prison v. Lyons, 100
Nev. 430, 432, 683 P.2d 504, 505 (1984) (adopting the Strickland two-part test). “[T]here 1s

no reason for a court deciding an ineffective assistance claim to approach the inquiry in the
same order or even to address both components of the inquiry if the defendant makes an
insufficient showing on one.” Strickland, 466 U.S. at 697, 104 S. Ct. at 2069.

The Court begins with the presumption of effectiveness and then must determine
whether the defendant has demonstrated by a preponderance of the evidence that counsel was

ineffective. Means v. State, 120 Nev. 1001, 1011, 103 P.3d 25, 32 (2004). “Effective counsel

8
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does not mean errorless counsel, but rather counsel whose assistance 1s ‘[w]ithin the range of
competence demanded of attorneys in criminal cases.”” Jackson v. Warden, 91 Nev. 430, 432,

537 P.2d 473, 474 (1975).

Counsel cannot be ineffective for failing to make futile objections or arguments. See

Ennis v. State, 122 Nev. 694, 706, 137 P.3d 1095, 1103 (2006). Trial counsel has the
“immediate and ultimate responsibility of deciding if and when to object, which witnesses, if

any, to call, and what defenses to develop.” Rhyne v. State, 118 Nev. 1, & 38 P.3d 163, 167

(2002). Further, a defendant who contends his attorney was ineffective because he did not
adequately investigate must show how a better investigation would have rendered a more

favorable outcome probable. Molina v. State, 120 Nev. 185, 192, 87 P.3d 533, 538 (2004).

Based on the above law, the role of a court in considering allegations of ineftective
assistance of counsel is “not to pass upon the merits of the action not taken but to determine
whether, under the particular facts and circumstances of the case, trial counsel failed to render

reasonably effective assistance.” Donovan v. State, 94 Nev. 671, 675, 584 P.2d 708, 711

(1978). This analysis does not mean that the court should *“second guess reasoned choices
between trial tactics nor does it mean that defense counsel, to protect himself against
allegations of inadequacy, must make every conceivable motion no matter how remote the
possibilities are of success.” Id. To be effective, the constitution “does not require that counsel
do what is impossible or unethical. If there 1s no bona fide detense to the charge, counsel
cannot create one and may disserve the interests of his client by attempting a useless charade.”

United States v. Cronic, 466 U.S. 648, 657 n.19, 104 S. Ct. 2039, 2046 n.19 (1984).

“There are countless ways to provide effective assistance in any given case. Even the
best criminal defense attorneys would not defend a particular client in the same way.”
Strickland, 466 U.S. at 689, 104 S. Ct. at 689. “Strategic choices made by counsel after
thoroughly investigating the plausible options are almost unchallengeable.” Dawson v. State,

108 Nev. 112, 117, 825 P.2d 593, 596 (1992); see also Ford v. State, 105 Nev. 850, 853, 784

P.2d 951, 953 (1989). In essence, the court must “judge the reasonableness of counsel's

/
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challenged conduct on the facts of the particular case, viewed as of the ume of counsel's
conduct.” Strickland, 466 U.S. at 690, 104 S. Ct. at 2066.

Even if a defendant can demonstrate that his counsel’s representation fell below an
objective standard of reasonableness, she must still demonstrate prejudice and show a
reasonable probability that, but for counsel’s errors, the result of the trial would have been
different. McNelton v. State, 115 Nev. 396, 403, 990 P.2d 1263, 1268 (1999) (citing
Strickland, 466 U.S. at 687, 104 S. Ct. at 2064). “A reasonable probability is a probability

sufficient to undermine confidence in the outcome.” Id. (citing Strickland, 466 U.S. at 687-
89, 694, 104 S. Ct. at 2064-65, 2068). This portion of the test is slightly modified when the
convictions occurs due to a guilty plea. Hill v. Lockhart, 474 U.S. 52, 59 (1985); Kirksey v.

State, 112 Nev. 980, 988 (1996). For a guilty plea, a defendant “must show that there is a
reasonable probability that, but for counsel’s errors, he would not have pleaded guilty and
would have insisted on going to trial.” Kirksey, 112 Nev. at 998 (quoting Hill, 474 U.S. at 59).

The text of the GPA includes the following (labeled “VOLUNTARINESS OF PLEA™),
in pertinent part:

I have discussed the elements of all of the original charge(s) against me with
my attorney and I understand the nature of the charge(s) against me.

I have discussed with my attorney any possible defenses, defense strategies
and circumstances which might be in my favor,

All of the foregoing elements, consequences, rights, and waiver of rights
have been thoroughly explained to me by my attorney.

I am signing this agreement voluntarily, after consultation with my
attorney...

My attorney has answered all my questions regarding this guilty plea
agreement and 1ts consequences to my satisfaction and [ am satisfied with the
services provided by my attorney.

GPA at 5-6. Petitioner affirmed that he had read the GPA. Recorder’s Transcript of Hearing:
November 7, 2018 (“Transcript”) at 2:24-25, 3:21-22. Petitioner affirmed that Mr. Sanft

answered any questions regarding the GPA. Transcript at 3:1-3, 3:23-4:6. Petitioner affirmed

10
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that he understood the charge i the Amended Information. Id. at 3:4-6, 4:7-9. Petitioner
affirmed that he signed the GPA. Id. at 3:16-20. Contrary to Petitioner’s assertion that he was
told he was agreeing to a gross misdemeanor, when asked by the Court about his

understanding, Petitioner acknowledged two possible sentencing outcomes:

THE COURT: Okay. Can you tell me what your understanding is that you’re

facing as a form of punishment for the charge of attempt grand larceny here in

the State of Nevada?

THE DEFENDANT: One to four in the Nevada Department of Corrections.

THE COURT: Okay.

THE DEFENDANT: Or a gross misdemeanor of 364 days.

THE COURT: Okay. You can also be fined up to $5,000 if I treat it as a felony.

And you could be fined up to $2,000 if I treat it as a gross misdemeanor?

THE DEFENDANT: Yes, sir.

THE COURT: You understand that?

THE DEFENDANT: Yes, sir.

Id. at 4:16-5:3. Therefore, this Court finds that Petitioner atfirmed, both verbally to the court
and by signing the GPA, that he knew the terms of the GPA, the potential outcomes of his
plea, and that Mr. Sanft answered all the questions Petitioner had to Petitioner’s satisfaction.

This Court further finds that a review of the record belies Petitioner’s claim regarding
his appeal. Petitioner timely filed a notice of appeal on March 12, 2019. Therefore, this Court
concludes that Petitioner cannot demonstrate prejudice sufficient to satisty Strickland, as his
appellate rights were not infringed upon.

Furthermore, to the extent that Petitioner argues Mr. Sanft was ineffective in his
investigation, this Court finds that Petitioner fails to allege, much less show, what a proper
investigation would have uncovered, much less how that information would have led
Petitioner to reject guilty plea negotiations and proceed to trial. See, Amended Petition at 10-
11. Instead, Petitioner relies upon the vague allegation that Mr. Sanft “failed to do appropriate

investigation of potentially meritorious claims.” Id. at 10. Such vague allegations are

insufficient to warrant relief under Molina. 120 Nev. at 192, 87 P.3d at 538. Furthermore,

Petitioner’s lack of specific factual support for his claim leaves the same bare and naked under

Hargrove. 100 Nev. at 502, 686 P.2d at 225.

11
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This Court concludes, therefore, that because each of Petitioner’s arguments in support
of his claim of ineffective assistance of counsel 1s belied by the record, Petitioner 1s not entitled

to relief on this claim.

B. Petitioner’s Claim Against his Breach of the Guilty Plea Agreement is Belied by
the Record

Petitioner goes on to claim that the State violated his right to Due Process in arguing
that Petitioner had surrendered the stipulated sentence in the GPA. Amended Petition at 13.
This claim is likewise belied by the record.

In the GPA, Petitioner expressly agreed to the clause:

[ understand and agree that, if I fail to interview with the Department of Parole
and Probation (P&P), fail to appear at any subsequent hearings in this case, or
an independent magistrate, by affidavit review, confirms probable cause against
me for new criminal charges including reckless driving or DUI, but excluding
minor traffic violations, the State will have the unqualified right to argue for any
legal sentence and term of confinement allowable for the crime(s) to which [ am
pleading guilty, including the use of any prior convictions I may have to increase
my sentence as an habitual criminal to five (5) to twenty (20) years, Life without
the possibility of parole, Life with the possibility of parole after ten (10} years,
or a definite twenty-five (25) year term with the possibility of parole after ten
(10) years.

GPA at 2 (emphasis added). Later in the GPA, Petitioner also expressly agreed: “‘the
sentencing judge has the discretion to order the sentences served concurrently or
consecutively.” Id. at 3.

As stated supra, a Justice of the Peace found probable cause to charge Petitioner with
Burglary in Las Vegas Justice Court case 19F01534X. Therefore, pursuant to the express
language of the GPA, this Court agrees that the State regained the unqualified right to argue
for any legal sentence. GPA at 2.

Furthermore, this Court finds that Petitioner’s representations that the probable cause
in the other case had been erroneously found are also belied by the record. In District Court

case C338412, in which the Information was filed after probable cause had been found, there

/
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was no dismissal or other acquittal of Petitioner. In fact, Petitioner pled guiltv in that case to
reduced charges.

Because Petitioner’s claim consists of arguments that are belied by the record,
Petitioner is not entitled to relief.

C. Petitioner’s Conviction Does Not Implicate Double Jeopardy

Petitioner’s third ground for relief alleges that his conviction is invalid because it
violates statutory prohibitions against “Double Jeopardy.” See, Amended Petition at 17-19.
However, this Court concludes that this claim is not cognizable in a Petition for Writ of Habeas
Corpus and was waived by Petitioner’s failure to raise it on direct appeal.

The Nevada Supreme Court has explained:

“[A] guilty plea represents a break in the chain of events which has preceded it
in the criminal process. When a criminal defendant has solemnly admitted in
open court that he is in fact guilty of the offense with which he 1s charged, he
may not thereafter raise independent claims relating to the deprivation of
constitutional rights that occurred prior to the entry of the guilty plea.”

Webb v. State, 91 Nev. 469, 470, 538 P.2d 164, 165 (1975) (quoting Tollett v. Henderson, 411
U.S. 258, 267, 93 S.Ct. 1602, 1608 (1973)). An entry of a guilty plea “waive[s] all

constitutional claims based on events occurring prior to the entry of the plea[], except those

involving voluntariness of the plea[] [itself].” Warden, Nevada State Prison v. Lyons, 100

Nev. 430, 431, 683 P.2d 505 (1984); see also Kirksey v. State, 112 Nev. 980, 999, 923 P.2d

1102, 1114 (1996) (“Where the detendant has pleaded guilty, the only claims that may be
raised thereafter are those involving the voluntariness of the plea itself and the effectiveness

of counsel.”). Under NRS 34.810,

I.  The court shal/ dismiss a petition if the court determines that:

(a) The petitioner’s conviction was upon a plea of guilty or gulty but
mentally ill and the petition is not based upon an allegation that the plea was
involuntarily or unknowingly entered or that the plea was entered without
effective assistance of counsel.

unless the court finds both cause for the failure to present the grounds and actual
prejudice to the petitioner.

13
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(emphasis added). Furthermore, the Nevada Supreme Court has held that “challenges to the
validity of a guilty plea and claims of ineffective assistance of trial and appellate counsel must
first be pursued in post-conviction proceedings.... [A]ll other claims that are appropriate for a
direct appeal must be pursued on direct appeal, or they will be considered waived in

subsequent proceedings.” Franklin v. State, 110 Nev. 750, 752, 877 P.2d 1058, 1059 (1994)

(emphasis added) (disapproved of on other grounds by Thomas v. State, 115 Nev. 148, 979

P.2d 222 (1999)). “A court must dismiss a habeas petition if it presents claims that either were
or could have been presented in an earlier proceeding, unless the court finds both cause for
failing to present the claims earlier or for raising them again and actual prejudice to the

petitioner.” Evans v. State, 117 Nev. 609, 646-47, 29 P.3d 498, 523 (2001), overruled on other

grounds by Lisle v. State, 131 Nev. 356, 351 P.3d 725 (2015). Additionally, substantive claims

are beyond the scope of habeas and waived. NRS 34.724(2)(a); see also Evans, 117 Nev. at
646-47, 29 P.3d 498 at 523; Franklin, 110 Nev. at 752, 877 P.2d 1058 at 1059.

This Court finds that this claim does not challenge the voluntariness ot Petitioner’s
guilty plea, nor does it allege ineffective assistance of counsel. Theretfore, this claim should
have been pursued on direct appeal, rather than for the first time in a petition. NRS 34.810(1);
Franklin, 110 Nev. at 752, 977 P.2d at 1059. Petitioner does not attempt to argue good cause
or prejudice for raising this claim for the first time in the mstant proceedings. This Court
further finds that such an argument would be meritless, as Petitioner specifically and
unconditionally waived his right to a direct appeal on this issue. GPA at 5. Furthermore,
Petitioner waived any potential constitutional defect by entering his guilty plea. Lvons, 100
Nev. at 431, 683 P.2d at 505.

Therefore, because Petitioner waived all constitutional issues prior to the entry of his
plea, and because his claim does not challenge the voluntariness of Petitioner’s plea, this Court
concludes that this claim must be denied.

D. Petitioner’s Claim Regarding his PSI Does Not Warrant Relief
Petitioner then claims that his sentence was based on multiple mistakes regarding his

criminal history in his PSI. Amended Petition at 20. However, this Court finds that Petitioner
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