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Department 14

DISTRICT COURT

CLARK COUNTY, NEVADA
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12 

k 13 

go 14

15

1116 

! 17 

i 18 
I 19

20

ROBERT HOLLAND, )
)

Petitioner, )
)

vs. ) CASE NO.:
) DEPT. NO.:

LAS VEGAS METROPOLITAN POLICE ) 
DEPARTMENT, CCMSI, and THE ) 
DEPARTMENT OF ADMINISTRATION, ) 
HEARINGS DIVISION, )

)
Respondents. )
____________________________________)

PETITION FOR JUDICIAL REVIEW 
ARBITRATION EXEMPTION CLAIMED

REVIEW OF ADMINISTRATIVE DECISION

21

22

23

Date: N/A
Time: N/A

COMES NOW, Petitioner, BENJAMIN SOMERLOTT, by and through his attorney,

24 LISA M. ANDERSON, ESQ, of the law firm of GREENMAN GOLDBERG RABY &

25 MARTINEZ and prays for this Court to judicially review the decision of the Appeals Officer,

26

27

28

dated July 27, 2020 attached hereto as Exhibit "1" and made a part hereof. This Petition for 

Judicial Review is made pursuant to the provisions of NRS 233B.130.

1

00340

mailto:landerson@ggrmlawfirm.com


S A 3 N 
M O

 .i. .1. V 
A 'J n I N 

I

] Petitioner claims his substantial rights have been prejudiced because the administration

2 findings, inferences, conclusions or decisions are:

3 (a) In violation of constitutional or statutory provisions;
4

11 (b) In excess of the statutory authority of the agency;

6 (c) Made upon unlawful procedure;

7 (d) Affected by other error of law;

8 11 (e) Clearly erroneous in view of the reliable, probative and substantial evidence on the

9
whole record; or: 10

(f) Arbitrary or capricious or characterized by abuse of discretion.

j |2 11 WHEREFORE, Petitioner prays that this Court allow briefs to be filed, oral argument be

13 heard, and following a review of the record, that this Court enters its Order reversing the above

16
DATED thisQ^'day of July, 2020.

I4 decision of the Appeals Officer.

15

17

18

19

20

21

22

23

GREENMAN GOLDBERG RABY & MARTINEZ

LISA M. ANDERSON, ESQ.
Nevada Bar No. 4907
2770 South Maryland Parkway
Suite 100
Las Vegas, NV 89109 
Attorneys for Petitioner

24

25

26

27

28
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25
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27

28

I HEREBY CERTIFY that on the day of July, 2020,1 served the foregoing by 

placing a copy of the PETITION FOR JUDICIAL REVIEW which a true copy thereof was 

placed in the United States Mail, postage prepaid, addressed to:

ROBERT HOLLAND
7409 Sand Pebble Lane
Las Vegas, Nevada 89129

Daniel L. Schwartz, Esq.
LEWIS BRISNOIS BISGAARD & SMITH 
2300 West Sahara Avenue, #300, Box 28 
Las Vegas, Nevada 89102

Health Detail
LAS VEGAS METROPOLITAN POLICE DEPARTMENT 
400 South Martin Luther King Boulevard, #B 
Las Vegas, Nevada 89106

CCMSI
P.O. Box 35350
Las Vegas, Nevada 89133

Gregory A. Krohn, Esq.
Appeals Officer
DEPARTMENT OF ADMINISTRATION
HEARINGS DIVISION
2200 South Rancho Drive, #220
Las Vegas, Nevada 89102

Deonne Contine, Director
STATE OF NEVADA
DEPARTMENT OF ADMINISTRATION 
515 East Musser Street
Carson City, Nevada 89701

Aaron D. Ford, Esq.
STATE OF NEVADA
ATTORNEY GENERAL

3
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DECISION AND ORDER

The above-captioned appeals came on for hearing before Appeals Officer DENISE S. 

MCKAY, ESQ. The claimant, ROBERT HOLLAND, (hereinafter referred to as "claimant"), was 

represented by her counsel, LISA M. ANDERSON, ESQ., of GREENMAN GOLDBERG RABY & 

MARTINEZ. The Employer, LAS VEGAS METROPOLITAN POLICE DEPARTMENT, 

(hereinafter referred to as the "Employer"), was represented by DANIEL L. SCHWARTZ, ESQ., of 

LEWIS BRISBOIS BISGAARD & SMITH LLP.

On July 23, 2019, the Administrator issued a determination denying the claim. 

Claimant appealed and in a Decision and Order dated September 17, 2019, the Hearing Officer 

affirmed claim denial. Claimant appealed to this Court, generating Appeal No. 2004526-DM.

After carefully Considering the written evidence and arguments of counsel, the Appeals 

Officer finds and. decides as follows:

FINDINGS OF FACT

1. The claimant, ROBERT HOLLAND, (hereinafter referred to as “claimant”), a retired

police officer who was working corporate security at the time of this claim, alleges that on May 26, 

2019, “while washing my vehicle I began to experience chest pain that radiated into my left arm. On 

Monday, 5/27/2019,1 experienced the same symptoms occuned [sic] as I was leaving the gym.” Dr. 

Wattoo completed two separate C-4 forms both indicating that the claimant had two heart attacks. One 

C-4 form added CAD, COPD, and emphysema to the listed diagnoses. Both noted three vessel 

4850-2140-6403.1/33307-610
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FILEDNEVADA DEPARTMENT OF ADMINISTRATION
JUL 117020

BEFORE THE APPEALS OFFICER

In the Matter of the Contested 
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On June 20,2019, the claimant executed a medical release and noted that in 2015, he27 12.

was diagnosed with high blood pressure, and was on medication for the same. (Exhibit A pp. 77-80)28
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3.

The Employer’s Report of Industrial Injury or Occupational Disease notes reporting of 

the claim on May 28, 2019, and it was also noted that the claimant had retired from the Employer. 

(Exhibit A p. 3)

coronary artery disease with stenting. The claimant was taken off of work from May 27,2019 to June 

17,2019. (Exhibit A pp. 1-2)

2.

During his tenure with the Employer, the claimant was informed of elevated 

triglycerides and was informed of the need to have a low fat diet.

4. On February 12, 2008, claimant’s annual examining physician assessed elevated 

triglycerides and was ordered to adopt a low fat diet. (Exhibit A pp. 4-10)

5. On March 9, 2009, the claimant was informed of the need to correct elevated 

triglyceride and cholesterol levels. (Exhibit A pp. 11-18)

6. On February 22, 2010, the claimant was informed of abnormal lab results which 

included low HDL findings. (Exhibit A pp. 19-25)

On January 24, 2011, the claimant was informed of the need to correct elevated7.

triglycerides, which were at, 159, and the claimant was again advised to have a lo' fat diet. (Exhibit

App. 26-34)

8. On April 9, 2012, the claimant was again informed of the need to correct elevated 

triglycerides, which had risen to 181 since the last examination, and was advised to have a low fat diet 

and increased “cardio + 4 gm/day omega 2.” (Exhibit A pp. 35-44)

9. Claimant, retired on December 29,2012.

10. The claimant was hospitalized at he Summerlin Hospital Medical Center from May 29, 

2019, through June 4, 2019, Dr. Chaudry performed cardiac catheterization procedures on June 3, 

2019, which included stent, and diagonal placement. It was noted that claimant had a history of 

asthma, hypothyroidism, and hypertension. (Exhibit A pp. 45-71)

11. On June 13,2019, the adjuster sent a letter of introduction which asked the claimant to 

execute attached medical release and history forms. (Exhibit A pp. 72-76)

00344
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13. On July 23,2019, a claim denial determination was issued. (Exhibit A pp. 81-84)

14. On July 31,2019, the claimant’s counsel issued a letter of representation. (Exhibit A p. 

85)

15. On August 1, 2019, the adjuster acknowledged the claimant’s counsel’s letter of 

representation. (Exhibit A p. 86) .

16. On August 7,2019, the claimant appealed the claim denial determination. (Exhibit A p. 

87)

17. On August 9,2019, the claimant’s counsel was provided copies of the claim file and 

was informed of copy charges associated therewith. (Exhibit A p. 88)

18. Following Hearing No. 2001960-JK, a Decision and Order was issued on September 

17,2019, which affirmed the denial of the claim. (Exhibit A pp. 89-90.) Claimant appealed. (Exhibit 

Ap. 91.)

13

14

15

16

19. The following evidence was marked and admitted: Claimant's Evidence Package (Ex.

1, pp. 1-171); and Employer's Index of Documents (Ex. A, pp. 1-91)

20. These Findings of Fact are based upon the credible and substantial evidence within the

record.
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21. Any Finding of Fact more appropriately deemed a Conclusion of Law shall be so 

deemed, and vice versa. \

CONCLUSIONS OF LAW

1. It is the claimant, not the Employer, who has the burden of proving her case, and that is 

by a preponderance of all the evidence. State Industrial Insurance System v. Hicks, 100 Nev. 567,688 

P.2d 324 (1984); Johnson v. State ex rel. Wyoming Worker’s Compensation Div.. 798 P.2d 323 

(1990); Hagler v. Micron Technology, Inc.. 118 Idaho 596, 798 P.2d 55 (1990).

2. In attempting to prove her case, claimant has the burden of going beyond speculation 

and conjecture. That means that claimant must establish the work connection of her injuries, the 

causal relationship between the work-related injury and her disability, the extent of her disability, and 

all facets of the claim by a preponderance of all of the evidence. To prevail, a claimant must present 

and prove more evidence than an amount which would make her case and her opponent’s “evenly

4850-2140-6403.1 / 33307-610 00345
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3. Notwithstanding any other provision of this chapter, diseas 
of the heart, resulting in either temporary or permanent disability 
death, are occupational diseases and compensable as such under the

balanced.” Maxwell v, SUS, 109 Nev. 327,849 P.2d 267 (1993); SIIS v. Khweiss. 108 Nev. 123,825 

P.2d 218 (1992); SIIS v, Kelly. 99 Nev. 774, 671 P.2d 29 (1983); 3, A. Larson, The Law of 

Workmen’s Compensation, § 80.33(a).

3. NRS 616A.010(2)makes it clear that:

A claim for compensation filed pursuant to the provisions of chapters 
616A to 616D, inclusive, or chapter 617 of NRS must be decided on 
its merit and not according to the principle of common law th it 
requires statutes governing worker’s compensation to be liberal y 
construed because they are remedial in nature.

4. Here, the claimant has failed to meet the requirements for coverage u rider NRS 617.457

due to the claimant’s history of failure to correct predisposing factors/conditions on a continuous 

basis, despite being warned on multiple occasions that failure to do so could result in exclusion from 

the benefits of the statute (after his retirement, the claimant admits that he has been diagnosed with

high blood pressure in 2015 and is/was taking medication for the same).

5. of

cr

he
of

or 
at

36 
of

NRS 617.457 Heart diseases as occupational diseases 
firefighters, arson investigators and police officers.

1. Notwithstanding any other provision of this chapter, diseases 
of the heart of a person who, for 2 years or more, has been employee in 
a full-time continuous, uninterrupted and salaried occupation as a 
firefighter, arson investigator or police officer in this State before r* 
date of disablement are conclusively presumed to have arisen out 
and in the course of the employment if the disease is diagnosed ahd 
causes the disablement:

(a) During the course of that employment;
(b) If the person ceases employment before completing 20 years of 

service as a police officer, firefighter or arson investigator, during the 
period after separation from employment which is equal to the numb 
of years worked; or

(c) If the person ceases employment after completing 20 years 
more of service as a police officer, firefighter dr arson investigator, 
any time during the person’s life.
E Service credit which ispurchased in a retirement system must not 
calculated towards the years of service of a person for the purposes 
this section.

•a 
a 

or

2. Frequent or regular use of a tobacco product within 1 year, o 
material departure from a physician’s prescribed plan of care by 
person within 3 months, immediately preceding the filing of a claim i
compensation excludes a person who has separated from service fro 
the benefit.of the conclusive presumption provided in subsection 1

m

00346
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provisions of this chapter if caused by extreme overexertion in times of 
stress or danger and a causal relationship can be shown by competent 
evidence that the disability or death arose out of and was caused by the 
performance of duties as a volunteer firefighter by a person entitled to 
the benefits of chapters 616A to 616D, inclusive, of NRS pursuant to 
the provisions of NRS 616A.145 and who, for 5 years or more, has 
served continuously as a volunteer firefighter in this State by 
continuously maintaining an active status on the roster of a volunteer 
fire department.

4. Except as otherwise provided in subsection 5, each employee 
who is to be covered for diseases of the heart pursuant to the provisions 
of this section shall submit to a physical examination, including an 
examination of the heart, upon employment, upon commencement of 
coverage and thereafter on an annual basis during his or her 
employment.

5. During the period in which a volunteer firefighter is 
continuously on active status on the roster of a volunteer fire 
department, a physical examination for the volunteer firefighter is 
required:

(a) Upon employment;
(b) Upon commencement of coverage; and
(c) Once every 3 years after the physical examination that is 

required pursuant to paragraph (b),
E until the firefighter reaches the age of 50 years. Each volunteer 
firefighter who is 50 years of age or older shall submit to a physical 
examination once every 2 years during his or her employment.

6. The employer of the volunteer firefighter is responsible for 
scheduling the physical examination. The employer shall mail to the 
volunteer firefighter a written notice of the date, time and place of the 
physical examination at least 10 days before the date of the physical 
examination and shall obtain, at the time of mailing, a certificate of 
mailing issued by the United States Postal Service.

7. Failure to submit to a physical examination that is scheduled 
by his or her employer pursuant to subsection 6 excludes the volunteer 
firefighter from the benefits of this section.

8. The chief of a volunteer fire department may require an 
applicant to pay for any physical examination reiquired pursuant to this 
section if the applicant:

(a) Applies to the department for the first time as a volunteer 
firefighter; and

(b) Is 50 years of age or older on the date of his or her application.

9. The volunteer fire department shall reimburse an applicant for 
the cost of a physical examination required pursuant to this section if 
the applicant:

(a) Paid for the physical examination in accordance with 
subsection 8;

(b) Is declared physically fit to perform the duties required of a 
firefighter; and

(c) Becomes a volunteer with the volunteer fire department.

4850-2140-6403.1 / 3 3 3 07-6 1 0 5 00347
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subsequent to a physical examination required pursuant to subsectiqj 
or 5 excludes the employee from the benefits of this section if I 
correction is within the ability of the employee.

13. Claims filed under this section may be reopened at any ti 
during the life of the claimant for further examination and treatmen 
the claimant upon certification by a physician of a change 
circumstances related to the occupational disease which would warrant 
an increase or rearrangement of compensation.

er, 
to 

the claimant all medical costs. which are associated with the

12. A person who is determined to be:
(a) Partially disabled from an occupational disease pursuant to the 

provisions of this section; and
(b) Incapable of performing, with or without remuneration, work 

as a firefighter, arson investigator or police officer,
E may elect to receive the benefits provided under NRS 616C.440 f< ir a 
permanent total disability.

,11. Failure to correct predisposing conditions which lead to heart 
disease when so ordered in writing by the examining physician 

rn4 
the

16. Except as otherwise provided in this subsection, if 
employer, Administrator or third-party administrator denies a clalim 
that was filed pursuant to this section and the claimant ultimat 
prevails, the Administrator may order the employer, Administrator 
third-party administrator, as applicable, to pay to the claimant a benefit 
penalty of not more than $200 for each day from the date on whichlan 
appeal is filed until the date on which the claim is adjudicated to a final 
decision. Such benefit penalty is payable in addition to any benefits! to 
which the claimant is entitled under the claim and any fines and 
penalties imposed by the Administrator pursuant to NRS 616D. 120f If 
a hearing before a hearing officer is requested pursuant to NRS 
616C.315 and held pursuant to NRS 616C.330, the emplo; 
Administrator or third-party administrator, as applicable, shall pay

14. A person who files a claim for a disease of the heart specified 
in this section after he. or she retires from employment as a firefighter, 
arson investigator or police officer is not entitled to receive cny 
compensation for that disease other than medical benefits.

10. Except as otherwise provided in- subsection 8, all physical 
examinations required pursuant to subsections 4 and 5 must be paid for 
by the employer.

15. The Administrator shall review a claim filed by a claim int 
pursuant to this section that has been in the appeals process for lop >er 
than 6 months to determine the circumstances causing the delay in 
processing the claim. As used in this subsection, “appeals process” 
means the period of time that:

(a) Begins on the date on which the claimant first files or submil i 
request for a hearing or an appeal of a determination regarding ; 
claim; and

(b) Continues until the date On which the claim is adjudicated ta a 
final decision.
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1

2

3

occupational disease and are incurred from the date on which the 
hearing is requested until the date on which the claim is adjudicated to 
a final decision. If the employer, Administrator or third-party 
administrator, as applicable, ultimately prevails, the employer, 
Administrator or third-party administrator, as applicable, is entitled to 
recover the amount paid pursuant to this subsection in accordance with 
the provisions of NRS 616C. 138.
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5. Claimant was employed as a police officer with the Las Vegas Metropolitan Police 

Department from 1987 until his retirement in 2012. (Ex. A, p. 3).

6. Claimant attended annual physicals from 2008 through 2012. At his 2008 physical, his 

labs revealed elevated triglyceride levels. (Ex. 1, p. 48). At his 2009 physical, his labs revealed 

elevated cholesterol, triglycerides, and LDL levels. (Ex. 1, p. 91). At his 2010 physical, his lab results 

revealed an elevated LDL level. (Ex. 1, pp. 119). At his 2011 physical his lab results revealed 

elevated cholesterol and triglyceride levels and he was instructed to start a low-fat diet. (Ex. 1, pp. 

122-23). At his 2012 physical, his labs revealed elevated triglycerides and he was instructed to begin a 

low-fat diet and increase cardiovascular exercise. (Ex. 1, pp. 149). Claimant retired in 2012 and so did 

not undergo any additional physicals.

7. On May 29, 2019, Claimant visited Summerlin Hospital with symptoms of a heart 

attack. There, he was diagnosed with two heart attacks, coronary artery disease (CAD), chronic 

obstructive pulmonary disease (COPD), and emphysema. (Ex. A, p. 1). Claimant was admitted to the 

hospital for six days, until June 4, 2019. (Ex. 1, pp. 13-40). On the day of his discharge from the 

hospital, Claimant was advised by Dr. Mojica that, "he likely should stop the testosterone since it may 

be causing erythrocytosis and could have precipitated his heart disease." (Ex. 1, p. 40). Claimant's 

blood was taken and analyzed on May 30,2019. (Ex. 1, p. 39)
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28 burden of establishing the existence of a predisposing condition that Claimant was ordered in writing
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8. This Court converted the data from Claimant's physicals and his 2019 hospitalization 

into the following chart for ease of reference, with asterisks denoting the years and levels for which he

9. On July 23,2019, Administrator denied the claim. On September 17,2019, a Hearing

received written warnings:

2008 2009 2010 2011 2012 2019

Cholesterol 188 223 189 186* 186 132

Triglycerides 175 177 130 159* f81* 348

LDL 125 153 128 117 120 86

Officer issued a Decision and Order affirming Administrator's July 23,2019, determination. Claimant 

now appeals, seeking acceptance of his claim for heart disease under NRS 617.457.

10. NRS 617.457(1) provides that occupational disease claimants who are disabled by 

heart disease after having continuously worked as full-time police for two or more years are entitled to 

claimant in writing to correct predisposing conditions which lead to heart disease and the claimant 

fails to do so, if the correction is within the ability of the claimant.

a conclusive presumption that the heart disease was a sufficiently work-related occupational disease.

NRS 617.457(11) provides an exception to this presumption, when an examining physician orders a 

11. Claimantseeks claim acceptance for heart diseases under NRS 617.457. Claimanthas 

adduced evidence constituting a preponderance that he was a police officer for more than two years 

and suffers from at least one disabling heart disease. Claimant was hospitalized for six days due to two 

heart attacks and was diagnosed with coronary artery disease during that stay.

12. Administrator contends that Claimant should be precluded from coverage because he 

did not correct the predisposing conditions of which he was properly warned. Clain ant was warned in 

2011 and 2012 of high triglyceride levels, and when he was admitted to the hospital in 2019, his 

triglyceride level was almost double what it was in 2012. This evidence alone satisfies Administrator's

00350



1 to correct and which was within his ability to correct. Claimant has offered no evidence to contradict

2 any of these points. In fact, Claimant wrongly states that Claimant's triglyceride level was "normal" at

3 the time of his 2012 physical. The medical records in evidence establish that Claimant failed to correct

4 his predisposing condition of high triglycerides, and therefore he must be excluded from coverage

5 under NRS 617.457.

6 DECISION AND ORDER

7 The claimant, ROBERT HOLLAND, has failed to meet her burden of establishing a

8 compensable claim.

9 IT IS HEREBY ORDERED that the Hearing Officer’s Decision and Order dated

10 September 17,2019, which affirmed claim denial, is AFFIRMED.

11 IT IS ALSO HEREBY ORDERED that the July 23,2019 determination denying the

12 claim is AFFIRMED.
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IT IS SO ORDERED.
DATED this ^,*1^ day of  2020.

DENISE S. MCKAYTESQ. 7) 
APPEALS OFFICER

NOTICE: Pursuant to NRS 233B.130, should any party desire to appeal this final decision of 
the Appeals Officer, a Petition for Judicial Review must be filed with the District Court within 
thirty (30) days after service by mail of this decision.

Submitted by.

LEWIS BRISBOIS BISGAARD & SMITH LLP

Nevada Bar No. 5125
2300 W. Sahara Ave., Ste. 300, Box 28
Las Vegas, NV 89102
Attorneys for the Employer
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CERTIFICATE OF MAILING

The undersigned, an employee of the State of Nevada, Department (of Administration, 

Appeals Division, does hereby certify that on the date shown below, a true and Correct copy of the 

foregoing DECISION AND ORDER was duly mailed, postage prepaid OR placed in the appropriate 

addressee file maintained by the Division, 2200 South Rancho Drive, Suite 220, Ljas Vegas, Nevada, 

to the following:

LISA ANDERSON, ESQ.
GREENMAN GOLDBERG RABY & MARTINEZ
2770 S. MARYLAND PKWY., STE. 100
LAS VEGAS, NV 89109

LVMPD - HEALTH DETAIL
ATTN.: BERNADINE WELSH
400 S. MARTIN L. KING BLVD., STE. B
LAS VEGAS, NV 89106

CCMSI
ATTN.: LISA KOEHLER
P.O. BOX 35350
LAS VEGAS, NV 89133

DANIEL L. SCHWARTZ, ESQ.
LEWIS BRISBOIS BISGAARD & SMITH LLP
2300 W. SAHARA AVE., STE. 300, BOX 28
LAS VEGAS, NV 89102

2020.

An employee of the Stated Nevada

DATED this  day of

00352
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NOIP
DANIEL L. SCHWARTZ, ESQ.
Nevada Bar No. 005125
JOEL P. REEVES, ESQ.
Nevada Bar No. 013231
LEWIS BRISBOIS BISGAARD & SMITH LLP 
2300 W. Sahara Ave. Ste. 300
Las Vegas, Nevada 89102
Telephone: 702-893-3383
Facsimile: 702-366-9689
Email: daniel.schwartz@lewisbrisbois.com
Attorneys for Respondent
Las Vegas Metropolitan Police Department and 
Cannon Cochran Management Services, Inc.

Electronically Filed 
8/25/2020 10:44 AM 
Steven D. Grierson 
CLERK OF THE COUJ
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DISTRICT COURT

CLARK COUNTY, NEVADA

ROBERT HOLLAND,

Petitioner,

v.

CASE NO.: A-20-818754-J

DEPT. NO.: XIV

LAS VEGAS METROPOLITAN POLICE 
DEPARTMENT, CANNON COCHRAN 
MANAGEMENT SERVICES, INC., and THE 
DEPARTMENT OF ADMINISTRATION, 
HEARINGS DIVISION, APPEALS OFFICE, an 
Agency of the State of Nevada,

Respondents.

NOTICE OF INTENT TO PARTICIPATE

TO: ROBERT HOLLAND, Petitioner.

TO: LISA M. ANDERSON, ESQ., Petitioner’s counsel.

A copy of the Petition for Judicial Review was received by Petitioner, ROBERT 

HOLLAND, by and through their counsel, LISA M. ANDERSON, ESQ. of GREENMAN, 

GOLDBERG, RABY & MARTINEZ, and pursuant to NRS 233B. 130(3), please take notice that 

LAS VEGAS METROPOLITAN POLICE DEPARTMENT, AND CANNON COCHRAN 

MANAGEMENT SERVICES, INC. are the respondents in this matter and intend to participate 

in the Petition for Judicial Review filed by Petitioner, Robert Holland.

4838-0491-3865.1 /
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LEWIS
BRISBOIS 
BISGAARD 
&SMHHLLP 
ATTORNEYS AT LAW

DATED this 25th day of August, 2020

LEWIS BRISBOIS BISGAARD & SMITH LLP

By: Zs/ Joel P. Reeves for_______________
DANIEL L. SCHWARTZ, ESQ.
Nevada Bar No. 5125
2300 W. Sahara Ave., Ste. 300, Box 28
Las Vegas, Nevada 89102
Attorneys for Respondents
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CERTIFICATE OF MAILING

Pursuant to Nevada Rules of Civil Procedure 5(b), I hereby certify that on the 

25 th day of August, 2020, service of the foregoing NOTICE OF INTENT TO PARTICIPATE 

was made this date by depositing a true copy of the same for mailing, postage prepaid thereon, in 

an envelope to the following:

LISA M. ANDERSON
GREENMAN, GOLDBERG, RABY & MARTINEZ
2770 S MARYLAND PKWY SUITE 100
LAS VEGAS, NV 89109

LVMPD- HEALTH DETAIL
ATTN: BERNADINE WELSH
400 S. MARTIN LUTHER KING BLVD. BUILDING B
LAS VEGAS, NV 89106

CCMSI
ATTN: STEPHANIE MACY
P.O. BOX 35350
LAS VEGAS, NV 89133

/s/ Stephanie Jensen_____________________________
An employee of LEWIS BRISBOIS BISGAARD & SMITH LLP
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LISA M. ANDERSON, ESQ.
Nevada Bar No. 004907

3 GREENMAN GOLDBERG RABY & MARTINEZ 
2770 South Maryland Parkway

4 Suite 100
Las Vegas, Nevada 89109

5 (702) 384-1616
g Attorneys for Petitioner 

landerson@ggrmlawfinn.com
7

DISTRICT COURT

Electronically Filed 
12/29/2020 10:09 AM 
Steven D. Grierson 
CLERK OF THE COUJ

CLARK COUNTY, NEVADA9

10 ROBERT HOLLAND, )

11 Petitioner, )
12 >

vs. ) CASE NO.
13 ) DEPT. NO.
]4 LAS VEGAS METROPOLITAN POLICE )

DEPARTMENT, CCMSI, and THE )
15 DEPARTMENT OF ADMINISTRATION, )

HEARINGS DIVISION, )
16 >
I? Respondents. )

____________________________________)
18

A-20-818754-J
XIV

19
PETITIONER’S OPENING BRIEF

LISA M. ANDERSON, ESQ. DANIEL L. SCHWARTZ, ESQ.
Nevada Bar No: 004907 Nevada Bar No: 005125

21 GREENMAN GOLDBERG RABY
& MARTINEZ

2 2770 South Maryland Parkway
23 Suite 100

Las Vegas, Nevada 890109
24 Attorneys for Petitioner

25

JOEL P. REEVES, ESQ.
Nevada Bar No: 013231
LEWIS BRISBOIS BISGAARD & SMITH
2300 West Sahara Avenue
Suite 900, Box 28
Las Vegas, Nevada 89102
Attorneys for Respondents
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I

2 STATEMENT OF ISSUE
3

The issue raised by Petitioner is whether substantial evidence supports the Appeals

7 II

8 STATEMENT OF CASE
9

This is the petition of ROBERT HOLLAND (hereinafter "Petitioner") from the Appeals

12 July 23, 2019 determination denying liability for the May 26, 2019 claim for occupational heart

After extensive litigation, the Appeals Officer issued a Decision and Order, in pertinent17

18 part, as follows:

19 The claimant, ROBERT HOLLAND, has failed to meet her (sic) burden of establishing

IT IS HEREBY ORDERED that the Hearing Officer’s Decision and Order dated

24 IT IS ALSO HEREBY ORDER that the July 23, 2019 detennination denying the claim

IT IS SO ORDERED.
27

28

22
23 II September 17,2019, which affirmed claim denial, is AFFIRMED.

(Record on Appeal, hereinafter “ROA” pages 3-12).
1

25 is AFFIRMED.

26

20
a compensable claim.

21

13 disease. Petitioner timely filed an appeal, arguing that the Appeals Officer improperly ruled in 

14
Respondents favor, alleging that the Appeals Officer’s Decision and Order lacks substantial 

15
evidence, and that the Appeals Officer committed legal error.

10
Il Officer’s July 27, 2020 Decision and Order that affirmed CCMSI’S (hereinafter “Respondent”)

4
$ Officer’s Decision and Order dated July 27,2020 affirming Respondent’s determination denying 

g responsibility for Petitioner’s May 26, 2019 claim for occupationally related heart disease.

00359



2

3

L.
5

6

7

8

9

g 10

I 11
£
§ 12

I 13
G

* 14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Petitioner thereafter timely filed the instant Petition for Judicial Review of the Appeals 

Officer’s Decision and Order with this Court. The Appeals Officer’s Decision and Order was 

arbitrary and capricious and must be reversed.

Ill

STATEMENT OF FACTS

On or about May 26, 2019, Petitioner reported the onset of an occupationally related 

disease of the heart that was contracted while in the course and scope of his employment as a 

police officer with Las Vegas Metropolitan Police Department (hereinafter “Respondent”). 

Petitioner had been employed with Respondent for approximately twenty-five (25) years (since 

September 11, 1987) before retiring (December 29, 2012) and subsequently filing this claim.

Petitioner timely notified Respondent of the occupationally related disabling disease of 

the heart and sought medical care from Summerlin Hospital Medical Center.

On May 29,2019, Petitioner was admitted to Summerlin Hospital Medical Center, where 

he remained hospitalized until being discharged on June 4, 2019. Dr. Dost Wattoo diagnosed 

three (3) vessel coronary artery disease with stinting following two (2) heart attacks. Dr. Wattoo 

completed a C-4 form and confirmed that Petitioner’s disabling heart disease condition was 

directly related to his employment. Dr. Wattoo reported that Petitioner was totally disabled from 

May 27, 2019 through June 17,2019. Dr. Wattoo confirmed that further medical treatment was 

medically necessary. (ROA pages 167-194)

On July 20, 2019, Respondent’s unnamed medical director suggested that Petitioner’s 

May 26, 2019 claim for occupational heart disease was not compensable pursuant to NRS 

617.440 or NRS 617.457. The medical director suggested that corrective action was given at

2
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1 the time of his annual physical examinations to “stop his testosterone therapy as it can contribute 

to heart disease.” (ROA page 195)

3
On July 23, 2019, Respondent notified Petitioner that liability was denied for the May 

4
26, 2019 claim for occupational heart disease. Respondent advised Petitioner that he did not 

g meet the requirements for a claim for heart disease, occupational disease, or industrial injury. 

7 Respondent also advised that it was not established that Petitioner’s condition arose out of the 

8 course and scope of his employment. (ROA pages 196-199)
9

Petitioner timely appealed Respondent’s July 23, 2019 determination to the Hearing 
10
U Officer.

12 On September 17, 2019, the Hearing Officer (2001960-JK) affirmed Respondent’s July

13 23, 2019 determination denying liability for the May 26, 2019 claim for occupational heart 

14
disease. The Hearing Officer concluded that Petitioner failed to correct predisposing conditions.

15
(ROA pages 200-201)

1? || Petitioner timely appealed the Hearing Officer’s September 17,2019 Decision and Order

18 to the Appeals Officer.

19 On March 6, 2020, the Appeals Officer issued an Order for Briefing Schedule to the 

20
parties. (ROA pages 40-41)

21
On April 7, 2020, Petitioner filed his Closing Brief. Petitioner argued that he has been

23 diagnosed with a disabling disease of the heart and had attained the minimum length of

24 employment requirement to qualify for the conclusive presumption for claim compensability 

25 under NRS 617.457. Petitioner also argued that he was never advised during any of his annual 
26

physical to discontinue testosterone therapy nor was testosterone therapy ever identified as a 
27
2g predisposing condition or a corrective measure. Lastly, Petitioner argued that his annual

3
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1 physical from 2008 and to his 2012 retirement demonstrated that he took the necessary steps to

2 correct his predisposing conditions. (ROA pages 33-39)
3

On May 4, 2020, Respondent filed its Written Closing Argument. Respondent argued 
4
$ that Petitioner “continuously” failed on multiple occasions to correct predisposing conditions.

5 (ROA pages 23-32)

7 On May 21, 2020, Petitioner filed his Reply Brief. Petitioner replied to Respondent’s

8 argument that he repeatedly and continuously failed to correct predisposing condition by 
9

pointing out that Petitioner’s cholesterol and triglyceride levels steadily declined to a normal 
10
j 1 range. In fact, the 2012 annual physical confirmed that the only predisposing condition

12 identified was abnormal hearing even though his triglycerides were slightly elevated. Since

13 Petitioner’s predisposing conditions had been correct to the point where the physician 

14
conducting the 2012 annual physician no longer identified cholesterol or triglycerides as needing 

15
correction, Petitioner reiterated that he qualified for the conclusive presumption for claim

I? compensability under NRS 617.457. (ROA pages 17-22)

18 On July 27, 2020, the Appeals Officer affirmed the Hearing Officer’s September 17,

19 || 2019 Decision and Order affirming Respondent’s July 23,2019 claim denial determination. The 

20
Appeals Officer concluded that Petitioner was precluded from the conclusive presumption 

21
because he failed to correct predisposing conditions. The Appeals Officer based its conclusion

23 on laboratory results that his triglycerides were elevated while hospitalized in 2019 due to his

24 cardiac event. The Appeals Officer also cited a statement from jthe discharging physician in

2019 that testosterone might affect his heart. (ROA pages 3-12)
26

It is from the Appeals Officer’s Decision and Order dated July 27, 2020 that Petitioner 
27||

now appeals.28
4
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IV

2

3

4

5

6

7

8

LEGAL ARGUMENT

A. The Appropriate Standard for Judicial Review in Contested Workers’ 
Compensation Claims

In contested workers’ compensation claims, judicial review first requires an 

identification of whether the issue to be resolved is a factual or legal issue. While questions of 

law may be reviewed de novo by this Court, a more deferential standard must be employed when 

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

reviewing the factual findings of an administrative adjudicator.

NRS 233B.135, which governs judicial review of a final decision of an administrative 

agency, provides, in pertinent part, the following:

2. The final decision of the agency shall be deemed reasonable 
and lawful until reversed or set aside in whole or in part by the 
court. The burden of proof is on the party attacking or resisting 
the decision to show that the final decision is invalid pursuant to 
subsection 3.

3. The court shall not substitute its judgment for that of the 
agency as to the weight of evidence on a question of fact. The 
court may remand or affirm the final decision or set it aside in 
whole or in part if substantial rights of the petitioner have been 
prejudiced because the final decision of the agency is:

(a) In violation of constitutional or statutory provisions;
(b) In excess of the statutory authority of the agency;
(c) Made upon unlawful procedure;
(d) Affected by other error of law;
(e) Clearly erroneous in view of the reliable, probative and 

substantial evidence on the whole record; or
(f) Arbitrary or capricious or characterized by abuse of 

discretion.

Relating to the standard of review of administrative decisions, our Supreme Court has 

26 consistently held that the factual findings made by administrative adjudicators may not be 

27 disturbed on appeal unless they lack the support of substantial evidence. SIIS v. Hicks, 100 Nev.

28
5
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1 567, 688 P.2d 324 (1984); SIIS v. Thomas. 101 Nev. 293, 701 P.2d 1012 (1985); SIIS v.

2 Swinney, 103 Nev. 17, 731 P.2d 359 (1987); SIIS v. Christensen, 106 Nev. 85, 787 P.2d 408 

3
(1990).

4
$ Thus, “the central inquiry is whether substantial evidence in the record supports the

6 agency decision.” Brocas v. Mirage Hotel & Casino, 109 Nev. 579, 583, 854 P.2d 862, 865

7 (1993). Substantial evidence is “that quantity and quality of evidence which a reasonable

8 [person] could accept as adequate to support a conclusion.” State Employment Sec. Dep’t v.
9

Hilton Hotels, 102 Nev. 606, 608 n.l, 729 P.2d 497, 498 n.l (1986). Therefore, if the agency’s 
10
11 decision lacks substantial evidentiary support, the decision is unsustainable as being arbitrary

12 and capricious. Barrick Goldstrike Mine v. Peterson, 116 Nev. 541,547,2 P.3d 850, 854 (2000).

13 The Court must defer to an agency’s findings of fact only as long as they are supported by

14
substantial evidence. Law Offices of Barry Levinson v. Milko, 124 Nev. 355,362,184P.3d378,

15
383-84 (2008).

16
17 || On the other hand, purely legal questions may be determined by the District Court

18 without deference to an agency determination, upon de novo review. SIIS v. Khweiss, 108 Nev.

19 at 126, 825 P.2d at 220 (1992). Furthermore, the construction of a statute is a question of law,

20
subject to de novo review. See State, Dep’t of Motor Vehicles v. Lovett, 110 Nev. 473, 476,

21
22 874 P.2d 1274, 1249 (1994).

23 The matter at issue in this appeal clearly involves a factual issue as to whether Petitioner

24 satisfied the legal requirements of NRS 617.457 to qualify for the conclusive presumption for 

25 claim compensability for his occupationally related heart disease.
26

/z/
27

28 ///
6
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11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

B. Petitioner Satisfied the Requirements for the Conclusive Presumption for Claim

Compensability Under NRS 617.457.

The basis of this appeal involves the issue of whether Petitioner has satisfied the 

necessary criteria to qualify for the conclusive presumption under NRS 617.457 for claim 

compensability for his occupationally related heart disease condition. Petitioner maintains that 

he has been diagnosed with disabling diseases of the heart and that he was employed as a 

qualified police officer for greater than two (2) years at the time he filed his claim for 

occupational heart disease.

Under the Nevada Occupational Diseases Act, NRS 617.200 requires employers to 

provide compensation for all occupational diseases contracted by an employee arising out of and 

in the course of employment.

This claim falls under NRS 617.457, which, as amended by the legislature and signed 

into law by the Governor on June 8, 2015, provides the following:

NRS 617.457 states in part:

1. Notwithstanding any other provision of this chapter, 
diseases of the heart of a person who, for 2 years or more, has 
been employed in a full-time continuous, uninterrupted and 
salaried occupation as a firefighter, arson investigator or police 
officer in this State before the date of disablement are 
conclusively presumed to have arisen out of and in the course of 
the employment, if the disease is diagnosed and causes the 
disablement:

(a) During the course of that employment;
(b) If the person ceases employment before completing 20 years of 

service as a police officer, firefighter or arson investigator, during 
the period after separation from employment which is equal to the 
number of years worked; or

(c) If the person ceases employment after completing 20 years or 
more of service as a police officer, firefighter or arson investigator, 
at any time during the person’s life.

7
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Our Supreme Court further clarified this provision in Manwill v. Clark County, 162 P.3C

876, 123 Nev. 28 (2007). Specifically, the court held that:

Under its plain language, this provision requires a firefighter 
seeking occupational disease benefits to show only two things: 
heart disease and [the required] years' qualifying employment 
before disablement. [O]nce the firefighter shows that he has heart 
disease and [the required] years' qualifying employment before 
the date of disablement, his heart disease, whatever the cause [] is 
covered, despite any preexisting symptom or condition. 
Consequently, the conclusive presumption under NRS 617.457(1) 
applies even when a claimant's "occupation as a firefighter is not 
a contributing factor to the progression of [the disease]"; that is, 
any heart disease of a firefighter is deemed occupational, 
whenever contracted, so long as the firefighter qualifies for 
benefits under the terms of this statute.

Manwill makes clear that Petitioner is only required to establish two (2) elements to 

prove his disease of the heart is compensable: (1) that the disease is, in fact, “heart disease,” and

(2) that Petitioner has two (2) years of qualifying employment before disablement.

(1) Petitioner’s diagnosed heart condition is “heart disease.”

As the medical evidence makes clear, Petitioner has been diagnosed with a disabling 

disease of the heart that included three (3) vessel coronary artery disease with stinting following 

two (2) heart attacks. Dr. Wattoo has opined that this heart condition was defined as a disabling 

disease of the heart. A summary of the relevant medical reporting is as follows:

• On May 29, 2019, Petitioner was admitted to Summerlin Hospital Medical 
Center, where he remained hospitalized until being discharged on June 4, 2019. 
Dr. Dost Wattoo diagnosed three (3) vessel coronary artery disease with stinting 
following two (2) heart attacks. Dr. Wattoo completed a C-4 form and confirmed 
that Petitioner’s disabling heart disease condition was directly related to his 
employment. Dr. Wattoo reported that Petitioner was totally disabled from May 
27, 2019 through June 17, 2019. Dr. Wattoo confirmed that further medical 
treatment was medical necessary. (ROA pages 167-194)

8
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Based on the medical evidence provided, Claimant’s cardiac condition was properly

(2) Petitioner had (more than) two years of qualifying employment.
4

As noted above, Petitioner had maintained full-time continuous and uninterrupted

Consequently, he has worked in a qualifying police officer position for significantly

In accordance with Manwill, ANY heart condition denominated as a disease of the heart 12

18 disabling disease of the heart, which satisfies the two (2) year length of employment standard.

Lastly, the medical opinion from Respondent’s medical advisor based his 23

71| to 2012, before retiring.

8

5

g || employment as a police officer with the Las Vegas Metropolitan Police Department from 1987

9
more than statutorily required two (2) years before the date of his occupational disease claim, 

10
11|| thereby satisfying the second element in Manwill.

24 recommendation for claim denial on the fact that Petitioner underwent testosterone therapy. The

25 medical advisor claimed that testosterone therapy might contribute to heart disease. The medical 
26

advisor also claimed, incorrectly, that Petitioner was advised in his annual physicals to 
27

discontinue testosterone therapy. However, the annual physicals from 2008 through his 2012 zo
9

l9 || Therefore, based upon Dr. Wattoo’s reporting, Petitioner’s heart condition clearly qualifies for 

20
the conclusive presumption for claim compensability for his disabling disease of the heart and 

21
must be accepted under NRS 617.457.

13 qualifies for coverage under NRS 617.457 so long as the claimant meets the length of

14
employment requirement. In this case, Petitioner has been diagnosed with a condition that was 

15
clearly defined as a disabling disease of the heart. Moreover, Petitioner was employed for

17 || approximately twenty-five (25) years at the time he filed a claim for the occupationally related 

2 I classified as a disabling “heart disease” and, therefore, satisfies the first element in Manwill.

3
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1 retirement do not contain any mention or instructions to discontinue testosterone therapy.

7 II
Testosterone therapy was never identified as a predisposing condition or a corrective measure 

3
to be taken by Petitioner. (ROA pages 202-325) In fact, Petitioner was never warned of 

4
testosterone negatively affecting his heart until being discharged from the hospital in 2019.

6 C. Petitioner Corrected the Predisposing Conditions that were Identified in his Annual

7 Physicals, pursuant to NRS 617.457(11).

8 Under Conclusion of Law 4, the Appeals Officer concluded that Petitioner had a “history
9

of failure to correct predisposing factors/conditions on a continuous basis, despite being warned
> 10
| U on multiple occasions that failure to do so could result in exclusion from the benefits of the 

II
S 12 statute.” The Appeals Officer ruled under Conclusion of Law 12 that Petitioner “offered no 
z |
| 13 evidence” to prove that he took steps to correct the predisposing conditions that were within his
U I

14
ability to correct. Petitioner contends that his annual physicals from 2008 through his 2012

15
retirement confirms that he took necessary steps to lower his elevated cholesterol and

I ? triglyceride levels when so instructed. Moreover, when Petitioner was diagnosed with

18 hypertension, he immediately went on and complied with a medication regimen.

iy The Appeals Officer cited blood work from Petitioner’s 2019 hospitalization that found

20
his triglycerides to be elevated. While Petitioner does not dispute his elevated triglyceride level 

21
during his 2019 hospitalization, it must be noted that NRS 617.457(11) specifically requires

23 Petitioner to fail to correct a predisposing condition when instructed in writing to do so. In this

28

24 instance, the Appeals Officer ignored this standard because Petitioner was not informed in

25 writing to correct a predisposing condition leading up to the 2019 findings.
26

//Z
27

10
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Petitioner’s annual physicals leading up to his retirement simply do not support

These figures are contained in the blood work portion of his annual physicals.

10

11

13

14
through 2012, Petitioner’s cholesterol was 188 (2008), 223 (2009), 189From 2008

18 Physical coversheet signed by the attending physician confirms that the only predisposing

Here, Petitioner’s annual physicals from 2008 through his 2012 retirement confirm

12

7 || (ROA page 320) 

8

condition indicated with an ‘X” was abnormal hearing. (ROA page 302) 
20 

21
periodic elevated cholesterol and triglycerides. The 2008 annual physical showed that Petitioner

23 had elevated triglycerides at 175. The 2009 annual physical showed that Petitioner had elevated 

24 cholesterol at 223 and elevated triglycerides at 177. Petitioner’s 2010 annual physical confirmed

25 normal cholesterol and triglycerides levels, which establishes appropriate corrective measures 
26

were taken. The 2011 annual physical revealed slightly elevated cholesterol (HDL) at 37 and 
27

triglycerides at 159. Petitioner’s 2012 annual physical confirmed normal cholesterol and 2o
11

15
(2010), 186 (2011) and 186 (2012). From 2008 through 2012, Petitioner’s triglycerides were 

16 ||
1? 175 (2008), 177 (2009), 130 (2010), 159 (2011) and 181 (2012). Petitioner’s 2012 Annual 

9 I Respondent’s assertion that Petitioner failed to correct predisposing conditions that were within 

3
his ability to correct. Normal cholesterol is 200. Normal triglycerides are 150. Optimal LDL 

4
$ is under 100 while near optimal/above optimal is between 100 and 129. The acceptable range

6 for HDL is 40-60.

9
2008 2009 2010 2011 2012

Cholesterol 188 223 189 186 186

Triglycerides 175 177 130 159 181

LDL 125 153 128 117 120

HDL 28 35 35 37 30
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triglycerides levels, which establishes appropriate corrective measures were taken. (ROA pages 

202-325)

Based upon the annual physicals, Petitioner took appropriate measures, whenever 

instructed to do so, to correct any predisposing conditions that required corrective action that 

led to his occupationally related heart diseases. NRS 617.457(11) does not require absolute 

correction, but instead placed a qualifier on the issue by including the phrase that it must be 

within Petitioner’s “ability to correct.” While not entirely successful, Petitioner’s failure to 

consistently attain normal levels of triglycerides demonstrates that it was not entirely within his 

ability to correct his triglycerides.

The Nevada Supreme Court in Manwill held a claimant has no burden to disprove the 

failure to correct predisposing conditions did not lead to a claimant’s heart disease under NRS 

617.457(11), or that no predisposing conditions exist, to receive the benefits under NRS 617.457. 

See, 123 Nev. 238, 242-44 (2007). The predisposing conditions section under NRS 617.457 has 

existed since 1973. NRS 617.457(11); see, 1973 Nev. Stat. ch. 504, § 1, at 769. In 1989, the 

Nevada legislature set the current conclusive presumption found in NRS 617.457(1). 1989 Nev. 

Stat. ch. 480, § 2, at 1021. Since that time, the Nevada legislature has only expanded the ability 

for claims under NRS 617.457 to be accepted. Compare NRS 617.457(1989) with NRS 

617.457(2017); see also. Manwill, 123 Nev. 238; Gallagher v. City of Las Vegas, 114 Nev. 595, 

601,959 P.2d519, 522(1998).

The Manwill Court knew the existence of, and failure to correct, predisposing conditions 

would exclude a claimant from benefits under NRS 617.457. Manwill, 123 Nev. 238, 242-43. 

However, the Court found a claimant has absolutely no burden to show they do not have any 

predisposition conditions and/or had the ability to correct them but failed to do so. See, Id. at 
12
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1

2

3

4

5

6

244. If such a burden and requirement existed, then the Nevada Supreme Court would have 

listed it as such, but instead merely requires a claimant to “show only two things: heart disease 

and five years' qualifying employment before disablement.” Id. at 242-44. The claimant in 

Manwill did not have to show the correction of a predisposing condition within their ability to 

correct nor did he have to show no predisposing conditions existed. Id.

7

8

9

10

11

12

As such, it is the opposing party’s burden to meet the requirements under NRS

617.457(11) to exclude a claimant from receiving the benefits under NRS 617.457, which states:

Failure to correct predisposing conditions which lead to heart 
disease when so ordered in writing by the examining physician 
subsequent to a physical examination required pursuant to 
subsection 4 or 5 excludes the employee from the benefits of this 
section if the correction is within the ability of the employee.

13

14

15

16

17

The plain and ordinary language of the statute shows the opposing party is required to 

prove five elements: 1) the claimant has a predisposing condition(s); 2) the predisposing 

condition(s) lead to heart disease; 3) the claimant was ordered, in writing, by the examining 

physician to correct the predisposing condition(s); 4) the written order was given subsequent to

18

19

20

21

22

23

a physical examination required pursuant to subsection 4 or 5; and 5) the ordered correction is 

within the ability of the employee to perform. NRS 617.457(11).

V

CONCLUSION

This is not an appeal based solely on a disagreement over the facts. Rather, Petitioner is 

24

25

26

27

28

faced with an Appeals Officer’s Decision that violates clear and specific legal precedent and 

statutory schemes. Since the Appeals Officer’s Decision and Order lacks substantial evidentiary 

support and contains legal error as outlined above, Petitioner respectfully requests entry of this

13
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Honorable Court's order REVERSING the Appeals Officer’s July 27, 2020 Decision and Order 

as outlined above.
3

5
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8
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12
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16

17

18
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22

23

24

25
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27

28

of December, 2020.DATED thi

GREENMAN GOLDBERG RABY & MARTINEZ

'Nevada Bar No.: 004907 
2770 South Maryland Parkway 
Suite 100
Las Vegas, Nevada 89109 

Attorneys for Petitioner
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1 CERTIFICATE OF COMPLIANCE

2 I hereby certify that I have read this Petitioner’s Opening Brief, and to the best of my 

3
knowledge, information and belief, it is not frivolous or interposed for any improper purpose. I 

4
further certify that this reply brief complies with all applicable Nevada Rules of Appellate

5 Procedure, in particular NRAP 28(e), which requires every assertion in the brief regarding

I understand that I may be subject to sanctions in the event that the accompanying brief

11

7 matters in the record to be supported by appropriate references to the record on appeal.

8

9
is not in confonnity with the requirements of the Nevada Rules of Appellate Procedure.

DATED this of December, 2020.

12 GREENMAN GOLDBERG RABY & MARTINEZ

13

14

15

16

17

18

LISA447ANDERSON, esq.
.Nevada Bar No.: 004907
2770 South Maryland Parkway 
Suite 100
Las Vegas, Nevada 89109 

Attorneys for Petitioner
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I.

STATEMENT OF THE CASE

This is a workers’ compensation case. On June 7, 2019, claimant ROBERT HOLLAND, 

(hereinafter referred to as “claimant”), a retired police officer, filed a claim for workers’ 

compensation benefits based on two heart attacks that claimant suffered on May 26 and 27, 2019. 

However, prior to his retirement, claimant was warned for several years that he was predisposed to 

heart disease based on elevated triglycerides and that if he did not correct the same he would be 

excluded from benefits. At his last physical in 2012, claimant’s triglycerides were 181. When he 

presented to the hospital for the subject heart attacks, his triglycerides were 348.

Administrator denied this claim. Claimant appealed.

On September 17, 2019, the Hearing Officer affirmed claim denial. Claimant appealed.

On July 27, 2020, the Appeals Officer for Appeal Number 2004526-DM affirmed claim 

denial based on claimant’s failure to correct conditions which were predisposing him to heart 

disease.

Despite losing at both the Hearing Officer and Appeals Officer levels, claimant now files 

this Petition for Judicial Review, alleging that the Appeals Officer’s July 27, 2020 Decision was 

erroneous.

II.

STATEMENT OF THE ISSUES

1. Whether substantial rights of Petitioner have been prejudiced as set forth in NRS 

233B.135(3) because the Appeals Officer’s Decision and Order filed on July 27, 2020 was:

(a) in violation of constitutional or statutory provisions;

(b) in excess of statutory authority of the agency;

(c) made upon unlawful procedure;

(d) affected by other error of law;

(e) clearly erroneous in view of the reliable, probative and substantial evidence

on the whole record; or

(f) arbitrary or capricious or characterized by abuse of discretion; and

1
00379



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28 triglycerides, which had risen to 181 since the last examination, and was advised to have a low

2

LEWIS
BRISBOIS
BISGAARD 
&SMHHL1P
ATTORNEYS AT LAW

2. Whether the Appeals Officer’s Decision and Order was based upon substantial 

evidence as required by NRS 233B. 125.

III.

STATEMENT OF FACTS

The claimant, ROBERT HOLLAND, (hereinafter referred to as “claimant”), a retired 

police officer who was working corporate security at the time of this claim, alleges that on May 

26, 2019, “while washing my vehicle I began to experience chest pain that radiated into my left 

arm. On Monday, 5/27/2019,1 experienced the same symptoms occurred [sic] as I was leaving the 

gym.” Dr. Wattoo completed two separate C-4 forms both indicating that the claimant had two 

heart attacks. One C-4 form added CAD, COPD, and emphysema to the listed diagnoses. Both 

noted three vessel coronary artery disease with stenting. The claimant was taken off of work from 

May 27, 2019 to June 17, 2019. (ROA pp. 48-49)

The Employer’s Report of Industrial Injury or Occupational Disease notes reporting of the 

claim on May 28, 2019, and it was also noted that the claimant had retired from the Employer. 

(ROA p. 50)

During his tenure with the Employer, the claimant was consistently informed of elevated 

triglycerides and the need to correct the same.

On February 12, 2008, claimant’s annual examining physician assessed elevated 

triglycerides and was ordered to adopt a low fat diet. (ROA pp. 51-57)

On March 9, 2009, the claimant was informed of the need to correct elevated triglyceride 

and cholesterol levels. (ROA pp. 58-65)

On February 22, 2010, the claimant was informed of abnormal lab results which included 

low HDL findings. (ROApp. 66-72)

On January 24, 2011, the claimant was informed of the need to correct elevated 

triglycerides, which were at 159, and the claimant was again advised to have a low fat diet. (ROA 

pp. 73-81)

On April 9, 2012, the claimant was again informed of the need to correct elevated

00380
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fat diet and increased “cardio + 4 gm/day omega 2.” (ROA pp. 82-91)

Claimant retired on December 29, 2012.

The claimant was hospitalized at the Summerlin Hospital Medical Center from May 29, 

2019, through June 4, 2019. Dr. Chaudry performed cardiac catheterization procedures on June 3, 

2019, which included stent and diagonal placement. It was noted that claimant had a history of 

asthma, hypothyroidism, and hypertension. Claimant’s triglycerides were noted as being 348, 

almost double what they were in 2012 when he was last informed to correct the same. (ROA pp. 

92-118; 70)

On June 13, 2019, the adjuster sent a letter of introduction which asked the claimant to 

execute attached medical release and history forms. (ROA pp. 119-123)

On June 20, 2019, the claimant executed a medical release and noted that in 2015, he was 

diagnosed with high blood pressure, and was on medication for the same. (ROA pp. 124-127)

On July 23, 2019, a claim denial determination was issued. (ROA pp. 128-131)

On July 31, 2019, the claimant’s counsel issued a letter of representation. (ROA p. 132)

On August 1, 2019, the adjuster acknowledged the claimant’s counsel’s letter of 

representation. (ROAp. 133)

On August 7, 2019, the claimant appealed the claim denial determination. (ROA p. 134)

On August 9, 2019, the claimant’s counsel was provided copies of the claim file and was 

informed of copy charges associated therewith. (ROA p. 135)

Following Hearing No. 2001960-JK, a Decision and Order was issued on September 17, 

2019, which affirmed the denial of the claim. (ROA pp. 136-137.) Claimant appealed. (ROAp. 

138.)

On July 27, 2020, after receiving written briefs, the Appeals Officer for Appeal Number 

2004526-DM affirmed claim denial based on claimant’s failure to correct conditions which were 

predisposing him to heart disease. (ROA pp. 3-12)

This Petition for Judicial Review of the Appeals Officer’s July 27, 2020 Decision ensues.

3
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IV.

JURISDICTION

A. Standard Of Review

Judicial review of a final decision of an agency is governed by NRS 233B. 135.

NRS 233B.135 Judicial review: Manner of conducting; burden 
of; standard for review.

1. Judicial review of a final decision of an agency must be:

(a) Conducted by the court without a jury; and

(b) Confined to the record.

In cases concerning alleged irregularities in procedure before an 
agency that are not shown in the record, the court may receive 
evidence concerning the irregularities.

2. The final decision of the agency shall be deemed 
reasonable and lawful until reversed or set aside in whole or in part 
by the court. The burden of proof is on the party attacking or 
resisting the decision to show that the final decision is invalid 
pursuant to subsection 3.

3. The court shall not substitute its judgment for that of the 
agency as to the weight of evidence on a question of fact. The court 
may remand or affirm the final decision or set it aside in whole or in 
part if substantial rights of the petitioner have been prejudiced 
because the final decision of the agency is:

(a) In violation of constitutional or statutory provisions;

(b) In excess of the statutory authority of the agency;

(c) Made upon unlawful procedure;

(d) Affected by other error of law;

(e) Clearly erroneous in view of the reliable, probative and 
substantial evidence on the whole record; or

(f) Arbitrary or capricious or characterized by abuse of 
discretion.

The standard of review is whether there is substantial evidence to support the underlying 

decision. The reviewing court should limit its review of administrative decisions to determine if 

they are based upon substantial evidence. North Las Vegas v. Public Service Comm’n., 83 Nev.

278, 291, 429 P.2d 66 (1967); McCracken v. Fancy, 98 Nev. 30, 639 P.2d 552 (1982). Substantial

4
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evidence is that quantity and quality of evidence which a reasonable man would accept as 

adequate to support a conclusion. See, Maxwell v. SIIS, 109 Nev. 327, 331, 849 P.2d 267, 270 

(1993); and Homev. SIIS, 113 Nev. 532, 537, 936 P.2d 839 (1997).

When reviewing administrative court decisions, the Court has held that, on factual 

determinations, the findings and ultimate decisions of an appeals officer are not to be disturbed 

unless they are clearly erroneous or otherwise amount to an abuse of discretion. Nevada Industrial 

Comm’n. v. Reese, 93 Nev. 115, 560 P.2d 1352 (1977). An administrative determination 

regarding a question of fact will not be set aside unless it is against the manifest weight of the 

evidence. Nevada Indus. Comm’n. v. Hildebrand, 100 Nev. 47, 51, 675 P.2d 401 (1984). A 

decision by an appeals officer that is based upon the credibility of Respondent and other witnesses 

is “not open to appellate review.” Brocas v. Mirage Hotel & Casino, 109 Nev. 579, 585, 854 P.2d 

862, 867 (1993).

In determining whether an administrative decision is supported by substantial evidence, the 

methodology of the District Court is also well-defined. First, for each issue appealed, the 

pertinent rule of law is identified. Thereafter, the Record on Appeal is reviewed to detennine 

whether the agency’s decision on each issue is supported by substantial factual evidence. State 

Dep’t of Motor Vehicles v. Torres, 105 Nev. 558, 560, 799 P.2d 959, 960-961 (1989).

If the decision of the administrative agency on the appealed issue is supported by 

substantial factual evidence in the Record on Appeal, the District Court must affirm the decision 

of the agency as to that issue. On the other hand, a decision by an administrative agency that lacks 

support in the form of substantial evidence is arbitrary or capricious and, thus, an abuse of 

discretion that warrants reversal. NRS 233B. 135(3); Titanium Metals Corp, v. Clark County, 99 

Nev. 397, 399, 663 P.2d 355, 357 (1983).

Substantial evidence has been defined as that quantity and quality of evidence which a 

reasonable man could accept as adequate to support a conclusion. State Emp’t Sec. Dep’t v. 

Hilton Hotels Cow., 102 Nev. 606, 608 at n.l, 729 P.2d 497 (1986). Additionally, substantial 

evidence is not to be considered in isolation from opposing evidence, but evidence that survives 

whatever in the record fairly detracts from its weight. Universal Camera Cow, v. NLRB, 340 U.S.
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474, 477, 488 (1951); Container Stevedoring Co. v. Director, OWCP, 935 F.2d 1544, 1546 (9th 

Cir. 1991). This latter point is clearly the significance of the requirement in NRS 233B.135(3)(e) 

which states that the reviewing court consider the whole record.

While the Court is not required to give deference to pure legal questions determined by the 

agency, those conclusions of the agency which are “closely related to the agency’s view of the 

facts, are entitled to deference, and will not be disturbed if they are supported by substantial 

evidence.” Jones v. Rosner, 102 Nev. 215, 217, 719 P.2d 805, 806 (1986).

V.

LEGAL ARGUMENT

A. Standard at the Appeals Officer Level

It is the Petitioner, not the Respondents, who has the burden of proving his case, and that is 

by a preponderance of all the evidence. State Industrial Insurance System v, Hicks, 100 Nev. 567, 

688 P.2d 324 (1984); Holley v. State ex rel. Wyoming Worker's Compensation Div., 798 P.2d 323 

(1990); Hagler v. Micron Technology, Inc., 118 Idaho 596, 798 P.2d 55 (1990).

In attempting to prove his case, the Petitioner has the burden of going beyond speculation 

and conjecture. That means that the Petitioner must establish the work connection of his injuries, 

the causal relationship between the work-related injury and his disability, the extent of his 

disability, and all facets of the claim by a preponderance of all of the evidence. To prevail, a 

Petitioner must present and prove more evidence than an amount which would make his case and 

his opponent's “evenly balanced.” Maxwell v. SIIS, 109 Nev. 327, 849 P.2d 267 (1993); SIIS v, 

Khweiss, 108 Nev. 123, 825 P.2d 218 (1992); SIIS v. Kelly, 99 Nev. 774, 671 P.2d 29 (1983); 3, 

A. Larson, The Law of Workmen's Compensation, § 80.33(a).

NRS 616A.010 makes it clear that:

A claim for compensation filed pursuant to the provisions of this 
chapter or chapter 617 of NRS must be decided on its merits and not 
according to the principle of common law that requires statutes 
governing worker's compensation to be liberally construed because 
they are remedial in nature.
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B. Substantial Evidence Supports The Appeals Officer’s Decision

In the instant Petition, claimant has alleged a factual error with the Appeals Officer’s 

Decision. Claimant alleges that the Appeals Officer did not properly weigh the evidence with 

respect to whether he corrected or even attempted to correct conditions which were predisposing 

him to heart disease. However, as noted above, NRS 233B.135 provides that this Court “shall not 

substitute its judgment for that of the agency as to the weight of evidence on a question of fact.” 

Indeed, the Supreme Court has opined that this Court should review factual questions for clear 

error only and must affirm the Appeals Officer if substantial evidence supports the same. Rosner, 

Id.

As for claimant’s actual arguments, claimant is making the exact same arguments to this 

Court that were presented to the Appeals Officer, arguments which the Appeals Officer ultimately 

found lacking. However, before addressing those allegations of error, it is important to understand 

the legal framework of police officer heart claims under NRS 617.457 as they are indeed quite 

unique. That statute provides as follows:

NRS 617.457 Heart diseases as occupational diseases of 
firefighters, arson investigators and police officers.

1. Notwithstanding any other provision of this chapter, 
diseases of the heart of a person who, for 2 years or more, has been 
employed in a full-time continuous, uninterrupted and salaried 
occupation as a firefighter, arson investigator or police officer in this 
State before the date of disablement are conclusively presumed to 
have arisen out of and in the course of the employment if the disease 
is diagnosed and causes the disablement:

(a) During the course of that employment;

(b) If the person ceases employment before completing 20 years 
of service as a police officer, firefighter or arson investigator, during 
the period after separation from employment which is equal to the 
number of years worked; or

(c) If the person ceases employment after completing 20 years 
or more of service as a police officer, firefighter or arson 
investigator, at any time during the person’s life.

E Service credit which is purchased in a retirement system must not 
be calculated towards the years of service of a person for the 
purposes of this section.
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2. Frequent or regular use of a tobacco product within 1 year, 
or a material departure from a physician’s prescribed plan of care by 
a person within 3 months, immediately preceding the filing of a 
claim for compensation excludes a person who has separated from 
service from the benefit of the conclusive presumption provided in 
subsection 1.

3. Notwithstanding any other provision of this chapter, 
diseases of the heart, resulting in either temporary or permanent 
disability or death, are occupational diseases and compensable as 
such under the provisions of this chapter if caused by extreme 
overexertion in times of stress or danger and a causal relationship 
can be shown by competent evidence that the disability or death 
arose out of and was caused by the performance of duties as a 
volunteer firefighter by a person entitled to the benefits of chapters 
616A to 616D, inclusive, of NRS pursuant to the provisions of NRS 
616A.145 and who, for 5 years or more, has served continuously as 
a volunteer firefighter in this State by continuously maintaining an 
active status on the roster of a volunteer fire department.

4. Except as otherwise provided in subsection 5, each 
employee who is to be covered for diseases of the heart pursuant to 
the provisions of this section shall submit to a physical examination, 
including an examination of the heart, upon employment, upon 
commencement of coverage and thereafter on an annual basis during 
his or her employment.

5. During the period in which a volunteer firefighter is 
continuously on active status on the roster of a volunteer fire 
department, a physical examination for the volunteer firefighter is 
required:

(a) Upon employment;

(b) Upon commencement of coverage; and

(c) Once every 3 years after the physical examination that is 
required pursuant to paragraph (b),

E until the firefighter reaches the age of 50 years. Each volunteer 
firefighter who is 50 years of age or older shall submit to a physical 
examination once every 2 years during his or her employment.

6. The employer of the volunteer firefighter is responsible for 
scheduling the physical examination. The employer shall mail to the 
volunteer firefighter a written notice of the date, time and place of 
the physical examination at least 10 days before the date of the 
physical examination and shall obtain, at the time of mailing, a 
certificate of mailing issued by the United States Postal Service.

7. Failure to submit to a physical examination that is scheduled 
by his or her employer pursuant to subsection 6 excludes the 
volunteer firefighter from the benefits of this section.

8. The chief of a volunteer fire department may require an

8
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applicant to pay for any physical examination required pursuant to 
this section if the applicant:

(a) Applies to the department for the first time as a volunteer 
firefighter; and

(b) Is 50 years of age or older on the date of his or her 
application.

9. The volunteer fire department shall reimburse an applicant 
for the cost of a physical examination required pursuant to this 
section if the applicant:

(a) Paid for the physical examination in accordance with 
subsection 8;

(b) Is declared physically fit to perform the duties required of a 
firefighter; and

(c) Becomes a volunteer with the volunteer fire department.

10. Except as otherwise provided in subsection 8, all physical 
examinations required pursuant to subsections 4 and 5 must be paid 
for by the employer.

11. Failure to correct predisposing conditions which lead to 
heart disease when so ordered in writing by the examining 
physician subsequent to a physical examination required 
pursuant to subsection 4 or 5 excludes the employee from the 
benefits of this section if the correction is within the ability of 
the employee.

12. A person who is determined to be:

(a) Partially disabled from an occupational disease pursuant to 
the provisions of this section; and

(b) Incapable of performing, with or without remuneration, 
work as a firefighter, arson investigator or police officer,

E may elect to receive the benefits provided under NRS 616C.440 
for a permanent total disability.

13. Claims filed under this section may be reopened at any 
time during the life of the claimant for further examination and 
treatment of the claimant upon certification by a physician of a 
change of circumstances related to the occupational disease which 
would warrant an increase or rearrangement of compensation.

14. A person who files a claim for a disease of the heart 
specified in this section after he or she retires from employment as a 
firefighter, arson investigator or police officer is not entitled to 
receive any compensation for that disease other than medical 
benefits.

9
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15. The Administrator shall review a claim filed by a claimant 
pursuant to this section that has been in the appeals process for 
longer than 6 months to determine the circumstances causing the 
delay in processing the claim. As used in this subsection, “appeals 
process” means the period of time that:

(a) Begins on the date on which the claimant first files or 
submits a request for a hearing or an appeal of a determination 
regarding the claim; and

(b) Continues until the date on which the claim is adjudicated to 
a final decision.

16. Except as otherwise provided in this subsection, if an 
employer, insurer or third-party administrator denies a claim that 
was filed pursuant to this section and the claimant ultimately 
prevails, the Administrator may order the employer, insurer or third- 
party administrator, as applicable, to pay to the claimant a benefit 
penalty of not more than $200 for each day from the date on which 
an appeal is filed until the date on which the claim is adjudicated to 
a final decision. Such benefit penalty is payable in addition to any 
benefits to which the claimant is entitled under the claim and any 
fines and penalties imposed by the Administrator pursuant to NRS 
616D.120. If a hearing before a hearing officer is requested pursuant 
to NRS 616C.315 and held pursuant to NRS 616C.330, the 
employer, insurer or third-party administrator, as applicable, shall 
pay to the claimant all medical costs which are associated with the 
occupational disease and are incurred from the date on which the 
hearing is requested until the date on which the claim is adjudicated 
to a final decision. If the employer, insurer or third-party 
administrator, as applicable, ultimately prevails, the employer, 
insurer or third-party administrator, as applicable, is entitled to 
recover the amount paid pursuant to this subsection in accordance 
with the provisions of NRS 616C.138.

(emphasis added)

In almost every other workers’ compensation context, a claimant must prove by a 

preponderance of the evidence that their injury/occupational disease arose out of the course and 

scope of their employment before they are entitled to any workers’ compensation benefits. 

However, NRS 617.457 waives that work relatedness requirement and allows police officers and 

firefighters to enjoy a conclusive presumption of claim compensability if the claimant can prove 

that: (1) he/she has at least two years of qualifying employment; (2) a “disease of the heart” has 

been diagnosed; and (3) that disease of the heart was disabling.

However, there is a final consideration under NRS 617.457(11) regarding conditions which
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claimants must participate in yearly examinations which are provided by the employer. If at that 

yearly examination, the examining physician identifies a condition which is predisposing the 

claimant to heart disease and orders the claimant to correct the same in writing, it is incumbent 

upon the claimant to at least attempt to correct the same or risk exclusion of benefits under NRS 

617.457. If the claimant does not correct the predisposing condition or at least make a good faith 

effort to attempt to correct the condition, the claimant is not entitled to any benefits under NRS 

617.457.

Here, Respondents do not dispute that claimant has been diagnosed with a heart disease, 

that he was disabled by his heart disease, or that he has the necessary service with the Las Vegas 

Metropolitan Police Department. Indeed, the Appeals Officer properly concluded that claimant has 

made the necessary initial showing to qualify for the conclusive presumption of claim 

compensability afforded by NRS 617.457. However, under NRS 617.457(11), claimants are 

excluded from that conclusive presumption if their annual examining physician orders them in 

writing to correct a condition which predisposes them to heart disease, they fail to correct the 

condition, and fail to prove that correction was not within their ability.

The Nevada Supreme Court has addressed this topic in the case of Emplrs. Ins. Co. of Nev, 

v. Daniels, 122 Nev. 1009, 145 P.3d 1024 (2006), holding that “(a]n employer can defend a claim 

by showing that the employee failed to correct a predisposing condition, such as smoking or being 

overweight, after being warned to do so in writing.” If the employer can make that showing, per 

the last clause of NRS 617.457(11), it is then incumbent upon the claimant to prove that correction 

of the predisposing condition was not within his/her ability.

Indeed, if the claimant can submit evidence showing that, despite a good faith attempt to 

correct the condition, the predisposing condition persisted, then the claimant may be able to rebut 

the employer’s defense and prove that correction was not within his/her ability. Whether or not the 

claimant’s efforts were earnest, sustained, in good faith, and indeed whether the claimant has 

proven that correction was not within his/her ability is a consideration for the Appeals Officer.

Legislative history bears this out as well. During the March 29, 2017 meeting of the
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workers’ compensation in this state as substantive amendments to the Nevada Industrial Insurance 

Act (“NILA”) were being proposed. In that context, the Executive Secretary-Treasurer of the 

Nevada State AFL-CIO, Rusty McAlister, explained as follows:

There are benefits covered in NRS Chapter 617, which are about 
occupational diseases. The provisions within that section of the 
statute apply only to police, firefighters, and emergency medical 
technicians. There are heart and lung benefits for firefighters and 
police officers. This is not a new concept. The benefits for 
firefighters for lung disease were put in the statutes in 1965 and 
heart disease in 1969. In 1975, police officers were added to both of 
those benefits. If the employees comply with the requirements of the 
statute, they will be eligible for the benefits. The requirements 
include being employed for five years, having an annual 
physical, and making good-faith efforts to correct any 
predisposing conditions that are within his or her ability to 
correct. If the employee meets these requirements and has a heart or 
lung problem, it is conclusively presumed that he or she is eligible 
for these benefits.

(emphasis added)

Thus, under NRS 617. 457(11), it is the employer’s burden to make a showing that the 

claimant “failed to correct a predisposing condition, such as smoking or being overweight, after 

being warned to do so in writing.” Daniels, Id. If the employer can make such a showing, the 

burden flips back to the claimant to attempt to prove that correction of the predisposing condition 

was not within the claimant’s ability. To make that showing, claimants must submit some 

evidence of a good faith attempt to correct the condition. In other words, the claimant must 

convince the trier of fact that he/she legitimately tried to correct the predisposing conditions but 

could not despite his/her best efforts.

Here, the claimant has failed to meet the requirements for coverage under NRS 617.457 

due to the claimant’s history of failure to correct predisposing factors/conditions on a continuous 

basis, despite being warned on multiple occasions that failure to do so could result in exclusion 

from the benefits of the statute (after his retirement, the claimant admits that he has been 

diagnosed with high blood pressure in 2015 and is/was taking medication for the same).

Between 2008 and 2012, claimant was consistently warned about his high triglycerides and 

ordered to correct the same. Indeed, in 2011, claimant was warned in writing to lower his
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triglycerides were even higher, at 181. Claimant was again notified in writing of the need to lower 

this figure. Then, according to the hospital records from 2019 when he filed the claim, claimant’s 

triglycerides were noted to be 348, almost double what they were in 2012.

There is no evidence that claimant took any steps to either correct his preexisting 

conditions or even attempt to improve his health. Indeed, although claimant was assessed with 

high blood pressure in 2015 and he began taking medication for the same, there is no indication 

that claimant has done anything to lower his triglycerides which he has been informed are 

predisposing him to heart disease.

As was found by the Appeals Officer, it is undisputed that in the years before his 

retirement, claimant was ordered to correct his triglycerides and was explicitly informed that 

failure to correct the same would exclude him from benefits under NRS 617.457. It is also 

undisputed that claimant’s triglycerides were almost two times more when he filed this claim and 

there is no evidence that claimant took any steps to correct the same. The Appeals Officer’s 

decision was proper and supported by substantial evidence.

C. Response to Claimant’s Arguments

Claimant’s main argument is that “[b]ased upon the annual physicals, Petitioner took 

appropriate measures, whenever instructed to do so, to correct any predisposing conditions that 

required corrective action that led to his occupationally related heart disease.” (Opening Brief p. 

12) However, not only is that statement demonstrably false, it evades the actual question which 

was before the Appeals Officer. First and foremost, there is absolutely no evidence whatsoever 

that claimant took any measures to correct his predisposing conditions between 2008 and 2012. 

Nothing. Not a follow appointment record with his personal physician, not a word of testimony 

from claimant about any steps he took to try and correct the conditions, not even a receipt for 

medication. Nothing. It is disingenuous to claim otherwise.

Second, and more importantly, the question before the Appeals Officer was whether 

claimant had corrected his predisposing conditions at the time of the claim. Clearly he had not as 

his triglycerides were extremely high.

13
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Finally, it should be noted that claimant has argued that he went on medication control 

between 2012 and when he filed this claim. However, the only evidence of claimant’s medication 

control is for hypertension. There is zero evidence that claimant did anything to control his 

triglycerides.

Put simply, Employer and indeed NRS 617.457 only ask that employees make a good faith 

effort to correct conditions which are predisposing them to heart disease if they desire to avail 

themselves of the protections afforded by the statute. If a claimant can show a documented, 

concerted, and indeed a good faith effort to take control of their own health and attempt to prevent 

potentially life threatening heart conditions, that is all that is asked when predisposing conditions 

are concerned. Here, there was no evidence of an effort to control the conditions. Claimant was 

warned for multiple years prior to his retirement that his elevated triglycerides were predisposing 

him to heart disease. And then, when he actually did have a heart attack, his triglycerides were 

twice what they were when he was instructed to correct them. Claimant was warned in writing by 

an annual examining physician that his elevated triglycerides were placing him at risk for heart 

disease and he was ordered to correct the same. Without evidence of at least an attempt to correct 

and considering how high claimant’s triglycerides were when he filed this claim, the Appeals 

Officer had more than substantial evidence to conclude that claimant was excluded from the 

benefits of NRS 617.457 by operation of subsection (11). This Petition should be denied.

VI.

CONCLUSION

Based upon the foregoing, the Appeals Officer’s Decision and Order was appropriate. The 

Appeals Officer’s Decision and Order was based on sound legal theories and factual conclusions 

that are amply supported by the record.
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Therefore, Respondents respectfully ask this Court to affirm the Appeals Officer’s

Decision and Order and deny Petitioner’s Petition for Judicial Review.

Dated this 1 day of February 2021.

Respectfully submitted,

LEWIS, BRISBOIS, BISGAARD & SMITH, 
LLP

/S/ Joel P. Reeves, Esq.____________________
DANIEL L. SCHWARTZ, ESQ.
JOEL P. REEVES, ESQ.
2300 W. Sahara Ave. Ste. 300 
Las Vegas, Nevada 89102 
Attorney for Respondents
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CERTIFICATE OF COMPLIANCE

I hereby certify that I have read this appellate brief and, to the best of my knowledge, 

information, and belief, it is not frivolous or interposed for any improper purpose. I further certify 

that this brief complies with all applicable Nevada Rules of Appellate Procedure, in particular 

NRAP 28(e), which requires every assertion in the brief regarding matters in the record to be 

supported by appropriate references to the record on appeal. I understand that I may be subject to 

sanctions in the event that the accompanying brief is not in conformity with the requirements of 

the Nevada Rules of Appellate procedure.

Dated this _1 of February, 2021.

Respectfully submitted,

LEWIS BRISBOIS BISGAARD & SMITH LLP

By /S/ Joel P. Reeves, Esq.
DANIEL L. SCHWARTZ, ESQ. (005125)
JOEL P. REEVES, ESQ. (013231)
2300 W. Sahara Ave. Ste. 300
Las Vegas, Nevada 89102
Attorneys for Respondents
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CERTIFICATE OF MAILING

Pursuant to Nevada Rules of Civil Procedure 5(b), I hereby certify that, on the 1st day of 

February 2021, service of the attached RESPONDENTS’ ANSWERING BRIEF was made this 

date by depositing a true copy of the same for mailing, first class mail and electronic service, as 

follows:

LISA M. ANDERSON
GREENMAN, GOLDBERG, RABY & MARTINEZ
2770 S MARYLAND PKWY SUITE 100
LAS VEGAS, NV 89109

LVMPD- HEALTH DETAIL
ATTN: BERNADINE WELSH
400 S. MARTIN LUTHER KING BLVD. BUILDING B
LAS VEGAS, NV 89106

CCMSI
ATTN: STEPHANIE MACY
P.O. BOX 35350
LAS VEGAS, NV 89133

_____ /s/ Stephanie Jensen___________________
An employee of LEWIS BRISBOIS BISGAARD & 
SMITH LLP
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Electronically Filed

CLERK OF THE COURT

DISTRICT COURT

CLARK COUNTY, NEVADA

•k-ff'k'ft

ROBERT HOLLAND,

Petitioner,

v.

LAS VEGAS METROPOLITAN POLICE 
DEPARTMENT, CANNON COCHRAN 
MANAGEMENT SERVICES, INC., and THE 
DEPARTMENT OF ADMINISTRATION, 
HEARINGS DIVISION, APPEALS OFFICE, 
an Agency of the State of Nevada,

Respondents.

CASE NO. A-20-818754-J

DEPARTMENT XXI

ORDER SETTING BRIEFING SCHEDULE

AND HEARING DATE

Petitioner filed his Petition for Judicial Review on July 29, 2020 and filed the Opening Brief 

on December 29, 2020. Respondents LAS VEGAS METROPOLITAN POLICE DEPARTMENT 

(“LVMPD”) and CANNON COCHRAN MANAGEMENT SERVICES, INC (“CCMSI”) filed its 

Notice of Intent to Participate on August 25, 2020, and its Answer on February 1, 2021. The Record 

on Appeal was filed on November 20, 2020.

IT IS HEREBY ORDERED that the Petitioner shall have to and including Wednesday, 

March 3, 2021 within which to file and serve a Reply Brief.

IT IS FURTHER ORDERED that the matter is set for hearing in District Court, 

Department XXI, on March 10, 2021 at 2:00 p.m. via BlueJeans.

Dated this 2nd day of February, 2021

718 E25 9C7E B262 
Tara Clark Newberry 
District Court Judge
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DISTRICT COURT 
CLARK COUNTY, NEVADA

Robert Holland, Petitioner(s) CASE NO: A-20-818754-J

vs. DEPT. NO. Department 21

Las Vegas Metropolitan Police
Department, Respondent(s)

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District 
Court. The foregoing Order was served via the court’s electronic eFile system to all 
recipients registered for e-Service on the above entitled case as listed below:

Service Date: 2/2/2021

Daniel Schwartz daniel.schwartz@lewisbrisbois.com

Joel Reeves joel.reeves@lewisbrisbois.com

robert windrem rwindrem@ggrmlawfirm . com

lisa anderson landerson@ggrmlawfirm.com

Alejandra Garcia agarcia@ggrmlawfirm.  com

Stephanie Jensen stephanie.jensen@lewisbrisbois.com
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Electronically Filed 
3/2/2021 1:56 PM 
Steven D. Grierson 
CLERK OF THE COUJ

BREF **
LISA M. ANDERSON, ESQ. 
Nevada Bar No. 004907
GREENMAN, GOLDBERG, RABY & MARTINEZ 
2770 South Maryland Parkway
Suite 100
Las Vegas, Nevada 89109
Phone: (702) 384-1616
Facsimile: (702) 384-2990
Email: landerson@ggrmlawfirm.com
Attorneys for Petitioner

DISTRICT COURT

CLARK COUNTY, NEVADA

ROBERT HOLLAND, )
)

Petitioner )
)

vs. ) CASE NO. : A-20-818754-J
) DEPT. NO. : XXI

LAS VEGAS METROPOLITAN POLICE )
DEPARTMENT, CCMSI, and THE )
DEPARTMENT OF ADMINISTRATION, )
HEARINGS DIVISION, )

)
Respondents. )

____________________________________)

PETITIONER’S REPLY BRIEF

LISA M. ANDERSON, ESQ. DANIEL L. SCHWARTZ, ESQ.
Nevada Bar No: 004907 Nevada Bar No: 005125
GREENMAN GOLDBERG RABY JOEL P. REEVES, ESQ.
& MARTINEZ Nevada Bar No: 013231
2770 South Maryland Parkway LEWIS BRISBOIS BISGAARD & SMITH
Suite 100 2300 West Sahara Avenue
Las Vegas, Nevada 890109 Suite 900, Box 28
Attorneys for Petitioner Las Vegas, Nevada 89102 

Attorneys for Respondents

0

00399

mailto:landerson@ggrmlawfirm.com


go 
a 
.0

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

I.

ARGUMENT IN REPLY TO RESPONDENT’S ANSWERING BRIEF

Petitioner respectfully submits the following Reply to Respondent’s Answering Brief. 

In its Answering Brief, Respondent claims that claim denial was proper because Petitioner 

allegedly failed to correct predisposing conditions when notified in writing that were within his 

ability to correct as outlined in NRS 617.457(11). Respondent’s argument is not supported by 

the facts, and Petitioner alleges that the Appeals Officer’s ruling lacks support in the form of 

substantial evidence and is clearly arbitrary and capricious and thus an abuse of discretion that 

warrants reversal.

A. Petitioner Maintains That, To The Best Of His Ability, He Corrected The 
Predisposing Condition That He Was Made Aware Of In Writing 
Following His 2012 Retirement.

The question this Court must answer is what qualifies as a failure to correct predisposing 

conditions when ordered to do so in written and that are within one’s ability to correct. 

Respondent presents a narrative that so much as one (1) point over the recommended “normal” 

level should disqualify Petitioner from coverage under NRS 617.457. Petitioner submits as 

proof that he took corrective action to lower his elevated triglycerides by pointing to the same 

annual physicals Respondent cites to between 2008 and 2012. These physical verify minimally 

elevated triglyceride levels that fluctuated slightly during this period. This period fails to show 

negligent behavior that should eliminate the conclusive presumption for claim compensability 

that Petitioner attained.

///

///

///
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NRS 617.457 Heart diseases as occupational diseases of 
firefighters, arson investigators and police officers.

1. Notwithstanding any other provision of this chapter, 
diseases of the heart of a person who, for 2 years or more, has 
been employed in a full-time continuous, uninterrupted and 
salaried occupation as a firefighter, arson investigator or police 
officer in this State before the date of disablement are 
conclusively presumed to have arisen out of and in the course of 
the employment if the disease is diagnosed and causes the 
disablement:

(a) During the course of that employment;
(b) If the person ceases employment before completing 20 

years of service as a police officer, firefighter or arson 
investigator, during the period after separation from employment 
which is equal to the number of years worked; or

(c) If the person ceases employment after completing 20 years 
or more of service as a police officer, firefighter or arson 
investigator, at any time during the person’s life.
E Service credit which is purchased in a retirement system must 
not be calculated towards the years of service of a person for the 
purposes of this section.

2. Frequent or regular use of a tobacco product within 1 year, 
or a material departure from a physician’s prescribed plan of care 
by a person within 3 months, immediately preceding the filing of 
a claim for compensation excludes a person who has separated 
from service from the benefit of the conclusive presumption 
provided in subsection 1.

3. Notwithstanding any other provision of this chapter, 
diseases of the heart, resulting in either temporary or permanent 
disability or death, are occupational diseases and compensable as 
such under the provisions of this chapter if caused by extreme 
overexertion in times of stress or danger and a causal relationship 
can be shown by competent evidence that the disability or death 
arose out of and was caused by the performance of duties as a 
volunteer firefighter by a person entitled to the benefits 
of chapters 616Ato616D, inclusive, of NRS pursuant to the 
provisions of NRS 616A.145 and who, for 5 years or more, has 
served continuously as a volunteer firefighter in this State by 
continuously maintaining an active status on the roster of a 
volunteer fire department.

4. Except as otherwise provided in subsection 5, each 
employee who is to be covered for diseases of the heart pursuant 
to the provisions of this section shall submit to a physical 
examination, including an examination of the heart, upon 
employment, upon commencement of coverage and thereafter on 
an annual basis during his or her employment.

2
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5. During the period in which a volunteer firefighter is 
continuously on active status on the roster of a volunteer fire 
department, a physical examination for the volunteer firefighter is 
required:

(a) Upon employment;
(b) Upon commencement of coverage; and
(c) Once every 3 years after the physical examination that is 

required pursuant to paragraph (b), until the firefighter reaches the 
age of 50 years. Each volunteer firefighter who is 50 years of age 
or older shall submit to a physical examination once every 2 years 
during his or her employment.

6. The employer of the volunteer firefighter is responsible 
for scheduling the physical examination. The employer shall mail 
to the volunteer firefighter a written notice of the date, time and 
place of the physical examination at least 10 days before the date 
of the physical examination and shall obtain, at the time of 
mailing, a certificate of mailing issued by the United States Postal 
Service.

7. Failure to submit to a physical examination that is 
scheduled by his or her employer pursuant to subsection 6 
excludes the volunteer firefighter from the benefits of this section.

8. The chief of a volunteer fire department may require an 
applicant to pay for any physical examination required pursuant 
to this section if the applicant:

(a) Applies to the department for the first time as a volunteer 
firefighter; and

(b) Is 50 years of age or older on the date of his or her 
application.

9. The volunteer fire department shall reimburse an 
applicant for the cost of a physical examination required pursuant 
to this section if the applicant:

(a) Paid for the physical examination in accordance with 
subsection 8;

(b) Is declared physically fit to perform the duties required of 
a firefighter; and

(c) Becomes a volunteer with the volunteer fire department.
10. Except as otherwise provided in subsection 8, all 

physical examinations required pursuant to subsections 4 and 5 
must be paid for by the employer.

11. Failure to correct predisposing conditions which lead to 
heart disease when so ordered in writing by the examining 
physician subsequent to a physical examination required pursuant 
to subsection 4 or 5 excludes the employee from the benefits of 
this section if the correction is within the ability of the employee.

3
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12. A person who is determined to be:
(a) Partially disabled from an occupational disease pursuant 

to the provisions of this section; and
(b) Incapable of performing, with or without remuneration, 

work as a firefighter, arson investigator or police officer, may 
elect to receive the benefits provided under NRS 616C.440 for a 
permanent total disability.

13. Claims filed under this section may be reopened at any 
time during the life of the claimant for further examination and 
treatment of the claimant upon certification by a physician of a 
change of circumstances related to the occupational disease which 
would warrant an increase or rearrangement of compensation.

14. A person who files a claim for a disease of the heart 
specified in this section after he or she retires from employment 
as a firefighter, arson investigator or police officer is not entitled 
to receive any compensation for that disease other than medical 
benefits.

15. The Administrator shall review a claim filed by a 
claimant pursuant to this section that has been in the appeals 
process for longer than 6 months to determine the circumstances 
causing the delay in processing the claim. As used in this 
subsection, “appeals process” means the period of time that:

(a) Begins on the date on which the claimant first files or 
submits a request for a hearing or an appeal of a determination 
regarding the claim; and

(b) Continues until the date on which the claim is adjudicated 
to a final decision.

16. Except as otherwise provided in this subsection, if an 
employer, insurer or third-party administrator denies a claim that 
was filed pursuant to this section and the claimant ultimately 
prevails, the Administrator may order the employer, insurer or 
third-party administrator, as applicable, to pay to the claimant a 
benefit penalty of not more than $200 for each day from the date 
on which an appeal is filed until the date on which the claim is 
adjudicated to a final decision. Such benefit penalty is payable in 
addition to any benefits to which the claimant is entitled under the 
claim and any fines and penalties imposed by the Administrator 
pursuant to NRS 616D.120. If a hearing before a hearing officer 
is requested pursuant to NRS 616C.315 and held pursuant to NRS 
616C.330, the employer, insurer or third-party administrator, as 
applicable, shall pay to the claimant all medical costs which are 
associated with the occupational disease and are incurred from the 
date on which the hearing is requested until the date on which the 
claim is adjudicated to a final decision. If the employer, insurer or 
third-party administrator, as applicable, ultimately prevails, the 
employer, insurer or third-party administrator, as applicable, is

4
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1 entitled to recover the amount paid pursuant to this subsection in 
accordance with the provisions of NRS 616C.138.

2 (Added to NRS 6x 1969, 592; A 1973, 768; 1981,
3 623, 851; 1983, 459; 1987, 1424; 1989, 1021; 2005, 346; 2009, 

547, 749;2011, 584; 2015,2429,2431; 2017,3894)
4

Petitioner argues that substantial evidence supports his position regarding the correction 
5
& of predisposing conditions. Respondent suggests that there was no evidence that Petitioner took

7 “any measures to correct his predisposing conditions between 2008 and 2012. Noting.”

8 Respondent demands Petitioner “must submit some evidence of a good faith attempt to correct 

9

10

11

12

the condition.” The mere existence of an elevated level does not rebut Petitioner’s conclusive 

presumption for claim compensability under NRS 617.456. Petitioner refers this Court to the 

actual triglyceride levels from 2008 to 2012 as confirmation of “good faith” efforts to correct 

13 his elevated triglycerides. Again, Petitioner was never told to lose weight, which confirms that

he was in excellent physical condition.

2008 2009 2010 2011 2012

Triglycerides 175 177 130 159 181

Here, the “normal” triglyceride level is set at 150. Petitioner’s 2008 annual physical

19 showed mildly elevated triglycerides (175). Petitioner was notified in writing that his

20

21

22

23

triglycerides were elevated, and a low-fat diet was encouraged. (ROA page 203)

Petitioner’s 2009 annual physical showed a slight increase of the previous year’s 

triglyceride level at 177. However, the only “corrective action” identified by the attending 

24 physician was to use “hearing protection” for his hearing loss. There was no recommendation 

25

26

27

28

for correct action for his triglycerides in 2009. (ROA page 226)

///

///

5
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Then in 2010, Petitioner’s triglyceride level was 130, below the “normal” designated 

number of 150. (ROA page 256) Despite not being advised after his 2009 annual physical to 

take correct action to lower his triglycerides, Petitioner, on his own, continued to diligently 

adhere to lifestyle changes to lower his triglycerides, which proved very successful in 2010.

During the 2011 annual physical, Petitioner was notified that his triglycerides were 

mildly elevated at 159. Petitioner was encouraged to adopt a low-fat diet. (ROA pages 276- 

277)

Finally, Petitioner’s 2012 annual physical revealed a slight increase in his triglyceride 

level to 181. Petitioner was again encouraged to adopt a low-fat diet and increase cardiovascular 

activity. (ROA page 304-305)

Respondent’s demand for proof of Petitioner’s correction of his triglyceride levels is 

available within his annual physicals between 2008 and 2012. While Petitioner was not entirely 

successful in always keeping his triglycerides below the designated “normal” number, Petitioner 

maintains that substantial evidence exists demonstrating a “good faith” effort to correct his 

predisposing triglyceride level. Moreover, in each and every annual physical between 2008 and 

2012, Petitioner was never told to lose weight, which confirms that he was in excellent physical 

condition.

Responded submits as proof that Petitioner failed to take steps to correct his predisposing 

condition by referencing no personal physician details, no testimony of Petitioner, and no 

medication receipts. Petitioner argues that he made lifestyle changes involving diet and exercise 

to lower his triglycerides. As part of his occupation, Petitioner remained in top physical 

condition. His weight remained consistent without any weight reduction recommendations. 

Petitioner engaged in a healthy lifestyle without physician involvement nor a need for prescribed

6
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2

3

5

6

medication. Thus, Respond’s demand for documented medical proof is unnecessary. In fact, if 

documented medical proof was a requirement to show correction of predisposing conditions, 

then NRS 617.457 would demand such documentation.

Lastly, Respondent outlines that Petitioner’s triglycerides “at the time of the claim” were 

“extremely high.” While it is accurate that Petitioner’s triglycerides were elevated at the time 

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

of the cardiac event and claim filing, this does not qualify statutorily as a rebuttable argument 

to the conclusive presumption for claim compensability under NRS 617.457(11). The blood 

panel referenced by Respondent was approximately seven (7) years after his retirement. 

Unfortunately, there is no laboratory documentation of Petitioner’s triglycerides between his 

2012 retirement physical and his 2019 cardiac event. Just the same, there is no written 

statements of corrective action for this period either. NRS 617.457(11) requires failure to 

comply with written corrective action. In light of no written corrective action after 2012, the 

2019 triglyceride level detected at the time of the cardiac event that led to the filing of this claim 

does not satisfy the requirement set forth under NRS 6517.457(11) to rebut the conclusive 

presumption for claim compensability attained by Petitioner.

///

///

///

/// 

24

25

26

27

28

///

///

///

///
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1 n.

2 CONCLUSION
3 

Since the Appeals Officer’s Decision and Order lacks substantial evidentiary support and
4

contains legal errors, as outlined above, Petitioner respectfully requests that this Honorable

6 Court's REVERSE the Appeals Officer July 27, 2020 Decision and Order as outlined above.

7 This matter should be REMANDED to Respondent to accept responsibility for the May 26,2019

8

9

10

11

claim for occupational heart disease.

DATED this day of March, 2021.

GREENMAN GOLDBERG RABY & MARTINEZ

12

13

14

15

16

17

18

19

20

By:_____ _________________________
LISA M. ANDERSON, ESQ. 
Nevada Bar No. 004907 
2770 South Maryland Parkway
Suite 100
Las Vegas, Nevada 89109 
(702)384-1616
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CERTIFICATE OF COMPLIANCE

I hereby certify that I have read this Petitioner’s Reply Brief, and to the best of my 

knowledge, information and belief, it is not frivolous or interposed for any improper purpose. I 

further certify that this brief complies with all applicable Nevada Rules of Appellate Procedure, 

in particular NRAP 28(e), which requires every assertion in the brief regarding matters in the 

record to be supported by appropriate references to the record on appeal.

I understand that I may be subject to sanctions in the event that the accompanying brief 

is not in conformity with the requirements of the Nevada Rules of Appellate Procedure.

DATED this day of March, 2021.

GREENMAN GOLDBERG RABY & MARTINEZ

M. ANDERSON, fe^Q.
Nevada Bar No. 004907
2770 South Maryland Parkway
Suite 100
Las Vegas, Nevada 89109 
(702)384-1616 
Attorneys for Petitioner

9
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2

CERTIFICATE OF MAILING

I hereby certify that on the day of March, 2021,1 deposited a true and correct copy  
3

4

5

of PETITIONER’S REPLY BRIEF in the U.S. Mail, postage fully prepaid, enclosed in 

envelopes addressed as follows:

6

7

8

9

Daniel L. Schwartz, Esq.
LEWIS BRISBOIS BISGAARD & SMITH
2300 West Sahara Avenue
Suite 900, Box 28
Las Vegas, Nevada 89102
Attorney for Respondents

10

11

12

13

14

15

16

17

18

19

20

An & MARTINEZ

21

22

23

24

25

26

27

28
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Worker's Compensation Appeal COURT MINUTES March 10,2021

A-20-818754-J DISTRICT COURT 
CLARK COUNTY, NEVADA

REPORTER:

PARTIES PRESENT:

A-20-818754-J Robert Holland, Petitioner(s) 
vs.
Las Vegas Metropolitan Police Department, Respondent(s)

March 10, 2021 02:00 PM Petition for Judicial Review

HEARD BY: Clark Newberry, Tara COURTROOM: RJC Courtroom 16C

COURT CLERK: Snow, Grecia

RECORDER: Page, Robin

Joel Reeves Attorney for Respondent

Lisa M Anderson Attorney for Petitioner

JOURNAL ENTRIES
Arguments by counsel regarding whether or not Mr. Holland failed to correct predisposing 
conditions. COURT ORDERED, matter UNDER ADVISEMENT.

Printed Date: 3/25/2021

Prepared by: Grecia Snow

Page 1 of 1 Minutes Date: March 10, 2021
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A-20-818754-J DISTRICT COURT
CLARK COUNTY, NEVADA

Worker's Compensation Appeal COURT MINUTES March 19,2021

A-20-818754-J Robert Holland, Petitioner(s)
vs.
Las Vegas Metropolitan Police Department, Respondent(s)

March 19,2021 03:30 PM Decision: Petition for Judicial Review

HEARD BY: Clark Newberry, Tara COURTROOM: RJC Courtroom 16C

COURT CLERK: Trujillo, Athena

RECORDER: Page, Robin

REPORTER:

PARTIES PRESENT:

JOURNAL ENTRIES
This matter came before this Court on 3/10/21 for Hearing on the 7/29/20 Petitioner Mr.
Holland s Petition for Judicial Review. The Court has re-reviewed the 12/29/20 Petitioner s 
Opening Brief, 2/1/21 Respondent s Answering Brief, and 3/2/21 Petitioner s Reply Brief, and 
the entirety of the Record, including the 11/20/21 Transmittal of Record on Appeal, which 
contains the Record on Appeal, and hereby FINDS that pursuant to NRS 233B.135, the 
Appeals Officer s 7/27/20 Decision and Order is not supported by substantial evidence in the 
Record on Appeal.

Here, the Parties agree that pursuant to NRS 617.457(1), Mr. Holland meets the two (2) 
qualifications for the conclusive presumption that Mr. Holland s related heart condition has 
arisen out of and in the course of the employment: (1) Mr. Holland has related heart disease; 
and (2) Mr. Holland is a retired twenty-five year veteran of LVMPD. However, Parties are in 
disagreement of whether or not pursuant to NRS 617.457(11), Mr. Holland failed to correct 
predisposing conditions after ordered to do so in writing, and that the correction was within the 
ability of Mr. Holland, such that Mr. Holland would no longer be entitled to the NRS 617.457(1) 
conclusive presumption.

Although the Appeals Officer s 7/27/20 Decision and Order recite Mr. Holland s related 
Medical History and that Mr. Holland did not correct the predisposing conditions of which he 
was warned, i.e. Cholesterol, Triglycerides, LDL, all of which contribute to heart disease, the 
Decision and Order does so summarily.

First, the Court FINDS that the Medical Records did contain written instructions to Mr. Holland 
to correct predisposing conditions. However, the Court notes that these written instructions 
were much too general in nature to effect change to Mr. Holland s Cholesterol, Triglycerides, 
LDL Levels, and not at all specific and pointed. Rather, specific and pointed advice would 
have included recommendations that Mr. Holland adopt a given regimented diet plan and/or 
given regimented exercise routine, both programs of which would have laid out diet specific 
instructions as to what Mr. Holland could and could not eat, and specific exercise instructions 
as to what exercises Mr. Holland needed to complete, frequency, duration, etc.

Second, with regard to the NRS 617.457(11) requirement that correction of the predisposed 
conditions be within Mr. Holland s ability, the Court FINDS that Mr. Holland s Medical Records 
do not contain sufficient documentation that correcting the predisposing conditions was within 
Mr. Holland s ability as contemplated by NRS 617.457(11). Specifically, the Physicians

Printed Date: 3/20/2021 Page 1 of 2 Minutes Date: March 19,2021

Prepared by: Kristen Brown
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A-20-818754-J
recommendations of diet change and exercise programs, i.e. low fat diet, cardio, and 4 gm/day 
omega 2, etc., coupled with recurring testing of Cholesterol, Triglycerides, LDL, which 
primarily yielded unchanging results, is an insufficient basis to support the NRS 617.457(11) 
requirement that correcting Mr. Holland s predisposed conditions: Cholesterol, Triglycerides, 
LDL, was within the ability of the employee to control.

Third, for the relevant period 2008 to 2012, the reviewing Physicians that conducted Mr. 
Holland s Annual Physical Examination concluded: 2008 - In conclusion with all the 
information that has been provided to me, it appears you are in good health and remain 
acceptable for employment; and for 2009 2012- In conclusion with all the information that 
has been provided to me, it appears that the employee is in good health and remains 
acceptable for employment

The Physicians minimal recommendations of a low fat diet, cardio, and 4 gm/day omega 2, 
combined with a finding that Mr. Holland was in good health suggest to this Court that Mr. 
Holland exercised good faith in adhering to the Physicians recommendations. Additionally, 
there was no indication in the Record to the contrary. This, in fact, resulted in Mr. Holland 
receiving consecutive bills of good health from 2008 to 2012.

Lastly, the Physicians did not prescribe any Cholesterol, Triglycerides, or LDL medication to 
further control Mr. Holland s Cholesterol, Triglycerides, LDL Levels. This illustrates to this 
Court that Mr. Holland, in good faith, was doing what he was supposed to be doing, and 
despite following his Physicians recommendations, Mr. Holland s inability to alter his 
Cholesterol, Triglycerides, or LDL levels suggests that Mr. Holland may have been incapable 
of correcting his predisposing conditions through diet and exercise alone. This negates the 
NRS 617.457(11) requirement that correction of the predisposed conditions be within Mr. 
Holland s ability.

Therefore, this Court FINDS that the Appeals Officer s 7/27/20 Decision and Order is not 
supported by substantial evidence and necessarily GRANTS Petitioner Mr. Holland s Petition 
for Judicial Review.

Per EDCR 7.21, Counsel for Petitioner to prepare the Proposed Order, circulate for signature 
as to Form and Content, and submit to dc21inbox@clarkcountycourts.us within 14 days per 
EDCR 7.21.

CLERK S NOTE: A copy of the foregoing minute order was distributed to the registered 
service recipients via Odyssey eFileNV E-Service (3/19/21 kb).

Printed Date: 3/20/2021

Prepared by: Kristen Brown

Page 2 of 2 Minutes Date: March 19, 2021
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CLERK OF THE COURT

Electronically Filed

ORDG
LISA M. ANDERSON, ESQ.
Nevada Bar No. 004907
GREENMAN GOLDBERG RABY & MARTINEZ
2770 South Maryland Parkway
Suite 100
Las Vegas, Nevada 89109
Phone:(702)384-1616
Facsimile: (702) 384-2990
Email: landerson@ggnnlawfirm.com
Attorneys for Petitioner

DISTRICT COURT

CLARK COUNTY, NEVADA

ROBERT HOLLAND, )
)

Petitioner )
)

vs. ) CASE NO. : A-20-818754-J
) DEPT. NO. : XXI

LAS VEGAS METROPOLLITAN POLICE) 
DEPARTMENT, CCMSI, and THE . ) 
DEPARTMENT OF ADMINISTRATION, ) 
HEARINGS DIVISION, )

)
Respondents. )

_______________________________________)

ORDER GRANTING PETITION FOR JUDICIAL REVIEW

This matter came before this Court on the Petition for Judicial Review filed by the 

Petitioner, ROBERT HOLLAND. Petitioner was represented by LISA M. ANDERSON, ESQ. 

of the law firm of GREENMAN GOLDBERG RABY & MARTINEZ. Respondents, LAS 

VEGAS METROPOLITAN POLICE DEPARTMENT and CCMSI, were represented by 

DANIAL L. SCHWARTZ. ESQ. and JOEL P. REEVES, ESQ. of the law firm LEWIS 

BRISBOIS BISGAARD & SMITH. No other parties were present or represented. After 

reviewing the record and considering the briefs, this matter is decided as follows:

1

Statistically closed: USJR - CV - Summary Judgment (USSUJ)00413

mailto:landerson@ggnnlawfirm.com
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This matter came before this Court on March 10,2021 for hearing on the July 29,2020 

Petition for Judicial Review. The Court has re-reviewed the December 29, 2020 Petitioner’s 

Opening Brief, the February 1, 2021 Respondent’s Answering Brief, and the March 2, 2021 
0 

Petitioner’s Reply Brief, and the entirety of the record, including the November 20, 2021* 

Transmittal of Record on Appeal, which contains the Record on Appeal, and hereby FINDS that 

pursuant to NRS 233B.135, the Appeals Officer’s July 27, 2020 Decision and Order is not 

supported by substantial evidence in the Record on Appeal.

Here, the parties agree that, pursuant to NRS 617.457(1), Petitioner meets the two (2) 

qualifications for the conclusive presumption that Petitioner’s related heart condition has arisen 

out of and in the course of the employment: (1) Petitioner has related heart disease; and (2) 

Petitioner is a retired twenty-five (2^ year veteran of Las Vegas Metropolitan Police 

Department. However, the parties are in disagreement of whether or not pursuant to NRS 

617.457(11), Petitioner failed to correct predisposing conditions after ordered to do so in writing, 

and that the correction was within the ability of Petitioner, such that Petitioner would no longer 

be entitled to the NRS 617.457(1) conclusive presumption.

Although the Appeals Officer’s July 27, 2020 Decision and Order recite Petitioner’s 

related medical history and that Petitioner did not correct the predisposing conditions of which 

he was warned, i.e. cholesterol, triglycerides, LDL, all of which contribute to heart disease, the 

Decision and Order does so summarily.

First, the Court FINDS that the medical records did contain written instructions to 

Petitioner to correct predisposing conditions. However, the Court notes that these written 

instructions were much too general in nature to effect change to Petitioner’s cholesterol, 

triglycerides, LDL Levels, and not at all specific and pointed. Rather, specific and pointed

2
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advice would have included recommendations that Petitioner adopt a given regimented 

diet plan and/or given regimented exercise routine, both programs of which would have 

laid out diet specific instructions as to what Petitioner could and could not eat, and specific 

exercise instructions as to what exercises Petitioner needed to complete, frequency, 

duration, etc.

Second, with regard to the NRS 617.457(11) requirement that correction of the 

predisposed conditions be within Petitioner’s ability, the Court FINDS that Petitioner’s 

medical records do not contain sufficient documentation that correcting the predisposing 

conditions was within Petitioner’s ability as contemplated by NRS 617.457(11). 

Specifically, the physician’s recommendations of diet change and exercise programs, i.e. 

low fat diet, cardio, and 4 mg/day omega 2, etc., coupled with recurring testing of 

cholesterol, triglycerides, LDL, which primarily yielded unchanging results, is an 

insufficient basis to support the NRS 617.457(11) requirement that correcting Petitioner’s 

predisposed conditions: cholesterol, triglycerides, LDL, was within the ability of the 

employee to control.

Third, for the relevant period 2008 to 2012, the reviewing physicians that conducted 

Petitioner’s annual physical examination concluded: 2008 - In conclusion with all the 

information that has been provided to me, it appears you are in good health and remain 

acceptable for employment; and for 2009 2012 - In conclusion with all the information that has 

been provided to me, it appears that the employee is in good health and remains acceptable for 

employment.

/// 

///
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The physician’s minimal recommendations of a low fat diet, cardio, and 4 mg/day 1

2 omega 2, combined with a finding that Petitioner was in good health suggest to this Court 
3

that Petitioner exercised good faith in adhering to the physician’s recommendations.
4

Additionally, there was no indication in the Record to the contrary. This, in fact, resulted 
5

in Petitioner receiving consecutive bills of good health from 2008 to 2012.6

7 Lastly, the physicians did not prescribe any cholesterol, triglycerides, or LDL medication 

8 to further control Petitioner’s cholesterol, triglycerides, LDL levels. This illustrates to this Court
9

that Petitioner, in good faith, was doing what he was supposed to be doing, and despite following
10

his physician’s recommendations, Petitioner’s inability to alter his cholesterol, triglycerides, or11

LDL levels suggests that Petitioner may have been incapable of correcting his predisposing12

13 conditions through diet and exercise alone. This negates the NRS 617.457(11) requirement that

14
correction of the predisposed conditions be within Petitioner’s ability.
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1 Therefore, this Court FINDS that the Appeals Officer’s July 27, 2020 Decision and

2

3

4

5

Order is not supported by substantial evidence and necessarily GRANTS Petitioner, Robert

Holland’s, Petition for Judicial Review.

Dated this day of, 2021.

6

7

8

Dated this Sth day of April, 2021

DISTRICT COURT JUDGE

10 Submitted by:

11

12

ao
15

16

17

18

Approved as to form and content:
20

LEWIS BRISBOI AARD & SMITH
21

22

23

24

25

26

27

c « 
E c o

IEL L. SCHWARTZ, ESQ. 
Nevada Bar No. 005125 
JOEL REEVES, ESQ. 
Nevada Bar No. 013231 
2300 West Sahara Avenue 
Suite 900, Box 28
Las Vegas, Nevada 89102 
Attorneys for Respondents

SA M. ANDERS , ESQ.
Nevada Bar No. 004907
GREENMAN GOLDBERG RABY & MARTINEZ
2770 South Maryland Parkway
Suite 100
Las Vegas, Nevada 89109
Attorneys for Petitioner

2 ’o

GREENMAN GOLDBERG Y & MARTINEZ

9

19

238 42F 3A34 07EE 
Tara Clark Newberry 
District Court Judge
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CSERV

DISTRICT COURT 
CLARK COUNTY, NEVADA

Robert Holland, Petitioner(s) CASE NO: A-20-818754-J

vs. DEPT. NO. Department 21

Las Vegas Metropolitan Police
Department, Respondent(s)

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District 
Court. The foregoing Order Granting was served via the court’s electronic eFile system to all 
recipients registered for e-Service on the above entitled case as listed below:

Service Date: 4/5/2021

Daniel Schwartz daniel. schwartz@lewisbrisbois. com

Joel Reeves j oel .reeves@lewisbrisbois. com

robert windrem rwindrem@ggrmlawfirm.com

lisa anderson landerson@ggrmlawfirm.com

Alejandra Garcia agarcia@ggrmlawfirm.com

Stephanie Jensen Stephanie .j ensen@lewisbrisbois. com
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NEOJ
LISA M. ANDERSON, ESQ.
Nevada Bar No. 4907
Greenman Goldberg Raby & Martinez
2270 South Maryland Parkway
Suite 100
Las Vegas, NV 89109
Phone: 702. 384.1616 ~ Fax: 702.384.2990
Email: Ianderson@ggrmlawfirm.com
Attorneys for Petitioner

DISTRICT COURT
CLARK COUNTY, NEVADA

ROBERT HOLLAND, )
) 

Petitioner, )
)

vs. ) CASE NO.:
) DEPT. NO.:

LAS VEGAS METROPOLITAN POLICE ) 
DEPARTMENT, CCMSI, and THE ) 
DEPARTMENT OF ADMINISTRATION, ) 
HEARINGS DIVISION, )

)
Respondents. )
_ ____________________________________)

Electronically Filed 
4/6/2021 12:27 PM 
Steven D. Grierson 
CLERK OF THE COUJ

A-20-818754-J
XXI

NOTICE OF ENTRY OF ORDER

TO: All parties of interest.

20 YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that an Order was

21

22

23

entered in the above-entitled matter on the 5 th day of April, 2021, a copy of which is attached.

DATED this day of April, 2021.

24

25

26

27

28

GREENMAN GOLDBERG RABY & MARTINEZ

Nevada Bar No. 4907
2770 South Maryland Parkway, #100 
Las Vegas, Nevada 89109 
Attorneys for Petitioner

1
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2

CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that I am an employee of GREENMAN GOLDBERG 
RABY & MARTINEZ, and that on the ^/^ay of April, 2021,1 caused the foregoing document 

entitled NOTICE OF ENTRY OF ORDER to be served upon those persons designated by parties 

in the E-Service Master List for the above-referenced matter in the Eighth Judicial District Court 

eFiling System in accordance with the mandatory electronic service requirements of 

Administrative Order 14-2 and the Nevada Electronic Filing and Conversion Rules and 

depositing a true and correct copy in a sealed envelope, postage fully prepaid, addressed as 

follows:

Daniel L. Schwartz, Esq.
LEWIS BRISBOIS BISGAARD & SMITH 
2300 West Sahara Avenue 
Suite 900 Box 28
Las Vegas, Nevada 89102 »

RG RABY & MARTINEZGOLDBERG RABY & MARTINEZ
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hLLC I RONICALLY SERVED 
4/5/2021 7:59 PM

Electronically Filed 
. 04/05/2021 7:59

CLERK OF THE COURT

ORDG
LISA M. ANDERSON, ESQ.
Nevada Bar No. 004907
GREENMAN GOLDBERG RABY & MARTINEZ
2770 South Maryland Parkway
Suite 100
Las Vegas, Nevada 89109
Phone: (702) 384-1616
Facsimile: (702) 384-2990
Email: landerson@ggrmlawfirm.com
Attorneys for Petitioner

DISTRICT COURT

CLARK COUNTY, NEVADA

ROBERT HOLLAND, )
) 

Petitioner )
) 

vs. ) CASE NO. : A-20-818754-J
) DEPT. NO. : XXI

LAS VEGAS METROPOLLITAN POLICE) 
DEPARTMENT, CCMSI, and THE . ) 
DEPARTMENT OF ADMINISTRATION, ) 
HEARINGS DIVISION, )

) 
Respondents. )

______________________________________ )

ORDER GRANTING PETITION FOR JUDICIAL REVIEW

This matter came before this Court on the Petition for Judicial Review filed by the

Petitioner, ROBERT HOLLAND. Petitioner was represented by LISA M. ANDERSON, ESQ. 

of the law firm of GREENMAN GOLDBERG RABY & MARTINEZ. Respondents, LAS

VEGAS METROPOLITAN POLICE DEPARTMENT and CCMSI, were represented by

DANIAL L. SCHWARTZ. ESQ. and JOEL P. REEVES, ESQ. of the law firm LEWIS

BRISBOIS BISGAARD & SMITH. No other parties were present or represented. After 

reviewing the record and considering the briefs, this matter is decided as follows:

1

Case Number: A-20-818754-J 00421
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This matter came before this Court on March 10,2021 for hearing on the July 29,2020 

Petition for Judicial Review. The Court has re-reviewed the December 29, 2020 Petitioner’s 

Opening Brief, the February 1, 2021 Respondent’s Answering Brief, and the March 2, 2021 
0 

Petitioner’s Reply Brief, and the entirety of the record, including the November 20, 2021- 

Transmittal of Record on Appeal, which contains the Record on Appeal, and hereby FINDS that 

pursuant to NRS 233B.135, the Appeals Officer’s July 27, 2020 Decision and Order is not 

supported by substantial evidence in the Record on Appeal.

Here, the parties agree that, pursuant to NRS 617.457(1), Petitioner meets the two (2) 

qualifications for the conclusive presumption that Petitioner’s related heart condition has arisen 

out of and in the course of the employment: (1) Petitioner has related heart disease; and (2) 

Petitioner is a retired twenty-five (2-4 year veteran of Las Vegas Metropolitan Police 

Department. However, the parties are in disagreement of whether or not pursuant to NRS 

617.457(11), Petitioner failed to correct predisposing conditions after ordered to do so in writing, 

and that the correction was within the ability of Petitioner, such that Petitioner would no longer 

be entitled to the NRS 617.457(1) conclusive presumption.

Although the Appeals Officer’s July 27, 2020 Decision and Order recite Petitioner’s 

related medical history and that Petitioner did not correct the predisposing conditions of which 

he was warned, i.e. cholesterol, triglycerides, LDL, all of which contribute to heart disease, the 

Decision and Order does so summarily.

First, the Court FINDS that the medical records did contain written instructions to 

Petitioner to correct predisposing conditions. However, the Court notes that these written 

instructions were much too general in nature to effect change to Petitioner’s cholesterol, 

triglycerides, LDL Levels, and not at all specific and pointed. Rather, specific and pointed

2
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advice would have included recommendations that Petitioner adopt a given regimented 

diet plan and/or given regimented exercise routine, both programs of which would have 

laid put diet specific instructions as to what Petitioner could and could not-eat, and specific 

exercise instructions as to what exercises Petitioner needed to complete, frequency, 

duration, etc.

Second, with regard to the MRS 617.457(11) requirement that correction of the 

predisposed conditions be within Petitioner’s ability, the Court FINDS that Petitioner’s 

medical records do not contain sufficient documentation that correcting the predisposing 

conditions was within Petitioner’s ability as contemplated by NRS 617.457(11). 

Specifically, the physician’s recommendations of diet change and exercise programs, i.e. 

low fat diet, cardio, and 4 mg/day omega 2, etc., coupled with recurring testing of 

cholesterol, triglycerides, LDL, which primarily yielded unchanging results, is an 

insufficient basis to support the NRS 617.457(11) requirement that correcting Petitioner’s 

predisposed conditions: cholesterol, triglycerides, LDL, was within the ability of the 

employee to control.

Third, for the relevant period 2008 to 2012, the reviewing physicians that conducted 

Petitioner’s annual physical examination concluded: 2008 - In conclusion with all the 

information that has been provided to me, it appears you are in good health and remain 

acceptable for employment; and for 2009 2012 - In conclusion with all the information that has 

been provided to me, it appears that the employee is in good health and remains acceptable for 

employment.

///

///
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The physician’s minimal recommendations of a low fat diet, cardio, and 4 mg/day 

omega 2, combined with a finding that Petitioner was in good health suggest to this Court 

that Petitioner exercised good faith in adhering to the physician’s recommendations. 

Additionally, there was no indication in the Record to the contrary. This, in fact, resulted 

in Petitioner receiving consecutive bills of good health from 2008 to 2012.

Lastly, the physicians did not prescribe any cholesterol, triglycerides, or LDL medication 

to further control Petitioner’s cholesterol, triglycerides, LDL levels. This illustrates to this Court 

that Petitioner, in good faith, was doing what he was supposed to be doing, and despite following 

his physician’s recommendations, Petitioner’s inability to alter his cholesterol, triglycerides, or 

LDL levels suggests that Petitioner may have been incapable of correcting his predisposing 

conditions through diet and exercise alone. This negates the NRS 617.457(11) requirement that 

correction of the predisposed conditions be within Petitioner’s ability.

m
///

///
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1 Therefore, this Court FINDS that the Appeals Officer’s July 27, 2020 Decision and

Order is not supported by substantial evidence and necessarily GRANTS Petitioner, Robert
3

4

5

Holland’s, Petition for Judicial Review.

Dated this  day of, 2021.
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10 Submitted by:
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Approved as to form and content:0
20

AARD & SMITHLEWIS BRISBOI
21

22

23

24

25

26

27

28

s o

IEL L. SCHWARTZ, ESQ. 
Nevada Bar No. 005125 
JOEL REEVES, ESQ. 
Nevada Bar No. 013231 
2300 West Sahara Avenue 
Suite 900, Box 28 
Las Vegas, Nevada 89102 
Attorneys for Respondents

SAM. ANDERS ,ESQ.
Nevada Bar No. 004907
GREENMAN GOLDBERG RABY & MARTINEZ 
2770 South Maryland Parkway
Suite 100
Las Vegas, Nevada 89109
Attorneys for Petitioner

GREENMAN GOLDBERG Y & MARTINEZ

TARA CLARK NEWBER
DISTRICT COURT JUDGE

238 42F 3A34 07EE 
Tara Clark Newberry 
District Court Judge

Dated this 5th day of April, 2021
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DISTRICT COURT 
CLARK COUNTY, NEVADA

Robert Holland, Petitioner(s) CASE NO: A-20-818754-J

vs. DEPT. NO. Department 21

Las Vegas Metropolitan Police
Department, Respondent(s)

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District 
Court. The foregoing Order Granting was served via the court’s electronic eFile system to all 
recipients registered for e-Service on the above entitled case as listed below:

Service Date: 4/5/2021

Daniel Schwartz

Joel Reeves

robert windrem

lisa anderson

Alejandra Garcia

Stephanie Jensen

daniel.schwartz@lewisbrisbois.com

joel.reeves@lewisbrisbois.com

rwindrem@ggrmlawfirm.com 

landerson@ggrmlawfirm. com 

agarcia@ggrmlawfirm.com 

Stephanie .j ensen@lewisbrisbois .com

28
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Electronically Filed 
.04/20/2021 12:38 PM

MOT CLERK OF THE COURT

DANIEL L. SCHWARTZ, ESQ. 
Nevada.Bar No.. 005125 
JOEL P. REEVES, ESQ. 
Nevada Bar Nd. 013231 
LEWIS BRISBOIS BISGAARD & SMITH LLP 
2300 W; Sahara-Ave. Ste. 900 
Las. Vegas. Nevada 89102 
Telephone: 702-893-3383 
Facsimile: 702-366-9689
Email: daniel.schwartz@.levvisbrisbois.com 
Attorneys for Respondent
Las. Vegas MetrapolUan Police Department and 
Carmon Cochran Ivlanagemeni Services) Inc

DISTRICT COURT

CLARK COUN

ROBERT HOLLAND,

Petitioner,

V.

LAS VEGAS METROPOLITAN POLICE 
DEPARTMENT, CANNON COCHRAN 
MANAGEMENT SERVICES, INC,, and THE 
DEPARTMENT OF ADMINISTRATION, 
HEARINGS DIVISION, APPEALS OFFICE, an 
Agency of the State of Nevada,

Respondents.

ITY, NEVADA

Case No.: A-,20-818754-.I

Dept. No.: 21

HEARING REQUESTED

RESPONDENTS’ MOTION FOR STAY PENDING SUPREME COURT APPEAL AND 
MOTION FOR ORDER SHORTENING TIME

COMES NOW the Respondents,. LAS VEGAS METROPOLITAN POLICE 

DEPARTMENT, CANNON COCHRAN MANAGEMENT SERVICES, INC., (CCM.SI), 

(hereinafter referred to as ^Respondents-’)., by and through their attorneys, DANIEL L. 

SCHWARTZ, ESQ,, and JOEL P. REEVES, ESQ. of LEWIS,- BRISBOIS,. BISGAARD & 

SMITH, LLP; and.move this Court for a. Motion for Stay pending Supreme Court appeal and an 

Order Shortening Time for this Motion to be heard before the deadline for Obtaining a stay.

483(1-2323-0828.1 /

33307-610:
00427

levvisbrisbois.com
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DATED this

This Motion is made and based upon the papers and pleadings on file herein, and the 

attached Points and Authorities and any arguments of counsel on this matter.
( C day of April 2021.

Respectfully submitted,

By:
hCLl.'SCiiwartzTesq.

■L P. REEVES, ESQ.
00 W. Sahara Ave. Ste. 900 

Las Vegas, Nevada 89102 
Attorney for Respondents

LEWIS BRISBOIS ARD & SMITH LLP

4830-2323-0828.1 

33307-610 2
00428
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AFFIDAVIT IN SUPPORT OF ORDER SHORTENING TIME AND TEMPORARY STAY

STATE QF NEVADA )
) ss:

COUNTY OF CLARK )

I, JOEL P. REEVES. ESQ.. . do herby swear under penalty of perjury that the assertion of 

this affidavit are true,., that: j

1. Affiant is .an attorney authorized and duly licensed to practice law in the. State ofl
i

Nevada and is one of the attorneys of record for Respondents. j
I

2. This affidavit is. made in support of an ex-parte order shortening time for this)I 
Motion for Stay to be heard;

I
3. Affiant has personal knowledge. Of all matters set forth herein, except those jnattersj 

Stated on information and belief, and is. competent to testify thereto.

4; That NRAP Rule 8(a)(1). requires that Appellants move first in the District Court 

for a Stay of the underlying Order Granting Petition for . Judicial Review, filed on April 5, 2021 

with the Notice of Entry of Order being fried on April 6,2021. ;

5. The above-named Affiant has good cause to request this Court for an Order'
I 

Shortening time. NRS .616.0.375 mandates that.ah Appeals Officer’s Decision and Order shall not) 

be stayed unless the District Court issues an Order of Stay within thirty (30) days from the date ofj 

th? Decision and Order. Further, NRAP 4(a)(1) requires, that the subject Order be appealed within 

thirty (30) days from the date of the Order. Therefore,.this Motion, cannot be heard in the normal 

course.

6. The time for appeal in this matter expires on or about Thursday, May. 6,2Q2 L

7.. In the absence of a :stay. the Respondents, will be required to comply with this

Court’s Order and administer this claim, a claim which Respondents: have a good faith belief was 

property denied. !

4830-2323-0828..I
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8. This Motion and request for Order Shortening Time is made in good faith and not 

for the purpose of undue advantage.

Further Affiant sayeth naught.

P. REEVES. ESQ.

NOTARY PQPLIC in and for said 
County and State

SUBSCRffiED AND SWORN to beforEfme 
this \v*^liav of April 2021.

NANCY ALARCON
Notary Public, State of Nevada 

hMsqmr Appointment No. 00-60126-1
My Appt. Expires Jul 14, 2023

DATED this

483()-2323-0828.1

33307-610 4
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ORDER SHORTENING TIME

GOOD CAUSE APPEARING THEREFOR,

IT IS HEREBY ORDERED that the time of hearing of the above-entitled matter

be, and the same will be heard, on the 23rd day of APRIL 2021, at

11:00 A.M.Mt in Dept. No. 21.

OPPOSITION DUE APRIL 21, 2021

DATED this day of April 2021.

Dated this 20th day of April, 2021

DISTRICTDISTRICT COURT JUDGE

F79 42F 70F7 7523 
Tara Clark Newberry 
District Court Judge

Nevada Bar No. 5125 
JO< P. REEVES, ESQ. 
Nevada Bar No. 13231
LEWIS BRISBOIS BISGAARD & SMITH
2300 W. Sahara Ave., Ste. 900, Box 28 
Las Vegas, NV 89102
Attorneys for the Respondents

4830-2323-0828,1
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1.

STATEM'JENT OF THE FACTS

The• ctatinaftt, ROBERT HOLLAND,, (hereinafter referred to. as “claimant”), a. retired^ 

police officer who. was working corporate security at the time of this claim, alleges that on May 

26, 2019, “while washing my vehicle 1 began .to experience chest' paih that radiated into my left; 

arm. On.Monday, 5/27/2019,1 experienced, the. same, symptoms .occurre4 [sic] as I was. leaving.the 

gym,'’ Dr, Wattoo completed two separate C-4 forms both indicating that the claimant had two 

heart attacks. One C-4 form added CAD, COPD, and emphysema to the listed diagnoses. Both 

noted three vessel coronary artery disease with stenting. The claimant was taken off of work from 

May 27. 2019 to June 17, 2019. (ROA pp. 48-49)

The Employer’s Report of Industrial Injury or Occupational Disease notes reporting of the 

claim on May 28, 2019, and it was also noted that the claimant had retired from the Employer. 

(ROA p. 50)

During His. tenure With the Employer, the claimant was consistently informed of elevated 

triglycerides and the need to correct the same.

On February 1.2,. 2.008, claimant’s, annual examining physician, assessed elevated 

triglycerides and was ordered to adopt h low fat diet. (ROA pp. 51-57)

On March 9, 2009, the claimant was informed of the need to Correct elevated triglyceride 

and cholesterol levels. (ROA pp.. 58-65)

On February 22, 2010, the claimant , was informed of abnormal lab results winch included 

low HDL. findings. (ROA pp. 66-72) j

On January 24, 20Tls the claimant was informed of the need to correct elevatedj 

triglycerides, which were. at. 159, and the claimant was again advised to have.a low fat diet. (ROAj 

pp. 73-81)

On April 9, 2012, the claimant was again informed of the need to correct elevated 

triglycerides, which had risen to 181 since the last examination, and was advised, to have a low 

fat diet and.increased “cardio + 4 gin/day omega 2.” (ROA pp. .82-91)

Claimant retired on December 29, 2012.

483'(p323-()K2X.S

33307-610 6.
00432
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The. claimant was hospitalized at the Summerlin Hospital Medical Center from May 29.=, 

2019, through June 4, 2019. .E>r, Chaudry performed cardiac, catheterization procedures on June 3, 

2019, which included stent and diagonal .placement; It was noted, that claimant had a history of 

asthma, hypothyroidism, arid hypertension. Claimant’s triglycerides were noted as: being 348,
I 

almost, double what they were in 2012 when he was last informed to correct the same. (ROA ppj 

92-118; 70)

Oh June 13, 2019, the adjuster sent a letter of introduction which asked the. claimant to 

execute attached medical, release and history forriis. (ROA pp. 119-123)

On June 20, 201.9, the claimant executed a medical release arid noted that in. 2.0.15, he was. 

diagnosed with high blood: pressure, and was on medication for the same; (ROA pp. 12.4-127) i
On July 23, 2019s a claim denial determination was issued. (ROA pp. 128-131) {

On. July 31, 2019, the claimant’s counsel issued a letter .of representation.. (ROA p; 1.32)

Oh August 1, 2019, the adjuster acknowledged the claimant’s counsel’s letter of 

representation. (ROA p. 133)

On August 7, 2019. the claimant appealed the claim denial determihation. (ROA p. 13.4)

On August. 9, 2019, the claimant’s counsel was provided copies; of the claim file and was 

informed of copy charges associated therewith. (ROA p, 135)

Following. Hearing No. 2001960-.JK, a. Decision and Order Was. issued on September 17J 

2019^ which affirmed the denial of the claim. (ROA pp. 136-137.) Claimant appealed. (ROA pj 
138.) |

On July 27. 2020, after receiving written briefs; the . Appeals Officer for Appeal Numberi 
I 

2004526^DM affirmed claim denial based on claimant’s failure, to correct conditions which were) 

predisposing him to. heart disease. (ROA pp. 3-12) j
!

Claimant filed this Petition for Judicial Review contesting the Appeals Officer's July 27,1 

2Q20 Decision. j

On April 5, 2.021, after receiving written briefs and hearing, oral argument, this Court] 

reversed the Appeals Officer, finding that: (.1) although Claimant was explicitly instructed to 

correct predisposing conditions, the instructions did not inform Claimant as to how he might

4830r2323-0828.1

33307-610 7
00433
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correct those conditions; (2) that there was no evidence that, correction was. within Claimant's 

ability; (3) that Claimant was deemed able, to continue employment despite being warned of 

conditions which would predispose: him to heart disease; and (4) Claimant, had proven a good.faith 

attempt to correct his predisposing conditions because he was never prescribed medication tor any 

heartconditipn.

Respondents respectfully request a stay, of the above referenced April 5r 2021 Decision; 

while Respondents’ forthcoming Supreme Court, appeal is pending.

POINTS & AUTHORITIES

II.

JURISDICTION

NRAP 8(a)(1) provides this Court with authority to. hear the instant Motion for Stay: 

A party must ordinarily move first in the district court for the 
following relief;

(A) a. stay of the judgment, of order of, or proceedings in. a 
district court pending, appeal dr resolution of a petition to the 
Supreme Court, or Court of Appeals for an extraordinary 
writ;.
(B) approval of a supersedeas bond; or
(C.) an order, suspending, modifying, restoring or granting an 
injunction while an appeal or original writ petition is pending

NRS 233B.140 further provides that:

1. A petitioner who applies for a. stay of the. final, decision in a contested 
case: shall file, and serve a written motion for the stay on the agency and all 
parties of record to the. proceeding at the time of filing the petition for 
judicial ..review,

2. In determining whether to grant a stay, the. court shall consider the same 
factors as. are considered for a preliminary injunction: under Rule 65 of the 
Nevada Rules of Civil Procedure..

3. In making a ruling, the court shall.’

(a) Give deference to the trier.of fact; and

(b) Consider the risk. to. the publics if any, of staying, the 
admi riistrat i ve dec is io n.

The petitioner must provide security before the court may issue a stay;

4830-2323-0828.1

33307-610 8
00434



1

2

3

4

'5

6

•7

,8.

9

10

11

12

13

14

15

16

17

18

19

20

21

2'2

23'

24

25;

26

.27

28

I

I 
For reference, NRCP Rule 65 provides in pertinent part as follows: I

: i
(a) Preliminary injuhctibn. |

(1) Notice. No preliminary injunction shall be issued without notice j 
to the adverse party.
(2) Consolidation, of hearing, with trial on merits. Before or after the
cbrnmenceinent of the. hearing of an. application for a preliminary 
injunction, the court may order the trial of the action on the-merits to. 
be advanced and consolidated with the hearing of the application. 
Even when this, consolidation, is not ordered, any evidence received 
upon an application for a preliminary injunction which would be 
admissible upon the trial on the merits becomes part of the record on !
the trial and need not be repeated upon the trial. This, subdivision i
(a)(2) shall be so construed, and applied as to save to the parties any I
rights they may have to trial by jury. j

(d) Form and. scope of injunction or restraining order. Every order granting }
an injunction arid every restraining order shall set forth the reasons for its I
issuance; shall be specific, in terms; shall describe in reasonable detail, and |
not by reference to the complaint or other document, the act or acts sought ;
to be restrained;, and is binding Only upon the parties to. the action, their j 
officers, agents, servants, employees, and attorneys, and upon those persons i
in active concert or participation with them who. receive actual notice of the j
order by personal service, or otherwise. j

j
in. |

LEGAL ARGUMENT |

A- I

Standard of Review

The standard for granting, a. stay was .enunciated in. the case of Kress v. Corey, 65 Nev, 1,

1.6-17, 189 P.2.d 3.52, 360 (194.8) as follows:

an order for a supersedeas or stay will only be granted on good 
cause shown and. where a. proper case for exercise of the court's, 
discretion is made put. As. a rule: a supersedeas or stay should, be 
granted, if the court has the power to grant it, [1] whenever it 
appears that without it the object of the. appeal or writ of error may 
be defeated^ or [2] that it is reasonably necessary to: protect appellant, 
or plaintiff in error from irreparable or serious injury in the case of 
reversal, and [3] it does not appear that appellee or defendant in 
error will sustain, irreparable or disproportionate injury, in case of 
affirmance on the other hand, as. a iule.. a supersedeas or stay will 
not be granted unless it appears to be necessary to prevent 
irreparable; injury dr a. miscarriage of justice, (citatibris 
removed)(numeration added)

4830-2V23-0828.1

3330.7-61.0 9
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A party requesting a:stay must also prove a reasonable likelihood of success on the merits. 

Success on the merits for Petitions for Judicial reviewof a final decision of an agency is governed 

byNRS 233B.135 as follows:

NRS 233B.135 Judicial review: Manner of conducting; burden 
of proof; standard fbr review.
1. Judicial review of a final decision of an agency must be: (a)'
Conducted by the court without a jury; and (f) Confined to. the J
record. In cases concerning alleged irregularities in procedure before j
:an agency that are not shown in the .record, the court may receive |
evidenceconcerning the hregularities. i
2. The final decision of the agency shall be deemed reasonable and i
lawful, until reversed or. set aside in whole, or in part by the court.
The burden of proof is. on the party attacking or resisting the 
decision to show that the. final decision is invalid pursuant to 
subsection 3.
.3 . The court shall not substitute its Judgment for that of the agency 
as to the weight of evidence on a question of fact. The court may 
remand or affirm the final decision or set it aside in whole or in part, 
if substantial rights of the petitioner have been prejudiced, because i
the final decision of the agency is: i

(a) In violation, of.cohstitutional or statutory provisions; |
(b) In excess of the .statutory authority of the agency: |
(c) Made upon unlawful procedure; I
(d) Affected by other erior of law; |
(e) Clearly erroneous in view of the reliable, probative and i
substantial evidence on the whole record;, or I
(i) Arbitrary or capricious, or characterized by abuse of 
discretion.

The standard of review is whether there is substantial evidence to support the underlying 

decision. The reviewing coutt.should limit its review of administrative decisions to determine, if 

they arq based upon substantial evidenefe, North Las Vbaas v. Public Service Common...83 Nev. 

278.2.91,429 P.2U 66 (196:7); McCracken, v. Fancy. 98 Nev. 30, 639 P.2d 552 (1982). Substantial 

evidence is that quantity and quality of evidence which a reasonable man would accept as I 

adequate to support a conclusion. See, Maxwell v. SIIS, 109 Nev. 327, 331, 849 P.2d 267, 270j 

(■1993); and Horne v.. State Indus.. Ins. Svs;. 113 Nev.. 532, 537, 936 P.2d .839 (1997), |

When reviewing administrative decisions, this Court has. held that, on factual | 

determinations, the findings, and ultimate, decisions of an agency are hot to be disturbed unless! 

they are clearly erroneous or otherwise, amount, to an abuse of discretion. Nevada Industrial!

Common v. Reese. 93 Nev. 115,560 P.2d 13.52 (1977). j

4830-2323 -0828. i,
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An .administrative, determination regarding a question of fact will not be set aside unless it 

is against, the manifest Weight of the evidence.. Nevada Indus, Common v. Hildebrand. 100 Nev. 

47,51., 675 P.2d 40.1. (1984).

B.

An Order Granting Stay is Appropriate 
Until this Appeal is Heard and Decided on its Merits

The Nevada Supreme Court has consistently held that a stay is? appropriate under: 

circumstances such as those that, exist in. the. instant case., Kress. Id. In D*IR v. Circus Circus. 101! 

Nev. 405, 411-1:2, 705 P.2d 645, 649 (1985), the Nevada.Supreme Court stated that an insurer’s!
i 

proper procedure when aggrieved by a decision is to seek a stay; The Nevada Supreme Court, has) ? 
also recognized that a stay should be granted where it can be shown that the Appellant would] 

suffer irreparable injury during the pendency of the appeal; if the. stay is not granted. White Pine; 

Power v. Public Service Commission, 76 Ney. 263, 252 P.2d 256 (19.60); j

The Nevada Supreme Court held, in Ransier v. SUS. 104 Ney. 74.2, 766 P,2d 274 (’1.988)5
1 

that an insurer may not seek recoupment of benefits paid to a: claimant that were later found to: be!
i 

unwarranted on appeal. However, it must, be noted that NRS 616C. 138 was. recently modified tol 

allow insurers to recover, amounts paid: during the pendency of an appeal "from a health or 

casualty insurer” if the insurer is found to be entitled to the same. However, if there is no health or 

casualty insurer, Ransier appl.ies...and insurers, cannot recover anything at all. Here, just as in most 

cases, there is nothing to indicate.whether Petitioner has health or casualty insurance; Furthermore, 

under ho circumstances could art insurer recover any wage replacement benefits such .as temporary 

partial disability or temporary total disability benefits;

In the instant ease, an order granting a. Stay of this Court’s decision is appropriate for the 

reasons set forth herein. As will be discussed in detail below', this Court’s Decision was, 
. . I

respectfully, issued under color of a legal error. Furthermore, the.only party that will be.harmed by I 
! 

the subject order will be the Respondents. j

This case is precisely the scenario in Which a.stay is appropriate; Respondents have sho.Wnl 

a substantial likelihood of. prevailing on the instant appeal and Respondents will be irreparably

•4X3t),2323-()Xa8..1.
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harmed if the instant motion is not granted. Accordingly,. Respondents contend that they have 

made the requisite showing for the granting of a stay of the Appeals Officer’s decision until such 

time as a hearing can be conducted on the merits of its appeal.

C.

Petitioner Will Not Be Harmed By the Granting of a Stay

In the instant case. Petitioner will not be harmed by the granting of this stay. There are no I 

pending, emergency medical, procedures which a Stay would prevent; The only potential for harm 

is to Respondents as the. subject Order will require them to issue benefits such as wage 

replacements that cannot be reco vered once issued. Once this appeal has concluded, if Petitioner is. 

still successful, Petitioner will receive all benefits, he is entitled to, plus interest.

The. only party which stands to be harmed by a failure to grant a stay is. Respondents; 

Accordingly, Respondents have again made the requisite showing for the granting of a stay of this] 

Court’s decision until such time as.a hearing can be conducted on the merits of Respondents’ 

appeal.

Standard Regarding Merits of Underlying Appeal

As for the. merits of the underlying .appeal,, it was the. Petitioner, not Respondents, who had 

the burden of proving his entitlement to any benefits under any .accepted, industrial insurance claim 

by a preponderance of all the.evidence. State Industrial Insurance System v. Hicks. 100 Nev. 567, 

688 P.2d 324 (1984).; Johnson v. State ex rel, Wyoming Workers Compensatioil Div., 79.8. P.2d 

323 (1990); Hagler v. Micron Technology. Inc., 118 Idaho 596, 798 P.2d 55 (1990).

In attempting to prove his case, the Petitioner lias the burden of going beyond speculation 

and conjecture; That means that tile Petitiorier must establish all facets of the claim by a 

preponderance of all. the evidence. To prevail, a Petitioner must present and prove more evidence 

than an amount.which would., make his case and his opponent’s “evenly balanced.” Maxwell v. 

SUS, 1.09 Nev. 327, 849 P.2d 267 (1993): SIIS v. Khweiss. 108 Nev. 123., 825 P.2d 218 :(1992); 

SUS v. Kelly, 99 Nev. 774, 671 ^2d 29 (1983); 3. A, Larson, the Law of Workmen’s 

Compensation.. 80.3 3 (aj.

483(1-2323-1)828.1
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e;
The Subject Order Improperly Rewbighs the Evidence and Adds Provisions to NRS 617.457

This Court’s April 54 2020 Order improperly reweighed the: evidence that the. Appeals 

Officer already weighed, essentially allowing Petitioner to retry his case on appeal, something the 

Supreme Court has reiterated several times over is an impermissable function of this Court sitting 

as an appellate body.. Indeed, NRS 2333.135 explicitly states that “[t]he court, shall not substitute 

its judgment for that of the agency as to the weight, of evidence on. :a> question of fact.” Further, this 

Court also, added several requirements to NRS, 6171457 which simply are not part of the law. 

Respondents respectfully request that, this Court stay this ..matter while Respondents contest the 

same at. the Supreme Court.

This. Court stated four reasons why it was reversing the Appeals\Officer. However, all four 

reasons amount to an impermissable reweighing of the evidence.of an incorrect summation of the: 

law...Each: will be addressed in turn. !

1. There Is No Requirement for the Annual Examining Physician to Inform the I 
Claimant as to How He Should Correct the Conditions Predisposing Him to 
Heart Disease

'fhe.first error noted by the: April 5, 2021 Order .is that although the Court recognized that. 

Claimant was indeed given written instructions to. correct, predisposing conditions by his annual 

examining physician, “these written instructions were niuch too general to effect change to 

Petitioner's cholesterol, triglycerides, LDL Levels, and not at.all specific and pointed.” (Decision 

p. 2). However, there is no. requirement that the annual .examining physician must instruct the 

claimant oh How: to correct the predisposing conditions.

NRS 617,457(11) provides as follows:

Failure to correct predisposing conditions which lead to heart 
disease when so ordered in writing by the examining physician 
subsequent to a physical examination required pursuant, to 
subsection 4 or 5: excludes the employee from the benefits of this 
section, if the correcti on is within the ability of the employee.

If employees wish to make a claim under NRS 6.17.457,. they are. required to submit to an 

annual medical examination where, the examining physician is required to, inform the employees, 

483Q-2323-P828J 
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in writing, if they have any conditions which are predisposing them to. heart disease. There is no 

requirement tor the annual examining physician to also instruct the employee as to how he/she 

might, correct those conditions; The only requirement is that, the annual examining: physician put 

the employee on notice that they are at risk for heart disease. It is then up to the employee whether 

they wish to act on those warnings, and make, changes to. their lifestyle and/or seek medical advice 

for the. same.

By holding that it was. error for the Appeals. Officer to fail to consider that the annual 

physicians did not explicitly instruct.Claimant on how he might correct the conditions which Were 

predisposing him to Heart -disease, this. Court is. writing instructions, into the statute and placing a 

burden on the Employer which simply does not. exist, As such, it was. legal error to reverse, the 

Appeals Officer for failing to recognize a legal requirement that does not. exist.

2. Whether There Was Evidence That Correction Was Within The Claimant’s ! 
Ability Was a Fact Question for the Appeals Officer |

The second error noted by this Court Was that the medical, records did riot “contain 

sufficient documentation that correcting, the predisposing conditions was with .Petitioner’s ability 

as contemplated, by MRS 6:17-457(11).” In support of this finding, the Court reweighed, the 

evidence and concluded that recornmendations of diet/cxercise. and recurring predisposing 

conditions Was insufficient to support the Appeals Officer’s conclusion that correction of 

predisposing conditions was within the Claimant’s ability;

The issue here is that there was tio evidence of any attempt to correct the predisposing 

conditions; Even if it is this Court’s position that it was Employer’s burden to prove that 

correction Was within Claimanfs ability,, this Court review's the Appeals Officer’s Decision for 

substantial, evidence and “substantial evidence need not be voluminous and may even be 

inferentially shown by a lack of certain evidence.” Wriglrt V. State DMV, 121 Nev. 122, 110 P.3d 

10.66, (2005).

The Nevada Court of Appeals has also addressed1 this exact topic in the case of City of Las 

Vegas V; Burns, 2019 Nev, App. Unpub. LEXIS. 948, *1!, In. that case, the Appeals Officer

1 This case is unpublished. However NRAP 36 states, that unpublished, decisions issued after 

4830-2323 -0S2B J
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concluded that the claimant was consistently assessed with, predisposing conditions arid, that the 

correction of those conditions was within, the claimant's ability because claimant was ordered to 

diet, and exercise...

However, the. Court of Appeals held ‘’there is not substantial evidence in the record to 

support the appeals officer's finding that correcting the predisposing conditions was within Burns' 

ability?’ The Court went on to detail the evidence:.

there: is not substantial evidence in the,record to indicate: that Burns 
was capable of reducing his cholesterol, triglycerides, or ..weight by
dieting and exercising. To the contrary, the record indicates that, 
following his required annual physicals in 2010, 2Q11, and 2012, the 
physicians' assessments and. recommendations indicate Burns |
"continue: [s] to do an excellent job maintaining [his] health;" that ha 
should "[kjeep up. [his] exercise regimen. , , , it's doing great for 
[him];" and that he was "doing well ..maintaining [his] health." In 
2012. the physician noted that although his "had" cholesterol and 
triglycerides were high. Burns was taking fish, oil supplements as 
previously directed by his private, physician, and his total cholesterol 
was fine. Thus, the physicians’ reports indicate that Burns was doing 
what lie was instructed to do, he was exercising and taking 
supplements, and despite that, his predisposing factors did not 
change, which reflects that he. was. not capable Of correcting his 
predisposing conditions.

Thus, Burns was a substantial evidence case wherein the Court, concluded that the Appeals 

Officer committed clear error by failing to; recognize that Mr. Burns was indeed attempting to 

correct his predisposing conditions .but could hot despite following the orders to diet and exercise; 

Indeed, there was evidence in Burns to show that claimant was attempting to correct his 

predisposing, conditions. The Court, held that the Appeals Officer committed clear error by failing 
i 

to recognize that evidence; j

Noticeably absent, from Burns is any discussion about it being Employer’s burden to prove] 

that correction Of a predisposing condition is within an employee’s ability. On the contrary; it Was] 

the employee who submitted evidence in Burns. The Court of Appeals simply held that the 

Appeals Officer did not recognize that evidence.

Contrast the facts of Burns with the present case where there is evidence that Claimant 

actually took any steps to correct his predisposing conditions. Unlike Burns wherein the 

---------------------- ——  (continued)
January 1,2016 are not mandatory but may be.cited.for their persuasive value, ‘"if any.”

483<)-2323-()X28.1 ]
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I

claimant‘s physician, was actively treating heart conditions and. was.: commenting on the claimant’s] 

exercise regimen, there is nothing in this record to show, that Claimant was doing .anything about! 

his heart health ibr at least half a decade before he filed this claim, j
J

Indeed, to be eligible for benefits under NRS .617.457, Claimant is required to take, somej 

action in good faith to. attempt, to correct the conditions: that, were predisposing him to heart disease 

and the evidence establishes, that he took no. action. If there is no requirement of a good faith 

attempt to correct the condition, then there is no meaning behind the requirement Of showing that 

correction was withiii the ability of the Claimant. How does any patty or finder of fact know that 

correction is within the ability of the claimant if they never even try to correct? Further, if they 

never attempt to correct, there is no evidence to produce. If the standard.is “some, evidence5'' that 

correction was within the claimant’s ability and they never try to correct, the Employer will-neverj 

ever be able to prove that correction was within the claimant’s ability aS that: evidence does notj 

exist becciusa the claimant did not attempt to correct. I

However, as a basic proposition, the Supreme Court and Court of ..Appeals, are in| 

agreement, this subject is a fact question for the Appeals Officer and only clear error suffices toj 

overturn the same. It was,error for this Court to reweigh the evidence in this case, .especially whenj 
i 

there was rio evkterfce that. Claimant even.attempted to correct the subject predisposing conditions.

3. There Is No Requirement That The Annual Examining Physician Take The 
Claimant Off Work For The Condition Of NRS 617.457(11) To be Met

The third finding of error was that Petitioner was “in good health” from 2008 to 2012, was 

allowed to. continue working despite being ordered to correct conditions which were predisposing 

him to heart disease, and was given “minimal recommendations” to correct his predisposing: 

conditions. However, again, these are simply not requirements under NRS 617.457: The statute 

requires the annual examining, physician, to inform tire employee, of conditions which are 

predisposing the employee to heart, disease and order correction if warranted. There is. no: 

requirement that claimants must be: taken off work, given work restrictions, or otherwise bej 

deemed incapacitated or disabled.as the result of any predisposing condition for the provisions of 

.section (.11) to take effect.

48>23-23-0828.l
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As a practical matter, if every single' police officer/fireflghter who was assessed with 

predisposing conditions was deemed io be unfit for service until the condition, was corrected, the 

municipal system of this State would grind to a halt. Whether the employee is fit for service is 
i 

simply not a consideration under NRS 617.457.: It was legal error, to place a burden on the! 

Employer that simply does not exist in the. law as written. ?

4. The Annual Examining Physician Does Not Treat The Employees j

Fourth and finally, this Court found error that the. annual exanfihing physicians did hotj 

prescribe any ..medications to Claimant, However, that is not the function of the annual,examining' 

physician. As has been noted ad nauseum in this Motion, for the' purposes of this analysis, the: 

annual examining physician, is tasked with assessing predisposing condition and instructing thej 

employees what to correct to avoid heart disease. There is simply no. requirement for those annual j 

examining physicians to instruct the. employees bn how they Should correct. There is certainly noj 

requirement that the annual examining physician undertake the treatment of the employee byj 

prescribing medication. 1

Indeed, the annual examining physician is not a treating physician and does not providej 

..any actual care for the. employee. The only function of the annual exam is to. d.etermine fitness for 

duty and whether the employees have .any conditions which are predisposing them to heart/lung 

disease. They simply do. not prescribe, medication or. otherwise treat the employees. If the 

employees desire to. seek medical management of their predisposing conditions, that, is a personal 

decision of .the employee which they are entitled to make for themselves. There is no requirement 

for the Employer or the annual examining physician to treat the conditions which are predisposing 

the employee to heart disease;

Put simply,, this Court erred by reweighirig the evidence arid adding requirements to NRS 

617.457 which are. not. in the law; .Respondents respectfully request a stay from this Court while 

Respondents contest the same at the. Supreme Court.

>
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IV.

CONCLUSION

Based upon all of the above, it is the belief of Respondents, LAS VEGAS 

.METROPOLITAN POLICE DEPARTMENT, CANNON COCHRAN MANAGEMENT 

SERVICES, INC., (CCMSI), that a stay of tins Court’s Order dated April 5, 2021, is necessary to 

prevent irreparable harm to Respondents.

WHEREFORE, Respondents, LAS VEGAS METROPOLITAN POLICE 

DEPARTMENT, CANNON COCHRAN MANAGEMENT SERVICES, INC., (CCMSI), 

respectfully requests that this Court grant its Motion For Stay Pending Supreme Court Appeal.
DATED this I £ day of April 2021.

Respectfully subnoJiedT^^-^-

LEWIS BR1<;BOIS BIJGAA^D & SMITH LLP

13 y -m.— 
j^KchwartzTesq. ”

<j;:5^^s!^N©vada Bar No. 5125
.JOEL P. REEVES, ESQ.
Nevada Bar No. 13231
2300 West Sahara Avenue, Suite 300
Las Vegas, Nevada 89102
Attorneys for the Respondents
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CERTIFICATE OF MAILING

Pursuant to Nevada Rules of Civil Procedure 5(b), I hereby certify that, on the 
I fc day of April 2021, service of the attached RESPONDENTS’ MOTION FOR STAY

PENDING SUPREME COURT APPEAL AND MOTION FOR ORDER SHORTENING

TIME was made this date by depositing a true copy of the same for mailing, first class mail, as 

follows:

LISA M. ANDERSON
GREENMAN, GOLDBERG. RABY & MARTINEZ
2770 S MARYLAND PKWY SUITE 100
LAS VEGAS, NV 89109

LVMPD- HEALTH DETAIL
ATTN: BERNADINE WELSH
400 S. MARTIN LUTHER KING BLVD. BUILDING B 
LAS VEGAS. NV 89106

CCMSI
ATTN: STEPHANIE MACY
P.O. BOX 35350
LAS VEGAS. NV 89133

18

19

20

21

22

23

24

25

26

27

28
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CSERV

DISTRICT COURT 
CLARK COUNTY, NEVADA

Robert Holland, Petitioner(s) CASE NO: A-20-818754-J

vs. DEPT. NO. Department 21

Las Vegas Metropolitan Police
Department, Respondent(s)

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District 
Court. The foregoing Order Shortening Time was served via the court’s electronic eFile 
system to all recipients registered for e-Service on the above entitled case as listed below:

Service Date: 4/20/2021

Daniel Schwartz daniel. schwartz@lewisbrisbois .com

Joel Reeves joel.reeves@lewisbrisbois.com

robert windrem rwindrem@ggrmlawfirm.com

lisa anderson landerson@ggrmlawfirm.com

Alejandra Garcia agarcia@ggrmlawfirm. com

Stephanie Jensen Stephanie.j ensen@lewisbrisbois. com

00446
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OPPS
LISA M. ANDERSON, ESQ.
Nevada Bar No. 004907
GREENMAN GOLDBERG RABY & MARTINEZ
2770 South Maryland Parkway
Suite 100
Las Vegas, Nevada 89109
Phone:(702)384-1616
Facsimile: (702) 384-2990
Email: lanserson@ggrmlawfinn.com
Attorneys for Respondent

DISTRICT COURT

Electronically Filed 
4/20/2021 12:15 PM 
Steven D. Grierson 
CLERK OF THE COUJ

CLARK COUNTY, NEVADA

ROBERT HOLLAND, )
) 

Petitioner )

vs. ) CASE NO. : A-20-818754-J
) DEPT. NO. : XXII

LAS VEGAS METROPOLITAN POLICE )
DEPARTMENT, CCMSI and THE )
DEPARTMENT OF ADMINISTRATION, )
HEARINGS DIVISION, )

) 
Respondents. )

_______________________________________ )

OPPOSITION TO RESPONDENT’S MOTION FOR STAY 
PENDING SUPREME COURT APPEAL

COMES NOW, Petitioner, ROBERT HOLLAND (hereinafter “Respondent”), by and 

through his attorneys, LISA M. ANDERSON, ESQ., of the law firm of GREENMAN

GOLDBERG RABY & MARTINEZ, and files this Opposition to Motion for Stay Pending 

Supreme Court Appeal filed by the Employer, LAS VEGAS METROPOLITAN POLICE 

DEPARTMENT, and the Insurer, CCMSI (hereinafter “Respondent”), by and through its

0

00447
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attorney of record, DANIEL L. SCHWARTZ, ESQ., of the law firm of LEWIS BRISNOIS 

BISGAARD & SMITH.

This Opposition is made and based upon the Points and Authorities attached hereto as 

well as all other pleadings and papers on file in this action.

Dated this day of April, 2021.

GREENMAN GOLDBERG RABY & MARTINEZ

By________________ ______________
LISA M. ANDERSON, ESQ.
Nevada Bar No. 004907
2770 South Maryland Parkway
Suite 100
Las Vegas, Nevada 89100 
Attorney for Petitioner
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I

POINTS AND AUTHORITIES

STATEMENT OF CASE

On or about May 26,2019, Petitioner, ROBERT HOLLAND (hereinafter "Petitioner"), 

reported the onset of an occupationally related disease of the heart that was contracted while in 

the course and scope of his employment as a police officer with Las Vegas Metropolitan Police 

Department (hereinafter “Respondent”). Petitioner had been employed with Respondent for 

approximately twenty-five (25) years (since September 11,1987) before retiring (December 29, 

2012) and subsequently filing this claim.

Petitioner timely notified Respondent of the occupationally related disabling disease of 

the heart and sought medical care from Summerlin Hospital Medical Center.

On May 29,2019, Petitioner was admitted to Summerlin Hospital Medical Center, where 

he remained hospitalized until being discharged on June 4, 2019. Dr. Dost Wattoo diagnosed 

three (3) vessel coronary artery disease with stinting following two (2) heart attacks. Dr. Wattoo 

completed a C-4 form and confirmed that Petitioner’s disabling heart disease condition was 

directly related to his employment. Dr. Wattoo reported that Petitioner was totally disabled from 

May 27,2019 through June 17,2019. Dr. Wattoo confirmed that further medical treatment was 

medically necessary. (ROA pages 167-194)

On July 20, 2019, Respondent’s unnamed medical director suggested that Petitioner’s 

May 26, 2019 claim for occupational heart disease was not compensable pursuant to NRS 

617.440 or NRS 617.457. The medical director suggested that corrective action was given at 

the time of his annual physical examinations to “stop his testosterone therapy as it can contribute 

to heart disease.” (ROA page 195)

2
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On July 23,2019, the Insurer, CCMSI (hereinafter “Respondent”), Respondent notified 

Petitioner that liability was denied for the May 26, 2019 claim for occupational heart disease. 

Respondent advised Petitioner that he did not meet the requirements for a claim for heart disease, 

occupational disease, or industrial injury. Respondent also advised that it was not established 

that Petitioner’s condition arose out of the course and scope of his employment. (ROA pages 

196-199)

Petitioner timely appealed Respondent’s July 23, 2019 determination to the Hearing 

Officer.

On September 17,2019, the Hearing Officer (2001960-JK) affirmed Respondent’s July 

23, 2019 determination denying liability for the May 26, 2019 claim for occupational heart 

disease. The Hearing Officer concluded that Petitioner failed to correct predisposing conditions. 

(ROA pages 200-201)

Petitioner timely appealed the Hearing Officer’s September 17,2019 Decision and Order 

to the Appeals Officer.

On March 6, 2020, the Appeals Officer issued an Order for Briefing Schedule to the 

parties. (ROA pages 40-41)

On April 7, 2020, Petitioner filed his Closing Brief. Petitioner argued that he has been 

diagnosed with a disabling disease of the heart and had attained the minimum length of 

employment requirement to qualify for the conclusive presumption for claim compensability 

under NRS 617.457. Petitioner also argued that he was never advised during any of his annual 

physical to discontinue testosterone therapy nor was testosterone therapy ever identified as a 

predisposing condition or a corrective measure. Lastly, Petitioner argued that his annual
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physical from 2008 and to his 2012 retirement demonstrated that he took the necessary steps to 

correct his predisposing conditions. (ROA pages 33-39)

On May 4, 2020, Respondent filed its Written Closing Argument. Respondent argued 

that Petitioner “continuously” failed on multiple occasions to correct predisposing conditions. 

(ROA pages 23-32)

On May 21, 2020, Petitioner filed his Reply Brief. Petitioner replied to Respondent’s 

argument that he repeatedly and continuously failed to correct predisposing condition by 

pointing out that Petitioner’s cholesterol and triglyceride levels steadily declined to a normal 

range. In fact, the 2012 annual physical confirmed that the only predisposing condition 

identified was abnormal hearing even though his triglycerides were slightly elevated. Since 

Petitioner’s predisposing conditions had been correct to the point where the physician 

conducting the 2012 annual physician no longer identified cholesterol or triglycerides as needing 

correction, Petitioner reiterated that he qualified for the conclusive presumption for claim 

compensability under NRS 617.457. (ROA pages 17-22)

On July 27, 2020, the Appeals Officer affirmed the Hearing Officer’s September 17, 

2019 Decision and Order affirming Respondent’s July 23,2019 claim denial determination. The 

Appeals Officer concluded that Petitioner was precluded from the conclusive presumption 

because he failed to correct predisposing conditions. The Appeals Officer based its conclusion 

on laboratory results that his triglycerides were elevated while hospitalized in 2019 due to his 

cardiac event. The Appeals Officer also cited a statement from the discharging physician in 

2019 that testosterone might affect his heart. (ROA pages 3-12)

Petitioner timely filed a Petition for Judicial Review with the District Court.

III
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On March 1, 2019, the District Court executed the Order Denying Petition for Judicial

Review. The District Court found that:

First, the Court FINDS that the medical records did contain 
written instructions to Petitioner to correct predisposing 
conditions. However, the Court notes that these written 
instructions were much too general in nature to effect change 
to Petitioner’s cholesterol, triglycerides, LDL Levels, and not 
at all specific and pointed. Rather, specific and pointed advice 
would have included recommendations that Petitioner adopt a 
given regimented diet plan and/or given regimented exercise 
routine, both programs of which would have laid out diet 
specific instructions as to what Petitioner could and could not 
eat, and specific exercise instructions as to what exercises 
Petitioner needed to complete, frequency, duration, etc.

The District Court also found that:

Second, with regard to the NRS 617.457(11) requirement that 
correction of the predisposed conditions be within Petitioner’s 
ability, the Court FINDS that Petitioner’s medical records do 
not contain sufficient documentation that correcting the 
predisposing conditions was within Petitioner’s ability as 
contemplated by NRS 617.457(11). Specifically, the 
physician’s recommendations of diet change and exercise 
programs, he. low fat diet, cardio, and 4 mg/day omega 2, etc., 
coupled with recurring testing of cholesterol, triglycerides, 
LDL, which primarily yielded unchanging results, is an 
insufficient basis to support the NRS 617.457(11) requirement 
that correcting Petitioner’s predisposed conditions: 
cholesterol, triglycerides, LDL, was within the ability of the 
employee to control.

The District Court further found that:

Third, for the relevant period 2008 to 2012, the reviewing 
physicians that conducted Petitioner’s annual physical 
examination concluded: 2008 - In conclusion with all the 
information that has been provided to me, it appears you are in 
good health and remain acceptable for employment; and for 2009 
2012 - In conclusion with all the information that has been 
provided to me, it appears that the employee is in good health and 
remains acceptable for employment.
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The physician’s minimal recommendations of a low fat diet, 
cardio, and 4 mg/day omega 2, combined with a finding that 
Petitioner was in good health suggest to this Court that 
Petitioner exercised good faith in adhering to the physician’s 
recommendations. Additionally, there was no indication in 
the Record to the contrary. This, in fact, resulted in Petitioner 
receiving consecutive bills of good health from 2008 to 2012.

The District Court thus concluded that:

Lastly, the physicians did not prescribe any cholesterol, 
triglycerides, or LDL medication to further control Petitioner’s 
cholesterol, triglycerides, LDL levels. This illustrates to this 
Court that Petitioner, in good faith, was doing what he was 
supposed to be doing, and despite following his physician’s 
recommendations, Petitioner’s inability to alter his cholesterol, 
triglycerides, or LDL levels suggests that Petitioner may have 
been incapable of correcting his predisposing conditions through 
diet and exercise alone. This negates the NRS 617.457(11) 
requirement that correction of the predisposed conditions be 
within Petitioner’s ability.

Respondent appeals the District Court’s Order Granting Petition for Judicial Review.

Respondent also filed a Motion for Stay.

II

LEGAL DISCUSSION

A. THE APPLICATION FOR STAY PENDING APPEAL IS UNWARRANTED

An order for stay is not a right to be exercised, but a matter of judicial discretion to be 

used by the Court, when appropriate, upon application of a party. NRS 2338.140(3) provides 

that in making a ruling, the Court shall give deference to the trier of fact and consider the risk to 

the public, if any, of staying the administrative decision.

When considering an application for a stay order pending appeal, there are four factors 

which must be addressed:

///
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1) Whether the petitioner for the stay order has made a strong showing that it is 

likely to prevail on the merits of the appeal;

2) Whether or not the petitioner has shown it would sustain irreparable injury absent 

the stay order;

3) Whether or not the issuance of a stay order would substantially harm the other 

interested parties; and

4) Where the public interest lies.

Dollar Rent a Car of Washington v. Travelers Indem., 774F.2d 1371,1374 (Nev. 1975); 

American Horse Protection Assoc, v. Frizzel, 403 F.Supp. 1206, 1215 (Nev. 1975). In this 

matter, a stay is unwarranted as Respondent has failed to meet the burden of making a strong 

showing that it is likely to prevail on the merits or that it will sustain irreparable injury absent 

the stay order. Moreover, a stay is unwarranted because the issuance of a stay order will 

substantially harm one of the other interested parties and the public interest favors Petitioner. 

The administrative determination that is the subject of this appeal is tantamount to an attempt 

by Respondent to deny Petitioner workers’ compensation benefits to which he is entitled.

B- RESPONDENT has not made a strong showing that it will 
PREVAIL ON THE MERITS.

In order to show that it will prevail on the merits, Petitioner has the burden of 

demonstrating that the Appeals Officer’s decision was factually or legally incorrect and that the 

Appeals Officer acted arbitrarily or capriciously. NRS 233B.135(2); Campbell v. Nevada Tax 

Com'n, 853 P.2d 717 (Nev. 1993). In detennining the appropriateness of the Appeals Officer’s 

decision, this Court may not substitute its judgment for that of the Appeals Officer as to the 

weight of the evidence. N.R.S. 233B.135; SIIS v. Campbell, 862 P.2d 1184 (Nev. 1993); 

Campbell v, Nev, Tax Com'n, 853 P.2d 717 (Nev. 1993). On questions of fact, this Court is
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limited to determining whether substantial evidence exists in the record to support the Appeals 

Officer's decision. Desert Inn Casino & Hotel v, Moran, 106 Nev. 334, 792 P.2d 400, 401- 

(1990); SIIS v, Swinney, 103 Nev. 17, 20, 731 P.2d 359, 361 (1987). Substantial evidence is 

"that quantity and quality of evidence which a reasonable [person] could accept as adequate to 

support a conclusion." State of Nevada Emplmt, Sec. Dept, v. Hilton Hotels Corp., 102 Nev. 

606,607-08,729 P.2d 497,498 (1986), quoting Robertson Transp. Co, v. P.S.C., 39 Wis.2d 653, 

159 N.W.2d. 636, 638 (1968). In the instant case, Petitioner met its burden of demonstrating 

that the Appeals Officer’s decision was factually and/or legally incorrect. Petitioner has also 

showed that the Appeals Officer acted arbitrarily or capriciously, and thus an abuse of discretion 

that warranted reversal. Thus, the District Court correctly granted Petitioner’s Petition for 

Judicial Review.

LEGAL ARGUMENT

1. The Evidence Supports The District Court’s Order Granting Petition For 
Judicial Review As The Appeals Officer’s Decision And Order Lacks 
Support In The Form Of Substantial Evidence Is Arbitrary Or Capricious, 
And Thus An Abuse Of Discretion That Warrants Reversal

In its Motion for Stay, Respondent argues that it will prevail upon the merits of the appeal 

because this Court reweighed the evidence and substituted its judgement in the place of the 

Appeals Officer. Respondent’s arguments lack merit and is a clear attempt to justify the Appeals 

Office’s Decision and Order that was not based on substantial evidence. Petitioner maintains 

that substantial evidence supports that it was not within his ability to correct predisposing 

conditions that he was informed of in writing.

///

///

///
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Requirement To Inform Petitioner How He Should Correct His 
Predisposing Conditions

Respondent’s argument that its annual examining physician has to responsibility to 

provide Petitioner with methods to correct his predisposing conditions is in direct conflict with 

the language contained in the annual physical questionnaire form completed by the examining 

physician. In paragraph two (2) of the annual physical questionnaire completed by the 

physician, it states “we are enclosing methods by which the employee may correct these 

conditions in an effort to avoid any heart and/or lung complications in the future. These 

recommendations must be provided to the employee.” The questionnaire then contains specific 

“corrective measures to be taken by the employee,” including, but not limited to, losing weight 

and/or following up with primary physician due to abnormal tests. There is also a portion of the 

questionnaire that allows the annual examining physician to provide specific “corrective action” 

such has low fat diet, exercise, or a medication regimen. Thus, based upon the language of the 

annual physical questionnaire form Respondent provides to the annual examining physician, 

Respondent has clearly assumed responsibility for not only informing Petitioner of the existence 

of predisposing conditions but has also taken it upon itself to provide specific corrective 

measures.

b. Petitioner Took The Necessary Steps Within His Ability To Correct Any 
Potentially Predisposing Conditions

The Nevada Supreme Court in Manwill v. Clark Cty., 123 Nev. 238,162 P.3d 876 (2007) 

held a claimant has no burden to disprove the failure to correct predisposing conditions did not 

lead to Petitioner’s heart disease under NRS 617.457(11), or that no predisposing conditions 

exist, to receive the benefits under NRS 617.457. See, 123 Nev. 238, 242-44 (2007). The 

predisposing conditions section under NRS 617.457 has existed since 1973. NRS 617.457(11);

a. Asserts That The Annual Examining Physician Has No

9
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see, 1973 Nev. Stat. ch. 504, § 1, at 769. In 1989, the Nevada legislature set the current 

conclusive presumption found in NRS 617.457(1). 1989 Nev. Stat. ch. 480, § 2, at 1021. Since 

that time, the Nevada legislature has only expanded the ability for claims under NRS 617.457 

to be accepted. Compare NRS 617.457(1989) with NRS 617.457(2017); see also. Manwill, 123 

Nev. 238; Gallagher v. City of Las Vegas, 114 Nev. 595, 601, 959 P.2d 519, 522 (1998).

The Manwill Court knew the existence of, and failure to correct, predisposing conditions 

would exclude a claimant from benefits under NRS 617.457. Manwill, 123 Nev. 238, 242-43. 

However, the Court found an injured worker has absolutely no burden to show they do not have 

any predisposition conditions and/or had the ability to correct them but failed to do so. See, Id. 

at 244. If such a burden and requirement existed, then the Nevada Supreme Court would have 

listed it as such, but instead merely requires Petitioner to “show only two things: heart disease 

and five years' qualifying employment before disablement.” Id. at 242-44. The injured worker 

in Manwill did not have to show the correction of a predisposing condition within their ability 

to correct nor did he have to show no predisposing conditions existed. Id.

As such, it is the opposing party’s burden to meet the requirements under NRS 

617.457(11) to exclude a claimant from receiving the benefits under NRS 617.457, which states:

NRS 617.457(11) Provides:

Failure to correct predisposing conditions which lead to heart 
disease when so ordered in writing by the examining physician 
subsequent to a physical examination required pursuant to 
subsection 4 or 5 excludes the employee from the benefits of this 
section if the correction is within the ability of the employee.

The Nevada Supreme Court provided a more in-depth interpretation NRS 617.457(11) 

in Emplrs. Ins. Co, of Nevada v, Daniels, 122 Nev. 1009, 145 P.3d. 1024 (2006). In Daniels, 

the Supreme Court applied the conclusive presumption of NRS 617.457, holding that the

10
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employer had the burden to defend a claim for industrial disease using NRS 617.457(11), stating 

“An employer can defend a claim by showing that the employee failed to correct a predisposing 

condition”. Id at 1029. Nevada’s higher courts have heard subsequent matters on predisposing 

conditions, including most recently City of Las Vegas v. Burns (Unpub.). Ultimately the 

holdings in these matters reflect interpretation of NRS 617.457(11) based on the plain and 

ordinary language of the statute, giving each and every word full force and effect. The higher 

courts have held that if an injured worker’s efforts were insufficient to satisfy a correction of 

any potentially predisposing conditions, the burden of proof rests with the opposing party to 

show that the corrections were within the injured worker’s ability. Further, the language of the 

court’s holding in Bums reflects that the corrections must fall within the ability of the specific 

injured worker; Bums was expected to perform corrections within Bums’ ability, not a 

firefighter’s ability.

Here, the Petitioner maintains that his annual physical examinations show a consistent 

effort, however unsuccessful it may have proven, to control predisposing conditions. Any 

attempt by Respondent to force Petitioner to prove his actions on predisposing would constitute 

a shift of the burden on predisposing conditions to Petitioner, under the standards of Dani els and 

Bums. Under Daniels and Bums, Petitioner bears no burden to show by evidence the attempts 

to resolve his predisposing conditions under the order of his annual physicals. Instead, it is 

Respondent who must prove up their own argument and must adduce evidence that Respondent 

did not follow orders to correct predisposing conditions, and that those orders were within 

Petitioner’s ability to correct.

///

///
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Petitioner maintains, with the support of the annual physicals from 2008 to his 2012 

retirement that, to the best of his ability, he engaged in diet and exercise to correct the 

predisposing conditions when corrective actions were provided. In 2008, Petitioner was 

encouraged to engage in a low-fat diet. In 2009 and 2010, the annual examining physician 

provided no corrective actions. Then in 2011 and 2012, Petitioner was instructed to engage in 

a low-fat diet and take Omega-2 fish oil supplements. During this period, Petitioner’s 

cholesterol and triglycerides remains at consistent levels. In fact, examining each annual 

physical’s corrective actions, it is clear that in the five (5) years leading up to his 2012 retirement, 

Petitioner committed to “good faith” efforts to meet the orders set by the annual examining 

physician.

Petitioner’s annual physicals leading up to his retirement simply do not support 

Respondent’s assertion that Petitioner failed to correct predisposing conditions that were within 

his ability to correct. Normal cholesterol is 200. Normal triglycerides are 150. Optimal LDL 

is under 100 while near optimal/above optimal is between 100 and 129. The acceptable range 

for HDL is 40-60. These figures are contained in the blood work portion of his annual physicals. 

(ROA page 320)

2008 2009 2010 2011 2012

Cholesterol 188 223 189 186 186

Triglycerides 175 177 130 159 181

LDL 125 153 128 117 120

HDL 28 35 35 37 30

///

///
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From 2008 through 2012, Petitioner’s cholesterol was 188 (2008), 223 (2009), 189 

(2010), 186 (2011) and 186 (2012). From 2008 through 2012, Petitioner’s triglycerides were 

175 (2008), 177 (2009), 130 (2010), 159 (2011) and 181 (2012). In fact, Petitioner’s 2012 

annual physical questionnaire signed by the examining physician confirms that the only 

predisposing condition indicated with an ‘X” was abnormal hearing. (ROA page 302)

There has been no substantial evidence submitted in the record to support a conclusion 

that completely correcting the potentially predisposing conditions was within Petitioner’s ability. 

Respondent cites to no authority to suggest that a physician’s order to correct a predisposing 

condition somehow presumptively puts that correction within the Petitioner’s ability. Since 

there is no substantial evidence to support the conclusion that the correction was within 

Petitioner’s ability prior to the diagnoses in question, any argument that Petitioner failed to 

correct any potentially predisposing conditions does not bar Petitioner from establishing his 

claim from industrial heart disease.

c. The Annual Examining Physician Does Not Address Disability But Has 
An Absolute Duty To Declare Petitioner Fit For Duty Based Upon The 
Results Of His Annual Physical

Respondent states that there is no requirement of the annual examining physician to take 

Petitioner off work, assign work restrictions or otherwise address work status as a result of any 

predisposing condition under NRS 617.457(11). While Respondent’s aforementioned statement 

is correct, the purpose of the annual physicals is to verify that Petitioner remains fit for duty 

based upon the totality of the annual physical. As correctly noted by this Court, the annual 

physical questionnaire form completed by the examining physician contains a concluding 

statement that “the employee is in good health and remains acceptable for employment.” Neither 

Petitioner nor this Court suggested that the annual examining physician was statutorily required

13
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to address work status, however, the annual examining physician without question certifies 

Petitioner fit for continued employment, as evidenced by the annual physical questionnaire form 

Respondent instructs its annual examining physicians to complete. Thus, it is Respondent, by 

way of its annual physical questionnaire form, and not NRS 617.457(11) that has injected the 

fitness for duty statement into these proceedings.

C. RESPONDENT WILL NOT SUFFER IRREPARABLE HARM.

Respondent has the burden of demonstrating that it will suffer irreparable harm if the 

stay order is not issued. Dollar Rent a Car of Washington v. Travelers Indem.. 774 F.2d at 1374; 

American Horse Protection Assoc, v. Frizzel, 403 F.Supp. at 1215. Respondent argues in its 

Motion that if the stay is not granted, it will be irreparably harmed because of the payment of 

benefits. This argument, however, is without merit since there are no Nevada Supreme Court 

cases that indicate irreparable harm results from the sole payment of money. To the contrary, 

the Nevada Supreme Court, in DIIR v. Circus Circus Enterprises, held that:

...the object of workers' (sic) compensation social legislation is to 
provide the disabled worker with benefits during the period of his 
disability so that the worker and his dependents may survive the 
catastrophe which the temporary cessation of necessary income 
occasions.

101 Nev. 405,408,705 P.2d 645, 648 (1985). The court also indicated that "...it is clearly the 

injured worker and not the employer who is more likely to be irreparably harmed when 

immediate payment of benefits is contrasted with delayed payment pending the outcome of the 

hearing on the merits." Id. Petitioner is the party more likely to be harmed by the issuance of a 

stay since he would continue to be denied appropriate workers’ compensation benefits currently 

being withheld.

///
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In determining whether or not to issue a stay, the Court must consider whether the 

issuance of a stay order will substantially harm an interested party. Dollar Rent a Car of 

Washington v. Travelers Indem., 774 F.2d at 1374; American Horse Protection Assoc, v, Frizzel, 

403 F.Supp. at 1215. In this matter, the issuance of a stay is unwarranted because it would 

substantially harm Petitioner, an interested party, by further delaying benefits for his 

occupationally related disease of the heart. Moreover, the continued delay of benefits is contrary 

to the policy expressed by the Nevada Supreme Court in DIIR v. Circus Circus Enterprises, 

supra.

E. THE PUBLIC INTEREST FAVORS PETITIONER IN THE INSTANT CASE.

In determining whether to issue a stay, the Court must consider where the public interest 

lies. Dollar Rent a Car of Washington v. Travelers Indem., 774 F.2d at 1374; American Horse 

Protection Assoc, v, Frizzel, 403 F.Supp. at 1215. A stay in this matter is unwarranted since 

there is no public interest which will be sacrificed by the Court’s refusal to grant the stay.

The issue in this case involves Respondent denying liability for Petitioner’s claim for 

occupational heart disease. Substantial evidence confirms that Petitioner met the necessary 

criteria under NRS 617.457 to qualify for the conclusive presumption of claim compensability. 

Respondent has made no allegation that such action will force it into liquidation, necessitate the 

termination of employees, or result in any similar outcome that might affect the public interest. 

/// 

///
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D. THE ISSUANCE OF A STAY ORDER WILL SUBSTANTIALLY HARM AN1
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CONCLUSION

Respondent’s Motion for Stay must be denied since it has not made a strong showing 

that it is likely to prevail on the merits of the appeal or that it will suffer irreparable harm, 

Moreover, Petitioner’s interest will be adversely affected by the issuance of a stay order and the 

public interest will be unaffected either way. Based on the foregoing, Petitioner hereby 

respectfully requests that the District Court’s Order Granting Petition for Judicial Review remain

in force as entered, and that Respondent’s Motion for Stay be denied.

Dated this day of April, 2021.

GREENMAN GOLDBERG RABY & MARTINEZ

AKANDERSON, 
Nevada Bar No. 004907

By:

2770 South Maryland Parkway
Suite 100
Las Vegas, Nevada 89109 
Attorney for Petitioner
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CERTIFICATE OF MAILING

I hereby certify that on the of April, 2021,1 deposited a true and correct copy

of the PETITIONER’S OPPOSITION TO RESPONDENT’S MOTION FOR STAY PENDING 

SUPREME COURT APPEAL in the U.S. Mails, postage fully prepaid, enclosed in envelopes 

addressed as follows:

Daniel L. Schwartz, Esq.
LEWIS BRISBOIS BISGAARD & SMITH
2300 West Sahara Avenue
Suite 900, Box 28
Las Vegas, Nevada 89102

An Employee of GREENMAN GOLDBERG RABY & MARTINEZ
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Las Vegas; Nevada 89.1.02
Telephone: 702-893-3383
Facsimile: 702-366-9689
Email: daniel,sch\vartz@Iewisb.risbo.is,com
Attorneys for Respondent
Las Vegas Metropolitan Police Department and 
Cannon Cochran Management Services, Inc.

Electronically Filed 
4/27/2021 4:05 PM 
Steven D. Grierson 
CLERK OF THE COU

DISTRICT COURT 
CLARK COUNTY, NEVADA

ROBERT HOLLAND,
Case No.: A-20-818754-J 

Petitioner,
Dept. No,: 21 

v.

LAS VEGAS METROPOLITAN POLICE 
DEPARTMENT, CANNON COCHRAN 
MANAGEMENT SERVICES, INC., and THE 
DEPARTMENT OF ADMINISTRATION, 
HEARINGS DIVISION, APPEALS OFFICE, an 
Agency of the State o f N evada,

Respondents

NOTICE OF APPEAL

TO: ROBERT HOLLAND, Petitioner

TO: LISA ANDERSON, ESQ,, Petitioner’s Attorney

NOTICE IS HEREBY GIVEN that Respondents, LAS VEGAS METROPOLITAN POLICE 

DEPARTMENT and CANNON COCHRAN MANAGEMENT SERVICES, INC. (hereinafter 

referred to as. “Respondents”), in the above-entitled action, hereby appeal to the Supreme'Court of the 

State of Nevada from the attached “Order” entered in this action on or about April 5,2021 which
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BRISBOIS
BISGAARD
ScSMIHUP
AttOnNEYSAT LAW

denied Petitioners’ Petition for Judicial Review .and the "Notice of Entry of Order” filed on or about

April 6,2021.

DATED this 2^ ~ day of April 2021.

Respectfully submitted, 

 

LEWIS BRISBplFBiSGAAR^& SMITH LLP

By:

P. REEVES, ESQ.
EWIS BRISBOIS BISGAARD & SMITH, LLP 
300 West Sahara Avenue, Suite 900, Box 28 

Las Vegas, Nevada 89102 
Attorneys for Respondents

00467
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LEWIS
BRISBOIS 
BISGAARD 
&SMTHUP

CERTIFICATE OF MAILING
Pursuant to Nevada Rules of Civil Procedure 5(b), I hereby certify that, on the oV7 day of

April 2021, service of the foregoing NOTICE OF APPEAL was made this date by depositing a true 

copy of the same for mailing, first class mail, as follows:

LISA M. ANDERSON
GREENMAN, GOLDBERG, RABY & MARTINEZ
2770 S MARYLAND PKWY SUITE 100
LAS VEGAS, NV 89109

LVMPD- HEALTH DETAIL
ATTN: BERNAD1NE WELSH
400 S. MARTIN LUTHER KING BLVD. BUILDING B
LAS VEGAS, NV 89106

CCMSI
ATTN: STEPHANIE MACY
P.O. BOX 35350
LAS VEGAS, NV 89133

00468



1

2

3

4

5

6

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

4852-1749-5783.1 / 33307-610

LEWIS
BRISBOIS 
B1SGAARD 
&SMIHUP 
ATTORNEYS Al LAW

DISTRICT COURT 
CLARK COUNTY, NEVADA

AFFIRMATION 
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding document, 

NOTICE OF APPEAL

Document does not contain the Social Security number of any person.

-OR-

□ Document contains the Social Security number of a person as required by:

□ A specific state or federal law, to wit:

- or -

□ For the administration of a public program

- or-

El For an application for a federal or state grant

- or -

□ Confidential Fami
(NRS 125.130, N1

(Print Name)

RESPONDENTS
(Attorney for)

00469
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1

2

3

4

5

6

7

8

9

10

11

12

ASTA
DANIELL. SCHWARTZ, ESQ.
Nevada Bar Nd. 005125
JOEL P. REEVES, ESQ.
Nevada Bar No. 013231
LEWIS BRISBOIS BISGAARD & SMITH LLP
2300 W. Sahara Ave. Ste. 900
Las Vegas, Nevada 89102
Telephone: 702-893-3383
Facsimile: 702-366-9689
Emai 1: daniel .5chwartz@lewisbrisb.ois. com
Attorneys for Respondent
Las Vegas Metropolitan Police Department and-
Cannon Cochran Management Services, Inc.

DISTRICT COURT
CLARK COUNTY, NEVADA

Electronically Filed 
4/27/2021 4:05 PM 
Steven D. Grierson

ROBERT HOLLAND,

Petitioner, 

v.

Case No.: A-20-818754-J

Dept. Nd.:. 21

13

14

15

16

LAS VEGAS METROPOLITAN POLICE 
DEPARTMENT, CANNON COCHRAN 
MANAGEMENT SERVICES, INC., and THE 
DEPARTMENT OF ADMINISTRATION, 
HEARINGS DIVISION, APPEALS OFFICE, an 
Agency of the State of Nevada,

17

18

19

20

21

22

23.

24

25

26

27

28

Respondents.

CASE APPEAL STATEMENT

.1. Name of Petitioners filing this case appeal statement:

Las Vegas Metropolitan Police Department arid Cannon Cochran Management 

Services, Inc.

2. Identify the Judge issuing the decision, judgment, or order appealed from:

Hon, Tara Clark Newberry, District Court Judge

3. Identify all parties, to the proceedings in the district court (the use. of et al. to denote 

parties is prohibited):

Las Yegas Metropolitan Police Department, Cannon Cochran Management Services, 

Inc., and Robert Holland

4830-2885-5527.,] / 33307-610
00470
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Respondent is represented by retained counsel on appeal.28
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LEWIS 
BRISBOIS 
BISGAARD 
RSMIHliP 

•ATTQflKrt-ATLAV/

4. Identify all parties involved in this appeal (the use of et aL. to denote parties is 

prohibited):

Las Vegas Metropolitan Police Department, Cannon Cochran Management Services, 

Inc,, and Robert Holland

5. Set forth the name, law firm, address, arid telephone number of all counsel on. 

appeal and identify the party or parties whom they represent:

DANIEL L. SCHWARTZ, ESQ.
JOEL P. REEVES, ESQ.
LEWIS BRISBOIS BISGAARD & SMITH LLP
2300 W. Sahara Avenue, Suite 900, Box 28
Las Vegas, Nevada 89102-4375
Attorneys for Respondents
Las Vegas Metropolitan Police Department anil
Cannon Cochran Management Services, Inc,

LISA M. ANDERSON, ESQ,
GREENMAN GOLDBERG RABY & MARTINEZ
2770 S. Maryland Parkway, Suite 100
Las Vegas, Nv 89109
Attorney for Petitioner
Robert Holland

6. Indicate whether Petitioners were represented by. appointed, of retained counsel in 

the district, court:

Petitioners were represented by retained counsel in the District Court.

7. Indicate whether Respondent was represented., by appointed or retained counsel in 

the.district court:

Respondent was represented by retained counsel in the District Court.

8. Indicate whether Petitioners are represented by appointed; or retained counsel on 

appeal:

Petitioners are represented by retained counsel oil appeal..

9. Indicate whether Respondent is represented by appointed or retained counsel on 

appeal:

00471
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3

4
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7

S

10. Indicate whether Petitioners were granted ieaye to proceed in forma pauperis, and 

the date of entry of the district .court order granting suchleave:

Petitioners were not granted leave to proceed in forma pauperis.

11. Indicate whether Respondent was granted leave to proceed in forma pauperis, and 

the date of entry of the district court Order granting such leave:

Respondent was not granted leave to proceed in forma pauperis,

12. Indicate the date the proceedings commenced in the district court (e,g., date 

9 complaint, indictment, information, or petition was filed):

10 The Petition for Judicial Review of the Appeals Officer’s Decision of July 27, 2020, 
.11 was filed on July 29,2020.
12

13

14
this is a workers’ compensation case. On June 7, 2019, claimant ROBERT15

13. Provide a brief description of the nature of the action and result in the.district court,

including the type of judgment or order being appealed and the relief granted by the district court:

16 HOLLAND, (hereinafter referred to as “claimant”), a retired police officer, filed a claim for

.17

18

19

20

21

22

workers’ compensation benefits based on two heart attacks that claimant, suffered on May 

26 and 27, 2019. However, prior to his retirement, claimant was warned for several years 

that he was predisposed to heart disease based on elevated triglycerides and that if he did 

not correct the same he would be excluded from benefits. At his last physical in 2012, 

claimant’s triglycerides were 181. When he presented to the hospital for the subject heart

23 attacks, his triglycerides were 348.

LEWIS
BRISBOIS
01SGAARD 
&SMJHLLP 
AltCRiJEVSATlAW

24

25

26

.27

28

Administrator denied this claim. Claimant appealed.

On September 17, 2019, the Hearing Officer affirmed claim denial. Claimant 

appealed.

On July 27, 2020, the Appeals Officer for Appeal Number 2004526-DM affirmed

4830-2885^5527.1 / 33307-610
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LEWIS 
BRISBOIS 
BiSGAARD 
aSMlHUP
AnOSNEVSATlAW

claim denial based on claimant’s failure to correct conditions which were predisposing him 

to heart disease.

Claimant filed this Petition for Judicial Review, alleging that the Appeals Officer’s 

July 27,2020 Decision was erroneous.

On April 5, 2021, the District Court improperly reversed the Appeals Officer after 

improperly reweighing the evidence. Respondents therefore filed this appeal.

14. Indicate whether the case has previously been the subject of an appeal to or original 

writ proceeding in the Supreme Court and, if so, the caption and Supreme Court docket number of 

the prior proceeding:

No.

15. Indicate whether this appeal involves child custody or visitation:

No.

16. If this is a civil case, indicate whether this appeal involves the possibility of 

settlement:

No.

DATED this day of April 2021.

Respectfully submitted,

LEWIS BRISBOIS BISGAARD & SMITH LLP

Byt / ~~,a> ____

DANIEL L^SCJHWARTX ESQ.
joelBeeves, esq.

.- 4^WIS BRISBOIS BISGAARD & SMITH, LLP

s'' 2300 West Sahara Avenue, Suite 900, Box 28
Las Vegas, Nevada 89102 
Attorneys for Respondents
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DISTRICT COURT 
CLARK COUNTY, NEVADA

AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding document, 

CASE APPEAL STATEMENT

filed in case number: A-20-818754-J ____________________________________

 Document does not contain the Social Security number of any person.

-OR-

 Document contains the Social Security number of a person as required by:

 A specific state or federal law, to wit:

- or-

 For the administration of a public program

- or-

 For an application for a federal or state grant

- or -

 Confidential Family Court ’
(NRS 125.130, NRS 125.2 »5)

’rint Name)
TOEL P, REEVES. ESQ,

RESPONDENTS
(Attorney for)
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LISA M. ANDERSON, ESQ.
Nevada Bar No. 4907
Greenman Goldberg Raby & Martinez
2270 South Maryland Parkway
Suite 100
Las Vegas, NV 89109
Phone: 702. 384.1616 ~ Fax: 702.384.2990
Email: landerson@ggrmlawfirm.com
Attorneys for Petitioner

DISTRICT COURT 
CLARK COUNTY, NEVADA

Electronically Filed 
6/8/2021 9:09 AM 
Steven D. Grierson 
CLERK OF THE COlt

ROBERT HOLLAND,9

10 Petitioner,
11

vs.
12

13

14

15
Respondents.16

17
NOTICE OF ENTRY OF ORDER

18

19

LAS VEGAS METROPOLITAN POLICE 
DEPARTMENT, CCMSI, and THE 
DEPARTMENT OF ADMINISTRATION, 
HEARINGS DIVISION,

A-20-818754-J
XXI

CASE NO.:
DEPT. NO.:

TO: All parties of interest.

20 YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that an Order was

21 entered in the above-entitled matter on the 7th day of June, 2021, a copy of which is attached.
22

23
DATED this day of June, 2021.

GREENMAN GOLDBERG RABY & MARTINEZ

27

28

Nevada Bar No. 4907
2770 South Maryland Parkway, #100 
Las Vegas, Nevada 89109
Attorneys for Petitioner

1

00475
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that I am an employee of GREENMAN GOLDBERG 

RABY & MARTINEZ, and that on the Sp-ttayof June, 2021,1 caused the foregoing document

entitled NOTICE OF ENTRY OF ORDER to be served upon those persons designated by parties 

J in the E-Service Master List for the above-referenced matter in the Eighth Judicial District Court

7 eFiling System in accordance with the mandatory electronic service requirements of

8 Administrative Order 14-2 and the Nevada Electronic Filing and Conversion Rules and 

9
depositing a true and correct copy in a sealed envelope, postage fully prepaid, addressed as

10
follows:

12 Daniel L. Schwartz, Esq.
| LEWIS BRISBOIS BISGAARD & SMITH
[ £ 13 2300 West Sahara Avenue
; i I Suite 900 Box 28

2 14 II Las Vegas, Nevada 89102 
! 15 _

G RABY & MARTINEZAn of GREEN
----------------------------------'LEfe^RG RABY & MARTINEZAn Employee of GREEN:

18

19

20

21

22

23

24

25

26

27

28

2
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ELECTRONICALLY SERVED 
6/7/2021 4:32 PM Electronically Filed

CLERK OF THE COURT

1

2

3

4

5

4

7

6dm
USA M. ANDERSON, ESQ.
Nevada Bar No. 004907
GREENMAN GOLDBERG RABY & MARTINEZ
2770: South Maryland Parlcway
Suite 106
Las Vegas, Nevada 89109'
Phone: (702)384-1616
Facsimile: (7Q2) 384-2990
Email: lahs.erson@ggrmlawfiim.com
Attorney for Petitioner

8-

9

s —
j 17 
I 
; 18

‘ 19

20

21

DISTRICT COURT 

CLARK COUNTY, NEVADA

ROBERT HOLLAND, )
)

Petitioner )
) 

vs. ) CASE No.. •: A-70-818754-J
). DEPT.NO;-: XXI

LAS VEGAS' METROPOLITAN POLICE 
DEP ARTMENT, CCMEI and THE ).
DEPARTMENT OF ADMINISTRATION, ) 
HEARINGS DIVISION, .)

•)
Respondents. )

----------------------------------------------------------- )

ORDER DENYING MOTION FOR STAY PENDING 
SUPREME COURT APPEAL

This, matter came before this Court oh April 23,203.1 regarding Respondent’s. Motion.

22:

23

24

25:

26

2.7

for Stay Pending Supreme Court Appeal. LISA M. ANDERSON, ESQ. of die law firm of 

.GREENMAN GOLDBERG RABY & MARTINEZ submitted documents on behalf of 

Petitioner, ROBERT HOLLAND:, DANIEL L. SCHWARTZ, ESQ. of the law firm. LEWIS 

BRISBQID BISGAARD & SMITH submitted documents, on behalf of Respondent, LAS 

VEGAS METROPOLITAN POLICE-DEPARTMENT and CCMSl.

28
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19

.20

21

22.

23

24

25

26

.27

:2-8

After a review and. consideration.of the arguments of counsel, the Points and Authorities 

on file herein, .and supplementation, the Court determined, as follows:

Court noted it reviewed the Motion and the Opposition. Colloquy regarding whether 

Respondent was seeking a. reconsideration of the Court’s, decision .granting the petition for 

judicial review and <a stay, Mr. Reeves stated they had not specifically filed a motion for 

reconsideration but for a'stay. Following- arguments' by counsel regarding die stay pending an. 

appeal; Court -stated its FINDINGS .and ORDERED, Respondent’s' Motion for Stay DENIED.

The Court has assessed. the.,four (4) factors, as set forth in.'Fritz. Hansen A/S; v.- Eighth 

fodicial Dist, Court, 116 Ney, 65'0^ 657 arid in light of the current posture of this case, has' 

ieeided to DENY'the Petition for Stay Pending Supreme Court, Appeal.

1. Respondent has not made a strong showing that it will likely prevail on the merits 
of the appeal

lii' this matter, a stay is. unwarranted as Respondent has failed to meefjhp burden of 

dakihg a strong-.showing that it is likely to. prevail on the. merits, or that it. will sustain irreparable 

rjury absent the stay order. In order to show that it will prevail on-the-merits, Petitioner 

emonstfated that the -Appeals. Officer’s'decision was. factually or legally incorrect and tlrat the- 

appeals Officer acted arbitrarily or Capriciously. NRS 233B.,1'35(2); Campbell v, Nevada:Tax. 

pni'ri, 853 P,2d 71.7 (Ney. 1993). In determining'the appropriateness of the Appeals Officer's 

jcision, this Court may not. substitute its judgment for- that of the Appeals Officer as to the 

eight, of .the evidence.. N'.-R-S. 233BJ35; SIIS w Campbell,. 8.62. W 1184 (Nev. 1'993); 

ihipbell y, Nev, Tax Com'n. 853 P.2d.717- (Nev. 1993)'. On questions of fact, this- Court- is 

nited to determining whether-substantial evidence .exists in the record, to. support the -Appeals- 

'fleer’s decision, Desert Inn Casino & Hotel v, Moran, 10.6-.Nev, 334,■ 7-92. P.2d 400; 401 

990): SIIS v, Swinney, 103 NeV. l^ao, 731 £.24 359, 361 (19,87). .Substantial evidence-is

2.

00478



I "that quantity and quality of Evidence which-a reasonable, [person] could accept as adequate to 

2

3

4

5

6

support: a conclusion." Stateof Nevada. Empliiit, Sec. Dept, v. Hilton Hotels Corp., 102 Nev. 

606, 607-08, 729 P.2d 497, 498. (1.986), d.uoting Robertson. TranSo; Co, v, P.S.C., 39 Wts.2d 

6.5'3, 159 N;W.2'd. 636, .638 (1-968). In the .instant case, Petitioner, met its burden of 

demonstrating that the Appeals Officer.’;? decision was factually and/or legally incorrect.

7 Petitioner has also showed that the Appeals Officer acted arbitrarily Oi1 capriciously, and thus, an 

8

9

1
i I13

1.4
* H

i-5

t ■’
i 1.7
! 18

’ 19

20

2;1

22

abuse of discretion that warranted reversal.

2. Respondent will not suffer irreparable harm absent the stay order

Astay is unwairanted.because the issuance of a stay order, will substantially harm one of 

the 'other interested parties and the public interest favors Petitioner., .Respondent has the bufden 

of demonstrating that-it Will suffer irreparab'le harnrif the stay order is not issued.. Dollar Rent 

a Car of Washington, v. Travelers Indem., 774 F.;2d at 1374; American Horse Protection Assoc, 

y,- Frizzel, 4Q3.RSupp. at 1215. Respondent- argues in its Motion that if the stay is not granted, 

it will be irreparably harmed because of the payment of workers’ compensation benefits. This 

argument, however, is. without merit, since there are no Nevada Supreme Court cases that, 

indicate irreparable harm'results from the sole, payment of money. To the contrary, the Nevada 

Supreme Court, in DUR v. Circus Circus. Enterprises, 101 Nev. AOS, 408, 705 P.2d, 645, 648 

(1985), held that:

23

24

25

...the object- of workers' (Sic) compensation social legislation is to 
provide :fhe disabled-worker with benefits during the period of his 
disability So that the worker and. his dependents may. Survive-the 
catastrophe which the. temporary cessation of necessary .income 
occasions.

26

2?

.28

The court.alsd indicated that "...it is.clearly the injured workerand not the employer who 

is more likely to. be irreparably harmed when -immediate payment- of benefits' is contrasted With

3
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1

2:

3'

4

5.

6

7

delayed payment pending, the outcome of the hearing-on the' merits." Id. Petitioner is the party 

more likely to. be harmed by the. issuance-of a stay since he would continue to be denied 

.appropriate workers’ comp.ensatidn.benefits currently being withheld.

3. The issuance of a stay order Will substantially harm an interested party

In determining, whether or not. to: issue a stay, the ‘Court must consider whether the 

issuance' of a stay order will substantially harm an interested .party. Dollar Rent a Car of

8 Washington v, Travelers lndem,, 774 F.2!d at r374; .American Horse Protection Assoc’ v: Frizzeh

9

1.0

i 12
I

015 

\ j l<5

! 17

5 18

! 19

2Q

2.1

22

403 F.Supp.. at 1215. In this- matter, -the issuance of a^ stay is' unwarranted because .it Would 

substantially harm Petitioner; an interested party, by further delaying benefits for his 

occupationally related-disease of the heart. Moreover,.'the continued delay of.benefits is contrary 

to' the policy expressed by the Nevada Supreme. Court in DUR v. Circus Circus Entei^rises, 

supi-ti.

4. Public interest favors. Petitioner in the instant case

In detenpitiing whether to issue ..a stay, the. Court must considef-wherethepubJic interest 

lies. Dollar. Rent a Car of 'Washington v. travelers Indem.. 774. F.2d at 1374; American'Horse 

Protection Assoc, v, Frizzel, 4Q3 F.Supp. at 1215. A .-stay in this matter is unwarranted since- 

there is no. public uiterest which will be .sacrificed by the Court’s, refusal to grant the stay.

The issue in-this case involves Respondent denying liability for-Petitioner’s claim for

.23. ■occupational heart disease. Substantial evidence confirms -that Petitioner- met the necessary

24’ criteria under NRS 61.7-.45’7 to quality for the conclusive presumption of claim .compensability.

25

26-

-27-

Petitibrier demonstrated that the Appeals Officer incorrectly applied-the law. Respondent failed 

to show the correction, of Petitiondr’s predisposing .conditions were within his. ability to correct.

:28’

4
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1 11 Respondent has made no allegation that such action will force it into liquidation, necessitate the

In light of the foregoing, and the applicable of NRS 233B. 140, Respondent’s Motion for

Dated this day of June, 2021.

7

8

9

3

15

17

18
Approved as to form and content:

19
& SMITHLEWIS BRISBOI20

21

22

23

24

25

26

27

28

z ■f o

MEL L. SCHWARTZ, ESQ. 
evada Bar No. 005125 

JOEL REEVES, ESQ. 
Nevada Bar No. 013231 
2300 West Sahara Avenue 
Suite 900, Box 28 
Las Vegas, Nevada 89102 
Attorneys for Respondents

A M. ANDERSOKESQ. 
Nevada Bar No. 004907 
2770 South Maryland Parkway 
Suite 100
Las Vegas, Nevada 89109 
(702)384-1616
Attorney for Petitioner

TARA CLARK WBE 
DISTRICT COURT JUDGE

inhc . .. . 759 314 BBD9 BE35
10 | Submitted by. Tara ciar|< Newberry
j | GREENMAN GOLDBERG RABY & MARTINEZ District Court Judge

4

5
Stay Pending Supreme Court Appeal shall be DENIED.

2

3

termination of employees, or result in any similar outcome that might affect the public interest.

Dated this 7th day of June, 2021
6

12

16

5
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CSERV

DISTRICT COURT 
CLARK COUNTY, NEVADA

Robert Holland, Petitioner(s) CASE NO: A-20-818754-J 

vs. DEPT. NO. Department 21

Las Vegas Metropolitan Police 
Department, Respondent(s)

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District 
Court. The foregoing Order Denying Motion was served via the court’s electronic eFile 
system to all recipients registered for e-Service on the above entitled case as listed below:

Service Date: 6/7/2021

Daniel Schwartz daniel.schwartz@lewisbrisbois.com

Joel Reeves joel.reeves@lewisbrisbois.com

robert windrem rwindrem@ggrmlawfirm.com

lisa anderson landerson@ggrmlawfirm.com

Alejandra Garcia agarcia@ggrmlawfirm.com

Stephanie Jensen Stephanie.j ensen@lewisbrisbois .com

00482
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Las Vegas, Nevada; Wednesday, March 10, 2021 
******

[Proceeding commenced at 2:27 p.m.]

THE COURT: Holland versus Las Vegas Metropolitan Police 

Department, Case Number A-20-818754-J.

MS. ANDERSON: Thank you, Your Honor, Lisa Anderson 

appearing on behalf of Robert Holland.

THE COURT: All right. Thank you.

MR. REEVES: And this is Joel Reeves on -- yes, and this is 

Joel Reeves on behalf of the Las Vegas Metropolitan Police Department 

and CCMSI.

THE COURT: All right. Thank you, Counsel. I have read the 

briefing on this.

Ms. Anderson, would you like to proceed with any argument?

MS. ANDERSON: Yes, Your Honor, just briefly.

This is a Nevada Workers’ Compensation Industrial Disease 

Claim and it is a claim of special circumstances in that it is a police 

officer with a claim of heart disease. And there is a special statute 

carved out for police officers and firefighters in relation to their heart and 

lung claims. So specifically, the claimant is relying upon language that is 

contained in 617.457 and in addition to the Supreme Court cases that 

have been listed in claimant’s briefing, including the Manwill case and 

Gallagher versus Las Vegas, City of Las Vegas.

The question that we have here is that it appears that the 

opposing counsel is arguing that the one thing that the claimants cannot

Rage 2 00484
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-- and the appeals officer kind of put this in their decision and order, but 

the one thing the claimant has failed to do is correct a predisposing 

condition and that based on his failure to correct this one predisposing 

condition, which is slightly elevated triglyceride levels, that the claimant’s 

otherwise compensable heart disease should be denied.

It is unequivocally the claimant’s position that the appeals 

officer has misinterpreted and, therefore, made a legal error in 

connection with the application of 617.457, especially in conjunction with 

the Manwill case. In this particular instance, it is the claimant’s position 

before this Court that it is not his burden to prove what steps he took to 

correct the predisposing condition. And in the Manwill case, which came 

from the Nevada Supreme Court after the institution of the statute and 

[audio disruption].

THE COURT: Counsel, let me interrupt you just one second. 

I’m sorry, someone is typing on a keyboard and I cannot hear 

Ms. Anderson. If you’re not Ms. Anderson, could you please mute 

yourself? All right.

Go ahead, Ms. Anderson, I apologize for interrupting you.

MS. ANDERSON: No problem.

So, specifically, that there is a part of a statute that has 

predisposing condition language, but it’s the claimant’s position that the 

Supreme Court clearly delineates that it’s not the claimant’s burden to 

show that any perceived failure to correct a predisposing condition 

excludes him from coverage under the statute. So if it’s not the 

claimant’s burden, then it begs the question that this should be the
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employer’s burden to show that any condition that they feel is a 

predisposing condition, number one, caused this heart condition at all 

and number two, was within the claimant’s control.

And so, specifically, what we’ve briefed for you are the 

claimant’s five physicals leading up to his retirement from Las Vegas 

Metropolitan Police Department, indicating that his weight, his blood 

pressure, his cholesterol levels, all of those predisposing conditions 

were never even mentioned by the physician that was performing his 

annual physicals and that there was a mention of triglyceride levels. But 

there was no specific corrective notice that was issued to the claimant. 

The doctor simply puts suggest a low fat diet, there’s no 

recommendation to this claimant from the physician performing his 

annual physical that he’s in any danger and there’s no implication that 

there’s a specific regimen that he needs to be following.

Notwithstanding, it’s prudent for people who have warnings 

about their heart to take some action. So we took the opportunity to put 

in our reply brief the -- a little chart on page five that indicates the path of 

this claimant’s triglyceride levels in those last five physicals, indicating 

that, you know, they start out relatively well at 175. It went up a little bit 

in 2009, it went way down in 2010, then it came back up a little bit in 

2011, and a little bit more in 2012.

It’s the claimant’s position that the fact that they are wavering 

at all is an implication that whatever he’s doing and following for his diet 

is not having the desired effect on his triglyceride levels. But, again, 

through every single one of these physicals, which are in the record on
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appeal, there’s no warning signs from the physician performing the 

physical that he’s in danger. Simply saying we suggest a low fat diet is 

not an implication that the claimant is entering into any self-harming type 

activity with regards with his heart. And all of his other factors, high 

cholesterol, blood pressure, weight, all of those are well within normal 

limits and he continues to be cleared to act as a police officer and 

protect this city, even with these slightly elevated triglyceride levels.

So it’s the claimant’s position that if we want to rely on that 

particular portion of the statute that indicates he has to control things 

within his power, it has to be proven to be within his power to control 

those. And -- but more importantly after you read the language in 

Manwill that is quoted throughout claimant’s brief and reply brief, it’s 

clear that the Supreme Court did not intend for the claimant to have this 

burden. The Supreme Court simply indicates that the claimant has to 

have his two years of qualifying employment and a disease of the heart 

in order to be eligible for this particular benefit as a result of his 

employment.

So the claimant has satisfied those burdens and is attempting 

to show to the Court the activities and the level of control he does or 

does not have over his triglyceride level. But absent from this record is 

any indication from a physician that this triglyceride level caused his 

heart condition in any way, shape, or form.

Secondly, the claimant would point to the language that’s 

being relied upon and would indicated to this Court that the language is 

for active duty police officers. The statutes that are being quoted by the
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employer clearly say that he has to participate in an annual physical 

while he is employed, which he did. And, specifically, on page 8 of their 

brief, there is Subsection 4 of the statute which says, and I quote, except 

as otherwise provided in Subsection 5, each employee who is to be 

covered from diseases of the heart, pursuant to the provisions of this 

section, shall submit to physical examination, including an examination 

of the heart upon employment, upon commencement of coverage and 

thereafter on an annual basis during his or her employment.

This claimant retired in 2012, his heart condition did not 

appear until 2019. So the claimant was not employed for seven years, 

not under a requirement to participate in an annual physical for fitness to 

duty and there is no indication in this statute post retirement of the 

claimant’s obligations. Now, I’m certainly not arguing that you can just 

let yourself go and of course do self-harming activity. But the only level, 

even seven years later that is found to be in question when the claimant 

does suffer his heart condition, is this triglyceride level that the claimant 

was warned or at least cautioned about and has shown to you that he 

was minimally able to affect that particular number during his 

employment, much less after his employment.

So it is the claimant’s continuing position that he has met 

every single requirement of him, pursuant to that statute and pursuant to 

the Supreme Court language and that, therefore, he is entitled to a 

compensable industrial disease claim for his disabling heart condition 

that has been identified throughout this record. And that the appeals 

officer below simply errored in reading this statute to indicate that the
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claimant had the obligation of showing what his efforts were and why he 

could not control his triglyceride level.

And that is simply not the state of the law in relation to this 

particular statute. And, therefore, that is reversible error. And we ask 

that you find that after reading the record and reverse this matter so that 

the claimant may begin receiving his benefits as contemplated by the 

legislature of the Supreme Court in affecting this statute for the benefit of 

our first responders.

THE COURT: All right. Thank you, Ms. Anderson.

Go ahead, Mr. Reeves.

MR. REEVES: Yes, Your Honor.

I’d like to start out by saying this is not a legal error petition, 

this is a substantial evidence standard. Counsel’s alleging that we have 

an error in the application of statute. Statutes are applied all the time in 

worker’s compensation, it’s a statutory beast. And just because a 

statute is involved, does not mean that it’s a legal issue. This is in fact a 

statutory -- or rather a factual issue. Note how often the claimant’s 

counsel was referencing triglyceride levels and what is and is not in the 

evidence.

This is an evidentiary issue and sitting as an appellate body, 

this Court must review this case for substantial evidence. There’s no 

legal error here. And it’s our position that the appeals officer decision is 

supported by substantial evidence. On the outset, it is true that the 

claimant does meet the -- does meet his burden to prove a compensable 

claim under 617.457. He has a necessary service, he has a proven
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heart disease, he had a heart attack, and he has disability. He was in 

the hospital for a few days.

However, as claimant’s counsel did note, under Section 11, 

that’s conclusive presumption of claim compensability that can be 

removed if certain conditions are not met. Mainly, if the claimant fails to 

correct predisposing condition -- conditons when so ordered in writing by 

the examining physician and correction is within the ability of the 

claimant. So if you look at the evidence, if you look at page 74, you 

have this 2011 annual physical, he was ordered to correct his 

triglycerides, they were at 159. You look at page 82 at the record in the 

2012 physical, he was ordered to correct his triglycerides, they were at 

181. That was his last physical before he retired.

Then years later, when he filed this claim, his triglycerides 

were 348, almost double what they were when he was warned to correct 

them. We would submit that that’s a failure to correct under 

617.457(11), claimant failed to correct a condition that he was warned in 

writing by his annual examining physician to correct. And he’s not 

submitted any evidence to show that correction wasn’t -- was within his 

ability.

So if you look at -- claimant wants to cite a lot to Clark County 

versus - or Manwill versus Clark County, and that’s at 123 Nev. 238. 

Claimant says that there’s only two requirements in Manwill, however, if 

you look -- actually look at the Manwill case, if you look at Footnote 12, it 

comes right after the section that claimant’s counsel is referring to. 

Footnote 12 explicitly states, but see NRS 617.457(6). This is the same
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section that we’re dealing with in this case. It says precluding a 

firefighter from benefiting from the conclusive presumption, if the 

firefighter fails to correct predisposing conditions that lead to heart 

disease when warned in writing to do so.

So even under Manwill, the claimant is citing the Supreme 

Court has said if a firefighter or police officer fails to correct a 

predisposing condition when they are warned in writing to do so, they 

are excluded from the conclusive benefit. That’s clear. And that is 

reiterated in the case of Employers Insurance Company versus Daniels. 

That’s a 2006 case, that’s at 122 Nev. 1009. In that case the Supreme 

Court held that quote, and employer can defend the claim by showing 

that the employee failed to correct a predisposing condition, such as 

smoking or being overweight, after being warned to do so in writing. 

They don’t say that there is any kind of burden shifting or anything of 

that nature. They say an employer can defend a claim if they show that 

the claimant failed to correct a condition that’s predisposing them to 

heart disease.

And I would submit that that is when the burden does flip to 

the claimant to prove that it is within his correction or not to prove that 

the correction was or was not within his ability. And that’s what the 

appeals officer found in this case. The appeals officer relied on these 

cases and found that the claimant didn’t correct a predisposing condition 

that was predisposing him to heart disease and that he actually made it 

worse. He almost doubled his triglyceride risk.

So what are we actually looking at in this case, did the
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appeals officer correctly apply the statute and if so, was it applied with 

substantial evidence. And it was. Claimant suggested that they don’t 

have a -- that there’s some burden to prove that the condition actually 

caused - that the predisposing condition actually caused the heart 

disease. That is nowhere in the statute, nowhere. Nowhere is the 

employer or the appeals officer instructed to find or prove that any 

predisposing condition actually caused any heart disease. That’s 

nowhere. That is completely made up whole cloth, not in the statute.

Further, there’s no language in 617.457 limiting it to active 

duty. There’s nothing in the statute limiting it to active duty. What’s 

limiting -- what the statute says is that claimants have a burden to submit 

to annual testing and that if they submit to that annual testing and their 

annual examining physician finds that they have conditions which are 

predisposing them to them to heart disease and they don’t correct them, 

then they are excluded from benefits. It does not matter one bit that this 

claimant is retired. He still has a duty to correct his predisposing 

conditions.

So we’d submit that the appeals officer got this one right, Your 

Honor. This is not a legal error case; this is a substantial evidence case. 

If there’s substantial evidence sufficient to prove that the claimant was 

given orders to correct a predisposing condition; he was. You look at 

page 74 and 82 of the record; he was given those orders to correct the 

conditions. Did he correct them? No, they got worse. Look at page 117 

at his blood panel. Therefore, he’s excluded. Then it’s incumbent upon 

the Plaintiff to prove that correction was or was not within his ability to
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correct it. There’s no evidence of that, none, that he took any steps at 

all to correct his triglycerides.

In their reply brief, claimant’s counsel cites to -- really they 

don’t cite to anything, they simply state that the claimant’s taken certain 

actions to correct his triglycerides. That’s not in evidence, that’s in a 

brief from Plaintiff’s counsel. There’s no evidence in this record on 

appeal to show the claimant took any actions to correct his triglycerides.

So based on the totality of the evidence, this decision was 

correct. The claimant has the duty to make a good faith effort to 

preserve his health and correct his conditions, which were predisposing 

him to heart disease. He does not do so and he’s excluded from the 

benefits under NRS 617.457. That’s what the appeals officer found in 

this case, there’s no legal error. Substantial evidence was correctly 

applied and we’d submit that this Court should affirm the same. Thank 

you very much.

THE COURT: All right. Thank you, Counsel.

Brief response, Ms. Anderson.

MS. ANDERSON: Yes, I would just direct your attention back 

to Subsection 11, which was read by opposing counsel, and indicate that 

there is a connection being made in the statue between the predisposing 

conditions and heart disease. Specifically, it says failure to correct 

predisposing conditons which lead to heart disease when so ordered in 

writing. So this is open to interpretation as to which predisposing 

conditions lead to which heart disease.

There is zero evidence before this Court that these slightly
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elevated triglycerides lead to the type of heart disease that this claimant 

has. The employer wishes to put a blanket over this condition and 

indicate that if you ever have any predisposing conditions during your 

physicals that you are somehow excluded from having a heart disease 

claim without connecting the particular predisposing condition to the 

disease that the officer initially is subject to. But not only that, it does 

say when ordered to do so in writing. And I would then go back to the 

physical and the language that’s used and given to the officers at the 

time that they have their physical. There’s no order.

And opposing counsel can be irate and upset, but these 

doctors do not stress this to these officers. They put, oh, your 

triglycerides are high, you might want to use a low fat diet. There’s no 

order, there’s no warning to the particular officer. And yet they are 

cleared to return to active duty, again, giving no urgency to the officer. 

Time after time, year after years, this officer passes his annual physical 

and is lead to believe that he has been treated - examined for potential 

heart conditions that might be dangerous for his job and told he can go 

back to work and he’s just told try to eat less fat and then go back to 

work. And then he has a heart attack and the employer says, oh, you 

didn’t control your triglycerides, you don’t get a claim.

The Manwill case is clear, Manwill came after the statute. The 

language is in the statute, a footnote is not the holding in Manwill and 

Manwill says that they are -- it’s a conclusive presumption if you worked 

more than two years, you have a disease of a heart and it is disabling. If 

they wish to use the section of the statute that would disqualify it, they
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have to show you more than a couple of physicals with a slightly 

elevated triglyceride level. There has to be a connection to this 

particular heart disease.

It’s true that normally in worker’s comp you have to show a 

direct causal connection to get an accepted claim, but the legislature 

took that away for heart and lungs for first responders. And they did it 

for a reason, to make it so that these people who put their lives on the 

line can have their heart and lung claims based on the cumulation of 

time that they have been providing this service and the multitude of 

exposures that they have. And this particular officer had a disabling 

heart attack and is entitled, under the statutes and under the language in 

Manwill, to an accepted heart claim and all of the benefits that would 

come with that.

THE COURT: All right. Thank you, Counsel, I appreciate the 

argument. This matter is submitted. I will have a decision out within the 

next ten days.

MS. ANDERSON: Thank you, Your Honor.

THE COURT: All right. Thank you, Counsel.

MR. REEVES: Thank you, Your Honor.

[Proceeding concluded at 2:50 p.m.]
*******
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