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CHRONOLOGICAL INDEX TO PETITIONER'S APPENDIX

DATE

DOCUMENT

VOLUME

PAGE RANGE

2017-07-18

Landowners’ Petition for
Judicial Review

PAOOO1

PAOOO8

2017-09-07

Landowners’ First Amended
Petition for Judicial Review ar
Alternative Verified Claims in
Inverse Condemnation

1d

PAO009

PAOO27

2017-09-20

Affidavit of Service of
Summons and First Amended
Petition for Judicial Review or
City of Las Vaas

PA0028

PA0028

2018-02-05

City of Las Vegas' Answer to
First Amended Petition for
Judicial Review

PA0029

PA0032

2018-02-23

Landowners' First Amended
Complaint Pursuant to Court
Order Entered February 2, 20
for Severed Alternative
Verified Claims in Inverse
Condemnation

18

PAOO33

PA0049

2018-02-28

Landowners' Errata to First
Amended Complaint Pursuan
to Court Order Entered
February 2, 2018 for Severed
Alternative Verified Claims in
Inverse Condemnation

PAOO50

PAOO66

2018-02-28

Landowners’ Second Amende

Petition for Judicial Review to
Sever Alternative Verified
Claims in Inverse
Condemnation per Court Orde
Entered on February 1, 2018

D
=

PAO0G7

PA0081




DATE

DOCUMENT

VOLUME

PAGE

RANGE

2018-03-13

City’s Answer to First
Amended Complaint Pursuan
to Court Order Entered on
February 1, 2018 for Severed
Alternative Verified Claims in
Inverse Condemnation

PA0082

PAOO85

2018-03-19

City’s Answer to Second
Amended Petition for Judicial
Review

PAO086

PAO089

2018-06-26

Portions of Record on Review
(ROR25813-25850)

PAO090

PAO0127

2018-11-26

Notice of Entry of Findings of
Fact and Conclusions of Law
on Petition for Judicial Review

PA0128

PA0155

2018-12-11

Landowners’ Request for
Rehearing/Reconsideration of
Order/Judgment Dismissing

Inverse Condemnation Claims

(Exhibits omitted)

D

PAO0156

PAO174

2018-12-13

Landowners’ Motion for a Nev
Trial Pursuant to NRCP 59(e)

PAO175

PA0202

2018-12-20

Notice of Appeal

PAO2(

D3 PAO2(

2019-02-06

Notice of Entry of OrdeNUNC
PRO TUNCRegarding
Findings of Fact and
Conclusion of Law Entered
November 21, 2018

PA0207

PA0212




DATE

DOCUMENT

VOLUME

PAGE RANGE

2019-05-08

Notice of Entry of Findings of
Fact and Conclusions of Law
Regarding Plaintiff’'s Motion
for a New Trial, Motion to
Alter or Amend and/or
Reconsider the Findings of Fa
and Conclusions of Law, and
Motion to Stay Pending Neva
Supreme Court Directives

PA0213

PA0228

2019-05-15

Landowners’ Second Amende

and First Supplement to
Complaint for Severed
Alternative Verified Claims in
Inverse Condemnation

PA0229

PA0266

2019-06-18

City’s Answer to Plaintiff 180
Land Company’s Second
Amendment and First
Supplement to Complaint for
Severed Alternative Verified
Claims in Inverse
Condemnation

PA0267

PA0278

2020-07-20

Scheduling Order and Order
Setting Civil Jury Trial, Pre-
Trial/Calendar Call

PAO0279

PA0283

2020-08-31

Amended Order Setting Civil
Jury Trial, Pre-Trial/Calendar
Call

PA0284

PA0287

2020-10-12

Notice of Entry of Findings of
Fact and Conclusions of Law
Regarding Plaintiff
Landowners’ Motion to

Determine “Property Interest”

PA0288

PA0295




DATE DOCUMENT VOLUME | PAGE RANGE

2"d Amended Order Setting
2020-12-16 Civil Jury Trial, Pre- [l PA0296| PA0299
Trial/Calendar Call

39 Amended Order Setting
2021-02-10 Civil Jury Trial, Pre- I PA0300| PAO0303
Trial/Calendar Call

Appendix of Exhibits in
Support of Plaintiff
Landowner’s Motion to
2021-03-26 Determine Take and for I PA0304| PA0309
Summary Judgment on the
First, Third, and Fourth Claim;
for Relief - Exhibit 150

(004669-004670)

lv2)

ICity’s Accumulated App’x
Exhibit G - Ordinance No. 3472
2021-08-25 and related documents (Second |l PA0310| PA0334
Amendment) (CLV65-000114+
000137)

City’s Accumulated App’x
Exhibit H - City records
regarding Amendment to
2021-08-25 Peccole Ranch Master Plan and I PA0335| PA0392
Z-17-90 phase Il rezoning
application (CLV65-000138-
000194)

1 Due to the voluminous nature of the downts filed in this case and to avoid
duplicative filing of exhibits, the City fila cumulative appendix of exhibits, which
the City cited in multiple motions and otlsibstantive filings (“City’s Accumulated

App’Xx™).



DATE

DOCUMENT

VOLUME

PAGE RANGE

2021-08-25

City’s Accumulated App’x

Exhibit | - Excerpts of 1992
City of Las Vegas General Plg
(CLV65-000216-218, 248)

AN

PAO393

PAO397

2021-08-25

City’s Accumulated App’x
Exhibit J - City records relateg
to Badlands Golf Course
expansion (CLV65-000249-
000254)

PAO398

PA0404

2021-08-25

City’s Accumulated App’x
Exhibit L- Ordinance No. 525(
and Excerpts of Las Vegas
2020 Master Plan (CLV65-
000258-000273)

PA0405

PAO421

2021-08-25

City’s Accumulated App’x
Exhibit M - Miscellaneous
Southwest Sector (CLV65-
000274-000277)

PA0422

PA0426

2021-08-25

City’s Accumulated App’x
Exhibit N - Ordinance No. 578
and Excerpts of 2005 Land U
Element (CLV65-000278-
000291)

7

U/
D

PAO427

PAO441

2021-08-25

City’s Accumulated App’x
Exhibit P - Ordinance No. 615
and Excerpts of 2012 Land U
& Rural Neighborhoods
Preservation Element (CLV65
000302-000317)

U7
@D

PA0442

PA0458




DATE

DOCUMENT

VOLUME

PAGE RANGE

2021-08-25

City’s Accumulated App’x
Exhibit Q - Ordinance No. 662
and Excerpts of 2018 Land U
& Rural Neighborhoods
Preservation Element (CLV635
000318-000332)

2

U7
@D

PAO459| PAO474

2021-08-25

City’s Accumulated App’x

Exhibit Y- EHB Companies
promotional materials (CLV65
0034763-0034797)

PAO475| PAO0510

2021-08-25

City’s Accumulated App’x
Exhibit Z - General Plan
Amendment (GPA-62387),
Rezoning (ZON-62392) and
Site Development Plan Reviey
(SDR-62393) applications
(CLV65-000446-000466)

W

PA0511| PAO0532

2021-08-25

City’s Accumulated App’x
Exhibit EE-Order Granting
Plaintiffs’ Petition for Judicial
Review (CLV65-000598-
000611)

PAO533| PAO0547

2021-08-25

City’s Accumulated App’x
Exhibit HH - General Plan

Amendment (GPA-68385), Sit

Development Plan Review
(SDR-68481), Tentative Map
(TMP-68482), and Waiver
(68480) applications (CLV65-
000644-0671)

e

PAO548| PAO576




DATE

DOCUMENT

VOLUME

PAGE RANGE

2021-08-25

City’s Accumulated App’x
Exhibit Il - June 21, 2017 City
Council meeting minutes and
transcript excerpt regarding
GPA-68385, SDR-68481,
TMP-68482, and 68480
(CLV65-000672-000679)

PAOS577

PAO585

2021-08-25

City’s Accumulated App’x
Exhibit AAA - Membership
Interest Purchse and Sale
Agreement (LO 00036807-
36823)

PAO586

PA0603

2021-08-25

City’s Accumulated App’x
Exhibit BBB - Transcript of
May 16, 2018 City Council
meeting (CLV65-045459-
045532)

PA0604

PAO621

2021-08-25

City’s Accumulated App’x
Exhibit DDD - Nevada
Supreme Court March 5, 202(
Order of Reversaleventy
Acres, LLC v. BinionNevada
Supreme Court Case No. 754
(1010-1016)

81

PA0622

PA0629

2021-08-25

City’s Accumulated App’x
Exhibit GGG - September 1,
2020 Letter from City of Las
Vegas Office of the City
Attorney to Counsel for the
Developer Re: Final
Entitlements for 435- Unit
Housing Development Project
in Badlands (1021-1026)

PA0630

PAO636




DATE

DOCUMENT

VOLUME

PAGE RANGE

2021-08-25

City’s Accumulated App’x
Exhibit HHH - Complaint
Pursuant to 42 U.S.C. § 1983
180 Land Co. LLC et al. v City
of Las Vegas, et all8-cv-
00547 (2018) (1027-1054)

~

PAOG37

PAO665

2021-08-25

City’s Accumulated App’x

Exhibit I1l - 9" Circuit Order in
180 Land Co. LLC; et al v. Cit
of Las Vegas, et al18-cv-0547
(Oct. 19, 2020) (1123-1127)

PAO666

PAO671

2021-08-25

City’s Accumulated App’x
Exhibit NNN - March 26, 2020
Letter from Cityof Las Vegas
to Landowners’ Counsel
(CLV65-000967-000968)

PAOG72

PAOG74

2021-08-25

City’s Accumulated App’x
Exhibit OOO - March 26, 202(
2020 Letter from City of Las
Vegas Office of the City
Attorney to Counsel for the
Developer Re: Entitlement
Requests for 133 Acres
(CLV65-000971-000973)

PAOG75

PAOG78

2021-08-25

City’s Accumulated App’x

Exhibit PPP - April 15, 2020
Letter from Cityof Las Vegas
Office of the City Attorney to

Counsel for the Developer Re!.

Entitlement Requests for 35
Acres —| (CLV65-000969-

000970)

PAO679

PAO681




DATE

DOCUMENT

VOLUME

PAGE RANGE

2021-08-25

City’s Accumulated App’x
Exhibit UUU - Excerpt of
Reporter’s Transcript of
Hearing on City of Las Vegas
Motion to Compel Discovery
Responses, Documents and
Damages Calculation and
Related Documents on Order
Shortening Time 180 Land
Co. LLC v. City of Las Vegas
Eighth Judicial District Court
Case No. A-17-758528{Mov.
17, 2020) (1295-1306)

PA0682| PA0694

2021-08-25

City’s Accumulated App’x
Exhibit CCCC - Notice of Entr
of Findings of Fact and
Conclusions of Law Granting
City of Las Vegas’ Motion for
Summary Judgment b0
Land Co. LLC v. City of Las
Vegas Eighth Judicial District
Court Case No. A-18-780184-
(Dec. 30, 2020) (1478-1515)

C

PA0695| PAO733

2021-08-25

City’s Accumulated App’x
Exhibit DDDD - Peter
Lowenstein Declaration and E
9 thereto (1516-1522, 1554-
1569)

X.

PAO734| PAO741Q)

2021-08-25

City’s Accumulated App’x
Exhibit HHHH - State of
Nevada State Board of
Equalization Notice of
Decision,In the Matter of Fore
Star Ltd., et al(Nov. 30, 2017)
Decision (004220-004224)

(Exhibits omitted)

PAO742| PAO747




DATE

DOCUMENT VOLUME

PAGE RANGE

2021-09-15

Appendix of Exhibits in support
of Plaintiffs Landowners’ Reply
in Support of Motion to
Determine Take and Motion for
Summary Judgment on the
First, Third, and Fourth Claim
for Relief and Opposition to the
City’s Counter-Motion for
Summary Judgment - Ex. 194
(6076-6083)

UJ

PAO748

PAO759

2021-09-22

City’s Accumulated App’x
Exhibit SSSS - Excerpts of
NRCP 30(b)(6) Designee of Vv
Peccole Nevada Corporation
William Bayne (3776-3789)

PAO760

PAO774

2021-10-13

City’s Accumulated App’x
Exhibit YYYY- City Council
Meeting of October 6, 2021
Verbatim Transcript — Agenda
Item 63 (inadvertently omitted
from the 10-13-2021 appendiy
Errata filed 2/8/2022) (3898-
3901)

L)

PAO775

PAO779

2021-10-13

City’s Accumulated App’x
Exhibit ZZZZ - Transcripts of
September 13 & 17, 2021
Hearing in the 133-Acre Case \%
(Case No. A-18-775804-J)
(Excerpts)3902, 4029-4030,
4053-4054, 4060, 4112)

PAO780

PAO787

10




DATE

DOCUMENT

VOLUME

PAGE RANGE

2021-10-13

City’s Accumulated App’x
Exhibit WWWW - October 1,
2021 Plaintiff Landowners’
Motion on Order Shortening
Time to Apply Issue Preclusio
to the Property Interest Issue
and Set a Hearing to Allow th¢
Court to Consider a) Judge
Williams’ Findings of Fact ano
Conclusions of Law on the
Take Issue; b) Evidence that
was Presented in the 35 Acre

Case on the Take Issue; and ¢)

Very Recent Nevada and
United States Supreme Court
Precedent on the Take Issue
Case No. A-18-780184-C
(3816-3877)

137

PAO788| PA0850

2021-10-19

City’s Accumulated App’x
Exhibit BBBBB - 2005 land us
applications filed by the
Peccole family (CLV110456,
126670, 137869, 126669,
126708)

e

PA0851| PA0857

2021-10-25

Notice of Entry of Findings of
Fact and Conclusions of Law
Granting Plaintiffs
Landowners’ Motion to
Determine Take and for
Summary Judgment on the
First, Third and Fourth Claimg
for Relief and Denying the Cit
of Las Vegas’ Countermotion
on the Second Claim for Relig

—_ <

PAO858| PA0910

2021-10-28

Decision of the Court

PAO911 PAOQO9

11

18



DATE

DOCUMENT

VOLUME

PAGE RANGE

2021-11-05

Notice of Entry of Findings of
Fact and Conclusions of Law
Denying City of Las Vegas’

Emergency Motion to Continu
Trial on Order Shortening Tim

e
e

PA0919

PA0930

2021-11-18

Findings of Fact and
Conclusions of Law on Just
Compensation

PA0931

PA0950

2021-11-18

Notice of Entry of Order
Granting Plaintiffs’ Motions in
Limine No. 1, 2 and 3
Precluding the City from
Presenting to the Jury: 1. Any,
Evidence or Reference to the

Purchase Price of the Land; 2.

Any Evidence or Reference ta
Source of Funds; 3. Argumen
that the Land was Dedicated :
Open Space/City’s PRMP ang
PROS Argument

PA0951

PAO967

2021-11-24

Landowners’ Verified
Memorandum of Costs
(Exhibits omitted)

Vi

PA0968

PA0972

2021-11-24

Notice of Entry of Findings of
Fact and Conclusions of Law
on Just Compensation

Vi

PA0973

PA0995

2021-12-06

Landowners’ Motion for
Reimbursement of Property
Taxes (Exhibits omitted)

Vi

PA0996

PA1001

2021-12-09

Landowners’ Motion for
Attorney Fees

Vi

PA1002

PA1030

12




7

DATE DOCUMENT VOLUME | PAGE RANGE

2021-12-0g -@ndowners' Motion to VI | PA1031| PA1042
Determine Prejudgment Interest
City’s Motion to Amend

2021-12-21 Judgment (Rules 59(e) and VI PA1043| PA1049
60(b)) and Stay of Execution

2021-12-22 City’s Motion for Immediate Vi PA1050 PA1126
Stay of Judgment

2022-01-26/ Court Minutes Vi PA1127 PA117
Notice of Entry of Findings of
Fact and Conclusions of Law
and Order Denying the City’s

2022-02-10 Motion for Immediate Stay of Vi PA1128] PA1139

Judgment; and Granting
Plaintiff Landowners’
Countermotion to Order the ci

ty
]

to Pay the Just Compensatior

13



ALPHABETICAL INDEX TO PETITIONER'S APPENDIX

DATE DOCUMENT VOLUME PAGE RANGE
2"d Amended Order Setting
2020-12-16| Civil Jury Trial, Pre- Il PA0296| PA0299

Trial/Calendar Call

39 Amended Order Setting
2021-02-10| Civil Jury Trial, Pre- Il PA0300| PAO0303
Trial/Calendar Call

Affidavit of Service of
2017-09-20 SUmmons and First Amended | PA0028| PA0028
Petition for Judicial Review on

City of Las Vaas

Amended Order Setting Civil
2020-08-31| Jury Trial, Pre-Trial/Calendar Il PA0284| PA0287
Call

Appendix of Exhibits in
Support of Plaintiff
Landowner’s Motion to
2021-03-26| Determine Take and for I | PAO304| PA0309
Summary Judgment on the
First, Third, and Fourth Claims
for Relief - Exhibit 150

(004669-004670)

—~+

Appendix of Exhibits in suppor
of Plaintiffs Landowners’ Repl
in Support of Motion to
Determine Take and Motion far
Summary Judgment on the
First, Third, and Fourth Claims
for Relief and Opposition to the
City’s Counter-Motion for
Summary Judgment - Ex. 194
(6076-6083)

<<

2021-09-15 \% PAO748] PAO0759

14



DATE

DOCUMENT

VOLUME

PAGE RANGE

2018-02-05

City of Las Vegas’ Answer to
First Amended Petition for
Judicial Review

PA0029

PAOO32

2021-08-25

City’s Accumulated App’x
Exhibit AAA - Membership
Interest Purchse and Sale
Agreement (LO 00036807-
36823)

PAO586

PAO603

2021-08-25

City’s Accumulated App’x
Exhibit BBB - Transcript of
May 16, 2018 City Council
meeting (CLV65-045459-
045532)

PA0O604

PAO621

2021-10-19

City’s Accumulated App’x
Exhibit BBBBB - 2005 land us
applications filed by the Pecca
family (CLV110456, 126670,
137869, 126669, 126708)

e

o
<

PAO851

PAO857

2021-08-25

City’s Accumulated App’x
Exhibit CCCC - Notice of Entry
of Findings of Fact and
Conclusions of Law Granting
City of Las Vegas’ Motion for
Summary Judgment ib80
Land Co. LLC v. City of Las
Vegas Eighth Judicial District
Court Case No. A-18-780184-
(Dec. 30, 2020) (1478-1515)

C

PAO695

PAO/33

2021-08-25

City’s Accumulated App’x
Exhibit DDD - Nevada
Supreme Court March 5, 202(
Order of Reversakeventy
Acres, LLC v. BinionNevada
Supreme Court Case No. 754

81

(1010-1016)

PA0622

PA0629

15



DATE

DOCUMENT

VOLUME

PAGE RANGE

2021-08-25

City’s Accumulated App’x
Exhibit DDDD - Peter
Lowenstein Declaration and E
9 thereto (1516-1522, 1554-
1569)

X.

PA0734| PA0741Q

2021-08-25

City’s Accumulated App’x
Exhibit EE-Order Granting
Plaintiffs’ Petition for Judicial
Review (CLV65-000598-
000611)

PAO533| PA0547

2021-08-25

City’s Accumulated App’x
Exhibit G - Ordinance No. 347
and related documents (Secof
Amendment) (CLV65-000114-
000137)

PA0310| PA0334

2021-08-25

City’s Accumulated App’x
Exhibit GGG - September 1,
2020 Letter from City of Las
Vegas Office of the City
Attorney to Counsel for the
Developer Re: Final
Entitlements for 435- Unit
Housing Development Project
in Badlands (1021-1026)

PA0630, PA0636

2021-08-25

City’s Accumulated App’x
Exhibit H - City records
regarding Amendment to
Peccole Ranch Master Plan a
Z-17-90 phase Il rezoning
application (CLV65-000138-

000194)

PAO335| PA0392

16



DATE

DOCUMENT

VOLUME

PAGE RANGE

2021-08-25

City’s Accumulated App’x
Exhibit HH - General Plan
Amendment (GPA-68385), Sit
Development Plan Review
(SDR-68481), Tentative Map
(TMP-68482), and Waiver
(68480) applications (CLV65-
000644-0671)

e

PAO548

PAO576

2021-08-25

City’s Accumulated App’x
Exhibit HHH - Complaint
Pursuant to 42 U.S.C. § 1983,
180 Land Co. LLC et al. v City,
of Las Vegas, et al18-cv-
00547 (2018) (1027-1054)

PAOG37

PAO665

2021-08-25

City’s Accumulated App’x
Exhibit HHHH - State of
Nevada State Board of
Equalization Notice of
Decision,In the Matter of Fore
Star Ltd., et al(Nov. 30, 2017)
Decision (004220-004224)
(Exhibits omitted)

PAO742

PAO747

2021-08-25

City’s Accumulated App’x

Exhibit | - Excerpts of 1992
City of Las Vegas General PIg
(CLV65-000216-218, 248)

n

PAO393

PAO397

2021-08-25

City’s Accumulated App’x
Exhibit Il - June 21, 2017 City
Council meeting minutes and
transcript excerpt regarding
GPA-68385, SDR-68481, TMH
68482, and 68480 (CLV65-
000672-000679)

U

PAOS77

PAO585

17



DATE

DOCUMENT

VOLUME

PAGE RANGE

2021-08-25

City’s Accumulated App’x
Exhibit 11l - 9" Circuit Order in
180 Land Co. LLC; et al v. City
of Las Vegas, et all8-cv-0547
(Oct. 19, 2020) (1123-1127)

PA0666

PAO671

2021-08-25

City’s Accumulated App’x
Exhibit J - City records related
to Badlands Golf Course
expansion (CLV65-000249-
000254)

PAO398

PA0404

2021-08-25

City’s Accumulated App’x
Exhibit L- Ordinance No. 5250
and Excerpts of Las Vegas 20
Master Plan (CLV65-000258-
000273)

20 I

PA0405

PAO421

2021-08-25

City’s Accumulated App’x
Exhibit M - Miscellaneous
Southwest Sector (CLV65-
000274-000277)

PA0422

PA0426

2021-08-25

City’s Accumulated App’x
Exhibit N - Ordinance No. 578
and Excerpts of 2005 Land Us
Element (CLV65-000278-
000291)

-
e

PAO427

PAO441

2021-08-25

City’s Accumulated App’x
Exhibit NNN - March 26, 2020
Letter from Cityof Las Vegas
to Landowners’ Counsel
(CLV65-000967-000968)

PAOG672

PAOG674

18




DATE

DOCUMENT

VOLUME

PAGE RANGE

2021-08-25

City’s Accumulated App’x
Exhibit OOO - March 26, 202(
2020 Letter from City of Las
Vegas Office of the City
Attorney to Counsel for the
Developer Re: Entitlement
Requests for 133 Acres
(CLV65-000971-000973)

PAOG675

PAOG678

2021-08-25

City’s Accumulated App’x
Exhibit P - Ordinance No. 615
and Excerpts of 2012 Land Us
& Rural Neighborhoods

Preservation Element (CLV65-

000302-000317)

2

e

PA0442

PA0458

2021-08-25

City’s Accumulated App’x
Exhibit PPP - April 15, 2020
Letter from Cityof Las Vegas
Office of the City Attorney to
Counsel for the Developer Re
Entitlement Requests for 35
Acres —| (CLV65-000969-
000970)

PAO679

PAO681

2021-08-25

City’s Accumulated App’x
Exhibit Q - Ordinance No. 662
and Excerpts of 2018 Land Us
& Rural Neighborhoods

Preservation Element (CLV65;

000318-000332)

2

e

PA0459

PA0474

2021-09-22

City’s Accumulated App’x
Exhibit SSSS - Excerpts of
NRCP 30(b)(6) Designee of
Peccole Nevada Corporation A
William Bayne (3776-3789)

PAO/60

PAO774

19



DATE

DOCUMENT

VOLUME

PAGE RANGE

2021-08-25

City’s Accumulated App’x
Exhibit UUU - Excerpt of
Reporter’s Transcript of
Hearing on City of Las Vegas’
Motion to Compel Discovery
Responses, Documents and
Damages Calculation and
Related Documents on Order
Shortening Time 180 Land
Co. LLC v. City of Las Vegas
Eighth Judicial District Court
Case No. A-17-758528{]owv.
17, 2020) (1295-1306)

PAO682

PA0694

2021-10-13

City’s Accumulated App’x
Exhibit WWWW - October 1,
2021 Plaintiff Landowners’
Motion on Order Shortening
Time to Apply Issue Preclusio
to the Property Interest Issue

and Set a Hearing to Allow the

Court to Consider a) Judge
Williams’ Findings of Fact and
Conclusions of Law on the Ta
Issue; b) Evidence that was
Presented in the 35 Acre Cas¢
on the Take Issue; and c) Ven
Recent Nevada and United
States Supreme Court Preced
on the Take Issue Case No. A
18-780184-C (3816-3877)

-

14

1%

~

ent

PAO/88

PAO850

2021-08-25

City’s Accumulated App’x
Exhibit Y- EHB Companies

promotional materials (CLV65-

0034763-0034797)

PAO475

PAO510

20



DATE

DOCUMENT

VOLUME

PAGE RANGE

2021-10-13

City’s Accumulated App’x
Exhibit YYYY- City Council
Meeting of October 6, 2021
Verbatim Transcript — Agenda
Item 63 (inadvertently omitted

from the 10-13-2021 appendix.

Errata filed 2/8/2022) (3898-
3901)

PAO775 PAOQO779

2021-08-25

City’s Accumulated App’x
Exhibit Z - General Plan
Amendment (GPA-62387),
Rezoning (ZON-62392) and
Site Development Plan Reviey
(SDR-62393) applications
(CLV65-000446-000466)

PAO511 | PAO0532

2021-10-13

City’s Accumulated App’x
Exhibit ZZZZ - Transcripts of
September 13 & 17, 2021
Hearing in the 133-Acre Case
(Case No. A-18-775804-J)
(Excerpts)3902, 4029-4030,
4053-4054, 4060, 4112)

PAO780 PAO787

2018-03-13

City’s Answer to First
Amended Complaint Pursuant
to Court Order Entered on
February 1, 2018 for Severed
Alternative Verified Claims in
Inverse Condemnation

PA0O082| PAO0085

2019-06-18

City’s Answer to Plaintiff 180
Land Company’s Second
Amendment and First
Supplement to Complaint for
Severed Alternative Verified
Claims in Inverse

Condemnation

PAO267| PA0278
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2018-03-19

City’s Answer to Second
Amended Petition for Judicial
Review

PAOO86

PAO089

2021-12-22

City’s Motion for Immediate
Stay of Judgment

VI

PA1050

PA1126

2021-12-21

City’s Motion to Amend
Judgment (Rules 59(e) and
60(b)) and Stay of Execution

VI

PA1043

PA1049

2022-01-26

Court Minutes

Vi

PA113

7 PAlll

2021-10-28

Decision of the Court

PAQO9

11 PAOQ9

2021-11-18

Findings of Fact and
Conclusions of Law on Just
Compensation

PA0931

PA0950

2018-02-28

Landowners' Errata to First
Amended Complaint Pursuant
to Court Order Entered
February 2, 2018 for Severed
Alternative Verified Claims in
Inverse Condemnation

PAO050

PA0066

2018-02-23

Landowners' First Amended
Complaint Pursuant to Court
Order Entered February 2, 20
for Severed Alternative Verifie
Claims in Inverse
Condemnation

PAOO33

PA0049

2017-09-07

Landowners’ First Amended
Petition for Judicial Review an
Alternative Verified Claims in
Inverse Condemnation

d

PAO009

PAOO27

18

2018-12-13

Landowners’ Motion for a New

Trial Pursuant to NRCP 59(e)

PAO175

PA0202
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2021-12-09

Landowners’ Motion for
Attorney Fees

VI

PA1002

PA1030

2021-12-06

Landowners’ Motion for
Reimbursement of Property
Taxes (Exhibits omitted)

VI

PA0996

PA1001

2021-12-09

Landowners’ Motion to
Determine Prejudgment Intere

st

VI

PA1031

PA1042

2017-07-18

Landowners’ Petition for
Judicial Review

PAOO01

PAO008

2018-12-11

Landowners’ Request for
Rehearing/Reconsideration of
Order/Judgment Dismissing
Inverse Condemnation Claims
(Exhibits omitted)

PA0156

PAO174

2019-05-15

Landowners’ Second Amende
and First Supplement to
Complaint for Severed
Alternative Verified Claims in
Inverse Condemnation

d

PA0229

PA0266

2018-02-28

Landowners’ Second Amende
Petition for Judicial Review to
Sever Alternative Verified
Claims in Inverse
Condemnation per Court Orde
Entered on February 1, 2018

d

PAOOG7

PAOO81

2021-11-24

Landowners’ Verified
Memorandum of Costs
(Exhibits omitted)

VI

PAO968

PAQ0972

2018-12-20

Notice of Appeal

PAO2(

D3 PA0206
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2022-02-10

Notice of Entry of Findings of
Fact and Conclusions of Law
and Order Denying the City’s
Motion for Immediate Stay of
Judgment; and Granting
Plaintiff Landowners’
Countermotion to Order the ci
to Pay the Just Compensation

PA1128

PA1139

2021-11-05

Notice of Entry of Findings of
Fact and Conclusions of Law
Denying City of Las Vegas’

Emergency Motion to Continue

Trial on Order Shortening Tim

PA0919

PA0930

2021-10-25

Notice of Entry of Findings of
Fact and Conclusions of Law
Granting Plaintiffs Landowners
Motion to Determine Take ang
for Summary Judgment on the
First, Third and Fourth Claims
for Relief and Denying the City
of Las Vegas’ Countermaotion

on the Second Claim for Relig

PAO858

PA0910

2021-11-24

Notice of Entry of Findings of
Fact and Conclusions of Law ¢
Just Compensation

DN

PA0973

PA0995

2018-11-26

Notice of Entry of Findings of

Fact and Conclusions of Law on

Petition for Judicial Review

PA0128

PA0155
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2019-05-08

Notice of Entry of Findings of
Fact and Conclusions of Law
Regarding Plaintiff's Motion fo
a New Trial, Motion to Alter or
Amend and/or Reconsider the
Findings of Fact and
Conclusions of Law, and
Motion to Stay Pending Nevad
Supreme Court Directives

la

PA0213

PA0228

2020-10-12

Notice of Entry of Findings of
Fact and Conclusions of Law
Regarding Plaintiff
Landowners’ Motion to
Determine “Property Interest”

PA0288

PA0295

2021-11-18

Notice of Entry of Order
Granting Plaintiffs’ Motions in
Limine No. 1, 2 and 3
Precluding the City from
Presenting to the Jury: 1. Any
Evidence or Reference to the
Purchase Price of the Land; 2
Any Evidence or Reference to
Source of Funds; 3. Argument
that the Land was Dedicated &
Open Space/City’s PRMP and
PROS Argument

S

PA0951

PA0967

2019-02-06

Notice of Entry of OrdeNUNC
PRO TUNCRegarding Finding
of Fact and Conclusion of Law
Entered November 21, 2018

PA0207

PA0212

2018-06-26

Portions of Record on Review

(ROR25813-25850)

PAO090

PA0127
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Scheduling Order and Order
2020-07-20| Setting Civil Jury Trial, Pre- Il PA0279| PA0283
Trial/Calendar Call

AFFIRMATION
Pursuant to NRS 239B.030, the undgmed does hereby affirm that the
preceding document does not contain tr@ad@ecurity number of any person.
DATED this 10" day of February, 2022.

BY: /s/ Debbie Leonard

LAS VEGAS McDONALD CARANO LLP
CITY ATTORNEY'S OFFICE George F. Ogilvie 1l (#3552)
Bryan K. Scott (#4381) Amanda C. Yen (#9726)
Philip R. Byrnes (#166) Christopher Molina (#14092)
Rebecca Wolfson (#14132) 2300 W. Sahara Ave, Suite 1200
495 S. Main Street, 6th Floor Las Vegas, NV 89102
Las Vegas, NV 89101 Phone: 702.873.4100 Fax: 702.873.9966
Phone: 702.229.6629 Fax: 702.386.1749 gogilvie@mcdonaldcarano.com
bscott@lasvegasnevada.gov ayen@mcdonaldcarano.com
pbyrnes@lasvegasnevada.gov cmolina@mcdonaldcarano.com

rwolfson@lasvegasnevada.gov

LEONARD LAW, PC SHUTE, MIHALY & WEINBERGER, LLP
Debbie Leonard (#8260) Andrew W. Schwartz (CA Bar No. 87699
955 S. Virginia St., Suite #220 (Admitted pro hac vice)
Reno, NV 89502 Lauren M. Tarpey (CA Bar No. 321775)
775-964-4656 (Admitted pro hac vice)
debbie@leonardlawpc.com 396 Hayes Street

San Francisco, California 94102

26



CERTIFICATE OF SERVICE

| HEREBY CERTIFY that | am aemployee of Leonard Law, PC, and a
copy of the foregoing documewas electronically filed wh the Clerk of the Court
for the Nevada Supreme Court on todagate by using th Nevada Supreme
Court’s E-Filing system (E-Flex). UpondlClerk’s docketing of this case and e-
filing of the foregoing documenparticipants in the case who are registered with
E-Flex as users will be served by the Ex$ystem and others not registered will
be served via U.S. malil atdHollowing addresses. | alswrtify that a courtesy
copy of the foregoing document was sbyitemail on today’s date to the email
addresses listed below.

The Honorable Timihy C. Williams LAW OFFICES OF KERMITT L.
District Court Department XVI WATERS

Regional Justice Center Kermitt L. Waters, Esq.,
200 Lewis Avenue, kermitt@kermittwaters.com
Las Vegas, Nevada 89155 James J. Leavitt, Esq.
deptl6lc@clarkcountycourts.us  jim@kermittwaters.com
Respondent Michael A. Schneider, Esq.

michael@kermittwaters.com
Autumn L. Waters, Esq.
autumn@kermittwaters.com
Michael K. Wall, Esq.
mwall@kermittwaters.com

704 South Ninth Street

Las Vegas, Neada 89101
Attorneys for Real Party in Interest
180 Land Compan LLC

27



KAEMPFER CROWELL HUTCHISON & STEFFEN, PLLC

Christopher L. Kaempfer Mark A. Hutchison

Stephanie H. Allen Joseph S. Kistler

1980 Festival Plaza Drive, Suite 65(Matthew K. Schriever

Las Vegas, Neada 89135 Peccole Professional Park
ckaempfer@kcnvlaw.com 10080 West Alta Drive, Suite 200
sallen@kcnvlaw.com Las Vegas, NV 89145

Attorneys for Real Party in Interest mhutchison@hutchlegal.com
180 Land Company, LLC jkistler@hutchlegal.com

mschriever@hutchlegal.com
Attorneys for Real Party in Interest
180 Land Company, LLC

Elizabeth Ham, Esq.

EHB COMPANIES

1215 S. Fort Apache Road, Suite 120
Las Vegas, NV 89117
eham@ehbcompanies.com

Dated: February 10, 2022 /sl Tri@ Trevino
An employee of Leonard Law, PC
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Electronically Filed

11/24/2021 12:51 PM

Steven D. Grierson
DI () L]

MEMC

LAW OFFICES OF KERMITT L. WATERS
Kermitt L. Waters, Esq., Bar No. 2571
kermitt@kermittwaters.com

James J. Leavitt, Esq., Bar No. 6032
jim@kermittwaters.com

Michael A. Schneider, Esq., Bar No. 8887
michael@kermittwaters.com

Autumn L. Waters, Esq., Bar No. 8917
autumn@kermittwaters.com

704 South Ninth Street

Las Vegas, Nevada 89101

Telephone:  (702) 733-8877
Facsimile:  (702) 731-1964

Attorneys for Plaintiff Landowners

DISTRICT COURT

CLARK COUNTY, NEVADA

180 LAND CQ, LLC, a Nevada limited liability Case No.A-17-758528-J
company FORE STARS Ltd., DOE Dept. No.:XVI
INDIVIDUALS | through X, ROE
CORPORATIONS I through X, and ROE
LIMITED LIABILITY COMPANIES | through
X,

Plaintiff,
Vs

CITY OF LAS VEGAS political subdivision of
the State of Nevad®&OE government entities ||
through X, ROE CORPORATIONS | through
ROE INDIVIDUALS | through X, ROE

LIMITED LIABILITY COMPANIES | through
X, ROE quasigovernmental entities | through X,

Defendant.

VERIFIED MEMORANDUM OF COSTS

COMES NOW Plaintiffs Landowners, 180 land Co., LLC and Fore Stars Ltd. (hereinafter

“Landowner$), by and through their attorneys, the Law Offices of Kermitt L. Waters, and hereby

Case Number: A-17-758528-J
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submits their Memorandum of Costs and Disbursements, with attached documentation
disbursements, as follows:

Photocopy Fees(See attached invoices, Exhibit 1):

Holo Discovery $14,422.81
NV Supreme Court Law Library $ 33.20

Research and Certified CopiegSee attached invoices, Exhibit 2):

Clark County Recorder $ 1710
District Court Clerk $ 119.0C

Experts and Retainers(See attached invoices, Exhibit 3):

GGA Partners $ 11,162.41
Global Golf Advisors $ 67,094.00
The DiFederico Group $114,25000
Jones Roach & Caringella $ 29,625.00

Process Service (See attached invoices, Exhibit 4):

Legal Wings $290.00

Shipping FeegSee attached invoices, Exhibit 5):

Fedex $ 61.33

Court Filing Fees (See attached Invoices, Exhibit 6):

8™ Judicial District Court {fing Fees) $ 808.50
8" Judicial District Court Clerk $ 200.00
Court Reporting/Transcripts (See attached Invoices, Exhibit 7):
Discovery Legal Services $ 481.25
LGM Transcription Services $ 57114
Litigation Services $ 3,933.49
Margot Isom $ 3293.72
National Court Reporters $ 6,693.23
QOasis $ 1,049.00
Rhorda Aquilina $ 1,031.09

O

f su
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Online Research (See attached Invoices, Exhibit 8):

Westlaw $50,669.02
In Office Copies (See attached Invoices, Exhibit 9):
13,276 color copies @ .25 per pg. = $3,319.0( $ 6345.40
20,176 b/w copies @ .15 per page = $3,026.4
Miscellaneous Charges (See attached Invoices, Exhibid)1l
AT&T Conference Calls $ 3252
Capriotti's $ 84.88
Parking and Lunch $ 121.27
Total Costs $312,543.26

Pursuant to NRS 17.130(Blaintiffs request an award of prejudgment interest on the cq

from the time incurred.

LAW OFFICES OF KERMITT L. WATERS

By:_/s/ Kermitt L. Waters
Kermitt L. Waters, Esq.
Nevada Bar No. 2571
James J. Leavitt, Esq.
Nevada Bar No. 6032
Michael Schneider, Esq.
Nevada Bar No. 8887
Autumn Waters, Esq.
Nevada Bar No. 8917
Attorneys for Plaintiff Landowners

sts
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DECLARATION OF AUTUMN WATERS

AUTUMN WATERS, firstbeing duly sworn, states under penalty of perjuryEreatiarant
is an attorney for the Plaintiff Landowners, 180 LAND CO., LLC and FORE STARS, LTD.
has personal knowledge of the above costs expended; that the items contained in the
memorandum are true and correct to the best of this Dectakmaiwledge and belief; and that
said costs have been necessarily incurred and paid in this action.

DATED this 24" day of November, 2021.

[s/_Autumn Waters
AUTUMN WATERS, Esq., Declarant

and

abo




CERTIFICATE OF SERVICE

| HEREBY CERTIFY that | am an employee of the Law Offices of Kermitt L. Waters,
and that on th@4" day of November2021, pursuant to NRCP 5(b) and EDCR 8.05(f), a true
and correct copy ofERIFIED MEMORANDUM OF COSTS wa s served on the below via

the Court’s electronic filing/service
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MCDONALD CARANO LLP
George F. Ogilvie IlIEsq.
Amanda C. YenEsq.

Christopher Molina, Esq.

2300 W. Sahara Ave., Suite 1200
Las Vegas, Nevada 89102
gogilvie@mcdonaldcarano.com
ayen@mcdonaldcarano.com
cmolina@mcdonaldcarano.com

LAS VEGASCITY ATTORNEY'S OFFICE
Bryan K. Scott City Attorney

Philip R. Byrnes, Esq.

Seth T. Floyd, Esq.

495 S. Main Street,"8Floor

Las Vegas, Nevada 89101
bscott@lasvegasnevada.gov
pbynes@Ilasvegasnevada.gov
sfloyd@lasvegasnevada.gov

SHUTE, MIHALY & WEINBERGER, LLP
Andrew W. Schwartz, Esq.

Lauren M. Tarpey, Esq.

396 Hayes Street

San Francisco, California 94102
schwartz@mwlaw.com
[tarpey@smwlaw.com

/s/ Evelyn Washington

Evelyn Washington, an Employee of the
Law Offices of Kermitt L. Waters
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NOE

LAW OFFICES OF KERMITT L. WATERS
Kermitt L. Waters, Esq. (NSB 2571)
James J. Leavitt, Esq. (NSB 6032)
Michael A. Schneider, Esq. (NSB 8887)
Autumn L. Waters, Esq. (NSB 8917)
704 South Ninth Street

Las Vegas, Nevada 89101

Telephone: (702) 733-8877

Facsimile: (702) 731-1964
kermitt@kermittwaters.com
jim@kermittwaters.com
michael@kermittwaters.com
autumn@kermittwaters.com

Attorneys for Plaintiff Landowners

Electronically Filed

11/24/2021 12:11 PM

Steven D. Grierson
DL () |

DISTRICT COURT
CLARK COUNTY, NEVADA

180 LAND CO LLC,a Nevada limitediability

company; FORE STARS, LTDa Nevada limited
liability company; DOE INDIVIDUALS Ithrough
X, ROECORPORATIONS through X, andROE
LIMITED LIABILITY COMPANIES | through X,

Plaintf
V.

CITY OF LAS VEGAS a political subdivision of
the State of Nevada; ROE government entities |
through X; ROE CORPORATIONSthrough X;
ROE INDIVIDUALS | through X; ROE LIMITED
LIABILITY COMPANIES | through X; ROE quasi
governmental entitiesthrough X,

Defendants.

I

Case Number: A-17-758528-J

CASE NO.: A-17-758528-J
DEPT. NO.: XVI

NOTICE OF ENTRY OF
FINDINGS OF FACT AND
CONCLUSIONS OF LAW

ON JUST COMPENSATION


mailto:kermitt@kermittwaters.com
mailto:kermitt@kermittwaters.com
mailto:jim@kermittwaters.com
mailto:jim@kermittwaters.com
mailto:michael@kermittwaters.com
mailto:michael@kermittwaters.com
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PLEASE TAKE NOTICE thatthe Findings ofFactand Conclusionsf Law on Just
Compensation was entered the 18 day of November, 2021. A copy of thn&ings of Fact
and Conclusionsf Law on Just Compensatianattached hereto

Dated this24" day of November2021.

LAW OFFICES OF KERMITT L. WATERS

/s/ Autumn L. Waters, Esq.

Kermitt L. Waters, Esq. (NSB 2571)
James J. Leavitt, Esq. (NSB 6032)
Michael A. Schneider, Esq. (NSB 8887)
Autumn L. Waters, Esq. (NSB 8917)
704 South Ninth Street

Las Vegas, Nevada 89101

Attorneys for Plaintiff Landowners
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CERTIFICATE OF SERVICE

Pursuant to Nev. R. C

iv. P. 5(b)(2)(D) and E.D.C.R. 8.05, | hereby certify that orf'the 24

day of November2021, | caused a true and correct copy ofdhegoingNOTICE OF ENTRY

OF FINDINGS OF FACT AN

D CONCLUSIONS OF LAW ON JUST COMPENSATION

to be submitted electronically for filing and service via the Court’s Wizsgtikg system on the

parties listed below. The date and time of the electronic proof of sésvitglace of the date

and place of deposit in the mail

McDONALD CARANO LLP

George F. Ogilvie lll, Esq.
Christopher Molina, Esq.

2300 W. Sahara Avenue, Suite 1200
Las Vegas, Nevada 89102
gogilvie@mcdonaldcarano.com

cmolina@mcdonaldcarano.com

LAS VEGAS CITY ATTORNEY’S OFFICE
Bryan K. Scott, City Attorney

Philip R. ByrnesEsq.

Rebecca Wolfson, Esq.

495 South Main Street"@loor
Las Vegas, Nevada 89101
bjerbic@lasvegasnevada.gov
pbyrnes@lasvegasnevada.gov
sfloyd@lasvegasnevada.gov

SHUTE, MIHALY & WEINBERGER LLP

Andrew W. Schwartz,

Esq.

Lauren M. Tarpey, Esq.

396 Hayes Street

schwartz@smwlaw.com

ltarpey@smwlaw.com

/s/ Evelyn Washington
An Employee of the LAW OFFICES
OF KERMITT L. WATERS



mailto:gogilvie@mcdonaldcarano.com
mailto:gogilvie@mcdonaldcarano.com
mailto:cmolina@mcdonaldcarano.com
mailto:cmolina@mcdonaldcarano.com
mailto:bjerbic@lasvegasnevada.gov
mailto:bjerbic@lasvegasnevada.gov
mailto:pbyrnes@lasvegasnevada.gov
mailto:pbyrnes@lasvegasnevada.gov
mailto:sfloyd@lasvegasnevada.gov
mailto:sfloyd@lasvegasnevada.gov
mailto:schwartz@smwlaw.com
mailto:schwartz@smwlaw.com
mailto:ltarpey@smwlaw.com
mailto:ltarpey@smwlaw.com
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ELECTRONICALLY SERVED
11/18/2021 2:58 PM

FFCL

LAW OFFICES OF KERMITT L. WATERS
Kermitt L. Waters, Esq., Bar No. 2571
kermitt@kermittwaters.com

James J. Leavitt, Esq., Bar No. 6032
jim@kermittwaters.com

Michael A. Schneider, Esq., Bar No. 8887
michael@kermittwaters.com

Autumn L. Waters, Esq., Bar No. 8917
autumn@kermittwaters.com

704 South Ninth Street

Las Vegas, Nevada 89101

Telephone:  (702) 733-8877
Facsimile:  (702) 731-1964

Attorneys for Raintiffs Landowners

Electronically Filed
11/18/2021 2:57 PM

DISTRICT COURT

CLARK COUNTY, NEVADA

180 LAND CQ, LLC, a Nevada limited liability

company, FORE STARS Ltd., DOE
INDIVIDUALS | through X, ROE
CORPORATIONS | through X, and RO

LIMITED LIABILITY COMPANIES | through
Xv

Plaintiffs,
VS.

CITY OF LAS VEGAS, political subdivision @
the State of Nevad&®OE government entities
through X, ROECORPORATIONS I through X
ROE INDIVIDUALS | through X, ROE
LIMITED LIABILITY COMPANIES | through
X, ROE quasgovernmental entities | through

Case N0.A-17-758528-J
Dept. No.:XVI

FINDINGS OF FACT AND
CONCLUSIONS OF LAW

ON JUST COMPENSATION

BENCH TRIAL: October 27, 2021

Defendant.

i

Case Number: A-17-758528-J
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On October 27, 2021, th€ourt conducted a bench trial, with Plaintiffs80 LAND
COMPANY, LLC and FORE STARS, Ltd. (hereinafter “Landownergppearing through thei
counsel Autumn L. WatersEsg.andJames Jack LeavjtEsq., of the Law Offices of Kermitt L
Waters,along withthe Landownersin-house counsel Elizabeth Ghanem Ham, Esq., and with
City of Las Vegas (hereinafter “the City”) appearitgoughits counsel,George F. Odyie llI,
Esq of McDonald Carrano, LLP arfghilip R. Byrnes, Esq. and Rebecca Wolfson, EsqheoCity
Attorney’s Office

Having reviewed and considered the evidence presented, the file and other 1
referenced herein, the Court hereby enters the following Findings of Fact and Conatitimns

l.

INVERSE CONDEMNATION PROCEDURE AND POSTURE OF THE CASE

1. The Nevada Supreme Court has held that, when analyzing an inverse conden
claim, the court must undertake two distinct -gudpuiries: “the court must first determine” th
property rghts “before proceeding to determine whether the governmental action constit

taking.” ASAP Storage v. City of Spark$23 Nev. 639, 642 (Nev. 2008); McCarran Internatio

Airport v. Sisolak, 122 Nev 645, 658 (Nev. 2006). The Nevada Supreme Casuhneliathat

“whether the Government has inversely condemned private property is a question of’ 13
Sisolak at 661. © decide these issues, ti@ourt relies on eminent domain and inver

condemnation cases. S€eunty of Clark v. Alper 100 Nev. 382, 3911984) (“[ljnverse

condemnation proceedings are the constitutional equivalent to eminent domain actions

governed by the same rules anthgiples that are applied to formal condemnation proceedings.

2. The Court entertained extensive argument on the first-iggjoiry, the property

rights issue on September 17, 2020, and entered Findings of Fact and Conclusions @

the
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Regarding Riintiff Landowners’ Motion to DeterminePtoperty Interest,” on October 12, 202
(hereinafter “FFCL Re: Property Interest”).

3. In the FFCL Re: Property Interestet@ourt held 1) Nevada eminent domain lay
provides that zoning must be relied upon tedetne a landowners’ property interest in an emin
domain case; 2) the 35 Acre Property at issue in this matter has been hard RDédRall

relevant times; 3) the Las Vegas Municipal Code (chapter 19) lists-$amily and multifamily

as the legally permissible uses ofPR7 zoned properties; and, 4) the permitted uses by right of

the 35 Acre Property are singiamily and multifamily residential.

4. The Courtalsoentertained extensive argument on the secondnsyuliry, whether
the City’s actions had resulted in a taking, ®eptember 23, 24, 27, and 28, 2021, and entg
Findings of Fact and Conclusions of Law Granting Plaintiff Landowners’ Motion to Deter
Take and For Summary Judgment on the First, Third, and Fourth Claims for Relief and D¢
the City of Las Vegas’ Countermotion for Summary Judgment on the Second Claim for
(hereinafter “FFCL Re: Takg").

5. In the FFCL Re: Takg, the Court held thathe City engaged in actions tha
amounted to a taking of the Landowners’ 35 Acre Property.

6. Upon deciding the property interest and taking, the @slye remaining in this cas
is the just compensation to which the Landowners are entitled for the ¢dikive85 Acre Property.

7. In preparation for the jury trial on the just compensation, on October 26, 202
Court entertained argument on motions in limine and thlsgartiescross motions for summary
judgment orders having been entered on thostters.

8. This case was set for a jury trial, with jury selection to be October 27 and 28,

and opening arguments on November 1, 2021.
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9. On October 27, 2021, the parties appeared before the Court and agreed to waive

jury trial and, instead, haubis matter decided by way of bench trial.

10.  An agreement to the procedure for that bench trial was put on the wectred
October 27, 2021, appearance.

11. Pursuant to the agreement of the parties,Gbart conducted a bench trial o
October 27, 2021, on the sole issue of the fair market value of the 35 Acre Property.

[
FINDINGS OF FACT
The Landowners’ 35 Acre Property.

12. Theproperty at issue in this case is a 340ieparcel of property generally locate
nearthe southeast corner of Hualapai Way and Alta Drive within the geographic boundaries
City of Las Vegas, more particularly described as Clark County Assessor Par@&l-2838005
(hereinafter “35 Acre Property”). shof September 14, 2017 and at the time of the Octobel
2021, bench trial, the 35 Acre Property vaasl remains vacant.

13. The 35 Acre Property is hard zoneePR7 at all relevant times herein, and t
legally permitted uses of the property are sidgmily and multifamily residential. See=FCL Re:
Property Interest and FFCL Re: Tiady.

14. The Court has previously rejected challenges to this legally permissible
including rejectbn ofthe City’s arguments that there is a Peccole Ranch Master Plan and a (
Las Vegas Master Plan land use designation eOSRr open space thgbvern the use of the 3!

Acre Property.See FFCL Re: Property Interest and FFCL Reinbak
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Evidence Presented at the Bench Triabn Fair Market Value of the 35 Acre Property.

15.  Pursuant to the agreement of the partit/ss Landowners moved for admission

oj

theappraisal report of Tio DiFederico (DiFederico Report) as the fair market value of the 33 Aci

Property and the City did not object to nor contiestadmissibility oeadmissiorof the DiFederico
Report.

16. Appraiser Tio DiFederico is a Certified General Appraiser in the State of Ne
and earned the MAI designation from the Agipal Institute, which is the highest designation
a real estate appraiser. TDG Rpt 000000113. DiFedericohas appraised property in Las Veg
for over 35 years and has qualified to testify in Nevada Courts, including Clark County D
Courts. Id.

17. The DiFederico Report was marked as Plaintiff Landowners’ Trial Exhibit 5,
Bate’'snumbers TDG Rpt 000001 — 000136.

18. The DiFederico Report conforms to the Uniform Standards of Profess
Appraisal Practice (USPAP) and the Code of ProfeasiBithics and Standards of Professior]
Appraisal Practice Institute. TDG Rpt 000002.

19. The DiFederico Report identifies the property being applaite Landowners
34.07 acre property “35 Acre Property”), reviews the current ownership and sales \jstos
intended user of the repoprovides the proper definition of fair market value under Nevada
and provides the scope of his work. TDG Rpt 000003013.

20. The DiFederico Report also identifies the relevant date of valuation as Sept
14, 2017, and values the 35 Acre Property as of this date. TDG Rpt 000010.

21. The DiFederico Reportincludes a Market Area Analysis. TDG Rpt 00000d32.

! The parties agreed thatis matter does not involve the taking of, nor valuation of, any w3
rights theLandowners may or may not own.
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22. The DiFederico Report includes a detailed analysis of the 35 Acre Propert
analyzes location, size, configuration, topography, soils, drainage, utilities (sewer, water
waste, electricity, telephone, and gas), street frontage and accessséegfathe property based g
zoning, the surrounding uses, and other legal and regulatory constraints. TDG Rpt QDOQE3-
The DiFederico Report property analysis concludes, “[o]verall, the sitd®®R zoning and
physical characteristics were suitafieresidential development that was prevalent in this area
bordered the subject siteld., 000044.

23. The DiFederico Report provides a detailed analysis of the “highest and best U
the 35 Acre Property, including the elements of legal permigjlphysical possibility, financial
feasibility, and maximally productive. TDG Rpt 0000830067. The DiFederico Repo
concludes, based on this highest and best use analysis, that “a residential use best met the
of highest and best use [as] of the effective date of value, September 14, 2017.” Id., at (
This use would be similar to the surrounding uses in the Queensridge and Summerlin Comimj
Id.

24.  Although the 35 Acre Property had been zoneBIW since the early 1990s, th
property had historically been used as a portion of the Badlands Golf Cdalirse.

25.  Therefore, the DiFederico Report also provides a detailed analysis of the past
the 35 Acre Property as part of the Badlands golf course. TDG Rpt. 0000667. Ths golf
course analysis is based on Mr. DiFederico’s research, a report by Global Golf A{SiGdrs
and the past operations on the Badlands golf course. Id.

26. The DiFederico report finds thatceording to a 2017 National Golf Fodation
(NGF) reportfrom 1986 to 2005, golf course supply increased by 44%, which far outpaced g
in golf participation. Id. The trend experienced in 2016 was referred to as a “correction” ag

course closures occurring throughout the U.S. indicated there was @upphg that required
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market correction. Id. The local marketatagflects that the Badlands wasn't an outlier struggl
in a thriving golf course marketld. Based on what was happening in the national golf co
markets, Las Vegas was also experiencing this market “correction” and the Badlands golf
was part of the “correction.” On December 1, 2016, the Badlands golf course closed. Id.
27. The Landowner leased the property to Elite Golf, a local operator managin
Badlands and five (5) other local golf courses. On December 1, 2016 Etheof Elite Golf

Managemensent a letter to the Landowners stating that it could not generate a profit usif

property for a golf course, even if Elite Golére permitted to operatent free: “it no longer makes$

sense for Elite Golf to remain at the facility under lease agreement. The golf world continu

ng
irse

cou

to struggle, and Badlands revenues have continued to decrease over the years. This year we

finish 40% less in revenue than 2015 and 2015 was already 20% down from 2014. At that

rate

cannot continue to sustain the property where it makes financial sense to stay. Even with y

generosity of the possibility of staying with no rent, we do not see how we can continue fg
without losing a substantial sum of money over the next year.” Id., 000066.

28. The DiFederico Report includes further detailed analysis of relevant golf coursg
of the potential for a golf course operation on the 35 Acre Property. TDG Rpt 0000666.

29. The DiFederico Report also specifically considered the historical operations @
golf course, which were trending downward rapidly. Id.

30. The DiFederico Report concluded that operating the golf course was no
financially feasible use of the 35 Acre Propeatyof September 14, 2017.

31. The DiFederico Repomgolf course conclusion is further supported by the CI
County Tax Assessor analysis on the 250 acre land (of which the 35 Acre Property was)ing
On September 21, 2017, the Clark County Assesstdrtee Landowner a letter that stated sin

the 35 Acre Property had ceased being used as a golf course on December 1, 2016, the
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longer met the definition of open space and was “disqualified for space assessment.” The

Assessor converted the property to a residential designation for tax purposes and then the

defe

taxes were owed as provided in NRS 361A.280. The following explains how they apply dgferrt

taxes:

“NRS 361A.280 Payment of deferred tax when property converted to a higher use.
county assessor is notified or otherwise becomes aware that a parcel of real propert

If t
y wh

has received agricultural or opspace use assessment has been converted to a higher us

the county assessor shall add to the tax extended against that portion of the propert
next property tax statement the deferred taxes, which is the difference between th
that would have been paid or payable on the basis of the agricultural ospgEnuse

y on
e ta

valuation and the taxes which would have bedd papayable on the basis of the taxahle

value calculated pursuant to NRS 361A.277 for each year in which agricultural or
space use assessment was in effect for the property during the fiscal year in wh
property ceased to be used exclusivelydgricultural use or approved opgpace use ang

ppet
ch 1

the preceding 6 fiscal years. The County assessor shall assess the property pursuart to

361.2276 for the next fiscal year following the date of conversion to a higher use.”

32. The Las Vegas City Chant states, “The County Assessor of the County is,
officio, the City Assessor of the City.LV City Charter, sec. 3.120.

33. The City provided n@vidence that golf course use was financially feasible as
the September 14, 2017, date of value.

34. Once the DiFederico Report identified the highest and best use of the 35
Property as residential, it then considered the three standard valuation methodotbgie®st
approach, sales comparison approach, and income capitalization approach. TDG Rpt 0000
DiFederico Report identifieshe sales comparison and income capitalization approachs
appropriate methods to value the 35 Acre Property. Id.

35.  Under the sales comparison approach, the DiFederico Report identifies five s

“superpad” properties that sold near in time to the September 14, 2017, date of valuatign.

000069000075. The DiFederico Report defines a supksfia as a larger parcel of property th

is sold to home developers for detached sHfgheily residential developments. Id., 000069.
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36. The DiFederico Report then makes adjustments to these fivesatmapensate for
the differences between the five sales and the 35 Acre ®Brogd., 000076. These adjustmen
include timemarket conditions, location, physical characteristics, etc. 1d., 00000®833.

37.  After considering all five sales and making the appropriate adjustments to th
sales, the DiFederico Report concludest the value of the 35 Acre Property as of Septembel
2017, under the sales comparison approach is $23.00 per square foot. Id., 000084. The ex3
footage of the 35 Acre Propert$4.07 acresis 1,484,089 and applying the DiFederico Repot
square foot value to this number arrives at a value of $34,135,000 for the 35 Acre Propert
September 14, 2017, under the sales comparison approach. Id., 000084.

38. As a check to the reasonableness of the $34,135,000 value concluded by th
comparson approach, the DiFederico Report completed an income approach to value the §
Property, referred to as the discounted cash flow approach (hereinafter “DCF approach”)
Rpt 000085000094. The DiFederico Report explains the steps under this DCF approach,
are generally to determine the value of finished lots, consider the time it would take to deve
finished lots, subtract out the costs, profit rated discount rate, and discount the net cash floy
arrive at a value of the properyg of September 14, 2017. Id., 000086. A finished lot is one
has been put in a condition that it is ready to develop a residential unit on it.

39. The DiFederico Report confirms that the DCF approach is used in the real wo
developers to detmine the value of property. Id., 000086.

40. The DiFederico Report considers three scenarios under this DCF appm@&dh
lot, 16 lot, and 7 lot development. Id., 000CEHE094.

41. The DiFederico Report provides detailed data for the value of finisthedn the

35 Acre Property, including sales of finished lots in the area of the 35 Acre Property that so

the September 14, 2017, date of valieDG Rp[t 000086300088. This data showed that the
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average value for finished lots selling in theaaweere $30, $49.28, and $71.84 pguarefoot,
depending upon the area of Summerlin and the Queensridge Community. TDG Rpt 0
000087. With this data, the DiFederico Report concluded at a value of $4fupesfeot for the
61 lot scenario, $35 pegsarefoot for the 16 lot scenario, and $32 peuarefoot for the 7 lot
scenario. TDG Rpt 000087.

42. The DiFederico Report then provides a detaifadtual basedanalysis of the time
it would take to develop the finistidots, the expenses to develop the finished lots, the profit
and discount rat@nd the appropriatgiscount to the net cash floal DG Rpt 00008&00090.

43.  With this factual based data, the DiFederico Report provides a discounted cag
model foreach of the three scenarios to arrive at a value for the 35 Acre Property unde
scenario as follows: 1) for the 61 lot scenario, $32,820,000, 2) for the 16 lot scenario, $35,7

and, 3) for the 7 lot scenario, $34,400,000. TDG Rpt 00009D94. The DiFederico Report usg

DOO¢

rate

h flo
r ea
DO,0

£S

this income approach to confirm the reasonableness of the $34,135,000 value under the s

comparison approach.

44.  The DiFederico Report then concludes that, applying all of the facts and data
Report, the fair market value of the 35 Acre Property as of September 14, 2017, is $34,1
TDG Rpt 000095.

45.  The DiFederico Report also provides a detailed analysis of the City’s actions tq
the 35 Acre Property to determine the effect of the City’s actions on the 35 Acre Pfograrty
valuation viewpoint TDG Rpt. 00009®00101. These City actions are the same actions set
in the Court’'s FFCL Re: Takg.

46. The DiFederico Report concludes that the City’s actions have taken all value|

the 35 Acre Property.
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47.  The DiFederico Report concludes that the City’s actions removed the possibi
residential development; however, the landowner is still reqiirgzhly property taxes as if th
property could be developed with a residential use. TDG Rpt 000100. According to the DiFe
Report, this immediately added an annual expense that was over $205,000 and that amou
be expected to increase overeimid.

48. The DiFederico Report concludes that, due to the City’s actions, there is no n
to sell the 35 Acre Property with these development restrictions along with the extraordinaril
annual expenses as the buyer would be paying for a propntyn@eveconomic benefit that ha
annual expenses in excess of $205,000. TDG Rpt 000100.

49. The DiFederico Report concludéisat the value of the 35 Acre Property as
September 14, 2017, is $34,135,000 and that the City’s actions have taken all valdkeefr
property, resulting in “catastrophic damages to this property.” TDG Rpt 000101.

50. The City did not produce an appraisal report or a review appraisal report d
discovery or during the bench trial.

51. The City did not depose Mr. DiFederico.

52.  The City represented at the October 27, 2021, bench trial that, based on the
entered by the Countilings in this matter, including the FFCL Re: Property Interest, the FFCL
Take, the rulings on the three motions in limine, and the competing motions for summary jud

on October 26, 2021, the City did not have evidence to admit to rebut the DiFederico Repo

I

11

ity o
e
deri

nt wi

nark
y hi

S

of

urin

rulin
Re:
gme

t.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

I,
CONCLUSIONS OF LAW
53.  Consistent with the property tax increase, the Landowners attempted to deve
35 Acre Property for residential use. Notwithstanding the taxing and zoninBD7Rresidential),

the City of Las Vegas prevented the legal use of the property as it would not allow the Land

op tl

DWN(

to develop the property according to its zoning and residential designation. Consequently, the C

of Las Vegas prevented the legally permitted use of the property and required the property tg
vacant. See also FFCL Re: Property Intdrasd FFCL Re: Tdhg.

54.  TheCourt has previously rejected challenges to the Landowners’ legally permis
residential use. Specifically,dlCourt has rejected the City’s arguments that there is a Pe(
Ranch Master Plan and a City of Las Vegas Master Plan/ land use designatiec@8fdtRpen
space that govern the use of the 35 Acre Prop&aga-FCL Re: Property Interest and FFCL R
Taking.

55.  Given that the Landowners had the legal right to use their 35 Acre Proper
residential use and given that the City has taken the 35 Acre ProperGouhe based on the
agreement of the parties, must determine the fair market value of the&®wperty.

56. The Nevada Constitution provides that where property is taken it “shall be valu
is highest and best use.” Nev. Const. art. 1, sec. 22 (3).

57. The Nevada Constitution further provides that in “all eminent domain actions W
fair marke value is applied, it shall be defined as the highest price the property would bring
open market.” Nev. Const. art. 1, sec. 22 (5).

58. NRS 37.120 provides that the date upon which taken property must be valueg

date of the first service @ummons, except that if the action is not tried within two years aftef

date of the first service of summons, the date of valuation is the date of commencement of
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a motion is brought to change the date of value to the date of trial and fiedaigs are made by
the Court.

59. In the case ofounty of Clark v. Alper100 Nev. 382, 3911984) the Nevada

Supreme Courteld that NRS 37.120 applies to both eminent domain and inverse condem

hatic

proceedings, reasoning,nViersecondemnation proceedings are the constitutional equivalent to

eminent domain actions and are governed by the same rules and principles that are applied 1
condemnation proceedingsld.

60. The date of the first service of summons in this casesfgetber 14, 2017, an
neitherparty soughto change the date of valuation to the date of trial.

61. Therefore, the date of valuation in this inverse condemnation proceeding is th

of the first service of summons, which is September 14, 2017.

62. The Court finds that Mr. DiFederico has the expertisatoe the 35 Acre Property}.

63. The Court further finds that the valuation methodologies applied in the DiFed
Report are accepted methodologies to appraise property and are relevant and reliable to d
the value of the 35 Acre Property as of September 14, 2017.

64. The Court further finds that the DiFedericepgort is based on reliable dat
including reliable comparable sales, and is wedlsoned. The conclusions therein are -w
supported.

65. The Court finds that the DiFederico Report properly applied and followed Nev:
eminent domain and inverse condetioralaws and that the Report appropriately analyzed
arrived at a proper highest and best use of the 35 Acre Property as residential use. This hig
best use conclusion is also supported byxibert's previous FFCL Re: Property Interest and EF

Re: Talng.
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66. The Court finds that the DiFederico Report properly followed/ada law in
applying the “highest price” standard of fair market value.

67. The Court'sfinal decision is based on a finding that the 35 Acre Property coul
developed with agsidential use in compliance with itsH®D7 zoning on September 14, 2017. D
to the effect of the government’s unlawful taking of the 35 Acre PropleyDiFederico Report

concluded there was no market to sell this property with the substantial ¢eextaurd no potentia

use or income to offset the tax expense. Basethe City’s actions, th€ourt hereby determines

d be

b

that just compensation for the fair market value of the 35 Acre Property due to the City’s unlawf

taking of the 35 Acre Property is the sum of $34,135,000, exclusive of attorney’s fees,
interest, and reimbursement of taxes

68. As aresult, th Court hereby finds in favor of the Landowners and against the
in the sum of $34,135,000.

69. TheCourt will accept post trial briefing on the law and facts to deterratt@ney’s
fees, costs, interest, and reimbursement of taseArticle 1 Section 22(4) provides thdjjust
compensation shall include, but is not limited to, compounded interest and all reasonable c(
expenses actuglincurred.” Once tle Court determines the compensation for these additiq
items, if any, the Court will write in the compensation for each of these items, if any, as follg

The City shall pay to the Landowners attorney fees in the amount of

$

COoSs

City

IStS
nal

WS!:

The City shall pay to the Landowners costs in the amount of $

The City shall pay prejudgment interest in the amount of $ fg

interest up to the date of judgment (October 27, 2@8d)a daily prejudgment interest

thereafter in the amount of $ until the date the judgment

satisfied. NRS 37.175.
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The City shall reimburse the Landowners real estate taxes paid on the 35 Acre Prop

the amount of $

V.

CONCLUSION

ITISHEREBY ORDERED THA T, the City is ordered to pay the Landowners the amqg

of $34,135,000 as the fair market value for the taking of the Landowners 35 Acre Propert)

the above items for attorney fees, interest, costs, and reimbursement of taxes reserved for

briefing.

Respectfully Submitted By:
LAW OFFICES OF KERMITT L. WATERS
/sl James J. Leavitt

Kermitt L. Waters, Esq. (NV Bar No. 2571)
James J. Leavitt, Esqg. (NV Bar No. 6032)

Content Reviewed and Approved By:

MCDONALD CARANO LLP

Declined to sign

George F. Ogilvie lll, Esq. (NV Bar No. 3557
Christopher Molina, Esq. (NV Bar No. 14092
2300 W. Sahara Avenue, Suite 1200

Michael A. Schneider, Esqg. (NV Bar No. 8887) Las Vegas, Nevada 89102

Autumn L. Waters, Esq. (NV Bar No. 8917)
704 South Ninth Street

Las Vegas, Nevada 89101

Telephone: (702) 738877

Facsimile: (702) 7311964

Attorneys for Plaintiff Landowners
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Bryan K. Scott, Esg. (NV Bar No. 4381)
Philip R. Byrnes, Esg. (NV Bar No. 166)
Rebecca Wolfson, Esq. (NV Bar No. 14132)
495 South Main Street, 6th Floor

Las Vegas, Nevada 89101

SHUTE, MIHALY & WEINBERGER, LLP
Andrew W. Schwartz, Esq. (CA Bar No. 876
(Admitted pro hac vicg

Lauren M. Tarpey, Esqg. (CA Bar No. 321774
(Admitted pro hac vicg
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Attorneys for City of Las Vegas
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From: James Leavitt

To: Sandy Guerra
Subject: FW: 180 Land Company, LLC v. City of Las Vegas, Case No. A-17-758528-J- Proposed Order
Date: Wednesday, November 10, 2021 8:44:55 AM

Jim Leavitt, Esq.

Law Offices of Kermitt L. Waters
704 South Ninth Street

Las Vegas Nevada 89101

tel: (702) 733-8877

fax: (702) 731-1964

This e-mail, and any attachments thereto, is intended only for use by the addressee(s) named herein and
may contain legally privileged and/or confidential information. If you are not the intended recipient of

this e-mail, you are hereby notified that any dissemination, distribution or copying of this e-mail and any
attachments thereto, is strictly prohibited. If you have received this e-mail in error, please immediately
notify me at (702) 733-8877 and permanently delete the original and any copy of any e-mail and any
printout thereof. Further information about the firm will be provided upon request.

From: James Leavitt

Sent:Wednesday, November 10, 2021 8:45 AM

To: 'George F. Ogilvie IlI' <gogilvie@Mcdonaldcarano.com>

Cc:Autumn Waters <autumn@Xkermittwaters.com>; Christopher Molina
<cmolina@mcdonaldcarano.com>; No Scrub <NoScrub@mcdonaldcarano.com>; 'Elizabeth Ham
(EHB Companies)' <eham@ehbcompanies.com>

Subject: RE: 180 Land Company, LLC v. City of Las Vegas, Case No. A-17-758528-J- Proposed Order

George:

Thank you for your edits. Unfortunately, it is clear we will not come to agreement on the language
of the FFCL re: Just Compensation.

Therefore, we will be submitting the Landowners’ proposed FFCL re: Just Compensation to Judge
Williams this morning.

| hope you have a good holiday weekend.
Jim

Jim Leavitt, Esq.

Law Offices of Kermitt L. Waters
704 South Ninth Street

Las Vegas Nevada 89101


mailto:jim@kermittwaters.com
mailto:jim@kermittwaters.com
mailto:Sandy@kermittwaters.com
mailto:Sandy@kermittwaters.com

tel: (702) 733-8877
fax: (702) 731-1964

This e-mail, and any attachments thereto, is intended only for use by the addressee(s) named herein and
may contain legally privileged and/or confidential information. If you are not the intended recipient of

this e-mail, you are hereby notified that any dissemination, distribution or copying of this e-mail and any
attachments thereto, is strictly prohibited. If you have received this e-mail in error, please immediately
notify me at (702) 733-8877 and permanently delete the original and any copy of any e-mail and any
printout thereof. Further information about the firm will be provided upon request.

From: George F. Ogilvie Il <gogilvie@Mcdonaldcarans.com
Sent: Tuesday, November 9, 2021 4:17 PM

To: James Leavitfim@kermittwaters.com
Cc:Autumn Waters autumn@kermittwaters.comt Christopher Molina

<cmolina@mcdonaldcarano.cemniNo ScrubMoScrub@mcdonaldcarano.cem
Subject: RE: 180 Land Company, LLC v. City of Las Vegas, Case No. A-17-758528-J- Proposed Order

Attached are the City’s edits to the proposed FFCL.

George F. Ogilvie Ill | Partner
McDONALD CARANO
P: 702.873.4100E: gogilvie@mcdonaldcarano.com

From: James Leavitlim@kermittwaters.corn

Sent:Monday, November 8, 2021 8:58 AM

To: George F. Ogilvie 11l <gogilvie@Mcdonaldcarans.com

Cc:Autumn Waters autumn@Kkermittwaters.com

Subject: RE: 180 Land Company, LLC v. City of Las Vegas, Case No. A-17-758528-J- Proposed Order

George:
The only orders that have been submitted to the Court are:

FFCL on the motions in limine
FFCL on the denial of both summary judgment motions

We have not submitted the FFCL on just compensation (the most recent one | sent you). | intend to
send the FFCL on just compensation to the Court Tuesday, end of business.

Jim

Jim Leavitt, Esq.

Law Offices of Kermitt L. Waters
704 South Ninth Street

Las Vegas Nevada 89101

tel: (702) 733-8877
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CLARK COUNTY, NEVADA
180 Land Company LLC, CASE NO: A-17-758528-J
Petitioner(s)
DEPT. NO. Department 16
VS.

Las Vegas City of,

Respondent(s)

This automated certificate of service was generated by the Eighth Judicial District
Court. The foregoing Findings of Fact, Conclusions of Law and Judgment was served vi
court’s electronic eFile system to all recipients registered for e-Service on the above enti

AUTOMATED CERTIFICATE OF SERVICE

case as listed below:

Service Date: 11/18/2021

Jeffry Dorocak
Leah Jennings
Philip Byrnes
Todd Bice
Dustun Holmes
Jeffrey Andrews
Robert McCoy
Stephanie Allen

Adar Bagus

Christopher Kaempfer

jdorocak@lasvegasnevada.gov
llennings@mcdonaldcarano.com
pbyrnes@Ilasvegasnevada.gov
tib@pisanellibice.com
dhh@pisanellibice.com
jandrews@lasvegasnevada.gov
rmccoy@kcnvlaw.com
sallen@kcnvlaw.com
abagus@kcnvlaw.com
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Michael Wall
Maddy Carnate-Peralta
Autumn Waters
James Leavitt
Michael Schneider
Elizabeth Ham
Jelena Jovanovic
Amanda Yen
George Ogilvie Il
Karen Surowiec
Christopher Molina
Jennifer Knighton
Evelyn Washington
Stacy Sykora
Sandy Guerra
Jennifer Knighton
Elizabeth Ham
Kermitt Waters
CluAynne Corwin
Desiree Staggs
Shannon Dinkel
Debbie Leonard

Andrew Schwartz

mwall@hutchlegal.com
mcarnate@hutchlegal.com
autumn@kermittwaters.com
jim@kermittwaters.com
michael@kermittwaters.com
EHam@ehbcompanies.com
jjovanovic@mcdonaldcarano.com
ayen@mcdonaldcarano.com
gogilvie@Mcdonaldcarano.com
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evelyn@kermittwaters.com
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LAW OFFICES OF KERMITT L. WATERS

Kermitt L. Waters, Esq., Bar No. 2571

kermitt@kermittwaters.com

James J. Leavitt, Esq., Bar No. 6032

jim@kermittwaters.com

Michael A. Schneider, Esg., Bar No. 8887

michael@kermittwaters.com

Autumn L. Waters, Esq., Bar No. 8917

autumn@kermittwaters.com

704 South Ninth Street

Las Vegas, Nevada 89101

Telephone:  (702) 733-8877

Facsimile:  (702) 731-1964

Attorneys for Raintiff s Landowners
DISTRICT

Electronically Filed

12/6/2021 3:42 PM

Steven D. Grierson
DI (1 L]

COURT

CLARK COUNTY, NEVADA

180 LAND CQ, LLC, a Nevada limited liability
company FORE STARS Ltd.,, DOE
INDIVIDUALS | through X, ROE
CORPORATIONS | through X, and RCQC
LIMITED LIABILITY COMPANIES | through
X,

Plaintiffs,
VS.

CITY OF LAS VEGAS political subdivisio of
the State of Nevad®OE government entities
through X, ROE CORPORATIONS I through |
ROE INDIVIDUALS | through X, ROE
LIMITED LIABILITY COMPANIES | through
X, ROE quasigovernmental entities | through

Defendant.

Case No.A-17-758528-J
F Dept. No.:XVI

PLAINTIFF LANDOWNERS’

MOTION
FOR REIMBURSEMENT OF PROPERTY
TAXES

Hearing Requested

Pe)

COMES NOW PlaintiffsLandowners,1

(hereinafter “the Landowns?), by and throug

80 LAND CQ, LLC and FORE STARS Ltd.

h their attorneysf record the Law Offices of

Kermitt L. Waters, pursuant to Article 1 Section 22(4) of the Nevada ConstitutioClank

County v. Alper, 100 Nev. 382, 395 (1984) an

d hereby respectfully sBtmmitiffs Landowners’

Motion for Reimbursement of Property Taxes in the amount of $ 925,582.57.

Case Number: A-17-758528-J
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This motion is based upon the papers and pleadings on filexhiists attached hereto
and any evidence or argument heard at the time of the hearing on this matter.
DATED this 6" day of Decembe2021.
LAW OFFICES OF KERMITT L. WATERS

/s/ Autumn Waters

Kermitt L. Waters, Esq. (NSB 2571)
James J. Leavitt, Esq. (NSB 6032)
Michael A. Schneider, Esq. (NSB 8887)
Autumn L. Waters, Esqg. (NSB 8917)
704 South Ninth Stet

Las Vegas, Nevada 89101

Telephone: (702) 738877

Facsimile: (702) 731964
Attorneys for Plaintiffs Landowners

MEMORANDUM OF POINTS AND AUTHORITIES

l. FACTS

This is a constitutional proceeding brought unéieicle 1 Section 8 and 22 of the Nevad
Constitution. The Landowners were forced to bring this action against the City of Las M
(“City”) on September 14, 2017, as the City had unconstitulyoia&enthe Lardowners’ 35 Acre
Property. This motion is brought for reimbursement of the property taxes the Landowners
wrongly forced to pay after being dispossessed of their property. Had the City followed thg
and initiated formal eminent domain proceedings under Chapter 37 of the Nevada R¢
Statutesthe 35 Acre Property would have been taken off the taxantsthe Landowners would
not have had to incur nearly a million dollars in property taxéswever, lecausehe City did
not follow the law the Landowners were forced to file this action,aad only litigate against the
City for over 4 longyears,but the Landowners were also forced to bear the burden of prop
taxesthey never should have had to pay during thiedr period. During this time period thd

Landowners were forced to make 18 property tax payments totaling $925,582.57 for the 34
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Property. (See Exhibit 1 and 2)Pursuant to Article 1 Section 22(4) of the Nevada Constituti

andClark County v. Alper100 Nev. 382, 395 (198%)e Landowners are entitled to be reimburse

for these payments.
Il. LAW

A. An Owner Who is Dispossessed of her Property is no longer Obligated to Pay
Taxes.

In Nevadaga property owner is entitled to beimburse for the property taxes she aatly
paid after her property was taken by the governrasrifaln owner who is dispossessed from h
or her land when it is taken for public use is no longer obligated to pay taxes.” Clark Couf
Alper, 100 Nev. 382, 395 (1984 Alper speaks directlyat this point.

“The Alpers claim that they should be reimbursed by the county for all taxes paid by
since the June 1,972 date of taking. We agredhe district court is therefore reversed wit
instructions tareimburse the Alpers for property taxes actually paid aftefatie was taken by
the county.” Alperat 395.

Article 1 Section 22(4) of the Nevada Constitution provides that gl eminent domain
actions, just compensation shall be defined as that sum of money, necessary to place the j
owner back in the same position, monetarily, without any governmental offsets, as if the prg

had never been takénHere, to make the Landowners whole, they must be reimbursed for

property txes they were forced fmay after being dispossessed by the City from their property.

B. Date Upon Which Property Taxes Were No Longer Obligated- The Date of
First Injury .

The date upon which property taxes were no longer obligated is the date the ow
dispossessed bkr property. In situation such as this, where the government engages in nurj
taking actionsthe Nevada Supreme Court looks to the first date of compensable injury resu

from the government’s conducCity of North Las Vegas v."'5& Centennial LLC., 130 Nev. 619
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(2014) (relying on eminent domain statutes and law to commence interest in a preconden]
damages case on the first date of compensable injury).

This Court's FFCL Re: Tak provides guidance on the first date of compensal
injury. The FFCL Re: Take finds that the City, at the direction of the surrounding owners, d¢
all Landowner requests to use the 35 Acre Property for a residential use, even though the
own Planning Department determined the proposed residential use complied with all
development standards and all Nevada Revised Statute requirerfr€&@t. Re: Take, filed

October 25, 2021, p. 11:5p: 19:10. The City first denied the 35 Acre staatbne apfication

on June 21, 2017, on the basis that it wanty approveone Master Development Agreement

(MDA) for the entire 250 Acres, but then denied the MDA when it was presented for approvg
42 days later on August 2, 201Md. Finding #86 on page 19 concisely states, “the City denied
application to develop the 35 Acre Property as a stdmke property and the MDA to develop th
entire 250 Acres.Both of these denials were contrary to the recommendation of the C
Planning Department.”ld. The City then followed this up with countless systematic a
aggressive actions to deny all use of the 35 Acre Prop&ee generally the FFCL Re;
Take. Therefore, the first date of injury is at least August 2, 2017, the date the City denie
MDA, after claiming to deny the 35 Acre staabbne application because it would only approy
the MDA.

C. Calculations.

The Landowners made the following real property tax payments for the 35 Acre Pro

after August 2, 2017 and request reimbursement cfalree:
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See Exhibit 2

Il CONCLUSION
For the foregoing reasoyisis respectfully requested that the City be ordered to reimbu

the Landowners for the $925,582 &freal property taxes they were forced to pay for the 35 A¢

Due Date Check Amount Paid
Number
8/21/2017 1043 $ 51,308.59
10/2/2017 1043 $ 53,359.15
1/1/2018 1056 $51,306.81
3/5/2018 1062 $51,306.81
8/20/2018 1080 $51,308.57
10/1/2018 1096 $51,306.80
1/7/2019 1125 $ 51,306.80
3/4/2019 1137 $51,306.80
8/19/2019 1167 $ 51,308.55
10/7/2019 1186 $51,306.81
1/6/2020 1210 $51,306.81
3/2/2020 1225 $51,306.81
8/17/2020 1258 $51,309.21
10/5/2020 1273 $51,306.81
1/4/2021 1292 $51,306.81
3/1/2021 1307 $51,306.81
8/16/2021 1332 $51,306.81
10/4/2021 1340 $51,306.81
Total Paid $ 925,582.57

Property after August 2, 2017.

DATED this 6" day of December, 2021.

LAW OFFICES OF KERMITT L. WATERS

[s/ Autumn Waters

Kermitt L. Waters, Esq. (NSB 2571)
James J. Leavitt, Esq. (NSB 6032)
Michael A. Schneider, Esq. (NSB 8887)
Autumn L. Waters, Esq. (NSB 8917)
704 South Ninth Street

Las Vegas, Nevada 89101

Telephone: (702) 738877

Facsimile: (702) 7311964
Attorneys for Plaintiffs Landowners
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CERTIFICATE OF SERVICE

| HEREBY CERTIFY that | am an employee of the Law Offices of Kermitt L. Waters, 4
that on the B day of December, 2021, pursuant to NRCP Sgbirue and correct copy of thd
foregoing: PLAINTIFF LANDOWNERS' MOTION FOR REIMBURESEMNT OF
PROPERTY TAXES wasserved on the below via the Court’s electronic filing/service syst
and/or deposited for mailing in the U.S. Mail, postage prepaid and addressed to, the followi

McDONALD CARANO LLP

George F. Ogilvie Ill, Esq.
Christopher Molina, Esq.

2300 W. Sahara Avenue, Suite 1200
Las Vegas, Nevada 89102
gogilvie@mcdonaldcarano.com
cmolina@mcdonaldcarano.com

LAS VEGAS CITY ATTORNEY'S OFFICE
Bryan Scott, Esq., City Attorney

Philip R. Byrnes, Esq.

Rebecca Wolfson, Esq.

495 S. Main Street,"8Floor

Las Vegas, Nevada 89101
bscott@lasvegasnevada.gov
pbyrnes@Ilasvegasnevada.gov
rwolfson@lasvegasnevada.gov

SHUTE, MIHALY & WEINBERGER, LLP
Andrew W. Schwartz, Esq.

Lauren M. Tarpey, Esq.

396 Hayes Street

San Francisco, California 94102
schwartz@smwlaw.com
[tarpey@smwlaw.com

s/ Sandy Guerra
an employee of the Law Offices of Kermitt L. Waters

ind
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MOT

LAW OFFICES OF KERMITT L. WATERS
Kermitt L. Waters, Esq., Bar No. 2571
kermitt@kermittwaters.com

James J. Leavitt, Esq., Bar No. 6032
jim@kermittwaters.com

Michael A. Schneider, Esq., Bar No. 8887
michael@kermittwaters.com

Autumn L. Waters, Esq., Bar No. 8917
autumn@kermittwaters.com

704 South Ninth Street

Las Vegas, Nevada 89101

Telephone:  (702) 733-8877
Facsimile:  (702) 731-1964

Attorneys for Plaintiff Landowners

Electronically Filed

12/9/2021 3:46 PM

Steven D. Grierson
DI () L]

DISTRICT COURT

CLARK COUNTY, NEVADA

180 LAND CQ, LLC, a Nevada limited liability Case No.A-17-758528-J
company FORE STARS Ltd., DOEDept. No.:XVI

INDIVIDUALS |  through X, ROE
CORPORATIONS | through X, and RC
LIMITED LIABILITY COMPANIES | through
X,

Plaintiffs,
VS.

CITY OF LAS VEGAS political subdivision of
the State of Nevad®OE government entities
through X, ROE CORPORATIONS I through |
ROE INDIVIDUALS | through X, ROE
LIMITED LIABILITY COMPANIES | through
X, ROE quasgovernmental entities | through

P

Defendant.

COMES NOW PlaintifisLandowners 180 LAND CQ, LLC and FORE STARS Ltd.
(hereinafter “Landownet), by and through their attorneys record the Law Offices of Kermitt

L. Waters,and hereby respectfully submit Plaintiffs Landowners’ Motion for Attorney.Fees

7

PLAINTIFF LANDOWNERS' MOTION
FOR ATTORNEY FEES

Hearing Requested

Case Number: A-17-758528-J
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This motion is based updRCP Rule 54 and those other lases forth hereinthe papers
and pleadings on file, the declaratiasfscounsel attached hereto and any evidence or argun
heard at the time of the hearing on this matter.

DATED this 9" day of December2021.

LAW OFFICES OF KERMITT L. WATERS

/sl Autumn L. Waters

Kermitt L. Waters, Esq. (NSB 2571)
James J. Leavitt, Esq. (NSB 6032)
Michael A. Schneider, Esq. (NSB 8887)
Autumn L. Waters, Esq. (NSB 8917)
704 South Ninth Street

Las Vegas, Nevada 89101

Telephone: (702) 738877

Facsimile: (702) 731964

Attorneys for Plaintiffs Landowners

MEMORANDUM OF POINTS AND AUTHORITIES

l. FACTS

This is an inverse condemnation action brought by 180 LAND CO, LLC, and F(
STARS Ltd. (Landowner®) against the City of Las Vegasdity”) for the taking of the
Landowners34.07 acre residentially zoned property located near the southeast corndapgiHu
Way and Alta Drive in Las Vegas, Nevad&% Acre Propertyand/or “Landowners’ Property!
This case involved three phases: 1) the property interest ptiesdetermination of the property
interest the Landowners had prior to the City’s acti@)sthe take phase whether the City
engaged in actions to take the Landowners’ property; and, 3athe phase the value of the
Landowners’ Properttaken by the City. The Landowners have prevailed in all 3 phases and
the prevailing party in an inverse condemnation case, the Landowners are entitled to an ay
attorney fees The attorney fees award should be based on: 1) the Lodestar methedeurs

worked times the hourly rate; and, 2) an enhanced fee based on_the Hattdss.

ent
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vard
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. LAW
A. Law Requiring Attorney Fees
There are three sources of Nevada law that provide the City must pay the Landov
attorney fees in this inverse condemnation actidpthe Uniform Relocation Assistance and Re
PropertyAcquisition Act(“Relocation Act); 2) theNevada Constitution #icle 1, Sction 22 (4);
and, 3) NRS 18.010(2)(b).
1. The Relocation Act

In the seminal inverse condemnation case of McCarran Int'l Airport v. Sisolak, 122

645, 673 (2006), the districoart awarded Mr. Sisolak attorney fees as a prevailing landowne
an inverse condemnation actiand the Supreme Court affirmed, holdirithe district court
properly based its award of attorney fees on a relevant provision of the Uniform Relog
Assistance and Real Property Acquisition Policies Act (Relocation A€ also Tien Fu Hsu

v. County of Clark, 123 Nev. 625, 682007) (adopting the same Sisokatkorney fees law). The

Court held that “[t]he Relocation Act requérthat a state government entity receiving feder
funds instituteformal condemnation proceedings to acquire any interest in real property
exercising the power of eminent domain” and, if not, Nevada landownaysbring inverse
condemnation claims and “may recover attorney fees and costs if they succeed in an i

condemnation claim against the government.” Sis@ak73. The&isolakCourt held that these

attorney fee provisions “apply to all Nevada fiodl subdivisions and agenciettiat receive
federal funds.Id., at 674. The Court further held that there does not need to be a specific |
between federal funds and the project for which the property has beenwakenhad previously
been suggésdin a prior case Alper. Id. Finally, the Court held that eligibility for attorney fee
is not limited to those situations where a person has been displdceat 675. The Court then

plainly stated the standard for recovery of attorney feesn inverse condemnation actien

ner.

Nev.
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“Because Sisolak is a property owner who was successful in his inverse condemnation, ag
the plain terms of the Relocation Act allowed the District Court to award reasonable attorne
and costs.”ld.

Here, the Landownersre property ownerwho were successful in their inverse
condemnation action and, therefore, the plain terms of the Relocation Act allow recove
attorney fees.Specifically 49 CFR § 24.107(€3020) provides

§ 24.107 Certain litigation expenses. The owner of the real property diell

reimbursed for any reasonable expensesuding reasonable attornegppraisal,

and engineering fees, whitte owner actually incurred because@obndemnation

proceeding, if...(c) The court having jurisdiction rendeagudgment in favor of

the ownerin an inverse condemnation proceediog the Agency effects a

settlement obuch proceedingEkhibit 7, 49 CFR 24jemphasis added).

And, insofar as the rule may require a showing that the taking agency receives federal fu

recover attorney fees under the Relocation A&,Gburt can take judicial notice thtie City

receives federal funds as this issue is beyond digmaattached hereto is evidence of the City

federal funihg. See Exhibét12-16. Exhibit 12screenshot of the City’'s Website stating the City

receives federal funds; Exhibit 13, the City’s 2050 Master Plan where the City details h
receives federal funds, spkcally for parks and open spasee ATTY FEE MOT 0226; Exhibit
14, the City’s SNPLMA Projects (SNPLMA isddralgrant programwhere federal dollars are
given to the City for Parks and Open Space); Exhibit 15, the City’s 2017 Budget detailing fe
dollars received; Exhibit 1,8City’s 2021 Budget detailing federal dollars received.

Therefore, the Landowners are entitled to recovery of attorney fees under the Relo
Act and the law set forth in Sisolakd Hsu

2. Nevada Constitution Article 1, Section 22 (4} Effective 2008 after the
Sisolakand Hsu Decisions

While not necessary to explore, as there is a statute directly on point and two

interpreting that statute to mean a successful landowner in an inverse condemnation case is
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to attorney feeshte Nevada constitution algoovides for attorney fees. Specifically, the Nevad
constitution provides,[i]n all eminent domain actions, just compensation shatldfinedas that
sum of money, necessary to place the property owner back in the same position, mon

without any governmental offsetas if the property had never been taken.” Nev. Const. Art

la

btari

| 8

22(4). The Constitution further provides that “Just compensation shall include, but is not limitec

to, compounded interest and all reasonable costs and expenses actually.indesre@onstArt
| § 22(4)(emphasis added). Attorney fees are expenses actually incAsréte Nevada Supreme

Court specifically stated, when interpreting constitutional provisions, the normal and ord

meaning of words musie utilized Strickland v. Waymirel26 Nev. 230, 234 (2010). The normg
and ordinary meaning of the word “expensagtording to MerriarWebster, include “the amount
of money that is needed to pay for or buy something” and “something on which money is' sp
These normal and ordinary am@ngsof “expense”certainly includes the amount of money needg
to pay for legal counsel. Therefore, pursuant to the normal and ordinary meanings of the
“expense”it is clear that the voters of Nevada intended to include attorney fees, otherwise
voters would not have voted so overwhelmingly for the passage of Article 1, Section 22.
When a constitutional provision’s language is clear on its face, as is the case here, the
will not go beyond that language in determining the voters’ intent. Strickdb688. However,
this constitutional provision was presented to and overwhelmingly approved by the Nq
electorate twice 2006 and 2008 and it was cleathat the voters knew that passing Article 1
Section 22 would mean that Just Compensation would includmey fees for a landowner,

meaning that the government would have to pay for a landowner’s attornaydegiaent domain

nary

ent.
30|
Wol

2, th

» Co

vad

matters In fact, he Argument Opposing Passage in the Sample Ballot specifically informed

Nevada Voterf 2006 and 2008hat “Futher, we believe taxpayers may have to pay all lawyers

L http://www.merriamwebster.com/dictionary/expense
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feesand court expenses for any legal actions brought by private parties on eminent domain!”
added, “!” in original text)xhibit9, p. 11 and Exhibifl0, p. 7). The drafters of the Argumen
Opposing Passage were so certain that the government would have to pay for a lando
attorney fees in an eminent domain action under Article 1, Section 22, that they even ad(

exclamation point “I” to the end of that sentence to denote its majdficigice to all Nevada

(Bol

wne

led

voters. An exclamation pointis used to “indicate forceful utterance or strong feeling” or to indicate

“major significance.? Accordingly, the opponents of Article 1, Section 22 made sure that eve

on if

the normal and ordinary meaning of expensas somehow lost on the Nevada voters, that the

voters were made aware that it would include attorney fees.

There can be no doubt, by both the normal and ordinary meaning and then as reinfor
the Argument Opposing Passabatthe Newada voters intended for the government to pay fo
landowner’s attorney fees when a landowner’s private property is taken by eminenh.dog
Accordingly, Article 1 822(4) provides that landowners mustreembursed for their attorney
fees.

Furthermore, the intent of the just compensation clause and Articl22ligto put the
landowner back in the same position monetarily as if the property had never been take
landownersimply cannot be made whalmtil they have been reimbursed for their attorney.feg
As will be shown balw, attorney fees can be significant in these matters, and requirin
landowner to bear the burdentwdr own attorney fees incanstitutional matter such as this woul
have a chilling effect on constitutional righaad just compensation as defined would never
achieved

There was an effort by thedgislatureo unwind part of Article 1 § 22(4) with NRS 37.12(

as it relates to direct condemnation acsibyg excluding attorney’s fees, however, as made clg

2 http://www.merriamwebster.com/dictionary/exclamation%20point
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by NRS 37.185 such legislative exclusion (whether valid or not) is not applicable to an in
condemnatioraction, such as this, where there is no question that the Landowners are entit
attorney fees “[t]his section(that denies attorney fee)es not apply in an inverse condemnatid
action if the owner of the property that is the subject of the actions makes a request for attg
fees from the other party to the action.” NRS 37.185.

3. NRS 18.010(2)(b)

The Landowners are additidhyaentitled to attorney fees und&iRS 18.010(2)(byvhich
provides in pertinent patthat under certain circumstancéise court may award a prevailing party
attorney fees

Without regard to the recovery sought, when the court finds that the claim,

counterclaim, crosslaim or thirdparty complaint or defense of the opposing party

was brought or maintained without reasonable ground or to harass the prevailing

party. The court shall liberally construe the provisions of this paragraph in favor

of awarding attorey’s fees in all appropriate situations. It is the intent of the

Legislature that the court award attey’s fees pursuant to this paragraph and

impose sanctions pursuant to Rule 11 of the Nevada RulesibP@cedure in

all approprate situations to punish for and deter frivolous or vexatious claims and

defenses because such claims and defenses overburden limited judiciaesgsour

hinder the timely resolution of meritorious claims and increase the costs of
engagng in business and providing professional services to the public.

As the Court is aware, the City challenged all three phases of the Landowners’ iny
condemnation cas@he Cityrepeatedly rergued issues that had already been decided, m
arguments contrary tbé position of its own client (th@ity Attorney, Planning, Tax departments
and City Councilpersopsargued contrary to long standing Nevada eminent domain and inv
condemnation precederdnd argued for aaking standard that has never been the law in 3
jurisdiction. The Cityrepeatedly argued petition for judicial review law, despite at least 4 or(
from the Courtrejecting the petition for judicial review Iasvapplication to inverse condemnatiot]
anda decision directlpn point from the Nevada Supreme Court that petition for judicial revi

law should not be used. Se#y of Henderson v. Eighth Judicial District Cquk87 Nev. Adv.Op.

26 (June 24, 2021) The City simply ignored theCourt’s orders and Nevada Supreme Col
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precedent. The specifics of these actions are set forth Jeddivey are relevant to tfiest of the
12 HsuFactors for enhancing the Landowrieatorney feeaward. However, suffice it toay the
City’s frivolous and vexation claims overburdened both this Court’s limited judicial resources
substantially increased the costs of engaging in business. Therefore, as more fully set forth
the Landowners are entitled to recovery of attorney fees under NRS 18.010(2)(b).

In summary, the Landownerare entitled to attorney fees under specific inver
condemnation federal and state statutory law, the Nevada Constitution, Nevada case I3
generalNevada statutory law The following section will show how Nevada has elected
calculate tese attorney fees in the specific context of an inverse condemnation case.

B. Nevada Inverse Condemnation Law Provides a Tw&tep Process to
Determine the Attorney Fee Award

The leading case on calculation of attorney [feean inverse condemnation caselien

Fu Hsu v. County of Clark, 123 Nev. 625 (100 Hsurequires a twestep processFirst, the

district court applieshe lodestar analysis to “multiply the number of hours reasonably spen
the case by a reasonable hourly ratl’, at 637. Secondhe district court applies its “sound
discretion” and djusts the fee upward or downward based uporatfoks:‘(1) the time and work
required; (2) the difficulty of the issue; (3) the skill required to perform the service; (4) the am
of time taken away from other work; (5) the customary fee; (6) whether the fee is fixe
contingent; (7) the time limitations imposed on the attorney by the case; (8) the amount of 1
involved and the results obtained; (9) the reputation, experience, and ability of the attorney
the lack of desirability of the casg1) the length of the acquaintanceship with the client; al
(12) awards in similar casesld. These 1Zactors will be referred to herein as the ‘H&u
Factors.”
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The 12 HsFactorsareguidepostsand the districtourt has wide discretion when applying

them, because the distrigburt is most familiar with the case, having been present during all of

the proceedings.
1. The First Step — Attorney Fees Actually Incurred

a. The Numbers of Hours the Law Offices of Kermitt L. Waters
Spenton the 35 Acre Case

Kermitt L. Waters, James Jack Leavitt, Autumn Waters, and Michael Schneider, of the

Law Offices of Kermitt L. Waters, (jointly referred to as “Landowners’ Cotinsetre the four

attorneys that worked on behalf of the Landowners in3hié\cre inverse condemnation case.

Landowners’Counselwere retained, beginning on or about August 14, 2017. From that d

forward, Landowners’Counselhave kept contempaneougecords of the hours worked on thig

35 Acre Case. Exhibits 2, 3, and 4Declarations of Landowners’ CounkellTheLandowners’

h

ate

]

Counsel verevery careful to identify the hours worked on this 35 Acre Case separate fronj the

other three casesl?, 65, and 133 Acre Cases. Id. The total hours worked for all four,Gse

of October 31, 2021was 6,866.93, while the total hours for the 35 Acre Case individwaitg
only 3,536.25. The durs identified herein for recovery of attorney fees arehthes worked
exclusively on the 35 Acre Caas of October 31, 20211d. In those circumstances where wor
was performed for all four casdabe hours for that work was split four ways between the 17,
65, and 133 Acre cases, meaning ¥ of those hours are identified as work in the 35 Acrg
pending before th€ourt. Id. To assure that correct hourly records were kepthdues worked
on the35 AcreCase vereeither recorded when the individual task was compégtine end of the

dayeach task was completent very shortly thereafterid.

3 A supplemental calculation afiditional hours will be included in the reply or at the conclusi
of the postrial motion practiceas attorney hours are still accumulating
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The following shows the hours workeg each attornegver the more tharofir yearsn

this 35 Acre Case only:

Kermitt L. Waters 217.9
James Jack Leavitt 1,338.45
Autumn L. Waters 1,446.68
Michael A. Schneider 533.22
TOTAL 3,536.25

See Declarations attached hereto as Exhibits 1, 2, 3, and 4.
The following are the hours worked by Landowners’ Counsels’ legal assistants durin

this more than fouyearperiod_in the 35 Acre Case only:

Sandy Guerra 264.52
Stacy Sykora 156.35
Evelyn Washington 477.14
TOTAL 898.25

See Exhibit 3 aff 11.
b. The Blended and Reduced Hourly Rate

The Landowners’ Counsedaw the grave injustice that was being imposed on 1
Landowners The Landowners were struggling under the excessive costs the City forced thg
endure and the massive burden of the monthly carrying costs the Landowners had to shod
involuntary trustees for the CityTherefoe, from the commencement of this case throlutgty
31, 2019, that hourly rate wagnificantly reducedo $450.00. From June 1, 2019, that hourl
ratewas adjusted upward, but still based on a reduced hourly rate of $675.00 per hour. Ti
for the legal assistantgs been a consistent $50 per hour.
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The following shows the total attorney fees, using these rates:

Attorney $450 (8/176/19)  $675 (6/1910/21)

Kermitt L. Waters 123.67 94.22

James Jack Leavitt 314.68 1,023.77

Autumn L. Waters 330.08 1,116.61

Michael A. Schneider 216.50 316.72

TOTAL HOURS 984.93 2,551.32

TOTAL FEES $443,218.50 $1,722,141 =$2,165,359.50

Legal Assistants

Total hours worked = 898.25 x hourly rate of $50.00 = $44,912.50
See Declarations, Exhibits 1 — 5.

Therefore, the total attorney feaad legal assistant feestually incurred amounts to
$2,165,359.50 + $44,912.50 = $2,210,272.@G& will be shown, this rate was_a significantly
reduced ratefor the Law Offices of Kermitt Waters and thepecialized area of inverse
condemnatiompractice. Therefore, an enhandealrly rateis justified based on the second ste
to determine attorney fees in this inverse condemnationaasesideration of the 12 H$w@actors

2. The Second Step Analysis of the 12 HsuFactors Justifies an
Enhanced Attorney Fee

The consideration of enhanced fees pursuant to thisdPactorss in the sound discretion
of the Courtbecause #nCourt was present during all of the hearings and, therefore, is best s
to consider thee12 Factors. Hsuat 637.

As a preliminary matter, perhaps the best indication of an appropriate enhanced hour

under the 1HsuFactorsis to consider the hourly rate approved ingdbminalSisolakcase, which

was an inverse condemnation case, like 88isAcre Case. In that 8@, counsel for @vernor

Sisolaklimited her practice to inverse condemnation at that time. She had a contingency fe
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therefore,did not keep hourly records, but, instead, provided an affidavit estimating the h

worked at 1,400 hoursExhibit 8, Attorney Fee Kidavit of Gunsel in the Sisolakase. The

SisolakCourt approved a fee of $1,950,000. Sisp$akpra, 657 and 671. Dividing the $1,950,00
approved fee by the 1,400 hours worked on the Siswag, results in an approved hourly rate
$1,392per hour Therefore, the Nevada Supreme Court has approved an hourly rate offskt, 39
hourfor the very specialized area of inverse condemnation. And, this hourly rate was app

over 15 years ago.

The following shows that at least b1 these 12Hsu Factorsare applicablén this case,
justifying an enhanced hourly rate, commensurate with the $1,392 hourly rate approved
Sisolakcase.

X HSU FACTOR #1 - THE TIME AND WORK REQUIRED

The time and work required is relevant to both this first Rsctor and the underlying
basis for awarding attorney fees under NRS 18.010(2)(b), referenced above. The time rg
for the Sisolalcase was only about one year. Ext@hittorney Fee Affidavit of Counsel in the
Sisolakcase. Here,due to the City’smpropetlitigation strategy to repéedly reargue issues that
had already been decideatgle contrary to the position of its own cliemtrgue contrary to long
standing Nevada eminent domain and inverse condemnation precegesatedly argue
inappropriatepetition for judicial review lavandignore the Court’s orders and Nevada Suprern
Court precedenthetime required in this case waver four years. Therefore, thigdtor justifies

an enhanced hourly rate at least commensurate with the $1,392 per hour approved inT8isol

following further supports an enhanced fee.

(@) The City’s Improper Attempts to Dismiss and Remove to
Federal Court.

As the Court will recall, this inverse condemnation case involved three phases u

Nevada law: 1) the determination of the property interest; 2) the determination of whethg
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City’s actions amounted to a taking; and, 3) the value of the property taRefore the

Landowners even got to these thpgmsesthe Cityfiled a motion to dismisand a redundant

motion for judgment on the pleadings and lost both requests. City Motion to Dismiss, filed O¢tobe

30, 2017; City Motion for Judgment on the PleadingsdfFebruary 13, 2019. The City then

sought a Writ to the Nevada Supreme Court, which the Landowners had to oppose, and, after 1

City lost the Writ, the City requested a panel rehearing and, after losing that, requested e

reconsiderationwhich it lost See City Notice of Filing of Petition for Writ, filed on May 17, 201

n ba

0.

Compoundinghe amount and complexity of the work in this case, the City then conflated

findings from the petition for judicial side of the 38 Casewith the inverse condemnation side|.

As the Court will recall, tre Court order severed the petition for judicial review matter from this

inverse condemnation case and tried both cases entirely sepatatedependent from one

another. This Courts’ severance order proved correct by a recent Nevada Supreme Cou

It ce

SeeCity of Henderson, supra. The City however, improperly included four paragraphs in the

FFCL entered in the petition for judicial reviematter thatvrongfully dismissed the Landowners’

inverse condemnatiocase This required the Landowners to file a motion to reconsider t

hat

petition for judicial review FFCL to remove those improperly included four paragraphs.

Landowners’ request for reconsideration, filed December 11, 2bik8ead of conceding the four|
paragraphs were improper, the City filed ap2fje opposition and then, brazerdgked for

sanctions against the Landowne@ity Opposition to reconsideration, filed January 1, 2019; Ci

Motion to Strike Landowners Motion for Summary Judgment, filed December 21, 2018 (aski
sanctions against the Landowners). These City actions were pure procedural gamesmansh
as an attempt to deny the Landowners their due process right and to cause excessive litigati
and attorney feefor the Landownets The Court saw through the City’s improper actions and,

the hearingon the Landowners’ motiorcalled the case up firn time and stated the matter “ig
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going to be uncontested because I'm going to issubave someone issue a nunc pro tunc dgrde
Exhibit11,4:6-9, 16. This Court continued, “I never intended on any level for that to be incly
in the order” and, in the order granting reconsideration, held, “this Court had no intentig
making any findings of fact, conclusions of law or orders regarding the landowners severed if
condemnation claims as part of the Findings of Fact and Conclusions of Law entered on NoV
21, 2018 [petition for judicial review FFCL].” Nunc Pro Tunc Order, filed February 6, 2019, §
10.

The Cityalsofiled an improper removdb federal court on August 22, 2019nere than
two years after this case commenced aftér significant briefing and oral argumentse federal
court issued a written opinion that the removal was improper. City Notice of Removal, filed A
22, 2019. ThCity’'s improperremovaldelayed this matter, armhud significantly more time
and attorney hours defeating the improper removal

(b) The City’s Frivolous Property Interest Arguments.

Upon remand,ite Landowners were finally able to move to the first plirasleis inverse
condemnation actior- the property interest, but the City’'s vexatious and frivolous tact
continued. The City repeatedly argued against long standing Nevada inverse condenm
precedent. The City argued contrary to AJfisolakandHsu These aréoundational cases in
this area of law. It is not proper and it is vexatious and harassing to come to Nevada and
Nevada landowner to argue over already westhblishedaw, yet that is exactly what the City
forced upon the Landowners in this case

During this phase,sathe Court will recall, the City repeatedly and vexatiously argued th
the Landowners did not have the property righide th& Property for anything other than a par
or open space because, according to the City, there was a City Master R)@designatioror

a Peccole Ranch Master Plan open space designation on the 35 Acre Property and these
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plan” designations trump theRD7 zoning PR-OS / PRMP Argument) This was a baselessd
frivolous argument.

First, the Queensridge Homeowners broughs game “open space” argument baclk
2016 caseand the districtourt held that the entire 250 Acres has always been Zdt@&D7,”
the zoning “dictates its use,” and gives the Landowners the “right to deaidhe arguments
to the contrary wereftivolous’ and awarded the Landowners attorney fees. SIMT Exhibits
vol. 19, filed September 15, 2021 at 005118:35IJMTExhibit 173,vol. 19 filed September 15,
2021 at 005142:112, 005152:224, 005167:108.* The Nevada Supreme Court affirmed th
ruling and the districtourt’s attorney fee awardSIJMT Exhibit 175yol. 19filed September 15,

2021 at p. 4. The City had actual knowledge of this ridimdjthis should have been sufficient fo

L72,

r

the City to concedel) the RPD7 zoning governs the use of the 35 Acre Property; and, 2)that R

PD7 zoning gives the Landowners the “right to develop” residential units.

Secondthere are 6 Nevada Supreme Court eminent domain / inverse condemnation
on point that hold zoning must be used to decide the property interest issue in an if
condemnation case, not the master plan. In flaetCity was a party to the eminent domain cal

of City of Las Vegas v. Bustp419 Nev. 360 (2003), and the City argued in that case that

courts should follow the City’s master plan, not zoning, under petition for judicial review law
the district court and Supreme Court rejected the City’s argument, finding zoning mus
followed.

Third, the City’s master plan RRS / PRMP Agumentwas flatly rejected by the City
itself. As the Court will recall, the City Attorney’s Office, the City Planning Departmamd the

City Tax Assessoflatly rejected this City argument. SeeLandowners’ Reply in Support off

4The SIMT Exhilis are the exhibits presented to the Court at the summary judgment hearil
the take issue. Exhibits1B60filed on March 26, 2021 and Exhibits 1528filed on September
15, 2021.
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Plaintiff Landowners’ Motion t@®etermine “Property Interest,” filed September 9, 2020, pp.
10, 14416, 1820. The City’s own master plan says it is only a “policy” and zoning is the “la
SIMT Exhibitl61, vol. 1%iled September 15, 2021, City 2050 Master Plan pages. tiomgy-
land use attorney Stephanie Allen confirmed how frivolous this City argument was, submitti
affidavit that states in her 17 years of practice, zoning always governed property uses, the
plan was just a phning document, and that “I don’t recall any government agency or emplq
ever making the argument that a master plan land use designation trumps zoning.” SIMT
195, vol. 21 filed September 15, 2021 at 006088.

Despite this welkettled eminentdomain law on the property interest issue, the Ci
repeatedly and unceasingly cited to petition for judicial reviewtéeslaim the Landowners never
had a right to use their property to begin with, because the City has “discretion” to deny the
property. Tk Court entered at least four orders that petition for judicial review law does not aj
and the Supreme Court entered a recent deatsinfirming theCourt’s orders that petition for

judicial review law does not apply in this inverse condemnation action. City of Henders

Eighth Judicial District Court, 137 Nev. Adv.Op. 26 (June 24, 2021). See also FFCL Re: ]

pp. 4143. The City didn't care and, even aftee City of Hendersordecision,continued to

extensivelycite petition for judicial review law and the PGS / PRMPArgument all the way up
to trial, requiring a motion in limine to exclude the argument. A&<iburt is aware, this causeq
significant time and work to address.
(c) The City’s Frivolous Take Arguments.
The City clearly has the right to challenge inverse condemnataims brought by
landownerswhat the City doesn’t have a right to do is force a landowner to reargue long sta
Nevada takings jurisprudenceThe City engaged in systematic and aggiwesactions to take the

Landowners’ 35 Acre Property that clearly met Nevada'’s four taking standard&:FGedre:
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Take. The City did not deny these actiomissteadthe City argued that Nevada law is not actual
the law anccited to a series of “separation of powers” and petition for judicial review case
claim that: 1) the City has “discretion” to deny landowners the use of their property in Nevag
the doctrine of “separation of powers” prohibits tBeurt from interfering with the City’'s
“discretion” to deny Nevada landowners the use of their property, and, 3) the Courts cat
intervene in the most egregious circumstances where there is a “total wipe out” of value. Th
a frivolous argument that has not been accepted in Nevada, edhveé@eurt has held: 1) the “first
right” in Nevada's Constitution is théaralienable righto acquire, possess and protect prival

property;” 2) the Nevada Constitution contemplates expansive property rights in the contg

takings claims through eminedomain’ and, “our state enjoys a rich history of protecting private

property owners against government takings.” Sisoklkpra, at 66%70. This again,
complicated and compounded the briefing and arguments on the take issue, raguérngssive
amount of time to addres$See e.g. Exhibit 6, summary of list of filings

Then, when it came time to determine the City’s liability for its taking actions, the (¢
again causedignificantly delay(andmoreattorney hoursby claiming itheeded more time and
discoveryto determire the economic impache City’s actions had on the Landowners’ Propert]
See Transcr. of hearing on April 21, 2021 at48/-In a shocking revelation, lven it came time
to present this economic impact, the Clitgd nothingto present and claimed it didn’t neeg
anything, completely contrary to the reasons it provided to obtain more time and discovery.

Attached as Exhib# is a list of the substantive pleadinggentifying the number of pages
for each pleading and the number of pages for the extensive exhibits. As identified in@xh
the City’s litigation tactics required_2,008agesof substantive pleadings a29,977pages of
exhibits. Exhibit6. In fact, the City’s briefs kept getting longer and longer, as if each attor|

for the Citythat reviewed the briefs would simply add more sections, as opposed to edit

17

Yy

S to

la; 2

non

S Wi

te

Xt ¢

City

|

ibit

ney

5 an




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

revisions. The City’s vexatious pleading practice crescendoed with a 92 pagS&éei€lity Opp
to Motion to Determine Take filed August 25, 2021. The City additionkdty fiotions and then
would withdraw them the day before the Landowners’ opposition was due. See Notig
Withdrawal filed October 21, 2021. Again, causing excessive attorney. hours

Finally, as the Court will recall, the Cityalso made extensive discovery requeadtsnanded
monthly status check§iled numerousmotions to compelnarly all of which were denig¢@nd
filed lengthy status reports before each status check all of which required Landd@marsels
attention The City waged a war of attrition on the Landowners in an attempt to litigate them
submission. This is a constitutional proceedingnd such litigation tactics should be strong|
discouraged. The onlyeans of discouragement is to award the Landowners and their Col
substantial attorney fees.

Therefore Factor #1 justifies an enhanced attorney fee.

X HSU FACTOR #2 - THE DIFFICULTY OF THE ISSUE

Inverse condemnation cases can be vifigudlt to litigate. The government has unlimiteg
resources, allowing it to hold a heavy hammer over the landowner’s head. In fact, the City
go out of state to find an attorney to handle this casein@addition to hiring McDonald Carano
(one of the larger firms in Nevada) the City also hire Shute Mihaly and Weinberg from
Francisco. Accordingly, he City had two separate law firms submittimgrk that the
Landowners’ Counsel had to addre3sis shows not only the inherent difficulty of the issues i
this case, but also how the City unnecessarily made those issues more difficult.

Therefore Factor #2 justifies an enhanced attorney fee.
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X HSU FACTOR #3 - THE SKILL REQUIRED TO PERFORM THE
SERVICES

and

X HSU FACTOR #9- THE REPUTATION, EXPERIENCE, AND ABILITY
OF THE ATTORNEY

As Factors #3 and #9 are interrelated, these tacidfs will be analyzed together.

In regard to Factor#3, eminent domain / inverse condemnation is a very specialized g
of law that involves complicated and difficult issulchols on Eminent Domain, the foremos
authority on eminent domain law hawer 20 volumes that discuss the law in this jare
demonstrating the are manyinique nuances of inverse condemnation. ldNevad& eminent
domain statutes (Chapter 37) fall under TITLE ®&hich are referred to as “special actions an
proceedings.” The Nevada State Constitution dedicatespnonwgsions to eminent domain in
Article 1, Sectior22. It is beyond dispute that this is a very specialized area of law that very
attorneys practice in and requires a specific skill Sétis is further evidenced by the fact tha
McDonald Carano, one of the larger firms in Nevada laddssociate counsel in from Sa
Francisco to litigate the Landowners’ inverse condemnation claims. Thefkedoter#3justifies
an enhanced attorney fee.

In regard to RActor#9, the Law Offices of Kermitt L. Watéreminent domain and inverse
condemnation expertise is incomparable. As will be explainedttimaeys wth the Law Offices
of Kermitt L. Waters have, combined, oMdi0 yearsof legal expertise in Nevada eminent domal

and inverse condemnation law. Thage responsible for most of Nevada's eminent domg

irea
t

a

d

few

L,

n
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caselaw and drafted in its entirety the nine eminent domain provisions in Nevada’'s Constifutiol

In fact, the Law Offices of Kermitt L. Waters represented Mr. Hsu for over 14 years, which res
in the Hsucase that includes the Factors that guides this Court’'s award of attorney fees in t

case.
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Kermitt L. Waters has practiced exclusively in the area of eminent domain and inverse

condemnation in the State of Nevada for ovey&és. See Exhibitl, Declarationof Kermitt L.
Waters for all facts relevant to his expertisé¢e has represented 100s of landowners adittigct
court and apellatecourt levels in Nevada and has recovered more for landowners than any
attorney in the history of Nevada. The Owné&seunsel of America is metworkof attorneys who
represents landowners across the country and chooses only one lawyer from each State
member and Mr. Waters was chosen for Nevada. Mr. Waters has more published and unpu
Nevada Supreme Court eminent domain and inverse condemnation cases than any other
in the history of Nevada.n 2005 —2006, Mr. Waters drafted 9 eminent domain and inver
condemnation provisions to be added to the Nevada Constitution through amerdmer
personally financed the ballot initiative, which included being persormlgd by many
government entiéis trying to stop the initiative. Thegple of Nevada overwhelmingipted in
2006 and 2008 to amend the Constitution to adoptitteprovisions drafted by Mr. Waters which
are now part of the Nevada Constitution. Ree. Const. art. 1, sec. 22 (1J9). Mr. Waters was
also Arby Alper’s trial counsel, in the Alpease, which has been heavilied inall three phases
of this case.In summary, Mr. Watetsvork has resulted in numerous published and unpublist
eminent domain and inverse condemnation Supreme Court decisions and he drafted the ¢
domain provisions in the Nevada Constitution.
Although Mr. Waters did not present the majority of orguanents, he was always preser
during strategy meetings and at the hearings, providing wisdom and guidance on how th
must proceed. As stated by former Las Vegas Mayor, Jan Laverty Jones, “l don't think any|
more powerful in their representatiof a client ... He's passionate, he’'s doggedihe Law

Offices of Kermitt L. Waters has the reputation of being the “preeminent eminent domain fir
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the West Coast.” See Exhibit 1, Declaration of Kermitt L. Waters for all facts relevant tq
expertise. Mr. Waters’ contribution and work in this matter was incomparable.
James Jack Leavitthas practiced exclusively in the area of eminent domain and inve
condemnation in the State of Nevada for over 25 years. See Exhibit 2, Declaration ojaekne
Leavitt for all facts relevant to his expertisele went to work for Mr. Waters during his secon
year of law school in 1995. He passed the Nevada State Bar prior to his final semester
school (Nevada allowed that back in 1995). After graduating, he continued his work witH
Waters and has been with him ever since. Like Mr. Waters, Mr. Leavitt has limited his prd
exclusively to eminent domain and inverse condemndtiomis entire careemaving briefed,
argued, and presentedses to the Nevada judiciary on nearly every issue a Nevada lando
may face when the government takes their propdreguently issues of first impression in
Nevada. Mr. Leavitt has testified at the Nevada Legislature on behalf of proposed eminent d
legislation, he assisted Mr. Waters with drafting the Nevada Constituteznisent domain
provisiong(as explained abovd)e has argued many eminent domain cases to the Nevada Sug

Court,again, frequently issues of first impressiand he appea as counsel on many publishe

eminent domain decisions in Nevada. Mr. Leavitt hasclGored CLE seminars on eminent

domain and has frequently presented at conferences on eminent domain issues.

Autumn L. Waters has practiced exclusively in the area of eminent domain and inve
condemnation in the State of Nevada for over 18 years. See Exhibit 3, Declaration of Autu
Waters for all facts relevant to her expertidds. Waters worked for the Law Offices of Kermit
L. Waters during law school and thgrned thefirm in 2003 directly out of law school and ha
dedicated her entire practice to eminent domain and inverse condemnation. Ms. Wate
represented Nevada landowners in a wide variety of eminent domain and inverse conden

cases, including preparing Amicus Curiae briefs to the Nevada Supreme Court in defense of
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1, Section 22, to ensure the protections intended by the amendments were maintained. Ms.
has practiced in both state and federal court at both the trial and appellate court &)t
unigue and complex takings issues. Ms. Waters has chaired several CLE seminars dedig
eminent domain and inverse condemnation.

Michael A. Schneider has practiced exclusively in the area of eminent domain and inv
condemnation ithe State of Nevada for over 18 years. See Exhibit 4, Declaration of Micha
Schneider for all facts relevant to his expertiseike both Mr. Leavitt and Ms. Waters, Mr.
Schneider worked for the Law Offices of Kermitt L. Waters while in law school ugrosh
graduation continued working with Mr. Waters and has for his entire career. Mr. Schneide
litigated some of the most complex eminent domain and inverse condemnation cases in th
of Nevada and has been instrumental in recovering milliodsltzfrs for Nevada landowners. Mr,
Schneider has briefed numerous eminent domain matters before the Nevada Supreme
including matters of first impression. He assisted Mr. Waters with draftingahstitutional
provisions on eminent domain which igeadopted in Nevada and are now the operative law
the state. Mr. Schneider has presented eminent domain topics at both national and region
seminars and has -@uthored ABA publications on eminent domain law for the State
Nevada.

In summary, his combined ovet10years of practicing exclusively in the area of emine
domain and inverse condemnation in the State of Nelvasi@sulted in aeputationfor the Law
Offices of Kermitt L. Watersasthe “preeminent eminent domain firm dmetwest coast See
Exhibit 1, Declaration of Kermitt L. Waters for all facts relevant to his expertise.

Therefore Factos #3 and #9 justfan enhanced attorney fee.
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X HSU FACTOR #4 - THE AMOUNT OF TIME TAKEN AWAY FROM
OTHER WORK

As explained abovand as this Court saw over the past four yaaisbeyond dispute that
this case would cause a smaller law fjrlike the Law Offices of Kermitt L. Waterty take time
away from other work. For four years the City buried the Landow@engnselwith improper
motions to dismiss, improper orders, improper removal to federal court, discovery, motig
compel, extensive pleadings, repeated and extensive citations to inapplicable petition for jy
review law, and excessive-aegumenbf already settled facts and lawhe City even repeatedly
re-argued issues to ti@ourt that tle Court had already decided. The Law Offices of Kermitt
Waters is a small firm with four attornegad it was impossible to maintairfull calendar o€ases
during this fouryearperiod. There were times when this 35 Acre Case occupied all or nearl
of the time of all attorneys at the Law Offices of Kermitt L. Waters. And, there were se
occasions over the past four years when cases were turned down due to the time needed to
this 35 Acre Case. See Exhibit 2, Declaration of James Jack Leavitt. Thdrafogt4 justifies
an enhanced attorney fee.

X HSU FACTOR #5 - THE CUSTOMARY FEE

WhendecidingFactor#5, the Court should consider the “rates and practices prevailing

the relevant market.”_Citgf Burlingtonv. Dague 505 U.S. 557, 567 (1992)The Court should

also consider that eminent domain and inverse condemnation is@anigug andgpecialized gea
of practice. In this connection, as explained above, perhaps the best evidenepmfopniate
hourly rate for specialized eminent domain counsel is the $1,392 hourly rate awarded in the §
inverse condemnation case. As explainadSisolak the Court awarded a fee 81,950,000,
based on an “estimate” df400hours worked, which amounts to $1,392 per hoénd, that

hourly rate was approved over 15 years ago.
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Based on thever 110 years of combingadverse condemnation experieran@d using the
Sisolakdecision as a guide reasonable hourly rate for this inverse condemnation case i
follows:

Kermitt L. Waters (over 50 years experience) $1,500 per hour

James Jack Leavitt (over 25 years experience) $1,300 per hour

Autumn Waters (over 18 years experience) $ 800 per hour

Michael Schneider (over 18 years experience) $ 800 per hour

Therefore Factor#5 justifies an enhanced attorney fee and the hourly edtegeshould
be used to determine the enhanced attorneymieieh is calculated below.

X HSU FACTOR #6 - WHETHER THE FEE IS FIXED OR
CONTINGENT

While a contingency fee comes with an acknowledgedthiakthe attorney will receive
no paymentwhich is not present herhe Landowners’ Counsel did apply a significant reductic
in their hourly rate to ensure that the Landowners were able to pursue their constitutional
This should be considered in applying an upward adjustment.

X HSU FACTOR #7 - THE TIME LIMITATIONS IMPOSED ON THE
ATTORNEY BY THE CASE

The Landowners were paying to maintain property the City had taken which was a
financial strain. This imposed time limitations on the Landowners’ Counsel to pursuesiasttg
quickly as possible, despite the City’s litigation strateghite two separate law firms to litigate
the Landownes into submission. &fending against the City’s litigation strategy was 4d
consuming at times. Factor #7 justifies an enhanced fee.

X HSU FACTOR #8 - THE AMOUNT OF MONEY INVOLVED AND
THE RESULTS OBTAINED

The City denied liability, claiming not to owe the Landowners any money for the takin

the 35 Acre Property. The Landowners’ appraiser valued the prepagsrly $35 Million. That
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is a tremendous spread and it is notogehplete. The Landowners will albe entitled to interest
which will increase that spread even metiee Nevada Supreme Court has held that prejudgm
interest is part of the just compation award and this prejudgment interest will be calculated

the Court post trial pursuant to NRS 37.175. See Clark County v. Alp8rNev. 382 (1984).

Also, the Landowners prevailed at every phase of these proceettiegsroperty interest,
take, and valu@hases despite lengthy opposition over a feygarperiod. The Landowners alsg
defeated numerous attempts to dismiss this matter, including defeating the City’s Writ Petit
the Nevada Supreme Court.t the end of the day, the Court entered a judgment in favor of
Landowners fothe exact amount tHeandowners’ appraiser valued the property &34,135,000.
See FFCL Re: Just Compensation, filed November 18, 2021.

The amount of money involved in this matter is significant and the results the Landow
Counsel obtained speak for themselves.

Therefore,Factor #8 jistifies an enhanced attorney fee.

X HSU FACTOR #10 - THE LACK OF DESIRABILITY OF THE CASE

Anytime a party has to fight the unlimited resources of the government, it is an undes
case. This cassas even more challenging as the Landowners were suffering every month
excessive caying costs associated with being an involuntary trustee for the Qitys not
desirable to have a client who is suffering under the weight of City Hall (literé@lggond, sithis
Court will recall, the City’s private counsel explained on September 24, 2021, during the hei
on the take issue that the denial of the fence application was, perhaps, “politically chargeq
there is no doubt that the facts of this case bore this out. In fact, numerous judgesisee
themselves from the companion cases, arguably reflecting on the lack of desirability of these|
Third, the teor of the City’s counsel has made this case lack desirabilitynearly every brief

the City has accused the Landowners’ Counsel of filing frivolous clatat;ng“It is hard to
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conceive of a greater abuse of the legal system than thig®ddse City’s counsel has called thg
Landowners’ Counsel'srgument “absurd,just to name one of the insinlg comments the
Landowners’ Counsel has had to endéed, at every turn, the City’s counsel improperly alleggd
that Landowners’ Gunsel was “misrepresenting” the law. The barrage of insults from the City
has added to the lack of desirability of this case.
ThereforeFactor #10 justifies an enhanced attey fee.

X HSU FACTOR #11 -THE LENGTH OF THE ACQUAINTANCESHIP
WITH THE CLIENT

The Law Offices of Kermit L. Waters has representieel Landowners from the very
beginning of this inverse condemnation case, from August, 2017, to present. Therefoaetohis|F
#11 justifies an enhanced attorney fee.

X HSU FACTOR #12 -AWARDS IN SIMILAR CASES

Theseminal inverse condemnation case of Sisplakidesa bench marlof the success
obtained in this casand the appropriate fee enhancemdntSisolak Governor Sisolaketained
two expert appraisers who valued his takerspgice at $6,980,000 and $6,970,000, the
Government had valued the taken airspace at $200,000. Siablé&7. The jury returned a
verdict of $6,500,000, which is $480,000 and $470,38 han Governor Sisolak’s expert

appraisersvalues 1d. Based on the success_in Sisotalse, Judge Mark Denton awarded M.

Sisolak’s lawyeman enhanced attorney fee of $1,3@2 hour(total of $1,950,006r 1,400hours
of work). The Nevada Supreme Court affirmed this $1,392 per hour attorney fee.

Here, the Landowners obtained an award of $34,135,00@ exact value opined by the
Landowners’ expert appraisefio DiFederico. Therefore, the result in this case was not oply

higher, but itwas not reduced below the value of trendownes’ appraises valug as was the

S City Opp. and CM for Summary Judgment date August 25, 2021 at 2:5.
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award in the Sisolakase. Therefore, the Landownérsuccess in this case exceeds that in t

Sisolakcase. Accordingly,rahourly ratecommensurate with the $1,392 per hour fee awarded i

Sisolak adjusted upward for time, is appropriate.
ThereforeFactor #12 justifies an enhanced attorney fee.

3. Requested Attorney Fee.

As explained above, the total attorney fees paid to the Law Offices of Kermitt L. W4
to datein this 35 Acre Case is $2,165,359.50, based on a blended redteed $450 per hour
(from August, 2017 to May, 2019) and $675 per hour (fdame, 2019 November, 2021).

However, an enhanced fee is appropitietee. Based on the argument above, the followi
is asummary of the hours worked for each attornethatLaw Offices of Kermitt L. Waters and
the requestednhanced hourly rate:

Kermitt L. Waters — 217.9 hours x $1,500 per hour $326,850.00

James Jack Leavitt — 1,338.45 hours x $1,300 per=hour $1,739,985.00

Autumn Waters — 1,446.68 hours x $800 per lour $917,344.00

Michael Schneider — 533.22 hours x $800 per lour $426,576.00

TOTAL $3,410,755.00
. CONCLUSION

As explained, the second step to calculate attosrfegs set forth in Hsprovides that the
Court use its “sound discretion” and consider the 12 Fdstors to “adjust this fee award.” The
Supreme Court clearly intended that theHs21 Factors be considered by tleurt to adjust the
fee upward. Otherwise, there would have been no reason to include thessd 6 “adjust”
the fee; the Nevada Supreme Court could have merely ordered a straight calculation of
worked multiplied by a reasobke hourly rate. Moreover, it is clear that the application ofithe

HsuFactorswarrants an upward adjustment of the attorney fee. Furthermore, the City’s litigq

27

aters

hot

ation




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

tactics in this case warrant an upward adjustpierniot only encourage counsel t&eaadifficult
constitutional cases such as thist also to discourage the government from trying to suppr
constitutional rights through a war of attrition

Based on the foregoing, the Landowners’ requesttamay fee award in the amount o
$3,410,755.00. The Landowners also request reimbursement of fees paid for the Law Offi
Kermitt L. Waters legal assistants in the amount of $44,912.50.

DATED this 9" day of Decembe2021.

LAW OFFICES OF KERMITT L. WATERS

/s/ Autumn L. Waters

Kermitt L. Waters, Esq. (NSB 2571)
James J. Leavitt, Esq. (NSB 6032)
Michael A. Schneider, Esg. (NSB 8887)
Autumn L. Waters, Esq. (NSB 8917)
704 South Ninth Street

Las Vegas, Nevada 89101

Telephone: (702) 738877

Facsimile: (702) 731964
Attorneys for Plaintiffs Landowners
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that on the 9 day of DecembeR021, pursuant to NRCP 5(l3 true and correct copy of thd
foregoing:PLAINTIFF LANDOWNERS’ MOTION FOR ATTORNEY FEES was served on
the below via the Court’s electronic filing/service system and/or deposited for mailing in the

Mail, postage prepaid and addressed to, the following:

CERTIFICATE OF SERVICE

| HEREBY CERTIFY that | am an employee of the Law Offices of Kermitt L. Waters, 4

McDONALD CARANO LLP
George F. Ogilvie Ill, Esq.
Christopher Molina, Esq.

2300 W. Sahara Aveie, Suite 1200
Las Vegas, Nevada 89102
gogilvie@mcdonaldcarano.com
cmolina@mcdonaldcarano.com

LAS VEGAS CITY ATTORNEY'S OFFICE
Bryan Scott, Esq., City Attorney

Philip R. Byrnes, Esq.

Rebecca Wolfson, Esq.

495 S. Main Street,"8Floor

Las Vegas, Nevada 89101
bscott@lasvegasnevada.gov
pbyrnes@Ilasvegasnevada.gov
rwolfson@lasvegasnevada.gov

SHUTE, MIHALY & WEINBERGER, LLP
Andrew W. Schwartz, Esq.

Lauren M. Tarpey, Esq.

396 Hayes Street

San Francisco, California 94102
schwartz@smwlaw.com
[tarpey@smwlaw.com

s/ Sandy Guerra
an employee of the Law Offices of Kermitt L. Waters
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Electronically Filed

12/9/2021 3:43 PM

Steven D. Grierson
DK N Ll

MOT

LAW OFFICES OF KERMITT L. WATERS

Kermitt L. Waters, Esq., Bar No. 2571

kermitt@kermittwaters.com

James J. Leavitt, Esq., Bar No. 6032

jim@kermittwaters.com

Michael A. Schneider, Esq., Bar No. 8887

michael@kermittwaters.com

Autumn L. Waters, Esq., Bar No. 8917

autumn@kermittwaters.com

704 South Ninth Street

Las Vegas, Nevada 89101

Telephone:  (702) 733-8877

Facsimile:  (702) 731-1964

Attorneys for Raintiff Landowners
DISTRICT COURT

CLARK COUNTY, NEVADA

180 LAND CQ, LLC, a Nevada limited liability Case No.A-17-758528-J
company FORE STARS Ltd., DOE| Dept. No.:XVI

INDIVIDUALS | through X, ROE
CORPORATIONS | through X, and R(Q

LIMITED LIABILITY COMPANIES | through | PLAINTIFF LANDOWNERS' MOTION
X, TO DETERMINE PREJUDGMENT

INTEREST
Plaintiffs,
Hearing Requested
VS.

CITY OF LAS VEGAS political subdivisio of
the State of Nevad®OE government entities
through X, ROE CORPORATIONS I through
ROE INDIVIDUALS | through X, ROE
LIMITED LIABILITY COMPANIES | through
X, ROE quasigovernmental entities | through

fa

Defendant.

COMES NOW Plaintiff Landownersl80 LAND CO.,LLC and FORE STARS Ltd.
(hereinafter “the Landowng?), by and through their attorneys, the Law Offices of Kermitt |
Waters, andhereby files this Motion to Determine Prejudgment Interest.

I

Case Number: A-17-758528-J
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This motion is based upon the papers and pleadings on filapgendix ofexhibits and
declarationsittached hereto and aayidence or argument heard at the time of the hearing on
matter.

DATED this 9" day of December2021.

LAW OFFICES OF KERMITT L. WATERS

[s/ James J. Leavitt

Kermitt L. Waters, Esq. (NSB 2571)
James J. Leavitt, ES(NSB 6032)
Michael A. Schneider, Esq. (NSB 8887)
Autumn L. Waters, Esq. (NSB 8917)
704 South Ninth Street

Las Vegas, Nevada 89101

Telephone: (702) 738877

Facsimile: (702) 731964
Attorneys for Plaintiffs Landowners

MEMORANDUM OF POINTS AND AUTHORITIES

l. INTRODUCTION

This is a constitutional proceedibgought under Aicle 1, Section 8 of the Nevada State
Constitution? A Judgmentof $34,135,000 was entered in favor of Plaintifndowners180
LAND CO., LLC andFORE STARS Ltd(hereinafter “the Landowng?) and against the City of
Las Vegas (hereinafter “the City”). This post trial motion is brought to request that the (
determine the prejudgment interest owed on the $34,135,000 verdia. determine the
prejudgment interest owed, the Landowners request that the Court make three findings: 1) t
interest should commence; 2) the proper interest rate; and, 3) whether interest sho

compounded monthly or annually.

I Nev. Const. art. 188§ 8, 22. See dl$&. Const. amend..V

2 pursuant to NRS 37.175(1) the Landovenare entitled to prejudgment interest until the
judgment is satisfiedlhe City hayet to satisfy the judgment, so the daily interest rate is provig
for the period untithe City satisfies the judgment.

2
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I LAW

Nevada has adoptedryespecific rules for deciding the prejudgment interest award in

he

context of this inverse condemnation action. The following legal argument sets forth these specif

rules and how they apply to this inverse condemnation action.

A. Prejudgment Interest Must be Awarded as Part of the Landowners’ “Just
Compensation” Award.

It is well settled that the constitutional mandate of “just compensation” inclu
prejudgment interest: "Just compensatiorshall include, but is not limited to, compounded
interest and all reasonable costs am#lpenses actually incurred” Nev. Const. art. | §p2
(emphasis addedNRS 37.120(3).It is also well settled that "just compensation” must be "re
substantial, full and ample" and it must put the landowneasngbod a position monetatilgs
shewould have been in had her property not been taken. Id. Therefore, the Larddangrentitied
to an amount of prejudgment interest that is real, substantial, full, and, arhjak will put them
back in the same positiomonetarily astheywould have beerhadtheir property not been taken.
Id.

B. This Court Decides Three Issues to Calculate the Landowners’ Prejudgment
Interest.

Nevada has adopted specific legislation for deciding the prejudgment interest issues
inverse condemnation case, requiring that this Court decide three: i$ubgs date interest
commences; 2) the rate; and, 3) how to compound the interest:

"The court shall determine, in a posttrial hearing, the award of interest and award

as interest the amount of money which will put the person from whom the property

is taken in as good a position monetarily as if the property had not been taken. The
district caurt shall enter an order concerning:

a) The date on which the computation of interest will commence;

b) The rate of interest to be used to compute the award of interest, which
must not be less than the prime rate of interest plus 2 percent; and

3
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C) Whether the inteest will be compounded annually.”
NRS 37.175 (4).
1. First Issue - Interest Must Commence on the Date of First Injury

In an eminent domaiand inverse condemnati@ase, where the market value is not pa

contemporaneously with the taking, “the owner is entitled to interest for the delay in the paymer

from the date of the taking until the date of the payment.” Clark County v., Alp@MNev. 382,

392 (1984).SeealsoMcCarran Int’l Airport v. Sisolak122 Nev. 645 (2006) (affirming award of
prejudgment interest in an inverse condemnation proceeding from the tikagfuntil the date
of payment). The purpose of awarding interest is to compensate the landdamntire delay in
the monetary payment that occurred after the property had been téden.”

Unlike some cases where there is one specific act that results in the taking, here, th
engaged in numerous systematic and aggressive actions toward the Landowners’ 35 Acre H
to prohibit all use of the propertso that the surrounding publmuld use the Landowners’
Property SeeFindings of Fact and ©nclusions of Bw Granting Landowners’ Motion to

Determine Take, filed October 25, 2021 (“FFCL Rak€’). Under these circumstances, the Coy

eC

rope

looks to the first date of compensable injury resulting from the government’s conduct. City o

North Las Vegas v."5& Centennial, LLC, 130 Nev. 619 (2014)€lying on eminent domain

statutes and law to oumence interest in a precondemnatitamages case on the first date ¢
compensable injury).

This Court’s FFCL Re: Takprovides guidancen the first date o€ompensablénjury.
The FFCL Re: Take finds that the Cist, the direction of the surrounding ownedsniedall
Landowner requesto use the 35 Acre Property for a residential use, even though the City’s
Planning Department determined preposed residentialse complied with all City development

standards and all Nevada Revised Statuteirements. FFCL Re: Take, filed October 25, 202

of

own




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

p. 11:5-p. 19:10. The City first denied the 35 Acre stahohe application on June 21, 2017, o

the basis that the Cityas going to approve thélaster Development Agreement (MDA) for thg

=]

entire 250 Aces, but then when the MD&as presented for approval just 42 days later on August

2, 2017, the City denied the MDAd. Finding #86 on page 19 concisely states, “the City den

an application to develop the 35 Acre Property as a-stbime: property and the MDA to develog

ied

the entire 250 Acres. Both denials were contrary to the recommendation of the City’s Plannin

Departnent.” Id. The City thefollowed this up with countless systematic and aggressive acti
to deny all use of the 35 Acre Property. See generally the FFCL Re: Take. Therefore, th
date of injury isat least August 2, 2017, the date of the M@&nal and, accordingly, the
Landowners recommend that this date be asefitihe date on which the computation of intere
will commence” under NRS 37.175(4).

2. Second Issue The Rate of Interest to Be Used to Compute the Award
of Interest.

The Nevada Supreme Court has held that the determination of the interest rate
eminent domain action is a question of fact for the distdatt judgeto decide post trial State

ex rel. Dept. of Transp. v. Bars¥13 Nev. 712 (1997). The Nevada Red Statutes and Nevadsq

eminent domain and inverse condemnation law provide the stamléhis question of fact. NRS
37.175(4) provides that the prejudgment interest rate in an eminent domain case must not
than the prime rate of interest plup&cent. The Nevada Supreme Court has recognizethihat
prime plus 2 percent is tiffloor” - “[s]tatutory interest rates as applied to prejudgment inter
are generally considered as a ‘floor’ on the rate allowable for compensation under the

amendment.”_Clark County v. Alpesupra, at 394. See alState ex rel. Dept. of Transp. v

Barsy, 113 Nev. 712pverruled on unrelated issu@997) (eminent domain case rejecting th
argument that the statutory rate is prima facie evidence of a fair rate and holding the statutg

is a “floor on permissible rates,” |cat 719). This “floor” rate is natsed if competergvidence
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of a more appropriate rate is providé@dnce competent evidence is presented supporting ano
rate of interest as being more appropriate, the district judge must then determine which rate
permit the most resmnable interest rate. Barsy, at 718. The Court reasoned that ju
compensation requires that the landowner “be put in as good position pecasidudlyvould have
been if his property had not been taken” and the “purpose of awarding interest ipnsata
the landowner for the delay in the monetary payment that occurred after the property ha
taken.” Barsyat 718.

Therefore, this Court should determine the proper interest rate based on what rate of
the Landowners could have achieved on $34,135,000 had it been paid on August 2, 2017, t
set forth aboveThis requires the Court to decide fr@per rate of return fron2017(the date of
take)to 2021 (the date of judgment)

In the Barsycase, as one factor to decide the proper interest rate, Mr. Barsy's e
testified that a prudent landowner would have “invested his money in land similar to
condemned” anthedistrict court relied, in part, on this mof return on land as the basis for th
proper interest rate antie Nevada Supreme Court held this substantially supported the dig
court’s interest rate finding. Barsgt 71819. Moreover, as this Court heard extensively duri
this litigation, the Landowners principadse real estatedevelopers who invest itland for the
purpose of future development and/or sale and, therefore, the only way the Landowners
“put in as good position pecuniariig [they] would have been if [their] property had not be
taken” is to consider the rate of return on land shments during the relevant periédTherefore,
the Landowners, followingBarsy, have obtained the rate of return on vacant sifagtgly and

multi-family residential properties in Las Vegas during the relevant periods @IPIIj— which

3 The Landowners have incurred significant other lossea result of the City’s actions in thig
matter including substantial damages to their company, meaniag eben this award of
prejudgment interest will not fully cover all of their losses.
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is consistent vth the legally permissible uses of the 35 Acre Property. Based on this dats
Landowners then suggest a proper rate of return.

a. Rate of Return on Vacant Residential Land Similar to the 35
Acre Property, Following the BarsyDecision

To determme the rate of return on land similar to the 35 Acre Propertthe years 2017
- 2021, the Landowners provided sources: 1) an analysis by expert appraiser Tio DiFederi
and, 2) an analysis bgal estate expert, Bill Lenhart. Exhiblt&nd 2, respectively.

Analysis by Appraiser Tio DiFedericd — Mr. DiFederico researchednd

analyzedthe appreciation rate for vacant residented in Las Vegas from August 2, 2017
September, 2021. Hmnsidered Colliers International Research & Forecast Repomsthe ¥
quarter 2017 through®uarter 2021, which reported an increase of 190.2% for vacant reside
land in the Southwest submarket of Las Vegabke-location of the 35 Acre Proper(which
equates to 30.5% per year, to be compounded annuallyxhibit 1, p. 1 and p. 3, Summary
Chart. He also considered data compiled by Cq$tapurce relied upon by expert appraisers t
compiles property sales in Las Vegas, which showed an increase of 128.6% for vacant resi
land in Las Vegas from 2012621 (which equates to 23% per year, to be compounded
annually). Exhibit1, p. 2 and p. 3, Summaghart. Healso considered the rate increase fq
vacant residential finishddts sold in the Summit, a residential area in Summerlin, which shoy
an increase of 97.1% from 202021 (which equates to 18.9%er year, to be compounded
annually). Exhibit1,p.2 and p. 3, Summa®hart. Mr. DiFederico also considered the sale af
resale of five vacant residential propertied.as Vegas during the relevant 202021 period,

which showed an increase of 23% per year, to be compounded annually. Exhilgt 4. Mr.

4 Mr. DiFederico confirms by Declaration that all of theadim his report is considered relevary
and reliable in his field of expertise and is true and correct. Ext#piDeclaration of Tio
DiFederica
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DiFederico then concludes that an investor who purchasatergial land in the area of the 35

Acre Property in 2017 and held that investment until 2021, would have received a rate of reurn

23%, to be compounded annually. Id. This analysis is consistent with the analysis thg
approved in th@arsycase.

Analysis by Real Estate Expert Bill Lenhat®—Mr. Lenhat is the managing member of

a large real estate brokerage compar8unbeltDevelopment and Realty Partners, LLC. Hg

researchedevenproperties that were originally purchasedimyestors aClark County auction
(involving BLM / Clark County Aviation properties) and then resold that property during
relevant 20172021 period.Exhibit2. All eight of the sales and-eales involveracant residential
land in the southwest sector of the Las Vegas vallegar the area of the 35 Acre Properiy.
These eight sales and resales showed an annual rate of return on these residential prop
39.40%, 25.81%, 47.82%, 47.99%, 45.5086,50%, 22.03%, and 15.32%. Id. He conclude
based on his research and analysis, that an investor that invested $34,135,000 in vacant re
land in the Southwest sector of Las Vegas in 2017 and resold it in 2021 would reasonably
an annual rate of return @5-27%, to be compounded annually Id. This analysis is also
consistent with the analysis that was approved in the Bassy.

Therefore, a proper rate of return (interest rate) to apply in specific context of this in
condemnation case &ther 23% or 227%, to be compounded annually.

3. Third Issue - Whether the Interest Will Be Compounded

The final determination this Court must make to calculate the prejudgment intere

whether the interest will be compoundathually or more often. TheeMada Constitutiostates,

“[[lust compensation shall include, but is not limited to, compounded irgeaad all reasonable

5 Mr. Lenhat confirms by Declaration that all of the data in his report is considered relevant
reliable in his field of expertise and is true and correct. Exhibit 2A, DeclaratiBill aienhatrt.
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costs and expenses actually incurred” Nev. Const. art. | §&(hasis addedNRS 37.175(1)
further provides that this compounding continues “until the date the judgment is satisi
Therefore, the interest 