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2019-01-17

Reporter's Transcript of Plaintiff's Request for
Rehearing, re issuance of Nunc Pro Tunc Order

00001 - 00014

2020 02 19

Order of Remand

00015 - 00031

2020-08-04

Plaintiff Landowners' Motion to Determine "Property
Interest"

00032 - 00188

2020-09-09

Exhibit 18 to Reply in Support of Plaintiff Landowners'
Motion to Determine "Property Interest - May 15, 2019,
Order

00189 - 00217

2020-09-17

Reporter's Transcript of Hearing re Plaintiff Landowners'

Motion to Determine "Property Interest”

1,2

00218 - 00314

2020-11-17

Reporter's Transcript of Hearing re The City Of Las
Vegas Motion to Compel Discovery Responses,
Documents and Damages Calculation and Related
Documents on Order Shortening Time, provided in full
as the City provided partial

00315 - 00391

2021-03-26

Plaintiff Landowners' Motion to Determine Take and for
Summary Judgment on the First, Third and Fourth
Claims for Relief

00392 - 00444

2021-03-26

Exhibits to Plaintiff Landowners' Motion and Reply to
Determine Take and for Summary Judgment on the
First, Third and Fourth Claims for Relief and Opposition
to the City's Counter-Motion for Summary Judgment

00445 - 00455

Exhibit 1 - Findings of Fact and Conclusions of Law
Regarding Plaintiff Landowners’ Motion to Determine
“Property Interest”

2,3

00456 — 00461

10

Exhibit 7 - Findings of Fact and Conclusions of Law
Regarding Plaintiffs’ Motion for New Trial, Motion to
Alter or Amend and/or Reconsider the Findings of Fact
and Conclusions of Law, Motion to Stay Pending
Nevada Supreme Court Directives

00462 — 00475

11

Exhibit 8 - Order Granting the Landowners’
Countermotion to Amend/Supplement the Pleadings;
Denying the Landowners’ Countermotion for Judicial
Determination of Liability on the Landowners’ Inverse
Condemnation Claims

00476 — 00500

12

Exhibit 26 - Findings of Fact, Conclusions of Law and
Judgment Granting Defendants Fore Stars, Ltd., 180
Land Co LLC, Seventy Acres LLC, EHB Companies
LLC, Yohan Lowie, Vickie Dehart and Frank Pankratz’s

00501 - 00526
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NRCP 12(b)(5) Motion to Dismiss Plaintiffs’ Amended
Complaint

13

Exhibit 27 - Notice of Entry of Findings of Fact,
Conclusions of Law, Final Order of Judgment, Robert
Peccole, et al v. Peccole Nevada Corporation, et al.,
Case No. A-16-739654-C

00527 — 00572

14

Exhibit 28 - Supreme Court Order of Affirmance

00573 — 00578

15

Exhibit 31 — June 13, 2017 Planning Commission
Meeting Transcript — Agenda Item 82, provided in full
as the City provided partial

00579 - 00583

16

Exhibit 33 — June 21, 2017 City Council Meeting
Transcript — Agenda Items 82, 130-134, provided in full
as the City provided partial

3,4

00584 - 00712

17

Exhibit 34 - Declaration of Yohan Lowie

00713 - 00720

18

Exhibit 35 - Declaration of Yohan Lowie in Support of
Plaintiff Landowners’ Motion for New Trial and Amend
Related to: Judge Herndon’s Findings of Fact and
Conclusion of Law Granting City of Las Vegas’ Motion
for Summary Judgment, Entered on December 30, 2020

00721 - 00723

19

Exhibit 36 - Master Declaration of Covenants,
Conditions Restrictions and Easements for Queensridge

00724 - 00877

20

Exhibit 37 - Queensridge Master Planned Community
Standards - Section C (Custom Lot Design Guidelines

00878 — 00880

21

Exhibit 40- 08.04.17 Deposition of Yohan Lowie, Eighth
Judicial District Court Case No. A-15-729053-B (Binion
v. Fore Stars)

4,5

00881 — 00936

22

Exhibit 42 - Respondent City of Las VVegas’ Answering
Brief, Jack B. Binion, et al v. The City of Las Vegas, et
al., Eighth Judicial District Court Case No. A-17-
752344-]

00937 — 00968

23

Exhibit 44 - Original Grant, Bargain and Sale Deed

00969 - 00974

24

Exhibit 46 - December 1, 2016 Elite Golf Management
letter to Mr. Yohan Lowie re: Badlands Golf Club

00975 - 00976

25

Exhibit 48 - Declaration of Christopher L. Kaempfer

00977 — 00981

26

Exhibit 50 - Clark County Tax Assessor’s Property
Account Inquiry - Summary Screen

00982 — 00984

27

Exhibit 51 - Assessor’s Summary of Taxable Values

00985 — 00987
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28 EXthIF 52 - State Board of Equalization Assessor 5 00988 - 00994
Valuation
Exhibit 53 - June 21, 2017 City Council Meeting

29 Combined Verbatim Transcript S 00995 -01123
Exhibit 54 - August 2, 2017 City Council Meeting

30 Combined Verbatim Transcript 5,6 01124 -01279

31 Exhibit 55 -'Clty Required Concessions signed by 6 01280 — 01281
Yohan Lowie

30 Exhibit 56 - Badlands Development Agreement CLV 6 01282 — 01330
Comments

33 Exhibit 58 - Development Agreement for the Two Fifty 6,7 01331 -01386
Exhibit 59 - The Two Fifty Design Guidelines, i

34 Development Standards and Uses ! 01387 - 01400

35 Exhlblt_ 60 - The Two Fifty Development Agreement’s 7 01401 — 01402
Executive Summary
Exhibit 61 - Development Agreement for the Forest at

36 Queensridge and Orchestra Village at Queensridge 7,89 01403 - 02051

37 E_xhlblt_ 62 - Department of Planning Statement of 9, 10 02052 — 02073
Financial Interest
Exhibit 63 - December 27, 2016 Justification Letter for

38 General Plan Amendment of Parcel No. 138-31-702-002 10 02074 - 02077
from Yohan Lowie to Tom Perrigo

39 E_xhlblt_ 64 - Department of Planning Statement of 10 02078 — 02081
Financial Interest
Exhibit 65 - January 1, 2017 Revised Justification letter

40 for Waiver on 34.07 Acre Portion of Parcel No. 138-31- 10 02082 — 02084
702-002 to Tom Perrigo from Yohan Lowie

a1 E_xhlblt_ 66 - Department of Planning Statement of 10 02085 — 02089
Financial Interest

42 E_xhlblt_ 67 - Department of Planning Statement of 10 02090 — 02101
Financial Interest
Exhibit 68 - Site Plan for Site Development Review,

43 Parcel 1 @ the 180, a portion of APN 138-31-702-002 10 02102 - 02118
Exhibit 69 - December 12, 2016 Revised Justification
Letter for Tentative Map and Site Development Plan

a4 Review on 61 Lot Subdivision to Tom Perrigo from 10 02119 -02121
Yohan Lowie
Exhibit 70 - Custom Lots at Queensridge North Purchase

45 Agreement, Earnest Money Receipt and Escrow 10, 11 02122 — 02315
Instructions

46 Exhibit 71 - Location and Aerial Maps 11 02316 — 02318
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47 Ex_h|b|t 72 - City Photos of Southeast Corner of Alta 11 02319 — 02328
Drive and Hualapai Way

48 Exhibit 74 - Ju_ne 21, 2017 Planning Commission Staff 11 02329 — 02356
Recommendations

49 EXhIl?It 75 - Fepruary 14, 2017 Planning Commission 11 02357 — 02437
Meeting Verbatim Transcript

50 Exhibit 77 - Ju_ne 21, 2017 City Council Staff 11 02438 — 02464
Recommendations

51 Exhibit 78 - August 2, 2017 City Council Agenda 12 02465 — 02468
Summary Page

59 E_xhlblt_ 79 - Department of Planning Statement of 12 02469 — 02492
Financial Interest

53 Exhibit 80 - Bill No. 2017-22 12 02493 - 02496

54 Exhibit 81 - Development Agreement for the Two Fifty 12 02497 — 02546

55 Exhibit 82 - Addendum to the Development Agreement 12 02547 — 02548
for the Two Fifty
Exhibit 83 - The Two Fifty Design Guidelines,

>0 Development Standards and Permitted Uses 12 02549 02565
Exhibit 84 - May 22, 2017 Justification letter for

57 Development Agreement of The Two Fifty, from Yohan 12 02566 — 02568
Lowie to Tom Perrigo

58 Exhibit 85 - Aerial Map of Subject Property 12 02569 - 02571
Exhibit 86 - June 21, 2017 emails between LuAnn D.

59 Holmes and City Clerk Deputies 12 0257202578

60 Exhibit 87 - Flood Damage Control 12 02579 - 02606
Exhibit 88 - June 28, 2016 Reasons for Access Points off

61 Hualapai Way and Rampart Blvd. letter from Mark 12 02607 — 02613
Colloton, Architect, to Victor Balanos
Exhibit 89 - August 24, 2017 Access Denial letter from

62 City of Las Vegas to Vickie Dehart 12 02614 - 02615

63 Exhl_bl_t 91 - 8.10.17 Application for Walls, Fences, or 12 02616 — 02624
Retaining Walls
Exhibit 92 - August 24, 2017 City of Las Vegas

64 Building Permit Fence Denial letter 12 02625 - 02626
Exhibit 93 - June 28, 2017 City of Las Vegas letter to
Yohan Lowie Re Abeyance Item - TMP-68482 -

65 Tentative Map - Public Hearing City Council Meeting of 12 02627 - 02631
June 21, 2017
Exhibit 94 - Declaration of Vickie Dehart, Jack B.

66 Binion, et al. v. Fore Stars, Ltd., Case No. A-15-729053- 12 02632 - 02635

B
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Exhibit 106 — City Council Meeting Transcript May 16,

67 2018, Agenda Items 71 and 74-83, provided in full as the 12,13 02636 — 02710
City provided partial

68 Exhibit 107 - Bill No. 2018-5, Ordinance 6617 13 02711 - 02720

69 Exhibit 108 - Bill No. 2018-24, Ordinance 6650 13 02721 - 02737
Exhibit 110 - October 15, 2018 Recommending

70 Committee Meeting Verbatim Transcript 13 02738 - 02767
Exhibit 111 - October 15, 2018 Kaempfer Crowell Letter

& re: Proposed Bill No. 2018-24 (part 1 of 2) 13,14 02768 — 02966
Exhibit 112 - October 15, 2018 Kaempfer Crowell Letter

72 re: Proposed Bill No. 2018-24 (part 2 of 2) 14,15 02967 — 03220

73 Exhlblt_114 - 5.16.18 City Council Meeting Verbatim 15 03221 — 03242
Transcript

74 E_xhlblt 115_ - 5.14.18 Bill No. 2018-5, Councilwoman 15 03243 — 03249
Fiore Opening Statement

75 Exhlt_)lt 116 - M_ay 14, 201&_3 Recommending Committee 15 03250 — 03260
Meeting Verbatim Transcript
Exhibit 120 - State of Nevada State Board of

76 Equalization Notice of Decision, In the Matter of Fore 15 03261 - 03266
Star Ltd., et al.
Exhibit 121 - August 29, 2018 Bob Coffin email re

" Recommend and Vote for Ordinance Bill 2108-24 15 03267 - 03268
Exhibit 122 - April 6, 2017 Email between Terry

8 Murphy and Bob Coffin 15 03269 - 03277
Exhibit 123 - March 27, 2017 Letter from City of Las

79 Vegas to Todd S. Polikoff 15 03278 - 03280

80 EXhIl?It 124 - ngruary 14,'2017 Planning Commission 15 03281 — 03283
Meeting Verbatim Transcript

81 Exhibit 125 - Steve Seroka Campaign Letter 15 03284 - 03289

82 Exhibit 126 - Coffin Facebook Posts 15 03290 - 03292

83 Exhibit 127 - September 17, 2018 Coffin text messages 15 03293 - 03305

84 E>.<h|b|t '128 - _Septerr}ber 26 2018 Email to Steve Seroka 15 03306 — 03307
re: meeting with Craig Billings

85 Exhibit 130 - August 30, 2018 Email between City 15 03308 — 03317
Employees

86 Exhibit 134. - De_cembe_r {30, 2014 Letter to Frank 15 03318 — 03319
Pankratz re: zoning verification

87 Exhibit 136 - 06.21.18 HOA Meeting Transcript 15, 16 03320 - 03394

88 Exhibit 141 — City’s Land Use Hierarchy Chart 16 03395 - 03396
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The Pyramid on left is from the Land Use &
Neighborhoods Preservation Element of the Las Vegas
2020 Master Plan,

The pyramid on right is demonstrative, created by
Landowners’ prior cancel counsel

89

Exhibit 142 - August 3, 2017 deposition of Bob Beers,
pgs. 31-36 - The Matter of Binion v. Fore Stars

16

03397 - 03400

90

Exhibit 143 - November 2, 2016 email between Frank A.
Schreck and George West I11

16

03401 - 03402

91

Exhibit 144 -January 9, 2018 email between Steven
Seroka and Joseph Volmar re: Opioid suit

16

03403 - 03407

92

Exhibit 145 - May 2, 2018 email between Forrest
Richardson and Steven Seroka re Las Vegas Badlands
Consulting/Proposal

16

03408 — 03410

93

Exhibit 150 - Affidavit of Donald Richards with
referenced pictures attached, which the City of Las
Vegas omitted from their record

16

03411 - 03573

04

Exhibit 155 - 04.11.84 Attorney General Opinion No.
84-6

16

03574 - 03581

95

Exhibit 156 - Moccasin & 95, LLC v. City of Las Vegas,
Eighth Judicial Dist. Crt. Case no. A-10-627506,
12.13.11 City of Las Vegas’ Opposition to Plaintiff
Landowner’s Motion for Partial Summary Judgment on
Liability for a Taking (partial)

16

03582 — 03587

96

Exhibit 157 - Affidavit of Bryan K. Scott

16

03588 — 03590

97

Exhibit 158 - Affidavit of James B. Lewis

16

03591 - 03593

98

Exhibit 159 - 12.05.16 Deposition Transcript of Tom
Perrigo in case Binion v. Fore Stars

16

03594 - 03603

99

Exhibit 160 - December 2016 Deposition Transcript of
Peter Lowenstein in case Binion v. Fore Stars

16, 17

03604 — 03666

100

Exhibit 161 - 2050 City of Las Vegas Master Plan
(Excerpts)

17

03667 — 03670

101

Exhibit 163 - 10.18.16 Special Planning Commission
Meeting Transcript (partial)

17

03671 -03677

102

Exhibit 183 and Trial Exhibit 5 - The DiFederico Group
Expert Report

17

03678 — 03814

103

Exhibit 189 - January 7, 2019 Email from Robert
Summerfield to Frank Pankratz

17

03815 - 03816

104

Exhibit 195 - Declaration of Stephanie Allen, Esq.,
which Supports Plaintiff Landowners' Reply in Support
of: Plaintiff Landowners' Evidentiary Hearing Brief #1:

17

03817 — 03823
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Memorandum of Points and Authorities Regarding the
Landowners' Property Interest; and (2) Evidentiary
Hearing Brief #2: Memorandum of Points and
Authorities Regarding the City's Actions Which Have
Resulted in a Taking of the Landowners' Property

105

Exhibit 198 - May 13, 2021 Transcript of Hearing re
City's Motion for Reconsideration of Order Granting in
Part and Denying in Part the Landowners' Motion to
Compel the City to Answer Interrogatories

17,18

03824 - 03920

106

2021-04-21

Reporter's Transcript of Motion re City of Las Vegas'
Rule 56(d) Motion on OST and Motion for
Reconsideration of Order Granting in Part and Denying
in Part the City's Motion to Compel Discovery
Responses, Documents and Damages Calculation and
Related Documents

19

03921 - 04066

107

2021-07-16

Deposition Transcript of William Bayne, Exhibit 1 to
Plaintiff Landowners’ Motion in Limine No. 1: to
Exclude 2005 Purchase Price, provided in full as the
City provided partial

19

04067 — 04128

108

2021-09-13

Reporter's Transcript of Hearing re Plaintiff Landowners'
Motion to Determine Property Interest in Eighth Judicial
District Court Case No. A-18-775804-J, Judge Sturman,

provided in full as the City provided partial

19, 20

04129 - 04339

109

2021-09-17

Reporter's Transcript of Hearing re Plaintiff Landowners'
Motion to Determine Property Interest in Eighth Judicial
District Court Case No. A-18-775804-J, Judge Sturman,

provided in full as the City provided partial

20, 21

04340 - 04507

110

2021-09-23

Reporter's Transcript of Hearing re Plaintiff Landowners'
Motion to Determine Take and For Summary Judgment
on the First, Third and Fourth Claim for Relief

21, 22

04508 — 04656

111

2021-09-24

Reporter's Transcript of Hearing re Plaintiff Landowners'
Motion to Determine Take and For Summary Judgment
on the First, Third and Fourth Claim for Relief

22,23

04657 — 04936

112

2021-09-27

Reporter's Transcript of Hearing re Plaintiff Landowners'
Motion to Determine Take and For Summary Judgment
on the First, Third and Fourth Claim for Relief

23

04937 - 05029

113

2021-09-28

Reporter's Transcript of Hearing re Plaintiff Landowners'
Motion to Determine Take and For Summary Judgment
on the First, Third and Fourth Claim for Relief

23,24

05030 - 05147

114

2021-10-26

Reporter's Transcript of Hearing re Plaintiff Landowners'
Motion for Summary Judgment on Just Compensation
on Order Shortening Time

24

05148 — 05252
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115 | 2021-10-27 | Reporter's Transcript of Hearing re Bench Trial 24 05253 - 05261
Y Reporter's Transcript of Hearing re City's Motion for B
116 | 2022-01-19 Immediate Stay of Judgment on OST 24,25 05262 - 05374
117 | 2022-01-27 Plaintiff ILandowners' Reply in Support of Motion for o5 05375 — 05384
Attorney's Fees
Reporter's Transcript of Hearing re Plaintiff Landowners'
118 | 2022-02-03 | Motion to Determine Prejudgment Interest and Motion 25 05385 - 05511
for Attorney Fees
Reporter's Transcript of Hearing re City of Las Vegas'
119 | 2022-02-11 | Motion to Amend Judgment (Rules 59(e) and 60(b) and 25, 26 05512 — 05541
Stay of Execution
Yy Order Granting in Part and Denying in Part the City of i
120 | 2022-02-16 Las Vegas' Motion to Retax Memorandum of Costs 26 05542 - 05550
121 | 2022-02-16 Or(_jer Granting Plaintiffs Landowners' Motion for 26 05551 -05558
Reimbursement of Property Taxes
Notice of Entry of Order Granting Plaintiffs
122 | 2022-02-17 | Landowners' Motion for Reimbursement of Property 26 05559 — 05569
Taxes
Notice of Entry of: Order Granting in Part and Denying
123 | 2022-02-17 | in Part the City of Las Vegas' Motion to Retax 26 05570 - 05581
Memorandum of Costs
124 | 2022-02-18 Order Grantlng Plaintiff Landov_vners Motion for 26 05582 — 05592
Attorney Fees in Part and Denying in Part
Notice of Entry of: Order Granting Plaintiff Landowners'
125 | 2022-02-22 Motion for Attorney Fees in Part and Denying in Part 26 05593 - 05606
ey Order Denying City of Las Vegas' Motion to Amend B
126 | 2022-02-25 Judgment (Rules 59(e) and 60(b)) and Stay of Execution 26 05607 - 05614
Notice of Entry of: Order Denying City of Las Vegas'
127 | 2022-02-28 | Motion to Amend Judgment (Rules 59(e) and 60(b)) and 26 05615 - 05625

Stay of Execution




CERTIFICATE OF SERVICE

| hereby certify that the foregoing APPENDIX TO ANSWER TO
PETITIONER’S EMERGENCY PETITION FOR WRIT OF MANDAMUS, OR IN

THE ALTERNATIVE, WRIT OF CERTIORARI - VOLUME 23 was filed

electronically with the Nevada Supreme Court on the 8" day of March, 2022. Electronic Service

of the foregoing document shall be made in accordance with the Master Service List as follows:

McDONALD CARANO LLP
George F. Ogilvie Ill, Esq.
Christopher Molina, Esq.

2300 W. Sahara Avenue, Suite 1200
Las Vegas, Nevada 89102
gogilvie@mcdonaldcarano.com
cmolina@mcdonaldcarano.com

LAS VEGAS CITY ATTORNEY’S
OFFICE

Bryan Scott, Esq., City Attorney
Philip R. Byrnes, Esq.

Rebecca Wolfson, Esq.

495 S. Main Street, 6™ Floor

Las Vegas, Nevada 89101
bscott@lasvegasnevada.gov
pbyrnes@lasvegasnevada.gov
rwolfson@lasvegasnevada.gov

SHUTE, MIHALY &
WEINBERGER, LLP
Andrew W. Schwartz, Esq.
Lauren M. Tarpey, Esq.

396 Hayes Street

San Francisco, California 94102
schwartz@smwlaw.com
ltarpey@smwlaw.com

/s/ Sandy Guerra

An Employee of the Law Offices of Kermitt L. Water

10


mailto:gogilvie@mcdonaldcarano.com
mailto:cmolina@mcdonaldcarano.com
mailto:schwartz@smwlaw.com
mailto:ltarpey@smwlaw.com
mailto:bscott@lasvegasnevada.gov
mailto:pbyrnes@lasvegasnevada.gov

© 00 N o o b~ w N e

N D NN NN R B R R R R R R R R
g B W N P O © © N ©o O » W N B O

September 24, 2021 Page 184

This is the first case that uses the
regul atory takings concept. |If you deny all economc
val ue of the property, then it could be the functional
equi val ent of an em nent domain and wll require
conpensati on.

Not much happened until 1978 and the Penn
Central case. And there the Suprene Court said that
this regulation had prohibited devel opnent over G and
Central Term nal under the historic preservation |aws
was not a taking for a variety of reasons.

They established the three-factor test.
What's the econom c inpact of the regulation on the
property owner. Second, did the regulations interfere
w th investnent-backed expectations. The third factor
Is not really relevant in this case.

And the Court said, no, you had historic use
of the terminal. You can't segnent the property and
develop in the airspace. It doesn't neet the Penn
Central test.

Fast forward to 1992 and the Lucas case.
Before we get there, tab 10. Your Honor, tab 10 is the
Loretto case. And Sisolak is based on Loretto. In
Loretto, this is a 1982 case, the U S. Suprene Court
said it's a physical taking. It's different than a

t aki ng where an agency excessively regul ates the use of

Redtime Trias 702-277-0106 kim@reatimetrials.com

RA 04841
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property by the owner

This precludes the owner from excl udi ng
others fromthe property. It doesn't involve a permt
application. The City's ordinance required Ms. Loretto
to allow cable TV facilities on her rental apartnent
building. Court said it was a physical taking.

Now, let's fast forward to 1992. The Lucas
case. There's a lot of litigation in between. But the
Lucas case tried to inpose some rules. Court in Lucas
said, if a regulation does either of these two things,
if it either requires the owner to allow other people
to invade their properly physically, to go on their
property, not just to look at it, the devel oper clains
that a physical taking is if the Cty so-called
preserves the Badl ands as a view shed. That's a
regul atory taking, a regulation of use, of the owner's
use. |It's not a physical taking unless the Gty
statute authorizes the public to go on the property.

So the Lucas court said, there are two
situations in which we are going to find a categorical
taking. And we're not going to consider the Penn
Central factors. And the two are as follows: A
regul ation that denies all economcally viable use of
the property, w peout. Renenber, the local public

agenci es have broad authority to regulate the use of

Redtime Trias 702-277-0106 kim@reatimetrials.com

RA 04842
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land. And if they go too far and they do sonething
that's functionally equivalent to an em nent domain,
the Suprenme Court is saying, it's got to be pretty bad,
got to be a w peout, it's a categorical taking.

O if the agency adopts a law that requires
the owner to allow others on their property, that's a
physi cal taking.

So the court said there, we're going to cal
these categorical takings. Don't need to go through
the Penn Central factors. |f you can prove a w peout
or a physical invasion, you need to be conpensated
wi t hout further proof. It said, if you can't show
either of those categorical takings, then you' re at
Penn Central and you have to address the three Penn
Central factors.

Then fast forward again to 2005 and the
Lingle case. In the Lingle case, the court said sone
very inportant things. And it really brought into
focus what are takings about. Prior to Lingle, prior
to the 2005 Lingle case, the court had held that courts
can get involved in whether the government is making a
good or bad decision and call it a taking. And | think
that's what the devel oper's evidence here is, hey, this
was unfair, this was a bad decision. Particularly with

the deci sion about requiring a certain type of

Redtime Trias 702-277-0106 kim@reatimetrials.com

RA 04843
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application for a fence or for access. They're saying,
t hese are bad deci si ons.

And courts had indulged that. They had --

THE COURT: | didn't necessarily look at it
that way. | think they were using that as an
illTustration as to whether there was a physical taking
or not inthis case. And understand this, renenber
this, I"'mnot here to judge the actions; right. That's
why | was pretty clear at the very outset. And | even
said this. | realize city council, they're not I|ike
courts. W don't make deci sions based upon politics.
That's their realm That's what they do. | just
wanted to be really clear that | understood that.

MR, SCHWARTZ: | know the Court was very
concerned over this fence and the access. And | agree
with the Court's analysis. The Court can't second
guess those decisions. Those decisions are -- in fact,
there's a process for challenging those decisions. And
this is not the right proceeding to do that. Could be
an adm nistrative appeal. |If not, there's a petition
for judicial review. That's where you deci de whet her
it's a good |law or a bad | aw, whether the
deci si on-maker nade a right decision. W don't have a
record of what was before the decision-maker here.

So the access and fence is a red herring. It

Redtime Trias 702-277-0106 kim@reatimetrials.com

RA 04844
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has nothing to do with whether there was a taking. A
taking requires a w peout or near W peout or
interference with investnent-backed expectations.

Let ne get back to Lingle.

THE COURT: Which one is that, sir?

MR. SCHWARTZ: The Lingle, |I do not have -- |

don't have the opinion of the Lingle.

THE COURT: o ahead and read. 1'I1l listen.
MR, SCHWARTZ: | can tell you what it says.
First of all, we're not going to get involved in these

deci si ons about whether land use regulation is good or
bad. The takings doctrine assunmes the regulation is
valid. It assumes the regulation is valid, but it goes
too far. It wpes out the value or it interferes with
I nvest ment - backed expectations.

If the regulation is invalid, then you
challenge it by a PJR or sonme equitable option and get
it overturned. But if it's a valid regulation and it
goes too far, it's too burdensome. There has to be a
limt to what the government can do in regul ating use
of property.

So the court said, yeah, we've got these
categorical takings. W've got -- and then we have
categorical, a w peout or a physical invasion, and then

we have Penn Central. The court there said, you know,
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we're dealing with the takings clause. It says take.
And the history and the original intent of the takings
cl ause was for em nent domain, direct condemmation. |If
we're going to say that a regulation of use is the
functional equivalent of an em nent domain, then it's
got to be really bad.

So in Lingle, the court said that a taking
under any test, a regulation of use taking, has to be

pretty nmuch the functional equivalent of an em nent

domai n even in the Penn Central context. It was
explicit. It said, whether it's Lucas, a w peout,
whet her it's Penn Central, it's got to be a near

W peout or a wipeout for it to be really like a take,
| i ke an em nent domai n.

THE COURT: Now, in following that, and it
raises a question in the earlier session this norning.
And I"'mlistening to you, and | was wonderi ng
whether -- and it's ny recollection in reading Sisolak,
and that's why | pointed that out earlier this norning
where Justice Maupin in his dissent pointed out, yeah,
| think you should have fol |l owed Penn Central. But one
of the issues he raised was futility. And so ny
question is this. Do | consider that in any respect as
far as the argunent you're making or | just should

ignore that? | don't know. |'mjust thinking about
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this whol e concept because we did talk a little bit
about Penn Central.

MR, SCHWARTZ: Well, futility. You're
tal ki ng about rightness requirenment, Your Honor. That
Is our first argunent. | first need to break down -- |
first need to break down the devel oper's clains.
Because the devel oper has deliberately confused the
record. And for the Court to understand how to apply
the law, you first need to know what is the devel oper
claimng. And they have obfuscated what they're
cl ai m ng.

Tab 9 is their conplaint, is the operative
conplaint. Now, by the way, Your Honor, before |I go
through this, we need to know what happened in Lucas.
So Lucas, on the South Carolina coast, |ots of houses,
two vacant lots. |It's zoned for residential
devel opnent, single-famly lots. These are
single-famly lots. Master plan says single-famly
devel opnent .

Lucas buys the lots under that schene. Big
hurricane hits the coast. Wpes out all these houses.
The | egi sl ature says, hey, no nore. W can't have any

nore devel opnent because then there will be nore

storms, they'll weck these houses, |loss of life,
property.
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Lucas, who is on the land side of the Iine or
the sea side of the line, can't devel opment his |lots.
That's the classic taking. That's what the taking
cl ause was supposed to avoid. And, of course, we have
t he opposite situation here.

But in Lucas, the najority referred to those
two types of takings where conpensation i s mandat ed,
the categorical takings. They refer to them as
categorical. In other words, this is a categorically
conpensated if you can prove this.

The dissent referred to the same two tests as
a per se taking. So categorical and per se are
synonynous. They nean the sane thing. Now, that fact
has given the devel oper an entree to really confuse the
| ssues. Because, renenber, you've got a w peout claim
is a categorical claimand a per se claimand a
physi cal takings claimis a categorical claimand a per
se claim

That's allowed the devel oper to say, well,
Sisolak, they don't admt it's a physical takings
claim but it's clear that it isn't. That allows them
to say, because Sisolak is a per se claimand our
w peout claimfor regulation of use is a per se claim
that the rules apply to physical takings clains apply

to the regulation of use claimin their first cause of

Redtime Trias 702-277-0106 kim@reatimetrials.com

RA 04848



© 00 N o o b~ w N e

N D NN NN R B R R R R R R R R
g B W N P O © © N ©o O » W N B O

September 24, 2021 Page 192

action.

This is a deliberate effort to confuse the
I ssues, again, because there's no |aw on their side.
All the law is against them

So let me go through the Sisolak case if |
can, Your Honor.

THE COURT: You have the floor, sir.

MR, SCHWARTZ: And explain. And Sisolak is
at tab 16.

THE COURT: |I'mwth you.

MR. SCHWARTZ: Let ne start with tab 9, which
is their operative pleading. And | will take you
through their first three causes of action.

Their first claimfor relief starts on page
28 of their conplaint. That's tab 9, page 28. Their
first claimis for a categorical taking. And they
al l ege, essentially, that the Cty's denial of the
35-acre applications has denied themall use, w peout.
They don't say w peout, but they do say, all
economcally. So thisis a wpeout claim It's a
claimthat you have denied the owner's use of the
property and wi ped out the val ue.

Ckay. Now, and they say it's a categorica
taking. They don't say it's a per se taking claim

They coul d say, but it is a per se because they nean
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the sane thing. But they haven't made it clear, by
just saying categorical, whether it's a physical taking
claimor a w peout of use.

I n paragraph 170, they do throw in a physical
taking claim "The Cty's actions required the
| andowner to suffer a permanent physical invasion of
his property.”

So that's a different type of categorical or
per se claim but it duplicates their third claim And
the reason it's in here on a regulation of use claim
and also in their third claimfor relief, which is a
physical takings claim is so they can argue to the
Court Sisolak, categorical claim on our first cause of
action, w peout, also a categorical claim So the
rules for physical taking claimapply to our regulation
use claim And they do not. And I will explain that
to the Court. This goes nmainly to the ripeness issue.

The second claimis for a Penn Central
taking. So that's, essentially, well, we don't have a
categorical claim [If we don't have a categorical
claim then we apply the three Penn Central factors and
it's a taking. A lesser show ng, Your Honor, a |esser
show ng than a categorical w peout claim They don't
have to show a wi peout. They only need to show a near

w peout. O that there was interference with their
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I nvest ment - backed expectati on.

Why aren't they noving for sunmary judgmnent
on their Penn Central clain? Because they only paid
$4.5 mllion for a 250-acre golf course, $18,000 an
acre, that's a golf course price. |f they were right
and they had a constitutional right to build whatever
they wanted on the property, they would have paid
$386 mllion, which they say the property is worth if
they have a constitutional right to build on that
property.

The third claimis their, they call it, a
regul atory per se claim-- taking. Yes, they claim
that the City's regulation is Bill 2018-24 required the
owner to submt to physical occupation of his property.
They're not specific here in this cause of action.

They don't nmention that. They just say the Cty's act,
and they're very vague about that.

This is a physical takings claim It's a
per se claim It's a categorical claim Their first
cause of action is a categorical and a per se claim
The reason they use this term nology and they use it so
confusingly, is because they want the Court to apply
physi cal taking rules to wi pe out use clains.

And the devel oper goes so far as to say in

his papers -- I'mnot sure | can find it. The
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devel oper goes so far as to call their clains
categorical per se clains or per se categorical clains,
which is |like saying a wi peout wi peout claimor a
physi cal physical taking claim This is deliberately
confusi ng, Your Honor, because of this issue of
ri peness.

So let's get into the ripeness doctrine here.
And Judge Herndon had the 60-acre case. He found
60-acre case, their taking claimwas not ripe. Their
notion to determ ne property interest was nute because
they hadn't applied for two devel opments that had been
denied by the Gty, which is required for ripeness for
a denial of all use taking claim

Ckay. So the core allegation of the first
two causes of action is excessive regulation of a use,
denial of all use. And Justice Maupin in the Sisolak
case said, well, yeah, the majority found this to be a
physi cal takings case. | don't think so. | don't
think it's a physical taking. Because, you know, |
won't get into why. | happen to think Justice Maupin
was correct.

| renmenber reading the Sisolak case when it
came down. | didn't think this was a physical taking
case. Be that as it may, the Nevada Suprene Court says

that it is. Justice Maupin is saying, no, it's not a
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physi cal taking. Therefore, | think this should be
anal yzed under Penn Central. And he refers to the

ri peness doctrine. And he says that, under Penn
Central, you have to file -- the devel oper -- the
burden is on the developer to file two applications and
have them both denied before a case can be ripe for
consi deration, before you can tell how far the

gover nment goes.

The taking claimis you have to w pe out or
nearly w pe out their value. Gay. Well, how do you
know i f they've done that until you know how far the
di scretion goes.

And the court, | think, was naking that
point. Well, the Gty could have said maybe you can
make the golf course work by putting sone, you know,
narrom ng the fairways. Well, if the devel oper didn't
i ke the decision to deny their applications for
residential devel opnent, it was incunbent upon the
devel oper to cone back with an application. And if
they want to sue for that segnented property, for the
35 acres, they have to cone back with an application to
devel op just the 35 acres and have the second
appl i cation deni ed.

The courts are very clear on this, that

that's required before you can nmake a regul ation of use
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argunent. Because you don't know -- because the City
has discretion. It could approve sonething |ess than
what you approve. |If they ask for 100 units in their
35-acre applications, City said, denied. Wll, the
devel oper has to come back with a | ower density or sone
ot her use that would be economc. That's the law. The
Nevada Suprene Court said in the State case, which

is -- that's the law. They rely on the WIIlianmson
County case, which I'mgoing to discuss now.

We're tal king now about only the regulation
of use cases. Again, this notion that zoning confers
property rights, even though it's a preposterous
notion, assume it's true. It only goes to the first
two causes of action. Because there they claimthat
the City, through its regulation, denied their permt
application for the owner's use of the property.
Doesn't relate to the Sisolak case. That's a physical
t aki ngs case. The final decision in this docunent
doesn't apply.

Ckay. So in the WIliamson County case,
1985, the Supreme Court said, okay, we're faced with a
simlar situation. Planned devel opment property.

Devel oper conmes in with a sone unit subdivision
proposal. And the agency says, no. Deni ed.

THE COURT: Kim can you last until 4:15?
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THE COURT REPORTER  Yeah.

THE COURT: (Ckay. Just want to nake sure
you're fine.

MR. SCHWARTZ: So the agency in the
W I lianson County case said, no. Denied.

The devel oper sued for a taking. The Suprene
Court said, no. You don't know if they m ght approve
sonme | ess devel opment or sone ot her devel opnent or a
variance, as the court nentioned. They still have
di scretion to approve sonething. And just one
application isn't enough. You need at |east two
applications, and they have to be deni ed before your
claimis ripe and the court has jurisdiction over your
taki ng cl aim

And, again, in tab 12, the Nevada Suprene
Court adopted this rule. Judge Herndon found in the
65-acre case, because they had not filed two
applications to devel op the 65-acre property standing
alone, their claimwasn't ripe, and granted summary
judgnent for the Gty. Judge Herndon was absol utely
ri ght about that.

And this case is simlar, in that the facts
aren't identical, but they're close. In this case we
only had one application, only one application to

devel op the property. It's incunbent upon the
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devel oper to file an application to just the 35-acre
property before their claimis ripe.

The Master Devel opment Agreenent that the
devel oper cites as a second application doesn't count.
Judge Herndon laid out why. That was for nore than the
35-acre property. The State case says, you have to --
in applying the ripeness doctrine, you have to consider
the property at issue. You can't rely on the City to
do it for you. It's incunbent on a devel oper to test
the Gty's discretion. You have to have two
applications denied before you can raise a taking
claim

Judge Herndon in his ruling, intab 4. And I
refer the Court to that because | really don't have
nearly enough tinme to explain why Judge Herndon was
absolutely correct and why it applies in this case,.

The devel oper argues, well, the ripeness
doctrine doesn't apply to a categorical claim It only
applies to a Penn Central claim That's absolute
nonsense.

We have briefed in our papers that the
authorities are unaninmous that the final decision
ri peness requirenment applies to a categorical claimas
well as a Penn Central claim And by logic, it has to

apply. It has to apply. Because how can you tell --
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If you can't tell whether a near w peout has occurred
because you don't have two deni ed applications, then
you certainly can't tell whether there's been a w peout
I f you don't have two applications.

Your Honor, |'mrunning out of tinme here.
need to go through the Sisolak case and expl ai n what
that case is about because the devel oper is relying so
heavily on it.

THE COURT: Sir, we're going to break at

4:15. It's four o' clock now, for the record. You
can -- here's the problemwe have. And it is a
problem | mean, we're now a day and a half in. And I

do have Monday norning set aside for this matter. And

then that will be two conplete days. And | would

anticipate -- | nmean, you can try a case in tw days;

right? You can. 1've seen it done before. 1've

actually seen -- | mean, actual jury trial in two days.
My point is this. | don't want to stop you

from doi ng what you need to do. You can go ahead into
Sisolak for the next 15 mnutes. W'Il|l break at 4:15.
And, of course, Mnday norning, you can continue your
journey as to what you need to do.

MR. SCHWARTZ: Thank you, Your Honor.
Sisol ak case is tab 16.

THE COURT: Yes, sir. | have it right in
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front of ne.

MR. SCHWARTZ: That case says about 10 tines
that is a physical invasion, Loretto type case. They
conclude, court concludes -- well, | want to refer you
tothis is again tab 16. This is a very inportant part
of the Sisol ak case.

By the way, Your Honor, the devel oper is
conpl etely m srepresenting what Sisolak says. They say
that Sisolak says that they have -- that the zoning of
property determnes their property interest. Again,
zoni ng doesn't confer rights. It doesn't determ ne
property interest. They have a fee sinple interest in
t he property.

The court in Sisolak said, You have a fee
sinple interest in the airspace above your property.
You have, they said, a vested right. Vested nmeans that
you own the property. It's not in the context of a
vested right the devel oper is talking about, where you
have an approved application and a right to build.
That's not the type of vested right.

The court is saying, the fee sinple interest
is vested in you. You own the airspace. You have a
right to build in it not because of zoning. You have a
ri ght because you own the property. That's a crucial

distinction. So they're msrepresenting what Sisolak
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says.

THE COURT: | want you to explain to ne why
because the devel oper in this case had fee sinple
owner shi p, too.

MR. SCHWARTZ: That's right. And they have a
right -- that's right. They have a right -- they have
aright -- no. The Sisolak court said -- you know, it
didn't say that the government has no discretion to
limt your devel opnent of the airspace through
regul ation. They said, it took your airspace by a
physi cal invasion. They say it 10 times it's not a
regul ati on of use case.

That's why | want to refer the Court to this
| anguage in Sisolak on page 12, the right-hand col um.
|'d ask the Court to start reading in the mddle of
t hat paragraph where it says, "If the regulation

forces," page 12 of Sisolak, right-hand colum, the
hi ghl i ghted yel | ow.

THE COURT: R ght. | see it.

MR, SCHWARTZ: "If the regulation forces the
property owner to acquiesce to a permanent physica
occupation, conpensation is autonatically warranted."”

That's categorical or per se since this
constitutes a per se taking. Renenber, per se,

categorical. Sane thing.
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"This el enent of required acqui escence is at
the heart of the concept of occupation. The second
type of per se taking, and they're using per se,

I nstead of categorical; nmeans the sanme thing. Conplete
deprivation of value is not at issue, it's not at

I ssue, in this case. Because Sisolak never argued that
the ordi nance conpletely deprived himof all beneficial
use of his property.

The first and second causes of action --

THE COURT: What do you do when the
city council menbers say, this is going to be a park
and this is open spaces and those types of things, and
encour ages menbers of the public to use the private
property as a park?

MR. SCHWARTZ: Encouragenent is not a |aw and
it"s not relevant. And if a city council nenber can
get a mpjority vote to pass a law that affects the use
of the property, that could be -- that could count in
this case. But a statement of a city council nenber on
or off the city council in a public hearing, outside
the public hearing, a statement doesn't affect the
owner's use of the property because it is not a | aw
You have to have the majority vote. And the only
majority vote at issue in this case is the mgjority

vote of the city council to rezone the property in 1990
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R-PD7, to designate the Badlands PR-OS in the general
plan in Exhibits |I through Q which are tab 18. Those
are all the ordinances designating the property by

| egislation PR-OS. And then, third, to deny the
application for the 35-acre -- deny the 35-acre
application. Those are the only actions of the

city council that are at issue here.

So if you |look at the zoning designation
there's no dispute it was zoned R-PD7. That's not the
probl em here. The problemis, for the devel oper, is
the PR-OS designation. That was adopted by
| egi sl ati on.

Again, | can show the Court the naps that
wer e adopted by ordinance in the city legislation at
tab 18 in 1992, in 2001, 2005, 2009, 2011. And that's
Exhibit P. Exhibit P was the general plan nap
designating the Badlands PR-OS that's in effect -- that
appl i ed when the devel oper bought the property. And it
clearly prohibited residential use.

So if the devel oper wanted to nake a
residential use, they have to get the City to exercise
its discretion to change it. It can't force the Gty
to do it by claimng that the zoning gave it rights.
There's no | aw to support that.

Then Exhibit Qis the 2018. Al throughout,
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the 35-acre property, the whol e Badl ands, designated
PR- CS.

THE COURT: How is requiring or saying, |ook,
we need this property to be open space any different
t han having or placing prohibition on the airspace
above the property?

MR, SCHWARTZ: It's not. They did the sane
thing in Penn Central. They said, well, you don't have
a right to use your airspace.

THE COURT: |I'mlooking at it fromthe
McCarran Airport/Sisolak case.

MR, SCHWARTZ: That's what |'m saying,

Your Honor. It's a physical takings case. The
devel oper is mxing --

THE COURT: They deprived Governor Sisolak of
his airspace or certain portions of his airspace above

MR. SCHWARTZ: No. They allowed airplanes to
fly init. They allowed the public to invade it.
That's a physical taking.

The government can regul ate the use of
property. That's different froma physical invasion.
That's what the court is saying here in the McCarran
section | wote. This is not at issue in this case, to

W pe out the value of your property by regulating your

Redtime Trias 702-277-0106 kim@reatimetrials.com

RA 04862




© 00 N o o b~ w N e

N D NN NN R B R R R R R R R R
g B W N P O © © N ©o O » W N B O

September 24, 2021

Page 206

use of it.

THE COURT: So what's the value of the

property in this case? It can only be used for open

space; right?

MR SCHWARTZ: No. It can be used for the

permtted uses, all of the uses that we just read in

the R-PD7 zoning ordinance.

THE COURT: Residential happens to be one of

them right?

MR, SCHWARTZ: Your Honor,

One and done is not the law. Look at the state case.

Look at the WIIliamson County case.

not the | aw

THE COURT: | understand your position as far
as one and done, but there was a request for

residential use. W can all agree to that; right?

MR SCHWARTZ: VYes.
THE COURT:  Ckay.

MR. SCHWARTZ: So Sisolak is a physical
taki ngs case. And the court in Sisolak said, the
majority said, ripeness doctrine doesn't apply to
physi cal takings cases. It applies to regulation use
cases. And that nakes sense. Because when you adopt a

| aw, and counsel referred to the Nick case and the

Cedar Poi nt case.

that's not right.

One and done is
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Si sol ak, the court said, the airport has
exacted an easenent, an interest in property, a
physical interest in property, allow ng people to go on
their property. Same thing in Nick. Same thing in
Cedar Point. The governnment exacted an easenent.

The devel oper's first two causes of action
are not for exaction of an easenent; therefore,
regul ati on of the owner's use. Exaction easenent
all ows other people to use the owner's property. |If
you regul ate the owner's use of the property, such that
you wipe it out, that's a different type of taking, a
different type of categorical taking. That's exactly
what the Supreme Court is saying in Sisol ak.

So the takings claimhere is not ripe because
there was no filing of a second application. And,
again, the Court should be very clear on this. Wen
t he devel oper starts tal king about Sisolak and m xing
It up wth its notion to determne property right, a
right to devel opnent, they're talking about regulation
of use. Sisolak has nothing whatever to do with that.
That's an exaction of an easenent.

They claim the devel oper clains, they filed
four applications to develop their property. And they
conpare thenselves to the Del Monte Dunes case. Well,

in that case, there were four devel opment applications.
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In each case the city council denied it, and said,
wel |, we mght approve a | esser devel opnent. There
were four applications.

The devel oper says, oh, yeah, |'ve got four
applications. | have the 35-acre applications. | have
the Master Devel opment Agreenent. And |'ve got this
access, ny application for access, and ny application
for a fence

There's only one application that counts for
final decision ripeness. Again, | refer the Court to
Judge Herndon's analysis of why the Master Devel opnent
Agreenent doesn't count for the 65-acre property, and
it doesn't count here for the sane reason. It included
a much greater property, the entire Badl ands, that the
city council could have had any nunber of reasons for
denying that that had nothing to do with the 35-acre
property. So the devel oper has to file an application
for the 35-acre property standing alone. That's what
Judge Herndon held under the State case, and that was
right.

Al so, the MDA was vague. It didn't
provide -- it didn't include site specific applications
that you're supposed to file, with details that you're
supposed to file under the uniform devel opnent code.

You have to file those specific applications that M.
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Hoehne had tal ked about to devel op a property to have
an application -- where you can say, the city counci
has denied ny application to use the property for this.

The access and fence. Your Honor, in their
regul ation of use cases, they' ve got to show a w peout.
Denyi ng a devel oper a property owner additional
access -- they already had access, Your Honor. Denying
them addi ti onal access isn't a w peout of the val ue of
the property. Denying themthe right to build a fence
Is not. But, of course, the City didn't deny those --
didn't deny applications.

The public officials said you have to file
this certain application. | have discretion to require
it. The devel oper never filed themso those don't
count. Again, even if they did go to the use of the
entire and coul d be deened a w peout, they're not
relevant. But even if they could, this isn't the forum
to try whether that public official was right or wong.
That's a PJR  There's a 25-day statute of [imtation.
They had to challenge that a long tinme ago if they
di sagree with the decision. They can't cone into this
Court and try to flip the burden and have the Gty
defend the reasons for a decision |Iike that.

So tab 17 is the Hoehne case, HO E-HNE

case. And that case says -- and Judge Herndon relied
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heavily on the opinion in this case. |t places the
burden squarely on the developer to file and have

deni ed these necessary applications for the property at
I ssue. And Judge Herndon took that out of the State
case. Applications to devel op other property aren't --
you know, if the subject property is joined with other
property, it doesn't count because there could be good
reasons to deny the application involving the other
property that don't apply to the property at issue.

Judge Herndon al so said, hey, wait, the vote
agai nst the master devel opnent plan in addition was 4
to 3. Two of the menbers who voted against it are no
| onger on the city council. They had to file
applications for site specific devel opnent. Four
menbers of the city council are no longer on the
council. There was |ots of discussion at the hearings.
There was plenty of roomfor discretion that
Judge Herndon found.

You know, under the Hoehne case, the court
has to say -- the court has to say that there is really
no possibility that the city is going to allow any
devel opnent on the property, and the burden is on the

devel oper. And Judge Herndon said that's a pretty high

standard. I'mnot going to find that this case is ripe
because | really don't know. | don't know what a
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second application would look Iike in the case of the
65-acre. | don't know what a first and second
application would ook like. | don't know what

consi derations the city council would take into
account. | can't say what they would do on that
appl i cation.

And so that's where Justice Maupin is
referring to the futility doctrine. Well, if you file
the first two applications and they're both denied,
further applications may be futile. |t depends on the
facts of the case. But you' ve got to file those first
two applications and test the city council. They
didn't do that in this case.

So the Court doesn't even get to the, let's
call them the nerits of the taking claimon the first
two causes of action because the clains aren't ripe.

THE COURT: Tell nme this. As far as the
gol f course in general, how nmany applications were
denied by the city council?

MR, SCHWARTZ: The 17-acre applications were
approved. The 35-acre applications were disapproved.
The MDA was di sapproved. And that covered the entire
Badl ands. And the purpose of the MDA was to get the
City to agree that it wouldn't change the rules

m dstream That's the purpose of a devel opnent
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agreement, also to provide for a provision of public
anenities.

And then the 133-acre applications, and this
I's crucial, Your Honor, when the 133-acre applications
canme up before the city council, anong ot her
consi derations, Judge Crockett's order was in effect.
And that said, you have to file a major nodification
application to develop -- to apply to devel op property
i n the Badl ands.

The city council had two reasons for
rejecting those applications. Because of lack of tinmne,
"Il only discuss the reason that there was no major
nmodi fication application filed. The city council would
be in contenpt of Judge Crockett's order if it
considered the applications without the filing of a
maj or nodification application. The developer filed a
petition for judicial review

And Judge Sturman denied the petition on the
grounds -- and that's -- that is tab 47. Denied that
application on the grounds that Judge Crockett's
order -- under Judge Crockett's order, the city council
could not, could not, consider the applications because
the developer failed to file a major nodification
appl i cati on.

THE COURT: You know, and | keep goi ng back
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to this open space issue. Wen it cones to open
spaces, who or what does open spaces -- who benefits
fromthat?

MR, SCHWARTZ: Well, the devel oper, the
property owner, and the comunity. And let ne explain.
The property owner benefits because it's an anmenity
t hat nakes devel opment in the PR-OS nore attractive.

THE COURT: So as far as the 35 acres at
Issue in this case and it's open space, how many does
the property owner benefit fromthat as it relates to
its 35-acre property?

MR, SCHWARTZ: Let ne explain. The
1500- sone-acre PRWVP set aside open space as an anenity
for that conmmunity. As you'll recall, it was required
to be set aside for the R-PD7 or for the zoning for the
PRVMP. It was also required to be set aside for the
devel oper to be included in the gam ng enterprise
district.

The reason the state legislature requires it
to be set aside is to benefit not only the residents of
the devel opment, but the city, the community, at |arge.
That's the purpose.

THE COURT: That's nmy point. It's going to
benefit the public; right?

MR. SCHWARTZ: Let ne finish.
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THE COURT: But |I'mgoing right here.
There's a little language here from Sisolak in the
conclusion. The court says, "Sisolak suffered a
Loretto-type regul atory per se taking under both the
United States and the Nevada Constitution because
Ordi nances 1221 and 1599 appropriated his private
property for public use wthout paynent of just
conpensation.”

The reason | keep comng back to that, it
appears to me, and | kind of get it, it's nuanced, but
if you're saying, look, this is open space and this is
what we want it to be, who's the beneficiary of that?
It would be the public.

MR. SCHWARTZ: Not quite, Your Honor. The
devel opment -- you know, why did the Peccol es propose
open space? Wy do these planned devel opnents set
asi de open space?

THE COURT: | have a question for you. Is
there any case law that stands for the proposition that
a golf course is equal to open space?

MR SCHWARTZ: Any case?

THE COURT: The reason why |'m bringing that
up because, you know, | think there's a difference
bet ween private property that's a golf course and a

public park or open spaces like that; right? | nmean,
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there's a difference. You have property rights here.
You have that bundle, that --

MR. SCHWARTZ: No, it's no different.

THE COURT: So you're saying there's no
di fference between a private golf course that's an
actual business; right, that sets fees and have a golf
shop and typically restaurants and all that type of
stuff and all those amenities versus --

MR. SCHWARTZ: No, not for purposes of a
taking, no. Not for purposes of the law of regulatory
taki ngs. The devel oper of the PRW set aside the
gol f course and drainage as an anenity to that
developnent. It's ironic that this devel oper built the
Queensridge Towers, the 219-sone |uxury units, and the
Tivoli retail. They benefited fromthe fact of this
open space. They were able to sell those properties or
those properties were nore val uabl e because they had
the anenity.

So, yes, if you carve up the property and
segnent it, which, Your Honor, you can't do. That's
why we went through this history of the PRW because
you have to | ook at the parcel as a whole for takings
purposes. Oherw se, you can always have a taking.

You carve up the property into small parts, and then if

t he government doesn't allow you to devel op each part
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of the property, then they have to conpensate you.
That's segnmentation. That's what's happened in this
case.

So the open space benefited the PRWP, and it
benefited the community. Wether it's a for-profit or
a nonprofit venture, doesn't matter. |It's open space.
Open space, whether it's a golf course or a park, has
comuni ty benefits.

THE COURT: But a park, typically, is public.
And a golf course is private; right? And --

MR, SCHWARTZ: That's okay. Yes.

THE COURT: This is what it seenms to ne we're
conparing a golf course with a park. They're
different. Parks are public; right, typically.

Gol f courses are private property. Soneone owns it.
Fee sinple, no.

MR, SCHWARTZ: Your Honor, it's open space
and that has value. Wether it's a for-profit
golf course or a private park, it still has benefits to
the devel opnent itself and to the comunity.

It's open space. |It's greenery. |It's
something nice to look at. |It's aesthetic. It
provi des a buffer, a noise buffer, a visual buffer.
There are all sorts of values in open space that are

achi eved by both golf courses and parks.
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And in this case, the State said, you have to
provi de recreation as a condition of being in the
gam ng district. The devel oper chose to provide that
recreation through a golf course. The devel oper could
have nmade it a park. It could have made it a nunber of
open space uses. But the point is it's up to the
gover nment agency how they're going to configure that
open space, howit's going to be used. |It's their
decision that it's for the benefit of the comunity.
And they have that police power.

THE COURT: You said, for the benefit of the
community. Well, then buy it. That's ny point.

MR. SCHWARTZ: No. This park was approved --

THE COURT: It's not a park. It's a
gol f course

MR. SCHWARTZ: This golf course was approved
as open space, at PR-OS, open space park, recreation
for the comunity, both for the PRW that was owned by
t he devel oper, and for the surrounding conmunity.

So the owners who live on that golf course,
Your Honor, they were part of the original PRVWP. And
the PRVWP said we are going to set aside this land as a
gol f course and drainage. Then the Cty said, okay.
The City doesn't have to require dedication. The Gty

regul ates the use. Then it designated the golf course
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PR-OS, which neans the future use of that is for PR-OS
sonmething that's allowed by the PR-OS definition

The devel oper knew it when they bought the
property. So it doesn't matter whether the use of the
golf course was a for-profit use or a not-for-profit
use. It doesn't natter whether it was fairways or
trees.

THE COURT: The devel oper of the whole area,
that was Peccole. That wasn't 180 Land.

MR. SCHWARTZ: They stand in their shoes.
G herw se, you can always get around a taking claim
t he devel oper. The devel oper gets approval for a
100- acre developnent. |t has devel opment in 90 acres
and then it's required to set aside the other 10 acres.
So the devel oper then sells off the 10 acres and the
new owner cones in and says, hey, | know you've set
this aside as a benefit for the community, but since

own it now, | get to develop it.

THE COURT: | don't mnd saying this.
Sonebody is going to have to tell ne otherwise. | see
a distinct difference between a golf course -- and

understand the benefits and the anenities of a

golf course. But the realities are, at the end of the

day, a golf course is still a business. It has a
cl ubhouse; right. It charges green fees. They sel
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gol f paraphernalia, those types of things. Typically,
they have a restaurant and maybe a bar. And it's a
busi ness; right. Yeah, there's open spaces. It's a
busi ness.

But what happens when the property becones
econom cal ly unviable; right? Can't make noney there.
Then what ?

And that's kind of my point. | don't think
that's the sane as a park.

MR. SCHWARTZ: The original devel oper nade a
| ot of nmoney, and this devel oper nade a | ot of noney
based on that open space. Now they can't come al ong
and say, |ook, | bought a golf course where | can't
make any noney. Now you have to let nme develop it.
Your Honor, this is crucial. The Cty didn't tell the
devel oper to buy the golf course. The devel oper bought
the golf course, and it knew two things. One, that --

THE COURT: You woul d want sonebody to buy
the golf course and try to make it into sone sort of
viable project; right? Because, apparently, the
golf course failed. And, | nmean, | don't mnd saying
this. This is pure speculation on nmy part. But if the
golf course is viable, there's a lot of businesses that
are -- | mean, conpanies that are in the business of

running golf courses. So there nust be an issue
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regarding the viability of golf courses. Froma
national perspective, | realize this is a problem
mean, | get that, you know.

And so the golf course failed. Then what?
Does it stay -- | nean, so if it's going to stay open
spaces with public access, it should be on public
| ands.

MR, SCHWARTZ: It doesn't have public access,
Your Honor. It's private property. It doesn't have
public access. The City never required themto all ow
public access. That's fal se.

THE COURT: | get that. M point is this.
And it's really a sinple point. Sone of the menbers of
city council urged public access to the property.
That's a probl em

MR, SCHWARTZ: It's not a problem Your
Honor. That's not an action of the Gty. The Court
can only consider a law, an action of the majority of
the city council. It either adopts an ordi nance or
resol ution.

Statements of individual city council nenbers
aren't the law. They have no effect on the use or
val ue of the property. They can't tell the public, you
can go on the property, and then the Gty is liable for

a physical taking. That's absolutely not the |aw.
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But | want to get back to this notion --

THE COURT: | don't know if the city counci
has ever done sonething like that. | mean, |'m asking
you, the expert on city council, | nmean, this type of
area, | don't know if that's ever been --

MR, SCHWARTZ: Have they authorized soneone
to go on soneone el se's property?

THE COURT: Have they ever publicly said,
publicly nade the statements that are being alleged in
this case?

MR, SCHWARTZ: Your Honor, they're not. [|'m
only here to talk about the law. And whether an
i ndi vi dual nenber of the city council made sone
statenment is conpletely irrelevant to whether there's
been a taking.

But I think what the Court is saying is that
the Gty is going to be an insurer for this devel oper's
busi ness deci si on.

THE COURT: ['mnot saying that at all. [|'m
not saying that at all.

MR, SCHWARTZ: Well, if the devel oper bought
property that turned out to be not econonically viable,

I f that was the case, that's the devel oper's busi ness.

THE COURT: | think it didn't turn out to be
not economcally viable. It was not economcally
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vi abl e when the property was purchased; is that
correct?

MR, SCHWARTZ: The golf course was in
operation. W don't know that. But it doesn't matter.
If the developer didn't do its due diligence and |earn
that this golf course was not viable, it's not the
Gty s role to bail themout. |If the developer didn't
know - -

THE COURT: Nobody is saying it's the Gty's
role to bail out the devel oper.

MR, SCHWARTZ: They want $54 million.

THE COURT: | think, didn't they want the
property to be devel oped? Wasn't that the initial
request going before the city council wth plans for
devel opment and the |ike?

MR. SCHWARTZ: They don't have to |let them
devel op the property. It was designated PR-OS. They
knew it when they bought it. Wy did they buy property
that couldn't be devel oped for residential?

THE COURT: What you're saying is this.

You' re saying, |ook, Judge, when they nade the purchase
of the property, their bundle of rights was sonmewhat
limted based upon the stature, nature, and character
of the property being a golf course.

MR, SCHWARTZ: |'msaying -- no. The use of
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the property was limted by the law. That's correct.
They're responsible for knowng the law. So what this
Court is saying, just because the golf course was a
busi ness, that the City has to pay them $54 mllion or
l et them-- or change the |aw?

THE COURT: I'Il make the record really
clear. 1've never said that.

MR, SCHWARTZ: O change the law. | think
the Court is saying that the City needed to change the
law to allow themto build residential use in that
property.

THE COURT: |'mnot saying that. |'m saying
that the property was already zoned R-PD7; right?

MR, SCHWARTZ: Yes.

THE COURT: And one of the uses as it
pertains to R PD7 woul d be residential real property.

MR. SCHWARTZ: That is a permtted use. The
Cty has discretion as to whether it's going to allow
that. And the general plan designationis if they're
i nconsistent is the higher authority. In this case,

t he open space use of the Badlands is not inconsistent
with the general plan. Under R-PD7 zoning, the City
deci des, here's where the housing goes. Here's where
t he open space goes.

And then the city council cane along and said
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we' re designating the housing for medium density
residential in the general plan. W're designating the
open space, Badlands in the PR-OS in the general plan
They're consistent. But even if they weren't, even if
the Court found there was sone constitutional right
under zoning to build, which, again, all the laws, this
Court has found the opposite. If the Court were to
find that, the PR-OS designation would prevail. NRS
278.150 says that. American West says that. The Nova
Hori zon case says that. The devel oper says that the
general plan --

THE COURT: I'msorry, sir. Sir, renmenber
where you left off. It's 4:30 on a Friday. And we
w || reconvene Monday norning at 9:15.

MR. SCHWARTZ: Thank you, Your Honor.

THE COURT: We've got to wind this case up
Monday nor ni ng.

MR LEAVITT: So we're going to wind it up
Monday nor ni ng?

THE COURT: W have to wind it up Monday
nor ni ng.

MR, LEAVITT: We've had two hours. They've
had seven and a half hours. Are we going to give
M. Schwartz 15 m nutes? | need sone paranmeters so |

know what to prepare for on Monday norning? Because
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they' ve already had seven and a half hours. W' ve,
obvi ously, only had two.

MR, SCHWARTZ: Your Honor, | really do think
this case demands nore time. M. Leavitt is going to
tell you that there are nultiple reasons why the PR-OS
desi gnation either doesn't exist, is invalid, or it
doesn' t apply.

THE COURT: M. Leavitt can get to it in one
and a half hours. W're going to use three hours
Monday nor ni ng.

MR, LEAVITT: So he gets an hour and a half
and | get an hour and a half?

THE COURT: Can you live with an hour and a
hal f, sir?

MR. LEAVITT: How about this, Judge. @Gve
me -- how about if they get another hour, which wll
give themeight and a half hours, and then | get two
hours, which gives us four hours?

THE COURT: Anything wong with that? That
seens pretty fair to ne.

MR, LEAVITT: | get half as nuch tine as they
get under that scenario. | think that's fair, Judge.

MR. SCHWARTZ: Your Honor, the devel oper has
thrown so much noney against the wall on these issues.

As | said, they're going to give you nultiple, maybe
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10, 11, reasons why the PR-OS designation doesn't
apply. And that's key here. And | haven't even gotten
to ny second and third arguments about why, even if the
Court finds the case is ripe because of the PR-OS

desi gnation, there's no taking. Under the Guggenheim

case --
THE COURT: Here's ny point. As a trial
judge, | don't mnd saying this, | don't have a
reputation of being heavy handed; right. | don't. And
| respect the time of the parties. | want to make sure

we can nmake a clear record. But there has to be limts
to how |l ong you have when it comes to argument. |
mean, right now, assum ng | gave another hour, that
woul d be eight hours for the City; right. Ei ght hours,
you know, that's a fairly long tine to argue sunmary
j udgment notions. W can all agree to that.

MR. SCHWARTZ: Well, Your Honor,
M. Leavitt -- we've been to many of these hearings.
M. Leavitt is going to be giving new argunents, new
evidence, in his presentation that we won't be able to
rebut. So | have to rebut everything that he's going
to say. And | generally know what he's going to say.
| have to rebut everything he's going to say in ny
argunent. So | think I --

THE COURT: How about this then. |'m going
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to tell everybody this. | don't mnd taking appellate
i ssues off the table; all right. | get it. W do

this. This is the ultimate fairness. Sir, you have an
hour. M. Leavitt, how nmuch tine do you say you need?

MR. LEAVITT: Two hours, Your Honor.

THE COURT: Then you have your counternotion.
You get an hour to rebut himafter that. Howis that,
Sir?

MR. SCHWARTZ: Thank you.

THE COURT: And what will happen is this.
["mjust sitting here. And | know, sir, you need to be
in acourtroomto do this.

MR LEAVITT: Yes.

THE COURT: This is what we'll do, which
makes perfect sense. W' |l break Monday at noon. You
go back to your offices. You can do your |ast rebuttal
remote on Bl ueJeans.

MR, SCHWARTZ: Yes, Your Honor.

THE COURT: That's what I"'mgoing to do. |I'm
going to nmake sure everyone has had a full and fair
opportunity. Regardless of what ny decisionis, this
wi |l be a nonissue.

MR, LEAVITT: (Ckay, Your Honor.

THE COURT: So this is what we're going to
do. Sir, you get an hour. Then we go two hours with
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M. Leavitt. Then we'll break. And after |unch we
wi |l continue the hearing. | should ask the court
reporter, ma'am are you avail abl e?

MR, SCHWARTZ: Your Honor, | amnot available
Monday afternoon. |'msorry, but |I'mnot avail able.

THE COURT: Ckay. |'mgoing to nake sure
this matter ends. So you' re not avail abl e Monday
afternoon. That's fine. Wat about Tuesday norning?

MR. SCHWARTZ: That's fine.

MR, LEAVITT: |'m avail abl e Tuesday norning.
If I may say this. So our notion for sunmmary judgnent
was ny argunent for two hours. Their opposition for
eight and a half or nine hours. And then nmy reply for
two hours. At that point --

THE COURT: To be fair to them their
opposi tion also included part of their notion for
summary j udgnent.

MR. LEAVITT:. Understood. Wen | close ny
reply, Judge, | wll ask you to make a decision on our
notion for sunmary judgnent. In the event you make
that decision at that time, it would nullify any
counternotion. I'mjust totally giving you the heads
up, Your Honor.

THE COURT: | understand. | do. But, once

again, at |east for now, we have Mnday norning, one
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hour, two, we're done. Then we cone back Tuesday and
we finish up.

MR, SCHWARTZ: And it wouldn't nullify our
notion. We're noving for summary judgnment on three
clains they don't address.

THE COURT: | understand. You need to cone
back on Tuesday norning.

MR LEAVITT: WIIl we be back here Monday
mor ni ng?

THE COURT: Understand this. This is not ny
courtroom This is Judge Krall's courtroom In
anot her nonth, hopefully, 1'Il be in 16C. | need a
bi gger courtroomlike | used to have traditionally.

But that's another day.

But what | need to dois this. W can't go
on and on and on. And | think when it comes to the
time allocation, | just want to nmake sure the review ng
court says, yeah, Judge, you gave everyone enough tine
as they needed.

MR. SCHWARTZ: Thank you, Your Honor.

MR. LEAVI TT: Thank you, Your Honor.

(Proceedi ngs adjourned at 4:38 p.m)
- 000-
ATTEST: FULL, TRUE, AND ACCURATE TRANSCRI PT OF
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Monday, September 27, 2021 9:28 a.m.

PROCEEDTINGS
---00o---

THE COURT: All right. Good morning to everyone.

ALL COUNSEL: Good morning.

THE COURT: I apologize for the brief delay. I had
another matter I had to handle with another case, but I got to
that done.

All right. And madam court reporter, are you ready to
go”?

THE COURT REPORTER: Yes, Judge. Thank you.

THE COURT: All right. Let's go ahead and set forth
our appearances for the record.

MR. LEAVITT: Good morning, Your Honor. James J.
Leavitt on behalf of the Plaintiff 180 Land landowners.

MS. WATERS: Good morning, Your Honor. Autumn Waters
on behalf of the landowners as well.

MS. GHANEM: Good morning, Your Honor. Elizabeth
Ghanem.

MR. WATERS: Kermitt Waters on behalf of 180 Land.

MR. LEAVITT: And also our legal assistant Jennifer is
with us to assist with the presentation, Your Honor.

THE COURT: Okay.

MR. MOLINA: Good morning, Your Honor. Chris Molina

on behalf of the city.

Rhonda Aquilina, Nevada Certified #979
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MR. BYRNES: Phil Byrnes on behalf of the city.

MS. WOLFSON: And good morning, Your Honor. Rebecca
Wolfson on behalf of the city.

THE COURT: All right. And once again good morning to
everyone.

And it's my recollection this will be a continuation
of our argument from last week; is that correct?

MR. LEAVITT: Correct, Your Honor.

MR. MOLINA: Your Honor, Andrew Schwartz is supposed

to be appearing via Bluejeans. Looks like they're waiting for
the moderator to start the meeting. I just got a text message
from him. He may be in the wrong session.

(Off-the-record discussion.)

MS. WOLFSON: That's the information I received this
morning. It was forwarded to you.

(Off-the-record discussion.)

(Pause in proceedings.)

MS. WOLFSON: I apologize for the delay, Your Honor.
Anyway, I can confirm the information I received this morning
is the correct information.

THE COURT: Yes.

(Off-the-record discussion.)

MS. WOLFSON: I passed that information along. I hope
they are able to join us shortly.

(pause in proceedings.)

Rhonda Aquilina, Nevada Certified #979
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THE COURT: All right. Do we have Mr. Schwartz on the
line? Can you hear us, sir?

You might have to hit star 4 to unmute.

MR. SCHWARTZ: I'm sorry. Good morning, Your Honor.
I apologize for being late. I didn't have the right
information.

THE COURT: That's okay. Sir.

Let's go ahead and note your appearance for the
record.

MR. SCHWARTZ: Andrew Schwartz for the City of Las
Vegas.

THE COURT: Okay. And it's my understanding everyone
has placed their appearances on the record; is that correct?

MR. LEAVITT: Correct, Your Honor.

THE COURT: All right. Okay. And so we're going to
continue on, Mr. Schwartz. You have the floor, sir.

MR. SCHWARTZ: Thank you, Your Honor.

Your Honor, a taking is a highly deferential test, and
there's no taking here. Judge Herndon's decision is at tab 4,
and Judge Herndon explained the takings test and why it is so
narrow.

I want to first explain that Judge Herndon's decision
was not set aside by Judge Trujillo as the developers
represented. The issue --

THE COURT: Whether it did or didn't, it doesn't

Rhonda Aquilina, Nevada Certified #979
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really matter to me. I don't care what other trial judges do.
I just want to be candid with everyone. Never have, never
will.

MR. SCHWARTZ: Well, fine.

THE COURT: Now, if you want to explain -- if you want
to argue maybe some of the points, that's fine, but I really
don't care what other trial judges do, I mean, I don't. I
don't mind saying that.

MR. SCHWARTZ: I understand.

THE COURT: I care about what the Nevada Court of
Appeals and the Supreme Court does, I will say that.

MR. SCHWARTZ: All right. Well, I do want to point
out that Judge Herndon, in paragraph three of his conclusions
of law, found that because the right to use land for a
particular purpose is not a fundamental constitutional right,
courts generally defer to the decisions of legislators and
administrative agencies with regard to regulating land use.

And the citation there was to the Berman versus Parker
case, which is a United States Supreme Court case, which laid
out the principles behind the local regulation of land and why
there's such broad latitude allowed in land use regulation, and
that the takings clause really is a very narrow remedy for
property owners, and it only applies in cases of extreme,
extreme government regulation, and we don't have that here.

And certainly there is no constitutional right to develop --

Rhonda Aquilina, Nevada Certified #979
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THE COURT: I don't want to cut you off, sir. I was
thinking about this over the weekend, and I don't know if it's
been brought up, maybe it has and I overlooked it, but as far
as the golf course is concerned, were there any restrictive
covenants?

MR. SCHWARTZ: No.

THE COURT: The reason why I thought about that, I
don't mind saying it, I thought about the Legacy example, and
it's my recollection that there was like a 50-year restrictive
covenant that limited the use of that specific parcel of
property to a golf course, something like that.

Go ahead.

MR. SCHWARTZ: That's not relevant, Your Honor.
Restricted covenant is a contract between two private parties,
and that's not -- governments don't typically regulate the use
of land by restrictive covenants except in certain subdivisions
where they may require that the subdivider establish a
homeowners' association and adopt CC&Rs to restrict the use of
the property. This is not that case. This is a typical --

THE COURT: Let me finish. Let me finish. You're
kind of going down the track that I was thinking about in this
one respect. You said the government may require, depending on
the circumstances for certain subdivisions, to have CC&Rs. And
the reason why I thought about that is this, because when it

comes to the golf course, if there was some concern that this

Rhonda Aquilina, Nevada Certified #979
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property would be used as open property designation, couldn't
that have been a request or mandate by the Council or the
Planning Commission or someone that, you know what, we really
like this project, but we're concerned about the potential
long-term viability of the golf course, why couldn't you put in
a restrictive covenant that would limit the use of the golf
course to a golf course so we reserve open spaces for like
maybe, you know, a period of 20, 30, 40, 50 years, something
like that.

MR. SCHWARTZ: Well, that would be -- that would be
one way to regulate the use of property by requiring the
developer to adopt CC&Rs, but that's not the way that -- that's
not the way this is typically done outside of a subdivision,
and there were subdivisions as part of the Peccole Ranch Master
Plan. But the government doesn't have to do that, and it's not
always the best idea because that limits the flexibility of the
government in regulating the land use.

So, again, this -- the interest of the -- of the city
in the -- in the Peccole Ranch Master Plan was that there be
open space. As the Court may recall, the RPD-7 zoning ordinance
says that the plan development shall be innovative and flexible

in allocating the different uses on the property, including open

space. It doesn't say golf course, and it doesn't even say
recreation, it says open space. So the city's interest here was
in open space and not a golf course. The developer decided that

Rhonda Aquilina, Nevada Certified #979
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it would -- that it would develop a golf course. That wasn't
the city's requirement. The requirement was for open space.

So here, we have, you know, the city could have

required a park or property left in its natural state. There
is intrinsic value to open space. The choice was made by the
developers.

THE COURT: And for the record, I'm not necessarily
disagreeing with you, but is there a difference between open
space as it relates to public property and private property?

And the reason why I'm bringing that up is this, if

the city wanted open space -- and I don't know if we're
speculating or not because, I mean, when it came to the plan
approval, I don't think anybody has come in and testified as to
specifically what the building department was doing when they
approved Queensridge. But my point is this, if they wanted open
space, they could have very easily required that as part of the
CC&Rs, and that's my point.

MR. SCHWARTZ: There were no —-- the city didn't
require CC&Rs, and they could have. But that's not at all what
interest we're looking at here.

The City was faced with a 1500-acre property. The

City's task is to make sure that that property is designed --
that that development is designed in such a way to serve not
only the interests of the people who were going to live and work

and play on that property, but also the surrounding community.
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That's their job. So when they tell the developer, Okay, we
want housing over here, we want the retail here, we want the
streets here, we want open space here - it's all part of the
city's job to design -- to make sure that that property is --
they engage in sound planning for a quality community that's
going to have amenities for the property owners. The City could
have required retail. That's all to serve the property and --
THE COURT: I get that, but here's my question. I
would anticipate, and correct me if I'm wrong on this, when it
came to the Queensridge and Badlands Golf Course, it would have
been Peccole that went to the city with the plan, and it was up
to the city as to whether or not they wanted to approve the
plan or not. I mean, that's kind of how that process occurs.
And so I'm saying hypothetically, if there was -- and
this is more from an evidentiary perspective. Peccoles could
have came in and made the request without a golf course, right?
And it just depends, because, I mean, we don't have golf courses
every three or four miles in Las Vegas, they're kind of rare. I
mean, I get that. But my point is this, what -- we have
argument, but what evidence do we have?
MR. SCHWARTZ: Well, the Court used the example of
Chicago as a well-planned city. Okay, you've got a number of
high rises in Chicago, and Chicago, you know, they're very
deliberate about this planning. Their buildings are more

iconic and there's greater separation between the buildings.
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Why? So that you can see the buildings. So if they don't
allow the developer to build an entire envelope out to the
property line, it's because they want to preserve light and air
for other buildings, they want to limit -- to enhance privacy,
they want to limit noise, they want the public to be able to
view the building in a certain way, so they regulate the size,
the shape, the color of that building. That's all within their
police power.

They're doing the same thing here in Peccole Ranch

Master Plan. They're regulating all of the elements of the
project for the best interest of the community. And so the
issue is the city wants open space. Open space. Open space has
intrinsic value, whether it's a golf course or a park or it's
just land in its natural state, there's intrinsic value in open
space to benefit the residents, the people who work in the PRMP,
and the developer, because it adds value to the property.

And this developer in this case, the plaintiff here
developed property in the PRMP and got more money for their
luxury condos in Queensridge Towers and their retail in Tivoli
Gardens because of that amenity. So the city did require this
open space amenity for the project, and whether that open space
is a golf course is not the city's -- and whether it's
profitable or not is not the city's concern. The developer
makes a choice. The developer makes a choice to set aside open

space to get an approval and to enhance the value of the entire
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project. That's why you can't segment the golf course out.
The golf course is an integral part of this mission.

You know, I use the analogy of a machine. You've got
a machine that has retail, it has housing of different types,
it's got streets, it's got drainage, it has open space. You
take out one part and you disrupt the plan.

So this was the open space with part of a plan. It
doesn't have to be CC&Rs. That's hardly ever done in a large
plan development like this. And the purpose of that open
space, even 1f the golf course closes, it provides an amenity,
a benefit to the PRMP and to the surrounding community because,
as open space, it's a buffer against noise, it's a view shed,
it provides light and air, it provides privacy to people, it's
aesthetically pleasing. So there's all those wvalues that,
again, the state legislature requires the city to do certain
things like this. And it's -- by requiring the developer to
set aside retail on the property, the city is not taking that
property for the city, it's imposing standards on a master
planned community in the best interest of the people who are
going to live and work in that community.

The same thing with open space. By requiring the
developer to set aside open space, the developer can own the
fee, fee simple interest in that open space, but that's a
requirement that the city has a right, has a right to require to

continue. It doesn't have to buy it just because the developer
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decides, Well, I want to put a golf course on there, and I can
no longer make any money on the golf course, therefore, I'm
going to eliminate the open space for this community. That's
taking a part of the machine out, and the courts do not require
that. That's why we have the segmentation doctrine. That's why
this is a classic segmentation case. The parcel as a whole was
the PRMP and each part of it is, according to city, was
important. The city -- if the city decides, Well, we're going
to impose a PROS general plan designation on the property
instead of CC&Rs, well, that could make sense because the city
may say CC&Rs are perpetual, they're forever, they're not
flexible, it's not a flexible tool.

In this case, and it's the city's prerogative, in this
case we're going to use a regulation, the general plan
designation of PROS, which is the highest law in the city, to
say the future use of this property is open space. It doesn't
matter what kind of open space it is that provides that
benefit, but the city can amend the general plan, as it did
with the 17-acre property, and allow residential development or
some other development to the property. So it's a much more
flexible tool than CC&Rs.

And then, I think the concept here is, Your Honor, the

city didn't take that open space for the city, it required the
developer to set it aside for the benefit of the PRMP.

So if the -- and, Your Honor, I think you had a
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concern that you expressed Friday that, Well, this may not be
the most economically efficient use of the space if it was used
for a golf course and if a golf course is no longer viable, and
I don't think that's been established. But assume that that's
true, that if the city doesn't allow some commercial
development of that property, then the city is somehow taking
the property. Well, again, open space has intrinsic value for
the PRMP, and so the city doesn't have to do that. It's not a
taking if it requires it to continue in its historic use as
open space.

But it's even harder for the developer to make that
argument because the city did approve 435 luxury housing units
in the Badlands. The city said, okay, you know, you operate
this golf course, now you want to build residential, you're
telling us the golf course isn't economically viable, okay,
we'll approve 435 luxury units. Your Honor, that is a lot of
housing. That's huge. And according to Judge Herndon, and
according to the developer's own evidence, by approving 435
units in the Badlands, the Court -- the city increased just the
value of that 17-acre part of the Badlands by $26 million, and
that is now five times what the developer paid for the entire
Badlands, and the developer still has 233 acres of the Badlands
left to either propose some development or use as open space,
which again which is an amenity.

You know, for the 435 units, is the developer going to
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be able to sell those for more if they put housing on the rest
of the Badlands or if they leave it open so that these residents
have some open space to look at, you know, as a buffer for noise
for privacy. That's a decision that the city has the discretion
to make. But the developer can't complain, Well, you've taken
the Badlands because I can't make a go at running the golf
course. The city has already approved that.

And, Your Honor, you know, the irony is that this
developer took advantage of that amenity of that open space. I
mean, not everybody in the PRMP who works and lives in the PRMP
is going to play golf. That open space is valuable to them for
these other reasons that I've listed.

And so —--

THE COURT: And I want to focus on the 35 acres. And
you do set forth in your opposition and countermotion on
page 32, it says, both categorical and Penn Central claims
require a showing that the city's regulations wiped out or
nearly wiped out the economic use of the property.

So my question is this, what's the economic use of the
35 acres?

MR. SCHWARTZ: The economic use 1s as open space for
the PRMP. That's the value of the open space. The developer
of the PRMP made the decision -- and this developer stands in
that developer's shoes, and that developer decided that a

250-acre open space is going to be valuable for the community,
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it's going to compliment the community, and so I'm going to
increase the total value of the PRMP if I have open space. If
I've got -- if I build out a hundred percent of this property
and there's no open space, I'm, you know, it's not going to be
as attractive for people to live and work in this community.
It's got open space and that adds value. That decision was
made in 1989 and 1990, and that can't be taken back. The
developer made that decision.

And so it's not a taking for the city to say, Oh, now
you can't -- you can't convert that open space that you set
aside to enhance the overall value of your development. It's
not a taking for the city to say, No, it shall continue in that
use.

You know, that's really what --

THE COURT: And I don't know if the law does this,
maybe we'll develop this doctrine in this case, I don't know,
but is there a distinction between private property, open
space, and city-owned, county-owned open space-?

The reason why I keep coming back to that, at the end
of the day this is private property, and that's so important to
point out, it really and truly is. And so, I mean, I remember
continuing discovery in this case, and one of the issues that I
think Mr. Ogilvie really wanted to vet was the economics or the
economic value of the property at issue, right? I don't forget

anything. And the plaintiffs objected and said, Judge, no, we
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have to go now, my client is paying out a lot of money per

month. And I respected all of that, but I was more concerned

with making sure everyone had a full and fair opportunity to
develop their case. That's all, right? And we can all agree
the wheels of justice are slow, they just are. They just gri
very slowly, they just do.

So, I mean, don't I have to look at that issue
regarding -- because you do say it here, "requires a showing
that city's regulation wiped out or nearly wiped out the
economic use of the property." And so my question is this,
what economic use would the 35 acres have at this point, if
any?

MR. SCHWARTZ: Well, the economic use is as part of
the Peccole Ranch Master Plan; that it had an economic use i
1989 and 1990, and under the segmentation doctrine you can't
carve that out after you've developed the PRMP and say now I
set aside this open space, the city required to set aside as
good sound planning, now I want to build in the open space.

It's ironic that this developer built in the PRMP,

the benefit of the open space. This developer already got th
economic value out of the 35 acres because it enhanced the
developer's Queensridge Towers project and the Tivoli Gardens
project. That's the economic value.

And so the segmentation doctrine tells us that that

was the economic value of the Badlands, that that wvalue has

nd

n

got

e
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already been -- that value has already been obtained because it
was an amenity for the other uses in the PRMP. It enhanced
those values.

But, Your Honor, can I refer you to the Guggenheim
case, please?

THE COURT: Yes, you can, sir.

MR. SCHWARTZ: Tab 56. Your Honor, maybe 57, yes,
sorry, Your Honor, tab 57.

THE COURT: And I have it, sir, right in front of me.

MR. SCHWARTZ: So in this case, Your Honor, and I've
highlighted some of the important language in the Guggenheim
case on pages 6, 7 and 8., what this says is that -- and this
is going to whether the city has wiped out the economic value
of the 35-acre property.

Again, Your Honor, let's assume -- let's assume that
this case is ripe, and it's not, because the city hasn't denied
two applications to develop the 35-acre property, but let's
assume that this is ripe. There's still no taking, because the
property was designated PROS in the general claim when the
developer bought the property.

Now, let me explain why that's significant. In the
Guggenheim case, the Court said, the Court said -- we had a --
the plaintiff bought a mobile home trailer park that was
subject to rent control. The developer then sued the city that

imposed the rent control claiming, I can't make money on the
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mobile home park because of this rent control. And the
Guggenheim court -- and this is a Ninth Circuit, this was an en
banc decision of the Ninth Circuit -- said, look, you bought
the mobile home park when it was subject to the regulation in
question; you paid a price for that property that reflected the
fact that its use was legally limited, and so you can't say
that you were wiped out or you can't say that there was even
any economic impact of the city regulation on your property, if
the city just declines to change the law so that you can make
more money. The Court said that is not a taking. You're
assumed to pay a price for the property that reflects its legal
use.

And we have the same situation here. And, again, this
assumes that this case is ripe and it's not. Judge Herndon was
absolutely right when he found that the 65-acre case was not
ripe because the city had not denied two specific applications
for just a 65-acre property to be developed, and here we only
have one, so it's not ripe. But assuming it's ripe, the
developer went into this with its eyes open, and it can't now
claim you have to let me make some use of the property that
wasn't legal when I bought the property.

Now, in tab 38, Your Honor, is your decision on the
PJR, and at pages 18 and 20, and 20 of that decision here's
what the Court said: The four applications submitted to the

Council for a General Plan Amendment were all subject to the
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Council's discretionary decision-making no matter the zoning
designation.

So there goes the developer's theory that they have
some constitutional right under zoning. There's absolutely no
authority for that, and this Court has found that they don't.
There goes their case.

But let's move on. Did the city wipe out the value of
the 35-acre property if you assume it's ripe and you allow that
to be segmented, which again both assumptions are not correct
but let's assume they are. Here's what this Court said: The
developer purchased its interest in the Badlands Golf Course
knowing that the city's General Plan showed the property as
designated for parks, recreation, and open space, PROS, and
that the Peccole Ranch Master Development Plan identified the
property as being for open space and drainage, as sought and
obtained by the developer's predecessor. The golf course was
part of a comprehensive development scheme, and the entire
Peccole Ranch master planned area was built out and around the
golf course.

The Court went on: It is up to the Council through
its discretionary decision making to decide whether a change in
the area or conditions justify the development sought by the
developer and how any such development might look. And the
Court cited to the Nova Horizon case.

The applications included requests for a general plan
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amendment and waiver, in that the developer asked for
exceptions to the rules -- this is Jjust like the plaintiff in
Guggenheim -- in that the developer asked for exceptions to the
rules, its assertion that approval was somehow mandated simply
because there is RPD-7 zoning on the property is plainly wrong.
It was well within the Council's discretion to determine that
the developer did not meet the criteria for a general plan
amendment or waiver found in the Unified Development Code and
to reject the site development plan and tentative map
application. Accordingly, no matter the zoning designation.

So the Court has said twice in these paragraphs of its
decision that the developer's crazy theory that zoning confers
rights and that zoning confers a constitutional right to build
anything the developer wants as long as it's a permitted use in

the zoning is wrong, and it's rejected by all authority.

THE COURT: Well, can't we all agree -- and I think
it's important to point out -- there's a completely different
standard here. The claims for relief are different. We're not

talking about a petition for judicial review.

And I think I was pretty clear, we had a significant
discussion in some of the prior motions. In fact, it's my
recollection Mr. Ogilvie was quite strident in his position, and
I rejected it completely in this case.

And so my question is this, why are we going down this

road? Because I see the Guggenheim case distinctly different

Rhonda Aquilina, Nevada Certified #979

RA 04957




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

22

because, at the end of the day, there were rent controls in
place and they were getting paid so much per, I guess, for the
mobile homes, whatever the sum might have been, and they were
still making money.

In this case, here, it's my understanding that the
golf course was no longer viable, and it's public property, and
that's a totally different issue, right? And I keep coming
back to my question, because you raised it and it hasn't been
really addressed. I understand you're saying, Well, Judge, you
know, the value is -- well, the Peccoles, I guess, reaped the
value.

But I'm talking about the 35 acres, because it's my
understanding right now, in its current condition, it has no
value economically for the property owner. Because if the city
says this has to remain open space, he can't put anything on
that property. Consequently, what's the value of the 35 acres?
We all know what it is, it would be zero, it just would. It
would have no value whatsoever. And I guess that's my point.

And I just want to be very clear on this issue,
there's a completely different standard when it comes to a
standard for petition for judicial review. I'm looking to see
whether or not the City Council abused its discretion, right?
And that's the standard for the most part, and whether there's
substantial evidence in the record to support the findings.

And that's a low threshold, I don't mind saying that,
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it just is. This is a totally different scenario here. Right
now you're in open court. This isn't a petition for judicial
review. All the evidentiary requirements have to be met,
right? Rule 56, I have to make a decision based upon
admissible evidence, we all understand that. So I'm looking at
it from that perspective, and whether the court of appeals
and/or Supreme Court agrees or disagrees with my evaluation of
this issue is another day.

But I understand your argument. You said, Well,
Judge, the value is to the Peccoles. That's kind of how I see
that, right? But as far as 180 Land Company, who is the
current owners of the property, it seems to me that if this
parcel of the property is going to remain open space, then it
could be argued that the city has wiped out or nearly wiped out
all economic use of the property, and that's really and truly
what I want you to address.

Because maybe your argument is that I guess value can
only transfer one time, I guess, when the property is
originally developed? I mean, I don't know. Is there case law
that says that? What about the current property owner? What
about the bundled rights?

MR. SCHWARTZ: Yes, Your Honor, we addressed that in
the -- that's the segmentation doctrine that the Court is
talking about, and you can't segment property, the parcel as a

whole, and then say that one part of it, the requlated part,
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has no value, so now pay me. You have to look at the parcel as
a whole.

But I would like to back up, Your Honor. I think that
this is an extremely important issue, that there is no
substantive law of PJRs; it is an empty vessel; it is a
procedure. Inverse condemnation is a procedure with a
different remedy and different evidentiary standards. However,
what we're talking about here is --

THE COURT: We can all agree on that, I think.

MR. SCHWARTZ: What we're talking about here is the
underlying substantive law of property and land use regulation
in Nevada, and that law is the same. It's the same for whether
you're bringing a PJR or you're bringing a takings claim or a
due process claim, the law is that zoning does not confer a
right of any kind, it limits use, it doesn't confer rights, and
it doesn't confer a constitutional right to build anything you
want. That's the underlying law that applies to both a PJR and
an inverse claim.

Again, PJR, it's an empty vessel, it's just a
procedure. So you can have -- and we're not talking about
facts here. The Court made the facts clear. There's a PROS
designation on the property, there's RPD-7 zoning on the
property; what does that mean legally?

First, those are the facts. The Court said here's the

legal import of that, these are questions of law not of remedy.
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The standard is the same in a PJR or a regulatory taking case.
There is no constitutional right to build under zoning, and so
it's the same law, it's the underlying substantive law, and so
the Court's conclusions about what that underlying substantive
property law and land use regulatory law in Nevada, it's the
same for both causes of action.

Your Honor, what that would be saying is if none of
the Court's conclusions of law in the PJR about the city's
discretion -- and, again, discretion cannot coexist with a
constitutional right to build what you want. If that's true,
then if --

THE COURT: I got a question for you. Hypothetically,
a decision of a city council or a planning commission and/or
county commission and the like, they can make a decision, the
trial court can make a determination that their decision is not
an abuse of discretion, right? But that doesn't stand for the
proposition that notwithstanding the fact that they didn't
abuse their discretion, that when exercising their discretion
it resulted in a taking of property. That's the difference,
and that's the way I see it. And that's a totally different
animal, subtle but huge, right? You could exercise your
discretion without abusing your discretion, but that doesn't
mean that's a get-out-of-jail free card. That's probably the
best way to say that.

I mean, I don't mind saying it, and I'm saying it
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because that's the issue I want the Nevada Supreme Court and/or
Court of Appeals to really hone in on, because that's part of
my decision-making process. I think they're different. Yeah,
you could exercise your discretion and not abuse it.

But if you, for example, going back to one of the
issues you brought up, both categorical and Penn Central claims
requiring a showing that the city's regulation wiped out or
nearly wiped out the total economic use of the property. That's
not a charge I'm required to look at when it comes to a petition
for judicial review.

MR. SCHWARTZ: Absolutely right, Your Honor. But the
plaintiff's theory, Your Honor, can I address that? The
plaintiff's theory --

THE COURT: Yeah, but you said, "absolutely, right,"
that's good to hear.

MR. SCHWARTZ: The plaintiff's theory in this case is
that they had a constitutional right, quote, right to build
whatever they want on the 35-acre property as long as it's a
permitted use by zoning. That's their theory. That's not a
takings theory, Your Honor, that's PJR theory. That's
absolutely right. And they lost the PJR, and the judge -- and
this Court decided against them because it said zoning doesn't
confer any rights. But their entire case, Your Honor, is a
redo of the PJR.

Now, I think where we're going with this is --
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THE COURT: You can make your record on that, but I'm
not buying that one. Once again, I don't mind telling you my
charge is much different, and I recognize that -- I forget how
long it's been, but it's been quite a while, and I recognize
that aspect of it, that this is a totally different animal as
far as inverse condemnation law is concerned, and I thought I
was pretty clear on that.

So all I'm saying, sir, I'm going to let you go ahead
and make your record. But as far as my decision as it pertains
to the petition for judicial review, I had a different charge.
And I even think there's -- I don't mind saying this, and
interestingly enough, I was never even called upon to even deal
with that specific issue, but in a decision sent down to me
from I think it was the Supreme Court, they even talked about
the different standards, right? I didn't even get a chance in
that case, it was so early on, it was a motion to amend, I
granted it, and that was it, and then a writ was run up. I
clearly understood that, I think I did, going back to a year,
year and a half or so ago, the differences between a petition
for judicial review and a claim for inverse condemnation before
a trial judge. Totally different, different issues of law,
different factual issues.

MR. SCHWARTZ: Your Honor, can I explain?

THE COURT: Yeah, you can, sir, but I'm just saying,

and I think the law will -- I have a fairly high degree of
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confidence that the law will agree -- I mean the courts will
agree with me on that issue.

MR. SCHWARTZ: Your Honor, when I recite to the Court
this passage from the decision on the PJR, I'm reacting to the
plaintiff's claim. The plaintiff's claim in this case in the
taking -- this is a takings case -- is really a do-over of the
PJR, because they're claiming that they've got this
constitutional right.

I am -- we have, and I am fully prepared now to
summarize our case on what the real takings tests are, because
everything the plaintiffs are arguing in this case is a redo of
the PJR.

So I think I'm on the same page as the Court in that
to show a regulatory taking, you have to show a wipeout or a
near wipeout or interference with investment-backed
expectations. The plaintiffs don't address that in their
takings claim, they just want to redo the PJR.

So i1f now I could address the Court's concern about
why the city has not taken the 35-acre property. We have three
arguments --

THE COURT: Please go forward. I'm listening, taking
notes.

MR. SCHWARTZ: One is that the case isn't ripe. The
case isn't ripe because the Court doesn't know how far -- if a

regulation goes too far and wipes out value unless it knows and
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it has a final decision of the public agency and knows how far
it goes.

So in the 65-acre case, Judge Herndon found they
didn't even get to first base. They didn't have a ripe claim
because they had denied two applications. So that's what the
Court -- that's what the courts have required, including the
Nevada Supreme Court in the Kelly case.

The Kelly -- you know, we have the categorical and

Penn Central claims allege excessive regulation of use. And as
I indicated on Friday, the developer is trying to confuse the
Court with the Sisolak case, which is a physical takings case,
not a regulation of use case, and so the ripeness doctrine does
not apply in a physical takings case, the Sisolak case
recognizes that. The developers misrepresented that case.

In a regulation of use case, you need to show that the
regulation of the owner's use was the taking. It has to wipe
out the economic value or a near wipeout of the value.

And again, this developer, Your Honor, the city didn't
change the value of the property because the developer either
knew that the property had -- was not viable as a golf course,
in which case the city didn't make the developer buy the
property, or it didn't know and it didn't do its due diligence,
either way the city didn't make the developer buy the property.
The developer, like Guggenheim, should have paid a price for

that property that reflected its worth, and it was subject to
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So the developer can't come in and say, Hey, I paid a price for
property that that would be $1.5 million per acre, which is the
developer's evidence, assuming I could use it for residential
when the law is clear that they couldn't.

THE COURT: Why is the law clear that they couldn't?
Because it's my recollection, I keep going back to this, the
property at issue I'm talking about the 35 acres, was owned as
RPD-7.

MR. SCHWARTZ: Well, Yes, Your Honor, but the PROS
designation is the general plan designation and that's
consistent with the RPD-7 zoning.

As the Court may recall in U.D.C. 19.10.050A, RPD-7
zoning is for plan developments, and the city is encouraged --
it is encouraged to require the set-aside of open space. It
did that. It said you're going to be able to develop, if it's
a 6l4-acre part of the 1500-acre Master Plan, you can develop
84 percent of the PRMP and 16 percent is going to be the
250-acre set-aside for open space.

So that's —-- that use of part of the property that's
zoned RPD-7 for open space —-

THE COURT: I don't want to cut you off, but was the
golf course private or public? Do we know?

MR. SCHWARTZ: Private. And so would the property be

if it were open space, if it were park, if it were an amusement
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park, if it were any use, it would be private, but that doesn't
mean that the city has to allow a change in the use if it's
segmented from the whole.

So the developer bought property --

THE COURT: That's the issue. And I don't want to cut
you off, sir, you're saying the golf course was private,
meaning no public access, it was part of the Queensridge, I
guess, community, is the best way to say that, and so the
public had no access for ingress or egress; 1is that correct?

Sir, you can answer that.

MR. SCHWARTZ: Oh, by permission --

MR. MOLINA: The golf course was privately owned, but
it was publicly --

MR. SCHWARTZ: It is a public golf course. It was
open to the public.

THE COURT: And I don't want to cut you off. I was
just wondering if it was like DragonRidge where it's a private
golf course.

So it was a public golf course, and I do understand it

was private ownership, I do get that.

But go ahead, that's all I wanted to know, whether it

was a —-

MR. SCHWARTZ: So the developer, Your Honor, is
telling you, I bought a golf course, I paid 4 and a half

million dollars for a golf course, and it turned out, you know,
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I made a bad business decision and the golf course isn't worth
anything, so now pay me, and not only that, pay me $386 million
if you don't let me build residential. Although, of course,
the city did allow them to build residential.

So, you know, the developer can't have it both ways.
It can't, just like Guggenheim, you can't buy property and say,
oh, you've wiped out my value, you've taken away my economic
value. 1In Guggenheim, the developer said, or the owner said,
Well, I can't make much or any money with this rent control in
place.

It's the same facts, the same situation. The Court
said, Wait a minute, you bought this property and now you're
telling us we have to change the use; even though it's not in
the best interest of the community we have to change the use so
that you could make a profit? That was your business decision
to buy that property. The city didn't make you do it, and you
pay a price that reflects its value.

And as the Court said, the developer bought the
property knowing that it was PROS in the General Plan. That
doesn't allow residential development, so that can't be a
taking.

But getting back to my ripeness point. In the Kelly
case —-- excuse me, in the State case, and State is at tab 12,
the Court said, In Nevada, we apply the Williamson County

ripeness doctrine. That doctrine is -- we don't know if
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regulation has wiped out property. If the developer applies
for some plan of development and the city says, No, well, we
might approve something else; we might approve a less dense
development; we might approve a different type of development,
the city has broad discretion. It can approve lots of things
that may not be the first project.

So before a takings claim can be ripe, the government
agency has to deny two separate applications for development of
the property and just that property, and then the claim might be
ripe. Then the developer can say, All right, it's now clear
what they're going to allow on the property and what they're
not. Now you can tell me whether this meets one of the takings
tests, which is a wipeout or a near wipeout.

And in the Hoehne case, Your Honor, which is at
tab 17, the Court said the claim is not ripe unless there's a
clear, complete and unambiguous, it's unambiguous that the
agency has drawn the line clearly and emphatically as to the
sole use which the property may be put. And that's exactly what
Judge Herndon found: ©No, I can't speculate about what the city
might allow on the property. They've only denied one set of
applications for this property. The developer hasn't filed
another set of applications.

The City sent a letter to the developer, which is at
tab 7, after the court -- the Supreme Court reversed the

Crockett order, and said, You don't need to file a major
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modification application. Come in and file another application
for the 35-acre property, and invited the developer to do that.
The developer didn't want to develop the property, so it didn't
file another application, it didn't ripen its claim, and that
law is absolutely clear.

And the developer claims that the ripeness doctrine
does not apply to its categorical takings claims. The
developer concedes it applies to its Penn Central takings
claims. That's illogical and against all law. We've cited to
the Court the Palazzolo case, tab 15, and many other U.S.
Supreme Court cases, lower court cases in our brief that the
ripeness doctrine applies with full force to the categorical --
their wipeout claim, their categorical taking claim, and it has
to. You can't have a -- you can't have a ripeness doctrine
that applies if there's a near wipeout, but you don't have a
ripeness doctrine that applies to a wipeout. It just makes no
sense.

So the developer then argues, Well, I can't apply for
another project because it's futile. Your Honor, we have a
very odd situation here. This case is not only a first in
which a developer has argued they have a constitutional right
to build anything they want as long as it's a permitted use in
zoning or it's a taking, that's a pretty bizarre claim.

But here we have a situation where the city approved

435 luxury units for construction in the Badlands and the city
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said now you're ready to go, the Supreme Court has reversed the
Crockett order, and your applications are reinstated. The
Nevada Supreme Court said the applications, the approvals are
valid, that's what the language the Court used, and that's in
tab 2.

And the Court -- and after the Court reinstated those
approvals, the city sent a letter to the developer, tab 3,
that's Exhibit GGG, saying you're ready to go, you've got your
permits, you're ready to develop for the 17-acre property, 435
units. The developer claims, Oh, no, I don't have a permit.
It's the craziest thing, Your Honor. No, I don't have a permit,
you nullified it, and the city said, No, no, really, you've got
a permit, go build. That was more than a year ago that the city
said this. The developer has done nothing.

Here's what happened in the 133-acre case. 1In
133-acre case, after Judge Crockett's decision, the City
Council said, Among other things we -- your applications are
incomplete because you haven't filed a major modification
application. Judge Crockett ordered it, that's a final
decision. We would be in contempt of Judge Crockett's order if
we approved these applications without you filing this major
modification application.

The developer goes to —-- takes that up on a PJR, and
Judge Sturman finds, yes, denies the PJR on the grounds that

the City Council could not approve those applications because
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there was no MMA filed, and that would be in violation of Judge
Crockett's order.

So the city -- so after the Supreme Court reversed
Judge Crockett's order, we are now back in Judge Sturman's
court in the 133-acre case. The city moved to remand the
133-acre applications to the City Council because they never,
never decided them on the merits. They found them incomplete
under Judge Crockett's order. The developer has strenuously
opposed a remand to give the City Council a chance to review
those 133-acre applications for the first time on the merits.

This is the most bizarre situation I've ever seen
where a developer has got one set of permits, the city is
telling him to go back to the City Council because they couldn't
review your applications on the merits, and the developer says,
No, no.

So what we've got here is a clear situation where a
developer bought property that the developer now claims had no
value, so it had no value when the developer bought it, and now
it wants this -- and it has segmented off that property and it
wants the Court to just focus on that property and say, Oh, the
city is taking my property, and I want $54 million even though
the developer paid 4 and a half million for the entire 250-acre
Badlands. And the developer has got permits for, you know, a
huge number of units, and it declined to even pursue development

on the 133-acre property.
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So it's just a bizarre situation here where there's no
taking, there's no injury, there's no damage to the developer
because the city, by declining to change the law, did not change
the value of that property, and you got a developer who instead
just wants money. That's what this case is about, Your Honor.
It's a shakedown. 1It's an attempt to use the courts to get the
developer what, you know, $386 million for a 4 and a half
million dollars investment. I mean, it's just unconscionable.
So the case is ripe for the --

THE COURT: I don't look at businessmen as shakedown
artists. And I don't mind saying this, I thought about this,
too, it was known that there were problems with this golf
course, right? And I'm certain if the city really early on, if
they wanted, they could have bought out the property owner,
right? Or they could have bidded for this golf course like
everyone else when it went up for sale, right? If they were so
concerned about open spaces, they could have done that.

There's nothing to preclude the city from saying, Look, you

know what, we're concerned about this golf course and it's a
problem, it's happened before, let's go ahead and turn this

into public spaces, you know.

Only problem with that is this, though, they probably
would have to have public access, they probably couldn't
segment it all, but they could have done something, I would

think, and they didn't.
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MR. SCHWARTZ: That's not the city's responsibility,
Your Honor. The city's responsibility is to make sure that the
community is well planned for the community. Its job -- the
city's job isn't to help property owners make profits.

THE COURT: Well, then who's making profits?

MR. SCHWARTZ: That's not -- I mean, there's no case
that says that, Your Honor. What the Court is talking about,
there's no authority --

THE COURT: Does the city get a free pass? They can't
force someone to do something with their bundle of rights that
results in no value to the property and not pay for it. That's
a big issue.

MR. SCHWARTZ: The property had -- Your Honor, the
property had whatever value --

THE COURT: 1I'll tell you what, this is a question I
have, and I want to make sure I understand it.

Judge Crockett's order wasn't published; is that

correct? Is it a published decision?

MR. SCHWARTZ: It was a trial court decision. I don't
know if it was published.

THE COURT: Okay. Is that --

MR. LEAVITT: Your Honor, Judge Crockett's decision
was a final decision of the lower court. It was appealed to
the Nevada Supreme Court, and then the Nevada Supreme Court

reversed Judge Crockett's decision.
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THE COURT: Right. But they didn't publish it, right?

MR. LEAVITT: No. No.

THE COURT: Okay. I was just curious because I didn't
think so one hundred percent.

MR. LEAVITT: It was not, published, Your Honor.

MR. SCHWARTZ: It was an order of reversal, Your
Honor, and they reinstated the permits, and the city hasn't --

THE COURT: The question I have, though, and
understand I haven't looked at Judge Crockett's order in a long
time, I haven't, but what was his decision based upon?

MR. SCHWARTZ: Oh, it was a number of factors.

THE COURT: And I'm sorry, I'm —--

MR. SCHWARTZ: The history of the PRMP --

THE COURT: Sir, I don't want to cut you off. I'm
sorry, that was a bad question.

What did Judge Crockett decide? That was my question.

MR. SCHWARTZ: Judge Crockett decided that to develop
housing in the Badlands, the owner needed to file a major
modification application under the U.D.C. The U.D.C. says
major modification application required for a PD development.
It does not say it's required for an RPD development. When it
went up to the Supreme Court, they made a very narrow decision.
Again, the developer has misrepresented that decision as
supporting their bizarre claims in this case. The Court made a

very narrow decision; it sided with the city, which argued
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major modification application by the plain language of our
U.D.C. not required for RPD. It is required for a PD. This is
not PD, it's RPD. That was the sole basis of the Supreme
Court's decision. They didn't say that zoning prevails over
general plans. They didn't say that there's no PROS
designation. They didn't say anything what the developer says,
except that the city was required to obtain an amendment to --
the city was properly required an application to amend the
General Plan, to amend the PROS designation before a
development of residential in the Badlands.

So the Court there was saying the opposite, the
opposite of what the plaintiff is arguing here, which is that
the Supreme Court somehow found that the PROS designation
either didn't exist or did not prevail over zoning. Again,
there's no -- there's consistency between the zoning and the
General Plan designation here, so there's no question about
which prevails. But if there were an inconsistency, the law is
absolutely clear in NRS 278.250 and in the AmWest case and the
Nova Horizon case that the PROS designation prevails, and that
was the case when the developer bought the property, as the
Court observed.

THE COURT: Here's my question, though, and I might be
wrong on this, but didn't Judge Crockett require plaintiff or
the property owner -- or require that there would have to be

some sort of amendment to the General Plan; 1s that what
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happened?

MR. SCHWARTZ: Yes, that's right, and that is correct.
That was —--

THE COURT: Isn't that what you're requiring in this
case right now?

MR. SCHWARTZ: Yes, yes, that is the requirement, but
his decision was based on a number of factors.

THE COURT: And I don't want to cut you off, sir, your
co-counsel wants to address that issue. But my question is
this, I'm looking at it, and Judge Crockett required an
amendment to the General Plan, and the Nevada Supreme Court
said, No, that's not required. Okay, I get it, but --

MR. SCHWARTZ: No, no, no, they said the opposite.

THE COURT: Okay. What did they say? What did I say?

MR. SCHWARTZ: They said an amendment to the General
Plan is required. They said an amendment -- the Supreme Court
said amendment to the General Plan is required. They said a
major modification application was not required in addition to
the site review application, the rezoning application, other
applications. They absolutely did, Your Honor.

In tab 2, you can see here the Court said in the

order --

THE COURT: Your co-counsel wants to say something for

the record. 1Is there anything that you want to add, sir? Go

ahead. I don't want cut you off.
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MR. MOLINA: So just to clarify. Judge Crockett's
decision was based on an appeal that -- PJR that was filed by
the homeowners.

THE COURT: Right.

MR. MOLINA: The City's approval of the 17-acre
applications, and those applications included a General Plan
Amendment. They did not include a major modification. The
homeowners challenged the city's decision not to require major
modification, and so there was no general -- the failure to
file a general plan amendment was not at issue in that case as
it is in this case. However, the Nevada Supreme Court, in
reversing Judge Crockett's order, made clear that the developer
had to file all applications required by the city's development
code, which the General Plan Amendment is required here.

MR. SCHWARTZ: Your Honor, I'm in tab 2 on page 5 of
the Supreme Court's decision. The Supreme Court said: "The
governing ordinances require the city to make specific findings
to approve a general plan amendment," and they cite to the Code
as well as a rezoning application.

So the Nevada Supreme Court said the opposite of what
the developer claims it said. It's saying that property was
designated PROS to build residential in the property. The City
properly required an amendment to its General Plan.

So Your Honor, in my limited time left, I want to

address this segmentation doctrine if I could.
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THE COURT: Go ahead.

MR. SCHWARTZ: What the developer is doing here is
called segmentation. It's a developer trick to get greater
density. The courts, including the Kelly court, the Nevada
Supreme Court in Kelly said no, you cannot segment the property
for purposes of takings analysis; that would allow you to
require compensation in almost every case. It's a circular
argument.

So in Kelly, which is tab 14, in Kelly, the developer
subdivided property into 39 lots and built on 32 and then said
to the agency, Now you have to let me build on the seven
remaining lots. And the Court said, No, you've got substantial
development, parts and the whole. You can't, you know, carve
off lots whether you develop them yourself or sell them to
another person. Now you can't claim, Hey, you're wiping me out
because now these are all discrete lots with assessor's parcels.

In this case, we've got four development sites that
the developer has identified that they put, in classic form,
they put each property under a different owner. There are some
entities that fall into the properties, but all four have
different owners. It's classic segmentation where the
developer, the developer stands in the shoes of the original
developer for use as a whole. They got to build. They got the
city's approval to agree to a comprehensive master planned area,

1500-some acres where there was an agreement as to what was
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going to go where, and, again, it's a machine. You take one
part out and the machine doesn't work.

So they come along later and they sell off the open
space after they've got —-- after the developer has gotten the
benefit and it has sold all the units to people, to property
owners who live on that open space or benefit from that open
space, 1t enhances their value. The developer then sells off
the open space and someone comes in and says, Oh, now you have
to develop the open space or else I won't make enough money.

Again, the argument that you have to let me develop

this or I will lose money, that's false, Your Honor, that's not
the facts. The developer knew they couldn't build a
residential when they bought the property. By the city saying,
Well, we're not going to change the law doesn't change the
property's value one bit. It doesn't wipe it out, it doesn't
deprive them of anything that they bought. It leaves them in
the status quo.

Just like in the Penn Central case, the Court said,
Well, you've got -- you've got historic use of this property.
You're not entitled to make the most profit from this property.
You got what you've bought. In Guggenheim, you got what your
bought. You paid a price.

They paid $18,000 an acre, that's a golf course price.
They claimed that if they could build housing, it's worth

1.5 million per acre. That's a residential development price.
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They knew, and the price they paid reflected that the property
was limited in its use.

But, again, you can't -- you can't allow the developer
to segment off property. The United States Supreme Court in
the Murr case said, Well, there are three factors that tell us
what the parcel of whole is. And the developer, by the way,
has made no argument, they've cited no authority that they
didn't -- that allows them to segment off the property in this
fashion.

You look at the Murr case and the three factors. You
look at, among other things, what's the relationship between the
property that you're segmenting off and the rest of the
property? You know, is there some interdependence of the
property such that it should be treated as the parcel as a
whole? And that's exactly what we have here. We have a
property that was part of a master planned development community
and enhanced the value of the rest of the property as an
amenity, whether it's a golf course or open space it enhances
the wvalue.

And so under the Murr -- and by the way, the master
plan was one owner, one master plan, all the different parts
were approved at the same time, and so, you know, that is the
classic parcel as a whole.

Now, if the PRMP is not the parcel as a whole and lets

say the Court disagrees and says the PRMP is not the parcel as
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a whole, the Badlands at a minimum is a parcel of the whole.
It was in one use for 23, 25 years, one owner. It was sold
from one owner to another owner as a golf course, as a
functioning golf course. It was in one use. That's got to be
the parcel as a whole.

So the developer can't then carve up the Badlands and
say, Okay, you've allowed me to build 435 residential units on
one part of the Badlands. Well, I'm going to sell off 35 acres
for that property, and then the new buyer comes in and says, If
you don't allow me to build housing on this property even
though I bought it when housing wasn't legal, if you don't
allow me to build housing on this property, then it's a taking
and you have to pay me $54 million? Your Honor, this is
classic segmentation.

The city -- you know, if you carve up the property in
the way the developer did, you're always going to be liable for
a wipeout, because as you get smaller and smaller, the city
says, Well, you know, 435 units on 250 acres, that's a lot of
units, that's pretty dense. Now you want more? They don't have
to allow each part of the property to be developed. Again, they
don't have to allow any of it to be developed, because the
developer bought it when it was subject to these regulations,
and so the developer has the same value of property that it had
when it bought the property, the exact same value. So there

can't be a taking here.
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THE COURT: I have another question. I don't know if
there's an answer to this or if this has even been pointed out
as an issue, but I do understand your segmentation argument.

My question is this, though -- and you brought up a very
important point from a time factor -- this golf course
functioned for about 22, 23 years. What is the impact of time
on a segmentation, I guess where you could call this some sort
of affirmative defense maybe? What impact does that have?

You know, because there's no question, and we see this
all the time in all the major metropolitan areas, and 23 years
is a long time. The character and nature of property could
change in 23 years. And there's no question maybe early on
there were benefits, but over time those benefits can dissipate,
right? And so does this segmentation argument, does that -- can
you make that same argument 20 years, 50 years, a hundred years
down the road?

MR. SCHWARTZ: Your Honor, that's a very good point.

I think it's -- I don't think it's relevant because the takings
test requires a wipeout and, as I've explained, the city did
not change the value of the property one bit.

But to answer your question about time, you know,
that's the city's discretion, that's where the city's discretion
comes into play, and this Court -- what the developer arguing
here --

THE COURT: 1It's a general question, I mean, I'm just
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thinking --

MR. SCHWARTZ: I think it's a great question. Great
guestion.

What the developer is arguing here is, hey, the city
was unfair and they were biased against us. And so whether the
best use, the most efficient economic use, whether the best use
of that property for the community is open space or golf course
or housing or office or whatever the use, that is subject to the
city's broad discretion. They exercised that discretion. They
can exercise that discretion, but if they wipe out the value,
then they have to pay compensation, but short of that or a near
wipeout, they don't have to pay compensation. That's within
their police power.

So when the Court -- when the Court was faced with a

PJR in this case, the Court found that there was substantial
evidence to support the Government's decision. That's the
deferential test that the Court applied for PJR.

So when we're talking about fairness or efficiency or
what's the -- you know, what is the optimal use of this
property, that's a political decision, it's up to the city's
discretion.

For the taking claim, the only concern, the only issue

for this Court, the only legal issue is whether the city has
wiped out the value or nearly wiped out the value. And as I

indicated, the city did not change the value at all, because the
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developer still has exactly what it paid for when it bought the
property. Whether the city should change that, that's a good
qguestion, but that's what the Court said in the PJR, Well, you
know, it's not my -- I can read from your findings of fact and
conclusions of law on the PJR, Your Honor, tab 38. You said
many times, you know, it's not my decision, it's not my decision
to say what is the best use for this property. I'm going to
leave that up to the -- you know, leave that up to the political
system, to the Government, the city government. They have the
expertise. They have the power. They have -- they're the
entity that makes the decision. I don't make the decision. You
said in paragraph 19 on --

THE COURT: I agree with that, but that's a different
call to the question, right? It really and truly is. And
that's my point, because right now we can look at it from this
perspective. You could have a situation where hypothetically a
city council or a county commission didn't abuse their
discretion, but, notwithstanding that, their decision making
results in a taking of private property.

MR. SCHWARTZ: Well, that's true, I agree.

THE COURT: We can all agree that's true.

MR. SCHWARTZ: But your question was about the timing
of the parcel as a whole, and it says the parcel of a whole
applies over time, and it absolutely does, but I was addressing

the Court's concern that after --
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THE COURT: Has that ever been addressed? Does anyone
know?

MR. LEAVITT: It has, Your Honor.

THE COURT: Okay. I want to hear about that then.

MR. SCHWARTZ: What was that, Your Honor? I'm sorry,
I missed that.

THE COURT: I asked a question whether or not that
issue regarding the segmentation argument and the impact of
time, has that ever been addressed by a court, and that was my
question, and counsel on behalf of plaintiffs said, yes, it has
been addressed.

MR. SCHWARTZ: Well, yes, it has, Your Honor, in the
Sierra-Tahoe case. In the Sierra-Tahoe case, the court said
not only can you not segment property geographically, you know,
horizontally or vertically, in Penn Central you couldn't sever
off the air space.

In the Murr case, you couldn't sever off one of the
assessor's parcels from the other assessor's parcels because
given the history of that property, they're really the parcel as
a whole, and the court doesn't look at assessor's parcel
boundaries exclusively to make that determination.

In the Sierra-Tahoe case, the Tahoe Regional Planning
Agency imposed a 33-month moratorium on any development of
single-family lots in the Basin while it studied permanent

controls for the Basin. And there the Court -- the owner sued
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and said, Hey, you've wiped out my value because during that
33-month period I could have no use of the property, and the
Court said, No, we even apply the segmentation doctrine to time,
to the segmenting the property over time.

So let's look at the issue of time in this case.

The Badlands is still functioning as the open space
for that PRMP. People are still enjoying the views, the
buffer, the buffer, the protection from noise, the privacy,
seeing a natural area. They are still enjoying that. It's
still adding value to all of that community.

And so it's not a question of there is -- you know,
that that Badlands has become completely disconnected from the
community such that it might be in the city's judgment, in the
city's exercise of discretion, you know, it might be a good idea
to change the use. Well, again, it's still functioning as the
open space for the PRMP, so it's still -- so there are no facts
to indicate, well, now you can segment off this property from
the parcel as a whole given that the City Council has designated
the property PROS in the General Plan, saying we want this
property, at least for now; until we amend the General Plan, we
want this property to continue functioning as the open space for
this community, and so to sever it off would violate the
segmentation doctrine.

And, again, it's a rule of fairness. You know, how

can you plan -- how can you plan, a master planned community,
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how can you plan a master planned community if the developer can
buy a hundred acres, say I want to impose a master plan here,
and the city says, okay, because of the topography, because of
the surrounding development --

THE COURT: I'm sorry. I was just asking my law
clerk --

MR. SCHWARTZ: Because of the surrounding development
we're going to want the different uses to be in these different
locations, including the amenities, I don't know, school or
healthcare, police and fire, open space, transportation, roads.
So, yes, the public agency says, Okay, here's where we want all
the different parts to go. Well, if someone comes along and
severs off part of it, part of the whole so that the machine
might not work, they can't say, Well, unless you let me make a
different use of this property, then the property that was --
that was programmed for this project when the master plan was
approved, 1f you don't let me make a different use of this
property, then you have to compensate me.

Well, it would be very difficult to use master
planning in development, Your Honor, if that were the case,
because the developer would build out the project and then sell
off the parts of the project that it didn't want, and the new
developer would come in and claim, Oh, I get to do whatever I
want with this property because it no longer has the use that

the original developer said it was supposed to be used for.

Rhonda Aquilina, Nevada Certified #979

RA 04988




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

53

Well, the city says, Wait a minute. This is part of the master
plan. This provides valuable benefits, enhancement of use and
value of all this other property. We're not going to allow you
to change that because that will disrupt our master plan.

And so that open space is as valuable and as useful
today as it was in 1990, 1989 when the city imposed the PROS
designation on the property.

So Your Honor, we extensively briefed this
segmentation issue, and we've cited many authorities that are
all consistent that segmentation is not permitted, otherwise
it's so easy to show a taking, a wipeout taking, and this is
just a classic segmentation.

Now, the developer is going to argue that the city
made them segment the property, and that's false. The city
didn't make them segment the property. The developer came to
the city with a development plan, and the city said, Well, we
want you to make sure that the lot lines are consistent. We
don't want development sites straddling lot lines. And the
city only required them to impose a rational set of assessor's
parcels underneath the four development sites.

The decision to develop the property with four
development sites was the developer's and the developer's own.
But more important to the segmentation point, the decision to
apply for development on each separate property and then sue,

sue the city for a taking on each separate property, that's the
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segmentation, that's where the segmentation really comes into
play, because they're claiming now you wiped out one of my
segments, even though the city let them build in the parcel as
a whole, the Badlands or the PRMP, you know, 84 percent
buildout, even though the city let them build, Okay, I've
carved out this one part, you have to let me build on every
part.

So that's how you get greater density. Let's say you
approach an acreage and you say, okay, if I do a master plan
with the city, maybe they'll allow me 500 units. So if I then
carve it up into four parts, then apply for development on the
first part, and let's say they give me 400 units on that part,
then if they say, No, we don't want you to develop the other
parts, we've already given you 400 units, you know, you carve
the property up into four parts, but it's the parcel as a whole.
We gave you 400 units, that's substantial development, you
really did well.

In this case the developer paid 4 and a half million
dollars for property that it now claims is worth 54, or that
only 35 acres of the 250 acres is worth 54 million. Wow!
That's a great deal for property.

MR. LEAVITT: I have an objection --

THE COURT: Sir, we have an objection. Wait. Sir, we

have an objection.

Yes, sir, Mr. Leavitt.
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MR. LEAVITT: Yes. As far as the purchase price is
concerned, that's the subject of a motion in Iimine which
includes the actual evidence, so we would object on that basis;
and, secondly, Your Honor, I guarantee you we will not hear the
words from counsel "I am done.”" It will not happen. He's
repeated himself four times on this segmentation argument. He
went through it four times. He's supposed to go for an hour
today. We're not going to get any time to respond, Your Honor,
if he doesn't -- I guarantee you we're not going to hear the
words "I'm done," so we're going to have to at least put some
limitation on how far he can go, Your Honor.

MR. SCHWARTZ: 1I'm done, Your Honor.

(Laughter)

THE COURT: Okay.

MR. LEAVITT: I stand corrected, Your Honor. I was
wrong, but he just said he's done.

THE COURT: Sir, thank you.

MR. SCHWARTZ: Your Honor, I was responding to the
Court's questions. I apologize for going over my hour.

THE COURT: That's okay, sir. And I just want to make
sure we have a clear record here. Nothing more, nothing less.

All right. You want to take five minutes?

MR. LEAVITT: I have to use the restroom, Your Honor.

THE COURT: That's what I was thinking, I think

everybody probably has to.
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We'll take a restroom break and then come back and get
started.

MR. LEAVITT: Thank you, Your Honor.

(Recess taken at 11:02 a.m.)
(Proceedings resumed at 11:12 a.m.)

THE COURT: Okay. We can go back on the record.

And Mr. Leavitt, you have the floor, sir.

MR. LEAVITT: Thank you, Your Honor.

Your Honor, I'm going to just very generally, I'm
going to make a couple statements, then I'm going to respond to
a couple of your questions, and then I'm going to go into my
presentation.

To follow the city's argument here, there would be two
things that are necessary: Number one, you have to reverse
your property interest order of October 12, 2021 -- or 2020,
that's the city's first request, is to reverse your property
interest order.

Then their second request is to apply the Penn Central
standard to all three of the landowners' claims. The reason I
say that is because the Penn Central standard does say that you
weigh three various factors, and you apply the segmentation.
The Nevada Supreme Court was unequivocally clear in Sisolak,
Sue and State versus Hoehne that Penn Central analysis shall
not be applied to a per se categorical taking, a per se

regulatory statement, and a non-requlatory de facto taking

Rhonda Aquilina, Nevada Certified #979

RA 04992




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

57

claim which are the landowners' three claims, that you're not
to apply a Penn Central analysis, and I'll give you one
example.

For Mr. Sisolak, he had a piece of property and he had
alr space. The Nevada Supreme Court held that the County of
Clark height restriction ordinance number 1221 reserved 66 feet
and above for use by the public, and that was a taking. If we
apply Penn Central to those facts and segmentation to those
facts, Mr. Sisolak loses, because his property was segmented.

He still kept below 66 feet, and he still can build on his land.
So that's why the Nevada Supreme Court said, in the three claims
that we're moving for summary judgment on, you shall not apply
Penn Central, and you shall not apply segmentation. You look at
the property as an individual property, and I'll address that a
little bit more.

So those are our three claims, Your Honor. We're not
talking about Penn Central, and the reason we're not talking
about any Penn Central analysis 1s because our three claims are
very limited. And the Court has said we will not apply Penn
Central under these circumstances, because they say a per se
categorical taking is a categorical -- is a taking in and of
itself. They say a per se regulatory taking is a taking in and
of itself. They say that a non-regulatory de facto taking is a
taking where the Government substantially interferes with the

use and enjoyment of property. There's no defenses. You don't
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get to come in and say, Well, there's segmentation. You don't
get to come in and say, Well, there's no ripeness. You don't
get to come in and say, Well, there's no Penn Central factors.
So the Court found that when we meet that threshold, if this
Court says, Listen, I've got this standard and you've met the
threshold, then that's a taking. So that's the first thing.

Then the second thing, Your Honor, is in Sisolak, this

is the question I thought you had, was if the Government
exercises its discretion and that results in a taking, is that
a taking?

So you have this whole petition for judicial review
and taking law, and the Government is over here saying, We have
discretion to do whatever we want, and even if it results in a
taking, there's no compensation. We have discretion under PJR
to do whatever we want to a property, therefore, you have no
property rights, and if you have no property rights, there's not
a taking.

Here's what the Court said, they said the
Government -- this is almost a verbatim quote: The Government
has the right to apply valid zoning ordinances that don't rise
to a taking. See, they leave that second part off. So the
Government can exercise its discretion as long as it doesn't
amount to a taking. But just because the Government doesn't
have discretion doesn't mean there's no property rights.

Your Honor, now I want to talk about -- I want to
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address two of your very poignant questions today. This is
actually a little bit out of order of what I was going to do
today. The guestion you asked is, is there a restrictive
covenant or a condition that the property remain open space?
From the very beginning, counsel said absolutely, and here's
their argument, here's their argument. They say there was --
and I'll give you this, Your Honor. They say there was a
Peccole Ranch Master Plan that was adopted, and that Peccole
Ranch Master Plan is a planned development, a PD. And then
they say as part of that PD, the landowners' property must
remain open space. Must remain open space. That's their
argument, Your Honor.

I'm going to tell you -- and you hit it right on the
head. You said, well, that's your argument, where's the
evidence? Okay. Now I'm going to show you the evidence that is
the exact opposite of what counsel just told you.

And I want to start here, Your Honor. May I approach,

Your Honor, with -- I have an outline here on the property
rights issue.

THE COURT: Yeah, and make sure, do you have an extra

copy for the --

MR. LEAVITT: Absolutely, Your Honor, I have a section

that's called Rejection of the Peccole Ranch Concept Plan,
okay, and this is the facts and the law.

But let me just state one thing really quick --
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MR. SCHWARTZ: Your Honor, if I could interrupt. I
don't have copies of these exhibits. Is there some way I could
get copies?

MR. LEAVITT: I have one for counsel right here and,
yes, we can email him. We will email that.

MR. SCHWARTZ: Could you email it now?

MR. LEAVITT: Yes, we will email it now.

MR. SCHWARTZ: Thank you.

MR. LEAVITT: But the argument that's being made, Your
Honor, on this condition issue is what they say is they say
there's this condition which is pending. The law is very clear
that if the Government is going to claim there's a condition on
a piece of property, it has to be abundantly clear in the
ordinances, you can't imply a condition, you can't spend seven
hours trying to tie documents together to say now there's a
condition that the property remain open space.

And here's all the Government had to do, Your Honor.
For seven hours through this hearing all they had to do was
walk in with a big board where the condition was imposed on the
property that it remain open space. You want to know why they
didn't do that? Because it doesn't exist.

And so here's where I want to go -- do you mind if T
hand this to you for the Court?

So, Your Honor, here's where I want to go through the

city's Peccole Ranch Master Plan argument, and I want to go
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through and explain that the exact opposite is true.

So if you go to the -- on the bottom right-hand
corner, it's number 38, this is a statement made by 30-year
veteran attorney Brad Jerbic about this exact Peccole Ranch
Concept Plan argument that they're making to you. Your Honor,
this is the city's agent. He said that the Peccole Ranch Phase
IT Plan was a very, very, very general plan. I've read every
bit of it. If you look at the original plan and what's out
there today, it's different. Then he went on to say, the Master
Plan that we talk about, this Peccole Phase II Plan is not a
278 (a) agreement, it never was, never has been, not a word of
that language was in it.

Mr. Jerbic said that the Peccole Ranch Master Plan
that counsel argued to you extensively here in this case was
entirely abandoned. And you remember, Judge, that's when I
jumped up and I said this is very disturbing, because counsel
knows that this plan has been abandoned.

And then you go to the next page, Your Honor, this is
the Nevada Supreme Court opinion in the 1l7-acre case. The
Nevada Supreme Court said right there in yellow: "The parcel
does not carry the planned development district zoning
designation."

That's what they argued, that it was a planned
development and you had to stick to that planned development.

Instead, it's interesting what the Court said: The parcel
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carries a zoning designation of residential plan development
district. Residential, meaning it has a residential use.

So this whole argument about planned development being
on the property, this whole argument about PRMP, Peccole Ranch
Master Plan being on the property is entirely false.

We go to the next page, Your Honor, page 40, this
proves 1t even further. This page 40 says that Peccole -- this
is the original owner. You remember they said the landowner
stepped in the shoes of the developer. Peccole and the City of
Las Vegas worked together to assure that there was no
restriction on the use of the 250-acre property, and, Your
Honor, they took express action to make sure there was never an
open space on the property. Remember, I stated from the
beginning the intent was always to develop the property
residentially.

In 1990 --

THE COURT: That's why I asked the simple gquestion
regarding -- and I don't know what the City of Henderson did
when it came to the Legacy Golf Course, but they clearly had a
50-year -- I think it was 50-year restrictive covenant on the
property.

MR. LEAVITT: Yes. And, Your Honor, not only am I
going to show you there's no restrictive covenant on the
property, I'm going to show you that everybody in the area

signed disclosures recognizing that the 250-acre property was
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not a golf course, not open space, and here it is right here:
Available for future development. The exact opposite of what
counsel has represented to you.

But let me go back to 1990, why everybody got these
disclosures. The next tab is page number 41. This is what's
been referred to as Z-1790, and it's Exhibit No. 154. The city
and Peccole got together. And it's a little bit difficult to
see in this, it says, "Gentlemen" -- this is the corrective
letter. This is a letter of what happened, and if it's blown
up on the right-hand side, and it's --

MR. SCHWARTZ: Your Honor, I haven't seen any of these
exhibits. I don't have any of these exhibits. I'm at a real
disadvantage out here.

MR. LEAVITT: It's Exhibit No. 154.

THE COURT: All right. Has that been emailed to him.
Ma'am?

MS. WOLFSON: We're having trouble --

MR. LEAVITT: Can we have Sandy email it to him from
our office?

MS. WOLFSON: The city used this exhibit.

MR. LEAVITT: The city used this exhibit as well, Your
Honor. It's in their documents.

THE COURT: And, ma'am, for the record, which exhibit
of the city was that, do you know?

MR. LEAVITT: 154.
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THE COURT: Sir, it's 154 of the city.

MR. LEAVITT: 1It's 154 of the landowners, and it's
Z2-1790. And, Your Honor, this has been discussed extensively.
They know what exhibit this is.

THE COURT: But I just want to make sure he knows what
you're looking at, that's all.

MR. LEAVITT: Okay, good.

So we're looking at 7Z-1790.

THE COURT: Okay.

MR. LEAVITT: Okay. So at Z-1790, on page 41, it says
the City Council held a meeting on April 4, 1990. They
approved the request for reclassification of property, and then
they describe the location of the property, which is the
landowners' property in this case. And here's what it went
from, Your Honor, we got to follow this: Non-urban, and then
resolutions of intent, and then, Your Honor, right before the
highlighted "2" it says "C-V." That's critical. It went from
all these designations and C-V. You want to know why that's
critical? Because C-V is the only zoning that allows open
space or golf course. And what did the zoning go to? It went
to R-3, RPD-7 and C-1. The City of Las Vegas and Peccole
worked to take off any potential open space, any potential golf
course use. And then, Your Honor, look what they put as the
proposed use: Single-family dwellings, multi-family dwellings,

commercial, office, and resort casino. This is in 1990. This
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is the City of Las Vegas and Mr. Peccole, in 1990, saying we're
not going to put any C-V zoning on this property, we're not
going to put any golf course use --

THE COURT: And for the record, the C-V zoning, that
is the open spaces designation?

MR. LEAVITT: That's the only zoning that allows open
space or golf course. It was expressly and specifically
removed from the property in 1990.

Then, importantly, Your Honor, we turn to the next
page, page number 42, and we have the conditions that are
listed. Remember counsel said one of the conditions is the
property has to remain open space and golf course. You know
what's not listed as a condition? Open space or golf course.

So we have an action by the City of Las Vegas and the

landowners working together in 1990 to make positively sure that
this 250-acre property remains available for residential use.

If Mr. Peccole and the City of Las Vegas wanted this
property to remain open space, they could have very easily put
on a condition "open space." They could have very easily put
on there "golf course." They could have very easily kept on
the C-V zoning, and the city could have very easily said you
have to leave this property as open space or golf course. They
did the exact opposite, and they put the zoning on the property
which allow-- and, Your Honor, they even say what the proposed

uses are: Single-family, multi-family, commercial, office, and
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resort casino. They put it right there. Yet counsel spent
seven hours, seven hours trying to convince the Court that this
didn't happen. Argument of counsel, as you well know, Your
Honor, as we all know is not evidence. This is evidence
(indicating) of what actually occurred on the property.

Now, Your Honor, let's move to the next page, which is
our Exhibit No. 130. This is on page 43. This is an
inner-office memo at the City of Las Vegas that we had to
obtain through public records, and the City of Las Vegas made
their own search to see if there's a golf course open space
condition, and they said, "There are no conditions mentioned
that pertain to the maintenance of the open space/golf course
area.”" The City did it own research and found that there was
no condition, found that there was no restriction that the
property remain open space or a golf course. That's why Brad
Jerbic said -- Your Honor, this is contemporaneous with the
facts of this case, contemporaneous with the facts of this
case, Mr. Jerbic stated there was never a Peccole Ranch Master
Plan.

Now, Your Honor, I want to turn to the next page 44.
This is Exhibit No. 133 of our exhibits. We did an analysis,
Exhibit No. 133. Here's the large board of this analysis that
we did, and this is all supported by affidavit. This analysis
shows an overlay on this area here. You can see -- maybe I'll

orient ourselves here, Your Honor. This i1s Charleston
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Boulevard (indicating), this is Haulapai (indicating), this is
and Alta (indicating), and the landowners' property is between
that area, and you can see the golf course kind of laid out
there. Okay. This shows an overlay of what the Peccole Ranch
Concept Plan was going to look like, and then it shows what was
actually built. There are 1,014 units built, contrary to that
original Peccole Ranch Concept Plan.

Now, let's think about that for just a minute, Judge.

The City of Las Vegas said the Peccole Ranch Master Plan is the
governing document here; the Peccole Ranch Master Plan is what
everybody had to comply with; the Peccole Ranch Concept Plan was
a PD plan that was binding, and that Peccole Ranch Master Plan
bound this property to be open space and golf course. Number
one, you just saw that the exact opposite happened in Z-1790;
and number two, we see that the Peccole Ranch Master Plan was
never followed, and the reason it was never followed, Judge, is
because there was litigation between Triple 5 and Peccole who
started the original Peccole Ranch Master Plan, and because of
that litigation, they abandoned the plan all together. That's
why Brad Jerbic said that plan has never been followed.

Now, Judge the next 1, 2, 3, 4 pages of the
landowners' book of exhibits here, page 45, 46, 47 and 48,
those are all the disclosures in the area. I'm not going to go
through them, Judge. But you asked, Hey, what did people think

was going to happen in this area? Let's just go through them.
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Seller makes no representation about zoning or future
development. Look at number 4 there: No golf course or
membership privileges. Look at number 7: Views or location
advantages. They're not there.

Now, let me turn to page 46, because counsel said
something this morning that was a little disturbing to me. He
said that the golf course was an amenity for the Queensridge
community. Again, the exact opposite is the truth. If you
look at page 46 here, these are the CC&Rs for Queensridge
community. The existing golf course commonly known as Badlands
is not a part of the Queensridge community or inexorable
property. The existing 27 golf course, commonly known as
"Badlands" is not a part of the property.

So you had a good question: Well, in Legacy, it was
part of the property, the golf course. It had a 15-year
restriction on it. Here --

THE COURT: I thought it was 50. Was it 157

MR. LEAVITT: 50, sorry.

THE COURT: Yeah, I thought it was 50.

MR. LEAVITT: Here, they're expressly stating the
exact opposite. It's not a part of the Queensridge community,
it's not an amenity. We're disclosing to you that this
property may be developed. This is written right in the
Queensridge CC&Rs.

And, Judge, who wrote the Queensridge CC&Rs?
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THE COURT: Peccole.

MR. LEAVITT: That's right.

THE COURT: I mean, that's --

MR. LEAVITT: I don't mean to ask the Court questions.

THE COURT: I know it's rhetorical. I get it, I do.

MR. LEAVITT: And why did he say it's not part of it?

Because in 1990, he met with the city and they rezoned
everything for that area and took out the C-V zoning
specifically to make sure that this property here (indicating)
was available for residential zoning. That's why he did it.

And, Judge, you go to the next page, we have more
disclosures. I'll just refer to the one on the right. This is
a disclosure for the properties in the area. Look at the
current zoning on the contiguous parcels is, look at what the
south is, and to the south, RPD-7 residential up to seven units
per acre. Right there.

If this property here (indicating), the landowners'
property was reserved as open space, why was everybody in this
area being disclosed that the property to the south is RPD-7?
Zoning classifications describe the land uses. You go on with
the views, and they say, Listen, we're not giving you any rights
to views here because it's available for development.

Then we go to the next page, page 48, this is the
disclosures, a map put right inside of the city's -- or, I'm

sorry, inside of the Queensridge CC&Rs. You can see where it's
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highlighted as "not parked." I want to reference the Court to
this little triangle at the top here (indicating). Do you see
that little triangle at the top right below Alta Drive?

THE COURT: Yes.

MR. LEAVITT: That's the location of the 35-acre
property right here (indicating).

Going out to the key at the bottom there it says,

"subject to development rights."™ That doesn't sound like the
Queensridge community was told this was going to be open space
or golf course.

And then here is the kicker --

THE COURT: I mean, I don't mind saying this, I wasn't
a land and planning use lawyer, but it just seems to me that if
that were the case, there would be documents and evidence to
support that.

MR. LEAVITT: And there are none. Instead, Judge, the
documents and evidence that we submitted to you state the exact
opposite.

I want to show you this document right here, Judge.

MR. SCHWARTZ: Your Honor, I hate to interrupt, but I
have got one exhibit by email. I don't have -- I'm not getting
these exhibits. I can't follow along.

MR. LEAVITT: This is the Queensridge CC&Rs that
counsel has in his possession, Your Honor. Queensridge CCé&Rs

are attached as an exhibit, and I believe it's Exhibit No. 33;
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is that correct?

MR. SCHWARTZ: Your Honor, these exhibits are in about
20 different volumes. They don't say -- the exhibit doesn't
tell me which volume it's in. By the time I find these
exhibits, counsel has moved on to another exhibit. Can't they
send me an email copy of whatever he's showing to the Court?

MS. WATERS: Sir, it's taking a minute.

MR. LEAVITT: 1It's large, so it's taking a minute,
which, Your Honor, this actually might be a good time for me to
put on the record that when Mr. Molina was up here and I asked
him for his email or his presentation, we never got it, it was
never sent to us. So I haven't said that --

MR. MOLINA: I handed it to you.

MR. LEAVITT: ©No, that's not true. It was -- we asked
for the presentation that night by email. They said it was too
large and they couldn't send it to us, and they didn't give it
to us the next day. He handed to me the old maps. He didn't
hand to me their presentation.

MR. MOLINA: What?

MR. LEAVITT: So here's what we're doing. It's going
to them. Their present counsel who is sitting here in the
courtroom has a physical copy of the document, and it's being
sent to them, Your Honor.

What's that?

MS. WATERS: And it's on the screen.
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MR. LEAVITT: And it's on the screen, and we have on
the screen the exhibit so he's able to see them.

THE COURT: Sir, can you see the screen? For example,
there's a document up, it's Bates stamped 02685, Exhibit C. It
appears to me to be a map, final map for the Peccole West.
That's what's at the top. Underneath it in parentheticals is
"Queensridge."

MR. SCHWARTZ: Your Honor, I can only see the Court,
the bench. I don't see anything on my screen other than that,
and an inset box with me.

MS. WATERS: 1It's still sending.

MR. LEAVITT: 1It's sending, Your Honor. They have it
present, counsel has it.

THE COURT: You can see it now, sir. You should be
able to see it now. Can you see 1it?

MR. SCHWARTZ: No, I can't, Your Honor. I just see
the bench, I just see the judge and the man standing besides
you, and now I see Mr. Leavitt standing behind the podium, but
there's nothing on my screen other than that.

MS. WATERS: I'm sending it. It's saying "sending."
I don't know how to rush that along. I mean, he has a copy of
it.

THE COURT: Sir, do you have all the documents that
are Bates stamped?

MR. SCHWARTZ: Your Honor, is that a question for me,
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Andrew Schwartz?

THE COURT: Yes.

MR. SCHWARTZ: I don't have any documents other than
the, I don't know, 20-or so volume of exhibits. And, again,
the exhibits are not -- they don't tell you which volume
they're in, so it's -- searching for them takes considerable
amount of time.

THE COURT: Do you know which volume this is in?

MR. LEAVITT: Yes, Your Honor. We actually have --
let me just say it this way. We've produced all the volumes.
On the front of the volume it has a list of all the exhibits
plus the page number for every single exhibit. They're all in
page number order.

THE COURT: This would be 2685, for the record.

MR. LEAVITT: Just for the Court's reference, these
aren't unknown documents. These are documents which have been
heavily litigated in both of these cases. Counsel is extremely
aware of the Queensridge CC&Rs.

MR. SCHWARTZ: Your Honor, let's proceed. 1I'll just
do the best I can. If Mr. Leavitt could give me the exhibit
number and the volume it's in, that would allow me maybe to
keep up. Thank you.

MR. LEAVITT: So for the record, this is the
Queensridge CC&Rs, and I'll just go to the last page of the

Queensridge CC&Rs, Your Honor, and this is where it says a map
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with future development right over the landowners 35-acre
property.

And also, I'll pause right here for just a moment.

And this is all in the record. The adjoining property owners
actually sued the landowners and said you shouldn't be able to
build, because we think the property should remain open space;
we think the property should remain as a golf course - the
exact issue that's before you today that the city is arguing.
The city was a party to that lawsuit that was later dismissed.
You know what the outcome of that argument was, Judge? There's
a decision by the district court in that case, and it's
extensive findings of facts and conclusions of law. Here's
what the Court said. The property is RPD-7 zoned. The
landowners have the right to close the golf course, and here's
what the quote was: The landowners have the, quote, right to
develop, end quote.

This whole very issue of this is open space, that this
is the Peccole Ranch Concept Plan, and that this has to remain
a golf course was actually fully and fairly adjudicated, and
the lawsuit against the property -- or lawsuit brought by the
adjoining property owners, and the district court held they had
the right to develop. That was appealed to the Nevada Supreme
Court, and the Nevada Supreme Court affirmed it not once but
three times, because the adjoining property owners kept filing

petitions for rehearing.
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So this whole underlying argument that the city is
making, their whole argument rests on the property was supposed
to be open space or golf course forever.

THE COURT: And for the record, the city was part of
that lawsuit?

MR. LEAVITT: The city was part of that lawsuit to
very begin with, and they asked to be dismissed from it. So
they had full and fair notice of that issue, and they had full
and fair opportunity to participate, and the city did not. You
want to know why, Judge? This is what's been such disturbing
in this case, is while the landowners were filing their
applications, the city was on our side. The city agreed with
us this entire time. The city said to the adjoining owners,
this property is not a golf course property. The city said to
the adjoining owners, this property is not open space.

Brad Jerbic, we just read his statement, that's a
homeowners' association meeting where Brad Jerbic appeared, and
Brad Jerbic says to these homeowners, he says: That was a very
general plan. I've read every bit of it. If you look at the
plan, what's out there today is different. He said, "We never
followed the Peccole plan.”

My point in bringing that up is we have always been on
the same page with the city. When this litigation started,
their private counsel took the exact opposite position and

started arguing that the Peccole Ranch Concept Plan is now
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binding on everybody, when they said the exact opposite for
years.

Remember, Your Honor, when it -- I'll go through this.
When we submitted, when the landowners submitted their
applications to develop the 35-acre property, you remember what
the Planning Department said? They have zoning, they can go
forward and build. Remember when the landowner submitted their
Master Development Agreement Application, what did the City
Planning Department say? They have the zoning, they should be
able to go ahead and build.

Never once during the application process did the city
come forward and say, Hey, you have to leave this property open
space; Hey, this property is golf course.

This whole open space/golf course argument is an
invented argument for litigation, which is based only on
argument by counsel, and is the exact opposite of the city's
position for the past five years, and it's the exact opposite
of the documentary evidence.

If we turn to -- this is ordinance number 5353,
page 49 of our booklet, Exhibit No. 43, a well-known document
in this case. This further confirms what I'm telling you, Your
Honor. Again, evidence. Ordinance number 5353, it's
undisputed that this occurred in 2001, and the Court can see
the highlighted part there on 5353. It says, "The document

shows for each parcel the zoning designation on the current
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zoning atlas and the new zoning designation for the property."
What happened here with ordinance number 5353, as the city
explains, 1is it wanted to conform all of the zoning in the
city, and it's undisputed in this case that in 2001 the city
reconfirmed the RPD-7 zoning. And what's critical is what the
city says in section 4 on the next page: "All ordinances or
parts of ordinances or sections, subsections, phrases,
sentences, clauses, paragraphs contained in the City Municipal
Code, 1983 Edition in conflict herewith are hereby repealed."

So the city says unequivocally --

THE COURT: I mean, that language is typically -- and
I've dealt with ordinances before, and that's general language
that's in the -- I mean to the city's benefit, they always put
that language in there just to make sure it's clear, clarity as
you proceed forwards.

MR. LEAVITT: Absolutely. So what was the clarity
they wanted to know? Zoning applied, that the RPD -- that the
property was RPD-7 zoned.

And so they said we don't care what may or could or
should have happened in the past, this property is now RPD-7
zoned property, which is consistent, Your Honor, with what
happened on this property, which was to assure that there are
only three zoning designations and to assure that the C-V
designation was taken off.

Now, I want to turn to page 51.
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THE COURT: What's the impact of, I mean, from a legal
perspective, of the -- and, I mean, I don't know the exact term
for it, but I'll call it the special ordinance that was
approved by the City Council within the last few years
specifically related to this property. What impact does that
have legally?

MR. LEAVITT: Which ordinance are you referring to,
Your Honor?

THE COURT: I'm talking about the one that you
indicated that was prepared -- I mean, I'm sorry, approved by
the City Council specifically addressing the golf course. You
know what I'm talking -- you said, Judge this shouldn't happen,
this is bargaining this defendant.

MR. LEAVITT: Oh, yes, okay, so that's ordinance
number 2018-24, okay. This is after the city denied the
35-acre application, after the city denied the magic realm
agreement after the city denied the fence, and after the city
denied access, the city then took action specific towards the
landowners' property. Here's the action they took. They said,
number one, this bill targets only your property, 2018-24, they
said that. There's no evidence to contradict that. Counsel
has it, that it targeted only the landowners. Number two, it
imposes requirements making it impossible to develop. So the
city recognized the property was able to be developed because

then they imposed impossible-to-meet requirements to develop;
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and then, thirdly, here's the quicker. They said you have to
allow the public to access the property. That was the
operative language. They put --

THE COURT: By itself that takes it out of Penn
Central.

MR. LEAVITT: Of course. And that's exactly what
happened in the Sisolak case. That's exactly what happened in
the Sierra Point versus Hassid case, and in both of those
cases —-

THE COURT: Do they -- do they --I mean --

MR. MOLINA: Absolutely not, Your Honor. In the
Declaration of Peter Lowenstein that we went through last week,
if you go through -- there's a section that specifically talks
about this ordinance. It was not specific to their property,
it was never applied to them, and this is absolutely false, and
I just need to make an objection for the record. That's
completely misstating what the evidence shows.

THE COURT: Now, when you say that it was never
applied to them, wasn't the ordinance approved, though?

MR. MOLINA: The ordinance was approved, but it didn't
automatically apply to them. The city had to either ask them
to submit an open space plan or it would apply to a future golf
course that closed. 1In this case the golf course was already
closed at the time the ordinance was passed.

THE COURT: But it didn't -- there were no other golf
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courses at issue, right?

MR. MOLINA: I mean, there are golf courses throughout
the county?

THE COURT: No, no, no, there were no other golf
course at issue, i.e., there were none that were failing, there
were no other golf courses that were having --

MR. MOLINA: Well, there's Silverstone, that's another
golf course in Las Vegas that failed.

THE COURT: And where is that ordinance again?

MR. LEAVITT: I will pull it up, Your Honor. It's
Exhibit 108, Your Honor.

And as we're pulling this up, we can read the
ordinance. We don't need Mr. Lowenstein to tell us what doesn't
apply. It's an exhibit in our exhibit book, Your Honor.

THE COURT: Yes.

MR. LEAVITT: Landowners' exhibit. We could turn to

Exhibit No. 108. That's -- it should have a red cover, and I
have another book, Your Honor.

THE COURT: No, I have it here. Yes, I have it.

MR. LEAVITT: Okay. Exhibit No. 108. And once you
get there, Your Honor, I can reference you.

THE COURT: I have it.

MR. LEAVITT: Okay. ©Now, the front page there at
003202, it says, A, General, so this is the ordinance that was

passed by the City of Las Vegas. It says: "Any proposal by or
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on behalf of a property owner to re-purpose a golf course or
open space, whether or not currently in use as such," in other
words it applies no matter what you've done so far, "is subject
to the public engagement requirements in subsection (c) and (d)
as well as the requirements pertaining to the development
review and approval process, development standards and the
Closure Maintenance Plan set forth in E(2) (G) exclusive." So
it expressly states if you're going to change your property
from an open space to a golf course, you are subject to (g),
that's the operative one. And Jjust so we're clear here, the
only evidence we have is that this applies only to the
landowners.

So let's flip over to section (g), which is 003211,
bottom right-hand corner. See at the top there it says (9g)
Closure Maintenance Plan?

THE COURT: Yes.

MR. LEAVITT: Then we turn to the next page, and one
of the requirements under that Closure Maintenance Plan is
little (d) on page 003212. I don't know if you're there, Your
Honor.

THE COURT: I'm there. "Provide documentation
regarding ongoing public access."

MR. LEAVITT: There it 1is.

THE COURT: "Access to utility easements and plans to

ensure that such access 1s maintained."
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MR. LEAVITT: Why? Here is where it all fits in,
Judge. Why did the city adopt this language that applies only
to this landowners' property? Because it already denied the
fence. It denied the landowners' fence to keep the public out.

And the city -- and do you remember why that fence was

denied? Counsel told us on Friday. He said the fence was
denied because of political pressure. What was that political
pressure? The surrounding property owners wanted to be able to
access the property, and so they put right in an ordinance that
you have to allow ongoing public access. That act alone is a
per se taking under Sisolak.

Now, it doesn't matter whether the public actually
used it, but, Judge, we know they did. There's no, Hey, we're
going to adopt this but it might or might not apply to you;
Hey, we're going to adopt this but we're just kidding. That
didn't happen as counsel is representing.

The very beginning of this ordinance says that section
(g) shall apply to you, and it shall apply only to the

landowners.

But let me back up for Jjust a minute and put this bill
in context. This is -- remember, the council member, who was
the highest level member at the city, went to these homeowners
and in their homeowners meetings said to them "This property is
your recreation," that's what he said. He went to their

meeting --
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THE COURT: 1Is that Mr. -- for the record is that
Mr. Seroka --

MR. LEAVITT: That's Mr. Seroka.

THE COURT: -- who sponsored the bill?

MR. LEAVITT: Who sponsored the bill. He went to the
homeowners and said, "This property is your recreation, you get
to use it." Then he followed up by sponsoring the 2018-24, and
then he required that that language be put in there that the
landowners must allow ongoing public access to the property.

So remember, counsel said, Listen, statements of council
members are irrelevant, I'll get to that in a minute. But in
addition to saying that, he then sponsored the bill and the
City Council adopted the bill, so there wasn't just a statement
by a council member, there was a follow-up and an adoption of a
bill.

THE COURT: Well, for all practical purposes, the City
Council has spoken once this bill has been introduced and
approved.

MR. LEAVITT: Absolutely. And, Judge, can I just give
an example here? This was in the Knick versus City of --
Township of Scott Pennsylvania, exact same thing happened. 1In
that case, the city adopted an ordinance saying that private
landowners had to allow public to enter into their cemeteries
around the property. Taking.

THE COURT: So, I mean, we can look at it factually.
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The property owner was denied access, yet they're required,
pursuant to the ordinance, to permit public access.

MR. LEAVITT: That's exactly what happened.

MR. MOLINA: Your Honor, that's not what the ordinance
requires. This is a closure -- this provision addresses
Closure Maintenance Plan, and if the landowner were going to
provide access, then the Closure Maintenance Plan would need to
address that. Completely misconstrues --

THE COURT: I'm just looking at the language, it says,
"Provide documentation regarding ongoing public access."

MR. MOLINA: That's if the landowner allows ongoing
public access. It's not saying that the landowner must provide
ongoing public access.

MR. LEAVITT: I appreciate counsel's attempt to
interpret the law, Your Honor, but the language is plain. It
says you have to provide documentation showing that the public
is coming onto the property. If counsel has objection to this
evidence, he can enter it, or if he has an argument, he can
wait until I'm done and then make that argument.

But, Your Honor, not only that, but we've presented as
Exhibit 119 the council minutes which state the exact opposite
of what counsel just told you. This is Exhibit 119, Bates
stamped 004163. This is Robert Summerfield who is the head
planner of the City of Las Vegas: "I want to be clear that the

Closure Maintenance Plan, because the language does say
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something along the lines of what we've been aware of, may
close. But, again, where there's a golf course" -- he then
goes on to explain that that provision applies retroactively.
That same language, Your Honor, appears several times
in the minutes. Here we go right here. This is Exhibit No.
118: The retroactive provision. This is 003957. This is
November 7, 2018 when this issue is being discussed. The
retroactive provision. The only way this becomes retroactive --
and everybody has their own definition -- there's a potential
for property that's golf course or open space that either has
been or will be withdrawn, and they have to propose the Closure
Maintenance Plan.

Then right here, page 004086, referring to 2018-24:

Our lawyer: I just want to ask you, is this
retroactive? Does this go back to -- I mean, I haven't
mentioned Badlands. I don't want to get into that much, but
does this go back to any developer that is already in the
process?

In other words he's saying is it retroactive?

Their attorney at that time, not during trial, but
unbiased by the parts of litigation here, he says: To that
extent all laws are retroactive. The one part of this
ordinance that could be considered retroactive --

THE COURT: That's not necessarily true. If it's

substantive in nature versus procedural. Procedural, they're
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retroactive; substantive, no, prospective, unless it's
specifically carved out.

But go ahead, I get it.

MR. LEAVITT: Well, he goes on to say right here:

Insofar as the retroactively of this part, he says it needs to
propose a Closure Maintenance Plan. He goes on to say that the
city's intent on drafting 2018.24 was to mandate section (g)
Closure Maintenance Plan on the landowners. He said it was
intended to apply retroactively specific to these landowners.

And, Judge, we don't have to even go there. All we

have to do is look at the general section right up front that
says section (g) applies to the landowners when they try and
change their property.

And the City Council spoke, they didn't say you have
to provide ongoing public access only if we ask you to. They
could have put that in there. The city could have put right in
there behind that clause: You have to do this only if we ask
you to. They didn't do that. They said you have to provide
ongoing public access, which is consistent with Mr. Seroka's
statement to the homeowners' association.

THE COURT: I mean, legally that's not much different,

if any, from Sisolak.

MR. LEAVITT: That's the same exact thing, Your Honor,

and that's what we've argued.

In Mr. Sisolak's case, the county adopted ordinance
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number 1221 that said you have to allow the airplanes to use
your air space. It's the same exact thing.

In Cedar Point Nursery versus Hassid, the State of
California adopted a statute that said that the farm owners had
to allow the labor unions to come onto their property 120 days
of the year for 2 hours a day. Extremely less restrictive than
this one. The United States Supreme Court said the adoption of
that statute was a taking - a definitive statement by the
United States Supreme Court in Cedar Point Nursery.

So, Your Honor, that -- and to keep in mind, in Cedar
Point Nursery, Your Honor, the labor unions didn't even go onto
the property, they were stopped, and the United States Supreme
Court said it's irrelevant, whether they went on or not, you
adopted the statute inviting them onto the property.

And then in this case it's even worse, Your Honor,
because Mr. Seroka announced the public can use the property;
they adopted a statute 2018-5 saying you can use the property;
and then we have the affidavit of Don Richards, which has been
submitted to the Court, and in the affidavit of Don Richards,
Mr. Richards states unequivocally that he interviewed people
coming onto the property, and they said, We're here because the
city told us this is our recreation - even more egregious than
the Knick case, even more egregious than the Cedar Point
Nursery case.

So, Your Honor, I want to go on and I want to finish
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off on this Peccole Ranch concept argument.
THE COURT: How much time do you anticipate that will

take, Mr. Leavitt?
MR. LEAVITT: Just this last part right here?
THE BAILIFF: Just a reminder, we have to get out of

here by noon.
MR. LEAVITT: Wow.
THE COURT: We have this afternoon, Mr. Leavitt.
MR. LEAVITT: We do have this afternoon?
THE COURT: Didn't we say this afternoon?

(Discussion off the record between the Judge and Clerk.)

THE COURT: No, I'm talking about our court. Didn't

we say telephonically at my court?
MR. LEAVITT: Yeah, I think we can go telephonically,

we could show up there.
THE COURT: Right, didn't I say that? I don't

rememper for sure.
MR. SCHWARTZ: I thought we were going tomorrow.
THE COURT: It is tomorrow? Okay. All right. Well,

I'm not going to change anything.

MR. LEAVITT: Oh, okay. I misunderstood.
THE COURT: But tomorrow at 9:15 -- and, I mean, I'm

very thankful that Judge Krall permitted me to use her

courtroom. I just don't want to overstep my bounds because she

has, I know, a lot of stuff this afternoon; is that correct?
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And they've got to get prepared.

So what we'll do then -- and, you know what, I don't
mind saying this, we're going to finish this up tomorrow, and
that's just how I look at it. We have to have some sort of
closure on these issues. We'll finish it up.

We start at what, 9:15 tomorrow?

(Off-the-record discussion.)

It will be 9:15.

MR. LEAVITT: Your Honor, so we could come live to

your courtroom, your regular courtroom?

THE COURT: I mean, do we have any courtrooms
available on this floor? My courtroom is about --

THE BAILIFF: Significantly smaller, Your Honor.

THE COURT: Significantly smaller.

MR. LEAVITT: Your Honor, I could stay back or I could
even go back and sit at a table, but I just need --

THE COURT: See, this is how we would handle that if
we do have -- if I permit you to come live, there would be two
representatives per side and that's it.

MR. LEAVITT: That's fine, Your Honor.

THE COURT: Is there any objection to that? Because I
want to be candid with everyone, I've never done more than
that, first of all; secondly, it's a smaller courtroom, and
notwithstanding, I want to make sure everyone has a full and

fair opportunity to place their positions on the record, but
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just as important, too, I do have to be concerned about
safety --

MR. LEAVITT: Agree, Your Honor.

THE COURT: -- you know, for counsel, for everyone

involved in this case, I don't mind saying that. Because for

the record I take COVID-19 very seriously. In fact, I went out

yesterday and got my booster (indicating).

MR. LEAVITT: I've been shot, too, Your Honor.

THE COURT: Yeah. But it's very, very important.

So this is --

UNIDENTIFIED SPEAKER: Your Honor, can I ask a
question?

THE COURT: Yes, you may, ma'am.

(Question inaudible.)

THE COURT: Yeah, just two per side.

UNIDENTIFIED SPEAKER: Including the assistants?

THE COURT: Yes. But everyone can also listen. I
mean, it will be video fed. And I'm going to make that for
both sides, because that's about what we can do; is that
correct, Mr. Marshal?

THE BAILIFF: If that's what you want, yes, Your
Honor. I mean, I could see where we could probably have some
people in the galley, if you'd like.

THE COURT: No, we haven't done that.

THE BAILIFF: Then we're not going to do that, Your
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Honor, like you said.

THE COURT: We haven't done that at all.

So I don't want to -- especially right now because
from a healthcare perspective -- and health, we have a lot of
issues going on right now, and I think everyone is well aware of
that. And, yes, I thought we would have been in a much
different place four or five months ago, but unfortunately
that's not the case.

So Mr. Leavitt, and for the city, too, we're going to
finish this up tomorrow morning, we have to. We have one matter
in the morning. I have one status check at 9:00 o'clock. 9:15
we can roll and we'll finish this up.

MR. LEAVITT: That sounds perfect, Your Honor. We

look forward to that.

THE COURT: Just remember where you're at. And two
representatives per side, it could be lawyer and legal
assistant or two lawyers. It doesn't matter.

Bottom line, too, I don't mind saying this, everyone

has done a wonderful job of getting me everything I need, from
all the booklets and the evidence and charts and all those

things. It greatly assisted me. I don't mind saying that.

And so we'll go ahead and recess. I have to respect
Judge Krall. She's been so gracious to permit us to come in
here. This is her courtroom. I wish my courtroom was set up

like this.
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Anyway, that's what we're going to do. And what we
need to do is bring the banker's -- I'm sorry, library cart,
Mr. Marshal, so we can take all this stuff back with us.

THE BAILIFF: Yes, Your Honor.

THE COURT: Anyway, let's recess until 9:15 tomorrow
morning.

ALL COUNSEL: Thank you, Your Honor.

(Proceedings adjourned at 12:04 p.m.)

-—-00o—-——--
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Reporter's Certificate

State of Nevada )
)

County of Clark )

I, Rhonda Agquilina, Certified Shorthand Reporter, do
hereby certify that I took down in stenotype all of the
proceedings had in the before-entitled matter at the time and
place indicated, and that thereafter said stenotype notes were
transcribed into typewriting at and under my direction and
supervision and the foregoing transcript constitutes a full,
true and accurate record to the best of my ability of the
proceedings had.

In witness whereof, I have hereunto subscribed my name
in my office in the County of Clark, State of Nevada.

Dated: October 6, 2021
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Tuesday, September 28, 2021 9:17 a.m.

PROCEEDTINGS
---00o---

THE COURT: Calling the next matter, that happens to
be page 3 of the calendar, 180 Land Company versus the City of
Las Vegas.

Let's go ahead and set forth our appearances for the

record.

MR. LEAVITT: Good morning, Your Honor. James J.
Leavitt on behalf of the plaintiff landowner, 180 Land, and our
legal assistant from in-house counsel is Jennifer, and she'll
be assisting with the presentation.

THE COURT: All right.

MR. MOLINA: Chris Molina on behalf of the city.

MR. BYRNES: Phil Byrnes on behalf of the city.

THE COURT: All right, counsel. I just want to say
good morning to everyone. And you can see now why I took a
cautious approach as far as live appearances in the courtroom.

Unfortunately, and I think we can all agree to a

person, this courtroom is not large enough for general civil
litigation/business court, it's not. So fortunately I'm being
moved, and I guess the powers that be listened to me on that.
And so Judge Ahlf and I and Judge Denton will all be going to
the 16th floor, and I guess that's going to be the business

court floor. But I still handle general civil litigation too,
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but I think that will be a benefit for everyone.

So at this point have you had a chance to set up and
all those wonderful things?

MR. LEAVITT: The plaintiffs are ready to proceed,
Your Honor.

MR. MOLINA: I believe we have Andrew Schwartz on the
line. I just wanted to confirm.

THE COURT: What we're going to do is we're going to
formally set forth our appearances for the record. I don't
think we've done that yet, have we?

MR. MOLINA: We just did, except I don't think
Mr. Schwartz --

THE COURT: Mr. Schwartz, are you there, sir?

MR. SCHWARTZ: Yes, I am, Your Honor. Good morning.
Andrew Schwartz for the city.

THE COURT: And actually, I think we have a better
connection, you know, than we had yesterday. I think it's
pretty clear.

For the record, Mr. Schwartz, we can't see you on the

video.

All right. And so is there anything preliminarily we

need to do before we get started?

MR. LEAVITT: On behalf of the plaintiffs, no, Your
Honor.

THE COURT: All right. And for the defense?
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ALL DEFENSE COUNSEL: No, Your Honor.

THE COURT: All right. And madam court reporter, are

you ready to proceed, ma'am?

THE COURT REPORTER: Yes, Judge. Thank you.

THE COURT: And I guess we might as well continue on.

And it's my recollection, Mr. Leavitt, you weren't
completed yet; is that correct, sir?
MR. LEAVITT: What's that?

THE COURT: You weren't finished vyet.

MR. LEAVITT: Oh, no, I've got a bit more, Your Honor.

THE COURT: Okay. So we'll go ahead and hand the
floor to you, sir.

MR. LEAVITT: Thank you, Your Honor.

THE COURT: You may approach the lecturn.

MR. LEAVITT: Thank you.

And, Your Honor, I apologize for yesterday with the
whole Power Point mixup. I was actually very upset at myself
because I had it ready that morning and I wanted to make sure

emailed it to Mr. Schwartz. So immediately upon returning to

we

the office, we regrouped and made sure that he got a copy of it.

I apologize, Your Honor.

Your Honor, where we left off yesterday is we were
talking about the Peccole Ranch Master Plan and the
Government's argument that the property is an open space for

the Peccole Ranch Master Plan. We completed that discussion.
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We concluded that there are no restrictive covenants on the
property. We concluded that there's no open space designation
on the property. We concluded that the surrounding property
owners all find disclosures, recognizing that the 250-acre
property 1is available for a future development, and that it is
not an open space or golf course property.

Now, to wrap up that Peccole Ranch Master Plan
argument, I want to address the city's five examples that they
showed you, Your Honor. As you'll recall, the city showed you
some examples of golf courses across the valley, there were
five of them. FEach one of those golf courses has a deed
restriction requiring it to remain a golf course. Each one of
those golf course is owned by an HOA, and they're not privately
owned properties. Unlike this case where there's no deed
restriction on the 250-acre property, the 250-acre property is
privately owned, and it is expressly recognized in the area
based upon the disclosure documents that we presented to the
Court that the 250-acre property would never be an amenity for
the surrounding property owners.

And if I may, Your Honor, this Court can take judicial
notice of those properties that are actually an amenity in the
Peccole area. I'll just give one, Piggott School,
P-I-G-G-0O-T-T. It's a school. Remember, Mr. Peccole owned this
entire area, and there's a school which is identified in that

area, that's Piggott School. Piggott School is owned by the
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School Board of Trustees. It is zoned C-V. And if you'll
recall, Your Honor, Mr. Peccole and the city of Las Vegas worked
together in 1990 to remove any C-V designation from this
250-acre property, but the property that was going to be
reserved for the public, Piggott School, retained or has that
C-V zoning designation.

And so you can see where the difference between how
property in this area was handled that was preserved for an
amenity, it's zoned C-V, and it's owned by the public. You can
see the difference between that and the 250-acre property in
this case that where the C-V zoning was specifically removed,
and it is a privately-owned property.

And that's similar to this Court's example that this
Court gave about Green Valley, where you see the public uses
and they're specifically reserved for the public, unlike the
property here.

Now, Your Honor, what I'm going to do now is I'm going
to answer a couple questions that I thought were pertinent that
obviously you wanted an answer to that you asked. Then I'm
going to go to the property interest issue, and I'm going to
address that property interest issue that the Government
addressed during about seven hours of their presentation, and
then I'm going to close out on the take issue, which was the
original reason why we came here.

But yesterday you asked what economic value is left on
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the property? And as this Court will recall, we continued this
hearing so that the city could actually do specific discovery
on economic value. That was a big fight we had.

THE COURT: And I do remember that. And as a trial
judge I don't mind saying this, and I know litigants sometimes
overlook this issue, but there's a reason why I do certain
things, I don't mind saying this. I wanted to take that off
the table as an appellate issue, right? Because that is one of
the -- they do talk about economic impact on a lot of cases,
and I just wanted to make sure that everyone had a full and
fair opportunity to investigate and develop that issue.

MR. LEAVITT: Absolutely. And we respect that
decision, Your Honor, and so we did all have that opportunity
to complete that discovery. The city did the depositions it
needed to do. And when that question was presented to you, the
only answer that the city gave was, Well, it's an amenity for
the area. That's what the city said. We know that's not true,
because the disclosures of all the individuals in the area,
they were told it's not an amenity for the area.

But, Your Honor, we did, the landowner did complete
the discovery on the economic impact, and that is Exhibit No.
183 to the landowners' documents in this case. That is an
appraisal report by an appraiser; he's an MAI appraiser, which
means --

THE COURT: And which exhibit is that again, sir?
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MR. LEAVITT: 1It's Exhibit No. 183, Your Honor. Let
me make sure it's part of this. 1If not, I have it.
THE COURT: I have it.
MR. LEAVITT: 1In our exhibit book. You have the large
one with the red cover.
THE COURT: Yes, I do.
MR. LEAVITT: Okay.
THE COURT: And that's 1837
MR. LEAVITT: Yes.
THE COURT: I have it, sir.
MR. LEAVITT: Okay. And if we turn to Exhibit No.
183, this is an appraiser by the DiFederico Group.
Mr. DiFederico carries the highest designation that an
appraiser can have, which is a member of the Appraisal
Institute, MAI Appraiser. He's been appraising property in the
Las Vegas valley for approximately 30 years.
You can see there that he appraised the property on
the first page there.
We turn to the second page, Your Honor, this is Jjust
the summary of his report. He completed this report on
April 23, 2021, which is Bates stamped 005213. This appraiser
report, because it was timely completed, was produced to the
city of Las Vegas in discovery. And the very relevant part,
this is just a summary, we turn to the very last page of his

appraiser report, and -- or this summary sheet here. It's Bates
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stamp 005216. I can point out to the Court what Mr. DiFederico
determined. He said that the value of the landowners' property
before any government interference was $34,135,000. And then he
considered all of the taking facts that we've been discussing in
this case, and he concluded that after the Government interfered
with this property it has a zero value. And you can read that
at the last sentence, he says, I analyzed the property as if it
could be developed under the RPD-7 zone, and then I considered
all of the actions that the Government engaged in towards this
property, and, frankly -- and he said in the after value, the
value would be =zero.

I believe that once Mr. DiFederico is testifying,
he'll say I actually think it's a negative value, because the
landowner not only cannot use the property for residential
purposes because of the city's actions, but the city is taxing
him $205,000 a year on this property as if it could be used for
a residential purpose.

So your question was very poignant, because we have --
and, Your Honor, I know that this Court decides whether there's
a denial of all economic viable use of the property, but this
is extremely persuasive evidence of a denial of all economic
viable use of the property. It's an opinion by a certified
appraiser who went through this entire case and determined
there's zero value left after the Government interfered with

the use and enjoyment of the landowners' property.
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It's an important point because the Nevada Supreme
Court has analyzed these inverse condemnation cases and they
said, quote, It's a battle of the experts, end quote.

The city did not do an appraiser report, Your Honor,
and the city did not produce a rebuttal to this appraisal
report. In fact, the city did no expert reports, so the only
expert analysis that we have in this case, which is a battle of
the experts, is Mr. DiFederico.

Despite the continuance and despite the time we gave
for the city to determine the economic impact, it did not hire
an expert -- well, it did not produce a report by an expert to
do that. It did hire an expert, and we know that because that
expert went and visited the landowners' property. But the city
chose to not have that expert complete a report or even rebut
the appraiser report that's been submitted.

The next question that the Court presented was, does

the city have to pay for open space? And you remember

Mr. Schwartz emphatically on Friday said absolutely not. That
was a stunning statement. Because if you take private property
and you force it to be open space, that's preserving that
property for use by the public, and just the general provision
of the United States Constitution and Nevada Constitution say
"Nor shall private property be taken for a public use without
payment and just compensation." Clearly compensation is

required.
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Secondly, Nevada has legislated that very issue.

Your Honor, NRS 37.039 -- and I just must assume that
counsel was not aware of this. NRS 37.039.

THE COURT: 37.039. Hold for one second.

MR. LEAVITT: While you're looking for that, Your
Honor, Chapter 37 are the eminent domain provisions, and this
is 37.039.

And so the Court knows this, an 03 -- 030, there's a
list of all the public uses, and then it says, "And any other
public use." And then the legislature chose to create a very
specific statute for open space because they wanted to make
sure -- I'll just say it just like this, Your Honor, they wanted
to make sure that what the city is trying to do in this case
doesn't happen in Nevada where they force a landowner to have
their property as open space but don't pay. It's conditions
precedent to acquiring properties for purposes of open space.

They say, "Notwithstanding any other provision," and
this is an important part of the bill, Your Honor, is the city
is trying to say that this entire 250 acres is open space. It
has to remain open space. And they even say, Your Honor,
this -- and this becomes important on this part, too. The
Government says, Well, if we approve 17 acres here, we can make
the remaining 233 acres remain open space. Nevada has
legislated this out so that the Government can't make these type

of arguments. And the legislature says, Listen, if you're going
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to identify property as open space, you can look at the bottom
of subsection 1A, it lays out you have to offer compensation.
You have to try and reach an agreement on the compensation. You
go down to 2A, and they list all these requirements. And Judge,
why, why did the legislature list all of these requirements that
the Government has to go through before it can force a landowner
to make their property open space? Because they didn't want
what's happening here today to happen. They didn't want the
Government to come in and say, We're going to force your
property to be open space.

And then, Judge, if you go down to section 2A4, 2A4
says that you have to provide the owner of the property the
value of the property plus damages, if any, as appraised by the
agency. That has to automatically be given to the landowner,
automatic. So the agency required, the city is required to
appraise this property, determine its value, determine any
damages, and pay that immediately to the landowner. And the
way eminent domain statutes work is then if the landowner is
not satisfied with that, we could have a litigation on the
amount of compensation.

Your Honor, my real point in bringing that 37.039 to
the Court's attention is clearly the Government can't just
force somebody's property to remain open space, and clearly,
the legislature took it very serious when a governmental entity

is trying to force a landowner to designate their property as
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open space.
Okay. All right. Your Honor, I don't know if you
have any further gquestions on me on 37.039.

THE COURT: You know, I don't know how -- let me see.
When was the statute enacted?

MR. LEAVITT: 2005, Your Honor.

THE COURT: Interestingly, I noticed they just put in
that 50-year provision. That's very similar to the covenants
running with the land, and to me it kind of makes sense, I
mean, you can't have that designation forever.

MR. LEAVITT: Right.

THE COURT: Neighborhoods change, properties change,
and so on. We've seen that many, many times how properties can
change over 50 years.

MR. LEAVITT: Absolutely.

THE COURT: I get it, I do.

MR. LEAVITT: So if the city wanted this property to
remain open space, this is what it had to have done, and it had
to have paid for the property. And now what the city is doing
is it's trying to force the property to remain open space
without paying for it, in violation of that statute. And
there's a provision, there's a paragraph in the Sisolak case, a
very clear paragraph; it says if the Government tries to force
a property owner in the state of Nevada to have their property

remain in a -- or to convert their property to a public use but
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not pay for it, in violation of a statute, the Nevada Supreme
Court in the Sisolak case says that is a taking immediately.
That's an inverse condemnation case. There's a whole paragraph
on that in the Sisolak case.

So, Your Honor, now I want to go back to the property
interest issue. Again, unless this Court has anymore questions
for me on NRS 37.039.

THE COURT: Not at this time, sir.

MR. LEAVITT: Okay. So I want to -- now I've answered
those few questions. I want to go back to the property
interest issue, and I want to specifically address this
question of PROS that the city has brought up.

And so what the city is arguing is they're saying,

Judge, there is a master plan and the master plan says that the
landowners' property is PROS.

And I'm sorry, Your Honor, do you have this book, the
Landowners' Rebuttal to City Arguments 35-acre, the yellow one?

THE COURT: Yes, sir.

MR. LEAVITT: There we go. I'm on page 52 on the
bottom right-hand corner.

THE COURT: All right. I'm there.

MR. LEAVITT: Page 52, Your Honor. So this is the
city's argument. We turn to page -- the argument that there's
a challenge.

We turn to page 53, the next page, Your Honor, the
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landowners' position and the evidence shows there never was a
legal PROS on the property to even begin with.

And if we turn to the next page, which is page 54,
also up on the slide, you'll remember that Mr. Molina -- I can't
remember what day it was, Thursday or so -- showed you this
document; it's a 1981 city council meeting, and you can see on C
it says, "Consideration of a document - generalized land use
plan," and he quickly went through these maps for you. I'm
going to slow it down a little.

If we flip to the next page, 55, the next page 55 is
the original master plan designation for this 250-acre property.
And, Judge, you can see we circled it in yellow, that's the
general location of the 35-acre property, it's MED. And you
look at the side, MED, what does it stand for? It stands for 6
to 12 residential units per acre.

So in 1981, Your Honor, the city's master plan had the
35-acre property identified as MED residential 6 to 12 units.
That was consistent with the RPD-7 zoning that was on the
property in 1981 also. So in 1981, you had RPD-7 zoning, which
means 7 residential units, you have the city's own master plan
that shows MED, which is 6 to 12 residential units, so you have
the zoning that was consistent with the master plan - all the
way back in 1981.

So now, the next question becomes did the city change

this (indicating)? Did the city change the MED to PROS on the
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landowners' property?

And we turn to the next tab, number 56, Your Honor,
I'll just read one of these. Next tab, 56, is Exhibit 18 of
planning commission meeting where this very issue came up in a
planning commission meeting.

But on tab 56, the planning commission and the city
Attorneys' Office did a full-blown study. And I want to refer
to what Brad Jerbic says here at the bottom. He says, The
planning commission or the Planning Department and the City
Attorneys' Office researched the alleged change from MED to
PROS. And this is what he said, There's absolutely no document
that we could find that really explains why anybody thought it
should be changed to PROS, except maybe somebody looked at a
map one day and said, Hey, look, it's all golf course, it
should be PROS, I don't know.

What he was saying there, which is confirmed by other
testimony, is we couldn't find anything of how this property was
changed from MED to PROS on the city's master plan.

Remember Mr. Molina showed you several maps that
showed the property highlighted in green and said, Judge,
because this map shows the property highlighted in green, it
has to be PROS. Well, at the bottom right-hand corner of those
maps, Your Honor, it says the maps are for reference only.
They're not legally binding documents.

What would be legally binding is that the city showed
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how the master plan was changed from the 1981 MED designation to
PROS. And Your Honor, they couldn't have done it. They
couldn't have changed it to PROS because the original zoning was
RPD-7. The original master plan was MED. If they changed it to
PROS, it would have been an illegal change because the zoning of
RPD-7 was already in place.

Then we turn to the next tab, which is tab number 57.
This is just a summary of the law. At the top it says the law
to change the MED to PROS on a master plan. NRS chapter 278
has several requirements. The City's code says that if you're
going to make a parcel specific amendment, you have to do
certain things.

And this is the citation of the law, Judge, I could go
through this in detail and spend an hour of all the
requirements. But there's one specific requirement, and I don't
know if it actually is listed in 278. The city, if it was going
to change the MED to PROS, it had to go to Mr. Peccole here and
say, Mr. Peccole, your property is designated MED; we're going
to make a parcel specific change from MED to PROS, and they had
to give him that notice.

During seven hours, the city not once gave you the
document which said, Mr. Peccole, here is our parcel specific
change from MED to PROS and now your parcel is going to be
PROS. They didn't do that. And Mr. Peccole would have went

through the roof had they tried to do that, because he met with
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the city in 1990, as we went through those documents, and he
and the city adopted Z-1790 to remove any C-V zoning and to
assure that the proposed use of this 250-acre property was
always residential. Your Honor, we didn't need seven and a
half hours. What we needed was five minutes of an exhibit
showing that the city gave notice that this was done to

Mr. Peccole on this specific property, and it didn't happen.

Your Honor, I'd like to move to tab number 58. Let's
indulge the city for just a moment, and let's assume that the
city did adopt a PROS -- I'm sorry, Your Honor, not tab 58, I
meant page 58 on my Power Point. I apologize to the Court.

Okay. So page 58 on my Power Point. Even if there is

a PROS on the master plan, the zoning of RPD-7 would take
precedence. So there never was a PROS, but let's assume there
was. The Nevada Revised Statute, on page 59, is 278.349. It
says that if any existing zoning ordinance is inconsistent with
the master plan, the zoning ordinance takes precedence. So even
if we have a PROS on the city's master plan, the RPD-7 zoning
would take precedence.

Remember, counsel argued vehemently to you that the
master plan is the Constitution, the master plan is of the
highest order, that's the exact opposite of the statute.

And Your Honor, what counsel is going to say is this
only applies to the tentative map process. Your Honor, this is

the tentative map. This whole property would have had to have
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gone through the tentative map process. That's -- when you go
through the application process, you have to submit a tentative
map. So clearly this applies to the landowners' property.
Zoning takes precedence.

Now, if I could turn to the next tab. Sorry, next
page, page 60, this is the city's own master plan that the city
is arguing applies here over zoning. We've blown out on the
right-hand side there, Your Honor, Exhibit No. 161. You can
see the top left-hand side there it says, "master plan," and
then it says, "provide general policies, a guiding framework."
And then if you go to the right-hand corner where it says,
"zoning ordinances,' it says, "provide specific regulations,
the law." So the master plan that the city wants to apply
itself recognizes that zoning is the law and a master plan is
nothing more than policies. It's just that, Your Honor, it's a
plan.

If I could turn to the next page, Your Honor, I'm
going to go through this a little bit more in detail on another
part. On page number 61, these are statements not by counsel
here today, these aren't my arguments, these aren't the city's
private attorney arguments, this is the City Attorneys' Office
and the City Planning Department. Brad Jerbic: "I just want
to break it down so that what happened over time. Somehow,
PROS became the General Plan designation only after hard zoning

was in place."
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So he's saying somehow somebody wrote this PROS on
this map, but hard zoning was already in place.

And then he said, "And the rule is hard zoning in my

opinion does trump the General Plan designation."

Tom Perrigo, the next one, Exhibit No. 159.

"Q. If the land use and zoning are not in
conformance then zoning would --

I'm sorry, actually it says, Answer.

"A. -- zoning would be the higher order
entitlement, I guess.

"Q. So it's your position that zoning
supercedes the General Plan?

"A. Yes."

Tom Perrigo, again, Your Honor, I've got over about
ten of these statements from the City Attorneys' Office and the
Planning Department. They're consistent always that zoning
takes precedence over any general plan designation.

Your Honor, I'll turn to the next page, and I'll close
out here on the PROS issue. On page 62 -- hold on a minute,
Your Honor, let me make sure I got the right page. Actually,
you know what, Your Honor, I want to reference Tom Perrigo's
statement right there at the bottom, because I think it's
critical to what the city had previously told you, that a
general plan amendment was necessary on this property.

Mr. Perrigo said, Even if that general plan action, his bold at
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the bottom, didn't come forward, it doesn't take away the
rights that the applicant had to the zoning.

So what happened during this process is the city said,
Hey, Mr. Landowner, we want you to file a general plan
amendment so that you remove this mistaken PROS off the
property and it's consistent with your zoning. And we said,
Listen we're not doing that, because if we don't need it, we
already have zoning. And the Planning Department agreed that
we didn't need to do that in order to develop. There was no
variance required. There was no general plan amendment
required.

THE COURT: I mean, it really makes sense just from a
policy perspective, because when you look at zoning and zoning
that's in place as far as property is concerned, if there's a
conflict -- and I'm quite sure there's probably a lot of
conflicts with the General Plan or the Master Plan -- my point
is this, it would cause chaos.

MR. LEAVITT: Well, absolutely, Your Honor, that's why
the courts and the City Attorneys' Office and the City Planning
Department, and the City Tax Department have always relied upon
zoning to determine property rights in Nevada.

Do you know, Your Honor -- go ahead.

THE COURT: From this perspective, I mean, it's my
understanding that there was a tax bill issue that was based

upon RPD-7 zoning, right?
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MR. LEAVITT: Yes.

THE COURT: The taxes weren't submitted, and based
upon an open space designation.

MR. LEAVITT: They were not, that's correct.

THE COURT: And my point is this, once again it would
chaos.

MR. LEAVITT: Correct, Your Honor.

THE COURT: I mean, typically when a person goes in to
the building department or any department and they want to
develop, first thing they're going to look at, even when you
buy the property, what's the zoning?

MR. LEAVITT: And, Your Honor, that's a perfect
dovetail into the next section right here. Because what
counsel said is they said, in one of the hearings, they said,
Listen, this landowner messed up, he bought -- and this is the
words he used -- he bought a pig in a poke.

But now I want to turn to this right here, Your Honor,
the next tab, which is due diligence, and this is rebuttal of
the city's argument that the landowner did not perform a proper
due diligence, okay. And I want to turn to page number 11.
This is a brief summary of the landowner's due diligence. And
in 2001, he had been working with the Peccole family for six
years in this area. He learned that the 250-acre property was
RPD-7 zoned. He learned that it had, quote, the rights to

develop, and he learned that, quote, it was intended for
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residential development, and Peccole confirmed in 2001 that they
would, quote, never, end quote, put a deed restriction on the
property, Exhibit 34.

In 2001, the landowner goes and investigates the
Queens Ridge CC&Rs and all of the disclosures for the
surrounding area, and he finds out that the property is
available for, quote, future development. That's what we have
here, Your Honor, in the Queens Ridge CC&Rs, future development
on the golf course property, and all land disclosures to the
surrounding owners confirm this.

Then in 2005, I forgot to put it here, Your Honor, the
landowner obtains the option to purchase the property. And in
2006, he then goes and meets with the head planner. The head
planner says the 250-acre is RPD-7 and there's nothing that can
stop development. That's the city's head planning official.

In 2014, he then meets with two more head planning
officials, Peter Lowenstein and Tom Perrigo, and they conduct a
three-week study at the city's planning department and they
confirm, quote, the 250 acres is hard zoned for residential use
and had vested rights to develop up to 7 units per acre, that
zoning trumps everything, and any owner of the 250 acres can
develop the property.

Your Honor, the landowner had not yet closed on the
property when they got that three-week study. So they went to

the city and said, We want you to put that in writing.
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Now, before I go to what the city put in writing, Tom
Perrigo, the head planner, his deposition was taken. He said if
the land use and zoning are not in conformance, the zoning is
the higher order entitlement. Peter Lowenstein had his
deposition taken also. He said a zoned district gives a
property owner property rights.
So you have a pointed question during these hearings.
You said, Well, how did the city treat this zoning in the past.
This is it, Your Honor.
And then the landowner says, Received all of this.
And he says, Listen, before I close on this property, before
I -- he allocated $45 million in cash to the property, and he
entered into various complicated and very -- I guess the best
way to say it is a lot of transactions that had a lot of hair
on them over a ten-year period. And then he comes to the time
to close and he attributes a hundred million dollars towards
this 250-acre property. And before he's going to do that, he
goes to the city and says, Listen, over the past 14 years,
you've confirmed the due diligence for me, now I want you to
put it in writing, and that's the next page, Your Honor, page
number 12.
MR. MOLINA: Your Honor, I would just like to place an
objection for the record that references to the documents and
what was just said there lacks foundation.

THE COURT: What do you mean lacks foundation?
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MR. MOLINA: There's no evidentiary support to support
what Mr. Leavitt is saying about this hundred million dollars,
this option in 2005, so we would just object to those
statements.

THE COURT: Okay. I understand. But you're not
objecting to Exhibit H -- I mean Exhibit 134, are you?

MR. MOLINA: I'm not objecting to Exhibit 134, no.

THE COURT: Objection noted, sir.

MR. LEAVITT: And, Your Honor, so what's interesting
here is this is the city's letter. What we've been talking
about is what was the city's position. And do you know, I
think it was eight and a half hours the city didn't pull this
letter out. That's a stunning thing. This is the city's
position on zoning that they gave to the landowner prior to his
purchasing the property and the city didn't even reference it
in their argument. They say it's zoned RPD-7. And I will
guarantee you, Your Honor, I've read this letter about 50 times
and the words "open space," the words "PROS" and the words
"master plan" don't appear in this letter. You can read the
highlighted portion, Your Honor, where the city says, "RPD-7 is
for residential development."

The city then goes on to say, the second sentence in
the second paragraph, critical sentence, the density, the
residential density allowed in RPD district shall be referenced

by a numerical designation for that district. Then they even
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give an example: RPD-4 allows up to 4 residential units per
gross acre. Then they go on to say a detailed listing of the
permissible uses and all applicable requirements of the RPD
zone are in Title 19 of the City Code.

Judge, I'm going to go to the permissible uses in just

a minute. This is what the city's representation was to the
landowner. And why did they do that, Your Honor? If you turn
to the next page, we can see why they did it.

The City Attorneys' Office confirmed that the
landowners' due diligence wasn't accurate. Brad Jerbic, he
stated on the record, counsel gave hard zoning to this golf
course, RPD-7 which allows somebody to come in and develop. He
then goes on to say that, quote, hard zoning trumps everyone
else. Brad Jerbic and Phil Byrnes, we've attached all these
documents, in a motion, in a 2011 condemnation case, said, "A
master plan is a planning activity that has no legal effect."”

Go down to number 3, Your Honor, these are affidavits
now from the current City Attorney Bryan Scott and Jim Lewis in
a 2011 inverse condemnation case where they say, "The Office of
the City Attorney has consistently advised the City Council that
the City's Master Plan is a planning document only."

Phil Byrnes, last one, number 4, this is specific to
the 250-acre property: "In the hierarchy, the land use master
plan designation is subordinate to zoning."

This is everything the City Attorney, all the way up
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until this litigation confirmed this, agreed with everything
I'm telling you, agreed with the landowners' due diligence,
agreed that zoning controls.

Your Honor, if I could turn to the next page,
number 14, you've already referenced this, I'm not going to go
through it again, but this is the city's tax department also
confirming the due diligence and confirming Exhibits 49 and
120.

THE COURT: I have a question from a legal
perspective. How am I to treat these statements by Mr. Jerbic,
Mr. Byrnes, Mr. Scott, Mr. Lewis, and so on.

MR. LEAVITT: They are —-- here's -- there's a couple
cases on that, but here's how. 1It's persuasive authority on
the city's position, because the Planning Department and the
City Attorneys' Office wrote Title 19 of the Code, they
interpret Title 19 of the Code, and they sit in the council
chambers and tell the City Council what Title 19 of the Code
means, and the Nevada Supreme Court in a case said that the
City Attorneys were —-- the City Attorneys' interpretation and
the Planning Department's interpretation of the Code is, quote,
cloaked with the presumption of validity. So we have the
individuals at the city who drafted these provisions and are
interpreting them.

Now, there's case law saying that that is cloaked --

sorry, Your Honor.
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THE COURT: I was just thinking about it from an
evidentiary perspective, would they be admissions against
interest?

MR. LEAVITT: We have a whole section, Your Honor, on
admissions against interest. Your Honor, we absolutely have
briefed that. But here's the problem with how the city
presented this, is that was briefed in our motion to determine
property interests that this Court already decided, and we laid
out all the case law that that's an admission against interest.
That's clearly one of the reasons you ruled the way you did, is
you said this, I'm going to following the zoning, because
that's what you've done for the past 50 years.

So yes, Your Honor, it is an admission against
interest. We've cited that law and provided it to the Court
previously.

And then if I may turn to page 15, Your Honor, I'll

summarize this in one second. The landowners, on March 15,
acquired Fore Stars which owned five parcels comprising the
250-acre property.

And so talking about admissions against interest, Your
Honor, the landowners would have never allocated a hundred
million dollars to this property and purchased it had the city
sent them a letter that said the property is open space, the
property is PROS. They would have never done that.

And, Your Honor, turning now to the next page,
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page 16, here's some more admissions against interest. The city
planners confirmed the landowners' due diligence and the use of
the 35-acre property when the applications were filed
And, Your Honor, may I approach over to the easel?
THE COURT: Yes, you may, sir.
MR. LEAVITT: Okay. So as you'll recall, the City of
Las Vegas required the Master Development Agreement. And as
you'll recall, the thought here, they say -- and then what
happened is the Planning Department gave a recommendation on
the Master Development Agreement which would have allowed
residential development, and we went through that. This is
Exhibit 77, the City's Planning Department said, Listen, this
conforms to everything; it conforms to the zoning; it conforms
to the master plan; it conforms to NRS 278; it shows
sensitivity to the surrounding area. So the city's own
planning department, when the landowner submitted this Master
Development Agreement, which the city denied, but prior to
denying it, the city's planning department said, these
landowner have zoning, and they have the right to do this.
I want to turn to the next page, Your Honor, page 18.
And on page 18, remember the landowners filed another
application to use the 35-acre property, with 61 lots. This is
the City's Planning Department again confirming that the
landowners have the right to do this.

We'll just look at the bottom. We've already gone
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through this, Judge. 1I'll look at the bottom. The submitted
tentative map is in conformance with all Title 19 and NRS
requirements for this tentative map. Title 19 is the zoning
code. So we have the city's own planning department, when the
applications are filed, confirming the due diligence on the
property.

Turn to the next page, Your Honor, page 19. This is
Councilman Bob Beers when this was submitted. Remember what he
said? He said, Listen, this is so far inside the lines - again
confirming the landowners' due diligence that the property was
zoned RPD-7 with the right to build.

Now, this next section, Judge, I think nails it right
on the head. What does the Nevada Supreme Court -- so in this
exact type of case, what does the Nevada Supreme Court rely
upon when determining property rights? And that's the tab the
Court relies on, zoning. Because of that tab, Your Honor, I'm
going to go through six cases here. I'm not going to spend a
lot of time on it, Your Honor, because it might take a while.

But tab 21, you go to tab 21 -- I'm sorry, page 21.

This is the Sisolak case. Remember, Sisolak said you have to
first determine the property interest. The facts, you can see
on the left-hand side there is the facts, and then right below
the facts is the property. And what did the Nevada Supreme
Court rely upon to determine Mr. Sisolak's property interest?

The zoning. The Court held that the properties were zoned for
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development of a hotel, a casino or apartments. At no place in
the Sisolak case does the Court say, Hey, is there a master plan
in this area? Hey, is there some Peccole Ranch concept plan in
this area similar to that? The Court relies upon zoning.
We go to the next case, Your Honor, it's another
inverse condemnation case, Clark County versus Alper. I won't
spend a lot of time on this one. 1It's page 22. It says, the

Court said, "Due consideration should be given to the zoning

ordinances."
Page 23 is another inverse condemnation case. This
one is interesting. This is Alper versus State, page 23. The

Nevada Supreme Court recognized the property on H2 zoning and
they cut and pasted the H2 zoning into the decision and said,
These are the legally permissible uses of the property. You
can look at the top there, it says, under Clark County
ordinances "uses permitted" in H2 zoning, and then they go
through what they all are.

The point is the Nevada Supreme Court uses zoning to

determine property rights in inverse condemnation cases.

Page 24 is an interesting case. 1It's one that you can
see at the top there, Kermitt Waters did. It was one of the
first cases I ever did with Mr. Waters. It's County of Clark
versus Buckwalter. Look at this: "Although the property
housed apartment buildings, it was zoned for commercial use,

retail, food, beverage, gaming." That property was actually
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being used as apartments, and the Nevada Supreme Court said it
doesn't matter, it had zoning for gaming. And, Judge, you know
how we valued that property in that case? Gaming. We didn't
value it based upon apartments, even though it had been used
for that use I think it was for like 20 years prior to that,
they used the zoning.

Another case, the next page is 25, Andrews versus

Kingsbury, another case where the Court used zoning.

And then page 26, I'll spend just a minute on this one
because this is the case that this Court relied upon in its
order, property interest order. This is what the Nevada Supreme
Court said, this is an inverse -- this is a direct eminent
domain case, City of Las Vegas versus Bustos -- the Court said,
"We conclude that the district court properly considered the
current zoning of the property as well as the likelihood of a
zone change."

And then there's an interesting footnote in that case.
It's footnote 1, it lists 10 cases, Your Honor, 10, where zoning
was used to determine the property interest. In fact, in that
City of Las Vegas v. Bustos case, the Nevada Supreme Court
strongly indicates that if you use anything other than zoning,
it's reversible error.

Now, Mr. Bustos, his property -- well, Your Honor, the

point is that zoning was used to determine the property

interest, okay, in the Bustos case.
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And, Your Honor, I actually have all of those cases if
you want a reprint of all those cases. I actually have them
for the Court if it would like.

Okay. So page 27, the Nevada legislature confirms the
zoning. We've already read this statute. Zoning trumps.

Go to page 29, the next page. The next page, 29, 1is
an attorney general opinion. Even the Attorney General has
weighed in on this issue, Your Honor. And the Attorney General
issued an opinion where he says, (Reading) The enactment of
that statute, the Nevada legislature in 1977 declared its
intention that zoning ordinances take precedence over
provisions contained in the master plan. They went on to read
that that enactment buttresses our conclusion that Nevada
legislature has always intended local zoning ordinances to
control over a master plan.

I got two more, just a couple, two more on this, Your
Honor, on zoning, and then I'm going to get to where the rubber
meets the road.

Page 30, I just found this statute, it's NRS 40.005,
it says, In any proceeding involving the disposition of land,
in other words when you're dealing with land, the Court shall
consider lot size and other applicable zoning requirements
before ordering a physical division of the land.

Now, I know that 40 --

THE COURT: That's a partition case, right?

Rhonda Aquilina, Nevada Certified #979

RA 05063




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

35

MR. LEAVITT: Exactly. That's not right on point.

THE COURT: I understand, but you're telling the Court
this is what you do when you make that determination as to
potential use, I guess.

MR. LEAVITT: Absolutely. 1It's not right on point.
But, Judge, the point is the legislature has always intended
zoning ordinances to apply. And this is just another example
that when you're dealing with land, the Court is instructed,
the legislature said you shall consider the zoning
requirements. What I don't see in here is open space, PROS,
master plan.

Next page is the real world. Lenders, bankers,
brokers, investors, title companies, insurance companies, and
even the government have always relied upon zoning, not a
master plan.

And, Your Honor, do you see my statement there: No
government entity has argued otherwise in these type of cases.
This is the first time a government entity in the state of
Nevada has argued that zoning doesn't apply and instead a
master plan would apply.

And you know what good evidence I have for that - is
the next page 32. This is the Declaration of Stephanie Allen.
Stephanie Allen is a land use attorney in the state of Nevada.
She works for Chris Kaempfer who has been doing land use for 40

years. She's been doing land use for 17 years. That means if
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she billed 2,000 hours a year, 34,000 hours worth.

Paragraph 16: "During my 17 years of work in the area
of land use, it has always been the practice that zoning
governs the determination of how land may be used. The master
plan designation has always been considered a general planning
document." And listen to this sentence, "I do not recall any
government agency or employee ever even making the argument
that a master plan trumps zoning." 17 years. She hasn't even
heard the argument that master plan trumps zoning - the
argument being made here by the city today. This is the first
time ever, Judge.

Now, so zoning should be used. Let's go to the next
page, page 33. And page 34 is just the zoning verification
letter.

And now, Judge, I want to go to where the rubber --

THE COURT: This is a general question, this is
something I've always seen when it comes to ordinances enacted
by the city. They always have some defining language and I
think that this is one of them. We went over this in one of
the other ordinances that was discussed at the very end. It
will say that this ordinance trumps whatever happened in the
past, so on and so on, right?

MR. LEAVITT: Yes, um-hm, and that's exactly what's
happened here.

And do you know, I'll point this out, Judge, I won't
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pull it out now, but the document that the city says adopts the
PROS is ordinance number 3636. There's a section 3 in there,
and you know what it says, it shall not affect zoning.

THE COURT: That's mandatory.

MR. LEAVITT: Absolutely. Because once -- zoning is
claws into the land, it stays in the land. The master plan is
in the government's archive. They're just back there planning
the activities.

So now I want to turn to page 35, which is the RPD-7
zoning rights. And this is what this Court referenced before.
We've already gone through this, I'm not going to spend a lot
of time on it. But this is Las Vegas Municipal Code 19.10.050.
Remember, the city zoning verification letter says you go to
this to see your permitted uses. First the intent: The RPD
has been to provide flexibility and innovation in residential
development, and then as you well recognized, Your Honor,
section C is permitted land uses. The number one permitted
land use is single-family and multi-family residential. You
have other land uses that are permitted: Home occupations and
childcare and other child cares, right? Those are the only
permitted uses in RPD-7.

Do you know this argument that the Government is

making that this property has to be forced to remain open space
or this property has to be forced to remain golf course. Those

aren't even permitted uses. Those would be illegal uses under
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an RPD-7 zoned property.

So the point here, Your Honor, is when you decided the
property interest issue, you said, I'm going to follow zoning
because that's what the Nevada Supreme Court requires, and the
zoning here is RPD-7 and the legally permitted uses in RPD-7
zoning are single-family and multi-family residential, and,
Judge, you were right, based upon this right here (indicating).

Now, can you pull this up? Do you have this? If not
I can approach.

THE COURT: Which one is it?

MR. LEAVITT: You know what, I'll approach. I'll hand
this to you, Your Honor. You don't have it in there. I Jjust
thought about it last night. What's the best way to give it to
you.

THE COURT: Just approach.

MR. LEAVITT: Okay. I'm fully vaccinated and I've
already had it, so I think I should be safe.

So this is what the city's own code says about zoning,

okay, and what "permitted" means. So first, section 19.18.020
says, "Words and terms defined. What does zoning mean? An area
designated on the zoning map in which certain uses are permitted
and certain others are not permitted, according to this code."
So when you have zoning, it means this is the uses that are
permitted: Single-family, multi-family. Then it defines what

it means by permitted uses: "Any use allowed in a zoning
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district as a matter of right. As long as it's conducted in
accordance with the restrictions, permitted uses are designated
in the land use title by a letter P." I don't know if I have it
in here, it doesn't look like. So a letter P means you have the
right to use the property.

Let's turn to the next section of the Code here, Your

Honor, the city's code 19.16.090. And this is the part right
here that says what do you get when you get zoning, and
section O is authorization to proceed. "Such approval of
zoning authorizes the applicant to proceed with the process to
develop and/or use the property in accordance with the
standards, procedures of the city departments, and in
accordance with the requirements of the Code."

Counsel said the other day that what "permitted"
really means, Judge, is it's not not permitted. If that's what
the city wanted to say, then on the definition of "permitted"
right here, it would have said permitted means not not
permitted. That's not what the Code said. It says, "Permitted

means any use allowed in the zoning district as a matter of

right."”
Your Honor, I think I've hit that property interest
issue enough. I mean, the city brought this up out of the
clear blue. It wasn't supposed to be heard. I understand why

the Court wanted to allow it to be heard, to make sure that

they could be fully heard. But they brought it up out of the
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clear blue. It had been fully decided and fully litigated
before this Court entered a decision on the property rights
issue previously, and there's absolutely no reason that that
decision should be changed, and this Court didn't -- or the
city didn't provide any reason why the Court should change its
property interest order.

THE COURT: Well, I mean, there was no motion for
reconsideration done on that issue, right?

MR. LEAVITT: Absolutely, Your Honor, there was not.

So now what I want to do, Your Honor -- and I think
we've sent this. If not, I know -- okay, it's already been
sent, okay, to Mr. Schwartz.

Now we want to turn -- and Your Honor, this looks a
little thick and it looks daunting. It's not going to take much
time to go through.

May I approach again, Your Honor?

THE COURT: Yes, you may.

MR. LEAVITT: Okay. So, Your Honor, we've established
that the landowners had a residential zoned property which
included the right to develop that property for single-family
and multi-family residential uses. So now the question is did
they take that?

And I'm just going to briefly go back where we were

about 10 hours ago in arguments. If we go to the first tab

there, Your Honor, I'm going to skip the front portion. Go to
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the first tab there that's Taking Facts: "Taking facts, the
aggregate of the city's actions," that's page 69.

If we go to page 70, we know we're supposed to look at
the aggregate of the city's actions. This was one of those
acts, just one of the acts that we looked at on page 70. Just
remember -- and I talked about this yesterday, so I'm not going
to spend a lot of time on it -- that councilman publicly
announced, Hey, this property, the landowners' property is for
your recreation use to the public. He then sponsored that Bill
2018-24 to force the landowners to allow that access, and the
city did it. The city passed the bill, and the public is
following that discretion, Your Honor, or that direction. The
public is following exactly, exactly what they said they were
going to do.

And Your Honor, what the city said -- they objected
yesterday, and I want to address this just very briefly, the
city said, Hey, we didn't enforce that provision, we didn't
enforce 2018-24 against the landowner. It doesn't matter. The
city adopted a statute which authorized the public to enter onto
this landowner's property. And I can give you an example in the
Sisolak case.

Clark County ordinance 1221 was adopted in 1990. The
planes didn't start using the property until 1997. The Nevada
Supreme Court said the taking was 1990 when the ordinance was

adopted because it preserved the property for use by the public
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