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district for a specified time would violalMRS 391.35(0y executing a contract with another
school district without the written consent of the board currently employing him. An employee
who merely indicates an intention to accept reemployment with a partichtrict IS
under no contractual obligation to that district and would, therefore, not ViiR$Be391.35My
executing an employment contract with another school district.

If we can be of any further assistance in this area, please do not hesitate to contact us.

Sincerely,
BRIAN MCKAY, Attorney General

By SCoTTW. DOYLE., Chief Deputy Attorney General,
Civil Division

OPINION NO. 84-6 Planning and Zoning: Amendment of land use element of master plan
does not require immediate amendment of pre-existing zoning ordinances that are not
in strict compliance with amended master plan.

LASVEGAS, April 11, 1984

THE HONORABLE ROBERTL. VAN WAGONER, City Attorney, City of Reno, Post Office Box 1900,
Reno, Nevada 89505

DEAR MR. VAN WAGONER:

This is in response to your March 12, 1984 request for advice on behalf of your client, the
Reno City Council, concerning several provisions of Chapter 278 of the Nevada Revised
Statutes. You have asked several questions regarding the same issue, and we believe they may
all be answered by a response to the following:

QUESTION

Does an amendment of the Reno City Land-Use Plan map invalidate existing zoning
ordinances that are in conflict with the amendment or, alternatively, require the Reno City
Council to amend any existing zoning ordinances not in strict conformity with the newly-adopted
map?

ANALYSIS

The Nevada Legislature has enacted a comprehensive statutory scheme authorizing cities and
counties to plan and zone land use in their respective jurise purpose of promoting
health, safety, morals and the general welfare of the commuiRys 278.020 As noted by our
Supreme Court:

The State of Nevada has delegated comprehensive powers to cities and towns in the
area of zoning regulation. The legislative body of a city or of a county of at least 15,000
people must, under Chapter 278, create a planningl¢ommisgion which in turn must adopt
a long-term plan of physical developmeMRS 278.030278.150 Elements of the plan
include community design, conservation, economics, housing, land use, public buildings,
public services and facilities, recreation, streets and highways, transit and transportation.

16.


up1
Highlight

up1
Highlight


NRS 278.160 The commission may adopt the plan in wholg [or in part after prescribed
notice and public hearing and by a two-thirds vote. NRS 278278210 The
legislative body may adopt all or any part of this plan after giving prescribed notice and
blic hearing; any change or addition must be referred to the commission.
NRS 278.220

Pursuant to this legislative directive the City of Reno adopted a comprehensive
land-use program embodied in Title 16 of the Reno Municipal Code.

Forman v. Eagle Thrifty Drugs and Marke8&9 Nev. 533538, 516 P.2d 1234 (1973).

You have informed us that the Reno City Council is presently considering adoption of an
amended map which is to become part of the “land-use plan” element of the Reno City Master
Plan. The starting point for an attempt to determine the legal effect of such an amended map
must, as always, fe with the intent of the legislature in enacting th¢ provisiond of Chapter 278.
Acklin v. McCarthy96 Nev. 520612 P.2d 219 (1980T:homas v. State88 Nev. 382498 P.2d
1314 (1972)EXx parte Iratacableb5 Nev. 26330 P.2d 284 (1934). Additionally, the Nevada
Supreme Court has delineated the guidelines for such an inquiry.

Our prime concern is to ascertain the intent of the legislature. The court must, if possible,
and if consistent with the intention of the legislature, give effect to all the statutory
provisions in controversy, and to every part of them. It is our duty, so far as practicable,
to reconcile the various provisions so as to make them consistent and harmonious. The
court, in interpreting these provisions, must also have in mind the purposes sought to be
accomplished and the benefits intended to be attained.

School Trustees v. Brag0 Nev. 345353-4, 109 P.2d 274 (1941).

With these requirements of statutory construction in mind, we turn now to consider the
pertinent provisior]s of Chaptef 278.

As noted aboveNlRS 278.02(provides a statement of the purpose of the legislature in
enacting Chapter 278 and giving authority to regulate land-use control to the local government
entities. Under the Nevada statutory scheme, once a “Master Plan” has been adopted by a
planning commission and that plan or any part thereof has been adopted by the governing body,
there he local government entity to determine the means of putting the plan into
effect. NRS 278.23(rovides:

1. Whenever the governing body of any city or county shall have adopted a master
plan or part thereof for the city or county, or for any major section or district thereof, the
governing body shall, upon recommendation of the planning commisigtarmine upon
reasonable and practical means for putting into effect the master plan or part thereof, in
order that the same will serve as a pattern and guide for the kind of orderly physical
growth and development of the city or county which will cause the least amount of
natural resource impairmerand will conform to the adopted population plan where
required, and as a basis for the efficient expenditure of funds thereof relating to the
subjects of the master plan.

2. The governing body may adopt and use such procedure as may be necessary for
this purpose. (Emphasis supplied.)

Aside from this general grant of authority to implement the master plan as a pattern and
guide, the legislature has also provided s to local government entities to create

zoning districts and enact zoning regulatioRRRS 278.25(provides, in pertinent part:

I L]
1. Forthe purposes BIRS 278.0100 278.630 inclusive, the governing body
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may divide the city, county or region into %oning distrigts|of suchl number, shape and area
as are best suited to carry out the purpos 278.01Q00 278.630Q inclusive. Within
the zoning district it may regulate and restrict the erection, construction, reconstruction,
alteration, repair or use of buildings, structures or land.

2. The zoningegulations shall be adopted in accordance with the master plan for
land useand shall be designed:

3. The zoning regulations shall be adopted with reasonable consideration, among
other things, to the character of the area and its peculiar suitability for particular uses, and
with a view to conserving the value of buildings and encouraging the most appropriate
use of land throughout the city, county or region. (Emphasis supplied.)

In attempting to construe these two statutory provisibi®g 278.23&nd278.25) with an
eye towards harmonizing them, we are also required to give the language used by the legislature
a reasonable and common sense construction.

In construing statutes, the court must consider sections together and place upon
language the interpretation which will give to each section of an act its proper effect, and
which at least will make it compatible with common sense and plain dictates of justice.

Gruber v. Baker20 Nev. 453467-8, 23 P. 858 (1890).

It has always been the rule in Nevada that when language i§ plain and unambiguous in a
statute thefe is no room for constructidrown v. Davi§ T Nev. 346(1865);Lynip v. Buckner,
22|Nev. 42641|P. 762 (1895feaborn v. District Courg5 Nev. 20629 P.2d 500 (1934).

NRS 278.23@rovides that the master plan shall be a “pattern and guide” for the
development of cities, counties or regions. “Pattern” is definalddyster's New World
Dictionary, p. 1042 (2d ed. 1980), as:

1. aperson or thing considered worthy of imitation or copying;

2. amodel or plan used as a guide in making things; . . .

“Guide” has been defined, in relation to the question presented here, as “applied to various
contrivances intended to direct or keep to a fixed course or motWabister's Encyclopedic
Didtionary, p. 8¢7 (1967).

NRS 278.25@rovides that zoning regulations be adopted “in accordance with the master
plan for land use.” “Accordance” has been defined as “agreement, harmony, conformity.”
Webster's New World Dictionary, p. 9 (2d ed. 1976). We believe the above-cited language is
clear and unambiguous and requires a local government entity to adopt zoning regulations that
are in substantial agreement or conformity with the principles, directions and general provisions
of the adopted master plan for land use. It should be noted, however, that the agreement or
conformity is not required to be strict or absolute.

Moreover, a zoning ordinance must be pursuant to, asuhistantial conformity
with, the zoning or enabling act authorizing 8 McQuillan, Municipal Corporations,
Sec. 25.58. The legislature has delegated the power to zone to the legislative bodies of
cities and towns, so that the need for a comprehensive plan might nthbegs
provided means for the protection of private property through notice and public hearing.
(Emphasis supplied.)

Forman, supra, at 539.

In 1977 the Nevada Legislature expressly declared its intention that zoning ordinances take
precedence over provisions contained in a master plan. 1977 Nev. Stat. Ch. 580, 88 4-10, at
1496-1500. This recent enactment buttresses our conclusion that the Nevada Legislature has
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always intended local zoning ordinances to control over general statements or provisions of a
master plan. This express declaration is contained in the statutory requwements for approval of a
tentative subdivision map contained in chapter 278 of the Nevada Rgvised-Statutes. Pursuant to
these provisions any person wishing to subdivide land in Nevada is regtiret-tetake specified
steps and prepare various maps for approval by ernment eNfRIBRX78.34%ets
out the procedure for action by a local governin ntative map submitted by any
person wishing to subdivide. The pertinent languadeR$ 278.34%provides:
1. Exceptas ubsection 2, the governing body shall, by a majority vote

of the members pr e, condltlonally approve, or dlsapprove a tentative map

filed with it pursuant tdNRS 278.33@ithin 30 days after receipt of the planning

commission’s recommendations.

3. The governing body shall consider:

'(e')' ‘General conformity with the zoning ordinances and master plan, except that if
any existing zoning ordinance is inconsistent with the master plan, the zoning ordinance
takes precedence;

(Embhééis supplied.)

A further rule of statutory construction requires that statutem:onstrued and
harmonized so as to aMd results. Thus, the languag ute must also be given
; nd effectSc es v. Bray, supra; Lynip v. BuckBgrNev. 42641 P. 762
~Cdrbett v. Bradley, 7 Nev. 108871). We, therefore, view the statutory provision of
NRS 278.34)(e) as providing that local zoning ordinances enacted pursuant to the “guide” of a
master plan take precedence until modified or amended in a particular zoning or rezoning case.
To interpret the statutory scheme in any other manner would be to leave this statutory provision
devoid of any meaning.

We are aware of the recent Supreme Court decisions of the State of Oregon which judicially
construed their statutes as requiring strict compliance of zoning ordinances with a comprehensive
plan, even to the extent of requiring amendment of local zoning ordinances in light of the later
adoption of a plan or an amendment to a plasano v. Board of County Commission&&y
P.2d 23 (Ore. 1973Baker v. City of Milwaukie533 P.2d 772 (Ore. 1975). We are also aware
of a trend amongst a minority of states to legislatively require strict compliance of local zoning
regulations with a comprehensive plan. (See generally J. Sullivan and L. Kfessety Years
After—Renewed Significance of the Comprehensive Plan Requir€nuirbgn L. Ann. 33
(1975); D. MandelkerThe Role of the Local Comprehensive Plan in Land Use Regul@tion,
Mich.L.Rev. 899 (1976); Note-Bevelopments in Zoning, 91 Harv.L.Rev. 1548-1550 (1978).
However, in our opinion, the Nevada Supreme Court would not undertake such judicial activism
without first recognizing a clear legislative initiative to modify our existing statutory framework.

The Nevada Supreme Court has long r at zoning is a matter properly within the
province of the legislature and that the judi not interfere unle n to be
clearly necessaryHenderson v. Henderson Aui®/ Nev. 118359 P.2d 743 ( ; ial

interference justified to correct a manifest abuse of discrefibclenzie v. Shelly.7 Nev23y
gg—;@d 268 (1961), (judiciary must not interfere with board’s determination to recgm
frability of commercial growth within amL@pronet Homes, Inc. v. McKenzgl

Nev. 250 439 P.2d 219 (1968), (Jud|C|ary rfere with the zoning power unless clearly
necessary)eagle Thrifty v. Hun AB5 Nev. 162451 P.2d 713 (1969), (it is not the
business of the judiciar rew-city zoning ordinance, overruling the court’s opinion in
Eagle Thrifty v. Hunter &a ; “ Nev. 466443 P.2d 608 (1968)B:orman v. Eagle

Thrifty Drugs and Markets 89 Nev. 5316 P.2d 1234 (1973), (statutes guide the zoning
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process and the means of implemerm‘rib‘rr+umn'|amended, repealed, referred or changed through
initiative); State ex rel. Johns v. Grags@8 Nev. 478515 P.2d 65 (1973), (court will interfere
where administrative decision is arbitrary, oppressive or accompanied by manifest abuse). As
stated by the[court, |
Zoning 1S a tegisiative matter, and the legislature has d€sggle Thrifty v. Hunter
Lake P.T.A.85 Nev. 162451 P.2d mghas authorized ‘the governing body’ to
provide for zoning districts and to e dministrative machinery to amend,
supplement and change zonifig GISTAGERIS 278.260 As a general proposition, the
zoning powers should not be sUb dto judicial interference unless clearly necessary.
Coronet Homes, Inc. v. McKenz&l Nev. 250439 P.2d 219 (1968). (Emphasis

supplied.) |:|

Board of Commissioners v. Dayton Dev. Gd. Nev. 71530 P.2d 1187 (1975).

In view of the above-described history of judicial restraint, it is our opinion that the Nevada
Supreme Court would more likely adopt the judicial reasoning of the Supreme Courts sitting in
the States of Washington, Colorado and Montana which have recently considered this exact
guestion.

It may be argued that the purpose of the act assuring the highest standards of environment
for living—is defeated when the plan is not strictly followed. However, since planning
agency reports and recommendations on proposed projects and controls—which must
indicate conformity or nonconformity with the comprehensive plan—are ‘advisory only’
(RCW 36.70.650 and RCW 36.70.540), it is evident the legislature intended that
nonconformance with the plan should not necessarily block a pr&eath Hills Sewer
District v. Pierce Co., 22 Wash.App. 738, 745-46, 591 P.2d 877 (1989.is
confirmed by the admonition that the comprehensive plan shall not be considered other
than a guide to development and adoption of official contrBIEW 36.70.340.

Appellants argue that the court should follow Oregon by holding that the plan should
be given preference over conflicting ordinances. But Oregon’s statutory scheme
substantially differs form Washington’s. (Emphasis supplied.)

Barrie v. Kitsap County613 P.2d 1148 (Wash. 1980).

At least one of the differences between the Oregon statutory scheme and that of Nevada is the
former’s requirement that a master plan can only be adopted by a planning commission which
then recommends zoning ordinances to be enacted by the governing body of a county to carry out
the objectives of the plarFasano, supraat 27. [N Nevada, fjowever, statutes give the local
governing body the discretion to adopt or not adoptatior part of a master plan that has
previously been adopted by a ||) anning commissMRS 278.220 Only after adopting all or
part of a master plan is a govemquwed to adopt regulations to implement it as a
pattern and guide for development. NRS 278.230

The Colorado Supreme Court addressed the issue of requiring strict compliance of zoning
ordinances to the master planTineobald v. Board of County Commissioné#4 P.2d 942
(Colo. 1982), and determined:

The master plan is the planning commission’s recommendation of the most desirable
use of land (citations omitted). Conceptually, a master plan is a guide to development
rather than an instrument to control land use. R. Anderson, American Law of Z88ing,
21.15, 22.12 (2d ed.E. McQuillan, Municipal Corporations, Zonin§,25.08 (3d ed.,

1976 Repl. Vol.).

The general rule is that zoning should be enacted in conformance with the

comprehensive plan for development of an @f@aano, supra; Harr, In Accordance
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with the Comprehensive PlaBd Harv.L.Rev. 1154 (1955); 1 Eokely, Zoning Law
Practice,8 2-1 (4th ed. 1978)However, the Master Plan itself is only one source of
comprehensive planning and is generally held to be advisory only and not the equivalent
of zoning, nor binding upon the zoning discretion of the legislative hbdy2a.

Rathkopf, Law of Zoning and Plannir§12.01, et seg§ 30.02 (4th ed.)5tate ex rel.
Rochester Ass’n of Neighborhoods v. City of Roche2& N.W.2d 885 (Minn. 1978);
Holmgren v. City of Lincoln, 199 Neb. 178, 256 N.W.2d 686 (1917/Jrin v. Board of
Supervisors27 Pa.Cmwilth. 583, 367 A.2d 332 (1976xughlin v. City of Topek&06

Kan. 552, 480 P.2d 91 (1978harninghouse v. City of BellinghathWash.App. 198,

480 P.2d 233 (1971).

This rule is embodied in our statute. While the statute provides for master planning
on a county level, the board of county commissioners is specifically empowered, by
majority vote, to disregard the recommendations of the planning commission as set forth
in the master plan. (Citations omitted.) (Emphasis supplied.)

Id. at 948-949.
It should be noted that a local governing body in Nevada may i rd the
recommendations of a planning commission as set forth in a masteNR&1278.22278.240.
The court went on to consider what standard of review was appropriate when confronted with
an amendment to a master plan.

The Barries third argument that the council acted arbitrarily and capriciously presents this
guestion: Does a comprehensive plan amendment require a showing of changed
circumstances and, if so, has this showing been madadmprehensive plan

amendment, the Barries argue, affects landowners’ property rights so a showing that
conditions have changed is necessary. This court, however, has only required this
showing where a municipality rezones propeti§itations omitted.) (Emphasis

supplied.)

Theobald, supraat 1154.

In reviewing the statutory scheme for planning and zoning in the State of Montana, their
Supreme Court determined that substantial conformity to a master plan was required of zoning
ordinances but strict compliance was unnecessary and unworkable.

The first phrase of section 76-2-304, sets the tone for all that comes after it. It states
that ‘the zoning regulations shall be made in accordance with a comprehensive
development plan . . (emphasis in original). We assume here that the term ‘zoning
regulations’ is also meant to cover the term ‘zoning districts.” We cannot ignore the
mandatory language (‘shall’) of this statute.

The vital role given the planning board by these statutes cannot be undercut by
giving the governing body the freedom to ignore the product of these boards—the master
plan. We hold that the governmental unit, when zoning, must substantially adhere to the
master plan.

To require strict compliance with the master plan would result in a master plan so
unworkable that it would have to be constantly changed to comply with the realities. The
master plan is, after all, a planOn the other hand, to require no compliance at all would
defeat the whole idea of planning. Why have a plan if the local government units are free
to ignore it at any timeThe statutes are clear enough to send the message that in
reaching zoning decisions, the local governmental unit should at least substantially
comply with the comprehensive plan (or master plan).

21.


up1
Highlight


This standard is flexible enough so that the master plan would not have to be
undergoing constant change. Yet, this standard is sufficiently definite so that those
charged with adhering to it will know when there is an acceptable deviation, and when
there is an unacceptable deviation from the master plan.

We are aware that changes in the master plan may well be dictated by changed
circumstances occurring after the adoption of the plan. If this is so, the correct
procedure is to amend the master plan rather than to erode the master plan by simply
refusing to adhere to its guidelines. If the local governing bodies cannot cooperate to this
end, the only alternative is to ask the Legislature to change the statutes governing
planning and zoning. (Emphasis supplied.)

Little v. Board of County Commissioneé81 P.2d 1282 (Mont. 1981).
These courts’ opinions have been well reasoned and reflect the majority view. We find no
reason to believe that the Nevada courts would take any different position.

CONCLUSION

I_Rn‘ame!ndnlre'm‘oT‘a‘IHnA-use map, which is part of a Master Plan as that term is defined in

NRS 278.15@andNRS 278.160does not require immediate amendment of all local zoning
ordinances which are not in strict conformity with the map as amended. Additionally, all
ordinances that exist at the time of a land-use map amendment remain in effect until modified or
amended by the local governing body.

BRIAN McKAY, Attorney General

By: MicHAEL D. RumBoLz, Chief Deputy Attorney General

OPINION NO. 84-7 County Clerks; Elections; Initiative and Referendum; Secretary of
State: Nev. Admin. Code 8§ 295.010 is not in conflict with constitutional and statutory
provisions relating to the filing of statewide petitions for initiative and referendum.
County clerks should not accept submission of any statewide petition for initiative or
referendum which is not presented within the time limits established by Nev. Admin.
Code § 295.010.

CARsONCITY, April 16, 1984

RoBERTJ. MILLER, Clark County District AttorneyGlark County Courthouse, Las Vegas,
Nevada 89155

ATTENTION: CHARLESK. HAUSER, Deputy District Attorney

DEAR MR. MILLER:
You have sought our opinion concerning the validity of Nev. Admin. Code § 295.010.

QUESTION | |

Does Nev. Admin. Code 8 295.010 conflict with N€anst. art. 19, §,2r Nev. Rev. Stat.
88§ 295.025(1), 295.035(1), 295.045(2), 295.056, 295.057, 295.058 and 295.059?
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